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C I T E AS 
37 Van N a t t a ( 1 9 8 5 ) 



SHARON C. CHASE, C l a i m a n t WCB 83-11394 
J o l l e s , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 3, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer re q u e s t s review of Referee 
St . M a r t i n ' s order which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a r i g h t knee i n j u r y . On r e v i e w , t h e 
employer contends c l a i m a n t f a i l e d t o e s t a b l i s h t h a t her c o n d i t i o n 
worsened. We agree and r e v e r s e . 

Claimant was 4 1 years of age a t the time of h e a r i n g . I n 
March 1 9 8 0 her r i g h t knee bu c k l e d w h i l e she was p u l l i n g green 
c h a i n . Since her compensable i n j u r y , c l a i m a n t has undergone t h r e e 
s u r g e r i e s . I n A p r i l 1 9 8 0 Dr. German, o r t h o p e d i s t , performed a 
m e d i a l meniscectomy. I n November 1 9 8 0 Dr. German performed 
f u r t h e r s u r g e r y , e x c i s i n g a r e t a i n e d p o s t e r i o r horn of the m e d i a l 
meniscus and t r i m m i n g t h e l a t e r a l meniscus. I n A p r i l 1 9 8 1 
c l a i m a n t underwent a " c h o n d r o p l a s t y p a t e l l a and l a t e r a l 
r e t i n a c u l a r r e l e a s e , " which was performed by Dr. N o r t h , 
o r t h o p e d i s t . 

I n October 1 9 8 1 Dr. Pasquesi, o r t h o p e d i s t , conducted an 
independent medical e x a m i n a t i o n . Recommending c l a i m c l o s u r e , Dr. 
Pasquesi opined t h a t c l a i m a n t ' s t o t a l impairment was 2 5 % . The 
d o c t o r a d v i s e d t h a t c l a i m a n t should p e r f o r m work which r e q u i r e d 
her t o be on her f e e t no more than f o u r hours per day and which 
a l l o w e d her t o s i t and stand when necessary. Dr. Pasquesi f u r t h e r 
recommended t h a t c l a i m a n t r e f r a i n from c l i m b i n g , k n e e l i n g or 
w a l k i n g over uneven ground. Dr. North concurred w i t h Dr. 
Pasquesi's r e p o r t . Dr. German concluded t h a t c l a i m a n t had a 
permanent m i l d i n s t a b i l i t y which would cause her i n t e r m i t t e n t 
d i s c o m f o r t , as w e l l as f u r t h e r d i s c o m f o r t when s t a n d i n g or 
t w i s t i n g on the knee on a c o n s i s t e n t b a s i s . 

A D e t e r m i n a t i o n Order i s s u e d November 1 0 , 1 9 8 1 , awarding 
c l a i m a n t 2 0 % permanent r i g h t l e g (knee) d i s a b i l i t y . The award was 
s u b s e q u e n t l y a f f i r m e d by a Referee's August 1 9 8 2 o r d e r . 

Claimant c o n t i n u e d t o r e c e i v e t r e a t m e n t f o r her s w e l l i n g , 
p a i n and g r a t i n g c o m p l a i n t s . To i n c r e a s e her muscle s t r e n g t h , a 
Cybex program was p r e s c r i b e d . I n May 1 9 8 2 Dr. German noted t h a t 
c l a i m a n t ' s s t r e n g t h was "markedly improved." The d o c t o r opined 
t h a t c l a i m a n t would c o n t i n u e t o have symptoms of knee p a i n on 
o c c a s i o n "no matter what she does." Dr. German concluded t h a t i t 
was " p r o b a b l y t o her best advantage not t o be doing heavy l a b o r i n g 
such as m i l l work, l o g c u t t i n g , e t c . " However, the d o c t o r d i d not 
p l a c e f u r t h e r r e s t r i c t i o n s upon c l a i m a n t o t h e r than t o a v o i d heavy 
l a b o r i n g . 

I n May 1 9 8 2 c l a i m a n t a l s o sought t r e a t m e n t from Dr. Rudd, 
o r t h o p e d i s t . The d o c t o r r e p o r t e d t h a t c l a i m a n t was making slow, 
steady progress i n b u i l d i n g her quadriceps s t r e n g t h and was 
becoming more t o l e r a n t of her p a i n . Dr. Rudd concluded t h a t 
c l a i m a n t ' s permanent impairment was 1 5 % . 

I n August 1 9 8 2 Dr. Hutson, o r t h o p e d i s t , performed an 
independent medical e x a m i n a t i o n . Dr. Hutson r e p o r t e d t h a t 
c l a i m a n t ' s problems were r e s o l v i n g w e l l . The d o c t o r recommended 
t h a t c l a i m a n t c o n t i n u e her muscle s t r e n g t h e n i n g e x e r c i s e s , but saw 
no reason why c l a i m a n t c o u l d not r e t u r n t o her former employment 
w i t h o u t r e s t r i c t i o n s . -415-



Claimant r e t u r n e d t o work as a u t i l i t y worker on the green 
c h a i n i n August 1 9 8 2 . Her d u t i e s were b a s i c a l l y the same as those 
she performed b e f o r e her i n j u r y . Claimant c o n t i n u e d t o engage i n 
her p r e s c r i b e d e x e r c i s e s , but not on a scheduled b a s i s . Her p a i n 
soon reappeared and u l t i m a t e l y f o r c e d c l a i m a n t t o seek f u r t h e r 
m e dical t r e a t m e n t . She r e t u r n e d t o Dr. Rudd i n May 1 9 8 3 . 
Diagnosing an abnormal p a t e l l o f e m o r a l mechanism, Dr. Rudd 
recommended r e a l i g n m e n t s u r g e r y . 

Claimant was reexamined by Dr. Hutson, who d i s a g r e e d w i t h Dr. 
Rudd's s u r g e r y recommendation. The d o c t o r r e p o r t e d t h a t t h e r e was 
no evidence t h a t c l a i m a n t ' s knee was o b j e c t i v e l y worse th a n when 
l a s t seen i n August 1 9 8 2 . Dr. Hutson f e l t the v e r y best t h i n g f o r 
c l a i m a n t would be t o secure a l i g h t e r type of employment. 

Dr. German conceded t h a t c l a i m a n t was not w i t h o u t symptoms. 
However, t h e d o c t o r f e l t these symptoms had o b j e c t i v e l y been 
c o m p a t i b l e w i t h her employment. Dr. German c o n t i n u e d t o opine 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , w i t h no r e s t r i c t i o n s . 
Soon a f t e r i s s u i n g t h i s o p i n i o n , Dr. German r e p o r t e d t h a t due t o 
c l a i m a n t ' s unhappiness w i t h her t r e a t m e n t , she would be s e e k i n g 
t r e a t m e n t from another p h y s i c i a n . 

I n October 1 9 8 3 c l a i m a n t was reexamined by Dr. Rudd. The 
d o c t o r f e l t " f a i r l y d e f i n i t e l y " t h a t c l a i m a n t ' s symptoms were 
g r e a t e r i n March and t h a t her heavy p h y s i c a l work had aggravated 
her c o n d i t i o n . Hoping t o a v o i d f u r t h e r s u r g e r y and 
r e h a b i l i t a t i o n , Dr. Rudd recommended l i g h t e r work. 

I n February 1 9 8 4 c l a i m a n t was examined by Dr. Kopp, 
o r t h o p e d i s t . The d o c t o r foresaw the p o s s i b i l i t y of a r e p e a t 
a r t h r o s c o p y t o f u r t h e r i n v e s t i g a t e the cause of c l a i m a n t ' s 
symptoms. However, c i t i n g h i s r e l a t i o n s h i p w i t h Dr. German i n t h e 
l o c a l community, Dr. Kopp advised c l a i m a n t t h a t he would be " l e s s 
than a p u r e l y o b j e c t i v e observer i n your case c o n s i d e r i n g t h e 
a n i m o s i t y you have had f o r him i n the p a s t . " 

I n March 1 9 8 4 c l a i m a n t was again examined by Dr. Rudd. I n 
Dr. Rudd's o p i n i o n t h e r e had been no e s s e n t i a l change i n 
c l a i m a n t ' s c o n d i t i o n over the past 1 8 months. Dr. Rudd concluded 
t h a t c l a i m a n t was s t a b l e and t h a t her impairment was t h e same as 
had been p r e v i o u s l y i s s u e d . The d o c t o r e r r o n e o u s l y r e p o r t e d t h a t 
c l a i m a n t had r e c e i v e d 3 0 % r i g h t l e g d i s a b i l i t y . 

F o l l o w i n g the h e a r i n g Dr. Rudd was deposed. Dr. Rudd 
t e s t i f i e d t h a t the a g g r a v a t i o n c l a i m a n t experienced was an 
i n c r e a s e i n her p a i n . The d o c t o r agreed t h a t the knee's i n t e r n a l 
derangement remained the same. I n Dr. Rudd's o p i n i o n a 3 0 % 
impairment r a t i n g a p p r o x i m a t e l y doubled h i s r a t i n g of c l a i m a n t ' s 
impairment. He had changed h i s May 1 9 8 3 recommendation f o r 
s u r g e r y a f t e r d i s c u s s i n g w i t h c l a i m a n t her e m o t i o n a l , m e d i c a t i o n 
and p e r s o n a l problems. These problems a l s o prompted Dr. Rudd t o 
be "very c a u t i o u s i n t a k i n g l i t e r a l l y " c l a i m a n t ' s r e p o r t s of p a i n . 

Claimant t e s t i f i e d t h a t a t t h e t i m e of her August 1 9 8 2 
h e a r i n g she c o u l d walk around her 2 0 - a c r e p r o p e r t y w i t h o u t 
s t o p p i n g , as w e l l as walk up and down w i n d i n g s t a i r s t o the 
beach. She was a l s o > a b l e t o r i d e horses and pedal her b i c y c l e . 
Once she r e t u r n e d t o work, her p a i n and s w e l l i n g r e t u r n e d . The 
knee p r o g r e s s i v e l y weakened u n t i l she was f o r c e d t o t e r m i n a t e her 
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employment. Since l e a v i n g her work t h e knee has not improved, 
a l t h o u g h t h e p a i n i s not as i n c e s s a n t . Her m e d i c a t i o n c o n s i s t s o f 
M o t r i n as w e l l as an a n t i d e p r e s s a n t . Due t o her p a i n c l a i m a n t has 
c u r t a i l e d her r e c r e a t i o n a l a c t i v i t i e s . For example, the one t i m e 
c l a i m a n t had r i d d e n a horse t h a t year she experienced p a i n and 
s w e l l i n g i n the knee. 

The Referee found t h a t c l a i m a n t had e s t a b l i s h e d a compensable 
a g g r a v a t i o n c l a i m . The Referee reasoned t h a t Dr. Rudd's r e c e n t 
o p i n i o n s , as w e l l as Dr. Kopp's o p i n i o n , had been t a i n t e d by 
l o y a l t y t o t h e i r peer, Dr. German. F i n d i n g c l a i m a n t t o be an 
honest and c r e d i b l e w i t n e s s , the Referee concluded t h a t her 
t e s t i m o n y coupled w i t h Dr. Rudd's i n i t i a l o p i n i o n e s t a b l i s h e d a 
compensable a g g r a v a t i o n . The Referee c i t e d G a r b u t t v. SAIF, 297 
Or 148 (1 9 8 4 ) . 

A f t e r t he l a s t award or arrangement of compensation, an 
i n j u r e d worker i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g from t h e 
o r i g i n a l i n j u r y . ORS 656.273(1). A p h y s i c i a n ' s r e p o r t i s not 
i n d i s p e n s a b l e t o a workers' compensation c l a i m . G a r b u t t , s u p r a , 
a t 151. The worker's or o t h e r l a y t e s t i m o n y may or may not c a r r y 
the worker's burden of p r o o f . I n some cases a symptomatic 
worsening w i l l be found s u f f i c i e n t t o w a r r a n t c l a i m reopening 
under t h e a g g r a v a t i o n s t a t u t e , w h i l e i n o t h e r cases i t w i l l n o t . 
B i l l y Joe Jones, 36 Van N a t t a 1230, 1235 (1984). 

We f i n d t h a t c l a i m a n t has not c a r r i e d her burden of p r o v i n g a 
worsening of her c o n d i t i o n . I n r e a c h i n g our d e c i s i o n we are 
persuaded by t h e o p i n i o n s o f Dr. German, the former t r e a t i n g 
o r t h o p e d i s t , and Dr. Hutson. Both p h y s i c i a n s had seen c l a i m a n t 
b e f o r e and a f t e r her a l l e g e d worsening and were of the o p i n i o n 
t h a t c l a i m a n t ' s c o n d i t i o n had not o b j e c t i v e l y worsened. Dr. 
German conceded t h a t c l a i m a n t was not w i t h o u t symptoms, but 
concluded t h i s r e c u r r e n c e was c o m p a t i b l e w i t h her employment. 
Furth e r m o r e , based on Dr. German's p r i o r o p i n i o n , i n t e r m i t t e n t 
episodes of symptomology were t o be expected. Given c l a i m a n t ' s 
d i s a b i l i t y award and her p r o c l i v i t y f o r subsequent e x a c e r b a t i o n s , 
we do not c o n s i d e r i t p a r t i c u l a r l y noteworthy t h a t c l a i m a n t would 
p e r i o d i c a l l y e x p e r i e n c e an i n c r e a s e i n her r i g h t knee symptoms 
upon e x e r t i o n . See, Kenneth L. E l l i o t t , 36 Van Nat t a 1141 (19 8 4 ) . 

We a l s o f i n d Dr. Rudd's o p i n i o n , as the r e c e n t t r e a t i n g 
o r t h o p e d i s t , i n f o r m a t i v e . Dr. Rudd concluded t h a t t h e r e was no 
e s s e n t i a l change i n c l a i m a n t ' s c o n d i t i o n over the past 18 months. 
Al t h o u g h he s t a t e d c l a i m a n t experienced an a g g r a v a t i o n i n terms of 
her p a i n , Dr. Rudd opined t h a t c l a i m a n t ' s i n t e r n a l derangement 
remained t h e same. Moreover, upon l e a r n i n g o f c l a i m a n t ' s 
e m o t i o n a l and p e r s o n a l problems, Dr. Rudd had r e v i s e d h i s p r i o r 
recommendation of s u r g e r y and became wary of c l a i m a n t ' s p a i n 
c o m p l a i n t s . F i n a l l y , a l t h o u g h we agree w i t h t he Referee t h a t Dr. 
Kopp's o p i n i o n i s of no p r o b a t i v e v a l u e , we do not agree t h a t Dr. 
Rudd's o p i n i o n has l i k e w i s e been t a i n t e d by c l a i m a n t ' s d i f f e r e n c e s 
w i t h Dr. German. Not o n l y i s t h e r e no evidence t o suggest Dr. 
Rudd's o p i n i o n was t a i n t e d , but the d o c t o r p r o v i d e d a p e r f e c t l y 
cogent and reasonable e x p l a n a t i o n f o r why he m o d i f i e d h i s p r i o r 
recommendation f o r s u r g e r y . 

C o n s i d e r i n g t he e x t e n s i v e medical h i s t o r y o f c l a i m a n t ' s r i g h t 
knee, t h e complex n a t u r e of her c u r r e n t c o n d i t i o n , and t h e v i r t u a l 
u n a n i m i t y o f the medical o p i n i o n s , we do not f i n d t h a t c l a i m a n t ' s 
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honest and c r e d i b l e t e s t i m o n y i s s u f f i c i e n t t o e s t a b l i s h the 
c o m p e n s a b i l i t y of her c l a i m f o r a g g r a v a t i o n . 

The employer f u r t h e r r e q u e s t s p e r m i s s i o n t o o f f s e t t i m e l o s s 
b e n e f i t s which have a l l e g e d l y been p a i d d u r i n g t h i s p e r i o d o f 
r e o p e n i n g . Since n e i t h e r p a r t y has had an o p p o r t u n i t y t o l i t i g a t e 
t h e m e r i t s of t h i s overpayment i s s u e , we leave the m a t t e r t o t h e 
employer, t o a s s e r t i n the proper manner a t the r e l e v a n t t i m e t o 
t h e a p p r o p r i a t e forum. M i l t o n 0. Burson, 36 Van N a t t a 282, 284 
(1984) . 

ORDER 

The Referee's order dated September 14, 1984 i s r e v e r s e d . 
The s e l f - i n s u r e d employer's d e n i a l dated November 2, 1983 i s 
r e i n s t a t e d and a f f i r m e d . 

MICHAEL R. HARMAN, C l a i m a n t WCB 82-02979 & 82-03232 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 3, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Remand 
T h i s case i s b e f o r e t h e Board on remand from the Court o f 

Appeals. Harman v. SAIF, 71 Or App 724 (1985). The Board has 
been i n s t r u c t e d t o award c l a i m a n t permanent t o t a l d i s a b i l i t y and 
t o determine an allowance of a t t o r n e y fees t o c l a i m a n t ' s 
a t t o r n e y . The mandate does not s p e c i f y the e f f e c t i v e date o f 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award, and the c o u r t ' s 
w r i t t e n o p i n i o n p r o v i d e s no a s s i s t a n c e i n t h a t r e g a r d . We, 
t h e r e f o r e , look t o the r e c o r d . 

Claimant's t r e a t i n g p h y s i c i a n d e c l a r e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y as of January 12, 1981. On January 13, 1981 c l a i m a n t 
r e t u r n e d t o work f o r the employer under the terms of work s t a t i o n 
m o d i f i c a t i o n and wage su b s i d y agreements between the employer and 
the Workers' Compensation Department. Claimant worked f u l l t i m e 
c o n t i n u o u s l y a t t h e m o d i f i e d work u n t i l he was l a i d o f f f o r 
economic reasons on December 4, 1981. Claimant was t e r m i n a t e d by 
the employer on A p r i l 1 , 1982. The h e a r i n g i n t h i s case was 
convened December 14, 1982. 

The s t a n d a r d f o r d e t e r m i n i n g t h e e f f e c t i v e date of a 
r e t r o a c t i v e permanent t o t a l d i s a b i l i t y award i s "the e a r l i e s t date 
t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y i s proved t o have 
e x i s t e d . " M o r r i s v. Denny's, 53 Or App 863, 867 ( 1 9 8 1 ) . See a l s o 
W i l k e v. SAIF, 49 Or App 427, 431 (1980). A l t h o u g h t h a t date i s 
f r e q u e n t l y found t o be the date on which a c l a i m a n t was d e c l a r e d 
t o be m e d i c a l l y s t a t i o n a r y , see, e.g., W i l l i a m B. Johnson, 36 Van 
N a t t a 98, 104 ( 1 9 8 4 ) , t h e r e i s no r u l e of law t o t h a t e f f e c t , see 
A l b e r t D. Richey, 36 Van N a t t a 1580, 1583 (1984), and a f i n d i n g of 
an a p p r o p r i a t e e f f e c t i v e date i s based upon a l l of t h e r e l e v a n t 
m e d i c a l , s o c i a l and v o c a t i o n a l f a c t o r s , M o r r i s v. Denny's, supra. 

I n A l b e r t D. R i c h e y i s u p r a , we f i x e d the e f f e c t i v e date of a 
permanent t o t a l d i s a b i l i t y award as the m e d i c a l l y s t a t i o n a r y date 
w i t h s p e c i a l emphasis upon our f i n d i n g of f a c t t h a t t h e r e was no 
change i n c l a i m a n t ' s m e d i c a l or v o c a t i o n a l s i t u a t i o n a f t e r t h e 
m e d i c a l l y s t a t i o n a r y d a t e . I n t h i s case, t h e r e was a s i g n i f i c a n t 
change i n c l a i m a n t ' s v o c a t i o n a l s i t u a t i o n , b e g i n n i n g t h e day a f t e r 
he was found t o be m e d i c a l l y s t a t i o n a r y , t h a t i s , he r e t u r n e d t o 
f u l l time g a i n f u l employment. We b e l i e v e t h a t c l a i m a n t ' s f u l l 
t i m e employment p r e c l u d e s h i s being found permanently and t o t a l l y 
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d i s a b l e d as of h i s m e d i c a l l y s t a t i o n a r y d a t e , p a r t i c u l a r l y due t o 
t h e f a c t t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n d i d not view c l a i m a n t 
as b e i n g permanently and t o t a l l y d i s a b l e d from a medical 
s t a n d p o i n t a l o n e . 

We f i n d t h a t the e a r l i e s t date t h a t a l l r e l e v a n t f a c t o r s 
combined t o p e r m i t the l e g a l c o n c l u s i o n t h a t c l a i m a n t was 
permanently and t o t a l l y d i s a b l e d was t h e date upon which he was 
l a i d o f f from h i s employment, December 14, 1981. Claimant i s , 
t h e r e f o r e , awarded permanent t o t a l d i s a b i l i t y as of December 14, 
1981. 

On the i s s u e of a t t o r n e y f e e s , c l a i m a n t ' s a t t o r n e y i s . awarded 
25% of the i n c r e a s e d compensation awarded by t h i s o r d e r , not t o 
exceed $3,000, payable out of and not i n a d d i t i o n t o c l a i m a n t ' s 
compensation. See ORS 656.386(2); OAR 438-47-045; M o r r i s v. 
Denny's, 53 Or App 863, 866 ( 1 9 8 1 ) ; Zoi S a r a n t i s , 36 Van N a t t a 
1634 ( 1 9 8 4 ) . 

IT IS SO ORDERED. 

PETER R. WARNER, C l a i m a n t WCB TP-85004 
H a r r a n g , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 3, 1985 
F l i n n , e t a l . , D e f e n s e A t t o r n e y s T h i r d P a r t y D i s t r i b u t i o n O r d e r 

Claimant has p e t i t i o n e d the Board f o r an order d i s t r i b u t i n g 
t h e proceeds of a t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t of 
h i s c i v i l a c t i o n a g a i n s t an a l l e g e d l y n e g l i g e n t t h i r d p a r t y . 
Claimant s u s t a i n e d a severe i n j u r y t o h i s l e f t arm w h i l e w o r k i n g 
f o r Emerald F o r e s t P r o d u c t s , I n c . , whose workers' compensation 
i n s u r a n c e i s p r o v i d e d by the SAIF C o r p o r a t i o n . The employer 
l e a s e d a plywood veneer l a y - u p machine from BPS A s s o c i a t e s . T h i s 
machine a p p a r e n t l y d i d not comply w i t h the r e q u i r e m e n t s of t h e 
Oregon s a f e t y code. Claimant s u s t a i n e d the i n j u r y i n q u e s t i o n 
w h i l e he was c l e a n i n g p a r t of the machinery, when h i s l e f t hand 
and f o r e a r m were caught i n and drawn i n t o the machine. 

Claimant i n i t i a t e d a c i v i l a c t i o n a g a i n s t BPS A s s o c i a t e s as 
t h e owner of the machinery, a l l e g i n g n e g l i g e n c e i n v a r i o u s 
p a r t i c u l a r s . During the t r i a l , w h i l e the j u r y was d e l i b e r a t i n g , 
c l a i m a n t s e t t l e d h i s t h i r d p a r t y a c t i o n f o r the sum of $40,000. 
SAIF g r a n t e d i t s a p p r o v a l of t h i s s e t t l e m e n t , i n d i c a t i n g t h a t i t 
would seek a d i s t r i b u t i o n i n accordance w i t h the s t a t u t o r y 
f o r m u l a . See ORS 656 . 5 9 3 ( 1 ) ( c ) . 

I n h i s p e t i t i o n c l a i m a n t e x p l a i n s t h a t he e n t e r e d i n t o a 
s e t t l e m e n t of h i s t h i r d p a r t y a c t i o n i n a n t i c i p a t i o n of a p o s s i b l e 
d e t e r m i n a t i o n by the j u r y t h a t the t h i r d p a r t y was not n e g l i g e n t , 
and t h a t c l a i m a n t was i n j u r e d s o l e l y as a r e s u l t of the n e g l i g e n c e 
of c l a i m a n t ' s employer. Claimant m a i n t a i n s t h a t , i n f a c t , t h e 
employer was n e g l i g e n t , and t h a t i t s n e g l i g e n c e p r o x i m a t e l y caused 
h i s i n j u r y . Claimant's p e t i t i o n a s s e r t s t h a t the employer and 
SAIF have an arrangement whereby the employer i s d i r e c t l y 
r e s p o n s i b l e f o r payment of c l a i m c o s t s "once a t h r e s h o l d l e v e l o f 
$100,000 has been reached." Claimant m a i n t a i n s t h a t the c o s t s of 
h i s c l a i m have exceeded $100,000, and, t h u s , t h a t the sum payable 
t o SAIF as the p a y i n g agency w i l l be c r e d i t e d , " d o l l a r f o r 
d o l l a r , " t o the a l l e g e d l y n e g l i g e n t employer. Claimant contends 
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t h a t , i n or d e r t o e f f e c t u a t e a " j u s t and proper d i s t r i b u t i o n " 
under these c i r c u m s t a n c e s , SAIF sh o u l d not r e c e i v e any p o r t i o n o f 
the s e t t l e m e n t proceeds. 

I n i t s response t o c l a i m a n t ' s p e t i t i o n , SAIF s t a t e s t h a t i t s 
c u r r e n t c l a i m c o s t s amount t o a p p r o x i m a t e l y $ 4 8 , 7 0 0 . The balance 
of t h e s e t t l e m e n t proceeds remaining a f t e r p a r t i a l d i s t r i b u t i o n 
p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) and (b) equals a p p r o x i m a t e l y 
$ 1 3 , 3 5 0 . Thus, SAIF w i l l recover l e s s than 3 0 % o f i t s a c t u a l 
c l a i m c o s t s a c c o r d i n g t o t h e s t a t u t o r y d i s t r i b u t i o n f o r m u l a . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n of a - t h i r d p a r t y 
r e c o v e r y o b t a i n e d by judgment, ORS 6 5 6 . 5 9 3 ( 1 ) , g e n e r a l l y a p p l i e s 
t o t h e d i s t r i b u t i o n of a t h i r d p a r t y r e c o v e r y o b t a i n e d by 
s e t t l e m e n t . Marvin T h o r n t o n , 3 4 Van Nat t a 9 9 8 ( 1 9 8 2 ) . On a r a r e 
o c c a s i o n , c i r c u m s t a n c e s might j u s t i f y a d e p a r t u r e from t h e 
s t a t u t o r y d i s t r i b u t i o n f o r m u l a . Thus, i n Robert T. Ge r l a c h , 3 6 
Van N a t t a 2 9 3 ( 1 9 8 4 ) , we ordered t h a t t h e pa y i n g agency's l i e n be 
reduced by an amount equal t o 1 5 % of i t s a c t u a l e x p e n d i t u r e s f o r 
compensation i n an e f f o r t t o , ". . . i n e f f e c t , r e c o n s t r u c t an 
agreement the p a r t i e s s u b s t a n t i a l l y e n t e r e d i n t o , but which 
s u b s e q u e n t l y f e l l a p a r t p r i m a r i l y due t o an u n f o r t u n a t e f a i l u r e o f 
communication." I d . a t 2 9 6 . 

Even assuming t h a t t h e employer was n e g l i g e n t , no degree o f 
n e g l i g e n c e c o u l d expose i t t o any l i a b i l i t y o t h e r than t h a t 
p r o v i d e d by the Workers' Compensation Law. ORS 6 5 6 . 0 1 8 . T h i s 
l i m i t e d l i a b i l i t y extends t o the employer's i n d u s t r i a l i n s u r e r . 
ORS 6 5 6 . 0 1 8 ( 3 ) . The s t a t u t e s g o v e r n i n g d i s t r i b u t i o n o f t h e 
proceeds of a t h i r d p a r t y r e c o v e r y draw no d i s t i n c t i o n between an 
i n n o c e n t employer and one whose a l l e g e d n e g l i g e n c e i s p a r t l y , or 
even s o l e l y , t h e cause of a worker's i n j u r y . The d i s t r i b u t i o n 
proposed by c l a i m a n t i s i n d e r o g a t i o n o f the e x c l u s i v e remedy 
p r o v i s i o n s o f the Workers' Compensation Law. T h e r e f o r e , we do not 
f i n d c l a i m a n t ' s argument p e r s u a s i v e . 

The proceeds o f c l a i m a n t ' s t h i r d p a r t y r e c o v e r y s h a l l be 
d i s t r i b u t e d a c c o r d i n g t o t h e f o r m u l a p r o v i d e d by ORS 6 5 6 . 5 9 3 ( 1 ) . 

IT IS SO ORDERED. 

LEIGHT0N J . BOWMAN, C l a i m a n t WCB 82-09931 
Thomas F l a h e r t y , C l a i m a n t ' s A t t o r n e y A p r i l 8, 1985 
Edward O l s o n , D e f e n s e A t t o r n e y O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review of those p o r t i o n s o f 
Referee Thye's or d e r which: ( 1 ) s e t a s i d e i t s de f a c t o d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s medical s e r v i c e s c l a i m f o r a low 
back c o n d i t i o n ; and ( 2 ) upheld North P a c i f i c Insurance Company's 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m . On r e v i e w , SAIF contends 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s r e l a t e d t o a new i n j u r y , 
f o r which N o r t h P a c i f i c i s the r e s p o n s i b l e p a r t y . 

F o l l o w i n g our de novo review of the medical and l a y e v i d e n c e , 
we agree w i t h t he Referee t h a t t h e preponderance of t h e p e r s u a s i v e 
evidence e s t a b l i s h e s t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s 
a t t r i b u t a b l e t o h i s 1 9 7 2 compensable i n j u r y , f o r which SAIF i s 
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r e s p o n s i b l e f o r medical t r e a t m e n t pursuant t o ORS 656.245. 
A c c o r d i n g l y , wen a f f l r m ! r t ' h e o r d e r o f the Re'fere'e 

Claimant s u b m i t t e d a b r i e f t h o r o u g h l y d e t a i l i n g t h e p e r t i n e n t 
f a c t s of t h i s case, as w e l l as o u t l i n i n g t h e p r e s e n t s t a t e o f 
r e s p o n s i b i l i t y law. However, he concluded t h a t e i t h e r i n s u r e r was 
r e s p o n s i b l e , dependent upon an a g g r a v a t i o n or new i n j u r y t h e o r y . 
Moreover, h i s p r i m a r y argument t h a t c l a i m a n t s u f f e r e d a new i n j u r y 
d i d not p r e v a i l on Board r e v i e w . Under these c i r c u m s t a n c e s , 
c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y ' s f e e . See, W i l l i a m H. 
O'Bryan, 36 Van N a t t a 1272 (1984); Robert Heilman, 34 Van N a t t a 
1487 ( 1 9 8 2 ) . F i n a l l y , a l t h o u g h c l a i m a n t urged t h e Board t o a f f i r m 
t h a t p o r t i o n of the Referee's order which awarded him i n t e r i m 
compensation and assessed North P a c i f i c p e n a l t i e s and accompanying 
a t t o r n e y f e e s , North P a c i f i c d i d not c o n t e s t t h a t p o r t i o n o f t h e 
Referee's o r d e r . Inasmuch as t h i s i s s u e was n e i t h e r r a i s e d nor 
c o n t e s t e d by No r t h P a c i f i c on Board r e v i e w , c l a i m a n t i s not 
e n t i t l e d t o a t t o r n e y f e e s . 

ORDER 

The Referee's order dated J u l y 10, 1984 i s a f f i r m e d . 

BUD E. WILLIAMS, C l a i m a n t WCB 83-09788 
E r n e s t W. K i s s l i n g , C l a i m a n t ' s A t t o r n e y A p r i l 8, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee Leahy's 
o r d e r which upheld a D e t e r m i n a t i o n Order awarding temporary 
d i s a b i l i t y from March 1 1 , 1982 th r o u g h September 9, 1983, but 
e x c l u d i n g the p e r i o d from March 4, 1983 th r o u g h August 3 1 , 1983 
i n c l u s i v e , p l u s 7.5° f o r 5% scheduled d i s a b i l i t y f o r l o s s o f use 
of the r i g h t l e g and 22.5° f o r 15% scheduled d i s a b i l i t y f o r l o s s 
of use of the l e f t l e g . On review c l a i m a n t contends t h a t he i s 
permanently and t o t a l l y d i s a b l e d o r , i n the a l t e r n a t i v e , t h a t he 
i s e n t i t l e d t o an unscheduled award. He a l s o contends t h a t he was 
e n t i t l e d t o temporary d i s a b i l i t y c o n t i n u o u s l y from March i n t o 
September 1983. 

We a f f i r m t h a t p o r t i o n of the Referee's order r e l a t i n g t o 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y compensation. 

On March 1 1 , 1982 c l a i m a n t , an i l l i t e r a t e and b o r d e r l i n e 
r e t a r d e d 6 2 - y e a r - o l d male, was shot a t work. He underwent an 
e x p l o r a t o r y laparotomy. Dr. B a c h u l i s d i s c o v e r e d a l a c e r a t i o n o f 
the t r a n s v e r s e c o l o n f o r which he performed a colostomy. Dr. Carr 
e x t e n s i v e l y d i s s e c t e d t he h i p j o i n t t o remove s h e l l f r a g m e n t s . I n 
a d d i t i o n , a b u l l e t lodged i n the lumbar back near t he L3 r i g h t 
nerve r o o t , causing c o n s i d e r a b l e d e s t r u c t i o n t o the a d j a c e n t 
p o s t e r i o r ' back muscles, was removed. 

While h o s p i t a l i z e d a h i s t o r y of p r e e x i s t i n g h i g h b l o o d 
p r e s s u r e and h e a r t problems was o b t a i n e d . Before t he i n j u r y 
c l a i m a n t was e x p e r i e n c i n g angina a t t a c k s once or t w i c e weekly and 
u s i n g n i t r o g l y c e r i n o c c a s i o n a l l y . 

Claimant was d i s c h a r g e d from t he h o s p i t a l on March 24, 1982. 
Dr. Carr r e p o r t e d on A p r i l 22, 1982 t h a t c l a i m a n t ' s c h i e f 
c o m p l a i n t was numbness, b u r n i n g and t i n g l i n g i n the area o f the 
r i g h t t h i g h c o r r e s p o n d i n g t o t h e t h i r d lumbar nerve r o o t . Dr. 
Carr f e l t t h a t c l a i m a n t had contused the nerve r o o t or was 
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d e v e l o p i n g s c a r r i n g around i t from t h e i n j u r y , b u t b e l i e v e d t h a t 
i t s h o u l d c l e a r up w i t h t i m e . Claimant a l s o r e p o r t e d e x p e r i e n c i n g 
weakness i n t h e l e f t h i p . 

Claimant was r e h o s p i t a l i z e d on June 9, 1982 f o r c l o s u r e o f 
the colostomy. Dr. B a c h u l i s r e l e a s e d c l a i m a n t t o r e t u r n t o f u l l 
work on August 22, 1982. Claimant's j o b r e q u i r e d v e r y heavy 
l i f t i n g . The abdominal i n c i s i o n t o r e out almost i m m e d i a t e l y upon 
h i s r e s umption o f t h i s a c t i v i t y . A lthough the i n c i s i o n a l h e r n i a 
was s u r g i c a l l y r e p a i r e d on January 18, 1983, i t t o r e out a g a i n i n 
the s p r i n g of 1983. At h e a r i n g , c l a i m a n t had a lump about t he 
s i z e o f an egg. He t e s t i f i e d t h a t h i s d o c t o r had t o l d him t h a t i f 
he avoided l i f t i n g , t h e h e r n i a would not spread and t h a t he c o u l d 
t h e r e b y a v o i d another s u r g e r y . I n l i g h t of these e x p e r i e n c e s and 
c l a i m a n t ' s o v e r a l l p h y s i c a l c o n d i t i o n , we f i n d h i s r e l u c t a n c e t o 
submit t o t h i s f u r t h e r s u r g e r y not unreasonable. 

Dr. G i l b e r t r e p o r t e d on May 26, 1983 t h a t t h e r e c u r r e n t 
v e n t r a l h e r n i a was not d i s a b l i n g . 

On A p r i l 26, 1983 Dr. Carr reexamined c l a i m a n t . Claimant 
complained o f p a i n w i t h a m b u l a t i o n . The p r e v i o u s l y r e p o r t e d 
numbness c o n t i n u e d . Sensation was decreased over the e n t i r e r i g h t 
s i d e of t h e r i g h t l e g . Lumbar x-rays showed r a t h e r severe 
d e g e n e r a t i v e changes. Dr. Carr s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n 
had not changed a g r e a t d e a l s i n c e A p r i l 1982. He s t a t e d t h a t 
c l a i m a n t ' s a n t a l g i c g a i t may be permanent and t h a t he d i d not 
t h i n k c l a i m a n t would ever be ab l e t o go back t o work. 

Dr. Carr's r e p o r t o f June 28, 1983 d e s c r i b e d c l a i m a n t ' s major 
problems as p e r s i s t e n t p a i n and numbness i n t h e r i g h t l e g as a 
d i r e c t r e s u l t o f t h e gunshot wounds. He s a i d t h a t damage t o the 
nerve r o o t s caused t he marked a n t a l g i c g a i t and an i n a b i l i t y t o 
stand f o r any l e n g t h o f t i m e . Taking i n t o account age, e d u c a t i o n 
and d i s a b i l i t y , he opined t h a t c l a i m a n t was unable t o go back t o 
any t y p e of work. Dr. Carr's October 25, 1983 r e p o r t f u r t h e r 
c l a r i f i e d t h a t a l t h o u g h some of c l a i m a n t ' s d i s c o m f o r t c o u l d come 
from d e g e n e r a t i v e d i s c d i s e a s e , most of the problems he m a n i f e s t e d 
p r i m a r i l y i n the r i g h t l e g were d i r e c t l y r e f e r r a b l e t o t h e gunshot 
i n j u r y . 

Dr. S k e l l e y , C a l l a h a n Center medical examiner, t h o r o u g h l y 
e v a l u a t e d c l a i m a n t on September 2, 1983. Claimant's c o m p l a i n t s 
i n c l u d e d c o n s t a n t aching i n the low back, r i g h t l e g and l e f t 
t h i g h . S i t t i n g , s t a n d i n g , w a l k i n g or d r i v i n g 20 minutes worsened 
the p a i n and made the back and r i g h t l e g p a i n sharp. T w i s t i n g , 
bending or go i n g up s t a i r s caused an immediate worsening. Once or 
t w i c e a day c l a i m a n t was e x p e r i e n c i n g p a i n and aching i n the neck 
s h o o t i n g up from t he low back. Claimant a l s o r e p o r t e d o c c a s i o n a l 
p a i n a t the h e r n i a s i g h t and angina. 

Dr. S k e l l e y s t a t e d c l a i m a n t ' s l i m i t a t i o n s as f o l l o w s : 

"This p a t i e n t would be between the 
sed e n t a r y and l i g h t work range. He has t o 
a v o i d s i t t i n g , s t a n d i n g , w a l k i n g over 20 
minu t e s . He i s unable t o c l i m b s t a i r s . He 
i s unable t o do any r e p e t i t i v e bending or 
t w i s t i n g . I t i s my o p i n i o n t h a t t h i s 
p a t i e n t would be unable t o work f o r two 
hours. 
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" I a l s o f e e l t h a t t h i s p a t i e n t i s t o t a l l y 
d i s a b l e d from h i s p h y s i c a l d i s a b i l i t i e s . 
That a s s o c i a t e d w i t h h i s a t h e r o s c l e r o t i c 
h e a r t disease and v e n t r a l h e r n i a would 
c e r t a i n l y make him a poor c a n d i d a t e f o r 
e n t e r i n g t h e work f o r c e i n any c a p a c i t y . " 

The C a l l a h a n Center's p s y c h o l o g i s t , Dr. Means, r a t e d 
c l a i m a n t ' s f u l l s c a l e IQ a t 73, p l a c i n g him i n the f o u r t h 
p e r c e n t i l e a c c o r d i n g t o an age a p p r o p r i a t e norm group. She noted 
t h a t c l a i m a n t had f u n c t i o n e d o c c u p a t i o n a l l y t h r o u g h t h e years by 
doing a v a r i e t y o f ta s k s which r e q u i r e d heavy work, but c o u l d no 
lon g e r handle work i n t h a t c a p a c i t y . She found i t q u e s t i o n a b l e 
t h a t c l a i m a n t would be a b l e t o adapt t o a n y t h i n g i n the l i g h t 
s e d e n t a r y range, t e r m i n g the p r o g n o s i s f o r r e t u r n t o work as poor. 

From about t he s p r i n g of 1983 th r o u g h about January 1984, 
c l a i m a n t cared f o r s i x horses i n exchange f o r room and v e g e t a b l e s 
from a garden. The j o b ma i n l y i n v o l v e d f e e d i n g hay w i t h a 
p i t c h f o r k , c l e a n i n g s t a l l s and c u r r y i n g a n i m a l s . He was f i r e d 
because he c o u l d n o t handle he a v i e r a c t i v i t i e s . He sub s e q u e n t l y 
made two u n s u c c e s s f u l c o n t a c t s i n an e f f o r t t o o b t a i n work as a 
b u t c h e r . Claimant c r e d i b l y t e s t i f i e d , however, t h a t he was no 
lon g e r p h y s i c a l l y capable of meat packi n g work. 

ORS 656.206(1) p r o v i d e s t h a t a c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d i f permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l o c c u p a t i o n which the worker has t h e 
a b i l i t y and the t r a i n i n g or experien c e t o p e r f o r m , or an 
o c c u p a t i o n which t he worker i s able t o p e r f o r m a f t e r 
r e h a b i l i t a t i o n . ORS 656.206(3) p l a c e s upon the c l a i m a n t t h e 
burden o f p r o v i n g permanent t o t a l d i a b i l i t y s t a t u s , c l a i m a n t ' s 
w i l l i n g n e s s t o seek r e g u l a r g a i n f u l employment and t h a t c l a i m a n t 
has made reasonable e f f o r t s t o o b t a i n such employment. E f f o r t s t o 
seek employment are not r e q u i r e d , however, where i t i s c l e a r t h a t 
such e f f o r t s would be i n v a i n . Butcher v. SAIF, 45 Or App 313 
(1980 ) . 

The medical evidence as a whole and Dr. S k e l l e y ' s r e p o r t i n 
p a r t i c u l a r persuades us t h a t c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d from h i s p h y s i c a l impairments. Claimant's age, 
i n t e l l i g e n c e l e v e l and i l l i t e r a c y f u r t h e r p r e c l u d e e m p l o y a b i l i t y . 
Claimant has nonetheless a t t e m p t e d t o r e t u r n t o h i s former 
employment, attempt e d t o earn a t l e a s t h i s room t h r o u g h t he care 
of horses and attemped t o f i n d work as a b u t c h e r . His w i l l i n g n e s s 
t o work i s w e l l demonstrated. A c c o r d i n g l y , we award c l a i m a n t 
permanent t o t a l d i s a b i l i t y . 

ORDER 

The Referee's order dated May 24, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . Claimant i s awarded permanent t o t a l 
d i s a b i l i t y e f f e c t i v e as of September 9, 1983 i n l i e u of the awards 
of 5% scheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o the 
r i g h t l e g and 15% scheduled permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y t o the l e f t l e g made by the D e t e r m i n a t i o n Order dated 
October 4, 1983. Claimant's a t t o r n e y i s awarded 25% of the 
a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , t o t a l fees a t 
h e a r i n g and on Board review not t o exceed $3,000, as a reasonable 
a t t o r n e y ' s f e e . The Referee's order i s a f f i r m e d i n a l l o t h e r 
r e s p e c t s . _423-



JAMES R. DELLINGER, C l a i m a n t WCB 84-03454 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y A p r i l 9, 1985 
S t a r r & V i n s o n , A t t o r n e y s O r d e r on Rev i e w 
Cummins, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members Lewis and F e r r i s . 

The s e l f - i n s u r e d employer re q u e s t s review o f Referee 
McCullough's o r d e r which s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s e p i d i d y m a l o r c h i t i s c o n d i t i o n . We r e v e r s e . 

Claimant underwent a n o n - w o r k - r e l a t e d vasectomy on 
September 17, 1983. He worked w i t h o u t d i f f i c u l t y r e l a t e d t o t h e 
vasectomy u n t i l October 27, 1983, when he n o t i c e d sudden p a i n and 
s w e l l i n g o f h i s l e f t t e s t i c l e w h i l e a t work. He was o f f b e a r i n g 
o n e - t e n t h i n c h t h i c k n e s s veneer from a d r y e r a t the ti m e he 
n o t i c e d t h e f i r s t p a i n and s w e l l i n g . The p a i n and s w e l l i n g 
i n c r e a s e d and he c o n s u l t e d t h e p h y s i c i a n who performed t h e 
vasectomy. C o n s e r v a t i v e management f a i l e d t o r e l i e v e c l a i m a n t ' s 
symptoms and s u r g e r y was performed on November 2 1 , 1983 t o remove 
an i n f l a m e d and s w o l l e n e p i d i d y m i s . 

C l a i m a n t ' s t h e o r y , supported by the a t t e n d i n g p h y s i c i a n , a 
u r o l o g i s t , was t h a t t h e s t r a i n i n g done a t work was a t r a u m a t i c 
i n j u r y which caused t he i n f e c t i o n of the l e f t e p i d i d y m i s . The 
t h e o r y i s t h a t i n f e c t i o u s organisms were f o r c e d t o t h e e p i d i d y m i s 
by t h e p r e s s u r e e x e r t e d i n the abdomen when c l a i m a n t l i f t e d t h e 
veneer o f f t h e d r y e r b e l t . 

Two u r o l o g i s t s reviewed t h e evidence f o r t h e employer. They 
opined t h a t a man c o u l d not a c q u i r e an i n f e c t i o n i n h i s e p i d i d y m i s 
as a r e s u l t o f s t r a i n i n g u n l e s s h i s vas deferens were u n o b s t r u c t e d 
between t h e p r o s t a t e and the e p i d i d y m i s . T h e r e f o r e , i n t h e i r 
o p i n i o n , i t was u n l i k e l y t h a t c l a i m a n t , a vasectomized man w i t h a 
h i s t o r y of p r o s t a t e i n f e c t i o n , c o u l d a c q u i r e an i n f e c t i o n i n h i s 
e p i d i d y m i s by s t r a i n i n g . They opined t h a t he had i n f e c t i o u s 
organisms i n h i s vas deferens a t the time of the vasectomy which 
e v e n t u a l l y caused t he i n f l a m m a t i o n and s w e l l i n g of the vas and 
e p i d i d y m i s and t h a t i t was c o i n c i d e n t a l and u n r e l a t e d t o h i s work 
a c t i v i t y t h a t c l a i m a n t f i r s t n o t i c e d p a i n f u l symptoms w h i l e a t 
work. 

The Referee found c l a i m a n t and h i s w i f e were c r e d i b l e and t h a t 
t h e i r t e s t i m o n y showed t h a t the f i r s t awareness o f symptoms o f 
i n f e c t i o n o c c u r r e d a t work. Claimant's a t t e n d i n g p h y s i c i a n t r e a t e d 
c l a i m a n t f o r t h e p r o s t a t e i n f e c t i o n , performed t h e vasectomy and 
the epididymectorny, and opined t h a t t h e e p i d i d y m a l i n f e c t i o n was 
r e l a t e d t o c l a i m a n t ' s work. 

When i t i s a q u e s t i o n o f a p p r o p r i a t e medical t r e a t m e n t , we 
c u s t o m a r i l y d e f e r t o the a t t e n d i n g p h y s i c i a n , b u t when t h e i s s u e 
b e f o r e us i s a complex q u e s t i o n o f medical c a u s a t i o n , t h e a t t e n d i n g 
p h y s i c i a n ' s o p i n i o n i s e n t i t l e d t o no more wei g h t t h a n any o t h e r 
s i m i l a r l y q u a l i f i e d p r o f e s s i o n a l ' s o p i n i o n . Hammons v. P e r i n i , 43 
Or App 299 (197 9 ) . Claimant's a t t e n d i n g p h y s i c i a n ' s o p i n i o n i s 
couched i n terms of p o s s i b i l i t y r a t h e r than p r o b a b i l i t y and does 
not persuade us t h a t h i s t h e o r y o f c a u s a t i o n i s more l i k e l y t h a n 
n o t . See Gormley v. SAIF, 52 Or App 1055 (1981). On the c o n t r a r y , 
each o p i n i o n of t h e two s i m i l a r l y q u a l i f i e d c o n s u l t i n g p h y s i c i a n s 
i s more p e r s u a s i v e t h a t c l a i m a n t ' s i n f e c t i o n was not c a u s a l l y 
r e l a t e d t o s t r a i n i n g a t work, and we f i n d t h a t c l a i m a n t has not 
c a r r i e d h i s burden o f p e r s u a s i o n . T h e r e f o r e , we r e v e r s e t h e 
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Referee's o r d e r and f i n d t h e e p i d i d y m a l o r c h i t i s c o n d i t i o n was not 
compensable. 

ORDER 

The Referee's o r d e r dated October 12, 1984 i s r e v e r s e d and 
the s e l f - i n s u r e d employer's d e n i a l dated January 3 1 , 1984 i s 
r e i n s t a t e d . 

NONDA G. HENDERSON, C l a i m a n t WCB 84-05908 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y A p r i l 9, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n o f the Board's Order 
on Review dated March 26, 1985. The Board's o r d e r m o d i f i e d t h e 
amount of o v e r p a i d temporary d i s a b i l i t y b e n e f i t s t h e s e l f - i n s u r e d 
employer was e n t i t l e d t o o f f s e t a g a i n s t f u t u r e permanent 
d i s a b i l i t y awards. Claimant contends he i s e n t i t l e d t o an 
a t t o r n e y fee award pursuant t o ORS 656.386 f o r " i n c r e a s i n g " 
c l a i m a n t ' s compensation by "presumably r e d u c i n g the a l l e g e d 
overpayment." 

The Supreme Court has h e l d t o the c o n t r a r y , c o n c l u d i n g t h a t 
ORS 656.386(1) a p p l i e s t o subsequent r e v e r s a l s o f denied c l a i m s 
f o r compensation. See Forney v. Western S t a t e s Plywood, 297 Or 
628 ( 1 9 8 4 ) . The Forney c o u r t reasoned t h a t where t h e employer 
e r r o n e o u s l y u n i l a t e r a l l y o f f s e t an overpayment, t h e worker's 
e n t i t l e m e n t t o an award of a t t o r n e y ' s fees f o r p r e v a i l i n g on th e 
o f f s e t i s s u e was r e s t r i c t e d t o a s t a t u t o r y remedy, f o r which none 
was p r e s e n t l y a v a i l a b l e . This case p r e s e n t s an analogous 
s i t u a t i o n which i s governed by th e same s t a t u t o r y r e s t r i c t i o n s . 
Moreover, we conclude t h a t a m o d i f i c a t i o n o f th e amount o f t h e 
employer's f u t u r e o f f s e t i s not e q u i v a l e n t t o an award o f 
a d d i t i o n a l temporary d i s a b i l i t y . Consequently, c l a i m a n t i s not 
e n t i t l e d t o an a t t o r n e y ' s fee pursuant t o OAR 438-47-030. 

A c c o r d i n g l y , c l a i m a n t ' s request i s g r a n t e d . On 
r e c o n s i d e r a t i o n , w i t h the above s u p p l e m e n t a t i o n , the Board adheres 
t o and r e p u b l i s h e s i t s former o r d e r . 

IT IS SO ORDERED. 

TREVA K. HUBBARD, C l a i m a n t WCB 83-12018 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s A p r i l 9, 1985 
D a v i d Home, D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee P f e r d n e r ' s o r d e r which: 
(1) a f f i r m e d a D e t e r m i n a t i o n Order dated A p r i l 10, 1984 i n a l l 
r e s p e c t s ; (2) upheld the i n s u r e r ' s d e n i a l o f c l a i m reopening f o r a 
worsened c o n d i t i o n ; (3) d e c l i n e d t o order the i n s u r e r t o a u t h o r i z e 
more than two c h i r o p r a c t i c t r e a t m e n t s per month, as requested by 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r ; and (4) d e c l i n e d t o impose 
p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s . 

The i s s u e s on review a r e : (1) whether the D e t e r m i n a t i o n 
Order p r e m a t u r e l y c l o s e d t h i s c l a i m ; (2) i n the a l t e r n a t i v e , 
whether c l a i m a n t i s e n t i t l e d t o c l a i m reopening f o r a worsened 
c o n d i t i o n ; (3) i n the a l t e r n a t i v e , whether c l a i m a n t i s e n t i t l e d t o 
any permanent d i s a b i l i t y i n a d d i t i o n t o the 16° f o r 5% unscheduled 
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d i s a b i l i t y f o r i n j u r y t o her r i g h t s h o u l d e r ; (4) whether Dr. Won, 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , should be a u t h o r i z e d t o t r e a t 
c l a i m a n t a t l e a s t t w i c e a week as r e q u e s t e d ; and (5) whether 
p e n a l t i e s / a t t o r n e y fees a re w a r r a n t e d . 

The Referee concluded t h a t c l a i m a n t f a i l e d t o s u s t a i n her 
burden o f p r o v i n g e n t i t l e m e n t t o any of t h e r e l i e f c l a i m e d . We 
agree w i t h t h i s c o n c l u s i o n . T h e r e f o r e , we a f f i r m t h e Referee's 
or d e r and make the f o l l o w i n g comments co n c e r n i n g t h e fr e q u e n c y o f 
t r e a t m e n t i s s u e . 

Claimant was i n j u r e d i n August o f 1983. I n March o f 1984 t h e 
i n s u r e r r e q u e s t e d t h a t Dr. Won j u s t i f y c l a i m a n t ' s need f o r more 
than two c h i r o p r a c t i c t r e a t m e n t s per month. The i n s u r e r r e l i e d 
upon OAR 436-69-201(2) ( a ) . On the date o f c l a i m a n t ' s i n j u r y , t h a t 
r u l e p r o v i d e d : 

"Frequency and e x t e n t of t r e a t m e n t s h a l l 
n o t be more than the n a t u r e of the i n j u r y 
and t h e process o f a re c o v e r y r e q u i r e s . 
I n s u r e r s have t he r i g h t t o r e q u i r e evidence 
of t h e e f f i c a c y o f t r e a t m e n t . The usu a l 
range of the u t i l i z a t i o n o f medical 
s e r v i c e s does n o t exceed 24 o f f i c e v i s i t s 
by any and a l l a t t e n d i n g p h y s i c i a n s i n t h e 
f i r s t 60 days from f i r s t date o f t r e a t m e n t 
and f o u r v i s i t s a month t h e r e a f t e r . This 
statement o f f a c t does not c o n s t i t u t e 
a u t h o r i t y f o r an a r b i t r a r y l i m i t a t i o n o f 
s e r v i c e s , but i s a g u i d e l i n e t o be used 
c o n c e r n i n g r e q u i r e m e n t s o f a c c o u n t a b i l i t y 
f o r t h e s e r v i c e s b e i n g p r o v i d e d . * * * * * 

That r u l e was amended, e f f e c t i v e January 16, 1984, t o a l l o w two 
o f f i c e v i s i t s per month, r a t h e r than f o u r , a f t e r 60 days from t h e 
f i r s t date of t r e a t m e n t . WCD Admin. Order 1-1984. 

Claimant argues t h a t t h e r u l e i n e f f e c t on t h e date o f her 
i n j u r y governs her e n t i t l e m e n t t o medical s e r v i c e s and d e f i n e s t h e 
a l l o w a b l e number of t r e a t m e n t s . ORS 656.202(2). But see B a r r e t t 
v. Union O i l D i s t r i b u t o r s , 60 Or App 483 (1982); Lindsey v. SAIF, 
60 Or App 361, 364 (1982) . 

We need not decide whether the v e r s i o n o f t h e r u l e i n e f f e c t 
on t h e date o f c l a i m a n t ' s i n j u r y , as opposed t o the v e r s i o n o f t h e 
r u l e i n e f f e c t a t the time o f the " c l a i m " f o r medical s e r v i c e s , i s 
c o n t r o l l i n g . As bot h v e r s i o n s of the r u l e s t a t e , t h e r u l e i s 
n o t h i n g more than a g u i d e l i n e . N e i t h e r r u l e d e f i n e s a maximum 
number o f t r e a t m e n t s t h a t a c l a i m a n t may r e c e i v e , as suggested i n 
c l a i m a n t ' s b r i e f . See Kemp v. Workers' Comp. Dept., 65 Or App 
659, 663 (1 9 8 3 ) ; L l o y d C. D y k s t r a , 36 Van Natt a 26, 35 ( 1 9 8 4 ) . 
The i n s u r e r has a u t h o r i z e d two c h i r o p r a c t i c t r e a t m e n t s per month. 
Claimant contends t h a t she i s e n t i t l e d t o more f r e q u e n t 
t r e a t m e n t . The i s s u e i s whether the t r e a t m e n t c l a i m a n t seeks i s 
reasonable and necessary. SAIF v. B e l c h e r , 71 Or App 502, 505 
(19 8 4 ) ; M i l b r a d t v. SAIF, 62 Or App 530 (1983). Claimant 
c u r r e n t l y i s r e c e i v i n g two c h i r o p r a c t i c t r e a t m e n t s per month, f o r 
which t he i n s u r e r i s p a y i n g . Claimant has f a i l e d t o s a t i s f y her 
burden o f p r o v i n g t h a t any a d d i t i o n a l t r e a t m e n t i s e i t h e r 
reasonable or necessary as a r e s u l t o f her i n d u s t r i a l i n j u r y . 
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ORDER 

The Referee's o r d e r dated J u l y 2 0 , 1 9 8 4 i s a f f i r m e d . 

LYN A. HULSLANDER, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
B r i a n L. Pocock, D e f e n s e A t t o r n e y 

WCB 84-02564 
A p r i l 12, 1985 
O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , r e v i e w o f 
Referee Michael Johnson's order which d i r e c t e d t h e i n s u r e r t o pay 
c l a i m a n t compensation f o r temporary t o t a l d i s a b i l i t y f rom 
February 1 7 , 1 9 8 4 , u n t i l t h e c l a i m was c l o s e d or c l a i m a n t ' s 
e n t i t l e m e n t o t h e r w i s e ended; and d e c l i n e d t o impose 
p e n a l t i e s / a t t o r n e y fees f o r a l l e g e d unreasonable c l a i m s 
p r o c e s s i n g . The i n s u r e r contends t h a t c l a i m a n t i s not e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y as ordered by the Referee because her 
employment was t e r m i n a t e d f o r reasons u n r e l a t e d t o her i n d u s t r i a l 
i n j u r y . Claimant contends t h a t t h e Referee's order s h o u l d be 
a f f i r m e d i n s o f a r as i t r e q u i r e s t h e i n s u r e r t o c o n t i n u e payment of 
temporary d i s a b i l i t y pending c l a i m c l o s u r e , but t h a t t h e o r d e r 
s h o u l d be re v e r s e d i n s o f a r as i t f a i l s t o impose 
p e n a l t i e s / a t t o r n e y f e e s . 

We agree w i t h the Referee's c o n c l u s i o n t h a t c l a i m a n t i s 
e n t i t l e d t o c o n t i n u i n g temporary d i s a b i l i t y b e n e f i t s as o f 
February 1 7 , 1 9 8 4 ; however, we reach t h i s c o n c l u s i o n based upon 
d i f f e r e n t r e a s o n i n g . 

The i n s u r e r contends t h a t i t i s not o b l i g a t e d t o pay any 
temporary d i s a b i l i t y b e n e f i t s beyond February 1 6 , 1 9 8 4 , because on 
t h a t date c l a i m a n t ' s employment was t e r m i n a t e d f o r e x c e s s i v e 
absenteeism. Claimant had worked f o r the employer f o r 
a p p r o x i m a t e l y two and a h a l f years p r i o r t o her t e r m i n a t i o n . I n 
1 9 8 2 she had been g i v e n a v e r b a l warning c o n c e r n i n g her 
u n s a t i s f a c t o r y a t t e n d a n c e . I n 1 9 8 3 she had been g i v e n a w r i t t e n 
w a r n i n g , and i n e a r l y 1 9 8 3 she had been suspended f o r f i v e days as 
a r e s u l t of her excessive absenteeism. None o f these absences had 
a n y t h i n g t o do w i t h c l a i m a n t ' s i n d u s t r i a l c l a i m , which i s f o r an 
upper e x t r e m i t y c o n d i t i o n r e c e n t l y diagnosed as t h o r a c i c o u t l e t 
syndrome. Claimant's absences i n 1 9 8 2 and 1 9 8 3 a p p a r e n t l y 
r e s u l t e d from a c h r o n i c b r o n c h i t i s c o n d i t i o n . Some o f these 
absences were m e d i c a l l y excused. 

Claimant's i n d u s t r i a l problem began i n September or October 
of 1 9 8 3 , when she began t o experience p a i n and numbness i n her 
arms. Claimant had worked as a grader i n the employer's plywood 
m i l l f o r a p p r o x i m a t e l y one year. When her p h y s i c i a n i n d i c a t e d 
t h a t she needed a j o b w i t h l e s s arm m o t i o n , she was g i v e n l i g h t e r 
d u t y as a d r y e r f e e d e r . Claimant performed her j o b as a d r y e r 
feeder u n t i l she was taken o f f work f o r two weeks i n mid January 
of 1 9 8 4 . On January 1 7 , 1 9 8 4 , Dr. Schwartz, c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n , had r e p o r t e d t h a t i n view o f c l a i m a n t ' s p e r s i s t e n t 
c o m p l a i n t s , he b e l i e v e d c l a i m a n t ' s c o n d i t i o n r e p r e s e n t e d a t r u e 
t h o r a c i c o u t l e t syndrome, and t h a t "the f i r s t approach" would be 
t o cease her work a c t i v i t y t o determine whether t h e r e was any 
change i n "the p a t t e r n of her ach i n g . " Thus, c l a i m a n t remained 
o f f work u n t i l February 1 , 1 9 8 4 when Dr. Melson, another p h y s i c i a n 
i n Dr. Schwartz's o f f i c e , r e l e a s e d c l a i m a n t t o r e t u r n t o work and 
"c o n t i n u e l i g h t d u t y . " -427-



Claimant r e t u r n e d t o work as a d r y e r feeder and worked from 
the f i r s t u n t i l t h e t h i r t e e n t h o f February. On February 14 she 
c a l l e d i n s i c k , s t a t i n g t h a t she had a r e c u r r e n c e of her 
b r o n c h i t i s c o n d i t i o n , or the f l u . Claimant worked her r e g u l a r 
s h i f t on February 15. She came t o work on February 16, and a f t e r 
w o r k i n g a p p r o x i m a t e l y o n e - h a l f of her s h i f t , she was c a l l e d i n t o 
t h e p e r s o n n e l o f f i c e , and her employment was t e r m i n a t e d f o r 
exc e s s i v e absenteeism. 

Claimant r e t u r n e d t o Dr. Schwartz the f o l l o w i n g day, 
February 17, 1984. His o f f i c e note o f t h a t day i n d i c a t e s t h a t 
s i n c e her r e t u r n t o work, c l a i m a n t had i n c r e a s i n g d i f f i c u l t y w i t h 
numbness and t i n g l i n g i n bo t h upper e x t r e m i t i e s . Dr. Schwartz's 
o f f i c e note c o n t i n u e s : 

" I have e x p l a i n e d t o the p a t i e n t t h a t her 
symptoms do correspond t o t h o r a c i c o u t l e t 
syndrome and appear t o be aggravated by the 
type o f r e p e t i t i v e arm movement she i s 
p e r f o r m i n g i n her work. The symptoms seem 
t o improve when she i s not wo r k i n g a t t h i s 
j o b . I discu s s e d w i t h her the a l t e r n a t i v e s 
of r e f e r r i n g her t o a t h o r a c i c surgeon f o r 
p o s s i b l e s u r g i c a l c o r r e c t i o n versus 
changing her j o b a c t i v i t i e s . " 

Claimant i n f o r m e d Dr. Schwartz on t h i s date t h a t her employment 
had been t e r m i n a t e d "because of her c o n t i n u i n g m e d i c a l problems." 

On or about A p r i l 10, 1984 Dr. Schwartz completed a p h y s i c a l 
l i m i t a t i o n s c h e c k l i s t i n d i c a t i n g t h a t c l a i m a n t was capable of 
p e r f o r m i n g l i g h t work which d i d not r e q u i r e r e p e t i t i v e arm 
movement. He a l s o i n d i c a t e d t h a t c l a i m a n t was capable of 
r e t u r n i n g t o work w i t h t h e r e s t r i c t i o n s n o t e d , and t h a t t h e 
e s t i m a t e d m e d i c a l l y s t a t i o n a r y date was February 17, 1984, the 
date of h i s p r e c e d i n g e x a m i n a t i o n . 

On A p r i l 30, 1984, however, i n response t o c l a i m a n t ' s 
a t t o r n e y ' s i n q u i r y , Dr. Schwartz r e p o r t e d , " I do f e e l t h a t a t t h e 
ti m e of her e x a m i n a t i o n on February 17, 1984, the p a t i e n t was 
unable t o r e t u r n t o work and should be a u t h o r i z e d t o r e c e i v e l o s t 
compensation as of February 17, 1984." He e x p l a i n e d t h a t c l a i m a n t 
had two a l t e r n a t i v e s t o r e s o l u t i o n o f her medical problem. Since 
c l a i m a n t appeared t o be w i t h o u t symptoms when she was not w o r k i n g , 
he s t a t e d t h a t one approach would s i m p l y be not t o p e r f o r m t h e j o b 
which had caused the c o n d i t i o n t o become symptomatic. 
A l t e r n a t i v e l y , c l a i m a n t c o u l d submit t o s u r g e r y , which i n v o l v e d 
removal of the f i r s t r i b on bo t h s i d e s . 

By l e t t e r o f A p r i l 29, 1984 the i n s u r e r a t t e m p t e d t o o b t a i n 
Dr. Schwartz's c l a r i f i c a t i o n as t o whether c l a i m a n t was a c t u a l l y 
r e l e a s e d t o r e t u r n t o her j o b as a d r y e r f e e d e r , or i f t h e 
r e p e t i t i v e arm movements i n v o l v e d i n t h a t work were e x c e s s i v e . I n 
a p o s t s c r i p t , t h e c l a i m r e p r e s e n t a t i v e i n q u i r e d , " I n t h e absence 
of s u r g e r y would you c o n s i d e r t h i s worker t o be m e d i c a l l y 
s t a t i o n a r y ? I f so, as of what date?" The r e c o r d Contains no 
response t o t h i s i n q u i r y . 

The i n s u r e r scheduled c l a i m a n t f o r an independent medical 
e x a m i n a t i o n w i t h Dr. Tearse. He was asked t o s t a t e h i s o p i n i o n 
c o n c e r n i n g t h e d i a g n o s i s o f t h o r a c i c o u t l e t syndrome, t h e n a t u r e 
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and e x t e n t o f p e r m a n e n t work r e s t r i c t i o n s , and w h e t h e r c l a i m a n t 
s h o u l d be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y i n t h e a bsence o f 
s u r g e r y . A l t h o u g h Dr. T e a r s e had e x amined c l a i m a n t as o f t h e 
h e a r i n g , t h e r e i s no r e p o r t o f h i s e x a m i n a t i o n i n t h e r e c o r d . 

The h e a r i n g was h e l d on May 15, 1984. O t h e r t h a n h e r r e c e n t 
e x a m i n a t i o n by Dr. T e a r s e , c l a i m a n t had n o t seen a p h y s i c i a n s i n c e 
h e r l a s t a p p o i n t m e n t w i t h Dr. S c h w a r t z on F e b r u a r y 17, 1984. Nor 
was she s c h e d u l e d t o see him i n t h e n e a r f u t u r e . The R e f e r e e 
f o u n d t h a t c l a i m a n t i n i t i a l l y r e j e c t e d t h e s u r g i c a l o p t i o n 
p r o p o s e d by Dr. S c h w a r t z , b u t t h a t she i s p r e s e n t l y w i l l i n g t o 
s u b m i t t o s u r g e r y . We b e l i e v e c l a i m a n t ' s t e s t i m o n y r e f l e c t s t h a t 
she r e m a i n s u n d e c i d e d as t o w h e t h e r s u r g e r y i s t h e b e s t o p t i o n t o 
p u r s u e . 

The R e f e r e e a n a l y z e d t h i s case by r e f e r r i n g t o o u r d e c i s i o n s 
i n G l o r i a J . Bas, 36 Van N a t t a 175 ( 1 9 8 4 ) , and Thomas C. H a r r e l l , 
34 Van N a t t a 589 ( 1 9 8 2 ) . I n t h o s e c a s e s we u t i l i z e d OAR 
436-54-222, t h e a d m i n i s t r a t i v e r u l e g o v e r n i n g payment o f t e m p o r a r y 
p a r t i a l d i s a b i l i t y , t o d e t e r m i n e t h e r e s p e c t i v e c l a i m a n t s ' 
e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . I n H a r r e l l we h e l d 
t h a t t h e c l a i m a n t was e n t i t l e d t o no t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a f t e r h i s employment was t e r m i n a t e d based upon o u r c o n c l u s i o n t h a t 
h i s b e h a v i o r on a p a r t i c u l a r d a t e c o n s t i t u t e d " ' v i o l a t i o n o f 
n o r m a l employment s t a n d a r d s ' and t h a t t h e e m p l o y e r was j u s t i f i e d 
i n t e r m i n a t i n g c l a i m a n t ' s employment." 34 Van N a t t a a t 5 9 1 . See 
OAR 4 3 6 - 5 4 - 2 2 2 ( 6 ) ( b ) . I n t h a t c a s e , t h e c l a i m a n t had r e t u r n e d t o 
m o d i f i e d work and was b e i n g p a i d a wage e q u a l t o h i s r e g u l a r 
wage. Thus, t h a t c l a i m a n t ' s t e m p o r a r y p a r t i a l d i s a b i l i t y r a t e was 
z e r o . See OAR 4 3 6 - 5 4 - 2 2 2 ( 2 ) . 

I n Bas we f u r t h e r a n a l y z e d t h e p r o v i s i o n s o f t h e 
a d m i n i s t r a t i v e r u l e i n l i g h t o f SAIF's c o n t e n t i o n t h a t s u b s e c t i o n s 
( 3 ) and ( 4 ) a p p l i e d , r a t h e r t h a n s u b s e c t i o n s ( 5 ) and ( 6 ) , t o 
d e t e r m i n e c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y p a r t i a l d i s a b i l i t y 
v e r s u s t e m p o r a r y t o t a l d i s a b i l i t y . I n t h a t c a s e , t h e c l a i m a n t had 
r e t u r n e d t o p a r t t i m e w o r k ; t h e r e f o r e , she was r e c e i v i n g a p o r t i o n 
o f h e r r e g u l a r wage, w h i c h was s u p p l e m e n t e d by t e m p o r a r y p a r t i a l 
d i s a b i l i t y . Her employment was t e r m i n a t e d as a r e s u l t o f a 
m i s u n d e r s t a n d i n g between h e r and one o f her s u p e r v i s o r s . We 
c o n c l u d e d t h a t c l a i m a n t had n o t been d i s c h a r g e d as a r e s u l t o f h e r 
" v i o l a t i o n o f n o r m a l employment s t a n d a r d s " ; t h a t t h e o f f e r o f p a r t 
t i m e employment had been w i t h d r a w n w i t h i n t h e meaning o f OAR 
4 3 6 - 5 4 - 2 2 2 ( 6 ) ( b ) ; and t h a t , t h e r e f o r e , c l a i m a n t was e n t i t l e d t o 
r e i n s t a t e m e n t o f h e r t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , r a t h e r 
t h a n c o n t i n u e d t e m p o r a r y p a r t i a l d i s a b i l i t y . 36 Van N a t t a a t 180. 

These cases ( H a r r e l l and Bas) a d d r e s s t h e i s s u e o f a 
c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y when t h e c l a i m a n t 
r e t u r n s t o g a i n f u l employment d u r i n g a p e r i o d t h a t he o r she i s 
n o t m e d i c a l l y s t a t i o n a r y a nd, f o r r e a s o n s n o t r e l a t e d t o t h e 
i n d u s t r i a l i n j u r y , t h e c l a i m a n t ' s employment i s t e r m i n a t e d . 
G l o r i a J . Bas, s u p r a , 36 Van N a t t a a t 179. The d i s t i n g u i s h i n g 
f e a t u r e o f t h i s case i s t h a t c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n 
became e x a c e r b a t e d as a r e s u l t o f h e r two week p e r i o d o f work 
a c t i v i t y . T h i s i s c o n f i r m e d by c l a i m a n t ' s t e s t i m o n y , as w e l l as 
Dr. S c h w a r t z ' s r e p o r t s on and a f t e r F e b r u a r y 17, 1984. I n d e e d , 
Dr. S c h w a r t z i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was s u c h t h a t she 
was n o t c a p a b l e o f p e r f o r m i n g r e p e t i t i v e arm movements, and t h a t 
she was u n a b l e t o r e t u r n t o h e r employment as a d r y e r f e e d e r a t 
t h e t i m e o f h e r e x a m i n a t i o n on F e b r u a r y 17, 1984. 
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T h i s c a s e , t h e r e f o r e , i s v e r y d i f f e r e n t f r o m Bas and H a r r e l l 
i n w h i c h t h e r e was no e v i d e n c e o f a change i n t h e c l a i m a n t s ' 
i n j u r y - r e l a t e d m e d i c a l c o n d i t i o n as a r e s u l t o f t h e i r r e t u r n t o 
m o d i f i e d e m p l o y m e n t . For t h i s r e a s o n , we f i n d t h e a n a l y s i s 
e m p l o y e d i n t h o s e c a s e s o f l i t t l e a s s i s t a n c e i n r e s o l v i n g t h e 
p r e s e n t d i s p u t e . 

I n s t e a d , we f i n d o u r d e c i s i o n i n D a v i d Cheney, 35 Van N a t t a 
2 1 , 35 Van N a t t a 109 ( 1 9 8 3 ) , h e l p f u l . I n t h a t c a s e , c l a i m a n t was 
r e l e a s e d t o r e t u r n t o work a f t e r an e x t e n d e d p e r i o d o f r e c o v e r y 
f r o m h i s i n d u s t r i a l i n j u r y . C l a i m a n t r e t u r n e d t o work f o r a new 
e m p l o y e r and c o n t i n u e d w o r k i n g f o r a p p r o x i m a t e l y f i v e weeks, when 
he q u i t b e c a u s e o f c o n t i n u i n g p h y s i c a l p r o b l e m s . H e . r e t u r n e d t o 
h i s a t t e n d i n g p h y s i c i a n , who s u b s e q u e n t l y v e r i f i e d t h a t c l a i m a n t 
was no l o n g e r a b l e t o c o n t i n u e w o r k i n g as a r e s u l t o f h i s 
c o m p e n s a b l e i n j u r i e s , and t h a t c l a i m a n t was i n need o f f u r t h e r 
m e d i c a l s e r v i c e s . C l a i m a n t ' s p h y s i c i a n a l s o s t a t e d t h a t c l a i m a n t 
was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . A l l o f t h i s 
o c c u r r e d b e f o r e t h e i n s u r e r was a b l e t o p r o c e s s t h e c l a i m t o 
c l o s u r e t h r o u g h t h e E v a l u a t i o n D i v i s i o n . The p a r t i e s and t h e 
R e f e r e e a p p a r e n t l y r e g a r d e d c l a i m a n t ' s r e q u e s t f o r t i m e l o s s as a 
c l a i m f o r r e o p e n i n g based upon a w o r s e n i n g o f c l a i m a n t ' s 
c o n d i t i o n . We c o n c l u d e d i t was more a p p r o p r i a t e t o c h a r a c t e r i z e 
t h e i s s u e as i n v o l v i n g a r e q u e s t f o r r e i n s t a t e m e n t o f t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s , w h i c h p r e v i o u s l y had been p r o p e r l y 
t e r m i n a t e d when c l a i m a n t r e t u r n e d t o w o r k . We h e l d : 

" I n t h i s k i n d o f s i t u a t i o n , we t h i n k t h e 
b e t t e r r u l e i s : where t h e r e i s a 
s u b s e q u e n t r e q u e s t f o r t e m p o r a r y d i s a b i l i t y 
a r i s i n g f r o m t h e same i n j u r y p r i o r t o c l a i m 
c l o s u r e , i t i s u n n e c e s s a r y f o r t h e c l a i m a n t 
t o p r o v e a w o r s e n i n g o f t h e compensable 
c o n d i t i o n ; i t i s s u f f i c i e n t t o show t h a t 
t h e c i r c u m s t a n c e s t h a t j u s t i f i e d p r i o r 
t e r m i n a t i o n o f t i m e l o s s b e n e f i t s (a 
r e l e a s e t o r e t u r n t o r e g u l a r work a n d / o r 
a c t u a l r e t u r n t o w o r k ) no l o n g e r e x i s t due 
i n m a t e r i a l p a r t t o t h e e f f e c t s o f t h e 
i n j u r y . " 35 Van N a t t a a t 22. ( Emphasis i n 
o r i g i n a l . ) 

I n t h i s c a s e , c l a i m a n t had been t a k e n o f f work f o r two weeks 
as a r e s u l t o f h e r c h r o n i c arm p r o b l e m s . D u r i n g t h e p e r i o d a f t e r 
she was r e l e a s e d t o r e t u r n t o w o r k , and i n f a c t d i d s o , t h e s e 
p r o b l e m s r e c u r r e d . Her p h y s i c i a n i n d i c a t e d she c o u l d e x p e c t t h i s 
t o o c c u r i f she c o n t i n u e d t o engage i n t h i s t y p e o f work a c t i v i t y 
and he s u b s e q u e n t l y r e p o r t e d t h a t c l a i m a n t was n o t c a p a b l e o f 
p e r f o r m i n g h e r work as a d r y e r f e e d e r . Thus, a l t h o u g h c l a i m a n t 
had been r e l e a s e d t o r e t u r n t o l i g h t d u t y as a d r y e r f e e d e r , h e r 
p h y s i c i a n s u b s e q u e n t l y i n d i c a t e d t h a t she was n o t c a p a b l e o f 
p e r f o r m i n g t h i s work a c t i v i t y . W h i l e i t i s t r u e t h a t c l a i m a n t ' s 
employment was t e r m i n a t e d on F e b r u a r y 16, 1984, f o r r e a s o n s 
u n r e l a t e d t o h e r i n d u s t r i a l i n j u r y , i t i s e q u a l l y t r u e t h a t h e r 
p h y s i c i a n v e r i f i e d h e r i n a b i l i t y t o c o n t i n u e w o r k i n g i n h e r 
m o d i f i e d c a p a c i t y as o f t h e f o l l o w i n g d a t e . T h e r e i s no e v i d e n c e 
t o c o n t r a d i c t c l a i m a n t ' s t e s t i m o n y , o r t h e s t a t e m e n t s o f h e r 
a t t e n d i n g p h y s i c i a n . 

A d m i t t e d l y , Dr. S c h w a r t z ' s r e p o r t s , p a r t i c u l a r l y when r e a d 
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t o g e t h e r , a r e n o t a model o f c l a r i t y ; w h i c h i s why we a r e i n 
c o m p l e t e a g r e e m e n t w i t h t h e R e f e r e e ' s r e f u s a l t o impose a 
p e n a l t y / a t t o r n e y ' s f e e f o r a l l e g e d u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g . We f i n d t h e i n s u r e r ' s c o n d u c t e m i n e n t l y r e a s o n a b l e . 
C f . D a v i d Cheney, s u p r a , 35 Van N a t t a a t 24-25. C l a i m a n t a s s e r t s 
t h a t t h e i n s u r e r ' s o n l y o p t i o n s were t o s u b m i t t h e c l a i m f o r 
c l o s u r e o r c o n t i n u e payment o f t e m p o r a r y t o t a l d i s a b i l i t y . T h i s 
i s s i m p l y w r o n g . See ORS 6 5 6 . 2 6 8 ( 2 ) ; J a c k s o n v. S A I F , 7 Or App 
109 ( 1 9 7 1 ) . C l a i m a n t had been r e l e a s e d t o r e t u r n t o h e r work as a 
d r y e r f e e d e r , a n d , i n f a c t , had p e r f o r m e d t h i s work up u n t i l t h e 
d a t e she was t e r m i n a t e d f o r r e a s o n s u n r e l a t e d t o h e r i n j u r y . Dr. 
S c h w a r t z ' s F e b r u a r y 17, 1984 o f f i c e n o t e c a n n o t be c o n s i d e r e d as 
r e a s o n a b l e n o t i c e t o t h e i n s u r e r t h a t t h e d o c t o r was v e r i f y i n g 
c l a i m a n t ' s i n a b i l i t y t o p e r f o r m her work as a d r y e r f e e d e r . The 
i n f o r m a t i o n he s u b s e q u e n t l y p r o v i d e d i n t h e p h y s i c a l l i m i t a t i o n s 
c h e c k l i s t w o u l d o n l y s e r v e t o c o n f i r m t h e i n s u r e r ' s r e a s o n a b l e 
b e l i e f t h a t c l a i m a n t ' s i n a b i l i t y t o c o n t i n u e w o r k i n g was due t o 
t h e f a c t t h a t she had been t e r m i n a t e d , as opposed t o r e a s o n s 
a s s o c i a t e d w i t h h e r i n d u s t r i a l c o n d i t i o n . F i n a l l y , t h e r e i s n o t a 
s h r e d o f e v i d e n c e i n d i c a t i n g t h a t t h e i n s u r e r e v e r r e c e i v e d Dr. 
S c h w a r t z ' s A p r i l 30, 1984 l e t t e r t o c l a i m a n t ' s a t t o r n e y . I t i s 
t h i s r e p o r t w h i c h c o n s t i t u t e s t h e f i r s t a r g u a b l y c l e a r s t a t e m e n t 
o f c l a i m a n t ' s i n a b i l i t y t o c o n t i n u e w o r k i n g as a d r y e r f e e d e r , and 
i t i s t h i s r e p o r t w h i c h has f o r m e d t h e b a s i s o f o u r c o n c l u s i o n 
t h a t c l a i m a n t i s e n t i t l e d t o r e i n s t a t e m e n t o f t e m p o r a r y t o t a l 
d i s a b i l i t y as o f F e b r u a r y 17, 1984. I n t h e absence o f e v i d e n c e 
i n d i c a t i n g t h a t t h e i n s u r e r r e c e i v e d t h i s r e p o r t , we do n o t 
b e l i e v e t h a t any c l a i m f o r i m p o s i t i o n o f p e n a l t i e s / a t t o r n e y f e e s 
i s j u s t i f i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 1 1 , 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s on B o a r d r e v i e w 
i n c o n n e c t i o n w i t h t h e t e m p o r a r y d i s a b i l i t y i s s u e , t o be p a i d by 
t h e i n s u r e r . 

B O B B I E L . MACKI, C l a i m a n t WCB 8 2 - 1 0 8 5 0 
K e n n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y A p r i l 1 2 , 1 9 8 5 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t has r e q u e s t e d t h a t t h e B o a r d r e c o n s i d e r i t s O r d e r on 
Remand. The o r d e r g r a n t e d c l a i m a n t i n t e r i m c o m p e n s a t i o n f r o m 
September 8, 1982 t h r o u g h November 5, 1982, a s s e s s e d a p e n a l t y o f 
15% o f t h e i n t e r i m c o m p e n s a t i o n due and n o t p a i d and awarded an 
i n s u r e r - p a i d a t t o r n e y f e e o f $250. C l a i m a n t m a i n t a i n s t h a t t h e 
i n s u r e r - p a i d a t t o r n e y f e e i s i n a d e q u a t e . 

A t t o r n e y f e e s , i f a p p r o p r i a t e , ORS 6 5 6 . 3 8 2 ( 1 ) , a r e awarded 
based upon t h e e f f o r t expended and t h e r e s u l t s o b t a i n e d . OAR 
4 3 8 - 4 7 - 0 1 0 ( 2 ) ; S t e p h e n L. R e n n e l s , 36 Van N a t t a 1360 ( 1 9 8 4 ) . 
W h i l e we do n o t d o u b t t h a t c l a i m a n t ' s a t t o r n e y expended 
c o n s i d e r a b l e e f f o r t t o w a r d r e s o l u t i o n o f c l a i m a n t ' s case o v e r a l l , 
o v e r a l l c l a i m a n t l o s t . The o n l y r e s u l t o b t a i n e d f o r c l a i m a n t was 
a p p r o x i m a t e l y two months o f i n t e r i m c o m p e n s a t i o n and a modest 
p e n a l t y . As we n o t e d i n o u r O r d e r on Remand, because o f t h e 
t i m i n g o f t h e Supreme C o u r t ' s d e c i s i o n i n Bono v . S A I F , 298 Or 405 
( 1 9 8 4 ) , c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m c o m p e n s a t i o n and a 
p e n a l t y i n t h i s case o c c u r r e d more as a r e s u l t o f i n a c t i o n by t h e 
i n s u r e r t h a n a c t i o n by t h e c l a i m a n t o r h e r a t t o r n e y . 
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The r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . A f t e r 
r e c o n s i d e r a t i o n , we a d h e r e t o and r e p u b l i s h o u r Or d e r on Remand 
d a t e d March 18, 1985. 

I T I S SO ORDERED. 

COY F . BOWEN, C l a i m a n t WCB 8 3 - 1 1 6 4 2 
K i l p a t r i c k & P o p e , C l a i m a n t ' s A t t o r n e y s A p r i l 1 6 , 1 9 8 5 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y I n t e r i m O r d e r o f Remand 

C l a i m a n t has moved t h e Boar d f o r an o r d e r c o r r e c t i n g t h e 
t r a n s c r i p t o f t h e h e a r i n g . We have r e v i e w e d c l a i m a n t ' s r e q u e s t and 
f i n d t h a t t h e r e q u e s t e d c o r r e c t i o n may be m a t e r i a l t o t h e outcome 
o f o u r r e v i e w . We a r e , however, w i t h o u t j u r i s d i c t i o n t o r u l e upon 
c l a i m a n t ' s m o t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) ; B a i l e y y. SAIF, 296 Or 4 1 , 45 
( 1 9 8 3 ) ; M u f f e t t v. SAIF, 58 Or App 684 ( 1 9 8 2 ) . We, t h e r e f o r e , 
remand t h i s c a s e t o R e f e r e e H o w e l l t o c o n s i d e r and r u l e upon 
c l a i m a n t ' s m o t i o n . The B o a r d r e t a i n s j u r i s d i c t i o n o v e r t h e r e q u e s t 
f o r r e v i e w . The R e f e r e e i s d i r e c t e d t o c o m p l e t e h i s c o n s i d e r a t i o n 
and r u l i n g upon t h e m o t i o n w i t h 30 d a y s . Upon i s s u a n c e o f t h e 
R e f e r e e ' s r u l i n g , t h i s case s h a l l be r e t u r n e d t o t h e B o a r d f o r 
c o m p l e t i o n o f t h e r e v i e w p r o c e s s . 

I T I S SO ORDERED. 

KENNETH R. KASHUBA, C l a i m a n t WCB 8 4 - 0 6 9 1 8 
D o b l i e & M c S w a i n , C l a i m a n t ' s A t t o r n e y s A p r i l 1 6 , 1 9 8 5 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n t o D i s m i s s 

The e m p l o y e r and i t s i n s u r e r have moved t h e B o a r d f o r an o r d e r 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w o f R e f e r e e P f e r d n e r ' s 
o r d e r on t h e g r o u n d t h a t t h e r e q u e s t was n o t t i m e l y s e r v e d upon t h e 
i n s u r e r . The R e f e r e e ' s o r d e r was m a i l e d J a n u a r y 25, 1985. On 
F e b r u a r y 22, 1985 t h e r e q u e s t f o r r e v i e w was d e l i v e r e d t o t h e 
B o a r d . A t t a c h e d t o i t was a c e r t i f i c a t e s t a t i n g t h a t a t r u e c o p y 
o f t h e r e q u e s t had been m a i l e d t o t h e a t t o r n e y o f r e c o r d f o r t h e 
e m p l o y e r and i t s i n s u r e r . No ar g u m e n t i s made t h a t t h e a t t o r n e y 
d i d n o t r e c e i v e t h e r e q u e s t o r t h a t t h e i n s u r e r has i n any way been 
p r e j u d i c e d . The m o t i o n t o d i s m i s s i s d e n i e d . 

I T I S SO ORDERED. 

L a J U A N D. A L L E N , C l a i m a n t WCB 8 2 - 0 2 6 5 2 
R o b e r t H. G r a n t , A t t o r n e y A p r i l 1 8 , 1 9 8 5 
C o w l i n g , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s c a se i s b e f o r e t h e Boar d on remand f r o m t h e C o u r t o f 
A p p e a l s . A l l e n v . F i r e m a n ' s Fund I n s . Co., 71 Or App 40 ( 1 9 8 4 ) . 
The B o a r d has been i n s t r u c t e d t o award t h e deceased c l a i m a n t 
p e r m a n e n t t o t a l d i s a b i l i t y and an a t t o r n e y f e e f o r h a v i n g o b t a i n e d 
i n c r e a s e d c o m p e n s a t i o n and t o c a l c u l a t e a p e n a l t y and a t t o r n e y f e e 
f o r s u s p e n s i o n o f payment o f a 1975 per m a n e n t p a r t i a l d i s a b i l i t y 
a w a r d . 

The mandate does n o t s p e c i f y t h e e f f e c t i v e d a t e o f t h e 
deceased c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y a w a r d , and t h e 
c o u r t ' s w r i t t e n o p i n i o n p r o v i d e s l i t t l e a s s i s t a n c e i n t h a t 
r e g a r d . We, t h e r e f o r e , l o o k t o t h e r e c o r d . 

The s t a n d a r d f o r d e t e r m i n i n g t h e e f f e c t i v e d a t e o f a 
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r e t r o a c t i v e p e r m a n e n t t o t a l d i s a b i l i t y a ward i s " t h e e a r l i e s t d a t e 
t h a t c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y i s p r o v e d t o have 
e x i s t e d . " M o r r i s v. Denny's, 53 Or App 863, 867 ( 1 9 8 1 ) . See a l s o 
W i l k e v. SAIF, 49 Or App 427, 431 ( 1 9 8 0 ) . We f i n d t h a t t h e 
e a r l i e s t d a t e t h a t a l l r e l e v a n t m e d i c a l , s o c i a l and v o c a t i o n a l 
f a c t o r s c o m b i n e d t o p e r m i t t h e l e g a l c o n c l u s i o n t h a t c l a i m a n t was 
p e r m a n e n t l y and t o t a l l y d i s a b l e d was J a n u a r y 29, 1982. On t h a t 
d a t e c l a i m a n t was exa m i n e d by S o u t h e r n Oregon M e d i c a l C o n s u l t a n t s , 
who o p i n e d t h a t i t was d o u b t f u l t h a t c l a i m a n t w o u l d r e t u r n t o work 
due t o t h e c o m b i n a t i o n o f h i s p h y s i c a l and p s y c h o l o g i c a l 
c o n d i t i o n s . We f i n d t h a t t h e r e was no change i n c l a i m a n t ' s m e d i c a l 
o r v o c a t i o n a l s t a t u s b e t w e e n J a n u a r y 29, 1982 and t h e d a t e o f t h e 
h e a r i n g . T h a t J a n u a r y 2 9, 1982 was t h e d a t e c l a i m a n t was d e c l a r e d 
m e d i c a l l y s t a t i o n a r y i s o n l y one e l e m e n t o f o u r d e t e r m i n a t i o n . 
See A l b e r t D. R i c h e y , 36 Van N a t t a 1580, 1583 ( 1 9 8 4 ) . C l a i m a n t i s 
awarded p e r m a n e n t t o t a l d i s a b i l i t y as o f J a n u a r y 29, 1982. 

On t h e i s s u e o f a t t o r n e y f e e s f o r i n c r e a s e d c o m p e n s a t i o n , 
c l a i m a n t ' s a t t o r n e y i s awarded 25% o f t h e i n c r e a s e d c o m p e n s a t i o n 
awarded by t h i s o r d e r , n o t t o exceed $3,000, p a y a b l e o u t o f and 
n o t i n a d d i t i o n t o c l a i m a n t ' s c o m p e n s a t i o n . See ORS 6 5 6 . 3 8 6 ( 2 ) ; 
OAR 438-47-045; M o r r i s v . Denny's, 53 Or App 863, 866; Z o i 
S a r a n t i s , 36 Van N a t t a 1634 ( 1 9 8 4 ) . 

The c o u r t has i n s t r u c t e d us t o award a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e on a c c o u n t o f t h e i n s u r e r ' s f a i l u r e t o pay t h e 
b a l a n c e due on a per m a n e n t p a r t i a l d i s a b i l i t y award g r a n t e d by a 
June 17, 1975 D e t e r m i n a t i o n O r d e r . T h a t b a l a n c e i s $4,687.98 and 
was due and u n p a i d a t t h e t i m e o f t h e h e a r i n g . See EBI Companies 
v. Thomas, 66 Or App 105, 111 ( 1 9 8 3 ) . The d e l a y i n payment was 
a p p r o x i m a t e l y seven y e a r s as o f t h e h e a r i n g ; h o w e v e r , t h e 
s u s p e n s i o n i n payment was p u r s u a n t t o a t h e n - e x i s t i n g s t a n d a r d 
p r a c t i c e i n t h e i n d u s t r y w h i c h was n o t d e c l a r e d t o be u n r e a s o n a b l e 
u n t i l t h e C o u r t o f A p p e a l s d e c i s i o n i n T a y l o r v . SAIF, 40 Or App 
437 ( 1 9 7 9 ) . 

A t t h e h e a r i n g i n t h i s case t h e R e f e r e e awarded a 10% p e n a l t y 
f o r a s i m i l a r s u s p e n s i o n i n p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s 
awarded by a 1977 D e t e r m i n a t i o n O r d e r . T h a t p e n a l t y was a f f i r m e d 
by t h e B o a r d and t h e C o u r t o f A p p e a l s . A l t h o u g h we a r e n o t bound 
by t h a t p e r c e n t a g e under t h e t e r m s o f t h e mandate, we n o t e t h a t 
c l a i m a n t u r g e d t h a t t h e p e n a l t y be a f f i r m e d , and we t a k e i t as a 
benchmark. C l a i m a n t i s awarded a p e n a l t y o f 10% o f t h e u n p a i d 
b e n e f i t s due unde r t h e t e r m s o f t h e 1975 D e t e r m i n a t i o n O r d e r . 
C l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $400 i n a s s o c i a t i o n w i t h 
t h e p e n a l t y , t o be p a i d by t h e i n s u r e r i n a d d i t i o n t o c o m p e n s a t i o n . 

I T I S SO ORDERED. 

The e m p l o y e r has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r O r d e r on 
Review i s s u e d J a n u a r y 25, 1985. The r e q u e s t i s g r a n t e d . On 
r e c o n s i d e r a t i o n t h e B o a r d a d h e r e s t o and h e r e b y r e p u b l i s h e s i t s 
p r e v i o u s o r d e r . 

I T I S SO ORDERED. 

JUAN AL0NZ0, C l a i m a n t 
A l l e n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 1 - 0 9 1 2 3 
A p r i l 1 8 , 1 9 8 5 
O r d e r on R e c o n s i d e r a t i o n 
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THOMAS H. BOWEN, C l a i m a n t ( D e c e a s e d ) WCB 8 1 - 0 8 8 5 9 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 1 8 , 1 9 8 5 
D a v i d H o m e , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by B o a r d Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Leahy's o r d e r w h i c h awarded an a t t o r n e y ' s f e e i n a d d i t i o n t o 
c o m p e n s a t i o n . C l a i m a n t ' s award f o r p e r m a n e n t t o t a l d i s a b i l i t y and 
c l a i m a n t ' s widow's e n t i t l e m e n t t o b e n e f i t s a r e n o t a t i s s u e on 
r e v i e w . The i s s u e on r e v i e w i s w h e t h e r t h e a t t o r n e y ' s f e e s h o u l d 
be p a i d o u t o f c o m p e n s a t i o n o r i n a d d i t i o n t o c o m p e n s a t i o n . 

C l a i m a n t was c o m p e n s a b l y i n j u r e d on September 24, 1969. He 
was g r a n t e d an a w a r d f o r p e r m a n e n t t o t a l d i s a b i l i t y by 
D e t e r m i n a t i o n O r d e r on A p r i l 3, 1975. T h i s award became f i n a l by 
o p e r a t i o n o f l a w w i t h o u t a r e q u e s t f o r h e a r i n g by e i t h e r p a r t y . 

The i n s u r e r s u b m i t t e d a p e r i o d i c r e p o r t on c l a i m a n t p u r s u a n t 
t o ORS 6 5 6 . 3 2 5 ( 3 ) and a D e t e r m i n a t i o n O r d e r awarded 80° f o r 25% 
p e r m a n e n t p a r t i a l d i s a b i l i t y on A u g u s t 24, 1 9 8 1 . See OAR 
4 3 6 - 6 5 - 2 0 0 ( 2 ) . C l a i m a n t r e q u e s t e d a h e a r i n g on t h e e x t e n t o f h i s 
p e r m a n e n t d i s a b i l i t y . The f i r s t h e a r i n g was h e l d on May 1 1 , 
1982. The r e c o r d was h e l d open p e n d i n g r e s o l u t i o n o f a m o t i o n by 
t h e i n s u r e r t o o b t a i n a u t h o r i z a t i o n t o t a k e d e p o s i t i o n s t o 
p e r p e t u a t e t e s t i m o n y o f o u t o f s t a t e w i t n e s s e s . On A u g u s t 13, 
1982 t h e P r e s i d i n g R e f e r e e e n t e r e d an o r d e r d e n y i n g a u t h o r i z a t i o n 
f o r t h e d e p o s i t i o n s . B e f o r e t h e h e a r i n g c o u l d be resumed, 
c l a i m a n t d i e d on F e b r u a r y 14, 1983, o f a b r a i n t u m o r u n r e l a t e d t o 
h i s i n d u s t r i a l i n j u r y . C l a i m a n t ' s widow f i l e d a c l a i m on 
F e b r u a r y 24, 1983, and a d v i s e d by a t t a c h e d l e t t e r t h a t "under t h e 
s t a t u t e she i s now s u b s t i t u t e d f o r [ c l a i m a n t ] i n t h e c u r r e n t 
R e q u e s t f o r H e a r i n g and a u t o m a t i c a l l y w o u l d be e n t i t l e d t o widow's 
b e n e f i t s u n d e r 656.208." The i n s u r e r d e n i e d t h e widow's b e n e f i t s 
c l a i m by l e t t e r o f March 4, 1983, because c l a i m a n t was n o t 
d e c l a r e d p e r m a n e n t l y t o t a l l y d i s a b l e d a t t h e t i m e o f h i s d e a t h . 
On March 14, 1983 c l a i m a n t ' s w i f e ' s r e q u e s t f o r h e a r i n g on t h e 
d e n i a l was r e c e i v e d by t h e B o a r d w i t h a l e t t e r a s k i n g t h a t t h e 
m a t t e r be c o n s o l i d a t e d w i t h c l a i m a n t ' s c l a i m . The P r e s i d i n g 
R e f e r e e h e l d a t e l e p h o n e c o n f e r e n c e w i t h t h e p a r t i e s and on 
March 23 w r o t e t h e f o l l o w i n g l e t t e r u nder t h e c l a i m number us e d 
f o r c l a i m a n t : 

" I t ' s my u n d e r s t a n d i n g [ c l a i m a n t ] has 
p a s s e d away, and t h a t [ c l a i m a n t ' s w i d o w ] 
has made a widow's c l a i m t h a t has been 
d e n i e d . P u r s u a n t t o o u r t e l e p h o n e 
c o n f e r e n c e o f March 2 1 , 1983, [ c l a i m a n t ' s 
w i d o w ] w i l l be i n c l u d e d as a p a r t y t o t h i s 
m a t t e r , and t h e case w i l l be s e t f o r 
h e a r i n g i n r e g u l a r c o u r s e . " 

C l a i m a n t ' s widow amended h e r h e a r i n g r e q u e s t t o i n c l u d e . h e r 
husband's c l a i m number on h e r h e a r i n g r e q u e s t . On March 14, 1984 
t h e i n s u r e r s u b m i t t e d d i v o r c e and p r o p e r t y s e t t l e m e n t documents t o 
show t h a t c l a i m a n t ' s widow was n o t e n t i t l e d t o widow's b e n e f i t s . 

The h e a r i n g resumed on March 29, 1984 and t h e r e c o r d was 
c l o s e d on May 3, 1984. The i s s u e s b e f o r e t h e R e f e r e e were t h e 
e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y and t h e s t a t u s o f 
c l a i m a n t ' s widow. A l t h o u g h c l a i m a n t had r e q u e s t e d t h e h e a r i n g , 
t h e p r o c e d u r a l b u r d e n was on t h e i n s u r e r t o show t h a t t h e r e had 
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been a change i n c i r c u m s t a n c e s s i n c e t h e award f o r p e r m a n e n t t o t a l 
d i s a b i l i t y b e cause i t was a r e d e t e r m i n a t i o n o f e x t e n t o f 
d i s a b i l i t y . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) , B e n t l e y v. S A I F , 
38 Or App 473 ( 1 9 7 9 ) , A l l a n " K y t o l a , 37 Van N a t t a 15 ( 1 9 8 5 ) . 
C l a i m a n t ' s widow was s u b s t i t u t e d f o r h e r husband i n t h e p r o c e e d i n g 
and was a b l e t o t a k e a d v a n t a g e o f t h i s p r o c e d u r a l b u r d e n and 
p r e v a i l on t h e i s s u e o f t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t 
d i s a b i l i t y f o r t h a t r e a s o n a l o n e . By s t a t u t e and a d m i n i s t r a t i v e 
r u l e , when c l a i m a n t r e q u e s t s a h e a r i n g on t h e e x t e n t o f p e r m a n e n t 
d i s a b i l i t y and p r e v a i l s by o b t a i n i n g a d d i t i o n a l c o m p e n s a t i o n , 
c l a i m a n t ' s a t t o r n e y i s a l l o w e d a f e e o u t o f t h e a d d i t i o n a l 
c o m p e n s a t i o n a w a r d e d . C l a i m a n t ' s a t t o r n e y s h o u l d have been 
a l l o w e d 25% o f t h e i n c r e a s e d c o m p e n s a t i o n p a y a b l e t o c l a i m a n t 
s u b j e c t t o a maximum o f $2,000, o u t o f t h e a d d i t i o n a l c o m p e n s a t i o n 
a w a r d e d . ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 438-47-025; c f . ORS 6 5 6 . 3 8 2 ( 2 ) . 

On t h e i s s u e o f t h e m a r i t a l s t a t u s o f c l a i m a n t ' s w i f e a t t h e 
t i m e o f c l a i m a n t ' s d e a t h , c l a i m a n t ' s widow's a t t o r n e y s h o u l d n o t 
have been awarded a f e e . W h i l e t h e i s s u e o f h e r m a r i t a l s t a t u s 
was an e l e m e n t o f h e r c l a i m , and c l a i m a n t ' s widow had t o p r e v a i l 
i n e a ch and e v e r y e l e m e n t o f h e r c l a i m , she does n o t t h e r e b y 
become e n t i t l e d t o an i n s u r e r p a i d f e e f o r each e l e m e n t i n w h i c h 
she p r e v a i l s . An a t t o r n e y ' s f e e award i s f o r p r e v a i l i n g on t h e 
c l a i m , n o t f o r p r e v a i l i n g on an e l e m e n t o f t h e c l a i m . The i n s u r e r 
d i d n o t deny t h a t c l a i m a n t ' s widow was t h e w i f e a t t h e t i m e o f 
d e a t h , a l t h o u g h i t d i d p r e s e n t e v i d e n c e t o c a s t d o u b t on t h a t 
f i n d i n g . T h e r e was no d e n i a l t h a t c l a i m a n t ' s widow was t h e w i f e 
a t t h e t i m e o f d e a t h , t h e i n s u r e r m e r e l y i n s i s t e d t h a t c l a i m a n t ' s 
widow p r o v e h e r c a s e . T h a t i s n o t a d e n i a l whose o v e r t u r n i n g 
e n t i t l e d c l a i m a n t ' s a t t o r n e y t o a f e e . C l a i m a n t ' s widow had t o 
p r o v e h e r s t a t u s as t h e w i f e a t t h e t i m e o f d e a t h r e g a r d l e s s o f 
t h e u n d e r l y i n g c l a i m o f r i g h t . 

C l a i m a n t ' s widow a r g u e s t h a t h e r r i g h t t o c o m p e n s a t i o n i s 
i n d e p e n d e n t o f h e r husband's c l a i m and c i t e s Fossum v. S A I F , 289 
Or 777 ( 1 9 8 0 ) and M i k o l i c h v. S t a t e I n d . Acc. Com., 212 Or 36 
( 1 9 5 7 ) . Fossum was a s u r v i v i n g s p o u s e ' s d e a t h b e n e f i t s c l a i m 
u n d e r ORS 656.807 f o r t h e d e a t h o f a w o r k e r due t o o c c u p a t i o n a l 
d i s e a s e . The c o u r t f o u n d t h a t a s u r v i v i n g spouse has an 
i n d e p e n d e n t r i g h t t o c o m p e n s a t i o n i n t h e c o n t e x t o f d e a t h o f a 
w o r k e r due t o a s b e s t o s - r e l a t e d d i s e a s e . M i k o l i c h was a s u r v i v i n g 
s p o u s e ' s c l a i m f o r b e n e f i t s under ORS 656.208 a f t e r t h e w o r k e r ' s 
d e a t h w h i l e p e r m a n e n t l y t o t a l l y d i s a b l e d b e f o r e a d e t e r m i n a t i o n o f 
any p e r m a n e n t d i s a b i l i t y had been made. The c o u r t h e l d t h a t t h e 
s u r v i v i n g s p ouse had t h e same r i g h t as c l a i m a n t t o o b t a i n an 
a d j u d i c a t i o n o f e x t e n t o f p e r m a n e n t d i s a b i l i t y and t h a t t h e 
s u r v i v i n g s p o u s e ' s r i g h t was i n d e p e n d e n t o f c l a i m a n t ' s . 

We f i n d t h a t c l a i m a n t ' s widow p u r s u e d a r i g h t t o c o m p e n s a t i o n 
u n d e r two c l a i m s o f r i g h t : ( 1 ) by t a k i n g h e r husband's p l a c e i n 
h i s l i t i g a t i o n , and ( 2 ) by m a k i n g h e r own c l a i m f o r b e n e f i t s . She 
d i d p r e v a i l on h e r husband's c l a i m and t h e r e f o r e h e r a t t o r n e y ' s 
f e e award s h o u l d have been made o u t o f t h e a d d i t i o n a l c o m p e n s a t i o n 
awarded by t h e R e f e r e e . She d i d n o t p r e v a i l on h e r i n d e p e n d e n t 
c l a i m f o r b e n e f i t s and t h u s d i d n o t o v e r t u r n t h e i n s u r e r ' s d e n i a l 
and i s t h e r e f o r e n o t e n t i t l e d t o an i n s u r e r p a i d a t t o r n e y ' s f e e on 
t h a t t h e o r y . I f she had a r i g h t t o and d i d p u r s u e h e r own 
i n d e p e n d e n t c l a i m , t h e n t h e b u r d e n w o u l d have been on h e r as t h e 
c l a i m a n t t o p r o v e t h a t h e r husband was p e r m a n e n t l y t o t a l l y 
d i s a b l e d a t t h e t i m e o f d e a t h . M i k o l i c h , s u p r a ; a c c o r d , B r a d l e y 
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v. SAIF, 38 Or App 559, r e v . den. 287 Or 123 ( 1 9 7 9 ) ; cf_. Mayes v . 
B o i s e Cascade C o r p . , 46 Or App 333, r e v , den. 289 Or 373 ( 1 9 8 0 ) ; 
C h a r l i e W. Owen, 36 Van N a t t a 1216 ( 1 9 8 4 ) . 

C l a i m a n t ' s widow a r g u e s t h a t an a t t o r n e y ' s f e e a w a r d i n 
a d d i t i o n t o c o m p e n s a t i o n i s r e q u i r e d by t h e d e c i s i o n i n T e e l v. 
W e y e r h a e u s e r , 294 Or 588 ( 1 9 8 3 ) . I n t h a t c a s e , t h e c o u r t h e l d 
t h a t " t h e p a r t y r e s p o n s i b l e f o r b r i n g i n g t h e i s s u e b e f o r e t h e 
c o u r t . . . i n i t i a t e d t h e a p p e a l w i t h i n t h e m eaning o f 
ORS 6 5 6 . 3 8 2 ( 2 ) . " I n t h i s c a s e , c l a i m a n t b r o u g h t t h e i s s u e o f 
e x t e n t o f p e r m a n e n t d i s a b i l i t y b e f o r e t h e R e f e r e e by r e q u e s t i n g a 
h e a r i n g on a D e t e r m i n a t i o n O r d e r . T h e r e i s no e v i d e n c e t h a t t h e 
i n s u r e r i n i t i a t e d t h e h e a r i n g r e q u e s t o r r a i s e d any i s s u e e x c e p t 
t h e m a r i t a l s t a t u s o f c l a i m a n t ' s w i f e a t t h e t i m e o f c l a i m a n t ' s 
d e a t h . No f e e s h o u l d have been awarded f o r p r e v a i l i n g on t h e 
i s s u e o f c l a i m a n t ' s w i f e ' s m a r i t a l s t a t u s , and t h e f e e a w a r d f o r 
i n c r e a s i n g c l a i m a n t ' s award f r o m 80° f o r 25% u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y t o p e r m a n e n t t o t a l d i s a b i l i t y s h o u l d have been l i m i t e d 
t o 25% o f t h e i n c r e a s e d c o m p e n s a t i o n awarded up t o a maximum o f 
$2,000. 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d May 17, 1984 and June 20, 1984 a r e 
r e v e r s e d i n p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . The 
i n s u r e r ' s d e n i a l o f March 4, 1984 i s a f f i r m e d . C l a i m a n t ' s widow's 
a t t o r n e y i s a l l o w e d 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by 
t h e R e f e r e e ' s o r d e r , n o t t o e x c e e d $2,000, t o be p a i d o u t o f 
c o m p e n s a t i o n and n o t i n a d d i t i o n t o c o m p e n s a t i o n . The r e m a i n d e r 
o f t h e o r d e r s a r e a f f i r m e d . 

MICHAEL R. EWING, C l a i m a n t WCB 8 2 - 0 5 4 4 0 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 1 8 , 1 9 8 5 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by B o a r d Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Seymour's o r d e r w h i c h : 
( 1 ) a warded an a d d i t i o n a l 32° ( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y on 
r e v i e w o f D e t e r m i n a t i o n O r d e r s d a t e d June 14, 1982 and March 19, 
1984, w h i c h awarded 32° ( 1 0 % ) and 48° ( 1 5 % ) u n s c h e d u l e d d i s a b i l i t y 
r e s p e c t i v e l y , t h e r e b y g r a n t i n g a t o t a l u n s c h e d u l e d award o f 112° 
( 3 5 % ) f o r i n j u r y t o c l a i m a n t ' s l o w b a c k ; ( 2 ) awarded 30° s c h e d u l e d 
d i s a b i l i t y f o r 20% l o s s o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m ; 
and ( 3 ) d e c l i n e d t o award any t e m p o r a r y d i s a b i l i t y i n a d d i t i o n t o 
t h a t a warded by t h e a b o v e - m e n t i o n e d D e t e r m i n a t i o n O r d e r s . 

C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o a d d i t i o n a l p e r m a n e n t 
p a r t i a l d i s a b i l i t y , s c h e d u l e d and u n s c h e d u l e d , as w e l l as 
a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y . 

C l a i m a n t a p p e a r s t o advance a p r e m a t u r e c l o s u r e t h e o r y i n 
s u p p o r t o f h i s t i m e l o s s c l a i m v i s - a - v i s t h e June 14, 1982 
D e t e r m i n a t i o n O r d e r . The i n s u r e r o b j e c t s , a s s e r t i n g t h a t c l a i m a n t 
d i d n o t a r g u e p r e m a t u r e c l o s u r e b e f o r e t h e R e f e r e e . See EBI 
Companies v . Thomas, 66 Or App 105 ( 1 9 8 3 ) ; M a v i s v. S A I F , 45 Or 
App 1059 ( 1 9 8 0 ) ; R i c h a r d P i c k , 34 Van N a t t a 957 ( 1 9 8 2 ) . Even i f 
we were t o c o n s i d e r t h e t i m e l o s s q u e s t i o n as a p r e m a t u r e c l o s u r e 
i s s u e — w h e t h e r c l a i m a n t ' s c o n d i t i o n was o t h e r t h a n m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e — we w o u l d h o l d t h a t 
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c l a i m a n t has f a i l e d t o e s t a b l i s h h i s b u r d e n o f p r o o f i n t h i s 
r e g a r d . As t o t h e r e l a t e d q u e s t i o n o f c l a i m a n t ' s e n t i t l e m e n t t o 
a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y beyond t h e t e r m i n a t i o n d a t e 
e s t a b l i s h e d by t h e D e t e r m i n a t i o n O r d e r , we a f f i r m and a d o p t t h e 
r e l e v a n t p o r t i o n s o f t h e R e f e r e e ' s o r d e r . 

W i t h r e g a r d t o t h e r e m a i n i n g i s s u e s o f a d d i t i o n a l t e m p o r a r y 
t o t a l d i s b i l i t y i n c o n n e c t i o n w i t h t h e March 19, 1984 
D e t e r m i n a t i o n O r d e r , s c h e d u l e d and u n s c h e d u l e d d i s a b i l i t y , we 
a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 24, 1984 i s a f f i r m e d . 

S T E P H A N I E A. G R I M S L E Y - B R U N I , C l a i m a n t WCB 8 3 - 0 3 8 8 0 
E v o h l F . M a l a g o n , C l a i m a n t A p r i l 1 8 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by B o a r d Members F e r r i s and L e w i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n 
o f a p r o p o s e d l a m i n e c t o m y and d i s k e c t o m y under ORS 656.245. 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f the- a t t o r n e y f e e a w a r d . The 
i s s u e s on r e v i e w a r e t h e c o m p e n s a b i l i t y o f p r o p o s e d s u r g e r y and 
t h e amount o f t h e a t t o r n e y ' s f e e . 

C l a i m a n t c o m p e n s a b l y i n j u r e d h e r back on September 14, 1 9 8 1 . 
She e n t e r e d i n t o a d i s p u t e d c l a i m s t i p u l a t i o n , s i g n e d by R e f e r e e 
F o s t e r on June 7, 1982, and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n 
O r d e r o f J u l y 7, 1982, w i t h no award o f p e r m a n e n t d i s a b i l i t y . She 
c o n t i n u e d t o o b t a i n t r e a t m e n t and e v a l u a t i o n s u n d e r ORS 656.245 
and e n t e r e d i n t o a n o t h e r d i s p u t e d c l a i m s e t t l e m e n t f o r payment o f 
t h o s e b i l l s w h i c h was s i g n e d by R e f e r e e M c C u l l o u g h on J a n u a r y 19, 
1983. By t h i s t i m e , c l a i m a n t had been e x a m i n e d by a t l e a s t t e n 
d o c t o r s , i n c l u d i n g r a d i o l o g i s t s , who had a l l a g r e e d t h a t 
c l a i m a n t ' s back p r o b l e m was m u s c u l a r n o t n e u r o l o g i c a l . D r s . 
M u n d a l l and S e r b u s p e c i f i c a l l y opposed m y e l o g r a p h y as 
c o n t r a - i n d i c a t e d by c l a i m a n t ' s s y m p t o m a t o l o g y and f u n c t i o n a l 
o v e r l a y . A CT s c a n was p e r f o r m e d on December 16, 1981 and t h e 
r a d i o l o g i s t ' s r e p o r t , i n i t s e n t i r e t y , s t a t e d : 

" T r a n s v e r s e images f r o m L3 t h r o u g h S I w i t h 
a d d i t i o n a l images o f t h e L4-5 and L5-S1 
d i s c l e v e l show 1+ t o 2+ p o s t e r i o r m i d l i n e 
b u l g i n g o f t h e l u m b o s a c r a l d i s c w i t h o u t 
s i g n i f i c a n t i m p i n g e m e n t on t h e t h e c a l sac 
o r a d j a c e n t n e r v e r o o t s . A l t h o u g h a s m a l l 
h e r n i a t i o n m i g h t p r o d u c e t h i s a p p e a r a n c e , I 
c a n ' t see any o b j e c t i v e e v i d e n c e t h a t t h i s 
i s a c l i n i c a l l y s i g n i f i c a n t l e s i o n . The 
r e s t o f t h e s t u d y l o o k s q u i t e n o r m a l . 
"IMPRESSION: M i l d m i d l i n e b u l g e o f t h e 
l u m b o s a c r a l d i s c o f e q u i v o c a l c l i n i c a l 
s i g n i f i c a n c e . " 

We a d o p t t h e f o l l o w i n g f i n d i n g s o f t h e R e f e r e e : 

"On December 2 1 , 1982 Dr. Matz r e f e r r e d 
c l a i m a n t t o Dr. D o n a l d T. S m i t h , a 
n e u r o l o g i c a l s u r g e o n , f o r e v a l u a t i o n 
i n c l u d i n g a myelogram r e q u e s t e d by SAIF. 
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"Dr. S m i t h f i r s t e x a m i n e d c l a i m a n t on 
J a n u a r y 23, 1983. He i n t e r p r e t e d t h e CT 
s c a n o f December 16, 1981 as s h o w i n g a v e r y 
d i s t i n c t i v e c e n t r a l d i s c p r o t r u s i o n a t t h e 
L5-S1 l e v e l . He recommended a m y e l o g r a m , 
and p e r h a p s a d i s c o g r a m , because he b e l i e v e d 
t h e c o r r e c t d i a g n o s i s was p r o b a b l e c e n t r a l 
d i s c p r o t r u s i o n a s s o c i a t e d w i t h t h e work 
i n j u r y o f September 14, 1 9 8 1 . C l a i m a n t was 
h o s p i t a l i z e d by Dr. S m i t h f o r a m y e l o g r a m 
on F e b u r a r y 8, 1983. M y e l o g r a p h y 
d e m o n s t r a t e d i n a d e q u a t e f i l l i n g o f t h e S i 
and S2 r o o t s on t h e l e f t as compared t o t h e 
r i g h t , w h i c h was c o n s i s t e n t w i t h t h e 
c l a i m a n t ' s p a i n p r o b l e m and t h e f a c t t h a t 
she m i g h t have a c e n t r a l t y p e d i s c a l 
p r o t r u s i o n . The r a d i o l o g i s t c o n c l u d e d t h a t 
t h e m y e l o g r a m showed changes c o m p a t i b l e 
w i t h a l a t e r a l h e r n i a t e d n u c l e u s p u l p o s u s 
a t L5-S1 on t h e l e f t . On F e b r u a r y 9, 1983, 
Dr. S m i t h d i d a d i s k o g r a m w h i c h showed a 
p o s t e r i o r e x t r a v a s a t i o n p a t t e r n c o n s i s t e n t 
w i t h a c e n t r a l t y p e d i s k a l 
p r o t r u s i o n / h e r n i a t i o n . Dr. S m i t h f e l t t h i s 
was a v e r y p o s i t i v e d i s k o g r a m , w i t h 
r e d u p l i c a t e d p a i n e l a b o r a t i o n as w e l l as 
t h e e x t r a v a s a t i o n o f t h e c o n t r a s t medium i n 
a c e n t r a l manner. The r a d i o l o g i s t 
c o n c l u d e d t h a t t h e r e was a p o s t e r i o r e s cape 
o f t h e c o n t r a s t c o m p a t i b l e w i t h an a b n o r m a l 
d i s c . I n t h e d i s c h a r g e summary Dr. S m i t h 
s t a t e d a t one p o i n t t h a t t h e m yelogram was 
c o n s i d e r e d t o be p r o b a b l y a n e g a t i v e s t u d y , 
a l t h o u g h t h e r e was c o n s i d e r a b l e space 
b e t w e e n t h e p o s t e r i o r a s p e c t o f t h e 
v e r t e b r a l b o d i e s and t h e c a u d a l s a c . He 
n o t e d t h a t t h e d i s k o g r a m showed p o s t e r i o r 
e x t r a v a s a t i o n o f t h e c o n t r a s t m a t e r i a l . 
The f i n a l d i a g n o s i s on d i s c h a r g e was l u m b a r 
h e r n i a t e d d i s c a t L5-S1. 

"On F e b r u a r y 2 1 , 1983 c l a i m a n t was 
h o s p i t a l i z e d by Dr. Matz a f t e r she s l i p p e d 
and e x a c e r b a t e d h e r b a c k . H i s a s s e s s m e n t 
was documented h e r n i a t e d d i s c a t t h e L5-S1 
l e v e l , now i n c r e a s i n g l y s y m p t o m a t i c . " 

Dr. S m i t h s c h e d u l e d c l a i m a n t f o r L5-S1 l a m i n e c t o m y and 
d i s k e c t o m y . SAIF i n v o k e d t h e p r o v i s i o n s o f OAR 436-69-501 and 
r e q u e s t e d an i n d e p e n d e n t m e d i c a l e v a l u a t i o n by Dr. Rosenbaum. Dr. 
Rosenbaum r e v i e w e d t h e m e d i c a l r e c o r d s , e x amined c l a i m a n t and 
recommended a g a i n s t s u r g e r y . SAIF a s k e d Dr. S m i t h t o a r r a n g e w i t h 
Dr. Rosenbaum f o r a t h i r d o p i n i o n . Dr. S m i t h s u g g e s t e d f i v e 
d o c t o r s , one o f whom was Dr. Mason. Dr. Mason r e v i e w e d t h e 
m e d i c a l r e c o r d s , e x a m i n e d c l a i m a n t , and recommended a g a i n s t 
s u r g e r y . Dr. S m i t h d i s a g r e e d w i t h b o t h r e c o m m e n d a t i o n s and a g a i n 
r e q u e s t e d a u t h o r i z a t i o n f o r s u r g e r y . Dr. Rosenbaum r e v i e w e d Dr. 
Mason's r e p o r t and c o n c u r r e d w i t h h i s r e c o m m e n d a t i o n a g a i n s t 
s u r g e r y . SAIF a p p a r e n t l y d e n i e d a u t h o r i z a t i o n f o r t h e s u r g e r y . 
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C l a i m a n t t h e n r e q u e s t e d a h e a r i n g . C l a i m a n t was t h e o n l y 
w i t n e s s a t t h e h e a r i n g . Her t e s t i m o n y was c o n s i s t e n t w i t h t h e 
s t a t e m e n t s i n t h e d o c u m e n t a r y r e c o r d . T h e r e i s no l a t e r e v i d e n c e 
i n t h e f i l e . T h e r e has been no m o t i o n t o remand t o t h e H e a r i n g s 
D i v i s i o n f o r s u b m i s s i o n o f n e w l y d e v e l o p e d e v i d e n c e . C l a i m a n t ' s 
m o t i o n t o i n c l u d e a d d i t i o n a l e v i d e n c e i n t h e r e c o r d on r e v i e w was 
d e n i e d by B o a r d o r d e r on O c t o b e r 1 1 , 1984, u n d e r ORS 6 5 6 . 2 9 5 ( 5 ) . 

Under ORS 656.245, t h e i n s u r e r i s r e q u i r e d t o p r o v i d e 
" m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g f r o m t h e i n j u r y f o r 
s u c h p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f r e c o v e r y 
r e q u i r e s . . . . " M e d i c a l s e r v i c e s must be r e a s o n a b l e and 
n e c e s s a r y , and t h e n e c e s s i t y must r e s u l t f r o m t h e c o m p e n s a b l e 
i n j u r y . P o o l e v. S A I F , 69 Or App 503 ( 1 9 8 4 ) ; McGarry v. SAIF, 24 
Or App 883 ( 1 9 7 6 ) ; see Bowser v. Evans P r o d u c t Company, 270 Or 841 
( 1 9 7 4 ) ; W a i t v. Montgomery Ward, 10 Or App 333 ( 1 9 7 2 ) . C l a i m a n t 
i s f r e e t o choose t o go ahead i n t h e f a c e o f o v e r w h e l m i n g o p i n i o n 
t h a t t h e p r o p o s e d c o u r s e o f t r e a t m e n t i s n o t n e c e s s a r y , b u t t h e 
i n s u r e r i s n o t l i a b l e f o r payment f o r m e d i c a l l y u n n e c e s s a r y 
s e r v i c e s . McGarry v. SAIF, s u p r a . The R e f e r e e h e l d t h a t t h e 
w o r k e r ' s r i g h t o f f r e e c h o i c e i n t r e a t i n g p h y s i c i a n " i n c l u d e s t h e 
r i g h t t o t h e t r e a t m e n t p r e s c r i b e d by t h a t d o c t o r e x c e p t i n t h e 
most u n u s u a l c i r c u m s t a n c e s . " 

We p r e v i o u s l y d i s c u s s e d t h e i s s u e o f t h e n e c e s s i t y o f 
p r o p o s e d back s u r g e r y i n James L. S a l e e n , 35 Van N a t t a 621 ( 1 9 8 3 ) . 
T h e r e i s a s t r i k i n g s i m i l a r i t y i n t h e f a c t s and t h e l e g a l i s s u e : 

"The d e t e r m i n a t i o n o f t h i s i s s u e t u r n s on 
w h e t h e r s u r g e r y i n r e l a t i o n t o c l a i m a n t ' s 
p r o t r u d i n g d i s c a t L4-5 w i l l d e c r e a s e h i s 
h e a d a c h e s , neck p a i n and l o w back p a i n . 
C l a i m a n t ' s p r e s e n t t r e a t i n g p h y s i c i a n 
b e l i e v e s i t m i g h t , b u t numerous o t h e r 
p h y s i c i a n s who have examined o r t r e a t e d 
c l a i m a n t b e l i e v e t h a t t h e p r o p o s e d s u r g e r y 
w i l l do n o t h i n g f o r c l a i m a n t . " 

I n d e n y i n g c o m p e n s a b i l i t y o f t h e p r o p o s e d s u r g e r y , t h e B o a r d 
c o n c l u d e d : 

" W h i l e we g e n e r a l l y d e f e r t o t h e t r e a t i n g 
p h y s i c i a n where t h e i s s u e i s t h e p r o p r i e t y 
o f a p r o p o s e d c o u r s e o f t r e a t m e n t , . . . . 
t h e m e d i c a l e v i d e n c e i n t h i s case g r e a t l y 
p r e p o n d e r a t e s i n f a v o r o f a c o n c l u s i o n t h a t 
c l a i m a n t ' s r e s i d u a l d i s c o m f o r t f r o m t h e 
i n j u r y w i l l n o t be r e d u c e d by t h e p r o p o s e d 
s u r g e r y . " ( C i t a t i o n o m i t t e d . ) 

We d e c l i n e t o oppose t h e o v e r w h e l m i n g w e i g h t o f m e d i c a l 
o p i n i o n on t h i s r e c o r d . T h e r e f o r e , t h a t p o r t i o n o f t h e May 30, 
1984 o r d e r o f t h e R e f e r e e t h a t o r d e r e d t h e SAIF C o r p o r a t i o n t o 
p r o v i d e t h e back s u r g e r y p r e s c r i b e d by Dr. S m i t h i s r e v e r s e d . 

Because we r e v e r s e t h e f i n d i n g o f c o m p e n s a b i l i t y o f t h e 
p r o p o s e d s u r g e r y , and r e i n s t a t e t h e i n s u r e r ' s d e n i a l , t h e r e i s no 
e n t i t l e m e n t t o an a t t o r n e y ' s f e e , and t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r i s a l s o r e v e r s e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1984, i s r e v e r s e d and t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c o m p e n s a b i l i t y o f t h e p r o p o s e d 
s u r g e r y i s r e i n s t a t e d . 

DENNIS L . HANKINS, C l a i m a n t WCB 8 3 - 1 0 4 0 1 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y A p r i l 1 8 , 1 9 8 5 
S c h w e n n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by B o a r d Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l o w back 
i n j u r y . On r e v i e w , t h e i n s u r e r c o n t e n d s t h e c l a i m i s n o t 
c o m p e n s a b l e . We a g r e e and r e v e r s e . 

C l a i m a n t was 38 y e a r s o f age a t t h e t i m e o f h e a r i n g . I n May 
1983 he s u s t a i n e d a compensable i n j u r y when he s l i p p e d , t w i s t i n g 
h i s b a c k . C l a i m a n t s o u g h t i m m e d i a t e t r e a t m e n t f r o m Dr. B a c h h u b e r , 
o r t h o p e d i s t , who d i a g n o s e d l u m b a r s t r a i n . Dr. Bachhuber n o t e d 
l e f t l u m b a r p a i n and S i t e n d e r n e s s , as w e l l as q u e s t i o n a b l e r i g h t 
c a l f m u s c l e t e n d e r n e s s and q u e s t i o n a b l e l e f t h y p e s t h e s i a . X - r a y s 
were n o r m a l . 

For t h e f o l l o w i n g two months c l a i m a n t r e c e i v e d c o n s e r v a t i v e 
t r e a t m e n t f r o m Dr. Bachhuber on a p p r o x i m a t e l y f i v e o c c a s i o n s . The 
d o c t o r ' s c h a r t n o t e s i n d i c a t e t h a t c l a i m a n t c o m p l a i n e d t h a t h i s 
l e g s f e l t weak and numb. One c h a r t n o t e s t a t e s t h a t c l a i m a n t had 
some l e f t l e g c o m p l a i n t s , b u t no m a j o r c o m p l a i n t s . The c l a i m was 
c l o s e d by N o t i c e o f C l o s u r e w i t h a p p r o x i m a t e l y two weeks o f t i m e 
l o s s and no p e r m a n e n t i m p a i r m e n t . 

C l a i m a n t had s u f f e r e d a p r e v i o u s l o w back i n j u r y i n December 
1977. Dr. K a i , o s t e o p a t h , had d i a g n o s e d l u m b a r and l u m b o s a c r a l 
s t r a i n and a d m i n i s t e r e d c o n s e r v a t i v e t r e a t m e n t on an i n t e r m i t t e n t 
b a s i s f r o m December 1977 t h r o u g h A p r i l 1980. I n F e b r u a r y 1978 and 
A u g u s t 1978 c h a r t n o t e s , c l a i m a n t c o m p l a i n e d o f l e f t l u m b a r 
spasms. I n a March 1979 c h a r t n o t e c l a i m a n t ' s r i g h t l e g f e l t 
" t i n g l i n g l i k e i t i s a s l e e p . " An A p r i l 1980 c h a r t n o t e s t a t e s as 
f o l l o w s : "I'm a b o u t 100% b e t t e r s t i l l have t o use c r u t c h e s c ause 
I can be g o i n g on and s u d d e n l y my l e g s j u s t go o u t f r o m u n d e r 
me." From A p r i l 1980 u n t i l c l a i m a n t ' s May 1983 i n j u r y c l a i m a n t 
s o u g h t no m e d i c a l t r e a t m e n t f o r h i s l o w b a c k . 

I n June 1983 c l a i m a n t r e t u r n e d t o h i s p r e - i n j u r y employment 
as a v i n y l a p p l i c a t o r f o r a m a n u f a c t u r i n g company. He was l a i d 
o f f i n J u l y 1983. C l a i m a n t , h i s w i f e , h i s f a t h e r - i n - l a w and h i s 
n e i g h b o r t e s t i f i e d t h a t d u r i n g t h i s t i m e c l a i m a n t e x h i b i t e d r i g h t 
l e g symptoms. C l a i m a n t c h a r a c t e r i z e d h i s symptoms as weakness and 
numbness. He d r a g g e d t h e l e g and had t o l i f t i t w i t h h i s hands i n 
o r d e r t o c l i m b s t a i r s . These symptoms caused c l a i m a n t ' s r e l a t i v e s 
t o a t t e m p t t o d i s s u a d e h i m f r o m d r i v i n g t o A l a s k a i n s e a r c h o f 
e m p l o y m e n t . However, i n A u g u s t 1983 c l a i m a n t t r a v e l e d t o A l a s k a , 
r i d i n g i n a c a r d r i v e n by h i s nephew. 

I n A l a s k a c l a i m a n t w o r k e d f o r a p p r o x i m a t e l y f i v e weeks. The 
f i r s t t h r e e weeks he was a s s i g n e d work as a f r a m e r . I n i t i a l l y t h e 
w ork was r e l a t i v e l y l i g h t . A f t e r w o r k i n g " p r o b a b l y f o u r d a y s , " 
c l a i m a n t e x p e r i e n c e d a " t h r o b b i n g c h a r l i e - h o r s e t y p e f e e l i n g " i n 
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h i s m i d - b a c k . The p a i n g r a d u a l l y s p r e a d i n t o h i s r i g h t l e g . 
However, c l a i m a n t c o n t i n u e d t o work u n t i l h i s l i f t i n g r e q u i r e m e n t s 
i n c r e a s e d h i s p a i n t o t h e p o i n t he was u n a b l e t o p e r f o r m h i s 
d u t i e s as a f r a m e r . For t h e f i n a l two weeks c l a i m a n t p e r f o r m e d 
l i g h t e r work as a f i n i s h c a r p e n t e r . H i s r i g h t l e g p a i n c o n t i n u e d , 
p r o m p t i n g h i s r e t u r n t o Oregon i n m i d - O c t o b e r 1983. C l a i m a n t 
t e s t i f i e d t h a t w h i l e i n A l a s k a he d i d n o t e x p e r i e n c e any i n c i d e n t , 
e p i s o d e o r a c c i d e n t w h i c h p r e c i p i t a t e d t h e s e i n c r e a s e d p a i n 
c o m p l a i n t s . 

C l a i m a n t r e t u r n e d t o Dr. B a c h h u b e r , who n o t e d t h a t c l a i m a n t ' s 
r i g h t l e g p a i n began w h i l e c l a i m a n t was w o r k i n g i n A l a s k a . Dr. 
Bachhuber f u r t h e r n o t e d t h a t , " S i n c e p a t i e n t i n i t i a l l y w ent t o VA 
h o s p i t a l i t w o u l d seem t h a t he d i d n o t t h i n k t h i s was r e l a t e d t o 
h i s p r i o r i n d u s t r i a l i n j u r y a t t h e t i m e . " A CT sc a n r e v e a l e d a 
d i s c p r o t r u s i o n a t L5 - S 1 , c e n t r a l l y and t o t h e r i g h t , and a 
c e n t r a l d i s c b u l g e a t L4-5. 

I n November 1983 c l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. S m i t h , 
n e u r o s u r g e o n , who p e r f o r m e d a d i s c e c t o m y . Dr. S m i t h t e s t i f i e d v i a 
d e p o s i t i o n t h a t c l a i m a n t ' s October-November 1983 c o n d i t i o n was 
r e l a t e d t o h i s May 1983 i n j u r y . From Dr. B a c h h u b e r ' s r e c o r d s , Dr. 
S m i t h c o n c l u d e d t h a t c l a i m a n t d i d e x p e r i e n c e r i g h t - s i d e d 
c o m p l a i n t s a t t h e t i m e o f t h e May 1983 i n j u r y . M o r e o v e r , Dr. 
S m i t h f e l t t h a t i t was n o t n e c e s s a r i l y s i g n i f i c a n t t h a t c l a i m a n t 
had no r i g h t s i d e c o m p l a i n t s i n i t i a l l y . The c h r o n o l o g y o f 
c l a i m a n t ' s symptoms s u g g e s t e d t o Dr. S m i t h t h a t c l a i m a n t was 
i n i t i a l l y e x p e r i e n c i n g l e f t - s i d e symptoms w h i c h were i n d i c a t i v e o f 
t h e l u m b a r s t r a i n - s p r a i n p a t t e r n a n d , as t h o s e symptoms s u b s i d e d , 
c l a i m a n t ' s r i g h t s i d e symptoms i n c r e a s e d , i n d i c a t i n g t h e 
p r o g r e s s i o n o f t h e n e r v e r o o t p r o b l e m caused by t h e c e n t r a l d i s c 
p r o t r u s i o n . Dr. S m i t h c onceded t h a t a c e n t r a l d i s c p r o b l e m i s 
l e s s common, b u t he p r o f e s s e d t h a t a s h i f t i n symptoms was a 
" f a i r l y f r e q u e n t s i t u a t i o n , " p a r t i c u l a r l y i n c e n t r a l d i s c 
h e r n i a t i o n s . Based on t h e m e d i c a l h i s t o r y p r e c e d i n g c l a i m a n t ' s 
May 1983 i n j u r y , i t was Dr. S m i t h ' s o p i n i o n t h a t c l a i m a n t " v e r y 
w e l l w o u l d have ended up . . . w i t h some back d i s e a s e and d i s c a l 
d i s e a s e . " However, t h e d o c t o r c o n c l u d e d t h a t t h e May 1983 i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g f a c t o r i n c a u s i n g c l a i m a n t ' s h e r n i a t e d 
d i s c . 

Dr. Bachhuber i s s u e d a r e p o r t and t e s t i f i e d v i a d e p o s i t i o n . 
I n Dr. B a c h h u b e r ' s o p i n i o n c l a i m a n t ' s r i g h t l o w e r l u m b a r c o n d i t i o n 
was n o t r e l a t e d t o c l a i m a n t ' s May 1983 i n j u r y . The p r i m a r y b a s i s 
f o r t h e d o c t o r ' s o p i n i o n r e s t e d on t h e change o f c l a i m a n t ' s 
symptoms. A t t h e t i m e o f t h e May 1983 i n j u r y c l a i m a n t ' s symptoms 
were on t h e l e f t , b u t w h i l e c l a i m a n t was i n A l a s k a , t h e symptoms 
became r i g h t - s i d e d . Dr. Bachhuber conceded t h a t , on an i n f r e q u e n t 
b a s i s , he had seen i n d i s c h e r n i a t i o n c a s e s a change o f symptoms 
f r o m one s i d e t o t h e o t h e r . However, t h e d o c t o r c o n c l u d e d t h a t 
c l a i m a n t ' s i n i t i a l l e f t s i d e c o m p l a i n t s c o u l d n o t have been c a u s e d 
by t h e l a r g e , c e n t r a l d i s c h e r n i a t i o n due t o t h e anatomy i n t h e 
L5-S1 a r e a . I f t h e h e r n i a t i o n had caused l e f t s i d e symptoms i n 
May 1983 o t h e r p h y s i o l o g i c a l symptoms w o u l d a l s o have been 
e x p e c t e d . These o t h e r symptoms had n o t a p p e a r e d . 

C l a i m a n t t e s t i f i e d t h a t he has e x p e r i e n c e d l o w e r back p a i n 
s i n c e t h e May 1983 i n j u r y . He s t i l l has numbness i n t h e r i g h t 
l e g , a l l t h e way t o t h e f o o t . H i s l e f t l e g i s g e t t i n g b e t t e r . 
C l a i m a n t ' s symptoms f r o m h i s 1977 i n j u r y were d i f f e r e n t i n t h a t 
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t h e y were l o c a t e d i n h i s m i d - b a c k a r e a . C l a i m a n t and h i s w i f e 
t e s t i f i e d t h a t he n e v e r e x p e r i e n c e d r a d i a t i o n , p a i n n o r numbness 
i n h i s l e g s f o l l o w i n g t h e 1977 i n j u r y . C l a i m a n t c o n t e n d e d t h a t 
h i s use o f c r u t c h e s i n 1980 was n o t p r e s c r i b e d t r e a t m e n t f o r h i s 
back o r l e g p r o b l e m . C l a i m a n t r e c a l l e d t h a t Dr. Bachhuber gave 
h i m a p a i n s h o t o v e r t h e r i g h t h i p d u r i n g c l a i m a n t ' s i n i t i a l 
e x a m i n a t i o n i n May 1983. Dr. Bachhuber d i s a g r e e d , t e s t i f y i n g t h a t 
he r e c a l l e d a d m i n i s t e r i n g t h e i n j e c t i o n on t h e l e f t - s i d e , b e l o w 
t h e b e l t l i n e a t t h e s a c r o i l i a c j o i n t . 

H a v i n g "no r e a s o n w h a t s o e v e r t o q u e s t i o n h i s c r e d i b i l i t y , " 
t h e R e f e r e e c o n c l u d e d c l a i m a n t was a c r e d i b l e w i t n e s s . The 
R e f e r e e f u r t h e r n o t e d t h a t Dr. S m i t h had s t a t e d t h a t c l a i m a n t was 
a v e r y s t r a i g h t f o r w a r d h i s t o r i a n . C o n c l u d i n g t h a t Dr. S m i t h ' s 
o p i n i o n was more p e r s u a s i v e t h a n Dr. B a c h h u b e r ' s , t h e R e f e r e e 
f o u n d t h e a g g r a v a t i o n c l a i m c o m p e n s a b l e . 

A f t e r t h e l a s t award o r a r r a n g e m e n t o f c o m p e n s a t i o n , an 
i n j u r e d w o r k e r i s e n t i t l e d t o a d d i t i o n a l c o m p e n s a t i o n , i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r w o r s e n e d c o n d i t i o n s r e s u l t i n g f r o m t h e 
o r i g i n a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) . I n o r d e r t o s u s t a i n h i s b u r d e n 
o f p r o o f , c l a i m a n t must e s t a b l i s h by a p r e p o n d e r a n c e o f e v i d e n c e 
t h a t h i s c o n d i t i o n i s w o rse and t h a t t h e w o r s e n i n g i s c a u s a l l y 
r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . Van Horn v. J e r r y J e r z e l , 
I n c . , 66 Or App 457 ( 1 9 8 4 ) . 

We a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s h e r n i a t e d d i s c c o n d i t i o n 
was r e l a t e d t o h i s c ompensable l o w back i n j u r y . C o n s e q u e n t l y , we 
f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f 
h i s a g g r a v a t i o n c l a i m . 

C o n t r a r y t o t h e R e f e r e e ' s c o n c l u s i o n , we do n o t f i n d Dr. 
S m i t h ' s e x p l a n a t i o n t o be more p e r s u a s i v e t h a n t h a t o f Dr. 
B a c h h u b e r ' s . B o t h o p i n i o n s p r o v i d e e q u a l l y c o g e n t , r e a s o n a b l e and 
p l a u s i b l e e x p l a n a t i o n s f o r t h e r e l a t i o n s h i p b e t w e e n t h e c o m p e n s a b l e 
i n j u r y and t h e h e r n i a t e d d i s c . W i t h t h e o p i n i o n s on t h i s c o m p l e x 
m e d i c a l i s s u e i n e q u i p o i s e , i t f o l l o w s t h a t c l a i m a n t has f a i l e d t o 
meet h i s b u r d e n o f p r o o f . See Eugene R., J o n e s , 36 Van N a t t a 1517 
( 1 9 8 4 ) . M o r e o v e r , we t e n d t o a c c o r d s l i g h t l y g r e a t e r w e i g h t t o 
t h e o p i n i o n o f Dr. B a c h h u b e r , t h e p h y s i c i a n who had o b s e r v e d 
c l a i m a n t a t b o t h p e r t i n e n t d a t e s , May 1983 and O c t o b e r 1983. See 
Faye L. B a l l w e b e r , 36 Van N a t t a 303, 304 ( 1 9 8 4 ) . When c l a i m a n t ' s 
p r i o r back and l e g c o m p l a i n t s a r e a l s o c o n s i d e r e d , a l o n g w i t h t h e 
p h y s i c a l d u t i e s o f h i s i n t e r v e n i n g employment i n A l a s k a , t h e l a y 
e v i d e n c e , p a r t i c u l a r l y c l a i m a n t ' s c r e d i b l e t e s t i m o n y , i s 
i n s u f f i c i e n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c l a i m f o r 
a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 18, 1984 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l d a t e d November 9, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 
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SANDRA J . HUBBARD, C l a i m a n t WCB 8 2 - 0 4 5 2 4 & 8 2 - 0 1 6 8 1 
C u m m i n s , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 1 8 , 1 9 8 5 
A l i c e B a r t e l t , D e f e n s e A t t o r n e y O r d e r on Remand 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

T h i s c ase i s b e f o r e t h e B o a r d on remand f r o m t h e Supreme 
C o u r t . Hubbard v . I m p e r i a l F a b r i c s , 298 Or 552 ( 1 9 8 5 ) ( P e r 
C u r i a m ) . The B o a r d has been i n s t r u c t e d t o r e c o n s i d e r t h e case i n 
l i g h t o f Bono v. SAIF, 298 Or 405 ( 1 9 8 4 ) . The C o u r t o f A p p e a l s 
had r e v e r s e d t h e B o a r d i n p a r t and remanded f o r an award o f 
i n t e r i m c o m p e n s a t i o n , p e n a l t y and a t t o r n e y f e e s u n d e r i t s Bono 
c a s e . 

I n Bono v. SAIF, s u p r a , t h e Supreme C o u r t h e l d t h a t an 
i n j u r e d w o r k e r i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y as 
i n t e r i m c o m p e n s a t i o n i f t h e w o r k e r " l e f t work as t h a t p h r a s e i s 
used i n ORS 6 5 6 . 2 1 0 ( 3 ) . " 298 Or a t 410. We l o o k t o t h e r e c o r d t o 
d e t e r m i n e w h e t h e r c l a i m a n t l o s t t i m e f r o m work due t o h e r a l l e g e d 
i n j u r y . 

C l a i m a n t t e s t i f i e d , " I t h i n k I m i s s e d a r o u n d f i v e d a y s . " The 
C o u r t o f A p p e a l s n o t e d a f t e r i t s r e v i e w o f t h e r e c o r d , " A l t h o u g h 
t h e e v i d e n c e i s i n c o n c l u s i v e , i t a p p e a r s t h a t c l a i m a n t may have 
m i s s e d f i v e days o f w o r k , b u t n o t c o n s e c u t i v e l y , b e t w e e n 
December 7, 1 9 8 1 , and J a n u a r y 15, 1982, when she was t e r m i n a t e d . " 
Hubbard v. I m p e r i a l F a b r i c s , 69 Or App 687, 691 n.3 ( 1 9 8 4 ) 
( E m p h a s i s a d d e d ) . We v i e w t h e s e s t a t e m e n t s as t o o s p e c u l a t i v e 
upon w h i c h t o base an award o f c o m p e n s a t i o n under Bono v. SAI F , 
s u p r a . We a l s o f i n d t h a t c l a i m a n t was t e r m i n a t e d on J a n u a r y 19, 
1982, n o t J a n u a r y 15, 1982. 

We do n o t r e a d t h e Supreme C o u r t ' s mandate as r e q u i r i n g us t o 
r e c o n s i d e r any o t h e r i s s u e s a d d r e s s e d i n o u r p r i o r o r d e r . See 
Sandra J . H u b b a r d , 35 Van N a t t a 1566 ( 1 9 8 3 ) . 

ORDER 

Upon r e c o n s i d e r a t i o n we a d h e r e t o and r e p u b l i s h o u r O r d e r on 
Review d a t e d O c t o b e r 13, 1983. 

P E T E R G. J A Y R 0 E , C l a i m a n t WCB 8 4 - 0 1 8 9 5 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y A p r i l 1 8 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Boar d Members F e r r i s and L e w i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e T. L a v e r e 
J o h n s o n ' s o r d e r w h i c h awarded c l a i m a n t 30% (96°) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r a l e f t s h o u l d e r and back i n j u r y . An 
A p r i l 9, 1984 D e t e r m i n a t i o n O r d e r had awarded no pe r m a n e n t 
d i s a b i l i t y . On r e v i e w , SAIF c o n t e n d s t h e p e r m a n e n t d i s a b i l i t y 
a w a r d s h o u l d be r e d u c e d . We a g r e e and m o d i f y t h e R e f e r e e ' s o r d e r . 

C l a i m a n t was 30 y e a r s o f age a t t h e t i m e o f h e a r i n g . I n May 
1983, w h i l e w o r k i n g as a " c h a s e r " f o r a l o g g i n g company, c l a i m a n t 
s l i p p e d and f e l l , l a n d i n g on h i s l e f t h i p and s h o u l d e r . H i s 
t r e a t i n g c h i r o p r a c t o r , Dr. K e l l e y , d i a g n o s e d h i s c o n d i t i o n as 
"mo d e r a t e l u m b a r s p r a i n / s t r a i n w i t h m u s c l e spasms. S e v e r e 
a n t e r i o r s h o u l d e r g i r d l e m u s c l e s t r a i n w i t h a c r o m i o c l a v i c u l a r 
j o i n t d i s f u n c t i o n [ s i c ] . " Dr. K e l l e y s u b s e q u e n t l y n o t e d t h a t 
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c l a i m a n t e x p e r i e n c e d a s h o u l d e r d i s l o c a t i o n , as w e l l as j o i n t 
i n s t a b i l i t y r e s u l t i n g f r o m t h e i n j u r y . 

I n May 1983 c l a i m a n t was e x amined by Dr. B l a k e , o r t h o p e d i s t , 
on r e f e r r a l f r o m Dr. K e l l e y . Dr. B l a k e d i a g n o s e d a c u t e 
s u b a c r o m i a l b u r s i t i s o f t h e l e f t s h o u l d e r and m i l d c e r v i c a l 
s t r a i n . The d o c t o r n o t e d t h a t c l a i m a n t had f u l l r a n g e o f m o t i o n 
and p a i n l e s s s u b a c r o m i a l p o p p i n g . Dr. B l a k e o p i n e d t h a t c l a i m a n t 
c o u l d r e t u r n t o work i n a p p r o x i m a t e l y two weeks w i t h no 
r e s t r i c t i o n s . 

C l a i m a n t r e t u r n e d t o Dr. B l a k e i n December 1983. N o t i n g t h a t 
t h e r e had been no change i n c l a i m a n t ' s c o n d i t i o n o v e r t h e p a s t s i x 
m o n t h s , Dr. B l a k e c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y . Dr. B l a k e amended h i s p r e v i o u s o p i n i o n , 
s t a t i n g t h a t c l a i m a n t c o u l d n o t r e t u r n t o h i s j o b as a l o g g e r , b u t 
c o u l d engage i n m o d i f i e d w o r k . 

I n December 1983 Dr. K e l l e y r a t e d c l a i m a n t ' s p e r m a n e n t 
" r e s i d u a l s . " Based on c l a i m a n t ' s r e d u c e d r a n g e o f m o t i o n f i n d i n g s 
f o r h i s l e f t s h o u l d e r , t h e d o c t o r c o n c l u d e d t h a t c l a i m a n t ' s u p p e r 
e x t r e m i t y d i s a b i l i t y e q u a l l e d 17%. When t h e l e f t s h o u l d e r ' s j o i n t 
i n s t a b i l i t y and c l a i m a n t ' s l o w back s t i f f n e s s and p a i n were 
c o n s i d e r e d , Dr. K e l l e y o p i n e d t h a t c l a i m a n t ' s t o t a l amount o f 
"permanent d i s a b i l i t y " a p p r o x i m a t e d 25%. Dr. K e l l e y recommended 
t h a t c l a i m a n t r e f r a i n f r o m r e t u r n i n g t o t h e woods o r t o h i s 
p r e v i o u s o c c u p a t i o n . I n t h e hopes o f i m p r o v i n g t h e l e f t 
s h o u l d e r ' s s t a b i l i t y , Dr. K e l l e y r e f e r r e d c l a i m a n t t o Dr. K e i z e r , 
an o r t h o p e d i s t . 

For t h e f o l l o w i n g two m o n t h s , c l a i m a n t a p p a r e n t l y r e c e i v e d 
v a r i o u s modes o f c o n s e r v a t i v e t r e a t m e n t f r o m Dr. K e i z e r and a 
l i c e n s e d p h y s i c a l t h e r a p i s t . I n March 1984 Dr. K e i z e r r e p o r t e d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and r e l e a s e d h i m t o r e g u l a r 
w o r k . I n Dr. K e i z e r ' s o p i n i o n , c l a i m a n t s u f f e r e d no p e r m a n e n t 
i m p a i r m e n t . 

I n March 1984 c l a i m a n t was examined by t h e O r t h o p a e d i c 
C o n s u l t a n t s . C l a i m a n t ' s r a n g e o f m o t i o n i n t h e l e f t s h o u l d e r was 
f u l l e x c e p t f o r a 10° d e c r e a s e f o r e x t e r n a l r o t a t i o n . The 
C o n s u l t a n t s n o t e d m i l d t e n d e r n e s s i n t h e s h o u l d e r and some 
c r e p i t a t i o n w i t h a b d u c t i o n . P a l p a t i o n a b o u t t h e neck and u p p e r 
back e l i c i t e d some t e n d e r n e s s i n t h e l e f t s u b o c c i p i t a l a r e a . 
However, t h e C o n s u l t a n t s n o t e d no c e r v i c a l s p i n e t e n d e r n e s s n o r 
m u s c l e spasms. I n t h e C o n s u l t a n t s ' o p i n i o n c l a i m a n t s u f f e r e d no 
r e s i d u a l neck i m p a i r m e n t and m i n i m a l l e f t s h o u l d e r i m p a i r m e n t . 

I n A p r i l 1984 a D e t e r m i n a t i o n O r d e r i s s u e d . C l a i m a n t was 
a w a r ded no p e r m a n e n t d i s a b i l i t y . 

A t Dr. K e l l e y ' s r e q u e s t , c l a i m a n t was e x amined by Dr. P o u l s o n , 
an o r t h o p e d i s t . N o t i n g " o b v i o u s c r e p i t u s and c r u n c h i n g " when 
m o v i n g t h e l e f t s h o u l d e r , Dr. P o u l s o n p r o p o s e d s u r g e r y t o remedy 
c l a i m a n t ' s r e p e a t e d d i s l o c a t i o n s . I n May 1984 Dr. P o u l s o n o p i n e d 
t h a t t h e s u r g e r y was needed b e f o r e c l a i m a n t c o u l d r e t u r n t o w o r k . 

Dr. B l a k e r e v i e w e d t h e r e p o r t s o f O r t h o p a e d i c C o n s u l t a n t s and 
Dr. P o u l s o n . Dr. B l a k e a d v i s e d t h a t he was " i n t o t a l a g r e e m e n t " 
w i t h t h e C o n s u l t a n t ' s r e p o r t . S t a t i n g t h e r e was " a b s o l u t e l y no 
i n d i c a t i o n " o f s h o u l d e r i n s t a b i l i t y , Dr. B l a k e d i s a g r e e d w i t h Dr. 
P o u l s o n ' s r e c o m m e n d a t i o n f o r s u r g e r y . Dr. B l a k e c o n t i n u e d t o f e e l 
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t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y and t h a t he 
s h o u l d r e t u r n t o t h e j o b market. 

I n J u l y 1984 Dr. K e l l e y r e p o r t e d t h a t c l a i m a n t c o u l d not be 
c o n s i d e r e d m e d i c a l l y s t a t i o n a r y as l o n g as the proposed s u r g e r y 
was not performed. C o n s i d e r i n g c l a i m a n t ' s p r e s e n t s t a t u s , Dr. 
K e l l e y r e s t r i c t e d c l a i m a n t t o l i g h t t o medium work and a 35- t o 
50-pound weight l i m i t a t i o n . 

The m a t t e r proceeded t o h e a r i n g . The s o l e i s s u e c o n t e s t e d a t 
h e a r i n g was the e x t e n t of permanent d i s a b i l i t y . 

Claimant c r e d i b l y t e s t i f i e d t h a t , s i n c e h i s compensable 
i n j u r y , he has e x p e r i e n c e d c h r o n i c symptoms which i n c l u d e neck and 
upper back p a i n , w i t h p e r i o d i c muscle spasms and r e s t r i c t i o n s o f 
m o t i o n . He s u f f e r s from l e f t s h oulder p a i n , weakness and 
i n s t a b i l i t y , which r e s t r i c t s t he motion of both h i s shoulder and 
arm. Claimant a l s o experiences l e f t h i p and l e g p a i n , as w e l l as 
p e r i o d i c headaches. These symptoms f l u c t u a t e , depending upon the 
amount of c l a i m a n t ' s a c t i v i t y . Claimant i s l i m i t e d i n h i s a b i l i t y 
t o engage i n a c t i v i t i e s which i n v o l v e heavy l i f t i n g , the overhead 
use of h i s l e f t arm and s h o u l d e r , ascending or descending rough 
t e r r a i n , and p r o l o n g e d w a l k i n g . Since the i n j u r y c l a i m a n t has 
a l s o c u r t a i l e d h i s r e c r e a t i o n a l a c t i v i t i e s , such as b o x i n g , 
swimming and c o m p e t i t i v e motocross r a c i n g . 

At t h e t i m e of h e a r i n g c l a i m a n t had r e c e n t l y r e t u r n e d t o work 
f o r another employer as a t i m b e r f a l l e r and bucker. Claimant 
t e s t i f i e d t h a t h i s r e t u r n t o the woods was c o n t r a r y t o Dr. 
K e l l e y ' s a d v i c e , but t h a t h i s f i n a n c i a l s i t u a t i o n n e c e s s i t a t e d h i s 
d e c i s i o n . Claimant has a t e n t h grade e d u c a t i o n and no GED. He i s 
r i g h t - h a n d e d . His past work experiences have a l l i n v o l v e d 
p h y s i c a l l a b o r . I n a d d i t i o n t o h i s e x p e r i e n c e i n the lumber 
i n d u s t r y , c l a i m a n t has worked as a mechanic/motorcycle assembler 
and as an i n s t a l l e r o f t r a i l e r house awnings. He has a l s o 
o p e r a t e d l o g g i n g equipment. 

We are persuaded t h a t c l a i m a n t has s u f f e r e d permanent 
impairment and a permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . Consequently, he i s e n t i t l e d t o an award o f 
unscheduled permanent d i s a b i l i t y . However, we f i n d t h e Referee's 
award of 30% t o be e x c e s s i v e . 

Pursuant t o OAR 436-65-600 e t seq., we c o n s i d e r c l a i m a n t ' s 
age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , mental c a p a c i t y , 
e m o t i o n a l s t a t e , l a b o r market f i n d i n g s and p h y s i c a l impairment, 
i n c l u d i n g d i s a b l i n g p a i n , i n r a t i n g t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . A f t e r c o m p l e t i n g our de novo r e v i e w , i n c l u d i n g 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y r e g a r d i n g h i s p a i n and p h y s i c a l 
l i m i t a t i o n s , and c o n s i d e r i n g the above g u i d e l i n e s , we conclude 
t h a t an award of 10% unscheduled permanent d i s a b i l i t y would more 
a p p r o p r i a t e l y compensate c l a i m a n t . 

ORDER 

The Referee's order dated August 21, 1984 i s m o d i f i e d . I n 
l i e u o f the Referee's award, c l a i m a n t i s awarded 10% (32°) 
unscheduled permanent d i s a b i l i t y , which r e p r e s e n t s t h e t o t a l award 
f o r h i s compensable i n j u r y . Claimant's a t t o r n e y ' s f e e s h a l l be 
a d j u s t e d a c c o r d i n g l y . 
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WILLIAM D. LEWIS, C l a i m a n t WCB 83-11679 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s A p r i l 18, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Seymour's 
orde r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
and awarded temporary d i s a b i l i t y compensation. SAIF contends t h a t 
c l a i m a n t ' s compensable c o n d i t i o n has not worsened s i n c e t h e l a s t 
arrangement o f compensation. I t f u r t h e r contends t h a t i n t e r i m 
compens'ation b e n e f i t s are not due because c l a i m a n t had permanently 
l e f t work due t o h i s noncompensable h e a r t c o n d i t i o n b e f o r e t h e 
a l l e g e d a g g r a v a t i o n . 

C l a i m a n t , a t r u c k d r i v e r , was compensably i n j u r e d on 
October 20, 1981 when he s l i p p e d on a b a t t e r y case t h a t he was 
u s i n g as a s t e p t o c l e a n t he w i n d s h i e l d on h i s t r u c k and landed on 
h i s r i g h t h e e l . Claimant had had a m y o c a r d i a l i n f a r c t i o n i n 
1964. He had expe r i e n c e d s h o r t n e s s o f b r e a t h and chest p a i n w i t h 
e x e r t i o n s i n c e , but f e l t t h a t t h i s had never r e a l l y b o t h e r e d him 
on h i s j o b . At t h e t i m e of t h e i n j u r y he had worked w i t h t h e same 
employer over 20 y e a r s . 

Dr. Degge examined c l a i m a n t on September 27, 1982. Claimant 
then complained of f a i r l y c o n s t a n t low back a c h i n g , w i t h r a d i a t i o n 
t o t h e r i g h t l e g a f t e r b e i n g up over f i f t e e n m i n u t e s . Claimant 
r e p o r t e d numbness and t i n g l i n g i n the r i g h t t h i g h , c a l f and two 
t o e s , w i t h p e r i o d i c c a l f cramps. He a l s o noted r e c u r r e n t u r i n a r y 
and r e c t a l i n c o n t i n e n c e . Dr. Degge s t a t e d t h a t a c a r d i o l o g i s t , 
Dr. Hawn, had r e c e n t l y d e c l a r e d c l a i m a n t t o t a l l y d i s a b l e d from any 
g a i n f u l employment due t o h i s c a r d i a c s t a t u s . Dr. Degge opine d 
t h a t c l a i m a n t was s t a t i o n a r y , r a t i n g l o s s o f lower back f u n c t i o n 
due t o the i n j u r y as moderate, but o v e r a l l low back impairment as 
moder a t e l y severe due t o c o n g e n i t a l d e f e c t s and exogenous o b e s i t y . 

I n September 1982 t h e employer asked Dr. Degge's o p i n i o n as 
t o whether c l a i m a n t c o u l d p e r f o r m a s p e c i a l l i g h t d u t y j o b t h a t i t 
i n t e n d e d t o c r e a t e f o r c l a i m a n t . The j o b was t o have r e q u i r e d 
t h a t c l a i m a n t s i t or s t a n d i n a heated, f u r n i s h e d , spacious 
o f f i c e , observe y a r d t r a f f i c , make r e p o r t s by phone and keep a l o g 
book. The o f f i c e was t o be equipped w i t h a c o m f o r t a b l e c h a i r and 
bed. No s t o o p i n g , t w i s t i n g , l i f t i n g , p r o l o n g e d s t a n d i n g , s i t t i n g 
or w a l k i n g was t o be r e q u i r e d . Claimant was t o be f r e e t o t a k e 
breaks as needed and work as few hours as n e c e s s i t a t e d by h i s 
p h y s i c a l s t a t u s . The employer o f f e r e d t o make any m o d i f i c a t i o n s 
Dr. Degge f e l t necessary. Dr. Degge responded on October 14, 1982 
as f o l l o w s : 

" P a t i e n t c o u l d r e t u r n t o such d u t i e s as f a r 
as h i s back problem i s concerned, however, 
i t appears t h a t h i s h e a r t c o n d i t i o n would 
p r e c l u d e any t y p e o f employment a t t h i s 
t i m e . " 

The l a s t arrangement of compensation was a May 17, 1983 
s t i p u l a t e d o r d e r b r i n g i n g c l a i m a n t ' s t o t a l award t o 240° f o r 75% 
unscheduled d i s a b i l i t y . 
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C l a i m a n t ' s t r e a t i n g d o c t o r , Dr. F l o y d , w r o t e on November 16, 
1983 t h a t on September 12, 1983 c l a i m a n t r e p o r t e d i n c r e a s e d back 
p a i n and l e g numbness. The d o c t o r diagnosed an e x a c e r b a t i o n o f 
c l a i m a n t ' s c h r o n i c low back s t r a i n and p r e s c r i b e d m e d i c a t i o n , heat 
and r e s t . Claimant was s u b j e c t i v e l y o n l y a l i t t l e b e t t e r on 
September 26, 1983. Dr. Floyd r e p o r t e d t h a t c l a i m a n t was asked t o 
c a l l i n t h r e e weeks r e g a r d i n g h i s p r o g r e s s . Because he had not 
heard from c l a i m a n t , he assumed t h a t c l a i m a n t was t h e same or 
b e t t e r . Dr. F l o y d assumed t h a t t h e worsening was r e l a t e d t o t h e 
compensable i n c i d e n t based on the f a c t t h a t c l a i m a n t had no 
s i g n i f i c a n t back problems b e f o r e t h e i n c i d e n t . 

Dr. Degge reexamined c l a i m a n t on February 28, 1984. He 
o p i n e d t h a t o b j e c t i v e l y and s u b j e c t i v e l y c l a i m a n t was no worse 
s i n c e February 1982. He e x p l a i n e d t h a t c l a i m a n t has 
s p o n d y l o l y s i s , which produces v a r i a t i o n s i n symptoms w i t h 
a c t i v i t y . Dr. Degge c o u l d not r e c a l l a s k i n g c l a i m a n t i f he f e l t 
he was worse. The d o c t o r s t a t e d , however, t h a t dependence on 
s u b j e c t i v e c o m p l a i n t s i n t h i s case would p r o b a b l y be i n a c c u r a t e 
due t o c l a i m a n t ' s dependent p e r s o n a l i t y d i s o r d e r . 

Based on Scheidemantel v. SAIF, 68 Or App 822 (1984) and 
Oakley v. SAIF, 63 Or App 433 ( 1 9 8 3 ) , SAIF contends t h a t c l a i m a n t 
has f a i l e d t o prove an a g g r a v a t i o n because he has not shown by 
m e d i c a l evidence a worsening o f h i s u n d e r l y i n g c o n d i t i o n . SAIF's 
r e l i a n c e on Scheidemantel i s m i s p l a c e d , see Scheidemantel v. SAIF, 
70 Or App 552 ( 1 9 8 4 ) , and the Oakley requirement of m e d i c a l 
evidence has been e x p r e s s l y r e j e c t e d by the Supreme C o u r t , G a r b u t t 
v. SAIF, 297 Or 148, 151 (1984). 

We f i n d Dr. Degge p e r s u a s i v e t h a t c l a i m a n t has not worsened 
s i n c e the l a s t arrangement of compensation. Claimant has been 
awarded 75% unscheduled d i s a b i l i t y . When a person r e c e i v e s a 
s u b s t a n t i a l d i s a b i l i t y award, i t i s g e n e r a l l y t o be expected t h a t 
t h a t person w i l l have p a i n i n the i n j u r e d p o r t i o n o f t h e body. 
See Kenneth L. E l l i o t t , 36 Van N a t t a 1141 (1984). The symptomatic 
f l u c t u a t i o n s c l a i m a n t has experienced were a l s o t o be expected and 
do not r e q u i r e reopening of the c l a i m . See R u s s e l l H i l d e b r a n d t , 
34 Van N a t t a 510 (1982). 

We next c o n s i d e r whether c l a i m a n t should have r e c e i v e d 
i n t e r i m compensation. I n t e r i m compensation i s a p p r o p r i a t e o n l y 
where a c l a i m a n t leaves work as a r e s u l t of t h e a l l e g e d l y 
compensable c o n d i t i o n . Bono v. SAIF, 298 Or 405 (1984). SAIF 
r e c e i v e d the a g g r a v a t i o n c l a i m on or about December 12, 1983, but 
d i d not i s s u e i t s d e n i a l u n t i l February 16, 1984. Since w e l l 
b e f o r e t h e a l l e g e d a g g r a v a t i o n , however, c l a i m a n t was t o t a l l y 
d i s a b l e d from employment as a r e s u l t of h i s p r e e x i s t i n g 
noncompensable h e a r t c o n d i t i o n . Because c l a i m a n t was a l r e a d y 
t o t a l l y d i s a b l e d , no f u r t h e r l o s s of work was p o s s i b l e . 
A c c o r d i n g l y , no i n t e r i m compensation was due. 

ORDER 

The Referee's order dated September 17, 1984 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s February 16, 1984 d e n i a l i s r e i n s t a t e d and 
a f f i r m e d . 
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RONALD D. McCARTY, C l a i m a n t 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 84-01350 
A p r i l 18, 1985 
O r d e r D e n y i n g D i s m i s s a l 

Claimant has moved t h e Board f o r an or d e r d i s m i s s i n g t h e 
employer's reques t f o r review o f Referee Galton's o r d e r on t h e 
ground t h a t p o s t - h e a r i n g p u b l i c i t y i n v o l v i n g c l a i m a n t ' s case has 
p r e j u d i c e d c l a i m a n t ' s a b i l i t y t o o b t a i n i m p a r t i a l r e v i e w o f h i s 
c l a i m . We f i n d t h a t such p u b l i c i t y as t h e r e was d i d not i n v o l v e , 
was not d i r e c t e d a t , and had no e f f e c t upon any person charged 
w i t h making a d e c i s i o n on the m e r i t s o f c l a i m a n t ' s r e q u e s t f o r 
re v i e w . The motion i s den i e d . 

IT IS SO ORDERED. 

GARY A. SPRAGUE, C l a i m a n t WCB 84-08039 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y A p r i l 18, 1985 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee Seymour's 
ord e r which upheld t he i n s u r e r ' s d e n i a l of c o m p e n s a b i l i t y o f h i s 
i s c h i o r e c t a l abscess c o n d i t i o n . The i n s u r e r c r o s s - r e q u e s t s r e v i e w 
of t h a t p o r t i o n o f the or d e r which found c l a i m a n t ' s coccygeal p a i n 
was compensable. The i s s u e s on review are c o m p e n s a b i l i t y o f 
c l a i m a n t ' s coccygeal p a i n and i s c h i o r e c t a l abscess. 

Claimant was d r i v i n g h i s employer's t r u c k on May 22, 1984 
when he stopped t o t i g h t e n t h e l o a d . I n the process o f t i g h t e n i n g 
the b i n d e r s , he c l a i m s he s l i p p e d and f e l l , h i t t i n g h i s t a i l b o n e 
on t he t r a i l e r . He c o n t i n u e d on h i s t r i p , stopped o v e r n i g h t a t 
home, the n p i c k e d up h i s employer on May 23 and they c o n t i n u e d t o 
the u n l o a d i n g s t o p . Claimant a l l e g e s t h a t he r e p o r t e d t h e f a l l t o 
h i s employer a t t h a t t i m e . On May 24, 1984 c l a i m a n t c o n s u l t e d h i s 
f a m i l y d o c t o r about a sore t a i l b o n e . The d o c t o r diagnosed acute 
coccydynia and recorded t h e r e was no evidence of an abscess. 
A n a l g e s i c s and s i t z baths were p r e s c r i b e d . Claimant c o n s u l t e d t h e 
d o c t o r a p p r o x i m a t e l y weekly f o r a month, d i d not seem t o improve 
and t h e n t o l d t h e d o c t o r he was going t o c o n s u l t a c h i r o p r a c t o r . 
There i s no evidence t h a t c l a i m a n t d i d c o n s u l t a c h i r o p r a c t o r , b u t 
he was e v e n t u a l l y r e f e r r e d t o a surgeon who diagnosed an abscess 
and performed s u r g e r y i n J u l y 1984. 

Claimant's f a m i l y d o c t o r r e p o r t e d h i s f i n d i n g o f acute 
coccydynia and r e l a t e d i t by c l a i m a n t ' s h i s t o r y t o the f a l l on t h e 
t r u c k . He a l s o opined t h a t i t was more l i k e l y t han not t h e f a l l 
and subsequent p a i n l e d d i r e c t l y t o t h e f o r m a t i o n o f t h e abscess. 
The p h y s i c i a n who performed t he s u r g e r y opined t h a t c l a i m a n t ' s 
abscess was u n r e l a t e d t o any trauma and s p e c i a l l y commented i n 
bo t h h i s p r e - s u r g i c a l workup and h i s l a t e r o p i n i o n t h a t t h e 
a l l e g e d f a l l i n May was n o n - c o n t r i b u t o r y . We agree w i t h t h e 
Referee t h a t c l a i m a n t has not proven by a preponderance o f t h e 
evidence t h a t t h e abscess was a compensable r e s u l t o f a 
compensable i n j u r y . 

The Referee a l s o found t h a t c l a i m a n t s u f f e r e d a compensable 
i n j u r y t o h i s t a i l b o n e . The evidence i n f a v o r o f t h a t f i n d i n g was 
c l a i m a n t ' s t e s t i m o n y . The evidence a g a i n s t t h a t f i n d i n g was an 
i n c o n s i s t e n t d r i v e r ' s t i m e l o g , t e s t i m o n y o f a f e l l o w employe, 
t e s t i m o n y o f the employer and i n c o n s i s t e n c i e s i n t h e evidence when 
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compared w i t h c l a i m a n t ' s t e s t i m o n y . The i n c o n s i s t e n c i e s i n t h e 
l o g a re not p e r s u a s i v e . The f e l l o w employe was found not c r e d i b l e 
based on demeanor a t h e a r i n g , and we are not i n c l i n e d t o d i s t u r b 
t h a t f i n d i n g . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 
( 1 9 7 7 ) . 

The Referee made no c r e d i b i l i t y f i n d i n g on the t e s t i m o n y of 
the employer and c l a i m a n t ; t h e r e f o r e , we must weigh t h e i r 
t e s t i m o n y based on the r e c o r d a l o n e . See, Davies v. Hanel Lbr. 
Co., 67 Or App 35 ( 1 9 8 4 ) . Claimant t e s t i f i e d t h a t he f e l l w h i l e 
t i g h t e n i n g h i s l o a d b i n d e r s and h i t h i s t a i l b o n e on t h e edge of 
the t r a i l e r as he f e l l t o the ground. He c o n t i n u e d d r i v i n g from 
t h e C a l i f o r n i a border t o Eugene, stopped o v e r n i g h t , t h e n p i c k e d up 
h i s employer and c o n t i n u e d on t o B r o w n s v i l l e where t h e y unloaded 
the t r a i l e r , t hen r e t u r n e d t o Eugene where c l a i m a n t worked on t h e 
t r u c k . The employer denied t h a t c l a i m a n t t o l d him about t h e f a l l 
a t t h a t t i m e . Claimant was aware t h a t t h i s t r i p completed h i s 
work f o r t h i s employer. The next day c l a i m a n t went t o h i s 
d o c t o r . Given t h e a l l e g e d mechanism of i n j u r y , t h e i n t e r i m 
a c t i v i t i e s o f d r i v i n g t o B r o w n s v i l l e , u n l o a d i n g the t r u c k a f t e r 
t h e a l l e g e d f a l l and the r e t u r n t r i p t o Eugene, we are not 
persuaded t h a t c l a i m a n t was i n j u r e d by a f a l l i n the course of h i s 
employment. T h e r e f o r e , we r e v e r s e the Referee's f i n d i n g t h a t 
c l a i m a n t s u f f e r e d a compensable t r a u m a t i c i n j u r y t o h i s t a i l b o n e . 

ORDER 

The Referee's o r d e r dated October 22, 1984, i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p a r t of the order which s e t a s i d e 
t h e i n s u r e r ' s d e n i a l of the coccydynia c l a i m and awarded an 
a s s o c i a t e d a t t o r n e y ' s f e e i s r e v e r s e d . The remainder of t h e o r d e r 
i s a f f i r m e d . 

ANNA M. ADSITT, C l a i m a n t WCB 84-02227 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s A p r i l 2 3 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The employer and the SAIF C o r p o r a t i o n r e q u e s t r e v i e w o f 
Referee Galton's order which s e t a s i d e SAIF's d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r a d u l t s i t u a t i o n a l s t r e s s r e a c t i o n 
c h a r a c t e r i z e d by s i t u a t i o n a l d e p r e s s i o n . SAIF a l s o c i t e s as e r r o r 
the Referee's f a i l u r e t o o r d e r the t r e a t i n g p s y c h o l o g i s t t o 
r e l e a s e h i s c h a r t n o t e s generated b e f o r e January 1984. Because of 
our d e c i s i o n i n t h i s case, o t h e r i s s u e s r a i s e d by SAIF and t h e 
employer on review are not discussed i n t h i s o r d e r . The i s s u e s on 
review are c o m p e n s a b i l i t y and SAIF's e n t i t l e m e n t t o m e d i c a l 
r e c o r d s . 

Claimant was h i r e d by the employer, a m u n i c i p a l p u b l i c 
u t i l i t y , i n 1979 as a b i l l i n g c l e r k . She worked i n an o f f i c e w i t h 
t h e o f f i c e manager and the s u p e r v i s o r of o p e r a t i o n s of the 
u t i l i t y . Other employes passed th r o u g h the o f f i c e and customers 
o c c a s i o n a l l y came t o the o f f i c e , but c l a i m a n t worked p r i m a r i l y 
w i t h the o f f i c e manager and the s u p e r v i s o r . Claimant q u i t her j o b 
on August 16 e f f e c t i v e August 26, 1983. By o r d e r o f the 
Employment Appeals Board dated December 2 1 , 1983, c l a i m a n t was 
found t o have q u i t her j o b w i t h o u t good cause. Sometime d u r i n g 
December 1983, c l a i m a n t ' s husband was i n j u r e d a t work and was 
d i s a b l e d . I n January 1984 c l a i m a n t began t r e a t m e n t w i t h a 
p s y c h o l o g i s t , Dr. Cooley, and f i l e d her o c c u p a t i o n a l disease c l a i m . 
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Claimant's t r e a t i n g p s y c h o l o g i s t had t r e a t e d c l a i m a n t ' s 
f a m i l y f o r problems r e l a t i n g t o her son and h i s s c h o o l from 1981 
t h r o u g h March 1983. Claimant r e f u s e d t o r e l e a s e t h e r e c o r d s o f 
t h a t p e r i o d o f t r e a t m e n t based on a p r i v i l e g e a s s e r t e d on b e h a l f 
of t h e son who was the focus o f t r e a t m e n t a t t h a t t i m e and t h e 
Referee was persuaded by c l a i m a n t a t h e a r i n g t o exclude those 
r e c o r d s . SAIF a s s e r t e d t h a t t h e p r i v i l e g e was waived on t h r e e 
grounds: (1) by making t h e c l a i m ; (2) the re c o r d s were n o t 
p r i v i l e g e d because i t d i d not seek t h e re c o r d s o f t r e a t m e n t o f a 
non - p a r t y but o n l y those admissions made by c l a i m a n t who was not 
the p a t i e n t ; and (3) t h a t t h e statements i t sought were n o t made 
w i t h i n t h e p r i v i l e g e d d o c t o r - p a t i e n t r e l a t i o n s h i p because t h e y 
were made b e f o r e a group o f people who had no p r i v i l e g e d 
r e l a t i o n s h i p w i t h c l a i m a n t . We i n f e r from t h e p o s i t i o n s o f t h e 
p a r t i e s t h a t c l a i m a n t c o n s i d e r s t he re c o r d s unnecessary t o c a r r y 
her burdens o f p r o o f and p e r s u a s i o n . We f i n d t h a t t h e Referee 
a c t e d w i t h i n h i s d i s c r e t i o n i n t h i s case and t h a t t h e r e c o r d i s 
s u f f i c i e n t l y and a p p r o p r i a t e l y developed. See ORS 656.295(5). 
D e c i s i o n s r e g a r d i n g r e l e a s e o f medical r e c o r d s i n o c c u p a t i o n a l 
disease c l a i m s f o r w o r k - r e l a t e d s t r e s s c o n d i t i o n s , i n which 
statements made i n group t h e r a p y sessions f o r c o n d i t i o n s or 
p a t i e n t s not r e l a t e d t o a c l a i m a n t ' s work are sought f o r admission 
as evidence, w i l l have t o be made on a case by case b a s i s w i t h t h e 
burden o f p e r s u a s i o n of p r o v i n g c o m p e n s a b i l i t y o f t h e c o n d i t i o n 
r e m a i n i n g w i t h c l a i m a n t s . 

The c o n t r i b u t i o n of c l a i m a n t ' s w o r k - r e l a t e d s t r e s s t o her 
c o n d i t i o n r e q u i r i n g t r e a t m e n t i s a complex q u e s t i o n o f m e d i c a l 
c a u s a t i o n i n which e x p e r t medical o p i n i o n i s necessary. Three 
d o c t o r s have examined c l a i m a n t and p r o v i d e d o p i n i o n s . Claimant's 
t r e a t i n g p s y c h o l o g i s t had the b e n e f i t of h i s p r i o r a s s o c i a t i o n 
w i t h c l a i m a n t i n t h e t r e a t m e n t o f c l a i m a n t ' s son. His next 
c o n t a c t w i t h c l a i m a n t was i n January 1984, f i v e months a f t e r 
c l a i m a n t q u i t her j o b . He t r e a t e d c l a i m a n t f o r g r i e f due t o her 
l o s s of her j o b . His o p i n i o n was t h a t c o n f l i c t i n g demands and 
f r e q u e n t u n r e a l i s t i c c r i t i c i s m a t work were t h e major c o n t r i b u t i n g 
cause of c l a i m a n t ' s s i t u a t i o n a l s t r e s s r e a c t i o n i n August 1983, 
a l t h o u g h he a l s o t e s t i f i e d t h a t c l a i m a n t had "a c e r t a i n e m o t i o n a l 
d i s a b i l i t y , a t times a c e r t a i n l a c k perhaps o f i n s i g h t r e g a r d i n g 
her r e a c t i o n t o s i t u a t i o n s . " He opined t h a t t h e c e n t r a l i s s u e i n 
c l a i m a n t ' s r e a c t i o n was her p e r c e p t i o n t h a t c o n f l i c t w i t h t h e 
o f f i c e manager had become i n t o l e r a b l e and t h a t t h e s u p e r v i s o r was 
not a c t i n g t o make the o f f i c e f u n c t i o n as c l a i m a n t wished. 

A f t e r r e v i e w i n g c l a i m a n t ' s medical r e c o r d s and examining 
c l a i m a n t , a p s y c h i a t r i s t , Dr. Turco, opined t h a t i t was v e r y 
d i f f i c u l t t o determine t h e major c o n t r i b u t i n g cause of c l a i m a n t ' s 
s i t u a t i o n a l s t r e s s r e a c t i o n because t h e r e were so many f a c t o r s 
i n v o l v e d and t h a t t h e employment f a c t o r s c o n t r i b u t e d t o t h e 
i n t e n s i f i c a t i o n o f c l a i m a n t ' s problems. He noted t h a t c l a i m a n t 
blamed t he o f f i c e manager f o r t h e problems c l a i m a n t had on t h e j o b 
and t h a t c l a i m a n t denied problems w i t h a l c o h o l i s m b e f o r e t h i s 
employment. He t e s t i f i e d t h a t c l a i m a n t ' s w o r k - r e l a t e d problems 
were t h e p r o v e r b i a l f i n a l s t r a w when added t o c l a i m a n t ' s o t h e r 
problems w i t h her f a m i l y , her husband's i n j u r y and d i s a b i l i t y , and 
her a l c o h o l i s m , and t h a t c l a i m a n t was not ab l e t o co m p e t e n t l y 
analyze i n t e r p e r s o n a l r e l a t i o n s h i p s . 
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Claimant's f a m i l y p h y s i c i a n , Dr. Rasor, agreed w i t h Dr. 
Turco's r e p o r t , then opined t h a t the s t r e s s f u l work s i t u a t i o n was 
t h e major c o n t r i b u t i n g f a c t o r t o c l a i m a n t ' s d e p r e s s i o n , and t h e n 
a d m i t t e d t h a t "major c a u s a t i o n " was a q u e s t i o n of semantics 
because work was o n l y one o f many problems i n a complex 
s i t u a t i o n . He t e s t i f i e d t h a t c l a i m a n t ' s c o n d i t i o n d i d not worsen 
because her d e p r e s s i o n , a n x i e t y , e m o t i o n a l i n s t a b i l i t y and 
a l c o h o l i s m had been l o n g s t a n d i n g problems b e f o r e t h i s employment. 
He f i r s t l e a r n e d t h a t c l a i m a n t had problems a t work i n August 1983 
when he recommended t h a t she b e g i n p a r t i c i p a t i o n i n a 
community-based o u t p a t i e n t a l c o h o l i c r e h a b i l i t a t i o n program. I t 
was h i s o p i n i o n t h a t c l a i m a n t ' s work problems reached a c r i s i s 
p o i n t i n August 1983 and t h a t t h a t was the most i m p o r t a n t f a c t o r 
i n her need t o o b t a i n t r e a t m e n t a t t h a t t i m e . He d i d not 
recommend t o c l a i m a n t t h a t she leave her j o b . 

The d o c t o r s r e l i e d h e a v i l y on c l a i m a n t ' s h i s t o r y i n f o r m i n g 
t h e i r o p i n i o n s . Although the Referee found t h a t c l a i m a n t ' s 
t e s t i m o n y was c r e d i b l e and r e l i e d on i t t o f i n d t h a t t h e r e were 
o b j e c t i v e s t r e s s f u l f a c t o r s a t her work, we a l s o note t h a t 
c l a i m a n t a d m i t t e d a l c o h o l i c b l a c k o u t s a t a r a t e of one or two per 
week d u r i n g the p e r i o d f o r which she claimed w o r k - r e l a t e d s t r e s s 
was e x a c e r b a t i n g her u n d e r l y i n g c o n d i t i o n . We a l s o note t h a t 
c l a i m a n t d i d not seek p s y c h o l o g i c a l c o u n s e l l i n g f o r w o r k - r e l a t e d 
s t r e s s a t the time she claimed the s t r e s s was a t i t s w o r s t , but 
r a t h e r t h a t she e n t e r e d the a l c o h o l i c r e h a b i l i t a t i o n program, and 
denied a t t h a t time t h a t her j o b was t h e most s i g n i f i c a n t cause of 
her problems. Dr. Cooley's o p i n i o n i n January 1984 t h a t h i s 
t r e a t m e n t was needed t o h e l p c l a i m a n t deal w i t h t h e l o s s of her 
j o b c o n t r a d i c t s Dr. Rasor's r e p o r t of c l a i m a n t ' s apparent e u p h o r i a 
a t b e i n g f r e e of her j o b and i s d i f f i c u l t t o r e c o n c i l e w i t h the 
l o n g i n t e r i m between l o s s of the j o b and commencement o f 
t r e a t m e n t . C o n d i t i o n s l e a d i n g t o l o s s of a j o b can be s t r e s s f u l 
and l e a d t o compensable o c c u p a t i o n a l d i s e a s e , but the a c t u a l l o s s 
of the j o b i s not an event causing compensable consequences. 
Elwood v. SAIF, 298 Or 429 (1985). We f i n d t h a t c l a i m a n t has 
f a i l e d t o prove t h a t w o r k - r e l a t e d f a c t o r s were the p r o b a b l e major 
c o n t r i b u t i n g cause of her disease or t h a t they were t h e p r o b a b l e 
major c o n t r i b u t i n g cause of a worsening of her u n d e r l y i n g 
p r e e x i s t i n g c o n d i t i o n . Wheeler v. Boise Cascade, 298 Or 452 
( 1 9 8 5 ) ; SAIF v. Gygi, 55 Or App 570 (1982); see a l s o Terese L. 
Panecaldo, 36 Van N a t t a 1353 (1984) ( p e r s o n a l i t y c o n f l i c t s based 
on non-work r e l a t e d f a c t o r s and misconduct not w i t h i n scope of 
employment). The Referee's order i s r e v e r s e d . 

ORDER 

The Referee's order dated June 19, 1984, i s r e v e r s e d and t h e 
SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d . 

RICK W. CHARLEY, C l a i m a n t WCB 83-08948 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 23, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on'Review 

Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r r e q u e s t s review of Referee T. Lavere Johnson's 
ord e r which awarded 20.25° f o r 15% scheduled permanent p a r t i a l 
d i s a b i l i t y i n a d d i t i o n t o a D e t e r m i n a t i o n Order award o f 27° f o r 
20% scheduled d i s a b i l i t y o f the r i g h t f o o t . The i s s u e on r e v i e w 
i s . e x t e n t of scheduled permanent p a r t i a l d i s a b i l i t y . 
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Claimant was i n j u r e d on A p r i l 29, 1982, when a l a r g e b l o c k o f 
m e t a l f e l l on h i s r i g h t f o o t . M u l t i p l e s u r g e r i e s were performed 
and c l a i m a n t has l o s t t he f o u r t h toe a t the m e t a t a r s o p h a l a n g e a l 
j o i n t and t h e f i f t h t o e has been s y n d a c t y l i z e d i n t o t he area o f 
the base of the m i s s i n g f o u r t h t o e . Claimant r e q u i r e s a s p e c i a l 
i n s e r t i n h i s work boots t o m a i n t a i n c o m f o r t and balance. Cold 
weather and p r o l o n g e d s t a n d i n g make c l a i m a n t ' s f o o t s o r e . 

Claimant.has r e t u r n e d t o work f u l l t i m e . He i s l i m i t e d t o no 
more than s i x hours per week of o v e r t i m e . He i s t o a v o i d use of 
l a d d e r s and should not p e r f o r m work r e q u i r i n g b a l a n c i n g and 
s t a n d i n g on t i p t o e s . Claimant has a l i f t i n g , s q u a t t i n g , and 
bending l i m i t based on lower e x t r e m i t y i n j u r i e s s u s t a i n e d i n a 
non-compensable motor v e h i c l e a c c i d e n t . 

C o n s i d e r i n g the g u i d e l i n e s s e t f o r t h a t OAR 436-65-536, 548, 
and 555, we f i n d t h a t c l a i m a n t was adequately compensated by t h e 
D e t e r m i n a t i o n Order award of 27° f o r 20% scheduled permanent 
d i s a b i l i t y f o r t h e w o r k - r e l a t e d i n j u r i e s . See J e f f r e y D. 
Ganieany, 36 Van N a t t a 166 (1984). 

The Referee's o r d e r dated September 28, 1984 i s r e v e r s e d . 
The D e t e r m i n a t i o n Order dated August 2, 1983 which awarded 27° f o r 
20% scheduled r i g h t f o o t d i s a b i l i t y i s r e i n s t a t e d . 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Braverman's or d e r which upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l 
d e n i a l o f h i s c u r r e n t c e r v i c a l c o n d i t i o n , diagnosed as c e r v i c a l 
s p o n d y l o s i s . Claimant contends t h a t SAIF i s estopped from denying 
the c o m p e n s a b i l i t y o f h i s c e r v i c a l c o n d i t i o n by v i r t u e o f SAIF's 
a l l e g e d acceptance of h i s " c l a i m " f o r compensation r e l a t i v e t o 
t h a t c o n d i t i o n . A l t h o u g h i t i s not e n t i r e l y c l e a r , we assume 
c l a i m a n t m a i n t a i n s a l t e r n a t i v e l y t h a t the r e c o r d e s t a b l i s h e s t h e 
r e q u i s i t e c a u s a l nexus between h i s accepted 1979 low back i n j u r y 
and h i s p r e s e n t c e r v i c a l c o n d i t i o n . 

Assuming arguendo t h a t SAIF d i d , i n f a c t "accept" a c e r v i c a l 
problem i n c o n n e c t i o n w i t h c l a i m a n t ' s o r i g i n a l i n j u r y , t h i s f a c t 
alone does not d i c t a t e the c o n c l u s i o n t h a t SAIF i s not a t l i b e r t y 
t o deny t h e c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o n d i t i o n . Clyde C. Wyant. 36 Van N a t t a 1067 ( 1 9 8 4 ) ; John E. 
R u s s e l l , 36 Van N a t t a 678 (1984); see a l s o R o l l e r v. Weyerhaeuser 
Co., 67 Or App 583-587 (1984) ( d i s c u s s i o n of i n s u r e r ' s 
p o s t - c l o s u r e r i g h t t o deny c l a i m s f o r s p e c i f i c m e dical t r e a t m e n t 
or a g g r a v a t i o n on t h e ground t h a t i t does not r e s u l t from t h e 

There b e i n g no p r o c e d u r a l bar t o SAIF's p a r t i a l d e n i a l , we 
are i n complete agreement w i t h t h e Referee's f i n d i n g t h a t the 
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i n j u r y ) . 



evidence f a i l s t o e s t a b l i s h , by a preponderance, t h a t c l a i m a n t ' s 
c u r r e n t neck c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s 1979 i n j u r y . 
T h e r e f o r e , we a f f i r m t h e r e l e v a n t p o r t i o n s of the Referee's o r d e r . 

ORDER 

The Referee's order dated J u l y 19, 1984 i s a f f i r m e d . 

L I Z A. DESTAEL, C l a i m a n t WCB 83-04946 & 83-04947 
L a w r e n c e Wobbrock, C l a i m a n t ' s A t t o r n e y A p r i l 2 3, 1985 
Meyers & T e r r a ! 1 , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s of Referee 
P f e r d n e r ' s o r d e r which s e t a s i d e i t s d e n i a l of f u r t h e r t r e a t m e n t 
of c l a i m a n t ' s low back c o n d i t i o n and awarded 16° f o r 5% 
unscheduled permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o the 16° 
f o r 5% d i s a b i l i t y awarded by D e t e r m i n a t i o n Order. The i s s u e s on 
r e v i e w are c o m p e n s a b i l i t y and e x t e n t of unscheduled permanent 
p a r t i a l d i s a b i l i t y . 

Claimant was f i r s t i n j u r e d on September 22, 1980. She 
s t r a i n e d her neck and upper back and was t r e a t e d by Dr. Mayer, 
c h i r o p r a c t o r . The d o c t o r r e l e a s e d c l a i m a n t t o r e t u r n t o work on 
March 27, 1981 but s t a t e d t h a t she would not be m e d i c a l l y 
s t a t i o n a r y f o r two more months. He l a t e r r e p o r t e d e x a c e r b a t i o n s 
of c l a i m a n t ' s c o n d i t i o n i n March and August 1981. 

On October 26, 1981 c l a i m a n t was w o r k i n g as a resaw o p e r a t o r 
when a s h a r p l y p o i n t e d s l i v e r of wood was e j e c t e d by t h e saw i n t o 
her upper r i g h t abdominal qu a d r a n t . Claimant remained s t a n d i n g 
and was a t f i r s t unaware t h a t her s k i n had been p i e r c e d . The wood 
p i e r c e d s k i n and muscle t i s s u e but d i d not p i e r c e t h e p e r i t o n e u m . 
The s l i v e r d i d not e x i t but pressed a g a i n s t the s k i n on c l a i m a n t ' s 
s i d e . The s l i v e r was removed s u r g i c a l l y . The a t t e n d i n g surgeon 
r e l e a s e d c l a i m a n t t o r e t u r n t o her r e g u l a r work on January 18, 
1982 and t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 1, 
1982 w i t h an award of time l o s s o n l y . 

On A p r i l 2 1 , 1982 Dr. Mayer r e p o r t e d t h a t c l a i m a n t ' s October 
1981 i n j u r y had worsened her s p i n e c o n d i t i o n and t h a t f u r t h e r 
t r e a t m e n t was needed. On J u l y 29, 1982 Dr. Mayer f i r s t r e p o r t e d 
t h a t c l a i m a n t had a problem w i t h her lumbar spine i n a d d i t i o n t o 
t h e t h o r a c i c and c e r v i c a l s p i n e problems f o r which he had been 
t r e a t i n g h e r . The d o c t o r a l s o opined t h a t c l a i m a n t had some 
permanent impairment o f her back due t o t h e 1981 i n j u r y . At t h i s 
t i m e , two independent medical examiners, Dr. Gatterman, 
c h i r o p r a c t o r , and Dr. H o w e l l , o s t e o p a t h , found c l a i m a n t had no 
impairment of her low back. 

I n October 1982 c l a i m a n t began t r e a t i n g w i t h Dr. G r i t z k a , 
o r t h o p e d i c surgeon. Dr. G r i t z k a asked c l a i m a n t t o s t o p having her 
low back m a n i p u l a t e d by the c h i r o p r a c t o r and p r e s c r i b e d a c o r s e t , 
e x e r c i s e s , and m e d i c a t i o n , and ordered l a b o r a t o r y t e s t s t o t r y t o 
diagnose the source o f c l a i m a n t ' s l o n g - s t a n d i n g back problems. 
Dr. C a r r , o r t h o p e d i c surgeon, examined c l a i m a n t and r e p o r t e d t h e 
presence of a "bat-wing" d e f o r m i t y i n which c l a i m a n t ' s l e f t 
l a t e r a l t r a n s v e r s e process of the L5 v e r t e b r a formed a f a l s e j o i n t 
w i t h her i l i u m . Dr. Carr noted t h a t c l a i m a n t ' s p a i n was l o c a l i z e d 
t o t he area where t h e f a l s e j o i n t was l o c a t e d and suggested t h a t a 
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lumbar f u s i o n might be a p p r o p r i a t e f o r c l a i m a n t . Dr. G r i t z k a 
decided t o proceed w i t h a l o c a l i n j e c t i o n o f an a n e s t h e t i c and a 
c o r t i c o s t e r o i d . 

Dr. Robinson, o r t h o p e d i c surgeon, examined c l a i m a n t f o r t h e 
i n s u r e r and opined t h a t c l a i m a n t had no permanent impairment 
r e l a t e d t o her i n d u s t r i a l i n j u r i e s but had a m i l d impairment 
r e l a t e d t o her c o n g e n i t a l s p i n a l c o n d i t i o n . Dr. G r i t z k a agreed 
w i t h t h e r e p o r t . Dr. Mayer s t r o n g l y d i s a g r e e d w i t h a l l o f t h e 
independent m e d i c a l examiners' e v a l u a t i o n s and Dr. G r i t z k a ' s 
t r e a t m e n t program. A D e t e r m i n a t i o n Order i s s u e d on May 5, 1983, 
c l o s i n g t h e 1980 i n j u r y w i t h an award o f time l o s s from A p r i l 13 
t h r o u g h May 2, 1982 and awarding 16° f o r 5% unscheduled permanent 
p a r t i a l d i s a b i l i t y o f c l a i m a n t ' s low back. 

Between the date o f the D e t e r m i n a t i o n Order and t h e date o f 
the h e a r i n g i n March 1984, c l a i m a n t r e c e i v e d two i n j e c t i o n s i n t o 
her p a i n f u l low back are a , o b t a i n e d a home t r a c t i o n d e v i c e on Dr. 
G r i t z k a ' s p r e s c r i p t i o n , and was reexamined by Drs. Howell and 
Robinson. The independent examiners c o n t i n u e d t o r e l a t e 
c l a i m a n t ' s back impairment t o her c o n g e n i t a l L5 anomaly, a l t h o u g h 
Dr. G r i t z k a opined t h a t t h e October 1981 abdominal i n j u r y had 
c o n t r i b u t e d t o c l a i m a n t ' s need f o r medical s e r v i c e s f o r her low 
back and t h a t t h e i n j u r y had made the p r e v i o u s l y n o n - d i s a b l i n g 
c o n d i t i o n symptomatic. On the t e n t h day b e f o r e h e a r i n g , t h e 
i n s u r e r i s s u e d a l e t t e r denying r e s p o n s i b i l i t y f o r f u r t h e r m edical 
t r e a t m e n t or d i s a b i l i t y f o r back p a i n because medical evidence 
i n d i c a t e d t h a t c l a i m a n t ' s " c u r r e n t back p a i n i s a t t r i b u t a b l e t o a 
p r e e x i s t i n g c o n g e n i t a l d e f o r m i t y o f an a r t i c u l a t i n g t r a n s v e r s e 
process o f the f i f t h lumbar segment and i s no l o n g e r r e l a t e d t o 
e i t h e r " i n d u s t r i a l i n j u r y or employment. At h e a r i n g , t h e p a r t i e s 
s t i p u l a t e d t h a t t h e date o f i n j u r y on the D e t e r m i n a t i o n Order o f 
May 5, 1983 sh o u l d have been October 26, 1981, r a t h e r than 
September 22, 1980 and t h i s s t i p u l a t i o n was recorded by t h e 
Referee i n t h e Opinion and Order. 

The Referee found t h e c l a i m a n t was c r e d i b l e on t h e i s s u e o f 
the onset o f her low back symptoms ve r y s h o r t l y a f t e r t h e 
October 26, 1981 i n j u r y . 

T h i s i s a c o m p l i c a t e d q u e s t i o n o f c a u s a t i o n f o r which e x p e r t 
medical a n a l y s i s i s r e q u i r e d . See Hammons v. P e r i n i , 43 Or App 
299 ( 1 9 7 9 ) . A f t e r r e v i e w i n g t he o p i n i o n s o f the v a r i o u s h e a l t h 
p r a c t i t i o n e r s i n t h i s case, we are more persuaded by t h e o p i n i o n s 
o f Drs. Gatterman, Ho w e l l , and Robinson t h a t c l a i m a n t s u f f e r e d no 
i n j u r y nor impairment t o her low back as a r e s u l t o f t h e 
October 26, 1981 i n j u r y . Dr. G r i t z k a once agreed w i t h Dr. 
Robinson's assessment, then opined t h a t t h e mechanism o f t h e 
abdominal i n j u r y c o u l d have caused i n s t a b i l i t y o f t h e l i g a m e n t 
h o l d i n g t h e c o n g e n i t a l d e f o r m i t y . Dr. Mayer's o p i n i o n o f 
c a u s a t i o n i s a c o n c l u s o r y r e s t a t e m e n t o f c l a i m a n t ' s t h e o r y o f 
c a u s a t i o n . We f i n d t h a t c l a i m a n t has not c a r r i e d her burden o f 
pe r s u a s i o n t h a t t h e abdominal i n j u r y r e s u l t e d i n any back i n j u r y 
or impairment. 

Payment f o r medical s e r v i c e s pending acceptance or d e n i a l o f 
a c l a i m does not p r e j u d i c e t h e i n s u r e r ' s r i g h t t o deny 
r e s p o n s i b i l i t y f o r or c o m p e n s a b i l i t y o f a c o n d i t i o n . ORS 
656.262(9). The i n s u r e r denied c o m p e n s a b i l i t y o f the low back 
c o n d i t i o n but c o n t i n u e s t o be r e s p o n s i b l e f o r t r e a t m e n t o f 
c o n d i t i o n s compensably r e l a t e d t o the 1980 and 1981 i n j u r i e s . See 
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Safstrom v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 ( 1 9 8 3 ) ; 
A g u i l l o n v. CNA In s u r a n c e , 60 Or App 231 ( 1 9 8 2 ) . We f i n d t h a t t h e 
i n s u r e r p r o p e r l y denied c o m p e n s a b i l i t y of c l a i m a n t ' s low back 
c o n d i t i o n . See J o j i Kobayashi, 36 Van N a t t a 1558 ( 1 9 8 4 ) . 

Because we f i n d t h a t the c l a i m f o r low back impairment i s not 
compensable, the i s s u e of e x t e n t of d i s a b i l i t y i s moot. But i f we 
were t o c o n s i d e r the c l a i m a n t ' s e x t e n t of d i s a b i l i t y , we would be 
persuaded a g a i n by the o p i n i o n s o f Drs. Gatterman, H o w e l l , and 
Robinson t h a t c l a i m a n t ' s d i s a b i l i t y i s due s o l e l y t o t h e 
c o n g e n i t a l d e f o r m i t y and not t o t h e w o r k - r e l a t e d i n j u r i e s o f 1980 
or 1981. T h e r e f o r e , t h e r e should have been no award f o r 
d i s a b i l i t y . B a r r e t t v. D & H D r y w a l l , 73 Or App 134 (CA-A29349, 
A p r i l 10, 1985) . r 

ORDER 

The Referee's order dated September 5, 1984 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the o r d e r which s e t 
a s i d e t h e i n s u r e r ' s d e n i a l i s r e v e r s e d and the i n s u r e r ' s d e n i a l o f 
f u r t h e r t r e a t m e n t i s r e i n s t a t e d . That p o r t i o n o f the o r d e r which 
awarded 32° f o r 10% unscheduled permanent p a r t i a l d i s a b i l i t y o f 
c l a i m a n t ' s low back i s r e v e r s e d and the May 5, 1983 D e t e r m i n a t i o n 
Order award of 16° f o r 5% unscheduled d i s a b i l i t y o f c l a i m a n t ' s low 
back i s s e t a s i d e . The a t t o r n e y fees a s s o c i a t e d w i t h t h e d e n i a l 
and t h e e x t e n t of d i s a b i l i t y are r e v e r s e d . That p o r t i o n o f the 
o r d e r which upheld the d e n i a l o f w o r k - r e l a t e d c a u s a t i o n o f 
c l a i m a n t ' s low back c o n d i t i o n i s a f f i r m e d . 

MARY A. DOWNEY, C l a i m a n t WCB 83-01911 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y A p r i l 2 3, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee S i e f e r t ' s o r d e r s t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l of her o c c u p a t i o n a l disease 
c l a i m f o r r h i n o s i n u s i t i s a l l e g e d l y caused by exposure t o c i g a r e t t e 
smoke i n her w o r k p l a c e . The i s s u e i s c o m p e n s a b i l i t y . 

Claimant i s employed as a p r o o f r e a d e r w i t h an agency of t h e 
S t a t e of Oregon. She has a medical h i s t o r y of s i n u s t r o u b l e 
d a t i n g back t o a t l e a s t 1968, i n c l u d i n g s u r g e r y t o her s i n u s e s . 
Claimant a l s o has had a host of o t h e r medical problems over the 
y e a r s . Claimant t e s t i f i e d t h a t i n the course o f her work h i s t o r y 
s i n c e about 1972 she has a c t i v e l y avoided areas where t h e r e was a 
c o n c e n t r a t i o n of c i g a r e t t e smoke, as she a l s o has done w h i l e o f f 
t h e j o b . The evidence e s t a b l i s h e s t h a t c l a i m a n t ' s o f f - t h e - j o b 
exposure t o c i g a r e t t e smoke i s m i n i m a l . Claimant has never smoked 
and does not l i v e w i t h anyone who smokes. 

I n 1981 c l a i m a n t ' s s t a t e agency moved i n t o a new b u i l d i n g . 
I n t h i s b u i l d i n g c l a i m a n t worked i n an open area along w i t h 
s e v e r a l c i g a r e t t e smokers. Claimant and f o u r o f her coworkers 
t e s t i f i e d t h a t a t times c o n c e n t r a t i o n s of c i g a r e t t e smoke i n t h e 
area was v e r y h i g h . Claimant r e l a t e d t h a t when she i s exposed t o 
t h e smoke, she e x h i b i t s symptoms of b u r n i n g and i t c h i n g eyes and 
n a s a l passages, a cough and n a s a l d i s c h a r g e . When she i s away 
from the smoke, as i n over t h e weekend, her symptoms d i m i n i s h . 
E f f e c t i v e J u l y 1 , 1984 c l a i m a n t ' s agency adopted a no smoking 
p o l i c y i n the b u i l d i n g . At the h e a r i n g , c l a i m a n t t e s t i f i e d t h a t 
her symptoms have improved d r a m a t i c a l l y . 
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Claimant's t r e a t i n g p h y s i c i a n , Dr. Parosa, r e p o r t e d and 
t e s t i f i e d t h a t , i n h i s o p i n i o n , c l a i m a n t has i r r i t a t i v e 
r h i n o s i n u s i t i s caused by exposure t o tobacco smoke. Dr. Parosa 
a l s o opined t h a t c l a i m a n t ' s r e a c t i o n t o the smoke i s not a l l e r g i c , 
but i r r i t a t i v e . While t h e r e i s some evidence t o the c o n t r a r y , we 
f i n d from t he wei g h t o f the p e r s u a s i v e medical evidence t h a t 
c l a i m a n t i s not a l l e r g i c t o tobacco smoke. 

Dr. Parosa's t e s t i m o n y was t h a t c l a i m a n t has an e x q u i s i t e 
s e n s i t i v i t y t o c i g a r e t t e smoke, which i s a v a r i a n t o f a normal 
s t a t e , r a t h e r than a c o n d i t i o n or di s e a s e . Because of t h i s 
p r e e x i s t i n g h y p e r s e n s i t i v i t y , exposure t o c i g a r e t t e smoke causes 
an e x p r e s s i o n of the s e n s i t i v i t y i n the form o f r h i n o s i n u s i t i s . 
When t h e r h i n o s i n u s i t i s syndrome thus expresses i t s e l f , a c c o r d i n g 
t o Dr. Parosa, c l a i m a n t has a t r u e m edical c o n d i t i o n , 
r h i n o s i n u s i t i s , induced by the smoke. The d o c t o r a l s o t e s t i f i e d 
t h a t repeated exposure t o c i g a r e t t e smoke has caused the 
s e n s i t i v i t y i t s e l f t o worsen, and t h a t c l a i m a n t i s now more 
s e n s i t i v e than b e f o r e . 

Dr. John G i r o d reviewed c l a i m a n t ' s medical f i l e f o r SAIF. He 
a l s o opined t h a t t h e r e was no evidence through which t o conclude 
t h a t c l a i m a n t ' s r e a c t i o n was a l l e r g i c . He concluded, " I n the 
f i n a l a n a l y s i s , I would a t t r i b u t e [ c l a i m a n t ' s ] upper r e s p i r a t o r y 
t r a c t symptoms t o her j o b i f i t i s f e l t t h a t t h e r e i s exposure t o 
s i g n i f i c a n t amounts of c i g a r e t t e smoke i n t h e a i r . " 

Dr. C a r l Lawyer a l s o rendered an o p i n i o n on c l a i m a n t ' s 
c o n d i t i o n . He s t a t e d t h a t i n h i s o p i n i o n t h e r e p r o b a b l y was a 
r e l a t i o n s h i p between exposure t o c i g a r e t t e smoke and c l a i m a n t ' s 
upper r e s p i r a t o r y problems. He concluded, " I n my o p i n i o n , p a s s i v e 
c i g a r e t t e smoke i n h a l a t i o n would p r o b a b l y be p r o d u c i n g temporary 
e x a c e r b a t i o n s of a p r e e x i s t i n g c o n d i t i o n . [ C l a i m a n t ] would 
p r o b a b l y have episodes of e x a c e r b a t i o n of her s i n u s i t i s , even 
w i t h o u t p a s s i v e c i g a r e t t e smoke i n h a l a t i o n , but they might w e l l be 
l e s s f r e q u e n t and l e s s severe." 

The Referee p r o p e r l y recognized t h a t t h e d e c i s i o n i n t h i s 
case i s guided by the l i n e o f cases b e g i n n i n g w i t h W e l l e r v. Union 
Carbide, 288 Or 27 (1979) and most r e c e n t l y rounded out by Wheeler 
v. Boise Cascade, 298 Or 452 (1985). The "Weller t e s t " was s t a t e d 
by t he c o u r t as: 

" [ I ] n order t o p r e v a i l c l a i m a n t would have 
t o prove by a preponderance of evidence 
t h a t (1) h i s work a c t i v i t y and c o n d i t i o n s 
(2) caused a worsening of h i s u n d e r l y i n g 
disease (3) r e s u l t i n g i n an i n c r e a s e i n h i s 
p a i n (4) t o t h e e x t e n t t h a t i t produces 
d i s a b i l i t y or r e q u i r e s medical s e r v i c e s . " 

W e l l e r v. Union Carbide, supra, 288 Or a t 35. 

Claimant's p r i n c i p a l c o n t e n t i o n on review i s t h a t she has no 
u n d e r l y i n g " c o n d i t i o n " t o worsen i n the W e l l e r sense. Rath e r , 
c l a i m a n t contends t h a t her p r e e x i s t i n g s e n s i t i v i t y t o c i g a r e t t e 
smoke o n l y r e s u l t s i n what c o u l d be c a l l e d a " c o n d i t i o n " a f t e r 
exposure t o smoke. Thus, when t h e r e i s no exposure, t h e r e i s no 
" c o n d i t i o n . " I n s u p p o r t o f her c o n t e n t i o n , c l a i m a n t p o i n t s t o t h e 
Board's d e c i s i o n i n I r v i n L. S l a t e r , 35 Van N a t t a 1368 ( 1 9 8 3 ) , i n 
which i t was s t a t e d , "We do not b e l i e v e t h a t t h i s enhanced 
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s e n s i t i v i t y q u a l i f i e s as a ' p r e e x i s t i n g c o n d i t i o n . 1 " S l a t e r , 
however, was an i n d u s t r i a l i n j u r y case where p r e v i o u s back 
i n j u r i e s had made the c l a i m a n t more s u s c e p t i b l e t o f u t u r e i n j u r y , 
and h i s new i n j u r y d i d not i n v o l v e a "worsening" o f a n y t h i n g . 

We are persuaded by the evidence t h a t , whether i t i s c a l l e d a 
" d i s e a s e , " "heightened s e n s i t i v i t y , " or " c o n d i t i o n , " c l a i m a n t had 
a p r e e x i s t i n g h y p e r s e n s i t i v i t y t o c i g a r e t t e smoke and p r e e x i s t i n g 
u n d e r l y i n g r h i n o s i n u s i t i s . The q u e s t i o n i s whether the evidence 
e s t a b l i s h e s t o the r e q u i s i t e l e v e l o f p e r s u a s i o n t h a t t h i s 
" c o n d i t i o n " became worse because of c l a i m a n t ' s employment. As the 
Supreme Court has r e c e n t l y h e l d , i t does not m a t t e r whether a 
c o n d i t i o n i s symptomatic or asymptomatic a t the time o f 
employment. Wheeler v. Boise Cascade, supra, 298 Or a t 457-58. 
The evidence s t r o n g l y suggests, and we f i n d , t h a t c l a i m a n t was 
symptomatic a t the t i m e o f employment and f o r s e v e r a l years 
p r i o r . There i s a l s o evidence from a l l t h r e e p h y s i c i a n s who 
rendered o p i n i o n s t h a t , a t the v e r y l e a s t , c l a i m a n t has u n d e r l y i n g 
r h i n o s i n u s i t i s , the symptoms of which became worse as a r e s u l t of 
o n - t h e - j o b exposure t o c i g a r e t t e smoke. 

I n Hutcheson v. Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) , the c o u r t 
found compensable a temporary, work r e l a t e d worsening o f 
c l a i m a n t ' s c h r o n i c o b s t r u c t i v e pulmonary d i s e a s e , s i n u s i t i s and 
b r o n c h i t i s . We b e l i e v e t h a t Hutcheson i s most c l o s e l y on p o i n t . 
I n Wheeler, t h e c o u r t s a i d of Hutcheson: 

"The p o i n t s of Hutcheson were t h a t (1) t o 
be compensable, an o c c u p a t i o n a l disease or 
i n j u r y does not have t o permanently worsen 
the c o n d i t i o n , (2) the l e v e l of p r o o f 
necessary t o s u b s t a n t i a t e a c l a i m i s by a 
preponderance of evidence and (3) the 
r e c o r d i n Hutcheson was s t r o n g enough t o 
conclude t h a t the p r e e x i s t i n g c o n d i t i o n was 
e x a c e r b a t e d , thus s a t i s f y i n g the W e l l e r 
c r i t e r i a . " (Emphasis the c o u r t ' s . ) 298 Or 
a t 457. 

We conclude t h a t c l a i m a n t has c a r r i e d her burden of p r o v i n g 
t h a t her s e n s i t i v i t y t o c i g a r e t t e smoke has worsened as a r e s u l t 
o f her employment and t h a t her u n d e r l y i n g r h i n o s i n u s i t i s c o n d i t i o n 
has a l s o worsened, even i f o n l y t e m p o r a r i l y . Under Hutcheson, 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m i s compensable. 

On r e v i e w , c l a i m a n t a l s o c l a i m s e n t i t l e m e n t t o " i n t e r i m 
compensation" commencing the f i f t e e n t h day a f t e r her c l a i m was 
p r e s e n t e d . Under Bono v. SAIF, 298 Or 405, 410 ( 1 9 8 4 ) , c l a i m a n t 
i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s as i n t e r i m 
compensation i f she " l e f t work as t h a t phrase i s used i n ORS 
656.210(3)." There i s i n s u f f i c i e n t evidence i n t h e r e c o r d f o r us 
t o d etermine whether c l a i m a n t so " l e f t work." Because we f i n d 
c l a i m a n t ' s c l a i m compensable and remand f o r f u r t h e r p r o c e s s i n g by 
SAIF, c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s i s a 
c l a i m s p r o c e s s i n g m a t t e r . 

Claimant a l s o seeks a p e n a l t y and a t t o r n e y fees f o r f a i l u r e 
t o pay i n t e r i m compensation. Under the c i r c u m s t a n c e s , we do not 
b e l i e v e a p e n a l t y i s w a r r a n t e d . 

ORDER , 

The Referee's o r d e r s dated August 22, 1984 and September 18, 
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1984 are r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l dated January 19 
1983 i s s e t a s i d e and c l a i m a n t ' s c l a i m i s remanded t o t h e SAIF 
C o r p o r a t i o n f o r p r o c e s s i n g and c l o s u r e a c c o r d i n g t o law. 
Claimant's a t t o r n e y i s awarded $1,250 f o r s e r v i c e s a t h e a r i n g and 
an a d d i t i o n a l $650 f o r s e r v i c e s on Board review f o r o b t a i n i n g a 
r e v e r s a l of t h e d e n i a l , t o be p a i d by the SAIF C o r p o r a t i o n . 

DAVID R. DR E I L I N G , C l a i m a n t WCB 84-01130 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s A p r i l 2 3, 1985 
S t o e l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of Referee Podnar's or d e r t h a t 
upheld the s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r mental s t r e s s and s t r e s s - i n d u c e d 
l a b i l e h y p e r t e n s i o n . The i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r of the Referee, w i t h 
t h e f o l l o w i n g comments. I n t h i s o c c u p a t i o n a l disease c l a i m f o r 
mental s t r e s s , c l a i m a n t has the burden of e s t a b l i s h i n g b o t h l e g a l 
and medical c a u s a t i o n . See Hutcheson v. Weyerhaeuser, 288 Or 52, 
55 ( 1 9 7 9 ) ; Coday v. W i l l a m e t t e Tug & Barge, 250 Or 39, 49 ( 1 9 6 8 ) . 
Expert medical evidence i s r e q u i r e d t o e s t a b l i s h medical 
c a u s a t i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) . 

The r e c o r d does not c o n t a i n a n a r r a t i v e r e p o r t , or any o t h e r 
reasoned e x p l a n a t i o n , from c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t . See 
OAR 438-07-005(2). Although the t r e a t i n g p s y c h i a t r i s t a p p a r e n t l y 
b e l i e v e s t h a t t h e r e i s some k i n d of r e l a t i o n s h i p between c l a i m a n t ' 
p s y c h i a t r i c c o n d i t i o n and h i s employment, the evidence f a l l s f a r 
s h o r t of t h a t r e q u i r e d t o s a t i s f y a f a c t f i n d e r t h a t c l a i m a n t ' s 
employment more l i k e l y than not was the major c o n t r i b u t i n g cause 
of h i s c o n d i t i o n . See D e t h l e f s v. Hyster Company, 294 Or 298 
( 1 9 8 3 ) . 

ORDER 

The Referee's o r d e r dated August 27, 1984 i s a f f i r m e d . 

KATHLEEN M. GOULD, C l a i m a n t WCB 84-05208 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y A p r i l 2 3, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Howell's o r d e r which: 
(1) awarded i n t e r i m compensation from A p r i l 17 t h r o u g h A p r i l 24, 
1984, and from May 5 t h r o u g h J u l y 12, 1984; and (2) awarded 
p e n a l t i e s and a t t o r n e y ' s fees f o r unreasonable d e l a y i n p a y i n g 
compensation and unreasonable d e l a y i n a c c e p t i n g t h e c l a i m . The 
i s s u e s on r e v i e w are temporary t o t a l d i s a b i l i t y compensation and 
p e n a l t i e s and a t t o r n e y ' s fees f o r unreasonable d e l a y . 

Claimant was w o r k i n g f u l l - t i m e from the date of i n j u r y u n t i l 
A p r i l 24, 1984. She was o f f work due t o her i n j u r y b e g i n n i n g on 
A p r i l 25 u n t i l May 4. She r e t u r n e d t o work f u l l - t i m e on May 5, 
1984. Claimant was p a i d temporary t o t a l d i s a b i l i t y compensation 
on June 7, 1984, f o r t h e p e r i o d she was o f f work. Claimant's 
medical s e r v i c e c o s t s were p a i d . 

Claimant i s not e n t i t l e d t o " i n t e r i m " compensation f o r t h e 
-458-



p e r i o d d u r i n g which she was w o r k i n g f u l l - t i m e . Bono v. SAIF, 298 
Or 405 ( 1 9 8 4 ) . 

For the 29 day d e l a y i n p a y i n g the time l o s s due c l a i m a n t f o r 
t h e p e r i o d d u r i n g which she was d i s a b l e d , c l a i m a n t s h o u l d have 
been awarded a p e n a l t y of 15% o f the compensation then due. See 
Zelda M. B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) , r e v ' d i n p a r t on o t h e r 
grounds, 60 Or App 90 ( 1 9 8 2 ) . 

W i t h r e s p e c t t o p e n a l t i e s and a t t o r n e y ' s fees f o r p r e v a i l i n g 
on t h e c l a i m s o f unreasonable d e l a y i n a c c e p t i n g the c l a i m , t h e r e 
a r e no amounts then due, a l l compensation t o which c l a i m a n t was 
e n t i t l e d h a v i ng been p a i d , t h e r e f o r e , no p e n a l t i e s or a t t o r n e y ' s 
f e e s s h o u l d be awarded. EBI Companies v. Thomas, 66 Or App 105 
( 1 9 8 3 ) . 

ORDER 

The Referee's o r d e r dated October 3 1 , 1984 i s m o d i f i e d i n 
p a r t and r e v e r s e d i n p a r t . The award of p e n a l t i e s f o r l a t e 
payment o f temporary t o t a l d i s a b i l i t y compensation i s m o d i f i e d t o 
award 15% o f t h e amount o f t h e compensation. The remainder of the 
Referee's o r d e r i s r e v e r s e d . 

CLAUDIO E. GRANDJEAN, C l a i m a n t WCB 83-07033 
P e t e r E . B a e r , C l a i m a n t ' s A t t o r n e y A p r i l 2 3, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

Claimant r e q u e s t s r e c o n s i d e r a t i o n of the Board's Order on 
Review dated March 26, 1985, which a f f i r m e d and adopted t h e 
Referee's order and c i t e d f o r comparison Ford v. SAIF, 71 Or App 
825 ( 1 9 8 5 ) , and Guse v. Adminco, 70 Or App 376 (1984). Claimant 
s t a t e s t h a t these cases are f a c t u a l l y i n d i s t i n g u i s h a b l e from h i s 
case because: (1) h i s h e a r i n g l o s s was g r e a t e r than expected f o r 
h i s age; (2) he was exposed t o l o u d n o i s e a t work; and (3) t h e r e 
was no evidence t h a t c l a i m a n t was exposed t o abnormal n o i s e o f f 
t h e j o b . 

We f i n d t he cases c i t e d d i s t i n g u i s h a b l e . I n Ford, t h e Court 
of Appeals found t h a t 28 years of c o n t i n u o u s exposure t o t h e n o i s e 
of m i l l machinery, and an e i g h t - h o u r weighted-average n o i s e 
exposure of 90 d e c i b e l s a f t e r n o i s e r e d u c t i o n measures were 
i n s t i t u t e d by the employer, t o g e t h e r w i t h the employer's f a i l u r e 
t o o f f e r evidence of i t s n o i s e l e v e l t e s t i n g and e q u i v o c a l 
evidence of medical c a u s a t i o n , was s u f f i c i e n t f o r c l a i m a n t t o 
c a r r y h i s burden of p e r s u a s i o n t h a t the w o r k - r e l a t e d n o i s e 
exposure was the major c o n t r i b u t i n g cause of h i s h e a r i n g l o s s . I n 
Guse, the Court of Appeals found t h a t c l o s e exposure t o a p o l i c e 
s i r e n , 15 years of i n t e r m i t t e n t c l o s e indoor exposure t o l a r g e 
c a l i b e r p i s t o l f i r i n g , and medical evidence t h a t c l a i m a n t ' s 
h e a r i n g l o s s was not due t o the aging process, was s u f f i c i e n t t o 
prove t h a t c l a i m a n t ' s work exposure was the major c o n t r i b u t i n g 
cause of h i s h e a r i n g l o s s and t i n n i t u s . 

Claimant m a i n t a i n e d swimming p o o l s f o r a school d i s t r i c t and 
had t o work around swimming p o o l machinery. Noise l e v e l t e s t i n g 
by an i n d u s t r i a l h y g i e n i s t showed maximum momentary n o i s e l e v e l 
exposure was 81 d e c i b e l s w i t h the c o n s t a n t n o i s e range between 67 
and 77 d e c i b e l s . Claimant p e r s o n a l l y performed h i s own n o i s e 
l e v e l t e s t i n g a year l a t e r and found n o i s e l e v e l s above 130 
d e c i b e l s . Claimant m o o n l i g h t e d f o r many years m a i n t a i n i n g home 
swimming p o o l s and a p r i v a t e c l u b p o o l . He t e s t i f i e d t h a t the 
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o t h e r p o o l s ' machinery was not as n o i s y as t h a t o f the s c h o o l 
d i s t r i c t , but no n o i s e l e v e l t e s t r e s u l t s were i n t r o d u c e d . The 
m e d i c a l evidence i n d i c a t e d t h a t c l a i m a n t ' s h e a r i n g l o s s was not 
c o n s i s t e n t w i t h n o i s e exposure but t h a t i t was c o n s i s t e n t w i t h 
a g i n g , p r i o r i n f e c t i o n or h e r e d i t y , and t h a t c l a i m a n t ' s 
s c h o o l - d i s t r i c t - w o r k r e l a t e d n o i s e exposure was o n l y one o f many 
c o n t r i b u t i n g sources t o c l a i m a n t ' s h e a r i n g l o s s and t i n n i t u s . 

Claimant argues t h a t the mere f a c t t h a t h i s h e a r i n g l o s s i s 
g r e a t e r than u s u a l f o r a person of h i s age i s s u f f i c i e n t t o show 
some w o r k - r e l a t e d c a u s a t i o n , and he c l a i m s t h e r e i s no evidence 
t h a t he was exposed t o dangerous l e v e l s of n o i s e away from t h e 
s c h o o l d i s t r i c t . When a c l a i m a n t wishes t o r e l y on a t e m p o r a l 
r e l a t i o n s h i p t o show c a u s a t i o n , as here where c l a i m a n t s u f f e r e d a 
h e a r i n g l o s s d u r i n g years when he was w o r k i n g around machinery, 
the burden of p e r s u a s i o n i s on c l a i m a n t t o r u l e out o t h e r causes 
of h i s c o n d i t i o n . See Bradshaw v. SAIF, 69 Or App 587 ( 1 9 8 4 ) . 

As d i d the Referee, we f i n d t h a t c l a i m a n t f a i l e d t o s u s t a i n 
h i s burden o f p r o o f t h a t h i s w o r k - r e l a t e d n o i s e exposure was t h e 
major c o n t r i b u t i n g cause of h i s t i n n i t u s and h e a r i n g l o s s . See 
James v. SAIF, 290 Or 343 (1981); SAIF v. Gygi, 55 Or App 570 
( 1 9 8 2 ) . 

ORDER 

Claimant's r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On 
r e c o n s i d e r a t i o n , the Board adheres t o and r e p u b l i s h e s i t s Order on 
Review dated March 26, 1985. 

DELBERT LAWSON, C l a i m a n t WCB 82-10501 & 82-11235 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y A p r i l 23, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
B r i a n L. P o c o c k , D e f e n s e A t t o r n e y 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

Argonaut Insurance Company, i n s u r e r f o r Davidson's 
I n d u s t r i e s , I n c . ( h e r e i n a f t e r "Davidson's"), r e q u e s t s r e v i e w o f 
Referee B e t t y Browne's or d e r which s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m based upon her f i n d i n g s t h a t 
c l a i m a n t ' s worsened c o n d i t i o n i n September o f 1982 was compensable 
and the r e s p o n s i b i l i t y of Argonaut i n c o n n e c t i o n w i t h c l a i m a n t ' s 
June 1980 neck i n j u r y . Argonaut contends t h a t t h e SAIF 
C o r p o r a t i o n , as i n s u r e r f o r one of c l a i m a n t ' s more r e c e n t 
employers, Timber C u t t e r s , i s r e s p o n s i b l e f o r payment o f 
c l a i m a n t ' s compensation. The o n l y p e r t i n e n t s u b s t a n t i v e i s s u e on 
review i s e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s worsened 
neck c o n d i t i o n . 

There i s a t h r e s h o l d i s s u e c o n c e r n i n g which documents 
comprise the r e c o r d o f e x h i b i t s i n t h i s p r o c e e d i n g . Because o f 
some c o n f u s i o n i n t h i s r e g a r d , by an i n t e r i m o r d e r dated September 
26, 1984, we remanded t h i s case t o the P r e s i d i n g Referee f o r a 
d e t e r m i n a t i o n as t o "what e x h i b i t s c o n s t i t u t e the r e c o r d on 
r e v i e w . . . . " 36 Van N a t t a 1320 (1984). Pursuant t o our 
o r d e r , t h e P r e s i d i n g Referee e n t e r e d h i s " D e t e r m i n a t i o n s on 
Remand." T h e r e a f t e r , the b r i e f i n g was completed, and t h i s case i s 
once ag a i n b e f o r e us f o r review of the r e s p o n s i b i l i t y q u e s t i o n . 
The p u z z l e c o n c e r n i n g the e x h i b i t s , however, remains t o be p i e c e d 
t o g e t h e r . -460-



The h e a r i n g was h e l d on March 24, 1983. A g r e a t d e a l o f 
a c t i v i t y o c c u r r e d t h e r e a f t e r , however, p a r t l y as a r e s u l t o f t h e 
f a c t t h a t t h e r e c o r d remained open f o r t a k i n g t h r e e p h y s i c i a n s ' 
d e p o s i t i o n s , and p a r t l y as a r e s u l t of the f a c t t h a t a f t e r t h e 
h e a r i n g another of c l a i m a n t ' s employers, I n t e r n a t i o n a l Paper 
Company, was j o i n e d as a necessary p a r t y t o t h e p r o c e e d i n g . See 
former OAR 436-83-280 ( s i n c e renumbered as OAR 438-06-065, e f f . 
May 1, 1 9 8 4 ) . A f t e r t h e Referee's o r d e r o f j o i n d e r i s s u e d , 
c l a i m a n t f i l e d a c l a i m w i t h I n t e r n a t i o n a l Paper, and the c l a i m was 
f o r m a l l y denied on or about September 8, 1983. 

A l l t h e p a r t i e s , i n c l u d i n g I n t e r n a t i o n a l Paper, were 
r e p r e s e n t e d by counsel a t an October 3, 1983 d e p o s i t i o n o f Dr. 
A b e l , c l a i m a n t ' s f a m i l y p h y s i c i a n . The d e p o s i t i o n s of t h e two 
o t h e r d o c t o r s , Hockey and M u n d a l l , never were t a k e n , or i f t h e y 
were, they were not t r a n s c r i b e d and s u b m i t t e d f o r i n c l u s i o n i n t h e 
r e c o r d . However, a d d i t i o n a l w r i t t e n r e p o r t s were s o l i c i t e d f rom 
Drs. Hockey and Mundall and s u b m i t t e d t o the Referee. A l e t t e r 
from Dr. Mundall dated November 9, 1983, addressed t o counsel f o r 
Argonaut, was s u b m i t t e d t o t h e Referee by SAIF under cover of a 
December 14, 1983 l e t t e r . The cover l e t t e r and d o c t o r ' s r e p o r t 
appear i n t h e r e c o r d as E x h i b i t 44; however, i t appears t h a t the 
Referee d i d not i n t e n d t o admit t h i s p a r t i c u l a r e x h i b i t . A 
November 23, 1983 l e t t e r from Dr. Hockey, addressed t o counsel f o r 
Argonaut, appears i n the r e c o r d as E x h i b i t 43. This e x h i b i t was 
f o r w a r d e d t o t h e Referee under cover of Argonaut's counsel's 
l e t t e r o f December 5, 1983; however, counsel's cover l e t t e r does 
not appear i n the r e c o r d as an e x h i b i t . A lthough Dr. Hockey's 
r e p o r t appears i n the r e c o r d , i t would appear t h a t the Referee d i d 
not i n t e n d t o admit i t as an e x h i b i t . Another r e p o r t from Dr. 
Hockey, dated December 16, 1983 and addressed t o counsel f o r SAIF, 
was s u b m i t t e d t o t h e Referee under cover of a December 20, 1983 
l e t t e r from SAIF's a t t o r n e y . However, n e i t h e r the cover l e t t e r 
nor Dr. Hockey's r e p o r t appear anywhere i n t h e r e c o r d . 

On or about J u l y 27, 1983 counsel f o r SAIF s u b m i t t e d t h r e e 
pages of Dr. Abel's c h a r t notes c o v e r i n g the p e r i o d March 3, 1982 
t h r o u g h February 9, 1983. Although SAIF's cover l e t t e r does not 
appear i n t h e r e c o r d , t h e t h r e e pages o f c h a r t notes are i n c l u d e d 
as E x h i b i t 12, pages 1 t h r o u g h 3. Although i t i s f a r from c l e a r , 
i t appears t h a t t h e Referee may not have c o n s i d e r e d these c h a r t 
n o t e s , s i n c e they were s u b m i t t e d a f t e r the March 24, 1983 h e a r i n g . 

F i n a l l y , under cover of a November 9, 1983 l e t t e r t o t h e 
R e f e r e e , counsel f o r Argonaut s u b m i t t e d an October 14, 1983 l e t t e r 
f r o m c l a i m a n t ' s o r i g i n a l a t t e n d i n g c h i r o p r a c t i c p h y s i c i a n , 
i n d i c a t i n g the n a t u r e and e x t e n t of t r e a t m e n t c l a i m a n t i n i t i a l l y 
r e c e i v e d a f t e r h i s June 1980 neck i n j u r y . An a d d i t i o n a l document 
i n c l u d e d as p a r t of t h i s submission was an October 17, 1983 l e t t e r 
addressed t o the c h i r o p r a c t o r , Dr. Hebert, i n which counsel f o r 
Argonaut requested v e r i f i c a t i o n o f Dr. Hebert's statement t h a t 
c l a i m a n t was symptom f r e e a t the t i m e of h i s l a s t t r e a t m e n t on 
December 4, 1980. T h i s document c o n t a i n s a h a n d w r i t t e n n o t a t i o n 
from Dr. Hebert v e r i f y i n g t h i s s t a t e m e n t . 

By l e t t e r dated January 12, 1984 the Referee a d v i s e d t h e 
p a r t i e s t h a t the r e c o r d was c l o s e d and t h a t they s h o u l d submit 
w r i t t e n argument. She i n v i t e d argument on t h e q u e s t i o n o f t h e 
a d m i s s i b i l i t y of proposed e x h i b i t s s u b m i t t e d subsequent t o t h e 
date o f h e a r i n g . A p p a r e n t l y t h e r e was w r i t t e n argument s u b m i t t e d , 
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as evidenced by t h e copy of I n t e r n a t i o n a l Paper's argument which 
has been appended t o i t s respondent's b r i e f on r e v i e w . However, 
t h e r e c o r d of t h e proceedings b e f o r e t h e Referee does not c o n t a i n 
any w r i t t e n argument. I n any e v e n t , i t appears as though whatever 
w r i t t e n argument was r e c e i v e d d i d not address t h e i s s u e of t h e 
a d m i s s i b i l i t y o f t h e p o s t - h e a r i n g e x h i b i t s . I n her o r d e r , t h e 
Referee r e f e r r e d t o t h r e e s e t s of e x h i b i t s : those i n t h e 
"Davidson's case," numbered A - l t h r o u g h A-27; those i n t h e "Timber 
C u t t e r s case," numbered B - l t h r o u g h B-12; and those s u b m i t t e d by 
I n t e r n a t i o n a l Paper, numbered C-l and C-2. The Referee's o r d e r 
then s t a t e s , "Other g r a t u i t o u s submissions were forwa r d e d by t h e 
p a r t i e s a f t e r t he h e a r i n g and have not been a d m i t t e d t o the r e c o r d 
nor c o n s i d e r e d by t h e Referee." 

There i s a document t i t l e d "Amended Index o f Documents" 
i t e m i z i n g E x h i b i t s A and 1 t h r o u g h 44. Many o f these are 
d u p l i c a t i o n s o f the e x h i b i t s c o n t a i n e d i n the t h r e e 
above-mentioned s e t s ( i . e . s e t s A, B and C r e l a t i v e t o t h e t h r e e 
r e s p e c t i v e e m p l o y e r s ) . A p p a r e n t l y , a f t e r t h e h e a r i n g , one o f t h e 
p a r t i e s o r g a n i z e d t h e p r e v i o u s l y s u b m i t t e d e x h i b i t s i n the 
p r e f e r r e d c h r o n o l o g i c a l o r d e r f o r s u b m i t t i n g e x h i b i t s and composed 
an amended i n d e x . Some of the documents i n c l u d e d were not 
p r e v i o u s l y s u b m i t t e d . I n t h i s r e g a r d , i t i s no t e w o r t h y t h a t i n 
c o l l o q u y a t t h e b e g i n n i n g of the h e a r i n g t he Referee s p e c i f i c a l l y , 
i n q u i r e d o f SAIF's a t t o r n e y whether t h e r e were any o t h e r m e d i c a l 
or v o c a t i o n a l r e p o r t s i n i t s f i l e , "which are not now p a r t of t h e 
r e c o r d ? " I n response, counsel f o r SAIF i n d i c a t e d h i s w i l l i n g n e s s 
t o peruse SAIF's f i l e , and i n t h e event a d d i t i o n a l documents, 
p a r t i c u l a r l y m e dical r e p o r t s , were i d e n t i f i e d , submit t h o s e . 

A l l o f the documents p r e s e n t l y appearing i n t h i s r e c o r d , 
i n c l u d i n g s e t s A, B and C, and a l l o f t h e documents i d e n t i f i e d i n 
th e "Amended Index of Documents" are a d m i s s i b l e . We have 
c o n s i d e r e d them i n our review o f t h i s case, and they are p r o p e r l y 
i n c l u d e d as e x h i b i t s . I n a d d i t i o n , t he documents which a p p a r e n t l y 
were s u b m i t t e d b u t not i n c l u d e d and, t h e r e f o r e , o b v i o u s l y n o t 
a d m i t t e d i n and t o the r e c o r d as e x h i b i t s c e r t a i n l y s h o u l d have 
been i n c l u d e d whether or not the Referee found them a d m i s s i b l e . 
See Edward Morgan, 34 Van N a t t a 1590, 1591 ( 1 9 8 2 ) . Furthermore, 
we h o l d t h a t a l l of the documents which were s u b m i t t e d a f t e r t h e 
h e a r i n g s h o u l d have been a d m i t t e d as e x h i b i t s , w i t h one e x c e p t i o n 
noted below. 

The r e c o r d was l e f t open f o r the d e p o s i t i o n s of t h r e e d o c t o r s 
i n an e f f o r t t o generate a d d i t i o n a l medical o p i n i o n evidence on 
the d i f f i c u l t r e s p o n s i b i l i t y i s s u e p r e s e n t e d i n t h i s case. Only 
one d e p o s i t i o n was t a k e n , t h a t o f Dr. A b e l . However, a d d i t i o n a l 
w r i t t e n r e p o r t s were o b t a i n e d from t h e o t h e r two p h y s i c i a n s , 
Mundall and Hockey. Under these c i r c u m s t a n c e s , we b e l i e v e t h e 
p o s t - h e a r i n g r e p o r t s s u b m i t t e d w h i l e t h e r e c o r d remained opened 
sho u l d have been a d m i t t e d and c o n s i d e r e d by t h e Referee. I n 
a d d i t i o n , counsel f o r Argonaut o b t a i n e d a d d i t i o n a l i n f o r m a t i o n 
from c l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n , Dr. Hebert, i n c l u d i n g 
h i s s t a t e m e n t t h a t when he d i s c h a r g e d c l a i m a n t from t r e a t m e n t , 
c l a i m a n t was "symptom f r e e . " T h i s i s r e l e v a n t and m a t e r i a l 
evidence b e a r i n g on t h e u l t i m a t e i s s u e i n t h i s case --
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y ; t h e r e f o r e , we b e l i e v e t h a t these 
a d d i t i o n a l documents should a l s o have been a d m i t t e d and c o n s i d e r e d 
by t h e Referee. Michael Cochran, 35 Van N a t t a 1726, 1727 ( 1 9 8 3 ) ; 
Edward Morgan, supra, 34 Van N a t t a a t 1591. 

A December 20, 1983 copy o f a c h a r t note from Dr. Mundall was 
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s u b m i t t e d by Argonaut's a t t o r n e y under cover of a February 1, 1984 
l e t t e r . Because t h i s proposed e x h i b i t was s u b m i t t e d w e l l a f t e r 
t h e Referee a d v i s e d t h a t t h e r e c o r d was c l o s e d by her l e t t e r o f 
January 12, 1984, we do not deem i t a p p r o p r i a t e t h a t t h i s document 
be a d m i t t e d as an e x h i b i t . I t remains w i t h t h e f i l e , however, as 
a proposed e x h i b i t . 

One o t h e r proposed e x h i b i t needs t o be addressed. I t i s a 
November 22, 1982 r e p o r t from Dr. Wong. I t was p r o v i d e d t o 
counsel f o r Argonaut a f t e r t h e h e a r i n g , a p p a r e n t l y under cover of 
a l e t t e r from SAIF dated March 28, 1983. Three days l a t e r , under 
cover of a s e p a r a t e l e t t e r , SAIF p r o v i d e d Argonaut's a t t o r n e y w i t h 
f o u r a d d i t i o n a l e x h i b i t s . A l l of these e x h i b i t s (a t o t a l o f 11) 
are i n c l u d e d as p a r t o f t h e e x h i b i t s a d m i t t e d and c o n s i d e r e d by 
t h e Referee, e i t h e r i n s e t A or s e t B. C o n s i d e r i n g the c o n f u s i o n 
t h a t has p r e v a i l e d i n c o m p i l i n g the r e c o r d t o t h i s p o i n t , and t h e 
f a c t t h a t t h e r e are o b v i o u s l y documents which were s u b m i t t e d t o 
t h e Referee but not i n c l u d e d i n the r e c o r d , i t i s a l o g i c a l 
i n f e r e n c e t h a t t h i s November 1982 r e p o r t l i k e w i s e was s u b m i t t e d 
but somehow o m i t t e d when t h e r e c o r d was c o m p i l e d . T h e r e f o r e , 
based upon t h i s i n f e r e n c e , we deem i t a p p r o p r i a t e t o admit t h i s 
document as an e x h i b i t . 

I n sum, and t o s t a t e i t i n t h e s i m p l e s t p o s s i b l e terms, t h e 
documents which comprise t h e r e c o r d on review are those e x h i b i t s 
which are numbered A - l t h r o u g h A-27, B - l t h r o u g h B-12, C I and C2, 
and those a d d i t i o n a l e x h i b i t s i d e n t i f i e d i n the "Amended Index o f 
Documents." Furthermore, a l l a d d i t i o n a l e x h i b i t s r e f e r r e d t o i n 
the November 6, 1984 l e t t e r from counsel f o r Argonaut t o t h e 
P r e s i d i n g Referee are a d m i t t e d as e x h i b i t s , w i t h the e x c e p t i o n o f 
Dr. Mundall's December 20, 1983 c h a r t note and counsel's February 
1, 1984 cover l e t t e r t o t h e Referee which accompanied t h a t c h a r t 
n o t e . These two documents, however, s h a l l remain i n the r e c o r d as 
proposed, but not a d m i t t e d , e x h i b i t s . 

Having now d e f i n e d t h e r e c o r d on r e v i e w , ORS 6 5 6 . 2 9 5 ( 3 ) , ( 5 ) , 
we t u r n t o t h e m e r i t s of t h i s case. On the i s s u e of 
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y , we d i s a g r e e w i t h t h e Referee's 
f i n d i n g t h a t c l a i m a n t ' s worsened neck c o n d i t i o n i s t h e 
r e s p o n s i b i l i t y of Argonaut i n c o n n e c t i o n w i t h h i s June 1980 
i n j u r y . I n s t e a d , we f i n d and h o l d t h a t c l a i m a n t ' s work a c t i v i t y 
d u r i n g h i s most r e c e n t employment w i t h Timber C u t t e r s m a t e r i a l l y 
and i n d e p e n d e n t l y c o n t r i b u t e d t o h i s neck c o n d i t i o n , diagnosed as 
a c u t e and c h r o n i c c e r v i c a l s t r a i n . See Boise Cascade Corp. y. 
S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; B i l l B. Dameron, 36 Van N a t t a 592 
( 1 9 8 4 ) . 

Claimant's June 25, 1980 neck i n j u r y o c c u r r e d w h i l e he was 
wedging a t r e e . He s l i p p e d w h i l e w o r k i n g i n an awkward p o s i t i o n 
and f e l t a p a i n i n h i s neck. Claimant d i d not see a p h y s i c i a n 
u n t i l he v i s i t e d Dr. Hebert, a c h i r o p r a c t o r , on J u l y 16, 1980. 
Dr. Hebert diagnosed acute c e r v i c a l s p r a i n and a d m i n i s t e r e d 
c h i r o p r a c t i c m a n i p u l a t i o n . Claimant r e c e i v e d f o u r t r e a t m e n t s one 
week, two t r e a t m e n t s t h e f o l l o w i n g week, one t r e a t m e n t per week 
f o r the next two weeks, one t r e a t m e n t every o t h e r week f o r t h e 
f o l l o w i n g s i x weeks, and then one t r e a t m e n t a month over t h e next 
two months. On December 4, 1980, the date o f Dr. Hebert's l a s t 
t r e a t m e n t , c l a i m a n t was d i s c h a r g e d from t r e a t m e n t . A c c o r d i n g t o 
Dr. Hebert, c l a i m a n t was w i t h o u t symptoms a t t h a t t i m e . 

Claimant never missed any work, a l t h o u g h he avoided wedging, 
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which caused neck p a i n . Claimant c o n t i n u e d t o work f o r Davidson's 
t h r o u g h 1980 and 1981, m i s s i n g l i t t l e t i m e a t a l l and a p p a r e n t l y 
no t i m e on account o f h i s neck c o n d i t i o n . Claimant t e s t i f i e d , 
however, t h a t he c o n t i n u e d t o be symptomatic. He was t r e a t e d by 
Dr. Tracy, another c h i r o p r a c t i c p h y s i c i a n , i n August o f 1981. 
Complaints noted a t t h a t t i m e were neck s t i f f n e s s , d i f f i c u l t y i n 
t u r n i n g t h e head, and low back p a i n . Dr. Tracy diagnosed 
s u b l u x a t i o n a t v a r i o u s l e v e l s of the c e r v i c a l s p i n e , as w e l l as 
p e l v i c and s a c r a l s u b l u x a t i o n s . I n a d d i t i o n , x-rays d i s c l o s e d 
d i s c d e g e n e r a t i o n a t t h e C-5 and C-6 l e v e l s . 

Claimant t e r m i n a t e d h i s employment w i t h Davidson's i n October 
of 1981. He t h e n went t o work f o r Timber C u t t e r s on October 21, 
1981. Timber C u t t e r s i s j o i n t l y owned by c l a i m a n t ' s s i s t e r and 
her husband. Claimant worked f o r Timber C u t t e r s t h r o u g h and 
i n c l u d i n g February 9, 1982, on which date c l a i m a n t s u s t a i n e d an 
a p p a r e n t l y severe burn i n j u r y . T his i n j u r y d i s a b l e d c l a i m a n t f o r 
a p p r o x i m a t e l y s i x weeks, a t t h e end of which ( i n March 1982) 
c l a i m a n t went t o work f o r I n t e r n a t i o n a l Paper, where he was 
employed u n t i l J u l y 30, 1982. On August 2, 1982 c l a i m a n t resumed 
h i s employment w i t h Timber C u t t e r s , where he c o n t i n u e d t o work 
u n t i l September 8, 1982, when he q u i t because h i s neck " . . . got 
t o h u r t i n g so [ h e ] c o u l d n ' t even work." 

No doubt c l a i m a n t was e x p e r i e n c i n g some r e s i d u a l s of h i s 1980 
neck s p r a i n / s t r a i n . A l t e r n a t i v e l y , c l a i m a n t was e x p e r i e n c i n g 
symptoms a s s o c i a t e d w i t h t h e d e g e n e r a t i v e c o n d i t i o n of h i s 
c e r v i c a l s p i n e . I n any e v e n t , the l e v e l of symptoms t h a t c l a i m a n t 
e x p e r i e n c e d d i d not s i g n i f i c a n t l y i n t e r f e r e w i t h h i s a b i l i t y t o 
work as a t i m b e r c u t t e r on a c o n t i n u i n g b a s i s up t o and i n c l u d i n g 
t h e date t h a t he t e r m i n a t e d h i s employment w i t h Timber C u t t e r s . 

Claimant began t o e x p e r i e n c e i n c r e a s i n g neck p a i n d u r i n g h i s 
employment w i t h I n t e r n a t i o n a l Paper, as evidenced by h i s v i s i t and 
i n i t i a t i o n o f t r e a t m e n t w i t h Dr. Abel on J u l y 22, 1982. Dr. Abel 
t e s t i f i e d t h a t the p h y s i c a l t h e r a p y p r e s c r i b e d f o r and r e c e i v e d by 
c l a i m a n t helped t o a l l e v i a t e t h i s symptomatology, but t h a t t h e 
symptoms r e t u r n e d as c l a i m a n t c o n t i n u e d t o work i n the woods. 
Thus, a l t h o u g h c l a i m a n t became i n c r e a s i n g l y symptomatic d u r i n g t h e 
l a t t e r p a r t of h i s employment w i t h I n t e r n a t i o n a l Paper, these 
symptoms subsided w i t h t r e a t m e n t but then r e s u r f a c e d t o such an 
e x t e n t t h a t c l a i m a n t was f o r c e d t o s t o p w o r k i n g i n e a r l y September 
of 1982. 

I n o r d e r t o " s h i f t l i a b i l i t y " from Davidson's/Argonaut t o one 
of c l a i m a n t ' s more r e c e n t employers i n t h i s f a c t u a l c o n t e x t (where 
c l a i m a n t has become d i s a b l e d d u r i n g more r e c e n t employment but 
t h e r e i s no d i s c r e t e i n c i d e n t or episode which can be i d e n t i f i e d 
as an " i n j u r y " ) , t he evidence must e s t a b l i s h more than t h e mere 
r e c u r r e n c e or e x a c e r b a t i o n of symptoms o f c l a i m a n t ' s o r i g i n a l neck 
i n j u r y . P e r suasive evidence of a worsening of c l a i m a n t ' s 
" u n d e r l y i n g c o n d i t i o n " i s r e q u i r e d . B i l l B. Dameron, sup r a , 36 
Van N a t t a a t 598. A l t h o u g h c i r c u m s t a n t i a l evidence, i n c l u d i n g 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , may t e n d t o shed l i g h t on t h i s 
d i f f i c u l t q u e s t i o n , t h e answer, f o r t h e most p a r t , depends upon 
competent me d i c a l evidence. We understand Drs. A b e l , Hockey and 
Mundall t o be of t h e o p i n i o n t h a t c l a i m a n t ' s r e c e n t work a c t i v i t y , 
p a r t i c u l a r l y h i s work f o r Timber C u t t e r s , m a t e r i a l l y and 
i n d e p e n d e n t l y c o n t r i b u t e d t o h i s p r e e x i s t i n g neck c o n d i t i o n , 
t h e r e b y c a u s i n g t h e i n c r e a s e i n symptoms which d i s a b l e d c l a i m a n t 
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and f o r c e d him t o s t o p w o r k i n g . Given t h i s c o n c l u s i o n , we f i n d 
and h o l d t h e SAIF C o r p o r a t i o n , as i n s u r e r f o r Timber C u t t e r s , 
c l a i m a n t ' s l a s t employer, r e s p o n s i b l e f o r payment o f c l a i m a n t ' s 
compensation. 

ORDER 
The Referee's o r d e r dated May 16, 1984 i s r e v e r s e d i n p a r t . 

That p o r t i o n o f t h e or d e r which s e t a s i d e Argonaut Insurance 
Company's November 5, 1982 a g g r a v a t i o n c l a i m d e n i a l , i s s u e d i n 
b e h a l f o f Davidson's I n d u s t r i e s , I n c . , i s r e v e r s e d , and t h a t 
d e n i a l i s r e i n s t a t e d and a f f i r m e d . That p o r t i o n o f t h e o r d e r 
which upheld t he SAIF C o r p o r a t i o n ' s December 8, 1982 d e n i a l , 
i s s u e d i n b e h a l f o f Timber C u t t e r s , i s r e v e r s e d . SAIF's d e n i a l i s 
se t a s i d e , and t h i s c l a i m i s remanded t o SAIF f o r acceptance and 
p r o c e s s i n g i n accordance w i t h law. The remainder o f the Referee's 
o r d e r i s a f f i r m e d . SAIF s h a l l reimburse Argonaut f o r a l l 
compensation and a t t o r n e y fees payable under t h e terms o f t h e 
Referee's o r d e r t o the e x t e n t t h a t such amounts have been p a i d by 
Argonaut d u r i n g t he pendency o f t h i s p r o c e e d i n g . 

LARRY C. LONG, C l a i m a n t WCB 83-06154 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s A p r i l 2 3, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Peterson's order t h a t denied c l a i m a n t ' s request f o r i n c r e a s e d 
unscheduled permanent p a r t i a l d i s a b i l i t y . The is s u e i s e x t e n t o f 
d i s a b i l i t y upon r e c l o s u r e o f a c l a i m due t o a g g r a v a t i o n o f a 
compensable i n j u r y . 

C laimant's e n t i r e argument on review i s premised on h i s 
a s s e r t i o n t h a t he i s e n t i t l e d t o have h i s e x t e n t o f d i s a b i l i t y 
t o t a l l y r e d e t e r m i n e d upon c l a i m r e c l o s u r e . Claimant's 
e n t i t l e m e n t , however, i s c i r c u m s c r i b e d by ORS 656.273(1), which 
p r o v i d e s : 

" A f t e r t h e l a s t award or arrangement o f 
compensation, an i n j u r e d worker i s e n t i t l e d 
t o a d d i t i o n a l compensation, i n c l u d i n g 
m e dical s e r v i c e s , f o r worsened c o n d i t i o n s 
r e s u l t i n g from t he o r i g i n a l i n j u r y . " 
(Emphasis added.) 

On review c l a i m a n t does not address the Referee's s p e c i f i c 
f i n d i n g t h a t t he evidence f a i l s t o e s t a b l i s h t h a t c l a i m a n t ' s 
permanent l o s s o f e a r n i n g c a p a c i t y i s any g r e a t e r now than i t was 
i n November 1982. Claimant argues o n l y t h a t h i s t e s t i m o n y s h o u l d 
have been g i v e n g r e a t e r w e i g h t . The Referee c o n s i d e r e d c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y i n r e a c h i n g h i s d e c i s i o n , but found t he medical 
q u e s t i o n s u f f i c i e n t l y complex t h a t c l a i m a n t ' s t e s t i m o n y alone was 
i n s u f f i c i e n t t o prove h i s case. We agree. See Ga r b u t t v. SAIF, 
297 Or 148, 151 (1984). 

The Board a f f i r m s and adopts the order o f t h e Referee. 

ORDER 

The Referee's order dated August 30, 1984 i s a f f i r m e d . 
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RAY MOORE, C l a i m a n t WCB 84-01005 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y A p r i l 2 3, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee Leahy's or d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome and r e f u s e d t o impose p e n a l t i e s / a t t o r n e y 
f ees f o r v a r i o u s a l l e g e d c l a i m s p r o c e s s i n g v i o l a t i o n s , i n c l u d i n g 
unreasonable d e l a y i n r e f e r r i n g c l a i m a n t f o r v o c a t i o n a l 
a s s i s t a n c e . Claimant seeks an order remanding h i s " o c c u p a t i o n a l 
d isease c l a i m " t o SAIF f o r p r o c e s s i n g , as w e l l as i m p o s i t i o n o f 
p e n a l t i e s / a t t o r n e y fees on v a r i o u s grounds. 

Alt h o u g h we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n , 
which i s t h a t c l a i m a n t i s not e n t i t l e d t o any of t h e r e l i e f 
r e q u e s t e d , we reach t h a t d e c i s i o n by d i f f e r e n t r e a s o n i n g . 

Claimant s u s t a i n e d a compensable back i n j u r y on March 10, 
1976. L a t e r t h a t same year b i l a t e r a l c a r p a l t u n n e l syndrome was 
diagnosed, and s u r g e r y was performed t o a l l e v i a t e c l a i m a n t ' s 
symptoms. A p p a r e n t l y i n e a r l y 1978, some medical b i l l s a s s o c i a t e d 
w i t h t h i s c a r p a l t u n n e l s u r g e r y ( a p p a r e n t l y b i l l s f o r 
h o s p i t a l i z a t i o n ) were forwarded t o SAIF. By a speed l e t t e r d a t e d 
A p r i l 15, 1977, SAIF r e t u r n e d these b i l l i n g s t o the med i c a l 
p r o v i d e r i n d i c a t i n g i t s r e s p o n s i b i l i t y f o r a "back c o n d i t i o n 
o n l y , " and s u g g e s t i n g t h a t the medical p r o v i d e r d i r e c t l y b i l l 
c l a i m a n t or h i s p r i v a t e h e a l t h i n s u r e r . There i s an i n f e r e n c e 
t h a t c l a i m a n t ' s p r i v a t e h e a l t h i n s u r e r r e c e i v e d and p a i d f o r a l l 
m e d i c a l b i l l i n g s a s s o c i a t e d w i t h h i s c a r p a l t u n n e l c o n d i t i o n . 

The i s s u e of t h e w o r k - r e l a t e d n e s s of c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome a p p a r e n t l y was not r a i s e d by c l a i m a n t ( o r 
by counsel i n h i s b e h a l f ) u n t i l c l a i m a n t ' s p r e s e n t a t t o r n e y ' s 
l e t t e r t o SAIF dated December 1, 1983, e s s e n t i a l l y r e q u e s t i n g t h a t 
SAIF process a sep a r a t e c l a i m f o r b e n e f i t s r e l a t i v e t o c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome. SAIF t h e r e a f t e r requested an 
o p i n i o n from i t s n e u r o l o g i c a l c o n s u l t a n t c o n c e r n i n g a r e l a t i o n s h i p 
between c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l problems and h i s 
o r i g i n a l 1976 back i n j u r y . Dr. Brown, the c o n s u l t a n t , r e p o r t e d 
h i s o p i n i o n t h a t t h e r e was no r e l a t i o n s h i p . SAIF t h e r e a f t e r 
f o r m a l l y d e n i e d , t h a t i s , p a r t i a l l y d e n i e d , t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome. Th i s d e n i a l was 
issu e d under the same c l a i m number as c l a i m a n t ' s accepted low back 
i n j u r y , and i s o b v i o u s l y i n t e n d e d t o be a d e n i a l of c l a i m a n t ' s 
c a r p a l t u n n e l syndrome as an a l l e g e d consequence of t h e accepted 
back i n j u r y . I t i s not a d e n i a l of a separate o c c u p a t i o n a l 
disease c l a i m . 

I n a March 30, 1984 l e t t e r t o SAIF's l e g a l examiner, 
c l a i m a n t ' s a t t o r n e y r e q u e s t e d , among o t h e r t h i n g s , t h a t SAIF 
process a sep a r a t e o c c u p a t i o n a l disease c l a i m f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome, o r i g i n a t i n g w i t h t h e 1976 medical b i l l i n g s 
r e l a t e d t o t h a t c o n d i t i o n . When the h e a r i n g convened, c l a i m a n t 
and SAIF o u t l i n e d t h e issu e s p r e s e n t e d f o r r e s o l u t i o n . Claimant 
c o n t e s t e d SAIF's d e n i a l and a l s o requested an ord e r remanding the 
" o c c u p a t i o n a l disease c l a i m " t o SAIF f o r proper p r o c e s s i n g . I n 
a d d i t i o n , c l a i m a n t requested an award of i n t e r i m compensation and 

-466-



the i m p o s i t o n o f p e n a l t i e s / a t t o r n e y fees f o r SAIF's f a i l u r e t o 
pr o c e s s , i n any manner ( e i t h e r as a separate o c c u p a t i o n a l disease 
c l a i m or as a p o t e n t i a l l y compensable consequence of t h e accepted 
back i n j u r y ) , h i s c l a i m f o r b e n e f i t s i n c o n n e c t i o n w i t h t h e c a r p a l 
t u n n e l syndrome. I n a d d i t i o n , c l a i m a n t a l l e g e d an improper 
r e d u c t i o n of h i s temporary t o t a l d i s a b i l i t y b e n e f i t s , f o r which he 
sought t h e i m p o s i t i o n o f p e n a l t i e s / a t t o r n e y f e e s ; and f u r t h e r 
a l l e g e d unreasonable delay i n r e f e r r i n g him f o r v o c a t i o n a l 
a s s i s t a n c e and a l s o e n t i t l e m e n t t o p e n a l t i e s / a t t o r n e y fees f o r the 
d e l a y . 

At t h e c l o s e o f the h e a r i n g , counsel f o r SAIF amended t h e 
w r i t t e n d e n i a l t o i n c l u d e a d e n i a l o f an o c c u p a t i o n a l disease 
c l a i m f o r c a r p a l t u n n e l syndrome. Claimant's a t t o r n e y o b j e c t e d , 
s t a t i n g , " I t h i n k t h a t c l a i m a n t s h o u l d have an o p p o r t u n i t y t o f i l e 
a r e q u e s t f o r h e a r i n g on t h a t d e n i a l and respond t o i t . " 

I n h i s order u p h o l d i n g SAIF's d e n i a l , t h e Referee r e f e r r e d t o 
t h i s case as one i n v o l v i n g "a c a r p a l t u n n e l o c c u p a t i o n a l 
d i s e a s e . " A p p a r e n t l y as a consequence of t h a t c h a r a c t e r i z a t i o n o f 
the i s s u e , and n o t w i t h s t a n d i n g t h e f a c t t h a t he upheld SAIF's 
p a r t i a l d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l syndrome ( i s s u e d i n 
c o n n e c t i o n w i t h t h e low back c l a i m ) , he r e f u s e d t o c o n s i d e r any of 
the r e m a i n i n g i s s u e s r a i s e d by c l a i m a n t , w i t h one e x c e p t i o n 
d i s c u s s e d below. The Referee concluded t h a t such q u e s t i o n s were 
more a p p r o p r i a t e l y c o n s i d e r e d i n c o n n e c t i o n w i t h "a low back c l a i m 
f i l e . " 

I n a d d i t i o n t o u p h o l d i n g SAIF's p a r t i a l d e n i a l , t h e Referee 
d e c l i n e d t o impose a p e n a l t y / a t t o r n e y ' s f e e f o r SAIF's f a i l u r e t o 
process a c l a i m f o r c a r p a l t u n n e l syndrome i n a t i m e l y f a s h i o n . 
A l t h o u g h i t i s u n c l e a r from h i s w r i t t e n o r d e r , i t appears as 
though he c o n s i d e r e d s t i p u l a t i o n s e n t e r e d i n t o i n February 1979 
and March 1983 as having some p r e c l u s i v e e f f e c t upon the p r e s e n t 
c l a i m and the r e l a t e d i s s u e s o f p e n a l t i e s / a t t o r n e y f e e s . I n 
a d d i t i o n , he found no "medicals," as r e f e r e n c e d i n counsel's March 
20, 1984 l e t t e r t o SAIF, " t o support c l a i m a n t ' s o c c u p a t i o n a l 
d isease c l a i m . " We understand t h i s p o r t i o n o f the Referee's or d e r 
t o mean t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t SAIF ever r e c e i v e d 
a c l a i m f o r b e n e f i t s i n a s s o c i a t i o n w i t h h i s c a r p a l t u n n e l 
syndrome i n 1976 or 1977. 

I t i s apparent t h a t SAIF r e c e i v e d some medical b i l l i n g s 
r e l a t e d t o c l a i m a n t ' s 1976 c a r p a l t u n n e l s u r g e r y . I t i s e q u a l l y 
apparent t h a t these b i l l i n g s were r e t u r n e d by SAIF t o the medical 
p r o v i d e r , who, i n t u r n , s u b m i t t e d them t o c l a i m a n t ' s p r i v a t e 
h e a l t h i n s u r e r who then p a i d t h e b i l l s . 

I t i s e q u a l l y apparent t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome 
was not w o r k - r e l a t e d , and was never c o n s i d e r e d w o r k - r e l a t e d by h i s 
p h y s i c i a n s , e i t h e r a t t h e time s u r g e r y was performed or 
p r e s e n t l y . The p h y s i c i a n s ' b i l l i n g s were forwarded d i r e c t l y t o 
c l a i m a n t ' s p r i v a t e h e a l t h i n s u r e r . I t a p p a r e n t l y was t h e 
h o s p i t a l ' s b i l l i n g s t h a t were forwarded t o SAIF and then r e t u r n e d 
by SAIF. There i s no evidence t o i n d i c a t e what form these 
b i l l i n g s took and what i n f o r m a t i o n they c o n t a i n e d . Thus, we have 
no b a s i s f o r c o n c l u d i n g t h a t SAIF had reasonable n o t i c e t h a t t h e 
h o s p i t a l i n t e n d e d t o make a c l a i m i n c l a i m a n t ' s b e h a l f . I t i s 
more l i k e l y than not t h a t a c l e r i c a l e r r o r was made, and these 
b i l l i n g s m i s t a k e n l y were s u b m i t t e d t o the i n d u s t r i a l i n s u r e r , 
r a t h e r than c l a i m a n t ' s p r i v a t e h e a l t h i n s u r e r . T h e r e f o r e , we f i n d 
i n s u f f i c i e n t evidence t o conclude t h a t t h e h o s p i t a l b i l l i n g s 

-467-



o b v i o u s l y r e c e i v e d by SAIF c o n s t i t u t e d a " c l a i m " w i t h i n t h e 
meaning of ORS 656.005(7) and our d e c i s i o n i n B i l l y J. Eubanks, 35 
Van N a t t a 131 (1983) . 

Claimant's a t t o r n e y ' s December 1, 1983 l e t t e r t o SAIF was the 
f i r s t reasonable n o t i c e t h a t c l a i m a n t was s e e k i n g compensation i n 
c o n n e c t i o n w i t h h i s c a r p a l t u n n e l c o n d i t i o n . Less than two weeks 
b e f o r e , a s t i p u l a t i o n had been approved whereby SAIF accepted 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and i n i t i a t e d temporary t o t a l 
d i s a b i l i t y payments as of October 14, 1982. The r e c o r d i n d i c a t e s 
t h a t t h e c l a i m was r e c l o s e d on J u l y 17, 1984. Presumably, 
c l a i m a n t was i n r e c e i p t of a l l temporary d i s a b i l i t y b e n e f i t s t o 
which he was e n t i t l e d when he made t h i s " c l a i m " f o r c a r p a l t u n n e l 
syndrome. T h e r e f o r e , c l a i m a n t would not have been e n t i t l e d t o 
" i n t e r i m compensation" i n c o n n e c t i o n w i t h h i s " c a r p a l t u n n e l 
c l a i m , " even i f t h e r e had been evidence t o i n d i c a t e t h a t , a t t h e 
time the c l a i m was made, he was d i s a b l e d by t h i s c o n d i t i o n . C a r l 
R. Osborn, 36 Van N a t t a 1648 ( 1 9 8 4 ) ; see Bono v. SAIF, 298 Or 405 
(1984) . Because SAIF f o r m a l l y d e n i e d , w i t h i n 60 days of n o t i c e o f 
the c l a i m , the c o m p e n s a b i l i t y of c l a i m a n t ' s c a r p a l t u n n e l 
syndrome, a t l e a s t as a p o t e n t i a l l y compensable consequence o f h i s 
back i n j u r y , we f i n d no b a s i s f o r i m p o s i t i o n of p e n a l t i e s / a t t o r n e y 
fees on any o t h e r grounds. 

Claimant appears t o suggest t h a t he i s e n t i t l e d t o another 
h e a r i n g on the i s s u e of t h e c o m p e n s a b i l i t y o f h i s c a r p a l t u n n e l 
syndrome, not as an a l l e g e d l y compensable consequence of h i s back 
i n j u r y , but as a separate o c c u p a t i o n a l d i s e a s e . See ORS 
6 5 6 . 8 0 2 ( 1 ) . P r i o r t o and a t the h e a r i n g c l a i m a n t was c o n t e n d i n g 
t h a t h i s c a r p a l t u n n e l syndrome was compensable as an o c c u p a t i o n a l 
d i s e a s e , a l t h o u g h p r i o r t o the h e a r i n g , SAIF o b v i o u s l y was 
p r o c e e d i n g on the assumption t h a t c l a i m a n t was c o n t e n d i n g h i s 
c a r p a l t u n n e l c o n d i t i o n arose out of h i s accepted back i n j u r y . 
C o n s i d e r i n g the f a c t t h a t c l a i m a n t was a s s e r t i n g t h e o c c u p a t i o n a l 
disease t h e o r y p r i o r t o and a t the h e a r i n g , we f i n d no b a s i s f o r 
h i s o b j e c t i o n t o SAIF's o r a l amendment t o i t s d e n i a l a t t h e t i m e 
of h e a r i n g . I n a d d i t i o n , c l a i m a n t ' s apparent c o n t e n t i o n t h a t he 
i s e n t i t l e d t o another h e a r i n g on the " o c c u p a t i o n a l disease c l a i m " 
i s w i t h o u t any f o u n d a t i o n . See M i l l i o n v. SAIF, 45 Or App 1097 
( 1 9 8 0 ) ; c f . Thomas v. SAIF, 64 Or App 193 ( 1 9 8 3 ) . . 

We f i n d and h o l d t h a t the " c a r p a l t u n n e l c l a i m " f a i l s f o r 
l a c k of p r o o f on e i t h e r t h e o r y . The evidence f a i l s t o e s t a b l i s h 
t h a t c l a i m a n t ' s 1976 i n j u r y i n v o l v e d h i s upper e x t r e m i t i e s or 
o t h e r w i s e m a t e r i a l l y c o n t r i b u t e d t o t h e onset o f h i s c a r p a l t u n n e l 
syndrome. L i k e w i s e , the r e c o r d f a i l s t o e s t a b l i s h t h a t c l a i m a n t ' s 
work a c t i v i t y f o r the employer was the major c o n t r i b u t i n g cause o f 
t h i s c o n d i t i o n . Indeed, the medical evidence b e a r i n g on t h i s 
i s s u e i s c o m p l e t e l y t o t h e c o n t r a r y . 

The remaining i s s u e s i n v o l v e c l a i m a n t ' s c o n t e n t i o n t h a t 
p e n a l t i e s and a t t o r n e y fees are w a r r a n t e d f o r unreasonable 
r e d u c t i o n i n c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s and 
f o r SAIF's unreasonable d e l a y i n r e f e r r i n g c l a i m a n t f o r v o c a t i o n a l 
a s s i s t a n c e . With r e g a r d t o these i s s u e s , i t appears t h a t a 
h e a r i n g convened subsequent t o the J u l y 30, 1984 h e a r i n g b e f o r e 
Referee Leahy i n t h i s p r o c e e d i n g . Appended t o i t s respondent's 
b r i e f , SAIF has s u b m i t t e d a copy of Referee Mulder's o r d e r i n WCB 
Case No. 84-08065, which was i s s u e d January 7, 1985 ( t h e h e a r i n g 
was h e l d December 10, 1 9 8 4 ) . That pr o c e e d i n g was p r i m a r i l y 
concerned w i t h c l a i m a n t ' s request t h a t a J u l y 17, 1984 
D e t e r m i n a t i o n Order which r e c l o s e d h i s c l a i m be m o d i f i e d t o award 
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a d d i t i o n a l temporary and permanent d i s a b i l i t y . However, c l a i m a n t 
r a i s e d t he same p e n a l t y / a t t o r n e y f ee i s s u e s t h a t he p r e v i o u s l y 
a s s e r t e d b e f o r e Referee Leahy. U n l i k e Referee Leahy, Referee 
Mulder decided t he q u e s t i o n s p r e s e n t e d by imposing a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f ee f o r improper r e d u c t i o n o f temporary 
t o t a l d i s a b i l i t y ; and w i t h r e g a r d t o the v o c a t i o n a l a s s i s t a n c e 
i s s u e decided t h a t t h e i s s u e was "not r i p e , " and t h a t c l a i m a n t had 
f a i l e d t o prove e n t i t l e m e n t t o an a u t h o r i z e d t r a i n i n g program. 

I n h i s r e p l y b r i e f i n t h i s p r o c e e d i n g , c l a i m a n t has o b j e c t e d 
t o SAIF's submission o f Referee Mulder's o r d e r . Claimant a s s e r t s 
t h a t t h i s amounts t o a request t h a t t h e r e c o r d be reopened f o r the 
submission o f new evidence. See g e n e r a l l y ORS 6 5 6 . 2 9 5 ( 5 ) . 
Referee Mulder's o r d e r i s an o f f i c i a l o r d e r o f t h i s agency, and we 
have a u t h o r i t y t o take a d m i n i s t r a t i v e n o t i c e o f i t s c o n t e n t s . 
Dennis F r a s e r , 35 Van N a t t a 271 ( 1 9 8 3 ) . Claimant has had t h e 
o p p o r t u n i t y t o respond and, i n f a c t , has responded t o t h i s 
document, which we o f f i c i a l l y n o t e . 

Having f a i l e d t o o b t a i n a r u l i n g from one Referee, c l a i m a n t 
proceeded t o r e l i t i g a t e t h e same iss u e s b e f o r e Referee Mulder. 
Claimant o b t a i n e d a d e c i s i o n on what i s c e r t a i n l y t h e exact i s s u e 
p r e s e n t e d on review w i t h r e s p e c t t o t h e p e n a l t y / a t t o r n e y ' s f e e f o r 
r e d u c t i o n o f temporary t o t a l d i s a b i l i t y . Referee Mulder's 
d e c i s i o n i s not p r e s e n t l y s u b j e c t t o r e v i e w , as our agency r e c o r d s 
i n d i c a t e t h a t h i s o r d e r now has become f i n a l by o p e r a t i o n o f law. 
C o n s i d e r i n g these c i r c u m s t a n c e s , we r e f u s e t o g i v e f u r t h e r 
c o n s i d e r a t i o n t o t h i s i s s u e . 

A r g u a b l y t he q u e s t i o n decided by Referee Mulder ( e n t i t l e m e n t 
t o v o c a t i o n a l a s s i s t a n c e , t o - w i t an a u t h o r i z e d t r a i n i n g program) 
i s d i f f e r e n t from t he q u e s t i o n a p p a r e n t l y r a i s e d b e f o r e Referee 
Leahy and now t h e Board — SAIF's a l l e g e d unreasonable d e l a y i n 
r e f e r r i n g c l a i m a n t f o r v o c a t i o n a l a s s i s t a n c e . Assuming t h a t t h e 
unreasonable d e l a y i s s u e has not a l r e a d y been d e c i d e d , and t h a t 
t h e d e c i s i o n has not a l r e a d y become f i n a l by o p e r a t i o n o f law, we 
n e v e r t h e l e s s conclude t h a t the i s s u e i s not p r o p e r l y b e f o r e t h e 
Board. I f an i n s u r e r unreasonably delays r e f e r r i n g an i n j u r e d 
worker f o r v o c a t i o n a l a s s i s t a n c e , t h e D i r e c t o r o f t h e Workers' 
Compensation Department, not t h i s Board, i s a u t h o r i z e d t o impose a 
p e n a l t y f o r v i o l a t i o n o f the i n s u r e r ' s s t a t u t o r y o b l i g a t i o n s . 
J o e l I . H a r r i s , 36 Van Nat t a 829, 840 ( 1 9 8 4 ) , a f f ' d mem, 72 Or App 
591 ( 1 9 8 5 ) ; see ORS 656.745, OAR 436-61-981; see a l s o ORS 
656.728(1) ( e f f . J u l y 1, 1 9 8 4 ) . Thus, we l a c k j u r i s d i c t i o n t o 
g r a n t t he r e l i e f r e q u e s t e d . 

ORDER 

The Referee's order dated August 24, 1984, as c l a r i f i e d 
h e r e i n , i s a f f i r m e d . 
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HILARY RUSSELL, C l a i m a n t 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 84-03213 
A p r i l 2 3, 1985 
O r d e r on Re v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The C i t y of P o r t l a n d , d i r e c t r e s p o n s i b i l i t y employer, 
r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f the c o m p e n s a b i l i t y o f c o n t i n u i n g p a l l i a t i v e c h i r o p r a c t i c 
t r e a t m e n t f o r t h e a l l e g e d r e s i d u a l s o f a 1978 low back i n j u r y . 

On A p r i l 20, 1978 c l a i m a n t i n j u r e d her low back w h i l e 
a t t e m p t i n g t o move a 3 0 - g a l l o n can t w o - t h i r d s f u l l o f wet d i r t . 
She i n i t i a l l y r e c e i v e d c h i r o p r a c t i c t r e a t m e n t ; however, t h e r e c o r d 
does not develop i n any d e t a i l t h e e a r l y course o f c l a i m a n t ' s 
t r e a t m e n t . I n August o f 1978 Dr. Gripekoven, o r t h o p e d i s t , o p i n e d 
t h a t c l a i m a n t might have a h e r n i a t e d L5-S1 d i s c ; however, t h e r e i s 
no evidence i n t h e r e c o r d t h a t Dr. Gripekoven's s u s p i c i o n was ever 
c o n f i r m e d by anyone. 

On January 5, 1979 c l a i m a n t was examined by a pane l o f t h e 
Orthopaedic C o n s u l t a n t s , who opined t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and t h a t her impairment as a r e s u l t o f her i n j u r y was 
m i n i m a l . They f u r t h e r recommended t h a t c l a i m a n t r e c e i v e no 
f u r t h e r c h i r o p r a c t i c t r e a t m e n t . Claimant's c l a i m was c l o s e d by a 
D e t e r m i n a t i o n Order dated February 7, 1979 which awarded c l a i m a n t 
16° f o r 5% permanent p a r t i a l d i s a b i l i t y f o r her low back i n j u r y . 
The D e t e r m i n a t i o n Order was not appealed. 

Claimant was t r e a t e d by Dr. Daugherty, c h i r o p r a c t o r , between 
March and September o f 1979. Dr. Daugherty opined t h a t c l a i m a n t 
had developed c h r o n i c low back p a i n . His recommended t h e r a p y 
i n c l u d e d swimming and b i c y c l e r i d i n g . On September 4, 1979 
Dr. Daugherty ceased t r e a t i n g c l a i m a n t , n o t i n g t h a t she s t i l l had 
back p a i n b u t was not i m p r o v i n g under h i s c a r e . 

Claimant was aga i n examined by Orthopaedic C o n s u l t a n t s on 
January 25, 1980. This panel recorded t h a t c l a i m a n t r e p o r t e d low 
back p a i n about 20% of the time and t h a t c h i r o p r a c t i c t r e a t m e n t s 
gave her r e l i e f from symptoms. A f t e r t h e i r e x a m i n a t i o n t h e 
C o n s u l t a n t s s t a t e d t h a t t h e r e were no o b j e c t i v e s i g n s o f 
impairment and t h a t c l a i m a n t had improved s i n c e t h e p r e v i o u s 
Orthopaedic C o n s u l t a n t s ' e x a m i n a t i o n . X-rays a v a i l a b l e t o t h e 
p a n e l , however, r e v e a l e d a s l i g h t n a r r o w i n g a t L5-S1. The 
C o n s u l t a n t s recommended t h a t c l a i m a n t c o n t i n u e her c h i r o p r a c t i c 
t r e a t m e n t s f o r as l o n g as they p r o v i d e d r e l i e f from p a i n . 

The r e c o r d c o n t a i n s no d i r e c t evidence of c l a i m a n t ' s 
t r e a t m e n t between t h e January 1980 ex a m i n a t i o n by Orthopaedic 
C o n s u l t a n t s and t h e next subsequent Orthopaedic C o n s u l t a n t s ' 
e x a m i n a t i o n on February 1 , 1983. This p a n e l , o f which Dr. 
Gripekoven was a member, noted t h a t c l a i m a n t began c h i r o p r a c t i c 
t r e a t m e n t w i t h Dr. Beeson i n March o f 1980. I n i t i a l l y c l a i m a n t 
saw Dr. Beeson t h r e e times weekly. By February o f 1983 c l a i m a n t 
was seeing Dr. Beeson about every t h r e e weeks. The panel o p i n e d 
t h a t c l a i m a n t had a c h r o n i c lumbosacral s t r a i n , by h i s t o r y . The 
d o c t o r s f u r t h e r s t a t e d t h a t c o n t i n u i n g c h i r o p r a c t i c t r e a t m e n t was 
not i n d i c a t e d . 

The employer i s s u e d t he d e n i a l a t i s s u e i n t h i s case on 
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March 8, 1984. On May 9, 1984 Dr. T i l d e n conducted a c h i r o p r a c t i c 
e x a m i n a t i o n a t the employer's r e q u e s t . I n c o n n e c t i o n w i t h h i s 
e x a m i n a t i o n , Dr. T i l d e n o b t a i n e d x-rays taken o f c l a i m a n t a t t h e 
Western S t a t e s C h i r o p r a c t i c C l i n i c a p p r o x i m a t e l y t h r e e weeks a f t e r 
her 1978 i n j u r y . On t h e b a s i s o f h i s i n t e r p r e t a t i o n o f these 
x - r a y s , Dr. T i l d e n concluded t h a t c l a i m a n t had a d e g e n e r a t i v e 
L5-S1 d i s c compromise t h a t p r e e x i s t e d t h e 1978 i n j u r y . He opine d 
t h a t any p a i n c l a i m a n t was e x p e r i e n c i n g i n 1984 was due t o t h e 
d e g e n e r a t i v e d i s c disease and was u n r e l a t e d t o the 1978 i n d u s t r i a l 
i n j u r y . Dr. T i l d e n opined t h a t no f u r t h e r c h i r o p r a c t i c t r e a t m e n t 
was i n d i c a t e d due t o the i n d u s t r i a l i n j u r y and t h a t one o f t h e 
e x e r c i s e s c l a i m a n t was doing was c o n t r a i n d i c a t e d . 

Both Dr. Beeson and Dr. T i l d e n t e s t i f i e d a t the h e a r i n g . Dr. 
Beeson t e s t i f i e d t h a t he had never seen the 1978 x-rays o f 
c l a i m a n t . On c r o s s - e x a m i n a t i o n Dr. Beeson s t a t e d t h a t c l a i m a n t 
has a Grade I ( t h e l e a s t severe) " r e t r o l y s t h e s i s " o f L5-S1 and 
t h a t t h a t c o n d i t i o n c o u l d be c o m p a t i b l e w i t h d e g e n e r a t i v e d i s c 
d i s e a s e . Dr. Beeson c o n f i r m e d t h a t , t o h i s knowledge, c l a i m a n t 
had never had a CT scan or a myelogram and t h a t c l a i m a n t had no 
r a d i c u l o p a t h y . 

Dr. T i l d e n t e s t i f i e d t h a t , i n h i s o p i n i o n , c l a i m a n t ' s 
symptoms were not r e l a t e d t o her 1978 i n j u r y . His re a s o n i n g was 
based upon h i s e x a m i n a t i o n f i n d i n g of no p r e s e n t l y measurable 
impairment from t he i n j u r y and the 1978 x - r a y s , which were 
c o n s i s t e n t w i t h more r e c e n t x-rays showing t h e p r o g r e s s i o n o f 
c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e . None o f t h e x-rays examined 
by Dr. T i l d e n r e v e a l e d , i n h i s o p i n i o n , evidence o f severe i n j u r y 
t o c l a i m a n t ' s s p i n e . Although Dr. T i l d e n s t a t e d on 
c r o s s - e x a m i n a t i o n t h a t i t would be h i s o p i n i o n t h a t c l a i m a n t ' s 
c u r r e n t symptoms were r e l a t e d t o the i n j u r y i f i t was assumed t h a t 
c l a i m a n t had a permanent impairment from a c h r o n i c lumbar s t r a i n , 
he s t a t e d t h a t i f one were t o add t o t h e assumption t h a t c l a i m a n t 
had p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e , c l a i m a n t ' s c u r r e n t 
symptoms would not be a t t r i b u t a b l e t o t h e 1978 i n c i d e n t . 

Claimant t e s t i f i e d t h a t she has had low back p a i n 
c o n t i n u o u s l y s i n c e her i n j u r y . At the time o f t h e h e a r i n g , she 
was seeing Dr. Beeson once or t w i c e per month. His t r e a t m e n t s 
r e s u l t e d i n r e l i e f from p a i n f o r one or two weeks. 

The Referee rendered h i s d e c i s i o n v e r b a l l y a t t h e c o n c l u s i o n 
o f t h e h e a r i n g . He discus s e d a t some l e n g t h h i s views on t h e 
a p p l i c a b l e burden of p r o o f i n t h i s case, which he f e l t s h ould be 
borne by t h e i n s u r e r . He went on t o s t a t e , however, t h a t because 
t h e c l a i m a n t had not advanced t h i s t h e o r y o f the burden of p r o o f , 
he would f i n d t h a t c l a i m a n t had met her burden of p r o o f . There i s 
no doubt t h a t c l a i m a n t has the burden of p r o o f i n t h i s case. I n 
Poole v. SAIF, 69 Or App 503, 505-06 ( 1 9 8 4 ) , t h e c o u r t s t a t e d : 

"As w i t h c o m p e n s a b i l i t y i n g e n e r a l , 
c l a i m a n t has the burden of p r o v i n g t h a t t h e 
c o n d i t i o n f o r which he r e c e i v e s medical 
s e r v i c e s was caused by h i s compensable 
i n j u r y and t h a t t h e t r e a t m e n t i s reasonable 
and necessary. SAIF v. F o r r e s t , 68 Or App 
312 . . . (1984)7~see a l s o McGarry v. SAIF, 
24 Or App 883 . . . ( 1 9 7 6 ) . " 

Poole v. SAIF, supra, i n v o l v e d a f a c t u a l s i t u a t i o n we f i n d t o 
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be n e a r l y i n d i s t i n g u i s h a b l e from t h e f a c t s o f t h i s case. The 
c l a i m a n t i n Poole was denied f u r t h e r c h i r o p r a c t i c t r e a t m e n t f o r 
h i s low back on th e ground t h a t h i s symptoms were as a r e s u l t o f 
d e g e n e r a t i v e d i s c disease u n r e l a t e d t o h i s compensable low back 
i n j u r y . The me d i c a l t e s t i m o n y came from c h i r o p r a c t o r s w i t h 
d i f f e r i n g views o f t h e cause o f c l a i m a n t ' s symptoms, one f e e l i n g 
t h a t f u r t h e r t r e a t m e n t was compensable and two o t h e r s o p i n i n g t h a t 
i t was n o t . The c o u r t a f f i r m e d our f i n d i n g t h a t f u r t h e r t r e a t m e n t 
was n o t compensable. 

I n t h i s case, the v e r y best c l a i m a n t has done i s advance two 
ar g u a b l y e q u a l l y p r o b a b l e e x p l a n a t i o n s f o r her low back p a i n . 
"When t h e evidence p r e s e n t e d r e f l e c t s two e x p l a n a t i o n s f o r a 
c l a i m a n t ' s c o n d i t i o n t h a t are e q u a l l y p l a u s i b l e t o the f a c t f i n d e r , 
and one i s noncompensable, the c l a i m a n t has f a i l e d t o s u s t a i n t h e 
burden o f p r o o f . " Van Horn v. J e r r y J e r z e l , I n c . , 66 Or App 457, 
460 ( 1 9 8 4 ) . The Referee's o r d e r was erroneo u s . 

ORDER 

The Referee's order i s r e v e r s e d . The C i t y o f P o r t l a n d ' s 
d e n i a l dated March 4, 1984 i s r e i n s t a t e d and a f f i r m e d . 

BETTY L. SEINER, C l a i m a n t WCB 84-00691 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s A p r i l 2 3, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
D a n i e l Brown, A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

The SAIF C o r p o r a t i o n has moved the Board f o r an ord e r 
d i s m i s s i n g c l a i m a n t ' s request f o r review of Referee Q u i l l i n a n ' s 
order t h a t dismissed c l a i m a n t ' s request f o r h e a r i n g . SAIF's 
request s p e c i f i c a l l y asks t h a t t h e request f o r review be d i s m i s s e d 
as t o i t and the p a r t i e s i t r e p r e s e n t s , which are th e noncomplying 
employer and the Workers' Compensation Department A d m i n i s t r a t i v e 
Fund. See ORS 656.054. For the reasons t h a t f o l l o w , we d i s m i s s 
c l a i m a n t ' s request f o r Board-review i n i t s e n t i r e t y . 

On January 18, 1984 c l a i m a n t , t h r o u g h her a t t o r n e y , s u b m i t t e d 
an a g g r a v a t i o n c l a i m f o r b i l a t e r a l c a r p a l t u n n e l disease t o 
Farmers Insurance Group, i n s u r e r o f European Engine Products i n 
whose employ c l a i m a n t had s u s t a i n e d a compensable 1981 i n d u s t r i a l 
i n j u r y . Farmers denied t h e c l a i m on medical grounds May 3 1 , 
1984. I n August 1984 Farmers r e c e i v e d i n f o r m a t i o n t h a t l e d i t t o 
b e l i e v e t h a t c l a i m a n t ' s c o n d i t i o n was the r e s p o n s i b i l i t y of 
F a i r f i e l d Home f o r the Aged, a.k.a. F a i r f i e l d A d u l t Foster Home 
( F a i r f i e l d ) . F a i r f i e l d had been a d j u d i c a t e d t o be a noncomplying 
employer d u r i n g t h e r e l e v a n t p e r i o d i n May 1984 i n an u n r e l a t e d 
c l a i m . 

Farmers approached the Compliance D i v i s i o n r e g a r d i n g 
c o n t a c t i n g F a i r f i e l d t o determine whether one of t h e two s h o u l d be 
de s i g n a t e d a pa y i n g agent pursuant t o ORS 656.307. The SAIF 
C o r p o r a t i o n , on b e h a l f o f the Workers' Compensation Department and 
the A d m i n i s t r a t i v e Fund is s u e d a d e n i a l o f r e s p o n s i b i l i t y i n 
September 1984. On September 20, 1984, on motion o f Farmers, t h e 
Referee j o i n e d F a i r f i e l d as a p a r t y t o the h e a r i n g . A l t h o u g h t h e 
q u e s t i o n i s not s q u a r e l y b e f o r e us, we q u e s t i o n the p r o p r i e t y o f 
F a i r f i e l d h a v i ng been j o i n e d , s i n c e the r e c o r d does not d i s c l o s e 
t h a t a c l a i m was ever f i l e d w i t h F a i r f i e l d and SAIF r e p r e s e n t s 
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t h a t one has not been f i l e d . See Thomas L. R u n f t , 36 Van N a t t a 
1660, 1661-62 (1984) (Pursuant t o Board p o l i c y motions by one 
employer t o j o i n another employer a g a i n s t whom no c l a i m has been 
f i l e d c o n s i s t e n t l y d e n i e d ) . 

A h e a r i n g convened October 24, 1984. Claimant was not 
p r e s e n t a t the h e a r i n g , however her a t t o r n e y was p r e s e n t . Also 
p r e s e n t were the noncomplying employer and h i s a t t o r n e y , t h e 
a t t o r n e y f o r SAIF and the a t t o r n e y f o r Farmers. The Referee's 
o r d e r was i s s u e d November 5, 1984. On November 14, 1984 c l a i m a n t 
f i l e d her request f o r Board r e v i e w . The request c e r t i f i e s t h a t 
c o p i e s of i t were m a i l e d t o Farmers, i t s i n s u r e d and i t s a t t o r n e y 
and t o the noncomplying employer and i t s a t t o r n e y . Nowhere does 
t h e r e appear evidence t h a t a copy of the request was m a i l e d t o 
SAIF or the Workers Compensation Department. SAIF has r e p r e s e n t e d 
t h a t i t d i d not r e c e i v e a copy of the request f o r r e v i e w , a copy 
of the Board's acknowledgement of the r e q u e s t , the t r a n s c r i p t of 
the h e a r i n g or a copy of the c l a i m a n t ' s b r i e f . Claimant's b r i e f 
was r e c e i v e d by the Board January 25, 1985. SAIF f i l e d i t s motion 
t o d i s m i s s on February 14, 1985. More than s i x t y days a f t e r 
f i l i n g o f the SAIF motion have passed and c l a i m a n t has s u b m i t t e d 
no response. 

We f i n d the f a c t s t o be as r e p r e s e n t e d by SAIF's a t t o r n e y and 
agreed t o by the a t t o r n e y f o r the noncomplying employer. We note 
t h a t Farmers' a t t o r n e y s p e c i f i c a l l y s t a t e s t h a t Farmers has no 
p o s i t i o n w i t h r e g a r d t o SAIF's mot i o n . 

We f i n d t h a t n e i t h e r SAIF nor the Department r e c e i v e d a copy 
of c l a i m a n t ' s request f o r review or a c t u a l knowledge t h e r e o f 
w i t h i n t h i r t y days a f t e r the Referee's order was i s s u e d . ORS 
656.295(2) p r o v i d e s : "The requests f o r review s h a l l be m a i l e d t o 
a l l p a r t i e s t o the proceeding b e f o r e the r e f e r e e . " (Emphasis 
added. ) SAIF was a p a r t y t o the proceeding b e f o r e t h e Referee and 
was p r e s e n t by counsel a t the h e a r i n g . We b e l i e v e t h a t c l a i m a n t ' s 
f a i l u r e t o m a i l copies of the request f o r review t o SAIF i s f a t a l 
t o t he r e q u e s t . As we read Argonaut Insurance v. K i n g , 63 Or App 
847, 852 ( 1 9 8 3 ) , the i n v a l i d i t y o f c l a i m a n t ' s request f o r review 
as t o SAIF renders i t i n v a l i d as t o a l l p a r t i e s . See a l s o J u n i o r 
L. W e a t h e r f o r d , 36 Van N a t t a 1705 (1984). A c c o r d i n g l y , c l a i m a n t ' s 
r e q u e s t f o r review must be d i s m i s s e d . 

ORDER 

Claimant's November 14, 1984 request f o r Board review of the 
Referee's o r d e r i s d i s m i s s e d . The Referee's o r d e r dated 
November 5, 1984 i s f i n a l by o p e r a t i o n of law. 

DAVID F. BRAINERD, C l a i m a n t WCB 82-08311 & 82-07045 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

EBI Companies has requested r e c o n s i d e r a t i o n o f the Board's 
Order on Review dated March 29, 1985. I n our p r e v i o u s o r d e r , we 
a f f i r m e d those p o r t i o n s of the Referee's o r d e r which found EBI 
r e s p o n s i b l e f o r c l a i m a n t ' s l e f t knee and low back c o n d i t i o n s . 
However, we r e v e r s e d t h a t p o r t i o n of the Referee's o r d e r which had 
s e t a s i d e EBI's p a r t i a l d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
r i g h t knee c o n d i t i o n . EBI contends we n e g l e c t e d t o modify the 
Referee's award of a t t o r n e y fees c o n c e r n i n g t h i s i s s u e . 
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The Referee awarded $1500 f o r " s e r v i c e s i n r e v e r s a l o f t h e 
d e n i a l . " At h e a r i n g t h e s o l e i s s u e r e g a r d i n g c l a i m a n t ' s l e f t knee 
c o n d i t i o n was r e s p o n s i b i l i t y . However, bo t h r e s p o n s i b i l i t y and 
c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t knee and low back c o n d i t i o n s 
were c o n t e s t e d . Consequently, the a t t o r n e y ' s f ee award was 
a p p a r e n t l y i n t e n d e d f o r p r e v a i l i n g on the iss u e o f c o m p e n s a b i l i t y 
f o r these l a t t e r two c o n d i t i o n s . 

Since we have found c l a i m a n t ' s r i g h t knee c o n d i t i o n 
noncompensable, I t f o l l o w s t h a t a p o r t i o n of c l a i m a n t ' s award of 
a t t o r n e y fees s h o u l d be e l i m i n a t e d . T h e r e f o r e , c o n s i d e r i n g t h e 
e f f o r t s expended and the r e s u l t s o b t a i n e d , we conclude t h a t 
c l a i m a n t ' s a t t o r n e y f ee award f o r s e r v i c e s rendered a t h e a r i n g 
s h o u l d be reduced t o $750. See OAR 4 3 8 - 4 7 - 0 1 0 ( 1 5 ( 2 ) . 

A c c o r d i n g l y , EBI's request i s g r a n t e d . On r e c o n s i d e r a t i o n , 
w i t h t he above m o d i f i c a t i o n , the Board adheres t o and r e p u b l i s h e s 
i t s former o r d e r . 

IT IS SO ORDERED. 

WALTER F. BRUNDAGE, C l a i m a n t WCB 83-12217 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 26, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f Referee Neal's order which 
awarded no temporary t o t a l d i s a b i l i t y compensation on a c l a i m o f 
a g g r a v a t i o n o f a low back i n j u r y a f t e r c l a i m a n t r e t i r e d f r o m 
employment f o r reasons u n r e l a t e d t o h i s i n j u r y and d i s a b l i n g 
c o n d i t i o n . The is s u e on review i s whether a r e t i r e d worker i s 
e n t i t l e d t o time l o s s compensation when h i s c o n d i t i o n worsens such 
t h a t i f he were employed he would have t o s t o p w o r k i n g . 

The Board a f f i r m s and adopts t he order o f the Referee. See 
Stienno n v. SAIF, 68 Or App 735, r e v , denied ( 1 9 8 4 ) . 

ORDER 

The Referee's order dated J u l y 30, 1984, i s a f f i r m e d . 

MARVIN G. CHAPIN, C l a i m a n t WCB 83-11921 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s A p r i l 26, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n o f Referee Leahy's 
ord e r which a f f i r m e d t he i n s u r e r ' s p a r t i a l d e n i a l o f c h i r o p r a c t i c 
t r e a t m e n t f o r i n j u r i e s t o the low back. Claimant a l s o seeks an 
i n s u r e r - p a i d a t t o r n e y ' s f ee f o r r e d u c i n g the scope o f the 
i n s u r e r ' s d e n i a l . 

The Board a f f i r m s and adopts the order o f the Referee. See 
Poole v. SAIF, 69 Or App 503 ( 1 9 8 4 ) ; H i l a r y R u s s e l l , 37 Van 
Na t t a 470 ( A p r i l 23, 1 9 8 5 ) ; Clyde c . Wyant, 36 Van Na t t a 1067 
( 1 9 8 4 ) . ~ 
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Claimant takes t h e p o s i t i o n on review t h a t the d e n i a l 
a t t e m p t e d t o f o r e c l o s e f o r e v e r c l a i m a n t ' s e n t i t l e m e n t t o t r e a t m e n t 
of h i s low back c o n d i t i o n as i t might worsen due t o t h e 
compensable i n j u r y and t h a t t h e Referee's order o n l y upheld t h a t 
p o r t i o n o f the d e n i a l t h a t denied t r e a t m e n t i n November 1983. We 
f i n d t h e d e n i a l was based on medical o p i n i o n s t h a t the t r e a t m e n t 
was not r e q u i r e d due t o c l a i m a n t ' s compensable i n j u r y and t h a t 
c l a i m a n t has not shown an a g g r a v a t i o n of h i s compensable 
c o n d i t i o n . ORS 656.245, 656.273. T h e r e f o r e , the p a r t i a l d e n i a l 
was not reduced by t h e Referee's order and c l a i m a n t d i d n o t 
p r e v a i l on the d e n i a l i s s u e and i s not e n t i t l e d t o an a t t o r n e y ' s 
f e e award. 

The Referee's o r d e r dated August 24, 1984, i s a f f i r m e d . 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee Danner's 
o r d e r which upheld the SAIF C o r p o r a t i o n ' s February 17, 1984 d e n i a l 
of h i s back c o n d i t i o n . Claimant a l s o contends t h a t the Referee 
e r r e d i n denying him access t o c e r t a i n of SAIF's i n v e s t i g a t i v e 
m a t e r i a l s and t h a t SAIF's r e f u s a l t o p r o v i d e these m a t e r i a l s was 
unreasonable. SAIF c r o s s - r e q u e s t s review of those p o r t i o n s of t h e 
Referee's o r d e r which awarded a 25% p e n a l t y and a $700 a t t o r n e y 
fee f o r SAIF's a l l e g e d f a i l u r e t o pay temporary t o t a l d i s a b i l i t y 
compensation i n a t i m e l y manner and a l l e g e d f a i l u r e t o f u r n i s h 
c l a i m s i n f o r m a t i o n i n a t i m e l y manner pursuant t o former OAR 
436-83-460 (superceded 1984). 

We f i r s t c o n s i d e r c l a i m a n t ' s c o n t e n t i o n t h a t he was 
w r o n g f u l l y denied access t o c e r t a i n i n v e s t i g a t i v e r e p o r t s . He 
contends: 

"The SAIF C o r p o r a t i o n was i n possession o f 
some i n v e s t i g a t i v e m a t e r i a l s which t h e y 
p r o v i d e d t o v a r i o u s p h y s i c i a n s . These 
m a t e r i a l s were a l l u d e d t o i n one o f t h e 
p h y s i c i a n ' s r e p o r t s . As a r e s u l t of t h i s 
mention i n the medical r e p o r t s , c l a i m a n t 
took the p o s i t i o n t h a t any a l l e g e d 
p r i v i l e g e was waived. He then requested 
t h a t the m a t e r i a l s be d i s c l o s e d . The SAIF 
C o r p o r a t i o n (on the morning of h e a r i n g ) 
r e f u s e d t o p r o v i d e t h e m a t e r i a l s and 
withdrew the medical r e p o r t t h a t made 
r e f e r e n c e t o i t . The SAIF C o r p o r a t i o n took 
the p o s i t i o n t h a t t h i s cured any l a c k of 
d i s c o v e r y and t h a t c l a i m a n t was not 
e n t i t l e d t o be p r o v i d e d w i t h t h e m a t e r i a l s 
t h a t had been p r o v i d e d t o the d o c t o r , 
u n l e s s t h e r e p o r t was a d m i t t e d i n t o 
e v idence. " 

ORDER 

GEORGE M. GURLEY, C l a i m a n t 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 84-00079 
A p r i l 26, 1985 
O r d e r on Rev i e w 

SAIF's r e s p o n s i b i l i t y t o p r o v i d e c l a i m s i n f o r m a t i o n i n t h i s 
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case i s governed by former OAR 436-83-460 (superceded 1984). I t 
i n p a r t p r o v i d e d : 

"Upon demand of any c l a i m a n t r e q u e s t i n g a 
h e a r i n g , t h e DRE/SAIF and i t s 
r e p r e s e n t a t i v e s s h a l l w i t h i n 15 days of 
m a i l i n g s a i d demand f u r n i s h t o c l a i m a n t or 
h i s r e p r e s e n t a t i v e , w i t h o u t c o s t , c o p i e s o f 
a l l m e d ical and v o c a t i o n a l r e p o r t s and 
o t h e r documents r e l e v a n t and m a t e r i a l t o 
t h e c l a i m which are then or come t o be i n 
the p o s s e s s i o n o f the DRE/SAIF or i t s 
r e p r e s e n t a t i v e s , except t h a t evidence 
o f f e r e d s o l e l y f o r impeachment need not be 
d i s c l o s e d . " (Emphasis added) 

Claimant's January 4, 1984 request f o r h e a r i n g c o n t a i n e d a 
request f o r c o p i e s from SAIF o f a l l p r e s e n t and f u t u r e m e d i c a l 
documents and o t h e r i n f o r m a t i o n r e l a t e d t o t h e c l a i m . A l t h o u g h 
t h e Referee's o r d e r does not address c l a i m a n t ' s e n t i t l e m e n t t o 
a d d i t i o n a l documents, and a l t h o u g h n e i t h e r t h e d i s p u t e d documents 
nor the medical r e p o r t a l l e g e d l y r e f e r r i n g t o them are i n c l u d e d i n 
the r e c o r d f o r our r e v i e w , t he m a t e r i a l s t h a t we do have suggest 
t h a t t he Referee, w i t h o u t d i r e c t l y r e v i e w i n g t he d i s p u t e d 
m a t e r i a l s , denied c l a i m a n t ' s request on the b a s i s t h a t t h e 
impeachment e x c e p t i o n o f former OAR 436-83-460 excused t h e i r 
n o n d i s c l o s u r e . 

The d i s p u t e d documents were not o f f e r e d a t h e a r i n g . Two 
wi t n e s s e s d i d t e s t i f y , however, t h a t c l a i m a n t had c u t wood s i n c e 
t h e a l l e g e d i n j u r y , n o t w i t h s t a n d i n g c l a i m a n t ' s t e s t i m o n y t o the 
c o n t r a r y . These w i t n e s s e s a l s o t e s t i f i e d t h a t someone from SAIF 
had come t o t h e i r shop t o i n v e s t i g a t e . We surmise t h a t t h e 
d i s p u t e d m a t e r i a l s r e l a t e a t l e a s t i n p a r t t o t h i s i n v e s t i g a t i o n . 

Former OAR 436-83-460 d i d not r e q u i r e p r e - h e a r i n g d i s c l o s u r e 
of r e l e v a n t and m a t e r i a l documents so l o n g as t h e i r use a t h e a r i n g 
was l i m i t e d t o impeachment. I t was the n a t u r e of t h e i r use, not 
the c h a r a c t e r o f the documents w i t h r e f e r e n c e t o t h e c l a i m , t h a t 
was and i s d e t e r m i n a t i v e . As the r e c o r d b e f o r e us does not 
demonstrate t h a t c l a i m a n t was denied documents r e l a t i n g t o 
evidence used a t h e a r i n g f o r o t h e r than impeachment purposes, 
t h e r e i s no b a s i s t o conclude t h a t a d d i t i o n a l m a t e r i a l s s h o u l d 
have been p r o v i d e d . 

The Board a f f i r m s and adopts the or d e r o f t h e Referee as i t 
r e l a t e s t o c o m p e n s a b i l i t y . 

F i n a l l y , we c o n s i d e r the Referee's award o f p e n a l t i e s and 
a t t o r n e y fees f o r SAIF's a l l e g e d f a i l u r e t o pay temporary t o t a l 
d i s a b i l i t y compensation i n a t i m e l y manner and a l l e g e d f a i l u r e t o 
f u r n i s h c l a i m s i n f o r m a t i o n i n a t i m e l y manner. We f i n d no p r o o f 
t h a t compensation was not t i m e l y p a i d . Absent such p r o o f , t h e 
award of p e n a l t i e s and a t t o r n e y fees was improper. See P a r r e l W. 
Carr, 36 Van Na t t a 16, m o d i f i e d , 36 Van Na t t a 164 ( 1 9 8 4 ) ; ORS 
656.262(10). 

ORDER 

The Referee's o r d e r dated August 6, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the Referee's o r d e r 
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awarding a 25% p e n a l t y and a $700 a t t o r n e y fee f o r the c a r r i e r ' s 
a l l e g e d f a i l u r e t o pay temporary t o t a l d i s a b i l i t y and comply w i t h 
OAR 436-83-460 i n a t i m e l y manner are r e v e r s e d . The Referee's 
or d e r i s a f f i r m e d i n a l l o t h e r r e s p e c t s . 

ROY M. HOKE, C l a i m a n t WCB 83-07945 
B u r t , e t a ! . , C l a i m a n t ' s A t t o r n e y s A p r i l 26, 1985 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s review of Referee Seymour's o r d e r which 
d i r e c t e d i t t o resume payment of permanent t o t a l d i s a b i l i t y 
compensation awarded by a D e t e r m i n a t i o n Order dated September 2, 
1983, and imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s fee based 
upon t h e permanent t o t a l d i s a b i l i t y b e n e f i t s which were unpaid as 
of t he date of the h e a r i n g . The broad i s s u e i s the p r o p r i e t y o f 
t h e i n s u r e r ' s c e s s a t i o n of permanent t o t a l d i s a b i l i t y b e n e f i t s . 
The narrow i s s u e concerns the p r e c i s e e f f e c t of another Referee's 
o r d e r i n a p r i o r p r o c e e d i n g . 

Claimant s u s t a i n e d a compensable low back i n j u r y i n September 
of 1979. The c l a i m was i n i t i a l l y c l o s e d by D e t e r m i n a t i o n Order i n 
June of 1981, which awarded temporary d i s a b i l i t y and 80° (25%) 
unscheduled d i s a b i l i t y . I n December of 1981 a s t i p u l a t i o n was 
approved whereby t h e p a r t i e s agreed t h a t the c l a i m s h o u l d be 
reopened and temporary t o t a l d i s a b i l i t y p a i d as of March 3 1 , 
1981. T h e r e a f t e r , on A p r i l 2 1, 1982, another D e t e r m i n a t i o n Order 
i s s u e d w i t h d r a w i n g the p r e v i o u s D e t e r m i n a t i o n Order and c l o s i n g 
t h e c l a i m w i t h an award f o r temporary t o t a l d i s a b i l i t y and 160° 
(50%) unscheduled d i s a b i l i t y . 

I n September of 1982 the employer, th r o u g h i t s s e r v i c e agency 
a t the t i m e , issued a f o r m a l d e n i a l o f c l a i m reopening f o r an 
a l l e g e d l y worsened c o n d i t i o n . I n e a r l y December o f t h a t year 
c l a i m a n t was a d m i t t e d t o the h o s p i t a l w i t h i n c r e a s e d low back 
p a i n . Claimant was h o s p i t a l i z e d f o r almost t h r e e weeks. On 
December 2 1 , 1982 t h e employer issued another f o r m a l d e n i a l o f 
c l a i m reopening s t a t i n g t h a t t h e r e had been no worsening o f 
c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n . 

On February 22, 1983 a h e a r i n g convened b e f o r e Referee Daron 
i n WCB Case No. 82-09021. The i s s u e s were c l a i m reopening f o r a 
worsened c o n d i t i o n pursuant t o ORS 656.273, payment o f medical 
s e r v i c e s i n c o n n e c t i o n w i t h c l a i m a n t ' s December 1982 
h o s p i t a l i z a t i o n , p u r suant t o ORS 656.245, and p e n a l t i e s / a t t o r n e y 
f e e s f o r unreasonable r e s i s t a n c e t o the payment of compensation. 
The r e c o r d of t h a t h e a r i n g was c l o s e d t h a t same d a t e . 

On February 18, 1983, f o u r days b e f o r e the h e a r i n g b e f o r e 
Referee Daron, c l a i m a n t had been examined by Dr. Raaf, a 
neurosurgeon, a p p a r e n t l y on r e f e r r a l by Dr. B u r r , c l a i m a n t ' s 
a t t e n d i n g o r t h o p e d i c p h y s i c i a n . I n a r e p o r t dated March 3, 1983, 
addressed t o Dr. Burr and copied t o t h e employer's s e r v i c e agency, 
Dr. Raaf s t a t e d t h a t c l a i m a n t was p r e s e n t l y i n c a p a c i t a t e d f o r any 
k i n d o f work. He recommended r e e x p l o r a t i o n and decompression o f 
the nerve r o o t between L4 and L5 on the l e f t . The employer 
processed Dr. Raaf's r e p o r t as another a g g r a v a t i o n c l a i m . A f t e r 
c o n f e r r i n g w i t h Dr. Buza, c l a i m a n t ' s a t t e n d i n g neurosurgeon, t h e 
employer f o r m a l l y denied the request f o r c l a i m reopening on t h e 
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b a s i s t h a t c l a i m a n t ' s c o n d i t i o n had not " c l i n i c a l l y " m a t e r i a l l y 
worsened. This d e n i a l was dated March 22, 1983. 

On March 28, 1983 Referee Daron issued h i s o r d e r i n WCB Case 
No. 82-09021. Among o t h e r t h i n g s , he ord e r e d t h a t t h e employer 
accept and process a December 1982 a g g r a v a t i o n c l a i m , i n c l u d i n g 
payment o f medical s e r v i c e s and temporary t o t a l d i s a b i l i t y as o f 
December 2, 1982. Because o f i t s o u t s t a n d i n g March 22 d e n i a l , t h e 
employer f a i l e d or r e f u s e d t o pay compensation or f u r t h e r process 
t h e c l a i m as or d e r e d by Referee Daron. 

The employer reques t e d Board review o f Referee Daron's o r d e r . 

Claimant requested a h e a r i n g c o n t e s t i n g the employer's 
March 22, 1983 d e n i a l . A h e a r i n g convened b e f o r e Referee W i l s o n 
i n WCB Case No. 83-02989. Referee Wilson i s s u e d an or d e r on 
May 23, 1983. The outcome o f the p r e s e n t p r o c e e d i n g i s determined 
by the e f f e c t g i v e n t o t h i s Referee's o r d e r , which became f i n a l by 
o p e r a t i o n of law. 

The r e c o r d b e f o r e Referee Wilson c o n s i s t e d o f a l l documentary 
evidence made of r e c o r d i n the Daron p r o c e e d i n g . I n a d d i t i o n , 
t w e l v e o t h e r e x h i b i t s were a d m i t t e d , i n c l u d i n g the March 3, 1983 
Raaf r e p o r t and the March 28, 1983 Daron o r d e r . Referee W i l s o n 
concluded t h a t a t the time o f the employer's March 22 d e n i a l 
Referee Daron had j u r i s d i c t i o n o f the p r o c e e d i n g , and t h a t , " I t 
was h i s [Daron's] r e s p o n s i b i l i t y t o determine whether c l a i m a n t ' s 
c o n d i t i o n had worsened and whether an a g g r a v a t i o n had o c c u r r e d . " 
Referee Wilson s t a t e d t h a t the d e n i a l was " i l l - a d v i s e d , " r e a s o n i n g 
t h a t i t would have been p r e f e r a b l e f o r the employer t o r e q u e s t 
t h a t Referee Daron reopen the e v i d e n t i a r y r e c o r d upon r e c e i p t o f 
the Raaf r e p o r t . He a l s o commented, however, t h a t , "The documents 
r e c e i v e d i n t h i s i n t e r i m [ a f t e r t he Daron h e a r i n g and b e f o r e 
issuance o f th e Daron o r d e r ] would have added n o t h i n g t o [ t h e ] 
case, even i f a d m i t t e d a t a reconvened h e a r i n g . " Referee Wilson 
found the employer's d e n i a l improper. He a l s o concluded t h a t t h e 
i n s u r e r ' s a c t i o n , or n o n - a c t i o n , c o n s t i t u t e d unreasonable 
r e s i s t a n c e t o the payment o f compensation. His or d e r concluded: 

"IT IS THEREFORE ORDERED t h a t t h e d e n i a l 
i s s u e d on March 22, 1983 i s disapproved and 
s e t a s i d e . 

" I T IS FURTHER ORDERED t h a t the employer 
pay a l l sums ord e r e d by [Referee Daron] i n 
h i s Opinion and Order o f March 28, 1983, 
and employer i s o r d e r e d t o pay, as 
a d d i t i o n a l compensation i n the form o f 
p e n a l t y , an amount equal t o 25 pe r c e n t o f 
th e b e n e f i t s payable t o c l a i m a n t from t h e 
date o f c e s s a t i o n o f those b e n e f i t s t o t h e 
date upon which such b e n e f i t s are aga i n 
resumed. 
• * * * * » 

Referee W i l s o n a l s o imposed an employer-paid a t t o r n e y ' s f e e 
pursuant t o the p r o v i s i o n s o f ORS 656.382(1). 

A f t e r issuance o f Referee Wilson's order the employer p a i d 
compensation as p r e v i o u s l y ordered by Referee Daron. The c l a i m 
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was processed t o c l o s u r e p u r suant t o ORS 656.268. On September 2, 
1983 a D e t e r m i n a t i o n Order awarded c l a i m a n t a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y and permanent t o t a l d i s a b i l i t y e f f e c t i v e J u l y 19, 
1983. The employer began payment of permanent t o t a l d i s a b i l i t y as 
o r d e r e d by t h e D e t e r m i n a t i o n Order. 

On December 8, 1983 the Board e n t e r e d i t s Order on Review i n 
WCB Case No. 82-09021, the proceeding i n which Referee Daron found 
t h a t c l a i m a n t had s u s t a i n e d a compensable a g g r a v a t i o n as o f 
December 1982. Roy M. Hoke, 35 Van N a t t a 1756 ( 1 9 8 3 ) . The Board 
r e v e r s e d t h a t p o r t i o n of Referee Daron's order which s e t a s i d e t h e 
employer's December 1982 a g g r a v a t i o n c l a i m d e n i a l . That d e n i a l 
was r e i n s t a t e d and a f f i r m e d . (The Court of Appeals has r e c e n t l y 
a f f i r m e d the Board's o r d e r i n s o f a r as i t determined t h a t t h e r e was 
no compensable a g g r a v a t i o n . Hoke v. L i b b y , McNeil & L i b b y , 73 Or 
App 44 (1985) ) . 

A f t e r r e c e i v i n g t h e Board's o r d e r , the employer t e r m i n a t e d 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y payments. I n a d d i t i o n , t he 
employer advised c l a i m a n t of an overpayment of temporary t o t a l and 
permanent t o t a l d i s a b i l i t y b e n e f i t s i n excess o f $14,000. 

Claimant requested a h e a r i n g c h a l l e n g i n g the employer's 
t e r m i n a t i o n of b e n e f i t s and r e q u e s t i n g p e n a l t i e s / a t t o r n e y f e e s . A 
h e a r i n g convened b e f o r e Referee Seymour on A p r i l 5, 1984, which 
r e s u l t e d i n the o r d e r p r e s e n t l y on review. The sum and substance 
of Referee Seymour's r a t i o n a l e i s t h a t t he employer was not 
j u s t i f i e d i n t e r m i n a t i n g c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
payments because the September 2, 1983 D e t e r m i n a t i o n Order 
awarding permanent t o t a l d i s a b i l i t y was e n t e r e d pursuant t o 
Referee Wilson's o r d e r , which had become f i n a l by o p e r a t i o n o f 
law. Referee Seymour's o r d e r s t a t e s i n p e r t i n e n t p a r t : 

"The Workers' Compensation Board, by i t s 
Order on Review, found t h a t t h e r e was no 
medical evidence o f a worsening o f 
c l a i m a n t ' s c o n d i t i o n from the June 24, 1981 
D e t e r m i n a t i o n Order, t o the December 21, 
1982 d e n i a l l e t t e r . O b v i o u s l y , i n order 
f o r t he E v a l u a t i o n D i v i s i o n t o have made 
the f i n d i n g i t d i d when i t found the 
c l a i m a n t t o be permanently and t o t a l l y 
d i s a b l e d , t h e r e must have been evidence of 
a worsening a f t e r the December 2 1 , 1982 
d e n i a l . The worsening found by the 
E v a l u a t i o n D i v i s i o n c o u l d e a s i l y have been 
based upon t h e worsening of p a i n found by 
Dr. Raaf i n h i s March 3, 1983 l e t t e r , which 
was the s u b j e c t of the i n s u r e r ' s March 22, 
1983 d e n i a l , which d e n i a l was o v e r t u r n e d by 
Referee Wilson's Opinion and Order, which 
Opinion and Order was not appealed." 

U n l i k e Referee Seymour, we do not view Referee Wilson's o r d e r 
as " o v e r t u r n i n g " t h e employer's March 22, 1983 d e n i a l , i n t h e 
u s u a l sense. That i s , we do not c o n s i d e r Referee Wilson's o r d e r 
as a r u l i n g on the m e r i t s of an a g g r a v a t i o n c l a i m . As we read 
Referee Wilson's o r d e r , he found the d e n i a l p r o c e d u r a l l y improper 
and s e t i t a s i d e on t h a t b a s i s . Referee Wilson's o r d e r merely 
e n f o r c e d the terms of Referee Daron's o r d e r and imposed a 
p e n a l t y / a t t o r n e y ' s fee f o r the employer's f a i l u r e t o process t h e 
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c l a i m . Referee Wilson o r d e r e d t he employer t o "pay a l l sums 
o r d e r e d by t h e Referee [Daron] i n h i s Op i n i o n and Order o f 
March 28, 1983 . . . ." Referee Wilson made no independent 
f i n d i n g s c o n c e r n i n g a p o s s i b l e worsening o f c l a i m a n t ' s c o n d i t i o n , 
which would n e c e s s a r i l y form t h e b a s i s o f a r u l i n g on t h e m e r i t s 
of t he employer's a g g r a v a t i o n c l a i m d e n i a l . Whether Referee 
Wi l s o n c o r r e c t l y r u l e d t h a t t h e procedures employed by t h e 
employer were proper i s not a q u e s t i o n b e f o r e us. 

Because o f our c o n c l u s i o n t h a t Referee Wilson's o r d e r d i d 
n o t h i n g more than e n f o r c e t he terms of Referee Daron's o r d e r , i t 
n e c e s s a r i l y f o l l o w s t h a t t h e D e t e r m i n a t i o n Order which awarded 
permanent t o t a l d i s a b i l i t y ( i n a d d i t i o n t o awarding temporary 
t o t a l d i s a b i l i t y "per O p i n i o n and Order of March 28, 1983" — t h e 
Daron o r d e r ) was e n t e r e d pursuant t o Referee Daron's or d e r 
reopening t h e c l a i m as o f December 2, 1982. The r e m a i n i n g 
q u e s t i o n i s t h e p r o p r i e t y o f the employer's t e r m i n a t i o n o f 
permanent t o t a l d i s a b i l i t y upon issuance o f the Board's Order on 
Review. 

The i s s u e o f whether t he employer was o b l i g a t e d t o c o n t i n u e 
p a y i n g permanent t o t a l d i s a b i l i t y b e n e f i t s a f t e r issuance o f the 
BoardVs'Order on Review r i s e s and f a l l s w i t h t h e q u e s t i o n o f t h e 
e f f e c t t o be g i v e n Referee Wilson's o r d e r . Claimant does not 
contend t h a t t h e employer was o b l i g a t e d t o c o n t i n u e payment o f 
permanent t o t a l d i s a b i l i t y i n the absence of a f i n d i n g t h a t 
Referee Wilson's o r d e r i n d e p e n d e n t l y i n v e s t e d the D e t e r m i n a t i o n 
Order w i t h some l e g a l f o r c e or e f f e c t , nor would such an argument 
be p e r s u a s i v e . Once t h e Board i s s u e d i t s o r d e r r e v e r s i n g Referee 
Daron's o r d e r and r e i n s t a t i n g t h e i n s u r e r ' s d e n i a l , t h e Board 
o r d e r became the "law of the case" w i t h r e s p e c t t o a l l m a t t e r s 
d e c i d e d . The a g g r a v a t i o n c l a i m was then i n denied s t a t u s . 
T h e r e f o r e , t h e September 2, 1983 D e t e r m i n a t i o n Order, which 
r e c l o s e d t h e c l a i m pursuant t o Referee Daron's o r d e r t h a t t h e 
c l a i m be reopened and processed t o c l o s u r e , was rendered a 
n u l l i t y . The employer was not t h e r e a f t e r r e q u i r e d t o pay any 
f u r t h e r compensation under the terms of the D e t e r m i n a t i o n Order. 
A c c o r d i n g l y , t h e r e was no r e s i s t a n c e or r e f u s a l t o pay 
compensation w i t h i n t h e meaning o f ORS 656.262(10) or 656.382(1), 
and no p e n a l t i e s or a t t o r n e y fees are w a r r a n t e d . 

ORDER 

The Referee's order dated A p r i l 13, 1984 i s r e v e r s e d i n i t s 
e n t i r e t y . -

JOHN P. KEEBLE, C l a i m a n t WCB 83-11875 & 84-01661 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y ' O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Leahy's or d e r which found t h a t c l a i m a n t was e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s based on t h e wages he r e c e i v e d a t 
th e t i m e o f h i s o r i g i n a l compensable i n j u r y r a t h e r than t he wages 
he r e c e i v e d when he s u s t a i n e d a subsequent i n j u r y , w h i l e 
p a r t i c i p a t i n g i n a wage subsi d y program. On r e v i e w , SAIF contends 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s s h o u l d be based on t h e 
wages he r e c e i v e d w h i l e p a r t i c i p a t i n g i n the wage subsi d y program. 
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The Board a f f i r m s the o r d e r of th e Referee w i t h t h e f o l l o w i n g 
comment. We p e r c e i v e no p e r s u a s i v e reason t o d i s t i n g u i s h an 
i n j u r y s u f f e r e d w h i l e p a r t i c i p a t i n g i n a wage subsi d y program from 
an i n j u r y s u f f e r e d w h i l e p a r t i c i p a t i n g i n a nonremunerative 
a u t h o r i z e d t r a i n i n g program. The r a t i o n a l e i s the same. The 
subsequent i n j u r y o c c u r r e d d u r i n g reasonable a c t i v i t i e s o f 
v o c a t i o n a l r e t r a i n i n g which f l o w as a d i r e c t and n a t u r a l 
consequence from the p r i m a r y i n j u r y . See F i r k u s v. Alder Creek 
Lumber, 48 Or App 251 (1 9 8 0 ) , rev den, 292~~Or 302 (1 9 8 2 ) ; Wood v. 
SAIF, 30 Or App 1103, rev den, 282 Or 189 (1978). To conclude 
o t h e r w i s e would serve as a d i s i n c e n t i v e t o i n j u r e d workers 
c o n t e m p l a t i n g v o c a t i o n a l r e h a b i l i t a t i o n t h r o u g h wage subs i d y 
agreements and would be c o n t r a r y t o the g e n e r a l o b j e c t i v e o f the 
Workers' Compensation system t o r e s t o r e the i n j u r e d worker t o 
p r o d u c t i v e employment. 

ORDER 

The Referee's order dated June 29, 1984 i s a f f i r m e d . 
C l aimant's a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . ^ 

CURTIS M. LYON, C l a i m a n t WCB 83-04398 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand (Remanding) 

T h i s case i s b e f o r e t h e Board on remand from the Court o f 
Appeals. The c o u r t has i n s t r u c t e d us t o remand t h i s m a t t e r t o a 
Referee f o r the purpose of c o n s i d e r i n g a d d i t i o n a l evidence 
s u b m i t t e d by c l a i m a n t d i r e c t l y t o the c o u r t . ORS 656.289(6). 

NOW, THEREFORE, t h i s m a t t e r i s hereby remanded t o Referee 
P h i l l i p A. Mongrain f o r f u r t h e r proceedings i n accordance, w i t h t h e 
c o u r t ' s Order Remanding f o r Taking A d d i t i o n a l Evidence, e n t e r e d 
A p r i l 22, 1985. 

IT IS SO ORDERED. 

0 L I N D. MONKS, C l a i m a n t WCB 83-00464 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f Referee T. Lavere Johnson's o r d e r 
which: (1) s e t a s i d e the SAIF C o r p o r a t i o n ' s d e n i a l o f medical 
s e r v i c e s and awarded a $250 a t t o r n e y ' s fee f o r p r e v a i l i n g on the 
d e n i a l ; (2) a f f i r m e d a D e t e r m i n a t i o n Order dated J u l y 12, 1983, 
which awarded 144° f o r 45% unscheduled d i s a b i l i t y f o r i n j u r y t o 
c l a i m a n t ' s l e f t s h o u l d e r ; and (3) d e c l i n e d t o impose a 
p e n a l t y / a t t o r n e y ' s f e e . Claimant contends t h a t he shou l d be 
awarded an a d d i t i o n a l a t t o r n e y ' s fee f o r p r e v a i l i n g on SAlF's 
d e n i a l ; t h a t he i s e n t i t l e d t o an a d d i t i o n a l unscheduled award; 
and t h a t p e n a l t i e s and a t t o r n e y fees are a p p r o p r i a t e f o r SAIF's 
a l l e g e d l y unreasonable d e n i a l . I n i t s respondent's b r i e f , SAIF 
c h a l l e n g e s the Referee's c o n c l u s i o n t h a t the denied m e d i c a l 
s e r v i c e s are compensable. 

We a f f i r m the Referee's order i n i t s e n t i r e t y . Claimant 
contends t h a t , i n the absence o f a c r o s s - r e q u e s t f o r r e v i e w , SAIF 
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may not c h a l l e n g e t h a t p o r t i o n of the Referee's o r d e r s e t t i n g 
a s i d e i t s d e n i a l . We d i s a g r e e . Jimmie Parkerson, 35 Van N a t t a 
1247 ( 1 9 8 3 ) . Claimant's a t t o r n e y would have been e n t i t l e d t o an 
i n s u r e r - p a i d f ee on Board review had he addressed t h e m e r i t s o f 
t h i s a d d i t i o n a l i s s u e r a i s e d i n SAIF's respondent's b r i e f . 
Judy M. F r i e d r i c h , 36 Van Nat t a 1210, 1211 (1 9 8 4 ) ; see Teel v. 
Weyerhaeuser Co., 294 Or 588 (1983). Claimant's r e p l y b r i e f , 
however, has not addressed the m e r i t s of the i s s u e r a i s e d by SAIF; 
t h e r e f o r e , no a t t o r n e y ' s f ee i s w a r r a n t e d . 

ORDER 

The Referee's o r d e r dated February 27, 1984 i s a f f i r m e d . 

GREGORY N. M00NEY, C l a i m a n t WCB 84-00855 & 84 - 0 0 5 6 8 
James W. Powers, C l a i m a n t ' s A t t o r n e y A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
S t o e l , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

Les Schwab, a s e l f - i n s u r e d employer, r e q u e s t s review o f 
Referee Podnar's or d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
low back i n j u r y a g g r a v a t i o n c l a i m and which upheld t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m on b e h a l f 
of i t s i n s u r e d , C o n s o l i d a t e d Pine, I n c . , f o r an i n c i d e n t on 
October 24, 1983. Les Schwab a d d i t i o n a l l y c i t e s as e r r o r t h e 
Referee's e x c l u s i o n of f o u r e x h i b i t s . Claimant r e q u e s t s an 
i n c r e a s e i n the a t t o r n e y f ee awarded. 

Claimant's f i r s t i n d u s t r i a l i n j u r y was May 7, 1982, w h i l e 
employed by Les Schwab, a f t e r which c l a i m a n t r e t u r n e d t o work f o r 
the same employer and s u f f e r e d o c c a s i o n a l e x a c e r b a t i o n s o f h i s 
symptoms. His t r e a t i n g d o c t o r i n c r e a s e d h i s l i f t i n g l i m i t t o one 
hundred pounds i n February 1983. Claimant moved and began w o r k i n g 
f o r SAIF's i n s u r e d i n September 1983. He t e s t i f i e d t h a t he f e l t 
s t i f f and sore from t he work on the p l a n e r c h a i n , but he had been 
a b l e t o handle i t . On October 24, 1983 c l a i m a n t l i f t e d and 
t w i s t e d a f o u r f o o t l o n g 4x12 and f e l t an immediate sharp p a i n . 
He c o n t i n u e d t o work f o r a day and a h a l f , but then was i n t o o 
much p a i n t o c o n t i n u e w o r k i n g and sought medical h e l p . 

We f i n d t h a t t h e i n c i d e n t on October 24, 1983 was a new 
i n j u r y . Claimant's t r e a t i n g p h y s i c i a n , Dr. A t k i n s , opined t h a t 
c l a i m a n t had s u f f e r e d a new i n j u r y which was aggravated by the 
p r i o r i n j u r i e s . A f t e r r e v i e w i n g a l l o f c l a i m a n t ' s r e c o r d s , Dr. 
A t k i n s s t i l l b e l i e v e d t h a t t h e new i n j u r y made an independent 
c o n t r i b u t i o n t o c l a i m a n t ' s c o n d i t i o n , a l t h o u g h he opined t h a t t h e 
problem would c u r r e n t l y be l e s s i f t h e r e had not been t h e e a r l i e r 
i n j u r i e s . I t was t h e t y p e o f sudden t r a u m a t i c event capable o f 
ca u s i n g t h i s t y pe o f i n j u r y and which, i n f a c t , d i d cause c l a i m a n t 
t o r e q u i r e medical t r e a t m e n t and t o l o s e time from work, which 
t r a n s f e r s r e s p o n s i b i l i t y from the e a r l i e r employer t o the l a t e r 
employer. See Boise Cascade Corp. v. Starbuck, 296 Or 238 (1 9 8 4 ) ; 
S y l v i a J. R o b e r t s , 36 Van Natta 613 (1984). 

Because we f i n d t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n 
l i e s w i t h t h e SAIF C o r p o r a t i o n as the i n s u r e r on t h e r i s k a t t h e 
ti m e o f t h e l a t e r i n j u r y , the award of an a t t o r n e y ' s f e e a g a i n s t 
Les Schwab i s a l s o r e v e r s e d . I t appears from t he r e c o r d t h a t 
c l a i m a n t r e t a i n e d h i s a t t o r n e y a f t e r t h e order under ORS 656.307 
was i s s u e d . Claimant took no p o s i t i o n a t h e a r i n g and on re v i e w as 
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t o which employer i s r e s p o n s i b l e ; t h e r e f o r e , t h e r e w i l l be no 
a t t o r n e y fee award. W i l f r e d P u l t z , 35 Van Na t t a 684 (1 9 8 3 ) ; 
Robert Heilman, 34 Van Na t t a 1487 (1982). 

I n view o f the d i s p o s i t i o n of the r e s p o n s i b i l i t y i s s u e , t h e 
p r o p r i e t y o f th e Referee's e x c l u s i o n o f e x h i b i t s i s moot. 

ORDER 

The Referee's o r d e r dated June 15, 1984 i s r e v e r s e d . The 
d e n i a l o f Les Schwab o f January 19, 1984 i s r e i n s t a t e d and t h e 
award o f a t t o r n e y fees a g a i n s t i t i s vacated. The d e n i a l o f th e 
SAIF C o r p o r a t i o n o f December 23, 1983, as amended January 4, 1984, 
i s s e t a s i d e and th e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. SAIF s h a l l reimburse Les Schwab f o r a l l c l a i m 
c o s t s p a i d pursuant t o th e Referee's o r d e r . 

CLIFFORD L . PIERPOINT, C l a i m a n t WCB 83-09140 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review of t h a t p o r t i o n o f Referee 
Q u i l l i n a n ' s o r d e r which upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f 
h i s a g g r a v a t i o n c l a i m f o r a low back i n j u r y . On r e v i e w , c l a i m a n t 
contends t h a t h i s compensable c o n d i t i o n has worsened. SAIF 
c r o s s - r e q u e s t s review o f t h a t p o r t i o n o f the Referee's o r d e r which 
assessed p e n a l t i e s and accompanying a t t o r n e y fees f o r f a i l i n g t o 
p r o p e r l y deny medical b i l l s . 

We a f f i r m t h a t p o r t i o n o f the Referee's o r d e r which found 
t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a compensable a g g r a v a t i o n . 
We a l s o a f f i r m t h a t p o r t i o n of the Referee's o r d e r which assessed 
SAIF a p e n a l t y f o r an improper d e n i a l of c l a i m a n t ' s medical 
b i l l s . However, we modify the Referee's a t t o r n e y fee award o f 
$800. A t t o r n e y fee awards are based on e f f o r t s expended and 
r e s u l t s o b t a i n e d . OAR 438-47-010(2). G e n e r a l l y , " r e s u l t s 
o b t a i n e d " i n the form o f medical s e r v i c e s are c o n s i d e r e d t o be 
r a t h e r modest. P e r r y D. B l o u i n , 35 Van Natta 570 (1983). 
C o n s i d e r i n g the e f f o r t s expended and the r e s u l t s o b t a i n e d by 
c l a i m a n t ' s a t t o r n e y i n e s t a b l i s h i n g not o n l y SAIF's unreasonable 
conduct i n i s s u i n g an improper d e n i a l , but a l s o i n s e c u r i n g 
payment f o r medical t r e a t m e n t s pursuant t o ORS 656.245, we 
conclude t h a t an a t t o r n e y ' s fee o f $600 would be more a p p r o p r i a t e . 

ORDER 

The Referee's order dated August 9, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . Claimant's a t t o r n e y i s awarded $600 f o r 
p r e v a i l i n g a t h e a r i n g on the medical t r e a t m e n t i s s u e and t h e 
p e n a l t y i s s u e . The remainder o f the Referee's o r d e r i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $150 f o r s e r v i c e s rendered on Board 
re v i e w r e l a t i n g t o the p e n a l t y i s s u e , t o be p a i d by th e SAIF 
C o r p o r a t i o n . 
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ROBERT E. PITTMAN, C l a i m a n t ( D e c e a s e d ) WCB 83-01462 & 83-0 1 4 6 3 
J o e l B. R e e d e r , C l a i m a n t ' s A t t o r n e y A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Mongrain's o r d e r which upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l 
d e n i a l o f r e s p o n s i b i l i t y f o r h i s low back medical t r e a t m e n t . On 
r e v i e w , c l a i m a n t contends h i s c u r r e n t low back t r e a t m e n t was 
c a u s a l l y r e l a t e d t o h i s 1975 compensable i n j u r y . 

The Board a f f i r m s t h e order o f t h e Referee w i t h t h e f o l l o w i n g 
comment. The p a r t i e s have advised us t h a t subsequent t o the 
Referee's o r d e r c l a i m a n t d i e d from i n j u r i e s s u s t a i n e d i n an 
aut o m o b i l e a c c i d e n t . SAIF has moved f o r d i s m i s s a l , c o n t e n d i n g t h e 
Board l a c k s j u r i s d i c t i o n because the i d e n t i t y o f c l a i m a n t ' s 
b e n e f i c i a r i e s , i f any, i s u n c l e a r . We deny SAIF's m o t i o n . I f a 
worker has f i l e d a reques t f o r h e a r i n g and death occurs p r i o r t o 
the f i n a l d i s p o s i t i o n o f the r e q u e s t , t he worker's s u r v i v i n g 
spouse or c h i l d r e n under the age of 18 s h a l l be e n t i t l e d t o pursue 
the m a t t e r t o f i n a l d e t e r m i n a t i o n of a l l i s s u e s p r e s e n t e d by the 
request f o r h e a r i n g . See ORS 656.218(3), ( 5 ) ; ORS 656.204. Our 
de novo review o f the r e c o r d r e v e a l s t h a t a l t h o u g h c l a i m a n t 
a p p a r e n t l y was d i v o r c e d , he i s s u r v i v e d by a daughter who meets 
these s t a t u t o r y r e q u i r e m e n t s . Consequently, c l a i m a n t ' s s u r v i v i n g 
c h i l d i s e n t i t l e d t o pursue t h i s m a t t e r t o f i n a l d e t e r m i n a t i o n . 

ORDER 

The Referee's o r d e r dated J u l y 3 1 , 1984 i s a f f i r m e d . 
KATHY I . SMITH, C l a i m a n t WCB 83-03432 & 83-06838 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Marcus K. Ward, D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s and c r o s s - r e q u e s t s r e v i e w o f 
Referee Howell's o r d e r . I n i t s c a p a c i t y as the i n s u r e r f o r Family 
Counseling S e r v i c e o f Lane County, SAIF re q u e s t s review o f t h a t 
p o r t i o n o f the Referee's o r d e r which s e t a s i d e i t s d e n i a l o f t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s 1983 back c o n d i t i o n and found i t 
r e s p o n s i b l e f o r payment o f compensation t o c l a i m a n t . I n i t s 
c a p a c i t y as i n s u r e r f o r C e n t r a l Oregon C o u n c i l on Aging, I n c . 
(COCA), SAIF c r o s s - r e q u e s t s review o f t h a t p o r t i o n of t h e 
Referee's o r d e r which found c l a i m a n t ' s c u r r e n t back c o n d i t i o n 
compensable. The Referee upheld COCA/SAIF's a g g r a v a t i o n c l a i m 
d e n i a l based upon h i s d e t e r m i n a t i o n t h a t Family Counseling i s 
l i a b l e f o r payment of c l a i m a n t ' s compensation. The i s s u e s on 
rev i e w are c o m p e n s a b i l i t y o f c l a i m a n t ' s back c o n d i t i o n b e g i n n i n g 
i n e a r l y 1983; and, assuming i t i s compensable, which employer i s 
r e s p o n s i b l e f o r payment o f c l a i m a n t ' s compensation. 

On our de novo r e v i e w , we conclude t h a t c l a i m a n t has f a i l e d 
t o e s t a b l i s h by a preponderance of the p e r s u a s i v e evidence t h a t 
her c u r r e n t c o n d i t i o n i s compensable, e i t h e r as an a g g r a v a t i o n o f 
her compensable 1982 i n j u r y (COCA/SAIF) or as a new i n d u s t r i a l 
exposure w h i l e w o r k i n g f o r Family Counseling d u r i n g t he l a t t e r 
months o f 1982. T h e r e f o r e , we r e v e r s e t he Referee's o r d e r . 
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Claimant had no back problems u n t i l May 26, 1982. On t h a t 
d a t e , w h i l e she was w o r k i n g as a homemaker p e r f o r m i n g housework 
f o r one of COCA's e l d e r l y c l i e n t s , she e x p e r i e n c e d the immediate 
onset of back p a i n w h i l e l i f t i n g a vacuum c l e a n e r . Claimant was 
t r e a t e d by Dr. Lang, a c h i r o p r a c t i c p h y s i c i a n , who noted 
c l a i m a n t ' s c o m p l a i n t s of l e f t , mid back p a i n . He diagnosed l e f t 
i n t e r c o s t a l s t r a i n a t the T8 t o 10 l e v e l s . C h i r o p r a c t i c 
m a n i p u l a t i o n w i t h p h y s i o t h e r a p y was a d m i n i s t e r e d . Claimant was 
r e l e a s e d t o r e g u l a r work on June 17, 1982, and she r e t u r n e d t o 
work. Dr. Lang r e l e a s e d c l a i m a n t from h i s care on J u l y 7, 1982; 
however, she r e t u r n e d t o h i s o f f i c e on J u l y 12, a p p a r e n t l y h a v i n g 
e x p e r i e n c e d an e x a c e r b a t i o n of her back c o n d i t i o n . Dr. Lang 
a n t i c i p a t e d t h a t c l a i m a n t ' s c o n d i t i o n would become s t a b l e w i t h i n 
two t o t h r e e weeks. Claimant a p p a r e n t l y was d i s s a t i s f i e d w i t h t h e 
t r e a t m e n t p r o v i d e d by Dr. Lang. This prompted her c o n s u l t a t i o n 
w i t h Dr. Newby, a neurosurgeon. Dr. Newby examined c l a i m a n t on 
August 13, 1982. He diagnosed t h o r a c i c s t r a i n . The c o m p l a i n t s 
recorded i n h i s o f f i c e notes are d e s c r i b e d as p a i n i m m e d i a t e l y 
below the t i p o f the l e f t s h oulder b l a d e , o c c a s i o n a l l y r a d i a t i n g 
i n t o the l e f t l e g , l e f t arm and l e f t t e mporal r e g i o n of t h e 
s c a l p . Dr. Newby found no p a r a s p i n a l muscle spasm. He p r e s c r i b e d 
C l i n o r i l , an a n t i - i n f l a m m a t o r y m e d i c a t i o n , e x e r c i s e and swim 
t h e r a p y . He i n d i c a t e d t h a t c l a i m a n t was t o c o n t i n u e w o r k i n g . He 
scheduled c l a i m a n t f o r a r e t u r n v i s i t d u r i n g the f i r s t p a r t o f 
September f o r a repeat e v a l u a t i o n . Claimant never r e t u r n e d t o Dr. 
Newby, a p p a r e n t l y as a r e s u l t o f her move from the Bend area t o 
t h e E u g e n e / S p r i n g f i e l d area i n September o f 1982. At t h a t t i m e 
c l a i m a n t was e s s e n t i a l l y f r e e of any back c o m p l a i n t s . 

A l t h o u g h the c l a i m was i n i t i a l l y c l o s e d by a D e t e r m i n a t i o n 
Order on August 24, 1982, t h a t D e t e r m i n a t i o n order was r e s c i n d e d 
i n view of c l a i m a n t ' s J u l y e x a c e r b a t i o n . The c l a i m was o f f i c i a l l y 
c l o s e d on October 27, 1982 w i t h an award f o r temporary t o t a l and 
temporary p a r t i a l d i s a b i l i t y o n l y . 

I n September of 1982 c l a i m a n t began w o r k i n g p a r t time f o r 
Family Counseling. Her j o b d u t i e s r e q u i r e d her t o care f o r a 
p a r a p l e g i c woman ( a l s o r e f e r r e d t o as a q u a d r a p l e g i c woman i n 
v a r i o u s p o r t i o n s o f the r e c o r d ) and her son i n t h e i r home. 
Claimant's j o b d u t i e s i n c l u d e d moving the woman i n t o and out o f 
her waterbed and w h e e l c h a i r . Claimant was u n c e r t a i n o f the 
woman's w e i g h t , but b e l i e v e d t h a t she weighed more than 100 
pounds, p o s s i b l y 135 pounds. Although c l a i m a n t d i d not t e s t i f y t o 
or o t h e r w i s e r e l a t e t h i s f a c t , her most r e c e n t a t t e n d i n g 
c h i r o p r a c t i c p h y s i c i a n , Dr. C a r l s t r o m , t e s t i f i e d t h a t the h i s t o r y 
i n h i s o f f i c e notes r e f l e c t e d t h a t c l a i m a n t moved t h i s woman " w i t h 
a n o t h e r ' s h e l p . " 

Claimant began t o experience neck, s h o u l d e r , upper back, mid 
back and, a p p a r e n t l y , low back p a i n sometime d u r i n g November o f 
1982. She c o n t i n u e d t o work u n t i l January o f 1983, when she had 
t o q u i t because o f the p a i n . I n e a r l y January of 1983, she came 
under the care of Dr. C a r l s t r o m . The 829 form (Change o f 
A t t e n d i n g P h y s i c i a n ) completed by Dr. C a r l s t r o m d e s c r i b e s 
c l a i m a n t ' s c o m p l a i n t s as, "mid back p a i n , h i g h back p a i n , neck 
p a i n , headaches, l e g p a i n , low energy, more i r r i t a b l e , more 
nervous, l o s s of s l e e p . " The form a l s o n o t e s , " p a i n and 
tenderness i n the neck, p a i n and tenderness i n the h i g h back, p a i n 
and tenderness i n the mid back, p a i n and tenderness i n the low 
back." (Dr. C a r l s t r o m t e s t i f i e d a t the h e a r i n g and s t a t e d t h a t 
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c l a i m a n t d i d not express any c o m p l a i n t s of low back p a i n d u r i n g 
her i n i t i a l v i s i t , a c c o r d i n g t o h i s o f f i c e n o t e s . ) Dr. 
C a r l s t r o m ' s x-ray f i n d i n g s were, " m u l t i p l e m i s a l i g n m e n t s o f t h e 
c e r v i c a l - d o r s a l , l u m b o - s a c r a l areas." He diagnosed, " c h r o n i c 
c e r v i c a l and d o r s a l s p r a i n - s t r a i n w i t h muscle spasm, m y o s i t i s and 
r a d i c u l a l g i a w i t h a s s o c i a t e d r e o c c u r r i n g headaches." C h i r o p r a c t i c 
m a n i p u l a t i v e t h e r a p y was a d m i n i s t e r e d , and Dr. C a r l s t r o m e s t i m a t e d 
t h a t c l a i m a n t would r e q u i r e two t o t h r e e months of t r e a t m e n t . Dr. 
C a r l s t r o m ' s o f f i c e v e r i f i e d c l a i m a n t ' s i n a b i l i t y t o work as o f 
January 10, 1983. 

Claimant was examined by Dr. Degge, an o r t h o p e d i c surgeon, a t 
SAIF's re q u e s t on or about March 1, 1983. At t h a t t i m e c l a i m a n t 
had no c o m p l a i n t s c o n c e r n i n g her "upper back." She was 
e x p e r i e n c i n g neck and low back symptoms, however. He d e s c r i b e d 
c l a i m a n t as ". . . a n obese 32 year o l d female f i v e f o o t one and 
t h r e e q u a r t e r inches i n h e i g h t w e i g h i n g 198 pounds." Dr. Degge 
found no v i s i b l e or p a l p a b l e p a r a c e r v i c a l muscle spasm i n e i t h e r 
t h e c e r v i c a l or d o r s a l lumbar areas of c l a i m a n t ' s s p i n e . There 
was f u l l range of motion of the c e r v i c a l and d o r s a l lumbar s p i n e , 
and a l l motions were accomplished w i t h o u t p a i n . X-rays o f t h e 
c e r v i c a l and lumbar s p i n e d i s c l o s e d a s p i n e t h a t was i n "good 
a l i g n m e n t . " Dr. Degge commented t h a t t h e r e was no evidence o f 
s u b l u x a t i o n s , d i s l o c a t i o n s or m a l a l i g n m e n t s . Nor was t h e r e any 
evidence of s k e l e t a l i n j u r y . He diagnosed a s t r a i n of the d o r s a l 
s p i n e , "by h i s t o r y , " r e s o l v e d ; p o s t u r a l low back p a i n ; muscle 
t e n s i o n headaches; f u n c t i o n a l o v e r l a y ; and exogenous o b e s i t y . He 
commented t h a t , as r e p o r t e d by e a r l i e r examiners, c l a i m a n t had 
s u s t a i n e d a s t r a i n of her d o r s a l s p i n e as a r e s u l t o f her May 1982 
i n j u r y , but t h a t she d i d not develop p a i n i n her neck or lower 
back u n t i l t h i s was r e p o r t e d by Dr. C a r l s t r o m i n January of 1983, 
e i g h t months f o l l o w i n g the i n j u r y . He c o n s i d e r e d c l a i m a n t as 
s u f f e r i n g from t e n s i o n - t y p e headaches secondary t o a f u n c t i o n a l 
o v e r l a y . He s t a t e d t h a t c l a i m a n t ' s p o s t u r a l low back c o m p l a i n t s 
were aggravated by her o b e s i t y , and t h a t , "There i s v e r y l i t t l e i n 
the way o f c l i n i c a l or x-ray f i n d i n g s t o s u p p o r t the degree o f 
d i s a b i l i t y t h i s workman i s a l l e g i n g . " He c o n s i d e r e d c l a i m a n t ' s 
symptoms t o be l a r g e l y f u n c t i o n a l i n o r i g i n . He found c l a i m a n t ' s 
work r e l a t e d d o r s a l s p i n e i n j u r y s t a t i o n a r y , s t a t i n g t h a t c l a i m a n t 
c o u l d r e t u r n t o the same o c c u p a t i o n w i t h l i m i t a t i o n s i n bending 
and l i f t i n g due t o her p o s t u r a l low back c o m p l a i n t s . Dr. Degge 
found "no evidence whatsoever of a g g r a v a t i o n of i n j u r i e s growing 
out of t h e a c c i d e n t of May 26, 1982." 

On March 14, 1983 SAIF issued a d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i n c o n n e c t i o n w i t h her May 1982 COCA i n j u r y . 

On or about June 15, 1983 c l a i m a n t f i l e d a c l a i m w i t h Family 
C o u n s e l i n g . The c l a i m was i n i t i a l l y d e f e r r e d by SAIF. 

On June 24, 1983 Dr. C a r l s t r o m r e p o r t e d t h a t c l a i m a n t had 
improved t o t h e p o i n t of being m e d i c a l l y s t a t i o n a r y as o f June 7, 
1983. He s t a t e d t h a t she had responded t o t r e a t m e n t s , but t h a t 
she was s u b j e c t t o a g g r a v a t i o n . He a n t i c i p a t e d a need f o r one t o 
two t r e a t m e n t s per month f o r the "immediate f u t u r e . " His 
e x a m i n a t i o n of June 7, 1983 r e f l e c t e d ranges o f motion o f t h e 
thoracolumbar and c e r v i c a l s p i n e t h a t were w i t h i n normal l i m i t s . 
C laimant e x p e r i e n c e d o n l y minimal p a i n w i t h d i g i t a l p r e s s u r e t o 
the s p i n e . 

Claimant was examined by Dr. F e c h t e l , a c h i r o p r a c t i c 
p h y s i c i a n , on or about J u l y 15, 1983, a t SAIF's request i n 
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c o n n e c t i o n w i t h t h e Family Counseling c l a i m . The h i s t o r y t h a t he 
took w i t h r e g a r d t o the May 1982 i n j u r y was t h a t , " [ C l a i m a n t ] 
noted severe p a i n i n the l e f t lower back which o c c u r r e d as she 
l i f t e d , t h e [ n ] got worse d u r i n g t he course o f t h a t day." 
(Emphasis added.) The c o m p l a i n t s d e s c r i b e d by c l a i m a n t i n c l u d e d 
neck, s h o u l d e r and low back d i s c o m f o r t , c h a r a c t e r i z e d p r i m a r i l y as 
" p r e s s u r e . " Dr. F e c h t e l ' s p h y s i c a l e x a m i n a t i o n was l i m i t e d t o t h e 
lu m b o s a c r a l s p i n e . He found f u l l and u n r e s t r i c t e d lumbar range o f 
mo t i o n . He examined t he x-rays a v a i l a b l e from Dr. Degge's o f f i c e 
c o n s i s t i n g o f m u l t i p l e p r o j e c t i o n s o f the c e r v i c a l and lumbar 
s p i n e . He agreed w i t h Dr. Degge's assessment o f good g e n e r a l 
a l i g n m e n t w i t h o u t p a t h o l o g y or f r a c t u r e a t any l e v e l , a l t h o u g h he 
i n t e r p r e t e d t h e l a t e r a l p r o j e c t i o n o f the lumbar spin e as 
d e m o n s t r a t i n g a s l i g h t l y reduced l o r d o s i s . Dr. F e c h t e l diagnosed 
t h o r a c i c s t r a i n , " c o n s i s t e n t w i t h mechanism of a c c i d e n t , per the 
1982 o n - t h e - j o b i n c i d e n t , " which was r e s o l v e d ; thoracolumbar 
s t r a i n , by h i s t o r y , and marked o b e s i t y . He found no evidence o f 
permanent impairment o f the lumbosacral s p i n e . 

Dr. F e c h t e l o b v i o u s l y took some time t o d i s c u s s w i t h c l a i m a n t 
her p e r s o n a l and medical h i s t o r y . He formed t he i m p r e s s i o n t h a t 
c l a i m a n t had r e c e n t l y been widowed. He a l s o concluded t h a t 
c l a i m a n t was e x p e r i e n c i n g " s i g n i f i c a n t m u s c u l o s k e l e t a l s t r e s s due 
t o r a p i d weight l o s s and g a i n . His r e p o r t s t a t e s : 

" I n h i s t o r y t a k i n g , t h i s p a t i e n t r e p o r t s 
t h a t she has been s u b j e c t e d t o s i g n i f i c a n t 
e m o t i o n a l d i s t r e s s . * * * [ c l a i m a n t ] 
i n d i c a t e s t h a t p r i o r t o her a c c i d e n t i n 
1982, she weighed 165 which r e p r e s e n t e d a 
75 pound weight l o s s . Then a f t e r her 
husband d i e d , she gained back t o 210. She 
has l o s t a t t h i s exam a p p r o x i m a t e l y 10 
pounds and i s doing t h i s t h r o u g h proper 
e a t i n g p r a c t i c e . I t i s b e l i e v e d t h a t these 
two f a c t o r s s e t t h e stage f o r t h e 
d i s c o m f o r t t h i s p a t i e n t r e p o r t s o c c u r r i n g 
over t h e November, December, and January, 
1983 p e r i o d . I must agree w i t h Dr. Degge 
t h a t t h e r e appears t o be no a g g r a v a t i o n o f 
the 1982 i n c i d e n t . The 1983 d i s c o m f o r t i s 
sep a r a t e and d i s t i n c t . " 

I n view o f the "em o t i o n a l and p h y s i c a l m i l i e u " t h a t he c o n s i d e r e d 
c l a i m a n t t o be undergoing d u r i n g l a t e 1982/early 1983, and i n the 
absence o f any p a r t i c u l a r i n c i d e n t t h a t c o u l d be i d e n t i f i e d as an 
onset of c l a i m a n t ' s p a i n , he concluded t h a t c l a i m a n t ' s work 
a c t i v i t i e s f o r Family Counseling had v e r y l i t t l e t o do w i t h t h e 
onset o f her problems. He co n s i d e r e d i t l i k e l y t h a t her back p a i n 
would have o c c u r r e d w i t h any du t y a t home or a t work. 

Claimant a p p a r e n t l y i n d i c a t e d t h a t she f e l t she was i n c a p a b l e 
of c o n t i n u i n g t o work i n her p r e s e n t c o n d i t i o n . Dr. F e c h t e l 
c o n s i d e r e d t h i s i n c o n s i s t e n t w i t h h i s o b j e c t i v e f i n d i n g s on 
e x a m i n a t i o n . He recommended t h a t c l a i m a n t c o n t i n u e an a p p r o p r i a t e 
w e i g h t l o s s program and s i g n i f i c a n t e x e r c i s e t h e r a p y i n o r d e r t o 
a l l e v i a t e her d i s c o m f o r t . He a l s o i n f o r m e d c l a i m a n t t h a t she was 
capable o f r e t u r n i n g t o whatever work she d e s i r e d w i t h o u t 
l i m i t a t i o n s . On t h e b a s i s of h i s p h y s i c a l e x a m i n a t i o n and r e v i e w 
of t h e medical r e p o r t s , he s t a t e d h i s concurrence w i t h t h e 
c o n c l u s i o n s s t a t e d i n Dr. Degge's r e p o r t . 
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On J u l y 18, 1983 SAIF f o r m a l l y denied c l a i m a n t ' s c l a i m w i t h 
Family C o u n s e l i n g . 

The p a r t i e s deposed Dr. F e c h t e l p r i o r t o the h e a r i n g , 
i n d i c a t e d t h a t the e m o t i o n a l s t r e s s he p e r c e i v e d c l a i m a n t 
undergoing would, i n and o f i t s e l f , account f o r c l a i m a n t ' s 
p h y s i c a l or m u s c u l o s k e l e t a l d i s c o m f o r t . He a l s o i n d i c a t e d 
t h e f l u c t u a t i o n i n c l a i m a n t ' s w e i g h t , as he understood i t , 
have been a m a t e r i a l c o n t r i b u t i n g cause t o the onset and 
c o n t i n u a t i o n o f her back problems. He c l a r i f i e d t h a t h i s 
e x a m i n a t i o n d i s c l o s e d no s i g n i f i c a n t o r t h o p e d i c problem. 

At the h e a r i n g c l a i m a n t t e s t i f i e d t h a t as a r e s u l t o f her May 
1982 i n j u r y she i n i t i a l l y e x p e r i e n c e d mid and upper back p a i n . 
She had no p a i n i n her lower back u n t i l she r e t u r n e d t o work 
a p p r o x i m a t e l y one month a f t e r her i n j u r y . The symptoms t h a t 
prompted her r e t u r n t o Dr. Lang i n J u l y of 1982 i n c l u d e d not o n l y 
mid and upper back p a i n , but low back p a i n as w e l l . Thus, her 
t e s t i m o n y i s somewhat a t odds w i t h the h i s t o r y r e f l e c t e d by 
contemporaneous medical r e p o r t s , which r e p o r t c o m p l a i n t s o f mid 
back p a i n , as opposed t o upper and low back p a i n , i n May and 
August of 1982. This p o r t i o n of the r e c o r d s u p p o r t s t h e 
c o n c l u s i o n t h a t c l a i m a n t developed m u l t i f a r i o u s back c o m p l a i n t s 
a f t e r she c o m p l e t e l y recovered from her May 1982 i n j u r y and her 
c l a i m was c l o s e d , not sometime p r i o r t h e r e t o as her t e s t i m o n y 
suggests. 

Dr. C a r l s t r o m t e s t i f i e d a t the h e a r i n g . I t was h i s o p i n i o n 
t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t e d from a c o m b i n a t i o n of her May 
1982 back i n j u r y and her work a c t i v i t i e s f o r Family C o u n s e l i n g . 
He t e s t i f i e d : 

" I f e l t t h a t . . . the vacuum i n c i d e n t was 
. . . t h e area t h a t was — t h a t gave r i s e 
t o t h e mid-back . . . mid t o upper back and 
t h e b e g i n n i n g s of t h e lower back, and t h e 
second one had the . . . e f f e c t of making 
. . . the c o n d i t i o n worse, and making i t 
more widespread." 

The Referee d i s c o u n t e d Dr. Degge's o p i n i o n based upon h i s 
c o n c l u s i o n t h a t Dr. Degge " e r r o n e o u s l y understood t h a t c l a i m a n t 
had no low back or neck symptoms u n t i l January 1983." He a l s o 
found i t s i g n i f i c a n t t h a t Dr. Degge's r e p o r t c o n t a i n s no r e f e r e n c e 
t o c l a i m a n t ' s j o b d u t i e s w i t h Family Counseling i n v o l v i n g t h e 
moving and l i f t i n g of c l a i m a n t ' s d i s a b l e d c l i e n t . . We have a l r e a d y 
noted t h a t c l a i m a n t ' s t e s t i m o n y i s a t odds w i t h t h e h i s t o r y 
r e f l e c t e d by contemporaneous medical r e c o r d s . The r e c o r d s , i n 
f a c t , do s u p p o r t Dr. Degge's c o n c l u s i o n s c o n c e r n i n g t h e l o c a l i z e d 
c o m p l a i n t s a s s o c i a t e d w i t h c l a i m a n t ' s i n i t i a l i n j u r y and t h e l a t e r 
onset of more widespread c o m p l a i n t s . We are u n c e r t a i n whether Dr. 
Degge's f a i l u r e t o note c l a i m a n t ' s more r e c e n t employment i s due 
t o h i s f a i l u r e t o take an a c c u r a t e h i s t o r y or c l a i m a n t ' s f a i l u r e 
t o r e l a t e a c t i v i t i e s she deemed s i g n i f i c a n t i n the onset o f her 
i n c r e a s i n g problems. 

There i s a t l e a s t an i n f e r e n c e t h a t the f a u l t l i e s w i t h 
c l a i m a n t . When c l a i m a n t was examined by Dr. Degge, she had not 
y e t f i l e d a c l a i m w i t h Family Counseling. I t i s p o s s i b l e t h a t , a t 
t h a t p o i n t i n t i m e , she d i d not c o n s i d e r her more r e c e n t 
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employment s i g n i f i c a n t i n the onset of her back c o m p l a i n t s . I n 
a d d i t i o n , when c l a i m a n t was examined by Dr. F e c h t e l a f t e r she 
f i l e d t he c l a i m w i t h Family C o u n s e l i n g , a l t h o u g h she d e s c r i b e d her 
work a c t i v i t y i n v o l v i n g c a r i n g f o r and moving a d i s a b l e d p a t i e n t , 
she f a i l e d t o i n f o r m Dr. F e c h t e l t h a t she was a s s i s t e d i n moving 
her p a t i e n t , a f a c t she shared w i t h Dr. C a r l s t r o m o n l y . Since she 
f a i l e d t o i n f o r m Dr. F e c h t e l of t h i s seemingly s i g n i f i c a n t f a c t , 
i t i s p l a u s i b l e t h a t she f a i l e d t o i n f o r m Dr. Degge o f her 
s p e c i f i c work a c t i v i t i e s f o r Family Counseling. I n any e v e n t , Dr. 
Degge was aware o f t h e f a c t t h a t c l a i m a n t had been employed i n 
p a t i e n t care as r e c e n t l y as e a r l y January of 1983. F u r t h e r m o r e , 
he was concerned p r i m a r i l y w i t h the p o s s i b l e c o n n e c t i o n between 
c l a i m a n t ' s May 1982 i n j u r y and her c o m p l a i n t s a t the t i m e o f h i s 
e x a m i n a t i o n i n e a r l y 1983. 

Dr. F e c h t e l was aware of c l a i m a n t ' s work a c t i v i t i e s w i t h 
Family C o u n s e l i n g , and he concurred w i t h Dr. Degge's c o n c l u s i o n s . 
I n a d d i t i o n , Dr. F e c h t e l b e l i e v e d t h a t c l a i m a n t ' s c u r r e n t low back 
c o m p l a i n t s were more a p r o d u c t o f r e c e n t f l u c t u a t i o n s i n her 
w e i g h t , and e m o t i o n a l s t r e s s ' a s s o c i a t e d w i t h the l o s s of her 
husband. Dr. F e c h t e l was mistaken i n h i s b e l i e f t h a t c l a i m a n t was 
r e c e n t l y widowed; however, i n f a c t , c l a i m a n t d i d s u f f e r the l o s s 
of a b r o t h e r i n September of 1982. Although c l a i m a n t t e s t i f i e d 
t h a t she was not under "any p a r t i c u l a r s t r e s s " as a r e s u l t of her 
b r o t h e r ' s d e a t h , she a l s o t e s t i f i e d t h a t she f e l t "both g r i e f and 
r e l i e f " upon h i s p a s s i n g . 

I t i s c l a i m a n t ' s burden t o prove the c o m p e n s a b i l i t y o f her 
c l a i m . This c l a i m i s compensable e i t h e r as an a g g r a v a t i o n o f 
c l a i m a n t ' s May 1982 i n j u r y w i t h COCA, or as a new exposure w i t h 
Family Counseling. We b e l i e v e t h a t i f t h e c l a i m w i t h Family 
Counseling i s compensable a t a l l , i t i s compensable as an 
o c c u p a t i o n a l d i s e a s e , as opposed t o an i n d u s t r i a l i n j u r y . 0'Neal 
v. S i s t e r s of Providence, 22 Or App 9 ( 1 9 7 5 ) ; White v. SIAC, 227 
Or 306, 322 ( 1 9 6 1 ) ; see a l s o Donald Drake Co. v. Lundmark, 63 Or 
App 261 ( 1 9 8 3 ) ; V a l t i n s o n v. SAIF, 56 Or App 184 (1982); C l a r i c e 
Banks, 34 Van Natta~6"8~9", 6 9 2 :r9~TTl 9 8 2 ) , a f f i r m e d U n i t e d Pac. 
ReTfance, I n c . v. Banks, 64 Or App 644, 6 4 8 - 4 9 ~ T l 9 8 3 ) . T h e r e f o r e , 
i n o r d e r f o r c l a i m a n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c l a i m 
w i t h Family C o u n s e l i n g , she must e s t a b l i s h t h a t her work a c t i v i t y 
f o r t h a t employer c o n s t i t u t e d the major c o n t r i b u t i n g cause of her 
c o n d i t i o n . D e t h l e f s v. Hyster Co., 295 Or 298 ( 1 9 8 3 ) ; SAIF v. 
Gygi, 55 Or App 570 ( 1 9 8 2 ) . 

C o n s i d e r i n g the circumstances of t h i s case, i n c l u d i n g the 
f a c t t h a t c l a i m a n t a p p a r e n t l y recovered from the e f f e c t s o f her 
May 1982 i n j u r y , r e t u r n e d t o work f o r a p e r i o d of t i m e , and then 
g r a d u a l l y began t o expe r i e n c e the onset of symptoms, not o n l y i n 
t h e area of her o r i g i n a l i n j u r y , but t h r o u g h o u t her e n t i r e s p i n e , 
we b e l i e v e t h a t i t i s incumbent upon c l a i m a n t t o produce 
p e r s u a s i v e medical evidence of a causal c o n n e c t i o n between her 
o r i g i n a l 1982 i n j u r y and her c o n d i t i o n i n January of 1983 and 
t h e r e a f t e r . See U r i s v. Compensation Department, 247 Or 420, 424 
( 1 9 6 7 ) ; see a l s o W i l l i a m C. Myers, 36 Van N a t t a 851, 855 ( 1 9 8 4 ) . 
We b e l i e v e t h a t t h e same holds t r u e of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m w i t h Family Counseling. I n e i t h e r case, c l a i m a n t 
can s a t i s f y her burden of p r o o f o n l y i f we f i n d t h a t the 
m e d i c a l / c h i r o p r a c t i c o p i n i o n evidence preponderates i n f a v o r o f 
her c l a i m . 
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Weighing t h e r e s p e c t i v e medical o p i n i o n s i n the l i g h t most 
f a v o r a b l e t o c l a i m a n t , and c o n s i d e r i n g those o p i n i o n s i n t h e 
c o n t e x t o f th e f a c t s and circu m s t a n c e s c o n c e r n i n g c l a i m a n t ' s back 
and a s s o c i a t e d problems, we f i n d and h o l d t h a t c l a i m a n t has f a i l e d 
t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c l a i m by a preponderance o f 
the p e r s u a s i v e evidence. There i s no medical o p i n i o n even 
s u g g e s t i n g t h a t c l a i m a n t ' s work a c t i v i t i e s f o r Family Counseling 
c o n s t i t u t e d the major c o n t r i b u t i n g cause o f her 1983 back 
c o n d i t i o n . A l t h o u g h t h e r e may have been some c o n t r i b u t i o n , we 
f i n d t h a t i t c e r t a i n l y does not amount t o major c a u s a t i o n . There 
ar e two p r o f e s s i o n a l s who h o l d the o p i n i o n t h a t c l a i m a n t ' s r e c e n t 
back problems are not c a u s a l l y r e l a t e d t o her 1982 COCA i n j u r y . 
The c i r c u m s t a n t i a l f a c t o r s i n t h i s case, as p a r t l y e s t a b l i s h e d by 
c l a i m a n t ' s t e s t i m o n y , t e n d t o sup p o r t the c o n c l u s i o n t h a t these 
o p i n i o n s l i e c l o s e r t o the t r u t h than the c o n t r a r y o p i n i o n o f 
c l a i m a n t ' s a t t e n d i n g c h i r o p r a c t i c p h y s i c i a n . 

Claimant has f a i l e d t o e s t a b l i s h the c o m p e n s a b i l i t y o f her 
c u r r e n t c o n d i t i o n as an a g g r a v a t i o n o f her May 1982 COCA i n j u r y . 
Claimant a l s o has f a i l e d t o e s t a b l i s h the c o m p e n s a b i l i t y o f her 
new c l a i m w i t h Family Counseling. T h e r e f o r e , the d e n i a l s i s s u e d 
i n b e h a l f o f both employers should have been u p h e l d , and we mo d i f y 
the Referee's o r d e r a c c o r d i n g l y . 

ORDER 

The Referee's order dated May 31 , 1984 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . That p o r t i o n o f the Referee's o r d e r which 
se t a s i d e t h e SAIF C o r p o r a t i o n ' s J u l y 18, 1983 d e n i a l i s r e v e r s e d , 
and t h a t d e n i a l , i s s u e d i n b e h a l f o f Family C o u n s e l i n g , i s 
r e i n s t a t e d and a f f i r m e d . To the e x t e n t t h a t the Referee i n t e n d e d 
t o p a r t i a l l y s e t a s i d e the SAIF C o r p o r a t i o n ' s March 14, 1983 
a g g r a v a t i o n c l a i m d e n i a l , i ssued i n b e h a l f o f COCA, i n s o f a r as t h e 
d e n i a l i s a d e n i a l o f c o m p e n s a b i l i t y , the Referee's o r d e r i s 
m o d i f i e d , and t h a t d e n i a l i s upheld i n i t s e n t i r e t y . 

ROSALIE L . TOPE, C l a i m a n t WCB 84-02526 
Gal t o n , et a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 26, 1985 
T o o z e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f Referee Braverman's o r d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n o f 
her accepted p s y c h i a t r i c c o n d i t i o n . The is s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts the order of the Referee. We 
would o n l y add t h a t c l a i m a n t ' s a t t o r n e y ' s opening remarks a t 
h e a r i n g t o th e e f f e c t t h a t c l a i m a n t ' s c o n d i t i o n r e p r e s e n t s "peaks 
and v a l l e y s " t o be expected c o n s i d e r i n g the e x t e n t of her 
d i s a b i l i t y i s e x a c t l y what was contemplated by her a l r e a d y 
s u b s t a n t i a l award of permanent p a r t i a l d i s a b i l i t y . No s u g g e s t i o n 
i s made t h a t c l a i m a n t i s not e n t i t l e d t o medical s e r v i c e s under 
ORS 656.245, i f r e q u i r e d . 

ORDER 

The Referee's order dated June 29, 1984 i s a f f i r m e d . 
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KARL J . WILD, C l a i m a n t WCB 83-06997 & 84-02862 
Tamblyn & Bush , C l a i m a n t ' s A t t o r n e y s A p r i l 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Peterson's 
o r d e r t h a t s e t a s i d e i t s d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
low back c o n d i t i o n and o r d e r e d i t t o reimburse Argonaut Insurance 
Company f o r temporary d i s a b i l i t y b e n e f i t s p a i d t o c l a i m a n t pending 
Argonaut's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . The i s s u e i s 
r e s p o n s i b i 1 i t y . 

We address f i r s t the q u e s t i o n whether c l a i m a n t ' s low back 
c o n d i t i o n was conceded by t h e i n s u r e r s t o be compensable. At t h e 
h e a r i n g , t h e r e was a c o l l o q u y among counsel and the Referee w h i c h , 
we f i n d , d i s t i l l s down t o a s t i p u l a t i o n by counsel f o r Argonaut 
and SAIF t h a t t h e r e was no d i s p u t e t h a t c l a i m a n t ' s compensable 
c o n d i t i o n had worsened, and t h a t the q u e s t i o n t o be r e s o l v e d was 
i n d u s t r i a l c a u s a t i o n . I n s i m p l e r terms, the i s s u e i s whether 
c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h i s 1981 i n j u r y f o r which 
Argonaut i s r e s p o n s i b l e or a new i n j u r y or disease f o r which SAIF 
would be r e s p o n s i b l e . 

I n June of 1981 c l a i m a n t s u s t a i n e d what was diagnosed as an 
acute back s t r a i n w h i l e he was employed by Argonaut's i n s u r e d . 
His symptoms i n c l u d e d low back p a i n w i t h r a d i a t i n g p a i n i n t o h i s 
r i g h t b u t t o c k and r i g h t l e g , o c c a s i o n a l l y down t o t h e f o o t . 
Claimant was t r e a t e d c o n s e r v a t i v e l y by Dr. S c h u l e r , an 
o r t h o p e d i s t , and u l t i m a t e l y h i s c l a i m was c l o s e d by a 
D e t e r m i n a t i o n Order i s s u e d March 30, 1982 t h a t awarded no 
permanent d i s a b i l i t y . The r e c o r d c o n t a i n s evidence t h a t c l a i m a n t 
c o n t i n u e d t o e x h i b i t symptoms a f t e r c l a i m c l o s u r e and t h a t 
c l a i m a n t sought t r e a t m e n t on o c c a s i o n . 

On A p r i l 1 , 1983 c l a i m a n t r e t u r n e d t o Dr. Schuler c o m p l a i n i n g 
o f a resumption of low back p a i n w i t h p a i n r a d i a t i n g i n t o h i s 
r i g h t l e g . Dr. Schuler c h a r a c t e r i z e d c l a i m a n t ' s p a i n as an 
e x a c e r b a t i o n o f the same p a i n c l a i m a n t was t r e a t e d f o r about one 
year p r e v i o u s l y . At t h i s time c l a i m a n t was employed by SAIF's 
i n s u r e d . Dr. Schuler a u t h o r i z e d time l o s s as of A p r i l 18, 1983. 

On A p r i l 26, 1983 c l a i m a n t c o n s u l t e d Dr. Vessely, an 
o r t h o p e d i c surgeon. Dr. Vessely a l s o c h a r a c t e r i z e d c l a i m a n t ' s 
symptoms as an ongoing e x a c e r b a t i o n of low back p a i n and gave h i s 
c l i n i c a l i m p r e s s i o n of a h e r n i a t e d lumbar d i s c . Dr. Mason, a 
neurosurgeon, examined c l a i m a n t on May 4, 1983 and noted t h a t 
c l a i m a n t ' s range of motion was markedly l i m i t e d and t h a t c l a i m a n t 
e x h i b i t e d a p o s i t i v e s t r a i g h t l e g r a i s i n g a t 10° on the r i g h t . A 
myelogram performed on May 10, 1983 showed a h e r n i a t e d nucleus 
pulposus on the r i g h t a t L5-S1. On May 23, 1983 Dr. Mason 
performed a lumbar laminectomy d u r i n g which he found and removed a 
d i s c fragment t h a t had e x t r u d e d i n t o the s p i n a l c a n a l . Claimant 
r e c o v e r e d u n e v e n t f u l l y and no l o n g e r has symptoms.of r a d i c u l o p a t h y . 

On J u l y 1 1 , 1983 Argonaut denied c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . At t h e t i m e , Argonaut's t h e o r y appeared t o be t h a t 
c l a i m a n t ' s c o n d i t i o n and s u r g e r y were caused by one or b o t h o f two 
i n t e r v e n i n g , nonemployment-related i n c i d e n t s , a motor v e h i c l e 
a c c i d e n t and/or a f u r n i t u r e l i f t i n g i n c i d e n t . 
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Dr. S c h u l e r , who was no lo n g e r t r e a t i n g c l a i m a n t , when 
in f o r m e d o f t h e motor v e h i c l e a c c i d e n t and shown photographs o f 
th e wrecked v e h i c l e , changed h i s o p i n i o n and concluded t h a t 
c l a i m a n t ' s c o n d i t i o n was p r o b a b l y due t o the a c c i d e n t . Dr. Mason 
opined on November 1, 1983, " I t i s my f e e l i n g t h a t t h e p a t i e n t ' s 
c u r r e n t lumbar problem had i t s o r i g i n w i t h h i s i n i t i a l i n j u r i e s , 
and I do not f e e l t h a t t h i s i s a new secondary process t h a t has 
o c c u r r e d more r e c e n t l y . " When he rendered t h a t o p i n i o n , Dr. Mason 
d i d n o t know about t h e motor v e h i c l e a c c i d e n t . When he was 
info r m e d about t he a c c i d e n t , Dr. Mason noted t h a t c l a i m a n t had 
never mentioned i t t o him. He went on t o s t a t e t h a t i f t h e 1981 
i n j u r y was benign and c l a i m a n t r e q u i r e d t r e a t m e n t a f t e r t h e 
a c c i d e n t , t h a t he would conclude t h a t the a c c i d e n t c o n t r i b u t e d 
s i g n i f i c a n t l y t o c l a i m a n t ' s o v e r a l l back problem. Dr. Mason 
concluded by s t a t i n g t h a t Dr. S c h u l e r , as the t r e a t i n g p h y s i c i a n 
a t t h e t i m e , would be i n a b e t t e r p o s i t i o n t o e v a l u a t e c a u s a t i o n . 

On January 9, 1984, a f t e r d i s c u s s i n g the motor v e h i c l e 
a c c i d e n t w i t h c l a i m a n t , Dr. Mason opined t h a t , i f c l a i m a n t ' s 
d e s c r i p t i o n o f t h e a c c i d e n t was a c c u r a t e , c l a i m a n t ' s back problem 
was, i n h i s o p i n i o n , secondary t o h i s i n d u s t r i a l i n j u r y . Claimant 
and h i s b r o t h e r , who was a l s o i n the a c c i d e n t , b o t h t e s t i f i e d t h a t 
t he a c c i d e n t i n v o l v e d t h e car h i t t i n g a t r e e a t about t e n m i l e s 
per hour and t h a t n e i t h e r c l a i m a n t nor h i s b r o t h e r were i n j u r e d . 

On January 23, 1984 Dr. Mason wrote t h a t c l a i m a n t ' s 
employment a t SAIF's i n s u r e d was the cause o f c l a i m a n t ' s back 
problems. Dr. Mason's o p i n i o n i s c o n c l u s o r y i n the extreme, and 
t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t Dr. Mason had any 
knowledge o f what c l a i m a n t d i d f o r SAIF's i n s u r e d , whether 
c l a i m a n t s u f f e r e d a d i s c r e t e new i n j u r y , or why the d o c t o r 
concluded as he d i d . On February 12, 1984 c l a i m a n t s u b m i t t e d a 
Form 801 i n which i t was claimed t h a t c l a i m a n t had i n j u r e d h i s low 
back w h i l e l o a d i n g a s e m i t r a i l e r f o r SAIF's i n s u r e d on March 27, 
1983. SAIF denied t h i s c l a i m on March 9, 1984. At the h e a r i n g , 
c l a i m a n t s p e c i f i c a l l y denied t h a t t h e r e was any d i s c r e t e i n c i d e n t 
of i n j u r y w h i l e employed by SAIF's i n s u r e d . Claimant's c o u n s e l 
agreed t h a t i n o r d e r f o r t h e Referee t o h o l d SAIF r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n , c l a i m a n t would have t o prove an o c c u p a t i o n a l 
d i s e a s e . 

The Referee's f i n d i n g s and o p i n i o n were e n t e r e d on t h e r e c o r d 
a t t h e c l o s e o f the h e a r i n g . As we read t h e Referee's f i n d i n g s , 
he a t t r i b u t e d c l a i m a n t ' s u l t i m a t e need f o r s u r g e r y t o work 
exposure a t SAIF's i n s u r e d , a l t h o u g h he r e f e r r e d t o t h e r e s u l t o f 
t h a t exposure as bot h an o c c u p a t i o n a l disease and a new i n j u r y . 
We d i s a g r e e . 

We f i n d t h a t t h e preponderance o f the medical evidence i s 
p e r s u a s i v e t h a t c l a i m a n t had a d i s c h e r n i a t i o n from 1981 on. 
There i s no p e r s u a s i v e medical evidence t e n d i n g t o l i n k c l a i m a n t ' s 
employment a t SAIF's i n s u r e d t o any p o r t i o n o f c l a i m a n t ' s back 
problem, e i t h e r as a new i n j u r y or an o c c u p a t i o n a l d i s e a s e . Dr. 
Mason's o p i n i o n t h a t SAIF's i n s u r e d i s r e s p o n s i b l e i s one o f t h r e e 
d i f f e r i n g o p i n i o n s he rendered as t o the e t i o l o g y o f c l a i m a n t ' s 
back problem, and t h a t o p i n i o n i s t o t a l l y w i t h o u t f o u n d a t i o n . We 
a s s i g n i t l i t t l e w e i g h t . See Moe v. C e i l i n g Systems, 44 Or App 
429 ( 1 9 8 0 ) . See a l s o OAR "43T-07-005 ( 2 ) ( f o r m and c o n t e n t o f 
med i c a l r e p o r t s as e v i d e n c e ) . 
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Argonaut r e l i e s upon I n d u s t r i a l I n d e m n i t y v. Kearns, 70 Or 
App 583, 587 ( 1 9 8 4 ) , f o r tKe p r o p o s i t i o n t h a t SAIF i n t h i s case 
must overcome a r e b u t t a b l e presumption t h a t i t i s r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n . We f i n d t h a t Kearns i s d i s t i n g u i s h a b l e from 
t h i s case. I n Kearns, c l a i m a n t had a documented i n j u r y a t t h e 
second employment. To, i n e f f e c t , s h i f t t h e burden t o the second 
employer under those f a c t s was c o n s i s t e n t w i t h Boise Cascade Corp. 
v. S t a r b u c k , 296 Or 238, 244 (1984). However, where, as i n t h i s 
case, t h e r e i s no evidence whatsoever of a second i n j u r y , and 
where c l a i m a n t e x p r e s s l y disavows such an i n j u r y , Kearns has no 
a p p l i c a t i o n . 

I n h i s f i n d i n g s , t h e Referee r e f e r r e d t o G a r b u t t v. SAIF, 297 
Or 148 ( 1 9 8 4 ) , i n s u p p o r t o f h i s f i n d i n g t h a t a c l a i m a n t ' s c l a i m 
c o u l d be made out on h i s t e s t i m o n y a l o n e . While t h a t p r o p o s i t i o n 
may be t r u e i n the a b s t r a c t under t h e Ga r b u t t h o l d i n g , G a r b u t t 
i t s e l f r e c o g n i z e s t he r e a l i t y t h a t l a y t e s t i m o n y may not c a r r y t h e 
burden o f p r o o f . 297 Or a t 151. Where complex iss u e s o f med i c a l 
c a u s a t i o n are i n v o l v e d , e x p e r t medical evidence i s u s u a l l y 
r e q u i r e d . U r i s v. Compensation Department, 247 Or 420, 424 
(1967 ) . I n the f i n a l a n a l y s i s , G a r b u t t v. SAIF, supra, does not 
e s t a b l i s h a r u l e o f the s u f f i c i e n c y o f p r o o f , merely a 
j u r i s d i c t i o n a l t h r e s h o l d . 297 Or a t 152 ( P e t e r s o n , C.J., 
d i s s e n t i n g ) . 

We f i n d t h a t t h e q u e s t i o n whether c l a i m a n t ' s employment a t 
SAIF's i n s u r e d was a f a c t o r i n c l a i m a n t ' s need f o r back s u r g e r y i s 
a complex medical q u e s t i o n , r e q u i r i n g e x p e r t medical evidence f o r 
i t s r e s o l u t i o n . Claimant's t e s t i m o n y i s i n s u f f i c i e n t t o persuade 
us t h a t h i s work a t SAIF's i n s u r e d caused or a c t u a l l y c o n t r i b u t e d 
t o h i s h e r n i a t e d d i s c . See Boise Cascade Corp. v. Starbu c k , 296 
Or 238, 244 (1 9 8 4 ) ; SAIF v. Brewer, 62 Or App 124, 129 (1 9 8 3 ) ; 
Smith v. Ed's Pancake House, 27 Or App 361, 365 (1978). We f i n d 
t h a t c l a i m a n t " i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g 
m e dical s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g from t h e 
o r i g i n a l i n j u r y . " ORS 656.273(1). 

Because o f our d e c i s i o n on i n s u r e r r e s p o n s i b i l i t y , we f i n d i t 
unnecessary t o d i s c u s s SAIF's f u r t h e r c o n t e n t i o n s r e g a r d i n g 
a t t o r n e y fees and reimbursement f o r temporary d i s a b i l i t y b e n e f i t s . 

We note t h a t c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n on Board 
review was d i r e c t e d i n l a r g e p a r t a t t h e i s s u e o f whether 
nonemployment-related i n c i d e n t s were the major cause of c l a i m a n t ' s 
need f o r s u r g e r y . This was an argument as t o c o m p e n s a b i l i t y , n o t 
r e s p o n s i b i l i t y , and n e i t h e r i n s u r e r argued on review t h a t 
c l a i m a n t ' s back s u r g e r y was not compensable. Claimant's 
a t t o r n e y ' s p a r t i c i p a t i o n on review was, t h u s , not m e a n i n g f u l , i n 
the sense t h a t i t d i d not c o n t r i b u t e t o the review process. Cf. 
OAR 438-47-090. No a t t o r n e y f ee w i l l be awarded on Board r e v i e w . 

ORDER 

The Referee's o r d e r dated J u l y 16, 1984 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated March 9, 1984 i s r e i n s t a t e d and 
a f f i r m e d . Argonaut i n s u r a n c e Company's d e n i a l dated J u l y 1 1 , 1983 
i s s e t a s i d e and c l a i m a n t ' s c l a i m i s remanded t o Argonaut 
Insurance Company f o r f u r t h e r p r o c e s s i n g and c l o s u r e pursuant t o 
ORS 656.268. The a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g o r d e r e d 
p a i d t o c l a i m a n t ' s a t t o r n e y by t h e SAIF C o r p o r a t i o n s h a l l be p a i d 
by Argonaut Insurance Company. 
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ROBERT D. CRAIG, C l a i m a n t WCB 82-11435 
Roger D. W a l l i n g f o r d , C l a i m a n t ' s A t t o r n e y A p r i l 3 0 , 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requested review of Referee Mulder's o r d e r dated 
J u l y 6, 1983 which upheld t he i n s u r e r ' s backup d e n i a l of h i s 
c e r v i c a l c o n d i t i o n and s e t aside the D e t e r m i n a t i o n Order dated 
A p r i l 22, 1982. At the time o f the Referee's d e c i s i o n , 
j u s t i f i c a t i o n f o r i s s u i n g a backup d e n i a l was s e t out by t h e 
d e c i s i o n i n Bauman v. SAIF, 62 Or App 232 (19 8 3 ) . I n the i n t e r i m 
between the Referee's d e c i s i o n and our r e v i e w , t h e Supreme Court 
reviewed Bauman v. SAIF, 295 Or 788 (1 9 8 3 ) , and we remanded t o the 
Referee, ORS 656.295(5), t o develop t he case f u r t h e r on the i s s u e 
of f r a u d or m i s r e p r e s e n t a t i o n . Robert D. C r a i g , 36 Van N a t t a 355 
(1984). A h e a r i n g was h e l d and the Referee i s s u e d h i s O p i n i o n and 
Order f i n d i n g t h a t the i n s u r e r had s u f f i c i e n t j u s t i f i c a t i o n t o 
issu e i t s backup d e n i a l . Claimant r e q u e s t s review of Referee 
Mulder's o r d e r a f t e r h e a r i n g on remand. The i s s u e s on re v i e w are 
the s u f f i c i e n c y o f the i n s u r e r ' s b a s i s f o r i s s u i n g a backup d e n i a l 
and c o m p e n s a b i l i t y . 

We reviewed the r e l e v a n t f a c t s i n our o r i g i n a l Order on 
Review (Remanding). Robert D. C r a i g , supra. One a d d i t i o n must be 
made t o t h a t r e c i t a l t o complete the f i n d i n g s o f f a c t . Claimant 
made a c l a i m f o r a g g r a v a t i o n on October 25, 1982, th r o u g h h i s 
a t t e n d i n g p h y s i c i a n , Dr. Markham. As a r e s u l t o f t h a t c l a i m , t h e 
i n s u r e r o b t a i n e d an independent medical e x a m i n a t i o n by Dr. 
Rosenbaum. 

Claimant was the o n l y w i t n e s s a t the second h e a r i n g . He 
s t a t e d he now b e l i e v e s t h a t t h e " a l l consuming" p a i n i n c i d e n t a t 
th e curb p r o b a b l y happened i n A p r i l 1981, b e f o r e he d i s c o n t i n u e d 
h i s k a r a t e d i s c i p l i n e , r a t h e r than i n January 1982, as he t o l d Dr. 
Podemski i n February 1982 and Dr. Markham i n March 1982. He i s 
sure t h a t he t o l d b o t h d o c t o r s about the sudden onset o f severe 
" a l l consuming" p a i n . He responded t o the p h y s i c i a n s ' q u e s t i o n s 
and e l a b o r a t e d where he c o u l d on s p e c i f i c p o i n t s , but the d o c t o r s 
d i d not ask him i f t h e r e were i n t e r v e n i n g a c c i d e n t s or i n j u r i e s 
between January 1980 and February 1982. He t e s t i f i e d t h a t when 
Dr. Rosenbaum i n t e r v i e w e d him i n December 1982, c l a i m a n t d e s c r i b e d 
t h e p r o g r e s s i o n o f h i s symptoms, i n c l u d i n g an o v e r - d r a m a t i z e d 
account o f the curb i n c i d e n t which a t t h a t time he f e l t happened 
i n January 1982. 

The Referee found c l a i m a n t t e s t i f i e d c r e d i b l y a t b o t h 
h e a r i n g s . That c l a i m a n t was c r e d i b l e a t h e a r i n g does not e x p l a i n 
i n c o n s i s t e n c i e s i n the h i s t o r i e s recorded by the v a r i o u s d o c t o r s 
i n t h i s case nor c l a i m a n t ' s i n a b i l i t y t o p r o v i d e a r e a s o n a b l y 
c l e a r date when h i s neck and arm p a i n became " a l l consuming." I t 
i s i n c r e d i b l e t h a t t h i s c l a i m a n t who t e s t i f i e d t h a t he f e l t t h i s 
" a l l consuming" p a i n i n A p r i l 1981 c o n t i n u e d t o p a r t i c i p a t e i n h i s 
k a r a t e d i s c i p l i n e f o r two months and then w a i t e d seven more months 
b e f o r e seeking d e f i n i t i v e medical care of t he c o n d i t i o n . I t i s 
f a r more p r o b a b l e t h a t he sought a p p r o p r i a t e care f o r h i s neck and 
arm c o n d i t i o n s almost i m m e d i a t e l y , i n January 1982, and t h a t i s i n 
accord w i t h t h e h i s t o r i e s recorded by the a l l t he d o c t o r s i n s p i t e 
of c l a i m a n t ' s c u r r e n t a s s e r t i o n t h a t t h e i r h i s t o r i e s are 
i n c o r r e c t . E q u a l l y d i f f i c u l t t o r e c o n c i l e i s the l e s s e n i n g 
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d i f f e r e n c e between the a l l e g e d date of i n j u r y and onset of 
symptoms. Dr. Podemski r e p o r t e d t h a t c l a i m a n t s a i d he had 
i n t e r m i t t e n t neck p a i n s i n c e a 1959 motor v e h i c l e a c c i d e n t and 
c h r o n i c neck and l e f t arm p a i n began December 1981. Dr. Markham 
r e p o r t e d t h a t c l a i m a n t s a i d h i s l e f t shoulder p a i n began t h r e e or 
f o u r months a f t e r the January 1980 i n c i d e n t . Dr. Rosenbaum 
r e p o r t e d t h a t c l a i m a n t s a i d the p a i n began w i t h i n one month of the 
January 1980 i n c i d e n t . Claimant t e s t i f i e d t h a t the p a i n began 
w i t h i n t h r e e weeks of the undated January 1980 i n c i d e n t . 
A l t h o u g h c l a i m a n t t e s t i f i e d c r e d i b l y , h i s u n r e l i a b i l i t y as a 
h i s t o r i a n makes h i s t h e o r y of c a u s a t i o n i m p l a u s i b l e and 
i r r e c o n c i l a b l e w i t h h i s p r i o r s t a t e m e n t s . Cf. Randal R. Senner, 
36 Van N a t t a 1126 ( 1 9 8 4 ) . 

Taking the development of the r e c o r d a t the time the i n s u r e r 
f i r s t accepted the c l a i m and processed i t t o c l o s u r e by 
D e t e r m i n a t i o n Order, the i n s u r e r reasonably r e l i e d on c l a i m a n t and 
h i s t r e a t i n g d o c t o r s t o accept the c l a i m as w o r k - r e l a t e d . There 
was no i n d i c a t i o n i n the r e c o r d t h a t the a t t e n d i n g p h y s i c a n had 
c o n s i d e r e d the e f f e c t of the curb i n c i d e n t i n a r r i v i n g a t h i s 
o p i n i o n of r e l a t i o n t o the i n d u s t r i a l i n j u r y , even though c l a i m a n t 
t e s t i f i e d t h a t he had t o l d t he d o c t o r about i t . The f i r s t 
evidence t h a t the o r i g i n a l i n j u r y was not compensable came about 
as the r e s u l t of a r e f e r r a l f o r a second o p i n i o n b e f o r e s u r g e r y on 
a c l a i m f o r a g g r a v a t i o n . 

Claimant argues on review t h a t h i s f a i l u r e t o d i s c l o s e t h a t 
t h e " a l l consuming" p a i n i n c i d e n t was a r e s u l t of s t e p p i n g o f f a 
c u r b was not m i s r e p r e s e n t a t i o n because he was not under a d u t y t o 
d i s c l o s e i t . He d i s t i n g u i s h e s h i s d u t y t o d i s c l o s e from t h a t 
a r t i c u l a t e d i n Skinner v. 5AIF, 66 Or App 467 (1984), because 
Skinner was d i r e c t l y asked about p r e v i o u s i n j u r i e s and f a i l e d t o 
r e l a t e a l l p r e v i o u s i n j u r i e s w h i l e i n t h i s case c l a i m a n t a l l e g e s 
t h a t the d o c t o r s d i d not d i r e c t l y ask him about i n t e r v e n i n g 
i n j u r i e s and t h a t i f they d i d he d i d not c o n s i d e r the curb 
i n c i d e n t i n which he s u f f e r e d sudden " a l l consuming" p a i n t o be 
e i t h e r an a c c i d e n t or i n j u r y . I n the c o n t e x t of d e t e r m i n i n g 
whether t h e r e has been s u f f i c i e n t m i s r e p r e s e n t a t i o n t o j u s t i f y a 
backup d e n i a l , we t h i n k c l a i m a n t ' s d u t y t o d i s c l o s e i n f o r m a t i o n i s 
t h a t he must d i s c l o s e r e l e v a n t i n f o r m a t i o n about symptoms o f p a i n 
or d i s t r e s s , r e g a r d l e s s of h i s p e r c e p t i o n of the cause, and a l l o w 
h i s d o c t o r t o c o n s i d e r what i s r e l e v a n t and i r r e l e v a n t . Opinions 
of m e d ical c a u s a t i o n are best l e f t t o experienced p r o f e s s i o n a l s i n 
complex s i t u a t i o n s and the more r e l i a b l e and a c c u r a t e i n f o r m a t i o n 
t h a t i s c o n s i d e r e d the g r e a t e r the p r o b a b i l i t y of a r r i v i n g a t a 
l o g i c a l l y sound and c o r r e c t c o n c l u s i o n . See U r i s v. Compensation 
Department, 247 Or 420 (1967); Moe v. C e i l i n g Systems, 44 Or App 
429 ( 1 9 8 0 ) ; Charlene Devereaux, 36 Van Natta 911 (1984). 

We f i n d t h a t c l a i m a n t ' s f a i l u r e t o d i s c l o s e the sudden onset 
of " a l l consuming" p a i n due t o s t e p p i n g o f f a curb was a m a t e r i a l 
m i s r e p r e s e n t a t i o n which e n t i t l e d the i n s u r e r t o r a i s e the i s s u e of 
u n d e r l y i n g c o m p e n s a b i l i t y of the c l a i m by i s s u i n g a backup 
d e n i a l . See Skinner v. SAIF, supra; C a r o l l e J. Tucker, 36 Van 
N a t t a 1374 ( 1 9 8 4 ) ; Thomas D. Parker, 36 Van Natta 1165 ( 1 9 8 4 ) . 
Thus having r a i s e d the i s s u e of c o m p e n s a b i l i t y of the c l a i m , i t 
was c l a i m a n t ' s burden t o prove by a preponderance of the evidence 
t h a t the c l a i m was compensable i n s p i t e of the a l l e g a t i o n and 
p r o o f of m i s r e p r e s e n t a t i o n . S k i n n e r , supra; c f . Parker v. D. R. 
Johnson Lumber Co., 70 Or App 683 (1984). 

The Referee r e l i e d on the o p i n i o n of Dr. Rosenbaum t h a t 
c l a i m a n t ' s c o n d i t i o n was due t o u n r e l a t e d u n d e r l y i n g p r e e x i s t i n g 
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c e r v i c a l a r t h r i t i s and t h a t the trauma o f s t e p p i n g o f f a curb was 
the p r o b a b l e cause of t h e onset o f p a i n and numbness symptoms. 
Dr. Rosenbaum's o p i n i o n i s p e r s u a s i v e because i t c o n t a i n s t he most 
complete v e r s i o n of c l a i m a n t ' s h i s t o r y and r e l a t e s t h e x-r a y 
f i n d i n g s of advanced c e r v i c a l o s t e o a r t h r i t i s t o c l a i m a n t ' s 
i n c r e a s i n g symptomatology. The o p i n i o n s of t h e o t h e r p h y s i c i a n s 
r e l y on p a r t i a l h i s t o r i e s and f a i l t o account f o r the x-r a y 
f i n d i n g s , t h e r e f o r e , t h e i r o p i n i o n s are not p e r s u a s i v e on t h e 
i s s u e of c a u s a t i o n . We f i n d t h a t c l a i m a n t has not c a r r i e d h i s 
burden of p e r s u a s i o n t h a t h i s c o n d i t i o n i s r e l a t e d t o an 
i n d u s t r i a l i n j u r y . See Charlene Devereaux, supra; see a l s o Laura 
Jones, 34 Van N a t t a T9T (1982) ( I s s u e o f c a u s a t i o n depends on 
a n a l y s i s o f reasons g i v e n i n support of e x p e r t medical o p i n i o n s ) . 

ORDER 

The Referee's o r d e r s dated August 17, 1984 and J u l y 6, 1983 
are a f f i r m e d . 

ERWIN R. MUSTOE, C l a i m a n t WCB 76-00610 & 78-04474 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 30, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r requested r e c o n s i d e r a t i o n of the Board's Order on 
Review dated February 2 1, 1985. I n or d e r t o a l l o w s u f f i c i e n t t i m e 
t o p e r m i t c l a i m a n t t he o p p o r t u n i t y t o respond and t o f u l l y 
c o n s i d e r t he i n s u r e r ' s r e q u e s t , we abated our or d e r on March 22, . 
1985. 

The re q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On 
r e c o n s i d e r a t i o n t he i n s u r e r contends t h a t our or d e r awarding 
permanent t o t a l d i s a b i l i t y e f f e c t i v e August 22, 1977, l e s s an 
adjustment f o r permanent p a r t i a l d i s a b i l i t y p a i d p u r s u a n t t o t h e 
Referee's o r d e r should be m o d i f i e d t o a l s o a l l o w an o f f s e t f o r 
temporary d i s a b i l i t y b e n e f i t s p a i d f o r p e r i o d s a f t e r August 22, 
1977. Claimant has responded t h a t he does not o b j e c t t o a l l o w i n g 
the i n s u r e r t o o f f s e t t i m e l o s s payable f o r p e r i o d s subsequent t o 
the e f f e c t i v e date o f t h e permanent t o t a l d i s a b i l i t y award. 

We h o l d t h a t such an o f f s e t i s a p p r o p r i a t e and mod i f y our 
p r i o r o r d e r a c c o r d i n g l y . See Carlos I g l e s i a s , 36 Van Na t t a 751 
(1984 ) . 

ORDER 

On r e c o n s i d e r a t i o n o f t h e Board's Order on Review dated 
February 2 1 , 1985 the Board m o d i f i e s i t s former o r d e r t o a l l o w 
temporary d i s a b i l i t y payments made f o r p e r i o d s a f t e r August 22, 
1977 t o be o f f s e t a g a i n s t the permanent t o t a l d i s a b i l i t y award. 
The Board adheres t o i t s former o r d e r i n a l l o t h e r r e s p e c t s and 
hereby r e p u b l i s h e s i t as m o d i f i e d h e r e i n . 

ROBERT E. NEAL, C l a i m a n t WCB 84-05167 
L a w r e n c e Wobbrock, C l a i m a n t ' s A t t o r n e y A p r i l 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee S t . M a r t i n ' s o r d e r which 
awarded an a d d i t i o n a l 96° (30%) unscheduled d i s a b i l i t y on review 
of a D e t e r m i n a t i o n Order which awarded 64° (20%) unscheduled 
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d i s a b i l i t y , t h e r e b y g r a n t i n g c l a i m a n t a t o t a l award o f 160° (50%) 
unscheduled d i s a b i l i t y f o r i n j u r y t o t h e neck, mid and low back. 
Claimant contends t h a t he i s e n t i t l e d t o an a d d i t i o n a l award f o r 
unscheduled d i s a b i l i t y . 

The Referee found t h a t c l a i m a n t unreasonably f a i l e d t o 
cooperate w i t h h i s v o c a t i o n a l c o n s u l t a n t by f a i l i n g t o c o n t a c t or 
o t h e r w i s e make h i m s e l f a v a i l a b l e t o the v o c a t i o n a l a s s i s t a n c e 
p r o v i d e r . Claimant a s s i g n s t h i s as e r r o r , as a m a t t e r o f f a c t . 
Claimant a l s o m a i n t a i n s , however, t h a t h i s a l l e g e d f a i l u r e t o 
p a r t i c i p a t e i n v o c a t i o n a l a s s i s t a n c e i s not an a p p r o p r i a t e f a c t o r 
t o take i n t o c o n s i d e r a t i o n i n awarding compensation f o r 
unscheduled permanent p a r t i a l d i s a b i l i t y . But see ORS 656.325(3) 
and ( 4 ) . 

I f we were t o agree w i t h c l a i m a n t t h a t he d i d n o t , i n f a c t , 
unreasonably f a i l t o cooperate w i t h t h e v o c a t i o n a l c o n s u l t a n t , we 
n e v e r t h e l e s s would f i n d t h e Referee's award o f unscheduled 
d i s a b i l i t y adequate i n compensating c l a i m a n t f o r t h e l o s s o f 
e a r n i n g c a p a c i t y a t t r i b u t a b l e t o h i s i n d u s t r i a l i n j u r y . T h e r e f o r e , 
we a f f i r m the Referee's o r d e r . 

ORDER 

The Referee's order dated September 28, 1984 i s a f f i r m e d . 

JAMES C. PERSHALL, C l a i m a n t WCB 83-06904 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y A p r i l 30, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o D i s m i s s 

Claimant has moved the Board f o r an order d i s m i s s i n g t h e 
employer's r e q u e s t f o r Board review o f Referee N i c h o l s ' o r d e r 
i s s u e d January 24, 1985 and amended January 25, 1985. As we 
understand c l a i m a n t ' s argument, c l a i m a n t a s s e r t s t h a t t h e employer 
i s p r e c l u d e d from Board review because i t d i d not s p e c i f i c a l l y 
s t a t e i n i t s January 30, 1985 request f o r review t h a t i t sought 
r e v i e w of the Amended Opinion and Order. 

The January 24 Opinion and Order g r a n t e d c l a i m a n t an award o f 
permanent t o t a l d i s a b i l i t y and ordered an a t t o r n e y f e e p a i d i n 
a d d i t i o n t o compensation. The January 25 Amended O p i n i o n and 
Order a l t e r e d t h e a t t o r n e y f ee award t o make i t payable out o f 
compensation. The Amended Opinion and Order concluded: "The 
remainder of the Order remains i n f u l l f o r c e and e f f e c t . " The 
January 24 ord e r was not abated. The employer requested r e v i e w 
w e l l w i t h i n t h i r t y days from both o r d e r s . 

We b e l i e v e t h a t t h e employer's request f o r Board r e v i e w more 
than a d e q u a t e l y g i v e s n o t i c e of the order appealed f r o m . Claimant 
does not suggest any o t h e r d e f i c i e n c y i n the request f o r r e v i e w . 
Cf. Argonaut Insurance v. King, 63 Or App 847, 852 (1 9 8 3 ) ; Gerardo 
V. Soto, J r . , 35 Van Na t t a 1 8 6 l , 1803 (1983). The motion i s 
de n i e d . 

IT IS SO ORDERED. 
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JAMES E. SUMMERS, C l a i m a n t 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s 

WCB 83-08369 
A p r i l 3 0 , 1985 
O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review of Referee Podnar's o r d e r t h a t 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s back, arm and hand c o n d i t i o n as 
r e l a t e d t o i n j u r i e s o f May 18 and June 17, 1983, awarded p e n a l t i e s 
and a t t o r n e y fees and denied i t s request t o r a t e c l a i m a n t ' s e x t e n t 
of d i s a b i l i t y . The iss u e s a r e : (1) c o m p e n s a b i l i t y of t h e 
c o n d i t i o n s d e n i e d ; (2) p e n a l t i e s and a t t o r n e y f e e s ; and (3) r a t i n g 
e x t e n t o f d i s a b i l i t y . 

On May 18, 1983 c l a i m a n t was s h o v e l i n g metal s l a g when h i s 
back began t o h u r t . Claimant i n i t i a t e d a c l a i m by s u b m i t t i n g a 
Form 801 on or about June 2, 1983. Dr. M c i n t o s h , c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , s u b m i t t e d a Form 827 on June 8, 1983 
r e l a t i n g the same mechanics of i n j u r y . 

On June 20, 1983 c l a i m a n t s u b m i t t e d another Form 801 making 
c l a i m f o r an i n j u r y o c c u r r i n g June 17, 1983 when he jumped t o 
a v o i d being s p l a t t e r e d w i t h molten z i n c and s t r u c k h i s back on a 
t o r c h c a r r i e r , s u s t a i n i n g a c o n t u s i o n . I n a l e t t e r r e p o r t w r i t t e n 
June 24, 1983 Dr. Mcintosh discussed b o t h i n j u r i e s and a u t h o r i z e d 
time l o s s e f f e c t i v e June 20, 1983. 

On J u l y 1 1 , 1983 t h e i n s u r e r f i l e d a Form 1502. From t h i s 
p o i n t f o r w a r d the c l a i m resembles what the Referee d e s c r i b e d as a 
" s h e l l and pea game." The 1502 r e f e r r e d o n l y t o t h e i n j u r y date 
of May 18, 1983, which i t noted was accepted as a d i s a b l i n g 
o r i g i n a l i n j u r y . The form went on t o r e c i t e t h a t time l o s s 
payments were made e f f e c t i v e June 18, 1983 and t h a t time l o s s 
payments were not t i m e l y p a i d . Between the acceptance and 
August 19, 1983 c l a i m a n t was examined by Dr. M i l l e r and Dr. 
S c h u l e r , b o t h m edical d o c t o r s . The h i s t o r i e s taken by each o f t h e 
d o c t o r s are c o n s i s t e n t w i t h each o t h e r , Dr. Mcintosh's h i s t o r y and 
c l a i m a n t ' s account of the mechanics of the two i n j u r i e s . 

On August 19, 1983 t h e i n s u r e r i s s u e d a d e n i a l . The r e c o r d 
c o n t a i n s two v e r s i o n s o f the d e n i a l . We f i n d t h a t t he f o l l o w i n g 
d e n i a l was t h e one r e c e i v e d by c l a i m a n t : 

"Re: Employee: James Summers 
Employer: T.V.T. Die C a s t i n g 
D / I n j u r y : May 18, 1983 & June 17, 1983 
Claim No: L04-14300 

"Dear Mr. Summers: 

"On or about June 20, 1983, you s u b m i t t e d a c l a i m 
f o r Worker's [ s i c ] Compensation b e n e f i t s t o your 
employer . . . f o r c o m p l a i n t s r e g a r d i n g your low 
back due t o an i n j u r y on June 17, 1983, as w e l l as 
an i n c i d e n t on May 18, 1983, a f t e r which you c l a i m 
i n j u r i e s i n v o l v i n g numbness t o your arms, hands and 
s t r a i n t o your upper s p i n e . Your c l a i m was d e f e r r e d 
f o r i n v e s t i g a t i o n and temporary t o t a l d i s a b i l i t y 
p a i d i n the i n t e r i m . 
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"Our i n v e s t i g a t i o n has determined t h a t t h e med i c a l 
and f a c t u a l evidence does not adequately c o n f i r m 
t h a t your c o m p l a i n t s r e g a r d i n g your back, arms, and 
hands are r e l a t e d t o your employment . . . . 
F u r t h e r , t he a l l e g e d i n c i d e n t s o f May 18, 1983, and 
June 17, 1983, d i d not cause the i n j u r i e s f o r which 
you have made c l a i m w i t h t h e e x c e p t i o n of a p o s s i b l e 
c o n t u s i o n t o your low back which i s m e d i c a l l y 
s t a t i o n a r y . 

" T h e r e f o r e , on b e h a l f of T.V.T. Die C a s t i n g and 
t h e i r worker's [ s i c ] compensation i n s u r e r . . . we 
must r e s p e c t f u l l y deny any and a l l r e s p o n s i b i l i t y 
f o r your c o m p l a i n t s r e g a r d i n g your arms, hands, and 
s t r a i n t o your upper and lower s p i n e a r i s i n g out of 
and i n the course and scope of your 
employment . . . . We w i l l c o n t i n u e t o p r o v i d e 
b e n e f i t s f o r t he c o n t u s i o n t o your back which i s 
m e d i c a l l y s t a t i o n a r y and a l l medical expenses 
r e c e i v e d p r i o r t o the date o f t h i s d e n i a l have been 
p a i d . You w i l l f i n d enclosed a Form 1503 r e q u e s t i n g 
a D e t e r m i n a t i o n Order f o r t he c o n t u s i o n t o your back 
and an Order should be f o r t h c o m i n g i n the near 
f u t u r e . " 

[Statement of appeal r i g h t s o m i t t e d . ] 

The 1503 r e f e r r e d t o i n the i n s u r e r ' s d e n i a l l e t t e r was not 
prepared u n t i l August 30, 1983. I t r e c i t e s an i n j u r y date o f 
May 18, 1983. I n the remarks s e c t i o n t he form s t a t e s : "Accepted 
c o n t u s i o n t o low back o n l y . " We f i n d t h a t t h e c o n t u s i o n o c c u r r e d 
on June 17, not May 18. Also on August 30, 1983 the i n s u r e r f i l e d 
a nother Form 1502 t r a n s m i t t i n g i t s d e n i a l l e t t e r . The Form 
r e c i t e s an i n j u r y date o f May 18, 1983 and notes t h a t t h e s t a t u s 
of the c l a i m a t the time of f i l i n g was an accepted d i s a b l i n g 
i n j u r y . 

A D e t e r m i n a t i o n Order was issued on September 12, 1983. I t 
awarded time l o s s o n l y and s t a t e d t h a t , "This i s not a Department 
D e t e r m i n a t i o n of any c o n d i t i o n denied by the i n s u r e r ' s l e t t e r 
dated August 19, 1983." The D e t e r m i n a t i o n Order r e c i t e s t h e date 
of i n j u r y as May 18, 1983. 

Claimant t i m e l y requested a h e a r i n g on the d e n i a l . The 
h e a r i n g was convened on December 8, 1983. Due t o the number of 
wit n e s s e s scheduled t o t e s t i f y , the h e a r i n g c o u l d not be completed 
i n t h e time a l l o t t e d and the mat t e r was c o n t i n u e d f o r f u r t h e r 
p r o c e e d i n g s . On February 17, 1984, b e f o r e f u r t h e r proceedings 
were h e l d , t he i n s u r e r i s s u e d a n o t i c e of c l a i m c l o s u r e r e c i t i n g 
an i n j u r y date of May 18, 1983 and c o n t a i n i n g language i d e n t i c a l 
t o t h e September 12, 1983 D e t e r m i n a t i o n Order. The second s e s s i o n 
of the h e a r i n g was h e l d February 24, 1984 and the t h i r d and f i n a l 
s e s s i o n June 8, 1984. I n the i n t e r v a l between the second and 
t h i r d h e a r i n g s e s s i o n s , t h e Workers' Compensation Department 
r e f u s e d c l a i m a n t ' s r e q u e s t f o r review of the i n s u r e r ' s n o t i c e o f 
c l o s u r e on the ground t h a t the matter was pending b e f o r e t h e 
Hearings D i v i s i o n . I t appears from t he r e c o r d t h a t t h e i n s u r e r 
ceased p a y i n g temporary d i s a b l i t y b e n e f i t s as of August 22, 1983. 

Ag a i n s t t h i s background, the i n s u r e r s t a t e s i t s p o s i t i o n : 
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" I t i s the p o s i t i o n of the [ i n s u r e r ] t h a t 
t he c l a i m s p r o c e s s i n g , and b e n e f i t s p a i d 
were proper i n t h a t t h e r e was acceptance of 
a May 18, 1983 'medical o n l y ' c l a i m 
i n v o l v i n g a s t r a i n and c o n t u s i o n r e s u l t i n g 
from the June 17, 1983 i n c i d e n t , but t h a t 
a l l o t h e r claimed c o n d i t i o n s / d i s a b i l i t i e s 
were p r o p e r l y denied and r a t e d by the . . . 
n o t i c e of c l o s u r e and D e t e r m i n a t i o n Order." 

The i n s u r e r ' s p o s i t i o n i s b e w i l d e r i n g , a t b e s t . We f i n d i t 
i n c o n c e i v a b l e t h a t a c l a i m c o u l d be accepted, denied and r a t e d as 
t o d i s a b i l i t y . On our de novo r e v i e w , we f i n d t he f o l l o w i n g f a c t s 

1. Claimant d i d not l o s e any time from work due t o t h e 
May 18, 1983 i n d u s t r i a l i n j u r y ; 

2. Claimant l e f t work on June 20, 1983 due t o the June 17, 
1983 i n d u s t r i a l i n j u r y ; 

3. Both i n j u r i e s o c c u r r e d as d e s c r i b e d by c l a i m a n t ; 

4. The i n s u r e r r e c e i v e d both of c l a i m a n t ' s Forms 801 p r i o r 
t o J u l y 1 1 , 1983; 

5. On J u l y 1 1 , 1983 the i n s u r e r accepted c l a i m a n t ' s 
t h e n - e x i s t i n g c o n d i t i o n , based upon bo t h i n j u r i e s , as a 
compensable d i s a b l i n g c o n d i t i o n ; 

6. On August .19, 1983, more than s i x t y days a f t e r the l a t t e r 
of the two i n j u r i e s , t he i n s u r e r a t t e m p t e d t o deny r e s p o n s i b l i t y 
f o r c l a i m a n t ' s c o n d i t i o n ; 

7. The d e n i a l was issued p r i o r t o any a c t i o n by the 
E v a l u a t i o n D i v i s i o n , w h i l e the c l a i m was i n accepted, open s t a t u s . 

On the b a s i s of these f a c t s , the d e n i a l i s i n d i r e c t 
c o n t r a v e n t i o n of Safstrom v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 
728 ( 1 9 8 3 ) ; R o l l e r ~ ~ v . Weyerhaeuser Co., 67 Or App 583 ( 1 9 8 4 ) ; and 
Maddocks v. Hyster C o r p o r a t i o n , 68 Or App 372 ( 1 9 8 4 ) , and i t 
cannot s t a n d . Cf. Bauman v. SAIF, 295 Or 788 (1983). We adopt 
the Referee's comment t h a t , "Any c o n f u s i o n generated as a r e s u l t 
o f lumping two s e p a r a t e c l a i m s t o g e t h e r and then a t t e m p t i n g t o 
carve out c e r t a i n p o r t i o n s of each t o accept cannot p o s s i b l y be 
r e s o l v e d i n f a v o r of the [ i n s u r e r ] . " 

The i n s u r e r argues i n i t s b r i e f t h a t S a f s t r o m , R o l l e r and 
Maddocks were a l l decided subsequent t o the issuance of tn~e d e n i a l 
i n t h i s case. We do not i n t e r p r e t the i n s u r e r ' s argument as 
s t a n d i n g f o r the p r o p o s i t i o n t h a t , because they were decided 
subsequent t o t h e d e n i a l i n t h i s case, those cases do not a p p l y . 
I f t h a t argument i s made, we r e j e c t i t . R ather, the i n s u r e r 
appears t o be a r g u i n g t h a t (1) these subsequent d e c i s i o n s by t h e 
Court of Appeals go t o the reasonableness of i t s conduct and, 
t h e r e f o r e , t o the p e n a l t y i s s u e and (2) t h a t these subsequent 
d e c i s i o n s would a l l o w the Referee t o r a t e c l a i m a n t ' s e x t e n t o f 
d i s a b i l i t y a t the h e a r i n g , which he r e f u s e d t o do. 

The Referee imposed two p e n a l t i e s . The f i r s t was 10% of t h e 
i n t e r i m compensation between June 18, 1983 and J u l y 1 1 , 1983, 
which was p a i d a p p r o x i m a t e l y e i g h t days l a t e . The i n s u r e r does not 
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d i s c u s s t h i s p e n a l t y on re v i e w . I t w i l l be a f f i r m e d . The second 
p e n a l t y was 25% of the compensation due and unpaid between 
August 19, 1983, the date of the d e n i a l , and August 15, 1984, t h e 
date o f the Referee's o r d e r . 

The i n s u r e r argues t h a t i t denied based on the medical 
r e p o r t s i n d i c a t i n g t h a t c l a i m a n t was m i n i m a l l y or not a t a l l 
d i s a b l e d . That r e l i a n c e was wide of the mark. None of t h e 
medi c a l evidence a v a i l a b l e t o the i n s u r e r a t the time t h e d e n i a l 
was is s u e d suggested t h a t c l a i m a n t ' s two i n j u r i e s were not 
compensable. An i n s u r e r should be charged w i t h knowing t h e 
d i f f e r e n c e between evidence r e l a t i n g t o c o m p e n s a b i l i t y and 
evidence r e l a t i n g t o e x t e n t o f d i s a b i l i t y . An o t h e r w i s e 
compensable c l a i m may not be denied on the b a s i s o f the l a t t e r 
t y p e of evidence. We do not f i n d i t necessary t o address t h e 
i n s u r e r ' s argument r e g a r d i n g the e f f e c t of the S a f s t r o m , R o l l e r 
and Maddocks cases because we f i n d t h a t t h e c l a i m s p r o c e s s i n g i n 
i t s e l f was s u f f i c i e n t l y unreasonable t o w a r r a n t a maximum p e n a l t y . 

F i n a l l y , the i n s u r e r urges t h a t t h e Referee e r r e d i n not 
e v a l u a t i n g c l a i m a n t ' s e x t e n t of d i s a b i l i t y . The Referee was 
c o r r e c t . OAR 438-06-040 p r o v i d e s t h a t t h e Board w i l l not r a t e 
e x t e n t o f d i s a b i l i t y , e i t h e r a t h e a r i n g or on Board r e v i e w , u n l e s s 
e i t h e r t h e E v a l u a t i o n D i v i s i o n or the i n s u r e r has once c o n s i d e r e d 
t h e q u e s t i o n . The i n s u r e r argues t h a t t h e September 12, 1983 
D e t e r m i n a t i o n Order and the February 17, 1984 i n s u r e r n o t i c e o f 
c l a i m c l o s u r e s a t i s f y t h a t r e q u i r e m e n t . We d i s a g r e e . As 
dis c u s s e d above, the request f o r d e t e r m i n a t i o n was so c o n f u s i n g 
t h a t i t would have been next t o i m p o s s i b l e t o e v a l u a t e c l a i m a n t ' s 
d i s a b i l i t y i n any s o r t of a meaningful manner. We f u r t h e r f i n d 
t h e i n s u r e r n o t i c e of c l o s u r e t o have been of no e f f e c t because of 
the e a r l i e r D e t e r m i n a t i o n Order p u r p o r t i n g t o " c l o s e " t h e same 
c l a i m . Because the September 12, 1983 D e t e r m i n a t i o n Order was 
pr o c u r e d under circumstances t h a t make i t meaningless, we s e t i t 
a s i d e . T h i s i s c o n s i s t e n t w i t h t h a t p o r t i o n o f the Referee's 
o r d e r , which we a f f i r m , t h a t o r d e r s t he i n s u r e r t o a s s i g n separate 
c l a i m numbers t o the two i n j u r i e s . 

ORDER 

The Referee's o r d e r dated August 15, 1984 i s m o d i f i e d t o s e t 
asi d e the D e t e r m i n a t i o n Order dated September 12, 1983. As 
m o d i f i e d , the Referee's order i s a f f i r m e d . Claimant's a t t o r n e y i s 
awarded $950 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e 
i n s u r e r . 

JOSEPH N. THOMAS, C l a i m a n t WCB 84-00523 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y A p r i l 30, 1985 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s , and c l a i m a n t 
c r o s s - r e q u e s t s , of Referee Shebley's o r d e r s which s e t a s i d e the 
employer's d e n i a l and remanded c l a i m a n t ' s i n j u r y c l a i m f o r 
acceptance and p r o c e s s i n g , and d e c l i n e d t o impose a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s fee f o r unreasonable d e n i a l . The i s s u e s on 
review are whether c l a i m a n t , i n f a c t , was a s u b j e c t worker as 
opposed t o an independent c o n t r a c t o r a t the time o f h i s i n j u r y ; 
whether ORS 656.029 a p p l i e s t o the C i t y of P o r t l a n d as a 
governmental e n t i t y ; and whether the employer's d e n i a l was 
unreasonable. -501-



We agree w i t h and adopt as our own the Referee's f i n d i n g s of 
f a c t . We a f f i r m t he Referee's order w i t h the f o l l o w i n g a d d i t i o n a l 
comments. 

The employer denied c l a i m a n t ' s i n j u r y c l a i m f o r the s t a t e d 
reason t h a t c l a i m a n t was an independent c o n t r a c t o r and not an 
employe of the C i t y . The Referee concluded t h a t , as a m a t t e r of 
f a c t , c l a i m a n t was an independent c o n t r a c t o r . He f u r t h e r 
c o n cluded, however, t h a t by o p e r a t i o n of ORS 656.029(2), and t h e 
absence of a d e c l a r a t i o n s t a t i n g t h a t c l a i m a n t ' s s e r v i c e s were 
rendered as those of an independent c o n t r a c t o r , c l a i m a n t was 
deemed t o be the employer's s u b j e c t worker and, t h e r e f o r e , 
e n t i t l e d t o b e n e f i t s under the A c t . At h e a r i n g the employer 
argued t h a t ORS 656.029 was i n a p p l i c a b l e i n view of t h e f a c t t h a t 
c l a i m a n t ' s c o n t r a c t of h i r e w i t h the C i t y preceded t h e enactment 
of the s t a t u t e . The Referee r e j e c t e d the employer's argument and 
a p p l i e d the s t a t u t e . See a l s o Robert E. Becker, 36 Van Na t t a 782 
(19 8 4 ) . 

On review the employer has abandoned the argument advanced 
b e f o r e the Referee and, i n s t e a d , argues the i n a p p l i c a b i l i t y o f t h e 
s t a t u t e based upon i t s s t a t u s as a governmental e n t i t y . We r e j e c t 
t he employer's s t a t u t o r y c o n s t r u c t o n argument and h o l d t h a t , as a 
s u b j e c t employer w i t h i n t he meaning of ORS 656.005(14) and ( 2 5 ) , 
the C i t y i s s u b j e c t t o t h e o p e r a t i v e e f f e c t o f the s t a t u t e . 
Claimant suggests t h a t , by i t s f a i l u r e t o argue t h i s defense 
b e f o r e the Referee, the C i t y has waived i t and s h o u l d be p r e c l u d e d 
from r a i s i n g t h i s "new i s s u e " f o r the f i r s t t i m e on r e v i e w . We do 
not r e g a r d the employer's argument as a "new i s s u e " ; r a t h e r , we 
c o n s i d e r i t as an a l t e r n a t i v e argument i n s u p p o r t of the same 
l e g a l i s s u e p r e s e n t e d t o the Referee: The a p p l i c a b i l i t y o f ORS 
656.029. See A n i t a A. Bade, 36 Van Na t t a 1093 (1 9 8 4 ) , a f f ' d mem. 
73 Or App 344 (1985) . 

The c o r n e r s t o n e of the employer's s t a t u t o r y c o n s t r u c t i o n 
argument i s an i n f o r m a l September 7, 1983 A t t o r n e y General's 
o p i n i o n which concludes t h a t ORS 656.029 does not a p p l y t o any 
u n i t o f s t a t e or l o c a l government. Opinions o f the A t t o r n e y 
General are e n t i t l e d t o "earnest c o n s i d e r a t i o n " ; however, they are 
not b i n d i n g . Alexander v. Gladden, 205 Or 375, 383 (1 9 5 5 ) ; see 
B u r l i n g t o n N o r t h e r n v. Dept. of Rev., 291 Or 729, 762 (1981) 
(Tongue, J., s p e c i a l l y c o n c u r r i n g ) . 

The b a s i c premise of the o p i n i o n , as s t a t e d a t page f o u r , i s 
t h a t t he S t a t e i s not a "'person' w i t h i n t he Workers* Compensation 
Law." I n s t a t i n g t h i s c o n c l u s i o n , the o p i n i o n r e l i e s upon an 
e a r l i e r , f o r m a l o p i n i o n c o n c e r n i n g the scope of a d i f f e r e n t 
s t a t u t e , ORS 656.556. 39 Op. A t t y . Gen. 583 (1979). That s t a t u t e 
i s concerned w i t h enforcement of workers' compensation i n s u r a n c e 
premium payments. 

We do not take i s s u e w i t h the A t t o r n e y General's c o n s t r u c t i o n 
of ORS 656.556 because t h a t s t a t u t e i s not r e l e v a n t i n t h i s 
p r o c e e d i n g . We do b e l i e v e , however, t h a t t he 1983 i n f o r m a l 
o p i n i o n does not a d e q u a t e l y c o n s i d e r the purposes u n d e r l y i n g t h e 
enactment of ORS 656.029 i n c o n s t r u i n g the phrase "person l e t t i n g 
t h e c o n t r a c t . " I n d e t e r m i n i n g l e g i s l a t i v e i n t e n t , we must 
c o n s i d e r t h e o b j e c t t o be accomplished. James v. C a r n a t i o n Co., 
278 Or 65, 72 (1977) . 
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" I t i s a r u l e of s t a t u t o r y i n t e r p r e t a t i o n , 
h aving paramount im p o r t a n c e , t h a t c o u r t s 
seek l e g i s l a t i v e i n t e n t from the whole of 
the s t a t u t e and not from i s o l a t e d words and 
phrases, d i v o r c e d from t h e i r c o n t e x t , and 
from the s p i r i t and purpose of t h e 
enactment." C i t y of P o r t l a n d v. D u n t l e y , 
185 Or 365, 380 (1949) . 

We t h o r o u g h l y reviewed the l e g i s l a t i v e h i s t o r y of ORS 656.029 
i n o r d e r t o a s c e r t a i n i t s proper a p p l i c a t i o n i n R i c h a r d F. Erzen, 
36 Van N a t t a 218 ( 1 9 8 4 ) , a f f i r m e d EBI Companies v. Erzen, 73 Or 
App 256 ( 1 9 8 5 ) ; R i c h a r d 0. Hampton, 36 Van N a t t a 230, 36 Van N a t t a 
626 (1984) and Dennis P. Cummings, 36 Van N a t t a 260, 36 Van N a t t a 
590 ( 1 9 8 4 ) . Those cases a l l i n v o l v e d 1981 i n j u r i e s , whereas t h i s 
case i n v o l v e s a 1983 i n j u r y . The s t a t u t e has been amended i n the 
i n t e r i m ; however, the amendments do not appear t o a l t e r t he 
f i n d i n g s and c o n c l u s i o n s we p r e v i o u s l y reached c o n c e r n i n g t h e 
purpose and i n t e n t of the s t a t u t e . We found the p r i m a r y purpose 
of ORS 656.029 t o be the e s t a b l i s h m e n t of a simple t e s t f o r 
d e t e r m i n i n g who was an independent c o n t r a c t o r and who was a 
s u b j e c t worker. The mechanism p r o v i d e d i s the j o i n t d e c l a r a t i o n 
of s t a t u s as an independent c o n t r a c t o r . See OAR 436-51-054. The 
l e g i s l a t u r e a p p a r e n t l y i n t e n d e d t h a t i f the d e c l a r a t i o n was f i l e d , 
t h e r e would be no q u e s t i o n of the s t a t u s of the independent 
c o n t r a c t o r as such. I n the absence of f i l i n g t h e independent 
c o n t r a c t o r would be deemed t o be the s u b j e c t worker of t h e o t h e r 
c o n t r a c t i n g p a r t y . This r e s u l t o b t a i n s under s u b s e c t i o n (2) of 
the s t a t u t e , when the "person t o whom the c o n t r a c t i s l e t " 
performs the work " w i t h o u t the a s s i s t a n c e of o t h e r s . " 

A second r e s u l t a n t i c i p a t e d by the l e g i s l a t u r e was t h a t 
independent c o n t r a c t o r s would f i n d i t necessary t o have or secure 
w o r k e r s ' compensation ins u r a n c e i n t h e i r own r i g h t . T h i s would be 
the n a t u r a l p r o d u c t of the employer's d e s i r e t o a v o i d having 
another s u b j e c t worker, which c o u l d impact the employer's premium 
and c r e a t e p o t e n t i a l l i a b i l i t y f o r a w o r k - r e l a t e d l o s s . R i c h a r d 
F. Erzen, supra, 36 Van Natta a t 221-22. I n t h i s sense, t h e 
l e g i s l a t u r e i n t e n d e d t o impose a p o l i c i n g f u n c t i o n upon employers 
t h a t e n t e r i n t o s u b c o n t r a c t agreements and are i n the p o s i t i o n of 
a "prime c o n t r a c t o r . " See Robert E. Becker, supra, 36 Van N a t t a 
a t 786. 

Our review of the l e g i s l a t i v e r e c o r d d i d not d i s c l o s e any 
i n t e n t on the p a r t of the l e g i s l a t u r e t o exempt the S t a t e or i t s 
p o l i t i c a l s u b d i v i s i o n s from the o p e r a t i o n of the s t a t u t e . The 
f a c t t h a t Senator Kulongoski requested the 1979 A t t o r n e y General's 
o p i n i o n c o n c e r n i n g ORS 656.556, and t h a t he i n d i c a t e d t o the 
Senate committee c o n s i d e r i n g SB 476 ( t h e 1979 b i l l t h a t u l t i m a t e l y 
was enacted and c o d i f i e d as ORS 656.029) h i s i n t e n t i o n t h a t "the 
d e f i n i t i o n of 'person' would i n c l u d e the s t a t u t o r y d e f i n i t i o n , " i s 
a s l i m reed upon which t o base a c o n c l u s i o n c o n c e r n i n g l e g i s l a t i v e 
i n t e n t . See Minutes, Senate Committee on Labor, Consumer and 
Business A f f a i r s , A p r i l 24, 1979, p. 8. 

The Workers' Compensation Law deals w i t h p r a c t i c a l m a t t e r s 
and s h o u l d r e c e i v e a p r a c t i c a l c o n s t r u c t i o n . Kosmecki v. P o r t l a n d 
S t e v e d o r i n g Company, 190 Or 85, 94 (1950). Rather than r e l y i n g on 
a s p e c i f i c p r o v i s i o n , the s t a t u t e s must be read as a whole w i t h a 
view toward e f f e c t i n g the o v e r a l l p o l i c y they are i n t e n d e d t o 
promote. Wimer v. M i l l e r , 235 Or 25, 30 (1963); R o s e l l v. SIAC, 
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164 Or 173, 182 (1940). I t has p r e v i o u s l y been noted t h a t i n 
c o n s t r u i n g the Workers' Compensation Law, the c o u r t s h o u l d not 
" l u g i n a t one door what the l e g i s l a t u r e i n d u s t r i o u s l y put out a t 
a n o t h e r . " Baker v. SIAC, 128 Or 369, 383-84 (19 2 9 ) . These 
p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n are c e r t a i n l y as a p p l i c a b l e 
t o ORS 656.029 as the p r i n c i p l e s employed by t h e A t t o r n e y General. 

The Workers' Compensation Law u n i v e r s a l l y a p p l i e s t o the 
S t a t e and i t s p o l i t i c a l s u b d i v i s i o n s i n ' t h e i r c a p a c i t y as s u b j e c t 
employers. ORS 656.005(14). ORS 656.029 i s i n t e n d e d t o p r o v i d e a 
s i m p l e means f o r d e f i n i n g the r e l a t i o n s h i p between c o n t r a c t i n g 
p a r t i e s . I t i s a l s o i n t e n d e d t o encourage the purchase of 
w orkers' compensation i n s u r a n c e by e n t i t i e s t h a t might o t h e r w i s e 
a t t e m p t t o a v o i d t h i s business c o s t . There i s no q u e s t i o n t h a t we 
would be " l u g g i n g i n one door" e x a c t l y what t h e l e g i s l a t u r e has 
r e c e n t l y " e s c o r t e d o u t " another were we t o agree w i t h the employer 
t h a t , as a p o l i t i c a l s u b d i v i s i o n of the S t a t e , i t i s not s u b j e c t 
t o ORS 656.029. Such a c o n c l u s i o n would be e n t i r e l y i n c o n s i s t e n t 
w i t h the p o l i c i e s and g o a l s t h a t are apparent from our review o f 
t h e l e g i s l a t i v e h i s t o r y of the s t a t u t e , as w e l l as the g e n e r a l 
p o l i c i e s of t h e Workers' Compensation Law. C o n s i d e r i n g t h e 
s t a t u t e i n t h i s c o n t e x t , we b e l i e v e t h a t the S t a t e and i t s 
p o l i t i c a l s u b d i v i s i o n s f a l l w i t h i n the ambit of the s t a t u t e by 
"necessary i m p l i c a t i o n . " See 39 Op. A t t y . Gen., supra a t 584. 

Claimant's c r o s s - r e q u e s t f o r review r a i s e s the i s s u e s o f 
whether, i n f a c t , c l a i m a n t was an employe, as opposed t o an 
independent c o n t r a c t o r , and whether p e n a l t i e s / a t t o r n e y fees are 
w a r r a n t e d f o r unreasonable d e n i a l . As d i d the Referee, we f i n d 
t h a t the C i t y and c l a i m a n t d i d not have an employer-employe 
r e l a t i o n s h i p , and t h a t c l a i m a n t performed s e r v i c e s f o r the C i t y as 
an independent c o n t r a c t o r . I t i s o n l y by o p e r a t i o n of ORS 656.029 
t h a t c l a i m a n t i s deemed t o be the employer's s u b j e c t worker and, 
t h e r e f o r e , e n t i t l e d t o b e n e f i t s under t h e law. C o n t r a r y t o 
c l a i m a n t ' s a s s e r t i o n , we do not b e l i e v e t h a t t h e employer's 
defense i s based upon " l e g a l t h e o r i e s dreamed up by counsel as a 
r a t i o n a l i z a t i o n f o r the d e n i a l . " To the c o n t r a r y , we b e l i e v e t h a t 
the employer had a reasonable b a s i s f o r d o u b t i n g i t s l i a b i l i t y f o r 
c l a i m a n t ' s i n j u r y ; t h e r e f o r e , the Referee c o r r e c t l y d e c l i n e d t o 
impose a p e n a l t y / a t t o r n e y ' s f e e . 

F i n a l l y , t h e r e i s an a d d i t i o n a l i s s u e which m e r i t s b r i e f 
comment. A t t a c h e d t o i t s a p p e l l a n t ' s b r i e f as appendices, t h e 
employer has s u b m i t t e d copies of the above-referenced 1983 and 
1979 o p i n i o n s of the A t t o r n e y General and p o r t i o n s of the 
l e g i s l a t i v e r e c o r d f o r Senate B i l l 476. Claimant o b j e c t s t o t h i s 
t e n der of " a d d i t i o n a l evidence" on r e v i e w . T h i s m a t e r i a l has not 
been s u b m i t t e d as "evidence," and we have not c o n s i d e r e d i t as 
such. These m a t e r i a l s are r e l i e d upon by the employer i n s u p p o r t 
of i t s l e g a l defense, as one would r e l y upon a s t a t u t e , a j u d i c i a l 
or a d m i n i s t r a t i v e d e c i s i o n , or any o t h e r a u t h o r i t y p r e s e n t e d as 
b i n d i n g or p e r s u a s i v e . Claimant's o b j e c t i o n , t h e r e f o r e , i s 
w i t h o u t m e r i t . 

ORDER 

The Referee's o r d e r s dated May 22, 1984 and May 3 1 , 1984 are 
a f f i r m e d . Claimant's a t t o r n e y i s awarded $650 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the s e l f - i n s u r e d employer. 
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L O I S BROWN, C l a i m a n t WCB 83-11056 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y May 2, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The Claimant has r e q u e s t e d r e v i e w o f t h e Referee's o r d e r 
d a t e d January 21, 1985. The r e q u e s t f o r r e v i e w was f i l e d w i t h 
Board on February 21, 1985, more tha n 30 days a f t e r t h e date o f 
t h e Referee's o r d e r . I t i s n o t t i m e l y f i l e d . 

ORDER 

The c l a i m a n t ' s r e q u e s t f o r r e v i e w i s hereby d i s m i s s e d as 
b e i n g u n t i m e l y f i l e d . 

STEPHEN C. D00LEY, C l a i m a n t Own Motion 84-0245M 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y May 6, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r R e f e r r i n g 

f o r H e a r i n g 
Claimant has requested t h a t the Board e x e r c i s e i t s 

j u r i s d i c t i o n pursuant t o ORS 656.278 and award c l a i m a n t a d d i t i o n a l 
compensation f o r h i s A p r i l 23, 1971 back i n j u r y . Claimant's 
a g g r a v a t i o n r i g h t s have e x p i r e d . Claimant has a l s o moved t h e 
Board t o e x e r c i s e i t s own motion j u r i s d i c t i o n i n the absence of a 
r e p l y from the SAIF C o r p o r a t i o n t o h i s p e t i t i o n and the evidence 
s u b m i t t e d t h e r e w i t h and t h r e e subsequent motions. See OAR 
4 3 8 - 1 2 - 0 0 5 ( 1 ) ( c ) . Claimant a s s e r t s t h a t he i s e n t i t l e d t o the 
e q u i v a l e n t of a " d e f a u l t judgment" on account of SAIF's f a i l u r e t o 
respond. We d i s a g r e e . There i s no a b s o l u t e r i g h t t o a d d i t i o n a l 
compensation under ORS 656.278. See ORS 656.278(1), ( 3 ) . 

The evidence upon which we base our d e c i s i o n i s , however, 
another m a t t e r . SAIF's f a i l u r e t o respond t o c l a i m a n t ' s r e q u e s t s 
i s u n e x p l a i n e d , and no evidence c o n t r a r y t o t h a t forwarded by 
c l a i m a n t has been forthcoming'. We would, we b e l i e v e , be j u s t i f i e d 
i n d e c i d i n g t h i s case s o l e l y on the evidence now b e f o r e us, were 
i t not f o r the f a c t t h a t we p e r c e i v e a duty t o the p a r t i e s and 
r e v i e w i n g c o u r t s t o decide own motion cases i n the l i g h t o f a l l 
a v a i l a b l e evidence. T h i s Board i s charged by s t a t u t e w i t h 
r e s o l v i n g d i s p u t e s i n v o l v i n g the d i s t r i b u t i o n o f t h i r d - p a r t y 
s e t t l e m e n t s and judgments, which we f i n d t o be somewhat analogous 
t o own motion matter-s i n t h a t we are g i v e n wide l a t i t u d e by 
s t a t u t e i n e s t a b l i s h i n g procedures and e x e r c i s i n g our d i s c r e t i o n 
on the amount and n a t u r e of evidence upon which t o base a 
d e c i s i o n . The Court of Appeals has s t a t e d t h a t , " [ P ] r o c e e d i n g s 
t h a t c u l m i n a t e i n a t h i r d p a r t y d i s t r i b u t i o n o r d e r must produce a 
r e c o r d adequate f o r our review . . . ." Blackman v. SAIF, 60 Or 
App 446, 448 (1982). We are of the o p i n i o n t h a t i n d e c i d i n g own 
motion cases we should assure t h a t the r e c o r d i s a d e q u a t e l y 
developed f o r the purposes of r e v i e w , t o the e x t e n t t h a t own 
motion cases are s u b j e c t t o f u r t h e r review. See ORS 656.278(3). 

We do not b e l i e v e t h i s case i s s u f f i c i e n t l y developed t h a t we 
may decide the i s s u e s r a i s e d by c l a i m a n t , or t h a t our d e c i s i o n , i f 
r e v i e w a b l e , c o u l d a d e q u a t e l y be reviewed by a c o u r t . A c c o r d i n g l y , 
we hearby r e f e r t h i s m a tter t o the Hearings D i v i s i o n p u r s u a n t t o 
OAR 4 3 8 - 1 2 - 0 1 0 ( l ) - ( 3 ) f o r a f a c t - f i n d i n g h e a r i n g . The i s s u e s a t 
t h e h e a r i n g s h a l l be those issues r a i s e d by c l a i m a n t ' s August 15, 
1984 Own Motion A p p l i c a t i o n . Claimant's November 15, 1984 Motion 
f o r R e l i e f by D e f a u l t i s denied. The Referee s h a l l r u l e on 
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c l a i m a n t ' s Motion f o r Appointment o f Medical E x p e r t , f i l e d 
December 3, 1984 p r i o r t o the h e a r i n g . The Hearings D i v i s i o n i s 
or d e r e d t o conduct t h e h e a r i n g as a Hardship Case p u r s u a n t t o OAR 
438-06-010. At the c o n c l u s i o n of the h e a r i n g , t h e Referee s h a l l 
f o r w a r d t o the Board a copy o f the t r a n s c r i p t o f the pr o c e e d i n g s 
t o g e t h e r w i t h a recommendation w i t h r e g a r d t o the r e s o l u t i o n o f 
c l a i m a n t ' s a p p l i c a t i o n . 

IT IS SO ORDERED. 

TOMMIE D. CALLAHAN, C l a i m a n t WCB 84-00721 
M i t c h e l l , e t a l . , A t t o r n e y s May 7, 1985 

O r d e r D e n y i n g M o t i o n t o D i s m i 
The employer has moved the Board f o r an or d e r d i s m i s s i n g 

c l a i m a n t ' s r e q u e s t f o r review on t h e grounds: (1) t h a t t h e 
requ e s t f o r review was not t i m e l y f i l e d ; and (2) t h a t c l a i m a n t has 
f a i l e d t o f i l e and serve a b r i e f w i t h i n t h e time s p e c i f i e d by OAR 
438-11-010(3) . 

The Referee's o r d e r was is s u e d November 28, 1984. The 
request f o r Board review was ma i l e d December 26, 1984. The 
request was t i m e l y . OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( c ) ; OAR 438-11-005(2). 

The employer has a l s o requested an order d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r Board review on the ground t h a t c l a i m a n t 
has not f i l e d an a p p e l l a n t ' s b r i e f . 

There i s n o t h i n g i n the workers' compensation law or t h e 
Board r u l e s which r e q u i r e s t h a t a b r i e f must be f i l e d by an 
a p p e l l a n t or respondent b e f o r e t he Board w i l l r e v i e w t he case. 
ORS 656.295(5). While b r i e f s are a s i g n i f i c a n t a i d i n t h e r e v i e w 
p r o c e s s , t he f a i l u r e t o f i l e a b r i e f i s not a ground f o r d i s m i s s a l 
of a request f o r re v i e w . The request f o r d i s m i s s a l i s d e n i e d . 

The employer i s g r a n t e d twenty days from t he date o f t h i s 
o r der t o f i l e a b r i e f , i f i t so e l e c t s . 

IT IS SO ORDERED. 

DAVID B. C 0 L L I S 0 N , C l a i m a n t WCB 84-08229 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s May 7, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revie w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee Neal's order which 
awarded 30% (45°) scheduled permanent d i s a b i l i t y f o r l o s s of use 
of h i s r i g h t l e g ( k n e e ) , whereas a J u l y 2, 1984 D e t e r m i n a t i o n 
Order had awarded 20% (30°) l e f t l e g (knee) scheduled d i s a b i l i t y . 
On r e v i e w , c l a i m a n t contends h i s r i g h t l e g (knee) permanent 
d i s a b i l i t y award should be i n c r e a s e d and t h a t he i s e n t i t l e d t o a 
permanent d i s a b i l i t y award f o r h i s l e f t l e g ( k n e e ) . 

The i n s u r e r contends c l a i m a n t ' s r i g h t l e g permanent 
d i s a b i l i t y does not exceed 20%. We have a u t h o r i t y t o c o n s i d e r t h e 
i n s u r e r ' s c o n t e n t i o n n o t w i t h s t a n d i n g i t s f a i l u r e t o c r o s s - r e q u e s t 
r e v i e w . Jimmie Parkerson, 35 Van Natt a 1247, 1249-50. Moreover, 
the i n s u r e r ' s c o n t e n t i o n does not r a i s e a new i s s u e . See Gleason 
W. Rippey, 36 Van Natt a 778 (1984). 
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F o l l o w i n g our de novo review of the medical and l a y e v i d e n c e , 
i n c l u d i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y c o n c e r n i n g h i s r e s i d u a l s 
and p h y s i c a l l i m i t a t i o n s , we conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h h i s e n t i t l e m e n t t o a scheduled permanent d i s a b i l i t y 
award f o r l o s s of use of h i s l e f t l e g (knee) as a c a u s a l r e s u l t o f 
h i s compensable r i g h t l e g (knee) i n j u r y . F u rthermore, we agree 
w i t h the Referee's c o n c l u s i o n t h a t the D e t e r m i n a t i o n Order 
e r r o n e o u s l y awarded permanent d i s a b i l i t y f o r the l e f t l e g (knee) 
r a t h e r than the r i g h t l e g (knee) and should be amended. See 
Lesley Robbins, 31 Van Natta 208 (1981); David Hunter, 32 Van 
N a t t a 273 (1981). Consequently, we a f f i r m t h a t p o r t i o n o f the 
Referee's order which found t h a t c l a i m a n t was not e n t i t l e d t o l e f t 
l e g (knee) d i s a b i l i t y . 

We modify t h a t p o r t i o n of the Referee's order which awarded 
c l a i m a n t 30% permanent r i g h t l e g (knee) d i s a b i l i t y . 

Claimant was 29 years of age a t the time of h e a r i n g . While 
w o r k i n g as a f o r e s t e r , he stepped o f f a l o g , t w i s t i n g h i s r i g h t 
l e g and d i s l o c a t i n g h i s r i g h t knee. An a r t h r o s c o p y c o n f i r m e d the 
i n i t i a l d i a g n o s i s of medial c o l l a t e r a l l i g a m e n t t e a r . F o l l o w i n g 
c o n s e r v a t i v e t r e a t m e n t , another a r t h r o s c o p y was s u b s e q u e n t l y 
performed i n which c a r t i l a g i n o u s d e f e c t s were removed from the 
knee. 

Dr. Rusch, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , opined t h a t 
c l a i m a n t s u f f e r e d a m i l d r e c u r r e n t r i g h t knee d i s a b i l i t y . The 
d o c t o r noted t h a t f u t u r e d e g e n e r a t i v e o s t e o a r t h r i t i s and 
i n c r e a s i n g d i s a b i l i t y would be expected. While d e m o n s t r a t i n g a 
f u l l range of knee m o t i o n , c l a i m a n t e x h i b i t e d tenderness and 
p a i n . Claimant's r i g h t l e g q u a d r i c e p s t r e n g t h was 7% weaker than 
h i s l e f t l e g , w h i l e the h a m s t r i n g s t r e n g t h of h i s r i g h t l e g was 
10% - 15% weaker. 

I n Dr. Rusch's o p i n i o n c l a i m a n t c o u l d walk no more than one 
hour i n an e i g h t hour day. The d o c t o r r e p o r t e d t h a t c l a i m a n t 
e x p e r i e n c e d p a i n almost immediately when w a l k i n g on uneven ground, 
but had no " g i v i n g way" s e n s a t i o n s when p e r f o r m i n g these 
a c t i v i t i e s . However, these s e n s a t i o n s of i n s t a b i l i t y , as w e l l as 
i n c r e a s i n g p a i n , o c c u r r e d when c l a i m a n t walked d o w n h i l l or 
descended s t a i r s . Claimant d e s c r i b e d s w e l l i n g i n the knee 
f o l l o w i n g two t o f o u r hours of i n c r e a s e d a c t i v i t i e s , such as 
l a n d s c a p i n g or c u t t i n g f i r e w o o d . Dr. Rusch f u r t h e r r e p o r t e d t h a t 
c l a i m a n t was unable t o squat or k n e e l , but had no d i f f i c u l t y w i t h 
s i t t i n g f o r p r o l o n g e d p e r i o d s . This i n a b i l i t y t o squat or kneel 
had prompted Dr. Rusch t o advise c l a i m a n t t o seek a more sedentary 
j o b . 

Claimant r e t u r n e d t o work f o r h i s former employer p e r f o r m i n g 
desk work and e v e n t u a l l y , l i m i t e d f i e l d work'. However, h i s knee 
c o u l d not accommodate the f i e l d work and c l a i m a n t was u l t i m a t e l y 
t e r m i n a t e d . At the time of h e a r i n g c l a i m a n t had secured temporary 
employment as a county planner which was b a s i c a l l y a sedentary 
j o b . Due t o h i s p h y s i c a l l i m i t a t i o n s he d i d not b e l i e v e he c o u l d 
p e r f o r m the t a s k s r e q u i r e d of a f o r e s t e r , a v o c a t i o n f o r which he 
was w e l l t r a i n e d and educated. 

Claimant's c r e d i b l e t e s t i m o n y echoed Dr. Rusch's d e s c r i p t i o n 
of c l a i m a n t ' s p a i n , weakness, s w e l l i n g , i n s t a b i l i t y and p h y s i c a l 
l i m i t a t i o n s . P r i o r t o h i s compensable i n j u r y c l a i m a n t had never 
ex p e r i e n c e d knee problems. Since the i n j u r y c l a i m a n t has 
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developed a l i m p , avoids t u r n i n g on h i s knee, and has been f o r c e d 
t o a l t e r t h e manner i n which he s i t s and r i s e s from a c h a i r . Due 
t o the i n j u r y he has s i g n i f i c a n t l y c u r t a i l e d , i f not e l i m i n a t e d , 
r e c r e a t i o n a l a c t i v i t i e s such as backpacking, camping, j o g g i n g , 
S o f t b a l l , v o l l e y b a l l , and b a s k e t b a l l . He p e r i o d i c a l l y t a k e s 
m e d i c a t i o n i n o r d e r t o r e l i e v e p a i n and s w e l l i n g . 

Compensation f o r permanent i n j u r y t o c l a i m a n t ' s r i g h t l e g 
s h a l l be assessed as l o s s of use. ORS 656.214(a). The e x t e n t of 
l o s s of use does not n e c e s s a r i l y c o r r e l a t e t o the e x t e n t o f 
mechanical impairment, a l t h o u g h the l a t t e r i s u s u a l l y a r e l e v a n t 
c o n s i d e r a t i o n . Boyce v. Sambo's R e s t a u r a n t , 44 Or App 305, 308 
(1980) . 

A f t e r c o m p l e t i n g our review of the medical and l a y e v i d e n c e , 
i n c l u d i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y c o n c e r n i n g h i s d i s a b l i n g 
symptoms and p h y s i c a l l i m i t a t i o n s , and c o n s i d e r i n g the g u i d e l i n e s 
as s e t f o r t h i n OAR 436-65-550 and 555, we conclude t h a t a 
scheduled d i s a b i l i t y award of 20% i s a p p r o p r i a t e . 

ORDER 

The Referee's order dated September 27, 1984 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u o f a l l p r i o r awards, c l a i m a n t 
i s awarded 20% (30°) scheduled permanent d i s a b i l i t y f o r l o s s o f 
use of h i s r i g h t l e g ( k n e e ) . Claimant's a t t o r n e y ' s fee s h a l l be 
a d j u s t e d a c c o r d i n g l y . The remainder of the Referee's o r d e r i s 
a f f i r m e d . . 

ERNEST B. GAMBIN0, C l a i m a n t WCB 83-05692 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s May 7, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , 
r e v i e w of Referee Knapp's order which s e t a s i d e SAIF's a g g r a v a t i o n 
c l a i m d e n i a l , awarded c l a i m a n t i n t e r i m compensation, and imposed a 
p e n a l t y as a percentage of the unpaid i n t e r i m compensation found 
t o be "then due." The i s s u e s r a i s e d by SAIF are the c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s December 5, 1982 r i g h t l e g i n j u r y 
and c l a i m a n t ' s l e g c o n d i t i o n on and a f t e r March 23, 1983; and t h e 
p e r i o d f o r which i n t e r i m compensation was awarded. Claimant's 
c r o s s - r e q u e s t f o r review a s s i g n s as e r r o r the Referee's f a i l u r e t o 
award an a t t o r n e y ' s f e e i n a s s o c i a t i o n w i t h t h e p e n a l t y . 

Claimant s u s t a i n e d an i n j u r y t o h i s r i g h t l e g on December 5, 
1982 w h i l e w o r k i n g f o r Good Samaritan H o s p i t a l . Claimant scraped 
h i s l e g on some f i b e r g l a s s i n s u l a t i o n and t h e r e a f t e r developed a 
rash and s w e l l i n g . He was i n i t i a l l y seen i n Good Samaritan's 
emergency room, where he was examined by Dr. Bosker. Dr. Bosker 
diagnosed a l l e r g i c c o n t a c t d e r m a t i t i s secondary t o f i b e r g l a s s 
p a r t i c l e s . Claimant was sent t o the Primary Care C l i n i c f o r 
e x a m i n a t i o n by Dr. Santa, who i s an i n t e r n i s t and a p p a r e n t l y works 
w i t h or f o r the h o s p i t a l . Dr. Santa f i r s t examined c l a i m a n t on 
December 7, and he diagnosed c o n t a c t d e r m a t i t i s w i t h a secondary 
i n f e c t i o n . Claimant was t r e a t e d w i t h t o p i c a l s t e r o i d s and 
a n t i b i o t i c s . His c l a i m was accepted as a d i s a b l i n g i n j u r y c l a i m . 

I n an 828 form dated December 28, 1982, Dr. Santa r e p o r t e d 
t h a t c l a i m a n t was r e l e a s e d t o r e t u r n t o r e g u l a r work on 
December 13, 1982; t h a t h i s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as 

-508-



o f t h a t d a t e ; and t h a t t h e r e would be no permanent impairment as a 
r e s u l t of h i s i n j u r y . The c l a i m was c l o s e d by n o t i c e of c l o s u r e 
dated January 10, 1983, w i t h an award f o r t h r e e days o f temporary 
t o t a l d i s a b i l i t y i n December of 1982. See ORS 656.268(3). 

Dr. Santa t r e a t e d c l a i m a n t t h r o u g h December of 1982 and 
January o f 1983. The rash on c l a i m a n t ' s l e g d i s s i p a t e d , but the 
s w e l l i n g c o n t i n u e d , a l t h o u g h i t improved. On February 2 1 , 1983, 
Dr. Santa recorded i n h i s progress r e c o r d , " r i g h t l e g edema, m i l d 
c h r o n i c edema," which no l o n g e r needed t o be f o l l o w e d , and 
" b o r d e r l i n e b l o o d p r e s s u r e " which needed t o be rechecked i n one 
month. 

On March 23, 1983, c l a i m a n t was seen by Dr. Morgan a t Good 
Samaritan H o s p i t a l w i t h a r e c u r r e n c e o f r i g h t l e g s w e l l i n g , warmth 
and t e n d e r n e s s . He was again t r e a t e d w i t h a n t i b i o t i c s , and a g a i n 
the rash r e s o l v e d . Claimant c o n t i n u e d t o have problems w i t h edema 
of t he r i g h t l e g . 

I n A p r i l o f 1983 c l a i m a n t began t r e a t m e n t w i t h p h y s i c i a n s a t 
Kaiser Permanente. He i n i t i a l l y was examined by Dr. H e r r i n g , who 
diagnosed p o s t - i n f l a m m a t o r y lymphedema, r e l a t e d t o c l a i m a n t ' s 
i n d u s t r i a l e x p o s u r e / i n j u r y . A l a t e r d i a g n o s i s by Dr. H e r r i n g was 
lymphedema s t a t u s post trauma and c e l l u l i t i s . Claimant was 
r e f e r r e d t o Dr. Duckler f o r f u r t h e r e v a l u a t i o n . Dr. Duckler 
examined c l a i m a n t on or about May 12, 1983. He diagnosed 
"lymphedema, e t i o l o g y obscure w i t h p o s t p h l e b i t i s , l i g a m e n t , r i g h t 
l e g . " 

Claimant was a g a i n examined by Dr. Santa on May 10, 1983. I n 
a r e p o r t t o SAIF f o l l o w i n g t h i s e x a m i n a t i o n , he d e s c r i b e d t h e 
events of c l a i m a n t ' s o r i g i n a l i n j u r y , h i s (Dr. Santa's) course o f 
t r e a t m e n t , and h i s f i n d i n g s on t h a t e x a m i n a t i o n . He noted t h a t 
c l a i m a n t ' s pre-employment exami n a t i o n i n November of 1979 
r e f l e c t e d t h a t c l a i m a n t had a h i s t o r y of a c h r o n i c p s o r i a s i s - l i k e 
rash on h i s l e g s , i n a d d i t i o n t o having b o r d e r l i n e h y p e r t e n s i o n . 
Dr. Santa a l s o noted t h a t the venogram taken by the Kaiser 
p h y s i c i a n s d i s c l o s e d normal deep venous system of the l e g and 
t h i g h . Claimant's l e f t l e g a l s o was found m i l d l y edematous a t 
t h a t t i m e . Dr. Santa's r e p o r t concludes: 

"The p e r s i s t e n t n a t u r e of [ c l a i m a n t ' s ] 
edema, the f a c t t h a t the edema i s p r e s e n t 
i n b o t h l e g s , and h i s p e r s i s t e n t abnormal 
b l o o d p r e s s u r e a l l suggest t o me t h a t t h e r e 
may be o t h e r reasons f o r t h i s edema f o r m i n g 
s t a t e . I s t r o n g l y emphasized t o [ c l a i m a n t ] 
. . . t h a t he be e v a l u a t e d f o r o t h e r causes 
of s w e l l i n g of h i s l e g s . I suspect t h a t 
th e exposure he r e c e i v e d w h i l e w o r k i n g here 
i n December, 1982 l e d t o a worsening o f 
whatever u n d e r l y i n g c o n d i t i o n i s c a u s i n g 
h i s edema. My f e e l i n g i s t h a t whatever 
worsening t h e event i n December may have 
caused i s now r e s o l v e d . The evidence 
s t r o n g l y s u p p o r t s the idea t h a t 
[ c l a i m a n t ' s ] edema may be on [some] b a s i s 
o t h e r than one r e l a t e d t o h i s o n - t h e - j o b 
i n j u r y . " 

SAIF had Dr. G i r o d , i t s medical c o n s u l t a n t i n i n t e r n a l 
m e d i c i n e , review c l a i m a n t ' s medical f i l e f o r an o p i n i o n c o n c e r n i n g 
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c l a i m a n t ' s c u r r e n t symptoms and h i s December 1982 i n d u s t r i a l 
i n j u r y . He noted t h a t an A p r i l 2, 1983 medical c h a r t note 
d i s c l o s e d a t e n d e r , r i g h t i n g u i n a l lymph node i n a d d i t i o n t o 
marked s w e l l i n g of t h e r i g h t l e g . He r u l e d out the d i a g n o s i s o f 
t h r o m b o p h l e b i t i s or p o s t - p h l e b i t i c syndrome. He formed the 
i m p r e s s i o n t h a t c l a i m a n t a p p a r e n t l y developed a l y m p h a t i c 
o b s t r u c t i o n as a r e s u l t of the i n f e c t i o n which f o l l o w e d h i s 
o r i g i n a l r i g h t l e g i n j u r y . 

" I t appears t h a t the c l a i m a n t developed 
i n f e c t i o n i n the l e g as a r e s u l t of a burn 
or a b r a s i o n . This subsequently l e d t o 
l y m p h a n g i t i s w i t h s w e l l i n g of lymph nodes 
i n t h e r i g h t g r o i n . Because of. the 
o b s t r u c t i o n o f l y m p h a t i c v e s s e l s , he has 
developed s w e l l i n g of the r i g h t l e g which 
has been somewhat p e r s i s t e n t . " 

Dr. Duckler r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n by Dr. 
Feldman. Dr. Feldman agreed w i t h Dr. Duckler's t e n t a t i v e 
d i a g n o s i s of a probable.lymphedema. He found the "exact 
p a t h o g e n e s i s " c o n j e c t u r a l , but he s t a t e d i t was p o s s i b l e t h a t 
c l a i m a n t had developed a severe c e l l u l i t i s subsequent t o h i s 
i n j u r y which had l e f t him w i t h lymphedema. I n a m e d i c a l 
i n f o r m a t i o n form completed a t or about the time o f h i s June 6, 
1983 e x a m i n a t i o n of c l a i m a n t , Dr. Feldman s t a t e d a d i a g n o s i s o f 
lymphedema of the r i g h t l e g , e t i o l o g y obscure. 

Dr. Trautman a l s o examined c l a i m a n t d u r i n g June of 1983. I n 
the medical i n f o r m a t i o n form he completed, he i n d i c a t e d t h a t i t 
was undetermined whether c l a i m a n t ' s lymphedema was the r e s u l t o f 
h i s i n d u s t r i a l exposure or i n j u r y . 

By l e t t e r dated June 13, 1983, SAIF f o r m a l l y denied c l a i m 
r e o p e n i n g , f o r . the s t a t e d reason t h a t t h e r e was i n s u f f i c i e n t 
medical i n f o r m a t i o n r e l a t i n g c l a i m a n t ' s c u r r e n t r i g h t l e g 
c o n d i t i o n t o h i s December 5, 1982 i n j u r y , "which was diagnosed as 
a r a s h . " 

Claimant c o n t i n u e d t o t r e a t w i t h Dr. Duckler a t K a i s e r 
Permanente. A medical i n f o r m a t i o n form dated June 22, 1983, 
completed by Dr. D u c k l e r , s t a t e s , " I cannot account for.lymphedema 
t of t h e r i g h t ] l e g . " 

SAIF r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n by Dr. P o r t e r , 
P r o f e s s o r of Surgery and head of the D i v i s i o n of Vascular Surgery 
a t the Oregon H e a l t h Sciences U n i v e r s i t y School of M e d i c i n e . He 
examined c l a i m a n t i n e a r l y August of 1983. His diagnoses 
("impression") were b i l a t e r a l l e g s w e l l i n g , c h r o n i c ; a p o s s i b l e 
h i s t o r y of c o n t a c t d e r m a t i t i s of t h e r i g h t lower l e g ; c h r o n i c 
p s o r i a s i s ; and u n t r e a t e d h y p e r t e n s i o n . He b e l i e v e d t h a t , a l t h o u g h 
i t remained i n d e f i n i t e , i t appeared as though c l a i m a n t d i d have a 
c o n t a c t d e r m a t i t i s i n v o l v i n g h i s r i g h t lower l e g a t t h e t i m e o f 
h i s o r i g i n a l i n j u r y . He s t a t e d , however, " I am unaware o f any 
c o n t a c t d e r m a t i t i s t h a t smolders along i n an a c t i v e f a s h i o n f o r 
s i x months and indeed the p a t i e n t shows no evidence o f a c t i v i t y a t 
the p r e s e n t t i m e . " He expressed u n c e r t a i n t y c o n c e r n i n g how much 
of the "rash" of the r i g h t l e g may have been r e l a t e d t o c l a i m a n t ' s 
u n d e r l y i n g c h r o n i c p s o r i a s i s . Dr. P o r t e r s t a t e d t h a t c l a i m a n t 
" c e r t a i n l y h a [ d ] " m i l d edema o f b o t h lower e x t r e m i t i e s a t t h e t i m e 
of h i s e x a m i n a t i o n . He b e l i e v e d t h a t t h i s edema c o u l d j u s t as 
w e l l be r e l a t e d t o c l a i m a n t ' s c h r o n i c h y p e r t e n s i o n as t o any o t h e r 
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e t i o l o g y . He o r d e r e d a venous v a s c u l a r l a b o r a t o r y e x a m i n a t i o n i n 
o r d e r t o determine whether c l a i m a n t ' s m i l d l e g s w e l l i n g r e s u l t e d 
f rom any venous i n s u f f i c i e n c y . A f t e r o b t a i n i n g a r e p o r t of the 
venous e x a m i n a t i o n , Dr. P o r t e r r e p o r t e d t h a t the e x a m i n a t i o n was 
t o t a l l y n o r mal, t h e r e b y r u l i n g out any venous i n s u f f i c i e n c y . He 
doubted t h a t c l a i m a n t ' s m i l d a n k l e edema was r e l a t e d t o 
lymphedema, s t a t i n g t h a t i t might be r e l a t e d t o h y p e r t e n s i o n . He 
a l s o i n d i c a t e d t h a t c l a i m a n t had "obvious p s o r i a s i s " and t h a t , 
"perhaps f l a r e - u p s of t h e d e r m a t o l o g i c c o n d i t i o n he has had i n h i s 
r i g h t lower e x t r e m i t y may have been e x c o r i a t i c e r u p t i o n . " He 
concluded by s t a t i n g t h a t he found no causal r e l a t i o n s h i p between 
c l a i m a n t ' s p r e s e n t c o m p l a i n t s and h i s work h i s t o r y . 

SAIF a p p a r e n t l y p r o v i d e d Dr. P o r t e r ' s r e p o r t t o Dr. D u c k l e r , 
as i n d i c a t e d by Dr. D u c k l e r ' s l e t t e r o f September 8, 1983. I n 
t h a t l e t t e r , he s t a t e d t h a t Dr. P o r t e r ' s r e p o r t would be "of g r e a t 
v a l u e i n h e l p i n g [ t o ] manage t h i s r a t h e r d i f f i c u l t case." I n a 
medical i n f o r m a t i o n form dated September 19, 1983, Dr. Duckler 
s t a t e d diagnoses of c e l l u l i t i s o f the r i g h t l e g , p s o r i a s i s and 
h y p e r t e n s i o n . 

I n an October 25, 1983 r e p o r t t o c l a i m a n t ' s a t t o r n e y , Dr. 
Bosker, who i n i t i a l l y examined c l a i m a n t i n the emergency room, 
r e p o r t e d h i s i m p r e s s i o n t h a t the most l i k e l y e x p l a n a t i o n f o r the 
p e r s i s t e n t s w e l l i n g of c l a i m a n t ' s r i g h t lower l e g was lymphedema, 
and t h a t the p e r s i s t e n t s w e l l i n g was c l e a r l y caused by c l a i m a n t ' s 
i n j u r y . He formed t h i s c o n c l u s i o n on the b a s i s of v a r i o u s 
f a c t o r s : Claimant's apparent good h e a l t h p r i o r t o h i s i n j u r y ; t h e 
absence of any known a l l e r g i e s , no h i s t o r y o f l e g edema venous 
" i n c a p i t a n c e " or l y m p h a t i c o b s t r u c t i o n p r i o r t o t h i s e p isode; and 
the f a c t t h a t c l a i m a n t was t a k i n g no m e d i c a t i o n b e f o r e h i s 
i n j u r y . Dr. Bosker a l s o s t a t e d t h a t , a l t h o u g h c l a i m a n t had been 
found t o have m i l d i d i o p a t h i c h y p e r t e n s i o n , i n the absence of 
c o n g e s t i v e h e a r t f a i l u r e , i t would be h i g h l y u n l i k e l y t h a t a 
" u n i l a t e r a l r i g h t l e g s w e l l i n g " c o u l d be e x p l a i n e d on t h e b a s i s o f 
h y p e r t e n s i o n . Dr. Bosker, who had the b e n e f i t of examining 
c l a i m a n t i n i t i a l l y a f t e r h i s exposure, f e l t t h a t c l a i m a n t had a 
severe a l l e r g i c r e a c t i o n , which was c h a r a c t e r i z e d by severe 
s w e l l i n g , erythema and i n t e n s e i n f l a m m a t i o n . He e x p l a i n e d t h a t 
the lymphedema was caused by o b s t r u c t i o n of the l y m p h a t i c channels 
due t o f i b r o s i s and c o n t r a c t u r e , r e s u l t i n g from the i n t e n s e 
i n f l a m m a t o r y response and r e c u r r e n t i n f e c t i o n s i n the i n v o l v e d 
e x t r e m i t y . Thus, these f a c t o r s l e d t o a compromise i n l y m p h a t i c 
r e t u r n from the r i g h t lower e x t r e m i t y . He f e l t t h e r e was no o t h e r 
c o n d i t i o n which c o u l d have r e s u l t e d i n the r i g h t lower l e g 
s w e l l i n g and p e r s i s t e n t p a i n . He found no evidence of c o n g e n i t a l 
l y m p h a t i c o b s t r u c t i o n of any k i n d . Due t o the i n t e n s i t y and 
s e v e r i t y o f c l a i m a n t ' s i n i t i a l exposure and r e a c t i o n , he f e l t 
c l a i m a n t ' s exposure t o " f i b e r g l a s s p a r t i c l e s and/or o t h e r 
c h e m i c a l s " was c e r t a i n l y the "sole e t i o l o g y o f h i s subsequent 
course." 

I n a f o l l o w - u p r e p o r t , Dr. Bosker f u r t h e r addressed t h e 
medical o p i n i o n s t h a t c l a i m a n t ' s r i g h t l e g s w e l l i n g r e s u l t e d from 
h i s h y p e r t e n s i v e d i s e a s e . These o p i n i o n s , as noted by Dr. Bosker, 
were based upon the f i n d i n g t h a t c l a i m a n t had "very s l i g h t l e f t 
l e g s w e l l i n g , " i n a d d i t i o n t o h i s c h r o n i c r i g h t l e g s w e l l i n g . 
Dr. Bosker s t a t e d t h a t the l e f t l e g s w e l l i n g noted was "nowhere 
near as severe or d r a m a t i c as the r i g h t l e g p a t h o l o g y . " He a l s o 
s t a t e d t h a t i f h y p e r t e n s i o n was the cause of the r i g h t l e g 
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s w e l l i n g , he would expect t he s w e l l i n g t o be u n i f o r m b i l a t e r a l l y 
and i n a s i m i l a r t e m p o r a l sequence, which d i d not appear t o be t h e 
case. He r e i t e r a t e d t h a t h y p e r t e n s i o n r a r e l y i s r e s p o n s i b l e f o r 
lower e x t r e m i t y s w e l l i n g , unless venous i n s u f f i c i e n c y or 
r i g h t - s i d e d c o n g e s t i v e h e a r t f a i l u r e i s p r e s e n t . He concluded 
t h a t t h e l e f t and r i g h t l e g s w e l l i n g were u n r e l a t e d , and t h a t t h e 
r i g h t l e g p a t h o l o g y r e s u l t e d e n t i r e l y from c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . 

I n a f i n a l r e p o r t dated February 24, 1984, Dr. Santa 
c l a r i f i e d t h a t when he examined c l a i m a n t on February 2 1 , 1983, 
t h e r e was o n l y a t r a c e o f edema, which he f e l t d i d not r e q u i r e 
f u r t h e r f o l l o w u p . I n h i s judgment: 

"* * * [W]hatever exposure had o c c u r r e d a t 
work, whether i t was from d i r e c t trauma 
ca u s i n g h i s c e l l u l i t i s i n December, or some 
type o f c o n t a c t d e r m a t i t i s c a u s i n g t he rash 
and subsequent c e l l u l i t i s , by t h i s date h i s 
l e g had r e t u r n e d t o i t s p r e - e x i s t e n t 
s t a t e . No ma t t e r what t h e e t i o l o g y o f h i s 
o c c u p a t i o n a l exposure, by February 2 1 , 
1983, t h e process had run i t s course." 

He a l s o s t a t e d t h a t when he reexamined c l a i m a n t on May 10, 1983, 
a l l o f c l a i m a n t ' s acute problems had r e s o l v e d . At t h a t t i m e , 
c l a i m a n t had s w e l l i n g i n bo t h l e g s , which t o Dr. Santa, s t r o n g l y 
suggested t h a t t h e l e g s w e l l i n g was not r e l a t e d t o any s i n g l e 
event o c c u r r i n g t o the r i g h t l e g , but was r a t h e r c o n s i s t e n t w i t h a 
systemic problem. 

At t h e h e a r i n g , SAIF present e d Dr. Bayer as a medical 
w i t n e s s . Dr. Bayer i s the a s s o c i a t e d i r e c t o r o f emergency 
s e r v i c e s a t Oregon H e a l t h Sciences U n i v e r s i t y and an a s s o c i a t e 
p r o f e s s o r o f emergency medicine a t the medical s c h o o l . He d i d h i s 
i n t e r n s h i p i n i n t e r n a l medicine. Dr. Bayer d i d not examine 
c l a i m a n t ; he reviewed t he rec o r d s c o n c e r n i n g c l a i m a n t ' s i n d u s t r i a l 
i n j u r y and p e r t i n e n t medical h i s t o r y . He i n d i c a t e d h i s 
disagreement w i t h Dr. Bosker's c o n c l u s i o n s , s t a t i n g t h a t h i s 
t h i n k i n g was "more i n l i n e w i t h " Dr. Santa's o p i n i o n . Dr. Bayer 
s t a t e d t h a t c o n g e s t i v e h e a r t f a i l u r e may or may not precede lower 
e x t r e m i t y s w e l l i n g . He s t a t e d t h a t s w e l l i n g i n the l e g s o f t e n may 
be an e a r l y m a n i f e s t a t i o n o f e x i s t i n g h e a r t d i s e a s e , and t h a t 
s w e l l i n g can e x i s t w i t h o u t v i s i b l e m a n i f e s t a t i o n s o f marked 
c o n g e s t i v e h e a r t f a i l u r e . He b e l i e v e d t h a t c l a i m a n t deserved v e r y 
c l o s e f o l l o w - u p f o r bo t h h i s h i g h blood p r e s s u r e and f u r t h e r 
i n s p e c t i o n o f h i s c a r d i o v a s c u l a r system. His o p i n i o n was t h a t 
c l a i m a n t ' s l e g s w e l l i n g , which had been found t o be b i l a t e r a l , was 
due t o e i t h e r h i s h i g h b l o o d p r e s s u r e , h i s u n d e r l y i n g p s o r i a t i c 
c o n d i t i o n or i d i o p a t h i c f a c t o r s . Dr. Bayer used i d i o p a t h i c i n the 
medical sense, t h a t i s , p e r t a i n i n g t o c o n d i t i o n s w i t h o u t c l e a r 
p a t h o g e n e s i s , or disease w i t h o u t r e c o g n i z a b l e cause, as o f 
spontaneous o r i g i n . See Taber's Cyclopedic Medical D i c t i o n a r y 
( 1 4 t h ed. 1981). 

Claimant t e s t i f i e d t h a t h i s l e g f e l t " v e r y , v e r y h o t " when he 
was i n i t i a l l y i n j u r e d , t h a t t h e r e was immediate s w e l l i n g , t o t h e 
e x t e n t t h a t he had " s t r e t c h marks" from h i s ankle up t o h i s c a l f , " 
and t h a t t h e r i g h t l e g s w e l l i n g never c o m p l e t e l y r e s o l v e d a f t e r 
t h i s i n c i d e n t . His l e f t l e g was not a f f e c t e d a t a l l . He s t a t e d 
t h a t he seldom has s w e l l i n g of the l e f t l e g : "Maybe once every 
s i x months I might get a l i t t l e b i t o f s w e l l i n g . . . depending on 
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what I'm d o i n g or how long I'm w o r k i n g . " He a l s o i n d i c a t e d t h a t 
t h e l e f t l e g does not s w e l l t o the same degree as the r i g h t l e g . 
From the time t h a t he was h i r e d and had h i s p h y s i c a l e x a m i n a t i o n 
i n November of 1979, u n t i l t h i s i n c i d e n t i n December o f 1982, he 
had never ex p e r i e n c e d any problems r e l a t e d t o l e g p a i n and 
s w e l l i n g i n e i t h e r l e g . I n h i s o p i n i o n , h i s r i g h t l e g c o n d i t i o n 
never improved a f t e r h i s i n j u r y , which a p p a r e n t l y caused him t o 
change a t t e n d i n g p h y s i c i a n s . 

Claimant r e c a l l e d having v e r y s l i g h t i t c h i n g or s c a l i n g on 
h i s r i g h t a n k l e p r i o r t o t h i s i n j u r y . He was unable t o r e c a l l 
whether he ever had any i t c h i n g or s c a l i n g on o t h e r p a r t s o f h i s 
body p r i o r t o December of 1982. 

I t i s c l a i m a n t ' s burden t o prove the c o m p e n s a b i l i t y o f h i s 
a g g r a v a t i o n c l a i m by a preponderance of the evidence. I n view o f 
t h e n a t u r e of the case and c l a i m a n t ' s medical c o n d i t i o n , we 
b e l i e v e t h a t c l a i m a n t ' s burden must be s a t i s f i e d by p e r s u a s i v e 
medical evidence. See U r i s v. Compensation Department, 247 Or 
420, 424 ( 1 9 6 7 ) ; W i l l i a m C. Myers, 36 Van N a t t a 851, 855 ( 1 9 8 4 ) . 
Medical c e r t a i n t y i s not r e q u i r e d ; however, medical p r o b a b i l i t y 
i s . Claimant must prove more than the mere p o s s i b i l i t y o f a 
c a u s a l c o n n e c t i o n between h i s o r i g i n a l i n d u s t r i a l i n j u r y and h i s 
subsequent medical c o n d i t i o n . Gormley v. SAIF, 52 Or App 1055, 
1060 ( 1 9 8 1 ) ; H e r b e r t E. R i c h a r d s , 36 Van N a t t a 791, 796 ( 1 9 8 4 ) . 

The c i r c u m s t a n t i a l evidence tends t o i m p l i c a t e c l a i m a n t ' s 
i n j u r y as a cause of h i s c o n t i n u i n g r i g h t l e g s w e l l i n g , whatever 
t h e c o r r e c t d i a g n o s i s may be. However, the medical o p i n i o n s are 
d i v i d e d , not o n l y on the q u e s t i o n of the c o r r e c t d i a g n o s i s o f 
c l a i m a n t ' s c o n d i t i o n , but i t s cause as w e l l . The medical o p i n i o n s 
c o n c e r n i n g the d i a g n o s i s and e t i o l o g y of c l a i m a n t ' s c o n t i n u e d 
r i g h t l e g s w e l l i n g b a s i c a l l y f a l l i n t o two c a t e g o r i e s . The t h e o r y 
t h a t s u p p o r t s the c o m p e n s a b i l i t y of c l a i m a n t ' s c o n t i n u i n g problem 
i s t h a t c l a i m a n t ' s r i g h t l e g s w e l l i n g i s the r e s u l t o f lymphedema 
r e s u l t i n g from an i n f e c t i o n secondary t o c l a i m a n t ' s o r i g i n a l 
i n j u r y . The o t h e r t h e o r y s u b s c r i b e d t o i s t h a t c l a i m a n t ' s 
b i l a t e r a l l e g s w e l l i n g i s due t o e i t h e r h i s p r e e x i s t i n g 
h y p e r t e n s i o n , h i s p r e e x i s t i n g p s o r i a s i s or t o a cause which i s 
s i m p l y unknown. Drs. Bosker and G i r o d belong t o the former s c h o o l 
of t h o u g h t . Drs. Santa, Bayer and P o r t e r belong t o the l a t t e r . 

The p h y s i c i a n s a t the Kaiser C l i n i c appear t o be a m b i v a l e n t . 
Dr. H e r r i n g a p p a r e n t l y b e l i e v e d t h a t c l a i m a n t s u f f e r e d from p o s t 
i n f l a m m a t o r y lymphedema which was r e l a t e d t o h i s i n d u s t r i a l 
i n j u r y . He a l s o diagnosed c e l l u l i t i s . Dr. Duckler b e l i e v e d t h a t 
c l a i m a n t s u f f e r e d from lymphedema, but c o n s i d e r e d t h e e t i o l o g y 
obscure. He r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n by Dr. Feldman, who 
i n d i c a t e d t h a t t h e pathogenesis was c o n j e c t u r a l ; however, Dr. 
Feldman "supposed" t h a t i t was p o s s i b l e c l a i m a n t s u f f e r e d a severe 
c e l l u l i t i s subsequent t o h i s i n j u r y , which r e s u l t e d i n 
lymphedema. A f t e r c l a i m a n t was examined by Dr. P o r t e r , the 
v a s c u l a r surgeon a t t h e school of m e d i c i n e , Dr. D u c k l e r , who 
a p p a r e n t l y was p r i m a r i l y r e s p o n s i b l e f o r c l a i m a n t ' s t r e a t m e n t a t 
K a i s e r , abandoned the d i a g n o s i s of lymphedema. I n s t e a d , he 
adopted Dr. P o r t e r ' s diagnoses of c e l l u l i t i s , p s o r i a s i s and 
h y p e r t e n s i o n and never i n d i c a t e d t h a t these c o n d i t i o n s were 
r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . Since Dr. Duckler was 
p r i m a r i l y r e s p o n s i b l e f o r c l a i m a n t ' s t r e a t m e n t a t K a i s e r , and he 
t h e r e f o r e had the o p p o r t u n i t y t o observe c l a i m a n t more than the 
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o t h e r Kaiser p h y s i c i a n s , we accord h i s i m p r e s s i o n s more wei g h t 
than those of t h e o t h e r Kaiser p h y s i c i a n s . The f a c t t h a t he 
adopted Dr. P o r t e r ' s diagnoses and s u g g e s t i o n s f o r m e d i c a l 
management of c l a i m a n t ' s problem i n d i c a t e s t o us t h a t Dr. P o r t e r ' s 
o p i n i o n i s e n t i t l e d t o c o n s i d e r a b l e d e f e r e n c e . 

The c e n t r a l i s s u e i n t h i s case i s the n a t u r e and cause o f 
c l a i m a n t ' s c o n t i n u i n g r i g h t l e g s w e l l i n g . The f a c t t h a t he has 
b i l a t e r a l l e g s w e l l i n g , c o n s i d e r e d t o be m i l d i n b o t h a n k l e s , 
suggests t h a t h i s c o n t i n u i n g medical problem i s due t o some cause 
o t h e r than h i s r i g h t l e g i n j u r y . Dr. Santa i s p r o b a b l y i n t h e 
best p o s i t i o n t o judge the n a t u r e and s e v e r i t y of c l a i m a n t ' s 
i n i t i a l exposure, and t o compare those f i n d i n g s w i t h c l a i m a n t ' s 
c o n d i t i o n a f t e r he was d i s c h a r g e d from t r e a t m e n t i n February o f 
1983. He s t r o n g l y b e l i e v e s t h a t c l a i m a n t ' s i n j u r y - r e l a t e d problem 
r e s o l v e d by February 2 1 , no m a t t e r what the c o r r e c t d i a g n o s i s may 
have been. Although Dr. Bosker examined c l a i m a n t i n i t i a l l y , he 
d i d not have the b e n e f i t of c o n t i n u e d o b s e r v a t i o n , as d i d 
Dr. Santa. Furthermore, Dr. Bosker never examined c l a i m a n t d u r i n g 
the p e r i o d i n q u e s t i o n , b e g i n n i n g i n March of 1983. C o n s i d e r i n g 
the n a t u r e of c l a i m a n t ' s medical problem, and the f a c t t h a t 
s e v e r a l p h y s i c i a n s deem the presence of b i l a t e r a l l e g s w e l l i n g 
s i g n i f i c a n t , we c o n s i d e r Dr. Santa's o p p o r t u n i t y t o examine and 
observe p a r t i c u l a r l y s i g n i f i c a n t i n t h i s case. See Givens v. 
SAIF, 61 Or App 490, 494 (1983); Hamlin v. Roseburg Lumber Co., 30 
Or App 615, 619 (1977) . 

Based upon our de novo review of the r e c o r d , we f i n d and h o l d 
t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s December 5, 1982 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause of h i s r i g h t l e g 
c o n d i t i o n on and a f t e r March 23, 1983. T h e r e f o r e , we r e v e r s e t h e 
Referee's order f i n d i n g t o the c o n t r a r y . 

SAIF a s s i g n s as e r r o r the Referee's award of i n t e r i m 
compensation from May 12, 1983 t h r o u g h June 17, 1983. SAIF 
concedes, however, t h a t i t was o b l i g a t e d t o pay i n t e r i m 
compensation from May 18, 1983 t o June 13, 1983, t h e date of i t s 
d e n i a l . We f i n d SAIF's p o s i t i o n c o n c e r n i n g commencement and 
t e r m i n a t i o n of i n t e r i m compensation c o r r e c t and modify t h e 
Referee's o r d e r a c c o r d i n g l y . SAIF's o n l y c o n t e n t i o n c o n c e r n i n g 
the p e n a l t y imposed by the Referee concerns t h e amount o f i n t e r i m 
compensation f o r m i n g t h e b a s i s t h e r e o f . Thus, we w i l l m o d i f y t h e 
Referee's order i n b o t h r e s p e c t s . 

Claimant contends t h a t the Referee e r r e d i n f a i l i n g t o award 
an a t t o r n e y ' s fee i n a s s o c i a t i o n w i t h the p e n a l t y , i n a d d i t i o n t o 
awarding a f e e f o r p r e v a i l i n g on h i s denied a g g r a v a t i o n c l a i m . 
The Referee s t a t e d t h a t he would not impose a p e n a l t y - a s s o c i a t e d 
a t t o r n e y ' s f e e because he was awarding a reasonable fee f o r 
p r e v a i l i n g on t h e d e n i a l . I n Zelda M. B a h l e r , 31 Van N a t t a 139, 
33 Van N a t t a 478 ( 1 9 8 1 ) , rev'd i n p a r t on o t h e r grounds, 60 Or App 
90 ( 1 9 8 2 ) , we h e l d t h a t i n cases i n v o l v i n g an unreasonable r e f u s a l 
t o pay compensation, as opposed t o an unreasonable d e l a y , a 
separate award of i n s u r e r - p a i d a t t o r n e y fees under ORS 656.382(1) 
i s mandatory. " I n such cases the c l a i m a n t has had t o secure l e g a l 
r e p r e s e n t a t i o n t o o b t a i n t h a t which was h i s due and which was 
unreasonably w i t h h e l d . The c a r r i e r must thus pay f o r c l a i m a n t ' s 
l e g a l r e p r e s e n t a t i o n . " I d . a t 481. This case i n v o l v e s an 
unreasonable r e f u s a l t o pay i n t e r i m compensation, not merely 
d e l a y . The Referee e r r o n e o u s l y a p p l i e d the r u l e announced i n 
Bahler a p p l i c a b l e t o s i t u a t i o n s i n v o l v i n g d elay when he decided t o 
r e f r a i n from imposing an a t t o r n e y ' s fee i n a s s o c i a t i o n w i t h t h e 
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p e n a l t y . See i d . a t 481. I n any e v e n t , we have r u l e d on the 
c o m p e n s a b i l i t y q u e s t i o n a d v e r s e l y t o c l a i m a n t , and counsel's o n l y 
e n t i t l e m e n t t o a fee i s i n c o n n e c t i o n w i t h the p e n a l t y . 
T h e r e f o r e , i t c l e a r l y i s a p p r o p r i a t e t o order the payment o f a 
p e n a l t y - a s s o c i a t e d a t t o r n e y ' s f e e . 

ORDER 

The Referee's order dated A p r i l 3, 1984 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . That p o r t i o n o f the order which s e t a s i d e 
SAIF's June 13, 1983 a g g r a v a t i o n c l a i m d e n i a l i s r e v e r s e d , and 
t h a t d e n i a l i s r e i n s t a t e d and a f f i r m e d . That p o r t i o n o f t h e o r d e r 
which ordered payment of "temporary t o t a l d i s a b i l i t y " from May 12, 
1983 t h r o u g h June 17, 1983 i s m o d i f i e d . I n l i e u t h e r e o f , c l a i m a n t 
i s awarded i n t e r i m compensation from May 18, 1983 t o June 13, 
1983. I n a d d i t i o n , t h e p e n a l t y imposed by t h e Referee i s 
m o d i f i e d , and SAIF i s ordered t o pay c l a i m a n t 25% of the i n t e r i m 
compensation awarded h e r e i n as a p e n a l t y f o r unreasonable r e f u s a l 
t o pay i n t e r i m compensation. I n a s s o c i a t i o n w i t h the p e n a l t y , 
SAIF s h a l l pay c l a i m a n t ' s a t t o r n e y $200 as a reasonable a t t o r n e y ' s 
f e e . 

GERALD I . HALLE, C l a i m a n t WCB 82-02802 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y May 7, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and McMurdo. 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee 
Braverman's o r d e r which: (1) found t h a t h i s c l a i m was n o t 
p r e m a t u r e l y c l o s e d ; (2) found t h a t he had not p e r f e c t e d a v a l i d 
a g g r a v a t i o n c l a i m w i t h i n the s t a t u t o r i l y r e q u i r e d 5-year p e r i o d ; 
and (3) i n c r e a s e d h i s t o t a l unscheduled permanent d i s a b i l i t y award 
f o r a low back i n j u r y from 25% (80°), as awarded by a January 13, 
1983 D e t e r m i n a t i o n Order and p r i o r D e t e r m i n a t i o n Orders, t o 75% 
(240°). On r e v i e w , c l a i m a n t contends: (1) h i s c l a i m was 
p r e m a t u r e l y c l o s e d ; (2) he t i m e l y f i l e d a v a l i d a g g r a v a t i o n c l a i m 
t o which t h e i n s u r e r f a i l e d t o respond; (3) h i s a g g r a v a t i o n c l a i m 
i s compensable; and (4) he i s permanently t o t a l l y d i s a b l e d . SAIF 
c r o s s - r e q u e s t s review c o n t e n d i n g the Referee e r r e d i n s e t t i n g 
a s i d e i t s d e n i a l o f c l a i m a n t ' s request f o r a u t h o r i z a t i o n f o r 
e x p l o r a t o r y low back s u r g e r y and i n awarding c l a i m a n t 75% 
permanent d i s a b i l i t y . 

The Board a f f i r m s t h a t p o r t i o n of the Referee's o r d e r which 
found t h a t the c l a i m was not p r e m a t u r e l y c l o s e d . The Board a l s o 
a f f i r m s t h a t p o r t i o n of the Referee's order which s e t a s i d e SAIF's 
d e n i a l of c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n f o r e x p l o r a t o r y 
s u r g e r y , but w i t h t h e f o l l o w i n g comment. F o l l o w i n g our de novo 
review o f the r e c o r d , we are persuaded t h a t the e x p l o r a t o r y 
s u r g e r y i s reasonable and necessary t r e a t m e n t f o r a compensable 
i n j u r y , which i s compensable pursuant t o ORS 656.245. 

We f i n d t h a t c l a i m a n t p e r f e c t e d an a g g r a v a t i o n c l a i m i n a 
t i m e l y manner. T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f t h e 
Referee's o r d e r which found t h a t no a g g r a v a t i o n c l a i m had been 
p e r f e c t e d . 

Claimant was 39 years of age a t t h e time o f h e a r i n g . I n 
September 1975 he compensably i n j u r e d h i s low back w h i l e w o r k i n g 
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as a welder f o r a p i p e and c a s i n g company. Since h i s i n j u r y 
c l a i m a n t has undergone two low back s u r g e r i e s . The s u r g e r i e s took 
p l a c e i n A p r i l and November 1976. The c l a i m was i n i t i a l l y c l o s e d 
by v i r t u e o f a June 2, 1978 D e t e r m i n a t i o n Order which awarded 
c l a i m a n t 25% low back permanent d i s a b i l i t y . 

Since t h e 1978 D e t e r m i n a t i o n Order t h e c l a i m has been 
reopened and c l o s e d s e v e r a l t i m e s , p r i m a r i l y f o r v o c a t i o n a l 
r e h a b i l i t a t i o n programs. The c l a i m was most r e c e n t l y c l o s e d on 
January 13, 1983, w i t h t i m e l o s s b e n e f i t s t e r m i n a t e d as o f 
December 23, 1982, the e f f e c t i v e date F i e l d S e r v i c e s D i v i s i o n 
(FSD) i n t e r r u p t e d c l a i m a n t ' s t r a i n i n g program due t o t h e 
nondevelopment of a " P r o f e s s i o n a l C r a f t s Program e x t e n s i o n . " 

Claimant c o n t i n u e d t o r e c e i v e p r i v a t e r e h a b i l i t a t i o n 
c o u n s e l i n g . During January and February 1983, h i s c o u n s e l o r 
r e p o r t e d t h a t c l a i m a n t missed a p p r o x i m a t e l y 50% o f h i s scheduled 
appointments. A l t h o u g h h i s counselor f e l t t h a t h a l f o f c l a i m a n t ' s 
excuses f o r h i s absences were l e g i t i m a t e , none of the excuses 
p e r t a i n e d t o low back c o m p l a i n t s . On March 24, 1983 c l a i m a n t and 
h i s c o u n s e l o r met w i t h t h e p r e s i d e n t of a l o c a l computer company. 
The p r e s i d e n t was l o o k i n g f o r t r a i n e e s i n c i r c u i t board and minor 
computer maintenance who c o u l d p e r f o r m "extremely l i g h t " d u t i e s i n 
a shop s e t t i n g . Claimant was r e c e p t i v e t o t h e p o t e n t i a l p o s i t i o n , 
i n d i c a t i n g t h a t he f e l t t h e work was w i t h i n h i s p h y s i c a l 
l i m i t a t i o n s . However, b e f o r e c o m m i t t i n g t o t h e p o s i t i o n , c l a i m a n t 
wanted t o p e r f o r m a " r e f e r e n c e check" on h i s p o t e n t i a l employer 
and i n v e s t i g a t e the m a r k e t a b i l i t y of the s k i l l s he would a c q u i r e 
i n t he new p o s i t i o n . Claimant and h i s counselor scheduled a 
meeting c o n c e r n i n g these m a t t e r s f o r March 3 1 , 1983. 

The scheduled meeting never took p l a c e because on March 28, 
1983 c l a i m a n t sought t r e a t m e n t from Dr. Kaesche, o r t h o p e d i s t , 
c o m p l a i n i n g o f p e r s i s t e n t low back p a i n r a d i a t i n g p r i m a r i l y i n t o 
t h e l e f t l e g . Dr. Kaesche had t r e a t e d c l a i m a n t b e g i n n i n g i n l a t e 
1979. On May 12, 1980 Dr. Kaesche had r e p o r t e d t h a t he was 
w i l l i n g t o p e r i o d i c a l l y recheck c l a i m a n t f o r a change i n h i s 
n e u r o l o g i c a l s t a t u s , but t h a t t h e r e was n o t h i n g s u r g i c a l l y he 
c o u l d o f f e r c l a i m a n t . I n h i s March 28, 1983 note Dr. Kaesche 
diagnosed h e r n i a t e d nucleus pulposus a t L5, S i . D e s c r i b i n g 
c l a i m a n t ' s symptoms as a r e c u r r e n c e of h i s o l d back i n j u r y f o r 
which s u r g e r y had been r e q u i r e d , Dr. Kaesche scheduled a myelogram. 

The myelogram took p l a c e March 3 1 , 1983 and i t s r e s u l t s were 
reviewed by Dr. S e w e l l . Dr. Sewell's c o n c l u s i o n was l e f t l a t e r a l 
e x t r a d u r a l compression d e f e c t s a t L4-5 and L5-S1 w i t h i n v o l v e m e n t 
of t he l e f t L4, 5 and S i nerve r o o t s l e e v e s , which was presumably 
due t o s c a r r i n g . I t was Dr. Sewell's f u r t h e r c o n c l u s i o n t h a t 
c l a i m a n t was e x p e r i e n c i n g p o s s i b l e c h r o n i c a r a c h n o i d i t i s . A CT 
scan r e v e a l e d a p o s s i b l e f r e e d i s c a t L4-5, marked n a r r o w i n g o f 
t h e n e u r a l f o r a m i n a secondary t o d e g e n e r a t i v e changes, and a b u l g e 
a t L5-S1. 

On A p r i l 4, 1983 c l a i m a n t was examined by Dr. Hazel, Dr. 
Kaesche's a s s o c i a t e . Claimant r e l a t e d a h i s t o r y o f i n c r e a s i n g l y 
severe l e f t l e g p a i n f o r t h e past t h r e e months. The d o c t o r noted 
t h a t t h i s h i s t o r y c o i n c i d e d w i t h the t e r m i n a t i o n of c l a i m a n t ' s 
v o c a t i o n a l t r a i n i n g program. Dr. Hazel f u r t h e r noted t h a t 
c l a i m a n t ' s hands were greasy, b l a c k and h e a v i l y c a l l o u s e d . 
Claimant i n d i c a t e d t h a t t h i s was from a u t o m o t i v e r e p a i r s , which 
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was h i s hobby. Dr. Hazel r e p o r t e d t h a t c l a i m a n t ' s h i s t o r y and 
p h y s i c a l f i n d i n g s " d i d not add up t o a s o l i d f i r m c l i n i c a l 
d i a g n o s i s . " The d o c t o r was s u s p i c i o u s about t h e t i m i n g o f 
c l a i m a n t ' s worsened symptoms, as w e l l as the l a c k of r e f l e x 
changes and a t r o p h y i n a supposedly weak l i m b . F u r t h e r m o r e , i t 
seemed " l u d i c r o u s " t o Dr. Hazel t h a t a man w i t h g r a d u a l l y 
worsening back symptoms c o u l d have such h e a v i l y c a l l o u s e d hands, 
o b v i o u s l y i n d i c a t i v e of v i g o r o u s a c t i v i t y . I t was Dr. Hazel's 
o p i n i o n t h a t c l a i m a n t had genuine back d i s e a s e , p r o b a b l y composed 
of some elements of a r a c h n o i d i t i s , e p i d u r a l s c a r i f i c a t i o n , and 
d e g e n e r a t i v e i n t e r v e r t e b r a l d i s c d i s e a s e . Dr. Hazel a l s o 
suspected a p s y c h o p h y s i o l o g i c a l s k e l e t a l r e a c t i o n . I n t h e absence 
of an u n e q u i v o c a l d i a g n o s t i c change i n h i s n e u r o l o g i c a l s t a t u s , 
Dr. Hazel recommended n o n - o p e r a t i v e t r e a t m e n t . Dr. Hazel d i d 
mention the p o s s i b i l i t y o f an EMG t o c o n f i r m c l a i m a n t ' s l e f t l e g 
weakness which c l a i m a n t "so g r a p h i c a l l y p o r t r a y s but which appears 
t o me t o be so incongruous." 

By c h a r t note dated A p r i l 1 1 , 1983, Dr. Kaesche r e p o r t e d t h a t 
c l a i m a n t ' s myelogram was " c e r t a i n l y i n d i c a t i v e of some e x t r a - d u r a l 
d e f e c t , e i t h e r scar or d i s c . " However, Dr. Kaesche a d v i s e d t h a t 
he would "go s l o w l y b e f o r e c o n s i d e r i n g r e - e x p l o r i n g him." Dr. 
Kaesche recommended t h a t c l a i m a n t not work on a u t o m o b i l e s , r e s t 
h i s back and be rechecked i n t h r e e weeks. 

Copies of these c h a r t notes and the myelogram r e p o r t were 
r e c e i v e d by SAIF on A p r i l 18, 1983. A copy of t h e CT scan r e p o r t 
was r e c e i v e d on A p r i l 1 1 , 1983. 

On May 2, 1983 c l a i m a n t r e t u r n e d t o Dr. Kaesche. Dr. Kaesche 
adv i s e d him t h a t t h e r e was n o t h i n g m e d i c a l l y t h a t c o u l d be done. 

Claimant r e t u r n e d t o Dr. Weeks. L i k e Dr. Kaesche, Dr. Weeks 
had a l s o t r e a t e d c l a i m a n t i n 1979. At t h a t t i m e Dr. Weeks had 
t r e a t e d c l a i m a n t f o r i n j u r i e s i n c u r r e d when h i s l e g s had g i v e n 
o u t , a p p a r e n t l y r e l a t e d t o h i s compensable i n j u r y . 

Dr. B e r k e l e y , neurosurgeon, examined c l a i m a n t on r e f e r r a l 
f r om Dr. Weeks on June 16, 1983. Claimant gave a h i s t o r y of a 
1967 low back i n j u r y , as w e l l as 1968 and 1969 s u r g e r i e s . I t i s 
not c l e a r whether Dr. Berkeley reviewed c l a i m a n t ' s e n t i r e medical 
r e c o r d , but the d o c t o r d i d not d i s c u s s the d i s c r e p a n c y r e g a r d i n g 
t h e dates of c l a i m a n t ' s i n j u r y and s u r g e r i e s . However, the d o c t o r 
d i d e v a l u a t e c l a i m a n t ' s r e c e n t myelogram and CT scan. Dr. 
B e r k e l e y diagnosed s e v e r a l d e f o r m i t i e s and a h y p e r t r o p h i c f a c e t i n 
the low back w i t h severe nerve r o o t impingement on the r i g h t s i d e 
a t L4-5. I t was Dr. Berkeley's o p i n i o n t h a t e x p l o r a t o r y s u r g e r y 
was i n o r d e r , w i t h the p o s s i b i l i t y o f a discectomy among o t h e r 
s u r g i c a l procedures. Dr. Berkeley rendered no s p e c i f i c o p i n i o n 
r e g a r d i n g whether c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . 

I n J u l y 1983 Dr. Kaesche r e p o r t e d t h a t having f o l l o w e d 
c l a i m a n t ' s back problems s i n c e March 17, 1980, i t was h i s o p i n i o n 
t h a t c l a i m a n t ' s r e c e n t c o m p l a i n t s were expected g i v e n c l a i m a n t ' s 
d i s a b i l i t y r a t i n g . Dr. Kaesche concluded t h a t c l a i m a n t ' s 
c o n d i t i o n remained m e d i c a l l y s t a t i o n a r y . 

I n August 1983 Dr. Berkeley opined t h a t c l a i m a n t was i n need 
of t h e recommended s u r g e r y on or b e f o r e December 23, 1982, t h e 
date h i s v o c a t i o n a l r e h a b i l i t a t i o n program was t e r m i n a t e d . Dr. 
B e r k e l e y concluded t h a t i f c l a i m a n t d i d not have the s u r g e r y 
c l a i m a n t ' s permanent impairment would be moderately severe (60% -
8 0 % ) . _ 5 1 7_ 



By l e t t e r dated August 22, 1983 c l a i m a n t ' s a t t o r n e y asked Dr. 
Weeks i f he c o n c u r r e d w i t h Dr. Ber k e l e y ' s o p i n i o n t h a t c l a i m a n t 
needed s u r g e r y and was no l o n g e r m e d i c a l l y s t a t i o n a r y . Dr. Weeks 
checked t h e "yes" l i n e and sig n e d h i s name. 

On September 15, 1983 SAIF's counsel d i r e c t e d a l e t t e r t o 
c l a i m a n t ' s a t t o r n e y s t a t i n g t h a t i t was i n response t o h i s l e t t e r 
o f September 12. Among o t h e r i s s u e s d i s c u s s e d , SAIF's counsel 
s t a t e d t h a t i f c l a i m a n t was go i n g t o proceed on an a g g r a v a t i o n 
t h e o r y based on Dr. Ber k e l e y ' s r e p o r t , SAIF would deny t h e c l a i m 
on t h e b a s i s t h a t c l a i m a n t ' s c o n d i t i o n had not worsened and t h a t 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d p r i o r t o Dr. B e r k e l e y ' s 
e x a m i n a t i o n . On September 23, 1983 SAIF i s s u e d i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , l i s t i n g t h e reasons e a r l i e r 
expressed by i t s c o u n s e l . 

On October 13, 1983 c l a i m a n t f i l e d an amended re q u e s t f o r 
h e a r i n g . Among the reasons l i s t e d f o r r e v i e w , c l a i m a n t mentioned 
SAIF's September 23, 1983 d e n i a l , c l a i m a n t ' s need f o r f u r t h e r 
m e dical s e r v i c e s and temporary d i s a b i l i t y , e x t e n t o f permanent 
d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . This r e q u e s t f u r t h e r 
amended c l a i m a n t ' s February 14, 1983 second amended h e a r i n g 
r e q u e s t which had l i s t e d a l l o f the same is s u e s except t h e d e n i a l . 

I n November 1983 t h e Orthopaedic C o n s u l t a n t s i s s u e d a m e d i c a l 
o p i n i o n based upon t h e i r September 1983 e x a m i n a t i o n . The 
C o n s u l t a n t s opined t h a t c l a i m a n t ' s c o n d i t i o n remained m e d i c a l l y 
s t a t i o n a r y and t h a t f u r t h e r s u r g i c a l t r e a t m e n t would n o t l i k e l y 
improve c l a i m a n t ' s c o n d i t i o n . I n a d d i t i o n , they agreed w i t h Dr. 
Kaesche t h a t c l a i m a n t was p h y s i c a l l y capable o f w o r k i n g . However, 
th e C o n s u l t a n t s recommended t h a t h i s a c t i v i t i e s be l i m i t e d t o 
l i g h t t o sed e n t a r y work. 

I n December 1983 c l a i m a n t was examined by Dr. Smith, 
o r t h o p e d i s t , on r e f e r r a l from Dr. B e r k e l e y . Dr. Smith c o n c u r r e d 
w i t h Dr. Be r k e l e y ' s recommendation f o r s u r g e r y . The d o c t o r 
s u p p o r t e d t h e s u r g e r y "as long as [ c l a i m a n t ] and t h e i n s u r a n c e 
c a r r i e r w i l l accept [ i t ] i n t h e face o f a meager p r o g n o s i s f o r 
r e s t o r i n g him t o f u l l work p o t e n t i a l . " Dr. Smith s t a t e d t h a t 
t h e r e were i n d i c a t i o n s t o proceed w i t h the s u r g e r y " j u s t f rom t he 
s t a n d p o i n t o f r e l i e v i n g h i s p a i n and r e d u c i n g h i s dependence on 
m e d i c a t i o n s . " 

The m a t t e r proceeded t o h e a r i n g . At the h e a r i n g c l a i m a n t ' s 
a t t o r n e y contended t h a t Dr. Kaesche's March 28, 1983 c h a r t n o t e 
q u a l i f i e d as a c l a i m f o r a g g r a v a t i o n w i t h i n t h e 5 year p e r i o d . 
Claimant f u r t h e r contended t h a t SAIF f a i l e d t o p r o p e r l y process 
t h i s c l a i m . SAIF's a t t o r n e y expressed s u r p r i s e a t c l a i m a n t ' s 
l a t e s t c o n t e n t i o n s and argued t h a t c l a i m a n t should not be 
p e r m i t t e d t o r a i s e t he i s s u e s . SAIF argued t h a t Dr. Kaesche's 
t r e a t m e n t , i n c l u d i n g t h e myelogram, had been processed as 
d i a g n o s t i c procedures " a p p a r e n t l y t o the s a t i s f a c t i o n o f 
everybody." Furthermore, SAIF a s s e r t e d t h a t Dr. Kaesche had 
u l t i m a t e l y opined t h a t c l a i m a n t had remained m e d i c a l l y s t a t i o n a r y 
t h r o u g h o u t t h i s process. 

The Referee s u s t a i n e d SAIF's o b j e c t i o n t o t h e r a i s i n g o f 
these issues a t h e a r i n g . According t o t h e Referee's r u l i n g t h e 
March 28 c h a r t note would not be co n s i d e r e d f o r purposes o f 
d e c i d i n g whether SAIF f a i l e d t o process an a g g r a v a t i o n c l a i m . The 
Referee reasoned t h a t c l a i m a n t c o u l d have r a i s e d t he i s s u e w e l l i n 
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advance o f h e a r i n g , a t which time t he mat t e r c o u l d have been 
c o n s i d e r e d and a defense p r e p a r e d . However, the Referee concluded 
t h a t he would c o n s i d e r t he March 28 c h a r t note f o r purposes o f 
c o n s t i t u t i n g a reopening d a t e , should c l a i m a n t e s t a b l i s h an 
a g g r a v a t i o n o f h i s c o n d i t i o n . I n h i s o r d e r , t h e Referee found 
t h a t t h e March 28 and A p r i l 4 c h a r t notes d i d not c o n s t i t u t e a 
c l a i m f o r a g g r a v a t i o n . The Referee reasoned t h a t , a t b e s t , t h e 
c h a r t notes r e p r e s e n t e d a c l a i m f o r medical s e r v i c e s pursuant t o 
ORS 656.245. 

A f t e r t h e l a s t award or arrangement o f compensation, an 
i n j u r e d worker i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g from t he 
o r i g i n a l i n j u r y . ORS 656.273(1). A p h y s i c i a n ' s r e p o r t i n d i c a t i n g 
a need f o r f u r t h e r medical s e r v i c e s or a d d i t i o n a l compensation i s 
a c l a i m f o r a g g r a v a t i o n . ORS 656.273(3). 

I n Hewes v. SAIF, 36 Or App 91 (197 8 ) , t he c o u r t found a 
c l a i m f o r a g g r a v a t i o n where a p h y s i c i a n : (1) recommended a 
n e u r o l o g i c a l c o n s u l t a t i o n and myelogram t o determine t he e x i s t e n c e 
of a h e r n i a t e d d i s c ; (2) opined t h a t t h e c l a i m a n t had an 
a g g r a v a t i o n o f her p r e v i o u s c o n d i t i o n , and (3) requested t h a t t h e 
c l a i m be reopened f o r f u r t h e r s t u d y . We discus s e d Hewes and 
s e v e r a l o t h e r cases co n c e r n i n g t h i s i s s u e i n Douglas Dooley, 35 
Van N a t t a 125 (198 3 ) . I n Dooley, we found an a g g r a v a t i o n c l a i m 
had been p e r f e c t e d where the t r e a t i n g p h y s i c i a n recommended t h a t 
t h e c l a i m be reopened and r e p o r t e d t h a t a n e u r o l o g i c a l e v a l u a t i o n 
had been scheduled. We concluded t h a t an e m p l o y e r / i n s u r e r i s 
r e q u i r e d t o process a c l a i m as one f o r a g g r a v a t i o n when 
i n f o r m a t i o n r e c e i v e d from a c l a i m a n t , d o c t o r or a t t o r n e y i s 
s u f f i c i e n t t o g i v e reasonable n o t i c e t h a t c l a i m a n t i s r e q u e s t i n g 
f u r t h e r m edical s e r v i c e s or a d d i t i o n a l compensation f o r worsened 
c o n d i t i o n s r e l a t e d t o or r e s u l t i n g from the worker's o r i g i n a l 
i n j u r y or o c c u p a t i o n a l d i s e a s e . Dooley, 35 Van Nat t a a t 127. 

I n the p r e s e n t case we conclude t h a t t h e c u m u l a t i v e e f f e c t o f 
t h e March 28, A p r i l 4 and A p r i l 11 c h a r t notes c o n s t i t u t e d a c l a i m 
f o r a g g r a v a t i o n . Although Dr. Kaesche d i d not use the magic words 
of " a g g r a v a t i o n " or "reope n i n g " , i t i s c l e a r t h a t t h e d o c t o r i s 
r e l a t i n g c l a i m a n t ' s r e c u r r e n c e o f symptoms and need f o r f u r t h e r 
m e dical t r e a t m e n t t o the compensable i n j u r y . Furthermore, i n h i s 
A p r i l 11 c h a r t note Dr. Kaesche i n t e r p r e t s t h e myelogram r e s u l t s 
as " c e r t a i n l y i n d i c a t i v e " o f e x t r a d u r a l d e f e c t s , discusses t he 
p o s s i b i l i t y o f e x p l o r a t o r y s u r g e r y , and recommends t h a t c l a i m a n t 
r e f r a i n from a u t o m o b i l e r e p a i r , r e s t h i s back and r e t u r n i n t h r e e 
weeks. Dr. Kaesche's u l t i m a t e c o n c l u s i o n s t h a t s u r g e r y i s not 
d e s i r a b l e and t h a t c l a i m a n t ' s c o n d i t i o n remained m e d i c a l l y 
s t a t i o n a r y are r e l e v a n t t o the iss u e o f whether c l a i m a n t 
e s t a b l i s h e d a compensable worsening of h i s c o n d i t i o n . These 
subsequent c o n c l u s i o n s are i r r e l e v a n t t o the iss u e o f whether a 
c l a i m f o r a g g r a v a t i o n was made. 

Althou g h we f i n d c l a i m a n t p e r f e c t e d an a g g r a v a t i o n c l a i m , we 
are n o t persuaded t h a t he e s t a b l i s h e d a compensable worsening. 
A c c o r d i n g l y , we uphold t h a t p o r t i o n o f t h e employer's d e n i a l 
i n s o f a r as i t denied t he c l a i m f o r a g g r a v a t i o n . 

Dr. Kaesche noted t he c l e a r i n d i c a t i o n s o f e x t r a d u r a l d e f e c t s 
and c o n s i d e r e d e x p l o r a t o r y s u r g e r y . However, he concluded t h a t 
n o n - o p e r a t i v e t r e a t m e n t was p r e f e r a b l e and subsequently s t a t e d 
t h a t t h e r e was n o t h i n g m e d i c a l l y t h a t he c o u l d do f o r c l a i m a n t . 
Moreover, Dr. Kaesche, as a former t r e a t i n g p h y s i c i a n , opined t h a t 
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c l a i m a n t ' s c o n d i t i o n remained m e d i c a l l y s t a t i o n a r y and t h a t h i s 
c o m p l a i n t s r e p r e s e n t e d e x a c e r b a t i o n s which were t o be expected 
g i v e n c l a i m a n t ' s d i s a b i l i t y r a t i n g . A l t h o u g h Dr. B e r k e l e y was 
c o n s i d e r i n g f u r t h e r s u r g e r y , dependent on the r e s u l t s o f h i s 
recommended e x p l o r a t o r y s u r g e r y , he o f f e r e d no o p i n i o n c o n c e r n i n g 
whether c l a i m a n t ' s c o n d i t i o n had e i t h e r worsened and/or was no 
lo n g e r m e d i c a l l y s t a t i o n a r y . Furthermore, when Dr. B e r k e l e y ' s 
o p i n i o n i s e v a l u a t e d i n c o n j u n c t i o n w i t h t he o p i n i o n s o f t h e o t h e r 
m e d i c a l e x p e r t s , we are persuaded t h a t t h e s u r g e r y was p r i m a r i l y 
designed t o r e l i e v e c l a i m a n t ' s p a i n symptoms. F i n a l l y , t h e 
o p i n i o n o f Dr. Weeks, the p r e s e n t t r e a t i n g p h y s i c i a n , i s wor t h y o f 
l i t t l e p r o b a t i v e w e i g h t . We f i n d t h e o p i n i o n t o be c o n c l u s o r y . 
The d o c t o r merely s i g n e d h i s name and checked t h e "yes" l i n e t o 
the q u e s t i o n o f whether he agreed w i t h Dr. Berke l e y ' s o p i n i o n . 

We a l s o f i n d t h a t t h e i s s u e of SAIF's f a i l u r e t o process t h e 
c l a i m s h o u l d have been addressed. I t i s r e l a t i v e l y c l e a r t h e 
p a r t i e s had proceeded t o the h e a r i n g c o n s t r u i n g Dr. B e r k e l e y ' s 
r e p o r t as the a g g r a v a t i o n c l a i m . However, the c h a r t notes which 
a c t u a l l y compose the c l a i m were i n SAIF's possession s i n c e A p r i l 
18, 1983, l o n g b e f o r e t h e h e a r i n g . F u r t h e r , we understand SAIF t o 
be a r g u i n g t h a t i t was s u r p r i s e d by c l a i m a n t ' s i n t e r p r e t a t i o n o f 
these c h a r t n o t e s , not the f a c t t h a t t h e c h a r t notes e x i s t e d . I n 
a d d i t i o n , c l a i m a n t ' s c o n t e n t i o n a t h e a r i n g f i t w i t h i n t h e g e n e r a l 
l i s t o f i s s u e s marked on h i s h e a r i n g r e q u e s t . Claimant's h e a r i n g 
c o n t e n t i o n a l t e r e d SAIF's defense i n t h a t t h e " c l a i m " was now 
w i t h i n the 5 year p e r i o d . However, SAIF was s t i l l r e q u i r e d and, 
a p p a r e n t l y , prepared t o defend t h e i s s u e o f whether c l a i m a n t ' s 
c o n d i t i o n had worsened s i n c e t he l a s t award o f compensation. 

The r e c o r d suggests t h a t SAIF was pre v e n t e d t he o p p o r t u n i t y 
of c a l l i n g i t s c l a i m r e p r e s e n t a t i v e t o t e s t i f y due t o c l a i m a n t ' s 
s o - c a l l e d "sneak a t t a c k . " T h i s t e s t i m o n y presumably would have 
been p r e s e n t e d t o e s t a b l i s h t h e reasonableness o f SAIF's conduct 
i n p r o c e s s i n g t he c l a i m as one f o r medical s e r v i c e s p u r s u a n t t o 
ORS 656.245 r a t h e r than as an a g g r a v a t i o n c l a i m . Given t h e 
c o n f u s i n g e v o l u t i o n o f t h i s c l a i m and t h e a r g u a b l y ambiguous 
n a t u r e o f t h e c h a r t n o t e s , we f i n d t h a t SAIF's conduct was not 
unreasonable and t h a t p e n a l t i e s are not w a r r a n t e d . Consequently, 
SAIF was not p r e j u d i c e d by i t s i n a b i l i t y t o c a l l i t s c l a i m 
r e p r e s e n t a t i v e . The i s s u e t u r n e d s t r i c t l y upon an o b j e c t i v e 
i n t e r p r e t a t i o n o f the c h a r t n o t e s . The c l a i m r e p r e s e n t a t i v e ' s 
t e s t i m o n y would have had no e f f e c t on our c o n c l u s i o n s c o n c e r n i n g 
the i s s u e s o f whether t h e c h a r t notes c o n s t i t u t e d a c l a i m f o r 
a g g r a v a t i o n and a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work. 

We conclude t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m 
compensation. The f i r s t i n s t a l l m e n t o f compensation i s due w i t h i n 
14 days o f the date o f n o t i c e o f a m e d i c a l l y v e r i f i e d i n a b i l i t y t o 
work. ORS 656.273(6). I n h i s A p r i l 1 1 , 1983 c h a r t note Dr. 
Kaesche recommended t h a t c l a i m a n t r e f r a i n from a u t o m o b i l e r e p a i r , 
r e s t h i s back and r e t u r n i n t h r e e weeks. We f i n d t h a t t h i s c h a r t 
n o t e , i n c o n j u n c t i o n w i t h t he p r i o r c h a r t n o t e s , c o n s t i t u t e d 
n o t i c e o f a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from 
c l a i m a n t ' s worsened c o n d i t i o n . 

When t h e u n d e r l y i n g a g g r a v a t i o n c l a i m i s determined not t o be 
compensable, i n t e r i m compensation runs from t h e date o f n o t i c e o f 
a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work. Kosanke v. SAIF, 41 Or 
App 17 (197 9 ) . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o i n t e r i m 
compensation commencing A p r i l 18, 1983, the date SAIF r e c e i v e d t h e 
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A p r i l 1 1 , 1983 and p r i o r c h a r t n o t e s , and c o n t i n u i n g u n t i l 
September 23, 1983, t h e date o f SAIF's d e n i a l . As d i s c u s s e d 
above, we do not c o n s i d e r SAIF's conduct unreasonable, thus no 
p e n a l t i e s are w a r r a n t e d . 

We next t u r n t o the i s s u e o f e x t e n t o f d i s a b i l i t y . We agree 
w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o prove he i s 
permanently t o t a l l y d i s a b l e d . We are not persuaded t h a t c l a i m a n t 
i s permanently i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656.206(1). Moreover, 
c l a i m a n t has f a i l e d t o e s t a b l i s h h i s w i l l i n g n e s s t o seek r e g u l a r 
employment and t h a t he has made reasonable e f f o r t s t o o b t a i n such 
employment. ORS 656.206(3). 

We c o n s i d e r t h e Referee's award of 75% t o be e x c e s s i v e . 
Consequently, we modify the Referee's award o f unscheduled 
permanent d i s a b i l i t y . 

C laimant was 39 years o f age a t t h e time of t h e h e a r i n g . He 
has an e i g h t h grade e d u c a t i o n . Although he has a t t e n d e d s e v e r a l 
c l a s s e s and programs designed t o prepare him f o r a t t e m p t i n g t o 
o b t a i n a GED, he a p p a r e n t l y has not completed t h e programs nor 
att e m p t e d t he e x a m i n a t i o n . His r e a d i n g s k i l l s are a p p r o x i m a t e l y 
a t a f o u r t h grade l e v e l . 

Claimant has undergone two low back s u r g e r i e s , b o t h i n . t h e 
n a t u r e o f l a m i n e c t o m i e s . He c r e d i b l y t e s t i f i e d t h a t he 
expe r i e n c e s c h r o n i c back p a i n which p r i m a r i l y r a d i a t e s down h i s 
l e f t l e g . His p a i n i n c r e a s e s w i t h a c t i v i t y . Due t o t h i s c o n s t a n t 
p a i n and h i s f a i l u r e t o r e t u r n t o work s i n c e h i s i n j u r y , 
c l a i m a n t ' s mental o u t l o o k has been a d v e r s e l y a f f e c t e d . 

Claimant's work experi e n c e has m o s t l y i n v o l v e d p h y s i c a l l a b o r 
a c t i v i t i e s . He has exp e r i e n c e as a mechanic's h e l p e r and f o u n d r y 
worker, i n a d d i t i o n t o h i s a p p r o x i m a t e l y 12 years o f ex p e r i e n c e as 
a welder. Claimant a l s o has e x h i b i t e d some s k i l l s which are 
necessary i n the o p e r a t i o n o f a s m a l l auto r e p a i r and body shop. 

Based on our de novo review of the r e c o r d , we conclude t h a t 
c l a i m a n t ' s permanent impairment i s i n t h e moderate range and t h a t 
he i s p h y s i c a l l y capable o f employment d u t i e s w i t h i n t h e l i g h t t o 
sed e n t a r y c a t e g o r y . 

Pursuant t o OAR 436-65-600 e t seq., we co n s i d e r c l a i m a n t ' s 
age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , mental c a p a c i t y , 
e m o t i o n a l s t a t e , l a b o r market f i n d i n g s , and p h y s i c a l impairment, 
i n c l u d i n g d i s a b l i n g p a i n , i n r a t i n g t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . A f t e r c o m p l e t i n g our review of t h e medical and l a y 
evid e n c e , i n c l u d i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y , and c o n s i d e r i n g 
t h e above g u i d e l i n e s , we conclude t h a t an award of 55% unscheduled 
permanent d i s a b i l i t y would more a p p r o p r i a t e l y compensate c l a i m a n t . 

ORDER 

The Referee's order dated May 3 1 , 1984 i s a f f i r m e d i n p a r t , 
r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . That p o r t i o n which found 
t h a t c l a i m a n t had not p e r f e c t e d a c l a i m f o r a g g r a v a t i o n w i t h i n t h e 
f i v e year p e r i o d i s r e v e r s e d . The employer i s o r d e r e d t o pay 
c l a i m a n t i n t e r i m compensation b e n e f i t s from A p r i l 18, 1983 t o 
September 23, 1983. The employer's d e n i a l dated September 23, 
1983 i s upheld i n s o f a r as i t denies t h e a g g r a v a t i o n c l a i m . The 
Referee's award of permanent d i s a b i l i t y i s m o d i f i e d . I n l i e u o f 
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t h e Referee's award, c l a i m a n t i s awarded an a d d i t i o n a l 30% (96°) 
unscheduled permanent d i s a b i l i t y , which g i v e s him a t o t a l award t o 
date o f 55% (176°) unscheduled permanent d i s a b i l i t y f o r h i s low 
back i n j u r y . C l a imant's a t t o r n e y f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y . The remainder o f the Referee's o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the s e l f - i n s u r e d employer. 

DONALD 0. OTNES, C l a i m a n t WCB 83-09147 
E l l i o t t L y n n , C l a i m a n t ' s A t t o r n e y May 7, 1985 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of Referee Leahy's or d e r w h i c h , i n 
e f f e c t , upheld t h e i n s u r e r ' s de f a c t o d e n i a l . The Referee's o r d e r 
was e n t e r e d pursuant t o the i n s u r e r ' s request f o r r e c o n s i d e r a t i o n 
of h i s o r i g i n a l o r d e r , i n which he r u l e d i n c l a i m a n t ' s f a v o r on 
the i s s u e o f a u t h o r i z a t i o n f o r a laminectomy proposed by Dr. 
Nash. Claimant r a i s e s v a r i o u s issues and assigns as e r r o r t h e 
Referee's u l t i m a t e r e f u s a l t o s e t aside t he i n s u r e r ' s d e n i a l o f 
s u r g e r y ; t h e Referee's f a i l u r e t o impose a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f ee f o r f a i l u r e t o accept/deny an a l l e g e d a g g r a v a t i o n 
c l a i m and/or f o r unreasonable d e n i a l ; and the Referee's a c t o f 
reopening t he e v i d e n t i a r y r e c o r d f o r c o n s i d e r a t i o n o f a d d i t i o n a l 
evidence a f t e r issuance of h i s i n i t i a l o r der and then f a i l i n g t o 
p r o v i d e c l a i m a n t ' s counsel an o p p o r t u n i t y t o respond t o t h i s 
a d d i t i o n a l evidence b e f o r e making a d e c i s i o n based t h e r e o n . The 
r e l i e f which c l a i m a n t seeks on review i s an ord e r remanding t h i s 
case t o the Referee f o r f u r t h e r c o n s i d e r a t i o n , and t o " g i v e t h e 
c l a i m a n t an o p p o r t u n i t y t o pr e s e n t whatever evidence he has t o 
r e b u t the . . . medical r e p o r t s s u b m i t t e d by the i n s u r e r a f t e r t h e 
h e a r i n g had c l o s e d . " 

We have a u t h o r i t y t o remand t o a Referee f o r f u r t h e r evidence 
t a k i n g , c o r r e c t i o n or o t h e r necessary a c t i o n i n the event t h a t we 
determine (a) t h a t a case has been " i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed or heard," and (b) t h a t , i n t h e 
e x e r c i s e o f our d i s c r e t i o n , remand i s an a p p r o p r i a t e d i s p o s i t i o n . 
ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41, 44 (1983). Claimant 
contends t h a t remand i s a p p r o p r i a t e because the e f f e c t o f the 
Referee's u l t i m a t e order i s u n c l e a r , and because he was not 
a f f o r d e d an o p p o r t u n i t y t o respond t o the a d d i t i o n a l m edical 
r e p o r t s s u b m i t t e d i n su p p o r t of the i n s u r e r ' s request f o r 
r e c o n s i d e r a t i o n . 

There i s no q u e s t i o n t h a t a Referee has the a u t h o r i t y t o 
reopen an e v i d e n t i a r y r e c o r d and r e c o n s i d e r h i s or her r u l i n g 
p r i o r t o the f i l i n g of a request f o r Board review o r , i f none i s 
f i l e d , p r i o r t o e x p i r a t i o n of the 30-day appeal p e r i o d . OAR 
438-07-025(1). The i n s u r e r ' s motion f o r r e c o n s i d e r a t i o n was based 
upon "newly d i s c o v e r e d evidence," and, as r e q u i r e d by the r u l e , 
was accompanied by an e x p l a n a t i o n o f , "why the evidence c o u l d not 
reasonably have been d i s c o v e r e d and produced a t t h e h e a r i n g . " OAR 
438-07-025(2). I n a d d i t i o n , i t i s apparent t h a t t h e i n s u r e r 
p r o v i d e d c l a i m a n t ' s a t t o r n e y w i t h a copy of the motion and 
s u p p o r t i n g m e d i c a l r e p o r t . 

The r e p o r t i n q u e s t i o n i s a June 12, 1984 r e p o r t from 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , Dr. H e l l e . I t a p p a r e n t l y was not 
r e c e i v e d by the i n s u r e r ' s a t t o r n e y u n t i l June 18, 1984. I t 
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r e p o r t s t h a t c l a i m a n t had been wearing a c h a i r b a c k brace f o r the 
p r e c e d i n g month, and t h a t t h i s apparatus had r e l i e v e d c l a i m a n t ' s 
p a i n by 40 t o 50 p e r c e n t . Given the f a c t t h a t c l a i m a n t was 
" s i g n i f i c a n t l y improved," Dr. H e l l e c l e a r l y s t a t e d t h a t no s u r g e r y 
— e i t h e r a f u s i o n or e x p l o r a t o r y laminectomy — was w a r r a n t e d . 
T h i s s t a t e m e n t , t o a c e r t a i n e x t e n t , i s n o t h i n g more than a 
r e i t e r a t i o n of p r e v i o u s statements authored by Dr. H e l l e . I n 
p r e v i o u s r e p o r t s he had i n d i c a t e d u n c e r t a i n t y c o n c e r n i n g t h e 
a d v i s a b i l i t y of f u r t h e r s u r g i c a l i n t e r v e n t i o n ; however, he was 
r e s e r v i n g a f i n a l c o n c l u s i o n f o r the r e s u l t s of a myelogram and 
more c o n s e r v a t i v e modes of t r e a t m e n t . His June 12 l e t t e r i s , i n 
essence, a statement of h i s u l t i m a t e c o n c l u s i o n c o n c e r n i n g the 
i n a d v i s a b i l i t y o f s u r g e r y . 

When the i n s u r e r requested r e c o n s i d e r a t i o n and s u b m i t t e d t h i s 
m e d i c a l r e p o r t , c l a i m a n t ' s a t t o r n e y was out of the o f f i c e on 
v a c a t i o n . He a p p a r e n t l y r e t u r n e d t o the o f f i c e on F r i d a y , 
June 29. The Referee e n t e r e d h i s order pursuant t o the i n s u r e r ' s 
r e q u e s t f o r r e c o n s i d e r a t i o n on J u l y 2, the f o l l o w i n g Monday. The 
o r d e r was r e c e i v e d i n counsel's o f f i c e on J u l y 3. Claimant 
requested Board review on J u l y 23, 1984. There i s no i n d i c a t i o n 
t h a t c l a i m a n t a t t e m p t e d t o request f u r t h e r r e c o n s i d e r a t i o n or 
o t h e r w i s e a d v i s e the Referee t h a t he had not had an adequate 
o p p o r t u n i t y t o respond t o the i n s u r e r ' s p o s t - o r d e r s u b m i s s i o n . 

O r d i n a r i l y , a p a r t y seeking remand te n d e r s the evidence t h a t 
would be i n t r o d u c e d a t a h e a r i n g on remand i n o r d e r t o a l l o w t h e 
Board t o e v a l u a t e i t s m a t e r i a l i t y , which bears on the 
d e t e r m i n a t i o n of whether a case has been i m p r o p e r l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed or heard. See Martha Mount, 35 Van N a t t a 
557 ( 1 9 8 3 ) . No such evidence has been p r o f f e r e d i n s u p p o r t o f 
c l a i m a n t ' s request f o r remand. 

We a p p r e c i a t e the f a c t t h a t c l a i m a n t ' s a t t o r n e y was out o f 
t h e o f f i c e when the i n s u r e r requested r e c o n s i d e r a t i o n . We r e a l i z e 
t h a t h i s r e t u r n t o t h e o f f i c e on J u l y 29 p r o v i d e d l i t t l e , i f any, 
o p p o r t u n i t y t o respond. I t i s very understandable t h a t c l a i m a n t ' s 
a t t o r n e y d i d not even become aware of the request f o r 
r e c o n s i d e r a t i o n u n t i l he r e c e i v e d the Referee's r e i s s u e d order on 
J u l y 3. I t i s d i f f i c u l t t o understand, however, i f c l a i m a n t f e l t 
a g g r i e v e d by these c i r c u m s t a n c e s , why he f a i l e d t o b r i n g them t o 
the Referee's a t t e n t i o n and request a f a i r o p p o r t u n i t y t o f u r t h e r 
respond. Under these c i r c u m s t a n c e s , and i n l i g h t of the absence 
of any h i n t as t o what a d d i t i o n a l evidence c l a i m a n t might generate 
a t a h e a r i n g on remand, we deny c l a i m a n t ' s r e q u e s t . See a l s o 
Martha Mount, supra. 

Claimant suggests t h a t i t was i n a p p r o p r i a t e f o r the Referee 
t o reopen the r e c o r d and c o n s i d e r t h i s a d d i t i o n a l e v i d e n t i a r y 
m a t e r i a l . As i n d i c a t e d above, the Referee c l e a r l y had t h e 
a u t h o r i t y t o r e c o n s i d e r h i s i n i t i a l d e c i s i o n , and the i n s u r e r ' s 
r e q u e s t complied w i t h the requirements of the a d m i n i s t r a t i v e 
r u l e . C o n s i d e r i n g the n a t u r e of the case, as w e l l as the n a t u r e 
and m a t e r i a l i t y of the evidence i n q u e s t i o n , we f i n d t h a t i t was 
a p p r o p r i a t e f o r the Referee t o reopen the e v i d e n t i a r y r e c o r d and 
r e c o n s i d e r h i s o r i g i n a l d e c i s i o n . 

Claimant a l s o suggests t h a t the Referee f a i l e d t o decide t h e 
q u e s t i o n p r e s e n t e d c o n c e r n i n g p e n a l t i e s / a t t o r n e y f e e s . We 
d i s a g r e e . We understand the Referee's d e c i s i o n t o be t h a t 
p e n a l t i e s and a t t o r n e y fees were not w a r r a n t e d because c l a i m a n t 
was i n r e c e i p t of temporary t o t a l d i s a b i l i t y b e n e f i t s d u r i n g a l l 
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times p e r t i n e n t h e r e i n , i n c l u d i n g the p e r i o d d u r i n g which t h e 
Referee found t h a t t h e i n s u r e r f a i l e d t o accept or deny c l a i m a n t ' s 
" a g g r a v a t i o n c l a i m . " Assuming w i t h o u t d e c i d i n g t h a t Dr. Nash's 
March and A p r i l 1983 l e t t e r s were s u f f i c i e n t t o c o n s t i t u t e a c l a i m 
f o r a g g r a v a t i o n , as opposed t o merely a c l a i m f o r m e d i c a l s e r v i c e s 
(a r e q u e s t f o r a u t h o r i z a t i o n t o p e r f o r m s u r g e r y ) , we f i n d no l e g a l 
b a s i s f o r imposing p e n a l t i e s or a s s o c i a t e d a t t o r n e y f e e s . Because 
c l a i m a n t was i n r e c e i p t of temporary t o t a l d i s a b i l i t y d u r i n g a l l 
times i n q u e s t i o n , i n c l u d i n g the p e r i o d d u r i n g which t h e i n s u r e r 
delayed "acceptance" or d e n i a l of the s u r g e r y proposed by Dr. 
Nash, t h e r e are no "amounts then due" as t o " i n t e r i m compensation" 
or temporary t o t a l d i s a b i l i t y which c o u l d form t h e b a s i s f o r 
i m p o s i t i o n of a p e n a l t y . Whitman v. I n d u s t r i a l I n d e m n i t y Co., 73 
Or App 73 ( 1 9 8 5 ) ; EBI Companies v. Thomas, 66 Or App 105 ( 1 9 8 3 ) . 
Because the medical s e r v i c e s i n d i s p u t e have not been rendered and 
t h e r e i s , t h e r e f o r e , no payment t o be made, t h e r e are no "amounts 
then due" i n t h i s r e g a r d e i t h e r . Gary L. C l a r k , 35 Van N a t t a 117, 
119 (1983). See a l s o D a r r y l W. Carr, 36 Van N a t t a 16 ( 1 9 8 4 ) , 
c o n c e r n i n g e n t i t l e m e n t t o an a t t o r n e y ' s fee pursuant t o ORS 
656.382(1) i n the absence of a p e n a l t y pursuant t o ORS 656.262(10). 
Cf. Purdue v. SAIF, 53 Or App 117, 122-23 (1981) (no a t t o r n e y ' s f e e 
imposed or awarded under the s t a t u t e f o r f a i l u r e t o deny w i t h i n 60 
days as the delayed d e n i a l d i d n o t , i n t h a t case, amount t o 
•unreasonable r e s i s t a n c e i n the payment of compensation"). 

On the m e r i t s of the c l a i m f o r s u r g e r y proposed by Dr. Nash, 
we agree w i t h the Referee's u l t i m a t e c o n c l u s i o n and f i n d t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h i s proposed s u r g e r y i s 
reasonable and necessary f o r t r e a t m e n t of c l a i m a n t ' s 
i n j u r y - r e l a t e d c o n d i t i o n . We would be i n c l i n e d t o a r r i v e a t t h e 
i d e n t i c a l c o n c l u s i o n even i n the absence o f Dr. B e l l e ' s most 
r e c e n t r e p o r t . 

ORDER 

The Referee's order dated June 13, 1984, as m o d i f i e d by h i s 
o r d e r dated J u l y 2, 1984 i s a f f i r m e d . 

BAVILA RIVAS, C l a i m a n t WCB 84-07142 
Ann B. H i t t e , C l a i m a n t ' s A t t o r n e y May 7, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n requests review of t h a t p o r t i o n o f 
Referee Peterson's order which awarded c l a i m a n t 75% (240°) 
unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y , whereas a 
June 14, 1984 D e t e r m i n a t i o n Order had awarded no permanent 
d i s a b i l i t y . On r e v i e w , SAIF contends the award sh o u l d be 
reduced. We agree and modify the permanent d i s a b i l i t y award. 

Claimant was 20 years of age a t the time of h e a r i n g . I n 
March 1984, w h i l e w o r k i n g as a s p i n n e r f o r a bag m a n u f a c t u r e r , 
c l a i m a n t s u s t a i n e d a compensable i n j u r y . The i n j u r y o c c u r r e d when 
c l a i m a n t rose from a bent p o s i t i o n , s t r i k i n g her lower back on t h e 
edge of a s p o o l r a c k . Her c o n d i t i o n was diagnosed as s a c r a l 
c o n t u s i o n and m i l d s t r a i n . X-rays suggested a b i l a t e r a l L5 
s p o n d y l o l y s i s . 

I n June 1984 Dr. Chalmers, a p h y s i c i a n w i t h the O c c u p a t i o n a l 
Medical Center, performed a c l o s i n g e x a m i n a t i o n . Dr. Chalmers had 
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i n i t i a l l y examined c l a i m a n t the day a f t e r her i n j u r y . C l a i m a n t 
c o mplained of s h a r p p a i n s on both s i d e s of the lumbar a r e a , but 
w i t h o u t r a d i a t i n g symptoms. V i r t u a l l y any movement, a s w e l l a s 
p r o l o n g e d s i t t i n g or s t a n d i n g , e x a c e r b a t e d her p a i n . Dr. Chalmers 
d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as " c h r o n i c low back p a i n syndrome, 
p r o b a b l y i n p a r t e x p l a i n a b l e by her s p o n d y l o l y s i s . " The d o c t o r 
c o u l d not e x p l a i n the s e v e r i t y of her p a i n symptoms, but b e l i e v e d 
they were r e a l . Dr. Chalmers r e s t r i c t e d c l a i m a n t to a 20-30 pound 
l i f t i n g l i m i t a t i o n and recommended a g a i n s t engaging i n any 
r e p e t i t i v e bending, s t o o p i n g , or c r o u c h i n g a c t i v i t i e s . I n 
a d d i t i o n , Dr. Chalmers s u g g e s t e d t h a t c l a i m a n t a l t e r n a t e between 
s i t t i n g and s t a n d i n g i n a p p r o x i m a t e l y one hour i n t e r v a l s . 

Dr. K i e s t , t r e a t i n g o r t h o p e d i s t , opined t h a t c l a i m a n t has a 
p r e e x i s t i n g permanent impairment, s p o n d y l o l y s i s , which i s a t l e a s t 
p a r t i a l l y r e s p o n s i b l e f o r her p r e s e n t problem. The d o c t o r had 
p r e v i o u s l y noted t h a t c l a i m a n t had e x h i b i t e d m i l d l i m i t a t i o n of 
motion i n her lumbar s p i n e . Inasmuch as r e p e t i t i v e bending, 
l i f t i n g , and t w i s t i n g would a g g r a v a t e the c o n d i t i o n , Dr. K i e s t 
c o n c l u d e d t h a t a job change was " e s s e n t i a l . " 

S i n c e her i n j u r y c l a i m a n t has attempted to r e t u r n t o work f o r 
her former employer on two o c c a s i o n s , s u b j e c t to a l i g h t duty work 
r e s t r i c t i o n . However, both her A p r i l and May 1984 a t t e m p t s were 
s h o r t l i v e d , due to her i n c r e a s e d p a i n c o m p l a i n t s . At the time of 
h e a r i n g , c l a i m a n t had not r e t u r n e d to work and doubted whether she 
c o u l d p h y s i c a l l y accommodate her job d u t i e s as a s p i n n e r , or any 
o t h e r j o b s o f f e r e d by her former employer. 

C l a i m a n t has a s i x t h grade e d u c a t i o n . She r e c e i v e d her 
s c h o o l i n g i n Mexico. C l a i m a n t ' s work e x p e r i e n c e c o n s i s t s of f i v e 
y e a r s w i t h her former employer, p e r f o r m i n g the d u t i e s of a 
s p i n n e r . These d u t i e s i n c l u d e d wrapping p a p e r s on s p i n n e r s or 
s p o o l s and p l a c i n g them i n t o a c a r t . Her d i s a b l i n g p a i n has 
s e v e r e l y c u r t a i l e d her p h y s i c a l a c t i v i t i e s . C l a i m a n t t e s t i f i e d 
t h a t she c o u l d s i t or walk c o m f o r t a b l y f o r 10 or 20 m i n u t e s . She 
c o u l d c a r r y up to t h r e e or four pounds, but c o u l d not l i f t her 
arms over her head. 

Although c l a i m a n t t e s t i f i e d w i t h the a i d of an i n t e r p r e t e r , 
the R e f e r e e noted t h a t she c o u l d u n d e r s t a n d " q u i t e a b i t " of 
E n g l i s h and was a b l e to respond i n E n g l i s h , "to some e x t e n t . " 
C l a i m a n t t e s t i f i e d t h a t she was a b l e t o r e a d "a l i t t l e " E n g l i s h . 
The R e f e r e e found c l a i m a n t c r e d i b l e , "to the e x t e n t [ h e ] was a b l e 
to do s o . " 

We a r e persuaded t h a t c l a i m a n t i s e n t i t l e d to an award of 
permanent d i s a b i l i t y . However, we f i n d the R e f e r e e ' s award to be 
e x c e s s i v e . I n r e a c h i n g our d e t e r m i n a t i o n of the e x t e n t of 
c l a i m a n t ' s permanent d i s a b i l i t y we a r e m i n d f u l t h a t the "green 
book" r u l e s a r e merely g u i d e l i n e s . F r a i j o v. F r e d N. Bay News 
Co., 59 Or App 260 (1982). 

The preponderance of the e v i d e n c e s u g g e s t s t h a t c l a i m a n t 
s u s t a i n e d a c o n t u s i o n and a lumbar s t r a i n superimposed on a 
p r e e x i s t i n g s p o n d y l o l y s i s c o n d i t i o n . Treatment has been 
c o n s e r v a t i v e , c o n s i s t i n g of p r i m a r i l y r e s t and p a i n m e d i c a t i o n . 
S i n c e the i n j u r y c l a i m a n t has s u f f e r e d from c h r o n i c p a i n , which 
has f o r c e d her to l i m i t her a c t i v i t i e s . The m e d i c a l e x p e r t s 
recommend t h a t c l a i m a n t be p l a c e d under l i m i t a t i o n s which we 
c o n c l u d e would r e s t r i c t c l a i m a n t to l i g h t duty o c c u p a t i o n s . These 
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l i m i t a t i o n s have f o r a l l p r a c t i c a l purposes f o r e c l o s e d c l a i m a n t 
from r e t u r n i n g t o her former j o b . Given her s i x t h grade Mexican 
e d u c a t i o n and l i m i t e d work e x p e r i e n c e , c l a i m a n t u n q u e s t i o n a b l y 
l a c k s s i g n i f i c a n t m a r ketable s k i l l s . 

Pursuant t o OAR 436-65-600 e t seq., we c o n s i d e r c l a i m a n t ' s 
age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , mental c a p a c i t y , 
e m o t i o n a l s t a t e , l a b o r market f i n d i n g s , and p h y s i c a l i m p a i r m e n t , 
i n c l u d i n g d i s a b l i n g p a i n , i n r a t i n g the e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y . A f t e r c o m p l e t i n g our de novo review of t h e m e d i c a l 
and l a y evidence, i n c l u d i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y , and 
c o n s i d e r i n g the above g u i d e l i n e s , we conclude t h a t an award o f 20% 
unscheduled permanent d i s a b i l i t y would more a p p r o p r i a t e l y 
compensate c l a i m a n t . 

ORDER 

The Referee's order dated September 1 1 , 1984 i s m o d i f i e d . I n 
l i e u of the Referee's unscheduled permanent d i s a b i l i t y award of 
75% (240°), c l a i m a n t i s awarded 20% (64°) unscheduled permanent 
d i s a b i l i t y f o r her low back i n j u r y . Claimant's a t t o r n e y ' s fee 
s h a l l be a d j u s t e d a c c o r d i n g l y . The remainder of t h e Referee's 
or d e r i s a f f i r m e d . 

EVERETT E. ROBINSON, C l a i m a n t WCB 82-08760 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s May 7, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s , and the SAIF C o r p o r a t i o n c r o s s - r e q u e s t s , 
review of t h a t p o r t i o n of Referee Q u i l l i n a n ' s o r d e r which awarded 
c l a i m a n t compensation f o r temporary t o t a l d i s a b i l i t y from November 
9, 1984, u n t i l c l o s u r e of the c l a i m pursuant t o ORS 656.268. 
Claimant contends t h a t he i s e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y r e t r o a c t i v e t o September 9, 1982. SAIF contends t h a t 
c l a i m a n t i s e n t i t l e d t o no temporary t o t a l d i s a b i l i t y b e n e f i t s i n 
t h i s p r o c e e d i n g . 

T h i s case was p r e v i o u s l y b e f o r e us on review o f Referee 
Q u i l l i n a n ' s June 29, 1983 o r d e r , i n which she upheld SAIF's 
September 9, 1982 a g g r a v a t i o n c l a i m d e n i a l and upheld SAIF's 
separate d e n i a l of an a n k l e f u s i o n procedure recommended by 
c l a i m a n t ' s a t t e n d i n g o r t h o p e d i c p h y s i c i a n , Dr. Martens. I n our 
Order on Review, we a f f i r m e d and adopted t h a t p o r t i o n of Referee 
Q u i l l i n a n ' s o r d e r which upheld the d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . On the i s s u e of the proposed a n k l e f u s i o n , 
however, we remanded f o r f u r t h e r proceedings on the i s s u e of t h e 
reasonableness and n e c e s s i t y of t h a t proposed s u r g e r y . E v e r e t t R. 
Robinson, 36 Van N a t t a 1290 (1984). I n d i s c u s s i n g our d e c i s i o n t o 
remand, we s t a t e d : 

" I n our mind, the most a p p r o p r i a t e 
d i s p o s i t i o n o f t h i s case i s t o remand t o 
t h e Referee f o r r e c o n s i d e r a t i o n i n l i g h t o f 
t h e a d d i t i o n a l medical o p i n i o n s u b m i t t e d by 
c l a i m a n t i n s u p p o r t of h i s request f o r 
remand, as w e l l as o t h e r evidence b e a r i n g 
on the i s s u e of the reasonableness and 
n e c e s s i t y of the proposed a n k l e f u s i o n . 
* * * 
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"SAlF's d e n i a l i s not premised on t h e 
t h e o r y t h a t the proposed s u r g e r y w i l l never 
be a reasonable and necessary form o f 
medical t r e a t m e n t . The Referee's o r d e r , 
and our p o s s i b l e Order on Review a f f i r m i n g , 
would not have the e f f e c t of f o r e v e r 
b a r r i n g c l a i m a n t from o b t a i n i n g t h i s form 
of t r e a t m e n t . [ C i t a t i o n o m i t t e d . ] . This 
r e c o r d e s t a b l i s h e s t h a t , a l t h o u g h t h e 
proposed f u s i o n may not now be reasonable 
and necessary, i t i s e n t i r e l y p o s s i b l e t h a t 
i f c l a i m a n t ' s p a i n syndrome c o n t i n u e s 
unabated, and f u r t h e r c o n s e r v a t i v e measures 
f a i l , the t i d e of medical o p i n i o n may t u r n 
i n f a v o r of the reasonableness and 
n e c e s s i t y of t h i s a n k l e f u s i o n . As of the 
date of t h i s o r d e r , more than a year has 
passed s i n c e the p a r t i e s were b e f o r e the 
Referee. I n the i n t e r i m , c l a i m a n t has been 
examined and e v a l u a t e d by another 
p h y s i c i a n , Dr. Neumann, who has c o n s i d e r e d 
v a r i o u s t r e a t m e n t p o s s i b i l i t i e s , i n c l u d i n g 
p a i n c e n t e r t r e a t m e n t and a n k l e f u s i o n f o r 
r e l i e f of c l a i m a n t ' s p a i n . L i k e Dr. 
Martens, t h i s p h y s i c i a n i s f a v o r a b l y 
i n c l i n e d toward s u r g i c a l f u s i o n . " 36 Van 
N a t t a a t 1294-95. 

A p p a r e n t l y , upon r e c e i p t of our Order on Review, SAIF 
arranged t o have c l a i m a n t reexamined by the Orthopaedic 
C o n s u l t a n t s . The C o n s u l t a n t s examined c l a i m a n t on November 2, 
1984 and found p r o g r e s s i o n of the s p u r r i n g and d e g e n e r a t i v e 
changes i n c l a i m a n t ' s a n k l e j o i n t . I n a d d i t i o n , i t was noted t h a t 
c l a i m a n t ' s symptoms seemed t o be "a l i t t l e more severe." 

By l e t t e r dated November 9, 1984 SAIF advised c l a i m a n t t h a t 
based on the Orthopaedic C o n s u l t a n t s ' r e p o r t , i t would a u t h o r i z e 
the proposed a n k l e f u s i o n procedure. Claimant was a d v i s e d t o 
c o n t a c t h i s p h y s i c i a n a t h i s e a r l i e s t convenience i n o r d e r t o 
arrange f o r the o p e r a t i o n . 

The h e a r i n g on remand convened t e n days l a t e r , and t h e 
Referee was a d v i s e d t h a t , inasmuch as SAIF had a u t h o r i z e d s u r g e r y , 
t h e o n l y i s s u e b e f o r e her was the p e r i o d of c l a i m a n t ' s e n t i t l e m e n t 
t o temporary t o t a l d i s a b i l i t y . Claimant m a i n t a i n e d , and m a i n t a i n s 
on r e v i e w , t h a t he i s e n t i t l e d t o time l o s s r e t r o a c t i v e t o 
September 9, 1982. The p a r t i e s s t i p u l a t e d a t the h e a r i n g t h a t 
c l a i m a n t had not worked s i n c e t h a t d a t e . 

Claimant's a g g r a v a t i o n r i g h t s e x p i r e d May 30, 1984. I t was 
and i s SAIF's p o s i t i o n t h a t c l a i m a n t ' s o n l y e n t i t l e m e n t t o 
temporary t o t a l d i s a b i l i t y i s as of t h e date t h a t he submits t o 
s u r g e r y , or e n t e r s the h o s p i t a l f o r t h a t purpose; and, 
f u r t h e r m o r e , s i n c e c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d , 
t h i s r e l i e f would o n l y be a v a i l a b l e pursuant t o ORS 656.278, 
e i t h e r by e x e r c i s e of the Board's d i s c r e t i o n a r y own motion 
a u t h o r i t y o r , presumably, by and t h r o u g h v o l u n t a r y a c t i o n o f t h e 
SAIF C o r p o r a t i o n . ORS 656.278(4). 

As best we understand i t , c l a i m a n t ' s t h e o r y i n s u p p o r t o f h i s 
e n t i t l e m e n t t o r e t r o a c t i v e temporary t o t a l d i s a b i l i t y i s t h a t 
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because he has been seeki n g a u t h o r i z a t i o n f o r t h e proposed a n k l e 
f u s i o n s i n c e September of 1982, now t h a t he has f i n a l l y succeeded 
i n o b t a i n i n g SAIF's a p p r o v a l of t h i s s u r g i c a l procedure t h r o u g h 
the p r o t r a c t e d course of t h i s l i t i g a t i o n , he s h o u l d be e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y r e t r o a c t i v e t o the time as of which he 
f i r s t sought t h i s p a r t i c u l a r mode of medical t r e a t m e n t . As a 
m a t t e r of f a c t , we note t h a t Dr. Martens d i d not r e q u e s t 
a u t h o r i z a t i o n f o r t h e a n k l e f u s i o n procedure u n t i l December o f 
1982, a l t h o u g h he had p r e v i o u s l y e n t e r t a i n e d the t h o u g h t . 

Thus, c l a i m a n t ' s apparent t h e o r y i s t h a t h i s e n t i t l e m e n t t o 
r e t r o a c t i v e time l o s s i s d e r i v a t i v e of h i s medical s e r v i c e s c l a i m 
f o r t h e proposed a n k l e f u s i o n s u r g e r y , which has f i n a l l y been 
a u t h o r i z e d and accepted by SAIF. 

» * * * [ T ] h e r i g h t t o a d d i t i o n a l medical s e r v i c e s i s 
independent of the r i g h t t o compensation f o r medical s e r v i c e s f o r 
an a g g r a v a t i o n . " Evans y. SAIF, 62 Or App 182, 186 ( 1 9 8 3 ) . Thus, 
c l a i m a n t ' s a s s e r t i o n t h a t he has f i n a l l y p r e v a i l e d i n o b t a i n i n g 
a u t h o r i z a t i o n f o r h i s l o n g - a w a i t e d f u s i o n has no b e a r i n g upon t h e 
p e r i o d of e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y , a t l e a s t n o t 
under the c i r c u m s t a n c e s of t h i s case. 

Our September 1984 Order on Review, i n which we a f f i r m e d t h e 
p o r t i o n of the Referee's order u p h o l d i n g SAIF's September 1982 
a g g r a v a t i o n c l a i m d e n i a l , served as a d e t e r m i n a t i o n t h a t , as o f 
the time of t h e p r i o r h e a r i n g (June 14, 1983), c l a i m a n t had f a i l e d 
t o e s t a b l i s h a worsening of h i s c o n d i t i o n s i n c e the l a s t award or 
arrangement of compensation. Our r e c o r d s r e f l e c t t h a t c l a i m a n t 
p e t i t i o n e d f o r j u d i c i a l r e view of the p o r t i o n of our o r d e r 
c o n c e r n i n g e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y p u r s u a n t t o 
the a g g r a v a t i o n s t a t u t e . See Dennis F r a s e r , 35 Van N a t t a 271 
(1983) ( o f f i c i a l n o t i c e of agency r e c o r d s ) . U n t i l such time as 
h i g h e r a u t h o r i t y o v e r t u r n s our d e t e r m i n a t i o n t h a t c l a i m a n t was n o t 
e n t i t l e d t o reopening f o r payment o f time l o s s , t h a t d e t e r m i n a t i o n 
remains the law of the case. 

The scope of the proceeding on remand, as we contemplated i t 
i n our Order on Review, was f o r f u r t h e r evidence t a k i n g on t h e 
i s s u e of the reasonableness and n e c e s s i t y of the proposed f u s i o n 
procedure. Even a c u r s o r y r e a d i n g of our o r d e r d i s c l o s e s t h a t we 
d i d not i n t e n d t o "reopen the r e c o r d " on t h e q u e s t i o n c o n c e r n i n g 
c l a i m a n t ' s mid 1982 a g g r a v a t i o n c l a i m . This does not gainsay t h e 
f a c t , however, t h a t c l a i m a n t c o u l d , as p a r t o f the p r o c e e d i n g on 
remand, p r o s e c u t e a new a g g r a v a t i o n c l a i m based upon f a c t s and 
circumstances which had developed subsequent t o t h e o r i g i n a l 
June 14, 1983 h e a r i n g . Claimant i s not proceeding on t h a t b a s i s , 
however. Indeed, we b e l i e v e t h a t the Orthopaedic C o n s u l t a n t s ' 
November 2, 1984 r e p o r t c o n s t i t u t e s a v a l i d " a g g r a v a t i o n c l a i m , " 
which might j u s t i f y reopening the c l a i m f o r payment of temporary 
t o t a l d i s a b i l i t y as of t h a t d a t e . The problem, however, i s t h a t 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d , and c l a i m a n t ' s s o l e 
remedy v i s - a - v i s payment of a d d i t i o n a l temporary t o t a l and/or 
permanent d i s a b i l i t y l i e s i n ORS 656.278, t h e own motion s t a t u t e . 
The Referee was o b v i o u s l y aware of the e x p i r a t i o n of c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s . Indeed, i n her o r d e r she s t a t e d , "Claimant 
must seek r e l i e f t h r o u g h Own Motion procedure under ORS 656.278," 
i n the course of a d d r e s s i n g c l a i m a n t ' s argument t h a t he i s 
e n t i t l e d t o r e t r o a c t i v e temporary t o t a l d i s a b i l i t y i n t h i s 
p r o c e e d i n g . We are a t a l o s s , t h e r e f o r e , t o understand why t h e 
Referee then proceeded t o , i n e f f e c t , o rder c l a i m r e o p e n i n g as of 
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November 9, 1984, w i t h temporary t o t a l d i s a b i l i t y t o c o n t i n u e 
u n t i l c l o s u r e p u r s u a n t to ORS 656.268. 

I n c o n c l u s i o n , a l t h o u g h c l a i m a n t has f i n a l l y o b t a i n e d S A I F ' s 
a p p r o v a l f o r the proposed a n k l e f u s i o n , the a c c e p t a n c e of t h i s 
m e d i c a l s e r v i c e s c l a i m does not, i n and of i t s e l f , e n t i t l e 
c l a i m a n t to c l a i m r e o p e n i n g f o r payment of temporary t o t a l 
d i s a b i l i t y p u r s u a n t to the a g g r a v a t i o n s t a t u t e . See a l s o 
H u t c h i n s o n v. L o u i s i a n a - P a c i f i c , 67 Or App 577, 581 ( 1 9 8 4 ) ; 
Johnson v. I n d u s t r i a l Indem., 66 Or App 640 ( 1 9 8 4 ) ; Mary Ann H a l l , 
31 Van N a t t a 56 ( 1 9 8 1 ) . The law of t h i s c a s e i s t h a t c l a i m a n t 
f a i l e d to e s t a b l i s h a w o r s e n i n g of h i s c o n d i t i o n a t any time p r i o r 
to the June 14, 1983 h e a r i n g i n t h i s p r o c e e d i n g . There i s no 
e v i d e n c e to s u b s t a n t i a t e the c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n 
compensably worsened a t any time p r i o r to e x p i r a t i o n of h i s 
a g g r a v a t i o n r i g h t s on.May 30, 1984. The R e f e r e e was w i t h o u t 
j u r i s d i c t i o n to o r d e r c l a i m reopening as of November 9, 1984 under 
the f a c t s and c i r c u m s t a n c e s p r e s e n t e d h e r e i n . Compare Wilma Kim 
Buhman, 34 Van N a t t a 252 (1982) ( c l a i m a n t had h e a r i n g r i g h t s t h a t 
extended beyond the a g g r a v a t i o n l i m i t a t i o n where c l a i m a n t 
p e r f e c t e d an a g g r a v a t i o n c l a i m b e f o r e e x p i r a t i o n of the 
a g g r a v a t i o n p e r i o d , the employer d e n i e d the c l a i m a f t e r e x p i r a t i o n 
of the a g g r a v a t i o n p e r i o d and, n e c e s s a r i l y , c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g c o n t e s t i n g the d e n i a l was a l s o f i l e d a f t e r e x p i r a t i o n of 
a g g r a v a t i o n r i g h t s ) . 

ORDER 

The R e f e r e e ' s o r d e r dated November 30, 1984 i s r e v e r s e d 
i n s o f a r as i t reopened the c l a i m as of November 9, 1984 f o r 
payment of temporary t o t a l d i s a b i l i t y u n t i l c l o s u r e p u r s u a n t to 
ORS 656.268. 

DONALD J . TATE, C l a i m a n t WCB 83-12098 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s May 7, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s 
o r d e r t h a t found c l a i m a n t ' s p r e s e n t c o n d i t i o n to be an a g g r a v a t i o n 
of a December 29, 1978 o c c u p a t i o n a l i n j u r y . S A I F contends on 
Board r e v i e w t h a t no c l a i m of a g g r a v a t i o n of the December 29, 1978 
i n j u r y had been made and t h a t the R e f e r e e ' s f i n d i n g was e r r o r . 

We note t h a t the R e f e r e e makes s e v e r a l r e f e r e n c e s to a 
" J u l y 28, 1978" i n j u r y i n h i s o r d e r . Our r e v i e w of the r e c o r d and 
the c o n t e x t of the R e f e r e e ' s o r d e r c o n v i n c e s us t h a t t h i s 
r e f e r e n c e i s an apparent c l e r i c a l e r r o r , and t h a t a l l r e f e r e n c e s 
to an i n j u r y d a te of J u l y 28 s h o u l d be to the i n d u s t r i a l i n j u r y of 
J u l y 28, 1981. We f i n d t h a t the R e f e r e e ' s r e f e r e n c e to the 1978 
i n j u r y was the i n j u r y of December 29, 1978. 

C l a i m a n t d i d not f i l e a r e s p o n d e n t ' s b r i e f , and we a r e 
w i t h o u t the b e n e f i t of any argument u r g i n g us t h a t the R e f e r e e ' s 
f i n d i n g s a r e c o r r e c t . Based upon our thorough r e v i e w of the 
r e c o r d as a whole, we c o n c l u d e t h a t S A I F ' s argument t h a t 
c l a i m a n t ' s h e a r i n g r e q u e s t was premature i s c o r r e c t . The R e f e r e e 
found, and we a g r e e , t h a t the e v i d e n c e does not s u p p o r t the 
f i n d i n g of an a g g r a v a t i o n of c l a i m a n t ' s 1981 i n j u r y . T h i s i s the 
o n l y i n j u r y c l a i m a n t c l a i m s to have been a g g r a v a t e d . 
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I n t h e absence of a c l a i m f o r a g g r a v a t i o n o f t h e 1978 i n j u r y , 
and i n t h e f u r t h e r absence of any o p p o r t u n i t y f o r SAIF t o e i t h e r 
accept or deny such a c l a i m , we f i n d c l a i m a n t ' s h e a r i n g r e q u e s t 
premature. Syphers v. K-M Logging, 51 Or App 769, 771 (1 9 8 1 ) . 

We wish t o make i t c l e a r t h a t by r e v e r s i n g t he Referee's 
o r d e r t h a t h e l d SAIF r e s p o n s i b l e f o r an a g g r a v a t i o n o f the 1978 
i n j u r y we a l s o f i n d t h a t SAIF i s not r e s p o n s i b l e f o r an 
a g g r a v a t i o n of the 1981 i n j u r y . We make t h i s statement because 
SAIF's d e n i a l , which we r e i n s t a t e , speaks o n l y t o the 1981 
i n j u r y . We f i n d t h a t SAIF i s not r e s p o n s i b l e f o r c l a i m a n t ' s 
p r e s e n t c o n d i t i o n as the worsening o f any compensable c o n d i t i o n . 
We s p e c i f i c a l l y do n o t , however, address t he i s s u e o f medical 
s e r v i c e s under ORS 656.245. 

ORDER 

The Referee's order dated August 29, 1984 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated December 9, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

GARY M. THOMPSON, C l a i m a n t WCB 84-00321 & 83-04597 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s May 7, 1985 
Meyers & T e r r a ! 1, D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests review o f t h a t p o r t i o n o f 
Referee Knapp's order t h a t o rdered i t t o pay " i n t e r i m 
compensation" beyond the date t h a t c l a i m a n t r e t u r n e d t o work. 
E n t i t l e m e n t t o " i n t e r i m compensation" i s the s o l e i s s u e on r e v i e w . 

A f t e r t h e Referee's order was issued and a few days a f t e r 
SAIF f i l e d i t s b r i e f h e r e i n , t he Supreme Court i s s u e d i t s o p i n i o n 
i n Bono v. SAIF, 298 Or 205 (1984). The c o u r t i n Bono h e l d t h a t 
an i n j u r e d worker i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y 
b e n e f i t s i n the i n t e r i m between the time a c l a i m i s made and t h e 
time i t i s accepted or denied i f the worker has l e f t work on 
account o f an i n j u r y . With t h a t s t a n d a r d i n mind, we have 
reviewed t h i s m a t t e r . 

Claimant has suggested t h a t we remand t h i s case because t h e 
evidence i s u n c l e a r upon what b a s i s c l a i m a n t r e t u r n e d t o work 
p r i o r t o the issuance of the d e n i a l h e r e i n . We f i n d t h a t counsel 
s t i p u l a t e d on the r e c o r d a t the h e a r i n g t h a t c l a i m a n t l e f t work 
due t o an i n j u r y on March 4, 1983 and r e t u r n e d t o work March 14, 
1983. I t was f u r t h e r s t i p u l a t e d t h a t SAIF p a i d " i n t e r i m 
compensation" from the date i t r e c e i v e d v e r i f i c a t i o n of c l a i m a n t ' s 
i n a b i l i t y t o work, March 1 1 , 1983, u n t i l c l a i m a n t r e t u r n e d t o 
work. Thus, c l a i m a n t was p a i d " i n t e r i m compensation" f o r March 
11 , 12 and 13, 1983. I n the absence of any evidence t o t h e 
c o n t r a r y , we f i n d c l a i m a n t ' s s t i p u l a t i o n t h a t he r e t u r n e d t o work 
March 14, 1983 t o mean t h a t he r e t u r n e d t o f u l l d u t y . 

Under the r u l e of Bono v. SAIF, supra, we f i n d t h a t c l a i m a n t 
i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y as " i n t e r i m 
compensation" from March 4, 1983 thro u g h March 13, 1983, l e s s 
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compensation a l r e a d y p a i d . On the r e c o r d as a whole, we do not 
f i n d S A I F ' s a c t i o n s u n r e a s o n a b l e , and we f i n d a p e n a l t y 
u n w a r r a n t e d . The p e n a l t y - a s s o c i a t e d a t t o r n e y f e e i s a l s o , 
t h e r e f o r e , s e t a s i d e . Because c l a i m a n t d i d not p r e v a i l on any 
i s s u e r a i s e d on Board r e v i e w , no a t t o r n e y f e e w i l l be awarded. 

ORDER 

The R e f e r e e ' s o r d e r dated J u l y 27, 1984 i s m o d i f i e d to award 
c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s d u r i n g the p e r i o d 
March 4, 1983 through March 13, 1983, i n c l u s i v e , l e s s b e n e f i t s 
p a i d . The p e n a l t y and p e n a l t y - a s s o c i a t e d a t t o r n e y f e e p r o v i s i o n s 
of the R e f e r e e ' s o r d e r a r e r e v e r s e d . The remainder of the 
R e f e r e e ' s o r d e r i s a f f i r m e d as m o d i f i e d . 

GEORGE M. TURNER, C l a i m a n t WCB 83-01646 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s May 7, 1985 • 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r which 
awarded c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y i n 
c o n n e c t i o n w i t h h i s October 17, 1980 f o o t i n j u r y . P r e v i o u s 
D e t e r m i n a t i o n O r d e r s awarded c l a i m a n t s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y compensation t o t a l l i n g 54° f o r 40% l o s s of the l e f t 
f o o t . The i s s u e i s whether c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d . The more narrow i s s u e i s whether c l a i m a n t , who we f i n d 
i s not permanently and t o t a l l y d i s a b l e d based upon m e d i c a l f a c t o r s 
a l o n e , i s r e q u i r e d to make r e a s o n a b l e e f f o r t s to o b t a i n g a i n f u l 
and s u i t a b l e employment; and, assuming he i s , whether he has 
s a t i s f i e d t h i s r e q u i r e m e n t . ORS 656.206(3). 

C l a i m a n t s u s t a i n e d a s e v e r e c r u s h i n g , d e g l o v i n g i n j u r y t o h i s 
l e f t f o o t . T h i s e v e n t u a l l y r e s u l t e d i n the amputation of a l l f i v e 
t o e s . I n a d d i t i o n , i n o r d e r to e f f e c t u a t e complete h e a l i n g of t h e 
amputation s i t e , i t was n e c e s s a r y f o r Dr. Andrews, c l a i m a n t ' s 
p r e s e n t a t t e n d i n g p h y s i c i a n , to perform a r e v i s i o n of the 
amputation stump w i t h o s t e o t o m i e s of the f i r s t and second 
m e t a t a r s a l heads of c l a i m a n t ' s l e f t f o o t . 

As a r e s u l t of h i s i n j u r y and the s e r i e s of s u r g i c a l 
p r o c e d u r e s which f o l l o w e d , c l a i m a n t i s r e l e g a t e d to p e r f o r m i n g 
work of a s e d e n t a r y n a t u r e . Dr. Andrews i n d i c a t e d t h a t the i d e a l 
p o s i t i o n f o r c l a i m a n t i s s i t t i n g w i t h h i s l e g r a i s e d . C l a i m a n t ' s 
f o o t does not t o l e r a t e any s i g n i f i c a n t degree of w e i g h t , i n c l u d i n g 
the weight of h i s own body. The impairment of c l a i m a n t ' s f o o t i s 
s e v e r e . 

Although c l a i m a n t ' s p h y s i c a l impairment i s s e v e r e , he i s not 
c o m p l e t e l y i n c a p a c i t a t e d as a r e s u l t of h i s f o o t i n j u r y . 
C l a i m a n t ' s a b i l i t y to ambulate i s s u b s t a n t i a l l y l i m i t e d ; however, 
he i s s t i l l a b l e to do s o . Although he i s unable t o s t a n d f o r any 
s i g n i f i c a n t l e n g t h of time, he i s a b l e to a l t e r n a t e s i t t i n g and 
s t a n d i n g as needed. I n a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t he was 
a b l e t o s i t c o m f o r t a b l y w i t h h i s l e f t l e g extended outward, 
t h e r e b y a v o i d i n g any p r e s s u r e on h i s f o o t . 

C o n s i d e r i n g c l a i m a n t ' s s e v e r e f o o t impairment t o g e t h e r w i t h 
r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , we c o n c l u d e t h a t he i s 
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permanently and t o t a l l y d i s a b l e d . Claimant was 52 years o l d a t 
the t i m e o f h e a r i n g . He completed n i n e years o f f o r m a l e d u c a t i o n ; 
however, he i s f u n c t i o n a l l y i l l i t e r a t e . Dr. R o l l i n s , who 
e v a l u a t e d c l a i m a n t ' s v o c a t i o n a l c a p a b i l i t i e s and p o t e n t i a l , 
determined t h a t c l a i m a n t performed a t a second grade e q u i v a l e n t i n 
s p e l l i n g , a 2.7 grade e q u i v a l e n t i n r e a d i n g , and a k i n d e r g a r t e n 
e q u i v a l e n t i n math. Claimant's f u l l s c a l e IQ i s 79, which i s 
c o n s i d e r e d d u l l normal t o b o r d e r l i n e r e t a r d e d . A l l o f c l a i m a n t ' s 
work e x p e r i e n c e has been i n heavy l a b o r . A f t e r l e a v i n g h i g h 
s c h o o l , he worked i n the woods as a f a l l e r and choker s e t t e r . 
T h e r e a f t e r he worked as a junk y a r d l a b o r e r , c u t t i n g up c a r s and 
d e l i v e r i n g p a r t s . He a l s o worked as a highway worker d i g g i n g 
d i t c h e s and f l a g g i n g c a r s . He became employed w i t h t h i s employer 
i n 1973, where he performed r a i l r o a d c o n s t r u c t i o n work. Claimant 
was w o r k i n g as a gandy dancer when he s u s t a i n e d t h i s i n j u r y . 

Claimant i s i n c a p a b l e of p e r f o r m i n g any o f h i s p r e - i n j u r y 
j o b s as a r e s u l t o f the p h y s i c a l l i m i t a t i o n s imposed by h i s f o o t 
i n j u r y . He possesses n e i t h e r t he t r a i n i n g nor s k i l l s t o enable 
him t o o b t a i n and h o l d r e g u l a r , g a i n f u l employment i n an 
o c c u p a t i o n s u i t a b l e t o h i s p h y s i c a l l i m i t a t i o n s . A l t h o u g h Mr. 
K u r t z o , an i n d u s t r i a l t h e r a p i s t a t the Ca l l a h a n Center, i n d i c a t e d 
t h a t c l a i m a n t c o u l d f u n c t i o n a l l y p e r f o r m bench work a t a 
c o m p e t i t i v e pace, Dr. R o l l i n s ' c o n c l u s i o n s are d i r e c t l y t o t h e 
c o n t r a r y . Dr. R o l l i n s concluded t h a t c l a i m a n t d i d not possess t h e 
f i n e motor s k i l l s r e q u i r e d t o p e r f o r m any k i n d o f bench work a t a 
c o m p e t i t i v e pace. He d i d i n d i c a t e , however, t h a t c l a i m a n t c o u l d 
p r o b a b l y work i n a s h e l t e r e d workshop or c o t t a g e i n d u s t r y t y p e o f 
s e t t i n g . A c c o r d i n g t o Dr. R o l l i n s , c l a i m a n t ' s p o t e n t i a l f o r 
r e t r a i n i n g i s v i r t u a l l y n o n e x i s t e n t i n view of h i s apparent 
i n a b i l i t y t o a c q u i r e new s k i l l s . I n h i s o p i n i o n , a t t e m p t e d 
r e t r a i n i n g or v o c a t i o n a l r e h a b i l i t a t i o n would be f u t i l e . 

As the Referee n o t e d , t h e r e s p e c t i v e c o n c l u s i o n s drawn by Mr. 
Kur t z o and Dr. R o l l i n s are d i a m e t r i c a l l y opposed. We f i n d Dr. 
R o l l i n s ' c o n c l u s i o n s , which are f u l l y e x p l a i n e d i n h i s cogent 
t e s t i m o n y , more p e r s u a s i v e than the impressions s t a t e d i n Mr. 
Kurtzo's v o c a t i o n a l assessment. I n a d d i t i o n , t h e r e i s a 
d i s c r e p a n c y between c l a i m a n t ' s m e d i c a l l y v e r i f i e d a b i l i t y t o 
p e r f o r m work o f o n l y a sedentary n a t u r e and Mr. Ku r t z o ' s 
c o n c l u s i o n t h a t c l a i m a n t ' s s u s t a i n a b l e weight range i s i n t h e 
medium c a t e g o r y and o c c a s i o n a l l y heavy. This c o n c l u s i o n i s 
i n c o n s i s t e n t w i t h Dr. Andrews' r e p o r t s and t e s t i m o n y , as w e l l as 
c l a i m a n t ' s t e s t i m o n y . This d i s c r e p a n c y c r e a t e s some doubt about 
the r e l i a b i l i t y o f Mr. Kurtzo's remaining c o n c l u s i o n s . 

The i n s u r e r contends t h a t because c l a i m a n t i s not t o t a l l y 
i n c a p a c i t a t e d from p e r f o r m i n g r e g u l a r , g a i n f u l employment based 
upon medical c o n s i d e r a t i o n s a l o n e , he i s r e q u i r e d by ORS 
656.206(3) t o make reasonable e f f o r t s t o o b t a i n employment, and 
t h a t he has f a i l e d t o s a t i s f y h i s burden of p r o o f i n t h i s r e g a r d . 
The i n s u r e r argues t h a t a worker i s o n l y excused from t h e 
seek-work re q u i r e m e n t of ORS 656.206(3) when t o t a l d i s a b i l i t y 
a r i s e s e n t i r e l y from p h y s i c a l i n c a p a c i t y . The i n s u r e r r e l i e s upon 
Laymon v. SAIF, 65 Or App 146 (1983) and A l l i s o n v. SAIF, 65 Or 
App 134 (1983) i n su p p o r t of t h i s c o n t e n t i o n . 

There i s language i n these cases t o support t h e i n s u r e r ' s 
argument, p a r t i c u l a r l y i n A l l i s o n , i n which the c o u r t s t a t e d : 
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"There are two types of permanent t o t a l 
d i s a b i l i t y : one a r i s i n g e n t i r e l y from 
medical or p h y s i c a l i n c a p a c i t y , and t h e 
o t h e r a r i s i n g from c o n d i t i o n s o f l e s s than 
t o t a l m edical or p h y s i c a l i n c a p a c i t y p l u s 
a d d i t i o n a l c o n d i t i o n s such as age, 
e d u c a t i o n a p t i t u d e , a d a p t a b i l i t y t o 
n o n p h y s i c a l l a b o r , and mental and e m o t i o n a l 
c o n d i t i o n , which t o g e t h e r r e s u l t i n 
permanent t o t a l d i s a b i l i t y . Wilson v. 
Weyerhaeuser, 30 Or App 403 (1977). Unless 
a c l a i m a n t shows t h a t he comes w i t h i n t h e 
f i r s t t y p e o f t o t a l d i s a b i l i t y , making i t 
f u t i l e t o a t t e m p t t o f i n d work, he must 
make reasonable e f f o r t s t o o b t a i n 
employment b e f o r e an award of permanent 
t o t a l d i s a b i l i t y w i l l be g r a n t e d . ORS 
656.206(3); see Home I n s . Co. v. H a l l , [60 
Or App 750 ( 1 9 8 2 ) ] ; Butcher v. SAIF, [45 Or 
App 313 ( 1 9 8 0 ) ] . " 65 Or App a t 136-37. 

S i m i l a r l y , i n Laymon, the c l a i m a n t conceded t h a t she was not 
permanently and t o t a l l y d i s a b l e d as a r e s u l t o f medical f a c t o r s 
a l o n e . The c o u r t s t a t e d : 

"She i s t h e r e f o r e r e q u i r e d t o show a 
reasonable e f f o r t t o o b t a i n employment 
b e f o r e she i s q u a l i f i e d f o r permanent t o t a l 
d i s a b i l i t y , ORS 656.206(3), unless she can 
show t h a t she i s c o m p l e t e l y i n c a p a c i t a t e d 
and t h a t i t would be f u t i l e f o r her t o 
at t e m p t t o become employed. See M o r r i s v. 
Denny's, [50 Or App 533 ( 1 9 8 1 ) ] ; Butcher - _ 
v. SAIF, [sup r a ] . " 65 Or App a t lTB~. 

I n b oth cases the c o u r t concluded t h a t the c l a i m a n t had not made 
reasonable e f f o r t s t o o b t a i n s u i t a b l e employment. 

I n Butcher v. SAIF, supra, t he c o u r t h e l d t h a t , "[W]here a 
c l a i m a n t i s c o m p l e t e l y i n c a p a c i t a t e d a showing t h a t he i s not 
employable i s not r e q u i r e d . " 45 Or App a t 317. The c o u r t 
concluded: 

"Here the statements of a l l t he d o c t o r s , 
taken t o g e t h e r w i t h the o t h e r f a c t o r s o f 
age, e d u c a t i o n , work experience and mental 
c a p a c i t y i n d i c a t e i t would be f u t i l e f o r 
c l a i m a n t t o a t t e m p t t o become employed. We. 
do not b e l i e v e t h a t the l e g i s l a t u r e 
i n t e n d e d t h a t every i n j u r e d worker, 
r e g a r d l e s s o f c a p a c i t y t o do so, must 
demonstrate an e f f o r t t o become employed 
even where i t i s c l e a r t h a t such an e f f o r t 
would be i n v a i n . " 45 Or App a t 318. 

I n Dock A. P e r k i n s , 31 Van Natta 180 (198 1 ) , we a r t i c u l a t e d 
our u n d e r s t a n d i n g o f the Butcher e x c e p t i o n t o the seek-work 
re q u i r e m e n t o f ORS 656.206(3), c o n c l u d i n g t h a t s o c i a l / v o c a t i o n a l 
f a c t o r s are p r o p e r l y p a r t of the Butcher c a l c u l u s . 
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I n M o r r i s v. Denny's, 50 Or App 533 ( 1 9 8 1 ) , a Referee and t h e 
Board d e c l i n e d t o award c l a i m a n t permanent t o t a l d i s a b i l i t y 
because she had f a i l e d t o look f o r work f o r two y e a r s , and she had 
not sought v o c a t i o n a l r e h a b i l i t a t i o n . A f t e r r e v i e w i n g t h e 
evidence c o n c e r n i n g c l a i m a n t ' s p h y s i c a l i n c a p a c i t y , t he c o u r t 
d i s c u s s e d c l a i m a n t ' s work h i s t o r y , her e d u c a t i o n and her 
p o s t - i n j u r y e m o t i o n a l c o n d i t i o n . The c o u r t concluded: 

" I n view of c l a i m a n t ' s guarded p r o g n o s i s 
f o r r e t u r n t o work [which took i n t o 
c o n s i d e r a t i o n v a r i o u s f a c t o r s , i n c l u d i n g 
c l a i m a n t ' s age, her apparent age which was 
much o l d e r than her c h r o n o l o g i c age, and 
her " g e n e r a l l y d e f e a t e d a t t i t u d e " ] and t h e 
p s y c h i a t r i s t ' s c o n c l u s i o n t h a t she i s not a 
ca n d i d a t e f o r v o c a t i o n a l r e h a b i l i t a t i o n , 
her f a i l u r e t o seek employment or 
v o c a t i o n a l r e h a b i l i t a t i o n does not m i l i t a t e 
a g a i n s t her c l a i m , where i t would be f u t i l e 
f o r c l a i m a n t t o a t t e m p t t o be employed. 
Butcher v. SAIF, [ s u p r a ] . " 50 Or App a t - -
538. 

I n Home I n s . Co. v. H a l l , 60 Or App 750 (1 9 8 2 ) , a Referee and 
the Board found c l a i m a n t permanently and t o t a l l y d i s a b l e d . The 
c o u r t r e v e r s e d . The c o u r t found t h a t t h e p e r s u a s i v e m e d i c a l 
evidence by i t s e l f d i d not e s t a b l i s h t h a t c l a i m a n t was permanently 
and t o t a l l y d i s a b l e d . Claimant contended t h a t she was e n t i t l e d t o 
an award f o r permanent d i s a b i l i t y based upon her p h y s i c a l 
c o n d i t i o n p l u s non-medical f a c t o r s . The c o u r t made a f a c t u a l 
f i n d i n g t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t she was w i l l i n g 
t o seek r e g u l a r , g a i n f u l employment, and t h a t she had not made 
reasonable e f f o r t s t o do so. 60 Or App a t 753. I n a d d i t i o n , t h e 
c o u r t found t h a t c l a i m a n t was not i n t h a t " c l a s s o f persons o f 
whom i t may be s a i d t h a t e f f o r t s t o o b t a i n employment would 
o b v i o u s l y be f u t i l e , " c i t i n g M o r r i s v. Denny's, supra, and Butcher 
v. SAIF, supra. 60 Or App a t 754. 

I n cases decided s i n c e Butcher, M o r r i s and P e r k i n s , and 
b e f o r e Laymon and A l l i s o n , t h e c o u r t has taken s o c i a l / v o c a t i o n a l 
f a c t o r s , i n a d d i t i o n t o evidence o f p h y s i c a l i n c a p a c i t y , i n t o 
c o n s i d e r a t i o n i n h o l d i n g t h a t a c l a i m a n t i s excused from t h e 
requ i r e m e n t s of ORS 656.206(3). I n some cases, t he c o u r t has h e l d 
t h a t minimal e f f o r t s on the c l a i m a n t ' s p a r t were s u f f i c i e n t t o 
s a t i s f y t h e s t a t u t o r y r e q u i r e m e n t . I n Looper v. SAIF, 56 Or App 
437 ( 1 9 8 2 ) , t he Board concluded t he c l a i m a n t was not t o t a l l y 
i n c a p a c i t a t e d based on medical or p h y s i c a l c o n s i d e r a t i o n s a l o n e , 
and t h a t c l a i m a n t had f a i l e d t o s a t i s f y h i s burden under ORS 
656.206(3). A v o c a t i o n a l e x p e r t t e s t i f i e d t h a t c l a i m a n t was 
capable of p e r f o r m i n g c e r t a i n j o b s , and c l a i m a n t t e s t i f i e d t h a t he 
had made no a t t e m p t t o o b t a i n employment. Claimant a l s o 
t e s t i f i e d , however, t h a t he had been i n t o o much p a i n t o seek 
work. The c o u r t concluded: 

" I n our view, i t would be u n r e a l i s t i c t o 
say t h a t t h i s man (63 years o l d a t t h e ti m e 
of the h e a r i n g ) w i t h a 10th grade e d u c a t i o n 
has a reasonable e x p e c t a t i o n of being a b l e 
t o s e l l h i s s e r v i c e s t o an employer. . . . 
Under the ci r c u m s t a n c e s , i t would have been 
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f u t i l e f o r c l a i m a n t t o have a t t e m p t e d t o 
f i n d employment. * * * * " 56 Or App a t 
440-42 ( c i t a t i o n s o m i t t e d ) . 

The c o u r t awarded c l a i m a n t compensation f o r permanent t o t a l 
d i s a b i l i t y . 

I n Petersen y. SAIF, 52 Or App 731 (198 1 ) , c l a i m a n t was 
s i x t y - o n e years o l d when he s u s t a i n e d a low back i n j u r y w h i l e 
d r i v i n g a t r u c k . Surgery ensued, as a r e s u l t o f which c l a i m a n t 
was l i m i t e d e s s e n t i a l l y t o l i g h t work. Claimant was awar-ded 
s o c i a l s e c u r i t y d i s a b i l i t y , and h i s f i l e w i t h t h e F i e l d S e r v i c e s 
D i v i s i o n was c l o s e d . Claimant had not requested t h a t t h e F i e l d 
S e r v i c e s worker cease l o o k i n g f o r employment p r o s p e c t s ; nor d i d 
c l a i m a n t request t h a t t h e ma t t e r be pursued f u r t h e r . A v o c a t i o n a l 
e x p e r t t e s t i f i e d t h a t a worker w i t h c l a i m a n t ' s a p t i t u d e s and 
r e s t r i c t i o n s was " e x c e e d i n g l y l i m i t e d " i n employment 
o p p o r t u n i t i e s Other than a s i n g l e v i s i t t o a v o c a t i o n a l 
c o u n s e l o r f o r the Employment D i v i s i o n , c l a i m a n t had made no 
e f f o r t s t o seek employment. F i e l d S e r v i c e s had e v a l u a t e d c l a i m a n t 
and concluded t h a t he would not be able t o work, and t h a t i t was 
not m e d i c a l l y f e a s i b l e t o "place him." The Board concluded t h a t 
c l a i m a n t was not permanently and t o t a l l y d i s a b l e d based upon the 
medi c a l evidence a l o n e . The c o u r t s t a t e d and h e l d : 

"Although t h a t may be t r u e . . . c l a i m a n t , 
from a r e a l i s t i c s t a n d p o i n t , i s t o t a l l y 
f o r e c l o s e d from the l a b o r market, when one 
c o n s i d e r s h i s age, e d u c a t i o n , work h i s t o r y 
and p h y s i c a l r e s t r i c t i o n s . * * * I t would 
be ' f u t i l e f o r c l a i m a n t t o at t e m p t t o be 
employed.' * * * 

"ORS 656.206(3) r e q u i r e s 'reasonable 
e f f o r t s ' t o seek employment. Given the 
e x p e r t o p i n i o n , which i s un d i s p u t e d by 
SAIF, t h a t someone w i t h c l a i m a n t ' s 
a p t i t u d e s , e d u c a t i o n and p h y s i c a l 
r e s t r i c t i o n s was ext r e m e l y u n l i k e l y t o f i n d 
employment on h i s own, and the f a c t t h a t 
c l a i m a n t was r e j e c t e d f o r j o b r e t r a i n i n g by 
the Workers' Compensation Department, we 
f i n d t h a t h i s l a c k of e f f o r t t o do more was 
not unreasonable under the ci r c u m s t a n c e s . " 
52 Or App a t 734-35 ( c i t a t i o n s o m i t t e d ) . 

I n cases decided s i n c e Laymon and A l l i s o n , the c o u r t has 
found workers permanently and t o t a l l y d i s a b l e d as a r e s u l t o f 
med i c a l f a c t o r s a l o n e , and those workers have been excused from 
the r e q u i r e m e n t s of ORS 656.206(3). Edge v. Jeld-Wen, I n c . , 70 Or 
App 214, 218 (1984) ("The preponderance of the evidence 
e s t a b l i s h e s t h a t c l a i m a n t i s c o m p l e t e l y i n c a p a c i t a t e d from 
employment by h i s p h y s i c a l c o n d i t i o n s a l o n e . A c c o r d i n g l y , 
c l a i m a n t i s not r e q u i r e d t o conduct a f u t i l e search f o r 
employment."); Ferguson v. I n d u s t r i a l Indemnity Co., 70 Or App 46 
(1984) (The c o m b i n a t i o n o f c l a i m a n t ' s severe p s y c h i a t r i c problems, 
combined w i t h h i s p h y s i c a l d i s a b i l i t y , made i t i m p o s s i b l e f o r him 
t o seek or o b t a i n g a i n f u l employment.); G u l i c k v. Champion 
I n t e r n a t i o n a l , 66 Or App 186 (1983) (Claimant's p h y s i c a l c o n d i t i o n 
a l one made i t f u t i l e f o r him t o attempt t o f i n d work.)-. -Also, see 

-535-



Munger v. SAIF, 63 Or App 234, 238 (1983) (d e c i d e d b e f o r e Laymon 
and A l l i s o n , ) i n which t h e c o u r t found i t would have been f u t i l e 
f o r c l a i m a n t t o a t t e m p t t o f i n d employment, even w i t h t h e best 
m o t i v a t i o n , i n l i g h t o f h i s p h y s i c a l and mental c o n d i t i o n s . 

Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699 (1 9 8 4 ) , suggests 
t h a t , i n the c o u r t ' s o p i n i o n , even a worker who i s not t o t a l l y 
d i s a b l e d based upon medical f a c t o r s alone may be excused from t h e 
seek-work r e q u i r e m e n t : 

" I n t h i s case, i n which t he c l a i m a n t does 
not e x h i b i t t o t a l p h y s i c a l i n c a p a c i t y , we 
are i n v o l v e d w i t h t he s o - c a l l e d ' o d d - l o t ' 
d o c t r i n e , under which a d i s a b l e d person may 
remain capable o f p e r f o r m i n g work of some 
k i n d but s t i l l be permanently d i s a b l e d due 
t o a c o m b i n a t i o n o f medical and nonmedical 
d i s a b i l i t i e s which e f f e c t i v e l y f o r e c l o s e 
him from g a i n f u l employment. Such 
nonmedical c o n s i d e r a t i o n s i n c l u d e age, 
e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l 
l a b o r , mental c a p a c i t y and e m o t i o n a l 
c o n d i t i o n , as w e l l as the c o n d i t i o n s o f the 
l a b o r market. * * * Because such an 
i n j u r e d worker has some c a p a c i t y f o r 
employment, he i s s t a t u t o r i l y r e q u i r e d t o 
make reasonable e f f o r t s t o f i n d work, 
a l t h o u g h he need not engage i n j o b - s e e k i n g 
a c t i v i t i e s t h a t , i n a l l p r a c t i c a l i t y , would 
be f u t i l e . " 70 Or App a t 701 (emphasis 
s u p p l i e d ) . 

Based upon our review of the Laymon and A l l i s o n d e c i s i o n s , 
the cases c i t e d t h e r e i n , and the r e c e n t d e c i s i o n s of the Court o f 
Appeals, we conclude t h a t the i n s u r e r i s mistaken i n i t s a s s e r t i o n 
t h a t a c l a i m a n t who i s not permanently and t o t a l l y d i s a b l e d on t h e 
b a s i s o f medical f a c t o r s alone i s r e q u i r e d , as a m a t t e r o f law, t o 
s a t i s f y t h e seek-work requirement of ORS 656.206(3). We b e l i e v e 
t h a t t h e scope of the f u t i l i t y e x c e p t i o n t o the seek-work 
requirement must n e c e s s a r i l y be d e f i n e d on a case-by-case b a s i s . 
As we p r e v i o u i s l y h e l d i n Dock A. P e r k i n s , supra, a c l a i m a n t may 
be so " i n c a p a c i t a t e d , " i n terms of the c l a i m a n t ' s a b i l i t y t o s e l l 
h i s or her s e r v i c e s i n a c o m p e t i t i v e l a b o r market, as a r e s u l t o f 
medical f a c t o r s and s o c i a l / v o c a t i o n a l f a c t o r s , as t o be excused 
f r o ; i i the seek-work re q u i r e m e n t . 

Even i f a c l a i m a n t i s not c o m p l e t e l y excused from t h e 
s t a t u t o r y r e q u i r e m e n t , i t i s n e v e r t h e l e s s p o s s i b l e , g i v e n t h e 
evidence o f t h e c l a i m a n t ' s medical c o n d i t i o n and r e l e v a n t 
s o c i a l / v o c a t i o n a l f a c t o r s , t h a t v e r y minimal e f f o r t s t o seek and 
o b t a i n employment s a t i s f y t h e s t a t u t o r y r e q u i r e m e n t . P o u r n e l l e v. 
SAIF, 70 Or App 56 (198 4 ) ; Petersen v. SAIF, 52 Or App 731 ( 1 9 8 1 ) ; 
see a l s o L i v e s a y v. SAIF, 55 Or App 390 (198 1 ) . I n each case, t h e 
i n q u i r y i s what c o n s t i t u t e s "reasonable e f f o r t s " t o o b t a i n 
s u i t a b l e employment, c o n s i d e r i n g t he evidence o f c l a i m a n t ' s 
d i s a b i l i t y . 

I n t h i s case, we f i n d t h a t c l a i m a n t i s not so s e v e r e l y 
d i s a b l e d , as a r e s u l t o f h i s medical c o n d i t i o n and p e r t i n e n t 
s o c i a l / v o c a t i o n a l f a c t o r s , t o j u s t i f y t h e c o n c l u s i o n t h a t he i s 
c o m p l e t e l y excused from t he s t a t u t o r y seek-work r e q u i r e m e n t . We 
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do f i n d , however, t h a t c l a i m a n t has e x h i b i t e d m o t i v a t i o n t o r e t u r n 
t o t h e l a b o r f o r c e s i n c e h i s i n d u s t r i a l i n j u r y , and t h a t t h e 
e f f o r t s he has made t o do so have been t h w a r t e d by h i s med i c a l 
c o n d i t i o n . 

Before c l a i m a n t ' s c o n d i t i o n became s t a t i o n a r y , he was 
r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e t h r o u g h t he V o c a t i o n a l 
R e h a b i l i t a t i o n D i v i s i o n . A r e h a b i l i t a t i o n p l a n was f o r m u l a t e d 
w i t h an eye toward a c h i e v i n g a v o c a t i o n a l o b j e c t i v e o f maintenance 
worker. Claimant began an e v a l u a t i o n a t a m o t e l ; however, a f t e r 
s e v e r a l days on t h e j o b , h i s f o o t became i n f e c t e d . Because 
a d d i t i o n a l f o o t s u r g e r y was c o n s i d e r e d necessary, t h e v o c a t i o n a l 
p l a n was pl a c e d i n i n t e r r u p t e d s t a t u s . A f t e r t h i s f i f t h s u r g i c a l 
p r o c e d u r e , i n a s e r i e s o f s i x , was performed i n October o f 1982, 
c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r remained i n c o n t a c t w i t h c l a i m a n t . 
However, l i t t l e e f f o r t was made i n terms o f p r o v i d i n g v o c a t i o n a l 
c o u n s e l i n g , i n view o f c l a i m a n t ' s c o n t i n u i n g medical problem. 

Dr. Andrews performed t h e f i n a l s u r g i c a l procedure i n 
September of 1983. The f o l l o w i n g month c l a i m a n t ' s v o c a t i o n a l 
r e h a b i l i t a t i o n f i l e w i t h t he V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n 
was c l o s e d , a p p a r e n t l y as the r e s u l t o f the F i e l d S e r v i c e s 
D i v i s i o n ' s d e t e r m i n a t i o n t h a t i t would be a p p r o p r i a t e t o a t t e m p t 
d i r e c t employment placement r a t h e r than v o c a t i o n a l r e t r a i n i n g . 
The c l o s u r e statement issued by the V o c a t i o n a l R e h a b i l i t a t i o n 
D i v i s i o n , dated October 10, 1983, s t a t e s t h a t , "This c l i e n t has 
not been employed, nor i s i t a n t i c i p a t e d t h a t he w i l l be employed 
i n t h e near f u t u r e . " 

There i s no documentation i n the r e c o r d t o r e f l e c t t h e 
e f f o r t s o f the F i e l d S e r v i c e s D i v i s i o n p r o v i d e r i n l o c a t i n g 
s u i t a b l e employment f o r c l a i m a n t . Claimant t e s t i f i e d , however, 
t h a t e f f o r t s were being made by "the S t a t e " i n t h i s r e g a r d , and 
t h a t no employment had been o b t a i n e d as of t h e time o f h e a r i n g . 
I n a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t he had not d i r e c t l y a p p l i e d 
f o r work t h r o u g h the Employment D i v i s i o n , a l t h o u g h he had 
d e l i v e r e d h i s resume t o two or t h r e e s m a l l motor r e p a i r 
businesses. Of course, c l a i m a n t was not ab l e t o perus-e t h e 
c l a s s i f i e d s e c t i o n o f the newspaper s i n c e he i s unable t o read. 

C o n s i d e r i n g t he severe impairment o f c l a i m a n t ' s f o o t , t h e 
f a c t t h a t he i s a f i f t y - t w o year o l d , f u n c t i o n a l l y i l l i t e r a t e man 
who has spent h i s e n t i r e w o r k i n g l i f e as a l a b o r e r , and Dr. 
R o l l i n s ' p e r s u a s i v e t e s t i m o n y c o n c e r n i n g c l a i m a n t ' s l i m i t e d 
l e a r n i n g and f u n c t i o n a l a b i l i t i e s , we f i n d and h o l d t h a t 
c l a i m a n t ' s f a i l u r e t o make g r e a t e r a t t e m p t s t o o b t a i n s u i t a b l e 
employment was not unreasonable. See Petersen v. SAIF, 52 Or App 
731 ( 1 9 8 1 ) ; c f . P o u r n e l l e v. SAIF, 70 Or App 56 (1984). Claimant 
has s a t i s f i e d t h e requ i r e m e n t s o f ORS 656.206(3), and he has 
e s t a b l i s h e d t h a t he i s permanently and t o t a l l y d i s a b l e d . 

ORDER 

The Referee's order dated June 27, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $950 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e i n s u r e r . 
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C E L I A GARCIA, C l a i m a n t 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y 
Cummins, e t a ! . , D e f e n s e A t t o r n e y s 

WCB 84-00892 
May 9, 1985 
O r d e r D e n y i n g Motion t o D i s m i 

C l a i m a n t has moved the Board f o r an o r d e r d i s m i s s i n g t h e 
employer's r e q u e s t f o r r e v i e w of R e f e r e e Daron's o r d e r d a t e d 
March 7, 1985 on the ground t h a t the r e q u e s t was not t i m e l y f i l e d . 

As s t a t e d , t h e R e f e r e e ' s o r d e r was i s s u e d March 7, 1985. The 
t h i r t y days s p e c i f i e d by ORS 656.289(3) began to run the n e x t day, 
March 8, 1985. The t h i r t i e t h day was A p r i l 7, 1985, a Sunday. 
The r e q u e s t f o r r e v i e w was m a i l e d to the Board and a l l r e l e v a n t 
p a r t i e s on A p r i l 8, 1985. The r e q u e s t was t i m e l y . OAR 438-05-040 
( 4 ) ( c ) ; OAR 4 3 8 - 1 1 - 0 0 5 ( 2 ) . The motion to d i s m i s s i s d e n i e d . 

I T I S SO ORDERED. 

JOHN A. BLAND, C l a i m a n t WCB 83-07275 
Hayner, e t a l . , C l a i m a n t ' s A t t o r n e y s May 15, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e B a k e r ' s o r d e r which found c l a i m a n t p e r m a n e n t l y and t o t a l l y 
d i s a b l e d , whereas a J u l y 7, 1983 D e t e r m i n a t i o n Order had awarded 
him 30% (96°) uns c h e d u l e d permanent d i s a b i l i t y f o r a low back 
i n j u r y . On r e v i e w , S A I F c o n t e n d s c l a i m a n t f a i l e d t o p r o v e t h a t he 
i s w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t he h a s made 
r e a s o n a b l e e f f o r t s to o b t a i n such employment. 

F o l l o w i n g our de novo r e v i e w of the r e c o r d , we a g r e e w i t h t h e 
R e f e r e e t h a t c l a i m a n t h a s met h i s burden of p r o v i n g permanent 
t o t a l d i s a b i l i t y a s r e q u i r e d by ORS 6 5 6 . 2 0 6 ( 3 ) . 

C l a i m a n t h a s e n c l o s e d an a f f i d a v i t from h i s a t t o r n e y , 
r e q u e s t i n g t h a t h i s a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g be 
i n c r e a s e d from a t o t a l of $2200 t o $2604. The R e f e r e e awarded 
c l a i m a n t ' s a t t o r n e y $200 f o r p r e v a i l i n g on a p e n a l t y i s s u e and 25% 
of the a d d i t i o n a l compensation g r a n t e d by t h e R e f e r e e ' s o r d e r , not 
to e xceed $2000. We deny c l a i m a n t ' s r e q u e s t . Based on t h e 
e f f o r t s expended and the r e s u l t s o b t a i n e d , we f i n d t h a t t h e 
a t t o r n e y f e e awards were a p p r o p r i a t e . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) ; OAR 
438-47-025. 

The R e f e r e e ' s o r d e r d a t e d August 30, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the S A I F C o r p o r a t i o n . 

ORDER 
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JAKES A. McGOUGAN, C l a i m a n t WCB 84 - 0 0 6 3 9 , 84-00638 & 83-07673 
Noreen S a l t v e i t , C l a i m a n t ' s A t t o r n e y May 15, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
M oscato & B y e r l y , D e f e n s e A t t o r n e y s 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s 

C l a i m a n t h a s r e q u e s t e d r e c o n s i d e r a t i o n of t h e Board's Order 
on Review d a t e d A p r i l 23, 1985. 

The r e q u e s t i s g r a n t e d . C l a i m a n t ' s a t t o r n e y r e q u e s t s t h a t an 
a t t o r n e y f e e be awarded f o r s e r v i c e s on Board r e v i e w . The r e q u e s t 
s t a t e s i n p a r t : 

" C l a i m a n t ' s a t t o r n e y r e s p e c t f u l l y p o i n t s 
out t h a t t h i s was a c o m p l i c a t e d c a s e 
i n v o l v i n g t h r e e e m p l o y e r s / c a r r i e r s . I t was 
n e c e s s a r y f o r c l a i m a n t ' s a t t o r n e y t o w r i t e 
a b r i e f on t h i s complex c a s e because S A I F 
C o r p o r a t i o n r e f u s e d t o deny o n l y 
r e s p o n s i b i l i t y and, a s the Board i n i t s 
Order on Review c o r r e c t l y p o i n t s out, i t 
a l s o d e n i e d c o m p e n s a b i l i t y . T h e r e f o r e , 
S A I F i s r e s p o n s i b l e f o r an a t t o r n e y ' s f e e 
and i n view of the c o m p l e x i t i e s of the 
c a s e , c l a i m a n t u r g e s a s u b s t a n t i a l 
a t t o r n e y ' s f e e . " 

C l a i m a n t ' s b r i e f c o n t a i n s but one page and two l i n e s of 
argument. R e g a r d i n g r e s p o n s i b i l i t y , c l a i m a n t does not a d v o c a t e a 
p o s i t i o n a d v e r s e to any one p o t e n t i a l l y r e s p o n s i b l e i n s u r e r . 
C l a i m a n t a r g u e s i n the a l t e r n a t i v e t h a t e i t h e r E B I or S A I F i s 
r e s p o n s i b l e . C l a i m a n t a d d r e s s e s the c o m p e n s a b i l i t y i s s u e a s 
f o l l o w s : 

"Although S A I F d e n i e d c o m p e n s a b i l i t y a t t h e 
h e a r i n g i t does not seem to be a r g u i n g 
c o m p e n s a b i l i t y a t the p r e s e n t time but more 
t h a t of r e s p o n s i b i l i t y . " 

We f i n d t h a t c l a i m a n t ' s a t t o r n e y d i d not c o n t r i b u t e t o t h e 
r e v i e w p r o c e s s and, i n t h a t s e n s e , d i d not pe r f o r m m e a n i n g f u l 
s e r v i c e s . We d e c l i n e t o award a f e e f o r t h e s e s e r v i c e s . See K a r l 
J . W i l d , 37 Van N a t t a 491 ( 1 9 8 5 ) ; David R. Petshow, 36 Van N a t t a 
1323 ( 1 9 8 4 ) . 

On r e c o n s i d e r a t i o n , t h e Board a d h e r e s t o i t s former o r d e r . 

I T I S SO ORDERED. 

MAYNARD G. SCH0ENBECK, C l a i m a n t WCB 83-11239 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s May 15, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Seymour's 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s low back i n j u r y 
c l a i m . The i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t on June 10, 
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1971 i n the scope and c o u r s e of h i s employment. He f i l e d a r e p o r t 
about the v e h i c l e a c c i d e n t on the same day and r e p o r t e d t h a t he 
had no i n j u r y . He r e p o r t e d t o h i s s u p e r v i s o r t h a t h i s back was a 
l i t t l e s o r e and the s u p e r v i s o r encouraged him t o make an i n j u r y 
r e p o r t , but c l a i m a n t d e c l i n e d . C l a i m a n t had subsequent back 
i n j u r y c l a i m s i n 1978 and 1981 which were u n r e l a t e d t o t h i s 
i n c i d e n t . C l a i m a n t f i l e d h i s c l a i m f o r the 1971 a c c i d e n t on 
August 8, 1983. 

C l a i m a n t t e s t i f i e d t h a t he r e q u i r e d c h i r o p r a c t i c c a r e a f t e r 
the a c c i d e n t . C l a i m a n t ' s w i f e t e s t i f i e d t h a t c l a i m a n t had 
r e q u i r e d c h i r o p r a c t i c c a r e a f t e r the a c c i d e n t , but c o u l d not 
remember whether c l a i m a n t began c h i r o p r a c t i c t r e a t m e n t b e f o r e o r 
a f t e r t h e a c c i d e n t . The m e d i c a l r e c o r d s show t h a t c l a i m a n t had 
low back p a i n f o r which he o b t a i n e d c h i r o p r a c t i c t r e a t m e n t s b e f o r e 
November 21, 1970, and t h a t he had complained of f l a n k p a i n d u r i n g 
the 1960's. C l a i m a n t ' s work r e c o r d showed t h a t he took no time 
o f f f o r s i c k l e a v e between November 1970 and October 1971, and h i s 
v a c a t i o n l e a v e was t a k e n i n J u l y and August 1971. 

ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) d e f i n e s a compensable i n j u r y : 

"A 'compensable i n j u r y ' i s an a c c i d e n t a l 
i n j u r y . . . a r i s i n g out of and i n the c o u r s e 
of employment r e q u i r i n g m e d i c a l s e r v i c e s or 
r e s u l t i n g i n d i s a b i l i t y or d e a t h . " 

The e v i d e n c e i s c l e a r t h a t the i n j u r y d i d not r e s u l t i n 
d i s a b i l i t y c a u s i n g l o s s of work. Th e r e i s no e v i d e n c e t h a t t h e 
motor v e h i c l e a c c i d e n t r e s u l t e d i n a need f o r m e d i c a l s e r v i c e s 
o t h e r t h a n c l a i m a n t ' s a s s e r t i o n t h a t the a c c i d e n t c a u s e d h i s need 
f o r c h i r o p r a c t i c c a r e . C l a i m a n t named the c h i r o p r a c t o r t o whom he 
c l a i m s he went f o r t r e a t m e n t the week a f t e r t h e a c c i d e n t , b u t 
p r o v i d e d no s t a t e m e n t from him. C l a i m a n t d i d not r e v e a l t h a t he 
had o b t a i n e d c h i r o p r a c t i c t r e a t m e n t f o r h i s back c o n d i t i o n b e f o r e 
the 1971 a c c i d e n t and c l a i m a n t ' s w i f e c o u l d not remember when he 
began o b t a i n i n g c h i r o p r a c t i c t r e a t m e n t . On t h i s r e c o r d , we f i n d 
t h a t c l a i m a n t h a s not s u s t a i n e d h i s burden of showing t h a t he 
s u s t a i n e d a compensable i n j u r y a s a d i r e c t r e s u l t of t he motor 
v e h i c l e a c c i d e n t of June 10, 1971. Ronald A. R i c h a r d , 35 Van 
N a t t a 1635 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 11, 1984 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l of c o m p e n s a b i l i t y of the low back i n j u r y 
c l a i m f o r the a c c i d e n t of June 10, 1971 i s r e i n s t a t e d . 

FRED H. STERNBERG, C l a i m a n t WCB 83-05655 
P a r k s & R a t i i f f , C l a i m a n t ' s A t t o r n e y s May 15, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S i e f e r t ' s o r d e r w h i c h 
awarded c l a i m a n t 37.5° f o r 25% s c h e d u l e d d i s a b i l i t y f o r l o s s o f 
use of the r i g h t h i p i n a d d i t i o n t o the 37.5° f o r 25% s c h e d u l e d 
d i s a b i l i t y awarded by D e t e r m i n a t i o n Order and d e n i e d an award of 
permanent t o t a l d i s a b i l i t y . 

The R e f e r e e found t h a t c l a i m a n t was not p e r m a n e n t l y and 
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t o t a l l y d i s a b l e d due t o m e d i c a l f a c t o r s a l o n e and t h a t he had 
f a i l e d t o s a t i s f y t h e r e q u i r e m e n t s of ORS 656.206(3) b e c a u s e he 
o n l y sought work w i t h h i s employer a t the time of i n j u r y . S i n c e 
t h e R e f e r e e ' s d e c i s i o n , the C o u r t of A p p e a l s d e c i d e d P o u r n e l l e v. 
S A I F , 70 Or App 56 ( 1 9 8 4 ) , which found t h a t a c l a i m a n t c o u l d p r o v e 
permanent t o t a l d i s a b i l i t y even though h i s o n l y w o r k - s e e k i n g 
a c t i v i t y had been t o r e t u r n t o t h e same employer. 

I n P o u r n e l l e , the c l a i m a n t made r e p e a t e d e f f o r t s t o r e t u r n t o 
m o d i f i e d work a g a i n s t m e d i c a l a d v i c e t o r e t i r e . E a c h a t t e m p t t o 
r e t u r n t o work made h i s back c o n d i t i o n worse. I n t h i s c a s e , 
c l a i m a n t r e t u r n e d t o h i s employer a t the time of i n j u r y and 
a t t e m p t e d t o p e r f o r m the same k i n d s of heavy farm l a b o r t h a t he 
was p e r f o r m i n g b e f o r e h i s i n j u r y . H i s d o c t o r and h i s employer 
f e l t t h a t c l a i m a n t c o u l d no l o n g e r do t he heavy work. The d o c t o r 
recommended l i g h t work, but c l a i m a n t d e c l i n e d placement a s s i s t a n c e 
and made no e f f o r t to f i n d work w i t h i n h i s p h y s i c a l l i m i t a t i o n s . 
The employer h a s been c o o p e r a t i v e , a s was the employer i n 
P o u r n e l l e , but t h e r e i s no r e g u l a r work a v a i l a b l e w i t h i n 
c l a i m a n t ' s l i m i t a t i o n s w i t h t h i s employer. 

C l a i m a n t a r g u e s t h a t h i s age, e d u c a t i o n , and p r e e x i s t i n g 
d i s a b i l i t i e s p r e c l u d e h i s reemployment. However, he h a s r e f u s e d 
p l a c e m e n t a s s i s t a n c e and t h i s r e c o r d does not c o n v i n c e us t h a t i t 
would be f u t i l e f o r c l a i m a n t t o seek work. V7e f i n d t h a t c l a i m a n t 
has not pro v e n t h a t i t would be f u t i l e f o r him t o seek s u i t a b l e 
work and, t h e r e f o r e , he h a s not proven t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d ; 

The Board a f f i r m s and adopts the o r d e r of t he R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d August 10 and August 27, 1984 a r e 
a f f i r m e d . 

J U L I A F. AMELL, C l a i m a n t WCB 84-00254 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s May 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revie w 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r w h i c h : 
(1 ) found c l a i m a n t was not permanently t o t a l l y d i s a b l e d ; ( 2 ) 
awarded 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y i n a d d i t i o n t o t he 96° 
f o r 30% u n s c h e d u l e d d i s a b i l i t y which c l a i m a n t had p r e v i o u s l y been 
awarded by D e t e r m i n a t i o n Order and two s t i p u l a t i o n s ; ( 3 ) found 
c l a i m a n t had not pro v e n an a g g r a v a t i o n of h e r low back i n j u r y ; and 
(4) found the q u e s t i o n s s u r r o u n d i n g the payment of i n t e r i m 
c o m pensation had been r e n d e r e d moot by the agreement of the p a r t i e s 
a t h e a r i n g . The i s s u e s on r e v i e w a r e e x t e n t of d i s a b i l i t y i f t h e 
c l a i m r e m a i n s c l o s e d , whether c l a i m a n t has proven an a g g r a v a t i o n , 
and the amount of i n t e r i m compensation p l u s p e n a l t i e s and 
a t t o r n e y ' s f e e s . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h t h e f o l l o w i n g 
comment. The R e f e r e e found t h a t he was "unable t o c o n c l u d e t h a t 
c l a i m a n t ' s c o n d i t i o n had i n f a c t worsened to the p o i n t of m e r i t i n g 
a c l a i m r e o p e n i n g . " I f c l a i m a n t ' s c o n d i t i o n worsened, she i s 
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e n t i t l e d t o have h e r c l a i m reopened. T h e r e i s no r e q u i r e m e n t t h a t 
the w o r s e n i n g meet some minimum s t a n d a r d t o m e r i t r e o p e n i n g . 
C l a r k v. S A I F , 70 Or App 150 ( 1 9 8 4 ) ; Mosqueda v. ESCO C o r p o r a t i o n , 
54 Or App 736 ( 1 9 8 1 ) . A f t e r de novo r e v i e w of the r e c o r d , we f i n d 
t h a t c l a i m a n t h a s not c a r r i e d h e r burden of p r o o f t h a t t h e r e h a s 
been a w o r s e n i n g of h e r c o n d i t i o n s i n c e the l a s t arrangement o f 
c o m pensation and, t h e r e f o r e , i s not e n t i t l e d t o r e o p e n i n g of h e r 
c l a i m under ORS 656.273. M a a r e f i v. S A I F , 69 Or App 527 ( 1 9 8 4 ) ; 
H u t c h i n s o n v. L o u i s i a n a - P a c i f i c , 67 Or App 577 ( 1 9 8 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 31, 1984 i s a f f i r m e d . 

DEBORAH M. COOK, C l a i m a n t WCB 83-07636 & 83-0 3 6 0 8 
W. D a n i e l B a t e s , J r . , C l a i m a n t ' s A t t o r n e y May 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Marcus K. Ward, A t t o r n e y 

Reviewed by Board Members F e r r i s and L e w i s . 

On b e h a l f of W i l l a m e t t e P o u l t r y , t h e S A I F C o r p o r a t i o n 
r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r which: (1) u p h e l d S A I F ' s 
d e n i a l of c l a i m a n t ' s new i n j u r y c l a i m w h i l e employed a t Edgewood 
N u r s i n g C e n t e r and s e t a s i d e S A I F ' s d e n i a l of a g g r a v a t i o n of 
c a r p a l t u n n e l d i s e a s e a t t r i b u t e d t o employment a t W i l l a m e t t e 
P o u l t r y ; ( 2 ) awarded temporary t o t a l d i s a b i l i t y c o m p ensation from 
October 21 through October 23, 1981; ( 3 ) awarded a 25% p e n a l t y f o r 
u n r e a s o n a b l e d e l a y and r e s i s t a n c e to payment of temporary p a r t i a l 
d i s a b i l i t y awarded by D e t e r m i n a t i o n Order; and ( 4 ) awarded i n t e r i m 
compensation from May 20 through August 18, 1983, p l u s p e n a l t i e s 
and a t t o r n e y ' s f e e s . The i s s u e s on r e v i e w a r e r e s p o n s i b i l i t y , 
e n t i t l e m e n t t o compensation f o r the f i r s t t h r e e d ays of d i s a b i l i t y 
when the i n i t i a l p e r i o d of d i s a b i l i t y i s l e s s t h a n f o u r t e e n d a y s , 
e n t i t l e m e n t t o time l o s s compensation w h i l e a b l e t o work p e n d i n g 
d e n i a l , and p e n a l t i e s and a t t o r n e y ' s f e e s . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e e x c e p t 
t h a t p o r t i o n g r a n t i n g time l o s s compensation p l u s p e n a l t i e s and 
a t t o r n e y f e e s f o r the p e r i o d May 20 through August 18, 1983. 
C l a i m a n t was t a k e n o f f work by h e r d o c t o r due t o an a g g r a v a t i o n o f 
h e r c o n d e n s a b l e c o n d i t i o n on May 10 and she was r e l e a s e d t o r e t u r n 
t o work on May 19, 1983. Time l o s s compensation was p a i d f o r t h a t 
p e r i o d . C l a i m a n t h a s f a i l e d t o p r o v i d e any e v i d e n c e t h a t she was 
not a b l e t o work f u l l - t i m e w i t h o u t r e s t r i c t i o n s a f t e r t h a t p e r i o d 
p e nding d e n i a l , t h e r e f o r e , she i s not e n t i t l e d t o time l o s s 
c o m p ensation f o r the p e r i o d from May 20 through August 18, 1983. 
Bono v. S A I F , 298 Or 405 ( 1 9 8 4 ) . 

The R e f e r e e made a s i n g l e lump sum f e e award t o c l a i m a n t ' s 
a t t o r n e y f o r p r e v a i l i n g on a l l of the i s s u e s of d e n i a l and 
u n r e a s o n a b l e r e s i s t a n c e and d e l a y . We f i n d t h a t the amount of t h e 
a t t o r n e y ' s f e e t h a t s h o u l d have been a p p o r t i o n e d t o the i n t e r i m 
compensation c l a i m was $300 and, t h e r e f o r e , the a t t o r n e y ' s f e e 
award s h o u l d be r e d u c e d a c c o r d i n g l y . 

When c l a i m a n t p r e v a i l s on more tha n one c l a i m and c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an i n s u r e r or employer p a i d f e e , the 
R e f e r e e s h o u l d award a s e p a r a t e f e e f o r e a c h c l a i m so t h a t i s s u e s 
of r e a s o n a b l e n e s s of f e e s cart be r e a d i l y i d e n t i f i e d and 
c o m p a r i s o n s made and so t h a t i f t h e r e a r e changes i n a p p l i c a b l e 
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law, a s f o r example w i t h e n t i t l e m e n t t o compensation p e n d i n g 
d e n i a l , t h e amount of the a d j u s t m e n t t o the f e e award c a n be 
r e a d i l y made. Compare J a f e r M. F a r z a n a , 36 Van N a t t a 1630 (1984) 
( t h e Board was un a b l e t o d e t e r m i n e from the a t t o r n e y ' s f e e award 
i f the R e f e r e e made an award a s s o c i a t e d w i t h a p e n a l t y f o r f a i l u r e 
to pay i n t e r i m compensation and d e c l i n e d t o assume t h a t no award 
had been made) and Wayne L . Vance, 36 Van N a t t a 1254 (1904) ( t h e 
Board was u n a b l e t o d e t e r m i n e which p o r t i o n of a f e e award was 
a t t r i b u t a b l e t o the i n t e r i m compensation i s s u e and a s s i g n e d a 
v a l u e of $300) w i t h C h a r l e s M. Schwab, 36 Van N a t t a 333 (1984) 
( t h e R e f e r e e made s e p a r a t e a t t o r n e y ' s f e e awards f o r an i n t e r i m 
c o m p ensation c l a i m and an u n r e a s o n a b l e d e n i a l c l a i m ; t h e Board 
found the d e n i a l was r e a s o n a b l e and r e v e r s e d the a t t o r n e y ' s f e e 
award f o r t h a t i s s u e o n l y ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2, 1984 i s r e v e r s e d i n p a r t , 
m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n which awarded 
compensation and p e n a l t i e s f o r the p e r i o d from May 20 through 
August 18, 1983, i s r e v e r s e d . The a t t o r n e y ' s f e e award i s 
m o d i f i e d t o $1700 i n l i e u of the $2000 awarded by t he R e f e r e e . I n 
a l l o t h e r r e s p e c t s , the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $750 f o r s e r v i c e s on Board r e v i e w , t o be p a i d 
by t h e S A I F C o r p o r a t i o n . 

E L S I E H. MISIAK, C l a i m a n t WCB 83-05278 & 83-05916 
G i l l e y & Bus e y , C l a i m a n t ' s A t t o r n e y s May 16, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members L e w i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e p o r t i o n s 
of R e f e r e e S h e b l e y ' s o r d e r which: ( 1 ) s e t a s i d e t h a t p o r t i o n of 
i t s June 7, 1983 d e n i a l d e n y ing c o m p e n s a b i l i t y of c l a i m a n t ' s 
t h o r a c i c s t r a i n and c e r v i c a l problems; and ( 2 ) s e t a s i d e i t s d e n i a l 
of p a i n c e n t e r e v a l u a t i o n and t r e a t m e n t , h o l d i n g such m e d i c a l 
s e r v i c e s compensable under ORS 656.245. C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w of t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r which: ( 1 ) uph e l d 
t h a t p o r t i o n of the employer's d e n i a l denying c o m p e n s a b i l i t y of 
h e r c a r p a l t u n n e l syndrome; and ( 2 ) h e l d t h a t the c l a i m was not 
p r e m a t u r e l y c l o s e d . C l a i m a n t contends t h a t i f the c l a i m was 
p r o p e r l y c l o s e d , i t s h o u l d be reopened due t o an a l l e g e d 
a g g r a v a t i o n . The employer and c l a i m a n t both r e q u e s t r e v i e w of 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r which awarded c l a i m a n t 128° 
f o r 40% un s c h e d u l e d d i s a b i l i t y i n l i e u of a D e t e r m i n a t i o n Order 
award of 48° f o r 15% un s c h e d u l e d d i s a b i l i t y f o r h e r neck, mid back 
and low back. C l a i m a n t contends t h a t she i s permanently and 
t o t a l l y d i s a b l e d . C l a i m a n t a l s o r e q u e s t s t h a t we c l a r i f y t h a t 
p o r t i o n of the R e f e r e e ' s o r d e r s e t t i n g a s i d e the employer's d e n i a l 
of c o m p e n s a b i l i t y of c l a i m a n t ' s t h o r a c i c s t r a i n and c e r v i c a l 
p roblems and o r d e r t h e employer to pay compensation from t h e d a t e 
t h a t the c l a i m was opened or not l a t e r t h a n June 7, 1983. 

The employer's June 7, 1983 d e n i a l i n p a r t p r o v i d e d : 

" T h i s w i l l acknowledge r e c e i p t and 
a c c e p t a n c e of your J u l y 8, 1982, i n j u r y and 
r e s u l t a n t low back s t r a i n , f o r which 
b e n e f i t s have been p a i d . 
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"We have now r e c e i v e d i n f o r m a t i o n t h a t you 
a r e b e i n g t r e a t e d f o r s e v e r a l u n r e l a t e d 
c o n d i t i o n [ s i c ] , i . e . , . . . t h o r a c i c 
s t r a i n , and c e r v i c a l problems. 
" P l e a s e be a d v i s e d t h a t we must 
r e s p e c t f u l l y deny r e o p e n i n g of your c l a i m 
f o r m e d i c a l and time l o s s b e n e f i t s a s t h e s e 
c o n d i t i o n s a r e not r e l a t e d t o your low back 
i n j u r y and d i d not a r i s e out of nor i n t h e 
c o u r s e and scope of your employment w i t h 
John Deere Company." 

The e f f e c t of t h a t p o r t i o n of the R e f e r e e ' s o r d e r s e t t i n g 
a s i d e the employer's June 7, 1983 d e n i a l a s i t r e l a t e d t o 
c l a i m a n t ' s t h o r a c i c s t r a i n and c e r v i c a l problems was t o h o l d t h a t 
c l a i m a n t was e n t i t l e d t o b e n e f i t s a c c o r d i n g t o law d u r i n g a l l 
p e r t i n e n t p e r i o d s f o r t h e s e c o n d i t i o n s a s w e l l a s h e r low back 
c o n d i t i o n . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 9, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $700 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the employer. 

DONALD E. SMITH, C l a i m a n t WCB 82-10115 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y May 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
Menashe's o r d e r which: ( 1 ) upheld t h e S A I F C o r p o r a t i o n ' s d e n i a l 
of c o m p e n s a b i l i t y of c l a i m a n t ' s neck and upper e x t r e m i t y 
c o n d i t i o n s ; and ( 2 ) d e c l i n e d t o i n c r e a s e c l a i m a n t ' s temporary 
t o t a l d i s a b i l i t y b e n e f i t r a t e . C l a i m a n t contends t h a t f o r t h e 
purpose of c a l c u l a t i n g temporary t o t a l d i s a b i l i t y b e n e f i t s , h i s 
"wages" i n c l u d e not o n l y h i s s a l a r y , b u t a l s o h i s m i l e a g e and meal 
a l l o w a n c e s . See ORS 6 5 6 . 0 0 5 ( 2 7 ) , 656.210. S A I F c o n t e n d s t h a t t h e 
R e f e r e e e r r e d i n s e t t i n g a s i d e the September 26, 1983 
D e t e r m i n a t i o n Order as premature. 

S A I F d i d not c r o s s - r e q u e s t r e v i e w , but f i r s t r a i s e d t h e 
premature c l o s u r e i s s u e i n i t s r e s p o n d e n t ' s b r i e f . I n h i s r e p l y 
b r i e f c l a i m a n t o b j e c t e d t o our c o n s i d e r i n g t h a t i s s u e and 
r e q u e s t e d an a t t o r n e y f e e . He d i d not a d d r e s s t h e m e r i t s of t h e 
premature c l o s u r e i s s u e . We have r e v i e w e d and a f f i r m t h e 
R e f e r e e ' s f i n d i n g of premature c l o s u r e , but award no a t t o r n e y 
f e e s . See O l i n D. Monks, 37 Van N a t t a 481 ( A p r i l 26, 1 9 8 5 ) . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 10, 1984 i s a f f i r m e d . 
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PEARLEEN K. BENNETT, C l a i m a n t 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

WCB 84-04804 
May 17, 1985 
O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s , and c l a i m a n t 
c r o s s - r e q u e s t s , r e v i e w of R e f e r e e H o w e l l ' s o r d e r which o r d e r e d 
payment of temporary t o t a l d i s a b i l i t y from May 26, 1984 through 
June 19, 1984 and imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e 
f o r t h e employer's u n r e a s o n a b l e r e f u s a l t o pay compensation. The 
employer co n t e n d s t h a t i t p r o p e r l y t e r m i n a t e d c l a i m a n t ' s temporary 
t o t a l d i s a b i l i t y b e n e f i t s e f f e c t i v e May 25, 1984, based upon 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n ' s r e l e a s e t o r e g u l a r work and, 
t h e r e f o r e , t h a t i t s h o u l d be r e q u i r e d t o pay n e i t h e r the temporary 
d i s a b i l i t y b e n e f i t s awarded by the R e f e r e e nor the 
p e n a l t i e s / a t t o r n e y f e e s imposed f o r w r o n g f u l t e r m i n a t i o n o f 
b e n e f i t s . I n the a l t e r n a t i v e , t h e employer co n t e n d s t h a t even i f 
i t was wrong i n c e a s i n g the payment of temporary t o t a l d i s a b i l i t y 
b e n e f i t s , i t s a c t i o n s were not u n r e a s o n a b l e under the f a c t s and 
c i r c u m s t a n c e s of t h i s c a s e . C l a i m a n t c o n t e n d s t h a t h i s e n t i r e 
a t t o r n e y ' s f e e s h o u l d be p a i d i n a d d i t i o n t o compensation, r a t h e r 
t h a n a p o r t i o n b e i n g p a i d a s a p e r c e n t a g e of the a d d i t i o n a l 
temporary d i s a b i l i t y awarded by the R e f e r e e , i n view of the 
e m p l o y e r ' s u n r e a s o n a b l e r e f u s a l t o pay compensation. The R e f e r e e 
awarded c l a i m a n t ' s a t t o r n e y a $150 a t t o r n e y ' s f e e i n a s s o c i a t i o n 
w i t h the p e n a l t y . T h i s f e e was i n a d d i t i o n t o the f e e he a l l o w e d 
c l a i m a n t ' s a t t o r n e y a s a p e r c e n t a g e of the a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y awarded. We u n d e r s t a n d c l a i m a n t t o argue t h a t , 
r a t h e r t h a n r e q u i r i n g him t o pay a p o r t i o n of h i s a t t o r n e y ' s f e e , 
a l a r g e r f e e s h o u l d have been awarded p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) 
i n view of the n a t u r e of the employer's conduct. 

We a f f i r m the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g a d d i t i o n a l 
comments. 

The c l a i m s examiner r e s p o n s i b l e f o r p r o c e s s i n g t h i s c l a i m was 
u n d e r s t a n d a b l y c o n f u s e d about who c l a i m a n t ' s a t t e n d i n g p h y s i c i a n 
was. Dr. E v e r e t t , who now c l a i m s ( w i t h c l a i m a n t ' s s u p p o r t ) t o 
have been c l a i m a n t ' s a t t e n d i n g p h y s i c i a n s i n c e h e r i n j u r y , d i d not 
comply w i t h the r e p o r t i n g r e q u i r e m e n t s e s t a b l i s h e d by s t a t u t e and 
a d m i n i s t r a t i v e r u l e . ORS 656.252, 656.254; OAR 436-69-101(2) e t 
s e q . A l t h o u g h t h i s p h y s i c i a n ' s n o n f e a s a n c e may s u b j e c t him t o the 
p e n a l t i e s p r o v i d e d by s t a t u t e and the a d m i n i s t r a t i v e r u l e s , we do 
not b e l i e v e h i s a c t i o n , or more a p p r o p r i a t e l y n o n - a c t i o n , was 
s u f f i c i e n t j u s t i f i c a t i o n f o r the employer's t e r m i n a t i o n o f 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s i n t h i s c a s e . 

The employer r e l i e s upon Dr. T e a l ' s May 17, 1984 "No" 
r e s p o n s e t o i t s i n q u i r y c o n c e r n i n g c l a i m a n t ' s a b i l i t y t o work a s a 
r e s u l t of h e r i n j u r y on the "one o c c a s i o n " t h a t he examined h e r on 
March 14, 1984. I t s h o u l d have been a p p a r e n t , f o r s e v e r a l 
r e a s o n s , t h a t Dr. T e a l was not c l a i m a n t ' s a t t e n d i n g p h y s i c i a n when 
the employer t e r m i n a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y on 
or about June 4, 1984. 

As the employer was aware, Dr. T e a l had examined c l a i m a n t on 
o n l y one o c c a s i o n . A l though c l a i m a n t and Dr. T e a l had d i s c u s s e d 
the p o s s i b i l i t y of s u r g e r y , a s the c l a i m s examiner knew from h i s 
c o n v e r s a t i o n w i t h c l a i m a n t i n mid t o l a t e March, c l a i m a n t had 
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" a m b i v a l e n t f e e l i n g s " about Dr. T e a l and was u n c e r t a i n whether she 
wanted s u r g e r y a t h i s hands. A l t h o u g h t h e r e was a l e g i t i m a t e 
doubt about e x a c t l y who was c l a i m a n t ' s a t t e n d i n g p h y s i c i a n d u r i n g 
March, A p r i l and May of 1984, we do not b e l i e v e t h a t t h e f a c t s and 
c i r c u m s t a n c e s known t o the employer d u r i n g t h a t p e r i o d of time 
w a r r a n t s the c o n c l u s i o n t h a t Dr. T e a l had become e l e v a t e d t o t h e 
s t a t u s of an " a t t e n d i n g p h y s i c i a n , " as t h a t term i s d e f i n e d i n ORS 
6 5 6 . 0 0 5 ( 1 3 ) and OAR 4 3 6 - 6 9 - 0 0 5 ( 1 ) . Dr. T e a l n e v e r r o s e above t h e 
s t a t u s of a " c o n s u l t i n g p h y s i c i a n . " OAR 4 3 6 - 6 9 - 0 0 5 ( 6 ) . 

F u r t h e r m o r e , t h e r e a r e f a c t u a l and l o g i c a l f l a w s i n t h e 
e m p l o y e r ' s a f t e r - t h e - f a c t attempt t o j u s t i f y i t s t e r m i n a t i o n of 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . The employer 
c e a s e d payment of c l a i m a n t ' s time l o s s on June 6, 1984 upon 
i s s u a n c e of a check f o r an e i g h t day p e r i o d ending May 25, 1984. 
At or about the same time a l e t t e r was s e n t t o c l a i m a n t i n f o r m i n g 
h e r t h a t "Dr. T e a l and Dr. B u t t o n had r e l e a s e d [ h e r ] f o r [ h e r ] 
r e g u l a r work" and t h a t , t h e r e f o r e , h e r temporary t o t a l d i s a b i l i t y 
b e n e f i t s were b e i n g t e r m i n a t e d . I t i s a x i o m a t i c t h a t an 
independent m e d i c a l e x a m i n e r ' s s t a t e m e n t t h a t a c l a i m a n t i s 
c a p a b l e of p e r f o r m i n g h i s r e g u l a r work a c t i v i t y does not p r o v i d e 
any b a s i s f o r t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y , a l t h o u g h 
such an e x a m i n e r ' s o p i n i o n c o n c e r n i n g a c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s i s s u f f i c i e n t f o r s u b m i t t i n g a c l a i m f o r 
c l o s u r e . Dr. B u t t o n was an independent m e d i c a l examiner, and t h e 
employer does not contend o t h e r w i s e . 

The employer might have had a r e a s o n a b l e b e l i e f t h a t Dr. T e a l 
was c l a i m a n t ' s a t t e n d i n g p h y s i c i a n i n mid t o l a t e March a f t e r 
c o n f e r r i n g w i t h c l a i m a n t ; however, a t the time c l a i m a n t ' s 
temporary d i s a b i l i t y b e n e f i t s a c t u a l l y were t e r m i n a t e d i n e a r l y 
June, the employer s h o u l d have known t h i s was not the c a s e . The 
employer was i n p o s s e s s i o n of two m e d i c a l r e p o r t s , one from Dr. 
Gardner, an independent p s y c h i a t r i c examiner (whose r e p o r t i s 
d a t e d May 11, 1984), and one from Dr. B u t t o n (whose r e p o r t i s 
d a t e d May 5, 1984), i n d i c a t i n g t h a t c l a i m a n t had a r r a n g e d t o have 
s u r g e r y w i t h a p h y s i c i a n named Sack i n S e a t t l e . I n l i g h t of t h i s 
i n f o r m a t i o n , i t i s d i f f i c u l t t o u n d e r s t a n d how the employer 
r e a s o n a b l y c o u l d have b e l i e v e d t h a t Dr. T e a l was c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n when temporary t o t a l d i s a b i l i t y was t e r m i n a t e d 
i n e a r l y June of 1984. 

As s t a t e d above, t h e r e was u n d e r s t a n d a b l e c o n f u s i o n on the 
e m ployer's p a r t c o n c e r n i n g which p h y s i c i a n , i f any, was a c t u a l l y 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n i n the t h r e e months f o l l o w i n g h e r 
i n d u s t r i a l i n j u r y . A l though we a r e s y m p a t h e t i c w i t h the 
e m ployer's quandary, which we b e l i e v e was c r e a t e d i n l a r g e p a r t by 
Dr. E v e r e t t ' s complete f a i l u r e t o comply w i t h the s t a t u t o r y and 
r e g u l a t o r y r e p o r t i n g r e q u i r e m e n t s , we do not c o n s i d e r the 
e m ployer's t e r m i n a t i o n of c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
b e n e f i t s j u s t i f i e d or j u s t i f i a b l e . T e r m i n a t i o n of c l a i m a n t ' s time 
l o s s was u n r e a s o n a b l e and not s i m p l y wrong. 

As t o the a t t o r n e y ' s f e e i s s u e r a i s e d by c l a i m a n t ' s 
c r o s s - r e q u e s t f o r r e v i e w , c l a i m a n t ' s e n t i t l e m e n t t o an 
i n s u r e r - p a i d f e e a r i s e s under the p e n a l t y p r o v i s i o n of ORS 
6 5 6 . 3 8 2 ( 1 ) . I n the absence of a f i n d i n g of u n r e a s o n a b l e n e s s , 
t h e r e would be no b a s i s f o r any i n s u r e r - p a i d f e e i n t h i s c a s e . I n 
the a b s e n c e of s u c h a f i n d i n g , c l a i m a n t would be r e q u i r e d t o pay 
h i s a t t o r n e y e n t i r e l y out of the a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y awarded. ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 4 3 8 - 4 7 - 0 3 0 ( 1 ) . C l a i m a n t 
a p p e a r s t o argue t h a t , c o n s i d e r i n g the n a t u r e of the e mployer's 
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c o n d u c t , a l a r g e r f e e i s a p p r o p r i a t e a s and f o r a p e n a l t y . We a r e 
not p e r s u a d e d . C l a i m a n t ' s a t t o r n e y c l e a r l y i s e n t i t l e d t o an 
i n s u r e r - p a i d f e e under the f a c t s and c i r c u m s t a n c e s of t h i s c a s e . 
See Z e l d a M. B a h l e r , 31 Van N a t t a 139, 33 Van N a t t a 478, 481 
TT981), r e v ' d i n p a r t on o t h e r grounds, 60 Or App 90 (1982). 
However, t a k i n g i n t o c o n s i d e r a t i o n the n a t u r e of the e m p l o y e r ' s 
c o n d u c t , a s w e l l a s the e f f o r t s expended and r e s u l t s o b t a i n e d by 
c o u n s e l on the p e n a l t y i s s u e , we f i n d the R e f e r e e ' s award of $150 
adequate and a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 1, 1984 i s a f f i r m e d . 

GEORGE E. JOHNSON, C l a i m a n t WCB 82-06854 
P h i l l i p S c h u s t e r I I , C l a i m a n t ' s A t t o r n e y May 17, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

Argonaut I n s u r a n c e Company r e q u e s t s r e v i e w of R e f e r e e 
Q u i l l i n a n ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s low 
back a g g r a v a t i o n c l a i m and awarded temporary t o t a l d i s a b i l i t y 
commencing August 1, 1982. We r e v e r s e . 

C l a i m a n t ' s m e d i c a l h i s t o r y was w e l l summarized by t h e 
R e f e r e e . To f u r t h e r summarize, c l a i m a n t stopped working i n 1971 
b e c a u s e of back p a i n . I n November 1978 he r e t u r n e d t o work, but 
was i n j u r e d d u r i n g the t h i r d week on the j o b . Therapy and 
v o c a t i o n a l r e h a b i l i t a t i o n were a t t e m p t e d . The c l a i m was c l o s e d by 
a D e t e r m i n a t i o n Order of December 19, 1979, w i t h no award f o r 
permanent d i s a b i l i t y . I n August 1981 c l a i m a n t ' s back h u r t 
s u d d e n l y when he attempted to r i s e from a bed. He went t o the 
d o c t o r i n October 1981 c o m p l a i n i n g of p e r s i s t e n t p a i n . I n 
November 1981 two d o c t o r s recommended s u r g e r y . The i n s u r e r d e n i e d 
c o m p e n s a b i l i t y of the a g g r a v a t i o n c l a i m . There i s no e v i d e n c e 
t h a t c l a i m a n t saw a d o c t o r between A p r i l 1982 and the h e a r i n g i n 
F e b r u a r y 1984. 

We t h i n k the c o m p e n s a b i l i t y of t h i s c l a i m depends on the 
c r e d i b i l i t y of c l a i m a n t . I n the absence of a c r e d i b i l i t y f i n d i n g 
by the R e f e r e e based on demeanor a t the h e a r i n g , we make our own 
d e t e r m i n a t i o n of c l a i m a n t ' s c r e d i b i l i t y based on the r e c o r d . See 
D a v i e s v. H a n e l L b r . Co., 67 Or App 35 (1984). The r e c o r d i n t h i s 
f i l e i n d i c a t e s t h a t c l a i m a n t i s an i n c o n s i s t e n t h i s t o r i a n . 
Contemporaneous r e p o r t s of i n c i d e n t s d i f f e r g r e a t l y from l a t e r 
r e p o r t s of the same i n c i d e n t s . C l a i m a n t d e n i e d use of a l c o h o l 
u n t i l c o n f r o n t e d w i t h a d i a g n o s i s of h e p a t i t i s a t which time he 
a d m i t t e d a l c o h o l u s e . C l a i m a n t ' s e x p l a n a t i o n f o r t e r m i n a t i o n from 
a r e h a b i l i t a t i o n program i n 1979 a t the C a l l a h a n C e n t e r was 
i n c r e d i b l e when compared t o the r e p o r t s from the c e n t e r . A l t h o u g h 
a c c e p t a n c e of h i s 1978 i n j u r y was not a t i s s u e , c l a i m a n t ' s 
t e s t i m o n y about t h a t a c c i d e n t was c o n t r a d i c t e d by h i s r e p o r t t o 
h i s p h y s i c i a n , the work r e c o r d s of h i s employer and the i n s u r e r ' s 
c o r r e c t e d r e p o r t s t o the Workers' Compensation Department. We 
f i n d c l a i m a n t not c r e d i b l e . 

The R e f e r e e r e l i e d on Dr. Misko's o p i n i o n i n A p r i l 1984 t h a t 
c l a i m a n t ' s symptoms i n 1981 were r e l a t e d t o the 1978 i n j u r y and 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened due to the i n j u r y . Dr. 
Misko e v e n t u a l l y r e v i e w e d a l l of the CT s c a n s and myelograms and 
p h y s i c i a n s ' r e p o r t s and c o n c l u d e d t h a t the 1981 symptoms were 
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r e l a t e d t o the 1978 i n j u r y and t o no o t h e r c a u s e . The R e f e r e e 
r e l i e d on t h i s o p i n i o n t o f i n d t h a t c l a i m a n t had a g g r a v a t e d h i s 
low back c o n d i t i o n . B e cause Dr. Misko's o p i n i o n r e l i e s p a r t l y on 
o b j e c t i v e d i a g n o s t i c t e s t s , s uch a s CT s c a n s and myelograms, t h e r e 
i s some s u p p o r t f o r h i s c o n c l u s i o n . But the c o n c l u s i o n i s a l s o 
dependent on c l a i m a n t ' s u n r e l i a b l e r e p o r t t h a t t h e r e had been no 
a c t i v i t y or i n c i d e n t t h a t c o u l d p o s s i b l y have c o n t r i b u t e d t o 
c l a i m a n t ' s d i s a b i l i t y . B ecause the r e c o r d shows t h a t c l a i m a n t ' s 
r e p o r t s t o d o c t o r s were not r e l i a b l e , we f i n d t h a t Dr. M i s k o ' s 
o p i n i o n i s not p e r s u a s i v e . R i c h a r d L . Schoennoehl, 31 Van N a t t a 
25, ( 1 9 8 1 ) ; a f f ' d mem., 54 Or App 998 ( 1 9 8 1 ) . 

The o t h e r d o c t o r who recommended r e o p e n i n g t h e c l a i m f o r 
s u r g e r y n e v e r s u g g e s t e d t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o 
h i s 1978 i n j u r y . H i s o n l y f i n d i n g was t h a t c l a i m a n t needed t h e 
s u r g e r y but gave no o p i n i o n about c a u s a t i o n . 

C l a i m a n t ' s burden of p r o o f i s t o show by a pre p o n d e r a n c e of 
the e v i d e n c e t h a t h i s i n d u s t r i a l i n j u r y i s a m a t e r i a l c a u s e of h i s 
worsened back c o n d i t i o n . G r a b l e v. Weyerhaeuser, 291 Or 387 
( 1 9 8 1 ) . C l a i m a n t h a s f a i l e d t o c a r r y h i s burden of p r o o f , 
t h e r e f o r e , we f i n d t h a t t h e i n s u r e r ' s d e n i a l s h o u l d have been 
approved. 

Any i s s u e r e l a t i n g t o the a l l e g e d overpayment of co m p e n s a t i o n 
may be r a i s e d and d e c i d e d when and i f c l a i m a n t r e c e i v e s a f u r t h e r 
d i s a b i l i t y award a g a i n s t which o f f s e t s may be a l l o w e d . ORS 
6 5 6 . 2 6 8 ( 4 ) ; M i l t o n 0. Burson, 36 Van N a t t a 282, 284 ( 1 9 8 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 11, 1984 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l of A p r i l 26, 1982 i s r e i n s t a t e d . 

PATRICK M. HANNUM, C l a i m a n t WCB 83-11929 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s May 21, 1985 
R o b e r t s , e t a ! . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The i n s u r e r h a s withdrawn i t s r e q u e s t f o r r e v i e w of t he 
R e f e r e e ' s d e c i s i o n i n t h i s m a t t e r and h a s r e q u e s t e d an o r d e r of 
d i s m i s s a l . C l a i m a n t o b j e c t s t o the r e q u e s t f o r d i s m i s s a l . 
C l a i m a n t d i d not c r o s s - r e q u e s t r e v i e w . The i n s u r e r ' s w i t h d r a w a l 
of i t s r e q u e s t f o r Board r e v i e w h a s cause d t h e R e f e r e e ' s o r d e r t o 
become f i n a l . We a r e , t h e r e f o r e , w i t h o u t j u r i s d i c t i o n . The 
r e q u e s t f o r r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

EDWARD 0. MILLER, C l a i m a n t WCB 79-03231 & 83-02511 
Bloom, e t a l . , C l a i m a n t ' s A t t o r n e y s May 21, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

We i s s u e d our Order on Review i n t h e s e c a s e s i n tandem w i t h 
our Own Motion Order i n c a s e no. 82-0210M. We r e c e i v e d r e q u e s t s 
f o r r e c o n s i d e r a t i o n of both o r d e r s , a l t h o u g h our r e v i e w o f t he 
r e q u e s t s c o n v i n c e s us t h a t r e c o n s i d e r a t i o n was o n l y sought of our 
Own Motion O r d e r . I n o r d e r t o a v o i d f u r t h e r c o m p l i c a t i n g t h e s e 
a l r e a d y i n c r e d i b l y complex c a s e s , we ab a t e d both o r d e r s . We have 
t h i s d a t e i s s u e d our Own Motion Order on R e c o n s i d e r a t i o n . 
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The r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On r e c o n s i d e r a 
t i o n , the Board a d h e r e s t o and r e p u b l i s h e s i t s former o r d e r . 

I T I S SO ORDERED. 

EDWARD 0. MILLER, C l a i m a n t Own Motion 82-0210M 
Bloom, e t a l . , C l a i m a n t ' s A t t o r n e y s May 21, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s Own Motion O r d e r on R e c o n s i d e r a t i o n 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Both c l a i m a n t and t he employer, Brander Meat Company, and i t s 
i n s u r e r , G l e n F a l l s I n s u r a n c e Company, have r e q u e s t e d t h a t t h e 
Board r e c o n s i d e r i t s Own Motion Order e n t e r e d F e b r u a r y 22, 1985. 
The p r o c e d u r a l and f a c t u a l h i s t o r y of t h i s unique and v e r y complex 
c a s e i s s e t f o r t h i n d e t a i l i n p r i o r o r d e r s , and w i l l not be 
r e p e a t e d . See Edward O. M i l l e r , 35 Van N a t t a 286 (1983) 
( C o n s o l i d a t e d Order Remanding), 36 Van N a t t a 1578 (1984) 
( C o n s o l i d a t e d Order Denying Motion t o D i s m i s s ) , 37 Van N a t t a 174 
(1985) (Order on R e v i e w ) , 37 Van N a t t a 176 (1985) (Own Motion 
O r d e r ) , 37 Van N a t t a 296 (1985) ( O r d e r s of Abatement). The 
employer r e q u e s t s r e c o n s i d e r a t i o n on t h r e e b a s e s . 

F i r s t , the. employer o b j e c t s to our summary r e j e c t i o n of i t s 
argument t h a t c l a i m a n t ' s r e q u e s t f o r own motion r e l i e f i s b a r r e d 
by t h e r e s j u d i c a t a or c o l l a t e r a l e s t o p p e l e f f e c t of our p r e v i o u s 
own motion o r d e r d e n y i n g r e l i e f . We summarily r e j e c t e d t h i s 
argument b e c a u s e our s t a t u t o r y g r a n t of a u t h o r i t y t o e x e r c i s e our 
c o n t i n u i n g j u r i s d i c t i o n does not o r d i n a r i l y c o n t e m p l a t e t h e 
a p p l i c a t i o n of t h e common law d o c t r i n e s of r e s j u d i c a t a or 
c o l l a t e r a l e s t o p p e l , e x c e p t i n c a s e s i n v o l v i n g d i s p u t e d c l a i m 
s e t t l e m e n t s and f i n a l o r d e r s d e c l a r i n g a c o n d i t i o n t o be 
noncompensable. See Holmes v. S t a t e I n d . A c c . Com., 227 Or 562, 
575 ( 1 9 6 1 ) . ORS 656.278(1) p r o v i d e s : 

" E x c e p t as p r o v i d e d i n s u b s e c t i o n ( 5 ) of 
t h i s s e c t i o n , the power and j u r i s d i c t i o n of 
th e board s h a l l be c o n t i n u i n g , and i t may, 
upon i t s own motion, from time t o time 
modify, change or t e r m i n a t e former 
f i n d i n g s , o r d e r s or awards i f i n i t s 
o p i n i o n such a c t i o n i s j u s t i f i e d . " 

The e x c e p t i o n s t o the Board's j u r i s d i c t i o n to change p r i o r 
o r d e r s were e n a c t e d by the l e g i s l a t u r e a p p a r e n t l y i n r e s p o n s e t o 
the Supreme C o u r t ' s d e c i s i o n i n F i e l d s v. Workmen's Comp. Board, 
276 Or 805 ( 1 9 7 6 ) , which r e v e r s e d the Co u r t of A p p e a l s ' h o l d i n g 
t h a t former ORS 656.278 d i d not p e r m i t the Board to r e c o n s i d e r a 
p r e v i o u s f i n a l o r d e r t h a t h e l d a c l a i m to be noncompensable. See 
F i e l d s v. Workmen's Comp. Board, 26 Or App 323, 329-30 (1976) 
(Schwab, C . J . , d i s s e n t i n g ) . I n i t s p e r c u r i a m o p i n i o n , t h e 
Supreme C o u r t noted t h a t t h e Board c o u l d choose t o deny r e l i e f t o 
a c l a i m a n t , " i f i t d e c i d e s t h a t f o r r e a s o n s u n d e r l y i n g t h e 
d o c t r i n e of r e s j u d i c a t a t h e c l a i m s h o u l d not be r e c o n s i d e r e d . " 
276 Or a t 807. As we noted i n our p r i o r o r d e r , our i n i t i a l d e n i a l 
of own motion r e l i e f was pr e m i s e d upon an i n c o m p l e t e development 
of t h e complex i n t e r r e l a t i o n s h i p between c l a i m a n t ' s mental 
c o n d i t i o n s and the t r e a t m e n t t h e r e o f . We f i n d t h a t r e f u s a l t o 
r e c o n s i d e r c l a i m a n t ' s c a s e f o r r e a s o n s u n d e r l y i n g the d o c t r i n e of 
r e s j u d i c a t a i s not a p p r o p r i a t e i n t h i s c a s e . 

-549-



The second r e a s o n f o r r e c o n s i d e r a t i o n advanced by t h e 
employer i s t h a t i t s h o u l d not be h e l d r e s p o n s i b l e f o r c l a i m a n t ' s 
a rm/shoulder/hand c o n d i t i o n . We found i n our p r e v i o u s o r d e r t h a t 
the arm/shoulder/hand c o n d i t i o n i s one component of c l a i m a n t ' s 
e n t i r e symptom complex which i s now p r e s e n t a s the r e s u l t of t he 
i n s e p a r a b l e c o m b i n a t i o n of c l a i m a n t ' s o r g a n i c b r a i n damage 
superimposed upon h i s u n d e r l y i n g p a r a n o i d p s y c h o s i s . The 
e m p l o y e r ' s p r i n c i p a l argument f o r r e c o n s i d e r a t i o n , however, does 
not appear t o o b j e c t s t r e n u o u s l y t o our f i n d i n g of f a c t , but t o 
a d d r e s s the c o n t e n t i o n t h a t no c l a i m was e v e r made a g a i n s t t h i s 
employer f o r the arm/shoulder/hand c o n d i t i o n . We have 
r e c o n s i d e r e d our o r d e r i n view of t h i s l a t t e r argument. 

C l a i m a n t ' s p e t i t i o n f o r own motion r e o p e n i n g of the 1970 head 
i n j u r y c l a i m d i d not i n so many words r e q u e s t t h a t we h o l d t h i s 
employer r e s p o n s i b l e f o r the arm/shoulder/hand c o n d i t i o n . Were 
t h i s c a s e not under our c o n t i n u i n g j u r i s d i c t i o n under ORS 656.278, 
we might v e r y w e l l c o n c l u d e t h a t c l a i m a n t ' s f a i l u r e t o 
s p e c i f i c a l l y submit a f o r m a l c l a i m f o r t h i s c o n d i t i o n p r e c l u d e s 
our a f f o r d i n g c l a i m a n t any r e l i e f . C f . S y p h e r s v. K-W Logging, 
I n c . , 51 Or App 769, r e v den, 291 Or 151 ( 1 9 8 1 ) . But see P u m p e l l y 
v. S A I F , 50 Or App 303, 308 ( 1 9 8 1 ) . T h i s c a s e i s under our own 
motion j u r i s d i c t i o n , however, and we r e v i e w each r e q u e s t f o r own 
motion r e l i e f on a c a s e by c a s e b a s i s t o d e t e r m i n e what r e l i e f i s 
j u s t i f i e d by t he p a r t i c u l a r c i r c u m s t a n c e s p r e s e n t e d . 

T h e r e can be no q u e s t i o n t h a t t h i s employer was on n o t i c e 
t h a t c l a i m a n t p e t i t i o n e d the Board t o reopen h i s 1970 head i n j u r y 
c l a i m . Because of the u n i q u e n e s s and g r e a t c o m p l e x i t y of t h i s 
c a s e , we c o n c l u d e t h a t the e v i d e n c e j u s t i f i e s our h a v i n g found a l l 
of c l a i m a n t ' s symptom complex t o be a t t r i b u t e d t o the s e q u e l a of 
the 1970 head i n j u r y , and t o h o l d Brander Meat Company and i t s 
i n d u s t r i a l i n s u r e r r e s p o n s i b l e t h e r e f o r . 

The e m p l o y e r ' s t h i r d b a s i s f o r r e q u e s t i n g r e c o n s i d e r a t i o n of 
our p r i o r o r d e r i s t h a t c l a i m a n t ' s complex p a r t i a l s e i z u r e 
d i s o r d e r and h i s u n d e r l y i n g p a r a n o i d p s y c h o s i s a r e s e p a r a b l e , and 
t h a t t h e employer i s not r e s p o n s i b l e f o r the l a t t e r c o n d i t i o n . We 
s p e c i f i c a l l y found, as a matter of f a c t based upon e x p e r t m e d i c a l 
o p i n i o n e v i d e n c e , t o the c o n t r a r y i n our p r i o r o r d e r . We have 
r e c o n s i d e r e d our f i n d i n g and adhere t o i t . 

C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n a d d r e s s e s o n l y one 
i s s u e . C l a i m a n t c l a i m s he i s e n t i t l e d to temporary t o t a l 
d i s a b i l i t y b e n e f i t s between September 19, 1977 and the d a t e of the 
h e a r i n g . C l a i m a n t does not s p e c i f y whether we s h o u l d g r a n t such 
b e n e f i t s u n t i l the time of the f i r s t h e a r i n g or the second 
h e a r i n g . I n our p r e v i o u s o r d e r , we found t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y a s of the most r e c e n t h e a r i n g . Our p r e v i o u s 
o r d e r d i d not a d d r e s s the i s s u e of temporary t o t a l d i s a b i l i t y . 
The employer a r g u e s , f i r s t , t h a t c l a i m a n t i s not e n t i t l e d t o any 
temporary t o t a l d i s a b i l i t y , and, a l t e r n a t i v e l y , i f he i s , c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y a s of a d a t e e a r l i e r than e i t h e r h e a r i n g . 

We f i n d t h a t c l a i m a n t ' s a u t h o r i z e d t r a i n i n g program was 
t e r m i n a t e d December 20, 1977 due t o the s e v e r i t y of h i s m e d i c a l 
c o n d i t i o n . C l a i m a n t h a s not worked s i n c e . Our p o l i c y on g r a n t i n g 
temporary t o t a l d i s a b i l i t y b e n e f i t s i n own motion c a s e s i s 
embodied i n Vernon M i c h a e l , 34 Van N a t t a 1212, 1213 ( 1 9 8 2 ) : 
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"Yfhen we g r a n t own n o t i o n r e l i e f , we o r d e r 
compensation f o r temporary t o t a l d i s a b i l i t y 
f o r a c l a i m a n t who was working or s e e k i n g 
work a t the time h i s p h y s i c a l c o n d i t i o n 
worsened; and we o r d e r payment f o r 
temporary t o t a l d i s a b i l i t y f o r a c l a i m a n t 
who was not working or s e e k i n g work due i n 
whole or i n s i g n i f i c a n t p a r t to p h y s i c a l 
problems c a u s a l l y l i n k e d to the p r i o r 
compensable i n j u r y ; but we do not o r d e r 
compensation f o r temporary t o t a l d i s a b i l i t y 
f o r a c l a i m a n t who was not working or 
s e e k i n g work f o r any o t h e r r e a s o n , such a s 
v o l u n t a r y withdrawa1 or r e t i r e m e n t from the 
l a b o r market. " 

We f i n d t h a t c l a i m a n t has not worked or been i n v o l v e d i n 
v o c a t i o n a l r e h a b i l i t a t i o n s i n c e December 20, 1977, and t h a t h i s 
f a i l u r e t o work or seek work i s due i n s i g n i f i c a n t p a r t t o h i s 
m e d i c a l c o n d i t i o n . We f u r t h e r f i n d t h a t c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n d e c l a r e d him t o be m e d i c a l l y s t a t i o n a r y as of October 
14, 1980 and t h a t t h e r e i s no m e d i c a l o p i n i o n to the c o n t r a r y . 
A c c o r d i n g l y , under the f o r m u l a s e t f o r t h i n Vernon M i c h a e l , s u p r a , 
c l a i m a n t i s e n t i t l e d to temporary t o t a l d i s a b i l i t y compensation 
between December 21, 1977 and October 14, 1980, both d a t e s 
i n c l u s i v e . T h i s f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
a d a t e p r i o r t o e i t h e r of the two h e a r i n g s i s not i n c o n s i s t e n t 
w i t h our h a v i n g found t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a s of 
the d a t e of the most r e c e n t h e a r i n g . 

Both r e q u e s t s f o r r e c o n s i d e r a t i o n a r e g r a n t e d . Our p r e v i o u s 
Own Motion Order i s s u e d F e b r u a r y 22, 1905 i s m o d i f i e d to o r d e r 
t h a t c l a i m a n t be p a i d temporary t o t a l d i s a b i l i t y compensation 
between December 21, 1977 and October 14, 1980, i n c l u s i v e . As 
m o d i f i e d and c l a r i f i e d h e r e i n , we adhere to and r e p u b l i s h our 
former Own Motion Order. C l a i m a n t ' s a t t o r n e y i s g r a n t e d 25% of 
the a d d i t i o n a l compensation awarded by t h i s o r d e r , not t o exceed 
$1,000. OAR 4 3 8 - 4 7 - 0 7 0 ( 2 ) . We note t h a t , a l t h o u g h the employer 
"commenced a p r o c e e d i n g " i n a l s o r e q u e s t i n g r e c o n s i d e r a t i o n of the 
Own Motion Order, c l a i m a n t ' s a t t o r n e y s u b m i t t e d no argument 
a d d r e s s i n g the employer's c o n t e n t i o n s . We c o n c l u d e t h a t 
c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d to an i n s u r e r p a i d f e e under 
OAR 4 3 8 - 4 7 - 0 7 0 ( 1 ) . See a l s o Bent l e y v. S A I F , 38 Or App 475, 
481-02 ( 1 9 7 9 ) . 

I T I S SO ORDERED. 
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TODD A. AUCONE, C l a i m a n t ' WCB 84- 0 1 3 3 4 , 8 4 - 0 2 7 7 7 , 8 4 - 0 2 7 7 8 
FRED W. & L U C I L L E M. SCHOTTE dba & 84-03525 

F r e d S c h o t t e T r u c k i n g , E m p l o y e r May 28, 1985 
INTERNATIONAL PAPER COMPANY, E m p l o y e r O r d e r on R e v i e w 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s 
W a l l y P. M a r t i n , A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

Reviewed by Board Members McMurdo and F e r r i s . 

The Workers' Compensation Department r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s of R e f e r e e Brown's o r d e r which: (1) s e t a s i d e t h e S A I F 
C o r p o r a t i o n ' s F e b r u a r y 3, 1984 d e n i a l of r e s p o n s i b i l i t y f o r i n j u r y 
t o c l a i m a n t ' s mouth i s s u e d i n b e h a l f of F r e d S c h o t t e T r u c k i n g ; ( 2 ) 
approved I n t e r n a t i o n a l Paper Company's d e n i a l of r e s p o n s i b i l i t y ; 
and ( 3 ) o r d e r e d S A I F t o pay c l a i m a n t ' s a t t o r n e y $1,000 f o r 
s e r v i c e s a t h e a r i n g . The Department c o n t e n d s t h a t a s S c h o t t e i s a 
noncomplying employer, c l a i m a n t s h o u l d be deemed a s u b j e c t worker 
of I P under ORS 6 5 6 . 0 2 9 ( 1 ) , and t h a t I P s h o u l d be h e l d r e s p o n s i b l e 
f o r c l a i m a n t ' s i n j u r y and the $1,000 a t t o r n e y f e e . The Department 
a l s o c o n t e n d s t h a t a p e n a l t y and a t t o r n e y f e e s h o u l d be a s s e s s e d 
a g a i n s t I P f o r a l l e g e d u n r e a s o n a b l e r e s i s t a n c e and d e n i a l of t h e 
c l a i m . I P conte n d s t h a t the Board i s w i t h o u t j u r i s d i c t i o n b e c a u s e 
the Department a l l e g e d l y l a c k s s t a n d i n g t o r e q u e s t r e v i e w r e l a t i v e 
t o t h e above l i s t e d i s s u e s . 

We a c c e p t t h e R e f e r e e ' s f i n d i n g t h a t a t t h e time of t h e 
i n j u r y c l a i m a n t was a s u b j e c t worker i n the employ of S c h o t t e , a 
noncomplying employer. I f S c h o t t e i s r e s p o n s i b l e , ORS 6 5 6 . 0 5 4 ( 1 ) 
p r o v i d e s t h a t t h e c l a i m be p r o c e s s e d by S A I F . ORS 6 5 6 . 0 5 4 ( 3 ) 
p r o v i d e s f o r t he r e c o v e r y of a l l c l a i m p r o c e s s i n g c o s t s from t h e 
noncomplying employer, but a l s o s t a t e s , "The d i r e c t o r s h a l l 
p r o v i d e by r e g u l a t i o n f o r the A d m i n i s t r a t i v e Fund t o r e i m b u r s e , on 
a p e r i o d i c b a s i s , t h e I n d u s t r i a l A c c i d e n t Fund f o r any c o s t s i t 
i n c u r s under t h i s s e c t i o n . " See J u a n A n f i l o f i e f f , 37 Van N a t t a 
257 ( 1 9 8 5 ) . The Department t h u s must pay a l l c o s t s not r e c o v e r e d 
from the noncomplying employer i n t h e e v e n t i t i s r e s p o n s i b l e . 
See a l s o ORS 656.632; OAR 436-52-050. Such an i n t e r e s t i s c l e a r l y 
s u f f i c i e n t t o p r o v i d e i t s t a n d i n g t o r e q u e s t r e v i e w of t h e 
R e f e r e e ' s a p p l i c a t i o n of ORS 656.029. We f i n d t h a t we have 
j u r i s d i c t i o n t o c o n s i d e r the Department's r e q u e s t , a t l e a s t a s i t 
r e l a t e s t o t h e r e s p o n s i b i l i t y d e t e r m i n a t i o n . 

ORS 656.029(1) p r o v i d e s : 

" I f any p e r s o n engaged i n a b u s i n e s s and 
s u b j e c t t o t h i s c h a p t e r a s an employer l e t s 
a c o n t r a c t i n v o l v i n g the performance of 
l a b o r and su c h l a b o r i s performed by t h e 
p e r s o n t o whom the c o n t r a c t was l e t , w i t h 
t h e a s s i s t a n c e of o t h e r s , a l l p e r s o n s 
engaged i n t h e performance of t h e c o n t r a c t 
a r e deemed s u b j e c t w orkers of t h e p e r s o n 
l e t t i n g the c o n t r a c t u n l e s s t h e p e r s o n t o 
whom the c o n t r a c t i s l e t h a s q u a l i f i e d 
e i t h e r a s a c a r r i e r - i n s u r e d employer or a 
s e l f - i n s u r e d employer." ( E m p h a s i s added.) 
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I P c o n t e n d s t h a t i t d i d not " l e t a c o n t r a c t " t o S c h o t t e , a s 
t h a t p h r a s e i s used i n the s t a t u t e . S c h o t t e owned and o p e r a t e d 
s e v e r a l t r u c k s , p r o v i d i n g t r a n s p o r t a t i o n s e r v i c e s t o a t l e a s t 
s e v e r a l c u s t o m e r s , i n c l u d i n g I P . C l a i m a n t was i n j u r e d i n t h e 
c o u r s e of t r a n s p o r t i n g lumber from I P ' s G a r d i n e r m i l l t o Lou 
M e r r i l l Lumber Company i n G r a n t s P a s s . Mr. S c h o t t e o b t a i n e d t h e 
h a u l by t e l e p h o n i n g I P on a t i p from Mr. M e r r i l l . A f o r m a l i z e d 
c o m p e t i t i v e b i d d i n g p r o c e d u r e was not f o l l o w e d . The agreement was 
a p p a r e n t l y o r a l . A t the approximate time of t h e i n j u r y S c h o t t e ' s 
t r u c k s were h a u l i n g 20 l o a d s p e r week f o r I P from G a r d i n e r t o 
G r a n t s P a s s a t a p p r o x i m a t e l y $150 per l o a d . S c h o t t e was not t h e 
e x c l u s i v e h a u l e r f o r I P from the G a r d i n e r m i l l . 

I n TEC Equipment, I n c . , 36 Van N a t t a 1171 ( 1 9 8 4 ) , we found 
the p r i m a r y c o n t r a c t i n g p a r t y r e s p o n s i b l e on f a c t s n e a r l y 
i d e n t i c a l w i t h t h o s e b e f o r e us h e r e , but d i d not e x p r e s s l y g r a p p l e 
w i t h the r e q u i r e m e n t t h a t a c o n t r a c t be l e t . Three o t h e r r e c e n t 
c a s e s , Dennis P. Cummings, 36 Van N a t t a 260 ( 1 9 8 4 ) , R i c h a r d 0. 
Hampton, 36 Van N a t t a 230 ( 1 9 8 4 ) , and R i c h a r d F. E r z e n , 36 Van 
N a t t a 218 ( 1 9 8 4 ) , a f f ' d , 73 Or App 256 ( 1 9 8 5 ) , a r e a l s o p e r t i n e n t . 

I n E r z e n , which c o n c e r n e d a c o n t r a c t between a p a r t n e r s h i p 
and a c o n s t r u c t i o n company f o r the framing of a house, we noted 
t h a t one of the g o a l s of ORS 656.029 was t o e l i m i n a t e "phony 
p a r t n e r s h i p s " i n the c o n s t r u c t i o n i n d u s t r y . We e x p l a i n e d : 

"Phony p a r t n e r s h i p s " were composed of 
i n d i v i d u a l s who would form a p a r t n e r s h i p 
o r g a n i z a t i o n i n o r d e r t o a v o i d c e r t a i n 
c o s t s of doing b u s i n e s s , i n c l u d i n g t h e c o s t 
of w o r k e r s ' compensation i n s u r a n c e , which 
would e n a b l e such p a r t n e r s h i p s t o un d e r b i d 
o t h e r b u s i n e s s e n t i t i e s t h a t were r e q u i r e d 
t o pay such c o s t s and whose b i d amount 
r e f l e c t e d p a s s i n g such b u s i n e s s c o s t s onto 
t h o s e w i t h whom th e y d i d b u s i n e s s . " See 
a l s o E . W. E l d r i d g e , I n c . v. B e c k e r , 73 Or 
App 631 (A32179, May 22, 1 9 8 5 ) . 

We o b s e r v e d t h a t the p h r a s e " l e t s a c o n t r a c t " i n a p r i o r s i m i l a r 
s t a t u t e had been i n t e r p r e t e d w i t h r e f e r e n c e to common p a r l a n c e and 
i n an e f f o r t t o a v o i d h a p h a z a r d c o v e r a g e t o c a s u a l b e n e f i c i a r i e s . 
We noted a s a p p a r e n t l y s i g n i f i c a n t t h a t t h e c o n s t r u c t i o n company 
had l e t the c o n t r a c t a s a p a r t of t h e work i t was engaged i n a s 
i t s p r i n c i p a l b u s i n e s s . We found the p r i m a r y c o n t r a c t i n g p a r t y 
r e s p o n s i b l e , and the C o u r t of A p p e a l s a f f i r m e d . 

I n Hampton we found a t h e a t e r b u s i n e s s which c o n t r a c t e d f o r 
the i n s t a l l a t i o n o f h e a t i n g d u c t s i n a b u i l d i n g t h a t i t p l a n n e d t o 
c o n v e r t t o a movie t h e a t e r r e s p o n s i b l e f o r i n j u r i e s s u s t a i n e d i n 
i n s t a l l i n g the d u c t s . N o ting t h a t u n l i k e t h e p r e s e n t s t a t u t e , t h e 
p r i o r s t a t u t e had c o n t a i n e d a p r o v i s i o n l i m i t i n g i t s a p p l i c a t i o n 
t o s i t u a t i o n s where the c o n t r a c t was e n t e r e d i n t o i n t h e c o u r s e o f 
the b u s i n e s s i n which the p r i m a r y p a r t y was engaged, we s t a t e d : 

"[W]e t h i n k t h e more l i k e l y l e g i s l a t i v e 
i n t e n t was t h a t i n v i r t u a l l y a l l , i f not 
l i t e r a l l y a l l , s i t u a t i o n s i n which a 
b u s i n e s s e n t i t y . . . e n t e r s i n t o a 
c o n t r a c t a s a b u s i n e s s e n t i t y , t h a t 
c o n t r a c t i s s u b j e c t t o ORS 656.029." 
(Emphasis i n o r i g i n a l . ) 36 Van N a t t a a t 
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Board member L e w i s d i s s e n t e d i n Hampton, t e r m i n g a b s u r d t h e 
l i t e r a l a p p l i c a t i o n of ORS 656.029 p l a c i n g l i a b i l i t y on any 
b u s i n e s s p e r s o n who c o n t r a c t s w i t h a noncomplying employer. He 
s t a t e d t h a t the l e g i s l a t i v e h i s t o r y shows an i n t e n t t h a t t h e 
s t a t u t e be a p p l i e d to c o n t r a c t o r s who l e t c o n t r a c t s t o 
s u b c o n t r a c t o r s , not t o consumers who i n i t i a l l y c o n t r a c t w i t h t h e 
c o n t r a c t o r and who happen t o be engaged i n b u s i n e s s . He s t a t e d 
t h a t the l e g i s l a t i v e purpose of the s t a t u t e was t o p r e v e n t e v a s i o n 
of l i a b i l i t y by t h o s e who s u b d i v i d e t h e i r r e g u l a r o p e r a t i o n s i n 
o r d e r t o e s c a p e d i r e c t employment r e l a t i o n s h i p s w i t h t h o s e 
p e r f o r m i n g the work. 

F i n a l l y , i n Cummings we h e l d t h a t a r e a l t y f i r m which engaged 
the s e r v i c e s of a s i g n company t o remove a s i g n from a p a r c e l of 
p r o p e r t y was not r e s p o n s i b l e f o r i n j u r i e s i n c u r r e d i n the c o u r s e 
of removing the s i g n . We s a i d : 

"The d e f i n i t i o n of ' l e t t i n g ' c o n n o t e s a 
s i t u a t i o n where b i d s n o r m a l l y a r e r e c e i v e d 
and the c o n t r a c t i s awarded t o the l o w e s t 
b i d d e r . . . . [W]e a r e u n w i l l i n g to a p p l y 
ORS 656.029 t o e v e r y c o n t r a c t f o r t h e 
p e r f o r m a n c e of s e r v i c e s . J u s t a s 
c o n t r a c t i n g f o r the r e p a i r of a gas tank 
was not deemed l e t t i n g a c o n t r a c t i n D i d i e r 
[ v . SIAC, 243 Or 460 ( 1 9 6 6 ) ] , c o n t r a c t i n g 
f o r t h e removal of a s i g n i n the p r e s e n t 
c a s e i s not deemed l e t t i n g a c o n t r a c t under 
ORS 656.029." 36 Van N a t t a a t 262. 

We t h e n e x p l a i n e d our d e c i s i o n i n Hampton a s f o l l o w s : 

"Whether the movie b u s i n e s s p e r s o n i n 
Hampton r e c e i v e d b i d s f o r the s h e e t m e t a l 
work i s not c r u c i a l . What m a t t e r s i s t h a t 
t h e movie b u s i n e s s p e r s o n a c t e d a s a g e n e r a l 
c o n t r a c t o r i n c o n t r a c t i n g f o r the work 
r e q u i r e d t o remodel the b u i l d i n g . I n 
c o n t r a c t i n g f o r the s h e e t m e t a l work, the 
movie b u s i n e s s p e r s o n , by w r i t t e n c o n t r a c t , 
l e t a c o n t r a c t f o r the performance of l a b o r 
and invoked the a p p l i c a t i o n of ORS 
656.029." 36 Van N a t t a a t 262. 

E a c h of the above c a s e s h a s been d e c i d e d on i t s f a c t s w i t h 
l i t t l e a t t e m p t t o e n u n c i a t e a p r e c i s e g e n e r a l r u l e . Such a 
g e n e r a l s t a n d a r d may n a t u r a l l y e v o l v e , but o n l y a f t e r e x p e r i e n c e 
i s g a i n e d from f u t u r e a p p l i c a t i o n s of the s t a t u t e i n v a r i o u s 
f a c t u a l c o n t e x t s . A few g u i d e l i n e s can be g l e a n e d from our 
e x p e r i e n c e t h u s f a r , however. We d e t e r m i n e t h a t the t o u c h s t o n e i n 
a p p l y i n g the " l e t s a c o n t r a c t " r e q u i r e m e n t i s not the n a t u r e o f 
the p r i m a r y ' s b u s i n e s s , but the n a t u r e of the agreement. The 
c o n t r a c t must be of a n a t u r e t h a t might t y p i c a l l y be " l e t , " a s 
t h a t term i s used i n common p a r l a n c e . The a c t u a l p r o c e s s by which 
the agreement i s e n t e r e d i n t o i s one i n d i c a t i o n of the n a t u r e of 
the agreement, but i s not n e c e s s a r i l y c o n t r o l l i n g . 

A l t h o u g h ORS 656.029(1) i s not l i m i t e d i n i t s a p p l i c a t i o n t o 
t h e c o n s t r u c t i o n i n d u s t r y , t r a d i t i o n a l c o n s t r u c t i o n s u b c o n t r a c t i n g 
agreements w e l l i l l u s t r a t e t h e s o r t of c o n t r a c t s t r i g g e r i n g 
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a p p l i c a t i o n of the s t a t u t e . They a r e o f t e n b i d and performed 
p u r s u a n t t o a w r i t t e n agreement, a l t h o u g h n e i t h e r b i d d i n g nor 
w r i t i n g i s e s s e n t i a l . N o n e t h e l e s s , t y p i c a l l y t h e y a r e 
c i r c u m s p e c t l y e n t e r e d i n t o . Such c o n t r a c t s commonly i n v o l v e a 
s u b d i v i s i o n of the p r i m a r y c o n t r a c t o r ' s r e g u l a r o p e r a t i o n , not the 
i n s i g n i f i c a n t and i n c i d e n t a l p u r c h a s e of t a n g e n t i a l s e r v i c e s . 

W i th t h e s e g u i d e l i n e s i n mind, we c o n s i d e r the f a c t s of t h i s 
c a s e . Under the agreement, S c h o t t e was g r o s s i n g a p p r o x i m a t e l y 
$13,000 p e r month p r o v i d i n g s u b s t a n t i a l s e r v i c e s d i r e c t l y r e l a t e d 
t o I P ' s r e g u l a r b u s i n e s s o p e r a t i o n . A lthough t h e r e was no f o r m a l 
b i d d i n g , c o m m e r c i a l h a u l i n g i s a v e r y c o m p e t i t i v e f i e l d . I P can 
be presumed t o have some f a m i l i a r i t y w i t h the going r a t e s , 
p a r t i c u l a r l y s i n c e i t d i d not d e a l e x c l u s i v e l y w i t h a s i n g l e 
h a u l e r . S c h o t t e ' s shoddy p r a c t i c e s gave i t the p r e c i s e s o r t of 
u n f a i r c o m p e t i t i v e advantage ORS 656.029 was e n a c t e d t o 
e l i m i n a t e . We f i n d t h a t I P d i d " l e t a c o n t r a c t " t o S c h o t t e . 
C l a i m a n t i s t o be deemed a s u b j e c t worker of I P and, a c c o r d i n g l y , 
I P i s r e s p o n s i b l e f o r h i s i n j u r i e s . 

I n j u d g i n g the r e a s o n a b l e n e s s of I P ' s d e n i a l , we a r e m i n d f u l 
of the u n c e r t a i n t y which h e r e t o f o r e h a s e x i s t e d r e l a t i v e t o t he 
a p p l i c a t i o n of ORS 656.029. We f i n d t h a t I P d i d not a c t 
u n r e a s o n a b l y , and hence an award of a p e n a l t y or a t t o r n e y f e e s i s 
not a p p r o p r i a t e f o r i t s a c t i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 31, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . The S A I F C o r p o r a t i o n ' s d e n i a l of 
F e b r u a r y 3, 1984 i s r e i n s t a t e d and approved. I n t e r n a t i o n a l Paper 
Company's d e n i a l of F e b r u a r y 6, 1984 i s s e t a s i d e and t h e c l a i m i s 
remanded t o i t f o r p r o c e s s i n g and the payment of b e n e f i t s 
a c c o r d i n g t o law. I n t e r n a t i o n a l Paper Company and not the S A I F 
C o r p o r a t i o n s h a l l be r e s p o n s i b l e f o r payment of the r e a s o n a b l e 
a t t o r n e y f e e of $1,000 awarded by the R e f e r e e t o c l a i m a n t ' s 
a t t o r n e y . The R e f e r e e ' s o r d e r i s a f f i r m e d i n a l l o t h e r r e s p e c t s . 

GREGORY A. BACON, C l a i m a n t WCB 83-10448 
T e r r y G. S u n d k v i s t , C l a i m a n t ' s A t t o r n e y May 28, 1985 
F l a h e r t y & H a l l , D e f e n s e A t t o r n e y O r d e r on Review 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P e t e r s o n ' s o r d e r which 
u p h e l d the d e n i a l of h i s i n j u r y c l a i m by the S A I F C o r p o r a t i o n , on 
b e h a l f of the noncomplying employer. On r e v i e w , c l a i m a n t c o n t e n d s 
t h a t h i s i n j u r y a r o s e out of and i n the scope of h i s employment i n 
t h a t he was a r e s i d e n t employe c o n t i n u o u s l y on c a l l . 
C o n s e q u e n t l y , he a r g u e s t h a t h i s i n j u r y , s u s t a i n e d d u r i n g p e r s o n a l 
comfort a c t i v i t i e s , i s compensable. 

We a f f i r m the o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
comment. F o l l o w i n g our de novo r e v i e w of the r e c o r d , we a r e not 
p e r s u a d e d t h a t an employe-employer r e l a t i o n s h i p e x i s t e d between 
c l a i m a n t and Mrs. Burnam, h i s a l l e g e d employer. Moreover, 
assuming such a r e l a t i o n s h i p e x i s t e d , c l a i m a n t h a s f a i l e d t o p r o v e 
t h a t he was r e q u i r e d t o r e s i d e on h i s a l l e g e d employer's p r e m i s e s 
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and t o be o n - c a l l 24 h o u r s a day. See g e n e r a l l y W a l l a c e v. Green 
Thumb, I n c . , 296 Or. 79 ( 1 9 8 3 ) . T h e r e f o r e , the i n j u r y , t h a t 
o c c u r r e d a f t e r r e g u l a r b u s i n e s s h o u r s w h i l e c l a i m a n t was d e p a r t i n g 
from the shower of h i s a l l e g e d employer's mobile home which was 
l o c a t e d on h i s a l l e g e d employer's p r e m i s e s , d i d not a r i s e out of 
and i n the c o u r s e and scope of h i s employment. 

ORDER 

. The R e f e r e e ' s o r d e r d a t e d J u l y 16, 1984 i s a f f i r m e d . 

JANNA M. BRYANT, C l a i m a n t WCB 83-10360 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e v / i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s 
o r d e r w h i c h : ( 1 ) s e t a s i d e the November 8, 1983 D e t e r m i n a t i o n 
Order a s p r e m a t u r e l y c l o s i n g c l a i m a n t ' s back c l a i m ; ( 2 ) awarded a s 
a p e n a l t y 10% of a l l d o c t o r b i l l s due and owing a t the time 
m e d i c a l t r e a t m e n t was a c c e p t e d , p l u s a $400 a t t o r n e y f e e f o r 
S A I F ' s u n r e a s o n a b l e f a i l u r e t o f o r m a l l y a c c e p t or deny m e d i c a l 
b e n e f i t s i n a t i m e l y manner; and ( 3 ) a u t h o r i z e d an o f f s e t of f o u r 
weeks temporary d i s a b i l i t y compensation f o r c l a i m a n t ' s 
u n r e a s o n a b l e f a i l u r e t o a c c e p t a temporary j o b o f f e r e d h e r . S A I F 
c o n t e n d s t h a t t h e D e t e r m i n a t i o n Order s h o u l d be r e i n s t a t e d and 
t h a t i t s h o u l d be a l l o w e d an o f f s e t f o r temporary d i s a b i l i t y 
b e n e f i t s p a i d f o r p e r i o d s s i n c e the m e d i c a l l y s t a t i o n a r y d a t e 
d e s i g n a t e d i n the D e t e r m i n a t i o n Order; t h a t i t d i d a l l t h a t was 
r e q u i r e d of i t r e l a t i v e t o the d i s p u t e d m e d i c a l b i l l s , and hence 
t h a t t h e awards of a p e n a l t y and an a s s o c i a t e d a t t o r n e y f e e s h o u l d 
be r e v e r s e d ; and t h a t c l a i m a n t ' s u n r e a s o n a b l e r e f u s a l of 
employment d i s q u a l i f i e d h e r from a l l f u t u r e temporary d i s a b i l i t y 
b e n e f i t s . C l a i m a n t contends t h a t h e r r e f u s a l of t he temporary j o b 
was not u n r e a s o n a b l e . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
comments. Dr. Damond, a c h i r o p r a c t o r , took over c l a i m a n t ' s c a r e 
on J a n u a r y 30, 1984. On A p r i l 5, 1984 he wrote S A I F t o d i s c u s s 
c l a i m a n t ' s c a s e w i t h r e s p e c t t o S A I F ' s d i s p u t e d payment voucher of 
March 14, 1984. He e x p l a i n e d the need t o t r e a t c l a i m a n t more 
f r e q u e n t l y t h a n the recommended two v i s i t s p e r month and o f f e r e d 
to d i s c u s s the m a t t e r by t e l e p h o n e i f S A I F had any f u r t h e r 
q u e s t i o n s . S A I F took no a c t i o n t o f o r m a l l y deny the d i s p u t e d 
t r e a t m e n t s i n advance of the J u l y 10, 1984 h e a r i n g . On J u l y 24, 
1984 S A I F wrote Dr. Damond a s f o l l o w s : 

" P l e a s e c o n s i d e r t h i s l e t t e r acknowledgment 
and a u t h o r i z a t i o n t o t r e a t Ms. B r y a n t a s 
you t h i n k m e d i c a l l y n e c e s s a r y . As I 
e x p l a i n e d t o you, the d i s p u t e d payment 
voucher s e n t t o you by S A I F r e q u i r e s o n l y 
t h a t you p r o v i d e a r e a s o n a b l e b a s i s f o r t h e 
f r e q u e n c y of t r e a t m e n t b e f o r e S A I F w i l l 
r e i m b u r s e you f o r such t r e a t m e n t . Your 
l e t t e r to S A I F of A p r i l 5, 1984 and your 
c o n v e r s a t i o n s w i t h me on J u l y 16 p r o v i d e a 
s u f f i c i e n t b a s i s f o r a u t h o r i z i n g your 
f r e q u e n c y of t r e a t m e n t . 
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"As I i n d i c a t e d t o you, I w i l l a u t h o r i z e 
the b i l l i n g s i n i t i a l l y d i s p u t e d by SAIF." 

SAIF had 60 days t o pay or deny t h e d i s p u t e d m e d i c a l charges 
f o l l o w i n g r e c e i p t o f Dr. Damond' s A p r i l 5, 1984 response t o th e 
d i s p u t e d payment voucher. See Kevin B e t h e l , 36 Van N a t t a 1060 
(1984) , B i l l y J. Eubanks, 35 Van N a t t a 131 (1983). SAIF's f a i l u r e 
t o t i m e l y a c t was unreasonable. We a f f i r m t he Referee's award o f 
a 10% p e n a l t y and $400 a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r d a t e d August 27, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

BETTY J . CAMPBELL, C l a i m a n t WCB 84-05230 & 84-00 6 6 3 
J o s e p h McNaught, C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
Referee Neal's o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r f a c e t j o i n t h y p e r t r o p h y . The i s s u e 
on r e v i e w i s c o m p e n s a b i l i t y . 

We a f f i r m t h e Referee's o r d e r w i t h the f o l l o w i n g comment. 
The Referee r e l i e d on Wheeler v. Boise Cascade, 66 Or App 620 
(19C4), and ASC C o n t r a c t o r s v. Harr, 69 Or App 405 (1984), f o r t h e 
p r o p o s i t i o n t h a t c l a i m a n t need not prove a worsening o f her 
c o n d i t i o n . Those cases have been c l a r i f i e d by Supreme Court 
r e v i e w i n Wheeler v. Boise Cascade, 298 Or 452 (1985): when a 
worker has a p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n , the work exposure 
must worsen the medical c o n d i t i o n i n o r d e r t o f i n d t h e worsening 
of the c o n d i t i o n compensable. The Referee went on t o f i n d t h a t 
t h e r e was no i n d i c a t i o n i n the r e c o r d t h a t c l a i m a n t ' s c o n d i t i o n 
p r e e x i s t e d her employment and t h a t the p e r s u a s i v e m e d i c a l evidence 
e s t a b l i s h e d t h a t the p r o b a b l e cause o f her c o n d i t i o n was her work 
exposure. We agree w i t h the Referee's assessment o f the evidence 
and c o n c l u s i o n . 

ORDER 

The Referee's o r d e r dated August 15, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

RONALD D. CRUMP, C l a i m a n t WCB 82-10192 & 83-10147 
W.D. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

EBI Companies r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee 
M i c h a e l Johnson's or d e r which: (1) s e t a s i d e EBI's October 18, 
1983 d e n i a l of c l a i m a n t ' s l e f t knee c o n d i t i o n ; (2) approved t h e 
SAIF C o r p o r a t i o n ' s March 4, 1983 d e n i a l ; (3) o r d e r e d EBI t o pay 
i n t e r i m compensation t o c l a i m a n t a c c o r d i n g t o law; and (4) awarded 
as a p e n a l t y 10% of a l l i n t e r i m compensation p a i d p u r s u a n t t o th e 
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o r d e r p l u s a $300 a t t o r n e y fee f o r i t s a l l e g e d l y unreasonable 
f a i l u r e t o pay i n t e r i m compensation. The i s s u e s are 
c o m p e n s a b i l i t y o f and r e s p o n s i b i l i t y f o r c l a i m a n t ' s c hondromalacia 
of t h e l e f t p a t e l l a and c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m 
compensation, p l u s t h e a s s o c i a t e d p e n a l t y and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts those p o r t i o n s o f t h e Referee's 
o r d e r r e l a t i n g t o c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

The Referee based h i s award of i n t e r i m compensation i n p a r t 
on Bono v. SAIF, 56 Or App 138 (1983), r e v ' d , 298 Or 405 ( 1 9 8 4 ) . 
I n r e v e r s i n g the Court of Appeals, the Supreme Court s t a t e d : 

"The payment of temporary t o t a l d i s a b i l i t y 
b e n e f i t s i s based i n p a r t upon whether t h e 
i n j u r e d worker 'leaves work.' ORS 
656.210(3). I n t e r i m compensation i s based 
on temporary t o t a l d i s a b i l i t y b e n e f i t s . 
Thus, we h o l d t h a t i n o r d e r t o r e c e i v e 
i n t e r i m compensation, a s u b j e c t worker must 
have l e f t work as the phrase i s used i n ORS 
656.210(3)." Bono v. SAIF, 298 Or 405, 410 
( 1 9 8 4 ) . 

The d o c t o r who t r e a t e d c l a i m a n t s i n c e 1982 never a u t h o r i z e d 
t i m e l o s s because of c l a i m a n t ' s knee. Claimant t e s t i f i e d t h a t he 
never missed work time due t o h i s knee. He i s thus not e n t i t l e d 
t o i n t e r i m compensation. There b e i n g no amounts th e n due, n e i t h e r 
a p e n a l t y based on unpaid i n t e r i m compensation nor an a s s o c i a t e d 
a t t o r n e y f e e i s a p p r o p r i a t e . See, e.g., EBI v. Thomas, 66 Or App 
105 ( 1 9 8 3 ) . We r e v e r s e those p o r t i o n s o f the Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated August 10, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the o r d e r awarding 
i n t e r i m compensation, a p e n a l t y equal t o 10% o f the i n t e r i m 
compensation awarded p l u s a $300 a t t o r n e y fee are r e v e r s e d . The 
remainder of the Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded $500 f o r s e r v i c e s on Board re v i e w , t o be p a i d by EBI 
Companies. 

MARK J . DELLER, C l a i m a n t WCB 83-05877 
J o n e s , e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee P f e r d n e r ' s 
o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s headache 
c o m p l a i n t s . The i s s u e i s c o m p e n s a b i l i t y . 

On November 21, 1980 c l a i m a n t , an a p p r e n t i c e c a r p e n t e r , f e l l 
a p p r o x i m a t e l y 26 f e e t from a s c a f f o l d . Claimant t e s t i f i e d t h a t he 
landed on a c o n c r e t e f l o o r i n a s i t t i n g p o s i t i o n , then f e l l 
backward t o the f l o o r . Claimant s u s t a i n e d a compression f r a c t u r e 
of t he L - l v e r t e b r a and chipped t h r e e f r o n t t e e t h . I t was a l s o 
suspected t h a t c l a i m a n t may have had a concussion. He was t r e a t e d 
by Dr. Cordova, i n t e r n a l medicine s p e c i a l i s t . Claimant r e t u r n e d 
t o work December 2 1 , 1980. Dr. Cordova's e a r l y r e c o r d s do n o t 
mention headaches. Claimant's c l a i m was accepted. 

On March 16, 1981 c l a i m a n t was examined by Dr. Hoppert, who 
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noted t h a t c l a i m a n t complained o f o c c a s i o n a l headaches a t n i g h t 
and i n the morning two or t h r e e times weekly. Dr. Hoppert 
performed a c l o s i n g e x a m i n a t i o n on J u l y 2, 1981. H i s r e p o r t i s 
s i l e n t about headaches. Claimant's c l a i m was c l o s e d w i t h no 
permanent d i s a b i l i t y award by a D e t e r m i n a t i o n Order dated J u l y 3 1, 
1981. 

On January 13, 1982 c l a i m a n t r e t u r n e d t o Dr. Hoppert 
c o m p l a i n i n g o f a f o u r t o s i x week h i s t o r y o f c h r o n i c headaches. 
Dr. Hoppert r e f e r r e d c l a i m a n t t o Dr. J e n n a r t , o s t e o p a t h , f o r a 
n e u r o l o g i c a l e x a m i n a t i o n . I n h i s h i s t o r y , Dr. J e n n a r t r e l a t e d 
t h a t c l a i m a n t had had headaches s i n c e h i s f a l l , and more 
p a r t i c u l a r l y d u r i n g t he p r e c e d i n g two or t h r e e months, l a s t i n g 
from s e v e r a l hours t o two or t h r e e days. Dr. J e n n a r t ' s c o n c l u s i o n 
was: 

"The headaches are s u g g e s t i v e o f muscular 
c o n t r a c t i o n c e p h a l g i a , however common 
m i g r a i n e c e p h a l g i a cannot be excluded. I t 
would be somewhat unusual f o r headaches t o 
b e g i n t h i s l o n g f o l l o w i n g head i n j u r y as a 
r e s u l t o f a c o m p l i c a t i o n o f c l o s e d head 
trauma. However, c h r o n i c s u b d u r a l hematoma 
may o c c a s i o n a l l y p r e s e n t i n t h i s f a s h i o n . 
T h i s would be a much l e s s l i k e l y 
p o s s i b i l i t y because of the absence of s i g n s 
of r a i s e d i n t r a c r a n i a l p r e s s u r e and normal 
n e u r o l o g i c a l e x a m i n a t i o n o t h e r w i s e . " 

C r a n i a l x-rays o r d e r e d by Dr. J e n n a r t were normal. 

I n September 1982 c l a i m a n t began t r e a t i n g w i t h Dr. B u t t l e r , a 
c h i r o p r a c t o r . Dr. B u t t l e r opined on October 12, 1982 t h a t 
c l a i m a n t ' s back p a i n and s u b o c c i p i t a l headaches r e s u l t e d from 
s p i n a l i n s t a b i l i t y caused by c l a i m a n t ' s f a l l . 

Dr. Larson, n e u r o l o g i s t , examined c l a i m a n t i n December 1983. 
His h i s t o r y s t a t e s t h a t c l a i m a n t ' s headaches began about s i x 
months a f t e r t h e November 1980 f a l l . Dr. Larson's r e p o r t noted 
t h a t c l a i m a n t ' s b l o o d p r e s s s u r e had been e l e v a t e d f o r a t l e a s t two 
or t h r e e months, and concluded t h a t c l a i m a n t ' s headaches were 
v a s c u l a r , "having the aspect o f common m i g r a i n e . . . ," p o s s i b l y 
due t o a n x i e t y . 

Dr. Conner, i n t e r n i s t , examined c l a i m a n t i n March 1983. H i s 
i n i t i a l i m p r e s s i o n was t h a t c l a i m a n t had m i g r a i n e and muscle 
t e n s i o n headaches. I n an A p r i l 6, 1983 r e p o r t to. SAIF, Dr. Connor 
s t a t e d : 

"To respond t o the q u e s t i o n s i n your 
l e t t e r , I am unaware o f any medical 
evidence which would s u b s t a n t i a t e t h a t 
[ c l a i m a n t ' s ] headache problems were s t i l l a 
d i r e c t r e s u l t o f h i s i n d u s t r i a l i n j u r y on 
11/21/80, i n f a c t i f you w i l l read my not e 
from 3/1/83, he i n d i c a t e d h i m s e l f t h a t he 
d i d n ' t t h i n k t h a t t h e i n j u r y a t the p r e s e n t 
time was c o n t r i b u t i n g t o h i s headaches, a t 
l e a s t I i n d i c a t e d i n my note t h a t he had 
s t a t e d t h a t he was f u l l y r e c o v e r e d from 
t h a t i n j u r y . " _5g.g_. 



On A p r i l 7, 1983 Dr. Larson w r o t e : 

" I t i s p o s s i b l e t h a t he may have developed 
headaches a f t e r a blow t o h i s head and some 
ty p e o f neck s t r a i n t h a t would s e t up a 
problem o f v a s c u l a r headaches t h a t now 
c o n t i n u e as a f u n c t i o n o f anxiousness. One 
can argue t h a t a m i g r a i n e p a t t e r n was s e t 
up by t h e blow t o t h e head and t h e amount 
o f c e r v i c a l s t r a i n . However, t h e h i s t o r y I 
o b t a i n e d was t h a t t h e headaches began a 
number o f months f o l l o w i n g h i s i n j u r y . 

" I f t h a t h i s t o r y i s c o r r e c t , then i t would 
be d i f f i c u l t t o r e l a t e h i s headache problem 
t o t h e i n j u r y o f November, 1980." 

On May 2, 1983 SAIF is s u e d i t s p a r t i a l d e n i a l . C l a i m a n t 
r e t u r n e d t o Dr. B u t t l e r i n J u l y 1983. On September 20, 1983 Dr. 
McMahon, Dr. B u t t l e r ' s a s s o c i a t e , opined t h a t c l a i m a n t ' s headaches 
were o f a r e c u r r i n g , p o s t - t r a u m a t i c v a r i e t y , due e i t h e r t o t i s s u e 
damage a t an impact s i t e , muscle t e n s i o n o r o f v a s c u l a r o r i g i n . 
The p r e v i o u s month Dr. Connor had again s t a t e d t h a t he was unable 
t o say whether t he headaches were or were n o t r e l a t e d t o t h e 
i n j u r y . F i n a l l y , on January 11, 1984 c l a i m a n t was examined by Dr. 
Ash, who s t a t e d t h a t c l a i m a n t ' s headaches were of unknown e t i o l o g y . 

Claimant i s r e q u i r e d t o prove t he c o m p e n s a b i l i t y o f h i s c l a i m 
by a preponderance o f the evidence. Hutcheson v. Weyerhaeuser 
Co., 288 Or 51, 56 (1 9 7 9 ) . I n cases i n v o l v i n g complex i s s u e s o f 
me d i c a l c a u s a t i o n , e x p e r t medical evidence i s u s u a l l y r e q u i r e d . 
U r i s v. Compensation Department, 247 Or 420, 426 (1 9 6 7 ) . We f i n d 
t h a t t h i s i s such a case. The Referee a p p a r e n t l y t h o u g h t so, as 
w e l l , as he s t a t e d i n h i s O p i n i o n and Order t h a t he was r e l u c t a n t 
t o f i n d t h a t t h e med i c a l evidence had c a r r i e d t h e burden o f 
p e r s u a s i o n . On de novo r e v i e w we f i n d t h a t i t d i d n o t . Only Dr. 
B u t t l e r was w i l l i n g t o opine t h a t c l a i m a n t ' s headaches r e s u l t e d 
from h i s compensable i n j u r y , and h i s a s s o c i a t e was e q u i v o c a l , 
o f f e r i n g t h r e e p o s s i b l e a l t e r n a t i v e t h e o r i e s . None o f the o t h e r 
d o c t o r s would l i n k t h e 1980 i n j u r y t o c l a i m a n t ' s 1983 headaches. 

ORDER 

The Referee's o r d e r dated A p r i l 10, 1984 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s September 20, 1983 p a r t i a l d e n i a l i s r e i n s t a t e d 
and a f f i r m e d . ^ — i ^ ^ — — 

DELWIN A. DOUGHTY, C l a i m a n t WCB 83-09598 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w (Remanding) 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F o s t e r ' s 
o r d e r which: (1) awarded a d d i t i o n a l temporary d i s a b i l i t y from 
t h a t awarded by an August 26, 1983 D e t e r m i n a t i o n Order; and (2) 
i n c r e a s e d c l a i m a n t ' s award o f scheduled permanent d i s a b i l i t y f o r 
l o s s o f use of h i s l e f t l e g from 37.5° (25%) t o 75° ( 5 0 % ) . 

Our de novo re v i e w o f t h e r e c o r d has r e v e a l e d t h a t E x h i b i t s 
3A - 6F were a d m i t t e d i n t o evidence. A p p a r e n t l y , E x h i b i t 6F 
r e f e r s t o an August 30, 1982 s t i p u l a t i o n , which i s r e l e v a n t t o t h e 
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temporary d i s a b i l i t y i s s u e . Documents c a r r y i n g these d e s i g n a t i o n s 
do not appear i n t h e r e c o r d . 

Pursuant t o ORS 656.295(5) t h e Board may remand a case t o t h e 
Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n or o t h e r necessary 
a c t i o n when i t determines t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed. We conclude 
t h a t t h e o m i s s i o n o f these e x h i b i t s c o n s t i t u t e s an improper, 
i n c o m p l e t e , or o t h e r w i s e i n s u f f i c i e n t development o f t h i s case. 

A c c o r d i n g l y , we remand t o the Referee t o r e c o n s i d e r t h i s 
m a t t e r i n l i g h t o f our d i s c o v e r y . Should t h e Referee conclude 
t h a t a h e a r i n g i s necessary t o i d e n t i f y these documents and 
i n c l u d e them i n t h e r e c o r d , he i s d i r e c t e d t o i n i t i a t e t h e 
a p p r o p r i a t e p r o c e e d i n g s . The Referee i s f u r t h e r d i r e c t e d t o i s s u e 
an o r d e r on r e c o n s i d e r a t i o n i n d i c a t i n g what e f f e c t , i f any, t h e 
i n c l u s i o n o f these e x h i b i t s has upon h i s o r i g i n a l o r d e r . 

ORDER 

Th i s case i s remanded t o the Referee f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

BONNIE M. DANTON, C l a i m a n t WCB 84-10003 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee McCullough's 
o r d e r which s e t a s i d e i t s d e n i a l of medical s e r v i c e s f o r t r e a t m e n t 
of c l a i m a n t ' s c u r r e n t l e f t - s i d e d c e r v i c a l , shoulder and arm 
symptoms, r e c e n t l y diagnosed by c l a i m a n t ' s a t t e n d i n g p h y s i c i a n ( s ) 
as t h o r a c i c o u t l e t syndrome. The i s s u e i s t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . We f i n d and h o l d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h by a preponderance of t h e p e r s u a s i v e evidence 
t h a t t h e r e i s a m a t e r i a l l y c a u s a l c o n n e c t i o n between her 1974 
i n j u r y and her c u r r e n t m e d i c a l c o n d i t i o n . T h e r e f o r e , we r e v e r s e 
t h e Referee's o r d e r and r e i n s t a t e the SAIF C o r p o r a t i o n ' s d e n i a l . 

The Referee e x p r e s s l y found c l a i m a n t c r e d i b l e based upon h i s 
o b s e r v a t i o n o f her demeanor. We have a b s o l u t e l y no reason t o 
q u e s t i o n c l a i m a n t ' s v e r a c i t y ; however, we have some doubts about 
c l a i m a n t ' s a b i l i t y t o a c c u r a t e l y r e c a l l t he events of her o r i g i n a l 
i n j u r y and those i m m e d i a t e l y f o l l o w i n g i t , which i s n o t t o o 
s u r p r i s i n g s i n c e a t the time of h e a r i n g i t had been almost t e n 
y e a r s s i n c e c l a i m a n t was o r i g i n a l l y i n j u r e d . T h e r e f o r e , i n making 
our f i n d i n g s c o n c e r n i n g the events s u r r o u n d i n g c l a i m a n t ' s i n j u r y , 
we p l a c e more r e l i a n c e upon the contemporaneous me d i c a l r e p o r t s 
t h a n we do upon c l a i m a n t ' s c r e d i b l e t e s t i m o n y . 

On December 2, 1974 c l a i m a n t s u s t a i n e d an i n j u r y w h i l e 
h e l p i n g t o l i f t a p a t i e n t i n bed d u r i n g her employment as a 
nurse's a i d e . The i n j u r y i n v o l v e d the muscles o f the l e f t 
s h o u l d e r and l a t e r a l aspect of the c e r v i c a l s p i n e . A 
musculoligamentous s t r a i n of the c e r v i c a l spine was diagnosed. 
C o n s e r v a t i v e t r e a t m e n t i n the form of wet and d r y heat and p a i n 
m e d i c a t i o n was a d m i n i s t e r e d . X-rays o f the c e r v i c a l s p i n e were 
normal. 
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Claimant was a p p a r e n t l y r e f e r r e d from Good Samaritan H o s p i t a l 
t o Dr. Sanders f o r f o l l o w u p . The p o r t i o n o f Dr. Sanders' i n i t i a l 
r e p o r t form t h a t was completed by c l a i m a n t d e s c r i b e s her s t a t e m e n t 
of t he i n j u r y : " I was h e l p i n g t o l i f t a p a t i e n t from b e h i n d and 
my l e f t s h o u l d e r and neck p u l l e d , snapped back r e a l h a r d . " T h i s 
r e p o r t form a l s o i n d i c a t e s t h a t , as of the d a t e o f Dr. Sanders' 
e x a m i n a t i o n , c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y , no f u r t h e r 
t r e a t m e n t was r e q u i r e d , and her i n j u r y would not cause permanent 
impairment. She was r e l e a s e d f o r work as o f December 9, 1974. 

Claimant r e t u r n e d t o work on December 12, 1974 and s u s t a i n e d 
a r e i n j u r y . A p p a r e n t l y she was pushing a p a t i e n t i n a w h e e l c h a i r 
when t h e p a t i e n t reached up, grabbed her around t h e neck and 
p u l l e d . She was a g a i n seen a t Good Samaritan H o s p i t a l , and t h e 
d i a g n o s i s and t r e a t m e n t remained t h e same. The h o s p i t a l r e c o r d o f 
the p h y s i c i a n ' s e x a m i n a t i o n i n d i c a t e s t h a t c l a i m a n t was 
e x p e r i e n c i n g p a i n , tenderness and some muscle spasm p r i m a r i l y o f 
the l e f t c e r v i c a l muscles, b u t w i t h o u t r a d i a t i o n t o t h e s h o u l d e r 
or arm. She had s l i g h t l i m i t a t i o n o f motion o f t h e c e r v i c a l s p i n e 
due t o p a i n . There were no motor or sensory d e f i c i t s i n t h e l e f t 
arm, and deep tendon r e f l e x e s were equal and a c t i v e b i l a t e r a l l y . 
T h i s r e i n j u r y was accepted and processed under the December 2, 
1974 i n j u r y c l a i m . A f t e r t h i s r e i n j u r y , c l a i m a n t d i d not r e t u r n 
t o work. 

Claimant came under t h e care of Dr. Cronk, an o r t h o p e d i c 
surgeon. H i s r e p o r t o f January 10, 1975, addressed t o Dr. 
Sanders, d e s c r i b e s c o m p l a i n t s o f l e f t - s i d e d neck p a i n , p r i n c i p a l l y 
i n the upper p o r t i o n o f the neck w i t h some r a d i a t i o n i n t o t h e l e f t 
o c c i p u t ( i . e . t h e back p a r t of t h e s k u l l ) . C laimant denied any 
r a d i a t i o n of p a i n i n t o her upper e x t r e m i t i e s and a l s o d e n i e d any 
numbness, t i n g l i n g or p a r e s t h e s i a s ( s e n s a t i o n o f numbness, 
p r i c k l i n g or t i n g l i n g ; h e i g h t e n e d s e n s i t i v i t y ) , "except f o r an 
o c c a s i o n a l f e e l i n g of numbness over the d o r s a l r a d i a l b o r d e r o f 
her l e f t f o r e a r m . " Dr. Cronk suspected t h e p o s s i b i l i t y o f 
i r r i t a t i o n o f the t h i r d c e r v i c a l nerve r o o t , and he p r e s c r i b e d a 
c e r v i c a l c o l l a r i n a d d i t i o n t o a n t i - i n f l a m m a t o r y / a n a l g e s i c 
m e d i c a t i o n . 

Dr. Cronk f o l l o w e d c l a i m a n t ' s c o n d i t i o n d u r i n g t h e month o f 
January 1975 and t h e n suggested t h a t c l a i m a n t see a n e u r o l o g i s t . 
A p p a r e n t l y , r i g h t about t h a t time i n e a r l y February 1975, c l a i m a n t 
moved t o Idaho. However, she r e t u r n e d f o r a f o l l o w u p exam by Dr. 
Cronk i n J u l y 1975. On t h a t e x a m i n a t i o n , c l a i m a n t d i s p l a y e d a 
f u l l range of motion o f her c e r v i c a l s p i n e w i t h d i s c o m f o r t a t t h e 
extremes of m o t i o n on t h e l e f t s i d e o f her neck. Dr. Cronk found 
no muscle spasm o f the paraspinous m u s c u l a t u r e , and a complete 
n e u r o l o g i c e x a m i n a t i o n o f the upper e x t r e m i t e s d i s c l o s e d no 
s p e c i f i c d e f i c i t s . He s t a t e d h i s i n a b i l i t y t o s u b s t a n t i a t e any 
o b j e c t i v e evidence o f impairment, and he c o n s i d e r e d her c o n d i t i o n 
s t a t i o n a r y . 

C laimant was examined by a neurosurgeon i n Boise, Idaho, Dr. 
K e i f e r , a p p a r e n t l y on r e f e r r a l from Dr. Cronk. Dr. K e i f e r ' s 
August 4, 1975 r e p o r t r e c o r d s a c o m p l a i n t o f p a i n i n the neck, 
l e f t p o s t e r i o r e x t e n d i n g t o t h e l e f t o c c i p u t , and a t i r e d f e e l i n g 
o f t h e neck. Claimant a p p a r e n t l y d e s c r i b e d t h e p a i n as not b e i n g 
c o n s t a n t , b u t seeming t o "come and go." I n a d d i t i o n , c l a i m a n t 
a p p a r e n t l y i n d i c a t e d t h a t a t no time had t h e r e been any r a d i c u l a r 
p a i n i n e i t h e r arm. Claimant a l s o found t h a t sometimes t y i n g a 
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t i g h t c l o t h around her head help e d her headaches. Dr. K e i f e r 
diagnosed a c e r v i c a l s p i n e s t r a i n w i t h an o b j e c t i v e l y normal 
n e u r o l o g i c a l e x a m i n a t i o n . He found no evidence o f a nerve r o o t 
compressing l e s i o n . X-rays o f the c e r v i c a l s p i n e d i s c l o s e d no 
d e f e c t . 

A f o l l o w u p n e u r o l o g i c e x a m i n a t i o n i n August o f 1975, which 
was a p p a r e n t l y prompted by a severe headache and l e f t - s i d e d neck 
p a i n t h e p r e c e d i n g evening, r e s u l t e d i n a normal n e u r o l o g i c exam. 
Dr. K e i f e r a g a i n found neck movements of c o m p l e t e l y normal range, 
w i t h equal and h y p o t o n i c deep tendon r e f l e x e s . Dr. K e i f e r gave 
c l a i m a n t another p r e s c r i p t i o n f o r T y l e n o l #3, t o be t a k e n whenever 
she had severe headaches and neck p a i n . 

On September 2, 1975 the c l a i m was c l o s e d w i t h an award f o r 
temporary t o t a l d i s a b i l i t y from December 2, 1974 t h r o u g h August 5, 
1975, l e s s time worked. 

Claimant came under the care of Dr. Johnson, another 
o r t h o p e d i c p h y s i c i a n , i n the f a l l o f 1975. I n a w r i t t e n r e p o r t t o 
SAIF dated September 18, 1975, he d e s c r i b e s c l a i m a n t ' s c o m p l a i n t s 
of c o n t i n u i n g p a i n i n the p o s t e r i o r aspect o f her neck. I n 
a d d i t i o n , Dr. Johnson r e p o r t e d : 

"At times she has severe headache w i t h 
numbness i n the l e f t s i d e of her f a c e , 
nausea, v o m i t i n g and o c c a s i o n a l l y has some 
b r i g h t l i g h t s i n her v i s i o n . She denies 
any p a i n out i n t o the s h o u l d e r s , t h e 
i n t e r s c a p u l a r areas or down i n her arms. 
Headaches a p p a r e n t l y occur one t o two times 
a week, i s [ s i c ] somewhat r e l a t e d t o 
t e n s i o n , b u t not n e c e s s a r i l y seeming t o 
cause the headaches. * * * There i s no 
r e l a t i o n s h i p t o p a i n w i t h p o s i t i o n or 
f u n c t i o n o f her upper e x t r e m i t i e s . * * * * 
" P h y s i c a l e x a m i n a t i o n demonstrates a 
d i s c o u r a g e d appearing young l a d y , who has 
some tenderness i n her upper p o s t e r i o r 
c e r v i c a l area. N e u r o l o g i c a l l y she i s 
i n t a c t i n the upper e x t r e m i t i e s . * * * * < • 

Dr. Johnson p r e s c r i b e d m e d i c a t i o n f o r r e l i e f o f c l a i m a n t ' s 
" a n x i e t y . " He b e l i e v e d t h a t an e v a l u a t i o n by a n e u r o l o g i s t would 
be i n d i c a t e d i f c l a i m a n t ' s headaches became "more obvious than the 
c e r v i c a l p a i n f o r i t does indeed sound as i f i t i s a c e p h a l g i a , 
r a t h e r t h a n c e r v i c a l syndrome." 

Claimant was h o s p i t a l i z e d i n October of 1975 f o r e v a l u a t i o n 
of her apparent o r t h o p e d i c and p s y c h i a t r i c problems. The r e p o r t 
of h i s t o r y and p h y s i c a l on admission completed by Dr. Johnson 
r e f l e c t s a h i s t o r y o f headaches d a t i n g back t o c l a i m a n t ' s teenage 
ye a r s as w e l l as p s y c h i a t r i c care f o r s e v e r a l y e a r s . Symptoms 
were d e s c r i b e d as " p e r s i s t i n g i n r a t h e r severe p a i n i n t h e l e f t 
p o s t e r i o r c e r v i c a l spine out i n t o her shoulder and some aching 
i n t o her f i n g e r s and hand, not d i s t i n c t numbness b u t a t i n g l i n g 
s e n s a t i o n . " Orthopedic e x a m i n a t i o n r e v e a l e d a f u l l range o f 
m o t i o n o f the neck, deep c r e s t absent l e f t b i c e p s j e r k , as 
compared t o good a c t i v e b i c e p s j e r k on the r i g h t , good g r i p of t h e 
hands, i n t a c t p u l s e s unchanged w i t h e l e v a t i o n or e x t e r n a l r o t a t i o n 
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of t h e arm. Remaining n e u r o l o g i c s i g n s seemed i n t a c t w i t h r e g a r d 
t o t h e upper e x t r e m i t i e s . While h o s p i t a l i z e d f o r t e n days o f bed 
r e s t and c o n s e r v a t i v e c a r e , c l a i m a n t was e v a l u a t e d by Dr. E s t e s s , 
a p s y c h i a t r i s t . H i s h i s t o r y r e f l e c t e d c h r o n i c e m o t i o n a l problems 
d u r i n g t he years p r e c e d i n g c l a i m a n t ' s 1974 i n j u r y , and f r e q u e n t 
p s y c h i a t r i c e v a l u a t i o n s . Claimant had p s y c h i a t r i c e v a l u a t i o n as 
e a r l y as t h e e i g h t h grade as a r e s u l t of d i f f i c u l t i e s w i t h h er 
f a m i l y . A p p a r e n t l y i n the f a l l o f 1974, im m e d i a t e l y p r i o r t o 
c l a i m a n t ' s i n j u r y , she was r e c e i v i n g o u t p a t i e n t p s y c h o t h e r a p y f o r 
about s i x months, p r i m a r i l y f o r m a r i t a l d i f f i c u l t i e s . T h i s s i x 
month p e r i o d o f psychotherapy would have c o i n c i d e d w i t h c l a i m a n t ' s 
December 1974 i n j u r y . Dr. Estess s t a t e d h i s i m p r e s s i o n s o f 
a n x i e t y r e a c t i o n , c h r o n i c ; immature p e r s o n a l i t y and m a r i t a l 
d i f f i c u l t i e s . He b e l i e v e d t h a t some o f c l a i m a n t ' s symptomatology 
c e r t a i n l y c o u l d be r e l a t e d t o her symptoms o f a n x i e t y . 

I n November 1975, a p p r o x i m a t e l y one month a f t e r her 
d i s c h a r g e , Dr. Johnson r e p o r t e d t o c l a i m a n t ' s a t t o r n e y t h a t 
c l a i m a n t c o n t i n u e d t o be " q u i t e u n c o m f o r t a b l e , " b u t t h a t i t was 
d i f f i c u l t t o det e r m i n e whether " i t i s p a i n or e m o t i o n a l 
d i s a b i l i t y . " I n a subsequent l e t t e r t o SAIF, Dr. Johnson r e p o r t e d 
h i s f e e l i n g t h a t c l a i m a n t ' s "main problem i s p r o b a b l y more r e l a t e d 
t o her a n x i e t y than o r g a n i c . " 

On December 30, 1975 a s t i p u l a t i o n was approved whereby 
c l a i m a n t ' s c l a i m was reopened as of the date o f her October 1975 
h o s p i t a l i z a t i o n . 

I n mid February 1976 Dr. Johnson r e p o r t e d t h a t t h e c l a i m 
c o u l d be r e c l o s e d " w i t h o u t f u r t h e r d i s a b i l i t y . " He a g a i n 
mentioned c l a i m a n t ' s "secondary and c o m p l i c a t e d problem o f her 
e m o t i o n a l s t a b i l i t y . " The c l a i m was r e c l o s e d by D e t e r m i n a t i o n 
Order dated March 9, 1976, which awarded a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y o n l y . 

Claimant r e t u r n e d t o Dr. Johnson's o f f i c e on March 10, 1976. 
Dr. Johnson noted c o n t i n u i n g symptomatic improvement s i n c e January 
of 1976 when he l a s t saw c l a i m a n t . Claimant complained o f 
numbness i n the l e f t s i d e o f her neck and head, b u t she had 
e s s e n t i a l l y normal range o f neck mot i o n . I J e u r o l o g i c a l l y she was 
i n t a c t . Dr. Johnson f e l t t h a t c l a i m a n t c o u l d be r e l e a s e d t o f u l l 
a c t i v i t y , s u s p e c t i n g t h a t her work would have t o be m o d i f i e d 
because of c o n t i n u i n g symptoms, b u t , he s t a t e d , " t h i s i s a mixed 
syndrome w i t h a mi n i m a l e f f e c t from her i n j u r y . " He f e l t c l a i m a n t 
had no impairment as a r e s u l t o f her neck i n j u r y . 

I t appears t h a t , i n a d d i t i o n t o t r e a t i n g w i t h Dr. Johnson as 
of the f a l l o f 1975, c l a i m a n t was t r e a t i n g w i t h Dr. Gibson, a 
neurosurgeon, d u r i n g t he same p e r i o d . On January 5, 1977 Dr. 
Gibson r e p o r t e d t o c l a i m a n t ' s a t t o r n e y t h a t he had been t r e a t i n g 
c l a i m a n t s i n c e September of 1975, and t h a t her major problem had 
been c h r o n i c r e c u r r i n g d a i l y t e n s i o n headaches, the onset o f which 
she r e l a t e d t o her December 1974 c e r v i c a l i n j u r y . He a l s o 
r e p o r t e d t h a t on numerous e x a m i n a t i o n s , c l a i m a n t had tenderness o f 
the p o s t e r i o r , c e r v i c a l and t r a p e z i u s musculature b i l a t e r a l l y . He 
had r e f e r r e d her f o r e x a m i n a t i o n by another neurosurgeon i n t h e 
same o f f i c e , Dr. Smith, who f e l t t h a t c l a i m a n t p o s s i b l y c o u l d have 
a C-6-7 h e r n i a t e d d i s c w i t h compression o f t h e C-7 nerve r o o t . 
T h i s c o u l d n o t be d e f i n i t e l y c o n f i r m e d , however. I t was 
d e f i n i t e l y f e l t t h a t c l a i m a n t had "a l a r g e f u n c t i o n a l component" 
t o her p a i n c o m p l a i n t s . Drs. Gibson and Smith recommended t h a t 
she be seen a t the P o r t l a n d Pain C l i n i c , s i n c e t h e r e was no 
evidence o f a s u r g i c a l l y remediable l e s i o n . 

-564-



There are two r e p o r t s from Dr. Smith, t he f i r s t b e i n g an 
October 18, 1976 r e p o r t t o Dr. Gibson. Dr. Smith took a h i s t o r y 
of c o n t i n u o u s p a i n i n t h e l e f t neck, which o f t e n r a d i a t e d i n t o t h e 
l e f t s h o u l d e r , and sometimes i n t o t h e arm and fo r e a r m . Claimant 
a p p a r e n t l y r e p o r t e d t h a t o c c a s i o n a l l y when the p a i n was severe, 
she a l s o e x p e r i e n c e d numbness o f the e n t i r e hand, as w e l l as 
numbness of the e n t i r e l e f t s i d e o f her f a c e . She a l s o complained 
of headaches. Dr. Smith's p h y s i c a l e x a m i n a t i o n r e v e a l e d no 
s p e c i f i c muscle spasm o f t h e neck, a l t h o u g h t h e r e was a h i n t o f 
spasm upon p a l p a t i o n o f t h e a n t e r i o r scalene muscles, p a r t i c u l a r l y 
on t h e l e f t s i d e . Range o f mot i o n o f t h e neck was w i t h i n normal 
l i m i t s . E x a m i n a t i o n o f t h e upper e x t r e m i t i e s r e v e a l e d no t r o p h i c 
changes, no a t r o p h y , and no d i f f e r e n c e i n s k i n t e m p e r a t u r e o r 
appearance. Motor e x a m i n a t i o n of the upper e x t r e m i t i e s was 
normal. There was r a t h e r d i f f u s e h y p a l g e s i a o f the l e f t upper 
e x t r e m i t y e x t e n d i n g t o the s u p e r i o r aspect o f the s h o u l d e r . The 
one o b j e c t i v e f i n d i n g was a d e f i n i t e d e p r e s s i o n o f the l e f t 
t r i c e p s j e r k . From c l a i m a n t ' s d e s c r i p t i o n o f her r a t h e r p o o r l y 
l o c a l i z e d p a i n and r a t h e r d i f f u s e numbness, as w e l l as t h e 
p r o l o n g e d h i s t o r y of her p a i n , Dr. Smith concluded t h a t t h e r e was 
a d e f i n i t e f u n c t i o n a l component t o her p a i n problem. 

I n a l a t e r r e p o r t t o c l a i m a n t ' s a t t o r n e y , Dr. Smith s t a t e d a 
d i a g n o s i s o f l e f t neck p a i n , l e f t s h oulder and arm p a i n o f an 
u n c e r t a i n e t i o l o g y . He was unable t o s t a t e t h a t c l a i m a n t ' s 
December 1974 i n j u r y c o n t r i b u t e d t o her p r e s e n t problem, b u t was 
o n l y a b l e t o s t a t e t h a t t h e r e was a tempo r a l r e l a t i o n s h i p between 
her p r e s e n t p a i n and her i n j u r y . 

On June 3, 1977 a s t i p u l a t i o n was approved whereby c l a i m a n t 
was awarded "an a d d i t i o n a l " 56° (17 1/2%) unscheduled d i s a b i l i t y 
i n c o n n e c t i o n w i t h her i n d u s t r i a l i n j u r y . 

No f u r t h e r m e d i c a l r e p o r t s appear i n the r e c o r d u n t i l almost 
seven years l a t e r i n May of 1984. I n t h e i n t e r i m , c l a i m a n t 
t r e a t e d w i t h s e v e r a l p h y s i c i a n s . No medical r e p o r t s were p r o v i d e d 
t o SAIF. (Nor does i t appear t h a t any b i l l i n g s were made f o r 
t r e a t m e n t a t SAIF's expense.) Claimant a p p a r e n t l y r e t u r n e d t o 
Oregon i n 1980. She r e s i d e d i n Albany, Oregon, and was t r e a t e d by 
Dr. R e i l l y , an i n t e r n i s t . He t r e a t e d her f o r an a n x i e t y t e n s i o n 
s t a t e and a p p a r e n t l y muscle c o n t r a c t i o n type o f head p a i n . She 
th e n came under t he care o f Dr. Bondland, w i t h whom she t r e a t e d 
f o r a p p r o x i m a t e l y a year and a h a l f . H i s t r e a t m e n t c o n s i s t e d 
p r i m a r i l y o f a n a l g e s i c s and muscle r e l a x a n t s . 

Claimant then came under t he care o f Dr. Bassinger, a f a m i l y 
p r a c t i t i o n e r . He diagnosed d e p r e s s i o n and p r e s c r i b e d T r i a v i l , 
which c l a i m a n t e v e n t u a l l y stopped t a k i n g . I n May o f 1984 Dr. 
Bassinger r e f e r r e d c l a i m a n t t o Dr. Throop f o r nerve c o n d u c t i o n 
v e l o c i t y and EMG (electromyogram) s t u d i e s . Dr. Bassinger 
a p p a r e n t l y was the f i r s t t o suspect t h o r a c i c o u t l e t syndrome, and 
he o r d e r e d these t e s t s w i t h t h i s d i a g n o s i s i n mind. The nerve 
c o n d u c t i o n s t u d i e s were normal b i l a t e r a l l y c o n c e r n i n g t h e median 
and u l n a r nerves. The EMG study o f t h e l e f t arm a l s o was normal. 

Dr. Bassinger then r e f e r r e d c l a i m a n t t o Dr. Ge r s t n e r , a 
g e n e r a l surgeon, f o r e v a l u a t i o n o f p o s s i b l e l e f t t h o r a c i c o u t l e t 
syndrome. On p h y s i c a l exam, Dr. Gerstner found p u l s e o b l i t e r a t i o n 
b i l a t e r a l l y w i t h c l a i m a n t ' s arms abducted a t 85 degrees. The 
e l e v a t e d arm s t r e s s t e s t was p o s i t i v e a t 20 seconds, w i t h c o l d n e s s 
i n t h e l e f t hand and aching i n the upper arm w i t h a s s o c i a t e d 
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f a t i g u e . T o t a l f a t i g u e i n t h e l e f t arm was noted a f t e r one 
m i n u t e . He found s l i g h t decrease t o p i n p r i c k s e n s a t i o n i n t h e 
u l n a r nerve d i s t r i b u t i o n i n t h e l e f t , and s t a t e d t h a t c l a i m a n t 
noted decrease o f s t r e n g t h i n the l e f t t r i c e p s and b i c e p s muscle 
groups, decrease i n l e f t hand grasp and tenderness i n t h e l e f t 
s u p r a c l a v i c u l a r space. 

The p r e c i s e h i s t o r y of i n j u r y r e c o r d e d by Dr. G e r s t n e r was: 
" * * * [ S ] h e was s u p p o r t i n g t h e upper 
p r o t i o n [ s i c ] of a p a t i e n t ' s body when t h e 
p a t i e n t f e l l and the w e i g h t of t h e p a t i e n t 
t h e n t r a n s f e r r e d t o t h e l e f t upper 
e x t r e m i t y o f [ c l a i m a n t ] . Subsequently, she 
noted d i s c o m f o r t i n the neck and shoulder 
r e g i o n on the l e f t and an a s s o c i a t e d c o l d 
f e e l i n g i n her l e f t hand. * * * * " 

Dr. G e r s t n e r s t a t e d t h a t the i n j u r y " d e s c r i b e d i n 1975 [ s i c ] " was 
c o m p a t i b l e w i t h a s t r e t c h i n j u r y t o the b r a c h i a l p l e x u s and a l s o a 
s t r e t c h i n j u r y w i t h spasm d e v e l o p i n g i n the scalene and o t h e r neck 
muscles. He observed t h a t , " s i n c e her i n j u r y o c c u r r e d n e a r l y t e n 
y e a r s ago, r e l i a n c e upon her h i s t o r y becomes the major f a c t o r i n 
c o n t r i b u t i n g her o u t l e t compression t o her i n j u r y . " He s t a t e d 
t h a t i f , i n f a c t , c l a i m a n t was asymptomatic p r i o r t o her i n j u r y 
and she c o n t i n u e d t o have problems s i n c e t h a t t i m e , he would 
c o n t r i b u t e her o u t l e t compression t o her i n d u s t r i a l i n j u r y . H i s 
recommended course of t r e a t m e n t was scalenectomy. Because 
c l a i m a n t had undergone m u l t i p l e courses o f p h y s i c a l t h e r a p y w i t h 
l i t t l e or no b e n e f i t , he doubted the v a l u e o f any f u r t h e r p h y s i c a l 
t h e r a p y . 

I n a June 22, 1984 l e t t e r t o c l a i m a n t ' s a t t o r n e y , Dr. 
Bassinger s t a t e d h i s concurrence w i t h the d i a g n o s i s o f l e f t 
t h o r a c i c o u t l e t syndrome. He a l s o s t a t e d h i s o p i n i o n t h a t t h i s 
c o n d i t i o n was r e l a t e d t o c l a i m a n t ' s December 1974 i n j u r y . He 
r e p o r t e d t h a t he had seen and t r e a t e d c l a i m a n t b e g i n n i n g i n l a t e 
October o f 1983 t h r o u g h March 23, 1984 f o r d e p r e s s i o n and t e n s i o n 
headaches. He s t a t e d t h a t c l a i m a n t " f i r s t d i s c u s s e d her symptoms 
a r i s i n g from her t h o r a c i c o u t l e t syndrome" on A p r i l 16, 1984. He 
was unable t o determine the most i n c a p a c i t a t i n g symptoms " i n 
r e f e r e n c e t o the d e p r e s s i o n and headaches vs. t h o r a c i c o u t l e t 
syndrome." 

At about t h e same t i m e , Dr. Bassinger r e p o r t e d t o SAIF t h a t 
t h e recommendation made by Dr. Gerstner was m e d i c a l l y r e a s o n a b l e , 
i n s p i t e of t h e normal EMG and nerve c o n d u c t i o n s t u d i e s . He 
s t a t e d t h a t these s t u d i e s have a s i g n i f i c a n t degree of v a l i d i t y 
when t h e y are p o s i t i v e , "but t h e y i n no way r u l e o u t a problem 
such as a t h o r a c i c o u t l e t syndrome when th e y are n e g a t i v e . " lie 
a l s o r e p o r t e d : 

"Thoracic o u t l e t syndrome f r e q u e n t l y w i l l 
have as i t s i n i t i a t i n g event a s t r e t c h or 
i n j u r y of t h e s c a l i n g [ s i c ] muscles which 
w i l l g r a d u a l l y produce t h e c l o s i n g of t h e 
t h o r a c i c o u t l e t area over a p e r i o d of 
y e a r s . The p a t i e n t s t a t e s t h a t she has had 
symptoms i n her l e f t arm and l e f t shoulder 
s i n c e the a c c i d e n t b u t t h e y have become 
p r o g r e s s i v e . T h i s h i s t o r y i s r a t h e r 
t y p i c a l f o r a t h o r a c i c o u t l e t syndrome t h a t 

-566-



occurs as a r e s u l t o f trauma t o the s c a l i n g 
[ s i c ] muscles." 

He i n d i c a t e d t h a t c l a i m a n t d i d have a s i g n i f i c a n t psychosomatic 
o v e r l a y " t o her t h o r a c i c o u t l e t syndrome," b u t t h a t t h i s d i d n o t 
"remove the p h y s i c a l problem." O b j e c t i v e f i n d i n g s c o n s i s t e d o f a 
decrease i n the b r a c h i a l r a d i a l i s deep tendon r e f l e x on t h e l e f t 
as compared t o the r i g h t and a decrease i n t h e t r i c e p s deep tendon 
r e f l e x as compared t o the r i g h t , as w e l l as a p o s i t i v e Adson's 
s i g n . He recommended s u r g e r y f o r c o r r e c t i o n o f the t h o r a c i c 
o u t l e t syndrome, the procedure o f ch o i c e b e i n g removal o f t h e 
f i r s t r i b w i t h i t s i n s e r t i o n o f the " s c a l i n g [ s i c ] muscles." 

I n J u l y o f 1984 Dr. Brown, SAIF's n e u r o l o g i c a l c o n s u l t a n t , 
reviewed c l a i m a n t ' s f i l e f o r an o p i n i o n r e g a r d i n g t he d i a g n o s i s o f 
t h o r a c i c o u t l e t syndrome, and i t s p o s s i b l e r e l a t i o n t o c l a i m a n t ' s 
i n d u s t r i a l i n j u r y . Dr. -Brown d i s p u t e d t he d i a g n o s i s o f t h o r a c i c 
o u t l e t syndrome, as w e l l as the s u r g i c a l t r e a t m e n t recommended. 
He s t a t e d t h a t t h e r e was "no c l e a r c u t evidence" t h a t c l a i m a n t 
a c t u a l l y has a t h o r a c i c o u t l e t syndrome, t h a t such a problem i s 
r a r e l y caused by an i n j u r y o f the n a t u r e she ex p e r i e n c e d , and t h a t 
t he symptoms r a r e l y r e q u i r e d s u r g i c a l t r e a t m e n t . He a l s o observed 
t h a t c l a i m a n t had a f u n c t i o n a l o v e r l a y and p s y c h i a t r i c background 
which he f e l t c o u l d r e s u l t i n m i s l e a d i n g p h y s i c i a n s as t o t h e 
n a t u r e o f her c o m p l a i n t s . He recommended another o p i n i o n from 
v a s c u l a r surgeons or o t h e r neurosurgeons. Dr. Brown commented 
t h a t t h e d i a g n o s i s was made p a r t i a l l y on the b a s i s o f o b l i t e r a t i o n 
of c l a i m a n t ' s p u l s e , and t h a t most a u t h o r i t i e s agree t h a t t h i s 
f i n d i n g i s not s u f f i c i e n t t o make a d i a g n o s i s o f t h o r a c i c o u t l e t 
syndrome. He a l s o commented t h a t p r e v i o u s examiners had not noted 
any o b l i t e r a t i o n o f the p u l s e i n d o i n g t h i s p a r t i c u l a r t e s t 
(Adson's and o t h e r h y p e r a b d u c t i o n maneuvers). 

Claimant was examined by a pa n e l o f the Orthopaedic 
C o n s u l t a n t s i n August 1984. The pa n e l c o n s i s t e d o f Dr. R e i l l y , 
n e u r o l o g i s t , and Drs. Logan and C o l e t t i , o r t h o p e d i c surgeons. The 
C o n s u l t a n t s o r d e r e d c e r v i c a l spine and chest x - r a y s , which 
d i s c l o s e d a v e r y l a r g e r i g h t c e r v i c a l r i b and a r e l a t i v e l y l a r g e 
l e f t c e r v i c a l r i b . The C o n s u l t a n t s took a complete and d e t a i l e d 
h i s t o r y , n o t i n g t h a t c l a i m a n t ' s symptoms of numbness and coldness 
i n t h e l e f t arm d i d n o t occur f o r s i x t o t w e l v e months a f t e r she 
moved t o Boise, Idaho. On p h y s i c a l exam they found normal range 
of m o t i o n o f the neck, s h o u l d e r s , elbows and w r i s t s . A l t h o u g h 
i n i t i a l l y w i t h r e i n f o r c e m e n t , t h e r e seemed t o be r e f l e x i n the 
l e f t b i c e p s and t r i c e p s , l a t e r , even w i t h r e i n f o r c e m e n t i n 
m u l t i p l e p o s i t i o n s , t h e examiner was unable t o o b t a i n any r e f l e x e s 
i n t h e l e f t arm. S i g n i f i c a n t l y , c l a i m a n t m a i n t a i n e d good r a d i a l 
p u l s e s w i t h Adson's maneuver b i l a t e r a l l y . A t the time o f the 
exam, c l a i m a n t a p p a r e n t l y was e x p e r i e n c i n g no symptoms i n her 
hands, p a r t i c u l a r l y no numbness. T h e i r diagnoses were shoulder 
s t r a i n by h i s t o r y , q u e s t i o n a b l e b i l a t e r a l c e r v i c a l r i b s w i t h 
h y p o p l a s t i c (marked by inco m p l e t e development or underdevelopment) 
r i b on the l e f t , and f u n c t i o n a l o v e r l a y t o be documented. 

The C o n s u l t a n t s concluded t h a t t h e i n i t i a l h i s t o r y from 
c l a i m a n t and t h e i r r e v i e w o f the r e c o r d s d i d not suggest any e a r l y 
r a d i c u l o p a t h y or b r a c h i a l p l e x u s compression. Furthermore, t h e y 
c o n s i d e r e d her p r e s e n t symptoms r a t h e r a t y p i c a l f o r a t h o r a c i c 
o u t l e t syndrome, "because they u s u a l l y g i v e symptoms o f numbness 
i n t h e u l n a r d i s t r i b u t i o n o f the l e f t arm or symptoms of lower 
c o r d compression which would be numbness i n t h e u l n a r aspect o f 
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the f o r e a r m and the hand." The r e f l e x change i n C6 and C7 was n o t 
s u b s t a n t i a t e d by any decreased muscle volume or weakness, or by an 
abnormal EMG. They b e l i e v e d t h a t c l a i m a n t d i d need f u r t h e r 
e v a l u a t i o n , i n c l u d i n g angiogram of t h e l e f t arm, r e p e a t EMG o f t h e 
muscles of the l e f t arm and c e r v i c a l s p i n e and, depending upon 
these f i n d i n g s , perhaps a myelogram. They d i d not b e l i e v e , 
however, t h a t t h i s s h o u l d be a t SAIF's expense. T h e i r i m p r e s s i o n 
was t h a t c l a i m a n t had a c o n g e n i t a l c e r v i c a l r i b which was p r o b a b l y 
c a u s i n g her symptoms, as opposed t o her muscle s t r a i n o f 1974. 

Upon r e c e i p t o f the C o n s u l t a n t s ' r e p o r t , SAIF i s s u e d i t s 
d e n i a l . 

At t h e h e a r i n g c l a i m a n t t e s t i f i e d t h a t her i n j u r y o c c u r r e d as 
f o l l o w s : 

"Okay, we were l i f t i n g a p a t i e n t from t h e 
w h e e l c h a i r t o t h e bed and sometimes — I 
had t h e — her back w i t h my arms under her 
arms and she s t a r t e d t o s l i p and my r i g h t 
arm c o u l d n ' t grab her q u i c k enough, so I 
grabbed w i t h my l e f t arm and i t j u s t — we 
went c l e a r t o the f l o o r w i t h h e r . " 

Claimant t e s t i f i e d t h a t she went down on her knees t o keep the 
p a t i e n t from h i t t i n g t h e f l o o r . She d e s c r i b e d immediate p a i n 
t h r o u g h t h e l e f t s i d e of her neck and her s h o u l d e r . Claimant a l s o 
t e s t i f i e d about immediate p a i n i n her l e f t arm: 

"Q. Did you n o t i c e any p a i n g o i n g i n t o 
your — e i t h e r arm? 

"A. Yeah, i t went down p r e t t y h a r d . 

"Q. The p a i n i n the arm? 

"A. Yeah. 

"Q. Which arm? 

"A. The l e f t arm. 

"Q. What d i d t h a t f e e l l i k e ? 

"A. J u s t l i k e i t s t r e t c h e d . 

"Q. 
arm? 

Okay, i t was a s t r e t c h i n g p a i n i n your 

"A. Yeah, i t was a sharp p a i n . I t wasn't 
— you know — d u l l , l i k e t h a t . " 

The Referee d i s c o u n t e d Dr. Brown's c o n c l u s i o n s based upon h i s 
assessment t h a t Dr. Brown b e l i e v e d t h e r e was l i t t l e , i f a n y t h i n g , 
wrong w i t h c l a i m a n t . We do not understand Dr. Brown t o be s t a t i n g 
t h a t t h e r e i s n o t h i n g wrong w i t h c l a i m a n t . We understand h i s 
o p i n i o n t o be t h a t , whatever i s wrong w i t h c l a i m a n t , i t i s n o t 
r e l a t e d t o her 1974 i n d u s t r i a l i n j u r y . I n a d d i t i o n , Dr. Brown 
f o r c e f u l l y , and we b e l i e v e p e r s u a s i v e l y , takes i s s u e w i t h t h e 
c u r r e n t d i a g n o s i s o f t h o r a c i c o u t l e t syndrome. To a g r e a t e x t e n t , 
the q u e s t i o n o f the pr o p e r d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n i s 
based upon e x p e r t a n a l y s i s , a l t h o u g h t h e o p p o r t u n i t y t o examine 
c l a i m a n t i s a l s o s i g n i f i c a n t . . C J K Q . 



The Orthopaedic C o n s u l t a n t s , who d i d examine c l a i m a n t and 
too k a complete h i s t o r y , e s s e n t i a l l y agree w i t h Dr. Brown's 
c o n c l u s i o n t h a t c l a i m a n t does not p r e s e n t a p i c t u r e r e p r e s e n t a t i v e 
o f t h o r a c i c o u t l e t syndrome. The h i s t o r y they took and based 
t h e i r o p i n i o n upon i s supported by our r e v i e w of t h e m e d i c a l 
r e c o r d s , which i n d i c a t e s t h a t c l a i m a n t d i d not b e g i n t o e x p e r i e n c e 
any s i g n i f i c a n t symptoms i n her l e f t arm u n t i l some t i m e a f t e r her 
i n j u r y . 

I t appears t h a t Dr. Gerstner was under the i m p r e s s i o n t h a t 
c l a i m a n t e x p e r i e n c e d arm and hand symptoms i n c l o s e (almost 
immediate, i f not immediate) tem p o r a l p r o x i m i t y t o her i n j u r y . 
The f i r s t s i g n i f i c a n t upper e x t r e m i t y symptoms a p p a r e n t l y emerged 
a t or about the t i m e of c l a i m a n t ' s October 1975 h o s p i t a l i z a t i o n i n 
Boise, Idaho, more th a n t e n months a f t e r her i n j u r y . As Dr. 
Ger s t n e r s t a t e d , c o n s i d e r i n g t he lapse of t i m e between c l a i m a n t ' s 
o r i g i n a l i n j u r y and her c u r r e n t symptomatology, r e l i a n c e upon her 
h i s t o r y i s the major f a c t o r i n a t t r i b u t i n g t h e d i a g n o s i s o f 
t h o r a c i c o u t l e t syndrome t o the i n j u r y . 

J u s t as c l a i m a n t t e s t i f i e d t h a t she exp e r i e n c e d t he immediate 
onset of l e f t arm p a i n a t the time of her i n j u r y , a f a c t n o t 
documented by contemporaneous medical r e p o r t s , i t appears she a l s o 
r e l a t e d s u b s t a n t i a l l y s i m i l a r c ircumstances t o Dr. Gerstner and 
Dr. Bassinger. T h i s c r e a t e s some doubt c o n c e r n i n g the r e l i a b i l i t y 
o f t h e i r r e s p e c t i v e o p i n i o n s on the i s s u e o f c a u s a t i o n . 
Furthermore, the me d i c a l r e p o r t s and a c c i d e n t r e p o r t forms 
d e s c r i b i n g the December 2 and December 12, 1974 i n c i d e n t s are o n l y 
a r g u a b l y c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n i a l v e r s i o n o f how her 
i n j u r y o c c u r r e d . Claimant's a t t e n d i n g p h y s i c i a n s r e l i e d upon her 
q u e s t i o n a b l e r e c o l l e c t i o n o f the mechanics of her i n j u r y , w i t h o u t 
b e n e f i t o f the contemporaneous medical r e p o r t s , which f u r t h e r 
d e t r a c t s from t he persuasiveness of t h e i r o p i n i o n s . 

I n t he i n t e r i m between 1977 and 1984, i t appears as though 
c l a i m a n t ' s p r i m a r y medical problems were headaches and, p o s s i b l y , 
d e p r e s s i o n . Thus, once she r e t u r n e d t o Oregon i n 1980, she was 
t r e a t i n g w i t h an i n t e r n i s t f o r a n x i e t y and headaches. Dr. 
Bassinger r e p o r t e d t h a t c l a i m a n t d i d not d i s c u s s her symptoms 
" a r i s i n g from her t h o r a c i c o u t l e t syndrome" u n t i l A p r i l 16, 1984, 
a l t h o u g h he had been t r e a t i n g her s i n c e October 31, 1983 f o r 
d e p r e s s i o n and t e n s i o n headaches. S i m i l a r l y , when c l a i m a n t was 
a t t e n d i n g Linn-Benton Community C o l l e g e and w o r k i n g as a c l e r i c a l 
a s s i s t a n t i n the f a l l of 1981, i t appears t h a t she became 
i n c a p a c i t a t e d as a r e s u l t o f severe headaches, not as a r e s u l t o f 
any symptoms a s s o c i a t e d w i t h neck/shoulder/arm p a i n . Claimant has 
e x p e r i e n c e d headaches s i n c e she was 15 or 16 ye a r s o f age. They 
p r e e x i s t e d her i n j u r y f o r many ye a r s , and we f i n d i n s u f f i c i e n t 
p e r s u a s i v e evidence t o e s t a b l i s h t h a t t he headaches which 
c o n t i n u e d years a f t e r her i n d u s t r i a l i n j u r y were r e l a t e d , i n 
m a t e r i a l p a r t , t o her i n j u r y . 

We have s e r i o u s doubts about the d i a g n o s i s o f t h o r a c i c o u t l e t 
syndrome. While Dr. Bassinger, a f a m i l y p r a c t i t i o n e r , a p p a r e n t l y 
found a p o s i t i v e Adson's s i g n , t he C o n s u l t a n t s (a n e u r o l o g i s t and 
two o r t h o p e d i c surgeons) found good r a d i a l p u l s e s w i t h Adson's 
maneuver b i l a t e r a l l y . T h i s d i f f e r e n c e i n the f i n d i n g s on t h e i r 
r e s p e c t i v e e x a m i n a t i o n s tends t o support Dr. R e i l l y ' s o b s e r v a t i o n 
t h a t t h e r e i s no c o n s i s t e n c y t o c l a i m a n t ' s f i n d i n g s . 
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V i e w i n g the evidence i n t h e l i g h t most f a v o r a b l e t o c l a i m a n t , 
t h e most we are a b l e t o s t a t e i s t h a t she may have t h o r a c i c o u t l e t 
syndrome, and t h a t t h i s i s p o s s i b l y r e l a t e d t o her 1974 i n d u s t r i a l 
i n j u r y . C l aimant has f a i l e d t o e s t a b l i s h t h a t her c o n t e n t i o n s are 
more l i k e l y t r u e t h a n n o t ; t h e r e f o r e , she has f a i l e d t o s a t i s f y 
her burden o f p r o v i n g the c o m p e n s a b i l i t y o f her c l a i m . Gormley v. 
SAIF, 52 Or App 1055, 1060 (1981); H e r b e r t E. R i c h a r d s , 36 Van 
N a t t a 796 ( 1 9 8 4 ) . 

ORDER 

The Referee's o r d e r d a t e d November 26, 1984 i s r e v e r s e d , and 
t h e SAIF C o r p o r a t i o n ' s d e n i a l dated August 27, 1984 i s r e i n s t a t e d 
and a f f i r m e d . 

JAMES R. DREW, C l a i m a n t WCB 83-03135 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee S e i f e r t ' s 
o r d e r s e t t i n g a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s headache 
c l a i m . SAIF a l s o contends t h a t c l a i m a n t ' s h e a r i n g r e q u e s t s h o u l d 
have been d i s m i s s e d p u r s u a n t t o OAR 438-06-070, as he f a i l e d t o 
p e r s o n a l l y appear a t the f i r s t scheduled h e a r i n g . 

F o l l o w i n g due n o t i c e , a h e a r i n g was convened i n t h i s m a t t e r 
on November 1, 1983. Claimant was not p r e s e n t , b u t was 
r e p r e s e n t e d by c o u n s e l . An Order of D i s m i s s a l f o r l a c k o f 
p r o s e c u t i o n or abandonment was e n t e r e d by Referee T e r r y Johnson on 
November 7, 1983. The o r d e r was subsequently abated and, on 
December 13, 1983, vacated. The m a t t e r was o r d e r e d remanded t o 
the docket c l e r k o f t h e Hearings D i v i s i o n t o be r e s c h e d u l e d f o r 
h e a r i n g . Only t h e November 7, 1983 Order o f D i s m i s s a l c o n t a i n e d a 
n o t i c e o f appeal r i g h t s . Board r e v i e w was not sought w i t h i n 30 
days o f t h e December 13, 1983 o r d e r d i r e c t i n g t h a t the case be 
re s c h e d u l e d f o r h e a r i n g . That o r d e r t h u s became f i n a l and may n o t 
p r e s e n t l y be r e v i e w e d . See ORS 656.289(3). 

Claimant s u f f e r e d p e r s i s t e n t headaches a f t e r bumping h i s head 
on an overhead p i p e on J u l y 15, 1982. The c l a i m was accepted as a 
n o n d i s a b l i n g i n j u r y . A l t h o u g h c l a i m a n t had a h i s t o r y o f p r i o r 
headaches, a t t h e time o f t h e i n j u r y he had been asymptomatic f o r 
a t l e a s t f o u r y e a r s . On February 15, 1983 SAIF n o t i f i e d c l a i m a n t 
t h a t a l t h o u g h m e d i c a l expenses r e l a t e d t o the i n j u r y would be 
p a i d , i t would no l o n g e r accept r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
headaches, c o n t e n d i n g t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was 
u n r e l a t e d t o t h e compensable i n j u r y . 

V a r i o u s t r e a t i n g p h y s i c i a n s have o f f e r e d o p i n i o n s r e g a r d i n g 
t h e cause o f c l a i m a n t ' s c o n d i t i o n . Dr. M a r t i n e z r e p o r t e d on 
November 9, 1982 t h a t c l a i m a n t ' s symptomatology d i d not f o l l o w t h e 
u s u a l p a t t e r n o f p o s t t r a u m a t i c headaches, t h e r e f o r e , o t h e r 
f a c t o r s n o t r e l a t e d t o t h e i n d u s t r i a l i n j u r y c o u l d be i n v o l v e d i n 
h i s c o m p l a i n t s . He r e p o r t e d on January 19, 1983 t h a t c l a i m a n t had 
no headaches b e f o r e t h e i n j u r y , b u t d i d have m i g r a i n e s , and t h a t 
these were aggravated by the trauma. On May 26, 1983 he s t a t e d 
t h a t as o f October 1, 1982, when he l a s t saw c l a i m a n t , t h e 
e t i o l o g y o f t h e headaches was not w e l l d e t e r m i n e d . He s t a t e d , 
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" [ A ] f t e r f o u r months o f a v e r y m i l d head i n j u r y w i t h a normal 
n e u r o l o g i c a l exam and normal CT scan, I saw no reason f o r h i s 
headaches." 

Dr. N o r r i s - P e a r c e r e p o r t e d on December 17, 1982 t h a t c l a i m a n t 
was most l i k e l y s u f f e r i n g from p o s t t r a u m a t i c v a s c u l a r headaches 
w i t h some muscle c o n t r a c t i o n component. On February 17, 1983 he 
s t a t e d t h a t many a u t h o r i t i e s f e e l t h a t p o s t i n j u r y headaches are 
more common i n i n d i v i d u a l s w i t h p r i o r h i s t o r i e s o f headaches. He 
s t a t e d t h a t t h e f a c t t h a t t h e headaches began f o l l o w i n g t h e 
i n j u r y , d u r i n g which c l a i m a n t a p p a r e n t l y s u f f e r e d b r i e f l o s s o f 
consciousness, appeared t o show a v e r y s i m p l e cause and e f f e c t 
r e l a t i o n s h i p . A l t h o u g h c l a i m a n t ' s headaches were not t y p i c a l i n 
t h e i r l o c a t i o n and p a t t e r n f o r c l a s s i c p o s t concussion headaches, 
Dr. N o r r i s - P e a r c e noted t h a t most a u t h o r i t i e s c u r r e n t l y 
acknowledge a g r e a t e r v a r i a n c e i n t h e appearance o f c h r o n i c 
headaches than p r e v i o u s l y d e l i n e a t e d i n the t e x t books. 

F i n a l l y , Dr. P a t t e r s o n , c l a i m a n t ' s most r e c e n t t r e a t i n g 
d o c t o r , i n d i c a t e d on May 30, 1984 t h a t i n h i s o p i n i o n , more l i k e l y 
t h a n n o t , c l a i m a n t ' s headaches are r e l a t e d t o h i s compensable 
i n j u r y v i a a g g r a v a t i o n or p r e c i p i t a t i o n o f a p r e e x i s t i n g c o n d i t i o n . 

A l s o i n the r e c o r d i s a r e p o r t from Dr. Brown, who reviewed 
t h e f i l e a t SAIF's r e q u e s t b u t d i d not examine c l a i m a n t . He notes 
t h a t c l a i m a n t has a h i s t o r y o f nervousness and t h a t o t h e r people 
c l o s e t o c l a i m a n t have d i e d suddenly a f t e r head i n j u r i e s . He 
opined t h a t t he headaches were u n r e l a t e d t o t h e i n j u r y , and t h a t 
c l a i m a n t ' s c o n d i t i o n may be due t o nonwork r e l a t e d p s y c h i a t r i c 
problems g i v i n g r i s e t o t e n s i o n s . 

Headaches have been c l a i m a n t ' s c h i e f c o m p l a i n t v i r t u a l l y from 
t h e day o f the i n j u r y . W hile t h e c l a i m was i n accepted and open 
s t a t u s , SAIF p u r p o r t e d t o d i s c l a i m f u t u r e r e s p o n s i b i l i t y f o r t h i s 
c o n d i t i o n . Such a p r e c l o s u r e p a r t i a l d e n i a l i s not p e r m i t t e d . 
See S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 (198 3 ) . 
Moreover, t h e me d i c a l evidence persuades us t h a t t he t r a u m a t i c 
i n j u r i e s o f J u l y 15, 1982 c o n t i n u e t o be a m a t e r i a l c o n t r i b u t i n g 
cause o f c l a i m a n t ' s headaches. A c c o r d i n g l y , we a f f i r m . 

ORDER 

The Referee's, o r d e r dated August 29, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

CHARLES B. EDWARDS, C l a i m a n t WCB 82-06575 
C o w l i n g , e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s case i s b e f o r e the Board on remand from the Court o f 
Appeals, Edwards v. SAIF, 72 Or App 435 (1985). We have been 
i n s t r u c t e d t o a l l o w c l a i m a n t ' s c l a i m f o r h i s c e r v i c a l s p i n e 
c o n d i t i o n . 

Now, t h e r e f o r e , t he SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l dated 
June 30, 1982 i s hereby s e t a s i d e and c l a i m a n t ' s c l a i m i s remanded 
t o t h e SAIF C o r p o r a t i o n f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. 

IT IS SO ORDERED. 
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C D . ENGLISH, C l a i m a n t WCB 84-01867 
Kenneth P e t e r s o n , J r . , C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Leahy's 
o r d e r t h a t d e n i e d h i s r e q u e s t f o r temporary p a r t i a l d i s a b i l i t y , a 
p e n a l t y and an a t t o r n e y f e e . Claimant contends he i s e n t i t l e d t o 
temporary p a r t i a l d i s a b i l i t y , p e n a l t i e s and accompanying a t t o r n e y 
fees because o f the SAIF C o r p o r a t i o n ' s f a i l u r e t o pay temporary 
p a r t i a l d i s a b i l i t y as o r d e r e d by a February 9, 1984 D e t e r m i n a t i o n 
Order. I n i t s b r i e f , SAIF contends t h a t t h e D e t e r m i n a t i o n Order 
sho u l d be m o d i f i e d t o t e r m i n a t e temporary p a r t i a l d i s a b i l i t y as o f 
the d a t e c l a i m a n t was r e l e a s e d t o r e g u l a r work. We have a u t h o r i t y 
t o c o n s i d e r the i s s u e r a i s e d i n SAIF's respondent b r i e f 
n o t w i t h s t a n d i n g i t s f a i l u r e t o c r o s s - r e q u e s t r e v i e w . Jimmie 
Parkerson, 35 Van N a t t a 1247, 1249-50 (19 8 3 ) . 

Claimant i s a 47 year o l d c a r p e n t e r . I n December 1982 he 
compensably i n j u r e d h i s r i g h t index f i n g e r . Claimant sought 
emergency room t r e a t m e n t from Dr. G i l l i e s . Dr. G i l l i e s diagnosed 
" p o s s i b l e l i g a m e n t t e a r " and r e l e a s e d c l a i m a n t t o l i g h t work. 
Claimant a p p a r e n t l y r e t u r n e d t o work, a l t h o u g h i t i s u n c l e a r 
whether h i s d u t i e s were m o d i f i e d . Treatment was c o n s e r v a t i v e 
u n t i l March 1983, when s u r g e r y was performed by Dr. Karmy, 
o r t h o p e d i s t . The s u r g e r y was designed t o r e p a i r t h e p a r t i a l l y 
r u p t u r e d f l e x o r tendon o f c l a i m a n t ' s r i g h t index f i n g e r . 

I n May 1983 Dr. Karmy r e p o r t e d t h a t he was s t i l l t r e a t i n g 
c l a i m a n t , b u t a n t i c i p a t e d r e l e a s i n g him f o r work p o s s i b l y by t h e 
end o f June. By c h a r t n o t e dated June 30, 1983, Dr. Karmy 
r e p o r t e d t h a t c l a i m a n t e x p e r i e n c e d p a i n i n h i s palm and noted a 
poor g r i p w h i l e " a t t e m p t i n g t o work" and use h i s hammer. Dr. 
Karmy a d v i s e d c l a i m a n t t o c o n t i n u e u s i n g h i s hand, t r y t o r e b u i l d 
h i s s t r e n g t h , and r e t u r n as needed. Dr. Karmy opined t h a t 
c l a i m a n t c o u l d s t a r t engaging i n a r e h a b i l i t a t i o n program, w i t h o u t 
r e s t r i c t i o n , i f i t was deemed necessary. 

On J u l y 18, 1983 Dr. Karmy r e p o r t e d t h a t he had l a s t t r e a t e d 
c l a i m a n t on June 30. Dr. Karmy f u r t h e r a d v i s e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and was r e l e a s e d f o r r e g u l a r work. On 
August 3 1 , 1983 Dr. Karmy repeated h i s " J u l y " c o n c l u s i o n s and 
suggested an independent e x a m i n a t i o n . 

By c h a r t note dated September 12, 1983 Dr. Karmy r e p o r t e d 
t h a t c l a i m a n t had r e t u r n e d t o c o n s t r u c t i o n work out o f n e c e s s i t y . 
However, c l a i m a n t was e x p e r i e n c i n g c o n s i d e r a b l e p a i n , d i f f i c u l t i e s 
g r a s p i n g h i s hammer and i n t e r m i t t e n t t r i g g e r i n g o f h i s r i n g 
f i n g e r . Dr. Karmy p r e s c r i b e d m e d i c a t i o n and recommended t h a t 
c l a i m a n t r e t u r n f o r t r e a t m e n t on an as needed b a s i s . Dr. Karmy 
f u r t h e r n o t ed t h a t " I am n o t sure what e l s e t o do t o t r y t o make 
h i s hand p a i n s e t t l e down." 

I n December 1983 Dr. B i l l s performed an independent m e d i c a l 
e x a m i n a t i o n . Dr. B i l l s opined t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and was capable of l i g h t work. Dr. Karmy c o n c u r r e d 
w i t h t h i s o p i n i o n . 

A D e t e r m i n a t i o n Order issued on February 9, 1984. Among 
o t h e r awards c l a i m a n t r e c e i v e d 60% scheduled r i g h t index f i n g e r 
d i s a b i l i t y and temporary p a r t i a l d i s a b i l i t y between May 5, 1983 
and September 12, 1983, l e s s time worked. On February 21, 1984 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g was f i l e d . 
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C l a i m a n t t e s t i f i e d t h a t he r e c e i v e d temporary b e n e f i t s u n t i l 
a p p r o x i m a t e l y J u l y 14, 1983. Between J u l y 14, 1983 and 
September 12, 1983 he r e c e i v e d unemployment b e n e f i t s t o t a l l i n g 
$198 and e a r n e d a p p r o x i m a t e l y $45 i n income. C l a i m a n t a d v i s e d 
S A I F of t h e s e amounts. 

The R e f e r e e a f f i r m e d the D e t e r m i n a t i o n Order. B e cause 
c l a i m a n t c o u l d work, d i d work, and d i d r e c e i v e unemployment 
b e n e f i t s , t h e R e f e r e e was c o n v i n c e d t h a t no award was due beyond 
June 30 or J u l y 18. However, r e a s o n i n g t h a t S A I F s h o u l d have 
r e q u e s t e d r e c o n s i d e r a t i o n from the E v a l u a t i o n D i v i s i o n , t h e 
R e f e r e e d e c l i n e d t o modify the temporary p a r t i a l d i s a b i l i t y 
award. The R e f e r e e a l s o d e c l i n e d t o p e n a l i z e S A I F f o r not 
c o m p l y i n g w i t h the D e t e r m i n a t i o n Order b e c a u s e i t was j u s t i f i e d i n 
r e l y i n g upon the a t t e n d i n g p h y s i c i a n ' s a p p r o v a l of c l a i m a n t ' s 
r e t u r n t o work and b e c a u s e temporary p a r t i a l d i s a b i l i t y c o u l d not 
a c c u r a t e l y be d e t e r m i n e d . 

Temporary d i s a b i l i t y b e n e f i t s a r e due no l a t e r t h a n the 14th 
day a f t e r t h e d a t e of any d e t e r m i n a t i o n or l i t i g a t i o n o r d e r which 
o r d e r s temporary d i s a b i l i t y . OAR 4 3 6 - 5 4 - 3 1 0 ( 3 ) ( c ) . 

S A I F concedes t h a t i t d i d not comply w i t h the D e t e r m i n a t i o n 
Order, but c o n t e n d s t h a t i t s conduct was j u s t i f i e d based upon Dr. 
Karmy's r e p o r t s t h a t c l a i m a n t had been r e l e a s e d t o r e g u l a r work. 
S A I F ' s argument i s c o n v i n c i n g when o f f e r e d a s j u s t i f i c a t i o n f o r 
i t s u n i l a t e r a l t e r m i n a t i o n of temporary b e n e f i t s or i t s subsequent 
r e q u e s t f o r m o d i f i c a t i o n of the temporary d i s a b i l i t y award. 
However, S A I F ' s argument does not e x c u s e i t s f a i l u r e t o comply 
w i t h the c l e a r i n s t r u c t i o n s of the D e t e r m i n a t i o n Order. 

We f i n d t h a t S A I F u n r e a s o n a b l y r e f u s e d t o pay temporary 
compensation t o which c l a i m a n t was l e g a l l y e n t i t l e d . T h e r e f o r e , 
c l a i m a n t s h a l l r e c e i v e not o n l y t h a t p o r t i o n of the temporary 
p a r t i a l d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order which i t 
r e f u s e d t o pay, but a p e n a l t y and accompanying a t t o r n e y f e e s . ORS 
6 5 6 . 2 6 2 ( 1 0 ) . 

A l t h o u g h we c o n s i d e r S A I F ' s conduct t o be u n r e a s o n a b l e , we 
d e c l i n e t o a s s e s s the maximum p e n a l t y b e c a u s e of such m i t i g a t i n g 
f a c t o r s a s Dr. Karmy's J u l y and August r e p o r t s and c l a i m a n t ' s 
prompt r e q u e s t f o r h e a r i n g , which a r g u a b l y p r e v e n t e d S A I F from 
r e q u e s t i n g r e c o n s i d e r a t i o n . A c c o r d i n g l y , S A I F i s a s s e s s e d a 15% 
p e n a l t y on "the amounts then due" and accompanying a t t o r n e y f e e s 
f o r i t s u n r e a s o n a b l e r e f u s a l t o pay compensation. ORS 
6 5 6 . 2 6 2 ( 1 0 ) . The p e n a l t y s h a l l be based on temporary p a r t i a l 
d i s a b i l i t y due between J u l y 14, 1983 and September 12, 1983, l e s s 
time worked and o t h e r a p p r o p r i a t e a d j u s t m e n t s such a s unemployment 
b e n e f i t s . 

A l t h o u g h we c o n c l u d e S A I F was r e q u i r e d t o comply w i t h the 
D e t e r m i n a t i o n Order, we a r e p e r s u a d e d t h a t t h e temporary p a r t i a l 
d i s a b i l i t y b e n e f i t s s h o u l d have t e r m i n a t e d e f f e c t i v e June 30, 
1983. T h e r e f o r e , the temporary p a r t i a l d i s a b i l i t y award i s 
m o d i f i e d . 

We f i n d t h e e v i d e n c e p e r s u a s i v e t h a t c l a i m a n t was r e l e a s e d 
f o r r e g u l a r work and m e d i c a l l y s t a t i o n a r y sometime between June 30 
and J u l y 18, 1983. We c o n s i d e r June 30, 1983 t o be the e f f e c t i v e 
d a t e f o r t e r m i n a t i o n of temporary b e n e f i t s . T h i s d a t e c o i n c i d e d 
w i t h c l a i m a n t ' s most r e c e n t e x a m i n a t i o n w i t h Dr. Karmy, c l a i m a n t ' s 
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t r e a t i n g p h y s i c i a n . Dr. Karmy i n d i c a t e d a t t h a t time t h a t 
c l a i m a n t was w o r k i n g . Moreover, t h i s e x a m i n a t i o n p r e c e d e d Dr. 
Karmy's c l e a r and unambiguous J u l y and August r e p o r t s w h i c h 
c o n c l u d e d t h a t c l a i m a n t was r e l e a s e d f o r r e g u l a r work and 
m e d i c a l l y s t a t i o n a r y . N e i t h e r Dr. Karmy's September c h a r t n o t e 
nor h i s subsequent agreement w i t h Dr. B i l l s ' " l i g h t d u t y " 
a s s e s s m e n t c o n v i n c e us t h a t temporary b e n e f i t s s h o u l d e x t e n d 
beyond June 30. 

A c c o r d i n g l y , we modify t h a t p o r t i o n of the D e t e r m i n a t i o n 
Order w h i c h awarded temporary p a r t i a l d i s a b i l i t y through 
September 12, 1983. C l a i m a n t ' s temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s s h o u l d have t e r m i n a t e d e f f e c t i v e June 30, 1983. 

T h i s f i n d i n g does not e x c u s e S A I F ' s f a i l u r e t o a b i d e by t h e 
D e t e r m i n a t i o n Order, f o r which we have a s s e s s e d S A I F a p e n a l t y . 
However, t h i s subsequent m o d i f i c a t i o n h a s c r e a t e d an overpayment. 
T h e r e f o r e , S A I F s h a l l be a u t h o r i z e d t o r e c o v e r t h i s overpayment by 
way of o f f s e t a g a i n s t f u t u r e awards of permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1984 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . T h a t p o r t i o n which d e c l i n e d t o a s s e s s the 
S A I F C o r p o r a t i o n a p e n a l t y and an accompanying a t t o r n e y f e e i s 
r e v e r s e d . S A I F i s o r d e r e d t o pay temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s from J u l y 14, 1983 through September 12, 1983, l e s s time 
worked and unemployment b e n e f i t s , a 15% p e n a l t y based on t h i s 
c ompensation, and a $400 a t t o r n e y ' s f e e . T h a t p o r t i o n of t h e 
R e f e r e e ' s o r d e r which found t h a t temporary p a r t i a l d i s a b i l i t y 
s h o u l d t e r m i n a t e September 12, 1983 i s m o d i f i e d . Temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s s h o u l d t e r m i n a t e e f f e c t i v e J u n e 30, 
1983. S A I F i s a u t h o r i z e d t o o f f s e t temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s payments, made f o r the p e r i o d b e g i n n i n g June 30, 1983 and 
r u n n i n g through September 12, 1983, a g a i n s t f u t u r e permanent 
d i s a b i l i t y awards. The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . . 

JOHN A. GRAHAM, C l a i m a n t WCB 84-01383 & 84-03399 
Noreen S a l t v e i t , C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp Legal., D e f e n s e A t t o r n e y O r d e r on Revi e w ( R e m a n d i n g ) 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r w h i c h : 
( 1 ) u pheld the S A I F C o r p o r a t i o n ' s d e n i a l of h i s a g g r a v a t i o n c l a i m 
f o r a 1980 neck, r i g h t s h o u l d e r , and t r a p e z i u s i n j u r y ; and ( 2 ) 
upheld U n i t e d P a c i f i c I n s u r a n c e Company's " s o - c a l l e d " de f a c t o 
d e n i a l of h i s low back c l a i m . On r e v i e w , the i s s u e s a r e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

Our de novo r e v i e w of the r e c o r d h a s r e v e a l e d t h a t t h e 
R e f e r e e a d m i t t e d i n t o e v i d e n c e E x h i b i t 138. The p a r t i e s ' b r i e f s 
r e f e r t o t h i s e x h i b i t a s a March 1984 d e n i a l l e t t e r from U n i t e d 
P a c i f i c / R e l i a n c e I n s u r a n c e Company. N e i t h e r a March 1984 d e n i a l 
l e t t e r nor a document marked E x h i b i t 138 a p p e a r s i n the r e c o r d . 

P u r s u a n t t o ORS 656.295(5) the Board may remand a c a s e t o the 
R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n or o t h e r n e c e s s a r y 
a c t i o n , when i t d e t e r m i n e s t h a t a c a s e has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . Me c o n c l u d e 
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t h a t t h e o m i s s i o n of E x h i b i t 138 c o n s t i t u t e s an improper, 
i n c o m p l e t e , or o t h e r w i s e i n s u f f i c i e n t development of t h i s c a s e . 

A c c o r d i n g l y , we remand t o the R e f e r e e t o r e c o n s i d e r t h i s 
m a t t e r i n l i g h t of our d i s c o v e r y . Should the R e f e r e e c o n c l u d e 
t h a t a h e a r i n g i s n e c e s s a r y t o i d e n t i f y t h e a f o r e m e n t i o n e d e x h i b i t 
and i n c l u d e i t i n the r e c o r d , he i s d i r e c t e d t o i n i t i a t e t h e 
a p p r o p r i a t e p r o c e e d i n g s . The R e f e r e e i s f u r t h e r d i r e c t e d t o i s s u e 
an o r d e r on r e c o n s i d e r a t i o n i n d i c a t i n g t h e e f f e c t , i f any, t h e 
i n c l u s i o n of E x h i b i t 138 h a s upon h i s o r i g i n a l o r d e r . 

ORDER 

T h i s c a s e i s remanded t o the R e f e r e e f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

DEBORAH L. GREENE, C l a i m a n t WCB 83-05732 
D a v i d H o l l a n d e r , C l a i m a n t ' s A t t o r n e y May 28, 1985 
Tooz e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r w h i c h 
upheld the i n s u r e r ' s d e n i a l of h e r low back c l a i m . On r e v i e w , 
c l a i m a n t contends the d e n i a l was i n v a l i d s i n c e the i n s u r e r f a i l e d 
t o c l o s e h e r a c c e p t e d n o n d i s a b l i n g i n j u r y c l a i m b e f o r e i s s u i n g i t s 
d e n i a l . We a f f i r m w i t h the f o l l o w i n g comment. 

C l a i m a n t was 28 y e a r s o l d a t the time of h e a r i n g . On 
F e b r u a r y 25, 1982, w h i l e working a s a c l e r k f o r the s e r v i c e 
department of an a u t o m o b i l e agency, she caught a s l i p p i n g p r e s s u r e 
p l a t e . She f e l t a s though a l l h e r m u s c l e s i n h e r back and r i g h t 
s i d e had been p u l l e d . C l a i m a n t was s o r e f o r a p p r o x i m a t e l y one 
week, but d i d not m i s s any time from work. A l t h o u g h she a p p l i e d 
"Deep Heat," took h o t b a t h s and i n g e s t e d " l o t s " of a s p i r i n , 
c l a i m a n t d i d not seek m e d i c a l a t t e n t i o n . 

C l a i m a n t ' s i n j u r y c l a i m was a c c e p t e d a s a n o n d i s a b l i n g i n j u r y 
on March 10, 1982. At the time of a c c e p t a n c e , the i n s u r e r 
p r o v i d e d c l a i m a n t w i t h a copy of h e r c l a i m and a document 
p e r t a i n i n g t o n o n d i s a b l i n g c l a i m s . " N o n d i s a b l i n g i n j u r y " was 
d e f i n e d a s time l o s s no g r e a t e r than 3 days and no permanent 
impairment. C l a i m a n t was a d v i s e d t h a t i f she o b j e c t e d t o h e r 
i n j u r y ' s c l a s s i f i c a t i o n she c o u l d r e q u e s t a r e c l a s s i f i c a t i o n from 
the Workers' Compensation Department f o r a p e r i o d of one y e a r from 
the d a t e of h e r i n j u r y . Should h e r c o n d i t i o n worsen, c l a i m a n t was 
a d v i s e d t h a t she had a g g r a v a t i o n r i g h t s f o r a p e r i o d of 5 y e a r s 
from the d a t e of h e r i n j u r y . The document a l s o p r o v i d e d c l a i m a n t 
w i t h the a d d r e s s and phone number of the Workers' Compensation 
Department. 

C l a i m a n t c o n t i n u e d t o work f o r h e r employer u n t i l October 
1982. She a l s o c o n t i n u e d t o engage i n r e c r e a t i o n a l a c t i v i t i e s , 
i n c l u d i n g s o f t b a l l i n the summer of 1982 and b o w l i n g from 
September 1982 through A p r i l 1983. Her p r i m a r y p h y s i c a l 
c o m p l a i n t s i n v o l v e d a s h a r p p a i n which r a d i a t e d from h e r r i g h t h i p 
down h e r l e g and back p r e s s u r e . As the months p r o g r e s s e d t h e p a i n 
became more f r e q u e n t and g r e a t e r i n i n t e n s i t y . 
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I n mid-March 1983 c l a i m a n t and h e r husband took a 
" m i n i - v a c a t i o n " t o I d a h o . A f t e r t h e a p p r o x i m a t e l y n i n e hour 
one-way t r i p , c l a i m a n t was " r e a l l y s o r e " and h e r " l e g s gave way." 
C l a i m a n t ' s c o m p l a i n t s c o n t i n u e d on h e r r e t u r n t r i p . F o l l o w i n g h e r 
a r r i v a l home, c l a i m a n t took a h o t b a t h . The n e x t morning h e r 
husband gave h e r a back r u b . When h e r husband a p p l i e d p r e s s u r e t o 
h e r low back, c l a i m a n t " j u s t about went through t h e c e i l i n g . " 

C l a i m a n t sought emergency room t r e a t m e n t on March 22, 1983. 
N o ting a h i s t o r y of a back problem f o r some time s t a r t i n g w i t h a 
l i f t i n g i n c i d e n t a t work, Dr. L i n d q u i s t d i a g n o s e d p r o b a b l e lumbar 
spasm. The d o c t o r p r e s c r i b e d m e d i c a t i o n , b e d r e s t , and h e a t . Dr. 
L i n d q u i s t recommended t h a t c l a i m a n t be o f f work from 7 t o 10 d a y s . 

The f o l l o w i n g day c l a i m a n t was examined by Dr. Kaesche, 
o r t h o p e d i s t , who d i a g n o s e d r i g h t l e g s c i a t i c a due t o a h e r n i a t e d 
n u c l e u s p u l p o s u s , p r o b a b l y L5, S I . However, a subsequent 
myelogram and CAT s c a n were normal. 

A f t e r l e a r n i n g of the massage i n c i d e n t , Dr. Kaesche s t a t e d 
t h a t he c o u l d not make an a s s e s s m e n t a s t o i t s e f f e c t on 
c l a i m a n t ' s c o n d i t i o n . Dr. Kaesche opined t h a t h i s d i a g n o s i s 
remained s c i a t i c a , p r i m a r i l y based upon c l a i m a n t ' s symptomatology 
and "some s u b j e c t i v e type p h y s i c a l f i n d i n g s , s p e c i f i c a l l y some 
d e c r e a s e d s e n s a t i o n . " 

I n May 1983 the i n s u r e r d e n i e d c l a i m a n t ' s " r e q u e s t f o r 
r e o p e n i n g " of h e r a c c e p t e d n o n d i s a b l i n g i n j u r y c l a i m . The i n s u r e r 
s t a t e d t h a t h e r husband's massage i n c i d e n t c o n s t i t u t e d a new 
i n j u r y which was u n r e l a t e d t o c l a i m a n t ' s j o b i n c i d e n t . 

I n October 1983 c l a i m a n t was examined by Dr. M i l l e r , 
n e u rosurgeon, on c o n s u l t a t i o n from Dr. K a e s c h e . Dr.. M i l l e r 
r e p o r t e d t h a t he d i d not f i n d any o b j e c t i v e f i n d i n g s t o s u g g e s t 
r a d i c u l o p a t h y . I t was Dr. M i l l e r ' s o p i n i o n t h a t c l a i m a n t ' s « 
symptoms p r o b a b l y r e l a t e d t o c h r o n i c l u m b o s a c r a l s t r a i n and 
s e c o n d a r y derangement. Dr. M i l l e r d i d not a t t r i b u t e t h e s t r a i n t o 
any s p e c i f i c i n c i d e n t . 

I n October 1983 the O r t h o p a e d i c C o n s u l t a n t s performed an 
independent m e d i c a l e x a m i n a t i o n . The C o n s u l t a n t s c o n c l u d e d t h a t 
c l a i m a n t ' s F e b r u a r y 1982 s t r a i n of the lower back had r e s o l v e d 
q u i t e s a t i s f a c t o r i l y , w i t h o u t any permanent impairment. The 
C o n s u l t a n t s f u r t h e r opined t h a t c l a i m a n t ' s c o n t i n u i n g symptoms 
were " l a r g e l y s u b s t a n t i a t e d on a s u b j e c t i v e b a s i s " and d i d not 
seem t o be r e l a t e d t o the F e b r u a r y 1982 i n c i d e n t . 

I n December 1983 Dr. Kaesche a d v i s e d c l a i m a n t ' s a t t o r n e y t h a t 
the " t r e a t m e n t " c l a i m a n t r e c e i v e d from h e r husband would not have 
s i g n i f i c a n t l y a g g r a v a t e d h e r back s i t u a t i o n . Dr. K aesche f u r t h e r 
s t a t e d t h a t i t was not uncommon f o r p e o p l e who e x p e r i e n c e d 
s c i a t i c a t o i n t e r m i t t e n t l y e x p e r i e n c e s i m i l a r c o m p l a i n t s 
throughout t h e i r l i f e . Dr. Kaesche opined t h a t "on t h e b a s i s of 
[ c l a i m a n t ' s ] h i s t o r y , [ c l a i m a n t ' s ] back and l e g p a i n was r e l a t e d 
t o the e p i s o d e a t work." 

The R e f e r e e found t h a t the n o n d i s a b l i n g i n j u r y c l a i m had 
never been c l o s e d . However, he c o n c l u d e d t h e i n s u r e r ' s p r o c e d u r e 
was not improper b e c a u s e he c o n s t r u e d Dr. K a e s c h e ' s March 24, 1983 
c h a r t n o t e s a s an a g g r a v a t i o n c l a i m . The R e f e r e e r e a s o n e d t h a t 
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the s i t u a t i o n came w i t h i n the p u r v i e w of ORS 656.262(12) which 
s t a t e s t h a t a " c l a i m t h a t a n o n d i s a b l i n g i n j u r y h a s become 
d i s a b l i n g , i f made more than one y e a r a f t e r t h e d a t e of i n j u r y , 
s h a l l be made p u r s u a n t t o ORS 656.273 a s f o r a c l a i m f o r 
a g g r a v a t i o n . " 

W ith r e s p e c t t o t he m e r i t s of the c l a i m , t h e R e f e r e e found 
t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y . The R e f e r e e 
c o n c l u d e d t h a t t h e r e was: (1) no m e d i c a l t r e a t m e n t a t t he time of 
the F e b r u a r y 1982 i n c i d e n t ; ( 2 ) too much time and many i n t e r v e n i n g 
a c t i v i t i e s between t h e i n c i d e n t and Dr. K a e s c h e ' s t r e a t m e n t ; and 
(3) o n l y c l a i m a n t ' s a l l e g a t i o n s s u p p o r t e d h e r c l a i m , which 
c o n s i d e r i n g the a n i m o s i t y between c l a i m a n t and h e r employer was 
i n s u f f i c i e n t to e s t a b l i s h c o m p e n s a b i l i t y . 

Where a c l a i m a n t h a s a s i n g l e a c c e p t e d c o n d i t i o n or an 
a c c e p t e d c o n d i t i o n which cannot be s e p a r a t e d from o t h e r 
c o n d i t i o n s , an e m p l o y e r / i n s u r e r may not i s s u e a p a r t i a l d e n i a l 
w i t h o u t f i r s t p r o c e s s i n g the c l a i m t o c l o s u r e . J o j i K o b a y a s h i , 36 
Van N a t t a 1558 ( 1 9 8 4 ) . Kobayashi r e p r e s e n t s our i n t e r p r e t a t i o n of 
Maddocks v. I l y s t e r C o r p o r a t i o n , 68 Or App 372 ( 1 9 8 4 ) , R o l l e r v. 
Weyerhaeuser Company, 67 Or App 583 ( 1 9 8 4 ) , and S a f s t r o m v. R i e d e l 
I n t e r n a t i o n a l , I n c . , 65 Or App 728 ( 1 9 8 3 ) . 

None of t h e s e c a s e s i n v o l v e d a n o n d i s a b l i n g i n j u r y and t he 
a p p l i c a t i o n of ORS 6 5 6 . 2 6 2 ( 1 2 ) . Moreover, t h e p r e s e n t c a s e does 
not i n v o l v e a p a r t i a l d e n i a l . We c o n c l u d e t h a t t h i s i s a 
s i g n i f i c a n t d i s t i n c t i o n . By i s s u i n g i t s d e n i a l the i n s u r e r was 
not " s h o r t - c i r c u i t i n g " c l o s u r e p r o c e d u r e s a s S a f s t r o m and i t s 
progeny p r o h i b i t . S i n c e t h e i n i t i a l c l a i m had been a c c e p t e d a s 
n o n d i s a b l i n g , the i n s u r e r was not a t t e m p t i n g t o deny a l l f u t u r e 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s compensable c o n d i t i o n , but i n s t e a d 
was d e n y i n g c l a i m a n t ' s c u r r e n t c l a i m t h a t h e r i n i t i a l l y 
n o n d i s a b l i n g i n j u r y had become, more tha n one y e a r a f t e r the d a t e 
of i n j u r y , d i s a b l i n g . 

ORS 656.262(12) p r o v i d e s t h a t i f a n o n d i s a b l i n g i n j u r y h a s 
become d i s a b l i n g , i f made more than one y e a r a f t e r t h e d a t e of 
i n j u r y , a c l a i m s h a l l be made p u r s u a n t t o ORS 656.273 a s f o r a 
c l a i m f o r a g g r a v a t i o n . I f the i n j u r y was n o n d i s a b l i n g and no 
d e t e r m i n a t i o n was made, the c l a i m f o r a g g r a v a t i o n must be f i l e d 
w i t h i n f i v e y e a r s a f t e r the d a t e of i n j u r y . ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . 
C o n s e q u e n t l y , Dr. L i n d q u i s t ' s March 22, 1983 r e p o r t c o n s t i t u t e d a 
c l a i m f o r a g g r a v a t i o n p u r s u a n t t o ORS 656.262(12) and ORS 
6 5 6 . 2 7 3 ( 4 ) ( b ) . The i n s u r e r ' s d e n i a l was not d i r e c t e d a t f o r s a k i n g 
r e s p o n s i b i l i t y f o r t he i n i t i a l n o n d i s a b l i n g i n j u r y , but was 
i n t e n d e d t o deny c l a i m a n t ' s subsequent c l a i m f o r a g g r a v a t i o n . 

ORS 656.268(3) c o n t e m p l a t e s t h a t c l a i m s f o r n o n d i s a b l i n g 
i n j u r i e s may be c l o s e d w i t h o u t the f o r m a l i s s u a n c e of a 
d e t e r m i n a t i o n o r d e r by t he E v a l u a t i o n D i v i s i o n . The s t a t u t e 
p r o v i d e s a s f o l l o w s : 

"When the m e d i c a l r e p o r t s i n d i c a t e t o t he 
i n s u r e r or s e l f - i n s u r e d employer t h a t t h e 
wo r k e r ' s c o n d i t i o n h a s become m e d i c a l l y 
s t a t i o n a r y and t he s e l f - i n s u r e d employer or 
the e mployer's i n s u r e r d e c i d e s t h a t the 
c l a i m i s n o n d i s a b l i n g or i s d i s a b l i n g but 
w i t h o u t permanent d i s a b i l i t y , the c l a i m may 
be c l o s e d , w i t h o u t t h e i s s u a n c e of a 
d e t e r m i n a t i o n o r d e r by t he E v a l u a t i o n 
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D i v i s i o n . The i n s u r e r or s e l f - i n s u r e d 
employer s h a l l i s s u e a n o t i c e of c l o s u r e of 
s u c h a c l a i m t o the worker and t o t h e 
Workers' Compensation Department. The 
n o t i c e must i n f o r m the worker of t h e 
d e c i s i o n t h a t no permanent d i s a b i l i t y 
r e s u l t s from the i n j u r y ; of t h e amount and 
d u r a t i o n of temporary t o t a l d i s a b i l i t y 
c o mpensation; o f the r i g h t of the worker t o 
r e q u e s t a d e t e r m i n a t i o n o r d e r from t h e 
E v a l u a t i o n D i v i s i o n w i t h i n one y e a r of t h e 
d a t e of the n o t i c e of c l a i m c l o s u r e ; of the 
a g g r a v a t i o n r i g h t s and of s u c h o t h e r 
i n f o r m a t i o n a s the d i r e c t o r may r e q u i r e . " 

A l t h o u g h not t i t l e d a s a n o t i c e of c l a i m c l o s u r e , t h e n o t i c e 
p r o v i d e d t o c l a i m a n t a t the time of a c c e p t a n c e of h e r i n i t i a l 
c l a i m c o m p l i e s w i t h the r e q u i r e m e n t s of ORS 6 5 6 . 2 6 8 ( 3 ) . Among 
o t h e r i n s t r u c t i o n s , c l a i m a n t was a d v i s e d of the f o l l o w i n g 
i n f o r m a t i o n : t h a t h e r i n j u r y had been c l a s s i f i e d a s n o n d i s a b l i r i g ; 
t h a t h e r time l o s s d i d not exceed t h r e e days; t h a t she s u f f e r e d no 
permanent impairment; t h a t she c o u l d r e q u e s t a h e a r i n g from t h e 
Workers' Compensation Department w i t h i n one y e a r r e g a r d i n g h e r 
c l a s s i f i c a t i o n or i f she was d i s s a t i s f i e d w i t h the i n s u r e r ' s 
s e r v i c e s ; t h a t she was e n t i t l e d t o a g g r a v a t i o n r i g h t s f o r f i v e 
y e a r s from the d a t e of i n j u r y ; and the a d d r e s s and phone number of 
the Workers' Compensation Department. F u r t h e r m o r e , c l a i m a n t was 
aware t h a t she had n e i t h e r m i s s e d time from work nor sought 
m e d i c a l a t t e n t i o n . T h e r e f o r e , no compensation was due c l a i m a n t . 

C l a i m a n t had the i n f o r m a t i o n a t h e r d i s p o s a l n e c e s s a r y t o 
c o n t e s t any a s p e c t of h e r c l a i m . Inasmuch a s c l a i m a n t f a i l e d t o 
e i t h e r r e q u e s t a h e a r i n g or c l a i m t h a t h e r n o n d i s a b l i n g i n j u r y had 
become d i s a b l i n g w i t h i n one y e a r from the d a t e of h e r i n j u r y , h e r 
s u bsequent c l a i m f o r time l o s s and m e d i c a l s e r v i c e s f o r a worsened 
c o n d i t i o n s h o u l d be t r e a t e d a s a c l a i m f o r a g g r a v a t i o n a s p r o v i d e d 
i n ORS 656.262(12) and 6 5 6 . 2 7 3 ( 4 ) ( b ) . C o n s e q u e n t l y , the i n s u r e r ' s 
d e n i a l was not i n v a l i d . 

F i n a l l y , f o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y 
e v i d e n c e , i n c l u d i n g c l a i m a n t ' s and h e r husband's t e s t i m o n y , we 
a g r e e w i t h the R e f e r e e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h the 
c o m p e n s a b i l i t y of h e r c l a i m . A c c o r d i n g l y , we a f f i r m the R e f e r e e ' s 
o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 8, 1984 i s a f f i r m e d . 

SAMUEL L . HOLLAND, C l a i m a n t WCB 83-11601 & 83-07490 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, .1985 
D a v i d 0. Horne, D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m 
f o r c e r v i c a l s t r a i n . The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e w i t h 
the f o l l o w i n g comment. The s t a n d a r d of p r o o f of c o m p e n s a b i l i t y of 
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an i n d u s t r i a l i n j u r y c l a i m i s by a preponderance of the e v i d e n c e . 
See Hutcheson v. Weyerhaeuser, 280 Or 51, 55-6 ( 1 9 7 9 ) . We f i n d 
t h a t c l a i m a n t d i d c a r r y h i s burden of p r o o f . The R e f e r e e ' s 
s t a t e m e n t t h a t " i t i s not i m p o s s i b l e or u n r e a s o n a b l e t h a t c l a i m a n t 
d i d i n f a c t s u s t a i n a c e r v i c a l s t r a i n . . . g i v e n the w orking 
c o n d i t i o n s on June 30" i s not a s t a t e m e n t m o d i f y i n g the burden of 
p r o o f but m e r e l y a comment on c r e d i b i l i t y and the weight t o be 
g i v e n t o t e s t i m o n y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1984, i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the i n s u r e r . 

DELBERT R. HUTCHINSON, C l a i m a n t WCB 83-09115 & 84-00654 
A i t c h i s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and L e w i s . 

The s e l f - i n s u r e d employer, L o u i s i a n a - P a c i f i c C o r p o r a t i o n , 
r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e G a l t o n ' s o r d e r 
which: (1) s e t a s i d e i t s d e n i a l of r e s p o n s i b i l i t y f o r a low back 
a g g r a v a t i o n c l a i m ; ( 2 ) a f f i r m e d the d e n i a l of the S A I F C o r p o r a t i o n 
of a new i n j u r y c l a i m ; and ( 3 ) opened the a g g r a v a t i o n c l a i m a s of 
December 12, 1983. The S A I F C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w of 
t h o s e p o r t i o n s of the o r d e r which: ( 1 ) awarded i n t e r i m 
c o mpensation b e n e f i t s from September 2, 1983 through J a n u a r y 13, 
1984; (2) awarded a 25% p e n a l t y f o r u n r e a s o n a b l e d e l a y and 
r e s i s t a n c e t o payment of compensation; and (3) awarded a p e n a l t y 
a s s o c i a t e d a t t o r n e y ' s f e e of $500. The i s s u e s on r e v i e w a r e : ( 1 ) 
r e s p o n s i b i l i t y ; ( 2 ) d a t e s of compensable time l o s s ; and ( 3 ) 
i n t e r i m compensation p l u s p e n a l t i e s and a t t o r n e y ' s f e e s . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t a s our own and we 
a f f i r m t h a t p o r t i o n of h i s o r d e r which a s s i g n e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n i n September 1983 t o L o u i s i a n a - P a c i f i c 
C o r p o r a t i o n b e c a u s e t h e r e was an e x a c e r b a t i o n of the r e s i d u a l 
symptoms of the o r i g i n a l i n d u s t r i a l i n j u r y and not a new i n j u r y . 

C l a i m a n t was h i r e d a s a c r a w l e r t r a c t o r o p e r a t o r i n a l o g g i n g 
o p e r a t i o n . Because of c i r c u m s t a n c e s u n r e l a t e d t o c l a i m a n t ' s 
c o n d i t i o n , the j o b had been m o d i f i e d so t h a t c l a i m a n t was not 
r e q u i r e d t o g e t up and down to and from the cab of the t r a c t o r 
r e p e a t e d l y . C l a i m a n t s u f f e r e d the i n c r e a s e i n h i s symptoms a t 
i s s u e when he was g e t t i n g down o f f the t r a c t o r a t the end of the 
day on F r i d a y , September 2, 1983. He i n c r e a s e d h i s i n t a k e of p a i n 
m e d i c a t i o n over the weekend and went to an emergency room on 
Tuesday, September 6, 1983, b e c a u s e he d e p l e t e d h i s s u p p l y of p a i n 
m e d i c a t i o n . The emergency room d o c t o r who examined c l a i m a n t on 
September 6, 1983, and who recommended t h a t c l a i m a n t t a k e o f f work 
f o r one week found c l a i m a n t had a temporary e x a c e r b a t i o n of h i s 
c h r o n i c back problem. C l a i m a n t ' s employer m o d i f i e d the j o b so 
t h a t c l a i m a n t c o u l d r e t u r n t o work w i t h o n l y one day of l o s t 
t i m e . On November 28, 1983, when the j o b was no l o n g e r m o d i f i e d 
by the u n r e l a t e d c i r c u m s t a n c e s , c l a i m a n t f e l t he had t o q u i t 
b e c a u s e he c o u l d not do the r e g u l a r heavy work of a heavy 
equipment o p e r a t o r i n a l o g g i n g o p e r a t i o n . 
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However, a s the R e f e r e e noted, c l a i m a n t had r e t u r n e d t o h i s 
preemployment c o n d i t i o n w i t h i n a few days and c o n t i n u e d t o work 
f o r e l e v e n more weeks. C l a i m a n t d e s c r i b e d the symptoms from t h i s 
i n c i d e n t a s b e i n g s i m i l a r t o p r i o r e x a c e r b a t i o n s of h i s back p a i n 
when he had s i m i l a r l y exceeded h i s p h y s i c a l l i m i t a t i o n s . C l a i m a n t 
had been a d v i s e d t h a t he s h o u l d not a t t e m p t a n y t h i n g but l i g h t 
work a t h i s i n i t i a l e v a l u a t i o n a t a p a i n c e n t e r i n 1982, t o which 
r e p o r t Dr. Degge a l l u d e d i n h i s independent m e d i c a l e x a m i n a t i o n 
r e p o r t on J a n u a r y 10, 1984. C l a i m a n t was a u t h o r i z e d f o u r d a ys of 
time l o s s by the emergency room d o c t o r , but c l a i m a n t r e t u r n e d t o 
m o d i f i e d work the n e x t day. C l a i m a n t t e s t i f i e d t h a t he r e t u r n e d 
to h i s p r e - e x a c e r b a t i o n c o n d i t i o n w i t h i n f o u r days, and c o n t i n u e d 
to work u n t i l November 28, 1983. C l a i m a n t went t o see h i s r e g u l a r 
a t t e n d i n g p h y s i c i a n , Dr. Hockey, on December 12, 1983. Dr. Hockey 
o p i n e d t h a t c l a i m a n t had had a temporary e x a c e r b a t i o n of h i s 
c o n d i t i o n and t h a t c l a i m a n t was " e s s e n t i a l l y m e d i c a l l y s t a t i o n a r y . " 

At the r e l e v a n t t i m e s , c l a i m a n t ' s " r e g u l a r work" was the work 
which he was doing on September 2, 1983: o p e r a t i n g a c r a w l e r 
t r a c t o r w i t h a c h o k e r - s e t t e r a s s i s t i n g on the ground. We f i n d 
t h a t he r e t u r n e d t o h i s r e g u l a r work on September 12, 1983, i n 
a c c o r d a n c e w i t h the emergency room d o c t o r ' s recommendation and h i s 
own t e s t i m o n y and, t h e r e f o r e , f i n d t h a t any p e r i o d of d i s a b i l i t y 
due t o t h i s i n c i d e n t ended on September 11, 1983. J a c k s o n v. 
S A I F , 7 Or App 109 ( 1 9 7 1 ) . C l a i m a n t a c t u a l l y l o s t o n l y one day o f 
work, t h e r e f o r e , he i s not e n t i t l e d t o time l o s s compensation, 
even i f he were t o prove h i s c l a i m under an a g g r a v a t i o n or new 
i n j u r y t h e o r y . ORS 656.210. 

Time t h a t c l a i m a n t l o s t a f t e r November 28, 1983 was due t o 
the c h r o n i c back problem f o r which c l a i m a n t was compensated by 
D e t e r m i n a t i o n Order i n 1980. T h e r e i s no o p i n i o n t h a t c l a i m a n t ' s 
c o n d i t i o n h a s a t any time worsened s i n c e h i s l a s t arrangement o f 
c o m p e n s a t i o n . I n f a c t , c l a i m a n t and h i s t r e a t i n g p h y s i c i a n 
r e p e a t e d l y r e p o r t t h a t c l a i m a n t ' s c o n d i t i o n had not changed, 
b e c a u s e the i n t e r m i t t e n t problems had been happening s i n c e the 
o r i g i n a l i n j u r y i n 1978. T h e r e i s no e v i d e n c e and no c o n t e n t i o n 
t h a t t he work c l a i m a n t d i d f o r S A I F ' s i n s u r e d was p a r t of an 
a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t o n program. " C l a i m a n t i s 
e n t i t l e d t o a r e o p e n i n g and a r e d e t e r m i n a t i o n of h i s c l a i m o n l y i f 
he e s t a b l i s h e s a w o r s e n i n g of h i s c o n d i t i o n or i f he c e a s e s t o be 
e n r o l l e d and a c t i v e l y engaged i n an a u t h o r i z e d v o c a t i o n a l 
r e h a b i l i t a t i o n program." H u t c h i n s o n v. L o u i s i a n a - P a c i f i c , 67 Or 
App 577, 581 ( 1 9 8 4 ) . T h e r e f o r e , we r e v e r s e t h a t p o r t i o n of the 
R e f e r e e ' s o r d e r which reopened the c l a i m . 

On the i s s u e of i n t e r i m compensation, c l a i m a n t m i s s e d o n l y 
one day of work, t h e n worked f u l l - t i m e u n t i l November 28, 1983. 
Time l o s s a f t e r t h a t d a t e was not due t o the i n c i d e n t on 
September 2, 1983, t h e r e f o r e , S A I F was not r e s p o n s i b l e f o r i n t e r i m 
c ompensation b e n e f i t payments pending a c c e p t a n c e or d e n i a l of the 
new i n j u r y c l a i m . Bono v. S A I F , 298 Or 405 ( 1 9 8 4 ) . T h e r e f o r e , 
t h e r e were no amounts the n due upon which t o base p e n a l t i e s and 
a t t o r n e y ' s f e e s and we r e v e r s e t h o s e p o r t i o n s of the o r d e r w h i c h 
awarded i n t e r i m compensation from September 2, 1983 through 
J a n u a r y 13, 1984, and p e n a l t i e s and p e n a l t y - a s s o c i a t e d a t t o r n e y ' s 
f e e s . The R e f e r e e a l s o awarded p e n a l t i e s and a t t o r n e y ' s f e e s f o r 
"unreasonable d e l a y i n d e n i a l of the c l a i m , but t h e r e b e i n g no 
amounts the n due, t h e r e i s no amount on which t o b a s e a p e n a l t y or 
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a t t o r n e y ' s f e e award. ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 656.382. See a l s o E B I 
Companies v. Thomas, 66 Or App 105, 111 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s Order on R e c o n s i d e r a t i o n d a t e d June 21, 1984, 
i s r e v e r s e d i n p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . 
Those p o r t i o n s of the R e f e r e e ' s o r d e r which awarded i n t e r i m 
c ompensation, and p e n a l t i e s and a t t o r n e y ' s f e e s based on i n t e r i m 
c ompensation, a r e r e v e r s e d . C l a i m a n t ' s p e r i o d of d i s a b i l i t y due 
to t h e i n c i d e n t of September 2, 1983, i s m o d i f i e d t o end on 
September 11, 1983. The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on 
Board r e v i e w , to be p a i d by the s e l f - i n s u r e d employer. 

NORRIS G. LANGSEV, C l a i m a n t WCB 83-00552 
A r n o l d W. R u o n a l a , C l a i m a n t ' s A t t o r n e y May 28, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Gemmell's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l of m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s r i g h t 
w r i s t c o n d i t i o n ; and awarded an a d d i t i o n a l 30° (20%) s c h e d u l e d 
d i s a b i l i t y f o r l o s s of use or f u n c t i o n of the r i g h t f o r e a r m on 
r e v i e w of a D e t e r m i n a t i o n Order which awarded 45° ( 3 0 % ) s c h e d u l e d 
d i s a b i l i t y , t h e r e b y g r a n t i n g c l a i m a n t a t o t a l award of 75° ( 5 0 % ) 
s c h e d u l e d d i s a b i l i t y . The i s s u e s a r e the c o m p e n s a b i l i t y o f 
m e d i c a l s e r v i c e s i n c u r r e d i n c o n n e c t i o n w i t h c l a i m a n t ' s r i g h t 
w r i s t c o n d i t i o n , i n c l u d i n g a t h i r d s u r g i c a l p r o c e d u r e performed i n 
November of 1983 and e x t e n t of s c h e d u l e d d i s a b i l i t y . 

With r e g a r d t o the c o m p e n s a b i l i t y i s s u e , we a f f i r m t h e 
r e l e v a n t p o r t i o n s of the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g 
a d d i t i o n a l comments. T h e r e i s a p o t e n t i a l Bauman-type of i s s u e i n 
t h i s c a s e . See Bauman v. S A I F , 295 Or 788 ( 1 9 8 3 ) . T h i s p o t e n t i a l 
i s s u e was not a d d r e s s e d by the R e f e r e e , and we f i n d t h a t i t need 
not be a d d r e s s e d on r e v i e w based upon our c o n c l u s i o n t h a t the 
r e c o r d e s t a b l i s h e s a m a t e r i a l l y c a u s a l c o n n e c t i o n between 
c l a i m a n t ' s 1981 i n d u s t r i a l i n j u r y and the m e d i c a l s e r v i c e s i n 
i s s u e . 

The R e f e r e e a p p a r e n t l y r e l i e d upon the r a t i o n a l e e x p r e s s e d i n 
Wheeler v. B o i s e Cascade, 66 Or App 620 ( 1 9 8 4 ) , which h a s s i n c e 
been r e j e c t e d by the Supreme C o u r t . 298 Or 452 ( 1 9 8 4 ) . Wheeler 
i s i n a p p o s i t e . The c r i t e r i a of W e l l e r v. Union C a r b i d e , 288 Or 27 
(1979) have no a p p l i c a t i o n i n t h i s c a s e , which i n v o l v e s an 
i n d u s t r i a l i n j u r y a s opposed t o a c l a i m f o r o c c u p a t i o n a l d i s e a s e . 
Jameson v. S A I F , 63 Or App 553 ( 1 9 8 3 ) ; B o i s e Cascade v. 
W a t t e n b a r g e r , 63 Or App 447 ( 1 9 8 3 ) ; B e t t y L . Counts, 35 Van N a t t a 
1356 ( 1 9 8 3 ) , adhered t o on r e c o n s i d e r a t i o n , 36 Van N a t t a 18 
( 1 9 8 4 ) ; P a u l S c o t t , 35 Van N a t t a 1215 ( 1 9 8 3 ) . 

C l a i m a n t ' s burden of p r o v i n g the c o m p e n s a b i l i t y of t h e 
m e d i c a l s e r v i c e s i n i s s u e i s s a t i s f i e d by e v i d e n c e which 
e s t a b l i s h e s t h a t c l a i m a n t ' s i n j u r y m a t e r i a l l y c o n t r i b u t e s t o h i s 
ongoing w r i s t symptomatology and the consequent need f o r f u r t h e r 
s u r g i c a l r e v i s i o n . P a t i t u c c i v. B o i s e Cascade Corp., 8 Or App 
503, 508 ( 1 9 7 2 ) ; Wilma I I . R u f f , 34 Van N a t t a 1048, 1052 ( 1 9 8 2 ) . 
The f a c t t h a t c l a i m a n t had p r e e x i s t i n g d e g e n e r a t i v e j o i n t d i s e a s e 
o f the w r i s t , which was r e l a t i v e l y asymptomatic p r i o r t o t h i s 1981 
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i n j u r y , does not r u l e out t he p o s s i b i l i t y of t h e r e q u i s i t e c a u s a l 
c o n n e c t i o n . See a l s o Coddington v. S A I F , 68 Or App 439 ( 1 9 8 4 ) . 

We f i n d and h o l d t h a t a preponderance of the p e r s u a s i v e 
e v i d e n c e e s t a b l i s h e s a m a t e r i a l l y c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s 1981 i n d u s t r i a l i n j u r y and t h e m e d i c a l s e r v i c e s i n 
i s s u e . 

On t h e i s s u e of e x t e n t of s c h e d u l e d d i s a b i l i t y f o r l o s s of 
use or f u n c t i o n of the r i g h t w r i s t / f o r e a r m , we modify t h e 
R e f e r e e ' s o r d e r t o award a t o t a l of 60° ( 4 0 % ) s c h e d u l e d d i s a b i l i t y . 

The D e t e r m i n a t i o n Order i n i s s u e c l o s e d the c l a i m w i t h an 
award f o r 45° ( 3 0 % ) l o s s of t h e r i g h t f o r e a r m ( w r i s t ) i n December 
of 1982, a f t e r c l a i m a n t had s u b m i t t e d t o two s u r g i c a l p r o c e d u r e s . 
The f i r s t was an a r t h r o d e s i s ( f u s i o n ) , a f t e r which c l a i m a n t 
c o n t i n u e d to e x p e r i e n c e p a i n and i n s t a b i l i t y of the w r i s t . The 
second s u r g e r y was f o r i n s e r t i o n of a s i l a s t i c p r o s t h e s i s a t t h e 
base of t he thumb ( t r a p e z i u m i m p l a n t ) . C l a i m a n t r e t u r n e d t o work 
a s a j a n i t o r f o r the employer, and he worked through J a n u a r y and 
F e b r u a r y of 1983. Because of h i s c o n t i n u i n g w r i s t p a i n , he 
d e c i d e d t o r e t i r e March 1, 1983, a t the age of 67. 

I n November of 1983 c l a i m a n t s u b m i t t e d t o s u r g e r y f o r a t h i r d 
t i m e . T h i s c o n s i s t e d of an e x t e n s i o n of t he f u s i o n of t he w r i s t 
t o i n c l u d e t h e second and t h i r d c a r p a l - m e t a c a r p a l j o i n t s . T h i s 
s u r g e r y d i d not improve the use of f u n c t i o n of the w r i s t ; however, 
i t d i d s u b s t a n t i a l l y a l l e v i a t e c l a i m a n t ' s p a i n . C l a i m a n t 
t e s t i f i e d t h a t he now h a s g r e a t e r s t a b i l i t y of the w r i s t , and t h a t 
h i s p r i n c i p a l problem i s l a c k of g r i p s t r e n g t h . C l a i m a n t 
t e s t i f i e d t h a t i f he had known t h a t the t h i r d s u r g e r y would 
improve h i s p a i n problem t o the degree i t d i d , he would not have 
r e t i r e d . 

A f t e r c l a i m c l o s u r e , but b e f o r e the t h i r d s u r g e r y , Dr. 
Nathan, who had examined c l a i m a n t f o r the i n s u r e r , r e p o r t e d t h a t 
the award of 30% l o s s of the r i g h t f o r e a r m was c o n s i s t e n t w i t h h i s 
f i n d i n g s . A f t e r the t h i r d s u r g e r y was performed, Dr. Nathan 
r e p o r t e d t h a t he would not e x p e c t i t to r e s u l t i n improved w r i s t 
f u n c t i o n or r e d u c t i o n of c l a i m a n t ' s permanent d i s a b i l i t y . 

B e f o r e t h e t h i r d s u r g e r y , Dr. Wright, who performed s u r g e r y 
number two, r e p o r t e d t h a t c l a i m a n t ' s l i m i t a t i o n of w r i s t f u n c t i o n 
c o u l d be d e s c r i b e d a s moderate i n degree, a s c o u l d t h e amount o f 
p a i n he was e x p e r i e n c i n g . A f t e r he performed the t h i r d s u r g e r y , 
Dr. Wright r e p o r t e d t h a t he d i d not a n t i c i p a t e any improvement i n 
c l a i m a n t ' s p r i o r d i s a b i l i t y r a t i n g a s a r e s u l t of t h i s s u r g e r y , 
a l t h o u g h he d i d e x p e c t i t t o r e l i e v e c l a i m a n t ' s symptoms. He 
r a t e d c l a i m a n t ' s p r e v i o u s d i s a b i l i t y ( i . e . p r e - s u r g e r y number 
t h r e e ) a t 35% l o s s of w r i s t f u n c t i o n and 15% impairment of t h e 
thumb. 

Thus, a l t h o u g h the t h i r d s u r g e r y d i d not s e r v e t o improve t h e 
use or f u n c t i o n of c l a i m a n t ' s w r i s t , i t d i d s e r v e t o d e c r e a s e 
c l a i m a n t ' s p a i n . To the e x t e n t t h a t c l a i m a n t ' s p a i n was d i s a b l i n g 
b e f o r e s u r g e r y number t h r e e , r e d u c t i o n of t h a t p a i n h a s a l s o , i n 
e f f e c t , r e d u c e d c l a i m a n t ' s d i s a b i l i t y . Dr. Wright, as t h e 
t r e a t i n g p h y s i c i a n , h a s a s s e s s e d t h e l o s s of use or f u n c t i o n of 
the w r i s t a t 35%, and of the thumb a t 15%. The thumb impairment 
i s p a r t and p a r c e l of the f o r e a r m / w r i s t d i s a b i l i t y . 
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As a r e s u l t of h i s i n j u r y , c l a i m a n t i s not a b l e t o engage i n 
heavy work r e q u i r i n g use of the r i g h t hand/forearm. C l a i m a n t ' s 
a b i l i t y t o l i f t and g r i p i s l i m i t e d . T h e r e i s a c o n f l i c t i n t he 
e v i d e n c e c o n c e r n i n g the degree of p r e e x i s t i n g f o r e a r m i m p a i r m e n t . 
C l a i m a n t s u s t a i n e d an i n j u r y t o the same a r e a of the r i g h t upper 
e x t r e m i t y a p p r o x i m a t e l y 40 y e a r s e a r l i e r , which n e c e s s i t a t e d 
s u r g e r y f o r removal of some bone c h i p s . S e v e r a l p h y s i c i a n s ' 
r e p o r t s , i n c l u d i n g t h o s e of c l a i m a n t ' s a t t e n d i n g p h y s i c i a n s , r e f e r 
t o a s l i g h t degree of s t i f f n e s s and l a c k of g r i p s t r e n g t h p r i o r t o 
t h i s 1981 i n j u r y . C l a i m a n t was a b l e t o engage i n heavy l a b o r , 
however, d u r i n g the many y e a r s p r e c e d i n g t h i s i n d u s t r i a l i n j u r y , 
w i t h l i t t l e or no d i s a b i l i t y of the r i g h t arm. The independent 
e x a m i n i n g p h y s i c i a n s , i n c l u d i n g Dr. Nathan, e x p r e s s e d i n c r e d u l i t y 
about c l a i m a n t ' s r e p o r t e d l a c k of symptoms p r i o r t o t h i s i n j u r y , 
i n view of the e x t e n s i v e d e g e n e r a t i v e changes of the w r i s t . 
C l a i m a n t d e n i e d t e l l i n g h i s p h y s i c i a n s t h a t he had e x p e r i e n c e d 
s t i f f n e s s i n the w r i s t p r i o r t o t h i s i n j u r y . The R e f e r e e found 
c l a i m a n t c r e d i b l e . 

We r e c o n c i l e t h e s e a p p a r e n t c o n f l i c t s i n the e v i d e n c e by 
f i n d i n g t h a t , a l t h o u g h c l a i m a n t e x p e r i e n c e d some m i l d symptoms of 
the w r i s t p r i o r t o t h i s i n j u r y , such a s s t i f f n e s s , t h o s e symptoms 
d i d not i n t e r f e r e w i t h h i s a b i l i t y t o engage i n heavy work 
a c t i v i t y on a r e g u l a r b a s i s . As a r e s u l t of t h i s i n j u r y , c l a i m a n t 
s u f f e r s l o s s of f u n c t i o n of the w r i s t which i n t e r f e r e s w i t h h i s 
a b i l i t y t o engage i n t h i s type of work a c t i v i t y . He e x p e r i e n c e s a 
l o s s of motion and g r i p s t r e n g t h a s a r e s u l t of t he combined 
e f f e c t of h i s i n j u r y , d e g e n e r a t i v e a r t h r i t i s and r e s i d u a l s of 
s u r g e r y . C l a i m a n t ' s p a i n h a s been reduced a s a r e s u l t o f t he l a s t 
s u r g e r y ; however, the f u n c t i o n of the w r i s t r e m ains l i m i t e d a s 
b e f o r e . 

On our de novo r e v i e w of the r e c o r d , we f i n d c l a i m a n t 
e n t i t l e d t o an award f o r 60° s c h e d u l e d d i s a b i l i t y f o r 40% l o s s o f 
use or f u n c t i o n of the r i g h t forearm, and we modify t h e R e f e r e e ' s 
o r d e r a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 1, 1984 i s m o d i f i e d i n 
p a r t . I n l i e u of the R e f e r e e ' s award of an a d d i t i o n a l 30° ( 2 0 % ) 
s c h e d u l e d d i s a b i l i t y , and i n a d d i t i o n t o the D e t e r m i n a t i o n Order 
award of 45° ( 3 0 % ) s c h e d u l e d d i s a b i l i t y , c l a i m a n t i s awarded 15° 
( 1 0 % ) , f o r a t o t a l award t o d a t e of 60° s c h e d u l e d d i s a b i l i t y f o r 
40% l o s s of use or f u n c t i o n of the r i g h t f orearm. The remainder 
of the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded $50 f o r s e r v i c e s on Board r e v i e w i n c o n n e c t i o n w i t h the 
m e d i c a l s e r v i c e s i s s u e . 

JIMMY C. LAY, C l a i m a n t WCB 83-07 5 7 7 , 83-09456 & 84-04042 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y May 28, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
John S n a r s k i s , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and L e w i s . 

E B I Companies r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
M i c h a e l Johnson's o r d e r which s e t a s i d e i t s March 21, 1984 d e n i a l 
of f u r t h e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t knee c o n d i t i o n and 
w h i c h approved I n d u s t r i a l I n d e m n i t y Company's May 16, 1984 d e n i a l 
of r e s p o n s i b i l i t y f o r the c o n d i t i o n . 
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C l a i m a n t compensably i n j u r e d both k n e e s on March 18, 1981 
w h i l e i n the employ of E B I ' s i n s u r e d . As a r e s u l t , s u r g e r y was 
p e r f o r m e d on the l e f t knee on J a n u a r y 24, 1983, and t h e p r e v i o u s l y 
c l o s e d c l a i m was reopened by E B I . On A p r i l 22, 1983, the t r e a t i n g 
d o c t o r r e l e a s e d c l a i m a n t t o r e t u r n t o work a s a f a l l e r . C l a i m a n t 
f u r t h e r i n j u r e d h i s l e f t knee a t work on A p r i l 28, 1983. 
I n d u s t r i a l I n d e m n i t y c o n t e n d s t h a t a s the E B I c l a i m was s t i l l i n 
open s t a t u s when E B I i s s u e d i t s d e n i a l of r e s p o n s i b i l i t y on 
March 21, 1984, the d e n i a l i s i n v a l i d f o r t h e r e a s o n s s t a t e d i n 
S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 (1983) and 
R o l l e r v. Weyerhaeuser Company, 67 Or App 583 ( 1 9 8 4 ) . 

I n R e t c h l e s s v. L a u r e l h u r s t T h r i f t w a y , 72 Or App 728 ( 1 9 8 5 ) , 
the c o u r t h e l d t h a t the Bauman v. S A I F , 295 Or 788 (1983) 
p r e c l u s i o n of back up d e n i a l s does not a p p l y i n r e s p o n s i b i l i t y 
c a s e s . But see Jeld-Wen, I n c . v. McGehee, 72 Or App 12 ( 1 9 8 5 ) . 
I n any e v e n t , a s t h e r e h a s been no n o t i c e of a c c e p t a n c e s i n c e t h e 
A p r i l 28, 1983 i n c i d e n t , Bauman i s i n a p p l i c a b l e h e r e . The mere 
payment of b e n e f i t s does not c o n s t i t u t e an a c c e p t a n c e . ORS 
6 5 6 . 2 6 2 ( 9 ) . 

I n J o j i K o b a y a s h i , 36 Van N a t t a 1558 (1984) we q u e s t i o n e d t h e 
s u g g e s t i o n i n S a f s t r o m t h a t a p r e c l o s u r e p a r t i a l d e n i a l i s 
p e r m i s s i b l e o n l y when an a c c e p t e d c o n d i t i o n has f u l l y r e s o l v e d . 
We s t a t e d : 

"We b e l i e v e t h a t i t i s the b e t t e r p o l i c y t o 
a l l o w i n s u r e r s t o i s s u e p a r t i a l d e n i a l s of 
c o n d i t i o n s which a r e a l l e g e d l y d i s c r e t e 
from an a c c e p t e d c o n d i t i o n even when the 
a c c e p t e d c o n d i t i o n i s not f u l l y r e s o l v e d or 
i s not s t a t i o n a r y . T h i s s t a t i s f i e s t h e 
c o n c e r n e x p r e s s e d i n S a f s t r o m t h a t p a r t i a l 
d e n i a l s not be used a s v e h i c l e s f o r 
c i r c u m v e n t i n g a c l a i m a n t ' s r i g h t t o c l a i m 
c l o s u r e of an a c c e p t e d c l a i m . I t i s a l s o 
c o n s i s t e n t w i t h the Supreme C o u r t ' s h o l d i n g 
i n P r i c e [ v . S A I F , 296 Or 311 ( 1 9 8 4 ) ] w h i c h 
a l l o w s an a p p e a l of a p a r t i a l d e n i a l t o 
p r o c e e d w h i l e p r o c e s s i n g of the a c c e p t e d 
p o r t i o n of the c l a i m c o n t i n u e s a t a lower 
l e v e l . F i n a l l y , i t s a t i s f i e s our c o n c e r n 
t h a t i n s u r e r s be encouraged t o s p e c i f y 
c l e a r l y what c o n d i t i o n s a r e a c c e p t e d and 
what c o n d i t i o n s a r e d e n i e d . " I d . a t 1564. 

We now e x t e n d the r e a s o n i n g of K o b a y a s h i t o r e s p o n s i b i l i t y 
c a s e s . We b e l i e v e t h a t i t i s the b e t t e r p o l i c y t o a l l o w an 
e m p l o y e r / i n s u r e r t o i s s u e a p r e c l o s i n g d e n i a l of c o n t i n u e d 
r e s p o n s i b i l i t y f o r an a c c e p t e d c o n d i t i o n where i t a p p e a r s t h a t 
i n j u r i e s or c o n d i t i o n s a t t r i b u t a b l e t o a subsequent employment 
a g g r a v a t e or e x a c e r b a t e the c o n d i t i o n such a s t o make a s h i f t of 
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y a p p r o p r i a t e . The p r a c t i c a l e f f e c t 
of p r e c l u d i n g r e s p o n s i b i l i t y d e n i a l i n such a c i r c u m s t a n c e would 
be t o make the f i r s t e m p l o y e r / i n s u r e r r e s p o n s i b l e f o r any and a l l 
e f f e c t s of s u bsequent employments on the a c c e p t e d c o n d i t i o n 
between the time the c l a i m i s a c c e p t e d and the time i t i s f i n a l l y 
c l o s e d . We do not b e l i e v e t h a t s u c h a r e s u l t was i n t e n d e d . 
A c c o r d i n g l y , we r e j e c t I n d u s t r i a l I n d e m n i t y ' s c o n t e n t i o n t h a t 
E B I ' s r e s p o n s i b i l i t y d e n i a l i s p r o c e d u r a l l y i n v a l i d . 

On t he m e r i t s we a f f i r m and adopt the o r d e r of the R e f e r e e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 25, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by E B I Companies. 

HARLAN L . LONG, C l a i m a n t WCB 84-00149 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s o r d e r w h i c h 
found t h a t c l a i m a n t was not pe r m a n e n t l y and t o t a l l y d i s a b l e d and 
awarded 30° f o r 20% s c h e d u l e d d i s a b i l i t y of the r i g h t l e g i n 
a d d i t i o n t o t h e 60° f o r 40% s c h e d u l e d d i s a b i l i t y p r e v i o u s l y 
awarded by two D e t e r m i n a t i o n O r d e r s . The i s s u e on r e v i e w i s 
e x t e n t of d i s a b i l i t y . 

C l a i m a n t s u f f e r e d an i n d u s t r i a l i n j u r y t o h i s r i g h t knee on 
November 22, 1977. Seven o p e r a t i o n s have been performed on t he 
knee, i n c l u d i n g two j o i n t r e p l a c e m e n t o p e r a t i o n s . H i s a t t e n d i n g 
p h y s i c i a n r e s t r i c t e d him t o l i g h t work w i t h s t a n d i n g and w a l k i n g 
l i m i t e d t o 30 minutes a t a time, a t o t a l of 60 minutes s t a n d i n g 
and 60 minutes w a l k i n g p e r day. He i s f u r t h e r l i m i t e d t o no 
c l i m b i n g , b a l a n c i n g , k n e e l i n g , c r o u c h i n g , nor c r a w l i n g , and o n l y 
o c c a s i o n a l s t o o p i n g or bending a t the w a i s t . He i s f u r t h e r 
r e q u i r e d t o use a cane. 

C l a i m a n t was 59 y e a r s o l d a t h e a r i n g . He had a h i g h s c h o o l 
e d u c a t i o n . C l a i m a n t worked h i s e n t i r e a d u l t l i f e a s a heavy 
c o n s t r u c t i o n c a r p e n t e r and foreman. The a t t e n d i n g p h y s i c i a n 
d e c l a r e d c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d from r e t u r n i n g 
t o c o n s t r u c t i o n c a r p e n t r y and outdoor work. V o c a t i o n a l a s s e s s m e n t 
found o n l y one a r e a of employment t o which c l a i m a n t ' s s k i l l s might 
be t r a n s f e r a b l e : v o c a t i o n a l i n s t r u c t o r i n c a r p e n t r y . C l a i m a n t was 
r e f e r r e d t o the V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n (VRD) f o r 
v o c a t i o n a l a s s i s t a n c e i n September 1981. An e x t e n s i v e e f f o r t by 
VRD and c l a i m a n t proved t h a t t h i s p o s s i b i l i t y was not p r a c t i c a l . 
On A p r i l 27, 1983 F i e l d S e r v i c e s D i v i s i o n (FSD) ended c l a i m a n t ' s 
r e f e r r a l f o r v o c a t i o n a l a s s i s t a n c e b e c a u s e : "Your p h y s i c a l 
l i m i t a t i o n s b oth r e l a t e d and u n r e l a t e d t o the i n d u s t r i a l i n j u r y 
make v o c a t i o n a l r e h a b i l i t a t i o n u n p r a c t i c a l . " 

I n March and A p r i l 1984 VRD a d v i s e d c l a i m a n t t h a t i t f e l t i t 
would not be a p p r o p r i a t e f o r him t o r e a p p l y f o r s e r v i c e s b e c a u s e 
i t d i d not b e l i e v e t h a t he would b e n e f i t from any s e r v i c e i t c o u l d 
o f f e r . I t d i d agree t o a r r a n g e an appointment w i t h a v o c a t i o n a l 
c o u n s e l o r i f c l a i m a n t wanted t o d i s c u s s t h e m a t t e r f u r t h e r . 

On March 20, 1984 the SA I F C o r p o r a t i o n r e t a i n e d a 
r e h a b i l i t a t i o n c o u n s e l o r t o r e v i e w c l a i m a n t ' s h i s t o r y and a s s e s s 
c l a i m a n t ' s e m p l o y a b i l i t y . The c o u n s e l o r o b t a i n e d the a p p r o v a l of 
c l a i m a n t ' s p h y s i c i a n of a j o b d e s c r i p t i o n on May 22, 1984, and 
r e p o r t e d on May 25, 1984 t h a t t h e r e were j o b s f o r v o c a t i o n a l 
i n s t r u c t o r s w i t h i n c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s . 

The h e a r i n g was conducted on June 5, 1984 and the r e c o r d was 
c l o s e d a t the c o n c l u s i o n of the h e a r i n g . The R e f e r e e found t h a t 
c l a i m a n t "would r e t u r n t o work i f he p o s s i b l y c o u l d , but does not 
know a n y t h i n g he can do. . . . He has been a c a r p e n t e r a l l h i s 
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l i f e , and h i s o n l y p r o f e s s i o n h a s been f o r e c l o s e d t o him." The 
R e f e r e e f e l t t h a t t h e v o c a t i o n a l a s s i s t a n c e e f f o r t s had been 
i n a d e q u a t e and too n a r r o w l y r e s t r i c t e d t o o c c u p a t i o n s r e l a t i n g t o 
c l a i m a n t ' s e x p e r i e n c e and t r a i n i n g . The R e f e r e e s p e c u l a t e d t h a t 
v o c a t i o n a l a s s i s t a n c e s h o u l d be attempted i n some u n t r i e d 
d i r e c t i o n . 

We f i n d t h a t c l a i m a n t i s not c u r r e n t l y employable or a b l e t o 
s e l l h i s s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal 
l a b o r market by r e a s o n of h i s age, h i s t r a i n i n g and e x p e r i e n c e , 
and t h e l i m i t s p l a c e d on him as a r e s u l t of h i s compensable i n j u r y . 
The e v i d e n c e i s p e r s u a s i v e t h a t c l a i m a n t i s p r e c l u d e d from 
r e t u r n i n g t o h i s former o c c u p a t i o n s and from o b t a i n i n g employment 
a t a n o t h e r s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 

C l a i m a n t c o o p e r a t e d w i t h e f f o r t s to i d e n t i f y t r a n s f e r a b l e 
s k i l l s and was l o s i n g weight a c c o r d i n g t o h i s p h y s i c i a n ' s 
recommendation. He c o n t a c t e d p r o s p e c t i v e employers i n lumber and 
hardware s a l e s i n a d d i t i o n t o i d e n t i f i e d e d u c a t i o n a l e m p l o y e r s . 
Only one o c c u p a t i o n was i d e n t i f i e d a s t h e o r e t i c a l l y w i t h i n 
c l a i m a n t ' s a b i l i t i e s , and employment i n t h a t o c c u p a t i o n was the 
o b j e c t of a two y e a r a s s i s t a n c e program by VRD. When he was 
a d v i s e d by t he s t a t e agency t h a t a u t h o r i z a t i o n f o r f u r t h e r 
v o c a t i o n a l a s s i s t a n c e was " u n p r a c t i c a l , " he sought v o c a t i o n a l 
a s s i s t a n c e from a f e d e r a l agency. C l a i m a n t met h i s seek-work 
burden under ORS 6 5 6 . 2 0 6 ( 3 ) . 

The j o b d e s c r i p t i o n approved by c l a i m a n t ' s p h y s i c i a n on 
May 22, 1984 a p p e a r s i n c o n s i s t e n t w i t h some of the l i m i t a t i o n s he 
had s e t on A p r i l 21, 1984. T a k i n g i n t o a c c o u n t t h e e f f o r t s 
a l r e a d y made t o i d e n t i f y a s u i t a b l e o c c u p a t i o n and o b t a i n 
employment, t h e r e h a b i l i t a t i o n c o u n s e l o r ' s s p e c u l a t i v e o p i n i o n 
o b t a i n e d so near t h e h e a r i n g d a t e and more than one y e a r a f t e r 
c l a i m a n t ' s p r i o r v o c a t i o n a l a s s i s t a n c e program had been t e r m i n a t e d 
a s " u n p r a c t i c a l " does not overcome the e v i d e n c e t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . Marvin v. S A I F , 67 Or App 40 
( 1 9 8 4 ) . 

We cannot s p e c u l a t e on c l a i m a n t ' s e m p l o y a b i l i t y a f t e r some 
d i f f e r e n t form of v o c a t i o n a l r e h a b i l i t a t i o n . That c l a i m a n t h a s 
shown o t h e r i n t e r e s t s and s k i l l s i n h i s p a s t t h a t n i g h t be 
t r a n s f e r a b l e t o some a s y e t u n i d e n t i f i e d and u n t r i e d o c c u p a t i o n 
cannot be a b a s i s f o r f i n d i n g t h a t c l a i m a n t i s not p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . Gettman v. SA I F , 289 Or 609 ( 1 9 8 0 ) . We f i n d 
t h a t c l a i m a n t h a s proven t h a t he i s perma n e n t l y and t o t a l l y 
d i s a b l e d . 

Having found t h a t c l a i m a n t h a s proven t h a t he i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d , we t u r n t o the q u e s t i o n of f i x i n g t h e d a t e 
on which he was f i r s t p e r m a n e n t l y and t o t a l l y d i s a b l e d . The 
m e d i c a l e v i d e n c e does not e s t a b l i s h t h a t c l a i m a n t was e v e r t o t a l l y 
d i s a b l e d s o l e l y by r e a s o n of h i s m e d i c a l c o n d i t i o n . Other f a c t o r s 
must be c o n s i d e r e d , i n c l u d i n g c l a i m a n t ' s age, t r a i n i n g , a p t i t u d e s , 
and m o t i v a t i o n , i n f i n d i n g the d a t e on which the e v i d e n c e f i r s t 
e s t a b l i s h e d t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y was 
pr o v e n . M o r r i s v. Denny's, 53 Or App 863 ( 1 9 8 1 ) . 

C l a i m a n t was examined and p h y s i c a l r e s t r i c t i o n s b a s e d on 
m e d i c a l f a c t o r s were recommended on August 10, 1981 by Dr. S t o r i n o 
a t t h e C a l l a h a n C e n t e r . Those l i m i t s were re a p p r o v e d by 
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c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , Dr. P a l u s k a , on A p r i l 21, 1984, 
t h e r e f o r e , t h e r e was no change i n c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s 
b ased on m e d i c a l f a c t o r s a f t e r August 1981. T h i s o n l y p r o v e d t h a t 
c l a i m a n t had some permanent d i s a b i l i t y . The o t h e r f a c t o r s 
r e l e v a n t t o a d e t e r m i n a t i o n of the e x t e n t of d i s a b i l i t y d i d not a t 
t h a t time i n d i c a t e t h a t c l a i m a n t was t o t a l l y d i s a b l e d . V o c a t i o n a l 
a p t i t u d e a s s e s s m e n t and placement e f f o r t s were a u t h o r i z e d by FSD 
and u n d e r t a k e n . C l a i m a n t c o o p e r a t e d w i t h v o c a t i o n a l r e h a b i l i t a t i o n 
e f f o r t s t o i d e n t i f y and l o c a t e s u i t a b l e employment a c c o r d i n g t o 
the r e p o r t s of VRD and FSD. When VRD d e c i d e d i t had done a l l i t 
c o u l d t o a s s i s t c l a i m a n t , FSD t e r m i n a t e d a u t h o r i z a t i o n f o r f u r t h e r 
v o c a t i o n a l a s s i s t a n c e . We f i n d t h a t a p reponderance o f t h e 
e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t was p e r m a n e n t l y i n c a p a c i t a t e d 
from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n and t h a t he had e s t a b l i s h e d t h a t he was w i l l i n g t o seek 
and had made r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r g a i n f u l 
employment when a u t h o r i z a t i o n f o r v o c a t i o n a l r e h a b i l i t a t i o n 
a s s i s t a n c e was t e r m i n a t e d on A p r i l 27, 1983. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1984 i s r e v e r s e d . 
C l a i m a n t i s awarded permanent t o t a l d i s a b i l i t y as of A p r i l 27, 
1983. C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of c l a i m a n t ' s 
compensation a s an a t t o r n e y f e e , not to exceed $3,000, s a i d sum t o 
be p a i d out of c l a i m a n t ' s compensation. T h i s f e e i s i n l i e u of 
and not i n a d d i t i o n t o t h a t a l l o w e d by the R e f e r e e . 

JAMES R. MANKE, C l a i m a n t WCB 84-02506 
Welch, e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e Gemmell's o r d e r which awarded 144° f o r 45% u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s neck and r i g h t s h o u l d e r i n 
l i e u of a D e t e r m i n a t i o n Order award of no permanent d i s a b i l i t y i n 
a d d i t i o n t o the 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y a l l o w e d by an 
e a r l i e r s t i p u l a t i o n f o r i n j u r y to c l a i m a n t ' s s h o u l d e r . S A I F 
c o n t e n d s t h a t the R e f e r e e e r r e d i n c o n s i d e r i n g c l a i m a n t ' s neck 
impairment and, i n any e v e n t , t h a t the award i s e x c e s s i v e . 

C l a i m a n t was compensably i n j u r e d on J u l y 22, 1982 when he 
f e l l about e i g h t f e e t w h i l e working on a s c a f f o l d a s a d r y w a l l e r . 
When he f e l l he grabbed w i t h h i s r i g h t arm, f o r c i b l y a b d u c t i n g 
i t . He landed on h i s s h o u l d e r , back and neck. On the 801 form 
c l a i m a n t mentioned o n l y h i s r i g h t s h o u l d e r a s b e i n g a f f e c t e d by 
the i n j u r y . The i n i t i a l m e d i c a l r e p o r t s f o c u s e d p r i m a r i l y on the 
s h o u l d e r , but a l s o noted back, elbow and r i g h t l e g c o m p l a i n t s . Of 
t h e s e , a l l but the s h o u l d e r have r e s o l v e d . An a r t h r o g r a m of the 
r i g h t s h o u l d e r was performed i n August 1982 w i t h normal r e s u l t s , 
y e t s h o u l d e r d i s c o m f o r t p e r s i s t e d . 

C l a i m a n t had had p r e v i o u s neck problems. I n 1977 Dr. 
P a r s o n s , a neurosurgeon, d i a g n o s e d a p r o t r u d i n g d i s c a t C5-6, and 
i n 1978 he performed a c e r v i c a l laminectomy. The 1978 neck 
problem was not p r o c e s s e d a s a j o b i n j u r y c l a i m . A f t e r the 
s u r g e r y c l a i m a n t a t t e n d e d a community c o l l e g e f o r one and a h a l f 
y e a r s t a k i n g c o u r s e s i n i n d u s t r i a l d r a f t i n g . B e f o r e c o m p l e t i n g 
the program, however, c l a i m a n t l e f t s c h o o l and r e t u r n e d t o h i s 
former o c c u p a t i o n a s a d r y w a l l e r . 
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A l t h o u g h c l a i m a n t ' s neck was not t o t a l l y a symptomatic a t t h e 
time of the i n j u r y , he was working f u l l time as a d r y w a l l e r 
w i t h o u t r e s t r i c t i o n s or l i m i t a t i o n s . C l a i m a n t t e s t i f i e d t h a t 
w i t h i n 30 d ays a f t e r the a c c i d e n t h i s neck f e l t d i f f e r e n t . He 
n o t i c e d a b u r n i n g s e n s a t i o n w h i l e p a c k i n g boxes i n moving. Dr. 
P a r s o n s r e p o r t e d i n August 1982 t h a t c l a i m a n t had p r e e x i s t i n g 
impairment, but t h a t the J u l y 1982 i n j u r y would not r e s u l t i n 
g r e a t e r d i s a b i l i t y than would be e x p e c t e d i n the a b s e n ce of the 
p r e e x i s t i n g impairment. 

C l a i m a n t came under the c a r e of Dr. H a u s c h i l d t i n August 
1982. Dr. H a u s c h i l d t wrote t o S A I F on September 3, 1982 t h a t 
c l a i m a n t had been a s h e e t r o c k worker f o r 17 y e a r s and t h a t t h e 
work was h a v i n g a bad and i r r e v e r s i b l e e f f e c t upon h i s c e r v i c a l 
s p i n e and s h o u l d e r . He s t a t e d t h a t c l a i m a n t was headed f o r 
permanent and t o t a l d i s a b i l i t y w i t h r e s p e c t t o h i s c u r r e n t 
o c c u p a t i o n and r e q u i r e d r e t r a i n i n g . He d i a g n o s e d c h r o n i c b i c e p s 
t e n d i n i t i s of the r i g h t s h o u l d e r and e a r l y c e r v i c a l a r t h r i t i s , 
both the r e s u l t of c l a i m a n t ' s o c c u p a t i o n . I n October 1982 Dr. 
H a u s c h i l d t r e p o r t e d t h a t c l a i m a n t was p r o b a b l y s t a b l e , b u t was 
p e r m a n e n t l y d i s a b l e d from h i s p r e v i o u s o c c u p a t i o n a s a s h e e t r o c k 
worker. He o p i n e d t h a t c l a i m a n t would be t o t a l l y d i s a b l e d i f he 
c o n t i n u e d a t t h a t work. On December 6, 1982 he wrote S A I F a s 
f o l l o w s : 

"Mr. Manke's d i s a b i l i t y i s r e l a t e d to h i s 
neck and arms. T h i s comes from d i r e c t 
r e s u l t of h i s o c c u p a t i o n a s a s h e e t r o c k 
worker w h e r e i n he u s e s h i s head to h o l d 
s h e e t r o c k i n p l a c e w h i l e he f i x e s i t from 
below t h e r e b y c a u s i n g r a t h e r s u b s t a n t i a l 
s t r a i n upon the arms and s h o u l d e r s . He 
s h o u l d be a b l e t o work a t any j o b where he 
w i l l be a b l e t o work t o keep h i s hands 
below h i s s h o u l d e r s and where t h e r e i s no 
s t r a i n on h i s neck and upper back." 

C l a i m a n t was examined by O r t h o p a e d i c C o n s u l t a n t s on 
December 7, 1982. C l a i m a n t complained of a c o n s t a n t d u l l ache i n 
h i s mid lower c e r v i c a l a r e a , a g g r a v a t e d by overhead work or h e a v y 
l i f t i n g . He a l s o d e s c r i b e d p a i n i n the r i g h t s h o u l d e r , 
p a r t i c u l a r l y a f t e r r e p e a t e d l i f t i n g of a p p r o x i m a t e l y one h o u r ' s 
d u r a t i o n , and an o c c a s i o n a l c l i c k i n g i n the s h o u l d e r . The 
C o n s u l t a n t s d i a g n o s e d : ( 1 ) low back s t r a i n , r e s o l v e d ; ( 2 ) 
c e r v i c a l s t r a i n , c h r o n i c , superimposed on p o s t - o p e r a t i v e c e r v i c a l 
laminectomy C5-6 and d i s k e c t o m y ; and ( 3 ) r i g h t s h o u l d e r s t r a i n , 
r e s o l v e d . They s t a t e d t h a t c l a i m a n t s h o u l d not r e t u r n t o h i s 
p r e v i o u s o c c u p a t i o n and r a t e d t o t a l l o s s of f u n c t i o n of t h e 
c e r v i c a l s p i n e a s m i l d l y moderate and l o s s of f u n c t i o n due t o the 
i n j u r y a s m i l d . Dr. H a u s c h i l d t c o n c u r r e d . 

A J a n u a r y 21, 1983 D e t e r m i n a t i o n Order awarded no permanent 
d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g . On March 14, 1983 t h e 
p a r t i e s s t i p u l a t e d t o the s e t t l e m e n t of a l l i s s u e s r a i s e d o r 
r a i s a b l e . Under the s t i p u l a t i o n c l a i m a n t r e c e i v e d 10% u n s c h e d u l e d 
d i s a b i l i t y f o r h i s r i g h t s h o u l d e r . 

C l a i m a n t was r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e . I n A p r i l 
1983 he began an a u t h o r i z e d o n - t h e - j o b t r a i n i n g program a s an 
a s s i s t a n t manager i n a r e a l e s t a t e o f f i c e . I n c o n j u n c t i o n w i t h 
t h i s t r a i n i n g he a t t e n d e d r e a l e s t a t e s c h o o l and o b t a i n e d a r e a l 
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e s t a t e l i c e n s e . The program was completed i n J a n u a r y 1904. 
C l a i m a n t ' s c l a i m was a g a i n c l o s e d by a D e t e r m i n a t i o n Order on 
F e b r u a r y 14, 1984, which g r a n t e d no a d d i t i o n a l permanent 
d i s a b i l i t y . The p r e s e n t c a s e a r o s e when a h e a r i n g was sought on 
t h a t d e t e r m i n a t i o n . 

C l a i m a n t worked f o r a p p r o x i m a t e l y one and a h a l f months a s a 
s a l e s manager f o r a f i r m s e l l i n g f u r n a c e f l u e c o n t r o l d e v i c e s i n 
l a t e F e b r u a r y and March 1984. I n June 1984 he r e t u r n e d t o doing 
l i g h t d r y w a l l work on a p a r t - t i m e b a s i s due t o f i n a n c i a l 
p r e s s u r e s . He was unable to p e r f orm t h i s type of work a s 
p r o d u c t i v e l y a s he had b e f o r e the i n j u r y . H i s e a r n i n g s when 
av e r a g e d on an h o u r l y b a s i s were l e s s than h a l f h i s p r i o r r a t e . 

C l a i m a n t r e t u r n e d t o s e e Dr. P a r s o n s on s e v e r a l o c c a s i o n s 
b e g i n n i n g i n October 1983. 

C l a i m a n t was reexamined by O r t h o p a e d i c C o n s u l t a n t s i n August 
1984. The O r t h o p a e d i c C o n s u l t a n t s s t a t e d t h a t a l t h o u g h c l a i m a n t 
was o n l y employed p a r t - t i m e , he c o u l d not c o n t i n u e w i t h h i s 
p r e s e n t o c c u p a t i o n and s h o u l d be encouraged to seek o t h e r work 
b e c a u s e of h i s c e r v i c a l problems. They s t a t e d t h a t the s h o u l d e r 
problems d i d not r e s t r i c t h i s work a c t i v i t i e s , the r e s t r i c t i o n 
b e i n g e s s e n t i a l l y the r e s u l t of h i s c e r v i c a l problem. They a l s o 
s t a t e d t h a t the 10% u n s c h e d u l e d d i s a b i l i t y award was p r o p e r f o r 
the impairment p r e s e n t i n c l a i m a n t ' s r i g h t s h o u l d e r . 

C l a i m a n t t e s t i f i e d t h a t he c o n s t a n t l y f e e l s l i k e h i s neck i s 
f u l l of sand or g r a v e l , but does not have c o n s t a n t p a i n i n t h e 
neck or s h o u l d e r . With s i g n i f i c a n t l i f t i n g he e x p e r i e n c e s a bad 
b u r n i n g s e n s a t i o n i n the top of h i s r i g h t s h o u l d e r . He a l s o 
e x p e r i e n c e s back problems w i t h p r o l o n g e d l i f t i n g . He i s unable t o 
do o v erhead work. 

I n e v a l u a t i n g c l a i m a n t ' s l o s s of e a r n i n g c a p a c i t y the R e f e r e e 
c o n s i d e r e d c l a i m a n t ' s p r o g r e s s i v e c e r v i c a l impairment. S A I F 
c o n t e n d s t h a t t h e r e i s not now, nor has t h e r e e v e r been an 
o c c u p a t i o n a l d i s e a s e c l a i m i n r e g a r d t o c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n . We need not d e t e r m i n e whether, f o r example, Dr. 
H a u s c h i l d t ' s September 3, 1982 and December 6, 1982 l e t t e r s 
c o n s t i t u t e s u c h a c l a i m , however. The i s s u e h e r e b e f o r e us i s t h e 
e x t e n t of c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y a r i s i n g 
out of h i s J u l y 22, 1982 i n j u r i e s . See 6 5 6 . 2 1 4 ( 5 ) . The c l e a r 
p r e p o n d e r a n c e of the e v i d e n c e i s t h a t the 1982 a c c i d e n t i s not a 
m a t e r i a l c a u s e of c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . The 
s t i p u l a t i o n ' s r e c o g n i t i o n of o n l y s h o u l d e r impairment i s i n 
a c c o r d . A c c o r d i n g l y , we d e c l i n e t o c o n s i d e r c l a i m a n t ' s c e r v i c a l 
impairment i n d e t e r m i n i n g an a p p r o p r i a t e award. 

C l a i m a n t i s 40 y e a r s o l d , h a s a h i g h s c h o o l e d u c a t i o n p l u s 
one and a h a l f y e a r s of j u n i o r c o l l e g e i n a d r a f t i n g program. On 
March 14, 1983 he s t i p u l a t e d t o the adequacy of a 10% award f o r 
h i s l o s s of e a r n i n g c a p a c i t y a s a r e s u l t of the J u l y 1982 
i n j u r i e s . We f i n d l i t t l e e v i d e n c e of s i g n i f i c a n t change i n h i s 
i n j u r y r e l a t e d permanent p h y s i c a l impairment s i n c e t h e 
s t i p u l a t i o n . S i n c e t h e n he h a s completed o n - t h e - j o b t r a i n i n g and 
o b t a i n e d a r e a l e s t a t e l i c e n s e . Weighing the p e r t i n e n t s o c i a l 
v o c a t i o n a l f a c t o r s , s e e OAR 436-65-600 e t s e q . , we f i n d t h a t on 
b a l a n c e any s h i f t s i n c e the s t i p u l a t i o n h a s been i n the d i r e c t i o n 
of enhanced e a r n i n g c a p a c i t y . We f i n d t h a t the 10% u n s c h e d u l e d 
d i s a b i l i t y p r e v i o u s l y awarded a d e q u a t e l y compensates c l a i m a n t f o r 
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h i s l o s s of e a r n i n g c a p a c i t y due t o the J u l y 1982 i n j u r y . 
A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 1, 1984 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . T h a t p o r t i o n of t h e R e f e r e e ' s o r d e r 
a w a r d i n g an i n c r e a s e of 112° f o r 35% uns c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y i s r e v e r s e d . The F e b r u a r y 14, 1984 D e t e r m i n a t i o n Order 
i s r e i n s t a t e d and a f f i r m e d . That p o r t i o n of the R e f e r e e ' s o r d e r 
a l l o w i n g an o f f s e t i n the sum of $189.72 a g a i n s t t h e i n c r e a s e d 
c o m p e n s a t i o n g r a n t e d by the R e f e r e e ' s o r d e r i s m o d i f i e d t o p e r m i t 
an o f f s e t of l i k e amount a g a i n s t f u t u r e permanent d i s a b i l i t y 
awards, i f any. 

JANET G. McCLARAN, C l a i m a n t WCB 84-05628 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s 
o r d e r w h i c h awarded c l a i m a n t an a d d i t i o n a l 64° ( 2 0 % ) u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o h e r l e f t s h o u l d e r on r e v i e w of a 
D e t e r m i n a t i o n Order which awarded 48° ( 1 5 % ) u n s c h e d u l e d 
d i s a b i l i t y , t h e r e b y g r a n t i n g c l a i m a n t a t o t a l award of 112° ( 3 5 % ) 
un s c h e d u l e d d i s a b i l i t y . The employer contends t h a t t h e R e f e r e e ' s 
i n c r e a s e d award i s e x c e s s i v e and t h a t t h e D e t e r m i n a t i o n Order 
s h o u l d be a f f i r m e d . We agree and, t h e r e f o r e , r e v e r s e t h e 
R e f e r e e ' s award of a d d i t i o n a l u n s c h e d u l e d d i s a b i l i t y . 

C l a i m a n t was 47 y e a r s o l d a t the time of h e a r i n g . She i s a 
h i g h s c h o o l g r a d u a t e who completed one y e a r i n l i b e r a l a r t s 
e d u c a t i o n i n 1955. She was a homemaker and not employed o u t s i d e 
the f a m i l y home u n t i l 1964, when she began t o work p a r t time on an 
a s s e m b l y l i n e i n a f a c t o r y which manufactured c a r d b o a r d boxes. 

I n 1976 c l a i m a n t e n t e r e d a t r a i n i n g program f o r bus d r i v e r s . 
A f t e r c o m p l e t i n g the t r a i n i n g program, she drove a s c h o o l bus f o r 
the T i g a r d S c h o o l D i s t r i c t f o r one y e a r . I n 1978 c l a i m a n t became 
employed a s a bus d r i v e r f o r the employer h e r e i n . 

C l a i m a n t s u s t a i n e d the i n j u r y i n q u e s t i o n on J a n u a r y 6, 1982, 
w h i l e w a l k i n g a c r o s s the employer's p a r k i n g l o t . She s l i p p e d and 
f e l l on a p a t c h of i c e , a s a r e s u l t of which she s u f f e r e d an 
a n t e r i o r d i s l o c a t i o n of the l e f t s h o u l d e r . I n i t i a l l y t h e s h o u l d e r 
was r e d u c e d through g e n t l e d i s t a l t r a c t i o n and then p l a c e d i n an 
i m m o b i l i z e r . A second i m m o b i l i z e r and p h y s i c a l t h e r a p y d i d not 
improve t h e range of motion of c l a i m a n t ' s s h o u l d e r . T h e r e f o r e , i n 
A p r i l of 1982, she su b m i t t e d t o m a n i p u l a t i o n of the s h o u l d e r under 
g e n e r a l a n e s t h e s i a . 

I n June of 1982 c l a i m a n t changed p h y s i c i a n s and came under 
t h e c a r e of Dr. M c N e i l l . Dr. M c N e i l l d i a g n o s e d a f r o z e n s h o u l d e r 
and t r e a t e d c l a i m a n t w i t h c o r t i s o n e i n j e c t i o n s and 
a n t i - i n f l a m m a t o r y m e d i c a t i o n . A s h o u l d e r a r t h r o g r a m d i s c l o s e d no 
e v i d e n c e of a r o t a t o r c u f f t e a r . Because c l a i m a n t ' s symptoms d i d 
not r e s o l v e w i t h c o n s e r v a t i v e t r e a t m e n t , Dr. M c N e i l l performed 
s u r g e r y i n November of 1982. 

A f t e r s u r g e r y c l a i m a n t ' s c o n s t a n t p a i n d i s s i p a t e d , and h e r 
range of s h o u l d e r motion improved markedly. 
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C l a i m a n t r e t u r n e d t o p a r t time work d r i v i n g a s c h o o l bus i n 
F e b r u a r y of 1983 and was t h e n o f f work d u r i n g the summer months of 
t h a t y e a r . I n the f a l l of 1983 she r e t u r n e d t o f u l l time work a s 
a bus d r i v e r . 

A f t e r c l a i m a n t r e t u r n e d t o work, i t became a p p a r e n t t h a t she 
was e x p e r i e n c i n g d i f f i c u l t y r e a c h i n g the t o g g l e s w i t c h w h i c h 
o p e r a t e s the f l a s h i n g l i g h t s on the s c h o o l bus, b e c a u s e i t was too 
h i g h on the c o n s o l e . T h e r e f o r e , the employer i n s t a l l e d a b u t t o n 
which i s much lower and, t h e r e f o r e , more a c c e s s i b l e t o c l a i m a n t ' s 
now l i m i t e d r e a c h . 

The h e a r i n g was h e l d i n December of 1984, and c l a i m a n t 
t e s t i f i e d t h a t she had not m i s s e d any work a s a r e s u l t of h e r 
s h o u l d e r c o n d i t i o n " t h i s y e a r , " which we u n d e r s t a n d t o mean the 
s c h o o l y e a r b e g i n n i n g i n the f a l l of 1984. 

C l a i m a n t t e s t i f i e d t h a t she was a b l e t o p e r f o r m h e r j o b 
d e s p i t e h e r s h o u l d e r c o n d i t i o n . She does, however, e x p e r i e n c e 
p a i n or d i s c o m f o r t " q u i t e o f t e n " w h i l e working. At the end of the 
work day h e r s h o u l d e r u s u a l l y f e e l s t i r e d and s o r e . Some days i t 
d o e s n ' t b o t h e r h e r much, but some days she goes home and l i e s on a 
h e a t i n g pad and t a k e s T y l e n o l . I t sometimes a f f e c t s h e r a b i l i t y 
t o s l e e p . The s h o u l d e r i n j u r y h a s a f f e c t e d h e r r e c r e a t i o n a l 
a c t i v i t i e s . She no l o n g e r can hunt, and she b e l i e v e s t h a t she 
would no l o n g e r be a b l e t o f i s h , a l t h o u g h i t does not sound a s 
though c l a i m a n t h a s t r i e d t o do s o . She b e l o n g s t o a 4-wheel 
d r i v i n g c l u b , and she i s no l o n g e r a b l e to engage i n t h i s 
r e c r e a t i o n a l d r i v i n g a c t i v i t y b e c a u s e h e r arm h u r t s and she i s 
" s c a r e d t o . " Her a b i l i t y t o c a r r y p ackages i n h e r arm h a s been 
i m p a i r e d . When a s k e d whether she c o u l d l i f t t e n pounds f r e q u e n t l y 
and 25 pounds o c c a s i o n a l l y d u r i n g the c o u r s e of a work day, 
c l a i m a n t responded, "Not i f I had t o do i t e v e r y d a y , a l l day l o n g . " 

B e f o r e c l a i m a n t ' s s u r g e r y , which g r o s s l y improved h e r 
s h o u l d e r c o n d i t i o n , h e r former a t t e n d i n g p h y s i c i a n , Dr. Thompson, 
completed a p h y s i c a l a s s e s s m e n t form used f o r j o b p l a c e m e n t . Dr. 
Thompson i n d i c a t e d t h a t c l a i m a n t c o u l d r e a c h above h e r s h o u l d e r s 
o c c a s i o n a l l y and work a t h e i g h t s f r e q u e n t l y . He f u r t h e r i n d i c a t e d 
t h a t c l a i m a n t was c a p a b l e of c a r r y i n g , on a f r e q u e n t b a s i s , 
w e i g h t s of up t o 50 pounds, a l t h o u g h no weight i n e x c e s s of t h a t . 
S i m i l a r l y , c l a i m a n t would be a b l e t o l i f t from the f l o o r w e i g h t s 
of up t o 50 pounds on a f r e q u e n t b a s i s . I n a d d i t i o n , c l a i m a n t 
would be a b l e t o use h e r arms f o r r e p e t i t i v e g r a s p i n g a s w e l l as 
r e p e t i t i v e f i n e m a n i p u l a t i o n . However, c l a i m a n t would not be a b l e 
t o use h e r arms f o r r e p e t i t i v e p u s h i n g - p u l l i n g . 

C l a i m a n t t e s t i f i e d t h a t l i f t i n g from the ground up t o a 
c e r t a i n p o s i t i o n does not r e a l l y b o t h e r h e r , but t r y i n g t o l i f t 
from the w a i s t i s p r o b l e m a t i c . She wakes up w i t h a s t i f f 
s h o u l d e r , and she i s u n a b le t o p e r f orm "heavy y a r d work." She 
does not p a i n t , s i n c e t h i s i n v o l v e s m o s t l y overhead a c t i v i t y . 

A p p r o x i m a t e l y 30 y e a r s ago c l a i m a n t worked f o r an i n s u r a n c e 
agency do i n g what sounds l i k e c l e r i c a l work and t y p i n g . At t h a t 
time she a l s o worked f o r a department s t o r e . A l though c l a i m a n t 
has no i n t e n t i o n of a p p l y i n g f o r or p e r f o r m i n g any t y p e of work 
o t h e r t h a n h e r work f o r the employer a s a bus d r i v e r , she 
t e s t i f i e d t h a t she p r o b a b l y would not be a b l e t o p e r f o r m any j o b 
r e q u i r i n g t y p i n g b e c a u s e of the p o s i t i o n i n which she would be 
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r e q u i r e d t o h o l d h e r arms. I n a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t 
she would not be a b l e t o p e r f o r m work a t t h e c o n t a i n e r f a c t o r y 
b e c a u s e i t i n v o l v e s too much l i f t i n g . 

C l a i m a n t was examined by Dr. P a s q u e s i , an o r t h o p e d i c surgeon, 
f o r a c l o s i n g e v a l u a t i o n a t Dr. M c N e i l l ' s s u g g e s t i o n . Dr. 
P a s q u e s i a s s e s s e d c l a i m a n t ' s l e f t s h o u l d e r impairment a t 16% bas e d 
upon t h e l i m i t a t i o n s of motion he found on h i s e x a m i n a t i o n . Dr. 
M c N e i l l p r e v i o u s l y had s t a t e d t h a t , i n h i s e s t i m a t i o n , c l a i m a n t ' s 
permanent s h o u l d e r impairment was i n the m i l d t o moderate r a n g e . 
A f t e r r e c e i p t of Dr. P a s q u e s i ' s r e p o r t , Dr. M c N e i l l i n d i c a t e d h i s 
c o n c u r r e n c e w i t h t h e d o c t o r ' s f i n d i n g s . 

The R e f e r e e c o r r e c t l y c o n s i d e r e d t h e f a c t t h a t , a s a r e s u l t 
of h e r i n j u r y , c l a i m a n t e x p e r i e n c e s s h o u l d e r p a i n and d i s c o m f o r t . 
We b e l i e v e , however, t h a t he o v e r v a l u e d the d i s a b l i n g e f f e c t s of 
c l a i m a n t ' s r e s i d u a l p a i n , p a r t i c u l a r l y a s i t b e a r s upon h e r l o s s 
of e a r n i n g c a p a c i t y . C l a i m a n t h a s been r e i n s t a t e d t o f u l l time 
employment, a l t h o u g h i t was a p p a r e n t l y n e c e s s a r y f o r t h e employer 
to s l i g h t l y modify c l a i m a n t ' s " j o b s i t e . " To the e x t e n t t h a t 
c l a i m a n t ' s p a i n c a u s e s impairment, she i s e n t i t l e d t o be 
compensated t h e r e f o r . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 
505, 511 ( 1 9 8 4 ) . A r g u a b l y , t h e q u e s t i o n of whether p a i n c a u s e s 

p h y s i c a l impairment i s s e p a r a t e and d i s t i n c t from t h e q u e s t i o n 
whether p a i n which a d m i t t e d l y c a u s e s some s l i g h t impairment of 
f u n c t i o n , n e c e s s a r i l y r e s u l t s i n compensation f o r l o s t e a r n i n g 
c a p a c i t y . I d . a t 513-14 ( C a r s o n , J . , c o n c u r r i n g ) . 

A l t h o u g h c l a i m a n t e x p e r i e n c e s some m i l d p a i n and d i s c o m f o r t 
d u r i n g h e r work a s a s c h o o l bus d r i v e r , i t o b v i o u s l y does not 
i n t e r f e r e w i t h h e r a b i l i t y t o perform t h i s j o b . C l a i m a n t does 
e x p e r i e n c e p a i n a t o t h e r t i m e s , and o b v i o u s l y p a y s t h e p r i c e f o r 
h a v i n g t o use h e r l e f t s h o u l d e r / a r m i n c o n n e c t i o n w i t h h e r work 
a c t i v i t y . I n awarding a p p r o p r i a t e compensation f o r u n s c h e d u l e d 
d i s a b i l i t y , i t i s incumbent upon us t o c o n s i d e r c l a i m a n t ' s a b i l i t y 
t o o b t a i n and h o l d g a i n f u l employment i n the broad f i e l d of 
g e n e r a l o c c u p a t i o n s , ORS 6 5 6 . 2 1 4 ( 5 ) ; however, we a r e a l s o r e q u i r e d 
t o compare c l a i m a n t ' s p o s t - i n j u r y s i t u a t i o n w i t h h e r s i t u a t i o n a s 
i t e x i s t e d b e f o r e h er i n j u r y "and w i t h o u t such d i s a b i l i t y . " I d . 

The f a c t t h a t c l a i m a n t h a s r e t u r n e d t o h e r p r e - i n j u r y work on 
a f u l l time b a s i s a t t h e same r a t e of pay i s not d i s p o s i t i v e and 
does not g a i n s a y c l a i m a n t ' s e n t i t l e m e n t t o an award f o r 
un s c h e d u l e d d i s a b i l i t y . Howerton v. S A I F , 70 Or App 99, 102 
( 1 9 8 4 ) ; F o r d v. S A I F , 7 Or App 549 ( 1 9 7 2 ) . I t i s , n e v e r t h e l e s s , 
an a p p r o p r i a t e f a c t o r t o t a k e i n t o c o n s i d e r a t i o n . F o r d v. S A I F , 
s u p r a ; M e l v i n J . Wood, 36 Van N a t t a 1623, 1624 ( 1 9 8 T H 

C o n s i d e r i n g t h e r e c o r d i n i t s e n t i r e t y , i n c l u d i n g c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y c o n c e r n i n g h e r p a i n and r e s i d u a l f u n c t i o n a l 
a b i l i t i e s , we f i n d and h o l d t h a t the D e t e r m i n a t i o n Order w h i c h 
awarded 48° f o r 15% un s c h e d u l e d d i s a b i l i t y a d e q u a t e l y and 
a p p r o p r i a t e l y compensates c l a i m a n t f o r the l o s s of e a r n i n g 
c a p a c i t y a t t r i b u t a b l e t o t h i s l e f t s h o u l d e r i n j u r y . T h e r e f o r e , we 
r e v e r s e t h e R e f e r e e ' s award of a d d i t i o n a l u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1984 i s r e v e r s e d , and 
the D e t e r m i n a t i o n Order d a t e d A p r i l 17, 1984 i s a f f i r m e d . 
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SALLY K, MERCIER, C l a i m a n t WCB 84-02393 
S u s a n M. G a r r e t t , C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e M i c h a e l Johnson's o r d e r 
which d i s m i s s e d h e r r e q u e s t f o r h e a r i n g because of h e r f a i l u r e t o 
f i r s t seek a d m i n i s t r a t i v e r e v i e w w i t h the D i r e c t o r of t he Workers' 
Compensation Department. C l a i m a n t contends t h a t a p e n a l t y and 
a t t o r n e y f e e s h o u l d have been awarded f o r the S A I F C o r p o r a t i o n ' s 
a l l e g e d u n r e a s o n a b l e f a i l u r e t o t i m e l y make a v o c a t i o n a l 
r e h a b i l i t a t i o n r e f e r r a l . 

I n J o e l I . H a r r i s , 36 Van N a t t a 829, 838-840 ( 1 9 8 4 ) , a f f ' d 
mem, H a r r i s v. Western Wire Works, 72 Or App 591 ( 1 9 8 5 ) , we 
de t e r m i n e d t h a t we l a c k e d j u r i s d i c t i o n to a s s e s s a p e n a l t y f o r 
a l l e g e d u n r e a s o n a b l e d e l a y i n r e f e r r i n g a c l a i m a n t f o r v o c a t i o n a l 
a s s i s t a n c e . We a f f i r m the R e f e r e e ' s o r d e r d i s m i s s i n g t h e h e a r i n g 
r e q u e s t f o r f a i l u r e t o f i r s t seek a d m i n i s t r a t i v e r e v i e w w i t h the 
D i r e c t o r of the Workers' Compensation Department. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 10, 1984 i s a f f i r m e d . 

DEAN W. NELSON, C l a i m a n t WCB 83-06793 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y May 28, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s 
o r d e r which: (1) s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s l e f t 
knee c o n d i t i o n ; ( 2 ) awarded c l a i m a n t ' s a t t o r n e y $2,000 a s a 
r e a s o n a b l e a t t o r n e y ' s f e e f o r p r e v a i l i n g on the d e n i a l ; and ( 3 ) 
awarded c l a i m a n t an a d d i t i o n a l 96° (3 0 % ) u n s c h e d u l e d d i s a b i l i t y 
f o r i n j u r y t o the low back on r e v i e w of a D e t e r m i n a t i o n Order 
which awarded 96° (3 0 % ) u n s c h e d u l e d d i s a b i l i t y , t h e r e b y g r a n t i n g 
c l a i m a n t a t o t a l award of 192° ( 6 0 % ) un s c h e d u l e d d i s a b i l i t y . The 
employer contends t h a t c l a i m a n t ' s l e f t knee c o n d i t i o n i s not 
compensable; t h a t the R e f e r e e ' s award of a t t o r n e y f e e s i s 
e x c e s s i v e ; and t h a t the i n c r e a s e d u n s c h e d u l e d d i s a b i l i t y award i s 
e x c e s s i v e . 

On r e v i e w we agree w i t h the employer's c o n t e n t i o n t h a t the 
e v i d e n c e f a i l s t o p r e p o n d e r a t e i n f a v o r of f i n d i n g c l a i m a n t ' s l e f t 
knee c o n d i t i o n compensable. T h e r e f o r e , we r e v e r s e t h a t p o r t i o n of 
the R e f e r e e ' s o r d e r and r e i n s t a t e the employer's d e n i a l . 
A c c o r d i n g l y , i t i s u n n e c e s s a r y t o c o n s i d e r whether t h e 
em p l o y e r - p a i d a t t o r n e y ' s f e e awarded by the R e f e r e e i s e x c e s s i v e , 
a s no f e e i s p a y a b l e i n c o n n e c t i o n w i t h t h i s d e n i a l . As t o the 
e x t e n t of un s c h e d u l e d d i s a b i l i t y , we f i n d t h e R e f e r e e ' s award 
somewhat e x c e s s i v e and modify t h e award t o 160° ( 5 0 % ) u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o the low back. 

B r i e f l y s t a t e d , the f a c t s p e r t i n e n t t o the p a r t i a l d e n i a l 
i s s u e a r e a s f o l l o w s . C l a i m a n t o r i g i n a l l y i n j u r e d h i s back i n 
A p r i l of 1980 w h i l e working f o r t h i s employer, which was not then 
s e l f - i n s u r e d . As a r e s u l t of t h i s i n j u r y , c l a i m a n t e x p e r i e n c e d 
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low back p a i n , r a d i a t i n g r i g h t l e g p a i n and l a t e r l e f t l e g p a i n . 
A r u p t u r e d d i s c a t the L5/S1 l e v e l u l t i m a t e l y was d i a g n o s e d . 
C l a i m a n t came under the c a r e of Dr. Buza, who performed a 
laminectomy i n December of 1980. T h i s c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order d a t e d J u l y 28, 1981, which awarded 16° ( 5 % ) 
u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low b a c k . 

C l a i m a n t d e v e l o p e d c o r o n a r y symptoms b e g i n n i n g i n e a r l y 
1981. C o r o n a r y a r t e r y d i s e a s e was l a t e r d i a g n o s e d , and i n October 
of 1981 c l a i m a n t s u b m i t t e d t o s u r g e r y f o r a double a r t e r i a l b y p a s s . 

A f t e r r e c o v e r i n g from h e a r t s u r g e r y , c l a i m a n t r e t u r n e d t o 
work f o r t h e employer i n e a r l y J a n u a r y of 1982. C l a i m a n t worked 
u n t i l March 11, 1982 when he began t o e x p e r i e n c e i n c r e a s i n g p a i n 
i n h i s low back, w i t h r a d i a t i n g p a i n i n t o t h e r i g h t l e g . 
A p p r o x i m a t e l y t h r e e months l a t e r , c l a i m a n t began t o e x p e r i e n c e 
r a d i a t i n g l e f t l e g p a i n . 

C l a i m a n t stopped working on March 11, 1982. By t h i s d a t e , 
the employer had become s e l f - i n s u r e d . He was seen a g a i n by Dr. 
Buza, who h o s p i t a l i z e d and p l a c e d him i n t r a c t i o n f o r t h r e e 
weeks. A r e p e a t myelogram d i s c l o s e d d e f e c t s a t the L3-4, L4-5 and 
L5-S1 l e v e l s . Dr. Buza recommended a second s u r g i c a l p r o c e d u r e , 
which e v e n t u a l l y was performed. I n October of 1982 c l a i m a n t 
s u b m i t t e d t o a second laminectomy, a t the L4-5 l e v e l . 

A d i s p u t e a r o s e c o n c e r n i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
worsened low back c o n d i t i o n , a s between the e mployer's former 
i n s u r e r and the employer i n i t s c a p a c i t y a s s e l f - i n s u r e d . A .307 
o r d e r was e n t e r e d , and u l t i m a t e l y the s e l f - i n s u r e d employer 
a c c e p t e d r e s p o n s i b i l i t y f o r a new i n j u r y , w i t h an a s s i g n e d d a t e of 
March 11, 1982, by s t i p u l a t i o n of the p a r t i e s . 

I n t h e meantime, c l a i m a n t had begun t o d e v e l o p l e f t knee 
p a i n , which he b e l i e v e d was r e l a t e d t o h i s low back c o n d i t i o n . 
Dr. Buza r e f e r r e d c l a i m a n t t o Dr. T i l e y , an o r t h o p e d i c surgeon, 
f o r e v a l u a t i o n of the l e f t knee p a i n . Dr. T i l e y f i r s t examined 
c l a i m a n t i n October of 1982, w h i l e he was h o s p i t a l i z e d f o r h i s 
second laminectomy. Dr. T i l e y d i a g n o s e d a weakness of the 
q u a d r i c e p s muscle of the l e f t l e g , r e s u l t i n g from c l a i m a n t ' s back 
c o n d i t i o n . The weak q u a d r i c e p s muscle, i n t u r n , had c a u s e d a 
r e c u r r e n t d i s l o c a t i n g p a t e l l a . Dr. T i l e y r e q u e s t e d a u t h o r i z a t i o n 
to p e r f o r m p a t e l l a r e a l i g n m e n t and/or p a t e l l a t r e p h i n a t i o n 
( e x c i s i o n of a p i e c e of bone w i t h a c y l i n d r i c a l s a w ) . 

The s e l f - i n s u r e d employer r e f u s e d to pay f o r the s u r g e r y 
proposed by Dr. T i l e y on the grounds t h a t the l e f t knee c o n d i t i o n 
was u n r e l a t e d t o c l a i m a n t ' s back i n j u r y . The e m p l o y e r ' s former 
i n s u r e r l i k e w i s e d e n i e d . C l a i m a n t adamantly r e f u s e d t o undergo 
s u r g e r y a t the expense of h i s p r i v a t e h e a l t h i n s u r e r b a s e d upon 
h i s c o n v i c t i o n t h a t the knee c o n d i t i o n was c a u s e d by h i s back 
c o n d i t i o n . I n May of 1984, however, c l a i m a n t f i n a l l y s u b m i t t e d t o 
knee s u r g e r y by Dr. T i l e y . I t a p p e a r s a s though Dr. T i l e y ' s 
f i n d i n g s on s u r g e r y d i d not b e a r out h i s working d i a g n o s i s of a 
r e c u r r e n t d i s l o c a t i n g p a t e l l a . R a t h e r , a t s u r g e r y , Dr. T i l e y 
found d e g e n e r a t i v e j o i n t d i s e a s e of the knee, f o r which he 
performed p r o x i m a l t i b i a l osteotomy. He c o n t i n u e d t o a t t r i b u t e 
t h e l e f t knee c o n d i t i o n t o c l a i m a n t ' s back problem, a l t h o u g h he 
a d m i t t e d t h a t m e d i a l a r t h r i t i s c a n happen i n anyone. I n a l e t t e r 
t o c l a i m a n t ' s a t t o r n e y , Dr. T i l e y s t a t e d , "At l e a s t from a 
t e m p o r a l p o i n t of view, the d e g e n e r a t i v e d i s e a s e of the l e f t knee 
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h a s f o l l o w e d a l o t of weakness of the l e f t l e g and the weakness of 
the l e f t l e g i s d i r e c t l y r e l a t e d t o back problems." 

C l a i m a n t h a s been examined and e v a l u a t e d by many o t h e r 
r e p u t a b l e n e u r o l o g i c a l p h y s i c i a n s / s u r g e o n s and o r t h o p e d i c 
s u r g e o n s , none of whom a t t r i b u t e t h e l e f t knee c o m p l a i n t s t o 
c l a i m a n t ' s back c o n d i t i o n . I n f a c t , s e v e r a l p h y s i c i a n s r u l e d out 
the p o s s i b i l i t y of any c a u s a l c o n n e c t i o n between the back and the 
knee. E v e n Dr. Buza, who was somewhat a m b i v a l e n t c o n c e r n i n g the 
p o s s i b i l i t y of a c a u s a l c o n n e c t i o n , u l t i m a t e l y s t a t e d t h a t the two 
were not r e l a t e d . T h i s o p i n i o n was q u a l i f i e d , however, by h i s 
s t a t i n g t h a t he was a neurosurgeon, not an o r t h o p e d i s t . The 
R e f e r e e a p p a r e n t l y a c c o r d e d some weight t o c l a i m a n t ' s s t r o n g 
c o n v i c t i o n of a c a u s a l r e l a t i o n s h i p between h i s back and knee 
c o n d i t i o n s , a s e v i d e n c e d by c l a i m a n t ' s c o n t i n u i n g r e f u s a l t o 
undergo s u r g e r y . 

The q u e s t i o n of the c a u s a l r e l a t i o n s h i p , i f any, between 
c l a i m a n t ' s back c o n d i t i o n and h i s l e f t knee c o n d i t i o n i s one of 
s c i e n c e which must n e c e s s a r i l y be d e t e r m i n e d by t e s t i m o n y of 
s k i l l e d , p r o f e s s i o n a l p e r s o n s . U r i s v. Compensation Department, 
247 Or 420, 424 ( 1 9 6 7 ) . C l a i m a n t ' s h e a r t f e l t c o n v i c t i o n i s 
r e l e v a n t o n l y i s o f a r a s i t l e n d s c r e d e n c e t o the e x p e r t s ' o p i n i o n s . 

The p r e p o n d e r a n t m e d i c a l o p i n i o n c l e a r l y weighs a g a i n s t 
c l a i m a n t on t h i s i s s u e . The e v i d e n c e of a t e m p o r a l c o n n e c t i o n , 
r e l i e d upon by Dr. T i l e y , i s s i m p l y i n s u f f i c i e n t i n t h i s c a s e t o 
p e r s u a d e us t h a t we s h o u l d a c c e p t h i s o p i n i o n over t h o s e of a l l 
o t h e r p h y s i c i a n s who have c o n s i d e r e d the q u e s t i o n . Even Dr. Buza 
i s l e s s than s u p p o r t i v e . I t i s not even c l e a r t h a t Dr. T i l e y was 
aware of the f a c t t h a t , i m m e d i a t e l y a f t e r the March 11, 1982 
i n j u r y , c l a i m a n t e x p e r i e n c e d r i g h t - s i d e d r a d i a t i n g l e g p a i n , and 
t h a t i t was not u n t i l a p p r o x i m a t e l y t h r e e months l a t e r t h a t the 
l e f t l e g p a i n became prominent. Thus, we c o n c l u d e t h a t c l a i m a n t 
h a s f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y of h i s l e f t knee 
c o n d i t i o n and the a s s o c i a t e d t r e a t m e n t p r o v i d e d by Dr. T i l e y . 

The f o l l o w i n g f a c t s and f i n d i n g s a r e r e l e v a n t t o the e x t e n t 
of d i s a b i l i t y i s s u e . V i e w i n g the e v i d e n c e i n the l i g h t most 
f a v o r a b l e t o c l a i m a n t , we c o n c l u d e t h a t he s u f f e r s m i l d l y moderate 
impairment of the low back. He was 48 y e a r s of age a t the time of 
h e a r i n g . He completed the e i g h t h g rade. He was a maintenance 
mechanic f o r the employer f o r f i v e y e a r s b e f o r e t h i s 1982 i n j u r y . 
I t i s m e d i c a l l y v e r i f i e d t h a t c l a i m a n t i s u n a b le t o r e t u r n t o t h i s 
t y p e of work b e c a u s e i t e x c e e d s the p h y s i c a l l i m i t a t i o n s r e s u l t i n g 
from h i s back c o n d i t i o n . C l a i m a n t a l s o h a s a long h i s t o r y of 
h eavy c o n s t r u c t i o n machinery o p e r a t i o n . H i s work h i s t o r y 
e s s e n t i a l l y i n v o l v e s work of a heavy n a t u r e . As a r e s u l t of 
c l a i m a n t ' s back c o n d i t i o n , he i s r e l e g a t e d t o p e r f o r m i n g work of a 
l i g h t or moderate (medium) n a t u r e . 

C l a i m a n t was undergoing v o c a t i o n a l e v a l u a t i o n by a 
r e h a b i l i t a t i o n s p e c i a l i s t , who was working on r e t u r n i n g him t o t h e 
l a b o r f o r c e through a p p r o p r i a t e v o c a t i o n a l p l a n n i n g . S e v e r a l 
v o c a t i o n a l g o a l s had been c o n s i d e r e d t a k i n g i n t o a c c o u n t 
c l a i m a n t ' s p a s t work e x p e r i e n c e s , t e s t e d i n t e r e s t s and a p t i t u d e s , 
and h i s p h y s i c a l c a p a b i l i t i e s . P o s s i b l e v o c a t i o n a l g o a l s were 
e l e c t r i c motor a s s e m b l e r , s h o r t h a u l t r u c k d r i v e r , s c h o o l bus 
d r i v e r , g l a s s w e l d e r , power p r e s s t e n d e r , o f f i c e machine a s s e m b l y 
t e c h n i c i a n , e l e c t r o n i c s a s s e m b l e r and t e s t e r , r e c o v e r y o p e r a t o r , 
d r y e r o p e r a t o r , p a s t i n g machine o p e r a t o r , and l e a d c a s t e r . The 
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r e h a b i l i t a t i o n s p e c i a l i s t was d e v e l o p i n g a d i r e c t employment p l a n 
w i t h the o b j e c t i v e of o b t a i n i n g employment a s a d r i l l p r e s s 
o p e r a t o r . A l a b o r market s u r v e y r e f l e c t e d " p o s i t i v e b i a s " f o r 
employment i n t h i s l i n e of work. A j o b a n a l y s i s was p erformed 
p r o v i d i n g j o b s p e c i f i c a t i o n s and p h y s i c a l r e q u i r e m e n t s , w h i c h was 
p r o v i d e d t o Dr. Buza f o r h i s i n p u t c o n c e r n i n g c l a i m a n t ' s a b i l i t y 
to p e r f o r m t h a t t y p e of work. H i s r e s p o n s e a p p a r e n t l y was not 
f o r t h c o m i n g by the time of h e a r i n g , or i f i t was, i t was not 
s u b m i t t e d a s an e x h i b i t . I n any e v e n t , by the time of h e a r i n g 
v o c a t i o n a l s e r v i c e s had been t e r m i n a t e d s i n c e c l a i m a n t was i n the 
p r o c e s s of r e c o v e r i n g from knee s u r g e r y . 

On the one hand, i t i s a p p a r e n t t h a t c l a i m a n t i s f o r e c l o s e d 
from r e t u r n i n g t o t y p e s of work he h a s performed i n the p a s t , a s a 
r e s u l t of h i s back c o n d i t i o n . On the o t h e r hand, v o c a t i o n a l 
e v a l u a t i o n s seem t o i n d i c a t e t h a t , c o n s i d e r i n g c l a i m a n t ' s 
t r a i n i n g , e x p e r i e n c e and work s k i l l s , t h e r e a r e v a r i o u s t y p e s of 
employment a v a i l a b l e w i t h o u t the need f o r r e t r a i n i n g . C o n s i d e r i n g 
t h i s e v i d e n c e , we f i n d t h a t i n a t t e m p t i n g t o o b t a i n g a i n f u l and 
s u i t a b l e employment i n a h y p o t h e t i c a l l y normal l a b o r market, 
c l a i m a n t w i l l e n c o u n t e r moderate r e s t r i c t i o n i n a v a i l a b l e 
o c c u p a t i o n a l o p p o r t u n i t i e s . OAR 4 3 6 - 6 5 - 6 0 8 ( 3 ) ( b ) . 

An a d d i t i o n a l f a c t o r a p p a r e n t l y not c o n s i d e r e d by t h e R e f e r e e 
i n a warding c l a i m a n t compensation f o r t h i s 1982 i n j u r y , i s t h e 
f a c t t h a t c l a i m a n t r e c e i v e d an award f o r 16° ( 5 % ) u n s c h e d u l e d 
d i s a b i l i t y i n c o n n e c t i o n w i t h h i s o r i g i n a l 1980 back i n j u r y . We 
a r e r e q u i r e d t o t a k e t h i s award i n t o a c c o u n t i n awarding c l a i m a n t 
a p p r o p r i a t e u n s c h e d u l e d d i s a b i l i t y f o r t h i s i n j u r y . ORS 656.222; 
see Thomason v. S A I F , 73 Or App 319, 323 ( 1 9 8 5 ) ; C a s c a d e S t e e l 
R o l l i n g M i l l s v. M a d r i l , 62 Or App 598 ( 1 9 8 3 ) , 57 Or App 398 
( 1 9 8 2 ) ; H a r r i s v. S A I F , 55 Or App 158 ( 1 9 8 1 ) ; Green v. SIAC, 197 
Or 160 ( 1 9 5 3 ) . 

T a k i n g a l l of t h e s e f a c t o r s i n t o c o n s i d e r a t i o n on our de novo 
r e v i e w , and comparing t h i s i n j u r e d worker w i t h s i m i l a r l y s i t u a t e d 
w o r k e r s , we f i n d t h a t an award f o r 160° (50%) u n s c h e d u l e d 
d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y compensates c l a i m a n t f o r 
the l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e t o t h i s i n d u s t r i a l 
i n j u r y . We modify the R e f e r e e ' s o r d e r a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 8, 1984 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . T h a t p o r t i o n of the o r d e r which s e t a s i d e 
the s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s l e f t knee 
c o n d i t i o n i s r e v e r s e d , and the employer's d e n i a l d a t e d June 24, 
1983 i s r e i n s t a t e d and a f f i r m e d . That p o r t i o n of t h e R e f e r e e ' s 
o r d e r which awarded an a d d i t i o n a l 96° (30%) u n s c h e d u l e d d i s a b i l i t y 
i s m o d i f i e d . I n l i e u of the R e f e r e e ' s award, and i n a d d i t i o n t o 
the 96° ( 3 0 % ) u n s c h e d u l e d d i s a b i l i t y awarded by D e t e r m i n a t i o n 
Order d a t e d October 28, 1983 ( a s amended November 8, 1 9 8 3 ) , 
c l a i m a n t i s awarded 64° ( 2 0 % ) u n s c h e d u l e d d i s a b i l i t y , f o r a t o t a l 
award of 160° ( 5 0 % ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o the low 
back. 
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EVALD V. NIELSE N , C l a i m a n t WCB 83-08586 & 82-05317 . 
G a r r y L . Kahn, C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members L e w i s and McMurdo. 

Midland I n s u r a n c e Company, the i n s u r e r f o r C o a s t a l T r a i l e r 
R e p a i r s , I n c . , r e q u e s t s r e v i e w of R e f e r e e Menashe's o r d e r which 
awarded c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y i n 
c o n n e c t i o n w i t h h i s May 19, 1980 i n d u s t r i a l i n j u r y . The i n s u r e r 
c o n t e n d s t h a t c l a i m a n t has f a i l e d to e s t a b l i s h h i s e n t i t l e m e n t t o 
an award f o r permanent t o t a l d i s a b i l i t y . 

We a g r e e w i t h the R e f e r e e ' s w e l l - r e a s o n e d o r d e r , which we 
a f f i r m and adopt w i t h the f o l l o w i n g a d d i t i o n a l comment. As a 
r e s u l t of h i s i n d u s t r i a l i n j u r y and p r e e x i s t i n g d i s a b i l i t y , and 
t a k i n g i n t o c o n s i d e r a t i o n r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , 
c l a i m a n t i s i n t h a t c l a s s of i n j u r e d workers whose d i s a b i l i t y i s 
so g r e a t t h a t any attempt to r e e n t e r the l a b o r f o r c e would most 
c e r t a i n l y be f u t i l e . T h e r e f o r e , c l a i m a n t ' s f a i l u r e t o seek 
employment does not p r e v e n t an award f o r permanent t o t a l 
d i s a b i l i t y . ORS 6 5 6 . 2 0 6 ( 3 ) ; P o u r n e l l e v. S A I F , 70 Or App 56 
( 1 9 8 4 ) ; George M. T u r n e r , 37 Van N a t t a 531 (May 7, 1985); Dock A. 
P e r k i n s , 31 Van N a t t a 180 ( 1 9 8 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 21, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $1,000 f o r s e r v i c e s on Board 
r e v i e w , to be p a i d by the Midland I n s u r a n c e Company. 

NANCY G. PETERS, C l a i m a n t ' WCB 84-02626 
E r n e s t W. K i s s l i n g , C l a i m a n t ' s A t t o r n e y May 28, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s 
o r d e r awarding a p e n a l t y and a t t o r n e y f e e s due to the employer's 
a l l e g e d u n r e a s o n a b l e r e s i s t a n c e and d e l a y i n payment of m e d i c a l 
e x p e n s e s p u r s u a n t t o a s t i p u l a t i o n . 

C l a i m a n t compensably i n j u r e d h e r low back on October 21, 
1981. S i n c e t h a t time she has r e g u l a r l y r e c e i v e d t r e a t m e n t from 
Dr. Holman, a c h i r o p r a c t o r . B e g i n n i n g i n November 1982, the 
employer o b j e c t e d t o a l l e g e d e x c e s s i v e t r e a t m e n t and r e f u s e d t o 
pay f o r more tha n f o u r c h i r o p r a c t i c v i s i t s p e r month. On May 9, 
1983 the employer f o r m a l l y d e n i e d a l l p r i o r m e d i c a l t r e a t m e n t s i n 
e x c e s s of f o u r per month a s u n n e c e s s a r y . The d i s p u t e was s e t t l e d 
by a s t i p u l a t i o n approved November 17, 1983, w h e r e i n the p a r t i e s 
a g r e e d t h a t the employer would pay a l l Dr. Holman's b i l l s f o r 
m e d i c a l s e r v i c e s p r o v i d e d to t h a t d a t e . The p r e c i s e amount due 
Dr. Holman was not l i q u i d a t e d i n the s t i p u l a t i o n , however. 

The employer wrote t o Dr. Holman on December 13, 1983 
r e q u e s t i n g a complete i t e m i z a t i o n of o u t s t a n d i n g c o s t s of m e d i c a l 
s e r v i c e s not compensated t o d a t e . The c h i r o p r a c t o r ' s i n s u r a n c e 
s e c r e t a r y wrote the employer on J a n u a r y 24, 1984, t h a t $250 on the 
a c c o u n t was 90 days p a s t due and r e q u e s t e d prompt a c t i o n . The 
employer responded w i t h a n o t h e r r e q u e s t f o r an i t e m i z e d l i s t i n g of 
o u t s t a n d i n g b i l l i n g s . On F e b r u a r y 6, 1984 Dr. Holman's o f f i c e 
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p r o v i d e d a copy of c l a i m a n t ' s l e d g e r back t o September 8, 1982 and 
s t a t e d : 

" I r e a l i z e t h a t i t i s a v e r y time consuming 
t a s k , but p e r h a p s someone s h o u l d a u d i t t h i s 
a c c o u n t c h a r g e by c h a r g e and payment by 
payment t o see e x a c t l y where the d i f f e r e n c e 
i s . * * * I f you can look a t t h i s a c c o u n t 
and g i v e me an e x p l a n a t i o n a s to what h a s 
not been p a i d and why, and p e r h a p s a d a t e 
t h a t we might e x p e c t payment, I would be 
most a p p r e c i a t i v e . " 

The employer r e v i e w e d the a c c o u n t b a s e d on the i n f o r m a t i o n 
p r o v i d e d and, on F e b r u a r y 20, 1984, s e n t Dr. Holman the 
e x p l a n a t i o n r e q u e s t e d t o g e t h e r w i t h a check f o r the f u l l amount i t 
found owing. The employer a s k e d t h a t i f t h e r e were a d d i t i o n a l 
b i l l i n g s p r i o r t o t h o s e l i s t e d on the l e d g e r , they be i n d i c a t e d . 
A f t e r s e v e r a l employer r e q u e s t s , Dr. Holman's o f f i c e p r o v i d e d 
a d d i t i o n a l l e d g e r s on May 2, 1984. On May 17, 1984 the employer 
p a i d t h e r e m a i n i n g $206 due Dr. Holman. 

OAR 436-69-701(1) r e q u i r e s t h a t a l l b i l l i n g s be f u l l y 
i t e m i z e d and s e r v i c e s i d e n t i f i e d . The employer's i n s i s t e n c e upon 
i t e m i z e d b i l l i n g s f o r use i n d e t e r m i n i n g the amount due Dr. Holman 
was not u n r e a s o n a b l e , p a r t i c u l a r l y c o n s i d e r i n g Dr. Holman*s 
o f f i c e ' s a p p a r e n t u n c e r t a i n t y r e g a r d i n g the a c c o u n t . Once 
p r o v i d e d w i t h the r e q u e s t e d i t e m i z a t i o n , the employer p a i d w i t h 
r e a s o n a b l e promptness. We f i n d no showing of u n r e a s o n a b l e 
e m p l o y e r / i n s u r e r c o n d u c t . A c c o r d i n g l y , we r e v e r s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 10, 1984 i s r e v e r s e d . 

JERRY L. SASSMEN ( D e c e a s e d ) , B e n e f i c i a r i e s o f WCB 82-06927 
E v o h l F. Mai agon, A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 
Donna P a r t o n G a r a v e n t a , Dept. o f J u s t i c e 

T h i s c a s e i s b e f o r e the Board on remand from the C o u r t of 
A p p e a l s , Amos v. S A I F , 72 Or App 145 ( 1 9 8 5 ) . We have been 
i n s t r u c t e d t o a l l o w the c l a i m of Raymond Sassmen f o r s u r v i v o r ' s 
b e n e f i t s . ORS 6 5 6 . 2 0 4 ( 4 ) . 

Now, t h e r e f o r e , the S A I F C o r p o r a t i o n ' s , d e n i a l d a t e d J u l y 7, 
1982 i s h e r e b y s e t a s i d e and c l a i m a n t Raymond Sassmen's c l a i m f o r 
s u r v i v o r ' s b e n e f i t s i s remanded t o the S A I F C o r p o r a t i o n f o r 
p r o c e s s i n g a c c o r d i n g t o law. 

I T I S SO ORDERED. 

RICHARD A. SCHARBACK, C l a i m a n t WCB 82-03750 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y May 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r t h a t u p h e l d 
t h e S A I F C o r p o r a t i o n ' s d e n i a l of h i s c l a i m f o r a g g r a v a t i o n of h i s 
r e t r o c o l l i s t o r t i c o l l i s c o n d i t i o n . The i s s u e i s c o m p e n s a b i l i t y . 

We adopt the f o l l o w i n g f i n d i n g s of f a c t made by the R e f e r e e : 
-598-



"On November 18, 1975, c l a i m a n t f i l e d a 
r e p o r t of i n j u r y or o c c u p a t i o n a l d i s e a s e 
(Form, ..80.1,)*. a l l e g i n g ' s t r a i n and s t r e s s . , 
c a u s i n g d i z z i n e s s and l o s s of b a l a n c e , ' a t 
which time h i s employer was the Workmen's 
Compensation Board, D i s a b i l i t y P r e v e n t i o n 
D i v i s i o n . T h i s c l a i m was a c c e p t e d a s a 
d i s a b l i n g i n j u r y . . . . I n J a n u a r y 1976 
Dr. Melgard f i r s t d i a g n o s e d s p a s t i c 
t o r t i c o l l i s . . . . The weight of the 
m e d i c a l e v i d e n c e i n the months and y e a r s 
f o l l o w i n g , i n d i c a t e d t h a t t h i s problem was 
g e n e r a l l y p s y c h o g e n i c . . . . 

" T h i s c l a i m was c l o s e d by a D e t e r m i n a t i o n 
Order d a t e d March 9, 1979, t h a t awarded 
temporary t o t a l d i s a b i l i t y and temporary 
p a r t i a l d i s a b i l i t y o n l y . . . . 

" C l a i m a n t s u b s e q u e n t l y r e q u e s t e d the c l a i m 
t o be reopened, on the b a s i s of a g g r a v a t i o n , 
and S A I F C o r p o r a t i o n i s s u e d a f o r m a l d e n i a l 
on March 28, 1980 . . . . 

"On December 3, 1980, a d i s p u t e d c l a i m 
s e t t l e m e n t was approved by a H e a r i n g s 
R e f e r e e . T h i s d i s p u t e d c l a i m s e t t l e m e n t s e t 
f o r t h c l a i m a n t ' s c o n t e n t i o n t h a t h i s m e d i c a l 
c o n d i t i o n , d i a g n o s e d a s r e t r o c o l l i s or 
t o r t i c o l l i s , worsened i n or about F e b r u a r y 
1980, and t h a t the c o n d i t i o n was r e l a t e d t o 
the a c c e p t e d i n d u s t r i a l i n j u r y of 
November 18, 1976 . . . . 

"Another c l a i m f o r a g g r a v a t i o n was 
p r e s e n t e d , and on A p r i l 6, 1982, S A I F 
C o r p o r a t i o n a g a i n made a d e n i a l . The d e n i a l 
s t a t e d , i n p a r t : 

'We b e l i e v e t h a t your neck 
c o n d i t i o n , a s r e l a t e d t o your 
c l a i m of November of 1975, has 
not m a t e r i a l l y worsened or 
a g g r a v a t e d , and t h a t your p r e s e n t 
symptoms a r e the r e s u l t of your 
u n d e r l y i n g d e g e n e r a t i v e c e r v i c a l 
d i s c d i s e a s e . ' 

" T h i s i s the d e n i a l l e t t e r t h a t i s t he 
s u b j e c t of t h i s h e a r i n g , and t h i s O p i n i o n 
and Order [and t h i s Order on R e v i e w ] . " 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Buza, h a s opined t h a t 
a l t h o u g h c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had not m a t e r i a l l y 
worsened s i n c e 1980, s u b j e c t i v e l y c l a i m a n t ' s symptomatology 
p r e v e n t e d him from working. C l a i m a n t and h i s w i f e both t e s t i f i e d 
c r e d i b l y t h a t c l a i m a n t s u f f e r e d from i n c r e a s e d p a i n w h i c h 
p r e v e n t e d him from working. The q u e s t i o n , then, i s whether 
c l a i m a n t h a s p e r f e c t e d an a g g r a v a t i o n c l a i m based upon h i s 
"symptomatic w o r s e n i n g . " -599-



Were c l a i m a n t s e e k i n g t o e s t a b l i s h i n t h e f i r s t i n s t a n c e t h a t 
h i s r e t r o c o l l i s or t o r t i c o l l i s was a compensable o c c u p a t i o n a l 
d i s e a s e , t h e f a c t t h a t working i n c r e a s e d h i s s u b j e c t i v e 
symptomatology would be i n s u f f i c i e n t , i n i t s e l f , t o p r o v e h i s 
c a s e . Wheeler v. B o i s e C a s c a d e Corp., 298 Or 452 ( 1 9 8 5 ) ; W e l l e r 
v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) ; c f . Hutcheson v. Weyerhaeuser, 
288 Or 51 ( 1 9 7 9 ) . However, b e c a u s e c l a i m a n t h a s a l r e a d y 
e s t a b l i s h e d t h e c o m p e n s a b i l i t y of h i s r e t r o c o l l i s or t o r t i c o l l i s , 
and b e c a u s e i n any even t h i s c o n d i t i o n i s not base d upon an 
o c c u p a t i o n a l d i s e a s e t h e o r y , e v i d e n c e of o b j e c t i v e w o r s e n i n g i s 
not r e q u i r e d t o e s t a b l i s h h i s a g g r a v a t i o n c l a i m . See S h e i d e m e n t e l 
v. S A I F , 70 Or App 552, 555 ( 1 9 8 4 ) ; Jameson v. S A I F , 63 Or App 553 
( 1 9 8 3 ) ; B i l l y J o e J o n e s , 36 Van N a t t a 1230 ( 1 9 8 4 ) ; James W. 
Foushee, 36 Van N a t t a 901 ( 1 9 8 4 ) . As we s a i d i n Foushee, s u p r a , 
" I f a compensable c o n d i t i o n s y m p t o m a t i c a l l y worsens and t h a t 
w o r s e n i n g i s c a u s a l l y r e l a t e d to the compensable i n j u r y o r 
o c c u p a t i o n a l d i s e a s e , then c l a i m a n t s h o u l d be compensated f o r 
whatever f u r t h e r d i s a b i l i t y r e s u l t s from t h a t symptomatic 
w o r s e n i n g . " 36 Van N a t t a a t 904. 

We f i n d t h a t t h e preponderance of l a y and m e d i c a l e v i d e n c e , 
s e e G a r b u t t v. S A I F , 297 Or 148 ( 1 9 8 4 ) , e s t a b l i s h e s t h a t 
c l a i m a n t ' s p a i n due t o h i s compensable c o n d i t i o n i s worse th a n i t 
was a t t he time of t h e l a s t award or arrangement of compensation 
and t h a t c l a i m a n t i s unable t o work b e c a u s e of h i s p a i n . C l a i m a n t 
has p r o v e n h i s a g g r a v a t i o n c l a i m . ORS 6 5 6 . 2 7 3 ( 1 ) . 

We note t h a t c l a i m a n t s u b m i t t e d two documents d i r e c t l y t o t h e 
Board a f t e r t h e c a s e Was docketed f o r r e v i e w . We have r e v i e w e d 
t h o s e documents o n l y t o the e x t e n t n e c e s s a r y t o d e t e r m i n e whether 
the r e c o r d was i n c o m p l e t e l y d e v e l o p e d or h e a r d . ORS 6 5 6 . 2 9 5 ( 5 ) ; 
B a i l e y v. S A I F , 296 Or 41, 45 ( 1 9 8 3 ) ; D e l f i n a P. Lopez, 37 Van 
N a t t a 164, 170 ( 1 9 8 5 ) . We c o n c l u d e t h a t the r e c o r d was not 
i n c o m p l e t e l y d e v e l o p e d , and the documents were not c o n s i d e r e d on 
Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d June 25, 1984 and August 13, 1984 
a r e r e v e r s e d . The S A I F C o r p o r a t i o n ' s d e n i a l d a t e d A p r i l 6, 1982 
i s s e t a s i d e and c l a i m a n t ' s c l a i m i s remanded t o the S A I F 
C o r p o r a t i o n f o r p r o c e s s i n g p u r s u a n t t o law. C l a i m a n t ' s a t t o r n e y 
i s awarded $1,250 f o r s e r v i c e s a t h e a r i n g and $600 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the S A I F C o r p o r a t i o n . 

MICHAEL SHABOT, C l a i m a n t WCB 84-03135 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s May 28, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s o r d e r w h i c h 
o r d e r e d i t t o pay d e n t a l b i l l s i n e x c e s s of $4,000 " c o n s i s t e n t 
w i t h " a p r i o r R e f e r e e ' s o r d e r ; imposed a p e n a l t y e q u a l t o 25% of 
t h a t "compensation" f o r u n r e a s o n a b l e d e l a y , r e f u s a l and r e s i s t a n c e 
t o t h e payment of compensation due under a R e f e r e e ' s o r d e r ; and 
awarded c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d f e e f o r " s e c u r i n g t h e 
c ompensation and p e n a l t i e s . " The i n s u r e r c o n t e n d s t h a t t h e 
R e f e r e e e r r o n e o u s l y o r d e r e d payment of the a f o r e s a i d d e n t a l b i l l s , 
and t h a t , i n any e v e n t , p e n a l t i e s / a t t o r n e y f e e s a r e not 
w a r r a n t e d . Based upon our c o n c l u s i o n t h a t the p r i o r R e f e r e e ' s 
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o r d e r i n t h i s c a s e d i d not o r d e r the payment of c o m p e n s a t i o n 
w i t h i n t h e meaning of ORS 656.313, we r e v e r s e the R e f e r e e ' s o r d e r 
i n i t s e n t i r e t y . 

L a t e i n the r e v i e w p r o c e s s , c l a i m a n t s u b m i t t e d a motion t o 
remand t o the R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g . ORS 
6 5 6 . 2 9 5 ( 5 ) . The b a s i s f o r t h e r e q u e s t i s a s t a t e m e n t made i n t h e 
i n s u r e r ' s r e p l y b r i e f which c h a l l e n g e s t h e v e r a c i t y of a s t a t e m e n t 
i n c l a i m a n t ' s r e s p o n d e n t ' s b r i e f . C l a i m a n t now s e e k s remand i n 
o r d e r t o d e v e l o p a r e c o r d on ". . . whether or not t h e . . . 
s t a t e m e n t was a l i e and s h o u l d be weighed a g a i n s t c l a i m a n t . " 

We acknowledge c l a i m a n t ' s d e s i r e t o d i s p r o v e t h e i n s u r e r ' s 
a l l e g a t i o n . However, l a w y e r s ' b e l l e t r i s t i c s l i n g s and a r r o w s have 
no b e a r i n g upon our r e v i e w of t h i s , or any o t h e r c a s e . We b a s e 
our d e c i s i o n upon the e v i d e n c e of r e c o r d , not upon the a s s e r t i o n s , 
a l l e g a t i o n s , or a c c u s a t i o n s of c o u n s e l . 

We f i n d no b a s i s f o r c o n c l u d i n g t h a t t h i s c a s e h a s i n any way 
been i m p r o p e r l y , i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d or h e a r d . T h e r e f o r e , we d e c l i n e t o remand, and 
c l a i m a n t ' s motion i s d e n i e d . 

C l a i m a n t s u s t a i n e d an i n j u r y t o h i s c h i n i n 1978 w h i l e 
working a s a p i p e f i t t e r . The c l a i m was a c c e p t e d and b e n e f i t s 
were p a i d i n a c c o r d a n c e w i t h law. A p p r o x i m a t e l y f o u r y e a r s l a t e r , 
t h e i n s u r e r r e c e i v e d some d e n t a l b i l l s from Dr. VanGordon, who had 
performed d e n t a l work which he c l a i m e d was r e l a t e d t o c l a i m a n t ' s 
p r e v i o u s i n d u s t r i a l i n j u r y . The i n s u r e r d e n i e d the c o m p e n s a b i l i t y 
of c l a i m a n t ' s d e n t a l b i l l s , which i n c l u d e d t r e a t m e n t by Dr. 
N i c h o l s , a n o t h e r d e n t i s t , a s w e l l a s t r e a t m e n t by Dr. VanGordon. 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n t e s t i n g t h e d e n i a l , which 
came on f o r h e a r i n g b e f o r e R e f e r e e Thye i n September of 1983. 
R e f e r e e Thye c o n c l u d e d t h a t c l a i m a n t ' s d e n t a l t r e a t m e n t was not 
r e l a t e d t o h i s i n d u s t r i a l i n j u r y and, t h e r e f o r e , upheld t h e 
i n s u r e r ' s p a r t i a l d e n i a l . The R e f e r e e c o n c l u d e d , however, t h a t 
the i n s u r e r had d e l a y e d i t s d e n i a l of t h i s c l a i m f o r " m e d i c a l 
s e r v i c e s " beyond the 60 day p r o v i s i o n of ORS 6 5 6 . 2 6 2 ( 6 ) . See 
B i l l y J . Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . T h e r e f o r e , i n r e l i a n c e 
upon former OAR 4 3 6 - 6 9 - 8 0 1 ( 4 ) , R e f e r e e Thye o r d e r e d t h a t t h e 
i n s u r e r pay some u n s p e c i f i e d d e n t a l b i l l s i n c u r r e d by c l a i m a n t 
p r i o r t o the d a t e of i t s w r i t t e n d e n i a l . I n a d d i t i o n , t h e R e f e r e e 
a l l o w e d c l a i m a n t ' s a t t o r n e y 25% of the d e n t a l b i l l s a s a 
r e a s o n a b l e a t t o r n e y ' s f e e . 

Both p a r t i e s r e q u e s t e d r e v i e w of R e f e r e e Thye's o r d e r . As 
a p p e l l a n t , c l a i m a n t took i s s u e w i t h t h e R e f e r e e ' s d e t e r m i n a t i o n 
t h a t t h e m e d i c a l b i l l s were not compensable, a s w e l l a s the 
R e f e r e e ' s a l l o w a n c e of a f e e out of the b i l l s , r a t h e r t h a n an 
i n s u r e r - p a i d f e e . As c r o s s - a p p e l l a n t , the i n s u r e r c o n t e s t e d t h a t 
p o r t i o n of the R e f e r e e ' s o r d e r which d i r e c t e d i t t o pay f o r some 
of the d e n i e d d e n t a l s e r v i c e s under a u t h o r i t y of the 
a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e . 

By t h e time the Board i s s u e d i t s Order on Review on A p r i l 26, 
1984, t h e C o u r t of A p p e a l s had d e c i d e d Kemp v. Workers' 
Compensation Dept., 65 Or App 659 ( 1 9 8 3 ) , a s m o d i f i e d , 67 Or App 
270 ( 1 9 8 4 ) , i n which the c o u r t i n v a l i d a t e d OAR 4 3 6 - 6 9 - 8 0 1 ( 4 ) . 
T h e r e f o r e , the Board r e v e r s e d t h a t p o r t i o n of the o r d e r which 
d i r e c t e d payment of the d e n t a l s e r v i c e s i n q u e s t i o n . 36 Van N a t t a 
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A f t e r R e f e r e e Thye had i s s u e d h i s o r d e r on September 29, 
1983, and b e f o r e e i t h e r p a r t y had r e q u e s t e d r e v i e w t h e r e o f , 
c o u n s e l f o r t he i n s u r e r i n q u i r e d of t h e R e f e r e e a s t o whom payment 
f o r t h e d e n t a l s e r v i c e s i n i s s u e s h o u l d be made. The R e f e r e e , 
u n d e r s t a n d a b l y , was un a b l e t o p r o v i d e any m e a n i n g f u l d i r e c t i o n . 
A p p a r e n t l y t h e r e was c o n s i d e r a b l e c o n f u s i o n c o n c e r n i n g e x a c t l y 
what b i l l s remained u n p a i d and, more s i g n i f i c a n t l y , t o whom 
payment s h o u l d be made. Dr. VanGordon had i n i t i a t e d a c i v i l 
a c t i o n i n t h e C i r c u i t C o u r t f o r Washington County a g a i n s t c l a i m a n t 
and t h e p i p e f i t t e r s u n i o n t r u s t i n an e f f o r t t o c o l l e c t h i s 
unpaid d e n t a l b i l l s . Upon r e c e i p t o f R e f e r e e T h y e ' s o r d e r 
d i r e c t i n g payment of the d e n t a l b i l l s by the i n s u r e r , c l a i m a n t 
moved t o j o i n t h e i n s u r e r a s a n e c e s s a r y p a r t y i n t h a t 
p r o c e e d i n g . The motion was g r a n t e d , and t he i n s u r e r was j o i n e d a s 
a p a r t y . 

N e g o t i a t i o n s ensued between the p a r t i e s t o t h e c i v i l a c t i o n 
i n an attempt t o r e a c h a s e t t l e m e n t . A t one p o i n t , t h e i n s u r e r 
o f f e r e d t o t e n d e r the amounts owed Dr. VanGordon i n t o c o u r t . T h i s 
s u g g e s t i o n a p p a r e n t l y was ve t o e d by t h e a t t o r n e y r e p r e s e n t i n g Dr. 
VanGordon, bas e d upon h i s b e l i e f t h a t t h i s would unduly c o m p l i c a t e 
m a t t e r s and p o s s i b l y f r u s t r a t e s e t t l e m e n t e f f o r t s which were 
f i n a l l y becoming p r o d u c t i v e . I n any e v e n t , no funds were p a i d by 
the i n s u r e r t o c l a i m a n t or t o Dr. VanGordon. I t i s a p p a r e n t , 
however, t h a t some payment was made t o Dr. N i c h o l s , who was not a 
p a r t y t o t h e c i v i l l i t i g a t i o n . 

C l a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g i n May 1984, a l l e g i n g 
e n t i t l e m e n t t o m e d i c a l s e r v i c e s p u r s u a n t t o ORS 656.245 and 
p e n a l t i e s / a t t o r n e y f e e s f o r f a i l u r e t o obey a p r i o r R e f e r e e ' s 
o r d e r . The m a t t e r came b e f o r e R e f e r e e G a l t o n , who h e a r d t h e 
t e s t i m o n y of the a t t o r n e y who r e p r e s e n t e d Dr. VanGordon i n t h e 
c i v i l a c t i o n . T h i s w i t n e s s v e r i f i e d t h e f a c t t h a t he s p e c i f i c a l l y 
informed c o u n s e l f o r the i n s u r e r t o r e f r a i n from t e n d e r i n g t h e 
money i n t o c o u r t . 

R e f e r e e G a l t o n r u l e d t h a t the i s s u e s i n t h i s c a s e were 
governed by ORS 656.313 and S A I F v. Mathews, 55 Or App 608 
( 1 9 8 2 ) . I n Mathews t h e c o u r t h e l d t h a t the 1979 amendments t o ORS 
656.313, which exempted m e d i c a l s e r v i c e s from t h e d e f i n i t i o n o f 
"compensation" which must be p a i d pending Board or j u d i c i a l 
r e v i e w , d i d not a p p l y r e t r o a c t i v e l y t o a c l a i m a n t who s u s t a i n e d 
h e r o r i g i n a l i n j u r y i n 1973. The c o u r t h e l d t h a t t h e law i n f o r c e 
a t t h e time of c l a i m a n t ' s i n j u r y r e q u i r e d t h a t m e d i c a l s e r v i c e s be 
p a i d p e n d i n g r e v i e w of a 1980 R e f e r e e ' s o r d e r d i r e c t i n g payment of 
comp e n s a t i o n f o r a compensable a g g r a v a t i o n . ORS 6 5 6 . 2 0 2 ( 2 ) . But 
see B a r r e t t v. Union O i l D i s t r i b u t o r s , 60 Or App 483 ( 1 9 8 2 ) . 
B e c a u s e t h i s c l a i m a n t was i n j u r e d i n 1978, t h e R e f e r e e c o n c l u d e d 
t h a t , a s in,Mathews, t h e i n s u r e r was o b l i g a t e d t o pay t h e d e n t a l 
b i l l s o r d e r e d by R e f e r e e Thye pending a d i s p o s i t i o n on a p p e a l . 

A l t h o u g h t h e m e d i c a l s e r v i c e s i n Mathews a r e s i m i l a r t o t h e 
d e n t a l b i l l s i n t h i s c a s e i n terms of t h e form and n a t u r e o f t h e 
" b e n e f i t s , " t h e r e i s a s i g n i f i c a n t d i s t i n c t i o n between t h e 
compensation o r d e r e d p a y a b l e by t h e R e f e r e e i n Mathews and t h e 
d e n t a l b i l l s o r d e r e d p a y a b l e by R e f e r e e Thye i n t h i s c a s e . I n 
Mathews c l a i m a n t r e q u e s t e d c l a i m r e o p e n i n g , a p p a r e n t l y p u r s u a n t t o 
the a g g r a v a t i o n s t a t u t e . A R e f e r e e found the c l a i m a n t e n t i t l e d t o 
c l a i m r e o p e n i n g and remanded t h e a g g r a v a t i o n c l a i m t o S A I F f o r 
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payment of c o m p e n s a t i o n . S A I F r e f u s e d t o pay m e d i c a l s e r v i c e s 
p e n ding d i s p o s i t i o n on r e v i e w of t h a t R e f e r e e ' s o r d e r . A second 
h e a r i n g convened by s t i p u l a t i o n of the p a r t i e s , and i n t h a t 
"enforcement p r o c e e d i n g " a R e f e r e e h e l d t h a t t h e 1979 amendments 
had o n l y p r o s p e c t i v e a p p l i c a t i o n , i . e . a p p l i e d o n l y to i n j u r i e s 
a r i s i n g on and a f t e r t h e e f f e c t i v e d a t e of the 1979 enactment. 
The Board and the c o u r t a f f i r m e d . 

I n Mathews the c o u r t quoted from i t s e a r l i e r d e c i s i o n i n 
W i s h e r d v. P a u l Koch Volkswagen, 28 Or App 513 ( 1 9 7 7 ) , a l s o r e l i e d 
upon i n p a r t by R e f e r e e G a l t o n . W i s h e r d i n v o l v e d the e m p l o y e r ' s 
u n s u c c e s s f u l c o n s t i t u t i o n a l c h a l l e n g e of ORS 656.313. I n 
d i s c u s s i n g t h e q u i d p r o quo format of t h e w o r k e r s ' c o m p e n s a t i o n 
system, and how the s t a t u t e r e q u i r i n g payment of b e n e f i t s p e n d i n g 
r e v i e w f i t s i n t o t h a t format, t h e c o u r t s t a t e d i n p a r t : 

"Often when an employe i s i n j u r e d , i t may 
be y e a r s b e f o r e the c l a i m i s f i n a l l y 
a d j u d i c a t e d . ORS 656.313 s e e k s t o p r o v i d e 
i n j u r e d employes w i t h a means of s u p p o r t 
and w i t h the means to pay m e d i c a l e x p e n s e s 
w h i l e an employer a p p e a l s an a d v e r s e 
d e c i s i o n . The f u r t h e r a n c e of t h i s i n t e r e s t 
a d e q u a t e l y s u p p o r t s the c o n s t i t u t i o n a l i t y 
of ORS 656.313. 

"* * * The c l e a r i n t e n t of ORS 656.313 i s 
to r e q u i r e t h e immediate payment of a l l 
c ompensation due by v i r t u e of t h e o r d e r 
when t h e o r d e r i s e n t e r e d . Compensation, 
a s d e f i n e d by ORS 6 5 6 . 0 0 5 ( 9 ) , i n c l u d e s 
m e d i c a l e x p e n s e s o f t h e t y p e a t i s s u e h e r e : 

'"Compensation" i n c l u d e s a l l 
b e n e f i t s , i n c l u d i n g m e d i c a l 
s e r v i c e s p r o v i d e d f o r a 
compensable i n j u r y * * *.'" 

28 Or App a t 517-18. 

S i m i l a r t o the i n s u r e r i n Mathews, t h e employer i n W i s h e r d was 
c o n t e s t i n g i t s i n t e r i m l i a b i l i t y f o r payment of b e n e f i t s found t o 
be due and owing by v i r t u e of a R e f e r e e ' s o r d e r which h e l d t h a t 
t h e c l a i m was compensable. ( I n W i s h e r d t h e c l a i m a n t ' s h e a r t 
d i s e a s e was u l t i m a t e l y d e t e r m i n e d not t o be compensable. Wish e r d 
v. P a u l Koch Volkswagen, 27 Or App 601 ( 1 9 7 6 ) ) . 

A l t hough t h e 1978 v e r s i o n o f ORS 656.313 r e q u i r e d payment o f 
m e d i c a l b i l l s d u r i n g the a p p e a l p r o c e s s , t h a t r e q u i r e m e n t a p p l i e d 
o n l y t o m e d i c a l b i l l s found compensable. The d e n t a l b i l l s t h a t 
R e f e r e e Thye d i r e c t e d the i n s u r e r t o pay i n t h i s c a s e were not 
p a y a b l e a s "compensation" a s d e f i n e d by ORS 6 5 6 . 0 0 5 ( 9 ) . I n d e e d , 
R e f e r e e Thye s p e c i f i c a l l y found c l a i m a n t ' s d e n t a l t r e a t m e n t not 
compensable a s a consequence of h i s 1978 i n j u r y . T h a t p o r t i o n of 
h i s o r d e r d i r e c t i n g payment of the b i l l s was i n the n a t u r e of a 
p e n a l t y f o r t h e i n s u r e r ' s f a i l u r e t o i s s u e a t i m e l y d e n i a l of t h e 
c l a i m . I m p o s i t i o n of a p e n a l t y i s not e q u i v a l e n t t o the payment of 
compensation, Reed v. D e l C h e m i c a l , 26 Or App 733, 741 ( 1 9 7 6 ) ; s e e 
a l s o B a h l e r v. M a i l - W e l l E n v e l o p e Co., 60 Or App 90, 93 ( 1 9 8 2 ) , and 
t h e r e i s no o b l i g a t i o n t o pay p e n a l t i e s pending r e v i e w of an o r d e r 
imposing them, Reed v. D e l C h e m i c a l , s u p r a . B e c a u s e R e f e r e e Thye 
o r d e r e d payment of the d e n t a l b i l l s a s and f o r a p e n a l t y , t h e 
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i n s u r e r was not o b l i g a t e d t o pay t h o s e amounts pe n d i n g r e v i e w , and 
i t s f a i l u r e t o do so d i d not c o n s t i t u t e u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment of c ompensation w i t h i n the meaning of the p e n a l t y 
p r o v i s i o n s . 

We a r e f o r t i f i e d i n t h i s c o n c l u s i o n by t h e c o u r t ' s d i s c u s s i o n 
of OAR 4 3 6 - 6 9 - 8 0 1 ( 4 ) i n Kemp v. Workers' Comp. Dept., s u p r a a t 670 

"OAR 4 3 6 - 6 9 - 8 0 1 ( 4 ) does not t a k e away from 
a c l a i m a n t the r i g h t t o r e c o v e r f o r 
u n r e a s o n a b l e d e l a y i n a c c e p t a n c e or d e n i a l 
of a c l a i m , but r a t h e r adds an a d d i t i o n a l 
r i g h t t o r e c o v e r f o r m e d i c a l s e r v i c e s 
r e n d e r e d p r i o r t o t h e c l a i m i f the i n s u r e r 
f a i l s t o deny w i t h i n 60 days from t h e d a t e 
of r e c e i p t of t h e f i r s t m e d i c a l r e p o r t , a 
r i g h t not g r a n t e d t o c l a i m a n t s under any 
s t a t u t e . The l e g i s l a t u r e c r e a t e d a p e n a l t y 
f o r i n s u r e r s f o r u n r e a s o n a b l e d e l a y , i n 
d e n y i n g a c l a i m . The Department exceeded 
i t s a u t h o r i t y i n p r o v i d i n g an a d d i t i o n a l 
p e n a l t y when one had a l r e a d y been e x p r e s s l y 
a u t h o r i z e d by the l e g i s l a t u r e . * * * " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 6, 1984 i s r e v e r s e d . 

JANET L. STEWARD, C l a i m a n t WCB 84-08368 
Greg O ' N e i l l , C l a i m a n t ' s A t t o r n e y May 28, 1985 
D a v i d Home, D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t h a s r e q u e s t e d r e c o n s i d e r a t i o n of our o r d e r 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r Board r e v i e w a s not t i m e l y 
f i l e d . C l a i m a n t h a s s u b m i t t e d a f f i d a v i t s t h a t e s t a b l i s h t h a t the 
r e q u e s t f o r Board r e v i e w was m a i l e d A p r i l 29, 1985. R e q u e s t s f o r 
Board r e v i e w of R e f e r e e d e c i s i o n s must be f i l e d not l a t e r t h a n the 
t h i r t i e t h day a f t e r the i s s u a n c e of the R e f e r e e ' s d e c i s i o n . ORS 
6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . F i l i n g i s complete upon m a i l i n g , OAR 
4 3 8 - 1 1 - 0 0 5 ( 2 ) , p r o v i d e d a c c e p t a b l e p r o o f from the P o s t a l S e r v i c e 
i s f u r n i s h e d , OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( b ) . I f the t h i r t i e t h day f a l l s on 
a S a t u r d a y , Sunday or l e g a l h o l i d a y , the time i s extended u n t i l 
t h e end of the n e x t b u s i n e s s day. OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( c ) . I n 
c a l c u l a t i n g t h e t h i r t y days, the f i r s t day i s the day a f t e r t h e 
R e f e r e e ' s o r d e r i s m a i l e d . I d . 

The R e f e r e e ' s o r d e r was m a i l e d March 27, 1985. C l a i m a n t 
c o n t e n d s t h a t the t h i r t i e t h day f e l l on S a t u r d a y , A p r i l 27, 1985, 
and t h a t h e r r e q u e s t was t i m e l y b e c a u s e i t was m a i l e d on the n e x t 
b u s i n e s s day t h e r a f t e r . C l a i m a n t i s i n c o r r e c t . The t h i r t i e t h day 
was F r i d a y , A p r i l 26, 1985, which was not a l e g a l h o l i d a y . The 
Board a d h e r e s t o and r e p u b l i s h e s i t s former o r d e r . 

I T I S SO ORDERED. 
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ERNEST E. THOMPSON, C l a i m a n t WCB 82 - 0 5 6 0 9 , 83-06222 & 84-04826 
Ha y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
McNutt, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e L e a h y ' s 
o r d e r w h i c h : ( 1 ) upheld F i r e m a n ' s Fund's d e n i a l of the 
c o m p e n s a b i l i t y of c l a i m a n t ' s r i g h t knee c o n d i t i o n , d i a g n o s e d a s 
r e c u r r e n t p a t e l l a r t e n d i n i t i s ; and (2) d e c l i n e d t o o r d e r t h a t 
Weyerhaeuser Company, c l a i m a n t ' s p r i o r employer, r e p a y o v e r p a i d 
temporary t o t a l d i s a b i l i t y . C l a i m a n t contends t h a t the 
s e l f - i n s u r e d employer " u n i l a t e r a l l y o f f s e t " t h i s temporary t o t a l 
d i s a b i l i t y a g a i n s t permanent p a r t i a l d i s a b i l i t y awarded by an 
A p r i l 5, 1983 D e t e r m i n a t i o n Order ( i n c o n n e c t i o n w i t h an A p r i l 16, 
1980 l e f t knee and s h o u l d e r i n j u r y ) . I n i t s r e s p o n d e n t ' s b r i e f , 
Weyerhaeuser, i n e f f e c t , moves to d i s m i s s c l a i m a n t ' s Request f o r 
H e a r i n g on the i s s u e c o n c e r n i n g the p r o p r i e t y of i t s recoupment of 
o v e r p a i d temporary d i s a b i l i t y . The b a s i s f o r the motion i s t h a t 
c l a i m a n t d i d not r a i s e t h i s i s s u e w i t h i n one y e a r of the 
D e t e r m i n a t i o n Order i n q u e s t i o n or w i t h i n one y e a r of t h e 
e m p l o y e r ' s w r i t t e n n o t i f i c a t i o n of the o f f s e t . Thus, the i s s u e s 
on r e v i e w a r e , a s t o F i r e m a n ' s Fund, c o m p e n s a b i l i t y of c l a i m a n t ' s 
r i g h t knee c o n d i t i o n ; and a s t o Weyerhaeuser, j u r i s d i c t i o n t o 
c o n s i d e r t he o f f s e t i s s u e and the p r o p r i e t y of the e mployer's 
a c t i o n . 

As t o the c o m p e n s a b i l i t y of c l a i m a n t ' s r i g h t knee c o n d i t i o n , 
we a f f i r m t h e R e f e r e e ' s o r d e r . We do not a g r e e w i t h the R e f e r e e ' s 
a s s e s s m e n t of the O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t , i . e . t h a t they 
s t a t e d t h e r e was " c l e a r l y . . . no c o n n e c t i o n " between c l a i m a n t ' s 
r i g h t knee c o n d i t i o n and h i s employment f o r F i r e m a n ' s Fund's 
i n s u r e d . We do a g r e e , however, t h a t Dr. M a t t e r i ' s a p p a r e n t l a c k 
of knowledge c o n c e r n i n g c l a i m a n t ' s e a r l i e r J a n u a r y 1980 r i g h t knee 
i n j u r y s e r i o u s l y undermines the p e r s u a s i v e n e s s of h i s o p i n i o n 
c o n c e r n i n g c a u s a t i o n i n 1983. We d i s a g r e e w i t h c l a i m a n t ' s 
a s s e r t i o n t h a t t h e p o s s i b l e c o n n e c t i o n between h i s work a c t i v i t y 
and h i s r i g h t knee c o n d i t i o n i s of such a n a t u r e t h a t i t can be 
d e t e r m i n e d by t h i s forum w i t h o u t the b e n e f i t of p e r s u a s i v e m e d i c a l 
e v i d e n c e . See U r i s v. Compensation Department, 247 Or 420, 426 
( 1 9 6 7 ) ; compare Westmoreland v. Iowa Beef P r o c e s s o r s , 70 Or App 
642 ( 1 9 8 4 ) ; Madewell v. S a l v a t i o n Army, 49 Or App 713 ( 1 9 8 0 ) . 

As t o the o f f s e t i s s u e i n v o l v i n g the A p r i l 1980 Weyerhaeuser 
i n j u r y / A p r i l 1983 D e t e r m i n a t i o n Order, we f i n d t h e j u r i s d i c t i o n a l 
i s s u e r a i s e d by the employer w i t h o u t any m e r i t s i n c e c l a i m a n t 
t i m e l y r e q u e s t e d a h e a r i n g w i t h i n one y e a r of t h a t D e t e r m i n a t i o n 
Order, and t h i s i s an i s s u e p r o p e r l y a r i s i n g under t h a t 
D e t e r m i n a t i o n Order. Shaw v. S A I F , 63 Or App 239 ( 1 9 8 3 ) ; Tom E . 
Dobbs, 35 Van N a t t a 1332, 1336 ( 1 9 8 3 ) . On the m e r i t s of t h T s 
i s s u e , we a f f i r m t h e R e f e r e e ' s o r d e r . 

S i n c e Weyerhaeuser r a i s e d the a d d i t i o n a l , j u r i s d i c t i o n a l 
i s s u e i n i t s r e s p o n d e n t ' s b r i e f , and c l a i m a n t responded t h e r e t o i n 
h i s r e p l y b r i e f , we f i n d i t a p p r o p r i a t e t o award c l a i m a n t ' s 
a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w i n t h i s r e g a r d . Judy M. F r i e d r i c h , 36 Van N a t t a 1210 
( 1 9 8 4 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 28, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $75 f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w , t o be p a i d by Weyerhaeuser Company. 

HAROLD D. WARD, C l a i m a n t WCB 84-04502 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y May 28, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e p o r t i o n s 
of R e f e r e e H o w e l l ' s o r d e r which awarded c l a i m a n t i n t e r i m 
c o mpensation f o r the p e r i o d March 25, 1983 through March 27, 1983 
and imposed a p e n a l t y e q u a l t o 25% of t h a t i n t e r i m c o m p e n s a t i o n 
f o r u n r e a s o n a b l e r e f u s a l t o pay compensation and u n r e a s o n a b l e 
d e l a y i n a c c e p t a n c e or d e n i a l of a c l a i m . I n a s s o c i a t i o n w i t h t h e 
p e n a l t y , t h e R e f e r e e awarded a $50 a t t o r n e y ' s f e e . 

The i s s u e s on r e v i e w a r e whether the t h r e e day w a i t i n g 
p e r i o d , ORS 6 5 6 . 2 1 0 ( 3 ) , a p p l i e s t o i n t e r i m c ompensation payments; 
and whether the employer's f a i l u r e t o i n c l u d e payment f o r t h e 
w a i t i n g p e r i o d i n c l a i m a n t ' s i n i t i a l i n s t a l l m e n t of i n t e r i m 
c o m p e n s a t i o n was u n r e a s o n a b l e . 

C l a i m a n t was i n j u r e d on F e b r u a r y 8, 1983 w h i l e p u s h i n g a 
veneer c a r t i n t h e employer's m i l l . He r e p o r t e d t h e i n j u r y t o h i s 
foreman the same day. He c o n t i n u e d working through March 24, 
1983, a l t h o u g h he sought m e d i c a l a t t e n t i o n i n t he i n t e r i m . On or 
a f t e r March 24, 1983, a f t e r working h i s f u l l s h i f t f o r t h e day, he 
a d v i s e d the employer t h a t he c o u l d not c o n t i n u e working a s a 
r e s u l t of h i s i n j u r y . He d i d not r e t u r n t o work t h e r e a f t e r . 

I n d u s t r i a l I ndemnity, t h e employer's w o r k e r s ' c o m p e n s a t i o n 
a d m i n i s t e r i n g agent, f i r s t l e a r n e d of c l a i m a n t ' s i n j u r y on 
March 28, 1983, when i t r e c e i v e d a r e p o r t form from c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n . T h i s prompted a c a l l t o t h e employer, 
whereupon i t was l e a r n e d t h a t c l a i m a n t had been d i s a b l e d s i n c e 
March 25, 1983. 

On A p r i l 8, 1983 c l a i m a n t was p a i d i n t e r i m c o m pensation f o r 
the p e r i o d March 28, 1983 through and i n c l u d i n g A p r i l 1, 1983. 
The employer d e f e r r e d a c c e p t a n c e or d e n i a l u n t i l June 8, 1983, 
when i t a c c e p t e d the c l a i m . I n the i n t e r i m , c l a i m a n t r e c e i v e d 
t i m e l y c o mpensation payments. 

The R e f e r e e d e t e r m i n e d t h a t the employer had no knowledge of 
an i n j u r y r e q u i r i n g m e d i c a l t r e a t m e n t or r e s u l t i n g i n d i s a b i l i t y 
u n t i l c l a i m a n t became d i s a b l e d on March 25, 1983. He r e a s o n e d 
t h a t the o b l i g a t i o n t o deny or pay i n t e r i m compensation w i t h i n 14 
days a r o s e a s of t h a t d a t e . Thus, he c o n c l u d e d t h a t t h e employer 
had u n t i l A p r i l 8, 1983 t o a c t . 

I n f a c t , t h e employer d i d a c t on A p r i l 8 by i s s u i n g a check 
f o r f i v e d a y s of i n t e r i m compensation, a s mentioned above. The 
R e f e r e e d e t e r m i n e d t h a t the employer was o b l i g a t e d t o pay i n t e r i m 
compensation from March 25, 1983, the d a t e i t had "knowledge of a 
c l a i m e d compensable i n j u r y . " Because the employer p a i d i n t e r i m 
c o mpensation from March 28, r a t h e r t h a n March 25, 1983, t h e 
R e f e r e e imposed a p e n a l t y f o r u n r e a s o n a b l e r e f u s a l t o pay 
compensation, r e a s o n i n g : -606-



"The employer o f f e r e d no v a l i d r e a s o n f o r 
f a i l i n g t o pay i n t e r i m compensation 
b e g i n n i n g on c l a i m a n t ' s d a t e of 
d i s a b i l i t y . I t i s noteworthy t h a t i n t e r i m 
c o m p ensation i s d i s t i n c t from temporary 
d i s a b i l i t y c ompensation. * * * ORS 
6 5 6 . 2 0 1 ( 3 ) [ s i c ] does not a p p l y t o i n t e r i m 
c ompensation." 

ORS 6 5 6 . 2 1 0 ( 3 ) p r o v i d e s : 

"No d i s a b i l i t y payment i s r e c o v e r a b l e f o r 
temporary t o t a l d i s a b i l i t y s u f f e r e d d u r i n g 
the f i r s t t h r e e c a l e n d a r days a f t e r t h e 
worker l e a v e s work a s a r e s u l t of h i s 
compensable i n j u r y u n l e s s the t o t a l 
d i s a b i l i t y c o n t i n u e s f o r a p e r i o d of 14 
d a y s or the worker i s an i n p a t i e n t i n a 
h o s p i t a l . I f the worker l e a v e s work the 
day of the i n j u r y , t h a t day s h a l l be 
c o n s i d e r e d the f i r s t day of the t h r e e - d a y 
p e r i o d . " 

A l t h o u g h the a p p l i c a b i l i t y of t h a t p r o v i s i o n t o i n t e r i m 
c o m p e n s a t i o n payments may have been i n doubt when the R e f e r e e 
d e c i d e d t h i s c a s e , t h e r e i s l i t t l e r e m a i n i n g doubt s i n c e Bono v. 
S A I F , 298 Or 405 ( 1 9 8 4 ) , d e c i d e d s i n c e the R e f e r e e ' s o r d e r . I n 
Bono the c o u r t h e l d t h a t i n o r d e r to r e c e i v e i n t e r i m compensation, 
"a s u b j e c t worker must have l e f t work a s t h a t p h r a s e i s used i n 
ORS 6 5 6 . 2 1 0 ( 3 ) . " I d . a t 410. I n r e a c h i n g i t s c o n c l u s i o n , the 
c o u r t a l s o s t a t e d , "The amount of i n t e r i m compensation payments i s 
d e t e r m i n e d i n the same manner a s the amount of temporary t o t a l 
d i s a b i l i t y b e n e f i t s , " and t h a t " [ i ] n t e r i m compensation i s based on 
temporary t o t a l d i s a b i l i t y b e n e f i t s . " I d . a t 409, 410. 

An e m p l o y e r / i n s u r e r i s not o b l i g a t e d t o pay i n t e r i m 
c ompensation from the d a t e of d i s a b i l i t y ; l i a b i l i t y f o r i n t e r i m 
c o m p e n s a t i o n r u n s o n l y from the d a t e of n o t i c e or knowledge of a 
c l a i m . Stone v. S A I F , 57 Or App 808, 812 ( 1 9 8 2 ) ; Donald C. 
W i s c h n o f s k e , 32 Van N a t t a 136 ( 1 9 8 1 ) , 34 Van N a t t a 664 ( 1 9 8 2 ) . I n 
t h i s c a s e , however, the p e r t i n e n t d a t e of n o t i c e and d a t e of 
d i s a b i l i t y c o i n c i d e . 

When the d a t e of d i s a b i l i t y and d a t e of n o t i c e c o i n c i d e , a s 
t h e y do i n t h i s c a s e , the t h r e e day w a i t i n g p e r i o d becomes 
r e l e v a n t . Where i t i s r e l e v a n t , Bono seems to d i c t a t e the 
c o n c l u s i o n t h a t i n t e r i m compensation, l i k e temporary t o t a l 
d i s a b i l i t y i n an a c c e p t e d c l a i m , i s not p a y a b l e f o r the f i r s t 
t h r e e c a l e n d a r d a ys a f t e r the c l a i m a n t l e a v e s work, u n l e s s t h e 
p e r i o d of t o t a l d i s a b i l i t y c o n t i n u e s f o r 14 days or the c l a i m a n t 
i s h o s p i t a l i z e d . 

C l a i m a n t a r g u e s t h a t b e c a u s e he was c o n t i n u o u s l y d i s a b l e d f o r 
14 d a y s and t h e r e a f t e r , the R e f e r e e n e v e r t h e l e s s was c o r r e c t i n 
a warding i n t e r i m compensation f o r the t h r e e day p e r i o d and 
imposing a p e n a l t y / a t t o r n e y ' s f e e . We a g r e e w i t h c l a i m a n t t o t h e 
e x t e n t t h a t he was e n t i t l e d t o be p a i d , a t some p o i n t , f o r the 
f i r s t t h r e e days of d i s a b i l i t y b e c a u s e he remained c o n t i n u o u s l y 
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d i s a b l e d f o r 14 d a y s . We d i s a g r e e , however, t h a t the e m p l o y e r ' s 
f a i l u r e t o i n c l u d e the t h r e e - d a y p e r i o d i n the i n i t i a l i n s t a l l m e n t 
of i n t e r i m c ompensation was u n r e a s o n a b l e . 

C l a i m a n t worked h i s f u l l s h i f t on March 24, 1983. I t was 
e i t h e r a t the end of t h a t s h i f t or t he f o l l o w i n g day, March 25, 
t h a t c l a i m a n t informed the employer t h a t he was u n a b l e t o c o n t i n u e 
working a s a r e s u l t of an i n d u s t r i a l i n j u r y . C o i n c i d e n t a l l y , the 
e m p loyer's w o r k e r s ' c omensation a d m i n i s t e r i n g agency, I n d u s t r i a l 
I n d e m n i t y , c o n t a c t e d the employer on March 28, 1983 and was 
a d v i s e d t h a t c l a i m a n t had stopped working a s of the p r e c e d i n g 
F r i d a y , March 25. I n d u s t r i a l I n d e m n i t y ' s c o n t a c t w i t h the 
employer was prompted by a p h y s i c i a n ' s r e p o r t form c o m p l e t e d 
e a r l i e r t h a t month, which i n d i c a t e d t h a t c l a i m a n t was r e l e a s e d f o r 
work. Of c o u r s e , t h i s p h y s i c i a n ' s r e p o r t form was c ompleted 
d u r i n g the p e r i o d t h a t c l a i m a n t a c t u a l l y was w o r k i n g . I t was 
r e c e i v e d by I n d u s t r i a l Indemnity, a l s o c o i n c i d e n t a l l y , f o u r d a y s 
a f t e r c l a i m a n t ' s l a s t day of work. 

The R e f e r e e found, and we a g r e e , t h a t b e c a u s e t h e employer 
had the n o t i c e or knowledge c o n t e m p l a t e d by ORS 656.262 no e a r l i e r 
t han March 25, 1983, the employer was r e q u i r e d t o a c t w i t h i n 14 
d a y s of t h a t d a t e , i . e . on or b e f o r e A p r i l 8, 1983. Thus, by t h a t 
d a t e , the employer was r e q u i r e d t o d e c i d e whether t o i s s u e a check 
f o r i n t e r i m c ompensation or a d e n i a l . 

Whenever the d a t e of n o t i c e or knowledge of a c l a i m c o i n c i d e s 
w i t h the d a t e of d i s a b i l i t y , the e m p l o y e r / i n s u r e r ' s o b l i g a t i o n t o 
i s s u e a check f o r i n t e r i m compensation f a l l s on t he f o u r t e e n t h day 
t h e r e a f t e r . I t r e q u i r e s no e v i d e n c e t o e s t a b l i s h t h a t t h e 
d e c i s i o n whether to pay i n t e r i m compensation or deny o f t e n must be 
made b e f o r e the f o u r t e e n t h day, i n o r d e r t o p r o m p t l y p r o c e s s t h e 
i n i t i a l i n t e r i m compensation payment. Thus, i f s u c h a d e c i s i o n i s 
b e i n g made by a c l a i m s examiner on t h e t w e l f t h or t h i r t e e n t h day, 
f o r example, a f t e r the c l a i m a n t " l e a v e s work as a r e s u l t of h i s 
compensable i n j u r y , " the c l a i m s examiner does not t h e n know 
whether the c l a i m a n t w i l l , i n f a c t , c o n t i n u e to be d i s a b l e d beyond 
the 14 day p e r i o d s p e c i f i e d i n ORS 6 5 6 . 2 1 0 ( 3 ) . F o r t h i s r e a s o n , 
i t i s e n t i r e l y r e a s o n a b l e to c o n c l u d e t h a t , i n most i n s t a n c e s , the 
i n i t i a l i n t e r i m compensation payment need not i n c l u d e payment f o r 
the f i r s t t h r e e c a l e n d a r days a f t e r the c l a i m a n t " l e a v e s work." 
I t i s g e n e r a l l y s u f f i c i e n t t h a t , i n the e v e n t the c l a i m a n t ' s 
d i s a b i l i t y does c o n t i n u e f o r a p e r i o d of 14 d a y s , payment f o r the 
days f a l l i n g w i t h i n the t h r e e day p e r i o d be made a s p a r t o f , or 
t o g e t h e r w i t h , the f o l l o w i n g i n s t a l l m e n t of i n t e r i m c o m p e n s a t i o n 
o r , i f the c l a i m h a s been a c c e p t e d by t h a t time, temporary t o t a l 
d i s a b i l i t y . We note t h a t , under the a d m i n i s t r a t i v e r u l e s 
g o v e r n i n g t i m e l y payment of temporary d i s a b i l i t y b e n e f i t s , an 
e m p l o y e r / i n s u r e r i s p e r m i t t e d t o be no more than one week i n 
a r r e a r s . OAR 4 3 6 - 5 4 - 3 1 0 ( 4 ) . 

Of c o u r s e , when a c l a i m a n t i s h o s p i t a l i z e d a s an i n p a t i e n t , 
the 14 day p e r i o d i s i r r e l e v a n t and the t h r e e - d a y p e r i o d does not 
a p p l y . Thus, under such c i r c u m s t a n c e s , t h e i n i t i a l i n t e r i m 
c o mpensation payment g e n e r a l l y would i n c l u d e payment from t h e d a t e 
of n o t i c e or knowledge/date of d i s a b i l i t y . 

F o r the f o r e g o i n g r e a s o n s , the employer was not r e q u i r e d t o 
pay i n t e r i m compensation f o r any days f a l l i n g w i t h i n t h e t h r e e - d a y 
w a i t i n g p e r i o d when the i n i t i a l i n s t a l l m e n t of i n t e r i m 
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c o m p e n s a t i o n was p a i d . The R e f e r e e found t h a t a l l o t h e r payments 
were made i n a t i m e l y f a s h i o n , and c l a i m a n t does not argue t o t h e 
c o n t r a r y . Thus, i t f o l l o w s t h a t the employer d i d not u n r e a s o n a b l y 
r e f u s e or d e l a y payment of compensation. A l t h o u g h the employer 
d e l a y e d i t s f o r m a l a c c e p t a n c e of the c l a i m beyond the 60 day 
p e r i o d , t h e r e i s no e v i d e n c e of any o t h e r compensation " t h e n due" 
which c o u l d p r o v i d e the b a s i s f o r i m p o s i t i o n of a p e n a l t y . 
T h e r e f o r e , the c l a i m f o r p e n a l t i e s / a t t o r n e y f e e s n e c e s s a r i l y f a i l s . 

The p r a c t i c a l e f f e c t of our h o l d i n g , compared t o t h e 
R e f e r e e ' s , i s e x e m p l i f i e d by the h y p o t h e t i c a l of a worker who i s 
i n j u r e d , i s not a d m i t t e d t o a h o s p i t a l , and who r e m ains o f f work 
f o r t h i r t e e n d a y s . Under the R e f e r e e ' s d e c i s i o n , where the d a t e 
of n o t i c e / k n o w l e d g e c o i n c i d e s w i t h the d a t e of d i s a b i l i t y , s u c h a 
worker would be e n t i t l e d t o i n t e r i m compensation f o r t h e f i r s t 
t h r e e d a ys of d i s a b i l i t y . Under our h o l d i n g , i n t e r i m c o mpensation 
f o r t h e f i r s t t h r e e days i s not due and owing. To e x t e n d the 
h y p o t h e t i c a l , the same worker whose d i s a b i l i t y c o n t i n u e s f o r 
f o u r t e e n d ays or more would be e n t i t l e d t o i n t e r i m compensation 
f o r t h e f i r s t t h r e e days of d i s a b i l i t y . However, the f a i l u r e t o 
pay t h i s t h r e e days of i n t e r i m compensation i n the i n i t i a l 
i n s t a l l m e n t (assuming i t i s t i m e l y ) would not be u n r e a s o n a b l e 
under most c i r c u m s t a n c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1984 i s r e v e r s e d i n 
p a r t . That p o r t i o n which imposed a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e i s r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $100 f o r s e r v i c e s on 
Board r e v i e w i n c o n n e c t i o n w i t h the i n t e r i m compensation i s s u e . 

VIVIAN M. WOOD, C l a i m a n t WCB 83-11831 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
Seymour's o r d e r t h a t g r a n t e d c l a i m a n t an award of 16° f o r 5% of 
the maximum a l l o w a b l e u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y t o h e r low back, o r d e r e d i t t o pay f o r c o n t i n u i n g 
p a l l i a t i v e c h i r o p r a c t i c c a r e and awarded an e m p l o y e r - p a i d f e e t o 
c l a i m a n t ' s a t t o r n e y . The D e t e r m i n a t i o n Order had c l a s s i f i e d 
c l a i m a n t ' s c l a i m a s n o n d i s a b l i n g . 

C l a i m a n t i s a s i x t y y e a r o l d worker who has been employed by 
the employer or i t s p r e d e c e s s o r s f o r over 30 y e a r s . C l a i m a n t 
i n j u r e d h e r back i n September 1980 when she l i f t e d a 40 pound box 
of d i s h e s w h i l e working i n the merchandise r e c e i v i n g a r e a . I n 
June 1981 c l a i m a n t a g a i n - i n j u r e d h e r back i n an o f f - t h e - j o b motor 
v e h i c l e a c c i d e n t . Both i n j u r i e s were a p p a r e n t l y q u i t e minor and 
i n J u l y 1981 an independent m e d i c a l e x a m i n a t i o n by Dr. Anderson 
d i s c l o s e d no impairment of c l a i m a n t ' s back. The r e c o r d does not 
d i s c l o s e t h e outcome of c l a i m a n t ' s 1980 i n j u r y c l a i m . 

On March 2, 1983 c l a i m a n t was i n an e l e v a t o r t h a t became 
s t u c k between f l o o r s . She was l i f t e d out of the e l e v a t o r by h e r 
arms and i n the p r o c e s s s t r a i n e d h e r low back. She was t r e a t e d by 
Dr. N i c k i l a , a c h i r o p r a c t o r . Her c l a i m was c l a s s i f i e d by t h e 
employer a s one f o r a n o n d i s a b l i n g i n j u r y . Dr. Spady conducted an 
independent m e d i c a l e x a m i n a t i o n i n J u l y 1983. H i s e x a m i n a t i o n 
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r e v e a l e d f u l l range of back motion w i t h some p a i n f u l symptoms on 
r e c o v e r i n g from t h e f u l l f o r w a r d bent p o s i t i o n . He r e l a t e d t h e 
symptoms t o c l a i m a n t ' s most r e c e n t i n j u r y by h i s t o r y . H i s o p i n i o n 
does not d i s c u s s permanency of symptoms. 

Dr. K e l l e y c onducted an independent c h i r o p r a c t i c e x a m i n a t i o n 
i n September 1983. He o p i n e d t h a t f u r t h e r c h i r o p r a c t i c c a r e was 
n e i t h e r r e a s o n a b l e nor n e c e s s a r y i n r e l a t i o n t o t h e March 1983 
i n d u s t r i a l i n j u r y . He f u r t h e r opined t h a t any symptomatology 
c l a i m a n t was e x p e r i e n c i n g was a t t r i b u t a b l e t o the n a t u r a l a g i n g 
p r o c e s s r a t h e r t h a n t o any i n j u r y . Dr. Spady reexamined c l a i m a n t 
i n August of 1984. I n h i s r e p o r t he s t a t e s t h a t he a g r e e s w i t h . 
Dr. K e l l e y ' s c o n c l u s i o n s . H i s r e p o r t a l s o n o t e s t h a t h i s 
e x a m i n a t i o n f i n d i n g s were t h e same a s h i s p r e v i o u s e x a m i n a t i o n 
f i n d i n g s , and t h a t c l a i m a n t e x h i b i t e d no o b j e c t i v e p h y s i c a l , 
i m p a i r m e n t . However, on A p r i l 16, 1984 Dr. N i c k i l a o p i n e d t h a t , 
" [ C l a i m a n t ] h a s s u s t a i n e d some permanent p a r t i a l d i s a b i l i t y a s a 
r e s u l t of t h i s [March 2, 1983] a c c i d e n t . " 

A l t h o u g h a r e q u e s t t o do so i s not a p a r t of t h e r e c o r d on 
r e v i e w , we i n f e r t h a t c l a i m a n t r e q u e s t e d t h a t the E v a l u a t i o n 
D i v i s i o n r e c l a s s i f y h e r i n j u r y a s d i s a b l i n g . A D e t e r m i n a t i o n 
Order i s s u e d August 29, 1984 o r d e r e d c l a i m a n t ' s c l a i m c l a s s i f i e d 
a s n o n d i s a b l i n g . C l a i m a n t h a s never l o s t any time from work on 
a c c o u n t of the March 1983 i n j u r y . 

N o t w i t h s t a n d i n g Dr. N i c k i l a ' s l e g a l c o n c l u s i o n t o the 
c o n t r a r y , on de novo r e v i e w of the r e c o r d we c o n c l u d e t h a t 
c l a i m a n t ' s March 2, 1983 i n d u s t r i a l i n j u r y was c o r r e c t l y 
c l a s s i f i e d by t h e employer and the E v a l u a t i o n D i v i s i o n a s 
n o n d i s a b l i n g . We a l s o c o n c l u d e t h a t c l a i m a n t ' s p r e s e n t 
c h i r o p r a c t i c t r e a t m e n t i s not r e a s o n a b l y or n e c e s s a r i l y r e l a t e d t o 
the 1983 n o n d i s a b l i n g i n j u r y . We r e v e r s e the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2, 1984 a s c o r r e c t e d 
November 9, 1984 i s r e v e r s e d . The D e t e r m i n a t i o n Order d a t e d 
August 29, 1984 i s r e i n s t a t e d and a f f i r m e d . The s e l f - i n s u r e d 
e m p l o y e r ' s d e n i a l s d a t e d November 2, 1983 and May 10, 1984 a r e 
r e i n s t a t e d and a f f i r m e d . 

DARLENE L. (STEPHENS) Y0UNGBL00D, C l a i m a n t WCB 8 3 - 0 2 3 0 2 , 83-02414 & 83-05679 
A l i e n & V i c k , C l a i m a n t ' s A t t o r n e y s May 28, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and L e w i s . 

The s e l f - i n s u r e d employer, James R i v e r C o r p o r a t i o n , r e q u e s t s 
r e v i e w of R e f e r e e P e t e r s o n ' s o r d e r which: ( 1 ) s e t a s i d e i t s 
d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s a l l e g e d l y worsened 
t h o r a c i c o u t l e t syndrome, e f f e c t i v e March 11, 1983; ( 2 ) upheld 
Wausau I n s u r a n c e Company's d e n i a l of r e s p o n s i b i l i t y ; and ( 3 ) 
a p p o r t i o n e d c l a i m c o s t s and a t t o r n e y ' s f e e s a c c o r d i n g l y . 
I n s u r e r / e m p l o y e r r e s p o n s i b i l i t y s i n c e March 11, 1983 i s p r e s e n t l y 
the s o l e c o n t e s t e d i s s u e . 

C l a i m a n t s t a r t e d working i n Wausau's i n s u r e d ' s paper m i l l i n 
1977. She c o n t i n u e d working t h e r e a f t e r the m i l l was p u r c h a s e d by 
James R i v e r on J u l y 1, 1982. C l a i m a n t e x p e r i e n c e d symptomatic 
p e r i o d s i n A p r i l 1978, November 1979, September 1982 and March 
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1983, f o r which w o r k e r s ' compensation b e n e f i t s were sought. E a c h 
p e r i o d came on w i t h o u t a p r e c e d i n g s p e c i f i c t r a u m a t i c i n c i d e n t . 

C l a i m a n t i s p a r t i c u l a r l y b o t h e r e d by work r e q u i r i n g h i g h l y 
r e p e t i t i v e use of the arms. C l a i m a n t c r e d i b l y t e s t i f i e d t h a t i n 
March 1983 she was a s s i g n e d t o s t a c k p ackages of t o i l e t paper a s 
t h e y l e f t a wrapping machine. Her s h o u l d e r and neck s t a r t e d 
h u r t i n g a g a i n w i t h i n a few minutes of commencing t h i s r e p e t i t i v e 
a c t i v i t y . She t e s t i f i e d t h a t she g r a d u a l l y worsened over t h e n e x t 
f i v e d a y s , and was t a k e n o f f work on March 11, 1983. 

Based on the r e p o r t s and d e p o s i t i o n of Dr. G e r s t n e r , 
c l a i m a n t ' s t r e a t i n g d o c t o r , we f i n d t h a t c l a i m a n t h a s shown a 
p a t t e r n of r e c u r r e n c e s of the same c o n d i t i o n , and t h a t the work 
c l a i m a n t performed i n the f i v e days p r e c e d i n g March 11, 1983 was 
of a k i n d t h a t c o u l d a g g r a v a t e or e x a c e r b a t e h e r c o n d i t i o n . Dr. 
G e r s t n e r noted t h a t a l t h o u g h h i s f i n d i n g s on e x a m i n a t i o n s i n 
F e b r u a r y 1980 and A p r i l 1983 were p r e t t y much the same, c l a i m a n t 
c o m p l a i n e d of i n c r e a s e d p a i n p r e s e n t over l o n g e r p e r i o d s i n 1983. 
He c o n c l u d e d t h a t t h e March 1983 work c o n d i t i o n s c o n t r i b u t e d t o a 
p r o g r e s s i o n or e x a c e r b a t i o n of h e r c o n d i t i o n . A l t h o u g h i t i s a 
r a t h e r c l o s e q u e s t i o n , we f i n d t h a t t h e preponderance of t h e 
p e r s u a s i v e e v i d e n c e i s t h a t c l a i m a n t ' s c o n d i t i o n worsened a s a 
r e s u l t o f the c o n d i t i o n s of the James R i v e r employment. 

T h i s c a s e i s framed a s a r e s p o n s i b i l i t y d i s p u t e i n which 
c o m p e n s a b i l i t y i s conceded. R e s p o n s i b i l i t y t e s t s a r e a p p l i e d o n l y 
t o d e t e r m i n e which employer w i l l pay, not t o d e t e r m i n e what 
b e n e f i t s a c l a i m a n t i s e n t i t l e d t o . R e s p o n s i b i l i t y d e t e r m i n a t i o n s 
a r e a p p r o p r i a t e o n l y upon a f i n d i n g t h a t a c o n f l i c t e x i s t s a s t o 
w h i c h e m p l o y e r / i n s u r e r must pay p a r t i c u l a r b e n e f i t s . 

We a g r e e w i t h the R e f e r e e ' s c h a r a c t e r i z a t i o n of c l a i m a n t ' s 
c o n d i t i o n a s an o c c u p a t i o n a l d i s e a s e . C l a i m a n t h a s a p r e v i o u s l y 
a c c e p t e d o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t the former employer. 
To e s t a b l i s h a new o c c u p a t i o n a l d i s e a s e c l a i m c l a i m a n t must show a 
new f a c t u a l b a s i s f o r a c l a i m . Among o t h e r t h i n g s , she must show 
t h a t t h e u n d e r l y i n g c o n d i t i o n t h a t forms the b a s e s of the two 
c l a i m s a r e not i d e n t i c a l . I f the c l a i m s a r e f o r the same d i s e a s e , 
c l a i m a n t must show t h a t h e r u n d e r l y i n g c o n d i t i o n has worsened. 
See e.g.. , Wheeler v. B o i s e Cascade Corp. , 298 Or 452 ( 1 9 8 5 ) . 
P r o o f of a w o r s e n i n g i s a l s o n e c e s s a r y f o r r e o p e n i n g of the p r i o r 
c l a i m under ORS 656.273. As we f i n d t h a t c l a i m a n t h a s shown a 
w o r s e n i n g of h e r u n d e r l y i n g c o n d i t i o n and as c o m p e n s a b i l i t y of h e r 
c o n d i t i o n i s conceded, a d e t e r m i n a t i o n of e m p l o y e r / i n s u r e r 
r e s p o n s i b i l i t y i s a p p r o p r i a t e . 

Where c o m p e n s a b i l i t y i s e s t a b l i s h e d i n the o c c u p a t i o n a l 
d i s e a s e c o n t e x t , r e s p o n s i b i l i t y i s determined by a p p l i c a t i o n of 
t h e l a s t i n j u r i o u s exposure r u l e , which p r o v i d e s t h a t the l a s t 
employment p r o v i d i n g p o t e n t i a l l y c a u s a l c o n d i t i o n s i s deemed 
r e s p o n s i b l e . Meyer v. S A I F , 71 Or App 371 ( 1 9 8 4 ) . Here t h a t 
employer i s James R i v e r . A c c o r d i n g l y , we a f f i r m the o r d e r of the 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 22, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by Wausau I n s u r a n c e Companies. 

-611-



EL6AN E. AMIDON, C l a i m a n t Own Motion 82-0249M 
G r a n t , F e r g u s o n & C a r t e r , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y I n t e r i m Own Motion O r d e r 

At t h i s s t a g e of the p r o c e e d i n g , t h i s c a s e p r e s e n t s t h e 
r e l a t i v e l y narrow i s s u e of whether c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y s t a t u s may be r e e v a l u a t e d , and i f so, by whom. What 
c o m p l i c a t e s m a t t e r s i s t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
award a r o s e from an i n j u r y t h a t p r e d a t e s the 1965 amendments t o 
the Workers' Compensation A c t , 1965 Or Laws, Ch. 285. 

C l a i m a n t was i n j u r e d March 8, 1964, and on October 17, 1968 
was adjudged p e r m a n e n t l y and t o t a l l y d i s a b l e d a f t e r a j u r y v e r d i c t 
t o t h a t e f f e c t i n the C i r c u i t C o u r t . The C i r c u i t C o u r t judgment 
was not a p p e a l e d and c l a i m a n t began r e c e i v i n g b e n e f i t s . I n l a t e 
1980 the S A I F C o r p o r a t i o n reexamined c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y s t a t u s p u r s u a n t t o ORS 656.206(5) and t h e r e a f t e r 
p e t i t i o n e d the E v a l u a t i o n D i v i s i o n of the Workers' Compensation 
Department t o r e d u c e c l a i m a n t ' s permanent d i s a b i l i t y award. On 
J u l y 16, 1981 the E v a l u a t i o n D i v i s i o n i s s u e d the f o l l o w i n g 
s t a t e m e n t : 

"The Department i s unable t o c o n s i d e r your 
r e q u e s t t o r e d u c e permanent t o t a l 
d i s a b i l i t y b e n e f i t s under ORS 656.325, due 
t o t h e d a t e of the i n j u r y (March 8, 1964) 
p r e c e d i n g ORS 656.325 e f f e c t i v e d a t e . The 
E v a l u a t i o n D i v i s i o n does not have 
j u r i s d i c t i o n t o a p p l y the p r o v i s i o n of ORS 
6 5 6 . 3 2 5 ( 3 ) f o r i n j u r i e s o c c u r r i n g p r i o r t o 
J a n u a r y 1, 1966." 

S A I F r e q u e s t e d a h e a r i n g on J a n u a r y 25, 1982. C l a i m a n t moved 
to d i s m i s s S A I F ' s h e a r i n g r e q u e s t . A f t e r r e c e i v i n g argument from 
the p a r t i e s , we d i s m i s s e d S A I F ' s r e q u e s t f o r h e a r i n g , however, we 
a c c e p t e d S A I F ' s r e q u e s t a s a p e t i t i o n f o r Board's own motion 
r e l i e f under ORS 656.278. We then r e f e r r e d t h e own motion m a t t e r 
t o t h e H e a r i n g s D i v i s i o n f o r an e v i d e n t i a r y h e a r i n g and 
recommendations by the R e f e r e e . 34 Van N a t t a 1498 ( 1 9 8 2 ) . The 
h e a r i n g was h e l d June 21, 1984 and by agreement of the p a r t i e s was 
c o n f i n e d t o the j u r i s d i c t i o n i s s u e . We have r e c e i v e d R e f e r e e 
N e a l ' s recommendations and a t r a n s c r i p t of the h e a r i n g t e s t i m o n y 
and argument. We a l s o have the b e n e f i t of e x t e n s i v e b r i e f s f i l e d 
by c l a i m a n t and S A I F . 

To d i s t i l l the p a r t i e s ' c o n t e n t i o n s t o t h e i r s i m p l e s t , S A I F 
u r g e s t h a t someone, e i t h e r t h e E v a l u a t i o n D i v i s i o n of t he Workers' 
Compensation Department or the Board, i s a u t h o r i z e d t o r e e v a l u a t e 
permanent t o t a l d i s a b i l i t y awards, no matter when the i n j u r y d a t e 
happens t o be. C l a i m a n t u r g e s t h a t permanent t o t a l d i s a b i l i t y 
awards p r e m i s e d upon i n j u r i e s o c c u r r i n g p r i o r t o the e f f e c t i v e 
d a t e of the 1965 amendments cannot be r e e v a l u a t e d by anyone, 
e v e r . The l i n e s a r e , t h u s , c l e a r l y drawn. As f r e q u e n t l y o c c u r s 
i n complex c a s e s s u c h a s t h i s one, we f i n d the answer t o be 
somewhere between the two extremes of the p a r t i e s ' c o n t e n t i o n s . 

ORS 656.325(3) was added t o the Workers' Compensation A c t a s 
a p a r t of the 1965 amendments. 1965 Or Laws, Ch. 285 § 41b. T h a t 
s u b s e c t i o n p r e s e n t l y r e a d s : 

"A worker who h a s r e c e i v e d an award f o r 
u n s c h e d u l e d permanent t o t a l or u n s c h e d u l e d 
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p a r t i a l d i s a b i l i t y s h o u l d be encouraged t o 
make a r e a s o n a b l e e f f o r t t o reduce t h e 
d i s a b i l i t y ; and the award s h a l l be s u b j e c t 
t o p e r i o d i c e x a m i n a t i o n and a d j u s t m e n t i n 
c o n f o r m i t y w i t h ORS 656.268." 

With t h e e x c e p t i o n of gender amendment, the s e c t i o n i s unchanged 
from 1965. 

We have found no c o u r t d e c i s i o n t h a t mentions ORS 6 5 6 . 3 2 5 ( 3 ) 
i n c o n n e c t i o n w i t h an i n j u r y o c c u r r i n g e a r l i e r than J a n u a r y 1, 
1966. See g e n e r a l l y Pykonen v. SAIF, 3 Or App 74 ( 1 9 7 0 ) ; D a l t o n 
v. Cape Arago Lumber, 4 Or App 249 C 1 9 7 0 ) ; J e n n e s s v. S A I F , 8 Or 
App 95 ( 1 9 7 2 ) ; G u t i e r r e z v. Redman I n d u s t r i e s , 16 Or App 421 
( 1 9 7 4 ) ; Morton v. N.W. Foundry, 36 Or App 259 ( 1 9 7 8 ) ; B e n t l e y v. 
SA I F , 38 Or App 473 ( 1 9 7 9 ) . 

We agree w i t h c l a i m a n t ' s c o n t e n t i o n t h a t ORS 656.325(3) d i d 
not e x i s t i n any form b e f o r e J a n u a r y 1, 1966 and t h a t i t i s not 
r e t r o a c t i v e . We, t h e r e f o r e , a g r e e w i t h the E v a l u a t i o n D i v i s i o n ' s 
i n i t i a l s t a t e m e n t t o the e f f e c t t h a t i t i s w i t h o u t a u t h o r i t y t o 
a d j u s t an award based upon a p r e - J a n u a r y 1, 1966 i n j u r y . See ORS 
65 6.202 ( 2 ) ; B a r r e t t v. Union O i l D i s t r i b u t o r s , 60 Or App 41317 
486-87 ( 1 9 8 2 ) , r e v den 294 Or 569 ( 1 9 8 3 ) ; B r a d l e y v. S A I F , 38 Or 
App 559, 564 ( 1 9 7 9 ) . See a l s o W i l l i a m A. N e w e l l , 35 Van N a t t a 
629, 633-34 (1983) (No r i g h t t o l i f e t i m e m e d i c a l c a r e p r i o r t o 
1966 enactment o f ORS 656.245; c l a i m a n t r e q u i r i n g c a r e f o r 
r e s i d u a l s of pre-1966 i n j u r y must p e t i t i o n Board f o r own motion 
r e l i e f ) . 

Our f i n d i n g t h a t t h e E v a l u a t i o n D i v i s i o n i s w i t h o u t a u t h o r i t y 
t o r e e v a l u a t e awards b a s e d upon pre-1966 i n j u r i e s does not end the 
i n q u i r y , however. S A I F h a s r e q u e s t e d the Board t o r e e v a l u a t e 
c l a i m a n t ' s d i s a b i l i t y award under our c o n t i n u i n g a u t h o r i t y t o 
"modify, change or t e r m i n a t e former f i n d i n g s , o r d e r s or awards i f 
i n [ o u r ] o p i n i o n s u c h a c t i o n i s j u s t i f i e d . " ORS 6 5 6 . 2 7 8 ( 1 ) . 
C l a i m a n t a s s e r t s t h a t we l a c k the a u t h o r i t y t o do so, f o r r e a s o n s 
s i m i l a r t o the r e a s o n the E v a l u a t i o n D i v i s i o n l a c k s the a u t h o r i t y 
t o r e e v a l u a t e t h i s award. We b e l i e v e we do have t h e a u t h o r i t y t o 
r e e v a l u a t e t h i s pre-1966 i n j u r y based award under our own motion 
j u r i s d i c t i o n . 

The a u t h o r i t y of the Board and i t s p r e d e c e s s o r s t o r e e v a l u a t e 
d i s a b i l i t y awards b a s e d upon changed c i r c u m s t a n c e s h a s lon g been 
r e c o g n i z e d . Goss v. S t a t e I n d . Acc. Comm., 140 Or 146, 155 
( 1 9 3 2 ) ; Chebot v. S t a t e I n d . A c c . Comm., 106 Or 660, 665-66 
( 1 9 2 3 ) . The common law d o c t r i n e s of r e s j u d i c a t a and c o l l a t e r a l 
e s t o p p e l do not a p p l y d i r e c t l y to the Board's e x e r c i s e of i t s own 
motion j u r i s d i c t i o n . See F i e l d s v. Workmen's Comp. Board, 276 Or 
805, 807 (1976) (Per c u r i a m ) ; Holmes v. S t a t e I n d . A c c . Comm., 227 
Or 562, 575 ( 1 9 6 1 ) . The Board's p r e d e c e s s o r ' s a u t h o r i t y t o a d j u s t , 
awards h a s been acknowledged to extend t o awards made by the 
c o u r t s . S t a t e ex r e l . G r i f f i n v. S t a t e I n d . A c c . Comm., 145 Or 
443, 455 ( 1 9 3 4 ) . See a l s o Note, 13 Or. L . Rev. 256 ( 1 9 3 4 ) . The 
Board i n f a c t h a s , w i t h t h e a p p r o v a l of the c o u r t , r e d u c e d 
permanent t o t a l d i s a b i l i t y awards based upon pre-1966 i n j u r i e s 
a f t e r h a v i n g r e e v a l u a t e d the c l a i m a n t s ' c i r c u m s t a n c e s . McDowell 
v. S A I F , 13 Or App 389 (1973) (1946, 1953 and 1957 i n j u r i e s ) ; 
Raymond T h o r n s b e r r y , 35 Van N a t t a 1234 (1983) (1953 i n j u r y ) . See 
a l s o T h o r n s b e r r y v. S A I F , 57 Or App 413 (1982) ( R e v e r s i n g 
McDowell, s u p r a , i n p a r t ) . -613-



The r e l a t i v e d e a r t h o f c a s e s s u c h a s t h i s one i s i n d i c a t i v e 
of t h e a l t e r n a t i v e p r o c e d u r e s a v a i l a b l e under the Workers' 
Compensation Law. The C o u r t of A p p e a l s h a s r e c o g n i z e d t h e 
e x i s t e n c e of a l t e r n a t i v e p r o c e d u r e s i n c a s e s i n v o l v i n g pre-1966 
i n j u r i e s , McDowell v. S A I F , s u p r a ; T h o r n s b e r r y v. S A I F , s u p r a , and 
h a s a l s o r e c o g n i z e d t h a t an employer or i n s u r e r may seek 
r e e v a l u a t i o n of a permanent t o t a l d i s a b i l i t y award e i t h e r under 
ORS 6 5 6 . 3 2 5 ( 3 ) or under ORS 656.278, Morton v. N.W. Foundry, 
s u p r a , 36 Or App a t 261 n . l . I t i s Board p o l i c y t h a t own motion 
r e l i e f w i l l not be a f f o r d e d t o any p a r t y i f t h a t p a r t y h a s 
a v a i l a b l e t o i t any o t h e r j u d i c i a l or a d m i n i s t r a t i v e remedy. OAR 
4 3 8 - 1 2 - 0 0 5 ( 1 ) ( a ) . F o r example, b e f o r e the Board w i l l o r d e r c l a i m 
r e o p e n i n g f o r m e d i c a l t r e a t m e n t beyond the e x p i r a t i o n of a 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s , the c l a i m a n t s h o u l d have l i t i g a t e d 
h i s r i g h t t o m e d i c a l c a r e under ORS 656.245. Only i n c a s e s 
i n v o l v i n g pre-1966 i n j u r i e s where t h e r e i s no r i g h t t o c o n t i n u i n g 
m e d i c a l t r e a t m e n t , W i l l i a m A. N e w e l l , s u p r a , would a d i r e c t 
r e q u e s t f o r own motion r e l i e f be a c t e d upon. See a l s o ORS 
6 5 6 . 2 7 8 ( 2 ) . 

We t h i n k t h a t employer r e q u e s t s f o r r e e v a l u a t i o n of permanent 
t o t a l d i s a b i l i t y awards s h o u l d be t r e a t e d s i m i l a r l y , and t h a t 
b e f o r e r e q u e s t i n g own motion a c t i o n by the Board an i n s u r e r or 
employer s h o u l d f i r s t seek r e e v a l u a t i o n by the E v a l u a t i o n D i v i s i o n 
of the Workers' Compensation Department under ORS 6 5 6 . 3 2 5 ( 3 ) , a s 
S A I F i n i t i a l l y d i d i n t h i s c a s e . Only i n c a s e s s u c h a s t h i s one, 
where the i n j u r y d a t e p r e c l u d e s such r e e v a l u a t i o n , i s a d i r e c t 
r e q u e s t f o r own motion r e l i e f a p p r o p r i a t e . 

One p o i n t s t r o n g l y argued by c l a i m a n t i s , t h a t by a l l o w i n g 
e mployers and i n s u r e r s t o p r o c e e d under e i t h e r ORS 6 5 6 . 3 2 5 ( 3 ) or 
ORS 656.278, the Board i s a l l o w i n g employers and i n s u r e r s an 
" e x t r a " a p p e a l . C l a i m a n t c i t e s OAR 436-65-225(2) f o r t h e 
p r o p o s i t i o n t h a t an employer or i n s u r e r has no r i g h t of a p p e a l 
from an E v a l u a t i o n D i v i s i o n d e c i s i o n l e a v i n g a permanent t o t a l 
d i s a b i l i t y award unchanged, and urges t h a t a l l o w i n g an 
e m p l o y e r / i n s u r e r t o seek own motion r e l i e f a f t e r h a v i n g been 
t u r n e d down by the E v a l u a t i o n D i v i s i o n i s an a p p e a l c o n t r a r y t o 
the r u l e . Vie do not f i n d i t n e c e s s a r y t o r u l e upon c l a i m a n t ' s 
a s s e r t i o n t h a t an e m p l o y e r / i n s u r e r may not r e q u e s t a h e a r i n g on an 
E v a l u a t i o n D i v i s i o n o r d e r l e a v i n g a permanent t o t a l d i s a b i l i t y 
award unchanged. But see ORS 6 5 6 . 3 2 5 ( 6 ) . Any p a r t y may r e q u e s t 
own motion r e l i e f from the Board, w i t h o u t l i m i t a t i o n i n t i m e . OAR 
4 3 8 - 1 2 - 0 0 5 ( 1 ) ( a ) . I f the e f f e c t of t h i s r i g h t i s t o a f f o r d a 
p a r t y an " e x t r a " a p p e a l , t h a t must have been.the l e g i s l a t u r e ' s 
i n t e n t . 

Having c o n c l u d e d t h a t we have the a u t h o r i t y t o r e e v a l u a t e 
c l a i m a n t ' s permanent t o t a l d i s a b i i t y award and a d j u s t i t i f such a 
r e s u l t i s a p p r o p r i a t e , we a r e now f a c e d w i t h the problem of 
whether the r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o e n a b l e us to 
a c c o m p l i s h t h a t t a s k . We c o n c l u d e t h a t i t does n o t . As noted 
above, we p r e v i o u s l y r e f e r r e d t h i s matter t o the H e a r i n g s D i v i s i o n 
f o r t h e t a k i n g of e v i d e n c e . I n our p r i o r o r d e r we s a i d , "We . . . 
c o n c l u d e t h a t i t i s a p p r o p r i a t e t o r e f e r t h i s m a t t e r t o the 
H e a r i n g s D i v i s i o n f o r a h e a r i n g and recommendation on the f a c t u a l 
and l e g a l i s s u e s r a i s e d by the p a r t i e s . " 34 Van N a t t a a t 1499. A 
h e a r i n g was f i n a l l y h e l d June 21, 1984. N o t w i t h s t a n d i n g t h a t we 
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a f f o r d e d t h e p a r t i e s a f u l l o p p o r t u n i t y t o p r e s e n t e v i d e n c e to a 
R e f e r e e and t o make a complete r e c o r d , the p a r t i e s c h o s e t o 
c o n f i n e t h e i r e f f o r t s s o l e l y t o r e s o l u t i o n o f t h e l e g a l i s s u e , 
w h i c h we have now d e c i d e d . Such m e d i c a l and v o c a t i o n a l e v i d e n c e 
as t h e r e i s i n the r e c o r d i s now f o u r or more y e a r s o l d , and 
ca n n o t be t he b a s i s of a d e c i s i o n r e g a r d i n g c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y s t a t u s . 

A c c o r d i n g l y , we once a g a i n f i n d i t n e c e s s a r y t o r e f e r t h i s 
m a t t e r t o the H e a r i n g s D i v s i o n . OAR 438-12-010. The p u r p o s e of 
the h e a r i n g s h a l l be t o t a k e e v i d e n c e r e l e v a n t t o d e t e r m i n i n g the 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y a s of the h e a r i n g . At t he 
c o n c l u s i o n o f the h e a r i n g , t h e R e f e r e e s h a l l f o r t h w i t h f o r w a r d t o 
the Board a l l documentary e v i d e n c e r e c e i v e d , a t r a n s c r i p t o f t h e 
o r a l p r o c e e d i n g s had and h i s or h e r proposed f i n d i n g s of f a c t s and 
recommended c o n c l u s i o n s based t h e r e o n . 

I T I S SO ORDERED. 

RODGER K. BLANK, C l a i m a n t WCB 84-07206 & 84-06182 
M i n t u r n , e t a l . , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members L e w i s and McMurdo. 

L o u i s i a n a P a c i f i c C o r p o r a t i o n , a s e l f - i n s u r e d employer, r e 
q u e s t s r e v i e w of R e f e r e e H o w e l l ' s o r d e r t h a t s e t a s i d e i t s d e n i a l 
of r e s p o n s i b i l i t y f o r c l a i m a n t ' s h e r n i a t e d L5-S1 d i s c a s a new 
i n j u r y . The i s s u e i s r e s p o n s i b i l i t y between s u c c e s s i v e e m p l o y e r s . 

The Board a f f i r m s and adopts the o r d e r of t he R e f e r e e . 
C l a i m a n t ' s a t t o r n e y c o r r e c t l y acknowledged t h a t h i s r i g h t s under 
ORS c h a p t e r 656 were not i n j e o p a r d y on Board r e v i e w and d i d not 
p a r t i c i p a t e f u r t h e r i n the r e v i e w p r o c e s s . A c c o r d i n g l y , no 
a t t o r n e y f e e i s i n o r d e r . See OAR 438-47-090; Robert Heilman, 34 
Van N a t t a 1487, 1488 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 2, 1985 i s a f f i r m e d . 

TERESA L. BOGLE, C l a i m a n t WCB 84-03218 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r w h i c h : 
(1) a f f i r m e d an August 13, 1984 D e t e r m i n a t i o n Order t h a t d i d not 
award permanent d i s a b i l i t y f o r a l e f t arm and f i n g e r i n j u r y ; (2) 
upheld the S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l of r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t m e d i c a l t r e a t m e n t ; and (3) d e c l i n e d t o award 
p e n a l t i e s and accompanying a t t o r n e y f e e s f o r an a l l e g e d l y u n t i m e l y 
r e s p o n s e t o s u b m i t t e d m e d i c a l b i l l s . On r e v i e w , c l a i m a n t 
c o n t e n d s : (1) h e r l e f t s h o u l d e r and s p i n e c o n d i t i o n s , a s w e l l a s 
h e r c u r r e n t c h i r o p r a c t i c t r e a t m e n t , a r e compensable; (2) p e n a l t i e s 
and a t t o r n e y f e e s a r e j u s t i f i e d due t o S A I F ' s u n t i m e l y r e s p o n s e t o 
m e d i c a l b i l l s ; and ( 3 ) she i s e n t i t l e d t o an award of permanent 
d i s a b i l i t y . 
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We a f f i r m the o r d e r of r t h e R e f e r e e w i t h t h e f o l l o w i n g 
comments. F o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y 
e v i d e n c e , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y , we c o n c l u d e t h a t 
c l a i m a n t h a s f a i l e d t o prove t h a t she h a s s u f f e r e d permanent 
impairment a s a r e s u l t of h e r compensable i n j u r y . C o n s e q u e n t l y , 
we a g r e e w i t h the R e f e r e e t h a t c l a i m a n t i s not e n t i t l e d t o a 
permanent d i s a b i l i t y award. 

We- a l s o f i n d t h a t c l a i m a n t h a s f a i l e d t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y of h e r l e f t s h o u l d e r and back c o n d i t i o n s . The 
p r e p o n d e r a n c e of the m e d i c a l and l a y e v i d e n c e does not p e r s u a d e us 
t h a t t h e s e c o n d i t i o n s were e i t h e r c a u s e d by t he i n d u s t r i a l 
i n c i d e n t or t h a t the t r e a t m e n t f o r t h e s e c o n d i t i o n s i s so 
i n e x t r i c a b l y r e l a t e d t o the compensable i n j u r y t h a t i t i s 
i m p o s s i b l e t o t r e a t t h e compensable l e f t arm and f i n g e r c o n d i t i o n 
w i t h o u t t r e a t i n g t h e s e o t h e r w i s e noncompensable c o n d i t i o n s . 

F i n a l l y , we a r e not pe r s u a d e d t h a t the c h i r o p r a c t i c t r e a t m e n t 
c l a i m a n t r e c e i v e d from D r s . Kennedy and B u t t l e r was r e a s o n a b l e and 
n e c e s s a r y m e d i c a l t r e a t m e n t f o r c o n d i t i o n s r e s u l t i n g from t h e 
compensable i n j u r y . T h e r e f o r e , we a f f i r m the R e f e r e e ' s o r d e r 
which upheld S A I F ' s d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t t r e a t m e n t . Assuming f o r the sake of argument t h a t we 
c o n s i d e r e d S A I F ' s conduct i n p r o c e s s i n g Dr. Kennedy's b i l l s 
u n r e a s o n a b l e , no p e n a l t y c o u l d be a s s e s s e d b e c a u s e t h e r e was no 
comp e n s a t i o n "then due" upon which to base the p e n a l t y . ORS 
6 5 6 . 2 6 2 ( 1 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 9, 1984 i s a f f i r m e d . 

N E I L R. BRACHT, C l a i m a n t WCB 84-04932 
M e r r i l l S c h n e i d e r , C l a i m a n t ' s A t t o r n e y May 31, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
R a n k i n , e t a l . , A t t o r n e y s 
F r a n k V i z z i n i , A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s o r d e r w h i c h : 
(1 ) d i s m i s s e d h i s h e a r i n g r e q u e s t on the i s s u e of a backup d e n i a l 
b e c a u s e two p r i o r R e f e r e e ' s o r d e r s had a l s o d i s m i s s e d h i s h e a r i n g 
r e q u e s t w i t h p r e j u d i c e on the i s s u e of a backup d e n i a l ; (2) 
d i s m i s s e d h i s h e a r i n g r e q u e s t on the i s s u e of n o t i c e of the 
i n i t i a l d i s m i s s a l o r d e r b e c a u s e s e r v i c e of the i n i t i a l d i s m i s s a l 
o r d e r on h i s a t t o r n e y a t t h a t time was s u f f i c i e n t s e r v i c e of the 
o r d e r ; and (3) found the H e a r i n g s D i v i s i o n d i d not have 
j u r i s d i c t i o n to d e c i d e the c l o s u r e and p r o c e s s i n g i s s u e s . I n t h e 
a l t e r n a t i v e , i f the Board a f f i r m s the R e f e r e e ' s o r d e r , c l a i m a n t 
r e q u e s t s own motion r e l i e f . The i s s u e s on r e v i e w a r e 
j u s t i f i c a t i o n f o r i s s u a n c e of a backup d e n i a l , c o m p e n s a b i l i t y , 
p r o c e d u r a l s i g n i f i c a n c e of p r i o r o r d e r s , s u f f i c i e n c y of s e r v i c e of 
the i n i t i a l o r d e r , and j u r i s d i c t i o n to he a r a c l a i m . 

We a f f i r m the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g comment. 
T h i s o r d e r was i s s u e d as a r e s u l t of what a p p e a r s to be c l a i m a n t ' s 
t h i r d r e q u e s t f o r h e a r i n g on the i n s u r e r ' s backup d e n i a l d a t e d 
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F e b r u a r y 23, 1983. C l a i m a n t f a i l e d to appear f o r the f i r s t 
s c h e d u l e d h e a r i n g d a t e , but h i s a t t o r n e y was t h e r e and a d m i t t e d 
t h a t he was unready t o p r o c e e d . The i n s u r e r moved f o r d i s m i s s a l 
and the R e f e r e e d i s m i s s e d the h e a r i n g r e q u e s t w i t h p r e j u d i c e . The 
r e c o r d shows t h a t c l a i m a n t ' s a t t o r n e y was s e r v e d w i t h t h e o r d e r . 
C l a i m a n t p r e s e n t e d no e v i d e n c e why he had not appeared f o r t h e 
f i r s t h e a r i n g . No r e q u e s t f o r r e v i e w was f o r t h c o m i n g . The f i r s t 
o r d e r s e t t l e d the i s s u e of c o m p e n s a b i l i t y by de j u r e a f f i r m i n g the 
d e n i a l of employment r e l a t i o n s h i p to the i n j u r y . See Warren 
S t i e r , 36 Van N a t t a 334 ( 1 9 8 4 ) ; J e s s e Gomez, 36 Van N a t t a 320 
( 1 9 8 4 ) . 

We have a d d r e s s e d the own motion r e q u e s t under a s e p a r a t e Own 
Motion Order i s s u e d t h i s d a t e . 

ORDER 

The R e f e r e e ' s o r d e r dated March 5, 1984, i s a f f i r m e d . 

ARISTEO CISNEROS, C l a i m a n t WCB 84-08170 
MacAfee, e t a l . , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
C l i f f & S n a r s k i s , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e W i l s o n ' s o r d e r w h i c h 
upheld the i n s u r e r ' s d e n i a l of h i s a l l e g e d i n d u s t r i a l i n j u r y c l a i m 
on the grounds t h a t c l a i m a n t f a i l e d t o g i v e the n o t i c e r e q u i r e d by 
ORS 656.265 and f a i l e d to e s t a b l i s h any of the c i r c u m s t a n c e s 
e x c u s i n g l a t e n o t i c e a s enumerated i n s u b s e c t i o n (4) of t h a t 
s t a t u t e . I n a d d i t i o n , the R e f e r e e found t h a t the i n s u r e r 
e s t a b l i s h e d i t was p r e j u d i c e d by i t s f a i l u r e t o r e c e i v e t i m e l y 
n o t i c e . C l a i m a n t contends t h a t h i s c l a i m i s not time b a r r e d , and 
t h a t h i s c o n d i t i o n i s compensable a s an o c c u p a t i o n a l d i s e a s e . 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r . I n a d d i t i o n , we 
note t h a t c l a i m a n t was p r o c e e d i n g on an i n j u r y t h e o r y a t the 
h e a r i n g , r a t h e r than on an o c c u p a t i o n a l d i s e a s e t h e o r y . Thus, 
even i f we were t o d i s a g r e e w i t h the R e f e r e e on the t i m e l i n e s s 
i s s u e , we would not c o n s i d e r the m e r i t s of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e t h e o r y a s i t was' not advanced a t the h e a r i n g . See Mavis 
v. S A I F , 45 Or App 1059 ( 1 9 8 0 ) ; R i c h a r d P i c k , 34 Van N a t t a 957 
( 1 9 8 2 ) . F u r t h e r m o r e , i f we r e a c h e d t h e m e r i t s of the 
c o m p e n s a b i l i t y of c l a i m a n t ' s a l l e g e d a c c i d e n t a l i n j u r y , we would 
f i n d and h o l d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h the c o m p e n s a b i l i t y 
of h i s h e r n i a c o n d i t i o n by a preponderance of the p e r s u a s i v e 
e v i d e n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 9, 1984 i s a f f i r m e d . 

ELNATHAN DAVIS, C l a i m a n t WCB 84-06137 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Stephen Brown's o r d e r which awarded 15° f o r 10% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y o f the l e f t l e g . The i s s u e on r e v i e w 
i s e x t e n t of s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
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We adopt the R e f e r e e ' s summary of the e v i d e n c e and f i n d i n g s 
of f a c t as our own. We d i s a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n . 
The R e f e r e e r e l i e d on the a t t e n d i n g p h y s i c i a n ' s f a i l u r e t o deny a 
r e l a t i o n s h i p between the i n j u r y and the p h y s i c a l r e s t r i c t i o n s a s 
s u f f i c i e n t to show t h a t t h e r e was a r e l a t i o n s h i p . 

C l a i m a n t must show by a preponderance of the e v i d e n c e t h a t 
the l o s s of use or f u n c t i o n of the a f f e c t e d e x t r e m i t y was due t o 
h i s i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . T h e r e i s n o t h i n g i n h e r e n t 
i n the r e s t r i c t i o n s t h e m s e l v e s t h a t c o n v i n c e s us t h a t t h e y a r e due 
t o c l a i m a n t ' s i n d u s t r i a l i n j u r y as opposed to c l a i m a n t ' s 
non-compensable m e d i c a l c o n d i t i o n s . When c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n was d i r e c t l y a sked i f the r e s t r i c t i o n s were due to the 
i n d u s t r i a l i n j u r y , the p h y s i c i a n d i d not r e p l y . We f i n d t h e same 
p h y s i c i a n ' s o p i n i o n t h a t c l a i m a n t s u f f e r e d no permanent impairment 
due t o the i n d u s t r i a l i n j u r y t o be p e r s u a s i v e . Based on t h i s 
r e c o r d , we f i n d t h a t c l a i m a n t has not c a r r i e d h i s burden of p r o o f 
t h a t h i s p h y s i c a l r e s t r i c t i o n s a r e r e l a t e d to h i s compensable 
i n d u s t r i a l i n j u r y nor t h a t he has s u f f e r e d any permanent 
d i s a b i l i t y as a r e s u l t of the i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 9, 1984 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . T h a t p o r t i o n of the o r d e r which awarded 15° 
f o r 10% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s r e v e r s e d . The 
r e m a inder of the o r d e r i s a f f i r m e d . 

JOHN K. EDER, C l a i m a n t WCB 83-12044 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s . May 31, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h 
d i s m i s s e d h i s h e a r i n g r e q u e s t f o r f a i l u r e to p r o v i d e any 
documentation t o s u b s t a n t i a t e h i s c l a i m of unpaid m e d i c a l b i l l s 
a f t e r a p r i o r R e f e r e e ' s o r d e r which found h i s c l a i m was 
compensable. The p r i o r R e f e r e e ' s o r d e r was a p p e a l e d t o the Board, 
which a f f i r m e d the R e f e r e e , 36 Van N a t t a 274 ( 1 9 8 4 ) , and t o the 
C o u r t of A p p e a l s , which a f f i r m e d the Board, 72 Or App 54 ( 1 9 8 5 ) . 
C l a i m a n t f u r t h e r r e q u e s t s the Board award him temporary d i s a b i l i t y 
c o m p e n s a t i o n . 

T h e r e i s no e v i d e n c e i n the r e c o r d of t h i s c a s e upon which t o 
award c o m p e n s a t i o n . C l a i m a n t had ample o p p o r t u n i t y to p r o v i d e 
e v i d e n c e . The R e f e r e e ' s a c t i o n i n d i s m i s s i n g the h e a r i n g r e q u e s t 
was a p p r o p r i a t e . 

I t i s i n a p p r o p r i a t e to c o n s i d e r c l a i m a n t ' s r e q u e s t f o r an 
award of temporary d i s a b i l i t y compensation a t t h i s time b e c a u s e i t 
does not appear t h a t c l a i m a n t h a s p r e s e n t e d a c l a i m f o r s u c h 
compensation t o the i n s u r e r . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 3, 1984, i s a f f i r m e d . 
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DEE A. ERICKSON, C l a i m a n t WCB 84-04406 & 84-04934 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y May 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s of R e f e r e e 
Danner's o r d e r which upheld the S A I F C o r p o r a t i o n ' s a g g r a v a t i o n 
c l a i m d e n i a l , f a i l e d t o award i n t e r i m compensation and d e c l i n e d t o 
impose a p e n a l t y / a t t o r n e y ' s f e e . C l a i m a n t c o n t e n d s t h a t S A I F ' s 
d e n i a l s h o u l d be s e t a s i d e , t h a t she i s e n t i t l e d t o i n t e r i m 
c ompensation, and t h a t a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e i s 
w a r r a n t e d f o r S A I F ' s f a i l u r e t o p r o p e r l y p r o c e s s h e r c l a i m ( s ) . 

We a f f i r m the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g a d d i t i o n a l 
comments. 

C l a i m a n t f i l e d a c l a i m w i t h S A I F ' s i n s u r e d i n May o f 1981 f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. The c l a i m was a c c e p t e d . 
C l a i m a n t s u b m i t t e d t o s u r g e r y on the r i g h t arm; however, the l e f t 
arm was t r e a t e d c o n s e r v a t i v e l y . The c l a i m was c l o s e d i n October 
of 1982 w i t h temporary t o t a l d i s a b i l i t y o n l y . 

I n November of 1983 c l a i m a n t r e t u r n e d t o h e r a t t e n d i n g 
p h y s i c i a n w i t h i n c r e a s i n g c o m p l a i n t s of l e f t upper e x t r e m i t y 
p a i n . I n a d d i t i o n t o r e c u r r e n t symptoms of c a r p a l t u n n e l syndrome 
i n the l e f t arm, c l a i m a n t was e x p e r i e n c i n g symptoms o f the l e f t 
s h o u l d e r . A l e f t s h o u l d e r c o n d i t i o n was d i a g n o s e d a s 
a c r o m i o c l a v i c u l a r a r t h r i t i s . C l a i m a n t ' s p h y s i c i a n a u t h o r i z e d time 
l o s s . 

A new c l a i m was e s t a b l i s h e d by S A I F , and time l o s s was p a i d 
commencing December 8, 1983. T h e r e was o b v i o u s l y c o n f u s i o n on 
S A I F ' s p a r t c o n c e r n i n g how the r e c u r r e n t l e f t c a r p a l t u n n e l 
syndrome s h o u l d be p r o c e s s e d : whether i t s h o u l d be p r o c e s s e d a s 
p a r t and p a r c e l of the new 1983 c l a i m f o r the l e f t upper 
e x t r e m i t y ; or whether i t s h o u l d be p r o c e s s e d under t h e o l d 1981 
c l a i m , w h i c h i n c l u d e d c a r p a l t u n n e l syndrome of b o t h upper 
e x t r e m i t i e s . C l a i m a n t ' s p h y s i c i a n ' s p r o g r e s s note i n d i c a t e s t h a t 
he was a d v i s e d by S A I F t h a t t h e r e c u r r e n c e of the c a r p a l t u n n e l 
syndrome on the l e f t s h o u l d be p r o c e s s e d under the o l d c l a i m , and 
t h a t the s h o u l d e r s h o u l d be p r o c e s s e d under the new, s e p a r a t e 
c l a i m . 

What a c t u a l l y t r a n s p i r e d i s h a r d t o know f o r c e r t a i n , b e c a u s e 
on A p r i l 11, 1984, the new 1983 c l a i m was c l o s e d w i t h an award f o r 
s c h e d u l e d d i s a b i l i t y f o r l o s s of use or f u n c t i o n of c l a i m a n t ' s 
l e f t arm. T h i s award was o b v i o u s l y p r e m i s e d on the r e c u r r e n t 
l e f t - s i d e d c a r p a l t u n n e l syndrome. The R e f e r e e m o d i f i e d t h i s 
D e t e r m i n a t i o n Order by awarding c l a i m a n t 32° ( 1 0 % ) u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o h e r l e f t s h o u l d e r . T h i s award i s not i n 
i s s u e b e f o r e u s . 

C l a i m a n t ' s o r i g i n a l h e a r i n g r e q u e s t i n t h i s p r o c e e d i n g r a i s e d 
s e v e r a l i s s u e s a r i s i n g under the A p r i l 1984 D e t e r m i n a t i o n O r d e r . 
C l a i m a n t ' s a t t o r n e y t h e r e a f t e r f i l e d a n other h e a r i n g r e q u e s t , a l s o 
d e s i g n a t e d a s an " a g g r a v a t i o n a p p l i c a t i o n , " a l l e g i n g f a i l u r e t o 
p r o c e s s an a g g r a v a t i o n c l a i m , f a i l u r e t o pay time l o s s , and 
f a i l u r e t o a c c e p t or deny an a g g r a v a t i o n c l a i m w i t h i n 60 d a y s . 
T h i s h e a r i n g r e q u e s t / a g g r a v a t i o n a p p l i c a t i o n was a s s i g n e d a new 
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WCB c a s e number. Under c o v e r o f t h i s a d d i t i o n a l h e a r i n g 
r e q u e s t / a g g r a v a t i o n a p p l i c a t i o n , c l a i m a n t s u b m i t t e d c o p i e s o f h e r 
p h y s i c i a n ' s p r o g r e s s n o t e s , i n c l u d i n g the November 23, 1983 e n t r y 
i n d i c a t i n g t h a t c l a i m a n t was e x p e r i e n c i n g r e c u r r e n t c a r p a l t u n n e l 
symptoms on the l e f t , a s w e l l a s a new s h o u l d e r problem. 

S A I F i s s u e d i t s d e n i a l on Hay 17, 1984, p o i n t i n g out t h a t the 
p r i m a r y problem i n November o f 1983 appeared t o be c l a i m a n t ' s l e f t 
s h o u l d e r c o n d i t i o n , f o r which a new c l a i m was e s t a b l i s h e d . The 
d e n i a l noted t h a t a s a r e s u l t of " c u r a t i v e t r e a t m e n t and time o f f 
work due t o [ t h e ] s h o u l d e r " c l a i m a n t ' s c a r p a l t u n n e l symptoms 
improved c o n s i d e r a b l y . S A I F i n d i c a t e d t h a t i t had c o n t i n u e d , and 
would c o n t i n u e , t o pay f o r m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome p u r s u a n t t o the p r o v i s i o n s o f 
ORS 656.245. Based on the c i r c u m s t a n c e s , i n c l u d i n g the f a c t t h a t 
time l o s s had been p a i d from December 8, 1983 u n t i l c l a i m c l o s u r e , 
a s a u t h o r i z e d by c l a i m a n t ' s p h y s i c i a n , c l a i m r e o p e n i n g f o r 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome d i d not appear t o be 
w a r r a n t e d a t any time, e i t h e r i n November of 1983 or i n May of 
1984. 
1 
? The R e f e r e e c o n c l u d e d t h a t t h e r e was no showing t h a t 
c l a i m a n t ' s l e f t w r i s t c o m p l a i n t s i n November of 1983 and 
t h e r e a f t e r "were of such magnitude t h a t would have r e q u i r e d an 
a c t u a l r e o p e n i n g , and payment o f temporary t o t a l d i s a b i l i t y , a s 
"opposed t o s i m p l y p a y i n g m e d i c a l t r e a t m e n t under the p r o v i s i o n s o f 
ORS 656.245." He c o n c l u d e d t h a t "the c l a i m " was i n f a c t reopened 
w i t h r e s p e c t t o the l e f t w r i s t as p a r t and p a r c e l of the e n t i r e 
t r e a t m e n t of the l e f t arm, and c l a i m a n t was p a i d temporary 
d i s a b i l i t y f o r the e n t i r e p e r i o d b e c a u s e of h e r i n a b i l i t y t o work 
b a s e d upon the l e f t s h o u l d e r c o m p l a i n t s . He found t h e " o n l y 
e r r o r " t o be t h a t the D e t e r m i n a t i o n Order had awarded c o m p e n s a t i o n 
s o l e l y f o r the l e f t f o r e a r m w i t h o u t c o n s i d e r i n g e n t i t l e m e n t t o 
u n s c h e d u l e d d i s a b i l i t y f o r c l a i m a n t ' s l e f t s h o u l d e r . 

' A l t h o u g h S A I F ' s w r i t t e n d e n i a l does not admit as much, we 
'conclude t h a t the f o l l o w i n g h a s a c t u a l l y t r a n s p i r e d b a s e d on the 
c i r c u m s t a n t i a l f a c t o r s p r e s e n t e d h e r e i n . C l a i m a n t ' s 1981 c l a i m 
was a c c e p t e d and p r o c e s s e d f o r a b i l a t e r a l c a r p a l t u n n e l syndrome 
r e s u l t i n g from work ex p o s u r e a t t h a t time. C l a i m a n t changed j o b s 
W hile working f o r the same employer. Her new p o s i t i o n r e q u i r e d 
more e x t e n s i v e use of h e r l e f t arm. T h i s r e s u l t e d i n a new 
e x p o s u r e t o the l e f t upper e x t r e m i t y , which c a u s e d a r e c u r r e n c e o f 
c l a i m a n t ' s p r i o r l e f t - s i d e d c a r p a l t u n n e l symptoms and the 
emergence of an a d d i t i o n a l s h o u l d e r c o n d i t i o n . C o n t r a r y to the 
e n t r y i n c l a i m a n t ' s p h y s i c i a n ' s p r o g r e s s n o t e s , S A I F a c t u a l l y 
p r o c e s s e d a l l of c l a i m a n t ' s 1983 l e f t upper e x t r e m i t y problems 
under the new c l a i m , a s e v i d e n c e d by the A p r i l 1984 D e t e r m i n a t i o n 
Order w h i c h awarded compensation f o r s c h e d u l e d permanent 
d i s a b i l i t y . C l a i m a n t now has two c l a i m s : a 1981 c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome; and a 1983 c l a i m i n v o l v i n g two 
c o n d i t i o n s of the l e f t upper e x t r e m i t y -- c a r p a l t u n n e l syndrome 
and a c r o m i o c l a v i c u l a r a r t h r i t i s . She now h a s r e c e i v e d an award 
t o r s c h e d u l e d and u n s c h e d u l e d d i s a b i l i t y i n c o n n e c t i o n w i t h the 
1983 l e f t upper e x t r e m i t y c l a i m . Thus, f o r a l l p r a c t i c a l 
p u r p o s e s , any and a l l f u t u r e l e f t c a r p a l t u n n e l problems a r e t o be 
p r o c e s s e d under the 1983 c l a i m , which h a s , i n e f f e c t , s u p e r s e d e d 
o n e - h a l f of the e a r l i e r 1981 c l a i m , ( i . e . the l e f t h a l f ) . 
i 
> With r e g a r d to c l a i m a n t ' s May 1984 " a g g r a v a t i o n a p p l i c a t i o n , " 
the R e f e r e e h e l d : 



"There was no new e v i d e n c e of an 
a g g r a v a t i o n c l a i m d u r i n g t h i s time p e r i o d . 
T h e r e i s i n s u f f i c i e n t m e d i c a l e v i d e n c e 
s i n c e Hay 26, 1984 whic h would i n d i c a t e a 
w o r s e n i n g s i n c e the l a s t award or 
arrangement o f compensation, t h i s b e i n g t h e 
D e t e r m i n a t i o n Order of A p r i l 11, 1984. 
A c c o r d i n g l y , the d e n i a l i s p r o p e r . " 

I n h e r a p p e l l a n t ' s b r i e f , c l a i m a n t r e f e r s t o a " n o n - e x i s t e n t 
a g g r a v a t i o n c l a i m " a n a l y z e d by the R e f e r e e , s p e c i f i c a l l y and 
e m p h a t i c a l l y r e f e r r i n g t o a May 1984 h e a r i n g r e q u e s t a l l e g i n g 
" f a i l u r e t o p r o c e s s a c l a i m w h i c h a l r e a d y had been made i n 
November 1983." I n h e r r e p l y b r i e f c l a i m a n t f u r t h e r c l a r i f i e s 
t h a t she " o n l y f i l e d a Request f o r H e a r i n g i n May, 1984, f o r 
S A I F ' s f a i l u r e t o p r o c e s s the a g g r a v a t i o n of November 23, 1983." 

Thus, c l a i m a n t e s s e n t i a l l y a d m i t s t h a t , i n May o f 1984, she 
d i d n ot f i l e a new a g g r a v a t i o n c l a i m , b ut m e r e l y r e q u e s t e d a 
h e a r i n g s e e k i n g p e n a l t i e s / a t t o r n e y f e e s f o r S A I F ' s a l l e g e d f a i l u r e 
t o p r o c e s s a November 1983 a g g r a v a t i o n c l a i m f i l e d by c l a i m a n t ' s 
p h y s i c i a n i n c l a i m a n t ' s b e h a l f . I t would appear, t h e r e f o r e , t h a t 
S A I F ' s d e n i a l of a May 1984 a g g r a v a t i o n c l a i m was s u p e r f l u o u s . 

C l a i m a n t h a s r e c e i v e d a l l compensation t o which she i s 
p r e s e n t l y e n t i t l e d f o r the c o n d i t i o n s of h e r l e f t upper 
e x t r e m i t y . Those problems o c c u r r e d a s a r e s u l t of a new 
i n d u s t r i a l e x p o s u r e and were p r o p e r l y p r o c e s s e d under a new 
c l a i m . We f i n d no c l a i m s p r o c e s s i n g v i o l a t i o n s committed by 
S A I F . T h e r e f o r e , we a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 6, 1984 as supplemented 
h e r e i n , i s a f f i r m e d . 

EDWARD E. GALBERTH, C l a i m a n t WCB 83-06181 
Vernon Cook, C l a i m a n t ' s A t t o r n e y May 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r w h i c h 
upheld the S A I F C o r p o r a t i o n ' s d e n i a l of h i s o c c u p a t i o n a l d i s e a s e 
or i n d u s t r i a l i n j u r y c l a i m f o r a m y o c a r d i a l i n f a r c t i o n and o t h e r 
v a s c u l a r d i s e a s e . C l a i m a n t r e q u e s t s r e v e r s a l of the R e f e r e e ' s 
o r d e r and an award f o r permanent t o t a l d i s a b i l i t y , or remand t o a 
d i f f e r e n t R e f e r e e w i t h an o r d e r t h a t the R e f e r e e i s s u e a subpoena 
c o m p e l l i n g a t t e n d a n c e of c l a i m a n t ' s c o n s u l t i n g p h y s i c i a n a t a 
h e a r i n g or d e p o s i t i o n , or s t r i k i n g e v i d e n c e p r o v i d e d by S A I F ' s 
c o n s u l t i n g p h y s i c i a n . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and 
c l a i m a n t ' s r i g h t t o compel the t e s t i m o n y of a w i t n e s s . 

C l a i m a n t r e q u e s t s remand t o a R e f e r e e w i t h an o r d e r to t he 
R e f e r e e t o i s s u e a subpoena under ORS 183.440 t o compel a t t e n d a n c e 
by c l a i m a n t ' s c o n s u l t i n g p h y s i c i a n , Dr. G r i s w o l d , a t a h e a r i n g o r 
d e p o s i t i o n . Our a u t h o r i t y t o i s s u e subpoenas i s not d e r i v e d from 
ORS C h a p t e r 183 ( t h e A d m i n i s t r a t i v e P r o c e d u r e A c t ) , b ut from ORS 
6 5 6 . 7 2 6 ( 2 ) ( c ) . We t r e a t c l a i m a n t ' s r e q u e s t f o r a subpoena as 
h a v i n g been made p u r s u a n t t o ORS 6 5 6 . 2 8 3 ( 7 ) , which p r o v i d e s : 
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"Any p a r t y s h a l l be e n t i t l e d to i s s u a n c e 
and s e r v i c e of subpenas [ s i c ] under the 
p r o v i s i o n s of ORS 6 5 6 . 2 7 6 ( 2 ) ( c ) . Any p a r t y 
or r e p r e s e n t a t i v e of the p a r t y may s e r v e 
such subpenas [ s i c ] . " 

The w i t n e s s whose t e s t i m o n y c l a i m a n t s e e k s t o compel i s a 
c a r d i o l o g i s t who opined t h a t c l a i m a n t ' s c a r d i o v a s c u l a r c o n d i t i o n 
a r o s e out of w o r k - r e l a t e d s t r e s s . Dr. G r i s w o l d s u f f e r s from a 
b l e e d i n g u l c e r and symptomatic c o r o n a r y a r t e r y d i s e a s e . H i s 
t r e a t i n g p h y s i c i a n , Dr. K l o s t e r , who c o i n c i d e n t a l l y i s one o f 
S A I F ' s e x p e r t s i n t h i s c a s e , wrote c l a i m a n t ' s a t t o r n e y t o the 
e f f e c t t h a t both he and Dr. G r i s w o l d ' s t r e a t i n g g a s t r o e n t e r o l o g i s t 
b e l i e v e d t h a t Dr. G r i s w o l d s h o u l d remain under s t r i c t m e d i c a l 
management f o r an i n d e t e r m i n a t e amount of time and a v o i d a l l 
s t r e s s f u l a c t i v i t i e s , most n o t a b l y m e d i c o l e g a l c o n s u l t i n g . 

A l t h o u g h i t may appear a t f i r s t r e a d i n g t h a t the Board has no 
d i s c r e t i o n and must i s s u e a subpoena as a m a t t e r of r i g h t t o any 
p a r t y r e q u e s t i n g one, ORS 656.285 s p e c i f i c a l l y e x t e n d s the 
p r o t e c t i o n s embodied i n ORCP 36C t o w i t n e s s e s i n w o r k e r s ' 
compensation c a s e s . ORCP 36C p r o v i d e s , i n r e l e v a n t p a r t : 

"Upon motion by a p a r t y or by the p e r s o n 
from whom d i s c o v e r y i s sought, and f o r good 
c a u s e shown, the c o u r t i n which the a c t i o n 
i s pending may make any o r d e r which j u s t i c e 
r e q u i r e s to p r o t e c t a p a r t y or p e r s o n from 
annoyance, embarrassment, o p p r e s s i o n , or 
undue burden or expense . . . ." 

A f t e r c l a i m a n t moved the R e f e r e e f o r an o r d e r c o m p e l l i n g Dr. 
G r i s w o l d ' s d e p o s i t i o n , the R e f e r e e i s s u e d the f o l l o w i n g "Order on 
Motion t o Depose": 

" C l a i m a n t s e e k s to depose D r s . K l o s t e r and 
G r i s w o l d . S A I F o b j e c t s . I f i n d the 
p o s s i b l e b e n e f i t d e r i v e d from d e p o s i n g Dr. 
G r i s w o l d i s s l i g h t compared t o the danger 
to h i s h e a l t h as e x p r e s s e d by Dr. K l o s t e r 
i s h i s l e t t e r of May 7, 1984. THEREFORE, 

" C l a i m a n t ' s motions f o r d e p o s i t i o n s a r e 
d e n i e d . " 

A l t h o u g h the o r d e r i s not e n t i t l e d " P r o t e c t i v e O rder," we 
b e l i e v e t h a t i t i s i n s u b s t a n c e and i n t e n t such an o r d e r . We do 
not f i n d any abuse of the R e f e r e e ' s d i s c r e t i o n i n h a v i n g i s s u e d 
h i s o r d e r d e n y i n g c l a i m a n t ' s motion, and, based upon the e v i d e n c e 
and s t a t e m e n t s b e f o r e the R e f e r e e , f i n d the o r d e r r e a s o n a b l e . 
T h i s i s so p a r t i c u l a r l y i n view of the f a c t t h a t Dr. G r i s w o l d ' s 
w r i t t e n r e p o r t i s i n e v i d e n c e and was c o n s i d e r e d by the R e f e r e e . 
We, a c c o r d i n g l y , deny c l a i m a n t ' s r e q u e s t f o r remand. 

C l a i m a n t r e q u e s t s t h a t Dr. K l o s t e r ' s o p i n i o n be s t r i c k e n from 
the r e c o r d f o r the r e a s o n t h a t he was a p a r t n e r of Dr. G r i s w o l d . 
C l a i m a n t a r g u e s t h a t Dr. K l o s t e r was p r e c l u d e d from r e v i e w i n g the 
m e d i c a l r e p o r t s and r e n d e r i n g an o p i n i o n based on the c o n t r a c t u a l 
r e l a t i o n s h i p a l r e a d y formed between c l a i m a n t and Dr. G r i s w o l d . 
C l a i m a n t a n a l o g i z e s the d u t y owed by S A I F ' s c o n s u l t i n g p h y s i c i a n 
to t h a t of p a r t n e r s i n a law f i r m who a r e not a l l o w e d t o d i s c u s s 
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e l e m e n t s of a c l a i m w i t h or r e p r e s e n t a d v e r s e p a r t i e s i n a c a s e . 
T h e r e i s no e v i d e n c e of i m p r o p r i e t y or b r e a c h of e t h i c s and no 
r e a s o n t o s t r i k e e v i d e n c e o r i g i n a t i n g w i t h Dr. K l o s t e r from t h e 
r e c o r d . Both d o c t o r s were c o n s u l t i n g p h y s i c i a n s and d i d n o t h i n g 
more than r e n d e r t h e i r o p i n i o n s . E a c h p a r t y was f r e e t o s e l e c t 
t h e i r c o n s u l t i n g p h y s i c i a n s , whether they a r e p a r t n e r s or n o t . 
A l l t h a t e x i s t s a r e two p h y s i c i a n s who have d i f f e r i n g o p i n i o n s . 
E a c h o p i n i o n i s e n t i t l e d t o the weight due i t . We d e c l i n e t o 
e x c l u d e Dr. K l o s t e r ' s o p i n i o n . 

On the i s s u e of the c o m p e n s a b i l i t y of c l a i m a n t ' s c o n d i t i o n , 
the Board a f f i r m s and adopts the w e l l - r e a s o n e d o r d e r of t h e 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 30, 1984 i s a f f i r m e d . 

DIANE L . HALSETH, C l a i m a n t WCB 84-05002 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
B r i a n L. Poc o c k , D e f e n s e A t t o r n e y O r d e r on Revie w 

Reviewed by Board Members F e r r i s and Mcliurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f R e f e r e e 
T. L a v e r e J ohnson's o r d e r which awarded an a d d i t i o n a l 32° ( 1 0 % ) 
u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low back on r e v i e w 
of a D e t e r m i n a t i o n Order which awarded 32° ( 1 0 % ) u n s c h e d u l e d 
d i s a b i l i t y , t h e r e b y g r a n t i n g c l a i m a n t a t o t a l award o f 64° ( 2 0 % ) 
u n s c h e d u l e d d i s a b i l i t y . The employer contends t h a t t h e 
D e t e r m i n a t i o n Order award i s s u f f i c i e n t and, t h e r e f o r e , s e e k s 
r e v e r s a l of t h e R e f e r e e ' s a d d i t i o n a l u n s c h e d u l e d award. I n 
a d d i t i o n , the employer r e q u e s t s t h a t i n the e v e n t we r e d u c e the 
R e f e r e e ' s award, we a u t h o r i z e i t t o r e c o v e r an overpayment, t o be 
deducted i n t he manner p r o v i d e d by law. 

On our de novo r e v i e w , we f i n d t h a t the award of 32° ( 1 0 % ) 
g r a n t e d by D e t e r m i n a t i o n Order a d e q u a t e l y and a p p r o p r i a t e l y 
compensates c l a i m a n t f o r the l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e 
to h e r i n d u s t r i a l i n j u r y . T h e r e f o r e , we r e v e r s e the R e f e r e e ' s 
a d d i t i o n a l u n s c h e d u l e d award and a f f i r m the D e t e r m i n a t i o n O r d e r . 
As to the employer's r e q u e s t t h a t i t be a u t h o r i z e d t o r e c o v e r an 
overpayment i n the amount of the e x c e s s compensation awarded by 
the R e f e r e e , we have p r e v i o u s l y h e l d t h a t e r r o n e o u s l y awarded 
compensation whi c h h a s been p a i d pending r e v i e w i s not s u b j e c t t o 
r e c o v e r y by the e m p l o y e r / i n s u r e r . ORS 6 5 6 . 3 1 3 ( 2 ) ; H a r r y C. 
J o r d a n , 35 Van N a t t a 282 ( 1 9 8 3 ) , a f f ' d p e r c u r i a m 68 Or App 57 
( 1 9 8 4 ) ; G l e n n O. H a l l , 35 Van N a t t a 275 ( 1 9 8 3 ) ; s e e a l s o 
H u t c h i n s o n v. L o u i s i a n a - P a c i f i c , 67 Or App 577, 581 ( 1 9 8 4 ) . 

The f o l l o w i n g f a c t s a r e p e r t i n e n t t o the e x t e n t of d i s a b i l i t y 
i s s u e . A t the time of h e a r i n g , c l a i m a n t was 25 y e a r s o l d . At the 
time of h e r i n j u r y , she was working a s a l a b o r e r p e r f o r m i n g 
p r o d u c t i o n work i n the employer's m a n u f a c t u r i n g p l a n t . Her 
p r e v i o u s employment i n c l u d e d work a s a c a s h i e r , w a i t r e s s and 
l a b o r e r f o r mobile home m a n u f a c t u r e r s . C l a i m a n t h a s a h i g h s c h o o l 
d i p l o m a . A l t h o u g h she took some undergraduate c l a s s e s , she n e v e r 
completed a term. 

T h i s i n j u r y o c c u r r e d i n October of 1982 when c l a i m a n t 
s u s t a i n e d a s t r a i n or s p r a i n o f h e r mid back. T h i s g r a d u a l l y 
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d e v e l o p e d i n t o a low back problem. C l a i m a n t i n i t i a l l y r e c e i v e d 
c h i r o p r a c t i c c a r e . A f t e r s i x months of c h i r o p r a c t i c t r e a t m e n t , 
c l a i m a n t was r e f e r r e d t o Dr. G a l l a g h e r , an o r t h o p e d i s t , who 
assumed p r i m a r y r e s p o n s i b i l i t y f o r h e r c a r e . Dr. G a l l a g h e r 
t r e a t e d c l a i m a n t b e g i n n i n g i n March of 1983. A l l c a r e was 
c o n s e r v a t i v e . 

C l a i m a n t was r e l e a s e d t o r e t u r n t o l i g h t work i n June of 
1983. She worked f o r about one week and t h e n e x p e r i e n c e d an 
e x a c e r b a t i o n , a p p a r e n t l y due t o the f a c t t h a t h e r employment 
r e q u i r e d h e r t o e x c e e d recommended p h y s i c a l l i m i t a t i o n s . T h i s 
e x a c e r b a t i o n r e s o l v e d . 

Dr. G a l l a g h e r performed a c l o s i n g e x a m i n a t i o n i n A p r i l of 
1984. He i n d i c a t e d t h a t c l a i m a n t s u f f e r e d no impairment o f 
f u n c t i o n , b a s e d upon h i s f i n d i n g s of e s s e n t i a l l y normal range of 
motion of the low back and the absence of n e u r o l o g i c a l f i n d i n g s . 
He s t a t e d , however, t h a t c l a i m a n t would have ". . . c o n t i n u e d 
d i s a b i l i t y of i n t e r m i t t e n t p a i n i n the low back, which may w e l l be 
permanent." Dr. G a l l a g h e r s t a t e d t h a t c l a i m a n t ' s l i m i t a t i o n s were 
no l i f t i n g or c a r r y i n g i n e x c e s s of 20 pounds on a n y t h i n g o t h e r 
t h a n a v e r y o c c a s i o n a l b a s i s , a l t h o u g h l i f t i n g or c a r r y i n g l e s s 
t h a n t h a t was p e r m i t t e d on a f r e q u e n t b a s i s ; no r e p e t i t i v e b e n d i n g 
or t w i s t i n g ; and no c r a w l i n g or c l i m b i n g . Dr. G a l l a g h e r i n d i c a t e d 
t h a t w i t h t h e s e r e s t r i c t i o n s , c l a i m a n t was c a p a b l e of w o r k i n g an 
e i g h t - h o u r day. He s t a t e d t h a t no f u r t h e r t r e a t m e n t or impairment 
was a n t i c i p a t e d . 

C l a i m a n t ' s employment was t e r m i n a t e d b e c a u s e the employer had 
no p o s i t i o n f o r h e r s u i t a b l e t o the l i m i t a t i o n s imposed by Dr. 
G a l l a g h e r . 

C l a i m a n t a p p l i e d f o r work a t a R a d io Shack, b u t was u n a b l e t o 
o b t a i n t h i s j o b b e c a u s e of h e r back c o n d i t i o n . I n o r d e r t o o b t a i n 
employment a s a w a i t r e s s , c l a i m a n t f a i l e d t o d i s c l o s e the f a c t 
t h a t she had s u s t a i n e d a back i n j u r y when she completed an 
employment a p p l i c a t i o n form w i t h a r e s t a u r a n t . C l a i m a n t a l s o 
t e s t i f i e d , however, t h a t she d i d not f e e l t h a t h e r back i n j u r y 
would p r e v e n t h e r from p e r f o r m i n g the r e g u l a r d u t i e s of a 
w a i t r e s s . C l a i m a n t worked f o r t h i s r e s t a u r a n t f o r o n l y a month, 
when she t e r m i n a t e d h e r employment. A p p a r e n t l y , one of h e r d u t i e s 
was t o move t a b l e s , which she t e s t i f i e d a d v e r s e l y a f f e c t e d h e r 
back c o n d i t i o n . A p p r o x i m a t e l y one week p r i o r t o the h e a r i n g , 
c l a i m a n t had resumed t r e a t m e n t w i t h h e r c h i r o p r a c t o r . 

I t a p p e a r s t h a t c l a i m a n t t e r m i n a t e d h e r r e c e n t work a s a 
w a i t r e s s , f o r a v a r i e t y of r e a s o n s . One was the a p p a r e n t i n c r e a s e 
i n back p a i n . Other r e a s o n s i n c l u d e d c l a i m a n t ' s a p p a r e n t i n t e n t 
t o r e l o c a t e h e r r e s i d e n c e . C l a i m a n t i n d i c a t e d u n c e r t a i n t y when 
a s k e d whether she i n t e n d e d t o a t tempt t o become employed a g a i n . 

The R e f e r e e found t h a t , a c c o r d i n g t o Dr. G a l l a g h e r , 
c l a i m a n t ' s d i s a b i l i t y i s i n the m i l d r a n g e . He r e a c h e d t h i s -
c o n c l u s i o n b a s e d upon p h y s i c a l c a p a b i l i t y i n f o r m a t i o n forms 
completed by Dr. G a l l a g h e r p r i o r t o h i s c l o s i n g e x a m i n a t i o n i n 
A p r i l of 1984 ( J a n u a r y and March of 1984 f o r m s ) , on whi c h he 
i n d i c a t e d t h a t c l a i m a n t s u f f e r e d s l i g h t p h y s i c a l i mpairment. The 
R e f e r e e d i d not mention the f a c t t h a t Dr. G a l l a g h e r ' s most r e c e n t 
a s s e s s m e n t of c l a i m a n t ' s r e s i d u a l impairment was t h a t c l a i m a n t 
s u f f e r e d no "impairment of f u n c t i o n . " We a g r e e w i t h the R e f e r e e ' s 
f i n d i n g t h a t t h e r a t i n g of " s l i g h t " impairment, a s i t a p p e a r s on 
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t h e s e p h y s i c a l c a p a b i l i t y forms, e q u a t e s t o the g e n e r a l l y 
r e c o g n i z e d c a t e g o r y of " m i l d " impairment; however, we b e l i e v e t h a t 
t h e most r e c e n t m e d i c a l a s s e s s m e n t r e f l e c t s impairment of a l e s s e r 
d e g r e e t h a n i n d i c a t e d by t h o s e forms. 

C o n s i d e r i n g Dr. G a l l a g h e r ' s c l o s i n g e v a l u a t i o n i n d i c a t i n g no 
impairment of f u n c t i o n but c o n t i n u i n g symptoms of p a i n , and 
c o n s i d e r i n g c l a i m a n t ' s t e s t i m o n y d e s c r i b i n g how h e r p a i n l i m i t s 
h e r a b i l i t y t o p e r f o r m v a r i o u s t a s k s , we f i n d t h a t c l a i m a n t ' s 
permanent impairment i s minimal, r a t h e r than m i l d a s d e t e r m i n e d by 
the R e f e r e e . 

C l a i m a n t ' s r e s i d u a l f u n c t i o n a l c a p a c i t y i s f o r l i g h t work, 
whereas p r i o r t o h e r i n j u r y she was p h y s i c a l l y c a p a b l e o f 
p e r f o r m i n g work r e q u i r i n g p h y s i c a l e x e r t i o n of a medium l e v e l . 
See OAR 4 3 6 - 6 5 - 6 0 5 ( 5 ) ( a ) . 

C o n s i d e r i n g the e v i d e n c e of r e c o r d and comparing c l a i m a n t t o 
s i m i l a r l y s i t u a t e d i n j u r e d w o r k e r s , we f i n d t h e 32° ( 1 0 % ) 
u n s c h e d u l e d d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order adequate 
and a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 24, 1984 i s r e v e r s e d . 
The D e t e r m i n a t i o n Order d a t e d A p r i l 26, 1984, which awarded 32° 
( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y to c l a i m a n t ' s low back, i s 
a f f i r m e d . 

PATRICK J . HAVICE, C l a i m a n t 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y 
Coons, e t a l . , A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-08177 & 83-08027 
May 31, 1985 
O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
imposed p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r S A I F ' s f a i l u r e 
to pay i n t e r i m compensation. The i s s u e s on r e v i e w a r e the 
c o m p e n s a b i l i t y of c l a i m a n t ' s low back c o n d i t i o n , w h i c h 
n e c e s s i t a t e d s u r g e r y i n June of 1983, and the p r o p r i e t y of the 
R e f e r e e ' s i m p o s i t i o n of p e n a l t i e s / a t t o r n e y f e e s . 

C l a i m a n t had worked i n the employer's wood p r o d u c t s 
m a n u f a c t u r i n g p l a n t f o r a p p r o x i m a t e l y one y e a r when, i n August o f 
1978, he developed p a i n and s w e l l i n g i n the j o i n t s of h i s f i n g e r s , 
hands and w r i s t s . C l a i m a n t a l s o was e x p e r i e n c i n g low back p a i n 
and d i s c o m f o r t . He sought t r e a t m e n t w i t h Dr. J e f f e r s o n , a g e n e r a l 
p r a c t i t i o n e r . The p o r t i o n of the p h y s i c i a n ' s i n i t i a l r e p o r t form 
completed by the c l a i m a n t s t a t e d : 

" L i f t i n g wood w i t h hands from 15 t o 20 l b s . 
up o f f a b e l t i n a p p r o x i m a t e l y 8 t o 10 up 
and down motions then t h r u s t i n g them on a 
lower b e l t and pounding them t i g h t w i t h 
another s t i c k . " 

Dr. J e f f e r s o n ' s e x a m i n a t i o n s on August 18 and August 29, 1978 
d i s c l o s e d s w e l l i n g and r e d n e s s of the P I P j o i n t ( p r o x i m a l 
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i n t e r p h a l a n g e a l j o i n t , i . e . second j o i n t from the end of a 
f i n g e r ) , "and n o t h i n g e l s e . " Dr. J e f f e r s o n d i a g n o s e d t r a u m a t i c 
a r t h r i t i s b r o u ght on by c l a i m a n t ' s work,. whic h i n v o l v e d r e p e t i t i v e 
movements of the f i n g e r s . He a l s o mentioned the p o s s i b i l i t y o f an 
u n d e r l y i n g a r t h r i t i s c o n d i t i o n which may have been "brought o u t " 
by c l a i m a n t ' s work a c t i v i t y . He recommended a change i n 
c l a i m a n t ' s j o b t o one r e q u i r i n g l e s s d i g i t a l m a n i p u l a t i o n . I t was 
noted t h a t c l a i m a n t had a h i s t o r y of some type of a r t h r i t i s a s a 
c h i l d , w h i c h a p p a r e n t l y had r e s o l v e d . No mention was made of low 
back p a i n or d i s c o m f o r t i n any w r i t t e n r e p o r t . 

An 801 form was completed by the employer on or about 
September 14, 1978. I t d e s i g n a t e d August 31, 1978 a s the d a t e of 
i n j u r y or d a t e of a d i a g n o s e d o c c u p a t i o n a l d i s e a s e , and i d e n t i f i e d 
the hands and back a s the body p a r t s a f f e c t e d . 

I n e a r l y October of 1978 S A I F a c c e p t e d a n o n d i s a b l i n g i n j u r y 
c l a i m w i t h an a s s i g n e d i n j u r y d a t e of August 18, 1978. The 
f o l l o w i n g month, however, on November 8, 1978, S A I F i s s u e d a 
f o r m a l d e n i a l of r e s p o n s i b i l i t y f o r "the c o n d i t i o n d i a g n o s e d by 
Dr. J e f f e r s o n a s t r a u m a t i c a r t h r i t i s superimposed on p r e - e x i s t i n g 
a r t h r i t i s . " C l a i m a n t d i d not r e q u e s t a h e a r i n g c o n t e s t i n g t h i s 
d e n i a l w i t h i n 60 d ays or 180 d a y s . 

On October 6, 1978 Dr. J e f f e r s o n noted t h a t a s of 
September 5, 1978, c l a i m a n t ' s o n l y c o m p l a i n t was of a c h i n g 
f i n g e r s , and he c o n c l u d e d t h a t c l a i m a n t had " r e v e r t e d t o h i s 
p r e i n j u r y s t a t u s . " However, c l a i m a n t c o n t i n u e d t o e x p e r i e n c e t h e 
symptomatology of rheumatoid a r t h r i t i s , and he came under the c a r e 
of Dr. C a s s e l l , a r h e u m a t o l o g i s t . Dr. C a s s e l l t r e a t e d c l a i m a n t ' s 
r h e umatoid a r t h r i t i s throughout 1979, 1980 and the f i r s t h a l f o f 
1981. H i s r e p o r t s document e x a c e r b a t i o n s and r e m i s s i o n s o f 
c l a i m a n t ' s d i s e a s e , which m a n i f e s t e d i t s e l f by modest g e n e r a l i z e d 
s w e l l i n g of the s m a l l j o i n t s of c l a i m a n t ' s hands and f e e t . T h e r e 
i s no mention of low back p a i n i n any of Dr. C a s s e l l ' s r e p o r t s . 

I n A p r i l of 1980 c l a i m a n t was examined by Dr. C a r t e r , a 
n e u r o l o g i s t , on r e f e r r a l by Dr. C a s s e l l f o r an e v a l u a t i o n of 
c l a i m a n t ' s h e a d a c h e s . C l a i m a n t p r e s e n t e d t o Dr. C a r t e r w i t h a 
h i s t o r y of h a v i n g had headaches a l l of h i s l i f e . C l a i m a n t was 
t r e a t e d f o r m i g r a i n e h e a d a c h e s . The n e u r o l o g i c a l e x a m i n a t i o n 
c o nducted by Dr. C a r t e r , i n c l u d i n g h i s e x a m i n a t i o n of c l a i m a n t ' s 
lower e x t r e m i t i e s , was normal. 

I n F e b r u a r y of 1981 Dr. C a s s e l l r e p o r t e d t o D i s a b i l i t y 
D e t e r m i n a t i o n S e r v i c e s t h a t when c l a i m a n t was f i r s t s e e n i n 
November of 1978, he had s w e l l i n g of the s m a l l j o i n t s of h i s hands 
and p a i n l o c a l i z i n g t o j o i n t s e l s e w h e r e w i t h o u t o b j e c t i v e change. 
He a l s o i n d i c a t e d the d i f f i c u l t y of a s s e s s i n g the a c t i v i t y of 
c l a i m a n t ' s d i s e a s e , a s t h e r e was a " s m a l l d i s c r e p a n c y between h i s 
s u b j e c t i v e s e n s a t i o n and the o b j e c t i v e f i n d i n g s . " L a t e r r e p o r t s 
by Dr. C a s s e l l i n d i c a t e d i s c u s s i o n s w i t h c l a i m a n t d i r e c t e d toward 
i d e n t i f y i n g f o r c l a i m a n t the d i s c r e p a n c i e s between h i s s u b j e c t i v e 
c o m p l a i n t s and the o b j e c t i v e f i n d i n g s , and a l s o t o a ttempt t o 
"approach the p o s s i b i l i t y of a p s y c h o p h y s i o l o g i c 
component . . . . " I n f a c t , c l a i m a n t saw a p s y c h i a t r i s t , Dr. 
Henderson, on one o c c a s i o n i n May o f 1981, a t which time he was 
found t o be s u f f e r i n g from c h r o n i c a n x i e t y . 

I n June of 1981, c l a i m a n t a g a i n changed p h y s i c i a n s and began 
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t r e a t m e n t a t U n i v e r s i t y H o s p i t a l , Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y . At t h a t time c l a i m a n t p r e s e n t e d w i t h c o m p l a i n t s o f 
s e v e r e arm s t i f f n e s s , f a t i g u e , p a i n f u l j o i n t s of t h e hands and 
f e e t , p a i n i n h i s knees and h i p s . F o r the f i r s t time s i n c e 
September of 1978, when Dr. J e f f e r s o n c o n s i d e r e d c l a i m a n t a s 
h a v i n g " r e v e r t e d t o h i s p r e i n j u r y s t a t u s , " t h e m e d i c a l r e c o r d 
r e f l e c t s c o m p l a i n t s of low back p a i n . X - r a y s of t he l u m b o s a c r a l 
s p i n e d i s c l o s e d "obvious r o t a t o r y s c l e r o s i s , " w e l l - m a i n t a i n e d d i s c 
s p a c e s and no e v i d e n c e of s p o n d y l o l i s t h e s i s . X - r a y s of the p e l v i s 
d i s c l o s e d i n c r e a s e d s c l e r o s i s around the h i p s b i l a t e r a l l y w i t h 
some d e g e n e r a t i v e change p r e s e n t . C l a i m a n t was noted t o have no 
a t r o p h y of h i s lower e x t r e m i t i e s , r e f l e x e s were s y m m e t r i c a l , 
s t r a i g h t l e g r a i s i n g was n e g a t i v e and f u l l range of motion was 
p r e s e n t . L o c a l i z e d t e n d e r n e s s t o p a l p a t i o n was noted over t h e 
L2-L 3 m i d l i n e r e g i o n . The f o l l o w i n g i m p r e s s i o n was s t a t e d : 

"We f e e l the major p o r t i o n of t h i s 
p a t i e n t ' s LBP [ l o w back p a i n ] i s desmogenic 
( m e c h a n i c a l ) . He may have an i n f l a m m a t o r y 
component but s i n c e he a p p e a r s not to 
respond t o the drugs t h a t d e f i n i t e l y h e l p 
h i s o t h e r j o i n t p a i n s , i t would be no more 
than a minor component." 

A c h a r t note e n t r y d a t e d September 15, 1981, d e s c r i b e s a p a t i e n t 
w i t h " r e c e n t RA [ r h e u m a t o i d a r t h r i t i s ] " and " c h r o n i c , " o f 
a p p r o x i m a t e l y t e n y e a r s d u r a t i o n , low back p a i n . The p h y s i c i a n s 
a t U n i v e r s i t y H o s p i t a l p r e s c r i b e d a back b r a c e , which p r o v i d e d 
some r e l i e f o f c l a i m a n t ' s low back p a i n . 

On December 9, 1982 c l a i m a n t was examined by Dr. Buck, h i s 
f a m i l y p h y s i c i a n a t the ti m e . Dr. Buck's c h a r t note s t a t e s i n 
pa r t : 

" P a t i e n t h a s had a long h i s t o r y of back 
p a i n o f f and on. S t a t e s t h a t he h a s been 
t o l d i n the p a s t t h a t he had some a r t h r i t i s 
of h i s back. One week ago he was l i f t i n g 
and p u s h i n g on the wheel of a To y o t a when 
he developed p a i n i n h i s low back. The 
p a i n was much worse the next day. Has had 
t r o u b l e w a l k i n g d u r i n g the p a s t one week." 

The m e d i c a l r e c o r d s a t t h i s time c o n t a i n the f i r s t documented 
c o m p l a i n t s of p a i n r a d i a t i n g from c l a i m a n t ' s low back down the 
back of h i s l e f t t h i g h . I n a d d i t i o n to e x p e r i e n c i n g d i f f i c u l t y 
w a l k i n g , c l a i m a n t was noted t o have t r o u b l e l y i n g down and s i t t i n g 
up from the examining t a b l e . T h e r e was p a i n w i t h s t r a i g h t l e g 
r a i s i n g on the l e f t . Dr. Buck d i a g n o s e d a c h r o n i c low back 
d i s o r d e r and a c u t e s t r a i n of the l u m b o s a c r a l s p i n e . Bed r e s t , 
h e a t , F l e x e r i l and Do l o b i d were p r e s c r i b e d f o r r e l i e f o f 
c l a i m a n t ' s p a i n . The f o l l o w i n g day c l a i m a n t phoned Dr. Buck 
r e q u e s t i n g a p r e s c r i p t i o n f o r T y l e n o l #3. 

C l a i m a n t t h e r e a f t e r c o n t i n u e d t o e x p e r i e n c e symptoms 
c o m p a t i b l e w i t h a d i s c p r o t r u s i o n or h e r n i a t i o n . On A p r i l 15, 
1983 Dr. Buck took a h i s t o r y o f c o n t i n u i n g low back p a i n , 
f r e q u e n t l y r a d i a t i n g down the back of the l e f t t h i g h i n t o the l e g 
and l e f t f o o t . C l a i m a n t a l s o d e s c r i b e d weakness of the l e f t l e g 
and a f e e l i n g of g i v i n g way. He was r e f e r r e d f o r e x a m i n a t i o n by 
Dr. Golden, a neurosurgeon. 

C l a i m a n t f i r s t saw Dr. Golden on A p r i l 18, 1983. Dr. Golden 
-627-



t r i e d a c o u r s e of c o n s e r v a t i v e t r e a t m e n t i n c l u d i n g bed r e s t and 
m e d i c a t i o n . C l a i m a n t r e t u r n e d on May 2, 1983, a t w h i c h time he 
had a p o s i t i v e s t r a i g h t l e g r a i s i n g t e s t . I n view of the 
f i n d i n g s , Dr. Golden found i t a p p r o p r i a t e t o c o nduct a myelogram. 
C l a i m a n t was a d m i t t e d t o S a c r e d H e a r t H o s p i t a l f o r t h i s p u r p o s e i n 
e a r l y Hay of 1983. The c a s e h i s t o r y completed by Dr. Golden 
s t a t e s t h a t i n November of 1982, w h i l e c l a i m a n t was d o i n g some 
l i f t i n g , he d e v e l o p e d low back p a i n . 

" [ C l a i m a n t ] s t a t e s t h a t he has had low back 
p a i n f o r s e v e r a l y e a r s , and h a s had 
p r e v i o u s e p i s o d e s of r a d i a t i o n of the l e f t 
lower e x t r e m i t y . However, p r e v i o u s l y he 
h a s not had much d i s t a l r a d i a t i o n . At t h i s 
time, he h a s p a i n r a d i a t i n g t o the h e e l and 
i n t o the c a l f . Coughing p r o d u c e s 
s h o c k - l i k e r a d i a t i o n and i s a g g r a v a t e d by 
u p r i g h t a c t i v i t y , bending and s i t t i n g . " 

On a d m i s s i o n t o the h o s p i t a l , c l a i m a n t was noted to have 
d i m i n i s h e d range of motion i n a l l f i e l d s and a p o s i t i v e s t r a i g h t 
l e g r a i s i n g t e s t . A CT s c a n d i s c l o s e d a b u l g i n g L4-5 a n n u l u s , a s 
w e l l a s a m i l d amount o f d e g e n e r a t i v e change i n the f a c e t s a t t h e 
L4-5 and L5-S1 l e v e l s . An x - r a y of c l a i m a n t ' s l u m b o s a c r a l s p i n e 
d i s c l o s e d d e g e n e r a t i v e changes a t L 5 - S 1 . A lumbar myelogram 
d i s c l o s e d d i f f u s e lumbar s p o n d y l o s i s and a " v e r y l a r g e t h e c a l s a c " 
a t the L5-S1 l e v e l . 

On June 9, 1983 Dr. Golden performed s u r g e r y . A laminotomy 
was done a t L5-S1; a complete hemilaminectomy was done up to t h e 
L4 l e v e l . A p r o t r u d i n g L4-5 d i s c was removed, and a foraminotomy 
was done a t the L5-S1 and L4-5 l e v e l s . 

On June 24, 1983 Dr. Golden completed an 827 form w h i c h 
i d e n t i f i e d a d a t e of i n j u r y of August 18, 1978. The p o r t i o n of 
t h i s form completed by c l a i m a n t s t a t e s , "On 8/18/78 w h i l e p u l l i n g 
t a b l e t o ps r a p i d l y and h u r r i e d l y , t w i s t e d low back r e a c h i n g down, 
c a u s i n g p a i n i n low back and r i g h t l e g which h a s p e r s i s t e d [ t o ] 
d a t e . " T h i s form i n d i c a t e s t h a t the c o n d i t i o n d i a g n o s e d a s 
" b u l g i n g of the i n t e r v e r t e b r a l d i s c c e n t r a l l y , L4-5 d i s c 
h e r n i a t i o n l e f t " was w o r k - r e l a t e d ; t h a t c l a i m a n t was not r e l e a s e d 
f o r work; t h a t two months of f u r t h e r t r e a t m e n t was e s t i m a t e d ; and 
t h a t c l a i m a n t ' s c o n d i t i o n was not then m e d i c a l l y s t a t i o n a r y . T h i s 
827 form was r e c e i v e d by S A I F on June 28, 1983. 

On J u l y 12, 1983 c l a i m a n t completed an 801 form i d e n t i f y i n g 
d e g e n e r a t i v e d i s c d i s e a s e a f f e c t i n g h i s low back and l e f t l e g a s 
the b a s i s f o r an a p p a r e n t o c c u p a t i o n a l d i s e a s e c l a i m . The 
d e s c r i p t i o n of work a c t i v i t i e s c a u s i n g t h i s c o n d i t i o n was s t a t e d 
a s , " e x c e s s i v e , r e p e t i t i v e b e n d i n g / l i f t i n g / t w i s t i n g / o v e r u s e of the 
low back c a u s e d / a c c e l e r a t e d by employment a c t i v i t y o ver a p e r i o d 
of time ( a s i x month p e r i o d f o l l o w e d by a one y e a r p e r i o d e n d i n g 
i n August of 1 9 7 8 ) . T h i s 801 form was s u b m i t t e d under c o v e r o f 
c l a i m a n t ' s a t t o r n e y ' s l e t t e r t o S A I F r e q u e s t i n g payment of 
" i n t e r i m time l o s s . " 

On August 17, 1983 S A I F i s s u e d a f o r m a l d e n i a l s t a t i n g i n 
p a r t : 

"We have c a r e f u l l y r e v i e w e d the c l a i m f i l e d 
f o r w o r k e r s ' compensation b e n e f i t s w h i l e 
employed by W h i t t i e r M a n u f a c t u r i n g . Based 
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on the i n f o r m a t i o n c o n t a i n e d , t h e r e i s 
i n s u f f i c i e n t e v i d e n c e the c o n d i t i o n 
d i a g n o s e d a s a h e r n i a t e d d i s c a t L4-5 i s 
the d i r e c t r e s u l t of your work a c t i v i t i e s 
a t W h i t t i e r . " 

On August 19, 1983 Dr. Golden r e p o r t e d t o S A I F t h a t the 
h i s t o r y he o b t a i n e d from c l a i m a n t , t o g e t h e r w i t h h i s e v a l u a t i o n , 
l e d him t o b e l i e v e t h a t t h e r e was a d e f i n i t e c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s work a c t i v i t i e s f o r the employer f i v e y e a r s ago 
and t h e d i a g n o s e d h e r n i a t e d d i s c . He e x p l a i n e d : 

"He h a s had a c o n s t a n t f l o w o f symptoms 
from t h a t time and i t became p r o g r e s s i v e l y 
worse. T h e r e may be some a g g r a v a t i o n from 
o t h e r f a c t o r s and h i s s u s c e p t i b i l i t y t o 
i n f l a m m a t o r y r e s p o n s e a s a r e s u l t o f 
rheumatoid a r t h r i t i s , may be a l s o a 
f a c t o r . N o n e t h e l e s s , the s i g n i f i c a n t 
c a u s a l f a c t o r i s t h e i n j u r y a s d e s c r i b e d . " 

The h e a r i n g convened i n F e b r u a r y of 1984. C l a i m a n t d e s c r i b e d 
t h e work he performed f o r the employer. He t e s t i f i e d t h a t h i s 
back would ache sometimes t o the p o i n t t h a t he c o u l d " h a r d l y bend 
i t . " He d e s c r i b e d p a i n l o c a t e d i m m e d i a t e l y above the h i p s . When 
as k e d whether the p a i n e v e r went down "below your low back i n t o 
your b u t t o c k s and/or your l e g s or l e g , " he responded t h a t i t 
a l w a y s had, and he had been a d v i s e d by p h y s i c i a n s t h a t " i t was 
l i k e a p u l l e d muscle or something, i t was n o t h i n g s e r i o u s . " He 
d e n i e d h a v i n g any back or l e g problems p r i o r t o August o f 1978. 
With r e g a r d t o the t i r e or wheel l i f t i n g i n c i d e n t d e c r i b e d i n Dr. 
Buck's December 9, 1982 c h a r t note, c l a i m a n t i n d i c a t e d t h a t t h e 
i n c i d e n t c a u s e d a worsening of the p a i n t h a t he a l r e a d y had been 
e x p e r i e n c i n g . C l a i m a n t t e s t i f i e d t h a t he had d e s c r i b e d the p a i n 
r a d i a t i n g down h i s l e g t o t r e a t i n g and examining p h y s i c i a n s s i n c e 
h i s August 1978 i n j u r y , but " . . . they'd s c r a t c h my f o o t and 
they ' d s a y , w e l l , you don't have a d i s c out i t ' s j u s t t h a t 
s i m p l e . They s a i d i f I had a d i s c out I c o u l d n ' t walk." 

S A I F produced Dr. Brown a s a w i t n e s s a t h e a r i n g . Dr. Brown 
i s a n e u r o l o g i s t . He r e v i e w e d c l a i m a n t ' s e n t i r e m e d i c a l f i l e and 
l i s t e n e d to c l a i m a n t ' s t e s t i m o n y . He t e s t i f i e d t h a t t h e r e was no 
c o n n e c t i o n between c l a i m a n t ' s August 1978 i n j u r y and t he low back 
s u r g e r y performed by Dr. Golden. H i s r e a s o n i n g was t h a t a t no 
time p r i o r t o Dr. Buck's e x a m i n a t i o n on December 9, 1982, d i d any 
p h y s i c i a n s t a t e f i n d i n g s c o n s i s t e n t w i t h a h e r n i a t e d or p r o t r u d i n g 
d i s c . He s t a t e d h i s o p i n i o n t h a t as a g e n e r a l r u l e , and i n 
c l a i m a n t ' s p a r t i c u l a r c a s e , a d i s c h e r n i a t i o n was more l i k e l y 
a t t r i b u t a b l e to d e g e n e r a t i v e changes i n the d i s c and j o i n t s , 
r a t h e r t h a n t o trauma. 

A f t e r the h e a r i n g , Dr. Golden's d e p o s i t i o n was t a k e n . He 
t e s t i f i e d t h a t , when he f i r s t saw c l a i m a n t i n A p r i l of 1983, 
c l a i m a n t r e l a t e d a h i s t o r y of low back p a i n w i t h l e f t lower 
e x t r e m i t y r a d i a t i o n f o r a p e r i o d o f two t o t h r e e y e a r s , and t h a t 
f o r the p a s t f i v e or s i x months, a f t e r h e l p i n g someone push a c a r , 
the p a i n worsened w i t h r a d i a t i o n down the l e g a s f a r a s t he h e e l . 
When q u e s t i o n e d whether h i s f i n d i n g s on s u r g e r y were more 
c o n s i s t e n t w i t h a p o s t - t r a u m a t i c i n j u r y or the g r a d u a l o n s e t of 
d e g e n e r a t i v e d i s c d i s e a s e , Dr. Golden s t a t e d t h a t o p e r a t i v e 
f i n d i n g s would not make t h a t p a r t i c u l a r d i a g n o s i s . He a l s o s t a t e d 
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"The i n c i d e n t t h a t r e l a t e s t o the e v o l u t i o n 
of s i g n s and symptoms p r o d u c i n g back p a i n 
and l e f t l e g p a i n was some two y e a r s 
p r e v i o u s l y . So t h e r e ' s a p r o c e s s of 
d e g e n e r a t i o n t h a t goes on. I n t h i s c a s e , 
p r o b a b l y a f t e r the trauma. So, i t ' s a 
p r o c e s s of both trauma and d e g e n e r a t i o n . " 

When a s k e d t o c l a r i f y h i s r e f e r e n c e to "some two y e a r s 
p r e v i o u s l y , " he i n d i c a t e d t h a t he a c t u a l l y was r e f e r r i n g t o the 
1978 i n c i d e n t . He r e i t e r a t e d h i s o p i n i o n t h a t c l a i m a n t ' s August 
1978 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o the c o n d i t i o n r e q u i r i n g 
s u r g e r y i n June of 1983. 

Dr. Golden o f f e r e d an e x p l a n a t i o n f o r the t o t a l a b s e n c e of 
any documented low back problem i n the many p h y s i c i a n s ' r e p o r t s 
s u b s e q u e n t t o the August 1978 i n c i d e n t . He s t a t e d t h a t a 
p h y s i c i a n who i s l o o k i n g f o r rheumatoid d i s e a s e i n the hands may 
not be " p s y c h o l o g i c a l l y d i s p o s e d t o c o n s i d e r o t h e r p a r t s of the 
p a t i e n t ' s h e a l t h h i s t o r y . " The c l i n i c a l f i n d i n g s he c o n s i d e r e d 
s u g g e s t i v e of a c a u s a l c o n n e c t i o n between c l a i m a n t ' s 1978 i n j u r y 
and 1983 s u r g e r y i n c l u d e d s e v e r e l y l i m i t e d range o f back motion, 
p a r t l y due t o spasm, and t i g h t n e s s i n the h a m s t r i n g m u s c u l a t u r e 
and tendons. He r e g a r d e d the T o y o t a w h e e l / t i r e i n c i d e n t a s 
something i n the n a t u r e of an a g g r a v a t i o n of a p r e e x i s t i n g 
c o n d i t i o n . 

The c o n c l u s i o n we draw from Dr. Golden's e x p l a n a t i o n i s t h a t 
h i s r e a s o n s f o r b e l i e v i n g t h a t t h e r e i s a m a t e r i a l c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s 1978 i n j u r y and 1983 s u r g e r y a r e 
l a r g e l y dependent upon c l a i m a n t ' s h i s t o r y , a s opposed t o any 
f i n d i n g s he made on h i s e x a m i n a t i o n of c l a i m a n t or d u r i n g 
s u r g e r y . P a r t of the h i s t o r y he r e l i e d upon was c l a i m a n t ' s 
d e s c r i p t i o n of "a g r a d u a l i n c r e a s e of p a i n w i t h [ r a d i c u l a r ] 
q u a l i t i e s s t a r t i n g from the time of h i s i n j u r y i n 1978." 

When as k e d whether a d i s c h e r n i a t i o n o c c u r r e d a t the time of 
c l a i m a n t ' s 1978 i n j u r y , Dr. Golden r e p l i e d , " P r o b a b l y not r i g h t a t 
t h a t moment, but I r e a l l y don't know f o r s u r e . " He a l s o s t a t e d 
t h a t the d i s c h e r n i a t i o n c o u l d have o c c u r r e d a t the time o f the 
t i r e / w h e e l p u s h i n g i n c i d e n t . When ask e d how one c o u l d know what 
r o l e c l a i m a n t ' s 1978 i n j u r y p l a y e d , a s opposed t o the m e c h a n i c s of 
the d e g e n e r a t i v e p r o c e s s , he s t a t e d : 

" I t h i n k t h a t the major p r o o f t h a t the 1978 
i n c i d e n t was s i g n i f i c a n t i n p r o d u c i n g the 
problem f o r which I t r e a t e d him was t h a t he 
had a g r e a t d e a l of p a i n a t t h a t t i m e . 
T h a t t h e r e was n ever a p e r i o d of more than 
s e v e r a l weeks a t a time t h a t he was e v e r 
s i g n i f i c a n t l y f r e e of symptoms. T h a t p r i o r 
t o t h a t time, he had not had a s i g n i f i c a n t 
problem w i t h h i s back and t h a t p a r t i c u l a r 
i n j u r i e s s e t i n motion a l l t h o s e t h i n g s 
t h a t happened s u b s e q u e n t l y . And, you know, 
but f o r t h a t p a r t i c u l a r i n j u r y a t t h a t 
time, the o t h e r i n c i d e n t s may not have been 
s i g n i f i c a n t f o r him." 

With r e g a r d t o the q u e s t i o n whether d i s c h e r n i a t i o n s a r e due t o a 
d e g e n e r a t i v e p r o c e s s of the s p i n e or whether trauma c a n c a u s e d i s c 
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h e r n i a t i o n , Dr. Golden s t a t e d t h a t d i s c h e r n i a t i o n can o c c u r w i t h 
e i t h e r c o u r s e of e v e n t s , and sometimes t h e r e i s a " m i x t u r e . " 

The R e f e r e e found c l a i m a n t c r e d i b l e . Dr. Golden formed the 
i m p r e s s i o n t h a t c l a i m a n t was "an e x t r e m e l y h o n e s t , g e n u i n e p e r s o n 
who, on q u e s t i o n i n g , d i d n ' t h e s i t a t e t o g i v e an a c c u r a t e h i s t o r y 
w i t h o u t v a g u e n e s s . " We have no r e a s o n t o doubt c l a i m a n t ' s 
v e r a c i t y ; however, we cannot a v o i d t a k i n g n o t i c e t h a t t h e r e a r e 
s e r i o u s d i s c r e p a n c i e s between the e v o l u t i o n o f back and l e g p a i n 
a s d e s c r i b e d by c l a i m a n t a t the h e a r i n g (and r e l i e d upon by Dr. 
G o l d e n ) , and the h i s t o r y r e f l e c t e d i n the m e d i c a l r e c o r d s from the 
time of c l a i m a n t ' s 1978 i n j u r y . 

C l a i m a n t t e s t i f i e d t h a t he had c o n t i n u a l low back and l e g 
p a i n a f t e r h i s August 1978 i n j u r y . Although the o r i g i n a l 827 form 
mentions lower back d i s c o m f o r t and p a i n i n the p o r t i o n completed 
by c l a i m a n t , Dr. J e f f e r s o n never made any mention o f c l a i m a n t ' s 
back p a i n i n h i s w r i t t e n r e p o r t s , and h i s o n l y r e f e r e n c e t o back 
p a i n i s i n a September 5, 1978 c h a r t note which a p p e a r s t o s t a t e 
( a l t h o u g h i t i s d i f f i c u l t t o d e c i p h e r ) " c h r o n i c L S [ l u m b o s a c r a l ] 
p a i n now." A month l a t e r on October 6, 1978, Dr. J e f f e r s o n 
c o n s i d e r e d c l a i m a n t a s h a v i n g r e t u r n e d to h i s p r e i n j u r y l e v e l . 
Dr. C a s s e l l t r e a t e d c l a i m a n t f o r over two y e a r s and never made 
note of any back p a i n , l e t a l o n e any s i g n i f i c a n t back p a i n . I n 
none of the r e p o r t s , e i t h e r i n j u r y r e p o r t forms or m e d i c a l 
r e p o r t s , i s t h e r e a mention of l e g p a i n . The f i r s t i n d i c a t i o n of 
a s i g n i f i c a n t back problem, a t l e a s t a s r e f l e c t e d by 
contemporaneous m e d i c a l r e p o r t s , i s c o n t a i n e d i n the r e c o r d s from 
U n i v e r s i t y H o s p i t a l , where c l a i m a n t began t r e a t m e n t i n June o f 
1981. T h e s e p h y s i c i a n s c a r e f u l l y e v a l u a t e d c l a i m a n t ' s back 
problems, and none of t h e i r f i n d i n g s were c o n s i s t e n t w i t h a 
d i a g n o s i s of h e r n i a t e d or p r o t r u d i n g d i s c . T h e i r r e c o r d s do not 
r e f l e c t a r a d i a t i n g component. I f c l a i m a n t had been e x p e r i e n c i n g 
l e g p a i n a t t h a t time, we c e r t a i n l y would e x p e c t s u c h 
symptomatology t o be r e f l e c t e d i n t h e s e a p p a r e n t l y thorough 
r e p o r t s . X - r a y s t a k e n of the l u m b o s a c r a l s p i n e were normal, 
e x c e p t f o r o b v i o u s r o t a t o r y s c l e r o s i s , i . e . d e g e n e r a t i v e changes 
of the s p i n e . I t was not u n t i l e a r l y December of 1982, when 
c l a i m a n t saw Dr. Buck, a f t e r the t i r e or wheel l i f t i n g / p u s h i n g 
i n c i d e n t , t h a t any m e d i c a l p r a c t i t i o n e r noted the c o m p l a i n t of 
p a i n r a d i a t i n g i n t o c l a i m a n t ' s l e f t l e g . 

Dr. Golden has formed the o p i n i o n t h a t c l a i m a n t ' s 1978 i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o the d i s c p r o t r u s i o n d i a g n o s e d i n 1983 
and the e n s u i n g s u r g e r y . Dr. Brown i s of the o p p o s i t e o p i n i o n and 
b e l i e v e s t h a t the c o n d i t i o n of c l a i m a n t ' s l u m b o s a c r a l s p i n e i s 
s o l e l y a t t r i b u t a b l e t o the d e g e n e r a t i v e p r o c e s s . T h i s i s not the 
type of c a s e i n which Dr. Golden's o p i n i o n , a s the t r e a t i n g 
p h y s i c i a n , i s e n t i t l e d t o g r e a t e r w e i g h t . T h i s i s p a r t i c u l a r l y 
t r u e i n l i g h t of Dr. Golden's s t a t e m e n t s t h a t the f i n d i n g s on 
e x a m i n a t i o n and s u r g e r y do not shed much l i g h t on the answer to 
the c a u s a t i o n q u e s t i o n , and t h a t he formed h i s i m p r e s s i o n s 
p r i m a r i l y on the b a s i s of c l a i m a n t ' s h i s t o r y . See Hammons v. 
P e r i n i Corp., 43 Or App 299, 301 ( 1 9 7 9 ) . I t i s c l a i m a n t ' s burden 
to p r o v e a c a u s a l c o n n e c t i o n between h i s 1978 i n j u r y and h i s low 
back c o n d i t i o n i n 1983 by a preponderance of the p e r s u a s i v e 
e v i d e n c e . C o n s i d e r i n g a l l of the e v i d e n c e i n the l i g h t most 
f a v o r a b l e t o c l a i m a n t , we a r e u n a b le t o c o n c l u d e t h a t c l a i m a n t h a s 
s a t i s f i e d t h i s burden of p r o o f . T h e r e f o r e , the R e f e r e e ' s o r d e r 
must be r e v e r s e d . 
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We a r e u n c e r t a i n whether c l a i m a n t p r e s e n t l y c o n t e n d s t h a t h i s 
back c o n d i t i o n s h o u l d be found compensable a s an o c c u p a t i o n a l 
d i s e a s e . Assuming he does, we f i n d and h o l d t h a t t h e e v i d e n c e 
f a i l s t o e s t a b l i s h c o m p e n s a b i l i t y on t h i s a l t e r n a t i v e t h e o r y . 

With r e g a r d t o the i s s u e of p e n a l t i e s and a t t o r n e y f e e s f o r 
S A I F ' s f a i l u r e t o pay i n t e r i m compensation, we f i n d t h a t S A I F ' s 
o b l i g a t i o n t o pay i n t e r i m compensation t e r m i n a t e d a s o f August 17, 
1983, the d a t e of i t s d e n i a l . We r e j e c t S A I F ' s argument t h a t Dr. 
Golden's June 24, 1983 r e p o r t form was not a s u f f i c i e n t 
a g g r a v a t i o n c l a i m . We f i n d t h a t i t gave S A I F adequate n o t i c e o f 
c l a i m a n t ' s i n a b i l i t y t o work a s a r e s u l t of a worsened c o n d i t i o n 
a l l e g e d l y r e l a t e d t o h i s August 18, 1978 i n j u r y . T h e r e f o r e , S A I F 
was o b l i g a t e d to i n i t i a t e payment of i n t e r i m c o m pensation w i t h i n 
14 d a y s . T h e i r f a i l u r e t o pay i n t e r i m compensation p e n d i n g 
a c c e p t a n c e or d e n i a l was u n r e a s o n a b l e under the c i r c u m s t a n c e s 
p r e s e n t e d h e r e i n . 

The R e f e r e e d e t e r m i n e d t h a t S A I F had an o b l i g a t i o n t o 
s e p a r a t e l y deny the o c c u p a t i o n a l d i s e a s e c l a i m p r e s e n t e d by t h e 
801 form s u b m i t t e d under c o v e r of c l a i m a n t ' s a t t o r n e y ' s J u l y 12, 
1983 l e t t e r . C l a i m a n t ' s r e q u e s t f o r i n i t i a t i o n of i n t e r i m 
c o mpensation was s u p e r f l u o u s i n the s e n s e t h a t S A I F was a l r e a d y 
under an o b l i g a t i o n to pay by v i r t u e o f the p r e v i o u s l y r e c e i v e d 
a g g r a v a t i o n c l a i m . Assuming t h a t the 801 form, i n f a c t , 
c o n s t i t u t e d a s e p a r a t e c l a i m , a s opposed t o n o t i c e o f an 
a d d i t i o n a l t h e o r y i n s u p p o r t of the c o m p e n s a b i l i t y of c l a i m a n t ' s 
back c o n d i t i o n , we f i n d and h o l d t h a t the August 17, 1983 d e n i a l 
d i s c h a r g e d S A I F ' s o b l i g a t i o n s i n c o n n e c t i o n w i t h t h i s c l a i m . 
T h e r e f o r e , the R e f e r e e e r r o n e o u s l y awarded i n t e r i m c o m p e n s a t i o n 
a f t e r the d a t e of S A I F ' s d e n i a l , and he f u r t h e r e r r e d i n imposing 
a p e n a l t y / a t t o r n e y ' s f e e a s a p e r c e n t a g e of t h e i n t e r i m 
c o mpensation found t o be "then due." 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1984 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . T h a t p o r t i o n of the o r d e r w h i c h s e t a s i d e 
S A I F ' s August 7, 1983 a g g r a v a t i o n c l a i m d e n i a l i s r e v e r s e d , and 
t h a t d e n i a l i s r e i n s t a t e d and a f f i r m e d . Those p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r awarding i n t e r i m compensation and imposing 
p e n a l t i e s and a t t o r n e y f e e s a r e m o d i f i e d a s f o l l o w s . C l a i m a n t i s 
awarded i n t e r i m compensation f o r the p e r i o d June 28, 1983 t o 
August 17, 1983. S A I F s h a l l pay c l a i m a n t a p e n a l t y e q u a l t o 25% 
of t h i s i n t e r i m compensation and s h a l l pay c l a i m a n t ' s a t t o r n e y an 
a s s o c i a t e d f e e of $200, f o r u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m 
c o m p e n s a t i o n . , 

TERRY L. HUNTER, C l a i m a n t WCB 84-03009 
B i s c h d f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Q u i l l i n a n ' s o r d e r which upheld the i n s u r e r ' s d e n i a l of h i s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r s i n u s c o n d i t i o n and s u r g e r y t h a t he 
r e l a t e s t o exp o s u r e to c h e m i c a l s a t work. The i n s u r e r 
c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n of the o r d e r which awarded 
i n t e r i m c o m pensation pending d e n i a l p l u s p e n a l t i e s and a t t o r n e y 
f e e s f o r u n r e a s o n a b l e r e s i s t a n c e t o payment of compensation. The 
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i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y , temporary t o t a l d i s a b i l i t y a s 
i n t e r i m compensation, and p e n a l t i e s and a t t o r n e y f e e s . 

On the i s s u e of c o m p e n s a b i l i t y , the Board a f f i r m s and adopts 
the o r d e r of the R e f e r e e . 

On the i s s u e of i n t e r i m compensation and p e n a l t i e s , t h e Board 
r e v e r s e s due t o the f a c t t h a t c l a i m a n t was working f u l l - t i m e 
d u r i n g the p e r i o d f o r which the award of i n t e r i m c ompensation was 
made. Bono v. S A I F , 298 Or 405 ( 1 9 8 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 25, 1984, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n of the o r d e r w h i c h 
awarded i n t e r i m compensation from F e b r u a r y 2 through March 7, 
1984, w i t h p e n a l t i e s and a s s o c i a t e d a t t o r n e y ' s f e e s i s r e v e r s e d . 
The remainder of the o r d e r i s a f f i r m e d . 

RALPH W. I S I T T , C l a i m a n t WCB 84-04808 
K i l p a t r i c k s & Pope, C l a i m a n t ' s A t t o r n e y s May 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e G a l t o n ' s 
o r d e r which awarded an a d d i t i o n a l 208° (65%) u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s r i g h t s h o u l d e r and s i d e on 
r e v i e w of a D e t e r m i n a t i o n Order which awarded 16° ( 5 % ) u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o the r i g h t s h o u l d e r . C l a i m a n t p r e v i o u s l y 
r e c e i v e d an award f o r 32° ( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y i n 
c o n n e c t i o n w i t h t h i s s h o u l d e r i n j u r y . Thus, the R e f e r e e i n c r e a s e d 
c l a i m a n t ' s permanent d i s a b i l i t y award t o 256° f o r 80% of the 
maximum a l l o w a b l e by law f o r t h i s r i g h t s h o u l d e r i n j u r y . S A I F 
c o n t e n d s t h a t the R e f e r e e ' s award i s e x c e s s i v e . We a g r e e and, 
t h e r e f o r e , modify the R e f e r e e ' s o r d e r a c c o r d i n g l y . 

C l a i m a n t was 58 y e a r s o l d a t the time of h e a r i n g . He 
completed the t e n t h grade a t Klamath F a l l s High S c h o o l . He 
e n l i s t e d i n t h e Navy a f t e r h i s t e n t h y e a r of h i g h s c h o o l , where he 
r e c e i v e d t r a i n i n g i n machinery m e c h a n i c s . A f t e r d i s c h a r g e from 
the s e r v i c e , c l a i m a n t engaged p r i m a r i l y i n farm work, d r i v i n g 
h eavy farm equipment. I n a d d i t i o n , and i n c o n n e c t i o n w i t h t h i s 
farm work, c l a i m a n t performed m e c h a n i c a l r e p a i r s . D u r i n g h i s 
l i f e t i m e , c l a i m a n t a l s o worked i n a saw m i l l and performed work a s 
a l o g g e r ; however, the m a j o r i t y of h i s work e x p e r i e n c e h a s been i n 
farm work d r i v i n g farm machinery. 

C l a i m a n t s u s t a i n e d t h i s i n j u r y i n September of 1982 w h i l e 
d r i v i n g a t r a c t o r . The t r a c t o r t i p p e d over and r o l l e d , and 
c l a i m a n t r o l l e d w i t h i t . C l a i m a n t s u s t a i n e d what appear t o have 
been f a i r l y s e r i o u s i n j u r i e s . He broke a p p r o x i m a t e l y n i n e r i b s on 
the r i g h t s i d e and s e v e n r i b s on the l e f t ; he f r a c t u r e d t h e l e f t 
s c a p u l a and the r i g h t acromion. C l a i m a n t ' s i n j u r i e s were t r e a t e d 
c o n s e r v a t i v e l y i n i t i a l l y . H i s l e f t arm was p l a c e d i n a s l i n g . 

U n f o r t u n a t e l y the f r a c t u r e d acromion d i d not h e a l p r o p e r l y 
and formed a malunion. T h e r e f o r e , i n August of 1983, c l a i m a n t ' s 
p h y s i c i a n , Dr. Karmy, performed a r i g h t s h o u l d e r r o t a t o r c u f f 
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r e p a i r w i t h a n t e r i o r a c r o m i o p l a s t y . T h e r e was some q u e s t i o n 
whether the r o t a t o r c u f f problem, was p r e e x i s t i n g . A l t h o u g h 
c l a i m a n t had a p r e e x i s t i n g r o t a t o r c u f f t e n d i n i t i s o f t he 
s h o u l d e r , Dr. Karmy b e l i e v e d t h a t he c o u l d not d e t e r m i n e whether 
the r o t a t o r c u f f t e a r d i a g n o s e d a l m o s t a y e a r a f t e r t h e i n j u r y was 
or was not a c t u a l l y p r e e x i s t i n g . I t a p p e a r s t h a t S A I F p a i d f o r 
the s u r g e r y a s a consequence o f c l a i m a n t ' s i n j u r y . 

The c l a i m was o r i g i n a l l y c l o s e d i n March of 1983 w i t h an 
award f o r 32° ( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y . A f t e r s u r g e r y i t was 
r e c l o s e d w i t h an a d d i t i o n a l award f o r 16° ( 5 % ) u n s c h e d u l e d 
d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g c o n t e s t i n g t h i s l a t t e r , 
F e b r u a r y 14, 1984, D e t e r m i n a t i o n Order, which gave r i s e t o t he 
p r e s e n t p r o c e e d i n g . 

Dr. Karmy r e p o r t e d t h a t c l a i m a n t p r o b a b l y had a m i l d d e g r e e 
of s h o u l d e r impairment p r i o r t o t h i s i n j u r y , a s a r e s u l t o f the 
p r e e x i s t i n g r o t a t o r c u f f t e n d i n i t i s . As a r e s u l t of the i n j u r y , 
c l a i m a n t now h a s moderate s h o u l d e r impairment. 

C l a i m a n t i s r i g h t - h a n d e d . The l i m i t a t i o n s of h i s r i g h t 
s h o u l d e r were noted i n a p h y s i c a l l i m i t a t i o n s c h a r t completed by 
Dr. Karmy i n December of 1983, a f t e r Dr. Karmy had d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y . The l i m i t a t i o n s on l i f t i n g , 
c a r r y i n g , p u s h i n g and p u l l i n g weight a r e one t o t e n pounds 
f r e q u e n t l y , 21 t o 50 pounds o c c a s i o n a l l y , and no s u c h a c t i v i t y 
w i t h w e i g h t s i n e x c e s s of 50 pounds. C l a i m a n t i s a b l e t o r e a c h 
above h i s s h o u l d e r w i t h the r i g h t arm on an o c c a s i o n a l b a s i s , he 
i s a b l e t o r e p e t i t i v e l y use h i s arms and w r i s t s on a f r e q u e n t 
b a s i s , and he i s a b l e t o r e p e t i t i v e l y use h i s hands on a 
c o n t i n u o u s b a s i s . T h e r e a r e no l i m i t a t i o n s i n c l a i m a n t ' s a b i l i t y 
t o s i t , s t a n d or walk. 

I n a d d i t i o n t o the l i m i t a t i o n s of r i g h t s h o u l d e r 'motion wh i c h 
c l a i m a n t e x p e r i e n c e s , he a l s o s u f f e r s s h o u l d e r a b d u c t i o n weakness 
(grade 4 out of 5 ) , m i l d d e l t o i d a t r o p h y and m i l d c r e p i t a t i o n . 

Subsequent p h y s i c a l c a p a c i t y e v a l u a t i o n w o r k s h e e t s c o m p l e t e d 
by Dr. Karmy a r e e s s e n t i a l l y c o n s i s t e n t w i t h t h i s e a r l i e r 
e v a l u a t i o n . Dr. Karmy h a s noted c l a i m a n t ' s d i f f i c u l t y w i t h use o f 
the arm above s h o u l d e r l e v e l and r e a c h i n g overhead, and t h i s i s 
c l e a r l y one o f c l a i m a n t ' s l i m i t a t i o n s , a s e s t a b l i s h e d by 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y . 

At one p o i n t Dr. Karmy i n d i c a t e d t h a t he d i d not know whether 
c l a i m a n t c o u l d r e t u r n t o h i s p r e v i o u s o c c u p a t i o n . He l a t e r 
c l a r i f i e d t h a t c l a i m a n t c o u l d r e t u r n t o h i s p r e v i o u s o c c u p a t i o n 
d r i v i n g a " c a t , " but t h a t b e c a u s e c l a i m a n t e x p e r i e n c e s d i f f i c u l t y 
u s i n g the arm i n an e l e v a t e d p o s i t i o n , the d u t i e s a s s o c i a t e d w i t h 
d r i v i n g farm equipment would c a u s e problems f o r c l a i m a n t . As an 
example, i f c l a i m a n t i s d r i v i n g a p i e c e of equipment t h a t i s used 
t o s p r a y c h e m i c a l s , he h a s d i f f i c u l t y f i l l i n g t h e s p r a y tank w i t h 
the c h e m i c a l s o l u t i o n s . C l a i m a n t ' s l e f t arm i s u n i m p a i r e d . 

C l a i m a n t e x p e r i e n c e s c o n s t a n t p a i n from the t i p of h i s 
s h o u l d e r , down the o u t s i d e of h i s arm and down to the a r e a o f h i s 
elbow. I n a d d i t i o n , he e x p e r i e n c e s p a i n i n the a r m p i t down 
through, h i s r i b cage, about a t h i r d of the way down the s i d e of 
h i s c h e s t . He e x p e r i e n c e s l i m i t a t i o n s i n h i s a b i l i t y t o p u l l w i t h 
h i s r i g h t arm. P r i o r t o t h i s i n j u r y , he was a b l e t o p e r f o r m any 
d u t y r e q u i r e d by h i s work. -634-



P r i o r t o s u r g e r y , c l a i m a n t had worked "a few d a y s " f o r 
a n o t h e r employer, a p p a r e n t l y d r i v i n g a c a t . B e cause the s h o u l d e r 
got worse, he s u b m i t t e d t o s u r g e r y . S i n c e s u r g e r y , c l a i m a n t h a s 
o n l y worked f o r one p e r s o n and o n l y f o r a few d a y s . He r a n a c a t 
and p r i m a r i l y used h i s l e f t hand. A l l he was a b l e t o do was t o 
d r i v e t h e c a t . He was unable t o s e r v i c e i t i n any way. 

C l a i m a n t a t t e m p t e d t o o b t a i n a d d i t i o n a l employment of t h i s 
n a t u r e ; however, he was not h i r e d . I t was f e l t by the p o t e n t i a l 
e m p l o y e r s t h a t he would not be p h y s i c a l l y c a p a b l e o f h a n d l i n g the 
work. 

C l a i m a n t r e c e i v e d v o c a t i o n a l a s s i s t a n c e i n the form of d i r e c t 
employment a s s i s t a n c e . T a r g e t e d j o b s i n c l u d e d maintenance work, 
tune-up mechanic work, and p a r t s c l e r k . Other o c c u p a t i o n s 
c o n s i d e r e d by the v o c a t i o n a l c o u n s e l o r , which were f e l t t o be 
c o n s i s t e n t w i t h c l a i m a n t ' s t r a n s f e r a b l e s k i l l s , were t o o l c r i b 
a t t e n d a n t , d i t c h r i d e r , combine o p e r a t o r and swather o p e r a t o r . 
T h e s e o c c u p a t i o n s a l l appear to be w i t h i n Dr. Karmy's s t a t e d 
r e s t r i c t i o n s . U n f o r t u n a t e l y , the d i r e c t employment program was 
n o t s u c c e s s f u l i n l o c a t i n g g a i n f u l and s u i t a b l e employment. 

The R e f e r e e c h a r a c t e r i z e d c l a i m a n t a s e s s e n t i a l l y a one-armed 
worker who i s s e v e r e l y l i m i t e d i n l i f t i n g , c a r r y i n g , p u s h i n g , 
p u l l i n g and o t h e r movements o f the r i g h t s h o u l d e r and r i g h t s i d e . 
He a l s o c o n c l u d e d t h a t , a s a r e s u l t of h i s i n j u r y , c l a i m a n t i s now 
r e l e g a t e d t o work of a l i g h t or s e d e n t a r y n a t u r e . 

We d i s a g r e e w i t h the R e f e r e e ' s a s s e s s m e n t of the e v i d e n c e . 
Dr. Karmy's l i m i t a t i o n s p l a c e c l a i m a n t i n a moderate or medium 
work c a t e g o r y , not l i g h t or s e d e n t a r y as the R e f e r e e c o n c l u d e d . 
F u r t h e r m o r e , c l a i m a n t ' s impairment i s not " s e v e r e " ; i t i s i n the 
moderate c a t e g o r y a c c o r d i n g to Dr. Karmy. C l a i m a n t ' s t e s t i m o n y i s 
not i n c o n s i s t e n t w i t h t h i s m e d i c a l a s s e s s m e n t . C l a i m a n t ' s 
l i m i t a t i o n s a r e s u b s t a n t i a l ; however, we b e l i e v e t h a t c l a i m a n t 
r e t a i n s c o n s i d e r a b l e use of h i s r i g h t a rm/shoulder, and, a s 
i n d i c a t e d by the v o c a t i o n a l c o u n s e l o r , t h e r e a r e many j o b s 
c l a i m a n t i s c a p a b l e of p e r f o r m i n g c o n s i d e r i n g h i s work e x p e r i e n c e , 
t r a i n i n g and s k i l l s . 

To t h e e x t e n t t h a t t h e r e i s any q u e s t i o n c o n c e r n i n g 
p r e e x i s t i n g s h o u l d e r i m p a i r m e n t / d i s a b i l i t y , we a g r e e w i t h the 
R e f e r e e ' s f i n d i n g t h a t , p r i o r t o t h i s i n d u s t r i a l i n j u r y , c l a i m a n t 
s u f f e r e d no s i g n i f i c a n t s h o u l d e r impairment. T h e r e f o r e , f o r 
p u r p o s e s of awarding u n s c h e d u l e d d i s a b i l i t y due t o t h i s i n d u s t r i a l 
i n j u r y , we have c o n s i d e r e d c l a i m a n t a s h a v i n g an e s s e n t i a l l y 
u n i m p a i r e d r i g h t s h o u l d e r p r i o r t o t h i s i n j u r y . See g e n e r a l l y 
B a r r e t t v. D & H D r y w a l l , 73 Or App 184 ( 1 9 8 5 ) . 

C o n s i d e r i n g the e v i d e n c e i n i t s e n t i r e t y , i n c l u d i n g 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y c o n c e r n i n g h i s p a i n and r e s i d u a l 
f u n c t i o n a l a b i l i t i e s , s e e H a r w e l l v. Argonaut I n s u r a n c e Co., 296 
Or 505 ( 1 9 8 4 ) , we f i n d and h o l d t h a t an award f o r 128° ( 4 0 % ) 
u n s c h e d u l e d d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y compensates 
c l a i m a n t f o r the l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e to t h i s 
i n d u s t r i a l i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d November 15, 1984 and November 16, 
1984 a r e m o d i f i e d . I n l i e u of the R e f e r e e ' s award of 208° ( 6 5 % ) 
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u n s c h e d u l e d d i s a b i l i t y and i n a d d i t i o n t o the D e t e r m i n a t i o n Order 
award of 16° ( 5 % ) u n s c h e d u l e d d i s a b i l i t y , c l a i m a n t i s awarded 80° 
(25 % ) u n s c h e d u l e d d i s a b i l i t y , f o r a t o t a l award t o d a t e o f 128° 
(40 % ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o t he r i g h t s h o u l d e r . 

GARY L . MANOUS, C l a i m a n t WCB 83-07482 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y May 31, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
S e i f e r t ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l of h i s low back i n j u r y 
a g g r a v a t i o n c l a i m . C l a i m a n t r e q u e s t s r e v i e w of the e x t e n t o f h i s 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i n the e v e n t the 
R e f e r e e ' s o r d e r i s r e v e r s e d . The i s s u e s on r e v i e w a r e 
c o m p e n s a b i l i t y and e x t e n t of u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

C l a i m a n t i n j u r e d h i s back on December 7, 1979 w h i l e l i f t i n g a 
s p o o l of w i r e . He o b t a i n e d c h i r o p r a c t i c c a r e and was r e l e a s e d f o r 
m o d i f i e d work i n A p r i l 1980. H i s c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order d a t e d September 22, 1980, which awarded him 
16° f o r 5% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t completed a v o c a t i o n a l r e h a b i l i t a t i o n program a s a 
gunsmith and o b t a i n e d employment a t a s p o r t i n g goods s t o r e . H i s 
back p a i n c o n t i n u e d and he had an a c u t e e x a c e r b a t i o n a s s o c i a t e d 
w i t h moving a heavy box of ammunition. H i s c l a i m was reopened by 
O p i n i o n and Order d a t e d March 4, 1982. 

C l a i m a n t was examined by D r s . P o u l s o n and Struckman who 
c o n c l u d e d t h a t c l a i m a n t had- a m i l d c h r o n i c c e r v i c a l and lumbar 
s p r a i n . Dr. P o u l s o n c o n c l u d e d t h e r e was no impairment b u t t h e r e 
was d i s a b i l i t y b a s e d upon m i l d r e c u r r e n t p a i n and t h a t c l a i m a n t 
s h o u l d a v o i d work which r e q u i r e d r e p e t i t i v e heavy bending and 
l i f t i n g , l o n g p e r i o d s of s t o o p i n g , or r e p e t i t i v e c l i m b i n g and 
c r a w l i n g . The a g g r a v a t i o n c l a i m was c l o s e d by D e t e r m i n a t i o n Order 
d a t e d August 5, 1982, which awarded 32° f o r 10% a d d i t i o n a l 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t c o n t i n u e d to have back p a i n a s s o c i a t e d w i t h 
a c t i v i t y , b ut sought no t r e a t m e n t f o r h i s back from August 26, 
1981 u n t i l August 14, 1983. On August 14, 1983 c l a i m a n t was 
c a r r y i n g an armload of wood up a s t e e p , s l i p p e r y embankment when 
he s l i p p e d and f e l l s i d e w a y s . C l a i m a n t ' s p a i n symptomatology was 
much worse i m m e d i a t e l y f o l l o w i n g t h i s i n c i d e n t . Dr. Urban, 
c h i r o p r a c t o r , began t r e a t i n g c l a i m a n t and r e l a t e d t h e p r e s e n t 
i n j u r y a s an a g g r a v a t i o n o f c l a i m a n t ' s p r e v i o u s i n j u r y r e l y i n g on 
c l a i m a n t ' s a s s e r t i o n t h a t the w o r k e r s ' compensation i n s u r e r was 
r e s p o n s i b l e f o r a l l t r e a t m e n t of c l a i m a n t ' s back s i n c e t h e 
o r i g i n a l i n j u r y . Dr. Urban a l s o found symptoms of f o r a m i n a l 
encroachment which had not been r e p o r t e d i n p r e v i o u s e x a m i n a t i o n s . 

C o m p e n s a b i l i t y of c o n d i t i o n s f o l l o w i n g an o f f - t h e - j o b i n j u r y 
which f o l l o w s an o n - t h e - j o b i n j u r y i s d e t e r m i n e d a c c o r d i n g t o the 
r u l e of G r a b l e v. Weyerhaeuser Company, 291 Or 387 ( 1 9 8 1 ) . The 
worker must e s t a b l i s h t h a t "the o n - t h e - j o b i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g c a u s e of the worsened c o n d i t i o n . " I d . a t 401. We 
f i n d t h a t c l a i m a n t s u f f e r e d a new i n j u r y which was the i n t e r v e n i n g 
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and s u p e r s e d i n g c a u s e of h i s c u r r e n t c o n d i t i o n and t h a t h i s 
i n d u s t r i a l i n j u r y was not a m a t e r i a l c o n t r i b u t i n g c a u s e of the 
worsened c o n d i t i o n . 

C l a i m a n t had worked f o r two y e a r s w i t h o u t t r e a t m e n t of h i s 
back c o n d i t i o n a t the time of h i s f a l l . He f e l l due t o the 
s t e e p n e s s and s l i p p e r i n e s s of the embankment and s u f f e r e d 
immediate s t a b b i n g p a i n i n h i s back. He i m m e d i a t e l y sought 
c h i r o p r a c t i c t r e a t m e n t . T h e r e was no e v i d e n c e t h a t a t the time of 
h i s f a l l t h a t c l a i m a n t was d i s a b l e d by h i s back c o n d i t i o n or t h a t 
h i s back c o n d i t i o n c o n t r i b u t e d to h i s f a l l . T h e r e was no e v i d e n c e 
t h a t c l a i m a n t r e q u i r e d t r e a t m e n t f o r h i s back c o n d i t i o n due t o 
r e s i d u a l s from the o r i g i n a l i n d u s t r i a l i n j u r y or t h a t the o r i g i n a l 
i n j u r y c o n t r i b u t e d i n any way t o the s e v e r i t y of c l a i m a n t ' s 
c o n d i t i o n . The o n l y r e l a t i o n s h i p between c l a i m a n t ' s i n d u s t r i a l 
i n j u r y and n o n i n d u s t r i a l i n j u r y i s t h a t the same p a r t of h i s body 
was i n v o l v e d . We a r e not p e r s u a d e d t h a t c l a i m a n t ' s i n d u s t r i a l 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g f a c t o r i n h i s need f o r 
t r e a t m e n t or h i s d i s a b i l i t y a f t e r August 14, 1983, t h e r e f o r e , we 
r e v e r s e the r e f e r e e ' s o r d e r . See B l a n c h e M. Keeney, 36 Van N a t t a 
1161 ( 1 9 8 4 ) ; Robert H a r r a l , 35 Van N a t t a 1734 ( 1 9 8 3 ) . 

C l a i m a n t r e q u e s t e d a s an a l t e r n a t i v e i n the e v e n t the Board 
found t h a t the R e f e r e e ' s o r d e r s h o u l d be r e v e r s e d , t h a t the Board 
r e v i e w the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y b a s e d on the 
r e c o r d as i t was developed b e f o r e the R e f e r e e . The p a r t i e s 
s t i p u l a t e d on the r e c o r d t h a t i f the August 1983 a c c i d e n t were 
found t o be an i n t e r v e n i n g s u p e r s e d i n g c a u s e of c l a i m a n t ' s 
c o n d i t i o n , t h a t the e x t e n t of c l a i m a n t ' s d i s a b i l i t y would be r a t e d 
as of the d a t e of the i n j u r y . The e x t e n t of c l a i m a n t ' s d i s a b i l i t y 
was an i s s u e b e f o r e the R e f e r e e h a v i n g been r a i s e d a s an a p p e a l 
from the D e t e r m i n a t i o n Order dat e d August 5, 1982. The R e f e r e e 
d i d not r e a c h the q u e s t i o n of the e x t e n t of c l a i m a n t ' s d i s a b i l i t y 
b e c a u s e the c l a i m was reopened by h i s o r d e r . We have r e v e r s e d t h e 
R e f e r e e ' s o r d e r and now p r o c e e d t o r e v i e w the e x t e n t o f c l a i m a n t ' s 
permanent d i s a b i l i t y . 

C l a i m a n t was 35 y e a r s o l d a t the time of h e a r i n g . He had a 
h i g h s c h o o l e d u c a t i o n and was a c o n s t r u c t i o n l i n e m a n a t the time 
of h i s i n j u r y . H i s impairment was r a t e d a t m i l d b a s e d o n l y on 
p a i n by Dr. P o u l s o n whose e x a m i n a t i o n of May 1982 i n c l u d e d a v e r y 
thorough l i s t of f i n d i n g s . C l a i m a n t was a b l e t o o b t a i n s u i t a b l e 
g a i n f u l employment a t which he worked f o r more than a y e a r b e f o r e 
h i s subsequent i n j u r y . The l i m i t a t i o n s r e l a t e d to h i s compensable 
i n d u s t r i a l i n j u r y d i d not p r e c l u d e him from work r a t e d i n the 
medium c a t e g o r y of p h y s i c a l e x e r t i o n . We f i n d t h a t c l a i m a n t ' s 
awards t h a t t o t a l 48° f o r 15% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y of h i s back a p p r o p r i a t e l y compensate him f o r the l o s s 
of e a r n i n g c a p a c i t y due t o h i s i n d u s t r i a l i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 14, 1984 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l d a t e d September 6, 1983 i s r e i n s t a t e d and 
a f f i r m e d . The D e t e r m i n a t i o n Order d a t e d August 5, 1982 i s 
a f f i r m e d . 
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CAROL McKENNA, B e n e f i c i a r y WCB 82-05037 
TERRY J . McKENNA ( D e c e a s e d ) , C l a i m a n t May 31 , 1985 
P o z z i , W i l s o n , e t a l . , A t t o r n e y s O r d e r on R e v i e w 
K e i t h D. S k e l t o n , A t t o r n e y 
D. K e v i n C a r l s o n , A t t o r n e y 

Reviewed by Board Members L e w i s and McMurdo. 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e F i n k ' s o r d e r w h i c h : 
(1) s e t a s i d e the i n s u r e r ' s June 4, 1982 d e n i a l o f c o m p e n s a b i l i t y 
of c l a i m a n t ' s a p l a s t i c anemia and d e n i a l of s u r v i v o r ' s b e n e f i t s ; 
(2) awarded an amount e q u a l t o 15% of unpaid h o s p i t a l b i l l s a s a 
p e n a l t y f o r u n r e a s o n a b l e d e l a y or u n r e a s o n a b l e r e f u s a l t o pay 
compensation, p l u s a $500 a t t o r n e y f e e ; and ( 3 ) d i r e c t e d t h e 
i n s u r e r to pay c l a i m a n t ' s widow's a t t o r n e y the sum of $15,000 f o r 
s e r v i c e s a t h e a r i n g i n p r e v a i l i n g on the d e n i a l s . 

The Board a f f i r m s and adopts t h o s e p o r t i o n s of the R e f e r e e ' s 
o r d e r f i n d i n g the i n s u r e r b a r r e d by i t s March 24, 1982 a c c e p t a n c e 
from l a t e r d e n y i n g c o m p e n s a b i l i t y of c l a i m a n t ' s a p l a s t i c anemia. 
See Bauman v. S A I F , 295 Or 788 ( 1 9 8 3 ) . As a consequence, t h e 
Board need not and does not c o n s i d e r the m e r i t s on t h a t i s s u e . 
The Board a f f i r m s the b a l a n c e of the R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g comments: 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a t o t a l of $15,500 
fo r s e r v i c e s a t h e a r i n g ; $15,000 f o r p r e v a i l i n g on the d e n i a l s 
p l u s $500 f o r p r e v a i l i n g on the i s s u e of u n r e a s o n a b l e r e s i s t a n c e 
and d e l a y and s e c u r i n g p e n a l t i e s . I n B a r b a r a A. Wheeler, 37 
Van N a t t a 122, 123 ( 1 9 8 5 ) , we h e l d : 

" I n d e t e r m i n i n g the r e a s o n a b l e n e s s o f 
a t t o r n e y ' s f e e s , s e v e r a l f a c t o r s must be 
c o n s i d e r e d : ( 1 ) time devoted t o the c a s e ; 
(2) c o m p l e x i t y of the i s s u e s i n v o l v e d ; 
(3 ) v a l u e of the i n t e r e s t i n v o l v e d ; 
(4) s k i l l and s t a n d i n g of c o u n s e l ; 
(5) n a t u r e of the p r o c e e d i n g s ; and (6) 
r e s u l t s s e c u r e d . Muncy v. S A I F , 19 Or App 
783, 787-788 ( 1 9 7 4 ) . " 

We c o n s i d e r t h o s e f a c t o r s h e r e . The r e c o r d c o n t a i n s an 
a f f i d a v i t by c l a i m a n t ' s a t t o r n e y d e t a i l i n g t h e s e r v i c e s he and 
o t h e r s i n h i s o f f i c e performed i n c o n n e c t i o n w i t h t h i s m a t t e r and 
the t i m e s expended i n p r o v i d i n g t h e s e s e r v i c e s . The a f f i d a v i t 
s t a t e s t h a t 128.75 h o u r s of a t t o r n e y time and 9 h o u r s of p a r a l e g a l 
time were expended. T h i s c a s e p r e s e n t s i s s u e s of c h a l l e n g i n g 
c o m p l e x i t y . The v a l u e of the i n t e r e s t s i n v o l v e d a r e s u b s t a n t i a l . 
C l a i m a n t d i e d a t age 35 l e a v i n g a widow and a c h i l d e n t i t l e d t o 
s u r v i v o r ' s b e n e f i t s . C l a i m a n t ' s a t t o r n e y h a s been a member of the 
Oregon S t a t e Bar s i n c e 1975. He has demonstrated a h i g h d e g r e e o f 
p r o f e s s i o n a l competence i n t h i s c a s e and h a s s e c u r e d a v e r y 
f a v o r a b l e r e s u l t f o r h i s c l i e n t s . F i n a l l y , we c o n s i d e r t h e 
c o n t i n g e n t n a t u r e of a t t o r n e y f e e awards t o c l a i m a n t s ' a t t o r n e y s 
i n the w o r k e r s ' compensation p r o c e e d i n g s . Weighing a l l p e r t i n e n t 
c o n s i d e r a t i o n s , we a f f i r m the R e f e r e e ' s a t t o r n e y f e e awards. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 12, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $1,000 f o r s e r v i c e s on Board 
r e v i e w , to be p a i d by the i n s u r e r . 
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JOHN J . MEDINA, C l a i m a n t WCB 84-02088 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
Mosc a t o & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Mctlurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r w h i c h 
awarded temporary t o t a l d i s a b i l i t y compensation b e n e f i t s f o r one 
week a f t e r the a t t e n d i n g p h y s i c i a n r e l e a s e d c l a i m a n t t o r e t u r n t o 
h i s r e g u l a r work and which found t h a t the i n s u r e r was r e s p o n s i b l e 
f o r d i s a b i l i t y a r i s i n g from a w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n 
a f t e r c l o s u r e . The i s s u e s on r e v i e w a r e e n t i t l e m e n t t o temporary 
t o t a l d i s a b i l i t y compensation a f t e r r e l e a s e t o r e g u l a r work and 
r e s p o n s i b i l i t y f o r the w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n when t h e r e 
a r e s ubsequent i n j u r i e s t h a t a r e not j o b - r e l a t e d . 

C l a i m a n t was 34 y e a r s o l d a t the time of h e a r i n g . He was 
working as a c a r p e t c l e a n e r when he s u s t a i n e d h i s low back i n j u r y on 
September 13, 1983. He was t r e a t e d by Dr. H i n t o n , n a t u r o p a t h . On 
October 13, 1983 Dr. H i n t o n r e p o r t e d t h a t c l a i m a n t was r e l e a s e d t o 
h i s r e g u l a r work w i t h o u t r e s t r i c t i o n s on October 5 and t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y on October 11, 1983. Dr. H i n t o n 
supplemented t h a t r e p o r t w i t h a l e t t e r on October 27, 1983, t h a t 
c o n f i r m e d the r e l e a s e to work w i t h o u t r e s t r i c t i o n on October 5, 
1983, and t h a t the back i n j u r y was " c o m p l e t e l y r e s o l v e d w i t h the 
e x c e p t i o n of minimal t i g h t muscle f i b e r s and minimal p a i n 
d i s c o m f o r t . " The d o c t o r d i d not b e l i e v e t h a t c l a i m a n t had any 
permanent impairment and he had d i s c o n t i n u e d t h e r a p y . The 
D e t e r m i n a t i o n Order was i s s u e d on November 9, 1983, which awarded 
o n l y temporary t o t a l d i s a b i l i t y compensation from September 14 
through October 4, 1983. 

On December 2, 1983 Dr. H i n t o n wrote a l e t t e r t o the i n s u r e r 
t h a t was a c l a i m f o r a g g r a v a t i o n o f the September 13 i n j u r y . He 
i n d i c a t e d t h a t a n a r r a t i v e r e p o r t would f o l l o w . Dr. H i n t o n began 
h i s n a r r a t i v e r e p o r t on December 30, 1983, and f i n i s h e d i t on 
J a n u a r y 6, 1984, a c c o r d i n g t o the n o t a t i o n a t the end of the l e t t e r . 

On J a n u a r y 4, 1984 c l a i m a n t was examined by Dr. K e l l e y , 
c h i r o p r a c t i c o r t h o p e d i s t . Dr. K e l l e y r e p o r t e d t h a t c l a i m a n t r e l a t e d 
back p a i n i n c i d e n t s of November 17 and November 25, 1983. The 
November 17 i n c i d e n t i n v o l v e d h a v i n g s l e p t on a c o t o v e r n i g h t w h i l e 
i n c u s t o d y of Washington County a u t h o r i t i e s . The November 25 
i n c i d e n t i n v o l v e d h a v i n g t w i s t e d and s t r a i n e d h i s back w h i l e 
a t t e m p t i n g t o i n s p e c t or remove a b a t t e r y from a p i c k u p t r u c k . Dr. 
K e l l e y , r e l y i n g on h i s own p h y s i c a l e x a m i n a t i o n and c l a i m a n t ' s 
h i s t o r y , o p i n e d t h a t Dr. H i n t o n ' s o r i g i n a l a s s e s s m e n t was c o r r e c t , 
t h a t c l a i m a n t ' s back had c o m p l e t e l y h e a l e d from t h e September 13 
i n c i d e n t , and t h a t the September 13 i n c i d e n t made no c o n t r i b u t i o n t o 
the i n j u r y of November 25 or the subsequent d i s a b i l i t y . 

I t i s d i f f i c u l t t o r e l y on d a t e s r e f e r r e d t o i n Dr. H i n t o n ' s 
l e t t e r s b e c a u s e t h e y so o f t e n c o n f l i c t , but i t a p p e a r s from the 
c o n t e x t t h a t the f o l l o w i n g sequence of e v e n t s happened i n v o l v i n g 
him. C l a i m a n t r e t u r n e d t o Dr. H i n t o n on November 17 c o m p l a i n i n g of 
back p a i n . P h y s i c a l e x a m i n a t i o n on t h a t d a t e r e v e a l e d no 
a b n o r m a l i t i e s t o a c c o u n t f o r the muscle spasms and p a i n and the 
d o c t o r r e p o r t e d t h e r e was no h i s t o r y of i n t e r v e n i n g i n j u r y . The 
d o c t o r r e l a t e d t h e w o r s e n i n g c o n d i t i o n t o the r e l e a s e f o r work d a t e 
b e c a u s e t h e r a p y had stopped a t t h a t time. The d o c t o r o b t a i n e d x - r a y 
f i l m s t h a t showed c l a i m a n t had an a b n o r m a l i t y of h i s L5 v e r t e b r a 
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which the d o c t o r thought was an asymptomatic c o n d i t i o n t h a t was 
r e n d e r e d d i s a b l i n g by t h e September 13 i n j u r y . 

Dr. H i n t o n f e l t c l a i m a n t was t o t a l l y d i s a b l e d from October 28 
through December 11, 1983, and p a r t i a l l y d i s a b l e d from December 12 
through December 20, 1983, and t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and a b l e t o r e t u r n t o r e g u l a r work on t h a t d a t e . 
However, the December 20 r e l e a s e was not d i s c u s s e d w i t h c l a i m a n t 
u n t i l J a n u a r y 12, 1984, a t which time the d o c t o r f e l t c l a i m a n t was 
a b l e t o c o n t i n u e h i s r o o f t o p s o l a r u n i t r e p a i r work b u t u n a b l e t o 
r e t u r n t o c a r p e t c l e a n i n g ; c l a i m a n t d i s a g r e e d and c o n v i n c e d t h e 
d o c t o r t h a t the dangerous n a t u r e o f working on r o o f t o p s made the l e g 
and back symptoms too g r e a t a h a z a r d f o r c l a i m a n t t o be r e l e a s e d t o 
work a t a l l . Dr. H i n t o n thereupon p r o h i b i t e d c l a i m a n t from any type 
of work i n d e f i n i t e l y a f t e r J a n u a r y 18, 1984, and r e f e r r e d c l a i m a n t 
to an o r t h o p e d i s t . T h e r e i s no r e p o r t from t h i s o r t h o p e d i s t nor any 
e x a m i n a t i o n r e p o r t from anyone a f t e r t h i s d a t e i n t h e r e c o r d . 

On J a n u a r y 31, 1984 Dr. H i n t o n d i s c o n t i n u e d t r e a t m e n t of 
c l a i m a n t b e c a u s e of unpaid b i l l s . On F e b r u a r y 17, 1984 t h e i n s u r e r 
d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s back t r e a t m e n t s due t o the 
i n t e r v e n i n g i n c i d e n t s of November 17 and November 25, 1983. 

By l e t t e r of August 2, 1984, Dr. H i n t o n remembered t h a t he 
a u t h o r i z e d time l o s s t o b e g i n on November 28, 1983, even though 
c l a i m a n t was i n c a p a c i t a t e d b e f o r e t h a t d a t e b a s e d on t e l e p h o n e c a l l s 
from c l a i m a n t . Dr. H i n t o n a l s o r e p o r t e d t h a t h i s c h a r t n o t e s 
i n d i c a t e t h a t c l a i m a n t had s c i a t i c l e f t l e g p a i n w h i c h r e q u i r e d 
t r e a t m e n t on September 29, 1983, d u r i n g t h e c o u r s e of t r e a t m e n t f o r 
the September 13 i n j u r y . 

C l a i m a n t t e s t i f i e d t h a t t h e November 25 i n c i d e n t c a u s e d back 
p a i n from t h e t w i s t i n g around t o i n s p e c t t h e b a t t e r y i n h i s p i c k u p 
t r u c k . He a l s o t e s t i f i e d t h a t he no l o n g e r c a r r i e d 150-pound s o l a r 
u n i t s t o r o o f t o p s a f t e r the September 13 i n c i d e n t , b ut c o n f i n e d 
h i m s e l f t o r e p a i r and a d j u s t m e n t a c t i v i t i e s . 

We f i n d t h a t t h e t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n on the d a t e the a t t e n d i n g p h y s i c i a n r e l e a s e d c l a i m a n t 
t o r e t u r n to r e g u l a r work was c o r r e c t . The b a s i c measure o f time 
l o s s c o m p e n s a t i o n f o r temporary t o t a l d i s a b i l i t y i s t h a t p e r i o d f o r 
which t h e i n j u r e d worker i s unable to work due t o h i s i n d u s t r i a l 
i n j u r y . O ther f a c t o r s may be c o n s i d e r e d t o s h o r t e n or e x t e n d t h e 
p e r i o d of com p e n s a t i o n . C l a i m a n t a r g u e s t h a t ORS 6 5 6 . 2 6 8 ( 1 ) 
p r e v e n t s t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y payments u n t i l i t 
i s d e t e r m i n e d t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y r e g a r d l e s s o f a 
r e l e a s e t o r e t u r n t o r e g u l a r work w i t h o u t r e s t r i c t i o n s . I f t h e 
r e l e a s e t o work i s c l e a r and unambiguous, the i n s u r e r i s j u s t i f i e d 
i n t e r m i n a t i n g time l o s s compensation. J a c k s o n v. S A I F , 7 Or App 
109 ( 1 9 7 1 ) ; Ramon Robledo, 36 Van N a t t a 632 ( 1 9 8 4 ) ; John R. D a n i e l , 
34 Van N a t t a 1020 ( 1 9 8 2 ) . The D e t e r m i n a t i o n Order s h o u l d have been 
a f f i r m e d and time l o s s compensation t e r m i n a t e d a s o f the d a t e o f t h e 
a t t e n d i n g p h y s i c i a n ' s r e l e a s e t o r e t u r n t o r e g u l a r work w i t h o u t 
r e s t r i c t i o n s . 

We f i n d t h e a t t e n d i n g p h y s i c i a n ' s o p i n i o n p e r s u a s i v e t h a t 
c l a i m a n t had c o m p l e t e l y r e c o v e r e d from h i s September 13, 1983 i n j u r y 
w i t h o u t any permanent impairment. A f t e r c l a i m a n t r e t u r n e d t o h i s 
r o o f t o p s o l a r u n i t r e p a i r b u s i n e s s , the a t t e n d i n g p h y s i c i a n ' s 
o p i n i o n s r e l a t i n g c l a i m a n t ' s c o n d i t i o n to the i n d u s t r i a l i n j u r y a r e 
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l e s s p e r s u a s i v e t h a n the o p i n i o n o f Dr. K e l l e y . Dr. K e l l e y 
c o n s i d e r e d the r e p o r t s of the a t t e n d i n g p h y s i c i a n and c l a i m a n t ' s 
h i s t o r y and c o n c l u d e d t h a t c l a i m a n t ' s back p a i n i n c i d e n t o f 
November 25, 1983 made an independent c o n t r i b u t i o n t o c l a i m a n t ' s 
c o n d i t i o n . He f u r t h e r o p i n e d t h a t the September 13, 1983 i n j u r y was 
no l o n g e r a m a t e r i a l c o n t r i b u t i n g c a u s e of c l a i m a n t ' s d i s a b i l i t y . 

We f i n d t h a t the p r e e x i s t i n g lumbar a b n o r m a l i t y d i a g n o s e d by 
Dr. H i n t o n may have c o n t r i b u t e d t o the problems t h a t c l a i m a n t had 
a f t e r he r e c o v e r e d from h i s September i n j u r y ; however, t h e r e i s no 
e v i d e n c e i n t h i s r e c o r d which p e r s u a d e s us t h a t the lumbar 
a b n o r m a l i t y was c a u s e d by or worsened i n any way by the September 
i n j u r y . The e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t r e c o v e r e d from h i s 
September 13, 1983 i n j u r y and then s u s t a i n e d s u p e r s e d i n g i n t e r v e n i n g 
noncompensable i n j u r i e s t o h i s back. The d i s a b i l i t y t h a t c l a i m a n t 
s u f f e r e d a f t e r c l o s u r e was not r e l a t e d t o h i s compensable i n j u r y , 
and i s t h e r e f o r e not compensable. C f . G r a b l e v. Weyerhaeuser 
Company, 291 Or 387 ( 1 9 8 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 28, 1984 i s r e v e r s e d and the 
i n s u r e r ' s d e n i a l f o r a g g r a v a t i o n o f c l a i m a n t ' s low back i n j u r y i s 
r e i n s t a t e d . The D e t e r m i n a t i o n Order of November 9, 1983 i s a f f i r m e d . 

MICHELLE C. MENDOZA, C l a i m a n t WCB 84-05868 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y May 3 1 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e M i c h a e l V. Johnson's o r d e r t h a t awarded c l a i m a n t ' s 
a t t o r n e y an i n s u r e r - p a i d f e e . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t o r d e r e d S A I F t o pay a $32 
b i l l f o r m e d i c a l s e r v i c e s , c o n t e n d i n g t h a t the m e d i c a l b i l l s t h a t 
S A I F s h o u l d be o r d e r e d t o pay t o t a l $164.31. The i s s u e s a r e 
c a l c u l a t i o n o f unpaid m e d i c a l b i l l s , i f any, and a t t o r n e y f e e s . 

On November 21, 1983 R e f e r e e F o s t e r approved a s t i p u l a t e d 
o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g . The s t i p u l a t e d 
o r d e r r e c i t e d t h a t i t s e t t l e d a l l i s s u e s r a i s e d or r a i s a b l e by the 
p a r t i e s a t t h a t t i m e . One of the i s s u e s r a i s e d by c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g was t h a t of unpaid b i l l i n g s of c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , Dr. B u t t l e r . At the h e a r i n g , S A I F argued 
t h a t c l a i m a n t was b a r r e d by the d o c t r i n e of r e s j u d i c a t a from 
r e l i t i g a t i n g h e r e n t i t l e m e n t t o payment of any m e d i c a l b i l l s 
i n c u r r e d p r i o r t o t h e s t i p u l a t i o n . S A I F d i d not and does not 
argue t h a t the s t i p u l a t e d o r d e r o p e r a t e s t o bar c l a i m a n t from 
r e c e i v i n g m e d i c a l s e r v i c e s a f t e r t h e s t i p u l a t i o n . The r e c o r d 
shows t h a t c l a i m a n t i n f a c t h a s r e c e i v e d such s e r v i c e s . 

The R e f e r e e a c c e p t e d S A I F ' s p o s i t i o n w i t h a m o d i f i c a t i o n . 
The m o d i f i c a t i o n was t h a t m e d i c a l b i l l s r e c e i v e d by S A I F d u r i n g 
the s i x t y - d a y i n t e r v a l p r i o r t o t h e s t i p u l a t i o n were not " r i p e " 
f o r l i t i g a t i o n a t t h e time of the s t i p u l a t i o n and were n o t 
p r e c l u d e d by r e s j u d i c a t a . S A I F does not d i s p u t e t h a t r e s u l t . 
C l a i m a n t , however, a r g u e s f o r the f i r s t time on Board r e v i e w t h a t , 
t o the e x t e n t t h a t i t p u r p o r t s to deny c l a i m a n t reimbursement f o r 
m e d i c a l s e r v i c e s , t h e s t i p u l a t i o n i s i n v a l i d p u r s u a n t t o ORS 
6 5 6 . 2 6 3 ( 1 ) , the s t a t u t o r y p r o h i b i t i o n a g a i n s t r e l e a s e s . C l a i m a n t 
r e l i e s upon E B I Companies v. F r e s c h e t t e , 71 Or App 526, 530 ( 1 9 8 4 ) . 
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The Board g e n e r a l l y w i l l not c o n s i d e r i s s u e s r a i s e d f o r t h e 
f i r s t time on Board r e v i e w . ORS 6 5 6 . 2 9 5 ( 3 ) , ( 5 ) . See J e a n n e M. 
Grimes, 36 Van N a t t a 372 ( 1 9 8 4 ) . VJe have, however, d i s t i n g u i s h e d 
between a "new i s s u e " and a l e g a l t h e o r y advanced f o r the f i r s t 
time on r e v i e w , and c o n s i d e r e d the l e g a l t h e o r y where t h e r e was no 
p r e j u d i c e t o the a d v e r s e p a r t y . A n i t a A. Bade, 36 Van N a t t a 1093 
( 1 9 8 4 ) , a f f ' d mem, 73 Or App 344 ( 1 9 8 5 ) . TrTThis c a s e , S A I F 
a d d r e s s e d c l a i m a n t ' s argument i n i t s c r o s s - r e s p o n d e n t ' s b r i e f and 
d i d not o b j e c t t o c l a i m a n t r a i s i n g the argument f o r the f i r s t time 
h e r e . As we d i d i n Bade, we f i n d i n t h i s c a s e t h a t t h e r e i s no 
p r e j u d i c e t o the i n s u r e r , p a r t i c u l a r l y a s we d e c i d e the argument 
a g a i n s t c l a i m a n t . 

At the time the s t i p u l a t e d o r d e r was e n t e r e d i n t o , t h e r e were 
two r e q u e s t s f o r h e a r i n g pending and the i s s u e of m e d i c a l s e r v i c e s 
was a c t u a l l y r a i s e d , not j u s t r a i s a b l e . VJe f i n d c l a i m a n t ' s 
a s s e r t i o n t h a t t h e s t i p u l a t e d o r d e r was a r e l e a s e t o be wide of 
the mark. By a g r e e i n g t o a c c e p t a c e r t a i n sum of money, c l a i m a n t 
r e s o l v e d a l l pending i s s u e s . One of t h o s e i s s u e s was whether S A I F 
or c l a i m a n t would pay a p p r o x i m a t e l y $165 i n c u r r e n t l y due m e d i c a l 
b i l l s . C l a i m a n t m e r e l y l i q u i d a t e d a s e t t l e m e n t ; she r e l e a s e d 
n o t h i n g . The Board, s e e , e.g., A r n o l d Androes, 35 Van N a t t a 1619 
( 1 9 8 3 ) , and the C o u r t o f A p p e a l s , s e e , e.g., E B I Companies v. 
F r e s c h e t t e , s u p r a , have a p p l i e d ORS 656.236(1) o n l y t o r e l e a s e s of 
f u t u r e r i g h t s . Such c a s e s a r e not i n p o i n t h e r e . The R e f e r e e 
c o r r e c t l y a p p l i e d the d o c t r i n e of r e s j u d i c a t a . See M i l l i o n v. 
S A I F , 45 Or App 1097 ( 1 9 8 0 ) . 

The R e f e r e e s t a t e d : "Simple math d e m o n s t r a t e s t h a t on 
May 26, 1984 [ t h e d a t e of S A I F ' s l a s t payment t o Dr. B u t t l e r ] , 
S A I F owed a b a l a n c e of $32." On de novo r e v i e w we f i n d t h a t 
d u r i n g the s i x t y d a y s p r i o r t o the e f f e c t i v e d a t e of the 
s t i p u l a t e d o r d e r , Dr. B u t t l e r b i l l e d S A I F $504. A f t e r the 
s t i p u l a t e d o r d e r Dr. B u t t l e r b i l l e d S A I F a n o t h e r $200. D u r i n g the 
r e l e v a n t i n t e r v a l S A I F p a i d Dr. B u t t l e r $704. T h e r e i s no 
e v i d e n c e t h a t Dr. B u t t l e r s e n t any a d d i t i o n a l b i l l i n g s . C l a i m a n t 
r e q u e s t e d a h e a r i n g on May 30, 1984. As of t h a t d a t e , c l a i m a n t 
was e n t i t l e d t o n o t h i n g , and no c o n t e n t i o n i s made t h a t any 
e n t i t l e m e n t a c c r u e d between then and the d a t e of the h e a r i n g . 
A c c o r d i n g l y , the R e f e r e e ' s o r d e r must be r e v e r s e d . 

ORDER 

The o r d e r of the R e f e r e e d a t e d November 16, 1984 i s 
r e v e r s e d . C l a i m a n t ' s r e q u e s t f o r h e a r i n g i s d i s m i s s e d . 

LUCINDA A. MOLLER, C l a i m a n t WCB 84 - 0 4 7 8 7 , 84-04786 & 83-11286 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y May 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r w h i c h 
upheld the S A I F C o r p o r a t i o n ' s d e n i a l of h e r o c c u p a t i o n a l d i s e a s e 
c l a i m f o r c o n d i t i o n s r e s u l t i n g from to b a c c o smoke i n h e r 
w o r k p l a c e . The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

On May 3, 1983 c l a i m a n t c o n s u l t e d Dr. Gambee, who s p e c i a l i z e s 
i n u r o l o g y b u t a l s o p r a c t i c e s a s an a l l e r g i s t , w i t h a c o m p l a i n t of 
m i g r a i n e h e a d a c h e s and s e n s i t i v i t y to t o b a c c o smoke and o t h e r 
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c h e m i c a l s . She was working f o r an agency of the s t a t e government 
a t the time and e x p r e s s e d a f e a r o f not b e i n g a b l e t o c o n t i n u e i n 
h e r j o b b e c a u s e of the smoke s e n s i t i v i t y . 

She i n t e r v i e w e d f o r a j o b w i t h a n o t h e r s t a t e agency and 
a d v i s e d the i n t e r v i e w e r of h e r s e n s i t i v i t y t o smoke. She was 
a s s u r e d by the p r o s p e c t i v e , non-smoker, s u p e r v i s o r t h a t s u c h a 
problem c o u l d be accommodated. C l a i m a n t began working a t the new 
agency on Hay 25, 1983. 

I n J u l y 1983 c l a i m a n t ' s s u p e r v i s o r was r e p l a c e d by a smoker. 
C l a i m a n t ' s desk was between the s u p e r v i s o r , who was d e s c r i b e d a s a 
c h a i n smoker, and a moderate smoker who stopped smoking i n the 
o f f i c e when c l a i m a n t r e q u e s t e d i t . C l a i m a n t a s k e d f o r and 
r e c e i v e d p l a c ement of h e r desk i n t o a no smoking a r e a . 

I n September 1983 the e n t i r e o f f i c e moved and c l a i m a n t was 
l o c a t e d d i r e c t l y between t h r e e smokers i n a p o o r l y v e n t i l a t e d 
a r e a . The smokers were not employes of the same agency and 
c l a i m a n t ' s s u p e r v i s o r had no a u t h o r i t y t o d i r e c t the a c t i v i t i e s or 
p l a c e m e n t s of t h o s e o t h e r employes. On September 15, 1983 
c l a i m a n t f i l e d h e r f i r s t c l a i m of o c c u p a t i o n a l d i s e a s e f o l l o w i n g 
what she a l l e g e d was a s e v e r e s i n u s i n f e c t i o n . Subsequent c l a i m s 
were c o n s o l i d a t e d i n t o one c l a i m f o l l o w i n g o t h e r o c c a s i o n s of 
r e a c t i o n s to smoky c o n d i t i o n s . 

C l a i m a n t was t r e a t e d by Dr. B a i n f o r a s i n u s i t i s c o n d i t i o n i n 
August and September 1983 a t which time c l a i m a n t s t a t e d she had 
i n t e r m i t t e n t h o a r s e n e s s when i n a smoky atmosphere. Dr. S c h u l t z , 
i n t e r n i s t and pulmonary s p e c i a l i s t , examined c l a i m a n t and r e p o r t e d 
t h a t c i g a r e t t e smoke p r o b a b l y c a u s e d c l a i m a n t ' s n a s a l mucosal 
c o n g e s t i o n a c c o r d i n g t o c l a i m a n t ' s h i s t o r y and r e f e r r e d h e r t o Dr. 
E s chelman, e a r , nose and t h r o a t s p e c i a l i s t . Dr. E s c h e l m a n 
d i a g n o s e d a l e f t a n t r a l mucosal c y s t and c e p t a l d e v i a t i o n and 
recommended t h a t c l a i m a n t a v o i d smoke i r r i t a t i o n by a v o i d i n g 
s m o k e - f i l l e d rooms. Dr. Eschelman l a t e r opined t h a t c i g a r e t t e 
smoke was a r e s p i r a t o r y i r r i t a n t but would not s t a t e t h a t smoke 
exposure was "the p r i m a r y f a c t o r i n the p a t i e n t ' s development o f 
the a n t r a l c y s t and p o l y p . " 

C l a i m a n t was a l s o examined by Dr. McDonald, a l l e r g i s t . He 
r e p o r t e d : 

"Her s e n s i t i v i t y i s o b v i o u s l y f a r beyond 
the a v e r a g e or normal l e v e l zone i n a 
h e a l t h y p o p u l a t i o n . N e v e r t h e l e s s , I 
b e l i e v e t h a t h e r symptoms a r e r e a l and a r e 
i n f a c t t r i g g e r e d by an e x q u i s i s t e 
s e n s i t i v i t y t o l e v e l s of c i g a r e t t e smoke 
which a r e not troublesome t o o t h e r s . I 
b e l i e v e the s o l u t i o n t o t h i s problem would 
be t o o f f e r t h i s p a t i e n t a work environment 
where no one smokes. . . . " 

and f u r t h e r : 

" I t i s c l e a r t h a t [ c l a i m a n t ] i s working i n 
an a r e a a d j a c e n t to many smokers and would 
have a m o d e r a t e l y heavy exposure t o 
c i g a r e t t e smoke. I am s u s p i c i o u s t h a t the 
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heavy smoke exposure i s a c o n t r i b u t i n g 
c a u s e o f the problems which [ c l a i m a n t ] i s 
c u r r e n t l y h a v i n g , but I am not a b l e t o 
p r o v e t h a t t h i s i s t r u e . Assuming t h a t h e r 
symptomatology i s b e i n g worsened by h e r 
work environment, t h i s would be a temporary 
w o r s e n i n g of h e r a l l e r g y c o n d i t i o n which 
would c o n t i n u e o n l y a s l o n g a s she 
c o n t i n u e d i n t h a t environment." 

An i n d u s t r i a l h y g i e n i s t t e s t e d a i r samples a t c l a i m a n t ' s desk 
a r e a on Monday, October 17, 1983, a t a time when c l a i m a n t was out 
of the b u i l d i n g , t h e r e was no smoke i n the o f f i c e , windows were 
open and f a n s were o p e r a t i n g . The t e s t r e v e a l e d an e x t r e m e l y 
l i g h t c o n c e n t r a t i o n o f c a r b o n d i o x i d e . No t e s t s were performed 
f o r smoke p a r t i c u l a t e s , p h e n o l s , formaldehyde, c a r b o n monoxide, or 
o t h e r t o b a c c o smoke p r o d u c t s . 

On A p r i l 30, 1984 Dr. Gambee opined t h a t t h e r e was a 
r e a s o n a b l e m e d i c a l p r o b a b i l i t y t h a t the work ex p o s u r e was a major 
c o n t r i b u t i n g c a u s e of c l a i m a n t ' s r e c u r r e n t problems w i t h smoke 
i r r i t a t i o n . 

C l a i m a n t had been a m o d e r a t e l y heavy smoker p r i o r t o t h i s 
employment and a d m i t t e d " b r o n c h i t i s " a t t a c k s had o c c u r r e d p r i o r t o 
t h i s employment. C l a i m a n t t e s t i f i e d t h a t she had become 
asymptomatic s i n c e t e r m i n a t i o n of t h i s employment and was not 
under m e d i c a l c a r e a t the time of h e a r i n g . She p u r p o s e f u l l y 
a v o i d s p l a c e s where she c o u l d be exposed t o c o n c e n t r a t i o n s o f 
t o b a c c o smoke and d e p a r t s any time she i s i n a d v e r t e n t l y exposed t o 
i t . 

The R e f e r e e upheld the S A I F C o r p o r a t i o n ' s d e n i a l of 
c o m p e n s a b i l i t y of the c l a i m f o r o c c u p a t i o n a l d i s e a s e b e c a u s e 
c l a i m a n t f a i l e d t o c a r r y h e r burden of p r o o f t h a t she had a 
w o r s e n i n g of h e r c o n d i t i o n which had been symptomatic and had 
r e q u i r e d t r e a t m e n t b e f o r e b e g i n n i n g t h i s employment. See 
Hutcheson v. Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) ; W e l l e r v. Union 
C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . \ftiether c l a i m a n t had a p r e e x i s t i n g 
u n d e r l y i n g c o n d i t i o n i s not v i t a l t o t he d e c i s i o n i n t h i s c a s e . 
C l a i m a n t ' s symptoms or l a c k of symptoms i s not d e t e r m i n a t i v e of 
the s t a n d a r d of p r o o f , i t m e r e l y p r o v i d e s e v i d e n c e t h a t c l a i m a n t 
had some i n d i c a t i o n s of a p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n a t the 
time she began h e r employment. See Wheeler v. B o i s e C a s c a d e , 298 
Or 452 ( 1 9 8 5 ) . I f c l a i m a n t had no p r e e x i s t i n g u n d e r l y i n g 
c o n d i t i o n , she was s t i l l r e q u i r e d t o show t h a t the e x p o s u r e a t 
work was the major c a u s e of h e r c o n d i t i o n . D e t h l e f s v. H y s t e r 
Co., 295 Or 298 ( 1 9 8 3 ) . As e x p l a i n e d i n Wheeler, c l a i m a n t d i d not 
have t o show t h a t h e r c o n d i t i o n was p e r m a n e n t l y worsened by h e r 
e x posure t o t o b a c c o smoke a t the w o r k p l a c e . 298 Or a t 457. 
However, t h i s i s the s o r t of c o m p l i c a t e d q u e s t i o n of m e d i c a l 
c a u s a t i o n t h a t r e q u i r e s e x p e r t m e d i c a l o p i n i o n t o g u i d e u s . C f • 
U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) . C l a i m a n t must 
c a r r y h e r burden of p r o o f by a p reponderance of the p e r s u a s i v e 
e v i d e n c e t h a t h e r work exposure was the major c o n t r i b u t i n g c a u s e 
of the w o r s e n i n g of h e r c o n d i t i o n . Wheeler v. B o i s e C a s c a d e , 
s u p r a . 

C l a i m a n t ' s e v i d e n c e on m e d i c a l c a u s a t i o n o f h e r c o n d i t i o n 
n e v e r r i s e s above p o s s i b i l i t i e s of c a u s a t i o n i n a complex 
s i t u a t i o n . No d o c t o r o p i n e d t h a t work exposure t o t o b a c c o smoke 
or o t h e r a i r - b o r n e i r r i t a n t s was a g r e a t e r c a u s e of c l a i m a n t ' s 
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symptoms tha n o f f - w o r k e x p o s u r e nor t h a t she had become more 
s e n s i t i v e . T h e r e i s no o p i n i o n t h a t c l a i m a n t ' s e x p o s u r e t o 
t o b a c c o smoke a t the w o r k p l a c e c a u s e d or e x a c e r b a t e d h e r a n t r a l 
c y s t and p o l y p . We a g r e e w i t h the R e f e r e e and f i n d t h a t c l a i m a n t 
h a s not c a r r i e d h e r burden of p r o o f t h a t h e r work e x p o s u r e t o 
t o b a c c o smoke i n the atmosphere was the major c o n t r i b u t i n g c a u s e 
of a c o n d i t i o n or a w o r s e n i n g of a c o n d i t i o n . 

W h i l e t h i s c a s e i s s u p e r f i c i a l l y s i m i l a r t o Mary A. Downey, 
37 Van N a t t a 455 (WCB # 83-01911, A p r i l 23, 1 9 8 5 ) , i n Downey, the 
c l a i m a n t had n e v e r smoked t o b a c c o and s u f f e r e d from " i r r i t a t i v e 
r h i n o s i n u s i t i s c a u s e d by exposure t o t o b a c c o smoke." T h r e e 
d o c t o r s o p i n e d t h a t c l a i m a n t ' s exposure t o c i g a r e t t e smoke was t h e 
c a u s e of h e r h y p e r s e n s i t i v i t y t o c i g a r e t t e smoke and the r e s u l t i n g 
symptomatology whi c h became worse upon r e p e a t e x p o s u r e . I n t h i s 
c a s e , c l a i m a n t became s e n s i t i z e d t o to b a c c o smoke w h i l e a smoker 
h e r s e l f , and t he m e d i c a l o p i n i o n s d i d not s u p p o r t c l a i m a n t ' s 
t h e o r y of c a u s a t i o n nor was t h e r e e v i d e n c e t h a t c l a i m a n t ' s 
s e n s i t i v i t y t o smoke had worsened. See a l s o Maxine P. Robinson, 
37 Van N a t t a 50 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 17, 1984 i s a f f i r m e d . 

JAMES E . NELSON, C l a i m a n t WCB 83-03501 & 84-00627 
L. Thomas C l a r k , C l a i m a n t ' s A t t o r n e y May 31 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
B r i a n L. Pocock, D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r t h a t 
u p h e l d d e n i a l s by b o t h the S A I F C o r p o r a t i o n and Aetna C a s u a l t y 
Company f o r h i s low back c o n d i t i o n , d i a g n o s e d a s a h e r n i a t e d d i s c 
on the r i g h t s i d e a t L 5 - S 1 . Aetna a r g u e s on r e v i e w t h a t i n t e r i m 
compensation, a p e n a l t y and a t t o r n e y f e e s s h o u l d not have been 
a s s e s s e d a g a i n s t i t . The i s s u e s a r e c o m p e n s a b i l i t y and i n t e r i m 
compensation, p e n a l t y and a t t o r n e y f e e s . 

C l a i m a n t was age 54 a t the time of the h e a r i n g and had been 
employed f o r a number of y e a r s a s a ranchhand. C l a i m a n t h a s a 
f a i r l y l o n g h i s t o r y of i n j u r i e s t o h i s back and h a s had two 
l a m i n e c t o m i e s . On A p r i l 10, 1979 c l a i m a n t i n j u r e d h i s back w h i l e 
jumping on hay b a l e s t o p r e s s them i n t o a loaded t r u c k . He had an 
immediate o n s e t of low back p a i n w i t h r a d i a t i o n of p a i n i n t o h i s 
l e f t g r o i n . S A I F a c c e p t e d the c l a i m and i t was e v e n t u a l l y c l o s e d 
J u l y 11, 1980 w i t h no d i s a b i l i t y award, a p p a r e n t l y b e c a u s e 
c l a i m a n t d i d not submit to a c l o s i n g m e d i c a l e x a m i n a t i o n . 

On or about May 15, 1982, w h i l e working f o r A e t n a ' s i n s u r e d , 
c l a i m a n t was l i f t i n g 150 pound s a c k s of g r a i n when he f e l t 
immediate low back and r i g h t l e g p a i n . He t e s t i f i e d he took some 
time o f f work hoping t h a t the p a i n would s u b s i d e , w h i c h i t d i d 
somewhat. However, c l a i m a n t t e s t i f i e d t h a t t h e p a i n g e n e r a l l y 
p e r s i s t e d and became worse s u c h t h a t he sought a d d i t i o n a l m e d i c a l 
c a r e and was h o s p i t a l i z e d November 1, 1982. At t h a t time, 
c l a i m a n t ' s c l i n i c a l s i g n s were i n d i c a t i v e of a p r o b a b l e h e r n i a t e d 
d i s c on t h e r i g h t s i d e a t L5-S1. 
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C l a i m a n t ' s t e s t i m o n y was t h a t he had worked f o r two o t h e r 
e m p l o y e r s i n the r e l e v a n t i n t e r v a l , one between working f o r S A I F ' s 
i n s u r e d and A e t n a ' s i n s u r e d and one a f t e r h a v i n g worked f o r 
A e t n a ' s i n s u r e d . C l a i m a n t t e s t i f i e d t h a t he s u f f e r e d no i n j u r y 
d u r i n g e i t h e r o f t h o s e employments. He a l s o t e s t i f i e d t h a t d u r i n g 
h i s l a s t employment he c o n t i n u e d to f e e l the symptoms t h a t a r o s e 
d u r i n g the g r a i n l i f t i n g , i n c i d e n t w i t h A e t n a ' s i n s u r e d . The 
R e f e r e e d i d not s t a t e t h a t c l a i m a n t was not a c r e d i b l e w i t n e s s . 

On our de novo r e v i e w of the r e c o r d we a r e p e r s u a d e d by a 
p r e p o n d e r a n c e of the e v i d e n c e t h a t c l a i m a n t s u f f e r e d a d i s c r e t e 
i n j u r y w h i l e employed by A e t n a ' s i n s u r e d . The e v i d e n c e c l e a r l y 
shows t h a t c l a i m a n t ' s i n j u r y t h a t was a c c e p t e d by S A I F was on t h e 
l e f t s i d e o f h i s body, w h i l e the e v i d e n c e e q u a l l y c l e a r l y shows 
t h a t c l a i m a n t ' s most r e c e n t i n j u r y was t o the r i g h t s i d e . T h e r e 
i s no o t h e r p e r s u a s i v e e v i d e n c e from which we c o u l d i n f e r any 
l o g i c a l c o n n e c t i o n between the S A I F c l a i m and c l a i m a n t ' s p r e s e n t 
c o n d i t i o n . 

The R e f e r e e ' s d e c i s i o n c o u l d have been ba s e d upon e i t h e r an 
a p p l i c a t i o n of the l a s t i n j u r i o u s exposure r u l e or upon c l a i m a n t 
h a v i n g s u b m i t t e d an u n t i m e l y c l a i m a g a i n s t A e t n a ' s i n s u r e d . 
C l a i m a n t t e s t i f i e d t h a t he made e f f o r t s through t e l e p h o n e c a l l s 
and l e t t e r s t o h i s employer t o i n f o r m the employer t h a t he was 
i n j u r e d and t o o b t a i n a c l a i m form. C l a i m a n t ' s a t t o r n e y wrote t o 
A e t n a ' s i n s u r e d on A p r i l 21, 1983 r e g a r d i n g the c l a i m and r e c e i v e d 
no r e s p o n s e . On June 17, 1983 c l a i m a n t ' s a t t o r n e y wrote t o Aetna 
and e n c l o s e d a Form 801 e x e c u t e d by c l a i m a n t . T h e r e i s no 
e v i d e n c e i n the r e c o r d c o n t r a r y t o c l a i m a n t ' s t e s t i m o n y t h a t he 
gave h i s employer n o t i c e of h i s i n j u r y soon a f t e r i t o c c u r r e d . 
While c l a i m a n t ' s communication w i t h h i s employer may or may n o t 
have been u n d e r s t o o d a s a c l a i m by the employer, c l e a r n o t i c e of 
c l a i m was g i v e n t o the employer w i t h i n one y e a r o f the i n j u r y , ORS 
6 5 6 . 2 6 5 ( 4 ) ( c ) , and t h e r e was no showing a t the h e a r i n g t h a t the 
employer or Aetna were p r e j u d i c e d by the manner o f g i v i n g n o t i c e , 
ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) . 

The o t h e r avenue t o the R e f e r e e ' s r e s u l t i s v i a the l a s t 
i n j u r i o u s e x p o s u r e r u l e . A p p a r e n t l y under t h a t a n a l y s i s t h e 
R e f e r e e d e c l i n e d t o f i n d Aetna r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n b e c a u s e c l a i m a n t ' s o t h e r employers were not b e f o r e the 
forum. I n D a n i e l P. M i v i l l e , 36 Van N a t t a 1501 ( 1 9 8 4 ) , we a p p l i e d 
the l a s t i n j u r i o u s e x posure r u l e to s h i f t r e s p o n s i b l i t y from one 
employer t o a n o t h e r , an out of s t a t e , employer who was not a p a r t y 
t o the Oregon l i t i g a t i o n . I n e v e r y r e s p o n s i b i l i t y c a s e t h e 
a s s i g n i n g of r e s p o n s i b i l i t y t o one employer n e c e s s a r i l y r e s u l t s i n 
a f i n d i n g t h a t one or more o t h e r employers a r e not r e s p o n s i b l e , 
and t h e p r e s e n c e , or absence, of the employers a s p a r t i e s t o t h e 
w o r k e r s ' compensation l i t i g a t i o n does not a l t e r the f a c t o f 
r e s p o n s i b i l i t y . As we s t a t e d above, we a r e p e r s u a d e d by the 
p r e p o n d e r a n c e of the e v i d e n c e t h a t c l a i m a n t s u f f e r e d a d i s c r e t e 
i n j u r y w h i l e employed by A e t n a ' s i n s u r e d . The l a s t i n j u r i o u s 
e x p o s u r e r u l e i s i n a p p l i c a b l e i n t h i s c a s e . See B o i s e C a s c a d e 
Corp. v. S t a r b u c k , 296 Or 238, 243-44 ( 1 9 8 4 ) ; Smith v. Ed's 
Pancake House, 27 Or App 361, 364-65 ( 1 9 7 6 ) . 

F i n a l l y , A e t n a a d d r e s s e s the q u e s t i o n of " i n t e r i m 
c o m p e n s a t i o n " and p e n a l t i e s . The R e f e r e e o r d e r e d Aetna t o pay 
temporary t o t a l d i s a b i l i t y a s i n t e r i m compensation between the 
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time c l a i m a n t s a t t o r n e y m a i l e d Form 801 t o Aetna and the time 
c l a i m a n t r e q u e s t e d a h e a r i n g on A e t n a ' s de f a c t o d e n i a l . See 
J o y c e A. Morgan, 36 Van N a t t a 114 ( 1 9 8 4 ) . The R e f e r e e a l s o 
a s s e s s e d a d d i t i o n a l compensation of 25% of the amount due and 
unpaid a s a p e n a l t y f o r not p r o c e s s i n g t h e c l a i m and awarded an 
i n s u r e r p a i d f e e t o c l a i m a n t ' s a t t o r n e y . 

We have no fundamental d i s a g r e e m e n t w i t h the R e f e r e e ' s 
approach, however, s i n c e the R e f e r e e ' s o r d e r s were i s s u e d , the 
Supreme C o u r t i s s u e d i t s o p i n i o n i n Bono v. S A I F , 298 Or 405 
( 1 9 8 5 ) . T h e r e i s e v i d e n c e t h a t c l a i m a n t may have worked d u r i n g 
the p e r i o d f o r which the R e f e r e e o r d e r e d " i n t e r i m c o m p e n s a t i o n , " 
and under Bono c l a i m a n t i s e n t i t l e d t o " i n t e r i m c o m p e n s a t i o n " o n l y 
i f he l e f t work due t o h i s i n j u r y . However, b e c a u s e we o r d e r the 
c l a i m a c c e p t e d and p r o c e s s e d by Aetna, the amount of temporary 
t o t a l d i s a b i l i t y due c l a i m a n t i s a c l a i m p r o c e s s i n g m a t t e r t o be 
r e s o l v e d under the r e l e v a n t law and r e g u l a t i o n s . 

We a g r e e w i t h the R e f e r e e t h a t , n o t w i t h s t a n d i n g any o t h e r 
a s p e c t of t h i s c l a i m , upon r e c e i p t of the s i g n e d Form 801 A e t n a 
had a p o s i t i v e d u t y t o p r o c e s s the c l a i m i n some manner. I t s 
a b s o l u t e f a i l u r e to do so was a p p r o p r i a t e l y p e n a l i z e d by the 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d August 17, 1984 and September 17, 
1984 a r e m o d i f i e d i n p a r t , v a c a t e d i n p a r t and a f f i r m e d i n p a r t . 
Aetna C a s u a l t y Company's v e r b a l d e n i a l o f June 27, 1984 i s s e t 
a s i d e and c l a i m a n t ' s c l a i m i s remanded t o Aetna C a s u a l t y Company 
f o r a c c e p t a n c e and p r o c e s s i n g a c c o r d i n g to law. Those p o r t i o n s of 
the R e f e r e e ' s o r d e r s t h a t awarded temporary t o t a l d i s a b i l i t y a s 
i n t e r i m compensation a r e v a c a t e d and Aetna C a s u a l t y Company i s 
o r d e r e d t o d e t e r m i n e and pay temporary t o t a l d i s a b i l i t y 
c ompensation i n a c c o r d a n c e w i t h t h i s o r d e r . C l a i m a n t ' s a t t o r n e y 
i s awarded a f e e of 25% of the compensation made p a y a b l e by t h i s 
o r d e r , not t o exceed $2,000 and an a d d i t i o n a l f e e of $1,000 f o r 
h i s s e r v i c e s a t the h e a r i n g i n o b t a i n i n g the s e t t i n g a s i d e of the 
d e n i a l , the a d d i t i o n a l f e e to be p a i d by Aetna C a s u a l t y Company. 
E x c e p t a s m o d i f i e d and v a c a t e d , the remainder of the R e f e r e e ' s 
o r d e r s a r e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $650 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by Aetna C a s u a l t y Company. 

DANIEL R. S C H I E F E L B E I N , C l a i m a n t WCB 84-03040 & 84-06649 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y May 31, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members L e w i s and F e r r i s . 

Argonaut I n s u r a n c e Company and the S A I F C o r p o r a t i o n have b o t h 
r e q u e s t e d r e v i e w of R e f e r e e F o s t e r ' s o r d e r t h a t g r a n t e d c l a i m a n t 
i n t e r i m compensation and a p e n a l t y and a t t o r n e y f e e s f o r f a i l u r e 
t o pay i n t e r i m compensation pending a c c e p t a n c e or d e n i a l of 
c l a i m a n t ' s c l a i m s . The R e f e r e e ' s o r d e r was i s s u e d December 3, 
1984 and Argonaut and S A I F r e q u e s t e d r e v i e w on December 12, 1984 
and December 17, 1984, r e s p e c t i v e l y . The R e f e r e e awarded i n t e r i m 
compensation and an a t t o r n e y f e e based upon the C o u r t of A p p e a l s 
d e c i s i o n i n Bono v. S A I F , 66 Or App 138 ( 1 9 8 3 ) . 
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On December 28, 1984 the Supreme C o u r t r e v e r s e d the C o u r t of 
A p p e a l s i n Bono v. S A I F , 298 Or 405 ( 1 9 8 4 ) . A l l of the p a r t i e s t o 
t h i s , r e v i e w a g r e e t h a t c l a i m a n t d i d not l e a v e work a s a r e s u l t of 
h i s i n d u s t r i a l i n j u r y and t h a t under the Supreme C o u r t ' s Bono c a s e 
c l a i m a n t i s not e n t i t l e d t o i n t e r i m compensation or an a t t o r n e y 
f e e . A c c o r d i n g l y , the R e f e r e e ' s o r d e r s h a l l be r e v e r s e d . 

We w r i t e f u r t h e r to a d d r e s s a p r o c e d u r a l matter r a i s e d by the 
i n s u r e r s . I m m e d i a t e l y a f t e r the Supreme Cour ;t i s s u e d i t s o p i n i o n 
i n Bono, Argonaut moved f o r a summary o r d e r r e v e r s i n g the 
R e f e r e e ' s o r d e r . S A I F c o n c u r r e d i n Argonaut's motion. C l a i m a n t 
d i d not r e s p o n d . The Board was w i t h o u t a u t h o r i t y a t t h a t time to 
r u l e on the motion b e c a u s e the r e c o r d had not been p r e p a r e d by the 
H e a r i n g s D i v i s i o n p u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 3 ) . By the time the 
r e c o r d was p r e p a r e d , a b r i e f i n g s c h e d u l e had been e s t a b l i s h e d . 
Both Argonaut and S A I F then f i l e d b r i e f s . C l a i m a n t f i n a l l y 
responded t o the b r i e f i n g s c h e d u l e on March 6, 1985 by 
acknowledging the c o u r t ' s r u l i n g i n Bono v. S A I F and a g r e e i n g t h a t 
A r g o naut's s u g g e s t e d d i s p o s i t i o n of the c a s e was a p p r o p r i a t e . 

Argonaut has r e q u e s t e d t h a t i t be awarded i t s c o s t s and 
a t t o r n e y f e e s on r e v i e w . Although we agree t h a t time and e f f o r t 
c o u l d p r o b a b l y have been saved had c l a i m a n t responded t o 
A r g o n a u t ' s motion i n a more t i m e l y f a s h i o n , t h e r e i s no s t a t u t o r y 
or o t h e r b a s i s upon which t o g r a n t Argonaut's r e q u e s t . 

ORDER 

The o r d e r of the R e f e r e e d a t e d December 3, 1984 i s r e v e r s e d . 

RUSSELL D. SCHWEITZ, C l a i m a n t WCB 83-11543 
Cash R. P e r r i n e , C l a i m a n t ' s A t t o r n e y May 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w (Remanding) 

Reviewed by Board Members L e w i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e M i c h a e l 
J o h n s o n ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s l e f t l e g 
i n j u r y c l a i m . On r e v i e w , S A I F contends c l a i m a n t was not an Oregon 
s u b j e c t w orker. 

Our de novo r e v i e w of the r e c o r d has r e v e a l e d t h a t t h e 
R e f e r e e a d m i t t e d i n t o e v i d e n c e E x h i b i t s 8 and 8A. The e x h i b i t s , 
which a p p a r e n t l y were a copy of a l e t t e r and a t t a c h m e n t s from a 
bookkeeper f o r Cut-A-Log, I n c . , do not appear i n the e x h i b i t 
p o r t i o n of the r e c o r d . Moreover, no documents marked E x h i b i t 8 or 
8A appear i n the e n t i r e r e c o r d c u r r e n t l y s c h e d u l e d f o r r e v i e w . 
S A I F has r e c e n t l y p r o v i d e d the Board w i t h a copy of the 
a f o r e m e n t i o n e d e x h i b i t s . C o p i e s of some, but not a l l , of t h e s e 
documents a l r e a d y a r e p r e s e n t i n the r e c o r d . 

P u r s u a n t t o ORS 656.295(5) the Board may remand a c a s e t o the 
R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n or o t h e r n e c e s s a r y 
a c t i o n , when i t d e t e r m i n e s t h a t a c a s e has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . We c o n c l u d e 
t h a t the o m i s s i o n of E x h i b i t s 8 and 8A c o n s t i t u t e s an improper, 
i n c o m p l e t e , or o t h e r w i s e i n s u f f i c i e n t development of t h i s c a s e . 

A c c o r d i n g l y , we remand t o the R e f e r e e to r e c o n s i d e r t h i s 
m a t t e r i n l i g h t of our d i s c o v e r y . Should the R e f e r e e c o n c l u d e 
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t h a t a h e a r i n g i s n e c e s s a r y t o i d e n t i f y the a f o r e m e n t i o n e d 
e x h i b i t s and i n c l u d e them i n the r e c o r d , he i s d i r e c t e d t o 
i n i t i a t e t h e a p p r o p r i a t e p r o c e e d i n g s . The R e f e r e e i s f u r t h e r 
d i r e c t e d t o i s s u e an o r d e r on r e c o n s i d e r a t i o n i n d i c a t i n g the 
e f f e c t , i f any, the i n c l u s i o n of E x h i b i t s 8 and 8A i n t o t h e r e c o r d 
h a s upon h i s o r i g i n a l o r d e r . 

ORDER 

T h i s c a s e i s remanded t o the R e f e r e e f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

DARYL W. S E L L , C l a i m a n t WCB 84-08767 
H a y n e r , W a r i n g , e t a l . , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board en banc. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e T. L a v e r e Johnson's o r d e r which awarded c l a i m a n t a $2,000 
e m p l o y e r - p a i d a t t o r n e y ' s f e e f o r p r e v a i l i n g on a d e n i e d 
a g g r a v a t i o n c l a i m . The employer contends t h a t the R e f e r e e ' s award 
i s not a " r e a s o n a b l e a t t o r n e y f e e " and, indeed, i s e x c e s s i v e . 
C o n s i d e r i n g the e f f o r t s expended and r e s u l t s o b t a i n e d by 
c l a i m a n t ' s a t t o r n e y , OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) , we f i n d the f e e awarded 
e x c e s s i v e , and we modify the R e f e r e e ' s o r d e r a c c o r d i n g l y . 

C l a i m a n t s u s t a i n e d a compensable r i g h t a n k l e i n j u r y on 
September 9, 1983. T h i s c o n d i t i o n was d i a g n o s e d a s a s p r a i n , 
t r e a t e d c o n s e r v a t i v e l y and e v e n t u a l l y c l o s e d by the employer's 
N o t i c e of C l o s u r e g r a n t i n g a p p r o x i m a t e l y f i v e weeks o f temporary 
d i s a b i l i t y b e n e f i t s . C l a i m a n t worked r e g u l a r l y u n t i l June 1, 
1984, on which d a t e he r e i n j u r e d h i s r i g h t a n k l e w h i l e p l a y i n g 
s o f t b a l l or b a s e b a l l w i t h the company team. The employer d e n i e d 
t h i s i n c i d e n t , which r e s u l t e d i n i n c r e a s e d a n k l e symptoms and 
a d d i t i o n a l m e d i c a l t r e a t m e n t , by a f o r m a l d e n i a l l e t t e r d a t e d J u l y 
31, 1984. The employer s t a t e d t h a t c l a i m a n t ' s i n j u r y was a new, 
n o n i n d u s t r i a l i n j u r y , and f u r t h e r t h a t i t d i d not c o n s t i t u t e an 
a g g r a v a t i o n of c l a i m a n t ' s p r i o r , i n d u s t r i a l a n k l e i n j u r y . 

C l a i m a n t s e c u r e d the s e r v i c e s of c o u n s e l , who r e q u e s t e d a 
h e a r i n g i n h i s b e h a l f . I n a d d i t i o n , c o u n s e l s u b m i t t e d an 
a p p l i c a t i o n and s u p p o r t i n g a f f i d a v i t f o r an e x p e d i t e d h e a r i n g . 
The h e a r i n g was s e t on an e x p e d i t e d b a s i s . OAR 438-06-010. 

C l a i m a n t ' s a t t o r n e y g e n e r a t e d one m e d i c a l r e p o r t from 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , which was s u b m i t t e d a s an 
e x h i b i t . The h e a r i n g convened on the a f t e r n o o n of October 18, 
1984. Twelve e x h i b i t s , i n c l u d i n g c l a i m a n t ' s one, were o f f e r e d and 
a d m i t t e d . C l a i m a n t t e s t i f i e d i n h i s own b e h a l f . C l a i m a n t a l s o 
p r e s e n t e d t e s t i m o n y of a f r i e n d and coworker. The employer 
p r e s e n t e d one w i t n e s s . The r e c o r d of the h e a r i n g was c l o s e d t h a t 
same d a t e . 

C l a i m a n t attempted t o e s t a b l i s h t h a t h i s June 1, 1984 i n j u r y 
a r o s e out of and i n the c o u r s e of h i s employment. The R e f e r e e was 
not p e r s u a d e d . The R e f e r e e c o n c l u d e d , however, t h a t t h e e v i d e n c e 
p r e p o n d e r a t e d i n f a v o r of c o n c l u d i n g t h a t c l a i m a n t ' s r e i n j u r e d 
a n k l e was a compensable consequence o f h i s o r i g i n a l i n d u s t r i a l 
i n j u r y under the s t a n d a r d e n u n c i a t e d i n G r a b l e v. Weyerhaeuser 
Co., 291 Or 387, 401 ( 1 9 8 1 ) . 
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The t r a n s c r i p t of the o r a l p r o c e e d i n g b e f o r e the R e f e r e e i s 
81 p a ges. No w r i t t e n c l o s i n g argument was r e q u e s t e d or r e c e i v e d 
by the R e f e r e e . C l a i m a n t ' s a t t o r n e y h a s s u b m i t t e d an a f f i d a v i t 
d e t a i l i n g a t o t a l of 9.5 h o u r s expended i n r e p r e s e n t i n g c l a i m a n t 
i n c o n n e c t i o n w i t h the e mployer's d e n i a l . 

None of the i s s u e s i n t h i s c a s e a r e p a r t i c u l a r l y complex. 
C l a i m a n t proceeded on two t h e o r i e s a t h e a r i n g : one t h e o r y was t h a t 
he s u s t a i n e d a new i n j u r y a r i s i n g out of and i n the c o u r s e of h i s 
employment; the o t h e r t h e o r y b e i n g a compensable a g g r a v a t i o n . The 
former t h e o r y f a i l e d , and the l a t t e r p r e v a i l e d . C o u n s e l g e n e r a t e d 
a s i n g l e r e p o r t from c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . No 
d e p o s i t i o n s were i n v o l v e d . C o u n s e l ' s a f f i d a v i t r e f l e c t s t h a t a t 
the time of the h e a r i n g , h i s law f i r m ' s h o u r l y r a t e was $80 p e r 
hour. 

The employer r e l i e s upon our d e c i s i o n i n C l a r a H. P e o p l e s , 31 
Van N a t t a 134 ( 1 9 8 1 ) , i n which we reduced the i n s u r e r - p a i d 
a t t o r n e y ' s f e e awarded by the R e f e r e e from $1,436.17 t o $1,000. 
(The R e f e r e e i n P e o p l e s had e r r o n e o u s l y i n c l u d e d a d o c t o r ' s f e e 
f o r w r i t i n g a r e p o r t a s p a r t of the f e e awarded c o u n s e l . ) We 
noted i n P e o p l e s t h a t the a v e r a g e d e n i e d c l a i m w a r r a n t e d a f e e i n 
the range of $800 t o $1,200 which was s u b j e c t t o v a r i a t i o n 
depending upon e f f o r t s expended and r e s u l t s o b t a i n e d . See a l s o 
John C. Roop, 35 Van N a t t a 1652 ( 1 9 8 3 ) . 

On the e f f o r t s e x p e n d e d / r e s u l t s o b t a i n e d continuum f o r d e n i e d 
a g g r a v a t i o n c l a i m s i n g e n e r a l , on a s c a l e of 1 (minimum) t o 10 
(maximum), t h i s c a s e r a t e s about a 4. The time consumed i s f a i r l y 
modest and the f a c t u a l / l e g a l i s s u e s a r e v e r y s t r a i g h t f o r w a r d . 
The immediate b e n e f i t s t h a t a c c r u e d t o c l a i m a n t a s a r e s u l t of 
o v e r t u r n i n g the d e n i a l were temporary d i s a b i l i t y b e n e f i t s from the 
d a t e of c l a i m a n t ' s i n j u r y i n June of 1984 through the d a t e he 
r e t u r n e d t o work i n mid September of t h a t y e a r . I n a d d i t i o n , 
c l a i m a n t r e c e i v e d payment f o r the a d d i t i o n a l m e d i c a l s e r v i c e s 
i n c u r r e d a s a r e s u l t of the a g g r a v a t i o n . A l l t r e a t m e n t r e n d e r e d 
was c o n s e r v a t i v e . P e r h a p s more s i g n i f i c a n t i s the f a c t t h a t , 
c o n s i d e r i n g the n a t u r e of the o r i g i n a l i n j u r y and the " r e i n j u r y , " 
i f c l a i m a n t had f a i l e d to p r e v a i l i t would have been d i f f i c u l t t o 
"jump o v e r " t h i s d e n i a l i n the f u t u r e , i n the e v e n t he c o n t i n u e d 
to s u f f e r a n k l e problems. 

C o n s i d e r i n g the e f f o r t s expended and r e s u l t s o b t a i n e d i n 
c l a i m a n t ' s b e h a l f , a s p a r t i a l l y e s t a b l i s h e d by c o u n s e l ' s 
a f f i d a v i t , we f i n d t h a t $950 i s a r e a s o n a b l e a t t o r n e y ' s f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 31, 1984 i s m o d i f i e d 
i n s o f a r a s i t awarded c l a i m a n t ' s a t t o r n e y $2,000 f o r p r e v a i l i n g on 
t h i s d e n i e d a g g r a v a t i o n c l a i m . I n l i e u of the f e e awarded by the 
R e f e r e e , c l a i m a n t ' s a t t o r n e y i s awarded $950 f o r s e r v i c e s a t 
h e a r i n g . 
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RINALDO F. SIN C L A I R , C l a i m a n t WCB 82-11050 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w and the s e l f - i n s u r e d employer 
c r o s s - r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r w h i c h awarded 
c l a i m a n t an a d d i t i o n a l 160° f o r 50% uns c h e d u l e d d i s a b i l i t y f o r 
i n j u r y t o h i s low back and f u n c t i o n a l d i s t u r b a n c e i n a d d i t i o n t o 
p r i o r D e t e r m i n a t i o n Order awards t o t a l l i n g 64° f o r 20% u n s c h e d u l e d 
d i s a b i l i t y f o r low back i n j u r y and 15° f o r 10% l o s s of use of 
c l a i m a n t ' s l e f t l e g . C l a i m a n t contends t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . The employer contends t h a t the R e f e r e e ' s award 
was e x c e s s i v e . 

We a f f i r m the or d e r of the R e f e r e e w i t h the f o l l o w i n g 
comment. The R e f e r e e s t a t e d : 

" F i r s t , I am not c o n s i d e r i n g the August 1, 
1983 r e p o r t of Mark Ackerman, p s y c h o l o g i s t . 
I do not c o n s i d e r the c o n c l u s i o n s of a 
p s y c h o l o g i s t a s p r o b a t i v e . A p s y c h i a t r i s t 
y e s , a p s y c h o l o g i s t no." 

We t a k e e x c e p t i o n . See B a r r e t t v. C o a s t Range Plywood, 294 
Or 641 ( 1 9 8 3 ) . On our de novo r e v i e w we have c o n s i d e r e d Dr. 
Ackerman's r e p o r t . 

The Board a f f i r m s the or d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 14, 1984 i s a f f i r m e d . 
JOSEPH R. SMITH, C l a i m a n t WCB 83-11027 . 
Hayner, e t a l . , C l a i m a n t ' s A t t o r n e y s May 31, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r 
which awarded c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y 
e f f e c t i v e October 10, 1984, the d a t e of h e a r i n g . The o n l y i s s u e 
on r e v i e w i s whether c l a i m a n t i s e n t i t l e d t o an award f o r 
permanent t o t a l d i s a b i l i t y . T h i s , i n t u r n , depends upon our 
f i n d i n g s and c o n c l u s i o n s c o n c e r n i n g whether c l a i m a n t i s so 
s e v e r e l y d i s a b l e d a s t o be e n t i r e l y e x c u s e d from t h e seek-work 
r e q u i r e m e n t of ORS 6 5 6 . 2 0 6 ( 3 ) . See g e n e r a l l y George M. T u r n e r , 37 
Van N a t t a 531 (May 7, 1 9 8 5 ) . 

The m e d i c a l and v o c a t i o n a l e v i d e n c e p e r s u a d e s us t h a t t h i s 61 
y e a r o l d former dock foreman i s pe r m a n e n t l y i n c a p a c i t a t e d from 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , 
and t h a t i t would be f u t i l e f o r him t o attempt t o be employed. 
T h e r e f o r e , we a f f i r m the R e f e r e e ' s o r d e r awarding permanent t o t a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $750 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the S A I F C o r p o r a t i o n . 



DONALD M. VAN DINTER, C l a i m a n t WCB 8 1 - 0 5 3 0 3 , 8 2 - 0 6 3 0 2 , 8 2 - 0 7 0 8 4 , 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y 8 2 - 0 9 0 3 8 , 8 3 - 0 2 6 3 1 , 8 3 - 0 6 9 6 2 , 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 83-06963 & 83-06964 
Schwenn, e t a l . , D e f e n s e A t t o r n e y s May 31, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members L e w i s and McMurdo. 

The S A I F C o r p o r a t i o n , a s i n s u r e r f o r T r a i l e r Equipment ( T E ) , 
r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s o r d e r which: (1) s e t a s i d e i t s de 
f a c t o d e n i a l of c l a i m a n t ' s A p r i l 1981 c l a i m f o r a new i n j u r y ; ( 2) 
i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low 
back i n j u r y to 5% (16°), whereas a November 25, 1980 D e t e r m i n a t i o n 
Order had awarded no permanent d i s a b i l i t y ; ( 3) a s s e s s e d i t p e n a l t i e s 
and accompanying a t t o r n e y f e e s f o r an u n r e a s o n a b l e d e l a y and r e f u s a l 
to t i m e l y f u r n i s h m e d i c a l r e p o r t s ; (4) o r d e r e d i t t o pay temporary 
d i s a b i l i t y c ompensation from the d a t e of the A p r i l 1981 i n j u r y through 
the d a t e of a p r i o r R e f e r e e ' s o r d e r a t an A p r i l 1981 wage r a t e , l e s s 
time worked and time l o s s b e n e f i t s p a i d a t a lower wage r a t e ; and (5) 
a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r f a i l i n g to comply w i t h the 
p r i o r R e f e r e e ' s o r d e r . 

S A I F ( T E ) c o n t e n d s : (1) The Board had no a u t h o r i t y t o remand i t s 
p r i o r r e q u e s t f o r r e v i e w and, i n e f f e c t , d e l e g a t e i t s r e v i e w i n g 
f u n c t i o n t o the H e a r i n g s D i v i s i o n ; ( 2) the R e f e r e e m i s c o n s t r u e d the 
Board's Order on Remand by e n f o r c i n g p r i o r o r d e r s b ut not a l l o w i n g the 
i n s u r e r s t o a s s e r t p o s s i b l e d e f e n s e s ; (3) the R e f e r e e e r r o n e o u s l y 
awarded time l o s s , p e n a l t i e s and accompanying a t t o r n e y f e e s f o r 
o v e r l a p p i n g and c o n c u r r e n t time p e r i o d s ; (4) c l a i m a n t i s not e n t i t l e d 
to an award of permanent d i s a b i l i t y ; and ( 5 ) c l a i m a n t ' s award of 
a t t o r n e y f e e s was e x c e s s i v e . 

S A I F , a s i n s u r e r f o r Columbia B a t t e r y ( C B ) , c r o s s - r e q u e s t s 
r e v i e w of t h o s e p o r t i o n s of R e f e r e e G a l t o n ' s o r d e r w h i c h : (1) s e t 
a s i d e i t s September 1982 d e n i a l of c l a i m a n t ' s December 1981 new 
i n j u r y c l a i m ; (2) awarded c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d f e e 
f o r p r e v a i l i n g on the d e n i e d c l a i m of $2,000; (3) o r d e r e d i t t o 
pay temporary d i s a b i l i t y from the December 1981 i n j u r y d a t e u n t i l 
c l a i m c l o s u r e ; and (4) awarded i n t e r i m compensation, p e n a l t i e s and 
accompanying a t t o r n e y f e e s . 

On r e v i e w , S A I F (CB) c o n t e n d s : (1) A p r e v i o u s R e f e r e e ' s 
o r d e r , s i n c e v a c a t e d by Board o r d e r , s h o u l d be b i n d i n g on claima n t " 
and S A I F ( T E ) , t h e r e b y d i s m i s s i n g S A I F (CB) and F i r e m a n ' s Fund 
I n s u r a n c e Company a s p a r t i e s ; ( 2 ) the Board e r r e d i n remanding t o 
the R e f e r e e f o r a h e a r i n g on r e s p o n s i b i l i t y ; (3) the R e f e r e e 
exceeded t h e scope of h i s i n s t r u c t i o n s on remand; ( 4 ) the R e f e r e e 
i m p r o p e r l y a s s e s s e d d u p l i c a t i v e , o v e r l a p p i n g and e x c e s s i v e awards 
of temporary d i s a b i l i t y b e n e f i t s , i n t e r i m compensation, p e n a l t i e s 
and accompanying a t t o r n e y f e e s ; and ( 5 ) c l a i m a n t s u s t a i n e d an 
a g g r a v a t i o n r a t h e r than a new i n j u r y as a r e s u l t of t h e December 
1981 i n c i d e n t . 

F i r e m a n ' s Fund I n s u r a n c e Company c r o s s - r e q u e s t s r e v i e w of 
th o s e p o r t i o n s of R e f e r e e G a l t o n ' s o r d e r which: ( 1 ) s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s A p r i l 1981 new i n j u r y c l a i m ; ( 2 ) awarded 
temporary d i s a b i l i t y b e n e f i t s from the A p r i l 13, 1981 i n j u r y 
through September 21, 1981, the d a t e of c l a i m c l o s u r e r e l a t i v e to 
the A p r i l 1981 i n c i d e n t ; (3) awarded c l a i m a n t an i n s u r e r - p a i d 
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attorney's fee of $3,000; (4) assessed a penalty, l e s s p e n a l t i e s 
paid pursuant to a previous Referee's order, based on temporary 
d i s a b i l i t y b e n e f i t s accrued between J u l y 7, 1982, the date 
Fireman's r e c e i v e d n o t i c e of the claim, and September 8, 1982, the 
date Fireman's issued i t s d e n i a l , and accompanying attorney's 
fe e s ; (5) ordered Fireman's to pay temporary d i s a b i l i t y b e n e f i t s , 
p l u s p e n a l t i e s and accompanying attorney fees, as d i r e c t e d by a 
p r i o r Referee's order, as w e l l as through the date of i t s 
September 1982 d e n i a l , l e s s amounts p r e v i o u s l y paid; and (6) 
p a r t i a l l y s e t aside Fireman's d e n i a l which attempted to deny 
future r e s p o n s i b i l i t y for claimant's medical treatment. 

On review, Fireman's contends: (1) The Referee erred i n 
awarding temporary d i s a b i l i t y b e n e f i t s which were d u p l i c a t i v e , 
covered overlapping periods and were e x c e s s i v e ; (2) the Referee 
erroneously f a i l e d to allow the i n s u r e r s ' o f f s e t s , which r e s u l t e d 
i n a w i n d f a l l to claimant; (3) claimant's attorney fee awards were 
e x c e s s i v e ; and (4) Fireman's was not respo n s i b l e for claimant's 
A p r i l 1981 i n c i d e n t nor h i s subsequent condition. 

T h i s matter i s once again before the Board for review. The 
f a c t s of t h i s case were s e t f o r t h i n our previous Order on Review 
(Remanding), Donald M. Van P i n t e r , 35 Van Natta 1574 (1983), and 
s h a l l not be repeated h e r e i n . S u f f i c e i t to say that we described 
t h i s case as a "procedural morass," vacated a l l previous orders 
and remanded with the goal to "make a 'fresh s t a r t ' to determine 
the r e a l question i n t h i s case, i . e . , employer/insurer 
r e s p o n s i b i l i t y . " 

The Referee has made those r e s p o n s i b i l i t y determinations i n a 
l o g i c a l , cogent manner, w e l l supported by the f a c t s and p r e v a i l i n g 
law. Therefore, we a f f i r m those portions of the Referee's order 
which p e r t a i n to in s u r e r r e s p o n s i b i l i t y for three separate and 
d i s t i n c t new i n j u r i e s s u f f e r e d by claimant. 

We disagree with the i n s u r e r s ' contentions that the Board, i n 
e f f e c t , delegated i t s a p p e l l a t e r e s p o n s i b i l i t y by remanding to the 
Referee. Further, we disagree that the Referee exceeded the scope 
of h i s a u t h o r i t y i n hearing the case on remand. The Board may 
remand the case to the Referee for further evidence taking, 
c o r r e c t i o n or other necessary a c t i o n i f i t determines that a case 
has been improperly, incompletely or otherwise i n s u f f i c i e n t l y 
developed. ORS 656.295(5). I n view of the complex procedural 
entanglements present i n t h i s case, as w e l l as claimant's f a i l u r e 
to r e c e i v e compensation due to the i n s u r e r s ' f a i l u r e to procure a 
.307 order, we conclude that our d e c i s i o n to remand was necessary 
and f u l l y supportable. Furthermore, given our i n t e n t i o n to allow 
the Referee an opportunity to make a " f r e s h s t a r t , " we f i n d that 
he did not exceed h i s a u t h o r i t y i n i s s u i n g h i s order. F i n a l l y , i n 
conducting our de novo review of the record, we have considered 
a l l of the arguments r a i s e d by the i n s u r e r s , i n c l u d i n g c o l l a t e r a l 
estoppel, r e s j u d i c a t a , waiver and the l i k e , and have found them 
unpersuasive. 

We rev e r s e and modify c e r t a i n portions of the Referee's order 
which awarded claimant temporary d i s a b i l i t y and assessed Fireman's 
p e n a l t i e s and attorney f e e s . 

S p e c i f i c a l l y , we conclude that claimant i s not e n t i t l e d to 
temporary d i s a b i l i t y concerning h i s A p r i l 1981 i n j u r y for the 
period from December 9, 1981 through J u l y 6, 1982. Although 
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Referee Pferdner's February 1983 order d i r e c t e d Fireman's to 
process the claim, we are persuaded that had the claim been 
a p p r o p r i a t e l y processed claimant would not have been e n t i t l e d to 
compensation during t h i s period. SAIF (TE) had paid compensation 
for t h i s period r e l a t i v e to claimant's December 1981 i n c i d e n t , 
which at that time SAIF (TE) was t r e a t i n g as an aggravation. 
Since there would be no compensation "then due" for t h i s period, 
i t f ollows that no penalty and attorney fee can be awarded. 
Whitman v. I n d u s t r i a l Indemnity, 73 Or App 73 (1985); D a r r e l l W. 
Carr, 36 Van Natta 16, 17 (1983). 

Furthermore, we conclude that Fireman's should only be 
o b l i g a t e d to pay time l o s s between A p r i l 13, 1981 and September 21, 
1981 once. The time l o s s award granted by the Referee's order i n 
WCB Case No. 82-07084 w i l l s u f f i c e . Therefore, that p o r t i o n of 
the Referee's order i n WCB Case No. 83-02631 which d i r e c t e d an 
a d d i t i o n a l temporary d i s a b i l i t y award for the same period i s 
r e v e r s e d . 

The above reasoning r e s u l t s in the following modifications to 
the Referee's order concerning p e n a l t i e s and accompanying attorney 
fees regarding t h i s p a r t i c u l a r matter. The 25% penalty should 
only be applied to temporary d i s a b i l i t y b e n e f i t s payable between 
A p r i l 13, 1981 and September 21, 1981 as ordered i n WCB Case No. 
82-07084. Claimant's reasonable attorney's fee should be reduced 
to $500. 

I n a d d i t i o n , the evidence suggests that Fireman's did attempt 
to comply with that portion of Referee Pferdner's order which 
found that claimant was e n t i t l e d to interim compensation between 
J u l y 7, 1982, the date of notice of the claim, and September 8, 
1982, the date of Fireman's d e n i a l , as w e l l as p e n a l t i e s and 
attorney f e e s . Therefore, Fireman's should pay i n t e r i m 
compensation between the aforementioned dates, l e s s compensation 
p r e v i o u s l y p a i d . Fireman's s h a l l a l s o be assessed a penalty of 
25% of any amount l e f t unpaid, l e s s p e n a l t i e s p r e v i o u s l y paid, i f 
any. Claimant i s e n t i t l e d to a reasonable attorney's fee of $400 
concerning t h i s i s s u e . Those portions of the Referee's order 
p e r t a i n i n g to WCB Case Nos. 82-07084 and 83-02631 which are 
i n c o n s i s t e n t with the conclusions expressed i n t h i s paragraph are 
hereby modified. 

Our d e c i s i o n should not be i n t e r p r e t e d as rewarding Fireman's 
r e c a l c i t r a n c e i n complying with a p r i o r Referee's order. Given 
the extent of the remaining temporary d i s a b i l i t y awards which we 
are a f f i r m i n g , as w e l l as the s i g n i f i c a n t p e n a l t i e s a ssessed on 
these awards, we are reasonably c e r t a i n that Fireman's would be 
the f i r s t to argue against any conclusion that today's order was 
l e n i e n t and encourages employers/insurers to disobey Referee 
orders. 

The s o - c a l l e d "double payments" i s s u e , or compensation for 
overlapping periods, stems p r i m a r i l y from the i n s u r e r s ' f a i l u r e to 
process outstanding claims or to abide by p r i o r Referees' orders. 
ORS 656.313(1) provides that the f i l i n g of a request for review 
s h a l l not s t a y the payment of compensation. Consequently, i n some 
inst a n c e s Referee Galton not only echoed the p r i o r Referees' 
con c l u s i o n s i n h i s own order, but enforced t h e i r orders, thereby 
p e n a l i z i n g the i n s u r e r s for t h e i r d e l i b e r a t e r e f u s a l s to comply 
with the p r i o r orders. 
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We support the Referee's a n a l y s i s because to f a i l to enforce 
the previous orders would serve as an impetus to 
employers/insurers to r e f u s e to comply with the Referee's order 
with the hope that the order w i l l u l t i m a t e l y be overturned. I f 
such an a t t i t u d e i s countenanced, even i m p l i c i t l y , a p r i n c i p l e 
c r i t i c a l to not only the e f f i c i e n c y , but the i n t e g r i t y of the 
workers' compensation system could be i r r e p a r a b l y damaged. 

As we noted i n P a r r e l l Messinger, 35 Van Natta 161, 166 
(1983), "Assessment of p e n a l t i e s and attorney fees, while 
punishing the r e c a l c i t r a n t i n s u r e r a f t e r the f a c t , does nothing 
for the claimant when he i s most i n need of compensation 
b e n e f i t s . " This s i t u a t i o n presents s i m i l a r circumstances. On 
f i r s t blush i t appears claimant i s r e c e i v i n g a w i n d f a l l of 
b e n e f i t s from a multitude of sources, a r e s u l t which we g e n e r a l l y 
r e f r a i n from supporting. See Charles E. F i s c h e r , 36 Van Natta 
1500, 1553 (1984). However, one must consider that for a 
s i g n i f i c a n t period claimant received no compensation from any 
i n s u r e r , not only due to h i s lack of success i n obtaining the 
b e n e f i t s of a ".307" order, but even i n the face of outstanding 
claims and Referee orders. Considering the i n t e n t and purpose 
behind the workers' compensation system, awards of temporary 
d i s a b i l i t y b e n e f i t s covering overlapping periods from s e v e r a l 
i n s u r e r s i s f u l l y supportable, p a r t i c u l a r l y where the i n s u r e r s ' 
i n a c t i o n s or omissions represent separate, d i s t i n c t and d e l i b e r a t e 
d e c i s i o n s to r e f r a i n from following e s t a b l i s h e d procedures as they 
p e r t a i n to i n d i v i d u a l c l a i m s . 

F i n a l l y , following our de novo review of the record, and 
considering (1) the unique circumstances presented i n t h i s case, 
which includes numerous l e g a l and f a c t u a l i s s u e s of varying 
degrees of complexity; (2) the p r o t r a c t e d l i t i g a t i o n necessary to 
reach the ultimate r e s o l u t i o n of these i s s u e s ; and (3) the 
" e f f o r t s expended and the r e s u l t s obtained," we conclude that the 
Referee's awards of attorney fees, not otherwise reversed by t h i s 
order, were appropriate. See OAR 438-47-010(2). 

However, we r e v e r s e that portion of the Referee's order which 
awarded claimant a $400 attorney's fee to be paid by SAIF (TE) i n 
WCB 83-06962. Due to the lack of medical v e r i f i c a t i o n of an 
i n a b i l i t y to work and other reasons, SAIF (TE) was under no 
o b l i g a t i o n to pay i n t e r i m compensation concerning claimant's 
aggravation claim. Since there was no compensation upon which to 
base a penalty, no penalty or attorney fee can be awarded. 
D a r r e l l W. Carr, 36 Van Natta 16, 164 (1984). 

The remaining portions of the Referee's order are affirmed. 

ORDER 

The Referee's orders dated October 31, 1983 and November 22, 
1983 are affirmed, modified and reversed i n p a r t . The following 
portions of WCB Case Nos. 82-07084 and 83-02631 are modified. 
Claimant s h a l l r e c e i v e from Fireman's Fund Insurance Company 
temporary d i s a b i l i t y compensation due between J u l y 7, 1982 and 
September 8, 1982, l e s s amounts p r e v i o u s l y p a i d . Fireman's s h a l l be 
assessed a 25% penalty on t h i s amount, l e s s p e n a l t i e s p r e v i o u s l y 
paid, i f any. Claimant i s awarded a reasonable attorney's fee of 
$400 concerning t h i s i s s u e . Claimant's award of temporary 
d i s a b i l i t y compensation, and accompanying 25% penalty, between 
December 9, 1981 and J u l y 6, 1982 i n WCB Case No. 83-02631 i s 
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r e v e r s e d . Claimant's award of temporary d i s a b i l i t y compensation 
between A p r i l 13, 1981 and September 21, 1981 i n WCB Case No. 
83-02631 i s r e v e r s e d . Fireman's s h a l l be assessed a 25% penalty on 
the temporary d i s a b i l i t y compensation due between A p r i l 13, 1981 and 
September 21, 1981 as ordered by WCB Case No. 82-07084. Claimant's 
attorney fee award i s reduced to $500. Claimant's award of a $400 
attorney fee i n WCB Case No. 83-06962 i s r e v e r s e d . The remainder of 
the Referee's orders are affirmed. Claimant's attorney i s awarded 
$900 for s e r v i c e s on board review, to be paid in equal proportions 
by the three i n s u r e r s h e r e i n . 

S Y L V I A A. WEAVER, C l a i m a n t WCB 8 4 - 0 1 1 1 5 , 8 4 - 0 4 2 5 1 & 8 4 - 0 4 2 5 2 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s May 3 1 , 1 9 8 5 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
D a v i d H o m e , D e f e n s e A t t o r n e y 
J o h n S n a r s k i s , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

EBI Companies requests review of that portion of Referee 
F i n k ' s order that declared i t r e s p o n s i b l e for claimant's l e f t foot 
condition, diagnosed as Morton's neuroma. I n d u s t r i a l Indemnity 
Company c r o s s - r e q u e s t s review of that portion of the Referee's 
order that assessed a penalty and i n s u r e r - p a i d attorney fee 
a g a i n s t i t . The i s s u e s are r e s p o n s i b i l i t y between s u c e s s i v e 
i n s u r e r s of the same employer and p e n a l t i e s and attorney f e e s . 
Wausau Insurance Company i s a l s o a p a r t y to Board review. The 
compensability of claimant's condition i s conceded by a l l three 
i n s u r e r s . 

EBI insured the employer p r i o r to and through February 1982. 
Wausau insured the employer from March 1, 1982 through February 
1983. I n d u s t r i a l Indemnity was on the r i s k from March 1, 1983 to 
the p r e s e n t . Each of the i n s u r e r s advance arguments d i r e c t e d a t 
p l a c i n g r e s p o n s i b i l i t y on one of the other i n s u r e r s . 

EBI argues that I n d u s t r i a l Indemnity, as the l a s t insurer,' i s 
r e s p o n s i b l e for claimant's condition under the l a s t i n j u r i o u s 
exposure r u l e . I n d u s t r i a l Indemnity argues that the l a s t 
i n j u r i o u s exposure r u l e does not apply i n t h i s case and that EBI 
i s r e s p o n s i b l e as the aggravation i n s u r e r , or, i n the a l t e r n a t i v e , 
that i f the l a s t i n j u r i o u s exposure r u l e does apply, Wausau i s 
r e s p o n s i b l e because claimant became d i s a b l e d while the employer 
was insured by Wausau. Wausau argues that the Referee's order 
should be affirmed, or, i n the a l t e r n a t i v e , that the l a s t 
i n j u r i o u s exposure r u l e r e q u i r e s that I n d u s t r i a l Indemnity be held 
r e s p o n s i b l e . Claimant urges that I n d u s t r i a l Indemnity i s 
r e s p o n s i b l e , again under the l a s t i n j u r i o u s exposure r u l e , as 
a m p l i f i e d by the Court of Appeals s i n c e the Referee's order was 
i s s u e d . 

Claimant has worked as a w a i t r e s s for over 30 y e a r s . I n 
1976, while working for t h i s employer, claimant's condition of 
Morton's neuroma was accepted by EBI, processed as a d i s a b l i n g 
occupational d i s e a s e c l a i m and u l t i m a t e l y closed by a 1979 
Determination Order that granted claimant a scheduled award of 
13.5° for 10% l o s s of use of the l e f t foot. I n 1980 claimant was 
again t r e a t e d for pain, which was r e l i e v e d by l o c a l i n j e c t i o n s . 
Claimant again came under her doctor's care on February 22, 1983. 
Dr. F r a s e r , claimant's t r e a t i n g p o d i a t r i s t throughout, opined i n 
1983 that claimant's c l i n i c a l s i t u a t i o n remained a neuroma, and 
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that the same or s i m i l a r symptoms had p e r s i s t e d throughout 
claimant's claim h i s t o r y . He noted that a f t e r repeated v i s i t s , he 
found a palpable mass between the metatarsal heads that had become 
l a r g e r over time. F i n a l l y , Dr. F r a s e r opined that (1) claimant's 
c o n d i t i o n was a progression of her i n i t i a l c o n dition and (2) 
" [ c l a i m a n t ' s ] work has been a s u b s t a n t i a l f a c t o r i n the worsening 
of t h i s c o n d i t i o n . " There i s no medical evidence p e r s u a s i v e l y 
c o n t r a r y to Dr. F r a s e r ' s opinion. 

Reduced to fundamentals, the question we must r e s o l v e i s 
whether claimant's present condition i s an aggravation of her 1976 
occupational d i s e a s e accepted by EBI, or a new condition for which 
one of the subsequent i n s u r e r s i s r e s p o n s i b l e . I n d u s t r i a l 
Indemnity argues that claimant's condition i s an aggravation, 
p o i n t i n g to a u t h o r i t y that aggravations of occupational d i s e a s e 
c a s e s are t r e a t e d the same as aggravations of i n d u s t r i a l 
i n j u r i e s . Professor Larson s t a t e s : 

"Recurrences of d i s a b i l i t y i n occupational 
d i s e a s e cases are treated the same as 
recurrences of d i s a b i l i t y i n a c c i d e n t a l 
i n j u r y c a s e s . Thus, when d i s a b i l i t y has 
once r e s u l t e d from occupational d i s e a s e , a 
second d i s a b i l i t y occurring under a 
d i f f e r e n t c a r r i e r w i l l be chargeable to the 
f i r s t c a r r i e r if^ i t i s a recurrence of the 
f i r s t d i s a b i l i t y . " 

4 Larson, Workmen's Compensation Law, § 95.27 (1984) (Emphasis 
added). 

Professor Larson's statement, while p e r s u a s i v e i n the 
a b s t r a c t , does not answer the question, however, because of the 
i t a l i c i z e d " i f " i n the quoted passage. V/hether a present 
condition i s a "mere recurrence" as opposed to a new condition 
w i l l always be a question of f a c t to be decided on a case by case 
b a s i s . To t h i s extent, a n a l y s i s of t h i s case i s not u n l i k e that 
i n an "aggravation versus new i n j u r y a n a l y s i s " i n a s u c c e s s i v e 
i n j u r y case. 

EBI argues that the l a s t i n j u r i o u s exposure r u l e a p p l i e s to 
t h i s case, and under that r u l e e i t h e r Wausau or I n d u s t r i a l 
Indemnity are r e s p o n s i b l e . EBI r e l i e s upon Boise Cascade Corp. v. 
Starbuck, 296 Or 238 (1984) and FMC Corp. v. L i b e r t y Mutual I n s . 
Co., 70 Or App 370 (1984), c l a r i f i e d , 73 Or App 2 2 3 ( A p r i l 17, 
1985). I n d u s t r i a l Indemnity argues that these cases are to be 
d i s t i n g u i s h e d from the present case because each of them d e a l t 
with determining compensability of an occupational d i s e a s e i n the 
f i r s t i n s t a n c e . I n t h i s case, the compensability of claimant's 
occupational d i s e a s e was e s t a b l i s h e d when EBI accepted the c l a i m 
i n 1977, thus, I n d u s t r i a l Indemnity argues, the present c o n d i t i o n 
can be nothing more than an aggravation of that accepted c o n d i t i o n . 

There are p e r s u a s i v e aspects to both arguments, and we f i n d 
very l i t t l e i n the way of s p e c i f i c guidance i n the a p p e l l a t e 
d e c i s i o n s . As noted above, however, whether claimant's present 
condition i s an aggravation or a new condition i s f i r s t a question 
of f a c t . We b e l i e v e that our determination of the f a c t u a l 
question must be guided by the Supreme Court's opinions i n the 
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l i n e of cases beginning with Weller v. Union Carbide, 288 Or 27 
(1979), and most r e c e n t l y supplemented by Wheeler v. Boise 
Cascade, 298 Or 425 (1985). The s o - c a l l e d "Weller t e s t " for 
e s t a b l i s h i n g the compensability of an occupational d i s e a s e c l a i m 
was s t a t e d by the court a s : 

" [ I j n order to p r e v a i l claimant would have 
to prove by a preponderance of the evidence 
that (1) h i s work a c t i v i t y and conditions 
(2) caused a worsening of h i s underlying 
d i s e a s e (3) r e s u l t i n g i n an i n c r e a s e i n h i s 
pain (4) to the extent that i t produces 
d i s a b i l i t y or r e q u i r e s medical s e r v i c e s . " 

Weller v. Union Carbide, supra, 288 Or at 35. 

The "Weller t e s t " has been applied by the courts so f a r only 
i n d eciding compensability of occupational d i s e a s e claims i n the 
f i r s t i n s t a n c e . However, the Supreme Court has r e c e n t l y decided 
that the a n a l y s i s of Weller a p p l i e s whether or not a claimant's 
c o n d i t i o n i s symptomatic a t the time of employment. Wheeler v. 
Boise Cascade, supra, 298 Or at 457-58. That being the case, the 
s i g n i f i c a n c e i n t h i s case of E B I ' s acceptance of claimant's 
c o n d i t i o n i n 1977 and the c l o s u r e of her claim i n 1979 i s to 
e s t a b l i s h the b a s e l i n e from which to measure whether a "Weller 
worsening" has occurred, as opposed to a "mere recurrence of 
d i s a b i l i t y . " That claimant continued to be symptomatic a f t e r the 
1979 Determination Order i s a f a c t rendered l e s s s i g n i f i c a n t by 
Wheeler. Further, we f i n d no meaningful d i s t i n c t i o n between a 
compensable underlying condition and one that i s noncompensable. 
The only question i s whether the condition worsened due to 
employment. See Hutcheson v. Weyerhaeuser, 288 Or 51 (1979). 

We are persuaded by a preponderance of the evidence that 
claimant's underlying d i s e a s e worsened because of her employment 
a f t e r EBI no longer insured the employer. The Referee's 
assignment of r e s p o n s i b i l i t y to EBI was, therefore, erroneous. 
T h i s f i n d i n g does not, however, end the i n q u i r y . 

We must now apply the l a s t i n j u r i o u s exposure r u l e to 
determine r e s p o n s i b i l i t y between Wausau and I n d u s t r i a l Indemnity. 
Claimant sought medical a t t e n t i o n for her worsened co n d i t i o n s i x 
days p r i o r to the termination of Wausau's coverage. The evidence 
persuades us that claimant's condition continued to worsen between 
February 1983 and the hearing. We determine r e s p o n s i b i l i t y as of 
the h e a r i n g . 

The evidence e s t a b l i s h e s that claimant's worsened co n d i t i o n 
was caused by continued weight-bearing due to the nature of her 
employment. FMC Corp. v. L i b e r t y Mutual I n s . Co., 70 Or App 370 
(1984), c l a r i f i e d , 7 3 Or App 2 2 3 ( A p r i l 17, 1985), a l s o involved 
a s i n g l e employer and exposure to occupational d i s e a s e over time 
while d i f f e r e n t i n s u r e r s provided workers' compensation coverage 
to the employer, i n c l u d i n g a period when the employer was 
s e l f - i n s u r e d . The Court of Appeals applied the l a s t i n j u r i o u s 
exposure r u l e to hold the s e l f - i n s u r e d employer l i a b l e as the l a s t 
" i n s u r e r " where the conditions during i t s "coverage" could have 
caused the condition and where i t could not prove that an e a r l i e r 
exposure was the s o l e cause or that i t s employment could not 
p o s s i b l y have caused the d i s e a s e . 70 Or App at 374. As the court 
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made c l e a r i n i t s opinion on r e c o n s i d e r a t i o n , that the employer 
was r e s p o n s i b l e for the claimant's condition was never i n 
question. FMC Corp. v. L i b e r t y Mutual I n s . Co., 7 3 or App 2 2 3 
(On Reconsideration, A p r i l 17, 1985), S l i p Op. at I . We f i n d t h i s 
case to be v i r t u a l l y i n d i s t i n g u i s h a b l e from FMC Corp. v. L i b e r t y 
Mutual I n s . Co. We a l s o f i n d that claimant's employment 
a c t i v i t i e s during I n d u s t r i a l Indemnity's coverage could have 
caused claimant's worsened condition at the time of the hearing, 
and that I n d u s t r i a l Indemnity did not prove that claimant's 
a c t i v i t i e s during Wausau's or E B I ' s coverage were the s o l e cause 
of claimant's worsened condi t i o n . Accordingly, I n d u s t r i a l 
Indemnity i s r e s p o n s i b l e for claimant's c o n d i t i o n . See a l s o 
I n d u s t r i a l Indemnity Co. v. Kearns, 70 Or App 583, 588 (1984). 

The Referee a l s o assessed p e n a l t i e s against a l l three 
i n s u r e r s . EBI was ordered to pay a d d i t i o n a l compensation of 15% 
of any unpaid temporary d i s a b i l i t y b e n e f i t s during a seven month 
delay i n acceptance or d e n i a l of claimant's aggravation c l a i m . 
EBI does not contest t h i s penalty on Board review, and i t w i l l be 
affirmed. I n d u s t r i a l Indemnity and Wausau were ordered to pay as 
a penalty 25% of any compensation due to claimant as of May 25, 
1984, the date an order was entered designating I n d u s t r i a l 
Indemnity as paying agent pursuant to ORS 656.307. Each i n s u r e r 
was a l s o ordered to pay a $500 p e n a l t y - a s s o c i a t e d attorney fee. 

On Board review, I n d u s t r i a l Indemnity o b j e c t s to the penalty 
and attorney fee, while Wausau's b r i e f i s s i l e n t on the i s s u e . 
Notwithstanding Wausau's apparent acquiescence, we conclude that 
the Referee's r a t i o n a l e for imposing a penalty and a s s o c i a t e d 
attorney fee i s without s t a t u t o r y b a s i s , and we r e v e r s e that 
p o r t i o n of the Referee's order. 

The Referee imposed the p e n a l t i e s because both Wausau and 
I n d u s t r i a l Indemnity i n i t i a l l y contested the compensability of 
claimant's condition, thereby delaying the issuance of an order 
under ORS 656.307. On February 10, 1984 the Worker's Compensation 
Department communicated with a l l three i n s u r e r s regarding the 
issuance of a .307 order. On February 16, 1984 EBI denied 
r e s p o n s i b i l i t y only. On February 27, 1984 I n d u s t r i a l Indemnity 
denied r e s p o n s i b i l i t y and compensability. On March 8, 1984 Wausau 
denied compensability and, by i m p l i c a t i o n , r e s p o n s i b i l i t y . 
I n d u s t r i a l Indemnity withdrew i t s d e n i a l as to compensability on 
A p r i l 19, 1984 and Wausau did l i k e w i s e on May 18, 1984. The .307 
order issued May 25, 1984. 

A s i m i l a r i s s u e arose i n EBI Companies v. Thomas, 66 Or App 
105 (1983), where we awarded an i n s u r e r - p a i d attorney fee for the 
i n s u r e r ' s delay i n seeking a .307 order. I n r e v e r s i n g our award, 
the court s t a t e d : 

"ORS 656.307 and OAR [436]-54-332 do not 
provide for attorney fees (or p e n a l t i e s ) i f 
an i n s u r e r unreasonably delays a request to 
designate a paying agent. Neither does 
656.262(9) [ s i c - now ORS 656.262(10)] so 
provide. EBI's request for a .307 order 
might have been more prompt i f i t s d e n i a l 
of the claim had not been delayed, but i n 
the absence of s p e c i f i c s t a t u t o r y a u t h o r i t y 
for imposition of attorney fees (or 

- 6 5 9 -



p e n a l t i e s ) the Board may not impose them, 
even i f the delay i n requesting the .307 
order r e s u l t s from unreasonable delay i n 
d e n i a l of a claim." 

66 Or App at 111-12. 

I n t h i s case, Wausau's and I n d u s t r i a l Indemnity's d e n i a l s 
were timely . A d d i t i o n a l l y , we have n e i t h e r found nor been 
r e f e r r e d to any a u t h o r i t y that r e q u i r e s an i n s u r e r to concede the 
compensability of a claim for the purpose of obtaining a .307 
order. I n the absence of such a requirement and i n the f u r t h e r 
absence of s t a t u t o r y a u t h o r i t y to p e n a l i z e delay i n requesting or 
a c q u i e s c i n g to a .307 order, the Referee's imposition of p e n a l t i e s 
and attorney fees as to Wausau and I n d u s t r i a l Indemnity was 
erroneous. 

We f i n a l l y note that claimant's attorney took the p o s i t i o n on 
Board review that I n d u s t r i a l Indemnity should be h e l d r e s p o n s i b l e 
for c laimant's condition, the r e s u l t that we now reach. We 
conclude that claimant's attorney's p a r t i c i p a t i o n was a c t i v e and 
meaningful, and that claimant's attorney i s e n t i t l e d to a fee, to 
be paid by I n d u s t r i a l Indemnity. See OAR 438-47-090. 

ORDER 

The Referee's order dated August 1, 1984 as amended 
August 15, 1984 i s affirmed i n part, reversed i n p a r t and 
modified. That p o r t i o n of the Referee's order that held EBI 
Companies r e s p o n s i b l e for claimant's condition i s modified to 
order that I n d u s t r i a l Indemnity Company accept claimant's c l a i m as 
a d i s a b l i n g ocupational d i s e a s e and process the c l a i m pursuant to 
law. That p o r t i o n of the Referee's order that imposed a p e n a l t y 
of 15% of compensation due and unpaid between June 22, 1983 and 
January 20, 1984 together with an attorney fee of $200 to be paid 
by EBI Companies i s affirmed. That portion of the Referee's order 
that imposed p e n a l t i e s and i n s u r e r - p a i d attorney fees a g a i n s t 
I n d u s t r i a l Indemnity Company and Wausau Insurance Company i s 
r e v e r s e d . Claimant's attorney i s awarded $550 for s e r v i c e s on 
Board review, to be paid by I n d u s t r i a l Indemnity Company. 

MARION R. WEBB, C l a i m a n t WCB 8 3 - 0 7 3 7 1 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s May 3 1 , 1 9 8 5 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members McMurdo and Lewis. 

Claimant requests review and the SAIF Corporation 
c r o s s - r e q u e s t s review of Referee Daron's order which awarded 320° 
for 100% unscheduled d i s a b i l i t y i n l i e u of Determination Order 
awards t o t a l i n g 96° for 30% unscheduled d i s a b i l i t y for i n j u r y to 
h i s low back. Claimant contends that he i s permanently and 
t o t a l l y d i s a b l e d . SAIF contends that the Referee's award was 
e x c e s s i v e . 

Claimant, a f a l l e r , q u i t school a f t e r the 8th grade and went 
to work i n the woods. He had worked i n the woods for 53 y e a r s 
when he compensably i n j u r e d h i s low back on J u l y 31, 1981, when a 
s l i v e r from a f a l l i n g t r e e hooked h i s saw, g i v i n g him a sudden 
j e r k . Claimant r e c e i v e d medical treatment and improved. He 
attempted to r e t u r n to work as a f a l l e r i n November 1981, but l e f t 
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work a f t e r a f a l l i n which he i n j u r e d h i s l e f t knee and worsened 
h i s back. A June 1982 attempt to r e t u r n to f a l l i n g was a l s o 
u n s u c c e s s f u l . Since that time job search e f f o r t s have been 
l i m i t e d to scanning the want ads. At the time of the hearing 
claimant was 69 y e a r s old and r e c e i v i n g s o c i a l s e c u r i t y . 

Claimant was examined by Orthopaedic Consultants i n March 
1983. He complained of pain i n h i s l e f t knee, low back and r i g h t 
l e g . The panel diagnosed lumbar spondylosis L4, L5 and L5-S1, not 
i n j u r y r e l a t e d , and lumbar s p r a i n , i n j u r y r e l a t e d but r e s o l v e d . 
They opined that claimant was capable of g a i n f u l employment on a 
reasonably continuous b a s i s with a 30 pound l i f t i n g r e s t r i c t i o n 
and no r e p e t i t i v e bending or l i f t i n g . 

Dr. A l t r o c c h i , a n e u r o l o g i s t , reported on May 3, 1983 that he 
did not agree with the Orthopaedic Consultants' d i a g n o s i s of 
claimant's problem as but a lumbar s p r a i n , nor with t h e i r b e l i e f 
that claimant's problem had r e s o l v e d . He diagnosed a h e r n i a t i o n 
of the L3-4 d i s c on the r i g h t with compression on the r i g h t L4 
nerve root based on EMG t e s t i n g , decreased r i g h t ankle j e r k and 
numbness. He rated claimant's p h y s i c a l c a p a b i l i t i e s as l i m i t i n g 
him to two hours of s i t t i n g at a time for a t o t a l of four hours 
per day, r e s t r i c t i n g l i f t i n g and c a r r y i n g to f i v e pounds on an 
o c c a s i o n a l b a s i s and b a r r i n g a l l bending, squatting and climbing. 
He termed claimant's o v e r a l l impairment due to h i s compensable 
i n j u r y as moderate. 

Dr. Smith, claimant's t r e a t i n g c h i r o p r a c t o r throughout the 
e a r l y p a r t of the claim, reported on May 6, 1983 that claimant 
could do l i g h t work r e q u i r i n g no more than one to two hours at a 
time on h i s f e e t , no l i f t i n g over 25 pounds and no r e p e t i t i v e 
stooping, bending or t w i s t i n g . 

Of the various medical reports we f i n d most h e l p f u l those' of 
Dr. McCleery, claimant's t r e a t i n g c h i r o p r a c t o r s i n c e J u l y 1983. 
Dr. McCleery's c h a r t notes through the f a l l and e a r l y winter of 
1983 i n d i c a t e that claimant performed such a c t i v i t i e s as s t a c k i n g 
a cord of wood, working on a ladder and roof on r a i n g u t t e r s and 
shoveling snow. At one point he reported that claimant was 
walking two to f i v e miles per day. On January 18, .1984 he 
reported that claimant s t a t e d that he f e l t 70% improved concerning 
h i s low back and r i g h t leg pain under Dr. McCleery's c a r e . At 
that time claimant was complaining of t i n g l i n g numbness throughout 
the r i g h t l e g , d u l l low back pain, and t r a n s i e n t sharp 
mid-thoracic pain and a s s o c i a t e d h e a r t chest p a i n s . Dr. McCleery 
reported e s s e n t i a l l y normal c e r v i c a l and lumbar ranges of motion. 
He reported a diagnosis of (1) chronic lumbosacral s p r a i n / s t r a i n 
with concomitant lumbosacral subluxation and r e s u l t a n t chronic 
r i g h t vertebrogenic s c i a t i c n e u r a l g i a , moderate lumbalgia, 
t r a n s i e n t t h o r a c i c r a d i c u l i t i s and c e r v i c a l g i a ; and (2) chronic 
c e r v i c a l spondylosis at l e v e l s C4 and C5 with concomitant c e r v i c a l 
subluxation and r e s u l t a n t c e r v i c a l g i a . He opined that these 
conditions were caused by the occupational i n c i d e n t . He termed 
claimant medically s t a t i o n a r y , but did not r e l e a s e claimant for 
regular or modified work.due to the p r o b a b i l i t y of more severe 
i n j u r y . 

On January 18, 1984 Dr. McCleery st a t e d that claimant could 
s i t two hours at a time for a t o t a l of eight hours per day, stand 
two hours at a time for four hours per day and walk three hours at 
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a time for s i x hours per day. He s a i d that claimant could 
f r e q u e n t l y l i f t up to 10 pounds and o c c a s i o n a l l y l i f t and c a r r y up 
to 25 pounds. He r e s t r i c t e d claimant from r e p e t i t i v e r i g h t l e g 
movements and from bending and t w i s t i n g , but authorized o c c a s i o n a l 
squatting, stooping and climbing and frequent crawling, k n e e l i n g 
and reaching. He rated claimant's o v e r a l l impairment at moderate 
or m i l d l y moderate. 

Dr. McCleery's January 19, 1984 c h a r t notes report that 
claimant's c h i e f complaint then concerned neck and upper t h o r a c i c 
s t i f f n e s s and aching p l u s some sharp l e f t knee pain and weakness. 
His May and June 1984 c h a r t notes i n d i c a t e that claimant's c h i e f 
complaint was then t h o r a c i c n e u r a l g i a . 

F i e l d S e r v i c e s D i v i s i o n n o t i f i e d claimant of e l i g i b i l i t y for 
v o c a t i o n a l r e h a b i l i t a t i o n on December 30, 1981. A f t e r minimal 
a c t i v i t y claimant d e c l i n e d f u r t h e r r e t u r n to work a s s i s t a n c e on 
J u l y 8, 1983 because, at age 67, claimant f e l t he could no longer 
be considered for r e t u r n i n g to work i n any c a p a c i t y . 

Steven R. Van Houten, a c e r t i f i e d r e h a b i l i t a t i o n counselor, 
reported on February 7, 1984 that claimant had scored i n the 
bottom t h i r d on eight of nine aptitude t e s t s . Considering 
claimant's age, impairments and a b i l i t i e s and the labor market i n 
the area where claimant l i v e s , he s t a t e d that he b e l i e v e d that he 
would not be s u c c e s s f u l were he asked to help claimant f i n d 
reemployment. 

Claimant t e s t i f i e d that he had not cut any wood s i n c e h i s 
i n j u r y , could not s p l i t wood and could not step up on a ladder. 
He t e s t i f i e d that he could walk up to a mile, but that that brings 
on burning and aching. SAIF's i n v e s t i g a t o r t e s t i f i e d t h a t i n 
February 1984 he observed claimant climbing a ladder without 
apparent impairment. 

The i n s u r e r offered for impeachment what appear to be 
J u l y 26, 1983 notes by claimant's F i e l d S e r v i c e s D i v i s i o n 
counselor regarding a v i s i t to claimant's neighbor wherein she 
r e p o r t s observing claimant doing strenuous wood chopping. She 
a l s o records the neighbor's r e p o r t s that he had observed claimant 
working on h i s house, i n c l u d i n g h i s roof, and chopping wood on a 
d a i l y b a s i s . The Referee held the e x h i b i t i n a d m i s s i b l e , 
s u s t a i n i n g claimant's hearsay o b j e c t i o n and f i n d i n g that the 
document was not adequately i d e n t i f i e d . 

I n workers' compensation hearings neither common law or 
s t a t u t o r y r u l e s of evidence nor t e c h n i c a l or formal r u l e s of 
procedure are to be permitted to i n t e r f e r e with the primary 
o b j e c t i v e of achieving s u b s t a n t i a l j u s t i c e . See ORS 656.283(6). 
Our comparison of the impeachment document with other notes 
apparently by the same counselor admitted as substantive evidence 
s a t i s f i e s us that the impeachment document i s what i t appears to 
be. Claimant's hearsay o b j e c t i o n i s answered by Armstrong v. 
SAIF, 67 Or App 498, 501 n. 2 (1984), wherein the court quoted ORS 
656.283(6) and s t a t e d : 

"Technical hearsay o b j e c t i o n s have no place 
i n a workers' compensation hearing. C.f. 
Higley v. Edwards, 67 Or App 488, 
P2d (1984) ( d i s c u s s i n g hearsay 
o b j e c t i o n s under the A d m i n i s t r a t i v e 
Procedures Act, ORS 183.450(1)). OEC 606-1 
does not apply to a workers' compensation 
hearing. . . . " - 6 6 2 -



As claimant p o i n t s out, i n most cases the a d m i s s i b i l i t y of 
vo c a t i o n a l r e p o r t s i s governed by ORS 656.287 and OAR 438-07-010. 
Here, however, a v o c a t i o n a l counselor's notes are offered s o l e l y 
for impeachment. When an e x h i b i t i s offered for the l i m i t e d 
purpose of d i s c r e d i t i n g other evidence and not as sub s t a n t i v e 
proof of the matters contained w i t h i n i t , prehearing d i s c l o s u r e i s 
not r e q u i r e d . OAR 438-07-015(2). We have considered the e x h i b i t 
for impeachment purposes i n our de novo review. See Edward 
Morgan, 34 Van Natta 1590 (1982). 

F i n a l l y , claimant has attached to h i s b r i e f v a r i o us 
Employment D i v i s i o n s t a t i s t i c a l r e p o r t s and asked that we take 
o f f i c i a l n o tice of a high unemployment r a t e i n h i s home county and 
consider t h i s i n determining whether claimant's work search 
e f f o r t s were reasonable. See ORS 656.206(3). We d e c l i n e to do so 
for the reasons s e t f o r t h i n Thomas C. Whittle, 36 Van Natta 343 
(1984), and t r e a t claimant's request as a motion for remand for 
the taking of a d d i t i o n a l evidence, see ORS 656.295(5). There 
being no reasonable explanation offered as to why such evidence 
could not have been introduced i n t o the record at the time of 
hearing, we determine that remand i s not appropriate. See Casimer 
Witkowski, 35 Van Natta 1661 (1983). 

Claimant i s 69 years o l d . He completed the 8th grade and has 
somewhat l i m i t e d academic s k i l l s . A l l of h i s work experience has 
been i n the woods. He cannot r e t u r n to h i s former job as a 
f a l l e r . We are convinced, however, that h i s p h y s i c a l impairment 
as a r e s u l t of the compensable i n j u r y would not prevent him from 
r e g u l a r l y performing l i g h t work and, considering these impairments 
together with those p r e e x i s t i n g the i n j u r y , that claimant i s not 
so i n c a p a c i t a t e d as to render work search e f f o r t s f u t i l e . 
Although we f i n d that a c a p a c i t y to work remains, claimant has not 
e s t a b l i s h e d that he i s w i l l i n g to seek regular g a i n f u l employment 
or that he has made reasonable e f f o r t s to obtain such employment. 
Considering claimant's p h y s i c a l impairment as a r e s u l t of h i s 
compensable i n j u r y together with the s o c i a l / v o c a t i o n a l 
c o n s i d e r a t i o n s r e l a t i n g to l o s s of earning c a p a c i t y , see OAR 
436-65-600 et seq., we f i n d that claimant would be most 
ap p r o p r i a t e l y compensated by a t o t a l award of 176° for 55% 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The Referee's order dated September 21, 1984 i s modified. 
Claimant i s awarded.176° for 55% unscheduled permanent p a r t i a l 
d i s a b i l i t y i n l i e u of a l l p r i o r permanent d i s a b i l i t y awards i n 
t h i s c l a i m . Claimant's attorney's fees are adjusted a c c o r d i n g l y . 

DAWN C. WHITE, C l a i m a n t . WCB 8 3 - 0 9 1 5 1 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s May 3 1 , 1 9 8 5 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r requests review of that portion of Referee 
Shebley's order which s e t aside i t s p a r t i a l d e n i a l i n s o f a r as i t 
attempted to deny r e s p o n s i b i l i t y for claimant's b i l a t e r a l h i p 
g i r d l e p a i n . On review, the in s u r e r contends claimant i s 
precluded by the doctri n e of r e s j u d i c a t a from l i t i g a t i n g the 
compensability of her b i l a t e r a l hip condition, or, a l t e r n a t i v e l y , 
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that her compensable i n j u r y did not m a t e r i a l l y c o n t r i b u t e to her 
present c o n d i t i o n . Claimant c r o s s - r e q u e s t s review of those 
p o r t i o n s of the Referee's order which upheld: (1) the i n s u r e r ' s 
d e n i a l of her aggravation claim; and (2) that p o r t i o n of the 
i n s u r e r ' s p a r t i a l d e n i a l that denied r e s p o n s i b i l i t y for claimant's 
s a c r o i l i i t i s , f i b r o s i t i s and chronic back pa i n . 

Claimant has forwarded to the Board copies of a d d i t i o n a l 
medical r e p o r t s and a d e n i a l l e t t e r which have been issued 
post-hearing. We t r e a t t h i s submission as a motion to remand for 
the taking of f u r t h e r evidence. We deny the motion. Following 
our de novo review of the record, we are not persuaded that t h i s 
case has been "improperly, incompletely, or otherwise 
i n s u f f i c i e n t l y developed." ORS 656.295(5). Moreover, we note 
that the aforementioned d e n i a l l e t t e r i s c u r r e n t l y the s u b j e c t of 
a pending request for hearing which i s the appropriate forum for 
the matter. 

The Board a f f i r m s the order of the Referee. 

ORDER 

The Referee's order dated October 5, 1984 i s affirmed. 
Claimant's attorney i s awarded $500 for s e r v i c e s on Board review 
p e r t a i n i n g to the " b i l a t e r a l h i p g i r d l e pain" i s s u e , to be paid by 
the i n s u r e r . 

DAVID A. YODER, C l a i m a n t WCB 8 3 - 0 7 8 6 1 
S c h w a b e , e t a l . , A t t o r n e y s May 3 1 , 1 9 8 5 

O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant requests review of Referee Mongrain's orders which 
reversed the d e c i s i o n of the Director of the Workers' Compensation 
Department that claimant was not e l i g i b l e for f u r t h e r v o c a t i o n a l 
a s s i s t a n c e and f u r t h e r ordered that: "The claimant be provided 
with reasonable a d d i t i o n a l t r a i n i n g and w r i t i n g s k i l l s and b a s i c 
typing s k i l l s that w i l l allow him to obtain an 'AA' degree i n 
insurance a d j u s t i n g , " and " [ t ] h e claimant be e n t i t l e d to temporary 
t o t a l d i s a b i l i t y b e n e f i t s during the time he i s r e c e i v i n g 
reasonable a d d i t i o n a l t r a i n i n g , i f that a d d i t i o n a l t r a i n i n g 
s a t i s f i e s the c r i t e r i a of OAR 436-61 p e r t a i n i n g to r e c e i p t of 
temporary d i s a b i l i t y b e n e f i t s . " 

As to the i s s u e s a c t u a l l y decided by the Referee, claimant i s 
not aggrieved. The Director found claimant was not e n t i t l e d to 
f u r t h e r v o c a t i o n a l a s s i s t a n c e . On review of the D i r e c t o r ' s 
d e c i s i o n , the Referee concluded to the contrary. See former ORS 
656.728(6). Although we are not e n t i r e l y c e r t a i n , i t appears as 
though the i s s u e claimant i s r a i s i n g concerns h i s entitlement to 
temporary t o t a l d i s a b i l i t y during h i s enrollment i n the c l a s s e s he 
i s taking or w i l l be taking i n order to obtain h i s a s s o c i a t e 
degree. T h i s was not an i s s u e before the Referee at the hearing, 
and i t was only a f t e r the hearing that i t became a p o t e n t i a l 
i s s u e . Thus, claimant i s presenting an i s s u e which was n e i t h e r 
before the Referee nor decided by him. 

What appears to have t r a n s p i r e d i s that the F i e l d S e r v i c e s 
D i v i s i o n has determined that i n order for claimant to obtain h i s 
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a s s o c i a t e degree he must complete a w r i t i n g s k i l l s c l a s s and a 
b a s i c typing c l a s s , each of which c o n s i s t s of three c r e d i t hours. 
Claimant i s e n t i t l e d to temporary t o t a l d i s a b i l i t y during an 
authorized program of vo c a t i o n a l r e h a b i l i t a t i o n , ORS 656.268(5), 
which, for purposes of the present controversy, would c o n s i s t of a 
formal t r a i n i n g plan as defined by OAR 436-61-060(3)(e) and 
436-61-154(3)(b). OAR 436-61-410(1). OAR 436-61-154(3)(b) 
r e q u i r e s that i n formal t r a i n i n g , a claimant i s required to take a 
maximum caseload c o n s i s t e n t with the claimant's c a p a b i l i t i e s , 
which i s normally considered not l e s s than 15 c r e d i t hours per 
term, nine hours per summer term, or the equivalent courseload at 
a p a r t i c u l a r educational f a c i l i t y . The r u l e a l s o provides that i n 
some i n s t a n c e s , 12 c r e d i t hours i s an acceptable courseload. 
Because claimant i s only e n t i t l e d to those c l a s s e s necessary to 
complete h i s a s s o c i a t e degree, and those c l a s s e s only amount to 
s i x c r e d i t hours, claimant i s not e n t i t l e d to temporary t o t a l 
d i s a b i l i t y during h i s enrollment i n these c l a s s e s , under the 
a p p l i c a b l e a d m i n i s t r a t i v e r u l e s . 

O r d i n a r i l y , we d e c l i n e to decide i s s u e s that are not r a i s e d 
before a Referee. The i s s u e of claimant's entitlement to 
temporary t o t a l d i s a b i l i t y was i n i t s embryonic stages of 
development when the Referee issued h i s supplemental order on 
March 20, 1984. Claimant appeared pro se at the hearing and 
l i k e w i s e appears on review. He has presented t h i s i s s u e for our 
r e s o l u t i o n . The s e l f - i n s u r e d employer, while noting that the 
i s s u e , arguably, was not before the Referee and was not decided by 
him, j o i n s claimant i n h i s request that we r u l e on the temporary 
t o t a l d i s a b i l i t y i s s u e . Under the p e c u l i a r f a c t s and 
circumstances of t h i s case, we deem i t appropriate to decide the 
question. ORS 656.295(6). 

Therefore, we fin d and hold that claimant i s not e n t i t l e d to 
temporary t o t a l d i s a b i l i t y pursuant to ORS 656.268(5) and 
a p p l i c a b l e a d m i n i s t r a t i v e r u l e s during h i s p a r t i c i p a t i o n i n the 
" a d d i t i o n a l t r a i n i n g " ordered by the Referee. 

ORDER 

The Referee's orders dated February 24, 1984 and March 20, 
1984, as supplemented he r e i n , are affirmed. 

DONALD J . T A T E , C l a i m a n t WCB 8 3 - 1 2 0 9 8 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u n e 4, 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n of our Order on Review 
dated May 7, 1985. I n our order, we reversed the Referee's order 
that found that claimant's condition was an aggravation of h i s 
1978 i n d u s t r i a l i n j u r y . As we noted i n our previous order, 
because of some apparent confusion regarding i n j u r y and 
aggravation dates, i t was unusually d i f f i c u l t for us to determine 
e x a c t l y what the Referee intended i n h i s order. I n the face of 
t h i s confusing s i t u a t i o n , claimant apparently chose to not f i l e a 
respondent's b r i e f . After our order was issued, claimant f i l e d 
what amounts to a b r i e f i n h i s request for r e c o n s i d e r a t i o n . 
Although claimant submitted no argument before our d e c i s i o n , and 
h i s present submission i s w e l l beyond the time e s t a b l i s h e d by r u l e 
for b r i e f s on Board review, OAR 438-11-010(3), we have considered 
claimant's request and found i t , with one exception, to be without 
merit. - 6 6 5 -



The one exception i s claimant's request, joined i n by SAIF, 
for a c l a r i f i c a t i o n of our statement: "We f i n d t h a t SAIF i s not 
r e s p o n s i b l e for claimant's present condition as the worsening of 
any compensable c o n d i t i o n . " By that statement we meant that we 
found by a preponderance of the evidence that claimant's present 
condition i s not r e l a t e d to h i s 1981 i n d u s t r i a l i n j u r y and that 
there was no evidence presented at the hearing that claimant's 
c o n d i t i o n has worsened s i n c e the 1978 i n d u s t r i a l i n j u r y . We 
r e i t e r a t e that the b a s i s of our r e v e r s a l of the Referee's order i s 
that no c l a i m was made for aggravation of the 1978 i n j u r y . 

As c l a r i f i e d h e r e i n , we r e a f f i r m and r e p u b l i s h our previous 
order. 

I T I S SO ORDERED. 

A. G. McCULLOUGH, C l a i m a n t WCB 8 3 - 0 4 1 1 5 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 5, 1 9 8 5 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer requests review of Referee Baker's 
order which s e t aside i t s d e n i a l of claimant's myocardial 
i n f a r c t i o n . The i s s u e i s the compensability of claimant's 
November 21, 1982 myocardial i n f a r c t i o n . 

Although the question i s a c l o s e one, we f i n d that the record 
e s t a b l i s h e s i t i s more l i k e l y than not that claimant's work 
a c t i v i t y i n the e a r l y morning hours of November 21, 1982 
m a t e r i a l l y contributed to h i s myocardial i n f a r c t i o n . We f i n d that 
claimant engaged i n work a c t i v i t y r e q u i r i n g s i g n i f i c a n t p h y s i c a l 
e x e r t i o n , greater than that g e n e r a l l y required by claimant's job 
d u t i e s as a m i l l w r i g h t . Immediately a f t e r performing t h i s work 
a c t i v i t y , claimant began to experience symptoms. Within an hour 
he was h o s p i t a l i z e d and a myocardial i n f a r c t i o n was diagnosed. 

There i s p e r s u a s i v e medical evidence i n support of the 
compensability of claimant's myocardial i n f a r c t i o n . There i s 
e q u a l l y p e r s u a s i v e medical evidence i n opposition thereto. The 
e v i d e n t i a r y s c a l e s t i p ever so s l i g h t l y i n claimant's favor when 
we consider the circumstances surrounding the onset of symptoms 
and the d i a g n o s i s of myocardial i n f a r c t i o n very s h o r t l y t h e r e a f t e r . 

For the foregoing reasons, we a f f i r m the Referee's order 
f i n d i n g t h i s c laim compensable. 

ORDER 

The Referee's order dated December 7, 1984 i s affirmed. 
Claimant's attorney i s awarded $1,500 for s e r v i c e s on Board 
review, to be paid by the s e l f - i n s u r e d employer. 
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P A T R I C K MURPHY, C l a i m a n t WCB 8 3 - 0 3 9 8 4 & 8 4 - 0 1 8 4 M 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y J u n e 5, 1 9 8 5 
C o o n s , e t a l . , A t t o r n e y s O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF Corporation requests review of Referee N i c h o l s ' 
order which awarded claimant an i n s u r e r - p a i d attorney fee for 
s e r v i c e s rendered i n prompting SAIF to reopen h i s claim pursuant 
to ORS 656.278, pay temporary d i s a b i l i t y b e n e f i t s , and pay medical 
b i l l s pursuant to ORS 656.245. On review, SAIF contends: (1) 
there i s no precedent for an i n s u r e r - p a i d attorney fee award when 
no hearing has occurred; or, a l t e r n a t i v e l y , (2) the $800 award i s 
e x c e s s i v e . 

Claimant has moved for remand, requesting that a hearing be 
set concerning t h i s i s s u e . We deny claimant's motion. Following 
our de novo review of the record, we are not persuaded that t h i s 
case has been "improperly, incompletely or otherwise 
i n s u f f i c i e n t l y developed." ORS 656.295(5). 

We a f f i r m that p o r t i o n of the Referee's order which awarded 
an i n s u r e r - p a i d attorney fee with the following comment. Claimant 
sustained a compensable neck i n j u r y i n December 1977. His cl a i m 
was closed by a J u l y 26, 1978 Determination Order. I n January 
1984 claimant underwent s e v e r a l d i a g n o s t i c procedures and various 
modes of medical treatment for h i s neck, arm and hand complaints. 
I n March 1984 an a n t e r i o r c e r v i c a l diskectomy and interbody f u s i o n 
was performed. I n J u l y 1984 the Board postponed a c t i o n on SAIF's 
own motion request, noting that a request for hearing was 
c u r r e n t l y pending. Claimant's i n i t i a l request for hearing had 
been f i l e d i n A p r i l 1983, l i s t i n g "aggravation" as one of the 
contested i s s u e s . 

At the time of hearing, the p a r t i e s advised the Referee that 
they had reached a settlement and would s h o r t l y provide her with a 
proposed s t i p u l a t i o n and order. As a r e s u l t of the s t i p u l a t i o n 
the c l a i m was reopened pursuant to ORS 656.278, claimant r e c e i v e d 
approximately 5 months of time l o s s ( l e s s time worked), and SAIF 
agreed to pay a l l medical b i l l s pursuant to ORS 656.245. The 
p a r t i e s agreed that the Referee would "separately s e t and a s s e s s 
the attorney fee i n t h i s matter." 

The Referee subsequently issued her order which s t a t e d as 
fo l l o w s : 

"The claimant's attorney appears to have 
been instrumental i n obtaining s p e c i f i c 
b e n e f i t s for the claimant i n t h i s matter 
and i s e n t i t l e d to an attorney fee that 
r e f l e c t s those r e s u l t s . I t should be noted 
that the settlement was not a r r i v e d a t 
u n t i l the time of hearing. A fee of $800 
paid by SAIF would be appropriate...." 

I f a proceeding i s commenced on the Board's own motion 
because of a request from an employer/insurer and compensation 
p r e v i o u s l y awarded i s not reduced or i s increased, the Board, i n 
accordance with ORS 656.382(2), s h a l l allow a reasonable 
attorney's fee i n addition to compensation. OAR 438-47-070(1). 
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I f the own motion proceeding i s prompted by a request from 
claimant and an i n c r e a s e i n compensation i s awarded, claimant's 
attorney i s e n t i t l e d to a reasonable fee payable out of the 
incr e a s e d compensation. OAR 438-47-070(2). T h i s l a t t e r r u l e has 
been followed i n own motion matters concerning denied medical 
treatment claims i n which a hearing was held, Joseph F. Weckerle, 
35 Van Natta 1693 (1983), as w e l l as where the claimant was 
awarded time l o s s apparently without a hearing, Bernie Hinzman, 35 
Van Natta 1374 (1983). 

The s t a t u t e s and a d m i n i s t r a t i v e r u l e s d i s c u s s e d above involve 
e i t h e r s t r i c t l y own motion proceedings or hearings before a 
Referee. T h i s matter i s d i s t i n g u i s h a b l e i n that i t p e r t a i n s to a 
s t i p u l a t i o n reached at the time of hearing. As such we agree with 
the Referee's apparent r e l i a n c e upon OAR 438-47-015. T h i s r u l e 
provides that i f an attorney i s instrumental i n obtaining 
compensation for a claimant without a hearing before a Referee, a 
reasonable attorney fee may be allowed or approved. The r u l e 
f u r t h e r provides that the amount of the fee s h a l l be determined i n 
a summary proceeding by a Referee. 

We f i n d that pursuant to OAR 438-47-015 claimant was e n t i t l e d 
to a reasonable attorney fee for s e r v i c e s rendered i n prompting 
the s t i p u l a t i o n without the need for a hearing. Inasmuch as one 
of the resol v e d i s s u e s concerned a d e n i a l of medical treatment 
pursuant to ORS 656.245, we conclude that the attorney's fee 
should be paid i n ad d i t i o n to the increased compensation. 
Moreover, we f i n d that the p a r t i e s ' agreement to have the Referee 
"set and a s s e s s " claimant's attorney fee c o n s t i t u t e d a summary 
proceeding. 

F i n a l l y , we conclude that the award of attorney's fees should 
be modified. Following our de novo review of the record and 
considering the e f f o r t s expended and the r e s u l t s obtained, we f i n d 
that an attorney's fee of $600 i s appropriate. See OAR 
438-47-010(2). 

The Referee's order dated October 26, 1984 i s affirmed i n 
p a r t and modified i n p a r t . Claimant's attorney fee i s modified to 
$600. The remainder of the Referee's order i s affirmed. 
Claimant's attorney i s awarded $500 for s e r v i c e s on Board Review, 
to be paid by the SAIF Corporation. 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF Corporation requests review of Referee Peterson's 
order which s e t as i d e i t s d e n i a l of claimant's r e s p i r a t o r y 
conditions diagnosed as chronic o b s t r u c t i v e pulmonary 
disease/emphysema and asthma. The i s s u e i s compensability of t h i s 
f i r e f i g h t e r ' s r e s p i r a t o r y d i s e a s e pursuant to ORS 656.802(1)(b). 
We a f f i r m the Referee's order with the following a d d i t i o n a l 
comments. 

ORDER 

GEORGE W. P R O F F I T T , C l a i m a n t 
J a m e s D. C h u r c h , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 3 - 0 3 1 4 1 
J u n e 5, 1 9 8 5 
O r d e r on R e v i e w 

The evidence e s t a b l i s h e s the f a c t s necessary to give r i s e to 
the presumption contained i n ORS 656.802(2). The Referee h e l d 
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t h a t t he 1983 amendment r e q u i r i n g " c l e a r and c o n v i n c i n g m e d i c a l 
e v i d e n c e " would not be g i v e n r e t r o a c t i v e e f f e c t t o t h i s 1982 
c l a i m , and c l a i m a n t h a s not t a k e n i s s u e w i t h t h i s c o n c l u s i o n . See 
R i c h a r d S. Ingram, 36 Van N a t t a 776 ( 1 9 8 4 ) , a f f i r m e d Ingram v. 
S A I F , 72 Or App 215 ( 1 9 8 5 ) . The R e f e r e e a l s o c o n c l u d e d s 

"That i s was more p r o b a b l e than not — 
g i v i n g w e i g h t t o the p r e s u m p t i o n and the 
m e d i c a l o p i n i o n s — t h a t c l a i m a n t ' s work 
exp o s u r e a s a f i r e f i g h t e r was the major 
c o n t r i b u t i n g c a u s e of a w o r s e n i n g of h i s 
asthma and the development of emphysema." 

On r e v i e w S A I F c o n t e n d s t h a t c o n s i d e r i n g the e v i d e n c e as a whole, 
i n c l u d i n g the p r e s u m p t i o n , i t f a i l s t o e s t a b l i s h t h a t c l a i m a n t ' s 
employment was the major c o n t r i b u t i n g c a u s e of h i s r e s p i r a t o r y 
c o n d i t i o n . 

The R e f e r e e c o r r e c t l y c o n c l u d e d t h a t the symptoms/underlying 
c o n d i t i o n dichotomy o f W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , 
h a s no a p p l i c a t i o n i n t h i s c a s e . Wright v. S A I F , 289 Or 323, 
334-35 ( 1 9 8 0 ) . The r e a s o n t h a t W e l l e r i s i n a p p l i c a b l e t o c l a i m s 
i n v o l v i n g s p e c i f i e d d i s e a s e s c o n t r a c t e d by a f i r e f i g h t e r , a s 
s t a t e d by the c o u r t , i s t h a t the s t a t u t e s c o n s i d e r e d i n W e l l e r 
were ORS 6 5 6 . 0 0 5 ( 8 ) , 6 5 6 . 8 0 2 ( 1 ) ( a ) and 656.804, which make an 
" i n j u r y , " " d i s e a s e or i n f e c t i o n " compensable i f i t e i t h e r r e q u i r e s 
m e d i c a l s e r v i c e s or r e s u l t s i n d i s a b i l i t y . ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) and 
( 2 ) , the p r o v i s i o n s c o n c e r n i n g f i r e f i g h t e r s , were not i n v o l v e d i n 
W e l l e r . 

The major c o n t r i b u t i n g c a u s e s t a n d a r d of c o m p e n s a b i l i t y f o r 
o c c u p a t i o n a l d i s e a s e c l a i m s i s the common law f o r m u l a t i o n of the 
second p a r t of the t wo-part s t a t u t o r y d e f i n i t i o n of o c c u p a t i o n a l 
d i s e a s e s t a t e d i n ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) : "Any d i s e a s e or i n f e c t i o n 
w h i c h a r i s e s out of and i n the scope of the employment, and t o 
w h i c h an employe i s not o r d i n a r i l y s u b j e c t e d or exposed o t h e r than 
d u r i n g a p e r i o d of r e g u l a r a c t u a l employment t h e r e i n . " D e t h l e f s 
v. H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) ; S A I F v. G y g i , 55 Or App 570 
( 1 9 8 2 ) ; s e e James v. S A I F , 290 Or 343 ( 1 9 8 1 ) . F o r the same 
r e a s o n s t h a t the W right c o u r t h e l d W e l l e r i n a p p l i c a b l e i n c l a i m s 
i n v o l v i n g f i r e f i g h t e r s , we c o n c l u d e t h a t the major c o n t r i b u t i n g 
c a u s e standard/quantum of p r o o f h a s no a p p l i c a t i o n . 

The p r e s u m p t i o n i s t h a t c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n s 
r e s u l t from h i s employment as a f i r e f i g h t e r . I n o r d e r t o overcome 
t h i s p r e s u m p t i o n , i t i s incumbent upon the e m p l o y e r / i n s u r e r to 
produce opposing e v i d e n c e t h a t the c a u s e o f the c l a i m a n t ' s 
" c o n d i t i o n or impairment" i s u n r e l a t e d t o employment. T h e r e i s 
e v i d e n c e i n t h i s c a s e t h a t the symptomatology a s s o c i a t e d w i t h 
c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n s i s c a u s e d , i n p a r t , by f a c t o r s 
o t h e r than h i s employment, such a s h i s h i s t o r y o f smoking 
c i g a r e t t e s ; however, t h i s same e v i d e n c e e s t a b l i s h e s t h a t 
c l a i m a n t ' s employment i s n e v e r t h e l e s s a c a u s e of h i s c o n d i t i o n s or 
"impairment of h e a l t h . " U n l i k e Ingram v. S A I F , s u p r a . ; L i n e s v. 
S A I F , 54 Or App 81 ( 1 9 8 1 ) , and W i l l i a m E . Urton, 34 Van N a t t a 1263 
( 1 9 8 2 ) , a f f ' d mem 63 Or App 383 ( 1 9 8 3 ) , S A I F h a s f a i l e d t o 
overcome the s t a t u t o r y p r e s u m p t i o n of c o m p e n s a b i l i t y i n t h i s c a s e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 26, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by t he S A I F C o r p o r a t i o n . 

FAYE CHILDERS, C l a i m a n t WCB 78-01507 
Samuel H a l l , J r . , C l a i m a n t ' s A t t o r n e y J u n e 6, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e C o u r t of 
A p p e a l s . C h i l d e r s v. S A I F , 72 Or App 765 ( 1 9 8 5 ) . The c o u r t h a s 
o r d e r e d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m be a c c e p t e d by the S A I F 
C o r p o r a t i o n . 

Now, t h e r e f o r e , the S A I F C o r p o r a t i o n ' s d e n i a l d a t e d A p r i l 3, 
1978 i s s e t a s i d e and S A I F i s o r d e r e d t o a c c e p t c l a i m a n t ' s 
a g g r a v a t i o n c l a i m d e n i e d t h e r e i n and t o p r o c e s s the c l a i m and pay 
b e n e f i t s a c c o r d i n g to law. 

I T I S SO ORDERED. 

RUTH B. HAYES-GODT, C l a i m a n t WCB 81-08445 & 82-11751 
Cromwell & H e s s , C l a i m a n t ' s A t t o r n e y s J u n e 6, 1985 
Froh n m a y e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e C o u r t of 
A p p e a l s . Hayes-Godt v. S c o t t W e t z e l S e r v i c e s , 71 Or App 175 
( 1 9 8 4 ) , r e v den, 299 Or 118 ( 1 9 8 5 ) . The c o u r t h a s o r d e r e d t h a t 
the S A I F C o r p o r a t i o n a c c e p t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r c a r p a l t u n n e l syndrome. 

Now, t h e r e f o r e , S A I F ' s d e n i a l d a t e d August 10, 1982 i s s e t 
a s i d e and the S A I F C o r p o r a t i o n i s o r d e r e d t o a c c e p t c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m and to p r o c e s s the c l a i m and pay 
b e n e f i t s a c c o r d i n g t o law. 

I T I S SO ORDERED. 

V I R G I E KILLMER, C l a i m a n t WCB 83-00075 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J u n e 6, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the C o u r t of 
A p p e a l s . Roseburg Lumber Co. v. K i l l m e r , 72 Or App 626 ( 1 9 8 5 ) . 
We have been i n s t r u c t e d t o r e i n s t a t e t h e employer's d e n i a l o f t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s g r o i n c y s t . 

Now, t h e r e f o r e , the employer's d e n i a l d a t e d December 21, 1982 
i s r e i n s t a t e d and a f f i r m e d . 

I T I S SO ORDERED. 
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JOSE G. PEREZ, C l a i m a n t WCB 81-08151 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y J u n e 6, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the C o u r t of 
A p p e a l s . P e r e z v. E B I Companies, 72 Or App 663 ( 1 9 8 5 ) . We have 
been i n s t r u c t e d to d e t e r m i n e temporary t o t a l d i s a b i l i t y payments 
f o r t h e p e r i o d J u l y 14 t o August 27, 1981 and t o d e t e r m i n e the 
amount of a p e n a l t y and a t t o r n e y f e e f o r u n r e a s o n a b l e d e l a y i n the 
payment of compensation. 

The c o u r t found a s f a c t t h a t c l a i m a n t was e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y between J u l y 14, 1981, the d a t e o f the 
f i r s t R e f e r e e ' s o r d e r , and August 27, 1981, t h e d a t e a 
D e t e r m i n a t i o n o r d e r i s s u e d c l o s i n g c l a i m a n t ' s c l a i m . T h i s 
e n t i t l e m e n t was b a s e d upon the language i n the R e f e r e e ' s o r d e r 
t h a t o r d e r e d the c l a i m t o be p r o c e s s e d to c l o s u r e . The c o u r t a l s o 
found t h a t the i n s u r e r ' s f a i l u r e t o pay temporary t o t a l d i s a b i l i t y 
p u r s u a n t t o the R e f e r e e ' s o r d e r was u n r e a s o n a b l e and s h o u l d be 
p e n a l i z e d by an award of a d d i t i o n a l compensation and an a t t o r n e y 
f e e . 

Now, t h e r e f o r e , the i n s u r e r s h a l l pay temporary t o t a l 
d i s a b i l i t y c ompensation t o c l a i m a n t f o r the p e r i o d J u l y 14, 1981 
through August 27, 1981, i n c l u s i v e . I n a d d i t i o n t o t h e temporary 
t o t a l d i s a b i l i t y compensation o r d e r e d h e r e i n , t h e i n s u r e r s h a l l 
pay t o c l a i m a n t a s a p e n a l t y a d d i t i o n a l c ompensation i n an amount 
e q u a l t o 25% of the temporary t o t a l d i s a b i l i t y compensation 
o r d e r e d h e r e i n . C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r s e r v i c e s 
on the i s s u e of the p e n a l t y , t o be p a i d by the i n s u r e r i n a d d i t i o n 
t o c ompensation. 

I T I S SO ORDERED. 

HARLAN L. LONG, C l a i m a n t WCB 84-00149 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y June 7, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The S A I F C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n of the Board's 
Order on Review d a t e d May 28, 1985, which awarded permanent t o t a l 
d i s a b i l i t y e f f e c t i v e A p r i l 27, 1983. S A I F r e q u e s t s a u t h o r i z a t i o n 
f o r an o f f s e t of temporary t o t a l and permanent p a r t i a l d i s a b i l i t y 
payments made s i n c e the e f f e c t i v e d a t e of the d i s a b i l i t y a g a i n s t 
the permanent t o t a l d i s a b i l i t y award. R e c o n s i d e r a t i o n i s 
g r a n t e d . The i s s u e s on r e c o n s i d e r a t i o n a r e o f f s e t s f o r temporary 
t o t a l d i s a b i l i t y and permanent p a r t i a l d i s a b i l i t y a g a i n s t an award 
f o r permanent t o t a l d i s a b i l i t y . 

The R e f e r e e ' s o r d e r , d a t e d June 26, 1984, awarded c l a i m a n t 
% 30° f o r 20% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y of the r i g h t 

l e g i n a d d i t i o n to p r e v i o u s awards of 60° f o r 40% s c h e d u l e d 
d i s a b i l i t y . The Board found t h a t c l a i m a n t was p e r m a n e n t l y and 
t o t a l l y d i s a b l e d under the o d d - l o t r a t i o n a l e . We found t h a t he 
had f u l f i l l e d t h e s t a t u t o r y r e q u i r e m e n t s f o r an award f o r 
permanent t o t a l d i s a b i l i t y when the V o c a t i o n a l R e h a b i l i t a t i o n 
D i v i s i o n and F i e l d S e r v i c e s D i v i s i o n of t he Workers' Compensation 
Department t e r m i n a t e d f u r t h e r v o c a t i o n a l a s s i s t a n c e as 
" u n p r a c t i c a l , " and awarded permanent t o t a l d i s a b i l i t y a s of t h a t 
d a t e s A p r i l 27, 1983. 

C l a i m a n t was awarded temporary t o t a l d i s a b i l i t y compensation 
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through November 11, 1983 and 45° f o r 30% s c h e d u l e d d i s a b i l i t y by 
D e t e r m i n a t i o n Order d a t e d December 7, 1983. The R e f e r e e ' s o r d e r 
m o d i f i e d t h e D e t e r m i n a t i o n Order by awarding a d d i t i o n a l s c h e d u l e d 
d i s a b i l i t y . The Board's o r d e r f u r t h e r m o d i f i e d t h e award by 
r e v e r s i n g t h e R e f e r e e ' s o r d e r and i n c r e a s i n g the d i s a b i l i t y 
award. By f i n d i n g t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y 
d i s a b l e d on A p r i l 27, 1983, the Board's o r d e r c r e a t e d an 
overpayment of compensation, b e c a u s e c l a i m a n t s h o u l d not have 
temporary t o t a l d i s a b i l i t y compensation, permanent p a r t i a l 
d i s a b i l i t y c ompensation, and permanent t o t a l d i s a b i l i t y 
c o m p e n s a t i o n f o r the same c o n d i t i o n a t the same t i m e . We f i n d 
t h a t t h e com p e n s a t i o n p a i d f o r temporary t o t a l d i s a b i l i t y a f t e r 
A p r i l 27, 1983, and permanent p a r t i a l d i s a b i l i t y p a i d p u r s u a n t t o 
the D e t e r m i n a t i o n Order d a t e d December 7, 1983, and t h e R e f e r e e ' s 
Order d a t e d June 26, 1984, s h o u l d be recouped by S A I F a s an o f f s e t 
a g a i n s t t h e permanent t o t a l d i s a b i l i t y award. C f . A l b e r t N a c o s t e , 
37 Van N a t t a 76 (1985) (permanent t o t a l d i s a b i l i t y award made 
e f f e c t i v e d a t e of Board's Order on Review t o a v o i d 
o v e r p a y m e n t / o f f s e t s i t u a t i o n where f u l l payment not complete on 
permanent p a r t i a l d i s a b i l i t y a w a r d ) . 

The Board's Order on Review d a t e d May 28, 1985 i s m o d i f i e d t o 
a l l o w t h e S A I F C o r p o r a t i o n an o f f s e t f o r compensation p a i d f o r 
temporary t o t a l d i s a b i l i t y a f t e r A p r i l 27, 1983 and permanent 
p a r t i a l d i s a b i l i t y p a i d p u r s u a n t t o t he D e t e r m i n a t i o n Order d a t e d 
December 7, 1983, and the R e f e r e e ' s Order d a t e d June 26, 1984. I n 
a l l o t h e r r e s p e c t s , t h e Board a d h e r e s t o and r e p u b l i s h e s i t s Order 
on Review d a t e d May 28, 1985. 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of our Order on Review 
d a t e d May 17, 1985 i n s o f a r a s t h a t o r d e r f a i l s t o award a 
r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s on Board r e v i e w . The 
s e l f - i n s u r e d employer r e q u e s t e d r e v i e w of t he R e f e r e e ' s award of 
temporary t o t a l d i s a b i l i t y and i m p o s i t i o n of a p e n a l t y / a t t o r n e y ' s 
f e e f o r the employer's u n r e a s o n b l e r e f u s a l t o pay s a i d 
c o m p e n s a t i o n . We a f f i r m e d . Our f a i l u r e t o award a f e e f o r 
s e r v i c e s on r e v i e w was an o v e r s i g h t . See ORS 6 5 6 . 3 8 2 ( 2 ) . 
T h e r e f o r e , we modify our p r i o r o r d e r a c c o r d i n g l y . 

On r e c o n s i d e r a t i o n of the Order on Review e n t e r e d h e r e i n on 
May 17, 1985, t h a t o r d e r i s m o d i f i e d t o award c l a i m a n t ' s a t t o r n e y 
$350 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e s e l f - i n s u r e d 
e mployer. E x c e p t a s m o d i f i e d , we adhere t o our p r i o r o r d e r , which 
h e r e b y i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

ORDER 

PEARLEEN K. BENNETT, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

WCB 84-04804 
J u n e 10, 1985 
O r d e r on R e c o n s i d e r a t i o n 

ORDER 
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N E I L R. BRACHT, C l a i m a n t WCB 84-04932 
M e r r i l l S c h n e i d e r , C l a i m a n t ' s A t t o r n e y J u n e 10, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s C o r r e c t e d O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
R a n k i n , e t a l . , A t t o r n e y s 

I n t he o r d e r p o r t i o n of our Order on Review i s s u e d May 31, 
1985 t h e d a t e of t he R e f e r e e ' s o r d e r i s i n c o r r e c t l y s t a t e d a s 
March 5, 1984. The d a t e of the R e f e r e e ' s o r d e r i s i n f a c t 
September 27, 1984. 

Now, t h e r e f o r e , our p r e v i o u s o r d e r i s m o d i f i e d t o s t a t e : 

"ORDER 

"The R e f e r e e ' s o r d e r d a t e d September 27, 1984 i s a f f i r m e d . " 

As m o d i f i e d we r e p u b l i s h our former o r d e r . 

I T I S SO ORDERED. 

GEORGE E. JOHNSON, C l a i m a n t WCB 82-06854 
P h i l l i p S c h u s t e r I I , C l a i m a n t ' s A t t o r n e y J u n e 10, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of the Board's Order on 
Review d a t e d May 17, 1985, and r e q u e s t s abatement of the o r d e r 
p e n d i n g r e c o n s i d e r a t i o n . I n the a l t e r n a t i v e , i f t h e Board does 
not change i t s c r e d i b i l i t y f i n d i n g on t he r e c o r d , c l a i m a n t 
r e q u e s t s remand t o the R e f e r e e f o r a c r e d i b i l i t y f i n d i n g b a s e d on 
demeanor a t h e a r i n g . C l a i m a n t ' s r e q u e s t f o r abatement o f the 
o r d e r i s d e n i e d . C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
g r a n t e d . 

C l a i m a n t s e e k s r e c o n s i d e r a t i o n of our f i n d i n g o f c l a i m a n t ' s 
l a c k of c r e d i b i l i t y based on the r e c o r d . He a r g u e s t h a t the 
R e f e r e e ' s f i n d i n g s of f a c t s imply a f i n d i n g t h a t c l a i m a n t was 
c r e d i b l e . On de novo r e v i e w of the e n t i r e r e c o r d , we took n o t i c e 
of f a c t s not d i s c u s s e d i n the R e f e r e e ' s O p i n i o n and Order which 
p e r s u a d e d us t h a t c l a i m a n t was not c r e d i b l e based on t he r e c o r d . 
We found t h a t t h e r e c o r d e s t a b l i s h e d t h a t c l a i m a n t was not 
c r e d i b l e b a s e d on p r i o r i n c o n s i s t e n t s t a t e m e n t s about t h e e v e n t s 
d i r e c t l y r e l a t i n g t o h i s i n j u r y and about c o l l a t e r a l m a t t e r s , 
i n c l u d i n g h i s exposed attempt to c o n c e a l a c h r o n i c a l c o h o l i c 
c o n d i t i o n from h i s d o c t o r s . See Randal R. Senner, 36 Van N a t t a 
1126 ( 1 9 8 4 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n ' s o p i n i o n t h a t c l a i m a n t needs 
s u r g e r y f o r a di a g n o s e d m e d i c a l c o n d i t i o n i s v e r y p e r s u a s i v e on 
the need f o r s u r g e r y , but h i s o p i n i o n i s not e n t i t l e d t o e x t r a 
w e i g h t i n d e t e r m i n i n g c a u s a t i o n of t h a t c o n d i t i o n . We found t h a t 
c l a i m a n t was not a r e l i a b l e h i s t o r i a n when d i s c u s s i n g h i s m e d i c a l 
c o n d i t i o n s w i t h h i s d o c t o r s and f u r t h e r found t h a t c l a i m a n t ' s 
t r e a t i n g s u r g e o n ' s o p i n i o n based on c l a i m a n t ' s h i s t o r y was not 
p e r s u a s i v e on t he i s s u e of c a u s a t i o n . C f . M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . 

C l a i m a n t ' s summary d i s m i s s a l of any o t h e r p o s s i b l e c a u s e f o r 
h i s back c o n d i t i o n o t h e r than a minor back s t r a i n s i x y e a r s 
p r e v i o u s l y i s not c r e d i b l e on i t s f a c e . I n s p i t e o f an 
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i n t e r v e n i n g i n c i d e n t of sudden p a i n , he i n s i s t s t h a t t h e o n l y 
c a u s e of h i s c o n d i t i o n was h i s i n d u s t r i a l i n j u r y . C l a i m a n t o n l y 
needed t o show t h a t h i s i n d u s t r i a l i n j u r y was a m a t e r i a l c a u s e of 
h i s worsened back c o n d i t i o n such t h a t i t r e q u i r e d s u r g e r y . G r a b l e 
v. Weyerhaeuser, 291 Or 387 ( 1 9 8 1 ) . C l a i m a n t ' s t e s t i m o n y about 
h i s symptomatology was not p e r s u a s i v e t h a t the i n d u s t r i a l i n j u r y 
i n 1978 c o n t r i b u t e d t o h i s c o n d i t i o n i n 1984, nor were h i s 
c o n c l u s i o n s . H i s t r e a t i n g d o c t o r ' s o p i n i o n of c a u s a t i o n was not 
p e r s u a s i v e , l a r g e l y b e c a u s e i t depended so h e a v i l y on c l a i m a n t ' s 
u n r e l i a b l e h i s t o r y . C l a i m a n t f a i l e d t o c a r r y h i s burden of p r o o f 
and, t h e r e f o r e , the i n s u r e r ' s d e n i a l s h o u l d have been approved. 

T h e r e i s no r e q u i r e m e n t t h a t a R e f e r e e make a f i n d i n g 
r e l a t i n g t o c r e d i b i l i t y of any w i t n e s s b a s e d on demeanor a t 
h e a r i n g . We f i n d t h a t the r e c o r d b e f o r e us on r e v i e w h a s not been 
i n c o m p l e t e l y , i n a d e q u a t e l y or i m p r o p e r l y d e v e l o p e d by t h e R e f e r e e 
a t h e a r i n g , t h e r e f o r e , we w i l l not remand t o the R e f e r e e f o r a 
c r e d i b i l i t y f i n d i n g b a s e d on demeanor of the w i t n e s s a t h e a r i n g . 

ORDER 

The Board's Order on Review d a t e d May 17, 1985 i s adhered t o 
and r e p u b l i s h e d . 

ROBERT K. McDONALD, C l a i m a n t WCB 83-11884 
R o b e r t L. B u r n s , C l a i m a n t ' s A t t o r n e y J u n e 10, 1985 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Braverman's o r d e r w h i c h 
a f f i r m e d an August 25, 1983 D e t e r m i n a t i o n Order i n a l l r e s p e c t s 
and a u t h o r i z e d the o f f s e t of an overpayment of temporary t o t a l 
d i s a b i l i t y i n t he sum of $5,927.40 a g a i n s t f u t u r e permanent 
p a r t i a l d i s a b i l i t y awards. The August 25, 1983 D e t e r m i n a t i o n 
Order d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on J u l y 19, 1983 and 
awarded temporary t o t a l d i s a b i l i t y through t h a t d a t e . I t awarded 
no permanent d i s a b i l i t y . T h i s D e t e r m i n a t i o n Order was a f f i r m e d by 
a s ubsequent D e t e r m i n a t i o n Order d a t e d September 2, 1983. 
C l a i m a n t c o n t e n d s t h a t he i s p e r m a n e n t l y d i s a b l e d due t o h i s 
compensable i n j u r i e s and c o n t e s t s the o f f s e t . 

The employer h a s p r o v i d e d us w i t h a copy of a June 30, 1983 
s t i p u l a t i o n t h a t i s not p a r t of the r e c o r d below. ORS 6 5 6 . 2 9 5 ( 5 ) 
r e q u i r e s t h a t we base our r e v i e w upon the r e c o r d . I n l i m i t e d 
c i r c u m s t a n c e s , however, c e r t a i n m a t e r i a l s o u t s i d e o f the r e c o r d 
c a n be o f f i c i a l l y n o t i c e d by the Board. Compare Thomas C. 
W h i t t l e , 36 Van N a t t a 343 (1984) w i t h Groshong y.Montgomery Ward 
Co., 73" Or App 403 ( 1 9 8 5 ) . I n Dennis F r a s e r , 35 Van N a t t a 271, 
274 ( 1 9 8 3 ) , we h e l d t h a t the Board c a n p r o p e r l y t a k e n o t i c e o f 
p r i o r agency o r d e r s . We e x p l a i n e d : 

"ORS 40.065, ( R u l e 2 0 1 ( b ) , now p r o v i d e s 
t h a t n o t i c e may be t a k e n of f a c t s " c a p a b l e 
of a c c u r a t e and r e a d y d e t e r m i n a t i o n by 
r e s o r t t o s o u r c e s whose a c c u r a c y c a n n o t 
r e a s o n a b l y be q u e s t i o n e d . " . . . I t h a s 
l o n g been g e n e r a l l y a c c e p t e d t h a t where the 
r e s u l t s of one c a s e a r e d e t e r m i n a t i v e o f 
the c u r r e n t c a s e , n o t i c e may be t a k e n of 
the judgment of the o t h e r p r o c e e d i n g . . . . 
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"Going one s t e p f u r t h e r , we b e l i e v e t h a t 
the b e t t e r r u l e a l l o w s R e f e r e e s and t h i s 
Board t o t a k e n o t i c e o f p r i o r o r d e r s o f 
t h i s agency whether r e q u e s t e d or n o t . 
McCormick on E v i d e n c e , §330 (2nd e d . ) . To 
r e q u i r e f o r m a l " p r o o f " of p r i o r o r d e r s 
seems t o be a n e e d l e s s e l e v a t i o n of form 
over s u b s t a n c e and s e r v e s l i t t l e purpose 
o t h e r t h a n t o c l u t t e r e v i d e n t i a r y r e c o r d s 
t h a t a r e a l r e a d y s u f f i c i e n t l y l o n g and 
complex. We do b e l i e v e , however, t h a t i f 
n o t i c e i s t a k e n w i t h o u t r e q u e s t t h a t the 
p a r t i e s s h o u l d be g i v e n an a p p r o p r i a t e 
o p p o r t u n i t y t o comment." 

A f t e r p r o v i d i n g opposing c o u n s e l an a p p r o p r i a t e o p p o r t u n i t y 
to comment, we have c o n s i d e r e d the s t i p u l a t i o n i n our de novo 
r e v i e w . 

The Board a f f i r m s and adopts those p o r t i o n s of t he R e f e r e e ' s 
o r d e r d e n y i n g an award o f permanent d i s a b i l i t y . 

C l a i m a n t c o r r e c t l y p o i n t s out t h a t the R e f e r e e ' s o r d e r i s 
i n c o n s i s t e n t a s i t r e l a t e s t o t h e o f f s e t . A l t h o u g h t h e o r d e r 
a f f i r m s the E v a l u a t i o n D i v i s i o n ' s f i n d i n g t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y u n t i l J u l y 19, 1983, i t a l l o w s an o f f s e t f o r 
temporary d i s a b i l i t y p a i d f o r the p e r i o d a f t e r A p r i l 5, 1983. 

Dr. Urban, the t r e a t i n g c h i r o p r a c t o r , d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y a s of A p r i l 5, 1983 and a u t h o r i z e d time l o s s 
o n l y through t h a t d a t e . N o t w i t h s t a n d i n g the May 31, 1983 o p i n i o n 
of O r t h o p a e d i c C o n s u l t a n t s t h a t c l a i m a n t was then s t i l l i mproving, 
the t r e a t i n g d o c t o r ' s o p i n i o n p e r s u a d e s us t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as of A p r i l 5, 1983. 

ORS 656.268(4) p r o v i d e s t h a t c l o s i n g d e t e r m i n a t i o n s may 
i n c l u d e n e c e s s a r y a d j u s t m e n t s i n compensation p a i d p r i o r t o t h e 
d e t e r m i n a t i o n , i n c l u d i n g the c r e d i t i n g of temporary d i s a b i l i t y 
payments a g a i n s t permanent d i s a b i l i t y awards. We f i n d t h a t the 
o f f s e t f o r temporary d i s a b i l i t y compensation p a i d f o r the p e r i o d 
a f t e r A p r i l 5, 1983 was l e g a l l y and f a c t u a l l y c o r r e c t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 24, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . The August 25, 1983 and September 2, 1983 
D e t e r m i n a t i o n O r d e r s a r e m o d i f i e d t o d e c l a r e c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on A p r i l 5, 1983. The R e f e r e e ' s o r d e r i s a f f i r m e d i n 
a l l o t h e r r e s p e c t s . 

RONALD A. PIC K E T T , C l a i m a n t WCB 84-03535 & 84-05660 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u n e 10, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e M i c h a e l 
J o h n s o n ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m . The p r i m a r y i s s u e i s whether c l a i m a n t 
s u s t a i n e d a compensable i n j u r y a t work on F e b r u a r y 27, 1984. I n 
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h i s r e s p o n d e n t ' s b r i e f , c l a i m a n t c o n t e n d s t h a t the R e f e r e e ' s award 
o f a t t o r n e y f e e s f o r p r e v a i l i n g on t h i s d e n i e d c l a i m i s 
i n a d e q u a t e . I n view of our d i s p o s i t i o n o f the c o m p e n s a b i l i t y 
i s s u e , i t i s u n n e c e s s a r y t o a d d r e s s t h e i s s u e r a i s e d by c l a i m a n t . 

We a r e i n complete agreement w i t h the f o l l o w i n g p o r t i o n o f 
the R e f e r e e ' s o r d e r , w h i c h we s e t f o r t h v e r b a t i m : 

" I n t h i s c a s e , t h e r e was no t r a u m a t i c 
i n c i d e n t w h i c h was o b s e r v e d by n e u t r a l 
w i t n e s s e s , so i t i s v i t a l t o d e t e r m i n e 
whether [ c l a i m a n t ] h a s t o l d the t r u t h i n 
r e g a r d s t o the o n s e t and e x t e n t of h i s 
d i s a b i l i t y . A l s o , t h i s c a s e i n v o l v e s the 
t y p e of a d i s a b i l i t y which does not produce 
o b v i o u s l y d i s c e r n a b l e p h y s i c a l 
m a n i f e s t a t i o n s which would c l e a r l y 
e s t a b l i s h the c a u s a l c o n n e c t i o n between an 
i n i t i a l i n c i d e n t and subsequent 
d i s a b i l i t y . I n e s t a b l i s h i n g m e d i c a l 
c a u s a t i o n , a d o c t o r i s f o r c e d t o r e l y 
a l m o s t e n t i r e l y upon c l a i m a n t ' s r e n d i t i o n 
of the h i s t o r y of the problem and, 
t h e r e f o r e , a m e d i c a l s t a t e m e n t r e g a r d i n g 
c a u s a t i o n i s o n l y a s a c c u r a t e a s was t h e 
h i s t o r y t h e c l a i m a n t p r o v i d e d t o t h e 
d o c t o r . I f c l a i m a n t i s an u n t r u e w i t n e s s , 
t h e n n e i t h e r h i s t e s t i m o n y r e g a r d i n g t h e 
a c c i d e n t nor the d o c t o r s ' o p i n i o n s b a s e d 
t h e r e o n a r e t r u s t w o r t h y and must be 
d i s r e g a r d e d . M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . I f 
c l a i m a n t ' s t e s t i m o n y i s found t o be u n t r u e 
i n any p a r t , then h i s e n t i r e t e s t i m o n y may 
be presumed t o be u n t r u e ( u n i f o r m j u r y 
i n s t r u c t i o n 2 . 0 4 ) , and, t h e r e f o r e , c l a i m a n t 
w i l l be deemed to have f a i l e d t o have met 
h i s burden of p r o o f r e g a r d i n g 
c o m p e n s a b i l i t y . " 

The R e f e r e e made the f o l l o w i n g c r e d i b i l i t y f i n d i n g : 

" C l a i m a n t h a s an i n t e r e s t i n g p e r s o n a l i t y . 
He i s e x t r e m e l y p r e c i s e i n h i s c h o i c e of 
words, and e x p e c t s o t h e r s t o be t h e same. 
I f he does not know the p r e c i s e answer t o a 
s p e c i f i c q u e s t i o n , he w i l l g e n e r a l l y r e f u s e 
t o answer, r a t h e r than h a z a r d a g u e s s or 
g i v e an e s t i m a t e . He f r e q u e n t l y c o g i t a t e s 
a t l e n g t h b e f o r e r e s p o n d i n g t o a q u e s t i o n . 
H i s b e h a v i o r c o u l d appear t o some a s b e i n g 
e v a s i v e or even m i s l e a d i n g , but I do not 
f i n d i t t o be s o . I f i n d t h a t c l a i m a n t 
s e e k s a c c u r a c y t o an uncommon e x t e n t , and 
t h a t he o n l y g i v e s an answer a f t e r 
r e f l e c t i o n and when he i s s a t i s f i e d t h a t 
the answer i s a c c u r a t e . P r e c i s i o n and 
t r u t h f u l n e s s may w e l l be two d i f f e r e n t 
t h i n g s , but I f i n d t h a t c l a i m a n t ' s 
i n s i s t e n c e upon p r e c i s i o n i s s t r o n g 
e v i d e n c e t h a t h i s s t a t e m e n t s a r e a l s o t r u e . " 
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C l a i m a n t ' s t e s t i m o n y , as w e l l a s the t e s t i m o n y of h i s w i f e , was 
impeached i n two s i g n i f i c a n t r e s p e c t s , w h i c h we w i l l d i s c u s s more 
f u l l y below. The impeaching e v i d e n c e c o n s i s t s o f the t e s t i m o n y of 
two o t h e r w i t n e s s e s , Mr. H i n k l e y and Mr. W i l s o n . Mr. H i n k l e y i s a 
n e i g h b o r and f e l l o w worker. Mr. W i l s o n i s a foreman of the work 
s h i f t f o l l o w i n g c l a i m a n t ' s . The R e f e r e e d i s c o u n t e d Mr. W i l s o n ' s 
t e s t i m o n y , and found c l a i m a n t ' s c r e d i b i l i t y "eroded" by Mr. 
H i n k l e y ' s , "but not d e s t r o y e d . " 

On the b a s i s of our de novo r e v i e w of t h i s r e c o r d , t a k i n g 
i n t o a c c o u n t the R e f e r e e ' s c r e d i b i l i t y f i n d i n g s and g i v i n g due 
d e f e r e n c e t h e r e t o , we f i n d t h a t c l a i m a n t h a s f a i l e d t o e s t a b l i s h 
t h e c o m p e n s a b i l i t y of h i s a l l e g e d i n j u r y by a p r e p o n d e r a n c e of t h e 
p e r s u a s i v e e v i d e n c e . I n r e a c h i n g t h i s c o n c l u s i o n , we have noted 
and c o n s i d e r e d the c a s e s c i t e d by c l a i m a n t i n s u p p o r t o f the 
p r o p o s i t i o n t h a t t h e Board i s r e q u i r e d t o " g i v e due d e f e r e n c e " t o 
the R e f e r e e ' s c r e d i b i l i t y f i n d i n g . One of t h e s e c a s e s i s 
F r e d r i c k s o n v. Grandma Cookie Co., 13 Or App 334, 338 ( 1 9 7 3 ) , 
w h e r e i n the c o u r t a l s o noted t h a t , a l t h o u g h we g e n e r a l l y d e f e r t o 
the! R e f e r e e i n t h i s r e g a r d b e c a u se he or she had the advantage of 
s e e i n g and h e a r i n g the w i t n e s s e s , we a r e not bound by t h e 
R e f e r e e ' s f i n d i n g s on our de novo r e v i e w . I n F r e d r i c k s o n the 
R e f e r e e ' s c r e d i b i l i t y f i n d i n g s were c o n s i d e r e d " p e r s u a s i v e . " 

I n d i s c u s s i n g the weight g e n e r a l l y a c c o r d e d a R e f e r e e ' s 
c r e d i b i l i t y f i n d i n g , we r e c e n t l y s t a t e d : 

"We n o r m a l l y d e f e r t o a R e f e r e e ' s f i n d i n g s 
c o n c e r n i n g w i t n e s s c r e d i b i l i t y , u n l e s s 
t h e r e i s a s t r o n g b a s i s t o do o t h e r w i s e . 
Donald W. Hardiman, 35 Van N a t t a 664 
( 1 9 8 3 ) . The u l t i m a t e i s s u e i n e v e r y c a s e , 
however, i s , g i v i n g due d e f e r e n c e t o the 
R e f e r e e ' s advantage i n s e e i n g the 
w i t n e s s e s , can we h o n e s t l y s a y we a r e 
p e r s u a d e d by the e v i d e n c e produced by the 
p a r t y w i t h the burden of p r o o f . Dale 
Donaldson, 34 Van N a t t a 1154 ( 1 9 8 2 ) , a f f ' d 
mem 63 Or App 529 ( 1 9 8 3 ) . Although a 
R e f e r e e ' s c r e d i b i l i t y f i n d i n g , p a r t i c u l a r l y 
one based upon w i t n e s s demeanor, g e n e r a l l y 
i s g i v e n c o n s i d e r a b l e weight, i t i s not 
b i n d i n g . Hannan v. Good S a m a r i t a n Hosp., 4 
Or App 178, 192 ( 1 9 7 0 ) . We r e v i e w t h e 
r e c o r d de novo, and we must r e s o l v e the 
c a s e a s our independent judgment d i c t a t e s . 
B i c k n e l l v. S A I F , 8 Or App 567, 569 
(1972) . A lthough r e s o l u t i o n of the i s s u e s 
i n t h i s c a s e , t o a c e r t a i n e x t e n t , t u r n s on 
w i t n e s s c r e d i b i l i t y , we cannot i g n o r e the 
o t h e r e v i d e n c e i n the r e c o r d . Swanson v. 
Westport Lumber Co., 4 Or App 417, 421 
( 1 9 7 1 ) . * * * * ' • John R. Dayton, 37 Van 
N a t t a 210 ( 1 9 8 5 ) . 

C l a i m a n t ' s t e s t i m o n y i d e n t i f i e s t h e f o l l o w i n g s e r i e s of 
e v e n t s . He was i n j u r e d d u r i n g the morning h o u r s of h i s work day 
on F e b r u a r y 27, 1984. He informed h i s foreman, Mr. L u n s f o r d , a t 
o r about 10 o ' c l o c k a.m. He c o n t i n u e d working, i n p a i n , u n t i l 
l u n c h time, which was 11:30 a.m. He went home, a t w h i c h time he 
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d e c i d e d he would be un a b l e t o complete t h e remainder of t h e d a y ' s 
work. He r e t u r n e d t o work and informed h i s foreman t h a t he was 
t a k i n g t h e re m a i n d e r o f t h e day o f f . He t h e n s c h e d u l e d an 
appointment w i t h h i s b r o t h e r ' s c h i r o p r a c t o r , Dr. Boyer, from a 
phone booth. He made an appointment t o s e e Dr. Boyer a t 5 o ' c l o c k 
p.m. t h a t day, p o s s i b l y 5s30 p.m. 

C l a i m a n t t h e n t r a v e l e d a s h o r t d i s t a n c e t o a f r i e n d ' s house, 
Mr. S i v a l o n g , i n o r d e r t o o b t a i n a one or two ton f l a t b e d t r u c k 
f o r t h e purp o s e of p i c k i n g up a l o a d of p e e l e r c o r e s from a nea r b y 
m i l l , Champion. The p e e l e r c o r e s were t o be used by c l a i m a n t a s 
f i r e w o o d , w h i c h i s h i s o n l y s o u r c e of h e a t a t home. C l a i m a n t had 
p r e v i o u s l y a r r a n g e d t o p i c k up the p e e l e r c o r e s t h a t day w i t h the 
a s s i s t a n c e of Mr. S i v a l o n g and h i s t r u c k . C l a i m a n t ' s work s h i f t 
would have ended a t 3 o ' c l o c k p.m. 

C l a i m a n t and Mr. S i v a l o n g drove t o t he Champion m i l l , where 
the p e e l e r c o r e s were loaded i n t o Mr. S i v a l o n g l s t r u c k by a h y s t e r 
d r i v e n by a Champion employe. The t r u c k was t h e n d r i v e n t o 
c l a i m a n t ' s home. C l a i m a n t ' s w i f e , who was home, drove Mr. 
S i v a l o n g home. The t r u c k w i t h the p e e l e r c o r e s remained a t 
c l a i m a n t ' s r e s i d e n c e . A f t e r t a k i n g Mr. S i v a l o n g home, c l a i m a n t ' s 
w i f e p i c k e d up h e r b r o t h e r , David, and r e t u r n e d home. 

With h i s b r o t h e r - i n - l a w ' s a s s i s t a n c e , c l a i m a n t c u t enough 
f i r e w o o d t o s u p p l y h i s f a m i l y w i t h a day's h e a t . D a v i d p o s i t i o n e d 
h i m s e l f a t t h e f r o n t end of the f l a t b e d (towards t h e cab of the 
t r u c k ) . C l a i m a n t was s i t u a t e d a t t h e back end of t h e f l a t b e d , a t 
the top of the p i l e of p e e l e r c o r e s . The l o g s were l o a d e d i n s u c h 
a way a s t o form a s t a i r w a y - l i k e a s c e n t t o t h e top. From h i s end, 
David pushed i n d i v i d u a l p e e l e r c o r e s toward the back end of the 
f l a t b e d . From h i s p o s i t i o n atop t h e l o g s , c l a i m a n t was o p e r a t i n g 
a 360 H o m e l i t e c h a i n saw c u t t i n g the l e n g t h s of p e e l e r c o r e . The 
o n l y e x e r t i o n r e q u i r e d on c l a i m a n t ' s p a r t was t o s t a r t t h e saw, 
s t a n d t h e r e , "and j u s t [ d r o p ] the saw up and down, up and down" 
u n t i l two or t h r e e l o g s had been c u t . C l a i m a n t began t o s p l i t 
some "rounds," however, h i s w i f e c h a s t i s e d him f o r a t t e m p t i n g t h i s 
a c t i v i t y and took o v e r . 

A f t e r enough f i r e w o o d had been c u t and s p l i t f o r t h a t day and 
n i g h t , c l a i m a n t drove h i s b r o t h e r - i n - l a w home and began h i s 
j o u r n e y t o Dr. B o y e r ' s o f f i c e . A f t e r t r a v e l i n g a p o r t i o n of the 
d i s t a n c e t o t h e d o c t o r ' s o f f i c e , c l a i m a n t r e c a l l e d t h a t he had 
p l a c e d h i s c h a i n saw on top of the t r u c k and had n e g l e c t e d t o 
p l a c e i t s a f e l y away. Thereupon, he c a l l e d Dr. B o y e r ' s o f f i c e , 
c a n c e l l e d h i s appointment f o r t h a t day, made an appointment f o r 
the f o l l o w i n g day, F e b r u a r y 28, 1984, and r e t u r n e d home. C l a i m a n t 
saw Dr. Boyer the f o l l o w i n g day, most l i k e l y i n the morning. 
T h e r e a f t e r , he engaged i n no f u r t h e r wood c u t t i n g o r wood 
s p l i t t i n g a c t i v i t i e s . He made an arrangement w i t h a n o t h e r 
b r o t h e r - i n - l a w , Ron Steward, whereby Mr. Steward a g r e e d t o c u t and 
s p l i t t h e remainder of t he p e e l e r c o r e s on the S i v a l o n g t r u c k . 
A c c o r d i n g t o c l a i m a n t , Mr. Steward c u t a l l of t h e p e e l e r c o r e s 
r e m a i n i n g on t h e t r u c k i n one or two da y s , w i t h c l a i m a n t ' s w i f e ' s 
a s s i s t a n c e i n s p l i t t i n g and p o s s i b l y w i t h some a s s i s t a n c e from h i s 
o t h e r b r o t h e r - i n - l a w , D a v i d . 

C l a i m a n t remained o f f work f o r a p p r o x i m a t e l y t h r e e weeks. 
About one week b e f o r e he r e t u r n e d t o work on March 19, 1984, he 
p a r t i a l l y resumed some of h i s wood c u t t i n g a c t i v i t i e s . T h i s 
c o n s i s t e d e s s e n t i a l l y of s p l i t t i n g i n t o k i n d l i n g t h e p i e c e s o f 
p e e l e r c o r e t h a t had been c u t and s p l i t by Mr. S t e w a r d . 
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C l a i m a n t r e t u r n e d t o work on March 19, 1984. He worked t h r e e 
h o u r s and t h e n went home. He was e x p e r i e n c i n g p u l s a t i n g p a i n i n 
h i s low back on t h e r i g h t s i d e , a s w e l l a s p a i n r a d i a t i n g down t h e 
r i g h t l e g . As of the time of the h e a r i n g on June 21, 1984, 
c l a i m a n t had not r e t u r n e d t o work. 

C l a i m a n t ' s t e s t i m o n y , as w e l l as h i s w i f e ' s t e s t i m o n y , i s t o 
th e e f f e c t t h a t f o r a t l e a s t two weeks a f t e r t h e March 19, 1984 
e p i s o d e , which i s b e i n g r e g a r d e d as an e x a c e r b a t i o n o f c l a i m a n t ' s 
o r i g i n a l back problem, c l a i m a n t engaged i n no f i r e w o o d c u t t i n g o r 
s p l i t t i n g a c t i v i t i e s . C l a i m a n t ' s b r o t h e r - i n - l a w , David, might 
have come over p e r i o d i c a l l y t o h e l p c l a i m a n t ' s w i f e c a r r y i n some 
wood. F o r the most p a r t , however, c l a i m a n t ' s w i f e took c a r e o f 
the f i r e w o o d c h o r e s u n t i l c l a i m a n t was a b l e t o resume t h i s 
a c t i v i t y . As of the time of h e a r i n g , c l a i m a n t had been p e r f o r m i n g 
the f i r e w o o d c h o r e s a l o n e , a l t h o u g h he d i d not know how lo n g t h i s 
had been s o . C l a i m a n t t e s t i f i e d t h a t a s i d e from the s i n g l e l o a d 
of p e e l e r c o r e s , which were brought t o h i s home i n the S i v a l o n g 
t r u c k , he b e l i e v e d he had no o t h e r p e e l e r c o r e d e l i v e r i e s i n the 
f o u r months p r e c e d i n g t h e h e a r i n g . 

Mr. H i n k l e y , who h a s been c l a i m a n t ' s n e i g h b o r f o r f o u r or 
f i v e y e a r s , t e s t i f i e d t h a t i n t h e m i d - a f t e r n o o n of a l a t e F e b r u a r y 
day he o b s e r v e d c l a i m a n t and another man i n c l a i m a n t ' s y a r d 
c u t t i n g and s p l i t t i n g wood, which was loaded on a f l a t b e d t r u c k . 
Mr. H i n k l e y o b s e r v e d t h a t c l a i m a n t was on the t r u c k c u t t i n g the 
wood w i t h a c h a i n saw. The o t h e r p e r s o n was on the ground b e h i n d 
t h e t r u c k . A f t e r c l a i m a n t c u t a p i e c e o f wood w i t h t h e c h a i n saw, 
he would t o s s i t from t h e back of t he t r u c k t o t h e o t h e r man 
s t a n d i n g on the ground. When s e v e r a l p i e c e s had been c u t , 
c l a i m a n t would c l i m b down from t h e t r u c k and a s s i s t t h e o t h e r man 
i n s p l i t t i n g . Mr. H i n k l e y o b s e r v e d t h i s a c t i v i t y f o r 
a p p r o x i m a t e l y 15 minutes, and he saw c l a i m a n t g e t down from t h e 
t r u c k and c l i m b back up one time. T h e r e was no o t h e r p e r s o n on 
the t r u c k p o s i t i o n i n g the wood to be c u t . Mr. H i n k l e y d i d not 
o b s e r v e a n y t h i n g u n u s u a l about c l a i m a n t ' s p h y s i c a l a c t i v i t i e s . 
A l t h ough Mr. H i n k l e y d i d not r e c a l l t h e e x a c t day i n F e b r u a r y on 
which he made t h e s e o b s e r v a t i o n s , t h e e v i d e n c e i s c o n v i n c i n g t h a t 
the d a t e was F e b r u a r y 28, 1984, the day a f t e r c l a i m a n t ' s a l l e g e d 
i n j u r y . On the f o l l o w i n g day, Mr. H i n k l e y l e a r n e d t h a t c l a i m a n t 
was o f f work b e c a u s e of a back i n j u r y . Mr. H i n k l e y * s r e s i d e n c e , 
h i s v i e w p o i n t , was l o c a t e d a c r o s s the road from c l a i m a n t ' s 
r e s i d e n c e , a d i s t a n c e of a p p r o x i m a t e l y 200 or 300 y a r d s . 

Mr. W i l s o n t e s t i f i e d t h a t on the a f t e r n o o n o f March 29, 1984 
( t e n d a ys a f t e r c l a i m a n t ' s b r i e f r e t u r n t o work) he was d r i v i n g on 
the road i n f r o n t of c l a i m a n t ' s r e s i d e n c e on h i s way to work, when 
he o b s e r v e d c l a i m a n t i n h i s f r o n t y a r d c u t t i n g l a r g e p e e l e r c o r e s 
o f f the t a i l g a t e of a p i c k u p t r u c k . As d i d Mr. H i n k l e y , Mr. 
W i l s o n t e s t i f i e d t o h i s c e r t a i n t y t h a t the i n d i v i d u a l o b s e r v e d was 
c l a i m a n t . 

On r e b u t t a l c l a i m a n t d e n i e d t h a t he was c u t t i n g f i r e w o o d w i t h 
a c h a i n saw on F e b r u a r y 28, a s Mr. H i n k l e y t e s t i f i e d . C l a i m a n t 
t e s t i f i e d t h a t the i n d i v i d u a l o b s e r v e d by Mr. H i n k l e y was h i s 
b r o t h e r - i n - l a w , Ron Steward, who i s o f the same h e i g h t , b u i l d and 
h a i r c o l o r as c l a i m a n t . 

The R e f e r e e found no r e a s o n t o q u e s t i o n Mr. H i n k l e y ' s 
v e r a c i t y . He c o n s i d e r e d t h e " l o o k - a l i k e " t h e o r y posed by c l a i m a n t 
but d i d not adopt i t . He went on t o c o n c l u d e t h a t c l a i m a n t was 
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" h o n e s t l y m i s t a k e n " c o n c e r n i n g h i s a c t i v i t i e s on t he a f t e r n o o n o f 
F e b r u a r y 28, 1984. He "assumed" t h a t c l a i m a n t was w e a r i n g the 
back b r a c e p r o v i d e d by Dr. Boyer e a r l i e r t h a t day, w h i c h would 
a c c o u n t f o r the l a c k of any o b v i o u s m a n i f e s t a t i o n of d i s a b i l i t y . 
He a l s o r e a s o n e d t h a t i f t h e r e were no o b j e c t i v e f i n d i n g s by Dr. 
Boyer upon w h i c h t o e s t a b l i s h t h e a c t u a l o c c u r r e n c e of the a l l e g e d 
i n d u s t r i a l i n j u r y , he would " p r o b a b l y f i n d the e v i d e n c e t o be i n 
e q u i p o s e and would t h e r e f o r e r u l e a g a i n s t c l a i m a n t . " The 
" o b j e c t i v e f i n d i n g s " noted by Dr. Boyer on F e b r u a r y 28, 1984 and 
c o n s i d e r e d by the R e f e r e e were " m y a l g i a and m uscle spasm." 

The R e f e r e e r e c o n c i l e d the t e s t i m o n y o f c l a i m a n t and h i s w i f e 
w i t h the c o n t r a r y t e s t i m o n y of Mr. W i l s o n by d e t e r m i n i n g t h a t 
t h e r e was m e r e l y a f o u r - d a y d i f f e r e n c e between c l a i m a n t ' s and 
c l a i m a n t ' s w i f e ' s r e p o r t of no f i r e w o o d a c t i v i t i e s f o r two weeks 
sub s e q u e n t t o March 19, 1984, and Mr. W i l s o n ' s o b s e r v a t i o n s on 
March 29, 1984. What the R e f e r e e f a i l e d t o note, however, was t h e 
f a c t t h a t Mr. W i l s o n ' s t e s t i m o n y c o n t r a d i c t e d c l a i m a n t ' s i n 
a n o t h e r r e g a r d . C l a i m a n t t e s t i f i e d t h a t he r e c e i v e d no o t h e r 
d e l i v e r i e s o f p e e l e r c o r e s a f t e r the d e l i v e r y i n t h e S i v a l o n g 
t r u c k on t h e d a t e of c l a i m a n t ' s a l l e g e d i n j u r y . Mr. W i l s o n 
t e s t i f i e d t h a t c l a i m a n t was c u t t i n g p e e l e r c o r e s o f f the t a i l g a t e 
of a p i c k u p t r u c k , not a f l a t b e d . Thus, c l a i m a n t was e i t h e r 
m i s t a k e n or p r e v a r i c a t i n g i n t h i s r e g a r d a s w e l l . 

T h e r e a r e v e r y many minor i n c o n s i s t e n c i e s i n the r e c o r d , not 
s i m p l y between the t e s t i m o n y g i v e n by c l a i m a n t ' s w i t n e s s e s and 
o t h e r s , b u t i n c o n s i s t e n c i e s i n c l a i m a n t ' s own v e r s i o n o f h i s 
a l l e g e d i n j u r y and the e v e n t s which f o l l o w e d . These minor 
i n c o n s i s t e n c i e s , when t h e y a r e c o n s i d e r e d as a whole, g i v e us some 
pause c o n c e r n i n g c l a i m a n t ' s v e r a c i t y . S t a n d i n g a l o n e , t h e s e 
r a t h e r minor d i s c r e p a n c i e s would not p r o v i d e a s u f f i c i e n t b a s i s 
f o r d i s a g r e e i n g w i t h the R e f e r e e ' s c o n c l u s i o n s c o n c e r n i n g 
c l a i m a n t ' s c r e d i b i l i t y . However, when we c o n s i d e r the t e s t i m o n y 
of M e s s r s . H i n k l e y and W i l s o n , t o g e t h e r w i t h t h e s e o t h e r , v a r i o u s 
d i s c r e p a n c i e s , we a r e c o n s t r a i n e d t o c o n c l u d e t h a t c l a i m a n t h a s 
f a i l e d t o p e r s u a d e us t h a t h i s t e s t i m o n y i s worthy of b e l i e f . 

The R e f e r e e ' s a n a l y s i s c o n c e r n i n g Dr. B o y e r ' s " o b j e c t i v e 
f i n d i n g s , " and why they l e n d c r e d e n c e t o c l a i m a n t ' s t e s t i m o n y , i s 
a n a l y t i c a l l y unsound. To b e g i n w i t h , " m y a l g i a " i s s i m p l y m u s c u l a r 
p a i n , D o r l a n d ' s I l l u s t r a t e d M e d i c a l D i c t i o n a r y ( 2 6 t h ed. 1 9 8 1 ) ; 
T a b e r ' s C y c l o p e d i c M e d i c a l D i c t i o n a r y ( 1 4 t h ed. 1 9 8 1 ) , w h i c h may 
be e x h i b i t e d on e x a m i n a t i o n by, f o r example, t e n d e r n e s s on 
p a l p a t i o n . P a i n i s a s u b j e c t i v e c o m p l a i n t , as opposed t o an 
o b j e c t i v e f i n d i n g . Muscle spasm, on the o t h e r hand, i s an 
o b j e c t i v e f i n d i n g , assuming i t i s p r e s e n t . No o t h e r p h y s i c i a n 
found o b j e c t i v e f i n d i n g s on t h e i r e x a m i n a t i o n of c l a i m a n t , 
i n c l u d i n g Dr. A l t r o c c h i , a n e u r o l o g i s t who examined c l a i m a n t on 
r e f e r r a l by Dr. Boyer. Indeed, i n h i s May 23, 1984 r e p o r t he 
s t a t e d t h a t c l a i m a n t had "no o b j e c t i v e r e f l e x motor or s e n s o r y 
changes [ a n d ! no v i s i b l e muscle spasm" when examined e a r l i e r t h a t 
month. Al t h o u g h Dr. A l t r o c c h i b e l i e v e d c l a i m a n t ' s back p a i n was 
r e l a t e d t o h i s employment a c t i v i t y , he was r e l y i n g upon c l a i m a n t ' s 
h i s t o r y , and, as d i s c u s s e d above, we f i n d r e a s o n t o doubt 
c l a i m a n t ' s c r e d i b i l i t y . To the e x t e n t t h a t Dr. B o y e r ' s s t a t e m e n t 
of c a u s a t i o n depends upon c l a i m a n t ' s r e c i t a t i o n of the f a c t s 
s u p p o r t i n g h i s c l a i m o f i n j u r y , h i s o p i n i o n i s a l s o p e r s u a s i v e 
o n l y t o the e x t e n t t h a t c l a i m a n t ' s t e s t i m o n y i s worthy o f b e l i e f . 
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F o r the f o r e g o i n g r e a s o n s , we f i n d and h o l d t h a t c l a i m a n t h a s 
f a i l e d t o e s t a b l i s h , by a preponderance of the p e r s u a s i v e 
e v i d e n c e , t h a t he s u s t a i n e d a compensable i n j u r y a s a l l e g e d . 
T h e r e f o r e , we must r e v e r s e the R e f e r e e ' s o r d e r f i n d i n g t o the 
c o n t r a r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3, 1984 i s r e v e r s e d and the 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d March 27, 1984 i s r e i n s t a t e d and 
a f f i r m e d . 

JOSEPH M. ALLEN, C l a i m a n t WCB 84-11335 
L i n d s a y , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 11, 1985 
C a l l a h a n , e t a l . , A t t o r n e y s O r d e r D e n y i n g Motion t o D i s m i s s a l 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

The S A I F C o r p o r a t i o n and the p u t a t i v e employers have moved 
t h e Board f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w o f 
R e f e r e e Tenenbaum's o r d e r t h a t upheld the d e n i a l of c l a i m a n t ' s 
c l a i m on the ground t h a t c l a i m a n t was not a s u b j e c t worker. S A I F 
and the e m p l o y e r s contend t h a t c l a i m a n t ' s r e q u e s t f o r Board r e v i e w 
was not s e r v e d upon them w i t h i n the s t a t u t o r y time p e r i o d . 

The R e f e r e e ' s o r d e r was i s s u e d A p r i l 19, 1985. The t h i r t i e t h 
day a f t e r t h e i s s u a n c e of the o r d e r was May 19, 1985, w h i c h was a 
Sunday. C l a i m a n t , t h e r e f o r e , had u n t i l t h e end of t h e n e x t 
b u s i n e s s day, May 20, 1985, t o s e r v e h i s r e q u e s t f o r Board r e v i e w 
on a l l p a r t i e s . ORS 6 5 6 . 2 9 5 ( 2 ) ; OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) . The Board 
r e c e i v e d t h e r e q u e s t f o r r e v i e w on May 14, 1985. On May 16, 1985 
t h e Board s e n t a computer g e n e r a t e d l e t t e r acknowledging 
c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . C o p i e s of the l e t t e r were 
s e n t t o the a t t o r n e y f o r the p u t a t i v e employer and t o S A I F . I t i s 
presumed t h a t a l e t t e r d u l y m a i l e d i s r e c e i v e d i n the normal 
c o u r s e of the m a i l . OEC R u l e 311 ( l ) ( q ) . C l a i m a n t d i d not m a i l a 
copy of h i s r e q u e s t t o S A I F and the employers u n t i l May 21, 1985, 
a f t e r t h e e x p i r a t i o n of the s t a t u t o r y p e r i o d . However, we 
c o n c l u d e t h a t the p u t a t i v e employer and S A I F had a c t u a l n o t i c e , i n 
the form o f Board acknowledgement of c l a i m a n t ' s r e q u e s t f o r 
r e v i e w , p r i o r t o May 20, 1985. See Argonaut I n s u r a n c e v. K i n g , 63 
Or App 847, 852 ( 1 9 8 3 ) . The motion t o d i s m i s s c l a i m a n t ' s r e q u e s t 
f o r r e v i e w i s d e n i e d . 

I T I S SO ORDERED. 

MINNIE A. DANIEL, C l a i m a n t WCB 84-03123 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u n e 11, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e McCullough's o r d e r w h i c h 
h e l d t h a t S A I F was not r e q u i r e d t o pay permanent p a r t i a l 
d i s a b i l i t y awarded by a p r i o r R e f e r e e ' s o r d e r d u r i n g c l a i m a n t ' s 
e n r o l l m e n t i n an a u t h o r i z e d t r a i n i n g program, d u r i n g w h i c h she was 
i n r e c e i p t of temporary t o t a l d i s a b i l i t y b e n e f i t s . Based upon h i s 
c o n c l u s i o n t h a t S A I F ' s conduct was not improper, the R e f e r e e 
d e c l i n e d t o impose a p e n a l t y / a t t o r n e y ' s f e e . 

On r e v i e w c l a i m a n t contends t h a t S A I F ' s s u s p e n s i o n of R e f e r e e -
o r d e r e d permanent p a r t i a l d i s a b i l i t y i s not a u t h o r i z e d by s t a t u t e ; 
and t h a t the a d m i n i s t r a t i v e r u l e which p u r p o r t s t o a l l o w t h i s , OAR 
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4 3 6 - 5 4 - 2 3 2 ( 3 ) , i s i n v a l i d a s i t a t t e m p t s t o "expand the p r e c i s e 
l a n g u a g e " of ORS 6 5 6 . 2 6 8 ( 5 ) . C l a i m a n t c o n t e n d s , t h e r e f o r e , t h a t 
S A I F s h o u l d be p e n a l i z e d f o r u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment of c o m p e n s a t i o n . 

The f a c t s a r e not i n d i s p u t e . C l a i m a n t s u s t a i n e d an i n j u r y 
t o h e r back i n October of 1982. The c l a i m was a c c e p t e d and c l o s e d 
by D e t e r m i n a t i o n Order i n September of 1983, w h i c h awarded 80° 
( 2 5 % ) u n s c h e d u l e d d i s a b i l i t y . I n December of 1983 c l a i m a n t 
e n t e r e d an a u t h o r i z e d t r a i n i n g program w i t h a p l a n n e d c o m p l e t i o n 
d a t e of December 11, 1984. C l a i m a n t r e q u e s t e d a h e a r i n g 
c o n t e s t i n g t h e adequacy of the permanent d i s a b i l i t y awarded by t h e 
D e t e r m i n a t i o n O r d e r . The m a t t e r came on f o r h e a r i n g d u r i n g 
c l a i m a n t ' s e n r o l l m e n t and a c t i v e p a r t i c i p a t i o n i n the a u t h o r i z e d 
t r a i n i n g program. I n F e b r u a r y 1984 a R e f e r e e awarded c l a i m a n t an 
a d d i t i o n a l 32° ( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y . W i t h i n 30 d a y s o f 
the d a t e of the R e f e r e e ' s o r d e r , S A I F n o t i f i e d c l a i m a n t t h a t i t 
was s u s p e n d i n g payment of the a d d i t i o n a l permanent d i s a b i l i t y 
award p e n d i n g c o m p l e t i o n of c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n 
program. C l a i m a n t r e q u e s t e d a h e a r i n g c h a l l e n g i n g S A I F ' s 
f a i l u r e / r e f u s a l t o pay the permanent d i s a b i l i t y and t h e m a t t e r 
came b e f o r e R e f e r e e McCullough. 

We need not d e c i d e t h i s c a s e on the b a s i s of c l a i m a n t ' s 
c h a l l e n g e of the a d m i n i s t r a t i v e r u l e i n q u e s t i o n , OAR 
4 3 6 - 5 4 - 2 3 2 ( 3 ) . T h i s r u l e was f i r s t adopted by the Workers' 
Compensation Department by WCD Admin. Order 6-1981 w i t h an 
e f f e c t i v e d a t e of J a n u a r y 1, 1982. The r u l e s t a t e s : 

"When a t r a i n i n g program i s a u t h o r i z e d i n 
a c c o r d a n c e w i t h OAR 436-61 a f t e r t h e 
i s s u a n c e of a d e t e r m i n a t i o n o r d e r , O p i n i o n 
and Order of a R e f e r e e , Order on Review o r 
Mandate of the C o u r t of A p p e a l s , the 
i n s u r e r or s e l f - i n s u r e d employer s h a l l 
suspend any award payments due under the 
o r d e r or mandate and pay time l o s s . " 

S u b s e c t i o n (4) o f the r u l e p r o v i d e s t h a t upon c o m p l e t i o n or 
t e r m i n a t i o n of the t r a i n i n g program, any award payments s h a l l be 
resumed pending i s s u a n c e of a subsequent D e t e r m i n a t i o n Order by 
E v a l u a t i o n D i v i s i o n , u n l e s s the w o r k e r ' s c o n d i t i o n i s not 
m e d i c a l l y s t a t i o n a r y . 

T h i s r u l e was promulgated a f t e r our d e c i s i o n i n C h a r l e s C. 
T a c k e t t , 31 Van N a t t a 61 ( 1 9 8 1 ) . I n T a c k e t t we h e l d t h a t , 
a l t h o u g h ORS 656.268(5) a p p e a r s t o r e f e r o n l y t o s u s p e n s i o n of 
permanent d i s a b i l i t y payments due under a D e t e r m i n a t i o n Order 
e n t e r e d by the E v a l u a t i o n D i v i s i o n , t h e r e i s no l o g i c a l r e a s o n t o 
c o n c l u d e t h a t a d i f f e r e n t r u l e s h o u l d a p p l y where the permanent 
d i s a b i l i t y award i s g r a n t e d by a R e f e r e e ' s o r d e r , r a t h e r t h a n a 
D e t e r m i n a t i o n O r d e r . I n view of the a p p a r e n t p o l i c y 
c o n s i d e r a t i o n s u n d e r l y i n g ORS 6 5 6 . 2 6 8 ( 5 ) , we found e v e r y r e a s o n t o 
c o n c l u d e t h a t a R e f e r e e ' s o r d e r and a D e t e r m i n a t i o n Order s h o u l d 
be a c c o r d e d e q u a l t r e a t m e n t v i s - a - v i s s u s p e n s i o n of permanent 
d i s a b i l i t y payments w h i l e a c l a i m a n t i s e n r o l l e d and a c t i v e l y 
p a r t i c i p a t i n g i n an a u t h o r i z e d t r a i n i n g program and r e c e i v i n g 
temporary t o t a l d i s a b i l i t y b e n e f i t s . 

Our r e a s o n i n g i s s t a t e d i n T a c k e t t . We r e a f f i r m e d our 
d e c i s i o n i n T a c k e t t i n Thomas Musgrove, 33 Van N a t t a 616 ( 1 9 8 1 ) . 
C l a i m a n t has f a i l e d t o p e r s u a d e us t h a t our r a t i o n a l e i n T a c k e t t 
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was wrong, or t h a t i t s h o u l d be r e c o n s i d e r e d i n l i g h t o f more 
r e c e n t developments i n the law. A c c o r d i n g l y , we adhere t o our 
r e a s o n i n g i n T a c k e t t , w h i c h i s d i s p o s i t i v e of the q u e s t i o n 
p r e s e n t e d i n t h i s c a s e . 

We d i r e c t c l a i m a n t ' s a t t e n t i o n t o a r e c e n t a d m i n i s t r a t i v e 
r u l e , OAR 438-06-105, and our d e c i s i o n i n Thomas D. C r a f t , 36 Van 
N a t t a 1649 ( 1 9 8 4 ) . The r u l e p r o v i d e s : 

"When an i n j u r e d worker i s p a r t i c i p a t i n g i n 
an a u t h o r i z e d v o c a t i o n a l t r a i n i n g program, 
a h e a r i n g w i l l not be h e l d on an i s s u e o f 
u n s c h e d u l e d d i s a b i l i t y e x c e p t where t h e r e 
i s an i n t e r r u p t i o n of compensation or upon 
a showing of good c a u s e . " 

The r u l e was adopted w i t h an e f f e c t i v e d a t e of May 1, 1984, and 
o b v i o u s l y was not i n e f f e c t when the R e f e r e e i n the p r o c e e d i n g 
i n v o l v e d h e r e i n awarded c l a i m a n t an a d d i t i o n a l 10% u n s c h e d u l e d 
d i s a b i l i t y . I n C r a f t we e x p l a i n e d t h a t the r u l e , " r e p r e s e n t s the 
Board's p o l i c y judgment t h a t h e a r i n g s i n v o l v i n g the e x t e n t o f 
u n s c h e d u l e d d i s a b i l i t y s h o u l d not be h e l d u n t i l r e a s o n a b l e e f f o r t s 
to m i n i m i z e an i n j u r e d w orker's d i s a b i l i t y have been c o m p l e t e d . " 
36 Van N a t t a a t 1652. The i s s u e s r a i s e d i n t h i s c a s e a r e 
t a n g e n t i a l t o the c o n s i d e r a t i o n s which l e d t o the a d o p t i o n o f OAR 
438-06-105. 

C l a i m a n t a s s e r t s t h a t OAR 436-54-232(3) and by i m p l i c a t i o n 
our T a c k e t t d e c i s i o n , a u t h o r i z e s the Workers' Compensation 
Department "t o modify or c o m p l e t e l y o v e r t u r n e x t e n t of d i s a b i l i t y 
d e c i s i o n s by a R e f e r e e , the Board or the C o u r t of A p p e a l s , " upon 
c o m p l e t i o n or t e r m i n a t i o n of an a u t h o r i z e d t r a i n i n g program. 
N e i t h e r the r u l e nor our T a c k e t t d e c i s i o n r e q u i r e t h i s . The 
s t a t u t e i t s e l f r e q u i r e s t h a t the Department make su c h a 
r e e v a l u a t i o n f o l l o w i n g c o m p l e t i o n / t e r m i n a t i o n of a t r a i n i n g 
program. ORS 6 5 6 . 2 6 8 ( 5 ) ; see Hanna v. S A I F , 65 Or App 649, 652 
(1983) . 

P e r h a p s c l a i m a n t can c o n v i n c e a n o t h e r forum t h a t the 
l e g i s l a t u r e ' s f a i l u r e t o s p e c i f i c a l l y p r o v i d e f o r s u s p e n s i o n o f 
permanent d i s a b i l i t y payments due under a R e f e r e e ' s o r d e r i n ORS 
656.268(5) r e q u i r e s the r e s u l t she s e e k s . As f a r a s we a r e 
c o n c e r n e d , however, we a r e unable to d i s c e r n i f the l e g i s l a t u r e 
e v e r c o n s i d e r e d the s u b j e c t . F u r t h e r m o r e , we b e l i e v e t h a t i f i t 
d i d , f o r the r e a s o n s s t a t e d i n our T a c k e t t d e c i s i o n , i t would 
a r r i v e a t a c o n c l u s i o n v e r y s i m i l a r t o , i f not e x a c t l y the same 
a s , the c o n c l u s i o n we have r e a c h e d . 

As f a r a s c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s / a t t o r n e y f e e s i s 
c o n c e r n e d , the v e r y c a s e t h a t c l a i m a n t r e l i e s upon i n s u p p o r t of 
h e r argument t h a t S A I F ' s s u s p e n s i o n of permanent d i s a b i l i t y 
payments was wrong r e f u t e s h e r c o n t e n t i o n t h a t S A I F ' s a c t i o n a l s o 
was u n r e a s o n a b l e . F o r n e y v. Western S t a t e s Plywood, 297 Or 628, 
633 ( 1 9 8 4 ) ; a l s o see Zwahlen v. Crown Z e l l e r b a c h Co., 67 Or App 3 
(1984) . 

F o r the f o r e g o i n g r e a s o n s , we a f f i r m and adopt the R e f e r e e ' s 
w e l l - r e a s o n e d o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1985 i s a f f i r m e d . 
-683-



HOWARD DEAN, C l a i m a n t WCB 83-02503 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u n e 11, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w on Remand 

Reviewed by Board Members F e r r i s and L e w i s . 

T h i s m a t t e r i s b e f o r e t h e Board on remand from the C o u r t o f 
A p p e a l s . I n our p r e v i o u s o r d e r , 36 Van N a t t a 602 ( 1 9 8 4 ) , we 
d i s m i s s e d a s moot c l a i m a n t ' s r e q u e s t f o r a h e a r i n g c h a l l e n g i n g t h e 
Workers' Compensation Department Compliance D i v i s i o n ' s o r d e r o f 
c o n s e n t t o s u s p e n s i o n o f compensation f o r c l a i m a n t ' s a l l e g e d 
f a i l u r e t o submit t o r e a s o n a b l y e s s e n t i a l m e d i c a l t r e a t m e n t . Our 
r a t i o n a l e was t h a t t h e Board m a j o r i t y ' s r u l i n g on a n o t h e r h e a r i n g 
r e q u e s t i n v o l v i n g t h i s c l a i m a n t , 36 Van N a t t a 213 ( 1 9 8 4 ) , u p h e l d a 
D e t e r m i n a t i o n Order i n s o f a r a s i t t e r m i n a t e d c l a i m a n t ' s t emporary 
d i s a b i l i t y c ompensation a s of a d a t e p r i o r t o the s u s p e n s i o n o f 
s u c h c o m p e n s a t i o n by the Compliance D i v i s i o n , and, t h e r e f o r e , 
t h e r e was no c o mpensation due t o be suspended. C l a i m a n t 
p e t i t i o n e d f o r j u d i c i a l r e v i e w . The S A I F C o r p o r a t i o n conceded 
t h a t our p r i o r o r d e r i n t h i s c l a i m was e r r o n e o u s and moved the 
c o u r t t o remand t h i s m a t t e r f o r a d e c i s i o n on t h e m e r i t s . T h a t 
motion was a l l o w e d by the c o u r t . 

. The S A I F C o r p o r a t i o n r e q u e s t e d r e v i e w of R e f e r e e Seymour's 
o r d e r t h a t s e t a s i d e the Compliance D i v i s i o n ' s o r d e r c o n s e n t i n g t o 
s u s p e n s i o n of c o m p e n s a t i o n and p e n a l i z e d S A I F by awarding 
a d d i t i o n a l c ompensation e q u a l t o 15% o f the compensation w i t h h e l d 
d u r i n g t h e p e r i o d of s u s p e n s i o n . The d e t a i l e d f a c t s of c l a i m a n t ' s 
i n j u r y and s ubsequent m e d i c a l t r e a t m e n t a r e s e t f o r t h i n our Order 
on Review (Remanding) i n WCB Case No. 82-05128, 36 Van N a t t a 213 
( 1 9 8 4 ) , and w i l l not be r e p e a t e d i n d e t a i l h e r e . I n summary, 
c l a i m a n t was compensably i n j u r e d i n a f a l l from a r o o f i n 1979. 
The i n j u r y c o n s i s t e d of t r a u m a t i c d i s c h e r n i a t i o n and 
r a d i c u l o p a t h y o f the c e r v i c a l s p i n e from C4 t o C7. C l a i m a n t h a s 
c o n t i n u e d t o e x p e r i e n c e s e v e r e p a i n e v e r s i n c e , and the m e d i c a l 
o p i n i o n s s u b s t a n t i a t e t h a t c l a i m a n t ' s p a i n c o m p l a i n t s a r e 
o b j e c t i v e l y r e l a t e d t o h i s compensable i n j u r y . However, no 
p h y s i c i a n h a s been a b l e t o d i a g n o s e the p r e c i s e e t i o l o g y o f 
c l a i m a n t ' s p a i n . 

The p r e p o n d e r a n c e of the e v i d e n c e p e r s u a d e s us t h a t c l a i m a n t 
h a s r e f u s e d t o c o o p e r a t e i n t h r e e v o c a t i o n a l a s s e s s m e n t e f f o r t s , 
h a s t w i c e r e f u s e d t o be examined by p s y c h i a t r i s t s and h a s r e f u s e d 
t o p a r t i c i p a t e i n a m u l t i d i s c i p l i n a r y p a i n c e n t e r approach t o the 
c o n t r o l o f h i s neck and s h o u l d e r p a i n . We a r e f u r t h e r p e r s u a d e d 
t h a t c l a i m a n t i s dependent upon p r e s c r i p t i o n p a i n m e d i c a t i o n , and 
t h a t c l a i m a n t ' s t r e a t i n g and c o n s u l t i n g p h y s i c i a n s unanimously 
a g r e e t h a t t h i s dependence i s h a r m f u l t o c l a i m a n t . 

Dr. J e f f e r s o n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , recommended a s 
e a r l y a s A p r i l 1980 t h a t c l a i m a n t p a r t i c i p a t e i n a 
m u l t i d i s c i p l i n a r y p a i n c e n t e r program, and i n f a c t r e f e r r e d 
c l a i m a n t t o the Northwest P a i n C e n t e r i n P o r t l a n d i n August 1980. 
C l a i m a n t went t o the p a i n c e n t e r , but r e f u s e d t o p a r t i c i p a t e i n 
t h e program. S A I F h a s r e q u e s t e d s e v e r a l t i m e s s i n c e t h a t c l a i m a n t 
p a r t i c i p a t e i n a p a i n c e n t e r program, most r e c e n t l y i n June 1983, 
however, c l a i m a n t h a s c o n s i s t e n t l y r e f u s e d t o p a r t i c i p a t e . I t i s 
the most r e c e n t r e f u s a l t h a t l e d t o the s u s p e n s i o n o f 
c o m p ensation. Dr. J e f f e r s o n has r e c e n t l y r e t r e a t e d from i n s i s t i n g 
t h a t c l a i m a n t p a r t i c i p a t e i n a p a i n c e n t e r program, however, we 
a r e p e r s u a d e d t h a t the r e a s o n f o r t h i s r e t r e a t i s t h a t Dr. 
J e f f e r s o n h a s become c o n v i n c e d t h a t f u r t h e r i n s i s t e n c e would be 
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f u t i l e . C l a i m a n t h a s i n d i c a t e d a w i l l i n g n e s s t o submit t o 
e x p l o r a t o r y s u r g e r y t o a t t e m p t t o r e a c h a f i r m d i a g n o s i s of the 
e t i o l o g y o f h i s p a i n , and Dr. J e f f e r s o n h a s recommended t h a t s u c h 
s u r g e r y be performed, whether o r not c l a i m a n t p a r t i c i p a t e s i n a 
p a i n c e n t e r a p p r o a c h . However, Dr. J e f f e r s o n i s not a surgeon, 
and t h e r e i s no e v i d e n c e o f r e c o r d t h a t any surgeon h a s s t a t e d 
t h a t he o r she would p e r f o r m such s u r g e r y b e f o r e c o n s e r v a t i v e 
t r e a t m e n t modes had been e x h a u s t e d . Dr. B u t t e r s , a c o n s u l t i n g 
s u r g e o n who a d d r e s s e d t h i s q u e s t i o n , h a s i n d i c a t e d t h a t he would 
not p e r f o r m s u r g e r y w h i l e the p a i n c e n t e r approach remained 
u n t r i e d . 

C l a i m a n t ' s o b j e c t i o n s t o the p a i n c e n t e r approach a r e a s 
f o l l o w s : 

1. The approach i n v o l v e s p h y s i c a l t h e r a p y , which e x a c e r b a t e d 
c l a i m a n t ' s p a i n when he s u b m i t t e d t o i t e a r l y i n h i s t r e a t m e n t f o r 
t h i s i n j u r y ; 

2. C l a i m a n t s u f f e r s from a p h y s i c a l problem, and the 
p s y c h o l o g i c a l t h e r a p y t h a t i s a p a r t of the p a i n c e n t e r a p p r o a c h 
does not r e l a t e t o t h e r e s o l u t i o n of h i s p h y s i c a l problem; 

3. C l a i m a n t knows a t l e a s t t h r e e o t h e r p e o p l e who have t r i e d 
t h e p a i n c e n t e r approach w i t h o u t s u c c e s s ; 

4. Dr. J e f f e r s o n does not b e l i e v e t h a t the p a i n c e n t e r 
t r e a t m e n t i s e s s e n t i a l t o t he t r e a t m e n t of c l a i m a n t ' s c o n d i t i o n ; 

5. Pain' c e n t e r t r e a t m e n t i s u n l i k e l y t o a f f e c t r a t i n g of t h e 
e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

The s t a t u t o r y a u t h o r i t y t o suspend compensation f o r f a i l u r e 
of a c l a i m a n t t o submit t o r e a s o n a b l y e s s e n t i a l m e d i c a l t r e a t m e n t 
i s c o n t a i n e d i n ORS 6 5 6 . 3 2 5 ( 2 ) : 

"For any p e r i o d of time d u r i n g which any 
worker . . . r e f u s e s t o submit t o such 
m e d i c a l or s u r g i c a l t r e a t m e n t a s i s 
r e a s o n a b l y e s s e n t i a l t o promote r e c o v e r y , 
. . . t h e r i g h t of the worker t o 
compensation s h a l l be suspended w i t h the 
c o n s e n t of the d i r e c t o r and no payment 
s h a l l be made f o r such p e r i o d . . . ." 

At the time t h i s c l a i m a n t ' s compensation was suspended, OAR 
436-54-281 and 436-54-286 as adopted by WCD Admin. Order 6-1981 
s e t f o r t h t h e p r o c e d u r e t o be f o l l o w e d by i n s u r e r s / e m p l o y e r s and 
t h e Compliance D i v i s i o n i n s e e k i n g and g r a n t i n g c o n s e n t t o suspend 
c ompensation f o r f a i l u r e t o submit t o r e a s o n a b l y e s s e n t i a l m e d i c a l 
t r e a t m e n t . T h a t p r o c e d u r e d i d not p r o v i d e a mechanism whereby a 
c l a i m a n t whose compensation an e m p l o y e r / i n s u r e r sought t o have 
suspended was g r a n t e d a r i g h t t o communicate f o r m a l l y or 
i n f o r m a l l y w i t h the Compliance D i v i s i o n t o v o i c e o b j e c t i o n t o 
s u s p e n s i o n of compensation or g i v e r e a s o n s t o j u s t i f y h i s or h e r 
r e f u s a l t o submit t o t r e a t m e n t . OAR 436-54-286 was amended by VJCD 
Admin. Order 8-1983 t o , among o t h e r t h i n g s , add s u b s e c t i o n 5 ( g ) , 
a s f o l l o w s : 

"NOTICE TO WORKER: I F YOU THINK THIS 
APPLICATION FOR SUSPENSION OF COMPENSATION 
I S NOT RIGHT YOU MAY RESPOND IN VJRITING TO 
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THE COMPLIANCE DIVISION, WORKERS' 
COMPENSATION DEPARTMENT, LABOR AND 
INDUSTRIES BUILDING, SALEM, OREGON 97310. 
YOUR RESPONSE MUST BE RECEIVED BY THE 
DEPARTMENT WITHIN 10 WORKING DAYS OF THE 
DATE OF THIS NOTICE." 

We b e l i e v e t h a t t h e amendements t o OAR 436-54-281 t h r o u g h 
436-54-286, a l l of w h i c h r e l a t e t o s u s p e n s i o n o f c o m p e n s a t i o n , 
were promulgated i n d i r e c t r e s p o n s e t o the C o u r t o f A p p e a l s ' 
o p i n i o n i n C a r r v. S A I F , 65 Or App 110 ( 1 9 8 3 ) , p e t f o r r e v 
d i s m i s s e d , 297 Or 83 ( 1 9 8 4 ) . The p e t i t i o n e r i n C a r r o b j e c t e d t o 
t h e Department's p r o c e d u r e s i n s u s p e n d i n g c o mpensation under ORS 
656.325 on due p r o c e s s grounds. The c o u r t u l t i m a t e l y h e l d : 

"[W]e c o n c l u d e t h a t , i n a d d i t i o n t o the 
r i g h t t o a p o s t - s u s p e n s i o n e v i d e n t i a r y 
h e a r i n g , c l a i m a n t was e n t i t l e d t o t he 
f o l l o w i n g p r e s u s p e n s i o n p r o c e d u r a l 
s a f e g u a r d s : ( 1 ) n o t i c e t h a t S A I F had 
p e t i t i o n e d f o r and the D i v i s i o n was 
c o n s i d e r i n g s u s p e n s i o n of h i s b e n e f i t s ; ( 2 ) 
n o t i c e o f t h e b a s i s on which S A I F contended 
t h a t b e n e f i t s s h o u l d be suspended and of 
the e v i d e n c e S A I F r e l i e d on; and ( 3 ) an 
o p p o r t u n i t y i n f o r m a l l y t o respond t o S A I F ' s 
c o n t e n t i o n s e i t h e r o r a l l y or i n w r i t i n g . 

"Because none of t h e s e p r o c e d u r a l 
s a f e g u a r d s were p r o v i d e d , we h o l d t h a t t h e 
p r o c e d u r e s employed under ORS 656.325 and 
OAR 436-54-281 and 436-54-283 t o suspend 
c l a m a i n t ' s b e n e f i t s d i d not comply w i t h the 
p r o c e d u r a l due p r o c e s s g u a r a n t e e s o f t h e 
F o u r t e e n t h Amendment and A r t i c l e I , s e c t i o n 
10, o f t h e Oregon C o n s t i t u t i o n . B e cause 
h i s s u s p e n s i o n was i n v a l i d , c l a i m a n t was 
e n t i t l e d t o r e c e i v e temporary t o t a l 
d i s a b i l i t y b e n e f i t s u n t i l he was suspended 
p u r s u a n t t o p r o c e d u r e s t h a t c o m p l i e d w i t h 
due p r o c e s s or he was no l o n g e r m e d i c a l l y 
e l i g i b l e , w h i c h e v e r came f i r s t . . . . " 65 
Or App a t 124. 

The f i r s t two of the t h r e e c r i t e r i a s e t f o r t h by the c o u r t a s 
r e q u i r e d t o meet t h e r e q u i r e m e n t s of due p r o c e s s o f law were 
s u b s t a n t i a l l y met i n t h i s c a s e . C l a i m a n t was s e n t a n o t i c e t h a t 
i f he d i d not submit t o the p a i n c e n t e r t r e a t m e n t by a d a t e 
c e r t a i n S A I F would seek t o have h i s compensation suspended. When 
c l a i m a n t d i d not submit or c o n s e n t t o p a i n c e n t e r t r e a t m e n t by t h e 
s p e c i f i e d d a t e , S A I F s u b m i t t e d i t s r e q u e s t f o r s u s p e n s i o n t o t h e 
Compliance D i v i s i o n and m a i l e d a copy of the r e q u e s t t o c l a i m a n t . 
C l a i m a n t , we t h e r e f o r e f i n d , had adequate n o t i c e t h a t S A I F 
i n t e n d e d t o have h i s compensation suspended. The t h i r d 
r e q u i r e m e n t , an o p p o r t u n i t y t o be h e a r d , was not met, however. 
Under C a r r v. S A I F , we b e l i e v e t h a t t h e two r e q u i r e m e n t s , t h a t o f 
n o t i c e and an o p p o r t u n i t y t o be h e a r d , a r e of e q u a l i m p o r t a n c e . 
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The o p p o r t u n i t y t o be h e a r d , w i t h o u t n o t i c e o f t h e n e c e s s i t y 
t o speak, i s m e a n i n g l e s s . L i k e w i s e , n o t i c e o f an impending e v e n t 
i s o f l i t t l e use t o a p e r s o n who does not know t h a t he h a s t h e 
r i g h t t o a t t e m p t t o a f f e c t t h e outcome of the e v e n t . With t h e 1 

e x c e p t i o n t h a t i n t h i s c a s e c l a i m a n t r e c e i v e d p a r t , b ut not a l l , 
o f t h e p r o c e d u r a l p r o c e s s due him, we a r e unable t o d i s t i n g u i s h 
t h i s c a s e from C a r r v. S A I F , s u p r a , and we b e l i e v e t h a t t h a t c a s e 
r e q u i r e s us t o a f f i r m t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t 
v a c a t e d t h e s u s p e n s i o n o r d e r , a l t h o u g h f o r the r e a s o n s s e t f o r t h 
i n t h i s o r d e r and not t h o s e g i v e n by the R e f e r e e . 

We r e v e r s e t h a t p o r t i o n o f the R e f e r e e ' s o r d e r t h a t imposed 
a d d i t i o n a l c o m pensation a s a p e n a l t y , f o r two r e a s o n s . F i r s t , t h e 
r e a s o n s advanced by c l a i m a n t f o r not p a r t i c i p a t i n g i n t h e p a i n 
c e n t e r t r e a t m e n t a r e not, i n our e y e s , a c c e p t a b l e . C l a i m a n t h a s 
p l a c e d h i m s e l f i n t he p o s i t i o n of a t t e m p t i n g t o be h i s own 
d i a g n o s t i c i a n . Were we not bound by C a r r v. S A I F , s u p r a , t o r u l e 
as we have, we would r u l e i n S A I F ' s and the Compliance D i v i s i o n ' s 
f a v o r on t h e f a c t s . The second r e a s o n f o r r e v e r s i n g t h e p e n a l t y 
i s t h a t i t was the Compliance D i v i s i o n t h a t a u t h o r i z e d s u s p e n s i o n 
o f c l a i m a n t ' s compensation, and not S A I F . T h e r e i s no e v i d e n c e 
t h a t S A I F misbehaved i n any way by b e i n g l e s s t h a n c a n d i d i n 
f u r n i s h i n g e v i d e n c e t o t he Compliance D i v i s i o n or i n a t t e m p t i n g t o 
m i s l e a d . The c o m b i n a t i o n of the f a c t s o f t h i s c a s e and S A I F ' s 
r e a s o n a b l e r e l i a n c e on the Compliance D i v i s i o n ' s a u t h o r i z a t i o n 
c o n v i n c e us t h a t no p e n a l t y i s w a r r a n t e d . 

C l a i m a n t i s e n t i t l e d t o an i n s u r e r p a i d a t t o r n e y f e e under 
ORS 656.382(2) f o r d e f e n d i n g S A I F ' s a p p e a l t o t he Board. We 
c o n c l u d e t h a t a r e a s o n a b l e f e e f o r the s e r v i c e s r e n d e r e d , i n view 
of t h e d i f f i c u l t y of the i s s u e s and r e s u l t o b t a i n e d i s $1,750. I n 
a r r i v i n g a t t h i s f e e we have c o n s i d e r e d t h a t c l a i m a n t f i l e d a 
b r i e f i n t h e C o u r t of A p p e a l s b e f o r e S A I F conceded t h a t t h e c a s e 
s h o u l d be remanded and d e c i d e d by u s . 

ORDER 

T h a t p o r t i o n o f t he R e f e r e e ' s o r d e r d a t e d September 9, 1983 
t h a t a s s e s s e d a p e n a l t y a g a i n s t t h e S A I F C o r p o r a t i o n i s r e v e r s e d . 
The remainder of t he R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $1,750 f o r s e r v i c e s on Board r e v i e w , t o be 
p a i d by t he S A I F C o r p o r a t i o n i n a d d i t i o n t o co m p e n s a t i o n . 

MILLIE LOWERY, Claimant WCB 84-01055 w 
D o b l i e & McSwain, Cl a i m a n t ' s A t t o r n e y s June 11, 1985 
Nelson & Denorch, Defense A t t o r n e y s Order on Review 

Reviewed by Board Members L e w i s and McHurdo. 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e Knapp's 
o r d e r u p h o l d i n g the i n s u r e r ' s d e n i a l of h e r c l a i m f o r neck and 
back i n j u r i e s . I n the a l t e r n a t i v e , c l a i m a n t r e q u e s t s remand f o r 
the t a k i n g of a d d i t i o n a l e v i d e n c e . 

C l a i m a n t r e q u e s t s remand f o r the a d m i s s i o n o f two m e d i c a l 
r e p o r t s , both d a t e d b e f o r e the h e a r i n g d a t e . She conte n d s t h a t 
she was i n e f f e c t i v e l y r e p r e s e n t e d by c o u n s e l a t h e a r i n g , and a s a 
r e s u l t , t h a t the r e c o r d was i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . See ORS 6 5 6 . 2 9 5 ( 5 ) . The Board h a s 
e s t a b l i s h e d a r e s t r i c t i v e p o l i c y r e g a r d i n g remands b e c a u s e of t he 

-687-



numerous mechanisms a v a i l a b l e f o r k e e p i n g the r e c o r d open a t t h e 
h e a r i n g l e v e l . Once the r e c o r d i s c l o s e d , i t i s i n t h e i n t e r e s t s 
of a d m i n i s t r a t i v e economy t h a t the r e c o r d remain a s f i n a l a s 
p o s s i b l e . T h e r e b e i n g no adequate e x p l a n a t i o n a s t o why t h e 
e v i d e n c e w h i c h c l a i m a n t now s e e k s t o have i n c l u d e d i n the r e c o r d 
c o u l d not r e a s o n a b l y have been i n c l u d e d when the c a s e was 
p r e v i o u s l y b e f o r e the R e f e r e e , we h o l d t h a t remand i s not 
a p p r o p r i a t e . C a s i m e r W i t k o w s k i , 35 Van N a t t a 1661, 1663 ( 1 9 8 3 ) . 

On de novo r e v i e w of t h e r e c o r d the Board a f f i r m s the o r d e r 
of t h e R e f e r e e . I n d o i n g so we note t h a t even were we t o c o n s i d e r 
the e v i d e n c e c l a i m a n t now s e e k s t o have i n c l u d e d i n t h e r e c o r d , we 
would r e a c h the same r e s u l t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 31, 1984 i s a f f i r m e d . 

MICHAEL L. McKINNEY, Claimant WCB 84-08202 
Cash P e r r i n e , C l a i m a n t ' s Attorney June 11, 1985 
Rankin, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
McCullough's o r d e r which d e c l i n e d t o impose a p e n a l t y and 
a t t o r n e y ' s f e e f o r the s e l f - i n s u r e d employer's f a i l u r e ( 1 ) t o pay 
temporary t o t a l d i s a b i l i t y a t t h e c o r r e c t r a t e ; ( 2 ) t o c o r r e c t i t s 
a d m i t t e d e r r o r w i t h i n 14 d ays of c l a i m a n t ' s demand; and ( 3 ) t o 
p r o v i d e c l a i m s documents — s p e c i f i c a l l y two 1502 forms — w i t h i n 
f i f t e e n days of demand a s r e q u i r e d by OAR 4 3 8 - 0 7 - 0 1 5 ( 2 ) . 

A l t h o u g h we f i n d the employer's v i o l a t i o n of t h e d i s c l o s u r e 
r u l e t e c h n i c a l l y wrong, we a g r e e w i t h t h e R e f e r e e ' s r e a s o n i n g and 
c o n c l u s i o n t h a t t h i s t e c h n i c a l v i o l a t i o n was not s u f f i c i e n t l y 
u n r e a s o n a b l e t o w a r r a n t i m p o s i t i o n of a p e n a l t y and a t t o r n e y ' s 
f e e . A c c o r d i n g l y , we a f f i r m and adopt the r e l e v a n t p o r t i o n s of 
the R e f e r e e ' s o r d e r . 

With r e g a r d t o the o t h e r p e n a l t y / a t t o r n e y f e e i s s u e , r e l a t i v e 
to the e mployer's f a i l u r e t o pay the c o r r e c t temporary d i s a b i l i t y 
r a t e , we r e v e r s e . The f a c t s p e r t i n e n t t o t h i s i s s u e a r e a s 
f o l l o w s . 

T h i s c l a i m a r o s e out of a r i g h t s h o u l d e r i n j u r y i n F e b r u a r y 
of 1983. The c l a i m was o r i g i n a l l y a c c e p t e d a s n o n d i s a b l i n g . On 
December 8, 1983, t h e employer d e n i e d c o n t i n u i n g c o m p e n s a b i l i t y on 
the b a s i s of i n t e r v e n i n g c a u s e s . C l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g c h a l l e n g i n g the e mployer's d e n i a l . A h e a r i n g was h e l d i n 
March of 1984. On August 15, 1984, a R e f e r e e ' s o r d e r was e n t e r e d 
s e t t i n g a s i d e the e mployer's d e n i a l and remanding t h e c l a i m f o r 
a c c e p t a n c e and payment o f compensation. 

C l a i m a n t ' s a t t o r n e y a d v i s e d the employer's c l a i m s a d j u s t e r , 
by l e t t e r d a t e d October 18, 1984, t h a t c l a i m a n t had worked 
mandatory o v e r t i m e a t the r a t e of one day p e r month. C o u n s e l 
r e q u e s t e d t h a t c l a i m a n t ' s temporary d i s a b i l i t y r a t e be a d j u s t e d 
a c c o r d i n g l y . C l a i m a n t f i l e d a s u p p l e m e n t a l h e a r i n g r e q u e s t i n 
t h i s p r o c e e d i n g d e s i g n a t i n g a s i s s u e s , among o t h e r t h i n g s , f a i l u r e 
t o pay time l o s s a t the c o r r e c t r a t e and f a i l u r e t o pay w i t h i n 14 
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d a y s . The h e a r i n g convened on November 29, 1984. At t h e h e a r i n g , 
the p a r t i e s agreed t h a t c l a i m a n t was e n t i t l e d t o have h i s 
temporary d i s a b i l i t y a d j u s t e d t o r e f l e c t h i s o v e r t i m e e a r n i n g s . 
The p a r t i e s f u r t h e r agreed t h a t the employer made t h i s r a t e 
a d j u s t m e n t as of the d a t e p r e c e d i n g t h e h e a r i n g , but t h a t a che c k 
f o r t h e a d j u s t e d temporary d i s a b i l i t y had not y e t been forwarded 
t o c l a i m a n t . The employer argued a t h e a r i n g t h a t a r e q u e s t f o r an 
a d j u s t m e n t i n the r a t e of temporary d i s a b i l i t y c o n s t i t u t e s a 
" c l a i m , " s i m i l a r t o a c l a i m f o r m e d i c a l s e r v i c e s of t h e n a t u r e 
d i s c u s s e d i n B i l l y J . Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . Thus, t h e 
employer contended, i t s h o u l d have 60 days w i t h i n w h i c h t o 
i n v e s t i g a t e and make the a d j u s t m e n t or deny, depending on which 
c o u r s e of a c t i o n i s a p p r o p r i a t e . S i n c e , a s of the time o f 
h e a r i n g , 60 days had not y e t e l a p s e d from t h e d a t e of t h e " c l a i m , " 
the employer had not u n r e a s o n a b l y d e l a y e d making t h e a p p r o p r i a t e 
a d j u s t m e n t . The R e f e r e e found t h i s argument p e r s u a s i v e and 
adopted i t a s h i s r a t i o n a l e f o r r e f u s i n g t o impose a 
p e n a l t y / a t t o r n e y ' s f e e . We d i s a g r e e . 

A r e q u e s t t h a t an e m p l o y e r / i n s u r e r a d j u s t a c l a i m a n t ' s 
temporary d i s a b i l i t y r a t e i s f u n d a m e n t a l l y d i f f e r e n t from a 
r e q u e s t t h a t the e m p l o y e r / i n s u r e r pay m e d i c a l s e r v i c e s a l l e g e d t o 
be r e a s o n a b l e and n e c e s s a r y as a r e s u l t of an i n d u s t r i a l 
i n j u r y / o c c u p a t i o n a l d i s e a s e . The m e d i c a l s e r v i c e c l a i m c a n 
i n v o l v e m y r i a d i s s u e s , i n c l u d i n g q u e s t i o n s of c a u s a t i o n and 
r e a s o n a b l e n e s s of t r e a t m e n t . I n a s e n s e , m e d i c a l s e r v i c e c l a i m s 
a r e f r e q u e n t l y l i k e a c l a i m i n the f i r s t i n s t a n c e . Independent 
m e d i c a l e x a m i n a t i o n s a r e o f t e n n e c e s s a r y i n o r d e r t o make the 
p a y m e n t / d e n i a l d e c i s i o n . Although t h e r e a r e a v a r i e t y o f 
p o t e n t i a l i s s u e s t h a t might a r i s e where t h e r e i s a q u e s t i o n 
c o n c e r n i n g the p r o p e r r a t e of temporary d i s a b i l i t y , many of t h e s e 
p o t e n t i a l problems c a n be r e s o l v e d by a s i m p l e v e r i f i c a t i o n of the 
c l a i m a n t ' s work s c h e d u l e . T h i s i n f o r m a t i o n i s a l r e a d y w i t h i n the 
employer's p o s s e s s i o n and s h o u l d be v e r y a c c e s s i b l e t o the 
e m p l o y e r ' s i n s u r e r or a d j u s t e r . 

The s t a t u t e s and r u l e s g o v e r n i n g payment of temporary 
d i s a b i l i t y b e n e f i t s r e q u i r e payment w i t h i n 14 days a f t e r n o t i c e o r 
knowledge of "the c l a i m , " or the d a t e of a d e t e r m i n a t i o n o r 
l i t i g a t i o n o r d e r r e q u i r i n g payment of temporary d i s a b i l i t y . ORS 
6 5 6 . 2 6 2 ( 4 ) ; OAR 4 3 6 - 5 4 - 3 1 0 ( 3 ) . We b e l i e v e t h a t t h e s e p r o v i s i o n s 
c o n t e m p l a t e payment of the c o r r e c t r a t e of temporary t o t a l 
d i s a b i l i t y a s c a l c u l a t e d under ORS 656.210 and a p p l i c a b l e 
a d m i n i s t r a t i v e r u l e s . The p o l i c y of prompt payment of t h e c o r r e c t 
r a t e of compensation, ORS 6 5 6 . 2 6 2 ( 2 ) , 6 5 6 . 0 1 2 ( 2 ) ( a ) , ( c ) , would 
not be f u r t h e r e d by a l l o w i n g an e m p l o y e r / i n s u r e r 60 days from the 
d a t e of demand t o c u r e an a l l e g e d e r r o r i n co m p u t a t i o n o f 
temporary d i s a b i l i t y . Although t h i s 14/60 day i s s u e h a s not 
p r e v i o u s l y been b e f o r e us, a t l e a s t not r e c e n t l y , we have i n t he 
r e c e n t p a s t s t a t e d t h a t upon b e i n g a d v i s e d of an e r r o r i n a 
c l a i m a n t ' s temporary d i s a b i l i t y r a t e , t h e e m p l o y e r / i n s u r e r i s 
o b l i g a t e d t o i m m e d i a t e l y c o r r e c t the problem once i t h a s been 
n o t i f i e d . R i c h a r d N. C o u t u r i e r , 36 Van N a t t a 59 ( 1 9 8 4 ) . 

We b e l i e v e t h a t 14 days i s an adequate p e r i o d t o a l l o w an 
e m p l o y e r / i n s u r e r t o e i t h e r ( 1 ) c o r r e c t i t s e r r o r and pay t h e 
c o r r e c t r a t e of temporary d i s a b i l i t y , or (2) a s c e r t a i n t h a t no 
e r r o r h a s been made and n o t i f y the c l a i m a n t of the f a c t . I n some 
c a s e s , a f a i l u r e t o pay o r "deny" w i t h i n f o u r t e e n days might be 
found u n r e a s o n a b l e , i n o t h e r s i t might n o t . E a c h c a s e w i l l have 
t o be judged on t he b a s i s of i t s p e c u l i a r f a c t s and c i r c u m s t a n c e s . 
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I n t h i s c a s e , more t h a n f i v e weeks e l a p s e d between t h e d a t e 
of c l a i m a n t ' s demand t h a t h i s temporary d i s a b i l i t y r a t e be 
a d j u s t e d and the d a t e of h e a r i n g . At the h e a r i n g , t h e employer 
a d m i t t e d t h a t c l a i m a n t was e n t i t l e d t o the a d j u s t e d r a t e . The 
f a i l u r e t o pay t h e c o r r e c t r a t e i n the f i r s t p l a c e i s not, i n and 
o f i t s e l f , n e c e s s a r i l y u n r e a s o n a b l e ; however, we f a i l t o 
u n d e r s t a n d why t h e employer was not a b l e t o a s c e r t a i n t h e c o r r e c t 
r a t e and make the a p p r o p r i a t e a d j u s t m e n t any time p r i o r t o the 
d a t e o f h e a r i n g . The employer h a s o f f e r e d no e x p l a n a t i o n i n 
d e f e n s e o f i t s f a i l u r e t o a c t more p r o m p t l y . Under the 
c i r c u m s t a n c e s , we f i n d a p e n a l t y and a t t o r n e y ' s f e e a p p r o p r i a t e . 

T h i s c a s e i s f a c t u a l l y s i m i l a r t o R i c h a r d N. C o u r t i e r , s u p r a , 
i n w h i c h S A I F was informed by c l a i m a n t ' s a t t o r n e y ' s l e t t e r of an 
e r r o r i n t h e c a l c u l a t i o n o f c l a i m a n t ' s time l o s s , a h e a r i n g 
convened l e s s t h a n one month a f t e r w a r d , a t w h i c h time S A I F 
acknowledged i t s e r r o r and a g r e e d to pay the c o r r e c t r a t e o f time 
l o s s . We a f f i r m e d t h a t p o r t i o n of the R e f e r e e ' s o r d e r w h i c h 
imposed a p e n a l t y e q u a l t o 25% of the d i f f e r e n t i a l i n c l a i m a n t ' s 
a d j u s t e d temporary d i s a b i l i t y and an a s s o c i a t e d a t t o r n e y ' s f e e o f 
$150. A l t h o u g h the R e f e r e e a p p a r e n t l y imposed the p e n a l t y f o r 
" f a i l u r e t o pay the c o r r e c t amount of time l o s s , " we a f f i r m e d t h e 
i m p o s i t i o n of a p e n a l t y / a t t o r n e y ' s f e e on the b a s i s of S A I F ' s 
f a i l u r e t o c o r r e c t t h e e r r o r i n a more immediate f a s h i o n . 

A t t a c h e d t o h i s a p p e l l a n t ' s b r i e f , c l a i m a n t has s u b m i t t e d a 
motion t o a c c e p t a d d i t i o n a l e v i d e n c e , t o g e t h e r w i t h p r o f f e r e d 
e v i d e n t i a r y m a t e r i a l . We have no a u t h o r i t y t o c o n s i d e r e v i d e n c e 
not made a m a t t e r of r e c o r d b e f o r e the R e f e r e e ; t h e r e f o r e , we 
r e g a r d c l a i m a n t ' s motion a s a r e q u e s t f o r remand t o the R e f e r e e 
f o r f u r t h e r e v i d e n c e t a k i n g . ORS 6 5 6 . 2 9 5 ( 5 ) . We have a u t h o r i t y 
t o remand i n the e v e n t we d e t e r m i n e t h a t a c a s e h a s been 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r 
h e a r d , and t h a t remand i s o t h e r w i s e a p p r o p r i a t e . T h e r e h a s been 
no i n c o m p l e t e o r improper development of the r e c o r d a s t o t h e 
p e n a l t y / a t t o r n e y f e e i s s u e s p r e s e n t l y b e f o r e u s ; t h e r e f o r e , remand 
i s not an a p p r o p r i a t e d i s p o s i t i o n , and c l a i m a n t ' s r e q u e s t i s 
d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 6, 1984 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n o f the o r d e r which d e c l i n e d t o impose a 
p e n a l t y / a t t o r n e y ' s f e e f o r the employer's f a i l u r e t o p r o m p t l y 
a d j u s t c l a i m a n t ' s temporary d i s a b i l i t y r a t e i s r e v e r s e d . The 
s e l f - i n s u r e d employer s h a l l pay c l a i m a n t , a s a p e n a l t y f o r 
u n r e a s o n a b l e d e l a y i n the payment of compensation, an amount e q u a l 
t o 25% o f the a d d i t i o n a l compensation p a y a b l e t o c l a i m a n t a s a 
r e s u l t of t h e c o r r e c t i o n of c l a i m a n t ' s temporary d i s a b i l i t y r a t e . 
I n a s s o c i a t i o n w i t h the p e n a l t y , the employer s h a l l pay c l a i m a n t ' s 
a t t o r n e y a r e a s o n a b l e f e e of $250 f o r s e r v i c e s a t h e a r i n g and on 
Board r e v i e w i n c o n n e c t i o n w i t h t h i s p e n a l t y i s s u e . The r e m a i n d e r 
of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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MARTIN J . RIDGE, Claimant 
David F o r c e , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 83-04476 
June 11, 1985 
Order on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e M i c h a e l Johnson's o r d e r which awarded c l a i m a n t i n t e r i m 
c o m p ensation from A p r i l 27, 1983 through June 16, 1983. The i s s u e 
i s whether c l a i m a n t h a s e s t a b l i s h e d h i s e n t i t l e m e n t t o the i n t e r i m 
c o m p ensation i n i s s u e . 

A f t e r the R e f e r e e ' s o r d e r i n t h i s c a s e , the Supreme C o u r t 
d e c i d e d Bono v. S A I F , 298 Or 405 (.1984). The C o u r t h e l d t h a t i n 
o r d e r t o r e c e i v e i n t e r i m compensation, a s u b j e c t worker must have 
l e f t work a s t h a t p h r a s e i s used i n ORS 6 5 6 . 2 1 0 ( 3 ) . I<3. a t 410. 
The C o u r t a l s o s t a t e d : 

" I t i s not n e c e s s a r y f o r a worker t o be 
t o t a l l y d i s a b l e d i n o r d e r t o r e c e i v e 
i n t e r i m c ompensation. Any c l a i m f o r a 
d i s a b l i n g compensable i n j u r y w i l l t r i g g e r 
the ORS 656.262(4) payments. However, to 
the e x t e n t t h a t the amount of s u c h payments 
cannot be c a l c u l a t e d , the worker s h o u l d 
r e c e i v e a s i n t e r i m compensation the 
temporary t o t a l d i s a b i l i t y b e n e f i t s 
s p e c i f i e d i n ORS 656.210." I d . 

I n t h i s c a s e , c l a i m a n t contended t h a t he s u s t a i n e d a f i n g e r 
i n j u r y d u r i n g h i s e n r o l l m e n t and p a r t i c i p a t i o n i n an a u t h o r i z e d 
t r a i n i n g program. The R e f e r e e upheld S A I F ' s d e n i a l of the f i n g e r 
i n j u r y c l a i m , which was p a r t l y based on the a l l e g a t i o n t h a t 
c l a i m a n t d i d not s u s t a i n h i s f i n g e r i n j u r y d u r i n g the c o u r s e of 
h i s a u t h o r i z e d t r a i n i n g program. Based p r i m a r i l y on c r e d i b i l i t y 
grounds, the R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h 
t h a t he i n j u r e d h i s f i n g e r w h i l e p a r t i c i p a t i n g i n the t r a i n i n g 
program. He n e v e r t h e l e s s awarded i n t e r i m compensation, which was 
a r g u a b l y j u s t i f i e d under the C o u r t of A p p e a l s Bono d e c i s i o n , 66 Or 
App 138 ( 1 9 8 3 ) . 

S i n c e the e v i d e n c e f a i l s t o e s t a b l i s h t h a t c l a i m a n t s u s t a i n e d 
h i s f i n g e r i n j u r y d u r i n g h i s a u t h o r i z e d t r a i n i n g program, i t 
f o l l o w s t h a t the r e c o r d f a i l s t o e s t a b l i s h c l a i m a n t " l e f t work," 
or i n t h i s p a r t i c u l a r i n s t a n c e , l e f t h i s a u t h o r i z e d t r a i n i n g 
program, a s t h a t p h r a s e i s used i n ORS 6 5 6 . 2 1 0 ( 3 ) . T h e r e f o r e , 
c l a i m a n t h a s f a i l e d t o e s t a b l i s h h i s e n t i t l e m e n t t o i n t e r i m 
c o m p e n s a t i o n . 

I t i s on t h i s b a s i s t h a t we r e v e r s e the R e f e r e e ' s o r d e r of 
i n t e r i m compensation, and we make no comment c o n c e r n i n g h i s 
" a g g r a v a t i o n v s . new i n j u r y " a n a l y s i s . 

T h a t p o r t i o n of the R e f e r e e ' s o r d e r d a t e d August 27, 1984 
w hich awarded i n t e r i m compensation from A p r i l 27, 1983 through 
June 16, 1983 i s r e v e r s e d . 

ORDER 
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LAURENCE E. SAXTON, Claimant WCB 83-10671 
Evohl Mai agon, C l a i m a n t ' s Attorney June 11, 1985 
SAIF Corp L e g a l , Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s 
o r d e r w h i c h : (1) s e t a s i d e as p r e m a t u r e l y i s s u e d an August 29, 
1983 D e t e r m i n a t i o n Order; ( 2 ) awarded c l a i m a n t an a d d i t i o n a l 48° 
( 1 5 % ) u n s c h e d u l e d d i s a b i l i t y , t h e r e b y i n c r e a s i n g c l a i m a n t ' s t o t a l 
award t o 128° ( 4 0 % ) un s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o t h e low 
back; ( 3 ) imposed a 10% p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r 
S A I F ' s f a i l u r e t o t i m e l y pay temporary p a r t i a l d i s a b i l i t y i n 
a c c o r d a n c e w i t h the a f o r e m e n t i o n e d D e t e r m i n a t i o n Order; and (4) 
imposed an a d d i t i o n a l 10% p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e 
f o r S A I F ' s f a i l u r e t o pay i n t e r i m compensation i n c o n n e c t i o n w i t h 
an a g g r a v a t i o n c l a i m . On r e v i e w t h e i s s u e s a r e premature c l a i m 
c l o s u r e , e x t e n t of un s c h e d u l e d d i s a b i l i t y and t he p r o p r i e t y of t he 
R e f e r e e ' s i m p o s i t i o n of p e n a l t i e s / a t t o r n e y f e e s on t he 
a b o v e - s t a t e d grounds. 

As t o t he premature c l o s u r e i s s u e , we f i n d t h a t c l a i m a n t h a s 
f a i l e d t o e s t a b l i s h t h a t h i s c o n d i t i o n was a n y t h i n g o t h e r t h a n 
m e d i c a l l y s t a t i o n a r y when h i s c l a i m was c l o s e d on August 29, 
1983. T h e r e i s no m e d i c a l e v i d e n c e t o s u p p o r t c l a i m a n t ' s 
c o n t e n t i o n t h a t he was not m e d i c a l l y s t a t i o n a r y . I n d e e d , t h e 
m e d i c a l e v i d e n c e b e a r i n g on t he q u e s t i o n seems t o i n d i c a t e t h a t 
c l a i m a n t was s t a t i o n a r y when h i s c l a i m was c l o s e d , and t h a t h i s 
c o n d i t i o n worsened t o some e x t e n t t h e r e a f t e r . Vie r e j e c t 
c l a i m a n t ' s argument t h a t t h i s c a s e r e p r e s e n t s t h e type of 
s i t u a t i o n c o n t e m p l a t e d by our d e c i s i o n i n W i l l i a m Bunce, 33 Van 
N a t t a 546 ( 1 9 8 1 ) , w h e r e i n we d i s c u s s e d the " o b j e c t i v e r e a l i t y " 
unknown p r i o r t o c l a i m c l o s u r e b ut d i s c o v e r e d p o s t - c l o s u r e , w h i c h 
w a r r a n t s s e t t i n g a s i d e a D e t e r m i n a t i o n Order as p r e m a t u r e l y 
i s s u e d . See a l s o F l o r i n e G. Johnson, 35 Van N a t t a 572 ( 1 9 8 3 ) . 
Based upon the m e d i c a l o p i n i o n and i n f o r m a t i o n a v a i l a b l e a t t h e 
time t h e D e t e r m i n a t i o n Order i s s u e d , t h e o n l y r e a s o n a b l e 
c o n c l u s i o n i s t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y 
a t t h a t t i m e . See S u l l i v a n v. Argonaut I n s u r a n c e Co., 73 Or 
App 694 (May 22, 1 9 8 5 ) ; A l v a r e z v. GAB B u s i n e s s S e r v i c e s , I n c . , 
72 Or App 524 ( 1 9 8 5 ) ; Roy McFerran, J r . , 34 Van N a t t a 621, a f f ' d 
mem 60 Or App 786 ( 1 9 8 2 ) . A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n o f 
the R e f e r e e ' s o r d e r which s e t a s i d e t h e August 29, 1983 
D e t e r m i n a t i o n Order, and r e i n s t a t e t h a t D e t e r m i n a t i o n Order, a s 
amended September 6, 1983, as the p r o p e r i n i t i a l c l a i m c l o s u r e . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s r u n from t h e d a t e o f t h a t c l a i m 
c l o s u r e . ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . 

As t o t he un s c h e d u l e d d i s a b i l i t y i s s u e , we f i n d t h e R e f e r e e ' s 
a d d i t i o n a l award for. 48° ( 1 5 % ) unwarranted and c o n c l u d e t h a t t h e 
48° ( 1 5 % ) awarded on the i n i t i a l c l a i m c l o s u r e , t o g e t h e r w i t h t h e 
a d d i t i o n a l 32° ( 1 0 % ) awarded by the more r e c e n t J u l y 3, 1984 
D e t e r m i n a t i o n Order, a d e q u a t e l y and a p p r o p r i a t e l y compensate 
c l a i m a n t f o r the l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e t o h i s low 
back i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . 

Dr. Woolpert, c l a i m a n t ' s a t t e n d i n g o r t h o p e d i c p h y s i c i a n , 
i n i t i a l l y i n d i c a t e d t h a t c l a i m a n t s u f f e r e d m i l d t o moderate back 
impairment. I n h i s d e p o s i t i o n , he c l a r i f i e d t h a t r o u g h l y o n e - h a l f 
of c l a i m a n t ' s o v e r a l l back impairment was a t t r i b u t a b l e t o 
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p r e - e x i s t i n g d e g e n e r a t i v e d i s e a s e and o b e s i t y , and t h a t o n l y 
o n e - h a l f of c l a i m a n t ' s o v e r a l l back impairment was due t o h i s 
i n j u r y . The R e f e r e e noted Dr. W oolpert's impairment r a t i n g o f 
m i l d l y moderate; however, he f a i l e d t o mention Dr. W o o l p e r t ' s more 
r e c e n t s t a t e m e n t t h a t o n e - h a l f of t h i s impairment i s a t t r i b u t a b l e 
t o c a u s e s o t h e r t h a n c l a i m a n t ' s i n j u r y . We p r o c e e d t o e v a l u a t e 
c l a i m a n t ' s u n s c h e d u l e d d i s a b i l i t y u s i n g h i s i n j u r y - r e l a t e d 
permanent impairment as the f o u n d a t i o n . B a r r e t t v. D & H D r y w a l l , 
73 Or App 184 ( 1 9 8 5 ) . 

C l a i m a n t was 32 y e a r s of age a t the time of h e a r i n g . He h a s 
an 1 1 t h grade f o r m a l e d u c a t i o n and no GED. At the time o f h i s 
i n j u r y , he was working a s a y a r d e r o p e r a t o r f o r the e m p l o y e r ' s 
l o g g i n g o p e r a t i o n . Most of c l a i m a n t ' s work e x p e r i e n c e h a s been i n 
l o g g i n g . He i s no l o n g e r p h y s i c a l l y c a p a b l e of p e r f o r m i n g heavy 
work, which i s due i n m a t e r i a l p a r t to h i s i n d u s t r i a l i n j u r y . He 
i s a b l e , however, t o run machinery such a s a y a r d e r , a s e v i d e n c e d 
by h i s r e t u r n t o m o d i f i e d work a f t e r h i s i n j u r y . C l a i m a n t r a n the 
y a r d e r and r e s t r i c t e d h i s work a c t i v i t i e s by, f o r example, not 
engaging i n heavy l i f t i n g . I n f a c t , c l a i m a n t i s r e l e g a t e d t o 
p e r f o r m i n g work of a l i g h t n a t u r e . C o n s i d e r i n g c l a i m a n t ' s 
r e s i d u a l f u n c t i o n a l c a p a c i t y , h i s e d u c a t i o n , work e x p e r i e n c e and 
c o n sequent t r a i n i n g and s k i l l s , we f i n d t h a t the o c c u p a t i o n a l 
o p p o r t u n i t i e s a v a i l a b l e t o him a r e m o d e r a t e l y r e s t r i c t e d . OAR 
4 3 6 - 6 5 - 6 0 8 ( 2 ) ( b ) . 

I n c o n s i d e r a t i o n of the above, we f i n d t h a t the D e t e r m i n a t i o n 
Order awards which t o t a l 80° f o r 25% u n s c h e d u l e d d i s a b i l i t y 
a d e q u a t e l y and a p p r o p r i a t e l y compensate c l a i m a n t . T h e r e f o r e , we 
r e v e r s e the R e f e r e e ' s a d d i t i o n a l unscheduled award. 

On the r e m a i n i n g i s s u e s of p e n a l t i e s and a t t o r n e y f e e s , we 
a f f i r m and adopt the r e l e v a n t p o r t i o n s of the R e f e r e e ' s o r d e r . We 
note t h a t a l t h o u g h i n some c a s e s f o u r t e e n days might not be a 
s u f f i c i e n t p e r i o d of time i n which t o c a l c u l a t e and pay a 
D e t e r m i n a t i o n Order award f o r temporary p a r t i a l d i s a b i l i t y , t h e 
e i g h t weeks t h a t p a s s e d between the d a t e of the D e t e r m i n a t i o n 
Order and S A I F ' s payment i n t h i s c a s e a p p e a r s n e i t h e r j u s t i f i e d 
nor j u s t i f i a b l e . 

S A I F c h a l l e n g e s the R e f e r e e ' s award of a p e n a l t y - a s s o c i a t e d 
a t t o r n e y ' s f e e on the b a s i s of our d e c i s i o n i n Z e l d a M. B a h l e r , 33 
Van N a t t a 478 ( 1 9 8 1 ) , r e v ' d i n p a r t on o t h e r grounds 60 Or App 90 
( 1 9 8 2 ) . I n B a h l e r we h e l d t h a t where t h e r e i s an u n r e a s o n a b l e 
r e f u s a l t o pay compensation, a s e p a r a t e award of a t t o r n e y f e e s 
under ORS 656.382(1) i s mandatory, but t h a t where t h e r e i s an 
u n r e a s o n a b l e d e l a y i n payment of compensation, a s e p a r a t e award of 
f e e s i s d i s c r e t i o n a r y . We h e l d t h a t where the award o f f e e s i s 
d i s c r e t i o n a r y , no f e e g e n e r a l l y s h o u l d be awarded i f d e l a y e d 
payment of compensation i s a s e c o n d a r y o r minor i s s u e and 
c l a i m a n t ' s a t t o r n e y i s o t h e r w i s e r e a s o n a b l y compensated by f e e s 
awarded i n c o n n e c t i o n w i t h p r i n c i p a l i s s u e ( s ) . 33 Van N a t t a a t 
481. S A I F ' s f a i l u r e t o pay i n t e r i m compensation i n t h i s i n s t a n c e 
r e p r e s e n t s a c a s e of r e f u s a l and not m e r e l y d e l a y ; t h e r e f o r e , an 
a d d i t i o n a l f e e i s w a r r a n t e d . By v i r t u e of our o r d e r r e i n s t a t i n g 
t h e D e t e r m i n a t i o n Order and r e v e r s i n g the R e f e r e e ' s a d d i t i o n a l 
u n s c h e d u l e d award, the o n l y f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y i n 
t h i s p r o c e e d i n g i s i n c o n n e c t i o n w i t h the p e n a l t i e s imposed by t h e 
R e f e r e e . T h e r e f o r e , payment of an i n s u r e r - p a i d f e e i n a s s o c i a t i o n 
w i t h the p e n a l t y f o r u n t i m e l y payment p u r s u a n t t o t h e 
D e t e r m i n a t i o n Order was a p p r o p r i a t e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1984 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n of t h e o r d e r which s e t a s i d e a s premature the 
D e t e r m i n a t i o n Order d a t e d August 29, 1983, i s r e v e r s e d . T h a t 
D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d a s a p r o p e r i n i t i a l 
c l a i m c l o s u r e , and c l a i m a n t ' s a g g r a v a t i o n r i g h t s r u n f i v e y e a r s 
from t h e d a t e of t h a t o r d e r . T h a t p o r t i o n of t h e R e f e r e e ' s o r d e r 
w h i c h awarded an a d d i t i o n a l 48° ( 1 5 % ) u n s c h e d u l e d d i s a b i l i t y i s 
r e v e r s e d . The D e t e r m i n a t i o n O r d e r s d a t e d August 29, 1983 ( a s 
amended September 6, 1983) and J u l y 3, 1984, which awarded 
c l a i m a n t a t o t a l o f 80° (2 5 % ) unscheduled d i s a b i l i t y f o r i n j u r y t o 
the low back, a r e a f f i r m e d . The remainder of t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d . 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s 
o r d e r which found t h a t c l a i m a n t had p e r f e c t e d an a g g r a v a t i o n c l a i m 
under ORS 656.273 and s e t a s i d e i t s d e n i a l of c l a i m a n t ' s low back 
i n j u r y a g g r a v a t i o n c l a i m . S A I F a r g u e s t h a t t h e e v i d e n c e as a 
whole does not show t h a t c l a i m a n t ' s c o n d i t i o n worsened and t h a t 
t h e R e f e r e e d i d not have s u b j e c t m a t t e r j u r i s d i c t i o n b e c a u s e 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d under ORS 656.273(4) b e f o r e 
he made h i s a g g r a v a t i o n c l a i m . The i n i t i a l q u e s t i o n on r e v i e w i s 
whether claimant.made a c l a i m f o r a g g r a v a t i o n of h i s c o n d i t i o n 
under ORS 656.273 b e f o r e h i s a g g r a v a t i o n r i g h t s e x p i r e d . 

C l a i m a n t was compensably i n j u r e d on March 10, 1977. H i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order p u r s u a n t t o ORS 65 6 . 2 6 8 ( 4 ) 
on September 27, 1977, w i t h an award f o r 15% uns c h e d u l e d 
d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g , which was h e l d on 
A p r i l 1, 1980, and was awarded 224° f o r 70% d i s a b i l i t y . The Board 
r e d u c e d t h e award t o 160° f o r 50% d i s a b i l i t y ; G a v i n L . Smith, 
30 Van N a t t a 109 ( 1 9 8 0 ) ; the C o u r t of A p p e a l s r e i n s t a t e d t h e 
R e f e r e e ' s award f o r 70% d i s a b i l i t y . Smith v. S A I F , 51 Or App 833 
( 1 9 8 1 ) . The l a s t d a t e on which compensation was a r r a n g e d was the 
d a t e of t he h e a r i n g : A p r i l 1, 1980. C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s e x p i r e d by s t a t u t e on September 27, 1982. 

The d a t e of the h e a r i n g on t h e i s s u e of t h e e x t e n t of 
c l a i m a n t ' s permanent d i s a b i l i t y was A p r i l 1, 1980. Dr. C l i b b o r n 
f i r s t examined c l a i m a n t on A p r i l 16, 1980 and r e p o r t e d t h e 
f o l l o w i n g c o m p l a i n t s and f i n d i n g s : 

" D e s c r i b e c o m p l a i n t s : 
neck p a i n , s l e e p i n g problem, back p a i n , 

d i z z i n e s s , p i n s and n e e d l e s i n l e g s , 
numbness i n t o e s , e a r s r i n g . . . 

" F i n d i n g s of e x a m i n a t i o n : 
S i t t i n g : c e r v i c a l f l e x i o n — i m p a i r e d ; 

e x t e n s i o n — i m p a i r e d ; l e f t l a t e r a l f l e x i o n 
— p a r t i a l l y i m p a i r e d ; r i g h t l a t e r a l 
f l e x i o n — p a r t i a l l y i m p a i r e d ; l e f t 
r o t a t i o n — i m p a i r e d ; r i g h t r o t a t i o n — 

GAVIN L. SMITH, Claimant 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 
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i m p a i r e d ; f o r a m i n a c o m p r e s s i o n t e s t — 
p o s i t i v e ; R e f l e x e s : b i c e p s — normal; 
t r i c e p s — normal; p a t e l l a r — i m p a i r e d ; 
S t a n d i n g : dorso-lumbar f l e x i o n — 
i m p a i r e d ; e x t e n s i o n — i m p a i r e d ; l e f t 
l a t e r a l f l e x i o n — i m p a i r e d ; r i g h t l a t e r a l 
f l e x i o n — i m p a i r e d ; r o t a t i o n — i m p a i r e d . " 

Dr. C l i b b o r n d i a g n o s e d c e r v i c a l and l u m b o s a c r a l s p r a i n s and 
recommended c h i r o p r a c t i c a d j u s t m e n t s . 

On August 13, 1980 Dr. C l i b b o r n wrote a l e t t e r t o S A I F : 

" T h i s p a t i e n t i s not the u s u a l c a s e . As 
you know he has been d i s a b l e d s i n c e 
March 10, 1977. 

"He f i r s t came i n t o our o f f i c e on A p r i l 16, 
1980. He complained of s e v e r e p a i n i n h i s 
low back w i t h b u r n i n g p a i n i n t o both of h i s 
l e g s . 

"The p a t i e n t ' s improvement h a s been slow 
but s t e a d y . We w i l l g e t him down t o two 
(2 ) v i s i t s a month a s soon as we c a n . He 
s h o u l d be a t t h a t l e v e l w i t h i n two ( 2 ) 
months." 

On A p r i l 13, 1981 Dr. C l i b b o r n wrote a note on a P h y s i c i a n ' s 
S u p p l e m e n t a l R e p o r t : 

" T h i s p a t i e n t h a s r e q u i r e d r e g u l a r c a r e 
d u r i n g the p a s t y e a r due t o a d e t e r i o r a t i o n 
i n h i s low [ b a c k ] c o n d i t i o n , which produced 
s e v e r e p a i n i n h i s low back. He i s much 
b e t t e r o f f a t t h i s p o i n t . Our t r e a t m e n t 
from t h i s p o i n t on s h o u l d be c o n s i d e r e d 
p a l l i a t i v e o n l y . He s h o u l d be a b l e t o g e t 
by now w i t h 2-3 v i s i t s p e r month. . . . " 

We f i n d t h a t t h e d e t e r i o r a t i o n r e f e r r e d t o by Dr. C l i b b o r n 
happened b e f o r e the l a s t arrangement of compensation, and b e f o r e 
Dr. C l i b b o r n ' s i n i t i a l e x a m i n a t i o n of c l a i m a n t . I n a d d i t i o n , 
t h e r e i s n o t h i n g t o su p p o r t a f i n d i n g of any w o r s e n i n g of 
c l a i m a n t ' s c o n d i t i o n a t the time r e f e r r e d t o by Dr. C l i b b o r n . 

On May 14, 1981 Dr. C l i b b o r n wrote a l e t t e r t o S A I F : 

"As you know, t h i s man has been on 
d i s a b i l i t y f o r q u i t e some time. 

"We have been r e n d e r i n g t r e a t m e n t t o t h i s 
p a t i e n t because h i s low back p a i n had 
become v e r y s e v e r e . We a r e now t r e a t i n g 
t h i s man two t o four t i m e s p er month, whic h 
i s k e e p i n g h i s p a i n under c o n t r o l . 

"We w i l l o n l y g i v e t h i s p a t i e n t t r e a t m e n t s 
a s i t i s n e c e s s a r y t o p r e v e n t a wo r s e n i n g 
o f h i s c o n d i t i o n . . . . " 
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Dr. S t a n l e y f i r s t examined c l a i m a n t on J u l y 17, 1981. He 
r e v i e w e d the myelogram of 1977. The p h y s i c a l e x a m i n a t i o n found no 
new c o m p l a i n t s or l i m i t a t i o n s . He c o n c l u d e d , " I c a n s e e no 
t r e a t m e n t t h a t I c a n o f f e r him today." 

Dr. S t a n l e y n e x t examined c l a i m a n t on J a n u a r y 16, 1982. 
C l a i m a n t ' s c h i e f c o m p l a i n t was about an u n r e l a t e d c o n d i t i o n i n h i s 
k n e e s . C l a i m a n t was " s t i l l h a v i n g h i s back t r o u b l e . " He f u r t h e r 
s t a t e d : " I t h i n k he i s b a s i c a l l y unchanged. Pe r h a p s h i s back i s 
g e t t i n g a l i t t l e worse but he h a s had no d r a m a t i c d i f f e r e n c e o v e r 
the l a s t s e v e r a l y e a r s . He d e f i n i t e l y h a s a permanent d i s a b i l i t y 
and c a n n o t f u n c t i o n much a t a l l b e c a u s e o f h i s back. . . . " 

On F e b r u a r y 14, 1982 Dr. S t a n l e y examined c l a i m a n t f o r 
u n r e l a t e d p a i n i n the l e f t h i p . C l a i m a n t had no p a i n on f u l l 
f l e x i o n of the l e g w i t h t h e knee e i t h e r s t r a i g h t or f l e x e d . 

C l a i m a n t saw Dr. S t a n l e y on March 5, 1982, c o m p l a i n i n g o f 
r i g h t elbow and s h o u l d e r p a i n which was u n r e l a t e d t o h i s back 
i n j u r y . The d o c t o r r e c o r d e d h i s recommendation of m e d i c a t i o n f o r 
the arm c o n d i t i o n s , b ut t h e r e was no mention of back pr o b l e m s . 

On A p r i l 22, 1982 Dr. S t a n l e y r e p o r t e d : 

" [ P a t i e n t ] r e t u r n s . He h a s had i n c r e a s e d 
back p a i n . T h i s i s e s s e n t i a l l y s i m i l a r t o 
what he had p r e v i o u s l y . T h i s i s a n o t h e r 
bad e p i s o d e . 

"EXAMINATION i s the same as i t was 
p r e v i o u s l y . I t h i n k i t i s j u s t r e c u r r e n c e 
of h i s back p a i n . . . . I f he does not 
improve might c o n s i d e r b r i n g i n g him i n f o r 
some P [ h y s i c a l ] T [ h e r a p y ] and some p e l v i c 
t r a c t i o n . " 

On A p r i l 26, 1982 Dr. C l i b b o r n wrote to S A I F : 

"As you p r o b a b l y r e a l i z e , t h i s p a t i e n t had 
a w o r s e n i n g of h i s back p a i n i n September 
of 1981. S i n c e t h a t time, he has had p a i n 
i n h i s low back w i t h t e n s i o n i n h i s upper 
back and neck. 

"These problems began a f t e r h i s March [ 1 0 ] , 
1977 i n j u r y . Although t h i s man i s 
p e r m a n e n t l y d i s a b l e d , we f e e l h i s p r e s e n t 
t r e a t m e n t s a r e n e c e s s a r y t o minimize h i s 
p r e s e n t p a i n . 

"Our t r e a t m e n t s a r e not c o r r e c t i v e r e l a t i n g 
t o h i s low back, but th e y a r e c o r r e c t i v e 
r e l a t i n g to h i s upper back and neck p a i n . 

"He h a s improved a g r e a t d e a l over the l a s t 
s e v e r a l months, and we hope he w i l l soon be 
m e d i c a l l y s t a t i o n a r y . " 

The n e x t e n t r y i n c l a i m a n t ' s c h a r t n o t e s from Dr. S t a n l e y ' s 
o f f i c e was on May 19, 1982. Someone w i t h t h e i n i t i a l s "BP" 
e n t e r e d t h e f o l l o w i n g n o t e : -696-



"PHYSICAL THERAPY: [ C l a i m a n t ] h a s been 
p r e s e n t f o r m o i s t h e a t , U [ l t r a ] S [ o u n d ] and 
massage on 4 o c c a s i o n s s i n c e 3/5/82. H i s 
l a s t P [ h y s i c a l ] T [ h e r a p y ] s e s s i o n was on 
5/3/82 and a t t h a t time he was r e c o v e r i n g 
s t e a d i l y from h i s most r e c e n t e x a c e r b a t i o n 
of L [ o w ] B [ a c k ] P [ a i n ] . " 

C l a i m a n t ' s n e x t c h a r t n o t e i n Dr. S t a n l e y ' s r e c o r d s i n d i c a t e s 
no more v i s i t s u n t i l a f t e r September 27, 1982. 

On June 10, 1982 c l a i m a n t s i g n e d a n o t i f i c a t i o n of change o f 
a t t e n d i n g p h y s i c i a n which d e s i g n a t e d Dr. S t a n l e y a s the new 
a t t e n d i n g p h y s i c i a n . Dr. S t a n l e y i n d i c a t e d t h a t h i s s e r v i c e s 
i n c l u d e d p h y s i c a l t h e r a p y a s needed s i n c e J u l y 17, 1981, when he 
f i r s t examined c l a i m a n t . H i s d i a g n o s i s i n J u l y 1982 c o n t i n u e d t o 
be " c h r o n i c back p a i n , p r o b a b l y d e g e n e r a t i v e d i s c d i s e a s e [ w i t h ] 
c h r o n i c n e r v e - r o o t c o m p r e s s i o n a t L5 on the r i g h t . " 

The e v i d e n c e shows t h a t c l a i m a n t c o n t i n u e d t o r e c e i v e 
t r e a t m e n t f o r h i s compensable c o n d i t i o n from time t o time a s the 
symptoms of h i s back c o n d i t i o n waxed and waned. The f r e q u e n c y and 
t y p e s of t r e a t m e n t seem e n t i r e l y c o n s i s t e n t w i t h the award f o r 70% 
d i s a b i l i t y . No p h y s i c i a n r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened nor t h a t c l a i m a n t was unable t o work due t o a w o r s e n i n g 
of h i s c o n d i t i o n d u r i n g the a g g r a v a t i o n p e r i o d . 

C l a i m a n t a r g u e s t h a t t h r e e r e p o r t s of Dr. S t a n l e y and one 
r e p o r t of Dr. C l i b b o r n a r e s u f f i c i e n t t o e s t a b l i s h t h a t a c l a i m 
f o r a g g r a v a t i o n was made b e f o r e September 27, 1982. We have 
r e v i e w e d t h o s e r e p o r t s and f i n d t h a t t h e y p r e s e n t e d c l a i m s f o r 
m e d i c a l s e r v i c e s , as p r o v i d e d f o r under ORS 656.245, but when r e a d 
f o r t h e i r e n t i r e meaning d i d not s u g g e s t t h a t c l a i m a n t ' s c o n d i t i o n 
had worsened s i n c e h i s l a s t arrangement of compensation, A p r i l 1, 
1980. 

C l a i m a n t a r g u e s t h a t ORS 656.273(3) r e q u i r e s o n l y a 
" p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r f u r t h e r m e d i c a l s e r v i c e s 
or a d d i t i o n a l compensation" t o be s t a t u t o r i l y s u f f i c i e n t t o make a 
c l a i m f o r a g g r a v a t i o n . T h i s argument o v e r l o o k s the 
i n t e r - r e l a t i o n s h i p of ORS 656.273(3) and ORS 656.245. T h i s 
i n t e r - r e l a t i o n s h i p h a s been e x p l a i n e d i n Evans v. S A I F , 62 Or App 
182 ( 1 9 8 3 ) ; Dwayne G. C a r y , 36 Van N a t t a 265 ( 1 9 8 4 ) ; and W i l l i a m 
A. N e w e l l , 35 Van N a t t a 629 (1983) and we f i n d n o t h i n g i n t h i s 
c a s e t o c a u s e us to d e p a r t from the r e a s o n i n g i n t h o s e c a s e s . C f . 
H a r e t v. S A I F , 72 Or App 668 (1985) (not e v e r y m e d i c a l r e p o r t i s 
an a g g r a v a t i o n c l a i m , but almost a n y t h i n g t h a t i n d i c a t e s a 
w o r s e n i n g of the c o n d i t i o n would be enough); G e r a l d I . H a l l e , 37 
Van N a t t a 515 (May 7, 1985) ( a g g r a v a t i o n c l a i m i s made when t h e r e 
i s a r e q u e s t f o r f u r t h e r m e d i c a l s e r v i c e s due t o a worsened 
c o n d i t i o n ) . A c l a i m f o r m e d i c a l s e r v i c e s w i t h i n the a g g r a v a t i o n 
p e r i o d does not p r e s e n t an a g g r a v a t i o n c l a i m r e q u i r i n g r e o p e n i n g 
u n l e s s t h e r e i s something about the c l a i m t h a t makes i t c l e a r t h a t 
t h e m e d i c a l s e r v i c e s a r e needed t o t r e a t a worsened c o n d i t i o n t h a t 
i s r e l a t e d t o a compensable i n j u r y . 

Another p o i n t t h a t has been o v e r l o o k e d i s the time of 
c o m p a r i s o n . C l a i m a n t ' s c o n d i t i o n improved and worsened r e g u l a r l y , 
and from day t o day i t c o u l d be b e t t e r or worse, but i n r e l a t i o n 
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t o t h e time o f the l a s t arrangement o f compensation, no p h y s i c a l 
e x a m i n a t i o n r e p o r t or t r e a t m e n t r e p o r t s u g g e s t e d t h a t c l a i m a n t ' s 
c o n d i t i o n worsened. 

The r i g h t t o a r e o p e n i n g of a c l a i m under ORS 656.273 e x p i r e s 
f i v e y e a r s a f t e r t h e f i r s t c l o s u r e of t h e c l a i m under ORS 
6 5 6 . 2 6 8 ( 4 ) . A f t e r the a g g r a v a t i o n p e r i o d r u n s under ORS 656.273, 
c l a i m a n t c a n s t i l l have h i s c l a i m reopened, b u t h i s method of 
o b t a i n i n g r e o p e n i n g i s t o p e t i t i o n the Workers' Compensation Board 
under i t s own motion a u t h o r i t y p u r s u a n t t o ORS 656.278. 

I n c o n t r a s t , c l a i m s f o r r e a s o n a b l e and n e c e s s a r y m e d i c a l 
s e r v i c e s f o r a compensable c o n d i t i o n have no l i m i t a t i o n p e r i o d . A 
c l a i m a n t ' s c o n d i t i o n need not worsen t o o b t a i n m e d i c a l s e r v i c e s 
and any r e q u e s t f o r m e d i c a l s e r v i c e s i s s u f f i c i e n t t o p r e s e n t a 
c l a i m under ORS 656.245. E v a n s v. S A I F , s u p r a . The c l a i m need 
not be reopened t o p r o c e s s m e d i c a l s e r v i c e c l a i m s i n the a b s e n c e 
of a w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n . H u t c h i n s o n v. 
L o u i s i a n a - P a c i f i c , 67 Or App 577 ( 1 9 8 4 ) . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t d i d not p r e s e n t a c l a i m f o r 
worsened c o n d i t i o n w i t h i n the a g g r a v a t i o n p e r i o d p r o v i d e d by ORS 
656.273, and t h a t the c l a i m of worsened c o n d i t i o n was not p r o p e r l y 
b e f o r e the R e f e r e e . The l a c k of s u b j e c t m a t t e r j u r i s d i c t i o n , 
c o n f e r r e d o n l y by s t a t u t e , p r e v e n t s us from r e v i e w i n g the 
R e f e r e e ' s o r d e r f u r t h e r . See H a z e l M. W i l l i s , 35 Van N a t t a 1750 
( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 22, abated J u l y 20, and 
r e i n s t a t e d August 2, 1984 i s r e v e r s e d and the r e q u e s t f o r h e a r i n g 
i s d i s m i s s e d . 

FRANK SPANGLER, Claimant WCB 81-02380 
Evohl F. Malagon, C l a i m a n t ' s Attorney June 11, 1985 
SAIF Corp L e g a l , Defense Attorney Order on Review 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Gemmell's 
o r d e r which awarded c l a i m a n t an a d d i t i o n a l 64° ( 2 0 % ) u n s c h e d u l e d 
d i s a b i l i t y , t h e r e b y g r a n t i n g c l a i m a n t a t o t a l award t o d a t e o f 
128° ( 4 0 % ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s low b a c k . 
D e t e r m i n a t i o n O r d e r s d a t e d November 17, 1982 and J a n u a r y 25, 1984 
awarded 48° ( 1 5 % ) and 16° ( 5 % ) u n s c h e d u l e d d i s a b i l i t y 
r e s p e c t i v e l y . S A I F c o n t e n d s t h a t the R e f e r e e ' s a d d i t i o n a l 
u n s c h e d u l e d award i s e x c e s s i v e , and t h a t the D e t e r m i n a t i o n Order 
awards of 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y a d e q u a t e l y 
compensated c l a i m a n t f o r the l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e 
to h i s i n d u s t r i a l i n j u r y . We a g r e e and, t h e r e f o r e , r e v e r s e t h e 
R e f e r e e ' s o r d e r . 

C l a i m a n t was 30 y e a r s of age a t the time of h e a r i n g . I n 
J a n u a r y of 1981, w h i l e working a s a y a r d s a l e s m a n f o r Hatch 
Lumber, he f e l l o f f of a l a d d e r from the t h i r d o r f o u r t h rung and 
s t r u c k h i s back. As a r e s u l t , he s u s t a i n e d i n j u r y t o h i s back 
whi c h r e q u i r e d s u r g i c a l t r e a t m e n t . C l a i m a n t had two low back 
o p e r a t i o n s i n f a i r l y r a p i d s u c c e s s i o n . I n F e b r u a r y 1981 he had a 
b i l a t e r a l d i s c e c t o m y and foraminotomy a t the L4-5 l e v e l and 
n e g a t i v e e x p l o r a t i o n a t L 5 - S1. C l a i m a n t ' s back p a i n c o n t i n u e d 
and, t h e r e f o r e , he s u b m i t t e d t o s u r g e r y a p p r o x i m a t e l y f o u r months 
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l a t e r i n June of 1981 f o r b i l a t e r a l d i s c e c t o m y and foraminotomy a t 
L4-5 and n e g a t i v e e x p l o r a t i o n a t L3-4 and L 5 - S 1 . 

C l a i m a n t t e s t i f i e d t h a t n e i t h e r s u r g e r y seemed t o improve h i s 
back p a i n . P o s t - s u r g i c a l t r e a t m e n t h a s c o n s i s t e d o f c o n s e r v a t i v e 
measures s u c h a s P a i n C e n t e r t r e a t m e n t and a TNS u n i t . N e i t h e r 
t h e P a i n C e n t e r m o d a l i t y nor the TNS u n i t seem t o have a l l e v i a t e d 
c l a i m a n t ' s back p a i n t o any c o n s i d e r a b l e e x t e n t . As of t h e time 
o f h e a r i n g , c l a i m a n t ' s o n l y form of t r e a t m e n t was o r a l m e d i c a t i o n 
i n the form of muscle r e l a x e r s . He was not undergoing a c t i v e 
t r e a t m e n t w i t h a p h y s i c i a n . 

C o n s i d e r i n g c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g h i s p a i n and 
p h y s i c a l l i m i t a t i o n s , a s w e l l as the m e d i c a l e v i d e n c e a s s e s s i n g 
the e x t e n t of permanent back impairment, we f i n d t h a t , a s a r e s u l t 
o f h i s back i n j u r y , c l a i m a n t s u f f e r s permanent impairment of a 
m i l d d e g r e e . C l a i m a n t ' s impairment i s i n the upper l i m i t s of m i l d 
a c c o r d i n g to the O r t h o p a e d i c C o n s u l t a n t s , and t h i s comports w i t h 
our own a s s e s s m e n t , which i s based upon t h e r e c o r d i n i t s e n t i r e t y 

C l a i m a n t h a s been r e t r a i n e d as a computer r e p a i r t e c h n i c i a n . 
As of t h e h e a r i n g i n l a t e August of 1984, c l a i m a n t had been 
g a i n f u l l y employed i n t h a t c a p a c i t y f o r a p p r o x i m a t e l y s e v e n 
months. He works a s a " s e n i o r bench t e c h n i c i a n " i n a computer 
shop, where he pe r f o r m s computer r e p a i r work, and a s s i s t s 
c u s t o m e r s and s a l e s p e o p l e . T h i s i s l i g h t work, which i s 
c o m p a t i b l e w i t h c l a i m a n t ' s r e s t r i c t e d r e s i d u a l f u n c t i o n a l c a p a c i t y 

C l a i m a n t f o r m e r l y was c a p a b l e of p e r f o r m i n g , and d i d perform, 
work of a heavy n a t u r e . H i s employment e x p e r i e n c e i n c l u d e d work 
as a s h o r t o r d e r cook, washing d i s h e s , washing c a r s , s e t t i n g 
c h o k e r s i n the woods, b u i l d i n g f i b e r g l a s s b o a t s , and working i n a 
p i z z a p a r l o r as a manager, which i n c l u d e d t h e r e s p o n s i b i l i t y o f 
s u p e r v i s i n g about 12 employes. C l a i m a n t i s p r e c l u d e d from 
p e r f o r m i n g many of t h e s e j o b s as a r e s u l t of h i s i n j u r y ; however, 
a s a r e s u l t of s u c c e s s f u l v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , 
c l a i m a n t h a s l e a r n e d new s k i l l s w hich have r e s u l t e d i n new 
employment o p p o r t u n i t i e s and, i n f a c t , a p p a r e n t l y v e r y s u c c e s s f u l 
reemployment. 

At the time of h i s i n j u r y c l a i m a n t was e a r n i n g between $1,400 
to $1,800 a month g r o s s , which v a r i e d w i t h t h e amount o f o v e r t i m e 
he worked. P r e s e n t l y he e a r n s $1,300 a month. I t a p p e a r s t h a t 
c l a i m a n t i s p a i d a monthly s a l a r y which i s not a f f e c t e d by t h e 
number of h o u r s he works each month. C l a i m a n t t e s t i f i e d t h a t he 
works a p p r o x i m a t e l y 176 h o u r s p e r month. 

C l a i m a n t h a s a fo r m a l t e n t h grade e d u c a t i o n . As a r e s u l t of 
h i s i n v o l v e m e n t w i t h v o c a t i o n a l r e h a b i l i t a t i o n , c l a i m a n t h a s 
o b t a i n e d h i s GED. I t a p p e a r s t h a t c l a i m a n t h a s above a v e r a g e 
a p t i t u d e i n math s k i l l s , a s w e l l as above a v e r a g e g e n e r a l l e a r n i n g 
a b i l i t y . 

C l a i m a n t s u s t a i n e d a s i g n i f i c a n t i n j u r y t o h i s back, which 
r e q u i r e d two s u r g e r i e s . As a r e s u l t , he s u f f e r s p a i n and 
l i m i t a t i o n s of the back. Many of the j o b s he performed i n the 
p a s t a r e no l o n g e r a v a i l a b l e t o him a s a r e s u l t o f h i s back 
c o n d i t i o n . C l a i m a n t i s young, however, and, a s a r e s u l t of 
s u c c e s s f u l v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , he now h a s the 
a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n a segment of the 
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l a b o r market not p r e v i o u s l y a v a i l a b l e t o him. C l a i m a n t e n j o y s h i s 
p r e s e n t employment, and t h e r e i s e v e r y i n d i c a t i o n t h a t he w i l l 
c o n t i n u e t o work i n t h i s f i e l d . 

C o n s i d e r i n g a l l of t h e above, we f i n d t h e R e f e r e e ' s award 
e x c e s s i v e . Our de novo r e v i e w s a t i s f i e s us t h a t t h e D e t e r m i n a t i o n 
Order awards t o t a l i n g 64° ( 2 0 % ) u n s c h e d u l e d d i s a b i l i t y a r e 
adequate and a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 12, 1984 i s r e v e r s e d , and 
t h e D e t e r m i n a t i o n O r d e r s d a t e d November 17, 1982 and J a n u a r y 25, 
1984, which g r a n t e d c l a i m a n t a t o t a l award of 64° (20%) 
u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y to the low back, a r e a f f i r m e d . 

WINNIE M. THOMAS, Claimant WCB 83-10920 
SAIF Corp L e g a l , Defense Attorney June 11, 1985 

Order on Review 
Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of P r e s i d i n g R e f e r e e D a u g h t r y ' s 
o r d e r d a t e d December 11, 1984 which d i s m i s s e d h e r h e a r i n g r e q u e s t 
b e c a u s e of f a i l u r e t o respond t o an o r d e r t o show c a u s e why h e r 
h e a r i n g r e q u e s t s h o u l d not be d i s m i s s e d f o r f a i l u r e t o p r o s e c u t e 
h e r c l a i m . The i s s u e on r e v i e w i s adequacy of the p r o c e d u r e s 
f o l l o w e d t o p r o t e c t c l a i m a n t ' s p r o c e d u r a l due p r o c e s s r i g h t s . 

C l a i m a n t r e q u e s t e d a h e a r i n g on the d e n i a l of h e r a g g r a v a t i o n 
c l a i m . She was a d v i s e d of h e r r i g h t to o b t a i n the s e r v i c e s of an 
a t t o r n e y . She o b t a i n e d the s e r v i c e s of an a t t o r n e y and r e q u e s t e d 
t h a t h e r h e a r i n g r e q u e s t be p l a c e d i n i n a c t i v e s t a t u s . The 
r e q u e s t was g r a n t e d , and she was a d v i s e d t h a t she must r e a c t i v a t e 
h e r h e a r i n g r e q u e s t by October 1, 1984, i f she wished t o p u r s u e 
h e r r i g h t t o a h e a r i n g . The H e a r i n g s D i v i s i o n r e c e i v e d no r e q u e s t 
t o r e a c t i v a t e the h e a r i n g r e q u e s t by October 24, 1984, so the 
P r e s i d i n g R e f e r e e i s s u e d an o r d e r t o show c a u s e w i t h i n 30 d a y s why 
the h e a r i n g r e q u e s t s h o u l d not be d i s m i s s e d . The H e a r i n g s 
D i v i s i o n r e c e i v e d no communication from c l a i m a n t by December 11, 
1984, so the P r e s i d i n g R e f e r e e i s s u e d h i s o r d e r d i s m i s s i n g the 
h e a r i n g r e q u e s t . 

On December 24, 1984 the Board r e c e i v e d c l a i m a n t ' s r e q u e s t 
f o r Board r e v i e w of the P r e s i d i n g R e f e r e e ' s o r d e r and w h i c h 
a d v i s e d o f a change of a t t o r n e y . On F e b r u a r y 13, 1985 t h e Board 
r e c e i v e d c l a i m a n t ' s r e q u e s t f o r an e x t e n s i o n of time i n w h i c h t o 
f i l e h e r b r i e f . C l a i m a n t was g r a n t e d an e x t e n s i o n of 20 d a y s . 
The Board r e c e i v e d c l a i m a n t ' s p r o se b r i e f on r e v i e w on 
F e b r u a r y 28, 1985. No r e s p o n s e b r i e f was s u b m i t t e d by the S A I F 
C o r p o r a t i o n . The c a s e was d o c k e t e d f o r Board r e v i e w i n t h e u s u a l 
c o u r s e . 

A f t e r r e v i e w i n g the r e c o r d s u b m i t t e d t o us, we f i n d t h a t 
c l a i m a n t ' s due p r o c e s s r i g h t s have been a d e q u a t e l y p r o t e c t e d by 
the p r o c e d u r e s f o l l o w e d and t h a t the P r e s i d i n g R e f e r e e ' s Order o f 
D i s m i s s a l of c l a i m a n t ' s h e a r i n g r e q u e s t was c o r r e c t . 

C l a i m a n t ' s p r o se b r i e f does not a d d r e s s the i s s u e o f h e r 
f a i l u r e t o r e q u e s t r e a c t i v a t i o n of h e r h e a r i n g r e q u e s t . I t 
p r o v i d e s a n a r r a t i v e a c c o u n t of h e r i n j u r y and c o u r s e of t r e a t m e n t 
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and she a t t a c h e d c o p i e s of l e t t e r s and c l a i m s p r o c e s s i n g r e p o r t s . 
The e v i d e n c e t h a t c l a i m a n t s u b m i t t e d w i t h h e r b r i e f was not 
c o n s i d e r e d on r e v i e w . ORS 656.295(3) and . 2 9 5 ( 5 ) . 

ORDER 

The Board a f f i r m s the P r e s i d i n g R e f e r e e ' s o r d e r d a t e d 
December 11, 1984 d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t . 

KIMBERLY A. BURTON, C l a i m a n t WCB 84-07083 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u n e 12, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Danner's 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s b i l a t e r a l b u n i o n s , 
awarded i n t e r i m compensation from A p r i l 25, 1984 through June 22, 
1984 and imposed a 10% p e n a l t y f o r f a i l u r e t o pay i n t e r i m 
c o m p e n s a t i o n . The i s s u e s a r e c o m p e n s a b i l i t y of c l a i m a n t ' s 
b u n i o n s , i n t e r i m compensation and p e n a l t i e s . 

C l a i m a n t was employed a s a t r i m saw o p e r a t o r i n t h e 
empl o y e r ' s m a n u f a c t u r i n g p l a n t . Her d u t i e s r e q u i r e d t h a t she 
s t a n d a l l day and o p e r a t e a machine, which r e q u i r e d t h a t she push 
a p e d a l w i t h h e r r i g h t f o o t . On b e i n g employed, c l a i m a n t was t o l d 
t h a t she had t o p u r c h a s e and wear a p a i r of s t e e l toed b o o t s f o r 
s a f e t y p u r p o s e s . She was f r e e t o s e l e c t h e r own f o o t w e a r . The 
employer p a i d o n e - h a l f t h e c o s t of the b o o t s . 

I t a p p e a r s t h a t c l a i m a n t p u r c h a s e d a p a i r of i l l - f i t t i n g 
b o o t s . A p p r o x i m a t e l y s i x months a f t e r she began t o work, h e r f e e t 
began t o h u r t , p r i m a r i l y the l e f t f o o t . She c o n t i n u e d working a 
y e a r and a h a l f , however, b e f o r e s e e k i n g a t t e n t i o n f o r h e r 
i n c r e a s i n g l y p a i n f u l f e e t . C l a i m a n t n e v e r m i s s e d any time from 
work a s a r e s u l t of h e r f o o t problems. 

On or about A p r i l 25, 1984, c l a i m a n t came under the c a r e of 
Dr. S c h i n k , a d o c t o r o f p o d i a t r i c m e d i c i n e . He d i a g n o s e d b u n i o n s , 
h a l l u x v a l g u s , of both f e e t . C l a i m a n t f i l e d h e r c l a i m w i t h t h e 
employer by 801 form d a t e d A p r i l 26, 1984. C l a i m a n t c o n t i n u e d t o 
work. S A I F d e n i e d the c l a i m June 22, 1984. 

C l a i m a n t s u b m i t t e d t o s u r g e r y on June 25, 1984 f o r an 
o p e r a t i o n on the l e f t f o o t . A f t e r s u r g e r y she r e t u r n e d t o 
m o d i f i e d work f o r the employer p e r f o r m i n g a desk j o b . She then 
had s u r g e r y on the r i g h t f o o t i n September of 1984, a f t e r which 
she d i d not r e t u r n to work f o r t h i s employer. She p r e s e n t l y works 
a t a desk j o b i n the S t a t e of Washington. 

C l a i m a n t t e s t i f i e d t h a t she never had any problems w i t h h e r 
f e e t p r i o r t o h e r employment. The R e f e r e e r e a s o n e d t h a t the law 
c o n t r o l l i n g t h i s c a s e was s t a t e d i n Wheeler v. B o i s e C a s c a d e , 66 
Or App 620, 624 ( 1 9 8 4 ) , i n which the c o u r t found t h e c l a i m a n t ' s 
s k i n c o n d i t i o n compensable be c a u s e , " * * * [ T l h e c l a i m a n t had 
been asymptomatic and was not r e c e i v i n g m e d i c a l c a r e f o r h i s 
d i s e a s e u n t i l the c o n d i t i o n s a t the m i l l c a u s e d h i s symptoms t o 
appear and t o r e q u i r e m e d i c a l t r e a t m e n t t h a t would not o t h e r w i s e 
have been n e c e s s a r y . " The Supreme C o u r t h a s s i n c e r e v e r s e d t h e 
C o u r t of A p p e a l s ' d e c i s i o n and h e l d t h a t the a n a l y s i s of W e l l e r v. 
Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , a p p l i e s whether c o n d i t i o n s a r e 
symptomatic or asymptomatic a t the time of employment. 298 Or 452 
( 1 9 8 4 ) . -701-



Thus, i n o r d e r f o r c l a i m a n t t o p r e v a i l , she must have 
e s t a b l i s h e d , by a p r e p o n d e r a n c e of the e v i d e n c e , t h a t ( 1 ) h e r work 
a c t i v i t y and c o n d i t i o n s ( 2 ) c a u s e d a w o r s e n i n g of h e r u n d e r l y i n g 
d i s e a s e ( 3 ) r e s u l t i n g i n an i n c r e a s e i n h e r p a i n ( 4 ) t o t h e e x t e n t 
t h a t i t produced d i s a b i l i t y or r e q u i r e d m e d i c a l s e r v i c e s . Wheeler 
v. B o i s e C a s c a d e , s u p r a , 298 Or a t 457; W e l l e r v. Union C a r b i d e , 
s u p r a , 288 Or a t 35. I n a d d i t i o n , i f c l a i m a n t s a t i s f i e s h e r 
burden of p r o v i n g a w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n , a s 
opposed t o m e r e l y the w o r s e n i n g of symptoms, she a l s o must 
e s t a b l i s h t h a t h e r work c o n d i t i o n s were t h e major c o n t r i b u t i n g 
c a u s e of the w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n . S A I F v. G y g i , 
55 Or App 570 ( 1 9 8 2 ) . 

The m e d i c a l e v i d e n c e c o n c e r n i n g the c a u s e of c l a i m a n t ' s 
b u n i o n s i s d i v i d e d . C l a i m a n t ' s t r e a t i n g p o d i a t r i s t , Dr. S c h i n k , 
i s of t he o p i n i o n t h a t , a l t h o u g h c l a i m a n t ' s b u n i o n s a r e i n h e r i t e d 
and r e s u l t from a m e d i a l " d r i f t i n g " of the f i r s t m e t a t a r s a l w i t h a 
r e s u l t a n t d e f o r m i t y about the f i r s t m e t a t a r s a l p h a l a n g e a l j o i n t 
( i . e . h a l l u x v a l g u s ) , the b oots she was r e q u i r e d t o wear a t work 
" s e r i o u s l y a g g r a v a t e d " h e r b u n i o n s , making them p a i n f u l and 
d i f f i c u l t t o s t a n d throughout an e n t i r e work s h i f t . 

C l a i m a n t was examined by Dr. Rockey, o r t h o p e d i c surgeon, a t 
S A I F ' s r e q u e s t . He c o n c l u d e d t h a t c l a i m a n t ' s b u n i o n s a r e a 
d e v e l o p m e n t a l problem wh i c h c a u s e p r o g r e s s i v e symptoms by t h e i r 
n a t u r e and become an i n c r e a s i n g problem f o r shoe f i t t i n g . He d i d 
not b e l i e v e t h e y were work r e l a t e d . 

Dr. Norton, an o r t h o p e d i c surgeon and S A I F ' s m e d i c a l 
a d m i n i s t r a t o r , r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s f o r an o p i n i o n 
c o n c e r n i n g the r e l a t i o n s h i p between c l a i m a n t ' s work and h e r 
b u n i o n s . He e x p l a i n e d t h a t h a l l u x v a l g u s i s the m e d i c a l term 
d e s c r i b i n g an a n g u l a r d e v i a t i o n o f the g r e a t toe toward t h e second 
t o e , and t h a t t h e r e a r e c o n t r i b u t o r y f a c t o r s o f f o o t s t r u c t u r e and 
a l i g n m e n t w h i c h b i o m e c h a n i c a l l y i n c r e a s e the tendency toward 
development o f t h i s a n g u l a t i o n of the f i r s t m e t a t a r s a l bone away 
from the second m e t a t a r s a l bone. He s t a t e d t h a t i t i s not u n u s u a l , 
f o r a d o l e s c e n t g i r l s and young women to p r e s e n t f o r t r e a t m e n t w i t h 
advanced h a l l u x v a l g u s b e c a u s e of t h e i r p r o p e n s i t y t o wear " s t y l e 
s h o e s " r a t h e r t h a n the more s e n s i b l e shoes o r d i n a r i l y worn by 
m a l e s . Dr. Norton e x p l a i n e d t h a t a bunion i s the term g i v e n t o "a 
d i s e a s e or c o n d i t i o n " t h a t d e v e l o p s i n a s s o c i a t i o n w i t h h a l l u x 
v a l g u s , and t h a t i t i s b a s i c a l l y a r e s p o n s e t o e x c e s s i v e f o c a l 
p r e s s u r e between the f i r s t m e t a t a r s a l head and the shoe. He 
s t a t e d t h a t c l a i m a n t undoubtedly had w e l l - d e v e l o p e d h a l l u x v a l g u s 
and bunion prone f e e t p r i o r t o h e r employment i f she had 
p r o g r e s s e d s u f f i c i e n t l y t o w a r r a n t s u r g i c a l c o r r e c t i o n a t h e r 
young age of 25. He saw n o t h i n g " o c c u p a t i o n a l l y s p e c i f i c " about 
the development of c l a i m a n t ' s symptomatic b u n i o n s . 

S A I F a l s o had c l a i m a n t ' s m e d i c a l r e c o r d s r e v i e w e d by Dr. 
Baker, a n o t h e r o r t h o p e d i c surgeon. He a l s o opined t h a t c l a i m a n t ' s 
b u n i o n s were c o n g e n i t a l i n o r i g i n and t h a t h e r symptoms were 
p r i m a r i l y due t o t h e c o n g e n i t a l f o o t d e f o r m i t y , a s opposed t o 
i n d u s t r i a l c o n d i t i o n s . Dr. Baker was aware of c l a i m a n t ' s 
i l l - f i t t i n g shoes and noted t h a t t h e s e shoes would tend t o 
a c c e n t u a t e the symptoms. 

On August 8, 1984 Dr. S c h i n k r e p o r t e d t o c l a i m a n t ' s a t t o r n e y 
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" I f i r m l y b e l i e v e the work boots she h a s t o 
wear a t work i n c o n j u n c t i o n w i t h h e r 
s t e p p i n g on a p e d a l a l l day s e v e r e l y 
a g g r a v a t e d h e r 'bunions' c a u s i n g g r e a t 
d i s c o m f o r t . When I f i r s t saw h e r the a r e a 
of i n v o l v e m e n t was v e r y inflammed [ s i c ] and 
t e n d e r t o the touch a s a d i r e c t r e s u l t of 
boot i r r i t a t i o n . I t i s s a f e t o s a y the 
c o n d i t i o n would o n l y g e t worse a s i t i s a 
p r o g r e s s i v e problem. Had she not been 
w e a r i n g s u c h boot on a r e g u l a r b a s i s h e r 
need f o r s u r g e r y would most l i k e l y have 
been d e l a y e d f o r a number of y e a r s as most 
p e o p l e have s u c h s u r g e r y i n the l a t e r 
y e a r s , u s u a l l y a f t e r age 50." 

We q u e s t i o n Dr. S c h i n k ' s s t a t e m e n t t h a t c l a i m a n t ' s work b o o t s 
i n c o n j u n c t i o n w i t h h e r s t e p p i n g on a p e d a l a l l day were 
r e s p o n s i b l e f o r the " s e v e r e a g g r a v a t i o n " o f h e r b u n i o n s f o r two 
r e a s o n s . F i r s t , she used h e r r i g h t f o o t t o o p e r a t e the p e d a l of 
the t r i m saw, but i t was the l e f t f o o t t h a t was o p e r a t e d on f i r s t , 
a p p a r e n t l y b e c a u s e i t was more symptomatic. Second, c l a i m a n t 
t e s t i f i e d t h a t s i x months b e f o r e she had s u r g e r y , she stopped 
w e a r i n g the b o o t s . The f a c t t h a t c l a i m a n t had s u r g e r y s i x months 
a f t e r she stopped w e a r i n g the b oots s u g g e s t s t o us t h a t the 
m e d i c a l o p i n i o n s s t a t i n g t h a t c l a i m a n t ' s b u n i o n s a r e 
d e v e l o p m e n t a l , p r o g r e s s i v e l y symptomatic and u n r e l a t e d t o h e r work 
a c t i v i t i e s a r e c l o s e r t o the t r u t h t h a n Dr. S c h i n k ' s c o n t r a r y 
o p i n i o n . 

We f i n d t h a t the e v i d e n c e f a i l s t o e s t a b l i s h t h a t c l a i m a n t ' s 
work a c t i v i t i e s , i n c l u d i n g h e r i l l - f i t t i n g work b o o t s , d i d 
a n y t h i n g more tha n worsen the symptoms of a p r e e x i s t i n g , 
u n d e r l y i n g c o n d i t i o n . Thus, we f i n d c l a i m a n t has f a i l e d t o 
s a t i s f y the r e q u i r e m e n t s of W e l l e r v. Union C a r b i d e , s u p r a . Were 
we t o c o n c l u d e , however, t h a t c l a i m a n t a c t u a l l y h a s e s t a b l i s h e d a 
w o r s e n i n g of h e r u n d e r l y i n g c o n d i t i o n , as opposed t o the mere 
w o r s e n i n g of symptoms, we would n e v e r t h e l e s s have t o c o n c l u d e t h a t 
she f a i l e d t o s a t i s f y h e r burden of p r o v i n g t h a t h e r work a c t i v i t y 
was the major c o n t r i b u t i n g c a u s e o f t h i s w o r s e n i n g , as opposed t o 
h e r e d i t a r y and d e v e l o p m e n t a l f a c t o r s . 

S A I F p o s e s an a d d i t i o n a l argument i n s u p p o r t of i t s d e n i a l . 
S A I F a r g u e s t h a t b e c a u s e c l a i m a n t was r e q u i r e d t o p u r c h a s e and 
wear t h e b o o t s a s a c o n d i t i o n t o or q u a l i f i c a t i o n f o r employment, 
she assumed any r i s k a t t e n d a n t upon meeting t h a t j o b 
q u a l i f i c a t i o n . B e c ause c l a i m a n t n e g l i g e n t l y chose a p a i r o f b o o t s 
t h a t d i d not f i t w e l l , t h e r e s u l t a n t c o n d i t i o n does not a r i s e out 
of or i n the scope of h e r employment. I n s u p p o r t of t h i s t h e o r y , 
S A I F r e l i e s upon our d e c i s i o n i n Sharon I I . Gov, 36 Van N a t t a 1156 
( 1 9 8 4 ) , and Haugen v. S A I F , 37 Or App 601 ( 1 9 7 8 ) . 

T h e s e c a s e s a r e c l e a r l y d i s t i n g u i s h a b l e from the c a s e b e f o r e 
us and a r e not c o n t r o l l i n g . I n d e t e r m i n i n g whether c l a i m a n t ' s 
c o n d i t i o n a r i s e s out and i n the scope of h e r employment, the 
w o r k - c o n n e c t i o n approach of Rogers v. S A I F , 289 Or 633 ( 1 9 8 0 ) , i s 
the s t a n d a r d t o be a p p l i e d . See a l s o J o r d a n v. Western E l e c t r i c , 
1 Or App 441 ( 1 9 7 0 ) . T h i s c l a i m does not f a i l f o r r e a s o n s of work 
r e l a t e d n e s s under the Rogers a n a l y s i s . I t f a i l s b e c a u s e the 
r e c o r d does not e s t a b l i s h t h e n e c e s s a r y e l e m e n t s of m e d i c a l 
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c a u s a t i o n . W e l l e r v. Union C a r b i d e , s u p r a ; S A I F v. G y g i , s u p r a . 
See a l s o C o c h e l l v. S A I F , 59 Or App 391 (1982TI 

The r e m a i n i n g i s s u e c o n c e r n s t h e R e f e r e e ' s award o f i n t e r i m 
c o m p e n s a t i o n and the r e l a t e d p e n a l t y i s s u e . T h i s p o r t i o n o f t h e 
R e f e r e e ' s o r d e r was p r e m i s e d upon the C o u r t of A p p e a l s d e c i s i o n i n 
Bono v . S A I F , 66 Or App 138 ( 1 9 8 3 ) , w h i c h h a s s i n c e been r e v e r s e d 
by the Supreme C o u r t . 298 Or 405 ( 1 9 8 4 ) . I t i s now c l e a r t h a t 
i n t e r i m c o m p e n s a t i o n i s i n t e n d e d t o compensate an i n j u r e d worker 
f o r l e a v i n g work, l i k e temporary d i s a b i l i t y . I n o r d e r t o r e c e i v e 
i n t e r i m compensation, a c l a i m a n t must have " l e f t work," a s t h a t 
p h r a s e i s used i n ORS 6 5 6 . 2 1 0 ( 3 ) . I d . a t 410. I t i s u n d i s p u t e d 
i n t h i s c a s e t h a t c l a i m a n t never m i s s e d work a s a r e s u l t o f h e r 
b u n i o n s . We assume t h a t c l a i m a n t was o f f work f o r a p e r i o d o f 
time a f t e r t h e s u r g e r y performed by Dr. S c h i n k on June 25, 1984; 
however, t h i s o c c u r r e d a f t e r S A I F had d e n i e d t h e c o m p e n s a b i l i t y of 
the c l a i m . Thus, i n the i n t e r i m between the f i l i n g o f the c l a i m 
and S A I F ' s June 22 d e n i a l , t h e r e was no o b l i g a t i o n t o pay i n t e r i m 
c o m p ensation b e c a u s e c l a i m a n t was working. I t n e c e s s a r i l y f o l l o w s 
t h a t the R e f e r e e ' s award o f i n t e r i m compensation and the r e l a t e d 
p e n a l t i e s f o r f a i l u r e t o pay the same must be r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1984 i s r e v e r s e d . 

JERRY L . JENNINGS, C l a i m a n t WCB 84-01244 
Q u i n t i n E s t e l l , C l a i m a n t ' s A t t o r n e y J u n e 12, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h : 
(1) a f f i r m e d t h e D e t e r m i n a t i o n Order which awarded 22.5° f o r 15% 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y of h i s r i g h t l e g ; ( 2 ) found 
t h a t t h e temporary t o t a l d i s a b i l i t y compensation was p a i d a t t h e 
c o r r e c t r a t e ; and ( 3 ) upheld t h e S A I F C o r p o r a t i o n ' s d e n i a l of h i s 
a g g r a v a t i o n c l a i m . The i s s u e s on r e v i e w a r e e x t e n t of s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y , r a t e of temporary t o t a l d i s a b i l i t y 
c o mpensation and a g g r a v a t i o n . 

C l a i m a n t was o r a l l y o f f e r e d a j o b on J u l y 28, 1982, t o work 
as a choker s e t t e r . No d a i l y or wee k l y h o u r s were d i s c u s s e d nor 
was t h e r a t e of pay. C l a i m a n t l e a r n e d from a f e l l o w worker t h a t 
t h e y worked a maximum of 49 ho u r s p e r week, but t h e r e was no 
d i s c u s s i o n w i t h the employer about h o u r s of work. The l o g g i n g 
company h i r e d i t s w o r k e r s on a d a i l y o n - c a l l b a s i s , n o t i f y i n g them 
a t the end o f each day i f t h e r e would be work the n e x t day. 

The f i r s t week, c l a i m a n t worked 26 h o u r s on t h r e e d a y s . The 
second week, c l a i m a n t worked 49 h o u r s on f i v e d a y s . The t h i r d 
week, c l a i m a n t worked 29 h o u r s on t h r e e d a y s . The f o u r t h week, 
c l a i m a n t worked 42 h o u r s on f i v e d a y s . E l e v e n days l a t e r , 
c l a i m a n t worked one day f o r 4.5 h o u r s . One day d u r i n g t h e t h i r d 
week, c l a i m a n t s u f f e r e d two blows t o h i s l e f t knee. He c o n t i n u e d 
w o r k i n g through t h e n e x t week b e c a u s e he thought t h e i n j u r y would 
r e s o l v e , b u t he f i n a l l y l e f t work on August 20, 1983, a t t h e end 
of t h e f o u r t h week. 

On t h e i n j u r y r e p o r t , the employer r e p o r t e d c l a i m a n t ' s h o u r s 
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of work a t a 40 hour p e r week r a t e . C l a i m a n t was p a i d temporary 
t o t a l d i s a b i l i t y a t the 40 hour p e r week r a t e . C l a i m a n t c o n t e n d s 
t h a t t h e agreement he made a s an o n - c a l l worker was t o work and be 
p a i d f o r 49 h o u r s p e r week. The employer cont e n d s t h a t no worker 
was h i r e d w i t h s u c h an e x p e c t a t i o n and t h a t no h o u r s of work were 
e v e r d i s c u s s e d b e c a u s e everyone i n the company was on an o n - c a l l 
b a s i s due t o the u n c e r t a i n t i e s of weather and the l o g market i n 
1982. S A I F i n t r o d u c e d e v i d e n c e t h a t the employe w i t h t h e most 
o v e r t i m e d u r i n g the f o u r month p e r i o d f o l l o w i n g c l a i m a n t ' s i n j u r y 
a v e r a g e d 2.375 h o u r s p e r week of o v e r t i m e and conceded t h a t i t 
would pay c l a i m a n t compensation f o r o v e r t i m e a t t h a t r a t e . 

OAR 436-54-212 i s a p p l i e d t o de t e r m i n e the c o r r e c t r a t e of 
temporary t o t a l d i s a b i l i t y compensation due c l a i m a n t . C l a i m a n t 
met n e i t h e r the 26-week nor the 4-week t e s t of o n - c a l l employment, 
t h e r e f o r e , t h e r a t e of compensation s h o u l d be governed by t he 
i n t e n t a t t h e time of h i r i n g . We f i n d t h a t c l a i m a n t s h o u l d have 
been p a i d a t the r a t e of compensation f o r h o u r s t h a t would have 
most n e a r l y approximated t h e ho u r s of the o t h e r workers i n s i m i l a r 
c i r c u m s t a n c e s a s h i s , and no more than the employe i n s i m i l a r 
c i r c u m s t a n c e s who was p a i d f o r the most h o u r s of work. We f i n d 
t h a t c l a i m a n t s h o u l d have been compensated a t the r a t e of 42.375 
h o u r s p e r week a s S A I F conceded. 

C l a i m a n t c o n t e n d s t h a t the employer c o n c e a l e d the t r u e h o u r s 
of employment from S A I F and t h a t a p e n a l t y and a t t o r n e y ' s f e e f o r 
u n r e a s o n a b l e r e s i s t a n c e s h o u l d be awarded. C l a i m a n t a l s o c o n t e n d s 
t h a t S A I F ' s f a i l u r e t o pay c l a i m a n t compensation conceded f o r 
o v e r t i m e i n s p i t e of the R e f e r e e ' s o r d e r was u n r e a s o n a b l e 
r e s i s t a n c e f o r which a p e n a l t y and a t t o r n e y ' s f e e s h o u l d be 
awarded. We f i n d t h a t t h e employer d i d not a c t u n r e a s o n a b l y i n 
r e p o r t i n g c l a i m a n t ' s h o u r s and t h a t the S A I F C o r p o r a t i o n d i d not 
a c t u n r e a s o n a b l y i n r e l y i n g on the R e f e r e e ' s o r d e r , t h e r e f o r e , no 
p e n a l t i e s or a t t o r n e y f e e s w i l l be awarded. 

C l a i m a n t c o n t e n d s t h a t he has not been p r o p e r l y compensated 
f o r t h e p a r t i a l l o s s of use of h i s l e f t l e g . The D e t e r m i n a t i o n 
Order i n c o r r e c t l y awarded d i s a b i l i t y f o r i n j u r y t o t h e r i g h t l e g , 
and the o r d e r w i l l be c o r r e c t e d t o show t h a t the award was f o r the 
i n j u r y t o t h e l e f t l e g . On the i s s u e of the e x t e n t of t h e 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y of c l a i m a n t ' s l e f t l e g , we 
a f f i r m the o r d e r of t h e R e f e r e e . 

C l a i m a n t a l s o r a i s e d the i s s u e of premature c l o s u r e and 
c o n t e s t s t h e d e n i a l of a g g r a v a t i o n . On those i s s u e s , we a f f i r m 
and adopt the o r d e r of the R e f e r e e . See Roy McFerran, J r . , 34 Van 
N a t t a 621, a f f ' d mem. 60 Or App 786 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 12, 1984 i s m o d i f i e d . 
The D e t e r m i n a t i o n Order award f o r d i s a b i l i t y of t h e r i g h t l e g i s 
m o d i f i e d t o show t h a t the award was f o r d i s a b i l i t y due t o i n j u r y 
of the l e f t l e g . The r a t e of temporary t o t a l d i s a b i l i t y 
c o m p e nsation w i l l be p a i d a t the r a t e of 42.375 h o u r s p e r week. 
I n a l l o t h e r r e s p e c t s , the R e f e r e e ' s o r d e r i s a f f i r m e d . F o r 
p r e v a i l i n g on the i s s u e of r a t e of compensation f o r temporary 
t o t a l d i s a b i l i t y compensation, c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% 
of the i n c r e a s e d compensation awarded by t h i s o r d e r up t o a 
maximum of $3,000. 
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DONALD A. HACKER, C l a i m a n t 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 8 4 - 1 2 3 8 3 , 8 4 - 0 2 7 5 5 & 82-05864 
J u n e 13, 1985 
O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e L e a h y ' s o r d e r awarding 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y 
f o r c l a i m a n t ' s r i g h t h i p i n l i e u o f a D e t e r m i n a t i o n Order award o f 
7.5° f o r 5% s c h e d u l e d d i s a b i l i t y f o r l o s s of use of the r i g h t 
l e g . The employer o b j e c t s t o t h e award on p r o c e d u r a l grounds 
a l o n e , c o n t e n d i n g t h a t c l a i m a n t d i d not r a i s e t h e q u e s t i o n o f 
whether the award s h o u l d be u n s c h e d u l e d and t h a t the R e f e r e e ' s 
s u b s e q u e n t award of u n s c h e d u l e d d i s a b i l i t y c o n s t i t u t e d an improper 
g r a t u i t o u s f i n d i n g . I t conte n d s t h a t a 20% s c h e d u l e d award f o r 
th e r i g h t l e g would be a p p r o p r i a t e . 

C l a i m a n t ' s i n i t i a l h e a r i n g r e q u e s t i s d a t e d June 30, 1982. A 
box c h e c k e d on t h a t r e q u e s t form i n d i c a t e d t h a t among the r e a s o n s 
f o r t h e r e q u e s t was e x t e n t of s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . The u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y box was 
not c h e c k e d . However, t h e uns c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y box was the o n l y box checked on c l a i m a n t ' s s u b s e q u e n t 
S u p p l e m e n t a l R e q u e s t f o r H e a r i n g and A p p l i c a t i o n f o r H e a r i n g Date 
forms, b o t h d a t e d October 5, 1983. A h e a r i n g was h e l d on October 
30, 1984 r e g a r d i n g i s s u e s a r i s i n g out o f t h i s c l a i m and s u b s e q u e n t 
i n j u r y c l a i m s . C l a i m a n t began h i s opening s t a t e m e n t a s f o l l o w s : 

C l a i m a n t appended an a f f i d a v i t t o h i s b r i e f , r e g a r d i n g t h e 
i s s u e s d i s c u s s e d i n t h e u n r e p o r t e d c l o s i n g arguments. The Board 
may not c o n s i d e r e v i d e n c e not a p a r t of the h e a r i n g r e c o r d . ORS 
6 5 6 . 2 9 5 ( 5 ) . We t r e a t t h e s u b m i s s i o n a s a r e q u e s t f o r remand. 
T h i s i s one of the v e r y r a r e c a s e s where, due t o the cus t o m a r y 
p r a c t i c e o f not r e c o r d i n g c l o s i n g arguments, the r e c o r d might 
a r g u a b l y be i n c o m p l e t e l y d e v e l o p e d . I n s u c h c a s e s , remand i s 
d i s c r e t i o n a r y w i t h t h e Board. B a i l e y v. S A I F , 296 Or 41 ( 1 9 8 3 ) . 
Because we f i n d t h e r e c o r d amply de v e l o p e d on the p r o c e d u r a l 
q u e s t i o n , we d e c l i n e the r e q u e s t . See ORS 6 5 6 . 2 9 5 ( 5 ) , ( 6 ) . 

The Board h a s a u t h o r i t y t o r e a c h i s s u e s not r a i s e d by t h e 
p a r t i e s . L a r s e n v. T a y l o r & Co., 56 Or 404, 406 n. 1 ( 1 9 8 2 ) ; 
R u s s e l l v. A & D T e r m i n a l s , 50 Or App 27, 31 ( 1 9 8 1 ) ; N e e l y v. 
S A I F , 43 Or App 319, 323 ( 1 9 7 9 ) , r e v den, 288 Or 493 ( 1 9 8 2 ) . I n 
Nee l e y the c o u r t e x p l a i n e d : 

"The Board may r e v e r s e or modify t h e o r d e r 
o f t h e r e f e r e e or make su c h d i s p o s i t i o n of 
the c a s e a s i t d e t e r m i n e s t o be 
a p p r o p r i a t e . ORS 6 5 6 . 2 9 5 ( 6 ) . 

"Fundamental f a i r n e s s may d i c t a t e t h a t t h e 
Board s h o u l d not d e c i d e a c l a i m on t he 
b a s i s of e v i d e n c e not i n the r e c o r d . 
HcHanus v. S t a t e A c c . I n s . Fund, 3 Or App 
373, 375 I ^ ( 1 9 7 0 ) , or on i s s u e s t o 
wh i c h no e v i d e n c e was p r e s e n t e d . . . . I f 
c l a i m a n t had been g i v e n no o p p o r t u n i t y t o 

"Very b r i e f l y . The e v i d e n c e w e ' l l p r e s e n t 
today w i l l b e a r on two i s s u e s . One, i s the 
e x t e n t o f u n s c h e d u l e d d i s a b i l i t y . " 
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p r e s e n t e v i d e n c e on t h a t i s s u e i n t h e 
h e a r i n g below, the p r o p e r p r o c e d u r e would 
be f o r the Board t o remand t h e c a s e t o t h e 
r e f e r e e , ORS 6 5 6 . 2 9 5 ( 5 ) , f o r the t a k i n g o f 
e v i d e n c e on t h a t i s s u e . " 

Fundamental f a i r n e s s d i c t a t e s t h a t p a r t i e s have a r e a s o n a b l e 
o p p o r t u n i t y t o p r e s e n t e v i d e n c e on an i s s u e b e f o r e i t i s d e c i d e d . 
A r e a s o n a b l e o p p o r t u n i t y t o p r e s e n t e v i d e n c e on an i s s u e c a n n o t 
e x i s t where t h e r e i s no p r i o r n o t i c e t h a t the p a r t i c u l a r i s s u e i s 
i n c o n t r o v e r s y . C o n s i s t e n t w i t h our r e s t r i c t i v e p o l i c y r e g a r d i n g 
remands, s e e g e n e r a l l y Casimer Witkowski, 35 Van N a t t a 1661 
( 1 9 8 3 ) , the Board h a s e l e c t e d t o c o n c e n t r a t e i t s a t t e n t i o n on 
making the b e s t p o s s i b l e d e c i s i o n s on the i s s u e s r a i s e d by the 
p a r t i e s w i t h o u t t h e d i s t r a c t i o n of v o l u n t e e r i n g d e c i s i o n s on 
i s s u e s not r a i s e d , and we have admonished the r e f e r e e s t o do the 
same. M i c h a e l R. P e t k o v i c h , 34 Van N a t t a 98 ( 1 9 8 2 ) . 

The p r e c i s e p r o c e d u r a l q u e s t i o n b e f o r e us i s whether the 
R e f e r e e s h o u l d have r e f r a i n e d from making an u n s c h e d u l e d award 
b e c a u s e a l l e g e d l y i n s u f f i c i e n t n o t i c e t o the employer may have 
d e p r i v e d i t o f a r e a s o n a b l e o p p o r t u n i t y t o p r e s e n t p e r t i n e n t 
e v i d e n c e . The r e c o r d c l e a r l y e s t a b l i s h e s t h a t the employer had 
n o t i c e b o t h b e f o r e the h e a r i n g and a t the h e a r i n g b e f o r e e v i d e n c e 
was t a k e n t h a t e x t e n t of u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
was i n i s s u e . I t had a r e a s o n a b l e o p p o r t u n i t y t o d e v e l o p the 
e v i d e n t i a r y r e c o r d on t h a t p o i n t . We c o n c l u d e t h a t t h e R e f e r e e ' s 
award of u n s c h e d u l e d d i s a b i l i t y was p r o c e d u r a l l y p r o p e r . 

The i s s u e b e f o r e us i s e x t e n t of permanent d i s a b i l i t y . The 
p r o c e d u r a l q u e s t i o n r a i s e d by the p a r t i e s and the a p p r o p r i a t e n e s s 
o f the award on t he m e r i t s a r e m e r e l y d i f f e r e n t a s p e c t s o f t h e 
same b a s i c i n q u i r y . We, hence, r e v i e w t h e m e r i t s a l s o . See 
L a r s o n v. T a y l o r & Co., s u p r a . C l a i m a n t ' s compensable c o n d i t i o n 
a r o s e e a r l y i n 1981, a p p a r e n t l y a s a r e s u l t of h i s work s e t t i n g 
c h o k e r s and r i d i n g i n a crummy. On March 3, 1981 Dr. White noted 
t e n d e r n e s s over c l a i m a n t ' s r i g h t g r e a t e r t r o c h a n t e r and d i a g n o s e d 
r i g h t t r o c h a n t e r i c b u r s i t i s . Although Dr. Adams, an o r t h o p e d i s t , 
n o t ed v e r y l i t t l e i f any back p a i n , h i s i m p r e s s i o n on March 5, 
1981, was t h a t c l a i m a n t ' s h i p and l e g p a i n was due p r i m a r i l y t o a 
h e r n i a t e d d i s k . Dr. Adams' c h a r t n o t e s i n May and June 1981 
r e p o r t c o n t i n u i n g t e n d e r n e s s b e h i n d the g r e a t e r t r o c h a n t e r . 
C l a i m a n t was t r e a t e d w i t h i n j e c t i o n s . 

On May 18, 1981 Dr. B e r n s t e i n performed a n e u r o l o g i c a l 
e x a m i n a t i o n a t Dr. Adams' r e q u e s t . He r e p o r t e d t h a t t h e r e was no 
t e n d e r n e s s about t h e p o s t e r i o r i l i a c c r e s t s , lumbar s p i n e , s c i a t i c 
n o t c h e s , s a c r o i l i a c j o i n t s or h a m s t r i n g s , however, t h e p o s t e r i o r 
a s p e c t of the r i g h t g r e a t e r t r o c h a n t e r was q u i t e t e n d e r . 
C l a i m a n t ' s EMG was e s s e n t i a l l y normal. Dr. B e r n s t e i n recommended 
a g a i n s t p e r f o r m i n g a myelogram. 

Dr. Adams r e p o r t e d on J u l y 22, 1981 t h a t he had not found 
much wrong w i t h c l a i m a n t o t h e r than p e r s i s t e n t t e n d e r n e s s b e h i n d 
the g r e a t e r t r o c h a n t e r . He s t a t e d t h a t he had l i t t l e t o o f f e r 
c l a i m a n t o t h e r t h a n a n t i - i n f l a m m a t o r i e s . 

O r t h o p a e d i c C o n s u l t a n t s d i a g n o s e d c h r o n i c s u b - t r o c h a n t e r i c 
b u r s i t i s on August 27, 1981. They noted t e n d e r n e s s q u i t e w e l l 
l o c a l i z e d t o the p o s t e r i o r s u p e r i o r a s p e c t of the g r e a t e r 
t r o c h a n t e r i n what the examiner b e l i e v e d t o be the i n s e r t i o n o f 
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t h e g l u t e u s medius muscle on t he t r o c h a n t e r . They recommended 
t h a t c l a i m a n t r e c e i v e more i n j e c t i o n s . 

On September 21, 1981 Dr. James, an o r t h o p e d i s t , noted some 
low back and s c i a t i c n o t c h t e n d e r n e s s , b u t marked t e n d e r n e s s o v e r 
the g l u t e u s medius minimus i n s e r t i o n on t h e g r e a t e r t r o c h a n t e r and 
over t h e s u p e r i o r p o r t i o n o f the t r o c h a n t e r i c b u r s a . Back x - r a y s 
i n d i c a t e d m i l d d e g e n e r a t i v e changes b u t no o t h e r s i g n i f i c a n t 
p r o b l e m s . H i s i m p r e s s i o n was: ( 1 ) s p o n d y l o l y s i s of L 5 , 
b i l a t e r a l , w i t h m i l d lumbar s c o l i o s i s ; ( 2 ) t r o c h a n t e r i c b u r s i t i s ; 
and ( 3 ) g l u t e u s medius t e n d i n i t i s . He recommended f u r t h e r 
c o n s e r v a t i v e c a r e . 

Dr. Adams performed f u r t h e r i n j e c t i o n s . He r e l e a s e d c l a i m a n t 
t o t r y t o r e t u r n t o work i n a plywood m i l l on December 7, 1981. 
C l a i m a n t r e t u r n e d t o Dr. Adams w i t h p a i n c o m p l a i n t s on 
December 30, 1981 and was r e l e a s e d from work u n t i l J a n u a r y 4, 
1982. On December 30, 1981 Dr. Adams s t a t e d t h a t c l a i m a n t had too 
w e l l l o c a l i z e d e x q u i s i t e t e n d e r n e s s f o r a s c i a t i c n e r v e problem. 
He recommended t h a t a n o t h e r o p i n i o n be o b t a i n e d . 

Dr. White, an i n t e r n i s t , examined c l a i m a n t on J a n u a r y 19, 
1982. He found no t e n d e r n e s s o t h e r t h a n over t h e p o s t e r i o r a s p e c t 
of t h e r i g h t g r e a t e r t r o c h a n t e r . On J a n u a r y 28, 1982 he s t a t e d 
t h a t he d i d not f e e l c l a i m a n t was m a l i n g e r i n g and s h o u l d be 
r e f e r r e d t o an o r t h o p e d i c surgeon. 

C l a i m a n t was a g a i n examined by O r t h o p a e d i c C o n s u l t a n t s on 
A p r i l 9, 1982. They r e p o r t e d t h a t c l a i m a n t had performed a 
v a r i e t y o f m i l l j o b s r e c e n t l y . One j o b i n v o l v i n g u s i n g a f o o t 
p e d a l w h i l e s t a n d i n g had a g g r a v a t e d c l a i m a n t ' s symptoms. They 
r e p o r t e d t h a t c l a i m a n t complained of p a i n a g g r a v a t e d by b e i n g on 
h i s f e e t c o n t i n u a l l y or l y i n g d i r e c t l y on t h e r i g h t h i p and t h a t 
he s t a t e d t h a t he c o u l d c o n t i n u e working i f h i s c o n d i t i o n d i d not 
worsen. C h r o n i c s u b t r o c h a n t e r i c b u r s i t i s was d i a g n o s e d . The 
d o c t o r s o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y and t h a t 
f u r t h e r s p e c i f i c t r e a t m e n t was not i n d i c a t e d . They noted t h a t 
a l t h o u g h c l a i m a n t had r e t u r n e d t o h i s m i l l j o b w i t h o u t 
l i m i t a t i o n s , were he working i n t he woods, he might have t r o u b l e 
w i t h s l o p e s . They r a t e d c l a i m a n t ' s permanent impairment a s 
m i n i m a l . Dr. Adams s u b s e q u e n t l y i n d i c a t e d h i s agreement w i t h t h e 
O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t . 

Dr. White r e p o r t e d on May 14, 1982 t h a t c l a i m a n t had 
p l a t e a u e d w i t h a l m o s t c o n t i n u o u s p a i n w h i l e on h i s f e e t a t work, 
and he recommended f u r t h e r t r e a t m e n t . C l a i m a n t r e t u r n e d t o s e e 
Dr. James on June 30, 1982. Dr. James r e p o r t e d c o m p l a i n t s o f 
p e r s i s t e n t and i n c r e a s i n g problems w i t h the r i g h t t r o c h a n t e r i c 
a r e a and p o s t e r i o r g l u t e u s medius minimus i n s e r t i o n r e g i o n . H i s 
e x a m i n a t i o n d e t e c t e d no t r o c h a n t e r i c t e n d e r n e s s or s i g n i f i c a n t low 
back p a i n , b u t s l i g h t g l u t e a l f a s c i a o r i g i n t e n d e r n e s s and s e v e r e 
t e n d e r n e s s o f t h e g l u t e u s medius and minimus i n s e r t i o n w h i c h was 
w e l l l o c a l i z e d t o the p o s t e r i o r r i g h t g r e a t e r t r o c h a n t e r . On 
September 13, 1982 Dr. James r e p o r t e d t h a t c l a i m a n t a l s o 
c o m p l a i n e d of i n c r e a s e d low back d i s c o m f o r t , a g g r a v a t e d by h i s 
work. Dr. James recommended t h a t c l a i m a n t be c o n s i d e r e d m e d i c a l l y 
s t a t i o n a r y , w i t h permanent p a r t i a l d i s a b i l i t y due t o u n i l a t e r a l 
s p o n d y l o l y s i s and g l u t e u s medius and t r o c h a n t e r i c b u r s i t i s . He 
recommended r e t r a i n i n g . 
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C l a i m a n t s u b s e q u e n t l y i n j u r e d h i s neck a t work and h i s back 
i n a c o n f r o n t a t i o n w i t h p o l i c e . He was r e f e r r e d t o the C a l l a h a n 
C e n t e r i n mid 1983. I n J u l y 1983 Dr. B e r t r e p o r t e d t h a t c l a i m a n t 
s t a t e d t h a t he had been h i t i n the f a c e and k i c k e d i n the r i b s i n 
a b a r b r a w l . C l a i m a n t s t r a i n e d h i s back a t work i n A p r i l 1984. 

The overwhelming weigh t of the m e d i c a l e v i d e n c e i s t h a t t h e 
c o n d i t i o n a r i s i n g i n e a r l y 1981 i n v o l v e d the g r e a t e r t r o c h a n t e r 
and a d j a c e n t s o f t t i s s u e s . The g r e a t e r t r o c h a n t e r i s p a r t of t h e 
femur, the bone of the upper l e g . I t i s not p a r t o f the p e l v i c 
g i r d l e . We, t h e r e f o r e , c o n c l u d e t h a t the R e f e r e e e r r e d i n making 
an u n s c h e d u l e d award. Compare ORS 6 5 6 . 2 1 4 ( 2 ) ( c ) ; OAR 436-65-550 
and OAR 436-65-555(2) w i t h Robert L . A k i n s , 35 Van N a t t a 231 
(1983) and ORS 6 5 6 . 2 1 4 ( 5 ) . The employer p r o p o s e s t h a t c l a i m a n t ' s 
award be m o d i f i e d t o 20% s c h e d u l e d d i s a b i l i t y f o r l o s s o f use o f 
t h e r i g h t l e g and t h a t i t be g r a n t e d the r i g h t t o o f f s e t any 
amounts p a i d i n e x c e s s of the v a l u e of t h a t award a g a i n s t f u t u r e 
awards, i f any. VJe a g r e e t h a t a 20% s c h e d u l e d award w i l l 
a p p r o p r i a t e l y compensate c l a i m a n t . The r e q u e s t e d o f f s e t i s not 
p e r m i t t e d by s t a t u t e . ORS 6 5 6 . 3 1 3 ( 2 ) ; G l e n 0. H a l l , 35 Van N a t t a 
275 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 28, 1984 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . C l a i m a n t i s awarded 30° f o r 20% 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s of use o f t h e 
r i g h t l e g i n l i e u of a l l p r i o r awards on c l a i m a n t ' s upper r i g h t 
l e g c l a i m , WCB No. 82-05864. C l a i m a n t ' s a t t o r n e y ' s f e e i s 
m o d i f i e d a c c o r d i n g l y . 

HAROLD D. WARD, C l a i m a n t WCB 84-04502 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u n e 17, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t and the s e l f - i n s u r e d employer both r e q u e s t 
r e c o n s i d e r a t i o n o f our Order on Review e n t e r e d h e r e i n on May 28, 
1985. 37 Van N a t t a 606 ( 1 9 8 5 ) . Both p a r t i e s r e q u e s t 
r e c o n s i d e r a t i o n of t h a t p o r t i o n of our o r d e r w h i c h awarded 
c l a i m a n t ' s a t t o r n e y $100 f o r s e r v i c e s on Board r e v i e w . The 
employer co n t e n d s t h a t t h e r e i s no s t a t u t o r y a u t h o r i t y f o r s u c h an 
award i n t h i s c a s e . C l a i m a n t r e q u e s t s t h a t we i n c r e a s e the 
award. The employer, i n a d d i t i o n , r e q u e s t s t h a t we e x p r e s s l y 
s t a t e a f a c t u a l f i n d i n g t h a t i n t e r i m compensation f o r the t h r e e 
day w a i t i n g p e r i o d , ORS 6 5 6 . 2 1 0 ( 3 ) , u l t i m a t e l y was p a i d i n a 
t i m e l y f a s h i o n . 

As t o the employer's c o n t e n t i o n t h a t t h e r e i s no s t a t u t o r y 
a u t h o r i t y f o r an award of a t t o r n e y f e e s on Board r e v i e w , we 
d i s a g r e e . The R e f e r e e awarded i n t e r i m compensation f o r the p e r i o d 
March 25, 1983 through March 27, 1983. I n a d d i t i o n , he imposed a 
p e n a l t y e q u a l t o 25% of t h a t i n t e r i m compensation and an 
a s s o c i a t e d $50 a t t o r n e y ' s f e e . The employer r e q u e s t e d r e v i e w 
s e e k i n g r e v e r s a l o f the R e f e r e e ' s award of i n t e r i m c o m p e n s a t i o n 
and the i m p o s i t i o n of p e n a l t i e s / a t t o r n e y f e e s . C l a i m a n t s u b m i t t e d 
h i s r e s p o n d e n t ' s b r i e f a r g u i n g t h a t the R e f e r e e ' s o r d e r s h o u l d be 
a f f i r m e d i n a l l r e s p e c t s . We r e v e r s e d t h a t p o r t i o n o f the o r d e r 
w h i c h imposed a p e n a l t y / a t t o r n e y ' s f e e , and we a f f i r m e d the award 
of i n t e r i m c o m pensation. S i n c e c l a i m a n t p r e v a i l e d on the i s s u e of 
e n t i t l e m e n t t o i n t e r i m compensation, he i s e n t i t l e d t o a 
r e a s o n a b l e f e e f o r s e r v i c e s r e n d e r e d i n t h a t r e g a r d , d e s p i t e the 
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f a c t t h a t we e l i m i n a t e d t h e i m p o s i t i o n of p e n a l t i e s / a t t o r n e y 
f e e s . ORS 6 5 6 . 3 8 2 ( 2 ) ; B a h l e r v. M a i l - W e l l E n v e l o p Co., 60 Or App 
90 ( 1 9 8 2 ) ; s e e a l s o Mobley v. S A I F , 58 Or App 394 ( 1 9 8 2 ) . 

The l e g a l i s s u e s framed by t h e p a r t i e s were whether t h e t h r e e 
day w a i t i n g p e r i o d a p p l i e s t o i n t e r i m compensation payments, and 
whether the e m p l o y e r ' s f a i l u r e t o i n c l u d e payment f o r t h e w a i t i n g 
p e r i o d i n c l a i m a n t ' s i n i t i a l i n s t a l l m e n t of i n t e r i m c o m p e n s a t i o n 
was u n r e a s o n a b l e . The employer took i s s u e w i t h the R e f e r e e ' s 
s t a t e m e n t t h a t t h e t h r e e day w a i t i n g p e r i o d does not a p p l y t o 
i n t e r i m c o m p e n s a t i o n payments. Having the b e n e f i t of the Supreme 
C o u r t ' s d e c i s i o n i n Bono v. S A I F , 298 Or 405 ( 1 9 8 4 ) , we a g r e e d 
w i t h t h e i n s u r e r ' s c o n t e n t i o n on r e v i e w t h a t the p r o v i s i o n s of ORS 
6 5 6 . 2 1 0 ( 3 ) do a p p l y t o i n t e r i m compensation payments. We 
d i s a g r e e d w i t h the e mployer's argument t h a t a p p l i c a t i o n of t h i s 
s t a t u t e r e q u i r e d r e v e r s a l of the R e f e r e e ' s award of i n t e r i m 
c ompensation, b e c a u s e the e v i d e n c e e s t a b l i s h e d t h a t c l a i m a n t was 
c o n t i n u o u s l y d i s a b l e d f o r 14 d a y s . Thus, a l t h o u g h we a g r e e d w i t h 
the employer t h a t the t h r e e day w a i t i n g p e r i o d a p p l i e s , c l a i m a n t 
n e v e r t h e l e s s was e n t i t l e d t o i n t e r i m compensation b e c a u s e o f t h e 
14 day p r o v i s i o n a l s o c o n t a i n e d i n ORS 6 5 6 . 2 1 0 ( 3 ) . 

C o n c e r n i n g the employer's r e q u e s t t h a t we e x p r e s s l y s t a t e a 
f a c t u a l f i n d i n g t h a t i n t e r i m compensation f o r the t h r e e day 
w a i t i n g p e r i o d u l t i m a t e l y was p a i d i n a t i m e l y f a s h i o n , we do not 
b e l i e v e . t h a t t h e e v i d e n t i a r y r e c o r d d e v e l o p e d b e f o r e the R e f e r e e , 
i n c l u d i n g the documentary e x h i b i t s s u b m i t t e d and a d m i t t e d p r i o r t o 
c l o s u r e o f the r e c o r d , and the t r a n s c r i p t of the o r a l p r o c e e d i n g s , 
e s t a b l i s h e s t h e f a c t s n e c e s s a r y t o make su c h a f i n d i n g . I n any 
e v e n t , i t was not n e c e s s a r y t o our d i s p o s i t i o n of the i s s u e s 
b e f o r e u s . 

I n s u p p o r t of h i s r e q u e s t t h a t he be awarded an a d d i t i o n a l 
e m p l o y e r - p a i d a t t o r n e y ' s f e e on Board r e v i e w , c l a i m a n t h a s 
s u b m i t t e d an a f f i d a v i t of c o u n s e l d e t a i l i n g 7.5 h o u r s expended i n 
r e p r e s e n t i n g c l a i m a n t b e f o r e the Board. C l a i m a n t r e q u e s t s a f e e 
of $750. The c r i t e r i a f o r awarding a r e a s o n a b l e a t t o r n e y ' s f e e 
a r e e f f o r t s expended and r e s u l t s o b t a i n e d . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . 

C l a i m a n t ' s r e s p o n d e n t ' s b r i e f i s j u s t t h a t — b r i e f , a s would 
be e x p e c t e d c o n s i d e r i n g the n a t u r e of the i s s u e s on r e v i e w . At 
l e a s t h a l f of the e f f o r t was made i n s u p p o r t of c l a i m a n t ' s 
argument t h a t the p e n a l t y / a t t o r n e y ' s f e e imposed s h o u l d be 
a f f i r m e d . C o u n s e l ' s a f f i d a v i t s a t i s f i e s us t h a t the $100 awarded 
i s i n a d e q u a t e ; however, we d e c l i n e t o i n c r e a s e the award t o the 
e x t e n t r e q u e s t e d . 

ORDER 

On r e c o n s i d e r a t i o n of the Order on Review e n t e r e d h e r e i n on 
May 28, 1985, we modify t h a t o r d e r t o award c l a i m a n t ' s a t t o r n e y an 
a d d i t i o n a l f e e of $150, f o r a t o t a l f e e o f $250 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the s e l f - i n s u r e d employer. E x c e p t a s 
m o d i f i e d , we adhere t o our p r i o r o r d e r , w h i c h h e r e b y i s 
r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 
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ROBERT B. WILLIAMS, C l a i m a n t WCB TP-85007 
Y t u r r i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 17, 1985 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s I n t e r i m O r d e r o f P a r t i a l 

D i s t r i b u t i o n o f T h i r d - P a r t y 
S e t t l e m e n t 

The i n s u r e r r e q u e s t s t h a t the Board e x e r c i s e i t s a u t h o r i t y 
p u r s u a n t t o ORS 656.593(1) (d) and r e s o l v e a c o n f l i c t between the 
i n s u r e r and c l a i m a n t a s t o what i s a j u s t and p r o p e r d i s t r i b u t i o n 
of the p r o c e e d s of a t h i r d - p a r t y s e t t l e m e n t e n t e r e d i n t o between 
c l a i m a n t and the p a r t y u l t i m a t e l y r e s p o n s i b l e f o r c l a i m a n t ' s 
i n j u r i e s . Pending f u l l r e s o l u t i o n of the c o n f l i c t , w h i c h c e n t e r s 
around a d e t e r m i n a t i o n of the p r e s e n t v a l u e of r e a s o n a b l y t o be 
e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and m e d i c a l 
s e r v i c e s , t h e i n s u r e r a s k s t h a t we suspend d i s t r i b u t i o n o f the 
p r o c e e d s . 

C l a i m a n t was i n j u r e d i n the c o u r s e and scope of h i s 
employment i n a m o t o r c y c l e a c c i d e n t on A p r i l 16, 1983. He 
i n i t i a t e d h i s w o r k e r s ' compensation c l a i m on May 9, 1983. The 
i n s u r e r a s s e r t s t h a t a s of March 29, 1985 i t had expended 
$19,467.55 on c l a i m a n t ' s w o r k e r s ' compensation c l a i m , and t h a t 
t h a t amount h a s i n f a c t been t e n d e r e d t o the i n s u r e r . A 
D e t e r m i n a t i o n Order was i s s u e d on J u l y 31, 1984 awarding c l a i m a n t 
20% s c h e d u l e d d i s a b i l i t y f o r l o s s of use of the r i g h t l e g . A 
second D e t e r m i n a t i o n Order i s s u e d August 14, 1984 i n c r e a s e d 
c l a i m a n t ' s temporary d i s a b i l i t y award, but g r a n t e d no f u r t h e r 
permanent d i s a b i l i t y . On A p r i l 15, 1985 c l a i m a n t r e q u e s t e d a 
h e a r i n g on the e x t e n t of h i s s c h e d u l e d and u n s c h e d u l e d 
d i s a b i l i t y . The h e a r i n g r e q u e s t i s s t i l l p e n ding. 

The i n s u r e r u r g e s t h a t i f f u l l d i s t r i b u t i o n of t h e 
t h i r d - p a r t y p r o c e e d s , which we have been t o l d i s $80,000, i s 
p e r m i t t e d now, c l a i m a n t may be awarded a d d i t i o n a l c ompensation i n 
the f u t u r e , the amount of which i s p r e s e n t l y unknown and i n c a p a b l e 
of d e t e r m i n a t i o n . Under ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , the i n s u r e r i s 
e n t i t l e d t o be compensated out of the t h i r d - p a r t y p r o c e e d s f o r 
s u c h f u t u r e compensation. I f the d i s t r i b u t i o n i s made now, the 
i n s u r e r a r g u e s , the p r o c e e d s w i l l be beyond the r e a c h of the 
i n s u r e r when the t r u e amount of the i n s u r e r ' s l i e n becomes known. 

I n George B e d s a u l , 35 Van N a t t a 695 ( 1 9 8 3 ) , we were f a c e d 
w i t h an i d e n t i c a l i s s u e , which we r e s o l v e d by o r d e r i n g a s t a t u t o r y 
d i s t r i b u t i o n of a l l sums then l i q u i d a t e d , and o r d e r i n g t h a t the 
r e m a i n i n g b a l a n c e of the t h i r d - p a r t y p r o c e e d s be r e t a i n e d i n t r u s t 
p e nding r e s o l u t i o n of the q u e s t i o n of the i n s u r e r ' s r e a s o n a b l y t o 
be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c l a i m 
c o s t s . We w i l l t a k e the same approach h e r e . See a l s o John J . 
O ' H a l l o r a n , 34 Van N a t t a 1101, 1103 ( 1 9 8 2 ) , i n which we s t a t e d a 
p o l i c y i n f a v o r of p a r t i a l d i s t r i b u t i o n s pending Board a c t i o n t o 
r e s o l v e i s s u e s r e m a i n i n g i n c o n f l i c t . 

We w i s h t o make i t c l e a r t h a t the d i s t r i b u t i o n o r d e r e d today 
i 6 t h a t mandated by s t a t u t e and t h a t no c o n f l i c t e x i s t s a s t o t h i s 
s t a t u t o r i l y mandated d i s t r i b u t i o n . The o n l y c o n f l i c t e x i s t i n g 
r e l a t e s t o the i n s u r e r ' s e n t i t l e m e n t t o a d d i t i o n a l sums f o r 
r e a s o n a b l y t o be e x p e c t e d f u t u r e c l a i m c o s t s and the amount of the 
p r e s e n t v a l u e of t h o s e c o s t s . I t i s r e s o l u t i o n of t h i s c o n f l i c t 
t h a t we d e f e r , pending f i n a l d e t e r m i n a t i o n of the e x t e n t o f 
c l a i m a n t ' s s c h e d u l e d and u n s cheduled d i s a b i l i t y . 
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ORDER 

Upon r e c e i p t of the s e t t l e m e n t p r o c e e d s , c l a i m a n t ' s a t t o r n e y 
s h a l l make the f o l l o w i n g d i s t r i b u t i o n : 

1. The c o s t s of l i t i g a t i o n s h a l l be p a i d ; 

2. C l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e a r e a s o n a b l e a t t o r n e y 
f e e i n a c c o r d a n c e w i t h h i s agreement w i t h c l a i m a n t , but not i n 
e x c e s s of t h a t p e r m i t t e d by OAR 438-47-095; 

3. C l a i m a n t s h a l l be p a i d 33 1/3% of the b a l a n c e r e m a i n i n g 
a f t e r payment of i t e m s 1 and 2; and 

4. The i n s u r e r , U n i t e d S t a t e s F i d e l i t y & G u a r a n t y Company, 
s h a l l be p a i d and r e t a i n a sum e q u a l t o i t s e x p e n d i t u r e s t o d a t e 
p a i d t o or on b e h a l f of c l a i m a n t , i n c l u d i n g temporary and 
permanent d i s a b i l i t y compensation and m e d i c a l e x p e n s e s . 

The r e m a i n i n g b a l a n c e of the t h i r d - p a r t y r e c o v e r y p r o c e e d s 
s h a l l be r e t a i n e d by c l a i m a n t ' s a t t o r n e y i n t r u s t f o r c l a i m a n t 
u n t i l s u c h time a s a f i n a l d e t e r m i n a t i o n has been made c o n c e r n i n g 
the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y , a t w h i c h time, upon 
b e i n g a d v i s e d by the p a r t i e s and h a v i n g r e c e i v e d a l l r e l e v a n t 
e v i d e n c e , the Board w i l l o r d e r d i s t r i b u t i o n of the r e m a i n i n g 
b a l a n c e . 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Thye's o r d e r w h i c h : ( 1 ) 
found t h a t c l a i m a n t d i d not p a r t i c i p a t e a s a t r a i n e e i n a work 
e x p e r i e n c e program and, t h u s , was not e n t i t l e d t o c o mpensation 
p u r s u a n t t o ORS 656.033; and ( 2 ) found t h a t she was not e n t i t l e d 
to i n t e r i m compensation, p e n a l t i e s and accompanying a t t o r n e y 
f e e s . On r e v i e w , c l a i m a n t contends t h a t : (1) she was e n r o l l e d i n 
a "work e x p e r i e n c e program" p u r s u a n t t o ORS 656.033; (2) the 
s e l f - i n s u r e d employer was not p r e j u d i c e d by the f i l i n g of h e r 
c l a i m one y e a r p o s t - i n j u r y ; and (3) she i s e n t i t l e d t o i n t e r i m 
c ompensation, p e n a l t i e s and accompanying a t t o r n e y f e e s . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
comment. Assuming f o r the sake of argument t h a t c l a i m a n t was 
e n t i t l e d t o c o mpensation p u r s u a n t t o ORS 656.033, we would f i n d 
t h a t the c l a i m i s b a r r e d a s u n t i m e l y a c c o r d i n g t o ORS 6 5 6 . 2 6 5 ( 4 ) . 
We a r e p e r s u a d e d t h a t t h e employer h a s been p r e j u d i c e d by t h e 
f i l i n g of t he c l a i m a p p r o x i m a t e l y one y e a r p o s t - i n j u r y . Not o n l y 
was the employer d e n i e d an o p p o r t u n i t y to p r o m p t l y conduct an 
independent i n v e s t i g a t i o n and m e d i c a l e x a m i n a t i o n , but c l a i m a n t 
s u s t a i n e d a compensable i n j u r y t o the same p a r t of h e r body d u r i n g 
t h i s one y e a r i n t e r i m w h i l e working f o r a subsequent employer. 

A L I C I A W. CARDELL, C l a i m a n t 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

WCB 84-05498 
Ju n e 18, 1985 
O r d e r on Re v i e w 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1984 i s a f f i r m e d . 
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B L A I N E E. CROXFORD, C l a i m a n t WCB 84-00513 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 18, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e G a l t o n ' s o r d e r which 
awarded 128° f o r 40% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i n 
a d d i t i o n to p r i o r awards t o t a l l i n g 160° f o r 50% permanent 
d i s a b i l t y f o r a t o t a l of 288° f o r 90% unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r low back i n j u r y . The i s s u e on r e v i e w i s 
e x t e n t o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t s t r a i n e d h i s low back a t work on March 3, 1978. H i s 
c l a i m was f i r s t c l o s e d by D e t e r m i n a t i o n Order dat e d August 28, 
1978 w h i c h awarded 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y . A f t e r an 
a g g r a v a t i o n of h i s i n j u r y , c l a i m a n t was awarded 16° f o r 5% 
a d d i t i o n a l d i s a b i l i t y r e s u l t i n g from i n j u r y t o h i s low back by 
D e t e r m i n a t i o n Order d a t e d March 5, 1980. A program of v o c a t i o n a l 
r e h a b i l i t a t i o n as a h y d r a u l i c j a c k r e p a i r m a n was a t t e m p t e d but not 
completed, a f t e r which the D e t e r m i n a t i o n Order d a t e d June 12, 1981 
awarded no a d d i t i o n a l permanent d i s a b i l i t y . On December 15, 1981 
a h e a r i n g was h e l d a t w h i c h one i s s u e was the e x t e n t of c l a i m a n t ' s 
permanent d i s a b i l i t y . The R e f e r e e ' s o r d e r d a t e d March 22, 1982 
awarded c l a i m a n t 112° f o r 35% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y i n a d d i t i o n t o the p r e v i o u s awards. The R e f e r e e ' s 
o r d e r was a f f i r m e d w i t h o u t o p i n i o n by the Board's Order on Review 
d a t e d October 8, 1982. C l a i m a n t s u b s e q u e n t l y completed a 
v o c a t i o n a l r e h a b i l i t a t i o n program i n woodworking, a f t e r which the 
D e t e r m i n a t i o n Order d a t e d November 7, 1983 made no award f o r 
a d d i t i o n a l u n s c h e d u l e d permanent d i s a b i l i t y . 

At t h e time of the h e a r i n g c l a i m a n t was 56 y e a r s o l d . He had 
completed the e l e v e n t h g r a d e . At the time of h i s i n j u r y he was a 
t r u c k d r i v e r . H i s i n j u r y was a s t r a i n i n j u r y t o h i s low back. He 
h a s undergone two myelograms and a d i s c o g r a m . He has c o n t i n u i n g 
p a i n i n h i s b a c k . C o r r e c t i v e s u r g e r y h a s been recommended by h i s 
t r e a t i n g p h y s i c i a n , but c l a i m a n t has not undergone s u r g e r y . 
C l a i m a n t h a s documented f u n c t i o n a l o v e r l a y and p s y c h o l o g i c a l 
s e q u e l a e from h i s i n j u r y . C l a i m a n t completed a v o c a t i o n a l 
r e h a b i l i t a t i o n program i n woodworking and has s e t up a s m a l l shop 
where he and h i s f a m i l y make f u r n i t u r e on c o n t r a c t . He has not 
sought employment o u t s i d e of h i s self-employment v e n t u r e . He 
works f u l l - t i m e a t the shop and a t the r e l a t e d t a s k s n e c e s s a r y t o 
o p e r a t i o n of a s m a l l b u s i n e s s . 

C l a i m a n t h a s a p r e e x i s t i n g s e v e r e a s t h m a t i c c o n d i t i o n 
u n r e l a t e d t o h i s i n d u s t r i a l i n j u r y . The asthma s e v e r e l y i m p a i r s 
c l a i m a n t ' s a b i l i t y t o work i n the woodshop w i t h the saws and t o do 
shop h o u s e k e e p i n g . I t a l s o c o n t r i b u t e s t o b l a c k o u t s p e l l s . H i s 
i n d u s t r i a l i n j u r y does not c o n t r i b u t e t o the b l a c k o u t s p e l l s . 

The R e f e r e e r e l i e d on B a r r e t t v. D & H D r y w a l l , 70 Or App 123 
( 1 9 8 4 ) , and c o n s i d e r e d the e f f e c t ' o f the p r e e x i s t i n g u n r e l a t e d 
c o n d i t i o n s on the e x t e n t of c l a i m a n t ' s l o s s of e a r n i n g c a p a c i t y . 
S i n c e t he R e f e r e e ' s o r d e r t h a t o p i n i o n has been withdrawn. 73 Or 
App 184 ( 1 9 8 5 ) . C l a i m a n t ' s award f o r permanent d i s a b i l i t y must be 
b a s e d on the l o s s of e a r n i n g c a p a c i t y due t o the i n d u s t r i a l 
i n j u r y . 73 Or App a t 186. C o n s i d e r i n g c l a i m a n t ' s l o s s of e a r n i n g 
c a p a c i t y due t o h i s i n d u s t r i a l i n j u r y and the r e l e v a n t s o c i a l and 

-713-



v o c a t i o n a l f a c t o r s , we f i n d t h a t c l a i m a n t h a s been a d e q u a t e l y 
compensated by h i s award o f 160° f o r 50% u n s c h e d u l e d d i s a b i l i t y 
and r e v e r s e the R e f e r e e ' s award f o r a d d i t i o n a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1984 i s r e v e r s e d . The 
D e t e r m i n a t i o n Order d a t e d November 7, 1983 i s a f f i r m e d . 

MARK A. DOWNEY, C l a i m a n t , WCB 83-11880 
Thomas 0. C a r t e r , C l a i m a n t ' s A t t o r n e y J u n e 18, 1985 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and McMurdo. 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e G a l t o n ' s o r d e r w h i c h 
awarded 32° f o r 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . The 
D e t e r m i n a t i o n Order o r d e r e d no award f o r permanent d i s a b i l i t y . 
The i s s u e on r e v i e w i s e x t e n t of un s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

C l a i m a n t s u f f e r e d a compensable h e r n i a on October 19, 1982. 
C o m p e n s a b i l i t y of h i s c o n d i t i o n was the s u b j e c t of a p r i o r h e a r i n g 
and Board Order on Review. 35 Van N a t t a 1590 ( 1 9 8 3 ) . 

C l a i m a n t ' s d o c t o r r e p o r t e d c l a i m a n t s u f f e r e d no impairment a s 
a r e s u l t of h i s i n j u r y and s u r g e r y and r e l e a s e d c l a i m a n t t o r e t u r n 
to work w i t h o u t r e s t r i c t i o n s . C l a i m a n t r e t u r n e d t o work a t h i s 
former employment f o r more than one y e a r . C l a i m a n t sought no 
f u r t h e r m e d i c a l a t t e n t i o n nor d i d he l o s e time from work due t o 
t h i s i n j u r y . C l a i m a n t t e s t i f i e d t h a t he f e l t t e n s i o n , t i g h t e n i n g 
and p u l l i n g s e n s a t i o n s i n the a r e a of h i s s u r g i c a l s c a r when 
l i f t i n g o b j e c t s w e i g h i n g g r e a t e r than 50 pounds, when s t r a i n i n g a t 
a bowel movement and when engaging i n s e x . C l a i m a n t was 
t e r m i n a t e d from h i s j o b f o r u n r e l a t e d r e a s o n s and had not been 
reemployed by t he time of h e a r i n g . 

C l a i m a n t i s e n t i t l e d t o compensation f o r permanent p a r t i a l 
d i s a b i l i t y o n l y i f t h e r e i s permanent l o s s of e a r n i n g c a p a c i t y a s 
a r e s u l t o f the h e r n i a i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . The d i s c o m f o r t o f 
which c l a i m a n t complained d i d not i n t e r f e r e w i t h h i s a b i l i t y t o 
keep and h o l d h i s former j o b f o r more than a y e a r w i t h o u t 
m o d i f i c a t i o n of the work and w i t h o u t m e d i c a l a t t e n t i o n . We f i n d 
t h a t c l a i m a n t s u f f e r e d no l o s s of h i s e a r n i n g c a p a c i t y a s a r e s u l t 
of t h i s i n d u s t r i a l i n j u r y , t h e r e f o r e , we r e v e r s e t h e R e f e r e e ' s 
o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 28, 1984 i s r e v e r s e d and 
the D e t e r m i n a t i o n Order d a t e d May 5, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

DARLENE L. (Y0UNGBL00D) STEPHENS, C l a i m a n t WCB 83-0 2 3 0 2 , 83-02414 & 83-05679 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u n e 18, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s C o r r e c t e d O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

The Wausau I n s u r a n c e Companies have r e q u e s t e d c o r r e c t i o n o f 
the Board's Order on Review d a t e d May 28, 1985. 

The r e q u e s t i s g r a n t e d . Our o r d e r i s c o r r e c t e d t o r e a d a s 
f o l l o w s : -714-



ORDER 

The R e f e r e e ' s o r d e r d a t e d 
C l a i m a n t ' s a t t o r n e y i s awarded 
to be p a i d by t h e s e l f - i n s u r e d 

I T I S SO ORDERED. 

June 22, 1984 i s a f f i r m e d . 
$500 f o r s e r v i c e s on Board r e v i e w , 
employer, James R i v e r C o r p o r a t i o n . 

BRADLEY D. S A I V I L L E , C l a i m a n t WCB 83-11737 
Mark R. Malco, C l a i m a n t ' s A t t o r n e y J u n e 18, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
McCullough's o r d e r which i n c r e a s e d the r a t e of h i s temporary t o t a l 
d i s a b i l i t y and a s s e s s e d t h e i n s u r e r p e n a l t i e s and accompanying 
a t t o r n e y f e e s f o r u n r e a s o n a b l e c l a i m p r o c e s s i n g . On r e v i e w , 
c l a i m a n t c o n t e n d s t h a t : ( 1 ) h i s temporary d i s a b i l i t y r a t e s h o u l d 
be i n c r e a s e d ; ( 2 ) f u r t h e r p e n a l t i e s s h o u l d be a s s e s s e d ; and (3) 
h i s a t t o r n e y f e e award s h o u l d be g r e a t l y i n c r e a s e d . The i n s u r e r 
c o n t e n d s : ( 1 ) c l a i m a n t was not r e g u l a r l y employed and s h o u l d be 
t r e a t e d a s an "on c a l l " employee; and ( 2 ) c l a i m a n t ' s temporary 
d i s a b i l i t y was not u n t i m e l y p a i d and t h a t i t s c l a i m s p r o c e s s i n g 
was not u n r e a s o n a b l e . We have a u t h o r i t y t o c o n s i d e r t h e i n s u r e r ' s 
c o n t e n t i o n s n o t w i t h s t a n d i n g i t s f a i l u r e to c r o s s - r e q u e s t r e v i e w . 
Jimmie P a r k e r s o n , 35 Van N a t t a 1247, 1249-50 ( 1 9 8 3 ) . 

The Board a f f i r m s t h e o r d e r of the R e f e r e e w i t h t h e f o l l o w i n g 
comment. Although we a r e p e r s u a d e d t h a t the i n s u r e r u n r e a s o n a b l y 
f a i l e d t o t i m e l y comply w i t h t h e f u l l d i s c l o s u r e r e q u i r e m e n t s o f 
OAR 438-07-015, t h e r e a r e no f u r t h e r amounts "then due" upon whic h 
t o b a s e a p e n a l t y . The i n s u r e r h a s a l r e a d y been a s s e s s e d the 
maximum p e n a l t y o f 25% o f the compensation "then due" f o r i t s 
o t h e r a c t s of u n r e a s o n a b l e c o n d u c t . C o n s e q u e n t l y , we a r e unable 
t o a s s e s s an a d d i t i o n a l p e n a l t y . See Gary L . C l a r k , 35 Van N a t t a 
117 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 9, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s p e r t a i n i n g t o the 
i n s u r e r ' s c o n t e n t i o n s on Board r e v i e w , t o be p a i d by the i n s u r e r . 

MARK T. STURGIS, C l a i m a n t WCB 84-02489 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 18, 1985 
S t o e l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Q u i l l i n a n ' s o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , t h e 
employer co n t e n d s c l a i m a n t f a i l e d t o prove t h a t h i s p r e s e n t 
c o n d i t i o n i s compensable. We ag r e e and r e v e r s e . 

C l a i m a n t was 35 y e a r s of age a t the time of h e a r i n g . I n 
F e b r u a r y 1981, w h i l e working as a stockroom employe f o r an 
e l e c t r o n i c s company, c l a i m a n t s u f f e r e d h i s compensable i n j u r y . 
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A c c o r d i n g t o the e m p l o y e r ' s a c c i d e n t r e p o r t , c l a i m a n t t r i p p e d on a 
b o l t , s l i p p e d on t h e i c e and f e l l . The p a r t of t h e body a f f e c t e d 
was n o ted t o be the r i g h t s h o u l d e r and neck. C l a i m a n t sought no 
m e d i c a l t r e a t m e n t u n t i l A p r i l 1981, a p p r o x i m a t e l y two months a f t e r 
the i n j u r y . At t h a t time Dr. W e i n g a r t e n d i a g n o s e d a c e r v i c a l and 
r i g h t s h o u l d e r s t r a i n , prompted by a f a l l upon c l a i m a n t ' s back and 
n e c k . C l a i m a n t ' s August 1981 c l a i m f o r a " d i s l o c a t e d b ack" 
i n v o l v i n g t h e " r i g h t c e r v i c a l " a r e a was a c c e p t e d . 

The f i r s t r e f e r e n c e t o low back c o m p l a i n t s a p p e a r s i n August 
1981 when Dr. G r o s s e n b a c h e r noted t h a t c l a i m a n t e x p e r i e n c e d some 
d u l l and a c h i n g " b a n d l i k e " p a i n a c r o s s the l u m b o s a c r a l a r e a , a l o n g 
w i t h h i s c e r v i c a l and t h o r a c i c d i s c o m f o r t . R e c o r d i n g a h i s t o r y of 
a d i r e c t i n j u r y t o the b a s e of the c e r v i c a l s p i n e , s h o u l d e r a r e a 
and t h o r a c i c r e g i o n , Dr. G r o s s e n b a c h e r d i a g n o s e d c e r v i c a l , 
t h o r a c i c and lumbar s t r a i n . I n November 1981 Dr. L a n g s t o n , 
o r t h o p e d i s t , performed an independent m e d i c a l e x a m i n a t i o n . The 
d o c t o r r e p o r t e d t h a t c l a i m a n t l a n d e d on h i s neck and s h o u l d e r s 
d u r i n g the F e b r u a r y 1981 f a l l . I n a d d i t i o n t o neck and s h o u l d e r 
d i s c o m f o r t , Dr. L a n g s t o n r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g 
low back p a i n . Dr. L a n g s t o n d i a g n o s e d m u s c u l o l i g a m e n t o u s s t r a i n 
of the c e r v i c a l and d o r s a l a r e a and opined t h a t c l a i m a n t s u f f e r e d 
no permanent impairment t o t h o s e a r e a s . N oting t h a t c l a i m a n t was 
t h e n w orking a s a b u t c h e r , Dr. L a n g s t o n d i d not recommend 
v o c a t i o n a l a s s i s t a n c e . 

A November 1981 D e t e r m i n a t i o n Order awarded c l a i m a n t 5% 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a " r i g h t s h o u l d e r and upper 
or mid back" i n j u r y . A November 1982 R e f e r e e ' s o r d e r i n c r e a s e d 
t h i s award, g r a n t i n g c l a i m a n t an a d d i t i o n a l 20% permanent 
d i s a b i l i t y f o r " h i s r i g h t s h o u l d e r and upper and mid-back 
c o n d i t i o n s . " 

I n March and A p r i l 1983 c l a i m a n t sought t r e a t m e n t on 
a p p r o x i m a t e l y t e n o c c a s i o n s from Dr. Hurd, c h i r o p r a c t o r . Dr. Hurd 
o p i n e d t h a t the a n g l e of c l a i m a n t ' s low back was g r e a t l y i n c r e a s e d 
w h i c h made him s u s c e p t i b l e t o low back problems. Dr. Hurd 
e v a l u a t e d c l a i m a n t ' s c u r r e n t x - r a y s and noted wedge shaped 
v e r t e b r a w h i c h a p p a r e n t l y were " o l d h e a l e d c o m p r e s s i o n f r a c t u r e s " 
i n t h e mid back, a s w e l l a s " s i g n i f i c a n t r o t a t i o n a l d i s p l a c e m e n t " 
a r e a s p r i m a r i l y i n the neck, s h o u l d e r and mid back a r e a s . Dr. 
Hurd c o n c l u d e d t h a t c l a i m a n t ' s x - r a y s a l s o d emonstrated the 
e x i s t e n c e of one " d i s p l a c e m e n t " a r e a i n the low back a r e a . T h e s e 
i n t e r p r e t a t i o n s appear t o d i f f e r w i t h the r e s u l t s of an A p r i l 1982 
bone s c a n w h i c h i n d i c a t e d t h e r e were no abnormal f i n d i n g s i n t h e 
c e r v i c a l , t h o r a c i c or lumbar s p i n e . 

C l a i m a n t sought no f u r t h e r m e d i c a l t r e a t m e n t u n t i l J a n u a r y 
1984, a t w h i c h time Dr. U t t e r became h i s t r e a t i n g c h i r o p r a c t o r . 
C l a i m a n t ' s c o m p l a i n t s i n c l u d e d neck, back, and low back p a i n w i t h 
r a d i c u l a r symptoms. I n Dr. U t t e r ' s o p i n i o n c l a i m a n t s u f f e r e d from 
a d e g e n e r a t i v e c o n d i t i o n i n h i s low back due t o the F e b r u a r y 1981 
i n j u r y . T h i s d e g e n e r a t i v e p r o c e s s has s l o w l y p r o g r e s s e d t o the 
p o i n t where c l a i m a n t h a s e x p e r i e n c e d i n c r e a s i n g low back and l e g 
p a i n , t h e r e b y r e s u l t i n g i n a w o r s e n i n g of h i s c o n d i t i o n . 

Dr. U t t e r t e s t i f i e d a t h e a r i n g t h a t i t was h i s i m p r e s s i o n 
t h a t c l a i m a n t had l a n d e d on h i s s h o u l d e r and low back i n F e b r u a r y 
1981 and had e x p e r i e n c e d c o n s t a n t lower back p a i n s i n c e . T h i s 
trauma was of s u f f i c i e n t i n t e n s i t y t o i n i t i a t e t h e d e g e n e r a t i v e 
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p r o c e s s i n c l a i m a n t ' s low back. The d o c t o r answered a f f i r m a t i v e l y 
when a s k e d i f the h i s t o r y of c l a i m a n t ' s i n j u r y was "somewhat 
c r i t i c a l " t o h i s c o n c l u s i o n s . Without an a c t u a l p h y s i c a l blow and 
trauma t o the s p e c i f i c a r e a , Dr. U t t e r f e l t t h a t i t was "not 
l i k e l y " t h a t c l a i m a n t ' s problems c o u l d o c c u r a s he had d i a g n o s e d . 
Dr. U t t e r a d m i t t e d he had not s e e n any p r i o r x - r a y s , nor had he 
r e v i e w e d c l a i m a n t ' s p r i o r m e d i c a l r e c o r d s o t h e r t h a n " r e p o r t s " 
shown him by c l a i m a n t ' s a t t o r n e y a p p a r e n t l y m inutes p r i o r t o the 
h e a r i n g . 

Dr. U t t e r c o n c l u d e d t h a t an August 1984 thermography d i r e c t l y 
c o r r e l a t e d h i s c o n c l u s i o n s t h a t c l a i m a n t s u f f e r e d from a L5-S1 
n e r v e r o o t impingement. Dr. W i l s o n , c h i r o p r a c t o r , performed the 
t h e r m o g r a p h i c e x a m i n a t i o n . Noting abnormal n e r v e p h y s i o l o g y , Dr. 
W i l s o n o p i n e d t h a t b a r r i n g a s i g n i f i c a n t or symptomatic 
i n t e r v e n i n g i n j u r y t o the lumbar s p i n e , c l a i m a n t was s u f f e r i n g 
permanent r e s i d u a l s a t t r i b u t a b l e t o the F e b r u a r y 1981 i n j u r y . 

The O r t h o p a e d i c C o n s u l t a n t s performed an independent m e d i c a l 
e x a m i n a t i o n i n J u l y 1984. The C o n s u l t a n t s d i a g n o s e d c e r v i c a l , 
d o r s a l and lumbar s t r a i n by h i s t o r y , w i t h f u n c t i o n a l o v e r l a y . 
T h e i r e x a m i n a t i o n r e v e a l e d no o b j e c t i v e f i n d i n g s t o s u b s t a n t i a t e 
c l a i m a n t ' s c o m p l a i n t s . I n the C o n s u l t a n t s ' o p i n i o n c l a i m 
r e o p e n i n g was u n n e c e s s a r y . 

Dr. T i l d e n , c h i r o p r a c t o r , r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d , 
performed an independent m e d i c a l e x a m i n a t i o n and t e s t i f i e d a t t h e 
h e a r i n g . Dr. T i l d e n c o n c l u d e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
was not r e l a t e d t o h i s compensable i n j u r y . I n Dr. T i l d e n ' s 
o p i n i o n c l a i m a n t had p r o b a b l y s u s t a i n e d a c e r v i c a l , t h o r a c i c and 
lumbar s t r a i n i n F e b r u a r y 1981. Had c l a i m a n t s u f f e r e d a d i r e c t 
trauma t o the low back i n F e b r u a r y 1981, Dr. T i l d e n would have 
e x p e c t e d c l a i m a n t t o e x p e r i e n c e profound l o c a l symptoms s u c h a s 
m u s c l e spasms and p a i n . Moreover, the d o c t o r would have 
a n t i c i p a t e d some f i n d i n g s of a b n o r m a l i t i e s from the A p r i l 1982 
bone s c a n . C l a i m a n t ' s r e c e n t e x a m i n a t i o n had r e v e a l e d c o m p l e t e l y 
normal f i n d i n g s w i t h the e x c e p t i o n o f lower t h o r a c i c and d i f f u s e 
lumbar t e n d e r n e s s . Dr. T i l d e n opined t h a t t h e s e symptoms were 
c o n s i s t e n t w i t h m i l d s c o l i o s i s and p o s t u r a l s t r a i n inasmuch a s he 
had found no o b j e c t i v e e v i d e n c e to s u p p o r t a d i a g n o s i s of a 
d e g e n e r a t i v e c o n d i t i o n of any k i n d or a n e r v e l o s s problem. 

C l a i m a n t t e s t i f i e d t h a t he e x p e r i e n c e d immediate "midback" 
p a i n f o l l o w i n g the F e b r u a r y 1981 i n j u r y . The low back p a i n h a s 
a l s o been p r e s e n t s i n c e s h o r t l y a f t e r the i n j u r y , but h a s 
i n c r e a s e d i n i n t e n s i t y and lowered i n l o c a t i o n s i n c e the l a s t 
award of c o m pensation. T h e r e have been no i n t e r v e n i n g i n j u r i e s or 
i n c i d e n t s and, u n t i l j u s t p r i o r t o the h e a r i n g , he had not worked 
s i g n i f i c a n t l y s i n c e F e b r u a r y 1982. H i s low back d i d not s u f f e r a 
d i r e c t impact i n the F e b r u a r y 1981 f a l l . C l a i m a n t s t a t e d t h a t he 
l a n d e d on " [ B ] a s i c a l l y t h e upper p a r t of my body." 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must p r o v e t h a t 
h i s o r i g i n a l compensable c o n d i t i o n h a s worsened s i n c e the l a s t 
award or arrangement of compensation. ORS 6 5 6 . 2 7 3 ( 1 ) . He i s not 
r e q u i r e d t o show a s u b s t a n t i a l w o r s e n i n g . Mosqueda v. ESCO 
C o r p o r a t i o n , 54 Or App 736 ( 1 9 8 1 ) . However, the e v i d e n c e must 
p r e p o n d e r a t e t h a t the worsened c o n d i t i o n i s c a u s a l l y r e l a t e d t o 
c l a i m a n t ' s compensable i n j u r y . Van Horn v. J e r r y J e r z e l , I n c . , 66 
Or App 457 ( 1 9 8 4 ) . 
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We a r e not p e r s u a d e d t h a t c l a i m a n t ' s c u r r e n t low back 
c o m p l a i n t s a r e c a u s a l l y r e l a t e d t o h i s F e b r u a r y 1981 compensable 
i n j u r y . I n r e a c h i n g our c o n c l u s i o n , we f i n d t h e o p i n i o n o f Dr. 
U t t e r u n p e r s u a s i v e . Dr. U t t e r a d m i t t e d t h a t he had not r e v i e w e d 
c l a i m a n t ' s p r i o r m e d i c a l r e c o r d s , o t h e r t h a n some u n i d e n t i f i e d 
" r e p o r t s " a p p a r e n t l y i m m e d i a t e l y p r i o r t o t h e h e a r i n g . Such an 
a d m i s s i o n d i m i n i s h e s t h e degree of p r o b a t i v e w e i g h t t o be g i v e n t o 
the t r e a t i n g p h y s i c i a n ' s o p i n i o n , p a r t i c u l a r l y where t h a t 
p h y s i c i a n began t r e a t i n g c l a i m a n t a p p r o x i m a t e l y t h r e e y e a r s 
p o s t - i n j u r y f o r a c o n d i t i o n which p r e s e n t s a complex m e d i c a l 
i s s u e . Moreover, Dr. U t t e r based h i s o p i n i o n on t he e r r o n e o u s 
a s s u m p t i o n t h a t c l a i m a n t had i n c u r r e d a d i r e c t trauma t o the low 
bac k . A p h y s i c i a n ' s c o n c l u s i o n s r e g a r d i n g c a u s a t i o n a r e o n l y 
v a l i d t o t h e e x t e n t t h a t a p a t i e n t ' s h i s t o r y i s complete and 
a c c u r a t e . S t ephen F . T a a f e , 36 Van N a t t a 1634, 1636 ( 1 9 8 4 ) ; 
C h a r l e n e V. Devereaux, 36 Van N a t t a 911 ( 1 9 8 4 ) . 

F i n a l l y , we f i n d t h e o p i n i o n of Dr. T i l d e n more p e r s u a s i v e 
inasmuch a s i t i s bas e d on a r e v i e w of c l a i m a n t ' s p r i o r m e d i c a l 
r e c o r d , a s w e l l a s a r e c e n t p h y s i c a l e x a m i n a t i o n , and c o r r e l a t e s 
w i t h p a s t and c u r r e n t o b j e c t i v e f i n d i n g s . F u r t h e r m o r e , t h e 
o p i n i o n p r o v i d e s a cogent, r e a s o n a b l e a n a l y s i s c o n c e r n i n g t h e 
mechanics o f c l a i m a n t ' s o r i g i n a l i n j u r y and the c a u s e of h i s 
c u r r e n t c o n d i t i o n . 

A l t h o u g h l a y t e s t i m o n y may be s u f f i c i e n t t o e s t a b l i s h a 
compensable a g g r a v a t i o n c l a i m , G a r b u t t v. S A I F , 297 Or 148, 151 
( 1 9 8 4 ) , we f i n d c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g t h e w o r s e n i n g of 
h i s compensable c o n d i t i o n i n s u f f i c i e n t i n t h i s c a s e , e s p e c i a l l y 
when one c o n s i d e r s the e x t e n s i v e h i s t o r y and v a r i e t y of h i s back 
c o m p l a i n t s , the c o m p l e x i t i e s o f h i s c o n d i t i o n , and the 
p e r s u a s i v e n e s s of Dr. T i l d e n ' s o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 27, 1984 i s r e v e r s e d . The 
employer's d e n i a l s d a t e d J a n u a r y 31, 1984 and August 1, 1984 a r e 
r e i n s t a t e d and a f f i r m e d i n s o f a r a s t h e y deny c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . 

STEPHEN P. GESE, C l a i m a n t WCB 84-02846 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y J u n e 19, 1985 
J.W. Mc C r a c k e n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r t h a t 
awarded c l a i m a n t 32° f o r 10% unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r the neck and l e f t s h o u l d e r . C l a i m a n t a s s e r t s 
e n t i t l e m e n t t o a g r e a t e r u n s c h e d u l e d award. 

The Board a f f i r m s and adopts t h e o r d e r o f t he R e f e r e e w i t h 
t h e f o l l o w i n g comment. I n d e t e r m i n i n g the e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y , the R e f e r e e , i n t e r a l i a , took o f f i c i a l n o t i c e o f 
i n f o r m a t i o n c o n t a i n e d w i t h i n the D i c t i o n a r y of O c c u p a t i o n a l 
T i t l e s . Subsequent t o t he R e f e r e e ' s o r d e r , the C o u r t o f A p p e a l s 
i s s u e d i t s d e c i s i o n i n Groshong v. Montgomery Ward Co., 73 Or App 
403 ( 1 9 8 5 ) , i n w h i c h i t h e l d t h a t r e v i e w i s l i m i t e d t o e v i d e n c e 
found i n t h e r e c o r d d e v e l o p e d below. Because i n f o r m a t i o n from t h e 
D i c t i o n a r y o f , O c c u p a t i o n a l T i t l e s was not a c t u a l l y e n t e r e d i n t o 
e v i d e n c e a t h e a r i n g , we have d i s r e g a r d e d i t on r e v i e w . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 14, 1985 i s a f f i r m e d . 

DENNIS P. HAUGHTON, C l a i m a n t WCB 83-10291 & 84-00494 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u n e 19, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Podnar's o r d e r w h i c h : 
(1) u p held t h e S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l of 
m e d i c a l / c h i r o p r a c t i c t r e a t m e n t f o r c l a i m a n t ' s c e r v i c a l and 
t h o r a c i c s p i n e i n c o n n e c t i o n w i t h a November 15, 1982 i n j u r y ; and 
(2) m o d i f i e d a D e t e r m i n a t i o n Order d a t e d March 1, 1984, w h i c h 
c l o s e d c l a i m a n t ' s November 1, 1983 i n j u r y c l a i m w i t h an award f o r 
temporary d i s a b i l i t y o n l y , by awarding c l a i m a n t 16° f o r 5% 
un s c h e d u l e d d i s a b i l i t y . The R e f e r e e e x p r e s s l y found the e v i d e n c e 
i n s u f f i c i e n t t o s u p p o r t a f i n d i n g of a c a u s a l c o n n e c t i o n between 
c l a i m a n t ' s November 1982 i n j u r y and h i s c e r v i c a l problem. 
A l t h o u g h S A I F d e n i e d c e r v i c a l and t h o r a c i c problems, the R e f e r e e 
made no e x p r e s s f i n d i n g c o n c e r n i n g a p o s s i b l e r e l a t i o n s h i p between 
c l a i m a n t ' s t h o r a c i c problems and the November 1982 i n j u r y . 
C l a i m a n t does not contend on r e v i e w t h a t h i s c e r v i c a l c o n d i t i o n i s 
r e l a t e d t o t h e November 1982 i n j u r y . H i s o n l y c o n t e n t i o n i s t h a t 
h i s t h o r a c i c problems a r e a compensable consequence of the 
November 1982 i n j u r y . I n a d d i t i o n , c l a i m a n t contends t h a t t h e 
R e f e r e e ' s u n s c h e d u l e d award i s i n a d e q u a t e . I n i t s r e s p o n d e n t ' s 
b r i e f , S A I F contends t h a t t h e r e i s no p e r s u a s i v e e v i d e n c e t o 
s u p p o r t t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t s u f f e r s permanent 
impairment. T h e r e f o r e , S A I F contends t h a t t h e R e f e r e e ' s award of 
permanent d i s a b i l i t y s h o u l d be r e v e r s e d . I n the a l t e r n a t i v e , S A I F 
r e q u e s t s t h a t we a f f i r m . 

We a f f i r m the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g a d d i t i o n a l 
comments. The o n l y d i a g n o s i s of a t h o r a c i c s p r a i n or s t r a i n was 
made a t the time c l a i m a n t s u s t a i n e d a September 22, 1982 l i f t i n g 
i n j u r y . T h i s was a c c e p t e d as a n o n d i s a b l i n g i n j u r y . Almost two 
months l a t e r , i n November of 1982, c l a i m a n t s u s t a i n e d an i n j u r y 
l i f t i n g a s t e e l I beam. Although he e x p e r i e n c e d "mid t o low back 
p a i n , " e v e r y m e d i c a l examiner d i a g n o s e d lumbar or low back 
s t r a i n . C l a i m a n t e v e n t u a l l y came under the c a r e o f Dr. C l o s e , a 
c h i r o p r a c t i c p h y s i c i a n , i n F e b r u a r y of 1983, by whic h time he was 
e x p e r i e n c i n g neck p a i n and s t i f f n e s s , upper back p a i n and 
s t i f f n e s s , mid back p a i n and s t i f f n e s s , a s w e l l a s low back p a i n 
and s t i f f n e s s and h e a d a c h e s . Thus, by t h i s time, c l a i m a n t ' s 
c o m p l a i n t s had become r a t h e r g e n e r a l i z e d . The h i s t o r y t a k e n by 
Dr. Duff, an independent o r t h o p e d i c examiner, i n May of 1983, l e d 
him t o a d i a g n o s i s of "lumbar s p r a i n t i m e s two," w i t h r e f e r e n c e t o 
c l a i m a n t ' s September and November 1982 back i n j u r i e s . 

I n t h i s type of s i t u a t i o n , we tend t o r e l y on contemporaneous 
m e d i c a l r e p o r t s and d i a g n o s e s , r a t h e r than a c l a i m a n t ' s a s s e r t i o n 
a t h e a r i n g t h a t he e x p e r i e n c e d p a i n i n a p a r t i c u l a r a r e a o f t he 
body a t a p a r t i c u l a r p o i n t i n time. T h i s r e c o r d e s t a b l i s h e s i t i s 
more l i k e l y t h a n not t h a t c l a i m a n t s u s t a i n e d a t h o r a c i c s t r a i n i n 
September of 1982 and a lumbar s t r a i n i n November of 1982, w i t h no 
f u r t h e r i n j u r y t o t h e t h o r a c i c s p i n e r e s u l t i n g from t h e November 
1982 i n j u r y . I n any e v e n t , c l a i m a n t h a s f a i l e d t o s u s t a i n h i s 
burden o f p r o v i n g any i n j u r i o u s consequences t o h i s t h o r a c i c s p i n e 
as a r e s u l t o f h i s November 1982 low back i n j u r y . 
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With r e g a r d t o t h e R e f e r e e ' s award o f u n s c h e d u l e d d i s a b i l i t y , 
we f i n d t h a t t h i s award a d e q u a t e l y and a p p r o p r i a t e l y compensates 
c l a i m a n t f o r t he l o s s o f e a r n i n g c a p a c i t y a t t r i b u t a b l e t o h i s 
November 1, 1983 i n d u s t r i a l i n j u r y . We note t h a t t h i s i n j u r y 
i n v o l v e d c o m p l a i n t s of neck p a i n , h eadaches, mid back p a i n and low 
back p a i n , a l t h o u g h the mid back and low back were the p r i m a r y 
a r e a s o f c o n c e r n . We a l s o note t h a t t h e R e f e r e e was r a t h e r 
u n s p e c i f i c i n i d e n t i f y i n g t h a t p o r t i o n o f c l a i m a n t ' s body w h i c h he 
c o n s i d e r e d t o be p e r m a n e n t l y i m p a i r e d a s a r e s u l t of t h i s November 
1983 i n j u r y . T h e r e f o r e , we e x p r e s s l y s t a t e our f i n d i n g t h a t t h e 
o n l y permanent r e s i d u a l s r e f l e c t e d by t h i s r e c o r d i n v o l v e 
c l a i m a n t ' s low back, i . e . the l u m b o s a c r a l a r e a o f the s p i n e . 
F u r t h e r m o r e , we f i n d t h i s impairment t o be of a v e r y m i n i m a l 
d e g r e e . We d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t Dr. W h i t e ' s 
s t a t e m e n t , w h i c h was unders t o o d by the R e f e r e e t o be a s t a t e m e n t 
of permanent d i s a b i l i t y , a c t u a l l y was a s t a t e m e n t of permanent 
impairment. I n f a c t , Dr. White's s t a t e m e n t was: " I would 
e s t i m a t e h i s permanent p a r t i a l p h y s i c a l impairment a s a C a t e g o r y I 
of the Washington S t a t e I n d u s t r i a l Code or t h i s would be 
a p p r o x i m a t e l y e q u a l t o 5% PPD compared t o a maximum u n s p e c i f i e d 
amount." 

R e g a r d l e s s of what Dr. White e s t i m a t e d c l a i m a n t ' s permanent 
d i s a b i l i t y t o be under Washington law, we c o n s i d e r h i s f i n d i n g s on 
e x a m i n a t i o n , a s w e l l a s t h e r e m a i n i n g e v i d e n c e o f r e c o r d , 
r e f l e c t i v e of v e r y minimal low back impairment. C o n s i d e r i n g t h i s 
impairment t o g e t h e r w i t h t h e r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , 
we f i n d t h e R e f e r e e ' s award a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 7, 1984 i s a f f i r m e d . 

ROBERT D. KLUM, C l a i m a n t WCB 82-08975 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y J u n e 19, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Mongrain's o r d e r w h i c h 
awarded 320° (100%) u n s c h e d u l e d d i s a b i l i t y i n l i e u of a l l p r i o r 
a wards. P r i o r t o t h e h e a r i n g , c l a i m a n t had r e c e i v e d awards 
t o t a l l i n g 208° (6 5 % ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s low 
back and 7.5° ( 5 % ) s c h e d u l e d d i s a b i l i t y f o r p a r t i a l l o s s o f use o r 
f u n c t i o n of the l e f t l e g . C l a i m a n t contends t h a t he i s e n t i t l e d 
to an award f o r permanent t o t a l d i s a b i l i t y . The S A I F C o r p o r a t i o n 
c o n t e n d s t h a t the R e f e r e e ' s o r d e r s h o u l d be a f f i r m e d . 

I n s t a t i n g t h e f a c t s , we borrow l i b e r a l l y from t h e R e f e r e e ' s 
o r d e r . C l a i m a n t was 47 y e a r s of age a t the time o f h e a r i n g . T h i s 
i n j u r y a r o s e on August 2, 1976 w h i l e c l a i m a n t was working a s a 
choke r s e t t e r . A l o g r o l l e d and s t r u c k c l a i m a n t , f l i p p i n g him 
i n t o the a i r , a s a r e s u l t of w h i c h he i n j u r e d h i s low bac k . The 
c l a i m was a c c e p t e d a s one f o r a d i s a b l i n g i n j u r y . 

I n F e b r u a r y of 1977 c l a i m a n t s u b m i t t e d t o a lumbar 
laminectomy. T h i s p r o c e d u r e f a i l e d t o d i m i n i s h c l a i m a n t ' s p a i n or 
o t h e r w i s e improve h i s c o n d i t i o n . T h e r e f o r e , i n F e b r u a r y o f 1978, 
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he s u b m i t t e d t o a second lumbar laminectomy and, i n a d d i t i o n , 
s p i n a l f u s i o n . A second s p i n a l f u s i o n a t L4-5 was performed i n 
J a n u a r y of 1980. Upon d i s c h a r g e c l a i m a n t ' s c o n d i t i o n was 
d i a g n o s e d a s p s e u d o a r t h r o s i s , s p i n a l f u s i o n , double l e v e l L5-S1 
and L 4 - 5 . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t , a s a r e s u l t o f h i s 
i n j u r y and consequent s u r g e r i e s , c l a i m a n t e x p e r i e n c e s low back 
p a i n , b i l a t e r a l l e g p a i n and numbness, and p a i n throughout most of 
h i s s p i n e , a l l o f which s e v e r e l y r e s t r i c t s h i s a b i l i t y t o s i t , 
s t a n d , bend, l i f t , walk and, i n g e n e r a l , p e r f o r m r e p e t i t i v e 
a c t i v i t y . I n a d d i t i o n , the m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t , a s 
a m a t e r i a l r e s u l t o f h i s i n j u r y and s u r g e r i e s , c l a i m a n t 
e x p e r i e n c e s a s i g n i f i c a n t e m o t i o n a l r e a c t i o n , most l i k e l y 
d e p r e s s i o n or " c o n v e r s i o n r e a c t i o n . " 

C l a i m a n t d i d not f i n i s h h i g h s c h o o l , b ut he has o b t a i n e d h i s 
GED. H i s work h i s t o r y i s a l m o s t e x c l u s i v e l y i n v o l v e d w i t h t h e 
l o g g i n g and s a w m i l l i n d u s t r i e s . He h a s not worked s i n c e t h e d a t e 
of h i s i n j u r y . The h e a r i n g was h e l d F e b r u a r y 9, 1983. 

We f i n d and h o l d t h a t , a s a r e s u l t of h i s i n d u s t r i a l i n j u r y , 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d on the b a s i s o f 
m e d i c a l f a c t o r s a l o n e . The r e a s o n t h a t the R e f e r e e d e c l i n e d t o 
award c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y and, 
i n s t e a d , awarded t h e maximum a l l o w a b l e f o r un s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y , i s t h a t he c o n c l u d e d c l a i m a n t had not 
de m o n s t r a t e d s u f f i c i e n t m o t i v a t i o n or made a l l r e a s o n a b l e e f f o r t s 
t o " m i t i g a t e " h i s d i s a b i l i t y . The f a c t s r e l e v a n t t o t h i s 
d e t e r m i n a t i o n a r e s t a t e d i n t h e R e f e r e e ' s o r d e r a s f o l l o w s : 

"The c l a i m a n t was e n r o l l e d a t t h e Western 
P a i n C e n t e r i n Roseburg from F e b r u a r y 27, 
1983 through March 18, 1983 w i t h the 
a p p r o v a l of D r s . Emori and Roux [ h i s 
p r e s e n t , p r i m a r y a t t e n d i n g p h y s i c i a n s ] , p u t 
f o r t h good e f f o r t and made some s i g n i f i c a n t 
improvements i n c o n t r o l of h i s p a i n . 
T h e r e a f t e r , t h e c l a i m a n t r e t u r n e d t o t h e 
p a i n c e n t e r f o r a few days i n May f o r a 
f o l l o w - u p e v a l u a t i o n , a t which time i t was 
noted t h e c l a i m a n t had m a i n t a i n e d h i s g a i n 
but adamantly r e f u s e d t o a t t e n d a work 
t o l e r a n c e e v a l u a t i o n program i n Roseburg, 
t h a t would have r e q u i r e d him t o t e m p o r a r i l y 
r e s i d e i n Roseburg. Because of t h i s a 
r e h a b i l i t a t i o n c o u n s e l o r was unable t o 
commence any k i n d of r e h a b i l i t a t i o n program 
f o r the c l a i m a n t . The D i r e c t o r of the 
Western P a i n C e n t e r , a f a m i l y p r a c t i c e 
s p e c i a l i s t , t e s t i f i e d by d e p o s i t i o n t h a t 
the c l a i m a n t had a c t u a l l y demonstrated good 
m o t i v a t i o n ; t h a t d e p r e s s i o n and a s s o c i a t e d 
e m o t i o n a l d i f f i c u l t i e s stemming from h i s 
i n d u s t r i a l i n j u r y had made i t d i f f i c u l t f o r 
him t o comply w i t h recommendations; t h a t he 
demonstrated a l o t of f e a r , d e p r e s s i o n and 
di s c o u r a g e m e n t . " 

I n r e l i a n c e upon ORS 6 5 6 . 2 0 6 ( 3 ) , 656.325(3) and Ne l s o n v. E B I 
Companies, 296 Or 246 ( 1 9 8 4 ) , the R e f e r e e h e l d t h a t c l a i m a n t was 
not e n t i t l e d t o an award f o r permanent t o t a l d i s a b i l i t y . He 
r e a s o n e d i n p a r t : -721-



"There i s no m e d i c a l e v i d e n c e r e f l e c t i n g 
t h e f a c t t h a t the c l a i m a n t would be 
e m o t i o n a l l y u n a b l e t o d e a l w i t h a work 
e v a l u a t i o n program s u c h a s proposed by t h e 
W e s t e r n P a i n C e n t e r . T h e r e i s no m e d i c a l 
e v i d e n c e i n d i c a t i n g t h a t the c l a i m a n t i s 
e m o t i o n a l l y unable t o v o l u n t a r i l y d e c i d e t o 
p a r t i c i p a t e . T h e r e i s no e x p e r t e v i d e n c e 
i n d i c a t i n g t h a t s u c h a program would be 
p s y c h o l o g i c a l l y c o n t r a i n d i c a t e d . 
C o n s i d e r i n g the c l e a r and s i g n i f i c a n t g a i n s 
t h e c l a i m a n t r e a l i z e d a t the p a i n c e n t e r , I 
am not w i l l i n g t o c o n s i g n him, a t o n l y 47 
y e a r s o l d , t o the employment s c r a p heap 
b e c a u s e i t would be d i f f i c u l t f o r him t o 
p a r t i c i p a t e i n a program one h o u r ' s d r i v e 
from h i s home t h a t would p r o v i d e some k i n d 
of e x p e r t a s s e s s m e n t of h i s p r o b a b l e 
a b i l i t y t o r e g u l a r l y engage i n employment 
a c t i v i t i e s . " 

I n v i e w of our c o n c l u s i o n t h a t c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d b a s e d upon m e d i c a l f a c t o r s a l o n e , i t f o l l o w s t h a t 
he i s not r e q u i r e d t o s a t i s f y t h e seek-work r e q u i r e m e n t of ORS 
6 5 6 . 2 0 6 ( 3 ) . F e r g u s o n v. I n d u s t r i a l I n d e m n i t y Co., 70 Or App 46 
( 1 9 8 4 ) ; G u l i c k v. Champion I n t e r n a t i o n a l , 66 Or App 186 ( 1 9 8 3 ) ; 
Hunger v. S A I F , 63 Or App 234 ( 1 9 8 3 ) ; s e e a l s o George M. T u r n e r , 
37 Van N a t t a 531 (May 7, 1 9 8 5 ) . T h e r e f o r e , c l a i m a n t ' s f a i l u r e t o 
make r e a s o n a b l e e f f o r t s t o o b t a i n " g a i n f u l and s u i t a b l e employment" 
does not p r e v e n t an award f o r permanent t o t a l d i s a b i l i t y under t h i s 
s t a t u t o r y p r o v i s i o n . R e a l i s t i c a l l y , the r e a s o n t h a t the R e f e r e e 
d e c l i n e d t o award permanent t o t a l d i s a b i l i t y was not c l a i m a n t ' s 
f a i l u r e t o seek work. I t was b e c a u s e of a r e l a t e d c o n c e r n : 
c l a i m a n t ' s a p p a r e n t l a c k of any m o t i v a t i o n t o a ttempt t o improve 
h i s l i f e s i t u a t i o n , a s e v i d e n c e d by h i s r e f u s a l t o p a r t i c i p a t e i n 
the work e v a l u a t i o n program recommended by the Western P a i n C e n t e r . 
Indeed, the R e f e r e e c o n c l u d e d h i s o r d e r by s t a t i n g t h a t , "Absent 
t h e c l a i m a n t ' s r e f u s a l t o a c c e p t the p a i n c e n t e r recommendations I 
would p r o b a b l y c o n c l u d e he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . " 

The i s s u e , t h e r e f o r e , b o i l s down to the q u e s t i o n whether 
c l a i m a n t ' s r e f u s a l t o p a r t i c i p a t e i n the work e v a l u a t i o n program 
p r e c l u d e s an award f o r permanent t o t a l d i s a b i l i t y b e c a u s e he h a s 
u n r e a s o n a b l y r e f u s e d t o p a r t i c i p a t e i n v o c a t i o n a l a s s i s t a n c e 
e f f o r t s . P h r a s e d d i f f e r e n t l y , the i s s u e i s whether c l a i m a n t h a s 
f a i l e d t o make r e a s o n a b l e e f f o r t s t o m i n i m i z e h i s d i s a b i l i t y . 

A c a s e i n p o i n t i s S e a b e r r y v. S A I F , 19 Or App 676 ( 1 9 7 4 ) , 
d e c i d e d d u r i n g a time when s h i f t i n g burdens of p r o o f were 
c h a r a c t e r i s t i c of " o d d - l o t " permanent t o t a l d i s a b i l i t y 
l i t i g a t i o n . I n t h a t c a s e , S A I F q u e s t i o n e d c l a i m a n t ' s " m o t i v a t i o n 
t o improve h i s s i t u a t i o n , " r e f e r r i n g t o c l a i m a n t ' s u n c o o p e r a t i v e 
a t t i t u d e w i t h r e g a r d t o c o u n s e l l i n g and p h y s i c a l and o c c u p a t i o n a l 
t h e r a p y . The c o u r t s t a t e d : 

" M o t i v a t i o n becomes a f a c t o r o n l y i f 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n and h i s 
i n a b i l i t y t o adapt t o a l t e r n a t i v e 
employment do not p l a c e him p r i m a f a c i e i n 
t h e ' o d d - l o t ' c a t e g o r y . [ C i t a t i o n 
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o m i t t e d . ] * * * C l a i m a n t ' s r e c e n t 
u n c o o p e r a t i v e a t t i t u d e a p p e a r s t o be a 
m a n i f e s t a t i o n o f h i s p s y c h o p a t h o l o g y which, 
a s Dr. Hickman i n d i c a t e d , was d i r e c t l y 
a t t r i b u t a b l e t o h i s p h y s i c a l problems. A 
b r o k e n body can c a u s e a broken s p i r i t . 
T h i s s h o u l d not p r e v e n t a f i n d i n g of 
permanent and t o t a l d i s a b i l i t y where 
c l a i m a n t i s o t h e r w i s e unable t o r e - e n t e r 
the work f o r c e . " 19 Or App a t 682-83. 

Of c o u r s e , " o d d - l o t " s t a t u s i s not h e r e r e l e v a n t , s i n c e we 
c o n c l u d e t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d on t h e 
b a s i s of m e d i c a l f a c t o r s a l o n e . 

N e l s o n v. E B I Companies, s u p r a , i n v o l v e d the c l a i m a n t ' s 
f a i l u r e t o make a r e a s o n a b l e e f f o r t t o l o s e w e i g h t , which, i n t u r n , 
was found t o j u s t i f y a downward a d j u s t m e n t o f c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y award. The r a t i o n a l e was t h a t t h e i n s u r e r 
s h o u l d not be found r e s p o n s i b l e f o r the f u l l e x t e n t o f t h e 
c l a i m a n t ' s permanent d i s a b i l i t y s i n c e t h e r e was a s i g n i f i c a n t 
l i k e l i h o o d t h a t h e r d i s a b i l i t y was p a r t l y a t t r i b u t a b l e t o h e r 
u n r e a s o n a b l e r e j e c t i o n of a p p r o p r i a t e t r e a t m e n t . P a t r i c i a R. 
N e l s o n , 34 Van N a t t a 1078 ( 1 9 8 2 ) , a f f i r m e d N e l s o n v. E B I Companies, 
64 Or App 16 ( 1 9 8 3 ) . The Supreme C o u r t a l l o w e d c l a i m a n t ' s p e t i t i o n 
f o r r e v i e w t o c o n s i d e r the i s s u e of "which p a r t y b e a r s the burden 
o f p r o v i n g whether c l a i m a n t u n r e a s o n a b l y f a i l e d t o f o l l o w needed 
m e d i c a l a d v i c e or o t h e r w i s e t o m i t i g a t e damages." 296 Or a t 248. 
Based upon common law p r i n c i p l e s which a s s i g n t o the d e f e n d a n t the 
burden o f p r o v i n g t h a t the p l a i n t i f f u n r e a s o n a b l y f a i l e d t o 
m i t i g a t e damages, the c o u r t h e l d t h a t i t i s the employer's burden 
of p r o o f " t o p e r s u a d e the t r i e r of f a c t t h a t the worker 
u n r e a s o n a b l y f a i l e d t o f o l l o w needed m e d i c a l a d v i c e or o t h e r w i s e 
t o m i t i g a t e damages." 296 Or a t 252. 

I n e v e r y c a s e the t e s t f o r d e t e r m i n i n g whether a permanent 
d i s a b i l i t y award s h o u l d be a d j u s t e d b e c a u s e o f the c l a i m a n t ' s 
r e f u s a l t o submit t o "recommended t r e a t m e n t " i s r e a s o n a b l e n e s s . 
N e l s o n v. E B I Companies, s u p r a , 296 Or a t 251; Clemons v. Roseburg 
Lumber Company, 34 Or App 135, 139 ( 1 9 7 8 ) : 

•• * * * T h e r e l e v a n t i n q u i r y i s whether, 
i f compensation were not an i s s u e , an 
o r d i n a r i l y p r u d e n t and r e a s o n a b l e p e r s o n 
would submit t o the recommended t r e a t m e n t . 
Such a d e t e r m i n a t i o n must be based upon a l l 
r e l e v a n t f a c t o r s , i n c l u d i n g the w o r k e r ' s 
p r e s e n t p h y s i c a l and p s y c h o l o g i c a l 
c o n d i t i o n , t h e degree of p a i n accompanying 
and f o l l o w i n g h i s t r e a t m e n t , the r i s k s 
posed by the t r e a t m e n t and the l i k e l i h o o d 
t h a t i t would s i g n i f i c a n t l y r educe t h e 
w o r k e r ' s d i s a b i l i t y . " 

A l s o s e e S a r a n t i s v. S h e r a t o n Corp., 69 Or App 575 ( 1 9 8 4 ) ; G r a n t 
v. SIAC, 102 Or 26 ( 1 9 2 1 ) ; 1 L a r s o n , Workmen's Compensation Law 
§13.22 ( 1 9 8 5 ) . 

The a u t h o r i t i e s d i s c u s s e d above a l l a d d r e s s a c l a i m a n t ' s 
r e f u s a l t o submit t o recommended m e d i c a l t r e a t m e n t ; however, i n 
N e l s o n the Supreme C o u r t a p p a r e n t l y c o n t e m p l a t e d the i s s u e a s 
b e i n g not o n l y the q u e s t i o n o f an a l l e g e d u n r e a s o n a b l e f a i l u r e t o 
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f o l l o w m e d i c a l a d v i c e , b u t a l s o an a l l e g e d f a i l u r e t o " o t h e r w i s e 
m i t i g a t e [ o n e ' s ] damages." ORS 656.325 r e c o g n i z e s not o n l y t h a t a 
c l a i m a n t ' s d i s a b i l i t y may be r e d u c e d by f o l l o w i n g m e d i c a l a d v i c e , 
b u t a l s o by p a r t i c i p a t i n g i n p h y s i c a l r e s t o r a t i o n or v o c a t i o n a l 
r e h a b i l i t a t i o n programs. ORS 6 5 6 . 3 2 5 ( 4 ) . Thus, we b e l i e v e t h a t 
t h e N e l s o n a n a l y s i s a p p l i e s ; however, the R e f e r e e ' s o r d e r s u g g e s t s 
t h a t he imposed upon c l a i m a n t the burden of p r o v i n g t h a t he d i d 
not u n r e a s o n a b l y f a i l t o p a r t i c i p a t e i n t h e proposed work 
e v a l u a t i o n program. 

The R e f e r e e ' s a p p a r e n t c o n c l u s i o n t h a t c l a i m a n t p r e s e n t l y 
p o s s e s s e s some "p r o b a b l e a b i l i t y t o r e g u l a r l y engage i n employment 
a c t i v i t i e s , " i s p u r e l y s p e c u l a t i o n on h i s p a r t . The most 
o p t i m i s t i c c h a r a c t e r i z a t i o n o f c l a i m a n t ' s p r e s e n t a b i l i t y t o 
f u n c t i o n v o c a t i o n a l l y i s t h a t i t i s "a v e r y b o r d e r l i n e . r 

s i t u a t i o n . " The work e v a l u a t i o n program pro p o s e d by the W e s t e r n 
P a i n C e n t e r was d e s c r i b e d by Dr. Holmes, d i r e c t o r o f the p a i n 
c e n t e r , a s a " l a s t d i t c h e f f o r t " t o i n c r e a s e c l a i m a n t ' s f u n c t i o n a l 
a b i l i t i e s and, h o p e f u l l y , l e a d t o " r e s p e c t f u l employment." 
A l t h o u g h we do n o t b e l i e v e t h a t c l a i m a n t ' s r e f u s a l t o make t h i s 
" l a s t d i t c h e f f o r t " was r e a s o n a b l e when viewed i n i s o l a t i o n , when 
we c o n s i d e r the t o t a l i t y o f t h e c i r c u m s t a n c e s , we a r e u n a b l e t o 
c o n c l u d e t h a t t h i s f a i l u r e on c l a i m a n t ' s p a r t s h o u l d p r e c l u d e an 
award f o r permanent t o t a l d i s a b i l i t y . C l a i m a n t ' s p h y s i c a l 
impairment i s s e v e r e . He a l s o s u f f e r s s i g n i f i c a n t e m o t i o n a l 
d i f f i c u l t i e s i n t he form of d e p r e s s i o n a s a d i r e c t r e s u l t o f h i s 
i n j u r y . H i s t r i p s t o Roseburg f o r t r e a t m e n t and e v a l u a t i o n a t t h e 
p a i n c e n t e r were p h y s i c a l l y demanding and u l t i m a t e l y became a 
s o u r c e of f r u s t r a t i o n f o r him when the expenses o f t h e s e t r i p s 
were not r e i m b u r s e d by S A I F . I t i s unknown whether the work 
e v a l u a t i o n program would, i n any way, f a v o r a b l y i n f l u e n c e 
c l a i m a n t ' s d i s a b i l i t y . The program, by i t s v e r y n a t u r e , i s an 
e v a l u a t i o n , one o f the p u r p o s e s of w h i c h i s t o d e t e r m i n e whether 
v o c a t i o n a l a s s i s t a n c e i s even f e a s i b l e . T h i s i s not a s i t u a t i o n 
i n w h i c h an a d m i t t e d l y d i s a b l e d worker h a s r e f u s e d an a u t h o r i z e d 
t r a i n i n g program, or r e f u s e d t o p a r t i c i p a t e i n d i r e c t employment 
a s s i s t a n c e . T h i s i s a s i t u a t i o n of a s e v e r e l y d i s a b l e d worker 
who, f o r some v e r y l e g i t i m a t e r e a s o n s , i s u n w i l l i n g — and p e r h a p s 
even unable — t o e x e r t t h a t l a s t ounce o f e f f o r t t h e system i s 
demanding of him. 

To the e x t e n t t h a t the N e l s o n a n a l y s i s i s h e l p f u l , i t s e r v e s 
us t o c o n s i d e r the p o l i c y u n d e r l y i n g the r e f u s a l of t r e a t m e n t 
c a s e s i n t h e c o n t e x t of t h i s c a s e : 

"The r a t i o n a l e f o r the r e d u c t i o n o f 
b e n e f i t s when t r e a t m e n t i s u n r e a s o n a b l y 
r e f u s e d i s t h a t an employer s h o u l d not be 
r e s p o n s i b l e f o r the f u l l e x t e n t of a 
c l a i m a n t ' s permanent d i s a b i l i t y i f t h e r e i s 
a s i g n i f i c a n t l i k e l i h o o d t h a t s u c h 
d i s a b i l i t y i s p a r t l y a t t r i b u t a b l e t o t h e 
c l a i m a n t ' s u n r e a s o n a b l e r e j e c t i o n o f 
a p p r o p r i a t e t r e a t m e n t . The c a s e s r e f l e c t 
t h e c o r o l l a r y o b j e c t i v e s of the Workers' 
Compensation A c t t o f a v o r r e s t o r a t i o n of 
t h e worker over compensation f o r permanent 
l o s s and t o r e l i e v e t h e employer of 
f i n a n c i a l l i a b i l i t y f o r the v o l u n t a r y 
t o l e r a n c e by t h e worker of a v o i d a b l e 
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i n c a p a c i t y . Under s u c h c i r c u m s t a n c e s , a 
c l a i m a n t may not be c o m p e l l e d t o undergo 
t r e a t m e n t , b u t n e i t h e r s h o u l d he be 
compensated f o r the conse q u e n c e s of h i s 
r e f u s a l . " d e m o n s v. Roseburg Lumber Co., 
s u p r a , 34 Or App a t 138. 

T h e r e i s no q u e s t i o n t h a t c l a i m a n t i s p r e s e n t l y p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . Gettman v. S A I F , 289 Or 609 ( 1 9 8 0 ) . T h e r e 
i s no doubt i n our mind t h a t t h i s i s due t o c l a i m a n t ' s i n d u s t r i a l 
i n j u r y and the r e s i d u a l e f f e c t s t h e r e o f . To t h e e x t e n t t h a t 
c l a i m a n t ' s r e f u s a l t o p a r t i c i p a t e i n the work e v a l u a t i o n program 
i n q u e s t i o n i s an i n d i c a t i o n of a l a c k of m o t i v a t i o n , t h i s i s 
c l e a r l y c a u s e d i n s i g n i f i c a n t p a r t by h i s i n j u r y - r e l a t e d 
d e p r e s s i o n . F u r t h e r m o r e , i t i s l i k e l y t h a t even w i t h t h e b e s t 
m o t i v a t i o n , c l a i m a n t would not be c a p a b l e o f o b t a i n i n g and engaging 
i n g a i n f u l and s u i t a b l e employment. F i n a l l y , c o n s i d e r i n g a l l of 
th e r e l e v a n t f a c t o r s , we a r e unable t o c o n c l u d e t h a t c l a i m a n t ' s 
f a i l u r e t o p a r t i c i p a t e i n t h i s work e v a l u a t i o n program was 
s u f f i c i e n t l y u n r e a s o n a b l e t o p r e c l u d e an award f o r permanent t o t a l 
d i s a b i l i t y . 

The most r e c e n t D e t e r m i n a t i o n Order e n t e r e d i n t h i s c l a i m , 
d a t e d September 2, 1982, t e r m i n a t e d temporary t o t a l d i s a b i l i t y a s 
of May 3, 1982. We f i n d t h a t c l a i m a n t i s e n t i t l e d t o compensation 
f o r permanent t o t a l d i s a b i l i t y a s of May 4, 1982. See M o r r i s v. 
Denny's, 53 Or App 863 ( 1 9 8 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 6, 1984, which awarded 
c l a i m a n t compensation f o r 320° (100%) u n s c h e d u l e d d i s a b i l i t y i n 
l i e u of a l l p r i o r awards, i s r e v e r s e d , and c l a i m a n t i s awarded 
c o m p e n s a t i o n f o r permanent t o t a l d i s a b i l i t y e f f e c t i v e May 4, 
1982. I n l i e u of the a t t o r n e y ' s f e e a l l o w e d by t h e R e f e r e e ' s 
o r d e r , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of the a d d i t i o n a l 
c ompensation made p a y a b l e h e r e i n , not t o exceed $3,000, f o r 
s e r v i c e s a t h e a r i n g and on Board r e v i e w . The S A I F C o r p o r a t i o n i s 
a u t h o r i z e d t o o f f s e t permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d 
a f t e r May 4, 1982 a g a i n s t b e n e f i t s made p a y a b l e by t h i s o r d e r . 

JANINE VANHERWAARDEN, C l a i m a n t WCB 84-03747 
M a r i l y n K. Ode]1, C l a i m a n t ' s A t t o r n e y J u n e 19, 1985 
Coons, e t a l . , A t t o r n e y s O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y . 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r t h a t 
upheld the S A I F C o r p o r a t i o n ' s d e n i a l of her o c c u p a t i o n a l d i s e a s e 
c l a i m f o r mental s t r e s s . The i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s the o r d e r of the R e f e r e e . P r o o f of 
c a u s a t i o n of a c o n d i t i o n a l l e g e d l y a r i s i n g out of mental s t r e s s i s 
a complex mat t e r u s u a l l y r e q u i r i n g e x p e r t a n a l y s i s and o p i n i o n , s e e 
U r i s v. Compensation Department, 247 Or 420, 424 ( 1 9 6 7 ) , e s p e c i a l l y 
where, a s h e r e , i t i s acknowledged t h a t c l a i m a n t was s u b j e c t e d t o 
s t r e s s b oth on and o f f the j o b . The o n l y m e d i c a l o p i n i o n i n 
e v i d e n c e c o n c l u d e s t h a t the m a j o r i t y of the s t r e s s c l a i m a n t was 
s u b j e c t e d t o was from o f f the j o b s o u r c e s . C l a i m a n t f a i l e d t o 
c a r r y h e r burden of p r o o f t h a t h e r em o t i o n a l c o n d i t i o n a r o s e out 
of and i n the scope of h e r employment. ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 26, 1984 i s a f f i r m e d . 

L I DDIE B. HIGHT, C l a i m a n t Own Motion 84-0265M 
P o z z i , e t a l ., C l a i m a n t ' s A t t o r n e y s J u n e 21, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s Second Own Motion O r d e r on 

R e c o n s i d e r a t i o n 
The Board h a s i s s u e d two p r e v i o u s Own Motion O r d e r s d e c l i n i n g 

to g r a n t c l a i m a n t the r e l i e f she s e e k s b a s e d on Vernon M i c h a e l , 34 
Van N a t t a 1212 ( 1 9 8 2 ) . C l a i m a n t a g a i n a s k s the Board t o 
r e c o n s i d e r i t s most r e c e n t o r d e r b a s e d on the p r e m i s e t h a t t h e 
Supreme C o u r t d e c i s i o n i n C u t r i g h t y. Weyerhaeuser Co., 70 Or App 
357 ( 1 9 8 4 ) , r e v i e w a l l o w e d 298 Or 470 ( 1 9 8 5 ) , w i l l a f f e c t t h e 
outcome o f the i n s t a n t c a s e . 

We d e c l i n e t o a b a t e our Own Motion Order w h i l e a w a i t i n g a 
Supreme C o u r t d e c i s i o n i n C u t r i g h t . T h i s does not p r e c l u d e 
c l a i m a n t from p e t i t i o n i n g the Board f o r r e l i e f a t a l a t e r d a t e 
s h o u l d t h e c a s e law a f f e c t i n g own motion m a t t e r s change. 
C l a i m a n t ' s r e q u e s t f o r abatement of the Board's June 5, 1985 o r d e r 
i s d e n i e d . 

I T I S SO ORDERED. 

CHARLES D. DeVOE, C l a i m a n t WCB 84-06905 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u n e 24, 1985 
B e e r s & Zimmerman, D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Eo a r d Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r t h a t 
approved t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n 
of h i s low back c o n d i t i o n and a f f i r m e d D e t e r m i n a t i o n O r d e r s 
g r a n t i n g a t o t a l of 64° (20%) unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r i n j u r y t o t h e low back. 

We a f f i r m the R e f e r e e ' s o r d e r , w i t h one s u p p l e m e n t a t i o n . The 
R e f e r e e s t a t e d : 

" C l a i m a n t ' s most r e c e n t e x a c e r b a t i o n h a s 
not been shown to be a worsening of h i s 
c o n d i t i o n . F u r t h e r , the r e a l i t y i s t h a t 
t h e t r e a t m e n t i s not p e r s u a s i v e l y r e l a t e d 
t o t he compensable i n j u r y . " 

To t h e e x t e n t t o which t h e above-quoted s t a t e m e n t may be 
i n t e r p r e t e d as h o l d i n g t h a t c l a i m a n t ' s c o n t i n u i n g m e d i c a l 
t r e a t m e n t i s not compensable, i t i s e r r o n e o u s . The i s s u e o f 
c l a i m a n t ' s r i g h t t o t r e a t m e n t p u r s u a n t t o ORS 656.245 was not 
b e f o r e the R e f e r e e , nor i s i t p r o p e r l y b e f o r e u s . T h e r e f o r e , t h e 
i s s u e was n e i t h e r r a i s e d nor d e c i d e d . See M i c h a e l P e t k o v i c h , 34 
Van N a t t a 98 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 6, 1984 i s a f f i r m e d a s 
supplemented. 
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CHARLES W. GRABENHORST, C l a i m a n t Own Motion 85-0175M 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y J u n e 24, 1985 

Own Motion O r d e r 
S A I F C o r p o r a t i o n h a s s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 

f o r a d d i t i o n a l b e n e f i t s p u r s u a n t t o t h e p r o v i s i o n s of ORS 
656.278. C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . C l a i m a n t i 
i n need of p e r i o d i c t r e a t m e n t w i t h sodium c h l o r i d e o i n t m e n t . The 
oin t m e n t i s not e x p e c t e d t o improve c l a i m a n t ' s r i g h t eye 
c o n d i t i o n , b ut i t does r e l i e v e h i s symptoms. 

The r i g h t t o l i f e t i m e m e d i c a l b e n e f i t s was not g r a n t e d t o 
c l a i m a n t s who s u s t a i n e d an i n j u r y p r i o r t o 1966, e x c e p t where t h e 
c l a i m a n t was de t e r m i n e d t o be p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
The Board h a s made i t a p r a c t i c e t o a l l o w m e d i c a l s e r v i c e s f o r 
pr e - ' 6 6 c l a i m a n t s o n l y f o r a p e r i o d of time d u r i n g w h i c h a 
c l a i m a n t undergoes c u r a t i v e m e d i c a l t r e a t m e n t . The r e q u e s t f o r 
m e d i c a l s e r v i c e s i s g r a n t e d . 

I T I S SO ORDERED. 

MICHAEL R. HARMAN, C l a i m a n t WCB 82-02979 & 82-03232 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 24, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The S A I F C o r p o r a t i o n h a s r e q u e s t e d r e c o n s i d e r a t i o n or 
c l a r i f i c a t i o n of our Order on Remand i s s u e d A p r i l 3, 1985 t o t h e 
e x t e n t t o which our p r e v i o u s o r d e r d i d not a l l o w S A I F t o o f f s e t 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d a f t e r t h e 
e f f e c t i v e d a t e of c l a i m a n t ' s award of permanent t o t a l d i s a b i l i t y . 
We a b a t e d our o r d e r so t h a t both p a r t i e s c o u l d p r e s e n t t h e i r 
p o s i t i o n s . A f t e r h a v i n g r e c e i v e d w r i t t e n argument from b o t h 
p a r t i e s , we a l l o w S A I F ' s motion f o r r e c o n s i d e r a t i o n and g r a n t t h e 
r e q u e s t e d o f f s e t . 

A l t h o u g h c l a i m a n t ' s argument t h a t a s c h e d u l e d , as opposed t o 
an u n s c h e d u l e d , award of permanent p a r t i a l d i s a b i l i t y s h o u l d be 
a l l o w e d n o t w i t h s t a n d i n g a permanent t o t a l d i s a b i l i t y award 
c o v e r i n g t h e same time p e r i o d h a s s u r f a c e a p p e a l , we b e l i e v e t h e 
C o u r t of A p p e a l s h a s a l r e a d y r e s o l v e d the i s s u e a g a i n s t c l a i m a n t ' 
p o s i t i o n . I n P a c i f i c Motor T r u c k i n g Co. v. Yea g e r , 64 Or App 28, 
32 ( 1 9 8 3 ) , the c o u r t s a i d , ''We . I . h o l d t h a t an i n j u r e d worker 
who i s r e c e i v i n g payments f o r permanent t o t a l d i s a b i l i t y i s not 
e n t i t l e d to s e p a r a t e , a d d i t i o n a l payments f o r permanent p a r t i a l 
d i s a b i l i t y . " The c o u r t d i d not d i s t i n g u i s h between s c h e d u l e d and 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y awards and the c l a i m a n t 
i n Y e a g e r , i n f a c t , had a s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
award i n a d d i t i o n t o h i s permanent t o t a l d i s a b i l i t y award. 

The S A I F C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t a g a i n s t 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award a l l permanent p a r t i a l 
d i s a b i l i t y compensation p a i d t o c l a i m a n t a f t e r December 14, 1981. 
As m o d i f i e d , we r e p u b l i s h our former o r d e r . 

I T I S SO ORDERED. 
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JIMMIE B. H I L L , C l a i m a n t WCB 83-11137 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y J u n e 24, 1985 

O r d e r on Re v i e w 
Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t h a s r e q u e s t e d r e v i e w o f R e f e r e e Mongrain's o r d e r 
t h a t g r a n t e d him an award of 144° ( 4 5 % ) u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y i n l i e u of the 112° ( 3 5 % ) awarded by 
D e t e r m i n a t i o n Order. C l a i m a n t a l s o c l a i m e d a t h e a r i n g t h a t h i s 
c l a i m was p r e m a t u r e l y c l o s e d o r , i n the a l t e r n a t i v e , t h a t he h a s 
s u f f e r e d an a g g r a v a t i o n of h i s i n d u s t r i a l i n j u r y . The i s s u e s a r e 
p r e m a t u r e c l o s u r e / a g g r a v a t i o n and, i f n e i t h e r p r e m a t u r e c l o s u r e 
nor a g g r a v a t i o n a r e found, e x t e n t of permanent p a r t i a l 
d i s a b i l i t y . C l a i m a n t s p e c i f i c a l l y a g r e e d t h a t he i s not 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

C l a i m a n t h a s f i l e d no b r i e f on Board r e v i e w . I n t h e a b s e n c e 
of an i n d i c a t i o n of what e r r o r the p a r t y r e q u e s t i n g r e v i e w 
b e l i e v e s t h e R e f e r e e may have made, our r e v i e w of the r e c o r d w i l l 
r e s u l t i n a m o d i f i c a t i o n of the R e f e r e e ' s o r d e r o n l y i f we f i n d 
c l e a r e r r o r on the r e c o r d . T h i s i s a c a s e i n w h i c h we have found 
s u c h e r r o r , a l t h o u g h i t r e s u l t s s o l e l y from the R e f e r e e h a v i n g 
f o l l o w e d the law i n e x i s t e n c e a t the time o f the h e a r i n g , and n o t 
from any m i s t a k e on the p a r t of the R e f e r e e . 

We adopt the R e f e r e e ' s f i n d i n g s of f a c t , w h i c h we summarize. 
C l a i m a n t s u s t a i n e d a low back i n j u r y on March 2, 1981. One y e a r 
l a t e r he underwent a l u m b o s a c r a l foraminotomy and f u s i o n . He h a s 
c o m p l a i n e d of c h r o n i c m e c h a n i c a l low back p a i n s i n c e . I n 
September and October 1983, a f t e r p a i n c e n t e r e v a l u a t i o n , c l a i m a n t 
r e p o r t e d t o h i s t r e a t i n g neurosurgeon, Dr. Saez, t h a t he was 
c o n t i n u i n g t o have d i f f i c u l t y c o p i n g w i t h h i s p a i n . Dr. S a e z 
n e v e r t h e l e s s r e p o r t e d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t ' s c l a i m was c l o s e d November 18, 1983 w i t h an award 
of 112° ( 3 5 % ) u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . I n 
December 1983 Dr. Saez r e p o r t e d t h a t c l a i m a n t was s u f f e r i n g 
i n c r e a s i n g l y f r e q u e n t a t t a c k s of low back p a i n and t h a t he had 
e x p e r i e n c e d a "worsening o f m e c h a n i c a l back syndrome." S A I F 
C o r p o r a t i o n d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on F e b r u a r y 6, 
1984. C l a i m a n t t e s t i f i e d t h a t he h a s been improving s i n c e about 
J a n u a r y of 1984. 

A f t e r h a v i n g made h i s f i n d i n g s of f a c t , the R e f e r e e s t a t e d 
t h a t any e n t i t l e m e n t t o a d d i t i o n a l temporary d i s a b i l i t y would 
" r e q u i r e a c o n c l u s i o n t h a t [ c l a i m a n t ] e x p e r i e n c e d an a g g r a v a t i o n 
of h i s compensable c o n d i t i o n . " He went on t o s t a t e t h a t under the 
t h e n r e c e n t C o u r t of A p p e a l s d e c i s i o n i n S c h e i d e m a n t e l v. S A I F , 68 
Or App 822, 826 (1984) ( S c h e i d e m a n t e l I ) , a w o r s e n i n g o f symptoms 
o n l y was i n s u f f i c i e n t t o e s t a b l i s h an a g g r a v a t i o n c l a i m . 

On the same d a t e the R e f e r e e i s s u e d h i s o r d e r , the C o u r t o f 
A p p e a l s i s s u e d i t s o p i n i o n on r e c o n s i d e r a t i o n i n S c h e i d e m a n t e l v. 
S A I F , 70 Or App 552 (1984) ( S c h e i d e m a n t e l I I ) , i n w h i c h i t 
withdrew i t s former o p i n i o n , upon which the R e f e r e e ' s c o n c l u s i o n 
r e g a r d i n g c l a i m a n t ' s a g g r a v a t i o n c l a i m was b a s e d . T h i s Board had 
h e l d , both b e f o r e and a f t e r S c h e i d e m a n t e l I , t h a t a w o r s e n i n g o f 
symptoms o n l y may be s u f f i c i e n t t o e s t a b l i s h an a g g r a v a t i o n c l a i m , 
depending upon the f a c t s of the c a s e . B i l l y Joe J o n e s , 36 Van 
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N a t t a 1230 ( 1 9 8 4 ) ; James W. Foushee, 36 Van N a t t a 901 ( 1 9 8 4 ) . One 
of t h e f a c t o r s t o be c o n s i d e r e d , indeed a major one, would be 
whether a c l a i m a n t had r e c e i v e d a permanent d i s a b i l i t y award t h a t 
took i n t o a c c o u n t e x p e c t e d f u t u r e symptomatic f l a r e u p s . 

C o n s i d e r i n g a l l of the m e d i c a l and l a y e v i d e n c e , s e e G a r b u t t 
v. S A I F , 297 Or 148 ( 1 9 8 4 ) , we c o n c l u d e t h a t c l a i m a n t h a s shown by 
a p r e p o n d e r a n c e o f the e v i d e n c e t h a t he e x p e r i e n c e d i n December 
1983 a w o r s e n i n g of h i s symptoms beyond t h a t which would be 
e x p e c t e d as a p a r t of the d i s a b i l i t y f o r which he had been awarded 
co m p e n s a t i o n . We b e l i e v e the R e f e r e e would have so found had he 
not been c o m p e l l e d to make h i s d e c i s i o n under S c h e i d e m a n t e l I . 
C l a i m a n t h a s p r o v e n an a g g r a v a t i o n , ORS 6 5 6 . 2 7 3 ( 1 ) , and we, 
t h e r e f o r e , r e v e r s e the R e f e r e e ' s o r d e r , s e t a s i d e S A I F ' s d e n i a l 
and remand t h i s c l a i m t o S A I F f o r p r o c e s s i n g and c l o s u r e . 

B e c ause of our o r d e r s e t t i n g a s i d e S A I F ' s d e n i a l , c l a i m a n t i s 
e n t i t l e d t o an award f o r a t t o r n e y f e e s . ORS 6 5 6 . 3 8 6 ( 1 ) ; OAR 
4 3 8 - 4 7 - 0 4 0 ( 2 ) . We c o n c l u d e t h a t a r e a s o n a b l e a t t o r n e y f e e f o r 
s e r v i c e s a t h e a r i n g i s $1,000. On Board r e v i e w , however, no 
a t t o r n e y f e e w i l l be awarded a s no b r i e f was f i l e d . (We n o t e t h a t 
c o r r e s p o n d e n c e i n our f i l e s u g g e s t s t h a t c l a i m a n t may no l o n g e r be 
r e p r e s e n t e d by an a t t o r n e y . ) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 31, 1984 i s r e v e r s e d . The 
S A I F c o r p o r a t i o n ' s d e n i a l d a t e d F e b r u a r y 6, 1984 i s s e t a s i d e and 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i s o r d e r e d a c c e p t e d f o r f u r t h e r 
p r o c e s s i n g and c l o s u r e a s p r o v i d e d by law. C l a i m a n t ' s a t t o r n e y i s 
awarded $1,000 f o r s e r v i c e s a t h e a r i n g , t o be p a i d by t h e S A I F 
C o r p o r a t i o n . . 

LORI A. PODRABSKY, C l a i m a n t WCB 84-03155 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u n e 24, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s , and the i n s u r e r c r o s s - r e q u e s t s , r e v i e w o f 
R e f e r e e H o w e l l ' s o r d e r w h i c h awarded 32° f o r 10% u n s c h e d u l e d 
d i s a b i l i t y on r e v i e w of a D e t e r m i n a t i o n Order d a t e d J u l y 30, 1984, 
w h i c h awarded no compensation f o r permanent p a r t i a l d i s a b i l i t y i n 
c o n n e c t i o n w i t h c l a i m a n t ' s September 21, 1983 low back i n j u r y . 
C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o an i n c r e a s e d award o f 
u n s c h e d u l e d d i s a b i l i t y . The i n s u r e r contends t h a t c l a i m a n t i s 
e n t i t l e d t o no award b e c a u s e whatever impairment she may have i s 
a t t r i b u t a b l e t o h e r o b e s i t y , and she has u n r e a s o n a b l y f a i l e d t o 
f o l l o w a p p r o p r i a t e m e d i c a l t r e a t m e n t d i r e c t e d toward r e d u c i n g h e r 
w e i g h t . See N e l s o n v. E B I Companies, 296 Or 246 ( 1 9 8 4 ) . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e . 

C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o an i n s u r e r - p a i d f e e 
as a r e s u l t of the i n s u r e r ' s c r o s s - r e q u e s t f o r Board r e v i e w . 
C l a i m a n t would be e n t i t l e d t o an i n s u r e r - p a i d f e e i n the e v e n t the 
i n s u r e r had r a i s e d an a d d i t i o n a l i s s u e by i t s c r o s s - r e q u e s t . T e e l 
y. Weyerhaeuser Co., 294 Or 588 ( 1 9 8 3 ) ; see a l s o Judy M. 
F r i e d r i c h , 36 Van N a t t a 1210 ( 1 9 8 4 ) . We have p r e v i o u s l y s t a t e d 
t h a t an i n s u r e r ' s r e q u e s t t h a t a d i s a b i l i t y award be reduced does 
not r a i s e an i s s u e i n a d d i t i o n t o or d i f f e r e n t from t h e i s s u e 
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r a i s e d by a c l a i m a n t ' s r e q u e s t t h a t a d i s a b i l i t y award be 
i n c r e a s e d . G l e a s o n W. Rippey, 36 Van N a t t a 778 ( 1 9 8 4 ) . Thus, we 
have d e c l i n e d t o award an i n s u r e r - p a i d f e e f o r s e r v i c e s on Board 
r e v i e w where t h e p r o c e e d i n g i s i n i t i a t e d by the c l a i m a n t s e e k i n g 
an i n c r e a s e d award, and the e m p l o y e r / i n s u r e r h a s responded ( w i t h 
o r w i t h o u t f i l i n g a c r o s s - r e q u e s t f o r r e v i e w ) by a r g u i n g t h a t t h e 
award s h o u l d be d e c r e a s e d . See, e.g. Donald K. Chambers, 37 Van 
N a t t a 148 ( 1 9 8 5 ) . I n t h i s c a s e , t h e r e i s but one i s s u e : t h e 
e x t e n t of permanent d i s a b i l i t y r e s u l t i n g from t h i s i n d u s t r i a l 
i n j u r y . The i s s u e r a i s e d by the i n s u r e r ' s c r o s s - r e q u e s t r a i s e s no 
i s s u e " t h a t would o t h e r w i s e not be d e a l t w i t h " by t h e Boa r d . T e e l 
v. Weyerhaeuser Co., s u p r a , 294 Or a t 590. T h e r e f o r e , c l a i m a n t i s 
not e n t i t l e d t o an i n s u r e r - p a i d f e e on Board r e v i e w . C f . Thomas 
H. Bowen, 37 Van N a t t a 434 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 15, 1984 i s a f f i r m e d . 

FRANK R. ROBERTS, C l a i m a n t WCB 83-04813 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s J u n e 24, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r w h i c h 
d e c l i n e d t o g r a n t h i s r e q u e s t t o s e t a s i d e a d i s p u t e d c l a i m 
s e t t l e m e n t . The i n s u r e r c r o s s - r e q u e s t s r e v i e w t o p r e s e r v e i t s 
r i g h t s t o c o n t e s t s e v e r a l p r o c e d u r a l and e v i d e n t i a r y r u l i n g s 
s h o u l d t h e R e f e r e e ' s f i n d i n g on t h e m e r i t s be r e v e r s e d . 

C l a i m a n t h a s r e q u e s t e d p e r m i s s i o n to p r e s e n t o r a l argument 
s h o u l d we deem i t a p p r o p r i a t e . We n o r m a l l y w i l l not e n t e r t a i n 
o r a l arguments. OAR 4 3 8 - 1 1 - 0 1 0 ( 1 ) . We f i n d t h a t t h i s m a t t e r h a s 
been f u l l y d e v e l o p e d and b r i e f e d . C o n s e q u e n t l y , o r a l argument 
w i l l not be n e c e s s a r y and c l a i m a n t ' s r e q u e s t i s d e n i e d . 

The Board a f f i r m s the o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 15, 1984 i s a f f i r m e d . 

DANIEL SCOTT, C l a i m a n t WCB 84-08741 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y J u n e 24, 1985 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The employer has r e q u e s t e d r e v i e w o f R e f e r e e ' s o r d e r 
d a t e d A p r i l 18, 1985. The r e q u e s t f o r r e v i e w was f i l e d w i t h 
the Board on May 2, 1985, more tha n 30 days a f t e r t h e d a t e 
o f t h e R e f e r e e ' s o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The employer's r e q u e s t f o r r e v i e w i s hereby d i s m i s s e d a s 
b e i n g u n t i m e l y f i l e d . 
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EVA L . (DONER) STALEY, C l a i m a n t WCB 83-07726 & 83-09071 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 24, 1985 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r on Revi e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

C r a w f o r d & Company r e q u e s t s r e v i e w o f R e f e r e e L e a h y ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m and 
u pheld L i b e r t y Mutual Northwest I n s u r a n c e Company's d e n i a l o f 
c l a i m a n t ' s " a g g r a v a t i o n " c l a i m f o r h e r c u r r e n t back c o n d i t i o n . On 
r e v i e w , the i s s u e i s r e s p o n s i b i l i t y . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
m o d i f i c a t i o n . 

I n s u c c e s s i v e i n j u r y c a s e s "where a compensable i n j u r y a t one 
employment c o n t r i b u t e s t o a d i s a b i l i t y o c c u r r i n g d u r i n g a l a t e r 
employment i n v o l v i n g work c o n d i t i o n s c a p a b l e of c a u s i n g 
d i s a b i l i t y , b ut w h i c h d i d not c o n t r i b u t e t o the d i s a b i l i t y , t h e 
f i r s t employer i s l i a b l e . " B o i s e Cascade Corp. v. S t a r b u c k , 296 
Or 238, 244 ( 1 9 8 4 ) . 

F o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y e v i d e n c e , 
we a r e p e r s u a d e d t h a t : ( 1 ) c l a i m a n t ' s c o n d i t i o n had worsened; (2) 
the 1983 i n j u r y w h i l e Crawford was on the r i s k not o n l y 
c o n t r i b u t e d t o h e r d i s a b i l i t y , but was the more l i k e l y c a u s e o f 
t h a t d i s a b i l i t y ; and (3) h e r 1978 i n j u r y w h i l e L i b e r t y was on the 
r i s k was not the s o l e c a u s e of h e r d i s a b i l i t y . Had we been 
u n c o n v i n c e d as t o which i n j u r y was the more l i k e l y c a u s e of 
c l a i m a n t ' s d i s a b i l i t y , a p p l i c a t i o n of the " l a s t i n j u r i o u s 
e x p o s u r e " r u l e would a l s o p l a c e l i a b i l i t y on C r a w f o r d , a s the 
i n s u r e r on the r i s k a t the time of the l a s t employment e x p o s u r e 
w h i c h was c a p a b l e of c a u s i n g c l a i m a n t ' s d i s a b i l i t y . See B o i s e 
C a s c a d e v. S t a r b u c k , s u p r a , a t page 245; CECO v. B a i l e y , 71 Or App 
784, 786 ( 1 9 8 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1984, a s m o d i f i e d 
h e r e i n , i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by Crawford & Company. 

ERNESTINE W. WARD, C l a i m a n t WCB 82-01538 
D a v i d J . H o l l a n d e r , C l a i m a n t ' s A t t o r n e y J u n e 24, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h o s e p o r t i o n s 
of R e f e r e e F i n k ' s o r d e r t h a t awarded c l a i m a n t compensation f o r 
permanent t o t a l d i s a b i l i t y , o r d e r e d the employer t o pay c l a i m a n t 
b e n e f i t s f o r temporary t o t a l d i s a b i l i t y from June 20 t hrough 
September 27, 1981, and from December 15, 1981 through J u l y 16, 
1982, and p r o h i b i t e d the employer from o f f s e t t i n g any of t h o s e 
temporary t o t a l d i s a b i l i t y awards a g a i n s t c l a i m a n t ' s award o f 
permanent t o t a l d i s a b i l i t y . C l a i m a n t has c r o s s - r e q u e s t e d r e v i e w 
of t h o s e p o r t i o n s o f the R e f e r e e ' s o r d e r t h a t a f f i r m e d the 
e m p l o y e r ' s J a n u a r y 10, 1983 d e n i a l of c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n and f a i l e d t o award a s e p a r a t e e m p l o y e r - p a i d a t t o r n e y 
f e e . 
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C l a i m a n t , who was 51 y e a r s of age a t the time of t h e h e a r i n g 
had been employed by G e o r g i a P a c i f i c f o r a p p r o x i m a t e l y 14 y e a r s . 
On December 18, 1977 she s u s t a i n e d a compensable low back s t r a i n . 
C l a i m a n t had e x p e r i e n c e d p r e v i o u s d i f f i c u l t i e s w i t h h e r back due 
t o a non-work r e l a t e d i n j u r y s u s t a i n e d i n a p p r o x i m a t e l y 1970 and 
f o r w h i c h she underwent a myelogram. C l a i m a n t had a l s o t r e a t e d 
w i t h Dr. B e r t i n 1977 f o r neck p a i n which was d i a g n o s e d a s m i l d 
c e r v i c a l a r t h r i t i s . 

A l t h o u g h c l a i m a n t c o n t i n u e d working f o l l o w i n g t h e 1977 
i n j u r y , she d i d so i n a r a t h e r s p o r a d i c manner due t o f l a r e - u p s i 
h e r c o n d i t i o n . I n June 1978 c l a i m a n t v i s i t e d the C a l l a h a n 
C e n t e r . The d i a g n o s i s was r e s o l v i n g lumbar s t r a i n . On 
September 8, 1978 Dr. B e r t r e p o r t e d t h a t c l a i m a n t had r e t u r n e d t o 
work a t a l i g h t d u t y j o b p l u g g i n g plywood and was g e t t i n g a l o n g 
q u i t e w e l l . Dr. B e r t s t a t e d t h a t c l a i m a n t s h o u l d p e r m a n e n t l y 
r e f r a i n from a c t i v i t i e s i n v o l v i n g heavy l i f t i n g , s q u a t t i n g o r 
s t o o p i n g . A September 21, 1978 D e t e r m i n a t i o n Order awarded 
c l a i m a n t 10% u n s c h e d u l e d low back d i s a b i l i t y . C l a i m a n t r e q u e s t e d 
a h e a r i n g . 

A h e a r i n g was h e l d b e f o r e R e f e r e e T. Johnson i n March 1979. 
R e f e r e e Johnson d e s c r i b e d c l a i m a n t ' s c o n d i t i o n a t t h a t time a s 
f o l l o w s : 

" C l a i m a n t ' s c o m p l a i n t s a t h e a r i n g were o f 
c h r o n i c back p a i n , i n t e r m i t t e n t and 
p e r i o d i c . Her back p a i n i s a g g r a v a t e d by 
a c t i v i t i e s s u c h a s bending, s t o o p i n g , heavy 
l i f t i n g , p r o l o n g e d s t a n d i n g , p r o l o n g e d 
d r i v i n g and p r o l o n g e d w a l k i n g . C l a i m a n t i s 
now l i m i t e d i n h e r a b i l i t y t o perform s u c h 
a c t i v i t i e s . Her a b i l i t y t o perform heavy 
h o u s e h o l d work h as been a d v e r s e l y a f f e c t e d . 
A d d i t i o n a l l y , she h a s q u i t b o w l i n g b e c a u s e 
of h e r back c o n d i t i o n . C l a i m a n t now u s e s a 
l u m b o s a c r a l c o r s e t . " 

I t was noted t h a t c l a i m a n t was perma n e n t l y r e s t r i c t e d from 
a c t i v i t i e s r e q u i r i n g heavy l i f t i n g , s q u a t t i n g or s t o o p i n g . 
R e f e r e e Johnson found c l a i m a n t e n t i t l e d t o a t o t a l of 20% 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

D e s p i t e some p e r i o d i c back d i f f i c u l t i e s , c l a i m a n t c o n t i n u e d 
t o work a t G e o r g i a P a c i f i c throughout the f i r s t h a l f of 1979. On 
J u l y 13, 1979 Dr. B e r t r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g a 
f l a r e - u p of back p a i n and t h a t he was t a k i n g h e r o f f work f o r a 
s h o r t p e r i o d of ti m e . Dr. B e r t a l s o noted t h a t the m i l l a t w h i c h 
c l a i m a n t was working was s c h e d u l e d t o be perma n e n t l y c l o s e d i n a 
few d a y s . When Dr. B e r t r e l e a s e d c l a i m a n t t o r e t u r n t o work on 
J u l y 25, 1979, he noted t h a t she had no work t o r e t u r n t o a s t h e 
m i l l had s h u t down. 

A second D e t e r m i n a t i o n Order i s s u e d on October 4, 1979 
awarding c l a i m a n t b e n e f i t s f o r temporary t o t a l d i s a b i l i t y o n l y . 

S i n c e c l a i m a n t ' s f o r m a l e d u c a t i o n ended a t e i t h e r t h e t h i r d 
or s e v e n t h g r a d e , c l a i m a n t began a program of r e m e d i a l e d u c a t i o n 
i n J a n u a r y 1980 i n p r e p a r a t i o n f o r e n t r y i n t o an a u t h o r i z e d 
program of v o c a t i o n a l r e h a b i l i t a t i o n . 
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C l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. B e r t throughout 1980 and 
1981 on an "as needed" b a s i s . On May 8, 1980 Dr. B e r t r e p o r t e d 
t h a t he e s t i m a t e d c l a i m a n t ' s permanent impairment a s a r e s u l t of 
he r 1977 i n j u r y t o be i n the range of t e n t o twenty p e r c e n t . 

On November 19, 1980 c l a i m a n t was n o t i f i e d t h a t h e r approved 
program of v o c a t i o n a l r e h a b i l i t a t i o n a t S o u t h w e s t e r n Oregon 
Community C o l l e g e would b e g i n on November 17, 1980 and c o n t i n u e t o 
December 14, 1981. C l a i m a n t was t o be t r a i n e d f o r a j o b a s a 
m e d i c a l r e c e p t i o n i s t . 

C l a i m a n t ' s i n i t i a l p r o g r e s s i n h e r v o c a t i o n a l program was 
s a t i s f a c t o r y . By s p r i n g of 1981, however, c l a i m a n t began 
e x p e r i e n c i n g d i f f i c u l t y i n the program. At t h a t p o i n t , c l a i m a n t 
a l s o began t o r e g i s t e r c o m p l a i n t s w i t h Dr. B e r t of i n c r e a s e d back 
p a i n . Dr. B e r t , however, c o n t i n u e d t o t r e a t c l a i m a n t 
c o n s e r v a t i v e l y and h i s c h a r t n o t e s i n d i c a t e he was of the o p i n i o n 
t h a t c l a i m a n t s h o u l d c o n t i n u e w i t h h e r c l a s s e s . 

I n June 1981 c l a i m a n t informed h e r v o c a t i o n a l c o u n s e l o r t h a t , 
b a s e d on Dr. B e r t ' s recommendation, she was t e m p o r a r i l y 
w i t h d r a w i n g from the program and a p p l y i n g f o r s o c i a l s e c u r i t y 
b e n e f i t s . Dr. B e r t ' s c h a r t n o t e s i n d i c a t e t h a t he was not 
i n i t i a l l y aware t h a t c l a i m a n t had withdrawn from t h e program. 

I n a l e t t e r t o c l a i m a n t ' s a t t o r n e y d a t e d September 15, 1981, 
Dr. B e r t i n d i c a t e d t h a t : 

" I d i d indeed a d v i s e [ c l a i m a n t ] not t o 
a t t e n d c l a s s e s t h i s summer be c a u s e she was 
h a v i n g enough d i s c o m f o r t t h a t I d i d not 
f e e l she c o u l d s i t i n a c l a s s r o o m b u t I d i d 
s u g g e s t t o h e r t h a t she t r y c l a s s e s a g a i n 
t h i s f a l l . " 

I n a n o t h e r l e t t e r to c l a i m a n t ' s a t t o r n e y d a t e d May 20, 1982, Dr. 
B e r t s t a t e d : 

" I n r e g a r d s to your q u e s t i o n c o n c e r n i n g 
[ c l a i m a n t ' s ] s t a t u s , she i s now m e d i c a l l y 
s t a t i o n a r y . I would s t a t e t h a t she has 
moderate permanent p a r t i a l impairment ba s e d 
upon p a i n w i t h minimal o b j e c t i v e f i n d i n g s . 
She was indeed s t a t i o n a r y from 9-19-79 
through 11-17-80 and 7-27-81 through 
9-29-81." 

On J u l y 27, 1981 the employer t e r m i n a t e d time l o s s payments 
t o c l a i m a n t . 

I n September 1981 c l a i m a n t r e - e n t e r e d h e r v o c a t i o n a l program 
and the employer r e i n s t a t e d time l o s s b e n e f i t s . C l a i m a n t 
completed t h e f a l l term a t SWOCC w i t h poor g r a d e s . On 
December 24, 1981 c l a i m a n t informed h e r v o c a t i o n a l c o u n s e l o r t h a t 
she d i d npt i n t e n d t o r e t u r n t o SWOCC and d i d not want an 
e x t e n s i o n of the program. C l a i m a n t had some d i s c u s s i o n s w i t h h e r 
c o u n s e l o r c o n c e r n i n g o n - t h e - j o b t r a i n i n g , b u t a p p a r e n t l y l i t t l e 
came of t h i s . At t h a t p o i n t the employer a g a i n t e r m i n a t e d 
c l a i m a n t ' s time l o s s b e n e f i t s . 

On F e b r u a r y 15, 1982 c l a i m a n t was examined by Dr. Ra n k i n , an 
o r t h o p e d i c surgeon. C l a i m a n t informed Dr. Ranki n t h a t she c o u l d 
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not s t a n d f o r more t h a n f i f t e e n m i nutes, c o u l d not s i t f o r more 
than f o r t y m i n u t e s , t h a t any bending or l i f t i n g a g g r a v a t e d h e r 
back p a i n . A l t h o u g h she was a b l e t o do most of h e r own housework, 
she f r e q u e n t l y had f l a r e - u p s of p a i n when doin g s o . Dr. R a n k i n 
s t a t e d t h a t he d i d not have a d i a g n o s i s t o e x p l a i n c l a i m a n t ' s low 
back c o m p l a i n t s . A l t h o u g h some s l i g h t n a r r o w i n g of the d i s c s p a c e 
a t L5-S1 was noted, he d i d not f e e l t h a t t h i s was e x p l a n a t o r y o f 
c l a i m a n t ' s p a i n c o m p l a i n t s . He s u g g e s t e d t h a t a bone s c a n , a 
laminagram and p o s s i b l y a CT s c a n c o u l d be performed and f e l t t h a t 
a p s y c h i a t r i c e v a l u a t i o n was not c o n t r a i n d i c a t e d . 

On March 11, 1982 Dr. B e r t i s s u e d a n o t h e r r e p o r t . He was 
a p p a r e n t l y under the i m p r e s s i o n t h a t c l a i m a n t was s t i l l c o n t i n u i n g 
w i t h h e r v o c a t i o n a l program, a s he s t a t e d he d i d not w i s h t o 
p r o c e e d w i t h the t e s t s s u g g e s t e d by Dr. R a n k i n u n l e s s c l a i m a n t was 
u n a b l e t o c o n t i n u e w i t h h e r s c h o o l i n g . 

C l a i m a n t was examined by the O r t h o p a e d i c C o n s u l t a n t s on 
June 16, 1982. The C o n s u l t a n t s d i a g n o s e d c h r o n i c low back s t r a i n , 
c h r o n i c c e r v i c a l s t r a i n u n r e l a t e d t o the i n d u s t r i a l i n j u r y , 
u n r e l a t e d p o s s i b l y lower e x t r e m i t y v a s c u l a r d i s e a s e and p o s s i b l e 
f u n c t i o n a l o v e r l a y . A l though the C o n s u l t a n t s were of t h e o p i n i o n 
t h a t c l a i m a n t c o u l d not r e t u r n t o the same o c c u p a t i o n , t h e y 
b e l i e v e d t h a t she would be a b l e t o r e t u r n t o work i n a d i f f e r e n t 
c a p a c i t y . C l a i m a n t was found t o be m e d i c a l l y s t a t i o n a r y w i t h 
permanent d i s a b i l i t y a s a r e s u l t of the i n d u s t r i a l i n j u r y i n the 
range of m i l d l y moderate. 

A D e t e r m i n a t i o n Order i s s u e d J u l y 16, 1982 awarding c l a i m a n t 
b e n e f i t s f o r temporary t o t a l d i s a b i l i t y from November 17, 1980 
through June 19, 1981 and from September 28, 1981 through 
December 14, 1981. C l a i m a n t was awarded an a d d i t i o n a l 15% 
u n s c h e d u l e d d i s a b i l i t y f o r a t o t a l of 35% permanent p a r t i a l 
d i s a b i l i t y . 

On September 9, 1982 Dr. B e r t r e p o r t e d t h a t c l a i m a n t was a b l e 
t o engage i n l i g h t duty work on a permanent b a s i s . He i n d i c a t e d 
t h a t h e r permanent impairment would be based on p a i n and 
l i m i t a t i o n s i n motion. He a l s o s t a t e d t h a t he d i d not b e l i e v e 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n was h i s t o r i c a l l y r e l a t e d t o h e r 
i n d u s t r i a l i n j u r y . 

C l a i m a n t was examined by Dr. Rosenbaum on December 7, 1982. 
Dr. Rosenbaum c o n c l u d e d t h a t c l a i m a n t ' s symptoms were not 
c o n s i s t e n t w i t h h i s o b j e c t i v e p h y s i c a l f i n d i n g s which b a s i c a l l y 
i n v o l v e d p a i n on p a l p a t i o n . Dr. Rosenbaum d i d not b e l i e v e 
c l a i m a n t ' s c e r v i c a l p a i n was r e l a t e d t o h e r i n d u s t r i a l i n j u r y and 
he c o n c l u d e d t h a t h e r low back c o n d i t i o n p r e c l u d e d h e r o n l y from 
o c c u p a t i o n s i n v o l v i n g heavy l i f t i n g or b e n d i n g . 

On December 8, 1982 c l a i m a n t was examined by Dr. Raaf who 
a l s o performed a v e r y thorough a n a l y s i s of c l a i m a n t ' s m e d i c a l 
h i s t o r y . Dr. Raaf d i a g n o s e d a c h r o n i c low back s t r a i n , 
o s t e o a r t h r i t i s and d e g e n e r a t i v e d i s c d i s e a s e i n the c e r v i c a l and 
lumbar a r e a s , a r t h r i t i s i n b o t h thumbs and the r i g h t knee, a n k l e 
p a i n , p a i n i n the r i g h t g r o i n o f undetermined o r i g i n and m i l d 
f u n c t i o n a l o v e r l a y . Dr. Raaf s t a t e d t h a t c l a i m a n t s u f f e r e d a 
l i g a m e n t and muscle s t r a i n i n 1977 and t h a t t h i s was superimposed 
on c h r o n i c a r t h r i t i c changes i n the lumbar a r e a . He e s t i m a t e d 
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c l a i m a n t ' s t o t a l l o s s of f u n c t i o n t o the low back t o be i n t h e 
range of 20-40% and the l o s s a s a r e s u l t of the i n j u r y t o be 
10-20%. Dr. Raaf c o n c l u d e d , "From the o b j e c t i v e p o i n t of view I 
f i n d n o t h i n g i n h e r e x a m i n a t i o n t h a t would p r e v e n t h e r from do i n g 
l i g h t work." 

On J a n u a r y 10, 1983 the employer d e n i e d the c o m p e n s a b i l i t y of 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n . 

At the r e q u e s t of c l a i m a n t ' s a t t o r n e y , a v o c a t i o n a l 
a s s e s s m e n t of c l a i m a n t was performed and a r e p o r t i s s u e d on 
October 17, 1982. The v o c a t i o n a l c o n s u l t a n t s t a t e d t h a t a l t h o u g h 
he c o u l d not r u l e out the p o s s i b i l i t y o f c l a i m a n t s e c u r i n g 
employment w i t h j o b placement a s s i s t a n c e , he d i d not f e e l t h a t 
c l a i m a n t was c u r r e n t l y e mployable. 

The f i r s t i s s u e f o r r e v i e w i s the e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y . The R e f e r e e found t h a t the m e d i c a l e v i d e n c e , when 
combined w i t h the r e l e v a n t s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s , l e d 
t o the c o n c l u s i o n t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . We d i s a g r e e . 

From a m e d i c a l s t a n d p o i n t , t h e r e i s not a s i n g l e p h y s i c i a n 
who has o p i n e d t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d 
from g a i n f u l employment. A l l of c l a i m a n t ' s t r e a t m e n t has been of 
a c o n s e r v a t i v e n a t u r e and a t no time h a s s u r g e r y been i n d i c a t e d . 
The O r t h o p a e d i c C o n s u l t a n t s found c l a i m a n t ' s impairment t o be i n 
the m i l d l y moderate r a n g e . Dr. Rosenbaum was of the o p i n i o n t h a t 
c l a i m a n t was o n l y p r e c l u d e d from o c c u p a t i o n s i n v o l v i n g heavy 
l i f t i n g or b ending. Dr. Raaf s i m i l a r l y c o n c l u d e d t h a t c l a i m a n t ' s 
impairment was i n the m i l d to m i l d l y - m o d e r a t e c a t e g o r y and was of 
the o p i n i o n t h a t c l a i m a n t was f u l l y c a p a b l e of p e r f o r m i n g l i g h t 
d u t y work. Dr. B e r t ' s o p i n i o n does not appear t o be c o n t r a r y a s 
he h a s c o n s i s t e n t l y i n d i c a t e d t h a t c l a i m a n t would be c a p a b l e of 
l i g h t d u t y work. 

V«ith r e g a r d t o c l a i m a n t ' s p h y s i c a l c o m p l a i n t s , we do not 
u n d e r s t a n d them t o be s u b s t a n t i a l l y d i f f e r e n t t h a n t h o s e w h i c h 
were noted by R e f e r e e Johnson i n h i s A p r i l 27, 1979 o r d e r by w h i c h 
c l a i m a n t was awarded a t o t a l of 20% u n s cheduled permanent p a r t i a l 
d i s a b i l i t y . C l a i m a n t does, however, appear t o have more 
r e s t r i c t i o n s t h a n she d i d i n 1979 a s she c u r r e n t l y would not be 
a b l e t o r e t u r n t o h e r former j o b . 

A l though a c l a i m a n t may not be p e r m a n e n t l y and t o t a l l y 
d i s a b l e d from a m e d i c a l s t a n d p o i n t , permanent t o t a l d i s a b i l i t y may 
be e s t a b l i s h e d by a c o m b i n a t i o n of m e d i c a l and s o c i a l / v o c a t i o n a l 
f a c t o r s . U n l i k e the R e f e r e e , however, we cannot c o n c l u d e t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d , even when a l l s u c h 
f a c t o r s a r e combined. 

One of the main o b s t a c l e s c l a i m a n t f a c e s from a 
s o c i a l / v o c a t i o n a l s t a n d p o i n t i s h e r l i m i t e d e d u c a t i o n . C l a i m a n t ' s 
l i m i t e d e d u c a t i o n , however, i s somewhat b a l a n c e d by the f a c t t h a t 
c l a i m a n t a p p e a r s t o be of a t l e a s t a v e r a g e i n t e l l i g e n c e and h a s an 
e s t a b l i s h e d r e c o r d of s t a b l e employment. The f a c t t h a t c l a i m a n t 
i s 51 y e a r s of age, and the f a c t t h a t the m a j o r i t y o f h e r work 
e x p e r i e n c e has been i n the plywood i n d u s t r y , w h i l e somewhat 
n e g a t i v e f a c t o r s , a r e not i n s u r m o u n t a b l e o b s t a c l e s t o 
re-employment. T h i s i s e s p e c i a l l y t r u e i n view of the f a c t t h a t 
c l a i m a n t ' s impairment has g e n e r a l l y been r a t e d i n the range o f 
m i l d , and c l a i m a n t i s s t i l l c a p a b l e of l i g h t and s e d e n t a r y 
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An a d d i t i o n a l c o n s i d e r a t i o n i n c a s e s i n v o l v i n g permanent 
t o t a l d i s a b i l i t y i s the seek-work r e q u i r e m e n t of ORS 6 5 6 . 2 0 6 ( 3 ) , 
w h i c h was not mentioned by the R e f e r e e . C l a i m a n t h a s not worked 
s i n c e 1979 when h e r j o b t e r m i n a t e d a f t e r c l o s u r e o f t h e Coos Bay 
m i l l . A l t h o u g h c l a i m a n t was engaged i n a v o c a t i o n a l 
r e h a b i l i t a t i o n program, the o n l y a t t e m p t she made t o o b t a i n 
employment o c c u r r e d i n e a r l y 1983 when c l a i m a n t r e q u e s t e d G e o r g i a 
P a c i f i c t o put h e r back t o work a t h e r o l d j o b . 

C l e a r l y c l a i m a n t h a s not c o m p l i e d w i t h the r e q u i r e m e n t s o f 
ORS 6 5 6 . 2 0 6 ( 3 ) , nor can we c o n c l u d e from the e v i d e n c e t h a t 
c l a i m a n t s h o u l d be e x c u s e d from the r e q u i r e m e n t s of t h a t s t a t u t e . 
We f i n d n o t h i n g i n the r e c o r d w h i c h would i n d i c a t e t h a t i t would 
be " f u t i l e " f o r c l a i m a n t t o a t t e m p t t o seek work. C f . B u t c h e r v. 
S A I F , 45 Or App 313 ( 1 9 8 0 ) . 

Based on the above we c o n c l u d e t h a t c l a i m a n t i s not 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

The q u e s t i o n o f the a p p r o p r i a t e e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y r e m a i n s . C o n s i d e r i n g the s o c i a l / v o c a t i o n a l f a c t o r s i n 
c o n j u n c t i o n w i t h c l a i m a n t ' s m e d i c a l c o n d i t i o n , we c o n c l u d e t h a t an 
award o f 65% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
a p p r o p r i a t e l y compensates the c l a i m a n t f o r the l o s s o f e a r n i n g 
c a p a c i t y a s . a r e s u l t of h e r i n d u s t r i a l i n j u r y . 

The n e x t i s s u e f o r our c o n s i d e r a t i o n c o n c e r n s t h e q u e s t i o n o f 
t h e c o m p e n s a b i l i t y of c l a i m a n t ' s c e r v i c a l c o n d i t i o n . The R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d the c o m p e n s a b i l i t y of 
h e r c e r v i c a l c o n d i t i o n . We a g r e e , and we a f f i r m and adopt t h a t 
p o r t i o n o f the R e f e r e e ' s o r d e r r e l e v a n t t o t h i s i s s u e . 

We n e x t a d d r e s s the i s s u e of c l a i m a n t ' s e n t i t l e m e n t t o 
temporary t o t a l d i s a b i l i t y b e n e f i t s from December 15, 1981, when 
c l a i m a n t t e r m i n a t e d h e r p a r t i c i p a t i o n i n h e r v o c a t i o n a l 
r e h a b i l i t a t i o n program, t o J u l y 16, 1982 when a D e t e r m i n a t i o n 
Order i s s u e d r e d e t e r m i n i n g c l a i m a n t ' s s t a t u s . 

As t he R e f e r e e c o r r e c t l y noted, t h i s was the e x a c t i s s u e 
p r e s e n t e d i n B i l l y J o e J o n e s , 34 Van N a t t a 655 ( 1 9 8 2 ) , a f f ' d 
B o i s e C a s c a d e v. J o n e s , 63 Or App 192 ( 1 9 8 3 ) , where we c o n c l u d e d 
t h a t temporary t o t a l d i s a b i l i t y b e n e f i t s must c o n t i n u e t o be 
p r o v i d e d t o a m e d i c a l l y s t a t i o n a r y c l a i m a n t f o l l o w i n g c o m p l e t i o n 
o f a v o c a t i o n a l r e h a b i l i t a t i o n program and p r i o r t o i s s u a n c e o f a 
D e t e r m i n a t i o n O r d e r . The employer a t t e m p t s t o d i s t i n g u i s h J o n e s 
on the b a s i s t h a t i t o n l y a p p l i e s t o c l a i m a n t s who s u c c e s s f u l l y 
c omplete a v o c a t i o n a l r e h a b i l i t a t i o n program, and not t o c l a i m a n t s 
who v o l u n t a r i l y c e a s e t o be i n v o l v e d i n a r e h a b i l i t a t i o n program. 

N e i t h e r the e mployer's attempt t o d i s t i n g u i s h J o n e s nor i t s 
o t h e r arguments i n r e l a t i o n t o t h i s i s s u e a r e c o n v i n c i n g . T h e r e 
i s n o t h i n g i n e i t h e r the Board or C o u r t o p i n i o n s t h a t d i s t i n g u i s h 
between c l a i m a n t s who s u c c e s s f u l l y complete a v o c a t i o n a l program 
and c l a i m a n t s who, f o r v a r i o u s r e a s o n s , a r e u n s u c c e s s f u l . Whether 
the v o c a t i o n a l program i s completed or f i n a l l y t e r m i n a t e d , 
temporary t o t a l d i s a b i l i t y b e n e f i t s must c o n t i n u e t o be p r o v i d e d 
p e n d i n g i s s u a n c e of a D e t e r m i n a t i o n Order. See OAR 4 3 6 - 6 1 - 4 2 0 ( 1 ) . 

The employer a l s o a r g u e s t h a t the R e f e r e e s h o u l d not have 
imposed a p e n a l t y f o r i t s u n i l a t e r a l t e r m i n a t i o n of time l o s s 
b e n e f i t s f o l l o w i n g t e r m i n a t i o n of c l a i m a n t ' s program of v o c a t i o n a l 
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r e h a b i l i t a t i o n . We d i s a g r e e . The employer had no a u t h o r i t y t o 
u n i l a t e r a l l y t e r m i n a t e b e n e f i t s and a p e n a l t y i s w a r r a n t e d f o r i t s 
a c t i o n . We f a i l t o u n d e r s t a n d the s i g n i f i c a n c e o f the e m p l o y e r ' s 
arguments c o n c e r n i n g the d i f f i c u l t y i t was e n c o u n t e r i n g o b t a i n i n g 
a m e d i c a l r e p o r t s t a t i n g c l a i m a n t was m e d i c a l l y s t a t i o n a r y . As 
noted by the R e f e r e e , the m e d i c a l e v i d e n c e c o n c l u s i v e l y 
e s t a b l i s h e s t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t the time she 
e n t e r e d h e r v o c a t i o n a l r e h a b i l i t a t i o n program, and a t the time she 
c e a s e d a c t i v e p a r t i c i p a t i o n i n t h a t program. 

With r e g a r d t o c l a i m a n t ' s c o n t e n t i o n t h a t the R e f e r e e s h o u l d 
have awarded a s e p a r a t e a t t o r n e y f e e f o r p r e v a i l i n g on t h i s i s s u e , 
we d i s a g r e e and a f f i r m and adopt t h o s e p o r t i o n s of t h e R e f e r e e ' s 
o r d e r r e l e v a n t t o t h i s i s s u e . 

The l a s t i s s u e we a d d r e s s i n t h i s c a s e i s a l s o the most 
d i f f i c u l t . As e x p l a i n e d above, J o n e s r e q u i r e s t h a t temporary 
t o t a l d i s a b i l i t y b e n e f i t s c o n t i n u e t o be p r o v i d e d t o a m e d i c a l l y 
s t a t i o n a r y c l a i m a n t i n the p e r i o d between c o m p l e t i o n or 
t e r m i n a t i o n of a program of v o c a t i o n a l r e h a b i l i t a t i o n and the 
i s s u a n c e of a D e t e r m i n a t i o n Order a u t h o r i z i n g t e r m i n a t i o n o f s u c h 
b e n e f i t s . However, does J o n e s r e q u i r e t h a t s u c h b e n e f i t s c o n t i n u e 
t o be p r o v i d e d d u r i n g p e r i o d s of i n t e r r u p t i o n i n a v o c a t i o n a l 
program? The R e f e r e e c o n c l u d e d t h a t J o n e s was d i s p o s i t i v e o f t h e 
i s s u e and found c l a i m a n t e n t i t l e d t o s u c h b e n e f i t s from June 20 
t h rough September 27, 1981. 

Former OAR 436-61-420(1) (WCD A d m i n i s t r a t i v e Order 6-1980) 
p r o v i d e d : 

"The i n s u r e r s h a l l pay temporary d i s a b i l i t y 
c ompensation t o a worker who i s e n r o l l e d 
and a c t i v e l y engaged i n an a u t h o r i z e d 
t r a i n i n g program and payments w i l l c o n t i n u e 
u n t i l t e r m i n a t i o n of compensation i s 
a u t h o r i z e d by the department a s p r o v i d e d i n 
ORS 656.268." 

The o p e r a t i v e language of t h a t r u l e h a s remained b a s i c a l l y 
i d e n t i c a l d e s p i t e numerous o t h e r changes i n the r u l e s r e l a t i n g t o 
v o c a t i o n a l r e h a b i l i t a t i o n o ver the y e a r s . 

Former OAR 436-61-410 p r o v i d e d : 

" ( 2 ) Workers i n j u r e d a f t e r December 31, 
1973 a r e e n t i t l e d t o temporary d i s a b i l i t y 
c ompensation w h i l e e n r o l l e d and a c t i v e l y 
engaged i n an a u t h o r i z e d t r a i n i n g program. 

* * * 

" ( 4 ) During p e r i o d s of i n t e r r u p t i o n i n t h e 
program, when temporary d i s a b i l i t y 
c o m p e nsation i s not due, the i n s u r e r s h a l l 
resume any suspended award payments." 
(Emphasis added.) 

Al t h o u g h i t i s f a r from c l e a r , we i n t e r p r e t the "when 
temporary d i s a b i l i t y compensation i s not due" language t o be 
r e f e r r i n g t o s i t u a t i o n s i n v o l v i n g an i n t e r r u p t i o n i n a v o c a t i o n a l 
program d u r i n g a p e r i o d i n which a c l a i m a n t i s m e d i c a l l y 
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s t a t i o n a r y . I n o t h e r words, the r u l e seems to s t a t e t h a t 
temporary d i s a b i l i t y i s p a y a b l e d u r i n g i n t e r r u p t i o n s i n a 
v o c a t i o n a l program i f the c l a i m a n t ' s c o n d i t i o n a g g r a v a t e d , o r i f 
t h e c l a i m a n t was not m e d i c a l l y s t a t i o n a r y when he or she e n t e r e d 
the program. I f the v o c a t i o n a l program was i n t e r r u p t e d d u r i n g a 
p e r i o d when c l a i m a n t was m e d i c a l l y s t a t i o n a r y , t h e employer or 
i n s u r e r would be r e q u i r e d t o r e i n s t i t u t e payment o f any p r e v i o u s l y 
awarded permanent d i s a b i l i t y b e n e f i t s , w h i c h were suspended 
p u r s u a n t t o ORS 656.268. 

The c u r r e n t v e r s i o n of OAR 436-61-410(1) i s s i m i l a r t o t h a t 
v e r s i o n i n e f f e c t i n 1980. The c u r r e n t r u l e p r o v i d e s : 

"Workers i n j u r e d a f t e r December 31, 1973, 
a r e e n t i t l e d t o temporary d i s a b i l i t y 
c ompensation w h i l e e n r o l l e d and a c t i v e l y 
engaged i n an a u t h o r i z e d t r a i n i n g program 
under t h e s e r u l e s . During p e r i o d s of 
i n t e r r u p t i o n i n the program, temporary 
d i s a b i l i t y compensation w i l l not be due 
u n l e s s the worker i s not m e d i c a l l y 
s t a t i o n a r y . 

" ( 2 ) * * * During p e r i o d s of i n t e r r u p t i o n 
i n t h e program when temporary d i s a b i l i t y i s 
not due, the i n s u r e r s h a l l resume any 
suspended award payments." (Emphasis 
added.) 

We b e l i e v e t h a t the c u r r e n t v e r s i o n o f OAR 436-61-410 s i m p l y 
makes e x p l i c i t what was i m p l i c i t i n the p r i o r v e r s i o n of t h a t 
r u l e . T h a t i s , t h a t temporary d i s a b i l i t y i s not p a i d d u r i n g 
p e r i o d s of i n t e r r u p t i o n i n a v o c a t i o n a l program u n l e s s t h e 
c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y . 

At f i r s t b l u s h , t h i s may seem i n c o n s i s t e n t w i t h t h e r u l e 
announced i n J o n e s . However, t h e r e a r e v a l i d b a s e s f o r 
d i s t i n g u i s h i n g s i t u a t i o n s i n v o l v i n g i n t e r r u p t i o n s i n v o c a t i o n a l 
programs from t h o s e i n v o l v i n g t e r m i n a t i o n of a v o c a t i o n a l 
program. U n l i k e the s i t u a t i o n i n J o n e s , where the r u l e s s t a t e d 
t h a t the employer or i n s u r e r was r e q u i r e d t o c o n t i n u e p a y i n g 
temporary d i s a b i l i t y i n the i n t e r i m from c o m p l e t i o n o f a 
v o c a t i o n a l program to i s s u a n c e of a D e t e r m i n a t i o n Order, the r u l e s 
p e r t i n e n t t o the c u r r e n t s i t u a t i o n s p e c i f i c a l l y s t a t e t h a t t h e 
employer or i n s u r e r i s not r e q u i r e d t o pay temporary d i s a b i l i t y 
d u r i n g p e r i o d s of i n t e r r u p t i o n of a v o c a t i o n a l r e h a b i l i t a t i o n 
program u n l e s s the c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y . 

We c o n c l u d e t h a t c l a i m a n t i s not e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s from June 20, 1981 through September 27, 
1981. I t f o l l o w s t h a t t h e employer s h o u l d not be p e n a l i z e d f o r 
f a i l u r e t o pay s u c h b e n e f i t s d u r i n g t h i s p e r i o d o f t i m e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1983 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the R e f e r e e ' s o r d e r 
awarding c l a i m a n t b e n e f i t s f o r permanent t o t a l d i s a b i l i t y a r e 
r e v e r s e d . C l a i m a n t i s awarded 208" f o r 65% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y , t h a t b e i n g an i n c r e a s e of 30% (96°) o v e r and 
above a l l p r i o r awards and/or arrangements of c ompensation. 
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C l a i m a n t ' s a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . Those 
p o r t i o n s of the R e f e r e e ' s o r d e r t h a t found c l a i m a n t e n t i t l e d t o 
b e n e f i t s f o r temporary t o t a l d i s a b i l i t y from June 20, 1981 through 
September 27, 1981 and p e n a l i z i n g the employer on s u c h amounts a r e 
r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e i n t h e 
amount of $400 f o r p r e v a i l i n g b e f o r e the Board on the i s s u e o f 
c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y b e n e f i t s from 
December 15, 1981 through J u l y 16, 1982, t o be p a i d by t h e 
s e l f - i n s u r e d employer. 

ANTHONY P. BRECH, C l a i m a n t WCB 83-04044 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 25, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s c a s e i s b e f o r e the Board on remand from the C o u r t of 
A p p e a l s . B r e c h v. S A I F , 72 Or App 388 ( 1 9 8 5 ) . The Board h a s been 
i n s t r u c t e d t o award c l a i m a n t permanent t o t a l d i s a b i l i t y and t o 
d e t e r m i n e an a l l o w a n c e of a t t o r n e y f e e s t o c l a i m a n t ' s a t t o r n e y . 
The mandate does not s p e c i f y the e f f e c t i v e d a t e of c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award, and the c o u r t ' s w r i t t e n o p i n i o n 
p r o v i d e s no a s s i s t a n c e i n t h a t r e g a r d . We, t h e r e f o r e , look t o the 
r e c o r d . 

The s t a n d a r d f o r d e t e r m i n i n g the e f f e c t i v e d a t e of a 
r e t r o a c t i v e permanent t o t a l d i s a b i l i t y award i s "the e a r l i e s t d a t e 
t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y i s proved t o have 
e x i s t e d . " M o r r i s v. Denny's, 53 Or App 863, 867 ( 1 9 8 1 ) . See a l s o 
W i l k e v. S A I F , 49 Or App 427, 431 ( 1 9 8 0 ) . Although t h a t d a t e i s 
f r e q u e n t l y found t o be the d a t e on w h i c h a c l a i m a n t was d e c l a r e d 
to be m e d i c a l l y s t a t i o n a r y , s e e , e.g., W i l l i a m B. Johnson, 36 Van 
N a t t a 98, 104 ( 1 9 8 4 ) , t h e r e i s no r u l e of law t h a t r e q u i r e s s u c h a 
f i n d i n g , s e e M i c h a e l R. Harman, 37 Van N a t t a 418 ( 1 9 8 5 ) ; A l b e r t D. 
R i c h e y , 36 Van N a t t a 1580, 1583 ( 1 9 8 4 ) . A f i n d i n g of the 
a p p r o p r i a t e e f f e c t i v e d a t e i s based upon a l l of the r e l e v a n t 
m e d i c a l , s o c i a l and v o c a t i o n a l f a c t o r s . M o r r i s v. Denny's, s u p r a . 

I n t h i s c a s e , the c o u r t found t h a t c l a i m a n t was p e r m a n e n t l y 
and t o t a l l y d i s a b l e d from a p h y s i c a l s t a n d p o i n t a l o n e . C l a i m a n t ' s 
d i s a b l i t y i s based upon the c o m b i n a t i o n of h i s knee i n j u r y and h i s 
t i n n i t u s . The m e d i c a l e v i d e n c e p e r s u a d e s us t h a t t h e r e h a s been 
no change i n c l a i m a n t ' s p h y s i c a l c o n d i t i o n s i n c e h i s t r e a t i n g 
p h y s i c i a n l a s t d e c l a r e d him t o be m e d i c a l l y s t a t i o n a r y on May 17, 
1982. C l a i m a n t i s , t h e r e f o r e , awarded permanent t o t a l d i s a b i l i t y 
as of May 17, 1982. 

On the i s s u e o f a t t o r n e y f e e s , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 
25% of the i n c r e a s e d compensation awarded by t h i s o r d e r , not t o 
exceed $3,000, p a y a b l e out of and not i n a d d i t i o n t o c l a i m a n t ' s 
c ompensation. See ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 4 3 8 - 4 7 - 0 4 0 ( 1 ) , 
4 3 8 - 4 7 - 0 4 5 ( 1 ) ; M o r r i s v. Denny's, 53 Or App 863, 866 ( 1 9 8 1 ) . 

The S A I F C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t a g a i n s t t h e 
b e n e f i t s awarded by t h i s o r d e r a l l permanent p a r t i a l d i s a b i l i t y 
b e n e f i t s p a i d a f t e r May 17, 1982. See P a c i f i c Motor T r u c k i n g v. 
Y e a g e r , 64 Or App 28 9 1 9 8 3 ) . 

I T I S SO ORDERED. 
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DEE A. ERICKSON, C l a i m a n t WCB 84-04406 & 84-04934 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u n e 25, 1935 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f Abatement 

The Board h a s r e c e i v e d c l a i m a n t ' s r e q u e s t t o r e c o n s i d e r our 
Order on Review d a t e d Hay 31, 1985 

I n o r d e r t o a l l o w s u f f i c i e n t time t o c o n s i d e r the r e q u e s t , 
the above noted Board o r d e r i s a b a t e d . 

I T I S SO ORDERED. 

LEWIS M. YOCK, C l a i m a n t WCB 84-00449 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 25, 1985 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Podnar's o r d e r t h a t 
u p h e l d the e mployer's d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r h i s mental c o n d i t i o n a l l e g e d l y c a u s e d by employment 
s t r e s s . The i s s u e i s c o m p e n s a b i l i t y . The employer h a s not 
o b j e c t e d on Board r e v i e w t o t h a t p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t awarded i n t e r i m compensation, a d d i t i o n a l c o mpensation a s a 
p e n a l t y and an employer p a i d a t t o r n e y f e e . 

C l a i m a n t was 53 y e a r s o l d a t the time of the h e a r i n g . He had 
worked f o r about 20 y e a r s as a m e c h a n i c a l e n g i n e e r i n the wood 
p r o d u c t s m a c h i n e r y i n d u s t r y . I n 1978 he a ttempted t o go i n t o 
b u s i n e s s on h i s own, but t h a t b u s i n e s s f a i l e d due t o economic 
c o n d i t i o n s and was l i q u i d a t e d i n b a n k r u p t c y i n September 1979. I n 
e a r l y 1980 c l a i m a n t began working f o r t h i s employer. He asssumed 
s t e a d i l y i n c r e a s i n g r e s p o n s i b i l i t i e s . I n J u l y 1981 t h e employer 
a c q u i r e d c o n t r o l of a n o t h e r c o r p o r a t i o n and c l a i m a n t became 
p r e s i d e n t and c h i e f o p e r a t i n g o f f i c e r of the s u b s i d i a r y company. 
I t was soon d i s c o v e r e d t h a t the s u b s i d i a r y was i n poor f i n a n c i a l 
c o n d i t i o n . B e g i n n i n g i n September 1981 an a t t e m p t was made t o 
r e o r g a n i z e the s u b s i d i a r y under the b a n k r u p t c y law, but t h a t 
e f f o r t u l t i m a t e l y f a i l e d and the s u b s i d i a r y was l i q u i d a t e d . 
D uring the p e r i o d of time c l a i m a n t was p r e s i d e n t of the s u b s i d i a r y 
company, h i s mental and p h y s i c a l h e a l t h d e c l i n e d t o s u c h an e x t e n t 
t h a t c l a i m a n t stopped working on August 3, 1983 and h a s not worked 
s i n c e . 

The m e d i c a l r e p o r t s i n the r e c o r d show t h a t , b e g i n n i n g i n 
1972, c l a i m a n t h a s had numerous h o s p i t a l i z a t i o n s f o r c o n d i t i o n s 
thought by h i s t r e a t i n g p h y s i c i a n s to be c a u s e d by or r e l a t e d t o 
a l c o h o l a b u s e . The v a r i o u s d i a g n o s e s i n c l u d e s e v e r e e p i g a s t r i c 
p a i n of u n c e r t a i n e t i o l o g y , r e c u r r e n t p a n c r e a t i t i s , a c u t e 
a l c o h o l i c h e p a t i t i s , e s s e n t i a l h y p e r t e n s i o n , a l c o h o l i s m , and a d u l t 
o n s e t d i a b e t e s m e l l i t u s . At one p o i n t i n 1974 i t was thought t h a t 
c l a i m a n t e x h i b i t e d s i g n s of e a r l y c i r r h o s i s , and c l a i m a n t was 
t r e a t e d w i t h l i b r i u m f o r e a r l y d e l e r i u m tremens. 

C l a i m a n t a d m i t t e d t h a t he had engaged i n b i n g e d r i n k i n g p r i o r 
t o 1979, but t e s t i f i e d t h a t he had not used a l c o h o l between e a r l y 
1979, when h i s d i a b e t e s was d i a g n o s e d , and J u l y 4, 1982, when he 
began d r i n k i n g a g a i n i n r e s p o n s e t o employment-caused s t r e s s . 
C l a i m a n t ' s f a m i l y and c o - w o r k e r s , however, t e s t i f i e d t h a t c l a i m a n t 
resumed h i s d r i n k i n g i n l a t e 1981 or v e r y e a r l y 1982. We f i n d 
t h a t t h e p reponderance of the p e r s u a s i v e e v i d e n c e i s t h a t c l a i m a n t 
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resumed h i s heavy a l c o h o l i n t a k e i n l a t e 1981 or v e r y e a r l y 1982, 
a l t h o u g h we do not b e l i e v e t h a t t h i s i n c o n s i s t e n c y i n c l a i m a n t ' s 
t e s t i m o n y on t h i s p o i n t r e n d e r s h i s o t h e r t e s t i m o n y r e g a r d i n g 
r e l e v a n t m a t t e r s l e s s c r e d i b l e . 

The p r e s i d e n t of employer and i t s i n - h o u s e c o u n s e l b o t h 
t e s t i f i e d by d e p o s i t i o n t h a t a t the time c l a i m a n t began w o r k i n g 
f o r employer he was a p p a r e n t l y h e a l t h y . The a t t o r n e y met c l a i m a n t 
i n J u l y 1981 and d e s c r i b e d c l a i m a n t ' s i n i t i a l a p p e a r a n c e a s 
" r o b u s t , " " e a g e r , " "upbeat — v e r y upbeat," and a s h a v i n g a "can 
do a t t i t u d e . " He c o n f i r m e d t h a t a p r o c e e d i n g f o r r e o r g a n i z a t i o n 
under C h a p t e r I I of the B a n k r u p t c y Code was begun i n September 
1981, but t h a t by J a n u a r y 1982 the p r o c e e d i n g had been c o n v e r t e d 
t o one f o r l i q u i d a t i o n under Chapter 7 of the Code. Du r i n g the 
i n t e r v a l , t h e a t t o r n e y t e s t i f i e d , c l a i m a n t had been t r y i n g t o keep 
the s u b s i d i a r y a f l o a t . He had had t o t e r m i n a t e some employes and 
r e d u c e the incomes of o t h e r s , some of whom were p e r s o n a l f r i e n d s . 

C l a i m a n t r o u t i n e l y was r e q u i r e d t o d e c i d e which c r e d i t o r s 
would be p a i d w i t h v e r y l i m i t e d funds. S e v e r a l l a w s u i t s were 
f i l e d a g a i n s t the s u b s i d i a r y and c l a i m a n t was c a l l e d upon t o 
r e p r e s e n t the company a t d e p o s i t i o n s and c o u r t p r o c e e d i n g s . 
C l a i m a n t t e s t i f i e d , and the p r e s i d e n t and a t t o r n e y of employer 
c o n f i r m e d , t h a t he worked sev e n days p e r week, o f t e n 14 or more 
h o u r s per day. A l s o , d u r i n g t h i s p e r i o d of time c l a i m a n t was h e l d 
p e r s o n a l l y l i a b l e under the 100% p e n a l t y p r o v i s i o n s o f the 
I n t e r n a l Revenue Code f o r unpaid f e d e r a l income t a x w i t h h o l d i n g s 
of about $50,000 b e c a u s e of h i s p o s i t i o n as p r e s i d e n t of the 
s u b s i d i a r y . C l a i m a n t ' s w i f e t e s t i f i e d t h a t she l e f t him when she 
found out about the t a x l i a b i l i t y . ( C l a i m a n t was i n d e m n i f i e d by 
employer f o r the t a x l i a b i l i t y and p e n a l t y . ) 

A c c o r d i n g t o the employer's a t t o r n e y , by the end o f 1981 
c l a i m a n t was o b s e r v a b l y p h y s i c a l l y "worn down." H i s p e r s o n a l 
a p p e a r a n c e had d e c l i n e d a s had h i s c o n c e n t r a t i o n a b i l i t y . The 
a t t o r n e y s t a t e d t h a t i t had become i m p o s s i b l e t o d e a l w i t h 
c l a i m a n t c l e a r l y . He had h e a r d from o t h e r s t h a t c l a i m a n t was 
d r i n k i n g h e a v i l y i n l a t e 1981. By e a r l y 1982 i t was a p p a r e n t t o 
e m p l o y e r ' s p r e s i d e n t a n d . a t t o r n e y t h a t c l a i m a n t was i m p a i r e d by 
a l c o h o l abuse. 

A f t e r the s u b s i d i a r y company was l i q u i d a t e d , c l a i m a n t 
r e t u r n e d t o work f o r employer a s a s a l e s e n g i n e e r . He was, 
however, not a b l e t o f u n c t i o n a t h i s p r e v i o u s l e v e l . I n J u l y 1982 
he was h o s p i t a l i z e d f o r u n e x p l a i n e d h y p o t e n s i o n . An a l c o h o l 
r e h a b i l i t a t i o n program was s u g g e s t e d and r e f u s e d . However, i n 
November 1983 c l a i m a n t a d m i t t e d h i m s e l f t o the h o s p i t a l f o r 
a l c o h o l w i t h d r a w a l and t r e a t m e n t . He a p p a r e n t l y c o n t i n u e d a s an 
o u t p a t i e n t , a l t h o u g h he was h o s p i t a l i z e d s e v e r a l more t i m e s f o r 
d i a b e t i c k e t o a c i d o s i s and a l c o h o l abuse was noted i n t h e t r e a t m e n t 
r e c o r d s . As s t a t e d above, c l a i m a n t l e f t work August 3, 1983 and 
h a s not worked s i n c e . 

The l e g a l s t a n d a r d f o r e s t a b l i s h i n g an o c c u p a t i o n a l d i s e a s e 
c l a i m b a s e d upon employment r e l a t e d s t r e s s h a s been c l a r i f i e d by 
the Supreme C o u r t i n McGarrah v. S A I F , 296 Or 145, 165 ( 1 9 8 3 ) . I n 
Elwood y. S A I F , 67 Or App 134, 137 ( 1 9 8 4 ) , r e v ' d on o t h e r grounds, 
298 Or 429 ( 1 9 8 5 ) , the c o u r t s t a t e d t h a t McGarrah posed f o u r 
q u e s t i o n s : 

"1. What were the ' r e a l ' e v e n t s and 
c o n d i t i o n s of [ c l a i m a n t ' s ] employement? 
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"2. Were t h o s e r e a l e v e n t s and c o n d i t i o n s 
c a p a b l e of p r o d u c i n g s t r e s s when viewed 
' o b j e c t i v e l y , ' even though an a v e r a g e 
worker might not have r e s p o n d [ e d ] a d v e r s e l y 
t o them? 

"3. Did [ c l a i m a n t ] s u f f e r a mental 
d i s o r d e r ? 

"4. Were t h e r e a l s t r e s s f u l e v e n t s and 
c o n d i t i o n s the 'major c o n t r i b u t i n g c a u s e ' 
of [ c l a i m a n t ' s ] mental d i s o r d e r ? " 

See a l s o Wesley G. Marquis, 36 Van N a t t a 742, 745-46 ( 1 9 8 4 ) . 

We f i n d t h a t a c l e a r preponderance of the e v i d e n c e s u p p o r t s 
a f f i r m a t i v e answers t o q u e s t i o n s one, two and t h r e e posed by 
McGarrah and Elwood. A l l of the t e s t i m o n i a l e v i d e n c e i s t h a t 
c l a i m a n t was o p e r a t i n g under s e v e r e s t r e s s o r s and t h a t t h e 
s t r e s s o r s were r e a l and not imagined. The e v e n t s s u r r o u n d i n g 
c l a i m a n t ' s employment and the c o n d i t i o n s under w h i c h he f u n c t i o n e d 
were, we f i n d , c a p a b l e of p r o d u c i n g and d i d produce s i g n i f i c a n t 
s t r e s s when viewed o b j e c t i v e l y . T h a t c l a i m a n t h a s a m e n t a l 
d i s o r d e r ( d e p r e s s i v e n e u r o s i s and, a r g u a b l y , a l c o h o l i s m ) i s a g r e e d 
t o by both p s y c h i a t r i s t s , a s i s c l a i m a n t ' s need f o r p s y c h i a t r i c 
c a r e and the d i s a b l i n g n a t u r e of h i s mental c o n d i t i o n . 

We a r e l e f t w i t h the i s s u e of c a u s a t i o n . The R e f e r e e b a s e d 
h i s d e c i s i o n upon the f o l l o w i n g r e a s o n i n g : 

"For c l a i m a n t t o p r e v a i l , he must p r o v e by 
a preponderance of the e v i d e n c e t h a t h i s 
o n - t h e - j o b s t r e s s o r s were a major 
c o n t r i b u t i n g f a c t o r t o h i s d i s a b i l i t y . I n 
t h i s c a s e , the m e d i c a l e v i d e n c e i s 
d i v i d e d . C l a i m a n t ' s p a s t h i s t o r y of 
r e c u r r e n t , u n e x p l a i n e d b o u t s w i t h 
a l c o h o l i s m and t h e i r e f f e c t s upon him tend 
t o overshadow t h o s e a l l e g e d j o b s t r e s s o r s 
t o the p o i n t where Dr. P a r v a r e s h ' s 
t e s t i m o n y , c o n c e r n i n g a l c o h o l i s m a s a 
d i s e a s e and the e f f e c t s i t has had on 
c l a i m a n t , a r e more p e r s u a s i v e t h a n 
c l a i m a n t ' s c o n t e n t i o n t h a t t h e s t r e s s o r s 
d rove him t o d r i n k . " 

U n l i k e the R e f e r e e , we f i n d Dr. Pidgeon t o be more p e r s u a s i v e 
t h a n Dr. P a r v a r e s h . Dr. Pidgeon p r i o r i t i z e d c l a i m a n t ' s d i a g n o s e s 
a s d e p r e s s i v e n e u r o s i s , a n x i e t y n e u r o s i s and a l c o h o l abuse. The 
l a t t e r he found t o be a symptom of the former. I t was a l s o 
s i g n i f i c a n t t h a t , a l t h o u g h c l a i m a n t d i d have a h i s t o r y of a l c o h o l 
abuse, he had f u n c t i o n e d s u c c e s s f u l l y f o r y e a r s p r i o r t o 
e n c o u n t e r i n g the s t r e s s e s of t h i s employment. Dr. Pidgeon a l s o 
r e l a t e d t h a t t h e c l i n i c a l symptoms of the n e u r o s e s were t h e same 
as t h o s e i n d e p e n d e n t l y d e s c r i b e d by the p r e s i d e n t of employer and 
i t s a t t o r n e y a s h a v i n g begun i n l a t e 1981 and e a r l y 1982, a t t h e 
peak of the most d i f f i c u l t time of c l a i m a n t ' s employment. Even 
Dr. P a r v a r e s h acknowledged t h a t employment r e l a t e d s t r e s s was a 
c a u s e of c l a i m a n t ' s d i f f i c u l t i e s . T h e r e i s no e v i d e n c e o f a ny~ 
s i g n i f i c a n t non-employment s t r e s s o r s ; indeed, a l m o s t a l l o f 
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c l a i m a n t ' s waking h o u r s were s p e n t w o r k i n g . We f i n d t h a t a 
p r e p o n d e r a n c e o f the e v i d e n c e e s t a b l i s h e s t h a t t h e employment 
s t r e s s was the major c o n t r i b u t i n g c a u s e o f c l a i m a n t ' s mental 
c o n d i t i o n . See D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; 
S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . A l l of the c r i t e r i a o f 
McGarrah h a v i n g been met i n the a f f i r m a t i v e , c l a i m a n t i s e n t i t l e d 
t o c o m p e n s a t i o n f o r h i s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 5, 1984 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n of t h e o r d e r t h a t 
approved the e mployer's d e n i a l of c l a i m a n t ' s c l a i m f o r h i s mental 
c o n d i t i o n i s r e v e r s e d . The employer's d e n i a l d a t e d December 8, 
1983 i s s e t a s i d e and the employer i s o r d e r e d t o a c c e p t c l a i m a n t ' s 
c l a i m f o r p r o c e s s i n g and the payment of b e n e f i t s a c c o r d i n g t o 
law. Those p o r t i o n s o f the R e f e r e e ' s o r d e r t h a t awarded i n t e r i m 
c o m pensation, a d d i t i o n a l compensation a s a p e n a l t y f o r u n t i m e l y 
d e n i a l and an a t t o r n e y f e e f o r s e r v i c e s i n c o n n e c t i o n w i t h t h e 
i n t e r i m compensation and p e n a l t y a r e a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an a d d i t i o n a l $1,250 f o r s e r v i c e s a t h e a r i n g 
and $850 f o r s e r v i c e s on Board r e v i e w f o r overcoming the d e n i a l , 
b o t h sums t o be p a i d by the employer i n a d d i t i o n t o and not out of 
c o m p e n s a t i o n . 

PAMELA J . HAZELETT, C l a i m a n t WCB 84-01990 
Huffman, e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 27, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r t h a t upheld the i n s u r e r ' s p a r t i a l d e n i a l of 
c l a i m a n t ' s neck and r i g h t s h o u l d e r c o n d i t i o n and upheld the 
D e t e r m i n a t i o n Order i n s o f a r a s the d a t e upon which c l a i m a n t ' s 
c l a i m was c l o s e d . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f the R e f e r e e ' s o r d e r t h a t i n c r e a s e d c l a i m a n t ' s s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y award f o r l o s s of use of the r i g h t 
f o r e a r m ( w r i s t ) from the 15° (10%) awarded by the D e t e r m i n a t i o n 
Order t o 45° ( 3 0 % ) . The i s s u e s a r e c o m p e n s a b i l i t y of the neck and 
s h o u l d e r c o n d i t i o n , premature c l o s u r e and e x t e n t of d i s a b i l i t y . 

The p a r t i e s do not t a k e i s s u e w i t h the R e f e r e e ' s f i n d i n g s of 
f a c t , and the p a r t i e s a g r e e t h a t i f the neck and s h o u l d e r 
c o n d i t i o n i s not compensable the c l a i m was not p r e m a t u r e l y 
c l o s e d . We adopt the R e f e r e e ' s f i n d i n g s of f a c t , which we 
summarize. 

C l a i m a n t was i n j u r e d A p r i l 8, 1980 when she s l i p p e d on wet 
c o n c r e t e and f e l l . She broke h e r f a l l by u s i n g h e r r i g h t arm. 
She went t o the emergency room where she was d i a g n o s e d a s h a v i n g 
s u s t a i n e d a C o l l e ' s f r a c t u r e of h e r r i g h t w r i s t . The f r a c t u r e was 
t r e a t e d by c l o s e d r e d u c t i o n and a long arm p l a s t e r c a s t a p p l i e d . 
C l a i m a n t t e s t i f i e d t h a t she began e x p e r i e n c i n g s h o u l d e r and neck 
symptomatology from and a f t e r the time the c a s t was a p p l i e d , 
however, she d i d not mention t h i s t o any p h y s i c i a n u n t i l two y e a r s 
l a t e r , A p r i l 7, 1982. 

I n October 1980 Dr. F r y performed an osteotomy and removal of 
a p o r t i o n of the u l n a . C l a i m a n t t e s t i f i e d t h a t t h i s p r o c e d u r e 
improved h e r r i g h t w r i s t , but t h a t she c o n t i n u e d t o e x p e r i e n c e 
neck and s h o u l d e r p a i n . As noted above, she d i d not a t the time 
c o m p l a i n of neck and s h o u l d e r p a i n t o h e r p h y s i c i a n s . When 
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c l a i m a n t t o l d Dr. F r y about h e r neck and s h o u l d e r p a i n , he m e r e l y 
made a c h a r t n o t e , and d i d not t r e a t c l a i m a n t f o r t h i s c o n d i t i o n . 
I n J u l y 1982 Dr. F r y performed a n o t h e r s u r g i c a l p r o c e d u r e t o 
c l a i m a n t ' s w r i s t , i n w h i c h he removed a p l a t e from the dorsum o f 
the w r i s t . 

I n November 1982 c l a i m a n t was l i v i n g i n C a l i f o r n i a when she 
e x p e r i e n c e d a s i g n i f i c a n t i n c r e a s e of neck and s h o u l d e r p a i n . She 
was t r e a t e d by a c h i r o p r a c t o r , who was p a i d by the i n s u r e r . 
C l a i m a n t was found t o be m e d i c a l l y s t a t i o n a r y a s t o h e r w r i s t on 
December 13, 1983 by Dr. Friedman, however, on J a n u a r y 11, 1984 
Dr. J e s p e r s o n opined t h a t c l a i m a n t ' s a c u t e neck and s h o u l d e r 
symptomatology was r e l a t e d t o the o r i g i n a l 1980 i n j u r y and was 
symptomatic. Dr. G r i p e k o v e n , an o r t h o p e d i s t , s u b s e q u e n t l y 
r e v i e w e d c l a i m a n t ' s m e d i c a l f i l e and opined t h a t t h e neck and 
s h o u l d e r c o n d i t i o n was not r e l a t e d t o the o r i g i n a l i n j u r y . Dr. 
Rosenbaum, a n e u r o l o g i s t , a l s o opined t h a t t h e neck and s h o u l d e r 
c o n d i t i o n was not r e l a t e d t o the 1980 i n j u r y . 

The d i s p u t e d D e t e r m i n a t i o n Order was i s s u e d J a n u a r y 27, 1984 
and the i n s u r e r p a r t i a l l y d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
neck and s h o u l d e r c o n d i t i o n on A p r i l 20, 1984. 

The R e f e r e e found t h a t none of the m e d i c a l e v i d e n c e was 
p e r s u a s i v e t h a t c l a i m a n t ' s neck and s h o u l d e r c o n d i t i o n r e s u l t e d 
from the 1980 i n j u r y . He f u r t h e r found t h a t , even c o n s i d e r i n g 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , the l o n g d e l a y i n r e p o r t i n g 
symptoms r e n d e r e d the c a s e s u f f i c i e n t l y complex t h a t p e r s u a s i v e 
m e d i c a l e v i d e n c e o f a c a u s a l c o n n e c t i o n between the i n j u r y and the 
neck and s h o u l d e r c o n d i t i o n would be r e q u i r e d , r e l y i n g upon 
Westmoreland v. Iowa Beef P r o c e s s o r s , 70 Or App 642, 645 ( 1 9 8 4 ) . 

We a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n on the i s s u e o f 
c o m p e n s a b i l i t y of the neck and s h o u l d e r c o n d i t i o n , however, we do 
not a g r e e w i t h h i s s t a t e m e n t t h a t c l a i m a n t d i d c a r r y h e r burden o f 
p r o o f under C h a t f i e l d v. S A I F , 70 Or App 62 ( 1 9 8 4 ) . U n l i k e the 
R e f e r e e , we do not r e a d C h a t f i e l d as h a v i n g p o s s i b l y l i b e r a l i z e d 
t h e s t a n d a r d of p r o o f r e q u i r e d by A q u i l l o n v. CNA I n s u r a n c e , 60 Or 
app 231, 236 ( 1 9 8 2 ) , r e v den, 294 Or 460 (1983) and P a t i t u c c i v. 
B o i s e C a s c a d e , 8 Or App 503 ( 1 9 7 2 ) . T h a t s t a n d a r d i s t h a t 
c l a i m a n t must p r o v e t h a t h e r i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h e r 
neck and s h o u l d e r c o n d i t i o n . We do not b e l i e v e t h a t C h a t f i e l d and 
A q u i l l o n and P a t i t u c c i a r e i n c o n s i s t e n t i n s o f a r a s t h e y a p p l y t h e 
burden o f p r o o f . We f u r t h e r note t h a t C h a t f i e l d was d e c i d e d i n 
r e l i a n c e upon the symptomatic/asymptomatic d i s t i n c t i o n s e t f o r t h 
i n t h e C o u r t of A p p e a l s ' c a s e of Wheeler v. B o i s e C a s c a d e , 66 Or 
App 620 ( 1 9 8 4 ) , s i n c e r e v e r s e d by the Supreme C o u r t , 298 Or 425 
( 1 9 8 5 ) . 

C l a i m a n t a l s o a r g u e s t h a t the d e n i a l of h e r neck and s h o u l d e r 
c o n d i t i o n i s p r o h i b i t e d by Bauman v. S A I F , 295 Or 78 ( 1 9 8 3 ) . We 
d i s a g r e e . At the time c l a i m a n t ' s c l a i m was a c c e p t e d , c l a i m a n t had 
not t o l d h e r d o c t o r s or the i n s u r e r t h a t she had a neck and 
s h o u l d e r c o n d i t i o n or symptoms i n t h o s e a r e a s o f h e r body. Thus, 
the i n s u r e r n e i t h e r knew, s h o u l d have known, nor c o u l d have known 
t h a t t h e c l a i m i n c l u d e d s u c h d i s c r e t e symptomatology. See J o j i 
K o b a y a s h i , 36 Van N a t t a 1067 ( 1 9 8 4 ) . C f . G r a c i a A. C a r t e r , 36 Van 
N a t t a 1604 (1984) ( P s y c h o l o g i c a l component of c l a i m r e p o r t e d by 
t h r e e p h y s i c i a n s b e f o r e a c c e p t a n c e ) . The mere f a c t t h a t 
c l a i m a n t ' s m e d i c a l expenses were p a i d does not, as a m a t t e r of 
law, c o n s t i t u t e c l a i m a c c e p t a n c e . ORS 6 5 6 . 2 6 2 ( 9 ) . 
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B e c a u s e we a f f i r m t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t 
h e l d c l a i m a n t ' s neck and s h o u l d e r c o n d i t i o n not compensable, the 
i s s u e o f premature c l a i m c l o s u r e i s r e s o l v e d a g a i n s t c l a i m a n t , and 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r i s a l s o a f f i r m e d . 

The r e m a i n i n g i s s u e i s e x t e n t of s c h e d u l e d d i s a b i l i t y o f t h e 
r i g h t f o r e a r m ( w r i s t ) r a i s e d by the i n s u r e r ' s c r o s s - a p p e a l . 
C l a i m a n t t e s t i f i e d t h a t , e x c e p t f o r o c c a s i o n a l r a d i a t i n g p a i n from 
h e r neck and s h o u l d e r , h e r f o r e a r m i s p a i n f r e e . Dr. F r i e d m a n 
documented impairment a s l o s s of 5° e x t e n s i o n of the w r i s t , l o s s 
o f 10° e a c h of p r o n a t i o n and s u p i n a t i o n of the forearm, l o s s of 
20° u l n a r d e v i a t i o n o f the w r i s t , l o s s of 15% r i g h t hand g r i p 
s t r e n g t h and l o s s o f 5° f l e x i o n of the i n t e r p h a l a n g e a l j o i n t o f 
t he r i g h t thumb. The R e f e r e e awarded c l a i m a n t a t o t a l o f 45° 
( 3 0 % ) l o s s of t he r i g h t f o r e a r m . C o n s i d e r i n g t h a t c l a i m a n t does 
not have d i s a b l i n g p a i n and c o n s i d e r i n g the minimal l o s s e s o f 
range of motion and minimal weakness o c c a s i o n e d by the i n j u r y , we 
b e l i e v e t h i s award i s e x c e s s i v e . Having c o n s i d e r e d a l l r e l e v a n t 
f a c t o r s , we b e l i e v e c l a i m a n t would be a p p r o p r i a t e l y compensated by 
an award o f 22.5° (1 5 % ) l o s s of use of the r i g h t f o r e a r m ( w r i s t ) , 
i n l i e u o f a l l p r e v i o u s awards. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 26, 1984 i s m o d i f i e d i n 
p a r t . C l a i m a n t i s g r a n t e d an award of 22.5° ( 1 5 % ) s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r l o s s of use o f the r i g h t f o r e a r m 
( w r i s t ) , i n l i e u of a l l o t h e r s c h e d u l e d awards. C l a i m a n t ' s 
a t t o r n e y ' s f e e i s a d j u s t e d a c c o r d i n g l y . The remainder of the 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

HAROLD A. LESTER, C l a i m a n t WCB 82-08239 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 3, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r o f Abatement 

The s e l f - i n s u r e d employer has requested t h a t t h e Board 
r e c o n s i d e r i t s p r e v i o u s two o r d e r s r e l a t i n g t o the award of a 
p e n a l t y and employer-paid a t t o r n e y fee on remand of t h i s c l a i m 
from the Court of Appeals. i n o rder t h a t c l a i m a n t may have 
s u f f i c i e n t t i m e t o respond t o the employer's r e q u e s t , our p r e v i o u s 
order dated March 15, 1985 i s hereby abated. Claimant s h o u l d 
respond t o the employer's arguments w i t h i n t e n days from t h e date 
of t h i s o r d e r . 

IT IS SO ORDERED. 

HAROLD A. LESTE R , C l a i m a n t WCB 82-08239 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 27, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The s e l f - i n s u r e d employer h a s r e q u e s t e d t h a t t h e Board 
r e c o n s i d e r i t s Order on R e c o n s i d e r a t i o n i s s u e d March 15, 1985. As 
a t h r e s h h o l d m a t t e r , we w i s h t o make i t c l e a r t h a t r e p e t i t i v e 
r e q u e s t s f o r r e c o n s i d e r a t i o n w i l l o r d i n a r i l y be summarily d e n i e d , 
f o r o b v i o u s r e a s o n s . See John B. Bruce, 37 Van N a t t a 135 ( 1 9 8 5 ) . 
I n t h i s c a s e , however, we g r a n t the second r e q u e s t f o r 
r e c o n s i d e r a t i o n i n o r d e r t h a t we may a d d r e s s what we a r e now 
p e r s u a d e d i s an i m p o r t a n t q u e s t i o n of f i r s t i m p r e s s i o n . 

T h i s c a s e was remanded t o the Board by the C o u r t of A p p e a l s 
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" f o r d e t e r m i n a t i o n of p e n a l t y and a t t o r n e y f e e s . " L e s t e r y. 
Weyerhaeuser Co., 70 Or App 307, r e v den, 298 Or 427 ( 1 9 8 4 ) . The 
c o u r t found t h a t a s e v e n month d e l a y i n r e q u e s t i n g m e d i c a l c l a i m 
c l o s u r e d a t a r e q u i r e d by the E v a l u a t i o n D i v i s i o n c o n s t i t u t e d 
u n r e a s o n a b l e d e l a y i n t h e payment of compensation, w h i c h i t 
c o n c l u d e d s h o u l d be p e n a l i z e d . ORS 6 5 6 . 2 6 2 ( 1 0 ) . I n a r r i v i n g a t 
i t s f i n d i n g , the c o u r t s t a t e d t h a t i t found no m e a n i n g f u l 
d i s t i n c t i o n between t h e f a c t s of t h i s c a s e and t he f a c t s o f 
G e o r g i a P a c i f i c y. A w m i l l e r , 64 Or App 56 ( 1 9 8 3 ) . We a r e bound by 
th e c o u r t ' s f i n d i n g of f a c t t h a t t h e employer's conduct was 
u n r e a s o n a b l e , and we a g r e e t h a t on the q u e s t i o n of t h e 
r e a s o n a b l e n e s s o f t h e employer's conduct t h e r e i s no m e a n i n g f u l 
d i s t i n c t i o n between t h i s c a s e and A w m i l l e r . I n A w m i l l e r , t h e 
c o u r t a f f i r m e d the Board's p e n a l t y and a t t o r n e y f e e award f o r t h e 
em p l o y e r ' s one y e a r d e l a y i n r e q u e s t i n g a D e t e r m i n a t i o n O r d e r . 

On i t s second r e q u e s t f o r r e c o n s i d e r a t i o n , the employer 
a r g u e s t h a t the language of the c o u r t ' s mandate must be 
i n t e r p r e t e d i n t h e l i g h t o f e x i s t i n g law r e g a r d i n g p e n a l t i e s . 
(The employer does not, however, c o n t e s t our s t a t e m e n t i n our most 
r e c e n t o r d e r i n t h i s c a s e , t h a t we a r e r e q u i r e d t o obey t h e 
mandate. Rexnord, I n c . v. F e r r i s , 69 Or App 146, 148 ( 1 9 8 4 ) . ) I n 
sum, t h e emp l o y e r ' s argument i s t h a t , no matter how u n r e a s o n a b l e 
i t s c o n d u c t , a p e n a l t y may o n l y be awarded i f t h e r e a r e "amounts 
then due" upon whic h t h e p e n a l t y may be q u a n t i f i e d . The employer 
r e l i e s upon E B I Companies v. Thomas, 66 Or App 105, 111 ( 1 9 8 3 ) . 
As we s t a t e d i n our most r e c e n t o r d e r i n t h i s c a s e , t h e employer 
made t h i s same argument t o the c o u r t . However, the c o u r t d i d not 
a d d r e s s t h a t argument and we a r e l e f t t o d e c i d e t h e i s s u e s r a i s e d , 
i f t h e scope of the mandate p e r m i t s . We a r e p e r s u a d e d t h a t t h e 
mandate does a l l o w us t o d e c i d e whether t h e r e were any "amounts 
th e i r due" upon w h i c h t o q u a n t i f y a p e n a l t y i n t h i s c a s e . We do 
so, however, m i n d f u l of t h e c o n t e x t i n which the mandate was 
i s s u e d and the g e n e r a l g o a l of the Worker's Compensation Law. 

Alth o u g h t h e r e i s no me a n i n g f u l d i s t i n c t i o n between t h i s c a s e 
and A w m i l l e r r e g a r d i n g the u n r e a s o n a b l e n e s s of the e m p l o y e r s ' 
conduct, t h e r e i£ a m e a n i n g f u l d i s t i n c t i o n between the c a s e s on 
the q u e s t i o n whether t h e r e was compensation due and u n p a i d . I n 
A w m i l l e r , t h e employer u n i l a t e r a l l y t e r m i n a t e d temporary 
d i s a b i l i t y b e n e f i t s d u r i n g t h e d e l a y i n t e r v a l , l e a v i n g t h e 
c l a i m a n t w i t h o u t compensation. I t was on t h a t b a s i s t h a t we 
awarded a p e n a l t y . Our r e a d i n g of G e o r g i a P a c i f i c v. A w m i l l e r 
c o n v i n c e s us t h a t i t was a l s o upon t h a t b a s i s t h a t t h e c o u r t 
a f f i r m e d our o r d e r . The c o u r t noted: " C l a i m a n t does not a p p e a l 
the r e f e r e e ' s f a i l u r e t o award a p e n a l t y f o r the d e l a y i n c l o s u r e 
p r i o r t o t h e t e r m i n a t i o n of [ t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . ] We make no f i n d i n g a s to whether s u c h a p e n a l t y would 
have been a p p r o p r i a t e . " 64 Or App a t 60 n. 2. 

The c o u r t i n A w m i l l e r t h u s d i d not d e c i d e whether payment o f 
temporary d i s a b i l i t y d u r i n g a d e l a y i n c l o s u r e would i n s u l a t e an 
e m p l o y e r / i n s u r e r from a p e n a l t y f o r t he d e l a y . I n our Order on 
Review i n t h i s c a s e , we i m p l i c i t l y adopted t h e R e f e r e e ' s r e l i a n c e 
upon Newman v. Murphy P a c i f i c Corp., 20 Or App 17 ( 1 9 7 5 ) , t o t h e 
e f f e c t t h a t some p r e j u d i c e t o the c l a i m a n t and/or i n t e n t i o n a l 
d e l a y by the e m p l o y e r / i n s u r e r was a p r e r e q u i s i t e t o t h e i m p o s i t i o n 
of a p e n a l t y . To t h e e x t e n t t h a t Newman suppo r t e d t h a t 
p r o p o s i t i o n , i t was o v e r r u l e d by the C o u r t of A p p e a l s i n t h i s 
c a s e . L e s t e r v. Weyerhaeuser Co., su p r a , 70 Or App a t 311. 
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I n t h i s c a s e , c l a i m a n t was p a i d temporary d i s a b i l i t y b e n e f i t s 
d u r i n g t h e e n t i r e p e r i o d o f the d e l a y i n c l a i m c l o s u r e . The 
employer a r g u e s t h a t b e c a u s e of t h i s , no compensation was due and 
no p e n a l t y can, t h e r e f o r e , be q u a n t i f i e d . With one e x c e p t i o n not 
r e l e v a n t h e r e , the awarding of a p e n a l t y i s a d i s c r e t i o n a r y a c t . 
U n r e a s o n a b l e n e s s i s d e t e r m i n e d on a c a s e by c a s e b a s i s . See, 
e.g., B a r r e t t v. C o a s t Range Plywood, 56 Or App 371 ( 1 9 8 2 ) . Under 
E B I Companies v. Thomas, s u p r a , however, the a b i l i t y to p e n a l i z e 
u n r e a s o n a b l e conduct w i l l be l i m i t e d t o a t o n g u e l a s h i n g u n l e s s 
t h e r e i s c o m pensation t h a t was i n f a c t not p a i d . See Ray A. 
Whitman, 36 Van N a t t a 160 ( 1 9 8 4 ) , m o d i f i e d , Whitman v. I n d u s t r i a l 
I n d e m n i t y , 73 Or App 73 ( 1 9 8 5 ) . 

We c o n c l u d e t h a t the r e a s o n i n g b e h i n d the "amounts then due" 
l a nguage of ORS 656.262(10) i s t o p r o v i d e a means by which t o make 
th e punishment f i t the c r i m e . By q u a n t i f y i n g the p e n a l t y b a s e d 
upon the amount a c t u a l l y w i t h h e l d , the p e n a l t y u s u a l l y w i l l b e a r a 
r e a s o n a b l e r e l a t i o n s h i p t o the wrong done. Where no amounts a r e 
a c t u a l l y w i t h h e l d , i t c o u l d be r e a s o n a b l y argued t h a t t h e r e was no 
wrong done. We b e l i e v e t h a t t h i s i s the r a t i o n a l e b e h i n d E B I 
Companies v. Thomas, s u p r a . I t i s , t h e r e f o r e , i m p o r t a n t t o pay 
c l o s e a t t e n t i o n t o what conduct i s b e i n g p e n a l i z e d i n d e c i d i n g 
whether amounts were "then due." 

The employer a p p e a r s t o argue t h a t i n o r d e r to be p e n a l i z e d 
an e m p l o y e r / i n s u r e r must be i n d e f a u l t a t the time of t h e 
h e a r i n g . We f i n d no a u t h o r i t y or p e r s u a s i v e r e a s o n i n g t o b o l s t e r 
t h i s argument. C o n s i d e r i n g e s p e c i a l l y t h a t the conduct b e i n g 
p e n a l i z e d i n t h i s c a s e i s d e l a y i n performance r a t h e r than t o t a l 
nonperformance, such a p r o p o s i t i o n would almost t o t a l l y d e f e a t the 
p e n a l t y p r o v i s i o n of ORS 6 5 6 . 2 6 2 ( 1 0 ) . We do not b e l i e v e s u c h a 
r e s u l t was i n t e n d e d e i t h e r by the l e g i s l a t u r e or the c o u r t . 
D u r i n g t h e time t h a t c l a i m c l o s u r e was d e l a y e d i n t h i s c a s e , 
c l a i m a n t was due permanent p a r t i a l d i s a b i l i t y compensation t h a t 
was not t i m e l y p a i d . We c o n c l u d e t h a t the d e l a y p e r i o d i s the 
" t h e n " r e f e r r e d t o i n the p h r a s e "amounts then due." To a r r i v e a t 
any o t h e r r e s u l t would r e n d e r the p e n a l t y p r o v i s i o n u t t e r l y 
t o o t h l e s s . 

Having found t h a t t h e r e were "amounts then due," we a s s e s s a 
25% p e n a l t y upon t h a t amount, v i z , the permanent p a r t i a l 
d i s a b i l i t y award g r a n t e d by the D e t e r m i n a t i o n Order i s s u e d 
August 31, 1982. 

Now, t h e r e f o r e , h a v i n g g r a n t e d the s e l f - i n s u r e d employer's 
r e q u e s t f o r r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our Order 
on Remand d a t e d F e b r u a r y 28, 1985. 

I T I S SO ORDERED. 
RONALD D. McCARTY, C l a i m a n t W C T 8 4 -01350 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y J u n e 27, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n of the Board's Order 
Denying D i s m i s s a l d a t e d A p r i l 18, 1985. 

The r e q u e s t i s g r a n t e d . On r e c o n s i d e r a t i o n , the Board 
a d h e r e s t o and r e p u b l i s h e s i t s former o r d e r , w i t h the f o l l o w i n g 
c o r r e c t i o n . Our p r i o r o r d e r r e f e r s to the pending r e q u e s t f o r 
r e v i e w a s b e i n g f i l e d by c l a i m a n t . The r e q u e s t was f i l e d by t he 
i n s u r e r . 



EDWARD C. PERRY, SR., C l a i m a n t WCB 82-10426 & 82-1 1 8 4 9 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y J u n e 27, 1985 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on Revi e w ( R e m a n d i n g ) 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e T. L a v e r e J o h n s o n ' s o r d e r 
w h i c h u p h e l d the d e n i a l s o f h i s h e a r i n g l o s s c l a i m s i s s u e d by Home 
In d e m n i t y I n s u r a n c e and t h e S A I F C o r p o r a t i o n , on b e h a l f o f Sm i t h & 
West C o n s t r u c t i o n I n c . On r e v i e w , c l a i m a n t s e e k s remand f o r t h e 
t a k i n g o f f u r t h e r e v i d e n c e on the i s s u e of whether S A I F , a s t h e 
i n s u r e r f o r a subsequent employer, was or s h o u l d have been j o i n e d 
a s a p a r t y t o t h i s p r o c e e d i n g , and was r e s p o n s i b l e f o r c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m . 

C l a i m a n t was 58 y e a r s of age a t the time of h e a r i n g . He h a s 
sp e n t most of h i s y e a r s of employment as a manual l a b o r e r , 
p e r f o r m i n g a v a r i e t y of d u t i e s i n a n o i s y environment. C l a i m a n t 
worked f o r S mith & West C o n s t r u c t i o n , I n c . from 1973 u n t i l 
November 1980. Smith & West was i n s u r e d by Home I n d e m n i t y between 
1973 and J u l y 1, 1975 and by S A I F from J u l y 1, 1975 through 
November 1980. C l a i m a n t a l s o worked f o r God's Co u n t r y L o g g i n g f o r 
a p p r o x i m a t e l y s i x weeks i n 1981, ending h i s employment i n August 
1981 a f t e r s u f f e r i n g a l e f t knee i n j u r y . God's C o u n t r y was 
i n s u r e d by S A I F . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s a t t o r n e y s e n t a 
h e a r i n g l o s s c l a i m t o S A I F , a s i n s u r e r f o r God's Co u n t r y L o g g i n g , 
on December 2, 1981. T h e r e i s no i n d i c a t i o n t h a t S A I F r e s ponded. 
On F e b r u a r y 24, 1982 c l a i m a n t ' s a t t o r n e y forwarded a r e q u e s t f o r 
h e a r i n g t o t h e Board, i d e n t i f y i n g God's C o u n t r y Logging a s t h e 
employer and S A I F a s t h e i n s u r e r . The r e q u e s t i n d i c a t e d t h a t one 
of t h e i s s u e s f o r h e a r i n g would be a c h a l l e n g e of a de f a c t o 
d e n i a l . The c l a i m number was l i s t e d a s "Unknown." On March 2, 
1982 t h e H e a r i n g s D i v i s i o n i s s u e d an ackowledgment of c l a i m a n t ' s 
h e a r i n g r e q u e s t , l i s t i n g a WCB c a s e number of 82-01781. T h i s 
number c o i n c i d e d w i t h the c l a i m number a t t r i b u t e d t o c l a i m a n t ' s 
e a r l i e r a p p e a l from a March 1982 D e t e r m i n a t i o n Order w h i c h 
p e r t a i n e d t o c l a i m a n t ' s 1981 l e f t knee i n j u r y c l a i m w i t h God's 
C o u n t r y / S A I F . 

At t h e h e a r i n g , the p a r t i e s a g r e e d t h a t WCB c a s e number 
82-01781, g e n e r a l l y d e s c r i b e d a s an a p p e a l from the March 1982 
D e t e r m i n a t i o n Order, would be postponed. The a t t o r n e y f o r God's 
C o u n t r y / S A I F c o n c e r n i n g t h e " D e t e r m i n a t i o n Order" i s s u e a l s o 
r e p r e s e n t e d Smith & West/SAIF c o n c e r n i n g t h e d e n i a l of c l a i m a n t ' s 
h e a r i n g l o s s c l a i m . We t a k e a d m i n i s t r a t i v e n o t i c e t h a t WCB c a s e 
number 82-01781 was s u b s e q u e n t l y s e t t l e d w i t h o u t r e f e r e n c e t o 
c l a i m a n t ' s h e a r i n g l o s s c l a i m . See Dennis F r a s e r , 35 Van N a t t a 
271, 274 ( 1 9 8 3 ) . 

The R e f e r e e i d e n t i f i e d t h e i s s u e s b e f o r e him a s 
c o m p e n s a b i l i t y and/or r e s p o n s i b i l i t y o f the h e a r i n g l o s s c l a i m s . 
He l i s t e d two WCB c a s e numbers: (1) WCB c a s e number 82-10426, 
which was t he a p p e a l from the d e n i a l by Home In d e m n i t y I n s u r a n c e , 
on b e h a l f of Smith & West; and (2) WCB c a s e number 82-11849, w h i c h 
was the a p p e a l from t h e d e n i a l by S A I F , on b e h a l f of Smith & 
West. The R e f e r e e d i d not i d e n t i f y a s an i s s u e a de f a c t o d e n i a l 
from God's C o u n t r y / S A I F o f c l a i m a n t ' s h e a r i n g l o s s c l a i m . 
Moreover, o t h e r t h a n t o r e f e r to the postponement of WCB c a s e 
number 82-01781, which i n v o l v e d God's C o u n t r y / S A I F , he d i d not 
r e f e r t o God's C o u n t r y / S A I F a s a p a r t y t o the p r o c e e d i n g . 
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The R e f e r e e found t h a t c l a i m a n t had p r o v e n a compensable 
h e a r i n g l o s s c l a i m a g a i n s t h i s l a s t employer, God's C o u n t r y 
L o g g i n g . However, the R e f e r e e c o n c l u d e d t h a t h i s d e c i s i o n was not 
b i n d i n g on God's C o u n t r y b e c a u s e i t was not a p a r t y t o the 
p r o c e e d i n g . The R e f e r e e r e a s o n e d t h a t i f a r e q u e s t f o r h e a r i n g 
c h a l l e n g i n g a de f a c t o d e n i a l from God's C o u n t r y / S A I F was f i l e d , 
i t had been do c k e t e d under V1CB c a s e number 82-01781, whi c h t h e 
p a r t i e s had a g r e e d t o postpone. 

We may remand t o the R e f e r e e i f we f i n d t h a t t h e r e c o r d h a s 
been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . F o l l o w i n g our de novo r e v i e w of t he 
r e c o r d , we f i n d t h a t remand i s a p p r o p r i a t e . 

The r e c o r d e s t a b l i s h e s t h a t t h i s m a t t e r h a s been b e s e t by a 
number of m i s u n d e r s t a n d i n g s , c l e r i c a l and o t h e r w i s e . 
U n f o r t u n a t e l y , i t a p p e a r s t h a t t h i s agency h a s c o n t r i b u t e d t o , i f 
not p r e c i p i t a t e d , t h e s e r i e s of m i s u n d e r s t a n d i n g s and m i s t a k e n 
a s s u m p t i o n s w h i c h have c u l m i n a t e d i n denying c l a i m a n t and God's 
C o u n t r y / S A I F the o p p o r t u n i t y t o l i t i g a t e the c o m p e n s a b i l i t y o f , 
and r e s p o n s i b i l i t y f o r , c l a i m a n t ' s h e a r i n g l o s s c l a i m . 
A d m i t t e d l y , c l a i m a n t v o i c e d no o b j e c t i o n to t he R e f e r e e ' s 
i d e n t i f i c a t i o n o f the i s s u e s , p a r t i e s and c l a i m s a t t he h e a r i n g . 
However, c o n s i d e r i n g the amount of c o n f u s i o n c r e a t e d by t h e 
p r o c e s s i n g o f t h e s e c l a i m s , c l a i m a n t ' s m i s t a k e n a s s u m p t i o n t h a t 
God's C o u n t r y / S A I F was a p a r t y t o the p r o c e e d i n g and t h a t i t s de 
f a c t o d e n i a l was an i s s u e was e n t i r e l y u n d e r s t a n d a b l e , 
p a r t i c u l a r l y where the a t t o r n e y who had s t i p u l a t e d a t t h e h e a r i n g 
t o a postponement of the l e f t knee c l a i m on b e h a l f o f God's 
C o u n t r y / S A I F was a l s o r e p r e s e n t i n g Smith & West/SAIF r e g a r d i n g i t s 
d e n i a l of c l a i m a n t ' s h e a r i n g l o s s c l a i m . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o the R e f e r e e f o r 
h e a r i n g a t which time S A I F , on b e h a l f of God's C o u n t r y Logging, 
s h a l l have the o p p o r t u n i t y t o appear. At the h e a r i n g a l l p a r t i e s 
s h a l l be a l l o w e d t o p r e s e n t f u r t h e r e v i d e n c e c o n c e r n i n g t h e 
c o m p e n s a b i l i t y and/or r e s p o n s i b i l i t y f o r c l a i m a n t ' s h e a r i n g l o s s 
c l a i m s . F o l l o w i n g the h e a r i n g the R e f e r e e s h a l l i s s u e h i s o r d e r 
r e g a r d i n g t h e s e m a t t e r s a s though no p r i o r o r d e r s had i s s u e d . 

ORDER 

The R e f e r e e ' s p r i o r o r d e r s a r e v a c a t e d and t h i s c a s e i s 
remanded t o t h e R e f e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 
t h i s o r d e r . The H e a r i n g s D i v i s i o n i s d i r e c t e d t o e s t a b l i s h a 
c l a i m f i l e and c a s e number f o r c l a i m a n t ' s r e q u e s t f o r h e a r i n g , 
d a t e d F e b r u a r y 24, 1982, i n which he c h a l l e n g e d t h e de f a c t o 
d e n i a l of h i s h e a r i n g l o s s c l a i m by the S A I F C o r p o r a t i o n , on 
b e h a l f o f God's Country L o g g i n g . 

WILLIAM H. ROMEIKE, C l a i m a n t WCB 83-05132 & 83-03806 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 27, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e L e a h y ' s o r d e r which s e t a s i d e i t s d e n i a l of m e d i c a l 
s e r v i c e s f o r c l a i m a n t ' s e xposure t o a s b e s t o s . The i s s u e on r e v i e w 
i s c o m p e n s a b i l i t y . -749-



C l a i m a n t was 75 y e a r s o l d a t the time of h e a r i n g . He worked 
i n t h e s h i p y a r d s d u r i n g World War I I and then worked a s a 
s t e a m f i t t e r f o r about 30 y e a r s . C l a i m a n t began u s i n g a p r o t e c t i v e 
mask when working around a s b e s t o s i n 1967. He r e t i r e d around 1975 
due t o h i s h e a r t and c o r o n a r y a r t e r y c o n d i t i o n . 

C l a i m a n t had i n f r e q u e n t c h e s t x - r a y s u n t i l 1977 when h i s 
p r i m a r y p h y s i c i a n s u g g e s t e d a n n u a l e x a m i n a t i o n s . X - r a y s began 
showing s i g n s o f t h i c k e n i n g and c a l c i f i c a t i o n s i n c l a i m a n t ' s 
p l e u r a and diaphragm, but no d i s e a s e was d i a g n o s e d . C l a i m a n t took 
a t r e a d m i l l pulmonary f u n c t i o n t e s t i n A p r i l 1983 w h i c h showed 
t h a t c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s were r e l a t e d t o h i s h e a r t 
c o n d i t i o n and not t o the c o n d i t i o n of h i s l u n g s . 

C l a i m a n t h a s no need f o r m e d i c a l t r e a t m e n t r e l a t e d t o the 
c o n d i t i o n s noted i n h i s pulmonary s t r u c t u r e s . The d o c t o r s a g r e e 
t h a t c l a i m a n t does not have pulmonary d i s e a s e . The d o c t o r s 
recommend t h a t c l a i m a n t c o n t i n u e t o have r e g u l a r p h y s i c a l 
e x a m i n a t i o n s , i n c l u d i n g c h e s t x - r a y s and s p i r o m e t r y , so t h a t i f he 
does b e g i n t o show s i g n s o f d e v e l o p i n g lung c a n c e r t h a t i t may be 
d e t e c t e d e a r l y . The d o c t o r s a g r e e t h a t c l a i m a n t h a s an i n c r e a s e d 
r i s k of d e v e l o p i n g l u n g c a n c e r a s a r e s u l t of h i s e x p o s u r e t o 
a s b e s t o s . As h i s a t t e n d i n g p h y s i c i a n , Dr. Lawyer, s t a t e d : 

"However, a s i d e from the need f o r y e a r l y 
c h e s t x - r a y s , and immediate checkup on the 
development o f any e x a c e r b a t i o n o f 
r e s p i r a t o r y symptoms or the development of 
any symptoms o f c a n c e r , h i s need f o r 
m e d i c a l s e r v i c e s a t p r e s e n t would be t h a t 
r e q u i r e d by h i s c o r o n a r y a r t e r y d i s e a s e and 
age. " 

We f i n d t h a t c l a i m a n t h a s not p r o v e n by a p r e p o n d e r a n c e o f 
the e v i d e n c e t h a t he h a s an o c c u p a t i o n a l d i s e a s e r e l a t e d t o h i s 
e x p o s u r e t o a s b e s t o s and, t h e r e f o r e , we r e v e r s e the R e f e r e e ' s 
o r d e r . See R o b e r t V/. Brown, 36 Van N a t t a 1627 ( 1 9 8 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 13, 1984 i s r e v e r s e d and 
the S A I F C o r p o r a t i o n ' s d e n i a l d a t e d May 26, 1983 i s r e i n s t a t e d . 

MARION R. WEBB, C l a i m a n t WCB 83-07371 
Welch, e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 27, 1985 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n ' 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of our Order on Review 
i s s u e d May 31, 1985. C l a i m a n t ' s r e q u e s t i s l i m i t e d t o t h a t 
p o r t i o n of our o r d e r t h a t s e t a s i d e t h a t p o r t i o n of the R e f e r e e ' s 
o r d e r t h a t s u s t a i n e d c l a i m a n t ' s o b j e c t i o n t o the a d m i s s i o n o f a 
s u p p l e m e n t a l v o c a t i o n a l r e p o r t and e x c l u d e d the e v i d e n c e . We 
c o n c l u d e d t h a t the o b j e c t i o n s h o u l d have been o v e r r u l e d and t h e 
e v i d e n c e a d m i t t e d f o r the purpose of impeachment. We c o n s i d e r e d 
t h e r e p o r t i n t h a t l i g h t i n our r e v i e w . 

We d i s c u s s e d t h i s i s s u e a t some l e n g t h i n our Order on 
Review, and we b e l i e v e t h a t our d i s c u s s i o n f u l l y and a d e q u a t e l y 
e x p l a i n s what we b e l i e v e t o be the l e g a l s t a n d a r d f o r the 
a d m i s s i o n of e v i d e n c e i n w o r k e r s ' compensation h e a r i n g s i n view o f 
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Armstrong v. S A I F , 67 Or App 498 ( 1 9 8 4 ) . We g r a n t c l a i m a n t ' s 
r e q u e s t f o r r e c o n s i d e r a t i o n o n l y t o expand somewhat on our 
p r e v i o u s d i s c u s s i o n . 

C l a i m a n t does not appear t o argue t h a t the v o c a t i o n a l r e p o r t 
was not r e l e v a n t . H i s argument t u r n s , r a t h e r , on the p r e m i s e t h a t 
a d m i s s i o n o f the r e p o r t w i t h o u t c l a i m a n t h a v i n g been a f f o r d e d the 
o p p o r t u n i t y t o c r o s s - e x a m i n e i t s a u t h o r v i o l a t e s one of c l a i m a n t ' s 
b a s i c r i g h t s . We p o i n t out t h a t the c o u r t s have c o n s i s t e n t l y h e l d 
t h a t under ORS 656.283(6) and a n a l a g o u s s t a t u t e s d e a l i n g w i t h 
a d m i n i s t r a t i v e h e a r i n g s , the f a c t t h a t e v i d e n c e may be h e a r s a y i s 
not a r e a s o n t o e x c l u d e i t i f i t i s r e l e v a n t and of a t y p e of 
e v i d e n c e commonly r e l i e d upon by p r u d e n t p e r s o n s , whether or not 
the a u t h o r of the h e a r s a y i s a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . See 
Armstrong v. S A I F , s u p r a ; H i g l e y v. Edwards, 67 Or App 488 
( 1 9 8 4 ) . The mere f a c t t h a t a p i e c e of e v i d e n c e i s a d m i t t e d i n t o 
t h e r e c o r d , however, s a y s n o t h i n g of the w e i g h t i t w i l l be g i v e n 
by the f a c t f i n d e r . We a d m i t t e d the v o c a t i o n a l r e p o r t o n l y a s 
impeachment e v i d e n c e , i . e . e v i d e n c e a t t a c k i n g the w e i g h t t o be 
g i v e n o t h e r e v i d e n c e , i n t h i s c a s e c l a i m a n t ' s t e s t i m o n y . 

On r e c o n s i d e r a t i o n we adhere t o and r e p u b l i s h our p r e v i o u s 
o r d e r . 

I T I S SO ORDERED. 

DARRYL W. BODLE, C l a i m a n t WCB 84-04181 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by the Board en banc. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e F i n k ' s o r d e r which g r a n t e d c l a i m a n t an award of permanent 
t o t a l d i s a b i l i t y , whereas an A p r i l 10, 1984 D e t e r m i n a t i o n Order 
and p r e v i o u s D e t e r m i n a t i o n O r d e r s had awarded 25% (80°) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y . On 
r e v i e w , S A I F c o n t e n d s c l a i m a n t i s not e n t i t l e d t o an award o f 
permanent t o t a l d i s a b i l i t y . We agree and r e v e r s e . 

C l a i m a n t was 42 y e a r s of age a t the time of h e a r i n g . I n 
March 1978 he s u s t a i n e d a compensable " l i f t i n g " i n j u r y w h i l e 
p e r f o r m i n g h i s d u t i e s as a garbage c o l l e c t o r . Dr. C h e r r y , 
c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , h a s d i a g n o s e d s e v e r e and c h r o n i c 
low back s t r a i n , w i t h a p r o b a b l e " m i l d " h e r n i a t e d d i s c . T reatment 
h a s been c o n s e r v a t i v e . 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he e x p e r i e n c e s c o n s t a n t low 
back p a i n , which i n t e r m i t t e n t l y r a d i a t e s i n t o h i s r i g h t h i p and 
l e g . T h e s e symptoms i n c r e a s e when c l a i m a n t engages i n p h y s i c a l 
a c t i v i t y . C o n s e q u e n t l y , c l a i m a n t a v o i d s bending and l i f t i n g , 
l i m i t i n g h i m s e l f t o l i g h t housework and c a r r y i n g no more t h a n 10 
to 15 pounds i n g r o c e r i e s . He w a l k s w i t h a l i m p and u s e s a cane 
to guard a g a i n s t a " b u c k l i n g " r i g h t l e g . I n a d d i t i o n t o 
m e d i c a t i o n and h e a t , c l a i m a n t r e s o r t s t o t r a c t i o n on a d a i l y b a s i s 
to r e l i e v e h i s p a i n . 

I n November 1983 the O r t h o p a e d i c C o n s u l t a n t s performed t h e i r 
most r e c e n t of f o u r e x a m i n a t i o n s . The C o n s u l t a n t s d i a g n o s e d 
c h r o n i c low back p a i n w i t h a h i s t o r y , but no n e u r o l o g i c a l 
f i n d i n g s , s u g g e s t i v e of r a d i c u l o p a t h y . I n the C o n s u l t a n t s ' 

-751-



o p i n i o n c l a i m a n t ' s r e s i d u a l impairment had not changed s i n c e t h e i r 
March 1983 e x a m i n a t i o n . At t h a t time, the C o n s u l t a n t s o p i n e d t h a t 
c l a i m a n t ' s permanent l o s s of f u n c t i o n was m i l d l y moderate. The 
C o n s u l t a n t s f u r t h e r c o n c l u d e d t h a t c l a i m a n t was p h y s i c a l l y 
i n c a p a b l e of r e t u r n i n g to h i s former o c c u p a t i o n , but was c a p a b l e 
of p e r f o r m i n g l i g h t t o s e d e n t a r y work on a r e a s o n a b l y c o n t i n u o u s 
b a s i s . 

I n F e b r u a r y 1984 Dr. B e a l s , o r t h o p e d i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Dr. B e a l s c o n c l u d e d t h a t 
c l a i m a n t was a b l e t o r e t u r n t o work, s u b j e c t t o c o n s i d e r a b l e 
l i m i t a t i o n s . T h e s e l i m i t a t i o n s i n c l u d e d no p r o l o n g e d p e r i o d s on 
h i s f e e t and no s i g n i f i c a n t c l i m b i n g , bending, l i f t i n g , t w i s t i n g 
or c a r r y i n g . Dr. B e a l s recommended a 20 pound l i f t i n g r e s t r i c t i o n . 

Dr. C h e r r y c o n c u r r e d w i t h Dr. B e a l s ' r e p o r t . I n August 1984 
Dr. C h e r r y r e p o r t e d t h a t c l a i m a n t had back and l e g p a i n , c o u l d not 
walk w i t h o u t a l i m p and used a cane. Dr. C h e r r y c o n c l u d e d t h a t 
c l a i m a n t was "an i n t e l l i g e n t man and he d i d o u t s t a n d i n g work a t 
P o r t l a n d Community C o l l e g e , but h a s j u s t not been a b l e t o f i n d any 
type of j o b b e c a u s e of h i s impairment." 

C l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n r e p o r t s have been 
ex e m p l a r y . Numerous r e p o r t s t a k e p a r t i c u l a r note of c l a i m a n t ' s 
p o s i t i v e and c o o p e r a t i v e a t t i t u d e . The r e p o r t s a l s o f o r e s e e 
c l a i m a n t ' s p r o s p e c t s f o r a r e t u r n t o work a s f a v o r a b l e . The 
C a l l a h a n C e n t e r r e p o r t e d t h a t c l a i m a n t demonstrated a " h i g h 
a v e r a g e l e v e l of i n t e l l i g e n c e " and "above a v e r a g e " work s k i l l s , 
e x c l u d i n g p h y s i c a l l i m i t a t i o n s . C l a i m a n t ' s b e s t a p t i t u d e was 
e x h i b i t e d i n a d m i n i s t r a t i v e and c l e r i c a l a r e a s . I n v i e w o f t h i s 
a p t i t u d e and h i s p a s t work e x p e r i e n c e i n the manual l a b o r and 
c o n s t r u c t i o n f i e l d , a c a r e e r a s an i n s u r a n c e a d j u s t o r or b u i l d i n g 
i n s p e c t o r was e x p l o r e d . To r e a c h t h i s o b j e c t i v e c l a i m a n t e n t e r e d 
an a u t h o r i z e d t r a i n i n g program i n b u i l d i n g c o n s t r u c t i o n 
t e c h n o l o g y . C l a i m a n t s u c c e s s f u l l y completed t h i s two-year program 
i n one y e a r w i t h a 4.0 GPA and r e c e i v e d an A s s o c i a t e of A p p l i e d 
S c i e n c e Degree. T h i s degree complemented a GED and h i s o t h e r 
a s s o c i a t e d e g r e e s i n b u s i n e s s management and m e r c h a n d i s i n g w h i c h 
he e a r n e d i n 1974 and 1975, a t t a i n i n g a 3.6 GPA. 

C l a i m a n t h a s c o n t a c t e d l i t e r a l l y hundreds of p o t e n t i a l 
e m p l o y e r s i n the i n s u r a n c e and c o n s t r u c t i o n t r a d e . C l a i m a n t ' s 
means of c o n t a c t h a s p r i m a r i l y been through a p p l i c a t i o n s , resumes 
and t e l e p h o n e c o n v e r s a t i o n s . Out of t h e s e hundreds of c o n t a c t s 
c l a i m a n t h a s r e c e i v e d l e s s than a dozen i n t e r v i e w s . 
U n f o r t u n a t e l y , a p p a r e n t l y due i n p a r t t o h i s l a c k of s u p e r v i s o r y 
e x p e r i e n c e and h i s p h y s i c a l l i m i t a t i o n s , no j o b o f f e r h a s been 
f o r t h c o m i n g . 

The R e f e r e e found t h a t c l a i m a n t was e n t i t l e d t o an award of 
permanent t o t a l d i s a b i l i t y under the s o - c a l l e d "odd l o t " 
d o c t r i n e . N o t i n g t h a t he d i d not r e c a l l any o t h e r c a s e where the 
c l a i m a n t was so v i g o r o u s and d i l i g e n t i n s e e k i n g employment, t h e 
R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h a t t h e r e was no 
employment t h a t he c o u l d o b t a i n w i t h i n h i s p h y s i c a l and v o c a t i o n a l 
l i m i t a t i o n s . 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , a c l a i m a n t 
must p r o v e t h a t he i s unable to p e r f orm any work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . W i l s o n v. Vfeyerhaeuser, 30 Or App 403 
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( 1 9 7 7 ) ; ORS 6 5 6 . 2 0 6 ( l a ) . The s t a n d a r d h a s been e x p r e s s e d a s 
"whether t h e c l a i m a n t i s c u r r e n t l y employable or a b l e t o s e l l h i s 
s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r 
market." H a r r i s v. S A I F , 292 Or 683 ( 1 9 8 2 ) . Permanent t o t a l 
d i s a b i l i t y may be e s t a b l i s h e d through m e d i c a l e v i d e n c e of p h y s i c a l 
i n c a p a c i t y o r through the s o - c a l l e d "odd l o t " d o c t r i n e , under 
which a d i s a b l e d p e r s o n may remain c a p a b l e of p e r f o r m i n g work o f 
some k i n d but s t i l l be p e r m a n e n t l y d i s a b l e d due to a c o m b i n a t i o n 
of m e d i c a l and non-medical d i s a b i l i t i e s w h i c h e f f e c t i v e l y 
f o r e c l o s e him from g a i n f u l employment. Welch v. B a n i s t e r 
P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) . Whether a c l a i m a n t i s p e r m a n e n t l y 
ana t o t a l l y d i s a b l e d must be d e c i d e d on the b a s i s of c o n d i t i o n s 
e x i s t i n g a t the time of the d e c i s i o n , not on the b a s i s of a 
s p e c u l a t i v e f u t u r e change i n employment s t a t u s . Gettman v. S A I F , 
289 Or 609 ( 1 9 8 0 ) . 

We f i n d t h a t c l a i m a n t has f a i l e d to e s t a b l i s h t h a t he i s 
u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
T h e r e f o r e , he i s not e n t i t l e d to an award of permanent t o t a l 
d i s a b i l i t y . 

A l t h o u g h c l a i m a n t has demonstrated an e x t r e m e l y h i g h degree 
of m o t i v a t i o n i n s e e k i n g work, h i s f a i l u r e t o o b t a i n employment 
does not n e c e s s a r i l y r e s u l t i n a c o n c l u s i o n t h a t he i s i n c a p a b l e 
of p e r f o r m i n g g a i n f u l a c t i v i t y . The e v i d e n c e does not 
p r e p o n d e r a t e t h a t he i s so p h y s i c a l l y , v o c a t i o n a l l y , or 
i n t e l l e c t u a l l y h a n d i c a p p e d t h a t he i s c u r r e n t l y u n a b l e t o o b t a i n 
and p e r f o r m r e g u l a r g a i n f u l employment. The m e d i c a l o p i n i o n s 
s u g g e s t t h a t c l a i m a n t c o u l d engage i n work a c t i v i t i e s , s u b j e c t t o 
l i g h t or s e d e n t a r y duty r e s t r i c t i o n s . C l a i m a n t ' s s c h o l a s t i c 
a c h i e v e m e n t s and v o c a t i o n a l a s s e s s m e n t s f u r t h e r i n d i c a t e t h a t 
t h e r e a r e numerous p o t e n t i a l employment o p p o r t u n i t i e s a v a i l a b l e t o 
an i n j u r e d worker w i t h h i s e x p e r i e n c e , a p t i t u d e s and p h y s i c a l 
l i m i t a t i o n s . H i s c u r r e n t f a i l u r e to o b t a i n employment a p p e a r s t o 
be more a f u n c t i o n of a d e p r e s s e d l a b o r market t h a n a commentary 
on h i s i n a b i l i t y to p e r f o r m g a i n f u l work a c t i v i t i e s . A c c o r d i n g l y , 
we c a n n o t c o n c l u d e from t h i s r e c o r d t h a t c l a i m a n t ' s c u r r e n t 
o p p o r t u n i t i e s f o r g a i n f u l employment have been e f f e c t i v e l y 
f o r e c l o s e d a s a r e s u l t of h i s m e d i c a l and non-medical d i s a b i l i t i e s . 

T u r n i n g t o a d e t e r m i n a t i o n of the e x t e n t of c l a i m a n t ' s 
permanent d i s a b i l i t y , we f i n d t h a t the D e t e r m i n a t i o n O r d e r ' s award 
of 25% shou-ld be i n c r e a s e d . P u r s u a n t t o OAR 436-65-600 e t s e q . , 
we c o n s i d e r c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e , 
a d a p t a b i l i t y , m ental c a p a c i t y , e m o t i o n a l s t a t e , l a b o r market 
f i n d i n g s , and p h y s i c a l impairment, i n c l u d i n g d i s a b l i n g p a i n , i n 
r a t i n g the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . A f t e r c o m p l e t i n g our 
de novo r e v i e w and c o n s i d e r i n g the above g u i d e l i n e s , we c o n c l u d e 
t h a t an award of 60% u n s c h e d u l e d permanent d i s a b i l i t y would more 
a p p r o p r i a t e l y compensate c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 23, 1984 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n awarding permanent t o t a l d i s a b i l i t y i s 
r e v e r s e d and c l a i m a n t i s awarded 60% (192°) u n s c h e d u l e d permanent 
low back d i s a b i l i t y , t h a t b e i n g an i n c r e a s e of 35% (1.12°) from h i s 
p r i o r award of 25% (80°). The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be a d j u s t e d a c c o r d i n g l y 
and s h a l l not exceed $2,000. 

-753-



BOARD MEMBER LEWIS DISSENTING: 

C l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d i f he 
e s t a b l i s h e s t h a t he i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n w h i c h he h a s 
the a b i l i t y and t h e t r a i n i n g or e x p e r i e n c e t o perf o r m , or an 
o c c u p a t i o n which he i s a b l e t o pe r f o r m a f t e r r e h a b i l i t a t i o n . ORS 
6 5 6 . 2 0 6 ( 1 ) . C l a i m a n t must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o 
seek r e g u l a r g a i n f u l employment and t h a t he h a s made r e a s o n a b l e 
e f f o r t s t o o b t a i n s u c h employment. ORS 6 5 6 . 2 0 6 ( 3 ) . 

I a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t h a s met t h e 
above-mentioned c r i t e r i a under the "odd l o t " d o c t r i n e . See C l a r k 
v. B o i s e C a s c a d e Corp., 72 Or App 397 ( 1 9 8 5 ) . Thus, he i s 
e n t i t l e d t o an award of permanent and t o t a l d i s a b i l i t y . 

A permanent t o t a l d i s a b i l i t y award cannot be red u c e d on t h e 
b a s i s of a s p e c u l a t i v e f u t u r e change i n employment s t a t u s b u t o n l y 
on the a c t u a l c o n d i t i o n s e x i s t i n g a t t h e time of t h e h e a r i n g . 
Gettman v. S A I F , 289 Or 609 ( 1 9 8 0 ) ; C l a r k , s u p r a . I f through 
t r a i n i n g c l a i m a n t becomes employable i n the f u t u r e , h i s s t a t u s c a n 
be r e a s s e s s e d p u r s u a n t t o ORS 656.206(5) o r , s h o u l d he p a r t i c i p a t e 
i n an a u t h o r i z e d t r a i n i n g program, a t i t s c o m p l e t i o n p u r s u a n t t o 
ORS 656.268. G i v e n c l a i m a n t ' s p r e d i s p o s i t i o n t o expand h i s 
i n t e l l e c t u a l and v o c a t i o n a l h o r i z o n s , I am c o n f i d e n t t h a t a 
r e a s s e s s m e n t w i l l soon o c c u r . However, my c o n f i d e n c e i s mere 
s p e c u l a t i o n and h a s no b e a r i n g on t h e e v i d e n c e p r e s e n t e d a t t h e 
time of h e a r i n g . P u r s u a n t to Gettman, we must f o c u s on c l a i m a n t ' s 
c i r c u m s t a n c e s a s t h e y e x i s t now", w i t h o u t r e g a r d t o how h i s 
e m p l o y a b i l i t y may change a t some p o i n t i n the f u t u r e . 

C l a i m a n t ' s s c h o l a s t i c and r e h a b i l i t a t i v e a c h i e v e m e n t s a r e t o 
be commended. However, h i s s c h o o l i n g was s p e c i f i c a l l y d e s i g n e d a s 
p r e p a r a t i o n f o r a c a r e e r a s an i n s u r a n c e a d j u s t o r or b u i l d i n g 
i n s p e c t o r . C l a i m a n t c r e d i b l y t e s t i f i e d t h a t h i s e x t e n s i v e j o b 
s e e k i n g e f f o r t s i n t h o s e and s i m i l a r a r e a s were u n s u c c e s s f u l due 
to h i s l a c k of e x p e r i e n c e . T h i s t e s t i m o n y s t a n d s u n r e b u t t e d . 
F u r t h e r m o r e , c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s f o r e c l o s e h i s r e t u r n 
t o heavy, manual l a b o r . C o n s e q u e n t l y , I am pe r s u a d e d t h a t he i s 
p r e s e n t l y i n c a p a b l e of p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n which i s both w i t h i n h i s p h y s i c a l l i m i t a t i o n s and one 
o c c u p a t i o n f o r which c l a i m a n t h a s the r e q u i s i t e amount o f 
e x p e r i e n c e . 

C l a i m a n t i s a h i g h l y m o t i v a t e d i n d i v i d u a l who h a s 
demo n s t r a t e d an e x t r a o r d i n a r y w i l l i n g n e s s t o r e t u r n t o t h e work 
f o r c e . U n f o r t u n a t e l y , v o c a t i o n a l s e r v i c e s a p p a r e n t l y have l e d him 
down a "dead-end s t r e e t . " Although c l a i m a n t p o s s e s s e s t h e 
r e q u i s i t e a p t i t u d e t o pe r f o r m the d u t i e s of a c o n s t r u c t i o n 
s u p e r v i s o r , i n s u r a n c e a d j u s t o r or b u i l d i n g i n s p e c t o r , h i s l a c k of 
p r a c t i c a l e x p e r i e n c e and p h y s i c a l l i m i t a t i o n s have combined t o 
p r e v e n t him from a t t a i n i n g h i s o b j e c t i v e . H i s a d m i r a b l e r e c o r d 
s h o u l d not p r o h i b i t him from r e c e i v i n g an award of permanent t o t a l 
d i s a b i l i t y . To c o n c l u d e t h a t c l a i m a n t i s not e n t i t l e d t o s u c h an 
award not o n l y i s a d i s s e r v i c e t o c l a i m a n t , but t he c o n c l u s i o n 
c o u l d r e s u l t i n d e t e r r i n g o t h e r workers from e x c e l l i n g i n t h e i r 
r e h a b i l i t a t i o n e f f o r t s . 

F o r the f o r e g o i n g r e a s o n s , I r e s p e c t f u l l y d i s s e n t . 
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JIMMY C. BUTLER, C l a i m a n t WCB 84-06247 
James P. O'Neal, C l a i m a n t ' s A t t o r n e y J u n e 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Daron's o r d e r w h i c h : ( 1 ) 
awarded 35% (112°) un s c h e d u l e d permanent d i s a b i l i t y f o r a back 
i n j u r y , whereas a May 9, 1984 D e t e r m i n a t i o n Order awarded 10% 
(32°); and ( 2 ) u p h e l d the S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l of 
c l a i m a n t ' s t r e a t m e n t f o r a p s y c h i a t r i c c o n d i t i o n . A l t h o u g h S A I F 
d i d not c r o s s - r e q u e s t r e v i e w , i t contends t h a t the D e t e r m i n a t i o n 
O r d e r ' s award i s a p p r o p r i a t e . We have a u t h o r i t y t o c o n s i d e r 
S A I F ' s c o n t e n t i o n n o t w i t h s t a n d i n g i t s f a i l u r e t o c r o s s - r e q u e s t 
r e v i e w . Jimmie P a r k e r s o n , 35 Van N a t t a 1247, 1249-50 ( 1 9 8 3 ) . 

The Board a f f i r m s t h a t p o r t i o n of the R e f e r e e ' s o r d e r w h i c h 
found t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n was not r e l a t e d t o h i s 
compensable i n j u r y . However, we modify c l a i m a n t ' s permanent 
d i s a b i l i t y award. 

C l a i m a n t was 42 y e a r s of age a t the time of h e a r i n g . I n 
October 1983 w h i l e working a s a t i m b e r f a l l e r he was s t r u c k i n the 
back by a f a l l i n g t r e e . Dr. S t r e i t z , t r e a t i n g o r t h o p e d i s t , 
d i a g n o s e d c l a i m a n t ' s c o n d i t i o n a s l u m b o s a c r a l s t r a i n syndrome w i t h 
p o s s i b l e a t y p i c a l d i s c o g e n i c component. A l l t r e a t m e n t h a s been 
c o n s e r v a t i v e , c o n s i s t i n g p r i m a r i l y of m e d i c a t i o n , r e s t and a 
g e n e r a l e x e r c i s e program. 

I n A p r i l 1984 BBV M e d i c a l S e r v i c e , I n c . performed an 
independent m e d i c a l e x a m i n a t i o n . Dr. I s a a c s o n , o r t h o p e d i c 
surgeon, i s s u e d BBV's m e d i c a l r e p o r t w i t h which Dr. B e r t h and Dr. 
F r y c o n c u r r e d . Dr. I s a a c s o n noted t h a t c l a i m a n t walked w i t h o u t a 
l i m p , had a normal g a i t , and was a b l e t o s q u a t and r i s e w i t h o u t 
d i f f i c u l t y . T h e r e was some t e n d e r n e s s i n p o r t i o n s of c l a i m a n t ' s 
t h o r a c i c , lumbar and s a c r o i l i a c a r e a s , but the d o c t o r found no 
e v i d e n c e of muscle spasms. C l a i m a n t ' s s p i n a l range o f motion 
f i n d i n g s were 90% o f normal. 

Dr. I s a a c s o n opined t h a t c l a i m a n t s u f f e r e d minimal impairment 
w i t h no v o c a t i o n a l r e s t r i c t i o n s a t t r i b u t a b l e t o h i s c o n d i t i o n , 
which was d i a g n o s e d a s " l u m b o s a c r a l c o n t u s i o n by h i s t o r y . " I n the 
hopes of t r e a t i n g c l a i m a n t ' s " a d u l t s i t u a t i o n a l m a l a d j u s t m e n t 
problem," Dr. I s a a c s o n recommended t h a t c l a i m a n t r e t u r n t o the VA 
H o s p i t a l f o r f u r t h e r p s y c h o l o g i c a l c o u n s e l i n g . Dr. S t r e i t z 
c o n c u r r e d w i t h t h i s r e p o r t " i n g e n e r a l , " but f e l t c l a i m a n t s h o u l d 
not r e t u r n t o heavy l i f t i n g , b u c k i n g or f a l l i n g a t t h a t t i m e . Dr. 
S t r e i t z conceded t h a t i t was d i f f i c u l t t o d e t e r m i n e how much o f 
c l a i m a n t ' s l i m i t a t i o n s were based on a p s y c h i a t r i c component 
r a t h e r t h a n a p h y s i c a l component. 

Dr. S t r e i t z l a s t examined c l a i m a n t i n J u l y 1984. At t h a t 
time the d o c t o r r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g some 
e p i s o d e s of h i s l e g g i v i n g way w h i l e working p a r t time a t "odd 
j o b s . " Dr. S t r e i t z opined t h a t c l a i m a n t ' s p r o g n o s i s was guarded 
and p r e d i c t e d t h a t h i s symptoms were c h r o n i c , w i t h the p o s s i b i l i t y 
of s i g n i f i c a n t p s y c h o l o g i c f a c t o r s i m p a c t i n g h i s r e c o v e r y . 

At the time of h e a r i n g c l a i m a n t had r e c e n t l y begun r e c e i v i n g 
t r e a t m e n t from Dr. Johnson, who had recommended d a i l y p h y s i c a l 
t h e r a p y . These t r e a t m e n t s c o n s i s t e d p r i m a r i l y of massage and 
sound t r e a t m e n t s , i n a d d i t i o n t o the m e d i c a t i o n c l a i m a n t h a s t a k e n 
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a s p r e s c r i b e d s i n c e h i s i n j u r y . C l a i m a n t e x p e r i e n c e s back p a i n 
a p p r o x i m a t e l y a t b e l t l e v e l , w i t h p a i n i n t o t h e l e f t l e g and 
t h i g h . S i n c e the i n j u r y h i s l i f t i n g , bending and s t o o p i n g 
c a p a b i l i t i e s have been s i g n i f i c a n t l y r e duced and h i s r e c r e a t i o n a l 
a c t i v i t i e s s e v e r e l y c u r t a i l e d . C l a i m a n t o p ined t h a t he p r e s e n t l y 
c o u l d not l i f t 20 pounds r e p e a t e d l y . 

C l a i m a n t a t t e m p t e d t o r e t u r n t o work i n J u l y 1984, but was 
f o r c e d t o s t o p on t h e t h i r d day b e c a u s e h i s l e g s gave way. P r i o r 
to h i s compensable i n j u r y he was a b l e t o p e r f o r m t h e s e heavy work 
a c t i v i t i e s w i t h o u t d i f f i c u l t y , d e s p i t e s c a r s from b u l l e t wounds i n 
h i s l e f t h i p , a l e f t l e g which was 3/4 of an i n c h s h o r t e r t h a n h i s 
r i g h t l e g and a r i g h t h i p which was broken i n a 198.1 t r u c k 
a c c i d e n t . C l a i m a n t has r e c e i v e d a 50% VA d i s a b i l i t y award 
stemming from h i s b u l l e t wounds which were i n c u r r e d w h i l e s e r v i n g 
i n V i e t n a m . 

C l a i m a n t h a s a 10th grade e d u c a t i o n and no GED. I n a d d i t i o n 
to h i s a p p r o x i m a t e l y 12 y e a r s of e x p e r i e n c e i n t i m b e r f a l l i n g and 
b u c k i n g , he h a s worked a t plywood m i l l s . W h i l e i n the Army he 
worked a s a tank mechanic. He has a p p l i e d f o r mechanic work w i t h 
a c i t y bus system and f o r k i t c h e n work a t the VA H o s p i t a l , b u t has 
been a d v i s e d t h a t he would not be c o n s i d e r e d w i t h o u t a "complete 
r e l e a s e . " C l a i m a n t i s a l s o i n t e r e s t e d i n r e c e i v i n g t r a i n i n g i n 
w e l d i n g and c a r p e n t r y . 

We a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n t h a t t h e D e t e r m i n a t i o n 
O r d e r ' s 10% award was i n s u f f i c i e n t . However, we c o n s i d e r the 
R e f e r e e ' s 35% award t o be e x c e s s i v e . 

P u r s u a n t t o OAR 436-65-600 e t s e q . , i n r a t i n g the e x t e n t of 
c l a i m a n t ' s d i s a b i l i t y r e s u l t i n g from h i s compensable i n j u r y we 
c o n s i d e r h i s age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , m ental 
c a p a c i t y , e m o t i o n a l s t a t e , l a b o r market f i n d i n g s and p h y s i c a l 
impairment, i n c l u d i n g d i s a b l i n g p a i n . A f t e r c o m p l e t i n g our de 
novo r e v i e w and c o n s i d e r i n g the above g u i d e l i n e s , we c o n c l u d e t h a t 
an award of 20% u n s c h e d u l e d permanent d i s a b i l i t y would more 
a p p r o p r i a t e l y compensate c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 21, 1984 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u of t he R e f e r e e ' s permanent 
d i s a b i l i t y award, c l a i m a n t i s awarded an a d d i t i o n a l 10% (32°) 
u n s c h e d u l e d permanent d i s a b i l i t y , f o r a t o t a l award of 20% (64°) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s back i n j u r y . C l a i m a n t ' s 
a t t o r n e y ' s f e e s h a l l be a d j u s t e d a c c o r d i n g l y . The remainder of 
the R e f e r e e ' s o r d e r i s a f f i r m e d . 

GARLAND COMBS, C l a i m a n t WCB 84-05836 
K e l l e y & K e l l e y , C l a i m a n t ' s A t t o r n e y s J u n e 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e F o s t e r ' s 
o r d e r w h i c h d i r e c t e d i t to r e c l a s s i f y c l a i m a n t ' s l e f t arm c l a i m a s 
a d i s a b l i n g i n j u r y and pay temporary p a r t i a l d i s a b i l i t y u n t i l 
c l a i m c l o s u r e . On r e v i e w , S A I F contends the R e f e r e e l a c k e d 
j u r i s d i c t i o n t o o r d e r the c l a i m r e c l a s s i f i e d b e c a u s e c l a i m a n t d i d 
not r e q u e s t r e c l a s s i f i c a t i o n w i t h i n one y e a r of h i s i n j u r y . We 
a g r e e and r e v e r s e . 
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C l a i m a n t was 64 y e a r s of age a t the time of h e a r i n g . He i s 
employed a s a m i n i s t e r , handyman and j a n i t o r f o r a community 
c h u r c h . On May 4, 1983 c l a i m a n t f e l l backward on a s t a i r w a y , 
s u s t a i n i n g a n o n - d i s p l a c e d f r a c t u r e of t h e d i s t a l r a d i u s and u l n a r 
s t y l o i d of the l e f t arm. The arm was c a s t e d and c l a i m a n t r e t u r n e d 
home. Due t o h i s i n a b i l i t y t o perform a l l of h i s maintenance 
d u t i e s , c l a i m a n t ' s w i f e a s s i s t e d him and r e c e i v e d a p o r t i o n of h i s 
s a l a r y . 

C l a i m a n t p r e p a r e d h i s i n j u r y c l a i m and a l s o s i g n e d t h e c l a i m 
on b e h a l f of h i s employer. On June 8, 1983 S A I F a c c e p t e d t h e 
c l a i m as a n o n d i s a b l i n g i n j u r y . Ms. L o r d , a l e g a l o p e r a t i o n s 
a n a l y s t f o r S A I F , t e s t i f i e d t h a t c l a i m a n t ' s f i l e i n d i c a t e d t h a t a 
n o t i c e of a c c e p t a n c e of the c l a i m had been s e n t to c l a i m a n t and t o 
h i s employer and t h a t n e i t h e r n o t i c e had been r e t u r n e d a s 
n o n d e l i v e r a b l e . A c c o r d i n g t o Ms. L o r d each n o t i c e of a c c e p t a n c e 
c o n t a i n s a r e c i t a t i o n of t h e "worker's r i g h t s . " 

A copy of a n o t i c e of a c c e p t a n c e form was a d m i t t e d i n t o 
e v i d e n c e . The n o t i c e d e f i n e d an i n j u r y a s " n o n - d i s a b l i n g " where 
time l o s s d i d not exceed t h r e e days and no permanent p h y s i c a l 
impairment r e s u l t e d from t h e i n j u r y . I n the e v e n t the worker f e l t 
a m i s t a k e had been made i n c l a s s i f y i n g the c l a i m n o n d i s a b l i n g , the 
worker was d i r e c t e d t o c a l l S A I F . I f o b j e c t i o n s t o t h e 
c l a s s i f i c a t i o n remained, the worker was a d v i s e d t h a t a w r i t t e n 
r e q u e s t f o r r e c l a s s i f i c a t i o n c o u l d be made t o the Workers' 
Compensation Department w i t h i n one y e a r from t h e d a t e of i n j u r y . 
The n o t i c e a l s o a d v i s e d the worker of h e a r i n g and a g g r a v a t i o n 
r i g h t s , i n a d d i t i o n t o t h e Workers' Compensation Board's 
c o n t i n u i n g j u r i s d i c t i o n o ver the c l a i m . The n o t i c e l i s t e d t h e 
a d d r e s s e s f o r t he Workers' Compensation Department and Board, as 
w e l l a s a t o l l - f r e e t e l e p h o n e number f o r the Department. 

C l a i m a n t t e s t i f i e d t h a t he r e c e i v e d a form from S A I F a d v i s i n g 
him t h a t he was not e n t i t l e d to any compensation, but he had no 
r e c o l l e c t i o n of b e i n g informed of h i s h e a r i n g and a p p e a l r i g h t s . 

C l a i m a n t ' s c a s t was removed on June 8, 1983. On June 10, 
1983 h i s t r e a t i n g p h y s i c i a n , Dr. M c N e i l l y , a d v i s e d S A I F t h a t 
c l a i m a n t was r e l e a s e d t o r e g u l a r work, but not m e d i c a l l y 
s t a t i o n a r y . Dr. M c N e i l l y d i d not f o r e s e e permanent impairment, 
but mentioned the p o s s i b i l i t y of p o s t - f r a c t u r e a r t h r i t i s . 
C l a i m a n t d i d not r e t u r n t o Dr. M c N e i l l y f o r t r e a t m e n t of h i s w r i s t 
u n t i l J u l y 1984. At t h a t time c l a i m a n t ' s c o m p l a i n t s i n c l u d e d 
moderate s w e l l i n g , " c o n s i d e r a b l e t i n g l i n g " i n the w r i s t , poor 
f u n c t i o n , slow d e x t e r i t y , and " c o n s i d e r a b l y " d e c r e a s e d range of 
motion. The d o c t o r d i a g n o s e d c l a i m a n t ' s c o n d i t i o n a s 
p o s t - t r a u m a t i c a r t h r i t i s . Dr. M c N e i l l y p r e s c r i b e d a w r i s t 
i m m o b i l i z e r , removable s p l i n t and m e d i c a t i o n , w i t h the p o s s i b i l i t y 
of a s u r g i c a l f u s i o n s h o u l d c l a i m a n t ' s symptoms p e r s i s t . Dr. 
M c N e i l l y opined t h a t c l a i m a n t ' s p h y s i c a l a c t i v i t y s h o u l d have been 
l i m i t e d f o r a p e r i o d of t h r e e months f o l l o w i n g h i s i n j u r y . 

On May 24, 1984 c l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t the 
Department r e c l a s s i f y the c l a i m . The Department responded t h a t 
s i n c e the r e q u e s t was beyond one y e a r from the d a t e o f i n j u r y , i t 
was p r e c l u d e d from a c t i n g upon the r e q u e s t p u r s u a n t t o ORS 
656.262(12) u n t i l the c l a i m had been p r o c e s s e d a s an a g g r a v a t i o n 
c l a i m . 
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The R e f e r e e c o n c l u d e d t h a t ORS 656.262(12) was i n a p p l i c a b l e 
inasmuch a s c l a i m a n t ' s c o n t e n t i o n was not t h a t an i n i t i a l l y 
n o n d i s a b l i n g i n j u r y had become d i s a b l i n g as t h e s t a t u t e 
c o n t e m p l a t e s , but t h a t h i s i n j u r y had a l w a y s been d i s a b l i n g and 
was i m p r o p e r l y c l a s s i f i e d . T h e r e f o r e , the R e f e r e e r e a s o n e d t h a t 
no time l i m i t a t i o n s t o c o n t e s t the improper c l a s s i f i c a t i o n had 
been t r i g g e r e d and t h a t c l a i m a n t was f r e e t o c o n t e s t t h e 
c l a s s i f i c a t i o n u n f e t t e r e d by the one y e a r time l i m i t o f ORS 
6 5 6 . 2 6 2 ( 1 2 ) . 

S i n c e the R e f e r e e ' s o r d e r , the Board i s s u e d i t s Order on 
Review i n Deborah L . Greene, 37 Van N a t t a 575 ( 1 9 8 5 ) . I n Greene 
the c l a i m a n t ' s back c l a i m was a c c e p t e d as a n o n d i s a b l i n g i n j u r y 
s i n c e t h e c l a i m a n t n e i t h e r sought m e d i c a l t r e a t m e n t nor m i s s e d 
time from work. The Board found t h a t the i n s u r e r ' s d e n i a l of 
subsequent m e d i c a l s e r v i c e s r e n d e r e d more tha n one y e a r 
p o s t - i n j u r y was not an attempt to deny a c l a i m p r i o r t o c l o s u r e a s 
p r e c l u d e d by S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 
(1983) and i t s progeny, but i n s t e a d was a d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r an i n i t i a l l y n o n d i s a b l i n g i n j u r y a s 
e n v i s i o n e d by ORS 656.262(12) and ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . The Board 
f u r t h e r r e a s o n e d t h a t by r e c e i v i n g the n o t i c e of a c c e p t a n c e , t h e 
c l a i m a n t had the i n f o r m a t i o n w i t h which to c h a l l e n g e any a s p e c t of 
h e r c l a i m w i t h i n the p r e s c r i b e d one y e a r p e r i o d s h o u l d she have so 
c h o s e n . 

P o r t i o n s o f t h i s c a s e a r e analogous t o Greene. S p e c i f i c a l l y , 
c l a i m a n t ' s r e q u e s t f o r r e c l a s s i f i c a t i o n was made more t h a n one 
y e a r from the d a t e of h i s i n j u r y , as was Mrs. Greene's c l a i m f o r 
m e d i c a l s e r v i c e s . ORS 656.262(12) i s a p p l i c a b l e i n e i t h e r 
i n s t a n c e . As was the c a s e w i t h Mrs. Greene, c l a i m a n t ' s p r e s c r i b e d 
c o u r s e of a c t i o n was t o approach the m a t t e r a s an a g g r a v a t i o n 
c l a i m a c c o r d i n g to ORS 656.273. Inasmuch as c l a i m a n t p r o s e c u t e d 
h i s c l a i m a s a r e q u e s t f o r r e c l a s s i f i c a t i o n t o t h e E v a l u a t i o n 
D i v i s i o n , t h e D i v i s i o n and t he R e f e r e e were w i t h o u t j u r i s d i c t i o n 
to comply w i t h h i s w i s h e s . See Anthony A. Bono, 35 Van N a t t a 1, 
6-8, r e v ' d on o t h e r grounds, 66 Or App 138 ( 1 9 8 3 ) , r e v ' d on o t h e r 
grounds, 298 Or 405 ( 1 9 8 4 ) . 

C l a i m a n t ' s argument t h a t the one y e a r p e r i o d f o r 
r e c l a s s i f i c a t i o n , a s c o n t a i n e d i n ORS 6 5 6 . 2 6 2 ( 1 2 ) , does not a p p l y 
t o an i n j u r y which was i m p r o p e r l y c l a s s i f i e d a s n o n d i s a b l i n g i s 
not p e r s u a s i v e . The s t a t u t e makes no d i s t i n c t i o n between a c l a i m 
i n i t i a l l y a c c e p t e d a s n o n d i s a b l i n g which h a s become d i s a b l i n g 
w i t h i n one y e a r from t h e d a t e of i n j u r y and an i n j u r y w h i c h 
a p p e a r s d i s a b l i n g from the o u t s e t , but which was c l a s s i f i e d a s 
n o n d i s a b l i n g . Thus, we c o n c l u d e t h a t c l a i m a n t h a s one y e a r from 
the d a t e of i n j u r y t o c o n t e s t the c l a s s i f i c a t i o n d i r e c t l y t o t h e 
Department, r e g a r d l e s s of whether h i s i n i t i a l l y n o n d i s a b l i n g 
i n j u r y h a s become d i s a b l i n g or h i s i n j u r y h a s a l w a y s been 
d i s a b l i n g . 

To f o l l o w c l a i m a n t ' s c o n t e n t i o n t o i t s n a t u r a l c o n c l u s i o n , 
u n l e s s a c l a i m was c l o s e d p u r s u a n t t o ORS 656.268(3) t h e s t a t u t e 
of l i m i t a t i o n s f o r a d d r e s s i n g the i s s u e of improper c l a s s i f i c a t i o n 
would be t o l l e d . A c c o r d i n g l y , i t would n e c e s s a r i l y f o l l o w t h a t 
the c l a i m would p e r p e t u a l l y remain i n open s t a t u s . Such a 
c o n c l u s i o n i s c o n t r a r y t o the p r e c e p t s of ORS 656.262(12) and 
6 5 6 . 2 7 3 ( 4 ) ( b ) . I n a d d i t i o n , c l a i m a n t ' s i n t e r p r e t a t i o n i s i n 
d i s a g r e e m e n t w i t h Workers' Compensation Department B u l l e t i n No. 
139 ( J a n u a r y 29, 1984) whic h s t a t e s t h a t a n o t i c e of c l o s u r e i s 
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not r e q u i r e d on c l a i m s w h i c h a r e i n i t i a l l y a c c e p t e d a s 
n o n d i s a b l i n g and where no temporary d i s a b i l i t y h a s been p a i d . 
Moreover, we note t h a t ORS 656.268(3) s t a t e s t h a t a n o n d i s a b l i n g 
c l a i m "may" be c l o s e d by means of a n o t i c e of c l o s u r e , i t does not 
r e q u i r e f o r m a l c l o s u r e . Thus, a l t h o u g h the r e c i t a t i o n o f r i g h t s 
c o n t a i n e d i n the n o t i c e of a c c e p t a n c e a p p e a r s t o conform t o t h e 
r e q u i r e m e n t s f o r a n o t i c e of c l a i m c l o s u r e , the n o t i c e of 
a c c e p t a n c e need not be c o n s t r u e d as a n o t i c e of c l a i m c l o s u r e 
s i n c e S A I F was under no o b l i g a t i o n t o f o r m a l l y c l o s e the c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 7, 1985 i s r e v e r s e d . 
C l a i m a n t ' s r e q u e s t f o r r e l i e f i s d e n i e d . 

HAROLD L. DOTSON, C l a i m a n t WCB 83-06463 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u n e 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Podnar's 
o r d e r which awarded c l a i m a n t ' s a t t o r n e y a f e e of $2,000 f o r 
s e r v i c e s p r i o r t o h e a r i n g i n o b t a i n i n g a c c e p t a n c e of a c e r v i c a l 
s p i n e c o n d i t i o n . The i s s u e on r e v i e w i s the a t t o r n e y ' s f e e . 

The i s s u e a t the h e a r i n g was the amount of the a t t o r n e y ' s f e e 
t o be awarded. A l l o t h e r i s s u e s had been s e t t l e d and both p a r t i e s 
s u b m i t t e d the i s s u e of the f e e to the R e f e r e e . To s e t t h e f e e , 
the R e f e r e e c o n s i d e r e d the t h i c k n e s s of the f i l e , the number of 
h o u r s worked, the d i l i g e n c e shown by c l a i m a n t ' s a t t o r n e y and t h e 
r e s u l t f o r c l a i m a n t . 

S A I F argued t h a t c l a i m a n t ' s a t t o r n e y s h o u l d o n l y be awarded 
25% of the m e d i c a l b i l l s and t h a t an a t t o r n e y ' s f e e award of $750 
f o r an u n r e l a t e d s h o u l d e r c o n d i t i o n s h o u l d be f a c t o r e d i n t o the 
c o n s i d e r a t i o n of c l a i m a n t ' s a t t o r n e y ' s f e e . S A I F a l s o contended 
t h a t i t had a c c e p t e d the c e r v i c a l c o n d i t i o n even w i t h o u t t h e 
a t t o r n e y ' s s e r v i c e s based on subsequent d i a g n o s t i c t e s t i n g a f t e r 
i t s d e n i a l . 

On May 10, 1983 Dr. N o r r i s - P e a r c e r e p o r t e d t o S A I F t h a t 
c l a i m a n t had C6-7 r a d i c u l o p a t h y c o n f i r m e d by x - r a y and 
thermogram. He opined t h a t i t was r e l a t e d t o c l a i m a n t ' s work and 
not r e l a t e d t o c l a i m a n t ' s s h o u l d e r c o n d i t i o n . He recommended a 
myelogram and s u r g e r y . He s p e c i f i c a l l y s t a t e d t h a t a new c l a i m 
s h o u l d be opened. 

On May 13, 1983 Dr. Golden examined c l a i m a n t and found no 
e v i d e n c e of r a d i c u l o p a t h y on p h y s i c a l e x a m i n a t i o n , but he took no 
x - r a y s and had no o t h e r i n f o r m a t i o n . 

On June 24, 1983 S A I F d e n i e d the c e r v i c a l s p i n e c o n d i t i o n . 
On June 27, 1983 S A I F and c l a i m a n t r e a c h e d a s t i p u l a t e d s e t t l e m e n t 
r e g a r d i n g c l a i m a n t ' s s h o u l d e r . 

On A p r i l 11, 1984 Dr. Smith examined c l a i m a n t and d i a g n o s e d 
C5-6 r a d i c u l o p a t h y and recommended a myelogram and d i s c o g r a m . On 
A p r i l 24, 1984 a myelogram c o n f i r m e d a d i s c b u l g e a t C5-6. On 
J u l y 17, 1984 Dr. Rosenbaum agreed w i t h Dr. S m i t h ' s d i a g n o s i s and 
recommendation f o r s u r g e r y . On August 14, 1984 Dr. Smith 
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performed d i s k e c t o m y and f u s i o n w h i c h S A I F had i n d i c a t e d t o t h e 
d o c t o r would be compensable. 

S A I F a c c e p t e d t h e c l a i m on November 9, 1984, but r e f u s e d t o 
pay c l a i m a n t ' s a t t o r n e y any f e e . The d i s p u t e about t h e a t t o r n e y ' s 
fe e was s u b m i t t e d t o the R e f e r e e on December 5, 1984. 

The Board a f f i r m s the o r d e r of the R e f e r e e . 

C l a i m a n t ' s a t t o r n e y h a s r e q u e s t e d a f e e f o r d e f e n d i n g t h e 
a t t o r n e y ' s f e e awarded by the R e f e r e e . An a t t o r n e y ' s f e e award i s 
a p p r o p r i a t e on r e v i e w when the i n s u r e r r a i s e s t h e i s s u e o f the 
c o m p e n s a b i l i t y of t h e u n d e r l y i n g c l a i m by way of c r o s s a p p e a l o r 
by r a i s i n g i t i n a r e s p o n s e b r i e f . T e e l v. Weyerhaeuser Co., 294 
Or 588 ( 1 9 8 3 ) ; Judy M. F r i e d r i c h , 36 Van N a t t a 1210 ( 1 9 8 4 ) . 
C o m p e n s a b i l i t y of c l a i m a n t ' s c o n d i t i o n was not an i s s u e on r e v i e w , 
and our d e c i s i o n w i l l not e f f e c t any change i n compensation p a i d 
t o the i n j u r e d worker. No c a s e or s t a t u t e has been c i t e d t o us 
f o r t h e p r o p o s i t i o n t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e 
f o r d e f e n d i n g o n l y the a t t o r n e y ' s f e e awarded by the R e f e r e e . I t 
h a s p r e v i o u s l y been h e l d t h a t i n s u r e r - p a i d a t t o r n e y ' s f e e s a r e not 
c o m p e n s a t i o n t o the c l a i m a n t and a r e , t h e r e f o r e , t o be t r e a t e d 
d i f f e r e n t l y . E.g., R o b e r t G. P e r k i n s , 36 Van N a t t a 1050 (1984) 
( d i s c u s s i o n of o f f s e t f o r a t t o r n e y ' s f e e a l l o w e d out of 
c o m p e n s a t i o n a s opposed t o non-payment of a t t o r n e y ' s f e e awarded 
i n a d d i t i o n t o c o m p e n s a t i o n ) . Having no s t a t u t o r y a u t h o r i t y t o 
award a f e e t o c l a i m a n t ' s a t t o r n e y f o r d e f e n d i n g the f e e awarded 
by the R e f e r e e , we do not award a f e e t o c l a i m a n t ' s a t t o r n e y f o r 
s e r v i c e s on Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 12, 1984 i s a f f i r m e d . 

A R L I S S D. INGRAM, C l a i m a n t WCB 82-06472 
Kenneth P e t e r s o n , C l a i m a n t ' s A t t o r n e y J u n e 28, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s c a s e i s b e f o r e the Board on remand from the C o u r t of 
A p p e a l s . AMFAC, I n c . v. Ingram, 72 Or App 168, r e v den 299 Or 37 
( 1 9 8 5 ) . We have been i n s t r u c t e d to r e i n s t a t e the e m p l o y e r ' s 
d e n i a l of c l a i m a n t ' s c l a i m f o r c a r p a l t u n n e l d i s e a s e . 

Now, t h e r e f o r e , the employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r 
c a r p a l t u n n e l d i s e a s e d a t e d J u l y 6, 1982 i s r e i n s t a t e d and 
a f f i r m e d . 

I T I S SO ORDERED. 

HARLAN L . LONG, C l a i m a n t WCB 84-00149 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y J u n e 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t h a s r e q u e s t e d t h a t we r e c o n s i d e r our Order on 
R e c o n s i d e r a t i o n i s s u e d June 7, 1985 i n which we a l l o w e d t h e S A I F 
C o r p o r a t i o n t o o f f s e t permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d 
a f t e r the e f f e c t i v e d a t e o f c l a i m a n t ' s award of permanent t o t a l 
d i s a b i l i t y a g a i n s t the permanent t o t a l d i s a b i l i t y b e n e f i t s . 
C l a i m a n t u r g e s t h a t any b e n e f i t s p a i d p u r s u a n t t o the R e f e r e e ' s 
o r d e r d u r i n g the p e r i o d t h a t Board r e v i e w was p ending c a n n o t be 
r e c o v e r e d "by o f f s e t or o t h e r w i s e , " r e l y i n g upon ORS 6 5 6 . 3 1 3 ( 2 ) . 
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I n P a c i f i c Motor T r u c k i n g v. Yea g e r , 64 Or App 28 ( 1 9 8 3 ) , the 
C o u r t of A p p e a l s r u l e d t h a t a c l a i m a n t c o u l d not be awarded 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s i n a d d i t i o n t o permanent 
t o t a l d i s a b i l i t y b e n e f i t s . The s t a t u t e s and c a s e s r e l i e d upon by 
c l a i m a n t i n t h i s c a s e a l l c o n t e m p l a t e a s i t u a t i o n i n which t h e 
f i n a l d i s p o s i t i o n of t h e c l a i m r e s u l t s i n a l o w e r i n g o f a p r e v i o u s 
award. ORS 656.313(2) p r o h i b i t s r e c o v e r y of e r r o n e o u s l y p a i d 
c o m p e n s a t i o n i n s u c h c a s e s , but does not a p p l y i n c a s e s s u c h a s 
t h i s one, where the f i n a l d i s p o s i t i o n of a c l a i m r e s u l t s i n an 
i n c r e a s e d award. 

C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s a l l o w e d . On 
r e c o n s i d e r a t i o n we adhere t o and r e p u b l i s h our former o r d e r s . 

I T I S SO ORDERED. 

WESLEY L. McBRIDE, C l a i m a n t WCB 84-05143 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y J u n e 28, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n o f R e f e r e e M i c h a e l 
J o h n s o n ' s o r d e r which i n c r e a s e d h i s award of un s c h e d u l e d permanent 
d i s a b i l i t y f o r a low back i n j u r y from 20% (64°), a s awarded by an 
October 18, 1983 D e t e r m i n a t i o n Order, to 45% (144°). On r e v i e w , 
the s o l e i s s u e i s e x t e n t of uns c h e d u l e d d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The R e f e r e e s t a t e d t h a t the " f u t i l i t y " d o c t r i n e , as d i s c u s s e d 
i n B u t c h e r v. S A I F , 45 Or App 313, 317 ( 1 9 8 0 ) , o n l y a p p l i e d t o 
p h y s i c a l l y i n c a p a c i t a t e d w o r k e r s , but not to the s o - c a l l e d "odd 
l o t " w o r k e r s . Subsequent t o the R e f e r e e ' s o r d e r t h e Board i s s u e d 
i t s d e c i s i o n i n George M. T u r n e r , 37 Van N a t t a 531 (May 7, 1985) 
which c o n t r a d i c t s the R e f e r e e ' s s t a t e m e n t . I n T u r n e r we h e l d t h a t 
a c l a i m a n t may be e x c u s e d from the seek-work r e q u i r e m e n t of ORS 
656. 2 0 6 ( 3 ) as a r e s u l t of m e d i c a l f a c t o r s and s o c i a l / v o c a t i o n a l 
f a c t o r s . 

T h i s s u p p l e m e n t a t i o n h a s no e f f e c t upon our u l t i m a t e 
c o n c l u s i o n t h a t c l a i m a n t f a i l e d t o prove h i s e n t i t l e m e n t t o an 
award of permanent t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 18, 1985, as supplemented 
h e r e i n , i s a f f i r m e d . 

VINCENT L. MEYER, C l a i m a n t WCB 81- 0 6 1 5 0 , 80-11612 & 80-11611 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s c a s e i s b e f o r e the Board on remand from the C o u r t o f 
A p p e a l s . Meyer v. S A I F , 71 Or App 371 ( 1 9 8 4 ) , r e v den 299 Or 203 
( 1 9 8 5 ) . We have been i n s t r u c t e d t o o r d e r a c c e p t a n c e of c l a i m a n t ' s 
a s b e s t o s i s c l a i m . 
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Now, t h e r e f o r e , t h e S A I F C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
c l a i m f o r a s b e s t o s i s d a t e d June 26, 1981 i s s e t a s i d e and 
c l a i m a n t ' s c l a i m i s remanded t o the S A I F C o r p o r a t i o n f o r 
a c c e p t a n c e and p r o c e s s i n g , i n c l u d i n g t h e payment o f b e n e f i t s , 
a c c o r d i n g t o law. 

I T I S SO ORDERED. 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e S h e b l e y ' s Order w h i c h s e t a s i d e i t s d e n i a l of a g g r a v a t i o n 
of c l a i m a n t ' s f i n g e r i n j u r y and awarded 50° f o r 33 1/3% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r l o s s of use or f u n c t i o n o f 
c l a i m a n t ' s l e f t f o r e a r m i n a d d i t i o n t o t he D e t e r m i n a t i o n Order 
d a t e d March 9, 1984 which awarded 2.2° f o r 10% l o s s of use due t o 
p a i n i n c l a i m a n t ' s middle f i n g e r on the l e f t hand. C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w but f i l e d o n l y a r e s p o n d e n t ' s b r i e f . By 
s e p a r a t e motion, S A I F r e q u e s t s a u t h o r i z a t i o n of an o f f s e t f o r 
i n t e r i m c o m p e n s a t i o n p a i d pending d e n i a l . The i s s u e s on r e v i e w 
a r e a g g r a v a t i o n and s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

On the i s s u e of t h e r e q u e s t e d o f f s e t f o r i n t e r i m 
c ompensation, we f i n d t h a t the i s s u e was not r a i s e d by p l e a d i n g s 
or r e p r e s e n t a t i o n s of c o u n s e l a t or b e f o r e h e a r i n g and, t h e r e f o r e , 
w i l l not be c o n s i d e r e d on r e v i e w . C l a r k v. S A I F , 50 Or App 139 
( 1 9 8 1 ) ; Robert R. Delugach, 37 Van N a t t a 63 ( 1 9 8 5 ) . 

The Board a f f i r m s and adopts t h e o r d e r of t he R e f e r e e . 

The R e f e r e e ' s o r d e r d a t e d November 30, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by t he S A I F C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
G a l t o n ' s o r d e r w h i c h : (1) awarded c l a i m a n t 64° f o r 20% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o c l a i m a n t ' s p r i o r 
awards o f 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h e r 
neck and low back and 19.2° f o r 10% l o s s o f use of h e r r i g h t arm; 
and ( 2 ) a l l o w e d a d d i t i o n a l temporary t o t a l d i s a b i l i t y f o r t he 
p e r i o d November 3, 1980 through A p r i l 15, 1981. 

C l a i m a n t was employed as an apartment manager. Her work 
r e q u i r e d not o n l y showing apartments and c o l l e c t i n g r e n t , b ut a l s o 
s u c h a c t i v i t i e s a s moving heavy a p p l i a n c e s , c l e a n i n g and 
p a i n t i n g . C l a i m a n t i n j u r e d h e r low back, l e f t h i p , r i g h t 
s h o u l d e r , neck and upper d o r s a l s p i n e i n l i f t i n g i n c i d e n t s i n 1979. 

ANNA MILLER, C l a i m a n t 
B e c k e r , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 84-02995 
J u n e 28, 1985 
O r d e r on Re v i e w 

ORDER 

DAWN O'BRIEN, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
G. Howard C l i f f , D e f e n s e A t t o r n e y 

WCB 83-09480 
J u n e 28, 1985 
O r d e r on Re v i e w 

E a r l y t r e a t m e n t was c o n s e r v a t i v e . C l a i m a n t came under t h e 
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c a r e of Dr. S t i g e r , an o s t e o p a t h , i n J a n u a r y 1980. H i s d i a g n o s i s 
i n c l u d e d l u m b o s a c r a l s t r a i n , l e f t s a c r o i l i i t i s , lumbar s o m a t i c 
d y s f u n c t i o n s e c o n d a r y t o l u m b o s a c r a l s t r a i n , r i g h t 
a c r o m i o c l a v i c u l a r s t r a i n w i t h d y s f u n c t i o n of t h e m u s c u l a t u r e o f 
the r i g h t s c a p u l a and l e f t s c i a t i c n e u r a l g i a . An A p r i l 1980 
myelogram was normal. 

C l a i m a n t was examined by O r t h o p a e d i c C o n s u l t a n t s on June 25, 
1980. They d i a g n o s e d lumbar s p i n e s t r a i n w i t h r a d i c u l a r symptoms 
but no r a d i c u l o p a t h y i d e n t i f i e d , c e r v i c a l s p i n e s t r a i n and m i l d 
f u n c t i o n a l o v e r l a y . They opined t h a t c l a i m a n t was s t a t i o n a r y and 
t h a t she c o u l d r e t u r n t o h e r p r i o r o c c u p a t i o n w i t h l i g h t t o medium 
l i m i t a t i o n s , l i m i t i n g l i f t i n g t o 15 pounds r e p e a t e d l y and 30 
pounds o c c a s i o n a l l y . 

An August 15, 1980 D e t e r m i n a t i o n Order was f o l l o w e d by a 
September 16, 1980 S t i p u l a t i o n awarding a t o t a l of 10% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r l o s s of use of h e r r i g h t arm and 
20% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t was found 
m e d i c a l l y s t a t i o n a r y a s of June 25, 1980. 

C l a i m a n t e x p e r i e n c e d an a g g r a v a t i o n of h e r compensable 
c o n d i t i o n i n October 1980. Dr. S t i g e r h o s p i t a l i z e d h e r on 
October 23, 1980 f o r back p a i n w i t h r a d i a t i o n down h e r r i g h t l e g . 
W h i l e h o s p i t a l i z e d she was examined by D r s . Borman and 
H e a t h e r i n g t o n , both o s t e o p a t h s . Dr. Borman s u g g e s t e d m a n i p u l a t i o n 
under g e n e r a l a n e s t h e s i a , which Dr. H e a t h e r i n g t o n performed on 
October 29, 1980. I n d i s c h a r g i n g c l a i m a n t on October 31, 1980, 
Dr. S t i g e r r e p o r t e d : 

"The p a t i e n t had a re m a r k a b l e d e c r e a s e i n 
symptomatology f o l l o w i n g s u r g e r y . The n e x t 
day she was much more c o m f o r t a b l e and a b l e 
t o ambulate and s i t w i t h v i r t u a l l y no 
d i s c o m f o r t . Two days a f t e r the p r o c e d u r e 
she s t i l l i s q u i t e c o m f o r t a b l e and 
t h e r e f o r e , we a r e d i s m i s s i n g h e r from the 
h o s p i t a l and we a r e going t o c o n t i n u e w i t h 
the a n t i - i n f l a m m a t o r y a g e n t s and Naprosyn, 
250 mg. t . i . d , and F l e x o r i l 1 t . i . d . and 
Da r v o c e t N 100 f o r p a i n . Because she l i v e s 
so f a r from our o f f i c e we a r e goin g t o p u t 
h e r back to work on November 3 and r e t u r n 
t o o f f i c e on the 13th or sooner i f 
n e c e s s a r y . " 

On November 7, 1980, Dr. S t i g e r wrote to the i n s u r e r t h a t a 
r e c u r r e n c e of c l a i m a n t ' s symptomatology had r e q u i r e d h e r October 
1980 h o s p i t a l i z a t i o n and t h a t she was then under h i s c a r e f o r h e r 
r e c u r r e n t back problem. 

Dr. Borman reexamined c l a i m a n t on December 16, 1980. He 
r e p o r t e d t h a t c l a i m a n t s t a t e d t h a t she f e l t worse e v e r s i n c e t h e 
m a n i p u l a t i o n d u r i n g h e r h o s p i t a l i z a t i o n . O s t e o p a t h i c e v a l u a t i o n 
f a i l e d t o r e v e a l any s i g n i f i c a n t changes i n c l a i m a n t ' s c o n d i t i o n , 
a l t h o u g h she complained of more e x t e n s i v e p a i n . He s t a t e d : 

" T h i s p a t i e n t p r e s e n t s a r a t h e r d i f f i c u l t 
d i a g n o s t i c problem. Based upon the p r e s e n t 
e x a m i n a t i o n the s u b j e c t i v e symptoms a r e not 
n e c e s s a r i l y c o n f i r m e d by o b j e c t i v e 
t e s t i n g . I t would be my recommendation 
t h a t the p a t i e n t ' s i n d u s t r i a l c l a i m be 
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c o n s i d e r e d c l o s e d . I t would appear t h a t a 
25 p e r c e n t permanent p a r t i a l d i s a b i l i t y 
award i s q u i t e generous f o r the symptoms 
f o r w hich the p a t i e n t h a s been t r e a t e d . " 

A F e b r u a r y 1981 lumbar CT s c a n r e v e a l e d no d e f e c t s . C l a i m a n t 
r e c e i v e d p h y s i c a l t h e r a p y b e g i n n i n g i n F e b r u a r y 1981. She was 
t r e a t e d by Dr. S t i g e r i n t o A p r i l 1981. Dr. S t i g e r r e p o r t e d on 
November 17, 1981 t h a t he had n e i t h e r d e t e r m i n e d the c a u s e o f 
c l a i m a n t ' s c h r o n i c low back p a i n nor found any t r e a t m e n t t h a t was 
p a r t i c u l a r l y e f f e c t i v e . He s t a t e d t h a t by the end o f December 
1980 or e a r l y J a n u a r y 1981 h e r s i t u a t i o n had become m e d i c a l l y 
s t a t i o n a r y a g a i n , and t h a t throughout J a n u a r y and F e b r u a r y 1981 
h e r symptomatolgy remained the same. He s t a t e d t h a t a f t e r March 
11, 1981, he no l o n g e r c o n t i n u e d t o t r e a t c l a i m a n t r e g u l a r l y . 
L a t e r i n t h e same r e p o r t , however, he o p i n e d t h a t c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y about A p r i l 15, 1981. 

Dr. Borman opined i n F e b r u a r y 1983 t h a t c l a i m a n t ' s c o n d i t i o n 
became s t a t i o n a r y on or about November 2, 1980. 

C l a i m a n t was e v a l u a t e d a t the Northwest P a i n C e n t e r i n l a t e 
May of 1981. T h e i r f i n d i n g s i n c l u d e d c h r o n i c c e r v i c a l and low 
back p a i n w i t h o u t e v i d e n c e of n e r v e r o o t problems, p s y c h o g e n i c 
m a g n i f i c a t i o n of p a i n , h y s t e r i c a l c o n v e r s i o n e l e m e n t s and poor 
i n c e n t i v e f o r r e d u c t i o n i n p a i n b e h a v i o r due t o s e c o n d a r y g a i n . 
D r s . S e r e s and Yospe s t a t e d t h a t a l t h o u g h i t appeared c l e a r t h a t 
the P a i n C e n t e r c o u l d h e l p c l a i m a n t , she d i d not seem 
a p p r o p r i a t e l y i n t e r e s t e d . They s t a t e d t h a t t h i s s h o u l d g i v e h e r 
a t t e n d i n g p h y s i c i a n s some i n d i c a t i o n of the e x t e n t of h e r 
d i s c o m f o r t w i t h h e r p r e s e n t s i t u a t i o n . 

Dr. P o s t , an o r t h o p e d i c surgeon, examined c l a i m a n t i n June 
1981 and c o n c l u d e d t h a t c l a i m a n t ' s impairment was m i n i m a l . He 
s t a t e d t h a t he c o u l d document no r e a s o n why c l a i m a n t c o u l d not 
r e t u r n t o work i n v o l v i n g p r o l o n g e d s i t t i n g and s t a n d i n g w i t h 
i n c i d e n t a l l i f t i n g up t o 40 pounds. 

A J u l y 17, 1981 D e t e r m i n a t i o n Order awarded temporary t o t a l 
d i s a b i l i t y from October 23 through November 2, 1980, and awarded 
no a d d i t i o n a l permanent d i s a b i l i t y . 

I n e a r l y 1982 c l a i m a n t underwent t e s t i n g a t the C a l l a h a n 
C e n t e r . I t was d e t e r m i n e d t h a t c l a i m a n t c o u l d r e t u r n t o l i g h t 
work w i t h o u t r e p e t i t i v e bending and l i f t i n g o r r e p e t i t i v e neck 
t u r n i n g and w i t h l i f t i n g l i m i t e d to 25 t o 30 pounds. C l a i m a n t 
commenced bookkeeping t r a i n i n g under an a u t h o r i z e d t r a i n i n g 
program i n March 1982. The program was i n i t i a l l y s c h e d u l e d t o end 
i n F e b r u a r y 1983. I n A p r i l 1982 Dr. S t i g e r r e p o r t e d t h a t 
p r o l o n g e d s i t t i n g n e c e s s i t a t e d by the program was c a u s i n g a g r e a t 
d e a l of p a i n and s u g g e s t e d t h a t c l a i m a n t t a k e a l e s s a c c e l e r a t e d 
c o u r s e . The program was s u b s e q u e n t l y r e v i s e d . Dr. S t i g e r 
r e p o r t e d i n November 1982 t h a t c l a i m a n t c o u l d c o n t i n u e t o t a k e t h e 
c o u r s e a t the reduced l e v e l of t h r e e to f o u r h o u r s a day. He 
s t a t e d t h a t d e s p i t e t h i s l i m i t a t i o n , h e r c h a n c e s f o r becoming 
s u c c e s s f u l l y employed a t the o c c u p a t i o n she was b e i n g t r a i n e d f o r 
were q u i t e good b e c a u s e the a n t i c i p a t e d work would a l l o w h e r t o 
move around f r e e l y . C l a i m a n t completed the program i n May 1983. 

On May 20, 1983 Dr. S t i g e r s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n 
would p e r m i t g a i n f u l employment w i t h the f o l l o w i n g r e s t r i c t i o n s : 
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( 1 ) no more tha n f o u r h o u r s of work p e r day, f i v e d a y s p e r week; 
(2) t he p l a c e of employment s h o u l d be f a i r l y c l o s e t o c l a i m a n t ' s 
home so t h a t p r o l o n g e d d r i v i n g c o u l d be a v o i d e d ; (3) no l i f t i n g 
o v e r 20 pounds; and (4) the work needs to p e r m i t a l t e r n a t i o n 
between s i t t i n g and s t a n d i n g . 

C l a i m a n t became employed f u l l time as an a c c o u n t a n t c l e r k i n 
J u l y 1983. A September 6, 1983 D e t e r m i n a t i o n Order a g a i n c l o s e d 
t h e c l a i m . I t awarded a d d i t i o n a l temporary d i s a b i l i t y f o r the 
t r a i n i n g p e r i o d , but awarded no a d d i t i o n a l permanent d i s a b i l i t y . 

C l a i m a n t was h o s p i t a l i z e d from November 29, 1983 t o 
December 3, 1983 f o r s e v e r e low back p a i n . The i n s u r e r a c c e p t e d 
t h i s a s an a g g r a v a t i o n of the compensable c o n d i t i o n . On May 18, 
1984 Dr. S t i g e r o p i n e d t h a t c l a i m a n t was a g a i n m e d i c a l l y 
s t a t i o n a r y , w i t h p a i n i n h e r l e f t l e g and r i g h t s h o u l d e r , l i m i t e d 
lumbar range of motion and t e n d e r n e s s i n the s a c r o i l i a c j o i n t s and 
the m u s c u l a t u r e of the upper back. He s t a t e d t h a t h e r l i m i t a t i o n s 
remained unchanged and t h a t he would c o n t i n u e t o t r e a t h e r r i g h t 
s h o u l d e r b u r s i t i s and o t h e r m e d i c a l problems. 

The most r e c e n t D e t e r m i n a t i o n Order, d a t e d June 15, 1984, 
awarded a d d i t i o n a l temporary d i s a b i l i t y from November 29, 1983 
through May 18, 1984, but no a d d i t i o n a l permanent d i s a b i l i t y . 

Based on c l a i m a n t ' s demeanor a t h e a r i n g the R e f e r e e found h e r 
t o be a c r e d i b l e and r e l i a b l e w i t n e s s who somewhat o v e r f o c u s e d on 
h e r p h y s i c a l symptomatolgy. C l a i m a n t t e s t i f e d t h a t she had no 
back or s p i n e t r o u b l e b e f o r e the compensable i n j u r i e s . She 
a p p e a r s t o have t e s t i f i e d t h a t she improved t e m p o r a r i l y j u s t a f t e r 
the October 1980 h o s p i t a l i z a t i o n . She i n s i s t s t h a t Dr. S t i g e r d i d 
not t e l l h e r t h a t she was r e l e a s e d t o work u n t i l A p r i l 1981. She 
t e s t i f i e d t h a t she c o u l d not have worked i n November 1980 even had 
she been r e l e a s e d . C l a i m a n t t e s t i f i e d t h a t she r e g r e s s e d a g a i n a t 
the end of 1980 and t h a t i n j e c t i o n s by Dr. S t i g e r and p h y s i c a l 
t h e r a p y i n e a r l y 1981 p r o v i d e d some b e n e f i t ; however, on 
c r o s s - e x a m i n a t i o n she s t a t e d t h a t h e r c o n d i t i o n d i d not change 
from December 1980 t o A p r i l 1981. 

C l a i m a n t t e s t i f i e d t h a t h e r c u r r e n t work i n v o l v e s f i l i n g , 
l i f t i n g and going through r e p o r t s , making j o u r n a l e n t r i e s and 
u s i n g a t e l e p h o n e and computer. G e n e r a l l y h e r work p e r m i t s 
f r e q u e n t change of p o s i t i o n , but when i t does not she f i n d s 
p r o l o n g e d s i t t i n g v e r y p a i n f u l . She e x p e r i e n c e s muscle spasms i n 
h e r r i g h t s h o u l d e r and p a i n i n the lower l e f t h i p w i t h r a d i a t i o n 
i n t o t h e l e g . She sometimes m i s s e s time from work a s a r e s u l t of 
h e r c o n d i t i o n . She b e l i e v e s t h a t h e r c o n d i t i o n i s p r o g r e s s i v e l y 
d e t e r i o r a t i n g . 

The R e f e r e e found c l a i m a n t e n t i t l e d t o temporary d i s a b i l i t y 
c o m p e n s a t i o n b e n e f i t s from October 23, 1980 through A p r i l 15, 
1981. A J u l y 17, 1981 D e t e r m i n a t i o n Order had awarded temporary 
t o t a l d i s a b i l i t y o n l y through November 2, 1980. C l a i m a n t i s 
e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s u n t i l s u c h time a s she 
became m e d i c a l l y s t a t i o n a r y . See ORS 656.268. I n Brad T. 
G r i b b l e , 37 Van N a t t a 92, 97 ( 1 9 8 5 ) , we e x p l a i n e d : 

"An i n j u r e d worker i s c o n s i d e r e d m e d i c a l l y 
s t a t i o n a r y when 1 [ N ] o f u r t h e r m a t e r i a l 
improvement would r e a s o n a b l y be e x p e c t e d 
from m e d i c a l t r e a t m e n t , or the p a s s a g e of 
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t i m e . ' ORS 6 5 6 . 0 0 5 ( 1 7 ) . The q u e s t i o n o f 
whether c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y . . . when h i s c l a i m was c l o s e d 
i s p r i m a r i l y a m e d i c a l q u e s t i o n , r e s o l u t i o n 
of w h i c h i s a m a t t e r of competent m e d i c a l 
e v i d e n c e . . . . I t i s c l a i m a n t ' s burden t o 
e s t a b l i s h , by a p reponderance of the 
e v i d e n c e , t h a t he was not m e d i c a l l y 
s t a t i o n a r y when the c l a i m was c l o s e d . 
. . . We g e n e r a l l y d e f e r t o a t r e a t i n g 
p h y s i c i a n ' s o p i n i o n on the m e d i c a l l y 
s t a t i o n a r y q u e s t i o n . . . . D e f e r e n c e t o 
the t r e a t i n g p h y s i c i a n ' s o p i n i o n , however, 
i s o n l y a p p r o p r i a t e t o the e x t e n t t h a t the 
o p i n i o n i s found p e r s u a s i v e . " 

We f i n d h e l p f u l c l a i m a n t ' s t r e a t i n g p h y s i c i a n ' s November 17, 
1981 r e p o r t w h e r e i n he d i s c u s s e s c l a i m a n t ' s c o n d i t i o n i n l a t e 1980 
and e a r l y 1981. He o b s e r v e d l i t t l e change throughout J a n u a r y and 
F e b r u a r y 1981. T h i s i s c o n f i r m e d by c l a i m a n t ' s own t e s t i m o n y . 
However, the p h y s i c i a n had o b v i o u s and u n d e r s t a n d a b l e d i f f i c u l t y 
w i t h the l e g a l q u e s t i o n of when c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y . He o f f e r e d c o n f l i c t i n g o p i n i o n s w i t h i n t h e same 
r e p o r t . A l t h o u g h we f i n d t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y on November 2, 1980, c o n s i d e r i n g the r e c o r d a s a whole, 
we a r e p e r s u a d e d t h a t f u r t h e r m a t e r i a l improvement was not 
r e a s o n a b l y t o be e x p e c t e d a f t e r December 16, 1980, t h e d a t e 
c l a i m a n t was reexamined by Dr. Borman. A c c o r d i n g l y , we modify the 
R e f e r e e ' s o r d e r t o award temporary d i s a b i l i t y o n l y through t h a t 
d a t e . 

Weighing the e v i d e n c e we f i n d t h a t c l a i m a n t has m i l d t o 
m i l d l y moderate permanent p h y s i c a l impairment due t o h e r 
compensable i n j u r i e s . C l a i m a n t i s 48 y e a r s o l d . She has a GED 
and bookkeeping t r a i n i n g . She h a s m a r k e t a b l e s k i l l s and i s a b l e 
t o p e r f o r m r e a s o n a b l y w e l l i n h e r c u r r e n t p o s i t i o n . C o n s i d e r i n g 
c l a i m a n t ' s p h y s ' i c a l impairment and w e i g h i n g the p e r t i n e n t 
s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s , see OAR 436-65-600 e t s e q . , we 
f i n d t h a t c l a i m a n t would most a p p r o p r i a t e l y be compensated f o r h e r 
permanent l o s s of e a r n i n g c a p a c i t y due t o the compensable i n j u r i e s 
by an award of 25% u n s c h e d u l e d permanent p a r t i a l d i a b i l i t y i n l i e u 
of a l l p r i o r u n s cheduled awards. The R e f e r e e ' s o r d e r i s m o d i f i e d 
a c c o r d i n g l y . The Board a g r e e s w i t h the R e f e r e e ' s o r d e r i n s o f a r a s 
i t d e a l s w i t h c l a i m a n t ' s s c h e d u l e d d i s a b i l i t y and t h a t p o r t i o n of 
the o r d e r i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r of August 24, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . C l a i m a n t i s awarded 80° f o r 25% u n s c h e d u l e d 
permanent p a r t i a l d i a s b i l i t y i n l i e u of a l l p r i o r u n s c h e d u l e d 
awards. C l a i m a n t ' s s c h e d u l e d awards a r e l e f t unchanged. T h a t 
p o r t i o n of the R e f e r e e ' s o r d e r awarding temporary t o t a l d i s a b i l i t y 
b e n e f i t s from October 23, 1980 through A p r i l 15, 1981 i s m o d i f i e d 
t o award b e n e f i t s o n l y through December 16, 1980, and t h e o f f s e t 
a u t h o r i z a t i o n i s a d j u s t e d a c c o r d i n g l y ; however, o f f s e t i s not 
a u t h o r i z e d f o r any compensation or a t t o r n e y f e e s out o f 
c o m p e n s a t i o n p a i d pending Board r e v i e w . C l a i m a n t ' s a t t o r n e y ' s 
f e e s a r e a l s o m o d i f i e d a c c o r d i n g l y . 
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MARTIN J . R I D G E , C l a i m a n t WCB 8 3 - 0 4 4 7 6 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y J u n e 2 8 , 1 9 8 5 
C o o n s , e t a l . , A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

The Board i s s u e d i t s Order on Review h e r e i n on June 11, 1985 
r e v e r s i n g t h a t p o r t i o n of the R e f e r e e ' s o r d e r which awarded 
i n t e r i m c ompensation from A p r i l 27, 1983 through June 16, 1983. 
37 Van N a t t a 6 9 1 ( 1 9 8 5 ) . C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n . 

The Order on Review s t a t e s : 

" S i n c e the e v i d e n c e f a i l s t o e s t a b l i s h t h a t 
c l a i m a n t s u s t a i n e d h i s f i n g e r i n j u r y d u r i n g 
h i s a u t h o r i z e d t r a i n i n g program, i t f o l l o w s 
t h a t the r e c o r d f a i l s to e s t a b l i s h c l a i m a n t 
' l e f t work,' or i n t h i s p a r t i c u l a r 
i n s t a n c e , l e f t h i s a u t h o r i z e d t r a i n i n g 
program, a s t h a t p h r a s e i s used i n ORS 
6 5 6 . 2 1 0 ( 3 ) . T h e r e f o r e , c l a i m a n t h a s f a i l e d 
t o e s t a b l i s h h i s e n t i t l e m e n t t o i n t e r i m 
c o m pensation." 

T h i s language was i l l - a d v i s e d and r e q u i r e s c l a r i f i c a t i o n . 

I n t e r i m c ompensation must be p a i d whether or not t h e 
u n d e r l y i n g c l a i m i s compensable. J o n e s v. Emanuel H o s p i t a l , 280 
Or 147 ( 1 9 7 7 ) ; see a l s o Bono v. S A I F , 298 Or 405, 408 ( 1 9 8 4 ) . I t 
i s p a y a b l e w i t h i n 14 days of n o t i c e or knowledge of the c l a i m . 
ORS 6 5 6 . 2 6 2 ( 4 ) ; J o n e s v. Emanuel H o s p i t a l , s u p r a , 280 Or a t 151. 
The e m p l o y e r / i n s u r e r i s not o b l i g a t e d t o pay i n t e r i m c o m p e n s a t i o n , 
however, t o a c l a i m a n t who p r o v e s not t o be a s u b j e c t w o r k e r . 
B e l l v. Hartman, 289 Or 447 ( 1 9 8 0 ) . The mere f i l i n g of a c l a i m by 
a s u b j e c t worker does not t r i g g e r the d u t y t o pay i n t e r i m 
c o m p ensation u n l e s s the worker has " l e f t work" a s t h a t p h r a s e i s 
used i n ORS 6 5 6 . 2 1 0 ( 3 ) , or has o t h e r w i s e s u f f e r e d some d i m i n i s h e d 
e a r n i n g c a p a c i t y . Bono v. S A I F , s u p r a , 298 Or a t 410. "Any c l a i m 
f o r a d i s a b l i n g compensable i n j u r y w i l l t r i g g e r the ORS 6 5 6 . 2 6 2 ( 4 ) 
payments. *' I d . (Emphasis s u p p l i e d . ) Thus, where a c l a i m a n t 
s u f f e r s no temporary d i s a b i l i t y and i n c u r s m e d i c a l e x p e n s e s o n l y , 
t h e r e i s no o b l i g a t i o n t o pay i n t e r i m c ompensation. I f i n t e r i m 
c ompensation i s due, however, and the e m p l o y e r / i n s u r e r f a i l s t o 
comply w i t h i t s o b l i g a t i o n t o make such payments w i t h i n 14 d a y s of 
n o t i c e / k n o w l e d g e i n the absence of a d e n i a l , p e n a l t i e s and 
a t t o r n e y f e e s may be imposed i f the f a i l u r e to pay i s u n r e a s o n a b l e . 

. I n t h i s c a s e , c l a i m a n t a l l e g e d l y s u s t a i n e d t h i s i n j u r y t o h i s 
f i n g e r sometime i n mid J a n u a r y of 1983 w h i l e he was e n r o l l e d and 
a c t i v e l y p a r t i c i p a t i n g i n an a u t h o r i z e d t r a i n i n g program. D u r i n g 
h i s e n r o l l m e n t , he r e c e i v e d temporary t o t a l d i s a b i l i t y b e n e f i t s . 
By l e t t e r d a t e d March 9, 1983 c l a i m a n t was informed by the F i e l d 
S e r v i c e s D i v i s i o n t h a t h i s a u t h o r i z e d t r a i n i n g program was 
t e r m i n a t e d e f f e c t i v e J a n u a r y 28, 1983, f o r h i s f a i l u r e t o a t t e n d 
c l a s s e s . He c o n t i n u e d t o be p a i d temporary t o t a l d i s a b i l i t y 
t hrough March 17, 1983. He f i r s t sought m e d i c a l a t t e n t i o n f o r h i s 
c u t f i n g e r on A p r i l 21, 1983. The p h y s i c i a n ' s c h a r t note r e f l e c t s 
t h a t c l a i m a n t informed the d o c t o r he had dropped an o b j e c t on h i s 
f i n g e r w h i l e working " i n the machine shop" f o u r weeks p r e v i o u s l y . 
The d o c t o r d i a g n o s e d a l a c e r a t e d e x t e n s o r tendon and r e s u l t a n t 
m a l l o t f i n g e r . He i n d i c a t e d t h a t c l a i m a n t would be s c h e d u l e d t o 
have the tendon r e a t t a c h e d and t h a t , " T h i s s h o u l d be done b e f o r e 
too l o n g . " - 7 6 8 -



The R e f e r e e found t h a t c l a i m a n t had " l i m i t e d c r e d i b i l i t y " 
based upon the c o n f l i c t between c l a i m a n t ' s t e s t i m o n y t h a t he was 
r e g u l a r l y a t t e n d i n g h i s machine t e c h n o l o g y c l a s s d u r i n g the time 
he s u s t a i n e d the i n j u r y i n q u e s t i o n , and the c o l l e g e t r a n s c r i p t 
r e f l e c t i n g t h a t he r e c e i v e d no c r e d i t f o r any c o u r s e s d u r i n g t h a t 
term. ( C l a i m a n t had a l s o t e s t i f i e d t h a t he was " s u r e " t h a t h i s 
g r a d e s f o r t h a t term had p l a c e d him on the "honor r o l l . " ) 

The p h y s i c i a n ' s c h a r t note of A p r i l 21, 1983 c o n s t i t u t e d t h e 
c l a i m f o r t h i s f i n g e r i n j u r y and was r e c e i v e d by S A I F A p r i l 27, 
1983. As of t h a t d a t e , c l a i m a n t ' s a u t h o r i z e d t r a i n i n g program had 
been o f f i c i a l l y t e r m i n a t e d f o r almost seven weeks, w i t h an 
e f f e c t i v e d a t e of J a n u a r y 28, 1983, f o r f a i l u r e t o a t t e n d c l a s s e s 
s i n c e J a n u a r y 28, 1983. T h i s p h y s i c i a n ' s c h a r t n o t e / c l a i m s t a t e s 
a h i s t o r y of an i n j u r y f o u r weeks p r e v i o u s l y , which was a f t e r 
c l a i m a n t ' s t r a i n i n g program had been t e r m i n a t e d and lo n g a f t e r he 
had stopped a t t e n d i n g c l a s s e s . T h e r e i s no i n d i c a t i o n on the f a c e 
of the c l a i m whether t h i s c u t f i n g e r had any d i s a b l i n g e f f e c t s . 
The s u g g e s t i o n i s t h a t , a l t h o u g h t h e i n j u r e d f i n g e r i n t e r f e r e d 
w i t h some use or f u n c t i o n of the hand, i t i n no way p r e v e n t e d use 
of the hand. S A I F d e n i e d the c l a i m on June 16, 1983, i . e . w i t h i n 
60 days of n o t i c e or knowlege; however, no i n t e r i m compensation 
payments were made p r i o r t o the d e n i a l . 

We adhere t o t he c o n c l u s i o n s t a t e d i n our Order on Review 
t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h h i s e n t i t l e m e n t t o i n t e r i m 
c o m p e n s a t i o n . Our p r i o r o r d e r s u g g e s t s t h a t we r e a c h e d t h i s 
c o n c l u s i o n b e c a u se c l a i m a n t f a i l e d t o e s t a b l i s h t h a t he s u s t a i n e d 
t h i s i n j u r y d u r i n g h i s a u t h o r i z e d t r a i n i n g program. Such a 
r a t i o n a l e would be i n c o n s i s t e n t w i t h J o n e s v. Emanuel H o s p i t a l , 
s u p r a , w h i c h e s t a b l i s h e s t h a t i n t e r i m compensation i s due and 
p a y a b l e r e g a r d l e s s of the c o m p e n s a b i l i t y of the u n d e r l y i n g c l a i m . 
What we meant t o s t a t e , but f a i l e d t o , i s t h a t the r e c o r d f a i l s t o 
e s t a b l i s h t h a t , a s a r e s u l t of t h i s i n j u r y , c l a i m a n t s u s t a i n e d 
"time l o s s , " an i n a b i l i t y t o work, or a d i m i n u t i o n of h i s e a r n i n g 
power. I t app e a r s t h a t the most t h a t was r e q u i r e d a s a r e s u l t of 
c l a i m a n t ' s c u t f i n g e r a t any time p r i o r t o S A I F ' s d e n i a l was 
m e d i c a l t r e a t m e n t . Thus, no i n t e r i m compensation was, or i s , due 
c l a i m a n t . 

ORDER 

On r e c o n s i d e r a t i o n of the Board's Order on Review d a t e d 
June 11, 1985, the Board m o d i f i e s and supplements t h a t o r d e r as 
p r o v i d e d h e r e i n . E x c e p t a s m o d i f i e d and supplemented, t h e Board 
a d h e r e s t o i t s p r i o r o r d e r , which h e r e b y i s r e p u b l i s h e d e f f e c t i v e 
t h i s d a t e . 

LAURENCE E . SAXTON, C l a i m a n t WCB 8 3 - 1 0 6 7 1 
E v o h l M a l a g o n , C l a i m a n t ' s A t t o r n e y J u n e 2 8 , 1 9 8 5 
S A I F C o r p L e g a . l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The Board i s s u e d i t s Order on Review h e r e i n on June 11, 1985, 
r e v e r s i n g t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r which s e t a s i d e a s 
premature a D e t e r m i n a t i o n Order da t e d August 29, 1983 and awarded 
c l a i m a n t an a d d i t i o n a l award of unscheduled d i s a b i l i t y f o r i n j u r y 
t o the low back. The Board a f f i r m e d t h a t p o r t i o n of the R e f e r e e ' s 
o r d e r which imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r 
the S A I F C o r p o r a t i o n ' s f a i l u r e to pay i n t e r i m compensation i n 
c o n n e c t i o n w i t h an a g g r a v a t i o n c l a i m . C l a i m a n t r e q u e s t s 
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r e c o n s i d e r a t i o n of our o r d e r i n s o f a r as i t f a i l s t o award an 
i n s u r e r - p a i d a t t o r n e y ' s f e e on Board r e v i e w f o r p r e v a i l i n g on t he 
i s s u e of p e n a l t i e s / a t t o r n e y f e e s . I n sup p o r t of h i s r e q u e s t , 
c l a i m a n t c i t e s the C o u r t of A p p e a l s ' r e c e n t d e c i s i o n i n S h o u l d e r s 
v. S A I F , 73 Or App 811 ( 1 9 8 5 ) . 

N e i t h e r ORS 6 5 6 . 3 8 2 ( 2 ) , 656.386(1) nor S h o u l d e r s v. S A I F , 
s u p r a a u t h o r i z e an award of a t t o r n e y f e e s i n t h i s p r o c e e d i n g . 
S A I F r a i s e d t h r e e i s s u e s : two "compensation" i s s u e s and one 
p e n a l t y / a t t o r n e y f e e i s s u e . C l a i m a n t , a s r e s p o n d e n t , p r e v a i l e d 
o n l y on the p e n a l t y / a t t o r n e y f e e i s s u e and l o s t on t h e 
"compensation" i s s u e s . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t i s not 
e n t i t l e d t o a f e e f o r s e r v i c e s on Board r e v i e w . Van DerZanden v. 
S A I F , 60 Or App 316, 321 ( 1 9 8 2 ) ; K o r t e r v. E B I Companies, I n c . , 46 
Or App 43, 54 ( 1 9 8 0 ) ; Dewey R. Be g l e y , 36 Van N a t t a 1078, 1079 
( 1 9 8 4 ) . 

ORDER 

On r e c o n s i d e r a t i o n of the Board's Order on Review d a t e d 
June 11, 1985, the Board a d h e r e s t o i t s p r i o r o r d e r , w h i c h h e r e b y 
i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

DONALD A. TEEM, C l a i m a n t WCB 8 4 - 0 6 6 6 0 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y J u n e 2 8 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n of R e f e r e e Daron's 
o r d e r w h i c h found t h a t temporary d i s a b i l i t y compensation would not 
commence u n t i l c l a i m a n t e n t e r e d t h e h o s p i t a l f o r back s u r g e r y . On 
r e v i e w , c l a i m a n t c o n t e n d s he i s e n t i t l e d to temporary d i s a b i l i t y 
from the d a t e h i s compensable c o n d i t i o n worsened. 

C l a i m a n t was 50 y e a r s of age a t the time of h e a r i n g . I n 
September 1977, w h i l e working as a cho k e r s e t t e r , he was s t r u c k by 
a f a l l i n g t r e e , s u s t a i n i n g i n j u r i e s to h i s head, neck, upper back 
and lower back. S i n c e h i s compensable i n j u r y c l a i m a n t h a s 
undergone neck and r i b r e s e c t i o n s u r g e r y and h i s c l a i m h a s been 
reopened on numerous o c c a s i o n s f o r f u r t h e r m e d i c a l t r e a t m e n t and 
v o c a t i o n a l r e h a b i l i t a t i o n . H i s c l a i m was i n i t i a l l y c l o s e d by a 
March 22, 1979 D e t e r m i n a t i o n Order which awarded him 35% (112°) 
u n s c h e d u l e d permanent d i s a b i l i t y . As of F e b r u a r y 20, 1981, the 
l a s t arrangement of compensation, c l a i m a n t had r e c e i v e d a t o t a l of 
100% (320°) u n s c h e d u l e d permanent d i s a b i l i t y . 

I n November 1982 c l a i m a n t came under t h e c a r e o f Dr. Dunn. 
F o l l o w i n g s e v e r a l e x a m i n a t i o n s and d i a g n o s t i c p r o c e d u r e s , Dr. Dunn 
s u b s e q u e n t l y recommended t h a t c l a i m a n t undergo lumbar and c e r v i c a l 
s u r g e r y . I n A p r i l 1983 Dr. Dunn r e f e r r e d c l a i m a n t t o Dr. L u c e f o r 
a second o p i n i o n . Although no r e p o r t from Dr. L u c e a p p e a r s i n t he 
r e c o r d , Dr. Dunn's June 1983 c h a r t note i n d i c a t e s t h a t Dr. L u c e 
d i d not a g r e e w i t h the proposed s u r g e r y . I n October 1983 c l a i m a n t 
p a r t i c i p a t e d i n an i n p a t i e n t p a i n t r e a t m e n t program, w h i c h a l s o 
i n v o l v e d p s y c h o l o g i c a l c o n s u l t a t i o n and t h e r a p y . At t h e time of 
c l a i m a n t ' s d i s c h a r g e from the program, Dr. O ' C o n n e l l , 
p s y c h o l o g i s t , o p i n e d t h a t c l a i m a n t ' s p r o g n o s i s remained g u a r d e d . 
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Dr. Dunn r e f e r r e d c l a i m a n t t o Dr. Smith, neurosurgeon, who 
examined c l a i m a n t on F e b r u a r y 23, 1984. On F e b r u a r y 29, 1984 Dr. 
S m ith o p i n e d t h a t c l a i m a n t had both a c e r v i c a l and lumbar l e s i o n 
w h i c h were symptomatic and the c a u s e of h i s c o n t i n u i n g 
c o m p l a i n t s . Dr. Smith s t a t e d t h a t t h e r e was " l i t t l e q u e s t i o n t h a t 
he h a s c e r v i c a l s p o n d y l o s i s a t C6-7 and t h i s i s p r o b a b l y 
s i g n i f i c a n t and may, b e c a u s e of the f u s i o n of the two above 
l e v e l s , have advanced s i g n i f i c a n t l y o ver the p a s t 2-3 y e a r s . " I n 
a d d i t i o n , c l a i m a n t ' s 1978 and 1983 s t u d i e s " s t r o n g l y " s u g g e s t e d a 
s i g n i f i c a n t l e s i o n of lumbar s t e n o s i s a t the L4-5 l e v e l . Dr. 
S m i t h c o n c l u d e d t h a t t h e r e was ample e v i d e n c e i n c l a i m a n t ' s 
h i s t o r y and s t u d i e s to j u s t i f y s u r g i c a l e x p l o r a t i o n and 
d e c o m p r e s s i o n of the low back. Dr. Smith recommended a r e p e a t CT 
s c a n of t h e lumbar a r e a and a complete myelogram. 

I n March 1984 c l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t S A I F 
commence temporary d i s a b i l i t y payments r e t r o a c t i v e to F e b r u a r y 29, 
1984, the d a t e of Dr. S m i t h ' s r e p o r t . C l a i m a n t ' s a t t o r n e y a l s o 
r e q u e s t e d S A I F ' s a p p r o v a l f o r s u r g e r y . 

C l a i m a n t was h o s p i t a l i z e d from March 11 t o March 13, 1984, a t 
w h i c h time the myelogram and CT s c a n were performed. The f i n a l 
d i a g n o s i s was c e r v i c a l s p o n d y l o s i s w i t h n e r v e r o o t c o m p r e s s i o n and 
lumbar s p o n d y l o s i s w i t h l a t e r a l r e c e s s and f o r a m i n a l s t e n o s i s . On 
A p r i l 12, 1984 Dr. Smith r e q u e s t e d a u t h o r i z a t i o n t o p r o c e e d w i t h 
s u r g e r y . 

On May 8, 1984 Dr* Hardiman, o r t h o p e d i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Although Dr. Hardiman noted 
abnormal x - r a y f i n d i n g s i n both c l a i m a n t ' s neck and low back, the 
d o c t o r c o n c l u d e d t h e r e were no good o b j e c t i v e p h y s i c a l f i n d i n g s t o 
s u p p o r t a s u r g i c a l approach. Dr. Hardiman p r e d i c t e d t h a t c l a i m a n t 
would not r e t u r n t o work, even i f s u r g e r y was performed. 

On May 10, 1984 S A I F p a i d temporary d i s a b i l i t y r e t r o a c t i v e to 
A p r i l 12, 1984. C l a i m a n t r e c e i v e d temporary d i s a b i l i t y u n t i l 
J u n e 22, 1984, the d a t e S A I F d e n i e d h i s r e q u e s t f o r s u r g e r y . 
C l a i m a n t d i d not r e c e i v e temporary d i s a b i l i t y c o m pensation f o r t h e 
p e r i o d between F e b r u a r y 23, 1984 and A p r i l 12, 1984. 

Dr. Smith d i s a g r e e d w i t h Dr. Hardiman's o p i n i o n . Dr. S mith 
c o n c l u d e d t h a t any chance of c l a i m a n t ' s r e t u r n i n g t o work was 
dependent on the s a t i s f a c t o r y r e s o l u t i o n of h i s c o m p l a i n t s . Dr. 
S m i t h recommended t h a t c l a i m a n t be r e f e r r e d t o Dr. C r u i c k s h a n k , 
n e u r o s u r g e o n . S t a t i n g t h a t the o n l y p o s i t i v e p h y s i c a l f i n d i n g s of 
an o b j e c t i v e n a t u r e were m i l d l i m i t a t i o n of motion i n t h e c e r v i c a l 
and l u m b o s a c r a l a r e a , Dr. C r u i c k s h a n k d i d not recommend s u r g e r y . 
The d o c t o r f u r t h e r opined t h a t c l a i m a n t ' s c o n d i t i o n remained 
e s s e n t i a l l y m e d i c a l l y s t a t i o n a r y and o n l y p a l l i a t i v e t r e a t m e n t was 
n e c e s s a r y . 

I n October 1984 c l a i m a n t was examined by Dr. P o u l s o n . Dr. 
P o u l s o n c o n c l u d e d t h a t c l a i m a n t had a " f u l l blown p a i n syndrome" 
w h i c h r e q u i r e d " P a i n C l i n i c " t r e a t m e n t . I n Dr. P o u l s o n ' s o p i n i o n 
a n y t h i n g done m e c h a n i c a l l y or s u r g i c a l l y would be w i t h o u t good 
r e s u l t s . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n had worsened 
s i n c e F e b r u a r y 1981, the l a s t arrangement of compensation. T h i s 
w o r s e n i n g had l e d t o f u r t h e r d i a g n o s t i c p r o c e d u r e s f o r h i s neck 
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and low back c o m p l a i n t s , w h i c h had c u l m i n a t e d i n Dr. Dunn's and 
Dr. S m i t h ' s recommendations f o r s u r g e r y . However, inasmuch a s no 
p h y s i c i a n had v e r i f i e d c l a i m a n t ' s i n a b i l i t y t o work, the R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t was not e n t i t l e d t o temporary d i s a b i l i t y 
u n t i l he e n t e r e d the h o s p i t a l f o r s u r g e r y . 

We a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t he s h o u l d r e c e i v e 
temporary d i s a b i l i t y a s of F e b r u a r y 23, 1984, the d a t e of Dr. 
S m i t h ' s i n i t i a l e x a m i n a t i o n . C o n s e q u e n t l y , we modify t h e 
R e f e r e e ' s o r d e r . 

I n r e a c h i n g our c o n c l u s i o n we f i n d g u i d a n c e from the C o u r t of 
A p p e a l s ' d e c i s i o n i n C l a r k v. S A I F , 70 Or App 150 ( 1 9 8 4 ) . I n 
C l a r k , t h e c l a i m a n t ' s t r e a t i n g p h y s i c i a n i s s u e d a r e p o r t s t a t i n g 
t h a t t h e c l a i m a n t ' s c o n d i t i o n had c o n t i n u e d t o worsen and t h a t 
s u r g e r y was recommended. The Board found t h a t the c l a i m a n t had 
f a i l e d t o p r o v e an a g g r a v a t i o n c l a i m , c o n c l u d i n g t h a t the 
c l a i m a n t ' s c o n d i t i o n remained m e d i c a l l y s t a t i o n a r y and t h a t the 
c l a i m need not be reopened u n t i l the s u r g e r y was performed. The 
C o u r t o f A p p e a l s r e v e r s e d , s t a t i n g t h a t the i s s u e was not whether 
the c l a i m a n t s h o u l d or would undergo s u r g e r y , but t h a t t h e i s s u e 
was had t h e c l a i m a n t ' s compensable c o n d i t i o n worsened s i n c e the 
l a s t arrangement of compensation. The C l a r k c o u r t r e a s o n e d t h a t 
a l t h o u g h the t r e a t i n g p h y s i c i a n appeared to s u b s e q u e n t l y r e t r a c t 
h i s s u r g e r y recommendation, the p h y s i c i a n never changed h i s 
o p i n i o n t h a t c l a i m a n t had worsened a s of the d a t e o f the 
p h y s i c i a n ' s i n i t i a l r e p o r t . 

Dr. S m i t h does not e x p r e s s l y s t a t e t h a t c l a i m a n t ' s c o n d i t i o n 
had worsened. However, the g e n e r a l t h r u s t of h i s i n i t i a l r e p o r t 
c e r t a i n l y a d v a n c e s t h a t c o n c l u s i o n . Dr. S m i t h ' s o r i g i n a l 
i m p r e s s i o n s t h a t c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s may have 
s i g n i f i c a n t l y advanced i n the p r e c e d i n g two t o t h r e e y e a r s and 
t h a t c l a i m a n t ' s h i s t o r y and s t u d i e s amply demonstrated the need 
f o r low back s u r g e r y were s u b s e q u e n t l y borne out by f u r t h e r 
e x a m i n a t i o n s and p r o c e d u r e s . At l e a s t t h e s e i m p r e s s i o n s were 
a p p a r e n t l y v e r i f i e d t o S A I F ' s s a t i s f a c t i o n s i n c e i t does not 
q u e s t i o n the R e f e r e e ' s c o n c l u s i o n s t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened and t h a t c l a i m a n t was e n t i t l e d t o the proposed s u r g e r y . 
J u s t a s the p h y s i c i a n i n C l a r k , Dr. Smith n e v e r r e t r e a t e d from h i s 
i n i t i a l o p i n i o n . The f a c t t h a t he proposed f u r t h e r d i a g n o s t i c 
p r o c e d u r e s and c o n s u l t a t i o n s does not d e t r a c t from h i s c o n s i s t e n t 
d i a g n o s i s t h a t c l a i m a n t ' s back c o n d i t i o n had s i g n i f i c a n t l y 
advanced and t h a t s u r g e r y was an a p p r o p r i a t e , a s w e l l a s a 
p o t e n t i a l l y c u r a t i v e , t r e a t m e n t . 

A l t h o u g h we have r e s e r v a t i o n s c o n c e r n i n g whether c l a i m a n t ' s 
c o n d i t i o n had worsened, S A I F does not c o n t e s t t h a t p o r t i o n of t h e 
R e f e r e e ' s o r d e r . T h e r e f o r e , the i s s u e becomes c l a i m a n t ' s 
e n t i t l e m e n t t o temporary d i s a b i l i t y c ompensation. We i n t e r p r e t 
C l a r k t o be c o n t r o l l i n g . C o n s e q u e n t l y , the c l a i m s h o u l d be 
reopened e f f e c t i v e F e b r u a r y 23, 1984, the d a t e o f Dr. S m i t h ' s 
i n i t i a l e x a m i n a t i o n . 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a $1,500 f e e f o r 
" p r e v a i l i n g on a r e j e c t e d c l a i m . " We c o n c l u d e t h a t t h i s award 
a d e q u a t e l y compensates c l a i m a n t ' s a t t o r n e y f o r h i s " e f f o r t s 
expended" and " r e s u l t s o b t a i n e d " a t the h e a r i n g l e v e l . OAR 
438-47-010; 438-47-020. T h i s award a p p l i e s not o n l y t o t h e 
s e r v i c e s r e n d e r e d c o n c e r n i n g the c l a i m ' s " c o n d i t i o n a l r e o p e n i n g , " 
but f o r the s e r v i c e s r e n d e r e d r e g a r d i n g the d e t e r m i n a t i o n of the 
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a c t u a l d a t e f o r c l a i m r e o p e n i n g . We c o n s i d e r c l a i m a n t a s h a v i n g 
" f i n a l l y p r e v a i l e d " a t t h i s l e v e l on the c l a i m r e o p e n i n g a s p e c t of 
t h i s c a s e . T h e r e f o r e , he i s e n t i t l e d t o an i n s u r e r - p a i d f e e f o r 
s e r v i c e s a t the h e a r i n g and Board l e v e l s . ORS 6 5 6 . 3 8 6 ( 1 ) . 
B e c a u s e we c o n s i d e r the R e f e r e e ' s award of f e e s adequate 
r e m u n e r a t i o n f o r s e r v i c e s r e n d e r e d a t h e a r i n g , we w i l l award o n l y 
an a d d i t i o n a l f e e f o r s e r v i c e s on r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1984 i s m o d i f i e d i n 
p a r t . The c l a i m i s remanded t o S A I F C o r p o r a t i o n f o r a c c e p t a n c e , 
e f f e c t i v e F e b r u a r y 23, 1984, u n t i l c l o s u r e p u r s u a n t t o ORS 
656.268. S A I F i s g r a n t e d an o f f s e t f o r temporary d i s a b i l i t y 
c o m p e n s a t i o n p r e v i o u s l y p a i d between A p r i l 12, 1984 and June 22, 
1984. The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $700 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the S A I F C o r p o r a t i o n . 

LEO U P D I K E , C l a i m a n t WCB 8 3 - 0 8 8 2 5 & 8 3 - 0 8 8 2 6 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 2 8 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Daron's o r d e r 
t h a t g r a n t e d c l a i m a n t an award of permanent t o t a l d i s a b i l i t y . The 
i s s u e i s e x t e n t of d i s a b i l i t y . 

C l a i m a n t was 58 y e a r s of age a t the time of the h e a r i n g and 
had been employed a s a t i m b e r f a l l e r and b u c k e r f o r a p p r o x i m a t e l y 
30 y e a r s . C l a i m a n t made a c l a i m f o r back p a i n by s u b m i t t i n g Form 
801 t o h i s employer on or about J u l y 16, 1982. The Form 801 does 
not i n c l u d e any n a r r a t i v e d e s c r i p t i o n of a s p e c i f i c i n c i d e n t a s 
b r i n g i n g about the p a i n . Dr. B o r n s t e i n , c l a i m a n t ' s i n i t i a l 
t r e a t i n g c h i r o p r a c t o r , d i a g n o s e d a moderate l u m b o s a c r a l s t r a i n , 
i n d i c a t i n g on Form 827 t h a t c l a i m a n t had i n j u r e d h i s back w h i l e 
b u c k i n g and l i m b i n g t r e e s . 

C l a i m a n t began t r e a t i n g w i t h Dr. Norwyn R. Newby, 
neurosurgeon, on August 12, 1982. A f t e r h i s e x a m i n a t i o n of 
c l a i m a n t , Dr. Newby di a g n o s e d lumbar s p o n d y l o s i s and r i g h t 
f o r a m i n a l s t e n o s i s a t L 5 - S 1 . He p r e s c r i b e d 10 days a b s o l u t e 
b e d r e s t and a n t i s p a s m o d i c m e d i c a t i o n s . At the end of August 1982 
Dr. Newby r e l e a s e d c l a i m a n t to r e t u r n t o h i s r e g u l a r work. 
However, c l a i m a n t was a g a i n t a k e n o f f work a f t e r t e n d a y s . S A I F 
a c c e p t e d the c l a i m on September 14, 1982. 

I n a d d i t i o n t o Dr. Newby, c l a i m a n t has been examined by Dr. 
S u l k o s k y , an o r t h o p e d i c surgeon, a p a n e l of the O r t h o p a e d i c 
C o n s u l t a n t s , Dr. Raaf, a neurosurgeon, and Dr. Medved, the m e d i c a l 
examiner a t the W i l l i a m A. C a l l a h a n C e n t e r . The m e d i c a l c o n s e n s u s 
i s t h a t c l a i m a n t s u f f e r s from d e g e n e r a t i v e a r t h r i t i s of h i s e n t i r e 
s p i n a l column, d e g e n e r a t i v e d i s c d i s e a s e , a c h r o n i c lumbar s t r a i n 
and a d o r s a l wedging roundback d e f o r m i t y developed d u r i n g 
a d o l e s c e n c e . The c o n s e n s u s a l s o i s t h a t the w o r k - r e l a t e d 
c o n t r i b u t i o n t o c l a i m a n t ' s c o n d i t i o n h a s r e s u l t e d i n a m i l d l y 
moderate impairment. No p h y s i c i a n has recommended t h a t s u r g e r y 
would improve c l a i m a n t ' s c o n d i t i o n , and the O r t h o p a e d i c 
C o n s u l t a n t s s p e c i f i c a l l y opined t h a t s u r g e r y was c o n t r a i n d i c a t e d . 

. C l a i m a n t has r e c e i v e d two D e t e r m i n a t i o n O r d e r s . On 
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F e b r u a r y 9, 1983 c l a i m a n t was awarded 112° f o r 35% of the maximum 
a l l o w a b l e u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s back 
c o n d i t i o n . On J a n u a r y 12, 1984 a second D e t e r m i n a t i o n Order 
c l o s e d an a g g r a v a t i o n c l a i m w i t h no a d d i t i o n a l permanent p a r t i a l 
d i s a b i l i t y award. The second o r d e r no doubt r e l i e d upon Dr. 
Newby's December 12, 1983 r e p o r t i n which he o p i n e d t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y and had s u f f e r e d no a d d i t i o n a l impairment 
beyond t h a t compensated by the 35% award. 

No p h y s i c i a n who h a s t r e a t e d or examined c l a i m a n t has 
s u g g e s t e d t h a t he i s i n c a p a c i t a t e d from working due s o l e l y t o h i s 
p h y s i c a l c o n d i t i o n . I n d e e d c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
e v i d e n t l y b e l i e v e d t h a t c l a i m a n t was no more d i s a b l e d i n December 
1983 t h a n he was i n F e b r u a r y 1983 when he r e c e i v e d a 35% 
d i s a b i l i t y award. 

The R e f e r e e found c l a i m a n t t o be p e r m a n e n t l y and t o t a l l y 
d i s a b l e d b a s e d upon the c o m b i n a t i o n of h i s p h y s i c a l c o n d i t i o n and 
the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s t h a t c o m p r i s e the 
s o - c a l l e d " o d d - l o t d o c t r i n e . " See, e.g., W i l s o n v. Weyerhaeuser, 
30 Or App 403 ( 1 9 7 7 ) . The R e f e r e e ' s d e c i s i o n a p p e a r s t o f l o w from 
the f o l l o w i n g s t a t e m e n t i n h i s o r d e r : 

" T h i s i s one of t h o s e c a s e s where i t 
a p p e a r s t o me t h a t the c o m b i n a t i o n of 
problems from h i s p r e - e x i s t i n g p h y s i c a l 
c o n d i t i o n s , h i s l a c k of e d u c a t i o n and 
a p t i t u d e s and h i s v e r y l i m i t e d v o c a t i o n a l 
e x p e r i e n c e p u t s him i n t o t h a t c a t e g o r y 
where i t i s incumbent upon the employer t o 
p o s i t i v e l y come forward t o show a s p e c i f i c 
j o b or j o b s a t which c l a i m a n t can and w i l l 
be employed, the r u l e of e v i d e n c e r e f e r r e d 
a t t i m e s a s the o d d - l o t d o c t r i n e , i f 
permanent t o t a l d i s a b i l i t y i s t o be 
a v o i d e d . Employer has f a i l e d to do t h a t i n 
t h i s i n s t a n c e . " (Emphasis s u p p l i e d . ) 

T h i s s t a t e m e n t i s c l e a r l y c o n t r a r y t o ORS 6 5 6 . 2 0 6 ( 3 ) , w h i c h 
s t a t e s : 

"The worker h a s the burden of p r o v i n g 
permanent t o t a l d i s a b i l i t y s t a t u s and must 
e s t a b l i s h t h a t the worker i s w i l l i n g t o 
seek r e g u l a r g a i n f u l employment and t h a t 
the worker h a s made r e a s o n a b l e e f f o r t s t o 
o b t a i n s u c h employment." 

. A p p l y i n g the c o r r e c t s t a t e m e n t of the burden of p r o o f , i t i s not 
"incumbent upon the employer t o p o s i t i v e l y come forward t o show" 
a n y t h i n g . The R e f e r e e i m p e r m i s s i b l y s h i f t e d the burden o f p r o o f , and 
h i s f i n d i n g of permanent t o t a l d i s a b i l i t y c annot s t a n d f o r t h a t 
r e a s o n . 

We note t h a t on Board r e v i e w c l a i m a n t h a s s p e c i f i c a l l y s t a t e d 
t h a t he does not r e l y upon the R e f e r e e ' s s t a t e m e n t of t h e burden of 
p r o o f . C l a i m a n t u r g e s t h a t under the c o r r e c t s t a n d a r d , he i s 
n o n e t h e l e s s p e r m a n e n t l y and t o t a l l y d i s a b l e d . S A I F c o n c e d e s t h a t 
c l a i m a n t i s more s e r i o u s l y d i s a b l e d t h a n a 35% award would i n d i c a t e , 
but t h a t he i s not p e r m a n e n t l y and t o t a l l y d i s a b l e d . On de novo 
r e v i e w , we a g r e e w i t h S A I F t h a t c l a i m a n t d i d not c a r r y h i s burden of 
p r o o f under the c o r r e c t s t a t e m e n t of t h a t burden. 
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I n a l l c a s e s i n v o l v i n g i s s u e s of permanent t o t a l d i s a b i l i t y or 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , t h e f a c t f i n d e r must 
c o n s i d e r the combined e f f e c t s of p h y s i c a l d i s a b i l i t y and r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s . The r e s u l t r e a c h e d depends upon 
whether t h e c o m b i n a t i o n of f a c t o r s "permanently i n c a p a c i t a t e s t h e 
worker from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . . . " (ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) - permanent t o t a l d i s a b i l i t y ) or 
m e r e l y i n t e r f e r e s w i t h t h e w o r k e r ' s " a b i l i t y t o o b t a i n and h o l d 
g a i n f u l employment i n the broad f i e l d o f g e n e r a l o c c u p a t i o n s . . . " 
(ORS 6 56.214(5) - permanent p a r t i a l d i s a b i l i t y ) . 

T h e r e i s e v i d e n c e i n the r e c o r d t h a t c l a i m a n t h a s made 78 j o b 
c o n t a c t s between J a n u a r y 10, 1984 and August 14, 1984. C l a i m a n t 
p o i n t s t o t h i s a d m i t t e d l y l a u d a b l e e f f o r t a s sup p o r t f o r h i s 
a s s e r t i o n t h a t he h a s met the " j o b search." r e q u i r e m e n t o f ORS 
6 5 6 . 2 0 6 ( 3 ) . We f i n d t h i s a s s e r t i o n p r emature. I n o r d e r t o a c t i v a t e 
the r e q u i r e m e n t t h a t c l a i m a n t show r e a s o n a b l e e f f o r t s t o o b t a i n 
employment, c l a i m a n t must c r o s s the t h r e s h o l d of p r o o f t h a t t h e 
c o m b i n a t i o n of p h y s i c a l and s o c i a l / v o c a t i o n a l f a c t o r s p e r m a n e n t l y 
i n c a p a c i t a t e s him from p e r f o r m i n g work. We f i n d t h a t i t does not, 
a l t h o u g h we a g r e e t h a t t h e c o m b i n a t i o n does s e r i o u s l y a f f e c t 
c l a i m a n t ' s e a r n i n g c a p a c i t y . 

The O r t h o p a e d i c C o n s u l t a n t s and Dr. Raaf b o t h r a t e d c l a i m a n t ' s 
impairment a s m i l d l y moderate. C l a i m a n t was 58 y e a r s o l d a t the time 
o f the h e a r i n g . He has a n i n t h grade e d u c a t i o n w i t h no GED. He i s 
now l i m i t e d t o l i g h t t o s e d e n t a r y work a c t i v i t y , where he f o r m e r l y 
r e g u l a r l y performed heavy work. H i s work e x p e r i e n c e h a s been l i m i t e d 
t o t i m b e r f a l l i n g and b u c k i n g and l i k e a c t i v i t i e s i n the woods. We 
f i n d t h a t l e s s t h a n t e n p e r c e n t of the l a b o r market i s , i n a l l 
p r o b a b i l i t y , open t o c l a i m a n t . Combining a l l of t h e s e f a c t o r s i n 
l i g h t of t h e g u i d e l i n e s of OAR 436-65-600 e t s e q . , we f i n d t h a t 
c l a i m a n t would be most a p p r o p r i a t e l y compensated by an award of 224° 
f o r 70% of the t o t a l a l l o w a b l e compensation f o r u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s low back, i n l i e u of a l l o t h e r 
awards f o r permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 24, 1984 i s m o d i f i e d t o 
award c l a i m a n t 224° f o r 70% unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r i n j u r y t o h i s low back, i n l i e u of and not i n a d d i t i o n t o a l l 
o t h e r awards f o r permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y ' s 
f e e award s h a l l be a d j u s t e d a c c o r d i n g l y . 

DONALD M. VAN D I N T E R , C l a i m a n t 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
S c h w e n n , e t a l . , D e f e n s e A t t o r n e y s 

, D e f e n s e A t t o r n e y s 
D e f e n s e A t t o r n e y s 

The Board h a s r e c e i v e d F i r e m a n ' s Fund I n s u r a n c e Company's 
Motion f o r R e c o n s i d e r a t i o n of our Order on Review d a t e d May 31, 
1985. 

M e y e r s & T e r r a l l 
L i n d s a y , e t a l 

WCB 8 1 - 0 5 3 0 3 , 8 2 - 0 6 3 0 2 , 8 2 - 0 7 0 8 4 , 
8 2 - 0 9 0 3 8 , 8 3 - 0 2 6 3 1 , 8 3 - 0 6 9 6 2 , 
8 3 - 0 6 9 6 3 & 8 3 - 0 6 9 6 4 

J u n e 2 8 , 1 9 8 5 
O r d e r o f A b a t e m e n t 

I n o r d e r t o a l l o w s u f f i c i e n t time t o c o n s i d e r the motion, t h e 
above, „.no,ted ̂ BqardwQrderiijiis abatedqand^cliaimant »iis ̂ r equestedltdo'? 
f i l e . ^ a j rje.spo.nse. j;tq theomotdjo^swithibnYteneda'ys. Si'GG £• 18 ,oM s--^0 a i 



W. C R A I G WALKER, C l a i m a n t WCB 8 4 - 0 0 7 6 7 & 8 4 - 0 3 8 4 9 
C a r n e y , B u c k l e y & K a s a m e y e r , C l a i m a n t ' s A t t o r n e y s J u n e 2 8 , 1 9 8 5 
H o m e & M e s e r o w , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
T o o z e , K e r r , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

The H a r t f o r d r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r low 
back s u r g e r y . The i s s u e i s r e s p o n s i b i l i t y f o r the low back 
s u r g e r y a s between The H a r t f o r d and Wausau I n s u r a n c e Companies. 
The H a r t f o r d a l s o o b j e c t s t o a $1,450 a t t o r n e y f e e awarded t o 
c l a i m a n t ' s a t t o r n e y , and t o the R e f e r e e ' s o r d e r r e q u i r i n g i t t o 
pay f o r a p h y s i c i a n ' s d e p o s i t i o n . 

The Board a f f i r m s and adopts the o r d e r of the R e f e r e e . Vie 
have found c l a i m a n t ' s p a r t i c i p a t i o n on Board r e v i e w t o be a c t i v e 
and m e a n i n g f u l and, t h e r e f o r e , award a c a r r i e r - p a i d a t t o r n e y f e e . 
See R o b e r t Heilman, 34 Van N a t t a 1487 ( 1 9 8 2 ) . I n a w a r d i n g t h i s 
f i l e we t a k e note t h a t c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o a f e e 
f o r t h a t p o r t i o n of h i s e f f o r t expended toward d e f e n d i n g t h e 
a t t o r n e y f e e awarded by the R e f e r e e , because t h e r e i s no s t a t u t o r y 
or o t h e r b a s i s f o r such a f e e award. See H a r o l d L . Dotson, 37 Van 
N a t t a 7 5 9 (June 27, 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d December 17, 1984, December 19, 
1984 and December 31, 1984 a r e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded $400 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by The 
H a r t f o r d . . 

MICMAEL R. HARMAN, C l a i m a n t WCB 8 2 - 0 2 9 7 9 & 8 2 - 0 3 2 3 2 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s May 1, 1 9 8 5 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r of A b a t e m e n t 
The S A I F C o r p o r a t i o n has r e q u e s t e d t h a t we r e c o n s i d e r our 

Order on Remand e n t e r e d A p r i l 3, 1985 t o the e x t e n t t h a t the o r d e r 
f a i l s to a l l o w SAIF to r e c o v e r as an overpayment permanent p a r t i a l 
d i s a b i l i t y b e n e f i t s p a i d a f t e r the date c l a i m a n t was d e c l a r e d 
p ermanently and t o t a l l y d i s a b l e d . I n order to a l l o w s u f f i c i e n t 
time f o r c l a i m a n t to respond to S A I F ' s motion, our p r e v i o u s Order • 
on Remand i s hereby a b a t e d . C l a i m a n t ' s r e s p o n s e s h o u l d be 
r e c e i v e d w i t h i n t e n days from the date of t h i s o r d e r . 

I T I S SO ORDERED.'' 
ê ^— I I I I I i i a ^ — ^ r o O T B B O M — ^ w ^ ^ ^ i 

RAYMOND C. NORGAARD, C l a i m a n t WCB 8 3 - 0 9 0 1 4 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A p r i l 1 2 , 1 9 8 5 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r o f A b a t e m e n t 

The s e l f - i n s u r e d employer has moved the Board f o r an o r d e r 
a b a t i n g our Order on Review i s s u e d March 18, 1985 i n o r d e r t h a t 
i s s u e s r e l a t e d to t h i s c l a i m may be d e c i d e d by the H e a r i n g s 
D i v i s i o n a t a h e a r i n g p r e s e n t l y s c h e d u l e d f o r A p r i l 16, 1985. I n 
the i n t e r e s t of a v o i d i n g p i e c e m e a l l i t i g a t i o n , the motion i s 
g r a n t e d . 

Now, t h e r e f o r e , the Order on Review e n t e r e d h e r e i n on 
March 18, 1985 i s hereby abated pending c o m p l e t i o n of t h e h e a r i n g 
i n Case No. 84-10649 and e n t r y of the R e f e r e e ' s O p i n i o n and Order 
i n s a i d c a s e . 

I T I S SO ORDERED. - 7 7 6 -



WORKERS' COMPENSATION C A S E S 

D e c i d e d i n t h e O r e g o n S u p r e m e C o u r t : 
P a g e 

S o u t h w e s t F o r e s t I n d u s t r i e s y_. A n d e r s ( 6 / 4 / 8 5 ) 8 6 1 

D e c i d e d i n t h e O r e g o n C o u r t o f A p p e a l s : 

A g r i p a c v . K i t c h e l ( 4 / 1 0 / 8 5 ) 7 9 5 
A r n d t v . N a t i o n a l A p p l i a n c e ( 6 / 5 / 8 5 ) 8 5 1 
B a r r e t t v . D & hi D r y w a l l ( 4 / 1 0 / 8 5 ) 8 0 3 
B r o w n v . B u n c h T i r e B a i l e r ( 4 / 1 7 / 8 5 ) 8 1 0 
C h r i s t e n s e n v . S A I F ( 4 / 1 0 / 8 5 ) 7 8 8 
E B I v . E r z e n ( 4 / 1 7 / 8 5 ) 8 1 3 
£ . W . E l d r i d g e , I n c . v_- B e c k e r ( 5 / 2 2 / 8 5 ) 8 2 9 
FMC C o r p . v_- L i b e r t y M u t u a l ( 4 / 1 7 / 8 5 ) 8 0 6 
F r e d M e y e r v_. B e n j a m i n F r a n k ! i n S a v i n g s & L o a n ( 5 / 2 2 / 8 5 ) — 8 4 6 
G r o s h o n g y_. M o ntgomery Ward ( 5 / 1 / 8 5 ) - - - 8 2 2 
Hoke v . L i b b y , M c N e i l & L i b b y ( 4 / 3 / 8 5 ) 7 8 4 
I n g r a m v . AMFAC, Inc. T V 1 0 / 8 5 ) 8 0 4 
I n t e r n a t i o n a l P a p e r v. C o m s t o c k ( 4 / 1 7 / 8 5 ) 8 1 8 
J e l d - W e n , I n c . v . P a g e ( 4 / 1 0 / 8 5 ) 7 9 7 
K i s t n e r v . BLT E n t e r p r i s e s ( 6 / 5 / 8 5 ) 8 5 8 
Kuhn v . S A I T T 5 / 2 2 / 8 5 ) 8 4 1 
M i s s i o n I n s . v . M i l l e r ( 4 / 1 0 / 8 5 ) 8 0 0 
P a r k e r v . N o r t h P a c i f i c I n s . ( 5 / 2 2 / 8 5 ) 8 4 4 
P r i c e v . S A I F ( 4 / 1 0 / 8 5 ) 790 
R a g a n v . F r e d M e y e r ( 5 / 1 / 8 5 ) 8 1 9 
R o b e r t s v_. G r a y ' s C r a n e v_. E m e r i c k C o n s t r u c t i o n v_. 

D i s d e r o S t r u c t u r a l C 4 / 3 / 8 5 ) - 7 7 8 
S A I F v . C a r t e r ( 5 / 1 / 8 5 ) 8 2 6 
S A I F v . D ' L y n ( 6 / 5 / 8 5 ) 8 5 5 
S h o u l d e r s v . S A I F ( 5 / 2 2 / 8 5 ) 8 4 9 
S u l l i v a n v . A r g o n a u t I n s . ( 5 / 2 2 / 8 5 ) 8 3 9 
Thomas v . L i b e r t y M u t u a l ( 4 / 1 0 / 8 5 ) 7 9 3 
T h o m a s o n v . S A I F ( 4 / 1 7 / 8 5 ) 8 1 5 
V o l k v . S A I F " ~ [ 5 7 " 2 2 / 8 5 ) 8 3 6 
W h i t m a n v . I n d u s t r i a l I n d e m n i t y ( 4 / 3 / 8 5 ) 7 8 5 
W i l l i a m s v . G a t e s , M c D o n a l d & Company ( 5 / 2 2 / 8 5 ) 8 3 3 

- 7 7 7 -



No. 171 April 3, 1985 29 

I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

R O B E R T S , 
Plaintiff, 

v. 
G R A Y ' S C R A N E & R I G G I N G , INC. et al, 

Defendants and Third-Party Plaintiffs/Appellants, 
v. 

E M E R I C K C O N S T R U C T I O N CO. et al, 
Third-Party Defendants and Fourth-Party Plaintiff, 

v. 
D I S D E R O S T R U C T U R A L I N C O R P O R A T E D , 

Fourth-Party Defendant/Respondent. 
(A8206 03882; CA A31447) 

Appeal from Circuit Court, Multnomah County. 

Charles S. Crookham, Judge. 

Argued and submitted December 7,1984. 

J . Randolph Pickett, Portland, argued the cause for Defen
dants and Third-Party Plaintiffs/Appellants Gray's Crane & 
Rigging, Inc., and Earl Goll. With him on the briefs were 
Sandra Hansberger and Don G. Swink, Portland. 

Jas. Jeffrey Adams, Portland, argued the cause for Fourth-
Party Defendant/Respondent Disdero Structural Incorpo
rated. With him on the brief was Mitchell, Lang & Smith. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

R I C H A R D S O N , P. J . 

Affirmed. 

Cite as 73 Or App 29 (1985) 31 

R I C H A R D S O N , P . J . 

This is a wrongful death action involving the 
exclusive liability provision of the Workers' Compensation 
Act. ORS 656.018. The issue is whether that statute voids the 
indemnity agreements entered into between the parties to this 
appeal. Defendants/third party plaintiffs appeal a judgment 
entered on an order dismissing their amended third party 
complaint, which sought enforcement of the indemnity agree
ments against fourth party defendant, a subject employer 
under the Workers' Compensation Act. 1 We hold that the 
agreements are void under ORS 656.018 and, therefore, we 
affirm. 

For the sake of clarity, defendants/third party plain
tiffs will be referred to as "Gray's Crane" and fourth party 
defendant will be referred to as "Disdero." The Emerick/ 

1 The judgment on Gray's Crane's third party claim contains the findings and 
recitations required by ORCP 67B that make it a final appealable judgment. 
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Mattson Construction Co., a general contractor, "Emerick," 
subcontracted with Disdero to construct a new roof on Civic 
Stadium in Portland. Disdero is a subject employer under the 
Workers' Compensation Act. It leased a crane and crane 
operators from Gray's Crane. The lease agreements executed 
in January and February, 1982, provided that Disdero would 
indemnify Gray's Crane for all claims for death or injury to 
persons, including Disdero's employes, arising in any manner 
out of Disdero's use of the crane. 

One of Disdero's employes was killed when the crane 
hit a beam, which struck another beam, which fell on the 
employe. Plaintiff, the personal representative of the 
employe's estate, brought this wrongful death action against 
Gray's Crane for negligence in operating the crane. Gray's 
Crane filed a third party complaint against Emerick, seeking 
contribution. Emerick then filed a fourth party complaint 
against Disdero for indemnity or contribution. Gray's Crane 
moved to amend its third party complaint to include a claim 
against Disdero based on the indemnity provisions of the lease 
agreements. Disdero opposed the motion on the ground that 
the indemnity agreements were void under O R S 656.018, 
which provides generally that an employer's duty to provide 
workers' compensation coverage shall be its exclusive liability 
32 Roberts v. Gray's Crane & Rigging 

for injuries to its workers and that all agreements to the 
contrary are void. The trial court allowed Gray's Crane's 
motion to amend its third party complaint and then, treating 
Disdero's motion as a motion to dismiss under O R C P 21A, 
dismissed that third party complaint. 

Gray's Crane appeals that dismissal. It argues that 
O R S 656.018 does not apply to express indemnity agreements. 
It further argues that, if the statute does apply, it unreasona
bly interferes with the freedom to contract protected by 
Article I, section 20, of the Oregon Constitution and the 
Fourteenth Amendment to the United States Constitution 
and denies Gray's Crane a remedy in violation of Article I, 
section 10, of the state constitution.2 We hold that the 
indemnity agreements are void under O R S 656.018(l)(c), that 
the statute suffers from none of the alleged constitutional 
infirmities and, therefore, that the trial court correctly dis
missed the complaint. 

Under the Workers' Compensation Act, a subject 
employer's duty to maintain coverage for its subject workers, 
ORS 656.017(1), is its exclusive liability for injuries to those 
workers. O R S 656.018. Before amendment in 1977, O R S 
656.018(1) provided: 

"Every employer who satisfies the duty required by sub
section (1) of ORS 656.017 is relieved of all other liability for 
compensable injuries to his subject workmen, the workmen's 
beneficiaries and anyone otherwise entitled to recover 
damages from the employer on account of such injuries, 
except as specifically provided otherwise in ORS 656.001 to 
656.794." 

2 Gray's Crane al&o argues that the statute violates the equal protection provisions 
of the state and federal constitutions. We decline to address that challenge, because it 
was not raised in the trial court. Kane v. Tri-Co. Metro. Transp. Dist. 65 Or App 55,58 
n 3, 670 P2d 178 (1983), rev den 296 Or 411 (1984). 
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In U.S. Fidelity v. Kaiser Gypsum, 273 Or 162, 539 
P2d 1065 (1975), the Supreme Court held that the statute did 
not bar an action for common law indemnity by a third party 
against an employer, when the third party's liability to an 
injured worker had resulted from a breach of an express or 
implied independent duty owed by the employer to the third 
party. On the same day that Kaiser Gypsum was decided, the 
Supreme Court held that the statute did not bar an indemnity 
Cite as 73 Or App 29 (1985) 33 

action by a third party against an employer under an express 
contract of indemnity. Gordon H. Ball v. Oregon Erect. Co., 273 
Or 179, 539 P2d 1059 (1975). The court noted that "[t]here is 
no indication that the legislature in enacting O R S 656.018(1) 
intended to preclude an employer from voluntarily contracting 

' with a third party to indemnify it for damages paid to an 
injured employee." 273 Or at 185. (Emphasis in original.) 

In 1977, ORS 656.018 was amended. Or Laws 1977, ch 
804, § 3a. The statute now provides: 

"(l)(a) The liability of every employer who satisfies the 
duty required by ORS 656.017(1) is exclusive and in place of 
all other liability arising out of compensable injuries to his 
subject workers, the workers' beneficiaries and anyone other
wise entitled to recover damages from the employer on 
account of such injuries or claims resulting therefrom, specifi
cally including claims for contribution or indemnity asserted 
by third persons from whom damages are sought on account of 
such injuries, except as specifically provided otherwise in 
ORS 656.001 to 656.794. 

"(b) This subsection shall not apply to claims for indem
nity or contribution asserted by a corporation, individual or 
association of individuals which is subject to regulation pur
suant to ORS chapter 757 or 760. 

"(c) Except as provided in paragraph (b) of this subsec
tion, all agreements or warranties contrary to the provisions 
of paragraph (a) of this subsection entered into after July 19, . 
1977, are void." (Emphasis supplied.) 

The statute was amended to overturn the holding of U:S. 
Fidelity v. Kaiser Gypsum, supra. Boldman v. Mt. Hood Chem
ical Corporation, 288 Or 121, 124, n 1, 602 P2d 1072 (1979). 
The legislative history of the amendment indicates that it was 
equally intended to abrogate the holding of Gordon H. Ball v. 
Oregon Erect. Co., supra. 

Contrary to Gray's Crane's contention that "there is 
nothing on the face of the language of ORS 656.018(1) (a) 
which bars express indemnity agreements," the statute clearly 
bars such agreements. The best evidence of the purpose of a 
statute is its language. Whipple v. Howser, 291 Or 475, 479-80, 
632 P2d 782 (1981). Subsection (l)(a) provides that the 
employer's duty to provide workers' compensation coverage 
shall be its exclusive liability for injuries to its workers and 
specifically protects the employer from third party claims for 
34 Roberts v. Gray's Crane & Rigging 

contribution or indemnity. Subsection (l)(c) provides that all 
agreements or warranties to the contrary entered into after 
July 19, 1977, are void. Under the plain, unambiguous lan
guage of the statute, the indemnity agreements in this case, 
executed in 1982, are void. In the light of the 1977 amend
ments to the statute, Gray's Crane's reliance on Kaiser Gyp
sum and Gordon H. Ball is misplaced. 
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Gray's Crane argues that, if the statute renders void 
the indemnity agreements, it unreasonably interferes with the 
right to contract guaranteed by Article I, section 20, of the 
Oregon Constitution: 

"No law shall be passed granting to any citizen or class of 
citizens privileges, or immunities, which, upon the same 
terms, shall not equally belong to all citizens.—" 

In support of its argument, Gray's Crane cites cases which 
state that the right to contract is both a property right and a 
liberty protected by Article I, section 20, with which the 
legislature cannot unreasonably interfere: General Electric Co. 
v. Wahle, 207 Or 302, 319, 296 P2d 635 (1956); Crouch v. 
Central Labor Council, 134 Or 612, 618, 293 P 729 (1930); 
George et al. v. City of Portland et al, 114 Or 418, 424, 235 P 
681 (1925). In George, the court stated that the freedom to 
contract is not an absolute, but a qualified right, and is 
therefore subject to reasonable restraint in the interest of the 
public. In General Electric Co. 207 Or at 326, the court stated 
that the Oregon Fair Trade Act, as it applied to nonsigners of 
contracts executed pursuant to it, constituted "an unneces
sary and unreasonable interference with an individual's con
stitutional right of contract and of property in violation of Art 
I, § 20, of the Oregon Constitution, and of the due process 
clause of the federal constitution." The court discussed the 
state's power to impinge upon the right to contract: 

' 'The enactment of the Fair Trade Act can be justified only 
upon the theory that it constitutes a reasonable and proper 
exercise of the inherent police power residing in the state. The 
police power is broad and far-reaching, and it is difficult, if not 
impossible, definitely to fix its bounds. Yet an exercise of the 
police power can never be justified unless it is reasonably 
necessary in the interests of the public order, health, safety, 
and welfare. The legislature is not the final judge of the 
limitations of the police power, and, because the legislative 
action must be reasonably necessary for the public benefit, the 

Cite as 73 Or App 29 (1985) 35 

validity of all police regulations depends upon whether they 
can ultimately pass the judicial test of reasonableness." 207 Or 
at 320. (Citation omitted.) 

Gray's Crane argues that under these cases ORS 656.018 is 
unconstitutional, because it is not reasonably necessary for 
the public benefit. 

The continuing vitality of the analysis used in those 
cases is questionable. At one time a supposed right to contract 
was protected by the Due Process Clause of the Fourteenth 
Amendment, which provides that no state shall deprive any 
person of life, liberty, or property without due process of law. 
The U.S. Supreme Court has since abandoned that analysis. 
See Williamson v. Lee Optical Co., 348 U S 483, 75 S Ct 461,99 
L E d 563 (1955); Nebbia v. New York, 291 U S 502,54 S Ct 505, 
78 L E d 940 (1934). The cases cited by Gray's Crane treat 
Article I, section 20, as a due process provision and therefore 
hold that it, like the Due Process Clause of the Fourteenth 
Amendment, protects the right to contract from unreasonable 
interference by the state. However, Article I , section 20, is not 
a due process provision: it does not mention "life," "liberty," 
"property" or "due process of law." See Linde, Without "Due 
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Process" Unconstitutional Law in Oregon, 49 Or L Rev 125, 
140-43 (1970). In fact, as both the Supreme Court and this 
court have recently stressed, this state's constitution has no 
due process clause. State v. Clark, 291 Or 231,235, n 4,630 P2d 
810, cert den 454 U S 1084 (1981); State v. Stroup, 290 Or 185, 
200, 620 P2d 1359 (1980); State v. Lyon, 65 Or App 790, 795, 
672 P2d 1358 (1983). Therefore, it is doubtful that the Oregon 
Supreme Court today would interpret Article I , section 20, as 
it was interpreted in the cases cited by Gray's Crane. 

Those cases, however, have not been expressly over
ruled. Assuming that the analysis of those cases remains valid, 
we hold that O R S 656.018 is not unconstitutional under 
Article I, section 20, because it is reasonably necessary to 
maintain the balance in the Workers' Compensation Act. The 
legislative history of the 1977 amendments to O R S 656.018 
reveals that the legislature amended the statute to restore the 
exclusive liability protection former O R S 656.018(1) was 
understood to afford the employer before to U.S. Fidelity v. 
Kaiser Gypsum, supra, and Gordon H. Ball v. Oregon Erect. Co, 

36 Roberts v. Gray's Crane & Rigging 

supra. The legislature was concerned that third party indem
nity claims against employers would circumvent and under
mine the exclusive liability provision. Obviously, if employers 
were liable for such claims, workers' compensation would no 
longer be their exclusive liability. The legislature also 
expressed concern about the costs and prolonged litigation 
threatened by such claims. 

The identical problem arose in the context of the 
Longshoremen's and Harbor Workers' Compensation Act and 
was resolved in 1972 when Congress amended the act to 
prohibit express contractual indemnity. 33 U S C § 905(b). 
That problem was discussed in Hurst v. Triad Shipping Co., 
554 F2d 1237,1243 (3rd Cir), cert den 434 US 861 (1977): 

"With [Ryan Co. v. Pan-Atlantic Corp., 350 US 124, 76 S 
Ct 232, 100 L Ed 133 (1956), upholding indemnity actions by 
the third party-shipowner against the employer-stevedore], 
the shipowners' burdens were eased, but the purpose of the 
Longshoremen's Act was entirely thwarted. Under the Act, 
the stevedore's duty to pay compensation to injured long
shoremen regardless of fault was supposed to be 'exclusive and 
in place of all liability of such employer to the employee.' Ryan 
permitted the circumvention of this exclusivity provision by 
allowing third parties to seek indemnification from the ste
vedore. Hence, the balance established by the 1927 Act was 
disrupted. Stevedores faced not only the certainty of admin
istrative workmen's compensation payments, but also the 
prospect of indemnifying shipowners for damages awarded 
longshoremen in third-party suits. 

"Because of this double liability, stevedores' insurance 
rates ran as high as forty dollars per one hundred dollars of 
payroll. Despite the high premiums, compensation rates 
under the Act remained quite low; a great percentage of each 
premium dollar went toward expenses of litigation. The 
administrative scheme envisioned by the draftsmen of the 
1927 Act had been rendered grossly inefficient, and the 
maritime industry suffered concomitantly. Moreover, the 
skyrocketing numbers of Sieracki-Ryan cases burdened the 
federal courts. 
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"The 1972 amendments to the Longshoremen's Act were 
designed to correct these problems. Under amended section 
905(b); the roundabout evasion of the Act's exclusivity provi
sion was ended." (Footnotes omitted.) 

Cite as 73 Or App 29 (1985) 37 

Given the compelling reasons for the legislature's amendment 
of ORS 656.018, we hold that the statute does not unreasona
bly interfere with any freedom to contract, which may exist 
under the state constitution. 

Next, Gray's Crane contends that the statute denies 
it a remedy in violation of Article I , section 10, of the Oregon 
Constitution, which provides in relevant part: 

"[EJvery man shall have remedy by due course of law for 
injury done him in his person, property, or reputation.— 
[sic]n 

Prospectively declaring void certain types of agreements is not 
a deprivation of a remedy within the meaning of that section. 
The statute abrogates the right to enter into certain agree
ments; it does not deprive any person of a remedy. It is a 
legislative regulation of contracts, which, as we have stated 
above, is valid. Therefore, the statute does not violate Article 
I, section 10. 

Finally, Gray's Crane challenges the statute as being 
an unreasonable interference with the right to contract pro
tected by the Fourteenth Amendment to the federal constitu
tion. Because we have found that the legislation is a 
reasonable means to restore the integrity of the exclusive 
liability provision, that challenge must fail, assuming that it is 
appropriate at all. Williamson v. Lee Optical Co., supra; Day-
Brite Lighting, Inc. v. Missouri, 342 U S 421, 72 S Ct 405, 96 L 
E d 469 (1952); West Coast Hotel Co. v. Parrish, 300 US 379,57 
S Ct 578, 81 L E d 703 (1937); Nebbia v. New York, supra. 

Affirmed. 
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44 April 3, 1985 No. 173 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Roy M. Hoke, Claimant. 

H O K E , 
Petitioner, 

v. 

L I B B Y , M c N E I L & L I B B Y , 
Respondent. 

(82-09021; CA A30609) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 17,1984. 

J . Michael Alexander, Salem, argued the cause for peti
tioner. With him on the brief was Burt, Swanson, Lathen, 
Alexander & McCann, Salem. 

Deborah Sather MacMillan, Portland, argued the cause for 
respondent. With her on the brief was Moscato & Byerly, 
Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

R I C H A R D S O N , P. J . 

Order modified to reinstate award of $1,000 attorney fee 
and penalty at referee hearing level; affirmed as modified. 

46 Hoke v. Libby, McNeil & Libby 

R I C H A R D S O N , P . J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board upholding the denial of his 
aggravation claim. We modify the order to clarify the issues of 
attorney fees and penalties and otherwise affirm. 

To establish an aggravation claim, a claimant must 
prove by a preponderance of the evidence a worsening of his 
condition since the last award or arrangement of compensa
tion and a causal relation between that worsening and his 
compensable injury. ORS 656.273(1); Brewer v. SAIF, 59 Or 
App 87,89-90,650 P2d 947 (1982). Claimant has not sustained 
his burden of proving that his compensable low back injury 
has worsened since the last determination order was issued on 
April 4, 1982. The objective medical evidence shows no such 
worsening. Claimant was hospitalized in the summer and 
December, 1982, for flare-ups of pain. Objective medical 
evidence is not necessarily required to establish an aggrava
tion claim, Garbutt v. SAIF, 297 Or 148,151-52, 681 P2d 1149 
(1984), and the worker's subjective complaints may or may 
not sustain his burden of proof. Garbutt v. SAIF, supra. 
However, in the light of the objective medical evidence which 
indicates that there has been no worsening, claimant's subjec
tive complaints of increased pain are not sufficient to carry his 
burden in this case. Jacobson v. SAIF, 36 Or App 789, 585 P2d 
1146, rev den 284 Or 521 (1978). 
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There is some confusion concerning the issues of 
attorney fees and penalties. The referee overturned the denial 
of the aggravation claim and awarded claimant $750 in 
attorney fees for overcoming that denial. The referee also 
decided that the insurer should have paid for claimant's 
December, 1982, hospitalization and awarded $1,000 in 
attorney fees and a penalty for its refusal to do so. The Board 
reversed the referee on the aggravation issue and, because 
employer did not contest the issue, affirmed the referee's 
decision that the insurer was responsible for payment of the 
December, 1982, hospitalization. The Board stated that, 
because it was reinstating the denial of the aggravation claim, 
the issues of attorney fees and penalties were moot. That 
statement is incorrect; $1,000 in attorney fees and the penalty 
were assessed for the insurer's unreasonable refusal to pay for 
the hospitalization rather than for any unreasonable denial of 
Cite as 73 Or App 44 (1985) 47 

the aggravation claim. We therefore affirm the Board's order 
insofar as it reinstates the denial of the aggravation claim and 
affirms the insurer's responsibility for payment of the 
December, 1982, hospitalization. Because the denial of the 
aggravation claim is reinstated, claimant is not entitled to the 
$750 in attorney fees that the referee awarded for overcoming 
that denial. We modify the order to affirm the award of $1,000 
in attorney fees and the penalty for the insurer's unreasonable 
refusal to pay for claimant's hospitalization. 

Order modified to reinstate award of $1,000 attorney 
fee and penalty at referee hearing level; affirmed as modified. 

No. 178 April 3, 1985 73 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Ray A. Whitman, Claimant. 

W H I T M A N , 
Petitioner - Cross-Respondent, 

v. 
I N D U S T R I A L I N D E M N I T Y COMPANY, 

Respondent - Cross-Petitioner, 
E B I C O M P A N I E S et al, 

Respondents - Cross-Respondents. 
(83-00043, 83-00726; CA A32263) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 16,1984. 

Allen T . Murphy, Jr., Portland, argued the cause for 
petitioner - cross-respondent. With him on the brief was 
Richardson & Murphy, Portland. 

Scott M. Kelley, Portland, argued the cause for respondent 
- cross-petitioner. With him on the brief was Cheney & Kelley, 
P. C , Portland. 
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Jerald P. Keene, Portland, argued the cause for 
respondents - cross-respondents. With him on the brief was 
Roberts, Reinisch & Klor, P. C , Portland. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

V A N H O O M I S S E N , J . 

Reversed on petition; referee's order on penalties and 
attorney fees reinstated; affirmed on cross-petition. 

Cite as 73 Or App 73 (1985) 75 

V A N H O O M I S S E N , J . 

Claimant seeks review of a Workers' Compensation 
Board order that reversed a referee's order that assessed 
penalties and attorney fees against Industrial Indemnity for 
an unreasonable delay in accepting his claim. Industrial 
Indemnity cross-petitions from that part of the Board's order 
that affirmed the referee's order that claimant had incurred a 
new injury for which it is the responsible insurer. We review 
de novo. 

At all relevant times, claimant was employed by 
Western Concrete Pumping. He injured his back in 1978. E B I 
was Western's insurer at that time. He injured bis back again 
in 1981. Industrial Indemnity was Western's insurer at that 
time. Initially, E B I treated claimant's second back injury as 
an aggravation claim. E B I paid time loss benefits from 
October, 1981, to January, 1982, when it denied responsibility. 
When Industrial Indemnity received notice of the claim in 
January, 1982, it began paying time loss benefits. It did not 
pay claimant's hospital bills, and it failed to accept or deny the 
claim until December, 1982, at which time it requested a 307 
order designating a paying agent under O R S 656.307. 

The referee found in relevant part: 

"4) The entire claims handling process by Industrial 
Indemnity has caused this claimant to be denied medical 
treatment by his treating physician, left him in limbo for some 
11 months and caused him to be dunned by credit agencies for 
non-payment of hospital bills. 

"I find that the appropriate penalty for this conduct is a 
payment to claimant of 25 percent of all compensation due 
him from the 60th day after Industrial Indemnity had notice 
or knowledge of the claim until the date of the request for the 
307 Order. It is this Referee's understanding and I so find that 
Industrial Indemnity had notice or knowledge of this claim on 
January 20,1982. The date of the request for the 307 Order is 
December 30, 1982. The above penalty applies to compensa
tion due claimant even if he has in fact received it. 

"I find further that Industrial Indemnity shall pay to the 
claimant an amount equal to 25 percent of the Emanuel 
Hospital bill as and for unreasonable conduct in the payment 
of that bill. 

76 Whitman v. Industrial Indemnity Co. 

"I find further that Industrial Indemnity shall pay to the 
claimant's attorney the sum of $1500 as and for a reasonable 
attorney fee for his efforts in representing his client on all 
issues in this matter." -786-



The Board agreed with the referee's responsibility 
determination. However, it held that Industrial Indemnity 
was not subject to penalties: 

"Industrial failed to accept or deny claimant's claim until 
December 30,1982, well beyond the sixty-day requirement of 
ORS 656.262(6). We held in Norman J. Gibson, 34 Van Natta 
1583 (1982), and Eugene Thomas, 35 Van Natta 16 (1983), 
that in situations involving an unreasonably delayed denial 
the insurer would be penalized for violation of this statutory 
duty regardless of its payment of interim compensation. We 
interpreted the 'then due' language of ORS 656.262(10) (for
merly ORS 656.262(9)) to mean that when a denial was 
unreasonably late a penalty would be imposed and calculated 
upon the interim compensation paid between the sixtieth day 
and the date of the denial. Norman J. Gibson, supra, 34 Van 
Natta at 1584; Eugene Thomas, supra, 35 Van Natta at 18. In 
apparent reliance upon these decisions, the Referee imposed a 
penalty based upon all compensation due claimant until 
December 30, 1982, regardless of payment. 

"The Court of Appeals recently reversed that portion of 
our order in Thomas which imposed a penalty and attorney's 
fee, and in so doing, cast considerable doubt upon our inter
pretation of the 'then due' language in ORS 656.262(10) as 
expressed in Gibson. EBI Companies v. Thomas, 66 Or App 
105 (1983). Although the court's statements appear to be 
dicta, the clear message is that in situations such as this, 
where the insurer unreasonably delays acceptance or denial of 
a claim but nevertheless complies with its separate and 
distinct duty to pay interim compensation during the period 

• ' of delay, the insurer is not subject to a penalty for unreasona
bly delaying acceptance or denial pursuant to ORS 656.262(6), 
because there are no amounts 'then due' upon which a penalty 
can be assessed within the meaning of ORS 656.262(10). 66 Or 
App at 111." 

The Board interpreted ORS 656.262(6): 
" 'Written notice of acceptance or denial of the claim shall 

be furnished to the claimant by the insurer or self-insured 
employer within 60 days after the employer has notice of [sic] 
knowledge of the claim. Pending acceptance or denial of a 
claim, compensation payable to a claimant does not include 

Cite as 73 Or App 73 (1985) 77 

the costs of medical benefits or burial expenses. The insurer 
shall also furnish the employer a copy of the notice of 
acceptance. * * *' ORS 656.262(6). 

"The underscored sentence was added to ORS 656.262(6) 
by Oregon Laws 1981, chapter 874, § 4, with an effective date 
of July 1, 1981 (Oregon Laws 1981, chapter 874, § 23). For 
injuries occurring on and after the effective date of this 
enactment, the insurer is not obligated to pay medical bills on 
an interim basis pursuant to ORS 656.262(4). ORS 
656.202(2); SAIF v. Mathews, 55 Or App 608 (1982). Because 
there is no obligation to pay medical services on an interim 
basis, such medical services cannot constitute compensation 
'then due' within the meaning of the penalty provision of ORS 
656.262(10). 

"Industrial has been found responsible for claimant's 
September 15,1981 new injury. ORS 656.262(6) was in effect 
in its present form on that date. Accordingly, claimant was 
not entitled to be paid compensation in the form of medical 
services pending acceptance or denial of his new injury claim 
by Industrial. It follows, therefore, that no penalty can be 
imposed." (Emphasis supplied.) 
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The Board concluded that, because the referee's award of 
attorney fees included a penalty associated fee pursuant to 
ORS 656.382(1),1 the Board's elimination of the penalties 
required elimination of the attorney fees. 

We agree with the Board's determination of responsi
bility. We also agree that, under these facts, there were no 
"amounts then due" as to the temporary total disability on 
which a penalty could be assessed. O R S 656.262(10); see EBI 
Companies v. Thomas, 66 Or App 105, 672 P2d 1241 (1983). 
We conclude, however, that the language in O R S 656.262(6) 
excepting payment of medical benefits or burial expenses 
pending acceptance of a claim refers, for the purposes of the 
penalty provisions of O R S 656.262(10), to the 60-day period 
referred to in O R S 656.262(6). Any other interpretation effec
tively would eviscerate an insurer's duty promptly to pay 
78 Whitman v. Industrial Indemnity Co. 

medical bills arising from a bona fide claim. Accordingly, we 
reinstate that part of the referee's opinion assessing a 25 
percent penalty on the hospital bill. We remand to the Board 
for redetermination of the attorney fees. 

Reversed on petition; referee's order on penalties and 
attorney fees reinstated; affirmed on cross-petition. 

1 ORS 656.382(1) provides: 
"(1) If an insurer or self-insured employer refuses to pay compensation due 

under an order of a referee, board or court, or otherwise unreasonably resists the 
payment of compensation, the employer or insurer shall pay to the claimant or the 
attorney of the claimant a reasonable attorney's fee as provided in subsection (2) 
of this section. To the extent an employer has caused the insurer to be charged 
such fees, such employer may be charged with those fees." 

No. 186 April 10, 1985 119 

IN T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
David C. Christensen, Claimant. 

C H R I S T E N S E N , 
Petitioner, 

v. 
S A I F C O R P O R A T I O N , 

Respondent. 
(83-00378; CA A31399) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 15,1985. 

Robert K . Udziela, Portland, argued the cause for peti
tioner. With him on the brief was Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Jeff Bennett, Assistant Attorney General, Salem, argued 
the cause for respondent. With him on the brief were Dave 
Frohnmayer, Attorney General, and James E . Mountain, Jr. , 
Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. -788-



B U T T L E R , P. J . 

Affirmed. 

Cite as 73 Or App 119 (1985) 

B U T T L E R , P . J . 

121 

Claimant seeks review of an order of the Workers' 
Compensation Board that upheld the referee's determination 
that claimant's ulcerative colitis is not a compensable occupa
tional disease. On de novo review, we affirm. 

It is undisputed that, during the period of 1979 
through 1983, claimant experienced extraordinary stress in 
his job as president of the Bonneville Automobile Insurance 
Agency. In'1982, claimant's business went through some very 
stressful litigation, and he experienced severe stomach pain 
and gastrointestinal problems. At the onset of symptoms, he 
went to his regular physician, Dr. Perkins, an internist, who 
has been treating claimant since 1972 for diabetes. Dr. Perk
ins referred claimant to Dr. Wrigley, a gastroenterologist, who 
diagnosed ulcerative colitis, an inflammatory bowel disease. 
Claimant filed a claim for an occupational disease, which was 
denied by S A I F on the ground that the stomach disease was 
not work-related. 

The only issue is whether claimant's work-related 
stress was the medical cause of the ulcerative colitis. At the 
hearing, Dr. Perkins was the only doctor to testify. He stated 
that, in his opinion, based on a reasonable medical proba
bility, claimant's stress was a "major contributing cause to the 
onset and/or aggravation o f the ulcerative colitis. He testi
fied that claimant seemed very satisfied with his personal life 
and did not appear to be under a great deal of stress in that 
regard. He was of the opinion that the stress of claimant's job 
had thrown his diabetes out of control, which had exacerbated 
the stomach condition. On cross-examination, the doctor 
admitted that he had not consulted medical journals within 
the last ten years regarding the cause of ulcerative colitis and 
that the underlying cause of the disease is unknown. Dr. 
Perkins did not explain how stress might have medically 
caused the stomach ailment, other than to state that the onset 
of symptoms of ulcerative colitis coincided with job stress. No 
testimony was offered in support of the theory that the 
diabetes aggravated the colitis. 

SAIF submitted a letter written by Wrigley: 
"* * * Despite numerous theories in the literature which 

purport that stress is related to the cause of ulcerative colitis, 
122 Christensen v. SAIF 

the actual cause of ulcerative colitis remains unknown. In 
spite of Mr. Christensen's firm belief that the litigation began 
his illness, I am unable to state this to be the case medically: I 
could easily believe that there is some relatonship between the 
onset of his illness and the litigation, but I am unable to state 
that this is the cause of his disease." 

S A I F also consulted Dr. Girod, an internist, who reported that 
the cause of ulcerative colitis is unknown and that there is no 
medical evidence to support the contention that stress can 
cause the disease. -789-



In addition, Dr. Katon, an associate professor of 
medicine at the Oregon Health Sciences University, Division 
of Gastroenterology, at SAIF's request, reviewed claimant's 
history, the reports of Girod and Wrigley, and medical texts 
and literature. He submitted a written general opinion regard
ing the cause of ulcerative colitis: 

"* * * Although in the 1940s and 50s it was felt by some 
that there might be a link between psychological stress and 
ulcerative colitis, this theory has been largely abandoned by 
most authorities. * * * 

< < * * * » * 

"The exact etiology of ulcerative colitis is at present 
unknown and there is at present an intense amount of 
research in this area. Possible mechanisms include bacterial 
factors, viral factors, immunological factors, genetic, and 
possibly psychogenic as well. However, the present body of 
evidence is against a clear-cut link between psychological 
factors and the onset of ulcerative colitis. There is likewise no 
clear-cut evidence that stress will exacerbate the symptoms of 
ulcerative colitis although this sometimes seems to be the case 
for an occasional patient seen in our practice. 

"Your third question is much easier to answer in this 
regard. I am not aware of any evidence that links diabetes 
mellitus or insulin use as a contributing factor in ulcerative 
colitis. * * *" 

On this record, we conclude, as did the referee and the 
Board, that claimant has failed to prove medical causation by 
a preponderance of the evidence. 

Affirmed. 

No. 187 April 10, 1985 123 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Tillman E . Price, Claimant. 

P R I C E , 
Petitioner, 

v. 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , 
Respondent. 

(83-00575; CA A32934) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 15,1985. 

David H. Blunt, Salem, argued the cause and filed the brief 
for petitioner. 

Jeff Bennett, Assistant Attorney General, Salem, argued 
the cause for respondent. With him on the brief were Dave 
Frohnmayer, Attorney General, and James E . Mountain, Jr. , 
Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 
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B U T T L E R , P. J . 

Affirmed in part; reversed in part, and remanded for 
determination of penalty. 

Cite as 73 Or App 123 (1985) 125 

B U T T L E R , P . J . 

Claimant's widow1 seeks review of an order of the 
Workers' Compensation Board, which modified the referee's 
award by denying claimant penalties for SAIF's denial of an 
aggravation claim. On de novo review, we reverse. 

In March, 1979, claimant sustained a compensable 
right ankle injury. His subsequent low-back condition was 
determined to be compensably related to that injury and 
required disc surgery at the L4-5 level. In October, 1982, 
claimant again experienced back pain. He underwent a 
myelogram, followed by more surgery at the same L4-5 level. 
The myelogram report, received by SAIF on December 10, 
1982, provided a statement of findings and a diagnosis of a 
"[h]uge recurrent herniated nucleus pulposus anterior right 
anterolateral and right direct lateral at L4-5." In a memo 
dated December 28,1982, SAIF's consultant, Dr. Brown, went 
to considerable lengths to explain his opinion that the original 
1979 injury was not the cause of claimant's back problem and 
that the earlier surgery should not have been compensable. He 
stated that he had reviewed all previous medical reports 
relating to the original injury. He summarized those reports 
and concluded: 

"It is my opinion that the disc was not herniated at the time of 
the injury, that there was no medical evidence to substantiate 
this and that the Referee interjected his own feelings about 
the case rather than on medical facts. Although we can not 
change the Referee's opinion there is no medical evidence that 
the injury of 1979 herniated the disc resulting in the first 
operation. There is also no medical evidence that the injury in 
1979 caused the same disc and/or the next disc to herniate 
three years later." 

Dr. Brown did not state an opinion as to whether the present 
herniated disc was a worsening of the earlier disc herniation, 
which had been held to be compensable. He merely reiterated 
his belief that the original back problem was not compensable. 
On the basis of the myelogram report and Dr. Brown's memo, 
SAIF denied the aggravation claim on January 5, 1983. On 
January 12, 1983, SAIF received a letter from Dr. White, 

126 ' Price v. SAIF 

claimant's treating physician, stating that the herniated disc 
was definitely related to the 1979 injury. 

Claimant requested a hearing, seeking compensation, 
attorney fees and a penalty for SAIF's "unreasonable denial" 
of the claim. The referee found the claim to be compensable 
and awarded a penalty, stating that SAIF's refusal to accept 
the claim was unreasonable, because it was based solely on a 
medical report which merely disputed the compensability of 

1 Claimant died after the request for hearing and before final disposition of the 
request. His widow was substituted as the petitioner pursuant to O R S 656.218(3). 
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the 1979 injury. Further, the referee found that S A I F had 
acted unreasonably in not reinvestigating the denied claim 
after receiving the letter from Dr. White. On review, the Board 
affirmed the referee's decision on compensability but con
cluded that no penalty was authorized, because S A I F had not 
acted unreasonably in denying the claim on the basis of the 
information that it had at the time it issued the denial. 

At the time of the filing of the claim, former ORS 
656.262(9) provided: 

"If the insurer or self-insured employer unreasonably 
delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382."2 

A penalty may be imposed only if the insurer's conduct in 
denying compensation was unreasonable. If S A I F , after 
reviewing the evidence, had a legitimate doubt as to its 
liability, its conduct was not unreasonable. Norgard v. Rawlin-
sons, 30 Or App 999, 1003, 569 P2d 49 (1977). 

Claimant argues that SAIF acted unreasonably in 
refusing to pay compensation after receiving the myelogram 
report.3 We cannot say that the myelogram report was suffici
ent in and of itself to eliminate doubt as to SAIF's liability. 
Although the report notes a "recurrent" herniated disc, it does 
not mention or explain the cause of the recurrence. Neither 
Cite as 73 Or App 123 (1985) 127 

does it state that there was a worsened condition arising out 
the original injury. ORS 656.273. SAIF, however, does not 
contend that the report was not an aggravation claim. It 
treated it as one and denied it on the basis of Dr. Brown's 
report. 

It is that report, however, which calls into question 
the legitimacy of SAIF's doubt as to its liability. Dr. Brown's 
report does not deal with the relationship between the original 
back surgery and claimant's current problem, except, possibly, 
for the last sentence: "There is no medical evidence that the 
injury in 1979 caused the same disc and/or the next disc to 
herniate three years later." That opinion, from all that 
appears in the report, is based on the doctor's insistence that 
claimant's original back surgery should not have been com
pensable. It does not state that claimant's present condition is 
not an aggravation of his back problem that was found to be 
compensable, notwithstanding Brown's disagreement. That 
conclusory statement is not a reasonable basis for the denial of 
the aggravation claim. SAIF's liability for the original back 
injury had been previously litigated and was not open to 
question. See Waldrop v. J. C. Penney Co., 30 Or App 443, 567 
P2d 576 (1977). S A I F acted unreasonably in basing its denial 
on a medical opinion which was, in effect, an argument against 
the compensability of the original back condition. The Board 
erred in determining that no penalty was authorized. 

Affirmed in part; reversed in part, and remanded for 
determination of penalty. 

2 O R S 656.262(9) was renumbered as O R S 656.262(10) by Or Laws 1983, ch 816, 
§7. 

3 Claimant does not argue that S A I F should have considered Dr. White's January 
12,1983, letter in determining whether it would allow the claim. Because S A I F did not 
have the letter in its possession at the time of the denial, its conduct cannot be 
evaluated as if it did. Mt. Mazama Plywood Co. v. Beattie, 62 Or App 355,661 P2d 109 
(1983). ——.ĵ iŝ ^̂ ^̂ — -̂s-â s-a-sŝ ss 
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128 April 10, 1985 No. 188 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Gary R. Thomas, Claimant. 

T H O M A S , 
Petitioner, 

v. 
L I B E R T Y M U T U A L I N S U R A N C E , 

Respondent. 

(81-02240; CA A31226) 

Judicial Review from Workers' Compensation Board. 
On petitioner's petition for reconsideration filed February 

21, 1985. Former opinion filed January 23, 1985, 71 Or App 
837, 695 P2d 100. 

Richard A. Lee, Eugene, for petition. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

B U T T L E R , P. J . 

Reconsideration granted; former opinion withdrawn; 
Board's order reversed insofar as it affirmed referee's opinion 
and order refusing to consider medical evidence of claimant's 
anxiety reaction; affirmed otherwise; remanded for further 
proceedings not inconsistent with this opinion. 

130 Thomas v. Liberty Mutual Insurance 

B U T T L E R , P . J . 

Claimant filed a petition for review in the Supreme 
Court, ORAP 10.05, which we treat as a petition for recon
sideration. ORAP 10.10. We affirmed, without opinion, the 
Workers' Compensation Board's disallowance of compensa
tion for, among other claims, an anxiety reaction or syndrome. 
We grant the petition. 

Claimant suffered a compensable injury when he 
received a severe electric shock while working on power lines. 
In the original judicial review, claimant focused on his conten
tion that the Board erred in not remanding the case for the 
taking of additional evidence; he also contended that the 
Board erred in affirming the referee's order. In his petition for 
review, he focuses on what appears to be an error of law 
committed by the referee in failing to consider certain medical 
evidence in determining whether claimant's anxiety reaction 
was causally related to his compensable injury. 

The record reflects no less than three medical opin
ions that diagnose an anxiety reaction or syndrome. Dr. Bert, 
who treated claimant for neck and shoulder discomfort, stated 
in a letter to the insurer dated April 30, 1980, that claimant 
had "some impairment based upon anxiety and pain of per
haps 15 percent." Dr. Wagner, an examining physician, stated 
in a letter to claimant's attorney, June 27, 1980: 
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"Last, but not least, the patient's concern over his physical 
disability has caused great anxiety. He acknowledges the 
interaction of this anxiety with his lack of improvement." 

Orthopaedic Consultants, in a letter to the insurer 
dated January 26, 1981, diagnosed "anxiety reaction, severe; 
bordering on conversion reaction." The opinions of those 
doctors regarding claimant's anxiety reaction were not contra
dicted. The reports repeatedly state that there is an absence of 
objective evidence for the many subjective symptoms which 
claimant continued to experience. 

The referee found claimant's testimony regarding his 
symptoms credible; however, he concluded that claimant had 
failed to meet his burden of proof on the issue of anxiety 
reaction, because there was no psychiatrist's or psychologist's 
report in the record, which the referee believed was necessary 

Cite as 73 Or App 128 (1985) 131 

to verify the diagnosis of anxiety reaction and to establish 
causation: 

"The record certainly suggests that the claimant has 
psychological problems—and that those problems may 
account for the increasing variety of subjective complaints. A 
'severe anxiety syndrome' may be the correct diagnosis. How
ever, there is no opinion from a psychologist or psychiatrist in 
this record. I believe that an opinion from such an expert 
would be necessary to both verify that diagnosis and establish 
that the condition was the result of the electrical shock injury. 
* * *" (Emphasis in original.) 

The Board appears to have agreed with that assessment of the 
record. 

The Supreme Court, in Barrett v. Coast Range 
Plywood, 294 Or 641, 661 P2d 926 (1983), held that evidence of 
functional overlay must not be ignored simply because the 
evidence does not consist of expert psychological evaluation; a 
physician or surgeon is not incompetent to testify as an expert 
merely because he or she is not a specialist in the particular 
branch of the profession involved in the case. As pointed out, 
there is medical evidence in this case that claimant had an 
anxiety reaction to the industrial injury that caused subjective 
symptoms. If the injury was a material contributing cause of 
claimant's anxiety resulting in disability, the condition is 
compensable. Because the referee refused to consider that 
evidence on the ground that the doctors were not specialists 
on this subject, the case must be remanded. 

Petition for reconsideration granted; former opinion 
withdrawn; Board's order reversed insofar as it affirmed 
referee's opinion and order refusing to consider the medical 
evidence of claimant's anxiety reaction; affirmed otherwise; 
and remanded for further proceedings not inconsistent with 
this opinion. 
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132 April 10, 1985 No. 189 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Kim B. Kitchel, Claimant. 

A G R I P A C , INC., 
Petitioner, 

v. 
K I T C H E L , 
Respondent. 

(83-01162; CA A34058) 

Judicial review from the Workers' Compensation Board 
dismissed by order dated January 17, 1985. 

On respondent's petition for attorney fees filed February 5, 
1985. 

James L . Edmunson, Eugene, and Malagon & Associates, 
Eugene, for the petition. 

Paul J . DeMuniz and Garrett, Seideman, Hemann, 
Robertson & DeMuniz, P. C , contra. 

Before Warden, P. J . , and Van Hoomissen and Young, 
Judges. 

W A R D E N , P. J . 

Petition for attorney fees denied. 
134 Agripac, Inc. v. Kitchel 

W A R D E N , P . J . 

The issue in this case is whether a workers' compen
sation claimant is entitled to an award of attorney fees for 
legal services performed in response to an employer's petition 
for judicial review that is dismissed on the claimant's motion. 
Claimant relies on ORS 656.382(2): 

"If a request for hearing, request for review, appeal or 
cross-appeal to the Court of Appeals or petition for review to 
the Supreme Court is initiated by an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, 
the employer or insurer shall be required to pay to the 
claimant or the attorney of the claimant a reasonable 
attorney's fee in an amount set by the referee, board or the 
court for legal representation by an attorney for the claimant 
at and prior to the hearing, review on appeal or cross-appeal." 
(Emphasis supplied.) 

The precise question is whether in dismissing employer's 
petition for judicial review on claimant's motion this court has 
found that the compensation awarded to claimant should not 
be disallowed or reduced. 

In SAIF u. Bond, 64 Or App 505, 669 P2d 332 (1983), 
in which an insurer's appeal was dismissed on its own motion, 
we held that "in enacting ORS 656.382(2), the legislature 
intended that a claimant receive a reasonable attorney's fee 
paid by the employer or insurer when the claimant prevails, 
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whether on the merits or because the appeal is dismissed, 
because the result is the same." 

We now overrule the holding in Bond on the basis of 
the Supreme Court's decision in SAIF v. Curry, 297 Or 504, 
686 P2d 363 (1984). In Curry the issue was whether, under 
ORS 656.382(2), a claimant was entitled to attorney fees for 
work done in response to an insurer's petition for review in the 
Supreme Court that was ultimately denied. As stated by Judge 
Lent: 

"The question is to determine if our denial of review fits 
the statutory predicate for awarding attorney's fees if this 
'* * * court finds that the compensation awarded to claimant 
should not be disallowed or reduced * * *.' ORS 656.382(2)." 
(Emphasis in original.) 297 Or at 508. 

Cite as 73 Or App 132 (1985) 135 

After reviewing earlier court decisions, particularly Bracke v. 
Baza'r, 294 Or 483, 658 P2d 1158 (1983), and legislative 
history concerning the 1983 amendments to ORS 656.382(2), 
the court concluded 

"that the intent of the legislature in passing the 1983 amend
ments to ORS 656.382(2) was to allow attorney's fees in 
Supreme Court cases only when this court actually allows an 
employer's petition for review and decides that theretofore 
awarded compensation should not be disallowed or reduced." 
297 Or at 510. (Emphasis supplied.) 

In its review of the legislative history the court took note that 
"the committee considered, but rejected, a proposal that 
would have allowed an award of attorney fees to a claimant's 
attorney who works on an appeal initiated by an employer or 
insurer, but which is dismissed on the employer/insurer's 
motion prior to a decision." 294 Or at 510. 

Being unable to find any meaningful distinction 
between the issue in this case and that in Curry, we overrule 
our holding in SAIF v. Bond, supra, and hold that, when an 
employer or insurer's petition for judicial review is dismissed 
without a finding "that the compensation awarded to a 
claimant should not be disallowed or reduced," the claimant is 
not entitled to an award of attorney fees. 

Petition for attorney fees denied. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Eugene A. Page, Claimant. 

J E L D - W E N , INC. , 
Petitioner - Cross-Respondent, 

v. 
P A G E , 

Respondent - Cross-Petitioner. 
(80-05763, 80-07722; CA A31401) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 15,1984. 

Brian L . Pocock, Eugene, argued the cause and filed the 
briefs for petitioner - cross-respondent. 

Mark Andrew Lange, Salem, argued the cause and filed the 
brief for respondent - cross-petitioner. 

Before Buttler, Presiding Judge, and Warren and 
Ros8man, Judges. 

W A R R E N , J . 

Affirmed. 

138 Jeld-Wen, Inc. v. Page 

W A R R E N , J . 

Jeld-Wen, Inc., seeks review of an order of the Work
ers' Compensation Board which held that claimant's psycho
logical condition is related to his compensable physical injury. 
Claimant cross-petitions, arguing that the referee's award of 
50 percent unscheduled disability for his back injury should 
not have been reduced by the Board to 40 percent. We affirm. 

Claimant suffered a compensable injury to his neck, 
left shoulder and arm on May 8, 1979, when he slipped on a 
ladder and caught himself with his left hand. He later suffered 
a compensable injury to his low back on December 20, 1979, 
when he was pushing a heavy load of door skins. 

In April, 1982, claimant was hospitalized for paranoid 
psychosis. On July 15, 1982, employer denied responsibility 
for his psychological condition with respect to either the May 
or December, 1979, injuries. Claimant's hospitalization 
stemmed from his belief that, since late 1981, employer or its 
insurance department had hired individuals to follow and spy 
on him. There was no evidence that Jeld-Wen ever actually 
had hired anyone to maintain surveillance of claimant. Both 
the referee and the Board concluded that claimant's psychi
atric condition was compensably related to his physical inju
ries. 

The parties are in substantial disagreement as to 
what standard applies to determine whether claimant's psy
chiatric condition is compensably related to his physical 
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injuries. Jeld-Wen argues that claimant must establish that 
one of the 1979 injuries was the major contributing factor in 
the development of his psychological condition, relying on 
McGarrah v. SAIF, 296 Or 145, 675 P2d 195 (1983), and 
Elwood v. SAIF, 67 Or App 134, 676 P2d 922 (1984), rem'd for 
further proceedings 298 Or 429,693 P2d 641 (1985), decision on 
remand 72 Or App 771, P2d (1985). Neither of those 
cases is applicable to the facts in the case at bar. Both are 
occupational disease cases that deal with the problem of 
establishing whether a claimant's psychological condition 
stems from actually existing mental stresses which were 
related to his employment and were the major contributing 
factor in causing the disability. Occupational disease cases 
concerning the psychological effects of mental stress involve 

Cite as 73 Or App 136 (1985) 139 

unique proof problems and have a distinct set of standards 
from those applicable to the present case. 

A claimant asserting the compensability of a psychi
atric condition following an industrial injury must prove by a 
preponderance of the evidence that the work-related injury 
was a material cause of the condition, or, if the claimant's 
mental condition predated the injury, that the injury wors
ened that preexisting condition. See Partridge v. SAIF, 57 Or 
App 163, 167, 643 P2d 1358, rev den 293 Or 394 (1982). We 
conclude that claimant sustained his burden. There is no 
evidence of a paranoid psychosis in his medical history before 
the compensable accident. His paranoid delusions related to 
his employer or its insurance department and their perceived 
attempts to deny him compensation for his physical injuries. 
Thus, it appears that his work-related injury was the initial 
seed for his perception of persecution. It is also clear that the 
appearance of symptoms of his psychological disease followed 
his compensable physical injury and that he required medical 
services. 

Dr. Thompson, claimant's treating psychiatrist, con
cluded that his paranoid psychosis did not precede, and was 
directly related to, his work injuries. The doctor considered 
claimant's personal and medical history, his family life and 
information gleaned through the course of his treatment in 
arriving at the conclusion that stress associated with his work 
injuries caused his psychological disease. 

Dr. Koutsky testified for employer that, in his opin
ion, "paranoia is a progressive illness that is most likely a 
hereditary condition." He reviewed material on claimant 
provided by employer and interviewed claimant on one occa
sion. He acknowledged that there is no evidence in claimant's 
medical history before the injuries that indicates a psychotic 
condition. It was his opinion that claimant's work injuries 
were not "a major contributing factor" to his psychological 
illness and that "the physical injury would at most be a 
precipitating stress to an already preexisting condition." In a 
letter of July 8, 1982, Dr. Koutsky inferred that claimant's 
illness preexisted his work injuries from his understanding of 
the general nature of the illness and from his belief that 
claimant "has not responded to antipsychotic medication and 
good psychiatric treatment * * *." The basis of his opinion is 
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140 Jeld-Wen, Inc. v. Page 

somewhat undercut by his testimony on November 3, 1982, 
that claimant appeared to be better and "that the treatment 
program, from a psychiatric viewpoint, appears to be a suc
cessful one as it continues." In addition, Dr. Koutsky's opin
ion that claimant's physical injuries were not a major 
causative factor in his paranoia may have been influenced by 
his "personal opinion, that compensation of this variety tends 
to prolong mental, and emotional disabilities, standing in the 
way of successful recovery and rehabilitative efforts." 

We are not persuaded by Dr. Koutsky's testimony. 
His opinion that claimant's work-related injuries were not "a 
major contributing factor" to his psychological illness is not 
helpful. It is addressed to the occupational disease standard 
and does not address the question whether the work injury 
was a material cause. Furthermore, his opinion that claimant 
had a preexisting condition which was not made worse by his 
work injuries appears to be based on his concept of the nature 
of psychological disorders rather than on an examination of 
claimant. His opinion that claimant had a preexisting mental 
disorder is not persuasive in the light of his admission that 
nothing in claimant's prior medical history indicates a psychi
atric disorder and that the condition did improve with treat
ment. 

There is no question that claimant's psychological 
condition was stable before his injuries. The appearance of 
symptoms of paranoid psychosis in 1982 was most likely 
associated with either the onset or worsening of his psychotic 
condition. We find Dr. Thompson's opinion that claimant's 
psychosis was caused by his work injuries and subsequent 
related events persuasive. It is clear from this evidence that 
the compensable physical injury was a material factor in 
causing his psychological disorder. Claimant has established 
by a preponderance of the evidence that his psychological 
condition is compensably related to his compensable physical 
condition. 

On claimant's cross-petition, we find on de novo 
review that the Board's award of 40 percent unscheduled 
permanent partial disability for claimant's back condition is 
adequate. 

Affirmed. 
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No. 194 April 10, 1985 159 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Ivy E . Miller, Claimant. 

MISSION I N S U R A N C E CO., 
Petitioner - Cross-Respondent, 

v. 
M I L L E R , 

Respondent - Cross-Petitioner, 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , 
Respondent - Cross-Respondent. 

(82-04811, 82-10905; CA A30742) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 9,1984. 

Marianne Bottini, Portland, argued the cause for peti
tioner - cross-respondent. On the brief were Bruce A. Bottini, 
and Bottini & Bottini, Portland. 

Richard T . Kropp, Albany, argued the cause for respondent 
- cross-petitioner Miller. With him on the brief was Emmons, 
Kyle, Kropp, Kryger & Alexander, P. C , Albany. 

Darrell E . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent - cross-respondent SAIF. 
With him on the brief were Dave Frohnmayer, Attorney 
General, and James E . Mountain, Jr., Solicitor General, 
Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J . 

On petition, affirmed as to attorney fees; otherwise 
reversed and referee's order reinstated; affirmed on cross-
petition. 
Cite as 73 Or App 159 (1985) 161 

R O S S M A N , J . 

Mission Insurance Company (Mission), as workers' 
compensation insurer for Action Ambulance, Inc. (Action 
Ambulance), seeks review of a Board order which held that 
Action Ambulance is solely responsible for claimant's com
pensable injury. On de novo review, we reverse, except as to 
the award of attorney fees. 

The issue is the responsibility of two part-time 
employers for claimant's compensable injury. The facts are 
not disputed. Action Ambulance and Action Welding, Inc. 
(Action Welding) are separate companies, each owned equally 
by Ray Moore and Edith Moore. Action Welding was formed 
to supply oxygen and other medical supplies to Action 
Ambulance and other customers. The books of Action Weld
ing were kept separately, and assets were separately owned. 
The two corporations used the same office space, warehouse, 
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bookkeeper and manager. They shared one telephone, with 
three lines. 

In June, 1980, claimant began working for Action 
Ambulance as a part-time ambulance driver. In October, 1980, 
he began working part-time as a delivery truck driver for 
Action Welding. The two jobs totalled 40 hours per week. At 
the time of the injury, claimant earned $200 per month from 
Action Ambulance and $700 per month from Action Welding. 
He worked primarily for Action Ambulance on Tuesdays and 
Fridays, and primarily for Action Welding on Mondays, 
Wednesdays and Thursdays. However, the record indicates 
that, despite claimant's primary assignment to one company 
on certain days, he was always available and "on call" for the 
other, as needed. He performed services for each company on 
all days, taking the jobs with the greater priority. For example, 
while driving the Action Welding delivery truck, he was 
always on call for the ambulance, wore his ambulance uniform 
and carried ambulance equipment with him. 

In the fall of 1981, the companies encountered finan
cial difficulties and the bank assumed de facto receivership, 
consolidating the funds of both companies into the Action 
Ambulance account. All checks were written on the Action 
Ambulance account, with the exception of one vacation pay 
check to claimant dated December 15,1981. Action Welding's 
Coverage with S A I F was terminated on October 1, 1981, for 
162 Mission Insurance Co. v. Miller 

nonpayment of premiums. The company did not acquire a 
replacement policy. Action Ambulance retained its coverage 
through Mission. 

On Friday, December 18,1981, claimant was working 
primarily for Action Ambulance when he received an urgent 
call from an Action Welding customer for a tank of oxygen. He 
was not needed on the ambulance and decided to deliver the 
oxygen. In loading the oxygen into the Action Welding truck, 
he ruptured a disk in his low back. 

Mission initially accepted the claim and paid it as if 
claimant were fully employed by Action Ambulance. Later, 
Mission notified claimant that it was reducing claimant's 
benefits to the level of a part-time employe. At a hearing on 
the matter, SAIF represented Action Welding as a non-
complying employer. 

The referee held that Action Ambulance and Action 
Welding were "joint" employers, equally responsible for 
claimant's injury. Mission was ordered to pay benefits based 
on full-time employment, and SAIF was ordered to reimburse 
Mission for 50 percent of the expenses. The Board reversed, 
holding that Action Ambulance was the only employer. 

Mission argues that Action Welding is the sole 
responsible employer, because claimant was performing an 
Action Welding task at the time of the injury. In the alter
native, Mission argues that Action Welding and Action 
Ambulance were "dual" employers and responsible for the 
injury in proportion to the salary paid by each. We conclude 
that Action Ambulance and Action Welding were joint 
employers, jointly responsible for claimant's injury. 

This court has recognized that it is possible for an 
employe to have two employers for the purposes of workers' 
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compensation. Robinson v. Omark Industries, Inc., 46 Or App 
263, 611 P2d 665 (1980). In resolving responsibility disputes 
between two or more employers, the classifications of "dual" 
and "joint" employment are useful. The two terms are aptly 
described in 1C Larson, Workmen's Compensation Law, § 
48.40(1982): 

"Joint employment occurs when a single employee, under 
contract with two employers, and under the simultaneous 
control of both, simultaneously performs services for both 

Cite as 73 Or App 159 (1985) 163 

employers, and when the service for each employer is the same 
as, or is closely related to, that for the other. In such a case, 
both employers are liable for workmen's compensation. 

"Dual employment occurs when a single employee, under 
contract with two employers, and under the separate control 
of each, performs services for the most part for each employer 
separately, and when the service for each employer is largely 
unrelated to that for the other. In such a case, the employers 
may be liable for workmen's compensation separately or 
jointly, depending on the severability of the employee's activ
ity at the time of injury." 

A joint employe is subject to the simultaneous control of two 
employers and performs simultaneous and related services for 
each. Dual employment is characterized by separate control 
and separate performance of unrelated services. 

In this case, the owners and managers of Action 
Ambulance and Action Welding are the same, and claimant 
was subject to their simultaneous control. Claimant per
formed services for the companies simultaneously, in the 
sense that, even if claimant was working primarily for one 
employer, he was always on call for the other, as needed. Both 
companies benefited from claimant's unique "on call" status 
and from his availability to perform priority tasks. That, more 
than any other factor, leads us to conclude that claimant was a 
joint employe. 

In concluding that Action Ambulance was the only 
employer, the Board apparently relied on the fact that the 
payrolls of both corporations were drawn on the Action 
Ambulance account. We do not find that factor to be control
ling, however. The use of one bank account was required by 
the bank. The consolidation of accounts did not result in a 
dissolution of Action Welding or the merger of the two 
companies. They remained separate legal entities and were 
functioning as such at the time of the injury. Both are 
therefore fully responsible. 

Petitioner raises as error the Board's award of 
attorney fees to claimant for services performed before the 
Board on review. It is clear that claimant is entitled to 
attorney fees under the provisions of O R S 656.386(1) for 
successfully defending his award of compensation as a full-
time employe. 

164 Mission Insurance Co. v. Miller 

Claimant has cross-petitioned, prompted by his con
cern that he be compensated as a full-time employe in the 
event that the court treats this case as a dual employment 
situation. Our holding inherently provides for the result 
sought by claimant. 
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We reinstate the referee's determination that Action 
Welding and Action Ambulance are jointly liable for claim
ant's compensable injury. Mission is to pay claimant's bene
fits and temporary total disability at the rate computed on the 
basis of claimant's combined salary from Action Ambulance 
and Action Welding. S A I F shall reimburse Mission for 50 
percent of its expenses. 

On petition, affirmed as to attorney fees; otherwise 
reversed and referee's order reinstated; affirmed on cross-
petition. 

184 April 10, 1985 No. 197 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
David F . Barrett, Claimant. 

B A R R E T T , 
Petitioner, 

v. 
D & H D R Y W A L L et al, 

Respondents. 

(81-02757; CA A29349) 

Judicial Review from Workers' Compensation Board. 
On respondents' petition for reconsideration filed 

November 21,1984. Former opinion filed September 26, 1984. 
70 Or App 123, 688 P2d 130. 

Scott H. Terrall, Portland, for petition. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J . 

Petition for reconsideration allowed;, former opinion with
drawn; affirmed. 

186 Barrett v. D & H Drywall 

R O S S M A N , J . 

Employer and E B I Companies filed a petition for 
review in the Supreme Court, ORAP 10.05, which we treat as a 
petition for reconsideration. ORAP 10.10. In our former 
opinion, 70 Or App 123, 688 P2d 130 (1984), we reversed the 
Workers' Compensation Board and held that a claimant's 
preexisting medical condition is an element to be considered 
in determining the extent of unscheduled permanent partial 
disability, even though the claimant is unable to establish that 
the underlying condition was worsened or otherwise affected 
by the compensable industrial injury. We now withdraw our 
former opinion and affirm. 

An award of permanent partial disability is to be 
rated on the basis of "the permanent loss of earning capacity 
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due to the compensable injury." ORS 656.214(5).' In deter
mining loss of earning capacity attributable to an industrial 
injury, impairments not related to the injury are not consid
ered. This is in contrast with a determination of permanent 
total disability, which requires the consideration of preexist
ing disability. ORS 656.206(1)(a).2 

The facts as found by the referee, the Board and this 
court are that claimant's preexisting degenerative low back 
condition was rtot worsened by the compensable industrial 
injury. In our former opinion, we erroneously held that the 
Cite as 73 Or App 184 (1985) 187 

referee and the Board should have considered the preexisting 
back condition as an element of claimant's loss of earning 
capacity. On reconsideration, we conclude that the Board 
properly refused to consider the preexisting condition. 

On de novo review, we also consider claimant's sec
ond assignment of error that he is permanently and totally 
disabled and affirm the Board. 

Petition for reconsideration allowed; former opinion 
withdrawn; affirmed. 

1 O R S 656.214(5) provides: 

"In all cases of injury resulting in permanent partial disability, other than 
those described in subsections (2) to (4) of this section, the criteria for rating of 
disability shall be the permanent loss of earning capacity due to the compensable 
injury. Earning capacity is the ability to obtain and hold gainful employment in 
the broad field of general occupations, taking into consideration such factors as 
age, education, training, skills and work experience. The number of degrees of 
disability shall be a maximum of 320 degrees determined by the extent of the 
disability compared to the worker before such injury and without such disability. 
For the purpose of this subsection, the value of each degree of disability is $100." 
2 O R S 656.206(l)(a) provides: 

"As used in this section: 

"(a) 'Permanent total disability' means the loss, including preexisting dis
ability, of use or function of any scheduled or unscheduled portion of the body 
which permanently incapacitates the worker from regularly performing work at a 
gainful and suitable occupation. As used in this section, a suitable occupation is 
one which the worker has the ability and the training or experience to perform, or 
an occupation which the worker is able to perform after rehabilitation." 

No. 200 April 10, 1985 197 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Arliss Ingram, Claimant. 

I N G R A M , 
Petitioner, 

v. 
A M F A C , INC. , 

Respondent. 

(84-3-280; CA A31666) 

Appeal from Circuit Court, Umatilla County. 

J . F . Olsen, Judge. 
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Argued and submitted November 19,1984. 

Kenneth D. Peterson, Jr., Hermiston, argued the cause and 
filed the brief for petitioner. 

Mildred J . Carmack, Portland, argued the cause for 
respondent. With her on the brief were Schwabe, Williamson, 
Wyatt, Moore & Roberts, Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

N E W M A N , J . 

Reversed and remanded. 
Cite as 73 Or App 197 (1985) 199 

N E W M A N , J . 

This case is a companion to AMFAC, Inc. v. Ingram, 
72 Or App 168, 694 P2d 1005 (1985). Claimant appeals a 
circuit court order that dismissed her attorney's "Motion to 
Determine Claimant's Attorneys Fees." The attorney filed the 
motion within 30 days after the Workers' Compensation 
Board reversed the referee, holding that claimant's occupa
tional disease claim was compensable and fixing her attorney 
fees. ORS 656.386(1); OAR 438-47-040(2). The attorney dis
agreed with the amount of fees that the board set. At the time 
of the motion in the circuit court, employer had already filed a 
petition for review in this court in AMFAC, Inc. v. Ingram, 
supra. The circuit court ruled that it lacked jurisdiction to 
consider the motion. We reverse. 

Initially, employer had denied this claim. Claimant 
requested a hearing, and the referee held her claim compensa
ble. On employer's motion for reconsideration, the referee 
held the claim noncompensable. Claimant appealed to the 
Board and prevailed on the merits. Employer then petitioned 
for review, and we reversed the Board and held the claim 
noncompensable. AMFAC, Inc. v. Ingram, supra. 

ORS 656.388(2) provides: 
"If an attorney and the referee or board or appellate court 

cannot agree upon the amount of the fee, each forthwith shall 
submit a written statement of the services rendered to the 
presiding judge of the circuit court in the county in which the 
claimant resides. The judge shall, in a summary manner, 
without the payment of filing, trial or court fees, determine 
the amount of such fee. This controversy shall be given 
precedence over other proceedings." 

It provides a claimant a remedy to challenge the amount of 
attorney fees that the Board sets, if the attorney "forthwith" 
submits the matter to the presiding judge of the circuit court. 
We have held that "forthwith" means within 30 days of the 
Board's order. SAIF v. Culwell, 65 Or App 332, 671 P2d 759 
(1983), rev den 296 Or 411 (1984).1 

At the time of the motion in the circuit court, it had 
jurisdiction to determine the amount of the award for attorney 
fees. Claimant had prevailed before the Board, which had set 
attorney fees for services up to and including the Board level. 

1 We do not decide whether claimant could have appealed to this court the amount 
of the fees that the Board had set, compare Button v. SAIF, 45 Or App 295, 298, 608 
P2d 206, rev den 289 Or 107 (1980), with Bentley u. SAIF, 38 Or App 473,481.590 P2d 
746 (1979), or whether she could have raised that issue by cross-petition in AMFAC, 
Inc. v. Ingram, supra. o n e 



Concededly, none of the statutes which authorize attorney fee 
awards in workers' compensation cases—ORS 656.382, ORS 
656.386(1) and ORS 656.388(1)—allows an award to claimant 
if she does not finally prevail. See Brown v. EBI Companies, 
289 Or 905,618 P2d 959 (1980); SAIF v. Paresi, 62 Or App 139, 
142 n 1, 660 P2d 684, rev den 295 Or 259 (1983). She may, 
however, finally prevail in AMFAC, Inc. v. Ingram, supra, on 
Supreme Court review.2 The circuit court erred in dismissing 
the attorney's motion for lack of jurisdiction. It should have 
determined the amount of attorney fees for services up to the 
Board level. 

Reversed and remanded. 
2 O R S 656.382(2) provides for an award of attorney fees 

"[i]f a request for hearing, request for review, appeal or cross-appeal to the 
Court of Appeals or petition for review to the Supreme Court is initiated by an 
employer or insurer, and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced * * *." 

In AMFAC, Inc. v. Ingram, supra, employer initiated the request for referee recon
sideration and for Court of Appeals review. The referee and this court found that 
claimant is not entitled to compensation. In neither instance did the reviewing body 
find that "the compensation awarded to a claimant should not be disallowed or 
reduced." 

O R S 656.386(1) provides for an award of attorney fees if a claimant "finally 
prevails" in a proceeding after a denial of compensation. Claimant has not "finally 
prevailed" in AMFAC v. Ingram, supra, and will not unless the Supreme Court on 
review reverses the decision on compensability. See also O A R 438-47-060. 

O R S 656.388(1) provides for an award of attorney fees "[i]n cases in which a 
claimant finally prevails after remand from the Supreme Court, Court of Appeals or 
board * 

No. 208 April 17, 1985 223 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Edward J . LaRoque, Claimant. 

F M C C O R P O R A T I O N , 
Petitioner, 

v. 
L I B E R T Y M U T U A L I N S U R A N C E C O M P A N Y et al, 

Respondents. 

(81-11384, 81-11347; CA A28601) 

Judicial Review from Workers' Compensation Board. 
On petitioner's petition for reconsideration filed 

November 28, 1984. Former opinion filed 70 Or App 370, 689 
P2d 1046. 

Mildred J . Carmack, Portland, for petition. 

Before Buttler, Presiding Judge, Warren and Rossman, 
Judges. 

B U T T L E R , P. J . 

Reconsideration granted; former opinion adhered to as 
amplified and clarified. 
Cite as 73 Or App 223 (1985) 225 

B U T T L E R , P . J . 

F M C Corporation has petitioned the Supreme Court 
for review of our decision. 70 Or App 370, 689 P2d 1046 (1984). 
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We treat the petition as one for reconsideration. ORAP 
10.10(1). We grant the petition in order to clarify and amplify 
the opinion, but adhere to our former opinion. 

Our opinion accurately stated that this case involves 
a single employer and that the dispute is between the 
employer's former workers' compensation insurer and the 
employer in its self-insured capacity about responsibility for 
claimant's occupational disease. However, the analysis was 
phrased as if it were a contest between two employers, and the 
authorities cited involved the issue of which of two or more 
employers was responsible for the claimant's disability. What 
is lacking is a transitional explanation that the application of 
the last injurious exposure rule is the same in cases involving 
successive insurers (including a self-insured employer) as it is 
in those involving successive employers. Lacking that expla
nation, the opinion is confusing, because it gives the impres
sion that the employer qua employer may not be liable. There 
is no question here that F M C is liable as the employer of 
claimant; the issue is whether it must pay the claim as a self-
insured employer or whether its former insurer must pay it. 
We proceed with that explanation. 

Davidson Baking v. Ind. Indemnity, 20 Or App 508, 
532 P2d 810, rev den (1975), involved a claim for a hearing loss 
allegedly incurred during a 20-year period of employment at 
Davidson Baking. Each of the three insurers that had covered 
the company's compensation liability during the relevant 
period denied the claim. The referee, the Board and the circuit 
court concluded that the claimant had suffered a compensable 
disability and that the last carrier was responsible. On de novo 
review this court affirmed compensability of claimant's condi
tion as an occupational disease. The other issues were whether 
the claim had been timely filed and, if so, which of the carriers 
was responsible. The court decided, first, that the contempo
rary version of ORS 656.307 authorized the Board to make a 
determination of responsiblity among the single employer's 

226 FMC Corp. v. Liberty Mutual Ins. Co. 

successive insurers.1 Turning to the timeliness and responsi
bility issues, this court, rather summarily, determined that the 
claim was timely filed on the ground that "[t]o hold that 
disability from an occupational disease may mature in stages 

1 O R S 656.307, amended by Or Laws 1979, ch 839, § 8, provided: 

"(1) Where there is an issue regarding: 

"(a) Which of several subject employers is the true employer of a claimant 
worker; 

"(b) Which of more than one insurer of a certain employer is responsible for 
payment of compensation to a worker; 

"(c) Responsibility between two or more employers or their insurers involv
ing payment of compensation for two or more accidental injuries; or 

"(d) Joint employment by two or more employers, 

the director shall, by order, designate who shall pay the claim, if the claim is 
otherwise compensable. Payments shall begin in any event as provided in O R S 
656.262(4). When a determination of the responsible paying party has been made, 
the director shall direct any necessary monetary adjustment between the parties 
involved. Any failure to obtain reimbursement from an insurer or self-insured 
employer shall be recovered from the Administrative Fund. 

"(2) No self-insured employer or an insurer shall be joined in any proceeding 
under this section regarding its responsibility for any claim subject to O R S 
656.273 unless the issue is entitled to hearing on application of the worker. 

"(3) The claimant shall be joined in any proceedings under this section as a 
necessary party, but may elect to be treated as a nominal party." 
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would place an unfair burden on the workman with respect to 
the timely filing of claims." 20 Or App at 515.2 

On the responsibility question, we adopted the rule in 
Mathis v. SAIF, 10 Or App 139, 499 P2d 1331 (1972), involv
ing a workman who had been exposed to asbestos over a 31-
year period in several employments, and applied the "last 
injurious exposure" rule derived from 3 Larson, Workmen's 
Compensation Law § 95.21 (1971). 

The Supreme Court did not review either Mathis or 
Davidson Baking. The issues of the procedures and the basis 
for allocating responsibility between successive carriers for a 
single employer or between a carrier and a subsequently or 

Cite as 73 Or App 223 (1985) 227 

previously self-insured employer did not arise again until 
Inkley v. Forest Fiber Products Co., 288 Or 337, 605 P2d 1175 
(1980). The claimant there had worked for Forest Fiber from 
1966 until 1977. Until April 1,1976, the employer had been a 
"contributing employer"3 covered by SAIF. When the claim 
was made in September, 1976, the employer was a "direct 
responsibility employer."4 The claim was filed with the 
employer, and no claim was ever submitted directly to SAIF . 
For reasons that do not appear in the opinion, apparently no 
action was taken on the claim until January, 1978, when the 
employer's carrier at the time of the claim, Employee Benefits 
Insurance Company, denied it as noncompensable. 

The claimant requested a hearing, and the referee, at 
claimant's request, brought in S A I F as a defendant with E B I . 
The claimant took no position as to which of the carriers was 
responsible, and each of the carriers attempted to show that 
the other was responsible. Ultimately, the Board held that 
neither carrier was liable, which meant that the claimant 
would receive no compensation for his hearing loss, which all 
the parties agreed was job-related.5 

Given that peculiar posture of the case, it is not 
particularly surprising that the Supreme Court found a way to 
give the claimant another opportunity to obtain compensa
tion. The court said at the very beginning of its analysis: "The 
petitioner in this case presents the same problem as the 
occupational disease claimant who at different times held jobs 
with several employers, each of which involved exposure to 
conditions which might cause the disease." 288 Or at 341. 
That statement contains the same confusion that is contained 
in our original opinion in this case, which we propose to 
clarify. It seems fairly obvious that Inkley's problem was by no 
means the same as in a successive employer case, for his only 
burden was to show a causal relationship between conditions 

2 O R S 656.807( 1) now reads: 

"(1) Except as otherwise limited for silicosis, asbestosis and asbestos-related 
diseases, all occupational disease claims shall be void unless a claim is filed with 
the insurer or self-insured employer within five years after the last exposure in 
employment subject to the Workers' Compensation Law and within 180 days from 
the date the claimant becomes disabled or is informed by a physician that the 
claimant is suffering from an occupational disease whichever is later." 
3 Now called a "carrier-insured employer." O R S 656.017(l)(a). 
4 Now called a "self-insured employer." O R S 656.017(l)(b). 
5 It remains a mystery how at every stage of the case the legal fact of the 

employer's liability was overlooked. 
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in his place of employment and his illness. In fact, just two 
pages after the quoted statement the court said, 288 Or at 343: 
"When only one employer is involved, the claimant must show 
228 FMC Corp. v. Liberty Mutual Ins. Co. 

a causal relationship between workplace conditions and his 
illness." When Inkley was decided, ORS 656.307, supra n 1, 
provided: 

"(1) Where there is an issue regarding: 
ii * * * * * 

"(b) Which of more than one insurer of a certain 
employer is responsible for payment of compensation to a 
worker; 

i i * * * * * 

the director shall, by order, designate who shall pay the claim, 
if the claim is otherwise compensable. Payment shall begin in 
any event as provided in ORS 656.262(4). When a determina
tion of the responsible paying party has been made, the 
director shall direct any necessary monetary adjustment 
between the parties involved. * * * 

i i * * * * * 

"(3) The claimant shall be joined in any proceedings 
under this section as a necessary party, but may elect to be 
treated as a nominal party." 

Why that statutory procedure was not followed, given that all 
parties agreed that the claimant's hearing loss was job-related, 
does not appear in the case. ORS 656.307 is not even men
tioned. 

Having started with the proposition that the problem 
was the same as in the case with successive employers, the 
court turned to this court's opinion in Mathis v. SAIF, supra, 
and adopted the last injurious exposure rule. Subsequently, in 
Bracke v. Baza'r, 293 Or 239, 646 P2d 1330 (1982), the court 
analyzed the last injurious exposure doctrine as encompassing 
a rule of liability and a rule of proof, noting that (at least with 
respect to the rule of proof) it applies in the single employer 
situation the same as in the case of successive employers. 293 
Or at 246. See also Grable v. Weyerhauser Co., 291 Or 387, 631 
P2d 768 (1981). Inkley v. Forest Fiber Products, supra, 
imported the last injurious exposure rule into the single 
employer, successive carriers situation. 

That rule is applicable to this case, but we emphasize 
that F M C , as employer, is liable for claimant's occupational 
disease. It was claimant's only employer, and the conditions 
that could have caused his occupational disease existed during 

Cite as 73 Or App 223 (1985) 229 

Liberty Mutual's coverage and while F M C was self-insured. 
We adhere to our original opinion that F M C has not demon
strated that it was impossible for conditions at its plant to 
have caused claimant's disease while it was self-insured and, 
therefore, F M C , as a self-insured employer, is responsible for 
the payment of compensation under the last injurious 
exposure rule. 

Reconsideration granted; former opinion adhered to 
as amplified and clarified. 
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G I L L E T T E , P. J . 

Reversed. 

252 Brown v. Bunch Tire Bailer, Inc. 

G I L L E T T E , P . J . 
This is an appeal from an order granting summary 

judgment in favor of plaintiff, the Director of the Workers' 
Compensation Department (Department), and directing 
defendant, Bunch Tire Bailers, Inc. (Bunch Tire), to reim
burse the State Accident Insurance Fund Corporation for 
certain sums that were paid to a claimant who was injured 
while allegedly employed by defendant. We reverse. 

On January 30,1978, Bunch Tire received a notice of 
a "Proposed and Final Order" issued by the Compliance 
Division of the Department on December 15, 1977, declaring 
Bunch Tire a noncomplying employer. See ORS 656.017, 
656.023, 656.027. The notice informed Bunch Tire that a 
hearing could be requested if it disagreed with the Division's 
findings.1 Bunch Tire requested a hearing; receipt of the 
request was acknowledged by the Hearings Division of the 
Workers' Compensation Board by a letter dated March 15, 
1978. Although the letter stated that scheduling and notice of 
a hearing would "issue in due course," Bunch Tire did not hear 
from the Hearings Division until nearly a year later, on March 

1 The Compliance Division had investigated defendant as the result of a claim 
filed by the claimant in this case. Claimant alleged that he was an employe of Bunch 
Tire and had been injured while working for it. 
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5, 1979. At that time, the Hearings Division sent a letter to 
defendant and asked for a "status report on [the] case"; Bunch 
Tire did not reply. On April 5, 1979, the Hearings Division 
sent another letter, asking Bunch Tire to respond to the letter 
of March 5, 1979; Bunch Tire again did not answer. 

Approximately 17 months after Bunch Tire had orig
inally requested a hearing, the Hearings Division issued an 
order, dated August 31, 1979, requiring Bunch Tire to show 
cause within 30 days why the "case should not be dismissed as 
abandoned." Bunch Tire did not answer the order, and the 
Hearings Division consequently dismissed the case on 
October 2, 1979. 

Before and during the events described, the claimant 
in this case (Armstrong) had filed a claim for an industrial 
injury allegedly suffered while in the employ of defendant. 
The claim was sent for processing to SAIF and was accepted. 
Following acceptance, S A I F paid $5,799.45 to claimant and, 
Cite as 73 Or App 250 (1985) 253 

pursuant to ORS 656.054,2 sought to recover from defendant 
the amount expended. Defendant refused to reimburse the 
Department or SAIF, arguing that a final determination had 
not been entered regarding its status as an employer. Plaintiff 
then brought this action in circuit court to recover the sum 
allegedly owed. The court granted plaintiffs motion for sum
mary judgment; a judgment was entered directing defendant 
to reimburse plaintiff in the amount of $5,407.88. This appeal 
followed. 

The dispositive issue in this case is whether a valid 
final order was issued declaring defendant to be a noncomply-
ing employer under ORS 656.740. If a proper final determina
tion of defendant's status was not made, the case must be 
reversed. Defendant's principal argument is that the order 
declaring it to be a noncomplying employer never took effect 
and that entry of summary judgment in favor of plaintiff was 
therefore in error. We agree with defendant that the order did 
not become a final order.3 

ORS 656.740(1) (amended by Or Laws 1983, ch 816, § 
14) provides, in pertinent part: 

"A person may contest a proposed order of the director 
declaring that person to be a noncomplying employer * * * by 
filing with the department, within 20 days of receipt of notice 
thereof, a written request for a hearing. Such a request need 
not be in any particular form, but shall specify the grounds 
upon which the person contests the proposed order * * V ' 4 ' 

ORS 656.740(3) provides, in pertinent part: 
"A hearing relating to a proposed order declaring a person 

to be a noncomplying employer * * * shall be held by a referee 
of the board's Hearing Division; but a hearing shall not be 
granted unless a request for hearing is filed within the period 
2 O R S 656.054(3) provides, in pertinent part: 

"In addition to, and not in lieu of, any civil penalties, * * * all costs to the 
Industrial Accident Fund of a claim * * * shall be a liability of the noncomplying 
employer. * * * The director shall recover such costs from the employer." 
3 Bunch Tire seeks support under the APA, O R S 183.310 et teq, for its argument 

that the order is not a final order. However, the A P A was not made applicable to this 
kind of proceeding until 1983 and therefore was not binding on the Department at the 
time the order was issued. Or Laws 1983, ch 816, § 14. 

4 It is undisputed that Bunch Tire complied with the statute in a timely fashion 
and that the Department acknowledged receiving the request for a hearing. 
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specified * * * and if a request for hearing is not so filed, the 
order * * * as proposed shall be a final order of the department 
and shall not be subject to review by any agency or court." 
(Emphasis supplied.) 

The unambiguous language of the statute mandates a 
hearing by a referee if a request for hearing is not filed within 
20 days. Only if a request is not filed will an order automati
cally become final. Because defendant filed a request, thereby 
fulfilling its obligation under the statute, the proposed order 
of noncompliance did not become final, unless the Depart
ment was otherwise authorized to escape from complying with 
the statute.' 

The Department argues that Bunch Tire failed to 
respond to the order to show cause and that the case was thus 
properly dismissed as abandoned. The Department appar
ently relies on OAR 436-83-310 for its position, but that 
reliance is misplaced. OAR 436-83-310 was promulgated by 
the Board in 1975 and provides: 

"A request for hearing may be dismissed for want of 
prosecution where the party requesting the hearing occasions 
a delay of more than 90 days without good cause." (Emphasis 
supplied.) 

At the time Bunch Tire requested a hearing, it was a practice 
of the Board to issue orders to show cause under the rule to 
dispose of matters pending consideration or resolution which 
had not seen any activity for an extended period of time. If 
there was no response to the order, the case would be dis
missed. If a new request for a hearing was submitted, that was 
considered satisfactory compliance with the order. See 
Fulgham v. SAIF, 63 Or App 731, 734-35, 666 P2d 850 (1983). 
We hold that the dismissal of the case in issue was error on 
this record. 

OAR 436-83-310 vests the Board, and thus the Hear
ings Division, with authority to dismiss a party's request for 
hearing for want of prosecution, "where the party requesting 
the hearing occasions a delay of more than 90 days without 
good cause." (Emphasis supplied.) There is no evidence in the 
record to indicate that Bunch Tire was in any way responsible 
for the delay in setting the hearing. On the contrary, other 
than the initial acknowledgement of Bunch Tire's request for 
a hearing, it was the Hearings Division that failed to contact 

Cite as 73 Or App 250 (1985) 255 

Bunch Tire until nearly one year later. The Board, in pro
mulgating OAR 436-83-310, limited its discretion and must 
act in accordance therewith. See Wyers v. Dressier, 42 Or App 
799, 807-08, 601 P2d 1268 (1979). Without a showing that 
defendant was responsible for any delay, the Hearings Divi
sion exceeded this self-imposed limitation in dismissing 
Bunch Tire's request for a hearing. 

It follows that Bunch Tire has not been shown to be a 
noncomplying employer and, because it has not, there was no 
predicate for the trial court's grant of summary judgment to 
the Department. 

Reversed. 
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Aff i rmed. 

258 EBI Companies v. Erzen 

G I L L E T T E , P . J . 

Petitioners, Homecraft Construction Company, Inc. 
(Homecraft), and E B I Companies (EBI) , seek judicial review 
of an order of the Workers' Compensation Board aff i rming a 
referee's determination that claimant is covered by the Work
ers' Compensation Laws. Respondent's cross-peti t ion 
requests reversal of the referee's denial of a penalty sought by 
respondent against E B I . We af f i rm. 

In January, 1981, claimant formed a partnership 
under the name of E & M Construction (E & M ) with his 
brother and another person. E & M engaged primarily in the 
framing of new houses and had no employes to assist the 
partners in their work. I n October, 1981, E & M entered into 
an agreement to perform labor for Homecraft. The agreement 
consisted of a bid form prepared by E & M which, although 
verbally accepted by which Homecraft, was not signed by the 
parties unt i l a later date and was kept in Homecraft's office 
files. At the time the agreement was entered into, ORS 
656.027(7) provided that "[a]l l workers are subject to [the 
Workers' Compensation Law] except * * * [s]ole proprietors 
and partners." {Amended by Or Laws 1983, ch 579, § 3). 
Although partners were therefore not considered "subject 
workers," members of a partnership could elect to become 
subject workers under ORS 656.1281 and could thereby 
become eligible to receive workers' compensation benefits. 

1 ORS 656.128(1) provides, in pertinent part: 
"Any person who is a sole proprietor, or a member of a partnership, may make 

written application to an insurer to become entitled as a subject worker to 
compensation benefits." m o 



Partnerships could also bring their members under 
the umbrella of protection provided by the Workers' Compen
sation Law through a limited exception created under ORS 
656.029. Pursuant to that section, any "person," defined by 
ORS 656.005(21) to include a partnership, to whom a contract 
is let for the performance of labor, could be considered a 
subject worker. Specifically, the version of ORS 656.029 in 
effect at the time provided, in pertinent part: 

"(1) I f any person engaged in a business and subject to 
this chapter as an employer lets a contract involving the 
performance of labor and * * * 

Cite as 73 Or App 256 (1985) 259 

"(2) I f the person to whom the contract is let performs 
the work without the assistance of others, that person is 
subject to this chapter as a subject worker of the person letting 
the contract unless that person and the person letting the 
contract jointly file with the insurer or self-insured employer 
a declaration stating that the services rendered under the 
contract are rendered as those of an independent contractor. 
* * *" {Amended by Or Laws 1983, ch 397, § 1 and Or Laws 
1983, ch 579, § 2a.) (Emphasis supplied.) 

There is no dispute that claimant, as a partner in E & 
M , was a nonsubject worker under ORS 656.027(7). However, 
E & M , as a partnership, came wi th in the scope of ORS 
656.029(2), because i t was "let a contract" by Homecraft, a 
subject employer, for the performance of labor and performed 
its framing work for Homecraft "without the assistance of 
others." The plain language of ORS 656.029(2) thus makes i t 
clear that claimant was a subject worker eligible to receive 
benefits unless a declaration of status declaring E & M an 
independent contractor was joint ly f i led by the parties wi th 
E B I , Homecraft's insurer. 2 

Testimony given before the referee by a claims super
visor for E B I and the president of Homecraft indicates that 
there were no documents filed wi th E B I regarding the original 
agreement or manifesting acknowledgment by the parties of E 
& M's status as an independent contractor. 3 Because no joint 
declaration was filed wi th E B I , we hold that claimant is a 
subject worker under ORS 656.029(2) and a f f i rm the Board. 

On cross-petition, claimant seeks reversal of that 
portion of the Board's order aff i rming the referee's denial of a 
penalty under ORS 656.262(9), which provides, in pertinent 
part: 

" I f the insurer * * * unreasonably delays or unreasonably 
refuses to pay compensation, * * * the insurer * * * shall be 

260 EBI Companies v. Erzen 

liable for an additional amount up to 25 percent of the 
amounts then due plus any attorney fees which may be 
assessed * * *." (Amended by Or Laws 1983, ch 809, § 1 and Or 
Laws 1983, ch 816, § 7.) 
2 Homecraft is not a self-insured employer. 
3 Although ORS 656.029 was amended in 1981 to provide that the filing of a joint 

declaration created a rebuttable presumption that a person is an independent 
contractor, we agree with the Board's conclusion that the failure to file did not create a 
contrary presumption. As the Board said: 

"Where there has been no filing of the joint declaration there is no presump
tion, either rebuttable or conclusive, that arises. The statute simply operates to 
make the person performing the work without the assistance of others the subject 
worker of the person letting the contract." 
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Taking into consideration the fact that ORS 656.029 was a 
relatively new statute, 4 lacking in relevant interpretations, as 
well as the existence of conflicting provisions such as ORS 
656.027(7), which excluded partnerships, we believe that E B I 
reasonably could have had some doubt regarding claimant's 
status as a subject worker. Accordingly, we agree wi th the 
Board that EBI's refusal to pay compensation was not unrea
sonable and that the imposition of a penalty under ORS 
656.262(9) was properly denied. 

Aff i rmed. 

* ORS 656.029 was enacted two years before its application to the facts of this 
case. Or Laws 1979, ch 864, § 2. 
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Order modified to award 160 degrees for 50 percent 
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affirmed as modified. 
Cite as 73 Or App 319 (1985) 321 

N E W M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensat ion Board t ha t awarded h i m 40 percent 
unscheduled permanent partial disability for his 1977 com-
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pensable injury. 1 See ORS 656.214(5). Claimant assigns as 
errors that the Board reduced the referee's award f rom 60 
percent to 40 percent and in so doing misapplied ORS 656.222. 
We mod i fy the order to award c la imant 50 percent 
unscheduled permanent partial disability and a f f i rm the order 
as modified. 

Claimant, age 45, fell f rom a ladder on November 1, 
1977, while employed as a television lineman, a job he had held 
for more than 18 years. He suffered a cervical-dorsal sprain 
(an "unscheduled" injury) and related pain. In 1970, claimant 
had suffered a similar compensable injury. Ini t ia l ly he had 
received 10 percent unscheduled permanent partial disability 
for the 1970 injury. A determination order in July, 1976, 
increased that award to 20 percent. 

From 1977 to 1981, claimant held several jobs, but his 
physical condition forced him to give them up. During each of 
the following two years, claimant did light-to-moderate f u l l -
time work nine months of the year for the Forest Service as a 
warehouse maintenance supervisor.2 He had to bid for the 
Forest Service job each year. He testified that he did less 
physical labor than the job description required and that for 
approximately ten days each month he felt no pain, but that 
on the other days he was on medication find had to go home 
from work on four or five days each month because of pain. 
The job did not require him to work during the three winter 
months. He testified that he would not have been able to 
handle the job then because of more arduous winter respon
sibilities, such as snow removal. 

OAR 436-65-600 to 608 are guidelines for the Work
ers' Compensation Division to rate the extent of a claimant's 
unscheduled permanent disability, based on arithmetic values 
322 Thomason v. SAIF 

assigned to factors of impairment, age, education, work expe
rience, adaptability, intelligence, psychological condition and 
labor market. Although the referee and Board considered the 
guidelines, the referee did not assign any specific value to any 
factor and the Board only assigned a specific value, 15 percent, 
to "impairment." 3 Consequently, the record does not disclose 
precisely how the referee and the Board determined the extent 
of claimant's permanent partial disability f rom the 1977 
injury. 

On our de novo review, we use the guidelines "only 
when the record discloses the manner in which the Board used 
them, and then only to the extent their intrinsic per
suasiveness assists us in performing our independent assess
ment function." Fraijo v. Fred N. Bay News Co., 59 Or App 

1 A July, 1978, determination order gave claimant 15 percent unscheduled 
disability. He filed a request for hearing on July 12,1979, but the hearing was not held 
until April 5, 1983. The parties had agreed to await the outcome of claimant's third-
party action. 

2 The record does not 9how where claimant has worked since 1983. 
3 The Board stated: 

"Based on the Orthopedic Consultants' finding that claimant's impairment 
related to his 1970 injury was mild, we find that claimant's impairment relating to 
his neck was 15% prior to his 1977 injury. We further find that claimant's total 
impairment following his 1977 injury is 30%. Therefore, we find that claimant's 
impairment resulting from the 1977 injury is 15%." 
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260, 269, 650 P2d 1019 (1982); accord Harwell v. Argonaut 
Insurance Co., 296 Or 505, 510, 678 P2d 1202 (1984); see also 
ORS 656.214(5); ORS 656.298(6). We conclude that 70 per
cent is the total extent of claimant's injury-related permanent 
disability after the 1977 injury. 4 

Under ORS 656.214(5), the award of compensation 
for claimant's unscheduled permanent partial disability "due 
to the [1977] compensable in jury" is "determined by the 
extent of the disability compared to the worker before such 
injury and without such disability." The award of disability to 
claimant for his 1970 injury does not necessarily show the 
level of his disability just before the 1977 injury. In determin
ing the amount of the disability award for the 1977 injury, 
ORS 656.222 requires consideration of the prior related injury 
Cite as 73 Or App 319 (1985) 323 

and the prior disability award, but does not require a mechan
ical offset. Green v. State Ind. Acc. Com., 197 Or 160, 251 P2d 
437, 252 P2d 545 (1952).5 

We conclude t h a t the ex ten t o f c l a iman t ' s 
unscheduled permanent partial disability immediately before 
the 1977 injury was 20 percent. The 1976 determination order 
fixed the extent of his unscheduled disability f rom the 1970 
injury at that amount. Neither the parties, the referee nor the 
Board assert, and the evidence does not show, that the amount 
just before the 1977 injury was otherwise. We are not bound to 
an arithmetical calculation, but we conclude that claimant 
suffered a 50 percent permanent loss of earning capacity due 
to the 1977 compensable i n j u r y and tha t 50 percent 
unscheduled permanent partial disability for the 1977 injury is 
an appropriate award. ORS 656.214(5), ORS 656.222. 

Claimant also assigns as error that the Board misap
plied ORS 656.222 because, he asserts, that statute does not 
apply to cases of unscheduled permanent partial disability. 
We disagree. See page 3 and n 5, supra; see also Cain v. State 
Ind. Acc. Comm., 149 Or 29, 42, 37 P2d 353, 359 (1934); see 
generally American Bldg. Maint. v. McLees, 296 Or 772, 774, 

4 The Board misapplied the guideline on "impairment," see OAR 436-65-602(a), 
when it assigned a value to "impairment" (15 percent) after the 1977 injury which was 
the difference between claimant's "impairment" after (30 percent) and before (15 
percent) that injury. The effect of this error was to count "impairment" before the 
1977 injury twice—once in determining the extent of disability from the 1970 injury 
and again in determining the extent of disability from the 1977 injury. 

5 ORS 656.222 provides that the award for the last injury shall be made "with 
regard to the combined effect of his injuries and his past receipt of money for such 
injuries." Green v. State Ind. Acc. Com., supra, held that ORS 656.222 does not require 
a strict arithmetical offset of the amount of a prior award of dfcability. The court 
concluded, quoting from the trial court's opinion: 

" 'It appearing to the Court from the stipulation of counsel for the respective 
parties that a qualified medical expert if called would testify that with regard to 
the combined effect of plaintiff's disabilities sustained in the accident of August 
18, 1949 and his disabilities sustained in his accident of 1943 and his past receipt 
of money for such disabilities the plaintiff as the proximate result of the further 
accidental injury to his back on August 19, 1949 is suffering a permanent partial 
disability equivalent to 50 per cent loss of function of an arm, or 66 degrees. It 
follows from the conclusions reached by the Court with respect to the law as 
hereinabove expressed that plaintiff is entitled to an award of 66 degrees in the 
within action.' " 197 Or at 168. (Emphasis supplied.) 

See also Cascade Steel Rolling Mills v. Madril, 62 Or App 598, 661 P2d 564, rev den 
295 Or 541 (1983); Cascade Steel Rolling Mills v. Madril, 57 Or App 398,644 P2d 655 
(1982); OAR 436-65-800(2). ' 7 



679 P2d 1361 (1984); Nesselrodt v. Compensation Department, 
248 Or 452, 455, 435 P2d 315 (1967). 

Order modified to award 160 degrees for 50 percent 
unscheduled permanent partial disability for the 1977 injury; 
affirmed as modified. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Dickie A. Comstock, Claimant. 

I N T E R N A T I O N A L PAPER COMPANY, 
Petitioner, 

v. 
COMSTOCK, 

Respondent. 
(82-07496; CA A32907) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 20, 1985. 

Paul L . Roess, Coos Bay, argued the cause for petitioner. 
W i t h him on the brief was Foss, Whi t ty & Roess, Coos Bay. 

James L . Edmunson, Eugene, argued the cause for 
respondent. W i t h him on the brief were Dale C. Johnson, and 
Malagon & Associates, Eugene. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

PER C U R I A M 

Aff i rmed. 
Cite as 73 Or App 342 (1985) 343 

P E R C U R I A M 

Employer seeks review of an order of the Workers' 
Compensation Board which affirmed the referee's decision 
that claimant's worsened cervical condition is compensable. 
Claimant injured his back while working for employer. He 
subsequently left that employment, became self-employed and 
elected not to be covered by workers' compensation insurance. 
During his self-employment, he experienced increased back 
problems and underwent corrective surgery. 

The referee and the Board determined that the test 
for compensability found in Grable v. Weyerhaeuser Company, 
291 Or 387, 631 P2d 768 (1981), is the appropriate rule. 
Employer argues that the last injur ious exposure rule 
explained in Boise Cascade Corp. v. Starbuck, 296 Or 238, 675 
P2d 1044 (1984), should be applied, even though claimant was 
self-employed and not covered by workers' compensation 
insurance. I t concedes that we rejected an identical contention 
in Peterson v. Eugene F. Burrill Lumber, 57 Or App 476, 645 
P2d 567 (1982), aff'd 294 Or 537, 660 P2d 1058 (1983), but 
argues that that case is wrong and should be overruled. We are 
not persuaded by employer's arguments. 

Aff i rmed. „ , 
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RAGAN, 
Petitioner, 
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Argued and submitted January 15,1985. 

Wil lard E. Merkel, Portland, argued the cause for peti
tioner. W i t h him on the brief were Donald E. Beer, and 
Galton, Popick & Scott, Portland. 

Jerald P. Keene, Po r t l and , argued the cause fo r 
respondent. On the brief were Craig A. Staples, Leslie J. 
Mackenzie and Roberts, Reinisch & Klor, P.C., Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

RICHARDSON, P. J. 

Aff i rmed. 

Cite as 73 Or App 363 (1985) 365 

R I C H A R D S O N , P . J . 

Claimant seeks judicial review of an order of the 
Workers' Compensation Board aff i rming the referee's award 
of 52.5 degrees for loss of her right forearm. She also seeks 
review of a previous Board order which affirmed the denial of 
her request for surgery. Employer moved to dismiss the 
petition for review insofar as i t relates to the latter order. 

We first address the motion to dismiss. Claimant 
sustained a compensable injury to her right wrist when she 
slipped and fell on her right hand. The injury occurred on 
Apr i l 6, 1980, and she filed a claim for compensation on Apr i l 
9,1980. A series of determination orders resulted in an award 
of 52.5 degrees for loss of her right forearm on March 3,1981. 
On March 2,1981, employer received a letter f rom claimant's 
doctor requesting authorization for surgery on her right wrist. 
Employer denied the request for surgery for the reason that 
the condition for which surgery was requested was not related 
to the industrial injury. 

Claimant requested review of the determination 
order and of employer's denial of the request for surgery. The 
referee overturned employer's denial but held that claimant 
was not entitled to additional temporary total disability. The 
referee withheld review of the extent of disability unt i l after 
the surgery was completed and claimant's condition was 
reevaluated. 

Claimant appealed to the Board, contending that the 
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claim should be reopened and that she was entitled to tempo
rary total disability benefits. Employer contended that the 
referee's decision overturning its denial of authorization for 
surgery was erroneous. The Board reversed the referee, upheld 
the denial and remanded to the referee for determination of 
the extent of disability of the compensable part of the claim. 
The order on remand was issued May 27,1983. Claimant did 
not appeal the Board's order, and the referee subsequently, on 
September 29,1983, issued an order af f i rming the determina
t ion order. 

On October 6, 1983, claimant appealed the referee's 
order to the Board, contending that the award of compensa
t ion was insufficient, and requested that the Board reconsider 
its earlier order upholding employer's denial of claimant's 
366 Ragan v. Fred Meyer, Inc. 

request for surgery. The Board affirmed the referee's award of 
compensation. Regarding the request for reconsideration, the 
Board said: 

"* * * We are not certain, however, whether we have 
authority to reconsider our prior order. See Price v. SAIF, 296 
Or 311, [675 P2d 479] (1984). Assuming, without deciding 
that we have such authority, we adhere to our prior order." 

Claimant petitioned for review of the Board's order aff i rming 
the award of compensation and the order of May 27, 1983, 
upholding employer's denial of surgery. 

Employer moved to dismiss the petition for review of 
the May 27,1983, order, citing Price v. SAIF, 296 Or 311, 675 
P2d 479 (1984). I t argues that Price held that an order 
upholding a partial denial is appealable and that, therefore, 
claimant's petition for review was untimely, because i t was 
filed more than 30 days after the Board's order was issued. 

Claimant contends that she sought reopening of her 
claim for surgery, that the Board's order in effect denied 
reopening of the claim and that that is not the same as 
upholding a partial denial. Consequently, claimant argues, 
Price is inapplicable. I n the alternative, she contends that the 
Board's order of May 27,1983, was issued before the Supreme 
Court's decision in Price and that she did not seek review of 
the Board's order because of our decision in Jones v. SAIF, 49 
Or App 543, 619 P2d 1342 (1980), which held that such orders 
were not appealable. She contends that Price should not be 
applied retroactively to deny her review. 

Price v. SAIF, supra, involved procedural facts mark
edly similar to those involved in the case under review. The 
claimant had suffered a low back strain at work. His claim was 
accepted, and he received treatment for a compensable injury. 
After he returned to work, he experienced chest pains. SAIF 
denied that portion of his claim relating to the chest pains. 
Claimant appealed the denial of compensability of his chest 
pains and the extent of disability of his low back injury. The 
referee overturned SAIF's denial of the claim for chest pains. 
On review of the referee's order, the Board reversed the order 
and upheld the denial. I t then remanded the claim to the 
referee for determination of the extent of disability of the back 
condition. Claimant filed a petition for review in this court, 
and we dismissed the petition as premature. 
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Cite as 73 Or App 363 (1985) 367 

On review, the Supreme Court noted that partial 
denials of a portion of a single claim are a recognized pro
cedure in workers' compensation practice. The court held that 
the Board's affirmance of a partial denial f inal ly determines 
that issue and is appealable, even though determination of the 
extent of disability of the compensable portion of the claim is 
st i l l in litigation. The court noted that nothing further could 
be accomplished regarding the denied portion of the claim by 
the referee on remand. 

We do not agree wi th claimant that there are material 
distinctions between Price and the case at issue. I n Price, the 
Board upheld SAIF's partial denial that the claimant's chest 
pains were related to his compensable back injury. Here, the 
Board affirmed employer's partial denial of a relationship 
between claimant's wrist condition for which surgery was 
requested and her compensable injury. The . portion of the 
Board's order aff i rming the partial denial could have been 
appealed. That much is clear f rom the decision in Price. 

I t does not necessarily follow that claimant must 
have petitioned for review of the affirmance of the partial 
denial wi th in 30 days as required by ORS 656.295(8) i n order 
to preserve an appellate challenge to the Board's decision. The 
Board's order did not dispose of all of the claim; i t was 
remanded to the referee for determination of the extent of 
disability. The Supreme Court i n Price upheld the right of the 
claimant to appeal a final determination of part of the claim; i t 
did not discuss whether or hold that a claimant's appeal rights 
expired wi th in 30 days of the order. ORS 656.295. 

A n appeal of the port ion of the Board's order 
remanding the claim to the referee would have been pre
mature. Jones v. SAIF, supra. Claimant could wait unt i l the 
claim was finally determined to appeal and raise all issues 
relating to the claim. In the circumstances of this case, i t is 
claimant's option to appeal the partial denial or await f ina l 
determination of the balance of the claim. 

A claimant can properly raise all issues respecting the 
claim in an appeal f rom an order which f inal ly disposes of the 
claim. This claimant is not foreclosed f rom review of the 
partial denial because she awaited f inal determination of the 
balance of the claim and did not seek review of the partial 

368 Ragan v. Fred Meyer, Inc. 

denial at the earlier opportunity that Price v. SAIF, supra, 
states she had. Employer's motion to dismiss is denied. 

On the merits of the appeal of the Board's decision 
upholding employer's partial denial, we have reviewed the 
record and concur wi th the Board's decision which demon
strates an exhaustive analysis of the conflicting medical 
opinions. We also agree with the Board that the referee was 
correct in his determination of the extent of disability. 

Aff i rmed. 
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Judicial Review f rom Workers' Compensation Board. 

Argued and submitted November 16,1984. 

Edward J. Harr i , Albany, argued the cause for petitioner. 
On the brief were J. David Kryger and Emmons, Kyle, Kropp, 
Kryger & Alexander, Albany. 

Cynthia S. C. Shanahan, Portland, argued the cause for 
respondents. W i t h her on the brief was Schwabe, Williamson, 
Wyatt , Moore & Roberts, Portland. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

G I L L E T T E , P. J. 

Reversed; referee's order reinstated. 
Cite as 73 Or App 403 (1985) 405 

G I L L E T T E , P . J . 

In this workers' compensation case, claimant seeks 
judicial review of an order of the Workers' Compensation 
Board that reduced a referee's permanent partial disability 
award f rom 60 percent to 35 percent. Her principal argument 
is that the Board erred in admitting documentary evidence 
offered by the employer after hearing. We reinstate the 
referee's award. 

Extensive repetition of the facts would not aid bench 
or bar. See Hoag v. Duraflake, 37 Or App 103, 585 P2d 1149, 
rev den 284 Or 521 (1978). Suffice i t to say that claimant 
suffers significant impairment f rom a back injury suffered 
while in respondent's employ. The injury has required two 
lower back surgeries. 

The referee, who heard claimant testify about the 
extent of her disability and found her to be a credible witness, 
awarded her 60 percent permanent pa r t i a l d isabi l i ty . 
Respondent then sought Board review. Attached to its brief to 
the Board were materials f rom the Dictionary of Occupational 
Titles, often called "DOT." Claimant made timely objection to 
consideration of the DOT materials. The Board overruled the 
objection. We set out its opinion at some length: 

"In its brief, the employer has discussed the disability 
rating guidelines found at OAR 436-65-600, et seq., has 
included photocopied pages from the Dictionary of Occupa
tional Titles, 4th Edition, 1977, and ha9 discussed Appendix A 
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of Selected Characteristics of Occupations defined in the 
Dictionary of Occupational Titles (1981). The latter two 
sources have been used to justify the figures the employer uses 
in its application of the disability rating guidelines. 

"Claimant has moved to strike the employer's brief, stat
ing that the employer has improperly supplied the Board with 
evidence that was not submitted at hearing. See generally 
ORS 656.295(5). Claimant states that the photocopied pages 
which show the job descriptions of 'sales clerk' and 'stock 
clerk' were not introduced as evidence at hearing and, there
fore, i t is improper for the Board to consider such 'evidence' 
on review. We deny claimant's motion to strike. 

"The federal publication entitled Dictionary of Occupa
tional Titles, 4th Edition, 1977, is a resource regularly used by 
the Workers' Compensation Board and the Workers' Com
pensation Department as an aid in determining the extent of 

406 Groshong v. Montgomery Ward Co. 

permanent disability. The Employment Division has avail
able a computer printout which has broken down each one of 
the job descriptions found in the Dictionary of Occupational 
Titles into various categories. Three of the most regularly 
used categories are those which determine the specific voca
tional preparation (SVP) required for a particular job, the 
general education development (GED) required for a particu
lar job and the strength (STR) required for a particular job. 
The numerical values assigned in those categories are then 
applied to the appropriate rules at OAR 436-65-600, et seq. 
which, in turn, yield a number which aids in arriving at a 
figure indicating the claimant's disability. By supplying the 
Board with job descriptions from the Dictionary of Occupa
tional Titles (which the employer felt reflected the job claim
ant was performing at the time of her injury), the employer is 
providing no more information than the Board itself would 
have relied on in the regular course of its duties. 

"In another case, Thomas C. Whittle, WCB Case No. 80-
05189,36 Van Natta (decided this date), we discussed the 
subject of offical notice by the Board in the context of extra-
record medical texts. We held that, to the extent we would 
ever consider such extra-record material as substantive evi
dence, we would only do so where the material facts in 
question were capable of certain verification or not subject to 
reasonable dispute. See also ORS 40.065(2); Dennis Fraser, 
35 Van Natta 271 (1983). 

"We regularly refer to the Dictionary of Occupational 
Titles, and we generally cite it in our orders when we have 
relied upon it as substantive evidence. In effect it has become 
a standard reference that we use in evaluating permanent 
disability. We consider the information contained in the 
Dictionary of Occupational Titles to constitute facts which 
are 'capable of immediate and accurate demonstration by 
resort to easily accessible sources of indisputable accuracy.' 
McCormick, Handbook of the Law of Evidence, 763 (2d ed. 
1970). Accordingly, the Dictionary of Occupational Titles is 
properly subject to official notice by the Board as a standard 
reference in evaluating permanent disability. 

"Whether or not we agree that the employer has supplied 
the most appropriate job descriptions found in the Dictionary 
of Occupational Titles is another matter. However, in this 
case, we do agree with the insurer that claimant's job at the 
time of her injury appears to have been a combination of sales 
clerk and stock clerk found in the Dictionary of Occupational 
Titles at 290.477-014 and 222.387-058. We have utilized the 
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Cite as 73 Or App 403 (1985) 407 

computer analysis of those jobs in the SVP, GED and STR 
categories as an aid in the evaluation of the extent of claim
ant's permanent disability. Similarly, we see no problem with 
the employer's discussion of Appendix A of the Selected 
Characteristics of Occupations defined in the Dictionary of 
Occupational Titles. This appendix explains the categories 
that are broken down in the Employment Division computer 
printout. 

"In conclusion, we are denying claimant's motion to strike 
because the Dictionary of Occupational Titles and Appendix 
A of Selected Characteristics of Occupations defined in the 
Dictionary of Occupational Titles are essential resources in 
interpreting the guidelines set out at OAR 436-65-600, et seq. 
Since those resources are regularly used by the Workers' 
Compensation Board, as well as the Workers' Compensation 
Department, we do not find i t inappropriate that the 
employer discussed these resources without having formally 
admitted them into evidence at the hearing. The employer 
presented this material as part of its appellant's brief, and 
claimant had the opportunity to respond. Accordingly the 
procedural requirements discussed in Dennis Fraser, supra, 
have been met." (Emphasis supplied.) 

Review by the Board is statutorily limited to evidence 
found in the record f rom the hearing below. ORS 656.295(5). 
We have held that the Board has no authority to hear 
"additional evidence not admitted at the hearing and not a 
part of the record." Gallea v. Willamette Industries, 56 Or App 
763, 768, 643 P2d 390 (1982). As noted in Gallea, under ORS 
656.295(5) the Board is l imited to remanding to the referee for 
further evidence taking i f the case has been improperly, 
incompletely or otherwise insufficiently developed. 

Respondent has offered two justifications for the 
Board's use of the DOT. First, i t argues that D O T is not 
evidence but, rather, a part of "the law of the Oregon Workers' 
Compensation System as embodied within the Oregon 
Administrative Rules." That is not correct; there is no refer
ence to the D O T in the rules, much less specifically in OAR 
436-65-608, on which respondent relies.1 

Second, respondent relies on the Board's approach of 
taking official notice of the DOT. The Board's order states 
408 Groshong v. Montgomery Ward Co. 

that i t was taking official notice of the D O T as substantive 
evidence of facts capable of certain verification or not subject 
to reasonable dispute. The Board's order then goes bn to 
categorize claimant on the basis of the DOT and mechanically 
apply calculations based on this reference to the guidelines for 
determining disability found in OAR 436-65-600 et seq. 

Respondent cites Bend Millwork v. Dept. of Revenue, 
285 Or 577, 592 P2d 986 (1977), which discusses judicial 
notice, to support the Board's use of the DOT. The Supreme 
Court did say there that notice of special dictionaries giving 
the "true significations" of words "used in those fields of 
thought and endeavor which we descibe as being 'scientific,' 
especially in the mathematical sciences" was proper. 285 Or at 

1 By noting that the DOT has not been adopted by rule, we do not decide whether 
it could (or should) be. 



583. The court cautioned, however, that, "[a]s we leave those 
fields, * * * self-restraint must be exercised in order to avoid 
the taking of evidence f rom a source not subject to confronta
tion and cross-examination." 285 Or at 584. Considering the 
reliance placed on DOT by the Board, going beyond the mere 
definition of technical words, self-restraint regarding judicial 
notice in this instance would have been appropriate. 

The reasoning behind l imit ing the Board's—or any 
agency's—review to the record was stated in Rolfe v. Psychi
atric Security Review Board, 53 Or App 941, 633 P2d 846 
(1981): 

"The vice of receiving these 'facts' as evidence outside of 
the hearing is that i t deprives petitioner of an opportunity to 
challenge them. Without presentation at a hearing, petitioner 
has no way of showing that these facts—which carry much 
weight—either are not well founded or are not relevant to his 
case for some distinguishing reason." 53 Or App at 951. 

We also quoted Schwartz, Administrative Law 358 (1976): 

" '[EJxclusiveness of the record is at the core of the right to 
a fair hearing. Without that principle the hearing itself can be 
but a sham. * * * The hearing itself becomes only an admin
istrative town meeting rather than the adversary proceeding 
required by due process.' " 53 Or App 951. 

The Board's action here accomplished precisely what Rolfe 
and Schwartz condemn: I t accepted as pivotal facts that the 
claimant was given no opportunity to contest, cross-examine 
or refute. 

Cite as 73 Or App 403 (1985) 409 

By using extra-record evidence in the form of the 
DOT, the Board has substituted a further mechanical calcula
t ion for the guidelines laid down in OAR 436-65-600 et seq. 
This court has already cautioned against the too rigid applica
t ion of the rules in establishing the level of permanent partial 
disability. See Fraijo v. Fred N. Bay News Co., 59 Or App 260, 
650 P2d 1019 (1982). I n an effort perhaps to insure uniformity 
in awards, the Board's action in effect shortcircuited the 
hearing process mandated by law by denying claimant a 
chance to rebut DOT data, the application of which to her may 
depend on factors not foreseen by the authors of the D O T , in 
an adversarial hearing. I f the Board believed that the case was 
improperly developed factually, it should have remanded for 
further evidence taking. ORS 656.295(5). Failing that, it was 
improper for the Board to take judicial notice of the D O T or 
otherwise to use i t i n deciding the case. 

Rejection of the Board's approach to the evidence 
also leads us to reject its assessment of the extent of claim
ant's disability. On that point, we find the referee's decision 
well reasoned and persuasive. It is reinstated. 

Reversed; referee's order reinstated. 
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Donna Parton Garaventa, Assistant Attorney General, 
Salem, argued the cause for petitioner. W i t h her on the brief 
were Dave Frohnmayer, Attorney General, and James E. 
Mountain, Jr., Solicitor General, Salem. 

Michael Haines, Salem, argued the cause and filed the brief 
for respondent. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

G I L L E T T E , P. J. 

Aff i rmed. 

418 SAIF v. Carter 

G I L L E T T E , P . J . 

SAIF petitions for review of a Workers' Compensa
t ion Board order requiring SAIF to accept an exacerbation of 
claimant's multiple sclerosis (MS) condition as compensable. 
We af f i rm. 

Claimant works for the Field Services Division of the 
Workers' Compensation Department. I n 1980 and 1981, he 
was a supervisor in the Portland area. He has had MS since 
1974 and has been a patient of Dr. Swank since 1975. He had 
several exacerbations of the disease in 1976 and 1977 but was 
essentially stable f rom then unt i l February, 1981. Early in 
1981, the Portland newspapers reported allegations that 
claimant, a State Senator and the head of the Workers' 
Compensation Department had received favors f rom a vendor 
of rehabilitation services; the implication was that claimant 
had sent injured workers to the vendor's program for improper 
reasons. The allegations led to grand jury and Ethics Commis
sion investigations. Those investigations took up much of 
claimant's time during the first half of 1981 and subjected him 
to considerable stress. The charges also received a large 
amount of publicity, increasing claimant's stress. Even before 
the allegations surfaced, claimant had worked 10-hour days 
and frequent weekends; his perfectionism caused problems 
between him and those he supervised. 
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Claimant's MS began to be exacerbated in February, 
1981, producing numbness in his arms, hands and legs. A t the 
time of the hearing he had improved but continued to have 
residual numbness in his left hand and right fingertips and 
pain in his upper thighs. The weight of the testimony is that 
an exacerbation of MS leaves one or more lesions along neural 
pathways, resulting in a permanent neurological deficit, and 
that a patient w i l l never recover to the pre-exacerbation 
condition. Although exacerbations are to be expected in the 
course of the disease, each produces a worsening of the 
underlying condition as defined in Weller v. Union Carbide, 
288 Or 27, 602 P2d 259 (1979). A particular exacerbation is 
therefore compensable i f i t is caused by something related to 
the patient's work. The issue here is whether claimant's 1981 
exacerbation was causally connected to his work-related 
stress. 
Cite as 73 Or App 416 (1985) 419 

We have dealt wi th the effect of stress on MS 
exacerbations, and wi th Swank's position as an expert, twice 
previously. I n Abbott v. SAIF, 45 Or App 657, 609 P2d 396 
(1980), we found that the claimant, who was also a patient of 
Swank, had shown that stress had exacerbated her MS. 
Although three neurologists testified to the contrary, and 
although i t was a close case, we found Swank's opinion that 
stress was the cause was more persuasive, because he was the 
treating physician and because he had more expertise ir i 
treating MS than did the other neurologists. In Giesbrecht v. 
SAIF, 58 Or App 218, 648 P2d 70 (1982), we found that the 
claimant had not shown that heat caused an exacerbation of 
his MS. Four physicians had testified that i t did not, but the 
referee had accepted Swank's opinion that i t did because we 
had found Swank persuasive i n Abbott v. SAIF, supra. As we 
pointed out in Giesbrecht, our decision on the value of a 
particular expert's testimony can only be a decision for the 
particular case. Each case must stand on its own. "(T]he 
contribution of one expert's opinion to the preponderance of 
evidence in one case has no bearing on the relative weight of 
the same expert's opinion i n another case wi th a different mix 
of medicial opinions." 58 Or App at 219. 

Again in this case, Swank's position on MS is dis
puted by other neurologists, and again we must evaluate his 
position in the context of a specific claim and a specific 
record. 1 Swank is the former head of the Neurology 

1 One difficulty we have in this case comes from the nature of the testimony, 
particularly from the limited cross-examination of the medical witnesses. All of the 
physicians referred, in general terms, to studies, published and unpublished, which 
supported or illustrated their testimony. However, counsel did not ask the physicians 
to refer to studies by title, name of author or journal and date of publication, nor did 
counsel on cross-examination ask them to comment on specific publications which 
might contradict or cast doubt on their testimony. No relevant studies were placed in 
the record. Counsel made little attempt to test the methodology of the studies which 
were discussed. The issue we must decide is primarily whether stress can cause an 
exacerbation of MS. That is a question of scientific knowledge. In answering it, 
empirical data, explained by knowledgeable experts, would be more valuable than the 
opinion of a treating or examining physician. Testimony based on research, and 
sophisticated probing of that testimony by reference to specific research findings and 
methodologies, is more important in deciding this kind of question than are unsup
ported opinions of physicians, however detailed or clearly stated. In the absence of 
such testimony we are left to pick and choose among the experts, relying on their 
apparent credentials and the persuasiveness of their presentations. We are unable to 
determine as well as we would wish what scientific authority is behind the experts' 
opinions or to compare those opinions to research results. 
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Department of the University of Oregon Medical School (now 
Oregon Health Sciences University). Although he retired f rom 
that position when he reached the mandatory retirement age, 
he continues an active medical practice, l imited to the treat
ment of MS. He has conducted long-term studies on groups of 
MS patients, including one group that he has followed for over 
30 years. In his opinion, which he first developed in the 1940's, 
MS is the result of an excessively high level of blood fat; the 
heart of his treatment, therefore, is a low fat diet. He also 
previously used whole blood transfusions and presently uses 
plasma infusions during an exacerbation. 

Swank appears to be almost alone in the profession in 
his view of the cause of the disease. The other neurologists 
who testified stated that the cause of MS is unknown but that 
the best theories are that i t is either the result of a slow virus 
or of an auto-immune response. The only available treatment 
for an exacerbation, they testified, is palliative, except that 
steroids appear to help clear up vision problems. I n part 
because of their view that there is no effective treatment, the 
other neurologists have relatively few MS patients, while 
Swank has 800 or 1000 at any one time. Although Dr. Watson 
did not believe that Swank's treatment can arrest the disease, 
he considers Swank's program excellent palliative care and 
encourages his MS patients who ask about i t to go to Swank. 

The evidence is similarly divided on whether stress 
can cause MS to exacerbate. I n a letter, Dr. Stolzberg ques
tioned whether stress is definable or objectively measurable 
and stated that claimant's exacerbation was not related to his 
work. In his testimony, Dr. Snodgrass denied that stress can 
cause an exacerbation. He pointed to a study showing no 
greater MS incidence in soldiers exposed to combat than in 
soldiers who never saw action. 2 Watson questioned how a 
mental condition such as stress could have a physical effect on 
nerve pathways. He recognized that some studies show a 
relationship between physical stress and MS exacerbations. 
Swank stated unequivocably that stress can cause exacerba
tions and that i t i n fact caused claimant's. He relied partly on 
Cite as 73 Or App 416 (1985) 421 

the opinions of other neurologists and partly on a study he 
conducted of 12 divorcing women. The study showed that 10 
of the 12 women experienced exacerbations i n the course of 
their divorces and that the two who did not were the only ones 
who were independently secure financially. 

A l l of the objective evidence in this case is flawed. 
The study of veterans is not in the record, and we cannot 
evaluate i t beyond Snodgrass' summary. The expert opinions 
on which Swank relied are apparently al l several decades old. 
He apparently made no attempt to evaluate the degree of 
stress the divorcing women he studied had experienced in any 
objective fashion or to compare them to a control group. 3 

Watson, although denying that mental stress could play a role, 
accepted physical stress as a possible contributor. 4 A l l the 
physicians recommended rest for a patient during an exacer-

2 Snodgrass did not mention the source of this study. He spent a number of years 
working in veteran's hospitals early in his career, and he may have learned of the study 
during that work. Neither he nor any other expert who testified claimed to have done a 
thorough search of the relevant medical literature or to be presenting the results of 
such a search at the hearing. <->in 



bation, which indicates some feeling that a reduction in stress 
might be helpful. 

The question of whether mental stress can cause MS 
exacerbation is, on this record, close.5 Swank seems to be 
opposed to the generality of the profession on the cause of MS, 
but he also has had far more experience with the disease than 
has any of the other witnesses. His experience with the disease 
gives his opinion on the relationship between mental stress 
and exacerbations considerable weight. We find, on the evi
dence before us, that it is more probable than not that mental 
stress can cause MS to exacerbate. That being the case, we 
accept the opinion of Swank, claimant's treating physician, 
and find it more probable than not that claimant's work-
related stress caused his 1981 exacerbation. His claim as to 
that exacerbation is compensable.6 

Affirmed. 

3 We say "apparently," because the cross-examination did not probe into Swank's 
study in any depth. 

4 Stolzberg's denial of the existence of mental stress gives his opinion little value 
in this context. 

5 I t is also, of course, a medical, rather than a legal, question. However, the answer 
is relevant to claimant's claim, and we must therefore resolve i t for the purposes of this 
case on the record before us. We necessarily do so without prejudice to future medical 
developments or to previous medical developments of which we have not been made 
aware and which may be presented in a future case. 

6 We do not, by this ruling, express any opinion as to the compensability of future 
exacerbations, if they occur. 
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Alan M. Scott, Portland, argued the cause for respondents. 
With him on the brief were Jill Backes and Galton, Popick & 
Scott, Portland. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

G I L L E T T E , P. J . 

Affirmed. 

Cite as 73 Or App 631 (1985) 633 

G I L L E T T E , P . J . 

Petitioners, E . W. Eldridge, Inc. (Eldridge), and E B I 
Companies (EBI) , seek judicial review of an order of the 
Workers' Compensation Board (Board) affirming two opin
ions of a referee which had held them responsible for separate 
claims submitted by respondents Terri Becker and Robert 
Becker for injuries received while in the employ of a sub
contractor performing work for Eldridge. The subcontractor's 
compensation coverage had lapsed. We affirm. 

Claimants were employed as dump truck drivers by D 
& F Trucking (D & F) , a corporation engaged in general 
subcontract work. In November, 1980, Eldridge let a contract 
to D & F under which D & F was to deliver and unload quarry 
materials for Eldridge at a job site in Kelso, Washington. At 
the time the parties entered the contract, D & F had workers' 
compensation insurance for its employes through S A I F , but 
that insurance apparently lapsed on December 31,1980. D & F 
obtained workers' compensation coverage in Washington. 

On March 31,1981, claimants both suffered compen
sable injuries' arising from the same incident at the Kelso job 
site. Separate claims were filed with S A I F , E B I and the State 
of Washington. Each of the claimants' three claims was 
subsequently denied, and claimants requested a hearing on 
their Oregon claims. 

After the hearing, the referee concluded, in separate 
orders, that the claims were governed by Oregon Workers' 
Compensation Law and that claimants were subject workers 
of Eldridge under Oregon's statutory employer law. ORS 
656.029; see EBI Companies v. Erzen, 73 Or App 256, P2d 

(1985). Cf. former ORS 656.124 {repealed by Or Laws 1965, 
ch 285, § 95). As a result, Eldridge was held responsible for the 
payment of all workers' compensation benefits to claimants 
through its insurer, E B I . The Board affirmed. 

Petitioners first assign as error the Board's inter
pretation of ORS 656.029 as imposing on an "employer who 
lets a contract" (i.e., a prime contractor) the responsibility of 
monitoring "the person to whom the contract was let" {i.e., a 
634 E . W. Eldridge, Inc. v. Becker 

subcontractor)2 for the purpose of assuring that the latter 
maintains workers' compensation insurance coverage for its 
employes. A result of the Board's interpretation is that an 

1 Compensability is not at issue in this appeal. 
2 These designations are only for the sake of clarity and convenience. We do not 

purport by this opinion to limit the scope of the statute solely to prime contractor-
subcontractor relationships; the issue of whether the statute applies to subcontractor-
subsubcontractor relationships is not before us. 
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uninsured subcontractor's employe injured on the job is a 
"subject worker" of the prime contractor for the purposes of 
workers' compensation and, thus, is entitled to benefits 
through the prime contractor's insurer. 

The version of ORS 656.029 (amended by Or Laws 
1981, ch 725, § 1; Or Laws 1981, ch 854, § 4; Or Laws 1983, ch 
397, § 1; and Or Laws 1983, ch 579, § 2a) in effect at the time 
claimants' injuries occurred provided: 

"(1) If any person engaged in a business and subject to 
this chapter as an employer lets a contract involving the 
performance of labor and such labor is performed by the 
person to whom the contract was let, with assistance of 
others, all persons engaged in the performance of the contract 
are deemed subject workers of the person letting the contract 
unless the person to whom the contract is let has qualified 
either: 

"(a) As a direct responsibility employer as provided 
pursuant to ORS 656.407; or 

"(b) As a contributing employer as provided by ORS 
656.411. 

"(2) If the person to whom the contract is let performs 
the work without the assistance of others, that person is 
subject to this chapter as a subject worker of the person letting 
the contract unless that person and the person letting the 
contract jointly file with the insurer or self-insured employer a 
declaration stating that the services rendered under the con
tract are rendered as those of an independent contractor." 

It is clear from a reading of the statute that a prime 
contractor is to be responsible for persons deemed "subject 
workers" under the provisions of the Workers' Compensation 
Laws. It is equally clear, however, that the prime contractor 
may avoid responsibility if certain conditions are met. See 
EBI Companies v. Erzen, supra. 
Cite as 73 Or App 631 (1985) 635 

Subsection (1), applicable here, removes responsibil
ity from the prime contractor if the subcontractor qualifies as 
either a "direct responsibility employer" or a "contributing 
employer." As the former, the employer is self-insured and 
warrants that it will be personally responsible for compensa
tion benefits. See ORS 656.407 (amended by Or Laws 1981, ch 
854, § 27). As the latter, an employer furnishes workers' 
compensation coverage through an insurance carrier. See 
former ORS 656.411 (repealed by Or Laws 1981, ch 854, § 1). 
At the time it subcontracted with Eldridge, D & F qualified as 
a contributing employer under ORS 656.029. 

Petitioners argue that the language of the statute, 
"has qualified," imposes responsibility on the prime contrac
tor to verify a subcontractor's insurance coverage only at the 
time a contract is let and that the prime contractor is thus 
relieved from responsibility if an injury occurs at some later 
date when the subcontractor has become uninsured. They 
argue that there is no duty to monitor subcontractors to see 
that insurance is maintained and that to impose such a duty 
would be an unfair burden. However, the legislative history of 
ORS 656.029 and the policy of the Workers' Compensation 
Law do not support petitioners' claims. 

The impetus behind the introduction and passage of 
-831-



O R S 656.029 -was the desire to eliminate "phony part
nerships" and other business entities organized to evade 
responsibility under the Workers' Compensation Law. Min
utes, Senate Committee on Labor, Consumer and Business 
Affairs, p 7 (Feb. 27, 1979 — Statement of Senator 
Kulongoski). Legislators recognized the seriousness of the 
problem and strove to correct it by enacting legislation which 
would encourage employers either to obtain insurance on their 
own, demand proof of insurance coverage from subcontractors 
or negotiate a waiver of responsibility through the filing of a 
declaration of independent contractor status. Minutes, Senate 
Committee on Labor, Consumer and Business Affairs, pp 4-7 
(Feb. 27, 1979). Because the primary goal of all workers' 
compensation legislation is the protection of employes, we 
agree with the Board that imposing liability on the party best 
able to shoulder the burden both financially and logistically, 
i.e., the prime contractor, achieves this goal and furthers the 
intent of the legislature. We hold, therefore, that O R S 656.029 
636 E . W. Eldridge, Inc. v. Becker 

is to be applied in the light of the circumstances at the time a 
worker is injured, rather than the time the contract was let. 

Petitioners argue that the imposition of a monitoring 
function on contractors will encourage unscrupulous or care
less subcontractors either to cancel their insurance coverage 
after entering the contract or to let their coverage lapse. We 
believe, as did the Board, that the referee identified an answer 
to this objection which may be currently in practice or which 
at least deals with petitioners' concerns: The prime contractor 
need only obtain from the subcontractors it does business 
with, proof of coverage and assurance that such coverage will 
be maintained until the contract is performed. The prime 
contractor is in the best position to require compliance with 
its demands, as it controls the selection of its subcontractors.3 

This position receives support from one noted commentator: 

"The purpose of this legislation was to protect employees 
of irresponsible and uninsured subcontractors by imposing 
ultimate liability on the presumably responsible principal 
contractor, who has it within his power, in choosing sub
contractors, to pass upon their responsibility and insist upon 
appropriate compensation protection for their workers." 1C 
Larson, Workmen's Compensation Law 9-12, § 49.11 (1980 
ed.). 

The parties did not cite, but our research has dis
closed, another section of the Workers' Compensation Law 
which, we believe, reflects the legislative policy that the prime 
contractor be ultimately liable for workers' compensation ( 

coverage. At the time of claimants' injury, ORS 656.556 
(amended by Or Laws 1981, ch 854, § 38) provided: 

"If any person lets a contract and the person to whom the 
contract was let, while performing the contract, engages as an 
employer subject to ORS 656.001 to 656.794 at the plant of the 
person letting the contract, upon premises owned, leased or 
controlled by such person or upon premises where such 
person is conducting his business, the person letting the 
contract shall be liable to the Industrial Accident Fund for the 
payment of all contributions which may be due such fund on 
11 It would seem that employer-subcontractors normally also would be encouraged 

to provide coverage to avoid a finding of noncompliance under t he Workers' Compen
sation Law, which would subject them to sanctions, such as a penalty. See ORS 
656.052,656.0f>4. -832-



Cite as 73 Or App 631 (1985) 637 

account of the performance of the contract or any subcontract 
thereunder." (Emphasis supplied.) 

The statute plainly made a prime contractor respon
sible for the payment of a subcontractor's "contributions" due 
the Industrial Accident Fund if certain circumstances existed. 
Pursuant to ORS 656.504-.505 and 656.508 (amended by Or 
Laws 1981, ch 854, §§ 33, 34 and 35), "contributions" con
sisted of the monthly payment or premium for workers' 
compensation insurance coverage. See also Skelton, The 1965 
Oregon Workmens' Compensation Law: A New Model for the 
States, 45 Or L Rev 40, 51 (1965). The legislature's obvious 
intention to make the prime contractor liable for a sub
contractor's monthly payments clearly reinforces the conclu
sion of the Board that the prime contractor should be 
ultimately responsible for a workers' insurance coverage in 
the event the subcontractor is uninsured at the time of the 
injury, and we so hold. 

Petitioners next assign as error the Board's deter
mination that the contract between Eldridge and D & F was 
for "labor" rather than for the delivery of "materials." Peti
tioners argue that the contract entered into between the 
parties in this case involved a "materials" contract and that 
ORS 656.029 is therefore inapplicable, because it only oper
ates where a contract is let "involving the performance of 
labor." We agree with the Board that petitioners' charac
terization of the contract must be rejected, because the terms 
and nature of the contract clearly involved "the performance 
of labor." 

Affirmed. 

638 May 22, 1985 No. 276 
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Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

G I L L E T T E , P. J . 

Affirmed. 

640 Williams v. Gates, McDonald & Co. 

G I L L E T T E , P . J . 

Claimant seeks judicial review of a Workers' Com
pensation Board order that found that her memory loss and 
mild dementia are not causally related to her compensable 
upper back injury. We affirm. 

Claimant was injured in March, 1978, while working 
for Owens Illinois Corporation in a job which required 
repetitive lifting. She saw a series of physicians after the 
injury. They prescribed conservative treatment, but she con
tinued to have severe pain in her right shoulder and arm. She 
was ultimately referred to Dr. Misko, a neurosurgeon, who 
recommended a discectomy and spinal fusion at the C5-6 
level. In his preoperative examination he noticed a bruit1 in 
her right carotid artery. He also learned that she had had an 
incident of amaurosis, or temporary blindness, in her right 
eye. He attributed that incident to the carotid artery defect. It 
would be necessary to retract, or move, the right carotid artery 
in the course of the spinal fusion surgery. The condition which 
Misko found indicated that there might be unreasonable 
dangers in doing so with the artery in its current condition. 
Misko therefore first performed a right carotid endarterec-
tomy, removing the plaque buildup from inside the artery, in 
September, 1979. He then performed the discectomy and 
fusion in October, 1979. 

Soon after the endarterectomy, claimant began notic
ing a loss in her short-term memory; she also experienced 
other symptoms, which were ultimately diagnosed as mild 
dementia.2 The medical evidence on the cause of claimant's 
mental problems is not wholly satisfactory. We conclude, 
however, on the basis of our review of the evidence, that the 
most probable explanation is that claimant suffered either a 
mild stroke or a temporary loss of oxygen to her brain in the 
course of or as a result of the endarterectomy. We therefore 
Cite as 73 Or App 638 (1985) 641 

find that claimant's memory loss and dementia were caused by 
that operation. 

Our finding on the cause of claimant's symptoms 
requires us to determine whether the endarterectomy is the 
result of claimant's compensable injury. As a matter of chro
nology, she had the operation when she did because it was a 
necessary prelude to the discectomy and fusion; the latter 
operation was clearly related to her injury. However, the 

1 A bruit is an unusual sound caused by the turbulent flow of blood through the 
artery at a point where it is constricted. 

2 These problems do not clearly appear in claimant's medical and psychological 
records until about two years after the operation. However, she and her family testified 
at the hearing that she first exhibited the symptoms soon after the endarterectomy. 
The referee accepted that testimony as credible; the Board did not reverse those 
findings. We have no basis for disagreeing with the referee on this point. 
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chronology does not end the inquiry. Misko, in a letter of June 
3, 1983, stated: 

"It is true that Betty Williams developed amaurosis and a 
right carotid bruit. It is also true that because of the necessity 
of retracting the carotid artery and because of the symptoms, 
we performed a right carotid endarterectomy prior to a 
cervical discectomy and interbody fusion for her industrial 
injury. 

"However, it is also true that, independent of her indus
trial injury, this patient should have had a right carotid 
endarterectomy. It was, in fact, her industrial injury which 
brought her to the attention of physicians who diagnosed her 
case of carotid stenosis resulting in amaurosis. It was neces
sary to perform this procedure prior to her cervical discec
tomy." (Emphasis supplied.) 

We understand Misko's letter to state that claimant 
should have had the endarterectomy, whether or not she had 
the spinal surgery. The condition which required that opera
tion was not one which claimant could have safely ignored if it 
had not been for the fusion; the amaurosis was a sign that she 
needed treatment. The problem with her carotid artery was 
not going to disappear. There is no causal connection between 
her compensable injury and the underlying carotid artery 
constriction, and there is no causal connection between her 
compensable injury and the surgery to repair that constric
tion. There is only a purely fortuitous chronological connec
tion. That chronological connection is insufficient to make 
the aftereffects of the endarterectomy compensable. 

The endarterectomy itself is compensable, of course, 
because it was a necessary prelude to the spinal surgery. 
However, the fact that a physican had to provide indepen
dently required treatment in order to treat the compensable 

642 Williams v. Gates, McDonald & Co. 

injury does not by itself alone make the long-term conse
quences of the independently required treatment compensa
ble. 

Affirmed. 
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Argued and submitted March 1,1985. 

Quintin B. Estell, Salem, argued the cause and filed the 
brief for petitioner. 

Philip Schradle, Assistant Attorney General, Salem, 
argued the cause for respondent. With him on the brief was 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr., Solicitor General, Salem. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges.3 

G I L L E T T E , P. J . 

Reversed; referee's order reinstated. 
Cite as 73 Or App 643 (1985) 645 

G I L L E T T E , P . J . 

Claimant seeks judicial review of an order of the 
Workers' Compensation Board which denied his claim for 
penalties and attorney fees for SAIF's allegedly premature 
closure of his case and termination of his temporary total 
disability and medical benefits. The referee had awarded 
penalties and attorney fees. Claimant asserts that S A I F 
terminated benefits before his attending physician released 
him for a return to his regular employment and before there 
was a determination order finding him medically stationary. 
SAIF therefore acted, claimant argues, before it had the legal 
right to do so. We agree that SAIF's actions were improper 
and reinstate the referee's order. 

Claimant works in heavy construction. He injured his 
back in July, 1982. He received chiropractic treatment from 
Dr. Nickila for that injury. In October, 1982, S A I F referred 
him to Dr. Murphy, an orthopedist, for evaluation. In 
November, Nickila referred him to Dr. Buza, a neurosurgeon, 
for consultation. Buza ordered certain tests and continued to 
follow claimant's progress after the original examination; 
however, Nickila remained claimant's primary treating physi
cian. Claimant's condition improved with continued treat
ment. Nickila had released him for light duty work on October 
4, 1982, before either medical examination. In January, 1983, 
Nickila stated that claimant was medically stable but con
tinued to be available only for light work. Because claimant's 
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employer had no light duty work available, claimant did not 
actually return to work. 

Murphy saw claimant a second time on February 25, 
1983. In his report, dated March 7, 1983, he stated that 
claimant had improved sufficiently to return to his regular 
work. He did not say that claimant was then medically 
stationary, but he believed "that 4 to 6 weeks after he returns 
to his job, he may be declared medically stationary. An 
impairment should be rated at that time. I would anticipate 
none." (Emphasis supplied.) Murphy also said that claimant 
"should be evaluated periodically after he returns to work to 
determine that he is indeed able to perform his construction 
work." S A I F sent a copy of Murphy's report to Buza, who 
responded on April 11,1983, that he concurred with Murphy 

"that the patient can return to regular work, that is, within 
4-6 six weeks after Dr. Murphy has seen the patient which is 

646 Volk v. SAIF 

about the 7th of April, and at the time of this letter. I believe 
that he is medically stationary if there has [sicj not been any . 
interim changes since he was last seen at this office" (Empha
sis supplied.) 

Neither Murphy nor Buza considered claimant medi
cally stationary at the last time they saw him; they only 
believed that he would probably be stationary at some later 
date. Both implicitly assumed that claimant would return to 
work for a trial period before being found medically station
ary. Nevertheless, SAIF terminated claimant's benefits on 
April 7, 1983. Its action in doing so was unreasonable for two 
reasons. First, it acted before claimant's attending physi
cian—Nickila—approved his return to his regular employ
ment and before the issuance of a determination order. 
Second, it unreasonably misread Murphy's and Buza's state
ments as unequivocal findings that claimant was stationary 
rather than as predictions that he probably would be station
ary if he had no difficulties after several weeks of his normal 
work. 

ORS 656.268(2) provides in part: 
"If the attending physician has not approved the worker's 

return to the worker's regular employment, the insurer or self-
insured employer must continue to make temporary total 
disability payments until termination of such payments is 
authorized following examination and the medical reports 
submitted to the Evaluation Division under this section." 
(Emphasis supplied.) 

The "attending physician" is the "doctor or physician who is 
primarily responsible for the treatment of a worker's compen
sable injury." O R S 656.005(13). Nickila was claimant's 
attending physician. He had not released claimant to return to 
his regular employment. There was no determination order 
until May 12, 1983. SAIF was without authority to terminate 
claimant's benefits before then. See Scheidemantel u. SAIF, 
68 Or App 822, 824-25, 683 P2d 1028, modified 70 Or App 552, 
690 P2d 511 (1984). 

Even if SAIF's closure were proper procedurally, it 
was wrong in substance. There is no substantial evidence to 
support SAIF's conclusion that claimant was medically sta
tionary and that he had no permanent disability. Before an 
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Cite as 73 Or App 643 (1985) 647 

insurer may close a claim without a determination order, it 
must reach both conclusions. If there is no substantial evi
dence in support of those conclusions, the insurer is liable for 
a penalty if it closes the claim without a determination order. 
ORS 656.2680).1 Although Nickila indicated in January that 
claimant was medically stationary, he released claimant only 
for light work and stated that claimant had periods of remis
sion and exacerbation of his problem. If S A I F accepted 
Nickila's opinion, it must necessarily have concluded that 
there would be permanent partial disability. 

Neither do the reports of the other physicians sup
port SAIF's action. Murphy and Buza did not find claimant 
stationary when Nickila did. Indeed, they did not find him 
presently stationary at all. Murphy's report suggested a proba
ble future stability, but he clearly was predicting the future 
rather than describing a present condition. In addition, his 
prediction was based on claimant's returning to his regular 
work without problems in the interim. S A I F knew that claim
ant had not returned to work and that Nickila had not 
released him to do so. Buza's report simply agreed with 
Murphy's, and Buza was unaware of what might have hap
pened to claimant in the period since he last saw him. S A I F 
had no basis for concluding that claimant was both medically 
stationary and had suffered no permanent disability. S A I F is 
liable for the penalty provided in ORS 656.268(3) for a 
premature closure and is liable for an award of attorney fees.2 

Reversed; referee's order reinstated. 

1 ORS 656.268(3) provides, in pertinent part: 

" I f an insurer or self-insured employer has closed a claim pursuant to this 
subsection, if the reasonableness of that closure decision is at issue in a hearing on 
the claim and if a finding is made at the hearing that the closure decision was not 
supported by substantial evidence, a penalty shall be assessed against the insurer 
or self-insured employer and paid to the worker in an amount equal to 25 percent 
of all compensation determined to be owing between the date of original closure 
and the date upon which the claim is closed by determination order. The penalty 
shall not be less than $500." 
2 The record contains considerable evidence about the the reasons for the various 

physicians' opinions and about developments after SAIF closed the claim. The parties 
argue the effect of that evidence. It is irrelevant to the issue on appeal, which is 
whether SAIF had substantial evidence to act as it did. The answer to that question 
necessarily depends on what SAIF knew at the time it acted. 
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Argued and submitted September 18, 1984. 

Kenneth D. Peterson, Jr., Hermiston, argued the cause and 
submitted the brief for petitioner. 

LaVonne Reimer, Portland, argued the cause for 
respondent. With her on the brief were Lindsay, Hart, Neil & 
Weigler, Portland. 

Before Joseph, Chief Judge, and Warden and Newman, 
Judges. 

W A R D E N , J . 

Affirmed. 

696 Sullivan v. Argonaut Ins. Co. 

W A R D E N , J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board reversing the referee and 
reinstating a determination order that he claims was issued 
prematurely. In the alternative, he claims that the Board erred 
in not reopening his claim for aggravation. We affirm. 

Claimant sustained injuries when he fell at work in 
September, 1980. The primary injury was to his left knee, 
although he also sustained a cracked rib and claimed a back 
injury. Insurer accepted the claim, and Dr. Corbett performed 
knee surgery. On March 31, 1981, the doctor declared claim
ant medically stationary. On April 28, 1981, a determination 
order of the Workers' Compensation Department awarded 
claimant compensation for temporary total disability from 
September 9, 1980, to March 31, 1981, and scheduled perma
nent partial disability for a 15 percent loss of the left leg. He 
received no permanent partial disability award for any other 
injury. Claimant requested a hearing. 

In July, 1981, claimant sought to reopen his claim 
because of problems with his back, which he maintained also 
resulted from his 1980 fall. Insurer responded with a letter 
which said, in part: 

"This is to advise you that we are respectfully denying 
responsibility for your back problems and circulation loss 
under the Workers' Compensation Laws, as we do not feel 
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that these problems resulted from your original injury and did 
not arise out of nor in the course and scope of your employ^ 
ment. 

"This partial denial does not affect your original knee 
injury and cracked rib injury, which is still in an accepted 
state." 

The referee set aside the 1981 determination order on 
the ground that 

"the back condition was not stationary, at that point in 
time, as evidenced by the medical reports both before and 
after the publication of the Order. In addition, although Dr. 
Corbett had indicated that the left knee was medically sta
tionary, prior to the Determination Order being published, his 
subsequent reports indicate a worsening of that condition 
* * * " 

Cite as 73 Or App 694 (1985) 697 

The referee also set aside the denial of claimant's back injury 
claim. The Board affirmed the referee's order setting aside the 
denial but reversed the order setting aside the determination 
order as premature and remanded the claim to the referee to 
consider the extent of disability from both the knee and the 
back injuries. 

Claimant argues that the Board erred in reinstating 
the determination order. We agree with the Board that claim
ant failed to prove that his injury-related conditions were not 
stationary at the time of closure. At the hearing, claimant 
sought to have the claim reopened on the ground that his knee 
had worsened after the claim closure. The referee agreed, 
reasoning that worsening of the knee less than a year after the 
determination order justified reopening "without the neces
sity of a formal aggravation claim." The Board properly 
reversed that decision, citing Roy McFerran, Jr., 34 Van Natta 
621 (1982), aff'd without opinion, McFerran v. SAIF, 60 Or 
App 786, 655 P2d 230 (1982). Claimant does not defend the 
referee's reasoning. 

On review, claimant takes the position that his knee 
condition improved after claim closure and that his knee 
condition therefore could not have been "medically station
ary" as defined by ORS 656.005(17): 

" 'Medically stationary' means that no further material 
improvement would reasonably be expected from medical 
treatment, or the passage of time." 

A subsequent change in a claimant's condition may not be 
used to second-guess informed medical opinion relied on at 
the time a claim was closed. See Alvarez v. GAB Business 
Services, Inc., 72 Or App 524, 696 P2d 1131 (1985); Maarefi v. 
SAIF, 69 Or App 527, 531, 686 P2d 1055 (1984). The Board 
properly reinstated the determination order as to both the 
back and the knee. 

Claimant's second assignment is that the Board erred 
in not reopening his back claim on the basis of aggravation. 
Claimant's entire argument in support of the assignment is: 

"The Board affirmed the referee's reversal of the denial. 
Logically it follows that as an integral part of reversing the 
denial the claim must be reopened also. If claimant were 
stationary on April 28,1981, then Dr. Smith's report provides 
justification, in conjunction with claimant's aggravation 
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698 Sullivan v. Argonaut Ins. Co. 

claim for reopening, for opening the case after the April 1981 
closure. Clearly claimant was suffering significant back diffi
culties when he saw Dr. Smith." (Citations omitted.) 

Claimant, however, had not made a valid claim for 
aggravation. He relies on Dr. Smith's letter of June 5,1981, as 
a claim. In that letter the doctor merely noted that claimant 
had said that he had experienced back trouble since the 
accident. He did not state that the original injury resulted in 
any worsening of the back condition after the claim was 
closed, nor did he indicate a need for further medical services 
or compensation because of the original injury. The doctor's 
letter is not a claim for aggravation under ORS 656.273(3). 

Affirmed. 

768 May 22, 1985 No. 292 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Terri L . Kuhn, Claimant. 

K U H N , 
Petitioner, 

v. 
SAIF C O R P O R A T I O N , 

Respondent. 
(83-01668; CA A33124) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 13, 1985. 

A. J . Morris, Eugene, argued the cause for petitioner. With 
him on the brief were Hoffman, Morris, Giustina and Fox, 
Eugene. 

Ann Farmer Kelley, Assistant Attorney General, Salem 
argued the cause for respondent. With her on the brief were 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr., Solicitor General, Salem. 

Before Gillete, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

VAN H O O M I S S E N , J . 

Reversed; referee's order reinstated. 
770 Kuhn v. SAIF 

V A N H O O M I S S E N , J . 

Claimant petitions for review of a Workers' Compen
sation Board order that affirmed SAIF's denial of her aggrava
tion claim. ORS 656.273. The issue is whether she met her 
burden of proving her aggravation claim. On de novo review, 
ORS 656.298, we conclude that she did. We reverse and 
reinstate the referee's order. 
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Claimant compensably injured her low back in 
March, 1981. During the course of treatment, it was deter
mined that she had a congenital condition described as a 
pronounced lumbar lordosis and prominently curved sacrum. 
She was diagnosed as having a lumbosacral strain superim
posed on those congenital abnormalities. A determination 
order was issued, but it contained no award of permanent 
disability. She appealed. The referee was persuaded by the 
opinion of Dr. Wong, claimant's attending physician, that she 
was entitled to an award of 10 percent permanent partial 
disability. The referee implicitly rejected the opinion of Dr. 
McHolick, SAIF's consulting physician, who stated that 
claimant had suffered no permanent impairment as a result of 
her injury. S A I F did not petition for Board review of the 
referee's order. 

In 1982, claimant returned to Dr. Wong, complaining 
of low back and intermittent right leg pain. Dr. Wong reported 
that her condition had become, aggravated. He diagnosed 
"chronic lumbosacral strain - exacerbation." He noted that, 
since he had last seen her, she had moved twice and given 
birth to a child. 

Dr. Wong reported: 
"Therefore, in my medical opinion, while the lumbar 

lordosis may have made her more susceptible to low back 
injury, it was the initial injury of March 12, 1981, which 
precipitated the symptoms. It is my opinion that her present 
condition has worsened since March 12, 1982 [sic]. I do 
believe the aggravation is a continuing, on-going problem 
related to her initial injury." 

Dr. McHolick, who examined claimant for S A I F in July, 1983, 
reported: 

"At this time, as previously, I still see no evidence of major 
neurologic or orthopedic problems other than congenital 

Cite as 73 Or App 768 (1985) 771 

abnormality of horizontal sacrum, vertical lumbosacral joint, 
and severe lumbar lordosis, none of which would I attribute to 
the single contusing injury in question. I do not believe at the 
present time her problem could relate to that contusing injury 
but is on a developmental basis. I wonder how much of this is 
a fixation and possibly psychiatric or psychological testing 
and evaluation might be in order in this instance." 

S A I F denied the aggravation claim. 

Claimant testified that her symptoms had occurred 
intermittently since the injury; that she had experienced no 
low back symptoms prior to the injury; and that she was 
hospitalized in February, 1983, because of a severe aggrava
tion of her low back pain. Once again, the referee found Dr. 
Wong's opinion more persuasive. He discounted Dr. 
McHolick's opinion, because he had continued to operate on 
the assumption that claimant's industrial injury had caused 
her no permanent disability. The referee reasoned that that 
issue had already been resolved and could not be relitigated. 
The referee set aside SAIF's denial of claimant's aggravation 
claim. S A I F petitioned for Board review. 

Relying on our opinion in Giesbrecht v. SAIF, 58 Or 
App 218, 648 P2d 70 (1982), the Board first determined that it 
was improper for the referee to find Dr. Wong's opinion more 
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persuasive simply because another referee had found Dr. 
Wong more persuasive in a previous hearing. In Giesbrecht, we 
stated that "the contribution of one expert's opinion to the 
preponderance of evidence in one case has no bearing on the 
relative weight of the same expert's opinion in another case 
with a different mix of medical opinions." 58 Or App at 219. 
We held that it was error for the referee to consider himself 
bound by the opinion of one expert solely because this court 
had found that expert's opinion persuasive in a different case. 
The Board's reliance on Geisbrecht was misplaced. We are 
concerned here with the same case. 

The Board stated: 
"We thus assess the relative weight of the medical opin

ions in this record. First, it is not at all clear that claimant's 
condition is worse now than it was at the time of the last 
award of compensation; claimant's current symptoms seem to 
mirror her symptoms at the time of the prior extent-of-
disability hearing, and there is no persuasive evidence of any 
objective change in claimant's condition since that prior 
hearing. Second, even assuming there has been a worsening, 
we are not persuaded by Dr. Wong's opinion of a causal link to 
claimant's rather minor industrial injury. The record indi
cates a number of other as plausible explanations or more 
plausible explanations for claimant's current symptoms, spe
cifically her congenital spinal defects, the birth of her child 
and her move to Seattle and back."1 

We conclude that claimant has met her burden of 
proving her aggravation claim. Her condition worsened, and 
the worsening was causally related to her industrial injury. Dr. 
Wong's opinion is supportive on both issues. See Hamlin v. 
Roseburg-Lumber, 30 Or App 615, 567 P2d 612 (1977). Addi
tionally, she testified that her condition was severely aggra
vated. Her subjective complaints are probative on the 
question whether there was an aggravation of a compensable 
condition. Gar butt v. SAIF, 297 Or 148, 151, 681 P2d 1149 
(1984); Hoke v. Libby, McNeil & Libby, 73 Or App 44, 46 
P2d (1985). Dr. McHolick has steadfastly maintained 
that claimant's condition is entirely due to her congenital 
abnormalities. Although he was entitled to reiterate his origi
nal conclusion, it conflicts with the law of the case, which is 
that permanent disability resulted from her industrial injury. 
As a legal matter, it is wrong. Price v. SAIF, 73 Or App 123, 

P2d . (1985); see also SAIF v. Forrest, 68 Or App 312, 
315, 680 P2d 1031 (1984). Therefore, his conclusion must be 
discounted. 

We are unpersuaded by the argument that claimant's 
worsened condition resulted from her giving birth to a child or 
from her moving. The Board terms those as "plausible expla
nations or more plausible explanations for claimant's current 
symptoms * * *." We conclude that those explanations are 
mere speculation; they cannot defeat claimant's claim. 

Reversed; referee's order reinstated. 
1 Dissenting Board Member Lewis, stated: 

" I cannot agree with the majority's implication that the Referee reasoned that 
Dr. Wong's opinion has to be found more persuasive in this proceeding because 
another Referee found his opinion more persuasive in another proceeding. I 
interpret the Referee's reasoning to be that he would not accept Dr. McHolick's 
opinion over Dr. Wong's because Dr. McHolick's fundamental impression is that 
claimant has no impairment as a result of her industrial accident, which is 
contrary to the law of this case that claimant has 10% permanent disability." 
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IN T H E C O U R T O F A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Thomas D. Parker, Claimant. 

P A R K E R , 
Petitioner, 

v. ' 
N O R T H P A C I F I C I N S U R A N C E CO:, 

Respondent. 
(80-10438; CA A32833) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 13,1985. 

Jill Backes, Portland, argued the cause for petitioner. With 
her on the brief were Gary M. Galton and Galton, Popick and 
Scott, Portland. 

William H . Walters, Portland, argued the cause for 
respondent. With him on the brief were Brian B. Doherty and 
Miller, Nash, Wiener, Hager and Carlsen, Portland. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

Y O U N G , J . 

Affirmed. 

792 Parker v. North Pacific Ins. Co. 

Y O U N G , J . 

Claimant seeks review of a final order of the Workers' 
Compensation Board entered on remand after a previous 
review in this court. 66 Or App 118, 672 P2d 1248, rev den 296 
Or 536 (1984). Initially, claimant appealed a denial by North 
Pacific Insurance Company (North Pacific) of three aggrava
tion claims which arose after a wrestling incident on February 
4, 1980. The referee found that claimant had failed to prove 
that the industrial injury was a material contributing cause of 
the condition and upheld North Pacific's denial. The Board 
affirmed. We reviewed the Board's decision in the light of 
Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983), and 
remanded that portion of the Board's order affirming North 
Pacific's denial of the three aggravation claims for recon
sideration. On remand, the Board found that Parker had 
wilfully withheld from his treating physician any mention of 
the wrestling incident and that that intentional omission was 
within the exceptions to the rule in Bauman against backup 
denials. We affirmed. 

Our previous opinion states the facts: 
"[Claimant] first suffered a compensable back sprain on 

July 25, 1979. Insurer accepted the claim on August 19, 1979. 
Claimant returned to work at a lighter job in December, 1979. 
The Evaluation Division issued a determination order on 
March 3, 1980, that held that he was entitled to temporary 
total disability for the 1979 injury from July to November, 
1979, but not an award of permanent partial disability. 
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"In early February, 1980, claimant again injured his back. 
On February 13, 1980, his treating physician wrote insurer: 

" 'Mr. Thomas Parker was seen in my office on February 
4, 1980, for a reoccurrence of back pain. The symptoms were 
similar to his previous back injury. He has had no other back 
injury since.' 
"On the basis of this letter, insurer accepted the February 
incident as an aggravation and paid time loss benefits. Claim
ant was released to return to work on April 28, 1980. 

"On August 5, 1980, and again on November 24, 1980, 
claimant suffered off-the-job back injuries, the first while 
playing softball and the second while reaching into the trunk 
of his car. Insurer accepted both as aggravation claims. A 
determination order closed all three aggravation claims on 
May 5, 1981, and on the basis of a report by an examining 

Cite as 73 Or App 790 (1985) 793 

physician that claimant was medically stationary on February 
23, 1981, awarded claimant time loss for periods through 
February 23, 1981. 

"On March 5, 1981, insurer received information from a 
second treating physician indicating that claimant's injury in 
February, 1980, occurred while claimant was 'wrestling' with 
his wife. On May 22, 1981, insurer contacted that doctor by 
telephone to obtain additional information. On July 2, 1981, 
the doctor affirmed to insurer that 'it is medically probable 
that Mr. Parker's wrestling activities caused the time loss and 
medical treatment he was incurring prior to and after his visit 
with [me] on September 24, 1980.' Insurer then denied com
pensability of the February, 1980, injury, and responsibility 
for all benefits and treatments from and after that date. 
Insurer asserted that recent medical evidence showed that the 
February, 1980, injury was a new injury and that it and the 
two subsequent injuries were not aggravations of the 1979 
injury." 

As a threshold matter, it appears that the Board 
misapplied the standard of proof. It concluded that, when an 
insurer alleges one of the Bauman exceptions, its burden is to 
go forward with "some evidence" of fraud, misrepresentation 
or other illegal activity. After the Board's opinion in the 
present case, we considered the burden of proof issue in 
Parker v. D.R. Johnson Lumber Co., 70 Or App 683, 687, 690 
P2d 1087 (1984), and stated: 

"[A] backup denial of an accepted claim must be supported 
by proof of fraud, misrepresentation or other illegal activity; it 
is then the employer's burden to prove, by a preponderance of 
the evidence, those grounds for a denial. If the employer does 
so, the claimant may, nevertheless, proceed to prove, by a 
preponderance of the evidence, the compensability of the 
claim." (Emphasis added.) 

North Pacific's burden is to prove claimant's mis
representation by a preponderance in order to support its 
backup denial. On de novo review, we conclude that it has met 
that burden. Claimant testified that he informed Dr. Walker 
of the wrestling incident in question. However, in a letter to 
claimant's attorney in response to a specific inquiry whether 
claimant had mentioned any wrestling incident during his 
office visit on February 4,1980, Dr. Walker stated that he had 
not. Claimant further testified that he had informed North 
Pacific's claims manager of the wrestling incident. The claims 
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794 Parker v. North Pacific Ins. Co. 

manager testified that he had not. We agree with the Board 
that the claims manager's testimony was not to the effect that 
he merely failed to recall the specific incident. Rather, he 
denied the truth of claimant's statements that he had related 
the incident at issue. We agree with the referee and the Board 
that these witnesses are more credible than claimant. A failure 
to disclose a previous injury is a type of misrepresentation 
contemplated by the Bauman exceptions. Skinner v. SAIF, 66 
Or App 467, 470,674 P2d 72 (1984).' 

Affirmed. 

1 Claimant did not contend that, notwithstanding any alleged misrepresentation, 
his claim was nonetheless compensable. See Parker v. D.R. Johnson Lumber Co., 
supra, 70 Or App at 687. 

No. 296 May 22, 1985 795 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N .,, 

In the Matter of the Compensation 
of Mercedes Evans, Claimant. 

F R E D M E Y E R , INC. , 
Petitioner, 

v. 
B E N J A M I N F R A N K L I N S A V I N G S 

& L O A N et al, 
Respondents. 

(82-04068, 82-10141; CA A32087) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 13,1985. 

Patric J . Doherty, Portland, argued the cause for peti
tioner. With him on the brief were Karli L . Olson and Rankin, 
McMurry, VavRosky and Doherty, Portland. 

Gail M. Gage, Salem, waived appearance for respondent 
Mercedes Evans. 

William H. Stockton, Hillsboro, argued the cause and filed 
the brief for respondents Benjamin Franklin Savings and 
Loan and United Pacific Insurance Co. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

Y O U N G , J . 

Affirmed. 

Cite as 73 Or App 795 (1985) 797 
Y O U N G , J . 

This workers' compensation case involves the issue 
of which of two employers is responsible for claimant's 
occupational disease claim. O R S 656.802 - 656.807. The Board 
affirmed a referee's order that found petitioner to be the 
responsible employer. Fred Meyer seeks judicial review of the 
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Board's order and order on reconsideration. We review de 
novo and affirm. 

The parties do not dispute the referee's findings of 
fact. Fred Meyer's argument is that the medical evidence 
establishes that claimant's work activities while employed by 
respondent Benjamin Franklin Savings and Loan aggravated 
or exacerbated her underlying chronic myofascitis condition. 
If it does, under Bracke v. Baza'r, 293 Or 239, 646 P2d 1330 
(1982), responsibility shifts to Benjamin Franklin, the second 
employer. 

In 1967 and 1970, claimant was involved in motor 
vehicle accidents and, on both occasions, suffered acute cer
vical strains. Dr. Eckhardt, an orthopedist, treated her conser
vatively, and she recovered without any residual impairment 
or disability. In 1975, claimant was employed by Fred Meyer 
as a grocery checker. In December, 1976, as a result of 
problems associated with the overhead use of her arms and 
lifting, she returned to Dr. Eckhardt. He diagnosed chronic 
myofascitis in the right suprascapular area, causing nerve 
impingement that resulted in abnormal sensations in the right 
forearm and right hand. She was again treated conservatively 
and returned to work in February, 1977. In May, she quit her 
job at Fred Meyer. In June, Dr. Eckhardt reported that 
claimant was developing carpal tunnel syndrome. 

From November, 1977, through January, 1978, claim
ant was evaluated at the Disability Prevention Center. Dr. 
Azavedo diagnosed a chronic cervico-dorsal strain and con
cluded that claimant had a slight permanent physical impair
ment. In May, 1978, a determination order awarded 
temporary total disability and a 5 percent unscheduled perma
nent partial disability, chargeable to Fred Meyer. In June, 
1978, claimant enrolled in a vocational rehabilitation program 
to be trained as a kindergarten teacher. Some of the tasks 
necessary for that training, however, activated her symp
tomatology. She completed the program and, in July, 1980, a 
798 Fred Meyer v. Benjamin Franklin Savings & Loan 

second determination order awarded additional temporary 
total disability benefits. 

Claimant's vocational counselor referred her to Job 
Seekers, who in turn referred her to Benjamin Franklin for 
employment. In October, 1980, Benjamin Franklin hired her 
as a teller. Dr. Eckhardt had recommended that she avoid 
teller work, which required her to stand most of the time. She 
handled financial transactions, filed and typed at a computer 
terminal. Three months after she commenced employment, 
she noticed that her symptomatology had returned. Addi
tionally, for the first time she noticed that riding in certain car 
seats made her nauseated. In June, 1981, she was examined by 
Dr. Gritzka. He reported that she had activated her cervical 
sprain by prolonged forward flexion. On June 10, claimant 
quit work at Benjamin Franklin. 

Claimant subsequently filed an aggravation claim 
against Fred Meyer and an occupational disease claim against 
Benjamin Franklin. Both employers denied responsibility. 
Benjamin Franklin also asserted that claimant had failed to 
file her claim timely. The referee concluded that Fred Meyer 
was the responsible employer: 
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"Claimant's original claim at Fred Meyer resulted in 
permanent impairment and disability for which she received 
an unscheduled permanent partial disability award. Her treat
ing doctor placed certain specific working restrictions and 
limitations upon her. Dr. Eckhardt recognized claimant would 
encounter predictable problems if she nonetheless attempted 
to perform those activities which would result in a flare-up of 
her symptomatology. * * * [I]t is clear claimant's work activi
ties at Benjamin Franklin were related to her need for 
continuing medical care and treatment. But any such activi
ties inevitably would have led to continued medical care. 
SAIFCorp. v. Baer, 60 Or App 133 (1982). Finally, I conclude 
that there is no persuasive medical evidence supporting Fred 
Meyer's contention that claimant's employment activities at 
Benjamin Franklin contributed to the causation of the disab
ling condition. SAIF Corp. v. Brewer, 62 Or App 124 (1983); 
Boise Cascade Corp. v. Starbuck, 61 Or App 631 (1983); 
Perdue v. SAIF, 53 Or App 117 (1981)." (Emphasis in 
original.) 

The Board adopted the referee's opinion and affirmed. 

Cite as 73 Or App 795 (1985) 799 

Essentially, Fred Meyer argues that the medical 
evidence shows that claimant's work at Benjamin Franklin 
"aggravated" her chronic myofascitis in her upper back and 
neck. Bracke v. Baza'r, supra, states the test: 

"A recurrence of symptoms which does not affect the 
extent of a continuing underlying disease does not shift 
liability for the disabling disease to a subsequent employer." 
293 Or at 250. 

Therefore, the issue is whether claimant's work at Benjamin 
Franklin affected the extent of her continuing underlying 
disease. The court in Bracke analyzed that question by exam
ining the evidence to determine whether the subsequent 
employment "aggravated or exacerbated" the underlying dis
ease. 293 Or at 250. 

We conclude that the evidence does not preponderate 
that claimant's work at Benjamin Franklin affected the extent 
of her chronic myofascitis. Relying on Dr. Eckhardt's reports, 
Fred Meyer argues that the medical evidence is "undisputed" 
that claimant's occupational disease was "aggravated." While 
those reports do use the terms "aggravated" and "worsening," 
when they are taken as a whole, it is apparent that Dr. 
Eckhardt was referring to an increase in symptomatology, 
something about which he had warned claimant before she 
accepted the job at Benjamin Franklin. Her statements that 
she seemed, to have more limitations after her work at Ben
jamin Franklin, although probative, do not demonstrate that 
the extent of her chronic myofascitis was worsened as a result 
of the later employment. 

Affirmed. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of John A. Shoulders, Claimant. 

S H O U L D E R S , 
Petitioner, 

v. 
S A I F C O R P O R A T I O N , 

Respondent. 
(80-06247; CA A31403) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 14, 1984. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. On the brief were Christopher D. Moore, and Malagon 
& Associates, Eugene. 

Jeffrey Bennett, Assistant Attorney General, Salem, 
argued the cause for respondent. With him on the brief were 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr., Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

R O S S M A N . J . 

Affirmed as to compensability; reversed and remanded for 
an award of attorney fees. 
Cite as 73 Or App 811 (1985) 813 

R O S S M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board, which held that his vertigo and tinnitis 
were not compensable and refused to award him attorney fees. 

Claimant suffered a compensable injury to his knee 
in July, 1978, when he was struck by a tree limb. S A I F 
accepted the claim for the injury, and on July 22, 1980, a 
determination order was issued granting 15 percent perma
nent partial disability. Thereafter, claimant developed numer
ous conditions, including phlebitis, an ulnar nerve lesion, 
tinnitis, vertigo and thrombophlebitis. S A I F denied claims for 
each, and claimant requested a hearing. The referee found 
that the phlebitis, tinnitis, vertigo and thrombophlebitis were 
compensable and awarded attorney fees. SAIF appealed, and 
the Board affirmed the referee as to the phlebitis and throm
bophlebitis but reversed as to the tinnitis and vertigo. The 
Board declined to award attorney fees for the Board appeal. 

On de novo review, we affirm the Board as to the 
denial of vertigo and tinnitis and hold that the conditions were 
not causally related to the industrial injury. The only issue 
which merits discussion is the Board's refusal to award 
attorney fees. 

Claimant argues that he is entitled to an award of 
attorney fees under ORS 656.382(2), which provides: 
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"If a request for hearing, request for review, appeal or 
cross-appeal to the Court of Appeals or petition for review to 
the Supreme Court is initiated by an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, 
the employer or insurer shall be required to pay to the 
claimant or the attorney of the claimant a reasonable 
attorney's fee in an amount set by the referee, board or the 
court for legal representation by an attorney for the claimant 
at and prior to the hearing, review on appeal or cross-appeal." 
(Emphasis supplied.) 

That provision requires the insurer or employer to pay reason
able attorney fees if, on review by the Board, requested by it, 
the "compensation awarded" is not disallowed or reduced. We 
have held that a claimant must prevail on the compensation 
issue in order to be entitled to an award of attorney fees under 
ORS 656.382(2). Korter v. EBI Companies, Inc., 46 Or App 43, 

814 Shoulders v. SAIF 

53,610 P2d 312 (1980), remanded on other grounds 290 Or 301, 
on remand 51 Or App 206, 625 P2d 668 (1981). 

Claimant argues that an award of attorney fees is 
proper under ORS 656.382(2), because he prevailed before the 
Board on two of the four compensation issues which were 
appealed to the Board by SAIF. We have held that an award of 
attorney fees was proper under that subsection when the 
Board affirmed the compensation awarded but found against 
the claimant on other issues not related to compensation. 
Bahler v. Mail-Well Envelope Co., 60 Or App 90, 652 P2d 875 
(1982) (Board reduced penalty only, but sustained referee's 
award of compensation); Mobley v. SAIF, 58 Or App 394, 648 
P2d 1357 (1982) (Board reduced award of attorney fees, but 
did not reduce the compensation awarded). 

Here, however, there had been no award of compen
sation at the time of employer's appeal to the Board. The 
referee had found four conditions compensable and had 
remanded those claims to S A I F for acceptance and further 
processing under ORS 656.268. A referee's finding of compen
sability is not the same as an award of compensation, or 
benefits, as the term is defined by ORS 656.005(9). 

We hold that the provisions of ORS 656.382(2) 
require the payment of attorney fees by the employer or 
insurer only when compensation benefits have been awarded 
and have not been disallowed or reduced on the employer's or 
insurer's appeal. 

The stated restriction is not applicable to ORS 
656.386(1), which we hold authorizes an award of attorney 
fees in this case: 

"In all cases involving accidental injuries where a claimant 
finally prevails in an appeal to the Court of Appeals or 
petition for review to the Supreme Court from an order or 
decision denying the claim for compensation, the court shall 
allow a reasonable attorney fee to the claimant's attorney. In 
such rejected cases where the claimant prevails finally in a 
hearing before the referee or in a review by the board itself, 
then the referee or board shall allow a reasonable attorney 
fee." (Emphasis supplied.) 

This subsection somewhat backhandedly deals with a prevail
ing claimant's right to attorney fees at each level of an appeal 
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involving a rejected claim. If the claimant prevails finally on a 
rejected claim before the referee or in a review by the Board, 
reasonable attorney fees are to be allowed. If the claimant 
prevails finally before this court or the Supreme Court on a 
rejected claim from an order or decision denying the claim, 
attorney fees are to be allowed. The actual "claims" in this 
case were a series of medical reports mailed to S A I F from 
March, 1979, to May, 1982, documenting the various condi
tions. In March, 1979, claimant's phlebitis was diagnosed. In 
May, 1980, a doctor identified vertigo and tinnitis. All three 
conditions were denied in a single letter dated July 2, 1980. 
The thrombophlebitis was diagnosed and reported to S A I F in 
early 1982 and denied on June 25, 1982. Claimant prevailed 
finally before the Board on the originally rejected phlebitis 
and thrombophlebitis claims. He is therefore entitled to 
reasonable attorney fees on those claims for successfully 
defending the referee's determination of compensability at the 
Board level. 

Affirmed as to compensability; reversed and 
remanded for determination of attorney fees. 
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B U T T L E R , P. J . 

Reversed; referee's order reinstated. 
22 Arndt v. National Appliance Co. 

B U T T L E R , P . J . 

Claimant seeks review of a Workers' Compensation 
Board order reducing the referee's award of permanent total 
disability to 75 percent unscheduled back and psychiatric 
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disability. On de novo review, we conclude that claimant meets 
the statutory criteria for permanent total disability; therefore, 
we reverse the Board and reinstate the referee's order. 

Claimant was employed as a sheet metal worker and 
welder for employer for 21 years. He suffered a compensable 
low-back injury in 1975 while lifting 120 pounds. As a result, 
he underwent surgery for the removal of a "huge" herniated 
disc at L5-S1 and lamina at L5. Although he returned to work 
seven months later, he continued to have back pain. A 
determination order that was not appealed awarded 5 percent 
unscheduled disability. He began to experience right leg pain 
in 1976 with numbness in his right foot, together with low-
back pain. A second laminectomy was performed in Sep
tember, 1976, by Dr. Raaf, a neurosurgeon, for the removal of 
an inferior-articular facet and lamina from L5 right; in addi
tion, Dr. Gripekoven, an orthopedic surgeon, performed a 
fusion of L5-S1. Claimant returned to work within six 
months, but soon began to experience back pain. By a deter
mination order of February 2, 1978, he was awarded an 
additional 15 percent unscheduled disability. 

In June, 1979, claimant was compensably injured a 
second time while lifting a 200 pound compressor.1 His back 
pain increased, and he again noticed numbness in his right leg 
and little toe. For a short time, he experienced pain in his left 
leg. He was hospitalized for treatment and a myelogram. In a 
letter to the insurer dated July 19, 1979, Dr. Gripekoven 
stated: 

"* * * He has had recurrent problems which have become 
increasingly disabling. There has been no specific reinjury of 
his back; however, the physical demands of his work are 
constantly aggravated [sic] his preexisting condition. 

"I feel that his condition has deteriorated and that his 
symptoms are now at a level where it is unrealistic for him to 

Cite as 74 Or App 20 (1985) 23 

continue with his present occupation. Unfortunately, the only 
specific treatment we can offer is symptomatic with appropri
ate protection of the back and medication. * * *" 

An x-ray performed on August 5, 1979, showed "post-oper
ative changes." On December 4,1979, Dr. Shipps, a roentgen
ologist, noted that an x-ray of claimant's back showed 
degenerative changes in the cervical spine. On December 10, 
1979, a myelogram was performed, showing post-surgical 
changes and degenerative cervical disc disease. Dr. Raafs 
report, dated December 12,1979, states that a comparison of a 
myelogram performed before the 1976 surgery with the 
myelogram of December 10, 1979, showed "no essential dif
ference in the configuration of the pantopaque column * * *." 
The report concluded that "it does not seem reasonable to me 
that any further operative procedure on the patient's lumbar 
spine would be of any value." The report further notes: 

"Following, the pantopaque myelogram on December 10, 
1979, the patient complained a great deal of low back pain and 
pain in his neck. I told Mr. Arndt that I did not think that the 
pain in his neck was connected with the industrial injury of 
February 18, 1975, or the back strain which he sustained on 

1 A hearing was held in which it was determined that the 1979 incident constituted 
a new injury, rather than an aggravation, which placed responsibility on employer's 
carrier at that time. -852-



June 24,1979.1 think the neck pain is due to degenerative disc 
disease in the cervical spine and is an independent problem." 

In a report of September 8, 1981, Orthopaedic Consultants 
noted a moderate degree of functional disturbance. 

Claimant did not return to work after the 1979 injury 
and has not worked since. He continues to experience pain in 
his lower back and right leg and numbness in the right foot. 
Dr. Raaf recommended treatment at Northwest Pain Center; 
however, the insurance carrier has not authorized such treat
ment. Orthopaedic Consultants also recommended the Pain 
Center, but Dr. Colbach, the carrier's consulting psychiatrist, 
recommended against it, because he thought that claimant 
would resist it too much. 

In a report dated July 19, 1979, following the second 
injury, Dr. Gripekoven stated that claimant was not able to 
tolerate the physical demands of welding and should seek "a 
more protected environment." He also reported that it would 
be difficult for claimant to find different employment because 
of his age and limitations as to his ability to use the English 
language. Dr. Colbach, the carrier's consulting psychiatrist, 
24 Arndt v. National Appliance Co. 

found claimant to be of "limited intelligence and very limited 
education" and concluded that claimant was totally disabled 
unless he were to receive "some sort of retraining." 

At the time of the hearing, claimant was 54 years old. 
He was born in Poland, lived for a short time in Germany and 
immigrated to the United States in 1956. He has difficulty 
speaking and reading English and is unable to write English. 
He has had a total of six years of education in Poland and 
Germany and no additional education in the United States. 
His work experience includes welding, construction, railroad 
work, papermill work, dog training and janitor work. He 
testified that after his 1975 injury he could engage in all of his 
accustomed activities. Since his 1979 injury, however, he 
sleeps poorly, only two to three hours at a time, and his 
activities are very limited. He finds it difficult to do even light 
work, such as feeding his pigeons and rabbits. He now claims 
to be permanently and totally disabled. A determination order 
of November, 1981, awarded 35 percent unscheduled disability 
as a result of the 1979 injury. After hearing, the referee found 
that claimant was permanently and totally disabled. 

The Board reversed the finding of permanent total 
disability. It expressed difficulty understanding how claim
ant's 1979 injury could have had such a devastating impact on 
his physical condition, considering his recovery and return to 
work after the "more serious" 1975 injury. It is apparent, 
however, that the Board recognized the seriousness of his 
present physical disability; it awarded 75 percent unscheduled 
disability resulting from the 1979 injury. 

The Board correctly stated that claimant suffers 
from several physical conditions that are not properly part of 
the disability calculation, if only the disability resulting from 
the 1979 injury is in issue. Those conditions include claim
ant's liver, gallbladder and intestinal problems, which appar
ently are nondisabling, and the degenerative cervical disc 
disease. Only the last condition, however, did not manifest 
itself until after the 1979 injury, and, therefore, could not be 
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taken into account in this proceeding. The Board focused on 
claimant's neck pain, and then stated: 

"We infer that the majority (but not all) of claimant's 
limitations and difficulties are probably due to his 1975 and/ 
or 1979 industrial injuries. On the other hand, it is safe to 

Cite as 74 Or App 20 (1985) 25 

assume that some of claimant's limitations are due to non-
compensable conditions, like his cervical disc disease." 
(Emphasis supplied.) 

Although medical reports indicate that claimant complained 
of neck pain at one time, it is not apparent from the record 
that claimant's cervical disc disease was ever disabling, and 
there is no evidence that it caused disability at the time of 
hearing. The Board's assumption that some of claimant's 
limitations are due to the cervical disc disease is, therefore, 
not supported by the record. 

In discussing employer's argument that claimant's 
failure to seek work precludes an award of permanent total 
disability, the Board discussed the "futility exception": 

"As indicated above, we think it is clear that claimant has 
various forms of physical impairment that were neither 
caused by his 1979 injury nor are preexisting disability [sic] 
that we can consider under ORS 656.206(1)(a). We are frankly 
unsure how the futility exception should be applied in this 
kind of situation; we assume that we should focus only on 
whether claimant's compensable impairment (i.e., cognizable 
impairment under ORS 656.206(1)(a)) makes seeking work 
futile, not whether claimant's total impairment makes seeking 
work futile. Just before claimant's 1979 injury, his compensa
ble impairment did not prevent him from working at a fairly 
strenuous job. We do not think the incremental impairment 
caused by the 1979 strain-type injury, although difficult to 
understand on this record, is of a magnitude that would make 
seeking work futile, * * *" (Emphasis supplied.) 

The Board concluded that ORS 656.206(3)2 precludes an 
award of total disability, because it was not futile for claimant 
to seek work. It is correct that the degenerative cervical disc 
disease may not be considered under that section; as indi
cated, however, that condition was not disabling. The other 
conditions preexisted the 1979 injury and, whether compensa
ble or not, must be considered in determining whether he is 
permanently and totally disabled and whether it would be 
futile for him to seek work. ORS 656.206(l)(a); Livesay v. 
26 Arndt v. National Appliance Co. 

SAIF, 55 Or App 390, 637 P2d 1370 (1981); Butcher v. SAIF, 
45 Or App 313, 608 P2d 575 (1980). The "incremental impair
ment" caused by the 1979 injury may not have been of a 
magnitude that would make seeking work futile, but if claim
ant's total impairment after that injury was such that he could 
not work, he will not be required to seek work. In such a case, 
the worker's total impairment might be greater after the 
second injury than might be estimated by adding the worker's 

2 ORS 656.206(3) provides: 

"The worker has the burden of proving permanent total disability status and 
must establish that the worker is willing to seek regular gainful employment and 
that the worker has made reasonable efforts to obtain such employment." 
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preexisting impairment to the hypothetical "incremental 
impairment" caused by the second injury. This synergistic 
effect makes it pointless to speak in terms of "incremental 
impairment" in a discussion of permanent total disability. 

Here, the record indicates that claimant's physical 
and psychological condition is extremely limiting, and there is 
no evidence that his limitations are the result of anything but 
the residual effects of the 1975 injury and the 1979 injury. 
Claimant is unable to sit or stand for long periods of time and 
must rest after any activity. He is unable to drive and can sit 
only on one buttock. No doctor has released him for work 
since the 1979 injury. It is clear from the record that he is not 
capable of returning to work as a welder or to any other job 
requiring back strength. 

Claimant's limited education, mental capacity and 
work experience also significantly reduce his employability, as 
the insurer has implicitly recognized by not offering voca
tional assistance or pain center treatment, as recommended. 

The insurer's consulting psychiatrist confirmed that 
claimant is totally disabled without retraining. No retraining 
has been offered, and no one has suggested any kind of work 
that claimant might be able to perform. We conclude that 
claimant is permanently and totally disabled. Whether 
retraining is feasible has not yet been determined. We evalu
ate the extent of disability as of the time of hearing. Gettman 
v. SAIF, 289 Or 609, 616 P2d 473 (1980). 

Reversed; referee's order reinstated. 
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V A N H O O M I S S E N , J . 

Affirmed on petition and cross-petition. 

66 SAIF v. D'Lyn 

V A N H O O M I S S E N , J . 

S A I F petitions for judicial review of a Workers' 
Compensation Board order which found that claimant was a 
subject worker at the time of her 1981 hospitalization and that 
her employment activities were the major cause of her condi
tion. ORS 656.128(1). The dispositive issue is whether claim
ant effectively communicated to S A I F her election to be 
covered as a sole proprietor. On de novo review, we conclude 
that she did and affirm. 

Claimant is a licensed real estate broker. Before the 
onset of her psychosis, she began working for Willister Court 
Apartments as a resident apartment manager. There is no 
dispute that, as to Willister Court, claimant was a subject 
employe covered under the Workers' Compensation Act. Her 
supervisor at Willister Court was JoAnn Davis. Claimant and 
Davis, a licensed real estate sales agent, decided to go into the 
apartment management business together. They formed a 
new business entity under the assumed business name of D 
Plus Properties. This business relationship put claimant in 
the position of being Davis' supervisor, although Davis was 
still claimant's supervisor at Willister Court, where claimant 
continued working. 

In early November, 1981, claimant contacted SAIF to 
obtain workers' compensation coverage for herself and Davis. 
She was informed by S A I F that it would cost $60 to open the 
account, $71 to cover Davis as an employe and $154 to cover 
herself as a sole proprietor. On November 6, claimant com
pleted SAIF's application form and sent S A I F a check for 
$285. SAIF cashed the check. SAIF's application form pro
vides: 

"This application does not provide personal coverage to an 
individual owner, partners or bona-fide corporate officers. If 
this additional coverage is needed a special application will be 
provided upon request." 

Claimant testified that she received no other forms from S A I F 
and that she would have submitted any forms that SAIF 
required. 

On November 18, S A I F sent claimant a letter inform
ing her that coverage was effective November 12. The letter 
also stated in general terms that owners and partners were not 
Cite as 74 Or App 64 67 

covered. Claimant testified that she had not seen that letter 
before the hearing. On November 24, S A I F sent claimant 
another letter. It stated: 

"Individual proprietors or partners are personally covered 
only if their names appear as a payroll description above." 

The payroll description read: "Real Estate Agency—Agent/ 
Salespersons." Claimant testified that she assumed that her 
coverage was in force, because that description fit her. S A I F 
did not send her the "personal election" form which it 
contends is necessary to extend coverage to a sole proprietor. 
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On December 3, claimant was hospitalized for treat
ment of an acute psychotic episode. On December 8, she filed 
this workers' compensation claim. S A I F denied the claim on 
the ground that she had not fded a personal election applica
tion. It also refunded her premium. The parties agree that, if 
claimant is covered as the owner of D Plus Properties, her 
illness is compensable. S A I F concedes that it was aware from 
the outset that claimant wanted coverage as a sole proprietor. 

The referee concluded that S A I F was estopped to 
deny that claimant is a subject worker. The Board affirmed 
that conclusion, but not on the estoppel theory. The Board 
concluded that claimant's application, together with certain 
notations made thereon by S A I F employes, constituted an 
effective personal election for coverage. We agree. 

Under O R S 656.027(7), sole proprietors are "nonsub-
ject workers," who do not come within the protection of the 
Workers' Compensation Act. However, they may elect to be 
protected. ORS 656.128 provides in relevant part: 

"(1) Any person who is a sole proprietor, or a member of 
a partnership, may make written application to an insurer to 
become entitled as a subject worker to compensation benefits. 
Thereupon, the insurer may accept such application and fix a 
classification and an assumed monthly wage at which such 
person shall be carried on the payroll as a worker for purposes 
of computations under this chapter. 

"(2) When the application is accepted, such person 
thereupon is subject to the provisions and entitled to the 
benefits of this chapter. The person shall promptly notify the 
insurer whenever the status of the person as an employer of 
subject workers changes. Any subject worker employed by 
such a person after the effective date of the election of the 

68 SAIF v. D'Lyn 

person shall, upon being employed, be considered covered 
automatically by the same guaranty contract that covers such 
person." 

The Board reasoned: 
"Claimant argues, and we agree, that although ORS 

656.128(1) requires that a sole proprietor make a written 
application for workers' compensation coverage, there is 
nothing in the statute which requires that any specific type of 
form, such as SAIF's special personal election form, be uti
lized. Claimant did complete a written application for work
ers' compensation insurance. That application contained 
notations from a SAIF employe indicating that SAIF's 
charges and the estimated payroll were intended to be for a 
personal election and one employe. SAIF's internal memoran
dum dated December 28, 1981 is a virtual admission that the 
application was intended as a personal election. Claimant's 
check in the amount of $285, which was cashed by SAIF, was 
the exact amount which would have been necessary for a 
personal election and one employe in relation to the estimated 
payroll of D Plus Properties. We conclude that claimant's 
written application for workers' compensation insurance 
together with the notations written on the top of that applica
tion by a SAIF employe constitute a sufficient written 
application pursuant to ORS 656.128 (1). We also conclude 
that SAIF accepted that application when it cashed claim
ant's check in the appropriate amount." 

We agree with the Board's opinion and adopt it. 
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Claimant cross-petitions for judicial review of the 
Board's conclusion that her psychological illness was not due 
to her employment at Willister Court Apartments. Claimant 
conceded at oral argument that, should she prevail in this 
court on SAIF's petition, her cross-petition would be moot. 

Affirmed on petition and cross-petition. 
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N E W M A N , J . 

Affirmed. 
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N E W M A N , J . 

Plaintiff appeals a judgment for defendants in this 
action for personal injuries. The court first tried defendants' 
affirmative defense that plaintiffs exclusive remedy was 
under the Workers' Compensation Law. See ORS 656.018. It 
held, and defendants assign that holding as error, that plain
tiff was an employe of defendants1 and not an independent 
contractor, because defendants had the right to direct and 
control plaintiffs services. ORS 656.005(14),(18).2 We affirm, 
although for different reasons. 

There was evidence from which the court, as the trier 
of fact, could find these facts. Plaintiff and his wife, as 
partners, owned and operated a farm under the assumed 
business name of "Diamond L Stables." Their bank account 

1 One of defendants, Viiksich, is not an employer but an employe of the other 
defendants. ORS 656.018(3), however, extends an employer's exemption from liability 
to its employes. o c o 



was in the partnership name. The partnership raised live
stock, rented horses, provided picnic facilities and provided 
hayrides. Defendants' advertising agent contacted plaintiff on 
defendants' behalf to provide hayrides for family day promo
tions at six of their restaurants. Although defendants only 
wanted a team of mules and a wagon, the partnership would 
not provide them unless plaintiff selected the driver. Plaintiff 

134 Kistner v. B L T Enterprises 

believed that the mules were temperamental and that it was 
necessary for the driver to know how to handle them. Defen
dants orally contracted with the partnership for six days of 
hayrides at a daily rate of between $50 and $65 for the mules, 
wagon and driver, plus an additional ten cents a mile for 
transportation from the farm. The partnership was to provide 
the mules, the wagon and the driver. 

On the day of the accident plaintiff, and occasionally 
his wife, drove the mule team. While he was driving the mules, 
a sign of defendants fell and startled the mules out of control, 
and plaintiff, consequently, was injured. Defendants paid the 
partnership $65 for services on the date of the accident 
pursuant to the contractual arrangement. Plaintiff and his 
wife put the money in the partnership bank account. 

At the time of the accident, ORS 656.029 provided: 
"(1) If any person engaged in a business and subject to 

this chapter as an employer lets a contract involving the 
performance of labor and such labor is performed by the 
person to whom the contract was let, with assistance of 
others, all persons engaged in the performance of the contract 
are deemed subject workers of the person letting the contract 
unless the person to whom the contract is let has qualified 
either as a carrier-insured employer or a self-insured 
employer. 

"(2) If the person to whom the contract is let performs 
the work without the assistance of others, that person is 
subject to this chapter as a subject worker of the person letting 
the contract unless that person and the person letting the 
contract jointly file with the insurer or self-insured employer a 
declaration stating that the services rendered under the con
tract are rendered as those of an independent contractor. 

2 The court's opinion stated: ^ 

"The primary issue to be resolved is whether or not plaintiff was/is an 
employee rather than an independent contractor. 

" I agree the statutory definition must control. Counsel have cited and referred 
to Lockard v. The Murphy Co., 49 Or App 101. The Ponderosa Inn, Inc. u. 
Employment Division, 63 Or App 183, is the most recent case I have found. 

"These cases turn upon the degree of persuasion. As I understand the rule, the 
'relative nature of the work test' does not have controlling application until and 
unless the case cannot be resolved by determining whether there was a right to 
control. The evidence [of] the intentions of the parties in their agreement and 
conduct must control. 

"Based upon the evidence presented and weighing the credibility of the 
witnesses, in my opinion, the evidence preponderates that the agreement of these 
parties included that defendant had the right to control, and to the extent 
defendant deemed necessar[y] it did in fact exercise such right to control over 
plaintiff. To the extent that plaintiff (and/or his wife) were exercising expertise in 
handling the wagon and mules, their conduct is, in my view, no different than the 
expertise of the truck driver in Lockhard and the musicians in The Ponderosa 
Inn, Inc., both of whom were likewise found to be employees rather than 
independent contractors." QKQ 



"(3) A person who files the declaration of status as an 
independent contractor is not eligible to receive benefits 
under this chapter unless the individual has obtained coverage 
for such benefits pursuant to ORS 656.128. 

"(4) The filing of a declaration of status pursuant to this 
section creates a rebuttable presumption that the person is an 
independent contractor." 

"Person" includes partnership. ORS 656.005(21). 

Defendants did not file jointly with the partnership, 
or with plaintiff or his wife, the declaration described in ORS 
656.029(2). That statute applies to this case. Defendants are 
Cite as 74 Or App 131 (1985) 135 

engaged in business and are subject to the Workers' Compen
sation Law as an employer. They let the contract to the 
partnership, which performed the work without the assistance 
of others.3 The contract was one "involving the performance 
of labor," the driving of the mules.4 

In the absence of a joint notice of independent 
contractor status, plaintiff is deemed to be defendants' subject 
worker. See EBI Companies v. Erzen, 73 Or App 256, 698 P2d 
534 (1985); see also Didier v. S.I.A.C., 243 Or 460, 414 P2d 325 
(1966); Berry v. S.I.A.C., 238 Or 39, 393 P2d 184 (1964); Love 
v. Northwest Exploration Co., 67 Or App 413, 417,678 P2d 754 
(1984). The Workers' Compensation Law, therefore, is plain
tiffs exclusive remedy. ORS 656.029(2); 656.018. We need not 
consider whether plaintiff was defendants' subject worker 
within the definitions of ORS 656.005(14),(28). When it 
enacted ORS 656.029, the legislature intended to eliminate 
the need to decide in each case whether a person is a subject 
worker or an independent contractor. See Love v. Northwest 
Exploration Co., supra, 67 Or App at 417. The trial court 
reached the right result. See Drulard v. LeTourneau, 286 Or 
159, 172, 593 P2d 1118 (1979). 

Affirmed. 
3 The parties agree that the work of the partnership was performed "without the 

assistance of others." ORS 656.029(2). The work of a partner for the partnership is not 
the assistance of an "other." See EBI v. Erzen, infra. We note that defendants' 
employes assisted plaintiff and his wife by supervising children who rode or were 
waiting for rides. The requirement that plaintiff and his wife perform the work 
"without the assistance of others" is not negated if those who assist are employes of 
the party who lets the contract. Moreover, even if plaintiff and his wife performed with 
the assistance of others, there is no evidence that the partnership was a carrier-insured 
employer or self-insured employer. Accordingly, plaintiff would, under those circum
stances, be defendants' subject worker under ORS 656.029(1), and the result here 
would be the same. 

4 ORS 656.124, the predecessor to ORS 656.029, was amended in 1957 to apply 
simply to contracts "involving the performance of labor." The previous requirement 
was that "the principal purpose of [the employment] is the performance of labor." A 
contemporary account of the statutory change notes that: 

"Under the section, as now amended, it is no longer necessary to inquire into 
the 'principal purpose' of the employment; it is sufficient if there is a contract 
'involving the performance of labor.' 

"The principal effect of the amendment is to extend the benefits of the act to 
persons who have heretofore been regarded as independent contractors * * *." "A 
Survey of Oregon Legislation Enacted in 1957," 37 OLR 67, 86 (1957). 

ORS 656.124 was repealed in 1965. ORS 656.029 was enacted in 1979. 
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L E N T , J . 

Two primary issues are presented: (1) Whether ORS 
19.0281 is applicable to " f i l i ng wi th the clerk of the Court of 
Appeals the original notice of appeal" under ORS 656.298(3).2 

(2) Whether "serving, by registered or certified mail, a copy of 
the notice of appeal" on the Workers' Compensation Board 
(Board) under ORS 656.298(3) within 30 days of the order 
f rom which appeal* is taken is essential to acquisition of 
jurisdiction by the Court of Appeals. We hold that both issues 
are to be answered in the affirmative. 

1 O R S 19.028 provides: 

"Filing a notice of appeal or petition for review in an appeal or petition for 
review to the Court of Appeals or the Supreme Court may be accomplished by 
mail. The date of filing such notice or petition shall be the date of mailing, 
provided it is mailed by registered or certified mail and the appellant has proof 
from the post, office of such mailing date. Inclosure with the mailed notice of the 
appropriate filing fee shall be considered timely deposit of that fee. Proof of 
mailing shall be certified by the appellant and filed thereafter with the court to 
which the appeal is taken." 
2 In pertinent part O R S 656.298(3) provides: 

"The judicial review shall be commenced by serving, by registered or certified 
mail, a copy of a notice of appeal on the board and on the parties who appeared in 
the review proceedings, and by filing with the clerk of the Court of Appeals the 
original notice of appeal with proof of service indorsed thereon. * * *" 
11 O R S 656.295(8) provides that an order of the Board is final unless within 30 days 

a party "appeals to the Court of Appeals for judicial review pursuant to O R S 656.298." 
O R S 656.298(1) provides that within the time limit specified in O R S 656.295 a party 
may request "judicial review of the order with the Court of Appeals." 
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The Board mailed an order on July 23, 1984. The 
employer desired to appeal and on August 22, exactly 30 days 
later, mailed to the clerk of the Court of Appeals a petition for 
judicial review,4 which was not received by the clerk un t i l 
August 23, i.e., 31 days after the Board's order was mailed. The 
petition has endorsed on i t the certificate of counsel for the 
employer that on August 22 he had served each of the parties 
and their counsel by true copies sent by certified mail. Absent 
f rom the certificate of service was any claim of service on the 
Board. 5 

208 Southwest Forest Industries v. Anders 

On its own motion the Court of Appeals dismissed 
the appeal for "lack of jurisdiction as untimely served on 
Workers' Compensation Board," citing Stevens pxSAIF, 27 Or 
App 87, '555 P2d'480 (1976). 

The employer petitioned for review, erroneously 
asserting that the Court of Appeals had dismissed the appeal 
"on the grounds that i t lacked jurisdiction to review the 
matter under ORS 19.028 and 19.033(2)." The error in that 
assertion lies in the fact that the Court of Appeals stated that 
the authority for dismissal was Stevens v. SAIF, 27 Or App 87, 
555 P2d 480 (1976), and that decision and the case on which i t 
relies, Zandbergen v. Johnson, 24 Or App 151, 544 P2d 587 
(1976), contain no mention of either ORS 19.028 and 
19.033(2). 

The petition for review also asserted that although 
the Court of Appeals' action might have been required by our 
decision in Modoc Lumber Co. v. EBI Companies, 295 Or 598, 
668 P2d 1225 (1983), in which we relied in part on ORS 19.028 
and 19.033, we had stated just weeks before in SAIF v. 
Maddox, 295 Or 448, 667 P2d 529 (1983), that ORS chapter 19 
was not applicable to appeals from the Board to the Court of 
Appeals in workers' compensation cases. We allowed review to 
resolve the contradiction in those two decisions of this court. 

After we had allowed review, we questioned whether 
there was an independent ground for holding that the Court of 
Appeals was without jurisdiction, namely, the failure to have 
the petition for judicial review filed with the clerk of the Court 
of Appeals unti l the 31st day following mailing of the Board's 
order. I t is our duty to raise a want of jurisdiction on our own 
motion. See, for example, Ragnone v. Portland School District 
No. 1J, 289 Or 339, 613 P2d 1052 (1980), and Johnson v. 
Assured Employment, 277 Or 11,588 P2d 1228 (1977). Accord
ingly, we directed questions to the parties concerning the issue 
of want of jurisdiction on this ground. 

' Because the terminology of O R S 656.295(8) and 656.298 is imprecise, we shall 
use the terms "petition for judicial review," "request for judicial review," and "notice 
of appeal" interchangeably. 

5 In this court the employer's counsel has asserted that he did serve the Board by 
certified mail, but there is nothing in the record before the Court of Appeals to show 
that service. The record on review is the record before the Court of Appeals. O R A P 
10.If)(H). Rather than supporting the assertion of counsel, the record forwarded to the 
Court of Appeals by the Hoard pursuant to O R S 656.298(4) and (5) contains a copy of 
the petition tor judicial review bearing the Board's stamp showing receipt on 
September 21 with counsel's certificate that he had deposited the copy in the mail on 
September 2(1 and that it had been sent by certified mail. This mailing was 29 days 
after the Board's order became final under O R S 656.295(8). 
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F I L I N G T H E NOTICE OF A P P E A L 

I t is undisputed that the notice of appeal was not 
delivered physically to the clerk of the Court of Appeals within 
30 days after the date of the mailing of the Board s order. The 
question is whether " f i l i n g " wi th the clerk may be accom
plished at the time of mailing by reason of ORS 19.028. The 
text of that statute so provides. Legislative history indicates 
the same. 

ORS 19.028 has its genesis in Senate B i l l 812 in the 
1979 legislative session. As originally introduced, the bi l l was 
concerned wi th appeals f rom circuit court to the Court of 
Appeals and would have amended ORS 19.026 by adding a 
subsection: 

"(4) Filing of the notice of appeal with the clerk may be 
accomplished by mail addressed to the clerk. I f the most 
expeditious form of delivery by mail, other than special 
delivery, is used, the notice of appeal shall be considered filed 
on the day of mailing, and enclosure with the mailed notice of 
the appropriate filing fee shall be considered timely deposit of 
that fee under ORS 19.035." 

Witnesses in support of the bi l l before the Senate Committee 
on Judiciary described the problems faced by lawyers practic
ing in the more distant parts of the state. They pointed out 
that although notices of appeal might be mailed in time 
ordinarily to arrive timely at the clerk's office, mail delay 
could cause a notice of appeal to arrive untimely and result in 
dismissal for want of jurisdiction. Such lawyers either had to 
mail well in advance or go to the extra expense of having the 
notice physically delivered in Salem. They contended that 
they were thus penalized for practicing away from Salem. 

Other witnesses pointed out that the problem arose 
not only in appealing court cases but in seeking judicial review 
of administ rative agency decisions. In particular, a lawyer who 
practiced in the workers' compensation field recounted an 
unhappy experience of his law firm, which had mailed a notice 
of appeal f rom a Board order to the clerk of the Court of 
Appeals and a copy to the Board. The Board received the copy 
on Friday, the 30th day; however, although the notice of 
appeal was received by state mail employees on the same day, 
the notice was not physically delivered to the clerk of the court 
210 Southwest Forest Industries v. Anders 

unti l the following Monday, resulting in dismissal of the 
appeal. 

Following this testimony, the Senate Committee 
adopted amendments that removed the subject of the bi l l f rom 
ORS 19.026 and created a new section which became Oregon 
Laws 1979, chapter 297, section 1, now codified as ORS 
19.028. We conclude f rom the text and f rom this history that 
ORS 19.028 is applicable to filing a notice of appeal under 
ORS 656.298(3).« 

In SAIF v. Maddox, supra, we considered a conten
tion of SAIF that the Board lost jurisdiction of a case 
completely after notice of appeal had been filed in the Court of 
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Appeals for judicial review of a certain Board order. SAIF 
particularly cited to us ORS 19.033(1) and 19.190(1), which 
are not concerned with the subject addressed by ORS 19.028. 
We held that a particular provision in the Workers' Compen
sation Law, ORS 656.313, rather than ORS 19.033(1) and 
19.190(1), was dispositive. Unfortunately, in rejecting the 
application of the particular subsections of ORS chapter 19 
cited to us by SAIF, we made too broad a statement when we 
said: 

"Our examination of ORS chapter 19 satisfies us that it 
has no application to appeals from administrative tribunals. 
Throughout ORS chapter 19 reference is made to appeals 
from the trial courts, never to appeals from an administrative 
agency. The workers' compensation statutory scheme con
tains its own provisions governing appeals. ORS 656.298, for 
example, specifically instructs litigants how to process an 
appeal to the Court of Appeals and sets forth the scope of that 
court's review;" 

Cite as 299 Or 205 (1985) . 211 

295 Or at 452-453. We now disapprove that statement as i t 
relates to ORS 19.028. 

The tenor of our opinion in Modoc indicated that 
several sections of ORS chapter 19 were applicable to workers' 
compensation appeals. That was unfortunate in light of our 
then very recent decision in Maddox. While our statement in 
Maddox of the inapplicability of chapter 19 to workers' 
compensation appeals was too broad, the decision in Modoc 
ignored the judicial review provisions of the Workers' Com
pensation Law. 

Rather than decide too much or too li t t le in the case 
at bar, we here hold that the appellate scheme provided in 
ORS 656.295 and 656.298, as supplemented by ORS 19.028, 
governs in this case. 

C O M P L I A N C E W I T H ORS 19.028 

We now turn to deciding whether the employer here 
satisfied the requirements of ORS 19.028. As we noted earlier, 
the employer acknowledged that under Modoc the Court of 
Appeals probably had properly dismissed. The employer chal
lenges our decision in Modoc, however, and the rule of appel
late procedure promulgated pursuant to that opinion. In 
Modoc the notice of appeal was mailed by certified mail to the 
clerk of the Court of Appeals on the 30th day and the mailing 
envelope "had affixed to i t two post office forms used for 
certified mail and for securing a return receipt," but no date 
stamp was secured f rom the post office and the notice was not 
received by the clerk unt i l the next day, just as in the case at 
bar. In contesting dismissal, the appellant presented a letter 
f rom the postmaster to the effect that the letter must have 

6 We are mindful of our observation, made in an earlier case, that "statements 
before legislative committees by persons not members of the legislature may have little 
or no significance." Henthorn v. Grand Prairie School Dist., 287 Or 683, 691 n. 5, 601 
P2d 12 l:i (1979). We understand as well the caution that must be used in relying on 
such statements. See 2A Sands, Sutherland Statutory Construction 318, § 48.10 (4th 
ed 1981). This court has never, however, held that such statements are of no value. On 
the contrary, we have regularly availed ourselves of testimony given in legislative 
hearings in order to make a determination of legislative intent based on the fullest 
possible record. .Sec, e.g., Henthorn u. Grant Prairie School Dist., supra; Soger v. 
McClenden, 296 Or 33. 672 P2d 697 (1983); Davis v. Wasco 1ED, 286 Or 261, 593 P2d 
1152 (1979). Compare. Kessler v. Weigandt, 299 Or 38, 46-47 P2d (1985), 
in which we rejected an opinion of a witness as to the effect of a bill because the 
opinion was mistaken. QC.A 



been mailed on the 30th day to reach the clerk on the 31st day. 
The respondent argued that the letter f rom the postmaster did 
not constitute "proof from the post office of such mailing 
date." The respondent argued that the required form of proof 
f rom the post office was not specified in the statute and this 
court must decide what the statute meant in that respect. 

We noted the possible ambiguity inherent in the 
statutory requirement that the appellant "has" proof f rom the 
post office of the mailing date. 

"We understand the phrase 'has proof to refer to the time of 
mailing, but again i t is not inconceivable that a party might 

212 Southwest Forest Industries v. Anders 

read the statute to mean that the party must have the proof of 
mailing 'thereafter' when it certifies the proof and files it with 
the court." 

295 Or at 602. We held that there was some uncertainty in the 
statutory text and that, the text could and should be clarified 
by the Oregon Rules of Appellate Procedure. For disposition 
of the case in Modoc we held 

"that the present appeal should be reinstated. This holding 
will not serve to justify any similar ex post facto proof of the 
date of any filing made after the effective date of a rule of 
appellate procedure on the point." 

295 Or at 603. 

Rule 2.06 was t hereafter added to the Oregon Rules of 
Appellate Procedure, adopted effective as of January 4, 1984, 
and read as follows: 

"A notice of appeal, a petition for judicial review or a 
petition for review in the Supreme Court may be filed by mail. 
If the date of mailing is relied upon as the date of filing under 
ORS 19.028, acceptable 'proof from the post office' shall be a 
receipt stamped by the post office showing the date mailed 
and the certified or registered number. The receipt must be 
submitted to the Case Records Division in the State Court 
Administrator's office with accompanying certification that 
shows service on opposing counsel." 

The rule is now found as ORAP 1.35(l)(b)(i): 
"(b) Filing may be accomplished by mail and shall be 

complete on deposit in the mail in the following circum
stances: 

"(i) all notices of appeal and petitions for judicial 
review if mailed in accordance with ORS 19.028. If the 
date of mailing is relied upon as the date of filing under 
ORS 19.028, acceptable 'proof from the post office' shall be 
a receipt stamped by the United States Postal Service 
showing the date mailed and the certified or registered 
number. The receipt shall be submitted to the State Court 
Administrator, Case Records Division, with proof of serv
ice." 

The employer in the case at bar concedes that i t 
cannot satisfy the rule for want of the "receipt st amped." The 
employer contends that the appellate courts had no authority 
to adopt a rule which narrows the statutory text requirement 
Cite as 299 Or 205 (1985) 213 

of "proof from the post office." Otherwise put, the employer 
contends that the statute permits i t to prove by any available 
evidence that i t mailed the notice on a particular date, and the 
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appellate courts have no power to l imi t the k ind of evidence 
sufficient to prove the fact of the date of mailing. 

As we stated in Modoc, we desired to promulgate a 
rule that would clarify the arguably ambiguous text of ORS 
19.028. The rule was designed to save the time of litigants and 
of the appellate courts by stating a method of "proof f rom the 
post office" easily achieved by the litigant and easily admin
istered by the courts. Whether the Court of Appeals and this 
court 7 have power to l imi t the mode of " p r o o f to which ORS 
19.028 speaks need not be answered in this case. 

We return to the text of ORS 19.028. In Modoc we 
suggested that "has p r o o f probably spoke to the time of 
mailing, and we warned that once a rule of procedure were 
adopted our decision in Modoc would not jus t i fy ex post facto 
proof of mailing. We now squarely hold that the statute 
requires that the litigant obtain proof at the time of mailing i n 
order to satisfy the statutory requirement that the litigant 
"has" proof. The petitioner in Modoc had not the benefit of 
the decision in Modoc, and the warning therein, and we 
believed that justice required reinstating the appeal. That is 
not true in the case at bar. Lawyers for litigants were warned 
in Modoc, which was handed down September 7, 1983. Addi
tional warning in the form of Rule 2.06 became effective 
January 4, 1984. The mailing in the case at bar occurred 
almost a year after the decision in Modoc and some seven 
months after the effective date of the rule. 

We hold that the petition for judicial review was not 
timely fi led wi th the clerk of the Court of Appeals.8 

JURISDICTION 

Petitioner next contends that filing wi th in 30 days of 
the date of the Board's order is not essential to Court of 
214 Southwest Forest Industries v. Anders 

Appeals jurisdiction of a request for judicial review under ORS 
656.295(8) and 656.298. The employer's argument is con
structed from the fact that the law formerly used the word 
"jurisdiction" wi th respect to judicial review, but that word is 
no longer found in ORS 656.298. The employer points out that 
ORS 19.033(2) specifically provides that in appeals f rom 
circuit or district court to the Court of Appeals timely service 
and filing of the notice of appeal "is jurisdictional and may not 
be waived or extended." Because, argues the employer, there is 
no like terminology in the Workers' Compensation Law, the 
legislature must have intended that a defect in f i l ing is not 
jurisdictional: 

"In short, i f the Legislature intended that defects in the 
filings of Workers' Compensation appeals were to be jurisdic
tional, it has certainly proved that i t is capable of drafting the 
necessary language to make them jurisdictional. It has not 
done so * * *." 

In 1913 the legislature enacted a workers' compensa
tion law, Or Laws 1913, ch 112. That law provided for appeal 
f rom the decision of the State Industrial Accident Commis-

7 The Oregon Rules of Appellate Procedure (ORAP) are promulgated by both the 
Supreme Court and the Court of Appeals. 

8 The employer has directed our attention to House Bill 2205 introduced in the 
present legislative session at the request of the Judicial Department. The bill would 
amend O R S 19.028 but not in any particular that would affect what we hold in this 



sion to the circuit court. Section 32 provided in pertinent part: 

"No such appeal shall be entertained unless notice of appeal 
shall have been served by mail or personally upon some 
member of the commission within 30 days following the 
rendition of the decision appealed from * * *." 

The provision does not use the word "jurisdiction." 

In 1917 section 32 was amended, Or Laws 1917, ch 
288, § 18, to provide that a claimant might appeal f rom the 
"f inal action" of the Commission "wi th in th i r ty days." The 
word "jurisdiction" does not appear. The word "jurisdiction" 
appeared for the first time when section 32 was amended in 
1919, Or Laws, ch 397, § 1. The amended section gave "any 
beneficiary" 30 days after a commission final action to appeal 
to the circuit court and 

"I t shall be sufficient to give the circuit court jurisdiction that 
a notice be filed with the clerk of said court to the effect that 
an appeal is taken * * *." 

In 1921 the legislature returned to the section, by 
then codified as O.L. § 6637, amending i t to allow 60 days f rom 
commission final action to appeal but not changing the just 
Cite as 299 Or 205 (1985) 215 

quoted text concerning circuit court "jurisdiction." Or Laws 
1921, ch 311, § 10. 

In 1925 the legislature forsook the word "jurisdic
t ion" and amended the section to shorten to 30 days the time 
for appeal to the circuit court: 

"Such appeal shall be perfected by filing with the clerk of the 
court a notice of appeal in the form of a complaint as provided 
in civil actions at law, and by serving a copy thereof by 
registered mail on the commission." 

Or Laws 1925, ch 133, § 8. 

In 1933 the section was again amended. Or Laws 
1933, ch 455, § 1, without changing the language of the 1925 
amendment. In 1935 the legislature again amended the sec
tion, Or Laws 1935, ch 178, § 1, but did not change the 1925 
language, which failed to mention the word "jurisdiction." 
The section, by then codified as section 102-1774, OCLA, was 
again amended in 1945, Or Laws 1945, ch 303, § 1, but there 
was no change in the 1925 language. 

When the legislature enacted Oregon Revised Stat
utes in 1953, the right of appeal was addressed in ORS 656.286 
and 656.288, wi th the preservation of the same 30 day period 
f rom the time of the commission's final order but a change in 
language as to perfection of the appeal. Then ORS 656.288(2) 
provided: 

"The appeal shall be perfected by filing with the clerk of 
the [circuit] court a complaint, as provided in civil actions at 
law, and by serving a copy thereof by registered mail on the 
commission." 

The word "jurisdiction" was sti l l absent. The section was 
amended by Oregon Laws 1957, chapter 288, section 1, wi th 
out any change in that sentence. 

In the wholesale revision of the law relating to 
workers' compensation in 1965, ORS 656.288 was repealed, 
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and sections 35a and 36 were enacted, Or Laws 1965, ch 285. 
Section 35a(8) provided: 

"An order of the board is final unless within 30 days after 
the date of mailing of copies of such order to the parties, one of 
the parties appeals to the circuit court for judicial review 
pursuant to section 36 of this 1965 Act. * * *" 

216 Southwest Forest Industries v. Anders 

Section 36 provided: 

"(1) Any party affected by an order of the board may, 
within the time limit specified in section 35a of this 1965 Act, 
request judicial review of the order with the circuit court * * *. 

n* * * * * 

"(3) The judicial review shall be commenced by serving, 
by registered or certified mail, a copy of a notice of appeal on 
the board and on the other parties who appeared in the review 
proceedings, and by filing with the clerk of the circuit court 
the original notice of appeal with proof of service indorsed 
thereon. * * *" 

Those sections were codif ied as ORS 656.295(8) and 
656.298(1) and (3), respectively. Except for the change from 
the circuit court to the Court of Appeals of the judicial review 
function, there have been no subsequent pertinent modifica
tions of the 1965 legislation. 

The word "jurisdiction" has not appeared in the 
legislative scheme for judicial review of administrative agency 
action since 1925. We now turn to appellate court decisions 
concerning ' jurisdiction" vis-a-vis timeliness. 

Alt hough timeliness was not the particular issue, this 
court noted in Graves v. State Industrial Acc. Com., 112 Or 143, 
223 P 248 (1924), that because the right of judicial review was 
purely statutory, conformance to statutory requirements was 
essential to appellate tribunal jurisdiction. See also Liima-
tainen v. State Indus. Acc. Com., 118 Or 260, 246 P 741 (1926). 
This is nothing more than a particular application of the rule 
that appellate jurisdiction springs from statute and that 
except for statutory authority this court and the Court of 
Appeals have no power to address the merits of a claim. See 
Ragnone v. Portland School District No. 1J, 289 Or 339, 613 
P2d 1052 (1980). 

In Jackson v. State Industrial Acc. Com., 114 Or 373, 
235 P 302 (1925), the worker attempted to appeal to the circuit 
court from an order of the Commission, but he did not file his 
notice of appeal in the circuit court unt i l after the 60 day 
period specified for appealing by O.L. § 6637. This court 
quoted f rom an earlier decision, Demitro v. State Industrial 
Acc. Com., 110 Or 110, 112, 223 P 238 (1924): 
Cite as?299 Or 205 (1985) 217 

"The whole scheme of the Workmen's Compensation Law 
is purely statutory, and not according to the course of the 
common law. It is elementary that in acquiring jurisdiction in 
pursuit of a statutory remedy, the requirements of the enact
ment must be complied with strictly." 

114 Or at 377. This court then held that the circuit court was 
without jurisdiction. This court did not even refer to the word 
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"jurisdiction" then in O.L. § 6637 but quoted only the part of 
the statute requiring that an appeal be taken within 60 days. 

In another case, Bergerson v. State Indus. Acc. Com., 
121 Or 314, 253 P 1052 (1927), concerning events governed by 
the statute while i t st i l l contained the word "jurisdiction," this 
court decided that the circuit court was without jurisdiction of 
an appeal that was untimely fded without any reference to 
statutory text other than the 60 day l imi t for appeals f rom 
commission orders. 

After the statute had been amended in 1925 wherein 
the word "jurisdiction" was removed from the text and the 30 
day l imi t restored, a claimant did not file her notice of appeal 
and complaint in the circuit court unt i l the 31st day. This 
court stated: 

"The only question presented in this case is, did the 
respondent perfect her appeal within the time required by 
statute? 

" 'Within thirty days after a copy of the final order of 
the commission upon such application for rehearing has 
been mailed claimant, as herein provided, or within thirty 
days after rehearing is deemed denied under section 
49-1842, claimant may appeal to the circuit court * * *. 
Such appeal shall be perfected by filing with the clerk of 
the court a notice of appeal in the form of a complaint as 
provided in civil actions at law, and by serving a copy 
thereof by registered mail on the commission.' Oregon 
Code 1930, § 49-1843. 
" I t will be observed the statute requires the filing of a 

notice of appeal in the form of a complaint and by serving a 
copy thereof by registered mail on the commission. Both of 
these acts must be done, that is, the complaint must be filed 
and served within the thirty days in order to give the circuit 
court jurisdiction." 

Sevich v. State Ind. Acc. Com., 142 Or 563, 565, 20 P2d 1085 
(1933). 
218 Southwest Forest Industries v. Anders 

In Gerber v. State Ind. Acc. Com., 164 Or 353,101 P2d 
416 (1940), applying the statute that did not contain the word 
"jurisdiction" but did require that an appeal be taken to the 
circuit court wi thin 30 days of the Commission's final order, 
this court held that the circuit court had no jurisdiction of an 
appeal filed in the circuit court more than 30 days after the 
final order. 

The foregoing review of cases spanning a period of 
time during which the statutes did contain the word "jurisdic
t ion" and did not contain the word demonstrates that this 
court has consistently held that perfecting an appeal within 
the statutory time limits is the key to jurisdiction in the court 
and that the presence or absence of the word has never been 
considered important. 

I t is against this background of judicial action that we 
view the 1965 version of the Workers' Compensation Law. 
The legislative course granting judicial review by filing a 
notice of appeal in court within a prescribed time l imi t was 
continued. There is nothing to indicate that the legislature 
meant that filing within the time l imi t was no longer to be 
essential to the court's jurisdiction. We have stated 
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"that amendatory acts do not change the meaning of preexist
ing language further than is expressly declared or necessarily 
implied." 

Fifth Avenue Corp. v. Washington Co., 282 Or 591, 597-598, 
581 P2d 50 (1978). 

Under ORS 656.295(8) the Board's order becomes 
final "unless within 30 days * * * one of the parties appeals 
* * * pursuant to ORS 656.298." No later than midnight on the 
30th day the order is f inal , both internally and externally. 

. Finality can be avoided only by taking certain action within 
the 30 days. One such essential action is f i l ing the notice of 
appeal with the clerk of the Court of Appeals. 

The employer here has failed to file the notice of 
appeal with the clerk of the Court of Appeals unti l the 31st 
day. Just as in the case of the claimant who failed to file unt i l 
the 31st day in Sevich v. State Ind: Acc. Com., supra, the court 
has no jurisdiction over the merits of this appeal. 

Cite as 299 Or 205 (1985) , 219 

SERVICE ON T H E BOARD 

The Court of Appeals, sua sponte, dismissed this 
appeal for failure to serve the Board as required by ORS 
656.298(3). The same reasoning employed by this court from 
the time of Demitro v. State Industrial Acc. Com., supra, 
forward, that jurisdiction in the court springs f rom the statute 
and that strict compliance with the statute is necessary to the 
court's jurisdiction, wi l l lead to the affirmance of the Court of 
Appeals' action on the ground it chose. 

Again, the Board's order becomes final not later than 
the end of the 30th day unless appeal is taken "pursuant to 
ORS 656.298." ORS 656.298(3) specifies that one of the acts 
that an appellant must do to "commence" judicial review is to 
serve a copy of the notice of appeal on the Board 9 and file the 
notice of appeal "wi th proof of service indorsed thereon." The 
original notice of appeal (petition for judicial review) even
tually filed by this employer contained no such indorsement. 

This is an alternative basis of aff i rming the decision 
of the Court of Appeals that the appeal should be dismissed. 

Aff i rmed. 

9 Compare Sevich v. State Ind. Acc. Com.. 142 Or 563, 565, 20 P2d 1085 (1933), 
where we stated that both timely filing of the notice of appeal and serving a copy on the 
Commission were necessary to court jurisdiction. 
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Order a f f i r m i n g d e n i a l , remanding o ther i s s u e , 819 

Request f o r Review—Court of Appeals 
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E x c e s s i v e , 118 
E x t r a o r d i n a r y , 137 ,174 ,194 ,638 
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I n c r e a s e i n PPD to PTD, 271 
I s s u e s u c c e s s f u l l y defended on r e v i e w , 709,800 
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E f f o r t s expended, r e s u l t s o b t a i n e d , 294 ,473 ,649 ,667 
P e n a l t y r e v e r s e d , 137,542,652 

R e f e r e e ' s duty to s epara te awards , 542 
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P a t e r n i t y e s t a b l i s h e d , 326 
B e n e f i t s denied 

No c o h a b i t a t i o n a t time of i n j u r y , 326 
C l a i m a n t d i e s w h i l e case pending r e v i e w , 484 
P a t e r n i t y , , who may determine , 326 

CLAIMS, F I L I N G 
"Claim" d e f i n e d , 466 
" D i s a b i l i t y : d i s c u s s e d , 67,539 
L a t e f i l i n g 

Cla im b a r r e d , 712 
Cla im not b a r r e d , 712 
Employer p r e j u d i c e , 305 

Not ice of c l a i m d i s c u s s e d , 466,606,645 
Time f o r f i l i n g , occupat iona l d i s e a s e , 305,315 

CLAIMS, PROCESSING 
Determinat ion O r d e r / p a r t i a l d e n i a l , 21 ,357 ,498 ,570 
D . O . : a f f e c t of Board Order r e i n s t a t i n g aggravat ion d e n i a l , 477 
J o i n t employee, 800 
N o n - d i s a b l i n g c l a i m , not c l o s e d , p a r t i a l d e n i a l , 575 
N o n - d i s a b l i n g c l a i m s , 575,756 
Not ice o f c l a i m d i s c u s s e d , 466,606,645 
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Overlapping claims/condit ions, 619 
Ret roact iv i ty of Administrative Rule, 41,425 
Suspension of benef i ts , 684 
"Wages" def ined, 113 

COLLATERAL ESTOPPEL See also: RES JUDICATA 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See AOE/COE 

COVERAGE See also: NON-COMPLYING EMPLOYER 

CREDIBILITY ISSUES 
Based on record (on review), 673 
Contemporaneous records vs. claimant's reco l lec t ion , 561 
Referee's Opinion 

Deferred t o , 29,246,324 
Generally deferred t o , 280 
Inconclusive, 127 
No c r e d i b i l i t y f inding made, 448,547 
Not b inding, 210,675 
Substance of testimony vs. demeanor, 118,160,448 

Testimony untrue in par t , untrustworthy, 675 
Veracity vs. recol lect ion of past events, 561 

CRIME VICTIMS ACT 

DEATH BENEFITS 
Cohabitation discussed, 326 
Denial aff irmed 

No cohabitation at time of i n j u r y , 326 
Personal representative: no standing, 36 
Surviving spouse's: claim independent of c la imant 's , 434 

DENIAL OF CLAIMS 
Af ter acceptance 

Allowed, 3,39,365,844 
Burden of proof, 83,494,844 
Discussed, 3,311 
Misrepresentation, 494,844 
Not allowed, 61,75,164,311,259,311,638 
Responsibi l i ty case, 311,348,583 

Part ia l denial 
As f u l l den ia l , 339 
Author i ty f o r , 313,743 
Before closure, non-disabling claim, 575 
Condition which cannot be separated from accepted one, 261,575 
Duty to process accepted por t ion , 21 
Effect on previous Determination Order, 21 
Effect on subsequent claims, same aggregate fac t s , 63 
Not estopped by pr io r acceptance, 452 
Permanent Part ia l D i sab i l i t y den ia l , 21 
Process accepted por t ion , 498 
Responsibi l i ty case, 583 

Payment of medical b i l l s , a f fec t on, 453,743 
Retroact iv i ty of Administrative Rule, 41 

DEPENDENTS See BENEFICIARIES 
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DETERMINATION ORDER 
Affirmed as to TTD, 92 
Effect of Board order re instat ing aggravation den ia l , 477 
Effect of la te r evidence of non-stat ionary, 102 
Part ia l den ia l : e f fec t on, 498,570 
Payment on, pending appeal, 21 
Reduction in PPD on re-determination, 292 

DISCOVERY 
Claimant's document, withheld in p r io r proceeding, 59 
Impeachment evidence, 660 
Insurer 's invest igat ion repor t , 475 
Pr iv i lege : exclusion of records, stress claim, 449 
Protective order, 621 
Report, t reat ing physician, wr i t ten close to hearing date, 
Subpoena: re luctant doctor, 621 

DISPUTED CLAIM SETTLEMENTS See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYMENT RELATIONSHIP 
Dual vs. j o i n t employment, 800 
Reinstatement of injured worker, 380 
State vs. county employee, 61,75 

EVIDENCE 
Administrat ive not ice, agency records, 466,526,674 
Claimant's duty re: t reat ing physician's repor t , 252 
DICTIONARY OF OCCUPATIONAL TITLES, 718,822 
Hearsay 

Generally, 714 
Through vocational repor t , 660,750 

Impeachment, 660 
Legal author i ty v s . , 501 
Medical journal a r t i c l e s , 60 
New 

No author i ty to consider, 123 
Re: ea r l i e r compensability hearing, 59 

O f f i c i a l unemployment not ice, s t a t i s t i c s , 660 
Post- hearing submissions: record open, 460 
Pr iv i lege : exclusion of records, stress c la im, 449 
Proof: unpaid b i l l s issue, 618 
Ten-Day Rule 

Enforced, 64 

FEDERAL EMPLOYEES LIABILITY ACT 

FIREFIGHTERS 

GARNISHMENT 

HEARINGS PROCEDURE 
Fai lure of claimant to appear, 65 

HEART CONDITIONS 
Ar ter iosc leros is 

Condition not compensable, 337 
Fireman's presumption, 337 
Myocardial in fa rc t ion 

Compensable, 666 -878-



INDEMNITY ACTION 

INMATE INJURY FUND 

INSURANCE 
Exclusive l i a b i l i t y , 778 

Workers' compensation: exclusive remedy, 858 

JURISDICTION 
Ci rcu i t Court vs. Court of Appeals: attorney fees, 804 
Claimant dies while case under Review, 484 
Court of Appeals: how acquired, 861 
Hearings Division vs. Board 

Own Motion matters, 526 
.245 issue, 51 

No t imely appeal, 32 
Paterni ty , determination o f , 326 
PTD re-evaluat ion, pre-1965 i n ju ry , 610 
Rec lass i f ica t ion, non-disabling i n j u r y , 756 
Standing discussed, 30,36 
Summary proceeding before Referee is appealable, 27 
Vocational assistance: Board vs. Department, 466,593 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
Burden of proof, 558,561 
Expert opinion required, 453,506 
Injury/Occupational Disease claim 

Condition related to 
Combination of on- and o f f - j ob i n j u r i e s , 324 
Condition caused by trauma, 349 
Continuous symptoms, 570 
Material contr ibut ing cause t e s t , 51 
Post i n ju ry return to work, 216 
Pre-exist ing condi t ion, 51,581 
Treating physician's opinion, 43 
Wrong diagnosis, 176 

Condition unrelated to 
Fortuitous chronological connection, 833 
Insu f f i c i en t medical evidence, 66,118,144,227,276,354, 

448,558,593 
Late c la im, no d i s a b i l i t y , 539 
Length of time between in ju ry & symptoms/condition, 

558,561,743 
Material contr ibut ing cause t es t , 221,466,743 
Medical evidence lacking analysis, 236,453 
Medical opinion based on erroneous h is to ry , 221,605 
No clear diagnosis, 354,561 
Not inext r icab ly related to compensable condi t ion, 615 
Possible causal connection not enough, 118,453 
Temporal re lat ionship alone i n s u f f i c i e n t , 101,593 
Temporary worsening of symptoms only, 276 
Testimony vs. contemporaneous repor ts , 719 
Treatment needed regardless of i n j u ry , 833 
Wrong diagnosis, 84 

Temporal re lat ionship discussed, 101,459 
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MEDICAL OPINION 
Analysis vs. conclusory opinion, 236,491 
Based on incomplete or inaccurate h is to ry , 118,144,221,280, 

494,547,561,605,673,675,715 
Before and a f te r event examinations, 440,508 
Claimant's duty to give f u l l h is to ry , 494 
Conclusion inconsistent with law of case, 841 
In equipoise, 440 
Inconsistent repor ts , one physician, 491 
Internal inconsistencies, one repor t , 269 
Opposing opinions, doctor-partners, 621 
Psychologist as expert, 651 
Relative expert ise, several witnesses, 826 
Temporary Total D i sab i l i t y questions, 545 
Treating physician 

At time of i n j u r y , 101 
Start treatment long a f te r i n j u r y , 715 
Vs. consultant, 43,87 

When required, 558 

MEDICAL SERVICES 
Burden of proof, 470,581,618 
Chiropractic treatment 

Administrat ive Rule as guidel ine, 425 
Frequency, 425,556 
Service 

Compensable, 92 
Not compensable, 33,58,470,600,610,615,641 

DMS0, 41,47 
Experimental treatment, 47 
Failure to deny wi th in 60 days, 600 
Massage therapy, 58 
Pa l l i a t i ve treatment, 47 
Pre-1966 i n j u r y , 727 
Pre-1979 i n j u r y , 600 
"Reasonable & Necessary" 

Discussed, 47,92 
Experimental treatment, 47 
Treatment i s , 47 
Treatment is not, 33,610,615 

Retroact iv i ty of Administrative Rules, 41,156 
Service for condit ion unrelated to i n j u r y , 208 
Surgery 

Not approved, 437 
Time for f i l i n g claim f o r , 694 
Travel expenses, 129,269 

MEDICALLY STATIONARY 
Burden of proof, 92 
Def in i t ion discussed, 92 
D.0. a f f i rmed, 92,102,202,251,692,839 
Factors considered, 92,762 
Premature claim closure, 248,288,290,836 
Present vs. fu ture : physician's opinions, 836 
Test: fur ther material improvement, 251,351 
Time of claim closure vs. hindsight, 351,692,839 

MEMORANDUM OPINIONS See page 908 
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NON-COMPLYING EMPLOYER 
Claimant's in terest in WCD/non-complying employer sett lement, 257 
Contract fo r labor vs. mater ia l , 829 
Joint declarat ion not f i l e d , 813 
"Let t ing a contract" discussed, 552 
Order of Non-compliance: f i n a l i t y , 810 
Recovery of claims costs, 552 
Under .029, 501,552,813,829 
Uninsured subcontractor, 829 

NON-SUBJECT/SUBJECT WORKERS See also: EMPLOYMENT RELATIONSHIP 
Government en t i t y : exception, 501 
Independent contractor question, 501,858 
Joint declarat ion not f i l e d , 8 
Necessity of contractual re la t ionsh ip , con t ro l , 210 
Nephew performing farm chores, 210 
Sole propr ie tor : personal e lec t ion , 855 

OCCUPATIONAL DISEASE CLAIMS 
See also: AGGRAVATION (PRE-EXISTING CONDITIONS); HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS: SUCCESSIVE EMPLOYMENT EXPOSURES 
Claim 

Compensable 
Fireman's presumption, 668 
Major contr ibut ing cause t e s t , 87,305 
Mult ip le factors considered, 305 
Relative expertise of witnesses, 826 
Stress aggravated disease, 826 
Two separable asthma condit ions, one i n d u s t r i a l , 339 

Not compensable 
Burden of proof, 701 
Fireman's presumption overcome, 337 
Insu f f i c i en t medical analysis, 354,788 
Major contr ibut ing cause t es t , 187,354,466,642,701 
Medical services not needed, 749 
No medical services, d i s a b i l i t y , 263 
Off-work exposures, 459 
Possible causation not s u f f i c i e n t , 642 
Pre-exist ing condit ion not worsened, 642,701 
Range of "normal" hearing loss, 263 
Relationship between disease, stress uncertain, 788 
Temporal re lat ionship i n s u f f i c i e n t , 459,788 
Ubiquitous chemicals, 50 
Work a c t i v i t y not proven damaging, 132 

Distinguished from in ju ry claims, 87,187 
Fireman's presumption, 337,668 
Last in jur ious exposure ru le , 67 
Timeliness question, 305,315 

OCCUPATIONAL DISEASE, CONDTI0N, OR INJURY 
Amaurosis, 833 
Anemia, 259 
Asbestosis, 315 
Asthma, 339,668 
Bunions, 701 
Carpal tunnel syndrome, 67,331,466 
Chemical s e n s i t i v i t y , 50 
Chronic obstruct ive pulmonary disease, 668 
Cyst, 354 
Degenerative disc disease, 87 
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Depression, 449 
Emphysema, 668 
Epididymectomy, 424 
Headaches, 1,558,570 
Hearing loss , 263,305,459 
Hematochezia, 259 
Hernia, 66 
Ischiorectal abscess, 448 
Lymphededa, 508 
Morton's neuroma, 656 
Mul t ip le sc leros is , 826 
Paranoid psychosis, 549 
Parkinson's disease, 84 
Ph leb i t i s , 73 
Prolapsed uterus, 187 
Psor ias is, 508 
Rhinosinusi t is , 455 
Seizure disorder, 176,549 
Sens i t i v i t y to tobacco smoke, 642 
S inus i t i s , 642 
T i n n i t i s , 253,849 
T o r t i c o l l i s , 598 
Ulcerative c o l i t i s , 788 
Vert igo, 849 

OFFSETS/OVERPAYMENTS 
Approved 

Attorney's fees: PPD vs. PTD, 271 
PPD vs. PTD, 671,727,739,760 
TTD vs. future benef i ts , 92,112,219,253,674 
TTD vs. PPD, 194 
TTD vs. PTD, 496,671 
TTD vs. TTD, 70 

Disapproved 
Pay pending review, 623 
PPD vs. future benef i ts , 163 
PPD vs. PPD, 146,153 
PPD vs. PTD, 76 
PPD vs. TTD, 91 
TTD vs. future benef i ts , 253 
Uni lateral ac t ion , 14,76,112,146 
Welfare vs. TTD, 274 

Premature request, 415 
Proof of overpayment discussed, 253 
Unemployment benefits/TTD, 248 
Waiver of r i gh t to recover overpayment, 14 
When issue ra isable, 547 

ORDER TO SHOW CAUSE 

OVERPAYMENT See OFFSETS 

OWN MOTION RELIEF 
(A l i s t of the decisions of the Board under Own Motion 

Ju r i sd i c t i on , unpublished in th is volume, appears on page 910. 
See also: ATTORNEY FEES 
Ju r i sd i c t i on , 526 
Necessity of claim for condi t ion, 549 
Policy to l i m i t r e l i e f , 164,612 
PPD award, 176 
Pre-1966 i n j u r y , 727 
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PTD: re-evaluat ion, pre-1965 i n j u r y , 612 
Referred for hearing, 505,612 
Res judicata and, 549 
S t ipu la t ion , e f fec t on, 58 
TTD po l i cy , 549 
When to rate PPD, 194 

PAYMENT 
PPD award, suspended during authorized t ra in ing program, 681 
To claimant, delayed; in terest on, 360 

PENALTIES 
Accept/deny 

Delay 
Reasonable, 67,84,137,785 

"Amounts then due" requirement, 42,82,230,458,522,652,715,745,785 
Assessed by order of Court of Appeals, contrary to case law, 

242,245 
Benefit upon which penalty assessed, 92 
Burden of proof, 475 
Cannot be awarded to at torney, 12 
Denial 

Reasonable, 62,813 
Unreasonable, 339,790 

Double penalty discussed, 715 
Failure to provide discovery, 688 
Payment—Delay 

Attorney fees 
Unreasonable, 12 

Claims processing 
Reasonable, 67,70,427 

Interim TTD 
Reasonable, 26,121,288,606 
Unreasonable, 122,137,498 

Medical services 
Reasonable, 29,128,156,232,597 
Unreasonable, 785 

Obtaining .307 order, 656,785 
PPD 

Unreasonable, 745 
TTD 

Change in ra te , unreasonable, 688 
Unreasonable, 248,357,360,458,692 

Payment of benefits pending review, 600,652 
Payment—Refusal of 

Claims processing 
Reasonable, 552 
Unreasonable, 498,556,572 

Following Referee's order, 652,671 
Interim compensation 

Reasonable, 530,701 
Unreasonable, 625,645 

Medical services 
Unreasonable, 92,784 

PPD 
Reasonable, 681 
Unreasonable, 164,432 

PTD 
Reasonable, 477 
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TTD 
Burden of proof, 475 
Reasonable, 475,684,704,731 
Unreasonable, 256,572,671,731,836 

Range in penal t ies, 458,572 
Recovery of overpayment 

Reasonable, 14 
Referral for vocational assistance, 466,593 
Uni lateral reduction in TTD ra te , 256 

PPD (GENERAL) 
Award 

Decreased by Board, 55 
Payment suspended during ATP, 681 

Last arrangement of compensation, change since, 194,465,579 
Lay testimony vs. proof of disabl ing and permanent, 43 
Necessity of diagnosis discussed, 141 
Necessity of medical evidence discussed, 310 
Necessity of object ive f indings discussed, 141 
Reduction in PPD by Determination Order, 292 
Scheduled vs. unscheduled 

Entitlement to both, one i n j u r y , 10 
Leg vs. h ip , 706 

When to ra te , 154,194,636 
Who rates: WCD or insurer does f i r s t c losure, 498 

PPD (SCHEDULED) 
Award reduced, 163 
Factors considered 

Impairment due to in ju ry requirement, 617,803 
Impairment for unrelated i n j u r y , 451 
Loss of use, 506 
Pain, 581 
Pre-exist ing condi t ion, 803 

Impaired area 
Arm, 10 
Foot, 451 
Forearm ( w r i s t ) , 581,743 
Hearing loss , 253 
Knee, 163 
Leg, 617,706 
Leg (knee), 506 
Vis ion, 59 

Statutory scheme for amputation, 286 

PPD (UNSCHEDULED) 
Back 

None awarded, 453,610,615 
5-15%, 141,200,223,266,292,443,623,636,719,729 
20-30%, 89,239,272,287,524,692,698,755,762 
35-50%, 106,115,230,282,497,593,713,815 
55-100%, 515,660,731,751,775 

Body part or condit ion involved 
Central nervous system, 266 
Esophagus, 85 
Headaches, 1 
Hernia, 261,714 
Psychological condi t ion, 242 
Shoulder, 102,127,443,587,590,633 
T i n n i t i s , 253 
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Factors discussed 
Administrat ive Rules on d i s a b i l i t y , 282,524,815 
College education, 239 
Conservative treatment, 755 
Cooperation with vocational assistance, 497 
C r e d i b i l i t y , 127 
Earning capacity, 242,593,762 
Evidence of permanency, 242 
Impairment resul t ing from i n j u r y , 272,453,615,692,713 
Impairment, two i n j u r i e s , 106 
Last "Arrangement of Compensation" 

Worsened condit ion since, 85 
Mechanical ca lcu la t ion , 815,822 
No diagnosis, objective f ind ings, 141 
Non-disabling i n j u r y , 610 
Obesity, 729 
Pain, 102,287,590,633,714,751 
Post- in jury earnings, 200,272,698 
Pre-exist ing condi t ion, 524,587,610 
Pre- in jury l im i t a t i ons , 223,633,660,713 
Prior awards, same body par t , 83,292,593,755,815 
Psychological condi t ion, 102,115 
Residual functional capacity, 623,633 
Return to same job , 272,443,590 
"S l igh t " impairment def ined, 623 
Successful re t ra in ing , 698,713 
Successive i n j u r i e s , 266 

PERMANENT TOTAL DISABILITY 
Award 

Aff i rmed, 164,597,651 
Made, 157,160,201,300,321,342,344,421,531,585,720,851 
Reduced, 15,78,134,149,731,751,773 
Refused, 1,102,106,176,194,515,540,660 

Effect ive date, 418,432,585,739 
Factors considered 

Abuse of drugs, 106 
Age, 421,531,660 
Conservative treatment only, 78 
Education, 731,773,851 
Hypothetical ly normal labor market, 751 
In te l l igence, 421,531 
Job, specia l ly ta i lo red for claimant, 300 
Last arrangement of compensation, 149,160 
L i teracy, 421 
Medical evidence 

Conservative treatment only, 731 
Not su f f i c i en t by i t s e l f to prove PTD, 1,106,531,731 
Suf f i c ien t to prove PTD, 60,720 

Motivation 
Burden of proof, 344 
Cooperation with vocational rehab i l i t a t i on e f f o r t s , 344 
Impeachment, 660 
Poorly demonstrated, 106 
Weight loss issue, 321 
Work search requirement 

Burden of proof, 773,773 
Excused, 201,342,421,531,597,651,720,851 
F u t i l i t y doctrine discussed, 531,540,761,773 
Met, 157,160,300,585,751 
Not met, 1,78,176,515,540,660,731 
Pre-requis i te , 773 
Range of e f f o r t required, 531 
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Mult ip le d i s a b i l i t i e s , 342,344 
Obesity, 321 
Pain, 731 
Part-t ime employment, 134,157 
Post i n j u r y , unrelated impairment, 255 
Pre-exist ing condit ion 

As part of PTD formula, 851 
Post- in jury worsening, 255 
Temporary aggravation, 357 

Present v. future employment, 344,751 
Refusal of 

Pain Center treatment, 106 
Treatment (genera l ly ) , 106 
Vocational r e h a b i l i t a t i o n , 106 
Work evaluat ion, 720 

Social/vocational opinion by medical doctor, 78 
Speculative future employment, 751 
Vocational expert opinion, 531 
Vocational re t ra in ing (possib le) , 585 

Re-evaluation 
Burden of proof, 15,434 
Following vocational rehab i l i t a t i on program, 57 
Pre-1965 i n j u r y , 612 

PSYCHOLOGICAL CONDITIONS ( including claims of stress-caused condit ions) 
In ju ry claim 

Condition compensable 
Burden of proof, 797 
No psychiatr ic opinion required, 793 
Temporal re la t ionsh ip , 797 

Legal/medical causation requirement, 458 
Medical evidence requirement, 449,458,725 
Occupational disease claim 

Compensable 
Management pos i t ion ; previous alcohol problems, 740 
Stressful events accompanying discharge, 370 

Not compensable 
History based on false perceptions, 265 
Inaccurate h is to ry , 449 
Insu f f i c i en t medical evidence, 458 
Mul t ip le off-work stressors, 449 
Perception vs. real events, 265 

Pr iv i lege asserted to exclude records, 449 
Termination vs. events leading to i t , 373 

RES JUDICATA 
Appl icat ion to Own Motion cases, 549,610 
DCS for d i f f e ren t condi t ion, 176 
Denial (unappealed) applies to subsequent claims for same 

benef i ts , 63 
Own Motion Order/.245 r igh t to hearing, 51 
PPD hearing as bar to denial of condi t ion, 164 
Pr ior l i t i g a t i o n , same condi t ion, 239,466 
Prior l i t i g a t i o n , same issue, 526,616 
Prior Own Motion Orders, same issue, 176 
Pr ior S t ipu la t i on , same issue, 641 
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SETTLEMENTS & STIPULATIONS 
Claimant's in terest in WCD/non-complying employer sett lement, 257 
Effect on Own Motion reopening, 58 
Issues raised or ra isable, 641 
Own Motion author i ty to a l t e r , 549 
Prohibi t ion against releases, 3,641 

SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS 

SUCCESSIVE EMPLOYMENT EXPOSURES 
I n j u r y / i n j u r y 

Aggravation found, 130,302,579,583 
New in ju ry found, 225,233,365,482,645,731 

Injury/occupational disease 
Burden of proof, 484,491 
F i rs t exposure responsible, 205,491 
Neither claim compensable, 484 

Last in jur ious exposure rule appl ied, 67,302,645,656,806 
Occupational disease/occupational disease 

Burden of proof, 610,656 
Mul t ip le exposures, 67,460,610,656 
Two exposures, f i r s t responsible, 90,846 
WELLER test appl ied, 656 

Simultaneous employments, both par t - t ime, 800 
Symptoms vs. worsened condi t ion, 90,460 

TEMPORARY TOTAL DISABILITY 
Authorized t ra in ing program vs. other vocational assistance, 664 
Beginning date 

Mult ip le physicians, 284 
Worsening vs. surgery, 770 

Following l i t i g a t i o n order, 248 
Interim compensation 

Aggravation claim, 625 
Burden of proof, 443 
Duty to pay discussed, 9,35,557,645,768 
I n a b i l i t y to work because of unrelated condi t ion, 446 
Inclusive dates, 62,121,122,508,515,530,606,639 
Lost time from work due to i n j u r y , 443,446,691 
Medical authorizat ion of i n a b i l i t y to work, 63,243,542 
Notice to ca r r i e r , 243 
Off work for unrelated condi t ion, 252 
Off-work requirement, 455,458,632,645,648,701,768 
Subject worker requirement, 768 
Three-day wait ing per iod, 606,709 
When working, 128,155,579,605 
Where receiving TTD, 55,466 

One period, orders to pay twice, 652 
Overlapping claims, 55,652 
Own Motion cases, 549 
Part ia l denial/Determination Order, 357 
Payment in arrears, 606 
Prior to claim closure: work/stop-work s i t ua t i on , 427 
Rate of TTD 

Determination o f , time t o , 688 
In jury while in wage subsidy program, 480 
Intent at time of h i r e , 704 
On-call employee, 256,704 
Overtime, 688 
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Retired worker, aggravation claim, 474 
Surgery: date proposed vs. date performed, 526 
Suspension of benef i ts , 684 
Temporary par t ia l d i s a b i l i t y 

Unemployment benef i ts , 248,572 
Termination 

Actual return to work, 579 
Authorized t ra in ing program in ter rupted, 431 
Light duty release a f te r f u l l release, 572 
Medically s tat ionary, 762 
Part ia l den ia l , 357 
Release to return to work, 427,639 
Requirements f o r , 836 
Treating physician's r o l e , 545,836 
Un i l a te ra l , 731 
Vocational program stopped, pre-D.O., 731 

Three-day wait ing per iod, 579,606 

THIRD PARTY CLAIMS 
Attorney fees, 116 
D is t r ibu t ion of settlement, 3,39,116,124,419,711 
Insurer 's l i e n , 124 
Insurer 's l ien/expenditures 

Future costs, 711 
Part ia l d i s t r i b u t i o n , 711 
Prohib i t ion against releases, exception, 3,39 
WCD co l lec t ion vs. non-complying employer/third party recovery, 257 

VOCATIONAL REHABILITATION 
Referral fo r assistance 

Ju r i sd i c t i on , 466 
Penalt ies, 466 

WCD Order of i n e l i g i b i l i t y reversed, 664 
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Barbara Holder 34 Van Natta 5 (1982) 256 
Sandra J. Hubbard 35 Van Natta 1566 (1983) 443 
David Hunter 32 Van Natta 273 (1981) 506 
Garold Hurley 34 Van Natta 124 (1982) 164 
Carlos I g l e s i a s 36 Van Natta 751 (1984) 496 
Richard S. Ingram 36 Van Natta 776 (1984) 668 
Sandra J. Jaeger 36 Van Natta 375 (1984) 112 
F l o r i n e G. Johnson 35 Van Natta 572 (1983) 692 
James B. Johnson 35 Van Natta 47 (1983) 194 
William B. Johnson 36 Van Natta 98 (1984) 418,739 
B i l l y Joe Jones 36 Van Natta 1230 (1984) 115,218,415,598,728,731 
Eugene R. Jones 36 Van Natta 1517 (1984) 440 
Laura Jones 34 Van Natta 196 (1982) 494 
Harry C. Jordan 35 Van Natta 282 (1983) 146,623 
Blanche M. Keeney 36 Van Natta 1161 (1984) 636 
Donna P. Kelley 30 Van Natta 715 (1981) 183 
Barbara Kessler 36 Van Natta 195 (1984) 282 
Michael J. King 33 Van Natta 636 (1981) 30 
J o j i Kobayashi 36 Van Natta 1558 (1984) 259,453,575,583,743 
Henry Kochen 9 Van Natta 95 (1972) 124 
John D. Kreutzer 36 Van Natta 284 (1984) 255 
James R. Kunst 36 Van Natta 861 (1984) 63 
James R. Kunst 36 Van Natta 238,380 etc 47 
Dennis Kurovsky 35 Van Natta 58 (1983) 92 
A l l a n Kytola 37 Van Natta 15 (1985) 434 
William T. L a t t i o n 34 Van Natta 1518 (1982) 183 
Rodney R. Leech 36 Van Natta 1301 (1984) 210 
P a t r i c i a Lewis 34 Van Natta 202 (1982) 73 
Delfin a P. Lopez 37 Van Natta 164 (1985) 598,767 
John Losinger 36 Van Natta 239 (1984) 115 
Duane E. Maddy 35 Van Natta 1629 (1983) 3,39 
Wesley G. Marquis 36 Van Natta 742 (1984) 740 
Frank Mason 34 Van Natta 568 (1982) 255 
R.L. Matthews 35 Van Natta 52 (1983) 83 
Kevin McCallister 34 Van Natta 158 (1982) 115 
Roy McFerran, J r . 34 Van Natta 621 (1982) 692,704,839 
Jose Mendoza 8 Van Natta 97 (1972) 12 
D a r r e l l Messinger 35 Van Natta 161 (1983) 652 
Vernon Michael 34 Van Natta 1212 (1982) 549,726 
Edward 0. M i l l e r 35 Van Natta 286 (1983) 174,549 
Lonnie G. M i l l e r 31 Van Natta 103 (1981) 3 
J e f f r e y A. M i l l s 36 Van Natta 714 (1984) 239 
Daniel P. M i v i l l e 36 Van Natta 1501 (1984) 645 
01 i n D. Monks 37 Van Natta 481 (1985) 544 
Edward Morgan 34 Van Natta 1590 (1982) 460,660 
Joyce A. Morgan 36 Van Natta 114 (1984) 137,645 
Martha Mount 35 Van Natta 557 (1983) 522 
Thomas Musgrove 33 Van Natta 616 (1981) 681 
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VAN NATTA CITATIONS 

Name C i t a t i o n Pages 

William C. Myers 
A l b e r t Nacoste 
P a t r i c i a R. Nelson 
William A. Newel 1 
Robert Northey 
Robert W. Northey 
Jean F. Nyl i n 
W i lliam H. 0'Bryan 

O'Halloran 
Osborn 
W. Owen 

John J. 
Carl R. 
Charlie 
Eugene 
Terese 
Thomas 
Jimmie 
Clara 

A. Page 
L. Panecaldo 
D. Parker 
Parkerson 
M. Peoples 

Dock A. Perkins 
Robert G. Perkins 
Michael R. Petkovich34 
David R. Petshow 36 
Richard Pick 34 
Leokadia W. Piwowar 37 
Elfreda Puckett 8 
Wi l f r e d Pultz 
Timothy J. Purdue 
Frank Ramsey 
01 l i e Rater 
Michael A. Rati i f f 
B r i n g f r i e d Rattay 
Douglas N. Ray 
Stephen L. Rennels 
Cleve A. Retchless 
Ronald A. Richard 
Herbert E. Richards 
A l b e r t D. Richey 
Roger Riepe 
Carlos V. Rios 
Gleason V. Rippey 
Lesley Robbins . 
Sylvia J. Roberts 
Everett R. Robinson 
Maxine P. Robinson 
Ramon Robledo 
John C. Roop 
George N. Roth 
Wilma H. Ruff 
Thomas L. Runft 
Barbara Rupp 
H i l a r y Russell 
John E. Russell 
James L. Saleen 
Zoi Sarantis 
Kenneth E. Schmidt 
Richard Schoennoehl 
Charles M. Schwab 
Paul Scott 

36 Van Natta 851 (1984) 
28 Van Natta 556 (1980) 
34 Van Natta 1078 (1982) 
35 Van Natta 629 (1983) 
28 Van Natta 599 (1980) 
35 Van Natta 1189 (1983) 
34 Van Natta 1193 (1982) 
36 Van Natta 1272 (1984) 
34 Van Natta 1101 et c . 
36 Van Natta 1648 (1984) 
36 Van Natta 1216 (1984) 
36 Van Natta 288 (1984) 
36 Van Natta 1353 (1984) 
36 Van Natta 1165 (1984) 
35 Van Natta 1247 (1983) 
31 Van Natta 134 (1981) 
31 Van Natta 180 (1981) 
36 Van Natta 1050 (1984) 

Van Natta 98 (1982) 
Van Natta 1323 (1984) 
Van Natta 957 (1982) 
Van Natta 21 (1985) 

Van Natta 158 (1972) 
Van Natta 684 (1983) 
Van Natta 1175 (1982) 
Van Natta 877 (1984) 
Van Natta 739 (1982) 
Van Natta 83 (1983) 
Van Natta 171 (1976) 
Van Natta 1466 (1984) 
Van Natta 1360 (1984) 
Van Natta 1788 (1983) 
Van Natta 1635 (1983) 
Van Natta 791 (1984) 
Van Natta 1580 (1984) 
Van Natta 3 (1985) 

Van Natta 85 (1972) 
778 (1984) 
208 (1981) 
613 (1984) 
1290 (1984) 
1278 (1983) 
632 (1984) 
1652 (1983) 
202 (1975) 
1048 (1982) 
1660 (1984) 
556 (1981) 

(1985) 
(1984) 
(1983) 
(1984) 

35 
34 
36 
34 
35 
17 
36 
36 
35 
35 
36 
36 
37 
8 
36 
31 
36 
36 
35 
36 
35 
14 
34 
36 
30 
37 
36 
35 
36 
35 
31 
36 
35 

Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 
Van 

Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 
Natta 

470 
678 
621 
1634 
592 (1983) 
25 (1981) 
333 (1984) 
1215 (1983) 

484,508 
76,671 
720 
612,694 
78 
78 
10 
420 
124,711 
466 
434 
282 
449 
494 
148,481,506,572,715,755 
649 
531,597 
12,271,759 
121,248,706,726 
539 
436,617 
164 
164 
482 
153 
15 
3 
239 
164 
124 
431 
61,75 
539 
508,561 
418,432,739 
39 
12 
148,506,729 
506 
482 
526 
50,642 
639 
649 
164 
581 
472 
30 
474 
164,452 
437 
271,418,432 
263 
92,280,547 
542 
581 
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VAN NATTA CITATIONS 

Name 

Randal R. Senner 36 
Lee E. Short 29 
Lee E. Short 37 
I r v i n L. Slat e r 35 
Gary L. Smith 34 
Gavin L. Smith 30 
Gerardo V. Soto, Jr.35 
Loren Stevens 34 
Warren F. S t i e r 36 
Lawrence M. Sullivan35 
Steven F. Taafe 36 
Charles C. Tackett 31 
Frank L. Taylor 36 
Eugene Thomas 35 
Raymond Thornsberry 35 
Marvin Thornton 34 
Bonnie R. Tolladay 35 
Carolle J. Tucker 36 
George M. Turner 37 
Lewis Twist 34 
William E. Urton 34 
Donald M. Van Dinter35 
Wayne L. Vance 36 
Junior L. Weatherfor36 
Joseph F. Weckerle 35 
Samuel Weimorts 32 
James C. Welch 35 
Theresa L. Welch 35 
Barbara A. Wheeler 37 
Ray A. Whitman 36 
Thomas C. W h i t t l e 36 
Karl J. Wild 37 
Hazel M. W i l l i s 35 
Donald C. Wischnofsk32 
Casimir Witkowski 35 
Melvin J. Wood 36 
Walker A. Wright, Jr34 
Clyde C. Wyant 36 
Eduardo Ybarra 36 
Clarence Zwahlen 35 

C i t a t i o n 

Van Natta 1126 (1984) 
Van Natta 731 (1980) 
Van Natta 137 (1985) 
Van Natta 1368 (1983) 
Van Natta 522 (1982) 
Van Natta 109 (1980) 
Van Natta 1801 (1983) 
Van Natta 448 (1982) 
Van Natta 334 (1984) 
Van Natta 1383 (1983) 
Van Natta 1634 (1984) 
Van Natta 61 (1981) 
Van Natta 650 (1984) 
Van Natta 16 (1983) 
Van Natta 1234 (1983) 
Van Natta 998 (1982) 
Van Natta 198 (1983) 
Van Natta 1374 (1984) 
Van Natta 531 (1985) 
Van Natta 52 & 290 
Van Natta 1263 (1982) 
Van Natta 1574 (1983) 
Van Natta 1254 (1984) 
Van Natta 1705 (1984) 
Van Natta 1693 (1983) 
Van Natta 198 (1981) 
Van Natta 1794 (1983) 
Van Natta 1724 (1984) 
Van Natta 122 (1985) 
Van Natta 160 (1984) 
Van Natta 343 (1984) 
Van Natta 491 (1985) 
Van Natta 1750 (1983) 
Van Natta 136 (1981) 
Van Natta 1661 (1983) 
Van Natta 1623 (1984) 
Van Natta 1208 (1982) 
Van Natta 1067 (1984) 
Van Natta 1108 (1984) 
Van Natta 229 (1983) 

Pages 

494,673 
137 
194 
455 
61,75 
694 
497 
189 
65,616 
202 
221,715 
681 
280 
785 
612 
39,419 
181 
494 
597,651,720,761 
239 
668 
652 
542 
472 
667 
115 
271 
122 
638 
82,745 
660,674,822 
539 
694 
606 
660,687,706 
590 
101 
164,452,474 
194 
194 
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ORS CITATIONS 

page(s) 
ORS 19.026 861 
ORS 19.028 861 
ORS 19.033(1) -861 
ORS 19.033(2) 861 
ORS 19.035 861 
ORS 19.190(1) 861 
ORS 40.065 674 
ORS 40.065(2) 822 
ORS 23.185(5) 300 
ORS 40.135(m) & (q) 59 
ORS 82.010(2)(a) 360 
ORS 109.070 326 
ORS 109.070(2) -326 
ORS 109.070(6) 326 
ORS 109.125 326 
ORS 174.010 319 
ORS 183.440 621 
ORS 655.615 130 
ORS 656.005(6) 326 
ORS 656.005(7)- 466 
ORS 656.005(8) 668 
ORS 656.005(8)(a) 263,360,539 
ORS 656.005(9) 600,849 
ORS 656.005(11) 36 
ORS 656.005(13) 545,836 
ORS 656.005(14) 210,501,858 
ORS 656.005(17) 92,251,351,762,839 
ORS 656.005(18) 858 
ORS 656.005(21) 813,858 
ORS 656.005(25) 501 
ORS 656.005(27) 113,210,544 
ORS 656.005(28) 210,858 
ORS 656.012 21 
ORS 656.012(2)(a) 688 
ORS 656.012(2) (b) 30 
ORS 656.012(2)(c) 688 
ORS 656.017 257,810 
ORS 656.017(1) 778 
ORS 656.017(l)(a) 806 
ORS 656.017(1) (b) 806 
ORS 656.018 —360 
ORS 656.018(1) 778 
ORS 656.018(l)(a) —778 
ORS 656.018(l)(c) 778 
ORS 656.018(3)- 419,858 
ORS 656.018(4) 115,164 
ORS 656.020 257,360 
ORS 656.023 210,810 
ORS 656.027 210,810 
ORS 656.027(3) —210 
ORS 656.027(7) 813,855 
ORS 656.029 501,552,813,829,858 
ORS 656.029(1) 552,829 
ORS 656.029(2) 501,813,829,858 
ORS 656.033 712 
ORS 656.052 829 
ORS 656.054 210,472,810,829 
ORS 656.054(1) —257,552 
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ORS 656.054(3) 257,552,810 
ORS 656.124 829,858 
ORS 656.128- 813,855 
ORS 656.128(1) 813,855 
ORS 656.154 39,116,124,360 
ORS 656.202(2) -315,425,600,612,785 
ORS 656.204 36,484 
ORS 656.204(2)- 326 
ORS 656.204(3) 326 
ORS 656.204(4) 326,598 
ORS 656.206(1) 321,421,515,751 
ORS 656.206(1)(a) 164,194,342,585,751,773,803,851 
ORS 656.206(2) 360 
ORS 656.206(3)- 1,78,106,160,164,194,300,342,344,421,515,531, 

538,540,585,597,651,660,720,731,751,761,773,851 
ORS 656.206(5) 54,344,612,751 
ORS 656.208— 434 
ORS 656.210- 113,544,579,688 
ORS 656.210(1) 360 
ORS 656.210(2) 256 
ORS 656.210(3) 35,252,443,455,557,606,691,701,709,768 
ORS 656.214 164 
ORS 656.214(a) —506 
ORS 656.214(2) 617 
ORS 656.214(2) (c) 706 
ORS 656.214(5) 21,89,115,223,292,587,590,692,706,714, 

773,803,815 
ORS 656.216(1) -21 
ORS 656.218(3) 484,790 
ORS 656.218(5) 484 
ORS 656.222 83,593,815 
ORS 656.226 326 
ORS 656.236(1) 3,33,39,641 
ORS 656.245- 33,43,51,92,106,174,194,208,243,317,349,367,437,474, 

477,483,515,529,543,600,612,619,667,694,726 
ORS 656.245(1) 360 
ORS 656.252- 545 
ORS 656.254 545 
ORS 656.262 351 
ORS 656.262(2) 21,164,688 
ORS 656.262(4) 360,688,691,768,785,806 
ORS 656.262(6) 21,67,259,348,600,785 
ORS 656.262(9) 115,164,453,583,656,743,785,790,813 
ORS 656.262(10) 82,121,230,256,339,357,360,475,477,522,571,579, 

615,656,745,785,790 
ORS 656.262(12) 575,756 
ORS 656.263(1) 641 
ORS 656.265 617 
ORS 656.265(4) -305,617,712 
ORS 656.265(4)(a) 305,645 
ORS 656.265(4)(c) 645 
ORS 656.268 21,164,194,248,339,357,477,491,526,751,762,849 
ORS 656.268(1) 154,219,639 
ORS 656.268(2) 92,194,219,427,836 
ORS 656.268(3) 508,757,756,836 
ORS 656.268(4) 153,164,194,360,547,674,694 
ORS 656.268(5) 292,664,681 
ORS 656.271(1) 360 
ORS 656.273 58,115,124,137,181,218,351,367,474,477,491,526, 

694,790,841 
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ORS 656.273(1) 9,85,149,208,243,269,280,367,415,440,,465,491, 
515,598,715,728,784 

ORS 656.273(3) 243,351,360,515,694,839 
ORS 656.273(4) 51,694 
ORS 656.273(4)(a) 367,692 
ORS 656.273(4)(b)-- --575,756 
ORS 656.273(6) 62,63,121,122,243,351,360,515 
ORS 656.276(2)(c) 621 
ORS 656.278 51,58,124,164,174,176,194,505,526,549,612,667,727 
ORS 656.278(1) 505,549,612 
ORS 656.278(2) 612 
ORS 656.278(3) 51,505 
ORS 656.278(4) 526 
ORS 656.278(5) 549 
ORS 656.283 326 
ORS 656.283(1) 21,27 
ORS 656.283(2) 183 
ORS 656.283(6) 326,660,750 
ORS 656.283(7) 621 
ORS 656.285 621 
ORS 6 5 6 . 2 8 6 — — — 8 6 1 
ORS 656.288 861 
ORS 656.288(2) 861 
ORS 656.289 -51 
ORS 656.289(3) 30,32,38,240,538,570,604 
ORS 656.289(6)- 481 
ORS 656.295 51,54,57,174,819,861 
ORS 656.295(1) 30 
ORS 656.295(2) 67,76,472,604,681 
ORS 656.295(3) 460,641,647,700 
ORS 656.295(5) 3,53,82,92,118,123,164,174,176,242,243,432,437, 

449,460,466,494,506,522,560,574,598,600,641,648,652,660,663,667, 
674,687,688,700,706,748,767,822 

' ORS 656.295(6) 38,664,706 
ORS 656.295(8) 819,861 
ORS 656.298 51,365,841,861 
ORS 656.298(1) 313,861 
ORS 656.298(3) 861 
ORS 656.298(4) 861 
ORS 656.298(5) 861 
ORS 656.298(6) 246,321,815 
ORS 656.307- 472,656,785,806 
ORS 656.313 153,319,600,861 
ORS 656.313(1) 21,76,153,164,248,319,360,652 
ORS 656.313(2) 21,153,271,319,360,623,706,760 
ORS 656.313(4) 319 
ORS 656.319(1) 183 
ORS 656.319(1) (b) 183,317 
ORS 656.325 720 
ORS 656.325(2) 684 
ORS 656.325(3) 434,496,612,720 
ORS 656.325(4) 496,720 
ORS 656.325(6) 612 

. ORS 656.340 219 
ORS 656.382 121,360,579,804 
ORS 656.382(1) 12,181,431,477,545,692,785 
ORS 656.382(2) 271,434,667,672,684,709,769,795,849 
ORS 656.386 425 
ORS 656.386(1) 181,425,728,769,770,800,804,849 
ORS 656.386(2) 12,271,418,432,434,545,739 
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ORS 656.388(1) 804 
ORS 656.388(2)— 27,804 
ORS 656.388(4) 271 
ORS 656.407 829 
ORS 656.411 829 
ORS 656.504— 829 
ORS 656.505 829 
ORS 656.508 -829 
ORS 656.556 501.829 
ORS 656.578 39,116,124,360 
ORS 656.580(2) -3 
ORS 656.587 3,39,124 
ORS 656.593(1) 3,39,116,257 
ORS 656.593(l)(a) 419 
ORS 656.593(l)(b) 419 
ORS 656.593(l)(c) 3,124,419,711 
ORS 656.593(1 ) ( d ) 3,39,116,124,711 
ORS 656.593(2) 3 
ORS 656.593(3) 3,39,124 
ORS 656.632 552 
ORS 656.704(1) 326 
ORS 656.704(2) 27 
ORS 656.726(2)(c) 621 
ORS 656.728(1) 466 
ORS 656.728(6) 664 
ORS 656.740 810 
ORS 656.740(1)- 810 
ORS 656.740(3) 810 
ORS 656.745 466 
ORS 6 5 6 . 8 0 2 — . 8 0 5 — 846 
ORS 656.802 331,337,373 
ORS 656.802(1) 466 
ORS 656.802(l)(a) 339,668,725 
ORS 656.802(l)(b) 668 
ORS 656.802(2) 337,668 
ORS 656.804 263,373,668 
ORS 656.806 846 
ORS 656.807 434,846 
ORS 656.807(1) 305,315,806 
ORS 656.807(4) 315 
ORS 659.040(1) 380 
ORS 659.095(1) 380 
ORS 659.121 380 
ORS 659.121(1) 380 
ORS 659.121(3) 380 
ORS 659.410 380 
ORS 659.415 380 
ORS 659.415(1) 380 
ORS 659.415(2) 380 
ORS 677.085(2) 47 
ORS 689.535(3)(c) 47 
ORS 689.545 47 

OAR 436-51-054 501 
OAR 436-52-050 257,552 
OAR 436-52-050(5) 257 
OAR 436-54-212 704 
OAR 436-54-222 427 
OAR 436-54-222(2) 427 

-905-

ADMINISTRATIVE RULE CITATIONS 
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OAR 436-54-222(3) 427 
OAR 436-54-222(4) — -427 
OAR 436-54-222(5) 427 
OAR 436-54-222(6) 427 
OAR 436-54-222(6)(b)~ 427 
OAR 436-54-232(3) 681 
OAR 436-54-245(4) 129,269 
OAR 436-54-281 684 
OAR 436-54-282 684 
OAR 436-54-283 684 
OAR 436-54-284 684 
OAR 436-54-285 684 
OAR 436-54-286 684 
OAR 436-54-310(3) 688 
OAR 436-54-310(3)(c) 571 
OAR 436-54-310(3)(e) 70,248 
OAR 436-54-310(4) 606 
OAR 436-54-320 14,70,163,194 
OAR 436-54-320(1) 194 
OAR 436-54-332 656 
OAR 436-61-060(3)(e) 664 
OAR 436-61-154(3)(b) 664 
OAR 436-61-410(1) 664,731 
OAR 436-61-410(2) -731 
OAR 436-61-410(4) 731 
OAR 436-61-420(1) 731 
OAR 436-61-981 466 
OAR 436-65-200(2) 434 
OAR 436-65-225(2) 612 
OAR 436-65-515(3) 286 
OAR 436-65-536 451 
OAR 436-65-548 451 
OAR 436-65-550 506,706 
OAR 436-65-555 451,506 
OAR 436-65-555(2) 706 
OAR 436-65-600 et seq. 83,85,102,106,141,176,199,230,261, 

266,272,282,287,292,443,515,524,587,660,751,755,762,773,815,822 
OAR 436-65-602(2)(a) 254,815 
OAR 436-65-603 239 
OAR 436-65-603(2) 239 
OAR 436-65-605 223 
OAR 436-65-605(5)(a) 623 
OAR 436-65-607 102.115 
OAR 436-65-608 — 8 2 2 
OAR 436-65-608(2)(b) 692 
OAR 436-65-608(3)(b) 593 
OAR 436-65-665(5) 176 
OAR 436-65-800(2) 815 
OAR 436-69-005(1) 545 
OAR 436-69-005(6) 545 
OAR 436-69-101(2) e t seq. 545 
OAR 436-69-201(2)(a) 92,254,425 
OAR 436-69-201(10) 47 
OAR 436-69-201(11) 39,47 
OAR 436-69-301(2) 58,156 
OAR 436-69-501 437 
OAR 436-69-701(1) 597 
OAR 436-69-801(4) 600 
OAR 436-83-125 313 
OAR 436-83-230 183 
OAR 436-83-280 460 
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OAR 436-83-310 810 
OAR 436-83-400(3) 59,63,367 
OAR 436-83-460 59,475 
OAR 436-83-480(1) 294 
OAR 436-83-480(2) 164 
OAR 436-83-510 367 
OAR 436-83-810(l)(a) 164 
OAR 437-47-080 319 
OAR 438-05-040(4) 681 
OAR 438-05-040(4)(b) 604 
OAR 438-05-040(4)(c) 506,538,604 
OAR 438-06-010 505,649 
OAR 438-06-015 183 
OAR 438-06-040 —498 
OAR 438-06-065 460 
OAR 438-06-070 —65,155,570 
OAR 438-06-075 21 
OAR 438-06-105 681 
OAR 438-06-110 21 
OAR 438-07-005(2) 458,491 
OAR 438-07-015 —715 
OAR 438-07-015(2) 660,688 
OAR 438-07-025(1) 294,522 
OAR 438-07-025(2) 164,522 
OAR 438-11-005(2) 506,538 
OAR 438-11-010(1) -730 
OAR 438-11-010(2) 296 
OAR 438-11-010(3) 506,665 
OAR 438-11-010(3) -3 
OAR 438-12-005(l)(a) 164,612 
OAR 438-12-005(1)(c) 505 
OAR 438-12-010 612 
OAR 438-12-010(1) 505 
OAR 438-12-010(2) 505 
OAR 438-12-010(3) 505 
OAR 438-47-005 271 
OAR 438-47-010 770 
OAR 438-47-010(1) 473 
OAR 438-47-010(2) — 118,137,189,216,294,431,473,483,538,649,652,667,709 
OAR 438-47-015 27,667 
OAR 438-47-020 770 
OAR 438-47-020(1) 294 
OAR 438-47-025 434,538 
OAR 438-47-030 425 
OAR 438-47-030(1) 545 
OAR 438-47-040(1) 739 
OAR 438-47-040(2) 728,804 
OAR 438-47-045 -418,432 
OAR 438-47-045(1) 271,739 
OAR 438-47-055 248 
OAR 438-47-070(1)— 549,667 
OAR 438-47-070(2) 549,667 
OAR 438-47-090 491,615,656 
OAR 438-47-090(1) 205 

LARSON CITATIONS , . 
page(s) 

1 Larson, Workmen's Compensation Law, Section 19.00 (1984) 189 
1 Larson, WCL, Section 19.33 (1984) 189 
1C Larson, WCL, Section 48.40 (1982) 800 
1C Larson, WCL 9-12, Section 49.11 (1980) —829 
3 Larson, WCL, Section 95.21 ( 1 9 7 1 ) — 806 
4 Larson, WCL, Section 95.27 (1984) 656 
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The f o l l o w i n g Memorandum Opinions are not .published i n t h i s volume. These 
decisions may be ordered from the Workers' Compensation Board using the 
numbers provided. 

MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
TTCregoTlanuela R., 83-04951 (3/85) 
Adams, Kathy J., 83-07364 (2/85) 
Adams, P a t r i c i a R., 83-10413 (2/85) 
Adams, Robert B., 83-08441 (6/85) 
Akers, Gordon M., 83-09984 (4/85) 
Akins, Jean M., 83-07497 (6/85) 
A l b r i c h , Dan R., 84-01178 (5/85) 
Alexander, Ethridge, 83-07827 etc. (1/85) 
A l l e n , George M., 84-03181 (4/85) 
A l l i e , T.L., 83-07475 (3/85) 
Andersen, Carol J., 83-10931 (1/85) 
Anderson, David A., 82-02326 (1/85) 
Anderson, P a t r i c i a M., 83-07070 (4/85) 
Anderson, William E., 82-08703 (1/85) 
A n f i l o f i e f f , Samson, 84-07604 (6/85) 
Anshen, Alan J., 84-00541 (1/85) 
Archuleta, Chris A., 84-07548 (6/85) 
Armstrong, Ray, 80-01476 (6/85) 
Avalon, Susan R. (Employer) (3/85) 
Baker, Roy R., 83-10468 (5/85) 
Barnes, James A., 84-07269 (6/85) 
Barr, Peter E., 84-00529 (2/85) 
Bealey, David, 84-03941 (6/85) 
Beard, Richard M., 83-06572 (3/85) 
Beasley, John F., 81-09816 etc. (1/85) 
Benson, P a t t i e J., 84-06437 (5/85) 
B e t t e r t o n , Randy G., 84-10430 (6/85) 
Blakley, Judy J., 82-04922 (2/85) 
Bloomer, Greg E., 83-06727 (2/85) 
Bloomfield, Michael I . , 83-12121 (3/85) 
Bodenhamer, Paul H., 82-10525 (4/85) 
Boydston, Erma L., 84-06429 (3/85) 
Branom, Samuel L., 83-09531 etc. (1/85) 
Briggs, Michael R., 83-09701 (4/85) 
B r i g h t , Delores M., 84-03421 (3/85) 
Brown (Church), Sherry, 83-06132 (5/85) 
Brown, Darlene M., 84-00928.(6/85) 
Brown, Marvin L., 81-09489 etc. (2/85) 
Brown, Rodney F., 83-05801 (5/85) 
Buckmaster, Gerald J., 84-08735 (4/85) 
Burns, Robert T., 83-03151 etc. (5/85) 
B u t l e r , Linda, 83-12251 (4/85) 
Butson, Robert C, 84-04319 (5/85) 
Cahan, S h i r l e y G., 83-03651 (2/85) 
Carlson, James E., 84-02203 (2/85) 
Carter, David J., 83-09917 (3/85) 
Case, William H., 83-12174 (1/85) 
Cayo, Phil l i s , 82-09451 (4/85) 
Chapman, Rosa (Gillette),80-10362 (2,4/85) 
Chatterson, A r l i s s M., 84-02959 (3/85) 
Choquette, Kenneth E., 83-07556 (6/85) 
C l a f l i n , Betty J., 83-11524 etc. (3/85) 
Clark, Tommy E., 83-08836 (1/85) 

Cloney, Brenda, 84-03855 (5/85) 
Cogburn, Sandra, 83-02287 e t c . (2/85) 
Cole, Donna M., 83-06975 (2/85) 
Colombo, Richard J., 84-05050 (5/85) 
Conaway, James C, 82-01640 et c . (6/85) 
Cooper, Ray K., 84-02674 (3/85) 
Copeland, Ernest M., 83-10623 (3/85) 
Cornelius, Irene L., 83-06841 (4/85) 
C o s t e l l o , Guy L., 83-09435 etc. (1/85) 
Cox, Fred A., 84-05161 (3/85) 
Cox, Randall C, 84-02326 (5/85) 
Coxey, Harry A., 83-08923 e t c . (6/85) 
Coy, James P., 83-03556 (1/85) 
Crain, Joyce I . , 84-01120 (2/85) 
Cross, Clarence E., 83-08906 (4/85) 
Crowder, Hobert E., 83-09809 (1/85) 
Crumble, Wendy R., 83-09104 (3/85) 
Crump, Orson K., 84-06426 (5/85) 
Culley, Timothy D., 83-11044 (4/85) 
Cupps, Sandra K., 84-02908 et c . (4/85) 
Curry, Kenneth D., 84-06095 et c . (5/85) 
C u r t i s , Margaret J., 83-03641 (1/85) 
C u r t i s , Wendy C, 83-11912 (2/85) 
Daniels, Robin E., 83-11931 (1/85) 
Dass, John J., 83-02753 (6/85) 
Davis, Bobby L., 84-06494 (5/85) 
De La Rose, Simon, 84-04262 (5/85) 
DeLisle, Brian, 84-07022 (5/85) 
Dolinar, Henry J., 82-11180 et c . (2/85) 
Donovan, William A., 83-12093 (4/85) 
Driggers, Roger A., 84-03514' (5/85) 
Duncan, Debra L., 84-04540 (4/85) 
D u r f l i n g e r , Rick L., 84-08799 (6/85) 
Duval, Ronald K., 83-00739 etc. (5/85) 
Eaggleston, Richard, 82-08904 (3/85) 
E l l i n g s o n , Steve, 82-06605 (1/85) 
Fahlgren, Dorothy A., 84-01154 (3/85) 
Fisher, Deryl E., 80-07170 (1/85) 
Foster, Barbara K., 84-00412 (2/85) 
Franke, Donald M., 84-05947 (4/85) 
Free, Sharon D., 84-03485 (6/85) 
French, Sharon A., 83-10099 (4/85) 
Fuson, D a r r e l l W., 83-08946 (3/85) 
Garcia, Ruben M., 82-05143 (1/85) 
Gheer, Walter G., 83-07891 (1/85) 
Gibson, Rex D., 81-09211 (1/85) 
G i l b e r t , Dayid A., 83-07374 et c . (2/85) 
G i l l i a m , Bobby L., 83-05629 (2/85) 
G l i c k e r t , George B., 84-00646 (1/85) 
Gonzalez, Abran G., 84-01449 (6/85) 
Goodpaster, Thomas W., 84-01290 (5/85) 
Gordon, Theodore C, 83-03961 (2/85) 
Go t c h a l l , Karin K., 83-04581 (2/85) 
Green, Danny R., 84-00841 (4/85) 
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MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Ereen,~7eri A., 84-02535 (4/85) 
Greenwell, Richard K., 84-01442 (6/85) 
Gregg, Charles L., 84-10197 (6/85) 
Gregory, Daniel G., 84-01066 (2/85) 
Gribble, Brad T., 83-11370 (3/85) 
Grixgby, Annie L., 84-01903 etc. (2/85) 
G u l l e t t , Betty J., 84-01785 (5/85) 
Haga, Catherine M., 84-05765 (3/85) 
Hager, Walt N., 84-03939 (1/85) 
Haines, Garry L., 84-04950 (6/85) 
H a l l , Rodney W., 84-01737 (5/85) 
Halseth, Diane L., 84-00948 (1/85) 
Halverson, Jan T., 83-09826 (2/85) 
Hancock, James E., 83-04285 etc. (1/85) 
Hannum, Patrick M., 84-07520 (5/85) 
Harris, Ralph R., 83-06921 (4/85) 
Hedlund, Robert K., 81-08777 (5/85) 
Helmick, Donald L., 84-07919 (4/85) 
Hernandez, Francisco, 83-10029 etc. (6/85) 
Herrington, Gerald, 82-08603 (3/85) 
Hester, Harry V., 80-08473 (1/85) 
H i l l , B i l l y M., 84-01249 (2/85) 
Hinkle, Lawrence W., 84-00690 (2/85) 
Hoeffer, Floyd K., Sr.,83-09837 etc.(5/85) 
Holland, Judith, 83-10688 (3/85) 
Hollenbeck, William E., 84-07329 (5/85) 
Hooker, Melvin J., 84-03754 (5/85) 
Horner, Kenneth E., 83-05119 (6/85) 
Horton, Warren C, 84-04793 (6/85) 
Hovelsrud, Raymond A., 83-11712 (2/85) 
Howard, David L., 83-07953 etc.(5/31) 
Huff, Michael P. (Emp.), 84-06095 (5/85) 
Hume, Raymond S., 82-05533 (5/85) 
Hunt, Evalee, 84-04003 (4/85) 
Hutcheson, Earl B., 83-01750 (6/85) 
Hutson, Cari D., 84-01832 (6/85) 
Isabel 1, Tim W., 84-03078 (2/85) 
Ivanoff, George S., 83-06862 (2/85) 
J a r r e t t , Bonnie J., 84-01893 (4/85) 
Jensen, Anita R., 84-06246 etc. (5/85) 
Jensen, Madeline, 83-04443 (3/85) 
Johnson, Fred D., 84-00194 (2/85) 
Johnson, George A., 81-10507 etc. (3/85) 
Johnson, Joanne K., 84-01418 (4/85) 
Johnson, Margaret, 84-04567 etc. (3/85) 
Johnston, Michael J., 84-01395 (6/85) 
Jones, Charles L., 83-02497 (6/85) 
Jones, Charles R., 81-07141 (1/85) 
Karr, William E., 84-07920 (6/85) 
Kelley, Milton H., 80-04840 (2/85) 
Kelly, B i l l i e L., 83-08828 (2/85) 
Kelly, Donald D., 84-02576 (1/85) 
Kidd, Arthur W., 82-07593 (6/85) 
King, W i l l i e , 82-03810 (1/85) 
Kirby, Nancy L., 84-01984 (2/85) 
Kiser, Harold J., 83-08684 (2/85) 
Knephoff, John J., 83-10609 (4/85) 

Name, WCB Number (Month/Year) 
Knodel, Lonnie R., 84-03685 (5/85) 
Koch, William R., 83-07513 (2/85) 
Kohler, Gary L., 84-00984 (1/85) 
Korbulic, Paul, 84-00668 (3/85) 
Koronaois, George J., 83-08930 (5/85) 
Lacy, George L., 83-07622 (2/85) 
Laing, George J., 83-11024 (4/85) 
Lakin, Richard R., 83-08083 (3/85) 
Lane, Lynnda J., 83-06103 (2/85) 
Larsen, Frances A., 84-02204 (2/85) 
Lavine, Jesse B., 84-03050 (3/85) 
Lee, Albert N., 82-00045 (2/85) 
Leigh, Doreen, 83-03919 (4/85) 
Lendgren, Leland C, 84-03543 (6/85) 
Lewis, Lisa M., 83-10390 (1/85) 
Lindland, Barbara (Noble), 83-07474 (6/85) 
Lloyd, Chester M., 84-04091 (6/85) 
Lockhart, Howard B., 83-03851 (2/85) 
Long, Jere L., 83-08035 (3/85) 
Loomis, Carolyn J., 81-08410 (5/85) 
Lowery, John D., 83-02029 (5/85) 
Lundberg, Neil E., 84-01733 (2/85) 
Luthy, Mark R., 84-13075 (6/85) 
Macaitis, Robert B., 84-04090 (4/85) 
Mahoney, Dennis W., 84-03593 (4/85) 
Marlow, Roylee W., 84-09584 (6/85) 
Martin, Stephen R., 83-05921 (3/85) 
Martina, David A., 80-02691 (1/85) 
Mashia, Eric W., 83-10341 (1/85) 
Maughan, Rex D., 83-10885 (1/85) 
McBride, Betty L., 84-08233 etc. (4/85) 
McClendon, Bonnie J., 83-09074 (1/85) 
McDonald, Donald J., 83-12170 (2/85) 
McGougan, James A., 84-00639 etc. (4/85) 
McKay, Chawn K., 84-02781 (5/85) 
McKenzie, Clarence E., 84-00955 (5/85) 
McLoughlin, Carl M., 83-08697 (3/85) 
McMurtry, Larry D., 83-11855 (2/85) 
McSwane, John E., 84-00392 (1/85) 
Mealer, James A., 83-04725 (4/85) 
Meola, Jerry J., 80-09459 (1/85) 
Metcalf, L e i l i a H., 84-03501 (5/85) 
Midwood, James D., 83-10915 (4/85) 
Miles, James C, 83-11420 (5/85) 
Mitchell, James R., 84-02037 (1/85) 
Mitchell, Robin, 81-05553 (2/85) 
Morgan, Glenellen D., 83-10846 (2/85) 
Morris, John W., 84-02591 (6/85) 
Mosley, Donald P., Jr., 84-06885 (6,6/85) 
Nesbitt, Mara L., 83-08868 etc. (4/85) 
Netterwald, John D., 84-02941 etc. (4/85) 
Noffsinger, Marvin L., 84-05413 etc.(6/85) 
Nolan, Terry E., 84-06088 (6/85) 
O'Brien, Janet F., 84-01045 (1/85) 
Of f u t t , Mary L., 84-02971 (5/85) 
Olson, Paul, 82-00609 (1/85) 
Osorio, Martha 0., 84-00858 (2/85) 
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MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Otten, Gene D., 83-04800 (3/85) 
Owen, W i l l i s R., 84-02580 (4/85) 
Page, Janice L., 83-06167 (1/85) 
Peacher, Hanni L., 83-11850 (1/85) 
Perry, Edward C, Sr., 84-08260 (6/85) 
Pipkin, Jan M., 83-08899 (5/85) 
Poole, Susan, 83-07452 (2/85) 
Porter, Lenny C, 83-03584 (2/85) 
Post, Joseph C, 79-10059 (2/85) 
Potter, Robert P., 83-07212 (2/85) 
Praegitzer, Michael B., 82-01622 (5/85) 
Prater, Charlotte, 83-00227 (5/85) 
Prindel, Robbie, 84-07680 etc. (5/85) 
Quinn, E.H., 84-04984 etc. (5/85) 
Ramberg, Rhea A., 83-00575 (6/85) 
Rasmussen, Paul D., 83-09373 (3/85) 
Reed, Kenneth L., 83-06139 (3/85) 
Rencehausen, Myron, 84-00103 etc. (3/85) 
Reynolds, Beulah P., 84-03420 (2/85) 
Richter, Evelyne L., 83-04450 (1/85) 
Rickard, Danny P., 84-00038 (2/85) 
Rickerd, Melody A., 84-00136 (5/85) 
Riley, Edward W., 83-03918 (2/85) 
Robledo, Ramon, 84-01985 (2/85) 
Rogers, Dorothy J., 84-02651 (5/85) 
Rolfe, George M., 84-09436 (6/85) 
Rose, William R., 83-03291 (3/85) 
Rosenberger, Margaret D., 84-08605 (6/85) 
Row, Rayford E., 84-00291 (5/85) 
Rudolfi, Thomas A., 83-11457 (6/85) 
Ruhr, Rose M., 84-01642 (4/85) 
Russell, James G., 84-01230 (2/85) 
Scanlan, Florence I . , 82-08430 (5/85) 
Scholl, Mary V., 83-07840 (2/85) 
Schroeder, Michael L., 83-08245 (4/85) 
Shepherd, Donald P., 84-04127 (4/85) 
Sherman, William L., 83-09890 (1/85) 
Shipman, O r v i l l e D., 76-02789 (6/85) 
Shipp, Joseph R., 84-02713 (4/85) 
Shroyer, Susan M., 83-09002 (2/85) 
Shults, Michael D., 83-10114 (5/85) 
Siladic, Maria, 84-05252 (6/85) 
Skinner, Johnny, 84-04923 etc. (2/85) 
Skolaski, Velma R., 83-04921 (3/85) 
Smirnes, Henry, 83-07384 (6/85) 
Smith, Adley 0., 83-07321 (5/85) 

Smith, Carl H., 84-08070 etc. (5/85) 
Smith, David A., 84-04331 (3/85) 
Smith, James L., 83-11976 (4/85) 
Smith, Kathryn D., 84-03578 etc. (4/85) 
Smith, Russell E., 82-06363 (2/85) 
Smith, William A., 84-03753 (3/85) 
Smith, William R., 84-09649 etc. (5/85) 
Spady, Bonnie M., 84-04882 (6/85) 
Spalding, Rita M., 83-09642 (2/85) 
Stallings, Russell I . , 84-00207 (4/85) 
Stephan, Herman E., 84-00046 (2/85) 
Strange, Mark D., 84-08073 "(4/85) 
Stratton, Judy C, 83-12237 (6/85) 
Teague, Donnie R., 83-08658 (3/85) 
Terry, Elva J., 83-06885 (1/85) 
Tevepaugh, Marvin, 84-05351 (4/85) 
Tevepaugh, Ruby, 84-05351 (4/85) 
Thornbrugh, John E., 83-09980 (2/85) 
Tieger, Milton, 82-05441 (2/85) 
Truong, Nhah V., 84-02248 (4/85) 
Turner, Betty S., 83-08233 (2/85) 
Venegas, Johnnie, 84-01006 (3/85) 
V i l l a r r e a l , Eleuterio, 82-03025 etc.(3/85) 
Walton, Robert C, 84-01954 (5/85) 
Waters, Eugene E., 84-02946 (6/85) 
Watson, Glen A., 84-06787 (1/85) 
Weaver, Edward C, 83-10224 (2/85) 
West, Donald E., 83-10619 etc. (1/85) 
West, Frederick G., 84-03171 (2/85) 
Whisena.nt, Sharon M., 84-05234 (5/85) 
Wiedmaier, Heidi K., 83-10080 (4/85) 
Wilken, Sondra L., 84-00970 (2/85) 
Williams, Robert B., 82-08105 etc. (2/85) 
W i l l i s , Bruce, 84-04896 (4/85) 
Wilson, Rickey, 83-08495 (1/85.) 
Wilson, William M., 83-11250 etc. (3/85) 
Wisely, Kyle T., 83-08118 (1/85) 
Wolford, Randy J., 83-05956 (2/85) 
Womack, Charles W., 84-00895 etc. (6/85) 
Woodard, Barbara A., 84-05670 (3/85) 
Woods, Harold D., 83-09770 etc. (3/85) 
Woodward, Thomas E., 82-10288 (1/85) 
Wroe, Lawton W., 84-00779 (5,6/85) 
Wynia, Wanda (Thrasher),82-06565 (5/85) 
Yurkovich, Joseph K., 84-01537 (3/85) 
Zakit, Patricia A., 84-07094 (5/85) 
Zeulner, Roberta L., 84-05378 (5/85) 

The following decisions under Own Motion Jurisdiction are not published in th i s 
volume. They may be ordered from the Workers' Compensation Board using the 
numbers provided. 

OWN MOTION JURISDICTION 
Name, WCB Number (Month/Year) 
Adams ."Wayne D., Sr., 84-0565M (6/85) 
Aldous, Edward T., 85-0294M (5/85) 
Anderson, Donald L., 85-0141M (3/85) 
Anderson, Eldon G., 85-0276M (5/85) 
Anderson, Esther M., 85-0098M (6/85) 

Arvidson, George L., 84-0581M (1,3/85) 
Bailey, Claude, 85-0030M (4/85) 
Baldock, Jo Ann, 84-0069M (5/85) 
Barkemeyer, Lloyd, 85-0046M (1/85) 
Barnett, Tom L., 85-0038M (2/85) 
Barton, Kenneth, 85-0012M (1/85) 
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OWN MOTION JURISDICTION 
Name, WCB Number (Month/Year) 
Bautista, Barbara K., 84-0456M (6/85) 
Beaty, Howard V., 84-0182M (2,3/85) 
Becker, Dennis W., 84-0426M (6/85) 
Benedict, Mitchell A., 84-0200M (6/85) 
Benintendi, Cecil L., 84-0371M (2,5/85) 
Benson, Kathy L., 84-0612M (4/85) 
Bentley, Wayne E., 85-0130M (5/85) 
Berg, Dale V., 85-0172M (4/85) 
Berger, Carl P., 85-0273M (5/85) 
Bernard, Ronald V., 84-0560M (4,5,6/85) 
Bessich, Bruno, 85-0174M (4/85) 
Bidwell, Marilyn, 84-0480M (2,4/85) 
Bigelow, Audrey J., 84-0520M (6/85) 
Billups, Terry L., 85-0271M (6/85) 
Bilyeu, Bertha B., 85-0049M (2/85) 
Bird, Wesley E., 84-0549M (6/85) 
Bishop, Monica M., 85-0222M (4/85) 
Blake, Myra L., 81-0200M (6/85) 
Blasier, Frank L., 85-0183M (4/85) 
Boiling, Douglas E., 85-0300M (5/85) 
Booker, Arbon J., 83-0273M (3/85) 
Borisoff, Henry T., 84-0482M (5/85) 
Bostrom, Bradford L., 84-0108M (5/85) 
Bostwick, Harry R., 84-0590M (5/85) 
Bott, Katherine J., 84-0329M (5/85) 
Bowers, George K., 85-0083M (2/85) 
Bowers, James P., 83-0392M (3/85) 
Boyce, Lloyd, Jr., 84-0242M (1/85) 
Bozarth, John I . , 85-0058M (2/85) 
Bracht, Neil R., 85-0241M (5/85) 
Bratton, John R., 85-0218M (4/85) 
Bray, Bruce D., 84-0011M (5/85) 
Breihof, Daniel P., 84-0617M (2/85) 
Brenner, John R., 85-0090M (5/85) 
Brieger, Donald N., 85-0252M (5/85) 
B r i l l , Guy A., 84-0073M (3/85) 
Brooks, Clarence L., Sr., 84-0328M (5/85) 
Brooks, Ida E., 85-0152M (6/85) 
Brown, Dale C, 85-0251M (6/85) 
Brown, Gary 0., 84-0266M (5/85) 
Brown, James H., 85-0253M "(5,5/85) 
Brown, Margaret I . , 85-0099M (4/85) 
Brown, Mark D., 85-0114M (3/85) 
Brundage, Samuel C, 85-0062M (6/85) 
Bugni, James, 84-0534M (1/85) 
Burke, Walter, 84-0327M (1/85) 
Bush, Dale A., 85-0025M (1/85) 
Calkins, Kenneth W., 85-0059M (6/85) 
Carmien, James D., 84-0004M (1,5,6/85) 
Carter, Roger A., 85-0237M (5/85) 
Caul, Russell M., 85-0207M (5/85) 
Cerkoney, Patricia , 85-0117M (5/85) 
Chaffee, Ronald D., 84-0450M (6/85) 
Charles, Ronald W., 84-0472M (5/85) 
Chavez, Walter C, 84-0445M (6/85) 
Childers, Larry L., 85-0180M (4/85) 
Christian, Harry S., 84-0609M (1/85) 
Clark, Bryan J., 85-0278M (5/85) 

Clevenger, Junior Ray, 85-0239M (5/85) 
Clouse, Ken J., 85-0163M (6/85) 
Clover, Mary A., 85-0066M (2/85) 
Coble, Steven, 84-0577M (1/85) 
Co l l i e r , James D., Jr., 85-0245M (5/85) 
Collins, Donna L., 85-0154M (6/85) 
Collins-Roberts, Laura, 85-0115M (4/85) 
Coon, Emelie R., 84-0510M (1,6/85) 
Cooper, Charles, 84-0338M (3/85) 
Cooper, Edmund J., 85-0028M (6/85) 
Corbett, Gary Lee, 84-0031M (1,5/85) 
Corry, David B., 85-0128M (3/85) 
Counts, Theodore W., 84-0055M (2/85) 
Cremin, John J., 84-0325M (6/85) 
Crow, LannyM., 85-0077M (6/85) 
Crow, V i r g i l E., 85-0226M (6/85) 
Daining, David C, 85-0122M (4/85) 
Daly, Steve, 85-0068M (2/85) 
Daniel, Frederick G., 84-0312M (1/85) 
David, Charlie E., 85-0170M (4/85) 
Davis (Knowles), Denise, 85-0204M (5/85) 
Davis, Maxine L., 85-0320M (6/85) 
Davis, Phyllis J., 84-0594M (2,3,5/85) 
Deaton, O r v i l l e , 85-00014M (1,6/85) 
Dennis, Daniel, 84-0289M etc. (5/85) 
DeRoss, W i l l i e , 83-0328M (6/85) 
Desmarais, Dennis J., 85-0230M (5/85) 
Dickson, Richard V., 84-0606M (1/85) 
Dickson, Ronald V., 84-0584M (2/85) 
Dillworth, William C, 85-0050M (4/85) 
Dilworth, William C, 85-0050M (6/85) 
Dishner, Elwin D., 85-0103M (3/85) 
Doane, Sara E., 85-0048M (6/85) 
Dobranski, Michael, 85-0321M (6/85) 
Dodge, Helen L., 85-0190M (4/85) 
Dodson, Earnest D., 85-0195M (4/85) 
Donovan, Debra K., 84-0592M (6/85) 
Dorsey, Terry E., 84-0372M (3,6/85) 
Douglas, Frank M., 85-0264M (5/85) 
DoweTl, Carol Ann, 85-0258MT5/85) 
Dragnoff, Michael R., 85-0265M (6/85) 
Drew, Dorothy J., 84-0276M (5/85) 
Dunn, Raymond, 85-0088M (5/85) 
Durlam, Eugene D., 85-0124M (3/85) 
Durst, Leroy H., 85-0015M (1/85) 
Duval, Roger A., 84-0042M (6/85) 
Eckstein, Harold A., 85-0238M (6/85) 
Ednie, Steven H., 84-0491M (5/85) 
E l l i s , Gary P., 84-0466M (5/85) 
Elmore, Michael E., 85-0096M (2/85) 
Elsey, James E., 84-0575M (1/85) 
Endicott, Robert W., 85-0118M (3/85) 
Ensminger, Harvey J., 85-0315M (6/85) 
Enze, Edward, 84-0420M (6/85) 
Erlacher, Connie J., 84-0601M (4/85) 
Ezell, Ruth M., 84-0521M (1/85) 
Faas, Eugene G., 84-0500M (3/85) 
Fandrich, Frank S., 85-0153M (3/85) 
Farley, Mary E., 84-0423M (1,3/85) 
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Feasel, V i r g i l M., 84-0049M (5/85) 
Feldt, Darold J., 85-0135M (4/85) 
Ferguson, Donald, 82-0248M (1/85) 
Ficker, Joseph, 83-0367M (5/85) 
Finney, George E., 85-0101M (4,6/85) 
Flescher, James A., 85-0166M (6/85) 
Flory, Terry L., 84-0393M (6/85) 
Fortenberry, P h i l l i p G., 84-0492M (6/85) 
Fraley, Lewis, 83-0381M (1/85) 
Freamon, Robbin K., 85-0176M (4/85) 
Freeman, Nadine M., 84-0247M (3/85) 
Fucci, Deborah C, 84-0481M (2,3/85) 
Fuestman, Beatrice, 85-0024M (1/85) 
Fuhrmann, Kyong S., 84-0411M (4,5/85) 
Fuller, Gary E., 85-0132M (4/85) 
Garbe, Erna, 85-0086M (3,4/85) 
Gardner, Leland R., 85-0140M (6/85) 
Gaustad, Verona G., 84-0373M (2/85) 
Gay, Walter A., 84-0136M (5/85) 
Gentry, Alice M., 84-0210M (1/85) 
George, Donald G., 84-0517M (3/85) 
Geving, Snowden A., 85-0311M (6/85) 
Gilbert, Randy V., 84-0546M (1,6/85) 
G i l c r i s t , Sharon W., 85-0319M (6/85) 
Gilge, Kenneth, 84-0488M (1/85) 
Goodman, Thomas J., 85-0281M (6/85) 
Goodridge, David, 84-0195M (1/85) 
Gorecki, Thaddeus J., 85-0292M (5/85) 
Graves, Peggy J., 84-0518M (6/85) 
Gray, Delbert D., 85-0039M (2,5/85) 
Gray, Robert K., 85-0279M (5/85) 
Greene, David R., 84-0543M (6/85) 
Greer, Annie Jo, 85-0290M (6/85) 
Gregor, Robert L., 84-0429M (3/85) 
Grenbemer, David L., 85-0244M (5/85) 
G r i f f i t h s , Happy J., 85-0227M (4,5/85) 
Grizzle, Robert H., 85-0064M (2,2/85) 
Groom, Roswitha A., 85-0094M (2/85) 
Groth, Melvin L., 85-0107M (6/85) 
Gunderson, Lenora L., 85-0314M (5/85) 
Hafemann, Diana M., 85-0005M (6/85) 
Hagen, James D., 85-0201M (4/85) 
Haley, Dolores F., 83-0359M (4/85) 
Hall, Kenneth D., 85-0254M (6/85) 
Hamilton, Lloyd L., 84-0582M (1,6/85) 
Hamlett, Mark C, 85-0307M (5/85) 
Hargand, Charles H., 84-0260M (1/85) 
Harris, Joann L., 85-0075M (2/85) 
Harris, Thomas, 85-0211M (4/85) 
Hartsock, Elaine M., 85-0053M (1/85) 
Harvey, Loren R., 84-0614M (1/85) 
Hay, Kenneth A., 84-0239M (6/85) 
Hendershott, C l i f t o n H., 85-0286M (5/85) 
Hendrix, Melvin E., 84-0277M (1/85) 
Henley, Ira Don, 85-0019M (1/85) 
Hernandez, Isabel David, 84-0369M (4,5/85) 
Hetrick, Gregory A., 85-0168M (3/85) 
Hidy, Jack A., 85-0072M (6/85) 

Hight, Liddie B., 84-0265M (3,6/85) 
Hiles, Charles E., 85-0338M (6/85) 
Hilton, Alice L., 85-0051M (6/85) 
H i l t s , Thomas F., 85-0157M (3/85) 
Hing, Leonard, 84-0593M (1/85) 
Holaday, Merl A., 85-0121M (4/85) 
Holly, Willard H., 84-0352M (5/85) 
Holmes, Loren, 85-0013M (2,5/85) 
Holt, Earnest P., 84-0545M (6/85) 
Hookland, Richard S., 85-0151M (3/85) 
Hornberger, Julia M., 85-0137M (3,5/85) 
Howard, Gerald B., 84-0172M (4/85) 
Howard, Wesley L., 84-0394M (6/85) 
Howerton, C l i f f o r d D., 85-0196M (6,6/85) 
Hudspeth, William R., 85-0150M (3/85) 
Huffman, Milford W., 84-0461M (1,3/85) 
Huggins, Weldon N., 85-0052M (1/85) 
Hunter, George A., 85-0194M (6/85) 
Hutchens, Judith A., 85-0065M (2,5/85) 
Hutchins, Francis, 83-0331M (1/85) 
Hutchinson, James W., 84-0602M (6/85) 
Hutchinson, Joseph 0., 83-0393M (4,5/85) 
Idlewine, James R., 85-0109M (5/85) 
Jackson, B i l l i e G., 85-0138M (5/85) 
Jackson, Rickey J., 84-0430M (2,6/85) 
Jackson, Robert D., 83-0025M (4,6/85) 
Jackson, Robert D., 85-0004M (6/85) 
Jager, Norman E., 82-0209M (6/85) 
Johnson, Allen E., 84-0516M (6/85) 
Johnson, Dorothy L., 84-0215M (6,6/85) 
Johnson, Minnie B., 85-0289M (6/85) 
Johnson, Stella, 85-0011M (4/85) 
Johnstone, Michael C, 84-0571M (1/85) 
Jones, Johnnie E., 85-0027M (2/85) 
Juhola, Eunice E., 84-0308M (6/85) 
Karn, Ernest W., 85-0216M (6/85) 
Keen, Gwendolyn E., 85-0095M (2/85) 
Keeney, Wayne W., 84-0528M (5/85) 
Kelley, Charles, 84-0574M (1/85) 
Kellogg, Lawrence L., 84-0615M (6/85) 
Kendell, Chris W., 85-0165M (3,6/85) 
Kent, Larry M., 85-0036M (1,3,6/85) 
Kephart, Archie F., 81-0173M (1,4/85) 
Keyser, John P., 82-0191M (5/85) 
King, Hazel J., 85-0284M (5/85) 
King, Janice M., 84-0622M (1/85) 
Kinney, Bert A., 84-0469M (6/85) 
Kirchhoff, Rex S., 85-0235M (5/85) 
Kitterman, Jane L., 85-0037M (6/85) 
Knigge, Robert A., 85-0089M (2,3/85) 
Knupp, Patricia M., 83-0304M (5/85) 
Kociemba, LeRoy, 85-0324M (6/85) 
Kreinheder, Terry, 84-0439M (6/85) 
Krieger, Delton A., 85-0188M (4/85) 
Kuehmichel, Richard, 84-0350M (3/85) 
Kurtz, Judy E., 84-0012M (1/85) 
Labahn, Arthur J., 85-0334M (6/85) 
Laing, George J., 83-0219M (4/85) 
Larson,.James L., 84-0620M (6/85) 
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Lewis, Albert E., 85-0262M (5/85) 
Lind, Richard E., 85-0002M (1/85) 
Lindsay, Mamie I . , 85-0160M (6/85) 
L i t t l e t o n , Robert S., 85-0247M (5/85) 
Lloyd, Audley, Jr., 83-0182M (1/85) 
Logan, Eugene A., 84-0197M (3/85) 
Long, Larry, 83-0115M (1/85) 
Lovato, Richard H., 84-0099M (6/85) 
Lycett, Lori (Davis), 85-0018M (5,6/85) 
Manes, Boyd E., 85-0008M (1,6/85) 
Marks, Norman, 84-0310M (1/85) 
Marr, Gene A., 84-0547M (3,4/85) 
Marrs, Charlotte, 84-0462M (1/85) 
Martin, Melvin L., 84-0531M (1/85) 
Martin, Ralph B., 85-0081M (6/85) 
Martin, Ronald D., 85-0209M (5/85) 
Martinez, Armando H., 84-0561M (5/85) 
Martinez, Jose, 85-0221M (4/85) 
Martushev, Daniel, 85-0306M (5/85) 
Mather, Donald W., 85-0256M (6/85) 
Matthews, B i l l i e G., 85-0214M (4/85) 
Maynard, James W., 85-0325M (6/85) 
McArthur, Charles G., 85-0308M (5/85) 
McClendon, William G., 83-0375M (1/85) 
McKnight, Wayne C, 85-0148M (6/85) 
McMullen, Flora, 84-0214M (6/85) 
Meek, Stevan P., 85-0341M (6/85) 
Melampy, Diane V., 85-0267M (6/85) 
Mercier, Darrel L., 85-0181M (4,6/85) 
Meredith, Joseph W., 85-0149M (3/85) 
Metcalf, William B., 85-0339M (6/85) 
Middleton, Paul L., 84-0389M (1/85) 
Milich, Forrest D., 84-0386M (3/85) 
M i l l e r , Beverly L., 84-0281M (4/85) 
K i l l e r , Donald K., 8"5-0033M ("3/85) 
M i l l e r , Raymond I . , 85-0301M (6/85) 
M i l l e r , Sheila A., 84-0618M (2/85) 
M i l l e r , Steven D., 85-0010M (3/85) 
M i l l s , Chester L., 85-0198M (4/85) 
Mit c h e l l , James R., 85-0142M (3/85) 
Mi t c h e l l , Sharon, 84-0599M (1/85) 
Monroe, Jack G., 85-0155M (3/85) 
Monteith, Norris, 84-0287M (5/85) 
Mooney, Clarence T., 85-0003M (1/85) 
Moore, Clyde, Jr., 83-0299M (1,6/85) 
Moore, James E., 85-0169M (3/85) 
Morris, Arthur R., 85-0073M (2/85) 
Mortimore, Beverly J., 85-0162M (4/85) 
Morton, William E., 85-0022M (2/85) 
Mowry, Robert L., 85-0131M (6/85) 
Muehlhauser, Eugene, 84-0331M (6/85) 
Murphey, Charles E., 85-0217M (5/85) 
Murphy, Loran R., 84-0512M (6/85) 
Murray, Robert 0., Jr., 84-0220M (3/85) 
Myers, L i l l i a n C, 85-0041M (1/85) 
Myler, John A., Sr., 85-0191M (4/85) 
Myrick, Michael J., 85-0161M (3/85) 
Myrick, Michael J., 85-0261M (6/85) 

Neault, Marji M., 83-0329M (2/85) 
Neibert, William D., 85-0184M (4/85) 
Nicholl, David, 85-0102M (6/85) 
Nichols, Franklin A., 85-0119M (6/85) 
Nielsen, Gary L., 84-0542M (6,6/85) 
Nixon, Dennis B., 85-0061M (5/85) 
Nixon, Elmer 0., 84-0621M (1,3/85) 
Oja, Susan P., 85-0206M (5/85) 
Oliver, Martin L., 85-0234M (6/85) 
Page, Gary A., 84-0611M (1/85) 
Palacios, Catalina S., 85-0134M (5/85) 
Palaniuk, Bohdan J., 85-0080M (2,3/85) 
Palmquist, Joann N., 84-0227M (4/85) 
Parazoo, Marshall G., 85-0076M (2,2/85) 
Park, Susan L., 84-0246M (6/85) 
Parker, Gladys A., 85-0318M (5/85) 
Parr, David W., 85-0259M (6/85) 
Parrish, Ralph G., 84-0523M (2,5/85) 
Payne, Wanda Mae, 84-0604M (1/85) 
Peacore, Jerry J., 85-0187M (5/85) 
Pence, Rene L., 85-0110M (3/85) 
Pender, John H., 84-0268M (5/85) 
Pentkowski, Edward J., 85-0111M (3/85) 
Perin, Dorothy E., 85-0006M (2/85) 
Persad, Clarence B., 85-0100M (6/85) 
Peterson, Duane L., 84-0088M (6/85) 
Peterson, Patricia S., 85-0092M (4/85) 
Petrie, Terry A., 84-0496M (4/85) 
P h i l l i p s , Richard, 85-0302M (5/85) 
Pickett, Michael D., 85-0192M (4/85) 
Pierce, Robert E., 85-0249M (6/85) 
Pinkham, Berkley Joe, 85-0342M (6/85) 
Plourd, Joel A., 85-0296M (5/85) 
Plummer, Charles L., 85-0009M (6,6/85) 
Poplin, James R., 84-0257M (1,2/85) 
Poulson, Bruce L., 84-0465M (6/85) 
Powell, Edgar A., 85-0167M (3/85) 
Privatsky, Norman P., 85-0112M (4/85) 
Purifoy, Bordy, 84-0452M (2/85) 
Putnam, El son, 84-0425M (3/85) 
Quiring, Henry, 85-0123M (6/85) 
Rabe, Rick A., 84-0470M (3/85) 
Ragland, Johnny B., 84-0440M (5/85) 
Raines, Ivan L., 85-0185M (6/85) 
Randall, Nathan S., 85-0215M (5,6/85) 
Rautenberg, Larry L., 85-0205M (5/85) 
Raynor, Danny L., 85-0129M (4,5/85) 
Raynor, Owen R., 85-0026M (1/85) 
Redfield, Larry A., 85-0255M (5/85) 
Reed, John M., 84-0572M (6/85) 
Reed, Michael C, 84-0513M (1/85) 
Rekow, Michael, 84-0399M (2/85) 
Renken, Helen R., 84-0475M (6/85) 
Repp, William A., 85-0085M (2/85) 
Riddle, Ronnie N., 84-0568M (3/85) 
Riggleman, Derald D., 85-0034M (2/85) 
Rii'kula, Arvo g., 85-0044M (1/85) 
Rimer, Robert L., 85-0069M (6/85) 
Roberts, B i l l y J., 85-0228M (4,6/85) 
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Robertson, Robert H., 85-0146M (3/85) 
Robinson, Gary L., 85-0054M (2/85) 
Robinson, Jack H., 85-0250M (5/85) 
Rogers, Ralph E., 81-0062M (4/85) 
Roppe, Arthur D., 85-0106M (3/85) 
Rose, Tim A., 84-0415M (6/85) 
Ross, Frank A., 84-0490M (1/85) 
Rost, Lou A., 85-0236M (6/85) 
Roth, Vernon L., 83-0386M (6/85) 
Rowlett, Raymond R., 85-0091M (2/85) 
Salanti, Michael A., 84-0298M (6/85) 
Salathe, Robert N., 85-0323M (6/85) 
Sampson, James R., 84-0563M (2/85) 
Sanchez, Enrique M., 84-0435M (1/85) 
Sandstrum, Jack H., 84-0343M (2/85) 
Schaffer, Lucine, 84-0421M (6/85) 
Schneider, Arthur, 84-0378M (4/85) 
Schuerman, Allan R., 85-0120M (3/85) 
Schuessler, B i l l i e E., 85-0159M (6/85) 
Schuessler, H. James, 85-0208M (6/85) 
Schultz, Sally, 85-0105M (2/85) 
Schuster, Danny R., 85-0274M (5/85) 
Schwary, L i l l i a n L., 85-0145M (3/85) 
Seaton, Richard L., 85-0029M (4/85) 
Seeger, Ethel M., 85-0203M (5,6/85) 
Selfridge, Charles, 85-0097M (6/85) 
Setness, Frank L., 85-0031M (6/85) 
Sevey, Gene A., 85-0060M (2/85) 
Sharman, Donald R., 84-0377M (6/85) 
Short, Erie R., 85-0197M (6/85) 
Sikes, B i l l i e J., 81-0086M (6/85) 
Simon, Gary, 85-0087M (2/85) 
Simpson, Lee Roy, 84-0278M (1/85) 
Singer, Donald R., 85-0045M (3/85) 
Skinner, Catherine A., 85-0125M (3/85) 
Sloan, Kenneth L., 85-0248M (5/85) 
Smith, Charles E., 85-0084M (2/85) 
Smith, Harold E., 84-0525M (1/85) 
Smith, Janet Gayle, 85-0035M (6/85) 
Smith, Leonard F., 85-0040M (5/85) 
Smith, Richard R., 84-0444M (1/85) 
Smith, Tony H., 85-0242M (6/85) 
Socia, Michael W., 85-0199M (5/85) 
Soderberg, Doreene E., 84-0576M (1/85) 
Southard, Linda, 84-0608M (1,4/85) 
Sowell, Raymond L., 84-0370M (1/85) 
Spickelmier, Forest L., 85-0144M (3/85) 
Springs, B i l l y A., 84-0573M (1/85) 
Spunaugle, Jeannie E., 85-0104M (4/85) 
St. John, Donald L., 85-0108M (4/85) 
St. Onge, Jim D., 85-0139M (4/85) 
St. Onge, Jim, 84-0414M (1/85) 
Starr, Owen "Rudy", 85-0178M (6/85) 
Stephens, Roy E., 85-0263M (5/85) 
Stiegler, Robert H., 84-0583M (2/85) 
Stone, Bert L., 85-0285M (5/85) 
Strobeck, Craig A., 85-0327M (6/85) 
Stubbs, Noel A., 85-0182M (4/85) 

Swanson, Leonard R., 85-0336M (6/85) 
Sweet, George E., 84-0586M (1,3/85) 
Swenson, David H., 85-0202M (4/85) 
Swinney, Jeff R., 85-0223M (4/85) 
Tarter, Darrel P., 85-0345M (6/85) 
Taskinen, Florence E., 84-0596M (.1/85) 
Taskinen, Toivo 81-0283M (2,2,3/85) 
Taylor, Donald R., 84-0541M (2/85) 
Taylor, Gregory P., 85-0328M (6/85) 
Taylor, Nancy A., 84-0417M (6/85) 
Thompson, Leaton, 83-0346M (6/85) 
Thurston, Arden D., 83-0249M (3/85) 
Tibbetts, John M., 85-0063M (2/85) 
Timpy, Charles, 84-0530M (1/85) 
Trower, Shirley A., 85-0082M (2/85) 
Trump, Robert L., 84-0505M etc. (3/85) 
Turnbo, James R., 85-0042M (2/85) 
Ulman, Ray L., 85-0243M (5/85) 
Valle, Salvador B., 85-0210M (4/85) 
Van Dyke, Richard G., 85-0171M (5/85) 
Vincent, Claude L., 85-0275M (5/85) 
Waasdorp, David L., 84-0342M (4/85) 
Waggoner, Richard D., 84-0578M (2/85) 
Wagner, Nicklos S., 85-0212M (4/85) 
Walker, Douglas L., 85-0229M (5,6/85) 
Walker, Gary L., 84-0484M (1,4/85) 
Walker, V i r g i l E., 85-0257M (6/85) 
Walker, W. Craig, 84-0128M (6/85) 
Wantowski, John, 84-0562M (5/85) 
Warnock, Jack T., 85-0299M (5/85) 
Watson, Lois G., 84-04S5M (1,2/85) 
Weddle, James D., 84-0554M (1/85) 
White, Donna L., 85-0156M (5/85) 
White, John M., 84-0459M (1,2/85) 
White, William M., 84-0603M (6/85) 
Whitman, Larry A., 85-0224M (4/85) 
Wik, George J., 84-0137M (2/85) 
Wilkerson, Robert, 85-0335M (6/85) 
Wilkerson, William., 85-0032M (1/85) 
Wilson, Gary L., 84-0314M (6/85) 
Wilson, Marilyn, 85-0303M (5/85) 
Winona, Mary C, 85-0317M (6,6/85) 
Withers, Treva E., 85-0067M (6/85) 
Wolfe, James D., 85-0283M (5/85) 
Wood, B. Keith, 85-0074M (2/85) 
Wright, Amos M., 85-0126M (6/85) 
Wright, Dick H., 84-0155M (2/85) 
Wright, John L., 85-0186M (6/85) 
Wright, Ronald C, 81-0174M (5/85) 
Youtsey, James D., 85-0079M (2/85) 
Zehner, Da r r e l l , 84-0605M (1/85) 
Zeller, Gerald A., 84-0544M (1/85) 
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Adams-Pratt, G. Victoria (82-05171) 41 
A d s i t t , Anna M. (84-02227) 449 
Alcala, Pedro G. (84-01427) 202 
Aldrich, Mike A. (81-08607) 204 
Allen, Joseph M. (84-11335) 681 
Allen, LaJuan D. (82-02652) 432 
Alonzo, Juan (81-09123) 57,296,433 
Alvarez, Robert E. [82-09965 & 72 Or App 524 (1985)] 351 
Amell, Julia F. (84-00254) 541 
Amidon, Elgan E. (82-0249M) 612 
Amos, Christy [82-06927 & 72 Or App 145 (1985)] 326 
Anders, Sharon J. [82-10877 & 299 Or 205 (1985)] 861 
Anderson, Marlyn A. (83-02995) 51 
Anderson, Melvin W. (84-00822) 272 
Andes, Bernice V. (84-05381) 29 
A n f i l o f i e f f , Juan (TP-84014) 257 
Arndt, W i l l i A. [81-08483 & 74 Or App 20 (1985)] 851 
Aucone, Todd A. (84-01334, 84-02777, 84-02778 & 84-03525) 552 
Bacon, Erwin L. (83-11667 & 83-08519) 205 
Bacon, Gregory A. (83-10448) 555 
Baglien, Warren C. (84-00983) 128 
Bailey, Donald R. [82-06336 etc. & 71 Or App 782 (1984)] 302 
Barrett, David F. [81-02757 & 73 Or App 184 (1985)]- 803 
Barton, Timothy E. (83-01011) 144 
Bates, Shelbee J. (84-01846) 274 
Becker, Terri E. [81-08634 & 73 Or App 631 (1985)] 829 
Bennett, Pearleen K. (84-04804) 545,672 
Bjorkman, Marria J. (82-09835) 60 
Bland, John A. (83-07275) 538 
Blank, Rodger K. (84-07206 & 84-06182) 615 
Bloomfield, Dennis [82-07387 & 72 Or App 126 (1985)] 324 
Bodle, Darryl W. (84-04181)——-751 
Bogle, Teresa L. (84-03218) 615 
Bohnke, Pauline V. (82-06426) 146 
Bono, Anthony A. (80-11418) 242 
Booker, Arbon J. (83-07899, 83-06990 & 83-0273M) 233 
Bowen, Coy F. (83-11642) 432 
Bowen, Thomas H. (81-08859) 434 
Bowman, Leighton J. (82-09931) 420 
Bracht, Neil R. (84-04932) 616,673 
Bradshaw, Marie H. (82-00795) 1 
Brainerd, David F. (82-08311 & 82-07045) 276,473 
Brech, Anthony P. [83-04044 & 72 Or App 388 (1985)] 342,739 
Brock, Carol N. (82-05494) 232 
Brown, Lois (83-11056) 505 
Brown, William J. (Director, WCD) [73 Or App 250 (1985)] 810 
Bruce, John B. (83-10033) 135 
Brundage, Walter F. (83-12217) 474 
Bryant, Janna M. (83-10360) 556 
Burr, Elsie L. (84-03864) 29 
Burton, Kimberly (84-07083) 701 
Butler, Jimmy C. (84-06247) 755 
Cain, John E. (82-10108) 9,123 
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Callahan, Tommie D. (84-00721) 506 
Campbell, Betty J. (84-05230 & 84-00663) 557 
Campbell, Robin L. (82-04291, 82-04290, 82-04289 & 82-04288) 61 
Cardell, A l i c i a W. (84-05498) 712 
Carder, Sally (84-07474) 240 
Carlson, Or v i l l e L. (81-07256) 30 
Carter, Russell [81-05764 & 73 Or App 416 (1985)] 826 
Castaneda, Antonio 0. (84-07875, 84-05334 & 84-02608) 32,155 
Chambers, Donald K. (83-07354) 148 
Chapin, Marvin G. (83-11921) 474 
Chapman (Cronkite), Mindy L. (83-12211) 33 
Charley, Rick W. (83-08948) 451 
Chase, Sharon C. (83-11394) 415 
Chastain, Carl (82-05492) 259 
Chastain, Darrel A. [81-03963 etc. & 72 Or App 422 (1985)] 348 
Childers, Helena Faye [78-01507 & 72 Or App 765 (1985)] 367,670 
Christensen, David C. [83-00378 & 73 Or App 119 (1985)] 788 
Christensen, Marilyn J. [81-03090 etc. & 72 Or App 110 (1985)] 321 
Cisneros, Aristeo (84-08170) 617 
Clark, Chester A. [82-10864 & 72 Or App 397 (1985)] 344 
Clemons, Marilyn J. (82-11229, 82-11493 & 83-08716) 90 
Coburn, Mary K. (83-06608) 132 
Collison, David B. (84-08229) 506 
Combs, Garland (84-05836) 756 
Comstock,Dickie A. [82-07496 & 73 Or App 342 (1985)] 818 
Cook, Deborah M. (83-07636 & 83-03608) 542 
Cox, Stephen B. (83-12229) 243 
Craig, Robert D. (82-11435) 494 
C r i l l y , Robert T. (84-02442) 62 
Crossley, William F. (84-0533M) 58 
Croxford, Blaine E. (84-00513) 713 
Crump, Ronald D. (82-10192 & 83-10147) 557 
Currie, Gilbert R. (83-11175) 62 
Currie, Robert R. (83-11160) 208 
D'Lyn, Leia [82-00864 etc. & 74 Or App 64 (1985)] 855 
Daniel, Minnie A. (84-03123) 681 
Danton, Bonnie M. (84-10003) 561 
Davidson, Raymond P. (83-10512) 149 
Davis, Elnathan (84-06137) 617 
Day, Frances M.. (82-07180 & 83-09080) 129 
Dayton, John R. (83-03304) 210 
Dean, Howard (83-02503) 684 
Dean, Howard [82-05128 & 72 Or App 116 (1985)] 313 
Delepine, Robert L. (83-08797) 452 
Deller, Mark J. (83-05877) 558 
Del linger, James R. (84-03454) 424 
Delugach, Robert R. (83-03095) 63 
Destael, Liz A. (83-04946 & 83-04947) 453 
Devereaux, Sandy J. (83-02347) 156 
DeVoe, Charles D. (84-06905) 726 
Dew, Susan L. (83-08382) 35 
Dooley, Stephen C, (84-0245M) 505 
Dotson, Harold L. (83-06463) 759 
Doughty, Delwin A. (83-09598) 560 
Douglas, Michael R. (84-01493) 65 
Downey, Mark A. (83-11880) 714 
Downey, Mary A. (83-01911) 455 
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Dreiling, David R. (84-01130) 758 
Drew, James R. (83-03135) 570 
Dudley, Lory S. (82-06608) 66 
Eder, John K. [83-12044 & 72 Or App 54 (1985)] 53,315,618 
Edwards, Charles B. [82-06575 & 72 Or App 435 (1985)]——349,571 
Edwardson, Maurice L. (83-04745) 36 
Elwood, Olive J. [80-10264 & 298 Or 429 (1984)] 373 
Elwood, Olive J. [80-10264 & 72 Or App 771 (1985)] 370 
English, CD. (84-01867) 572 
Erickson, Dee A. (84-04406 & 84-04934) 619,740 
Erzen, Richard F. [82-01698 & 73 Or App 256 (1985)] 813 
Evans, Mercedes [82-04068 etc. & 73 Or App 795 (1985)] 846 
Ewing, Michael R. (82-05440) 436 
Farris, Bob L. (84-06132) 252 
Ford, Paul M. [82-09898 & 71 Or App 825 (1984)] 305 
Forney, Wilma (80-07538) 91 
Fouts, Leonard C. (84-00187 & 84-02610) 236 
Fowke, Ernest H. (83-03357, 83-03356 & 84-00247) 67 
Fox, Victoria W. (81-09173) 10 
Frisby, Kenneth L. (82-11013 & 83-05341) 280 
Gabriel, Daryl R. I I [82-00800 & 72 Or App 377 (1985)] 339 
Galberth, Edward E. (83-06181) 621 
Gambino, Ernest B. (83-05692) 508 
Garcia, Celia (84-00892) 538 
Gardner, Leroy (81-08924) 42 
Gatti [72 Or App 106 (1985)] 319 
Gese, Stephen P. (84-02846) 718 
G i l l e t t e , William S. (83-07352) 141 
Gould, Kathleen M. (84-05208) 458 
Grabenhorst, Charles W. (85-0175M) 727 
Grach, Patrick D. (82-11510) 67 
Graham, John A. (84-01383 & 84-03399) 574 
Grandjean, Claudio E. (83-07033) 253,459 
Greene, Deborah L. (83-05732) 575 
Greene, Kenneth L. [82-07607 etc. & 72 Or App 178 (1985)] 336 
Gribble, Brad T. (83-05126) 92 
Grimshaw, Edith (82-03319) 101 
Grimsley-Bruni, Stephanie A. (83-03880) 437 
Groshong, Joyce [81-05961 & 73 Or App 403 (1985)] 822 
Gurley, George M. (84-00079) 475 
Guse, James A. (81-06833 & 81-11397) 102 
Hacker, Donald A. (84-12383, 84-02755 & 82-05864) 706 
Halle, Gerald I . (82-02802) 515 
Halseth, Diane L. (84-05002) 623 
Hamilton, Winzel L. (83-09143) 215 
Hamrick, William G. (83-10263) 70 
Hankins, Dennis L. (83-10401) 440 
Hannum, Patrick M. (83-11929) 548 
Haret, Geraldine A. [82-05250 & 72 Or App 668 (1985)] 360 
Harman, Michael R.[82-02979 etc.& 71 Or App 724 (1984)]—300,418,727,776 
Hart, Cynthia L. (Bash)(83-06031) 73 
Harvey, Paul G. (83-08345 & 83-08344) 75 
Hastings, Johnnie M. (83-08523) 282 
Haughton, Dennis P. (83-10291 & 84-00494) 719 
Havice, Patrick J. (83-08177 & 83-08027) 625 
Hayes-Godt, Ruth B. (81-08445 & 82-11751) 670 
Hazelett, Pamela J. (84-01990) 743 
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Henderson, Nonda G. (84-05908)- 253,425 
Hess, Candy J. (82-08812) 12 
Might, Liddie B. (84-0265M) 726 
H i l l , Jimmie B. (83-11137) 728 
H i l l , Ronald G. (83-00528) 14 
Hoffee, Richard L. (84-05860) 248 
Hoke, Roy M. [83-07945 & 73 Or App 44 (1985)] 477,784 
Holland, Samuel L. (83-11601 & 83-07490) 578 
Hubbard, Sandra J. (82-04524 & 82-01681) 443 
Hubbard, Treva K. (83-12018) 425 
Hughes, William W. (83-02314 & 83-10466) 284 
Hulslander, Lyn A. (84-02564) -427 
Hunter, Terry L. (84-03009) 632 
Hutchins'oln, Daniel. L. (82-07685) 43 
Hutchinson, Delbert R. (83-09115 & 84-00654) 579 
Ingram, Ar l i s s [73 Or App 197 ( 1 9 8 5 ) ] — — 8 0 4 
Ingram, Ar l i s s [82-06472 & 72 Or App 168 (1985)] 331,760 
Ingram, Richard S. [82-09558 & 72 Or App 215 (1985)] 337 
International Paper Co. (Employer) 552 
I s i t t , Ralph W. (84-04808) 633 
Jayroe, Peter G. (84-01895) 443 
Jennings, Jerry L. (84-01244) 704 
Johnson, George E. (82-06854) 547,673 
Johnson, Howard E. (84-03590) 163 
Jones, Charles R. (82-06176) 54 
Kashuba, Kenneth R. (84-06918) 432 
Keeble, John P. (83-11875 & 84-01661) 480 
Keeney, Walter L. (83-09760) 261 
Killmer, Virgie [83-00075 & 72 Or App 626 (1985)] 354,670 
Kirkwood, Kenneth D. (83-09857) 43,216,216 
Kistner [74 Or App 131 (1985)] 858 
Kitchel, Kim B. [83-01162 & 73 Or App 132 (1985)] 795 
Klum, Robert D. (82-08975) 720 
Koronaios, George J. (83-07906 & 84-01435) 263 
Kratzer, Vickie L. (83-04163) 187 
Kristufek, David (82-09434) 286 
Kuhn, Terri L. [83-01668 & 73 Or App 768 (1985)] 841 
Kytola, Allan (82-06536) 15,54 
Langsev, Norris G. (83-00552) 581 
LaRoque, Edward J. [81-11384 etc. & 73 Or App 223 (1985) 806 
Lawson, Delbert (82-10501 & 82-11235) 460 
Lay, Jimmy C. (83-07577, 83-09456 & 84-04042) 583 
Lehane, Leonard B. (83-06585) 102 
Lester, Harold A. (82-08239) 217,241,745,745 
Lewis, William D. (83-11679) 446 
Loehr, Loretta C. (83-10921) 236 
Long, Harlan L. '(84-00149) 585,671,760 
Long, Larry C. (83-06154) 465 
Lopez, Delfina P. (81-06459 & 82-02139) 164 
Lorence, Michael [81-11404 & 72 Or App 75 (1985)] 317 
Louisignont, Clarence L. (83-08896) 38 
Lowery, M i l l i e (84-01055) 687 
Luedtke, Mark (Employer) [72 Or App 178 (1985)] 336 
Lusey, Barbara A. (83-09389 & 83-08870) 265 
Lyon, Curtis M. (83-04398) 20,481 
Mabou, Marion L. (80-09126) 106 
Macki, Bobbie L. (82-10850) 245,431 
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Madden, Jackie J. (82-05211) 47 
Maddock, Clinton L. (81-07219) 189 
Manke, James R. (84-02506) 587 
Manous, Gary L. (83-07482) 636 
Marl i n , Raymond J. (84-03188) 218 
Martina, David A. (82-02167) 55 
McAuliffe, Tim J. (84-01640) 76 
McBride, Wesley L. (84-05143) 761 
McCarty, Ronald D. (84-01350) 448,747 
McClaYan, Janet G. (84-05628) 590 
McCullough, A.G. (83-04115) 666 
McDonald, Robert K. (83-11884) 674 
McElmurry, Ace L. (83-05729) 199 
McGehee, Dena G. [81-10062 etc. & 72 Or App 12 (1985)] 311 
McGougan, James A. (84-00639, 84-00638 & 83-07673) 539 
McKenna, Carol (Beneficiary) (82-05037) 638 
McKenna, Terry J. (Deceased) (82-05037) 638 
McKinney, Michael L. (84-08202) 266,688 
Medina, John J. (84-02088) 639 
Mendoza, Michelle C. (84-05868) 641 
Mercier, Sally K. (84-02393) 593 
Meyer, Vincent L. (81-06150, 80-11612 & 80-11611) 761 
Mikolas, Dale A. (84-00698) 112,296 
M i l l e r , Anna (84-02995) 762 
M i l l e r , Edward 0. (79-03231 & 83-02511) 174,296,548 
M i l l e r , Edward 0. (82-0210M) 176,296,549 
M i l l e r , Harold M. (83-02346) 82 
M i l l e r , Ivy E. [82-04811 etc. & 73 Or App 159 (1985)] 800 
M i l l e r , Ronald S. (83-11683) 83 
M i l l s , Donald D. (82-11411) 219 
M i l l s , Jeffrey A. (84-05303) 239 
Misiak, Elsie H. (83-05278 & 83-05916) 543 
Moller, Lucinda A. (84-04787, 84-04786 & 83-11286) 642 
Monks, 01 in D. (83-00464) 481 
Monroe, John P. (84-02338 & 84-04742) 254 
Mooney, Gregory N. (84-00855 & 84-00568) 482 
Moore, Ray (84-01005) 466 
Munyon, Calvin L. (83-07197) 221 
Murphy, Patrick (83-03984 & 84-0184M) 667 
Mustoe, Erwin R. (76-00610 & 78-04474) 157,297,496 
Nacoste, Albert (83-10457) 76 
Neal, Robert E. (84-05167) 496 
Nelson, Dean W. (83-06793) 593 
Nelson, James E. (83-03501 & 84-00627) 645 
Nelson, Joy F. (84-04304) 287 
Nelson, Lynn 0. (84-02707) 113 
Newton, Randall R. (80-09516) 59 
Nielsen, Evald V. (83-08586 & 82-05317) 597 
Norgaard, Raymond C. (83-09014) 246,776 
Northey, Robert W. (83-01825) 78 
O'Brien, Dawn (83-09480) 762 
0'Dell, Donald S. (83-05083) 288 
O'Neal, Bob G. (84-01322) 255 
Osborn, Carl R. (83-10056, 84-01521 & 84-01692) 2,55 
Otnes, Donald 0. (83-09147) 522 
Owens, Kathy D. (84-04111) 767 
Page, Eugene A. [80-05763 etc. & 73 Or App 136 (1985)] 797 
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Parker, Benjamin G. (82-09534) 38,83 
Parker, Thomas D. [80-10438 & 73 Or App 790 ( 1 9 8 5 ) ] — — 8 4 4 
Perez, Jose G. [81-08151 & 72 Or App 663 (1985)] 357,671 
Perry, Edward C. Sr. (82-10426 & 82-11849) 748 
Pershall, James C. (83-06904) 497 
Peters, Nancy G. (84-02626) 597 
Peterson, Duane L. (84-02551) 84 
Pickett, Ronald A. (84-03535 & 84-05660) 675 
Pierpoint, C l i f f o r d L. (83-09140) 483 
Pilczynski, Robert M. (TP-84003) 39 
Pittman, Robert E. (83-01462 & 83-01463) 484 
Piwowar, Leokadia W. (82-09391) 21,297 
Podrabsky, Lori A. (84-08155) 729 
Poelwijk, James A. (84-00300) 241 
Poplin, James R. (84-0257M)--—-137 
Price, Tillman E. [83-00575 & 73 Or App 123 (1985)] 790 
P r o f f i t t , George W. (83-03141) 668 
Purdue, Timothy J. (83-05153 & 83-08538) 153 
Quesinberry, John D. (83-04157) 223 
Quinn, E.H. (84-04984 & 84-04985) 38 
Ragan, Susie F. [82-00988 & 73 Or App 363 (1985)] 819 
Rainwater, Claude L. (83-11974) 85 
Ray, Douglas N. (TP-84002) 124 
Ream, Lyris J. (79-10330) 115 
Rensing, Nancy J. (82-09149) 3 
Retchless, Cleve A. [79-04418 etc. & 72 Or App 729 (1985)] 365 
Reynolds, Robert E. (83-02654) 290 
Richmond, Desiree (Walser) (83-03785) 200 
Riddell, Ray A. (83-11652 & 84-01280) 266 
Ridge, Martin J. (83-04476) 691,768 
Riepe, Roger (TP-84005) 3 
Rivas, Bavila (84-07142) 524 
Rivera, Guadalupe (82-02812) 127 
Roberts [73 Or App 29 (1985)] 778 
Roberts, Frank R. (83-04813) 730 
Roberts, James H. (80-04810) 129 
Robinson, Everett E. (82-08760) 526 
Robinson, Maxine P. (82-05121 & 81-10158) 50 
Rodriguez, Luis A. (84-02821) 251 
Roff, Kenneth L. (83-03697, 83-07319 & 83-11827) 130 
Romeike, William H. (83-05132 & 83-03806) 749 
Rose, Tim A. (84-03928 & 84-05405) 225 
Rowe, Jeffery R. (82-08757) 127 
Russell, Hilary (84-03213) 470 
S a i v i l l e , Bradley D. (83-11737) 715 
Sassmen, Jerry [82-06927 & 72 Or App 145 (1985)] 326,598 
Saxton, Laurence E. (83-10671) 692,769 
Scharback, Richard A. (82-03750) 598 
Schiefelbein, Daniel R. (84-03040 & 84-06649) 647 
Schoenbeck, Maynard G. (83-11239) 539 
Schotte, Fred W. & Lu c i l l e M. (Employers) 552 
Schukow, George (84-04748) 242 
Schweitz, Russell D. (83-11543) 648 
Scott, Daniel (84-08741) 730 
Seiner, Betty L. (84-00691) 472 
S e l l , Daryl W. (84-08767) 649 
Shabot, Michael (84-03135) 600 
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Shaw, Igene~G\ (83-09266 & 84"^0l931) 239 
Sheesley, Mary N. (83-12252) 155 
Shipley, Jim D. (TP-84013) 116 
Short, Lee E. (83-00025) 137,194 
Shoulders, John A. [80-06247 & 73 Or App 811 (1985)] 849 
Shuck, Robert F. (82-11786) 160 
Simer, Andrew (81-06740) 118,154 
Si n c l a i r , Rinaldo F. (82-11050) 651 
Skoglie, Roland R. (83-12239) 26,121 
Smith, Donald E. (82-10115) 544 
Smith, Gavin L. (83-04541) 694 
Smith, John W. (83-04038) 227 
Smith, Joseph R. (83-11027) 651 
Smith, Kathy I . (83-03432 & 83-06838) 484 
Sorensen, Michael D. (83-08229) 292 
Spangler, Frank (81-02380) 698 
Spontak, Mary J. (83-06550 & 83-09006) 230 
Sprague, Gary A. (84-08039) 448 
Staley, Eva L. (Doner) (83-07726 & 83-09071) 731 
Stephan, Herman E. (84-00046) 246 
Stephens, Darlene L. (Youngblood) (83-02302 etc.) 610,714 
Sternberg, Fred H. (83-05655) 540 
Steward, Janet L. (84-08368) 604 
Stewart, Clara E. (83-05609) 181 
Stokes, Thomas J. (83-12156) 134 
Sturgis, Mark T. (84-02489) 715 
Sturtevant, B i l l M. (83-07658) 294 
Sullivan, Lawrence M. [81-06349 & 73 Or App 694 (1985)] 839 
Summers, James E. (83-08369) 498 
Tate, Donald J. (83-12098) 529,665 
Teem, Donald A. (84-06660) 770 
Thomas, Gary R. [81-02240 & 73 Or App 128 (1985)] 793 
Thomas, Joseph N. (84-00523) 501 
Thomas, Michael J. (84-01400) 252 
Thomas, Winnie M. (83-10920) 700 
Thomason, James W. [79-05982 & 73 Or App 319 (1985)] 815 
Thompson, Ernest E. (82-05609, 83-06222 & 84-04826) 605 
Thompson, Gary M. (84-00321 & 83-04597) 530 
Thompson, James S. (83-12052) 87 
Tope, Rosalie L. (84-02526) 490 
Townsend, Randy L. (83-08444) 58 
Travis, Pauline L. (82-03177) 194 
Turner, George M. (83-01646) 531 
Updike, Leo (83-08825 & 83-08826) 773 
Van Dinter, Donald M. (81-05303 etc.) 652,775 
Vanherwaarden, Janine (84-03747) 725 
Vining, James R. (84-00479 & 83-09064) 269 
Volk, Wayne A. [83-04354 & 73 Or App 643 (1985)] 836 
Voorhies, Peter G. (82-04559) 256 
Walker, W. Craig (84-00767 & 84-03849) 776 
Ward, Ernestine W. (82-01538) 731 
Ward, Harold D. (84-04502) 606,709 
Warner, Peter R. (TP-85004) 419 
Warrick, Curtis (81-09236) 27 
Weaver, Sylvia A. (84-01115, 84-04251 & 84-04252) 656 
Webb, Marion R. (83-07371) 660,750 
Welch, James C. (82-01160) 271 
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WellingtorTTTernon L. (82-10208)- 183 
Welsch, Patrick [81-08131 & 72 Or App 10 (1985)] -310 
West, Donald E. (83-10618 & 83-10619) 56 
Wheeler, Barbara A. (80-04710 & 81-03519) -122 
Wheeler, Kevin D. [81-06963 & 298 Or 452 (1984)] 376 
White, Dawn C. (83-09151)- 663 . 
Whitman, Ray A. [83-00043 xetc. & 73 Or App 73 (1985)] 785 
Wild, Karl J. (83-06997 & 84-02862) 491 
Wilkinson, Donald W. (83-09551) 201,297 
Willard, Clark H. (83-00576) 230,297 
Williams [298 Or 506 (1984)] 380 
Williams, Betty L. [80-10620 & 73 Or App 638 (1985)] 833 
Williams, Bud E. (83-09788)——421 
Williams, Robert B. (TP-85007) 711 
Winkelman, Norma N. (83-10010) 89 
Wood, David L. (83-02697 & 83-02213) 143 
Wood, Vivian M. (83-11831) 609 
Yates, Joyce E. (83-08766) 256 
Yock, Lewis M. (84-00449) 740 
Yoder, David A. (83-07861) 57,664 
Youngblood, Darlene L. (Stephens) (83-02302 etc.) 610,714 

-922-


