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MARIE H. BRADSHAW, C l a i m a n t 
J o l l e s , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-00795 
J a n u a r y 4, 1985 
O r d e r on Remand 

T h i s case i s b e f o r e the Board on remand from t he Court of 
Appeals w i t h i n s t r u c t i o n s t o r a t e t h e e x t e n t o f , c l a i m a n t 1 s 
permanent d i s a b i l i t y c o n s i d e r i n g c l a i m a n t ' s headache c o n d i t i o n 
which t h e c o u r t h e l d t o be compensable. Claimant argues t h a t she 
i s permanently and t o t a l l y d i s a b l e d . 

Claimant was 53 years o l d a t the time o f h e a r i n g . She has a 
t e n t h grade e d u c a t i o n . She has worked as a w a i t r e s s . For many 
years p r i o r t o her i n j u r y c l a i m a n t worked as a newspaper c a r r i e r . 
C laimant's i n j u r y was t o her l e f t f o o t . I n our e a r l i e r Order on 
Review we g r a n t e d c l a i m a n t an award of 70% f o r 94.5° scheduled 
l e f t f o o t d i s a b i l i t y . The c o u r t has found t h a t c l a i m a n t ' s 
headache c o n d i t i o n i s a compensable sequela o f her l e f t f o o t 
i n j u r y . On t h i s r e c o r d , the o n l y c o n d i t i o n f o r which c l a i m a n t i s 
e n t i t l e d t o an unscheduled d i s a b i l i t y award i s her headache 
c o n d i t i o n . She has p r e e x i s t i n g d i a b e t e s . However, as we noted i n 
our e a r l i e r o r d e r , her d i a b e t e s f l a r e d up a t the t i m e o f her 
i n j u r y b u t has r e t u r n e d t o i t s p r e i n j u r y s t a t e . There i s no 
i n d i c a t i o n t h a t c l a i m a n t ' s d i a b e t e s was d i s a b l i n g p r i o r t o her 
i n j u r y ; t h e r e f o r e i t need not be con s i d e r e d i n d e c i d i n g whether 
c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 

Claimant's f o o t i n j u r y p r e c l u d e s her from doing work which 
r e q u i r e s her t o be on her f e e t . Claimant t e s t i f i e d t h a t she has a 
headache a l l t he t i m e . She a l s o t e s t i f i e d t h a t sometimes i t gets 
v e r y bad so t h a t she "can't move." When asked whether she can 
work, c l a i m a n t t e s t i f i e d : 

"That a g a i n i s debatable because they come 
on. I never know. I t ' s always t h e r e . I 
always have a headache but sometimes i t ' s 
j u s t p r o g r e s s i v e l y worse, and when I have 
the headaches I can't get out of my c h a i r . 
And I have s a t t h e r e two or t h r e e days 
t r y i n g t o get r i d of a headache, so t h a t i s 
d e b a t a b l e . " 

Claimant's t r e a t i n g p h y s i c i a n , Dr. Machlan, was asked whether 
c l a i m a n t ' s headaches are d e b i l i t a t i n g . He responded: 

"Do you mean does she have t o s t a y i n 
bed? No, she doesn't. She gets up and 
goes around and goes about her normal 
a c t i v i t i e s , whatever t h a t i s , i n s p i t e o f 
the headaches, but she takes p a i n 
m e d i c a t i o n s t o h e l p her r e l i e v e i t 
p e r i o d i c a l l y . 

"Q. What e f f e c t would these headaches have 
on work a c t i v i t i e s on a 40-hour-per-week 
job? 

"A. That depends on the i n d i v i d u a l 
tremendously? 
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"Q. How about i n her case? 

"A. W e l l , w i t h her she says i t i n t e r f e r e d 
w i t h her a b i l i t y t o do i t and I have no 
reason t o q u e s t i o n t h i s . " 

Thus, c l a i m a n t h e r s e l f i s unsure whether her headaches would 
p r e v e n t her from w o r k i n g . Her t r e a t i n g d o c t o r notes t h a t she i s 
ab l e t o c a r r y on her d a i l y a c t i v i t i e s d e s p i t e t h e headaches and 
d e f e r s t o c l a i m a n t ' s own judgment whether t h e y p r e v e n t her from 
w o r k i n g . Based on these f a c t s , we are unable t o conclude t h a t 
c l a i m a n t i s m e d i c a l l y p r e v e n t e d from r e g u l a r g a i n f u l employment by 
her headache c o n d i t i o n . Thus, c l a i m a n t i s not permanently and 
t o t a l l y d i s a b l e d based on her p h y s i c a l c o n d i t i o n a l o n e . 

As we noted i n our p r e v i o u s o r d e r : 

"The o n l y j o b search she has done i s t o 
at t e m p t t o r e t u r n t o her p r e v i o u s 
o c c u p a t i o n . She has not p a r t i c i p a t e d i n 
v o c a t i o n a l r e h a b i l i t a t i o n . " 

We conclude t h a t c l a i m a n t has f a i l e d t o s a t i s f y t h e work search 
r e q u i r e m e n t s o f ORS 656.206(3). We, t h e r e f o r e conclude t h a t 
c l a i m a n t has f a i l e d t o prove t h a t she i s e n t i t l e d t o an award o f 
permanent t o t a l d i s a b i l i t y . 

C o n s i d e r i n g t h e impairment caused by c l a i m a n t ' s p e r s i s t e n t 
headaches as w e l l as th e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s 
such as c l a i m a n t ' s age and work e x p e r i e n c e , we conclude t h a t 
c l a i m a n t would be a p p r o p r i a t e l y compensated f o r her compensable 
headaches by an award o f 80° f o r 25% unscheduled d i s a b i l i t y . 

ORDER 

Claimant i s awarded 80° f o r 25% unscheduled d i s a b i l i t y f o r 
her headache c o n d i t i o n . Claimant's a t t o r n e y i s a l l o w e d 25% o f t h e 
in c r e a s e d compensation not t o exceed $3,000 as a reasonable 
a t t o r n e y ' s f e e . 

CARL R. 0SB0RN, C l a i m a n t WCB 83-10056, 84-01521 & 84-01692 
D a v i d F o r c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 4, 1985 
Coons, e t a l . , A t t o r n e y s O r d e r o f Abatement 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

The Board has r e c e i v e d c l a i m a n t ' s motion t o abate and 
r e c o n s i d e r our Order on Review dated December 7, 1984. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r the m o t i o n , t h e 
above noted Board o r d e r i s abated and e m p l o y e r / i n s u r e r i s 
requested t o f i l e a response t o t h e motion w i t h i n t e n days. 

IT IS SO ORDERED. 
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NANCY J . RENSING, C l a i m a n t WCB 82-09149 
Dwight R o n a l d G e r b e r , C l a i m a n t ' s A t t o r n e y J a n u a r y 4, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i on t o D i s m i s s 

and Motion t o S t r i k e 
T h e S A I F C o r p o r a t i o n h a s m o v e d f o r a n o r d e r d i s m i s s i n g c l a i m a n t ' s 

r e q u e s t f o r r e v i e w o r a l t e r n a t i v e l y s t r i k i n g c l a i m a n t ' s b r i e f o n t h e 
g r o u n d t h a t c l a i m a n t ' s b r i e f w a s n o t t i m e l y f i l e d . 

T h e r e i s no r e q u i r e m e n t i n t h e w o r k e r s ' c o m p e n s a t i o n l a w o r t h e 
B o a r d r u l e s w h i c h i n d i c a t e s t h a t a b r i e f m u s t b e f i l e d b y a p p e l l a n t 
o r r e s p o n d e n t b e f o r e t h e B o a r d w i l l r e v i e w t h e c a s e . ORS 6 5 6 . 2 9 5 ( 5 ) . 
W h i l e b r i e f s a r e a s i g n i f i c a n t a i d i n t h e r e v i e w p r o c e s s , t h e f a i l u r e 
t o f i l e a b r i e f o r t h e l a t e f i l i n g o f a b r i e f a r e n o t g r o u n d s f o r 
d i s m i s s a l o f a r e q u e s t f o r r e v i e w . T h e r e q u e s t f o r d i s m i s s a l h e r e b y 
i s d e n i e d . 

S A I F ' s m o t i o n t o s t r i k e c l a i m a n t ' s b r i e f r a i s e s t h e r e c u r r i n g 
p r o b l e m o f b r i e f s w h i c h a r e n o t t i m e l y f i l e d . A s S A I F p o i n t s o u t , t h e 
f i l i n g ' o f b r i e f s , u n l i k e t h e a v a i l a b i l i t y o f e v i d e n c e f o r h e a r i n g s , i s 
a m a t t e r w h i c h i s s o l e l y i n t h e c o n t r o l o f t h e a t t o r n e y s . T h e B o a r d 
i s o f t h e o p i n i o n t h a t i n o r d e r t o k e e p t h e a p p e l l a t e p r o c e s s 
o p e r a t i n g i n a n e f f i c i e n t a n d o r d e r l y m a n n e r i t i s i m p o r t a n t t h a t 
b r i e f s be f i l e d i n a t i m e l y m a n n e r o r t h a t s o m e r e a s o n b e g i v e n a n d 
p e r m i s s i o n b e o b t a i n e d f r o m t h e B o a r d f o r l a t e f i l i n g . T h e r u l e s s o 
p r o v i d e ^ OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) . A t t o r n e y s a r e a d m o n i s h e d t o f o l l o w t h e 
B o a r d ' s r u l e s c o n c e r n i n g t h e t i m e l i n e s s o f f i l i n g b r i e f s . 

H o w e v e r , a s a m a t t e r o f p r a c t i c e t h e B o a r d a l l o w e d l a t e s u b m i s 
s i o n s o f b r i e f s w h e n t h e b r i e f s a r e o n l y a f e w d a y s l a t e . I n t h i s 
i n s t a n c e c l a i m a n t ' s b r i e f w a s m a i l e d t w o d a y s l a t e . B a s e d o n o u r 
g e n e r a l p r a c t i c e , we d e c l i n e t o s t r i k e c l a i m a n t ' s b r i e f . 

We n o t e , h o w e v e r , t h a t o u r p r a c t i c e o f t o l e r a t i n g s u c h l a t e 
s u b m i s s i o n s i s a c t i v e l y u n d e r r e c o n s i d e r a t i o n by t h e B o a r d . We 
i n t e n d t o c l o s e l y m o n i t o r t h e f i l i n g o f b r i e f s t o d e t e r m i n e how b i g 
a p r o b l e m l a t e f i l i n g i s . A f t e r s t u d y a n d r e f l e c t i o n t h e B o a r d may 
c h a n g e i t s p r e s e n t p o l i c y t o a p o l i c y o f s t r i c t e n f o r c e m e n t o f o u r 
p r e s e n t r u l e . I n t h e m e a n w h i l e , S A I F ' s m o t i o n t o s t r i k e i s d e n i e d . 

ORDER 
T h e S A I F C o r p o r a t i o n ' s m o t i o n t o d i s m i s s a n d m o t i o n t o s t r i k e a r e 

d e n i e d . S A I F h a s t w e n t y d a y s f r o m t h e d a t e o f t h i s o r d e r i n w h i c h t o 
f i l e i t s R e s p o n d e n t ' s b r i e f . C l a i m a n t h a s t e n d a y s f r o m t h e d a t e o f 
t h e f i l i n g o f S A I F ' s r e s p o n d e n t ' s b r i e f t o f i l e a r e p l y b r i e f . 

ROGER R I E P E , C l a i m a n t T h i r d P a r t y TP-84005 
Kenneth A. Morrow, C l a i m a n t ' s A t t o r n e y J a n u a r y 8, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y T h i r d P a r t y D i s t r i b u t i o n O r d e r 
The SAIF C o r p o r a t i o n has p e t i t i o n e d t he Board f o r r e s o l u t i o n 

of a d i s p u t e c o n c e r n i n g t h e proper d i s t r i b u t i o n o f the proceeds of 
a t h i r d p a r t y r e c o v e r y o b t a i n e d by c l a i m a n t . ORS 656.593(1) ( d ) ; 
656.593(3). 

The f a c t s are not i n d i s p u t e . Claimant s u s t a i n e d s e r i o u s 
i n j u r i e s as a r e s u l t of a h e l i c o p t e r crash which o c c u r r e d i n the 
course of h i s employment i n March of 1979. Claimant f i l e d a 
workers' compensation c l a i m w i t h h i s employer's i n d u s t r i a l 
i n s u r e r , t h e SAIF C o r p o r a t i o n , and e l e c t e d t o pursue a c i v i l 
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a c t i o n f o r damages a l l e g i n g , among o t h e r t h i n g s , d e f e c t s i n t h e 
manufacture o f t h e h e l i c o p t e r and breach o f w a r r a n t y . See ORS 
656.154; 656.578. Claimant's workers* compensation c l a i m was 
accepted by SAIF and b e n e f i t s were p a i d . As o f February 1983 SAIF 
had i n c u r r e d i n excess of $68,000 i n c l a i m c o s t s , i n c l u d i n g c l o s e 
t o $38,000 f o r payment of c l a i m a n t ' s medical expenses. 

I n t h e s p r i n g or summer o f 1983, c l a i m a n t and t h e v a r i o u s 
t h i r d p a r t i e s a r r i v e d a t a proposed s e t t l e m e n t o f c l a i m a n t ' s t h i r d 
p a r t y a c t i o n . T h i s proposed s e t t l e m e n t agreement was communicated 
t o SAIF i n ord e r t o o b t a i n SAIF's a p p r o v a l . ORS 656.587. To 
e f f e c t u a t e s e t t l e m e n t o f c l a i m a n t ' s t h i r d p a r t y a c t i o n , SAIF 
agreed t o reduce i t s l i e n and accept $45,000 i n f u l l and f i n a l 
s a t i s f a c t i o n . See ORS 656.580(2); 656.593(3). I n c o n s i d e r a t i o n 
f o r t h e compromise of SAIF's l i e n , c l a i m a n t agreed t o re q u e s t t h a t 
h i s w o r k e r s ' compensation c l a i m be den i e d . I n f a c t , on or about 
September 23, 1983, c l a i m a n t s i g n e d a statement f o r m a l l y 
r e q u e s t i n g a d e n i a l o f h i s c l a i m . No d e n i a l was i s s u e d , however, 
and by l e t t e r dated January 4, 1984, SAIF a d v i s e d c l a i m a n t t h a t i t 
would be unable t o comply w i t h t h e terms o f i t s agreement w i t h 
c l a i m a n t i n view o f t h e Supreme Court's t h e n - r e c e n t d e c i s i o n i n 
Bauman v. SAIF, 295 Or 788 (1983). Bauman was decided on October 
25, 1983, and h e l d t h a t a c l a i m , once accepted, may not be denied 
unless t h e r e i s a showing of " f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y . " SAIF s t a t e d i t s b e l i e f t h a t Bauman p r e c l u d e d 
r e t r o a c t i v e d e n i a l o f c l a i m a n t ' s accepted c l a i m . Under these 
c i r c u m s t a n c e s , SAIF a d v i s e d c l a i m a n t t h a t i t was r e q u e s t i n g a 
d i s t r i b u t i o n o f the proceeds of c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t 
i n accordance w i t h t h e d i s t r i b u t i o n f o r m u l a c o n t a i n e d i n ORS 
656.593(1). 

Claimant's a t t o r n e y responded t o SAIF, s t a t i n g h i s b e l i e f 
t h a t t h e r e was no l e g a l b a s i s upon which SAIF c o u l d w i t h d r a w i t s 
a p p r o v a l o f c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t or demand any funds 
i n a d d i t i o n t o $45,000 as agreed. Claimant's a t t o r n e y s t a t e d , 
"That i s p a r t i c u l a r l y t r u e i n l i g h t o f the f a c t t h a t t h e 
s e t t l e m e n t agreement w i t h t he defendants would never have been 
reached had not SAIF made t h e agreement i t d i d . " Claimant's 
a t t o r n e y a l s o i n d i c a t e d c l a i m a n t ' s w i l l i n g n e s s t o abide by t h e 
terms of h i s agreement t h a t h i s workers' compensation c l a i m would 
be d e n i e d . Claimant's a t t o r n e y tendered a t r u s t account check i n 
the amount of $45,000 i n f u l l and f i n a l s a t i s f a c t i o n o f SAIF's 
l i e n . SAIF r e f u s e d c l a i m a n t ' s t e n d e r , and i t s a p p l i c a t i o n t o t h e 
Board f o l l o w e d . 

I n i t s submission t o the Board, SAIF s t a t e s t h a t i t has no 
a u t h o r i t y t o i s s u e a d e n i a l o f c l a i m a n t ' s accepted c l a i m s i n c e i t 
has no b a s i s f o r a l l e g i n g any m i s r e p r e s e n t a t i o n or concealment by 
c l a i m a n t i n c o n n e c t i o n w i t h h i s workers' compensation c l a i m . I n 
sup p o r t of i t s r e f u s a l t o comply w i t h i t s agreement, SAIF r e l i e s 
upon "a m a t e r i a l change i n the circumstances o f the p a r t i e s s i n c e 
SAIF gave i t s consent t o t h e s e t t l e m e n t " i n September of 1983. 
That " m a t e r i a l change" i s the c o u r t ' s Bauman d e c i s i o n p r o h i b i t i n g 
r e t r o a c t i v e d e n i a l s . SAIF s t a t e s t h a t i t would be u n j u s t t o 
r e q u i r e i t t o comply w i t h t he agreement i n l i g h t o f Bauman, s i n c e 
i t would r e s u l t i n o n l y p a r t i a l reimbursement o f i t s s t a t u t o r y 
l i e n , w h i l e c l a i m a n t would r e t a i n a l l o f h i s worke r s ' compensation 
r i g h t s and b e n e f i t s i n a d d i t i o n t o the proceeds of h i s t h i r d p a r t y 
r e c o v e r y . SAIF a l s o s t a t e s i t s w i l l i n g n e s s t o accept $45,000 i n 
f u l l and f i n a l s a t i s f a c t i o n o f i t s s t a t u t o r y l i e n i f , "Through t h e 
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mechanism of a w i t h d r a w a l by c l a i m a n t of h i s workers' compensation 
c l a i m i t would be deemed b i n d i n g upon the c l a i m a n t now and i n th e 
f u t u r e . " 

Claimant m a i n t a i n s t h a t h i s agreement w i t h SAIF i s b i n d i n g . 
Claimant seeks n o t h i n g more than an order d i r e c t i n g t h a t SAIF 
accept $45/000 i n f u l l and f i n a l s a t i s f a c t i o n of i t s l i e n , and 
t h a t c l a i m a n t ' s r e q u e s t f o r a d e n i a l o f h i s workers' compensation 
c l a i m be honored i n order t o a l l o w the d e n i a l t o become f i n a l by 
o p e r a t i o n o f law. 

Claimant's t h i r d p a r t y a c t i o n was s e t t l e d on a s t r u c t u r e d 
s e t t l e m e n t b a s i s , a c c o r d i n g t o the terms of which c l a i m a n t 
r e c e i v e d a cash payment of $100,000 upon s e t t l e m e n t and w i l l 
r e c e i v e $700 per month d u r i n g t he remainder o f h i s l i f e , a $25/000 
lump sum payment i n 1988, a $50,000 lump sum payment i n 1993 and a 
$100,000 lump sum payment i n 1998. When SAIF i n i t i a l l y a d v i s e d 
c l a i m a n t t h a t i t would be unable t o comply w i t h i t s agreement and 
is s u e a d e n i a l , i t was requested t h a t the $700 monthly payment be 
made d i r e c t l y t o SAIF u n t i l such time as i t s e n t i r e l i e n was 
s a t i s f i e d . I n i t s a p p l i c a t i o n t o the Board, SAIF s t a t e s t h a t as 
of March 22, 1982 a p p r o x i m a t e l y $68,310 i n workers' compensation 
b e n e f i t s had been p a i d . Presumably SAIF i s seeking an o r d e r 
d i r e c t i n g reimbursement i n t h i s amount w i t h no c l a i m f o r 
a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

The p a r t i e s ' f ocus i s on Bauman and whether i t p r e c l u d e s 
consummation of t h e i r agreement. Both p a r t i e s want t o execute 
t h e i r agreement; however, SAIF b e l i e v e s t h e r e i s a l e g a l 
impediment t o doing so. We agree w i t h c l a i m a n t t h a t Bauman v. 
SAIF, supra, does not p r e v e n t i m p l e m e n t a t i o n o f the p a r t i e s ' 
agreement. The concern which gave r i s e t o the Bauman d e c i s i o n was 
the p r a c t i c e o f employers and i n s u r e r s , which had been f o s t e r e d by 
the c o u r t ' s e a r l i e r d e c i s i o n i n Frasure v. A g r i p a c , 290 Or 99 
(1980 ) , o f a c c e p t i n g a c l a i m i n i t i a l l y , p a y i n g compensation and 
l a t e r denying t he c l a i m ab i n i t i o . I n support o f i t s c o n c l u s i o n 
i n Bauman, the c o u r t reasoned: 

"To a l l o w t he employer or the employer's 
i n s u r e r t o engage i n such v a c i l l a t i n g 
a c t i v i t y would encourage degrees of 
i n s t a b i l i t y i n the workers' compensation 
system t h a t we do not b e l i e v e the s t a t u t e 
c o n t e m p l a t e s . * * * We need not l i s t a l l o f 
t h e p o s s i b l e r a m i f i c a t i o n s of such conduct 
but i t i s r e a d i l y e v i d e n t t h a t problems 
i n v o l v i n g lapsed memories, m i s s i n g 
w i t n e s s e s , m i s s i n g medical r e p o r t s , and a 
host o f o t h e r d i f f i c u l t i e s would a r i s e from 
t h e delayed l i t i g a t i o n of t h e 
c o m p e n s a b i l i t y o f a c l a i m . " 295 Or a t 
793-94. 

None o f those concerns are present i n t h i s case, or o t h e r s l i k e 
i t , where t h e c l a i m a n t and i n d u s t r i a l i n s u r e r are d e a l i n g a t arms' 
l e n g t h i n an e f f o r t t o e f f e c t u a t e t he best p o s s i b l e r e s o l u t i o n of 
c l a i m a n t ' s t h i r d p a r t y a c t i o n and make a j u s t and proper 
d i s t r i b u t i o n o f the proceeds. See a l s o Kenneth N. Crocker, 36 Van 
Natta 1505 (1984). A l t h o u g h Bauman does not p r o h i b i t t h e p a r t i e s ' 
agreement, a p o t e n t i a l s t u m b l i n g b l o c k mentioned by n e i t h e r p a r t y 
i s ORS 656.236(1), t h e s t a t u t o r y p r o h i b i t i o n a g a i n s t r e l e a s e s . 
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That s t a t u t e p r o v i d e s , "No r e l e a s e by a worker or h i s 
b e n e f i c i a r y o f any r i g h t s under ORS 656.001 t o 656.794 i s v a l i d . " 
I n s e v e r a l cases we have r e f u s e d t o approve a p r o f f e r e d 
s t i p u l a t i o n on t h e b a s i s t h a t t h e s t i p u l a t i o n c o n s t i t u t e s a 
r e l e a s e i n v i o l a t i o n o f ORS 656.236(1). W i l l i a m J. H a m i l t o n , 36 
Van N a t t a 576 ( 1 9 8 4 ) ; Walter E. Ginn, 36 Van Nat t a 1 (1984) ; 
Warren C. Bacon, 35 Van Natta 1694 (19 8 3 ) ; Duane E. Maddy, 35 Van 
Na t t a 1629 (1 9 8 3 ) ; Donald T. Campbell, 35 Van N a t t a 1622 ( 1 9 8 3 ) ; 
A r n o l d Androes, 35 Van N a t t a 1619 (1983). Of these cases, 
H a m i l t o n was t h e o n l y one i n v o l v i n g d i s t r i b u t i o n o f t h e proceeds 
of a t h i r d p a r t y r e c o v e r y . I n t h a t case, c l a i m a n t and t h e 
i n d u s t r i a l i n s u r e r e n t e r e d i n t o a s t i p u l a t e d s e t t l e m e n t a c c o r d i n g 
t o t h e terms of which t h e i n s u r e r waived t he r i g h t t o recover i t s 
c l a i m c o s t s , t h e r e b y a l l o w i n g c l a i m a n t t o r e c e i v e a g r e a t e r 
p o r t i o n o f h i s t h i r d p a r t y r e c o v e r y , which was o b t a i n e d by 
judgment. I n exchange f o r t h i s waiver by the i n s u r e r , c l a i m a n t 
agreed t h a t t h e i n s u r e r would r e c e i v e a c r e d i t i n the amount o f 
i t s c l a i m c o s t s a g a i n s t any f u t u r e workers' compensation b e n e f i t s 
t o which t h e c l a i m a n t might o t h e r w i s e become e n t i t l e d , up u n t i l a 
date c e r t a i n . We r e f u s e d t o approve the p a r t i e s ' proposed 
s e t t l e m e n t agreement on t h e b a s i s of our c o n c l u s i o n t h a t i t 
v i o l a t e d t h e s t a t u t o r y p r o h i b i t i o n a g a i n s t r e l e a s e s . We a l s o 
found some s u p p o r t f o r our c o n c l u s i o n i n SAIF v. Parker, 61 Or App 
47 ( 1 9 8 2 ) , i n which t h e c o u r t a f f i r m e d our d e c i s i o n t h a t an 
i n d u s t r i a l i n s u r e r i s r e q u i r e d t o determine i t s a n t i c i p a t e d f u t u r e 
c l a i m c o s t s pursuant t o ORS 656.593(1) ( c ) , and t h a t i n t h e absence 
of such a d e t e r m i n a t i o n , t h e i n s u r e r i s r e s p o n s i b l e f o r f u t u r e 
c o s t s j u s t as i f t h e r e had been no t h i r d p a r t y r e c o v e r y . 

Most r e c e n t l y i n W i l l i a m M. B i r d , 36 Van N a t t a 1571 ( 1 9 8 4 ) , 
we r e f u s e d t o approve a s t i p u l a t e d o r d e r s u b m i t t e d by c l a i m a n t and 
th e SAIF C o r p o r a t i o n on t h e grounds t h a t t h e p a r t i e s ' s t i p u l a t i o n 
v i o l a t e d ORS 656.236(1). The purpose and i n t e n t o f t h e p a r t i e s ' 
agreement was t o p r o v i d e f o r a w i t h d r a w a l o f c l a i m a n t ' s w o r k e r s ' 
compensation c l a i m i n exchange f o r SAlF's agreement t o waive i t s 
p o t e n t i a l s t a t u t o r y l i e n . I n t h a t case, c l a i m a n t had f i l e d a 
workers' compensation c l a i m , but no b e n e f i t s had been p a i d by SAIF. 

I n n e i t h e r Hamilton nor B i r d d i d we co n s i d e r t h e p r o v i s i o n s 
of ORS 656.587, which p r o v i d e s : 

"Any compromise by the worker or o t h e r 
b e n e f i c i a r i e s or the l e g a l r e p r e s e n t a t i v e 
of t h e deceased worker of any r i g h t o f 
a c t i o n a g a i n s t an employer or t h i r d p a r t y 
i s v o i d u n l e s s made w i t h t h e w r i t t e n 
a p p r o v a l o f t h e pa y i n g agency o r , i n t h e 
event o f a d i s p u t e between the p a r t i e s , by 
order o f t h e Board. ORS 656.236 does n ot 
a p p l y t o compromises and s e t t l e m e n t s under 
ORS 656.578 t o 656.597." (Emphasis 
s u p p l i e d . ) 

I n H a m i l t o n we s t a t e d , "* * * [ C ] o n s i d e r a t i o n s i n v o l v i n g t h e 
r e l e a s e o f r i g h t s under t h e Workers' Compensation Act can and do 
a r i s e i n t h e c o n t e x t o f s e t t l e m e n t o f d i s p u t e s a r i s i n g under ORS 
656.593." 36 Van N a t t a a t 581. See a l s o Lonnie G. M i l l e r , 31 Van 
Na t t a 103 (1 9 8 1 ) . The underscored p o r t i o n of ORS 656.587 suggests 
t h a t t h i s c o n c l u s i o n may have been i n e r r o r , a t l e a s t w i t h r e s p e c t 
t o d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . 
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The p o l i c y u n d e r l y i n g the s t a t u t e s g o v e r n i n g r e c o v e r y a g a i n s t 
t h i r d p a r t i e s i s t h a t the u l t i m a t e l o s s f o r wrongdoing s h o u l d f a l l 
upon the wrongdoer, w i t h a c o r o l l a r y b e i n g not a l l o w i n g a c l a i m a n t 
t o o b t a i n a double r e c o v e r y . O l l i e R a t e r , 34 Van N a t t a 739, 740 
(1982) ; 2A Larson, Workmen's Compensation Law, §§ 71.10, 71.20 
(1983) . The t h i r d p a r t y r e c o v e r y s t a t u t e s are i n t e n d e d t o p r o v i d e 
f o r an employer's or i n s u r e r ' s r e c o v e r y , from r e s p o n s i b l e t h i r d 
p e rsons, of b e n e f i t s p a i d t o i n j u r e d workers and t h e i r 
dependents. Ore Ida Foods v. I n d i a n Head, 290 Or 909, 912 
( 1 9 8 1 ) . I f ORS 656.587 was ambiguous, we would c o n s i d e r these 
p o l i c i e s i n c o n s t r u i n g t h e s t a t u t e t o a l l o w a r e l e a s e of an 
i n j u r e d worker's r i g h t s under the Workers' Compensation Law i n t h e 
p r e s e n t c o n t e x t . The s t a t u t e i s not ambiguous, however, and by 
i t s terms excepts t h e a p p l i c a t i o n of ORS 656.236 t o s e t t l e m e n t s 
n e g o t i a t e d i n the c o n t e x t of a t h i r d p a r t y a c t i o n . F u r t h e r 
e x a m i n a t i o n o f our p r i o r d e c i s i o n s i n H a m i l t o n , B i r d and Lonnie G. 
M i l l e r , supra, w i l l serve t o i d e n t i f y t he scope of t h i s e x c e p t i o n . . 

I n H a m i l t o n t h e c l a i m a n t ' s t h i r d p a r t y r e c o v e r y had been 
o b t a i n e d by a judgment. The agreement e n t e r e d i n t o by t h e 
c l a i m a n t and the i n d u s t r i a l i n s u r e r was n e g o t i a t e d a f t e r 
c o m p l e t i o n of the t h i r d p a r t y a c t i o n . D i s t r i b u t i o n of t h e t h i r d 
p a r t y proceeds would have been made i n accordance w i t h t h e f o r m u l a 
c o n t a i n e d i n ORS 656.593(1). There was no need f o r t h e i n d u s t r i a l 
i n s u r e r t o approve a proposed s e t t l e m e n t of c l a i m a n t ' s t h i r d p a r t y 
a c t i o n . There was no c a l l f o r the p a r t i e s t o reach an agreement 
c o n c e r n i n g what p o r t i o n of the proceeds i t might be " j u s t and 
p r o p e r " f o r the i n d u s t r i a l i n s u r e r t o accept i n s a t i s f a c t i o n of 
i t s l i e n . ORS 656.593(3). ORS 656.587, and the e x c e p t i o n t o ORS 
656.236 c o n t a i n e d t h e r e i n , was not a p p l i c a b l e i n t h a t case. 

M i l l e r was discussed i n Hamilton and i n v o l v e d d i s t r i b u t i o n of 
a t h i r d p a r t y s e t t l e m e n t . The Board approved an agreement between 
the c l a i m a n t and the i n d u s t r i a l i n s u r e r , whereby the i n s u r e r 
waived i t s l i e n f o r f u t u r e c l a i m c o s t s . I n c o n s i d e r a t i o n f o r t h i s 
w a i v e r , t h e c l a i m a n t was t o r e c e i v e the balance r e m a i n i n g a f t e r 
payment of the i n s u r e r ' s accepted c l a i m c o s t s , ORS 656.593(1) (d ) , 
and the c l a i m a n t agreed t h a t the i n s u r e r would be g r a n t e d a c r e d i t 
i n t he amount of t h e r e m a i n i n g balance a g a i n s t any b e n e f i t s t o 
which he might o t h e r w i s e become e n t i t l e d i n the t w e l v e months 
f o l l o w i n g e x e c u t i o n of t h e agreement. I n Hamilton we s t a t e d , "To 
t h e e x t e n t t h a t our d e c i s i o n today i s i n c o n s i s t e n t w i t h our p r i o r 
d e c i s i o n i n [ M i l l e r ] , M i l l e r i s o v e r r u l e d . " 

On f u r t h e r r e f l e c t i o n , i t appears t h a t Hamilton and M i l l e r 
were not i n c o n s i s t e n t . M i l l e r i n v o l v e d a d i s t r i b u t i o n o f 
s e t t l e m e n t proceeds. By v i r t u e of ORS 656.587, the p a r t i e s were 
f r e e t o e n t e r i n t o t h e i r agreement, even i f i t had some elements 
of a r e l e a s e which would o t h e r w i s e be p r o h i b i t e d by ORS 
656.236(1). As d i s c u s s e d above, Hamilton i n v o l v e d d i s t r i b u t i o n o f 
a t h i r d p a r t y r e c o v e r y o b t a i n e d by judgment, and ORS 656.587 had 
no a p p l i c a t i o n . H a m i l t o n , t h e r e f o r e , i s d i s t i n g u i s h a b l e from 
M i l l e r , and the former d i d not serve t o o v e r r u l e t h e l a t t e r . 

I n W i l l i a m M. B i r d , s upra, the c l a i m a n t agreed t o w i t h d r a w 
h i s workers' compensation c l a i m i n order t o " f u l l y pursue h i s 
l e g a l remedies a g a i n s t t h e t h i r d p a r t y . . . " The SAIF 
C o r p o r a t i o n agreed t o waive i t s p o t e n t i a l l i e n a g a i n s t the 
proceeds of any r e c o v e r y t h a t c l a i m a n t might o b t a i n t h r o u g h h i s 
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c i v i l a c t i o n . I t was u n c l e a r from t h e proposed agreement 
s u b m i t t e d by th e p a r t i e s whether c l a i m a n t had i n i t i a t e d a c i v i l 
a c t i o n and, i f so, what t h e s t a t u s was. Our r e f u s a l t o approve 
t h e agreement was not i n c o n s i s t e n t w i t h ORS 656.587 because t h e r e 
was no i n d i c a t i o n t h a t a s e t t l e m e n t o f a t h i r d p a r t y a c t i o n was 
bein g n e g o t i a t e d . I t i s o n l y i n the c o n t e x t of a s e t t l e m e n t under 
t h e s t a t u t e s g o v e r n i n g t h i r d p a r t y r e c o v e r y t h a t t h e p r o h i b i t i o n 
a g a i n s t r e l e a s e s does not a p p l y . 

I n sum we b e l i e v e t h a t ORS 656.587 means what i t says. I t i s 
a narrow e x c e p t i o n t o the s t a t u t o r y p r o h i b i t i o n a g a i n s t r e l e a s e s . 
A l t h o u g h ORS 656.593(2) p r o v i d e s t h a t the p o r t i o n o f a t h i r d p a r t y 
r e c o v e r y r e t a i n e d by th e c l a i m a n t " s h a l l be i n a d d i t i o n t o th e 
compensation" t o which the c l a i m a n t i s e n t i t l e d under t h e A c t , ORS 
656.587 n e v e r t h e l e s s a l l o w s the c l a i m a n t t o r e l e a s e t h a t r i g h t i n 
c e r t a i n c i r c u m s t a n c e s . 

I n c o n c l u s i o n , we h o l d t h a t Bauman v. SAIF, sup r a , does not 
pr e v e n t i m p l e m e n t a t i o n o f the p a r t i e s ' agreement w i t h r e g a r d t o a 
j u s t and proper d i s t r i b u t i o n o f the proceeds o f c l a i m a n t ' s t h i r d 
p a r t y r e c o v e r y . Nor does ORS 656.236(1), the s t a t u t o r y 
p r o h i b i t i o n a g a i n s t r e l e a s e s , s i n c e t h a t s t a t u t e does not a p p l y t o 
compromises and s e t t l e m e n t s under the t h i r d p a r t y r e c o v e r y 
p r o v i s i o n s . ORS 656.587. A c c o r d i n g l y , t h e p a r t i e s may execute 
t h e i r agreement, and SAIF s h a l l be p a i d and r e t a i n o u t o f t h e 
proceeds o f c l a i m a n t ' s t h i r d p a r t y r e c o v e r y $45,000 i n f u l l and 
f i n a l s a t i s f a c t i o n o f i t s s t a t u t o r y l i e n . 

IT IS SO ORDERED. 

LANCE V. BEMTZ, C l a i m a n t WCB 83-10205 & 83-11280 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J a n u a r y 9, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l s o f bot h h i s a g g r a v a t i o n 
c l a i m and o c c u p a t i o n a l disease c l a i m f o r a low back c o n d i t i o n . 

The Board a f f i r m s the o r d e r w i t h the f o l l o w i n g comment. I n 
Garbutt v. SAIF, 297 Or 148, 151 (1984 ) , the Supreme Court s t a t e d 
t h a t a p h y s i c i a n ' s r e p o r t i s not i n d i s p e n s a b l e i n a worke r s ' 
compensation c l a i m . The worker's or o t h e r l a y t e s t i m o n y may or 
may not c a r r y t h e burden o f p r o v i n g t h e c l a i m . A f t e r c o n d u c t i n g 
our de novo re v i e w o f the r e c o r d , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y , 
we f i n d t h a t the preponderance o f the p e r s u a s i v e evidence f a i l s t o 
e s t a b l i s h e i t h e r a compensable a g g r a v a t i o n or o c c u p a t i o n a l disease 
c l a i m . 

ORDER 

The Referee's order dated June 26, 1984 i s a f f i r m e d . 
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JOHN E. CAIN, C l a i m a n t WCB 82-10108 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J a n u a r y 9, 1985 
John L. Svoboda, D e f e n s e A t t o r n e y O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by the Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s review of those p o r t i o n s o f 
Referee McCullough's o r d e r which s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . Claimant c r o s s - r e q u e s t s r e v i e w 
s e e k i n g a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s p l u s a p e n a l t y 
and a s s o c i a t e d a t t o r n e y f e e . 

Claimant compensably i n j u r e d h i s low back i n November 1977. 
Three myelograms have been performed on c l a i m a n t and he has 
undergone one discectomy. The l a s t arrangement of compensation 
was when a s t i p u l a t i o n was approved i n May 1982. Claimant has 
r e c e i v e d awards t o t a l i n g 192° f o r 60% unscheduled d i s a b i l i t y by 
D e t e r m i n a t i o n Orders and s t i p u l a t i o n . At t h e time of t h e l a s t 
arrangement of compensation, c l a i m a n t t e s t i f i e d t h a t he c o u l d 
s t a n d f i v e m i n u t e s , walk one b l o c k , had p a i n i n h i s back and down 
t o h i s t o e s , was i n p a i n 90% t o 95% of t h e t i m e , c o u l d l i f t f o u r 
t o f i v e pounds and s l e p t o n l y two hours per n i g h t . 

Claimant's t e s t i m o n y a t the h e a r i n g i n t h i s case was 
remarkably s i m i l a r t o h i s p r i o r t e s t i m o n y r e g a r d i n g the n a t u r e , 
e x t e n t and l o c a t i o n of h i s symptoms and r e s u l t i n g l i m i t e d 
a c t i v i t i e s . However, w i t h o u t any s u p p o r t i n g e l a b o r a t i o n or 
d e t a i l , c l a i m a n t says h i s p a i n i s now worse. 

The medical evidence o f f e r s c l a i m a n t l i t t l e s u p p o r t . S h o r t l y 
b e f o r e the l a s t award of compensation i n May 1982, Orthopaedic 
C o n s u l t a n t s performed a comprehensive e x a m i n a t i o n i n November 
1981. S h o r t l y a f t e r the l a s t award i n May 1982, c l a i m a n t f i r s t 
c o n s u l t e d Dr. Smith on r e f e r r a l from h i s a t t o r n e y i n October 
1982. A comparison of Orthopaedic C o n s u l t a n t ' s 1981 r e p o r t w i t h 
Dr. Smith's 1982 r e p o r t r e v e a l s t h a t the o n l y r e a l d i f f e r e n c e i s 
i n t he s t r a i g h t l e g r a i s i n g t e s t . However, i n view of the 
i m p r e c i s e and s u b j e c t i v e n a t u r e of t h i s t e s t , i . e . , t h a t d i f f e r e n t 
examiners can get d i f f e r e n t r e s u l t s on d i f f e r e n t days, t h e f a c t 
t h a t t h e r e i s o n l y a 15° d i f f e r e n c e between the two t e s t s , and t h e 
absence of any o t h e r f i n d i n g s which would i n d i c a t e a w o r s e n i n g , we 
f i n d t h e medical evidence i s not p e r s u a s i v e i n e s t a b l i s h i n g an 
a g g r a v a t i o n . 

Nor do we f i n d c l a i m a n t ' s t e s t i m o n y s u f f i c i e n t l y p e r s u a s i v e 
i n t he circumstances of t h i s case. As f a r as d e t a i l i s concerned, 
c l a i m a n t ' s t e s t i m o n y i n t h i s p r o ceeding i s about 99% t h e same as 
h i s t e s t i m o n y i n May 1982 a t the time of t h e l a s t award o f 
compensation. Alt h o u g h c l a i m a n t n e v e r t h e l e s s concludes t h a t he i s 
now worse, l i k e t he Referee, we are not w i l l i n g t o accept 
c l a i m a n t ' s view as c o n c l u s i v e when we c o n s i d e r the r e c o r d as a 
whole. 

T u r n i n g t o c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w , c l a i m a n t i s 
e n t i t l e d t o no a d d i t i o n a l t i m e l o s s because we uphold the 
a g g r a v a t i o n d e n i a l and because t h e r e i s no evidence of any 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work which would have t r i g g e r e d 
t h e d u t y t o pay i n t e r i m compensation pending acceptance or d e n i a l 
of an a g g r a v a t i o n c l a i m . We a l s o f i n d t h a t no p e n a l t y or a t t o r n e y 
f e e i s w a r r a n t e d . 
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We t a k e no p o s i t i o n on whether c l a i m a n t s h o u l d have s u r g e r y 
because t h e r e c o r d does n ot r e v e a l t h a t a u t h o r i z a t i o n has been 
req u e s t e d f o r s u r g e r y . Dr. Smith merely s t a t e s t h a t c l a i m a n t 
•should be o f f e r e d s u r g i c a l e x p l o r a t i o n . " I f s u r g e r y i s re q u e s t e d 
and t h e s u r g e r y i s found reasonable and necessary, t h e n c l a i m a n t 
may be e n t i t l e d t o have h i s c l a i m reopened a t t h e t i m e he a c t u a l l y 
s u b m its t o s u r g e r y . 

ORDER 

The Referee's o r d e r dated March 29, 1983 i s r e v e r s e d . 
Board Member Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t t o t h a t p o r t i o n o f t h e m a j o r i t y ' s 
o r d e r which f i n d s t h a t c l a i m a n t has not e s t a b l i s h e d a compensable 
a g g r a v a t i o n c l a i m . 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must prove t h a t 
h i s o r i g i n a l compensable c o n d i t i o n has worsened s i n c e t h e l a s t 
award or arrangement o f compensation. ORS 656.273(1). He i s n o t 
r e q u i r e d t o show a s u b s t a n t i a l worsening. Mosqueda v. ESCO 
C o r p o r a t i o n , 54 Or App 736 (1981). 

I agree w i t h t he Referee t h a t c l a i m a n t has e s t a b l i s h e d t h a t 
h i s c o n d i t i o n has s l i g h t l y worsened s i n c e t he l a s t arrangement o f 
compensation. I n r e a c h i n g my c o n c l u s i o n , I am p a r t i c u l a r l y 
persuaded by Dr. Smith's f i n d i n g s . Dr. Smith noted a degree o f 
s c i a t i c t e n d e r n e s s , which was s u g g e s t i v e o f a c o n t i n u i n g nerve 
r o o t compression or i r r i t a t i o n syndrome. S c i a t i c tenderness i s 
not mentioned i n Orthopaedic C o n s u l t a n t ' s r e p o r t which was 
re l e a s e d p r i o r t o the l a s t arrangement o f compensation. 
Fu r t h e r m o r e , Dr. Smith r e p o r t e d a " s t r o n g l y p o s i t i v e " s t r a i g h t 
r i g h t l e g r a i s i n g t e s t . Claimant's r e a c t i o n was p o s i t i v e a t 30°, 
whereas d u r i n g t h e C o n s u l t a n t ' s e x a m i n a t i o n t h e r i g h t l e g was 
p o s i t i v e a t 45°. Based on these f i n d i n g s , Dr. Smith opined t h a t 
c l a i m a n t ' s c o n d i t i o n s t r o n g l y suggested t h a t he was hav i n g 
s u f f i c i e n t d i f f i c u l t y and was i n f a c t worsening. 

I t a k e no p o s i t i o n on t h e o t h e r i s s u e s addressed i n t h e 
m a j o r i t y ' s o r d e r . 

VICTORIA W. FOX, C l a i m a n t WCB 81-09173 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 9, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Reviewed by Board Members Barnes and F e r r i s . 

Claimant r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r which 
a f f i r m e d a D e t e r m i n a t i o n Order which had awarded c l a i m a n t 64° f o r 
20% unscheduled d i s a b i l i t y . Claimant contends t h a t she i s 
e n t i t l e d t o a g r e a t e r unscheduled award f o r her shoulder 
d i s a b i l i t y and t o an a d d i t i o n a l scheduled award f o r her arm 
d i s a b i l i t y . 

I n J u l y 1976 c l a i m a n t f i l e d a c l a i m a l l e g i n g her work 
a c t i v i t i e s as a veneer grader had a f f e c t e d her r i g h t s h o u l d e r and 
arm. Claimant was diagnosed as having s u s t a i n e d t r a u m a t i c 
a r t h r i t i s o f t h e a c r o m i o c l a v i c u l a r j o i n t and a s u b l u x a t i o n o f t h e 
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s t e r n o c l a v i c u l a r j o i n t , b o t h i n v o l v i n g t h e r i g h t c l a v i c l e . 
C laimant's c l a i m was accepted, a p p a r e n t l y on the b a s i s o f an 
o c c u p a t i o n a l d i s e a s e . 

I n October 1976 c l a i m a n t underwent s u r g e r y , which i n v o l v e d 
e x c i s i o n of the d i s t a l and p r o x i m a l ends of her r i g h t c l a v i c l e . 
I n A p r i l 1977 a second s u r g e r y was performed t o e x c i s e another 
p o r t i o n of the d i s t a l end of t h e c l a v i c l e . 

A f t e r maximum r e c o v e r y , the r e s i d u a l e f f e c t s i n the s h o u l d e r 
i n c l u d e a l o s s o f 40° a b d u c t i o n and some d i s a b l i n g p a i n . The 
r e s i d u a l e f f e c t s i n c l a i m a n t ' s r i g h t arm i n c l u d e i n a b i l i t y t o l i f t 
o b j e c t s i n excess of f i v e pounds, reduced g r i p s t r e n g t h and 
o c c a s i o n a l p a i n and numbness i n the index f i n g e r and thumb. 
Because of the f i n g e r / t h u m b problems, c l a i m a n t i s unable t o w r i t e 
l e g i b l y f o r more than about h a l f a page or t o o p e r a t e a t y p e w r i t e r 
f o r more than about f i v e m i n utes. 

A f t e r her s u r g e r i e s , c l a i m a n t ' s a t t e m p t s t o r e t u r n t o a 
v a r i e t y of p r o g r e s s i v e l y - l e s s - s t r e n u o u s p o s i t i o n s i n t h e m i l l 
proved u n s u c c e s s f u l . Claimant then completed a v o c a t i o n a l 
r e h a b i l i t a t i o n program t o become a r e g i s t e r e d nurse. At t h e time 
of h e a r i n g , c l a i m a n t was employed as a " l i g h t d u t y " nurse i n a 
n u r s i n g home. Claimant i s not r e q u i r e d t o — and p r o b a b l y c o u l d 
not — l i f t p a t i e n t s ; her d u t i e s are l i m i t e d t o such f u n c t i o n s as 
a d m i n i s t e r i n g m e d i c a t i o n s , d r e s s i n g wounds and s c h e d u l i n g o t h e r 
s t a f f members. 

We agree w i t h c l a i m a n t ' s c o n t e n t i o n t h a t she has e s t a b l i s h e d 
e n t i t l e m e n t t o a scheduled award f o r l o s s of use of her r i g h t 
arm. A separate and a d d i t i o n a l award should be made f o r l o s s o f 
f u n c t i o n of a scheduled body p a r t r e g a r d l e s s whether the scheduled 
impairment i s t r a c e a b l e t o an i n j u r y t o an unscheduled p o r t i o n o f 
the body. Walker v. Compensation Dept., 248 Or 195 ( 1 9 6 7 ) ; Jean 
F. N y l i n , 34 Van Natta 1193 ( 1 9 8 2 ) . Claimant experiences 
o c c a s i o n a l s h o o t i n g p a i n and numbness i n a p o r t i o n of her hand. 
These symptoms have r e s u l t e d i n decreased a b i l i t y t o do such 
t h i n g s as d r i v e a c a r , w r i t e and t y p e . We conclude t h a t c l a i m a n t 
has demonstrated a l o s s of f u n c t i o n i n her r i g h t f o r e a r m a r i s i n g 
from her shoulder c o n d i t i o n . 

We b e l i e v e t h a t an award f o r 10% l o s s of the f o r e a r m w i l l 
a d e q u a t e l y compensate c l a i m a n t f o r her impairment i n t h a t p a r t of 
her body. 

We a f f i r m and adopt the r e l e v a n t p o r t i o n s of t h e Referee's 
or d e r on the i s s u e of unscheduled d i s a b i l i t y . 

ORDER 

The Referee's order dated October 26, 1982 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . Claimant i s awarded 15° f o r 10% l o s s 
of the r i g h t f o r e a r m . T h i s award i s i n a d d i t i o n t o a l l p r i o r 
awards. Claimant's a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d 
d i s a b i l i t y g r a n t e d by t h i s o r d e r , as and f o r a reasonable a t t o r n e y 
f e e . The remainder of the Referee's order i s a f f i r m e d . 
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CANDY J . HESS, C l a i m a n t WCB 82-08812 
G a t t i & G a t t i , C l a i m a n t ' s A t t o r n e y s J a n u a r y 9, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w and c l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of Referee T. Lavere Johnson's o r d e r t h a t : 
(1) g r a n t e d c l a i m a n t an award of 64° f o r 20% unscheduled 
d i s a b i l i t y t o her low back i n l i e u o f 16° f o r 5% g r a n t e d by 
D e t e r m i n a t i o n Order; (2) awarded c l a i m a n t ' s a t t o r n e y a p e n a l t y o f 
25% o f an a t t o r n e y f e e awarded by a p r e v i o u s l i t i g a t i o n o r d e r ; and 
(3) awarded c l a i m a n t ' s a t t o r n e y an i n s u r e r p a i d f e e f o r p r e v a i l i n g 
on t h e p e n a l t y i s s u e . The i s s u e s on review a r e : (1) t h e e x t e n t 
of c l a i m a n t ' s d i s a b i l i t y ; and (2) t h e p r o p r i e t y o f t h e p e n a l t y 
awarded t o c l a i m a n t ' s a t t o r n e y . The Board m o d i f i e s t h e Referee's 
o r d e r . 

On de novo re v i e w we agree w i t h t h e Referee t h a t c l a i m a n t i s 
e n t i t l e d t o an award o f 20% unscheduled permanent d i s a b i l i t y t o 
her low back. 

The p e n a l t y i s s u e a r i s e s out of a c o m p l i c a t e d s e t o f 
p r o c e d u r a l f a c t s . Claimant s u f f e r e d a compensable i n j u r y on 
May 22, 1981. Her c l a i m was accepted on J u l y 2, 1981 and c l o s e d 
by a D e t e r m i n a t i o n Order dated March 1 , 1982 which was a f f i r m e d by 
a second D e t e r m i n a t i o n Order dated March 10, 1982. N e i t h e r 
D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t any permanent d i s a b i l i t y 
award. 

Claimant requested a h e a r i n g on the i s s u e o f t h e t i m e l i n e s s 
of t h e c l o s u r e of her c l a i m . On August 3 1 , 1982 Referee Peterson 
e n t e r e d an o r d e r t h a t s e t a s i d e t h e March 1982 D e t e r m i n a t i o n 
Orders and remanded t h e c l a i m t o SAIF f o r f u r t h e r p r o c e s s i n g . The 
o r d e r a l s o awarded c l a i m a n t ' s a t t o r n e y a fee t o be p a i d out of 
c l a i m a n t ' s a d d i t i o n a l compensation, b o t h temporary and permanent, 
i f any. SAIF request e d Board r e v i e w . 

On December 1 , 1982, w h i l e SAIF's request f o r r e v i e w was 
s t i l l p e n ding, c l a i m a n t ' s c l a i m was a g a i n c l o s e d by a 
D e t e r m i n a t i o n Order t h a t g r a n t e d c l a i m a n t an award o f 16° f o r 5% 
permanent d i s a b i l i t y t o her low back. 

On June 13, 1983 t h e Board a f f i r m e d Referee Peterson's 
August 3 1 , 1982 o r d e r . No f u r t h e r appeal was t a k e n . I t was not 
u n t i l June 24, 1983 t h a t SAIF p a i d c l a i m a n t ' s a t t o r n e y t h e f e e s 
awarded by Referee Peterson's August 1982 o r d e r . I t i s SAIF's 
p o s i t i o n t h a t t h e p o r t i o n of t h e compensation due and payable t o 
c l a i m a n t t h a t r e p r e s e n t e d her a t t o r n e y ' s fee was not 
"compensation," and was, t h e r e f o r e , not s u b j e c t t o ORS 656.313(1), 
which p r o v i d e s t h a t , " F i l i n g by an employer or t h e i n s u r e r o f a 
request f o r r e v i e w or c o u r t appeal s h a l l not s t a y payment o f 
compensation t o a c l a i m a n t . " 

SAIF s t a t e s i n i t s b r i e f t h a t , " A t t o r n e y fees are not 
compensation...." (Emphasis i n o r i g i n a l . ) While t h e r e i s 
a u t h o r i t y t h a t e m p l o y e r / i n s u r e r p a i d a t t o r n e y f e e s i n a d d i t i o n t o 
compensation, e.g., i n a p e n a l t y s i t u a t i o n under ORS 656.382(1), .. 
are not "compensation," Mobley v. SAIF, 58 Or App 394 ( 1 9 8 2 ) , t h e 
Board has c o n s i s t e n t l y r u l e d t o t h e c o n t r a r y where t h e f e e s are 
payable from compensation under ORS 656.386(2). I n t h i s case, 
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c l a i m a n t ' s a t t o r n e y ' s f e e was t o be p a i d from compensation awarded 
by Referee Peterson's August 3 1 , 1983 o r d e r . SAIF C o r p o r a t i o n 
i n t e n t i o n a l l y w i t h h e l d payment of t h e f e e pending Board r e v i e w . 

The Board most r e c e n t l y d i s c u s s e d t h i s i s s u e i n Robert G. 
P e r k i n s , 36 Van N a t t a 1050, 1051 ( 1 9 8 4 ) , where we s t a t e d : 

•Our p r i o r d e c i s i o n s h o l d i n g t h a t t h e 
i n s u r e r i s r e q u i r e d t o pay c l a i m a n t ' s 
a t t o r n e y ' s fee pending Board review when 
the f e e i s payable out o f c l a i m a n t ' s 
compensation, are a l l based upon a s i n g l e 
r a t i o n a l e : 

"'The Board concludes t h a t when 
compensation i s o r d e r e d p a i d t o a c l a i m a n t , 
the sums due do not l o s e t h e i r c h a r a c t e r 
and i d e n t i f i c a t i o n as compensation s i m p l y 
because the c l a i m a n t i s o b l i g a t e d t o pay a 
p o r t i o n of t h a t compensation t o an a t t o r n e y 
as a f e e . I v a n W. Davidson, [2 Van Na t t a 
106 ( 1 9 6 9 ) ] . 

"'The f a c t t h a t an a t t o r n e y has a l i e n upon 
a percentage of t h e compensation payable 
does not d e s t r o y t h e s t a t u s of t h a t p o r t i o n 
of an award as "compensation." Jose 
Mendoza, [8 Van Na t t a 97, 98 (1972) ] . 

"'The Board concludes and f i n d s t h a t ORS 
656.313 compels an employer or t h e S t a t e 
A c c i d e n t Insurance Fund t o pay the 
compensation ordered p a i d by a h e a r i n g 
o f f i c e r , t he board or c o u r t , and t h a t t he 
p o r t i o n of the compensation payable over t o 
the a t t o r n e y does not l o s e [ i t s ] i d e n t i t y 
as compensation. Carlos V. R i o s , [8 Van 
Nat t a 85, 86 (1972) ] . ' 

"We adhere t o the r a t i o n a l e expressed i n 
our e a r l i e r d e c i s i o n s . Fees payable out o f 
compensation pursuant t o ORS 656.386(2) 
r e t a i n t h e i r i d e n t i t y as 'compensation.'" 

We c o n t i n u e t o adhere t o the above-quoted r a t i o n a l e . SAIF's 
f a i l u r e t o pay c l a i m a n t ' s a t t o r n e y t h a t p o r t i o n o f c l a i m a n t ' s 
compensation a u t h o r i z e d as an a t t o r n e y fee was improper. We agree 
t h a t a 25% p e n a l t y i s a p p r o p r i a t e . However, we f i n d no s t a t u t o r y 
b a s i s t o award the p e n a l t y t o c l a i m a n t ' s a t t o r n e y , p a r t i c u l a r l y 
where, as here, c l a i m a n t ' s a t t o r n e y was a l s o awarded an i n s u r e r 
p a i d a t t o r n e y fee f o r p r e v a i l i n g on t h e p e n a l t y i s s u e . 
A c c o r d i n g l y , t h a t p o r t i o n of the Referee's order t h a t awards 
c l a i m a n t ' s a t t o r n e y a p e n a l t y w i l l be m o d i f i e d t o award t h e 
p e n a l t y t o c l a i m a n t . 

ORDER 

The Referee's order dated February 2 1 , 1984 as amended by t h e 
or d e r dated A p r i l 13, 1984 i s m o d i f i e d . Claimant i s awarded a 
p e n a l t y of 25% o f $1,090 t o be p a i d by t h e SAIF C o r p o r a t i o n . That 
p o r t i o n of the Referee's order t h a t awarded a p e n a l t y t o 

-13-



c l a i m a n t ' s a t t o r n e y i s s e t a s i d e . The remainder of t h e Referee's 
or d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded an a t t o r n e y f e e 
of $650 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

Reviewed by Board Members Barnes and Lewis. 

Claimant r e q u e s t s r e v i e w of those p o r t i o n s o f Referee 
Mongrain's o r d e r t h a t d e c l i n e d t o assess a p e n a l t y and a t t o r n e y 
f e e a g a i n s t t h e i n s u r e r because i t u n i l a t e r a l l y o f f s e t a p r e v i o u s 
overpayment a g a i n s t c u r r e n t temporary d i s a b i l i t y b e n e f i t s . 
Claimant contends t h a t a p e n a l t y and a t t o r n e y f e e i s a p p r o p r i a t e 
and t h a t t h e i n s u r e r waived i t s r i g h t t o r e cover i t s overpayment 
by f a i l i n g t o seek a u t h o r i z a t i o n f o r t h e o f f s e t a t t h e t i m e o f a 
p r i o r s t i p u l a t e d o r d e r t h a t awarded b e n e f i t s t o c l a i m a n t . 

Claimant was compensably i n j u r e d i n December 1974. A 
D e t e r m i n a t i o n Order i s s u e d i n January 1979; among o t h e r t h i n g s , i t 
c r e a t e d an overpayment of temporary d i s a b i l i t y b e n e f i t s . 
A p p r o x i m a t e l y h a l f of t h e overpayment was recovered by t h e 
i n s u r e r ' s o f f s e t a g a i n s t t h e permanent d i s a b i l i t y b e n e f i t s awarded 
by t h e D e t e r m i n a t i o n Order. Claimant appealed t h e D e t e r m i n a t i o n 
Order. On May 7, 1979 a Referee approved a s t i p u l a t i o n which 
g r a n t e d c l a i m a n t a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s . That 
s t i p u l a t i o n d i d not mention any p r i o r overpayment or c u r r e n t 
s e t o f f . 

I n October 1982 the c l a i m was reopened because o f an 
a g g r a v a t i o n . At t h a t t i me the i n s u r e r began t o o f f s e t i t s p r i o r 
overpayment pu r s u a n t t o former OAR 436-54-320. Claimant r e q u e s t e d 
a h e a r i n g a l l e g i n g t h a t t h e i n s u r e r was i m p r o p e r l y r e c o v e r i n g t h e 
overpayment. The Referee found t h a t , a l t h o u g h OAR 436-54-320 was 
i n v a l i d a t e d by Forney v. Western S t a t e s Plywood, 66 Or App 155 
( 1 9 8 3 ) , t h e i n s u r e r ' s a c t i o n i n t a k i n g t h e o f f s e t was not 
unreasonable. We agree and a f f i r m t h a t p o r t i o n of t h e Referee's 
o r d e r c o n c e r n i n g a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . 

On t h e waiver i s s u e , we agree w i t h c l a i m a n t t h a t the\ i n s u r e r 
has waived i t s r i g h t t o recover the overpayment by f a i l i n g x t o 
r a i s e t h e i s s u e a t t h e t i m e of t h e 1979 s t i p u l a t i o n . I n Forney, 
the c o u r t h e l d t h a t an i n s u r e r may not u n i l a t e r a l l y r e c o v e r an 
a l l e g e d overpayment. I t s p e c i f i c a l l y r e s e r v e d t h e q u e s t i o n of 
whether t h e r i g h t t o recover an overpayment may be waived by d e l a y 
i n r a i s i n g t h e i s s u e . 66 Or App a t 160. A l t h o u g h t h e Forney 
c o u r t d i d not decide t h i s i s s u e , we b e l i e v e t h a t i t i s c o n t r o l l e d 
by t h e p r i n c i p l e of res j u d i c a t a as d e s c r i b e d by t h e c o u r t i n 
M i l l i o n v. SAIF, 45 Or App 1097 (1980). 

I n M i l l i o n t h e c o u r t h e l d t h a t res j u d i c a t a a p p l i e s 

". . . not o n l y t o every c l a i m i n c l u d e d i n 
t h e p l e a d i n g s but a l s o t o every c l a i m which 
c o u l d have been a l l e g e d under the same 
'aggregate of o p e r a t i v e f a c t s which compose 
a s i n g l e o c c a s i o n f o r j u d i c i a l r e l i e f 
T a y l o r v. Baker, 279 Or 139, 144, 566 P2d 
884 (1977) . . . " 45 Or App a t 1102. 

RONALD G. H I L L , C l a i m a n t 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

WCB 83-00528 
J a n u a r y 9, 1985 
O r d e r on R e v i e w 
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I n t h i s case, under t h e same s e t of o p e r a t i v e f a c t s which gave 
r i s e t o t h e s t i p u l a t i o n , t he i n s u r e r c o u l d have a s s e r t e d i t s c l a i m 
t o an o f f s e t . The overpayment was i n e x i s t e n c e a t t h a t t i m e and 
was known t o t h e i n s u r e r . The s t i p u l a t i o n allowed, c l a i m a n t 
a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s a g a i n s t which an o f f s e t 
c o u l d have been t a k e n . A l t h o u g h t h e s t i p u l a t i o n o b v i a t e d t h e need 
f o r a f o r m a l h e a r i n g , i t was not v a l i d u n t i l i t was approved by a 
Referee. Thus, i t f u n c t i o n s as the e q u i v a l e n t of an "occasion f o r 
j u d i c i a l r e l i e f " as the c o u r t used the phrase i n M i l l i o n . 

ORDER 

The Referee's o r d e r s dated November 29, 1983 and February 24, 
1984 are a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f 
t h e Referee's o r d e r s a u t h o r i z i n g the i n s u r e r t o o f f s e t an a l l e g e d 
overpayment are r e v e r s e d . The remainder of t h e Referee's o r d e r s 
are a f f i r m e d . Claimant's a t t o r n e y i s awarded $350 f o r s e r v i c e s on 
Board review t o be p a i d by the i n s u r e r . 

ALLAN KYTOLA, C l a i m a n t WCB 82-06536 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 9, 1985 
B r i a n L. Pocock, D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review of Referee Brown's 
order t h a t s e t a s i d e a D e t e r m i n a t i o n Order t h a t had r e d e t e r m i n e d 
the e x t e n t of c l a i m a n t ' s d i s a b i l i t y and reduced a permanent t o t a l 
d i s a b i l i t y award t o an award of 128° f o r 40% unscheduled 
d i s a b i l i t y . The employer contends t h a t i t has proven t h a t 
c l a i m a n t i s no l o n g e r permanently and t o t a l l y d i s a b l e d . Claimant 
argues t h a t t h e Referee and t h e Board l a c k j u r i s d i c t i o n over t h i s 
case. A c c o r d i n g l y , he moves t o d i s m i s s . Claimant a l s o moves t o 
s t r i k e t he employer's r e p l y b r i e f on the ground t h a t i t r e l i e s on 
evidence not c o n t a i n e d i n the r e c o r d . 

The Board f i n d s t h a t i t has j u r i s d i c t i o n and, t h e r e f o r e , 
denies c l a i m a n t ' s motion t o d i s m i s s . The Board a l s o denies 
c l a i m a n t ' s motion t o s t r i k e . However, the Board w i l l , not c o n s i d e r 
any "evidence" c o n t a i n e d i n the employer's r e p l y b r i e f which i s 
not c o n t a i n e d i n the r e c o r d . 

Claimant i s a 6 3 - y e a r - o l d former l o g g e r who compensably 
i n j u r e d h i s l e f t shoulder and neck on May 16, 1974 when a c h a i n 
saw k i c k e d back and knocked him t o the ground. P r i o r t o t h a t 
i n j u r y c l a i m a n t had compensably i n j u r e d h i s low back and had 
undergone two l a m i n e c t o m i e s . Claimant was g r a n t e d an award f o r 
15% unscheduled d i s a b i l i t y f o r the e a r l i e r i n j u r y by a Referee's 
or d e r dated October 8, 1974. 

I n February 1975 Dr. H a l f e r t y of t h e D i s a b i l i t y D e t e r m i n a t i o n 
D i v i s i o n examined c l a i m a n t . He opined: 

" 1 . Degenerative i n t e r v e r t e b r a l d i s k 
disease and d e g e n e r a t i v e a r t h r i t i s of t h e 
lumbar spin e as w e l l as d e g e n e r a t i v e 
changes i n t h e c e r v i c a l s p i n e w i t h 
r a d i c u l i t i s and c h r o n i c s t r a i n . 
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"2. I t would appear t h a t t h i s p a t i e n t 
would not be a b l e t o c o n t i n u e h i s usu a l 
l o g g i n g o c c u p a t i o n . He s t a t e d t h a t he 
a l r e a d y has an a l t e r n a t i v e v o c a t i o n s t a r t e d 
as he i s l e a r n i n g a d e a l e r s h i p i n c h a i n 
saws." 

Dr. Hickman performed a p s y c h o l o g i c a l e x a m i n a t i o n i n February 
1975. He opined t h a t c l a i m a n t was e x p e r i e n c i n g an a n x i e t y 
r e a c t i o n a t t r i b u t a b l e t o h i s o n - t h e - j o b i n j u r i e s . Dr. Hickman d i d 
not b e l i e v e t h a t f u r t h e r p s y c h o l o g i c a l a s s i s t a n c e was needed. I n 
A p r i l 1975 Dr. C o r r i g a n , t he t r e a t i n g o r t h o p e d i c surgeon a t t h a t 
t i m e , opined t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . I n May 1975 
Dr. Mathews examined c l a i m a n t and noted t h a t c l a i m a n t was t h e n 
w o r k i n g i n a saw shop and t h a t c l a i m a n t ' s hands showed evidence 
t h a t he was do i n g moderate t o heavy manual l a b o r . Dr. Mathews d i d 
not b e l i e v e c l a i m a n t would be ab l e t o r e t u r n t o l o g g i n g p a r t l y 
because o f med i c a l f a c t o r s and p a r t l y because of o t h e r unnamed 
f a c t o r s . On J u l y 7, 1975 a D e t e r m i n a t i o n Order i s s u e d awarding 
c l a i m a n t 35% unscheduled d i s a b i l i t y due t o the 1974 i n j u r y . 

• 
I n August 1975 Dr. Luce, a n e u r o l o g i s t , r e p o r t e d t h a t 

c l a i m a n t had marked c e r v i c a l and lumbar p a t h o l o g y , b u t t h a t 
s u r g e r y would o n l y be i n d i c a t e d i f t h e s p i n a l c o r d was i m p a i r e d . 
I n September 1975 Dr. Moers, a f a m i l y p r a c t i t i o n e r , r e p o r t e d t h a t 
c l a i m a n t was " c o m p l e t e l y and permanently d i s a b l e d from r e t u r n i n g 
t o heavy l a b o r . " I n November 1975 Dr. Mathews r e p o r t e d : 

"There are some r e p o r t s from Doctor Moers, 
t h e most r e c e n t b e i n g September, 1975 
i n d i c a t i n g h i s f e e l i n g t h a t t h e p a t i e n t i s 
i n a s t a t e o f bad c h r o n i c d i s a b i l i t y . I 
t h i n k t h a t t h e r e i s evidence t o i n d i c a t e 
t h e p a t i e n t i s not as b a d l y d i s a b l e d as 
Doctor Moers would i m p l y i n h i s r e p o r t . I 
am r e f e r r i n g p a r t i c u l a r l y t o the appearance 
o f h i s hands and t o h i s r a t h e r gross 
tendency t o exaggerate d i s a b i l i t y on 
p h y s i c a l t e s t i n g . " 

I n May 1976 Dr. Dunn, a n e u r o l o g i s t , performed a myelogram on 
c l a i m a n t and noted worsening o f t h e r o o t s l e e v e d e f e c t s a t C4-5. 
Claimant developed m e n i n g i t i s as a r e s u l t o f t h e myelogram. He 
e v e n t u a l l y sought t r e a t m e n t a t t h e Mayo c l i n i c . By September 1976 
the m e n i n g i t i s was under c o n t r o l . 

I n November 1976 Dr. L u t h e r , a p s y c h i a t r i s t , examined 
c l a i m a n t and noted t h a t c l a i m a n t a t t h a t time had a f r a n c h i s e 
s e l l i n g l o g g i n g equipment. He opined t h a t c l a i m a n t tended toward 
a p a r a n o i d p e r s o n a l i t y . He concluded: 

" I do not see h i s p s y c h i a t r i c problem as 
overwhelming i n t h e p s y c h o t i c sense 
a l t h o u g h I am sure i t i s a s i g n i f i c a n t 
f a c t o r i n h i s o v e r a l l m edical s i t u a t i o n . " 

I n January 1977 Dr. G i l s d o r f examined c l a i m a n t and op i n e d : 

" I f e e l t h a t t h i s man d e f i n i t e l y must be 
c o n s i d e r e d , i n view o f h i s h i s t o r y and 
c u r r e n t s t a t u s , a permanent t o t a l 
d i s a b i l i t y . He has m u l t i p l e c o m p l i c a t i n g 
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f a c t o r s i n t h i s d i s a b i l i t y b u t h i s main 
o r i g i n o f d i s a b i l i t y i s h i s t r u n c a l 
s k e l e t o n , t h a t i s , c e r v i c a l , d o r s a l and 
lumbar s p i n e . . . . His d i s a b i l i t y i s 
o b v i o u s l y c o m p l i c a t e d by h i s p s y c h i a t r i c 
c o n d i t i o n , p r e c l u d i n g any s i g n i f i c a n t 
chance o f v o c a t i o n a l r e h a b i l i t a t i o n . 

On February 25, 1977 a D e t e r m i n a t i o n Order i s s u e d g r a n t i n g 
c l a i m a n t an award f o r permanent t o t a l d i s a b i l i t y . 

I n September 1977 c l a i m a n t attempted t o have Dr. O'Toole, 
another o f c l a i m a n t ' s t r e a t i n g d o c t o r s , s t a t e t h a t t h e r e was a 
c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s m e n i n g i t i s and some d e n t a l 
problems. Dr. O'Toole r e p o r t e d : 

" I r e a l l y f e e l t h a t I have reached t h e 
l i m i t o f my p a t i e n c e w i t h [ c l a i m a n t ] . He 
has been f r e q u e n t l y abusive d u r i n g our 
c o n t a c t s i n the past and inasmuch as he has 
no s i g n i f i c a n t ongoing medical problem t h a t 
r e q u i r e s my c l o s e care i n the immediate 
f o r e s e e a b l e f u t u r e , I w i l l ask him t o seek 
med i c a l h e l p elsewhere." 

I n March 1980 Dr. Weinman performed an e x a m i n a t i o n on 
c l a i m a n t and opined: 

" [ T ] h e f a c t t h a t he walks very r a p i d l y when 
I see him go by the window and doesn't walk 
v e r y r a p i d l y , when he's i n t h e room, has a 
g r e a t d e a l o f p a i n and g r i m a c i n g and t h e 
f a c t t h a t h i s f u n c t i o n a l o v e r l a y c l o u d s t he 
e x a m i n a t i o n , i s ve r y i n t e r e s t i n g . 

" I , t o o , f e e l h i s impairment i s not t o t a l 
and t h a t i t would most a c c u r a t e l y f a l l i n 
the range of 20% of whole body permanent 
p h y s i c a l impairment and l o s s o f p h y s i c a l 
f u n c t i o n i n the c e r v i c a l s p i n e area, and 
25% whole body permanent p h y s i c a l 
impairment and l o s s of p h y s i c a l f u n c t i o n o f 
the whole body f o r h i s lumbar s p i n e area." 

Chart notes from Dr. Dunn from mid 1980 t o e a r l y 1981 i n d i c a t e 
t h a t c l a i m a n t ' s c o n d i t i o n was i m p r o v i n g w i t h v i t a m i n i n j e c t i o n s , 
p h y s i c a l t h e r a p y and r e d u c t i o n o f p a i n m e d i c a t i o n . I n August 1981 
Dr. Dunn r e p o r t e d : 

" [ C l a i m a n t ] has undergone u t i l i z a t i o n o f 
v i t a m i n B-12 as w e l l as some i n t e r m i t t e n t 
p h y s i c a l t h e r a p y and a drug r e d u c t i o n 
program. . . . I f e e l he has been a b l e t o 
be m a i n t a i n e d i n a much b e t t e r s t a t u s as a 
r e s u l t of t h i s and has been a b l e t o 
i n c r e a s e h i s a c t i v i t i e s a l s o . I do not 
f e e l t h a t he i s s u f f i c i e n t l y improved t o be 
a b l e t o r e t u r n t o work and, i n f a c t , i t 
would p r o b a b l y be a mistake t o do so as 
v i r t u a l l y any type of j o b t h a t he would 
have t o be employed w i t h would i n v o l v e t h e 
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use o f h i s hands, arms, or l e g s and would 
p o t e n t i a l l y aggravate h i s s i t u a t i o n . " 

On November 24, 1981 Dr. G i l s d o r f r e p o r t e d t h a t i n h i s 
o p i n i o n c l a i m a n t c o n t i n u e d t o be e s s e n t i a l l y unemployable. I n 
December 1981 t h e Southern Oregon Medical C o n s u l t a n t s examined 
c l a i m a n t and o p i n e d : 

"There i s marked f u n c t i o n a l o v e r l a y and i t 
does i n t e r f e r e w i t h t h e e x a m i n a t i o n . I t i s 
f e l t by a l l t h r e e examiners t h a t h i s 
s u b j e c t i v e c o m p l a i n t s f a r outweigh t h e 
f i n d i n g s . I t i s a l s o recommended t h a t an 
MMPI be o b t a i n e d f o r a data base. I t i s 
f e l t t h a t h i s work l i m i t a t i o n would be t h a t 
o f l i g h t . " 

D octors B o l t o n and Mcintosh o f the c o n s u l t i n g panel approved 
c l a i m a n t f o r r e l e a s e t o do s e v e r a l l i g h t j o b s i n m i l l w o r k . 

For some reason, t h e employer "reopened" t h e c l a i m i n 
February 1981. On June 23, 1982 the Board i s s u e d an Own Motion 
D e t e r m i n a t i o n . 34 Van N a t t a 738 (19 8 2 ) . I n t h a t o r d e r t h e Board 
r e j e c t e d t h e employer's s u g g e s t i o n t h a t i t r e e v a l u a t e c l a i m a n t ' s 
permanent d i s a b i l i t y . The o r d e r r e f e r r e d t h e r e q u e s t f o r 
r e d e t e r m i n a t i o n o f t h e permanent d i s a b i l i t y award t o t h e 
E v a l u a t i o n D i v i s i o n . On J u l y 1 , 1982 a D e t e r m i n a t i o n Order i s s u e d 
t e r m i n a t i n g c l a i m a n t ' s award f o r permanent t o t a l d i s a b i l i t y and 
g r a n t i n g an award f o r 40% unscheduled d i s a b i l i t y . Claimant 
r e q u e s t e d a h e a r i n g . 

On October 18, 1982 Dr. G i l s d o r f r e p o r t e d : 

" I f e e l he i s r e s t r i c t e d t o t h e a c t i v i t y 
t o l e r a n c e s more p r o b a b l y o f a l i g h t work 
s t a t u s r a t h e r t h a n l i g h t t o medium, b u t by 
past d e s c r i p t i o n o f p h y s i c a l a c t i v i t i e s , he 
i s not capable of c a r r y i n g on these 
a c t i v i t i e s f o r an e i g h t - h o u r day." 

At d e p o s i t i o n Dr. G i l s d o r f t e s t i f i e d t h a t c l a i m a n t had 
c o n s i s t e n t l y m a g n i f i e d h i s problems. Dr. G i l s d o r f m a i n t a i n e d , 
however, t h a t i n h i s o p i n i o n c l a i m a n t c o u l d not s u s t a i n t h e 
p h y s i c a l a c t i v i t i e s r e q u i r e d t o work. 

The employer had c l a i m a n t under s u r v e i l l a n c e b e g i n n i n g i n 
September 1979. The s u r v e i l l a n c e notes t o g e t h e r w i t h f i v e r e e l s 
of s u r v e i l l a n c e f i l m i n d i c a t e t h a t c l a i m a n t i s capable of engaging 
i n s i g n i f i c a n t p h y s i c a l a c t i v i t y . Claimant was observed u n l o a d i n g 
and s t a c k i n g f i r e w o o d , w o r k i n g t he b e t t e r p a r t o f a day on h i s 
v e h i c l e s , chopping f i r e w o o d , k n e e l i n g , bending, t w i s t i n g , 
s h o v e l i n g snow, and j a c k i n g up h i s v e h i c l e . Records document t h a t 
c l a i m a n t s o l d 118 cords o f f i r e w o o d t o a C a l i f o r n i a company i n 
1980. A l t h o u g h t h e t e s t i m o n y i s i n c o n f l i c t , because t h e Referee 
found c l a i m a n t not c r e d i b l e , we accept t h e c o n t r a r y t e s t i m o n y and 
f i n d t h a t c l a i m a n t performed much of t h e work r e q u i r e d t o c u t and 
prepar e t h e f i r e w o o d . 

At h e a r i n g Dr. Dunn t e s t i f i e d t h a t i n h i s o p i n i o n g a i n f u l 
employment f o r c l a i m a n t would be f r a u g h t w i t h d i f f i c u l t y b o t h 
because o f p a i n and t h e p o t e n t i a l f o r worsening. Dr. Dunn 
conceded t h a t c l a i m a n t shows exaggerated responses t o p a i n . Dr. 
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Dunn a l s o noted t h a t c l a i m a n t ' s t r e a t m e n t had been s u c c e s s f u l i n 
t h a t m e d i c a t i o n has been reduced. As a r e s u l t o f t h e r e d u c t i o n i n 
m e d i c a t i o n , c l a i m a n t ' s a b i l i t y t o engage i n p h y s i c a l a c t i v i t y has 
i n c r e a s e d : 

"Q. We can i n f e r t h a t he i s b e t t e r a b l e t o 
handle what p a i n he has now— 

"A. I t h i n k t h a t i s t r u e . 

"Q. — tha n he was back i n 1979? 

"A. I t h i n k t h a t i s t r u e , yes. 

"Q. And w i t h t h a t g i v e n we c o u l d i n f e r 
t h a t he would—Assuming t h a t p a i n i s a 
f a c t o r i n a person's f u n c t i o n i n g , we c o u l d 
assume t h a t he i s b e t t e r a b l e t o f u n c t i o n 
now than he was i n 1980, i s t h a t r i g h t ? 

"A. I t should c o n t r i b u t e t o b e t t e r 
f u n c t i o n i n g , c e r t a i n l y . " 

The Referee reviewed t he case law and concluded t h a t t h e 
employer has t h e burden of p r o v i n g b o t h t h a t c l a i m a n t i s 
employable and t h a t t h e r e had been a m a t e r i a l change i n 
c i r c u m s t a n c e s . He h e l d t h a t w h i l e t he employer had proven t h a t 
c l a i m a n t i s employable, i t had f a i l e d t o prove t h a t c i r c u m s t a n c e s 
had changed s i n c e t he time c l a i m a n t was g r a n t e d t he award f o r 
permanent t o t a l d i s a b i l i t y . I n o t h e r words, the Referee found 
t h a t c l a i m a n t was never permanently and t o t a l l y d i s a b l e d , but 
because he found t h a t t h e employer had f a i l e d t o prove t h a t 
c l a i m a n t ' s c o n d i t i o n had changed s i n c e the award f o r permanent 
t o t a l d i s a b i l i t y , he was powerless t o uphold a D e t e r m i n a t i o n Order 
r e d u c i n g t h e permanent t o t a l d i s a b i l i t y award. 

We d i s a g r e e w i t h t h e Referee's a n a l y s i s . I n Frank Ramsey, 36 
Van N a t t a 877 ( 1 9 8 4 ) , we discussed both H a r r i s v. SAIF, 292 Or 683 
(1 9 8 2 ) , and B e n t l e y v. SAIF, 38 Or App 473 (19 7 9 ) . We concluded: 

" [ T ] h e quantum of p r o o f t h a t an employer/ 
i n s u r e r i s r e q u i r e d t o produce i n t h i s 
c o n t e x t [ r e d e t e r m i n a t i o n o f a permanent 
t o t a l d i s a b i l i t y award] comes down t o 
something l i k e : What j o b i s t h e c l a i m a n t 
p r e s e n t l y capable of p e r f o r m i n g , w i t h such 
c a p a c i t y b e i n g i n d i c a t e d e i t h e r by evidence 
of improvement i n the c l a i m a n t ' s m e d i c a l 
c o n d i t i o n or by c i r c u m s t a n t i a l evidence of 
the c l a i m a n t ' s e m p l o y a b i l i t y . " 36 Van 
Na t t a a t 881. 

I n t h i s case, t h e r e i s evidence t h a t c l a i m a n t ' s c o n d i t i o n has 
improved. Dr. Dunn t e s t i f i e d t h a t c l a i m a n t had reduced h i s drug 
i n t a k e and conseq u e n t l y was b e t t e r a b l e t o handle h i s p a i n . He 
a l s o t e s t i f i e d t h a t c l a i m a n t should t h e r e f o r e be a b l e t o f u n c t i o n 
b e t t e r . I n a d d i t i o n t o the medical evidence t h a t c l a i m a n t ' s 
c o n d i t i o n has improved, t h e r e i s s i g n i f i c a n t evidence t h a t 
c l a i m a n t i s employable and has, i n f a c t , been employed. The 
s u r v e i l l a n c e f i l m s and t h e s u r v e i l l a n c e notes convince us t h a t 
c l a i m a n t i s capable of s u s t a i n e d p h y s i c a l a c t i v i t y . The f a c t t h a t 
c l a i m a n t was a b l e t o c u t and s e l l l a r g e q u a n t i t i e s o f f i r e w o o d 
i n d i c a t e s t h a t he i s employable. 
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Taking t h e m e d i c a l evidence t h a t c l a i m a n t ' s p h y s i c a l 
c o n d i t i o n has improved t o g e t h e r w i t h t h e evidence t h a t c l a i m a n t i s 
capable o f w o r k i n g , we conclude t h a t t h e employer has s u s t a i n e d 
i t s burden o f p r o v i n g t h a t c l a i m a n t i s no l o n g e r permanently and 
t o t a l l y d i s a b l e d . 

ORDER 

The Referee's o r d e r dated October 19, 1983 i s r e v e r s e d . The 
D e t e r m i n a t i o n Order dated J u l y 1 , 1982 i s r e i n s t a t e d . 

CURTIS M. LYON, C l a i m a n t WCB 83-04398 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 9, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by th e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Mongrain's 
or d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

I n summary, we f i n d t h e f a c t s t o be: 

(1) At th e time o f h i s J u l y 1981 i n d u s t r i a l i n j u r y , c l a i m a n t 
d i d n o t have a r o t a t o r c u f f t e a r . This was th e o p i n i o n o f h i s 
t r e a t i n g p h y s i c i a n , was co n f i r m e d by an a r t h r o g r a m and was a 
s p e c i f i c f i n d i n g i n a p r i o r l i t i g a t i o n o r d e r . 

(2) I t was d i s c o v e r e d i n February 1983 t h a t c l a i m a n t d i d 
have a l e f t r o t a t o r c u f f t e a r f o l l o w i n g a f i s h i n g t r i p . 

(3) Claimant wants h i s 1981 i n d u s t r i a l i n j u r y c l a i m reopened 
f o r t r e a t m e n t , e t c . , o f h i s 1983 r o t a t o r c u f f t e a r . 

The q u e s t i o n , o f cour s e , i s whether c l a i m a n t has e s t a b l i s h e d 
a c a u s a l l i n k between the former and the l a t t e r . The Referee 
found such a l i n k e s t a b l i s h e d by Dr. Jacobsen's o p i n i o n and 
c l a i m a n t ' s t e s t i m o n y . 

We d i s a g r e e . Dr. Jacobsen merely i n d i c a t e s t h a t c l a i m a n t may 
have aggravated a t o r n r o t a t o r c u f f s u f f e r e d i n t h e i n d u s t r i a l 
a c c i d e n t . He does not s t a t e t h a t o p i n i o n t o a reasonable 
c e r t a i n t y . Moreover, the b a s i s f o r h i s o p i n i o n may be f l a w e d 
because he seems t o assume t h a t t h e r e was a p r e v i o u s r o t a t o r c u f f 
t e a r . However, as p r e v i o u s l y s t a t e d , t h e m e d i c a l r e p o r t s i n t h e 
r e c o r d i n d i c a t e t h a t a r o t a t o r c u f f t e a r was r u l e d out f o l l o w i n g 
th e 1981 i n d u s t r i a l i n j u r y . 

C laimant's t e s t i m o n y , though c r e d i b l e , i s i n s u f f i c i e n t i n our 
minds t o e s t a b l i s h t h e c a u s a l l i n k between h i s 1981 i n j u r y , which 
d i d n o t r e s u l t i n a r o t a t o r c u f f t e a r a t t h a t t i m e , and h i s 
r o t a t o r c u f f t e a r d i s c o v e r e d i n 1983. 

ORDER 

The Referee's o r d e r dated August 9, 1983 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated A p r i l 7, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 
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Board Member Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . The r e s u l t reached by the m a j o r i t y 
i s based s o l e l y upon t h e f i n d i n g t h a t , "At the ti m e o f h i s J u l y 
1981 i n d u s t r i a l i n j u r y , c l a i m a n t d i d not have a r o t a t o r c u f f 
t e a r . " (Emphasis i n o r i g i n a l . ) I b e l i e v e t h a t f i n d i n g i s 
c o n t r a r y t o the evidence. 

Dr. Jacobsen's a r t h r o g r a m f i n d i n g s i n 1983 were " c o m p a t i b l e 
w i t h a p a r t i a l t e a r of t h e un d e r s u r f a c e of the r o t a t o r c u f f a t the 
p o i n t o f attachment on the g r e a t e r t u b e r o s i t y , " and showed 
" i r r e g u l a r i t y of t h e g r e a t e r t u b e r o s i t y , c o m p a t i b l e w i t h ' p r e v i o u s 
r o t a t o r c u f f i n j u r y and/or c a l c i f i c t e n d o n i t i s . " (Emphasis 
added.) T h i s medical evidence t o g e t h e r w i t h c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y t h a t h i s shoulder i n j u r y never r e s o l v e d make i t more 
p r o b a b l e than n o t t h a t c l a i m a n t d i d have a r o t a t o r c u f f t e a r i n 
1981. See Ga r b u t t v. SAIF, 297 Or 148, 151-52 (1984). There i s 
no c o n t r a r y e v i d e n c e , l a y or m e d i c a l , t o r e f u t e c l a i m a n t ' s 
e v i d e n c e . I would a f f i r m t h e Referee's o r d e r . 

LEOKADIA W. PIWOWAR, C l a i m a n t WCB 82-09391 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s J a n u a r y 9, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 
Reviewed by the Board en banc. 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee 
Mulder's order t h a t upheld t he s e l f - i n s u r e d employer's August 3 1 , 
1982 and February 7, 1983 p a r t i a l d e n i a l s and concluded t h a t 
c l a i m a n t had not e s t a b l i s h e d e n t i t l e m e n t t o a d d i t i o n a l permanent 
d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . The 
s e l f - i n s u r e d employer c r o s s - r e q u e s t s review o f those p o r t i o n s o f 
the Referee's o r d e r t h a t r e q u i r e d i t t o pay c l a i m a n t permanent 
d i s a b i l i t y b e n e f i t s awarded by a D e t e r m i n a t i o n Order up t o t h e 
date o f t h e Referee's order and awarded c l a i m a n t a p e n a l t y o f 25% 
of t he amount due pending review o f the D e t e r m i n a t i o n Order, b u t 
not p a i d . The iss u e s a r e : (1) c o m p e n s a b i l i t y ; (2) e x t e n t of 
d i s a b i l i t y ; (3) whether permanent d i s a b i l i t y awards g r a n t e d by a 
D e t e r m i n a t i o n Order must be p a i d a f t e r a p a r t i a l d e n i a l ; and (4) 
p e n a l t i e s . 

I n August of 1980 and again i n August of 1981 c l a i m a n t 
s u s t a i n e d low back i n j u r i e s a t work. Claimant's c l a i m s were 
accepted f o r each of these i n c i d e n t s . During 1980, 1981 and 1982 
c l a i m a n t was examined by numerous p h y s i c i a n s , none of whom were i n 
complete agreement as t o the e t i o l o g y o f c l a i m a n t ' s back 
problems. Var i o u s suggested diagnoses i n c l u d e d a h e r n i a t e d lumbar 
d i s c , g e n e r a l i z e d o s t e o a r t h r i t i s of the s p i n e , rheumatoid 
s p o n d y l i t i s , d i s c o g e n i c s p o n d y l a r t h r o s i s , o s t e o p a r o s i s and 
c h r o n i c l u m b a r / d o r s a l s t r a i n . N o t w i t h s t a n d i n g t h e d i v e r s e 
o p i n i o n s as t o the n a t u r e of and reason f o r c l a i m a n t ' s back 
problems, t h e t r e a t i n g and examining d o c t o r s g e n e r a l l y agreed i n 
l a t e 1982 t h a t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y . 

On August 3 1 , 1982 t h e employer sent the f i r s t o f two p a r t i a l 
d e n i a l s a t i s s u e i n t h i s case. This f i r s t p a r t i a l d e n i a l denied 
c o n t i n u e d p a l l i a t i v e c h i r o p r a c t i c c a r e . 

Claimant's c l a i m was c l o s e d by a D e t e r m i n a t i o n Order dated 
December 13, 1982 t h a t g r a n t e d c l a i m a n t an award o f 128° f o r 40% 
unscheduled permanent p a r t i a l d i s a b i l i t y . Claimant requested a 
h e a r i n g on t h i s D e t e r m i n a t i o n Order on December 27, 1982. 
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On January 20, 1983 Dr. Edward E. Rosenbaum, i n t e r n i s t and 
r h e u m a t o l o g i s t , examined c l a i m a n t and r e p o r t e d as f o l l o w s : A l l o f 
c l a i m a n t ' s back impairment was due t o t h e n a t u r a l p r o g r e s s i o n o f 
her a n k y l o s i n g s p o n d y l i t i s which e x i s t e d b e f o r e her 1980 and 1981 
i n d u s t r i a l i n j u r i e s ; t h e a n k y l o s i n g s p o n d y l i t i s was not caused or 
worsened (except p o s s i b l y i n a temporary symptomatic sense) or 
a c c e l e r a t e d by t h e minor i n d u s t r i a l back s t r a i n s i n 1980 and 1981; 
and, i n s t e a d , those back s t r a i n s had f u l l y r e s o l v e d w i t h o u t any 
r e s u l t i n g permanent impairment "due t o , " ORS 656.214(5), those 
i n j u r i e s . Subsequently, most o f the d o c t o r s who had p r e v i o u s l y 
t r e a t e d or examined c l a i m a n t i n d i c a t e d agreement w i t h Dr. 
Rosenbaum's f i n d i n g s and c o n c l u s i o n s . 

Upon r e c e i p t o f Dr. Rosenbaum's r e p o r t , t h e employer f i r s t 
suggested t h e p o s s i b i l i t y of g e t t i n g t h e E v a l u a t i o n D i v i s i o n t o 
r e c o n s i d e r i t s December 13, 1982 D e t e r m i n a t i o n Order. That 
s u g g e s t i o n r e q u i r e d c l a i m a n t ' s c o o p e r a t i o n because c l a i m a n t had 
p r e v i o u s l y f i l e d a h e a r i n g request and because ORS 656.268(4) 
p r o v i d e s t h a t t h e E v a l u a t i o n D i v i s i o n l a c k s a u t h o r i t y t o 
r e c o n s i d e r a D e t e r m i n a t i o n Order a f t e r a h e a r i n g r e q u e s t has been 
f i l e d . C l a imant's c o o p e r a t i o n was not f o r t h c o m i n g . 

Consequently, t he employer then i s s u e d t h e second p a r t i a l 
d e n i a l i n i s s u e i n t h i s case on February 7, 1983: 

". . .Georgia P a c i f i c i s denying t h a t your 
i n j u r y o f August 3 1 , 1981 r e s u l t e d i n 
a n y t h i n g o t h e r than a temporary symptom 
f l a r e u p . S p e c i f i c a l l y , Georgia P a c i f i c 
denies you experienced any permanent 
impairment as a r e s u l t of t h e August 1981 
i n c i d e n t . ". 

The Referee f o u n d , and we f i n d , t h a t t h e preponderance o f t h e 
pe r s u a s i v e evidence i s i n accord w i t h Dr. Rosenbaum's o p i n i o n t h a t 
c l a i m a n t ' s back impairment i s due t o an u n d e r l y i n g noncompensable 
c o n d i t i o n t h a t was n e i t h e r caused nor aggravated by her employment 
or t h e s o f t t i s s u e i n j u r y i n 1981. Th i s f i n d i n g i s , o f co u r s e , 
c o m p l e t e l y i n c o n s i s t e n t w i t h t h e D e t e r m i n a t i o n Order t h a t awarded 
c l a i m a n t 40% permanent d i s a b l i t y . 

The problem i s t h a t , when i t i s s u e d i t s February 7, 1982 
de n i a l , , t h e employer then stopped making monthly payments t o 
c l a i m a n t on t h e D e t e r m i n a t i o n Order's award o f permanent 
d i s a b i l i t y . The Referee a p p a r e n t l y reasoned t h a t a d e n i a l cannot 
t e r m i n a t e t h e d u t y t o pay compensation awarded by D e t e r m i n a t i o n 
Order because he or d e r e d t h e employer t o comply w i t h t h e 
D e t e r m i n a t i o n Order and p e n a l i z e d t he employer f o r n o t ha v i n g done 
so. The employer argues t h a t something i s o b v i o u s l y wrong w i t h 
s a y i n g , on the one hand, t h a t i t has been e s t a b l i s h e d t h a t 
c l a i m a n t s u f f e r e d no permanent impairment as a r e s u l t o f her 
compensable i n j u r i e s , w h i l e s a y i n g , on the o t h e r hand, t h a t t h e 
employer must comply w i t h an erroneous D e t e r m i n a t i o n Order t o pay 
c l a i m a n t $10,880. 

We conclude t h a t t h e law does n o t r e q u i r e such an absurd 
r e s u l t f o r a t l e a s t t h r e e reasons. F i r s t , no s t a t u t e r e q u i r e s 
t h a t an award made by t h e E v a l u a t i o n D i v i s i o n i n a D e t e r m i n a t i o n 
Order be p a i d pending a requested h e a r i n g on t h a t D e t e r m i n a t i o n 
Order. ORS 656.313(1) and (2) r e q u i r e o n l y t h a t awards made by a 
Referee or by the Board be p a i d pending f u r t h e r a p p e a l . There i s 
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c e r t a i n l y a reasonable b a s i s upon which the l e g i s l a t u r e c o u l d have 
d i s t i n g u i s h e d between a D e t e r m i n a t i o n Order and a l i t i g a t i o n o r d e r 
as f a r as t h e d u t y t o pay pending f u r t h e r r e v i e w ; s p e c i f i c a l l y , 
t h e r e l a t i v e l y ex p a r t e n a t u r e of the E v a l u a t i o n D i v i s i o n process 
t h a t produces a D e t e r m i n a t i o n Order, see Carr v. SAIF, 65 Or App 
110 ( 1 9 8 3 ) , versus the c o n f r o n t a t i o n r i g h t s i n v o l v e d i n t h e 
l i t i g a t i o n p r o c e s s , see Edwin R. C a n t r e l l , 36 Van N a t t a 312 
( 1 9 8 4 ) . The s t a t u t o r y d u t y t o pay pending appeal of o n l y c e r t a i n 
t y p e s of o r d e r s r e f l e c t s a l e g i s l a t i v e c h o i c e " t o p r o v i d e f o r 
j u d i c i a l review of o n l y c e r t a i n aspects of a [ l i t i g a t i o n ] d e c i s i o n 
of [a R e f e r e e ] and t h e Board." Wisherd v. Paul Koch Volkswagen, 
28 Or App 513, 516 ( 1 9 7 7 ) . We t h i n k i t i s reasonable t o assume 
t h a t , i f t h e l e g i s l a t u r e had a l s o i n t e n d e d t o d e p r i v e employers 
and i n s u r e r s of m e a n i n g f u l review of an ex p a r t e d e c i s i o n o f t h e 
E v a l u a t i o n D i v i s i o n , i . e . , a D e t e r m i n a t i o n Order, such a p r o v i s i o n 
would have been e x p r e s s l y i n c l u d e d i n the s t a t u t e . 

Even i f the law p r o v i d e d t h a t D e t e r m i n a t i o n Orders s h o u l d 
g e n e r a l l y be p a i d pending h e a r i n g , t h e r e i s a second reason why 
t h a t g e n e r a l i z a t i o n i s i n a p p l i c a b l e i n t h i s case. ORS 656.262(2) 
p r o v i d e s : 

"The compensation due under t h i s c h a pter 
s h a l l be p a i d p e r i o d i c a l l y , p r o m p t l y and 
d i r e c t l y t o the person e n t i t l e d t h e r e t o 
upon the employer's r e c e i v i n g n o t i c e or 
knowledge of a c l a i m , except where the 
r i g h t t o compensation i s denied by the 
i n s u r e r or s e l f - i n s u r e d employer." 

Paraph r a s i n g t h e s t a t u t e , compensation due or a l l e g e d l y due under 
ORS chapter 656 need not be p a i d i f t h e r i g h t t o the compensation 
i n q u e s t i o n has been denied -. TKat t h i s s t a t u t e a u t h o r i z e s 
employers and i n s u r e r s t o t e r m i n a t e temporary d i s a b i l i t y b e n e f i t s 
upon denying a c l a i m i s beyond c a v i l . Claimant has advanced no 
a u t h o r i t y , and we have found none, t h a t would compel a d i f f e r e n t 
r e s u l t , under the f a c t s of t h i s case, f o r t e r m i n a t i o n o f permanent 
d i s a b i l i t y b e n e f i t s . I t f o l l o w s t h a t t h e employer's February 7, 
1983 d e n i a l t e r m i n a t e d i t s d u t y t o c o n t i n u e p a y i n g c l a i m a n t t h e 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s awarded by the December 13, 
1982 D e t e r m i n a t i o n Order. 

The t h i r d l i n e o f a u t h o r i t y f o r the p r o p o s i t i o n t h a t t h e 
employer i n t h i s case was not r e q u i r e d t o c o n t i n u e p a y i n g 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s a f t e r i t i s s u e d i t s 
p o s t - c l o s u r e p a r t i a l d e n i a l of those b e n e f i t s comes from t h r e e 
r e c e n t d e c i s i o n s of t h e Court of Appeals: Maddocks v. Hyster 
Corp., 68 Or App 372 ( 1 9 8 4 ) ; R o l l e r v. Weyerhaeuser Co., 67 Or App 
583 ( 1 9 8 4 ) ; and Safstrom v. R e i d e l I n t e r n a t i o n a l , I n c . , 65 Or App 
728 ( 1 9 8 3 ) . These cases h o l d t h a t an e m p l o y e r / i n s u r e r i s not 
p e r m i t t e d t o i s s u e a p a r t i a l d e n i a l b e f o r e c l a i m c l o s u r e when the 
d e n i a l would ci r c u m v e n t the E v l a u a t i o n D i v i s i o n ' s s t a t u t o r y c l a i m 
c l o s u r e d u t i e s . However, an e m p l o y e r / i n s u r e r i s p e r m i t t e d t o 
i s s u e a p a r t i a l d e n i a l a f t e r c l a i m c l o s u r e . That i s e x a c t l y what 
th e e x p l o y e r i n t h i s case d i d . 

The m a t t e r i s then r i p e f o r l i t i g a t i o n . S a fstrom, 65 Or App 
a t 731-32; R o l l e r , 67 Or App a t 587. But i t i s not c o m p l e t e l y 
c l e a r e x a c t l y what form of l i t i g a t i o n t he c o u r t has i n mind. "To 
h o l d , as we do, t h a t employer's [ p r e - c l o s u r e ] p a r t i a l d e n i a l was 
improper here does not p r e c l u d e i t from l i t i g a t i n g t he i s s u e a t 
the time of c l o s u r e . . ." R o l l e r , 67 Or App a t 587. Since an 
e m p l o y e r / i n s u r e r i s r e q u i r e d t o submit a c l a i m f o r c l o s u r e by t h e 
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E v a l u a t i o n D i v i s i o n , and s i n c e the ORS 656.268 c l a i m c l o s u r e 
process a t t h e E v a l u a t i o n D i v i s i o n does not i n v o l v e any form o f 
l i t i g a t i o n , we i n t e r p r e t t h e c o u r t ' s r e f e r e n c e t o " l i t i g a t i n g . . 
. a t t h e t i m e of c l o s u r e " t o a u t h o r i z e an e m p l o y e r / i n s u r e r t o do 
j u s t what t h e employer d i d i n t h i s case once i t became apparent 
t h a t r e c o n s i d e r a t i o n by t h e E v a l u a t i o n D i v i s i o n was not p o s s i b l e : 
To i s s u e a p o s t - c l o s u r e p a r t i a l d e n i a l , t o cease p a y i n g t h e 
b e n e f i t s i t had denied and thus t o s e t the stage f o r a l i t i g a t i o n 
d e c i s i o n based on t h e r i g h t s t o be heard and t o c o n f r o n t , e t c . 

The a l t e r n a t i v e p o s s i b l e i n t e r p r e t a t i o n o f t h e S a f s t r o m l i n e 
o f cases — t h a t an e m p l o y e r / i n s u r e r i s f r e e t o i s s u e a 
p o s t - c l o s u r e p a r t i a l d e n i a l of b e n e f i t s awarded by D e t e r m i n a t i o n 
Order, but must n e v e r t h e l e s s c o n t i n u e t o pay t h e b e n e f i t s i n 
d i s p u t e pending a h e a r i n g — s i m p l y makes no sense. There i s no 
s t a t u t e t h a t so p r o v i d e s . There i s a s t a t u t e , ORS 656.262(2), 
t h a t p r o v i d e s t o t h e c o n t r a r y . Moreover, such an i n t e r p r e t a t i o n 
o f the S a f s t r o m cases a t t r i b u t e s t o t h e Court o f Appeals t h e 
i n t e n t of i n s u l a t i n g a D e t e r m i n a t i o n Order t h a t i s e r r o n e o u s l y 
adverse t o an e m p l o y e r / i n s u r e r from m e a n i n g f u l r e v i e w . 

Claimant here argues t h a t the D e t e r m i n a t i o n Order, which we 
now know i s e r r o n e o u s , s h o u l d be surrounded by j u s t t h a t k i n d of 
i n s u l a t i o n . Claimant argues t h a t the employer's o n l y remedy a f t e r 
i t r e c e i v e d i n f o r m a t i o n t h a t i n d i c a t e d t h a t t h e D e t e r m i n a t i o n 
Order was erroneous was t o c r o s s - r e q u e s t a h e a r i n g on t h e 
D e t e r m i n a t i o n Order and c o n t i n u e p a y i n g compensation p u r s u a n t t o 
t h a t o r d e r pending h e a r i n g . I f t h a t p o s i t i o n i s c o r r e c t , we 
s h o u l d be w i l l i n g t o c a n d i d l y admit j u s t how i l l u s o r y and 
i n e f f e c t u a l t h a t " o n l y remedy" w i l l be. 

F i r s t , t h a t "remedy" would not even be t h e o r e t i c a l l y 
a v a i l a b l e i n some s i t u a t i o n s . Suppose a c l a i m were ac c e p t e d , 
processed and c l o s e d by D e t e r m i n a t i o n Order t h a t awarded 
compensation f o r permanent t o t a l d i s a b i l i t y . Suppose no p a r t y 
r e q u e s t e d a h e a r i n g on t h a t D e t e r m i n a t i o n Order w i t h i n t h e 
s t a t u t o r y one-year p e r i o d . Suppose t h e e m p l o y e r / i n s u r e r l a t e r 
r e c e i v e d r e l i a b l e i n f o r m a t i o n t o the e f f e c t t h a t t h e i n d u s t r i a l 
i n j u r y c l a i m was t o t a l l y f r a u d u l e n t . A backup d e n i a l c o u l d be 
i s s u e d . Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) ; W i l k i n s v. SAIF, 66 Or 
App 415 ( 1 9 8 4 ) . But i f such a d e n i a l would not suspend t h e d u t y 
t o pay b e n e n f i t s awarded by t h e D e t e r m i n a t i o n Order, a l l t h a t t h e 
a l l e g e d l y f r a u d u l e n t c l a i m a n t would have t o do t o guarantee 
l i f e t i m e r e c e i p t of p o s s i b l y underserved b e n e f i t s would be t o n o t 
r e q u e s t a h e a r i n g on the d e n i a l . 

Second, even i f the t i m i n g made i t t h e o r e t i c a l l y p o s s i b l e f o r 
the employer t o req u e s t a h e a r i n g on the D e t e r m i n a t i o n Order, i t 
i s n o t r e a l i s t i c t o expect a h e a r i n g d e c i s i o n b e f o r e t h e 
D e t e r m i n a t i o n Order's award has been p a i d i n f u l l . Under t h e b e s t 
of c i r c u m s t a n c e s , t h e average d e l a y from h e a r i n g r e q u e s t t o 
h e a r i n g d e c i s i o n i s about seven t o n i n e months. Board r u l e s 
p r o v i d e f o r t h e p o s s i b i l i t y of an e x p e d i t e d h e a r i n g a t t h e r e q u e s t 
of a c l a i m a n t , OAR 438-06-110, 438-06-075, but t h e r e i s no 
p r o v i s i o n f o r an e x p e d i t e d h e a r i n g a t t h e r e q u e s t o f an 
e m p l o y e r / i n s u r e r . Under t h e payment f o r m u l a i n ORS 656.216(1), 
t h i s c l a i m a n t ' s $10,880 award would l i k e l y have been p a i d i n f u l l 
w h i l e t h i s employer w a i t e d f o r any h e a r i n g r e q u e s t i_ t f i l e d t o be 
heard and d e c i d e d . We cannot b e l i e v e t h a t i s what t h e Court o f 
Appeals i n t e n d e d i n S a f s t r o m , R o l l e r and Maddocks. 
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Because we conclude t h a t t h e employer was w i t h i n i t s r i g h t s 
t o cease p a y i n g permanent p a r t i a l d i s a b i l i t y b e n e f i t s when i t 
i s s u e d i t s p a r t i a l d e n i a l , i t f o l l o w s t h a t t h e p e n a l t y assessed by 
t h e Referee was improper. 

ORDER 

The Referee's o r d e r dated J u l y 7, 1983 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n o f the Referee's o r d e r t h a t 
a f f i r m e d t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l s of August 3 1 , 
1982 and February 7, 1983 and denied c l a i m a n t ' s r e q u e s t f o r 
permanent d i s a b i l i t y i s a f f i r m e d . That p o r t i o n of t h e Referee's 
or d e r t h a t o r d e r e d the s e l f - i n s u r e d employer t o pay permanent 
p a r t i a l d i s a b i l i t y b e n e f i t s t o c l a i m a n t between February 7, 1983 
and t h e date of the h e a r i n g and t h a t awarded a p e n a l t y and 
a t t o r n e y f e e i s r e v e r s e d . 
Board Member Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . 
I b e l i e v e t h a t the m a j o r i t y order e r r s i n s e v e r a l i m p o r t a n t 

r e s p e c t s . I n g e n e r a l , t h e m a j o r i t y order i g n o r e s t h e purpose o f 
t h e Workers' Compensation law. More p a r t i c u l a r l y , t he s o - c a l l e d 
p a r t i a l d e n i a l i s i n r e a l i t y a backup d e n i a l and i s p r e c l u d e d by 
Bauman v. SAIF, 295 Or 788 (1983). Even i f t h i s i s a p e r m i s s i b l e 
d e n i a l , t h e s t a t u t e s do not p e r m i t the employer t o u n i l a t e r a l l y 
t e r m i n a t e payment of b e n e f i t s ordered p a i d by a D e t e r m i n a t i o n 
Order. The employers' proper remedy was t o c h a l l e n g e t h e 
D e t e r m i n a t i o n Order a t h e a r i n g and l i t i g a t e what p o r t i o n s of 
c l a i m a n t ' s permanent d i s a b i l i t y are a t t r i b u t a b l e t o her 
compensable i n j u r y . R o l l e r v. Weyerhaueser Co., 67 Or App 583 
(1984) . 

The purpose of ORS 656.012 i s t o p r o v i d e s u r e , prompt and 
adequate b e n e f i t s t o i n j u r e d workers and t o p r o v i d e a f a i r and 
j u s t a d m i n i s t r a t i v e system f o r d e l i v e r i n g those b e n e f i t s . To 
a l l o w an employer or i n s u r e r t o do as t h i s employer has done 
t h w a r t s t h e e s s e n t i a l purpose of the system. I n t h i s case, t h e 
employer has accepted c l a i m a n t ' s i n j u r y . The Workers' 
Compensation Department has i s s u e d a D e t e r m i n a t i o n Order t h a t 
g r a n t s c l a i m a n t an award f o r permanent d i s a b i l i t y . Claimant 
r e q u e s t e d a h e a r i n g t o p r o t e s t the e x t e n t of d i s a b i l i t y awarded. 
The employer had t h e same o p p o r t u n i t y t o request a h e a r i n g t o 
c h a l l e n g e t h e D e t e r m i n a t i o n Order. ORS 656.283(1). However, 
r a t h e r than f o l l o w i n g the proper procedure f o r c h a l l e n g i n g t h e 
award, t h e employer chose t o u n i l a t e r a l l y t e r m i n a t e payment on t h e 
D e t e r m i n a t i o n Order by i s s u i n g a " p a r t i a l d e n i a l " . Approving such 
u n i l a t e r a l a c t i o n s a l l o w s an employer t o c u t o f f awards t o 
c l a i m a n t s s i m p l y because of a l l e g e d l y newly developed evidence 
which p u r p o r t s t o show t h a t the c l a i m a n t was not e n t i t l e d t o t h e 
award. Thus, the employer's whim i s a l l o w e d t o r e p l a c e t h e 
o r d e r l y system p r o v i d e d f o r i n the s t a t u t e . 

As I have p r e v i o u s l y s t a t e d , I b e l i e v e the l e g i s l a t u r e o n l y 
i n t e n d e d t o a l l o w e m p l o y e r s / i n s u r e r s t o deny and t h e r e b y t e r m i n a t e 
b e n e f i t s on c l a i m s b e f o r e they are accepted. P a t r i c k Hannum, 36 
Van N a t t a 1680 (1984) (Lewis, D i s s e n t i n g ) ; see ORS 656.262(6). Of 
course i f a c l a i m a n t makes a new c l a i m , whether f o r an 
a g g r a v a t i o n , a d i f f e r e n t c o n d i t i o n or a d d i t i o n a l m edical b i l l s , 
t h e i n s u r e r i s f r e e t o deny and not pay f o r t h a t c l a i m . 
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N e v e r t h e l e s s , I b e l i e v e , t h a t once an i n s u r e r has accepted a 
c l a i m , i t must c o n t i n u e t o pay on t h a t c l a i m as r e q u i r e d by law or 
as o r d e r e d by t h e Department, a Referee, t h e Board or t h e c o u r t s , 
u n t i l some a u t h o r i t y has excused i t from p a y i n g . 

Even i f t h e m a j o r i t y i s c o r r e c t t h a t an e m p l o y e r / i n s u r e r may, 
by i s s u i n g a d e n i a l , u n i l a t e r a l l y t e r m i n a t e b e n e f i t s o r d e r e d p a i d 
under a D e t e r m i n a t i o n Order, t h i s d e n i a l cannot have t h a t e f f e c t 
because i t i s a backup d e n i a l which i s p r e c l u d e d by Bauman, supra. 

"The i n s u r e r or s e l f - i n s u r e d employer i s 
no t a t l i b e r t y t o accept a c l a i m , make 
payments over an extended p e r i o d o f t i m e , 
p l a c e t h e c o m p e n s a b i l i t y i n a h o l d i n g 
p a t t e r n and t h e n , as an a f t e r t h o u g h t , 
decide t o l i t i g a t e t h e i s s u e of 
c o m p e n s a b i l i t y . " 295 Or a t 794. 

Claimant i n j u r e d her back a t work and the back i n j u r i e s were 
accepted by t h e employer. F o l l o w i n g t h e D e t e r m i n a t i o n Order which 
g r a n t e d c l a i m a n t a 40% unscheduled d i s a b i l i t y award, t h e i n s u r e r 
i s s u e d what t h e m a j o r i t y terms a p a r t i a l d e n i a l . However, d e s p i t e 
t h e f a c t t h a t t h e d e n i a l i s w r i t t e n i n terms which suggest a 
p a r t i a l d e n i a l , i t i s apparent t h a t t h e employer i s a t t h i s l a t e 
date a t t e m p t i n g t o deny c o m p e n s a b i l i t y o f the v e r y back c o n d i t i o n 
which i t accepted a t t h e o u t s e t . Bauman i s c l e a r . The employer's 
d e n i a l i s improper and sho u l d be s e t a s i d e . 

F i n a l l y , as n o t e d , t h e law p r o v i d e s a remedy f o r t h e 
employer. I t s h o u l d have requested a h e a r i n g t o c h a l l e n g e t h e 
Department's f i n d i n g on e x t e n t o f d i s a b i l i t y . The Court o f 
Appeals has suggested t h a t a h e a r i n g on e x t e n t , r a t h e r t h a n a 
p a r t i a l d e n i a l , i s the a p p r o p r i a t e v e h i c l e f o r d e t e r m i n i n g what 
p o r t i o n s o f a c l a i m a n t ' s permanent d i s a b i l i t y are a t t r i b u t a b l e t o 
the compensable i n j u r y and t h e r e f o r e compensable and which 
p o r t i o n s a re n o t . R o l l e r v. Weyerhaueser, supra a t 587 ; see 
B a r r e t t v. D & H D r y w a l l , 70 Or App 123, 125 (1 9 8 4 ) . The 
m a j o r i t y ' s f e a r t h a t i f e m p l o y e r s / i n s u r e r s were not a l l o w e d t o 
u n i l a t e r a l l y t e r m i n a t e ordered'awards by d e n i a l , a c l a i m a n t c o u l d 
p r e c l u d e an employer from c h a l l e n g i n g a permanent t o t a l d i s a b i l i t y 
award by r e f u s i n g t o request a h e a r i n g t o c h a l l e n g e t h e d e n i a l i s 
g r o u n d l e s s . ORS 656.283(1) s p e c i f i c a l l y a l l o w s any p a r t y t o 
request a h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . 
U n q u e s t i o n a b l y , i n t h e h y p o t h e t i c a l , t h e i n s u r e r c o u l d r e q u e s t a 
h e a r i n g whether or not t h e c l a i m a n t c h a l l e n g e d t h e d e n i a l . 

For a l l t h e reasons s t a t e d i n t h i s d i s s e n t I would a f f i r m t h e 
Referee's o r d e r . 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Podnar's or d e r which awarded as a p e n a l t y a sum equa l t o 
10% o f temporary t o t a l d i s a b i l i t y compensation o r d e r e d p a i d f o r 
the p e r i o d from December 20, 1983 t h r o u g h January 22, 1984, p l u s 
$100 as an a t t o r n e y ' s f e e i n o b t a i n i n g t h e p e n a l t y . The s o l e 
i s s u e on r e v i e w i s whether t he Referee e r r e d i n as s e s s i n g a 
p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e . 

ROLAND R. S K 0 G L I E , C l a i m a n t 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-12239 
J a n u a r y 9, 1985 
O r d e r on R e v i e w 
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Claimant was compensably i n j u r e d on December 30, 1981. A 
s p i n a l f u s i o n was performed on June 9, 1982. Unscheduled awards 
t o t a l 50% permanent p a r t i a l d i s a b i l i t y . 

Claimant a t t e m p t e d t o r e t u r n t o work as a f l a g g e r and dump 
t r u c k d r i v e r i n l a t e October 1983. Dr. Samuel, t h e t r e a t i n g 
c h i r o p r a c t o r , wrote t o SAIF on December 22, 1983 t h a t t h e work 
t r i a l , which e n t a i l e d f l a g g i n g , had been u n s u c c e s s f u l and t h a t the 
hours of s t a n d i n g had i n c r e a s e d s t i f f n e s s i n the back and 
t i g h t e n e d t h e h a m s t r i n g s , p r o v i n g t h a t a j o b of t h a t n a t u r e would 
not s u f f i c e f o r c l a i m a n t . 

Dr. Samuel next r e p o r t e d t o SAIF on January 13, 1984. He 
s t a t e d t h a t c l a i m a n t n o t i f i e d him on December 20, 1983 t h a t t h e 
work t r i a l had been u n s u c c e s s f u l . Dr. Samuel noted t h a t c l a i m a n t 
was o b j e c t i v e l y worse and asked t h a t t h e c l a i m be reopened. The 
Referee found t h a t t h i s r e p o r t t r i g g e r e d SAIF's d u t y t o pay 
b e n e f i t s . He o r d e r e d SAIF t o pay temporary d i s a b i l i t y b e n e f i t s 
f o r t h e p e r i o d between December 20, 1983 and January 22, 1984. He 
a l s o assessed the p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r SAIF's 
f a i l u r e t o pay temporary d i s a b i l i t y b e n e f i t s d u r i n g t h a t p e r i o d . 

SAIF p a i d i n t e r i m compensation f o r the p e r i o d from January 23, 
1983 t h r o u g h March 6, 1983. SAIF denied c o m p e n s a b i l i t y of the 
a g g r a v a t i o n c l a i m on March 9, 1983. The d e n i a l was upheld by the 
Referee. 

The o n l y q u e s t i o n b e f o r e us i s the reasonableness of SAIF's 
f a i l u r e t o pay i n t e r i m compensation f o r the p e r i o d December 20, 
1983 t h r o u g h January 22, 1984, and hence, whether the Referee's 
award of a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s fee were a p p r o p r i a t e . 
The o n l y evidence r e l e v a n t t o t h a t q u e s t i o n i s t h a t p e r t a i n i n g t o 
SAIF's conduct and i t s knowledge and m o t i v a t i o n a t t h e t i m e of 
t h a t conduct. We f i n d n o t h i n g i n the r e l e v a n t evidence b e f o r e us 
t o suggest t h a t SAIF a c t e d unreasonably. A c c o r d i n g l y , t h a t 
p o r t i o n of the Referee's order awarding a p e n a l t y and a t t o r n e y ' s 
fe e f o r f a i l u r e t o t i m e l y pay temporary t o t a l d i s a b i l i t y 
compensation i s r e v e r s e d . 

ORDER 

The Referee's order dated May 30, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the Referee's o r d e r which 
d i r e c t e d the SAIF C o r p o r a t i o n t o pay c l a i m a n t a 10% p e n a l t y on 
temporary t o t a l d i s a b i l i t y compensation f o r t h e p e r i o d from 
December 20, 1983 t h r o u g h January 22, 1984 and c l a i m a n t ' s a t t o r n e y 
$100 as a f e e i n o b t a i n i n g the p e n a l t y are r e v e r s e d . The 
remainder of the Referee's order i s a f f i r m e d . 

CURTIS WARRICK ( D e c e a s e d ) , B e n e f i c i a r i e s o f WCB 81-09236 
P o z z i , e t a l . , A t t o r n e y s J a n u a r y 9, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w (Remanding) 
Reviewed by Board Members Barnes and F e r r i s . 

The s e l f - i n s u r e d employer requests review of Referee Knapp's 
or d e r which awarded c l a i m a n t ' s a t t o r n e y a fee of $1500, payable by 
th e employer. The i s s u e s are whether the Board has a u t h o r i t y t o 
r e v i e w the Referee's award and, i f so, the reasonableness of t h a t 
award. 

-27-



Claimant f i l e d a c l a i m f o r death b e n e f i t s on September 8, 
1981 f o l l o w i n g t h e death of her husband from c a r d i a c a r r e s t on 
August 2 1 , 1981. The employer denied t h e c l a i m on September 22, 
1981. Claimant s i g n e d a f e e agreement w i t h her a t t o r n e y on 
October 5, 1981. On October 8, 1981 a request f o r h e a r i n g was 
f i l e d . On February 26, 1982 t h e employer withdrew i t s d e n i a l and 
accepted t h e c l a i m . 

The p a r t i e s appeared b e f o r e the Referee on August 10, 1982 
f o r t h e s o l e purpose of d e t e r m i n i n g the amount of a t t o r n e y ' s f e e s 
t o be awarded t o c l a i m a n t ' s a t t o r n e y . Claimant's a t t o r n e y 
s u b m i t t e d an a f f i d a v i t d e t a i l i n g 23.5 hours of work on t h e case 
and req u e s t e d a f e e of $2500. The employer s u b m i t t e d a packet of 
documents as e x h i b i t s on the i s s u e of a t t o r n e y f e e s . At t h e 
" h e a r i n g " t h e r e was a g r e a t d e a l of argument about whether 
c l a i m a n t ' s a t t o r n e y had been i n s t r u m e n t a l i n p r o d u c i n g t h e d e l a y e d 
acceptance of t h e c l a i m f o r death b e n e f i t s . However, no sworn 
t e s t i m o n y was taken from any w i t n e s s . 

The Referee i s s u e d an o r d e r awarding a $1500 f e e p u r s u a n t t o 
OAR 438-47-015, which p r o v i d e s : 

" I f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g 
compensation f o r a c l a i m a n t w i t h o u t a 
h e a r i n g b e f o r e a r e f e r e e , a reasonable 
a t t o r n e y f e e may be a l l o w e d or approved. 
The amount of t h e f e e s h a l l be determined 
i n a summary pro c e e d i n g by a r e f e r e e . " 

Claimant argues t h a t t h e Board s h o u l d not review t h e Referee's 
o r d e r i n t h i s case because OAR 438-47-015 p r o v i d e s o n l y f o r a 
"summary pr o c e e d i n g by a r e f e r e e . " Claimant contends t h a t t h e 
apparent i n t e n t o f t h e r u l e i s f o r a Referee's d e c i s i o n i n t h i s 
c o n t e x t t o be f i n a l and n o n r e v i e w a b l e , except p o s s i b l y by a 
c i r c u i t c o u r t p u r suant t o ORS 656.388(2). 

We d i s a g r e e . I f t h e r e i s a " q u e s t i o n c o n c e r n i n g a c l a i m " 
w i t h i n t he meaning of ORS 656.283(1) and ORS 656.704(2), any p a r t y 
may r e q u e s t a h e a r i n g which r e s u l t s i n a d e c i s i o n of a Referee. 
See S c h l e c h t v. SAIF, 60 Or App 449 ( 1 9 8 2 ) ; R e y n o l d s - C r o f t v. B i l l 
M o r r i s o n Co., 55 Or App 487 ( 1 9 8 2 ) . I f d i s s a t i s f i e d w i t h t h e 
Referee's d e c i s i o n , any p a r t y may r e q u e s t Board r e v i e w p u r s u a n t t o 
ORS 656.295. Thus, except as o t h e r w i s e e x p r e s s l y p r o v i d e d by 
s t a t u t e , i t would appear t h a t the l e g i s l a t u r e g e n e r a l l y i n t e n d e d 
t h a t any d e c i s i o n by a Referee would be r e v i e w a b l e by the Board. 
I t i s , t h e r e f o r e , d o u b t f u l t h a t i t would be c o n s i s t e n t w i t h ORS 
chapter 656 f o r the Board t o adopt a r u l e which p u r p o r t s t o 
p r o v i d e f o r a Referee making a f i n a l , n onreviewable d e c i s i o n . 

A g a i n s t the backdrop o f t h i s apparent l e g i s l a t i v e i n t e n t , we 
b e l i e v e t h a t t h e b e t t e r i n t e r p r e t a t i o n o f t h e l a s t sentence o f OAR 
438-47-015 — "The amount of the fee s h a l l be determined i n a 
summary p r o c e e d i n g by a r e f e r e e " — i s t h a t i t i s a d v i c e t o 
l i t i g a n t s and Referees t h a t h e a r i n g s s o l e l y on a t t o r n e y f e e s 
s h o u l d be kept as b r i e f and s i m p l e as p o s s i b l e . 

One l i m i t on s i m p l i c i t y , however, i s t h a t t h e r e must be a 
r e c o r d s u f f i c i e n t f o r r e v i e w . I n t h i s case, f o r example, t h e 
employer argues t h a t i t v o l u n t a r i l y accepted the c l a i m f o r death 
b e n e f i t s w i t h o u t any c o n t a c t w i t h c l a i m a n t ' s a t t o r n e y , b u t t h e r e 
i s no evidence (as d i s t i n g u i s h e d from unsworn r e p r e s e n t a t i o n s ) on 
t h i s p o i n t , one way or t h e o t h e r , i n the r e c o r d . I t i s thus 
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necessary t o remand t o the Referee so t h a t the p a r t i e s can o f f e r 
evidence i n s u p p o r t o f t h e i r r e p r e s e n t a t i o n s on th e r o l e o f 
c l a i m a n t ' s a t t o r n e y i n o b t a i n i n g acceptance o f t h i s c l a i m versus 
whether t h e employer ac t e d v o l u n t a r i l y and i n d e p e n d e n t l y . 

ORDER 

The Referee's o r d e r dated September 15, 1982 i s v a c a t e d and 
t h i s m a t t e r i s remanded t o th e Referee f o r f u r t h e r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o r d e r . 

BERNICE V. ANDES, C l a i m a n t WCB .84-05381 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee Michael Johnson's o r d e r 
which upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of her low back i n j u r y 
c l a i m . On r e v i e w , c l a i m a n t contends her c l a i m i s compensable. 

The Board a f f i r m s the order of the Referee w i t h t h e f o l l o w i n g 
comment. A f t e r c o n d u c t i n g our de novo review o f the r e c o r d , we 
conclude t h a t c l a i m a n t has f a i l e d t o prove t h e c o m p e n s a b i l i t y o f 
her low back i n j u r y c l a i m . We do not i n t e r p r e t t h e Referee's 
o r d e r as a c o n c l u s i o n t h a t the work i n c i d e n t d i d not take p l a c e . 
Rather, we i n t e r p r e t h i s a n a l y s i s t o be t h a t the "most n e u t r a l " 
w i t n e s s d i d not c o r r o b o r a t e an i m p o r t a n t f a c t which was i n 
d i s p u t e . Since the Referee found n o t h i n g about any of the 
w i t n e s s e s ' demeanor or p r e s e n t a t i o n t o i n d i c a t e d i s h o n e s t y , t h i s 
"most n e u t r a l " w i t n e s s ' f a i l u r e t o c o r r o b o r a t e c l a i m a n t on t h i s 
f a c t c a s t doubt on c l a i m a n t ' s e n t i r e v e r s i o n o f th e i n c i d e n t . 
Moreover, t h i s doubt would extend t o the h i s t o r y she gave t o her 
t r e a t i n g p h y s i c i a n , which formed the b a s i s of h i s o p i n i o n . 

ORDER 

The Referee's order dated August 10, 1984 i s a f f i r m e d . 

E L S I E L. BURR, C l a i m a n t WCB 84-03864 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 15, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Danner's order which d e c l i n e d t o set as i d e an A p r i l 2, 1984 
D e t e r m i n a t i o n Order as p r e m a t u r e l y i s s u e d , and d e c l i n e d t o impose 
p e n a l t i e s / a t t o r n e y fees f o r the SAIF C o r p o r a t i o n ' s a l l e g e d 
unreasonable d e l a y i n payment o f c h i r o p r a c t i c b i l l i n g s f rom Dr. 
Schmidt. The issu e s on review are premature c l a i m c l o s u r e and th e 
a l l e g e d unreasonableness o f SAIF's delayed payment o f compensation. 

The Board a f f i r m s and adopts t h e Referee's w e l l - r e a s o n e d 
o r d e r , w i t h t h e f o l l o w i n g a d d i t i o n a l comments c o n c e r n i n g t h e 
p e n a l t y / a t t o r n e y f e e i s s u e . 

SAIF's conduct i n t h i s case was not unreasonable. SAIF had 
reasonable grounds t o q u e s t i o n the frequency o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t . I t p a i d the u n d i s p u t e d p o r t i o n s and 
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r e q u e s t e d j u s t i f i c a t i o n from Dr. Schmidt f o r t h e remainder o f 
c l a i m a n t ' s monthly t r e a t m e n t s . Upon r e c e i p t o f Dr. Schmidt's 
j u s t i f i c a t i o n , SAIF c o n t i n u e d i t s i n q u i r y by r e q u e s t i n g an o p i n i o n 
from i t s c h i r o p r a c t i c c o n s u l t a n t and by p r o m p t l y s c h e d u l i n g an 
e x a m i n a t i o n w i t h t h e Orthopaedic C o n s u l t a n t s and Dr. Hughes, a 
p s y c h i a t r i s t . A f t e r r e c e i v i n g Orthopaedic C o n s u l t a n t s ' r e p o r t and 
Dr. Hughes' s e p a r a t e r e p o r t on or about February 23, 1984, SAIF 
a p p a r e n t l y decided t h a t a l l of c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t 
was j u s t i f i a b l e , as evidenced by i t s payment o f a l l o u t s t a n d i n g 
b i l l i n g s on A p r i l 16, 1984 ( w i t h the e x c e p t i o n o f one b i l l i n g 
which had been r e c e i v e d i m m e d i a t e l y p r i o r t o t h e h e a r i n g , which i s 
not m a t e r i a l t o the i s s u e s p r e s e n t e d h e r e i n ) . D u r i n g a l l o f t h i s 
t i m e , c l a i m a n t was r e c e i v i n g r e g u l a r c h i r o p r a c t i c care w i t h Dr. 
Schmidt, a l l of which was p a i d f o r by t h e t i m e the h e a r i n g 
convened. 

Under these c i r c u m s t a n c e s , we conclude t h a t SAIF a c t e d 
reasonably and complied w i t h i t s c l a i m s p r o c e s s i n g o b l i g a t i o n s . 
Ronald R. Brenneman, 36 Van N a t t a 1184 ( 1 9 8 4 ) ; Kevin B e t h e l , 36 
Van N a t t a 1060 (1984) . 

ORDER 

The Referee's o r d e r dated J u l y 24, 1984 i s a f f i r m e d . 

O R V I L L E L . CARLSON, C l a i m a n t WCB 81-07256 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r D i s m i s s i n g R e q u e s t f o r R e v i e w 

The SAIF C o r p o r a t i o n has requested review of Referee Baker's 
or d e r u p h o l d i n g i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The 
s o l e i s s u e i n t h i s case i s the c o m p e n s a b i l i t y of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . The SAIF C o r p o r a t i o n p r e v a i l e d on t h i s i s s u e 
a t h e a r i n g and, t h e r e f o r e , i s not an a g g r i e v e d p a r t y . We 
p r e v i o u s l y have h e l d t h a t a p a r t y who i s not a g g r i e v e d by a 
Referee's order has no s t a n d i n g t o appeal t h e r e f r o m . Elmer W. 
B a i r d , 34 Van N a t t a 965 (1982). T h e r e f o r e , we d i s m i s s t h e appeal 
w i t h the f o l l o w i n g comments. 

This case arose from an i n c i d e n t o c c u r r i n g on or about May 27, 
1981 w h i l e c l a i m a n t was engaged i n l i f t i n g and s t a c k i n g cans f o r 
the employer, A g r i p a c . Claimant a l l e g e s t h a t h i s work a c t i v i t i e s 
t h a t day caused back p a i n , rendered him d i s a b l e d and r e q u i r e d 
medical s e r v i c e s . P r e v i o u s l y , i n 1979, c l a i m a n t had s u s t a i n e d 
upper and mid back i n j u r i e s a r i s i n g from a f a l l from t h e l o a d i n g 
dock w h i l e employed by t h e same employer. A c l a i m a r i s i n g from 
t h a t f a l l was accepted and processed t o c l o s u r e w i t h an award o f 
32° f o r 10% unscheduled permanent d i s a b i l i t y . P r i o r t o t h e 1979 
i n d u s t r i a l i n j u r y , c l a i m a n t had r e c e i v e d t r e a t m e n t f o r back p a i n 
and had been diagnosed as having o s t e o a r t h r i t i s and s c o l i o s i s . 

The l i f t i n g and s t a c k i n g i n c i d e n t o f May 1981 gave r i s e t o a 
h e a r i n g i n which the i s s u e was whether c l a i m a n t ' s d i s a b i l i t y and 
need f o r m e d i c a l s e r v i c e s ( i f any) were due t o an a g g r a v a t i o n o f 
h i s 1979 i n j u r y , a new i n j u r y , or h i s p r e e x i s t i n g , noncompensable 
c o n d i t i o n s . A l t h o u g h these i s s u e s arose from the same s e t o f 
o p e r a t i v e f a c t s , t h e r e were m u l t i p l e r equests f o r h e a r i n g and 
d i f f e r e n t WCB (Workers' Compensation Board) case numbers assigned 
t o the r e q u e s t s . The appeal from the a g g r a v a t i o n c l a i m d e n i a l was 
assigned the number 81-07256 and the new i n j u r y c l a i m was assigned 
t h e number 81-07257. 
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The c l a i m s were heard i n tandem by Referee Baker. The 
Referee found t h a t c l a i m a n t was a t l e a s t t e m p o r a r i l y d i s a b l e d and 
r e q u i r e d m e d i c a l s e r v i c e s as a r e s u l t o f the May 1981 work 
a c t i v i t i e s and concluded t h a t c l a i m a n t had s u s t a i n e d a new 
i n j u r y . A c c o r d i n g l y , i n an order dated A p r i l 9, 1982, b e a r i n g WCB 
Case No. 81-07256, the Referee a f f i r m e d SAIF's d e n i a l o f the 
a g g r a v a t i o n c l a i m , and i n a separate o r d e r o f the same d a t e , 
b e a r i n g WCB Case No. 81-07257, he s e t a s i d e SAIF's d e n i a l o f t h e 
new i n j u r y c l a i m . 

I n a document dated May 7, 1982, but r e c e i v e d by the Board on 
May 1 1 , 1982, SAIF requested review o f WCB Case No. 81-07256, t h e 
a g g r a v a t i o n c l a i m . Claimant i n i t i a l l y moved the Board t o d i s m i s s 
the appeal because i t was not t i m e l y f i l e d . We denied t h a t m o t i o n 
because t h e documents i n t h i s case r e v e a l t h a t a l t h o u g h SAIF's 
re q u e s t f o r review was r e c e i v e d by t h e Board a f t e r e x p i r a t i o n o f 
the 30 days from the date of the Referee's o r d e r , the request was 
m a i l e d b e f o r e the e x p i r a t i o n d a t e . We have p r e v i o u s l y h e l d t h a t 
t h e date of m a i l i n g c o n t r o l s , not the date of r e c e i p t . Michael J. 
K i n g , 33 Van Nat t a 636 ( 1 9 8 1 ) ; Barbara Rupp, 30 Van N a t t a 556 
(19 8 1 ) , and, t h e r e f o r e , denied the motion t o d i s m i s s t he appeal 
f o r l a c k of t i m e l i n e s s . 

Claimant requested t he Board t o r e c o n s i d e r i t s order denying 
c l a i m a n t ' s motion t o d i s m i s s and more f u l l y b r i e f e d t h e t i m e l i n e s s 
i s s u e , however, we is s u e d an Order on R e c o n s i d e r a t i o n r e a f f i r m i n g 
our d e n i a l of the motion t o d i s m i s s . 

Having reviewed the r e c o r d i n i t s e n t i r e t y we reach t he 
c o n c l u s i o n t h a t c l a i m a n t ' s motion t o d i s m i s s s h o u l d have been 
g r a n t e d . SAIF responded t o c l a i m a n t ' s request f o r r e c o n s i d e r a t i o n 
of h i s motion t o d i s m i s s and a l l e g e d t h a t t h e SAIF C o r p o r a t i o n 
"had n o t i f i e d the Workers' Compensation Board t h a t review was 
bei n g sought on Workers' Compensation Board Case No. 81-07257 and 
not Workers' Compensation Board Case No. 81-07256." I t now 
appears t h a t a f t e r e x p i r a t i o n of the 30 day appeal p e r i o d and 
w i t h o u t n o t i c e t o c l a i m a n t or c l a i m a n t ' s c o u n s e l , someone on 
b e h a l f of the SAIF C o r p o r a t i o n telephoned a c l e r i c a l person a t the 
Board and p r e v a i l e d upon t h a t person t o add t o SAIF's request f o r 
review i n case number 81-07256 the numbers "81-07257." 

ORS 656.289(3) i n r e l e v a n t p a r t p r o v i d e s : 

" ( 3 ) The order [ o f the Referee] i s f i n a l 
u n l e s s , w i t h i n 30 days a f t e r t h e date on 
which a copy of the order i s m a i l e d t o the 
p a r t i e s , one of the p a r t i e s r e q u e s t s a 
review by the board under ORS 656.295...." 
(Emphasis added.) 

ORS 656.295(1) p r o v i d e s : 

" ( 1 ) The request f o r review by the board 
of an order o f a r e f e r e e need o n l y s t a t e 
t h a t the p a r t y r equests a review o f the 
o r d e r . " (Emphasis added.) 

N e i t h e r ORS 656.295(1) nor the Board's a d m i n i s t r a t i v e r u l e s 
p r e s c r i b e w i t h much s p e c i f i c i t y what a p a r t y must s t a t e i n o r d e r 
t o make out a request f o r re v i e w . I n keeping w i t h t he p o l i c y 
d e c l a r e d i n ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) , t he Board's p r a c t i c e has been t o 
t o l e r a t e reasonable i n f o r m a l i t y . However, the r e f e r e n c e i n ORS 
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656.289 and 656.295 t o "the o r d e r " or "an o r d e r " r e q u i r e s t h a t t h e 
p a r t y r e q u e s t i n g review d e s i g n a t e the order i t wishes t o have 
rev i e w e d . I f i t does n o t , any o r d e r not d e s i g n a t e d i n the r e q u e s t 
f o r r e v i e w becomes f i n a l by o p e r a t i o n of law. 

Here, t h e a g g r a v a t i o n and new i n j u r y c l a i m s were assigned , 
d i f f e r e n t case numbers and t h e Referee i s s u e d s e p a r a t e o r d e r s 
d i s p o s i n g of those s e p a r a t e c l a i m s . SAIF s u b m i t t e d o n l y one 
r e q u e s t f o r review and t h a t r e q u e s t f o r review d e s i g n a t e d o n l y WCB 
Case No. 81-07256, the a g g r a v a t i o n c l a i m on which i t p r e v a i l e d a t 
h e a r i n g . Since SAIF can take no f u r t h e r r e l i e f than t h a t which i t 
r e c e i v e d a t h e a r i n g w i t h r e s p e c t t o t h a t case, i t has no s t a n d i n g 
t o r e q u e s t r e v i e w , and i t s appeal of t h a t case must be d i s m i s s e d . 

SAIF's a t t e m p t , i n an u n t i m e l y manner and w i t h o u t n o t i c e t o 
th e opposing p a r t y , t o c o r r e c t i t s e r r o r and p e r f e c t an appeal of 
WCB Case No. 81-07257 by t e l e p h o n i n g a Board employe and 
r e q u e s t i n g t h e c o r r e c t case number t o be penned onto the pending 
r e q u e s t f o r review was i n e f f e c t i v e t o p r e v e n t t h a t o r d e r from 
becoming f i n a l by o p e r a t i o n of law. 

This case must be d i s t i n g u i s h e d from those cases which are 
c o n s o l i d a t e d a t h e a r i n g r e s u l t i n g i n one order d i s p o s i n g of t h e 
i s s u e s r a i s e d under a l l the case numbers i n v o l v e d as d e s i g n a t e d i n 
the one o r d e r . I n such a case, the order i s an i n s e p a r a b l e whole 
n o t w i t h s t a n d i n g m u l t i p l e case numbers, and a r e q u e s t f o r r e v i e w 
t h a t d e s i g n a t e s o n l y one o f the case numbers n e v e r t h e l e s s p r e v e n t s 
the e n t i r e o r d e r from becoming f i n a l and a l l o w s t h e Board t o 
e x e r c i s e i t s j u r i s d i c t i o n over the e n t i r e o r d e r . 

As mentioned e a r l i e r , c o n s i s t e n t w i t h the p o l i c y f a v o r i n g 
r e s o l u t i o n of workers* compensation cases w i t h a minimum o f 
a d v e r s a r i a l t a c t i c s , t he Board has a l l o w e d reasonable i n f o r m a l i t y 
i n t h e l i t i g a t i o n o f c l a i m s . However, t h i s case by r u n n i n g a f o u l 
of t h e express p r o v i s i o n s of ORS 656.289(3) and 656.295(1) goes 
beyond the p a l e o f reasonable i n f o r m a l i t y . For these reasons, t h e 
p u r p o r t e d appeal i n WCB Case No.. 81-07257 must be d i s m i s s e d . (See 
s e p a r a t e o r d e r under t h a t case number decided t h i s d a t e . ) 

ORDER 

The SAIF C o r p o r a t i o n ' s request f o r review dated May 7, 1982 
and r e c e i v e d by the Board on May 1 1 , 1982 i s d i s m i s s e d . 

ANTONIO 0. CASTENEDA, C l a i m a n t WCB 8 4 - 0 7 8 7 5 , 8 4 - 0 5 3 3 4 & 8 4 - 0 2 6 0 8 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 5 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s 

Claimant has r e q u e s t e d review of Referee Daron's o r d e r s on 
r e c o n s i d e r a t i o n i n t h e above r e f e r e n c e d cases. The Board 
d i s m i s s e s f o r l a c k of j u r i s d i c t i o n . 

On November 30, 1984 t h e Referee i s s u e d i d e n t i c a l o r d e r s i n 
the t h r e e r e f e r e n c e d cases d i s m i s s i n g the r e q u e s t s f o r h e a r i n g on 
the ground t h a t c l a i m a n t had f a i l e d t o appear a t h e a r i n g . 
Claimant's a t t o r n e y requested r e c o n s i d e r a t i o n on December 20, 
1984. The Referee i s s u e d i d e n t i c a l o r d e r s denying r e c o n s i d e r a t i o n 
i n a l l t h r e e cases on January 2, 1985. Claimant requested r e v i e w 
of t h e January 2, 1985 o r d e r s on January 4, 1985. 
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ORS 656.289(3) p r o v i d e s t h a t a Referee's o r d e r becomes f i n a l 
i f no p a r t y r e q u e s t s Board review w i t h i n 30 days o f the date t h e 
or d e r i s m a i l e d . No p a r t y requested review of t h e Referee's 
November 30, 1984 o r d e r s w i t h i n 30 days. U n f o r t u n a t e l y , t h e 
November 30, 1984 o r d e r s were not abated. Consequently those 
o r d e r s became f i n a l by o p e r a t i o n o f law and the Referee l o s t 
j u r i s d i c t i o n over t he c l a i m s . T h e r e f o r e , t h e Referee's o r d e r s 
denying r e c o n s i d e r a t i o n are a n u l l i t y . Any request f o r re v i e w o f 
those o r d e r s denying r e c o n s i d e r a t i o n i s a l s o a n u l l i t y . 

ORDER 

Claimant's r e q u e s t s f o r review i n the above r e f e r e n c e d cases 
are d i s m i s s e d . 

MINDY L . CHAPMAN ( C R O N K I T E ) , C l a i m a n t WCB 8 3 - 1 2 2 1 1 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 5 , 1 9 8 5 
G i l a h Te.nenbaum, D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n o f Referee Neal's 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r c h i r o p r a c t i c t r e a t m e n t s . The iss u e i s t h e 
reasonableness and n e c e s s i t y o f c l a i m a n t ' s requested t r e a t m e n t . 

On December 22, 1981 c l a i m a n t s u b m i t t e d a Form 801 c l a i m i n g 
t h a t she i n j u r e d her low back w h i l e w o r k i n g as a nurses a i d e on 
October 28, 1981. E v i d e n t l y c l a i m a n t d i d not seek m e d i c a l 
t r e a t m e n t f o r t h i s i n j u r y u n t i l December 2, 1981. X-rays 
i n t e r p r e t e d by Dr. Markee on December 2, 1981 showed t h a t c l a i m a n t 
had a normal lumbar and t h o r a c i c s p i n e . Claimant's c l a i m was 
accepted by t h e i n s u r e r . 

On December 30, 1981 Dr. Matthews examined c l a i m a n t . He 
concluded t h a t c l a i m a n t had a normal s p i n a l e x a m i n a t i o n , a l t h o u g h 
she complained of low back p a i n w i t h o u t r a d i c u l o p a t h y . Dr. 
Matthews opined t h a t c l a i m a n t ' s c h r o n i c t e n s i o n was a s i g n i f i c a n t 
f a c t o r i n her c o n d i t i o n . Dr. Matthews found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on February 1 , 1982 and r e l e a s e d her f o r r e t u r n t o 
work. He opined t h a t c l a i m a n t had no permanent impairment. 
Claimant r e t u r n e d t o l i g h t d u t y work. 

On February 15, 1982 c l a i m a n t r e t u r n e d t o Dr. Matthews. His 
c h a r t notes show t h a t c l a i m a n t requested t h a t he t a k e her o f f work 
a g a i n , b u t t h a t he d e c l i n e d t o do so because t h e r e was not med i c a l 
j u s t i f i c a t i o n . On February 22, 1982 c l a i m a n t ' s c l a i m was c l o s e d 
by a D e t e r m i n a t i o n Order amended by a second D e t e r m i n a t i o n Order 
i s s u e d February 24, 1982, n e i t h e r o f which awarded any permanent 
d i s a b i l i t y . 

Another of Dr. Matthews' c h a r t n o t e s , on March 8, 1982 
re c o u n t s a communication from t h e i n s u r e r whereby t h e d o c t o r noted 
t h a t c l a i m a n t had r e f u s e d t o r e t u r n t o l i g h t work t h a t was w i t h i n 
her m e d i c a l and p h y s i c a l c a p a b i l i t i e s . 

Between May and September of 1982 c l a i m a n t was t r e a t e d by Dr. 
M c l l v a i n e , a c h i r o p r a c t o r . Dr. M c l l v a i n e ' s r e p o r t s show t h a t 
c l a i m a n t ' s back p a i n was i m p r o v i n g . Claimant was t r e a t e d by Dr. 
Narus, an o s t e o p a t h , between August and October o f 1982. His 
t r e a t m e n t approach was t o p r e s c r i b e p h y s i c a l t h e r a p y and a 
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c o m b i n a t i o n o f p a i n m e d i c a t i o n s . The r e c o r d shows t h a t c l a i m a n t 
missed a m a j o r i t y of her scheduled p h y s i c a l t h e r a p y s e s s i o n s . On 
October 18, 1982 Dr. Narus opined t h a t c l a i m a n t ' s f a i l u r e t o 
r e t u r n t o work was based upon some f a c t o r s o t h e r than p h y s i c a l . 
He d i d n o t e l a b o r a t e upon what those f a c t o r s may have been. 

An independent m e d i c a l e x a m i n a t i o n conducted by Dr. Weiss on 
December 13, 1982 was normal, a l t h o u g h c l a i m a n t d i d complain o f 
back p a i n . Dr. Weiss encouraged c l a i m a n t t o i n c r e a s e her 
a c t i v i t y . The Orthopaedic C o n s u l t a n t s panel examined c l a i m a n t on 
March 9, 1983 and concluded t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
and t h a t her impairment from t h e October 1981 i n j u r y was " z e r o . " 
Dr. Narus c o n c u r r e d " w h o l e h e a r t e d l y " w i t h the Orthopaedic 
C o n s u l t a n t s on A p r i l 26, 1983. 

Claimant had requested a h e a r i n g on t h e D e t e r m i n a t i o n Order. 
On June 20, 1983 Referee Brown approved a s t i p u l a t i o n e n t e r e d i n t o 
between c l a i m a n t and t h e employer and i n s u r e r t h a t p r o v i d e d : t h a t 
c l a i m a n t had f u l l y and c o m p l e t e l y recovered from her i n d u s t r i a l 
i n j u r y ; t h a t t h e D e t e r m i n a t i o n Orders were a f f i r m e d ; t h a t c l a i m a n t 
would r e c e i v e $3,200; t h a t c l a i m a n t ' s a t t o r n e y would r e c e i v e $500 
p a i d by t h e i n s u r e r ; and, t h a t c l a i m a n t ' s request f o r h e a r i n g was 
d i s m i s s e d w i t h p r e j u d i c e . 

Claimant r e t u r n e d t o see Dr. M c l l v a i n e on or about 
September 15, 1983. Dr. M c l l v a i n e responded t o the i n s u r e r on 
September 19, 1983 t h a t he had not t r e a t e d c l a i m a n t s i n c e 
September 1982 and t h a t c l a i m a n t had t o l d him t h a t she was s e e k i n g 
t r e a t m e n t on t h e a d v i c e of her a t t o r n e y t o "keep her c l a i m open." 
Dr. M c l l v a i n e f u r t h e r s t a t e d t h a t he was unaware o f t h e p r e v i o u s 
s t i p u l a t i o n and t h a t he d i d not t r e a t c l a i m a n t nor a u t h o r i z e t i m e 
l o s s . The r e c o r d c l e a r l y shows t h a t Dr. M c l l v a i n e no l o n g e r 
c o n s i d e r e d h i m s e l f t o be c l a i m a n t ' s t r e a t i n g p h y s i c i a n . On 
December 14, 1983 t h e i n s u r e r i s s u e d t h e f i r s t o f t h r e e d e n i a l s i n 
i s s u e , which denied t h e c o m p e n s a b i l i t y of care p r o v i d e d by Dr. 
M c l l v a i n e on t h e ground t h a t c l a i m a n t had s t i p u l a t e d t h a t she had 
c o m p l e t e l y r e c o v e r e d and needed.no c a r e . 

On February 25, 1984 Dr. M c l l v a i n e wrote t o c l a i m a n t ' s 
a t t o r n e y ' s o f f i c e , e x p r e s s i n g o f f e n s e a t having become i n v o l v e d i n 
c l a i m a n t ' s w o r k e r s ' compensation c l a i m . He c l e a r l y s t a t e d t h a t he 
had no i d e a o f c l a i m a n t ' s p r e s e n t c o n d i t i o n as he had not t r e a t e d 
her f o r over one y e a r . On March 26, 1984 t h e i n s u r e r i s s u e d t h e 
second d e n i a l , denying c o m p e n s a b i l i t y o f care by Dr. M c l l v a i n e on 
the ground t h a t i t was not reasonable or necessary. We conclude 
t h a t based upon Dr. M c l l v a i n e ' s apparent o f f e n s e a t even b e i n g 
p e r i p h e r a l l y i n v o l v e d i n c l a i m a n t ' s case, t r e a t m e n t by him was 
p r o b a b l y n o t even p o s s i b l e . 

Twelve days p r i o r t o t h e h e a r i n g c l a i m a n t was examined by Dr. 
C h u r c h i l l , c h i r o p r a c t o r . I n h i s r e p o r t dated June 7, 1984 Dr. 
C h u r c h i l l r e c i t e d t h a t c l a i m a n t had a normal range of back m o t i o n , 
however, w i t h p a i n , some tenderness on p a l p a t i o n , and t h a t she had 
i n h i s o p i n i o n s u f f e r e d an " e x c e r e b r a t i o n " of her 1981 i n j u r y w i t h 
" d y s a r t h o s k e n e t i c l e s i o n s " a t L4-5, (which he e x p l a i n e d as meaning 
t h a t one s i d e of t h e v e r t e b r a moved to o much and t h e o t h e r s i d e 
not enough.) 

On June 14, 1984 t h e i n s u r e r denied c o m p e n s a b i l i t y o f 
t r e a t m e n t by Dr. C h u r c h i l l based upon t h e s t i p u l a t i o n . We agree 
t h a t t h e d e n i a l s h o u l d be uph e l d , but not based upon t h e 
s t i p u l a t i o n . - 3 4 -
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The f i r s t two d e n i a l s denied c l a i m a n t ' s r e q u e s t s f o r 
t r e a t m e n t by Dr. M c l l v a i n e . We conclude from t h e evidence t h a t 
c l a i m a n t d i d not r e q u e s t t r e a t m e n t from Dr. M c l l v a i n e , o r , i f she 
d i d , he r e f u s e d i t . The Referee was c o r r e c t i n u p h o l d i n g those 
d e n i a l s and we do l i k e w i s e , f o r the reason t h a t t r e a t m e n t by Dr. 
M c l l v a i n e i s n e i t h e r reasonable nor necessary. 

The i n s u r e r has based i t s d e n i a l of t h e c o m p e n s a b i l i t y o f Dr. 
C h u r c h i l l ' s t r e a t m e n t upon the June 1983 s t i p u l a t i o n . To t h e 
e x t e n t t h a t t h a t s t i p u l a t i o n p u r p o r t s t o f o r e c l o s e c l a i m a n t from 
e x e r c i s i n g her l i f e t i m e r i g h t s t o reasonable and necessary m e d i c a l 
s e r v i c e s under ORS 656.245, i t i s an i n v a l i d r e l e a s e under ORS 
656.236(1). EBI v. F r e s c h e t t z , 71 Or App 526 ( 1 9 8 4 ) . We f i n d , 
however, t h a t based upon the p u r s u a s i v e evidence c l a i m a n t has not 
e s t a b l i s h e d t h a t t r e a t m e n t by Dr. C h u r c h i l l i s reasonable or 
necessary. Dr. C h u r c h i l l ' s o p i n i o n , secured o n l y t w e l v e days 
b e f o r e t h e h e a r i n g , i s d i r e c t l y c o n t r a r y t o t h a t of every o t h e r 
h e a l t h care p r o v i d e r t o have examined c l a i m a n t over the course of 
her t r e a t m e n t f o r what appears t o have been a s l i g h t i n j u r y . We 
a c c o r d i t l i t t l e w e i g h t . On de novo review we conclude t h a t 
c l a i m a n t has not shown t h a t she r e q u i r e s care f o r any compensable 
c o n d i t i o n . 

ORDER 

The Referee's o r d e r s dated June 28, 1984 and J u l y 27, 1984 
are a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e 
Referee's o r d e r s t h a t s e t a s i d e t h e i n s u r e r ' s d e n i a l dated June 
14, 1984 and awarded c l a i m a n t ' s a t t o r n e y a fee f o r p r e v a i l i n g on 
t h e d e n i a l a r e r e v e r s e d and t h e i n s u r e r ' s d e n i a l o f June 14, 1984 
i s r e i n s t a t e d and a f f i r m e d . The remainder o f t h e Referee's o r d e r s 
a r e a f f i r m e d . 

SUSAN L . DEW, C l a i m a n t WCB 8 3 - 0 8 3 8 2 
C o w l i n g & H e y s e l l , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 5 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Mongrain's 
o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r i n j u r y t o 
her l e f t l e g (knee) and awarded c l a i m a n t i n t e r i m compensation 
p u r s u a n t t o the Court of Appeals o p i n i o n i n Bono v. SAIF, 66 Or 
App 138 ( 1 9 8 3 ) . The i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h a t p o r t i o n o f t h e Referee's 
o r d e r t h a t s e t a s i d e SAIF's d e n i a l of c l a i m a n t ' s l e f t knee c l a i m . 

The Referee's order r e g a r d i n g i n t e r i m compensation was 
c o r r e c t a t the t i m e i t was e n t e r e d , J u l y 13, 1984. However, the 
Supreme Court r e v e r s e d t h e Court of Appeals on December 28, 1984. 
Bono v. SAIF, 298 Or 405 (1984). Under the Supreme Court's Bono 
case, c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation o n l y f o r those 
p e r i o d s of t i m e , i f any, t h a t she " l e f t work," as t h a t term i s 
used i n ORS 656.210(3). I d . , S l i p Op a t 4. Because we a f f i r m t h e 
Referee's o r d e r s e t t i n g a s i d e SAIF's d e n i a l and remand c l a i m a n t ' s 
c l a i m f o r p r o c e s s i n g , i n t h i s p a r t i c u l a r case SAIF i s i n t h e best 
p o s i t i o n t o determine the amount, i f any, of i n t e r i m compensation 
t o which c l a i m a n t i s e n t i t l e d . 
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ORDER 

That p o r t i o n of t h e Referee's o r d e r dated J u l y 13, 1984 
g r a n t i n g c l a i m a n t i n t e r i m compensation i s r e v e r s e d . The remainder 
of t h e Referee's o r d e r i s a f f i r m e d . Claimant's c l a i m i s remanded 
t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g pursuant t o law, i n c l u d i n g 
t h e payment of any i n t e r i m compensation t o which c l a i m a n t may be 
e n t i t l e d . C l aimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on 
Board r e v i e w f o r p r e v a i l i n g on t h e i s s u e of t h e d e n i a l , t o be p a i d 
by t h e SAIF C o r p o r a t i o n . 

MAURICE L . EDWARDSON ( D e c e a s e d ) , C l a i m a n t WCB 8 3 - 0 4 7 4 5 
B l o o m , M a r a n d a s & S l y , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 5 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The Personal R e p r e s e n t a t i v e o f the c l a i m a n t ' s e s t a t e r e q u e s t s 
r e v i e w of P r e s i d i n g Referee Daughtry's o r d e r t h a t d i s m i s s e d t h e 
Personal R e p r e s e n t a t i v e ' s request f o r a h e a r i n g on t h e i s s u e of 
permanent p a r t i a l d i s a b i l i t y a r i s i n g out of the deceased 
c l a i m a n t ' s compensable h e a r t c o n d i t i o n . The i s s u e i s whether t h e 
Personal R e p r e s e n t a t i v e has s t a n d i n g t o r e q u e s t a h e a r i n g . 

Claimant s u f f e r e d a m y o c a r d i a l i n f a r c t i o n on October 1 1 , 1977 
and c l a i m e d w o r k e r s ' compensation b e n e f i t s . His h e a r t a t t a c k was 
found compensable by a Referee and the Board, who were a f f i r m e d by 
the Court of Appeals on November 9, 1981. Between December 22, 
1981 and February 4, 1982 c l a i m a n t p a r t i c i p a t e d i n a v o c a t i o n a l 
r e h a b i l i t a t i o n program. 

On March 3, 1982 t h e E v a l u a t i o n D i v i s i o n d i r e c t e d t h e SAIF 
C o r p o r a t i o n t o secure a c l a i m c l o s u r e medical e x a m i n a t i o n . That 
e x a m i n a t i o n was u l t i m a t e l y scheduled f o r June 10, 1982. There i s 
no evidence t h a t any p a r t y i n t e n t i o n a l l y sought t o d e l a y t h e 
e x a m i n a t i o n . On March 22, 1982 c l a i m a n t began a new j o b as a 
motel desk c l e r k . 

On May 10, 1982 c l a i m a n t s u f f e r e d a massive m y o c a r d i a l 
i n f a r c t i o n , f rom which he d i e d the f o l l o w i n g day. SAIF s u b m i t t e d 
a Form 1503 f o r c l a i m c l o s u r e t o the E v a l u a t i o n D i v i s i o n on 
June 28, 1982. A D e t e r m i n a t i o n Order i s s u e d J u l y 12, 1982 g r a n t e d 
an award f o r temporary d i s a b i l i t y , which the evidence shows had 
been p a i d , i n f a c t s l i g h t l y o v e r p a i d , b e f o r e t h e c l a i m a n t ' s 
d e a t h . The D e t e r m i n a t i o n Order a l s o found t h a t c l a i m a n t ' s death 
from h i s h e a r t a t t a c k e n t i t l e d h i s " b e n e f i c i a r i e s " t o an award o f 
compensation f o r a f a t a l i n j u r y . 

Claimant had no spouse and no c h i l d r e n . I t i s s t i p u l a t e d 
t h a t t h e deceased c l a i m a n t ' s mother i s t h e p e r s o n a l r e p r e s e n t a t i v e 
of c l a i m a n t ' s e s t a t e . Claimant's mother seeks a h e a r i n g t o 
determine t h e amount o f permanent d i s a b l i t y award t h a t c l a i m a n t 
would have been g r a n t e d had c l a i m a n t s u r v i v e d . 

The Referee found t h a t , 

" [ T ] h e s t a t u t e s p r o v i d e f o r a c o n t i n u a t i o n 
of c e r t a i n b e n e f i t s , f o l l o w i n g t h e death o f 
t h e i n j u r e d w orker, t o those people who 
would n o r m a l l y have looked t o t h a t worker 
f o r t h e i r s u p p o r t . The w o r k e r s ' 
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compensation scheme i s not i n t e n d e d t o 
c r e a t e an ' e s t a t e ' f o r the deceased worker 
which can be d i s t r i b u t e d , a c c o r d i n g t o 
g e n e r a l p r o b a t e law, t o i n d i v i d u a l s who are 
s t a t u t o r i l y e n t i t l e d t o r e c e i v e the 
b e n e f i t s b u t who were not t r u l y dependent 
upon t h e deceased i n j u r e d worker. 
(Emphasis i n o r i g i n a l . ) 

"The p l a n was never i n t e n d e d t o b e n e f i t a l l 
persons who might a r g u a b l y be e n t i t l e d t o 
some s o r t o f r e l i e f . Leech v. 
G e o r g i a - P a c i f i c Corp., 259 Or 161 ( 1 9 7 1 ) . 

"The workers' compensation scheme i s 
r e m e d i a l and, t h e r e f o r e should be l i b e r a l l y 
c o n s t r u e d . [ C i t a t i o n o m i t t e d . ] . . . The 
p l a i n language of a s t a t u t e c o n t r o l s , i f 
t h e r e i s no a m b i g u i t y t h e r e i n , b u t , i f an 
a m b i g u i t y e x i s t s , i t must be r e s o l v e d i n 
f a v o r of compensation. Fossum v. SAIF, 289 
Or 787, 792 (1982). 

" I f i n d no a m b i g u i t y i n ORS 656.218 wherein 
i t s p e c i f i e s those i n d i v i d u a l s who are 
e n t i t l e d t o f i l e a Request f o r Hearing and 
t o pursue the m a t t e r t o f i n a l 
d e t e r m i n a t i o n . The i n d i v i d u a l s having t h a t 
power are l i m i t e d t o those who 'would have 
been e n t i t l e d t o death b e n e f i t s i f t h e 
i n j u r y c a u s i n g the d i s a b i l i t y had been 
f a t a l . ' Those i n d i v i d u a l s are i d e n t i f i e d 
i n ORS 656.204 as being the 'spouse', 
' c h i l d r e n ' , or 'dependent.' I f i n d t h e 
s t a t u t o r y scheme t o be unambiguous and 
t h e r e f o r e , u n l e s s the decedent's mother i s 
a 'dependent' as d e f i n e d i n ORS 
656.005(11), she has no s t a n d i n g t o f i l e a 
Request f o r Hearing. The decedent's mother 
has not e s t a b l i s h e d t h a t she i s a 
'dependent', nor even a l l e g e d t h a t she i s , 
so her Request f o r Hearing must be 
d i s m i s s e d . " 

The Board a f f i r m s and adopts the w e l l - r e a s o n e d o r d e r o f t h e 
Referee. 

ORDER 

The Referee's o r d e r dated J u l y 10, 1984 i s a f f i r m e d . 
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BENJAMIN G. PARKER, C l a i m a n t WCB 8 2 - 0 9 5 3 4 
D e a n H e i l i n g , C l a i m a n t ' s A t t o r n e y - J a n u a r y 1 5 , 1 9 8 5 
W a l k e r & J o h n s o n , D e f e n s e A t t o r n e y s O r d e r on Remand 
On review of t he Board's order dated January 26, 1984 t h e 

Court of Appeals r e v e r s e d t h e Board's o r d e r . 

Now, t h e r e f o r e , t he Board's o r d e r i s vacated and t h i s c l a i m 
i s remanded t o the i n s u r e r f o r acceptance and payment o f b e n e f i t s 
i n accordance w i t h law. 

IT IS SO ORDERED. 

E.H. QUINN, C l a i m a n t WCB 8 4 - 0 4 9 8 4 & 8 4 - 0 4 9 8 5 
K i r k p a t r i c k & Z e i t z , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 5 , 1 9 8 5 
D a v i d H o m e , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n t o D i s m i s s 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 
T h i s case i s b e f o r e t h e Board on a request f o r re v i e w o f 

Referee Leahy's order f i l e d by t h e s e l f - i n s u r e d employer, t h e 
V i s i t i n g Nurses A s s o c i a t i o n . Wausau Insurance has now moved t o 
di s m i s s t h e re q u e s t f o r review a g a i n s t i t on t h e ground t h a t t h e 
Referee's o r d e r upheld i t s d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c o n d i t i o n and c l a i m a n t has not f i l e d a request f o r r e view a g a i n s t 
Wausau. 

Wausau's argument a p p a r e n t l y i s t h a t t h e Board has no 
j u r i s d i c t i o n t o decide a r e s p o n s i b i l i t y q u e s t i o n between i t and t h e 
s e l f - i n s u r e d employer unless c l a i m a n t r e q u e s t s review of t h e 
Referee's o r d e r which assigned r e s p o n s i b i l i t y t o t h e s e l f - i n s u r e d 
employer r a t h e r than t o Wausau. We r e j e c t t h a t argument. ORS 
656.289(3) s t a t e s t h a t "when one p a r t y r e q u e s t s a review by t h e 
Board, t h e o t h e r p a r t y or p a r t i e s s h a l l have t h e remainder o f t h e 
30-day p e r i o d . . . i n which t o request Board review i n t h e same 
manner." The i m p l i c a t i o n o f t h i s s t a t u t e i s t h a t when one o f t h e 
p a r t i e s a f f e c t e d by a Referee's o r d e r r e q u e s t s r e v i e w , t h e n a l l 
o t h e r p a r t i e s t o the pro c e e d i n g b e f o r e t he Referee have t h e r i g h t 
t o f i l e a c r o s s - r e q u e s t f o r review and are t h e r e b y made p a r t y t o 
the p r o ceedings b e f o r e t h e Board. Furthermore, ORS 656.295(6) 
p r o v i d e s t h a t t h e Board may make such d i s p o s i t i o n o f t h e case as i t 
determines t o be a p p r o p r i a t e . Among the p o s s i b l y a p p r o p r i a t e 
d e c i s i o n s which might be made i n a r e s p o n s i b i l i t y case i s t h a t t h e 
p a r t y whom t h e Referee found n o t t o be r e s p o n s i b l e may be found 
r e s p o n s i b l e b e f o r e t h e Board. 

Wausau's motion t o d i s m i s s i s den i e d . Wausau has 20 days from 
th e date o f t h i s o rder i n which t o f i l e i t s respondent's b r i e f . 

IT IS SO ORDERED. 

CLARENCE L . L 0 U S I G N 0 N T , C l a i m a n t WCB 8 3 - 0 8 8 9 6 
C o o n s , McKeown, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 7 , 1 9 8 5 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The c l a i m a n t has requested review o f Referee's o r d e r dated 
November 29, 1984. The request f o r review was f i l e d w i t h t h e Board 
on January 4, 1985, more than 30 days a f t e r t h e date o f t h e 
Referee's o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The c l a i m a n t s r e q u e s t f o r review i s hereby d i s m i s s e d as b e i n g 
u n t i m e l y f i l e d # ^ ^ ^ ^ ^ = - -----



ROBERT M. P I L C Z Y N S K I , C l a i m a n t T h i r d P a r t y T P - 8 4 0 0 3 
C o o n s , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 7 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y T h i r d P a r t y D i s t r i b u t i o n O r d e r 
The SAIF C o r p o r a t i o n has p e t i t i o n e d the Board f o r r e s o l u t i o n 

o f a d i s p u t e c o n c e r n i n g the proper d i s t r i b u t i o n o f the proceeds o f 
a t h i r d p a r t y r e c o v e r y o b t a i n e d by c l a i m a n t . ORS 656.593( 1 ) ( d ) ; 
656.593(3). Claimant has requested t h a t the Board r e f e r t h i s 
m a t t e r t o a Referee f o r an e v i d e n t i a r y h e a r i n g , c i t i n g Denton v. 
EBI Companies, 67 Or App 339 (1984). 

On October 10, 1979 c l a i m a n t ' s r i g h t hand was caught i n a 
machine a t work, r e s u l t i n g i n i n j u r y . He f i l e d a workers' 
compensation c l a i m w i t h h i s employer, whose i n d u s t r i a l i n s u r e r was 
the SAIF C o r p o r a t i o n . The c l a i m was accepted and b e n e f i t s p a i d 
p u r s u a n t t o law. I n a d d i t i o n , c l a i m a n t e l e c t e d t o pursue a c i v i l 
a c t i o n f o r damages a g a i n s t an a l l e g e d l y n e g l i g e n t t h i r d p a r t y . 
ORS 656.154, 656.578. I n October or November o f 1983 c l a i m a n t and 
the t h i r d p a r t y n e g o t i a t e d a s e t t l e m e n t o f the t h i r d p a r t y 
a c t i o n . Claimant o b t a i n e d SAIF's a p p r o v a l , as r e q u i r e d by ORS 
656.587. There i s a f a c t u a l d i s p u t e concerning the p r e c i s e terms 
of the agreement between c l a i m a n t and SAIF. SAIF contends t h a t 
i t s a p p r o v a l o f the s e t t l e m e n t was c o n d i t i o n e d upon c l a i m a n t ' s 
f o r m a l r e q u e s t t h a t h i s workers' compensation c l a i m be denied. 
Claimant m a i n t a i n s t h a t the agreement was not couched i n terms o f 
c l a i m a n t r e q u e s t i n g the issuance of a d e n i a l , but t h a t c l a i m a n t 
would accept a d e n i a l of f u t u r e workers' compensation b e n e f i t s , 
once i s s u e d by SAIF. 

I n view of the c o n c l u s i o n we reach, we f i n d t h i s f a c t u a l 
d i s c r e p a n c y of l i t t l e or no s i g n i f i c a n c e . What i s i m p o r t a n t i s 
our c o n c l u s i o n t h a t when c l a i m a n t ' s t h i r d p a r t y a c t i o n was 
s e t t l e d , and the s e t t l e m e n t approved by SAIF, t h e r e was a meeting 
o f the minds between c l a i m a n t and SAIF concerning two e s s e n t i a l 
elements: SAIF agreed t o compromise i t s s t a t u t o r y l i e n by 
a c c e p t i n g a p p r o x i m a t e l y $5,000 l e s s than i t would o t h e r w i s e be 
e n t i t l e d t o i n f u l l s a t i s f a c t i o n o f i t s l i e n , i n c o n s i d e r a t i o n 
f o r , i n e f f e c t , c l a i m a n t ' s w i t h d r a w a l o f h i s a d m i t t e d l y 
compensable and accepted workers' compensation c l a i m . The p r e c i s e 
d e t a i l s o f the w i t h d r a w a l may not have been co m p l e t e l y agreed 
upon; however, i t was understood t h a t SAIF would r e t r o a c t i v e l y 
deny the c l a i m , e i t h e r by issuance of a f o r m a l d e n i a l or by the 
p a r t i e s ' s t i p u l a t i o n , and c l a i m a n t would not c o n t e s t the d e n i a l , 
t h e r e b y r e l i n q u i s h i n g h i s r i g h t t o f u r t h e r b e n e f i t s i n c o n n e c t i o n 
w i t h h i s workers' compensation c l a i m . 

A f t e r c l a i m a n t ' s t h i r d p a r t y a c t i o n was s e t t l e d w i t h SAIF's 
a p p r o v a l , but b e f o r e the agreement between SAIF and c l a i m a n t was 
reduced t o w r i t i n g or SAIF had an o p p o r t u n i t y t o i s s u e a f o r m a l 
d e n i a l , SAIF became aware o f the Supreme Court's t h e n - r e c e n t 
d e c i s i o n i n Bauman v.SAIF, 295 Or 788 (1983), decided October 25, 
1983. Bauman held t h a t a c l a i m , once accepted, may not be denied 
unless t h e r e i s a showing o f " f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y . " Upon becoming aware o f t h i s r e c e n t d e c i s i o n , 
SAIF communicated w i t h c l a i m a n t ' s a t t o r n e y and i n f o r m e d him t h a t , 
as a r e s u l t o f the c o u r t ' s p r e c l u s i o n o f r e t r o a c t i v e d e n i a l s , SAIF 
would be unable t o comply w i t h i t s agreement. SAIF, t h e r e f o r e , 
a d v i s e d t h a t i t i n s i s t e d on a d i s t r i b u t i o n of the t h i r d p a r t y 
proceeds i n accordance w i t h the s t a t u t o r y f o r m u l a , ORS 656.593(1), 
which meant t h a t the $5,000 balance would be p a i d t o SAIF r a t h e r 
than c l a i m a n t . Claimant responded t h a t he was not w i l l i n g t o 
a l t e r the terms o f h i s agreement w i t h SAIF, and t h a t he remained 
w i l l i n g t o accept a d e n i a l r e l i e v i n g SAIF of f u t u r e o b l i g a t i o n s i n 
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c o n n e c t i o n w i t h h i s worke r s ' compensation c l a i m . A p a r t i a l 
d i s t r i b u t i o n o f t h e t h i r d p a r t y proceeds was made, w i t h t h e 
d i s p u t e d $5,000 balance being h e l d i n t r u s t . 

F i r s t we address c l a i m a n t ' s r e q u e s t f o r an e v i d e n t i a r y 
h e a r i n g . T r a d i t i o n a l l y t h i s Board has r e s o l v e d d i s p u t e s 
c o n c e r n i n g t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y based upon 
documentary e x h i b i t s s u b m i t t e d by the p a r t i e s , i n c l u d i n g any 
necessary and a p p r o p r i a t e a f f i d a v i t s , t o g e t h e r w i t h w r i t t e n 
argument. There i s no r i g h t t o a h e a r i n g i n c o n t r o v e r s i e s a r i s i n g 
under ORS 656.578 e t seq. Marvin T h o r n t o n , 34 Uan N a t t a 998 
(19 8 2 ) . This Board, however, has an o b l i g a t i o n t o a f f o r d the 
p a r t i e s adequate procedures f o r d e v e l o p i n g an e v i d e n t i a r y r e c o r d 
s u f f i c i e n t f o r j u d i c i a l r e v iew. Blackman v. SAIF, 60 Or App 44-6 
(198 2 ) . I n t h e event i t was necessary t o do so, as where 
r e s o l u t i o n o f a f a c t u a l d i s p u t e t u r n e d on the c r e d i b i l i t y o f a 
c e r t a i n w i t n e s s or w i t n e s s e s , t he Board would have i n h e r e n t 
a u t h o r i t y t o r e f e r a d i s p u t e t o a Referee i n o r d e r t o take 
t e s t i m o n y and make a p p r o p r i a t e f a c t u a l f i n d i n g s . This i s not such 
a case, however. As discus s e d above, the m a t e r i a l f a c t s 
c o n c e r n i n g t h e agreement between SAIF and c l a i m a n t are not 
a c t u a l l y i n d i s p u t e . 

We note i n passing t h a t c l a i m a n t ' s r e l i a n c e upon Denton v. 
EBI Companies, supra, i s misplaced. Although the c o u r t ' s o p i n i o n 
makes r e f e r e n c e t o a h e a r i n g i n Denton, no h e a r i n g was h e l d . That 
case was r e s o l v e d by the Board based upon the p a r t i e s ' submission 
of documentary evidence and w r i t t e n argument. John Denton, 34 Uan 
N a t t a 1598 (198 2 ) . For the f o r e g o i n g reasons, c l a i m a n t ' s r e q u e s t 
f o r an e v i d e n t i a r y h e a r i n g i s denied. 

T u r n i n g t o t h e i s s u e o f the proper d i s t r i b u t i o n o f t h e 
rem a i n i n g proceeds o f c l a i m a n t ' s t h i r d p a r t y r e c o v e r y , we f i n d and 
ho l d t h a t t h e r e m a i n i n g balance s h a l l be p a i d t o and r e t a i n e d by 
c l a i m a n t , and t h a t t h e p a r t i e s ' agreement, which formed the b a s i s 
of t h e s e t t l e m e n t o f c l a i m a n t ' s t h i r d p a r t y a c t i o n , s h a l l be 
executed. I n i t s p e t i t i o n t o the Board, SAIF r e l i e s upon Bauman 
v. SAIF, supra, i n s u p p o r t o f i t s r e f u s a l t o comply w i t h i t s 
agreement. SAIF s t a t e s t h a t i t has no basi s upon which i t can 
deny the c o m p e n s a b i l i t y o f c l a i m a n t ' s p r e v i o u s l y accepted c l a i m 
and, t h e r e f o r e , Bauman pre c l u d e s d e n i a l by any means. SAIF 
contends t h a t a "mutual m i s t a k e " was made by the p a r t i e s w i t h 
r e g a r d t o t h e agreed upon d i s t r i b u t i o n o f the s e t t l e m e n t proceeds. 

We have r e c e n t l y d e c i d e d , i n a case which i s f a c t u a l l y very 
s i m i l a r t o t h i s case, t h a t Bauman i s not a l e g a l impediment t o 
agreements o f the n a t u r e i n v o l v e d h e r e i n . Roger Riepe, 37 Uan 
N a t t a 3 , (January 8, 1985). I n Riepe we s t a t e d , "The concern 
which gave r i s e t o the Bauman d e c i s i o n was the p r a c t i c e o f 
employers and i n s u r e r s , which had been f o s t e r e d by the c o u r t ' s 
e a r l i e r d e c i s i o n i n Frasure v. A q r i p a c , 290 Or 99 (1 9 8 0 ) , o f 
a c c e p t i n g a c l a i m i n i t i a l l y , paying compensation and l a t e r denying 
the c l a i m ab i n i t i o . " 37 Uan N a t t a a t 5. We went on t o r e v i e w 
the concerns addressed by the c o u r t i n Bauman and concluded, "None 
of those concerns are p r e s e n t i n t h i s case, or o t h e r s l i k e i t , 
where the c l a i m a n t and i n d u s t r i a l i n s u r e r are d e a l i n g a t arms' 
l e n g t h i n an e f f o r t t o e f f e c t u a t e t he best p o s s i b l e r e s o l u t i o n o f 
c l a i m a n t ' s t h i r d p a r t y a c t i o n and make a j u s t and proper 
d i s t r i b u t i o n o f t h e proceeds." 37 Uan N a t t a a t 5. / 

I n Riepe we found a " p o t e n t i a l s t u m b l i n g block mentioned by 
n e i t h e r p a r t y , " which i s a l s o p r e s e n t i n t h i s case: ORS 
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656.236(1), the s t a t u t o r y p r o h i b i t i o n a g a i n s t r e l e a s e s . I t cannot 
be denied t h a t the p a r t i e s ' agreement contemplates c l a i m a n t ' s 
w i t h d r a w a l o f h i s workers' compensation c l a i m and r e l i n q u i s h m e n t 
of a l l f u t u r e r i g h t s i n c o n n e c t i o n w i t h h i s workers' compensation 
c l a i m , i n exchange f o r the p r e s e n t r e c e i p t o f a l a r g e r p o r t i o n o f 
h i s t h i r d p a r t y r e c o v e r y , t h a t i s , the sum of $5,000. T h i s 
c o n s t i t u t e s a r e l e a s e i n v i o l a t i o n o f the s t a t u t e . O r d i n a r i l y , 
such an agreement would not be s u b j e c t t o a p p r o v a l . EBI Companies 
v. F r e s c h e t t e , 71 Or App 526 ( 1984-); Walter E. Ginn, 36 Van N a t t a 
1 ( 1 9 8 4 ) ; Warren C. Bacon, 35 Van N a t t a 1694 (1983); Duane E. 
Maddy, 35 Van N a t t a 1629 (1983); Donald T. Campbell, 35 Van N a t t a 
1622 ( 1 9 8 3 ) ; A r n o l d Androes, 35 Van Na t t a 1619 (1983). As i n 
Riepe, however, t h i s case f a l l s w i t h i n a narrow e x c e p t i o n t o the 
s t a t u t o r y p r o h i b i t i o n a g a i n s t a worker's r e l e a s e o f h i s r i g h t s , as 
s t a t e d i n ORS 656.587. That s t a t u t e p r o v i d e s : 

"Any compromise by the worker or o t h e r 
b e n e f i c i a r i e s or the l e g a l r e p r e s e n t a t i v e 
of the deceased worker o f any r i g h t o f 
a c t i o n a g a i n s t an employer or t h i r d p a r t y 
i s v o i d unless made w i t h the w r i t t e n 
a p p r o v a l o f the paying agency o r , i n the 
event o f a d i s p u t e between the p a r t i e s , by 
ord e r o f the board. ORS 656.236 does not 
apply t o compromises and s e t t l e m e n t s under 
ORS 656.578 t o 656.597." (Emphasis 
s u p p l i e d . ) 

Although the p a r t i e s ' agreement, which contemplates the 
r e l e a s e o f c l a i m a n t ' s r e m a i n i n g workers' compensation r i g h t s , 
o r d i n a r i l y would be p r o h i b i t e d by ORS 656.236(1), i n the c o n t e x t 
o f the s e t t l e m e n t o f c l a i m a n t ' s t h i r d p a r t y a c t i o n , i t i s n o t . 
Roger Riepe, supra. 

For t h e reasons s t a t e d h e r e i n , and f o r the a d d i t i o n a l reasons 
s t a t e d i n Roger Riepe, supra, we f i n d and hold t h a t the agreement 
e n t e r e d i n t o by and between c l a i m a n t and SAIF, concern i n g the j u s t 
and proper d i s t r i b u t i o n o f the proceeds o f c l a i m a n t ' s t h i r d p a r t y 
r e c o v e r y s h a l l be implemented, and c l a i m a n t s h a l l be p a i d and 
r e t a i n the balance remaining from the proceeds o f h i s t h i r d p a r t y 
r e c o v e r y . 

IT IS SO ORDERED. 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests r e v i e w o f Referee Fink's o r d e r 
which: (1) g r a n t e d c l a i m a n t an award o f 32° f o r 10% unscheduled 
d i s a b i l i t y i n a d d i t i o n t o the 16° f o r 5% unscheduled d i s a b i l i t y 
p r e v i o u s l y awarded by D e t e r m i n a t i o n Order; (2) s e t a s i d e i t s 
p a r t i a l d e n i a l o f c l a i m a n t ' s DMSO t r e a t m e n t s ; and (3) awarded 
c l a i m a n t ' s a t t o r n e y $2,500 f o r p r e v a i l i n g on the d e n i a l i s s u e . 
C o m p e n s a b i l i t y o f DMSO tr e a t m e n t s and the a t t o r n e y ' s fee are the 
i s s u e s on review. 

G. V I C T O R I A ADAMS-PRATT, C l a i m a n t 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 5 1 7 1 
J a n u a r y 2 1 , 1 9 8 5 
O r d e r on R e v i e w 

On r e v i e w , SAIF concedes t h a t the Referee was c o r r e c t i n 
s e t t i n g a s i d e i t s d e n i a l o f DMSO t r e a t m e n t s . However, i t argues 
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t h a t the Board should "modify" the Referee's o r d e r t o apply o n l y 
t o DMSO t r e a t m e n t s r e c e i v e d p r i o r t o January 16, 1984. SAIF 
reasons t h a t OAR 436-69-201(11), which p r o v i d e s t h a t DMSO 
t r e a t m e n t s are not r e i m b u r s a b l e unless d i r e c t e d a t i n t e r s t i t i a l 
c y s t i t i s became e f f e c t i v e on January 16, 1984 and, t h e r e f o r e , any 
DMSO t r e a t m e n t s r e c e i v e d a f t e r t h a t date are not r e i m b u r s a b l e . 

The r e g u l a t i o n does not p r o v i d e f o r r e t r o a c t i v e a p p l i c a t i o n . 
The Court o f Appeals has s a i d : 

" G e n e r a l l y , s t a t u t e s or r e g u l a t i o n s t h a t 
say n o t h i n g about r e t r o a c t i v e a p p l i c a t i o n 
are not a p p l i e d r e t r o a c t i v e l y i f such a 
c o n s t r u c t i o n w i l l i m p a i r e x i s t i n g r i g h t s , 
c r e a t e new o b l i g a t i o n s o r impose a d d i t i o n a l 
d u t i e s w i t h r e s p e c t t o past 
t r a n s a c t i o n s . " B a r r e t t v. Union O i l 
D i s t r i b u t o r s , 60 Or App 483, 486 (1982). 

Based on those c o n s i d e r a t i o n s , we conclude t h a t OAR 436-69-201(11) 
should not be a p p l i e d r e t r o a c t i v e l y t o apply t o the DMSO 
tr e a t m e n t s which were a t i s s u e i n t h i s case. 

We do not apply the r e g u l a t i o n t o f u t u r e t r e a t m e n t s because 
those t r e a t m e n t s were not a t i s s u e b e f o r e the Referee. 
Furthermore, a l l i s s u e s c o n c e r n i n g t h e v a l i d i t y o r a p p l i c a t i o n o f 
the new r u l e were not and could not be be f o r e the Referee because 
the r u l e was not e f f e c t i v e a t the time o f the Referee's o r d e r . 
They a r e , t h e r e f o r e , not p r o p e r l y b e f o r e the Board. Should SAIF 
wish t o c h a l l e n g e c l a i m a n t ' s r i g h t t o reimbursement f o r DMSO 
tr e a t m e n t s f o l l o w i n g the e f f e c t i v e date o f the new r u l e , the 
proper p a t h would be t o i s s u e a new p a r t i a l d e n i a l r e l y i n g on th e 
r u l e . 

SAIF a l s o contends t h a t the Referee's award o f $2,500 i n 
a t t o r n e y ' s fees i s e x c e s s i v e . We agree. C o n s i d e r i n g the n o v e l 
i s s u e p r e s e n t e d , the amount o f time expended on the case and the 
r e s u l t o b t a i n e d , we conclude t h a t c l a i m a n t ' s a t t o r n e y would be 
adequately compensated by an award o f $1,800 r a t h e r than the 
$2,500 awarded by the Referee. 

ORDER 

The Referee's o r d e r dated December 16, 1983 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . That p o r t i o n o f the Referee's o r d e r 
which awarded c l a i m a n t ' s a t t o r n e y $2,500 i s m o d i f i e d t o award 
c l a i m a n t ' s a t t o r n e y $1,800. The balance o f the Referee's o r d e r i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded $550 f o r s e r v i c e s on 
Board r e v i e w , t o be pa i d by the SAIF C o r p o r a t i o n . 

LEROY GARDNER, C l a i m a n t WCB 8 1 - 0 8 9 2 4 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 1 , 1 9 8 5 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r which: 
(1) d e c l i n e d t o award a p e n a l t y and a t t o r n e y ' s f e e f o r the 
i n s u r e r ' s delay i n a c c e p t i n g or denying an a l l e g e d c l a i m f o r 
r e f e r r a l t o th e Northwest Pain Center; (2) d e c l i n e d t o award 
a d d i t i o n a l temporary t o t a l d i s a b i l i t y f o r the p e r i o d from 
January 11, 1983 t o October 27, 1983; and (3 ) upheld D e t e r m i n a t i o n 
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Orders awarding 67.5° f o r 45% scheduled d i s a b i l i t y f o r i n j u r y t o 
the r i g h t hand and 144° f o r 45% unscheduled d i s a b i l i t y f o r i n j u r y 
t o t h e neck. 

The Board a f f i r m s and adopts those p o r t i o n s o f the Referee's 
o r d e r r e l a t i n g t o c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l temporary 
and permanent d i s a b i l i t y compensation. 

Claimant contends t h a t he i s e n t i t l e d t o a p e n a l t y and 
a t t o r n e y ' s f e e based on the i n s u r e r ' s f a i l u r e t o accept or deny 
c o m p e n s a b i l i t y o f p a i n c e n t e r e v a l u a t i o n w i t h i n 60 days o f Dr. 
E l l i s o n ' s December 6, 1982 l e t t e r s u g g e s t i n g the r e f e r r a l . There 
b e i n g no compensation due upon which t o base a p e n a l t y , no p e n a l t y 
or a t t o r n e y f e e can be awarded. See e.g. P a r r e l W. Carr, 36 Uan 
N a t t a 16, m o d i f i e d , 36 Uan N a t t a 164 (1984). A c c o r d i n g l y , we do 
not d e termine whether a p e n a l t y and a t t o r n e y ' s f e e might o t h e r w i s e 
be a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r dated June 26, 1984 i s a f f i r m e d . 

D A N I E L L . HUTCHINSON, C l a i m a n t WCB 8 2 - 0 7 6 8 5 
J e r r y G a s t i n e a u , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 1 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests r e v i e w o f Referee Neal's o r d e r which upheld 
a D e t e r m i n a t i o n Order awarding 100° f o r 100% scheduled d i s a b i l i t y 
f o r l o s s of v i s i o n i n c l a i m a n t ' s r i g h t eye. Claimant contends 
t h a t permanent p a r t i a l d i s a b i l i t y awards should a l s o have been 
made f o r h i s l e f t eye, jaw, nose, headaches and p a i n . 

On de novo r e v i e w o f the r e c o r d we a f f i r m the o r d e r o f the 
Referee. Although the l a y test i m o n y i n t h i s case i s s u f f i c i e n t t o 
e s t a b l i s h t h a t c l a i m a n t c u r r e n t l y experiences problems w i t h h i s 
l e f t eye, jaw and nose, and t h a t he has r e c u r r e n t headaches, t h e r e 
i s no evidence i n the r e c o r d t h a t these impairments are permanently 
d i s a b l i n g . 

ORDER 

The Referee's o r d e r dated J u l y 16, 1984 i s a f f i r m e d . 

KENNETH D. KIRKWOOD, C l a i m a n t WCB 8 3 - 0 9 8 5 7 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 1 , 1 9 8 5 
C ummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests r e v i e w o f Referee Brown's or d e r which 
upheld: (1) the s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f medical 
s e r v i c e s f o r c l a i m a n t ' s r i g h t knee c o n d i t i o n ; and (2) t he 
employer's d e n i a l o f h i s l e f t knee and low back c o n d i t i o n s . On 
rev i e w , c l a i m a n t contends h i s compensable 1981 r i g h t knee i n j u r y 
has m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t need f o r r i g h t knee 
replacement s u r g e r y and t h a t the compensable i n j u r y i s c a u s a l l y 
r e l a t e d t o h i s l e f t knee and low back c o n d i t i o n s . We agree and 
re v e r s e the Referee's o r d e r . 
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As a p r e l i m i n a r y m a t t e r , c l a i m a n t contends t h a t he has 
e s t a b l i s h e d a c l a i m f o r a g g r a v a t i o n . However, a r e v i e w o f the 
r e c o r d r e v e a l s t h a t the p a r t i e s s t i p u l a t e d a t h e a r i n g t h a t t h e 
i s s u e s b e f o r e the Referee were the c o m p e n s a b i l i t y o f m e d i c a l 
s e r v i c e s p u r s u a n t t o ORS 656.245 f o r c l a i m a n t ' s r i g h t knee, l e f t 
knee and low back c o n d i t i o n s . Although the p a r t i e s agreed 
c l a i m a n t ' s r i g h t knee c o n d i t i o n had worsened, they 
f u r t h e r s t i p u l a t e d t h a t i f the 1981 i n j u r y was determined t o have 
m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s need f o r r i g h t knee 
replacement s u r g e r y , the c l a i m should be reopened as o f the date 
c l a i m a n t underwent t h a t m e d i c a l t r e a t m e n t . Consequently, t h e 
c l a i m f o r a g g r a v a t i o n i s not b e f o r e us. 

Claimant i s a 62 year o l d r e t i r e d m i l l worker. I n l a t e 
January 1981 he f e l t h i s r i g h t knee "pop" when he jumped o f f a 
crosswalk between two booms. A few days l a t e r , c l a i m a n t was 
examined by Dr. K e i z e r , h i s f a m i l y p h y s i c i a n , who noted s l i g h t 
e f f u s i o n o f the j o i n t . Dr. Keizer f u r t h e r r e p o r t e d t h a t the r i g h t 
knee was s w o l l e n , as w e l l as q u i t e tender and s o r e , which caused 
c l a i m a n t t o l i m p and t o e x p e r i e n c e d i f f i c u l t y i n s t r a i g h t e n i n g h i s 
l e g . Dr. K e i z e r diagnosed an acute s t r a i n . Dr. H o l b e r t , 
c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , examined c l a i m a n t i n March 1981 
and diagnosed h i s c o n d i t i o n as " t r a u m a t i c a g g r a v a t i o n o f 
o s t e o a r t h r i t i c changes i n h i s r i g h t knee." 

Claimant r e t u r n e d t o work i n A p r i l 1981 and worked, w i t h the 
a s s i s t a n c e o f a coworker, u n t i l h i s J u l y 1981 r e t i r e m e n t . I n 
March 1982 a D e t e r m i n a t i o n Order awarded c l a i m a n t 20% permanent 
r i g h t l e g d i s a b i l i t y . This award was subsequently i n c r e a s e d t o 
70% by v i r t u e of an August 1983 s t i p u l a t i o n . 

C l a imant has experienced two p r i o r i n j u r i e s t o h i s r i g h t 
l e g . I n 1967 c l a i m a n t ' s r i g h t knee was smashed a g a i n s t the 
s t e e r i n g column o f a j i t n e y , prompting a l a t e r a l meniscectomy. I n 
1972 c l a i m a n t s u f f e r e d a f r a c t u r e o f the r i g h t f i b u l a r head and a 
s l i g h t l y depressed l a t e r a l t i b i a l p l a t e a u i n h i s r i g h t knee. Both 
i n j u r i e s were t r e a t e d by Dr. H o l b e r t . F o l l o w i n g b o t h i n j u r i e s , 
c l a i m a n t r e t u r n e d t o h i s r e g u l a r work and d i d not e x p e r i e n c e any 
f u r t h e r knee problems s u f f i c i e n t t o keep him from w o r k i n g . 

P r i o r t o t h e January 1981 i n j u r y , c l a i m a n t had been 
c o m p l a i n i n g o f p a i n i n h i s r i g h t knee. I n September 1980 c l a i m a n t 
was examined by Dr. K e i z e r . Claimant d e s c r i b e d p a i n i n the 
e x t e r n a l p a r t o f h i s r i g h t knee which had been i n c r e a s i n g and was 
b o t h e r i n g him "a l o t . " X-rays r e v e a l e d an e x t e n s i v e amount of 
a r t h r i t i s . Dr. Keizer opined t h a t c l a i m a n t ' s work was a g g r a v a t i n g 
the c o n d i t i o n and t h a t i t was very l i k e l y c l a i m a n t would have t o 
change h i s o c c u p a t i o n or modify h i s d u t i e s . 

I n September 1982, i n p r e p a r a t i o n f o r h i s " e x t e n t o f 
d i s a b i l i t y " h e a r i n g , c l a i m a n t was examined by Orthopaedic 
C o n s u l t a n t s . Claimant complained o f r i g h t knee, l e f t knee and low 
back p a i n . He had been p r e v i o u s l y examined by the C o n s u l t a n t s i n 
November 1981, a t which time they had considered h i s impairment t o 
be moderate. A f t e r the September 1982 e v a l u a t i o n , the C o n s u l t a n t s 
e v a l u a t e d c l a i m a n t ' s r i g h t knee impairment as moderately severe, 
w i t h impairment a t t r i b u t a b l e t o the 1981 i n j u r y c l a s s i f i e d as 
m i l d l y moderate. The C o n s u l t a n t s opined t h a t the i n c r e a s e d 
impairment s i n c e t h e i r November 1981 e x a m i n a t i o n was due t o a 
n a t u r a l p r o g r e s s i o n o f d e g e n e r a t i v e a r t h r i t i s . The C o n s u l t a n t s 
a l s o a t t r i b u t e d c l a i m a n t ' s l e f t knee and lumbar spine c o m p l a i n t s 
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t o the n a t u r a l p r o g r e s s i o n o f d e g e n e r a t i v e a r t h r i t i s , f i n d i n g h i s 
symptoms i n no way i n d i c a t e d they were the r e s u l t o f any 
i n d u s t r i a l i n j u r y . 

I n June 1983 Dr. H o l b e r t proposed r i g h t knee replacement 
s u r g e r y t o r e l i e v e c l a i m a n t ' s r i g h t knee, l e f t knee and low back 
symptoms. The employer denied the surgery r e q u e s t and f u r t h e r 
denied t he l e f t knee and low back " c l a i m s . " 

I n January 1984 Dr. Puziss, o r t h o p e d i s t , reviewed t he me d i c a l 
f i l e and examined c l a i m a n t . Dr. Puziss opined t h a t i t was 
m e d i c a l l y probable t h a t g i v e n c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i s , 
the i n d u s t r i a l i n j u r y was not a m a t e r i a l l y c o n t r i b u t i n g f a c t o r t o 
h i s need f o r su r g e r y . I n r e v i e w i n g c l a i m a n t ' s x - r a y s , t he d o c t o r 
noted t h a t t he r i g h t knee a r t h r i t i s was a l r e a d y moderately severe 
a t the time o f the 1967 s u r g e r y . Dr. Puziss f e l t the s u r g e r y 
hastened the a r t h r i t i s 1 p r o g r e s s i o n . Due t o t he minimal e f f u s i o n 
i n t h e r i g h t knee s h o r t l y f o l l o w i n g the January 1981 i n j u r y , Dr. 
Puziss reasoned the i n j u r y was not a s i g n i f i c a n t c o n t r i b u t i n g 
f a c t o r t o c l a i m a n t ' s impairment. Since the x-rays taken a t the 
time o f the January 1981 i n j u r y demonstrated i n c r e a s i n g a r t h r i t i c 
change t h r o u g h o u t the knee. Dr. Puziss concluded " i n a l l 
p r o b a b i l i t y t h i s i n j u r y merely i n c r e a s e d h i s symptoms and d i d not 
s p e c i f i c a l l y aggravate h i s u n d e r l y i n g s i g n i f i c a n t a r t h r i t i c 
c o n d i t i o n . " 

Dr. H o l b e r t acknowledged t h a t a t the time of the i n d u s t r i a l 
i n j u r y , c l a i m a n t ' s r i g h t knee was a l r e a d y i n s i g n i f i c a n t 
d i f f i c u l t y . However, he f e l t the i n j u r y decompensated the knee t o 
the p o i n t t h a t he had not worked s i g n i f i c a n t l y s i n c e . Dr. H o l b e r t 
opined t h a t a knee w i t h a l e s s e r p r e e x i s t i n g problem might have 
r e c o v e r e d , but w i t h the magnitude o f p r e e x i s t i n g d i f f i c u l t y i n the 
knee, the knee d i d compensate a t the time of the i n j u r y and had 
never recovered t o a l e v e l o f i n d u s t r i a l competency. 

Concerning the l e f t knee and low back c o m p l a i n t s , Dr. H o l b e r t 
f e l t b oth c o n d i t i o n s were o s t e o a r t h r i t i c , but were a l s o r e l a t e d t o 
c l a i m a n t ' s r i g h t knee c o n d i t i o n . Claimant's low back d i s c o m f o r t 
i n d i c a t e d a temporary a g g r a v a t i o n a t t r i b u t a b l e t o c l a i m a n t ' s 
l i m p . The wear on c l a i m a n t ' s o s t e o a r t h r i t i c l e f t knee was 
a c c e l e r a t e d by c l a i m a n t ' s accomodation f o r h i s r i g h t knee, i . e . 
s t a n d i n g p r i m a r i l y w i t h h i s w e i g h t on h i s l e f t l e g . 

Altho u g h the q u e s t i o n i s a cl o s e one, we f i n d t h a t c l a i m a n t ' s 
c u r r e n t need f o r r i g h t knee t r e a t m e n t i s compensable. The 
c o n f l i c t c e n t e r s upon "a b a t t l e o f e x p e r t s . " Dr. H o l b e r t , who 
b e l i e v e s t he need f o r t r e a t m e n t i s r e l a t e d t o the i n d u s t r i a l 
i n j u r y , and Dr. Puziss, who does n o t . When medical evidence i s 
d i v i d e d , the tendency i s t o g i v e g r e a t e r w e i g h t t o the c o n c l u s i o n s 
o f t r e a t i n g p h y s i c i a n s , absent pe r s u a s i v e reasons not t o do so. 
Weiland v. SAIF, 64- Or App 810, 814 (1983); Abbott v. SAIF, 45 Or 
App 657 (1980); Hamlin v. Roseburq Lumber Co., 30 Or App 615 
(1977) . 

Since we do not p e r c e i v e p e r s u a s i v e reasons not t o do so, we 
accord t he o p i n i o n o f Dr. H o l b e r t g r e a t e r w e i g h t . Dr. H o l b e r t has 
been c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t s i n c e 1967, when he performed 
c l a i m a n t ' s r i g h t knee s u r g e r y . Although he acknowledges the 
s i g n i f i c a n c e o f c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i s , Dr. H o l b e r t 
remains s t e a d f a s t i n h i s c o n c l u s i o n t h a t the i n d u s t r i a l i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t r i g h t knee medical 
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needs. Dr. Puziss based h i s o p i n i o n t o a degree upon the m i n i m a l 
e f f u s i o n p r e s e n t i n t h e j o i n t p o s t - i n j u r y . Dr. K e i z e r noted 
" s l i g h t e f f u s i o n " i n the j o i n t s h o r t l y a f t e r t he January 1981 
i n j u r y . However, Dr. Ke i z e r a l s o r e p o r t e d t h a t t he knee was 
s w o l l e n and q u i t e t e n d e r and sore , causing c l a i m a n t t o l i m p and t o 
e x p e r i e n c e d i f f i c u l t y i n s t r a i g h t e n i n g h i s l e g . I n a d d i t i o n . Dr. 
K e i z e r diagnosed c l a i m a n t ' s r i g h t knee c o n d i t i o n as an acute 
s t r a i n . T h i s d e s c r i p t i o n b o l s t e r s Dr. H o l b e r t ' s o p i n i o n 
c o n c e r n i n g t he m a t e r i a l i t y o f the i n d u s t r i a l i n j u r y ' s c o n t r i b u t i o n 
t o c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n . 

U n q u e s t i o n a b l y , c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i c c o n d i t i o n 
has pl a y e d a s i g n i f i c a n t r o l e i n c l a i m a n t ' s c u r r e n t need f o r 
me d i c a l t r e a t m e n t . However, the evidence preponderates t h a t t h e 
January 1981 i n j u r y has m a t e r i a l l y c o n t r i b u t e d t o t h a t m e d i c a l 
need. A c c o r d i n g l y , the proposed medical s e r v i c e s f o r h i s r i g h t 
knee are compensable pursuant t o ORS 656.245. 

Since we f i n d Dr. H o l b e r t ' s o p i n i o n p e r s u a s i v e i n d e t e r m i n i n g 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n , i t 
f o l l o w s t h a t we a l s o a f f o r d the t r e a t i n g p h y s i c i a n ' s o p i n i o n g r e a t 
w e i g h t i n j u d g i n g t he c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t knee and 
low back c o n d i t i o n s . 

The employer argues t h a t Dr. H o l b e r t f a i l s t o r e l a t e t h e 
c o n d i t i o n s t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . The employer f u r t h e r 
contends Dr. H o l b e r t r e l a t e s the c o n d i t i o n s t o c l a i m a n t ' s c u r r e n t 
r i g h t knee c o n d i t i o n , h i s l i m p and t o h i s h a b i t o f c a r r y i n g h i s 
w e i g h t on h i s l e f t s i d e . I t i s t r u e t h a t Dr. H o l b e r t does not 
s p e c i f i c a l l y mention the i n d u s t r i a l i n j u r y i n r e l a t i n g c l a i m a n t ' s 
c u r r e n t r i g h t knee c o n d i t i o n t o h i s l e f t knee and low back 
c o m p l a i n t s . However, a r e v i e w o f the t r e a t i n g p h y s i c i a n ' s e n t i r e 
o p i n i o n leads one t o the i n e s c a p a b l e c o n c l u s i o n t h a t t he l e f t knee 
and low back c o m p l a i n t s are r e l a t e d t o c l a i m a n t ' s c u r r e n t r i g h t 
knee c o n d i t i o n , o f which, i n Dr. H o l b e r t ' s o p i n i o n , a m a t e r i a l 
c o n t r i b u t i n g f a c t o r i s the i n d u s t r i a l i n j u r y . 

Furthermore, we f i n d Dr. H o l b e r t ' s o p i n i o n more p e r s u a s i v e 
than the c o n t r a r y o p i n i o n o f the Orthopaedic C o n s u l t a n t s , who 
examined c l a i m a n t a p p r o x i m a t e l y nine months b e f o r e t he t r e a t i n g 
surgeon proposed the r i g h t knee replacement s u r g e r y as a means t o 
r e l i e v e c l a i m a n t ' s ongoing symptoms. Moreover, the p r i m a r y t h r u s t 
o f t h e C o n s u l t a n t s ' e x a m i n a t i o n was the e v a l u a t i o n o f c l a i m a n t ' s 
permanent r i g h t knee impairment, not the r e l a t i o n s h i p between h i s 
l e f t knee and low back c o n d i t i o n and h i s compensable i n j u r y . 

Consequently, we f i n d c l a i m a n t ' s c u r r e n t l e f t knee and low 
back c o n d i t i o n s c a u s a l l y r e l a t e d t o h i s compensable r i g h t knee 
c o n d i t i o n and, t h e r e f o r e , compensable pursuant t o ORS 656.245. 

ORDER 

The Referee's o r d e r dated March 30, 1984 i s r e v e r s e d . The 
employer's d e n i a l s dated October 5, 1983 are s e t asode. 
Claimant's counsel s h a l l r e c e i v e $1500 f o r s e r v i c e s a t the h e a r i n g 
l e v e l and on Board Review, t o be p a i d by the employer. 
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JACKIE J . MADDEN, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF CORP L e g a l , D e f e n s e , A t t o r n e y 

WCB 82 - 0 5 2 1 1 
J a n u a r y 2 1 , 1985 
O r d e r on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests r e v i e w o f Referee Neal's o r d e r 
which o v e r t u r n e d i t s p a r t i a l d e n i a l o f medical b e n e f i t s f o r 
c l a i m a n t ' s DMSO t r e a t m e n t s . SAIF argues t h a t the Referee e r r e d i n 
not d i s m i s s i n g t he c l a i m f o r l a c k o f j u r i s d i c t i o n . I n the 
a l t e r n a t i v e , SAIF argues on the m e r i t s t h a t the Referee e r r e d i n 
o v e r t u r n i n g i t s d e n i a l . 

The Board r e j e c t s SAIF's argument t h a t we do not have 
j u r i s d i c t i o n . See SAIF v. Belcher, 71 Or App 502 (1984). 

Claimant has an accepted c l a i m f o r neck, r i g h t arm and 
sh o u l d e r p a i n . Claimant has r e c e i v e d awards t o t a l i n g 128° f o r 40% 
unscheduled d i s a b i l i t y and 19.2° f o r 10% scheduled r i g h t arm 
d i s a b i l i t y . 

I n June 1979 c l a i m a n t f i r s t saw Dr. St a n l e y Jacob o f the 
Oregon H e a l t h Sciences U n i v e r s i t y . Dr. Jacob then began t r e a t i n g 
c l a i m a n t w i t h DMSO. I n October 1979 a he a r i n g was he l d conc e r n i n g 
c l a i m a n t ' s t r a v e l expenses from her home i n the Eugene area t o 
P o r t l a n d f o r medical t r e a t m e n t . The m a j o r i t y o f t h i s t r e a t m e n t 
was w i t h Dr. Franks, a n e u r o l o g i s t , however, some o f i t was the 
DMSO t r e a t m e n t w i t h Dr. Jacob. The Referee i n t h a t case found 
SAIF l i a b l e f o r the t r a v e l expenses. His ord e r became f i n a l by 
o p e r a t i o n o f law. Claimant contends t h a t the c o m p e n s a b i l i t y o f 
the DMSO t r e a t m e n t i s res j u d i c a t a as a r e s u l t o f t h a t o r d e r . We 
di s a g r e e . The c o m p e n s a b i l i t y o f the DMSO t r e a t m e n t was not i n 
i s s u e a t t h a t t i m e . I n f a c t , SAIF was paying f o r the t r e a t m e n t . 
The o n l y d i s p u t e concerned the t r a v e l expenses i n c u r r e d t o r e c e i v e 
the t r e a t m e n t . We do not b e l i e v e t h i s was an i s s u e which was 
n e c e s s a r i l y i n c l u d e d i n the is s u e s r a i s e d a t t h a t t i m e . See James 
R. Kunst, 36 Van Na t t a 238, 36 Uan N a t t a 380, 36 Uan N a t t a 861 
(1984) . 

I t i s w e l l e s t a b l i s h e d t h a t c l a i m a n t i s e n t i t l e d t o me d i c a l 
s e r v i c e s i n c l u d i n g p a l l i a t i v e care f o r an accepted c o n d i t i o n so 
lo n g as the t r e a t m e n t s are reasonable and necessary. Wetzel v. 
Goodwin B r o t h e r s , 50 Or App 101 (1981). SAIF argues t h a t i t 
should not be l i a b l e f o r the DMSO t r e a t m e n t s because DMSO i s an 
e x p e r i m e n t a l drug. Phrased d i f f e r e n t l y , SAIF i s a p p a r e n t l y 
a r g u i n g t h a t because DMSO i s e x p e r i m e n t a l , i t i s not reasonable 
and necessary. SAIF a l s o r e l i e s on OAR 436-69-201(10) which 
p r o v i d e s : 

" I n s u r e r s and c l a i m a n t s are not r e s p o n s i b l e 
f o r payment f o r t r e a t m e n t procedures 
rendered i n c o n n e c t i o n w i t h the compensable 
i n j u r y t h a t are not approved and t a u g h t by 
a c c r e d i t e d i n s t i t u t i o n s o f the l i c e n t i a t e ' s 
p r o f e s s i o n . I f the i n s u r e r b e l i e v e s 
procedures t o be i n a p p r o p r i a t e , o f unproven 
v a l u e , or e x p e r i m e n t a l i n n a t u r e , the i s s u e 
may be r e f e r r e d t o the Department f o r 
r e f e r r a l t o a committee o f c o n s u l t a n t s o f 
the p h y s i c i a n ' s peers." 
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The f i r s t sentence o f t h i s r e g u l a t i o n does not s u p p o r t SAIF's 
p o s i t i o n because Dr. Jacob, h i m s e l f , i s a f a c u l t y member a t an 
a c c r e d i t e d m e d i c a l s c h o o l . The second sentence concerns the 
Department's peer r e v i e w procedure. That sentence i s o n l y 
r e l e v a n t i n s o f a r as a d e c i s i o n by the peer r e v i e w committee t h a t a 
drug was i n a p p r o p r i a t e , o f unproven value or e x p e r i m e n t a l would be 
cons i d e r e d i n our d e c i s i o n whether use o f t h a t drug was reasonable 
and necessary. I n t h i s case, t h e r e i s no evidence t h a t a peer 
r e v i e w committee has consi d e r e d the q u e s t i o n o f DMSO. 

SAIF's p o s i t i o n i s best summarized by a l e t t e r f r o m i t s 
m e d i c a l a d v i s o r . Dr. N o r t o n , t o Dr. R u s s e l l , the Workers' 
Compensation Department's Medical D i r e c t o r : 

" I o b j e c t t o the use of DMSO on SAIF 
c l a i m a n t s f o r two reasons. 

" 1 . This i s human e x p e r i m e n t a t i o n , and I do 
not b e l i e v e t h a t employers have agreed t o 
c o n t r i b u t e t o the costs o f d e v e l o p i n g new 
drugs...nor t o my knowledge has the 
l e g i s l a t u r e s p e c i f i e d the costs f o r medical 
e x p e r i m e n t a t i o n are chargeable t o the 
workers' compensation b e n e f i t s system. 

"2. The worker i s i n c a p a b l e o f d e c i d i n g the 
s a f e t y o f DMSO and o t h e r e x p e r i m e n t a l drugs 
or procedures, and n e i t h e r i s the 
l e g i s l a t u r e . F e d e r al Drug A d m i n i s t r a t i o n 
i s charged w i t h d e t e r m i n i n g the standards 
of safe e x p e r i m e n t a t i o n i n the U n i t e d 
S t a t e s . When these standards are v i o l a t e d , 
i n my o p i n i o n t h e r e i s undue r i s k o f harm 
t o t he worker, and undue r i s k t o the 
employer f o r r e s p o n s i b i l i t y f o r payment f o r 
f u t u r e l o n g - t e r m m o r b i d i t y or m o r t a l i t y o f 
the worker." 

Dr. Jacob's p o s i t i o n i s : 

"When a m e d i c i n a l i s approved f o r a s i n g l e 
i n d i c a t i o n by the FDA, l i c e n s e d p h y s i c i a n s 
are f r e e t o use the m e d i c a t i o n f o r o t h e r 
i n d i c a t i o n s . A d d i t i o n a l l y Oregon s t a t u t e 
s t a t e s i t i s the p u b l i c p o l i c y o f the S t a t e 
of Oregon t h a t DMSO be a v a i l a b l e t o 
p a t i e n t s t h r o u g h l i c e n s e d p h y s i c i a n s . 

" A l l our p a t i e n t s are charged only f o r 
p r o f e s s i o n a l s e r v i c e s rendered. No charge 
i s made f o r DMSO." 

The Food Drug and Cosmetic Act, 21 USC § 301 e t seg. concerns 
the r e g u l a t i o n o f drugs which t r a v e l i n i n t e r s t a t e commerce. 21 
USC §331 p r o h i b i t s the t r a n s p o r t a t i o n o f m i s l a b e l e d drugs i n 
i n t e r s t a t e commerce. 21 USC §352 c o n t a i n s the r e q u i r e m e n t s f o r 
l a b e l i n g drugs. The r e c o r d i n t h i s case r e v e a l s t h a t DMSO has an 
approved l a b e l which i n d i c a t e s t h a t i t i s r e c o g n i z e d f o r the 
t r e a t m e n t o f i n t e r s t i t i a l c y s t i t i s . I n summary, DMSO may l e g a l l y 
be shipped i n i n t e r s t a t e commerce o n l y i f i t c o n t a i n s a l a b e l 
i n d i c a t i n g t h a t i t i s r e c o g n i z e d by the FDA f o r t r e a t m e n t o f 
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i n t e r s t i t i a l c y s t i t i s . F ederal r e g u l a t i o n does not concern how a 
drug i s used by a p r e s c r i b i n g p h y s i c i a n once i t has passed out o f 
i n t e r s t a t e commerce. See, Neui Drugs f o r Nonapproued Purposes 
( M e t h o t r e x a t e f o r P s o r i a s i s ) : Hearings Before a Subcornm, o f the 
HouseComm. on Government O p e r a t i o n s , 9 2nd Cong., 1st Sess. 131, 
133 ( 1 9 7 1 ) ; K e s s l e r , R e g u l a t i n g the P r e s c r i b i n g o f Human Drugs 
f o r Nonapproued Uses Under the Food, Drug, and Cosmetic Act, IB 
Harvard J o u r n a l on L e g i s l a t i o n 693 (1978). The U.S. Supreme Court 
has s t a t e d : 

" I t i s w e l l s e t t l e d t h a t the S t a t e has 
broad p o l i c e powers i n r e g u l a t i n g the 
a d m i n i s t r a t i o n o f drugs by h e a l t h 
p r o f e s s i o n a l s . " Whalen v. Roe, 429 US 589, 
603 n 30 (1977). 

The Oregon Court o f Appeals has held t h a t the s t a t e has p l e n a r y 
power t o r e g u l a t e the p r a c t i c e o f medicine. Whitmire v. Board o f 
C h i r o p r a c t i c Examiners, 21 Or App 139 (1975). 

The r i g h t t o p r e s c r i b e drugs i s i n c l u d e d i n the s t a t u t o r y 
d e f i n i t i o n o f the p r a c t i c e o f medicine. ORS 677.085(2). The 
s t a t u t e s c o n t a i n a s p e c i f i c p o l i c y statement f a v o r i n g making DMSO 
" a u a i l a b l e f o r human use i n Oregon i n safe form and f o r 
p r e s c r i p t i v e use thr o u g h proper medical channels." ORS 689.545. 
ORS 68 9 . 5 3 5 ( 3 ) ( c ) p r o v i d e s : " I t s h a l l be l a w f u l f o r a l i c e n s e d 
p h y s i c i a n t o p r e s c r i b e DMSO f o r any person." 

I n d e t e r m i n i n g whether i t was reasonable and necessary t o 
p r e s c r i b e DMSO t o c l a i m a n t , we co n s i d e r the f a c t t h a t the FDA 
co n s i d e r s i t an e x p e r i m e n t a l drug t o be worthy o f some w e i g h t . 
However, t h a t f a c t i s outweighed by the f a c t t h a t the s t a t e , which 
has p l e n a r y power t o r e g u l a t e p h y s i c i a n ' s p r e s c r i p t i o n s , has 
s p e c i f i c a l l y encouraged the p r e s c r i p t i o n o f DMSO. That f a c t , 
accompanied by the u n c o n t r o v e r t e d evidence t h a t DMSO p r o v i d e s 
symptomatic b e n e f i t t o c l a i m a n t i s s u f f i c i e n t t o e s t a b l i s h t o our 
s a t i s f a c t i o n t h a t DMSO i s a reasonable and necessary t r e a t m e n t 
which i s compensable under ORS 656.245. 

We note t h a t a r e c e n t Department r e g u l a t i o n which became 
e f f e c t i v e a f t e r the Referee's o r d e r p r o v i d e s t h a t DMSO i s "not 
r e i m b u r s a b l e unless p r e s c r i b e d f o r t r e a t m e n t o f compensable 
i n t e r s t i t i a l c y s t i t i s . " OAR 436-69-201(11) ( e f f e c t i v e January 16, 
1984). The v a l i d i t y o f t h a t r e g u l a t i o n i s not b e f o r e us, however, 
c o n s i d e r i n g the h o l d i n g here, i t s v a l i d i t y i s g u e s t i o n a b l e . 

ORDER 

The Referee's o r d e r dated October 5, 1983 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board re v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 
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MAXINE P. ROBINSON, C l a i m a n t 
E v o h l F. M a l a g o n , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 5 1 2 1 & 81-10158 
J a n u a r y 2 1 , 1985 
O r d e r on Remand 

T h i s case i s b e f o r e the Board on remand from the Court o f 
Appeals. Referee Brown i n i t i a l l y found t h a t c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m was compensable. The SAIF C o r p o r a t i o n 
r e q u e s t e d r e v i e w o f the c o m p e n s a b i l i t y p o r t i o n o f the Referee's 
o r d e r . The Board found t h a t t h e c l a i m was not t i m e l y f i l e d and, 
t h e r e f o r e , d i d not decide on the m e r i t s whether c l a i m a n t had 
proven t h e c l a i m . Maxine R. Robinson, 35 Uan N a t t a 1278 ( 1 9 8 3 ) . 
The Court o f Appeals r e v e r s e d on the t i m e l i n e s s i s s u e and remanded 
f o r a d e c i s i o n on t h e c o m p e n s a b i l i t y o f the c l a i m . 

C l a i m a n t worked f o r SAIF's i n s u r e d , S t r u t h e r ' s F u r n i t u r e , 
f r o m 1974 u n t i l December 1978. She a l l e g e s t h a t her exposure t o 
c h e m i c a l s , p a r t i c u l a r l y phenol hydrocarbons and formaldehyde, 
w h i l e w o r k i n g a t S t r u t h e r s caused or aggravated a s e n s i t i v i t y 
w hich i s m a n i f e s t e d as d i z z i n e s s , f a t i g u e and nausea. 

I n October 1980 Dr. Gambee, c l a i m a n t ' s p h y s i c i a n , noted t h a t 
c l a i m a n t had developed a chemical s e n s i t i v i t y . He noted t h a t 
c l a i m a n t ' s workplace a t the f u r n i t u r e s t o r e c o n t a i n e d many 
chemicals due t o the "gassing o u t " o f f u r n i t u r e . He opined t h a t 
her exposure a t work aggravated her s e n s i t i v i t y . 

I n March 1981 Dr. Gambee opined: 

"Since the work environment t h a t [ c l a i m a n t } 
d e s c r i b e d t o me c o n s i s t i n g o f s y n t h e t i c 
f a b r i c s , f u r n i t u r e u s i n g p a r t i c l e board, 
p o o r l y v e n t i l a t e d , no a i r c o n d i t i o n i n g , and 
u n c o m f o r t a b l y warm, would a l l c o n t r i b u t e t o 
the gassing out process, then I would t h i n k 
t h a t her environment c o u l d w e l l be one i n 
which one would become s e n s i t i z e d t o 
chemicals. 
" I do not f e e l t h a t a l l o f [ c l a i m a n t ' s ] 
h e a l t h problems are due t o her work 
environment. There are o t h e r f a c t o r s i n 
her l i f e and l i f e s t y l e t h a t are d e l e t e r i o u s 
t o o p t i m a l h e a l t h . But s i n c e her 
d i s a b i l i t y i n s u r a n c e a p p a r e n t l y a p p l i e s 
o n l y t o her a b i l i t y t o m a i n t a i n g a i n f u l 
employment i n her p a r t i c u l a r o c c u p a t i o n , 
then I t h i n k she q u a l i f i e s f o r d i s a b i l i t y . " 

On August 5, 1981 Dr. Morgan examined c l a i m a n t . He noted 
t h a t a c c o r d i n g t o c l a i m a n t ' s h i s t o r y her h e a l t h d e t e r i o r a t e d a f t e r 
a p e r i o d o f w o r k i n g i n the f u r n i t u r e s t o r e . He opined: " D a i l y 
exposure t o the fumes emanating f r o m new items o f f u r n i t u r e are 
q u i t e capable o f i n d u c i n g t h i s type o f s e n s i t i v i t y . . . . " 

On October 21, 1981 Dr. Jacobson e v a l u a t e d c l a i m a n t a t SAIF's 
r e q u e s t . He s t a t e d : 

" I f e e l t h a t t h e r e i s a s u b s t a n t i a l 
q u e s t i o n t h a t her own e n v i r o n m e n t a l 
exposure t o ' a l l e r g e n s ' ( c h e m i c a l s ) i s n ' t 
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g r e a t e r a t home than i t was a t work. The 
p a t i e n t has l i v e d i n a mobile home f o r t e n 
years and had new car p e t s i n s t a l l e d j u s t 
p r i o r t o the onset o f symptoms. I t i s w e l l 
documented t h a t mobile homes have a h i g h e r 
c o n c e n t r a t i o n f o r formaldehyde and a 
v a r i e t y o f o t h e r chemicals .... The p a t i e n t 
a l s o had new c a r p e t i n g i n her home about 
f i v e years ago. I f chemicals from new 
car p e t s a t her place o f employment were 
r e s p o n s i b l e f o r her symptoms then why not 
a l s o a t home." 

At d e p o s i t i o n , Dr. Jacobson t e s t i f i e d t h a t hydrocarbons and 
formaldehyde are u b i q u i t o u s . He a l s o t e s t i f i e d t h a t t h e r e was no 
way he c o u l d determine whether the work exposure was the major 
cause o f c l a i m a n t ' s s e n s i t i v i t y . 

I n p r o v i n g an o c c u p a t i o n a l disease c l a i m , c l a i m a n t has the 
burden o f p r o v i n g t h a t her exposure a t work was the major 
c o n t r i b u t i n g cause o f her d i s a b i l i t y . SAIF v. Gygi, 55 Or App 570 
(1982). Dr. Gambee i n d i c a t e s t h a t her work exposure c o n t r i b u t e d 
t o her s e n s i t i v i t y , but he a l s o aknowledges t h a t o t h e r f a c t o r s are 
i m p l i c a t e d . He voic e s no o p i n i o n on the major cause q u e s t i o n . 
Dr. Morgan o n l y i n d i c a t e s t h a t c l a i m a n t ' s work c o u l d c o n t r i b u t e t o 
her s e n s i t i v i t y . Dr. Jacobson notes s e v e r a l o t h e r s i g n i f i c a n t 
p o t e n t i a l l y c a u s a t i v e f a c t o r s and opines t h a t i t i s i m p o s s i b l e a t 
t h i s t i m e t o determine i f c l a i m a n t ' s o c c u p a t i o n a l exposure was the 
major cause of her d i s a b i l i t y . We conclude, on t h i s r e c o r d , t h a t 
c l a i m a n t has f a i l e d t o s u s t a i n her burden o f p r o o f . 

ORDER 

SAIF's d e n i a l o f October 28, 1981 i s r e i n s t a t e d an a f f i r m e d . 

MARLYN A. ANDERSON, C l a i m a n t WCB 83-02995 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 4 , 1985 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests r e v i e w o f Referee Thye's o r d e r which denied 
c l a i m a n t ' s r e q u e s t f o r medical s e r v i c e s under ORS 656.24-5. We 
f i n d t h a t the medical s e r v i c e s are compensable and r e v e r s e . 

We make the f o l l o w i n g f i n d i n g s o f f a c t . Claimant had a 
compensable automobile a c c i d e n t i n 1967 i n which he s u f f e r e d 
i n j u r y t o h i s head, neck, s h o u l d e r s , back and l e g s . Claimant had 
p r e v i o u s head and neck i n j u r i e s d a t i n g back t o 1961. Also, 
c l a i m a n t has d e g e n e r a t i v e d i s c disease i n h i s sp i n e . A f t e r h i s 
1967 a c c i d e n t c l a i m a n t t w i c e was h o s p i t a l i z e d and c o n s e r v a t i v e l y 
t r e a t e d f o r neck and head p a i n . A c e r v i c a l and t h o r a c i c myelogram 
i n 1970 was normal. His c l a i m was closed i n 1972 w i t h an award of 
16° f o r 5% unscheduled permanent d i s a b i l i t y . 

I n 1970 Dr. Knox, n e u r o l o g i s t , began t r e a t i n g c l a i m a n t and 
diagnosed a c e r e b r a l c o n t u s i o n and/or t r a u m a t i c subarachnoid 
hemorrhage w i t h a severe w h i p l a s h i n j u r y . Between 1970 and 1981 
c l a i m a n t c o n t i n u e d t o see Dr. Knox i n t e r m i t t e n t l y f o r ongoing 
symptoms i n the head, neck and upper d o r s a l s p i n e . I n December 
1980 c l a i m a n t s u s t a i n e d an e x a c e r b a t i o n o f h i s c h r o n i c neck p a i n 
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when he was s t r u c k i n the back o f the neck by a j a c k . Claimant 
t e s t i f i e d t h a t the j a c k i n c i d e n t aggravated h i s neck f o r a week or 
two, but was not what prompted him t o see the d o c t o r . 

On January 20, 1981 Dr. Oxenhandler t r e a t e d c l a i m a n t f o r 
w h i p l a s h i n j u r y and headaches. A March 1981 CT scan r e p o r t e d 
moderate c e r e b r a l atrophy.. Claimant subsequently came under t he 
care o f Dr. McGee, neurosurgeon, who performed a myelogram which 
showed an e x t r a d u r a l d e f e c t a t C-3/C-4 on the r i g h t . I n A p r i l 
1981 Dr. McGee performed a r i g h t c e r v i c a l hemilaminotomy a t C-2 
th r o u g h C-4 w i t h wide r i g h t C-2/C-3 and C-3/C-4 f o r a m i n o t o m i e s . 
Claimant s t a t e d t h a t the day f o l l o w i n g the sur g e r y he noted a 
marked decrease i n h i s c o n s t a n t headache. 

The Orthopaedic C o n s u l t a n t s opined i n J u l y 1981 t h a t c l a i m a n t 
never r e c o v e r e d from the 1967 i n j u r y and t h a t between 1967 and 
1981 d e g e n e r a t i v e changes had pr o b a b l y progressed i n the c e r v i c a l 
s p i n e . The C o n s u l t a n t s a l s o s t a t e d t h a t the 1967 trauma was not 
e n t i r e l y r e s p o n s i b l e f o r a l l subsequent problems b u t by h i s t o r y 
d i d r e s u l t i n a neck i n j u r y and thus c o n t r i b u t e d t o h i s c h r o n i c 
p e r s i s t e n t symptoms t h r o u g h the i n t e r v e n i n g years. The 
C o n s u l t a n t s concluded: 

" i t would appear t h a t s e v e r a l f a c t o r s are 
i n v o l v e d i n the p a t i e n t ' s c u r r e n t 
c o m p l a i n t s ; namely p r e v i o u s i n j u r i e s t o the 
c e r v i c a l s p i n e , the i n j u r y which o c c u r r e d 
on December 7, 1967 and f i n a l l y the n a t u r a l 
p r o g r e s s i o n o f d e g e n e r a t i v e changes which 
would be expected t o progress t h r o u g h the 
passage o f t i m e . Thus t h e r e was some 
c o n t r i b u t i o n t o the n e c e s s i t y f o r s u r g e r y 
by the two car c o l l i s i o n o f December 7, 
1967 but we cannot a s s i g n a s p e c i f i c 
percentage based upon any medical 
p r o b a b i l i t y . " 

The o n l y o t h e r medical o p i n i o n r e g a r d i n g c a u s a t i o n i s t h a t o f 
Dr. Knox, dated June 20, 1983: 

"the p a t i e n t ' s i n d u s t r i a l a c c i d e n t o f 1967 
i s the u n d e r l y i n g cause o f h i s c u r r e n t and 
r e c e n t l y past need f o r t r e a t m e n t . 
C e r t a i n l y the i n j u r y t o the neck i n 
December of 1980 i s a c o m p l i c a t i n g f a c t o r , 
but i s by no means the pri m a r y cause o f the 
p a t i e n t ' s problems." 

Claimant's a g g r a v a t i o n r i g h t s had e x p i r e d , ORS 656.273(4), so 
he reques t e d t h a t the Board e x e r c i s e i t s own motion a u t h o r i t y 
under ORS 656.278 and reopen h i s c l a i m f o r a worsened neck 
c o n d i t i o n . The Board denied c l a i m a n t ' s r e q u e s t and concluded t h a t 
the evidence d i d not e s t a b l i s h a causal l i n k between c l a i m a n t ' s 
u n d e r l y i n g d i s c disease or h i s worsened c e r v i c a l c o n d i t i o n and the 
1967 compensable i n j u r y . Board Own Motion Order Number 81-0136M 
(September 29, 1981). That o r d e r was not ap p e a l a b l e . ORS 
656.278(3). 

Claimant subsequently requested a h e a r i n g on the SAIF 
C o r p o r a t i o n ' s r e f u s a l t o pay f o r medical s e r v i c e s under ORS 
656.245. SAIF contended t h a t the Board's Own Motion Order was res 
j u d i c a t a on the i s s u e o f the causal c o n n e c t i o n between c l a i m a n t ' s 
worsened c o n d i t i o n and the 1967 i n j u r y . The Referee found t h a t 
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t h e 1967 i n j u r y was not a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s need f o r medical s e r v i c e s . He d i d not reach SAIF's res 
j u d i c a t a defense. 

A f t e r c o n s i d e r i n g the two medical o p i n i o n s i n the r e c o r d , we 
f i n d t h a t the 1967 i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s need f o r medical s e r v i c e s . Furthermore, we f i n d t h a t 
c l a i m a n t ' s medical s e r v i c e s c l a i m i s not b a r r e d by the Board's Own 
Motio n Order. Claimant has a r i g h t t o medical s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g f rom h i s compensable i n j u r y f o r the r e s t o f 
hi s l i f e . ORS 656.245. Thus, c l a i m a n t i s e n t i t l e d t o a h e a r i n g 
on a d e n i a l o f those s e r v i c e s , and e n t i t l e d t o appeal the d e c i s i o n 
by the Referee as p r o v i d e d by s t a t u t e . ORS 656.289; 656.295; 
656.298. Claimant cannot be d e p r i v e d o f those r i g h t s by way of an 
unappealable Board o r d e r denying reopening under ORS 656.278. 
I n c i d e n t a l l y , the Board now has a p r a c t i c e o f r e f e r r i n g m e d i c a l 
s e r v i c e s q u e s t i o n s f o r h e a r i n g b e f o r e a c t i n g on own motion 
r e q u e s t s i n v o l v i n g such g u e s t i o n s . 

ORDER 

The Referee's order dated November 18, 1983 i s r e v e r s e d . 
This c l a i m i s remanded t o the SAIF C o r p o r a t i o n f o r acceptance o f 
medical s e r v i c e s under ORS 656.245. Claimant's a t t o r n e y i s 
awarded $700 f o r s e r v i c e s a t h e a r i n g and $500 f o r s e r v i c e s on 
Board r e v i e w , t o be pa i d by the SAIF C o r p o r a t i o n . 

JOHN K. EDER, Claimant WCB 83-12044 
Pozzi, e t a l . , Claimant's Attorneys January 24, 1985 
Lindsay, e t a l . , Defense Attorneys O r d e r Rescinding O r d e r of Dismissal 
On January 21, 1985 the Board i s s u e d an Order o f D i s m i s s a l i n 

t h i s case on the basis t h a t the request f o r r e v i e w had been 
w i t h d r a w n . The Board has d i s c o v e r e d t h a t the o r d e r was 
erroneous. Claimant has not withdrawn h i s r e q u e s t f o r review. 
A c c o r d i n g l y , the Board r e s c i n d s i t s Order of D i s m i s s a l dated 
January 21, 1985. 

The i n s u r e r has moved t o dismiss c l a i m a n t ' s r e q u e s t f o r 
r e v i e w on the b a s i s t h a t c l a i m a n t has not f i l e d a b r i e f . There i s 
no r e q u i r e m e n t i n the workers' compensation law or the Board r u l e s 
which i n d i c a t e s t h a t a b r i e f must be f i l e d by a p p e l l a n t or 
respondent b e f o r e the Board w i l l r e v i e w the case. ORS 
656.295(5). While b r i e f s are a s i g n i f i c a n t a i d i n the r e v i e w 
process, the f a i l u r e t o f i l e a b r i e f i s not grounds f o r d i s m i s s a l 
of a r e q u e s t f o r review. The request f o r d i s m i s s a l hereby i s 
denied. 

ORDER 

The Board's o r d e r o f d i s m i s s a l dated January 21, 1985 i s 
r e s c i n d e d . The i n s u r e r ' s motion t o dism i s s i s denied. 
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CHARLES R. JONES, C l a i m a n t 
James W. Powers, C l a i m a n t ' s A t t o r n e y 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s 

WCB 82-06176 
J a n u a r y 2 4 , 1985 
O r d e r on Review 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n requests review o f Referee Mason's ord e r 
which s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s h e a r t c o n d i t i o n . 
Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f the Referee's 
o r d e r which d i d not award an a t t o r n e y ' s f e e even though c l a i m a n t 
had p r e v a i l e d on the c o m p e n s a b i l i t y i s s u e . 

Claimant's a t t o r n e y was e n t i t l e d t o a fe e f o r p r e v a i l i n g on 
the c o m p e n s a b i l i t y i s s u e . A c c o r d i n g l y , we award c l a i m a n t ' s 
a t t o r n e y a fe e o f $800 f o r s e r v i c e s a t h e a r i n g . On th e 
c o m p e n s a b i l i t y i s s u e the Board a f f i r m s and adopts the o r d e r o f the 
Referee . 

The Referee's o r d e r dated December 15, 1982 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . Claimant's a t t o r n e y i s awarded $800 
f o r s e r v i c e s a t h e a r i n g , t o be pa i d by the SAIF C o r p o r a t i o n . The 
balance o f the Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded $500 f o r s e r v i c e s on Board re v i e w , t o be pa i d by the 
SAIF C o r p o r a t i o n . 

Claimant r e q u e s t s r e c o n s i d e r a t i o n o f the Board's Order on 
Review dated January 9, 1985. The motion i s g r a n t e d . 

Claimant requests t h a t the Board r e c o n s i d e r and f i n d t h a t i t 
had no j u r i s d i c t i o n . I n the a l t e r n a t i v e c l a i m a n t r e q u e s t s t h a t 
the Board s t a t e the b a s i s f o r i t s d e c i s i o n t h a t i t has 
j u r i s d i c t i o n over t h i s case. 

The b a s i s f o r the R e d e t e r m i n a t i o n Order i s s u e d by the 
E v a l u a t i o n D i v i s i o n on J u l y 1, 1982 i s ORS 656.206(5). Claimant 
requested a h e a r i n g on J u l y 21, 1982 r a i s i n g as an i s s u e permanent 
t o t a l d i s a b i l i t y . The Referee proceeded under t h a t r e q u e s t f o r a 
he a r i n g and found i n c l a i m a n t ' s f a v o r . The s e l f - i n s u r e d employer 
re q u e s t e d r e v i e w and the Board i n the e x e r c i s e o f i t s r e v i e w 
a u t h o r i t y r e v e r s e d the Referee. Thus the j u r i s d i c t i o n a l b a s i s f o r 
the Board's o r d e r i s the E v a l u a t i o n D i v i s i o n ' s a u t h o r i t y under ORS 
656.206(5) t o r e e v a l u a t e c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
award t o g e t h e r w i t h the Referee's a u t h o r i t y under ORS 656.283 t o 
hear any m a t t e r concerning a c l a i m and the Board's a u t h o r i t y under 
ORS 656.295 t o re v i e w the Referee's d e c i s i o n . 

As c l a r i f i e d , the Board adheres t o i t s Order on Review. 

The Board's Order on Review as m o d i f i e d by t h i s o r d e r i s 
adhered t o and i s hereby r e p u b l i s h e d . 

ORDER 

ALLAN KYTOLA, C l a i m a n t 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y 
B r i a n L. P o c o c k , D e f e n s e A t t o r n e y 

WCB 82-06536 
J a n u a r y 2 4 , 1985 
O r d e r on R e c o n s i d e r a t i o n 

ORDER 
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DAVID A. MARTINA, Claimant WCB 82-02167 
Michael B. Dye, Claimant's Attorney January 24, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n requests r e v i e w o f Referee Daron's order 
which g r a n t e d c l a i m a n t an award o f 80° f o r 25% unscheduled 
d i s a b i l i t y i n a d d i t i o n t o the 32° f o r 10% unscheduled d i s a b i l i t y 
g r a n t e d by D e t e r m i n a t i o n Order and which assessed a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f ee f o r SAIF's unreasonable delay i n the 
payment o f compensation. Issues are e x t e n t o f d i s a b i l i t y and the 
p r o p r i e t y o f the p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e . 

The Board a f f i r m s and adopts those p o r t i o n s of the Referee's 
or d e r concerning the p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e . 

On the i s s u e o f e x t e n t o f d i s a b i l i t y , the Board f i n d s upon 
de novo re v i e w o f the r e c o r d t h a t c l a i m a n t would be most 
a p p r o p r i a t e l y compensated by a t o t a l award o f 64° f o r 20% 
unscheduled d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated October 27, 1982 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . Claimant i s awarded 64° f o r 20% 
unscheduled d i s a b i l i t y i n l i e u o f a l l p r e v i o u s awards f o r t h i s 
i n j u r y . The balance of the Referee's o r d e r i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $350 f o r s e r v i c e s on Board review, 
t o be pai d by the SAIF C o r p o r a t i o n . 

CARL R. OSBORN, Claimant WCB 83-1 0 0 5 6 , 8 4 - 0 1 5 2 1 & 84-01692 
David Force, Claimant's Attorney January 24, 1985 
Coons, et a l . , Attorneys Order on Reconsideration 
SAIF Corp Legal, Defense Attorney 
Claimant r e q u e s t s r e c o n s i d e r a t i o n o f the Board's or d e r on 

re v i e w dated December 7, 1984. Claimant notes t h a t the Board's 
o r d e r s t a t e s as the t h i r d i s s u e r a i s e d by c l a i m a n t : 

"On re v i e w c l a i m a n t argues...(3) t h a t he i s 
e n t i t l e d t o i n t e r i m compensation plus a 
p e n a l t y and a s s o c i a t e d a t t o r n e y ' s fee f o r 
SAIF's l a t e d e n i a l . " 

Claimant s t a t e s : 

"What Claimant proposed was t h a t the Board 
f i n d him e n t i t l e d t o i n t e r i m compensation 
under Bono [ v . SAIF, 66 Or App 138 (1 9 8 4 ) ] 
and award a p e n a l t y and a t t o r n e y fees f o r 
l a t e d e n i a l a c c o r d i n g l y . However, he 
agreed t h a t i f t h i s were t o take p l a c e , a l l 
such i n t e r i m cornp would be o f f s e t , d o l l a r 
f o r d o l l a r , by the r e g u l a r TTD r e c e i v e d by 
the same Claimant from the same c a r r i e r f o r 
the same p e r i o d o f ti m e . That would zero 
out the i n t e r i m compensation i t s e l f , but 
g i v e the Board a f i g u r e a g a i n s t which t o 
compute p e n a l t i e s and award an a t t o r n e y 
f e e . " _55_ 



Claimant cornmendably consents not t o o b t a i n double r e c o v e r y . 
However, under c l a i m a n t ' s p r o p o s a l , i n t e r i m compensation would 
s t i l l be due on a c l a i m i n which temporary t o t a l d i s a b i l i t y was 
a l r e a d y being p a i d . Claimant's p r o p o s a l o n l y contemplates t h a t 
t he c a r r i e r would be a l l o w e d t o recoup the i n t e r i m compensation 
because c l a i m a n t so consents. We are u n w i l l i n g t o adopt such a 
p r o p o s a l . We c o n t i n u e t o b e l i e v e t h a t an i n s u r e r should not be 
r e q u i r e d t o pay i n t e r i m compensation t o a c l a i m a n t who i s a l r e a d y 
r e c e i v i n g temporary t o t a l d i s a b i l i t y f rom the same i n s u r e r . The 
f a c t t h a t t h e Supreme Court i n Bono v. SAIF, 298 Or 405 (1984) has 
hel d t h a t a c l a i m a n t who i s w o r k i n g i s not e n t i t l e d t o i n t e r i m 
compensation r e i n f o r c e s our c o n c l u s i o n t h a t a c l a i m a n t who i s 
al r e a d y o b t a i n i n g TTD b e n e f i t s i s a l s o not e n t i t l e d t o i n t e r i m 
compensation b e n e f i t s even i f c l a i m a n t v o l u n t a r i l y consents t o 
recoupment o f those b e n e f i t s . 

Because we f i n d t h a t c l a i m a n t i s not e n t i t l e d t o i n t e r i m 
compensation b e n e f i t s , t h e r e i s n o t h i n g due upon which t o base a 
p e n a l t y or a s s o c i a t e d a t t o r n e y ' s f e e . 

ORDER 

The Board's or d e r on rev i e w as c l a r i f i e d by t h i s o r d e r i s 
adhered t o and r e p u b l i s h e d . 

DONALD E. WEST, C l a i m a n t WCB 83-10618 & 83-10619 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 4 , 1985 
F o s s , W h i t t y & Roess, D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
Claimant r e q u e s t s r e c o n s i d e r a t i o n o f the Board's o r d e r on 

rev i e w dated January 8, 1985. The motion i s g r a n t e d . On 
r e c o n s i d e r a t i o n the Board adheres t o i t s p r e v i o u s o r d e r w i t h the 
f o l l o w i n g c l a r i f i c a t i o n . 

C laimant has two claims a g a i n s t the SAIF C o r p o r a t i o n . The 
f i r s t i n v o l v e s a knee i n j u r y i n September 1977. The second 
i n v o l v e s a sho u l d e r i n j u r y i n 1979. I n 1982 c l a i m a n t began t o 
complain o f problems i n the l e f t arm and hand. SAIF denied the 
c o m p e n s a b i l i t y o f the arm and hand problems under the number 
assigned t o the knee c l a i m . Claimant requested a h e a r i n g t o 
p r o t e s t the d e n i a l . At h e a r i n g , SAIF conceded t h a t the arm and 
hand problems were a compensable consequence o f the 1979 shoulde r 
i n j u r y . The Referee noted SAIF's concession i n h i s o r d e r and 
upheld SAIF's d e n i a l o f the arm and shoulder problems as not being 
r e l a t e d t o the compensable knee c l a i m . The Referee concluded t h a t 
t h e r e was no basis f o r awarding an a t t o r n e y ' s f e e as c l a i m a n t had 
not p r e v a i l e d on the o n l y i s s u e r a i s e d by the r e q u e s t f o r h e a r i n g , 
c o m p e n s a b i l i t y o f an a g g r a v a t i o n c l a i m on the knee i n j u r y . We 
agree w i t h the Referee t h a t the arm and hand problems are not a 
compensable consequence o f c l a i m a n t ' s knee i n j u r y . We a l s o agree 
w i t h the Referee t h a t t h e r e i s no basis upon which t o award an 
a t t o r n e y ' s f e e t o c l a i m a n t . 

ORDER 

The Board's or d e r on re v i e w dated January 8, 1985 as 
c l a r i f i e d by t h i s o r d e r i s adhered t o and r e p u b l i s h e d . 
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DAVID A. YODER, C l a i m a n t 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 3 - 0 7 8 6 1 
J a n u a r y 2 4 , 1985 
O r d e r D e n y i n g D i s m i s s a l 

The s e l f - i n s u r e d employer has moved t o d i s m i s s c l a i m a n t ' s 
r e q u e s t f o r r e v i e w on the ground t h a t i t was never served w i t h a 
copy of the r e q u e s t f o r review. 

On February 24, 1984 Referee Mongrain e n t e r e d an O p i n i o n and 
Order. Subsequently on March 20, 1984 the Referee i s s u e d a 
r e p u b l i s h e d O p inion and Order. On March 27, 1984 the Board 
r e c e i v e d a document from c l a i m a n t r e q u e s t i n g review i n t h i s case. 
On A p r i l 3, 1984 the Board i s s u e d an acknowledgment of c l a i m a n t ' s 
r e q u e s t f o r review. The employer's a t t o r n e y r e p r e s e n t s t h a t he 
r e c e i v e d a copy of the Board's acknowledgment on A p r i l 13, 1984. 

I n Argonaut v. King, 63 Or App 847 (1983) the c o u r t s t a t e d : 
"We h o l d t h a t compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y 
n o t i c e of the r e q u e s t f o r review be mailed or a c t u a l n o t i c e be 
r e c e i v e d w i t h i n the s t a t u t o r y p e r i o d . " 63 Or App a t 852. I n t h i s 
case t h e r e i s no i n d i c a t i o n t h a t c l a i m a n t mailed n o t i c e of h i s 
r e q u e s t f o r r e v i e w t o the employer or any of i t s agents. However, 
by i t s own admission the employer r e c e i v e d a c t u a l n o t i c e o f the 
r e q u e s t f o r r e v i e w by the Board's acknowledgment dated A p r i l 13, 
1984, b e f o r e the 30 day p e r i o d had elapsed. A c c o r d i n g l y the 
employer's motion t o d i s m i s s must be denied. 

On November 26, 1984 the Board r e c e i v e d a document from the 
c l a i m a n t which i s a p p a r e n t l y i n t e n d e d t o be h i s b r i e f b e f o r e the 
Board. A copy of c l a i m a n t ' s b r i e f i s being forwarded t o the 
employer's a t t o r n e y . The employer has 20 days from the date of 
t h i s o r d e r i n which t o f i l e i t s respondent's b r i e f i n t h i s 
m a t t e r . Claimant w i l l be a l l o w e d 10 days f o l l o w i n g r e c e i p t of the 
employer's b r i e f i n which t o f i l e a r e p l y b r i e f . At the end of 
th e t i m e a l l o w e d f o r b r i e f i n g the case w i l l be docketed f o r Board 
r e v i e w . 

JUAN ALONZO, C l a i m a n t WCB 81-09123 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 5, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
Reviewed by Board Members Lewis and McMurdo. 

The i n s u r e r requests review of Referee Foster's order which 
g r a n t e d c l a i m a n t an award f o r permanent t o t a l d i s a b i l i t y i n l i e u 
o f a l l p r e v i o u s awards which t o t a l e d 288° f o r 90% unscheduled 
d i s a b i l i t y and 52.5° f o r 45% scheduled d i s a b i l i t y t o the r i g h t l e g . 

The Board a f f i r m s and adopts the Referee's order w i t h the 
f o l l o w i n g comment. F o l l o w i n g t e r m i n a t i o n of h i s v o c a t i o n a l 
t r a i n i n g program, c l a i m a n t i s e n t i t l e d t o have the e x t e n t o f h i s 
d i s a b i l i t y r e e v a l u a t e d . Hanna v. SAIF, 65 Or App 649 (1983). 

The Referee's o r d e r dated October 29, 1982 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the i n s u r e r . 

ORDER 

-57-



RANDY L. TOWNSEND, Claimant WCB 83-08444 
Francesconi, et a l . , Claimant's Attorneys January 25, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r 
which upheld the SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f med i c a l 
b e n e f i t s f o r massage the r a p y . On review, c l a i m a n t contends h i s 
massage t r e a t m e n t s are compensable. 

On de novo r e v i e w we agree w i t h the Referee t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h by a preponderance o f the p e r s u a s i v e evidence 
t h a t h i s massage t r e a t m e n t s are compensable. We are not persuaded 
t h a t the masseuse was a du l y l i c e n s e d massage t e c h n i c i a n . Even i f 
the masseuse i s a l i c e n s e d massage t e c h n i c i a n we are not persuaded 
t h a t such a l i c e n s e p e r m i t s him t o perf o r m "medical s e r v i c e s " as 
t h a t phrase i s used i n OAR 436-69-301(2). 

ORDER 

The Referee's o r d e r dated August 9, 1984 i s a f f i r m e d . 

WILLIAM F. CROSSLEY, Claimant Own Motion 84-0533M 
Evohl F. Mai agon, Claimant's Attorney January 29, 1985 
Cummins, et a l . , Defense Attorneys Interim Own Motion Order 
On December 17, 1984 the Board i s s u e d an Own Motion Order 

reopening c l a i m a n t ' s c l a i m f o r the payment of time l o s s b e n e f i t s 
commencing November 14, 1984 and c o n t i n u i n g u n t i l c l o s u r e pursuant 
t o ORS 656.278. Claimant subsequently entered i n t o a s t i p u l a t i o n 
signed by Referee McCullough on January 7, 1985 by which 
G e o r g i a - P a c i f i c f o r m a l l y accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
r e c e n t problems. 

By Form 1503 dated January 15, 1985, G e o r g i a - P a c i f i c 
s u b m i t t e d c l a i m a n t ' s c l a i m t o the Board f o r c l o s u r e pursuant t o 
i t s i n t e r p r e t a t i o n o f the signed s t i p u l a t i o n . We note t h a t page 
two o f the s t i p u l a t i o n s t a t e s t h a t "Claimant's c l a i m s h a l l remain 
i n i t s c l o s e d s t a t u s , . . . ." We f i n d t h a t , i n c o n t e x t , t h i s 
s tatement means t h a t the c l a i m s h a l l not be opened pursuant t o 
ORS 656.273. I n the s t i p u l a t i o n both p a r t i e s agreed t h a t t h i s 
c l a i m was p r o p e r l y i n the Board's own motion j u r i s d i c t i o n and t h a t 
c l a i m a n t would have the o p p o r t u n i t y t o pursue h i s c l a i m f o r 
b e n e f i t s w i t h the Board. I n f a c t , the p a r t i e s agreed t h a t " . . . 
the e x e r c i s e o f Own Motion j u r i s d i c t i o n by the Workers' 
Compensation Board would be a p p r o p r i a t e . " 

T h e r e f o r e , the Board d e c l i n e s t o i s s u e a c l o s u r e o r d e r based 
on a sentence i n a s t i p u l a t i o n which has been taken out o f 
c o n t e x t . Rather, we i n t e r p r e t the o v e r a l l i n t e n t of the 
s t i p u l a t i o n as p r o v i d i n g t h a t the c l a i m be opened pursuant t o the 
Board's own motion j u r i s d i c t i o n . A c c o r d i n g l y , we deny the 
employer's r e q u e s t t o clos e the c l a i m . When c l a i m a n t ' s c o n d i t i o n 
has become m e d i c a l l y s t a t i o n a r y , the c l a i m should again be 
su b m i t t e d t o the Board f o r c l o s u r e under ORS 656.278. 

IT IS SO ORDERED. 
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RANDALL R. NEWTON, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
F o s s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 80-09516 
J a n u a r y 29, 1985 
O r d e r on Review 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n requests review of Referee Gemrnell's 
o r d e r awarding c l a i m a n t 135° f o r 45% scheduled d i s a b i l i t y f o r l o s s 
o f b i n o c u l a r v i s i o n , i n l i e u o f a D e t e r m i n a t i o n Order award o f 41° 
f o r 4 1 % scheduled d i s a b i l i t y f o r l o s s of v i s i o n o f the l e f t eye. 
SAIF contends t h a t c l a i m a n t ' s v i s u a l l o s s i s not compensable and 
t h a t an award f o r b i n o c u l a r l o s s of v i s i o n i s unwarranted. The 
i s s u e s on r e v i e w i n c l u d e the e f f e c t of the p r i o r d e t e r m i n a t i o n 
t h a t c l a i m a n t ' s eye c o n d i t i o n i s compensable and e x t e n t of 
d i s a b i l i t y . 

Claimant was compensably i n j u r e d i n 1977 when s t r u c k and 
knocked t o the ground by a piece of f a l l i n g equipment. Claimant 
experienced no s i g n f i c a n t eye d i f f i c u l t i e s u n t i l May 1979, when 
l e f t eye v i s i o n d i m i n i s h e d r a p i d l y . Claimant sought t r e a t m e n t 
f r o m Dr. F l a x e l , a N o r t h Bend o p h t h a l m o l o g i s t , who r e f e r r e d 
c l a i m a n t t o Dr. Chenowith, a P o r t l a n d d o c t o r l i m i t i n g h i s p r a c t i c e 
t o diseases and surgery of the r e t i n a and v i t r e o u s . B i l a t e r a l 
d i a l y s e s w i t h r e t i n a detachment was diagnosed and s u r g e r y was 
performed on both eyes. SAIF i n i t i a l l y denied c o m p e n s a b i l i t y of 
the eye c o n d i t i o n , but f o l l o w i n g an A p r i l 8, 1980 h e a r i n g , the 
c o n d i t i o n was found compensable, the Referee s t a t i n g t h a t the only 
m e d i c a l evidence presented c o n s i s t e d of o p i n i o n s o f Dr. F l a x e l . 
The Referee's o r d e r was upheld by the Board and was not appealed. 

I n c o n n e c t i o n w i t h the p r e s e n t l i t i g a t i o n c l a i m a n t o f f e r e d a 
l e t t e r dated March 21, 1980 from Dr. Chenowith t o c l a i m a n t ' s 
a t t o r n e y . Dr. Chenowith t h e r e i n opines t h a t the eye c o n d i t i o n was 
secondary t o d e g e n e r a t i v e changes, and not secondary t o e i t h e r 
d i r e c t or i n d i r e c t trauma. Dr. Chenowith o f f e r s a q u i t e 
reasonable e x p l a n a t i o n f o r h i s o p i n i o n . The p a r t i e s s t i p u l a t e d 
t h a t t h i s r e p o r t was not made a p a r t of the r e c o r d a t the A p r i l 
1980 h e a r i n g and t h a t defense counsel d i d not have or know of the 
r e p o r t a t the time of the p r i o r h e a r i n g . I n the absence of 
p e r s u a s i v e evidence t o the c o n t r a r y , we presume t h a t c l a i m a n t ' s 
a t t o r n e y r e c e i v e d the r e p o r t i n advance of the A p r i l 1980 
h e a r i n g . See ORS 40.135(m), ( q ) . 

SAIF contends t h a t c o m p e n s a b i l i t y should be decided anew, 
a r g u i n g t h a t c l a i m a n t ' s a t t o r n e y had an o b l i g a t i o n t o make the 
r e p o r t known and t h a t we have i n h e r e n t power t o s e t a s i d e the 
e a r l i e r f i n d i n g . See ORCP 71 C. 

I n 1980, d i s c o v e r y and d i s c l o s u r e was governed by OAR 
436-83-400(3) (superceded 1984) and OAR 436-83-460 (superceded 
1984). OAR 436-83-400(3) p r o v i d e d : 

"As soon as p r a c t i c a b l e and not l e s s than 
10 days p r i o r t o the h e a r i n g each p a r t y 
s h a l l f i l e w i t h the assigned r e f e r e e and 
p r o v i d e a l l p a r t i e s w i t h l e g i b l e copies o f 
a l l m e d ical r e p o r t s and a l l o t h e r 
documentary evidence upon which the p a r t y 
w i l l r e l y except t h a t evidence o f f e r e d 
s o l e l y f o r impeachment need not be so f i l e d 
and p r o v i d e d . " (Emphasis added) 
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OAR 436-83-460 p r o v i d e d i n p e r t i n e n t p a r t 

"Upon demand of any c l a i m a n t r e q u e s t i n g a 
h e a r i n g , the DRE/SAIF and i t s 
r e p r e s e n t a t i v e s s h a l l w i t h i n 15 days of 
m a i l i n g s a i d demand f u r n i s h t o c l a i m a n t or 
h i s r e p r e s e n t a t i v e s , w i t h o u t c o s t , copies 
o f a l l medical and v o c a t i o n a l r e p o r t s and 
o t h e r documents r e l e v a n t and m a t e r i a l t o 
the c l a i m which are then or come t o be i n 
the possession o f the DRE/SAIF or i t s 
r e p r e s e n t a t i v e s , except t h a t evidence 
o f f e r e d s o l e l y f o r impeachment need not be 
so d i s c l o s e d . " (Emphasis added) 

OAR 436-83-400(3) was a p p l i c a b l e t o c l a i m a n t , but d i d not 
r e q u i r e d i s c l o s u r e o f Dr. Chenowith's r e p o r t as c l a i m a n t d i d not 
r e l y on t h a t r e p o r t . OAR 436-83-460 r e q u i r e d f u l l d i s c l o s u r e , but 
imposed t h i s o b l i g a t i o n o n l y on i n s u r e r s and employers. Claimant 
was not o b l i g a t e d t o d i s c l o s e Dr. Chenowith's r e p o r t under the 
r u l e s i n e f f e c t i n 1980. Bauman v. SAIF, 295 Or 788, 794 (1983) 
p r o h i b i t s r e e x a m i n a t i o n of c o m p e n s a b i l i t y absent a showing of 
f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y . This showing 
must be by a preponderance of the evidence. Parker v. D. R. 
Johnson Lumber Co., 70 Or App 683 (1984). No such showing having 
been made, the p r i o r f i n d i n g of c o m p e n s a b i l i t y remains b i n d i n g . 

Regarding e x t e n t o f permanent d i s a b i l i t y , the Board a f f i r m s 
and adopts the o r d e r of the Referee. 

The Referee's o r d e r dated June 15, 1982 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests r e v i e w of Referee Knapp's o r d e r 
t h a t g r a n t e d c l a i m a n t an award of permanent t o t a l d i s a b i l i t y on 
account o f her low back c o n d i t i o n . Claimant contends on r e v i e w 
t h a t the Referee e r r e d i n r e f u s i n g t o admit i n t o evidence e i g h t 
m e d i c a l j o u r n a l a r t i c l e s d e a l i n g w i t h the c o n d i t i o n o f 
a r a c h n o i d i t i s . The issues are e x t e n t o f d i s a b i l i t y and the 
a d m i s s i b i l i t y i n t o evidence of medical j o u r n a l a r t i c l e s . 

The Board a f f i r m s and adopts the o r d e r of the Referee w i t h 
the f o l l o w i n g comment. The Referee found t h a t c l a i m a n t was 
permanently and t o t a l l y d i s a b l e d due t o her medical c o n d i t i o n 
alone. The medical evidence c l e a r l y e s t a b l i s h e s t h a t c l a i m a n t 
s u f f e r s f r o m adhesive lumbar a r a c h n o i d i t i s . This c o n d i t i o n causes 
severe, d i s a b l i n g p a i n . On our de novo review of the r e c o r d we 
f i n d no medical or o t h e r evidence t h a t c o n t r o v e r t s c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n ' s o p i n i o n t h a t c l a i m a n t i s p r e c l u d e d from 
w o r k i n g , even on a r e s t r i c t e d or l i m i t e d b a s i s . 

ORDER 

MARRIA J. BJORKMAN, Claimant 
Kirkpatrick & Zeitz, Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney 

WCB 82-09835 
January 30, 1985 
Order on Review 
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ORDER 

The Referee's o r d e r dated June 6, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $350 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

Reviewed by Board Members F e r r i s and Lewis. 

Multnomah County, Oregon, as the s e l f - i n s u r e d employer, 
r e q u e s t s r e v i e w of Referee Mulder's order t h a t found i t , r a t h e r 
than the SAIF C o r p o r a t i o n ' s i n s u r e d , S t a t e o f Oregon, i s the 
employer r e s p o n s i b l e f o r c l a i m a n t ' s i n d u s t r i a l i n j u r i e s . The 
is s u e i s r e s p o n s i b i l i t y . 

The Board agrees w i t h the r e s u l t reached by the Referee, 
however, we a r r i v e a t t h a t r e s u l t by a d i f f e r e n t r o u t e . 

Claimant was employed as a c l e r k i n the t r a f f i c s e c t i o n o f 
the Multnomah County D i s t r i c t Court. She was h i r e d , s u p e r v i s e d 
and c o n t r o l l e d by persons under the d i r e c t i o n and c o n t r o l o f the 
Multnomah County D i s t r i c t Court A d m i n i s t r a t o r . Although the 
Referee r e f e r r e d t o the " r i g h t o f c o n t r o l " c r i t e r i o n o f Multnomah 
County v. Hunter, 54 Or App 718, 722 (1982), he d i d not e l a b o r a t e 
upon how, or i f , t h a t case a f f e c t e d h i s d e c i s i o n . Under the 
h o l d i n g o f Hunter, i t appears t h a t the Referee's c o n c l u s i o n t h a t 
Multnomah County i s the r e s p o n s i b l e employer was erroneous. See 
Gary L. Smith, 34 Van N a t t a 522, 523 (1982) ( O f f i c e a s s i s t a n t f o r 
Multnomah County C i r c u i t Court was s t a t e employe f o r workers' 
compensation purposes.) 

We f i n d , however, t h a t Multnomah County i s b a r r e d from 
denying r e s p o n s i b i l i t y . Claimant's i n d u s t r i a l i n j u r i e s o c c u r r e d 
on February 6, 1979 and January 28, 1980. The claims f o r these 
i n j u r i e s were accepted and processed by Multnomah County. I t was 
not u n t i l A p r i l 29, 1982 t h a t Multnomah County denied 
r e s p o n s i b i l i t y . At the h e a r i n g , counsel f o r Multnomah County 
conceded t h a t the Board's case o f Cleve A. Ret c h l e s s , 35 Van Na t t a 
1788, 1790 (1983 ) , i s on p o i n t and c o n t r o l l i n g . I n Retchless the 
Board h e l d t h a t Bauman v. SAIF, 295 Or 788 (1983), b a r r e d an 
e m p l o y e r / i n s u r e r from denying r e s p o n s i b i l i t y f o r a c l a i m , as w e l l 
as c o m p e n s a b i l i t y , once the c l a i m had been accepted and the 
s t a t u t o r y 60-day p e r i o d had elapsed. 

The Referee r u l e d t h a t Retchless does not apply i n t h i s 
case. That r u l i n g was erroneous. See a l s o Paul G. Harvey, WCB 
Nos. 83-08344 and 83-08345, decided t h i s date. Having accepted 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s i n j u r i e s , Multnomah County may not 
now deny i t . 

The Referee's or d e r s dated February 29, 1984 and May 11, 1984 
are a f f i r m e d . 

ROBIN L. CAMPBELL, C l a i m a n t 
Paul G. Mackey, D e p u t y Counsel ( M u l t . Co.) 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 8 2 - 0 4 2 9 1 , 8 2 - 0 4 2 9 0 , 
82-04289 & 82-04288 

J a n u a r y 3 0 , 1985 
O r d e r on Review 

ORDER 
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ROBERT T. CRILLY, C l a i m a n t WCB 84-02442 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 3 0 , 1985 
SAIF C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members Lewis and F e r r i s . 

C laimant requests r e v i e w o f those p o r t i o n s of Referee 
Podnar's o r d e r which: (1) found t h a t the SAIF C o r p o r a t i o n was not 
r e q u i r e d t o respond t o a t r e a t i n g c h i r o p r a c t o r ' s l e t t e r s i n c e the 
l e t t e r d i d not c o n s t i t u t e a r e q u e s t f o r reopening or r e i n s t a t e m e n t 
of temporary d i s a b i l i t y b e n e f i t s ; (2) upheld SAIF's p a r t i a l d e n i a l 
of r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t s h oulder and elbow i n j u r y ; 
and (3) d e c l i n e d t o award i n t e r i m compensation, p e n a l t i e s and 
accompanying a t t o r n e y f e e s . 

A f t e r c o n d u c t i n g our de novo r e v i e w of the r e c o r d , we a f f i r m 
t h e o r d e r o f the Referee w i t h the f o l l o w i n g comments. We do not 
i n t e r p r e t the t r e a t i n g c h i r o p r a c t o r ' s l e t t e r as a r e q u e s t f o r 
r e i n s t a t e m e n t of temporary b e n e f i t s . Even i f we c o n s i d e r e d the 
l e t t e r as a r e q u e s t f o r r e i n s t a t e m e n t , the p e r s u a s i v e evidence 
does not e s t a b l i s h t h a t circumstances which j u s t i f i e d the p r i o r 
r e q u e s t f o r c l a i m c l o s u r e no l o n g e r e x i s t e d due i n m a t e r i a l p a r t 
t o the e f f e c t s o f the compensable i n j u r y . David Cheney, 35 Van 
N a t t a 21 ( 1983). 

We a l s o a f f i r m t h a t p o r t i o n o f the Referee's o r d e r c o n c e r n i n g 
the i n t e r i m compensation i s s u e . A February 10, 1982 SAIF 
memorandum does i n d i c a t e t h a t SAIF was aware c l a i m a n t was r e l a t i n g 
h i s r e c e n t s h o u l d e r i n j u r y t o h i s compensable back i n j u r y . 
However, SAIF d i d not r e c e i v e medical v e r i f i c a t i o n o f c l a i m a n t ' s 
i n a b i l i t y t o work u n t i l i t r e c e i v e d the March 15, 1984 l e t t e r from 
c l a i m a n t ' s counsel, which i n c l u d e d medical r e p o r t s f r o m c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . SAIF's p a r t i a l d e n i a l i s s u e d March 26, 1984, 
t h e r e b y r e l i e v i n g SAIF of i t s o b l i g a t i o n t o pay i n t e r i m 
compensation. ORS 656.273(6). 

ORDER 

The Referee's o r d e r dated June 21, 1984 i s a f f i r m e d . 

GILBERT R. CURRIE, C l a i m a n t WCB 83-11175 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 3 0 , 1985 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The SAIF C o r p o r a t i o n has requested r e c o n s i d e r a t i o n of the 

Board's Order on Review dated November 30, 1984. 

The r e q u e s t i s g r a n t e d . On r e c o n s i d e r a t i o n , the Board 
adheres t o and r e p u b l i s h e s i t s former o r d e r w i t h the f o l l o w i n g 
m o d i f i c a t i o n : the award by the Referee o f p e n a l t i e s f o r 
unreasonable d e n i a l i s r e v e r s e d . 

The Referee found the d e n i a l was unreasonable because the 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n c l e a r l y r e l a t e d the c l a i m a n t ' s 
symptoms t o the i n j u r y c l a i m a n t r e p o r t e d as a r e s u l t of an 
i n c i d e n t a t work. The d o c t o r merely repeated c l a i m a n t ' s a s s e r t i o n 
t h a t the o r i g i n a l i n j u r y was w o r k - r e l a t e d . The i n s u r e r denied the 
c l a i m because i t b e l i e v e d t h e r e was no w o r k - r e l a t e d i n j u r y . The 
focus a t h e a r i n g was t o e s t a b l i s h whether t h e r e was a w o r k - r e l a t e d 
i n j u r y . Evidence was presented on both s i d e s . We conclude t h a t 
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the i n s u r e r d i d not a c t unreasonably c o n s i d e r i n g the circumstances 
s u r r o u n d i n g the development and p r e s e n t a t i o n o f t h i s c l a i m . 
T h e r e f o r e , no p e n a l t i e s should have been awarded f o r unreasonable 
d e n i a l . 

The Board's Order on Review dated November 30, 1984, i s 
hereby adhered t o and r e p u b l i s h e d as amended. 

The Order o f the Referee dated May 31, 1984, i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The award o f p e n a l t i e s f o r 
unreasonable d e n i a l o f c l a i m i s r e v e r s e d . The remainder o f the 
ord e r i s a f f i r m e d . No a t t o r n e y fee w i l l be awarded t o c l a i m a n t ' s 
a t t o r n e y as no b r i e f was f i l e d . 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests r e v i e w o f Referee Mongrain's order which 
upheld the SAIF C o r p o r a t i o n ' s March 10, 1983 d e n i a l o f l i a b i l i t y 
f o r c u r r e n t t r e a t m e n t of c l a i m a n t ' s back. On re v i e w , c l a i m a n t 
a l s o seeks i n t e r i m compensation, p e n a l t i e s and a t t o r n e y ' s f e e s . 

Claimant f e l l o f f a p i l e of veneer on August 20, 1976, 
s u f f e r i n g compensable i n j u r i e s t o h i s mid and lower back. Surgery 
was performed on September 14, 1976. He was e v e n t u a l l y awarded a 
t o t a l o f 128° f o r .40% unscheduled d i s a b i l i t y . 

On A p r i l 17, 1981 c l a i m a n t was i n v o l v e d i n a motor v e h i c l e 
a c c i d e n t . Claimant's primary t r e a t i n g p h y s i c i a n , Dr. Dunn, s t a t e d 
i n a March 2, 1982 l e t t e r t o c l a i m a n t ' s auto i n s u r a n c e c a r r i e r , 
the P r u d e n t i a l Insurance Company, t h a t a l l t r e a t m e n t s a f t e r the 
auto a c c i d e n t were d i r e c t e d e x c l u s i v e l y t o c l a i m a n t ' s r i g h t l e g 
symptoms r e s u l t i n g from the motor v e h i c l e a c c i d e n t . A r i g h t 
hemilaminectomy a t L4-5 and L5-S1 w i t h e x c i s i o n o f ex t r u d e d L5-S1 
d i s c and b i l a t e r a l l a t e r a l f u s i o n of LE> t o the sacrum was 
performed on May 27, 1982. Based on medical i n f o r m a t i o n i n i t s 
f i l e , p r i m a r i l y Dr, Dunn's c h a r t notes, on August 6, 1982 SAIF 
denied l i a b i l i t y f o r the su r g e r y . Claimant r e c e i v e d a copy o f the 
d e n i a l on August 7, 1982. Claimant a l l o w e d the d e n i a l t o become 
f i n a l w i t h o u t r e q u e s t i n g a h e a r i n g . 

The May 1982 surgery gave c l a i m a n t o n l y temporary r e l i e f . On 
November 2, 1982 Dr. Melson wrote SAIF t h a t the f u s i o n had been 
re s o r b e d , t h a t c l a i m a n t s u f f e r e d from prominent nerve r o o t 
i r r i t a t i o n a t LB on the r i g h t , and t h a t c l a i m a n t c l e a r l y needed 
f u r t h e r s u r g e r y . Dr. Melson s t a t e d t h a t the second surgery 
appeared h i s t o r i c a l l y and m e d i c a l l y d i r e c t l y r e l a t e d t o the 
i n d u s t r i a l i n j u r y and 1976 laminectomy. He requested t h a t the 
c l a i m be reopened. SAIF r e c e i v e d Dr. Melson's l e t t e r on or about 
November 6, 1982. 

A copy o f Dr. Corson's December 2, 1982 l e t t e r t o A d u l t and 
Family S e r v i c e s r e g a r d i n g a u t h o r i z a t i o n f o r a t h i r d s u rgery was 
r e c e i v e d by SAIF on January 13, 1983. That l e t t e r i n p a r t s t a t e s : 

ORDER 

ROBERT R. DELUGACH, Claimant 
Walter Nunley, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 

WCB 83-03095 
January 30, 1985 
Order on Review 

"He had i n i t i a l l y an u n e v e n t f u l 
p o s t o p e r a t i v e course but i n the subsequent 
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months has developed i n c r e a s i n g p a i n i n h i s 
lower e x t r e m i t y which has now become 
i n t o l e r a b l e . ft r e p e a t lumbar myelogram 
done on October 7, 1982 showed a s m a l l 
d e f e c t on the r i g h t s i d e a t LB-SI. A CAT 
scan done im m e d i a t e l y f o l l o w i n g t h i s showed 
t h a t h i s f u s i o n mass bone has t o t a l l y 
disappeared . 

"This man's c u r r e n t s t a t u s i s t h a t of 
e s s e n t i a l l y being bed bound because o f h i s 
low back and lower e x t r e m i t y p a i n . He has 
p s e u d o a r t h r o s i s a t the s i t e where the 
f u s i o n was a t t e m p t e d , between LB and S I , 
and has symptoms of r e c u r r e n t r i g h t SI 
nerve r o o t i r r i t a t i o n . 

" I f e e l t h e r e i s l i t t l e q u e s t i o n t h a t i t i s 
necessary t o r e e x p l o r e the d i s c space, f r e e 
up the nerve r o o t s of d i s c m a t e r i a l or scar 
t i s s u e and a t t e m p t t o r e - f u s e the LB-SI 
l e v e l . " 

A t h i r d surgery was performed on December 20, 1982. The 
LS-S1 d i s c space was e x p l o r e d , the p s e u d o a r t h r o s i s was e x c i s e d , 
and the f u s i o n between LB and SI was r e p a i r e d w i t h the 
i m p l a n t a t i o n o f an o s t e o s t i m . 

A f t e r some correspondence between c l a i m a n t ' s a t t o r n e y and 
SAIF, SAIF is s u e d a second d e n i a l on March 10, 1983. The March 
10, 1983 d e n i a l i n p a r t s t a t e d : 

"SAIF C o r p o r a t i o n i s s u e d an a g g r a v a t i o n 
d e n i a l on August 6, 1982 on the b a s i s t h a t 
the c o n d i t i o n r e q u i r i n g t r e a t m e n t 
( i n c l u d i n g surgery of May 26, 1982) was due 
t o an i n t e r v e n i n g i n j u r y . We have s i n c e 
r e c e i v e d your a g g r a v a t i o n a p p l i c a t i o n dated 
February 2B, 1982. As the medical 
i n f o r m a t i o n i n our f i l e i n d i c a t e s t h a t your 
c u r r e n t c o n d i t i o n and t r e a t m e n t has been a 
c o n t i n u a t i o n of the c o n d i t i o n and t r e a t m e n t 
denied by our SAIF l e t t e r o f August 6, 
1982, i t i s SAIF's p o s i t i o n t h a t the d e n i a l 
of August 6, 1982 c o n t i n u e d t o a p p l y . SAIF 
i s , t h e r e f o r e , r e a f f i r m i n g the d e n i a l of 
August 6, 1982 a t t h i s t i m e . " 

SAIF's a t t o r n e y o b j e c t e d t o the i n t r o d u c t i o n o f Dr. Dunn's 
November 22, 1983 r e p o r t because i t was not p r o v i d e d t o him a t 
l e a s t 10 days b e f o r e the h e a r i n g . See former OAR 436-83-400(3). 
The r e p o r t s t a t e d the d o c t o r ' s o p i n i o n t h a t the motor v e h i c l e 
a c c i d e n t caused only a temporary worsening, from A p r i l 17, 1981 t o 
June 16, 1981, and t h a t a l l o t h e r symptoms and t r e a t m e n t r e l a t e d 
t o the i n d u s t r i a l i n j u r y . The Referee r e f u s e d t o admit the 
e x h i b i t on the ground t h a t SAIF d i d not see the r e p o r t u n t i l the 
date o f h e a r i n g and t h a t SAIF was p r e j u d i c e d by the l a t e 
submission of the document. We agree w i t h the Referee and f i n d 
t h a t he d i d not abuse h i s d i s c r e t i o n i n r e f u s i n g t o admit the l a t e 
e x h i b i t . See Dale R. David, 36 Van N a t t a 1B31 (1984). 
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Claimant contends t h a t he i s e n t i t l e d t o i n t e r i m 
compensation, p e n a l t i e s and a t t o r n e y ' s f e e s . Although Dr. 
Melson's November 2, 1982 l e t t e r s t a t e s a c l a i m f o r a g g r a v a t i o n , 
i t does not s t a t e t h a t c l a i m a n t i s unable t o work as a r e s u l t o f 
the worsened c o n d i t i o n . See ORS 656.273(6). We conclude t h a t Dr. 
Corson's December 2, 1982 l e t t e r p r o v i d e d SAIF w i t h i t s f i r s t 
m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work i n r e l a t i o n 
t o the claimed worsened c o n d i t i o n . I n t e r i m compensation i s due 
fro m January 13, 1983, the date SAIF r e c e i v e d a copy o f Dr. 
Corson's l e t t e r , t h r o u g h March 10, 1983, the date o f the d e n i a l . 

SAIF contends t h a t c l a i m a n t i s not e n t i t l e d t o a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e f o r SAIF's unreasonable delay i n paying 
i n t e r i m compensation because c l a i m a n t d i d not re q u e s t a p e n a l t y a t 
the h e a r i n g . Clark v. SAIF, 50 Or App 139 (1981) and Mavis v. 
SAIF, 45 Or App 1059 (1980). We agree. 

F i n a l l y , we r e v i e w the Referee's h o l d i n g t h a t s i n c e 
c l a i m a n t ' s c o n t i n u i n g problems are but e x t e n s i o n s o f the 
u n s u c c e s s f u l May 27, 1982 s u r g e r y , the August 6, 1982 d e n i a l i s 
res j u d i c a t a as t o c l a i m a n t ' s l a t e r problems. Once the p e r i o d f o r 
r e q u e s t i n g a h e a r i n g on the August 6, 1982 d e n i a l had passed, the 
d e n i a l stood as a bar t o a l l claims a r i s i n g under the same 
aggregate o f o p e r a t i v e f a c t s . M i l l i o n v. SAIF, 35 Or App 1097, 
1102 r e v , denied 289 Or 337 (1980). On our re v i e w o f the r e c o r d 
we are persuaded t h a t the May 27, 1982 surgery and a l l problems 
subsequent t h e r e t o shared a common genesis. Claimant's f a i l u r e t o 
r e q u e s t a h e a r i n g on the August 6, 1982 d e n i a l precludes f u r t h e r 
i n q u i r y r e g a r d i n g the c o m p e n s a b i l i t y o f claims a r i s i n g under t h a t 
p a r t i c u l a r s et o f o p e r a t i v e f a c t s . The f a c t t h a t the March 10, 
1983 d e n i a l r e f e r s t o a n o n - e x i s t e n t a g g r a v a t i o n a p p l i c a t i o n dated 
February 25, 1982 has no e f f e c t on our d e c i s i o n concerning the 
v a l i d i t y o f t h a t d e n i a l . The March 1983 d e n i a l i s c l e a r l y based 
on t he f a c t t h a t c l a i m a n t ' s c o n d i t i o n i s the same as t h a t denied 
by t he August 1982 d e n i a l . A c c o r d i n g l y , we a f f i r m the Referee's 
a p p r o v a l o f SAIF's March 10, 1983 d e n i a l . See a l s o James R. 
Kunst, 36 Uan N a t t a 861 (1984). 

ORDER 

The Referee's o r d e r dated January 6, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . Claimant i s awarded i n t e r i m compensation 
from January 13, 1983 through March 10, 1983. Claimant's a t t o r n e y 
i s awarded $350 f o r s e r v i c e s on Board review, t o be p a i d by the 
SAIF C o r p o r a t i o n . The Referee's order i s a f f i r m e d i n a l l o t h e r 
r e s p e c t s . 

MICHAEL R. DOUGLAS, Claimant WCB 84-01493 
Robert L. Chapman, Claimant's Attorney January 30, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests review o f Referee Galton's 
o r d e r which set aside i t s d e n i a l o f c l a i m a n t ' s i n d u s t r i a l i n j u r y 
c l a i m f o r t e n d i n i t i s . SAIF c i t e s as e r r o r the f a i l u r e o f the 
Referee t o d i s m i s s the case f o r c l a i m a n t ' s f a i l u r e t o appear a t 
h e a r i n g , pursuant t o OAR 438-06-070, and the i n t r o d u c t i o n by the 
Referee o f i s s u e s t h a t were not r a i s e d by the p a r t i e s . We r e v e r s e 
because we f i n d t h a t i t was e r r o r not t o dis m i s s the re q u e s t f o r 
h e a r i n g . -65-



Claimant d i d not appear a t the h e a r i n g . His a t t o r n e y asked 
the Referee t o i s s u e an Order t o Show Cause why the case should not 
be d i s m i s s e d as abandoned. SAIF requested d i s m i s s a l pursuant t o 
OAR 438-06-070, because i t would g i v e c l a i m a n t the o p p o r t u n i t y t o 
appear w i t h i n 30 days t o show good cause why the r e q u e s t f o r 
h e a r i n g should not have been dismissed and would not r e q u i r e any 
f u r t h e r a c t i v i t y i f he d i d not i n f a c t appear. The Referee 
suggested t h a t the case co u l d be decided on the r e c o r d s u b m i t t e d . 
Claimant's a t t o r n e y s a i d he p r e f e r r e d the Order t o Show Cause t o 
a l l o w more time t o l o c a t e c l a i m a n t , but would r a t h e r t h a t t h e 
Referee r u l e on the r e c o r d than d i s m i s s . SAIF asked t h a t t h e 
Referee not r u l e based on the r e c o r d as i t was developed a t t h a t 
p o i n t . 

OAR 438-06-070 s t a t e s : 

" F a i l u r e of a p a r t y t o appear a t a h e a r i n g 
w i t h o u t good cause c o n s t i t u t e s a wa i v e r o f 
appearance. I f the p a r t y f a i l i n g t o appear 
i s the p a r t y t h a t requested the h e a r i n g , 
the r e q u e s t f o r h e a r i n g may be dismis s e d 
unless good cause i s shown and the o t h e r 
p a r t y i s not p r e j u d i c e d t h e r e b y . 

Claimant's a t t o r n e y had attempted t o l o c a t e c l a i m a n t . M a i l 
t o c l a i m a n t ' s l a s t known address was r e t u r n e d w i t h no f o r w a r d i n g 
address. No cause f o r c l a i m a n t ' s absence appears i n the r e c o r d . 
Claimant's a t t o r n e y r e f e r r e d t o c l a i m a n t , s t a t i n g , " I t h i n k i n 
e s t a b l i s h i n g my case, h i s t e s t i m o n y i s p r e t t y e s s e n t i a l . " SAIF 
requeste d d i s m i s s a l . We i n f e r t h a t SAIF, the p a r t y r e q u e s t i n g 
d i s m i s s a l , would not be p r e j u d i c e d by g r a n t i n g d i s m i s s a l . On 
these f a c t s , we f i n d t h a t the req u e s t f o r h e a r i n g should have been 
dis m i s s e d and, t h e r e f o r e , we r e v e r s e the or d e r o f the Referee and 
di s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g pursuant t o OAR 438-06-070. 
See Warren F. S t i e r , 36 Van N a t t a 334 (1984); Edward R. C a n t r e l l , 
36 Van N a t t a 312 (1984); c f . John M. Barbour, 36 Van N a t t a 304 
(1984). 

The Referee's o r d e r dated May 25, 1984, i s rev e r s e d and 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s dism i s s e d . 

Reviewed by Board Members McMurdo and F e r r i s -

The SAIF C o r p o r a t i o n requests review o f Referee Mulder's 
o r d e r which s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
h e r n i a . The i s s u e i s c o m p e n s a b i l i t y . 

The t e s t f o r c o m p e n s a b i l i t y v a r i e s , depending upon whether an 
a c c i d e n t a l i n j u r y or an o c c u p a t i o n a l disease i s being a s s e r t e d . 
I n t h i s case, both c l a i m a n t ' s arguments and the Referee's a n a l y s i s 
are ambiguous on t h i s p o i n t . 

I f an i n j u r y i s clai m e d , we f i n d t h e p h y s i c a l evidence t o t h e 
c o n t r a r y t o be more p e r s u a s i v e ; s p e c i f i c a l l y . Dr. Norton's 
o p i n i o n : " I t would have been i m p o s s i b l e f o r the h e r n i a t o have 
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LORY S. DUDLEY, Claimant 
Peter 0. Hansen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 

WCB 82-06608 
January 30, 1985 
Order on Review 



matured t o t h i s s t a t u s [ i . e . , what was d i s c o v e r e d a t s u r g e r y ] as a 
r e s u l t o f an i n j u r y o c c u r r i n g w i t h i n the p r e c e d i n g two weeks." 

I f an o c c u p a t i o n a l disease i s claimed, t h e r e i s a b s o l u t e l y no 
evidence o f major c a u s a t i o n . 

ORDER 

The Referee's o r d e r dated December 14, 1983 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated J u l y 16, 1982 i s r e i n s t a t e d and 
a f f i r m e d . 

ERNEST H. FOWKE, Claimant WCB 83-03357, 83-03356 & 84-00247 
Kirkpatrick & Zeitz, Claimant's Attorneys January 30, 1985 
SAIF Corp Legal, Defense Attorney Order Denying Motion to Dismiss 
Roberts, et a l . , Defense Attorneys 
Schwabe, et a l . , Defense Attorneys 
INA, i n s u r e r f o r ICN Medical Labs, has moved t o di s m i s s the 

SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w on the ground t h a t SAIF has 
f a i l e d t o comply w i t h ORS 656.295(2) and t h e r e f o r e the Board l a c k s 
j u r i s d i c t i o n . 

The Referee i s s u e d an order i n these t h r e e c o n s o l i d a t e d cases 
on November 20, 1984. SAIF f i l e d a request f o r Board r e v i e w which 
was r e c e i v e d by the Board on December 11, 1984. SAIF sent copies 
t o a l l p a r t i e s w i t h the e x c e p t i o n o f ICN and INA. The Board 
m a i l e d an acknowledgment of the requ e s t f o r r e v i e w t o a l l p a r t i e s 
i n c l u d i n g ICN and INA on December 13, 1984. I t i s c l e a r from the 
r e c o r d t h a t n e i t h e r ICN, INA nor any of t h e i r r e p r e s e n t a t i v e s 
r e c e i v e d a copy o f the requ e s t f o r review. 

Argonaut v. King, 63 Or App 847 (1983) holds the s t a t u t o r y 
n o t i c e o f a request f o r review i s s a t i s f i e d e i t h e r by t i m e l y 
m a i l i n g o f a copy o f the requ e s t f o r r e v i e w t o the 
e m p l o y e r / i n s u r e r or by a c t u a l n o t i c e by the e m p l o y e r / i n s u r e r of 
the r e q u e s t f o r review w i t h i n the 30 days. We have construed 
r e c e i p t o f our acknowledgment as a c t u a l n o t i c e o f the r e q u e s t f o r 
r e v i e w . W i l l i a m E. Glass, 36 Uan N a t t a 816 (1984). INA has the 
burden o f pro o f i n t h i s motion t o d i s m i s s . I t has f a i l e d t o 
p r o v i d e any evidence t h a t i t d i d not r e c e i v e the Board's 
acknowledgment w i t h i n 30 days o f the Referee's o r d e r . Because the 
employer has f a i l e d t o prove t h a t i t d i d not r e c e i v e a c t u a l n o t i c e 
w i t h i n the 30 days, i t s motion t o dism i s s must f a i l . 

ORDER 

INA's motion t o dism i s s i s denied. 

PATRICK D. GRACH, Claimant WCB 82-11510 
W.D. Bates, Jr., Claimant's Attorney January 30, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review o f Referee S e i f e r t ' s o r d e r t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
disease c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome. The is s u e i s 
r e s p o n s i b i l i t y . Claimant a l s o claims t h a t he i s e n t i t l e d t o a 
p e n a l t y and a t t o r n e y fee f o r unreasonable delay. 
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Claimant has been a c o n s t r u c t i o n e l e c t r i c i a n s i n c e 1968. 
Over the years he has worked f o r more than 30 employers on 
assignment from h i s union h a l l . Two employers are i m p o r t a n t t o 
t h i s c l a i m . Claimant worked f o r SAIF's i n s u r e d from May t h r o u g h 
December o f 1981. Between January 28, 1982 and May 14, 1982 
c l a i m a n t worked f o r an employer i n the S t a t e of Washington. I n 
May, June and J u l y of 1982 c l a i m a n t again worked f o r SAIF's 
i n s u r e d . Claimant was l a i d o f f u n t i l l a t e December 1982 when he 
a g a i n worked f o r SAIF's i n s u r e d f o r a s h o r t t i m e . 

I n A p r i l 1982, w h i l e employed by the Washington employer, 
c l a i m a n t experienced neck p a i n and t i n g l i n g and numbness i n both., 
hands and arms w h i l e p l a y i n g v o l l e y b a l l . Claimant had s u f f e r e d a 
neck i n j u r y some years e a r l i e r , and i n January 1982 had t w i s t e d 
h i s neck i n the shower causing s i m i l a r symptoms. Concerned t h a t 
he may have damaged a nerve, c l a i m a n t saw h i s f a m i l i y p h y s i c i a n , 
Dr. Kerns. Dr. Kerns's c h a r t note o f A p r i l 17, 1982 noted t h a t 
c l a i m a n t complained of "numbness i n both hands t h a t s t a r t e d w i t h 
p a i n i n the neck." A c e r v i c a l spine x-ray caused Dr. Kerns t o 
suspect p o s s i b l e nerve r o o t i n v o l v e m e n t a t C6-7. Claimant was 
r e f e r r e d t o Dr. Karasek, a n e u r o l o g i s t , f o r e v a l u a t i o n . 

Claimant was not able t o see Dr: Karasek u n t i l October o f 
1982. On October 29, 1982 Dr. Karasek diagnosed p r o b a b l e c a r p a l 
t u n n e l syndrome based upon a p o s i t i v e T i n e l ' s s i g n b i l a t e r a l l y . 
He a l s o noted the e x i s t e n c e o f d e g e n e r a t i v e change a t the C6-7 
d i s c space. An a n a l g e s i c was p r e s c r i b e d f o r neck p a i n and f u r t h e r 
s t u d i e s were recommended. 

On November 11, 1982 c l a i m a n t underwent nerve s t i m u l a t i o n 
s t u d i e s , which showed s i g n i f i c a n t d i s t a l median neuropathy 
b i l a t e r a l l y . On November 16, 1982 Dr. M a t t e r i , o r t h o p e d i c 
surgeon, diagnosed d e f i n i t e b i l a t e r a l c a r p a l t u n n e l syndrome and 
recommended s u r g i c a l r e l e a s e . Claimant s u b m i t t e d h i s w o r k e r s ' 
compensation c l a i m the next day, November 17, 1982. I n the space 
on the 801 form f o r "date o f i n j u r y , " c l a i m a n t i n s e r t e d A p r i l 17, 
1982. 

On December 9, 1982 Dr. M a t t e r i opined i n a l e t t e r t o SAIF 
t h a t c l a i m a n t ' s c o n d i t i o n was work r e l a t e d , however, he c o u l d not 
say when c l a i m a n t ' s symptoms began. SAIF denied c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m on December 13, 1982 on the ground t h a t 
c l a i m a n t ' s c o n d i t i o n was not a d i r e c t r e s u l t o f c l a i m a n t ' s 
employment w i t h i t s i n s u r e d . Claimant t i m e l y requested a h e a r i n g 
on the i s s u e o f SAIF's d e n i a l . 

A h e a r i n g was scheduled and convened on J u l y 2E>, 1983. That 
h e a r i n g was postponed a t SAIF's re q u e s t on the ground t h a t , 
c o n t r a r y t o the A p r i l 17, 1982 " i n j u r y " date shown on the Form 
801, c l a i m a n t contended f o r the f i r s t time a t the h e a r i n g t h a t h i s 
" i n j u r y " date was i n October or November 1982. 

On August 11, 1983 Dr. M a t t e r i responded t o SAIF's i n q u i r y by 
s t a t i n g : 

" I can c e r t a i n l y say t h a t [ c l a i m a n t ] had a 
c a r p a l t u n n e l syndrome a t the time I 
i n i t i a l l y saw him f o r the problem i n 
November of 1982. However, i t must be 
noted t h a t c a r p a l t u n n e l syndromes are the 
r e s u l t o f c h r o n i c overuse and I r a t h e r 
suspect t h a t i t i s h i g h l y probable the 
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p a t i e n t was having c a r p a l t u n n e l symptoms 
as e a r l y as A p r i l o f 1982 when he was noted 
t o have hand numbness i n c o n j u n c t i o n w i t h . 
. . what proved t o be a r e l a t i v e l y minor 
c e r v i c a l i n j u r y . " 

On October 17, 1983 Dr. Karasek s t a t e d : 

" [ C l a i m a n t ' s ] c a r p a l t u n n e l syndrome was 
p resent i n November. I t was d e f i n i t e . I t 
was moderate t o severe and, i n my o p i n i o n , 
r e q u i r e d s u r g e r y . I b e l i e v e i t was r e l a t e d 
t o h i s a c t i v i t i e s as an e l e c t r i c i a n and 
would s t a t e t h a t i t probably came on 
g r a d u a l l y . 
" I n r e a d i n g Dr. Kerns [ s i c ] notes I would 
say t h a t [ c l a i m a n t ] probably was 
e x p e r i e n c i n g some c a r p a l t u n n e l 
symptomatology a t the same [ s i c ] of h i s 
neck p a i n when Dr. Kerns saw him i n the 
s p r i n g of 1982." 

On October 24, 1983 SAIF i s s u e d a second d e n i a l , e s s e n t i a l l y 
the same as the e a r l i e r December 1982 d e n i a l . 

The Referee found no evidence t o e s t a b l i s h t h a t c l a i m a n t ' s 
work w i t h SAIF's i n s u r e d worsened h i s u n d e r l y i n g c a r p a l t u n n e l 
syndrome and upheld SAIF's d e n i a l s . I n so d o i n g , the Referee 
i m p l i c i t l y found t h a t the l a s t i n j u r i o u s exposure r u l e does not 
apply i n t h i s case. See Boise Cascade Corp. v. Starbuck, 296 Or 
238, 243 (1984); Bracke v. Baza'r, 293 Or 239, 250 (1982). We 
d i s a g r e e w i t h the Referee and f i n d t h a t the l a s t i n j u r i o u s 
exposure r u l e does apply i n [ t h e ] t h i s case. As a p p l i e d , the r u l e 
r e q u i r e s t h a t SAIF's d e n i a l s be set a s i d e . 

I n Boise Cascade Corp. v. Starbuck, supra, 296 Or a t 243, the 
c o u r t d e s c r i b e d two types of f a c t u a l s i t u a t i o n s i n o c c u p a t i o n a l 
disease cases, one i n which the l a s t i n j u r i o u s exposure r u l e i s 
a p p l i c a b l e and one i n which i t i s n o t . The l a s t i n j u r i o u s 
exposure r u l e i s not a p p l i c a b l e where a c l a i m a n t e s t a b l i s h e s t h a t 
a s p e c i f i c employment a c t u a l l y caused the d i s a b i l i t y . See 
Bracke v. Baza'r, supra. The l a s t i n j u r i o u s exposure r u l e i s 
a p p l i c a b l e , " [ I ] f a worker's d i s a b i l i t y r e s u l t s from exposure t o 
p o t e n t i a l l y c a usal c o n d i t i o n s i n m u l t i p l e employments and the 
onset o f the d i s a b i l i t y i s d u r i n g a l a t e r employment or 
t h e r e a f t e r . . . . " Starbuck, supra, 296 Or a t 243. See Fossum v. 
SAIF, 293 Or 252 (1982). 

The Referee a p p a r e n t l y based h i s f i n d i n g t h a t the l a s t 
i n j u r i o u s exposure r u l e does not apply i n t h i s case on the 
evidence t h a t c l a i m a n t e x h i b i t e d symptoms i n A p r i l o f 1982, w h i l e 
employed by the Washington employer. However, c l a i m a n t r e c e i v e d 
no t r e a t m e n t f o r h i s symptoms i n A p r i l 1982, and i t was not u n t i l 
November 1982 t h a t he was diagnosed as having work r e l a t e d 
b i l a t e r a l c a r p a l t u n n e l syndrome. Nor was i t u n t i l November 1982 
t h a t s u r g e r y was recommended. On de novo re v i e w , we f i n d t h a t 
c l a i m a n t d i d not become " d i s a b l e d " u n t i l h i s symptoms were 
diagnosed as c a r p a l t u n n e l syndrome and t r e a t m e n t was 
recommended, i n November 1982. Because c l a i m a n t ' s c o n d i t i o n 
a d m i t t e d l y a r i s e s out of " p o t e n t i a l causal c o n d i t i o n s i n m u l t i p l e 
employments. . . ," and because the onset o f d i s a b i l i t y was d u r i n g 
a p e r i o d of unemployment f o l l o w i n g h i s employment w i t h SAIF's 
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i n s u r e d , SAIF's i n s u r e d i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n 
under t h e l a s t i n j u r i o u s exposure r u l e . Boise Cascade Corp. u. 
Starb u c k , supra; Fossum u. SAIF. supra. 

SAIF does not contend t h a t c l a i m a n t does not have c a r p a l 
t u n n e l syndrome, nor does SAIF deny t h a t the syndrome i s r e l a t e d 
t o c l a i m a n t ' s work as a c o n s t r u c t i o n e l e c t r i c i a n . SAIF a l s o does 
not contend t h a t i t s i n s u r e d could not have c o n t r i b u t e d t o or 
caused c l a i m a n t ' s syndrome. SAIF advances no evidence or argument 
t h a t c l a i m a n t ' s work f o r the Washington employer was the s o l e 
cause o f c l a i m a n t ' s syndrome. T h e r e f o r e , SAIF i s r e s p o n s i b l e f o r 
c l a i m a n t ' s c a r p a l t u n n e l syndrome. See FMC C o r p o r a t i o n u. L i b e r t y 
Mutual I n s . Co., 70 Or App 370 (1984). 

Claimant contends he i s e n t i t l e d t o a p e n a l t y and a t t o r n e y 
f e e f o r unreasonable delay i n claims p r o c e s s i n g . SAIF i s s u e d i t s 
f i r s t d e n i a l of c l a i m a n t ' s c l a i m l e s s than 30 days a f t e r c l a i m a n t 
s u b m i t t e d h i s 801 form. Under ORS 656.262(6) t h a t t i m i n g i s not 
even a d e l a y , much l e s s an unreasonable d e l a y . Claimant then 
contended f o r the f i r s t t i m e a t the f i r s t s e t t i n g o f the h e a r i n g 
t h a t c l a i m a n t ' s d i s a b i l i t y arose i n November i n s t e a d o f A p r i l 
1982. SAIF i s s u e d i t s second d e n i a l more than 60 days a f t e r the 
h e a r i n g was postponed. We do not b e l i e v e i t was necessary f o r 
SAIF t o i s s u e the second d e n i a l . I t s t i m i n g i s i r r e l e v a n t . 

The o r d e r o f the Referee dated June 19, 1984 i s r e v e r s e d . 
Claimant's c l a i m i s remanded t o the SAIF C o r p o r a t i o n f o r 
acceptance and p r o c e s s i n g a c c o r d i n g t o law. Claimant's a t t o r n e y 
i s awarded $1,200 f o r s e r v i c e s a t the h e a r i n g l e v e l and $400 f o r 
s e r v i c e s on Board r e v i e w f o r p r e v a i l i n g i n o v e r t u r n i n g the d e n i a l , 
both fees t o be p a i d by the SAIF C o r p o r a t i o n . 

Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r requests r e v i e w o f Referee Podnar's or d e r which 
imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e . The Referee 
found t h a t the i n s u r e r ' s conduct c o n s t i t u t e d an "improper 
u n i l a t e r a l o f f s e t of compensation," w a r r a n t i n g i m p o s i t i o n o f a 
p e n a l t y and a t t o r n e y ' s f e e . 

We begin by n o t i n g t h a t the Referee decided an i s s u e o t h e r 
than the i s s u e framed by the p a r t i e s ' argument. The Referee r u l e d 
t h a t the i n s u r e r ' s recovery of o v e r p a i d temporary t o t a l d i s a b i l i t y 
p u r s u ant t o the p r o v i s i o n s o f former OAR 436-54-320 was 
unreasonable. The i s s u e presented f o r d e c i s i o n , as s t a t e d i n 
c l a i m a n t ' s w r i t t e n argument t o t h e Referee, i s : 

"* * * [ A ] t what p o i n t does the c a r r i e r 
have a r e s p o n s i b i l i t y t o adhere t o the 
Court of Appeals' d e c i s i o n i n fForney v. 
Western S t a t e s Plywood, 66 Or App 155 
( 1 9 8 3 ) ] * * * . Claimant contends, q u i t e 
s i m p l y , t h a t the c a r r i e r has but 14 days 
( i n t h i s case the overpayment was recovered 
out o f temporary d i s a b i l i t y b e n e f i t s ) and 

ORDER 

WILLIAM G. HAMRICK, Claimant 
Steven C. Yates, Claimant's Attorney 
Roberts, et a l . , Defense Attorneys 

WCB 83-10263 
January 30, 1985 
Order on Review 

-70-



t h a t t h e i r f a i l u r e t o have p r o v i d e d the 
w r o n g f u l l y w i t h h e l d TTD w i t h i n 14 days of 
the Forney d e c i s i o n was unreasonable 
conduct and e n t i t l e s the c l a i m a n t t o 
p e n a l t i e s and a t t o r n e y f e e s . " 

This case was s u b m i t t e d by the p a r t i e s on the f o l l o w i n g 
s t i p u l a t e d f a c t s : 

"On August 9, 1983 and August 15, 1983, 
c l a i m a n t was is s u e d temporary t o t a l 
d i s a b i l i t y checks c o v e r i n g the same p e r i o d 
of e n t i t l e m e n t . This r e s u l t e d i n a 
temporary t o t a l d i s a b i l i t y overpayment o f 
$452.88. The overpayment was d i s c o v e r e d by 
the c a r r i e r on or about October 17, 1983. 

"Pursuant t o [ f o r m e r ] OAR 436-54-320, the 
overpayment was recovered by d e d u c t i n g 25% 
from each of c l a i m a n t ' s next f o u r time l o s s 
checks. The l a s t d e d u c t i o n was taken on 
November 29, 1983. T h e r e a f t e r , c l a i m a n t 
again r e c e i v e d f u l l time l o s s checks. 

"On October 26, 1983, c l a i m a n t mailed a 
Request f o r Hearing a l l e g i n g e n t i t l e m e n t t o 
p e n a l t i e s and a t t o r n e y fees f o r a l l e g e d 
improper recovery o f the overpayment. 

"On December 5, 1983, the c a r r i e r r e f e r r e d 
the m a t t e r t o counsel. 

"On December 14, 1983, the Court of Appeals 
f i l e d i t s d e c i s i o n i n Forney v. Western 
St a t e s Plywood, which i n v a l i d a t e d [ f o r m e r ] 
OAR 436-54-320. The c a r r i e r ' s claims 
r e p r e s e n t a t i v e became aware of Forney on or 
about January 23, 1984. 

"Also, on January 23, 1984, counsel f o r the 
c a r r i e r c o n t a c t e d c l a i m a n t ' s a t t o r n e y and 
o f f e r e d t o repay the overpayment i f 
c l a i m a n t would d i s m i s s h i s Request f o r 
Hearing. Claimant's a t t o r n e y i n d i c a t e d he 
would c o n t a c t c l a i m a n t and advise 
f u r t h e r . A d d i t i o n a l c o n t a c t s were made 
w i t h c l a i m a n t ' s a t t o r n e y on February 10, 
1984 and February 16, 1984. 

"On February 17, 1984, c l a i m a n t ' s a t t o r n e y 
advised he would not dis m i s s the case 
w i t h o u t payment o f an a t t o r n e y ' s f e e i n 
a d d i t i o n t o repayment o f the overpayment. 

"The overpayment was r e p a i d t o c l a i m a n t on 
A p r i l 2, 1984 on advice o f counsel and 
a f t e r c l a i m a n t ' s a t t o r n e y i n d i c a t e d he 
would not c l a i m a l i e n on the overpayment 
and f o r a t t o r n e y f e e s . 
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"Between the date o f the Forney d e c i s i o n 
and the date the overpayment was r e p a i d , 
the c a r r i e r ' s f i l e i n d i c a t e s the f o l l o w i n g 
a c t i v i t y : 
'Time l o s s checks were i s s u e d on 
December 27, 1983, January 10 and 24, 
1984, February 7 and 21, 1984, March 6 
and 20, 1984. TTD payments do not 
r e q u i r e i n s p e c t i o n of the f i l e by the 
claims r e p r e s e n t a t i v e . The f i l e was 
reviewed by the claims r e p r e s e n t a t i v e on 
January 4, 1984 and February 23, 1984.'" 

There i s no a u t h o r i t y c i t e d by c l a i m a n t i n s u p p o r t o f the 
p r o p o s i t i o n t h a t w i t h i n f o u r t e e n days of the Forney d e c i s i o n , the 
i n s u r e r was r e q u i r e d t o repay the p r e v i o u s l y recouped 
overpayment. The only a u t h o r i t y t h a t comes even c l o s e t o 
s u p p o r t i n g c l a i m a n t ' s p o s i t i o n i s the Workers' Compensation 
Department a d m i n i s t r a t i v e r u l e r e q u i r i n g payment of temporary 
d i s a b i l i t y b e n e f i t s no l a t e r than the f o u r t e e n t h day a f t e r the 
date of any l i t i g a t i o n o r d e r d i r e c t i n g payment of such 
compensation, OAR 4 3 6 - 5 4 - 3 1 0 ( 3 ) ( e ) . Of course, t h i s r u l e would 
o n l y apply i n the case o f a l i t i g a t i o n o r d e r e n t e r e d i n t h i s case 
d i r e c t i n g payment o f temporary d i s a b i l i t y b e n e f i t s t o t h i s 
c l a i m a n t . 

The i n q u i r y t h a t must be made i s whether the above-quoted 
s t i p u l a t e d f a c t s evidence unreasonable conduct on the i n s u r e r ' s 
p a r t . We f i n d and h o l d t h a t they do not. Upon being i n f o r m e d of 
the Forney d e c i s i o n , the i n s u r e r promptly n o t i f i e d c l a i m a n t ' s 
a t t o r n e y w i t h r e g a r d t o c l a i m a n t ' s pending h e a r i n g r e q u e s t , 
o f f e r i n g t o repay the p r e v i o u s l y recovered overpayment i n exchange 
f o r a v o l u n t a r y d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t . 
Claimant's r e s o l v e t o o b t a i n an i n s u r e r - p a i d fee r e s u l t e d i n an 
impasse. The i n s u r e r n e v e r t h e l e s s r e p a i d the compensation i n 
q u e s t i o n p r i o r t o the time t h a t the h e a r i n g was scheduled t o 
convene. 

As t o the i s s u e decided by the Referee, i t i s now 
w e l l - s e t t l e d (as i t was a t the time the Referee's o r d e r i s s u e d ) , 
t h a t an i n s u r e r ' s pre-Forney u n i l a t e r a l r e covery o f o v e r p a i d 
compensation accomplished i n accordance w i t h the p r o v i s i o n s o f 
former OAR 436-54-320 does not w a r r a n t i m p o s i t i o n o f a 
p e n a l t y / a t t o r n e y ' s f e e . "Although the r u l e c ould not v a l i d l y 
a u t h o r i z e employer's a c t i o n , u n t i l [ t h e c o u r t ' s ] d e c i s i o n i n 
Forney an employer could have a ' l e g i t i m a t e doubt, from a l e g a l 
s t a n d p o i n t ' as t o i t s l i a b i l i t y f o r the f u l l amount o f c l a i m a n t ' s 
temporary t o t a l b e n e f i t s . . . and i t was not unreasonable t o r e l y 
on the r u l e . " Zwahlen v. Crown Z e l l e r b a c h Co., 67 Or App 3 ( 1984) 
( c i t a t i o n s o m i t t e d ) . Also, see Forney v. Western S t a t e s Plywood, 
297 Or 628, 633 (1984), decided a f t e r issuance o f the Referee's 
o r d e r : " I t would be absurd t o r u l e t h a t an employer has 
unreasonably r e s i s t e d payment o f compensation when the employer i n 
good f a i t h r e l i e d on an a d m i n i s t r a t i v e r u l e and l e g a l o r d e r s from 
the Referee and, subsequently, the Workers' Compensation Board 
t h a t the overpayment recovery was p r o p e r . " 

W i t h r e g a r d t o the i s s u e r a i s e d and argued by the p a r t i e s , 
i . e . whether the i n s u r e r ' s conduct a f t e r the c o u r t ' s d e c i s i o n i n 
Forney c o n s t i t u t e d unreasonable d e l a y , r e f u s a l or r e s i s t a n c e t o 
the payment or repayment o f compensation, as i n d i c a t e d above, we 
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conclude t h a t the i n s u r e r ' s conduct was reasonable a t a l l times 
m a t e r i a l h e r e i n . 

An a d d i t i o n a l i s s u e r a i s e d by the i n s u r e r b e f o r e the Referee 
and a g a i n on r e v i e w i s whether the i n s u r e r should now be 
a u t h o r i z e d t o recover the double payment o f temporary t o t a l 
d i s a b i l i t y . The Referee i n e x p l i c a b l y r e f u s e d t o g r a n t the 
i n s u r e r ' s r e q u e s t , which was made i n i t s o r i g i n a l submission and 
a g a i n on r e c o n s i d e r a t i o n . Claimant does not p r e s e n t l y argue, nor 
d i d he argue b e f o r e the Referee, i n o p p o s i t i o n t o the i n s u r e r ' s 
r e q u e s t . We p e r c e i v e no reason i n law or l o g i c as t o why the 
i n s u r e r ' s r e q u e s t should not now be g r a n t e d ; t h e r e f o r e , we w i l l 
e n t e r our o r d e r a c c o r d i n g l y . 

ORDER 

The Referee's o r d e r dated J u l y 1984 i s r e v e r s e d . The i n s u r e r 
i s a u t h o r i z e d t o recover the o v e r p a i d temporary t o t a l d i s a b i l i t y 
i n the amount of $452.88, out of any permanent d i s a b i l i t y 
compensation t o which c l a i m a n t i s or may become e n t i t l e d . 

CYNTHIA L. (BASH) HART, Claimant WCB 83-06031 
Welch, et a l . , Claimant's Attorneys January 30, 1985 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r requests r e v i e w of Referee Shebley's o r d e r which 
set a side i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r 
her l e f t l e g p h l e b i t i s c o n d i t i o n . On review, the s o l e i s s u e i s 
c o m p e n s a b i l i t y . 

We f i n d t h a t c l a i m a n t has f a i l e d t o prove t h a t her u n d e r l y i n g 
p h l e b i t i s c o n d i t i o n worsened due t o her work a c t i v i t i e s . 
Consequently, we r e v e r s e the Referee's o r d e r . 

Claimant was 36 years of age a t the time of h e a r i n g . She 
began w o r k i n g f o r the employer as a r e t a i l s t o r e manager i n May 
1982. I n March 1983 c l a i m a n t sought t r e a t m e n t from Dr. 
K r i s c i u n a s , c o m p l a i n i n g of p a i n i n her l e f t l e g from s t a n d i n g on 
hard c o n c r e t e f l o o r s a t work. The " F i r s t M e dical Report", Form 
827, c o n t a i n e d a check i n the "yes" box t o the q u e s t i o n of whether 
the body p a r t had been p r e v i o u s l y i n j u r e d . Dr. K r i s c i u n a s 
diagnosed p h l e b i t i s of the l e f t l e g , d i d not r e l e a s e c l a i m a n t t o 
work and recommended one month of c o n s e r v a t i v e t r e a t m e n t . 

Dr. Geddes, an a s s o c i a t e of Dr. K r i s c i u n a s , r e p o r t e d t h a t 
c l a i m a n t had experienced p a i n i n the l e f t l e g f o r two weeks p r i o r 
t o seeking t r e a t m e n t . Dr. Geddes f u r t h e r r e p o r t e d t h a t c l a i m a n t 
had g i v e n a h i s t o r y of "deep venous thrombosis o f the l e f t l e g 
a p p r o x i m a t e l y f i v e years p r e v i o u s l y r e q u i r i n g i n t r a v e n o u s h e p a r i n 
and t e n days h o s p i t a l i z a t i o n . " Claimant c o n t i n u e d t o r e c e i v e 
c o n s e r v a t i v e t r e a t m e n t from Dr. Geddes f o r a p p r o x i m a t e l y the next 
two months. She remained o f f work and her p a i n c o n t i n u e d . 

I n May 1983 Dr. Geddes r e f e r r e d c l a i m a n t t o Dr. King, 
v a s c u l a r surgeon. Dr. King r e p o r t e d " r e c u r r e n t p h l e b i t i s by 
h i s t o r y i n the l e f t l e g . " The d o c t o r a l s o r e p o r t e d a r i g h t l e g 
h i s t o r y o c c u r r i n g a p p r o x i m a t e l y seven t o e i g h t years p r e v i o u s l y , 
as w e l l as r i g h t l e g problems some f i v e years ago, a f t e r the b i r t h 
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o f c l a i m a n t ' s second c h i l d . Dr. King recommended a n t i - c o a g u l a n t 
m e d i c a t i o n , the use of s u p p o r t hose and e l e v a t i o n o f the 
e x t r e m i t i e s . Soon a f t e r t h i s e x a m i n a t i o n , Dr. King r e l e a s e d 
c l a i m a n t t o r e t u r n t o work. 

I n June 1983, Dr. King opined t h a t c l a i m a n t ' s work a c t i v i t i e s 
"most p r o b a b l y " had caused an " e x a c e r b a t i o n o f a p r e e x i s t i n g 
c o n d i t i o n . " The d o c t o r conceded t h a t t h i s o p i n i o n was "obvious 
s p e c u l a t i o n on my p a r t . " Dr. King acknowledged t h a t the s t r e s s of 
s i t t i n g f o r prolonged p e r i o d s a t work, as w e l l as s t a n d i n g and 
w a l k i n g on c o n c r e t e f l o o r s might be a c o n t r i b u t i n g f a c t o r . 
However, these a c t i v i t i e s " c e r t a i n l y " were not the cause o f 
c l a i m a n t ' s p h l e b i t i s . 

I n November 1983, Dr. King s u b m i t t e d h i s most r e c e n t 
o p i n i o n . The d o c t o r concluded t h a t c l a i m a n t ' s employment may have 
aggravated her p r e e x i s t i n g c o n d i t i o n . However, Dr. King agreed 
w i t h counsel f o r the i n s u r e r ' s statement t h a t w i t h i n a reasonable 
medical p r o b a b i l i t y c l a i m a n t ' s work a c t i v i t i e s d i d not worsen the 
u n d e r l y i n g c o n d i t i o n . 

Claimant t e s t i f i e d t h a t she had experienced no d i f f i c u l t y 
w i t h her l e f t l e g b e f o r e w o r k i n g f o r the employer. She checked 
the "yes" box on the Form 827, i n d i c a t i n g a p r i o r l e f t l e g i n j u r y , 
because she experienced p a i n i n the l e g w h i l e w o r k i n g d u r i n g the 
p r e v i o u s busy Christmas season. However, she r e c e i v e d no medical 
t r e a t m e n t a t t h a t t i m e . Claimant t e s t i f i e d t h a t she had 
experienced p r i o r problems i n her r i g h t l e g , which r e s u l t e d i n her 
h o s p i t a l i z a t i o n a p p r o x i m a t e l y e i g h t years ago. She wore s t o c k i n g s 
on both of her legs d u r i n g her pregnancy, some s i x years ago, but 
had no problems w i t h e i t h e r l e g . 

The Referee found t h a t c l a i m a n t ' s work was the major 
c o n t r i b u t i n g cause of the onset of c l a i m a n t ' s p a i n and s w e l l i n g i n 
the l e f t l e g . He concluded t h a t c l a i m a n t need not prove a 
worsening of her u n d e r l y i n g or p r e e x i s t i n g disease c o n d i t i o n , as 
r e q u i r e d by t e l l e r v. Union Carbide, 288 Or 27 ( 1 9 7 9 ) , because she 
was e i t h e r c o m p l e t e l y asymptomatic o r , a t a minimum, not 
s u f f i c i e n t l y symptomatic when her l e f t l e g problems became 
troublesome. The Referee r e l i e d on P a t r i c i a Lewis, 34 Van N a t t a 
202 ( 1982) and B e r t G. Harr, 35 Van N a t t a 1236, 1237 (1983) as 
s u p p o r t f o r h i s c o n c l u s i o n t h a t W e l l e r was i n a p p l i c a b l e . 

Subsequent t o the Referee's o r d e r , the Oregon Supreme Court 
has h e l d t h a t the W e l l e r a n a l y s i s i s the a p p r o p r i a t e a n a l y s i s f o r 
d e t e r m i n i n g the c o m p e n s a b i l i t y of an o c c u p a t i o n a l disease c l a i m 
r e g a r d l e s s o f whether the u n d e r l y i n g c o n d i t i o n was symptomatic or 
asymptomatic a t the time of employment. Wheeler v. Boise Cascade 
C o r p o r a t i o n , 298 Or 452 (1985). A c c o r d i n g l y , c l a i m a n t must 
e s t a b l i s h t h a t her work a c t i v i t i e s caused a worsening o f her 
u n d e r l y i n g c o n d i t i o n . 

We f i n d t h a t the evidence does not e s t a b l i s h t h a t c l a i m a n t ' s 
u n d e r l y i n g l e f t l e g p h l e b i t i s c o n d i t i o n was worsened by her work 
a c t i v i t i e s . Dr. King s t a t e d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n 
may have been exacerbated or aggravated by her work a c t i v i t i e s . 
However, Dr. King a l s o agreed w i t h the statement t h a t w i t h i n a 
reasonable medical p r o b a b i l i t y , c l a i m a n t ' s work a c t i v i t i e s d i d not 
worsen her u n d e r l y i n g c o n d i t i o n . The remaining p h y s i c i a n s o f f e r e d 
no c o n v i n c i n g o p i n i o n concerning c o m p e n s a b i l i t y . Since the 
evidence f a i l s t o s a t i s f y t h i s W e l l e r r e q u i r e m e n t , i t f o l l o w s t h a t 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m i s not compensable. 
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ORDER 

The Referee's or d e r s dated December 9, 1983 and December 22, 
1983 are r e v e r s e d . The i n s u r e r ' s d e n i a l dated June 14, 1983 i s 
r e i n s t a t e d and a f f i r m e d . 

Reviewed by Board Members F e r r i s and Lewis. 

Multnomah County, Oregon, as the s e l f - i n s u r e d employer, 
r e q u e s t s r e v i e w of Referee Mulder's o r d e r t h a t found i t , r a t h e r 
than the SAIF C o r p o r a t i o n ' s i n s u r e d . S t a t e o f Oregon, i s the 
employer r e s p o n s i b l e f o r c l a i m a n t ' s i n d u s t r i a l i n j u r y and 
subsequent a g g r a v a t i o n c l a i m . The is s u e i s r e s p o n s i b i l i t y . 

The Board agrees w i t h the r e s u l t reached by the Referee, 
however, we a r r i v e a t t h a t r e s u l t by a d i f f e r e n t r o u t e . 

Claimant was employed as a j u v e n i l e c o u r t c o u n s e l l o r f o r 
Multnomah County. He was h i r e d , s u p e r v i s e d and c o n t r o l l e d by 
persons under the d i r e c t i o n and c o n t r o l o f the C i r c u i t Court 
j u v e n i l e judges. Although the Referee r e f e r r e d t o the " r i g h t o f 
c o n t r o l " c r i t e r i o n o f Multnomah County v. Hunter, 54 Or App 718, 
722 (1 9 8 2 ) , he d i d not e l a b o r a t e upon how, or i f , t h a t case 
a f f e c t e d h i s d e c i s i o n . Under the h o l d i n g o f Hunter, i t appears 
t h a t the Referee's c o n c l u s i o n t h a t Multnomah County i s the 
r e s p o n s i b l e employer was erroneous. See Gary L. Smith, 34 Uan 
N a t t a 522, 523 (1982) ( O f f i c e a s s i s t a n t f o r Multnomah County 
C i r c u i t Court was s t a t e employe f o r workers' compensation 
purposes . ) 

We f i n d , however, t h a t Multnomah County i s b a r r e d from 
denying r e s p o n s i b i l i t y : Claimant's i n d u s t r i a l i n j u r y o c c u r r e d on 
J u l y 6, 1981. I t was accepted and processed by Multnomah County 
and a D e t e r m i n a t i o n Order closed the c l a i m on August 6, 1982 w i t h 
an award f o r scheduled l e f t l e g d i s a b i l i t y . On or about June 6, 
1983 c l a i m a n t s u b m i t t e d an a g g r a v a t i o n c l a i m . Multnomah County 
denied r e s p o n s i b i l i t y on J u l y 1, 1983. At the h e a r i n g , counsel 
f o r Multnomah County conceded t h a t the Board's case o f Cleve A. 
Ret c h l e s s , 35 Uan N a t t a 1788, 1790 (1983), i s on p o i n t and 
c o n t r o l l i n g . I n Retchless the Board h e l d t h a t Bauman v. SAIF, 295 
Or 788 (1983 ) , b a r r e d an e m p l o y e r / i n s u r e r from denying 
r e s p o n s i b i l i t y f o r a c l a i m , as w e l l as c o m p e n s a b i l i t y , once the 
c l a i m had been accepted and the s t a t u t o r y 60-day p e r i o d had 
elapsed. 

The Referee r u l e d t h a t Retchless does not apply i n t h i s 
case. That r u l i n g was erroneous. See a l s o Robin L. Campbell, WCB 
Nos. 82-04288 thr o u g h 82-04291, decided t h i s date. Having 
accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s u n d e r l y i n g c l a i m , Multnomah 
County may not now deny i t . 

PAUL G. HARVEY, C l a i m a n t 
Paul G. Mackey, D e p u t y Counsel ( M u l t . Co.) 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-08345 & 83-08344 
J a n u a r y 3 0 , 1985 
O r d e r on Review 

ORDER 

The Referee's o r d e r dated February 28, 1984 i s a f f i r m e d . 
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TIM J. MCAULIFFE, Claimant WCB 84-01640 
Schwabe, et a l . , Defense Attorneys January 3 0 , 1985 

Order Denying Dismissal 
The s e l f - i n s u r e d employer has moved t o d i s m i s s c l a i m a n t ' s 

r e q u e s t f o r r e v i e w on the ground t h a t c l a i m a n t has f a i l e d t o 
comply w i t h ORS 6B6.29E>(2) and, t h e r e f o r e , the Board l a c k s 
j u r i s d i c t i o n . The motion i s denied. 

The Referee i s s u e d an o r d e r i n t h i s m a t t e r on November 30, 
1984. I n a l e t t e r t o the Board dated December 10, 1984 c l a i m a n t 
requested Board review. The Board r e c e i v e d the r e q u e s t f o r r e v i e w 
on December 17, 1984. The employer's a t t o r n e y has s u b m i t t e d an 
a f f i d a v i t s t a t i n g t h a t n e i t h e r the employer nor i t s a t t o r n e y s ever 
r e c e i v e d a copy of c l a i m a n t ' s r e q u e s t f o r review. However, on 
December 19, 1984 the Board i s s u e d an acknowledgment of i t s 
r e c e i p t o f the r e q u e s t f o r review. A copy of the acknowledgment 
was sent t o the employer's a t t o r n e y s . The a f f i d a v i t does not 
i n d i c a t e whether the employer's a t t o r n e y s r e c e i v e d the 
acknowledgment. However, because the employer has the burden o f 
p r o o f , we f i n d t h a t the employer has f a i l e d t o prove t h a t i t d i d 
not r e c e i v e a copy of the Board's acknowledgement. 

Argonaut v. King, 63 Or App 847 (1983) holds the s t a t u t o r y 
n o t i c e of a r e q u e s t f o r r e v i e w i s s a t i s f i e d e i t h e r by m a i l i n g o f a 
copy o f the r e q u e s t f o r r e v i e w t o the e m p l o y e r / i n s u r e r w i t h i n 30 
days of the Referee's o r d e r or a c t u a l n o t i c e by the 
e m p l o y e r / i n s u r e r of the r e q u e s t f o r review w i t h i n the 30 days. We 
have con s t r u e d the acknowledgement as a c t u a l n o t i c e of the r e q u e s t 
f o r r e v iew. W i l l i a m E. Glass, 36 Uan N a t t a 816 (1984). Because 
the employer has f a i l e d t o prove t h a t i t d i d not r e c e i v e a c t u a l 
n o t i c e w i t h i n the 30 days, i t s motion t o d i s m i s s must f a i l . 

ORDER 

The s e l f - i n s u r e d employer's motion t o d i s m i s s i s denied. 

ALBERT NACOSTE, C l a i m a n t WCB 83-10457 
D r a k u l i c h & C a r l s o n , C l a i m a n t ' s A t t o r n e y s J a n u a r y 3 0 , 1985 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n requests r e v i e w of Referee Peterson's 
o r d e r t h a t r e q u i r e d i t t o repay t o c l a i m a n t $6,720 w i t h h e l d f r o m 
h i s w orkers' compensation b e n e f i t s f o r permanent t o t a l d i s a b i l i t y 
as an o f f s e t f o r what i t p e r c e i v e d t o be a p r e v i o u s overpayment o f 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s . SAIF contends t h a t the 
o f f s e t was a u t h o r i z e d by the language of a p r i o r Board Order on 
Review. 

Claimant s u s t a i n e d a compensable head i n j u r y i n 1974. I n 
1976 h i s c l a i m was closed by a D e t e r m i n a t i o n Order t h a t g r a n t e d 
him an award of 16° f o r 5% of the t o t a l a l l o w a b l e f o r unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s c e n t r a l nervous 
system. Claimant requested a h e a r i n g , a t which he contended t h a t 
he was permanently t o t a l l y d i s a b l e d . A f t e r a h e a r i n g h e l d A p r i l 3, 
1979 Referee Neal found a g a i n s t c l a i m a n t on the i s s u e of permanent 
t o t a l d i s a b i l i t y , but i n c r e a s e d h i s permanent p a r t i a l d i s a b i l i t y 
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award t o 96° f o r 30% o f the t o t a l a l l o w a b l e f o r unscheduled 
d i s a b i l i t y . 

Claimant requested Board r e v i e w o f Referee N e a l 1 s o r d e r . On 
de novo r e v i e w , the Board m o d i f i e d Referee Neal's o r d e r t o g r a n t 
c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y . filbert Nacoste, 
28 Van N a t t a S56 (January 17, 1980). The Board's o r d e r s t a t e d : 

"Claimant i s hereby g r a n t e d an award f o r 
permanent t o t a l d i s a b i l i t y as a r e s u l t o f 
i n j u r y t o h i s c e n t r a l nervous system 
e f f e c t i v e the date o f t h i s o r d e r . This i s 
i n l i e u o f any p r e v i o u s awards f o r 
unscheduled d i s a b i l i t y . . . . " 

I d . a t 562. The 25% a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y award 
g r a n t e d by the Referee i n A p r i l 1979 had been p a i d i n f u l l t o 
c l a i m a n t by the time the Board i s s u e d i t s Order on Review. See 
ORS 656.313(1). 

SAIF p e t i t i o n e d f o r r e v i e w by the Court o f Appeals, which 
a f f i r m e d the Board's o r d e r w i t h o u t o p i n i o n i n October 1980. 48 Or 
App 849 (1980). However, on February 20, 1980 SAIF announced i t s 
i n t e n t i o n t o begin r e c o v e r i n g the permanent p a r t i a l d i s a b i l i t y 
payments by w i t h h o l d i n g 25% o f monthly permanent t o t a l d i s a b i l i t y 
b e n e f i t s . T his SAIF d i d u n t i l the e n t i r e amount p a i d , $6,720, was 
c o l l e c t e d i n February 1984. Claimant u l t i m a t e l y requested a 
h e a r i n g , c h a l l e n g i n g the p r o p r i e t y o f SAIF's c o l l e c t i o n . 

SAIF contends t h a t the statement i n the Board's p r e v i o u s 
o r d e r t h a t , "This [permanent t o t a l d i s a b i l i t y award] i s i n l i e u o f 
any p r e v i o u s awards f o r unscheduled d i s a b i l i t y . . .," c o n s t i t u t e d 
b o t h the c r e a t i o n o f an overpayment and a u t h o r i z a t i o n t o c o l l e c t 
t h a t overpayment by o f f s e t t i n g i t a g a i n s t f u t u r e b e n e f i t s . Based 
upon a l l the evidence a v a i l a b l e t o us, i n c l u d i n g the p r e v i o u s 
Board o r d e r and the b r i e f s the p a r t i e s f i l e d w i t h Court o f 
Appeals, we are not persuaded by SAIF's argument. 

L i k e the Referee, we are not p e r m i t t e d t o a l t e r our p r e v i o u s 
o r d e r once i t has become f i n a l by o p e r a t i o n o f law. We see no 
need t o do so i n t h i s case i n any event. Our i n t e r p r e t a t i o n o f 
the January 17, 1980 order i s t h a t the Board s e l e c t e d the date o f 
i t s o r d e r as the b e g i n n i n g date f o r c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y b e n e f i t s because of the Referee's permanent p a r t i a l 
d i s a b i l i t y award. We i n t e r p r e t the use of the phrase " i n l i e u o f " 
as having been i n t e n d e d t o stop permanent p a r t i a l d i s a b i l i t y 
b e n e f i t s as o f January 17, 1980 and p r o s p e c t i v e l y r e p l a c e those 
b e n e f i t s w i t h permanent t o t a l d i s a b i l i t y b e n e f i t s . We a r r i v e a t 
t h i s i n t e r p r e t a t i o n because the Board r e l i e d upon the same 
evidence considered by Referee Neal i n f i n d i n g c l a i m a n t 
permanently t o t a l l y d i s a b l e d , F i x i n g c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y as having begun as of the date o f the A p r i l 1979 
h e a r i n g would have r e s u l t e d q u i t e c l e a r l y i n an overpayment. 
F i x i n g the date as of the date o f the Board order merely 
compensated c l a i m a n t w i t h permanent p a r t i a l d i s a b i l i t y b e n e f i t s 
between A p r i l 1979 and January 1980 and w i t h permanent t o t a l 
d i s a b i l i t y b e n e f i t s t h e r e a f t e r . To p e r m i t SAIF t o r e c o v e r t he 
$6,720 p a i d between A p r i l 1979 and January 1980, w i t h o u t r e q u i r i n g 
i t t o pay permanent t o t a l d i s a b i l i t y b e n e f i t s b e g i n n i n g i n A p r i l 
1979, would r e s u l t i n c l a i m a n t being t o t a l l y uncompensated f o r a 
nine month p e r i o d . We are unable t o conclude t h a t the Board 
members who decided the case could have i n t e n d e d such a r e s u l t . 
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The SAIF C o r p o r a t i o n has a l s o requested t h a t i t now be 
a u t h o r i z e d an o f f s e t , i f i t i s concluded t h a t one was not 
a u t h o r i z e d e a r l i e r . We have so concluded, however, i n d o i n g so we 
have found t h a t t h e r e was no overpayment, t h e r e f o r e , no o f f s e t i s 
a l l o w e d . 

We agree w i t h t h e Referee's r e s o l u t i o n o f the p e n a l t y i s s u e . 

The Referee's o r d e r dated May 17, 1984 i s a f f i r m e d . . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board re v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . ^ ^ ^ ^ . 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n requests review o f Referee Danner's 
o r d e r which awarded c l a i m a n t b e n e f i t s f o r permanent t o t a l 
d i s a b i l i t y . The i s s u e f o r re v i e w i s the e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . 

C laimant was o r i g i n a l l y i n j u r e d on October 5, 1978 w h i l e 
employed as a machinery o i l e r . Claimant was diagnosed as 
s u f f e r i n g f r o m a c h r o n i c lumbosacral s p r a i n and d e g e n e r a t i v e d i s c 
d i s e a s e , a l t h o u g h Dr. Crosby, c l a i m a n t ' s i n i t i a l t r e a t i n g 
p h y s i c i a n , expressed some s k e p t i c i s m concerning c l a i m a n t ' s i n j u r y 
and m o t i v a t i o n . A myelogram performed on December 1, 1978 was 
i n t e r p r e t e d as normal, and c l a i m a n t r e c e i v e d c o n s e r v a t i v e 
t r e a t m e n t . 

The Orthopaedic C o n s u l t a n t s r e p o r t e d on March 13, 1979 t h a t 
c l a i m a n t c o u l d be considered m e d i c a l l y s t a t i o n a r y . Claimant's 
impairment as a r e s u l t o f the i n j u r y was found t o be m i l d . The 
C o n s u l t a n t s were of the o p i n i o n t h a t c l a i m a n t would not r e t u r n t o 
h i s f o rmer o c c u p a t i o n w i t h or w i t h o u t l i m i t a t i o n s and t h a t due t o 
c l a i m a n t ' s age (58) and l i m i t e d e d u c a t i o n ( f o u r t h t o f i f t h g r a d e ) , 
t h a t the pro g n o s i s f o r r e t u r n t o work was poor. 

A D e t e r m i n a t i o n Order dated May 8, 1979 awarded c l a i m a n t 
b e n e f i t s f o r temporary t o t a l d i s a b i l i t y o n l y . 

A h e a r i n g i n r e l a t i o n t o the D e t e r m i n a t i o n Order was h e l d i n 
J u l y 1979. P r i o r t o the h e a r i n g c l a i m a n t had made no e f f o r t s t o 
seek employment, and he t e s t i f i e d a t the h e a r i n g t h a t he had no 
i n t e n t i o n s o f doing so. The Referee awarded c l a i m a n t permanent 
t o t a l d i s a b i l i t y . 

Based on c l a i m a n t ' s f a i l u r e t o have, made reasonable e f f o r t s 
t o o b t a i n employment, the Board i s s u e d an Order on Review on 
January 23, 1980 which r e v e r s e d the award o f permanent t o t a l 
d i s a b i l i t y and awarded c l a i m a n t 60% unscheduled permanent p a r t i a l 
d i s a b i l i t y . Robert Northey, 28 Van N a t t a 599 (1980). The Board's 
o r d e r was subsequently a f f i r m e d by the Court o f Appeals. Northey 
v. SAIF, 47 Or App 655 (1980). 

I n January 1980 c l a i m a n t r e c e i v e d a r e f e r r a l f o r v o c a t i o n a l 
r e h a b i l i t a t i o n . Claimant's f i l e was c l o s e d , however, as c l a i m a n t 
f e l t t h a t he could not p h y s i c a l l y pursue any form o f t r a i n i n g or 
w o r k - r e l a t e d a c t i v i t y . .73-

ORDER 

ROBERT W. NORTHEY. C l a i m a n t 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s 
M i n t u r n , e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-01825 
J a n u a r y 3 0 , 1985 
O r d e r on Review 



Claimant t h e r e a f t e r began t r e a t i n g w i t h Dr. Kovachevich. I n 
September 1981 Dr. Kovachevich r e p o r t e d t h a t c l a i m a n t ' s p a i n 
appeared t o be worsening, a l t h o u g h h i s o b j e c t i v e f i n d i n g s appeared 
t o be about the same as b e f o r e . A CT scan performed on 
November 9, 1981 r e v e a l e d some h y p e r t r o p h i c bone around the f a c e t 
j o i n t s a t L4-5 and L5-S1, w i t h p o s s i b l y some minimal n a r r o w i n g o f 
the neuroforarnina a t L4— B, but was o t h e r w i s e i n t e r p r e t e d t o be 
normal. Dr. Kovacheuich c o n t i n u e d t o express h i s o p i n i o n t h a t 
c l a i m a n t appeared t o be worsening, a l t h o u g h he a d m i t t e d t h a t i t 
was almost i m p o s s i b l e t o p o i n t t o any o b j e c t i v e f i n d i n g s t o 
s u b s t a n t i a t e t h i s . On January S, 1982 SAIF i s s u e d a d e n i a l o f 
a g g r a v a t i o n . 

Claimant was t h e r e a f t e r r e f e r r e d t o the Northwest Pain 
Center. Dr. Seres r e p o r t e d on February 8, 1982 t h a t c l a i m a n t had 
decided t h a t he was not going t o r e t u r n t o work, and t h a t i t was 
c l e a r t h a t c l a i m a n t was " q u i t e c o m f o r t a b l e " w i t h Dr. Kovachevich 1s 
statements t h a t he was permanently d i s a b l e d . A p s y c h o l o g i c a l 
e v a l u a t i o n performed by Dr. B a l l e r i n g i n d i c a t e d t h a t a l t h o u g h 
c l a i m a n t was a reasonable c a n d i d a t e f o r p a i n c e n t e r t h e r a p y , he 
would very l i k e l y r e s i s t any attempts t o r e t u r n him t o work. 

Claimant was d i s c h a r g e d from the p a i n c e n t e r on February 26, 
1982. The d i s c h a r g e r e p o r t s i n d i c a t e t h a t c l a i m a n t made 
e x c e p t i o n a l progress i n the c o n t r o l o f h i s p a i n , t h a t a l l p a i n 
b e h a v i o r was dropped, t h a t h i s g a i t r e t u r n e d t o normal and t h a t 
h i s s t r e n g t h i n c r e a s e d from poor t o good. I t was recommended t h a t 
c l a i m a n t should not engage i n any s i g n i f i c a n t l i f t i n g and should 
a v o i d r e p e t i t i v e bending, s t o o p i n g or t w i s t i n g a c t i v i t i e s . 
C laimant i n d i c a t e d t h a t h i s plans f o r the f u t u r e were t o m a i n t a i n 
a r e t i r e m e n t s t a t u s . 

A lthough c l a i m a n t l a t e r experienced some e x a c e r b a t i o n i n h i s 
p a i n , i t appears t h a t he g e n e r a l l y m a i n t a i n e d the gains he made a t 
the p a i n c e n t e r . 

On September 14, 1982 a h e a r i n g convened i n r e l a t i o n t o 
c l a i m a n t ' s denied a g g r a v a t i o n c l a i m . Although he expressed some 
t r e p i d a t i o n about doing so, Referee Foster set aside t he d e n i a l 
and ordered the c l a i m reopened. The Referee's o r d e r was a f f i r m e d 
by t he Board on August 11, 1983. Robert W. Northey, 35 Van N a t t a 
1189 (1983). 

On December 28, 1982 c l a i m a n t was again examined by the 
Orthopaedic C o n s u l t a n t s . The C o n s u l t a n t s diagnosed c l a i m a n t as 
s u f f e r i n g from c h r o n i c lumbar s t r a i n w i t h r a d i c u l a r symptoms, 
min i m a l d e g e n e r a t i v e o s t e o a r t h r i t i s o f the lumbar s p i n e , 
p e r i p h e r a l v a s c u l a r disease u n r e l a t e d t o c l a i m a n t ' s i n j u r y and 
suspected f u n c t i o n a l o v e r l a y w i t h a l a c k o f m o t i v a t i o n f o r r e t u r n 
t o work. Claimant's l o s s o f f u n c t i o n due t o the i n j u r y was s t a t e d 
t o be m i l d , and i t was f e l t t h a t c l a i m a n t could r e t u r n t o some 
l i g h t duty o c c u p a t i o n i f he was m o t i v a t e d t o do so. The 
C o n s u l t a n t s found c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y and s t a t e d 
t h a t " I n r e v i e w i n g the p r e v i o u s e x a m i n a t i o n i n 1979, and comparing 
i t w i t h today's exam, t h e r e has been no s i g n i f i c a n t i n t e r v a l 
change between the two exams." 

Desp i t e Dr. Kovachevich's c o n t i n u e d statements t h a t c l a i m a n t 
was permanently d i s a b l e d due t o age and e d u c a t i o n a l d e f i c i t s , a 
D e t e r m i n a t i o n Order i s s u e d on February 14, 1983 awarding c l a i m a n t 
b e n e f i t s f o r temporary t o t a l d i s a b i l i t y . Claimant requested a 
h e a r i n g . _79_ 



A l t h o u g h the Referee, expressed some doubts about c l a i m a n t ' s 
c r e d i b i l i t y , r e l y i n g on Looper v. SAIF, 56 Or App 437 ( 1 9 8 2 ) , he 
concluded t h a t c l a i m a n t was e n t i t l e d t o b e n e f i t s f o r permanent 
t o t a l d i s a b i l i t y . We d i s a g r e e . 

We are not convinced t h a t f r o m a p h y s i c a l s t a n d p o i n t alone 
c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . A l l o f c l a i m a n t ' s 
t r e a t m e n t s i n c e the i n j u r y has been o f a c o n s e r v a t i v e n a t u r e . A l l 
d i a g n o s t i c t e s t f i n d i n g s have been minimal or normal. The 
Orthopaedic C o n s u l t a n t s found c l a i m a n t t o be capable o f r e t u r n i n g 
t o l i g h t duty work. The r e p o r t s of the p h y s i c i a n s a t the 
Northwest Pain Center i n d i c a t e t h a t c l a i m a n t would be capable o f 
l i g h t duty work, but p r e f e r r e d t o m a i n t a i n h i s r e t i r e m e n t s t a t u s . 
Even Dr. Kovachevich, who has c o n s i s t e n t l y s t a t e d t h a t c l a i m a n t i s 
permanently and t o t a l l y d i s a b l e d , has not s t a t e d t h a t c l a i m a n t i s 
t o t a l l y d i s a b l e d from a p h y s i c a l s t a n d p o i n t . 

Nor can we conclude t h a t when c l a i m a n t ' s l e s s than t o t a l 
p h y s i c a l d i s a b i l i t i e s are combined w i t h h i s l e s s than f a v o r a b l e 
s o c i a l / v o c a t i o n a l f a c t o r s , he i s permanently and t o t a l l y 
d i s a b l e d . Although c l a i m a n t ' s age and e d u c a t i o n p r e s e n t some 
o b s t a c l e s t o employment, c l a i m a n t i s o f a t l e a s t average 
i n t e l l i g e n c e and appears t o have some j o b s k i l l s t h a t c o u l d be 
t r a n s f e r a b l e t o j o b s i n the l i g h t duty c a t a g o r y . We a l s o f i n d t he 
Referee's r e l i a n c e on Looper t o be misplaced. Although the 
c l a i m a n t i n Looper does appear s i m i l a r from a s o c i a l / v o c a t i o n a l 
s t a n d p o i n t t o the c l a i m a n t i n the c u r r e n t case, t h e r e i s a 
s i g n i f i c a n t d i f f e r e n c e i n p h y s i c a l c a p a b i l i t i e s . F o l l o w i n g h i s 
i n j u r y , the c l a i m a n t i n Looper was l e f t w i t h the f o l l o w i n g 
problems: 

"Claimant's r i b cage area healed 
a b n o r m a l l y , causing g r a t i n g s e n s a t i o n s w i t h 
movement; he has c o n s t a n t p a i n , which i s 
i n t e n s i f i e d by s i t t i n g f o r more than 
o n e - h a l f hour, by any l i f t i n g or by w a l k i n g 
more than a b l o c k . His l e f t arm i s clumsy 
and very weak; h i s hand cannot be used 
e f f e c t i v e l y f o r m a n i p u l a t i o n , and merely 
h o l d i n g an o b j e c t r e q u i r e s c o n c e n t r a t i o n . 
His l e f t l e g i s 1-3/4 inches s h o r t e r than 
h i s r i g h t one, r e q u i r i n g c l a i m a n t t o wear a 
b u i l t - u p l e f t shoe; he s u f f e r s c o n s t a n t 
p a i n i n h i s l e g . c l a i m a n t ' s t o l e r a n c e 
l e v e l f o r s t a n d i n g i s from o n e - h a l f t o one 
hour. He i s unable t o bend, squat, c r a w l 
or c l i m b . His l e g problems have caused 
s e v e r a l f a l l s . He a l s o has nodules around 
h i s knee, which are e x q u i s i t e l y t ender and 
e a s i l y i r r i t a t e d . His l e f t h i p i s p a i n f u l 
when he walks. 

"Because o f an e n l a r g e d kidney, c l a i m a n t ' s 
m e d i c a t i o n was reduced, but even the 
reduced dosage causes some d i z z i n e s s and 
r i n g i n g i n h i s ears. * * * Since the 
a c c i d e n t , c l a i m a n t has experienced f r e q u e n t 
memory l o s s and f i n d s i t d i f f i c u l t t o 
c o n c e n t r a t e . * * * . " 56 Or App a t 439, 
440. 
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We do not mean t o i m p l y t h a t a c l a i m a n t must n e c e s s a r i l y be a 
"basket case" t o r e c e i v e an award of permanent t o t a l d i s a b i l i t y . 
A l t h o u g h we f i n d t h a t c l a i m a n t does s u f f e r from some d e t r i m e n t a l 
s o c i a l / v o c a t i o n a l o b s t a c l e s t o e m p l o y a b i l i t y , we do not b e l i e v e 
t h a t they are s e r i o u s enough, when combined w i t h h i s f a i r l y 
moderate impairment (moderate enough t h a t no p h y s i c i a n has f e l t 
s u r g e r y t o be necessary) t h a t permanent t o t a l d i s a b i l i t y i s 
w a r r a n t e d . See A l l i s o n v. SAIF, 65 Or App 134 (1983). Although 
Dr. Kovachevich i s of the o p i n i o n t h a t c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d , i t appears t h a t the d o c t o r i s g i v i n g an o p i n i o n 
based more on s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s than on medical 
c o n s i d e r a t i o n s . As we s t a t e d i n K e i t h K Evans, 34 Van N a t t a 1035 
(1 9 8 2 ) , a f f ' d mem., 63 Or 'App 255 (1983), we d e c l i n e t o s u b s t i t u t e 
p h y s i c i a n ' s judgments i n such m a t t e r s f o r our own. 

De s p i t e the f a c t t h a t t h e r e was a f i n d i n g t h a t c l a i m a n t 
s u s t a i n e d an a g g r a v a t i o n i n 1981, i t i s c l e a r t h a t t h e r e has been 
no permanent change i n c l a i m a n t ' s c o n d i t i o n s i n c e t he time o f the 
1979 h e a r i n g . Examining the t r a n s c r i p t o f the 1979 h e a r i n g , and 
comparing i t w i t h the t r a n s c r i p t from the c u r r e n t h e a r i n g r e v e a l s 
t h a t a l l o f c l a i m a n t ' s c u r r e n t c o m p l a i n t s are v i r t u a l l y i d e n t i c a l 
w i t h the comp l a i n t s he vo i c e d a t the time o f the f i r s t h e a r i n g . 
The Orthopaedic C o n s u l t a n t s , who performed c l o s i n g examinations o f 
c l a i m a n t i n 1979 and again i n December 1982, expressed the o p i n i o n 
t h a t c l a i m a n t ' s c o n d i t i o n i n 1982 remained unchanged from h i s 
c o n d i t i o n i n 1979. A comparison of the two r e p o r t s i n d i c a t e s t h i s 
t o be c o r r e c t . 

Although i t i s t r u e t h a t c l a i m a n t i s e n t i t l e d t o have h i s 
d i s a b i l i t y reexamined, i n view o f the f a c t t h a t t h e r e have been no 
permanent changes i n h i s c o n d i t i o n s i n c e 1979 and, i n view o f the 
f a c t t h a t c l a i m a n t ' s d i s a b i l i t y was determined t o be 60% a t t h a t 
t i m e , i t would be d i f f i c u l t t o j u s t i f y a c u r r e n t award of 
permanent t o t a l d i s a b i l i t y . Claimant's d i s a b i l i t y was p r e v i o u s l y 
reduced from permanent t o t a l t o 60% on the basi s t h a t c l a i m a n t 
f a i l e d t o comply w i t h the requirements o f ORS 656.206(3). I n 
o t h e r words, c l a i m a n t had e x h i b i t e d a pronounced l a c k o f 
m o t i v a t i o n t o r e t u r n t o work, and had made v i r t u a l l y no e f f o r t s i n 
t h a t d i r e c t i o n . As noted i n SAIF's b r i e f , the only t h i n g t h a t has 
changed c u r r e n t l y i s t h a t f o u r more years have passed and c l a i m a n t 
has s t i l l e x h i b i t e d no m o t i v a t i o n t o r e t u r n t o work and has s t i l l 
made no e f f o r t s or l e s s than reasonable e f f o r t s t o f i n d employment 
s u i t a b l e w i t h h i s r e s t r i c t i o n s . 

W ith regard t o the q u e s t i o n o f the e x t e n t o f c l a i m a n t ' s 
permanent p a r t i a l d i s a b i l i t y , c o n s i d e r i n g the r e c o r d as a whole, 
we cannot conclude t h a t c l a i m a n t i s e n t i t l e d t o an award of 
permanent p a r t i a l d i s a b i l i t y g r e a t e r than t h a t which he has 
p r e v i o u s l y r e c e i v e d . We, t h e r e f o r e , r e i n s t a t e the February 14, 
1983 D e t e r m i n a t i o n Order. 

ORDER 

The Referee's o r d e r dated June 14, 1983 i s r e v e r s e d . The 
February 14, 1983 D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d 
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HAROLD M. M I L L E R , C l a i m a n t 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 8 3 - 0 2 3 4 6 
J a n u a r y 3 0 , 1 9 8 5 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests reuiew o f Referee Galton's o r d e r which: 
(1) upheld the SAIF C o r p o r a t i o n ' s de f a c t o d e n i a l of h i s 
a g g r a v a t i o n c l a i m f o r a l e f t h i p i n j u r y ; and (2) awarded a $350 
a t t o r n e y f e e f o r SAIF's f a i l u r e t o deny the c l a i m . On r e v i e w , 
c l a i m a n t contends t h a t : (1) the Referee abused h i s d i s c r e t i o n i n 
f a i l i n g t o admit i n t e r r o g a t o r y responses from an a t t e n d i n g 
p h y s i c i a n or t o p e r m i t c l a i m a n t ' s counsel an o p p o r t u n i t y t o 
cross-examine the a t t e n d i n g p h y s i c i a n ; (2) he has e s t a b l i s h e d a 
worsening o f h i s compensable c o n d i t i o n ; and (3) h i s a t t o r n e y ' s fee 
award should be i n c r e a s e d . SAIF contends the a t t o r n e y f e e should 
be e l i m i n a t e d o r , a t a minimum, reduced. 

Claimant has moved f o r an o r d e r of remand f o r the t a k i n g o f 
f u r t h e r evidence. We deny the motion. We do not conclude from 
our r e v i e w of the r e c o r d t h a t t h i s case has been " i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 
656.295(5). 

The Board a f f i r m s t h a t p o r t i o n of the Referee's o r d e r which 
found t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a compensable 
a g g r a v a t i o n c l a i m w i t h the f o l l o w i n g comment. I n G a r b u t t v. SAIF, 
297 Or 148, 151 (1984), the Supreme Court s t a t e d t h a t a 
p h y s i c i a n ' s r e p o r t i s not i n d i s p e n s a b l e i n a workers' compensation 
c l a i m . The worker's or o t h e r l a y t e s t i m o n y may or may not c a r r y 
the burden of p r o v i n g the c l a i m . A f t e r c o n d u c t i n g our de novo 
r e v i e w of the r e c o r d , i n c l u d i n g c l a i m a n t ' s and h i s daughter's 
c r e d i b l e t e s t i m o n y , we f i n d t h a t the preponderance o f the 
p e r s u a s i v e evidence f a i l s t o e s t a b l i s h a compensable a g g r a v a t i o n 
c l a i m . 

We f u r t h e r f i n d t h a t c l a i m a n t i s not e n t i t l e d t o an 
a t t o r n e y ' s f e e . I n Ray A. Whitman, 36 Van N a t t a 160 ( 1 9 8 4 ) , the 
Board i n t e r p r e t e d EBI Companies v. Thomas, 66 Or App 105 ( 1 9 8 3 ) , 
and h e l d t h a t n e i t h e r p e n a l t i e s nor a t t o r n e y fees c o u l d be 
assessed where t h e r e were no amounts "then due" upon which a 
p e n a l t y f o r unreasonably d e l a y i n g acceptance or d e n i a l could be 
assessed pursuant t o ORS 656.262(10). 

Here, as i n Whitman, t h e r e were no amounts "then due" upon 
which t o assess a p e n a l t y and a t t o r n e y fees f o r an unreasonable 
delay i n denying the a g g r a v a t i o n c l a i m . Consequently, t h a t 
p o r t i o n of the Referee's o r d e r which awarded c l a i m a n t an 
a t t o r n e y ' s f e e i s r e v e r s e d . 

The Referee's o r d e r dated June 15, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n o f the o r d e r which awarded an 
a t t o r n e y ' s fee i s r e v e r s e d . The remainder o f the o r d e r i s 
a f f i r m e d . 

ORDER 
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RONALD S. M I L L E R , C l a i m a n t WCB 8 3 - 1 1 6 8 3 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 3 0 , 1 9 8 5 
F o s s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

C laimant requests review o f Referee S e i f e r t ' s o r d e r which 
a f f i r m e d the A p r i l 1E>, 1983 D e t e r m i n a t i o n Order t h a t awarded him 
no permanent p a r t i a l d i s a b i l i t y f o r a l e f t s h o u l d e r i n j u r y . On 
r e v i e w , c l a i m a n t contends t h a t h i s permanent d i s a b i l i t y and l o s s 
of e a r n i n g c a p a c i t y i s g r e a t e r , as a r e s u l t o f h i s 1982 i n j u r y , 
t han i t was f o l l o w i n g h i s 1978 i n j u r y t o the same p a r t o f h i s body. 

The Board a f f i r m s the or d e r o f the Referee w i t h the f o l l o w i n g 
comment. The p r o v i s i o n s o f ORS 656.222, which r e q u i r e t h a t an 
award o f compensation f o r a subsequent d i s a b i l i t y s h a l l be made 
w i t h r e g a r d t o the combined e f f e c t o f h i s i n j u r i e s and h i s past 
r e c e i p t o f money f o r such d i s a b i l i t i e s , r e f e r s o n l y t o p r e v i o u s 
compensation p a i d a worker under the Oregon workers' compensation 
system. American Bldg. Maint. v. McLees, 296 Or 772, 777 (1984). 
While we co n s i d e r the p r e v i o u s d e t e r m i n a t i o n s o f c l a i m a n t ' s e x t e n t 
of d i s a b i l i t y a r i s i n g from i n j u r i e s t o the same p a r t of the body, 
we do not n e c e s s a r i l y engage i n a s t r i c t m athematical 
computation. Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , 57 Or App 398 
(1982); R. L. Matthews, 3 5~Van N a t t a 52, 53 (1983). 

I n c o n d u c t i n g our de novo r e v i e w o f the r e c o r d , we have 
considered a l l o f the f a c t o r s d e l i n e a t e d i n OAR 436--65-600 e t seg, 
i n c l u d i n g permanent impairment a t t r i b u t a b l e t o c l a i m a n t ' s 
d i s a b l i n g p a i n . H a r w e l l v. Argonaut Insurance Co., 296 Or 505 
(1984). We conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a 
permanent d i s a b i l i t y and l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f 
hi s 1982 l e f t shoulder i n j u r y . 

ORDER 

The Referee's order dated J u l y 3, 1984 i s a f f i r m e d . 

BENJAMIN G. PARKER, C l a i m a n t WCB 8 2 - 0 9 5 3 4 
Dean H e i l i n g , C l a i m a n t ' s A t t o r n e y J a n u a r y 3 0 , 1 9 8 5 
Rod R. J o h n s o n , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The employer has moved f o r an o r d e r o f the Board s e t t i n g a 

new h e a r i n g i n t h i s m a t t e r . We i s s u e d an Order on Remand on 
January 15, 1985 i n which we remanded the c l a i m t o the employer 
f o r acceptance and payment o f b e n e f i t s i n accordance w i t h law. We 
i n f e r t h a t the motion t o o r d e r a new h e a r i n g i s a motion f o r 
r e c o n s i d e r a t i o n o f our January 15, 1985 o r d e r . The motion f o r an 
o r d e r s e t t i n g a new h e a r i n g i s denied. 

This case i s b e f o r e t he Board on remand from t he Court o f 
Appeals. The c o u r t i n i t s o p i n i o n discussed the burden o f p r o o f 
i n backup d e n i a l cases i n which t he e m p l o y e r / i n s u r e r a l l e g e s 
f r a u d . The c o u r t s t a t e d i n i t s o p i n i o n : 

"On de novo r e v i e w ORS 656.298(6), we are 
not persuaded t h a t employer proved, by a 
preponderance o f the evidence, any o f the 
Bauman e x c e p t i o n s , i . e . , f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r ' i l l e g a l 
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a c t i v i t y . " I t i s t h e r e f o r e unnecessary f o r 
c l a i m a n t t o prove c o m p e n s a b i l i t y o f h i s 
accepted c l a i m . " Parker v. D.R. Johnson 
Lumber Co., 70 Or App 683, 688 (198 4 ) . 

Thus, the Court o f Appeals has a p p l i e d the burden o f p r o o f 
s t a n d a r d which i t e n u n c i a t e d i n t h i s case i n i t s de novo r e v i e w o f 
the r e c o r d . I t would be i n a p p r o p r i a t e f o r the Board t o now remand 
the case f o r a new h e a r i n g on the same i s s u e decided by th e c o u r t . 

ORDER 

The employer's motion f o r a new h e a r i n g i s denied. 

DUANE L. PETERSON, Claimant WCB 8 4 - 0 2 5 5 1 
McNutt, et a l . , Claimant's Attorneys January 3 0 , 1 9 8 5 
Foss, Whitty & Roess, Defense Attorneys Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n requests r e v i e w o f Referee Seymour's 
or d e r t h a t p a r t i a l l y set a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r h i s r i g h t arm c o n d i t i o n and awarded a p e n a l t y 
of 15% o f unpaid medical b i l l s . The issu e s are c o m p e n s a b i l i t y and 
p e n a l t y . 

Claimant i s a 56- y e a r - o l d former lumber f a l l e r who s u s t a i n e d 
a compensable back i n j u r y on August 6, 1973 when h i t by a "widow 
maker" w h i l e f a l l i n g a t r e e . Although h i s p r i n c i p a l i n j u r y was an 
a v u l s i o n - t y p e f r a c t u r e o f the t r a n s v e r s e process o f the L4 
v e r t e b r a , he s u s t a i n e d trauma t o h i s e n t i r e back. Claimant's 
c l a i m was closed by a D e t e r m i n a t i o n Order i s s u e d November 13, 1973 
t h a t awarded no permanent d i s a b i l i t y . No appeal was taken f r o m 
the D e t e r m i n a t i o n Order, and c l a i m a n t r e t u r n e d t o work i n the 
woods a t h i s former employment. 

Claimant's t r e a t i n g o r t h o p e d i s t . Dr. B e r t , saw c l a i m a n t on 
December 13, 1982 f o r neck and r i g h t arm symptomatology. Dr. Ber t 
had i n the past t r e a t e d c l a i m a n t f o r a compensable r i g h t knee 
i n j u r y t h a t i s not i n v o l v e d i n t h i s c l a i m . He r e p o r t e d t h a t 
c l a i m a n t had c e r v i c a l s p o n d y l o s i s a t the C4-5 l e v e l t h a t was 
l o c a l i z e d and "probably post t r a u m a t i c . " One year l a t e r , on 
December 13, 1983, c l a i m a n t ' s a t t o r n e y wrote t o SAIF, i n i t i a t i n g a 
c l a i m f o r medical s e r v i c e s . 

On January 4-, 1984 Dr. Bert opined t o the c l a i m a n t ' s a t t o r n e y 
t h a t c l a i m a n t ' s arm problems were d i r e c t l y r e l a t e d t o c l a i m a n t ' s 
woods i n j u r y i n 1973, Claimant was examined by a panel o f the 
Orthopaedic C o n s u l t a n t s on February 14-, 1984. The panel r e p o r t 
noted a h i s t o r y o f a shaking s e n s a t i o n i n c l a i m a n t ' s r i g h t arm 
dating" back t o a t l e a s t 1981 and f u r t h e r noted by e x a m i n a t i o n t h a t 
c l a i m a n t e x h i b i t e d a r e s t i n g tremor of h i s r i g h t upper e x t r e m i t y . 
The panel opined t h a t c l a i m a n t had Parkinson's d i s e a s e , which was 
r e s p o n s i b l e f o r h i s r i g h t arm c o n d i t i o n , and which was not i n any 
way r e l a t e d t o c l a i m a n t ' s 1973 i n d u s t r i a l i n j u r y . 

Dr. B e r n s t e i n , n e u r o l o g i s t , u n e q u i v o c a l l y c o n f i r m e d t h a t 
c l a i m a n t had Parkinson's disease on February 21, 1984. SAIF 
denied c l a i m a n t ' s c l a i m f o r medical s e r v i c e s on February 29, 1984, 
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on t h e ba s i s t h a t c l a i m a n t ' s r i g h t arm c o n d i t i o n was caused by h i s 
noncompensable Parkinson's disease. 

Dr. B e r t opined on J u l y 2, 1984, i n a b r i e f , c o n c l u s o r y 
f a s h i o n , t h a t he was t r e a t i n g c l a i m a n t f o r c e r v i c a l s p o n d y l o s i s , 
which he f e l t was independent o f the Parkinson's disease and 
r e l a t e d t o the 1973 i n j u r y . 

The Referee set aside SAIF's d e n i a l t o the e x t e n t t h a t i t 
denied r i g h t arm t r e a t m e n t r e f e r a b l e t o the 1973 i n j u r y . We f i n d 
Dr. B e r t ' s o p i n i o n s r e g a r d i n g the cause o f c l a i m a n t ' s symptoms 
un p e r s u a s i v e , l a r g e l y because he f a i l e d t o diagnose what was 
a p p a r e n t l y a very obvious c o n d i t i o n o f Parkinson's d i s e a s e . On de 
novo r e v i e w o f the r e c o r d we f i n d no pe r s u a s i v e evidence t h a t 
c l a i m a n t ' s r i g h t arm symptomatology a r i s e s from a n y t h i n g o t h e r 
than h i s Parkinson's disease. A c c o r d i n g l y , we rev e r s e the 
Referee's o r d e r on the c o m p e n s a b i l i t y i s s u e . 

We f i n d t h a t SAIF was a p p r o x i m a t e l y two weeks l a t e i n denying 
c l a i m a n t ' s c l a i m . I n p e n a l t y s i t u a t i o n s , the goal i s t o have t he 
punishment f i t the o f f e n s e . See Zelda M, Bahler, 33 Uan N a t t a 
478 ( 1 9 8 1 ) , r e v ' d on o t h e r grounds sub nom, Bahler v. M a i l - W e l l 
Envelope Co., 60 Or App 90 (1982). Claimant's t r e a t i n g p h y s i c i a n 
f a i l e d t o diagnose c l a i m a n t ' s noncompensable Parkinson's d i s e a s e , 
o r , a t l e a s t , t o mention i t i n any of h i s r e p o r t s . SAIF took 
reasonable and q u i t e prompt steps t o c o n f i r m the t r u e s t a t e o f 
c l a i m a n t ' s medical c o n d i t i o n , and iss u e d i t s d e n i a l promptly 
t h e r e a f t e r . On these f a c t s , we d e c l i n e t o assess a p e n a l t y . 

ORDER 

The Referee's o r d e r dated J u l y 24, 1984 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r medical s e r v i c e s 
f o r h i s r i g h t arm c o n d i t i o n dated February 29, 1984 i s r e i n s t a t e d 
and a f f i r m e d . 

CLAUDE L. RAINWATER, Claimant WCB 8 3 - 1 1 9 7 4 
Velure, et a l . , Claimant's Attorneys January 3 0 , 1 9 8 5 
Schwabe, et a l . , Defense Attorneys O r d e r on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer requests review o f Referee Fink's 
o r d e r which: (1) set aside i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m ; and (2) awarded c l a i m a n t 50% (160°) unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r a " r i g h t s i d e " i n j u r y . On 
re v i e w , the employer contends t h a t c l a i m a n t ' s s w a l l o w i n g 
d i f f i c u l t i e s have not worsened o r , a l t e r n a t i v e l y , t h a t the award 
should be reduced. 

The Board a f f i r m s t h a t p o r t i o n o f the Referee's o r d e r which 
found t h a t c l a i m a n t had e s t a b l i s h e d a compensable a g g r a v a t i o n 
c l a i m . That p o r t i o n o f the Referee's order which awarded c l a i m a n t 
50% unscheduled permanent d i s a b i l i t y i s m o d i f i e d . 

Claimant was 66 years o f age a t the time o f h e a r i n g . I n 
September 1979 c l a i m a n t f e l l across a walkway, s t r i k i n g h i s r i g h t 
s i d e on a r a i l i n g . I t was e v e n t u a l l y diagnosed t h a t c l a i m a n t had 
m u l t i p l e r i b f r a c t u r e s and a s o f t t i s s u e i n j u r y o f the chest. A 
chest x-ray i n d i c a t e d c l a i m a n t s u f f e r e d from c h r o n i c o b s t r u c t i v e 
pulmonary disease. Claimant r e t u r n e d t o r e g u l a r work i n January 
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1980. ft February 1980 D e t e r m i n a t i o n Order d i d not award him 
permanent d i s a b i l i t y . Claimant requested a h e a r i n g , but 
subsequently w i t h d r e w the r e q u e s t . The m a t t e r was d i s m i s s e d by a 
Referee's o r d e r i n A p r i l 1981. 

F o l l o w i n g h i s compensable i n j u r y , c l a i m a n t n o t i c e d b r e a t h i n g 
and s w a l l o w i n g d i f f i c u l t i e s . He a l s o experienced problems w i t h 
f a t i g u e . Claimant's symptoms arose not o n l y when he swallowed, 
b u t a l s o when he bent over. A f t e r h i s r e t u r n t o work, these 
d i f f i c u l t i e s p e r s i s t e d , o c c u r r i n g a p p r o x i m a t e l y every two or t h r e e 
days. When e x p e r i e n c i n g these d i f f i c u l t i e s , c l a i m a n t was 
b a s i c a l l y i n c a p a c i t a t e d . Due t o these problems, c l a i m a n t was 
accorded s p e c i a l a s s i s t a n c e w h i l e p e r f o r m i n g h i s j o b d u t i e s . He 
r e t i r e d i n February 1982 a t age 64, a p p r o x i m a t e l y one year b e f o r e 
he had o r i g i n a l l y planned. 

I n November 1980 Dr. Seeley, c l a i m a n t ' s t r e a t i n g i n t e r n i s t , 
r e f e r r e d c l a i m a n t t o Dr. Walta, g a s t r o e n t e r o l o g i s t . Dr. Walta 
noted t h a t c l a i m a n t had a h i a t a l h e r n i a , i n a d d i t i o n t o h i s 
esophageal spasm. Based on a n e g a t i v e r e g u r g i t a t i o n t e s t , the 
d o c t o r opined t h a t the spasm was not r e l a t e d t o the h e r n i a . I n 
a d d i t i o n . Dr. Walta doubted t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y "had 
a n y t h i n g t o do w i t h the h i a t a l h e r n i a s p e c i f i c a l l y . " 

Dr. Wichser examined c l a i m a n t i n A p r i l 1981. Dr. Wichser 
opined t h a t "the most a p p r o p r i a t e d i a g n o s i s f o r both [ c l a i m a n t ' s ] 
l e t h a r g y and esophageal spasm i s t h a t of a t r a u m a t i c n e u r o s i s , 
d i r e c t l y p r e c i p i t a t e d by h i s work r e l a t e d i n j u r y . " 

I n October 1982 Dr. Seeley noted t h a t c l a i m a n t had 
s y m p t o m a t i c a l l y n o t i c e d some f u r t h e r s w a l l o w i n g d i f f i c u l t i e s . 
However, Dr. Seeley concluded t h a t t h e r e was no o b j e c t i v e evidence 
of any f u r t h e r change i n h i s " i n d u s t r i a l l y a c q u i r e d esophageal 
problems." 

At the June 1984 h e a r i n g Dr. Seeley opined t h a t c l a i m a n t 
s u f f e r s f r o m a t r a u m a t i c h i a t a l h e r n i a , which i s b a s i c a l l y a 
weakness o f the lower end of the s w a l l o w i n g t u b e , and a motor 
d i s o r d e r of h i s s w a l l o w i n g mechanism. Both o f these c o n d i t i o n s 
were r e l a t e d t o the compensable i n j u r y . The d o c t o r conceded t h a t 
t h e r e were no o b j e c t i v e f i n d i n g s t o s u p p o r t a worsening. However, 
Dr. Seeley concluded t h a t c l a i m a n t ' s c o n d i t i o n had worsened i n 
t h a t h i s s w a l l o w i n g d i f f i c u l t i e s had i n c r e a s e d , r e q u i r i n g 
a d d i t i o n a l esophageal d i l a t i o n procedures. Dr. Seeley noted t h a t 
these d i l a t i o n t r e a t m e n t s had become " n o t i c e a b l y more f r e q u e n t 
over the past two y e a r s , f o r c e r t a i n . " P r i o r t o 1983, these 
t r e a t m e n t s had o c c u r r e d r a r e l y . C u r r e n t l y , c l a i m a n t r e c e i v e s a 
s e r i e s o f t h r e e d i l a t i o n s a p p r o x i m a t e l y every f o u r months. 

I n 1980, Dr. Seeley f e l t t h e r e would be no permanent 
s w a l l o w i n g d i f f i c u l t i e s . However, he now f e l t t h a t c l a i m a n t ' s 
s w a l l o w i n g d i f f i c u l t i e s were a permanent r e s i d u a l o f h i s 
compensable i n j u r y . Dr. Seeley acknowledged Dr. W a l t a 1 s 
e x p e r t i s e , but f e l t he was more f a m i l i a r w i t h c l a i m a n t ' s 
c o n d i t i o n . Dr. Walta had examined c l a i m a n t only on the one 
o c c a s i o n , a p p r o x i m a t e l y t h r e e and a h a l f years p r i o r t o the 
h e a r i n g . Dr. Seeley had been c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i n c e 
1979 . 
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Dr. Seeley f e l t c l a i m a n t ' s f a t i g a b i l i t y was the r e s u l t o f a 
number o f f a c t o r s , d i r e c t and i n d i r e c t . Besides the compensable 
i n j u r y , Dr. Seeley noted c l a i m a n t ' s : (1) dyspnea f r o m h i s l o n g 
term emphysema; (2) c h r o n i c o b s t r u c t i v e pulmonary disease; ( 3 ) 
l o n g term smoking; and (4) r e t i r e m e n t . 

Claimant has a hi g h school e d u c a t i o n . He i s a r e t i r e d master 
sergeant i n the Army. His work experience i n c l u d e s c a r p e n t r y and 
f o r k l i f t d r i v i n g , i n a d d i t i o n t o h i s 10 years o f experien c e as a 
ge n e r a l s a w m i l l l a b o r e r f o r the employer. His esophageal spasms 
are permanent and have worsened si n c e February 1980. He now 
experiences severe, d i s a b l i n g p a i n i n the mid-chest area 
a p p r o x i m a t e l y f o u r t o f i v e times a week. These p a i n f u l episodes 
g e n e r a l l y l a s t f i v e hours and are i n c a p a c i t a t i n g . Claimant now 
undergoes d i l a t i o n procedures every f o u r t h month t o t r e a t the 
c o n d i t i o n . I n a d d i t i o n , he i s r e s t r i c t e d t o a bland d i e t and 
avoids bending over. 

We are persuaded t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t i n g f r o m h i s 
compensable i n j u r y has worsened s i n c e February 1980, the l a s t 
arrangement o f compensation. ORS 656.273(1). T h e r e f o r e , he i s 
e n t i t l e d t o a r e d e t e r m i n a t i o n o f h i s permanent d i s a b i l i t y . 
Johnson v. I n d u s t r i a l I n d e m n i t y , 66 Or App 640 (1984). However, 
we " f i n d a 50% award t o be exces s i v e . 

Pursuant t o OAR 436-65-600 e t seq. , we con s i d e r c l a i m a n t ' s 
age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , mental c a p a c i t y , 
e m o t i o n a l s t a t e , l a b o r market f i n d i n g s , and p h y s i c a l impairment, 
i n c l u d i n g r e s i d u a l d i s a b l i n g p a i n , i n r a t i n g the e x t e n t of 
cl a i m a n t ' s d i s a b i l i t y . A f t e r c o m p l e t i n g our de novo r e v i e w and 
c o n s i d e r i n g the above g u i d e l i n e s , we conclude t h a t an award o f 20% 
unscheduled permanent d i s a b i l i t y would more a p p r o p r i a t e l y 
compensate c l a i m a n t . 

ORDER 

The Referee's o r d e r dated June 22, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . I n l i e u of the Referee's award o f 50% 
(160°) unscheduled permanent p a r t i a l d i s a b i l i t y , c l a i m a n t i s 
awarded 20% (64°) unscheduled permanent d i s a b i l i t y . Claimant's 
a t t o r n e y ' s fee s h a l l be a d j u s t e d a c c o r d i n g l y . The remainder o f 
the Referee's award i s a f f i r m e d . Claimant's a t t o r n e y i s awarded 
$400 f o r s e r v i c e s on Board review i n regards t o the c o m p e n s a b i l i t y 
i s s u e , t o be pai d by the employer. 

JAMES S. THOMPSON, Claimant WCB 8 3 - 1 2 0 5 2 
Joseph T. McNaught, Claimant's Attorney January 3 0 , 1 9 8 5 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests review of Referee Leahy's order 
t h a t set a s i d e i t s d e n i a l o f c l a i m a n t ' s low back c l a i m . SAIF 
contends t h a t an o c c u p a t i o n a l disease a n a l y s i s r a t h e r than an 
i n j u r y a n a l y s i s should have been a p p l i e d by the Referee, and t h a t 
c l a i m a n t ' s work i s not the major c o n t r i b u t i n g cause o f h i s low 
back c o n d i t i o n . 

Claimant, a 29 - y e a r - o l d d i e s e l mechanic, f i r s t s t r a i n e d h i s 
back i n mid 1977. This occurrence r e s o l v e d p r o m p t l y . Claimant 
experienced low back p a i n again i n l a t e 1980 a f t e r p u l l i n g hard on 
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a wrench t o loosen a l a r g e nut w h i l e l y i n g under a t r u c k on a 
creeper. He r e c o v e r e d promptly from t h i s i n c i d e n t as w e l l . 

C laimant began w o r k i n g as a heavy duty t r u c k mechanic w i t h 
h i s c u r r e n t employer i n mid 1981. I n a t y p i c a l week he would do 
some engine work, probably some f r o n t end work i n v o l v i n g k i n g pins 
or s p r i n g s and p o s s i b l y a c l u t c h , t r a n s m i s s i o n or r e a r end j o b . 
The work was h e a v i e r on some days than on o t h e r s , w i t h f r o n t end 
s p r i n g and c l u t c h j o b s being p a r t i c u l a r l y heavy and awkward. 
Although c l a i m a n t ' s o f f work a c t i v i t i e s i n c l u d e d summer s o f t b a l l , 
j o g g i n g , rope jumping and swimming, we f i n d t h a t h i s work 
a c t i v i t i e s were f a r h e a v i e r and more stren u o u s . 

Claimant experienced low back p a i n i n l a t e March 1982, a f t e r 
a l o n g d r i v e and having played s o f t b a l l . Dr. Ramirez diagnosed 
l u m b o s a c r a l s t r a i n and r e l e a s e d c l a i m a n t from work f o r a week. 
Symptoms p e r s i s t e d over the next few months, but r e s o l v e d by e a r l y 
September, 1982. 

I n l a t e March or e a r l y A p r i l 1983, c l a i m a n t began 
e x p e r i e n c i n g a n o t i c e a b l y d i f f e r e n t p a i n i n h i s back, w i t h 
r a d i a t i o n down h i s r i g h t l e g . He does not r e c a l l any s i n g l e 
t r a u m a t i c t r i g g e r i n g i n c i d e n t , but t e s t i f i e d t h a t on a heavy day 
a f t e r l i f t i n g he would go home and be sore. About a week a f t e r 
t h e l e g p a i n began, on A p r i l 6, 1983, c l a i m a n t saw Dr. Ramirez, 
whose a n a l y s i s was q u e s t i o n a b l e lumbosacral s t r a i n , s c i a t i c a and 
r u l e out d i s c p a t h o l o g y . C o n s e r v a t i v e t r e a t m e n t was undertaken. 
Claimant's symptoms f a i l e d t o r e s o l v e . 

Claimant began t r e a t i n g w i t h Dr. Smith on August 16, 1983. A 
h e r n i a t e d d i s c was diagnosed and a laminectomy and discectomy a t 
L5-S1 r i g h t was performed on September 26, 1983. Claimant f i l e d 
h i s f i r s t w orkers' compensation c l a i m i n l a t e November 1983. 

Dr. Smith r e p o r t e d on June 11, 1984-, t h a t the f i n a l r u p t u r e 
of the d i s c o c c u r r e d when c l a i m a n t s t a r t e d t o develop r a d i a t i n g 
p a i n i n the r i g h t l e g , and t h a t t h i s was a very d e f i n i t e worsening 
of h i s u n d e r l y i n g c o n d i t i o n . Based upon a s u b s t a n t i a l l y a c c u r a t e 
d e s c r i p t i o n of c l a i m a n t ' s work a c t i v i t i e s , Dr. Smith s t a t e d t h a t 
the work could very w e l l have caused the f i n a l a c t i n the r u p t u r e 
of the d i s c w i t h subsequent h e r n i a t i o n . Comparing c l a i m a n t ' s j o b 
a c t i v i t i e s w i t h h i s nonjob a c t i v i t i e s , Dr. Smith b e l i e v e d t h a t the 
j o b a c t i v i t i e s were the major c o n t r i b u t i n g cause of the h e r n i a t i o n 

A f t e r r e v i e w i n g the r e c e n t medical f i l e but w i t h o u t examining 
c l a i m a n t , SAIF's medical a d m i n i s t r a t o r , Dr. N o r t o n , opined t h a t 
c l a i m a n t ' s employment w i t h SAIF's i n s u r e d d i d not i n i t i a t e the 
d e g e n e r a t i v e disease o f c l a i m a n t ' s lower s p i n e , and p r o b a b l y was 
not the major c o n t r i b u t o r t o i t s p r o g r e s s i o n nor the cause o f the 
d i s c h e r n i a t i o n . He e x p l a i n e d t h a t d e g e n e r a t i v e d i s c disease i s 
an i d i o p a t h i c , n a t u r a l l y o c c u r r i n g disease process governed by 
m u l t i p l e f a c t o r s which are not w e l l understood. He noted t h a t the 
c o n t r i b u t i o n of mechanical s t r e s s e s i s commonly over-emphasized as 
the most s i g n i f i c a n t f a c t o r i n the disease process, and most 
o b v i o u s l y so i n l i a b i l i t y c l a i m s . 

We b e l i e v e t h a t i t i s most a p p r o p r i a t e t o analyze t h i s c l a i m 
i n an o c c u p a t i o n a l disease c o n t e x t . An o c c u p a t i o n a l disease 
d i f f e r s f rom an i n j u r y i n t h a t i t a r i s e s g r a d u a l l y and not 
unexpectedly as an i n h e r e n t hazard o f c o n t i n u e d exposure t o the 
p a r t i c u l a r work c o n d i t i o n s . See e.g., U a l t i n s o n v. SAIF, B6 Or 
App 184 (1982). We f i n d t h a t c l a i m a n t ' s back c o n d i t i o n progressed 
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g r a d u a l l y d u r i n g h i s employment w i t h SAIF's i n s u r e d , and t h a t back 
problems l i k e c l a i m a n t ' s ought not t o be unexpected c o n s i d e r i n g 
the heavy and awkward s t r a i n i n g and l i f t i n g i n h e r e n t i n the work. 

We agree w i t h Dr. Smith, the t r e a t i n g d o c t o r , t h a t c l a i m a n t ' s 
work a c t i v i t i e s more l i k e l y than not were the major c o n t r i b u t i n g 
cause o f the d i s c h e r n i a t i o n and subsequent need f o r t r e a t m e n t . 
We accord Dr. Norton's o p i n i o n l e s s w e i g h t because he has never 
examined c l a i m a n t , basing h i s o p i n i o n upon i n f o r m a t i o n i n 
c l a i m a n t ' s f i l e . See Weiland v. SAIF, 64 Or App 810 (1983). 
A c c o r d i n g l y , we f i n d c l a i m a n t ' s back c l a i m compensable. 

ORDER 

The Referee's o r d e r dated J u l y 23, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board re v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

NORMA N. WINKELMAN, C l a i m a n t WCB 8 3 - 1 0 0 1 0 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 3 0 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n requests review of Referee Daron's or d e r 
which awarded c l a i m a n t 176° f o r 55% unscheduled d i s a b i l i t y f o r 
i n j u r y t o the low back on review of a D e t e r m i n a t i o n Order which 
awarded no compensation f o r permanent d i s a b i l i t y . The e x t e n t of 
d i s a b i l i t y i s s u e on r e v i e w i s t w o - f o l d : whether c l a i m a n t ' s 
i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her p o s t - i n j u r y low 
back impairment; and, i f i t d i d , the e x t e n t of permanent 
d i s a b i l i t y a t t r i b u t a b l e t o her i n j u r y . 

On our de novo review, we agree w i t h the Referee's 
d e t e r m i n a t i o n t h a t , as a r e s u l t of her i n j u r y , c l a i m a n t has 
s u s t a i n e d permanent impairment and consequent permanent p a r t i a l 
d i s a b i l i t y . We a l s o conclude, however, t h a t the Referee's award 
of permanent d i s a b i l i t y was e x c e s s i v e , t a k i n g i n t o c o n s i d e r a t i o n 
the apparent e x t e n t o f c l a i m a n t ' s p h y s i c a l impairment and r e l e v a n t 
s o c i a l / v o c a t i o n a l f a c t o r s . 

At the time of h e a r i n g c l a i m a n t was 54 years of age. She has 
a t w e l f t h grade e d u c a t i o n w i t h some a d u l t e d u c a t i o n ciasses i n 
o f f i c e / c l e r i c a l work. Claimant s u s t a i n e d t h i s back i n j u r y w h i l e 
w o r k i n g f o r a n u r s e r y , employment she had performed o f f and on f o r 
the preceding seven years. I t appears t h i s employment i n v o l v e d 
h o r t i c u l t u r a l s k i l l s g e n e r a l l y a s s o c i a t e d w i t h greenhouse work 
and, i n a d d i t i o n , r e t a i l s a l e s work. Some of c l a i m a n t ' s work 
a c t i v i t i e s i n v o l v e d heavy p h y s i c a l l a b o r , as w e l l as r e p e t i t i v e 
s t o o p i n g and bending. Claimant i s precluded from t h i s type of 
a c t i v i t y . She has been e s s e n t i a l l y r e l e g a t e d t o work i n the l i g h t 
c a t e g o r y . I n the f a l l of 1983 she attempted t o p e r f o r m seasonal 
work f o r a wreath m a n u f a c t u r i n g company; however, she was unable 
t o p e r f o r m t h i s p r o d u c t i o n work i n view of the s u s t a i n e d s t a n d i n g 
and w a l k i n g demanded by t h a t j o b . Claimant's p r e v i o u s work 
experien c e i n c l u d e s p a r t time work as a motel maid, which we f i n d , 
c l a i m a n t i s not capable of p e r f o r m i n g . 

Based upon our r e v i e w o f the p h y s i c i a n s ' r e p o r t s s t a t i n g t h e i r 
f i n d i n g s on e x a m i n a t i o n of c l a i m a n t , and c o n s i d e r i n g c l a i m a n t ' s 
d e s c r i p t i o n of her p a i n and p h y s i c a l l i m i t a t i o n s , we f i n d t h a t 
c l a i m a n t ' s p h y s i c a l impairment i s i n the m i l d c a t e g o r y . I n terms 
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o f her r e s i d u a l p h y s i c a l endurance, one o f her p h y s i c i a n s 
i n d i c a t e d t h a t she was capable o f s i t t i n g , s t a n d i n g and w a l k i n g 
f o r two hour p e r i o d s , and i n an e i g h t hour day, she would be 
capable of s i t t i n g f o r a t o t a l of f i v e hours, s t a n d i n g f o u r hours 
and w a l k i n g f o u r hours. 

Claimant has experience i n r e t a i l s ales i n c o n n e c t i o n w i t h her 
work f o r n u r s e r i e s . Claimant appears t o have had some p r i o r 
c l e r i c a l e x p e r i e n c e , which n a t u r a l l y would be enhanced by the a d u l t 
e d u c a t i o n c l a s s or classes i n o f f i c e work which she has t a k e n . 

We b e l i e v e t h a t c l a i m a n t possesses s k i l l s and t r a i n i n g which 
make a broader range of employment o p p o r t u n i t i e s a v a i l a b l e t o her 
than supposed by the Referee. Comparing c l a i m a n t ' s p r e - i n j u r y 
a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n the broad f i e l d 
o f g e n e r a l o c c u p a t i o n s , w i t h her p o s t - i n j u r y a b i l i t y t o do so, ORS 
656.214(5), we f i n d t h a t she has s u s t a i n e d a l o s s o f e a r n i n g 
c a p a c i t y e q u i v a l e n t t o 96° f o r 30% unscheduled d i s a b i l i t y . We 
modify the Referee's order a c c o r d i n g l y . 

ORDER 

The Referee's order dated J u l y 23, 1984 i s m o d i f i e d . I n l i e u 
o f the Referee's award of 176° f o r 55% unscheduled d i s a b i l i t y , 
c l a i m a n t i s awarded 96° f o r 30% unscheduled d i s a b i l i t y f o r i n j u r y 
t o her low back. 

MARILYN J . CLEMONS, C l a i m a n t WCB 8 2 - 1 1 2 2 9 , 8 2 - 1 1 4 9 3 & 8 3 - 0 8 7 1 6 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J a n u a r y 3 1 , 1 9 8 5 
G i l ah T e n e n b a u m , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests review o f t h a t p o r t i o n o f 
Referee Brown's or d e r s e t t i n g aside i t s d e n i a l of c l a i m a n t ' s r i g h t 
arm c o n d i t i o n . Claimant argues f o r a f f i r m a t i o n , but a s s e r t s t h a t 
should the Board o v e r t u r n the Referee's r e s p o n s i b i l i t y f i n d i n g , 
the i n s u r e r a t r i s k on a p r i o r employment, EBI, i s r e s p o n s i b l e f o r 
her c o n d i t i o n . R e s p o n s i b i l i t y i s the o n l y i s s u e on r e v i e w . 

Claimant s u s t a i n e d a r i g h t s houlder s t r a i n i n j u r y w h i l e 
o f f b e a r i n g on an edge g l u e r i n a m i l l i n 1971, The c o n d i t i o n was 
subsequently diagnosed as t h o r a c i c o u t l e t syndrome, and c l a i m a n t 
r e c e i v e d 35% unscheduled permanent p a r t i a l d i s a b i l i t y . I n 1980 
she became employed as a bank t e l l e r . As a r e s u l t o f the bank 
employment, her t h o r a c i c o u t l e t syndrome worsened, p r e c i p i t a t i n g 
e p i c o n d y l i t i s . Under the l a s t i n j u r i o u s exposure r u l e , 
r e s p o n s i b l i t y f o r c l a i m a n t ' s c o n d i t i o n was s h i f t e d t o EBI, the 
bank's i n s u r e r . 

Claimant began work i n g f o r SAIF's i n s u r e d , Monte Kershner, i n 
about May 1982. The work i n v o l v e d t y p i n g , w r i t i n g , f i l i n g and 
bookkeeping. Claimant c r e d i b l y t e s t i f i e d t h a t the work was not as 
heavy as the work a t the bank. She t e s t i f i e d t h a t by August 1982 
her arm was h u r t i n g b a d l y , so she asked Dr. Dunn f o r a s t e r o i d 
i n j e c t i o n . Although she had r e c e i v e d such i n j e c t i o n s t h r e e t o 
f i v e times per year s i n c e 1980, Dr. Dunn denied her r e q u e s t . 
Claimant's symptoms subsequently i n c r e a s e d . 
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I n October 1982 c l a i m a n t decreased her work hours due t o 
in c r e a s e d symptoms, and e v e n t u a l l y q u i t . She t e s t i f i e d t h a t a f t e r 
she stopped w o r k i n g f o r Kershner, her symptoms went back t o t h e i r 
l e v e l b e f o r e t h a t employment. 

Dr. Dunn's r e p o r t s are i n c o n s i s t e n t . On November 5, 1982 he 
s t a t e d t h a t the Kershner employment was a g g r a v a t i n g her 
p r e e x i s t i n g e p i c o n d y l i t i s from her j o b as a bank t e l l e r . He 
s t a t e d on December 8, 1982 t h a t , based on c l a i m a n t ' s statements 
r e g a r d i n g her work, he "would assume t h a t her c u r r e n t work d i d 
aggravate her c o n d i t i o n and cause a ' p a t h o l o g i c a l w o r s e n i n g . 1 " On 
May 5, 1983 he wrote : 

"Mrs. demons' o r i g i n a l i n j u r y a t Roseburg 
Lumber was t e m p o r a r i l y worsened by her j o b 
at the South Umpqua S t a t e Bank and, more 
r e c e n t l y , by her work w i t h a Mr. Monty 
Kerschner [ s i c ] . Both o f these r e p r e s e n t a 
temporary worsening and, i n my o p i n i o n , 
have not r e s u l t e d i n any i n c r e a s e i n her 
permanent d i s a b i l i t y . " 

Where a compensable i n j u r y a t one employment c o n t r i b u t e s t o a 
d i s a b i l i t y o c c u r r i n g d u r i n g a l a t e r employment i n v o l v i n g work 
c o n d i t i o n s capable o f causing the d i s a b i l i t y , but which d i d not 
c o n t r i b u t e t o the d i s a b i l i t y , the p r i o r employer i s l i a b l e . Boise 
Cascade Corp. v. Starbuck, 296 Or 238, 244- ( 1984). I n B i l l B. 
Dameron, 36 Van Na t t a 592 (1984), we held t h a t where symptoms 
experienced d u r i n g a l a t t e r employment c o n t i n u e t o be c a u s a l l y 
r e l a t e d t o a compensable c o n d i t i o n a r i s i n g as a r e s u l t o f an 
e a r l i e r employment, where t h e r e i s no i d e n t i f i a b l e t r a u m a t i c 
i n c i d e n t d u r i n g the l a t t e r employment, and where the work d u r i n g 
the l a t t e r employment may have c o n t r i b u t e d t o c l a i m a n t ' s 
d i s a b i l i t y , r e s p o n s i b i l i t y w i l l not be s h i f t e d t o the l a t t e r 
employer absent pe r s u a s i v e evidence o f an a c t u a l , m a t e r i a l 
c o n t r i b u t i o n t o c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . A mere 
r e c u r r e n c e or e x a c e r b a t i o n o f symptoms i s i n s u f f i c i e n t 

I n our review o f the r e c o r d , we as s i g n l i t t l e w e i g h t t o 
Dr. Dunn's i n c o n s i s t e n t and concl u s o r y r e p o r t s . We are persuaded 
t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n d i d not worsen d u r i n g or 
f o l l o w i n g her work f o r Kershner. A c c o r d i n g l y , we r e v e r s e the 
Referee and ho l d t h a t EBI cont i n u e s t o be r e s p o n s i b l e f o r 
c l a i m a n t ' s arm and shoulder c o n d i t i o n . See CECO Corp. v. B a i l e y , 
71 Or App 782 ( 1985). 

ORDER 

The Referee's o r d e r dated March 7, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d 
and approved. EBI's d e n i a l i s disapproved and s e t a s i d e . The 
ma t t e r i s remanded t o EBI f o r acceptance and payment o f 
compensation a c c o r d i n g t o law. The remainder o f Referee's o r d e r 
i s a f f i r m e d . 

WILMA FORNEY, C l a i m a n t WCB 8 0 - 0 7 5 3 8 
E v o h l F. M a l a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 3 1 , 1 9 8 5 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
This case i s b e f o r e the Board on remand from the a p p e l l a t e 

c o u r t s . On August 23, 1982 the Board issued an order on rev i e w i n 
which i t a f f i r m e d Referee Baker's order approving the employer's 
u n i l a t e r a l o f f s e t o f o v e r p a i d permanent p a r t i a l d i s a b i l i t y a g a i n s t 
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temporary t o t a l d i s a b i l i t y payments payable pursuant t o an 
a g g r a v a t i o n c l a i m . The Court o f Appeals r e v e r s e d the Board and 
remanded " f o r an o r d e r r e q u i r i n g employer t o repay the amount 
deducted as an o f f s e t . " The Supreme Court a f f i r m e d the Court o f 
Appeals. 

ORDER 

The employer i s ordered t o repay t o c l a i m a n t the amount 
deducted as an o f f s e t . 

BRAD T. G R I B B L E , C l a i m a n t WCB 8 3 - 0 5 1 2 6 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 3 1 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w ( R e m a n d i n g ) 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests r e v i e w of Referee Shebley's 
or d e r which s e t aside a May 6, 1983 D e t e r m i n a t i o n Order as 
premature; set aside SAIF's d e n i a l of c h i r o p r a c t i c t r e a t m e n t ; and 
imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s fee f o r SAIF's 
unreasonable d e n i a l of c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t . The 
Referee d e c l i n e d t o impose an a d d i t i o n a l p e n a l t y f o r SAIF's 
a l l e g e d l y improper submission of t h i s c l a i m f o r c l o s u r e , and i n 
h i s respondent's b r i e f , c l a i m a n t argues t h a t t h i s p o r t i o n of the 
Referee's o r d e r should be r e v e r s e d and a p e n a l t y / a t t o r n e y ' s f e e 
imposed. 

On our de novo re v i e w , we r e v e r s e t h a t p o r t i o n of the 
Referee's o r d e r which s e t aside the D e t e r m i n a t i o n Order as 
premature and modify the p e n a l t y imposed. I n a l l o t h e r r e s p e c t s , 
we a f f i r m the Referee's o r d e r . 

I 

C l aimant is' a welder. He s u s t a i n e d an i n j u r y t o h i s neck and 
mid back when he was l i f t i n g a heavy s t e e l p l a t e w i t h another 
worker and the coworker l e t go. Claimant experienced p a i n i n h i s 
neck and back but c o n t i n u e d t o work. The p a i n d i d not r e s o l v e and 
c l a i m a n t sought t r e a t m e n t w i t h Dr. Mayer, a c h i r o p r a c t i c p h y s i c i a n 
i n Vancouver, Washington. Dr. Mayer completed a Form 827 s t a t i n g 
the d i a g n o s i s o f acute c e r v i c a l and t h o r a c i c s p i n a l s t r a i n w i t h 
m y o s i t i s and r a d i c u l i t i s , c o m p l i c a t e d by s u b l u x a t i o n s o f the C I , 
C7 and T12 v e r t e b r a e . He i n d i c a t e d i n the spaces p r o v i d e d on the 
f o r m t h a t c l a i m a n t ' s c o n d i t i o n was work r e l a t e d , and t h a t c l a i m a n t 
was r e l e a s e d f o r r e g u l a r work as of October 13, 1982 (two days 
a f t e r Dr. Mayer's f i r s t t r e a t m e n t ) . Dr. Mayer f u r t h e r i n d i c a t e d 
t h a t the t r e a t m e n t he was p r o v i d i n g , " s p e c i f i c s p i n a l a d j u s t m e n t , " 
would be expected t o c o n t i n u e f o r another two months, t h a t 
c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y and t h a t the 
i n j u r y would not cause permanent impairment. 

Claimant r e t u r n e d t o work and a p p a r e n t l y performed h i s 
r e g u l a r work u n t i l October 25, 1982, a t which time i t a p p a r e n t l y 
became necessary f o r him t o s t o p w o r k i n g as a r e s u l t o f h i s 
i n j u r e d neck. Dr. Mayer a u t h o r i z e d time l o s s as of t h a t d a t e . 
Claimant was l a i d o f f on November 3, 1982 due t o a l a c k o f work. 

On November 30, 1982, Dr. Mayer r e p o r t e d t o SAIF t h a t 
c l a i m a n t was c o n t i n u i n g t o t r e a t on a r e g u l a r b a s i s ( i . e . t h r e e 
times weekly) f o r acute c e r v i c a l and t h o r a c i c s p i n a l s t r a i n , and 
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t h a t h i s progress was normal f o r the degree o f i n j u r y s u s t a i n e d . 
Dr. Mayer s t a t e d t h a t c l a i m a n t ' s mid back p a i n had disappeared and 
t h a t : 

"We expect t o have [ c l a i m a n t ] under care 
another 60 days. He needs t o be seen 2 
times a week i n December and once a week i n 
January 1983. At the end o f January he 
w i l l q u i t e l i k e l y be r e l e a s e d . Also, he 
should not r e t u r n t o work be f o r e 01/15/83 
i n e i t h e r r e g u l a r or m o d i f i e d c a p a c i t y . He 
i s not m e d i c a l l y s t a t i o n a r y and we do not 
expect him t o be so f o r another s i x t y days." 

Dr. Mayer r e f e r r e d c l a i m a n t f o r a n e u r o l o g i c a l e v a l u a t i o n . 
Claimant was examined by Dr. B e l l , a Vancouver, Washington 
n e u r o l o g i s t , on January 7, 1983. The r e p o r t o f t h i s m e dical 
e x a m i n a t i o n s t a t e s a h i s t o r y of p a i n i n c l a i m a n t ' s neck, mid back 
and low back r e s u l t i n g from c l a i m a n t ' s i n d u s t r i a l i n j u r y and 
p e r s i s t i n g since t h a t t i m e . This r e p o r t r e c i t e s t h a t c l a i m a n t 
e xperienced "some improvement" w i t h h i s c h i r o p r a c t i c adjustments 
but c o n t i n u e d t o experience neck, mid back and low back p a i n . I t 
was a l s o r e p o r t e d t h a t c l a i m a n t was d e v e l o p i n g i n t e r m i t t e n t 
numbness and p a i n down h i s r i g h t l e g . Dr. B e l l diagnosed a " s o f t 
t i s s u e i n j u r y . " 

SAIF r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n by Dr. Gatterrnan, a 
" q u a l i f i e d c h i r o p r a c t i c o r t h o p e d i s t , " i n the l a t t e r p o r t i o n o f 
December 1982. Dr. Gatterman's r e p o r t , dated January 8, 1983, 
i n d i c a t e s t h a t c l a i m a n t ' s complaints c o n s i s t e d of headaches and 
neck p a i n . Dr. Gatterrnan found the c e r v i c a l range o f motion 
w i t h i n normal l i m i t s , w i t h no l o s s of motor f u n c t i o n on muscle 
t e s t i n g of the c e r v i c a l r e g i o n . She found no o b j e c t i v e o r t h o p e d i c 
or n e u r o l o g i c a l f i n d i n g s t o suggest t h a t c l a i m a n t c o n t i n u e d t o 
have a problem as a r e s u l t of h i s i n d u s t r i a l i n j u r y . Her r e p o r t 
s t a t e s : 

"Based on the p a t i e n t ' s h i s t o r y and 
e x a m i n a t i o n f i n d i n g s , i t i s my considered 
o p i n i o n t h a t [ c l a i m a n t ] s u f f e r e d a c e r v i c a l 
s t r a i n w i t h j o i n t l o c k i n g a t the time of 
the 10-8-82 i n j u r y . I f e e l t h a t the 
p a t i e n t i s p r e s e n t l y m e d i c a l l y s t a t i o n a r y 
and t h a t he i s capable of r e t u r n i n g t o work 
w i t h no r e s t r i c t i o n s . I t i s recommended, 
however, t h a t he seek p a l l i a t i v e 
c h i r o p r a c t i c care not t o exceed two times a 
month f o r the next two t o t h r e e months 
w h i l e he resumes h i s normal working 
p a t t e r n . Beyond t h i s t i m e , I f e e l t h a t no 
f u r t h e r c h i r o p r a c t i c care should be 
necessary." 

Claimant r e t u r n e d t o Dr. B e l l f o r a f o l l o w - u p e x a m i n a t i o n on 
or about January 20, 1983. X-rays of c l a i m a n t ' s c e r v i c a l spine 
were normal, and Dr. B e l l ' s o f f i c e note e n t r y i n d i c a t e s t h a t 
c l a i m a n t was "coming along w e l l . " Because c l a i m a n t f e l t t h a t he 
was g e t t i n g some improvement from h i s c h i r o p r a c t i c m a n i p u l a t i o n s , 
Dr. B e l l suggested t h a t c l a i m a n t c o n t i n u e w i t h t h a t form of 
t r e a t m e n t . He s t a t e d , "He i s t o see me back on a p . r . n . [as 
needed] b a s i s . " I n a l e t t e r t o Dr. Mayer o f t h a t same date, 
Dr. B e l l s t a t e d , "These p a t i e n t s u s u a l l y improve, and h o p e f u l l y he 
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w i l l c o n t i n u e t o do the same." Dr. B e l l encouraged c l a i m a n t t o 
" c o n t i n u e w i t h c o n s e r v a t i v e t r e a t m e n t . 

SAIF r e f e r r e d c l a i m a n t ' s medical f i l e t o i t s c h i r o p r a c t i c 
c o n s u l t a n t , Dr. F e c h t e l , who, l i k e Dr. Gatterman, i s a 
" c h i r o p r a c t i c o r t h o p e d i s t . " SAIF a p p a r e n t l y r e q u e s t e d an o p i n i o n 
c o n c e r n i n g c l a i m a n t ' s ongoing c h i r o p r a c t i c t r e a t m e n t . Dr. F e c h t e l 
s t a t e d t h a t l i m i t e d o b j e c t i v e f i n d i n g s r e f l e c t e d i n the medical 
r e c o r d s made a v a i l a b l e t o him d i d not s u b s t a n t i a t e t r e a t m e n t i n 
excess o f the "compensation g u i d e l i n e s , " i . e . the a d m i n i s t r a t i v e 
g u i d e l i n e s promulgated by the d i r e c t o r o f the Workers' 
Compensation Department. See g e n e r a l l y OAR 4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) . 
Dr. F e c h t e l a l s o i n d i c a t e d t h a t t h e r e was "some q u e s t i o n r e g a r d i n g 
the a p p r o p r i a t e d i a g n o s i s " f o r c l a i m a n t ' s i n j u r y . 

Dr. Mayer r e p o r t e d t o SAIF on January 28, 1983, s t a t i n g h i s 
disagreements w i t h Dr. Gatterman's c o n c l u s i o n s . He i n d i c a t e d h i s 
i m p r e s s i o n t h a t c l a i m a n t should not y e t r e t u r n t o work. Dr. Mayer 
a l s o i n d i c a t e d t h a t , a l t h o u g h not mentioned i n h i s r e p o r t . 
Dr. B e l l had a l s o advised c l a i m a n t not t o r e t u r n t o work. He 
i n d i c a t e d t h a t c l a i m a n t c o n t i n u e d t o need t r e a t m e n t t w i c e a week 
and t o remain o f f work. I n another r e p o r t a p p r o x i m a t e l y one month 
l a t e r . Dr. Mayer s t a t e d h i s disagreement w i t h Dr. F e c h t e l ' s 
" a t t i t u d e and o p i n i o n . " He s t a t e d t h a t as of the date o f h i s 
r e p o r t , c l a i m a n t ' s i n j u r y - p r o d u c e d v e r t e b r a l s u b l u x a t i o n s remained 
u n s t a b l e , as a r e s u l t o f which c l a i m a n t c o n t i n u e d t o need 
c h i r o p r a c t i c a djustment. 

Claimant was examined by the Orthopaedic C o n s u l t a n t s on 
March 3, 1983. At t h i s t i m e , c l a i m a n t was f i v e months p o s t -
i n j u r y . The C o n s u l t a n t s r e p o r t e d , " B a s i c a l l y , t h i s man f e e l s t h a t 
he i s e s s e n t i a l l y unimproved a t t h i s t i m e . There has been no 
s i g n i f i c a n t improvement si n c e the time o f h i s i n j u r y . " The r e p o r t 
a l s o i n d i c a t e s , however, t h a t c l a i m a n t f e l t " c o n s i d e r a b l y 
i m p r o v e [ d ] " a f t e r h i s c h i r o p r a c t i c t r e a t m e n t s , a l t h o u g h o n l y f o r 
about f o u r hours, a f t e r which h i s symptoms would r e t u r n and 
p e r s i s t u n t i l he r e c e i v e d another t r e a t m e n t . T h e i r r e p o r t s t a t e s 
t h a t c l a i m a n t had been t r e a t i n g w i t h Dr. Mayer t h r e e times a week 
sinc e h i s i n j u r y . T h e i r e x a m i n a t i o n r e v e a l e d 100% neck f l e x i o n 
w i t h some pa i n i n the extremes; e x t e n s i o n and r i g h t / l e f t r o t a t i o n 
which were 100% of normal; l a t e r a l bending t o the r i g h t and l e f t 
which was 80% of normal, a s s o c i a t e d w i t h some p a i n ; and a f u l l 
range o f motion o f c l a i m a n t ' s s h o u l d e r s , elbows and w r i s t s . 
Tenderness was found over the spinous processes o f a l l c e r v i c a l 
v e r t e b r a e but not i n the d o r s a l , or t h o r a c i c , spine. No 
i n t e r f e r e n c e was noted from a f u n c t i o n a l d i s t u r b a n c e . 

The C o n s u l t a n t s diagnosed c e r v i c a l p a i n by h i s t o r y and s t a t e d 

" I t i s f e l t t h a t t h i s p a t i e n t i s 
s t a t i o n a r y , and h i s c l a i m can be closed 
now. His symptoms should improve 
spontaneously, and he should be able t o 
r e t u r n t o the same o c c u p a t i o n , w i t h 
l i m i t a t i o n s a t f i r s t , and, th e n , he should 
be able t o graduate t o h i s f u l l 
o c c u p a t i o n . Should he c o n t i n u e t o be 
somewhat symptomatic, a j u d i c i o u s 
s h o r t - r a n g e program of p h y s i c a l therapy 
d i r e c t e d towards the c e r v i c a l spine would 
be i n d i c a t e d , but i t i s f e l t t h a t t h i s 
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p a t i e n t ' s l o s s o f f u n c t i o n as i t e x i s t s 
t o d a y and due t o t h i s i n j u r y i s 2 e r o . " 

Dr. Mayer was p r o v i d e d w i t h a copy o f t h e O r t h o p a e d i c 
C o n s u l t a n t s r e p o r t . I n a l e t t e r d a t e d A p r i l 4, 1983, a d d r e s s e d t o 
S AIF, he s t a t e d , "They have r e n d e r e d a m e d i c a l o p i n i o n based on 
t h e i r t r a i n i n g and p h i l o s o p h i c a l a p p r o a c h t o t h i s man's p r o b l e m . " 
He s t a t e d h i s d i s a g r e e m e n t w i t h t h e C o n s u l t a n t s ' c o n c l u s i o n s and 
q u e s t i o n e d t h e o b j e c t i v i t y o f t h e i r r e p o r t . He i n d i c a t e d t h a t 
c l a i m a n t c o n t i n u e d t o need c h i r o p r a c t i c c a r e on a w e e k l y b a s i s . 

I n l a t e A p r i l o f 1983, SAIF r e q u e s t e d c l a r i f i c a t i o n f r o m t h e 
O r t h o p a e d i c C o n s u l t a n t s w i t h r e g a r d t o c l a i m a n t ' s need f o r f u r t h e r 
c h i r o p r a c t i c c a r e , w h e t h e r t h e i r r e c o m m e n d a t i o n f o r p h y s i c a l 
t h e r a p y was " c u r a t i v e o r p a l l i a t i v e , " and w h e t h e r t h e y a n t i c i p a t e d 
f u r t h e r m a t e r i a l i m p r o v e m e n t w i t h a d d i t i o n a l t r e a t m e n t o r t h e 
passage o f t i m e . I n r e s p o n s e . Dr. K o h l h e i m , f o r t h e C o n s u l t a n t s , 
s t a t e d , " I t i s f e l t h i s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s a r e 
p a l l i a t i v e . S h o u l d i t become n e c e s s a r y a ' s h o r t r a n g e p r o g r a m o f 
p h y s i c a l t h e r a p y ' h o p e f u l l y w o u l d be c u r a t i v e . " 

By l e t t e r d a t e d A p r i l 27, 1983, SAIF d e n i e d r e s p o n s i b i l i t y 
f o r "any f u r t h e r c h i r o p r a c t i c t r e a t m e n t . . . ." The b a s i s o f t h e 
d e n i a l was t h a t , " m e d i c a l i n f o r m a t i o n . . . shows t h i s t y p e o f 
t r e a t m e n t i s n o t n e c e s s a r y f o r y o u r i n d u s t r i a l i n j u r y r e c o v e r y . " 
SAIF a l s o d e n i e d o u t o f s t a t e m e d i c a l t r e a t m e n t and a d v i s e d t h a t 
t r e a t m e n t i n t h e s t a t e o f W a s h i n g t o n w o u l d o n l y be a p p r o v e d i f 
o b t a i n e d w i t h t h e Vancouver O r t h o p e d i c Group. T h i s l a t t e r p o r t i o n 
o f SAIF's d e n i a l , however, i s n o t i n i s s u e b e f o r e us. 

A D e t e r m i n a t i o n O r d e r c l o s e d t h e c l a i m on May 6, 1983, w i t h 
an award f o r t e m p o r a r y t o t a l d i s a b i l i t y f r o m O c t o b e r 1 1 , 1982 
t h r o u g h O c t o b e r 13, 1982, and f u r t h e r f r o m O c t o b e r 2B, 1982 
t h r o u g h March 3, 1983. The D e t e r m i n a t i o n O r d e r s t a t e s t h a t 
c l a i m a n t was f o u n d m e d i c a l l y s t a t i o n a r y on March 3, 1983. 

C l a i m a n t changed a t t e n d i n g p h y s i c i a n s a f t e r SAIF's d e n i a l . 
A p p a r e n t l y , Dr. Mayer r e f e r r e d c l a i m a n t f o r t r e a t m e n t t o Dr. G i l l , 
a c h i r o p r a c t i c p h y s i c i a n i n P o r t l a n d , Oregon. I n a June 20, 1983 
r e p o r t t o SAIF, Dr. G i l l s t a t e d s e v e r a l c o n c l u s i o n s based upon h i s 
r e p o r t o f x - r a y s t a k e n t h a t month, i n c l u d i n g " r e v e r s a l o f c e r v i c a l 
l o r d o s i s , " " s p r a i n o f t h e p o s t e r i o r l o n g i t u d i n a l l i g a m e n t " and 
" m u l t i p l e s t a t i c i n t e r s e g m e n t a l d i s r e l a t i o n s . " A p p a r e n t l y upon 
b e i n g i n f o r m e d t h a t c l a i m a n t had i n i t i a t e d t r e a t m e n t w i t h 
Dr. G i l l , SAIF a d v i s e d Dr. G i l l o f i t s d e n i a l o f c h i r o p r a c t i c 
t r e a t m e n t . The r e c o r d r e f l e c t s t h a t c l a i m a n t was examined and 
t r e a t e d by Dr. G i l l on t h r e e o c c a s i o n s d u r i n g June o f 1983. 
Because o f SAIF's r e f u s a l t o pay f o r any such t r e a t m e n t , c l a i m a n t 
d i s c o n t i n u e d t r e a t m e n t w i t h Dr. G i l l . 

C l a i m a n t was c a l l e d back t o r e g u l a r work by t h e e m p l o y e r 
d u r i n g June o f 1983. He w o r k e d f o r o n l y f o u r and a h a l f days and 
was t h e n l a i d o f f a g a i n . C l a i m a n t n e v e r r e t u r n e d t o work f o r t h i s 
e m p l o y e r . A p p a r e n t l y d u r i n g A u g u s t o f 1983 c l a i m a n t w e n t t o work 
f o r F a b r i c a t i o n P l u s as a w e l d e r . He w o r k e d r e g u l a r l y f o r t h i s 
e m p l o y e r f o r a l m o s t two months. He was t e r m i n a t e d f o r p o o r 
p r o d u c t i o n . C l a i m a n t a t t r i b u t e d h i s i n a b i l i t y t o w ork a t f u l l 
c a p a c i t y t o h i s neck p a i n and t o an a d d i t i o n a l p r o b l e m t h a t began 
t o d e v e l o p a r o u n d t h a t t i m e , symptoms o f c a r p a l t u n n e l syndrome. 

I n l a t e A u g u s t o f 1983, c l a i m a n t was r e f e r r e d by Dr. G i l l t o 
Dr. Markham, a n e u r o s u r g e o n , f o r e v a l u a t i o n o f h i s neck and arm 
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symptoms. Dr. Markham examined c l a i m a n t on A u g u s t 30, 1983. H i s 
c o n s u l t a t i o n r e p o r t o f t h a t d a t e s t a t e s t h a t a t t h a t t i m e 
c l a i m a n t ' s " m a j o r c o m p l a i n t " was a c h i n g and numbness i n h i s hands 
and arms. I t r e f e r s t o c l a i m a n t ' s r e t u r n t o work t h r e e and 
o n e - h a l f weeks b e f o r e , and t h a t c l a i m a n t ' s work a g g r a v a t e d h i s 
neck and arm symptoms. Dr. Markham's r e p o r t a l s o s t a t e s : 

" H i s t r e a t m e n t i n t h e p a s t has c o n s i s t e d o f 
n i n e t o t e n months o f c h i r o p r a c t i c 
t r e a t m e n t . On some o c c a s i o n s t h i s r e l i e v e s 
h i s p a i n b u t on o t h e r o c c a s i o n s i t a c t u a l l y 
a g g r a v a t e s i t . He has n o t i c e d no t o t a l 
r e l i e f f r o m h i s c h i r o p r a c t i c t r e a t m e n t s . 
* •* * O v e r a l l , he does n o t f e e l t h a t he i s 
i m p r o v i n g even t h o u g h he i s e l e v e n months 
f r o m t h e t i m e o f i n j u r y . " 

Dr. Markham o r d e r e d n e r v e c o n d u c t i o n s t u d i e s i n o r d e r t o r u l e o u t 
b i l a t e r a l c a r p a l t u n n e l syndrome. W i t h r e g a r d t o c l a i m a n t ' s n e c k , 
Dr. Markham d i a g n o s e d c h r o n i c c e r v i c a l s p i n e s t r a i n w i t h o u t 
e v i d e n c e o f c e r v i c a l r a d i c u l o p a t h y . The e l e c t r i c a l s t u d i e s 
r e v e a l e d e v i d e n c e o f s e v e r e b i l a t e r a l c a r p a l t u n n e l syndrome, 
b e l i e v e d t o be r e l a t e d t o c l a i m a n t ' s employment as a w e l d e r . 

I n a l e t t e r d a t e d O c t o b e r 1 1 , 1983, a d d r e s s e d t o c l a i m a n t ' s 
a t t o r n e y , Dr. Markham s t a t e d t h a t i n h i s o p i n i o n t h e p r o g n o s i s f o r 
f u l l r e c o v e r y o f c l a i m a n t ' s neck c o n d i t i o n was " q u i t e good." 

" I t w o u l d be my o p i n i o n t h a t he w i l l 
p r o b a b l y be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y 
as o f 1 J a n u a r y 1984- i n t h a t t h a t w o u l d be 
a l m o s t 14 months f r o m t h e t i m e o f h i s 
i n j u r y . Pit t h a t p o i n t i n t i m e w i t h no 
a b n o r m a l n e u r o l o g i c f i n d i n g s w i t h r e g a r d t o 
h i s neck o r d i s c d i s e a s e , I do n o t f e e l he 
w o u l d have t o r e q u i r e any l i m i t a t i o n s on 
b e n d i n g , s t o o p i n g , l i f t i n g , t w i s t i n g o r 
t u r n i n g . I a l s o do n o t f e e l t h a t 
c h i r o p r a c t i c t r e a t m e n t s w o u l d be o f any 
f u r t h e r v a l u e t o Mr. G r i b b l e i n t h a t t h e y 
have n o t a l l o w e d any r e l i e f o f h i s symptoms 
even t h o u g h he has been t r e a t i n g now f o r 
a l m o s t a y e a r . I can o n l y comment t h a t 
c h i r o p r a c t i c t r e a t m e n t w o u l d be o f no v a l u e 
f o r him f r o m t h e d a t e I f i r s t saw him w h i c h 
was A u g u s t 3 0 t h , 1983. I do n o t f e e l 
q u a l i f i e d t o comment on h i s c h i r o p r a c t i c 
t r e a t m e n t s between A p r i l o f 1983 and 
A u g u s t 30, 1983 i n t h a t I had n o t seen him 
d u r i n g t h a t p e r i o d o f t i m e . " 

C l a i m a n t was examined by Dr. N a t h a n on O c t o b e r 12, 1983, on 
r e f e r r a l by SAIF. T h i s e x a m i n a t i o n was p r i m a r i l y f o r t h e p u r p o s e 
o f e v a l u a t i n g c l a i m a n t ' s u p p e r e x t e m i t i e s and f o r an o p i n i o n 
c o n c e r n i n g t h e d i a g n o s i s o f b i l a t e r a l c a r p a l t u n n e l syndrome. 
Dr. N a t h a n d i d examine c l a i m a n t ' s neck, however, and f o u n d a 
n o r m a l r a n g e o f m o t i o n o f t h e c e r v i c a l s p i n e . I n a d d i t i o n t o 
s t a t i n g t h e d i a g n o s i s o f b i l a t e r a l s e v e r e c a r p a l t u n n e l syndrome, 
Dr. N a t h a n d i a g n o s e d a r e s o l v e d c e r v i c a l s p r a i n . 

I n a November 1, 1983 r e p o r t t o c l a i m a n t ' s a t t o r n e y . Dr. G i l l 
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s t a t e d a w o r k i n g d i a g n o s i s o f c e r v i c a l s p r a i n w i t h h y p o l o r d o s i s , 
s u b l u x a t i o n s , r a d i c u l i t i s , m y o f a s c i t i s , m y a l g i a and c o m p e n s a t o r y 
t h o r a c i c s t r a i n . He recommended c h i r o p r a c t i c t r e a t m e n t t h r e e 
t i m e s a week f o r a t l e a s t one month. He s t a t e d h i s b e l i e f t h a t , 
when c l a i m a n t was l a s t seen on June 20, 1983, h i s c o n d i t i o n was 
n o t s t a t i o n a r y , and t h a t w i t h o u t c o n s e r v a t i v e c h i r o p r a c t i c c a r e , 
t h e p r o g n o s i s f o r c l a i m a n t ' s " c o n d i t i o n " was p o o r . 

SAIF p r o v i d e d Dr. T i l d e n , an Oregon c h i r o p r a c t o r , w i t h x - r a y s 
p r e v i o u s l y t a k e n by Dr. Mayer and Dr. G i l l . W i t h r e g a r d t o x - r a y 
f i l m s f r o m Dr. Mayer's o f f i c e , Dr. T i l d e n f o u n d t h a t t h e y were o f 
po o r q u a l i t y . Of t h e t h r e e s t a n d a r d c e r v i c a l f i l m s , CI was 
v i s i b l e on o n l y one, and t h e r e was no e v i d e n c e o f C I s u b l u x a t i o n 
on t h a t f i l m . On Dr. G i l l ' s x - r a y f i l m s , C2 was n o t v i s i b l e on 
t h e AP v i e w and C7 was n o t v i s i b l e on t h e l a t e r a l f i l m . A f t e r 
v i e w i n g Dr. G i l l ' s AP c e r v i c a l f i l m and Dr. Mayer's f u l l s p i n e 
v i e w . Dr. T i l d e n s t a t e d , "The p o s s i b i l i t y o f s u b l u x a t i o n i s h i g h l y 
q u e s t i o n a b l e . " W i t h r e g a r d t o Dr. G i l l ' s x - r a y r e p o r t o f June 20, 
1983, Dr. T i l d e n s t a t e d t h a t Dr. G i l l ' s c o n c l u s i o n o f " s p r a i n o f 
p o s t e r i o r l o n g i t u d i n a l l i g a m e n t " was " f l u m m e r y , " and t h a t i t was 
e n t i r e l y i n a p p r o p r i a t e t o have made a c l i n i c a l d i a g n o s i s on an 
x - r a y r e p o r t o f s t a t i c f i l m s . Dr. T i l d e n c o n c l u d e d by s t a t i n g , " I t 
c a n n o t be shown i n t h e c h i r o p r a c t i c o r m e d i c a l l i t e r a t u r e t h a t t h e 
d i a g n o s i s o f s u b l u x a t i o n by x - r a y i s a l o n e j u s t i f i c a t i o n f o r 
m a n i p u l a t i v e t r e a t m e n t . " 

I I 

An i n j u r e d w o r k e r i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when 
" [ N ] o f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d 
f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 
6E>6.005(17). The q u e s t i o n o f w h e t h e r c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y on May 6, 1983, when h i s c l a i m was c l o s e d , i s 
p r i m a r i l y a m e d i c a l q u e s t i o n , r e s o l u t i o n o f w h i c h i s a m a t t e r o f 
c o m p e t e n t m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 121, 125 
( 1 9 8 1 ) ; A u s t i n v. SAIF, 48 Or App 7, 12 ( 1 9 8 0 ) ; D e n n i s K u r o v s k y , 
35 Van N a t t a 58, 60 ( 1 9 8 3 ) . I t i s c l a i m a n t ' s b u r d e n t o e s t a b l i s h , 
by a p r e p o n d e r a n c e o f t h e e v i d e n c e , t h a t he was n o t m e d i c a l l y 
s t a t i o n a r y when t h e c l a i m was c l o s e d . The m e d i c a l / c h i r o p r a c t i c 
o p i n i o n s a r e c o n f l i c t i n g . We g e n e r a l l y d e f e r t o a t r e a t i n g 
p h y s i c i a n ' s o p i n i o n on t h e m e d i c a l l y s t a t i o n a r y q u e s t i o n . Lavona 
Hatmaker, 34 Van N a t t a 950 ( 1 9 8 2 ) ; see a l s o B e r l i n e r v. 
We y e r h a e u s e r , 54 Or App 624 ( 1 9 8 1 ) . D e f e r e n c e t o a t r e a t i n g 
p h y s i c i a n ' s o p i n i o n , however, i s o n l y a p p r o p r i a t e t o t h e e x t e n t 
t h a t t h e o p i n i o n i s f o u n d p e r s u a s i v e . Lavona Hatmaker, s u p r a ; see 
R i c h a r d L. S c h o e n n o e h l , 31 Van N a t t a 25, ( 1 9 8 1 ) a f f 1 d mem 51 Or 
App 998 ( 1981) ( " ' T r e a t i n g p h y s i c i a n ' i s n o t a t a l i s r n a n i c p h r a s e 
t h a t i s a s u b s t i t u t e f o r w e i g h i n g t h e e v i d e n c e . " ) 

When Dr. Mayer o r i g i n a l l y examined c l a i m a n t , he i n d i c a t e d 
t h a t c l a i m a n t was r e l e a s e d f o r r e g u l a r w o r k . C l a i m a n t r e t u r n e d t o 
r e g u l a r w o r k , b u t o n l y f o r a p p r o x i m a t e l y one and a h a l f weeks, 
when i t became n e c e s s a r y f o r h i m t o s t o p w o r k i n g , a p p a r e n t l y 
because o f h i s neck p a i n . C l a i m a n t was l a i d o f f t h e f o l l o w i n g 
week f o r r e a s o n s u n r e l a t e d t o h i s i n d u s t r i a l i n j u r y . I n l a t e 
November o f 1982, Dr. Mayer a n t i c i p a t e d an a d d i t i o n a l 60 days o f 
t r e a t m e n t b e f o r e c l a i m a n t w o u l d be c a p a b l e o f r e t u r n i n g t o work . 
A p p r o x i m a t e l y 60 days l a t e r , however. Dr. Mayer r e m a i n e d o f t h e 
o p i n i o n t h a t c l a i m a n t was n o t c a p a b l e o f r e t u r n i n g t o w o r k . 
A l t h o u g h Dr. Mayer s u g g e s t s t h a t Dr. B e l l s h a r e d h i s v i e w s 
c o n c e r n i n g c l a i m a n t ' s i n a b i l i t y t o r e t u r n t o w o r k , Dr. B e l l ' s 
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s t a t e m e n t s w h i c h a r e a m a t t e r o f r e c o r d e x p r e s s no such o p i n i o n 
and, i n o u r v i e w , s u g g e s t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
as e a r l y as J a n u a r y 20, 1983. T h i s i s i n d i c a t e d by h i s o f f i c e 
n o t e e n t r y o f t h a t d a t e t h a t c l a i m a n t c o u l d r e t u r n on a p . r . n . 
b a s i s . Dr. B e l l ' s s t a t e m e n t t h a t " t h e s e p a t i e n t s u s u a l l y i m p r o v e , 
and h o p e f u l l y he w i l l c o n t i n u e t o do t h e same," i s n o t 
i n c o n s i s t e n t w i t h t h e s t a t u t o r y d e f i n i t i o n o f m e d i c a l l y 
s t a t i o n a r y , w h i c h c o n t e m p l a t e s m a t e r i a l i m p r o v e m e n t f r o m m e d i c a l 
t r e a t m e n t o r t h e passage o f t i m e . Dr. B e l l ' s s t a t e m e n t s a r e 
c o n s i s t e n t w i t h Dr. G a t t e r m a n ' s e a r l i e r r e p o r t t h a t c l a i m a n t ' s 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y t o w a r d t h e end o f December 1982. 

When t h e O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t i n e a r l y 
March o f 1983, t h e y f o u n d c l a i m a n t ' s c o n d i t i o n s t a t i o n a r y . 
A l t h o u g h t h e i r r e f e r e n c e t o s p o n t a n e o u s i m p r o v e m e n t o f c l a i m a n t ' s 
symptoms i s a somewhat c r y p t i c r e m a r k , t h e r e m a i n i n g p o r t i o n s o f 
t h e i r o p i n i o n , as w e l l as t h e s u b s e q u e n t c l a r i f i c a t i o n , c l e a r l y 
i n d i c a t e t h e i r i m p r e s s i o n t h a t no f u r t h e r m a t e r i a l i m p r o v e m e n t i n 
c l a i m a n t ' s c o n d i t i o n c o u l d be e x p e c t e d f r o m e i t h e r m e d i c a l 
t r e a t m e n t o r t h e passage o f t i m e . L i k e Dr. B e l l , t h e C o n s u l t a n t s 
were o f t h e o p i n i o n t h a t , f r o m a m e d i c a l p e r s p e c t i v e , c l a i m a n t had 
a t t a i n e d m a x i m a l r e c o v e r y and f u r t h e r m e d i c a l o r c h i r o p r a c t i c c a r e 
w o u l d n o t m a t e r i a l l y change c l a i m a n t ' s c o n d i t i o n . We c o n s i d e r 
Dr. K o h l h e i m ' s s t a t e m e n t t h a t " s h o u l d i t become n e c e s s a r y " a 
p r o g r a m o f p h y s i c a l t h e r a p y m i g h t be o f some c u r a t i v e v a l u e as a 
s t a t e m e n t o f h i s p e r s o n a l b e l i e f t h a t , i f t h e n a t u r e o r f r e q u e n c y 
o f c l a i m a n t ' s symptoms were t o change f o r t h e w o r s e , a p r o g r a m o f 
p h y s i c a l t h e r a p y w o u l d be more b e n e f i c i a l t h a n c o n t i n u i n g 
c h i r o p r a c t i c c a r e . T h i s s t a t e m e n t i s n o t i n c o n s i s t e n t w i t h t h e 
C o n s u l t a n t s ' e a r l i e r c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y . 

When Dr. G i l l examined c l a i m a n t i n June o f 1983, he d i d n o t 
c o n s i d e r c l a i m a n t ' s c o n d i t i o n s t a t i o n a r y ; however, c l a i m a n t had 
been c a p a b l e o f p e r f o r m i n g r e g u l a r work f o r t h e e m p l o y e r d u r i n g 
t h a t same month, and i t a p p e a r s as t h o u g h he w o r k e d a t f u l l 
c a p a c i t y d u r i n g t h a t p e r i o d u n t i l he was l a i d o f f a g a i n . ft r e t u r n 
t o r e g u l a r work i s by no means synonymous w i t h a m e d i c a l l y 
s t a t i o n a r y c o n d i t i o n ; however, i n some i n s t a n c e s , t h e f o r m e r may 
be some e v i d e n c e o f t h e l a t t e r . C l a i m a n t was a b l e t o r e t u r n t o 
work as a w e l d e r f o r a d i f f e r e n t e m p l o y e r d u r i n g t h e summer o f 
1983, and he was a b l e t o work r e g u l a r l y f o r a l m o s t two months. 
A l t h o u g h c l a i m a n t a t t r i b u t e d h i s i n a b i l i t y t o c o n t i n u e t h i s 
e mployment t o h i s neck p a i n and hand/arm p a i n and numbness, 
c o n t e m p o r a n e o u s m e d i c a l e x a m i n a t i o n s e s t a b l i s h t h a t c l a i m a n t ' s 
m a j o r m e d i c a l p r o b l e m a t t h a t t i m e was h i s hand/arm p a i n and 
numbness. 

C l a i m a n t t e s t i f i e d t h a t , d u r i n g t h e f o u r and a h a l f days o f 
work f o r t h e e m p l o y e r i n t h e summer o f 1983, he c o n t i n u e d t o 
e x p e r i e n c e neck p a i n . Dr. Markham's r e p o r t i n A u g u s t o f 1983 
i n d i c a t e s t h a t c l a i m a n t ' s p r e c e d i n g work a c t i v i t y had a g g r a v a t e d 
h i s neck symptoms. We b e l i e v e t h a t t h e s e a r e i n d i c a t o r s o f a 
p o s s i b l e p e r m a n e n t d i s a b i l i t y r e s u l t i n g f r o m c l a i m a n t ' s i n d u s t r i a l 
i n j u r y ; however, t h i s i s n o t p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s 
c o n d i t i o n was a n y t h i n g o t h e r t h a n s t a t i o n a r y d u r i n g t h e summer o f 
1983 . 

Dr. Markham's p r o g n o s t i c a t i o n i n O c t o b e r o f 1983 t h a t 
c l a i m a n t w o u l d p r o b a b l y be m e d i c a l l y s t a t i o n a r y as o f t h e f i r s t o f 
1984 i s s i m p l y n o t p e r s u a s i v e e v i d e n c e i n s u p p o r t o f c l a i m a n t ' s 
p o s i t i o n . I n a d d i t i o n , d u r i n g t h e same t i m e f r a m e , Dr. N a t h a n 
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d i a g n o s e d a r e s o l v e d c e r v i c a l s p r a i n and f o u n d a n o r m a l r a n g e o f 
m o t i o n o f c l a i m a n t ' s c e r v i c a l s p i n e . 

C l a i m a n t s u s t a i n e d a r e l a t i v e l y m i n o r i n j u r y as a r e s u l t o f 
h i s i n d u s t r i a l a c c i d e n t . S e v e r a l i n d e p e n d e n t m e d i c a l o r 
c h i r o p r a c t i c e x a m i n e r s have f o u n d t h a t c l a i m a n t ' s c e r v i c a l s t r a i n 
o r s p r a i n has e s s e n t i a l l y r e s o l v e d . C l a i m a n t n e v e r t h e l e s s 
c o n t i n u e s t o e x p e r i e n c e symptoms, w h i c h may be i n d i c a t i v e o f 
r e s i d u a l i m p a i r m e n t . C o n t i n u i n g s y m p t o m a t o l o g y , however, does n o t 
n e c e s s a r i l y i n d i c a t e t h a t a w o r k e r ' s c o n d i t i o n i s o t h e r t h a n 
m e d i c a l l y s t a t i o n a r y . See, e. g. M a a r e f i v. SAIF, 69 Or App 527 
( 1 9 8 4 ) . Dr. T i l d e n i n d i c a t e d h i s b e l i e f t h a t c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s were t e n d i n g t o " o v e r s t a t e " c l a i m a n t ' s d i a g n o s i s . We 
t e n d t o a g r e e w i t h t h i s a s s e s s m e n t o f Dr. Mayer's and Dr. G i l l ' s 
o p i n i o n s , p a r t i c u l a r l y as t h e y r e l a t e t o c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s . 

C l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s c o n d i t i o n was o t h e r 
t h a n m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . 
T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
s e t a s i d e t h e D e t e r m i n a t i o n O r d e r as p r e m a t u r e . The r e c o r d does 
n o t p r o v i d e an a d e q u a t e b a s i s f o r o u r e v a l u a t i o n o f c l a i m a n t ' s 
p e r m a n e n t d i s a b i l i t y , i f any; t h e r e f o r e , we remand t o t h e R e f e r e e 
f o r f u r t h e r p r o c e e d i n g s on t h i s i s s u e . ORS 6 5 6 . 2 9 5 ( 5 ) . 

I l l 

We a g r e e w i t h and a f f i r m t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h s e t a s i d e SAIF's d e n i a l o f "any f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t . " 

C l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t i s p a l l i a t i v e , as opposed 
t o c u r a t i v e . C l a i m a n t i s e n t i t l e d t o c o m p e n s a t i o n f o r p u r e l y 
p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t where such t r e a t m e n t i s 
r e a s o n a b l y and n e c e s s a r i l y i n c u r r e d as a r e s u l t o f an i n d u s t r i a l 
i n j u r y . M i l b r a d t v. SAIF, 62 Or App 530 ( 1 9 8 3 ) ; W e t z e l v. Goodwin 
B r o t h e r s , 50 Or App 101 ( 1 9 8 1 ) ORS 656.245. The p r e p o n d e r a n c e o f 
m e d i c a l and c h i r o p r a c t i c o p i n i o n i s t h a t c l a i m a n t s h o u l d r e c e i v e 
c h i r o p r a c t i c c a r e w i t h i n t h e g u i d e l i n e s e s t a b l i s h e d by t h e 
W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t a d m i n i s t r a t i v e r u l e s . 
Dr. G a t t e r m a n a n t i c i p a t e d t h a t c l a i m a n t w o u l d need p a l l i a t i v e 
c h i r o p r a c t i c c a r e t w i c e a month f o r two t o t h r e e months as 
c l a i m a n t resumed h i s " n o r m a l w o r k i n g p a t t e r n . " Dr. B e l l b e l i e v e d 
t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t was a p p r o p r i a t e . Dr. 
F e c h t e l s t a t e d o n l y t h a t t r e a t m e n t i n excess o f t h e a d m i n i s t r a t i v e 
g u i d e l i n e s was n o t w a r r a n t e d . Dr. K o h l h e i m o f t h e O r t h o p a e d i c 
C o n s u l t a n t s s t a t e d t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t was 
p a l l i a t i v e ; however, he d i d n o t s t a t e t h a t c l a i m a n t s h o u l d n o t be 
r e c e i v i n g c h i r o p r a c t i c c a r e . Dr. Markham s t a t e d t h a t c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t as o f A u g u s t 30, 1983, was o f no v a l u e ; 
however, we b e l i e v e t h a t he was c o n s i d e r i n g i t s v a l u e as a f o r m o f 
l o n g t e r m c u r a t i v e t r e a t m e n t . 

C l a i m a n t t e s t i f i e d t h a t c h i r o p r a c t i c t r e a t m e n t s do a f f o r d 
some r e l i e f o f h i s c o n t i n u i n g symptoms, a l t h o u g h t h e r e l i e f i s 
o n l y t e m p o r a r y i n n a t u r e . Whether c l a i m a n t i s e n t i t l e d t o 
c h i r o p r a c t i c c a r e i n t h e f u t u r e may depend upon w h e t h e r he 
r e c e i v e s an award f o r p ermanent d i s a b i l i t y . Based on t h e r e c o r d 
p r e s e n t l y b e f o r e us , however, we f i n d t h a t c l a i m a n t has 
e s t a b l i s h e d h i s e n t i t l e m e n t t o t h e c h i r o p r a c t i c t r e a t m e n t i n i s s u e . 
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IV 

W i t h r e g a r d t o t h e i s s u e o f p e n a l t i e s , i t i s n e c e s s a r y t o 
m o d i f y t h e r e l e v a n t p o r t i o n s o f t h e R e f e r e e ' s o r d e r . A l t h o u g h t h e 
R e f e r e e d e c i d e d t h a t SAIF d i d n o t a c t i m p r o p e r l y i n s u b m i t t i n g t h e 
c l a i m f o r c l o s u r e , he i n e x p l i c a b l y imposed a p e n a l t y e q u i v a l e n t t o 
15% o f a l l t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n due c l a i m a n t 
b e t w e e n t h e d a t e o f SAIF's d e n i a l and t h e d a t e o f h e a r i n g . T h i s 
p e n a l t y p r e s u m a b l y was i m p o sed based upon h i s c o n c l u s i o n t h a t SAIF 
a c t e d u n r e a s o n a b l y i n r e f u s i n g t o pay f o r o n g o i n g c h i r o p r a c t i c 
t r e a t m e n t , i . e . on t h e b a s i s o f an u n r e a s o n a b l e d e n i a l o f 
c h i r o p r a c t i c c a r e . A l t h o u g h we a g r e e t h a t SAIF's d e n i a l was 
u n r e a s o n a b l e , as s t a t e d more f u l l y b e l o w , t h e o n l y c o m p e n s a t i o n 
w h i c h c o u l d p r o v i d e t h e b a s i s f o r a p e n a l t y was u n p a i d b i l l i n g s 
f o r c h i r o p r a c t i c t r e a t m e n t . The R e f e r e e s h o u l d have i m p o s e d a 
p e n a l t y as a p e r c e n t a g e o f u n p a i d c h i r o p r a c t i c expenses r a t h e r 
t h a n t e m p o r a r y d i s a b i l i t y b e n e f i t s t h a t c l a i m a n t w o u l d r e c e i v e by 
v i r t u e o f t h e o r d e r s e t t i n g a s i d e t h e D e t e r m i n a t i o n O r d e r . 
A l t h o u g h i t i s u n n e c e s s a r y t o r e a c h t h e i s s u e i n v i e w o f o u r 
c o n c l u s i o n t h a t t h e D e t e r m i n a t i o n O r d e r d i d n o t p r e m a t u r e l y c l o s e 
t h e c l a i m , we w i s h t o c l a r i f y t h a t where i t i s f o u n d t h a t an 
e m p l o y e r / i n s u r e r has u n r e a s o n a b l y d e n i e d payment o f m e d i c a l 
e x p e n s e s , any r e s u l t i n g p e n a l t y s h o u l d be imposed as a p e r c e n t a g e 
o f t h e m e d i c a l expenses t h a t a r e " t h e n due." I n t h i s c a s e , t h e r e 
were u n p a i d b i l l i n g s f o r c h i r o p r a c t i c t r e a t m e n t a t t h e t i m e o f 
SAIF's d e n i a l , and t h i s c o m p e n s a t i o n f o r m s t h e b a s i s f o r 
i m p o s i t i o n o f a p e n a l t y . 

We f i n d a p e n a l t y i s w a r r a n t e d because SAIF's d e n i a l was 
o v e r - b r o a d and o b v i o u s l y i n t e n d e d t o l i m i t t h e t r e a t m e n t 
m o d a l i t i e s a v a i l a b l e t o c l a i m a n t i n c o n n e c t i o n w i t h h i s i n d u s t r i a l 
i n j u r y . The i n f o r m a t i o n a v a i l a b l e t o SAIF a t t h e t i m e o f i t s 
d e n i a l d i d n o t w a r r a n t a d e n i a l o f any c h i r o p r a c t i c t r e a t m e n t a t 
a l l . As i n d i c a t e d , Dr. F e c h t e l , SAIF's c o n s u l t a n t , s t a t e d o n l y 
t h a t t r e a t m e n t i n e x c e s s o f t h e a d m i n i s t r a t i v e g u i d e l i n e s was n o t 
w a r r a n t e d , and Dr. G a t t e r m a n i n d i c a t e d t h a t c h i r o p r a c t i c c a r e o f 
a t l e a s t l i m i t e d d u r a t i o n was a p p r o p r i a t e i n o r d e r t o a s s i s t 
c l a i m a n t i n a r e t u r n t o r e g u l a r w o r k . No m e d i c a l o r c h i r o p r a c t i c 
o p i n i o n s t a t e d t h a t c h i r o p r a c t i c c a r e was n e i t h e r r e a s o n a b l e n o r 
n e c e s s a r y i n c o n n e c t i o n w i t h t r e a t m e n t o f c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . I n d e e d , a l l o f t h e o p i n i o n s a v a i l a b l e t o SAIF a t t h e t i m e 
i t i s s u e d i t s d e n i a l were t o t h e c o n t r a r y . We r e c o g n i z e t h a t 
Dr. G a t t e r m a n e x p r e s s e d h e r o p i n i o n i n J a n u a r y o f 1983, and t h a t 
SAIF i s s u e d i t s d e n i a l i n A p r i l o f 1983, more t h a n t h r e e months 
l a t e r ; t h e f a c t r e m a i n s , however, t h a t d u r i n g t h e i n t e r i m c l a i m a n t 
had n o t r e t u r n e d t o r e g u l a r w o r k , and i t was i n t h e c o n t e x t o f a 
r e t u r n t o r e g u l a r w o r k ' t h a t Dr. G a t t e r m a n e x p r e s s e d t h e need f o r 
p a l l i a t i v e c h i r o p r a c t i c c a r e . Under t h e s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t SAIF's d e n i a l was u n r e a s o n a b l e and t h a t a p e n a l t y i s 
w a r r a n t e d . 

V 

A t t h e h e a r i n g SAIF r a i s e d an i s s u e c o n c e r n i n g i t s 
e n t i t l e m e n t t o c l a i m a c r e d i t o r o f f s e t i n t h e e v e n t t h a t c l a i m a n t 
r e c e i v e d any a d d i t i o n a l c o m p e n s a t i o n . Because t h e R e f e r e e 
d e t e r m i n e d t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d , t h e 
c r e d i t / o f f s e t i s s u e became moot. I n v i e w o f o u r c o n t r a r y f i n d i n g 
on t h e p r e m a t u r e c l o s u r e i s s u e , i t i s n e c e s s a r y t o a d d r e s s SAIF's 
r e q u e s t t h a t i t be a u t h o r i z e d t o r e c o v e r i t s o v e r p a y m e n t o f 
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t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , w h i c h a r o s e f r o m payment o f 
t e m p o r a r y d i s a b i l i t y beyond t h e m e d i c a l l y s t a t i o n a r y d a t e 
e s t a b l i s h e d by t h e D e t e r m i n a t i o n O r d e r . See ORS 6E>6.268(2). 
T h e r e a p p e a r s t o be no i s s u e c o n c e r n i n g t h e amount o f t h e 
o v e r p a y m e n t c l a i m e d . N e i t h e r i s t h e r e an i s s u e c o n c e r n i n g SAIF's 
e n t i t l e m e n t t o r e c o v e r t h i s o v e r p a i d t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . SAIF, t h e r e f o r e , i s h e r e b y a u t h o r i z e d t o r e c o v e r 
t h e c l a i m e d o v e r p a y m e n t by o f f s e t t i n g i t a g a i n s t a d d i t i o n a l 
c o m p e n s a t i o n t o w h i c h c l a i m a n t i s o r may become e n t i t l e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 20, 1983 i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t , a f f i r m e d i n p a r t , and remanded i n p a r t . 
T h a t p o r t i o n o f t h e o r d e r w h i c h s e t a s i d e t h e May 6, 1983 
D e t e r m i n a t i o n O r d e r as p r e m a t u r e i s r e v e r s e d , and t h a t 
D e t e r m i n a t i o n O r d e r i s r e i n s t a t e d and a f f i r m e d . T h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h imposed a p e n a l t y e q u a l t o 15% o f 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n due c l a i m a n t between t h e 
d a t e o f SAIF's d e n i a l and t h e d a t e o f h e a r i n g i s m o d i f i e d t o 
p r o v i d e t h a t SAIF s h a l l pay c l a i m a n t a p e n a l t y e q u a l t o 15% o f t h e 
u n p a i d b i l l i n g s f o r c h i r o p r a c t i c t r e a t m e n t w h i c h a r e i n i s s u e . 
T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h o r d e r e d payment o f $250 
t o c l a i m a n t ' s a t t o r n e y i n a s s o c i a t i o n w i t h t h e p e n a l t y i s m o d i f i e d 
t o p r o v i d e t h a t SAIF s h a l l pay c l a i m a n t ' s a t t o r n e y $75 as an 
a t t o r n e y ' s f e e i n a s s o c i a t i o n w i t h t h e a b o v e - r e f e r e n c e d p e n a l t y . 
SAIF i s a u t h o r i z e d t o r e c o v e r i t s o v e r p a y m e n t o f t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n by way o f an o f f s e t a g a i n s t a d d i t i o n a l 
c o m p e n s a t i o n t o w h i c h c l a i m a n t i s o r may become e n t i t l e d . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded $250 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e 
SAIF C o r p o r a t i o n , f o r s u c c e s s f u l l y d e f e n d i n g t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r w h i c h s e t a s i d e t h e d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t . The i s s u e o f e x t e n t o f c l a i m a n t ' s 
p e r m a n e n t d i s a b i l i t y , i f any, i s remanded f o r f u r t h e r p r o c e e d i n g s . 

EDITH GRIMSHAW, Claimant WCB 82-03319 
Myrick, e t a l . , Claimant' s Attorneys January 31, 1985 
Roberts, e t a l . , Defense Attorneys Order on Review 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r w h i c h 
u p h e l d EBI Companies' d e n i a l t h a t h e r p r e s e n t l o w back symptoms 
a r e r e l a t e d t o her employment. The i s s u e on r e v i e w i s m e d i c a l 
c a u s a t i o n . We a g r e e w i t h t h e R e f e r e e t h a t Dr. Weinman's o p i n i o n , 
s t a t i n g t h a t t h e changes i n c l a i m a n t ' s back c o n d i t i o n were 
n o t 5 c a u s e d by h e r employment, i s t h e more p e r s u a s i v e o p i n i o n . 

Dr. Weinman was c l a i m a n t ' s t r e a t i n g d o c t o r a t t h e t i m e o f t h e 
i n i t i a l i n j u r y , A u g u s t 2 1 , 1978, and h i s r e p o r t o f l o w back 
symptoms on O c t o b e r 29, 1981, was t h e b a s i s o f t h i s a g g r a v a t i o n 
c l a i m . He o p i n e d t h a t h e r l o w back symptoms were due t o t h e 
n a t u r a l a g i n g p r o c e s s and t h a t t h e r e was no c o n t r i b u t i o n t o her 
d i s a b i l i t y by h e r i n j u r y . He examined c l a i m a n t b e f o r e and a f t e r 
t h e c l a i m e d a g g r a v a t i o n and was i n t h e b e s t p o s i t i o n t o f o r m an 
i n f o r m e d o p i n i o n based on p e r s o n a l o b s e r v a t i o n s . 

Dr. M o r r i s o n , i n c o n t r a s t , became c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n i n March 1983, f i v e months a f t e r t h e D e t e r m i n a t i o n O r d e r 
award o f no permanent d i s a b i l i t y was a f f i r m e d by R e f e r e e Brown i n 

-101-



h i s O p i n i o n and O r d e r o f O c t o b e r 13, 1982. Dr. M o r r i s o n r e l i e d 
e n t i r e l y on c l a i m a n t ' s r e c o l l e c t i o n , i n 1983, t o make t h e c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s 1978 i n j u r y and c l a i m a n t ' s c u r r e n t 
symptoms. Dr. M o r r i s o n c o n c l u d e d t h a t c l a i m a n t had no p r o b l e m s 
b e f o r e t h e 1978 i n j u r y , t h e r e f o r e t h e i n j u r y must have caused t h e 
s u b s e q u e n t p r o b l e m s . A mere t e m p o r a l r e l a t i o n s h i p i s i n s u f f i c i e n t 
t o p r o v e c a u s a t i o n u n l e s s a l l o t h e r p o s s i b l e causes o f t h e 
c o n d i t i o n have been r u l e d o u t . See Bradshaui v. SAIF, 69 Or App 
587 ( 1 9 8 4 ) . 

Dr. S c h w a r t z p e r f o r m e d a l a m i n e c t o m y on November 4, 1983. H i s 
r e p o r t s d i d n o t c o n f i r m e i t h e r t h e o r y o f c a u s a t i o n . Dr. Rosenbaum 
r e v i e w e d t h e m e d i c a l r e c o r d s and t h e s u r g i c a l r e p o r t and o p i n e d 
t h a t c l a i m a n t d i d n o t need t h e s u r g e r y and t h a t t h e c o n d i t i o n f o r 
w h i c h t h e s u r g e r y was p e r f o r m e d was c o n g e n i t a l . F u r t h e r s u p p o r t 
f o r t h e o p i n i o n o f n a t u r a l a g i n g p r o c e s s e s as opposed t o i n j u r y 
c a u s a t i o n was g i v e n by Dr. E m o r i , a r h e u m a t o l o g i s t . 

We f i n d t h a t c l a i m a n t has f a i l e d t o c a r r y h e r b u r d e n o f p r o o f 
t h a t h e r employment i n j u r y caused h e r back symptoms as e i t h e r an 
a g g r a v a t i o n o r as an o c c u p a t i o n a l d i s e a s e w h i c h l e d t o s u r g e r y . 
The o p i n i o n o f t h e d o c t o r who o b s e r v e d and examined c l a i m a n t a t 
t h e t i m e o f i n j u r y i s more p e r s u a s i v e t h a n t h e o p i n i o n o f t h e 
d o c t o r who f i r s t examined c l a i m a n t more t h a n f o u r y e a r s a f t e r t h e 
i n j u r y . See, W a l k e r A. W r i g h t , J r . , 34 Uan N a t t a 1208 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 1 , 1984, i s a f f i r m e d . 
JAMES A. GUSE, Claimant WCB 81-06833 & 81-11397 
Evohl F. Malagon, Claimant's Attorney January 31, 1985 
Rankin, et a l . , Defense Attorneys Order on Remand 

On r e v i e w o f t h e Board's o r d e r d a t e d September 30, 1983, t h e 
c o u r t r e v e r s e d t h e Board's o r d e r . 

Now, t h e r e f o r e , t h e Board's o r d e r i s v a c a t e d and t h i s c l a i m 
i s remanded t o t h e SAIF C o r p o r a t i o n f o r a c c e p t a n c e and payment o f 
b e n e f i t s i n a c c o r d a n c e w i t h l a w . 

I T I S SO ORDERED. 

LEONARD B. LEHANE, Claimant WCB 83-06585 
Wolf, et a l . , Claimant's Attorneys January 31, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Podnar's o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n O r d e r d a t e d June 9, 1983 t h a t awarded 
c l a i m a n t 9.6° s c h e d u l e d d i s a b i l i t y f o r 5% l o s s o f use o f h i s r i g h t 
arm, and t h e D e t e r m i n a t i o n O r d e r d a t e d September 15, 1983 t h a t 
awarded c l a i m a n t 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y t o h i s r i g h t 
s h o u l d e r . The i s s u e s a r e : ( 1 ) e x t e n t o f c l a i m a n t ' s d i s a b i l i t y ; 
and ( 2 ) p r e m a t u r e c l a i m c l o s u r e . 

On June 23, 1982 c l a i m a n t was employed as a mucker a t a r o c k 
q u a r r y . W h i l e s h o v e l i n g r o c k away f r o m a c o n v e y o r , he t r i p p e d 
o v e r a c o n c e a l e d c a b l e and f e l l on h i s r i g h t s h o u l d e r and arm. He 
s o u g h t emergency t r e a t m e n t t h e same day. 
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C l a i m a n t was i n i t i a l l y t r e a t e d c o n s e r v a t i v e l y by Drs . 
S c h e i n b e r g and Arbene. On J u l y 6, 1982 Dr. Arbene r e f e r r e d 
c l a i m a n t t o Dr. L a F r a n c e , a n e u r o l o g i s t . Dr. L a F r a n c e ' s d i a g n o s i s 
was r i g h t b r a c h i a l n e u r i t i s s e c o n d a r y t o t r a u m a r e s u l t i n g i n 
i n t e r m i t t e n t p a i n i n c l a i m a n t ' s r i g h t s h o u l d e r and arm and l o s s o f 
s e n s a t i o n i n h i s r i g h t arm and hand. Dr. L a F r a n c e n o t e d t h a t 
c l a i m a n t had been u s i n g e x c e s s i v e amounts o f p r e s c r i p t i o n p a i n 
m e d i c a t i o n t o g e t h e r w i t h a l c o h o l t o a t t e m p t t o a l l e v i a t e h i s p a i n , 
w i t h l i t t l e o r no r e l i e f . H i s a p p r o a c h was t o c o n t i n u e t r e a t i n g 
c l a i m a n t c o n s e r v a t i v e l y , however, w i t h o u t a d d i c t i v e p a i n 
m e d i c a t i o n on a c c o u n t o f c l a i m a n t ' s p a s t h i s t o r y o f s u b s t a n c e 
abuse . 

C l a i m a n t was r e f e r r e d t o N o r t h w e s t P a i n C e n t e r i n September 
1982. I n t h e p s y c h o l o g i c a l s c r e e n i n g r e p o r t o f O c t o b e r 5, 1982 
Dr. Yospe's p r i n c i p a l f i n d i n g s were u n d e r l y i n g p e r s o n a l i t y 
p r o b l e m s e x p r e s s e d t h r o u g h s u b s t a n c e abuse and c r i m i n a l b e h a v i o r , 
m o d e r a t e d e p r e s s i o n , an i n a b i l i t y t o d e a l w i t h f r u s t r a t i o n , a 
s t r o n g t e n d e n c y t o w a r d s u b s t a n c e abuse and e x t r e m e d i f f i c u l t y i n 
d e a l i n g w i t h h i s p h y s i c a l l i m i t a t i o n s . C l a i m a n t was a c c e p t e d i n t o 
t h e p a i n c e n t e r p r o g r a m and c o m p l e t e d i t on O c t o b e r 22, 1982. 
C l a i m a n t ' s p a i n c e n t e r d i s c h a r g e p r o g n o s i s was g u a r d e d . 
V o c a t i o n a l r e h a b i l i t a t i o n was s t r o n g l y recommended. 

On O c t o b e r 27, 1982 c l a i m a n t c o n t a c t e d t h e F i e l d S e r v i c e s 
D i v i s i o n t o b e g i n a v o c a t i o n a l a s s i s t a n c e p r o g r a m . For v a r i o u s 
r e a s o n s a p p a r e n t l y n o t a t t r i b u t a b l e t o c l a i m a n t , h i s i n i t i a l 
i n t e r v i e w w i t h a s e r v i c e c o o r d i n a t o r d i d n o t t a k e p l a c e u n t i l 
M arch 1 1 , 1983. 

On March 10, 1983 Dr. L aFrance n o t e d s l o w i n g a c r o s s 
c l a i m a n t ' s r i g h t t h o r a c i c o u t l e t . Nerve c o n d u c t i o n s t u d i e s showed 
r e d u c e d v o l t a g e on t h e r i g h t by a b o u t o n e - h a l f . 

From J a n u a r y t h r o u g h June 1983 c l a i m a n t r e p o r t e d m o n t h l y t o 
N o r t h w e s t P a i n C e n t e r f o r p s y c h o l o g i c a l , and o c c a s i o n a l l y m e d i c a l , 
r e c h e c k s . The r e c h e c k r e p o r t s r e f l e c t a w a x i n g and w a n i n g b o t h o f 
c l a i m a n t ' s p a i n symptoms and h i s a b i l i t y t o cope w i t h them. On o r 
a b o u t March 22, 1983, f o r example, c l a i m a n t was t r e a t e d by Dr. 
B a l d f o r a comminuted f r a c t u r e o f h i s r i g h t hand t h a t r e s u l t e d 
f r o m c l a i m a n t slamming h i s hand i n t o a w a l l i n an e f f o r t t o 
r e l i e v e h i s s h o u l d e r p a i n . The A p r i l and June p s y c h o l o g i c a l 
r e c h e c k r e p o r t s d e s c r i b e c l a i m a n t ' s s i t u a t i o n as " t e n u o u s . " 

On May 3, 1983 c l a i m a n t was examined by O r t h o p a e d i c 
C o n s u l t a n t s . The m e d i c a l p a n e l c o n c l u d e d t h a t c l a i m a n t had 
c o n t u s i o n and s p r a i n o f h i s r i g h t s h o u l d e r w i t h f u n c t i o n a l 
o v e r l a y . I n a s e p a r a t e o p i n i o n . Dr. Quan, p s y c h i a t r i s t , o p i n e d 
t h a t c l a i m a n t had no p s y c h i a t r i c d i s o r d e r d i r e c t l y r e l a t e d t o h i s 
i n j u r y . 

On May 13, 1983 Dr. L aFrance d e c l a r e d c l a i m a n t t o be 
m e d i c a l l y s t a t i o n a r y . On June 9, 1983 a D e t e r m i n a t i o n O r d e r 
g r a n t e d c l a i m a n t an award o f 9.6° s c h e d u l e d d i s a b i l i t y f o r 5% l o s s 
o f use o f h i s r i g h t arm. 

F i e l d S e r v i c e s D i v i s i o n s e n t c l a i m a n t t o D o c t o r s C a l i s t r o and 
Schmahl f o r a p s y c h o l o g i c a l e v a l u a t i o n i n c o n n e c t i o n w i t h t h e 
v o c a t i o n a l a s s i s t a n c e p r o g r a m . C l a i m a n t was examined on May 30, 
1983. I n t h e i r June 17, 1983 r e p o r t t o FSD, D o c t o r s C a l i s t r o and 
Schrnahl s t a t e d : 
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" [ C l a i m a n t ] s u f f e r s f r o m a g i t a t e d 
d e p r e s s i o n e x a c e r b a t e d by c h r o n i c r i g h t arm 
p a i n o f f l u c t u a t i n g i n t e n s i t y . The p a i n 
has been d i a g n o s e d as b e i n g c o n s i s t e n t w i t h 
[ c l a i m a n t ' s ] b r a c h i a l s t r e s s i n j u r y 
d ocumented by n e r u e c o n d u c t i o n and o t h e r 
m e d i c a l p r o c e d u r e s . . . . The symptoms o f 
[ c l a i m a n t ' s ] d e p r e s s i o n c o n s i s t o f r e p o r t e d 
a p p e t i t e l o s s , s l e e p d i s t u r b a n c e , f e e l i n g s 
o f i n a d e q u a c y , s o c i a l w i t h d r a w a l , and 
i m p a i r e d v o c a t i o n a l i n d e p e n d e n c e . . . . 

" [ C l a i m a n t ' s ] e m o t i o n a l d i s t u r b a n c e i s t h e 
d i r e c t r e s u l t o f s t r e s s e s a s s o c i a t e d w i t h 
c o p i n g w i t h t h e p a i n and d i s c o m f o r t d e r i v e d 
f r o m h i s w o r k - r e l a t e d i n j u r y . [ C l a i m a n t ] 
a l s o p r e s e n t s p e r s o n a l i t y t r a i t s 
s y m p t o m a t i c o f a s o c i o p a t h i c c h a r a c t e r 
d i s o r d e r • h a v i n g i t s e t i o l o g y i n h i s a d v e r s e 
and c h a o t i c d e v e l o p m e n t a l e x p e r i e n c e s . 
W h i l e such t r a i t s , such as p r o j e c t e d a n g e r 
and p o o r i d e n t i f i c a t i o n w i t h a c c e p t e d 
s o c i a l v a l u e s , i m p l y poor c o p i n g r e s o u r c e s 
t o use i n a d a p t i n g t o h i s c u r r e n t p r o b l e m s , 
t h e y a r e n o t c a u s a t i v e f a c t o r s o f h i s 
d e p r e s s i o n . . . . [ C l a i m a n t ] was p o o r l y 
p r e p a r e d t o d e a l w i t h c h r o n i c p a i n and 
d i s a b i l i t y , b u t i t c a n n o t be s a i d t h a t such 
v u l n e r a b i l i t y caused h i s p r e s e n t c o n d i t i o n . 

i i 

"The e f f e c t s o f [ c l a i m a n t ' s ] i n j u r y 
a p p a r e n t l y have overwhelmed some o f h i s 
g a i n s . . . . He r e c o g n i z e s h i s need f o r 
r e t r a i n i n g and c o u n s e l i n g , b u t u n l e s s such 
a s s i s t a n c e i s f o r t h c o m i n g , i t i s p r o b a b l e 
t h a t [ c l a i m a n t ' s ] p s y c h o l o g i c a l p r o b l e m s 
w i l l s i g n i f i c a n t l y i n t e r f e r e w i t h h i s 
c a p a c i t y t o b e n e f i t f r o m v o c a t i o n a l 
r e h a b i l i t a t i o n a s s i s t a n c e . " 

D o c t o r s C o l i s t r o and Schmahl n o t e d t h a t c l a i m a n t ' s h i g h e s t 
l e v e l o f a d a p t i v e f u n c t i o n i n g d u r i n g t h e p r e v i o u s y e a r was f a i r . 

The SAIF C o r p o r a t i o n had c l a i m a n t examined by Dr. C o l b a c h on 
A u g u s t 1 1 , 1983. Dr. C o l b a c h ' s d i a g n o s i s was p s y c h o g e n i c p a i n 
d i s o r d e r , by w h i c h he meant t h a t c l a i m a n t was o v e r f o c u s i n g on h i s 
r i g h t arm. He s t a t e d t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f 
p a i n were n o t f u l l y a c c o u n t e d f o r on t h e b a s i s o f t h e m e d i c a l 
r e c o r d s he r e v i e w e d . Dr. C o l b a c h a l s o a s s i g n e d a r a t i n g o f f a i r 
t o c l a i m a n t ' s l e v e l o f a d a p t i v e f u n c t i o n i n g . 

On September 15, 1983 a second D e t e r m i n a t i o n O r d e r awarded 
c l a i m a n t 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y f o r h i s r i g h t 
s h o u l d e r . C l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e was e s t a b l i s h e d as 
A u g u s t 1 1 , 1983. The e v a l u a t o r ' s w o r k s h e e t has no e n t r y f o r t h e 
e m o t i o n a l and p s y c h o l o g i c a l f a c t o r , OAR 436-65-607. 

C l a i m a n t ' s v o c a t i o n a l r e t r a i n i n g f i n a l l y began i n O c t o b e r 
1983. H i s p r o g r e s s o v e r t h e f i r s t two months was good. However, 
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i n December o f 1983 c l a i m a n t ' s m o t h e r d i e d and he c o n t r a c t e d 
pneumonia. These e v e n t s caused him t o m i s s h i s t r a i n i n g s e s s i o n s 
and h i s p r o g r a m was p l a c e d i n an i n t e r r u p t e d s t a t u s . 

C l a i m a n t r e a c t e d t o t h e s e e v e n t s i n a v i o l e n t manner. He was 
a b u s i v e t o and made t h r e a t s a g a i n s t h i s v o c a t i o n a l c o u n s e l o r s , 
p s y c h o l o g i s t and a t t o r n e y . H i s v o c a t i o n a l t r a i n i n g p r o g r a m was 
t r a n s f e r r e d f r o m one p r o v i d e r t o a n o t h e r due t o t h e f o r m e r 
c o u n s e l o r ' s f e a r o f b e i n g harmed by c l a i m a n t . Dr. Schmahl 
t e s t i f i e d t h a t c l a i m a n t ' s b e h a v i o r became e r r a t i c and a t t i m e s 
v i o l e n t . On March 6, 1984 Dr. Schmahl w r o t e t o SAIF t h a t , 
" [ C l a i m a n t ' s ] c h r o n i c d i s c o m f o r t f r o m h i s i n j u r y combined w i t h t h e 
s t r e s s f u l e m o t i o n a l e x p e r i e n c e s t h a t he e x p e r i e n c e d i n December 
t h a t were beyond h i s c o n t r o l have l e d t o a d e t e r i o r a t i o n i n h i s 
e m o t i o n a l s t a b i l i t y . These s t r e s s o r s have c u r r e n t l y been r e s o l v e d 
and i t i s f e l t t h a t he i s r e a d y t o r e t u r n t o t h e t r a i n i n g programs 
t h a t have been d e s i g n a t e d f o r h i m . " 

Dr. Schmahl t e s t i f i e d a t t h e h e a r i n g t h a t c l a i m a n t r e a c t s 
i r r a t i o n a l l y and o f t e n v i o l e n t l y when he e x p e r i e n c e s p a i n . 
C l a i m a n t t e s t i f i e d t h a t t h e p a i n i s i n t e r m i t t e n t and t h a t i t comes 
and goes w i t h o u t w a r n i n g . C l a i m a n t a d m i t s t h a t he behaves 
i n a p p r o p r i a t e l y when i n p a i n . Dr. Schmahl t e s t i f i e d t h a t a f t e r 
each o f c l a i m a n t ' s o u t b u r s t s he i s a p o l o g e t i c and c o n t r i t e . Dr. 
Schmahl was u n a b l e t o s e p a r a t e t h e e f f e c t s o f c l a i m a n t ' s arm 
i n j u r y and h i s p s y c h o l o g i c a l c o n d i t i o n . 

A t t h e h e a r i n g , c l a i m a n t c o n t e n d e d t h a t t h e p r e v i o u s 
d i s a b i l i t y awards were i n a d e q u a t e . C l a i m a n t u r g e d t h a t he i s 
e i t h e r p e r m a n e n t l y and t o t a l l y d i s a b l e d o r t h a t he i s e n t i t l e d t o 
an award o f u n s c h e d u l e d d i s a b i l i t y e q u a l t o 100% o f t h e maximum 
a l l o w a b l e . The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o 
any i n c r e a s e i n d i s a b i l i t y . C l a i m a n t a l s o c o n t e n d s t h a t h i s c l a i m 
was p r e m a t u r e l y c l o s e d as o f A u g u s t 1 1 , 1983 by t h e September 15, 
1983 D e t e r m i n a t i o n O r d e r . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s c l a i m c l o s u r e as o f 
A u g u s t 1 1 , 1983 was n o t i m p r o p e r . Based on t h e a v a i l a b l e m e d i c a l 
e v i d e n c e , c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f t h a t d a t e . 
F u r t h e r e v i d e n c e f u r n i s h e d a t a l a t e r d a t e i n d i c a t i n g t h a t 
c l a i m a n t was no l o n g e r m e d i c a l l y s t a t i o n a r y does n o t " r e l a t e back" 
t o make t h e c l o s u r e i m p r o p e r . C l a i m a n t ' s c l a i m was r e o p e n e d t o 
a c c o u n t f o r t h e l a t e r r e p o r t . The R e f e r e e ' s d i s p o s i t i o n o f t h i s 
i s s u e was c o r r e c t . 

We do n o t a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t has been 
a p p r o p r i a t e l y c o m p ensated; however, n e i t h e r do we a g r e e w i t h 
c l a i m a n t t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . The 
e v i d e n c e as a w h o l e i s p e r s u a s i v e t h a t c l a i m a n t s u f f e r s f r o m 
d i s a b l i n g p a i n . The e v i d e n c e i s a l s o p e r s u a s i v e t h a t c l a i m a n t i s 
u n a b l e t o a d j u s t t o h i s p a i n . C l a i m a n t ' s v i o l e n t r e a c t i o n t o 
i n t e r m i t t e n t p a i n c l e a r l y i n t e r f e r e s w i t h h i s e a r n i n g c a p a c i t y . 
C o n s i d e r i n g a l l o f t h e e v i d e n c e , and t h e g u i d e l i n e s e s t a b l i s h e d i n 
OAR 436-65-600 e t s e g . , we c o n c l u d e t h a t c l a i m a n t w o u l d be most 
a p p r o p r i a t e l y compensated by an award o f 80° f o r 2 5 % u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o h i s r i g h t s h o u l d e r , i n l i e u o f a l l o t h e r 
p r i o r awards f o r u n s c h e d u l e d d i s a b i l i t y . 

C l a i m a n t does n o t r a i s e t h e i s s u e o f s c h e d u l e d d i s a b i l i t y on 
B oard r e v i e w . The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n O r d e r t h a t 
awarded c l a i m a n t 9.6° s c h e d u l e d d i s a b i l i t y f o r 5% l o s s o f h i s 
r i g h t arm. T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
a f f i r m i n g t h e D e t e r m i n a t i o n O r d e r o f June 9, 1983 i s a f f i r m e d . 
T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r a f f i r m i n g t h e D e t e r m i n a t i o n 
O r d e r o f September 15, 1983 i s m o d i f i e d t o g r a n t c l a i m a n t an award 
o f 80° f o r 2 5 % u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s r i g h t 
s h o u l d e r , i n l i e u o f and n o t i n a d d i t i o n t o t h e p r e v i o u s award o f 
u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s awarded 2 5 % o f t h e 
a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o exceed 
$3,000 as a r e a s o n a b l e a t t o r n e y ' s f e e . 

MARION L. MABOU, Claimant WCB 80-09126 
Emmons, e t a l . , Claimant's Attorneys January 31, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Daron's o r d e r a w a r d i n g c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y 
and o r d e r i n g SAIF t o pay f o r c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s . 
The i s s u e s on r e v i e w a r e e x t e n t o f d i s a b i l i t y and w h e t h e r c l a i m a n t 
i s e n t i t l e d t o c h i r o p r a c t i c t r e a t m e n t s u n d e r ORS 656.245. 

C l a i m a n t i s a 3 3 - y e a r - o l d f o r m e r m i l l w o r k e r who compensa b l y 
i n j u r e d h i s l o w back on O c t o b e r 3, 1976 w h i l e p u l l i n g l u m b e r on a 
m i l l c h a i n . He i n i t i a l l y c o m p l a i n e d o f l o w back p a i n and l e f t l e g 
p a i n . He was d i a g n o s e d as h a v i n g a h e r n i a t e d n u c l e u s p u l p o s i s 
w i t h l e f t S I r a d i c u l o p a t h y . A myelogram r e v e a l e d a l a r g e d e f e c t 
a t L4-5 on t h e l e f t . A l a m i n e c t o m y and d i s c e c t o m y was p e r f o r m e d 
on November 30, 1976. 

S i x weeks a f t e r t h e o p e r a t i o n he r e p o r t e d t o h i s t h e n 
t r e a t i n g p h y s i c i a n t h a t he was no b e t t e r t h a n he had been p r i o r t o 
t h e s u r g e r y . The p h y s i c i a n . Dr. C o r s o n , s u g g e s t e d h o s p i t a l i z a t i o n 
a t t h a t t i m e w h i c h t h e c l a i m a n t r e f u s e d . S h o r t l y t h e r e a f t e r t h e 
c l a i m a n t a g a i n saw Dr. Co r s o n and r e p o r t e d t h a t h i s p a i n had 
s i g n i f i c a n t l y w o r s e n e d . Dr. Corson n o t e d a t t h a t t i m e t h a t 
p h y s i c a l f i n d i n g s s u g g e s t e d i n v o l v e m e n t a t L5-S1 w i t h S I n e r v e 
r o o t i r r i t a t i o n . C l a i m a n t e n t e r e d t h e h o s p i t a l s h o r t l y a f t e r t h i s 
e v a l u a t i o n . A mye l o g r a m was p e r f o r m e d w h i c h r e v e a l e d o n l y a 
n a r r o w i n g o f t h e c a n a l p o s t e r i o r t o t h e L4-5 d i s c i n t e r s p a c e . 

Dr. C o r s o n c o n t e m p l a t e d a second s u r g e r y , b u t f i r s t r e q u e s t e d 
t h e c l a i m a n t see a p s y c h i a t r i s t . C l a i m a n t r e f u s e d t o see t h e 
p s y c h i a t r i s t . Dr. Corson r e p o r t s as f o l l o w s : 

" A t t h i s p o i n t t h e p a t i e n t became v e r y 
d e f e n s i v e and h o s t i l e . 
" I e x p l a i n e d t o him t h a t h i s was a 
d i f f i c u l t s i t u a t i o n t o ass e s s s i n c e he had 
c o n t i n u e d p a i n w h i c h was o u t o f p r o p o r t i o n 
t o h i s p h y s i c a l f i n d i n g s f o l l o w i n g h i s 
s u r g e r y . He e s s e n t i a l l y r e f u s e d t o 
c o n s i d e r t h e f a c t t h a t p s y c h i a t r i c 
e v a l u a t i o n w o u l d be o f any use. I t o l d h im 
I d i d n o t f e e l t h a t I c o u l d make any 
re c o m m e n d a t i o n s r e g a r d i n g s u r g e r y w i t h o u t 
t h i s a s s e s s m e n t , and a t t h i s p o i n t I t h i n k 
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he became d i s i l l u s i o n e d w i t h me as a 
p h y s i c i a n . . . ." 

I n May 1977 h i s t h e n t r e a t i n g p h y s i c i a n , Dr. McGee, p e r f o r m e d 
n e r u e r o o t b l o c k s i n an a t t e m p t t o l o c a l i z e t h e s o u r c e o f 
c l a i m a n t ' s p a i n . These were u n s u c c e s s f u l i n l o c a t i n g t h e s o u r c e 
o f t h e p a i n . I n June 1977 EMG and n e r u e c o n d u c t i o n t e s t s were 
p e r f o r m e d w h i c h i n d i c a t e d an i r r i t a t i v e r a t h e r t h a n a d e s t r u c t i v e 
l e s i o n . 

I n J u l y 1977 c l a i m a n t d e c l i n e d t o p a r t i c i p a t e i n a D i s a b i l i t y 
P r e v e n t i o n C e n t e r p r o g r a m , p r e f e r r i n g i n s t e a d t o a t t e n d t h e 
N o r t h w e s t P a i n C e n t e r i n P o r t l a n d a t t h e r e c o m m e n d a t i o n o f Dr. 
McGee. The r e c o r d i n d i c a t e s t h a t a t t h i s t i m e c l a i m a n t was 
c o n s u m i n g s i g n i f i c a n t amounts o f p a i n m e d i c a t i o n w h i c h he was 
o b t a i n i n g f r o m v a r i o u s s o u r c e s . I n A p r i l 1978 Dr. McGee w r o t e t o 
SAIF : 

" I c e r t a i n l y w o u l d s h a r e y o u r c o n c e r n f o r 
c o n t i n u e d n a r c o t i c s p r e s c r i p t i o n s t o t h i s 
p a t i e n t who has n o t f o l l o w e d t h r o u g h i n a 
t i m e l y manner w i t h r e f e r r a l t o a p a i n and 
r e h a b p r o g r a m . . . ." 

On June 6, 1978 c l a i m a n t f i n a l l y r e p o r t e d t o t h e N o r t h w e s t 
P a i n C e n t e r f o r an e v a l u a t i o n p r i o r t o a d m i s s i o n t o t h e c e n t e r . 
The o p e n i n g e v a l u a t i o n was c o m p l e t e d and t h e c e n t e r s t a f f made t h e 
d e c i s i o n t o a d m i t t h e c l a i m a n t , however, c l a i m a n t d e c l i n e d 
a d m i s s i o n . I n t h e e v a l u a t i o n r e p o r t s Dr. S e r e s , t h e p a i n c e n t e r 
d i r e c t o r , n o t e s : 

" [ I ] t w o u l d a p p e a r c l e a r t h a t t h e r e i s a 
s i g n i f i c a n t d e g r e e o f a m b i v a l e n c e h e r e . I n 
many ways, t h e p a t i e n t sees h i s p a i n as a 
s o l u t i o n t o many o f h i s p r o b l e m s . . . . 
" I n many ways b o t h he and h i s w i f e a r e 
q u i t e s a t i s f i e d w i t h h i s p r e s e n t s i t u a t i o n , 
i t w o u l d seem. Based upon o u r o b s e r v a t i o n s 
t o d a y , i t w o u l d a p p e a r t h a t t h e p a t i e n t i s 
c o n s i d e r a b l y more a c t i v e p h y s i c a l l y t h a n he 
s u g g e s t s . . . . 

" I t w o u l d a p p e a r t h a t t h e p a t i e n t i s an 
a b u s e r o f m e d i c a t i o n s . He p r e s e n t l y i s 
t a k i n g somewhat o v e r 20 g r . o f c o d e i n e a 
day, even t h o u g h , as he p o i n t s o u t , i t does 
v e r y l i t t l e t o r e l i e v e h i s p a i n . " 

F o l l o w i n g t h e c l a i m a n t ' s r e f u s a l t o e n t e r t h e P a i n C e n t e r , Dr. 
S e r e s o b s e r v e d : 

" I t w o u l d a p p e a r t h a t t h e p a t i e n t i s n o t 
i n t e r e s t e d i n r e h a b i l i t a t i o n a t t h i s t i m e . 

"The p r o g n o s i s f o r t h i s man's f u t u r e i s 
p o o r . I t i s h i g h l y l i k e l y t h a t he w i l l 
c o n t i n u e t o use h i s p h y s i c a l c o m p l a i n t s as 
a means o f k e e p i n g h i s c l a i m open and w i l l 
c o n t i n u e t o o v e r u s e m e d i c a l c a r e r e s o u r c e s 
as a way o f j u s t i f y i n g m a i n t a i n i n g t h e 
s t a t u s quo. U n l e s s he i s w i l l i n g t o make 

-107-



some s t r o n g e f f o r t s t o w a r d h i s own 
r e h a b i l i t a t i o n , i t i s n o t f e l t t h a t any 
c a r e w o u l d be e f f e c t i v e i n h e l p i n g t h i s 
man's symptoms." 

I n June 1978 c l a i m a n t saw Dr. Cronk c o m p l a i n i n g o f p a i n . Dr. 
Cronk n o t e d c h r o n i c p a i n , no e v i d e n c e o f r a d i c u l o p a t h y and s t r o n g 
f u n c t i o n a l o v e r l a y . A D e t e r m i n a t i o n O r d e r i s s u e d on J u l y 12, 1978 
a w a r d i n g c l a i m a n t 10% p e r m a n e n t d i s a b i l i t y . I n J u l y 1978 Dr. 
M a r t e n s d i a g n o s e d c h r o n i c s t r a i n , and no n e u r o l o g i c a l d e f i c i t . He 
s a i d c l a i m a n t was an a b u s e r o f p a i n m e d i c a t i o n s and recommended no 
a d d i t i o n a l t e s t i n g o r t r e a t m e n t . He f e l t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t t h a t p o i n t . C l a i m a n t r e f u s e d t h e s e r v i c e s o f t h e 
V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n i n J u l y 1978 because he f e l t 
h i s p a i n was t o o s e v e r e t o p a r t i c i p a t e . I n . A u g u s t 1978 c l a i m a n t 
saw Dr. Hockey c o m p l a i n i n g o f r i g h t l e g p a i n as w e l l as t h e 
p r e v i o u s l y n o t e d l e f t l e g and l o w back p a i n . Dr. Hockey was 
u n a b l e t o f i n d o b j e c t i v e f i n d i n g s o f a h e r n i a t e d d i s c . 

I n September 1978 Dr. Fleshman saw t h e c l a i m a n t and o p i n e d 
t h a t t h e c l a i m a n t ' s c l a i m s h o u l d be r e o p e n e d because he was u n a b l e 
t o work due t o h i s " a c u t e l o w back d i s a b i l i t y . " Dr. Fleshman 
n o t e d t h a t t h e r e were c o n t r a d i c t i o n s i n t h e p h y s i c a l f i n d i n g s . I n 
O c t o b e r 1978 Dr. Hockey r e v i e w e d c l a i m a n t ' s f i l e a t SAIF's r e q u e s t 
and o p i n e d " I t i s my f e e l i n g t h a t t h i s p a t i e n t c o u l d do many j o b s 
w h i c h do n o t e n t a i l heavy l i f t i n g o r r e p e t i t i v e b e n d i n g . " L a t e r 
i n O c t o b e r Dr. Fleshman r e p o r t e d t o SAIF t h a t c l a i m a n t ' s p a i n i s 
p u r e l y s u b j e c t i v e . He o p i n e d t h a t c l a i m a n t s h o u l d be r e t r a i n e d 
and g i v e n h e l p i n f i n d i n g a p p r o p r i a t e employment. 

I n J a n u a r y 1979 c l a i m a n t f i n a l l y c o n s e n t e d t o a p s y c h i a t r i c 
e v a l u a t i o n a t t h e s u g g e s t i o n o f h i s a t t o r n e y . Dr. P a r v a r e s h 
e v a l u a t e d h i m and o p i n e d : 

" A s i d e f r o m u n d e r l y i n g t e n s i o n and b a s i c 
p e r s o n a l i t y d i s o r d e r I do n o t f i n d any 
s i g n i f i c a n t d e g r e e o f p s y c h i a t r i c 
i m p a i r m e n t i n Mr. Mabou. . . .1 w o u l d f e e l 
any p r o f e s s i o n a l c o u n s e l i n g i n a l l 
l i k e l i h o o d w o u l d n o t h e l p t h i s 
g e n t l e m a n . . . . [ H ] e may v e r y w e l l b e n e f i t 
f r o m r e l a x a t i o n t h e r a p y and 
b i o f e e d b a c k . . . .From my s t a n d p o i n t he 
does n o t have s u f f i c i e n t d e g r e e o f 
p s y c h i a t r i c i m p a i r m e n t t o p r e c l u d e him f r o m 
any t y p e o f employment. . . . [ W ] i t h i n 
r e a s o n h i s p s y c h i a t r i c i m p a i r m e n t i n t h e 
f o r m o f t e n s i o n i s n o t a c c i d e n t r e l a t e d . " 

C l a i m a n t e n t e r e d an a u t h o r i z e d on t h e j o b t r a i n i n g p r o g r a m i n 
F e b r u a r y 1979. On A p r i l 23, 1979 he i n j u r e d h i s back w h i l e 
l i f t i n g t h e f r o n t end o f a v e h i c l e a t h i s o n - t h e - j o b t r a i n i n g . A 
f i n a l o r d e r o f a R e f e r e e has d e t e r m i n e d t h a t c l a i m a n t s u f f e r e d a 
new i n j u r y t o h i s back w h i c h i s a t t r i b u t a b l e t o h i s o r i g i n a l 
e m p l o y e r . 

I n November .1979 O r t h o p a e d i c C o n s u l t a n t s e v a l u a t e d t h e 
c l a i m a n t . They n o t e d t h a t i n t e r f e r e n c e f r o m f u n c t i o n a l 
d i s t u r b a n c e was s e v e r e and marked by i n c o n s i s t e n c i e s and 
r e f u s a l s . They r a t e d c l a i m a n t ' s o v e r a l l d i s a b i l i t y as m i l d l y 
m o d e r a t e and t h a t a t t r i b u t a b l e t o h i s i n j u r y o f A p r i l 1979 as 
m i l d . They s a i d " T h i s man's m o t i v a t i o n i s p o o r . H i s a t t i t u d e i s 
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b e l l i g e r a n t [ s i c ] and n o t h i n g can be g a i n e d by any f u r t h e r 
t r e a t m e n t . . . ." 

I n November 1979 c l a i m a n t t e r m i n a t e d v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s because he f e l t h i s m e d i c a l d i f f i c u l t i e s 
p r e c l u d e d p a r t i c i p a t i o n . A D e t e r m i n a t i o n O r d e r o f November 15, 
1979 f o u n d c l a i m a n t n o t e n t i t l e d t o any a d d i t i o n a l p e r m a n e n t 
p a r t i a l d i s a b i l i t y f o r h i s A p r i l 1979 i n j u r y . I n F e b r u a r y 1980 
c l a i m a n t saw Dr. Case who o p i n e d t h a t t h e r e was a m o d e r a t e 
i n c r e a s e i n t h e l u m b a r l o r d o t i c c u r v e w i t h no o t h e r s i g n i f i c a n t 
a b n o r m a l i t y . Dr. Case f e l t t h a t c l a i m a n t ' s p r i n c i p a l p r o b l e m was 
an a n x i e t y t e n s i o n . 

I n March 1980 c l a i m a n t ' s c h i r o p r a c t o r , Dr. C l i b b o r n , o p i n e d 
t h a t c l a i m a n t was u n a b l e t o do work o f any k i n d . The same month, 
Dr. T s a i e v a l u a t e d t h e c l a i m a n t and o p i n e d t h a t he c o u l d n o t do 
any work a t t h a t t i m e . He d i a g n o s e d a r i g h t r a d i c u l a r c o m p r e s s i o n 
p r o b a b l y r e l a t e d t o t h e A p r i l 1979 i n j u r y . Dr. T s a i p e r f o r m e d a 
m y e l o g r a m w h i c h r e v e a l e d a s l i g h t d e f e c t a t L5-S1 on t h e l e f t . 
Dr. T s a i s t r o n g l y recommended f u r t h e r e v a l u a t i o n by O r t h o p a e d i c 
C o n s u l t a n t s . 

A d i f f e r e n t p a n e l f r o m O r t h o p a e d i c C o n s u l t a n t s examined 
c l a i m a n t on J u l y 14, 1980. They c o n c l u d e d t h a t h i s i m p a i r m e n t was 
t h e same as i n h i s p r e v i o u s e x a m i n a t i o n by them. T h i s p a n e l a l s o 
n o t e d s e v e r e f u n c t i o n a l o v e r l a y . They s t a t e d "The p a t i e n t does 
n o t a p p e a r t o have m o t i v a t i o n f o r r e t u r n i n g t o w o r k . " 

I n September 1980 Dr. T s a i r e p o r t e d t h a t c l a i m a n t ' s l e f t 15 
r a d i c u l a r i r r i t a t i o n was r e s o l v i n g . He recommended no f u r t h e r 
d i a g n o s t i c o r t h e r a p e u t i c p r o c e d u r e s . 

I n O c t o b e r 1980 c l a i m a n t ' s t h e n t r e a t i n g p h y s i c i a n . Dr. 
B r i n k , r e p o r t e d c h r o n i c p a i n w i t h h y s t e r i c a l and f u n c t i o n a l 
o v e r l a y c o n t r i b u t i n g t o t h e s e v e r i t y o f c l a i m a n t ' s symptoms. He 
o p i n e d t h a t c l a i m a n t i s p r e c l u d e d f r o m work b u t s u g g e s t e d t h a t a 
p a i n c e n t e r a p p r o a c h w o u l d h e l p c l a i m a n t t o become e m p l o y a b l e 
a g a i n . He recommended a p a i n c e n t e r i n Eugene o p e r a t e d by 
p s y c h i a t r i c s o c i a l w o r k e r , Dr. Ronald L e c h n y r . 

A l e t t e r f r o m Dr. C l i b b o r n , d a t e d November 19, 1980 i n d i c a t e s 
t h a t c l a i m a n t ' s r e p e a t e d v i s i t s t o emergency rooms t o o b t a i n p a i n 
m e d i c a t i o n had been s u g g e s t e d by Dr. C l i b b o r n . I n March 1981 Dr. 
C l i b b o r n a g a i n o p i n e d t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . 

I n A p r i l 1981 Dr. Brook r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s 
a t t h e r e q u e s t o f SAIF's a t t o r n e y . He o p i n e d t h a t t h e c l a i m 
s h o u l d be c l o s e d a t t h a t t i m e w i t h no i n c r e a s e i n p e r m a n e n t 
p a r t i a l d i s a b i l i t y . 

"An enormous amount o f e f f o r t has been 
a l r e a d y expended i n a v a i n e f f o r t t o 
r e s t o r e t h i s p a t i e n t t o h i s p r e - i n j u r y 
s t a t u s , and h i s p r o b l e m s a t t h e moment do 
n o t a p p e a r t o be r e l a t e d t o t h e i n i t i a l 
i n j u r y . The p a t i e n t has f i x e d on t h i s 
e p i s o d e as a s o c i a l l y a c c e p t a b l e excuse f o r 
t h e e m o t i o n a l t u r m o i l w h i c h o b v i o u s l y 
b e s e t s him, and I b e l i e v e t h a t any f u r t h e r 
s u b s i d i z e d t r e a t m e n t e f f o r t s w i l l be 
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h a r m f u l t o him by seeming t o a f f i r m t h a t he 
i s as g r i e v o u s l y i n j u r e d as he t h i n k s he 
i s . " 

I n A u g u s t 1981 c l a i m a n t r e p o r t e d t o t h e p a i n c l i n i c i n 
Eugene. Dr. L e c h n y r p l a n n e d t o emphasize b i o f e e d b a c k t o t e a c h 
c l a i m a n t t o c o n t r o l h i s p a i n . 

I n O c t o b e r 1981 Dr. E r k k i l a p l a c e d c l a i m a n t i n a body c a s t 
w h i c h c l a i m a n t t e s t i f i e d was t h e o n l y m e d i c a l t r e a t m e n t t h a t e v e r 
h e l p e d h i m d u r i n g t h e e n t i r e c o u r s e o f h i s c l a i m . Dr. L e c h n y r 
f e l t t h a t t h e body c a s t i n g was an i n t e r f e r e n c e w i t h h i s p a i n 
p r o g r a m , b u t c o n s e n t e d t o a t t e m p t i n g t o i n t e g r a t e i t i n t o h i s 
p r o g r a m . I n November Dr. L e c h n y r o p i n e d t h a t c l a i m a n t ' s a b i l i t y 
t o d e a l w i t h p a i n had i m p r o v e d so t h a t he f e l t i t a p p r o p r i a t e t o 
r e t r a i n c l a i m a n t f o r some employment. 

I n December Dr. E r k k i l a r e p o r t e d t h a t he had removed t h e body 
c a s t and t h a t c l a i m a n t ' s d i s c o m f o r t had r e t u r n e d . He n o t e d t h a t 
c l a i m a n t " i s t r u l y a dilemma. He does, I b e l i e v e , have l o w back 
d i s c o m f o r t . I t h i n k t h i s i s somewhat e x a g g e r a t e d . " 

I n F e b r u a r y 1982 c l a i m a n t began s e e i n g Dr. Thompson who 
p r e s c r i b e d a n o t h e r body c a s t . T h i s one d i d n o t h e l p , a c c o r d i n g t o 
c l a i m a n t . I n March 1982 Dr. L e c h n y r r e p o r t e d c l a i m a n t much 
i m p r o v e d and a g a i n r e i t e r a t e d t h a t he t h o u g h t c l a i m a n t s h o u l d be 
r e t r a i n e d . I n A p r i l 1982 Dr. L e c h n y r r e p o r t e d s e v e r e r e g r e s s i o n . 

I n A p r i l 1982 Dr. Thompson r e p o r t e d "The more I see t h i s 
p a t i e n t t h e more r e l u c t a n t I w o u l d be t o c o n s i d e r a n o t h e r s u r g i c a l 
p r o c e d u r e . " Dr. Thompson e x p r e s s e d a d e s i r e t o see p s y c h i a t r i c 
r e p o r t s b e f o r e c o n s i d e r i n g s u r g e r y . 

I n May 1982 Dr. L e c h n y r r e p o r t e d t o SAIF's c o u n s e l t h a t 
c l a i m a n t had s t o p p e d s e a r c h i n g f o r " m a g i c a l s o l u t i o n s . " He 
r e p o r t e d t h a t c l a i m a n t had made s i g n i f i c a n t p r o g r e s s i n t h e p a i n 
c e n t e r and s t a t e d " I do t h i n k i t i s t i m e t h a t a r r a n g e m e n t s be made 
f o r a r e h a b i l i t a t i o n f i r m t o s i t down w i t h him and t o r e v i e w t h e 
p o t e n t i a l s f o r r e t r a i n i n g . " 

C l a i m a n t t e s t i f i e d t h a t h i s p h y s i c a l l i m i t a t i o n s v a r y f r o m 
day t o day. Some days he can l i f t as much as 30 pounds w i t h o u t 
h u r t i n g h i s back and o t h e r days he c a n n o t l i f t a g a l l o n o f m i l k . 
He t e s t i f i e d t h a t i f he c o u l d wear a body c a s t he w o u l d be a b l e t o 
d r i v e a t r u c k o r even work i n a m i l l . He t e s t i f i e d t h a t he c u t s 
t h e l a w n a t home and has h e l p e d t o c u t f i r e w o o d . He c o n t i n u e s t o 
f i s h , t o r o a d h u n t and t o s e t a n i m a l t r a p s f o r r e c r e a t i o n . 

He t e s t i f i e d t h a t he has been t o emergency rooms f o r h i s p a i n 
b etween 30 and 40 t i m e s . The most r e c e n t v i s i t was t h e day p r i o r 
t o t h e h e a r i n g when he had r e p o r t e d t o t h e emergency room w i t h 
s e v e r e p a i n . He a l s o t e s t i f i e d t h a t he has l e g g i v e w a y 
p e r i o d i c a l l y . C l a i m a n t t e s t i f i e d t h a t he i s b e t t e r a b l e t o c o n t r o l 
h i s p a i n s i n c e s e e i n g Dr. L e c h n y r . 

The o n l y a t t e m p t a t work s e a r c h he has made was a s i x h o u r 
a t t e m p t a t d r i v i n g t r u c k . He i n d i c a t e d t h a t he t h o u g h t he m i g h t 
be a b l e t o work d o i n g m o t e l management, b u t t h a t he had n o t y e t 
a t t e m p t e d t o f i n d a j o b d o i n g so. 

Based on t h i s r e c o r d t h e c l a i m a n t has f a i l e d t o p r o v e t h a t he 
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i s permanently and t o t a l l y d i s a b l e d . ORS 656.206(3). There i s 
scant m e d i c a l evidence which supports the c l a i m o f permanent t o t a l 
d i s a b i l i t y . 

I n September 1978 Dr. Fleshrnan opined t h a t c l a i m a n t was 
unable t o work a t t h a t t i m e . However, i n October 1978 h i s o p i n i o n 
was t h a t c l a i m a n t should be considered f o r v o c a t i o n a l 
r e h a b i l i t a t i o n . 

I n March 1980 Dr. T s a i f e l t t h a t c l a i m a n t could not work. 
However, by September 1980 he notes t h a t c l a i m a n t ' s c o n d i t i o n was 
r e s o l v i n g . The l o g i c a l i n f e r e n c e i s t h a t by September 1980 Dr. 
T s a i no l o n g e r f e l t t h a t c l a i m a n t was permanently and t o t a l l y 
d i s a b l e d . 

Only Drs. C l i b b o r n and B r i n k u n e q u i v o c a l l y a s s e r t t h a t 
c l a i m a n t i s unable t o r e t u r n t o any type o f work. Even Dr. B r i n k 
i n d i c a t e d t h a t the c l a i m a n t might become employable f o l l o w i n g 
t r a i n i n g a t a p a i n c e n t e r . There i s no r e p o r t from Dr. B r i n k 
f o l l o w i n g c l a i m a n t ' s t r a i n i n g a t the p a i n c e n t e r so we do not know 
whether Dr. B r i n k b e l i e v e d t h a t c l a i m a n t could or could not work 
f o l l o w i n g h i s t r e a t m e n t a t the p a i n c e n t e r . 

On the o t h e r hand, s e v e r a l e x p e r t s have s t a t e d or i m p l i e d 
t h a t c l a i m a n t i s not permanently and t o t a l l y d i s a b l e d . Dr. 
Parvaresh f e l t t h a t c l a i m a n t i s not d i s a b l e d by h i s p s y c h o l o g i c a l 
problems. Orthopaedic C o n s u l t a n t s t w i c e placed c l a i m a n t ' s e n t i r e 
p h y s i c a l impairment i n the m i l d l y moderate ca t e g o r y . Dr. Brook 
f e l t t h a t a 10% d i s a b i l i t y r a t i n g adequately compensated the 
c l a i m a n t . Dr. Lechnyr s t a t e d a t the c o n c l u s i o n o f the p a i n c e n t e r 
t r e a t m e n t t h a t he t h ought c l a i m a n t could now be r e t r a i n e d . We 
conclude t h a t c l a i m a n t i s not permanently and t o t a l l y d i s a b l e d . 

Not o n l y has c l a i m a n t f a i l e d t o prove t h a t he i s permanently 
and t o t a l l y d i s a b l e d , he has a l s o f a i l e d t o s a t i s f y the work 
search r e q u i r e m e n t s of ORS 656.206(3). We f i n d t h a t he has f a i l e d 
t o make reasonable e f f o r t s t o seek r e g u l a r g a i n f u l employment. He 
has p a r t i c i p a t e d i n v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s o n l y once 
d e s p i t e s e v e r a l attempts t o get him t o do so. That e f f o r t was 
t e r m i n a t e d due t o an i n j u r y . He t e s t i f i e d t h a t he had o n l y 
a t t e m p t e d one j o b which was t r u c k d r i v i n g , however, he f e l t he 
could d r i v e t r u c k or work i n a m i l l i f he wore a body ca s t and he 
f e l t he could do motel management but had never t r i e d t o do so. 

F i n a l l y , we note t h a t c l a i m a n t has t w i c e r e f u s e d t r e a t m e n t 
which might have helped him w i t h h i s problems. See demons v. 
Roseburg Lumber Co., 34 0 r A p p l 3 5 ( 1 9 7 8 ) . H e r e f u s e d p s y c h i a t r i c 
e v a l u a t i o n and was, t h e r e f o r e , precluded from contemplated 
s u r g e r y . He a l s o r e f u s e d t o e n t e r the Northwest Pain C l i n i c . We 
do not reduce c l a i m a n t ' s award o f permanent d i s a b i l i t y because of 
these r e f u s a l s because c l a i m a n t d i d subsequently submit t o both a 
p s y c h i a t r i c e v a l u a t i o n and t o a p a i n c e n t e r approach. However, we 
note t h a t these r e f u s a l s are c h a r a c t e r i s t i c o f the c l a i m a n t ' s 
a t t i t u d e . He has been h o s t i l e and u n c o o p e r a t i v e a t n e a r l y every 
t u r n . There are s t r o n g i n d i c a t i o n s t h a t he i s unmotivated t o 
improve. He has seen c o u n t l e s s p h y s i c i a n s and v i s i t e d c o u n t l e s s 
emergency rooms i n an a t t e m p t a t f i n d i n g a magic cure and t o 
o b t a i n p a i n m e d i c a t i o n s . 

We agree w i t h Dr. Brooks who s t a t e d : "The p a t i e n t i s a 
r e l a t i v e l y young man amd c e r t a i n l y could not have d e r i v e d much 
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enjoyment f r o m the past few years o f medical dependency. I t i s 
time now t h a t he weaned h i m s e l f from t h i s . . . . " A c c o r d i n g l y , we 
r e v e r s e t h e Referee's award of permanent t o t a l d i s a b i l i t y and 
proceed t o r a t e the e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 

We [ a p p l y ] the r e g u l a t i o n s f o r r a t i n g d i s a b i l i t y found a t OAR 
436-65-600 e t seq. as a g u i d e l i n e . Claimant's age y i e l d s a -2 
f a c t o r . Claimant's e i g h t h grade e d u c a t i o n y i e l d s a +10 f a c t o r . 
There i s no impact, a t t r i b u t a b l e t o h i s a d a p t a b i l i t y or h i s mental 
c a p a c i t y . We a s s i g n a - I S f a c t o r f o r the e m o t i o n a l / p s y c h o l o g i c a l 
f a c t o r because we f i n d t h a t t h e r e i s evidence which i n d i c a t e s t h a t 
c l a i m a n t i s u n w i l l i n g t o a d j u s t t o h i s impairment. Labor market 
f i n d i n g s y i e l d a +15 f a c t o r . We a s s i g n an impairment r a t i n g o f 
+40 based p r i m a r i l y on Orthopaedic C o n s u l t a n t s ' r a t i n g of h i s 
e n t i r e impairment because we conclude t h a t h i s e n t i r e impairment 
was caused by the c o m b i n a t i o n of h i s two i n j u r i e s a t t r i b u t a b l e t o 
t h i s employer. Combining these f a c t o r s r e s u l t s i n a f i n d i n g t h a t 
c l a i m a n t i s e n t i t l e d t o an i n c r e a s e d permanent d i s a b i l i t y award o f 
35% or a t o t a l d i s a b i l i t y award o f 45%. 

On the q u e s t i o n of medical s e r v i c e s , we a f f i r m the Referee 
because we conclude t h e r e i s s u f f i c i e n t evidence t h a t h i s 
t r e a t m e n t s by Dr. C l i b b o r n are p a l l i a t i v e t r e a t m e n t s f o r 
c l a i m a n t ' s compensable i n j u r i e s . 

ORDER 

The Referee's o r d e r o f October 15, 1982 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Claimant i s awarded 112° f o r 35% 
unscheduled d i s a b i l i t y f o r a t o t a l award of 144° f o r 45% 
unscheduled d i s a b i l i t y i n l i e u o f the award f o r permanent t o t a l 
d i s a b i l i t y g r a n t e d by the Referee's o r d e r . The balance o f the 
Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $150 
f o r s e r v i c e s on Board re v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

DALE A. MI KOLAS, Claimant WCB 84-00698 
Michael B. Dye, Claimant's Attorney January 31, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant requests r e v i e w of Referee Seymour's o r d e r which 
upheld a D e t e r m i n a t i o n Order g r a n t i n g no award f o r permanent 
d i s a b i l i t y and approving an o f f s e t . 

The Board a f f i r m s and adopts those p o r t i o n s o f the Referee's 
o r d e r concerning e x t e n t o f d i s a b i l i t y . 

Concerning the o f f s e t i s s u e , the r e l e v a n t f a c t s are as 
f o l l o w s . As a r e s u l t of p r e m a t u r e l y p a i d permanent d i s a b i l i t y and 
o v e r p a i d temporary d i s a b i l i t y an overpayment e x i s t s o f $2,535.50. 
Of t h a t amount the SAIF C o r p o r a t i o n , a p p a r e n t l y r e l y i n g on the 
a d m i n i s t r a t i v e r u l e i n v a l i d a t e d i n Forney v. Western S t a t e s 
Plywood, 66 Or App 155 (1983), has u n i l a t e r a l l 5 o f f s e t $397.89. 
That amount must now be r e p a i d t o c l a i m a n t . Sandra J. Jaeger, 36 
Van N a t t a 375 (1984). 

However, the Referee a l s o a u t h o r i z e d SAIF t o o f f s e t the 
e n t i r e overpayment of $2,535.50 a g a i n s t f u t u r e compensation. We 
f i n d t h a t a u t h o r i z a t i o n t o be a p p r o p r i a t e . 
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ORDER 

The Referee's o r d e r dated June 19, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . Those p o r t i o n s of the Referee's o r d e r 
c o n c e r n i n g e x t e n t o f d i s a b i l i t y are a f f i r m e d . Those p o r t i o n s o f 
the Referee's o r d e r concerning an overpayment are m o d i f i e d . The 
SAIF C o r p o r a t i o n i s ordered t o repay c l a i m a n t the sums i t 
u n i l a t e r a l l y o f f s e t . SAIF i s a u t h o r i z e d t o o f f s e t i t s e n t i r e 
overpayment a g a i n s t f u t u r e d i s a b i l i t y b e n e f i t s . 

LYNN 0. NELSON, C l a i m a n t WCB 8 4 - 0 2 7 0 7 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s J a n u a r y 3 1 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n requests review of Referee Daron's or d e r 
t h a t o rdered i t t o c o n s i d e r as wages c o n t r i b u t i o n s made by the 
employer on c l a i m a n t ' s b e h a l f t o the P u b l i c Employee's Retirement 
System (PERS) and t o c l a i m a n t ' s medical and d e n t a l i n s u r e r s . The 
s o l e i s s u e on review i s whether these employer p a i d b e n e f i t s are 
"wages" w i t h i n the d e f i n i t i o n found i n ORS 656.005(27). We 
conclude t h a t they are not and r e v e r s e . 

Claimant was an employe of the U n i v e r s i t y of Oregon f o r 
s e v e r a l years. Beginning i n 1979, pursuant t o a c o n t r a c t between 
the S t a t e of Oregon and c l a i m a n t ' s l a b o r union, the S t a t e made 
c o n t r i b u t i o n s t o PERS on c l a i m a n t ' s b e h a l f i n l i e u o f a s a l a r y 
i n c r e a s e . Pursuant t o the same c o n t r a c t , the S t a t e p a i d f i x e d 
amounts on b e h a l f of c l a i m a n t f o r medical and d e n t a l i n s u r a n c e . 
Claimant was i n j u r e d on the j o b i n October 1983. SAIF d i d not 
c o n s i d e r the employer-paid b e n e f i t s as wages i n computing the r a t e 
c l a i m a n t was p a i d f o r temporary t o t a l d i s a b i l i t y . 

ORS 656.210 p r o v i d e s t h a t temporary t o t a l d i s a b i l i t y b e n e f i t s 
are c a l c u l a t e d based on a percentage of c l a i m a n t ' s wages. ORS 
656.005(27) d e f i n e s wages: 

"'Wages' means the money r a t e a t which the 
s e r v i c e rendered i s recompensed under the 
c o n t r a c t o f h i r i n g i n f o r c e a t the time of 
the a c c i d e n t , i n c l u d i n g reasonable value of 
board, r e n t , housing, l o d g i n g or s i m i l a r 
advantage r e c e i v e d from the employer." 

The Referee s t a t e d : 
"The use of the language 'or s i m i l a r 
advantage' was c l e a r l y i n t e n d e d t o p r o v i d e 
a comprehensive phrase t o encompass o t h e r 
b e n e f i t s of equal or s i m i l a r i n t e n t w i t h i n 
those employment c o n t r a c t agreements 
between employee and employer. I t i s my 
o p i n i o n t h a t the s p e c i f i c items i n d i s p u t e 
here are of s i m i l a r b e n e f i t i n the normal 
c o n t e m p l a t i o n of o r d i n a r y l i v i n g which 
e q u a l l y r e s u l t i n h e l p i n g m a i n t a i n the 
worker's f i n a n c i a l r e s p o n s i b i l i t y f o r 
h i m s e l f and h i s f a m i l y . T h e r e f o r e , I 
conclude t h a t c l a i m a n t i s e n t i t l e d t o have 
h i s c o n t r i b u t i o n s f o r P u b l i c Employee's 
Retirement System and medical and d e n t a l 
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i n s u r a n c e premiums i n c l u d e d w i t h i n h i s 
s a l a r y f o r purposes o f temporary d i s a b i l i t y 
c o m p u t a t i o n . " 

SAIF argues t h a t under g e n e r a l p r i n c i p l e s o f s t a t u t o r y 
c o n s t r u c t i o n , these employer pa i d b e n e f i t s are not wages as t h a t 
word i s used i n the s t a t u t e . I t a l s o r e l i e s on Morrison-Knudson 
C o n s t r u c t i o n Company v. H i l l y e r , 461 US , 103 SCt 2045, 76 LEd 
2d 194 (1983) i n which the U.S. Supreme Court co n s t r u e d a s i m i l a r 
p r o v i s i o n and concluded t h a t employer-paid pension b e n e f i t s are 
not wages. Claimant argues t h a t Morrison-Knudson i s w i t h o u t 
p r e c e d e n t i a l v a l u e . He c i t e s cases from o t h e r s t a t e s i n which 
such employer p a i d b e n e f i t s were found t o be wages. E.g., C i t y o f 
Tampa v. B a r t l e y , 413 So 2d 1380 ( F l a 1982). He a l s o c i t e s Oregon 
cases decided under o t h e r s t a t u t e s i n which wages has been g i v e n a 
broader d e f i n i t i o n than SAIF urges here. E.g., S t a t e ex r e l 
N i l s e n v. Oregon Motor A s s o c i a t i o n , 248 Or 133 (1967). 

. Because "wages" i s s p e c i f i c a l l y d e f i n e d i n the Oregon 
Workers' Compensation s t a t u t e s , cases decided under o t h e r Oregon 
s t a t u t e s have no p r e c e d e n t i a l value i n c o n s t r u i n g "wages" under 
the Workers' Compensation s t a t u t e . N a t u r a l l y , workers' 
compensation d e c i s i o n s from o t h e r j u r i s d i c t i o n s , i n c l u d i n g the 
f e d e r a l government, are not b i n d i n g upon us. However, these cases 
are u s e f u l f o r t h e i r r e a s o n i n g . 

A g e n e r a l p r i n c i p l e o f s t a t u t o r y c o n s t r u c t i o n s t a t e s t h a t 
where g e n e r a l words f o l l o w an enumeration o f s p e c i f i c items or 
c l a s s e s , the g e n e r a l words w i l l be construed as r e s t r i c t e d by the 
s p e c i f i c d e s i g n a t i o n so t h a t they i n c l u d e o n l y items o f the same 
k i n d o r c l a s s as those s p e c i f i c a l l y enumerated. S t a t e v. 
B r a n t l e y , 201 Or 637 (1954). I n ORS 656.005(27) the g e n e r a l 
phrase "or s i m i l a r advantage r e c e i v e d from the employer" f o l l o w s a 
s p e c i f i c enumeration o f "board, r e n t , housing [ o r ] l o d g i n g . " 
Thus, " s i m i l a r advantages r e c e i v e d from the employer" must be of 
the same c l a s s as the s p e c i f i c a l l y enumerated i t e m s . I n 
Morrison-Knudson, supra, t h e c o u r t a p p l i e d t h i s p r i n c i p l e t o 
pension c o n t r i b u t i o n s . 

" [ T ] h e narrow q u e s t i o n i s whether these 
c o n t r i b u t i o n s are a ' s i m i l a r advantage' t o 
board, r e n t , housing [ o r ] l o d g i n g . ' We 
hold t h a t they are not. Board, r e n t , 
housing or l o d g i n g are b e n e f i t s w i t h a 
pre s e n t value t h a t can be r e a d i l y converted 
i n t o a cash e q u i v a l e n t on the basis o f 
market v a l u e s . " Morrison-Knudson, supra 76 
L Ed 2d a t 199. 

The c o u r t concluded t h a t pension b e n e f i t s are of a d i f f e r e n t c l a s s 
because they cannot r e a d i l y be converted i n t o a cash e q u i v a l e n t on 
the b a s i s o f market v a l u e s . We agree w i t h t h a t a n a l y s i s and f i n d 
t h a t c o n t r i b u t i o n s t o PERS are not " s i m i l a r advantages" under ORS 
656.005(27) and are, t h e r e f o r e , not "wages" under the workers' 
compensation s t a t u t e s . 

F u r t h e r , the enumerated items i n the s t a t u t e are a l l b e n e f i t s 
r e c e i v e d by the employe from the employer. I n o t h e r words, the 
employe has an immediate r i g h t t o use and c o n t r o l them as soon as 
the employer makes them a v a i l a b l e . The PERS payments as w e l l as 
the m e d i c a l and d e n t a l premiums are b e n e f i t s which are pa i d by the 
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employer on the employe's b e h a l f . The employe does not 
i m m e d i a t e l y r e c e i v e them because t h e r e i s no immediate r i g h t t o 
use and c o n t r o l these employer p a i d b e n e f i t s . A c c o r d i n g l y , we 
conclude t h a t n e i t h e r the PERS c o n t r i b u t i o n s nor the m e d i c a l and 
d e n t a l premiums are " s i m i l a r advantages" under ORS 656.005(27). 
T h e r e f o r e , these employer p a i d b e n e f i t s should not be c o n s i d e r e d 
as wages i n computing c l a i m a n t ' s temporary d i s a b i l i t y r a t e . 

ORDER 

The Referee's o r d e r dated May 7, 1984 i s r e v e r s e d . 
L Y R I S J . REAM, C l a i m a n t WCB 7 9 - 1 0 3 3 0 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y J a n u a r y 3 1 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requests review o f those p o r t i o n s of Referee 
Pferdner's o r d e r which; (1) d e c l i n e d t o s e t a s i d e D e t e r m i n a t i o n 
Orders dated January 22, 1980 and J u l y 29, 1980 as p r e m a t u r e l y 
i s s u e d ; (2) upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f an a g g r a v a t i o n 
c l a i m r e l a t i v e t o c l a i m a n t ' s b r i e f h o s p i t a l i z a t i o n i n May of 1981; 
(3) d e c l i n e d t o award c l a i m a n t compensation f o r permanent t o t a l 
d i s a b i l i t y , i n s t e a d awarding an a d d i t i o n a l 96° (30%) unscheduled 
d i s a b i l i t y , t h ereby g r a n t i n g c l a i m a n t a t o t a l award o f 128° (40%) 
unscheduled d i s a b i l i t y f o r i n j u r y t o her low back; (4) and made a 
f i n d i n g t h a t the evidence seemed t o i n d i c a t e " t h e r e i s n ' t any 
causal r e l a t i o n s h i p between c l a i m a n t ' s p s y c h o l o g i c a l problems and 
the compensable i n j u r y o f September 10, 1977." 

On r e v i e w c l a i m a n t contends t h a t her c l a i m was p r e m a t u r e l y 
closed by the January and J u l y 1980 D e t e r m i n a t i o n Orders; i n the 
a l t e r n a t i v e , t h a t her c l a i m should be reopened f o r a worsened 
c o n d i t i o n i n May of 1981; i n the a l t e r n a t i v e , t h a t she i s e n t i t l e d 
t o an award f o r permanent t o t a l d i s a b i l i t y . I n a d d i t i o n , c l a i m a n t 
contends t h a t the. i s s u e of the c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l 
or p s y c h i a t r i c c o n d i t i o n was not b e f o r e the Referee, and, 
t h e r e f o r e , the Referee's f i n d i n g was i n a p p r o p r i a t e . 

We a f f i r m the Referee's order w i t h the f o l l o w i n g a d d i t i o n a l 
comments. On the i s s u e of c l a i m reopening f o r a worsened 
c o n d i t i o n i n May o f 1981, we are i n complete agreement w i t h the 
Referee's c o n c l u s i o n t h a t t h i s h o s p i t a l i z a t i o n r e p r e s e n t s a 
temporary e x a c e r b a t i o n which d i d not r e q u i r e reopening o f the 
c l a i m pursuant t o ORS 656.273. See J e f f r e y B a r n e t t , 36 Uan N a t t a 
1636 ( 1 9 8 4 ) ; B i l l y Joe Jones, 36 Van N a t t a 1230, 1235 (1984); 
Kenneth L. E l l i o t t , 36 Uan N a t t a 1141 (1984); see a l s o Hutchinson 
v. L o u i s i a n a - P a c i f i c , 67 Or App 577 (1984); Uan M. Brown, 36 Uan 
N a t t a 1109 (1984). The f a c t t h a t SAIF pa i d c l a i m a n t temporary 
t o t a l d i s a b i l i t y f o r the p e r i o d d u r i n g which she was h o s p i t a l i z e d 
c o n t r i b u t e s n o t h i n g t o the a n a l y s i s o f whether c l a i m a n t ' s 
c o n d i t i o n , i n f a c t , worsened t o a degree r e q u i r i n g c l a i m 
r e o p e n i n g . See ORS 656.018(4); 656.262(9). 

We agree w i t h c l a i m a n t w i t h r e g a r d t o her c o n t e n t i o n t h a t the 
Referee g r a t u i t o u s l y found t h a t c l a i m a n t ' s p s y c h o l o g i c a l or 
p s y c h i a t r i c , c o n d i t i o n was not compensable. As c l a i m a n t c o r r e c t l y 
n o t e s , t h e r e has been no " c l a i m " f o r a p s y c h o l o g i c a l or 
p s y c h i a t r i c c o n d i t i o n i n t h i s case, nor has SAIF accepted or 
denied a " c l a i m " f o r any such c o n d i t i o n . T h e r e f o r e , the Referee's 
" f i n d i n g " i s o f no e f f e c t . See e.g. John Losi n q e r , 36 Uan N a t t a 
239 ( 1 9 8 4 ) ; Kevin M c C a l l i s t e r , 34 Uan N a t t a 158 (1982); Samuel 
Weimorts, 32 Uan N a t t a 198 (1981). 



On the o t h e r hand, as the Referee c o r r e c t l y noted, i t i s uery 
d i f f i c u l t t o a c c u r a t e l y determine the n a t u r e and e x t e n t o f 
p h y s i c a l impairment a t t r i b u t a b l e t o c l a i m a n t ' s i n j u r y i n view o f 
c l a i m a n t ' s apparent p s y c h o l o g i c a l , or " f u n c t i o n a l , " problem. I t 
was incumbent upon the Referee, as i t i s upon the Board, t o award 
compensation o n l y f o r d i s a b i l i t y t h a t i s due t o the compensable 
i n j u r y . ORS 656.214(5). Thus, t o the e x t e n t t h a t a p o r t i o n o f 
c l a i m a n t ' s o v e r a l l impairment might be a t t r i b u t a b l e t o a c o n d i t i o n 
o t h e r than one which i s i n j u r y - r e l a t e d , i t was necessary f o r the 
Referee t o a s c e r t a i n how much of c l a i m a n t ' s o v e r a l l impairment i s 
a t t r i b u t a b l e t o her i n d u s t r i a l i n j u r y . See a l s o OAR 436-65-607. 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s apparent p s y c h o l o g i c a l or 
p s y c h i a t r i c c o n d i t i o n , separate and a p a r t from the i s s u e o f e x t e n t 
of permanent d i s a b i l i t y , was not a q u e s t i o n b e f o r e t he Referee. 
I t was a p p r o p r i a t e , however, f o r the Referee t o c o n s i d e r the 
evidence o f r e c o r d i n d i c a t i n g t h a t c l a i m a n t p r e s e n t l y s u f f e r s f r o m 
the e f f e c t s o f such a c o n d i t i o n . L i k e the Referee, we f i n d t h a t 
t he r e c o r d does not w a r r a n t t a k i n g t h i s c o n d i t i o n i n t o 
c o n s i d e r a t i o n i n awarding compensation f o r c l a i m a n t ' s 
i n j u r y - r e l a t e d l o s t e a r n i n g c a p a c i t y . On the q u e s t i o n o f the 
e x t e n t o f c l a i m a n t ' s i n j u r y - r e l a t e d impairment and consequent 
d i s a b i l i t y , we agree w i t h the Referee's assessment and, t h e r e f o r e , 
a f f i r m h i s or d e r i n t h i s r e g a r d . 

We agree w i t h the Referee's a n a l y s i s o f the premature c l a i m 
c l o s u r e i s s u e ( s ) , and we a f f i r m and adopt the r e l e v a n t p o r t i o n s o f 
hi s o r d e r . 

ORDER 

The Referee's o r d e r dated January 15, 1982 i s a f f i r m e d . 

J I M D. S H I P L E Y , C l a i m a n t T h i r d P a r t y T P - 8 4 0 1 3 
R i n g l e , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 3 1 , 1 9 8 5 
R i c h a r d s o n , e t a l . , A t t o r n e y s T h i r d P a r t y O r d e r 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
The SAIF C o r p o r a t i o n has moved the Board f o r an o r d e r 

pursuant t o ORS 656.593(1)(d) o r d e r i n g d i s t r i b u t i o n o f the 
proceeds f r o m c l a i m a n t ' s recovery i n a c i v i l a c t i o n . Claimant 
argues t h a t the recovery was not a g a i n s t a t h i r d person who caused 
a compensable i n j u r y t o c l a i m a n t and i s , t h e r e f o r e , not s u b j e c t t o 
s t a t u t o r y d i s t r i b u t i o n under the t h i r d p a r t y s t a t u t e . 

Claimant was employed as a c o r r e c t i o n a l o f f i c e r f o r Clackamas 
County on May 2, 1978 when he was s t r u c k i n the t h r o a t by an 
inmate. Claimant f i l e d a workers' compensation c l a i m a g a i n s t SAIF 
as the i n s u r e r f o r Clackamas County. He a l s o f i l e d a c i v i l a c t i o n 
a g a i n s t t he inmate. Claimant o b t a i n e d a judgment a g a i n s t t he 
inmate f o r $98,000. F o l l o w i n g e n t r y o f judgment, the inmate's 
l i a b i l i t y i n s u r e r denied r e s p o n s i b i l i t y f o r the judgment on the 
grounds t h a t i t i n s u r e d the inmate f o r n e g l i g e n c e , not f o r 
i n t e n t i o n a l a c t s . 

Claimant then f i l e d a c i v i l a c t i o n a g a i n s t t he inmate's 
i n s u r e r t o recover on the inmate's l i a b i l i t y p o l i c y . Claimant 
o b t a i n e d a j u r y v e r d i c t a g a i n s t t he i n s u r e r . Claimant has 
r e c e i v e d the proceeds from the i n s u r e r which i n c l u d e s the o r i g i n a l 
$98,000 judgment p l u s accrued i n t e r e s t f o r a t o t a l o f 
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a p p r o x i m a t e l y $122,000. Claimant now argues t h a t the $122,000 i s 
not s u b j e c t t o SAIF's l i e n under ORS 656.593(1) because t h a t 
r e c o v e r y i s a g a i n s t the t h i r d p a r t y ' s i n s u r e r r a t h e r than a g a i n s t 
the t h i r d p a r t y who a c t u a l l y caused c l a i m a n t ' s i n j u r y . We 
d i s a g r e e . 

ORS 656.593(1) p r o v i d e s i n p e r t i n e n t p a r t : 
" I f the worker ... e l e c t s [ s ] t o r ecover 
damages from the employer or t h i r d person, 
n o t i c e of such e l e c t i o n s h a l l be g i v e n the 
paying agency .... The proceeds of any 
damages recovered from an employer or t h i r d 
person by the worker... s h a l l be s u b j e c t t o 
a l i e n o f the paying agency...." 

ORS 656.578 p r o v i d e s i n p e r t i n e n t p a r t : 

" [ I ] f a worker r e c e i v e s a compensable 
i n j u r y due t o the n e g l i g e n c e or wrong of a 
t h i r d person... e n t i t l i n g him under ORS 
656.154 t o seek a remedy a g a i n s t such t h i r d 
person, such worker... s h a l l e l e c t whether 
t o t o recover damages a g a i n s t such . . . t h i r d 
person." 

ORS 656.154 p r o v i d e s : 

" I f the i n j u r y t o a worker i s due t o the 
n e g l i g e n c e or wrong o f a t h i r d person not 
i n the same employ, the i n j u r e d 
worker...may e l e c t t o seek a remedy a g a i n s t 
such t h i r d person." 

Claimant a p p a r e n t l y reads these s t a t u t e s t o g e t h e r t o stand 
f o r the p r o p o s i t i o n t h a t a recovery i s not s u b j e c t t o SAIF's 
s t a t u t o r y l i e n i f i t i s a g a i n s t the t h i r d p a r t y ' s l i a b i l i t y 
i n s u r e r r a t h e r than the t h i r d p a r t y h i m s e l f because the l i a b i l i t y 
i n s u r e r was not the p a r t y c u l p a b l e o f n e g l i g e n c e or wrong t o the 
c l a i m a n t . We d i s a g r e e because, i n t h i s case i t was the t h i r d 
p a r t y ' s n e g l i g e n c e which gave r i s e t o h i s i n s u r e r ' s duty t o pay. 
See, Lamb-Weston v. Ore. Auto I n s . Co., 219 Or 110, 113 (19 59); 
S t a t e Farm Mutual Auto I n s . Co. v. Brewer, 406 F 2d 610 ( 9 t h C i r 
1968) . 

The a c t i o n a g a i n s t the l i a b i l i t y i n s u r e r was founded on the 
u n d e r l y i n g l i a b i l i t y o f i t s i n s u r e d , the t h i r d p a r t y who caused 
c l a i m a n t ' s i n j u r y . To a l l o w c l a i m a n t t o keep the e n t i r e judgment 
o b t a i n e d a g a i n s t the l i a b i l i t y i n s u r e r w i t h o u t a l l o w i n g SAIF i t s 
s t a t u t o r y l i e n would, i n e f f e c t , a l l o w c l a i m a n t t o o b t a i n both 
worker's compensation b e n e f i t s and h i s t h i r d p a r t y recovery f o r 
the same i n c i d e n t . That would d e f e a t the obvious purpose of the 
t h i r d p a r t y s t a t u t e s . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s 
r e c o v e r y a g a i n s t the l i a b i l i t y i n s u r e r i s s u b j e c t t o SAIF's 
s t a t u t o r y l i e n . 

Claimant's a t t o r n e y a l s o argues t h a t he i s e n t i t l e d t o 
a t t o r n e y ' s fees of 40% o f the recovery i n the o r i g i n a l a c t i o n 
a g a i n s t the t h i r d p a r t y . Because t h a t judgment i s not b e f o r e us, 
we take no p o s i t i o n as t o how i t might be d i s t r i b u t e d were i t 
b e f o r e us. SAIF takes the p o s i t i o n t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o 33 1/3% of the judgment a g a i n s t the l i a b i l i t y 
i n s u r e r . We agree w i t h SAIF t h a t an a t t o r n e y ' s f e e o f 33 1/3% o f 
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the judgment a g a i n s t the l i a b i l i t y i n s u r e r i s a p p r o p r i a t e . 
A c c o r d i n g l y , the judgment a g a i n s t the l i a b i l i t y i n s u r e r s h a l l be 
d i s t r i b u t e d a c c o r d i n g t o the s t a t u t o r y f o r m u l a as o u t l i n e d a t page 
two o f SAIF's November 7, 1984 l e t t e r . 

$122,000 00 
1 ,000 00 

$123,000 00 
- 40,9 59 00 
$ 82,041 00 
- 4,000 00 
$ 78,041 00 
- 19,510 25 
$- 58, 530. 75 

Judgment ( p l u s accrued i n t e r e s t ) 
Costs and disbursements 

A t t o r n e y fees (33 1/3 %) 

Legal Costs 

Claimant's share (25 % ) 
SAIF's share 

IT IS SO ORDERED 

ANDREW S I M E R , C l a i m a n t 
S c h o u b o e , e t a l . , C l a i m a n t ' s A t t o r n e y s 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 1 - 0 6 7 4 0 
J a n u a r y 3 1 , 1 9 8 5 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer requests r e v i e w of those p o r t i o n s 
of Referee Galton's o r d e r which: (1) s e t aside i t s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m ; (2) s e t aside i t s p a r t i a l d e n i a l s o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n and l e f t t a r d y u l n a r 
c o n d i t i o n ; and (3) awarded c l a i m a n t a t t o r n e y fees t o t a l l i n g $2500 
f o r s e t t i n g aside the a g g r a v a t i o n d e n i a l and $1250 f o r s e t t i n g 
a s i d e the p a r t i a l d e n i a l s . The employer contends the d e n i a l s 
should be r e i n s t a t e d and the a t t o r n e y fee awards reduced, i f not 
e l i m i n a t e d . Claimant c r o s s - r e q u e s t s review contending: (1) he 
should be found permanently and t o t a l l y d i s a b l e d as o f the date of 
h i s compensable i n j u r y ; (2) the employer should be assessed a 
p e n a l t y f o r a l l e g e d l y improper c o n t a c t w i t h an a t t e n d i n g 
p h y s i c i a n ; and (3) he i s e n t i t l e d t o an i n c r e a s e i n h i s award of 
a t t o r n e y f e e s . 

E n c l o s i n g an a d d i t i o n a l medical r e p o r t from one of c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n s , c l a i m a n t has requested t h a t the r e c o r d be 
reopened. The r e p o r t concerns a change i n c l a i m a n t ' s c o n d i t i o n 
s i n c e the date of the h e a r i n g . We t r e a t t h i s r e q u e s t as a motion 
t o remand f o r the t a k i n g o f f u r t h e r evidence. 

We deny the motion f o r remand. We conclude from our r e v i e w 
of t h e r e c o r d t h a t t h i s case has not been " i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 
656.295(5). 

We f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h the 
c o m p e n s a b i l i t y o f h i s l e f t t a r d y u l n a r c o n d i t i o n . T h e r e f o r e , we 
r e v e r s e t h a t p o r t i o n of the Referee's o r d e r which s e t a s i d e the 
employer's d e n i a l o f t h i s c o n d i t i o n . 

Claimant was 50 years o f age a t the time o f h e a r i n g . I n 
A p r i l 1977, w h i l e w o r k i n g as a heavy c o n s t r u c t i o n worker, c l a i m a n t 
f e l l a p p r o x i m a t e l y 16 f e e t o f f a l a d d e r . The calcaneus bone i n 
h i s r i g h t f o o t was f r a c t u r e d when he landed on a r o c k . Surgery 
was performed and the f o o t was placed i n a c a s t . Since the i n j u r y 
c l a i m a n t has experienced f r e q u e n t s w e l l i n g and d i s c o m f o r t i n the 
f o o t and a n k l e . Although c l a i m a n t t e s t i f i e d t h a t he "popped" h i s 
l e f t elbow d u r i n g h i s l a n d i n g and subsequent som e r s a u l t , t h e r e i s 
no m e d i c a l h i s t o r y c o r r o b o r a t i n g h i s t e s t i m o n y . 
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The c l a i m has been closed and reopened s e v e r a l t i m e s . As o f 
the most r e c e n t c l a i m c l o s u r e , i n November 1982, c l a i m a n t had 
r e c e i v e d 40% scheduled r i g h t f o o t d i s a b i l i t y and 30% unscheduled 
low back d i s a b i l i t y . 

The f i r s t r e p o r t o f l e f t u l n a r problems appears i n a March 
1979 medical r e p o r t from Dr. Bocek, an a t t e n d i n g o r t h o p e d i s t . Dr. 
Bocek r e p o r t e d t h a t c l a i m a n t complained t h a t s i n c e h i s 
h o s p i t a l i z a t i o n , c l a i m a n t had experienced some u l n a r nerve 
p a r e s t h e t h e s i a s i n the l e f t arm. Dr. Bocek opined t h a t t h i s 
problem " c o u l d have come from bad p o s i t i o n . " N o t i n g t h a t c l a i m a n t 
was u s i n g a cane which had r e s u l t e d i n i n c r e a s i n g low back 
problems, the d o c t o r s t a t e d t h a t he saw t h i s "bad p o s i t i o n " 
problem i n h i s p a t i e n t s "every so o f t e n i n s p i t e o f t r y i n g t o 
brace them and pad them." 

I n May 1979 c l a i m a n t advised the Orthopaedic C o n s u l t a n t s t h a t 
the l e f t u l n a r nerve problem was a c o m p l i c a t i o n o f h i s ankle 
o p e r a t i o n i n t h a t he had developed a h a b i t o f l e a n i n g on the 
elbow. The C o n s u l t a n t s suspected a l e f t t a r d y u l n a r p a l s y 
problem, but i s s u e d no o p i n i o n as t o c a u s a t i o n . 

A second panel o f the Orthopaedic C o n s u l t a n t s examined 
c l a i m a n t i n J u l y 1980. Claimant advised the C o n s u l t a n t s t h a t 
"sometime f o l l o w i n g " the A p r i l 1977 i n j u r y he had developed 
numbness i n the l e f t r i n g and l i t t l e f i n g e r . According t o the 
C o n s u l t a n t s ' r e p o r t , c l a i m a n t had s u f f e r e d no d i r e c t i n j u r y t o the 
l e f t elbow or hand i n the A p r i l 1977 f a l l . The C o n s u l t a n t s 
diagnosed l e f t sensory t a r d y u l n a r nerve p a l s y . However, they 
f e l t the c o n d i t i o n was u n r e l a t e d t o the compensable i n j u r y . 

Another panel o f the Orthopaedic C o n s u l t a n t s examined 
c l a i m a n t i n September 1983. No f u r t h e r h i s t o r y concerning the 
l e f t elbow problem was taken, presumably because the m a j o r i t y of 
c l a i m a n t ' s c u r r e n t symptoms p e r t a i n e d t o h i s r i g h t a n k l e and low 
back. The C o n s u l t a n t s diagnosed " p o s s i b l e l e f t t a r d y u l n a r p a l s y , 
u n r e l a t e d t o i n j u r y by h i s t o r y . " ~ 

Soon a f t e r r e c e i v i n g the Orthopaedic C o n s u l t a n t ' s l a t e s t 
r e p o r t , the employer i s s u e d i t s p a r t i a l d e n i a l o f c l a i m a n t ' s l e f t 
t a r d y u l n a r palsy c o n d i t i o n . 

The Referee concluded t h a t c l a i m a n t ' s c r e d i b l e t e s t i m o n y 
r e g a r d i n g the mechanics of the 1977 i n j u r y and the med i c a l 
evidence, "on balance", s l i g h t l y preponderated t o e s t a b l i s h 
c o m p e n s a b i l i t y o f the l e f t t a r d y u l n a r palsy c o n d i t i o n . The 
Referee who decided t h i s case. Referee G a l t o n , was not the Referee 
who was present a t the h e a r i n g a t which t e s t i m o n y was taken. 
Referee W i l l i a m s was pr e s e n t a t t h a t h e a r i n g , but r e t i r e d b e f o r e a 
f i n a l d e c i s i o n i n the case could be rendered. However, Referee 
W i l l i a m s i s s u e d an i n t e r i m order concerning c r e d i b i l i t y . The 
Referee s t a t e d as f o l l o w s : 

"[M]y f i n d i n g s are t h a t t h e r e was n o t h i n g 
i n the demeanor of the witnesses or the 
manner of t e s t i f y i n g t h a t a f f o r d s me 
s p e c i a l i n s i g h t i n t o the c r e d i b i l i t y o f the 
wi t n e s s e s . An examina t i o n o f the t e s t i m o n y 
as i t w i l l be t r a n s c r i b e d along w i t h a 
comparison o f the e x h i b i t s w i l l a f f o r d any 
r e f e r e e as good an o p p o r t u n i t y o f 
d e t e r m i n i n g c r e d i b i l i t y as I have." 
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ft Referee's f i n d i n g on c r e d i b i l i t y i s g e n e r a l l y e n t i t l e d t o 
g r e a t d e f e r e n c e . Humphrey v. SftIF, 58 Or App 360 (1982). 
However, where t h a t f i n d i n g or c o n c l u s i o n i s based on an o b j e c t i v e 
e v a l u a t i o n of the substance o f the w i t n e s s ' t e s t i m o n y the Referee 
has no g r e a t e r advantage i n making t h a t assessment than we do on 
de novo re v i e w . Davies v. Hanel Lbr. Co., 67 Or App 35, 38 ( 1 9 8 4 ) . 

I n the p r e s e n t case Referee G a l t o n d i d not have the 
o p p o r t u n i t y t o observe the c l a i m a n t t e s t i f y . The Referee who 
observed the c l a i m a n t a t h e a r i n g e x p r e s s l y found t h a t an 
e x a m i n a t i o n o f the t r a n s c r i p t and r e c o r d would a f f o r d any Referee 
as good an o p p o r t u n i t y t o determine c r e d i b i l i t y . We assume t h a t 
such a f i n d i n g would extend t o our e x a m i n a t i o n of the r e c o r d on de 
novo re v i e w . T h e r e f o r e , we accord no deference t o the Referee's 
f i n d i n g on c l a i m a n t ' s c r e d i b i l i t y . 

The a l l e g e d r e l a t i o n s h i p between c l a i m a n t ' s f a l l and h i s 
elbow c o n d i t i o n presents a complex medical q u e s t i o n of c a u s a t i o n . 
A c c o r d i n g l y , t h i s i s s u e must be r e s o l v e d by competent me d i c a l 
evidence. U r i s v. Compensation Department, 247 Or 420 (1967). 
The medical evidence i n s u p p o r t of c o m p e n s a b i l i t y i s c o n t a i n e d i n 
Dr. Bocek's March 1979 r e p o r t . Dr. Bocek concluded t h a t 
c l a i m a n t ' s l e f t arm numbness "could have come from bad p o s i t i o n " 
s i n c e c l a i m a n t ' s h o s p i t a l i z a t i o n . We i n t e r p r e t Dr. Bocek's 
o p i n i o n as one couched i n terms o f p o s s i b i l i t y t h a t t h e 1977 a n k l e 
i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s l e f t elbow c o n d i t i o n . 
Such an o p i n i o n i s i n s u f f i c i e n t t o s u s t a i n c l a i m a n t ' s burden of 
p r o o f . Gormley v. SAIF, 52 Or App 1055, 1060 (1981). 

Furthermore, Dr. Bocek's h i s t o r y of the onset o f c l a i m a n t ' s 
l e f t arm problems i s i n c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y t h a t 
he i n j u r e d the elbow d u r i n g h i s 1977 f a l l . M e d ical evidence on 
c a u s a t i o n i s only as competent as the medical h i s t o r y upon which 
i t i s based. Charlene Devereaux, 36 Van N a t t a 911 (1984). 
Consequently, we f i n d Dr. Bocek's o p i n i o n t o be unpersuasive. 

N e i t h e r the l a y t e s t i m o n y nor the medical evidence 
p e r s u a s i v e l y preponderates toward a f i n d i n g t h a t the l e f t t a r d y 
u l n a r c o n d i t i o n i s compensable. T h e r e f o r e , we conclude t h a t 
c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o o f . 

We a l s o modify t h a t p o r t i o n o f the o r d e r concerning the 
awards o f a t t o r n e y f e e s . We f i n d the awards t o be e x c e s s i v e . 

Claimant's a t t o r n e y was awarded $2500 f o r s e r v i c e s rendered 
i n s e t t i n g aside the d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
A t t o r n e y fee awards are based on e f f o r t s expended and r e s u l t s 
o b t a i n e d . OAR 43 8-47-010(2). Although t h i s case d i d i n v o l v e 
t h r e e h e a r i n g appearances, the m a j o r i t y o f the time and a l l o f the 
t e s t i m o n y was compiled a t one h e a r i n g . U n q u e s t i o n a b l y , the 
a g g r a v a t i o n i s s u e i n v o l v e d a c o m p l i c a t e d s e t of c i r c u m s t a n c e s ; 
p r o c e d u r a l , f a c t u a l and medical. However, we f i n d t h a t an 
a t t o r n e y ' s f e e of $1800 would be more a p p r o p r i a t e . 

Claimant's a t t o r n e y was a l s o awarded $1250 f o r s e r v i c e s 
rendered i n s e t t i n g aside the p a r t i a l d e n i a l s o f c l a i m a n t ' s back 
c o n d i t i o n and l e f t u l n a r c o n d i t i o n . Not only do we f i n d t h i s 
award o v e r l y generous, but i t must be f u r t h e r reduced due t o our 
r e i n s t a t e m e n t of the " l e f t u l n a r " d e n i a l . However, the r e c o r d 
does suggest t h a t the "back" d e n i a l presented a complex i s s u e f o r 
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which the e f f o r t s o f c l a i m a n t ' s a t t o r n e y are amply documented. I n 
a d d i t i o n , the r e s u l t s o b t a i n e d from these e f f o r t s were o f 
s i g n i f i c a n t importance t o c l a i m a n t . A p p l y i n g the g e n e r a l 
p r i n c i p l e s of OAR 438-47-010(2), we f i n d t h a t an a t t o r n e y ' s f e e o f 
$700 would be more a p p r o p r i a t e . 

We a f f i r m the r e m a i n i n g p o r t i o n s of the Referee's o r d e r . 
ORDER 

The Referee's o r d e r dated March 21, 1984 i s a f f i r m e d i n p a r t , 
m o d i f i e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n which set. 
a s i d e the s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s 
l e f t t a r d y u l n a r palsy c o n d i t i o n i s reuersed. The employer's 
p a r t i a l d e n i a l of c l a i m a n t ' s l e f t t a r d y u l n a r palsy c o n d i t i o n , 
i s s u e d September 20, 1983, i s r e i n s t a t e d and a f f i r m e d . Those 
p o r t i o n s of the order which awarded c l a i m a n t a t t o r n e y ' s fees are 
m o d i f i e d . Claimant's a t t o r n e y i s awarded $1800 f o r s e r v i c e s a t 
h e a r i n g f o r p r e v a i l i n g on the denied a g g r a v a t i o n c l a i m . 
Claimant's a t t o r n e y i s awarded $700 f o r s e r v i c e s a t h e a r i n g f o r 
p r e v a i l i n g on the p a r t i a l l y denied low back c o n d i t i o n . The 
remainder o f the Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded $600 f o r s e r v i c e s on Board review p e r t a i n i n g t o the 
c o m p e n s a b i l i t y i s s u e s f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m and c u r r e n t 
low back c o n d i t i o n . 

ROLAND F. SKOGLIE, Claimant WCB 8 3 - 1 2 2 3 9 
Evohl F. Malagon, Claimant's Attorney January 3 1 , 1 9 8 5 
SAIF Corp Legal, Defense Attorney Order on Reconsideration 
Claimant has requested r e c o n s i d e r a t i o n o f the Board's Order 

on Review dated January 9, 1985. 

The r e q u e s t i s g r a n t e d . At i s s u e i n t h i s case i s c l a i m a n t ' s 
e n t i t l e m e n t t o a p e n a l t y and a t t o r n e y fee f o r the SAIF 
C o r p o r a t i o n ' s a l l e g e d unreasonable f a i l u r e t o pay temporary t o t a l 
d i s a b i l i t y f o r the p e r i o d from December 20, 1983 t h r o u g h 
January 22, 1984 i n c o n n e c t i o n w i t h c l a i m a n t ' s a l l e g e d 
a g g r a v a t i o n . Pursuant t o ORS 656.273(6), i n t e r i m compensation 
must be p a i d w i t h i n 14 days o f r e c e i p t of n o t i c e or knowledge of 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from a worsened 
c o n d i t i o n , unless the a g g r a v a t i o n c l a i m i s e a r l i e r denied. Upon a 
f i n d i n g o f unreasonable delay or r e f u s a l of compensation, 
p e n a l t i e s o f up t o 25% o f amounts then due, plus a t t o r n e y ' s fees 
may be assessed. ORS 656.262(10); ORS 656.382. 

The Referee found t h a t Dr. Samuel's December 22, 1983 r e p o r t 
d i d not c o n s t i t u t e a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work due t o a 
worsened c o n d i t i o n , but t h a t Dr. Samuel's January 13, 1984 l e t t e r 
d i d s a t i s f y the s t a t u t o r y n o t i c e r e q u i r e m e n t . Claimant's b r i e f on 
r e v i e w urged t h a t we base our d e c i s i o n on a f i n d i n g t h a t the 
January 13, 1984 l e t t e r was s u f f i c i e n t . Claimant d i d not 
c h a l l e n g e the Referee's f i n d i n g w i t h r e f e r e n c e t o the December 22, 
1983 r e p o r t . As n e i t h e r p a r t y i n i t s b r i e f q u e s t i o n e d the 
Referee's f i n d i n g w i t h r e s p e c t t o Dr. Samuel's December 22, 1983 
r e p o r t , we d i d not reexamine i t . See Michael R. P e t k o v i c h , 34 Uan 
N a t t a 98 (1982). We d e c l i n e c l a i m a n t ' s b e l a t e d i n v i t a t i o n t o do 
so on r e c o n s i d e r a t i o n . 

SAIF p a i d i n t e r i m compensation from January 23, 1984, the 
date i t r e c e i v e d Dr. Samuel's January 13, 1984 l e t t e r . I n our 
Order on Review we re v e r s e d t h a t p o r t i o n of the Referee's o r d e r 
awarding a p e n a l t y and a t t o r n e y ' s fee f o r f a i l u r e t o t i m e l y pay 
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temporary t o t a l d i s a b i l i t y compensation, f i n d i n g t h a t SAIF had not 
acted unreasonably. On r e c o n s i d e r a t i o n , the Board adheres t o i t s 
f o r m e r o r d e r . 

IT IS SO ORDERED. 

BARBARA A. WHEELER, C l a i m a n t WCB 8 0 - 0 4 7 1 0 & 8 1 - 0 3 5 1 9 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 3 1 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF C o r p o r a t i o n requests r e v i e w o f those p o r t i o n s o f 
Referee Galton's o r d e r which: (1) s e t aside i t s d e f a c t o d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , remanding the c l a i m t o SAIF f o r 
payment o f b e n e f i t s p r o v i d e d by law, s p e c i f i c a l l y i n c l u d i n g 
temporary t o t a l d i s a b i l i t y b e n e f i t s commencing September 2, 1980, 
l e s s amounts p r e v i o u s l y p a i d ; (2) awarded a 25% p e n a l t y on a l l 
temporary d i s a b i l i t y b e n e f i t s delayed, denied and payable t h r o u g h 
the date o f the o r d e r ; and (3) awarded c l a i m a n t ' s a t t o r n e y t o t a l 
fees o f $3,000 f o r p r e v a i l i n g on the d e f a c t o d e n i a l and s e c u r i n g 
p e n a l t i e s f o r c l a i m a n t . 

The Board a f f i r m s and adopts the o r d e r o f the Referee as i t 
r e l a t e s t o the c o m p e n s a b i l i t y o f the a g g r a v a t i o n c l a i m and 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y compensation. We 
modify the Referee's awards o f p e n a l t i e s and a t t o r n e y ' s f e e s , 
however. 

ORS 656.273(6) p r o v i d e s : 

"A c l a i m s u b m i t t e d i n accordance w i t h t h i s 
s e c t i o n s h a l l be processed by the i n s u r e r 
or s e l f - i n s u r e d employer i n accordance w i t h 
the p r o v i s i o n s of ORS 656.262, except t h a t 
the f i r s t i n s t a l l m e n t of compensation due 
under ORS 656.262(4) s h a l l be p a i d no l a t e r 
than the 14th day a f t e r the s u b j e c t 
employer has n o t i c e or knowledge o f 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work 
r e s u l t i n g from the worsened c o n d i t i o n . " 

I n d e t e r m i n i n g when the p e r i o d f o r which i n t e r i m compensation 
should have been pa i d commenced we look not t o when the worsened 
c o n d i t i o n rendered c l a i m a n t unable t o work, but t o when SAIF 
l e a r n e d t h a t c l a i m a n t was unable t o work due t o a worsening. 
Claimant was h o s p i t a l i z e d f o r t r a c t i o n by Dr. Lowry on 
September 2, 1980. I n h i s a d m i t t i n g notes he r e p o r t e d t h a t she 
had been unable t o walk w e l l and had experienced l e g cramps. As 
noted above, we a f f i r m the Referee's f i n d i n g t h a t these symptoms 
demonstrate a worsening o f c l a i m a n t ' s c o n d i t i o n s i n c e the issuance 
o f the May 5, 1980 D e t e r m i n a t i o n Order. SAIF d i d not r e c e i v e Dr. 
Lowry's September 2, 1980 a d m i t t i n g notes u n t i l December 26, 1980, 
however. 

SAIF l e a r n e d of the h o s p i t a l i z a t i o n from c l a i m a n t ' s a t t o r n e y 
on September 16, 1980. Dr. Lowry's o f f i c e v e r i f i e d by telephone 
on September 17, 1980 time l o s s from September 2 t h r o u g h 9. On 
October 8, 1980, SAIF f i r s t r e c e i v e d w r i t t e n n o t i c e o f the 
h o s p i t a l i z a t i o n , w i t h Dr. Lowry's d i s c h a r g e notes i n d i c a t i n g t h a t 
the t r a c t i o n had been o f minimal b e n e f i t . The f a c t of h o s p i t a l 
confinement i s s u f f i c i e n t t o show an i n a b i l i t y t o work, but i n and 

- 1 2 2 -



of i t s e l f i s i n s u f f i c i e n t t o prove a worsening. Cf. Theresa L. 
Welch, 35 Van N a t t a 1724 (1984) (worsening not i n f e r r e d f rom 
o u t p a t i e n t surgery t o remove c y s t s ) . 

Dr. Lowry's October 22, 1980 l e t t e r , r e c e i v e d by SAIF on 
October 24, 1980, noted the h o s p i t a l i z a t i o n and t h a t c l a i m a n t had 
been r e l e a s e d t c . l i g h t ;duty work on September!<"24 ;r 1980. On 
November 13, 1980 SAIF r e c e i v e d a supplemental r e p o r t from Dr. 
C l i b b o r n , a c h i r o p r a c t o r i n v o l v e d i n c l a i m a n t ' s care, s t a t i n g t h a t 
c l a i m a n t was not r e l e a s e d f o r work, not m e d i c a l l y s t a t i o n a r y and 
should be r e c e i v i n g compensation b e n e f i t s i n c o n n e c t i o n w i t h her 
low back c o n d i t i o n . 

We f i n d t h a t from December 26, 1980, SAIF had l e g a l l y 
s u f f i c i e n t n o t i c e or knowledge o f m e d i c a l l y v e r i f i e d i n a b i l i t y t o 
work r e s u l t i n g from the worsened c o n d i t i o n . SAIF's f a i l u r e t o 
commence i n t e r i m compensation w i t h i n 14 days of t h a t date and i t s 
f a i l u r e t o accept or deny the c l a i m w i t h i n 60 days were 
unreasonable, j u s t i f y i n g a 25% p e n a l t y on i n t e r i m compensation due 
f r o m t h a t date f o r w a r d . 

The Referee awarded c l a i m a n t ' s a t t o r n e y a t o t a l o f $3,000 f o r 
s e r v i c e s a t h e a r i n g ; $2,250 f o r p r e v a i l i n g on the d e n i a l p l u s $750 
f o r p r e v a i l i n g on the i s s u e s of unreasonable r e s i s t a n c e and delay 
and s e c u r i n g p e n a l t i e s . I n d e t e r m i n i n g the reasonableness o f 
a t t o r n e y ' s f e e s , s e v e r a l f a c t o r s must be c o n s i d e r e d : (1) time 
devoted t o the case; (2) c o m p l e x i t y of the issues i n v o l v e d ; (3) 
v a l u e of the i n t e r e s t i n v o l v e d ; (4) s k i l l and s t a n d i n g o f counsel; 
(5) n a t u r e of the proceedings; and (6) r e s u l t s secured. Muncy v. 
SAIF, 19 Or App 783, 787-788 (1974). Absent an a f f i d a v i t from 
c l a i m a n t ' s a t t o r n e y s e t t i n g f o r t h d e t a i l e d time and s e r v i c e 
r e c o r d s , we cannot j u s t i f y such an e x t r a o r d i n a r y fee i n t h i s 
case. Our r e v i e w of the r e c o r d i n l i g h t o f the p e r t i n e n t 
c o n s i d e r a t i o n s suggests t h a t $2,000 would be a more a p p r o p r i a t e 
t o t a l a t t o r n e y fee award; $1,500 f o r p r e v a i l i n g on the d e n i a l plus 
$500 f o r p r e v a i l i n g on the issues of unreasonable r e s i s t a n c e and 
delay and s e c u r i n g p e n a l t i e s . We modify the Referee's o r d e r 
a c c o r d i n g l y . 

The Referee's o r d e r dated May 3, 1982 i s a f f i r m e d i n p a r t and 
m o d i f i e d i n p a r t . The Referee's order i s m o d i f i e d t o award a 25% 
p e n a l t y o n l y on i n t e r i m compensation due f o r the p e r i o d from 
December 26, 1980 t h r o u g h the date of the Referee's o r d e r . The 
Referee's o r d e r i s a l s o m o d i f i e d t o award c l a i m a n t ' s a t t o r n e y a 
t o t a l sum of $2,000 f o r s e r v i c e s a t h e a r i n g . The Referee's order 
i s a f f i r m e d i n a l l o t h e r r e s p e c t s . Claimant's a t t o r n e y i s awarded 
$450 f o r s e r v i c e s on Board review, t o be p a i d by the SAIF 
C o r p o r a t i o n . 

ORDER 

JOHN E . C A I N , C l a i m a n t 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y 
J o h n L . S v o b o d a , D e f e n s e A t t o r n e y 
S A I F C o r p L e n a ! , D e f e n s e A t t o r n e y 
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The Board d e c l i n e s t o c o n s i d e r c l a i m a n t ' s a d d i t i o n a l evidence 
because we have no a u t h o r i t y t o do so under ORS 656.295(5). The 
Board a l s o denies the motion t o remand. The evidence c l a i m a n t 
seeks t o have a d m i t t e d concerns r e p o r t s o f a surgery which 
o c c u r r e d a f t e r the h e a r i n g . I n our Order on Review we o n l y 
c o n s i d e r e d whether c l a i m a n t had proven an a g g r a v a t i o n as o f the 
time of h e a r i n g . A m a j o r i t y o f the Board concluded t h a t he had 
n o t . As we noted i n our o r d e r : 

"We take no p o s i t i o n oh whether c l a i m a n t 
should have surgery because the r e c o r d does 
not r e v e a l t h a t a u t h o r i z a t i o n has been 
requested f o r s u r g e r y . Dr. Smith merely 
s t a t e s t h a t c l a i m a n t 'should be o f f e r e d 
s u r g i c a l e x p l o r a t i o n . ' I f surgery i s 
requested and the surgery i s found 
reasonable and necessary, then c l a i m a n t may 
be e n t i t l e d t o have h i s c l a i m reopened a t 
the time he a c t u a l l y submits t o s u r g e r y . " 

Thus, Dr. Smith's surgery r e p o r t s are p r o p e r l y the s u b j e c t of 
another c l a i m f o r a g g r a v a t i o n . 

On r e c o n s i d e r a t i o n of our o r d e r , we adhere t o our o r i g i n a l 

Claimant's motion f o r the Board t o c o n s i d e r a d d i t i o n a l 
evidence or i n the a l t e r n a t i v e t o remand t o the hearings d i v i s i o n 
i s denied. The Board's Order on Review dated January 9, 1985 i s 
adhered t o and r e p u b l i s h e d . 

This m a t t e r i s b e f o r e the Board on the SAIF C o r p o r a t i o n ' s 
p e t i t i o n f o r an order d i s t r i b u t i n g the proceeds of a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by s e t t l e m e n t o f a c i v i l a c t i o n i n i t i a t e d by 
c l a i m a n t . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) ; 656.593(3). 

The u n d e r l y i n g f a c t s are not i n d i s p u t e . Claimant s u s t a i n e d 
i n j u r i e s as a r e s u l t of a motor v e h i c l e a c c i d e n t i n June o f 1981, 
which o c c u r r e d w h i l e he was a c t i n g i n the course of h i s 
employment. Claimant f i l e d a.workers' compensation c l a i m , which 
was accepted, and b e n e f i t s were pa i d i n accordance w i t h law. I n 
a d d i t i o n to. f i l i n g a workers' compensation c l a i m , c l a i m a n t e l e c t e d 
t o pursue a c i v i l a c t i o n f o r damages a g a i n s t an a l l e g e d l y 
n e g l i g e n t t h i r d p a r t y . ORS 656.154; 656.578. 

The c l a i m was i n i t i a l l y accepted as n o n d i s a b l i n g ; however, 
c l a i m a n t ' s p h y s i c i a n , Dr. F i s h e r , c e r t i f i e d i n September o f 1981 
t h a t c l a i m a n t had been t o t a l l y i n c a p a c i t a t e d from June 16, 1981 t o 
J u l y 13, 1981. A p p a r e n t l y on the basis of t h i s p h y s i c i a n ' s 

o r d e r . 
ORDER 

DOUGLAS N'. RAY, C l a i m a n t 
E d e r & S c h m i d t , C l a i m a n t ' s A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
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I n October 1982, Dr. F i x , who was then c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n , advised SAIF t h a t he was c o n t i n u i n g t o t r e a t c l a i m a n t 
f o r the e f f e c t s of h i s compensable i n j u r y . Dr. Fix s t a t e d t h a t he 
was "amazed" t h a t the c l a i m had been closed i n 1981. He r e p o r t e d 
t h a t c l a i m a n t ' s t r e a t m e n t i n the i n t e r i m had been p r o g r e s s i v e and 
u n i n t e r r u p t e d . He a l s o i n d i c a t e d t h a t , u n f o r t u n a t e l y , c l a i m a n t ' s 
c o n d i t i o n had not changed and was c o n t i n u i n g t o plague him. SAIF 
then reopened the c l a i m f o r payment of a d d i t i o n a l temporary 
d i s a b i l i t y and t h e r e a f t e r s u b m i t t e d the c l a i m f o r r e c l o s u r e . A 
D e t e r m i n a t i o n Order dated December 6, 1982, r e c l o s e d the c l a i m 
w i t h an a d d i t i o n a l award f o r temporary t o t a l d i s a b i l i t y f rom 
August 10, 1982 t h r o u g h August 23, 1982. Claimant requested a 
h e a r i n g c o n t e s t i n g t h i s D e t e r m i n a t i o n Order, c l a i m i n g e n t i t l e m e n t 
t o an award f o r permanent p a r t i a l d i s a b i l i t y . 

I n January 1984\ c l a i m a n t s e t t l e d h i s t h i r d p a r t y a c t i o n f o r 
the approximate sum of $29,700, w i t h SAIF's a p p r o v a l . See ORS 
656.587. A d i s p u t e arose concerning the e x t e n t o f SAIF's l i e n f o r 
accrued c l a i m c o s t s , and the m a t t e r was s u b m i t t e d t o the Board f o r 
r e s o l u t i o n . SAIF advised t h a t l i t i g a t i o n was pending concerning 
the e x t e n t of c l a i m a n t ' s .permanent d i s a b i l i t y . T h e r e f o r e , the 
Board h e l d t h i s proceeding i n abeyance pending f i n a l r e s o l u t i o n of 
the e x t e n t o f d i s a b i l i t y l i t i g a t i o n . See g e n e r a l l y John J. 
0 ' H a l l o r a n , 34 Uan N a t t a 1101, 34 Uan N a t t a 1504, 34 Uan N a t t a 
1196 (1982). On September 21, 1984, the Board a f f i r m e d a 
Referee's o r d e r which awarded c l a i m a n t 48° f o r 15% unscheduled 
d i s a b i l i t y i n c o n n e c t i o n w i t h c l a i m a n t ' s i n d u s t r i a l i n j u r y . 
Douglas N. Ray, 36 Uan N a t t a 1466 (1984). I n November of 1984, 
SAIF advised the Board t h a t i t had p a i d the permanent d i s a b i l i t y 
awarded by the Referee, and t h a t t h i s compensation was claimed as 
p a r t of i t s l i e n a g a i n s t c l a i m a n t ' s t h i r d p a r t y r e c o v e r y . SAIF 
a l s o advised t h a t i t was not making any c l a i m f o r reasonably t o be 
expected f u t u r e c l a i m c o s t s . See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

SAIF contends t h a t i t i s e n t i t l e d t o be reimbursed f o r a l l of 
i t s accrued c l a i m costs i n c o n n e c t i o n w i t h c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . Claimant argues t h a t SAIF i s only e n t i t l e d t o be 
reimbursed f o r medical expenses paid w h i l e the c l a i m was 
c l a s s i f i e d as n o n d i s a b l i n g . I f c l a i m a n t i s c o r r e c t , SAIF i s 
e n t i t l e d t o reimbursement i n the approximate sum of $840. I f 
SAIF's p o s i t i o n i s c o r r e c t , i t i s e n t i t l e d t o reimbursement i n the 
approximate amount of $10,700. 

I n s u p p o r t of h i s argument, c l a i m a n t r e l i e s upon 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , which s t a t e s : 

"The paying agency s h a l l be p a i d and r e t a i n 
the balance of the recovery [ a f t e r payment 
of c l a i m a n t ' s l i t i g a t i o n costs and a t t o r n e y 
fees and c l a i m a n t ' s s t a t u t o r y minimum 
p e r c e n t a g e ] , but only t o the e x t e n t t h a t i t 
i s compensated f o r i t s e x p e n d i t u r e s f o r 
compensation, f i r s t a i d or o t h e r m e d i c a l , 
s u r g i c a l or h o s p i t a l s e r v i c e , and f o r the 
p r e s e n t value of i t s reasonably t o be 
expected f u t u r e e x p e n d i t u r e s f o r 
compensation and o t h e r costs of the 
worker's c l a i m under ORS 656.001 to 
656.794. Such o t h e r costs i n c l u d e 
assessments f o r reserves i n the 
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A d m i n i s t r a t i v e Fund and any reimbursements 
made pursuant t o ORS 656.728(3), but do not 
i n c l u d e any compensation which may become 
payable under ORS 656.273 or 656.278." 
(Emphasis s u p p l i e d . ) 

Paragraph (d) p r o v i d e s t h a t , t o the e x t e n t t h e r e i s any balance 
r e m a i n i n g a f t e r s a t i s f a c t i o n o f the paying agency's l i e n , the 
balance i s t o be pai d t o the worker or the worker's b e n e f i c i a r i e s . 

Claimant argues t h a t t he r e c o r d p r e s e n t l y b e f o r e us 
s u b s t a n t i a t e s the c o n c l u s i o n t h a t d u r i n g the i n t e r v a l between J u l y 
and September of 1981, h i s c o n d i t i o n worsened. Claimant argues, 
t h e r e f o r e , t h a t the compensation pa i d by SAIF on and a f t e r 
October 12, 1981 (when the c l a i m was r e c l a s s i f i e d as one f o r a 
d i s a b l i n g i n j u r y ) was pai d f o r a worsened c o n d i t i o n under the 
p r o v i s i o n s o f the a g g r a v a t i o n s t a t u t e , ORS 656.273. Ergo, a l l o f 
the compensation pa i d by SAIF a f t e r r e c l a s s i f i c a t i o n o f the c l a i m 
t o d i s a b l i n g s t a t u s was pai d under ORS 656.273 and i s e x p r e s s l y 
exempted from SAIF's l i e n by o p e r a t i o n o f ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

Even i f we were t o conclude t h a t c l a i m a n t ' s c o n d i t i o n i n f a c t 
worsened, and t h a t t h i s worsening prompted SAIF's r e c l a s s i f i c a t i o n 
o f the c l a i m , we would n e v e r t h e l e s s r e j e c t c l a i m a n t ' s argument. 
We understand the s t a t u t e g e n e r a l l y t o p r o v i d e f o r reimbursement 
of a l l o f the paying agency's accrued c l a i m costs as o f the time 
of a t h i r d p a r t y r e c o v e r y , SAIF v. Parker, 61 Or App 47, 53 
(1982); Henry Kochen, 9 Van N a t t a 95, 97 (1972), and the p r e s e n t 
value o f i t s a n t i c i p a t e d f u t u r e c l a i m c o s t s , t o the e x t e n t t h a t 
the paying agency i s able t o e s t a b l i s h such e x p e n d i t u r e s t o a 
reasonable c e r t a i n t y , L a r r y Campuzano, 34 Van N a t t a 734 (1982). 
The r e f e r e n c e t o ORS 656.273 and 656.278 i s a l i m i t a t i o n upon the 
paying agency's l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s ; i t i n no 
way l i m i t s the paying agency's l i e n f o r c l a i m costs a c t u a l l y 
i n c u r r e d as of the time o f the t h i r d p a r t y r e c o v e r y . Thus, i n 
t h i s case, where c l a i m a n t was i n j u r e d i n 1981, the c l a i m was 
processed and b e n e f i t s p a i d up t o and i n c l u d i n g the time t h a t 
c l a i m a n t ' s t h i r d p a r t y a c t i o n was r e s o l v e d , a l l o f the 
compensation pa i d t o c l a i m a n t as of the time o f the t h i r d p a r t y 
recovery i n January 1984 i s p r o p e r l y considered as p a r t o f SAIF's 
l i e n f o r accrued c l a i m c o s t s . This would be so even i f c l a i m a n t ' s 
workers' compensation c l a i m was reopened and r e c l o s e d s e v e r a l 
t i m e s , pursuant t o the p r o v i s i o n s o f ORS 656.273, p r i o r t o 
r e s o l u t i o n o f the t h i r d p a r t y a c t i o n . 

Claimant's permanent d i s a b i l i t y award was not an accrued 
c l a i m c o s t i n January of 1984 when the t h i r d p a r t y a c t i o n was 
s e t t l e d ; and i t might be considered t h a t i t was a " f u t u r e 
e x p e n d i t u r e " as o f t h a t t i m e . This award, however, i s not 
compensation payable under ORS 656.273 w i t h i n the meaning o f ORS 
656.593( 1) ( c ) because i t was awarded pursuant t o a h e a r i n g r e q u e s t 
c o n t e s t i n g a D e t e r m i n a t i o n Order which closed the c l a i m p r i o r t o 
r e s o l u t i o n o f c l a i m a n t ' s t h i r d p a r t y a c t i o n . Claimant does not 
contend t h a t h i s c o n d i t i o n worsened a f t e r January 1984, nor i s 
t h e r e any evidence t o support such a c o n t e n t i o n . Under the 
circu m s t a n c e s , i t i s e n t i r e l y a p p r o p r i a t e t o co n s i d e r the 
permanent d i s a b i l i t y award as p a r t o f SAIF's l i e n . 

For the f o r e g o i n g reasons, we r e j e c t c l a i m a n t ' s c o n t e n t i o n 
t h a t SAIF's l i e n i s l i m i t e d t o t h a t compensation p a i d w h i l e the 
c l a i m was c l a s s i f i e d as n o n d i s a b l i n g , and we hold t h a t SAIF i s 
e n t i t l e d t o reimbursement f o r a l l o f i t s e x p e n d i t u r e s f o r 
compensation, i n c l u d i n g the Referee's award of 15% unscheduled 
d i s a b i l i t y . -126-



ORDER 

Out o f t h e p r o c e e d s o f c l a i m a n t ' s t h i r d p a r t y r e c o v e r y , SAIF 
s h a l l be p a i d and r e t a i n a sum e q u a l t o a l l o f i t s a c c r u e d c l a i m 
c o s t s , i n c l u d i n g c o m p e n s a t i o n p a i d f o r p e rmanent p a r t i a l 
d i s a b i l i t y , i n f u l l and f i n a l s a t i s f a c t i o n o f i t s l i e n . Any 
b a l a n c e r e m a i n i n g s h a l l be p a i d t o and r e t a i n e d by c l a i m a n t . 

GUADALUPE RIVERA, Claimant WCB 82-02812 
Raul Soto-Seelig, Claimant's Attorney February 5, 1985 
Schwabe, et a l . , Defense Attorneys Order on Remand 
On j u d i c i a l r e v i e w o f t h e Board's O r d e r on Review, t h e C o u r t 

o f A p p e a l s r e v e r s e d on t h e i s s u e o f w h e t h e r c l a i m a n t i s e n t i t l e d 
t o have a new check i s s u e d as payment f o r a d i s a b i l i t y a ward. The 
c o u r t remanded w i t h i n s t r u c t i o n s t o o r d e r t h e d i s a b i l i t y award 
p a i d . 

Now, t h e r e f o r e , t h e case i s remanded t o t h e i n s u r e r f o r 
payment o f b e n e f i t s c o n s i s t e n t w i t h t h e c o u r t ' s o r d e r . 

IT I S SO ORDERED. 

Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Podnar's o r d e r w h i c h 
g r a n t e d c l a i m a n t an award o f 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y i n 
a d d i t i o n t o t h e 48° f o r 15% p r e v i o u s l y awarded by D e t e r m i n a t i o n 
O r d e r and s t i p u l a t i o n . E x t e n t o f d i s a b i l i t y i s t h e i s s u e on 
r e v i e w . 

C l a i m a n t compensably i n j u r e d h i s l e f t s h o u l d e r on 
September 2 1 , 1978. The c l a i m was a c c e p t e d as d i s a b l i n g and 
c l o s e d by D e t e r m i n a t i o n O r d e r on A p r i l 4, 1980 w i t h an award o f 
16° f o r 5% u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g 
on t h e i s s u e o f e x t e n t o f d i s a b i l i t y . On August 15, 1980 a 
R e f e r e e a p p r o v e d a s t i p u l a t i o n g r a n t i n g c l a i m a n t an a d d i t i o n a l 32° 
f o r 10% u n s c h e d u l e d d i s a b i l i t y . The m e d i c a l r e p o r t c l o s e s t t o t h e 
t i m e o f t h e s t i p u l a t i o n i s O r t h o p a e d i c C o n s u l t a n t ' s r e p o r t o f 
F e b r u a r y 27, 1980. T h a t r e p o r t i n d i c a t e s t h a t t h e r e was no 
e v i d e n c e o f g r o s s a t r o p h y o f t h e s h o u l d e r . C l a i m a n t was a b l e t o 
a b d u c t b o t h s h o u l d e r t o 120 d e g r e e s b i l a t e r a l . T h e r e i s no 
e v i d e n c e o f c a t c h i n t h i s p o s i t i o n . He can a d d u c t b o t h s h o u l d e r s 
f u l l y c r o s s i n g h i s e l b o w i n f r o n t o f h i s mouth, b e i n g an a r e a o f 
30 d e g r e e s . He c o u l d e x t e n d b o t h s h o u l d e r 60 d e g r e e s . E x t e r n a l 
r o t a t i o n o f b o t h s h o u l d e r s was 90 d e g r e e s and i n t e r n a l r o t a t i o n o f 
b o t h s h o u l d e r was 40 d e g r e e s . At 90 d e g r e e s o f a b d u c t i o n when 
c l a i m a n t r o t a t e d h i s l e f t s h o u l d e r i n t e r n a l l y a s l i g h t c l i c k was 
n o t i c e d . B o t h arms measured 11 i n c h e s i n c i r c u m f e r e n c e . The o n l y 
t e n d e r n e s s f o u n d was i n t h e m a r g i n o f t h e l e f t d e l t o i d . S e vere 
f u n c t i o n a l i n t e r f e r e n c e was n o t e d . A f i f t y pound l i f t i n g 
l i m i t a t i o n was imposed. Dr. Shaw, t h e t r e a t i n g d o c t o r , a g r e e d 
w i t h t h e p a n e l , e x c e p t t h a t he n o t e d a d e f i n i t e c a t c h i n t h e 
s u b a c r o m i a l a r e a s u g g e s t i v e o f a s u b a c r o m i a l i m p i n g e m e n t . 

JEFFERY R. ROWE, Claimant 
Emmons, et a l . , Claimant's Attorneys 
Gil ah Tenenbaum, Defense Attorney 

WCB 82-08757 
February 5, 1985 
Order on Review 

The s h o u l d e r c l a i m was re o p e n e d as an a g g r a v a t i o n on March 17, 
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1982. A D e t e r m i n a t i o n O r d e r i s s u e d on O c t o b e r 19, 1982 c l o s i n g 
t h e a g g r a v a t i o n c l a i m w i t h no a d d i t i o n a l award f o r p e r m a n e n t 
d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g on t h e i s s u e o f e x t e n t 
o f d i s a b i l i t y . A t h e a r i n g he t e s t i f i e d t h a t h i s c o n d i t i o n was 
wo r s e a t t h e t i m e o f h e a r i n g t h a n i t had been a t t h e t i m e o f t h e 
s t i p u l a t i o n . A l t h o u g h t h e R e f e r e e n o t e d t h a t he r e g a r d e d c l a i m a n t 
as c r e d i b l e , he gave h i s t e s t i m o n y no w e i g h t as c l a i m a n t ' s 
c r e d i b i l i t y was c a l l e d i n t o q u e s t i o n by some o f t h e d o c u m e n t a r y 
e v i d e n c e . Such a c r e d i b i l i t y f i n d i n g g i v e s .us no g u i d a n c e as t o 
c l a i m a n t ' s a c t u a l c r e d i b i l i t y . Based on t h e d o c u m e n t a r y e v i d e n c e , 
h owever, we c o n c l u d e t h a t c l a i m a n t i s n o t w h o l l y c r e d i b l e . 
A c c o r d i n g l y , we a l s o g i v e h i s t e s t i m o n y no w e i g h t . 

An O r t h o p a e d i c C o n s u l t a n t s e x a m i n a t i o n was p e r f o r m e d on 
J u l y 16, 1982. The p a n e l n o t e d f u l l r a n g e s o f m o t i o n w i t h t h e 
e x c e p t i o n o f a s l i g h t l i m i t a t i o n i n r a n g e o f m o t i o n on e x t e r n a l 
r o t a t i o n o f t h e l e f t s h o u l d e r . C l a i m a n t ' s arm c i r c u m f e r e n c e 
measured 10 i n c h e s on t h e l e f t and 10.5 i n c h e s on t h e r i g h t . The 
p a n e l c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y and t h a t 
he had been a d e q u a t e l y compensated by h i s p r e v i o u s award. 

Based on t h i s r e c o r d , we f i n d t h a t c l a i m a n t ' s c o n d i t i o n has 
changed o n l y m i n i m a l l y s i n c e t h e s t i p u l a t i o n i n 1980. We f i n d 
t h a t c l a i m a n t i s e n t i t l e d t o no award f o r p e rmanent d i s a b i l i t y i n 
a d d i t i o n t o t h e 15% u n s c h e d u l e d d i s a b i l i t y g r a n t e d by t h e e a r l i e r 
D e t e r m i n a t i o n O r d e r and s t i p u l a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1984 i s r e v e r s e d . The 
D e t e r m i n a t i o n O r d e r o f O c t o b e r 19, 1982 i s r e i n s t a t e d . 

WARREN C. BAGLIEM, Claimant WCB 84-00983 
Bischoff & Strooband, Claimant's Attorneys February 8, 1985 
Lindsay, e t a l . , Defense Attorneys Order on Review 
Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Seymour's o r d e r w h i c h o r d e r e d t h e i n s u r e r t o pay i n t e r i m 
c o m p e n s a t i o n f r o m O c t o b e r 1, 1983, t o J a n u a r y 12, 1984 and 
as s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r l a t e payment 
o f a m e d i c a l b i l l . 

We r e v e r s e t h e award o f i n t e r i m c o m p e n s a t i o n . C l a i m a n t was 
w o r k i n g f u l l - t i m e d u r i n g t h e p e r i o d o f t h e a ward, t h e r e f o r e he i s 
n o t e n t i t l e d t o i n t e r i m c o m p e n s a t i o n . Bono v. SAIF, 298 Or 405 
( 1984) . 

On t h e p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e i s s u e , we 
r e v e r s e . The i n s u r e r a r r a n g e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n 
by Dr. Bardana. Dr. Bardana o r d e r e d some l a b o r a t o r y t e s t s a t 
Oregon H e a l t h S c i e n c e s U n i v e r s i t y (OHSU). OHSU b i l l e d c l a i m a n t 
f o r t h e t e s t s on December 30, 1983. C l a i m a n t d i d n o t pay t h e b i l l 
and was dunned by a c o l l e c t i o n agency i n March 1984. We have no 
i n f o r m a t i o n a b o u t t h e c i r c u m s t a n c e s o f c l a i m a n t ' s l a b t e s t s on 
w h i c h t o f i n d t h a t OHSU was n o t i f i e d t h a t t h e i n s u r e r was t h e 
p r o p e r p a r t y t o be b i l l e d o r t h a t c l a i m a n t t o o k any s t e p s t o 
n o t i f y e i t h e r OHSU o r t h e i n s u r e r o f t h e s i t u a t i o n u n t i l A p r i l 19, 
1984. The i n s u r e r was f i r s t n o t i f i e d o f t h e b i l l on A p r i l 19 and 
p a i d i t i n f u l l on May 2 1 , 1984. The i n s u r e r ' s h a n d l i n g o f t h e 
b i l l was r e a s o n a b l e , t h e r e f o r e c l a i m a n t was n o t e n t i t l e d t o a 
p e n a l t y n o r t o an a s s o c i a t e d a t t o r n e y ' s f e e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1984- i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e R e f e r e e ' s o r d e r w h i c h 
f o u n d t h e i n s u r e r l i a b l e f o r i n t e r i m c o m p e n s a t i o n and w h i c h 
a s s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e a r e r e v e r s e d . 
The b a l a n c e o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

FRANCES M. DAY, Claimant WCB 82-07180 & 83-09080 
Alan H. Tuhy, Claimant's Attorney February 8, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Schwenn, et a l . , Defense Attorneys 
Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e G a l t o n ' s o r d e r w h i c h f o u n d t h a t t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s r i g h t h i p c o n d i t i o n had been p r e v i o u s l y e s t a b l i s h e d 
and, t h e r e f o r e , s e t a s i d e SAIF's June 14, 1982 back up d e n i a l o f 
t h a t c o n d i t i o n . SAIF a l s o r e q u e s t s remand f o r f u r t h e r d e v e l o p m e n t 
o f v a r i o u s o t h e r I s s u e s . 

The Board a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 

At h e a r i n g t h e c o m p e n s a b i l i t y i s s u e was c o n s i d e r e d f i r s t . 
B e f o r e t e s t i m o n y was t a k e n on t h a t i s s u e , SAIF i n d i c a t e d t h a t i t 
w i s h e d t o p r e s e r v e o t h e r i s s u e s . A f t e r h e a r i n g t e s t i m o n y , t h e 
R e f e r e e i n d i c a t e d t h a t he w o u l d be r u l i n g t h a t SAIF was b a r r e d 
f r o m d e n y i n g c o m p e n s a b i l i t y o f t h e r i g h t h i p c o n d i t i o n u n d e r t h e 
r u l e announced i n Baurnan v. SAIF, 29b Or 788 ( 1 9 8 3 ) . T e s t i m o n y 
was t h e n r e c e i v e d on o t h e r i s s u e s . I f SAIF i n t e n d e d t o p u r s u e 
o t h e r i s s u e s , i t s f a i l u r e t o do so a t t h a t t i m e i s u n e x p l a i n e d . 
We deny remand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December I B , 1983 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

JAMES H. ROBERTS, Claimant WCB 80-04810 
Velure & Bruce, Claimant's Attorneys February 8, 1985 
Roberts, e t a l . , Defense Attorneys Order on Review 
Reviewed by Board Members Lewis and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S i e f e r t ' s o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l o f m i l e a g e expenses f o r c h i r o p r a c t i c 
t r e a t m e n t i n P o r t l a n d when c l a i m a n t l i v e d i n O a k r i d g e . See OAR 
4 3 6 - 5 4 - 2 4 5 ( 4 ) . 

The Board a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1984 i s a f f i r m e d . 
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KENNETH L. ROFF, Claimant WCB 83-03697, 83-07319 & 83-11827 
S t a r r & Vinson, Claimant's Attorneys February 8, 1985 
Cummins, et a l . , Defense Attorneys Order on Review 
John Snarskis, Defense Attorney 
Reviewed by Board Members F e r r i s and Lewis'. 

G e o r g i a P a c i f i c C o r p o r a t i o n , as a s e l f - i n s u r e d e m p l o y e r , 
r e q u e s t s r e v i e w o f R e f e r e e M c C u l l o u g h ' s o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n o f h i s l o w back 
c o n d i t i o n . The i s s u e i s r e s p o n s i b i l i t y . G e o r g i a P a c i f i c c o n t e n d s 
t h a t I n d u s t r i a l I n d e m n i t y Company, i n s u r e r f o r a l a t e r e m p l o y e r , 
i s r e s p o n s i b l e f o r c l a i m a n t ' s p r e s e n t back c o n d i t i o n . 

C l a i m a n t i n j u r e d h i s l o w back i n 1977 w h i l e employed as a 
l i f t t r u c k d r i v e r f o r G e o r g i a P a c i f i c . A f t e r c o n s e r v a t i v e 
t r e a t m e n t , c l a i m a n t ' s c l a i m was c l o s e d by a D e t e r m i n a t i o n O r d e r 
t h a t g r a n t e d an award o f 32° f o r 10% u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y . C l a i m a n t ' s d i s a b i l i t y award was i n c r e a s e d t o 27. 5 % by 
a l a t e r s t i p u l a t i o n e x e c u t e d i n J u l y o f 1979. 

C l a i m a n t changed v o c a t i o n s on t h e a d v i c e o f h i s t r e a t i n g 
p h y s i c i a n and began w o r k i n g as a b a r t e n d e r f o r a f r a t e r n a l l o d g e . 
On A u g u s t 19, 1980 c l a i m a n t s u s t a i n e d a n o t h e r back i n j u r y w h i l e 
employed by t h e l o d g e , w h i c h was i n s u r e d by I n d u s t r i a l I n d e m n i t y . 
C l a i m a n t l o s t o n l y t h r e e weeks f r o m work and h i s c l a i m was c l o s e d 
w i t h no a d d i t i o n a l d i s a b i l i t y awarded on December 8, 1980. A f t e r 
t h e 1980 back i n j u r y , c l a i m a n t began w o r k i n g as a c a r d d e a l e r f o r 
t h e l o d g e , a p o s i t i o n t h a t r e q u i r e d no l i f t i n g and was s e d e n t a r y 
i n n a t u r e . 

C l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. P h i f e r , o r t h o p e d i s t , on 
November 23, 1981 f o r a p a i n f u l c o n d i t i o n i n h i s r i g h t w r i s t . Dr. 
P h i f e r d i a g n o s e d de Q u e r v a i n ' s d i s e a s e and p o s s i b l e c a r p a l t u n n e l 
syndrome, w h i c h he r e l a t e d t o c l a i m a n t ' s c a r d d e a l i n g . C l a i m a n t ' s 
c l a i m was a c c e p t e d by I n d u s t r i a l I n d e m n i t y and c l a i m a n t had 
s u r g e r y on h i s w r i s t i n J a n u a r y 1982. 

C l a i m a n t was s e n t t o t h e C a l l a h a n C e n t e r on J a n u a r y 26, 
1983. The s c r e e n i n g e v a l u a t i o n s i n d i c a t e t h a t c l a i m a n t was 
o v e r w e i g h t and i n p o o r p h y s i c a l c o n d i t i o n . H i s p r e v i o u s l o w back 
c o n d i t i o n was n o t e d . C l a i m a n t d i d n o t c o m p l a i n o f back p a i n , 
a l t h o u g h he d i d s t a t e t h a t on o c c a s i o n he had b a c k a c h e s . On 
p h y s i c a l e x a m i n a t i o n no back t e n d e r n e s s was f o u n d . I n o r d e r t o 
i m p r o v e c l a i m a n t ' s o v e r a l l w e l l - b e i n g and a s s i s t w i t h w e i g h t l o s s , 
c l a i m a n t was p l a c e d on a r e g i m e n t h a t i n c l u d e d n o n s t o p one m i l e 
w a l k s . A f t e r t h e second o f such w a l k s , c l a i m a n t ' s l o w back began 
t o become p a i n f u l , e v e n t u a l l y c a u s i n g c l a i m a n t t o be u n a b l e t o 
c o n t i n u e work e v a l u a t i o n because o f back p a i n . C l a i m a n t was 
d i s c h a r g e d f r o m t h e C a l l a h a n C e n t e r two days ahead o f s c h e d u l e , 
and s o u g h t m e d i c a l t r e a t m e n t f o r h i s back. 

Much e f f o r t was expended on r e v i e w by G e o r g i a P a c i f i c and 
I n d u s t r i a l I n d e m n i t y on t h e q u e s t i o n w h e t h e r c l a i m a n t had p r o v e d a 
w o r s e n i n g o f h i s c o n d i t i o n s i n c e t h e l a s t award o r a r r a n g e m e n t o f 
c o m p e n s a t i o n i n J u l y 1979, o r w h e t h e r he had s u s t a i n e d a new 
i n j u r y w h i l e a t t h e C a l l a h a n C e n t e r . The R e f e r e e f o u n d G e o r g i a 
P a c i f i c r e s p o n s i b l e f o r c l a i m a n t ' s back c o n d i t i o n on an 
a g g r a v a t i o n t h e o r y , e x p r e s s l y f i n d i n g t h a t c l a i m a n t had p r o v e n a 
w o r s e n i n g o f h i s c o n d i t i o n and t h a t t h e 1980 back i n j u r y d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o t h e wor s e n e d c o n d i t i o n . See 
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I n d u s t r i a l Indern. u. K e a r n s , 70 Or App 583 ( 1 9 8 4 ) . On de novo 
r e v i e w , we a g r e e t h a t c l a i m a n t has p r o v e n a w o r s e n i n g o f h i s 1977 
l o w back c o n d i t i o n . 

G e o r g i a P a c i f i c a r g u e s t h a t u n d e r t h e r e a s o n i n g and h o l d i n g s 
o f Wood v. SAIF, 30 Or App 1103 ( 1 9 7 7 ) , r e v den 282 Or 189 ( 1 9 7 8 ) 
and F i r k u s v. A l d e r Cr. L b r . , 48 Or App 251 ( 1 9 8 0 ) , r e v den 292 Or 
302 ( 1 9 8 1 ) , I n d u s t r i a l I n d e m n i t y i s r e s p o n s i b l e f o r c l a i m a n t ' s 
back c o n d i t i o n because c l a i m a n t became s y m p t o m a t i c w h i l e engaged 
i n r e h a b i l i t a t i o n a c t i v i t i e s a r r a n g e d as a r e s u l t o f h i s 
compensable w r i s t i n j u r y , w h i c h was t h e r e s p o n s i b i l i t y o f 
I n d u s t r i a l I n d e m n i t y . I n d u s t r i a l I n d e m n i t y a r g u e s t h a t t h e 
d o c t r i n e o f Wood v. SAIF, s u p r a , does n o t a u t o m a t i c a l l y make i t 
r e s p o n s i b l e , and t h a t Wood o n l y s e r v e s t o expand i t s i n s u r e d ' s 
p r e m i s e s such t h a t w h a t happened t o c l a i m a n t a t t h e C a l l a h a n 
C e n t e r i s v i e w e d as h a v i n g happened on i t s i n s u r e d ' s p r e m i s e s i n 
t h e c o u r s e o f c l a i m a n t ' s employment. I n d u s t r i a l I n d e m n i t y 
c o n t e n d s t h a t t h e n e x t s t e p i s t o a p p l y a c o n v e n t i o n a l a g g r a v a t i o n 
v e r s u s new i n j u r y a n a l y s i s , see, e.g., Boise. Cascade Corp. v. 
S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) , and t h a t u n d e r t h a t a n a l y s i s G e o r g i a 
P a c i f i c i s r e s p o n s i b l e on t h e f a c t s o f t h i s case. 

I n Wood v. SAIF, s u p r a , t h e c l a i m a n t s u s t a i n e d a compensable 
back i n j u r y w h i l e employed by C h a p p e l l - S p e a r s . As a r e s u l t o f t h e 
d i s a b i l i t y caused by t h e back i n j u r y , c l a i m a n t was p l a c e d i n a 
v o c a t i o n a l r e t r a i n i n g p r o g r a m p r o v i d e d t h r o u g h t h e V o c a t i o n a l 
R e h a b i l i t a t i o n D i v i s i o n o f t h e D e p a r t m e n t o f Human R e s o u r c e s . 
W h i l e i n t h e r e t r a i n i n g p r o g r a m , t h e c l a i m a n t s l i p p e d i n some o i l 
and i n j u r e d h i s back a g a i n . The c o u r t h e l d t h a t C h a p p e l l - S p e a r s 
was n o t r e s p o n s i b l e f o r t h e c l a i m a n t ' s new back p r o b l e m s on an 
a g g r a v a t i o n t h e o r y because t h e f a c t s e s t a b l i s h e d t h a t t h e c l a i m a n t 
had s u f f e r e d a new i n j u r y . Under " c o n v e n t i o n a l a g g r a v a t i o n v e r s u s 
new i n j u r y a n a l y s i s " e i t h e r URD's c a r r i e r ( s e e ORS 655.615; b u t 
see F i r k u s v, A l d e r Cr. L b r , s u p r a , 48 Or App a t 254) o r t h e 
c a r r i e r f o r t h e e n t i t y on whose p r e m i s e s t h e r e t r a i n i n g was 
c o n d u c t e d w o u l d have been r e s p o n s i b l e f o r t h e c l a i m a n t ' s new 
i n j u r y . The c o u r t h e l d t h a t , " [ T ] h e W o r k e r s ' C o m p e n s a t i o n A c t 
c o n c e p t o f c o m p e n s a b i l i t y f o r i n j u r i e s s u s t a i n e d i n t h e c o u r s e o f 
and a r i s i n g o u t o f employment i n c l u d e s i n j u r i e s d u r i n g a c t i v i t i e s 
w h i c h a r e a d i r e c t and n a t u r a l consequence o f t h e o r i g i n a l 
i n j u r y . " Wood v. SAIF, s u p r a , 30 Or App a t 1108. The c o u r t 
u l t i m a t e l y h e l d C h a p p e l l - S p e a r s r e s p o n s i b l e f o r t h e c l a i m a n t ' s 
r e i n j u r y b e c ause, " I t f o l l o w s t h e v o c a t i o n a l r e t r a i n i n g i n w h i c h 
c l a i m a n t was i n v o l v e d when he s u s t a i n e d t h e new i n j u r y i s a 
n a t u r a l and d i r e c t consequence o f t h e p r i m a r y i n j u r y . " Id_ a t 
1109-10. 

I n F i r k u s v. A l d e r Cr. L b r . , s u p r a , t h e c l a i m a n t s u f f e r e d an 
i n j u r y t o h i s e l b o w t h a t r e s u l t e d i n h i s b e i n g r e t r a i n e d as a 
s e r v i c e s t a t i o n a t t e n d a n t . W h i l e u n d e r g o i n g t h e r e t r a i n i n g he 
r e i n j u r e d t h e same elbow. The c o u r t f o u n d t h a t c l a i m a n t c o u l d 
seek c o m p e n s a t i o n f r o m t h e o r i g i n a l e m p l o y e r , even t h o u g h he had 
s u f f e r e d a new i n j u r y , r a t h e r t h a n an a g g r a v a t i o n , u n d e r t h e 
h o l d i n g o f Wood v. SAIF. The c o u r t went on t o h o l d t h a t ORS 
655.615, w h i c h r e q u i r e s t h e V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n t o 
p r o v i d e W o r k e r s ' C o m p e n s a t i o n c o v e r a g e f o r i t s c l i e n t s , does n o t 
a p p l y t o c l i e n t s b e i n g r e h a b i l i t a t e d on a c c o u n t o f i n d u s t r i a l 
i n j u r i e s s u b j e c t t o t h e W o r k e r s ' C o m p e n s a t i o n A c t . 

N e i t h e r Wood nor F i r k u s i n v o l v e d s u c c e s s i v e e m p l o y e r s and 
i n s u r e r s . A l s o , b o t h cases i n v o l v e d new i n j u r i e s , n o t 
a g g r a v a t i o n s . I n t h i s case. I n d u s t r i a l I n d e m n i t y ' s p o s i t i o n i s 
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t h a t i t s h o u l d n o t have t o compensate c l a i m a n t f o r h i s back 
c o n d i t i o n because t h e e v i d e n c e shows t h a t t h e r e was an 
a g g r a v a t i o n , n o t a new i n j u r y . F u r t h e r , I n d u s t r i a l I n d e m n i t y 
a r g u e s t h a t t h e back c o n d i t i o n i s n o t a n a t u r a l and d i r e c t 
c o n sequence o f t h e w r i s t i n j u r y , and, t h e r e f o r e , Hood does n o t 
a p p l y . See S m i t h v. B r o o k s - S c a n l o n , 54 Or App 730 ( 1 9 8 1 ) , r e v den 
292 Or 450 ( 1 9 8 2 ) ; Eber v. Ro y a l Globe I n s u r a n c e Co., 54 Or App 
940 ( 1 9 8 1 ) . 

We d e c l i n e t o go so f a r as I n d u s t r i a l I n d e m n i t y s u g g e s t s , 
t h a t i s t o f i n d t h a t Wood and F i r k u s do n o t a p p l y a t a l l i n 
s i t u a t i o n s s uch as e x i s t i n t h i s c l a i m . The " n a t u r a l and d i r e c t 
c o nsequences t e s t " o f Wood we f i n d s i m p l y has n o t been s a t i s f i e d 
i n t h i s c l a i m . The one m i l e w a l k s t h a t p r e c i p i t a t e d t h e 
a g g r a v a t i o n o f c l a i m a n t ' s back c o n d i t i o n o n l y f o r t u i t o u s l y 
happened t o o c c u r w h i l e c l a i m a n t was a t t h e C a l l a h a n C e n t e r . The 
w a l k s had n o t h i n g t o do w i t h t r e a t m e n t , t e s t i n g , t r a i n i n g o r 
r e h a b i l i t a t i o n r e l a t e d t o c l a i m a n t ' s w r i s t c o n d i t i o n . We f i n d 
t h a t t h e r e i s no c o n n e c t i o n , much l e s s a " n a t u r a l and d i r e c t " 
c o n n e c t i o n , between c l a i m a n t ' s w r i s t i n j u r y and t h e a g g r a v a t i o n o f 
h i s back c o n d i t i o n . Whether c l a i m a n t ' s back c o n d i t i o n w o r s e n e d 
w h i l e he was a t work a t t h e l o d g e o r b e i n g e v a l u a t e d a t t h e 
C a l l a h a n C e n t e r , t h e r e s u l t was an a g g r a v a t i o n , n o t a new i n j u r y . 
The R e f e r e e c o r r e c t l y h e l d G e o r g i a - P a c i f i c r e s p o n s i b l e . 

G e o r g i a P a c i f i c a l s o c o n t e s t s t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r r e q u i r i n g i t t o pay a f e e t o c l a i m a n t ' s a t t o r n e y . We a g r e e 
w i t h t h e R e f e r e e ' s a t t o r n e y f e e award. We n o t e t h a t on Board 
r e v i e w c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n was m i n i m a l and t h e f e e 
on r e v i e w w i l l be awarded a c c o r d i n g l y . See R o b e r t H e i l m a n , 34 Uan 
N a t t a 1487 ( 1982) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 4, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $150 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by G e o r g i a P a c i f i c . 

MARY K. COBURN, Claimant WCB 83-06608 
G a t t i & G a t t i , Claimant's Attorneys February 11, 1985 
Schwabe, et a l . , Defense Attorneys Order on Review 
Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h e r r i g h t s h o u l d e r c o n d i t i o n . On r e v i e w , c l a i m a n t a r g u e s f o r a 
p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r t h e i n s u r e r ' s a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . 

The Board does n o t c o n s i d e r c l a i m a n t ' s a r g u m e n t f o r a p e n a l t y 
because t h e i s s u e was n o t r a i s e d b e l o w . 

C l a i m a n t i s a 2 6 - y e a r - o l d f o r m e r bank t e l l e r who a l l e g e s t h a t 
h e r work a c t i v i t i e s caused h e r r i g h t s h o u l d e r p r o b l e m s . C l a i m a n t 
r e p o r t e d t o t h e emergency room on December 1, 1982 c o m p l a i n i n g o f 
back and r i g h t s h o u l d e r p a i n . The h i s t o r y r e c o r d e d by a n u r s e 
s t a t e s t h a t : ( 1 ) c l a i m a n t w o r k s w i t h a t a l l y m a c h i n e ; ( 2 ) she had 
been r e f i n i s h i n g f u r n i t u r e t h e p r e v i o u s weekend; and ( 3 ) 
c h i r o p r a c t i c m a n i p u l a t i o n had n o t h e l p e d . C l a i m a n t had p r e v i o u s l y 
v i s i t e d t h e emergency room i n December 1981 w i t h symptoms w h i c h 
i n c l u d e d " p r e s s u r e on s h o u l d e r s . " B u r s i t i s was s u s p e c t e d . 
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On A p r i l 19, 1983 Dr. Lawton examined c l a i m a n t a t h e r f a m i l y 
p h y s i c i a n ' s r e q u e s t and o p i n e d : 

" I t h i n k t h i s p a t i e n t has c o n t i n u i n g , a c u t e 
i n f l a m m a t o r y changes o f h e r r o t a t o r c u f f 
and s u b a c r o m i a l b u r s a . T h i s i s l i k e l y 
r e l a t e d t o h e r w o r k . The p a t i e n t b e i n g 
q u i t e s h o r t has t o r a i s e h e r arm t h a t much 
h i g h e r t o c a r r y on h e r b u s i n e s s i n t h e bank 
l e a v i n g h e r more p r e - d i s p o s e d t o t h i s k i n d 
o f p r o b l e m . " 

On J u l y 7, 1983 Dr. P o u l s o n examined c l a i m a n t a t t h e 
i n s u r e r ' s r e q u e s t . He o p i n e d : 

"My d i a g n o s i s i s t h a t o f c h r o n i c s h o u l d e r 
and p r o b a b l y a c e r v i c a l s p i n e s t r a i n . Your 
second q u e s t i o n r e g a r d i n g c o n t i n u e d p a i n 
r e l a t i n g i t t o t h e j o b i n j u r y i s o n l y by 
h i s t o r y , i n t h a t i t has been c o n t i n u o u s 
s i n c e t h e o n s e t and r e l a t i n g i t , by 
h i s t o r y , t o h e r w o r k . 

* * * * 

"Your f o u r t h q u e s t i o n was answered by t h e 
p a t i e n t i n t h a t she was s h o r t and r e a c h i n g 
up most o f t h e day t o do h e r w o r k , w h i c h 
b r o u g h t on t h e s e c o m p l a i n t s . T h i s i s n o t 
t h e u s u a l method o f d e v e l o p i n g t h i s 
p r o b l e m . The more u s u a l s i t u a t i o n s a r e 
more t r a u m a t i c o r t h e f o r c e s a r e g r e a t e r 
t h a n t h i s , p a r t i c u l a r l y d o i n g r e p e t i t i v e 
heavy l i f t i n g ; a l s o r e a r end c o l l i s i o n s , as 
you w e l l know. A l s o , as f a r as t h e 
s h o u l d e r p a i n i s c o n c e r n e d , i t u s u a l l y 
t a k e s s o m e t h i n g more t h a n w o r k i n g i n and 
r e a c h i n g , i n t h e l i g h t o f t y p e o f work she 
was d o i n g . " 

The i n s u r e r p r e p a r e d a v i d e o t a p e o f a t e l l e r o f s i m i l a r 
s t a t u r e t o c l a i m a n t d o i n g c l a i m a n t ' s j o b . Dr. Lawton o b s e r v e d t h e 
v i d e o t a p e and s t a t e d : 

"To s t a t e t h a t t h i s p a t i e n t ' s p r o b l e m was 
o r was n o t caused by t h i s work based on 
t h i s v i d e o t a p e a l o n e i n v o l v e s more t h a n 
s t r i c t m e d i c a l j u d g e m e n t s . 

" I can s t a t e , however, i n g e n e r a l ' 
r e l a t i v e l y p r e c i s e t e r m s w h a t k i n d o f work 
i s l i k e l y t o cause t h i s t y p e o f p r o b l e m . 
I n f l a m m a t o r y changes a b o u t t h e s h o u l d e r a r e 
t y p i c a l l y caused by r e p e t i t i v e s t r e s s e s o r 
i m p i n g e m e n t between t h e arm bone ( h u m e r u s ) 
and t h e r o o f o f t h e s h o u l d e r 
( a c r o m i u m / s c a p u l a ) . T h i s i m p i n g e m e n t o r 
p r e s s u r e o c c u r s o n l y t h r o u g h t h e r a n g e o f 
60 t o 120° o f a b d u c t i o n . 0° o f a b d u c t i o n 
i s when a p e r s o n s t a n d s w i t h t h e i r arms 
s t r a i g h t t o t h e s i d e . 180° w o u l d be w i t h 
t h e p a t i e n t s t a n d i n g and t h e arm e x t e n d e d 
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f u l l y p o i n t i n g s t r a i g h t up t o t h e s k y . I t 
i s t h r o u g h t h i s m i d - r a n g e ( s o - c a l l e d 
' p a i n f u l a r c 1 ) i n w h i c h t h i s p r o b l e m can 
d e v e l o p o r be a g g r a v a t e d by r e p e t i t i v e 
m o t i o n and use. I f i t can be p r o v e n t h a t 
t h i s p a t i e n t ' s j o b d i d n o t i n v o l v e 
r e p e t i t i v e m o t i o n t h r o u g h t h i s r a n g e , t h e n 
I w o u l d n o t i n d i c t t h e j o b i t s e l f as a 
cause. Based on t h i s p a t i e n t ' s p r i o r 
h i s t o r y , m o t i o n t h r o u g h t h i s a r c was f e l t 
t o be p r e s e n t and t h e r e f o r e deemed c a u s a l l y 
r e l a t e d . " 

Thus, a c c o r d i n g t o Dr. Lawton, c l a i m a n t ' s s h o u l d e r p r o b l e m s 
c o u l d be c a u s a l l y r e l a t e d t o h e r work o n l y i f she a c t u a l l y d i d 
r e p e a t e d l y a b d u c t h e r r i g h t s h o u l d e r t h r o u g h t h e " p a i n f u l a r c . " 
A l t h o u g h c l a i m a n t t e s t i f i e d c o n c e r n i n g t h e t y p e o f m o t i o n s she 
made w h i l e a t w o r k , we a r e u n a b l e t o d e t e r m i n e f r o m t h e t e s t i m o n y 
w h e t h e r she, i n f a c t , a b d u c t e d h e r arm t h r o u g h t h e " p a i n f u l a r c . " 
Thus, we f i n d t h a t c l a i m a n t has f a i l e d t o s u s t a i n h e r b u r d e n o f 
p r o v i n g t h e c o m p e n s a b i l i t y o f h e r c l a i m . 

The R e f e r e e ' s o r d e r s d a t e d J a n u a r y 17, 1984 and J a n u a r y 3 1 , 
1984 a r e r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and 
a f f i r m e d . 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h g r a n t e d c l a i m a n t an award f o r permanent t o t a l d i s a b i l i t y . 
E x t e n t o f d i s a b i l i t y i s t h e s o l e i s s u e on r e v i e w . 

C l a i m a n t i s a 69 y e a r o l d f o r m e r f u e l t r u c k d r i v e r who f e l l 
and cornpensably i n j u r e d b o t h knees i n F e b r u a r y 1976. C l a i m a n t had 
p r e v i o u s knee p r o b l e m s d a t i n g back t o t h e e a r l y 1970s. C l a i m a n t 
had r e c e i v e d awards t o t a l l i n g 8° f o r 5.33% o f each l e g p r i o r t o 
t h e 1976 i n j u r y . C l a i m a n t had r e c e i v e d awards f o r 4 0 % l o s s o f h i s 
r i g h t l e g and 3 5 % o f h i s l e f t l e g based on t h e 1976 i n j u r y . The 
p e r s u a s i v e m e d i c a l e v i d e n c e i n d i c a t e s t h a t as a r e s u l t o f h i s 
compensable i n j u r y , c l a i m a n t i s l i m i t e d t o s e d e n t a r y w o r k . The 
t r e a t i n g p h y s i c i a n . Dr. Fagan s t a t e d i n March 1983: 

" I f e l t t h a t he c o u l d r e t u r n t o some t y p e 
o f r e s t r i c t e d a c t i v i t y a p p r o x i m a t e l y seven 
days a f t e r h i s m e n i s c e c t o m y . He does n o t 
f e e l t h a t he c o u l d have. He came i n on 
March 1 1 , 1983 and he was t o l d t h a t he 
c o u l d r e t u r n t o work a t any t i m e . " 

C l a i m a n t has p a i n a f t e r w a l k i n g any d i s t a n c e . Dr. Fagan s t a t e s : 

ORDER 

THOMAS J. STOKES, Claimant 
R o l l , et a l . , Claimant's Attorneys 
Schwabe, et a l . , Defense Attorneys 

WCB 83-12156 
February 11, 1985 
Order on Review 

"He i s t o t a l l y d i s a b l e d as f a r as any work 
on h i s f e e t i s c o n c e r n e d b u t he c o u l d do 
work f o r a f e w ho u r s a day i n a s i t t i n g 
p o s i t i o n . " -134-



C l a i m a n t i s , i n f a c t , w o r k i n g as a b o o k k e e p e r two t o f o u r h o u r s 
p e r day, f i v e days p e r week. The R e f e r e e n e v e r t h e l e s s c o n c l u d e d 
t h a t i t i s u n l i k e l y t h a t c l a i m a n t w i l l e v e r a g a i n be e m p l o y a b l e on 
a c o m p e t i t i v e b a s i s . 

The i n s u r e r a r g u e s t h a t c l a i m a n t i s c a p a b l e o f w o r k i n g f u l l 
t i m e i n a s e d e n t a r y c a p a c i t y and t h a t h i s f a i l u r e t o f i n d f u l l 
t i m e s e d e n t a r y work i s due t o l a c k o f m o t i v a t i o n r a t h e r t h a n l a c k 
o f a b i l i t y . C l a i m a n t c o u n t e r s a r g u i n g t h a t h i s i n j u r y caused 
d e p r e s s i o n w h i c h i n t e r f e r e s w i t h h i s s e l f - i m a g e and, t h e r e f o r e , 
h i s a d a p t a b i l i t y t o w o r k . C l a i m a n t a r g u e s t h a t w o r k i n g two t o 
f o u r h o u r s p e r day i s n o t r e g u l a r g a i n f u l employment. F i n a l l y , 
c l a i m a n t a r g u e s t h a t any work s e a r c h w o u l d be f u t i l e . 

T h e r e i s no e v i d e n c e , e i t h e r i n t h e f o r m o f e x p e r t m e d i c a l 
o p i n i o n , o r l a y t e s t i m o n y , t h a t c l a i m a n t i s p h y s i c a l l y u n a b l e t o 
work a f u l l e i g h t h o u r day a t a s e d e n t a r y a c t i v i t y s u ch as 
b o o k k e e p i n g . I n f a c t , i n March 1983 t h e t r e a t i n g d o c t o r o p i n e d 
t h a t c l a i m a n t c o u l d do some k i n d o f m o d i f i e d w o r k . F u r t h e r m o r e , 
c l a i m a n t h i m s e l f s t a t e s t h a t he w i l l c o n t i n u e i n h i s p a r t - t i m e j o b 
because i t " f i t s w i t h t h e p r o g r a m . " A l t h o u g h t h e r e i s e v i d e n c e i n 
t h e r e c o r d t h a t c l a i m a n t i s d e p r e s s e d , t h e r e i s no e v i d e n c e t h a t 
t h e d e p r e s s i o n c o n t r i b u t e s t o any i n a b i l i t y t o w o r k . 

C l a i m a n t has o b t a i n e d and k e p t a p a r t t i m e p o s i t i o n d o i n g 
b o o k k e e p i n g . We a r e n o t p e r s u a d e d t h a t a s e a r c h f o r a f u l l t i m e 
j o b d o i n g s i m i l a r s e d e n t a r y work w o u l d be f u t i l e . 

We f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h a t he i s p r e c l u d e d f r o m d o i n g r e g u l a r g a i n f u l 
w o rk a t a s u i t a b l e o c c u p a t i o n . See H i l l v. SAIF, 25 Or App 697 
( 1 9 7 6 ) . A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s award o f per m a n e n t 
t o t a l d i s a b i l i t y . 

On t h e q u e s t i o n o f t h e e x t e n t o f c l a i m a n t ' s s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y , we a r e n o t p e r s u a d e d t h a t t h e l o s s 
o f use o r f u n c t i o n o f c l a i m a n t ' s l e g s i s any g r e a t e r t h a n i t was 
a t t h e t i m e o f t h e l a s t award f o r p e rmanent d i s a b i l i t y . 
A c c o r d i n g l y , we d e c l i n e t o g r a n t any a d d i t i o n a l award f o r 
s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1984 i s r e v e r s e d . 

JOHN B. BRUCE, Claimant WCB 83-10033 
R o l l , et a l . , Claimant's Attorneys February 13, 1985 
Lindsay, et a l . , Defense Attorneys Order on Reconsideration 
A r g o n a u t I n s u r a n c e Company has moved f o r r e c o n s i d e r a t i o n o f 

t h e Board's O r d e r on Review d a t e d November 30, 1984, w h i c h 
a f f i r m e d w i t h o u t e x p r e s s l y a d o p t i n g R e f e r e e Q u i l l i n a n ' s A p r i l 26, 
1984 o r d e r . On December 26, 1984, we a b a t e d o u r o r d e r , t h a t we 
m i g h t p r o v i d e c l a i m a n t an o p p o r t u n i t y t o r e s p o n d t o A r g o n a u t ' s 
m o t i o n . 

The m o t i o n f o r r e c o n s i d e r a t i o n i s g r a n t e d . I n i t s m o t i o n , 
t h e i n s u r e r r e v i e w s i t s p r i o r a r g u m e n t s and asks t h a t we 
d e m o n s t r a t e i n o u r o r d e r on r e c o n s i d e r a t i o n t h a t we have c o r r e c t l y 
a p p l i e d t h e l a w t o t h e f a c t s . 

T h i s case t u r n s s i g n i f i c a n t l y upon t h e f a c t u a l q u e s t i o n o f 
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w h e t h e r t h e J a n u a r y 13, 19 8 2 work i n j u r y m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s p r e e x i s t i n g n e u r o m u s c u l a r c o n d i t i o n . The R e f e r e e 
c o n c l u d e d t h a t i t d i d . She a p p r o a c h e d t h e i s s u e o f e x t e n t o f 
p e r m a n e n t d i s a b i l i t y i n a manner c o n s i s t e n t w i t h t h a t f i n d i n g . 
P r o p e r l y c o n s i d e r i n g c l a i m a n t ' s r e s i d u a l d i s a b i l i t y f r o m t h e 
i n j u r y , h i s p r e e x i s t i n g back and a n k l e p r o b l e m s and h i s 
n e u r o m u s c u l a r d i s o r d e r , she f o u n d him s e v e r e l y d i s a b l e d . I n 
s u p p o r t o f h e r award o f pe r m a n e n t and t o t a l d i s a b i l i t y , she s t a t e d 

" C l a i m a n t m i g h t be a b l e t o work on a 
p a r t - t i m e b a s i s o r t o p e r f o r m c e r t a i n 
a s p e c t s o f body shop w o r k . However, 
n e i t h e r p a r t - t i m e work n o r p a r t p r o d u c t i o n 
e s t a b l i s h e s t h a t c l a i m a n t w o u l d be 
c o m p e t i t i v e l y e m p l o y a b l e i n t h e g e n e r a l 
l a b o r m a r k e t . " 

A f t e r c a r e f u l l y c o n s i d e r i n g t h i s case we s u m m a r i l y a f f i r m e d 
t h e R e f e r e e ' s o r d e r . Had we been w r i t i n g i n t h e f i r s t i n s t a n c e , 
o u r o r d e r m i g h t have employed d i f f e r e n t p h r a s e o l o g y and 
o r g a n i z a t i o n a t some p o i n t s , a t a minimum o u r a f f i r m a t i o n 
i n d i c a t e s a g r e e m e n t w i t h t h e R e f e r e e ' s key f i n d i n g s and u l t i m a t e 
d e c i s i o n . 

I n Bowman v. Oregon T r a n s f e r Company, 33 Or App 241 ( 1 9 7 8 ) , 
q u o t i n g f r o m S a r t y v. F o r n e y , 12 Or App 251 ( 1 9 7 3 ) , t h e Oregon 
C o u r t o f A p p e a l s l i s t e d t h r e e p r i m a r y f u n c t i o n s t h a t a d e t a i l e d 
o p i n i o n s e r v e s : 

" ' ( 1 ) i t t e l l s t h e l i t i g a n t s why t h e c o u r t 
d e c i d e s t h e a p p e a l as i t does; 

' ( 2 ) i t d e m o n s t r a t e s t o t h e members o f t h e 
c o u r t and t o t h e l i t i g a n t s t h a t t h e c o u r t 
has r e v i e w e d t h e r e c o r d o r t h o s e p o r t i o n s 
o f i t r e l e v a n t t o t h e i s s u e s r a i s e d by t h e 
l i t i g a n t s , and t h a t i t has c o n s i d e r e d t h e 
i s s u e s r a i s e d i n l i g h t o f r e l e v a n t 
s t a t u t o r y and case l a w ; and 

' ( 3 ) i t p r o v i d e s g u i d a n c e t o bench and b a r 
i n t h e i r c o l l e c t i v e e f f o r t t o r e s o l v e 
f u t u r e p r o b l e m s o f l i k e n a t u r e . ' " I d . a t 
243 . 

N o t i n g t h a t i t s work l o a d w o u l d n o t p e r m i t t h e p r o d u c t i o n o f 
t r a d i t i o n a l w r i t t e n o p i n i o n s i n even a m a j o r i t y o f t h e cases 
b e f o r e i t , t h e c o u r t i n Bowman s a i d : 

" A n o t h e r f a c t o r n o t m e n t i o n e d i n S a r t y i s 
t h a t t h e i n c r e a s e i n t h e number o f a p p e a l s 
f i l e d i n Oregon i n t h e p a s t f e w y e a r s has 
been so e x p l o s i v e t h a t t h i s c o u r t i n i t s 
p r e s e n t s i z e c a n n o t p r o d u c e w r i t t e n 
o p i n i o n s i n t r a d i t i o n a l f o r m i n even t h e 
m a j o r i t y o f t h e a p p e a l s b r o u g h t t o i t . 
And, a r g u a b l y , i f i t c o u l d , t h e 
p r e c e d e n t i a l v a l u e o f t h e o p i n i o n s w o u l d be 
weakened because t h e s h e e r volume w o u l d i n 
most i n s t a n c e s make i t uneconomic f o r 
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l a w y e r s t o s i f t t h r o u g h them. We have come 
t o t h e t i m e when i t i s l i t e r a l l y e s s e n t i a l 
t o d i s p o s e o f an even l a r g e r p e r c e n t a g e o f 
a p p e a l s w i t h o u t d e t a i l e d o p i n i o n . " 

L i k e t h e C o u r t o f A p p e a l s , we a l s o c o u l d n o t keep pace w i t h 
t h e s t r e a m o f cases coming b e f o r e us were i t n e c e s s a r y t o i n c l u d e 
i n e v e r y o r d e r a t h o r o u g h e x p l a n a t i o n o f o u r a n a l y s i s . We t h u s 
p r e p a r e d e t a i l e d o p i n i o n s o n l y i n cases o f a p p a r e n t p r e c e d e n t i a l 
v a l u e o r where we a r e i n f u n d a m e n t a l d i s a g r e e m e n t w i t h t h e o r d e r 
o f t h e R e f e r e e . 

As p o i n t e d o u t above, t h i s case t u r n s p r i m a r i l y on f a c t u a l 
q u e s t i o n s . We b e l i e v e t h a t a f u l l o p i n i o n w o u l d be o f l i t t l e 
p r e c e d e n t i a l v a l u e . As w i t h t h e C o u r t o f A p p e a l s , l i t i g a n t s 
b e f o r e t h e Board i n cases such as t h i s must r e l y on t h e c o l l e g i a l 
s t r u c t u r e o f t h e Board and t h e i n t e g r i t y o f i t s i n d i v i d u a l members 
f o r t h e i r a s s u r a n c e t h a t t h e Board has made a t h o r o u g h and c a r e f u l 
e f f o r t t o c o n s i d e r t h e i s s u e s r a i s e d i n l i g h t o f t h e r e l e v a n t 
l a w . See Bowman, s u p r a a t 245. 

On r e c o n s i d e r a t i o n t h e Board a d h e r e s t o i t s f o r m e r o r d e r . 

I T I S SO ORDERED. 

JAMES R. POPLIN, Claimant Own Motion 84-0257M 
F l a x e l , e t a l . , Claimant's Attorneys February 13, 1985 
Foss, et a l . , Defense Attorneys Own Motion Order Awarding 

Attorney Fees 
C l a i m a n t ' s a t t o r n e y has r e q u e s t e d t h e Board g r a n t him a 

r e a s o n a b l e a t t o r n e y f e e f o r h i s e f f o r t s on c l a i m a n t ' s b e h a l f . 
C l a i m a n t ' s c l a i m was o r i g i n a l l y opened by an o r d e r d a t e d June 22, 
1984 w h i c h a l l o w e d a f e e o f 2 5 % o f t h e i n c r e a s e d c o m p e n s a t i o n up 
t o $200. C l a i m a n t ' s c l a i m was l a t e r c l o s e d by o r d e r d a t e d O c t o b e r 
3 1 , 1984. C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n g e t t i n g 
c l a i m a n t ' s c l a i m r e o p e n e d s u b s e q u e n t t o t h e c l o s u r e o r d e r , and we 
c o n c l u d e an a d d i t i o n a l f e e w o u l d be a p p r o p r i a t e . 

C l a i m a n t ' s a t t o r n e y i s awarded 2 5 % o f t h e a d d i t i o n a l 
c o m p e n s a t i o n g r a n t e d by t h e November 2 1 , 1984 o r d e r , n o t t o exceed 
$250 as a r e a s o n a b l e a t t o r n e y ' s f e e . T h i s f e e i s i n a d d i t i o n t o 
t h a t awarded by t h e June 22, 1984 Own M o t i o n O r d e r , f o r t o t a l f e e s 
n o t t o exceed $450. 

I T I S SO ORDERED. 

LEE E. SHORT, Claimant WCB 83-00025 
Bloom, et a l . , Claimant's Attorneys February 13, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w , and c l a i m a n t 
c r o s s - r e q u e s t s r e v i e w , o f R e f e r e e N e a l ' s o r d e r w h i c h s e t a s i d e 
SAIF's a g g r a v a t i o n c l a i m d e n i a l , o r d e r e d t h a t t h e c l a i m be 
r e o p e n e d as o f September 29, 1982, and awarded a $2,000 a t t o r n e y ' s 
f e e f o r p r e v a i l i n g on t h e d e n i a l ; and imposed a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e f o r SAIF's u n r e a s o n a b l e d e l a y i n p a y i n g 
i n t e r i m c o m p e n s a t i o n and u n r e a s o n a b l e d e l a y i n a c c e p t i n g o r 
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d e n y i n g c l a i m a n t ' s a g g r a v a t i o n c l a i m . SAIF c o n t e n d s t h a t t h e 
R e f e r e e ' s f i n d i n g t h a t c l a i m a n t ' s r e c e n t l y d i a g n o s e d o r g a n i c b r a i n 
syndrome i s compensable as a consequence o f h e r F e b r u a r y 1, 1977 
i n j u r y , i s n o t s u p p o r t e d by a p r e p o n d e r a n c e o f t h e e v i d e n c e ; t h a t 
even i f c l a i m a n t ' s o r g a n i c b r a i n syndrome i s c o m p e n s a b l e , t h e r e i s 
no p e r s u a s i v e e v i d e n c e t h a t i t has w o r s e n e d t o a d e g r e e w a r r a n t i n g 
c l a i m r e o p e n i n g p u r s u a n t t o ORS 6B6.273; and t h a t 
p e n a l t i e s / a t t o r n e y f e e s a r e n o t w a r r a n t e d because c l a i m a n t ' s 
s u b m i s s i o n s t o SAIF d i d n o t " e s t a b l i s h a c l a i m f o r a g g r a v a t i o n . " 
C l a i m a n t c o n t e n d s t h a t h e r c l a i m s h o u l d be r e o p e n e d as o f March o f 
1981; and t h a t t h e R e f e r e e ' s award o f a t t o r n e y f e e s f o r p r e v a i l i n g 
on t h i s d e n i e d c l a i m i s i n a d e q u a t e . 

On o u r de novo r e v i e w o f t h i s l e n g t h y r e c o r d , we f i n d i t more 
l i k e l y t h a n n o t t h a t as a r e s u l t o f h e r 1977 s l i p and f a l l , 
c l a i m a n t s u s t a i n e d a t r a u m a t o h e r head o f s u f f i c i e n t m a g n i t u d e t o 
cause t h e b r a i n i n j u r y w h i c h has been d i a g n o s e d by s e v e r a l 
n e u r o p s y c h o l o g i s t s . I n t h i s r e g a r d , we f i n d v e r y p e r s u a s i v e t h e 
r e p o r t s o f D r s . Howieson and M a t a r a z z o , p a r t i c u l a r l y t h e 
d e p o s i t i o n a l t e s t i m o n y o f Dr. M a t a r a z z o . 

On t h e i s s u e o f c l a i m r e o p e n i n g f o r a w o r s e n e d c o n d i t i o n , i t 
i s i m p o r t a n t t o n o t e , as d i d t h e R e f e r e e , t h a t c l a i m a n t s u f f e r s 
f r o m two d i s t i n c t m e n t a l p r o b l e m s : t h e o r g a n i c b r a i n syndrome, 
n o t d i a g n o s e d u n t i l September o f 1982, c h a r a c t e r i z e d by c o g n i t i v e 
d e f i c i t s ; and a p s y c h o l o g i c a l / e m o t i o n a l c o n d i t i o n w h i c h has been 
p r e v i o u s l y e s t a b l i s h e d as a compensable consequence o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y . Lee E. S h o r t , 29 Uan N a t t a 731 ( 1 9 8 0 ) . The 
e v i d e n c e i s p e r s u a s i v e t h a t c l a i m a n t ' s u n d e r l y i n g o r g a n i c b r a i n 
syndrome has r e m a i n e d e s s e n t i a l l y unchanged s i n c e h e r i n d u s t r i a l 
i n j u r y . However, i t was n o t d i a g n o s e d a t t h e t i m e o f t h e 
l i t i g a t i o n i n 1979, w h i c h u l t i m a t e l y r e s u l t e d i n an award f o r 3 b % 
u n s c h e d u l e d d i s a b i l i t y f o r c l a i m a n t ' s neck and p s y c h o l o g i c a l 
c o n d i t i o n s . A l t h o u g h Dr. C a r t e r , a n e u r o l o g i s t , had s u s p e c t e d a 
p o s s i b l e l e s i o n a f f e c t i n g p a r t o f c l a i m a n t ' s b r a i n as e a r l y as 
A u g u s t o f 1979, i t was n o t u n t i l Dr. Howieson's n e u r o p s y c h o l o g i c a l 
e v a l u a t i o n i n September o f 1982 t h a t c l a i m a n t was d e f i n i t e l y 
d i a g n o s e d as b e i n g " b r a i n i n j u r e d . " 

T h e r e i s an o b v i o u s l y c o m p l i c a t e d i n t e r r e l a t i o n s h i p o f t h e 
two components o f c l a i m a n t ' s b e h a v i o r a l p r o b l e m , i . e . t h e o r g a n i c 
b r a i n syndrome on t h e one hand and h e r s e p a r a t e y e t r e l a t e d 
p s y c h o l o g i c a l / e m o t i o n a l d i s o r d e r , w h i c h i n c l u d e s some e l e m e n t o f 
h y s t e r i a . The t r e a t m e n t t h a t i s recommended f o r t h e o r g a n i c b r a i n 
syndrome i s e s s e n t i a l l y t h e same, o r a t l e a s t s i m i l a r t o , t h e 
t r e a t m e n t c l a i m a n t was r e c e i v i n g f r o m h e r f o r m e r c o u n s e l o r , Mr. 
K r u g e r , a t t h e P r o v i d e n c e M e d i c a l C e n t e r Day T r e a t m e n t Program. 
T h i s t r e a t m e n t was b e i n g d i r e c t e d t o w a r d what was c o n s i d e r e d a 
p s y c h o l o g i c a l o r e m o t i o n a l d i s o r d e r d u r i n g a p e r i o d t h a t 
c l a i m a n t ' s o r g a n i c b r a i n syndrome r e m a i n e d as y e t u n d i a g n o s e d . 
C l a i m a n t began t r e a t m e n t w i t h Mr. K r u g e r d u r i n g 1979; i n d e e d , 
c l a i m a n t ' s e n t i t l e m e n t t o o n g o i n g t r e a t m e n t was a s u b j e c t o f t h e 
l i t i g a t i o n i n 1979 and 1980. I n June o f 1980, Mr. K r u g e r 
i n d i c a t e d h i s b e l i e f t h a t c l a i m a n t had a c h i e v e d "maximum b e n e f i t s " 
f r o m t h e t r e a t m e n t p r o g r a m , and t h a t she s h o u l d b e g i n t h e p r o c e s s 
o f " d i s e n g a g i n g . " 

I t a p p e a r s as t h o u g h c l a i m a n t and Mr. K r u g e r became 
" d i s e n g a g e d " d u r i n g t h e s p r i n g o f 1981, a p p a r e n t l y i n March. I t 
a l s o a p p e a r s t h a t w i t h o u t t h i s s u p p o r t i v e c o u n s e l i n g , c l a i m a n t ' s 
e m o t i o n a l c o n d i t i o n began t o d e t e r i o r a t e . Thus, i n c o m p a r i n g 
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c l a i m a n t ' s March 1981 MMPI P r o f i l e ( M i n n e s o t a M u l t i p h a s i c 
P e r s o n a l i t y I n v e n t o r y ) a d m i n i s t e r e d by Dr. F l e m i n g , w i t h t h e MMPI 
P r o f i l e a d m i n i s t e r e d by Dr. M a t a r a z z o i n March o f 1983, Drs . 
F l e m i n g and B i n d e r b o t h f o u n d e v i d e n c e t h a t c l a i m a n t was more 
e m o t i o n a l l y d i s t u r b e d i n 1983. 

Dr. T u r c o , a p s y c h i a t r i s t who examined c l a i m a n t and t e s t i f i e d 
a t h e a r i n g i n b e h a l f o f SAIF, i s o f t h e o p i n i o n t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l / e m o t i o n a l c o n d i t i o n has n o t w o r s e n e d , and t h a t t h e 
d i s c r e p a n c i e s i n t h e two MMPI p r o f i l e s a r e e v i d e n c e o f 
e x a c e r b a t i o n s and r e m i s s i o n s o f c l a i m a n t ' s p s y c h o g e n i c ( i . e . w h a t 
we have r e f e r r e d t o as c l a i m a n t ' s " p s y c h o l o g i c a l / e m o t i o n a l " ) 
c o n d i t i o n . Dr. T u r c o a l s o t e s t i f i e d , however, t h a t w i t h 
a p p r o p r i a t e t r e a t m e n t " t h e i m p a i r m e n t o f [ h e r ] d a i l y f u n c t i o n i n g , " 
c o u l d be i m p r o v e d . 

O t h e r p h y s i c i a n s , i n c l u d i n g Dr. M a t a r a z z o , have i n d i c a t e d 
t h e i r b e l i e f t h a t s u p p o r t i v e c o u n s e l i n g w i l l a s s i s t c l a i m a n t i n 
he r a b i l i t y t o f u n c t i o n on a d a i l y b a s i s . Dr. Howieson i s f u r t h e r 
o f t h e o p i n i o n t h a t w i t h o u t a p p r o p r i a t e i n t e r v e n t i o n , c l a i m a n t ' s 
" c o n d i t i o n " w i l l c o n t i n u e t o d e t e r i o r a t e . 

C l a i m a n t ' s p s y c h o l o g i c a l / e m o t i o n a l c o n d i t i o n has d e t e r i o r a t e d 
s i n c e t h e d a t e o f t h e l a s t award o r a r r a n g e m e n t o f c o m p e n s a t i o n , 
t h e November 2 1 , 1979 h e a r i n g i n t h e a b o v e - r e f e r e n c e d p r i o r 
p r o c e e d i n g . T h i s f i n d i n g a l o n e w a r r a n t s c l a i m r e o p e n i n g . I n 
a d d i t i o n , however, s i n c e t h a t t i m e an a d d i t i o n a l d i a g n o s i s has 
emerged t o e x p l a i n a p o r t i o n o f c l a i m a n t ' s c o n t i n u i n g b e h a v i o r a l 
p r o b l e m s , t h a t i s , an o r g a n i c b r a i n syndrome. I t a p p e a r s as 
t h o u g h t h e same t y p e o f s u p p o r t i v e c o u n s e l i n g i s t h e r a p e u t i c f o r 
b o t h components o f c l a i m a n t ' s c o n d i t i o n and t h a t , t h e r e f o r e , t o a 
c e r t a i n e x t e n t t h e t r e a t m e n t o f one i s n e c e s s a r i l y e f f e c t i v e i n 
t r e a t i n g t h e o t h e r . Because t h e r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t ' s o r g a n i c b r a i n syndrome has been e s s e n t i a l l y unchanged 
s i n c e t h e t i m e o f h e r i n j u r y , and because t h e r e i s p e r s u a s i v e 
e v i d e n c e o f a w o r s e n i n g i n t h e e m o t i o n a l / p s y c h o l o g i c a l component 
o f c l a i m a n t ' s o v e r a l l m e n t a l c o n d i t i o n , we b e l i e v e i t i s 
a p p r o p r i a t e t o o r d e r t h a t t h e c l a i m be r e o p e n e d as o f t h e d a t e 
t h a t a w o r s e n i n g o f c l a i m a n t ' s p s y c h o l o g i c a l / e m o t i o n a l c o n d i t i o n 
has been e s t a b l i s h e d . A l t h o u g h c l a i m a n t ' s p s y c h o l o g i c a l / e m o t i o n a l 
c o n d i t i o n may have s t a r t e d t o w o r s e n p r i o r t o t h e d a t e o f Dr. 
M a t a r a z z o ' s MMPI P r o f i l e , i t i s t h a t March 30, 1983 t e s t w h i c h 
e s t a b l i s h e s a worsened c o n d i t i o n . T h e r e f o r e , we deem i t 
a p p r o p r i a t e t o o r d e r c l a i m r e o p e n i n g as o f t h a t d a t e . When t h e 
c l a i m i s c l o s e d , i t t h e n w i l l be a p p r o p r i a t e t o c o n s i d e r any 
a d d i t i o n a l p ermanent d i s a b i l i t y t o w h i c h c l a i m a n t may be e n t i t l e d 
i n c o n n e c t i o n w i t h h e r p s y c h o l o g i c a l / e m o t i o n a l c o n d i t i o n and 
o r g a n i c b r a i n syndrome. 

On t h e i s s u e o f p e n a l t i e s , we m o d i f y t h e R e f e r e e ' s o r d e r as 
f o l l o w s . The R e f e r e e f o u n d t h a t c l a i m a n t ' s a t t o r n e y ' s l e t t e r o f 
September 24, 1982, t o g e t h e r w i t h i t s e n c l o s u r e s , w h i c h were 
r e c e i v e d by SAIF on September 29, 1982, c o n s t i t u t e d n o t i c e o f a 
wo r s e n e d c o n d i t i o n s u f f i c i e n t t o t r i g g e r SAIF's d u t i e s t o pay 
i n t e r i m c o m p e n s a t i o n and a c c e p t / d e n y t h e a g g r a v a t i o n c l a i m . 
A l t h o u g h Dr. H o w i e s o n 1 s r e p o r t s s t a t e t h e new d i a g n o s i s o f o r g a n i c 
b r a i n syndrome, and t h e c o n c l u s i o n t h a t t h i s c o n d i t i o n i s 
d i s a b l i n g , Dr. Howieson's September 23, 1982 r e p o r t a l s o s t a t e s 
t h a t c l a i m a n t ' s u n d e r l y i n g c o g n i t i v e d i s o r d e r ( t h e o r g a n i c b r a i n 
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syndrome) has r e m a i n e d e s s e n t i a l l y unchanged s i n c e t h e t i m e o f t h e 
a c c i d e n t . I t was n o t u n t i l November I B , 1982, t h a t SAIF r e c e i v e d 
Dr. Howieson's November 6, 1982 r e p o r t s t a t i n g h e r i m p r e s s i o n s 
t h a t c l a i m a n t ' s " c o n d i t i o n " had w o r s e n e d s i n c e t h e i n d u s t r i a l 
i n j u r y , and t h a t Dr. Howieson b e l i e v e d i t was " r e a s o n a b l e t o 
assume t h a t h e r c o n d i t i o n [ h a d ] w o r s e n e d s i n c e a t l e a s t March 
1981. " T h i s r e p o r t , i n c o n j u n c t i o n w i t h Dr. Howieson's p r e v i o u s 
r e p o r t s , i s s u f f i c i e n t t o c o n s t i t u t e a c l a i m f o r a g g r a v a t i o n , 
a l t h o u g h i t m i g h t n o t be s u f f i c i e n t s t a n d i n g a l o n e t o p r o v e a 
compensable a g g r a v a t i o n c l a i m . Thus, SAIF had an o b l i g a t i o n t o 
commence payment o f i n t e r i m c o m p e n s a t i o n w i t h i n 14 days i n t h e 
absence o f d e n i a l , and t o a c c e p t o r deny t h e c l a i m w i t h i n 60 
d a ys. SAIF d i d n o t make any i n t e r i m c o m p e n s a t i o n payment u n t i l 
March 1, 1983, when i t p a i d i n t e r i m c o m p e n s a t i o n f o r t h e p e r i o d 
September 29, 1982 t h r o u g h March 2, 1983. F u r t h e r m o r e , SAIF d i d 
n o t deny t h e r e q u e s t f o r r e o p e n i n g u n t i l May 12, 1983. I n 
c o n n e c t i o n w i t h SAIF's d e l a y i n i s s u i n g a d e n i a l , i t i s p e r t i n e n t 
t o n o t e t h a t c l a i m a n t r e q u e s t e d a h e a r i n g on o r a b o u t December 30, 
1982, c o n t e s t i n g SAIF's de f a c t o d e n i a l o f t h e r e q u e s t f o r c l a i m 
r e o p e n i n g . See g e n e r a l l y J o yce A. Morgan, 36 Van N a t t a 114, 
a f f ' d. mern. , 70 Or App 616 ( 1 9 8 4 ) . Thus, a l t h o u g h a p e n a l t y i s 
a p p r o p r i a t e f o r SAIF's d e l a y i n p a y i n g i n t e r i m c o m p e n s a t i o n , no 
p e n a l t y i s a p p r o p r i a t e f o r i t s d e l a y e d d e n i a l s i n c e c l a i m a n t 
r e q u e s t e d a h e a r i n g c o n t e s t i n g a de f a c t o d e n i a l l e s s t h a n 60 days 
a f t e r w hat we c o n s i d e r t o be t h e d a t e o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . SAIF makes no c o n t e n t i o n on r e v i e w t h a t c l a i m a n t ' s h e a r i n g 
r e q u e s t i s j u r i s d i c t i o n a l l y d e f i c i e n t . See Thomas v. SAIF, 64 Or 
App 193 ( 1983) . 

We f i n d i t a p p r o p r i a t e t o impose a p e n a l t y f o r SAIF's 
u n r e a s o n a b l e d e l a y i n payment o f i n t e r i m c o m p e n s a t i o n i n an amount 
e q u a l t o 2 5 % o f t h e i n t e r i m c o m p e n s a t i o n w h i c h SAIF s h o u l d have 
p a i d b u t f a i l e d t o pay i n a t i m e l y f a s h i o n , f o r t h e p e r i o d 
November 15, 1982 t h r o u g h and i n c l u d i n g March 1, 1983. No p e n a l t y 
i s w a r r a n t e d f o r SAIF's d e l a y e d d e n i a l ; t h e r e f o r e , we f i n d i t 
a p p r o p r i a t e t o r e d u c e t h e a s s o c i a t e d a t t o r n e y ' s f e e . 

On t h e i s s u e o f c o u n s e l ' s e n t i t l e m e n t t o an a d d i t i o n a l f e e 
f o r p r e v a i l i n g on SAIF's d e n i a l , we f i n d t h a t t h e R e f e r e e ' s award 
does n o t a d e q u a t e l y r e f l e c t t h e e f f o r t s expended and r e s u l t s 
o b t a i n e d by c l a i m a n t ' s a t t o r n e y i n t h i s case. T h i s i s an 
u n u s u a l l y c o m p l i c a t e d case i n t e r m s o f t h e m e d i c a l i s s u e s 
i n v o l v e d . The r e c o r d i s v o l u m i n o u s . S e v e r a l key e x h i b i t s were 
g e n e r a t e d by c l a i m a n t ' s a t t o r n e y i n an e f f o r t t o e s t a b l i s h t h a t 
c l a i m a n t ' s compensable c o n d i t i o n had w o r s e n e d s i n c e t h e l a s t award 
o f c o m p e n s a t i o n . C l a i m a n t ' s a t t o r n e y has s u b m i t t e d an a f f i d a v i t 
d e t a i l i n g 76.8 h o u r s o f t i m e i n r e p r e s e n t i n g c l a i m a n t s i n c e 
September o f 1980. C o n s i d e r i n g t h e c o m p l e x i t y o f t h e i s s u e s 
i n v o l v e d , t h e e f f o r t s expended i n c l a i m a n t ' s b e h a l f , as r e f l e c t e d 
i n p a r t by c o u n s e l ' s a f f i d a v i t , and t h e s u c c e s s f u l r e s u l t 
o b t a i n e d , we f i n d t h a t an e x t r a o r d i n a r y a t t o r n e y ' s f e e i s 
w a r r a n t e d . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . We m o d i f y t h e R e f e r e e ' s o r d e r 
a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 23, 1984 i s m o d i f i e d i n 
p a r t . The c l a i m s h a l l be r e o p e n e d as o f March 30, 1983, r a t h e r 
t h a n September 29, 1982, as o r d e r e d by t h e R e f e r e e . I n l i e u o f 
t h e p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e imposed by t h e R e f e r e e , 
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SAIF s h a l l pay c l a i m a n t and c l a i m a n t ' s a t t o r n e y r e s p e c t i v e l y t h e 
f o l l o w i n g amounts as and f o r a p e n a l t y f o r SAIF's u n r e a s o n a b l e 
d e l a y i n t h e payment o f i n t e r i m c o m p e n s a t i o n : A sum e q u a l t o 25% 
o f t h e . i n t e r i m c o m p e n s a t i o n p a y a b l e f o r t h e p e r i o d November 15, 
1982 t h r o u g h and i n c l u d i n g March 1, 1983; and $250 as an 
a s s o c i a t e d a t t o r n e y ' s f e e . I n l i e u o f t h e a t t o r n e y ' s f e e awarded 
by t h e R e f e r e e , c l a i m a n t ' s a t t o r n e y i s awarded $3,750 f o r s e r v i c e s 
a t h e a r i n g , f o r p r e v a i l i n g on t h i s d e n i e d c l a i m . The r e m a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 
$750 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . . 

WILLIAM S. G I L L E T T E , C l a i m a n t WCB 83-07352 
K r a u s e , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 14, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Leahy's o r d e r w h i c h : ( 1 ) 
f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f December 15, 1983 and 
a l l o w e d t h e SAIF C o r p o r a t i o n a s e t o f f f o r t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n p a i d f o r p e r i o d s a f t e r t h a t d a t e ; ( 2 ) 
f o u n d c l a i m a n t n o t p e r m a n e n t l y d i s a b l e d f r o m t h e compensable 
i n j u r y ; and ( 3 ) f o u n d c l a i m a n t n o t e n t i t l e d t o v o c a t i o n a l 
a s s i s t a n c e . 

The Board a f f i r m s and a d o p t s t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f December 15, 
1983 and a l l o w i n g SAIF t o o f f s e t t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
p a i d f o r s u b s e q u e n t p e r i o d s . 

C l a i m a n t cornpensably i n j u r e d h i s back on O c t o b e r 6, 1982. 
Dr. 7.immerman i n i t i a l l y d i a g n o s e d l u m b o s a c r a l s t r a i n w i t h m i l d 
r i g h t s h o u l d e r s t r a i n . X -rays were n e g a t i v e . C l a i m a n t was 
r e l e a s e d and r e t u r n e d t o r e g u l a r work on O c t o b e r 25, 1982. The 
m i l l w here c l a i m a n t w o r k e d was on a s c h e d u l e o f f o u r days a week. 
C l a i m a n t seemed t o i m p r o v e o v e r t h e n e x t s e v e r a l weeks. 

On F e b r u a r y 1 1 , 1983 Dr. Henderson r e p o r t e d t h a t c l a i m a n t was 
g e n e r a l l y a b l e t o t o l e r a t e t h e f o u r day s c h e d u l e , b e i n g q u i t e 
u n c o m f o r t a b l e by t h e f o u r t h day, b u t had been u n a b l e t o h a n d l e a 
f i v e day work week s i n c e i n s t i t u t e d by t h e e m p l o y e r i n J a n u a r y . 
C l a i m a n t had p a i n i n t h e l o w back and o c c a s i o n a l l y i n t h e l o w e r 
c e r v i c a l r e g i o n , p l u s d i f f i c u l t i e s w i t h h i s l e f t l e g , i n c l u d i n g 
b u r n i n g and t i n g l i n g i n t h e f o o t . Dr. Henderson s u g g e s t e d t h a t 
c l a i m a n t work two o r t h r e e days a week, g r a d u a l l y i n c r e a s i n g t o 
f u l l t i m e . 

A m y e l o g r a m was p e r f o r m e d March 14, 1983, w i t h n o r m a l 
r e s u l t s . C l a i m a n t r e t u r n e d t o m o d i f i e d work w i t h a 25 pound 
l i f t i n g l i m i t i n mid A p r i l 1983, b u t was s h o r t l y f i r e d f o r 
a l l e g e d l y e x c e e d i n g h i s l i m i t a t i o n s . 

C l a i m a n t ' s symptoms p e r s i s t e d , b u t w i t h o u t o b j e c t i v e 
m a n i f e s t a t i o n s . E l e c t r i c a l s t u d i e s p e r f o r m e d by Dr. Podemski on 
O c t o b e r 24, 1983 were w i t h i n n o r m a l l i m i t s , s h o w i n g no e v i d e n c e o f 
r a d i c u l o p a t h y . Dr. Henderson s p e c u l a t e d t h a t c l a i m a n t ' s symptoms 
m i g h t be due t o r h e u m a t o i d s p o n d y l i t i s . I n h i s November 22, 1983 
r e p o r t . Dr. R i c h a r d s , a c o n s u l t i n g i n t e r n i s t , n o t e d t h a t c l a i m a n t 
s t a t e d t h a t f o u r o r f i v e weeks p r e v i o u s h i s e n t i r e s p i n e f r o m t h e 
c r a n i u m t o t h e sacrum had become h o t and s o r e . He s t a t e d t h a t 
a b o u t a week l a t e r , when h i s w i f e was m a s s a g i n g h i s back i n t h e 
mid d o r s a l a r e a , he f e l t a p i n c h . Then, f r o m t h e c o s t a l m a r g i n 
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down h i s m u s c l e s jumped somewhat u n c o n t r o l l a b l y f o r a b o u t 15 
m i n u t e s . A f t e r e x a m i n i n g c l a i m a n t . Dr. R i c h a r d s n o t e d t h a t 
a l t h o u g h c o l l a g e n d i s e a s e was p r e v i o u s l y s u g g e s t e d as a d i a g n o s i s , 
no e v i d e n c e o f t h i s o r any o t h e r d i s e a s e p r o c e s s was f o u n d . Dr. 
R i c h a r d s t a t e d : 

"The p a r t i c u l a r s y m p t o m a t o l o g y t h e p a t i e n t 
p r o f e s s e s a t t h i s t i m e o r d u r i n g t h e t i m e , 
t r u l y d o e s n ' t f i t w i t h o u r known d i s e a s e s 
o r syndromes, and t h e r e i s no t r u e 
o b j e c t i v e f i n d i n g s o r e v i d e n c e o f any 
a b n o r m a l i t i e s . " 

Dr. H enderson r e v i e w e d Dr. R i c h a r d ' s r e p o r t s and a g r e e d t h a t 
i t d i d n o t a p p e a r t h a t c l a i m a n t had a c u t e i n f l a m m a t o r y a r t h r i t i s . 
He s t a t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and recommended 
r e t r a i n i n g . Dr. Zimmerman r e p o r t e d on March 8, 1984 t h a t he had 
seen c l a i m a n t f i v e t i m e s s i n c e mid J a n u a r y f o r p a i n i n t h e l e f t 
l o w back, h i p and g r o i n , s e n s a t i o n s o f t h r o b b i n g i n t h e l e g and a 
s e n s a t i o n o f bone-on-bone g r a t i n g i n t h e h i p . C l a i m a n t t o l d him 
t h a t he was n e a r l y a l w a y s i n d i s c o m f o r t , b u t t h a t on o c c a s i o n i t 
became s e v e r e enough t o p r o h i b i t any t y p e o f a c t i v i t y . Dr. 
Zimmerman s t a t e d t h a t c l a i m a n t o b v i o u s l y w o u l d n o t be a b l e t o 
p a r t i c i p a t e i n p h y s i c a l l a b o r as he had b e f o r e h i s i n j u r y . 

Dr. Zimmerman r e f e r r e d c l a i m a n t t o Dr. S c h w a r t z , an 
o r t h o p e d i s t , who examined c l a i m a n t on March 28, 1984. C l a i m a n t ' s 
b i g g e s t c o m p l a i n t a t t h a t t i m e was r e l a t i v e t o h i s h i p , b u t he 
s t a t e d t h a t when t h e h i p p a i n was bad i t g e n e r a l l y t r i g g e r e d t h e 
l u m b o s a c r a l a r e a w h i c h t r i g g e r e d t h e t h o r a c o l u m b a r a r e a and 
c e r v i c a l s p i n e as w e l l . C l a i m a n t r e p o r t e d i n t e r m i t t e n t p a i n 
r a d i a t i n g down t h e l e f t l e g t o t h e h e e l , t i n g l i n g on t h e p l a n t a r 
s u r f a c e o f t h e f o o t , and t h a t h i s l e f t l e g f e l t w e aker t h a n t h e 
r i g h t . E x a m i n a t i o n r e v e a l e d marked t e n d e r n e s s t o p r e s s u r e i n t h e 
l u m b o s a c r a l a r e a and a 50% r e d u c t i o n i n l a t e r a l b e n d i n g . Dr. 
S c h w a r t z s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n a p p e a r e d t o be f i x e d 
w i t h m i l d d i s a b i l i t y and recommended r e t r a i n i n g . On A p r i l 6, 1984 
Dr. S c h w a r t z r e p o r t e d : 

"As I i n d i c a t e d i n my e v a l u a t i o n h i s 
symptoms a r e somewhat n e u r o l o g i c a l i n 
o r i g i n y e t a l s o seem t o i n d i c a t e h i p 
d i s e a s e b u t i n n e i t h e r i n s t a n c e i s any 
d e m o n s t r a b l e o r g a n i c p a t h o l o g y f o u n d . 
N o n e t h e l e s s , h i s i n j u r y a p p e a r s t o be t h e 
e t i o l o g y o f h i s p r e s e n t d i f f i c u l t i e s . I 
d o u b t a p s y c h o l o g i c a l e v a l u a t i o n w o u l d l e a d 
t o a n y t h i n g m e a n i n g f u l . He seems t o be 
most i n t e r e s t e d i n f i n d i n g o u t w h a t t h e 
cause o f h i s p r o b l e m i s y e t t h a t seems 
u n l i k e l y g i v e n t h e f a c t t h a t nobody can 
f i n d a n y t h i n g wrong w i t h him. N o n e t h e l e s s , 
t h a t d o e s n ' t mean t h a t he d o e s n ' t have a 
p r o b l e m . I have s u g g e s t e d r e t r a i n i n g as i t 
seems u n l i k e l y t h a t he w i l l r e t u r n t o h i s 
o l d o c c u p a t i o n . " 

On A p r i l 9, 1984 Dr. Zimmerman r e p o r t e d t h a t he c o n t i n u e d t o 
t r e a t c l a i m a n t and t h a t c l a i m a n t w i l l p r o b a b l y a l w a y s have 
l i m i t a t i o n s t o t h e t y p e and amount o f work he can do. 

The t e s t i m o n y o f c l a i m a n t and h i s w i f e r e g a r d i n g c l a i m a n t ' s 
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a c t i v i t i e s , symptoms and l i m i t a t i o n s i s l a r g e l y c o n s i s t e n t w i t h 
the m e d i c a l r e p o r t s . Claimant t e s t i f i e d t h a t he was not 
p h y s i c a l l y i m p a i r e d b e f o r e the i n j u r y . He t e s t i f i e d t h a t a t the 
time o f the h e a r i n g he had problems bending, s t o o p i n g and w a l k i n g 
any s i g n i f i c a n t d i s t a n c e . He t e s t i f i e d t h a t he can l i f t about t e n 
pounds on a f r e q u e n t b a s i s . Claimant's w i f e r e l a t e d s e v e r a l 
occasions o f t o t a l muscle spasms from the w a i s t down. 

Claimant's burden i s t o show by a preponderance o f the 
evidence t h a t he i s permanently d i s a b l e d as a r e s u l t o f th e 
compensable i n j u r y . Although o b j e c t i v e medical f i n d i n g s are 
pe r s u a s i v e evidence t h a t a d i s a b i l i t y e x i s t s and a l t h o u g h a 
p h y s i c i a n ' s s p e c i f i c and w e l l reasoned d i a g n o s t i c e x p l a n a t i o n i s 
pe r s u a s i v e evidence r e g a r d i n g c a u s a t i o n , n e i t h e r i s e s s e n t i a l 
p r o v i d e d t h a t t h e r e i s s u f f i c i e n t o t h e r evidence i n the r e c o r d t o 
s a t i s f y c l a i m a n t ' s burden. N e i t h e r i s p r e s e n t here, y e t we are 
persuaded t h a t c l a i m a n t has c a r r i e d h i s burden. 

Claimant was symptom f r e e b e f o r e the i n j u r y . He has not 
recovere d s i n c e . Numerous s k i l l e d p h y s i c i a n s have l a b o r e d t o 
e x p l a i n the cause o f c l a i m a n t ' s c o n t i n u i n g symptoms, but a l l have 
f a i l e d . S e v e r a l hypotheses o f u n r e l a t e d causes have been 
e l i m i n a t e d . We f i n d t h a t c l a i m a n t i s i m p a i r e d as a r e s u l t o f the 
compensable i n j u r y . 

Claimant i s 35 years o l d and has a GED. He i s t r a i n e d as a 
barber and has sales e x p e r i e n c e . He has worked as the n i g h t 
manager i n a convenience market and the a s s i s t a n t manager o f a 
t i r e s t o r e . His s k i l l s i n c l u d e b u i l d i n g , w e l d i n g , f a b r i c a t i n g , 
b l u e p r i n t r e a d i n g and mechanics. C o n s i d e r i n g the g u i d e l i n e s s e t 
f o r t h i n OAR 436-65-600 e t seg. , we assess c l a i m a n t ' s permanent 
l o s s o f e a r n i n g c a p a c i t y and award c l a i m a n t 15% unscheduled 
d i s a b i l i t y f o r h i s low back c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated June 5, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . There being no p r i o r award o f permanent 
d i s a b i l i t y , c l a i m a n t i s awarded 48° f o r 15% unscheduled d i s a b i l i t y 
f o r i n j u r y t o h i s low back. Claimant's a t t o r n e y i s awarded 25% of 
the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o exceed 
$3,000 as a reasonable a t t o r n e y ' s f e e . The Referee's o r d e r i s 
a f f i r m e d i n a l l o t h e r r e s p e c t s . 

DAVID L. WOOD, Claimant WCB 83-02697 & 83-02213 
Evohl F. Malagon, Claimant's Attorney February 14, 1985 
Roberts, et a l . , Defense Attorneys Order on Review 
Velure & Bruce, Defense Attorneys 
Reviewed by Board Members Lewis and F e r r i s . 

t M i s s i o n Insurance Co. requests r e v i e w o f Referee Baker's 
o r d e r which s e t aside i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a low back i n j u r y , awarded p e n a l t i e s f o r unreasonable d e n i a l 
and upheld EBI's d e n i a l o f c l a i m a n t ' s new i n j u r y c l a i m . The 
issue s on rev i e w are r e s p o n s i b i l i t y and c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r o f the Referee. 

ORDER 

The Referee's o r d e r dated A p r i l 26, 1984 i s a f f i r m e d i n p a r t , 
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m o d i f i e d i n p a r t , and r e v e r s e d i n p a r t . Only t h a t p o r t i o n o f the 
o r d e r awarding p e n a l t i e s f o r time l o s s and medical b i l l s i n c u r r e d 
a f t e r d e n i a l i s r e v e r s e d . The a t t o r n e y fee award a s s o c i a t e d w i t h 
the unreasonableness i s s u e i s m o d i f i e d t o $350. The remainder o f 
the o r d e r i s a f f i r m e d , i n c l u d i n g the 25% p e n a l t y f o r f a i l u r e t o 
pay i n t e r i m compensation pending d e n i a l . Claimant's a t t o r n e y i s 
awarded $300 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by M i s s i o n 
Insurance Company. . 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer requests r e v i e w of Referee Danner's 
o r d e r t h a t s e t a s i d e i t s d e n i a l s dated May 25, 1983 and J u l y 1, 
1983. The issues are: (1) whether the employer has e s t a b l i s h e d 
f r a u d , e t c . , s u f f i c i e n t t o s u s t a i n i t s backup d e n i a l ; (2) whether 
c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t t o lumbar f u s i o n s u r g e r y t h a t 
was performed i n June 1983 as a compensable medical s e r v i c e i n 
c o n n e c t i o n w i t h h i s September 1980 i n d u s t r i a l back i n j u r y ; (3) 
whether c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t t o c l a i m reopening on 
the b a s i s of a g g r a v a t i o n i n c o n n e c t i o n w i t h the June 1983 s u r g e r y ; 
and (4) whether c l a i m a n t has e s t a b l i s h e d t h a t h i s u r o l o g i c a l 
problems are a compensable sequelae of h i s i n d u s t r i a l i n j u r y . 

The Referee r e s o l v e d a l l f o u r i s s u e s i n c l a i m a n t ' s f a v o r . On 
the f i r s t t h r e e i s s u e s , we g e n e r a l l y agree w i t h the Referee's 
a n a l y s i s and agree w i t h the Referee's c o n c l u s i o n s . See a l s o 
Parker v. D. R. Johnson Lumbar Co., 70 Or App 683 (1984). 

We d i s a g r e e w i t h the Referee's c o n c l u s i o n on the 
c o m p e n s a b i l i t y o f c l a i m a n t ' s u r o l o g i c a l problems. 

F o l l o w i n g c l a i m a n t ' s i n j u r y i n September 1980, back su r g e r y 
was performed i n March 1981 and again i n February 1982. Claimant 
a p p a r e n t l y contends t h a t h i s u r o l o g i c a l d i f f i c u l t y o r i g i n a t e s 
e i t h e r from the i n j u r y i t s e l f (1980) or from the subsequent 
s u r g e r i e s (1981 and 1982). 

On October 31, 1980, about s i x weeks a f t e r c l a i m a n t ' s i n j u r y , 
Dr. B e r t noted t h a t c l a i m a n t had "bladder t r o u b l e " w i t h o u t f u r t h e r 
comment. There i s no f u r t h e r mention of u r o l o g i c a l d i f f i c u l t y 
u n t i l August 30, 1982, when Orthopaedic C o n s u l t a n t s r e p o r t e d 
c l a i m a n t having s a i d he had been having bladder c o n t r o l problems 
s i n c e August 1981. I n September 1982 c l a i m a n t advised Dr. 
Mcintosh t h a t h i s bladder problems dated back o n l y one and a h a l f 
months. By February 1983 c l a i m a n t was t e l l i n g Dr. Tank t h a t h i s 
problems began about " t h r e e months a f t e r the second s u r g e r y , " 
i . e . , about May 1982. 

Throughout t h i s p e r i o d t h e r e were s i t u a t i o n s i n which i t 
would be reasonable t o expect mention of any e x i s t i n g b l a dder 
problem, such as when c l a i m a n t was h o s p i t a l i z e d i n June 1982 a f t e r 
h i s second laminectomy. However, the r e p o r t s generated d u r i n g 
t h a t h o s p i t a l stay do not i n d i c a t e any bladder c o n t r o l problems. 

Claimant began seeing Dr. C o l l i n s , a u r o l o g i s t , i n e a r l y 
1983. On A p r i l 7, 1983 Dr. C o l l i n s opined: 

TIMOTHY E. BARTON, Claimant 
Pozzi, et a l . , Claimant's Attorneys 
Cummins, et a l . , Defense Attorneys 

WCB 83-01011 
February 15, 1985 
Order on Review 

"The r e l a t i o n s h i p between the [1980] back 
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i n j u r y and the n e u r o l o g i c b l a d d e r c o n d i t i o n 
i s t h a t the back i n j u r y somehow i n j u r e d the 
lower p o r t i o n o f the s p i n a l t r a c t — 
r e s u l t i n g i n t h i s u r i n a r y t r a c t problem." 

Dr. C o l l i n s 1 o n l y s t a t e d reason f o r t h i s c o n c l u s i o n was " t h a t the 
p a t i e n t s t a t e d t h a t he has been hawing p r o g r e s s i v e t r o u b l e 
c o n s i s t e n t w i t h neurogenic bladder s i n c e h i s [1980] i n j u r y . " Dr. 
C o l l i n s a l s o (and a p p a r e n t l y a l t e r n a t i v e l y ) t h e o r i z e d t h a t 
c l a i m a n t ' s u r o l o g i c a l problems might o r g i n i a t e f r o m h i s back 
s u r g e r y , but no e x p l a n a t i o n a t a l l was o f f e r e d i n s u p p o r t o f t h i s 
t h e o r y . 

A c o n t r a r y assessment i s o f f e r e d by Dr. Podernski, a 
n e u r o l o g i s t , who diagnosed: 

" U n i n h i b i t e d s m a l l c a p a c i t y neurogenic 
bladder — u n r e l a t e d t o work i n j u r y o f 
September 18, 1980. 

"As regards the neurogenic b l a d d e r , t h i s by 
documentation and h i s t o r y would appear t o 
be upper motor neuron r a t h e r than lower 
motor neuron i n type and, t h e r e f o r e , I 
would be unable t o i m p l i c a t e t he on the j o b 
i n j u r y and r e s u l t a n t surgery as causal i n 
t h i s b l a dder d y s f u n c t i o n . " 

Dr. Podernski does not e x p l a i n the d i s t i n c t i o n he draws between 
"upper motor neuron" and "lower motor neuron"; i n c o n t e x t , we 
understand t h i s d i s t i n c t i o n t o be r e f u t a t i o n o f Dr. C o l l i n s ' 
c o n c l u s i o n t h a t "the [1980] back i n j u r y somehow i n j u r e d the lower 
p o r t i o n o f the s p i n a l t r a c t . " (Emphasis added.) 

Claimant argues t h a t Dr. C o l l i n s i s h i s t r e a t i n g p h y s i c i a n 
and thus h i s o p i n i o n i s e n t i t l e d t o g r e a t e r w e i g h t . So f a r as 
t h i s r e c o r d r e f l e c t s , however, the only t r e a t m e n t f o r c l a i m a n t ' s 
u r o l o g i c a l c o n d i t i o n has been m e d i c a t i o n p r e s c r i b e d by Dr. Tank; 
t h e r e i s no r e c o r d o f Dr. C o l l i n s r e n d e r i n g t r e a t m e n t . Moreover, 
Dr. C o l l i n s d i d not even see c l a i m a n t u n t i l about two and a h a l f 
years a f t e r h i s compensable i n j u r y ; so any t r e a t m e n t rendered has 
been r e c e n t and b r i e f . Under these circumstances, we are not 
w i l l i n g t o r e g a r d Dr. C o l l i n s ' o p i n i o n as per se more p e r s u a s i v e 
s o l e l y because he i s a l l e g e d l y a " t r e a t i n g " p h y s i c i a n . 

We t u r n , t h e n , t o a c o n s i d e r a t i o n o f the reasons g i v e n by the 
d o c t o r s f o r t h e i r r e s p e c t i v e p o s i t i o n s . As p r e v i o u s l y s t a t e d . Dr. 
C o l l i n s b e l i e v e d t h a t c l a i m a n t ' s u r o l o g i c a l problems were caused 
by h i s September 1980 i n j u r y because, i n Dr. C o l l i n s 1 words, 
c l a i m a n t " s t a t e d he has been having p r o g r e s s i v e [ b l a d d e r ] t r o u b l e 
. . . s i n c e h i s [1980] i n j u r y . " 

T h is r e c o r d r a i s e s s e r i o u s doubts about t h a t f o u n d a t i o n f o r 
Dr. C o l l i n s ' o p i n i o n . As p r e v i o u s l y s t a t e d , c l a i m a n t r e p o r t e d a 
v a r i e t y o f h i s t o r i e s a t v a r i o u s times t o v a r i o u s d o c t o r s about t he 
onset o f h i s bladder d y s f u n c t i o n ; many of these h i s t o r i e s are 
i n c o n s i s t e n t w i t h the n o t i o n o f c o n s i s t e n t t r o u b l e s i n c e September 
1980. Moreover, and more i m p o r t a n t l y , c l a i m a n t ' s sworn t e s t i m o n y 
a t h e a r i n g was t h a t he had no bladder d y s f u n c t i o n b e f o r e h i s 
second back surgery i n February 1982. I t would thus appear t h a t 
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Dr. C o l l i n s ' o p i n i o n was based on an i n c o r r e c t h i s t o r y and/or t h a t 
t h e r e are so many c o n f l i c t i n g h i s t o r i e s about the onset o f 
c l a i m a n t ' s u r o l o g i c a l c o n d i t i o n t h a t no c o n c l u s i o n based on 
h i s t o r y would be cogent. 

The u l t i m a t e q u e s t i o n i s whether c l a i m a n t has proven h i s 
c l a i m by a preponderance of the p e r s u a s i v e evidence. C o n s i d e r i n g 
the apparent weaknesses i n Dr. C o l l i n s ' p o s i t i o n and the c o n t r a r y 
evidence from Dr. Podemski, we are not persuaded t h a t c l a i m a n t has 
e s t a b l i s h e d t h a t h i s u r o l o g i c a l c o n d i t i o n i s a compensable sequela 
of h i s i n d u s t r i a l back i n j u r y . 

The Referee's o r d e r dated January 13, 1984 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f the Referee's o r d e r 
which found t h a t c l a i m a n t ' s u r o l o g i c a l c o n d i t i o n was compensable 
i s r e v e r s e d and, i n l i e u t h e r e o f , the s e l f - i n s u r e d employer's 
p a r t i a l d e n i a l o f t h a t c o n d i t i o n i s r e i n s t a t e d and a f f i r m e d . The 
balance o f the Referee's o r d e r i s a f f i r m e d . 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r requests r e v i e w o f Referee St. M a r t i n ' s o r d e r 
t h a t d i s a l l o w e d c r e d i t s o f p r e v i o u s l y p a i d permanent p a r t i a l and 
permanent t o t a l d i s a b i l i t y b e n e f i t s a g a i n s t the Court o f Appeals' 
award o f 75% (240°) unscheduled permanent p a r t i a l d i s a b i l i t y and 
awarded a c a r r i e r p a i d a t t o r n e y f ee f o r unreasonable r e s i s t a n c e i n 
payment of compensation. 

The f a c t s are u n d i s p u t e d . Claimant c o n t r a c t e d c h r o n i c a c t i v e 
serum h e p a t i t i s i n November 1971 i n the course o f her employment 
as a me d i c a l l a b o r a t o r y a s s i s t a n t . On January 22, 1980 a 
D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t an award of e i g h t years of 
temporary t o t a l d i s a b i l i t y and 40% (128°) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o body systems ( l i v e r ) . C laimant 
appealed the D e t e r m i n a t i o n Order. 

Referee Gemmell g r a n t e d c l a i m a n t an award of permanent t o t a l 
d i s a b i l i t y by O p i n i o n and Order e n t e r e d January 15, 1981. The 
Referee's o r d e r a u t h o r i z e d the i n s u r e r t o c r e d i t "payments made on 
the permanent d i s a b i l i t y award. . ." a g a i n s t the i n c r e a s e d 
b e n e f i t s awarded. At the time the Referee's o r d e r was e n t e r e d , 
the i n s u r e r had p a i d $5,882.40 i n permanent p a r t i a l d i s a b i l i t y 
b e n e f i t s p u r suant t o the D e t e r m i n a t i o n Order. The i n s u r e r 
requested Board r e v i e w . 

On J u l y 29, 1981 the Board r e v e r s e d the Referee's o r d e r 
g r a n t i n g permanent t o t a l d i s a b i l i t y and m o d i f i e d the D e t e r m i n a t i o n 
Order t o g r a n t c l a i m a n t an award o f 40% (128°) unscheduled 
p s y c h o l o g i c a l d i s a b i l i t y . At the time the Board's Order on Review 
was e n t e r e d , t he i n s u r e r had p a i d $4,174.97 i n permanent t o t a l 
d i s a b i l i t y b e n e f i t s pursuant t o the Referee's o r d e r . Claimant 
p e t i t i o n e d f o r j u d i c i a l r e v i e w o f the Board's d e c i s i o n . 

ORDER 

PAULINE V. BOHNKE, Claimant 
J. Rion Bourgeois, Claimant's Attorney 
Roberts, et a l . , Defense Attorneys 

WCB 82-06426 
February 15, 1985 
Order on Review 
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The Court o f Appeals r e v e r s e d the Board's o r d e r on 
February 8, 1982 and remanded c l a i m a n t ' s case t o the Board w i t h 
i n s t r u c t i o n s t o g r a n t an award of 75% (240°) unscheduled permanent 
p a r t i a l d i s a b i l i t y . The Board d i d so i n i t s Order on Remand 
en t e r e d May 14, 1982. 

The va l u e o f c l a i m a n t ' s award was $16,800. On September 28, 
1982 t he i n s u r e r i n f o r m e d c l a i m a n t t h a t out o f t h a t sum i t was 
w i t h h o l d i n g $5,882.40 as an adjustment f o r permanent p a r t i a l 
d i s a b i l i t y b e n e f i t s p a i d pending appeal o f the D e t e r m i n a t i o n Order 
and $4,174.97 as an adjustment f o r permanent t o t a l d i s a b i l i t y 
b e n e f i t s p a i d pending Board r e v i e w o f the Referee's d e c i s i o n . The 
i n s u r e r takes the p o s i t i o n t h a t these w i t h h e l d sums were p a r t i a l 
prepayment of the 75% award u l t i m a t e l y g r a n t e d by the Court of 
Appeals. 

The i n s u r e r concedes i n i t s b r i e f on re v i e w t h a t i t i s 
f o r e c l o s e d by e x i s t i n g law from r e c o v e r i n g the $4,174.97 i n 
permanent t o t a l d i s a b i l i t y b e n e f i t s p a i d pursuant t o the Referee's 
o r d e r pending Board r e v i e w o f t h a t o r d e r . ORS 656.313(1), ( 2 ) ; 
Hutchinson,v. L o u i s i a n a - P a c i f i c , 67 Or App 577, 581, rev denied 
297 Or 340 (1984); Harry C. Jordan, 35 Uan N a t t a 282 (198 3 ) , a f f ' d 
per curiam Bekins. Moving & Storage Co. v. Jordan, 68 Or App 57 
(1984); Glenn 0. H a l l , 35 Uan N a t t a 275 (1983). 

The i n s u r e r advances two reasons why i t s d e d u c t i o n o f the 
$5,882.40 i n permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d pending 
appeal o f the D e t e r m i n a t i o n Order was proper. F i r s t , the i n s u r e r 
argues t h a t , " [ B ] e n e f i t s a l r e a d y p a i d c l a i m a n t t o q u a n t i f y a 
permanent l o s s need not be pai d t w i c e i n compensating f o r t h a t 
same l o s s . No s p e c i a l a d m i n i s t r a t i v e p e r m i s s i o n should be 
r e q u i r e d f o r what i s a simple m a t t e r o f a r i t h m e t i c . " We b e l i e v e 
t h a t the law i s c l e a r t h a t no adjustment t o compensation, no 
m a t t e r how si m p l e , i s p e r m i t t e d i n the absence of a p p r o v a l by the 
E v a l u a t i o n D i v i s i o n , a Referee, the Board or a c o u r t . Forney v. 
Western S t a t e s Plywood, 66 Or App 155 (1983), a f f ' d 297 Or 628 
(1984); Mesa v. Barker Mfq. Co., 66 Or App 161 (1983). 

The i n s u r e r ' s second argument i s t h a t i t was a u t h o r i z e d by 
Referee Gemmell's or d e r t o c r e d i t the permanent p a r t i a l d i s a b i l i t y 
b e n e f i t s p a i d pursuant t o the D e t e r m i n a t i o n Order a g a i n s t the 
permanent t o t a l d i s a b i l i t y b e n e f i t s awarded by the Referee's 
o r d e r , and t h a t t h i s a u t h o r i z a t i o n i s s u f f i c i e n t t o a u t h o r i z e the 
adjustment made i n September 1982, a f t e r the Court o f Appeals 
r u l e d i n c l a i m a n t ' s case. We are unable t o accept t h i s r e a s o n i n g . 

Each of the e n t i t i e s , i . e . the E v a l u a t i o n D i v i s i o n , a 
Referee, the Board and a c o u r t , i d e n t i f i e d i n Forney and Mesa as 
having the a u t h o r i t y t o a u t h o r i z e adjustments t o compensation has 
ent e r e d an o r d e r i n t h i s case, one of them, the Board, t w i c e . 
Only once has any order e n t e r e d i n t h i s case arguably a l l o w e d an 
adjustment i n compensation. Referee Gemmell's o r d e r s t a t e d : 

"IT IS THEREFORE ORDERED t h a t c l a i m a n t 
s h a l l be p a i d an award o f permanent t o t a l 
d i s a b i l i t y commencing from the date o f 
t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y 
w i t h c r e d i t a l l o w e d f o r payments made on 
the permanent d i s a b i l i t y award." 

The Board's Order on Review, however, s t a t e d : 
-147-



"The Referee's o r d e r dated January 15, 1981 
i s r e v e r s e d . The D e t e r m i n a t i o n Order o f 
January 22, 1980 i s m o d i f i e d t o r e f l e c t 
c l a i m a n t ' s e n t i t l e m e n t t o compensation 
equal t o 128° f o r 40% unscheduled 
p s y c h o l o g i c a l d i s a b i l i t y . " 

Having not been r e i n s t a t e d by the Court o f Appeals, t he 
Referee's o r d e r became a n u l l i t y . N e i t h e r the Court o f Appeals 
nor t he Board i n i t s Order on Remand a u t h o r i z e d any adjus t m e n t i n 
compensation. The i n s u r e r ' s a djustment o f September 1982 was, 
t h e r e f o r e , a p r o h i b i t e d u n i l a t e r a l a d justment. Forney v. Western 
S t a t e s Playwood, supra; Mesa v. Barker Mfg. Co., supra. I t 
f o l l o w s t h a t the i n s u r e r i s r e q u i r e d t o pay the sum w r o n g f u l l y 
w i t h h e l d t o c l a i m a n t . 

The Referee d e c l i n e d t o award a p e n a l t y a g a i n s t the i n s u r e r , 
but d i d award a c a r r i e r p a i d a t t o r n e y f ee on the t h e o r y t h a t the 
permanent p a r t i a l d i s a b i l i t y a djustment was an unreasonable 
r e s i s t a n c e t o the payment o f compensation. We concur w i t h the 
Referee's award o f a $1,000 c a r r i e r p a i d a t t o r n e y f e e , however, we 
base t h a t award upon a d i f f e r e n t ground. We b e l i e v e t h a t the 
r e l i a n c e on Referee Gemmell's o r d e r , w h i l e i n c o r r e c t , was not 
unreasonable. However, we b e l i e v e t h a t ORS 656.313(2) i s 
s u f f i c i e n t l y c l e a r t h a t a t t e m p t i n g t o re c o v e r b e n e f i t s p a i d 
pending Board r e v i e w o f a Referee's o r d e r was unreasonable and i s 
s u f f i c i e n t b a s i s upon which t o assess a c a r r i e r p a i d f e e . 

ORDER 

The Referee's o r d e r s dated February 7, 1984 and J u l y 9, 1984 
are m o d i f i e d t o base the c a r r i e r p a i d a t t o r n e y f e e upon the 
i n s u r e r ' s unreasonable w i t h h o l d i n g o f permanent t o t a l d i s a b i l i t y 
b e n e f i t s due pending Board r e v i e w o f Referee Gemmell's o r d e r . The 
Referee's o r d e r s are o t h e r w i s e a f f i r m e d . Claimant's a t t o r n e y i s 
awarded $650 f o r s e r v i c e s on Board r e v i e w , t o be pai d by the 
i n s u r e r . 

DONALD K. CHAMBERS, Claimant WCB 83-07354 
Cowling & Heysell, Claimant's Attorneys February 15, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requests r e v i e w o f Referee Brown's o r d e r which 
awarded 112° f o r 35% unscheduled permanent p a r t i a l d i s a b i l i t y i n 
l i e u o f a D e t e r m i n a t i o n Order award o f 80° f o r 25% unscheduled 
d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low back and d e p r e s s i o n . On 
revi e w , the SAIF C o r p o r a t i o n contends t h a t the 25% award should be 
r e i n s t a t e d . Claimant contends t h a t because SAIF d i d not 
cr o s s - r e q u e s t r e v i e w , the Board i s w i t h o u t j u r i s d i c t i o n t o reduce 
the award and, t h a t because SAIF has requested r e l i e f , an i n s u r e r 
p a i d a t t o r n e y f e e i s i n or d e r . 

We r e j e c t c l a i m a n t ' s c o n t e n t i o n t h a t we may not c o n s i d e r 
SAIF's r e q u e s t f o r r e d u c t i o n o f the award because o f i t s f a i l u r e 
t o f o r m a l l y c r o s s - r e q u e s t review. See Jimmie Parkerson, 35 Van 
Na t t a 1247 (198 3 ) . Nonetheless, as we agree w i t h t h e Referee's 
assessment o f c l a i m a n t ' s permanent l o s s o f e a r n i n g c a p a c i t y due t o 
the compensable i n j u r y , we a f f i r m and adopt the o r d e r o f the 
Referee. Since SAIF's r e q u e s t f o r r e d u c t i o n o f the award r a i s e d 
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no i s s u e s t h a t would not o t h e r w i s e have been d e a l t w i t h , we do not 
award c l a i m a n t ' s a t t o r n e y a f e e . See Teel v. Weyerhaeuser 
Company, 294 Or 588 (1983); Gleason v. Rippey, 36 Van N a t t a 778 
(198 4 ) . 

ORDER 

The Referee's o r d e r dated August 23, 1984 i s a f f i r m e d . 

RAYMOND P. DAVIDSON, Claimant WCB 83-10512 
Welch, et a l . , Claimant's Attorneys February 15, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by the Board en. banc . 

The SAIF C o r p o r a t i o n requests r e v i e w o f Refe ree Q u i l l i n a n ' s 
o r d e r t h a t i n c r e a s e d c l a i m a n t ' s award o f permanent p a r t i a l 
d i s a b i l i t y from 184° f o r 57.5% unscheduled d i s a b i l i t y f o r i n j u r y 
t o h i s g r o i n t o an award o f permanent t o t a l d i s a b i l i t y . The i s s u e 
i s the e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

Claimant was 61 years o l d a t the time o f the h e a r i n g and had 
done heavy l o g g i n g work f o r 40 years. On August 15, 1979 c l a i m a n t 
s u f f e r e d a compensable r i g h t i n g u i n a l h e r n i a . Claimant had a 
p r i o r h i s t o r y o f s u r g i c a l h e r n i a r e p a i r s i n 1968 and 1977. Dr. 
Johnson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , performed a s u r g i c a l 
r e p a i r o f the August 15, 1979 h e r n i a on August 28, 1979. 

On November 15, 1979 Dr. Johnson r e p o r t e d t h a t the August 
sur g e r y had f a i l e d . Another r e p a i r was done on November 20, 1979, 
t h i s time u s i n g Marlex mesh i n an attempt, t o s t r e n g t h e n the f l o o r 
o f c l a i m a n t ' s i n g u i n a l c a n a l . A r i g h t orchiectomy was a l s o 
performed. During the procedure c l a i m a n t s u f f e r e d a n a p h y l a c t i c 
shock due t o i n t r a v e n o u s a n t i b i o t i c s , but recovered w e l l . On 
January 10, 1980 Dr. Johnson p r o j e c t e d t h a t c l a i m a n t would be 
re l e a s e d t o work on February 1, 1980. 

Claimant r e t u r n e d t o work a t h i s usual o c c u p a t i o n as a l o g g e r 
as p r o j e c t e d . As o f March 31, 1980 c l a i m a n t had a l a r g e bulge i n 
hi s r i g h t g r o i n , but was o t h e r w i s e asymptomatic and w i t h o u t work 
r e s t r i c t i o n s . Dr. Johnson examined c l a i m a n t on December 3, 1980 
and A p r i l 8, 1981, n o t i n g each time t h a t c l a i m a n t ' s c o n d i t i o n 
remained e s s e n t i a l l y unchanged. A f t e r the A p r i l 1981 e x a m i n a t i o n 
Dr. Johnson noted t h a t c l a i m a n t would most l i k l e y c o n t i n u e t o have 
problems l e a d i n g t o another h e r n i a o p e r a t i o n i f he co n t i n u e d doing 
heavy l o g g i n g work. 

On A p r i l 29, 1981 c l a i m a n t ' s c l a i m was closed by a 
D e t e r m i n a t i o n Order t h a t awarded no permanent d i s a b i l i t y . 

Dr. Johnson's examination on A p r i l 1, 1982 showed a d e f i n i t e 
i n c r e a s e i n the s i z e o f the bulge i n c l a i m a n t ' s g r o i n and noted 
t h a t c l a i m a n t complained o f i n c r e a s e d pain and pressu r e . He noted 
t h a t c l a i m a n t had been c o n t i n u i n g t o do heavy l o g g i n g work. 

On A p r i l 14, 1982 Dr. Johnson performed surgery u s i n g a 
p r e p e r i t o n e a l approach t o av o i d e n t e r i n g the abdominal w a l l and 
used a l a r g e sheet o f Marlex mesh t o att e m p t t o s t r e n g t h e n 
c l a i m a n t ' s lower abdominal w a l l t o pre v e n t f u r t h e r r e c u r r e n c e s . 

On A p r i l 30, 1982 Dr. Johnson n o t i f i e d SAIF o f the most 
r e c e n t s u r g e r y , and concluded: 



" I t i s my f e e l i n g t h a t d e s p i t e the 
e x t e n s i v e r e p a i r r e c e n t l y performed, I 
doubt t h a t t h i s or any r e p a i r w i l l h o l d up 
w i t h [ c l a i m a n t ' s ] work i n the woods which 
r e q u i r e s c a r r y i n g heavy chainsaws up and 
down h i l l s and doing very heavy, strenuous 
work. I have advised him t h a t I do not 
f e e l he should r e t u r n t o t h i s type o f work 
as i t i s almost c e r t a i n t o cause him more 
problems w i t h h i s r i g h t g r o i n . " 

I n June 1982 Dr. Johnson approved c l a i m a n t ' s e n t r y i n t o a 
F i e l d S e r v i c e s D i v i s i o n v o c a t i o n a l a s s i s t a n c e program s t a t i n g t h a t 
c l a i m a n t had a 20 pound l i f t i n g r e s t r i c t i o n and was t o a v o i d 
s t r a i n i n g . C l aimant began a j o b search program w i t h VERK 
Co n s u l t a n t s i n J u l y 1982. His i n i t i a l t e s t i n g showed t h a t he 
could work c o m f o r t a b l y i n s i t t i n g , s t a n d i n g , c r o u c h i n g , bending, 
s t o o p i n g and k n e e l i n g p o s i t i o n s . The j o b search appears t o have 
been q u i t e i n t e n s i v e , however, c l a i m a n t d i d not become employed. 

On September 2, 1982 a second D e t e r m i n a t i o n Order g r a n t e d 
c l a i m a n t an award of 112° f o r 35% unscheduled d i s a b i l i t y f o r h i s 
g r o i n i n j u r y . 

On January 31, 1983 Dr. Johnson i n f o r m e d SAIF t h a t c l a i m a n t 
was again symptomatic. He noted t h a t c l a i m a n t had been r e s t r i c t e d 
t o l i f t i n g no more than 20 pounds and concluded: 

"Despite f o l l o w i n g t h i s regime [ s i c , 
regimen?] and c a r e f u l l y a v o i d i n g strenuous 
work, [ c l a i m a n t ] has noted i n c r e a s e d 
s w e l l i n g i n h i s r i g h t g r o i n . I n J u l y o f 
'82 he simply had a s o f t , d i f f u s e 
prominence i n t h i s area and now he has a 
very prominent, obvious h e r n i a d e f e c t 
l o c a t e d above h i s r i g h t g r o i n m e d i a l l y a t 
the l e v e l of the symphysis p u b i s . " 

Dr. Johnson opined t h a t c l a i m a n t would e v e n t u a l l y r e q u i r e 
a d d i t i o n a l s u r g e r y . 

Claimant and SAIF s t i p u l a t e d t o an i n c r e a s e d permanent 
d i s a b i l i t y award o f 72° f o r 22.5% on March 18, 1983. This 
s t i p u l a t i o n brought c l a i m a n t ' s t o t a l award t o 184° f o r 57.5% 
unscheduled permanent d i s a b i l i t y . 

On A p r i l 26, 1983 c l a i m a n t underwent h i s s i x t h h e r n i a 
o p e r a t i o n . He was r e l e a s e d f o r m o d i f i e d work e f f e c t i v e J u l y 6, 
1983 w i t h the f o l l o w i n g r e s t r i c t i o n s : "No s t r a i n i n g . No l i f t i n g 
o f more t h a t 20 pounds f o r the r e s t o f h i s l i f e . " 

On September 28, 1983 Dr. Johnson r e p o r t e d t h a t c l a i m a n t was 
asymptomatic and s t a t i o n a r y . However, w i t h r e s p e c t t o c l a i m a n t ' s 
o v e r a l l c o n d i t i o n he s t a t e d : 

" [ E ] a c h of h i s l a s t r e c u r r e n c e s have 
oc c u r r e d j u s t medial t o the p r e v i o u s 
r e p a i r ; i . e . , the lower abdominal w a l l 
s imply does not seern t o h o l d up under the 
r e p a i r s . . . . 
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" . . . I s t i l l f e e l very s t r o n g l y t h a t 
[ c l a i m a n t ] cannot be allowed t o have any 
type of p h y s i c a l work as even w i t h o u t 
p h y s i c a l work, he w i l l p r o bably r e c u r now 
i n the l e f t s i d e a t the edge of h i s 
p r e v i o u s Marlex sheath." 

A D e t e r m i n a t i o n Order dated October 24, 1983 g r a n t e d c l a i m a n t 
no a d d i t i o n a l permanent d i s a b i l i t y . 

Dr. Johnson s t a t e d on December 23, 1983 t h a t : 
"As the h e r n i a r e p a i r s and r e - r e p a i r s have 
been performed, the r i g h t g r o i n i s now 
s o l i d , but [ c l a i m a n t ' s ] lower abdominal 
w a l l weakness has simply moved t o the l e f t , 
and i t appears t h a t no amount of s u r g i c a l 
management w i l l produce a s o l i d lower 
abdomen, and t h e r e f o r e [ c l a i m a n t ] has been 
advised a g a i n s t any type o f heavy work. As 
[ c l a i m a n t ' s ] o n l y known o c c u p a t i o n i s 
l o g g i n g and lumber r e l a t e d a c t i v i t i e s , he 
has been unable t o be g a i n f u l l y employed 
f o r some years. I t i s my o p i n i o n t h a t 
[ c l a i m a n t ] i s not employable f o r any type 
of p h y s i c a l l a b o r because of h i s abdominal 
w a l l weakness. " 

On Board r e v i e w SAIF a s s e r t s t h a t c l a i m a n t i s not e n t i t l e d t o 
any i n c r e a s e d compensation because h i s c o n d i t i o n has not worsened 
sin c e the l a s t arrangement of compensation. 

I n E l l i s v. SAIF, 67 Or App 107, 109 (1984), the c o u r t s a i d : 

" [ A ] c l a i m a n t i s not e n t i t l e d t o a d d i t i o n a l 
compensation f o l l o w i n g a f i n a l 
d e t e r m i n a t i o n of e x t e n t of d i s a b i l i t y 
except f o r medical s e r v i c e s under ORS 
656.24E>, unless he e s t a b l i s h e s t h a t (1) h i s 
c o n d i t i o n has worsened or (2) he has been 
t e r m i n a t e d from an a u t h o r i z e d v o c a t i o n a l 
r e h a b i l i t a t i o n program." 

See a l s o Johnson v. I n d u s t r i a l Indem., 66 Or App 640, 642 (1984). 

Claimant has not been i n v o l v e d i n a v o c a t i o n a l r e h a b i l i t a t i o n 
program, t h e r e f o r e , the only way c l a i m a n t would be e n t i t l e d t o 
i n c r e a s e d compensation i s i f h i s c o n d i t i o n has worsened s i n c e the 
l a s t arrangement of compensation, March 18, 1983. 

Claimant's t e s t i m o n y , which we consider along w i t h the o t h e r 
evidence, sheds no l i g h t on t h i s q u e s t i o n . The only m e d i c a l 
evidence i n the r e c o r d c o n s i s t s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n ' s 
r e p o r t s . I n June 1982 Dr. Johnson imposed a 20 pound l i f t i n g 
r e s t r i c t i o n and advised a g a i n s t s t r a i n i n g . There i s no evidence 
t h a t c l a i m a n t exceeded these r e s t r i c t i o n s . I n January 1983 Dr. 
Johnson noted t h a t d e s p i t e the l i m i t e d a c t i v i t y , c l a i m a n t ' s h e r n i a 
problems c o n t i n u e d . Claimant r e c e i v e d an i n c r e a s e d award o f 
compensation i n March 1983, and had a d d i t i o n a l s u r g e r y i n A p r i l 
1983. I n J u l y 1983 Dr. Johnson r e l e a s e d c l a i m a n t f o r work w i t h 
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e x a c t l y t h e same r e s t r i c t i o n s he had i n June 1982. I n September 
1983 Dr. Johnson noted t h a t p r o g r e s s i v e h e r n i a r e p a i r f a i l u r e s 
were expected, but he d i d not change c l a i m a n t ' s r e s t r i c t i o n s . 
F i n a l l y , i n December 1983, Dr. Johnson opined t h a t no amount o f 
surgery would produce a s o l i d abdomen, and s t i l l d i d not change 
c l a i m a n t ' s work r e s t r i c t i o n s . We note t h a t w h i l e Dr. Johnson's 
t e r m i n o l o g y changed s l i g h t l y between J u l y and December 1983, t h e 
c o n t e x t o f h i s r e p o r t s shows t h a t he made no change i n h i s 
assessment o f c l a i m a n t ' s c o n d i t i o n . 

On the evidence as a whole we conclude t h a t c l a i m a n t ' s 
c o n d i t i o n , however bad i t may have been, was the same a t the ti m e 
of the h e a r i n g as i t was i n March 1983 when he was l a s t 
compensated. T h e r e f o r e , c l a i m a n t i s not e n t i t l e d t o an i n c r e a s e 
i n compensation. ORS 656.273(1); E l l i s v. SAIF, supra; Johnson v. 
I n d u s t r i a l Indem., supra 

ORDER 

The o r d e r o f the Referee dated May 9, 1984 i s r e v e r s e d . 

Board Member Lewis D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . 

I would f i n d t h a t c l a i m a n t ' s c o n d i t i o n has worsened s i n c e 
March 18, 1983, the l a s t arrangement o f compensation. I conclude 
t h a t t h e f i n d i n g s o f Dr. Johnson, t he t r e a t i n g surgeon, e s t a b l i s h 
t h a t c l a i m a n t ' s c o n d i t i o n has worsened. 

F o l l o w i n g h i s A p r i l 1983 o p e r a t i o n , c l a i m a n t ' s s i x t h h e r n i a 
r e p a i r s u r g e r y , Dr. Johnson r e p o r t e d t h a t he had used a second 
sheet o f "Marlex mesh" i n ord e r t o f o r t i f y c l a i m a n t ' s abdominal 
w a l l and t h a t the r e p a i r now extended t o the l e f t o f c l a i m a n t ' s 
m i d l i n e . Dr. Johnson f u r t h e r advised t h a t f o l l o w i n g each o f 
cl a i m a n t ' s p r i o r s u r g e r i e s the r e p a i r g r a d u a l l y weakened m e d i a l l y 
and t o the l e f t o f the s u t u r e d area and the s u r r o u n d i n g t i s s u e 
became l a x . Dr. Johnson r e p o r t e d t h a t t h i s s o f t e n i n g and l a x i t y 
was once a g a i n o c c u r r i n g . These r e f e r e n c e s e s t a b l i s h t o my 
s a t i s f a c t i o n a change i n c l a i m a n t ' s c o n d i t i o n . 

Moreover, p r i o r t o the l a s t arrangement o f compensation Dr. 
Johnson had f e l t t h a t c l a i m a n t ' s 20 pound m o d i f i e d work l i m i t a t i o n 
c o uld e v e n t u a l l y be i n c r e a s e d t o a p p r o x i m a t e l y 30 pounds. 
F o l l o w i n g the A p r i l 1983 s u r g e r y , Dr. Johnson d i d e v e n t u a l l y 
r e l e a s e c l a i m a n t f o r m o d i f i e d work, s u b j e c t t o the 20 pound 
l i m i t a t i o n . However, u n l i k e h i s p r i o r o p t i m i s t i c p r o g n o s i s , t h i s 
time the d o c t o r opined t h a t c l a i m a n t ' s l i m i t a t i o n would e x i s t " f o r 
the r e s t o f [ c l a i m a n t ' s ] l i f e . " Furthermore, Dr. Johnson 
e v e n t u a l l y concluded t h a t c l a i m a n t should not do any type o f 
heavy, p h y s i c a l work. 

Claimant needs t o show o n l y a worsening o f h i s c o n d i t i o n , he 
i s not r e q u i r e d t o show a s u b s t a n t i a l worsening. Mosqueda v. ESCO 
C o r p o r a t i o n , 54 Or App 736, 739 (1981). U n l i k e my c o l l e a g u e s , I 
i n t e r p r e t Dr. Johnson's r e p o r t s and o p i n i o n s as sup p o r t f o r 
c o n c l u d i n g t h a t c l a i m a n t ' s c o n d i t i o n has not on l y changed, b u t has 
worsened. 

Since I am persuaded t h a t c l a i m a n t ' s c o n d i t i o n has worsened, 
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c l a i m a n t would be e n t i t l e d t o a r e d e t e r m i n a t i o n o f the e x t e n t o f 
hi s permanent d i s a b i l i t y . E l l i s v. SAIF, 67 Or App 107 (1984)' 
Johnson v. I n d u s t r i a l I n d e m n i t y ! 66 Or App 640 (1984). F o l l o w i n 
my r e v i e w o f the r e c o r d , I agree w i t h the Referee t h a t c l a i m a n t 
has e s t a b l i s h e d t h a t , h e i s permanently and t o t a l l y d i s a b l e d . 
Consequently, w i t h the above s u p p l e m e n t a t i o n , I would a f f i r m t h e 
Referee's o r d e r . , 

TIMOTHY J. PURDUE, Claimant WCB 83-05153 & 83-08538 
Evohl F. Mai agon, Claimant's Attorney February 15, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests r e v i e w o f t h a t p o r t i o n o f Referee Menashe's 
or d e r which: (1) awarded him 25% (80°) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r h i s systemic c o n t a c t d e r m a t i t i s c o n d i t i o n , 
t h a t being an i n c r e a s e o f 15% (48°) from an August 17, 1983 
D e t e r m i n a t i o n Order which had awarded him 10% (32°); and (2) 
a u t h o r i z e d the SAIF C o r p o r a t i o n a c r e d i t f o r p r e m a t u r e l y p a i d 
permanent p a r t i a l d i s a b i l i t y . 

The Board a f f i r m s the Referee's order w i t h the f o l l o w i n g 
comment concerning the c r e d i t i s s u e . 

Claimant's 1979 c l a i m was closed by a February 1980 
D e t e r m i n a t i o n Order which d i d not award permanent d i s a b i l i t y . A 
Referee's o r d e r found t h a t the c l a i m was not pr e m a t u r e l y closed 
and t h a t c l a i m a n t was e n t i t l e d t o 10% permanent d i s a b i l i t y . On 
appeal, the Board found t h a t the c l a i m had been p r e m a t u r e l y closed 
and remanded t o SAIF f o r f u r t h e r p r o c e s s i n g . Timothy J. Purdue, 
34 Uan N a t t a 1175 (1982). This c l a i m was subsequently closed by a 
May 9, 1983 D e t e r m i n a t i o n Order w i t h o u t an award f o r permanent 
d i s a b i l i t y . A second c l a i m f o r c l a i m a n t ' s d e r m a t i t i s c o n d i t i o n 
was f i l e d and e v e n t u a l l y closed on August 17, 1983 w i t h c l a i m a n t 
r e c e i v i n g an award of 10% permanent d i s a b i l i t y . Both 
D e t e r m i n a t i o n Orders were appealed and the issues c o n s o l i d a t e d f o r 
h e a r i n g . 

The Referee found t h a t c l a i m a n t was e n t i t l e d t o a t o t a l award 
of 25% permanent d i s a b i l i t y . The Referee concluded t h a t the 
payments made pursuant t o the p r i o r Referee's o r d e r c o n s t i t u t e d an 
advance payment of compensation f o r which SAIF should be a l l o w e d a 
c r e d i t a g a i n s t the 25% award. We agree w i t h the Referee's 
re a s o n i n g which f o l l o w s : 

"The $817 claimed overpayment r e p r e s e n t s 
money p a i d pursuant t o an Opi n i o n and Order 
t h a t was subsequently r e v e r s e d . Under the 
f a c t s o f t h i s case, a s e n s i b l e c o n s t r u c t i o n 
i s t o view the $817 t o be a premature 
payment o f permanent d i s a b i l i t y compensation 
and consequently t h a t amount c o n s t i t u t e s an 
advance payment. ORS 656.313(2) i s not 
a p p l i c a b l e t o the circumstances o f t h i s 
case. As w i l l be discussed below, c l a i m a n t 
i s e n t i t l e d t o a d d i t i o n a l permanent 
compensation and an a p p r o p r i a t e c r e d i t 
should be al l o w e d f o r the premature 
payment." 

This reasoning f a v o r a b l y compares w i t h the language o f ORS 
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656.268(4) which s t a t e s t h a t the E v a l u a t i o n D i v i s i o n ' s 
d e t e r m i n a t i o n may i n c l u d e necessary adjustments i n compensation 
p a i d or payable p r i o r t o the d e t e r m i n a t i o n , i n c l u d i n g d i s a l l o w a n c e 
of permanent d i s a b i l i t y payments p r e m a t u r e l y made. I n a d d i t i o n , 
ORS 656.313 a p p a r e n t l y contemplates t h a t compensation p a i d pending 
r e v i e w o f e m p l o y e r s ' / i n s u r e r s ' appeals s h a l l not be r e p a i d . See 
ORS 656.313(1). I n the p r e s e n t case, the compensation was p a i d 
pending r e v i e w o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . When th e 
Board subsequently agreed w i t h c l a i m a n t ' s argument t h a t h i s c l a i m 
had been p r e m a t u r e l y c l o s e d , the Board, i n e f f e c t , found t h a t the 
permanent d i s a b i l i t y compensation p a i d pending r e v i e w o f the 
Referee's o r d e r had been premature. Thus, SAIF i s e n t i t l e d t o a 
necessary a d j u s t m e n t f o r t h i s p r e m a t u r e l y p a i d permanent 
d i s a b i l i t y . T his a d j u s t m e n t takes the form of a c r e d i t a g a i n s t 
the Referee's 25% permanent d i s a b i l i t y award. 

ORDER 

The Referee's o r d e r dated November 29, 1983 i s a f f i r m e d . 

ANDREW SIMER, Claimant WCB 81-06740 
Schouboe, et a l . , Claimant's Attorneys February 15, 1985 
Lindsay, et a l . , Defense Attorneys Order on Reconsideration 

Claimant has requested r e c o n s i d e r a t i o n o f the Board's Order 
on Review dated January 31, 1985. Claimant r e p e a t s h i s c o n t e n t i o n 
t h a t the Referee was r e q u i r e d t o r a t e the e x t e n t o f h i s permanent 
d i s a b i l i t y and i f he had, would have found c l a i m a n t was e n t i t l e d 
t o permanent t o t a l d i s a b i l i t y . 

The Referee found t h a t c l a i m a n t had e s t a b l i s h e d a compensable 
a g g r a v a t i o n . Consequently, he s e t a s i d e the s e l f - i n s u r e d 
employer's d e n i a l and remanded the c l a i m t o the employer f o r 
p r o c e s s i n g . Because he had reopened the c l a i m due t o the 
a g g r a v a t i o n , the Referee concluded t h a t i t would be premature t o 
e v a l u a t e c l a i m a n t ' s permanent d i s a b i l i t y . However, c i t i n g a 
f o o t n o t e i n E t c h i s o n v. SAIF, 8 Or App 395, 401 ( 1 9 7 2 ) , the 
Referee found t h a t should he r a t e the e x t e n t o f d i s a b i l i t y he 
would f i n d c l a i m a n t permanently and t o t a l l y d i s a b l e d . 

I t i s not a p p r o p r i a t e t o r a t e a c l a i m a n t ' s permanent 
d i s a b i l i t y when h i s or her c l a i m i s i n open s t a t u s . Kociemba v. 
SAIF, 63 Or App 557, 559-60 (1983); Gary A. F r e i e r , 34 Van N a t t a 
543, 545 ( 1 9 8 2 ) . A c l a i m cannot be c l o s e d , and permanent 
d i s a b i l i t y r a t e d , u n t i l a worker i s m e d i c a l l y s t a t i o n a r y . ORS 
656.268(1); Harmon v. SAIF, 54 Or App 121 (1981). 

A l t h o u g h we d i d not d i s c u s s t h i s i s s u e i n our Order on 
Review, we s t a t e d t h a t we a f f i r m e d the remaining p o r t i o n s o f t h e 
Referee's o r d e r which were not r e v e r s e d or m o d i f i e d . To f u r t h e r 
c l a r i f y our o r d e r , we make the f o l l o w i n g c o n c l u s i o n s . We agree 
w i t h the Referee's f i n d i n g t h a t c l a i m a n t has e s t a b l i s h e d a 
compensable a g g r a v a t i o n . Thus, h i s c l a i m i s i n open s t a t u s . 
Moreover, the preponderance o f p e r s u a s i v e evidence suggests t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y a t the time of h e a r i n g . 
Since the c l a i m was i n open s t a t u s and c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y , i t would be i n a p p r o p r i a t e t o determine the e x t e n t o f 
h i s permanent d i s a b i l i t y . 
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Claimant's r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On 
r e c o n s i d e r a t i o n , w i t h the above s u p p l e m e n t a t i o n , t h e Board adheres 
t o and r e p u b l i s h e s i t s former o r d e r . 

IT IS SO ORDERED. 

MARY N. SHEESLEY, Claimant WCB 83-12252 
Bischoff & Strooband, Claimant's Attorneys February 20, 1985 
Foss, Whitty & Roess, Defense Attorneys Order on Review 
Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n requests r e v i e w o f t h a t p o r t i o n o f 
Referee Danner's or d e r which awarded c l a i m a n t i n t e r i m compensation 
pending acceptance or d e n i a l o f her c l a i m . 

During the r e l e v a n t p e r i o d c l a i m a n t was wo r k i n g f u l l - t i m e . 
The c l a i m was denied i n a t i m e l y f a s h i o n . T h e r e f o r e , c l a i m a n t was 
not e n t i t l e d t o i n t e r i m compensation. Bono v. SAIF, 298 Or 405 
(1984). 

ORDER 

That p o r t i o n o f the Referee's o r d e r dated J u l y 6, 1984, which 
awarded c l a i m a n t i n t e r i m compensation f r o m August 31 t h r o u g h 
October 14, 1983, i s re v e r s e d . The remainder o f the Referee's 
or d e r i s a f f i r m e d . 

ANTONIO 0. CASTANEDA, Claimant WCB 84-07875, 84-05334 & 84-02608 
Emmons, et a l . , Claimant's Attorneys February 21, 1985 
SAIF Corp Legal, Defense Attorney Order on Reconsideration 
Garrett, et a l . , Defense Attorneys 
Claimant has requested r e c o n s i d e r a t i o n o f the Board's Order 

of D i s m i s s a l dated January 15, 1985. R e c o n s i d e r a t i o n i s g r a n t e d . 
On r e c o n s i d e r a t i o n , the Board adheres t o and r e p u b l i s h e s i t s Order 
of D i s m i s s a l w i t h the f o l l o w i n g comment. 

Claimant contends t h a t the Referee e r r e d i n immediately 
d i s m i s s i n g h i s requests f o r h e a r i n g r a t h e r than i s s u i n g a 30 day 
show cause o r d e r . A l t h o u g h , the former p r a c t i c e was t o is s u e a 30 
day show cause o r d e r , the c u r r e n t r u l e s do not r e q u i r e such a 
procedure. OAR 438-06-070 p r o v i d e s : 

" F a i l u r e o f a p a r t y t o appear a t a h e a r i n g 
w i t h o u t good cause c o n s t i t u t e s a wai v e r o f 
appearance. I f t h e p a r t y f a i l i n g t o appear 
i s the p a r t y t h a t requested the h e a r i n g , 
the r e q u e s t f o r h e a r i n g may be dismissed 
unless good cause i s shown and the o t h e r 
p a r t y i s not p r e j u d i c e d t h e r e b y . " 

Thus, the Referee acted p r o p e r l y i n d i s m i s s i n g the r e q u e s t f o r 
h e a r i n g even though no show cause order had i s s u e d . The 
j u r i s d i c t i o n a l problem i n t h i s case arose because the Referee d i d 
not abate h i s ord e r or i s s u e an Order on R e c o n s i d e r a t i o n w i t h i n 30 
days o f the Order o f D i s m i s s a l . Despite what c l a i m a n t 
c h a r a c t e r i z e s as a "grave i n j u s t i c e , " the Board i s w i t h o u t 
j u r i s d i c t i o n because no req u e s t f o r review was f i l e d w i t h i n 30 
days o f a f i n a l o r d e r . -155-



ORDER 

The Board's Order o f D i s m i s s a l dated January 15, 1985, as 
c l a r i f i e d by t h i s o r d e r i s adhered t o and r e p u b l i s h e d . 

SANDY J. DEVEREAUX, Claimant WCB 83-02347 
Steven C. Yates, Claimant's Attorney February 21, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n requests r e v i e w o f Referee Seymour's 
o r d e r which awarded c l a i m a n t p e n a l t i e s and a t t o r n e y fees f o r 
SAIF's f a i l u r e t o p r o v i d e medical s e r v i c e s and which s e t a s i d e 
SAIF's r e j e c t i o n o f "spa" membership on the b a s i s o f c l a i m a n t ' s 
noncompliance w i t h OAR 436-69-301(2). SAIF contends t h a t OAR 
436-69-301(2) should be a p p l i e d r e t r o a c t i v e l y and t h a t no 
p e n a l t i e s and a t t o r n e y fees are a p p r o p r i a t e . We agree w i t h SAIF 
and r e v e r s e . 

Claimant s u f f e r e d a compensable i n j u r y i n November 1981. I n 
February 1983 c l a i m a n t ' s t r e a t i n g d o c t o r . Dr. Tracy, recommended 
t h a t c l a i m a n t be g i v e n a spa membership f o r e x e r c i s e and 
w h i r l p o o l . I n response, SAIF's l e t t e r o f February 17, 1983 s t a t e d 
t h a t when Dr. Tracy can f i n d a "spa" which meets the req u i r e m e n t s 
of OAR 436-69-301(2) and when Dr. Tracy s t a t e s i n w r i t i n g she w i l l 
assume f u l l r e s p o n s i b i l i t y f o r the s e r v i c e s , SAIF w i l l c o n s i d e r 
the r e q u e s t . 

OAR 436-69-301(2) p r o v i d e s : 

" A t t e n d i n g p h y s i c i a n s may p r e s c r i b e 
t r e a t m e n t t o be c a r r i e d out by persons 
l i c e n s e d t o p r o v i d e medical s e r v i c e s , or by 
o t h e r persons who work under the d i r e c t 
s u p e r v i s i o n and c o n t r o l o f the a t t e n d i n g 
p h y s i c i a n . I f the a t t e n d i n g p h y s i c i a n 
p r e s c r i b e s s e r v i c e s t o be p r o v i d e d by 
persons not l i c e n s e d t o p r o v i d e medical 
s e r v i c e s f o r the r e l i e f o f i n j u r y and not 
under the d i r e c t s u p e r v i s i o n and c o n t r o l o f 
the a t t e n d i n g p h y s i c i a n , the p h y s i c i a n 
s h a l l s t a t e i n w r i t i n g t h a t he or she 
assumes f u l l r e s p o n s i b i l i t y f o r the 
performance o f those s e r v i c e s . " 

T his a d m i n i s t r a t i v e r u l e became e f f e c t i v e March 1, 1982, 
a f t e r the date o f c l a i m a n t ' s i n j u r y . The Referee found t h a t t h i s 
r u l e was not t o be a p p l i e d r e t r o a c t i v e l y t o b e n e f i t s a r i s i n g out 
of i n j u r i e s s u f f e r e d p r i o r t o the e f f e c t i v e date o f the 
a d m i n i s t r a t i v e r u l e , c i t i n g B a r r e t t v. Union O i l D i s t r i b u t o r s , 60 
Or App 483 (198 2 ) . Seeing t h a t , the Referee found t h a t SAIF c o u l d 
not r e j e c t the recommended s e r v i c e s s o l e l y because the d o c t o r d i d 
not comply w i t h the a d m i n i s t r a t i v e r u l e and awarded p e n a l t i e s and 
a t t o r n e y f e e s . 

SAIF argues t h a t B a r r e t t , supra, a l l o w s r e t r o a c t i v e 
a p p l i c a t i o n o f a s t a t u t e or a d m i n i s t r a t i v e r u l e when such 
a p p l i c a t i o n a f f e c t s the procedure f o r r e c e i v i n g b e n e f i t s , but not 
the e n t i t l e m e n t t o or the amount o f those b e n e f i t s . We g e n e r a l l y 
agree w i t h t h a t a n a l y s i s . B a r r e t t d i s t i n g u i s h e s between s t a t u t e s 
and r u l e s t h a t r e l a t e t o " e l i g i b i l i t y f o r coverage" and those t h a t 
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r e l a t e t o "whether and when a c l a i m can be made i n s i t u a t i o n s 
where coverage e x i s t s . " B a r r e t t s t a t e s t h a t the l a t t e r can be 
a p p l i e d r e t r o a c t i v e l y . See a l s o F u t r e l l v. U n i t e d A i r l i n e s , 59 Or 
App 571, 573 (1982) . 

We f i n d t h a t the a d m i n i s t r a t i v e r u l e a t i s s u e here i s o f the 
l a t t e r type d i s c u s s e d by B a r r e t t , one t h a t r e l a t e s t o whether and 
when a c l a i m can be made i n a s i t u a t i o n where coverage e x i s t s . 
SAIF has not q u e s t i o n e d c l a i m a n t ' s e l i g i b i l i t y t o r e c e i v e medical 
s e r v i c e s . SAIF o n l y s t a t e d t h a t c l a i m a n t ' s d o c t o r would have t o , 
f o l l o w the requirements o f OAR 436-69-301(2) b e f o r e i t would 
c o n s i d e r the r e q u e s t . T h e r e f o r e , we r e t r o a c t i v e l y apply OAR 
436-69-301(2) t o b e n e f i t s r e l a t e d t o i n j u r i e s s u f f e r e d p r i o r t o 
the e f f e c t i v e date of the r u l e and f i n d t h a t c l a i m a n t ' s d o c t o r 
must f o l l o w the requirements o f t h a t r u l e i n o r d e r f o r c l a i m a n t t o 
make a v a l i d c l a i m f o r the spa s e r v i c e s c l a i m a n t seeks. 

A c c o r d i n g l y , we f i n d t h a t SAIF's l e t t e r a s k i n g c l a i m a n t ' s 
d o c t o r t o f o l l o w the requirements o f OAR 436-69-301(2) was not 
i n a p p r o p r i a t e and we r e v e r s e the i m p o s i t i o n of p e n a l t i e s and 
a t t o r n e y f e e s . Had we not found t h a t the r u l e i n i s s u e was t o be 
r e t r o a c t i v e l y a p p l i e d , however, we s t i l l would not f i n d t h a t 
SAIF's a c t i o n s were so unreasonable t o invoke p e n a l t i e s and 
a t t o r n e y fees . 

ORDER 

The Referee's o r d e r dated September 8, 1983 i s r e v e r s e d . 

ERWIN R. MUSTOE, C l a i m a n t WCB 76-00610 & 78-04474 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 21, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members McMurdo and Lewis. 

Claimant requests r e v i e w of Referee Pferdner's o r d e r which 
awarded c l a i m a n t 256° f o r 80% unscheduled permanent d i s a b i l i t y i n 
l i e u o f a D e t e r m i n a t i o n Order r a i s i n g c l a i m a n t ' s t o t a l award t o 
112° f o r 35% unscheduled permanent d i s a b i l i t y f o r i n j u r y t o h i s 
low back. Claimant contends t h a t he i s permanently and t o t a l l y 
d i s a b l e d . 

Claimant cornpensably i n j u r e d h i s low back on August 12, 
1974. A r i g h t L5-S1 laminectomy and diskectomy was performed t h a t 
September. Claimant was r e l e a s e d f o r l i g h t work i n January 1975. 
Symptoms p e r s i s t e d , however, and c l a i m a n t was r e h o s p i t a l i z e d i n 
June and September 1975. Claimant r e t u r n e d t o work b r i e f l y a f t e r 
the September h o s p i t a l i z a t i o n , but was unable t o c o n t i n u e past 
October 4, 1975. U o c a t i o n a l a s s i s t a n c e l e d t o a two year course 
i n r e a l e s t a t e a p p r a i s i n g . Despite the p r o d i g i o u s e f f o r t s of 
c l a i m a n t and h i s v o c a t i o n a l counselor, c l a i m a n t was unable t o f i n d 
s u i t a b l e employment i n t h a t f i e l d . 

Claimant worked p a r t time f o r f r i e n d s i n a s h e l t e r e d s e t t i n g 
f o r f o u r months i n l a t e 1980 as a bookkeeper/purchasing 
a g e n t / o f f i c e manager. Claimant t e s t i f i e d t h a t the j o b was 
t a i l o r - m a d e t o h i s p h y s i c a l c o n d i t i o n . Claimant was p e r m i t t e d t o 
a d j u s t h i s schedule t o accommodate h i s d i s a b i l i t y . He was 
p e r m i t t e d t o take h i s work home, where he could l i e down. 
Claimant's symptoms worsened i n response t o the work a c t i v i t y , 
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s u b s t a n t i a l l y i n t e r f e r i n g w i t h h i s a b i l i t y t o f u n c t i o n even i n 
t h i s most accommodating o f work environments. Claimant t e s t i f i e d 
t h a t he understood t h a t the employer t e r m i n a t e d him o u t o f f e a r 
t h a t he would f u r t h e r i n j u r e h i m s e l f . 

Over s e v e r a l years c l a i m a n t developed d e g e n e r a t i v e a r t h r i t i s 
i n h i s l e f t h i p , u n r e l a t e d t o the compensable c o n d i t i o n . The h i p 
c o n d i t i o n was symptomatic b e f o r e t he 1980 employment. A t o t a l h i p 
a r t h r o p l a s t y was performed on June 24, 1982 by Dr. Van O l s t . 

Based,upon c l a i m a n t ' s t e s t i m o n y , which we f i n d c r e d i b l e , we 
f i n d t h a t b e f o r e t he i n j u r y c l a i m a n t performed e x t r e m e l y heavy 
l a b o r f o r l o n g hours on a r e g u l a r b a s i s . At the ti m e o f h e a r i n g , 
he was e x p e r i e n c i n g headaches and c o n s t a n t back and l e g p a i n , the 
back p a i n being f r e q u e n t l y severe. Claimant a l s o e x p e r i e n c e d 
e l e c t r i c - l i k e impulses down h i s l e g s , as w e l l as numbness i n h i s 
back and l e g s and weakness of h i s r i g h t a r c h and a n k l e s . Claimant 
was unable t o s i t more than 30 minutes w i t h o u t s h i f t i n g . I f he 
sat t o o l o n g he developed numbness i n h i s back and l e g s , e x t e n d i n g 
i n t o the b a l l o f h i s r i g h t f o o t . Twenty minutes i n a car produced 
numbness. He was unable t o t w i s t . Sometimes he cou l d not even 
put on h i s own shoes. On a good day he was r e s t r i c t e d t o a 
r e c l i n e r f o r e i g h t o f 16 hours, being o n l y able t o be up and about 
f o r 20 minutes a t a t i m e . On a bad day the p a i n d i s t u r b e d 
c l a i m a n t ' s t h i n k i n g , he f e l t nauseated and was f u r t h e r r e s t r i c t e d 
i n h i s a c t i v i t i e s . Since the h i p s u r g e r y , h i p p a i n was g r e a t l y 
reduced and the manner i n which c l a i m a n t walked improved, but the 
time he co u l d be up and around was not i n c r e a s e d , as back spasms 
s t i l l l i m i t e d such a c t i v i t y . 

We a l s o f i n d q u i t e p e r s u a s i v e the o p i n i o n s and o b s e r v a t i o n s 
of Dr. H o f e l d t and Dr. Van O l s t . Dr. H o f e l d t , a p s y c h i a t r i s t , 
diagnosed c h r o n i c p a i n syndrome and p r o v i d e d c l a i m a n t biofeedback 
t r a i n i n g i n 1982. Dr. H o f e l d t r e p o r t e d on January 26, 1983: 

"At t h i s t i m e , I would not co n s i d e r him 
employable because of the Chronic Pain 
Syndrome. I n response t o your q u e s t i o n 
whether or not i n my o p i n i o n t h e r e i s any 
q u e s t i o n about t he l e g i t i m a c y o f h i s 
Chronic Pain Syndrome, I am o f the o p i n i o n 
t h a t he c e r t a i n l y i s e x p e r i e n c i n g a 
c h r o n i c , u n r e l e n t i n g p a i n t h a t has 
d r a m a t i c a l l y a f f e c t e d h i s p e r s o n a l and 
p r o f e s s i o n a l l i f e . " 

Dr. Van O l s t , the o r t h o p e d i c surgeon who performed the h i p 
s u r g e r y , r e p o r t e d on December 7, 1982: 

" . . . [ I ] t i s my o p i n i o n t h a t t h e t o t a l 
h i p replacement performed on Mr. Mustoe's 
l e f t h i p d i d not s i g n i f i c a n t l y a l l e v i a t e 
any o f the low back symptoms f o r t h i s 
p a t i e n t . G r e a t e r range o f motion i n the 
l e f t h i p j o i n t would tend t o reduce some o f 
the s t r e s s on the lumbar spine and might 
r e l i e v e some o f h i s problem i n the f u t u r e . 
. . . Mr. Mustoe's s u b j e c t i v e c o m p l a i n t s 
are c o n s i s t e n t w i t h having had p r e v i o u s 
lumbar laminectomy and developed post 
o p e r a t i v e n e u r a l s c a r r i n g . . . . Mr. 
Mustoe i s unemployable d i r e c t l y as a r e s u l t 
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o f h i s low back c o n d i t i o n r e s u l t i n g f r o m 
the i n j u r y and subsequent s u r g e r y . He 
would be employable o n l y i n p a r t time 
sedentary work which would a l l o w a s h o r t e r 
work day w i t h f r e q u e n t breaks. . . . Mr. 
Mustoe's r i g h t arm soreness i s r e l a t e d t o 
use o f h i s cane and the e x t r a s t r e s s e s 
placed upon the e x t r e m i t y w h i l e 
a m b u l a t i n g . His low back c o n d i t i o n does 
c o n t r i b u t e t o the arm and elbow p a i n 
however, he has been t o l d t h a t he should 
use the cane f o r p a r t i a l p r o t e c t i o n and 
wei g h t b e a r i n g i n h i s l e f t h i p a t l e a s t f o r 
the next month or two. . . . I b e l i e v e 
t h a t Mr. Mustoe's c r e d i b i l i t y i n terms o f 
hi s s u b j e c t i v e c o m p l a i n t s i s good. I do 
f e e l t h a t Mr. Mustoe has c o n s i d e r a b l e 
a n x i e t y t o [ s i c ] r e l a t i o n s h i p t o h i s back 
problem and r e s u l t i n g p a i n and spasm and 
t h a t t h i s tends t o exaggerate the degree of 
hi s lower back d i s a b i l i t y . This i s a 
common response seen i n persons who must 
d e a l w i t h c h r o n i c p a i n syndrome over l o n g 
p e r i o d s o f t i m e . . . . I do not doubt t h a t 
Mr. Mustoe has a d e s i r e t o r e t u r n t o work 
and t o my knowledge he has c a r r i e d out 
e v e r y t h i n g recommended from a medical 
s t a n d p o i n t . " 

On January 18, 1983 Dr. Van O l s t was deposed and t e s t i f i e d 
t h a t the h i p was no l o n g e r a l i m i t i n g f a c t o r i n regards t o 
e m p l o y a b i l i t y . He s a i d t h a t c l a i m a n t ' s major problem was then 
d i s a b i l i t y as a r e s u l t o f the back and subsequent e f f e c t s on the 
nerves i n c l a i m a n t ' s r i g h t l e g . Dr. Uan O l s t noted t h a t a t the 
time o f c l a i m a n t ' s p r e v i o u s work t r i a l s , both the back and the h i p 
r e s t r i c t e d c l a i m a n t . As the h i p had been rendered r e l a t i v e l y p a i n 
f r e e and had good m o b i l i t y . Dr. Uan O l s t thought t h e r e might be 
some d i f f e r e n c e i n the l e n g t h o f time c l a i m a n t could c a r r y on 
a c t i v i t y , but he adhered t o h i s December 7, 1982 o p i n i o n s , 
i n c l u d i n g those r e g a r d i n g e m p l o y a b i l i t y . 

At h e a r i n g c l a i m a n t was n e a r l y 50 years o l d . He i s a h i g h 
s c h o o l graduate w i t h e l e c t r i c i a n t r a i n i n g and t r a i n i n g i n r e a l 
e s t a t e a p p r a i s a l , a c c o u n t i n g , bookkeeping and o f f i c e management. 
He worked a t v a r i o u s strenuous j o b s f o r Teledyne Wah Chang from 
1957 t o 1975, when h i s compensable c o n d i t i o n rendered him unable 
t o c o n t i n u e . His l a s t s i x or seven years t h e r e were as an 
e l e c t r i c i a n . 

As s t a t e d i n P o u r n e l l e v. SAIF, 70 Or App 56, 60 (1984): 

" I n o r d e r t o e s t a b l i s h h i s c l a i m o f 
permanent t o t a l d i s a b i l i t y , a c l a i m a n t must 
prove t h a t he i s unable t o perform any work 
at a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
Wilson v. Weyerhaeuser, 30 Or App 4-03, 567 
p 2d 567 (1977). The a b i l i t y t o work on a 
permanent p a r t - t i m e basis i s s u f f i c i e n t t o 
avo i d a f i n d i n g o f permanent t o t a l 
d i s a b i l i t y . H i l l v. SAIF, 25 Or App 697, 
701, 550 p 2d 752 (1976). A c l a i m a n t may 
prove permanent t o t a l d i s a b i l i t y under 
e i t h e r o f two t h e o r i e s . F i r s t , i f he can 
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e s t a b l i s h t h a t he i s permanently and 
t o t a l l y d i s a b l e d f r o m t he medical euidence 
of h i s p h y s i c a l i n c a p a c i t y a l o n e , he i s 
e n t i t l e d t o such an award. Wilson v. 
Weyerhaeuser, supra, 30 Or App a t 409. . . 

" . . . [ E ] v e n i f c l a i m a n t has not proved 
h i s c l a i m e n t i r e l y as a p h y s i c a l 
i n c a p a c i t y , he has e s t a b l i s h e d the second 
b a s i s , i . e . , the s o - c a l l e d odd l o t 
permanent d i s a b i l i t y , and has shown t h a t he 
has the m o t i v a t i o n t o seek and work a t 
g a i n f u l employment. Deaton v. SAIF, 13 Or 
App 298, 305, 509 P 2d 1215, 1218 (1 9 7 3 ) . " 

We f i n d t h a t c l a i m a n t ' s p h y s i c a l impairment as a r e s u l t o f 
the compensable back i n j u r y permanently i n c a p a c i t a t e s him from 
r e g u l a r employment a t any g a i n f u l and s u i t a b l e o c c u p a t i o n i n t h e 
h y p o t h e t i c a l normal l a b o r market. I n t e l l e c t u a l a b i l i t i e s and 
t r a n s f e r a b l e s k i l l s are o f no help t o c l a i m a n t , as h i s permanent 
p h y s i c a l impairments render the seeking o f employment f u t i l e . 

Were c l a i m a n t not permanently and t o t a l l y d i s a b l e d from h i s 
p h y s i c a l impairments alo n e , we would f i n d t h a t he has made 
reasonable e f f o r t s t o a c q u i r e new s k i l l s and t o o b t a i n employment, 
and has demonstrated h i s w i l l i n g n e s s t o seek work a t r e g u l a r 
g a i n f u l employment. Claimant i s e n t i t l e d t o permanent t o t a l 
d i s a b i l i t y compensation from August 22, 1977, the date c l a i m a n t 
became m e d i c a l l y s t a t i o n a r y , l e s s an adjustment f o r permanent 
p a r t i a l d i s a b i l i t y b e n e f i t s p a i d pursuant t o the Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated August 26, 1983 i s r e v e r s e d . 
Claimant i s awarded permanent t o t a l d i s a b i l i t y e f f e c t i v e August 
22, 1977, l e s s an adjustment f o r permanent p a r t i a l d i s a b i l i t y p a i d 
pursuant t o the Referee's o r d e r . Claimant's a t t o r n e y i s awarded 
25% of the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , t o t a l 
f ees i n the proceeding not t o exceed $3,000, as a reasonable 
a t t o r n e y ' s f e e . 

ROBERT F. SHUCK, C l a i m a n t WCB 82-11786 
C o w l i n g & H e y s e l l , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 1 , 1985 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests r e v i e w o f t h a t p o r t i o n o f Referee 
Mongrain's o r d e r which a f f i r m e d t he November 23, 1982 
D e t e r m i n a t i o n Order, which awarded no a d d i t i o n a l unscheduled 
permanent d i s a b i l i t y f o r h i s neck and low back i n j u r y . Claimant 
had p r e v i o u s l y r e c e i v e d awards t o t a l l i n g 86% (265.2°) permanent 
d i s a b i l i t y . Claimant contends he i s e n t i t l e d t o permanent t o t a l 
d i s a b i l i t y . We agree and r e v e r s e the Referee's o r d e r . 

Claimant was 45 years o f age a t the time o f h e a r i n g . I n 
September 1974, w h i l e w o r k i n g as a c a r p e n t e r , he compensably 
i n j u r e d h i s low back. P r i o r t o h i s compensable i n j u r y , c l a i m a n t 
had undergone a lumbar laminectomy i n a p p r o x i m a t e l y 1962 and a 
l a m i n e c t o m y - f u s i o n i n a p p r o x i m a t e l y 1968. His compensable i n j u r y 
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had a p p a r e n t l y broken the f u s i o n . Since h i s compensable i n j u r y 
c l a i m a n t has been s u b j e c t e d t o a November 1974 f u s i o n , a March 
1976 r i b r e s e c t i o n and an October 1978 c e r v i c a l decompression w i t h 
discectomy. A l l o f these s u r g e r i e s were r e l a t e d t o h i s 
compensable i n j u r y . 

By v i r t u e o f an October 2, 1981 s t i p u l a t i o n , the l a s t 
arrangement o f compensation, c l a i m a n t had r e c e i v e d a t o t a l award 
o f 86% unscheduled permanent d i s a b i l i t y f o r h i s low back and neck 
c o n d i t i o n s . Between the time o f h i s compensable i n j u r y and 
October 1981, c l a i m a n t had attempted t o r e t u r n t o c a r p e n t r y work 
and t o p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n programs. 
However, h i s att e m p t s were s h o r t - l i v e d , p r i m a r i l y due t o h i s p a i n 
and p h y s i c a l problems. 

D u r i n g the summer of 1981 c l a i m a n t performed c a r e t a k e r d u t i e s 
a t a f i s h i n g r e s o r t . His d u t i e s were l i g h t i n n a t u r e , c o n s i s t i n g 
of c l e a n i n g bathrooms, r e n t i n g boats, p r o v i d i n g minor maintenance 
d u t i e s and s e l l i n g f i s h i n g t a c k l e . Claimant r e t u r n e d t o the 
r e s o r t i n the s p r i n g o f 1982, but h i s pa i n i n c r e a s e d t o the p o i n t 
where he was unable t o c o n t i n u e . His c l a i m was reopened i n J u l y 
1982 and e v e n t u a l l y closed by a November 23, 1982 D e t e r m i n a t i o n 
Order, which found him m e d i c a l l y s t a t i o n a r y as o f September 17, 
1982. Claimant was awarded no a d d i t i o n a l permanent d i s a b i l i t y . 

On September 17, 1982 c l a i m a n t was examined by the 
Orthopaedic C o n s u l t a n t s . The C o n s u l t a n t s had p r e v i o u s l y examined 
him i n January 1981. Dr. N o a l l , o r t h o p e d i s t , was a member o f both 
panels and authored the September 1982 r e p o r t . Although they 
noted m i l d i n t e r f e r e n c e d u r i n g the e x a m i n a t i o n , the C o n s u l t a n t s 
opined t h a t c l a i m a n t ' s r e a c t i o n s were i n d i c a t i v e o f more 
d i s c o m f o r t than d u r i n g h i s p r e v i o u s e x a m i n a t i o n . Claimant's low 
back impairment was e v a l u a t e d as moderately severe and h i s neck 
impairment was considered i n the m i l d category. The C o n s u l t a n t s 
foresaw l i t t l e chance o f c l a i m a n t r e t u r n i n g t o any type o f 
p h y s i c a l l a b o r , c o n s i d e r i n g h i s c e r v i c a l and back impairment. 

Dr. C o l w e l l and Dr. Bamforth, c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r s , r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o s u f f e r severe, 
•constant and i n c a p a c i t a t i n g p a i n . The c h i r o p r a c t o r s saw no 
i n d i c a t i o n t h a t h i s c o n d i t i o n would s i g n i f i c a n t l y improve. I n the 
c h i r o p r a c t o r s ' o p i n i o n c l a i m a n t ' s c o n d i t i o n would d e t e r i o r a t e i f 
he r e t u r n e d t o work. 

Claimant t e s t i f i e d t h a t h i s low back and l e g numbness has 
i n c r e a s e d s i n c e October 1981. These problems i n c r e a s e upon 
e x e r t i o n and have a f f e c t e d h i s a b i l i t y t o s i t , s t a n d , walk, bend 
and p e r f o r m o t h e r s i m i l a r a c t i v i t i e s . Claimant's neck p a i n , as 
w e l l as "very severe and sharp" r a d i a t i n g l e f t arm p a i n have 
worsened. Claimant takes p a i n m e d i c a t i o n , some o f which i s 
pres c r i b e d . 

Claimant d i d not graduate from h i g h s c h o o l , but o b t a i n e d h i s 
GEO w h i l e s e r v i n g i n the Army. His work experience c o n s i s t s o f 
p r i m a r i l y p h y s i c a l l y demanding d u t i e s , such as c o n s t r u c t i o n l a b o r 
and c a r p e n t r y . He p a r t i c i p a t e d i n a v o c a t i o n a l r e h a b i l i t a t i o n 
program i n a c c o u n t i n g . However, he was unable t o complete the 
program due t o h i s p h y s i c a l problems. 

The Referee observed t h a t he d i d not f e e l t h a t c l a i m a n t was a 
r e l i a b l e w i t n e s s . The basi s f o r t h i s o b s e r v a t i o n r e s t e d upon 1977 
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and 1979 r e p o r t s f r o m t he Northwest Pain Center. The r e p o r t s 
i n d i c a t e d t o the Referee t h a t c l a i m a n t appeared t o be u n m o t i v a t e d , 
u n c o o p e r a t i v e , and p r i m a r i l y i n t e r e s t e d i n advancing h i s c l a i m f o r 
f i n a n c i a l b e n e f i t . The Referee d i d not di s c u s s c l a i m a n t ' s 
demeanor or appearance as a w i t n e s s . 

A Referee's f i n d i n g on c r e d i b i l i t y i s g e n e r a l l y e n t i t l e d t o 
g r e a t d e f e r e n c e . Humphrey v. SflIF, 58 Or App 360 (1982). 
However, where a Referee's f i n d i n g on c r e d i b i l i t y i s based on an 
o b j e c t i v e e v a l u a t i o n o f the substance o f the w i t n e s s ' t e s t i m o n y 
the Referee has no g r e a t e r advantage i n making t h a t assessment 
than does the Board or a r e v i e w i n g c o u r t . Davi.es v. Hanel Lbr. 
Co., 67 Or App 35, 38 (1984). 

W i t h o u t a c r e d i b i l i t y f i n d i n g based on c l a i m a n t ' s demeanor or 
appearance as a w i t n e s s , we co n s i d e r t h i s p r i n c i p l e t o be no l e s s 
a p p l i c a b l e when e v a l u a t i n g a medical r e p o r t . S t a n d i n g a l o n e , t h e 
Northwest Pain Center r e p o r t s do not e s t a b l i s h t h a t c l a i m a n t was 
an u n r e l i a b l e w i t n e s s . The r e p o r t s are o u t d a t e d and p r i m a r i l y 
demonstrate c l a i m a n t ' s f r u s t r a t i o n s a t the time c o n c e r n i n g h i s 
i n j u r y , h i s r e s i d u a l s and the e n t i r e compensation process. When 
those 1977 and 1979 r e p o r t s are e v a l u a t e d along w i t h the e n t i r e 
r e c o r d , p a r t i c u l a r l y those more r e c e n t p o r t i o n s which c o n t r a d i c t 
c l a i m a n t ' s a l l e g e d l a c k o f m o t i v a t i o n (such as c l a i m a n t ' s 1981 
c a r e t a k e r work and h i s 1982 a t t e m p t t o r e t u r n t o those d u t i e s ) , 
the evidence f a i l s t o persuade us t h a t c l a i m a n t ' s t e s t i m o n y should 
be c o n s i d e r e d u n r e l i a b l e . 

The Referee was not persuaded t h a t c l a i m a n t had e s t a b l i s h e d a 
measurable i n c r e a s e i n h i s d i s a b i l i t y s i n c e the October 1981 
s t i p u l a t i o n . Consequently, the Referee d e c l i n e d t o i n c r e a s e 
c l a i m a n t ' s permanent d i s a b i l i t y award. 

Claimant i s not e n t i t l e d t o a d d i t i o n a l compensation f o l l o w i n g 
a f i n a l d e t e r m i n a t i o n o f e x t e n t o f d i s a b i l i t y unless he 
e s t a b l i s h e s t h a t : (1) h i s c o n d i t i o n has worsened or (2) he has 
been t e r m i n a t e d from an a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n 
program. E l l i s v. SAIF, 67 Or App 107 (1984); Johnson v. 
I n d u s t r i a l Indern. , 66 Or App 640 (1984). 

We f i n d t h a t c l a i m a n t ' s c o n d i t i o n had worsened s i n c e t he 
October 2, 1981 s t i p u l a t i o n , the l a s t arrangement of 
compensation. I n r e a c h i n g t h i s c o n c l u s i o n a comparison o f the 
Orthopaedic C o n s u l t a n t s ' r e p o r t s b e f o r e and a f t e r the 1981 
s t i p u l a t i o n i s p a r t i c u l a r l y h e l p f u l . Dr. N o a l l , o r t h o p e d i s t , was 
a member o f both panels and authored the most r e c e n t o p i n i o n . I n 
t h e i r most r e c e n t r e p o r t t he C o n s u l t a n t s noted c l a i m a n t ' s 
r e a c t i o n s were i n d i c a t i v e o f more d i s c o m f o r t than d u r i n g h i s p r i o r 
e x a m i n a t i o n . F u r t h e r , the C o n s u l t a n t s foresaw l i t t l e chance o f 
c l a i m a n t r e t u r n i n g t o any p h y s i c a l type o f work, w h i l e i n t h e i r 
e a r l i e r r e p o r t they had f e l t c l a i m a n t was capable o f some type o f 
sedentary work. 

F i n a l l y , we conclude t h a t c l a i m a n t has met h i s burden o f 
p r o v i n g t h a t he i s permanently t o t a l l y d i s a b l e d . Claimant has 
undergone f o u r back s u r g e r i e s and one r i b r e s e c t i o n , a l l r e l a t e d 
t o h i s compensable i n j u r y . His permanent low back impairment has 
been d e s c r i b e d as moderately severe and h i s permanent neck 
impairment has been d e s c r i b e d as m i l d . His t r e a t i n g c h i r o p r a c t o r s 
conclude t h a t h i s c o n d i t i o n would f u r t h e r d e t e r i o r a t e i f he 
r e t u r n e d t o work. The Orthopaedic C o n s u l t a n t s foresaw l i t t l e 
chance o f c l a i m a n t r e t u r n i n g t o any p h y s i c a l type o f work. 
Claimant's work experience has i n v o l v e d manual l a b o r , which 
r e q u i r e s p h y s i c a l c a p a b i l i t i e s t h a t are now beyond c l a i m a n t ' s 
l i m i t a t i o n s . -162-
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C o n s i d e r i n g c l a i m a n t ' s m e d i c a l d i s a b i l i t i e s , i n c l u d i n g 
d i s a b l i n g p a i n , and h i s s o c i a l / v o c a t i o n a l f a c t o r s such as h i s age, 
e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , mental and e m o t i o n a l 
c o n d i t i o n s , and l a b o r market c o n d i t i o n s , we conclude t h a t c l a i m a n t 
has e s t a b l i s h e d permanent t o t a l d i s a b i l i t y . We f u r t h e r f i n d t h a t 
c l a i m a n t has made reasonable e f f o r t s t o o b t a i n employment under 
ORS 656.206(3). 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t was permanently t o t a l l y 
d i s a b l e d as o f September 17, 1982, the date o f the Orthopaedic 
C o n s u l t a n t s ' e x a m i n a t i o n . See M o r r i s v. Denny's, 53 Or App 863 
(1981) . 

ORDER 

The Referee's o r d e r dated August 12, 1983 i s r e v e r s e d . 
Claimant i s awarded permanent t o t a l d i s a b i l i t y as o f September 17, 
1982. Claimant's a t t o r n e y i s awarded 25% o f c l a i m a n t ' s 
compensation as an a t t o r n e y f e e , not t o exceed $3,000, s a i d sum t o 
be p a i d out o f c l a i m a n t ' s compensation. 

HOWARD E. JOHNSON, C l a i m a n t WCB 84-03590 
F r a n c e s c o n i & Cash, C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 2 , 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
Reuiewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r which 
decreased h i s t o t a l award o f scheduled permanent d i s a b i l i t y f o r a 
l e f t knee i n j u r y from 15% (22.5°), as awarded by a June 1, 1983 
D e t e r m i n a t i o n Order and p r i o r o r d e r s , t o 5% (7.5°). On re v i e w , 
c l a i m a n t contends he i s e n t i t l e d t o a l a r g e r award. I n i t s 
response,^the s e l f - i n s u r e d employer requests a u t h o r i z a t i o n t o 
reco v e r a'n overpayment o f permanent d i s a b i l i t y , c r e a t e d by the 
Referee's o r d e r , a g a i n s t f u t u r e compensation c l a i m a n t may r e c e i v e . 

The Board a f f i r m s the o r d e r of the Referee w i t h the f o l l o w i n g 
comment. Since n e i t h e r p a r t y has had an o p p o r t u n i t y t o l i t i g a t e 
the m e r i t s o f the overpayment i s s u e , we s h a l l n e i t h e r a f f i r m nor 
deny the employer's r e q u e s t . I n s t e a d , we s h a l l l e a v e the m a t t e r 
t o the employer t o a s s e r t a t i t s d i s c r e t i o n i n a proper manner 
should c l a i m a n t become e n t i t l e d t o a f u t u r e permanent d i s a b i l i t y 
award. M i l t o n 0. Burson, 36 Uan N a t t a 282, 284 (1984). This 
d e c i s i o n conforms f a v o r a b l y t o the recovery o f overpayment 
procedure o u t l i n e d i n OAR 436-54-320. 

ORDER 

The Referee's o r d e r dated August 20, 1984 i s a f f i r m e d . 
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DELFINA P. LOPEZ, C l a i m a n t WCB 81-06459 & 82-02139 
A l l e n , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 2 , 1985 
K e i t h D. S k e l t o n , D e f e n s e A t t o r n e y C o n s o l i d a t e d O r d e r on Re v i 
Reviewed by Board Members McMurdo and Lewis. 

This case i s b e f o r e us on the i n s u r e r ' s r e q u e s t f o r r e v i e w o f 
two Referee's o r d e r s . I n WCB Case No. 81-06459, Referee Shebley 
awarded c l a i m a n t permanent t o t a l d i s a b i l i t y i n c o n n e c t i o n w i t h her 
1979 a n k l e i n j u r y . I n WCB Case No. 82-02139, Referee Baker s e t 
asi d e t he i n s u r e r ' s p o s t - S h e b l e y - h e a r i n g d e n i a l ( i s s u e d 
pre-Shebley o r d e r ) , which denied t he causal r e l a t i o n s h i p between 
c l a i m a n t ' s o r i g i n a l a n k l e i n j u r y and subsequent back c o n d i t i o n . 
Referee Baker a l s o imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e 
f o r t h e i n s u r e r ' s f a i l u r e t o pay, a f t e r the date o f i t s d e n i a l , 
the permanent t o t a l d i s a b i l i t y b e n e f i t s awarded by Referee 
Shebley. The i n s u r e r has moved the Board f o r remand i n both 
cases, based i n p a r t upon a l l e g a t i o n s o f f r a u d committed by 
c l a i m a n t , her daughter and c l a i m a n t ' s p h y s i c i a n . The a l l e g e d l y 
f r a u d u l e n t conduct c o n s i s t s o f the f a i l u r e t o d i s c l o s e a p r i o r 
i n d u s t r i a l back i n j u r y , o f which the i n s u r e r a p p a r e n t l y was 
unaware u n t i l i t was mentioned by c l a i m a n t d u r i n g t he h e a r i n g 
b e f o r e Referee Shebley . 

By an I n t e r i m Order, the Board d e f e r r e d r u l i n g on the 
i n s u r e r ' s motions f o r remand and gr a n t e d i t s motion t o c o n s o l i d a t e 
r e v i e w o f the two Referee's o r d e r s . 34 Van N a t t a 1191 (198 2 ) . 
Presumably, d u r i n g the pendency o f t h i s p r o c e e d i n g , c l a i m a n t has 
been r e c e i v i n g compensation f o r permanent t o t a l d i s a b i l i t y . 

The i s s u e s b e f o r e us, t h e r e f o r e , a re: (1) whether t h i s case 
should be remanded t o a Referee f o r f u r t h e r evidence t a k i n g ; ( 2) 
whether the i n s u r e r ' s p o s t - h e a r i n g p a r t i a l d e n i a l was p r o c e d u r a l l y 
p e r m i s s i b l e ; (3) whether the i n s u r e r ' s f a i l u r e and r e f u s a l t o pay 
permanent t o t a l d i s a b i l i t y b e n e f i t s a f t e r the date o f i t s d e n i a l 
w a r r a n t s t he i m p o s i t i o n o f a p e n a l t y and a t t o r n e y ' s f e e ; and (4) 
whether the r e c o r d b e f o r e us e s t a b l i s h e s t h a t c l a i m a n t i s 
permanently and t o t a l l y d i s a b l e d as a r e s u l t o f her i n d u s t r i a l 
i n j u r y . 

A r e c i t a t i o n o f the f a c t s and p r o c e d u r a l h i s t o r y o f t h i s case 
i s a p p r o p r i a t e . Claimant s u s t a i n e d a compensable l e f t a n k l e 
i n j u r y i n December o f 1979 when she s l i p p e d w h i l e c l i m b i n g a s m a l l 
s t e p a t work. She was 56 years o l d a t the t i m e . She was employed 
as a c h e r r y p r o c e s s i n g b e l t worker. The m a j o r i t y o f her p r i o r 
work e x p e r i e n c e i n v o l v e d v e g e t a b l e farm work and cannery work. 
Claimant i s o f Mexican descent and was born i n Texas. She never 
l e a r n e d t o speak E n g l i s h , o t h e r than a minimal amount o f 
c o n v e r s a t i o n a l E n g l i s h . She can n e i t h e r read nor w r i t e Spanish or 
E n g l i s h . Her t e s t i m o n y was taken a t the h e a r i n g w i t h the 
a s s i s t a n c e o f an i n t e r p r e t e r . 

Claimant's l e f t a n k l e i n j u r y was accepted and closed i n J u l y 
1980 w i t h an award f o r temporary d i s a b i l i t y o n l y . She c o n t i n u e d 
t o e x p e r i e n c e problems w i t h her l e f t a n k l e , and d u r i n g mid-1980 
began t o experie n c e a back problem. Claimant requested c l a i m 
r e o p e n i n g , which was i n i t i a l l y r e s i s t e d by the i n s u r e r . Claimant 
requested a h e a r i n g , which l e d t o the p a r t i e s ' s t i p u l a t i o n i n June 
of 1981. The s t i p u l a t i o n p r o v i d e d f o r c l a i m reopening as o f 
February 20, 1981 and d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g . The s t i p u l a t i o n c o n t a i n s the f o l l o w i n g p r o v i s i o n : 
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"Claimant's o r i g i n a l c o m p l a i n t on the 
a c c i d e n t r e p o r t was f o r an i n j u r y t o her 
l e f t f o o t and a n k l e . She i s now being 
t r e a t e d f o r back p a i n and d i s a b i l i t y . 
Employer and c a r r i e r , e i t h e r by making 
payment or by t h i s s t i p u l a t i o n , does not 
waive any r i g h t t o a t a l a t e r date r a i s e 
the i s s u e o f whether or not the back 
d i f f i c u l t y i s connected w i t h the a n k l e 
i n j u r y which was r e p o r t e d . " 

The f o l l o w i n g month, by a D e t e r m i n a t i o n Order dated J u l y 8, 1981, 
c l a i m a n t was awarded a d d i t i o n a l temporary d i s a b i l i t y and 128° f o r 
40% unscheduled d i s a b i l i t y f o r i n j u r y t o her low back. Claimant 
requested a h e a r i n g d e s i g n a t i n g temporary and permanent d i s a b i l i t y 
as i s s u e s . The employer f i l e d a response s t a t i n g , " D e t e r m i n a t i o n 
Order i s excessive and should be reduced." 

The m a t t e r came b e f o r e Referee Shebley f o r h e a r i n g on 
February 3, 1982. At the o u t s e t , counsel f o r the i n s u r e r p o i n t e d 
out t h a t the p a r t i e s ' s t i p u l a t i o n r e s e r v e d the i s s u e o f the causal 
r e l a t i o n s h i p between c l a i m a n t ' s ankle i n j u r y and ensuing back 
c o m p l a i n t s . Counsel f u r t h e r s t a t e d : 

"•*•*•* i want the r e c o r d t o be c l e a r today 
t h a t , by coming t o t h i s h e a r i n g , we are not 
w a i v i n g our r i g h t a t any time i n the f u t u r e 
t o r a i s e t h a t q u e s t i o n [ i . e . the causal 
c o n n e c t i o n between c l a i m a n t ' s ankle i n j u r y 
and ensuing back p r o b l e m s ] . * * * [ B ] y 
appearing here a t t h i s h e a r i n g , we do not 
waive the r i g h t of the employer or c a r r i e r 
t o c o m p l e t e l y deny — a t l e a s t p a r t i a l l y 
deny — the c o n n e c t i o n between the back and 
the a n k l e a t any time i n the f u t u r e . " 

I n response, c l a i m a n t ' s a t t o r n e y simply s t a t e d t h a t he d i d not 
care t o respond: "This i s an accepted c l a i m , and back d i s a b i l i t y 
was awarded by [ t h e E v a l u a t i o n D i v i s i o n ] . I t i s i n the 
D e t e r m i n a t i o n Order. I don't need t o respond f u r t h e r . " 

The h e a r i n g proceeded. Claimant t e s t i f i e d about her back 
c o m p l a i n t s . The Referee considered c l a i m a n t ' s t e s t i m o n y , the 
t e s t i m o n y o f o t h e r l a y w i t n e s s e s , i n c l u d i n g c l a i m a n t ' s daughter, 
r e l a t i v e t o the n a t u r e and e x t e n t o f c l a i m a n t ' s i n f i r m i t y , as w e l l 
as the medical evidence d i s c u s s i n g the c o n d i t i o n o f c l a i m a n t ' s low 
back. I n the b e g i n n i n g of her t e s t i m o n y , c l a i m a n t s t a t e d t h a t she 
had s u s t a i n e d an i n j u r y i n 1968 i n v o l v i n g the area o f her w a i s t 
toward the upper back; t h a t t h i s was i n a d i f f e r e n t l o c a t i o n than 
her back problem subsequent t o her 1979 ankle i n j u r y ; and t h a t her 
"upper back problems" a s s o c i a t e d w i t h t h i s 1968 i n j u r y e v e n t u a l l y 
c o m p l e t e l y r e s o l v e d . On c r o s s - e x a m i n a t i o n , counsel i n q u i r e d 
whether c l a i m a n t r e c a l l e d t e l l i n g Mr. P i t t s , who i s an 
i n v e s t i g a t o r f o r the i n s u r e r , t h a t she had never had a back 
i n j u r y . Claimant t e s t i f i e d t h a t she d i d not r e c a l l r e l a t i n g t h i s 
t o Mr. P i t t s . She f u r t h e r t e s t i f i e d t h a t she had s u s t a i n e d t h i s 
1968 i n j u r y w h i l e w o r k i n g a t a cannery, had f i l e d a workers' 
compensation c l a i m and had r e c e i v e d b e n e f i t s f o r the i n j u r y . She 
a l s o i n d i c a t e d t h a t she had been h o s p i t a l i z e d as a r e s u l t o f the 
i n j u r y , a l t h o u g h no surgery had been performed. 
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A r e h a b i l i t a t i o n c o u n s e l o r appeared and t e s t i f i e d i n 
c l a i m a n t ' s b e h a l f t h a t c l a i m a n t was not employable c o n s i d e r i n g her 
medi c a l problems, i n c l u d i n g her back c o n d i t i o n , and p e r t i n e n t 
s o c i a l / v o c a t i o n a l f a c t o r s . 

A f t e r p r e s e n t a t i o n o f c l a i m a n t ' s case i n c h i e f , t h e h e a r i n g 
a d j o u r n e d , and the r e c o r d was cl o s e d t h a t same d a t e , February 3, 
1982. Referee Shebley's o r d e r awarding c l a i m a n t permanent t o t a l 
d i s a b i l i t y was en t e r e d March 3, 1982. I n h i s o r d e r , t he Referee 
r e f e r s t o the p a r t i e s ' w r i t t e n s t i p u l a t i o n r e s e r v i n g t he r i g h t t o 
r a i s e the i s s u e o f the c o m p e n s a b i l i t y o f c l a i m a n t ' s back 
c o n d i t i o n . The Referee r e c i t e d t h e evidence c o n c e r n i n g c l a i m a n t ' s 
p o s t - a n k l e i n j u r y back problems, which i n c l u d e s her a t t e n d i n g 
p h y s i c i a n ' s (Dr. W i n k l e r ) statements t h a t her low back problems 
were caused by the ankle i n j u r y . The Referee's o r d e r s t a t e s : "My 
re v i e w o f the medical evidence leads me t o conclude t h a t c l a i m a n t 
has a m i l d or m i l d l y moderate permanent impairment o f her low back 
and l e f t l e g . " The Referee f u r t h e r concluded t h a t i t would be 
f u t i l e f o r c l a i m a n t t o make an e f f o r t t o f i n d g a i n f u l and s u i t a b l e 
employment, and t h a t t h e r e c o r d e s t a b l i s h e d she was permanently 
and t o t a l l y d i s a b l e d . 

A f t e r t h e February 3, 1982 h e a r i n g , but b e f o r e issuance o f 
Referee Shebley's March 3, 1982 o r d e r , the i n s u r e r i s s u e d t he 
f o l l o w i n g f o r m a l , p a r t i a l d e n i a l , dated February 24, 1982: 

"As you know, we accepted your c l a i m f o r an 
ank l e i n j u r y o f December 14, 1979 and have 
p a i d b e n e f i t s t o you. You have a l s o 
t r e a t e d f o r back problems. 

"Please be advised t h a t we w i l l pay f o r no 
f u r t h e r medical t r e a t m e n t due t o your back 
c o n d i t i o n nor w i l l we pay time l o s s 
b e n e f i t s due t o your back problems. 

"We do not f e e l your back c o n d i t i o n i s a 
r e s u l t o f your ankl e i n j u r y o f December 14, 
1979. 

"This i s o n l y a p a r t i a l d e n i a l and we w i l l 
c o n t i n u e t o pay f o r medical t r e a t m e n t which 
i s d i r e c t l y r e l a t e d t o your ankle i n j u r y . " 

On or about March 8, 1982 the i n s u r e r requested Board r e v i e w 
of Referee Shebley's o r d e r awarding permanent t o t a l d i s a b i l i t y . 
C laimant requested a h e a r i n g c o n t e s t i n g the i n s u r e r ' s February 24, 
1982 p a r t i a l d e n i a l . By l e t t e r dated March 11, 1982, the i n s u r e r 
advised c l a i m a n t t h a t i t would pay permanent t o t a l d i s a b i l i t y 
b e n e f i t s f r o m May 30, 1981 th r o u g h February 24, 1982, the date of 
i t s d e n i a l . The f o l l o w i n g month c l a i m a n t f i l e d a supplemental 
h e a r i n g r e q u e s t d e s i g n a t i n g p e n a l t i e s and a t t o r n e y fees f o r 
unreasonable r e s i s t a n c e / d e l a y i n payment o f compensation, and 
f a i l u r e t o pay permanent t o t a l d i s a b i l i t y as ordered by Referee 
Shebley's March 3, 1982 o r d e r . 

A b r i e f i n g schedule was e s t a b l i s h e d i n the proceeding on 
re v i e w o f Referee Shebley's o r d e r . I n accordance w i t h t h a t 
b r i e f i n g schedule, t he i n s u r e r s u b m i t t e d i t s a p p e l l a n t ' s b r i e f on 
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or about June 22, 1982, a r g u i n g t h a t c l a i m a n t had f a i l e d t o prove 
her e n t i t l e m e n t t o an award f o r permanent t o t a l d i s a b i l i t y . I n 
the meantime, an e x p e d i t e d h e a r i n g , based upon c l a i m a n t ' s 
a l l e g a t i o n o f f i n a n c i a l h a r d s h i p , was scheduled t o hear the iss u e s 
r e l a t i v e t o the i n s u r e r ' s p a r t i a l d e n i a l and f a i l u r e t o pay 
permanent t o t a l d i s a b i l i t y b e n e f i t s . 

On June 24, 1982, a h e a r i n g convened b e f o r e Referee Baker. 
At t he o u t s e t o f t h i s h e a r i n g , c l a i m a n t moved t h a t the i n s u r e r ' s 
d e n i a l be "dis m i s s e d . " The basi s f o r the motion was t h a t the 
i n s u r e r ' s p o s t - h e a r i n g p a r t i a l d e n i a l was ba r r e d by res j u d i c a t a 
by v i r t u e o f the e x t e n t l i t i g a t i o n b e f o r e Referee Shebley, and h i s 
" f i n d i n g " t h a t c l a i m a n t ' s back c o n d i t i o n was a compensable 
consequence of her accepted ankle i n j u r y . I n a d d i t i o n , c l a i m a n t 
argued t h a t because the D e t e r m i n a t i o n Order awarded unscheduled 
d i s a b i l i t y f o r c l a i m a n t ' s low back i n j u r y , and the i n s u r e r f a i l e d 
t o r a i s e the medical c a u s a t i o n i s s u e i n the proceeding b e f o r e 
Referee Shebley, i t was prec l u d e d from i s s u i n g a d e n i a l on t h a t 
b a s i s a f t e r the h e a r i n g and a f t e r the r e c o r d c l o s e d . I n response, 
the i n s u r e r p o i n t e d out i t s r e s e r v a t i o n o f the medical c a u s a t i o n 
i s s u e i n the p a r t i e s ' June 1981 s t i p u l a t i o n ; i t s r e s e r v a t i o n o f 
the i s s u e a t the o u t s e t o f the Shebley h e a r i n g ; and the f a c t t h a t 
i t s d e n i a l o f medical c a u s a t i o n v i s - a - v i s c l a i m a n t ' s low back 
c o n d i t i o n was is s u e d w i t h i n one year of the D e t e r m i n a t i o n Order 
awarding unscheduled low back d i s a b i l i t y . 

The i n s u r e r was o b v i o u s l y prepared t o proceed t o h e a r i n g on 
the i s s u e o f the causal r e l a t i o n s h i p between c l a i m a n t ' s ankle 
i n j u r y and ensuing low back problems. Documentary evidence was 
o f f e r e d but not a d m i t t e d w i t h r e g a r d t o the medical c a u s a t i o n 
i s s u e . A f t e r r e v i e w i n g the r e c o r d of the proceedings b e f o r e 
Referee Shebley, i n c l u d i n g a copy of the t r a n s c r i p t o f o r a l 
p r o c eedings, Referee Baker g r a n t e d c l a i m a n t ' s motion i n a r u l i n g 
from the bench. He ordered the i n s u r e r t o resume payment o f 
permanent t o t a l d i s a b i l i t y and i n c o r p o r a t e d h i s f i n d i n g s and 
c o n c l u s i o n s i n an or d e r dated J u l y 2, 1982. 

On J u l y 1, 1982, i n the proceeding on re v i e w o f Referee 
Shebley's o r d e r , the i n s u r e r f i l e d i t s motion t o remand a l l e g i n g 
c l a i m a n t ' s m i s r e p r e s e n t a t i o n , as w e l l as the m i s r e p r e s e n t a t i o n s o f 
c l a i m a n t ' s d o c t o r . I n support o f the motion f o r remand, the 
i n s u r e r s u b m i t t e d an a f f i d a v i t o f counsel, an a f f i d a v i t o f i t s 
i n v e s t i g a t o r , Mr. P i t t s , p r e v i o u s l y r e f e r r e d t o , an 801 c l a i m form 
r e l a t i v e t o an October 1969 back or w a i s t i n j u r y w h i l e c l a i m a n t 
was employed by S t a y t o n Canning Company; and a copy o f what 
appears t o be a h i s t o r y and p h y s i c a l r e p o r t dated May 7, 1975, 
signed by c l a i m a n t ' s p h y s i c i a n . Dr. W i n k l e r , i n d i c a t i n g t h a t 
c l a i m a n t was being h o s p i t a l i z e d f o r severe back p a i n p o s s i b l y 
r e l a t e d t o her 1969 "neck and back" i n j u r y . Mr. P i t t s ' a f f i d a v i t 
a l l e g e s t h a t he qu e s t i o n e d Dr. W i n k l e r sometime a f t e r 
September 23, 1980, w i t h r e g a r d t o a p o s s i b l e back i n j u r y p r i o r t o 
1979, and t h a t Dr. W i n k l e r denied any such i n j u r y . 

A f t e r Referee Baker i s s u e d h i s o r d e r , the i n s u r e r moved f o r 
r e c o n s i d e r a t i o n , which was denied. The i n s u r e r t h e r e a f t e r 
requested Board r e v i e w o f Referee Baker's o r d e r and, a t the same 
t i m e , moved the Board f o r remand i n t h a t case. As i n d i c a t e d 
above, the Board c o n s o l i d a t e d i t s r e v i e w o f the two Referee's 
o r d e r s . A f t e r issuance o f the Board's I n t e r i m Order, the b r i e f i n g 
was completed upon r e c e i p t o f c l a i m a n t ' s respondent's b r i e f . 
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I 

The i n s u r e r seeks remand i n o r d e r t o develop f u r t h e r evidence 
on t he i s s u e s p e r t a i n i n g t o c l a i m a n t ' s low back c o n d i t i o n . The 
s u b s t a n t i v e i s s u e o f the causal r e l a t i o n s h i p between c l a i m a n t ' s 
1979 i n j u r y and her back c o n d i t i o n i s not b e f o r e us i n t h i s 
p r o c e e d i n g . Indeed, t h a t i s the i s s u e which the i n s u r e r i n t e n d e d 
t o l i t i g a t e a t the proceeding b e f o r e Referee Baker, which r e s u l t e d 
i n h i s summary r u l i n g d i s p o s i n g o f the i n s u r e r ' s d e n i a l on 
p r o c e d u r a l grounds. The i s s u e o f medical c a u s a t i o n i s the i s s u e 
which would be developed a t a h e a r i n g on remand. What we are 
r e q u i r e d t o decide i s whether the i n s u r e r should be p e r m i t t e d t o 
make a r e c o r d on the i s s u e o f medical c a u s a t i o n a t a h e a r i n g on 
remand. The c o n s i d e r a t i o n s i n v o l v e d i n d e c i d i n g t h i s q u e s t i o n are 
i n t i m a t e l y r e l a t e d t o the iss u e s concerning Referee Baker's r u l i n g 
t h a t the i n s u r e r ' s p o s t - S h e b l e y - h e a r i n g d e n i a l was p r o c e d u r a l l y 
i m p e r m i s s i b l e . We f i n d i t a p p r o p r i a t e , t h e r e f o r e , t o i n i t i a l l y 
address the p r o p r i e t y o f Referee Baker's r u l i n g . 

The q u e s t i o n i s whether the i n s u r e r , by i t s f a i l u r e t o 
l i t i g a t e the medical c a u s a t i o n i s s u e a t the Shebley h e a r i n g , has 
thereby waived t h a t i s s u e . The i n s u r e r contends t h a t t he Shebley 
h e a r i n g i s not a bar t o i t s l a t e r d e n i a l because i t e x p r e s s l y 
r e s e r v e d t he r i g h t t o r a i s e t h a t i s s u e a t a l a t e r d a t e ; and, 
f u r t h e r , because i t i s p e r m i t t e d t o deny the causal c o n n e c t i o n 
between c l a i m a n t ' s compensable i n j u r y and her back c o n d i t i o n a t 
any t i m e , n o t w i t h s t a n d i n g i t s payment of compensation f o r t h a t 
c o n d i t i o n . 

There i s no q u e s t i o n t h a t the p a r t i e s ' s t i p u l a t i o n 
e f f e c t i v e l y r e s e r v e d the i n s u r e r ' s r i g h t t o c o n t e s t the 
c o m p e n s a b i l i t y o f c l a i m a n t ' s low back c o n d i t i o n , when the 
s t i p u l a t i o n was executed. The r e a l i s s u e b e f o r e us, however, i s 
whether the i n s u r e r ' s attempted r e s e r v a t i o n a t the o u t s e t o f the 
Shebley h e a r i n g was e f f e c t i v e t o a l l o w i t t o deny c l a i m a n t ' s back 
c o n d i t i o n a f t e r t h e r e c o r d o f t h a t h e a r i n g c l o s e d . 

We begin our d i s c u s s i o n o f t h i s i s s u e by n o t i n g t h a t Referee 
Shebley d i d not " f i n d " t h a t c l a i m a n t ' s back c o n d i t i o n was a 
compensable consequence o f her ankle i n j u r y . His o r d e r merely 
r e c i t e s the evidence a d d r e s s s i n g the c o n d i t i o n o f c l a i m a n t ' s low 
back and concludes t h a t t he e x t e n t o f c l a i m a n t ' s low back and l e f t 
l e g impairment i s i n the m i l d t o m i l d l y moderate c a t e g o r y . I n 
e f f e c t , h i s a n a l y s i s assumes the c o m p e n s a b i l i t y o f the back 
c o n d i t i o n , which i s e n t i r e l y c o n s i s t e n t w i t h the i n s u r e r ' s 
comments a t the o u t s e t o f the h e a r i n g . 

Thus, t h e r e was not a c t u a l l y an a d j u d i c a t i o n o f the c a u s a t i o n 
i s s u e . This c o n c l u s i o n , s t a n d i n g alone, does not n e c e s s a r i l y 
d i c t a t e the f u r t h e r c o n c l u s i o n t h a t the i n s u r e r c o u l d , a t any 
t i m e , decide t o r a i s e c a u s a t i o n as an i s s u e . This Board's 
l o n g s t a n d i n g p o l i c y has been t o a v o i d the p r o l i f e r a t i o n o f h e a r i n g 
r e q u e s t s and, t h u s , t o encourage the r e s o l u t i o n o f a l l pending 
iss u e s i n a s i n g l e proceeding. 

" I t i s contemplated t h a t a r e q u e s t f o r 
h e a r i n g w i l l r e s o l v e a l l m a t t e r s a t one 
t i m e , and the c o n c l u s i o n o f an or d e r 
extends not o n l y t o m a t t e r s a c t u a l l y 
d etermined, but a l s o t o o t h e r m a t t e r s which 
co u l d p r o p e r l y have been determined. This 
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r u l e a p p l i e s t o every q u e s t i o n f a l l i n g 
w i t h i n the purview o f the o r i g i n a l 
a c t i o n . . . w i t h r e s p e c t t o m a t t e r s o f 
both c l a i m and defense which could have 
been presented by the e x e r c i s e o f 
d i l i g e n c e . " E l f r e t a P u c k e t t , 8 Uan N a t t a 
158, 159 (1972). 

This p o l i c y i s d e r i v e d from p r i n c i p l e s a s s o c i a t e d w i t h t he 
r u l e o f res j u d i c a t a . "The sum and substance of the whole r u l e i s 
t h a t a m a t t e r once j u d i c i a l l y decided i s f i n a l l y d e c i d e d . " 
Black's Law D i c t i o n a r y (Revised 4 t h ed. 1968). I t s p r i n c i p a l 
purposes are the avoidance o f successive l e g a l proceedings and 
economy o f j u d i c i a l , or a d m i n i s t r a t i v e , r e s o u r c e s . Dean v. E x o t i c 
Ueneers, I n c . , 271 Or 188, 192 (1975). The r u l e a p p l i e s not o n l y 
t o every c l a i m i n c l u d e d " i n the p l e a d i n g s , " but a l s o t o every 
c l a i m which could have been a l l e g e d under the same "aggregate o f 
o p e r a t i v e f a c t s which compose a s i n g l e occasion f o r j u d i c i a l 
r e l i e f . " M i l l i o n v. SAIF, 45 Or App 1097, 1102 (1980). 

The i n s u r e r had been aware of c l a i m a n t ' s back c o n d i t i o n and 
her c o n t e n t i o n t h a t i t was r e l a t e d t o her ankle i n j u r y s i n c e 
mid-1980. I t agreed t o pay compensation f o r t h i s c o n d i t i o n , 
a l t h o u g h i t r e s e r v e d the r i g h t , w i t h c l a i m a n t ' s a p p r o v a l , t o cease 
payment o f compensation a t a l a t e r d a t e . See ORS 656.262(9); 
656.018(4). The i n s u r e r was paying compensation f o r t h i s low back 
c o n d i t i o n , i n c l u d i n g the permanent d i s a b i l i t y awarded by the 
D e t e r m i n a t i o n Order, when a h e a r i n g convened t o determine the 
e x t e n t o f c l a i m a n t ' s i n j u r y - r e l a t e d impairment. We b e l i e v e t h a t 
i t was incumbent upon the i n s u r e r t o a s s e r t and e s t a b l i s h i t s 
c a u s a t i o n defense a t t h a t h e a r i n g . C o n s i d e r i n g the cir c u m s t a n c e s , 
t h i s was an i s s u e which could have and should have been r a i s e d a t 
t h a t h e a r i n g . 

The i n s u r e r contends t h a t C l i n k e n b e a r d v. SAIF, 44 Or App 583 
(1980) r e q u i r e s the c o n c l u s i o n t h a t i t e f f e c t i v e l y r e s e r v e d the 
med i c a l c a u s a t i o n i s s u e by counsel's opening remarks i n the 
Shebley h e a r i n g . C l i n k e n b e a r d h e l d t h a t where a s t i p u l a t i o n 
p r o v i d e d t h a t a c l a i m would be reopened f o r payment o f temporary 
t o t a l d i s a b i l i t y and medical t r e a t m e n t f o r c l a i m a n t ' s d i a b e t e s and 
lupus e r y t h e m a t o s i s , and t h a t the c l a i m would be closed pursuant 
t o ORS 656.268 when the c l a i m a n t became m e d i c a l l y s t a t i o n a r y , the 
q u e s t i o n o f c o m p e n s a b i l i t y was "no l o n g e r open," and the i n s u r e r ' s 
p o s t - s t i p u l a t i o n d e n i a l was o f no f o r c e or e f f e c t . 44 Or App a t 
585. C l i n k e n b e a r d t e l l s us t h a t the w r i t t e n s t i p u l a t i o n i n t h i s 
case was e f f e c t i v e i n r e s e r v i n g the medical c a u s a t i o n i s s u e f o r 
p o s s i b l e , f u t u r e l i t i g a t i o n a f t e r the s t i p u l a t e d r e o p e n i n g . I t 
sheds no l i g h t on the i s s u e b e f o r e us, which i s the e f f e c t o f the 
i n s u r e r ' s f a i l u r e t o a s s e r t and e s t a b l i s h t h i s defense a t the 
e x t e n t h e a r i n g . 

I n f u r t h e r s u p p o r t o f the c o n t e n t i o n t h a t i t was not r e q u i r e d 
t o l i t i g a t e the c a u s a t i o n defense a t the Shebley h e a r i n g , the 
i n s u r e r c i t e s Erasure v. Agripac, 290 Or 99 (1980) and i t s 
progeny. Of course, s i n c e the p a r t i e s ' argument was s u b m i t t e d i n 
t h i s case, the Supreme Court has " r e t r e a t e d s l i g h t l y " f r o m 
Frasure. Bauman v. SAIF, 295 Or 788 (1983). S t r i c t l y speaking, 
Bauman may be i n a p p o s i t e t o the f a c t s o f t h i s case, i n which the 
i n s u r e r never "accepted" c l a i m a n t ' s low back c o n d i t i o n , a l t h o u g h 
compensation was being p a i d t h e r e f o r . Cf. Faught v. SAIF, 70 Or 
App 388 (1984). I n a d d i t i o n , we have he l d Bauman i n a p p l i c a b l e i n 
cases i n v o l v i n g p a r t i a l d e n i a l s . Clyde C. Wyant, 36 Uan N a t t a 
1067 ( 1 9 8 4 ) ; see a l s o John E. R u s s e l l , 36 Uan N a t t a 678 (1984). 
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Because Bauman a r g u a b l y i s i n a p p l i c a b l e , i t might f o l l o w t h a t 
the i n s u r e r was p e r m i t t e d t o deny the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
low back c o n d i t o n . I n view o f our c o n c l u s i o n t h a t t h e i n s u r e r ' s 
f a i l u r e t o l i t i g a t e the medical c a u s a t i o n i s s u e a t the Shebley 
h e a r i n g p r e c l u d e s i t s d e n i a l , q u e s t i o n s c o n c e r n i n g t he p o s s i b l e 
a p p l i c a b i l i t y o f Bauman are p u r e l y academic. 

We have some d i f f i c u l t y denying the i n s u r e r an o p p o r t u n i t y t o 
develop a d d i t i o n a l evidence on the medical c a u s a t i o n i s s u e , i n 
l i g h t o f i t s a l l e g a t i o n s t h a t c l a i m a n t f r a u d u l e n t l y f a i l e d t o 
d i s c l o s e the f a c t s p e r t i n e n t t o her 1968 or 1969 i n d u s t r i a l 
i n j u r y . We admit some bewilderment about Dr. W i n k l e r ' s a l l e g e d 
d e n i a l o f any p r i o r back i n j u r y . His f a i l u r e t o make such a 
d i s c l o s u r e may be due t o a l a c k o f r e c a l l ( t h e p r o f f e r e d evidence 
r e l a t e s t o a 1975 h o s p i t a l i z a t i o n , and Mr. P i t t s a p p a r e n t l y spoke 
w i t h Dr. W i n k l e r sometime a f t e r September 23, 1980); however, i t 
i s much more d i f f i c u l t t o a s c r i b e c l a i m a n t ' s n o n d i s c l o s u r e t o such 
an i n n o c e n t cause. Although i t i s p o s s i b l e t h a t c l a i m a n t merely 
f o r g o t t o t e l l the Orthopaedic C o n s u l t a n t s , f o r example, about her 
p r i o r i n j u r y , i t i s f a i r l y i mprobable. 

The f a c t remains, however, t h a t the i n s u r e r gained the 
knowledge o f c l a i m a n t ' s p r i o r i n j u r y d u r i n g t he course o f the 
proceeding b e f o r e Referee Shebley, not sometime t h e r e a f t e r . 
Rather than r e q u e s t i n g t h a t the h e a r i n g be c o n t i n u e d , or 
r e q u e s t i n g r e c o n s i d e r a t i o n on the basi s o f t h i s "newly d i s c o v e r e d 
evidence," see former OAR 436-83-480(2), s i n c e renumbered OAR 
438-07-025(2), the i n s u r e r i s s u e d a d e n i a l which made no mention 
of f r a u d or m i s r e p r e s e n t a t i o n . Indeed, the a l l e g a t i o n s o f 
f r a u d u l e n t conduct were not made u n t i l a f t e r i t became apparent 
t h a t t h e r e might be some impediment t o the i n s u r e r ' s p a r t i a l 
d e n i a l . 

The i n s u r e r ' s motion f o r remand i s addressed t o the Board's 
d i s c r e t i o n . B a i l e y v. SAIF, 296 Or 41, 44 (1983). I f we f i n d 
t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed or heard, we may e x e r c i s e our a u t h o r i t y 
t o remand f o r f u r t h e r evidence t a k i n g . ORS 656.295(5). 

The s t a n d a r d f o r e x e r c i s i n g t h i s d i s c r e t i o n was a r t i c u l a t e d 
i n Robert A. B a r n e t t , 31 Van N a t t a 172 (1981), 59 Or App 133 
(1982 ) , as f o l l o w s : "To m e r i t remand i t must be c l e a r l y shown 
t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e 
b e f o r e the h e a r i n g . " 31 Van N a t t a a t 173. I n B a i l e y t he Supreme 
Court found t h i s s t a n d a r d i n a p p l i c a b l e t o cases i n v o l v i n g a 
r e q u e s t f o r remand f o r c o n s i d e r a t i o n o f "newly c r e a t e d evidence," 
but a p p l i c a b l e t o cases i n v o l v i n g "newly d i s c o v e r e d evidence." 
296 Or a t 48. Thus, the B a r n e t t standard i s of c o n t i n u i n g 
v i t a l i t y i n c e r t a i n cases, depending upon the n a t u r e o f the 
evidence i n q u e s t i o n . 

We cannot c o n s i d e r the a f f i d a v i t s s u b m i t t e d by the i n s u r e r , 
or the documents p e r t a i n i n g t o c l a i m a n t ' s p r i o r i n j u r y and 1975 
h o s p i t a l i z a t i o n f o r any purpose o t h e r than r u l i n g on the i n s u r e r ' s 
motion f o r remand. See B a i l e y v. SAIF, supra, 296 Or a t 45 n.3. 
Thus, the evidence t h a t would be b e f o r e t he Referee on remand i s 
t h a t which p e r t a i n s t o the a l l e g a t i o n s o f c l a i m a n t ' s f r a u d and, 
presumably, a d d i t i o n a l evidence on the i s s u e o f medical 
c a u s a t i o n . I t i s obvious t h a t the i n s u r e r i s a l l e g i n g f r a u d i n 
or d e r t o l i t i g a t e , f o r the f i r s t t i m e , the c a u s a t i o n i s s u e . That 
i s an i s s u e which we have a l r e a d y decided should have been 
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l i t i g a t e d a t the Shebley h e a r i n g . We do not b e l i e v e remand i s 
a p p r o p r i a t e i n t h i s i n s t a n c e . 

We might be i n c l i n e d t o decide the remand q u e s t i o n 
d i f f e r e n t l y i f we were persuaded, based upon the i n s u r e r ' s showing 
i n s u p p o r t o f remand, t h a t c l a i m a n t had acted i n a manner which 
s u b s t a n t i a l l y p r e j u d i c e d the i n s u r e r ' s a b i l i t y t o i n v e s t i g a t e her 
m e d i c a l h i s t o r y . However, t h e r e i s l i t t l e i n d i c a t i o n o f a s e r i o u s 
e f f o r t on the i n s u r e r ' s p a r t t o make such an i n v e s t i g a t i o n a t any 
t i m e p r i o r t o the Shebley h e a r i n g . For example, i t does not 
appear as though the i n s u r e r made any e f f o r t t o o b t a i n Dr. 
W i n k l e r ' s medical f i l e , which c e r t a i n l y would have been more 
i n f o r m a t i v e and, presumably, more r e l i a b l e than any b r i e f 
encounter Mr. P i t t s may have had w i t h him. As i t i s , we do not 
b e l i e v e t h a t the i n s u r e r made an adequate i n v e s t i g a t i o n of the 
m e d i c a l c a u s a t i o n i s s u e a t any time p r i o r t o the Shebley h e a r i n g . 

We f i n d and h o l d t h a t the i n s u r e r has f a i l e d t o make an 
adequate showing of due d i l i g e n c e . We f u r t h e r conclude t h a t the 
s t a n d a r d f o r remand a r t i c u l a t e d i n B a r n e t t i s a p p l i c a b l e t o the 
f a c t s and circumstances of t h i s case. The evidence which the 
i n s u r e r would adduce on remand i s c l e a r l y "newly d i s c o v e r e d 
evidence." I n view of our c o n c l u s i o n s , i t n e c e s s a r i l y f o l l o w s 
t h a t the i n s u r e r ' s motion- f o r remand must be denied. See a l s o 
G a l l e a v. W i l l a m e t t e I n d u s t r i e s , 56 Or App 763 (1982); Loque v. 
SAIF, 43 Or App 991 (1979); Brenner v. I n d u s t r i a l I n d e m n i t y Co., 
30 Or App 69 (1977); Buster v. Chase Bag Co., 14- Or App 323 
( 1 9 7 3 ) ; Maumary v. M a y f a i r Markets, 14 Or App 180 (1973); Tanner 
v. P & C Tool Co., 9 Or App 463 (1972). 

As an a l t e r n a t i v e t o remand, the i n s u r e r r e q u e s t s t h a t the 
Board e x e r c i s e i t s a u t h o r i t y under ORS 656.278, the own motion 
s t a t u t e , and uphold i t s d e n i a l based upon p r i n c i p l e s o f e q u i t a b l e 
e s t o p p e l . The Board's l o n g s t a n d i n g p r a c t i c e and p o l i c y has been 
t o c o n s i d e r a r e q u e s t f o r own motion r e l i e f o n l y when the r e l i e f 
r e quested i s not a v a i l a b l e t h r o u g h some o t h e r a d m i n i s t r a t i v e or 
j u d i c i a l remedy. OAR 4 3 8 - 1 2 - 0 0 5 ( 1 ) ( a ) , f o r m e r l y OAR 
4 3 6 - 8 3 - 8 1 0 ( 1 ) ( a ) ; Garold H u r l e y , 34 Uan N a t t a 124 (1982); 
B r i n g f r i e d Rattay, 17 Uan N a t t a 171 (1976); George N. Roth, 14 Uan 
N a t t a 202 (1975). This case does not pre s e n t s u f f i c i e n t l y 
c o m p e l l i n g circumstances t o w a r r a n t a d e p a r t u r e from past p r a c t i c e . 

I n c o n c l u s i o n , we h o l d t h a t the i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s back c o n d i t i o n i s p r e c l u d e d by o p e r a t i o n o f p r i n c i p l e s 
a s s o c i a t e d w i t h the r u l e o f res j u d i c a t a . A c c o r d i n g l y , Referee 
Baker c o r r e c t l y s e t a s i d e the d e n i a l . I n a d d i t i o n , the i n s u r e r 
has not made an adequate showing i n support o f i t s motion f o r 
remand. The motion, t h e r e f o r e , i s denied. 

I I 

The r e m a i n i n g i s s u e r e l a t i v e t o the i n s u r e r ' s d e n i a l concerns 
Referee Baker's i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s 
f e e . Referee Baker p e n a l i z e d the i n s u r e r f o r i t s f a i l u r e and 
r e f u s a l t o pay c l a i m a n t compensation f o r permanent t o t a l 
d i s a b i l i t y i n accordance w i t h Referee Shebley's March 3, 1982 
o r d e r f o r any p e r i o d subsequent t o i t s February 24, 1982 d e n i a l . 
We h o l d t h a t i n t h i s case the i n s u r e r ' s d e n i a l d i d not t e r m i n a t e 
i t s o b l i g a t i o n t o pay compensation i n accordance w i t h Referee 
Shebley's o r d e r ; t h e r e f o r e , we a f f i r m the i m p o s i t i o n o f p e n a l t i e s 
and a t t o r n e y f e e s . 
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Referee Baker reasoned t h a t , " [ T ] h e s t a t u t o r y scheme does not 
contemplate t h a t payment ordered by a Referee may be stayed by a 
u n i l a t e r a l a c t o f d e n i a l . " We have r e c e n t l y h e l d t o the 
c o n t r a r y . I n P a t r i c k M. Hannum, 36 Van N a t t a 1680 ( 1 9 8 4 ) , we h e l d 
t h a t an i n s u r e r ' s r e t r o a c t i v e d e n i a l a l l e g i n g f r a u d , i s s u e d a f t e r 
a Referee's o r d e r was p u b l i s h e d awarding c l a i m a n t a d d i t i o n a l 
permanent d i s a b i l i t y , t e r m i n a t e d the i n s u r e r ' s o b l i g a t i o n t o pay 
the compensation awarded by the Referee. We concluded t h a t t h e r e 
was no c o n f l i c t between ORS 656.262(2) and ORS 656.313(1), which 
p r o v i d e : 

"The compensation due under t h i s c h a pter 
s h a l l be p a i d p e r i o d i c a l l y , p r o m p t l y and 
d i r e c t l y t o the person e n t i t l e d 
t h e r e t o . . . except where the r i g h t t o 
compensation i s denied by the i n s u r e r or 
s e l f - i n s u r e d employer." ORS 656.262(2). 

" F i l i n g by an employer or the i n s u r e r o f a 
r e q u e s t f o r r e v i e w or c o u r t appeal s h a l l 
not stay payment of compensation t o a 
c l a i m a n t . " ORS 656.313(1). 

We a l s o concluded t h a t , i f a p o s s i b l e c o n f l i c t was c o n s i d e r e d t o 
e x i s t between these two p r o v i s i o n s , i t was more l i k e l y t h a t the 
l e g i s l a t u r e would i n t e n d t h a t no compensation be p a i d t o a 
c l a i m a n t , i n c l u d i n g compensation ordered by a l i t i g a t i o n o r d e r , 
when the i n s u r e r r e t r o a c t i v e l y denied the c l a i m on the b a s i s o f 
f r a u d . 36 Van N a t t a a t 1681-82. 

I n a r e l a t e d v e i n , we have he l d t h a t an employer's p a r t i a l 
d e n i a l o f i n j u r y - r e l a t e d permanent impairment t e r m i n a t e d i t s 
o b l i g a t i o n t o pay permanent d i s a b i l i t y awarded by a D e t e r m i n a t i o n 
Order. Leokadia W. Piwowar, 37 Van N a t t a 21 (January 9, 1985). ft 
D e t e r m i n a t i o n Order had closed the c l a i m w i t h an award f o r 
unscheduled permanent d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low 
back. A f t e r the c l a i m was c l o s e d , c l a i m a n t was examined by a 
p h y s i c i a n who s t a t e d t h a t a l l o f c l a i m a n t ' s back impairment was 
due t o a n a t u r a l p r o g r e s s i o n o f her p r e e x i s t i n g a n k y l o s i n g 
s p o n d y l i t i s , which was n e i t h e r caused nor worsened, o t h e r than 
p o s s i b l y i n a temporary, symptomatic sense, by c l a i m a n t ' s minor 
i n d u s t r i a l back s t r a i n ; and t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y had 
f u l l y r e s o l v e d w i t h o u t any r e s u l t i n g permanent impairment. 
Subsequently, most o f the p h y s i c i a n s who had p r e v i o u s l y t r e a t e d or 
examined c l a i m a n t i n d i c a t e d t h e i r agreement w i t h t h i s p h y s i c i a n ' s 
f i n d i n g s and c o n c l u s i o n s . The employer was unable t o r e q u e s t 
r e c o n s i d e r a t i o n o f the E v a l u a t i o n D i v i s i o n because c l a i m a n t had 
requested a h e a r i n g c o n t e s t i n g the D e t e r m i n a t i o n Order awarding 
permanent d i s a b i l i t y . See ORS 656.268(4). T h e r e f o r e , the 
employer i s s u e d a d e n i a l s t a t i n g t h a t c l a i m a n t ' s i n j u r y had 
r e s u l t e d i n n o t h i n g more than a temporary, symptomatic f l a r e u p o f 
a p r e e x i s t i n g c o n d i t i o n , s p e c i f i c a l l y denying any r e s u l t i n g 
permanent impairment. We h e l d t h a t , i n o r d e r t o a l l o w the 
employer a m e a n i n g f u l r e v i e w of the D e t e r m i n a t i o n Order award, i t 
was not o b l i g a t e d t o pay the compensation awarded by the 
D e t e r m i n a t i o n Order once c l a i m a n t ' s e n t i t l e m e n t t h e r e t o had been 
denied. ORS 656.262(2) . 

The d e n i a l i n t h i s case r a i s e d the i s s u e o f c l a i m a n t ' s 
e n t i t l e m e n t t o medical s e r v i c e s and temporary d i s a b i l i t y f o r 
c l a i m a n t ' s back c o n d i t i o n . L i k e the d e n i a l i n Piwowar, i t was a 
p a r t i a l d e n i a l . Aside from the obvious d i f f e r e n c e s between the 
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D e t e r m i n a t i o n Order i n Piwowar and the Referee's o r d e r i n t h i s 
case v i s - a - v i s ORS 656.313(1), t h e r e i s a s i g n i f i c a n t d i f f e r e n c e 
i n t he n a t u r e o f the compensation awarded by the D e t e r m i n a t i o n 
Order i n Piwowar — permanent p a r t i a l d i s a b i l i t y — and the 
compensation awarded by the l i t i g a t i o n o r d e r i n t h i s case — 
permanent t o t a l d i s a b i l i t y . ORS 656.214 p r o v i d e s t h a t permanent 
p a r t i a l d i s a b i l i t y s h a l l be based upon permanent impairment due t o 
an i n d u s t r i a l i n j u r y . By c o n t r a s t , ORS 656. 2 0 6 ( 1 ) ( a ) p r o v i d e s 
t h a t i n d e t e r m i n i n g whether an i n j u r e d worker i s permanently and 
t o t a l l y d i s a b l e d , p r e e x i s t i n g d i s a b i l i t y s h a l l be taken i n t o 
account. 

The d e n i a l i n Piwowar s p e c i f i c a l l y denied t h a t c l a i m a n t 
e xperienced any permanent impairment due t o the i n d u s t r i a l i n j u r y 
i n q u e s t i o n . T h e r e f o r e , the employer's d e n i a l and the 
D e t e r m i n a t i o n Order awarding compensation f o r permanent d i s a b i l i t y 
were m u t u a l l y e x c l u s i v e . By c o n t r a s t , the same cannot be s a i d o f 
the i n s u r e r ' s d e n i a l i n t h i s case and the Referee's o r d e r awarding 
permanent t o t a l d i s a b i l i t y . Even i f the i n s u r e r ' s d e n i a l proved 
t o be c o r r e c t , and c l a i m a n t ' s back c o n d i t i o n was not compensably 
r e l a t e d t o her o r i g i n a l ankle i n j u r y , her back c o n d i t i o n , which 
prompted the i n s u r e r ' s d e n i a l , might n e v e r t h e l e s s be a component 
i n t h e d e t e r m i n a t i o n t h a t c l a i m a n t was permanently and t o t a l l y 
d i s a b l e d , t a k i n g i n t o c o n s i d e r a t i o n not only c l a i m a n t ' s 1979 
i n j u r y - r e l a t e d impairment, but p r e e x i s t i n g d i s a b i l i t y as w e l l . I n 
the event t h a t the i n s u r e r u l t i m a t e l y p r e v a i l e d on the m e r i t s o f 
i t s d e n i a l , t hereby r e l i e v i n g i t o f any p o s s i b l e o b l i g a t i o n t o pay 
b a c k - r e l a t e d medical b e n e f i t s , f o r example, t h i s would not be 
i n c o n s i s t e n t w i t h c l a i m a n t ' s e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y based upon c o n s i d e r a t i o n o f her back c o n d i t i o n as a 
p r e e x i s t i n g d i s a b i l i t y . 

S i m i l a r l y , the i n s u r e r ' s p o s t - l i t i g a t i o n o r d e r backup d e n i a l 
i n Hannum a s s e r t e d t h a t the c l a i m was f r a u d u l e n t . I f t h i s 
c o n t e n t i o n p r e v a i l e d , c l a i m a n t would not be e n t i t l e d t o any 
compensation whatsoever. Thus, as i n Piwowar, and u n l i k e t h i s 
case, the i n s u r e r ' s d e n i a l and the or d e r awarding compensation 
were m u t u a l l y e x c l u s i v e . 

For the f o r e g o i n g reasons, we conclude t h a t the i n s u r e r ' s 
p o s t - h e a r i n g d e n i a l d i d not excuse i t from i t s o b l i g a t i o n t o pay 
the compensation awarded by Referee Shebley. I n a d d i t i o n , we 
agree w i t h Referee Baker's c o n c l u s i o n t h a t the i n s u r e r ' s 
nonpayment of permanent t o t a l d i s a b i l i t y was unreasonable under 
the f a c t s and circumstances presented h e r e i n . 

I l l 

The remaining i s s u e i s whether c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d , as found by Referee Shebley. At the time o f the 
h e a r i n g , c l a i m a n t was 59 years o l d . She has had no f o r m a l 
e d u c a t i o n , o t h e r than some s l i g h t i n s t r u c t i o n i n c o n v e r s a t i o n a l 
E n g l i s h . She n e i t h e r reads nor w r i t e s i n e i t h e r E n g l i s h or 
Spanish. She speaks almost e x c l u s i v e l y Spanish and understands 
l i t t l e E n g l i s h . The m a j o r i t y o f her work experience has been as a 
farm l a b o r e r . She has a l s o worked i n canneries i n o r d e r t o 
supplement her work i n the f i e l d s . 

Referee Shebley found t h a t c l a i m a n t s u f f e r s a m i l d or m i l d l y 
moderate impairment o f her low back and l e f t l e g . We agree w i t h 
t h i s f i n d i n g . Claimant i s no l o n g e r p h y s i c a l l y capable o f 
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p e r f o r m i n g farm work or the cannery work she had done b e f o r e t h i s 
i n j u r y . C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l impairment, t o g e t h e r w i t h 
the r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , we conclude t h a t c l a i m a n t 
i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . I n a d d i t i o n , we conclude t h a t i t 
would be f u t i l e f o r c l a i m a n t t o a t t e m p t t o o b t a i n s u i t a b l e 
employment, and t h a t she i s excused from the seek work r e q u i r e m e n t 
o f ORS 656.206(3). T h e r e f o r e , we a f f i r m Referee Shebley's o r d e r 
awarding c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y . 

ORDER 

Referee Shebley's March 3, 1982 o r d e r (WCB Case No. 81-06459) 
i s a f f i r m e d . I n a d d i t i o n , Referee Baker's J u l y 2, 1982 o r d e r (WCB 
Case No. 82-02139) i s a f f i r m e d . Claimant's a t t o r n e y i s awarded 
$2,000 f o r s e r v i c e s on t h i s c o n s o l i d a t e d Board r e v i e w , t o be p a i d 
by the i n s u r e r . 

EDWARD 0. MILLER, C l a i m a n t WCB 79- 0 3 2 3 1 & 8 3 - 0 2 5 1 1 
Bloom, e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 2 , 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by the Board en banc. 

Claimant r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee St. 
M a r t i n ' s o r d e r t h a t upheld Coast Packing Company's d e n i a l o f 
c l a i m a n t ' s r i g h t upper arm, shoulder and neck c l a i m . Brander Meat 
Company and i t s i n s u r e r . Glen F a l l s Insurance Company, 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f the Referee's o r d e r t h a t 
h e l d Brander/Glen F a l l s r e s p o n s i b l e f o r medical s e r v i c e s f o r 
c l a i m a n t ' s complex p a r t i a l s e i z u r e d i s o r d e r . The iss u e s on r e v i e w 
are: (1) t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t arm, should e r 
and neck c o n d i t i o n as a consequence of a 1974 r i g h t hand i n j u r y 
s u s t a i n e d w h i l e c l a i m a n t was employed by Coast Packing Company; 
(2) the c o m p e n s a b i l i t y o f medical s e r v i c e s f o r c l a i m a n t ' s complex 
p a r t i a l s e i z u r e d i s o r d e r as a consequence o f a 1970 head i n j u r y 
s u s t a i n e d w h i l e c l a i m a n t was employed by Brander Meat Company; and 
(3) r e s p o n s i b i l i t y as between Coast Packing and Brander Meat f o r 
c l a i m a n t ' s complex p a r t i a l s e i z u r e d i s o r d e r . 

We have t w i c e b e f o r e i s s u e d o r d e r s a d d r e s s i n g p r o c e d u r a l 
i s s u e s t h a t have a r i s e n d u r i n g the p r o c e s s i n g and l i t i g a t i o n o f 
these c o m p l i c a t e d c l a i m s . Edward 0. M i l l e r , 35 Uan N a t t a 286 
(19 8 3 ) , 36 Uan N a t t a 1578 (1984). We w i l l not re p e a t t he 
p r o c e d u r a l h i s t o r y o f these claims here. 

Pursuant t o the Board's p r e v i o u s remand o r d e r , the Referee's 
o r d e r a l s o c o n t a i n s recommendations p e r t a i n i n g t o our r e s o l u t i o n 
o f c l a i m a n t ' s p e t i t i o n r e q u e s t i n g t h a t the Board e x e r c i s e i t s 
c o n t i n u i n g j u r i s d i c t i o n pursuant t o ORS 656.278 r e l a t i v e t o the 
1970 i n j u r y . We have t h i s date i s s u e d our separate Own Motion 
Order a d d r e s s i n g t he i s s u e s r a i s e d by c l a i m a n t ' s p e t i t i o n . Our 
r e s o l u t i o n o f those i s s u e s moots s e v e r a l issues b r i e f e d by the 
p a r t i e s on the " r e g u l a r " component o f c l a i m a n t ' s c l a i m s . The 
d e t a i l e d f a c t s o f t h i s s e r i e s o f claims are s e t f o r t h i n f u l l i n 
the companion Own Motion Order i s s u e d t h i s date and w i l l not be 
repeated here. 

We note a t t h i s p o i n t t h a t c l a i m a n t s u b m i t t e d a w r i t t e n 
r e p o r t by Dr. Olmscheid d i r e c t l y t o the Board a f t e r the h e a r i n g 
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r e c o r d had been c l o s e d . Brander Meat/Glen F a l l s o b j e c t t o t h i s 
s u bmission, a p p a r e n t l y on the basi s o f , a l t h o u g h w i t h o u t c i t a t i o n 
t o , ORS 656.295(B) . We conclude t h a t the r e p o r t was s u b m i t t e d 
s o l e l y f o r our c o n s i d e r a t i o n i n the own motion m a t t e r , t o which 
ORS 656.295 does not apply. I n any euent, Dr. Olmscheid's most 
r e c e n t r e p o r t was not considered by the Board i n r e a c h i n g i t s 
d e c i s i o n , and we do not b e l i e u e the submission o f the r e p o r t i s 
i n d i c a t i v e t h a t the case was i n c o m p l e t e l y or i n s u f f i c i e n t l y 
developed a t the h e a r i n g l e v e l . 

Our f i n d i n g i n the companion Own Motion Order t h a t a l l o f 
c l a i m a n t ' s p r e s e n t medical c o n d i t i o n s are p r e s e n t as a r e s u l t o f 
the 1970 head i n j u r y f o r which Brander Meat Company and i t s 
i n s u r e r , Glen F a l l s Insurance Company, are r e s p o n s i b l e i s 
d i s p o s i t i v e o f these cases. Because Brander Meat/Glen F a l l s are 
r e s p o n s i b l e f o r a l l o f c l a i m a n t ' s t r e a t m e n t , i t f o l l o w s t h a t Coast 
Packing Company's December 4, 1981 d e n i a l o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s arm/shoulder/neck c o n d i t i o n was c o r r e c t l y a f f i r m e d . I t 
f o l l o w s e q u a l l y , however, t h a t the Referee's l i m i t i n g o f Brander 
Meat/Glen F a l l s r e s p o n s i b i l i t y f o r medical s e r v i c e s under ORS 
656.245 t o those d i s c r e t e l y i d e n t i f i a b l e as a r i s i n g out of 
c l a i m a n t ' s complex p a r t i a l s e i z u r e d i s o r d e r was i n e r r o r . The 
Referee's order w i l l be m o d i f i e d a c c o r d i n g l y . 

We note t h a t the Referee d i d not award c l a i m a n t ' s a t t o r n e y an 
i n s u r e r - p a i d f e e f o r having p r e v a i l e d a g a i n s t Brander Meat/Glen 
F a l l s ' de f a c t o d e n i a l o f c l a i m a n t ' s medical s e r v i c e s c l a i m . We 
conclude t h a t such a fee should have been awarded. We note a l s o 
t h a t t h i s was an u n u s u a l l y complex case i n view o f the medical 
i s s u e s i n v o l v e d and the volume of evidence m a r s h a l l e d t o c l a r i f y 
and p r e s e n t those i s s u e s . I n view o f the c o m p l e x i t y o f t h i s case 
and the r e s u l t o b t a i n e d f o r c l a i m a n t , we conclude t h a t c l a i m a n t ' s 
a t t o r n e y should be awarded an i n s u r e r - p a i d f ee o f $2,500 f o r 
s e r v i c e s a t h e a r i n g and an a d d i t i o n a l $1,500 f o r s e r v i c e s on Board 
r e v i e w , t o be pai d by Brander Meat Company and i t s i n s u r e r . Glen 
F a l l s Insurance Company. 

Those p o r t i o n s o f the Referee's o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s scheduled d i s a b i l i t y award and al l o w e d an o f f s e t 
a g a i n s t t h a t i n c r e a s e d award t o be taken by Coast Packing Company 
and Eldorado Insurance Company w i l l be a f f i r m e d . 

ORDER 

The Referee's o r d e r s dated March 16, 1984 and March 22, 1984 
are m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the 
Referee's or d e r s t h a t l i m i t e d Brander Meat Company's and Glen 
F a l l s Insurance Company's r e s p o n s i b i l i t y f o r medical s e r v i c e s t o 
those l i n k e d s o l e l y t o c l a i m a n t ' s complex p a r t i a l s e i z u r e d i s o r d e r 
i s m o d i f i e d t o hol d Brander Meat Company and Glen F a l l s Insurance 
Company r e s p o n s i b l e f o r a l l medical s e r v i c e s c u r r e n t l y r e q u i r e d by 
c l a i m a n t as a r e s u l t o f the 1970 head i n j u r y . The Referee's 
o r d e r s are f u r t h e r m o d i f i e d t o award c l a i m a n t ' s a t t o r n e y a fee o f 
$2,500 f o r h i s s e r v i c e s a t h e a r i n g , t o be p a i d by Brander Meat 
Company and Glen F a l l s Insurance Company. The remainder o f the 
Referee's or d e r s are a f f i r m e d . Claimant's a t t o r n e y i s awarded 
$1,500 f o r h i s s e r v i c e s on Board re v i e w , t o be p a i d by Brander 
Meat Company and Glen F a l l s Insurance Company. 
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EDWARD 0. MILLER, C l a i m a n t Own M o t i o n 82-0210M 
Bloom, e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 2 , 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s Own M o t i o n O r d e r 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
C l a i m a n t , by and t h r o u g h h i s a t t o r n e y , has requested t h a t the 

Board e x e r c i s e i t s own motion j u r i s d i c t i o n p ursuant t o ORS 656.278 
and reopen h i s c l a i m f o r an a l l e g e d worsening o f h i s c o n d i t i o n 
r e l a t e d t o h i s March 11, 1970 i n d u s t r i a l i n j u r y . Claimant's 
a g g r a v a t i o n r i g h t s haue e x p i r e d . At the time c l a i m a n t f i l e d h i s 
own motion p e t i t i o n he had pending b e f o r e the Hearings D i v i s i o n a 
h e a r i n g i n case number 79-03231. F o l l o w i n g p r o c e d u r a l 
d i f f i c u l t i e s post h e a r i n g , case number 79-03231 was c o n s o l i d a t e d 
w i t h case number 83-02511 and t h i s own motion m a t t e r and remanded 
f o r r e h e a r i n g b e f o r e Referee S t . M a r t i n . The Referee was 
i n s t r u c t e d t o make h i s recommendations t o the Board r e l a t i v e t o 
the d i s p o s i t i o n o f the own motion p e t i t i o n . 

We have t h i s date i s s u e d our Order on Review i n cases 
79-03231 and 83-02511. A f t e r thorough r e v i e w o f a voluminous 
r e c o r d compiled b e f o r e Referee St. M a r t i n , we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l compensation f o r h i s March 11, 
1970 i n d u s t r i a l i n j u r y . 

Claimant was employed by Brander Meat Company as a b u t c h e r i n 
a custom s l a u g h t e r h o u s e . On March 11, 1970 c l a i m a n t was s t r u c k on 
the head by a beef shackle w e i g h i n g a p p r o x i m a t e l y 25 pounds. The 
blow caused a l a c e r a t i o n of c l a i m a n t ' s f r o n t a l s c a l p and a 
concussion. He was t r e a t e d i n the emergency room and r e l e a s e d . 
He l o s t f i v e days from work. The c l a i m was accepted and l a t e r 
c l o sed by a D e t e r m i n a t i o n Order i s s u e d A p r i l 15, 1970 t h a t awarded 
no permanent d i s a b i l i t y . 

C laimant and h i s w i f e both t e s t i f i e d t h a t s h o r t l y a f t e r the 
1970 head i n j u r y c l a i m a n t ' s b e h a v i o r began t o change. He was 
s u b j e c t t o rage a t t a c k s accompanied by " b l a c k o u t s , " he had 
f r e q u e n t headaches and d i z z i n e s s and he behaved i r r a t i o n a l l y a t 
t i m e s . However, c l a i m a n t d i d not seek medical a t t e n t i o n and d i d 
not a t t e m p t t o r e l a t e these b e h a v i o r a l changes t o any p a r t i c u l a r 
event. 

On January 7, 1974 c l a i m a n t was employed by Coast Packing, 
the successor t o Brander Meat, s t i l l as a b u t c h e r , when he 
l a c e r a t e d h i s r i g h t index and l o n g f i n g e r s w i t h a rumping k n i f e , 
causing damage t o the r i g h t index f i n g e r e x t e n s o r tendon. 
Emergency t r e a t m e n t c o n s i s t e d of r e p a i r o f the l a c e r a t e d t i s s u e 
and a tendon g r a f t o f the e x t e n s o r tendon. Claimant began 
t r e a t i n g w i t h Dr. John M. C o l e t t i , J r . , o r t h o p e d i c surgeon. On 
A p r i l 4, 1974 Dr. C o l e t t i r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and would have a permanent l a c k o f 3 t o 5° e x t e n s i o n 
and 5 t o 10° f l e x i o n o f the r i g h t index f i n g e r due t o the i n j u r y . 
A D e t e r m i n a t i o n Order i s s u e d J u l y 24, 1974 awarded c l a i m a n t 
temporary d i s a b i l i t y b e n e f i t s and a scheduled permanent p a r t i a l 
d i s a b i l i t y award of 2.4° f o r 10% l o s s of use o f the r i g h t i n d e x 
f i n g e r . 

Claimant c o n t i n u e d t o have d i f f i c u l t y w i t h h i s r i g h t hand. 
On January 27, 1975 another D e t e r m i n a t i o n Order awarded a d d i t i o n a l 
time l o s s and an a d d i t i o n a l 12.6° scheduled permanent d i s a b i l i t y , 
f o r a t o t a l scheduled award o f 15° f o r l o s s o f use o f the r i g h t 
index f i n g e r . 
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I n A p r i l and May of 1975 Dr. Peter Nathan, a hand s p e c i a l i s t , 
diagnosed t h a t c l a i m a n t had t e n o s y n o v i t i s o f the f i r s t d o r s a l 
compartment of the r i g h t w r i s t , c o n s i s t e n t w i t h the i n j u r y . Dr. 
Nathan noted a p a l p a b l e nodule w i t h i n the area o f the e x t e n s o r 
c a r p i r a d i a l i s and opined t h a t surgery was i n d i c a t e d . On J u l y 29, 
1975 another D e t e r m i n a t i o n Order awarded time l o s s from A p r i l t o 
J u l y 1975, but no a d d i t i o n a l permanent d i s a b i l i t y . Dr. C o l e t t i 
performed surgery on September 26, 1975 i n which he e x c i s e d an o l d 
s u t u r e mass, performed a p r o x i m a l t r i g g e r f i n g e r r e l e a s e and a 
r e l e a s e o f the t r a n s v e r s e c a r p a l l i g a m e n t , s y n o v i a l sheath and 
r e t i n a c u l u m . 

On December 5, 1975 c l a i m a n t ' s hand c l a i m was reopened by 
s t i p u l a t i o n e f f e c t i v e September 16, 1975 and c l a i m a n t was r e f e r r e d 
t o v o c a t i o n a l r e h a b i l i t a t i o n on December 22, 1975. On January 19, 
1976 Dr. Nathan d e c l a r e d c l a i m a n t s t a t i o n a r y f o l l o w i n g s u r g e r y . 
Dr. C o l e t t i r e p o r t e d on February 17, 1976 t h a t c l a i m a n t ' s 
t e n o s y n o v i t i s and o t h e r w r i s t problems had r e s o l v e d . 

Also i n February 1976 c l a i m a n t was e v a l u a t e d by Dr. W i l b u r 
S l o a t , a p s y c h o l o g i s t , i n c o n n e c t i o n w i t h h i s v o c a t i o n a l 
r e h a b i l i t a t i o n program. A Minnesota M u l t i p h a s i c P e r s o n a l i t y 
I n v e n t o r y suggested acute moderate d e p r e s s i o n , a m i l d l y e l e v a t e d 
p a r a n o i d s c a l e and a s l i g h t l y e l e v a t e d h y p o c h o n d r i a c a l s c a l e . 
O v e r a l l , c l a i m a n t was s u i t e d f o r v o c a t i o n a l r e h a b i l i t a t i o n , 
a c c o r d i n g t o Dr. S l o a t , and a community c o l l e g e e n g i n e e r i n g 
program was s e l e c t e d . 

Claimant's r e h a b i l i t a t i o n counselor r e p o r t e d on September 2, 
1976 t h a t numerous d i f f i c u l t i e s had been encountered i n g e t t i n g 
c l a i m a n t ' s e n g i n e e r i n g s t u d i e s s t a r t e d and t h a t c l a i m a n t was 
r e a c t i n g i n an e x c e p t i o n a l l y angry manner. Dr. S l o a t was again 
c o n s u l t e d and on September 17, 1976 he r e f e r r e d c l a i m a n t f o r 
immediate p s y c h i a t r i c care f o r what he diagnosed as a p a r a n o i d 
p s y c h o s i s . 

On October 22, 1976 Dr. Elmore Duncan, p s y c h i a t r i s t , opined 
t h a t c l a i m a n t r e q u i r e d immediate i n p a t i e n t p s y c h i a t r i c care f o r 
p a r a n o i d p s y c h o s i s . Dr. Duncan r e l a t e d t h a t c l a i m a n t s u f f e r e d 
d e l u s i o n s i n v o l v i n g dangerously v i o l e n t behavior and was, i n h i s 
o p i n i o n , u n p r e d i c t a b l e and a p o s i t i v e danger t o h i m s e l f and 
o t h e r s . Dr. Duncan p r e s c r i b e d a major t r a n q u i l i z e r , M e l l a r i l , a 
p h e n o t h i a z i n e p r e p a r a t i o n . By November 3, 1976 Dr. Duncan had 
r e v i s e d h i s e s t i m a t e o f the danger c l a i m a n t posed and opined t h a t 
c l a i m a n t could be t r e a t e d as an o u t p a t i e n t , so l o n g as he 
c o n t i n u e d t o be managed w i t h M e l l a r i l . 

Dr. Duncan's o p i n i o n was t h a t c l a i m a n t ' s psychosis developed 
from a p e r s o n a l i t y t h a t was predisposed t o paranoia and t h a t the 
1974 hand i n j u r y and i t s sequela were s u b s t a n t i a l c o n t r i b u t i n g 
f a c t o r s . Dr. Duncan was unaware t h a t c l a i m a n t had s u s t a i n e d a 
head i n j u r y i n 1970. Dr. Guy A. Parvaresh, p s y c h i a t r i s t , opined 
t o the c o n t r a r y , and concluded t h a t c l a i m a n t ' s psychosis was o f 
l o n g d u r a t i o n and t o a reasonable medical p r o b a b i l i t y had n o t h i n g 
t o do w i t h the 1974 hand i n j u r y . Dr. Parvaresh a l s o was unaware 
of the 1970 head i n j u r y . 

On May 19, 1977 c l a i m a n t and Coast Packing e n t e r e d i n t o a 
d i s p u t e d c l a i m s e t t l e m e n t of the " e m o t i o n a l , p s y c h o l o g i c a l and 
p s y c h i a t r i c . . ." component of the 1974 hand i n j u r y c l a i m , l e a v i n g 
the remainder of c l a i m a n t ' s c l a i m open f o r c o n t i n u a t i o n o f 
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u o c a t i o n a l r e h a b i l i t a t i o n . ( A l t h o u g h c l a i m a n t t e s t i f i e d a t one 
p o i n t t h a t he d i d not execute the s e t t l e m e n t document, we f i n d the 
preponderance of the evidence t o be t o the c o n t r a r y . ) 

C l a i m a n t c o n t i n u e d seeking t r e a t m e n t f o r what by t h i s time 
was complained o f as upper arm, shoulder and neck p a i n . On 
September 19, 1977 Dr. C o l e t t i opined t h a t c l a i m a n t had a c r o m i a l 
b u r s i t i s as a r e s u l t of i m m o b i l i t y o f the r i g h t upper e x t r e m i t y , 
which he c o n s i d e r e d t o be r e l a t e d t o c l a i m a n t ' s " u n d e r l y i n g 
m e d i c a l c o n d i t i o n . " Claimant c o n t i n u e d t o t r e a t w i t h Dr. C o l e t t i 
f o r h i s arm/shoulder/neck c o n d i t i o n and w i t h Dr. Duncan f o r h i s 
p s y c h i a t r i c c o n d i t i o n . I n A p r i l 1978 Dr. C o l e t t i noted t h a t a 
p r e c i s e s t a t e m e n t as t o the e t i o l o g y o f c l a i m a n t ' s 
arm/shoulder/neck symptoms was d i f f i c u l t , < e s p e c i a l l y i n view o f 
c l a i m a n t ' s p s y c h i a t r i c d i a g n o s i s . Dr. Duncan's d i a g n o s i s remained 
t h a t o f p a r a n o i d s c h i z o p h r e n i a , p a r t i a l l y compensated by the 
p r e s c r i b e d p h e n o t h i a z i n e p r e p a r a t i o n , w i t h a f a i r p r o g n o s i s . 

On A p r i l 24, 1978 c l a i m a n t was examined by Dr. Richard 
Olmscheid, n e u r o l o g i s t . Claimant's c h i e f c o m p l a i n t s a t the time 
i n v o l v e d r e c u r r e n t headaches and d i z z y s p e l l s , i n t e r m i t t e n t bouts 
of shakiness i n the e x t r e m i t i e s , l i g h t - h e a d e d n e s s , nausea, a 
g e n e r a l sweaty s e n s a t i o n and dimming o f the v i s i o n o f b o t h eyes. 
Claimant r e p o r t e d t h a t these symptoms had been p r e s e n t f o r the 
p r e v i o u s s i x t o e i g h t months. Dr. Olmscheid was aware t h a t 
c l a i m a n t had been t a k i n g a p h e n o t h i a z i n e p r e p a r a t i o n f o r the p r i o r 
s i x t o e i g h t months. He opined t h a t c l a i m a n t ' s shakiness was most 
probably a s i d e e f f e c t o f the p h e n o t h i a z i n e p r e p a r a t i o n and t h a t 
the remainder of the symptoms were due e i t h e r t o c l a i m a n t ' s 
p s y c h i a t r i c c o n d i t i o n or were the r e s u l t s o f p h e n o t h i a z i n e - i n d u c e d 
s e i z u r e e q u i v a l e n t s . Dr. Olmscheid began t r e a t i n g c l a i m a n t w i t h 
D i l a n t i n . 

On May 9, 1978 Dr. Olmscheid r e p o r t e d t h a t c l a i m a n t e x h i b i t e d 
a m i n i m a l l y abnormal elec t r o e n c e p h a l o g r a m . He a l s o r e p o r t e d t h a t 
c l a i m a n t ' s d i z z y s p e l l s and dimness o f v i s i o n were responding t o 
the D i l a n t i n t h e r a p y . Dr. Olmscheid c o n t i n u e d t o t r e a t c l a i m a n t . 
His r e p o r t s r e f l e c t t h a t i n August 1978 c l a i m a n t stopped t a k i n g 
h i s p h e n o t h i a z i n e p r e p a r a t i o n f o r s e v e r a l days, r e s u l t i n g i n 
i n c r e a s e d a g i t a t i o n . I n November 1978 Dr. Olmscheid noted t h a t 
c l a i m a n t missed h i s D i l a n t i n f o r s e v e r a l days and had i n c r e a s e d 
d i z z y s p e l l s . I t was a l s o i n November 1978 t h a t Dr. Olmscheid 
f i r s t became aware t h a t c l a i m a n t had s u s t a i n e d a head i n j u r y i n 
1970. He r e l a t e d t h a t f o l l o w i n g the head i n j u r y c l a i m a n t was 
r e p o r t e d t o have e x h i b i t e d adverse p e r s o n a l i t y changes, which had 
improved f o l l o w i n g the use o f D i l a n t i n . 

I n May 1980 Dr. Olmscheid f i n a l l y opined t h a t c l a i m a n t 
s u f f e r e d f r o m complex p a r t i a l s e i z u r e d i s o r d e r and/or s e i z u r e 
e q u i v a l e n t t h a t was i n medical p r o b a b i l i t y r e l a t e d t o the 1970 
head i n j u r y . He f u r t h e r opined t h a t the use of the p h e n o t h i a z i n e 
p r e p a r a t i o n had lowered c l a i m a n t ' s s e i z u r e t h r e s h h o l d t o a l e v e l 
where the s e i z u r e a c t i v i t y became more apparent. 

I n J u l y 1980 c l a i m a n t was examined by Dr. Robert S. Dow, 
n e u r o l o g i s t , a t Brander Meat/Glen F a l l s ' r e q u e s t . I n an October 
1980 r e p o r t . Dr. Dow confirmed Dr. Olmscheid's d i a g n o s i s o f 
complex p a r t i a l s e i z u r e d i s o r d e r . Dr. Dow went so f a r as t o 
suggest t h a t what had p r e v i o u s l y been diagnosed as a p a r a n o i d 
s t a t e c o u l d i n r e a l i t y be psychomotor e p i l e p s y caused by the 1970 
head i n j u r y . He l i n k e d c l a i m a n t ' s c o n d i t i o n t o the 1970 i n j u r y by 
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the h i s t o r y g i v e n him by c l a i m a n t and h i s w i f e , the EEG r e s u l t 
t h a t showed abnormal b r a i n f u n c t i o n and c l a i m a n t ' s marked response 
t o D i l a n t i n . 

I n February 1981 Dr. Duncan rendered h i s o p i n i o n o f 
c l a i m a n t ' s s t a t e based f o r the f i r s t time upon knowledge of the 
1970 head i n j u r y . He concluded t h a t c l a i m a n t ' s hand/arm i n j u r y 
most l i k e l y caused c l a i m a n t ' s u n d e r l y i n g p a r a n o i d t r a i t s t o 
a c t i v a t e i n t o a p s y c h o s i s . I n Dr. Duncan's o p i n i o n , t r e a t m e n t o f 
the psychosis w i t h p h e n o t h i a z i n e p r e p a r a t i o n s then most pr o b a b l y 
caused the complex p a r t i a l s e i z u r e d i s o r d e r t o become apparent, 
which i n t u r n accounted f o r c l a i m a n t ' s poor response t o 
p s y c h i a t r i c t r e a t m e n t u n t i l t he s e i z u r e d i s o r d e r was managed by 
the a d m i n i s t r a t i o n of D i l a n t i n . 

On A p r i l 28, 1981 the Board denied own motion reopening o f 
c l a i m a n t ' s 1970 c l a i m on the ground t h a t the a v a i l a b l e evidence a t 
t h a t time i n d i c a t e d t h a t the s e i z u r e d i s o r d e r was caused by the 
p h e n o t h i a z i n e p r e p a r a t i o n s and t h a t , under the l a s t i n j u r i o u s 
exposure r u l e , Coast Packing, not Brander Meat, would be 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

The l a s t word on c l a i m a n t ' s complex p a r t i a l s e i z u r e d i s o r d e r 
c o n d i t i o n was f u r n i s h e d by Dr. Olmscheid i n h i s d e p o s i t i o n taken 
J u l y 19, .1983, which supplements h i s l a s t w r i t t e n r e p o r t dated 
J u l y 6, 1982. I n the w r i t t e n r e p o r t , Dr. Olrnscheid s t a t e d : 

" I t h i n k i t i s m e d i c a l l y probable t h a t the 
p a t i e n t had elements of psychopathology 
p r i o r t o h i s head i n j u r y , and the a d d i t i o n 
o f the head i n j u r y served t o produce temper 
o u t b u r s t s and rage a t t a c k s which would 
appear, by a l l the medical evidence t o 
da t e , t o be on the basis of a complex 
p a r t i a l s e i z u r e d i s o r d e r . " 

I n h i s d e p o s i t i o n , Dr. Olmscheid t e s t i f i e d t h a t c l a i m a n t ' s 
symptomatology, i . e . rage a t t a c k s , d i z z i n e s s , headaches and 
b l a c k o u t s , could be a t t r i b u t e d both t o c l a i m a n t ' s complex p a r t i a l 
s e i z u r e d i s o r d e r and t o h i s p a r a n o i d p s y c h o s i s . However, Dr. 
Olmscheid u l t i m a t e l y t e s t i f i e d , " I t h i n k i t i s m e d i c a l l y probable 
t h a t the m a j o r i t y of the p a t i e n t ' s s t e r e o t y p e d headaches, 
d i z z i n e s s , b r e a t h l e s s n e s s episodes, o c c a s i o n a l l y w i t h nausea are 
on the b a s i s o f a s e i z u r e d i s o r d e r . " I n a d d i t i o n . Dr. Olmscheid 
t e s t i f i e d w i t h o u t r e s e r v a t i o n t h a t c l a i m a n t ' s s e i z u r e d i s o r d e r was 
not caused or aggravated by the p h e n o t h i a z i n e p r e p a r a t i o n . The 
p h e n o t h i a z i n e p r e p a r a t i o n served, a c c o r d i n g t o Dr. Olmscheid, only 
t o a c c e l e r a t e the d i a g n o s i s . 

The f i n a l words on c l a i m a n t ' s arm/shoulder/neck problems were 
expressed by Dr. Nathan i n h i s d e p o s i t i o n taken J u l y 12, 1983 
supplemented by h i s l a s t w r i t t e n r e p o r t dated J u l y 19, 1983. I n 
essence, Dr. Nathan b e l i e v e d t h a t c l a i m a n t e x h i b i t e d no o r g a n i c 
b a s i s f o r h i s arm/shoulder/neck c o m p l a i n t s . He concluded, " I n 
summary, I b e l i e v e one must look elsewhere o t h e r than o r g a n i c i t y 
f o r the source o f t h i s p a t i e n t ' s r e c u r r e n t c o m p l a i n t s . " The 
r e c o r d i s more than adequately developed w i t h reasons " o t h e r than 
o r g a n i c i t y " t o e x p l a i n c l a i m a n t ' s arm/shoulder/neck c o n d i t i o n . 

Brander Meat/Glen F a l l s have advanced s e v e r a l arguments t h a t 
a t t e m p t t o r e l i e v e them of a l l r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
p r e s e n t c o n d i t i o n s . I m p l i c i t i n our r e s o l u t i o n o f t h i s m a t t e r i s 
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our r e j e c t i o n o f Brander Meat/Glen F a l l s ' arguments t h a t our 
p r e v i o u s d e n i a l s o f own motion r e l i e f have a res j u d i c a t a or 
c o l l a t e r a l e s t o p p e l e f f e c t . Brander Meat/Glen F a l l s have a l s o 
urged t h a t t h e d i s p u t e d c l a i m s e t t l e m e n t between Coast Packing and 
c l a i m a n t should o p e r a t e t o excuse Brander Meat/Glen F a l l s f r o m 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s p s y c h i a t r i c t r e a t m e n t or any o t h e r 
c o n d i t i o n caused or made symptomatic by c l a i m a n t ' s mental 
c o n d i t i o n . We have concluded t h a t i t i s c l a i m a n t ' s o r g a n i c b r a i n 
i n j u r y f r o m the 1970 blow t o the head t h a t i s the cause o f a l l o f 
c l a i m a n t ' s p r e s e n t d i f f i c u l t i e s . T h e r e f o r e , t he agreement between 
Coast Packing and c l a i m a n t r e l a t i n g t o the 1974 hand i n j u r y i s 
i r r e l e v a n t . 

We note a t t h i s p o i n t t h a t c l a i m a n t s u b m i t t e d a w r i t t e n 
r e p o r t by Dr. Olmscheid d i r e c t l y t o the Board a f t e r the h e a r i n g 
r e c o r d had been c l o s e d . Brander Meat/Glen F a l l s o b j e c t t o t h i s 
s u bmission, a p p a r e n t l y on the basi s o f , a l t h o u g h w i t h o u t c i t a t i o n 
t o , ORS 656.295(5). We conclude t h a t the r e p o r t was s u b m i t t e d 
s o l e l y f o r our c o n s i d e r a t i o n i n the own motion m a t t e r , t o which 
ORS 656.295 does not ap p l y . I n any event, Dr. Olmscheid's most 
r e c e n t r e p o r t was not considered by the Board i n r e a c h i n g i t s 
d e c i s i o n , and we do not b e l i e v e t he submission o f the r e p o r t i s 
i n d i c a t i v e t h a t the case was i n c o m p l e t e l y or i n s u f f i c i e n t l y 
developed a t the h e a r i n g l e v e l . 

We are persuaded by a preponderance o f the c r e d i b l e medical 
and l a y evidence t h a t a l l o f c l a i m a n t ' s p r e s e n t problems are 
d i r e c t l y r e l a t e d t o the 1970 head i n j u r y i n c u r r e d w h i l e c l a i m a n t 
was employed by Brander Meat Company. We are f u r t h e r convinced 
t h a t the ongoing p s y c h i a t r i c t r e a t m e n t s c l a i m a n t i s r e c e i v i n g f r o m 
Dr. Duncan cannot be separated from t r e a t m e n t o f c l a i m a n t ' s 
complex p a r t i a l s e i z u r e d i s o r d e r . The Referee recommended t h a t 
Brander Meat/Glen F a l l s be h e l d r e s p o n s i b l e f o r c l a i m a n t ' s complex 
p a r t i a l s e i z u r e d i s o r d e r , but not f o r any o t h e r t r e a t m e n t , and 
most e s p e c i a l l y not f o r p s y c h i a t r i c t r e a t m e n t . We do not accept 
t h i s recommendation. We agree w i t h Dr. Olmscheid t h a t t r e a t m e n t 
o f each o f c l a i m a n t ' s c o n d i t i o n s i s n e c e s s a r i l y e f f e c t i v e i n 
t r e a t i n g a l l o f the o t h e r s . We f i n d t h a t a l l o f the t r e a t m e n t 
c l a i m a n t has sought and now seeks, i n c l u d i n g t h a t t r e a t m e n t sought 
f o r t h e arm/shoulder/neck c o m p l a i n t s i s r e q u i r e d as a r e s u l t o f 
the consequences o f the 1970 head i n j u r y . 

We f i n d t h a t the preponderance of the medical evidence shows 
t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as o f the most 
r e c e n t h e a r i n g . Claimant claims he i s permanently and t o t a l l y 
d i s a b l e d . We d i s a g r e e . Claimant has the burden o f p r o v i n g 
permanent t o t a l d i s a b i l i t y s t a t u s . None o f the medical evidence 
suggests t h a t c l a i m a n t i s t o t a l l y d i s a b l e d from e i t h e r a p h y s i c a l 
or mental s t a n d p o i n t . Claimant has not proven t h a t i t i s f u t i l e 
f o r him t o seek employment or t h a t he has sought employment. 

We do agree, however, t h a t c l a i m a n t i s permanently, a l b e i t 
not t o t a l l y , d i s a b l e d as a r e s u l t o f the consequences o f the 1970 
head i n j u r y . Drs. Olmscheid and Duncan both s u b s t a n t i a t e t h a t 
c l a i m a n t has s u f f e r e d a permanent a g g r a v a t i o n o f h i s u n d e r l y i n g 
psychosis which must be medicated. We f i n d t h a t under the 
g u i d e l i n e s o f OAR 436-65-665(5), c l a i m a n t has a cla s s 2 
a g g r a v a t i o n o f h i s ps y c h o s i s . Beginning w i t h t h i s l e v e l o f 
impairment, and comparing c l a i m a n t ' s s i t u a t i o n t o the g u i d e l i n e s 
s e t f o r t h a t OAR 436-65-600 e t seg. , we f i n d t h a t c l a i m a n t would 
be most a p p r o p r i a t e l y compensated by an award of 192° f o r 60% 
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unscheduled permanent p a r t i a l d i s a b i l i t y f o r l o s s o f e a r n i n g 
c a p a c i t y as a consequence o f the 1970 head i n j u r y . 

The f e e agreement between c l a i m a n t and h i s a t t o r n e y i s 
approved. Claimant's a t t o r n e y s h a l l r e c e i v e 25% o f the i n c r e a s e d 
compensation awarded not t o exceed a t o t a l o f $3,000. 

Claimant's c l a i m i s remanded t o Brander Meat Company and i t s 
i n s u r e r . Glen F a l l s Insurance Company, f o r the payment o f 
compensation i n accordance w i t h t h i s o r d e r . 

IT IS SO ORDERED. 

CLARA E. STEWART, C l a i m a n t WCB 83-05609 
E v o h l F. M a l a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 22, 1985 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members F e r r i s and McMurdo. 

Claimant requests r e v i e w o f those p o r t i o n s o f Referee N i c h o l s ' 
o r d e r which: (1) d e c l i n e d t o o r d e r c l a i m reopening f o r worsening 
of an a l l e g e d l y i n j u r y - r e l a t e d c o n d i t i o n ; (2) upheld the SAIF 
C o r p o r a t i o n ' s d e n i a l of low back surgery performed i n May 1983; 
and (3) d e c l i n e d t o impose a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s fee 
f o r an a l l e g e d l y unreasonable d e n i a l . I n i t s respondent's b r i e f , 
SAIF a s s e r t s t h a t the Referee e r r o n e o u s l y awarded c l a i m a n t i n t e r i m 
compensation from March 24 th r o u g h June 24, 1983. 

We a f f i r m the Referee's o r d e r on a l l issues w i t h the 
e x c e p t i o n o f the i n t e r i m compensation i s s u e , on which we r e v e r s e . 

Claimant experienced the onset o f neck and back p a i n d u r i n g 
her employment i n October 1979. C h i r o p r a c t o r Strom diagnosed 
lumbar s t r a i n w i t h a t t e n d a n t p a r a v e r t e b r a l muscle spasm, 
m y o f a s c i t i s and s c i a t i c n e u r a l g i a . The c l a i m was accepted as a 
n o n d i s a b l i n g i n j u r y . I n February 1980 Dr. Robertson, an 
o r t h o p e d i c surgeon, r e p o r t e d t o Dr. Strom t h a t c l a i m a n t had low 
back p a i n secondary t o d e g e n e r a t i v e d i s c d i s e a s e , o s t e o p o r o s i s and 
p o s s i b l y s p i n a l s t e n o s i s . I n March 1980 SAIF denied 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e , 
o s t e o p o r o s i s and p o s s i b l e s p i n a l s t e n o s i s . On November 18, 1980 
the c l a i m was closed by a D e t e r m i n a t i o n Order awarding 
compensation f o r temporary d i s a b i l i t y and 96° f o r 30% unscheduled 
d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low back. 

An o f f i c e note e n t r y by Dr. Robertson i n December 1980 
i n d i c a t e s t h a t c l a i m a n t had been awarded " d i s a b i l i t y r e t i r e m e n t 
under S o c i a l S e c u r i t y . " Dr. Robertson i n d i c a t e d t h a t t h e r e was no 
reason f o r c l a i m a n t t o r e t u r n unless she experienced a d d i t i o n a l 
problems. A r e p o r t from Dr. Robertson t o SAIF i n September 1981 
i n d i c a t e s t h a t c l a i m a n t c o n t i n u e d t o experience back p a i n , which 
o c c a s i o n a l l y was severe. He i n d i c a t e d her c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y and t h a t t h e r e had been no s u b s t a n t i v e change. This 
r e p o r t s t a t e s : "She c o n t i n u e s t o be t o t a l l y d i s a b l e d f r o m work." 

A s t i p u l a t i o n was e n t e r e d i n t o by the p a r t i e s and approved on 
December 1, 1981. Under the terms o f t h i s s t i p u l a t i o n , c l a i m a n t 
was awarded an a d d i t i o n a l 20% unscheduled low back d i s a b i l i t y f o r 
a t o t a l o f 50% unscheduled d i s a b i l i t y . I n a d d i t i o n , the 
c o n d i t i o n s which were the s u b j e c t o f SAIF's p a r t i a l d e n i a l , 
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d e g e n e r a t i v e d i s c d i s e a s e , o s t e o p o r o s i s and s p i n a l s t e n o s i s , 
e x p r e s s l y remained i n denied s t a t u s . The s t i p u l a t i o n p r o v i d e d 
t h a t c l a i m a n t was e n t i t l e d t o c o n t i n u i n g medical s e r v i c e s f o r her 
" i n d u s t r i a l l y i n j u r e d back." 

I n May 1982 and again i n October 1982, Dr. Strom r e p o r t e d t o 
SAIF t h a t c l a i m a n t was c o n t i n u i n g under h i s t r e a t m e n t w i t h one t o 
two c h i r o p r a c t i c t r e a t m e n t s per month, and t h a t she p e r i o d i c a l l y 
"checked i n w i t h " Dr. Robertson. 

On January 21, 1983 Dr. Robertson made the f o l l o w i n g o f f i c e 
note e n t r y : 

" P a t i e n t i s on Soc. Sec. f o r her back 
p a i n . She comes i n f o r v e r i f i c a t i o n o f her 
i n s u r a n c e . She says i t c o n t i n u e s t o g i v e 
her p a i n both a t r e s t and w h i l e she i s up 
and around. No i n c r e a s e o f p a i n w i t h 
coughing or sneezing. I f she t r i e s t o do 
any s t a n d i n g or l i f t i n g , her l e f t l e g goes 
t o s l e e p . No permanent numbness however. 
No c r e p i t u s on movement. 
M * * * 

"Imp: Continued low back p a i n secondary t o 
t r a u m a t i c a r t h r i t i s , d e g e n e r a t i v e d i s c 
disease and o s t e o p o r o s i s . I f e e l she i s 
unable t o work. To r e t u r n p r n . Gave her 
Zomax t o see i f t h i s w i l l h e l p her p a i n . " 

A copy o f t h i s note was forwarded t o SAIF and r e c e i v e d on March 
24, 1983. Claimant contended a t h e a r i n g t h a t t h i s note 
c o n s t i t u t e d a c l a i m f o r a g g r a v a t i o n pursuant t o ORS 656.273, and 
t h a t i t p r o v i d e d n o t i c e o f a worsened c o n d i t i o n r e q u i r i n g SAIF t o 
commence payment o f i n t e r i m compensation w i t h i n 14 days o f i t s 
r e c e i p t . The Referee agreed and ordered SAIF t o pay i n t e r i m 
compensation. 

We conclude t h a t Dr. Robertson's o f f i c e note e n t r y was not a 
s u f f i c i e n t c l a i m f o r a g g r a v a t i o n because i t f a i l e d t o g i v e 
reasonable 'notice t h a t c l a i m a n t was c l a i m i n g f u r t h e r m e d i c a l 
s e r v i c e s or a d d i t i o n a l compensation f o r a worsened c o n d i t i o n 
r e l a t e d t o or r e s u l t i n g from her i n d u s t r i a l i n j u r y . See Douglas 
Dooley, 35 Uan N a t t a 125 (1983); C l a r k v. SAIF, 50 Or App 139 
(198 1 ) ; Stevens v. Champion I n t e r n a t i o n a l , 44 Or App 587 (1 9 8 0 ) ; 
S i l s b y v. SAIF, 39 Or App 555, 563 (1979); Hewes v. SAIF, 36 Or 
App 91 (19 7 8 ) . Assuming t h a t Dr. Robertson's r e f e r e n c e t o 
" t r a u m a t i c a r t h r i t i s " m ight be s u f f i c i e n t t o put SAIF on n o t i c e 
t h a t t h e f i n d i n g s s t a t e d i n h i s o f f i c e note were r e l a t e d t o the 
r e s i d u a l s o f c l a i m a n t ' s i n d u s t r i a l i n j u r y , as opposed t o her 
ongoing u n r e l a t e d c o n d i t i o n s o f d e g e n e r a t i v e d i s c d i s e a s e , 
o s t e o p o r o s i s and s p i n a l s t e n o s i s , we n e v e r t h e l e s s conclude t h a t 
the o f f i c e note simply f a i l s t o s t a t e t h a t c l a i m a n t ' s c o n d i t i o n 
(be i t i n d u s t r i a l or n o n i n d u s t r i a l ) was worse or worsening. As 
the Referee s t a t e d : " [ I ] t was not c l e a r t o SAIF t h a t t h i s r e p o r t 
was the b a s i s f o r an a g g r a v a t i o n c l a i m u n t i l the time o f the 
h e a r i n g . " 

Moreover, we note t h a t Dr. Robertson's e a r l y 1983 comment 
about c l a i m a n t being "unable t o work" i s no d i f f e r e n t than the 
d o c t o r ' s September 1981 comment about c l a i m a n t being " t o t a l l y 
d i s a b l e d from work," the e a r l i e r comment having been made b e f o r e 
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t h e December 1981 s t i p u l a t i o n which i s the l a s t award o f 
compensation f o r purposes o f t h i s a g g r a v a t i o n c l a i m . 

Based upon our c o n c l u s i o n t h a t the Referee e r r e d i n awarding 
c l a i m a n t i n t e r i m compensation, i t n e c e s s a r i l y f o l l o w s t h a t the 
a t t o r n e y ' s f e e awarded t o c l a i m a n t ' s a t t o r n e y i s not payable. We 
note i n p a s s i n g , however, t h a t the Referee o s t e n s i b l y awarded t h i s 
i n s u r e r - p a i d fee under the p r o v i s i o n s o f ORS 656.386(1). When a 
c l a i m a n t i s awarded i n t e r i m compensation, any a t t o r n e y ' s f e e i s 
payable out of t h a t a d d i t i o n a l compensation unless i t i s a l s o 
found t h a t the e m p l o y e r / i n s u r e r has unreasonably delayed, r e f u s e d 
or r e s i s t e d the payment of compensation, i n which case an 
i n s u r e r - p a i d a t t o r n e y ' s fee i s payable under the p r o v i s i o n s o f ORS 
656.382(1). See Bonnie R. T o l l a d a y , 35 Uan N a t t a 198, 202 ( 1 9 8 3 ) . 

ORDER 

The Referee's o r d e r dated A p r i l 5, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s which awarded c l a i m a n t 
i n t e r i m compensation from March 24, 1983 u n t i l June 24, 1983, and 
awarded c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d fee are r e v e r s e d . The 
remainder of the Referee's o r d e r i s a f f i r m e d . 

VERNON L. WELLINGTON, C l a i m a n t WCB 82-10208 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y F e b r u a r y 22, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r requests r e v i e w o f t h a t p o r t i o n of Referee 
Galton's o r d e r denying i t s motion t o d i s m i s s c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g as u n t i m e l y . The issues on review are: (1) whether 
the i n s u r e r ' s d e n i a l was e f f e c t i v e ; (2) whether the i n s u r e r f a i l e d 
t o process a m i s d i r e c t e d r e q u e s t f o r h e a r i n g ; and (3) whether 
c l a i m a n t showed good cause f o r f a i l i n g t o f i l e a r e q u e s t f o r 
h e a r i n g w i t h i n 60 days a f t e r the i n s u r e r ' s d e n i a l . 

On June 21, 1982 c l a i m a n t r e p o r t e d t o h i s employer t h a t he 
had i n j u r e d h i s shoulder on the j o b w h i l e l i f t i n g 80 pound bags of 
s a l t on June 10, 1982. Claimant's c l a i m was f i l e d on June 23, 
1982. The c l a i m was denied August 6, 1982. 

On or about August 18, 1982 c l a i m a n t r e t a i n e d an a t t o r n e y t o 
handle h i s c l a i m . Claimant's a t t o r n e y t e s t i f i e d a t the h e a r i n g 
t h a t because of e x t r a o r d i n a r y demands upon h i s o f f i c e word 
p r o c e s s i n g equipment, he was not able t o f o l l o w h i s u s u a l p r a c t i c e 
i n i n i t i a t i n g new workers' compensations cases, which was t o have 
the new c l i e n t s i g n a workers' compensation fee agreement b e f o r e 
l e a v i n g the o f f i c e . He i n s t e a d d i c t a t e d a l e t t e r t o c l a i m a n t 
f o r w a r d i n g the fee agreement. He a l s o d i c t a t e d a l e t t e r o f 
r e p r e s e n t a t i o n t o the i n s u r e r and a r e q u e s t f o r h e a r i n g . The 
l e t t e r t o the i n s u r e r was dated August 24, 1982 and was p u r p o r t e d 
t o be, but was n o t , accompanied by a copy o f a r e q u e s t f o r a 
h e a r i n g . 

On September 8, 1982 the i n s u r e r ' s a t t o r n e y wrote t o 
c l a i m a n t ' s a t t o r n e y and requested, among o t h e r t h i n g s , a copy o f 
the r e q u e s t f o r h e a r i n g r e f e r r e d t o i n c l a i m a n t ' s a t t o r n e y ' s 
August 24, 1982 l e t t e r . Claimant's a t t o r n e y r e c e i v e d the 
September 8, 1982 l e t t e r , but took no a c t i o n i n response t o i t 
because he b e l i e v e d t h a t h i s s e c r e t a r y had a l r e a d y f u r n i s h e d the 
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i n s u r e r a copy o f the r e q u e s t f o r h e a r i n g . Claimant's a t t o r n e y 
d i d not r e v i e w c l a i m a n t ' s f i l e a t t h a t t i m e . Claimant's a t t o r n e y 
t e s t i f i e d t h a t he was e x t r e m e l y busy i n p r e p a r a t i o n f o r two major 
c r i m i n a l t r i a l s . 

On or about November 5, 1982 c l a i m a n t ' s f i l e was r o u t i n e l y 
r eviewed. Claimant's a t t o r n e y saw the September 8, 1982 l e t t e r 
and a g a i n was c u r i o u s as t o why the i n s u r e r was a p p a r e n t l y not 
r e c e i v i n g copies o f documents. The a t t o r n e y noted t h a t he was 
unable t o f i n d a copy of a r e q u e s t f o r h e a r i n g i n c l a i m a n t ' s 
f i l e . T h i s prompted him t o i n v e s t i g a t e f u r t h e r . 

Upon q u e s t i o n i n g h i s s e c r e t a r y , c l a i m a n t ' s a t t o r n e y l e a r n e d 
t h a t no r e q u e s t f o r h e a r i n g i n c l a i m a n t ' s case has been prepared. 
His s e c r e t a r y had d e f e r r e d p r e p a r i n g the r e q u e s t u n t i l t he signed 
f e e agreement was r e t u r n e d . Claimant signed the f e e agreement on 
August 30, 1982 and h i s a t t o r n e y r e c e i v e d the agreement s h o r t l y 
t h e r e a f t e r . Claimant's a t t o r n e y ' s s e c r e t a r y had f o r g o t t e n t o 
process the r e q u e s t f o r h e a r i n g upon r e c e i p t o f the f e e 
agreement. A r e q u e s t f o r h e a r i n g was p r o m p t l y prepared and m a i l e d 
on November 5, 1982. The r e q u e s t was r e c e i v e d by the Board on 
November 8, 1982. 

On February IB, 1983 the i n s u r e r f o r m a l l y moved t o d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g as u n t i m e l y . Referee Daughtry 
ordered t h a t the motion be considered as a t h r e s h o l d m a t t e r a t the 
h e a r i n g . A h e a r i n g was h e l d October 20, 1983. A f t e r the h e a r i n g 
the Referee e n t e r e d an o r d e r denying the motion t o d i s m i s s the 
r e q u e s t f o r h e a r i n g and h o l d i n g c l a i m a n t ' s c o n d i t i o n t o be 
compensable. 

ORS 656.319(1) p r o v i d e s t h a t a c l a i m i s b a r r e d i f a r e q u e s t 
f o r h e a r i n g i s not f i l e d w i t h i n 60 days a f t e r the d e n i a l , except 
i n cases where a r e q u e s t f o r h e a r i n g i s f i l e d not l a t e r t h a n 180 
days a f t e r a d e n i a l and the c l a i m a n t i s able t o show good cause 
f o r not f i l i n g b e f o r e the s i x t i e t h day. The r e q u e s t f o r h e a r i n g 
i n t h i s case was f i l e d more than 60 days and l e s s than 180 days 
a f t e r the i n s u r e r ' s August 6, 1982 d e n i a l . The i s s u e , t h e r e f o r e , 
i s whether t h e r e was good cause f o r the l a t e f i l i n g . 

I n a d d i t i o n t o f i n d i n g t h a t c l a i m a n t had good cause f o r 
f i l i n g the r e q u e s t f o r h e a r i n g more than 60 days a f t e r the d e n i a l , 
the Referee found two o t h e r reasons f o r denying the i n s u r e r ' s 
motion t o d i s m i s s . We d e a l w i t h those f i n d i n g s f i r s t . 

The Referee conluded, r e l y i n g upon W i l l i a m T. L a t t i o n , 34 Van 
N a t t a 1518 ( 1 9 8 2 ) , t h a t the i n s u r e r ' s August 6, 1982 d e n i a l was 
not e f f e c t i v e because i t denied r e s p o n s i b i l i t y f o r a c o n d i t i o n 
c l a i m a n t d i d not have. We f i n d t he r e l i a n c e on L a t t i o n t o be 
misplaced, and we d i s a g r e e t h a t the August 6, 1982 d e n i a l denied a 
n o n e x i s t e n t c o n d i t i o n . 

I n L a t t i o n , supra, we s a i d t h a t an i n s u r e r ' s p a r t i a l d e n i a l 
of one n o n e x i s t e n t c o n d i t i o n out o f s e v e r a l c o n d i t i o n s t h a t d i d 
e x i s t was " n e i t h e r r i g h t nor wrong, but merely i r r e l e v a n t . . . . " 
T h is case does not i n v o l v e a p a r t i a l d e n i a l . The o p e r a t i v e 
language o f t h e d e n i a l i n t h i s case s t a t e s : 

" I t appears f r o m the medical r e p o r t s we 
have r e c e i v e d t h a t your back problem 
e x i s t e d b e f o r e your employment w i t h 
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[ e m p l o y e r ] . There i s no i n d i c a t i o n t h a t 
your work caused the worsening o f your back 
problems. We t h e r e f o r e deny your c l a i m as 
being non-compensable." (Emphasis 
s u p p l i e d . ) 

The medical r e p o r t s a v a i l a b l e t o the i n s u r e r a t the time o f 
the d e n i a l i n d i c a t e d an a g g r a v a t i o n of p r e e x i s t i n g c e r v i c a l 
s p o n d y l o s i s causing p a i n r a d i a t i n g t o the p o s t e r i o r upper 
s h o u l d e r . We b e l i e v e t h a t the phrase "back problems" i s an 
a p p r o p r i a t e d e s c r i p t i o n , i n l a y terms, o f c l a i m a n t ' s c o m p l a i n t . 
Furthermore, t h e r e was no evidence t h a t c l a i m a n t had more than the 
one c l a i m t h a t was denied or t h a t the d e n i a l confused him. We 
f i n d t h a t the August 6, 1982 d e n i a l was an e f f e c t i v e d e n i a l . 

The Referee a l s o found t h a t the August 24, 1982 l e t t e r f r o m 
c l a i m a n t ' s a t t o r n e y t o the i n s u r e r was the f u n c t i o n a l e q u i v a l e n t 
of a m i s d i r e c t e d r e q u e s t f o r h e a r i n g , which the i n s u r e r was 
o b l i g a t e d t o f o r w a r d f o r t h w i t h t o the Board f o r p r o c e s s i n g under 
former OAR 436-83-230 (now OAR 438-06-015). The m a t e r i a l language 
i n t h a t l e t t e r , r e l i e d upon i n s u p p o r t of t h i s f i n d i n g , i s the 
l a s t sentence: "This date a r e q u e s t f o r h e a r i n g has been 
s u b m i t t e d t o the W o r k e r s [ ' ] Compensation Board o f the S t a t e of 
Oregon." Although ORS 656.283(2) does not r e q u i r e a r e q u e s t f o r 
h e a r i n g t o be i n any p a r t i c u l a r form, we do not b e l i e v e t h a t the 
above quoted language could reasonably be i n t e r p r e t e d as a 
" r e q u e s t f o r h e a r i n g " t h a t a reasonable i n s u r e r would f o r w a r d t o 
the Board f o r p r o c e s s i n g , o r , f o r t h a t m a t t e r , t h a t the Board 
would process. We f i n d t h a t i t was not. 

F i n a l l y , the Referee found t h a t c l a i m a n t made a showing of 
good cause f o r f a i l i n g t o f i l e the r e q u e s t f o r h e a r i n g w i t h i n 60 
days. ORS 656.3 19( 1 ) ( b ) . The Referee concluded t h a t the f a i l u r e 
t o t i m e l y f i l e the r e q u e s t f o r h e a r i n g was due t o the n e g l e c t o f 
c l a i m a n t ' s a t t o r n e y ' s s e c r e t a r y . 

The Supreme Court has t w i c e construed ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) i n 
f a c t s i t u a t i o n s i n v o l v i n g a l l e g e d n e g l i g e n c e on the p a r t o f 
a t t o r n e y s or t h e i r employes. I n Sekermestrovich v. SAIF, 280 Or 
723 ( 1 9 7 7 ) , the c o u r t h e l d t h a t an a t t o r n e y ' s f a i l u r e t o t i m e l y 
f i l e a r e q u e s t f o r h e a r i n g was not good cause unless the 
a t t o r n e y ' s reason f o r not f i l i n g would be good cause i f a t t r i b u t e d 
t o h i s or her c l i e n t . Negligence, i . e . the f a i l u r e t o e x e r c i s e 
reasonable care, i s not good cause, e i t h e r f o r an a t t o r n e y or a 
c l a i m a n t . 

I n Brown v. EBI Companies, 289 Or 455 ( 1 9 8 0 ) , t h e f a u l t f o r 
m i s s i n g the d e a d l i n e l a y w i t h an employe i n the c l a i m a n t ' s 
a t t o r n e y ' s o f f i c e , and not the a t t o r n e y . The c o u r t r e f u s e d t o 
extend the h o l d i n g o f Sekermestrovich t o say t h a t the a t t o r n e y ' s 
employe's neg l i g e n c e was a t t r i b u t e d t o the c l i e n t as a m a t t e r of 
law, as i t i s w i t h the c l a i m a n t ' s a t t o r n e y . Rather, the c o u r t 
h e l d t h a t whether an a t t o r n e y ' s employe's n e g l i g e n c e w i l l be 
a t t r i b u t e d t o the c l a i m a n t i s a m a t t e r t o be decided i n the 
Board's judgment. I n Donna P. K e l l e y , 30 Uan N a t t a 715 (1981), we 
s a i d t h a t , " I n our judgment, an a t t o r n e y ' s employe's n e g l i g e n c e i s 
good cause f o r an u n t i m e l y r e q u e s t f o r h e a r i n g . " 

T h i s , however, i s a case i n which t h e r e i s p e r s u a s i v e 
evidence t h a t both the a t t o r n e y and h i s employe f a i l e d t o e x e r c i s e 
reasonable care. As such, i t i s i n d i s t i n g u i s h a b l e from EBI 
Companies v. Lorence, 72 Or App 75 (February 6, 1985). I n 
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" [ C ] l a i r n a n t ' s a t t o r n e y d i d d i c t a t e a r e q u e s t 
f o r h e a r i n g , and the s e c r e t a r y may have 
been n e g l i g e n t i n f a i l i n g t o r e t u r n the 
d i c t a t i o n t o her employer. However, the 
neg l i g e n c e o f the s e c r e t a r y cannot excuse 
the p r i m a r y n e g l i g e n c e o f the a t t o r n e y , who 
had t he d e n i a l i n h i s possession, was aware 
of the exact date on which the r e q u e s t f o r 
he a r i n g had t o be f i l e d and merely f o r g o t 
about t he f i l e and the d e a d l i n e , because he 
had d i c t a t e d t h e r e q u e s t f o r h e a r i n g . 

"Under the f a c t s o f t h i s case, i t was the 
neg l i g e n c e o f the a t t o r n e y i n f a i l i n g t o 
keep t r a c k o f the p r e p a r a t i o n o f the 
req u e s t f o r h e a r i n g and t o make sure t h a t 
i t was f i l e d on time t h a t caused the l a t e 
r e q u e s t . F u r t h e r , n o t h i n g under these 
f a c t s c o u l d be h e l d t o be excuseable 
n e g l e c t i f i t were done by the c l a i m a n t 
h i m s e l f . Claimant has f a i l e d t o e s t a b l i s h 
good cause f o r h i s f a i l u r e t o t i m e l y f i l e a 
re q u e s t f o r h e a r i n g . The d e n i a l must 
t h e r e f o r e s t a n d . " S l i p Op a t 3-4. 

On de novo r e v i e w we f i n d t h a t t h e proximate cause o f th e 
u n t i m e l y f i l i n g was c l a i m a n t ' s a t t o r n e y ' s f a i l u r e t o reasonably 
r e a c t t o t h e i n s u r e r ' s a t t o r n e y 1 s l e t t e r o f September 8, 1982. I t 
was apparent from t h a t l e t t e r t h a t the i n s u r e r had not r e c e i v e d a 
copy o f a r e q u e s t f o r h e a r i n g . Claimant's a t t o r n e y t e s t i f i e d t h a t 
he read the l e t t e r , but d i d not lo o k a t c l a i m a n t ' s f i l e . I t i s 
s i g n i f i c a n t t o our f i n d i n g t h a t two months l a t e r a look a t the 
very same l e t t e r t r i g g e r e d an immediate i n v e s t i g a t i o n o f the 
s t a t u s o f c l a i m a n t ' s case, which i n s h o r t o r d e r d i s c l o s e d t he 
missed d e a d l i n e . N o t h i n g about c l a i m a n t ' s case f i l e had changed 
between September 1982 and November 1982. Had c l a i m a n t ' s a t t o r n e y 
r e a c t e d i n September as he d i d i n November, the r e q u e s t f o r 
h e a r i n g would have been t i m e l y f i l e d . 

Because the omission t h a t caused the u n t i m e l y f i l i n g was 
c l a i m a n t ' s a t t o r n e y ' s , t h a t o m i s s i o n , when a t t r i b u t e d t o c l a i m a n t , 
as i t must be, bars c l a i m a n t ' s c l a i m as a m a t t e r o f law. 
Sek e r m e s t r o v i c h v. SAIF, supra. A c c o r d i n g l y , the i n s u r e r ' s motion 
t o d i s m i s s should have been a l l o w e d . 

ORDER 

The p o r t i o n o f the Referee's o r d e r dated October 31, 1983 
denying t he i n s u r e r ' s motion t o dis m i s s c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g i s r e v e r s e d . The i n s u r e r ' s motion t o di s m i s s c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g i s a l l o w e d , and c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
i s hereby d i s m i s s e d . The remainder o f the Referee's o r d e r i s 
rev e r s e d as moot. 
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V I C K I E L. KRATZER, C l a i m a n t - WCB 83-04163 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 5, 1985 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n requests r e v i e w o f t h a t p o r t i o n of 
Referee Daron's o r d e r which set a s i d e i t s d e n i a l of c l a i m a n t ' s 
p r o l a p s e d u t e r u s c l a i m . On r e v i e w , SAIF contends the c l a i m should 
have been c l a s s i f i e d as one f o r an o c c u p a t i o n a l disease and, i f so 
c l a s s i f i e d , the evidence does not s u p p o r t the c o n c l u s i o n t h a t 
c l a i m a n t ' s work was the major c o n t r i b u t i n g cause o f her 
d i s a b i l i t y . We agree and r e v e r s e . 

Claimant was 31 years o l d a t the time o f h e a r i n g . She began 
w o r k i n g f o r SAIF's i n s u r e d , a lumber company, i n September 1979. 
A f t e r p e r f o r m i n g clean-up d u t i e s f o r two months, she was assigned 
t o work on the l o g pond. This j o b r e q u i r e d c l a i m a n t t o push and 
p u l l l o g s , u s u a l l y w i t h the a i d of a p i k e p o l e . 

Around June 1981 c l a i m a n t began n o t i c i n g a "heaviness" and "a 
k i n d of b l o a t e d f e e l i n g " i n her lower abdomen. However, she 
sought no medical t r e a t m e n t nor missed any time f r o m work. 

I n December 1981 c l a i m a n t underwent surgery f o r an u n r e l a t e d 
g y n e c o l o g i c a l c o n d i t i o n . At t h a t time Dr. Enborn, c l a i m a n t ' s 
t r e a t i n g g y n e c o l o g i s t , noted: "the u t e r i n e c e r v i x p r o l a p s e d out 
t o and j u s t past the v a g i n a l i n t r o i t u s a p p r o x i m a t e l y 1-2 cm." Dr. 
Enborn a l s o noted the presence of a c y s t o c e l e . Claimant d i d not 
r e c e i v e any medical t r e a t m e n t f o r the p r o l a p s e or the c y s t o c e l e 
and was advised by Dr. Enborn t h a t " n o t h i n g was s e r i o u s l y wrong." 

T h e r e a f t e r she r e t u r n e d t o her r e g u l a r work. Claimant 
c o n t i n u e d t o work and sought no f u r t h e r medical a t t e n t i o n u n t i l 
January 1983 when she r e t u r n e d t o Dr. Enborn. Claimant t e s t i f i e d " 
t h a t no s p e c i f i c i n c i d e n t t r i g g e r e d her symptoms, but t h a t the 
p a i n " j u s t g r a d u a l l y got worse and worse." 

Beginning i n A p r i l 1982 c l a i m a n t ' s work changed 
" d r a s t i c a l l y . " P r i o r t o A p r i l 1982 c l a i m a n t had been r e s p o n s i b l e 
f o r " s m a l l " l o g s , i . e . l o g s v a r y i n g i n l e n g t h s from 8 t o 20 f e e t 
and diameters from 15 t o 24- i n c h e s . I n A p r i l 1982 the " b i g " m i l l 
was d e s t r o y e d by f i r e , r e q u i r i n g h e a v i e r p h y s i c a l demands on 
c l a i m a n t i n o r d e r t o handle the " b i g " l o g s , i . e . l o g s o f s i m i l a r 
l e n g t h s , but diameters r a n g i n g up t o 48 i n c h e s . 

Upon c l a i m a n t ' s r e t u r n f o r t r e a t m e n t i n January 1983, Dr. 
Enborn noted t h a t c l a i m a n t r e p o r t e d a p e r s i s t e n t i n c r e a s e i n p e l v i c 
p r e s s u r e , dyspareunia and p e l v i c p a i n a t the end of the day. Soon 
a f t e r c l a i m a n t f i l e d her c l a i m . She c o n t i n u e d t o work u n t i l l a t e 
March 1983, when she underwent a hysterectomy. 

Dr. Enborn opined t h a t c l a i m a n t ' s work was a " s i g n i f i c a n t 
aggravant i n her symptom complex which d i d i n time r e q u i r e v a g i n a l 
hysterectomy and bladder r e p a i r . " However, the d o c t o r could not 
s t a t e the o n l y or s o l e f a c t o r of major importance was c l a i m a n t ' s 
work. Dr. Enborn acknowledged t h a t s t a t i s t i c a l l y the more common 
i n s t i g a t i n g f a c t o r i n u t e r i n e r e l a x a t i o n and p r o l a p s e was 
c h i l d b i r t h . Dr. Enborn a l s o f e l t t h a t the "primary process 
u n q u e s t i o n a b l y was i n s t i g a t e d by c h i l d b e a r i n g . " Claimant had two 
c h i l d r e n by v a g i n a l b i r t h . 
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Dr. McGee, g y n e c o l o g i s t , reviewed the r e c o r d and t e s t i f i e d a t 
the h e a r i n g . Dr. McGee opined t h a t the major c o n t r i b u t i n g cause 
of c l a i m a n t ' s problems was her v a g i n a l c h i l d b i r t h o f two 
c h i l d r e n . Dr. McGee conceded t h a t c l a i m a n t ' s p h y s i c a l l y demanding 
work a c t i v i t i e s c o u l d aggravate her c o n d i t i o n . 

O c c u p a t i o n a l diseases are d i f f e r e n t from a c c i d e n t a l i n j u r i e s 
i n t h a t they cannot h o n e s t l y be s a i d t o be unexpected. They are 
r e c o g n i z e d as an i n h e r e n t hazard o f c o n t i n u e d employment exposure 
c o n d i t i o n s and are g r a d u a l , r a t h e r than sudden, i n onset. James 
v. SAIF, 290 Or 343, 349 (1981). An a c c i d e n t a l i n j u r y i s sudden, 
unexpected and occurs d u r i n g a s h o r t , d i s c r e t e time p e r i o d . 
VJaltinson v. SAIF, 56 Or App 184, 188 (1982). 

The case of Donald Drake Co. v. Lundmark, 63 Or App 261 
(1983) p r o v i d e s an a n a l y s i s o f the d i s t i n c t i o n between an 
o c c u p a t i o n a l disease and an a c c i d e n t a l i n j u r y . I n Lundmark t h e 
c l a i m a n t had worked f o r e i g h t years as an " o p e r a t i n g e n g i n e e r " 
b e f o r e b e g i n n i n g work f o r E a r l y , the f i r s t employer. 
Ap p r o x i m a t e l y h a l f o f h i s work day r e q u i r e d the o p e r a t i o n o f a 
f r o n t - e n d l o a d e r w i t h t r a n s m i s s i o n problems. These problems 
caused the l o a d e r t o j o l t when c l a i m a n t attempted t o change 
d i r e c t i o n s . The c l a i m a n t , who had no p r i o r h i s t o r y o f back 
problems, soon experienced back pains which grew p r o g r e s s i v e l y 
worse. Claimant's employment w i t h E a r l y l a s t e d s i x weeks. A f t e r 
a week l a y - o f f , c l a i m a n t r e t u r n e d t o the work f o r c e , but f o r 
Drake. Alth o u g h c l a i m a n t operated a f r o n t - e n d l o a d e r s i m i l a r t o 
h i s p r e v i o u s employment, t h i s l o a d e r d i d not have any t r a n s m i s s i o n 
problems. 

The Lundmark c o u r t h e l d t h a t the c l a i m a n t ' s subsequent back 
s t r a i n was the r e s u l t o f an i n j u r y which o c c u r r e d a t E a r l y , r a t h e r 
than an o c c u p a t i o n a l disease. The c o u r t found an i n j u r y where 
c l a i m a n t ' s back t r o u b l e " c o i n c i d e d p r e c i s e l y " w i t h an i d e n t i f i a b l e 
event, the t r a u m a t i c j o l t i n g o f the f a u l t y l o a d e r . The f a c t t h a t 
h i s p a i n grew p r o g r e s s i v e l y worse over h i s six-week employment d i d 
not make i t " g r a d u a l i n onset." Lundmark, 63 Or App a t 266. 

We f i n d t h a t t h i s c l a i m should be c l a s s i f i e d as an 
o c c u p a t i o n a l d i s e a s e . The medical evidence persuades us t h a t 
g i v e n the p h y s i c a l n a t u r e o f c l a i m a n t ' s work and her u t e r i n e 
s u s c e p t i b i l i t i e s , the e v e n t u a l l y d i s a b l i n g e f f e c t s o f her 
g y n e c o l o g i c a l problems were not unexpected. Claimant e x h i b i t e d 
symptoms i n June 1981, some t e n months b e f o r e her work changed 
" d r a s t i c a l l y . " Furthermore, i n December 1981 the p r o l a p s e and 
c y s t o c e l e had been diagnosed, more than one year b e f o r e she sought 
medical t r e a t m e n t f o r the c o n d i t i o n . Secondly, her c o n d i t i o n d i d 
not occur d u r i n g a s h o r t , d i s c r e t e p e r i o d of t i m e . The onset o f 
her c o n d i t i o n d i d not " c o i n c i d e p r e c i s e l y " w i t h her l o g p u l l i n g 
and pushing a c t i v i t i e s which began i n l a t e 1979. Claimant 
r e p o r t e d symptoms b e g i n n i n g i n June 1981, which g r a d u a l l y worsened 
u n t i l she sought t r e a t m e n t f o r the problem i n January 1983. 
Claimant cannot p o i n t t o an i d e n t i f i a b l e event, o t h e r than the 
A p r i l 1982 " d r a s t i c " change. However, i t was s t i l l some e i g h t 
months b e f o r e she f e l t as though she r e q u i r e d medical a t t e n t i o n . 
We do not t h i n k e i g h t months, l e t alone 18 months, can be 
considered a s h o r t , d i s c r e t e p e r i o d o f t i m e . 

I n o r d e r t o e s t a b l i s h a compensable o c c u p a t i o n a l disease 
c l a i m , the evidence must preponderate t h a t the work c o n d i t i o n s 
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were the major c o n t r i b u t i n g cause of c l a i m a n t ' s d i s a b i l i t y . 
D e t h l e f s v. Hyster Company, 295 Or 298 (1983); SAIF v. Gyqi, 55 Or 
App 570 (1982). The m e d i c a l evidence does not s u p p o r t a f i n d i n g 
o f c o m p e n s a b i l i t y . Both d o c t o r s acknowledge t h a t c l a i m a n t ' s 
p h y s i c a l work a c t i v i t i e s p r o b a b l y s i g n i f i c a n t l y aggravated her 
c o n d i t i o n . However, n e i t h e r d o c t o r concluded t h a t her work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause o f her c o n d i t i o n . 
With v a r y i n g degrees of emphasis, the d o c t o r s suggest t h a t 
c l a i m a n t ' s two v a g i n a l c h i l d b i r t h s are the major c o n t r i b u t i n g 
cause o f her c u r r e n t c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated May 1, 1984 i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s d e n i a l dated A p r i l 25, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

CLINTON L. MADDOCK, C l a i m a n t WCB 81-07219 
D o n a l d D. Yokom, C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 5, 1985 
L i n d s a y , e t a l ., D e f e n s e A t t o r n e y s O r d e r on Review 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r requests r e v i e w o f Referee Braverman's or d e r 
which set aside i t s d e n i a l of c l a i m a n t ' s i n j u r y c l a i m . The i s s u e 
i s whether c l a i m a n t ' s i n j u r y on May 28, 1981 arose out o f and i n 
the course of h i s employment. 

This case was p r e v i o u s l y b e f o r e us on r e v i e w of Referee 
Braverman's p r i o r o r d e r dated September 28, 1982. We remanded f o r 
f u r t h e r evidence t a k i n g on the i s s u e of c l a i m a n t ' s employment 
s t a t u s between the e a r l y morning and l a t e a f t e r n o o n of the day he 
was i n j u r e d . 35 Van N a t t a 1814 (1983). The a d d i t i o n a l evidence 
a d m i t t e d on remand c o n s i s t s of a p a y r o l l r e c o r d f o r the p e r i o d May 
15, 1981 t h r o u g h May 31, 1981 ( w i t h an appended copy of a check 
made payable t o c l a i m a n t on the employer's a c c o u n t ) , and 
a d d i t i o n a l t e s t i m o n y by Mr. C h r i s t e n s e n , P r e s i d e n t o f Markle Truck 
L i n e , I n c . , the employer h e r e i n . The p a y r o l l r e c o r d c o n t a i n s no 
e n t r y f o r May 28, 1981, the date o f c l a i m a n t ' s i n j u r y . Claimant 
d i d not t e s t i f y a t e i t h e r h e a r i n g . I t i s apparent t h a t , as a 
r e s u l t of the i n j u r i e s he s u s t a i n e d , he has no independent 
r e c o l l e c t i o n o f the events l e a d i n g up t o the i n j u r y . 

The employer i s i n the business of h a u l i n g f o r h i r e , u s u a l l y 
l i v e s t o c k and bulk g r a i n i n the Pendleton, Oregon area. Claimant 
was employed on an o n - c a l l b a s i s ; t h a t i s , he worked when the 
employer had work f o r him t o do. At the time he was i n j u r e d , 
c l a i m a n t had worked f o r the employer f o r a p p r o x i m a t e l y t e n 
months. Claimant and the o t h e r t r u c k d r i v e r s g e n e r a l l y were pa i d 
a c c o r d i n g t o the number o f m i l e s d r i v e n , unless t h e i r d e l i v e r i e s 
r e q u i r e d d r i v i n g l e s s than 200 m i l e s a day, i n which case they 
were pa i d a t an h o u r l y r a t e . The d r i v e r s kept t h e i r own "pay 
sheet" f o r a two week p e r i o d . At the end of t h a t p e r i o d the pay 
sheet was s u b m i t t e d and the d r i v e r p a i d . Mr. C h r i s t e n s e n was i n 
charge o f p a y r o l l , and he g e n e r a l l y s c r u t i n i z e d the hours and 
m i l e s l i s t e d on the pay sheets. 

On the evening of May 27, 1981, the day b e f o r e c l a i m a n t ' s 
i n j u r y , Mr. C h r i s t e n s e n i n f o r m e d c l a i m a n t t h a t h i s j o b d u t i e s the 
f o l l o w i n g day c o n s i s t e d o f d e l i v e r i n g a t r u c k t o a r e p a i r shop 
( B a r t o n ' s ) f o r the purpose o f changing a h i t c h on the t r a i l e r . 
Claimant was not expected t o stay w i t h the t r u c k w h i l e i t was 
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being r e p a i r e d ; he was r e q u i r e d , however, t o p i c k up the t r u c k 
a f t e r i t had been r e p a i r e d and r e t u r n i t t o Markle's l o t . 
Markle's l o t i s on the western o u t s k i r t s o f Pendleton. Barton's 
i s a p p r o x i m a t e l y 28 m i l e s west o f Pendleton. The employer 
f r e q u e n t l y used Barton's f o r t r u c k r e p a i r work. 

Mr. C h r i s t e n s e n t e s t i f i e d t h a t the o n l y p o r t i o n o f t h e day 
f o r which c l a i m a n t was t o be p a i d was the p o r t i o n d u r i n g which he 
was d r i v i n g t he t r u c k from Markle's l o t t o B a r t o n ' s , and then 
r e t u r n i n g the t r u c k t o Markle's l o t . I t was understood t h a t a t 
a l l o t h e r times d u r i n g the day, c l a i m a n t was on h i s own t i m e and 
would not be p a i d . P i c k i n g up and d e l i v e r i n g a t r u c k g e n e r a l l y 
took about t h r e e hours. D r i v e r s would o c c a s i o n a l l y stay w i t h a 
t r u c k w h i l e i t was being r e p a i r e d i f the j o b was expected t o be 
completed w i t h i n an hour or two. I n those i n s t a n c e s , the d r i v e r s 
were p a i d d u r i n g the time the t r u c k was i n r e p a i r . This 
p a r t i c u l a r r e p a i r work was expected t o r e q u i r e s i x or seven hours, 
and i t was understood t h a t c l a i m a n t would not remain w i t h the 
v e h i c l e . 

On the morning of May 28, 1981 c l a i m a n t p i c k e d up the t r u c k 
as i n s t r u c t e d and drove i t t o the r e p a i r shop. He a p p a r e n t l y 
h i t c h e d a r i d e t o h i s p a r e n t s ' home i n Cayuse, which i s 
a p p r o x i m a t e l y f o r t y m i l e s east o f Barton's and t w e l v e m i l e s e a s t 
of Markle's l o t . He a r r i v e d t h e r e d u r i n g mid-morning and stayed 
u n t i l e a r l y a f t e r n o o n . He drove h i s b r o t h e r ' s p i c k u p t r u c k t o h i s 
b r o t h e r ' s place of employment i n o r d e r t o get h i s ( c l a i m a n t ' s ) 
m o t o r c y c l e , which h i s b r o t h e r had been u s i n g d u r i n g the p r e c e d i n g 
t h r e e weeks. At a p p r o x i m a t e l y 4 o'clock p.m. c l a i m a n t p i c k e d up 
the m o t o r c y c l e and s t a r t e d on the r e t u r n t r i p t o the r e p a i r shop. 

Claimant had t o g a i n access t o the westbound lanes o f 
I n t e r s t a t e 84 i n o r d e r t o r e t u r n t o Barton's. S h o r t l y a f t e r 4 
p.m. c l a i m a n t was found i n j u r e d , l y i n g unconscious a t the edge o f 
the Highway 30 on-ramp t o t h e eastbound lanes of I n t e r s t a t e 84. 
The evidence, c o n s i s t i n g of c l a i m a n t ' s b r o t h e r ' s t e s t i m o n y , i s 
c o n v i n c i n g t h a t c l a i m a n t was i n t e n d i n g t o g a i n access t o the 
westbound lanes o f I n t e r s t a t e 84 by e n t e r i n g the eastbound lanes 
and i l l e g a l l y c r o s s i n g over i n t o westbound t r a f f i c . The i n j u r i e s 
r e s u l t i n g f r o m t h i s a c c i d e n t are the s u b j e c t of the p r e s e n t c l a i m . 

The i s s u e as i t i s now framed i s whether c l a i m a n t was a c t i n g 
i n t he course of h i s employment a t the time he was i n j u r e d , i n 
which case h i s c l a i m would be compensable; or whether he was on a 
p e r s o n a l m i s s i o n o f h i s own, i n which case i t would n o t . The 
Referee f i r s t analyzed the case by s t a t i n g t h a t t h e r e are s e v e r a l 
f a c t o r s f o r d e t e r m i n i n g whether a c l a i m a n t i s w i t h i n the "going 
and coming r u l e , " and then going on t o d i s c u s s the f a c t o r s 
enumerated i n Jordan v. Western E l e c t r i c , 1 Or App 441, 443-44 
(1979 ) , a " c o f f e e break" or p e r s o n a l break case. 

The d i f f i c u l t y w i t h the p r e s e n t case i s t h a t i t does not 
n e a t l y f i t i n t o any one o f the c a t e g o r i e s of cases commonly used 
t o analyze a p a r t i c u l a r f a c t u a l s i t u a t i o n t o determine whether an 
i n j u r y arose out o f and i n the course o f employment. The u n i t a r y 
" w o r k - c o n n e c t i o n " approach adopted by the c o u r t i n Rogers v. SAIF, 
289 Or 633 ( 1 9 8 0 ) , r e q u i r e s t h a t we c a r e f u l l y c o n s i d e r the n a t u r e 
and e x t e n t o f the c o n n e c t i o n between c l a i m a n t ' s i n j u r y and h i s 
employment. 

"Although the r e l a t i o n s h i p may be measured 
i n d i f f e r e n t f a c t u a l s i t u a t i o n s by the 
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a p p l i c a t i o n o f one t e s t or an o t h e r , the 
u l t i m a t e i n q u i r y i s the same: i s the 
r e l a t i o n s h i p between the i n j u r y and the 
employment s u f f i c i e n t t h a t the i n j u r y 
should be compensable?" 289 Or a t 642. 

I n d e t e r m i n i n g whether an i n j u r y i s s u f f i c i e n t l y 
work-connected t o be compensable,' c o n s i d e r a t i o n o f the f a c t o r s 
o u t l i n e d i n Jordan u. Western E l e c t r i c , supra, i s h e l p f u l . Those 
f a c t o r s a r e : 

" ( a ) Whether the a c t i v i t y was f o r the 
b e n e f i t o f the employer; 

" ( b ) Whether the a c t i v i t y was contemplated 
by the employer and employe e i t h e r a t the 
time o f h i r i n g or l a t e r ; 

" ( c ) Whether the a c t i v i t y was an o r d i n a r y 
r i s k o f , and i n c i d e n t a l t o , the employment; 

" ( d ) Whether the employe was pa i d f o r the 
a c t i v i t y ; 

" ( e ) Whether the a c t i v i t y was on the 
employer's premises; 

" ( f ) Whether the a c t i v i t y was d i r e c t e d by 
or acquiesced i n by the employer; 
" ( g ) Whether the employe was on a m i s s i o n 
of h i s own." 1 Or App a t 443-44. 

" I t i s not necessary t h a t a l l o f these 
c r i t e r i a be s a t i s f i e d . * * * Because of 
the m u l t i t u d e of employment s i t u a t i o n s t h a t 
e x i s t , i t i s i m p o s s i b l e t o f o r m u l a t e 
p r e c i s e l y how t o weigh each of the Jordan 
c r i t e r i a , p a r t i c u l a r l y i n those s i t u a t i o n s 
where some, but not a l l the f a c t o r s , are t o 
a degree p r e s e n t . Such s i t u a t i o n s 
n e c e s s a r i l y must be decided on a case by 
case b a s i s . " Haugen v. SAIF, 37 Or App 
601, 604 (1978) ( f o o t n o t e s o m i t t e d ) . 

The Referee found c l a i m a n t ' s i n j u r y compensable u t i l i z i n g the 
Jordan f a c t o r s . He considered "the a c t i v i t y " i n q u e s t i o n t o be . 
t h a t of "going t o p i c k up the t r u c k a t Barton's . . . ." The! 
i n s u r e r argues t h a t , "The Referee went a s t r a y i n h i s a n a l y s i s o f 
the Jordan f a c t o r s because he misunderstood the meaning; o f .'the, 
a c t i v i t y ' as used i n Jordan and the cases f o l l o w i n g i t . " T h e . 
i n s u r e r contends t h a t the proper f o c a l p o i n t i s the a c t i v i t y 
engaged i n w h i l e the employe i s away from the work s i t e , and t h a t 
i n t h i s case "the a c t i v i t y " was c l a i m a n t ' s f a m i l y v i s i t 40 m i l e s 
east o f the r e p a i r shop. 

We b e l i e v e t h a t the proper a n a l y s i s o f t h i s case r e q u i r e s 
t h a t "the a c t i v i t y " be d e f i n e d as c l a i m a n t ' s e n t i r e j o u r n e y from 
t h e r e p a i r shop i n the morning t o h i s p a r e n t s ' home i n Cayuse , o r h i s 
t r a v e l i n the pickup t r u c k t o h i s b r o t h e r ' s place of bu s i n e s s , h i s 
r e g a i n i n g use of h i s m o t o r c y c l e , and h i s b e g i n n i n g r e t u r n t r i p 
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which was a b r u p t l y t e r m i n a t e d by h i s u n f o r t u n a t e mishap. When 
v i e w i n g " t h e a c t i v i t y " i n t h i s manner, t h e r e are elements o f t h e 
a c t i v i t y which are work-connected and elements which are n o t . 
However, a p p l y i n g t he Jordan f a c t o r s , we. f i n d t h a t c l a i m a n t ' s 
i n j u r y i s not compensable. 

When c l a i m a n t began h i s r e t u r n t r i p t o the r e p a i r shop, he 
c l e a r l y was headed toward doing h i s employer's b i d d i n g . He was, 
however, on the r e t u r n l e g of a p e r s o n a l j o u r n e y , and he had not 
ye t resumed h i s employment. An analogy can be drawn from 
P r o f e s s o r Larson's d i s c u s s i o n o f dual-purpose t r i p s and 
d e v i a t i o n s . I n the black l e t t e r d i s c u s s i o n o f d e v i a t i o n s , 
P r o f e s s o r Larson's t r e a t i s e s t a t e s : 

"An i d e n t i f i a b l e d e v i a t i o n from a business 
t r i p f o r p e r s o n a l reasons takes the employe 
out o f the course o f h i s employment u n t i l 
he r e t u r n s t o the r o u t e o f the business 
t r i p , unless the d e v i a t i o n i s so s m a l l as 
t o be d i s r e g a r d e d as i n s u b s t a n t i a l . I n 
some j u r i s d i c t i o n s , t h e course o f 
employment i s deemed resumed i f , having 
completed h i s p e r s o n a l e r r a n d but w i t h o u t 
having r e g a i n e d the main business r o u t e , 
the employe a t the time o f the a c c i d e n t was 
proceeding i n the d i r e c t i o n o f h i s business 
d e s t i n a t i o n . I f the main t r i p i s p e r s o n a l , 
a business d e t o u r r e t a i n s i t s business 
c h a r a c t e r t h r o u g h o u t the d e t o u r . " 1 
Larson, Workmen's Compensation Law § 19.00 
(1984). 

I f we r e g a r d c l a i m a n t ' s j o u r n e y f r o m the r e p a i r shop t o h i s 
p a r e n t s ' home i n Cayuse as a p e r s o n a l s i d e - t r i p , then the 
s i d e - t r i p would a p p r o p r i a t e l y be considered as having ended when 
c l a i m a n t r e t u r n e d t o Barton's where the t r u c k was being r e p a i r e d . 
This type o f " d e v i a t i o n problem" presents the f o l l o w i n g q u e s t i o n , 
as s t a t e d by Larson: "[W]hether an employe, who has completed a 
pe r s o n a l s i d e - t r i p and i s moving back toward h i s business r o u t e 
when i n j u r e d , should be deemed t o have resumed h i s employment as 
soon as he s t a r t s back, or on l y when he a c t u a l l y r e g a i n s t h e main 
business r o u t e or d e s t i n a t i o n . " 1 Larson, supra, § 19.33, a t 
4-326. Larson s t a t e s t h a t the m a j o r i t y r u l e i s t o deny r e c o v e r y 
i n these i n s t a n c e s , on the ground t h a t a s i d e - t r i p i s a p e r s o n a l 
d e v i a t i o n u n t i l completed. Larson a l s o s t a t e s , however, t h a t a 
m i n o r i t y have taken the p o s i t i o n t h a t , " [ T ] h e j o u r n e y toward t he 
employment d e s t i n a t i o n or r o u t e should be compensable, because the 
pe r s o n a l m o t i v a t i o n i s spent, and the employe's o b j e c t has become 
the s i n g l e minded purpose o f g e t t i n g t o h i s employment 
d e s t i n a t i o n . " 1 Larson, supra, a t 4-327-28. 

We a p p l i e d r e a s o n i n g s i m i l a r t o the above-quoted m i n o r i t y 
r a t i o n a l e i n a case i n v o l v i n g what was c l e a r l y a dual-purpose t r i p 
(as opposed t o a " d e v i a t i o n " ) . I n Loren S t e v e n s , 3 4 Van N a t t a 448 
(19 8 2 ) , we h e l d c l a i m a n t ' s i n j u r y compensable where c l a i m a n t had 
been d i r e c t e d by h i s foreman t o s t o p , on h i s way back f r o m l u n c h , 
a t a mobile home s u p p l i e r i n o r d e r t o arrange a meeting t o d i s c u s s 
a new p r o d u c t . We h e l d : 

"Once c l a i m a n t f i n i s h e d h i s l u n c h break and 
se t out f o r the s u p p l i e r ' s place o f 
business, he was on a ve n t u r e f o r the 
b e n e f i t o f h i s employer. His t r a f f i c 
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a c c i d e n t o c c u r r e d en r o u t e f r o m the 
s u p p l i e r back t o h i s employer's 
h e a d q u a r t e r s . There was no p e r s o n a l 
element whatsoever i n t h i s l e g o f 
c l a i m a n t ' s j o u r n e y . " 34 Van N a t t a a t 448. 

This case i s d i s t i n g u i s h a b l e from Stevens, p r i m a r i l y because 
i n t h i s case the t i m e , place and circumstances o f the r e t u r n t r i p 
were almost t o t a l l y p e r s o n a l t o c l a i m a n t . I t was c l a i m a n t ' s own 
choice t o spend the major p o r t i o n o f h i s day i n the Cayuse area. 
Claimant had made h i s own arrangements f o r h i s t r a n s p o r a t i o n i n 
r e t u r n i n g t o p i c k up the r e p a i r e d t r u c k . There was a b s o l u t e l y no 
element of employer c o n t r o l i n v o l v e d i n the manner or mode o f 
t r a n s p o r t a t i o n . The o n l y i d e n t i f i a b l e c o n n e c t i o n between the 
t i m e , p l a c e and circumstances o f c l a i m a n t ' s i n j u r y and h i s 
employment i s t h e f a c t t h a t c l a i m a n t may not have been on t h a t 
road a t the f a t e f u l moment i f he had not been r e t u r n i n g t o p i c k up 
the t r u c k . T h i s f a c t alone i s i n s u f f i c i e n t t o j u s t i f y t he 
c o n c l u s i o n t h a t c l a i m a n t ' s i n j u r y should be compensable, as 
euidenced by a l l o f those cases i n which coverage has been denied 
on the b a s i s o f the "going and coming r u l e . " 

We f i n d and h o l d t h a t a t the time o f i n j u r y c l a i m a n t was on a 
p e r s o n a l m i s s i o n o f h i s own. Although he was r e t u r n i n g t o resume 
h i s employer's b i d d i n g , he was i n j u r e d a t a l o c a t i o n which was 
c o m p l e t e l y removed from the l o c u s o f h i s employer's business 
concerns f o r t h a t day. At the time o f h i s i n j u r y , t h e r e f o r e , 
c l a i m a n t had not y e t r e e n t e r e d the t i m e , place and circumstances 
of h i s employment. 

Claimant's a c t i v i t y i n going t o Cayuse, which t h e n 
n e c e s s i t a t e d h i s r e t u r n t o the r e p a i r f a c i l i t y , was c e r t a i n l y n o t 
d i r e c t e d by the employer. As discussed above, i t was contemplated 
t h a t the time t h a t was taken t o r e p a i r the t r u c k was not time 
d u r i n g which c l a i m a n t would be p a i d , nor was i t time d u r i n g which 
he was expected t o render any s e r v i c e s f o r the employer. One 
c o u l d o n l y conclude t h a t the employer acquiesced i n t h i s a c t i v i t y 
i n the sense t h a t any employer must admit t h a t an employe's f r e e 
t i m e i s h i s t o do as he pleases. We f i n d no evidence t o w a r r a n t 
the c o n c l u s i o n t h a t the employer had any knowledge o f the 
a c t i v i t i e s which c l a i m a n t had planned t o f i l l the i n t e r l u d e w h i l e 
the t r u c k was being r e p a i r e d . 

I f we were t o analyze t h i s case i n accordance w i t h more 
t r a d i t i o n a l concepts, r a t h e r than the w o r k - c o n n e c t i o n approach o f 
Rogers and the f a c t o r s enumerated i n Jordan, we would s i m p l y 
conclude t h a t c l a i m a n t ' s o n l y assignment f o r the day i n q u e s t i o n 
was t o d e l i v e r the t r u c k f o r r e p a i r i n the morning and p i c k up the 
t r u c k , once r e p a i r e d . The i n t e r i m was a p e r i o d d u r i n g which 
c l a i m a n t s i m p l y was not employed, t h e r e being i n s u f f i c i e n t 
evidence o f an employment r e l a t i o n s h i p d u r i n g t h a t t i m e . 
Claimant's r e t u r n t r i p , when he was i n j u r e d , was f a c t u a l l y s i m i l a r 
t o any j o u r n e y t o one's place o f employment. Under the basic 
"going and coming" r u l e , c l a i m a n t ' s i n j u r y , which o c c u r r e d on h i s 
way t o work, i s not compensable. 

ORDER 

The Referee's o r d e r dated May 14, 1984 i s r e v e r s e d , and the 
i n s u r e r ' s d e n i a l dated J u l y 17, 1981 i s r e i n s t a t e d and a f f i r m e d . 



L E E E . SHORT, C l a i m a n t WCB 83-00025 
Bloom, e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 25, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
Claimant requests r e c o n s i d e r a t i o n o f the Board's Order on 

Review dated February 13, 1985. 37 Van N a t t a 137 (1985). 
Claimant contends t h a t h i s c l a i m should be reopened as of an 
e a r l i e r d a t e , and t h a t h i s a t t o r n e y i s e n t i t l e d t o a d d i t i o n a l 
a t t o r n e y f e e s . 

On r e c o n s i d e r a t i o n we adhere t o our o r i g i n a l o r d e r . The 
Board t h o r o u g h l y considered t h i s l e n g t h y e v i d e n t i a r y r e c o r d i n 
o r d e r t o determine the a p p r o p r i a t e date f o r c l a i m r e o p e n i n g . 
Claimant's p o s i t i o n i n su p p o r t o f h i s re q u e s t f o r r e c o n s i d e r a t i o n 
p r e s e n t s no argument or t h e o r y t h a t was not p r e v i o u s l y c o n s i d e r e d 
by the Board. T h e r e f o r e , c l a i m a n t ' s r e q u e s t t h a t the c l a i m be 
reopened as of an e a r l i e r date i s denied. 

We determined t h a t c l a i m a n t ' s a t t o r n e y had rendered 
e x t r a o r d i n a r y s e r v i c e s , OAR 438-4*7-010(2), i n the proceeding 
b e f o r e t he Referee; t h e r e f o r e , we gr a n t e d an a p p r o p r i a t e i n c r e a s e 
i n t h e Referee's award of a t t o r n e y f e e s . We con s i d e r e d a l l o f 
c l a i m a n t ' s submissions i n su p p o r t o f counsel's a p p l i c a t i o n f o r an 
e x t r a o r d i n a r y f e e a t the h e a r i n g and Board l e v e l s , i n c l u d i n g 
counsel's supplemental a f f i d a v i t . We b e l i e v e the e x t r a o r d i n a r y 
f e e f o r s e r v i c e s a t the h e a r i n g and the f e e f o r s e r v i c e s on r e v i e w 
are s u f f i c i e n t l y r e m u n e r a t i v e c o n s i d e r i n g the e f f o r t s expended and 
r e s u l t s o b t a i n e d i n c l a i m a n t ' s b e h a l f ; t h e r e f o r e , we d e c l i n e t o 
modify our or d e r i n t h i s r e g a r d . 

ORDER 

On r e c o n s i d e r a t i o n o f the Board's Order on Review dated 
February 13, 1985, the Board adheres t o i t s former o r d e r which 
hereby i s r e p u b l i s h e d e f f e c t i v e t h i s date. 

PAULINE L. T R A V I S , C l a i m a n t WCB 82-03177 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y F e b r u a r y 25, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s , and the i n s u r e r c r o s s - r e q u e s t s , r e v i e w o f 
Referee Neal's o r d e r which: (1) awarded c l a i m a n t an a d d i t i o n a l 
96° (30%) unscheduled d i s a b i l i t y , thereby g r a n t i n g c l a i m a n t a 
t o t a l award o f 272° f o r 85% unscheduled d i s a b i l i t y f o r i n j u r y t o 
her low back; and (2) a u t h o r i z e d the i n s u r e r t o recover o v e r p a i d 
temporary d i s a b i l i t y b e n e f i t s from the a d d i t i o n a l permanent 
d i s a b i l i t y award g r a n t e d . Claimant contends t h a t she i s e n t i t l e d 
t o an award f o r permanent t o t a l d i s a b i l i t y , and t h a t the i n s u r e r 
should not be p e r m i t t e d t o recover i t s overpayment. The i n s u r e r 
contends t h a t c l a i m a n t is- e n t i t l e d t o no permanent d i s a b i l i t y i n 
a d d i t i o n t o the 176° (55%) unscheduled award p r e v i o u s l y g r a n t e d . 
As a sub-issue, the i n s u r e r contends t h a t i n e v a l u a t i n g t he e x t e n t 
o f c l a i m a n t ' s permanent d i s a b i l i t y , the Referee should n o t have 
considered c l a i m a n t ' s c o n d i t i o n as of any time a f t e r December 16, 
1982, because: (a) c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on 
October 28, 1982; (b) i t appears t h a t c l a i m a n t ' s c o n d i t i o n 
worsened as o f December 16, 1982; and ( c ) c l a i m a n t t h e r e a f t e r 
requested t h a t the Board e x e r c i s e i t s own motion a u t h o r i t y and 
reopen her c l a i m pursuant t o ORS 656.278. 
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Because i t might a f f e c t our e v a l u a t i o n o f c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y , we w i l l f i r s t address the 
i n s u r e r ' s c o n t e n t i o n t h a t c l a i m a n t ' s c o n d i t i o n on and a f t e r 
December 16, 1982, the date of an a l l e g e d a g g r a v a t i o n , should not 
be taken i n t o c o n s i d e r a t i o n . I n a r e c e n t d e c i s i o n , J e f f r e y 
B a r n e t t , 36 Van N a t t a 1636 (19 8 4 ) , we he l d t h a t i t was proper t o 
r a t e c l a i m a n t ' s d i s a b i l i t y as i t e x i s t e d a t the time o f h e a r i n g 
under the f o l l o w i n g circumstances: the c l a i m was i n open s t a t u s 
when a g g r a v a t i o n r i g h t s e x p i r e d ; the c l a i m t h e r e a f t e r was c l o s e d 
pursuant t o ORS 656.268; c l a i m a n t requested a h e a r i n g c o n t e s t i n g 
t h a t D e t e r m i n a t i o n Order; and the evidence e s t a b l i s h e d t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t the time o f 
h e a r i n g . 

This case and B a r n e t t are s i m i l a r i n t h a t the c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s had e x p i r e d when a h e a r i n g convened t o 
determine the e x t e n t o f permanent d i s a b i l i t y . As i n B a r n e t t , 
t h e r e i s a q u e s t i o n i n t h i s case whether the c l a i m a n t ' s c o n d i t i o n 
worsened a f t e r e x p i r a t i o n o f the a g g r a v a t i o n p e r i o d and sometime 
p r i o r t o the e x t e n t h e a r i n g . I n B a r n e t t we concluded t h a t 
c l a i m a n t ' s c o n d i t i o n had not worsened and t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y a t the time o f the h e a r i n g . Thus, the 
c l a i m a n t was e n t i t l e d t o the b e n e f i t o f the us u a l r u l e t h a t 
d i s a b i l i t y i s r a t e d based upon the f a c t s and circumstances 
e x i s t i n g a t the time of h e a r i n g . Gettman v. SAIF, 289 Or 609, 614 
(1 9 8 0 ) ; Livesay v. SAIF, BB Or App 390 (1981); Gary A. F r e i e r , 34 
Van N a t t a B43 (1982). This was so d e s p i t e the f a c t t h a t the 
h e a r i n g was he l d d u r i n g the "own motion" p e r i o d . 

I n t h i s case, by c o n t r a s t , we b e l i e v e t he evidence 
c o n v i n c i n g l y e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n , i n f a c t , 
worsened on or about December 16, 1982. More s i g n i f i c a n t l y , we 
f i n d t h a t c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t the 
time o f the June 22, 1983 h e a r i n g . Because c l a i m a n t ' s c o n d i t i o n 
was not s t a t i o n a r y a t the time of h e a r i n g , her permanent 
d i s a b i l i t y c ould not be e v a l u a t e d as of t h a t date. Kociemba v. 
SAIF, 63 Or App BB7, 560 (1983); Gary A. F r e i e r , supra, 34 Van 
N a t t a a t 544-46. 

O r d i n a r i l y , i f the c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y when 
an e x t e n t h e a r i n g convenes, a s s e r t i o n o f the r i g h t t o have 
d i s a b i l i t y r a t e d a t the time o f h e a r i n g i s merely delayed. That 
r i g h t can be a s s e r t e d a t a f u t u r e h e a r i n g a f t e r r e c l o s u r e . Such a 
p o s s i b i l i t y does not e x i s t i n t h i s case, however, because 
c l a i m a n t ' s c o n d i t i o n worsened a f t e r her a g g r a v a t i o n r i g h t s 
e x p i r e d , and t h i s r e c e n t worsening i s a m a t t e r a r i s i n g under the 
Board's own motion j u r i s d i c t i o n . See Claude A l l e n , 34 Van N a t t a 
769 (19 8 2 ) , a f f ' d mem 62 Or App 664 (1983). Thus, i n the event 
t h a t the c l a i m i s reopened pursuant t o c l a i m a n t ' s own motion 
r e q u e s t , a f u t u r e r e c l o s u r e of the c l a i m w i l l be pursuant t o ORS 
6B6.278, i . e . the own motion s t a t u t e , and w i l l not i n v o l v e any 
r i g h t t o a h e a r i n g on the i s s u e of e x t e n t o f d i s a b i l i t y . 

I t would v i o l a t e c l a i m a n t ' s p r o c e d u r a l r i g h t s t o a h e a r i n g . 
Board r e v i e w and j u d i c i a l r e v i e w t o conclude t h a t because her 
c o n d i t i o n worsened a f t e r e x p i r a t i o n o f her a g g r a v a t i o n r i g h t s , and 
her c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t the time o f the 
h e a r i n g , she i s not e n t i t l e d t o any e v a l u a t i o n of permanent 
d i s a b i l i t y i n t h i s proceeding. See B u e l l v. SIAC, 238 Or 492 
(196 4 ) ; C a r t e r v. SAIF, B2 Or App 1027 (1981); Coombs v. SAIF, 39 
Or App 293 (1979). I t i s necessary i n t h i s p roceeding, t h e r e f o r e , 
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t o e v a l u a t e c l a i m a n t ' s d i s a b i l i t y as o f some time p r i o r t o the 
h e a r i n g and award a p p r o p r i a t e compensation on the b a s i s o f 
c l a i m a n t ' s c o n d i t i o n as i t then e x i s t e d . 

We conclude t h a t where c l a i m a n t ' s a g g r a v a t i o n r i g h t s have 
e x p i r e d and c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y a t the time o f 
h e a r i n g , c l a i m a n t ' s d i s a b i l i t y should be r a t e d based upon the 
f a c t s and circumstances e x i s t i n g as o f the time c l a i m a n t was l a s t 
m e d i c a l l y s t a t i o n a r y , i . e . i m m e d i a t e l y p r i o r t o the worsening o f 
c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n . I f c l a i m a n t ' s c o n d i t i o n i s , 
i n f a c t , s t a t i o n a r y a t the t i m e o f h e a r i n g , c l a i m a n t i s e n t i t l e d 
t o have h i s or her d i s a b i l i t y e v a l u a t e d , and a p p r o p r i a t e 
compensation awarded, based upon then e x i s t i n g f a c t s and 
c i r c u m s t a n c e s . J e f f r e y B a r n e t t , supra. 

Thus, we e v a l u a t e c l a i m a n t ' s c o n d i t i o n as i t e x i s t e d 
i m m e d i a t e l y p r i o r t o her most r e c e n t " a g g r a v a t i o n , " i . e . \ 
December 16, 1982. The i n s u r e r contends t h a t c l a i m a n t i s e n t i t l e d 
t o no a d d i t i o n a l permanent d i s a b i l i t y because her c o n d i t i o n has 
not worsened subsequent t o the 1977 D e t e r m i n a t i o n Order which 
awarded 55% unscheduled low back d i s a b i l i t y . The i n s u r e r contends 
t h a t c l a i m a n t ' s c o n d i t i o n , i n f a c t , has improved by v i r t u e o f a 
s u c c e s s f u l 1980 laminectomy. 

"'When a c l a i m i s closed w i t h an award f o r 
permanent p a r t i a l d i s a b i l i t y and l a t e r 
reopened, then a t the time o f the subsequent 
r e c l o s u r e of the c l a i m i t i s necessary t o 
again r a t e the e x t e n t of permanent 
d i s a b i l i t y . This does not mean, we b e l i e v e , 
t h a t the p r i o r e x t e n t r a t i n g i s i n any way 
b i n d i n g or c o n c l u s i v e ; nor does i t mean t h a t 
the p r i o r e x t e n t r a t i n g i s t o t a l l y 
i r r e l e v a n t . We conclude t h a t the emphasis 
i n t h i s k i n d of s i t u a t i o n has t o be based on 
changed circumstances s i n c e the l a s t r a t i n g 
o f permanent d i s a b i l i t y . * * *'" James B. 
Johnson, 35 Van N a t t a 47, 49-50 (1983), 
a f f ' d 66 Or App 640 (1984). 

A c l a i m a n t ' s submission t o s u r g e r y may c o n s t i t u t e a s u f f i c i e n t 
change i n circumstances t o w a r r a n t r e e v a l u a t i o n o f permanent 
d i s a b i l i t y upon r e c l o s u r e o f the c l a i m . Eduardo Ybarra, 36 Van 
N a t t a 1108 (1984). I n t h i s case, we conclude t h a t i t does. 

Addressing the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y , as 
i t e x i s t e d i m m e d i a t e l y p r i o r t o December 16, 1982, we f i n d t h a t 
c l a i m a n t . h a s f a i l e d t o e s t a b l i s h her e n t i t l e m e n t t o an award f o r 
permanent t o t a l d i s a b i l i t y . The evidence i s f a i r l y c o n v i n c i n g 
t h a t , had c l a i m a n t ' s c o n d i t i o n not worsened i n December o f 1982, 
she would have c o n t i n u e d .her employment w i t h M e t r o p o l i t a n Family 
S e r v i c e s . Although t h i s employment was o n l y p a r t t i m e , i t appears 
t h a t p a r t time employment i s a l l t h a t c l a i m a n t wanted. Under 
these c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has f a i l e d t o s a t i s f y 
her burden o f p r o v i n g t h a t she i s permanently i n c a p a c i t a t e d f r o m 
r e g u l a r l y p e r f o r m i n g any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) , ( 3 ) . I n a d d i t i o n , we f i n d and 
h o l d t h a t the Referee's award o f an a d d i t i o n a l 96° (30%) 
unscheduled d i s a b i l i t y adequately and a p p r o p r i a t e l y compensates 
c l a i m a n t f o r the l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e t o her 
i n d u s t r i a l i n j u r y . T h e r e f o r e , we a f f i r m t h a t p o r t i o n o f the 
Referee's o r d e r . -196-



The i s s u e o f the i n s u r e r ' s r i g h t t o recouer o u e r p a i d 
temporary d i s a b i l i t y compensation i s somewhat c o m p l i c a t e d by the 
f a c t t h a t c l a i m a n t advanced an argument a t the h e a r i n g which she 
has f a i l e d t o renew b e f o r e the Board. B r i e f l y , the f a c t s 
p e r t i n e n t t o the overpayment i s s u e are t h a t the c l a i m was 
i n i t i a l l y c losed by a D e t e r m i n a t i o n Order dated October 28, 1977, 
subsequently reopened and r e c l o s e d by a D e t e r m i n a t i o n Order dated 
September 25, 1980. This D e t e r m i n a t i o n Order awarded a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y f rom March 14, 1980 t h r o u g h August 22, 
1980. Thus, an overpayment was c r e a t e d by v i r t u e o f the i n s u r e r ' s 
payment o f temporary d i s a b i l i t y between August 22, 1980 and 
September 25, 1980. Claimant a p p a r e n t l y requested a h e a r i n g 
c o n t e s t i n g t h a t D e t e r m i n a t i o n Order, and on September 14, 1980 an 
Order o f D i s m i s s a l was entered pursuant t o the w i t h d r a w a l of 
c l a i m a n t ' s h e a r i n g r e q u e s t . That Order of D i s m i s s a l , signed by a 
Referee, dismisses c l a i m a n t ' s r e q u e s t f o r h e a r i n g " w i t h o u t 
p r e j u d i c e . " I n the meantime, the c l a i m had been reopened, and i t 
was l a t e r r e c l o s e d by a D e t e r m i n a t i o n Order dated November 27, 
1981, which gave r i s e t o the p r e s e n t proceeding. This l a s t 
D e t e r m i n a t i o n Order awarded temporary t o t a l d i s a b i l i t y from 
January 11, 1981 t h r o u g h October 23, 1981. Thus, another 
overpayment arose as a r e s u l t o f the i n s u r e r ' s c o n t i n u e d payment 
of temporary t o t a l d i s a b i l i t y pending c l a i m c l o s u r e . ORS 
656.268(2). 

At the h e a r i n g , the i n s u r e r sought t o recover the overpayment 
a r i s i n g under the November 1981 D e t e r m i n a t i o n Order and the 
September 1980 D e t e r m i n a t i o n Order. Claimant o b j e c t e d , r a i s i n g a 
q u e s t i o n concerning the i n s u r e r ' s a b i l i t y t o c l a i m a 1980 
overpayment i n t h i s p roceeding. Claimant's a t t o r n e y s t a t e d i n 
p a r t , " [ I ] f t h e y ' r e c l a i m i n g an overpayment i n 1980, do I a l s o 
have a r i g h t t o c l a i m a d d i t i o n a l temporary d i s a b i l i t y o t h e r than 
what was awarded f o r t h a t D.O. i n 1980?" 

The Referee decided t h a t the i n s u r e r was e n t i t l e d t o r e c o v e r 
the overpayment which arose under the 1980 D e t e r m i n a t i o n Order, as 
w e l l as the more r e c e n t overpayment. She reasoned t h a t OAR 
436-54-320 a l l o w e d an e m p l o y e r / i n s u r e r t o recover o v e r p a i d 
compensation i n an accepted c l a i m "from b e n e f i t s which are or may 
become payable on t h a t c l a i m . " She f u r t h e r reasoned: 

"The c a r r i e r ' s r i g h t t o r e cover the 
overpayment i s not t i e d t o the 
D e t e r m i n a t i o n Order. T h e r e f o r e , i t i s not 
necessary f o r the c l a i m a n t t o appeal a 
p a r t i c u l a r D e t e r m i n a t i o n Order f o r the 
c a r r i e r t o recover i t s overpayment from 
a d d i t i o n a l compensation g r a n t e d on t h a t 
same c l a i m . " 

The Referee a u t h o r i z e d the i n s u r e r t o recover i t s o v e r p a i d 
temporary t o t a l d i s a b i l i t y from "the a d d i t i o n a l compensation 
g r a n t e d " by her o r d e r , i . e . from the a d d i t i o n a l 96° (30%) 
unscheduled permanent d i s a b i l i t y . 

On r e v i e w c l a i m a n t a s s e r t s a s i n g l e argument i n o p p o s i t i o n t o 
t h a t p o r t i o n of the Referee's o r d e r a l l o w i n g the i n s u r e r t o 
r e c o v e r i t s overpayment of temporary d i s a b i l i t y . That argument i s 
couched i n terms of a r e q u e s t t h a t the Board r e c o n s i d e r i t s 
d e c i s i o n i n Clarence Zwahlen, 35 Uan N a t t a 229 (1983), wherein the 
Board a f f i r m e d a Referee's o r d e r u p h o l d i n g the v a l i d i t y o f OAR 
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436-54-320 a g a i n s t a v a r i e t y o f c h a l l e n g e s . Claimant a p p a r e n t l y 
a s s e r t s t h a t t h e r e i s an i s s u e presented i n t h i s case co n c e r n i n g 
the i n s u r e r ' s " r i g h t t o o f f s e t a l l e g e d overpayments a g a i n s t 
r e i m b u r s a b l e m e d i c a l expenses pursuant t o ORS 656.245 . . . ." 
The t i m e l i n e s s argument advanced a t the h e a r i n g i s not renewed on 
revi e w . 

Since t h i s case was decided by the Referee and b r i e f e d by the 
p a r t i e s , t h e r e have been some s i g n i f i c a n t changes i n the law 
go v e r n i n g r e c o v e r y o f o v e r p a i d b e n e f i t s . Forney v. Western S t a t e s 
Plywood, 66 Or App 155, 160 (1983) held OAR 436-54-320 i n v a l i d 
i n s o f a r as i t p e r m i t t e d , or had been i n t e r p r e t e d as p e r m i t t i n g , an 
i n s u r e r o r s e l f - i n s u r e d employer t o reduce b e n e f i t s w i t h o u t p r i o r 
a u t h o r i z a t i o n f r o m the E v a l u a t i o n D i v i s i o n , a Referee or t h e 
Board. I n a d d i t i o n , the c l a i m a n t i n Zwahlen p e t i t i o n e d f o r 
j u d i c i a l r e v i e w , and t h e Court o f Appeals h e l d t h a t OAR 436-54-320 
d i d not a u t h o r i z e a u n i l a t e r a l r e covery o f o v e r p a i d compensation, 
i n r e l i a n c e upon i t s Forney d e c i s i o n . Zwahlen v. Crown Z e l l e r b a c h 
Co,, 67 Or App 3 (1984). The Workers' Compensation Department has 
si n c e promulgated a r e v i s e d v e r s i o n o f OAR 436-54-320 which si m p l y 
p r o v i d e s , i n p e r t i n e n t p a r t : " I n s u r e r s and s e l f - i n s u r e d employers 
may r e c o v e r overpayment of b e n e f i t s p a i d t o a worker t h r o u g h t he 
procedure s p e c i f i e d by ORS 656.268(4)." OAR 436-54-3 20(1) (WCD 
Admin. Order 3-1984). 

I n Forney t he c o u r t s p e c i f i c a l l y l e f t open the q u e s t i o n 
whether an e m p l o y e r / i n s u r e r ' s r i g h t t o recover an overpayment may 
be waived by unreasonable delay i n r a i s i n g the i s s u e . 66 Or App 
a t 160. See Ronald G. H i l l , 37 Van N a t t a 14 (January 9, 1985). 
That was the q u e s t i o n r a i s e d by c l a i m a n t a t h e a r i n g , but i t i s not 
presented on Board r e v i e w . Because c l a i m a n t has not advanced t h i s 
argument on re v i e w , and the i n s u r e r has not had an o p p o r t u n i t y t o 
b r i e f the m e r i t s o f such an argument, we d e c l i n e t o r u l e on the 
overpayment i s s u e on t h i s b a s i s . 

Addressing the s o l e argument advanced by c l a i m a n t , we f i n d 
t h a t i t has no m e r i t . This case does not present t he same is s u e s 
as Zwahlen and Forney simply by v i r t u e o f the f a c t t h a t the 
i n s u r e r never attempted t o re c o v e r i t s overpayment u n t i l 
a u t h o r i z a t i o n was o b t a i n e d by o r d e r o f the Referee. This i s 
e n t i r e l y c o n s i s t e n t w i t h t he Forney d e c i s i o n . Furthermore, t he 
Referee d i d not a u t h o r i z e the i n s u r e r t o recover i t s overpayment 
out o f any f u t u r e compensation, such as temporary d i s a b i l i t y 
b e n e f i t s or " r e l a t e d s e r v i c e s " ; r a t h e r , the Referee o n l y 
a u t h o r i z e d the i n s u r e r t o o f f s e t o v e r p a i d temporary d i s a b i l i t y 
a g a i n s t the a d d i t i o n a l permanent d i s a b i l i t y awarded under the 
terms o f her o r d e r . This i s comp l e t e l y consonant w i t h t he 
r a t i o n a l e expressed i n Forney. F i n d i n g no e r r o r i n the Referee's 
allowance o f the i n s u r e r ' s r e q u e s t , we a f f i r m t h a t p o r t i o n o f her 
orde r as w e l l . 

ORDER 

The Referee's o r d e r dated J u l y 11, 1983 i s a f f i r m e d . 
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ACE L. McELMURRY, C l a i m a n t 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 83-05729 
F e b r u a r y 27, 1985 
O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF C o r p o r a t i o n requests r e v i e w o f t h a t p o r t i o n o f 
Referee Q u i l l i n a n ' s o r d e r which set a s i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . Claimant argues t h a t the Referee e r r e d i n 
u p h o l d i n g SAIF's d e n i a l i n s o f a r as i t denied c l a i m a n t ' s t h o r a c i c 
o u t l e t syndrome. 

The Board a f f i r m s and adopts those p o r t i o n s of the Referee's 
o r d e r which concern the c o m p e n s a b i l i t y of c l a i m a n t ' s a l l e g e d 
t h o r a c i c o u t l e t syndrome. 

Claimant compensably i n j u r e d h i s r i g h t neck, shou l d e r and 
upper back on December 4, 1980. A C-8 r a d i c u l o p a t h y was suspected 
but a myelogram was normal. F u n c t i o n a l o v e r l a y was t h o u g h t t o be 
p r e s e n t . The c l a i m was closed i n A p r i l 1981 w i t h no award f o r 
permanent d i s a b i l i t y . Claimant f i l e d an a g g r a v a t i o n c l a i m i n 
December 1981. The c l a i m was i n i t i a l l y d enied, but was l a t e r 
accepted by a s t i p u l a t i o n dated September 23, 1982 i n which 
c l a i m a n t was awarded 32° f o r 10% unscheduled d i s a b i l i t y . Claimant 
r e c e i v e d no f u r t h e r medical t r e a t m e n t f o l l o w i n g the s t i p u l a t i o n 
u n t i l January 1983 when he saw Dr. N o r r i s - P e a r c e . Dr. 
N o r r i s - P e a r c e performed a thermogram which i n d i c a t e d a c e r v i c a l 
s t r a i n . P h y s i c a l therapy and TNS t r e a t m e n t s were then i n s t i t u t e d . 

I n June 1983 c l a i m a n t saw Dr. N o r r i s - P e a r c e a g a i n . The 
d o c t o r opined: " I f e e l t h a t the c l a i m a n t should have been on time 
l o s s i n the p e r i o d from a p p r o x i m a t e l y J u l y 1982 t h r o u g h the 
p r e s e n t . " SAIF denied the a g g r a v a t i o n c l a i m i n August 1983. 

The r e l e v a n t i n q u i r y i n d e t e r m i n i n g the c o m p e n s a b i l i t y of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i s whether c l a i m a n t ' s c o n d i t i o n which 
i s r e l a t e d t o h i s compensable i n j u r y has worsened si n c e the time 
o f the l a s t arrangement of compensation, the September 1982 
s t i p u l a t i o n . We f i n d t h a t h i s c o n d i t i o n has not worsened and, 
t h e r e f o r e , r e v e r s e . 

Claimant was examined by Orthopaedic C o n s u l t a n t s i n December 
1981 and again i n J u l y 1983. They r e p o r t e d i n J u l y 1983: 

" I b e l i e v e the p a t i e n t ' s c o n d i t i o n i s 
m e d i c a l l y s t a t i o n a r y and i s unchanged from 
December of 1981 . " 

"Based on today's e x a m i n a t i o n , I f i n d no 
evidence of l o s s of f u n c t i o n of the 
c e r v i c a l spine or shoulder g i r d l e or the 
r i g h t arm as a r e s u l t o f the December 4, 
1980 i n j u r y . " 

Dr. P a t t e r s o n f i r s t saw c l a i m a n t i n December 1980 and t r e a t e d 
c l a i m a n t i n January th r o u g h March 1981. He examined c l a i m a n t on 
September IB, 1983. I n November 1983 Dr. P a t t e r s o n r e p o r t e d : 

" I n my o p i n i o n [ c l a i m a n t ' s ] c o n d i t i o n has 
not worsened. Based on the 
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e l e c t r o d i a g n o s t i c s t u d i e s performed on him 
here i n t h i s o f f i c e , t h e r e i s no 
e l e c t r o p h y s i o l o g i c a l evidence o f a t h o r a c i c 
o u t l e t syndrome. . . . I n my o p i n i o n 
[ c l a i m a n t ] i s not permanently i m p a i r e d f r o m 
a n e u r o l o g i c a l s t a n d p o i n t f o r performance 
o f h i s r e g u l a r work as a c u s t o d i a n f r o m h i s 
i n d u s t r i a l i n j u r y o f December 4, 1980." 

The Referee noted t h a t , a l t h o u g h t h e r e i s scant o b j e c t i v e 
evidence o f a worsening, c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s have 
changed. While i t i s t r u e t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s 
may be s t a t u t o r i l y s u f f i c i e n t t o prove an a g g r a v a t i o n c l a i m , they 
may or may not be s u f f i c i e n t t o c a r r y c l a i m a n t ' s burden o f p r o o f . 
G a r b u t t v. SAIF, 297 Or 148 (1984). Nearly every p h y s i c i a n who 
has seen c l a i m a n t has noted the l a c k o f o b j e c t i v e evidence t o 
s u b s t a n t i a t e c l a i m a n t ' s problems and has suspected a f u n c t i o n a l 
problem. We f i n d t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s are not 
pe r s u a s i v e enough t o c a r r y h i s burden of p r o o f . 

The Referee's o r d e r dated March 8, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n o f the Referee's o r d e r which 
found t h a t c l a i m a n t ' s a l l e g e d t h o r a c i c o u t l e t syndrome i s not 
compensable i s a f f i r m e d . That p o r t i o n o f the Referee's o r d e r 
which s e t aside SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
re v e r s e d . 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
St. M a r t i n ' s o r d e r which upheld a D e t e r m i n a t i o n Order awarding no 
unscheduled permanent d i s a b i l i t y f o r a back i n j u r y . We r e v e r s e . 

Claimant s u f f e r e d a compensable low back i n j u r y i n J u l y 
1981. Her t r e a t i n g p h y s i c i a n l i m i t e d her t o f i f t y pounds l i f t i n g 
and r e p o r t e d t h a t she had some permanent impairment. Before 
c l o s u r e , she exacerbated her i n j u r y i n February 1982, and l o s t two 
weeks time from work. Her t r e a t i n g p h y s i c i a n then lowered her 
l i f t i n g l i m i t t o t e n pounds. Claimant t e s t i f i e d t h a t she was 
s t i l l l i m i t e d by p a i n and t h a t she could not r e t u r n t o the k i n d o f 
computer i n s t a l l a t i o n and r e p a i r work t h a t she was doing when she 
was f i r s t i n j u r e d . The Referee found c l a i m a n t c r e d i b l e . 

Two o r t h o p e d i c surgeons have examined c l a i m a n t and found no 
d i s c or nerve r o o t cause f o r her p a i n and have.opined t h a t no 
d i r e c t t r e a t m e n t was necessary. They found t h a t she has some 
mechanical back p a i n which might respond t o e x e r c i s e t h e r a p y . 

The Referee found and we agree t h a t c l a i m a n t has had t o 
modify some p e r s o n a l p h y s i c a l a c t i v i t i e s and t h a t she would 
experience s i g n i f i c a n t d i s c o m f o r t i f she had t o do h e a v i e r work 
than she i s now d o i n g . Claimant i s p r e s e n t l y e a r n i n g 
a p p r o x i m a t e l y t w i c e the s a l a r y she was when i n j u r e d . I t appears 
t h a t the Referee has placed t oo much w e i g h t on c l a i m a n t ' s p r e s e n t 
e a r n i n g s . -?no-

ORDER 

D E S I R E E (WALSER) RICHMOND, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-03785 
F e b r u a r y 27, 1985 
O r d e r on Revie w 



"Earning c a p a c i t y must be considered i n 
co n n e c t i o n w i t h a workman's handicap i n 
o b t a i n i n g and h o l d i n g g a i n f u l employment i n 
the broad f i e l d o f g e n e r a l i n d u s t r i a l 
o c c u p a t i o n s and not j u s t i n r e l a t i o n s h i p t o 
h i s o c c u p a t i o n a t any g i v e n t i m e . " Ford v. 
SAIF, 7 Or App 549 (1972). 

The f a c t t h a t an i n j u r e d worker i s able t o o b t a i n employment 
a t a h i g h e r r a t e o f pay than b e f o r e the i n j u r y does not p r e c l u d e a 
f i n d i n g o f permanent p a r t i a l d i s a b i l i t y and the g r a n t i n g o f an 
award. Jacobs v. L o u i s i a n a - P a c i f i c , 59 Or App 1 (1982). I n 
Jacobs, t he c o u r t found t h a t a c l a i m a n t who r e t u r n e d t o work f o r 
the same employer i n a s u p e r v i s o r y c a p a c i t y s i n c e h i s i n j u r y and 
made more money than b e f o r e h i s i n j u r y was not pr e c l u d e d f r o m an 
award o f permanent d i s a b i l i t y because he was unable t o r e t u r n t o 
employment i n farm l a b o r , c o n s t r u c t i o n , and plywood m i l l w o r k t h a t 
he had performed b e f o r e h i s i n j u r y . 

I t appears from the t e s t i m o n y and the Referee's f i n d i n g s t h a t 
c l a i m a n t has some permanent impairment r e s u l t i n g i n s l i g h t 
d i s a b i l i t y which causes her t o modify some l i f e a c t i v i t i e s and 
p r e c l u d i n g her fr o m some occ u p a t i o n s t h a t were open t o her b e f o r e 
the i n j u r y . On t h a t b a s i s , a f t e r c o n s i d e r i n g a l l o f the evidence 
and t he g u i d e l i n e s c o n t a i n e d i n OAR 463-65-600 e t seq., we 
conclude t h a t c l a i m a n t would be most a p p r o p r i a t e l y compensated by 
an award o f 32° f o r 10% unscheduled d i s a b i l i t y . 

ORDER 

That p o r t i o n o f the Referee's order dated A p r i l 13, 1984, 
a f f i r m i n g the D e t e r m i n a t i o n Order which awarded no permanent 
d i s a b i l i t y i s r e v e r s e d . Claimant i s awarded 32° f o r 10% 
unscheduled permanent d i s a b i l i t y . Claimant's a t t o r n e y i s awarded 
25% o f the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o 
exceed $3,000, as a reasonable a t t o r n e y ' s f ee f o r s e r v i c e s a t 
h e a r i n g and on Board review. 

DONALD-W. WILKINSON, C l a i m a n t WCB 83-09551 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 27, 1985 
Macdonald, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
Reviewed by Board Members McMurdo and Lewis. 

Claimant requests r e v i e w o f Referee Q u i l l i n a n ' s o r d e r which 
g r a n t e d him an award of 128° f o r 40% unscheduled d i s a b i l i t y i n 
a d d i t i o n t o the 176° f o r 55% unscheduled d i s a b i l i t y p r e v i o u s l y 
awarded. Claimant contends t h a t he i s permanently and t o t a l l y 
d i s a b l e d . E x t e n t o f d i s a b i l i t y i s the on l y i s s u e on re v i e w . 

Claimant i s a 57 year o l d man who compensably i n j u r e d h i s 
l e f t h i p and low back on February 25, 1980 when a l o g r o l l e d i n t o 
him. Claimant's impairment i s r a t e d moderate by Orthopaedic 
C o n s u l t a n t s who b e l i e v e t h a t c l a i m a n t could do sedentary work. 
Claimant t w i c e attempted t o r e t u r n t o work as a l o g g e r but f a i l e d . 

Claimant's work experience i s i n p h y s i c a l l y heavy l a b o r . 
Claimant has an e i g h t h grade e d u c a t i o n . The Referee fo u n d , and we 
agree, t h a t c l a i m a n t has no t r a n s f e r a b l e s k i l l s f o r sedentary 
work. The Referee a l s o found, and again we agree, t h a t c l a i m a n t 
would have worked had he had the p h y s i c a l a b i l i t y . 
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Claimant was e v a l u a t e d f o r a u o c a t i o n a l r e h a b i l i t a t i o n 
program i n March 1984, however, a t the time o f the h e a r i n g the 
program had not begun. We must r a t e c l a i m a n t ' s d i s a b i l i t y as of 
the time o f the h e a r i n g r a t h e r than as he may be i n the f u t u r e . 
Gettman v. SAIF, 289 Or 609 (1980). 

We f i n d t h a t c l a i m a n t i s p h y s i c a l l y p r e c l u d e d from p e r f o r m i n g 
a l l but sedentary work. He has no v o c a t i o n a l s k i l l s which are 
t r a n s f e r a b l e t o sedentary work. He i s m o t i v a t e d and would work i f 
he c o u l d . We f i n d t h a t c l a i m a n t i s excused from s e a r c h i n g f o r 
work because g i v e n h i s p h y s i c a l and v o c a t i o n a l l i m i t a t i o n s such a 
search would be f u t i l e . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s 
e n t i t l e d t o an award f o r permanent t o t a l d i s a b i l i t y t o begin 
September IS, 1983 when c l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y . 

ORDER 

The Referee's o r d e r dated A p r i l 25, 1984 i s r e v e r s e d . 
Claimant i s awarded permanent t o t a l d i s a b i l i t y t o b e g i n 
September 15, 1983. Claimant's a t t o r n e y i s awarded 25% o f the 
i n c r e a s e d compensation, not t o exceed $3,000, f o r s e r v i c e s a t 
h e a r i n g and on Board r e v i e w . 

PEDRO G. ALCALA, C l a i m a n t WCB 84-01427 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s r e v i e w of Referee S e i f e r t ' s o r d e r t h a t 
s e t a s i d e t h e D e t e r m i n a t i o n Order and remanded t h e c l a i m t o the 
i n s u r e r f o r p r o c e s s i n g u n t i l c l o s u r e i s a u t h o r i z e d p u r s u a n t t o ORS 
656.268. The D e t e r m i n a t i o n Order d e c l a r e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y as of January 12, 1984. The i n s u r e r a s s e r t s t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y on November 29, 1983. 

On September 24, 1983 c l a i m a n t , a 2 6 - y e a r - o l d farm l a b o r e r , 
s u f f e r e d compensable i n j u r i e s when the p i c k u p i n which he and 
o t h e r members of h i s i r r i g a t i o n p i p e changing crew were r i d i n g was 
r o l l e d . Claimant was t r e a t e d a t the emergency room t h a t day and, 
t h r e e days l a t e r , began t r e a t m e n t w i t h Dr. Warner. His c o m p l a i n t s 
i n c l u d e d r i g h t s h o u l d e r and low back p a i n , r i g h t l e g weakness, 
headaches and d i z z i n e s s . Dr. Warner i n i t i a l l y diagnosed a c u t e 
t r a u m a t i c c e r v i c a l f l e x i o n , e x t e n s i o n s p r a i n w i t h n e u r a l g i a , p l u s 
lumbar s t r a i n w i t h secondary f u n c t i o n a l d i s t u r b a n c e s . 

Dr. B o l i n examined c l a i m a n t a t the i n s u r e r ' s r e q u e s t on 
October 2 1 , 1983. He termed c l a i m a n t ' s i n j u r i e s " m i l d . " He noted 
t h a t c l a i m a n t was r e c o v e r i n g w e l l , w i t h o n l y m i n i m a l r e s i d u a l s 
p r e s e n t d u r i n g t h e e x a m i n a t i o n . He observed m i l d t o moderate 
impairment and i n t e r f e r i n g f u n c t i o n a l o v e r l a y w i t h p o s s i b l e 
c o n v e r s i o n h y s t e r i a . Dr. B o l i n recommended c o n t i n u e d c h i r o p r a c t i c 
t r e a t m e n t , p r e d i c t i n g t h a t c l a i m a n t should be a b l e t o r e t u r n t o 
work w i t h i n 30 days but f o r p o s s i b l e problems due t o f u n c t i o n a l 
o v e r l a y . 

Claimant c o n t i n u e d t o t r e a t w i t h Dr. Warner, who r e f e r r e d him 
t o Dr. G a l l a g h e r f o r e x a m i n a t i o n . Dr. G a l l a g h e r ' s notes f r o m h i s 
November 29, 1983 e x a m i n a t i o n i n d i c a t e an i m p r e s s i o n of 
l u m b o s a c r a l s t r a i n w i t h a p a u c i t y of o b j e c t i v e f i n d i n g s . He 
recommended t h a t c l a i m a n t have t e n p h y s i c a l t h e r a p y s e s s i o n s and 
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r e t u r n i n two weeks. He s t a t e d t h a t f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t was not i n d i c a t e d . While i n Dr. G a l l a g h e r ' s o f f i c e t h a t 
day, c l a i m a n t s i g n e d an 829 form i n d i c a t i n g a d e s i r e t o change 
t r e a t i n g d o c t o r s . Claimant c r e d i b l y t e s t i f i e d t h a t he n e i t h e r 
read nor understood the f o r m . Dr. G a l l a g h e r i n d i c a t e d on t h e f o r m 
t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . The form bears Dr. 
G a l l a g h e r ' s s i g n a t u r e dated December 12, 1983. 

On December 7, 1983 Dr. G a l l a g h e r wrote the i n s u r e r t h a t on 
November 29, 1983 c l a i m a n t was m e d i c a l l y s t a t i o n a r y and a b l e t o 
r e t u r n t o r e g u l a r work. He s t a t e d t h a t he found no o b j e c t i v e 
evidence t o s u b s t a n t i a t e c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s , no 
impairment and no d i s a b i l i t y . Upon r e c e i p t o f s a i d r e p o r t , t h e 
i n s u r e r requested c l o s u r e . 

A second 829 form was completed i n Dr. Warner's o f f i c e on 
December 2 1 , 1983 and r e c e i v e d by t h e i n s u r e r t h a t day. Dr. 
Warner i n d i c a t e d t h e r e o n t h a t the f i r s t 829 was s i g n e d by m i s t a k e 
due t o a language b a r r i e r . Dr. Warner a l s o i n d i c a t e d t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y and e s t i m a t e d t h a t t r e a t m e n t 
would extend an a d d i t i o n a l t h r e e t o f i v e months. I n h i s January 4, 
1984 r e p o r t , Dr. Warner s t a t e d ,that c l a i m a n t s t i l l p r e s e n t e d w i t h 
severe muscle spasms, p a i n , d i s c o m f o r t and headaches. 

Claimant was e v a l u a t e d by Drs. Berman and Abrams of 
Independent C h i r o p r a c t i c C o n s u l t a n t s on January 12, 1984. 
Claimant t o l d them t h a t h i s shoulder had s i g n i f i c a n t l y improved, 
but t h a t the headaches and low back p a i n were unchanged from t h e 
i n i t i a l i n j u r y d a t e . Claimant f u r t h e r s t a t e d t h a t Dr. Warner's 
t r e a t m e n t s seemed b e n e f i c i a l f o r but t h r e e or f o u r h o u r s , and t h a t 
he f e l t b e t t e r p a r t i c u l a r l y when r e c e i v i n g the p h y s i c a l t h e r a p y . 
They r e p o r t e d c l a i m a n t ' s a c t i v i t i e s as i n c l u d i n g j o g g i n g and 
horseback r i d i n g , but w i t h some l i m i t a t i o n s s i n c e the i n j u r y . 
They noted t h a t c l a i m a n t moaned and groaned d u r i n g a c e r v i c a l 
p a l p a t i o n and range of motion t e s t i n g , t e r m i n g t h e r e a c t i o n 
" e m o t i o n a l . " The d o c t o r s a l s o observed an apparent v o l u n t a r y 
r e s t r i c t i o n of f o r w a r d f l e x i o n . They opined t h a t a t the t i m e of 
the e x a m i n a t i o n , c l a i m a n t was m e d i c a l l y s t a t i o n a r y and f u l l y 
capable of resuming h i s r e g u l a r employment a c t i v i t i e s , b u t s t a t e d 
t h a t a g r a d u a l r e i n t r o d u c t i o n might be a p p r o p r i a t e due t o r e c e n t 
i n a c t i v i t y . 

A D e t e r m i n a t i o n Order i s s u e d on January 25, 1984, d e c l a r i n g 
c l a i m a n t m e d i c a l l y s t a t i o n a r y as of January 12, 1984. 

I n e a r l y February 1984, c l a i m a n t attempted t o r e t u r n t o work 
as a t r e e p l a n t e r , n o t w i t h s t a n d i n g t h e f a c t t h a t Dr. Warner had 
not r e l e a s e d him. Claimant's back became sore on t h e f i r s t day 
and f o r c e d him t o q u i t on the second. 

Dr. Warner wrote on February 10, 1984 t h a t he d i s a g r e e d w i t h 
a number of items i n the Independent C h i r o p r a c t i c C o n s u l t a n t s ' 
r e p o r t , b u t perhaps most s i g n i f i c a n t l y , w i t h i t s n o t a t i o n of no 
apparent p a r a s p i n a l muscle spasms. Dr. Warner t e s t i f i e d t h a t 
severe s o f t t i s s u e i n j u r i e s t a k e one t o t h r e e years t o h e a l . He 
s t a t e d t h a t u n s k i l l e d farm l a b o r i s heavy work p l a c i n g severe 
s t r a i n on t h e muscles of t h e s p i n e , and t h a t c l a i m a n t ' s a t t e m p t t o 
r e t u r n t o work i n February s e t back h i s c o n d i t i o n . Dr. Warner 
reasoned t h a t s i n c e c l a i m a n t was worse a t t h e time o f t h e h e a r i n g , 
he c o u l d not have been m e d i c a l l y s t a t i o n a r y i n January 1984. He 
o u t l i n e d t h e f u r t h e r p r o g r e s s he a n t i c i p a t e d c l a i m a n t would make. 
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Dr. S n i d e r , an o r t h o p e d i s t , examined c l a i m a n t on May 3, 
1984. Claimant's c o m p l a i n t s i n c l u d e d low lumbar p a i n e x a c e r b a t e d 
by any a c t i v i t y , even s l e e p i n g , neck p a i n made worse by bending or 
l i f t i n g and r e c e n t episodes o f p a r t i a l l o s s o f consciousness. Dr. 
Snider observed s c a t t e r e d and g e n e r a l i z e d tenderness t o lumbar 
p a l p a t i o n , b u t he t w i c e noted i n h i s r e p o r t t h a t no f o c a l areas o f 
tenderness were r e p r o d u c i b l e . He found no o b j e c t i v e f i n d i n g s t o 
c o r r o b o r a t e c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s and concluded t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . Dr. Snider r e p o r t e d t h a t he 
e x p l a i n e d t o c l a i m a n t , t h r o u g h h i s w i f e who a c t e d as i n t e r p r e t e r , 
t h a t he needed t o r e t u r n t o work. 

We do not agree w i t h t h e i n s u r e r ' s p o s i t i o n t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y on November 29, 1983. Dr. Ga l l a g h e r 
i n d i c a t e d on h i s 829 form t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y , and he p r e s c r i b e d t h e r a p y which c l a i m a n t found 
b e n e f i c i a l . Nor do we agree w i t h c l a i m a n t ' s p o s i t i o n t h a t he was 
not m e d i c a l l y s t a t i o n a r y i n January, 1984. We judge c l a i m a n t ' s 
c o n d i t i o n as of the m e d i c a l l y s t a t i o n a r y date s e t f o r t h i n t h e 
D e t e r m i n a t i o n Order. See Robert E. A l v a r e z , 35 Van N a t t a 1822 
(1 9 8 3 ) ; Lawrence M. S u l l i v a n , 35 Van Na t t a 1383, 1385 (19 8 3 ) . 
That a subsequent work exposure may have s e t back c l a i m a n t ' s 
c o n d i t i o n adds l i t t l e t o c l a i m a n t ' s argument t h a t he was not 
m e d i c a l l y s t a t i o n a r y p r i o r t h e r e t o . The med i c a l evidence t a k e n as 
a whole weighs s t r o n g l y a g a i n s t c l a i m a n t ' s p o s i t i o n . We b e l i e v e 
t h a t t h e D e t e r m i n a t i o n Order c o r r e c t l y found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on January 12, 1984, the date o f t h e Independent 
C h i r o p r a c t i c C o n s u l t a n t s ' exam. 

ORDER 

The Referee's o r d e r dated June 4, 1984 i s r e v e r s e d . The 
D e t e r m i n a t i o n Order dated January 25, 1984 i s r e i n s t a t e d and 
a f f i r m e d . 

MIKE A. ALDRICH, C l a i m a n t WCB 81-08607 
Forcum & P a r k e r , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s case i s b e f o r e t h e Board on remand from t h e Court o f 
Appeals. The c o u r t has i n s t r u c t e d t h e Board t o or d e r c l a i m a n t ' s 
a g g r a v a t i o n c l a i m accepted and processed a c c o r d i n g t o law and t o 
determine p e n a l t i e s and a t t o r n e y fees f o r t h e SAIF C o r p o r a t i o n ' s 
unreasonable d e n i a l o f c l a i m a n t ' s c l a i m . 

Now, t h e r e f o r e , t he SAIF C o r p o r a t i o n i s or d e r e d t o accept 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and t o process i t a c c o r d i n g t o law. 
SAIF i s f u r t h e r o r d e r e d t o pay t o c l a i m a n t as a p e n a l t y 25% of t h e 
temporary d i s a b i l i t y b e n e f i t s made payable as a r e s u l t o f 
acceptance o f c l a i m a n t ' s a g g r a v a t i o n c l a i m as w e l l as an 
a s s o c i a t e d a t t o r n e y f e e i n t h e sum of $350 t o be p a i d t o 
c l a i m a n t ' s a t t o r n e y . 

IT IS SO ORDERED. 
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ERWIN L. BACON, C l a i m a n t WCB 83-11667 & 83-08519 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revie w 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

R i e d e l I n t e r n a t i o n a l / a s e l f - i n s u r e d employer, r e q u e s t s 
r e v i e w o f those p o r t i o n s o f Referee Braverman's o r d e r which s e t 
as i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r h i s p r e s e n t l e f t knee 
c o n d i t i o n and which upheld t h e d e n i a l o f Providence Washington 
Insurance Company ( t h e a g g r a v a t i o n i n s u r e r ) and which awarded 
c l a i m a n t ' s a t t o r n e y a fee of $3,734 f o r s e r v i c e s i n c o n n e c t i o n 
w i t h t h e r e s p o n s i b i l i t y i s s u e . The i s s u e s on review are 
r e s p o n s i b i l i t y and a t t o r n e y ' s f e e s . 

Claimant i s a 60 year o l d former cement t r u c k d r i v e r . 
Claimant has a l o n g h i s t o r y of knee problems which date back t o 
th e 1940s. I n May 1978, w h i l e w o r k i n g f o r R i e d e l ' s predecessor 
company which was i n s u r e d by Providence Washington, c l a i m a n t 
t w i s t e d h i s l e f t knee w h i l e c l i m b i n g i n t o t h e cab o f h i s t r u c k . 
The c l a i m was accepted. I n June 1978 Dr. S c h u l e r , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , performed an osteotomy. I n December 1978 Dr. 
Franks, a c o n s u l t i n g p h y s i c i a n , performed a l e f t p e r o n e a l nerve 
e x p l o r a t i o n o f t h e l e f t knee. Dr. Schuler c o n s i d e r e d p e r f o r m i n g a 
t o t a l knee replacement, but i n January 1980 concluded t h a t t h e 
s u r g e r y s h o u l d not be performed a t t h a t t i m e . Dr. Schuler 
recommended v o c a t i o n a l r e h a b i l i t a t i o n . 

Claimant was found m e d i c a l l y s t a t i o n a r y i n J u l y 1980. A 
D e t e r m i n a t i o n Order i s s u e d i n August 1980 which g r a n t e d c l a i m a n t 
an award f o r 35% l o s s o f use of the l e f t l e g . A l a t e r s t i p u l a t i o n 
i n c r e a s e d t h e award t o 70%. | 

^ I n January 1981, c l a i m a n t r e t u r n e d t o work as a cement t r u c k 
d r i v e r . At t h a t t i m e R i e d e l was on t h e r i s k . By A p r i l 1981, Dr. 
Schuler r e p o r t e d t h a t c l a i m a n t had p a i n and s w e l l i n g inf t h e l e f t 
knee. Dr. Schuler s t a t e d : " I f e e l h i s c o n d i t i o n i s s t a y i n g about 
t h e same." Sometime i n e a r l y 1982 Dr. Schuler performed a 
laminectomy on c l a i m a n t . The laminectomy was u n r e l a t e d t o 
c l a i m a n t ' s knee i n j u r y . F o l l o w i n g t he laminectomy, c l a i m a n t a g a i n 
r e t u r n e d t o work as a cement t r u c k d r i v e r w i t h R i e d e l on t h e 
r i s k . I n August 1982 Dr. Schuler r e p o r t e d t h a t t h e l e f ^ knee was 
b o t h e r i n g c l a i m a n t a g a i n . He s t a t e d : 

"He e l e c t s t o go back t o work. I have 
adv i s e d t h a t he do this....However, I f e e l 
t h a t some time i n t h e f u t u r e , t h e r e i s 
coming up t o t a l knee s u r g e r y f o r t h i s 
p a t i e n t , though so l o n g as I can keep him 
w o r k i n g , he i s o n l y 60, we want t o c o n t i n u e 
t o do so as lo n g as p o s s i b l e b e f o r e t h i s i s 
c o n s i d e r e d . " 

I n March 1983 c l a i m a n t r e t u r n e d t o see Dr. Schuler who 
r e p o r t e d : 

" [ C l a i m a n t ] r e t u r n e d t o t h e o f f i c e 
t o d a y . .. c o m p l a i n i n g o f i n c r e a s i n g p a i n and 
aching i n h i s lower e x t r e m i t i e s between t h e 
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knee and t h e f e e t . He i s d e v e l o p i n g more 
p a i n i n h i s l e f t knee which i s a bad 
a r t h r i t i c knee which has been cared f o r i n 
t h e p a s t . " 

I n May 1983 c l a i m a n t f i l e d a c l a i m a g a i n s t R i e d e l f o r h i s 
l e f t knee problems. There i s no i n d i c a t i o n t h a t any p a r t i c u l a r 
i n c i d e n t w h i l e R i e d e l was on the r i s k i s a l l e g e d t o have worsened 
c l a i m a n t ' s knee c o n d i t i o n . Claimant went o f f work f o r g a l l 
b l a d d e r s u r g e r y i n May 1983 and never r e t u r n e d t o work because o f 
t h e p a i n i n h i s knee. 

I n August 1983 Dr. S c h u l e r , a f t e r c o n s u l t i n g w i t h Dr. 
Zimmerman, recommended t h a t c l a i m a n t submit t o t o t a l knee 
replacement s u r g e r y . I n September 1983, Dr. Zimmerman performed 
t h e s u r g e r y . 

I n October 1983 Dr. Schuler r e p o r t e d : " I t i s my f e e l i n g t h a t 
t h i s p a t i e n t ' s knee c o n d i t i o n has been g r a d u a l l y w o r s e n i n g , 
e s p e c i a l l y s i n c e around August of 1980." I n January 1984 Dr. 
Schuler s t a t e d : 

" [ I ] t i s my o p i n i o n t h a t t h e need f o r t h e 
l e f t t o t a l knee replacement was brought 
about by a n a t u r a l p r o g r e s s i o n o f t h e 
p a t i e n t ' s p r e e x i s t i n g d e g e n e r a t i v e 
a r t h r i t i s . I t p r o b a b l y would have been 
necessary r e g a r d l e s s of h i s i n j u r y of 
May 3, 1978, though t h i s i n j u r y caused a 
temporary a g g r a v a t i o n o f h i s p r e e x i s t i n g 
c o n d i t i o n . " 
* * * * * 

" A f t e r t h e p a t i e n t resummed [ s i c ] h i s 
r e g u l a r work i n January o f 1981, he e l e c t e d 
t o go back t o h i s r e g u l a r j o b where he 
worked on t h i s t r u c k i n which [ s i c ] he 
complained of the pushing i n of t h e c l u t c h , 
jumping i n and out o f t h e t r u c k , p l a c i n g 
h i s equipment and so f o r t h , c o n t i n u e d t o 
cause h i s knee t o f e e l worse. I agree t h a t 
t h i s c o u l d have c o n t r i b u t e d i n d e p e n d e n t l y 
t o t h e i n c r e a s e [ s i c ] symptomatology i n h i s 
knee. 

" I n A p r i l o f 1983, the p a t i e n t was t u r n i n g 
h i s f o o t i n t o e x t e r n a l r o t a t i o n and 
developed an a r c h s t r a i n which n e c i s s i t a t e d 
[ s i c ] an a r c h s u p p o r t because o f t h e p a i n 
i n h i s knee." 

I n January 1984 Dr. Zimmerman r e p o r t e d : 

"The o p e r a t i o n would have i n e v i t a b l y had t o 
have been done w i t h o u t the i n j u r y , but t h e 
i n j u r y brought f o r w a r d or a c c e l e r a t e d t h e 
t i m e t h a t he had t o have t h e s u r g e r y . " 

I n February 1984 Dr. Zimmerman r e p o r t e d : 

"The d e g e n e r a t i v e a r t h r i t i s t h a t Mr. Bacon 
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s u f f e r e d from and u l t i m a t e l y l e d t o h i s 
t o t a l knee a r t h r o p l a s t y was a c o m b i n a t i o n 
of many t h i n g s . 
"As I s t a t e d i n my l e t t e r o f January 9, i t 
s t a r t e d w i t h a medial meniscectomy i n t h e 
mid 1940's.... F o l l o w i n g t h i s he had an 
episode i n 1978 which aggravated t h e knee 
and t h e n t h e d a i l y w a l k i n g or work a f t e r 
t h a t would have c o n t r i b u t e d as w e l l as t h e 
i n c i d e n t t h a t he d e s c r i b e d t o Dr. Schuler 
i n A p r i l of 1983. 

•Degenerative a r t h r i t i s i s a g r a d u a l 
wearing out process t h a t i s c o n t r i b u t e d t o 
by everyday w a l k i n g and by each t r a u m a t i c 
episode t o t h e knee." 

A l t h o u g h Dr. Zimmerman r e f e r s t o an i n c i d e n t i n A p r i l 1983, t h e r e 
i s no evidence i n t h e r e c o r d t h a t any such i n c i d e n t o c c u r r e d . 
Perhaps he i s r e f e r r i n g t o the f a c t t h a t i n March and A p r i l 1983 
Dr. Schuler r e p o r t e d t h a t c l a i m a n t ' s l e f t f o o t was t u r n i n g out 
"because of the p a i n on t h e medial aspect of h i s knee." 

The Referee found t h a t c l a i m a n t ' s work w h i l e R i e d e l was on 
t h e r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o h i s u n d e r l y i n g d i s e a s e . He, 
t h e r e f o r e , assigned r e s p o n s i b i l i t y t o R i e d e l under a u t h o r i t y of 
Boise Cascade v. St a r b u c k , 296 Or 238 (1983). We d i s a g r e e and 
r e v e r s e . We s t a t e d i n B i l l Dameron, 36 Van N a t t a 592 ( 1 9 8 4 ) : 

"We understand Starbuck t o r e q u i r e evidence 
of an a c t u a l m a t e r i a l c o n t r i b u t i o n t o 
c l a i m a n t ' s d i s a b l i n g c o n d i t i o n i n o r d e r t o 
r e l i e v e an employer p o t e n t i a l l y r e s p o n s i b l e 
f o r payment of t h e c l a i m t o a more r e c e n t 
employer or i n s u r e r . . . . 

" I n cases p r e s e n t i n g t h i s f a c t u a l p a t t e r n 
[an i n j u r y w i t h i n s u r e r 1 and then a 
subsequent employment exposure w i t h no 
i d e n t i f i a b l e t r a u m a t i c i n c i d e n t ] , i n o r d e r 
t o ' s h i f t ' l i a b i l i t y t o a more r e c e n t 
e m p l o y e r / i n s u r e r , we b e l i e v e i t i s 
c o n s i s t e n t w i t h f a i r n e s s and p r o p o r t i o n a l 
a l l o c a t i o n of l i a b i l i t y among employers 
. . . t o r e q u i r e not merely evidence o f a 
r e c u r r e n c e or e x a c e r b a t i o n of symptoms, but 
t o r e q u i r e p e r s u a s i v e evidence of a 
worsening of c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . " 36 Van N a t t a a t 597-98. 

We f i n d no p e r s u a s i v e evidence t h a t c l a i m a n t ' s exposure w h i l e 
R i e d e l was on the r i s k m a t e r i a l l y c o n t r i b u t e d t o a worsening of 
c l a i m a n t ' s u n d e r l y i n g a r t h r i t i s . The most Dr. Schuler ean say i s 
t h a t t h e work exposure " c o u l d have c o n t r i b u t e d i n d e p e n d e n t l y t o 
t h e i n c r e a s e [ s i c ] symptomatology i n t h e knee." D i s c o u n t i n g Dr. 
Zimmerman's erroneous r e f e r e n c e t o an i n c i d e n t i n A p r i l ^ l 9 8 3 , the 
most he says i s t h a t c l a i m a n t ' s work c o n t r i b u t e d t o h i s need f o r 
s u r g e r y i n t h e same manner as d a i l y w a l k i n g . We do not c o n s i d e r 
such a c o n t r i b u t i o n t o be a m a t e r i a l c o n t r i b u t i o n . 

-207-



A c c o r d i n g l y , we a s s i g n r e s p o n s i b i l i t y t o Providence 
Washington as t h e l a s t i n s u r e r on t h e r i s k when c l a i m a n t ' s work 
i n d e p e n d e n t l y c o n t r i b u t e d t o h i s u n d e r l y i n g a r t h r i t i s c o n d i t i o n . 

On t h e a t t o r n e y ' s f e e i s s u e , t h e Referee awarded c l a i m a n t ' s 
a t t o r n e y $3,734 f o r work performed i n c o n n e c t i o n w i t h R i e d e l ' s 
d e n i a l . Claimant took t h e p o s i t i o n a t h e a r i n g and t a k e s t h e 
p o s i t i o n on r e v i e w t h a t R i e d e l i s p r o p e r l y r e s p o n s i b l e . I n a 
r e s p o n s i b i l i t y case c l a i m a n t ' s a t t o r n e y i s o n l y e n t i t l e d t o 
a t t o r n e y ' s fees i f "he/she a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e d 
a t t h e h e a r i n g i n b e h a l f and i n defense o f c l a i m a n t ' s r i g h t s . " 
OAR 438-47-090(1). We have i n t e r p r e t e d a c t i v e and m e a n i n g f u l 
p a r t i c i p a t i o n t o mean t h a t c l a i m a n t has advocated a p o s i t i o n 
adverse t o one of t h e e m p l o y e r / i n s u r e r s and has p r e v a i l e d . Adam 
J. Gabel, 36 Van N a t t a 575 ( 1 9 8 4 ) ; Robert Heilman, 34 Van N a t t a 
1487 (19 8 2 ) . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o no f e e on t h e 
r e s p o n s i b i l i t y i s s u e . 

ORDER 

The Referee's o r d e r dated March 22, 1984 i s r e v e r s e d . R i e d e l 
I n t e r n a t i o n a l ' s d e n i a l i s r e i n s t a t e d and the $3,734 a t t o r n e y ' s f e e 
assessed a g a i n s t R i e d e l I n t e r n a t i o n a l i s e l i m i n a t e d . Providence 
Washington Insurance Company's d e n i a l i s s e t a s i d e . 

ROBERT R. CURRIE, C l a i m a n t WCB 83-11160 
M i c h a e l Dye, C l a i m a n t ' s A t t o r n e y F e b r u a r y 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n o f 
Referee Howell's order t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
c l a i m f o r a g g r a v a t i o n of h i s neck i n j u r y . Claimant c r o s s - r e q u e s t s 
review of t h a t p o r t i o n of the order t h a t denied h i s r e q u e s t f o r a 
p e n a l t y . The i s s u e s are c o m p e n s a b i l i t y and p e n a l t i e s . 

Claimant s u s t a i n e d a neck i n j u r y on September 28, 1977 when 
th e s t r e e t sweeper he was o p e r a t i n g h i t a h o l e , c a u s i n g h i s neck 
t o "snap." He was i n i t i a l l y t r e a t e d by Dr. Spady f o r p a i n i n h i s 
neck and numbness i n h i s l e f t arm. Claimant l a t e r came under Dr. 
Melgard's t r e a t m e n t . Dr. Melgard t r e a t e d c l a i m a n t c o n s e r v a t i v e l y 
u n t i l March 1979 when he r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and w i t h o u t permanent impairment. A myelogram 
performed by Dr. Melgard i n A p r i l 1978 was e s s e n t i a l l y normal. 

Claimant's c l a i m was c l o s e d by a D e t e r m i n a t i o n Order dated 
A p r i l 9, 1979 t h a t awarded no permanent d i s a b i l i t y . There i s no 
evidence t h a t c l a i m a n t sought any a d d i t i o n a l m e d i c a l t r e a t m e n t f o r 
h i s neck u n t i l September 1983. 

I n September 1983 x-rays of c l a i m a n t ' s c e r v i c a l s p i n e 
r e v e a l e d d e g e n e r a t i v e d i s c d i s e a s e . Dr. Melgard opined t h a t 
c l a i m a n t may have nerve r o o t i r r i t a t i o n a t the C6-7 l e v e l . He 
f u r t h e r noted t h a t i f 10 days of c o n s e r v a t i v e t r e a t m e n t d i d not 
cause c l a i m a n t ' s c o n d i t i o n t o improve, he would recommend a 
myelogram t o determine i f c l a i m a n t ' s c o n d i t i o n c o u l d be improved 
s u r g i c a l l y . On September 20, 1983 Dr. Melgard requested t h a t SAIF 
reopen c l a i m a n t ' s c l a i m . Dr. Melgard again asked SAIF t o reopen 
c l a i m a n t ' s c l a i m on October 2 1 , 1983. 
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Dr. Melgard d i d not s t a t e t h a t c l a i m a n t was unable t o work or 
t h a t he was not w o r k i n g i n e i t h e r h i s September 20 or October 21 
l e t t e r s t o SAIF. On November l f 1983 SAIF w r o t e t o D r . M e l g a r d 
a d v i s i n g t h a t i t had scheduled c l a i m a n t f o r an e v a l u a t i o n by t h e 
Orthopaedic C o n s u l t a n t s on November 10, 1983. SAIF a l s o asked 
whether c l a i m a n t was a u t h o r i z e d time l o s s . On November 3, 1983 
Dr.. Melgard responded t h a t he was a u t h o r i z i n g time l o s s ^ e f f e c t i v e 
September 14, 1983. 

On November 15/ 1983 Dr. T i l e y r e p o r t e d t h a t c l a i m a n t was 
s u f f e r i n g a s i g n i f i c a n t l o s s of range of c e r v i c a l m o t i o n and t h a t 
a myelogram was s t r o n g l y i n d i c a t e d . 

On November 29, 1983 an Orthopaedic C o n s u l t a n t s p a n e l 
diagnosed o s t e o a r t h r i t i s of t h e c e r v i c a l spine and d e g e n e r a t i v e 
d i s c d i s e a s e , b o t h a t t r i b u t e d t o t h e n a t u r a l a ging p r o c e s s . The 
C o n s u l t a n t s opined t h a t c l a i m a n t ' s 1977 ligamentous muscle s t r a i n 
had r e s o l v e d . The p a n e l concluded t h a t c l a i m a n t c o u l d r e t u r n t o 
h i s u s u a l o c c u p a t i o n as a t r u c k d r i v e r . 

SAIF denied c l a i m a n t ' s a g g r a v a t i o n c l a i m on December 20, 
1983. On February 9, 1984 Dr. Melgard d i s a g r e e d w i t h the 
Orthopaedic C o n s u l t a n t s ' o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n would 
not be b e n e f i t t e d by s u r g e r y , a l t h o u g h he d i d not then s t a t e t h a t 
s u r g e r y was i n d i c a t e d . Rather, Dr. Melgard a g a i n requested t h a t 
SAIF a u t h o r i z e a myelogram, s u g g e s t i n g t h a t he would be a b l e t o 
determine i f s u r g e r y was i n d i c a t e d o n l y a f t e r t h a t p r o c e d u r e . 

On A p r i l 12, 1984 Dr. Melgard s t a t e d t h a t c l a i m a n t had some 
p r e e x i s t i n g c e r v i c a l o s t e o a r t h r i t i s t h a t he f e l t had become 
symptomatic a f t e r the 1977 i n j u r y . He was, however, unable t o 
s t a t e the e x t e n t t o which he b e l i e v e d c l a i m a n t ' s p r e s e n t symptoms 
were r e l a t e d t o the u n d e r l y i n g d e g e n e r a t i v e process as opposed t o 
r e s i d u a l s of the 1977 i n j u r y . 

SAIF does not c o n t e s t c l a i m a n t ' s a s s e r t i o n t h a t h i s symptoms 
are worse now than t h e y were a t the t i m e of the l a s t arrangement 
o f compensation, which was the A p r i l 9, 1979 D e t e r m i n a t i o n Order. 
The q u e s t i o n on review i s whether those worsened symptoms have 
been e s t a b l i s h e d t o be due t o the 1977 compensable i n j u r y . 

Dr. Melgard suggests t h a t the compensable i n j u r y may be 
i n v o l v e d , e i t h e r d i r e c t l y i n t h e sense of a s o f t t i s s u e s t r a i n or 
s p r a i n t h a t never f u l l y r e s o l v e d or i n d i r e c t l y i n t h e sense o f 
some c o n t r i b u t i o n t o the p r o g r e s s i o n of u n d e r l y i n g o e s t e o a r t h r i t i s 
and d e g e n e r a t i v e d i s c d i s e a s e . The Orthopaedic C o n s u l t a n t s s t a t e 
t h a t c l a i m a n t ' s 1977 i n j u r y r e s o l v e d w i t h o u t any c o n t r i b u t i o n t o 
t h e p r o g r e s s i o n of t h e u n d e r l y i n g d i s e a s e ( s ) . The Referee 
assigned g r e a t e r weight t o Dr. Melgard's o p i n i o n s and found t h a t 
c l a i m a n t ' s worsened symptoms c o n s t i t u t e d an a g g r a v a t i o n " o f t h e 
1977 i n j u r y . 

We d i s a g r e e . The apparent h i a t u s i n medical treat-ment 
between 1979 and 1983, d u r i n g a t l e a s t some of which t i m e c l a i m a n t 
l e d an a c t i v e l i f e , i s some c o r r o b o r a t i o n f o r Orthopaedic 
C o n s u l t a n t s ' p o s i t i o n . Furthermore, i t would seem t h a t much o f 
Dr. Melgard's l a t e r (1983-84) a n a l y s i s i s somewhat i n c o n s i s t e n t 
w i t h h i s own e a r l i e r (pre-1979) assessments. Claimant bears t h e 
burden of p r o v i n g t h a t h i s worsened c o n d i t i o n i s c a u s a l l y r e l a t e d 
t o h i s compensable i n j u r y . ORS 656.273(1). We conclude t h a t he 
has not done so by a preponderance of t h e evidence. 
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SAIF a l s o contends t h a t c l a i m a n t i s not e n t i t l e d t o t h e 
recommended myelogram under ORS 656.245 because t h e procedure 
c o u l d not d e t e r m i n e whether c l a i m a n t ' s worsened c o n d i t i o n has 
a n y t h i n g t o do w i t h h i s compensable i n j u r y . We agree t h a t 
c l a i m a n t i s not e n t i t l e d t o a myelogram a t SAIF's expense, but f o r 
a d i f f e r e n t reason. Dr. Melgard s t a t e s t h a t h i s o n l y reason f o r 
recommending a myelogram i s t o determine whether c l a i m a n t would be 
b e n e f i t t e d by s u r g e r y . Even i f c l a i m a n t would be b e n e f i t t e d by 
s u r g e r y , t h a t s u r g e r y would not be compensable because o f our 
f i n d i n g t h a t c l a i m a n t has not s u f f e r e d a compensable a g g r a v a t i o n . 

ORDER 

The Referee's o r d e r dated June 4, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e 
t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l dated December 20, 1983 
i s r e i n s t a t e d and a f f i r m e d . The remainder of the Referee's o r d e r 
i s a f f i r m e d . 

JOHN R. DAYTON, C l a i m a n t WCB 83-03304 
S c h r o e d e r & H u t c h e n s , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
S t u n z , e t a l . , A t t o r n e y s O r d e r on Rev i e w 
S A I F Corp L e q a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s t . A t t o r n e y G e n e r a l 

Reviewed by Board Members F e r r i s and Lewis. 

The p u t a t i v e employer, Vance R. and Cheryl Dayton, r e q u e s t 
r e v i e w of Referee Galton's o r d e r which s e t a s i d e t h e d e n i a l i s s u e d 
i n i t s b e h a l f by t h e SAIF C o r p o r a t i o n i n i t s c a p a c i t y as t h e 
c l a i m s p r o c e s s i n g agent pursuant t o ORS 656.054. The i s s u e i s 
whether c l a i m a n t was a s u b j e c t worker and the p u t a t i v e employer a 
s u b j e c t employer. The p u t a t i v e employer ( h e r e i n a f t e r r e f e r r e d t o 
as "the employer" or "the Daytons") argues t h a t even i f we agree 
w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t was a s u b j e c t worker 
(and, t h u s , t h a t t h e employer was a s u b j e c t e m p l o y e r ) , c l a i m a n t ' s 
i n j u r y d i d not a r i s e out of and i n the course o f h i s employment. 
I n view of our d i s p o s i t i o n of t h e s u b j e c t worker/ s u b j e c t employer 
i s s u e , we f i n d i t unnecessary t o address t h e employer's 
a l t e r n a t i v e argument. 

The Referee made the f o l l o w i n g f i n d i n g c o n c e r n i n g w i t n e s s 
c r e d i b i l i t y : "Based upon v e r y c a r e f u l and c l o s e o b s e r v a t i o n o f 
a l l w i t n e s s e s d u r i n g t h e e x t r e m e l y p r o t r a c t e d , almost 7-hour 
h e a r i n g , I f i n d t h a t c l a i m a n t and h i s f a t h e r , Roy L. Dayton, were 
e s s e n t i a l l y c r e d i b l e and r e l i a b l e w i t n e s s e s and t h a t a l l o t h e r 
w i t n e s s e s were n o t . " Claimant's case i n c h i e f c o n s i s t e d o f h i s 
t e s t i m o n y and h i s f a t h e r ' s t e s t i m o n y . The "other w i t n e s s e s " were 
th e Daytons and t h e i r son, R i c h a r d . T h e i r t e s t i m o n y was p r e s e n t e d 
by t h e employer. 

We n o r m a l l y d e f e r t o a Referee's f i n d i n g s concerning- w i t n e s s 
c r e d i b i l i t y , u n l e s s t h e r e i s a s t r o n g b a s i s t o do o t h e r w i s e . 
Donald W. Hardiman, 35 Van N a t t a 664 (1983). The u l t i m a t e i s s u e 
i n every case, however, i s , g i v i n g due deference t o t h e Referee's 
advantage i n seeing t h e w i t n e s s e s , can we h o n e s t l y say we are 
persuaded by t h e evidence produced by the p a r t y w i t h t h e burden o f 
p r o o f . Dale Donaldson, 34 Van N a t t a 1154 ( 1 9 8 2 ) , a f f ' d mem 63 Or 
App 529 ( 1 9 8 3 ) . Although a Referee's c r e d i b i l i t y f i n d i n g , 
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p a r t i c u l a r l y one based upon w i t n e s s demeanor, g e n e r a l l y i s g i v e n 
c o n s i d e r a b l e w e i g h t , i t i s not b i n d i n g . Hannan v. Good Samaritan 
Hosp., 4 Or App 178, 192 (197 0 ) . We review t h e r e c o r d de novo, 
and we must r e s o l v e t h e case as our independent judgment 
d i c t a t e s . B i c k n e l l v. SAIF, 8 Or App 567, 569 (1 9 7 2 ) . A l t h o u g h 
r e s o l u t i o n of t h e is s u e s i n t h i s case, t o a c e r t a i n e x t e n t , t u r n 
on w i t n e s s c r e d i b i l i t y , we cannot i g n o r e t h e o t h e r evidence i n t h e 
r e c o r d . Swanson v. Westport Lumber Co., 4 Or App 417, 421 
(1 9 7 1 ) . Having s a i d t h a t , we w i l l s t a t e our f i n d i n g s on de novo 
r e v i e w . 

At a l l times m a t e r i a l h e r e i n , t h e Daytons owned a s m a l l d a i r y 
farm i n A d r i a n , Oregon, about 30 m i l e s from t h e Oregon-Idaho 
b o r d e r . Mrs. Dayton had p r i m a r y r e s p o n s i b i l i t y f o r t h e o p e r a t i o n 
o f t h i s d a i r y , w i t h t h e a s s i s t a n c e o f her c h i l d r e n . Mr. Dayton 
worked f u l l t i m e f o r another d a i r y farmer nearby, Jim Thomas. His 
wo r k i n g day was s p l i t i n two i n ord e r t o accommodate t h e scheduled 
m i l k i n g o f the cows. He went t o work a t 4:30 a.m., and a f t e r 
f i n i s h i n g h i s morning s h i f t , he would u s u a l l y r e t u r n home around 
9:00 a.m. He r e t u r n e d t o the Thomas d a i r y a t or about 4:00 p.m. 
and r e t u r n e d home i n the evening by 8:30 or 9:00 p.m. The 
Daytons' f i v e c h i l d r e n , Beaver, R i c h a r d , Dennis, Rupert and Ray 
(aka "Bubbs") were ages 18, 16, 13, 9 and 3 r e s p e c t i v e l y a t t h e 
tim e o f h e a r i n g . A l l o f the c h i l d r e n , w i t h t h e e x c e p t i o n o f Ray, 
had t h e i r d a i l y chores t o p e r f o r m about t h e farm when th e y came 
home from s c h o o l . The c h i l d r e n were p a i d "wages," i n t h e n a t u r e 
of an a l l o w a n c e , f o r p e r f o r m i n g t h e i r d a i l y chores. The amount 
t h a t t h e y r e c e i v e d v a r i e d , depending upon how much e x t r a money t h e 
Daytons had a f t e r payment o f t h e i r household expenses. I n 
a d d i t i o n , t h e two o l d e s t boys, Beaver and R i c h a r d , r e c e i v e d 
" r e n t a l payments" f o r cows th e y owned, which a p p a r e n t l y were used 
as p a r t of the f a m i l y d a i r y o p e r a t i o n . The Daytons had 60 head o f 
c a t t l e . No more than 42 cows were ever being m i l k e d a t any g i v e n 
t i m e . 

The c h i l d r e n g e n e r a l l y r e c e i v e d payment from t h e i r mother i n 
the form o f a p e r s o n a l check drawn on an account j o i n t l y h e l d by 
the Daytons and Mrs. Dayton's mother, who r e s i d e d w i t h t h e Dayton 
f a m i l y . Some o f these checks were made payable t o the c h i l d r e n 
i n d i v i d u a l l y , w i t h t h e n o t a t i o n t h a t they were f o r " l a b o r . " Some 
of these checks were made payable t o t h e S t a t e l i n e S t o r e , a nearby 
g r o c e r y , w i t h t h e n o t a t i o n t h a t they were f o r "boys' l a b o r " or 
"wages." Many of the checks made payable t o t h e i n d i v i d u a l 
c h i l d r e n were cashed a t t h e S t a t e l i n e S t o r e . 

Claimant i s t h e same age as Ri c h a r d Dayton, and the y were i n 
t h e same grade i n s c h o o l . Claimant and h i s s i b l i n g s Mark, R u s s e l l 
(aka " S q u i r t " ) and Tanya or "Twania" are cousi n s o f t h e Dayton 
c h i l d r e n . Claimant's f a t h e r was an employe o f t h e South Board 
Water D i s t r i c t . He was o c c a s i o n a l l y employed by t h e Daytons t o 
pe r f o r m s p e c i f i c d u t i e s about t he d a i r y farm on weekends and some 
evenings a f t e r h i s r e g u l a r work. Because c l a i m a n t ' s f a t h e r was 
not a t home when sc h o o l l e t o u t , c l a i m a n t and a l l o f h i s s i b l i n g s 
r e g u l a r l y went home w i t h t h e Vance Dayton c h i l d r e n . 

The Dayton c h i l d r e n were r e s p o n s i b l e f o r p e r f o r m i n g t h e i r 
chores a f t e r s c h o o l , g e n e r a l l y b e f o r e d i n n e r . Claimant r e g u l a r l y 
a s s i s t e d R i c h a r d i n p e r f o r m i n g h i s chores. Richard's 
r e s p o n s i b i l i t i e s c o n s i s t e d p r i m a r i l y of f e e d i n g t h e cows and 
c l e a n i n g t h e barn a f t e r f e e d i n g . He f r e q u e n t l y was r e q u i r e d t o 
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break up b a l e s o f hay w i t h a hay chopper. Claimant shared i n 
these d u t i e s by a s s i s t i n g R i c h a r d . 

When R i c h a r d r e c e i v e d h i s "wages" or "allowance" from h i s 
mother, he and c l a i m a n t u s u a l l y would go t o t h e S t a t e l i n e S t o r e , 
cash t h e check, and R i c h a r d would g i v e c l a i m a n t one h a l f o f t h e 
payment. Mrs. Dayton never became aware o f t h e f a c t t h a t R i c h a r d 
was s h a r i n g h i s money w i t h c l a i m a n t u n t i l l o n g a f t e r c l a i m a n t ' s 
i n j u r y , when h i s c l a i m was f i l e d . Mr. Dayton knew t h a t R i c h a r d 
was s h a r i n g h i s money w i t h c l a i m a n t ; however, he a p p a r e n t l y d i d 
not t r y t o s t o p t h i s , t a k i n g the a t t i t u d e , " W e l l , i t ' s your money 
t o do as you see f i t . " 

On one o c c a s i o n , Mr. Dayton was g o i n g t o h i r e a hay mover t o 
h a u l some hay t o h i s d a i r y f a r m . R i c h a r d v o l u n t e e r e d t o h a u l t h e 
hay, and he and h i s f a t h e r agreed t h a t R i c h a r d would r e c e i v e 
a p p r o x i m a t e l y o n e - h a l f t h e c o s t t h a t would be i n c u r r e d by h i r i n g a 
hay mover. R i c h a r d e n l i s t e d c l a i m a n t ' s a s s i s t a n c e i n p e r f o r m i n g 
t h i s t a s k . Mr. Dayton knew t h a t R i c h a r d was moving t h e hay w i t h 
c l a i m a n t ' s a s s i s t a n c e , and he a l s o understood t h a t R i c h a r d had 
agreed t o s p l i t h i s e a r n i n g s w i t h c l a i m a n t . T h e r e f o r e , when Mrs. 
Dayton w r o t e a check payable t o R i c h a r d f o r " l a b o r , " she added 
c l a i m a n t ' s name as a n o t a t i o n on the check when she was i n f o r m e d 
by Mr. Dayton of t h e boys' arrangement. Claimant t e s t i f i e d t h a t 
t h i s check was one of many $70 payments he would s p l i t w i t h 
R i c h a r d every two weeks, and t h a t t h i s p a r t i c u l a r check was not i n 
payment f o r performance of a s p e c i f i c t a s k . The checks t h a t are a 
m a t t e r of r e c o r d do not bear out c l a i m a n t ' s t e s t i m o n y t h a t he and 
R i c h a r d r e c e i v e d $70 every o t h e r week. I n a d d i t i o n , t h i s 
t e s t i m o n y i s somewhat i n c o n s i s t e n t w i t h c l a i m a n t ' s e a r l i e r 
t e s t i m o n y t h a t he r e c e i v e d anywhere from $5 t o $35 every two weeks. 

On December 16, 1981 Mrs. Dayton wrote a s e r i e s of 
c o n s e c u t i v e l y numbered checks payable t o each one o f t h e Dayton 
c h i l d r e n , w i t h the e x c e p t i o n o f Ray, and t h e i r c o u s i n s , i n c l u d i n g 
c l a i m a n t . I n a d d i t i o n , Mrs. Dayton wrote a check t o her mother 
f o r $20 w i t h the n o t a t i o n t h a t i t was f o r " l a b o r . " Claimant 
t e s t i f i e d t h a t t h e check t h a t he r e c e i v e d i n t h e amount of $20 was 
payment f o r w o r k i n g on t h e d a i r y and t h a t i t was not r e c e i v e d as a 
g i f t . Mrs. Dayton t e s t i f i e d t h a t a l l of these checks were w r i t t e n 
as Christmas g i f t s t o t h e c h i l d r e n and were w r i t t e n i n v a r y i n g 
amounts depending upon each c h i l d ' s age. We b e l i e v e i t i s more 
l i k e l y t h a t t h i s $20 payment t o c l a i m a n t was, i n f a c t , a Christmas 
g i f t , and t h a t c l a i m a n t i s s i m p l y mistaken i n h i s a s s e r t i o n t o t h e 
c o n t r a r y . 

I 

ORS 656.027 s t a t e s t h a t a l l "workers" are " s u b j e c t w o r k e r s " 
u n l e s s they are s p e c i f i c a l l y excluded as such. ORS 656.005(28) 
d e f i n e s a "worker" as: 

"* * * [ A ] n y person, i n c l u d i n g a minor 
whether l a w f u l l y or u n l a w f u l l y employed who 
engages t o f u r n i s h s e r v i c e s f o r a 
r e m u n e r a t i o n , s u b j e c t t o d i r e c t i o n and 
c o n t r o l of an employer . . . ." 

ORS 656.005(14) d e f i n e s "employer" as: 

"* * * [ A ] n y person . . . who c o n t r a c t s t o 
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pay a r e m u n e r a t i o n f o r and secures t h e 
r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s of 
any person." 

Every employer employing one or more " s u b j e c t w o r k e r s " i n Oregon 
i s a " s u b j e c t employer." ORS 656.023. 

The Referee concluded t h a t t he Daytons were a " s u b j e c t 
employer" and t h a t c l a i m a n t was a " s u b j e c t worker" when he was 
i n j u r e d . We conclude t h a t t h e r e i s i n s u f f i c i e n t evidence o f an 
employer-employe r e l a t i o n s h i p i n t h i s case t o s u b s t a n t i a t e t h e 
c o n c l u s i o n t h a t t he Daytons were c l a i m a n t ' s "employer," or t h a t 
c l a i m a n t was a "worker." 

There are two fundamental elements which must be p r e s e n t i f 
an employer-employe r e l a t i o n s h i p i s t o be found: a c o n t r a c t o f 
h i r e between t h e p a r t i e s , e i t h e r express or i m p l i e d ; and a r i g h t 
o f c o n t r o l . Hix v. SAIF, 34 Or App 819, 825 ( 1 9 7 8 ) ; Oremus v. 
Ore. Pub. Co./Leibrand,~11 Or App 444, 446 (1 9 7 2 ) . I f t h e r e i s no 
c o n t r a c t , t h e r e can be no such r e l a t i o n s h i p . Oremus v. Ore. Pub. 
Co./Leibrand, s u p r a ; Smith v. SIAC, 144 Or 480 ( 1 9 3 3 ) ; V i e n t v. 
SIAC, 123 Or 334 (1 9 2 7 ) ; Landberg v. SIAC, 107 Or 498, 502 
( 1 9 2 3 ) . I n t h i s case, we f i n d no evidence o f any c o n t r a c t u a l 
r e l a t i o n s h i p — no body of r i g h t s and d u t i e s — e x i s t i n g between 
t h e Daytons and c l a i m a n t . 

I t i s c l e a r t o us t h a t c l a i m a n t never e n t e r e d i n t o an 
agreement w i t h e i t h e r Mr. or Mrs. Dayton whereby c l a i m a n t agreed 
t o p e r f o r m s e r v i c e s i n exchange f o r t h e money he r e c e i v e d . As 
c l a i m a n t t e s t i f i e d , he "got t h e j o b " h e l p i n g around t h e farm when 
he s t a r t e d h e l p i n g R i c h a r d w i t h some chores. There was never any 
d i s c u s s i o n between him and e i t h e r one of the Daytons c o n c e r n i n g 
"the j o b ; " and he f i r s t knew t h a t he was going t o be p a i d f o r 
h e l p i n g R i c h a r d w i t h h i s chores when R i c h a r d t o l d him t h a t he 
would s p l i t h i s check w i t h c l a i m a n t . We do not a t t r i b u t e any 
s i g n i f i c a n c e t o t h e f a c t t h a t Mr. Dayton knew t h a t h i s son was 
s h a r i n g h i s allowance w i t h c l a i m a n t , as t h e Referee a p p a r e n t l y 
d i d . Nor do we agree t h a t Mr. Dayton's f a i l u r e t o f o r b i d h i s son 
from s h a r i n g h i s allowance w i t h c l a i m a n t amounts t o a t a c i t 
a p p r o v a l of t h i s arrangement. I n any e v e n t , a l l o w i n g c l a i m a n t t o 
remain on t h e premises and share Richard's d a i l y c h o r e s , w i t h t h e 
knowledge t h a t R i c h a r d was s h a r i n g h i s allowance w i t h c l a i m a n t , 
does not amount t o an i m p l i e d c o n t r a c t between c l a i m a n t and t h e 
Daytons. 

Nor does the element of c o n t r o l e x i s t . A l t h o u g h Mr. Dayton 
t e s t i f i e d t h a t he might o c c a s i o n a l l y t e l l c l a i m a n t what t o do o r , 
as w i t h most c h i l d r e n , more f r e q u e n t l y what not t o do, we b e l i e v e 
t h a t t h i s was not an employer's e x e r c i s e o f c o n t r o l over an 
employe so much as i t was a f a t h e r / u n c l e t e l l i n g an a d o l e s c e n t how 
t o behave. 

We d i s a g r e e w i t h t h e Referee's c o n c l u s i o n t h a t t he employer 
f u r n i s h e d c l a i m a n t w i t h " s p e c i a l i t e m s " needed t o p e r f o r m h i s 
work. I t i s a f a c t t h a t t h e Daytons purchased a p a i r o f h i g h 
b o o t s , as w e l l as a w i n t e r j a c k e t f o r c l a i m a n t t o wear. The boots 
were kept a t the Dayton r e s i d e n c e and worn w h i l e c l a i m a n t was 
p l a y i n g , as w e l l as "working," around t h e d a i r y f a r m . The reason 
t h a t these items were purchased, not o n l y f o r c l a i m a n t but f o r h i s 
s i b l i n g s as w e l l , was t h a t t h e w i n t e r was c o l d , t h e ground was 
muddy, and the c h i l d r e n , i n c l u d i n g c l a i m a n t , o t h e r w i s e would not 
have had the proper a t t i r e f o r those c o n d i t i o n s . Claimant's 
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apparent s u g g e s t i o n t h a t t h e meals p r o v i d e d t o him and h i s 
s i b l i n g s a t t h e Dayton home were i n t h e n a t u r e o f "wages," see ORS 
656.005(27), o n l y serves t o h i g h l i g h t t h e weakness o f h i s case. 
Because c l a i m a n t and h i s s i b l i n g s were p r e s e n t when t h e f a m i l y s a t 
down t o i t s evening meal, t h e y a t e t o o . I t i s obvious t h a t 
c l a i m a n t was not regarded as an employe, but was regarded and 
t r e a t e d as p a r t o f t h e Dayton f a m i l y . 

A l t h o u g h t h i s case i s not on a l l f o u r s w i t h Hix v. SAIF, 34 
Or App 819 (1 9 7 8 ) , t h e c o u r t ' s s t atements c o n c e r n i n g t h e l a c k o f 
an employer/employe r e l a t i o n s h i p i n t h a t case seem s t r i k i n g l y 
r e l e v a n t i n t h i s case: 

"As we view t h e evi d e n c e , i t e s t a b l i s h e s 
t h a t c l a i m a n t ' s performance o f s e r v i c e s was 
g r a t u i t o u s . . . . [The employer] 
c o u l d . . . never r e l y i n advance on t h e 
c l a i m a n t ' s a v a i l a b i l i t y . While on t h e 
premises, i t i s t r u e t h a t t h e c l a i m a n t 
performed v a r i o u s 'chores' and s e r v i c e s f o r 
[ t h e e m p l o y e r ] , some o f them a t [ t h e 
employer's] r e q u e s t . However, [ t h e 
employer's] e x p e c t a t i o n t h a t h i s r e q u e s t s 
would be met was based s o l e l y upon t h e 
c o m p l i a n t n a t u r e o f the c l a i m a n t , n o t upon 
any b e l i e f on [ t h e employer's] p a r t t h a t he 
had a r i g h t t o d i r e c t or c o n t r o l t h e boy i n 
any manner o t h e r than as an owner o f t h e 
premises d i r e c t i n g anyone on t h e 
premises." 34 Or App a t 824. 

As t h e c o u r t found i n H i x , we f i n d i n t h i s case t h a t t h e r e i s 
i n s u f f i c i e n t evidence t o e s t a b l i s h e i t h e r an express or i m p l i e d 
c o n t r a c t between c l a i m a n t and the employer, or a r i g h t o f c o n t r o l 
i n t h e employer over c l a i m a n t . 

I I 

Even i f we were t o f i n d s u f f i c i e n t evidence o f an 
employer/employe r e l a t i o n s h i p , thus making c l a i m a n t a "worker," we 
n e v e r t h e l e s s would be unable t o conclude t h a t c l a i m a n t has 
e s t a b l i s h e d h i s s t a t u s as a s u b j e c t worker. As i n d i c a t e d above, 
ORS 656.027 p r o v i d e s t h a t a l l workers are s u b j e c t w o r k e r s , except 
those s p e c i f i c a l l y d e f i n e d as non s u b j e c t w o r k e r s . ORS 656.027(3) 
exempts "casual w o r k e r s " from t he s u b j e c t worker c a t e g o r y . That 
p r o v i s i o n s t a t e s : 

" A l l workers are s u b j e c t . . . except those 
n o n s u b j e c t workers d e s c r i b e d i n t h e 
f o l l o w i n g s u b s e c t i o n s : 
* * * * * * 

" ( 3 ) A worker whose employment i s c a s u a l 
and e i t h e r 

" ( a ) t he employment i s not i n t h e course o f 
t h e t r a d e , business or p r o f e s s i o n o f t h e 
employer; or 
" ( b ) t h e employment i s i n t h e course o f t h e 
t r a d e , business or p r o f e s s i o n of a 
no n s u b j e c t employer. 
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"For t h e purpose of t h i s s u b s e c t i o n , 
' c a s u a l ' r e f e r s o n l y t o employments where 
t h e work i n any 30-day p e r i o d , w i t h o u t 
r e g a r d t o t h e number o f workers employed, 
i n v o l v e s a t o t a l l a b o r c o s t o f l e s s than 
$200." 

C o n s t r u i n g t h e evidence i n t h e l i g h t most f a v o r a b l e t o 
c l a i m a n t , the most money t h a t c l a i m a n t r e c e i v e d i n any 30-day 
p e r i o d was $70. T h i s would f o l l o w from c l a i m a n t ' s t e s t i m o n y on 
c r o s s - e x a m i n a t i o n t h a t R i c h a r d r e c e i v e d $70 every two weeks and 
s p l i t t h e money w i t h c l a i m a n t . Thus, c l a i m a n t never earned t h e 
s t a t u t o r y minimum of $200 i n any 30-day p e r i o d . There i s no 
evidence t h a t t h e Daytons employed any o t h e r s u b j e c t workers. The 
r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s f a t h e r performed work f o r t h e 
employer; however, t h e evidence a l s o i n d i c a t e s t h a t c l a i m a n t ' s 
f a t h e r performed work as an independent c o n t r a c t o r , not as an 
employe. Claimant does not contend t h a t the Dayton c h i l d r e n were 
s u b j e c t w o r k e r s , and the r e c o r d does not w a r r a n t any such 
c o n c l u s i o n . Thus, t h e Daytons' " t o t a l l a b o r c o s t " was n e c e s s a r i l y 
l i m i t e d t o t h e money r e c e i v e d by c l a i m a n t . See Rodney R. Leech, 
36 Van N a t t a 1301 ( 1 9 8 4 ) . 

C l a i m a n t ' s "employment" was " c a s u a l , " and he, t h e r e f o r e , was 
not a s u b j e c t worker. The r e c o r d f a i l s t o e s t a b l i s h t h a t t h e 
Daytons employed any o t h e r i n d i v i d u a l s as s u b j e c t w orkers. Thus, 
th e Daytons were not s u b j e c t t o t h e Act as an employer. I t 
n e c e s s a r i l y f o l l o w s t h a t c l a i m a n t was a "casual worker," t o t h e 
e x t e n t he c o u l d be c o n s i d e r e d a "worker" a t a l l , employed i n t h e 
course of t h e business of a n o n s u b j e c t employer. T h e r e f o r e , 
c l a i m a n t i s not e n t i t l e d t o b e n e f i t s under the A c t . Bisbey v. 
T h e d f o r d , 68 Or App 200 ( 1 9 8 4 ) ; K o n e l l v. K o n e l l , 48 Or App 551 
( 1 9 8 0 ) . 

ORDER 

The Referee's o r d e r dated December 28, 1983 i s r e v e r s e d and 
t h e SAIF C o r p o r a t i o n ' s d e n i a l dated March 15, 1983 i s r e i n s t a t e d 
and a f f i r m e d . 

WINZEL L . HAMILTON, C l a i m a n t WCB 83-09143 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s F e b r u a r y 28, 1985 

O r d e r on R e v i e w 
Reviewed by Board Members McMurdo and Lewis. 

Cla i m a n t , who was not r e p r e s e n t e d by counsel a t h e a r i n g and 
i s not p r e s e n t l y r e p r e s e n t e d on r e v i e w , r e q u e s t s review o f Referee 
Galton's o r d e r which a f f i r m e d a February 15, 1983 D e t e r m i n a t i o n 
Order, upheld the i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
and denied c l a i m a n t ' s request f o r payment o f temporary t o t a l 
d i s a b i l i t y f o r t h e p e r i o d August 25, 1983 t h r o u g h September 4, 
1983. 

At t h e h e a r i n g c l a i m a n t waived a l l i s s u e s o t h e r than h i s 
p o s s i b l e e n t i t l e m e n t t o t h e above-referenced temporary t o t a l 
d i s a b i l i t y b e n e f i t s . On r e v i e w , c l a i m a n t r e i t e r a t e s t h a t t h i s 
temporary d i s a b i l i t y compensation i s t h e o n l y r e l i e f he i s s e e k i n g . 
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An a d d i t i o n a l i s s u e has a r i s e n by v i r t u e o f c l a i m a n t ' s t e n d e r 
of documentary evidence as p a r t o f h i s submission t o t h e Board. 
Th i s Board l a c k s a u t h o r i t y t o c o n s i d e r any e v i d e n t i a r y m a t e r i a l 
not made a m a t t e r o f r e c o r d b e f o r e t h e Referee. ORS 656.295(5); 
B a i l e y v. SAIF, 296 Or 41, 45 n. 3 (1983). T h e r e f o r e , we r e g a r d 
c l a i m a n t ' s submission as an a l t e r n a t i v e r e q u e s t t o remand t o t h e 
Referee f o r f u r t h e r evidence t a k i n g . 

We have a u t h o r i t y t o remand i f we determine t h a t a case has 
been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed or heard. The d e c i s i o n t o remand upon making such a 
f i n d i n g i s d i s c r e t i o n a r y . One of th e f a c t o r s we c o n s i d e r i n 
d e t e r m i n i n g whether a case has been i n c o m p l e t e l y or i n s u f f i c i e n t l y 
developed or heard i s whether t h e p r o f f e r e d a d d i t i o n a l e v i d e n t i a r y 
m a t e r i a l might change the r e s u l t reached by t h e Referee. 
C o n s i d e r i n g t h e a d d i t i o n a l e v i d e n t i a r y m a t e r i a l f o r t h i s purpose 
o n l y , we conclude t h a t even i f t h e Referee had t h e b e n e f i t o f t h i s 
e v i d e n c e , h i s c o n c l u s i o n r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o th e 
temporary d i s a b i l i t y c l a i m e d would have been t h e same. T h e r e f o r e , 
t h e r e c o r d has not been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed or heard, and c l a i m a n t ' s r e q u e s t f o r 
remand i s d e n i e d . 

On t h e m e r i t s o f c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l 
d i s a b i l i t y f rom August 26, 1983 t h r o u g h September 4, 1983, we are 
c o n s t r a i n e d t o agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t 
has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o these temporary d i s a b i l i t y 
b e n e f i t s . A c c o r d i n g l y , t h e Referee's o r d e r i s a f f i r m e d . 

The Board has r e c e i v e d the employer's Motion f o r R e c o n s i d e r a t i o n 
and Abatement o f our Order on Reuieui dated January 21, 1985. 

I n o r d e r t o a l l o w s u f f i c i e n t time t o con s i d e r the m o t i o n , the 
aboue noted Board order i s abated and c l a i m a n t i s requested t o f i l e 
a response t o the motion w i t h i n t e n days. 

IT IS SO ORDERED. 

KENNETH D. KIRKWOOD, C l a i m a n t WCB 83-09857 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The s e l f - i n s u r e d employer has requested r e c o n s i d e r a t i o n o f 
the Board's Order on Review dated January 2 1 , 1985. The Board 
i s s u e d i t s Order of Abatement February 6, 1985, r e q u e s t i n g t h a t 
c l a i m a n t submit h i s response. On February 19, 1985 th e Board 
r e c e i v e d c l a i m a n t ' s response along w i t h an a f f i d a v i t i n s u p p o r t o f 
h i s r e q u e s t t h a t h i s a t t o r n e y ' s fee award be i n c r e a s e d . 

Most o f th e employer's c o n t e n t i o n s c e n t e r on the w e i g h t we 
accorded Dr. H o l b e r t ' s o p i n i o n , as t r e a t i n g p h y s i c i a n . T h i s i s s u e 
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The Referee's o r d e r dated March 23, 1984 i s a f f i r m e d . 

KENNETH D. KIRKWOOD, C l a i m a n t 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s 
Cummins, e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-09857 
F e b r u a r y 6, 1985 
O r d e r o f Abatement 



has been t h o r o u g h l y discussed and analyzed i n the Board's Order on 
Review and w i l l not be r e p e a t e d . The f a c t t h a t Dr. H o l b e r t d i d 
not examine c l a i m a n t u n t i l a p p r o x i m a t e l y 37 days a f t e r c l a i m a n t ' s 
compensable r i g h t knee i n j u r y does not persuade us t h a t Dr. 
H o l b e r t should not be c o n s i d e r e d c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
P a r t i c u l a r l y where Dr. H o l b e r t had t r e a t e d c l a i m a n t ' s r i g h t knee 
problems on a more or l e s s c o n t i n u o u s b a s i s s i n c e 1967. I n 
a d d i t i o n , t h e f i n d i n g s of Dr. K e i z e r , t h e p h y s i c i a n who saw 
c l a i m a n t s h o r t l y a f t e r t h e compensable i n j u r y , l e n d f u r t h e r 
s u p p o r t t o t h e o p i n i o n of Dr. H o l b e r t . 

The employer a l s o contends t h a t the Board, i n r e v e r s i n g the 
Referee's o r d e r , d i d not d i s c u s s the Referee's r a t i o n a l e f o r 
a c c o r d i n g g r e a t e r w e i g h t t o the o p i n i o n of Dr. Puziss over t h e 
o p i n i o n of Dr. H o l b e r t . The Referee concluded t h a t n e i t h e r 
p h y s i c i a n was aware of c l a i m a n t ' s a p p r o x i m a t e l y t h r e e month r e t u r n 
t o work f o l l o w i n g the compensable i n j u r y . Consequently, t h e 
Referee found t h a t t h i s f a c t s t r e n g t h e n e d Dr. P u z i s s ' o p i n i o n t h a t 
t h e compensable i n j u r y d i d not m a t e r i a l l y c o n t r i b u t e t o t h e 
worsening of c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n and d i d not a i d Dr. 
H o l b e r t ' s o p i n i o n t h a t t h e compensable i n j u r y had m a t e r i a l l y 
c o n t r i b u t e d . 

We d i d not d i s c u s s t h e Referee's r a t i o n a l e i n our p r e v i o u s 
o r d e r because we chose a d i f f e r e n t mode f o r a n a l y z i n g t h e opposing 
m e d i c a l o p i n i o n s . Moreover, we are persuaded t h a t b o t h Dr. Puziss 
and Dr. H o l b e r t were aware t h a t c l a i m a n t had r e t u r n e d t o work f o r 
a s h o r t t i m e f o l l o w i n g h i s compensable i n j u r y . Not o n l y does Dr. 
H o l b e r t r e c o r d i n h i s c h a r t notes t h a t c l a i m a n t was r e t u r n i n g t o 
work, but i t was Dr. H o l b e r t who r e l e a s e d c l a i m a n t t o r e t u r n t o 
r e g u l a r work. Furthermore, Dr. H o l b e r t subsequently opined t h a t 
c l a i m a n t had not worked " s i g n i f i c a n t l y s i n c e " t h e compensable 
i n j u r y , not t h a t c l a i m a n t had never r e t u r n e d t o work. F i n a l l y , 
Dr. Puziss r e p o r t s t h a t he had reviewed c l a i m a n t ' s medical r e c o r d , 
which one would reasonably assume encompassed Dr. H o l b e r t ' s c h a r t 
notes and c l a i m a n t ' s work r e l e a s e . 

Based on t h e e f f o r t s expended and r e s u l t s o b t a i n e d , we 
conclude t h a t c l a i m a n t ' s a t t o r n e y ' s f e e award i s a p p r o p r i a t e . OAR 
438-47-010(2). 

A c c o r d i n g l y , we g r a n t t h e requests f o r r e c o n s i d e r a t i o n . On 
r e c o n s i d e r a t i o n , w i t h the above s u p p l e m e n t a t i o n s , t h e Board 
adheres t o and r e p u b l i s h e s i t s former o r d e r . 

IT IS SO ORDERED. 

This case i s b e f o r e the Board on remand from t h e Court of 
Appeals. The c o u r t has i n s t r u c t e d t h e Board t o d e t e r m i n e t h e 
amount of a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e t o be awarded 
c l a i m a n t and h i s a t t o r n e y on account o f t h e s e l f - i n s u r e d 
employer's unreasonable d e l a y i n s u b m i t t i n g c l a i m c l o s u r e 
i n f o r m a t i o n t o t h e E v a l u a t i o n D i v i s i o n . 

Now, t h e r e f o r e , t h e s e l f - i n s u r e d employer i s o r d e r e d t o pay 
t o c l a i m a n t a p e n a l t y i n a sum equal t o 25% of t h e permanent 
p a r t i a l d i s a b i l i t y compensation awarded by t h e D e t e r m i n a t i o n Order 
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HAROLD A. LEST E R , C l a i m a n t 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

WCB 82-08239 
F e b r u a r y 28, 1985 
O r d e r on Remand 



dated August 3 1 , 1982. The s e l f - i n s u r e d employer i s f u r t h e r 
o r d e r e d t o pay t o c l a i m a n t ' s a t t o r n e y a fe e i n t h e amount o f $350, 
i n a d d i t i o n t o t h e p e n a l t y awarded. 

IT IS SO ORDERED. 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , 
r e v i e w of Referee Brown's o r d e r which awarded an a d d i t i o n a l 48° 
(15%) unscheduled d i s a b i l i t y on review o f a D e t e r m i n a t i o n Order 
dated March 7, 1984 which awarded 48° (15%) unscheduled d i s a b i l i t y 
f o r i n j u r y t o c l a i m a n t ' s low back, and o t h e r w i s e a f f i r m e d t h a t 
D e t e r m i n a t i o n Order. SAIF contends t h a t the Referee's a d d i t i o n a l 
unscheduled award i s unwarranted and shou l d be r e v e r s e d . Claimant 
a p p a r e n t l y contends t h a t h i s " a g g r a v a t i o n as o f a p p r o x i m a t e l y 
February 25, 1984," w a r r a n t s c l a i m reopening f o r a worsened 
c o n d i t i o n p u r suant t o ORS 656.273. 

On t h e e x t e n t o f d i s a b i l i t y i s s u e , we a f f i r m . On t h e 
" a g g r a v a t i o n " i s s u e , we a f f i r m w i t h the f o l l o w i n g comments. 

At t h e h e a r i n g c l a i m a n t made a l t e r n a t i v e c o n t e n t i o n s o f 
premature c l a i m c l o s u r e / a g g r a v a t i o n . The Referee found t h a t 
c l a i m a n t ' s e x a c e r b a t i o n i n e a r l y 1984 c o n s t i t u t e d a waxing and 
waning o f h i s c h r o n i c low back c o n d i t i o n c o n s i s t e n t w i t h h i s l e v e l 
of permanent d i s a b i l i t y . See a l s o B i l l y Joe Jones, 36 Van N a t t a 
1230, 1233-35 ( 1 9 8 4 ) ; Kenneth L. E l l i o t t , 36 Van Natt a 1141, 1143 
(19 8 4 ) . T h e r e f o r e , t h e Referee denied the r e l i e f r e q u e s t e d . 

On review c l a i m a n t contends t h a t the evidence e s t a b l i s h e s an 
a g g r a v a t i o n . A l t h o u g h i t i s not e n t i r e l y c e r t a i n , i t appears t h a t 
c l a i m a n t ' s temporary, symptomatic f l a r e - u p o c c u r r e d i n l a t e 
F e b r u a r y / e a r l y March o f 1984, a t which time h i s c l a i m had not y e t 
been c l o s e d . Thus, i f c l a i m a n t ' s c o n d i t i o n worsened a t a l l , i t 
worsened p r i o r t o c l a i m c l o s u r e and not sometime t h e r e a f t e r . 
Under these c i r c u m s t a n c e s , t h e c l a i m would not be one f o r an 
a g g r a v a t i o n p u r s u a n t t o ORS 656.273. Rather, any c l a i m o f 
e n t i t l e m e n t t o a d d i t i o n a l temporary d i s a b i l i t y f o r t h e p e r i o d i n 
q u e s t i o n n e c e s s a r i l y p r e s e n t s an i s s u e a r i s i n g under t h e 
D e t e r m i n a t i o n Order, which t e r m i n a t e d temporary d i s a b i l i t y as of 
January 27, 1984. 

Co n s i d e r i n g t h e i s s u e i n i t s proper p r o c e d u r a l c o n t e x t , we 
f i n d no p e r s u a s i v e evidence i n d i c a t i n g t h a t c l a i m a n t ' s c o n d i t i o n 
was a n y t h i n g o t h e r than m e d i c a l l y s t a t i o n a r y on March 7, 1984, t h e 
date o f c l a i m c l o s u r e . See a l s o J e f f r e y B a r n e t t , 36 Van N a t t a 
1636, 1638 (1 9 8 4 ) . Nor do we f i n d t h a t the r e c o r d o t h e r w i s e 
e s t a b l i s h e s c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l temporary 
d i s a b i l i t y f o r any p e r i o d immediately p r e c e d i n g c l a i m c l o s u r e . 

RAYMOND J . MARLIN, C l a i m a n t 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e q a l , D e f e n s e A t t o r n e y 

WCB 84-03188 
F e b r u a r y 28, 1985 
O r d e r on R e v i e w 

ORDER 

The Referee's o r d e r dated August 6, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
i n c o n n e c t i o n w i t h the e x t e n t o f d i s a b i l i t y i s s u e , t o be p a i d by 



DONALD D. M I L L S , C l a i m a n t WCB 82-11411 
G r e e n , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer re q u e s t s review o f t h a t p o r t i o n o f 
Referee S t . M a r t i n ' s o r d e r which r e f u s e d t o a l l o w i t an o f f s e t f o r 
o v e r p a i d temporary d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e employer 
contends i t should be a l l o w e d an o f f s e t f o r temporary t o t a l 
d i s a b i l i t y b e n e f i t s p a i d c l a i m a n t a f t e r h i s a t t e n d i n g p h y s i c i a n 
d e c l a r e d him m e d i c a l l y s t a t i o n a r y . We agree. 

Claimant has had two compensable i n j u r i e s i n v o l v i n g h i s l e f t 
knee. He has undergone two a r t h r o s c o p i e s and a r e t i n a c u l a r 
r e l e a s e . I n February 1983, Dr. Kaesche, c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t , r e l e a s e d c l a i m a n t t o r e t u r n t o h i s r e g u l a r work. 
Claimant's r e g u l a r work was termed "ground work" and r e q u i r e d 
c l a i m a n t t o throw, handle and s t a c k wood. Claimant r e t u r n e d t o 
h i s "ground work" p o s i t i o n , which a l s o i n v o l v e d b e n d i n g , s q u a t t i n g 
and s t o o p i n g . 

On May 13, 1983 c l a i m a n t r e t u r n e d t o Dr. Kaesche c o m p l a i n i n g 
of l e f t knee d i f f i c u l t i e s . Dr. Kaesche noted more e f f u s i o n i n t h e 
knee, p r e s c r i b e d a foam rubber s p l i n t and i n s t r u c t e d c l a i m a n t t o 
r e p o r t back i n one week. Claimant r e t u r n e d on May 16 and 
requested a d e s c r i p t i o n of h i s l i m i t a t i o n s . Dr. Kaesche p r o v i d e d 
a l e t t e r s t a t i n g t h a t c l a i m a n t c o u l d walk f o r two hours and s t a n d 
f o r 6-8 hours, but should a v o i d s t a i r s i f p o s s i b l e . Dr. Kaesche 
f e l t c l a i m a n t c o u l d o c c a s i o n a l l y s t o o p , but s h o u l d not do any 
r e p e t i t i v e s q u a t t i n g , s t o o p i n g or heavy l i f t i n g . Claimant 
d e l i v e r e d t h e l e t t e r t o t h e employer, who acknowledged r e c e i p t o f 
i t on May 19. 

On May 18 c l a i m a n t and Dr. Kaesche reviewed t h e j o b 
d e s c r i p t i o n of the " r o l l b u c k " p o s i t i o n . The " r o l l b u c k " p o s i t i o n 
p r i m a r i l y r e q u i r e d pushing paper r o l l s which weighed a p p r o x i m a t e l y 
2000 pounds. Acc o r d i n g t o the j o b d e s c r i p t i o n , c l a i m a n t would be 
on h i s f e e t 90% of t h e workday, 50% of the day w a l k i n g and 
s t a n d i n g and 25% of the day s t o o p i n g . Some l i f t i n g was i n v o l v e d . 
(25-50 pounds 50 times a d a y ) . Dr. Kaesche f e l t c l a i m a n t would be 
a b l e t o handle t h e j o b because the l i f t i n g d i d not n e c e s s i t a t e 
deep knee s q u a t s . Dr. Kaesche signed and w r o t e t h e words "OK W.C. 
Kaesche, MD 5/18/83" on a copy of the j o b d e s c r i p t i o n . The copy 
of t h e j o b d e s c r i p t i o n a l s o c o n t a i n e d Dr. Kaesche's conformed 
s i g n a t u r e dated June 2, 1982, a t which time t h e d o c t o r had not 
r e l e a s e d c l a i m a n t t o p e r f o r m t h e " r o l l b u c k " p o s i t i o n . 

Claimant d e l i v e r e d t h e signed j o b d e s c r i p t i o n t o h i s 
employer. Requesting t h a t c l a i m a n t r e c e i v e a second o p i n i o n , t h e 
employer arranged an independent medical e x a m i n a t i o n f o r him w i t h 
Dr. Rosenbaum. The e x a m i n a t i o n took p l a c e on June 6, 1983. 
N o t i n g obvious e f f u s i o n i n c l a i m a n t ' s l e f t knee, Dr. Rosenbaum 
opined t h a t c l a i m a n t ' s c o n d i t i o n was not s t a t i o n a r y . Dr. 
Rosenbaum p r e d i c t e d t h a t c l a i m a n t would be a b l e t o engage i n any 
o c c u p a t i o n t h a t d i d not e n t a i l repeated bending o f t h e l e f t knee. 

By l e t t e r dated J u l y 6, 1983 Dr. Kaesche co n c u r r e d w i t h Dr. 
Rosenbaum's e x a m i n a t i o n except he f e l t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . Dr. Kaesche ackowledged the l e f t knee's c o n t i n u i n g 
e f f u s i o n , but f e l t c l a i m a n t ' s c o n d i t i o n had p l a t e a u e d . 
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On J u l y 19, 1983 t h e employer s u b m i t t e d Form 1503, r e q u e s t i n g 
c l a i m c l o s u r e . The employer e r r o n e o u s l y i n d i c a t e d t h a t c l a i m a n t 
had r e t u r n e d t o work on J u l y 12. 

By l e t t e r dated August 1 1 , 1983 Dr. Kaesche opined t h a t 
c l a i m a n t c o u l d a t t e m p t t h e " r o l l b u c k " p o s i t i o n . Dr. Kaesche noted 
t h a t c l a i m a n t had a d v i s e d him t h a t he had performed t h e p o s i t i o n ' s 
d u t i e s b e f o r e . Dr. Kaesche noted a s i g n i f i c a n t d i f f e r e n c e between 
the j o b d e s c r i p t i o n s he had r e c e i v e d on May 18, 1983 and J u l y 25, 
1983. The " J u l y " d e s c r i p t i o n a p p a r e n t l y was not i n t r o d u c e d i n t o 
e v i d e nce. 

A D e t e r m i n a t i o n Order i s s u e d August 15, 1983, awarding 
c l a i m a n t t i m e l o s s b e n e f i t s t h r o u g h J u l y 6, 1983. R e c e i v i n g a 
copy of the ord e r on August 16, the employer t e r m i n a t e d t i m e l o s s 
payments e f f e c t i v e t h a t d a t e . 

At h e a r i n g t he employer requested an o f f s e t f o r t h e o v e r p a i d 
t i m e l o s s . The Referee d i s a l l o w e d t h e r e q u e s t , c o n c l u d i n g t h a t 
c l a i m a n t was e n t i t l e d t o time l o s s b e n e f i t s u n t i l August 16, 
1983. The Referee reasoned t h a t c l a i m a n t was a v a i l a b l e f o r work 
and was p r e v e n t e d from doing so due t o t h e employer's r e f u s a l , 
pending t h e a c q u i s i t i o n o f a d d i t i o n a l m edical i n f o r m a t i o n . 

We f i n d t h a t t h e employer i s e n t i t l e d t o an o f f s e t . Claims 
s h o u l d not be c l o s e d or temporary d i s a b i l i t y compensation 
t e r m i n a t e d i f t h e worker's c o n d i t i o n has not become m e d i c a l l y 
s t a t i o n a r y . ORS 656.268(1). When the i n j u r e d worker's c o n d i t i o n 
has become m e d i c a l l y s t a t i o n a r y t h e employer s h a l l n o t i f y t h e 
E v a l u a t i o n D i v i s i o n and c l a i m a n t and request t h a t t h e c l a i m be 
examined and f u r t h e r compensation, i f any, be det e r m i n e d . ORS 
656.268(2). I f t h e a t t e n d i n g p h y s i c i a n has not approved t h e 
worker's r e t u r n t o r e g u l a r employment, t h e employer must c o n t i n u e 
t o pay temporary t o t a l d i s a b i l i t y u n t i l t e r m i n a t i o n i s a u t h o r i z e d 
by t h e E v a l u a t i o n D i v i s i o n . ORS 656.268(2). 

Dr. Kaesche, as a t t e n d i n g p h y s i c i a n , has persuaded us t h a t 
c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on J u l y 6, 1983. 
Thus, t h e employer was j u s t i f i e d i n r e q u e s t i n g c l a i m c l o s u r e . 
A l t h o u g h t h e employer i n c o r r e c t l y a d v i s e d t h e E v a l u a t i o n 
Department t h a t c l a i m a n t had r e t u r n e d t o work on J u l y 12, i t 
c o n t i n u e d t o pay t i m e l o s s u n t i l August 16, when i t r e c e i v e d 
n o t i c e t h a t c l a i m c l o s u r e was a u t h o r i z e d . Consequently, t h e 
employer's t e r m i n a t i o n o f temporary b e n e f i t s was a p p r o p r i a t e . 
Since an overpayment was c r e a t e d and t h e employer has requested 
p r i o r a u t h o r i z a t i o n , i t i s e n t i t l e d t o an o f f s e t . Forney v. 
Western S t a t e s Plywood, 66 Or App 155 (19 8 3 ) . 

Claimant argues t h a t by r e q u e s t i n g a second o p i n i o n , a f t e r 
h i s a t t e n d i n g p h y s i c i a n had a l r e a d y r e l e a s e d him t o work, t h e 
employer i s r e s p o n s i b l e f o r t h e r e s u l t i n g overpayment and s h o u l d 
not be e n t i t l e d t o an o f f s e t . Moreover, he contends t h a t t h e 
employer s h i r k e d i t s d u t y , under ORS 656.340, t o a s s i s t t h e worker 
i n r e t u r n i n g t o work. We d i s a g r e e . Given the a m b i g u i t y 
c o n c e r n i n g c l a i m a n t ' s r e s t r i c t i o n s , we b e l i e v e t h e employer was 
j u s t i f i e d i n seeki n g an independent o p i n i o n . Claimant had o n l y 
r e t u r n e d t o r e g u l a r work f o r t h r e e months, when h i s l e f t knee 
d i f f i c u l t i e s r e c u r r e d i n May 1983. Moreover, Dr. Kaesche's May 16 
l e t t e r r e g a r d i n g c l a i m a n t ' s l i m i t a t i o n s and t h e May 18 " r o l l b u c k " 
j o b d e s c r i p t i o n d i v e r g e i n s e v e r a l s i g n i f i c a n t areas. 
S p e c i f i c a l l y , c l a i m a n t ' s l i f t i n g , s t o o p i n g , w a l k i n g and s t a n d i n g 
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c a p a b i l i t i e s are i n c o n s i s t e n t . F i n a l l y , Dr. Kaesche's s i g n a t u r e s 
on t h e May 18 j o b d e s c r i p t i o n , one a u t h o r i z i n g and one n o t , 
f u r t h e r c o n t r i b u t e d t o the a l r e a d y ambiguous s i t u a t i o n . 

Under these c i r c u m s t a n c e s we do not p e r c e i v e t h e employer's 
a c t i o n s as r e s i s t i n g c l a i m a n t ' s r e t u r n t o work. Rather, we 
p e r c e i v e t h e employer's a c t i o n s as an e n t i r e l y reasonable a t t e m p t 
t o d etermine e x a c t l y what c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s were 
and whether those r e s t r i c t i o n s c o u l d be accommodated w i t h i n t h e 
" r o l l b u c k " p o s i t i o n . 

ORDER 

The Referee's o r d e r dated A p r i l 1 1 , 1984 i s r e v e r s e d i n 
p a r t . The s e l f - i n s u r e d employer i s e n t i t l e d t o an o f f s e t o f 
$1,834.17 f o r o v e r p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s p a i d 
between J u l y 6, 1983 and August 15, 1983. 

CALVIN L . MUNYON, C l a i m a n t WCB 83-07197 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n o f 
Referee Michael Johnson's o r d e r s e t t i n g a s i d e i t s October 5, 1983 
d e n i a l of c l a i m a n t ' s c l a i m f o r medical b e n e f i t s i n c o n n e c t i o n w i t h 
h i s 1983 l e f t knee s u r g e r y . I n a d d i t i o n , c l a i m a n t contends t h a t 
t h e Referee e r r e d i n u p h o l d i n g SAIF'.s J u l y 20, 1983 a g g r a v a t i o n 
d e n i a l . 

The Board a f f i r m s and adopts t h a t p o r t i o n of t h e Referee's 
or d e r u p h o l d i n g t h e J u l y 20, 1983 a g g r a v a t i o n d e n i a l . 

Claimant was compensably i n j u r e d when he s l i p p e d and f e l l on 
January 5, 1979, t w i s t i n g h i s r i g h t l e g and l a n d i n g on h i s r i g h t 
kneecap. Dr. K e n d a l l performed r i g h t knee s u r g e r i e s i n A p r i l and 
June 1979. L e f t knee problems were f i r s t mentioned i n t h e m e d i c a l 
r e p o r t dated August 17, 1979. Dr. K e n d a l l then w r o t e : 

"The p a t i e n t now complains of p a i n a l s o 
over t h e p o s t e r o l a t e r a l ! ! [ s i c ] aspect of t h e 
l e f t knee which may s i m p l y be muscle 
s t r a i n / s p r a i n a long the i l e o t i b i a l band and 
l a t e r a l h a m s t r i n g secondary t o f a v o r i n g t h e 
r i g h t lower e x t r e m i t y , p l a c i n g more s t r e s s 
on the l e f t s i d e . 

"Examination of t h e l e f t knee i s 
unremarkable." 

Dr. Wilson r e p o r t e d t h a t on September 20, 1979 he examined 
c l a i m a n t c o n c e r n i n g "an i n j u r y t o h i s knees on the j o b on 
January 5, 1979." (Emphasis added.) He subsequently took over 
c l a i m a n t ' s care and performed f u r t h e r s u r g e r y on t h e r i g h t knee i n 
November 1979. Claimant attempted work as a n i g h t watchman i n 
l a t e 1981 and e a r l y 1982, but had t o q u i t a f t e r about two months 
due t o problems w i t h h i s knees. A s t i p u l a t i o n dated October 19, 
1981 brought c l a i m a n t ' s t o t a l awards i n c o n n e c t i o n w i t h t h e 
January 1979 i n j u r y t o 35% unscheduled back d i s a b i l i t y , 60% 
scheduled r i g h t l e g d i s a b i l i t y and n e a r l y 13% scheduled- l e f t l e g 
d i s a b i l i t y . 
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F o l l o w i n g Dr. Wilson's r e t i r e m e n t , Dr. Matthews took over 
c l a i m a n t ' s c a r e . I n h i s October 26, 1981 r e p o r t Dr. Matthews 
a t t r i b u t e d most o f c l a i m a n t ' s d i f f i c u l t i e s t o l o n g - s t a n d i n g 
d e g e n e r a t i v e changes e s s e n t i a l l y u n r e l a t e d t o t h e 1979 i n d u s t r i a l 
i n j u r y . 

Claimant r e t u r n e d t o Dr. K e n d a l l ' s care i n September 1983. 
Dr. K e n d a l l noted t h a t t h e r i g h t knee had a p p a r e n t l y s t a b i l i z e d . 
He s t a t e d : 

" Current problem i s l o c k i n g , i n t e r m i t t e n t 
g i v i n g way and a n t e r o m e d i a l j o i n t l i n e p a i n 
i n t h e l e f t knee, u n r e l a t e d t o a s i n g l e 
episode o f trauma." 

Dr. K e n d a l l diagnosed a p r o b a b l e d e g e n e r a t i v e t e a r of t h e m e d i a l 
meniscus of t h e l e f t knee. A p a r t i a l a r t h r o s c o p i c m e d i a l 
meniscectomy was performed on September 15, 1983. SAIF 
su b s e q u e n t l y denied b e n e f i t s w i t h r e s p e c t t o t h e s u r g e r y . 

Dr. Wilson reexamined c l a i m a n t on January 17, 1984. He 
s t a t e d t h a t t h e d e g e n e r a t i v e changes i n bo t h knees were i n a l l 
p r o b a b i l i t y p o s t t r a u m a t i c . Based on an e x a m i n a t i o n and a re v i e w 
of t h e p e r t i n e n t m edical r e p o r t s , Dr. Wilson opined t h a t 
c l a i m a n t ' s l e f t knee c o n d i t i o n was connected f a i r l y d e f i n i t e l y by 
h i s t o r y t o h i s January 1979 i n j u r y . He s t a t e d : "There a p p a r e n t l y 
has not been t o o much d i s p u t e about t h i s from t he v a r i o u s 
examining d o c t o r s and I thus would f e e l t h a t i t r e p r e s e n t s a p a r t 
of t h e c l a i m . " 

Dr. Matthews r e p o r t e d on February 15, 1984 t h a t t h e 
p r o b a b i l i t y was t h a t t h e l e f t knee symptoms were r e l a t e d t o 
d e g e n e r a t i v e problems r a t h e r than t o a 1979 i n j u r y . 

Dr. K e n d a l l r e p o r t e d on February 2 1 , 1984: 

"To t h e best of my r e c o l l e c t i o n i n having 
reviewed a l l of my rec o r d s r e g a r d i n g t h i s 
i n d i v i d u a l , I f i n d no r e f e r e n c e t o a s i n g l e 
episode of trauma or i n d u s t r i a l a c c i d e n t 
t h a t might have caused t h e p a r r o t - [ b ] e a k 
t e a r o f the medial meniscus, l e f t knee, 
e x c i s e d 9/15/83. 

" I f e e l t h e r e i s some j u s t i f i c a t i o n f o r t h e 
p a t i e n t ' s c o n t e n t i o n t h a t h i s l e f t knee 
problem might be r e l a t e d t o a d d i t i o n a l 
s t r e s s p l a c e d on t h e e x t r e m i t y as a r e s u l t 
of t h e m u l t i p l e s u r g e r i e s r i g h t knee 
performed 1979 t h r o u g h 1981. This may have 
advanced the o t h e r w i s e age c o m p a t i b l e 
d e g e n e r a t i v e changes he has of t h e l e f t 
m e d i a l compartment and would, t h e r e f o r e , 
i m p l y an i n d i r e c t r e l a t i o n s h i p between t h e 
January 5, 1979 i n j u r y t o t h e r i g h t knee 
and t h e subsequent n e c e s s i t y f o r an 
a r t h r o s c o p i c medial meniscectomy, l e f t 
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knee. However, I am unable t o s t a t e w i t h 
m e d i c a l c e r t a i n t y t h a t the l e f t knee 
problem r e s u l t e d from a t t e m p t s t o p r o t e c t 
t h e r i g h t knee and suggest t h a t the 
q u e s t i o n i s c o n j e c t u r a l . " 

Dr. Matthews subsequently t e s t i f i e d t h a t he had no b a s i s t o 
d i s a g r e e w i t h Dr. K e n d a l l ' s having not i d e n t i f i e d a t r a u m a t i c 
i n j u r y t o t h e l e f t knee. Assuming t h a t c l a i m a n t d i d not bang or 
t w i s t h i s l e f t knee, Dr. Matthews s t a t e d t h a t he would conclude 
t h a t t h e symptoms were not r e l a t e d t o t h e work i n j u r y . 

We f i n d Dr. K e n d a l l ' s r e p o r t s p a r t i c u l a r l y p e r s u a s i v e . A 
number of the o t h e r medical r e p o r t s , most n o t a b l y those o f 
Dr. W i l s o n , appear based on a f a l s e h i s t o r y of t r a u m a t i c i n j u r y t o 
t h e l e f t knee i n the January 5, 1979 f a l l . We accord those 
r e p o r t s s u b s t a n t i a l l y l e s s w e i g h t . See e.g., Steven F. Taafe, 36 
Van N a t t a 1634 ( 1 9 8 4 ) . Claimant has not shown a m a t e r i a l c a u s a l 
r e l a t i o n s h i p between t h e work i n j u r y and t h e l e f t knee c o n d i t i o n 
r e q u i r i n g s u r g e r y i n 1983. A c c o r d i n g l y , we r e i n s t a t e SAIF's 
October 5, 1983 d e n i a l . 

ORDER 

The Referee's order dated August 24, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s October 5, 1983 
medical c l a i m d e n i a l i s r e i n s t a t e d and approved. We a f f i r m t h a t 
p o r t i o n of the Referee's order u p h o l d i n g SAIF's J u l y 2 1 , 1983 
a g g r a v a t i o n d e n i a l . 

JOHN [). OUESINBERRY, C l a i m a n t WCB 83-04157 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review of Referee Tuhy's or d e r which 
g r a n t e d c l a i m a n t an award f o r 48° (15%) unscheduled d i s a b i l i t y on 
review of a D e t e r m i n a t i o n Order which awarded no compensation f o r 
permanent d i s a b i l i t y i n c o n n e c t i o n w i t h c l a i m a n t ' s low back 
i n j u r y . The i n s u r e r contends t h a t c l a i m a n t i s e n t i t l e d t o no 
compensation f o r permanent d i s a b i l i t y . 

On our de novo r e v i e w , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d 
h i s e n t i t l e m e n t t o a minimal permanent d i s a b i l i t y award. We f i n d 
t h e Referee's award e x c e s s i v e and modify h i s o r d e r a c c o r d i n g l y . 

Claimant was 21 years o l d a t the t i m e of h e a r i n g . He was 
employed by K e l l y S e r v i c e s , I n c . , as a temporary employe assigned 
t o G a l v a n i z e r ' s Company. He had been working a t G a l v a n i z e r ' s f o r 
a p p r o x i m a t e l y t e n days when he s u s t a i n e d t h e i n j u r y i n q u e s t i o n . 
He was l i f t i n g a heavy metal p l a t e , e s t i m a t e d t o weigh between 100 
and 200 pounds, when he f e l t a sharp p a i n i n h i s lower back. 
Al t h o u g h he had experienced a " t i r e d back" p r e v i o u s l y on o c c a s i o n , 
he had no h i s t o r y of a p r i o r back i n j u r y r e q u i r i n g m e d i c a l 
a t t e n t i o n or absence from work. 

The c l a i m was accepted as one f o r a d i s a b l i n g i n j u r y . 
Claimant i n i t i a l l y sought t r e a t m e n t w i t h c h i r o p r a c t o r Blackman, 
who diagnosed lumbar s p r a i n and s p i n a l s u b l u x a t i o n s . He a l s o 
sought t r e a t m e n t w i t h Dr. T o r r e s , a medical d o c t o r who appears t o 
s p e c i a l i z e i n " i n d u s t r i a l / o c c u p a t i o n a l medicine." Dr. T o r r e s 
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became c l a i m a n t ' s p r i m a r y a t t e n d i n g p h y s i c i a n . He diagnosed low 
back m y o f a s c i a l s t r a i n and p r e s c r i b e d a back s u p p o r t , p h y s i c a l 
t h e r a p y and o r a l a n t i - i n f l a m m a t o r y m e d i c a t i o n . Because c l a i m a n t 
c o n t i n u e d t o be symptomatic/ Dr. T o r r e s r e f e r r e d c l a i m a n t t o Dr. 
No'all, an o r t h o p e d i c p h y s i c i a n , f o r e v a l u a t i o n and t r e a t m e n t . 

Dr. N o a l l f i r s t examined c l a i m a n t on October 4, 1982, 
a p p r o x i m a t e l y t h r e e months p o s t - i n j u r y . He diagnosed l u m b o s a c r a l 
s t r a i n w i t h no o b j e c t i v e f i n d i n g s . His assessment i n c l u d e d t h e 
o b s e r v a t i o n t h a t c l a i m a n t , " [ I ] s not a p a r t i c u l a r l y b i g ^ i n d i v i d u a l 
and i t may be t h a t he b a s i c a l l y has an overuse t y p e o f %yndrome. 
I t h i n k t h i s i s p r o b a b l y t h e most l i k e l y . I t h i n k he c o u l d do 
l i g h t work a t t h e p r e s e n t t i m e . * * * I would expect him t o reach 
a m e d i c a l l y s t a t i o n a r y p o i n t w i t h i n s i x weeks from now." Dr. 
N o a l l became c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . 

On November 1, 1982, Dr. N o a l l r e l e a s e d c l a i m a n t f o r l i g h t 
d u t y as of November 15, 1982. No l i g h t d u t y was a v a i l a b l e t h r o u g h 
K e l l y S e r v i c e s , however; t h e r e f o r e , c l a i m a n t remained o f f work. 
On February 1 1 , 1983, Dr. N o a l l r e p o r t e d t o t h e i n s u r e r t h a t he 
planned no f u r t h e r t r e a t m e n t f o r c l a i m a n t . Since he d i d not 
p e r f o r m c l o s i n g e v a l u a t i o n s f o r h i s own p a t i e n t s , he recommended 
an independent medical e x a m i n a t i o n i n o r d e r t o e f f e c t c l a i m 
c l o s u r e . 

Claimant was examined by Dr. Long on March 4, 1983. He found 
c l a i m a n t ' s c o n d i t i o n s t a t i o n a r y w i t h no o b j e c t i v e f i n d i n g s "on 
which t o base an e s t i m a t e of permanent impairment." On the b a s i s 
of c l a i m a n t ' s c o n t i n u i n g m i l d symptoms, however, he c o n s i d e r e d 
c l a i m a n t as h a v i n g s u s t a i n e d a " s l i g h t permanent impairment" as a 
r e s u l t of h i s i n d u s t r i a l i n j u r y . He a l s o observed t h a t c l a i m a n t ' s 
" i n a b i l i t y t o r e t u r n t o normal and f u l l a c t i v i t y may r e f l e c t 
f a c t o r s [ o t h e r ] t h a n s i m p l y t h e work exposure of J u l y 1982." He 
i n d i c a t e d h i s b e l i e f t h a t c l a i m a n t ' s s u b j e c t i v e symptoms d i d not 
r e f l e c t permanent impairment i n excess o f 1% o f t h e "whole man." 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated A p r i l 5, 
1983, w i t h no award f o r permanent d i s a b i l i t y . 

Dr. Post, an o r t h o p e d i c surgeon who e v a l u a t e d c l a i m a n t on 
r e f e r r a l from Dr. T o r r e s i n October of 1983, i n d i c a t e d t h e r e was 
no permanent p a r t i a l impairment on t h e b a s i s of h i s e x a m i n a t i o n ; 
Dr. Post s u b s e q u e n t l y r e p o r t e d h i s s u s p i c i o n t h a t secondary g a i n s 
might be a f a c t o r i n c l a i m a n t ' s c o n t i n u i n g c o m p l a i n t s . He formed 
the i m p r e s s i o n t h a t c l a i m a n t had experienced back problems p r i o r 
t o t h i s i n d u s t r i a l i n j u r y . As p r e v i o u s l y i n d i c a t e d , however, 
c l a i m a n t ' s p r e - i n j u r y back symptoms were not of s i g n i f i c a n t 
measure. 

* The r e c o r d r e f l e c t s c h r o n i c low back symptoms of a r e l a t i v e l y 
m i l d n a t u r e . A l t h o u g h p r e s e n t , c l a i m a n t ' s i n j u r y - r e l a t e d 
impairment i s v e r y s l i g h t . 

Claimant i s not capable o f r e t u r n i n g t o t h e heavy work which 
r e s u l t e d i n h i s back i n j u r y . However, we very s e r i o u s l y doubt 
t h a t he was capable of p h y s i c a l l y p e r f o r m i n g t h a t t y p e xif work i n 
the f i r s t p l a c e . None o f c l a i m a n t ' s p r i o r work h i s t o r y , o f which 
t h e r e i s l i t t l e , i n v o l v e s employment t h a t would be c o n s i d e r e d 
heavy i n n a t u r e . Claimant has had a f a i r degree o f e x p e r i e n c e i n 
r e s t a u r a n t work, i n c l u d i n g work as a bus boy, a w a i t e r and i n f o o d 
p r e p a r a t i o n . He a l s o has had experience i n a c l e r i c a l , 
r e c o r d - k e e p i n g c a p a c i t y . Since h i s i n j u r y , he has been capable o f 
w o r k i n g w i t h h i s b r o t h e r i n commercial and r e s i d e n t i a l p a i n t i n g . 
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We f i n d t h a t c l a i m a n t i s capable of p e r f o r m i n g work i n t h e 
medium c a t e g o r y . Furthermore, i n view of c l a i m a n t ' s s l i g h t b u i l d 
and t h e comments of s e v e r a l examining p h y s i c i a n s c o n c e r n i n g h i s 
work c a p a b i l i t i e s , i n d e p e n d e n t l y o f the c o n s i d e r a t i o n s p e r t i n e n t 
t o h i s i n d u s t r i a l i n j u r y , we f i n d t h a t even b e f o r e t h i s i n j u r y , 
c l a i m a n t p r o b a b l y l a c k e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m work of 
a heavy n a t u r e on a r e g u l a r , s u s t a i n e d b a s i s . The law r e q u i r e s 
t h a t we c o n s i d e r c l a i m a n t ' s c a p a b i l i t i e s b e f o r e h i s i n d u s t r i a l 
i n j u r y and compare them w i t h h i s r e s i d u a l f u n c t i o n a l c a p a b i l i t i e s 
a f t e r h i s i n j u r y . ORS 656.214(5). I n t h i s case, c l a i m a n t ' s p r i o r 
work h i s t o r y and t h e s t a t e m e n t s o f s e v e r a l examining p h y s i c i a n s 
a l l t e n d t o i n d i c a t e t h a t c l a i m a n t ' s p r e - i n j u r y f u n c t i o n a l 
c a p a c i t y was f o r work i n the medium c a t e g o r y , and t h a t t h e heavy 
work which l e d t o t h i s i n j u r y a c t u a l l y was beyond h i s c a p a c i t y . 
Thus, c l a i m a n t ' s p o s t - i n j u r y r e s i d u a l f u n c t i o n a l c a p a c i t y equals 
h i s p r e - i n j u r y f u n c t i o n a l c a p a c i t y . See OAR 436-65-605. 

N e v e r t h e l e s s , t h e f a c t of t h e m a t t e r i s t h a t c l a i m a n t d i d 
p e r f o r m heavy work and, as a r e s u l t of the e x c e s s i v e s t r a i n on h i s 
back, s u s t a i n e d a m i l d s t r a i n , t he r e s i d u a l s of which are now 
c h r o n i c , a l b e i t m i n i m a l . Combining t h i s minimal impairment 
f i n d i n g w i t h r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , i n c l u d i n g t h e 
f a c t t h a t c l a i m a n t has a t e n t h grade e d u c a t i o n , we f i n d and h o l d 
t h a t c l a i m a n t i s e n t i t l e d t o an award of 16° f o r 5% unscheduled 
d i s a b i l i t y f o r t h i s i n j u r y t o h i s low back. 

ORDER 

The Referee's order dated June 15, 1984 i s m o d i f i e d . I n l i e u 
of t he Referee's award of 48° f o r 15% unscheduled d i s a b i l i t y , 
c l a i m a n t i s awarded 16° f o r 5% unscheduled d i s a b i l i t y f o r i n j u r y 
t o t h e low back. 

TIM A. ROSE, C l a i m a n t WCB 84-03928 & 84-05405 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y F e b r u a r y 28, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee Baker's 
or d e r which upheld the SAIF C o r p o r a t i o n ' s March 1, 1984 d e n i a l of 
c l a i m a n t ' s new i n j u r y c l a i m and d i r e c t e d t h a t c l a i m a n t ' s r i g h t 
knee c o n d i t i o n c o n t i n u e t o be processed as an a g g r a v a t i o n of 
c l a i m a n t ' s compensable 1978 i n j u r y . 

C l a i m a n t , a t i m b e r c u t t e r , compensably i n j u r e d h i s r i g h t knee 
on May 20, 1978, when he t w i s t e d i t w h i l e jumping o f f a l o g . A 
r i g h t m edial meniscectomy was performed on January 9, 1979. On 
September 10, 1979 t h e t r e a t i n g d o c t o r r e p o r t e d f u l l range o f 
motion and good muscle s t r e n g t h i n the knee. He d e c l a r e d t h e knee 
r e h a b i l i t a t e d and h e a l e d w i t h e s s e n t i a l l y no l i m i t a t i o n s . A 
D e t e r m i n a t i o n Order dated October 10, 1979 awarded 5% scheduled 
d i s a b i l i t y f o r l o s s of the r i g h t l e g . 

Claimant r e t u r n e d t o the woods. He performed e s s e n t i a l l y t h e 
same d u t i e s as b e f o r e the i n j u r y w i t h o u t s i g n i f i c a n t d i f f i c u l t y 
u n t i l l a t e 1982 or e a r l y 1983, when he hyperextended h i s knee. 
Altho u g h he e x p e r i e n c e d some p a i n , a f t e r a weekend's r e s t he 
resumed h i s u s u a l work. Claimant n e i t h e r saw a d o c t o r nor f i l e d a 
c l a i m a t t h a t t i m e . 
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On about January 3, 1984 c l a i m a n t s l i p p e d and f e l l a g a i n s t a 
steep bank/ a g a i n t w i s t i n g h i s r i g h t knee. He c o n t i n u e d w o r k i n g 
f o r a few days. Due t o i n c r e a s i n g s w e l l i n g and d e c r e a s i n g 
m o b i l i t y , he t h e n took a few days o f f . A f t e r r e t u r n i n g t o work he 
e x p e r i e n c e d a severe p a i n i n h i s knee w h i l e s i t t i n g on h i s 
haunches. 

Unable t o c o n t i n u e w o r k i n g , c l a i m a n t saw Dr. Freudenberg on 
January 9, 1984. Dr. Freudenberg performed a r t h r o s c o p i c s u r g e r y 
on January 17, 1984, removing a one c e n t i m e t e r oblong reose body 
and m u l t i p l e s m a l l e r ones. On February 7, 1984 he r e p o r t e d : 

: j - "From an o b j e c t i v e p o i n t of view h i s * 
" i n t r a - a r t i c u l a r f i n d i n g s and x-ray f i n d i n g s 
" i ; show e a r l y d e g e n e r a t i v e j o i n t disease o f 

the r a d i a l compartment w i t h s p u r r i n g and 
th e r e c e n t problem was t h a t of a l o o s e body 
noted i n the knee. This was removed 
t h r o u g h t h e a r t h r o s c o p e and he i s 
c o n v a l e s c i n g s a t i s f a c t o r i l y from t h i s . He, 
however, has t r i e d t o go back t o work i n 
t h e woods. He worked f o r a h a l f a day on 
February 2, 1984. P r i o r t o w o r k i n g he f e l t 
t h a t he c o u l d handle i t , however, h i s knee 
was v e r y p a i n f u l e s p e c i a l l y i n t h e m e d i a l 
aspect and he had t o q u i t w o r k i n g because 
of p a i n and has not worked s i n c e . At t h e 
p r e s e n t time he i s a u t h o r i z e d f o r time l o s s 
from February 3 u n t i l h i s next appointment 
i n t h r e e weeks. . . . 

" I n my o p i n i o n h i s i n j u r y one year ago i s 
p r o b a b l y an a g g r a v a t i o n of h i s o l d problem 
from t h e f i v e - y e a r - o l d knee i n j u r y . The 
l o o s e body which was p r e s e n t had been t h e r e 
d e f i n i t e l y l o n g e r than one or two months, 
whether or not i t was t h e r e from j u s t one 
year's t i m e or f i v e year's t i m e i s 
i m p o s s i b l e t o say, however. The knee, 
however, i s showing c o n t i n u e d wear and t e a r 
changes r e l a t e d t o h i s f i v e - y e a r - o l d 
i n j u r y , and e s p e c i a l l y r e l a t e d t o t h e l o s s 
of the meniscal shock a b s o r b i n g f u n c t i o n . 
T his i s seen u n f o r t u n a t e l y a l l t o o commonly 
a f t e r m edial meniscectomy." 

SAIF denied t h e new i n j u r y c l a i m on March 1 , 1984, s u g g e s t i n g 
t h a t c l a i m a n t submit a w r i t t e n r e q u e s t t h a t t h e 1978 c l a i m be 
reopened. Claimant p r o m p t l y requested r e o p e n i n g , n o t i n g t h a t h i s 
b i l l s were b e g i n n i n g t o accumulate. SAIF g r a n t e d t h e r e q u e s t . 

The c i r c u m s t a n c e s of the January 1984 i n j u r i e s t o g e t h e r w i t h 
c l a i m a n t ' s subsequent i n a b i l i t y t o work persuades us t h a t these 
i n j u r i e s c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . A l t h o u g h t h e 
t r e a t i n g p h y s i c i a n d i d not f i n d o b j e c t i v e c o n f i r m a t i o n o f such a 
c o n t r i b u t i o n , t h a t does not c o n c l u s i v e l y e s t a b l i s h t h a t t h e r e was 
no c o n t r i b u t i o n . Claimant has met h i s burden of p r o o f . -
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ORDER 

~ The Referee's o r d e r dated August 27, 1984 i s r e v e r s e d i n p a r t 
a n | a f f i r m e d i n p a r t . The March 1 , 1984 d e n i a l o f new i n j u r y i s 
s e t a s i d e and b e n e f i t s s h a l l be p a i d a c c o r d i n g t o law under t h e 
new c l a i m . The Referee's o r d e r i s a f f i r m e d i n a l l o t h e r 
r e s p e c t s . Claimant's a t t o r n e y i s awarded $1,500 f o r s e r v i c e s a t 
h e a r i n g and on Board review r e l a t i v e t o t h e denied c l a i m , t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

JOHN W. SMITH, C l a i m a n t WCB 83-04038 
P e t e r s o n & P e t e r s o n , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee Shebley's 
o r d e r which approved the i n s u r e r ' s d e n i a l of c l a i m a n t ' s low back 
a g g r a v a t i o n c l a i m . The employer c r o s s - r e q u e s t s review of t h a t 
p o r t i o n of Referee Shebley's o r d e r which r e v e r s e d i t s i n s u r e r ' s 
d e n i a l o f c o m p e n s a b i l i t y of c l a i m a n t ' s medical t r e a t m e n t between 
December 1982 and June 1984. 

Claimant was a c o n s t r u c t i o n worker who s u s t a i n e d a low back 
i n j u r y on A p r i l 16, 1980. Dr. Gripekoven r e l e a s e d him f o r r e g u l a r 
work on May 14, 1980, and r e p o r t e d t h a t t h e r e was no permanent 
impairment from t h e i n j u r y . The c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order w i t h no award f o r permanent d i s a b i l i t y on May 30, 1980. He 
r e t u r n e d t o work f o r l e s s than a month, then he went on v a c a t i o n 
t o Montana and " d i d n ' t do a n y t h i n g t h e r e a l o n g t i m e . " When he 
came back from v a c a t i o n i n March 1981, he r e t u r n e d t o work f o r t h e 
same employer. He worked about a month and h i s back "gave way" 
when he l i f t e d a sheet of s h e e t r o c k t o a c e i l i n g . Claimant has 
n o t worked s i n c e . Claimant then moved t o Montana. I n October 
1981, h i s f a m i l y d o c t o r i n Montana r e p o r t e d t h a t c l a i m a n t had h u r t 
h i s back i n March 1981 due t o a f a l l a t work. The d o c t o r r e p o r t e d 
t h a t t h e 1981 i n c i d e n t had o n l y aggravated c l a i m a n t ' s 1980 i n j u r y 
and t h a t he had l o s t no work time because of i t . The p h y s i c i a n 
r e p o r t e d t h a t he had no evidence "other t h a n t h e p a t i e n t ' s h i s t o r y 
which would enable me t o r e l a t e h i s c u r r e n t back i n j u r y t o t h e 
s p e c i f i c i n j u r y which he d e s c r i b e s as happening i n P o r t l a n d , 
Oregon i n 1980." The a g g r a v a t i o n c l a i m was s e t t l e d by s t i p u l a t e d 
o r d e r w i t h no time l o s s and no permanent d i s a b i l i t y on 
December 8, 1982. 

On December 17, 1982 c l a i m a n t was examined by Dr. Chenault 
*ft>r t h e purpose of reopening t h e c l a i m of back i n j u r y . " He 
reviewed c l a i m a n t ' s h i s t o r y and d i s c o u n t e d the c o n t r i b u t i o n of the 
1981 a c c i d e n t because " t h e r e was no p a i n o t h e r t h a n what he was 
a l r e a d y f e e l i n g . " Claimant p r e s e n t e d new c o m p l a i n t s about h i s 
l e g s . The d o c t o r found a lumbar s t r a i n secondary t o the 1980 
i n d u s t r i a l i n j u r y and e a r l y d e g e n e r a t i v e d i s c disease u n r e l a t e d t o 
the i n d u s t r i a l i n j u r y . On March 3 1 , 1983 Dr. Chenault T e p o r t e d 
t h a t c l a i m a n t ' s work r e s t r i c t i o n s were due s o l e l y t o d e g e n e r a t i v e 
d i s c d i s e a s e . 

On March 28, 1983 c l a i m a n t was examined by Dr. Fenton. He 
r e p o r t e d h i s d i a g n o s i s of " c h r o n i c lumbar and l u m b o s a c r a l s p i n a l 
s t r a i n - s p r a i n w i t h s u b l u x a t i o n s , accompanied by d i s c syndrome." 
He r e p o r t e d t h a t t h e r e were not enough o b j e c t i v e f i n d i n g s t o 
s u b s t a n t i a t e t h e s u b j e c t i v e c o m p l a i n t s . 
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On A p r i l 12, 1983 t h e employer's i n s u r e r , SAIF, denied t h e 
a g g r a v a t i o n c l a i m and compensation f o r t h e c u r r e n t c o m p l a i n t s on 
t h e b a s i s t h a t t h e c u r r e n t c o m p l a i n t s were not r e l a t e d t o t h e 1980 
i n j u r y . 

On May 10, 1983 c l a i m a n t was examined by Dr. Stump. He 
r e p o r t e d h i s d i a g n o s i s of l u m b o s a c r a l s t r a i n w i t h p e r s i s t e n t back 
t i g h t n e s s secondary t o poor r e h a b i l i t a t i o n . He f e l t t h a t a 
r e h a b i l i t a t i o n program w i t h r e g u l a r s t r e t c h i n g e x e r c i s e s would be 
a p p r o p r i a t e . The d o c t o r made t h i s c o n c l u s i o n based on c l a i m a n t ' s 
r e p o r t t h a t c l a i m a n t had been r e s t r i c t e d t o l i g h t d u t y and t h a t 
c l a i m a n t had r e t u r n e d t o h i s work and worked c o n t i n u o u s l y a t t h e 
c o n s t r u c t i o n t r a d e u n t i l t h e 1981 i n c i d e n t . The d o c t o r r e f e r r e d 
c l a i m a n t t o a p h y s i c a l t h e r a p y program. 

The t h e r a p i s t r e p o r t e d t h a t c l a i m a n t " w i l l r e q u i r e t h i s 
r e h a b i l i t a t i o n program f o r p o s s i b l y up t o 2 t o 3 months t o be a b l e 
t o r e t u r n t o employment." P h y s i c a l t h e r a p y was performed t h r e e 
times a week from August 8 t h r o u g h November 7, 1983. On 
November 17, 1983 c l a i m a n t r e t u r n e d t o Dr. Stump and complained o f 
worse p a i n and i n c r e a s i n g symptoms i n o t h e r p a r t s of h i s body. 
Dr. Stump diagnosed lumbosacral s t r a i n by h i s t o r y and suspected 
p o s s i b l e f i b r o s i t i s as an a d d i t i o n a l problem. No c o n n e c t i o n 
between f i b r o s i t i s and t h e 1980 i n d u s t r i a l i n j u r y was suggested. 
He p r e s c r i b e d an a n t i - i n f l a m m a t o r y and an a n t i d e p r e s s a n t . On 
f o l l o w - u p e x a m i n a t i o n , t h e d o c t o r r e p o r t e d t h a t c l a i m a n t had n o t 
taken the drugs r e g u l a r l y "because he d i d not want t o become 
dependent on t h e m e d i c a t i o n s . . . . The times he d i d t a k e t h e 
m e d i c a t i o n i t d i d seem t o be somewhat h e l p f u l i n r e d u c i n g h i s 
symptomatology." The d o c t o r t o l d c l a i m a n t t o t a k e t h e m e d i c a t i o n s 
"on a r e g u l a r b a s i s so we may assess whether they c o u l d reduce h i s 
symptomatology." The d o c t o r a l s o r e p o r t e d t h a t "he shows l i t t l e 
i n " t h e way of o b j e c t i v e a b n o r m a l i t y , but does complain o f d i f f u s e 
d i s c o m f o r t . " 

On December 12, 1983 Dr. Stump r e p o r t e d t h a t c l a i m a n t had 
been f a i t h f u l l y t a k i n g h i s m e d i c a t i o n and t h a t t h e r e was a marked 
decrease i n h i s d i f f u s e j o i n t p a i n , a l t h o u g h c l a i m a n t s t i l l 
r e p o r t e d c o n s i d e r a b l e low back d i s c o m f o r t . He r e p o r t e d ^ t h a t 
f i b r o s i t i s was now a p r o b a b l e d i a g n o s i s and t h a t c l a i m a n t s h o u l d 
l i m i t h i s r e p e t i t i v e bending and s t o o p i n g , l i m i t h i s l i f t i n g t o 25 
poands, and he s h o u l d change p o s i t i o n f r e e l y from s i t t i n g t o 
s t a n d i n g . The d o c t o r d i d not r e l a t e t h e f i b r o s i t i s t o t h e 1980 
i n j u r y . 

On March 1, 1984 Dr. Stump r e p o r t e d t h a t t h e l i m b and j o i n t 
symptomatology p r e s e n t e d a t t h e l a s t e x a m i n a t i o n were u n r e l a t e d t o 
c l a i m a n t ' s i n d u s t r i a l i n j u r y , t h a t t h e d i a g n o s i s o f f i b r o s i t i s was 
c o n f i r m e d , t h e degree of d i s a b i l i t y had not changed d u r i n g h i s 
o b s e r v a t i o n p e r i o d , and t h a t he would a t t r i b u t e t h e low back p a i n 
t o t h e i n d u s t r i a l i n j u r y by c l a i m a n t ' s h i s t o r y . He r e p o r t e d 
c l a i m a n t ' s impairment t o be "Category I of the C a t e g o r i e s of t h e 
Dorsolumbar and Lumbosacral Impairments" of t h e Washington 
A d m i n i s t r a t i v e Code. A copy of t h e r e l e v a n t r u l e was a d m i t t e d and 
c a t e g o r y one i s : "No o b j e c t i v e c l i n i c a l f i n d i n g s . S u b j e c t i v e 
c o m p l a i n t s and/or sensory l o s s e s may be p r e s e n t or absent." For 
comparison, c a t e g o r y two i s : " M i l d low back impairment, w i t h m i l d 
i n t e r m i t t e n t o b j e c t i v e c l i n i c a l f i n d i n g s of such impairment but no 
s i g n i f i c a n t x - r a y . f i n d i n g s and no s i g n i f i c a n t o b j e c t i v e motor 
l o s s . S u b j e c t i v e c o m p l a i n t s and/or sensory l o s s e s may be p r e s e n t . " 

On March 9, 1984,Dr. Bergman examined c l a i m a n t . He r e p o r t e d 
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"a lumbar s t r a i n superimposed on f a c t o r s of g e n e r a l lumbar d i s c 
d e g e n e r a t i o n . " He agreed w i t h Dr. Stump's work r e s t r i c t i o n s , 
agreed w i t h t h e d i a g n o s i s of f i b r o s i t i s , and agreed t h a t t he 
d i f f u s e p a i n was not r e l a t e d t o an i n d u s t r i a l i n j u r y . 

On A p r i l 3, 1984 c l a i m a n t o b t a i n e d a d i s a b i l i t y r a t i n g f rom 
Dr. A f l a t o o n i . There i s no r e p o r t o f an e x a m i n a t i o n by t h i s 
d o c t o r i n t h e r e c o r d . The d o c t o r r a t e d c l a i m a n t ' s low back p a i n 
problem as moderate, which was d e f i n e d on t h e r a t i n g f o r m as "a 
s i g n i f i c a n t i n t e r f e r e n c e w i t h one or more b a s i c w o r k - r e l a t e d 
a c t i v i t i e s . " T h i s r e p o r t i s accorded l i t t l e w e i g h t because i t s 
c o n c l u s i o n s are not supported by any o b s e r v a t i o n s or r e a s o n i n g on 
the r e c o r d s u b m i t t e d . M a r j o r i e Hearn, 36 Van N a t t a 1300 ( 1 9 8 4 ) ; 
Joyce F. A d a i r , 35 Van N a t t a 203 (1982). 

I n June 1984 Dr. Gripekoven, who had been c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n a t t h e time of the o r i g i n a l i n j u r y and c l o s u r e 
in,1980 and who had examined c l a i m a n t l a s t on May 14, 1982, 
reviewed c l a i m a n t ' s medical f i l e s . He r e p o r t e d t h a t t h e r e was no 
s i g n i f i c a n t change i n c l a i m a n t ' s c o n d i t i o n s i n c e t h e May 1982 
e x a m i n a t i o n , no evidence o f m a t e r i a l worsening, and no need f o r 
reopening t he c l a i m . 

The Referee found t h a t c l a i m a n t ' s c o n d i t i o n had not worsened 
s i n c e t h e l a s t arrangement of compensation because of the 
p r e p o n d e r a t i n g w e i g h t o f t h e me d i c a l evidence t h a t t h e r e had been 
no worsening o f c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n . Wje agree 
w i t h t h e Referee. 

~- The s t i p u l a t e d o r d e r of December 8, 1982 a f f i r m e d t h e d e n i a l 
of^-the a g g r a v a t i o n c l a i m and t i m e l o s s b e n e f i t s b u t a l l o w e d 
payment f o r medical examinations and drugs. Dr. Chenault examined 
c l a i m a n t on December 17, 1982, and opined i n March 1983 t h a t 
c l a i m a n t ' s c o n d i t i o n was due t o n a t u r a l p r o g r e s s i o n o f u n r e l a t e d 
u n d e r l y i n g d i s c d i s e a s e , and suggested work r e s t r i c t i o n s i n t h e 
medium c a t e g o r y and e x e r c i s e t h e r a p y w i t h a p h y s i c a l t h e r a p i s t . 

When Dr. Stump examined c l a i m a n t on May 10, 1983 he d i d not 
ta k e x-rays nor d i d he see Dr. Chenault's x - r a y s . He recommended 
p h y s i c a l t h e r a p y because o f h i s i m p r e s s i o n t h a t c l a i m a n t ' s 
problems were secondary t o poor r e h a b i l i t a t i o n from t h e 1980 
i n j u r y . He b e l i e v e d t h a t c l a i m a n t had r e t u r n e d t o work and had 
c o n t i n u e d t o work u n t i l February 1981. A t h r e e month, t h r e e times 
a week p h y s i c a l t h e r a p y program d i d not improve c l a i m a n t ' s back 
c o n d i t i o n and Dr. Stump l a t e r c o n f i r m e d t h a t c l a i m a n t ' s problems 
were due t o t h e u n r e l a t e d f i b r o s i t i s . Dr. Stump a l s o agreed w i t h 
t h e e x a m i n a t i o n r e p o r t s and l i m i t a t i o n assessment o f Dr. 
Chenault. Dr. Bergman agreed w i t h Dr. Stump's assessment. 

Because a l l o f c l a i m a n t ' s d o c t o r s appear t o agree t h a t h i s 
c o n d i t i o n s i n c e t h e l a s t arrangement of compensation i s due t o 
problems u n r e l a t e d t o h i s i n d u s t r i a l i n j u r y , we f i n d t h a t c l a i m a n t 
has n o t proven t h a t t h e medical s e r v i c e s which he o b t a i n e d between 
December 1982 and June 1984 were r e l a t e d t o h i s 1980 i n d u s t r i a l 
i n j u r y . T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r 
which awarded compensation f o r medical s e r v i c e s between December 
1982 and June 1984. 

ORDER 

The Referee's o r d e r dated J u l y 26, 1984 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p a r t of the order which awarded 
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compensation f o r m e d i c a l care and t r e a t m e n t between December 1982 
and June 1984 i s r e v e r s e d . The d e n i a l o f reopening f o r a g g r a v a t i o n 
i s a f f i r m e d . 

MARY J . SPONTAK, C l a i m a n t WCB 83-06550 & 83- 0 9 0 0 6 
B l a c k h u r s t , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s 

Reviewed by Board Members Lewis and McMurdo. 

EBI Companies request review o f Referee Brown's o r d e r w h i c h : 
(1) s e t a s i d e i t s d e n i a l of a g g r a v a t i o n of c l a i m a n t ' s mid-back and 
s h o u l d e r c o n d i t i o n ; (2) upheld Fred Meyer's d e n i a l of c l a i m a n t ' s 
new i n j u r y c l a i m ; (3) awarded c l a i m a n t a $300 p e n a l t y and 
a s s o c i a t e d $300 a t t o r n e y f e e , t o be p a i d by EBI f o r unreasonable 
d e l a y i n p r o v i d i n g medical r e p o r t s ; and (4) awarded c l a i m a n t ' s 
a t t o r n e y $1,000 f o r p r e v a i l i n g on t h e EBI d e n i a l . 

ORS 656.262(10) a u t h o r i z e s the assessment of p e n a l t i e s and 
a t t o r n e y f e e s f o r c e r t a i n unreasonable conduct. P e n a l t i e s awarded 
under t h a t s t a t u t e must be based on a percentage o f amounts th e n 
due, however. Where a l l b e n e f i t s have been t i m e l y p a i d d u r i n g t h e 
p e r t i n e n t p e r i o d , n e i t h e r p e n a l t i e s nor a t t o r n e y f e e s can be 
awarded Under t h a t s e c t i o n . E.g., EBI v. Thomas, 66 Or App 105 
( 1 9 8 3 ) . EBI contends and we f i n d t h a t t h e r e were no "amounts then 
due" upon which a p e n a l t y c o u l d be assessed. A c c o r d i n g l y , we 
r e v e r s e t h a t p o r t i o n of the Referee's order awarding a $300 
p e n a l t y and a s s o c i a t e d $300 a t t o r n e y f e e . 

The Board a f f i r m s and adopts t h e order of t h e Referee i n a l l 
o t h e r r e s p e c t s . 

ORDER 

The Referee's o r d e r dated August 7, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the o r d e r awarding a 
p e n a l t y of $300 and awarding c l a i m a n t ' s a t t o r n e y a f e e o f $300 . 
r e l a t i v e t o t h e p e n a l t y are r e v e r s e d . The Referee's o r d e r i s 
a f f i r m e d i n a l l o t h e r r e s p e c t s . 

CLARK H. WILLARD, C l a i m a n t WCB 83-00576 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y F e b r u a r y 28, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n o f Referee 
Michael Johnson's o r d e r which denied an o f f s e t f o r permanent 
p a r t i a l d i s a b i l i t y . c o m p e n s a t i o n p a i d pursuant t o a December 16, 
1982 D e t e r m i n a t i o n Order i n excess of t h a t awarded by a February 
27, 1984 D e t e r m i n a t i o n Order i s s u e d a f t e r v o c a t i o n a l 
r e h a b i l i t a t i o n ceased. Claimant c r o s s - r e q u e s t s review of t h a t 
p o r t i o n of t h e Referee's o r d e r u p h o l d i n g t h e 1984 D e t e r m i n a t i o n 
Order award of 96° f o r 30% unscheduled d i s a b i l i t y f o r i n j u r y t o 
h i s low back. 

C l a i m a n t , a m i l l w orker, compensably i n j u r e d h i s low back i n 
a f a l l on May 2, 1980. A microlumbar diskectomy a t L4-5 was 
performed i n A p r i l 1981. A second diskectomy and a f u s i o n o f L4, 
L5 and t h e sacrum were performed i n November 1981. Claimant was 
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pronounced m e d i c a l l y s t a t i o n a r y by h i s p r i m a r y t r e a t i n g p h y s i c i a n . 
Dr. Corson, on November 15, 1982. He was awarded 45% unscheduled 
d i s a b i l i t y by a D e t e r m i n a t i o n Order dated December 16, 1982. 

Claimant completed a seven month approved o n - t h e - j o b t r a i n i n g 
program i n s m a l l engine r e p a i r i n February 1984. Al t h o u g h 
c l a i m a n t t r i e d v e r y hard and made much p r o g r e s s , t h e program was 
too s h o r t t o p r o v i d e c l a i m a n t adequate t r a i n i n g t o q u a l i f y him f o r 
employment i n the f i e l d . Due t o h i s back c o n d i t i o n , c l a i m a n t was 
unable t o l i f t much of h i s work t o the bench and was unable t o 
rope s t a r t p r o f e s s i o n a l t y p e c h a i n saws. 

On February 6, 1984 Dr. Corson r e p o r t e d t h a t c l a i m a n t s a i d 
t h a t h i s back was p a i n f r e e much of the t i m e . He complained t h a t 
p r e s s u r e on h i s r i g h t t h i g h or b u t t o c k produced an e l e c t r i c - l i k e 
s e n s a t i o n going down t o h i s r i g h t f o o t . Claimant r e p o r t e d an 
unpleasant numbness over h i s r i g h t low back and i n t o h i s 
b u t t o c k s . Claimant s t a t e d t h a t a l t h o u g h s t a n d i n g and w a l k i n g f o r 
moderate d i s t a n c e s d i d not bot h e r him, h i s two m i l e walks t o work 
were s u f f i c i e n t t o b r i n g on an aching i n h i s h i p . He a l s o 
r e p o r t e d problems rope s t a r t i n g engines and p u t t i n g on h i s shoes 
and socks. 

On e x a m i n a t i o n , c l a i m a n t was ab l e t o bend s l o w l y f o r w a r d t o 
40 degrees and l a t e r a l l y t o 30 degrees. P a l p a t i o n o f t h e low back 
r e v e a l e d d i s c o m f o r t over t he lumbosacral j u n c t i o n , i l i o l u m b a r 
angle and r i g h t s c i a t i c notches. X-rays i n d i c a t e d no movement a t 
the f u s i o n s i t e s . Dr. Corson d e c l a r e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y w i t h moderate d i s a b i l i t y . He c a u t i o n e d a g a i n s t l i f t i n g 
and bending. He i n d i c a t e d t h a t t h e d i s a b i l i t y r e s t r i c t e d c l a i m a n t 
from bending and c a r r y i n g and a f f e c t e d him i n such a c t i v i t i e s as 
p u l l i n g on a s t a r t e r rope. Dr. Corson nonetheless r e l e a s e d 
c l a i m a n t t o r e g u l a r work as of February 20, 1984. 

On February 27, 1984 a D e t e r m i n a t i o n Order i s s u e d s t a t i n g i n 
p e r t i n e n t p a r t : 

"On r e d e t e r m i n a t i o n t he Department f i n d s 
your permanent p a r t i a l d i s a b i l i t y award 
should be m o d i f i e d . The Department o r d e r s 
the named in s u r a n c e company t o pay you an 
award o f compensation equal t o 96 degrees 
f o r 30 p e r c e n t unscheduled d i s a b i l i t y 
r e s u l t i n g from i n j u r y t o your low back. 

" . . . The named in s u r a n c e company i s 
ordered t o n o t i f y you of the number and 
amount of p e r i o d i c payments you may r e c e i v e 
as a r e s u l t of t h i s award. This award i s 
i n l i e u o f , and not i n a d d i t i o n t o , a l l 
p r e v i o u s awards made i n t h i s c l a i m . " 

A f t e r a s h o r t p e r i o d o f p a r t - t i m e employment i n s m a l l engine 
r e p a i r , c l a i m a n t r e t u r n e d t o work i n the m i l l , but i n a l i g h t e r 
j o b than he had p r e v i o u s l y h e l d . 

Dr. Daskalos examined c l a i m a n t on February 29, 1984 and 
r e p o r t e d t h a t c l a i m a n t r e l a t e d t h a t h i s p r e s e n t m i l l j o b s t r e s s e d 
h i s back l e s s than had h i s v o c a t i o n a l t r a i n i n g . Claimant s t a t e d 
t h a t he expe r i e n c e d i n t e r m i t t e n t low back p a i n , p a r t i c u l a r l y a f t e r 
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a f u l l day's work, and t h a t he was unable t o get out o f bed i n the 
morning as f a s t as he used t o . Dr. Daskalos r e p o r t e d t h a t t h e 
lumbar s p i n e e x h i b i t e d decreased m o t i o n ; e x t e n s i o n b e i n g 
a p p r o x i m a t e l y 10 degrees, f l e x i o n b eing 22 degrees and s i d e 
bending b e i n g w i t h f i n g e r t i p s t o the knee creases. He s t a t e d 
t h a t a l t h o u g h c l a i m a n t c o u l d c o n t i n u e h i s p r e s e n t work s t a t u s , he 
sho u l d be c o n s i d e r e d a ve r y h i g h r i s k f o r r e i n j u r y and sh o u l d not 
l i f t over 50 pounds. He a l s o recommended an e x e r c i s e program. 

The i n s u r e r n o t i f i e d c l a i m a n t on March 14, 1984 t h a t payments 
made on t h e 45% award t o t a l e d $3,607.06 more tha n t h e v a l u e o f t h e 
30% award, and t h a t t h e a l l e g e d overpayment would be deducted from 
f u t u r e b e n e f i t s . 

Claimant has an e i g h t h grade e d u c a t i o n . At the t i m e o f t h e 
h e a r i n g he was w o r k i n g f o u r t e n hour s h i f t s per week as a p l a n e r 
f e e d e r . His j o b r e q u i r e d t h a t he stand w a t c h i n g boards go t h r o u g h 
a machine, p e r i o d i c a l l y t u r n i n g boards as t h e y moved on a w a i s t 
h i g h c h a i n and o c c a s i o n a l l y f l i p p i n g and r o l l i n g broken boards o f f 
t h e c h a i n . He was exhausted a t t h e end of h i s s h i f t . Claimant 
l i m i t s l i f t i n g . t o 20 pounds and does no bending. 

On our de novo review o f the r e c o r d , c o n s i d e r i n g c l a i m a n t ' s 
permanent impairment as a r e s u l t o f the compensable i n j u r y 
t o g e t h e r w i t h t h e p e r t i n e n t s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s , see 
OAR 436-65-600 e t seq., we determine t h a t c l a i m a n t would be most 
a p p r o p r i a t e l y compensated f o r h i s permanent l o s s o f e a r n i n g 
c a p a c i t y by an award of 45% unscheduled d i s a b i l i t y . As we award 
an amount i d e n t i c a l t o t h a t awarded by t h e December 16, 1982 
D e t e r m i n a t i o n Order, t h e i n s u r e r ' s request f o r o f f s e t i f moot. 

ORDER 

The Referee's o r d e r dated August 17, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . Claimant i s awarded 144° f o r 45% 
unscheduled d i s a b i l i t y f o r h i s low back i n l i e u o f a l l p r i o r 
awards made i n t h i s c l a i m . That p o r t i o n o f t h e Referee's o r d e r 
awarding c l a i m a n t ' s a t t o r n e y $400 f o r s u c c e s s f u l l y d e f e n d i n g a t 
h e a r i n g a g a i n s t t h e i n s u r e r ' s e f f o r t t o o b t a i n an o f f s e t i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l 
compensation g r a n t e d by t h i s o r d e r , not t o exceed $3000 as a 
reasonable a t t o r n e y ' s f e e . 

CAROL N. BROCK WCB 82-05494 
K a r o l W y a t t K e r s h , C l a i m a n t ' s A t t o r n e y March 6, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review of Referee Wilson's o r d e r t h a t 
denied c l a i m a n t ' s request f o r a p e n a l t y and i n s u r e r - p a i d a t t o r n e y 
fee f o r a l l e g e d unreasonable d e l a y i n p r o v i d i n g medical s e r v i c e s . 
We modify t he Referee's o r d e r t o award an a t t o r n e y f e e . 

Claimant s u s t a i n e d an i n d u s t r i a l i n j u r y i n 1979. A f t e r a 
long regimen of c o n s e r v a t i v e t r e a t m e n t , c l a i m a n t was diagnosed as 
having t h o r a c i c o u t l e t syndrome f o r which she underwent s u r g e r y . 
Her problems c o n t i n u e d , and a recommendation was made t h a t 
c l a i m a n t be e v a l u a t e d by an o u t - o f - s t a t e s p e c i a l i s t . There was 

-232-



disagreement as t o whether f u r t h e r s u r g e r y of t h e t y p e used by t h e 
s p e c i a l i s t was i n d i c a t e d . Based upon t h a t disagreement, t h e 
i n s u r e r wrote c l a i m a n t a l e t t e r on June 1 1 , 1982 i n which i t 
s t a t e d t h a t i t d e c l i n e d t o pay f o r t h e o u t - o f - s t a t e c o n s u l t a t i o n 
and p o s s i b l e s u r g e r y . The l e t t e r d i d not c o n t a i n s t a n d a r d 
" d e n i a l " language. The l e t t e r d i d c o n t a i n a s e t t l e m e n t o f f e r . 

A f t e r r e c e i v i n g a d d i t i o n a l medical r e p o r t s , t h e i n s u r e r 
agreed t o pay f o r the o u t - o f - s t a t e c o n s u l t a t i o n and p o s s i b l e 
s u r g e r y on J u l y 12, 1982. A h e a r i n g was e v e n t u a l l y h e l d a t which 
t h e o n l y i s s u e was whether c l a i m a n t was e n t i t l e d t o a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e * 

On de novo r e v i e w , we conclude t h a t t h e i n s u r e r ' s June 1 1 , 
1982 l e t t e r t o c l a i m a n t was a d e n i a l . A l t h o u g h we are persuaded 
t h a t t h e i n s u r e r d i d not i n t e n d t h a t t h e l e t t e r be a d e n i a l , i t i s 
reasonable t h a t c l a i m a n t would have viewed i t as such. Under t h e 
c i r c u m s t a n c e s , we b e l i e v e the i n s u r e r was a c t i n g i n good f a i t h and 
not unreasonably. However, n e i t h e r was i t unreasonable f o r 
c l a i m a n t t o seek the s e r v i c e s of an a t t o r n e y . 

The evidence f u r t h e r persuades us t h a t c l a i m a n t ' s a t t o r n e y 
d i d m e a n i n g f u l l y p a r t i c i p a t e i n the n e g o t i a t i o n s t h a t l e d t o t h e 
w i t h d r a w a l of the d e n i a l . Under a l l the c i r c u m s t a n c e s , we 
conclude t h a t c l a i m a n t ' s a t t o r n e y should have been awarded an 
i n s u r e r - p a i d fee of $300. The Referee's o r d e r i s m o d i f i e d 
a c c o r d i n g l y . 

ORDER 

The Referee's o r d e r dated February 4, 1983 i s m o d i f i e d t o 
award c l a i m a n t ' s a t t o r n e y a fee of $300 f o r s e r v i c e s i n o b t a i n i n g 
the w i t h d r a w a l of t h e de f a c t o d e n i a l . I n a l l o t h e r r e s p e c t s , t h e 
Referee's o r d e r i s a f f i r m e d . 

ARBON J . BOOKER, C l a i m a n t 
K enneth D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

WCB 83-0 7 8 9 9 , 83-06990 & 83-0273M 
March 13, 1985 
O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n and c l a i m a n t request review o f Referee 
Shebley's o r d e r which: (1) s e t a s i d e SAIF's d e n i a l , i n s o f a r as i t 
denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n t i n u e d low back m e d i c a l 
t r e a t m e n t ; and (2) recommended t h a t the Board e x e r c i s e i t s "own 
m o t i o n " j u r i s d i c t i o n and address the i s s u e o f c l a i m a n t ' s 
e n t i t l e m e n t t o temporary and permanent d i s a b i l i t y compensation. 
On r e v i e w , SAIF and c l a i m a n t contend t h a t c l a i m a n t ' s c u r r e n t low 
back t r e a t m e n t i s the r e s u l t of a 1983 new i n j u r y , f o r which 
Fremont Indemnity Company i s t h e r e s p o n s i b l e p a r t y . We agree and 
r e v e r s e . 

Claimant was 50 years of age a t the time of h e a r i n g . I n 
1969, w h i l e employed as a c a r p e n t e r f o r SAIF's i n s u r e d , c l a i m a n t 
compensably i n j u r e d h i s low back. His c o n d i t i o n was diagnosed as 
m i l d , acute s p r a i n . Treatment was c o n s e r v a t i v e . He r e t u r n e d t o 
work w i t h the recommendation t h a t he l i m i t heavy l i f t i n g . 
C laimant r e c e i v e d 16° f o r 5% unscheduled permanent d i s a b i l i t y . 
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Claimant sought c h i r o p r a c t i c t r e a t m e n t i n 1971 and 1972 f o r a 
f l a r e - u p of symptoms, p r e c i p i t a t e d by heavy l i f t i n g on t h e j o b . 
Around t h i s t i m e c l a i m a n t changed o c c u p a t i o n s , e n t e r i n g t h e 
r e s t a u r a n t management f i e l d . There i s no r e c o r d of m e d i c a l 
t r e a t m e n t between 1972 and 1978. On January 6, 1978 c l a i m a n t 
r e c e i v e d c h i r o p r a c t i c back ad j u s t m e n t s from Dr. Zimmerman. 

Between February 8, 1980 and February 8, 1983 c l a i m a n t 
t r e a t e d w i t h Dr. Zimmerman 21 t i m e s . Claimant r e c e i v e d t h r e e low 
back a d j u s t m e n t s from Dr. Zimmerman i n 1983. B e g i n n i n g on 
February 9, 1983, c l a i m a n t r e c e i v e d t r e a t m e n t s from Dr. P f e i f f e r , 
c h i r o p r a c t o r . Dr. P f e i f f e r p r o v i d e d c o n s e r v a t i v e t r e a t m e n t on 
seven occasions from February 9 - 22, 1983. 

On February 22, 1983 c l a i m a n t experienced an immediate sharp 
low back p a i n w h i l e l i f t i n g an 80 pound box of f r o z e n meat. 
Fremont was t h e i n s u r e r . Dr. P f e i f f e r t r e a t e d c l a i m a n t t w i c e on 
February 22, 1983. Once, p r i o r t o t h e l i f t i n g i n c i d e n t and, 
a g a i n , a f t e r t h e i n c i d e n t . Dr. P f e i f f e r termed c l a i m a n t ' s i n i t i a l 
v i s i t "a r o u t i n e t r e a t m e n t . " However, a t c l a i m a n t ' s second v i s i t , 
t h e d o c t o r noted t h a t c l a i m a n t e x h i b i t e d c o n s i d e r a b l e symptoms 
p r e c i p i t a t e d by t h e l i f t i n g i n c i d e n t . Dr. P f e i f f e r r e p o r t e d t h a t 
c l a i m a n t ' s symptoms appeared t o be c o n s i d e r a b l y more i n t e n s e t h a n 
when he f i r s t began t r e a t i n g c l a i m a n t on February 9. 

The f o l l o w i n g day c l a i m a n t sought emergency room t r e a t m e n t . 
Claimant was examined by Dr. Weeks, o r t h o p e d i s t , who p r e s c r i b e d 
b e d r e s t , a h e a t i n g pad and m e d i c a t i o n . When c l a i m a n t ' s p a i n 
p e r s i s t e d , c l a i m a n t r e t u r n e d t o Dr. Weeks. F o l l o w i n g f u r t h e r 
e x a m i n a t i o n and t e s t i n g , a h e r n i a t e d d i s c was diagnosed. 

Dr. Weeks r e f e r r e d c l a i m a n t t o Dr. G e h l i n g , n e u r o l o g i s t , who 
p e r f o r m e d , i n March 1983, a hemilaminectomy, foraminotomy and 
discectomy a t L-4, 5 on t h e r i g h t . During t h e s u r g e r y Dr. G e h l i n g 
found bony d i s e a s e , scar t i s s u e , a b u l g i n g d i s c on t h e r i g h t s i d e 
of L4-5 and a f r e e d i s c fragment. Dr. G e h l i n g r e p o r t e d t h a t i t 
appeared t h a t c l a i m a n t ' s l i f t i n g and r o t a t i n g m otion narrowed a 
foramen and crushed a nerve r o o t , which p o s s i b l y e x t r u d e d more 
d i s c t h a t had a l r e a d y been b u l g i n g . The d o c t o r f e l t t h a t 
c l a i m a n t ' s c u r r e n t c o m p l a i n t s were " c e r t a i n l y p r e c i p i t a t e d " by t h e 
February 1983 i n j u r y . However, Dr. G e h l i n g opined t h a t c l a i m a n t 
l i k e l y had a p r e d i s p o s i t i o n f o r the problem. The d o c t o r f u r t h e r 
opined t h a t t h e i n j u r y caused an e x a c e r b a t i o n of an a l r e a d y 
p r e e x i s t i n g . c o n d i t i o n . Dr. G e h l i n g concluded t h a t c l a i m a n t ' s 
c u r r e n t symptomatology r e p r e s e n t e d a worsening of a p r e e x i s t i n g 
c o n d i t i o n . 

Dr. G e h l i n g was s u b s e q u e n t l y deposed. The d o c t o r t e s t i f i e d 
t h a t the e t i o l o g y of t h e bony disease was a l o n g t e r m d e g e n e r a t i v e 
process and was not worsened by the February 1983 i n c i d e n t . The 
scar t i s s u e was a c h r o n i c i n f l a m m a t i o n , not caused by t h e 
i n c i d e n t . Based on s c a r r i n g , Dr. Gehling concluded t h a t t h e f r e e 
d i s c fragment had been i n e x i s t e n c e b e f o r e t h e February 1983 
i n c i d e n t . The d o c t o r c o u l d not p r e d i c t how l o n g t h e b u l g i n g d i s c 
had e x i s t e d , but h i s s u r g i c a l f i n d i n g s l e d him t o b e l i e v e t h a t 
c l a i m a n t was v e r y s i g n i f i c a n t l y p r edisposed toward t h e problem. 
Dr. G e h l i n g opined t h a t c l a i m a n t had an e v o l v i n g c h r o n i c p r o c e s s , 
which had progressed t o a p o i n t where i t was now v e r y n o t i c e a b l e . 
The d o c t o r f u r t h e r opined t h a t t h e February 1983 i n c i d e n t d i d not 
worsen c l a i m a n t ' s c o n d i t i o n , but merely caused t h e symptoms. 
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Dr. Weeks opined t h a t t h e February 1983 i n c i d e n t was an 
independent m a t e r i a l cause f o r c l a i m a n t ' s h o s p i t a l i z a t i o n and 
t r e a t m e n t . The Orthopaedic C o n s u l t a n t s , who examined c l a i m a n t i n 
J u l y 1983, opined t h a t h i s c o n d i t i o n and worsening were t h e r e s u l t 
of h i s p r e e x i s t i n g c o n d i t i o n , d a t i n g back t o the 1969 i n j u r y , as 
w e l l as the February 1983 i n j u r y . The C o n s u l t a n t s concluded t h a t 
the 1969 i n j u r y made him much more v u l n e r a b l e t o a f u r t h e r l i f t i n g 
i n j u r y . Dr. R e i l l y , n e u r o l o g i s t , reviewed c l a i m a n t ' s m e d i c a l 
r e c o r d . The d o c t o r c o u l d not conceive t h a t t he 1969 i n j u r y , 
f o l l o w e d by an almost asymptomatic 10 year p e r i o d c o u l d have 
caused the 1983 r u p t u r e d d i s c . Dr. R e i l l y concluded t h a t i t was 
more p r o b a b l e t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o t h e 
February 1983 l i f t i n g i n c i d e n t . 

Where a compensable i n j u r y a t one employment c o n t r i b u t e s t o a 
d i s a b i l i t y o c c u r r i n g d u r i n g a l a t e r employment, t h e o r i g i n a l 
employer remains l i a b l e u n l e s s t h e l a t t e r employment c o n t r i b u t e d 
t o c l a i m a n t ' s d i s a b i l i t y . Boise Cascade Corp. v. S t a r b u c k , 296 Or 
238, 244 ( 1 9 8 4 ) . I f the second i n c i d e n t c o n t r i b u t e s i n d e p e n d e n t l y 
t o t he i n j u r y , t h e second i n s u r e r i s s o l e l y l i a b l e even i f t h e 
i n j u r y would have been much l e s s severe i n t h e absence o f t h e 
p r i o r c o n d i t i o n , and even i f the p r i o r i n j u r y c o n t r i b u t e d the 
major p a r t t o the f i n a l c o n d i t i o n . Smith v. Ed's Pancake House, 
27 Or App 361 (1976) . 

The preponderance o f the evidence e s t a b l i s h e s t h a t t h e 
February 1983 l i f t i n g i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s d i s a b i l i t y . Consequently, we f i n d t h a t Fremont i s the 
r e s p o n s i b l e i n s u r e r . A l t h o u g h Dr. G e h l i n g , t h e t r e a t i n g surgeon, 
does s u p p o r t the t h e o r y t h a t c l a i m a n t ' s 1983 low back problems 
were an i n e v i t a b l e development of h i s 1969 i n j u r y , we do not 
conclude from h i s o p i n i o n t h a t he t o t a l l y d i s r e g a r d e d t h e February 
1983 l i f t i n g i n c i d e n t as an independent c o n t r i b u t i n g f a c t o r t o 
c l a i m a n t ' s d i s a b i l i t y . The remaining medical o p i n i o n s acknowledge 
the February 1983 i n c i d e n t ' s independent c o n t r i b u t i o n which we 
b e l i e v e i s c o m p a t i b l e w i t h c l a i m a n t ' s h i s t o r y . That h i s t o r y 
i n c l u d e s : (1) a 1969 low back s p r a i n ; (2) r e c u r r i n g symptoms, but 
i n f r e q u e n t m e d i c a l t r e a t m e n t f o r a p p r o x i m a t e l y 10 y e a r s ; (3) 
a p p r o x i m a t e l y 30 p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t s f o r t h e next 
t h r e e years w i t h no time l o s s ; (4) a 1983 l i f t i n g i n c i d e n t 
f o l l o w e d by an immediate i n c r e a s e i n low back p a i n ; and (5) a 
d i a g n o s i s of a h e r n i a t e d d i s c . 

ORDER 

The Referee's o r d e r dated June 14, 1984 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l dated October 20, 1983 i s r e i n s t a t e d and 
a f f i r m e d i n a l l r e s p e c t s . Fremont Indemnity Company's d e n i a l s 
dated J u l y 14, 1983 and August 3, 1983 are s e t a s i d e . Fremont i s 
o r d e r e d t o reimburse SAIF f o r a l l c l a i m c o s t s , i n c l u d i n g a t t o r n e y 
f e e s , p a i d or payable pursuant t o the Referee's o r d e r . Claimant's 
a t t o r n e y i s awarded $500 f o r h i s a c t i v e and m e a n i n g f u l 
p a r t i c i p a t i o n on Board r e v i e w , t o be p a i d by Fremont. 
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LEONARD C. FOUTS, C l a i m a n t WCB 84-00187 & 84-02610 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s March 13, 1985 
D a v i d J . DeNorch, D e f e n s e A t t o r n e y O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and Lewis. 

L i b e r t y Northwest Insurance C o r p o r a t i o n r e q u e s t s r e v i e w o f 
t h a t p o r t i o n of Referee S e i f e r t ' s o r d e r which o v e r t u r n e d i t s 
d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s 1983 low back i n j u r y and 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y f o r 
a g g r a v a t i o n of c l a i m a n t ' s 1980 low back i n j u r y . The i s s u e on 
rev i e w i s r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts the order of the Referee. 
Claimant's a t t o r n e y took an a c t i v e p a r t on Board review and 
opposed the request o f the i n s u r e r on the r i s k a t t h e t i m e o f the 
new i n j u r y t o a s s i g n r e s p o n s i b i l i t y t o t h e a g g r a v a t i o n i n s u r e r and 
i s t h e r e f o r e awarded a fee f o r s e r v i c e s on Board r e v i e w . Robert 
Heilman, 34 Van N a t t a 1487 (1982). 

ORDER 

The Referee's order dated August 7, 1984, i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $350 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by L i b e r t y Northwest Insurance C o r p o r a t i o n . 

L0RETTA C. L0EHR, C l a i m a n t WCB 83-10921 
W.D. B a t e s , C l a i m a n t ' s A t t o r n e y March 13, 1985 
B u l l a r d , e t a l . , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review o f Referee Seymour's o r d e r 
which: (1) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s l e f t w r i s t 
t e n d i n i t i s c l a i m ; and (2) assessed i t a p e n a l t y and accompanying 
a t t o r n e y f e e s f o r an unreasonable d e n i a l . On r e v i e w , t h e i n s u r e r 
contends t h e c l a i m i s not compensable. We agree and r e v e r s e . 

Claimant was 35 years of age a t the time of h e a r i n g . She 
began work f o r her employer i n May 1983 as a b i l l i n g c l e r k . Her 
d u t i e s i n v o l v e d t y p i n g i n f o r m a t i o n i n t o a computer t e r m i n a l 
a p p r o x i m a t e l y s i x t o n i n e hours per day. Other than a slow p e r i o d 
i n J u l y and August, c l a i m a n t worked f u l l - t i m e u n t i l October 20, 
1983. On t h a t d a t e , w h i l e e x t e n d i n g her l i t t l e f i n g e r t o to u c h 
th e c a n c e l b u t t o n on her keyboard, c l a i m a n t f e l t a sharp p a i n i n 
her l e f t w r i s t . T h i s p a i n c o n t i n u e d whenever c l a i m a n t a t t e m p t e d 
t o use her l i t t l e f i n g e r . 

The f o l l o w i n g day c l a i m a n t sought t r e a t m e n t from Dr. 
W i l l i a m s , her t r e a t i n g p h y s i c i a n . Since Dr. W i l l i a m s was 
u n a v a i l a b l e , c l a i m a n t was examined by Dr. A l b r i g h t . Claimant gave 
a h i s t o r y o f a p a i n f u l l e f t w r i s t which began h u r t i n g w h i l e t y p i n g 
the p r e v i o u s day. Dr. A l b r i g h t noted t h a t c l a i m a n t had 
exper i e n c e d a s i m i l a r problem i n May when she sought emergency 
room t r e a t m e n t and had r e c e i v e d a d i a g n o s i s o f acute s t r a i n . Dr. 
A l b r i g h t diagnosed " t y p i c a l t e n d i n i t i s . " 

Dr. W i l l i a m s examined c l a i m a n t on October 25, 1983. I n h i s 
i n i t i a l m e d i c a l r e p o r t (Form 827), Dr. W i l l i a m s diagnosed 
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f l e x o r - u l n a r t e n d i n i t i s of the l e f t w r i s t and f o r e a r m . The d o c t o r 
i n d i c a t e d t h e c o n d i t i o n was w o r k - r e l a t e d . 

On November 2, 1983 c l a i m a n t was i n t e r v i e w e d by a SAIF 
i n v e s t i g a t o r . An e x c e r p t of t h e tape of t h a t i n t e r v i e w was p l a y e d 
a t the h e a r i n g . A p o r t i o n of t h a t e x c e r p t s t a t e s as f o l l o w s : 

"Q: So now, have you ever had an i n j u r y 
j u s t b e f o r e ? 

"A: I have o n l y — no, I r e a l l y haven't. 

"...Q: T h e r e f o r e , you've never had another 
arm i n j u r y , as such, or w r i s t i n j u r y , as 
such? 

"A: No, I have never had t e n d i n i t i s 
b e f o r e . " 

On November 7, 1983 SAIF issued i t s d e n i a l , which was 
p r i m a r i l y based on i n s u f f i c i e n t evidence. I n a November 23, 1983 
l e t t e r t o Dr. W i l l i a m s , SAIF gave the f o l l o w i n g reasons f o r i t s 
d e n i a l : (1) t h e May 1, 1983 emergency room t r e a t m e n t , which 
o c c u r r e d t h e day b e f o r e c l a i m a n t began work; (2) the s i m i l a r i t y i n 
c o m p l a i n t s , which c l a i m a n t had d e n i e d ; (3) c l a i m a n t ' s i n v o l v e m e n t 
i n her own company which c o u l d p o s s i b l y c o n t r i b u t e t o her problem; 
and (4) t h e l a c k of improvement i n c l a i m a n t ' s c o n d i t i o n s i n c e she 
had been o f f work. 

I n h i s r e p l y t o SAIF's l e t t e r , Dr. W i l l i a m s d i d not " q u a r r e l 
w i t h any of t h e p o i n t s made." However, s i n c e c l a i m a n t "very 
c l e a r l y i n d i c a t e d t o [ D r . W i l l i a m s ] t h a t she f e l t t h a t her j o b as 
the b i l l e r was the reason f o r her d i s t r e s s , " Dr. W i l l i a m s opined 
t h a t t h e i n j u r y was work r e l a t e d . 

With h i s r e p l y , Dr. W i l l i a m s enclosed c l a i m a n t ' s m e d i c a l 
r e c o r d which c o n t a i n e d s e v e r a l r e f e r e n c e s t o w r i s t problems 
p r e c e d i n g c l a i m a n t ' s employment. I n an August 1979 c h a r t n o t e , 
which p r i m a r i l y concerned an u n r e l a t e d c o n d i t i o n , t h e r e i s a 
r e f e r e n c e t h a t c l a i m a n t ' s " l e f t arm was a l i t t l e b i t u n c o m f o r t a b l e 
w i t h a vague f e e l i n g of d i s t r e s s w i t h o u t a n y t h i n g s p e c i f i c . " I n 
an October 1979 c h a r t note c l a i m a n t complained of a sore l e f t 
u l n a r s t y l o i d w i t h i n t h e p a s t 24 hours. A r t h r a l g i a was t h e 
d i a g n o s i s . The c o n d i t i o n was t r e a t e d w i t h a s p l i n t and 
m e d i c a t i o n . On A p r i l 8, 1983 c l a i m a n t was r e c e i v i n g t r e a t m e n t f o r 
an u n r e l a t e d c o n d i t i o n . At the t i m e , she complained o f a s l i g h t 
weakness i n her r i g h t b i c e p , "even though she f e e l s t h a t her l e f t 
arm i s t h e more u n c o m f o r t a b l e . " I n a d d i t i o n t o the a n t i - a r t h r i t i c 
m e d i c a t i o n she was a l r e a d y t a k i n g , Dr. W i l l i a m s p r e s c r i b e d a p a i n 
p i l l and a muscle r e l a x a n t f o r c l a i m a n t . 

The May 1, 1983 emergency room r e p o r t i n d i c a t e s t h a t c l a i m a n t 
e x p e r i e n c e d "sharp" p a i n i n the l e f t w r i s t area when a d i n n e r 
p l a t e had been q u i c k l y taken from her grasp. The r e p o r t noted 
t h a t c l a i m a n t was "now b e t t e r " and t h a t she had "no p r e v i o u s 
trauma/problems." The r e p o r t f u r t h e r noted t h a t c l a i m a n t was 
t a k i n g a n t i - i n f l a m a t o r y m e d i c a t i o n . The d i a g n o s i s was l e f t w r i s t 
s p r a i n . Claimant was i n s t r u c t e d t o use a v o l a r s p l i n t f o r 4-5 
days, e l e v a t e t h e w r i s t , t a ke T y l e n o l f o r the p a i n and see Dr. 
W i l l i a m s i n one week. 
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At h e a r i n g , when asked i f she had e x p e r i e n c e d p r e v i o u s l e f t 
w r i s t problems, c l a i m a n t t e s t i f i e d , "No, I have t y p e d f o r y e a r s 
and have — never had t e n d i n i t i s b e f o r e . " Claimant s t a t e d she 
went t o t h e emergency room i n May 1983 because she wanted t o have 
th e w r i s t t a k e n care o f b e f o r e she s t a r t e d her new j o b t h e 
f o l l o w i n g n i g h t . She f e l t t h a t her problems i n May 1983 and 
October 1983 were not r e l a t e d a t a l l i n t h a t the May 1983 problem 
f e l t l i k e her w r i s t had "gone t o s l e e p and i t d i d n ' t want t o go 
back i n i t s normal p o s i t i o n , " d i d not l a s t and was "more or l e s s , 
almost i n my mind." On t h e o t h e r hand, the October 1983 problem 
was a " r e a l p a i n , and I s t i l l have i t . " I n a d d i t i o n , she d i d n o t 
r e c a l l t he October 1979 t r e a t m e n t f o r a "sore l e f t u l n a * s t y l o i d . " 

Claimant t e s t i f i e d t h a t she had a s t r o k e "some years ago" and 
has e x p e r i e n c e d numbness on her l e f t s i d e s i n c e t h e n . She 
c o n s i d e r s t h e problem " o n l y p s y c h o l o g i c a l l y " i n t h a t e x a m i n a t i o n s 
have found her t o be p e r f e c t l y h e a l t h y and "have remedied t h a t 
s i t u a t i o n by e x e r c i s e . " 

Dr. W i l l i a m s has r e f e r r e d c l a i m a n t t o two o r t h o p e d i s t s . 
N e i t h e r d o c t o r o f f e r e d an o p i n i o n c o n c e r n i n g t h e r e l a t i o n s h i p 
between c l a i m a n t ' s c o n d i t i o n and her work. However, each d o c t o r 
r e p o r t e d a s l i g h t l y d i f f e r e n t h i s t o r y . Dr. F i l a r s k i noted t h a t 
c l a i m a n t e x p e r i e n c e d an i n s i d i o u s onset of l e f t w r i s t p a i n w h i l e 
w o r k i n g a t her b i l l i n g computer. Dr. P h i f e r r e p o r t e d t h a t 
c l a i m a n t e x p e r i e n c e d p a i n i n the u l n a r aspect of her l e f t hand and 
f o r e a r m when she h i t t h e c a r r i a g e r e t u r n w i t h the u l n a r aspect o f 
her l e f t hand w h i l e t y p i n g a t work. Claimant's computer t e r m i n a l 
does not have a c a r r i a g e r e t u r n . Claimant denied t h i s h i s t o r y , 
t e s t i f y i n g t h a t she t o l d Dr. P h i f e r t h a t she e x p e r i e n c e d her p a i n 
when she h i t t h e c a n c e l b u t t o n w i t h her l e f t l i t t l e f i n g e r . 

P r i o r t o , and d u r i n g , her employment as a b i l l i n g c l e r k , 
c l a i m a n t owned a w h o l e s a l e i m p o r t d i s t r i b u t o r s h i p which o p e r a t e d 
from her home. Claimant had a s e c r e t a r y , but a d m i t t e d t h a t on 
r a r e o c c a s i o n s she performed c l e r i c a l d u t i e s . These d u t i e s 
i n c l u d e d f i l i n g , t y p i n g and i n v e n t o r y i n g , i n which she would 
remove merchandise from boxes. Claimant acknowledged t h a t she had 
" l o t s of paperwork" p r i o r t o her work i n c i d e n t and had r e c e i v e d an 
o r d e r p r i o r t o t h a t t i m e . However, she r e c a l l e d October 1983 as a 
q u i e t t i m e w i t h no l a r g e o r d e r s . Claimant's s u p e r v i s o r t e s t i f i e d 
t h a t c l a i m a n t had never complained t o her about any l e f t w r i s t 
problems p r i o r t o t h e October 1983 i n c i d e n t . The s u p e r v i s o r , who 
had done some work f o r c l a i m a n t ' s i m p o r t b u s i n e s s , "vaguely 
remember[ed]" c l a i m a n t r e c e i v i n g a l o t o f shipments around t h a t 
t i m e . 

R e l y i n g on Dr. W i l l i a m s ' u n c o n t r a d i c t e d o p i n i o n , t h e Referee 
found t h e c l a i m compensable. The Referee reasoned t h a t Dr. 
W i l l i a m s was t h e best i n t e r p r e t e r of h i s own c h a r t notes r e g a r d i n g 
c l a i m a n t ' s p a s t m e d i c a l h i s t o r y and was w e l l aware o f her May 1983 
problem. The Referee f u r t h e r s t a t e d t h a t he had no reason t o 
doubt t h e v e r a c i t y of c l a i m a n t i n r e c i t i n g her symptoms. 

We do not f i n d Dr. W i l l i a m s ' o p i n i o n p e r s u a s i v e . C o n s i d e r i n g 
c l a i m a n t ' s m e d i c a l h i s t o r y , we t h i n k i t was incumbent upon her t o 
submit an e x p e r t a n a l y s i s of her p r i o r l e f t w r i s t problems, 
d i s t i n g u i s h i n g them from her c u r r e n t c o m p l a i n t s . Moreover, a 
d i s c u s s i o n of t h e p o t e n t i a l c o n t r i b u t i o n , i f any, from c l a i m a n t ' s 
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" s t r o k e " and i m p o r t business d u t i e s would a l s o have been 
e n l i g h t e n i n g . I n th e absence of a cogent a n a l y s i s and c o n c l u s i o n 
from a med i c a l e x p e r t on t h i s complex and p i v o t a l i s s u e o f 
c a u s a t i o n , c l a i m a n t ' s a t t e m p t s a t a d i s t i n c t i o n between her p r i o r 
and c u r r e n t l e f t w r i s t problems are u n p e r s u a s i v e . 

A p p l y i n g e i t h e r an i n j u r y or o c c u p a t i o n a l disease a n a l y s i s , 
we are not persuaded t h a t c l a i m a n t has e s t a b l i s h e d t h a t her work 
a c t i v i t i e s were e i t h e r : (1) a m a t e r i a l c o n t r i b u t i n g cause o f her 
d i s a b i l i t y ; or (2) a major c o n t r i b u t i n g cause of her c o n d i t i o n or 
any worsening o f a p r e e x i s t i n g c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated May 31 , 1984 i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s d e n i a l dated November 7, 1983 i s r e i n s t a t e d and 
a f f i r m e d . 

J E F F R E Y A. H I L L S , C l a i m a n t WCB 8 4 - 0 5 3 0 3 
J a m e s P. O ' N e a l , C l a i m a n t ' s A t t o r n e y M a r c h 1 3 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r which 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . The i s s u e i s whether c l a i m a n t ' s back c o n d i t i o n has 
worsened s i n c e the l a s t arrangement o f compensation h e r e i n , an 
A p r i l 1982 s t i p u l a t i o n ; and assuming i t has, whether i t i s r e l a t e d 
t o c l a i m a n t ' s November 1980 i n d u s t r i a l i n j u r y . I n May o f 1984 Dr. 
S t r u c k e l recommended t h a t a lumbosacral f u s i o n and p o s s i b l e 
decompression procedure be performed f o r t r e a t m e n t o f c l a i m a n t ' s 
s p o n d y l o l i s t h e s i s . 

The c o n d i t i o n f o r which c l a i m a n t p r e s e n t l y seeks t r e a t m e n t i s 
the same c o n d i t i o n which was th e s u b j e c t of p r i o r l i t i g a t i o n . 
J e f f r e y A. M i l l s , 36 Van Na t t a 714 (1984). This l i t i g a t i o n 
u l t i m a t e l y r e s u l t e d i n a Board order which h e l d t h a t c l a i m a n t 
f a i l e d t o e s t a b l i s h a ca u s a l nexus between h i s back c o n d i t i o n and 
e i t h e r one of h i s 1980 i n d u s t r i a l i n j u r i e s , i n c l u d i n g t h i s 
i n j u r y . Based upon the r e c o r d b e f o r e us, we f i n d and h o l d t h a t 
t h i s p r i o r a d j u d i c a t i o n p r e c l u d e s the p r e s e n t c l a i m . See Lewis 
T w i s t , 34 Van Natt a 52, 34 Van Natt a 290, 292 (198 2 ) ; compare 
Michael A. R a t l i f f , 35 Van Na t t a 83 (1983). 

ORDER 

The Referee's o r d e r dated August 29, 1984 i s a f f i r m e d . 

I G E N E G. SHAW, C l a i m a n t WCB 8 3 - 0 9 2 6 6 & 8 4 - 0 3 9 3 1 
W.D. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y M a r c h 1 3 , 1 9 8 5 
J.W. M c C r a c k e n , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s , and c l a i m a n t 
c r o s s - r e q u e s t s , review o f Referee Daron's order which awarded 112° 
(35%) unscheduled d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low back on 
revi e w o f a D e t e r m i n a t i o n Order which awarded no compensation f o r 
permanent d i s a b i l i t y . The i s s u e i s e x t e n t o f d i s a b i l i t y . The 
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employer contends t h a t t h e Referee's award i s e x c e s s i v e and s h o u l d 
be reduced t o 64° (20%) unscheduled d i s a b i l i t y . Claimant contends 
t h a t t h e Referee's award i s inadequate and s h o u l d be i n c r e a s e d t o 
128° (40%) unscheduled d i s a b i l i t y . 

I n view of t h e manner i n which t h i s case has been b r i e f e d and 
argued t o t h e Board, t h e i s s u e s on review are v e r y narrow. The 
employer m a i n t a i n s t h a t under the a d m i n i s t r a t i v e g u i d e l i n e s f o r 
e v a l u a t i n g unscheduled permanent d i s a b i l i t y , c l a i m a n t ' s b a c h e l o r ' s 
degree i n s o c i o l o g y w a r r a n t s a v a l u e of -20 f o r t h e e d u c a t i o n 
f a c t o r . OAR 436-65-603. I n a d d i t i o n , t h e employer concedes t h a t 
c l a i m a n t ' s permanent impairment i s i n the m i l d c a t e g o r y , 
s u g g e s t i n g t h a t a v a l u e o f +15 be assigned t o t h i s f a c t o r . 

Claimant contends t h a t because he has worked i n the m i l l f o r 
t e n years and has never v o c a t i o n a l l y u t i l i z e d h i s s o c i o l o g y 
degree, he s h o u l d be c o n s i d e r e d as having no more e d u c a t i o n t h a n a 
h i g h s c h o o l g r a d u a t e . T h e r e f o r e , c l a i m a n t contends t h a t t h e 
a p p r o p r i a t e v a l u e f o r the e d u c a t i o n f a c t o r i s z e r o . OAR 
436-65-603(2). I n a d d i t i o n , c l a i m a n t contends t h a t t h e degree o f 
h i s p h y s i c a l impairment w a r r a n t s assignment of a +25 v a l u e , which 
would be c o n s i d e r e d i n t h e m i l d l y moderate c a t e g o r y . 

On our de novo review of the r e c o r d , we agree w i t h t h e 
employer's c o n t e n t i o n s . As t o c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , we 
f i n d i t t o be of a m i l d degree. I n a d d i t i o n , we b e l i e v e t h e 
employer's s u g g e s t i o n of a +15 v a l u e i s generous. With r e g a r d t o 
c l a i m a n t ' s e d u c a t i o n , i t i s c l e a r t h a t c l a i m a n t , who may now f i n d 
i t necessary t o e n t e r t h e w h i t e c o l l a r w o r l d as a r e s u l t o f h i s 
i n d u s t r i a l i n j u r y , i s much more marketable t h a n a h i g h s c h o o l 
graduate by v i r t u e of h i s c o l l e g e degree. Of c o u r s e , c l a i m a n t i s 
not i n t h e same p o s i t i o n as an i n d i v i d u a l who has been engaged i n 
some form o f s o c i a l work, or a r e l a t e d f i e l d , s i n c e o b t a i n i n g h i s 
undergraduate degree; however, c l a i m a n t ' s s u g g e s t i o n t h a t h i s 
b a c h e l o r ' s degree be c o m p l e t e l y d i s r e g a r d e d i s u n r e a l i s t i c . 

We f i n d t h a t , as a r e s u l t of h i s i n d u s t r i a l i n j u r y , c l a i m a n t 
has s u s t a i n e d a l o s s of e a r n i n g c a p a c i t y e q u i v a l e n t t o 64° f o r 20% 
unscheduled d i s a b i l i t y . We modify t h e Referee's o r d e r a c c o r d i n g l y 

ORDER 

The Referee's o r d e r dated J u l y 12, 1984 i s m o d i f i e d . I n l i e u 
of t h e 112° f o r 35% unscheduled d i s a b i l i t y awarded by t h e Referee, 
c l a i m a n t i s awarded 64° f o r 20% unscheduled d i s a b i l i t y f o r i n j u r y 
t o h i s low back. 

S A L L Y CARDER, C l a i m a n t WCB 8 4 - 0 7 4 7 4 
J e r r y G a s t i n e a u , C l a i m a n t ' s A t t o r n e y M a r c h 1 5 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n t o D i s m i 

C l a i m a n t , by and t h r o u g h c o u n s e l , has moved the Board f o r an 
o r d e r d i s m i s s i n g t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w on t h e 
ground t h a t i t was not t i m e l y f i l e d . The O p i n i o n and Order was 
p u b l i s h e d December 10, 1984. Subsequently, on December 2 1 , 1984, 
th e O p i n i o n and Order was abated i n order t h a t the Referee c o u l d 
c o n s i d e r SAlF's r e q u e s t f o r r e c o n s i d e r a t i o n . On January 28, 1985 
th e Referee i s s u e d h i s O p i n i o n and Order on R e c o n s i d e r a t i o n , i n 
which he r e p u b l i s h e d t h e f i r s t o r d e r . SAIF requested r e v i e w on 
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February 1 1 , 1985. I t i s from t h e January 28, 1985 or d e r t h a t SAIF 
app e a l s . I t s r e q u e s t i s t i m e l y . ORS 656.289(3). 

Claimant's motion i s denied. 

IT IS SO ORDERED. 

HAROLD A. L E S T E R , C l a i m a n t WCB 8 2 - 0 8 2 3 9 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 5 , 1 9 8 5 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The employer has requeste d r e c o n s i d e r a t i o n o f our Order on 
Remand i s s u e d February 28, 1985 i n which we assessed a p e n a l t y and 
a t t o r n e y f e e based upon permanent p a r t i a l d i s a b i l i t y o r d e r e d by a 
D e t e r m i n a t i o n Order. The Court of Appeals had i n s t r u c t e d t h e 
Board t o determine t h e p e n a l t y and a t t o r n e y f e e . L e s t e r v. 
Weyerhaeuser Co., 70 Or App 307, rev den, 298 Or 427 ( 1 9 8 4 ) . 

The employer argues t h a t no p e n a l t y i s p e r m i t t e d under EBI 
Companies v. Thomas, 66 Or App 105, 111 (1 9 8 3 ) . The employer made 
th e same argument t o th e Court o f Appeals and the Supreme C o u r t . 
We are bound t o obey t h e mandate o f th e Court of Appeals. See 
Rexnord, I n c . v. F e r r i s , 69 Or App 146, 148 (198 4 ) . We conclude 
t h a t our acceptance o f th e employer's arguments, no m a t t e r how 
c o m p e l l i n g they may be, would be c o n t r a r y t o the mandate. 

R e c o n s i d e r a t i o n i s g r a n t e d . On r e c o n s i d e r a t i o n we adhere t o 
and r e p u b l i s h our former o r d e r . 

IT IS SO ORDERED. 

JAMES A. P O E L W I J K , C l a i m a n t WCB 8 4 - 0 0 3 0 0 
R i c h a r d E . F o w l k s , C l a i m a n t ' s A t t o r n e y M a r c h 1 5 , 1 9 8 5 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g D i s m i s s a l 

The employer has moved t h e Board f o r an order d i s m i s s i n g 
c l a i m a n t ' s c l a i m . The employer has, on th e o t h e r hand, t i m e l y 
r e q u e s t e d Board r e v i e w of Referee Menashe's Opinion and Order 
e n t e r e d i n t h i s m a t t e r on January 16, 1985. We view t h e pending 
r e q u e s t f o r review as r a i s i n g t h e same iss u e s as those r a i s e d by 
the employer's motion t o d i s m i s s t h e c l a i m . We w i l l r e v i e w t h e 
employer's c o n t e n t i o n s i n c o n n e c t i o n w i t h our review o f t h e 
Referee's o r d e r . The motion t o d i s m i s s i s denied. 

The employer has a l s o requested t h a t the Board c o n s i d e r 
c l a i m a n t ' s d e f e r r e d p e t i t i o n f o r own motion r e l i e f a t t h e same 
t i m e we rev i e w t h e Referee's o r d e r . C o n s i s t e n t w i t h t h e Board's 
l o n g - s t a n d i n g p o l i c y , we w i l l do so. The employer has advanced no 
c o m p e l l i n g reasons t o support i t s r e q u e s t f o r e x p e d i t e d r e v i e w , 
and t h a t r e q u e s t i s d e n i e d . 

IT IS SO ORDERED. 
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GEORGE SCHUKOW, C l a i m a n t WCB 8 4 - 0 4 7 4 8 
J a m e s P. O ' N e a l , C l a i m a n t ' s A t t o r n e y M a r c h 1 5 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

C laimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r t h a t 
a f f i r m e d t h e D e t e r m i n a t i o n Order t h a t g r a n t e d c l a i m a n t an award o f 
120° f o r 80% scheduled d i s a b i l i t y f o r l o s s o f use of h i s r i g h t 
f o r e a r m ( w r i s t ) . Claimant a s s e r t s t h a t he i s e n t i t l e d t o an award 
of unscheduled permanent p a r t i a l d i s a b i l i t y f o r l o s s o f e a r n i n g 
c a p a c i t y due t o h i s p s y c h i a t r i c c o n d i t i o n . 

The Board a f f i r m s t h e o r d e r o f th e Referee w i t h t h e f o l l o w i n g 
comment. The Referee c o r r e c t l y found t h a t the evidence d i d n o t 
e s t a b l i s h t h a t c l a i m a n t ' s f l a r e u p o f symptomatology o f 
p o s t - t r a u m a t i c s t r e s s d i s o r d e r had any adverse e f f e c t on 
c l a i m a n t ' s e a r n i n g c a p a c i t y . On de novo review we f i n d f u r t h e r 
t h a t t h e r e i s no evidence t o su p p o r t the p r o p o s i t i o n t h a t 
c l a i m a n t ' s p o s t - t r a u m a t i c s t r e s s d i s o r d e r symptoms have permanency. 

ORDER 

The Referee's order dated August 29, 1984 i s a f f i r m e d . 

ANTHONY A. BONO, C l a i m a n t WCB 8 0 - 1 1 4 1 8 
G r e c o & E s c o b a r , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand ( R e m a n d i n g ) 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Supreme 
Court. The Board has been i n s t r u c t e d t o de t e r m i n e , n [ W ] h e t h e r 
c l a i m a n t l e f t work d u r i n g t h e p e r i o d from the date t h e c l a i m was 
f i l e d u n t i l t h e date [ c l a i m a n t ] was n o t i f i e d o f i t s acceptance by 
employer." Bono v. SAIF, 298 Or 405, 410 (198 4 ) . On i t s de novo 
rev i e w o f th e r e c o r d i n t h i s case, t h e Court o f Appeals s t a t e d 
t h a t , "The evidence i s i n c o n c l u s i v e as t o whether c l a i m a n t was 
employed i n any manner from August 26 t o November 14, 1980. Bono 
v. SAIF, 66 Or App 138, 140 (1983). We are i n complete agreement 
w i t h t h e c o u r t ' s f a c t u a l f i n d i n g . We a l s o note t h a t t h e Supreme 
Court has i n s t r u c t e d us t o assess a p e n a l t y f o r SAIF's l a t e 
acceptance o f c l a i m a n t ' s c l a i m . We w i l l be ab l e t o do so o n l y i f 
t h e r e i s compensation "then due" upon which t o assess t h e 
p e n a l t y . EBI Companies v. Thomas, 66 Or App 105, 111 ( 1 9 8 3 ) . 

A c c o r d i n g l y , we are unable t o comply w i t h t h e Supreme Court's 
f a c t f i n d i n g i n s t r u c t i o n on th e r e c o r d b e f o r e us, and we a r e 
w i t h o u t a u t h o r i t y t o supplement t h e r e c o r d o u r s e l v e s . ORS 
656.295(5). See B a i l e y . v . SAIF, 296 Or 41 , 45 (1 9 8 3 ) ; M u f f e t t v. 
SAIF, 58 Or App 684, 687 (1982). We must, t h e r e f o r e , remand t h i s 
m a t t e r t o th e Hearings D i v i s i o n f o r the f u r t h e r t a k i n g o f evidence. 

T h i s m a t t e r i s remanded t o the Hearings D i v i s i o n w i t h 
i n s t r u c t i o n s t o reopen t h e r e c o r d f o r t h e purpose o f t a k i n g 
evidence r e l e v a n t t o the f o l l o w i n g q u e s t i o n : Did c l a i m a n t l e a v e 
work on account o f h i s compensable i n j u r y d u r i n g t h e p e r i o d 
August 26, 1980 th r o u g h November 14, 1980? The Hearings D i v i s i o n 
i s d i r e c t e d t o f o r w a r d a l l evidence taken pursuant t o t h i s o r d e r 
t o t h e Board w i t h i n 90 days from the date o f t h i s o r d e r . 

IT IS SO ORDERED. 
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STEPHEN B. COX, C l a i m a n t 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s 
M e y e r s & T e r r a ! 1 , D e f e n s e A t t o r n e y s 

WCB 8 3 - 1 2 2 2 9 
M a r c h 1 8 , 1 9 8 5 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s o f Referee 
P f e r d n e r ' s o r d e r which: (1) s e t a s i d e i t s de f a c t o d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m ; (2) awarded c l a i m a n t i n t e r i m 
compensation; and (3) assessed i t p e n a l t i e s and accompanying 
a t t o r n e y fees f o r i t s f a i l u r e t o pay i n t e r i m compensation. 

As a p r e l i m i n a r y m a t t e r , t h e i n s u r e r has f o r w a r d e d s e v e r a l 
documents t o the Board f o r i n c l u s i o n i n the r e c o r d . Most o f t h e 
documents are copies o f correspondence between t h e a t t o r n e y s f o r 
the i n s u r e r and c l a i m a n t , as w e l l as responding l e t t e r s f r o m t h e 
R e f e r e e . We t r e a t t h i s submission as a motion t o remand f o r t h e 
t a k i n g of f u r t h e r evidence. 

We deny the motion f o r remand. F o l l o w i n g our de novo re v i e w 
of t h e r e c o r d , we are not persuaded t h a t t h i s case has been 
" i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed." 
ORS 656.295(5). 

On r e v i e w , the i n s u r e r contends c l a i m a n t i s not e n t i t l e d t o 
compensation. We agree and r e v e r s e . 

Claimant was 44 years of age a t the time o f h e a r i n g . I n 
A p r i l 1982, w h i l e w o r k i n g as a l a b o r e r f o r an o i l r e f i n e r y , 
c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s neck, back, and 
h i p . His t r e a t i n g o r t h o p e d i s t , Dr. Langston, diagnosed h i s 
c o n d i t i o n as "musculoligamentous s t r a i n t o t h e d o r s a l and lumbar 
area." On May 24, 1982 Dr. Langston found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y and r e l e a s e d him t o r e g u l a r work. On June 25, 1982 t h e 
i n s u r e r i s s u e d a N o t i c e of C l o s u r e , g r a n t i n g c l a i m a n t 
a p p r o x i m a t e l y two months of time l o s s and no permanent 
d i s a b i l i t y . The N o t i c e of Closure was not t i m e l y appealed. 

On August 13, 1982 Dr. Langston i s s u e d a p r e s c r i p t i o n note 
which s t a t e d t h a t c l a i m a n t would not be a b l e t o work f o r 60 days 
due t o h i s i n j u r e d back. The p r e s c r i p t i o n note was addressed "To 
Whom I t May Concern" and was w i t h o u t f u r t h e r i d e n t i f i c a t i o n , such 
as c l a i m number, date of i n j u r y , or name of e m p l o y e r / i n s u r e r . 
There i s no i n d i c a t i o n t h a t t h e i n s u r e r r e c e i v e d t h i s n o t e . The 
note was o f f e r e d i n t o evidence by c l a i m a n t . 

On August 17, 1982 Dr. Langston r e p o r t e d t h a t c l a i m a n t 
a p p a r e n t l y worked a t a l o c a l c a f e from June 1 u n t i l v o l u n t a r i l y 
q u i t t i n g on June 1 1 . Dr. Langston s t a t e d t h a t he had examined 
c l a i m a n t on June 2, J u l y 14, and J u l y 20. As of t h e J u l y 20 
e x a m i n a t i o n , c l a i m a n t ' s back s t i f f n e s s had improved from t h e r a p y , 
but h i s range of motion was 50% of normal. A l t h o u g h the d o c t o r 
r e a l i z e d t h e r e were i n c o n s i s t e n c i e s i n c l a i m a n t ' s e x a m i n a t i o n , Dr. 
Langston opined t h a t c l a i m a n t might b e n e f i t from p h y s i c a l t h e r a p y 
f o r a reasonable l e n g t h o f t i m e . However, the d o c t o r d i d not 
t h i n k any o t h e r t y p e of t r e a t m e n t was i n d i c a t e d . Dr. Langston d i d 
not mention the August 13 p r e s c r i p t i o n n o t e . 

Claimant d i d not seek f u r t h e r medical t r e a t m e n t f o r 
a p p r o x i m a t e l y one year. On October 10, 1983 he was examined by 
Dr. Tyner, c h i r o p r a c t o r . Dr. Tyner diagnosed " c h r o n i c lumbar 
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s p r a i n w i t h a t t e n d a n t s c i a t i c e x t e n s i o n n e u r a l g i a . " I n Dr. 
Tyner's o p i n i o n c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y , 
b u t he was r e l e a s e d f o r work. 

Claimant t e s t i f i e d t h a t i n J u l y 1982, w h i l e t r e a t i n g w i t h Dr. 
Langston, he was " f e e l i n g s o r e , " but t h a t the t h e r a p y was " h e l p i n g 
a l o t . " Since t r e a t i n g w i t h Dr. Langston, c l a i m a n t ' s c o n d i t i o n i s 
sometimes worse. Claimant t h i n k s h i s c o n d i t i o n has worsened, b u t 
concedes t h a t h i s p h y s i c a l l i m i t a t i o n s are a p p r o x i m a t e l y the same. 

A f t e r r e c e i v i n g t h e August 13 "60-day" n o t e , c l a i m a n t d i d n o t 
r e t u r n t o Dr. Langston. Claimant e x p l a i n e d the c i r c u m s t a n c e s 
s u r r o u n d i n g t h e August 13 note as f o l l o w s : "He [ D r . Langston] 
gave me t h e 60 days o f f u n t i l t h i n g s got s t r a i g h t e n e d o u t . I mean 
u n t i l e v e r y t h i n g - I had t o go down t o W e l f a r e t o get on - so I 
c o u l d get something coming i n u n t i l e v e r y t h i n g was s t r a i g h t e n e d 
o u t . " 

The Referee found t h a t Dr. Langston's p r e s c r i p t i o n note and 
r e p o r t c o n s t i t u t e d an a g g r a v a t i o n c l a i m . The Referee a l s o found 
t h a t t h e c l a i m was compensable. Inasmuch as t h e i n s u r e r had 
f a i l e d t o accept or deny t h e c l a i m w i t h i n 14 days, t h e Referee 
f u r t h e r concluded t h a t t h e i n s u r e r was r e q u i r e d t o pay i n t e r i m 
compensation. A c c o r d i n g l y , t h e de f a c t o d e n i a l was s e t a s i d e and 
t h e i n s u r e r was o r d e r e d t o pay i n t e r i m compensation, p e n a l t i e s and 
accompanying a t t o r n e y fees commencing August 13, 1982. 

A f t e r t h e l a s t award or arrangement of compensation, an 
i n j u r e d worker i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g from t h e 
o r i g i n a l i n j u r y . ORS 656.273(1). A p h y s i c i a n ' s r e p o r t i n d i c a t i n g 
a need f o r f u r t h e r m e d i c a l s e r v i c e s or a d d i t i o n a l compensation i s 
a c l a i m f o r a g g r a v a t i o n . ORS 656.273(3). An e m p l o y e r / i n s u r e r i s 
r e q u i r e d t o process a c l a i m as one f o r a g g r a v a t i o n when 
i n f o r m a t i o n r e c e i v e d from a c l a i m a n t , d o c t o r or a t t o r n e y i s 
s u f f i c i e n t t o g i v e reasonable n o t i c e t h a t c l a i m a n t i s r e q u e s t i n g 
f u r t h e r m e d i c a l s e r v i c e s or a d d i t i o n a l compensation f o r worsened 
c o n d i t i o n s r e l a t e d t o or r e s u l t i n g from t h e worker's o r i g i n a l 
i n j u r y or o c c u p a t i o n a l d i s e a s e . Douglas Dooley, 35 Van N a t t a 125, 
127 ( 1 9 8 3 ) . 

We agree w i t h t h e Referee t h a t taken t o g e t h e r , Dr. Langston's 
August 13 p r e s c r i p t i o n note and h i s August 17 m e d i c a l r e p o r t would 
c o n s t i t u t e an a g g r a v a t i o n c l a i m . However, we are not persuaded 
t h a t t h e i n s u r e r r e c e i v e d the p r e s c r i p t i o n n o t e . W i t h o u t t h e 
s u p p l e m e n t a t i o n of t h e p r e s c r i p t i o n n o t e , we conclude t h a t t h e 
August 17 r e p o r t i s i n s u f f i c i e n t t o e s t a b l i s h a c l a i m f o r 
a g g r a v a t i o n . 

The preponderance o f t h e evidence suggests t h a t t h e i n s u r e r 
d i d n o t r e c e i v e t h e p r e s c r i p t i o n note u n t i l i m m e d i a t e l y p r i o r t o 
t h e h e a r i n g . Moreover, t h e circumstances s u r r o u n d i n g t h e issuance 
of t h e note persuade us t h a t t h e note was used f o r purposes o f 
o b t a i n i n g w e l f a r e b e n e f i t s and never was i n t e n d e d as a r e q u e s t f o r 
c l a i m r e o p e n i n g . Dr. Langston's August 17 r e p o r t s u p p o r t s t h i s 
c o n c l u s i o n . A l t h o u g h Dr. Langston recommended a d d i t i o n a l p h y s i c a l 
t h e r a p y , he n e i t h e r opined t h a t c l a i m a n t ' s c o n d i t i o n had worsened 
nor mentioned t h e p r e s c r i p t i o n note s p e c i f i c a l l y or i n substance. 
F u r t h e r m o r e , he d i d not c o n t r a d i c t h i s e a r l i e r o p i n i o n t h a t 
c l a i m a n t was r e l e a s e d t o r e g u l a r work and m e d i c a l l y s t a t i o n a r y . 
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The August 17 r e p o r t s u p p o r t s c o n t i n u e d m e d i c a l t r e a t m e n t p u r s u a n t 
t o ORS 656.245. However, n e i t h e r Dr. Langston's f i n d i n g s nor h i s 
s t a t e m e n t s s e t f o r t h gounds f o r reopening of t h e c l a i m . 

We a l s o f i n d t h a t c l a i m a n t was not e n t i t l e d t o i n t e r i m 
compensation. Compensation i s due w i t h i n 14 days o f n o t i c e or 
knowledge o f m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from 
the worsened c o n d i t i o n . ORS 656.273(6). As d i s c u s s e d above, we 
a g a i n agree t h a t Dr. Langston's p r e s c r i p t i o n n o t e , when combined 
w i t h t h e d o c t o r ' s subsequent medical r e p o r t , would have 
c o n s t i t u t e d a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from 
c l a i m a n t ' s back c o n d i t i o n . However, we are not persuaded t h a t t h e 
i n s u r e r r e c e i v e d t h e p r e s c r i p t i o n note u n t i l j u s t p r i o r t o t h e 
h e a r i n g . Consequently, t h e i n s u r e r was not o b l i g a t e d t o pay 
i n t e r i m compensation and should not be assessed a p e n a l t y and 
accompanying a t t o r n e y f e e s f o r i t s f a i l u r e t o do so. 

F i n a l l y , f o l l o w i n g our de novo review of the m e d i c a l and l a y 
e v i d e n c e , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a 
compensable a g g r a v a t i o n o f h i s back c o n d i t i o n . N e i t h e r t h e 
f i n d i n g s nor t h e o p i n i o n o f Dr. Langston, c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t i m m e d i a t e l y b e f o r e and a f t e r h i s l a s t award o f 
compensation, s u p p o r t a c o n c l u s i o n t h a t c l a i m a n t ' s back c o n d i t i o n 
has worsened. Fur t h e r m o r e , c l a i m a n t ' s t e s t i m o n y on t h i s p o i n t i s 
e q u i v o c a l and u n p e r s u a s i v e . A c c o r d i n g l y , we r e i n s t a t e and uphold 
t h e i n s u r e r ' s de f a c t o d e n i a l . 

ORDER 

The Referee's o r d e r dated J u l y 12, 1984 i s r e v e r s e d i n p a r t . 
The i n s u r e r ' s de f a c t o d e n i a l of c l a i m a n t ' s August 1982 
a g g r a v a t i o n c l a i m i s r e i n s t a t e d and upheld. Those p o r t i o n s which 
o r d e r e d t h e i n s u r e r t o pay i n t e r i m compensation, p e n a l t i e s and 
accompanying a t t o r n e y fees are r e v e r s e d . The remainder o f the 
o r d e r i s a f f i r m e d . 

B O B B I E L . MACKI, C l a i m a n t WCB 8 2 - 1 0 8 5 0 
K e n n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y M a r c h 1 8 , 1 9 8 5 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s case i s b e f o r e the Board on remand from the Court of 
Appeals. Macki v. EBI Companies, 71 Or App 567 ( 1 9 8 4 ) . The Board 
has been i n s t r u c t e d t o determine the amount o f i n t e r i m 
compensation, p e n a l t i e s and a t t o r n e y fees due c l a i m a n t under Bono 
v. SAIF, 66 Or App 138 (1983). We note t h a t n i n e days a f t e r t h e 
Court of Appeals' o p i n i o n i n t h i s case was f i l e d , t he Supreme 
Court r e v e r s e d t h e Court of Appeals' Bono case. Bono v. SAIF, 298 
Or 405 (1984). R e c o n s i d e r a t i o n of the Court of Appeals' d e c i s i o n 
i n t h i s case was not requested and the c o u r t ' s d e c i s i o n i s now 
f i n a l . We are p r e s e n t e d , t h e r e f o r e , w i t h a c o n f l i c t between what 
has become t h e law of the case and what i s now the law g e n e r a l l y . 
We conclude t h a t we are bound t o obey the mandate of t h e Court of 
Appeals. See Rexnord, I n c . v. F e r r i s , 69 Or App 146, 148 ( 1 9 8 4 ) . 

Claimant was a l l e g e d l y i n j u r e d on September 6, 1982 and t h e 
employer was n o t i f i e d of the c l a i m the next day. Claimant was o f f 
work on a p r e a r r a n g e d leave of absence from September 8 t h r o u g h 
October 1, 1982. She d i d not r e t u r n t o work t h e r e a f t e r and was 
d i s c h a r g e d November 8, 1982. Her c l a i m was denied November 5, 
1982. 
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Under the law of t h i s case, i . e . t h e Court o f Appeals' Bono 
case, c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation from September 
8, 1982 t h r o u g h November 5, 1982, i n c l u s i v e l y . The c o u r t has a l s o 
mandated t h a t we assess a p e n a l t y and a t t o r n e y f e e . We conclude 
t h a t t h e i n s u r e r s h o u l d pay c l a i m a n t a p e n a l t y equal t o 15% o f t h e 
i n t e r i m compensation due and unpaid. Claimant's a t t o r n e y i s 
e n t i t l e d t o an i n s u r e r - p a i d f e e o f $250. 

IT IS SO ORDERED. ' 

RAYMOND C. NORGAARD, C l a i m a n t WCB 8 3 - 0 9 0 1 4 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 5 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer re q u e s t s review o f Referee 
Shebley's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m o f 
a g g r a v a t i o n o f h i s l e f t knee i n j u r y . The i s s u e i s c o m p e n s a b i l i t y . 

The p r i n c i p a l d e t e r m i n i n g f a c t o r i n t h i s c l a i m i s whether t h e 
evidence preponderates toward a f i n d i n g t h a t c l a i m a n t had 
c o n t i n u i n g p a i n i n h i s l e f t knee between June 26, 1978 and 
October 28, 1983 when he r e q u i r e d a d d i t i o n a l m edical t r e a t m e n t and 
s u r g e r y . The Referee s p e c i f i c a l l y found t h a t c l a i m a n t was 
c r e d i b l e based upon h i s a t t i t u d e , appearance, demeanor and 
resp o n s i v e n e s s . We f i n d i n th e r e c o r d as a whole no b a s i s upon 
which t o do o t h e r t h a n accept the Referee's f i n d i n g . See Davies 
v. Hanel Lbr. Co., 67 Or App 35, 38 (1984). 

The employer argues v i g o r o u s l y on review t h a t t h e r e i s n_o 
evidence t h a t c l a i m a n t mentioned any knee problems t o any o f t h e 
e i g h t p h y s i c i a n s who t r e a t e d or examined him d u r i n g t h e r e l e v a n t 
i n t e r v a l . We f i n d t o th e c o n t r a r y . The o r i g i n a l 801 form 
s p e c i f i c a l l y r e l a t e d a knee i n j u r y , and Dr. Walker's r e p o r t o f 
June 27, 1978 r e p o r t e d s w o l l e n knees. I n a d d i t i o n Drs. Anderson 
and Misko b o t h noted knee i n j u r y by h i s t o r y i n May 1980. That 
c l a i m a n t ' s knee c o m p l a i n t s may have been e c l i p s e d by t h e much more 
severe back symptomatology does much t o e x p l a i n t h e deemphasis o f 
the knee c o m p l a i n t s . 

The Board a f f i r m s and adopts the order o f t h e Referee. 

ORDER 

The Referee's o r d e r dated J u l y 9, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by th e s e l f - i n s u r e d employer. 

HERMAN E . STEPHAN, C l a i m a n t WCB 8 4 - 0 0 0 4 6 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y M a r c h 1 8 , 1 9 8 5 
L e i s t e r & V a l l e r a n d , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Claimant has requested r e c o n s i d e r a t i o n o f the Board's Order 
on Review dated February 25, 1984, a s k i n g t h a t t h e Board s t r i k e 
t h e l a s t f u l l paragraph o f th e o r d e r . Claimant contends t h a t , i n 
e f f e c t , t h e Board i s s u e d a second d e n i a l o f c l a i m a n t ' s i n j u r y 
c l a i m . The Board's or d e r a f f i r m e d t h e Referee's o r d e r which found 
t h a t c l a i m a n t was not a s u b j e c t worker. The Board o r d e r f u r t h e r 
s t a t e d t h a t had c l a i m a n t been a s u b j e c t worker, t h e Board would 
not f i n d c l a i m a n t ' s low back c l a i m compensable. 
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Claimant argues t h a t t h e SAIF C o r p o r a t i o n denied h i s c l a i m 
e n t i r e l y on the b a s i s t h a t he was not a s u b j e c t worker. I n 
a c t u a l i t y , t h e d e n i a l s t a t e d t h a t the " s u b j e c t worker" b a s i s was 
t h e p r i m a r y reason f o r d e n i a l , but SAIF d i d not waive f u r t h e r 
reasons f o r denying the c l a i m . At h e a r i n g , SAIF c o n t e s t e d 
c o m p e n s a b i l i t y not o n l y on t h e " s u b j e c t worker" b a s i s , but a l s o 
q u e s t i o n e d whether the i n j u r y o c c u r r e d and whether t h e i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . 

A l t h o u g h c l a i m a n t c l a i m e d s u r p r i s e a t SAIF's t a c t i c s a t 
h e a r i n g and the p a r t i e s debated/discussed t h e p o s s i b i l i t y o f 
c o n t i n u i n g the h e a r i n g on t h e "medical i s s u e " q u e s t i o n , t h e 
Referee made no s p e c i f i c r u l i n g and t h e h e a r i n g proceeded. D u r i n g 
t h e h e a r i n g c l a i m a n t t e s t i f i e d t o m a t t e r s p e r t a i n i n g t o h i s 
m e d i c a l h i s t o r y . I n a d d i t i o n , e x h i b i t s were a d m i t t e d i n t o 
evidence which concerned c l a i m a n t ' s generals m e d i c a l h i s t o r y , as 
w e l l as h i s back c o n d i t i o n . There i s no i n d i c a t i o n t h a t t h e case 
was e i t h e r c o n t i n u e d or h e l d i n abeyance a w a i t i n g t h e Referee's 
d e c i s i o n on t h e t h r e s h o l d q u e s t i o n as t o whether c l a i m a n t was a 
s u b j e c t worker. I n s t e a d , the Referee c l o s e d the r e c o r d , 
a p p a r e n t l y w i t h o u t o b j e c t i o n from e i t h e r p a r t y , and i s s u e d h i s 
o r d e r . 

I n h i s o r d e r , t h e Referee s t a t e d t h a t t h e i s s u e s were: (1) 
whether c l a i m a n t was a s u b j e c t worker; and (2) whether c l a i m a n t ' s 
d i s a b i l i t y was j o b - r e l a t e d . Since t h e Referee found t h a t c l a i m a n t 
had f a i l e d t o e s t a b l i s h t h a t he was a s u b j e c t worker, t h e Referee 
a p p a r e n t l y d i d not choose t o address t h e medical i s s u e . 

I n h i s a p p e l l a n t ' s b r i e f , c l a i m a n t c o n c e n t r a t e d h i s argument 
on t h e s u b j e c t worker i s s u e . SAIF's response addressed not o n l y 
t h e s u b j e c t worker i s s u e , but a l s o c o n t i n u e d t o r a i s e , i n the 
a l t e r n a t i v e , the medical i s s u e . I n r e p l y , c l a i m a n t responded t h a t 
i f t h e Board found t h a t c l a i m a n t was a s u b j e c t worker, i t should 
remand on t h e medical i s s u e . 

A l t h o u g h the evidence on the medical i s s u e i s not 
overwhelming, i t i s s u f f i c i e n t l y p e r s u a s i v e f o r us t o conclude 
t h a t c l a i m a n t ' s i n j u r y d i d not m a t e r i a l l y c o n t r i b u t e t o h i s 
d i s a b i l i t y . Moreover, we do not agree t h a t the Board has i s s u e d a 
d e n i a l t h r o u g h i t s Order on Review. From our review o f the 
r e c o r d , i t i s apparent t h a t : (1) i n i s s u i n g i t s d e n i a l , SAIF d i d 
not waive f u r t h e r reasons f o r denying the c l a i m ; (2) SAIF 
c o n t e s t e d medical c a u s a t i o n a t the h e a r i n g ; (3) t h e h e a r i n g 
proceeded w i t h o u t a d e f i n i t i v e r u l i n g c o n c e r n i n g a c o n t i n u a n c e ; 
(4) t e s t i m o n y was taken a t t h e h e a r i n g , and e x h i b i t s were o f f e r e d 
i n t o e v i d e n c e , p e r t a i n i n g t o t h e medical i s s u e ; (5) c l a i m a n t d i d 
not o b j e c t t o the c l o s i n g of the r e c o r d w i t h o u t o f f e r i n g 
a d d i t i o n a l evidence on the medical i s s u e ; and (6) the Referee 
r e f e r r e d t o t h e medical i s s u e i n h i s o r d e r . 

Under these c i r c u m s t a n c e s , we do not agree t h a t c l a i m a n t was 
p r o h i b i t e d from l i t i g a t i n g t he medical i s s u e nor t h a t t h e Board's 
o r d e r r e p r e s e n t s an a d d i t i o n a l d e n i a l of the c l a i m . I n s t e a d , t h e 
r e c o r d suggests t h a t c l a i m a n t was c o n t e n t t o a l l o w t h e h e a r i n g t o 
proceed and t h e case t o c l o s e w i t h o u t o f f e r i n g f u r t h e r evidence on 
the m e d i c a l i s s u e . The Referee's d e c i s i o n not t o comment on t h e 
a l t e r n a t i v e i s s u e , does not p r o h i b i t t h e Board from a d d r e s s i n g i t . 

I n c o n c l u s i o n , t h e Board's Order does not " p r e c l u d e any 
chance o f [ c l a i m a n t ' s ] success on r e v i e w " as c l a i m a n t argues. The 
Court of Appeals i s empowered t o take any a c t i o n t h a t i t deems 
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a p p r o p r i a t e f o l l o w i n g i t s de novo r e v i e w . ORS 656.298(6). That 
power c o u l d i n c l u d e f i n d i n g t h e c l a i m compensable or remanding f o r 
f u r t h e r evidence t a k i n g . The Court c e r t a i n l y i s not r e q u i r e d t o 
honor any p o r t i o n o f t h e Board's o r d e r . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
g r a n t e d . On r e c o n s i d e r a t i o n , t h e Board adheres t o and r e p u b l i s h e s 
i t s former o r d e r . 

IT IS SO ORDERED. 

RICHARD L . H O F F E E , C l a i m a n t WCB 8 4 - 0 5 8 6 0 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y M a r c h 2 2 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review of those p o r t i o n s o f 
Referee Q u i l l i n a n ' s order which: (1) awarded c l a i m a n t temporary 
p a r t i a l d i s a b i l i t y from December 2 1 , 1982 u n t i l June 1 1 , 1983 and 
temporary t o t a l d i s a b i l i t y t h e r e a f t e r u n t i l c l a i m c l o s u r e ; and (2) 
assessed SAIF a 25% p e n a l t y and accompanying a t t o r n e y f e e s f o r 
SAIF's f a i l u r e t o process c l a i m a n t ' s compensable u l n a r neuropathy 
c o n d i t i o n as d i r e c t e d by a p r e v i o u s Referee's o r d e r . On r e v i e w , 
SAIF contends t h a t c l a i m a n t was not e n t i t l e d t o temporary 
d i s a b i l i t y compensation and t h a t i t s conduct was not 
unreasonable. Claimant c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h e 
Referee was w i t h o u t a u t h o r i t y t o a l t e r t he p r e v i o u s Referee's 
or d e r and t h a t the Referee e r r e d i n r e d u c i n g temporary t o t a l 
d i s a b i l i t y compensation t o temporary p a r t i a l d i s a b i l i t y 
compensation. 

As a p r e l i m i n a r y m a t t e r , c l a i m a n t has moved t h a t a p o r t i o n of 
SAIF's r e p l y b r i e f be s t r i c k e n . The p o r t i o n i n q u e s t i o n concerns 
SAIF's c o n t e n t i o n t h a t c l a i m a n t ' s temporary d i s a b i l i t y 
compensation a f t e r h i s unemployment b e n e f i t s e x p i r e d s h o u l d have 
remained as temporary p a r t i a l d i s a b i l i t y r a t h e r than as temporary 
t o t a l d i s a b i l i t y . SAIF r a i s e s t h i s i s s u e f o r the f i r s t t i m e i n 
i t s r e p l y b r i e f . We s h a l l not address t h i s i s s u e r a i s e d a t t h i s 
l a t e d a t e . Michael R. P e t k o v i c h , 34 Van N a t t a 98 ( 1 9 8 2 ) . 
Consequently, the Board g r a n t s c l a i m a n t ' s m o t i o n . 

We conclude t h a t c l a i m a n t was e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s b e g i n n i n g J u l y 12, 1982, t h e date h i s c l a i m 
had been p r e v i o u s l y found t o be p r e m a t u r e l y c l o s e d . T h e r e f o r e , we 
modify t h e Referee's o r d e r . 

Claimant was 38 years of age a t t h e time o f h e a r i n g . I n 
October 1981 he f i l e d a c l a i m f o r r i g h t w r i s t t e n d i n i t i s , 
c o n t e n d i n g h i s c o n d i t i o n was caused by h i s work a c t i v i t i e s as a 
sand b l a s t e r . The c l a i m was accepted and subsequently c l o s e d by a 
December 4, 1981 D e t e r m i n a t i o n Order. Claimant r e c e i v e d 
a p p r o x i m a t e l y two weeks o f time l o s s and no permanent d i s a b i l i t y . 

The c l a i m was soon reopened f o r f u r t h e r w r i s t problems which 
were diagnosed as b i l a t e r a l c a r p a l t u n n e l syndrome. Release 
s u r g e r y was performed i n May 1982. Dr. S t r e i t z , c l a i m a n t ' s 
t r e a t i n g o r t h o p e d i s t , found him m e d i c a l l y s t a t i o n a r y and r e l e a s e d 
him f o r work as o f J u l y 12, 1982. However, Dr. S t r e i t z a d v i s e d 
c l a i m a n t a g a i n s t i n i t i a l l y engaging i n heavy and r e p e t i t i v e 
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The c l a i m was a g a i n c l o s e d by an August 5, 1982 D e t e r m i n a t i o n 
Order. Claimant was awarded time l o s s b e n e f i t s t h r o u g h J u l y - 1 1 , 
1982. 

S h o r t l y a f t e r the D e t e r m i n a t i o n Order i s s u e d , c l a i m a n t sought 
m e d i c a l t r e a t m e n t c o m p l a i n i n g of symptoms which resembled an u l n a r 
n e u r o p a t h y . EMG and nerve c o n d u c t i o n t e s t s c o n f i r m e d t h a t 
c l a i m a n t was s u f f e r i n g from b i l a t e r a l u l n a r nerve p a l s y . 

On December 2 1 , 1982 Dr. Young, o r t h o p e d i s t , r e q u e s t e d 
a u t h o r i z a t i o n f o r u l n a r nerve decompression s u r g e r y . However, 
upon f u r t h e r r e view of c l a i m a n t ' s medical h i s t o r y , Dr. Young 
concluded t h a t SAIF was not r e s p o n s i b l e f o r c l a i m a n t ' s u l n a r 
neuropathy. Dr. Young f u r t h e r opined t h a t from the s t a n d p o i n t of 
c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n , c l a i m a n t remained "capable of 
h i s p r e v i o u s employment and w i t h o u t d i s a b i l i t y . " 

I n February 1983 Dr. E l l i s o n examined c l a i m a n t . Dr. E l l i s o n 
o pined t h a t c l a i m a n t ' s symptoms were c o n s i s t e n t w i t h c l a i m a n t ' s 
work a c t i v i t i e s as a s a n d b l a s t e r . I n a d d i t i o n , the d o c t o r 
concluded t h a t a l a t e r onset o f symptoms was c o n s i s t e n t w i t h the 
d i s e a s e or entrapment s t a t e . Dr. E l l i s o n recommended t h a t 
c l a i m a n t undergo t h e u l n a r s u r g e r y and t h a t SAIF be h e l d 
r e s p o n s i b l e . 

I n October 1983 Dr. T s a i , neurosurgeon, performed an 
independent medical e x a m i n a t i o n . Dr. Tsai recorded a h i s t o r y t h a t 
c l a i m a n t had r e t u r n e d t o l a n d s c a p i n g work about s i x months 
p r e v i o u s l y , but was f o r c e d t o t e r m i n a t e h i s work a p p r o x i m a t e l y 
t h r e e or f o u r weeks p r i o r t o t h e e x a m i n a t i o n due t o h i s u l n a r 
problems. Dr. Tsai concluded t h a t based on c l a i m a n t ' s h i s t o r y of 
h i s b i l a t e r a l u l n a r neuropathy symptoms h i s c o n d i t i o n was an 
o c c u p a t i o n a l d i s e a s e . Dr. Tsai f u r t h e r opined t h a t c l a i m a n t ' s 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y and t h a t t h e recommended 
s u r g e r y be performed. 

The m a t t e r proceeded t o h e a r i n g b e f o r e Referee T. Lavere 
Johnson. Claimant contended t h a t h i s b i l a t e r a l u l n a r neuropathy 
was compensable and t h a t h i s c l a i m had been p r e m a t u r e l y c l o s e d . 
I n a May 4, 1984 o r d e r , Referee Johnson agreed and remanded the 
b i l a t e r a l u l n a r neuropathy c l a i m t o SAIF " f o r acceptance as a 
compensable c l a i m and f o r the payment of compensation t o which 
c l a i m a n t may be e n t i t l e d as p r o v i d e d by t h e Oregon Workers' 
Compensation Laws." Referee Johnson d e c l i n e d t o assess p e n a l t i e s , 
d e s p i t e SAIF's f a i l u r e t o i s s u e a p a r t i a l d e n i a l , because "based 
on t h e somewhat c o n f l i c t i n g h i s t o r i c a l and medical f a c t s i n t h e 
r e c o r d , I am unsure whether t h e r e was l e g a l l y any compensation due 
and owed c l a i m a n t u n t i l issuance of the p r e s e n t Referee [ s i c ] 
O p i n i o n and Order." 

P a r e n t h e t i c a l l y , we note t h a t the Board has a f f i r m e d Referee 
Johnson's o r d e r . R i c h a r d L. H o f f e e , 36 Van N a t t a 1878 (1984) 
(memorandum o p i n i o n ) . The Board's Order was not appealed. 

On May 30, 1984 c l a i m a n t f i l e d a request f o r h e a r i n g . Among 
the reasons f o r h i s r e q u e s t , c l a i m a n t l i s t e d SAIF's r e f u s a l t o 
process or pay b e n e f i t s i n compliance w i t h Referee Johnson's o r d e r . 

On June 6, 1984 SAIF ad v i s e d c l a i m a n t t h a t i t had r e c e i v e d 
Referee Johnson's o r d e r . Since i t appeared no p h y s i c i a n had 
a u t h o r i z e d t i m e l o s s a f t e r Dr. S t r e i t z had r e l e a s e d c l a i m a n t t o 
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work, SAIF s t a t e d t h a t t i m e l o s s would be due and payable w i t h i n 
14 days of h i s admission t o the h o s p i t a l f o r s u r g e r y . SAIF 
requested t h a t c l a i m a n t p r o v i d e i t w i t h t h e name of h i s t r e a t i n g 
p h y s i c i a n and n o t i f y i t when h i s u l n a r s u r g e r y had been scheduled. 

The m a t t e r proceeded t o h e a r i n g b e f o r e Referee Q u i l l i n a n . 
Claimant had r e c e i v e d no temporary d i s a b i l i t y s i n c e t h e issuance 
of Referee Johnson's o r d e r . He had not r e c e i v e d medical t r e a t m e n t 
t h a t was p a i d by SAIF s i n c e J u l y of 1982. No u l n a r nerve s u r g e r y 
had been scheduled. I t was c l a i m a n t ' s u n d e r s t a n d i n g t h a t none o f 
h i s d o c t o r s would t a k e h i s case because he owed them money and had 
no money t o pay them. 

Claimant t e s t i f i e d t h a t he had not worked f o r pay s i n c e 
J u l y 1 1 , 1982. He a t t e m p t e d t o h e l p l i f t i n g Christmas t r e e s "a 
couple of t i m e s , " but t h e " j o b s " l a s t e d o n l y a day due t o 
c l a i m a n t ' s i n a b i l i t y t o l i f t t h e t r e e s . Claimant a p p l i e d f o r 
unemployment b e n e f i t s i n December 1981 and renewed h i s a p p l i c a t i o n 
i n October 1982. I n s u b m i t t i n g h i s a p p l i c a t i o n s , c l a i m a n t 
i n d i c a t e d t h a t he was not d i s a b l e d , i l l , i n j u r e d or under d o c t o r ' s 
care and n o t h i n g p r e v e n t e d him from b e g i n n i n g work i m m e d i a t e l y . 
Claimant r e c e i v e d unemployment b e n e f i t s u n t i l June 1 1 , 1983. 

Referee Q u i l l i n a n concluded t h a t c l a i m a n t was e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s from December 2 1 , 1982 u n t i l c l a i m 
c l o s u r e . She awarded c l a i m a n t temporary p a r t i a l d i s a b i l i t y 
b e n e f i t s f o r t h e p e r i o d i n which he r e c e i v e d unemployment 
compensation. N o t i n g t h a t t h e e n t i r e p r e v i o u s r e c o r d had not been 
i n c o r p o r a t e d i n t o the p r e s e n t r e c o r d , Referee Q u i l l i n a n found t h a t 
she c o u l d not determine c l a i m a n t was d i s a b l e d p r i o r t o December 2 1 , 
1982, the date Dr. Young i m p l i e d t h a t c l a i m a n t was d i s a b l e d due t o 
h i s u l n a r neuropathy. 

Temporary d i s a b i l i t y b e n e f i t s are due w i t h i n 14 days o f a 
l i t i g a t i o n o r d e r . OAR 4 3 6 - 5 4 - 3 1 0 ( 3 ) ( e ) . The i n s u r e r ' s f i l i n g o f 
a r e q u e s t f o r review s h a l l n o t s t a y payment of compensation t o a 
c l a i m a n t . ORS 656.313(1). Temporary compensation g e n e r a l l y -
c o n t i n u e s u n t i l t he worker r e t u r n s t o r e g u l a r work, i s r e l e a s e d t o 
r e t u r n t o work, or a D e t e r m i n a t i o n Order is s u e s t e r m i n a t i n g t h e 
d u t y t o pay time l o s s . Jackson v. SAIF, 7 Or App 109 ( 1 9 7 1 ) ; ORS 
656.268. 

We agree w i t h Referee Q u i l l i n a n t h a t SAIF was o b l i g a t e d t o 
comply w i t h Referee Johnson's or d e r and pay c l a i m a n t temporary 
compensation. However, we f i n d t h a t these temporary b e n e f i t s 
should be due and payable from J u l y 12, 1982, t h e date Referee 
Johnson found t h e c l a i m was p r e m a t u r e l y c l o s e d . 

I n c o n c l u d i n g t h a t t h e c l a i m had been p r e m a t u r e l y c l o s e d , 
Referee Johnson c o n c u r r e n t l y found t h a t c l a i m a n t ' s c o n d i t i o n was 
not m e d i c a l l y s t a t i o n a r y on J u l y 1 1 , 1982, t h e date of c l a i m 
c l o s u r e . By s u b s e q u e n t l y r e q u e s t i n g another h e a r i n g , c l a i m a n t was 
not r e q u i r e d t o prove t o Referee Q u i l l i n a n t h a t which had been 
p r e v i o u s l y found by Referee Johnson. Rather than a t t e m p t i n g t o 
r e l i t i g a t e t h e premature c l o s u r e i s s u e , c l a i m a n t was merely 
seeking enforcement of Referee Johnson's o r d e r . 

A c c o r d i n g l y , we f i n d t h a t SAIF was r e q u i r e d t o pay temporary 
d i s a b i l i t y b e n e f i t s commencing from t h e date t h e c l a i m had been 
found t o be p r e m a t u r e l y c l o s e d . Furthermore, pursuant t o Jackson 
and ORS 656.268, SAIF must pay these b e n e f i t s u n t i l c l a i m a n t i s 
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r e l e a s e d t o work, r e t u r n s t o work, or a D e t e r m i n a t i o n Order i s s u e s 
c l o s i n g t h e c l a i m . We are not persuaded t h a t , f o l l o w i n g t h e 
c l a i m ' s premature c l o s u r e , c l a i m a n t was e i t h e r r e l e a s e d t o r e t u r n 
t o work or t h a t c l a i m a n t a c t u a l l y r e t u r n e d t o work. T h e r e f o r e , we 
agree w i t h Referee Q u i l l i n a n t h a t temporary b e n e f i t s s h o u l d 
c o n t i n u e u n t i l t e r m i n a t i o n of b e n e f i t s i s j u s t i f i e d . 

Inasmuch as the evidence suggests t h a t c l a i m a n t was r e c e i v i n g 
unemployment compensation between J u l y 12, 1982 and December 2 1 , 
1982, we conclude t h a t c l a i m a n t should r e c e i v e temporary p a r t i a l 
d i s a b i l i t y d u r i n g t h i s p e r i o d . Edwards v. Employment D i v i s i o n , 63 
Or App 521 ( 1 9 8 3 ) ; D a n i e l J. Cannon, 35 Van N a t t a 1181, 35 Van 
N a t t a 1623 ( 1 9 8 3 ) ; Margaret L. Gray, 35 Van N a t t a 1706 ( 1 9 8 3 ) . 

The Board a f f i r m s those p o r t i o n s of the Referee's o r d e r which 
assessed SAIF a p e n a l t y and accompanying a t t o r n e y f e e s . 
F u r t h e r m o r e , t h e p e n a l t y s h a l l a p p l y t o the temporary d i s a b i l i t y 
compensation made payable h e r e i n . F i n a l l y , the Board a f f i r m s t h a t 
p o r t i o n of t h e Referee's o r d e r which awarded c l a i m a n t temporary 
p a r t i a l d i s a b i l i t y f o r the p e r i o d s o f time c l a i m a n t r e c e i v e d 
unemployment compensation. 

ORDER 

The Referee's order dated August 3, 1984, as m o d i f i e d by her 
August 22, 1984 o r d e r , i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . 
Claimant i s awarded temporary p a r t i a l d i s a b i l i t y from J u l y 12, 
1982 u n t i l June 1 1 , 1983 and temporary t o t a l d i s a b i l i t y t h e r e a f t e r 
u n t i l c l a i m c l o s u r e as p r o v i d e d by law. The SAIF C o r p o r a t i o n i s 
assessed a p e n a l t y of 25% of t h i s temporary d i s a b i l i t y 
compensation. The remainder of t h e Referee's o r d e r i s a f f i r m e d . 
Claimant's a t t o r n e y i s a l l o w e d 25% o f the i n c r e a s e d compensation 
awarded by t h i s o r d e r , not t o exceed $3,000. I n a d d i t i o n , 
p u r s uant t o OAR 438-47-055, c l a i m a n t ' s a t t o r n e y i s awarded $700 
f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF C o r p o r a t i o n . 

L U I S A. RODRIGUEZ, C l a i m a n t WCB 8 4 - 0 2 8 2 1 
G o l d b e r g & M e c h a n i c , C l a i m a n t ' s A t t o r n e y s M a r c h 2 2 , 1 9 8 5 
N o r e e n K. S a l t v e i t , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant requests review of those p o r t i o n s o f Referee 
P f e r d n e r ' s order which d e c l i n e d t o set a s i d e as premature a 
D e t e r m i n a t i o n Order dated February 29, 1984, found t h a t a June 7, 
1984 p h y s i c i a n ' s r e p o r t d i d not c o n s t i t u t e a v a l i d a g g r a v a t i o n 
c l a i m , and t h a t c l a i m a n t f a i l e d t o e s t a b l i s h a compensable 
worsening of h i s c o n d i t i o n . Claimant contends t h a t h i s c o n d i t i o n 
was not m e d i c a l l y s t a t i o n a r y when the c l a i m was c l o s e d , and t h a t 
he i s , t h e r e f o r e , e n t i t l e d t o a d d i t i o n a l temporary d i s a b i l i t y 
compensation; i n the a l t e r n a t i v e , c l a i m a n t contends t h a t h i s c l a i m 
should be reopened as of A p r i l 12, 1984. 

The evidence f a i l s t o preponderate i n c l a i m a n t ' s f a v o r on t h e 
premature c l o s u r e i s s u e . There i s i n s u f f i c i e n t p e r s u a s i v e 
evidence t o s a t i s f y c l a i m a n t ' s burden of p r o v i n g t h a t he was 
a n y t h i n g o t h e r than m e d i c a l l y s t a t i o n a r y , as d e f i n e d by ORS 
656.005(17) ( " f u r t h e r m a t e r i a l improvement"), when h i s c l a i m was 
c l o s e d on February 29, 1984. Furthermore, the m e d i c a l l y 
s t a t i o n a r y date assigned by the D e t e r m i n a t i o n Order, February 16, 
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1984, i s su p p o r t e d by t h e r e c o r d . The issu e s s u r r o u n d i n g 
c l a i m a n t ' s employment t e r m i n a t i o n , as the y bear on h i s p o s s i b l e 
e n t i t l e m e n t t o a d d i t i o n a l temporary d i s a b i l i t y subsequent t o 
February 16, 1984, are rendered moot. On t h e a l t e r n a t i v e i s s u e o f 
c l a i m reopening f o r a worsened c o n d i t i o n , t h e r e i s a d e a r t h o f 
evidence t o su p p o r t c l a i m a n t ' s c o n t e n t i o n s i n t h i s r e g a r d . 
A c c o r d i n g l y , we a f f i r m t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated September 26, 1984 i s a f f i r m e d . 

MICHAEL J . THOMAS, C l a i m a n t WCB 8 4 - 0 1 4 0 0 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y M a r c h 2 2 , 1 9 8 5 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review and c l a i m a n t c r o s s - r e q u e s t s 
review o f those p o r t i o n s o f Referee N i c h o l s ' o r d e r which awarded 
c l a i m a n t i n t e r i m compensation, a 25% p e n a l t y and an a s s o c i a t e d 
$350 a t t o r n e y f e e f o r f a i l u r e t o pay i n t e r i m compensation. 

I n o r d e r t o r e c e i v e i n t e r i m compensation, a s u b j e c t worker 
must have l e f t work as t h a t phrase i s used i n ORS 656.210(3). 
Bono v. SAIF, 298 Or 405, 410 (1984). We f i n d t h a t c l a i m a n t d i d 
not l e a v e work due t o the hematuria f o r which he f i l e d h i s c l a i m 
and sought m e d i c a l a t t e n t i o n . A c c o r d i n g l y , he i s e n t i t l e d t o 
n e i t h e r i n t e r i m compensation nor the a s s o c i a t e d p e n a l t y and 
a t t o r n e y ' s f e e awarded by the Referee. 

ORDER 

The Referee's o r d e r dated August 8, 1984 i s r e v e r s e d i n 
p a r t . Those p o r t i o n s of t h e Referee's order which awarded i n t e r i m 
compensation, a p e n a l t y equal t o 25 per c e n t o f unpaid i n t e r i m 
compensation and a $350 a t t o r n e y f ee f o r f a i l u r e t o pay i n t e r i m 
compensation are r e v e r s e d . The Referee's order i s a f f i r m e d i n a l l 
o t h e r r e s p e c t s . — 

BOB L . F A R R I S , C l a i m a n t WCB 8 4 - 0 6 1 3 2 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y M a r c h 2 6 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r which 
awarded 16° f o r 5% unscheduled permanent p a r t i a l d i s a b i l i t y i n 
a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 16° f o r 5% unscheduled 
d i s a b i l i t y f o r a low back i n j u r y and a f f i r m e d t h e D e t e r m i n a t i o n 
Order award of 6.75° f o r 5% scheduled d i s a b i l i t y o f t h e l e f t f o o t . 
Claimant a l s o a s s i g n s as e r r o r t h e Referee's f a i l u r e t o accept a 
c h a r t n o t e o f t h e a t t e n d i n g p h y s i c i a n s u b m i t t e d a f t e r h e a r i n g but 
b e f o r e issuance o f the Opinion and Order. The issu e s on review 
are e x t e n t of unscheduled d i s a b i l i t y of the back, e x t e n t o f 
scheduled d i s a b i l i t y of the l e f t f o o t , and admission i n t o evidence 
of t h e a t t e n d i n g p h y s i c i a n ' s c h a r t n o t e s u b m i t t e d a f t e r h e a r i n g . 

The p r o f e r r e d c h a r t n o t e was w r i t t e n t o r e c o r d c l a i m a n t ' s 
v i s i t t o h i s a t t e n d i n g p h y s i c i a n on August 17, 1984. The 
c h a r t n o t e was r e c e i v e d by t h e SAIF C o r p o r a t i o n on August 23, 
1984. The h e a r i n g was h e l d and t h e r e c o r d c l o s e d August 30, 

- 2 5 2 -



1 9 8 4 . The c h a r t n o t e was sent by SAIF on August 3 1 , 1 9 8 4 and 
r e c e i v e d by c l a i m a n t on September 5 , 1 9 8 4 . Claimant f o r w a r d e d t h e 
c h a r t n o t e t o the Referee on September 1 1 , 1 9 8 4 and asked t h a t i t 
be a d m i t t e d i n t o e vidence. SAIF forwa r d e d t he r e p o r t t o c l a i m a n t 
w i t h i n t h e t i m e r e q u i r e d by the r u l e s . Claimant i s not e n t i t l e d 
t o r e l y on SAIF t o produce medical r e p o r t s from h i s own a t t e n d i n g 
p h y s i c i a n which c l a i m a n t generates l e s s than two weeks b e f o r e 
h e a r i n g . The f a c t t h a t SAIF r e c e i v e d t he c h a r t n o t e on August 2 3 
convinces us t h a t t h e c h a r t n o t e was a v a i l a b l e f o r e i t h e r p a r t y by 
t h a t d a t e , and t h e r e has been no s'howing by c l a i m a n t why he c o u l d 
not have o b t a i n e d t h e c h a r t n o t e b e f o r e h e a r i n g and o f f e r e d i t ; 
t h e r e f o r e , t he Referee p r o p e r l y denied admission of t h e e x h i b i t 
a f t e r h e a r i n g . 

On t h e m e r i t s , t h e Board a f f i r m s and adpots t h e o r d e r o f the 
Referee. 

CLAUDIO E . RRANDJEAN, C l a i m a n t WCB 8 3 - 0 7 0 3 3 
P e t e r E . B a e r , C l a i m a n t ' s A t t o r n e y M a r c h 2 6 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f Referee Knapp's order which 
upheld t he SAIF C o r p o r a t i o n ' s d e n i a l o f h i s t i n n i t u s and h e a r i n g 
l o s s c l a i m and which awarded no p e n a l t i e s or a t t o r n e y ' s fees f o r a 
l a t e d e n i a l . The iss u e s on review are c o m p e n s a b i l i t y and 
p e n a l t i e s and a t t o r n e y ' s f e e s . 

The Board a f f i r m s and adopts t h e or d e r of the Referee. Cf. 
Ford v. SAIF, 7 1 Or App 8 2 5 ( 1 9 8 4 ) ( c l a i m a n t showed p a t t e r n of 
h e a r i n g l o s s was c o n s i s t e n t w i t h n o i s e e x p o s u r e ) ; Guse v. Adminco, 
7 0 Or App 3 7 6 ( 1 9 8 4 ) ( c l a i m a n t showed h e a r i n g l o s s p r o b a b l y not 
c o n s i s t e n t w i t h a ging p r o c e s s ) . 

ORDER 

The Referee's order dated August 1 7 , 1 9 8 4 , i s a f f i r m e d . 

NONDA G. HENDERSON, C l a i m a n t WCB 8 4 - 0 5 9 0 8 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y M a r c h 2 6 , 1 9 8 5 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee Q u i l l i n a n ' s order which: 
( 1 ) a f f i r m e d t he May 2 2 , 1 9 8 4 D e t e r m i n a t i o n Order t h a t d i d not 
award a d d i t i o n a l unscheduled permanent d i s a b i l i t y f o r a r i g h t 
s h o u l d e r i n j u r y ; and ( 2 ) found t h a t t h e s e l f - i n s u r e d employer was 
e n t i t l e d t o c o l l e c t o v e r p a i d temporary t o t a l d i s a b i l i t y f rom 
f u t u r e permanent d i s a b i l i t y awards. On r e v i e w , c l a i m a n t 
contends: ( 1 ) he i s e n t i t l e d t o an i n c r e a s e i n h i s permanent 
d i s a b i l i t y award, i n excess of the 2 5 % ( 8 0 ° ) unscheduled r i g h t 
s h oulder permanent d i s a b i l i t y and 2 0 % ( 3 8 . 4 ° ) scheduled r i g h t arm 
permanent d i s a b i l i t y he has p r e v i o u s l y r e c e i v e d ; and ( 2 ) t h a t t h e 
employer f a i l e d t o prove the amount o f t he overpayment. 

The Board a f f i r m s t h a t p o r t i o n o f t h e Referee's order 
c o n c e r n i n g t h e e x t e n t of permanent d i s a b i l i t y . 

We modify t h a t p o r t i o n o f the Referee's o r d e r which found 
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t h a t t h e employer was e n t i t l e d t o an o f f s e t f o r o v e r p a i d temporary 
d i s a b i l i t y b e n e f i t s t o t a l l i n g $1,840.56. The amount o f t h e o f f s e t 
corresponds w i t h t he employer's r e p r e s e n t a t i o n s a t h e a r i n g t h a t 
c l a i m a n t r e c e i v e d temporary d i s a b i l i t y from A p r i l 20, 1984, the 
date t h e D e t e r m i n a t i o n Order found c l a i m a n t t o be m e d i c a l l y 
s t a t i o n a r y , u n t i l June 1 , 1984. The D e t e r m i n a t i o n Order a l s o 
approved t h e i n s u r e r ' s r e q u e s t f o r d e d u c t i o n o f o v e r p a i d temporary 
d i s a b i l i t y from permanent d i s a b i l i t y . 

A l t h o u g h c l a i m a n t d i d not c o n t e s t t h e e x i s t e n c e o f an 
overpayment, he requested t h a t evidence be pr e s e n t e d d e m o n s t r a t i n g 
t h e amount. P r i o r t o t h e t a k i n g o f evidence, c l a i m a n t made 
sta t e m e n t s i n d i c a t i n g t h a t he r e c a l l e d r e c e i v i n g temporary 
d i s a b i l i t y payments i n May or June. However, no t e s t i m o n y was 
e l i c i t e d on t h i s i s s u e . An i n f e r e n c e can be made t h a t t h e 
employer p a i d temporary d i s a b i l i t y u n t i l May 24, 1984, when i t 
r e c e i v e d t he May 22, 1984 D e t e r m i n a t i o n Order. However, an 
i n f e r e n c e i s not evidence. The evidence i n t h e r e c o r d i s t h e 
employer's " D e t e r m i n a t i o n Request," which i n d i c a t e s t h e employer 
had p a i d t i m e l o s s t h r o u g h May 4, 1984. 

A c c o r d i n g l y , t h e employer i s g r a n t e d an o f f s e t f o r o v e r p a i d 
temporary d i s a b i l i t y p a i d between A p r i l 2 1 , 1984 and May 4, 1984. 

ORDER 

The Referee's o r d e r dated October 5, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . That p o r t i o n which found t h a t t h e 
s e l f - i n s u r e d employer i s e n t i t l e d t o a f u t u r e o f f s e t i s m o d i f i e d . 
The employer i s e n t i t l e d t o o f f s e t temporary t o t a l d i s a b i l i t y 
payments made between A p r i l 2 1 , 1984 and May 4, 1984 a g a i n s t 
f u t u r e permanent p a r t i a l d i s a b i l i t y awards. The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . 

JOHN P. MONROE, C l a i m a n t WCB 8 4 - 0 2 3 3 8 & 8 4 - 0 4 7 4 2 
R o d r i g u e z , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 2 6 , 1 9 8 5 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

The s e l f - i n s u r e d employer requests review o f Referee Podnar's 
ord e r t h a t : (1) g r a n t e d c l a i m a n t an award o f 16° ( 5 % ) unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s neck, whereas t h e 
D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y ; and (2) 
g r a n t e d c l a i m a n t 30° (20%) scheduled permanent p a r t i a l d i s a b i l i t y 
f o r l o s s o f use of h i s l e f t l e g (knee) i n a d d i t i o n t o the 45° 
(30%) g r a n t e d by t h e D e t e r m i n a t i o n Order. The i s s u e i s e x t e n t o f 
scheduled and unscheduled d i s a b i l i t y . 

The Board a f f i r m s and adopts t h a t p o r t i o n o f t h e Referee's 
or d e r t h a t addresses t h e i s s u e of scheduled l e f t l e g (knee) 
d i s a b i l i t y . 

Claimant was i n v o l v e d i n a compensable motor v e h i c l e a c c i d e n t 
on January 26, 1983. He complained o f a " s t i f f neck." Dr. Wigle 
diagnosed a s o f t t i s s u e s t r a i n . Claimant r e t u r n e d t o work 
January 3 1 , 1983. On February 15, 1983 Dr. Wigle r e p o r t e d p o i n t 
tenderness over t h e T6-T7 v e r t e b r a e and decreased range o f mot i o n 
on r o t a t i o n and l a t e r a l bending. He p r e s c r i b e d a s o f t c e r v i c a l 
c o l l a r . On March 10, 1983, i n response t o a p a r t i a l d e n i a l o f 
c l a i m a n t ' s c e r v i c a l s p i n e problems, Dr. Wigle u n e q u i v o c a l l y 
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r e l a t e d c l a i m a n t ' s neck c o m p l a i n t s t o t h e a c c i d e n t . On March 2 1 , 
1983 he r e p o r t e d t h a t c l a i m a n t c o m p l a i n e d o f headaches when 
w o r k i n g o v e r h e a d and t h a t c l a i m a n t ' s neck r a n g e o f m o t i o n was 
s t i l l d i m i n i s h e d . 

The p a r t i a l d e n i a l was s e t a s i d e by a R e f e r e e i n June 1983. 
Dr. W i g l e r e p o r t e d on September 2 1 , 1983 t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as o f A u g u s t 1 , 1983 and t h a t t h e r e was no 
p e r m a n e n t i m p a i r m e n t o f c l a i m a n t ' s n e c k . C l a i m a n t was ex a m i n e d by 
t h e O r t h o p a e d i c C o n s u l t a n t s on F e b r u a r y 7, 1984. The p a n e l n o t e d 
i n c l a i m a n t ' s h i s t o r y t h a t h i s neck d i d n o t i n t e r f e r e w i t h h i s 
w o r k i n g , b u t t h a t h i s knee d i d . The c o n s u l t a n t s o p i n e d t h a t 
c l a i m a n t ' s neck l o s s o f f u n c t i o n was z e r o . 

I n F e b r u a r y 1984 c l a i m a n t went t o t h e C a l l a h a n C e n t e r f o r 
e v a l u a t i o n r e l a t e d t o h i s knee c o n d i t i o n . The e x a m i n a t i o n r e l a t e d 
t h a t c l a i m a n t had f u l l r a n g e o f m o t i o n i n h i s neck and c o m p l a i n e d 
o f no p a i n . On A p r i l 16, 1984 Dr. W i g l e a g a i n r e p o r t e d t h a t 
c l a i m a n t had f u l l neck r a n g e o f m o t i o n and e x h i b i t e d no p a i n . 

C l a i m a n t t e s t i f i e d t h a t he has o c c a s i o n a l neck and s h o u l d e r 
p a i n when w o r k i n g o v e r h e a d . On de novo r e v i e w we f i n d no 
p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t has any i m p a i r m e n t o f h i s n e c k . 
I f t h e r e i s no i m p a i r m e n t , t h e r e can be no d i s a b i l i t y a w a r d . - See 
OAR 4 3 6 - 6 5 - 6 0 0 ( 2 ) ( a ) . A c c o r d i n g l y t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r t h a t g r a n t e d an award f o r c l a i m a n t ' s neck must be r e v e r s e d . 

ORDER 

Th a t p o r t i o n o f t h e R e f e r e e ' s o r d e r d a t e d A u g u s t 27, 1984 
t h a t g r a n t e d c l a i m a n t an award f o r u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y i s r e v e r s e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
The a t t o r n e y f e e award g r a n t e d c l a i m a n t ' s a t t o r n e y t o be p a i d o u t 
o f u n s c h e d u l e d d i s a b i l i t y c o m p e n s a t i o n s h a l l be a d j u s t e d 
a c c o r d i n g l y . C l a i m a n t ' s a t t o r n e y i s awarded $300 f o r s e r v i c e s on 
Board r e v i e w i n d e f e n d i n g a g a i n s t t h e e m p l o y e r ' s a p p e a l o f t h e 
s c h e d u l e d d i s a b i l i t y a w a r d . 

BOB G. O'NEAL, Claimant WCB 84-01322 
Evohl F. Malagon, Claimant's Attorney March 26, 1985 
Schwabe, et a l . , Defense Attorneys Order on Review 
Reviewed by B o a r d Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s , and t h e s e l f - i n s u r e d e m p l o y e r 
c r o s s - r e q u e s t s , r e v i e w o f t h a t p o r t i o n o f R e f e r e e N i c h o l s ' o r d e r 
w h i c h : ( 1 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
a w a r d f o r a low back i n j u r y f r o m 50% (160°), as awarded by an 
A p r i l 10, 1984 D e t e r m i n a t i o n O r d e r and p r i o r D e t e r m i n a t i o n O r d e r s , 
t o 90% (288°). C l a i m a n t c o n t e n d s he i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d , e i t h e r t h r o u g h t o t a l p h y s i c a l i n c a p a c i t y o r t h r o u g h t h e 
s o - c a l l e d " o d d - l o t " d o c t r i n e . The e m p l o y e r c o n t e n d s c l a i m a n t ' s 
p e r m a n e n t d i s a b i l i t y award s h o u l d be r e d u c e d . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g 
comment. U n r e l a t e d p h y s i c a l i m p a i r m e n t t h a t a r i s e s p o s t - i n j u r y i s 
n o t c o n s i d e r e d i n d e t e r m i n i n g p e rmanent t o t a l d i s a b i l i t y . Emmons 
v. SAIF, 34 Or App 603 ( 1 9 7 8 ) . M o r e o v e r , i f t h e co m p e n s a b l e 
i n j u r y d i d n o t cause p e r m a n e n t w o r s e n i n g o f a p r e e x i s t i n g 
c o n d i t i o n , we c o n s i d e r o n l y i m p a i r m e n t due t o t h e p r e e x i s t i n g 
c o n d i t i o n as i t e x i s t e d on t h e d a t e o f i n j u r y . F r a n k Mason, 34 
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Van N a t t a 568, a f f ' d mem. 60 Or App 78 ( 1 9 8 2 ) ; John D. K r e u t z e r , 
36 Van N a t t a 284 ( 1 9 8 4 ) , a f f ' d mem. 71 Or App 355 ( 1 9 8 4 ) . The 
e v i d e n c e p r e p o n d e r a t e s t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n e i t h e r 
was n o t i n e x i s t e n c e a t t h e t i m e o f t h e compen s a b l e i n j u r y o r , i f 
p r e e x i s t i n g , was n o t w o r s e n e d by t h e compen s a b l e i n j u r y . 
A c c o r d i n g l y , we have n o t c o n s i d e r e d c l a i m a n t ' s c e r v i c a l c o n d i t i o n 
i n d e t e r m i n i n g w h e t h e r c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . However, had we c o n s i d e r e d t h e c e r v i c a l c o n d i t i o n , we 
w o u l d s t i l l c o n c l u d e t h a t c l a i m a n t had f a i l e d h i s b u r d e n o f 
p r o v i n g p e r m a n e n t t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d J u l y 27, 1984 and September 5, 
1984 a r e a f f i r m e d . 

JOYCE E. YATES, Claimant WCB 83-08766 
Peter 0. Hansen, Claimant's Attorney March 26, 1985 
Moscato & Byerly, Defense Attorneys Order on Review 
R e v i e w e d by Bo a r d Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e G a l t o n ' s 
o r d e r w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s based on a 40 h o u r work week; and ( 2 ) a s s e s s e d 
t h e e m p l o y e r p e n a l t i e s and ac c o m p a n y i n g a t t o r n e y f e e s f o r i t s 
u n r e a s o n a b l e r e s i s t a n c e and r e f u s a l t o pay t e m p o r a r y d i s a b i l i t y a t 
t h e 40 h o u r w e e k l y r a t e . On r e v i e w , t h e e m p l o y e r c o n t e n d s : ( 1 ) 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s s h o u l d be based on a 
w e e k l y r a t e w h i c h r e f l e c t s h e r a c t u a l l o s s o f e a r n i n g s ; ( 2 ) i t s 
c o n d u c t was n o t u n r e a s o n a b l e ; and ( 3 ) i t i s e n t i t l e d t o an o f f s e t 
f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d a t t h e 40 hou r w e e k l y r a t e . 

F o l l o w i n g o u r de novo r e v i e w o f t h e documents and t e s t i m o n y , 
we a g r e e w i t h t h e R e f e r e e t h a t ' c l a i m a n t was a r e g u l a r e mployee as 
d e f i n e d i n ORS 6 5 6 . 2 1 0 ( 2 ) , i n t h a t c l a i m a n t was r e q u i r e d t o be 
a v a i l a b l e on an 8-hour p e r d a y , 5-day and 40-h o u r p e r week b a s i s . 
See, E l d o n B r i t t , 31 Van N a t t a 141 ( 1 9 8 1 ) . F u r t h e r m o r e , t h e 
e m p l o y e r ' s c o n d u c t i n u n i l a t e r a l l y r e d u c i n g c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y b e n e f i t s was c o n t r a r y t o e x i s t i n g a d m i n i s t r a t i v e r u l e s 
and case l a w . C o n s e q u e n t l y , we a g r e e t h a t t h e e m p l o y e r ' s c o n d u c t 
was u n r e a s o n a b l e and t h a t p e n a l t i e s , as w e l l as a c c o m p a n y i n g 
a t t o r n e y f e e s , a r e w a r r a n t e d . E a r l W. Andrews, 35 Van N a t t a 1582 
( 1 9 8 3 ) ; B a r b a r a H o l d e r , 32 Van N a t t a 205 ( 1 9 8 1 ) ; 34 Van N a t t a 5 
( 1 9 8 2 ) ; ORS 6 5 6 . 2 6 2 ( 1 0 ) . A c c o r d i n g l y , we a f f i r m t h e o r d e r o f t h e 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3 1 , 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 f o r s e r v i c e s on B o a r d r e v i e w , 
t o be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . 

PETER G. V00RHIES, Claimant WCB 82-04559 
Pozzi, e t a l . , Claimant's Attorneys March 27, 1985 
Moscato & Byerly, Defense Attorneys Order on Review 
R e v i e w e d by Bo a r d Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r w h i c h 
d i s m i s s e d h i s r e q u e s t f o r h e a r i n g as n o t t i m e l y f i l e d . C l a i m a n t 
c o n t e n d s i n t h e a l t e r n a t i v e : ( 1 ) t h a t t h e i n s u r e r ' s d e n i a l was a 
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l e g a l n u l l i t y i n t h a t i t r e p r e s e n t e d t h e p e r i o d f o r f i l i n g a 
r e q u e s t f o r h e a r i n g as one day s h o r t e r t h a n i t a c t u a l l y was; ( 2 ) 
t h a t t h e i n s u r e r ' s f a i l u r e t o deny t h e c l a i m w i t h i n 60 days o f 
n o t i c e b a r r e d i t f r o m t h e r e a f t e r c o n t e s t i n g c o m p e n s a b i l i t y ; ( 3 ) 
t h a t c e r t a i n a l l e g e d o r a l r e p r e s e n t a t i o n s by t h e i n s u r e r ' s c l a i m s 
s u p e r v i s o r e s t o p p e d t h e i n s u r e r f r o m c o n t e s t i n g t h e t i m e l i n e s s o f 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g ; and ( 4 ) t h a t t h e c i r c u m s t a n c e s o f 
t h i s c a s e c o n s t i t u t e good cause f o r c l a i m a n t ' s n o t f i l i n g t h e 
r e q u e s t f o r h e a r i n g u n t i l t h e 6 1 s t day. 

The B o a r d a f f i r m s and a d o p t s t h o s e p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r p e r t i n e n t t o t h e d i s m i s s a l o f t h e h e a r i n g r e q u e s t . S i n c e 
d i s m i s s a l i s a p p r o p r i a t e , we do n o t r e a c h t h e m e r i t s o f t h e c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 9, 1984 i s a f f i r m e d . 

JUAN ANFILOFIEFF, Claimant WCB TP-84014 
B l a i r , et a l . , Claimant's Attorneys March 28, 1985 
Burt, et a l . , Defense Attorneys T h i r d Party Order 
SAIF Corp Legal, Defense Attorney 

C l a i m a n t has p e t i t i o n e d t h e B o a r d t o r e s o l v e a d i s p u t e 
r e g a r d i n g t h e j u s t and p r o p e r d i s t r i b u t i o n o f t h e sum o f $14,500 
p a i d by c l a i m a n t ' s n o n c o m p l y i n g e m p l o y e r t o t h e W o r k e r s ' 
C o m p e n s a t i o n D e p a r t m e n t . The D e p a r t m e n t , t h e SAIF C o r p o r a t i o n and 
t h e e m p l o y e r a l l u r g e t h a t we d i s m i s s c l a i m a n t ' s p e t i t i o n on t h e 
g r o u n d t h a t we have no j u r i s d i c t i o n o v e r t h e f u n d i n q u e s t i o n . We 
f i n d t h a t t h i s i s a case o f f i r s t i m p r e s s i o n . 

C l a i m a n t was i n j u r e d i n 1978. I n b i f u r c a t e d l i t i g a t i o n , 
c l a i m a n t ' s i n j u r y was h e l d c o m p e n s a b l e , A n f i l o f i e f f v . SAIF, 52 Or 
App 127 ( 1 9 8 1 ) , and c l a i m a n t ' s e m p l o y e r was f o u n d t o be a s u b j e c t 
n o n c o m p l y i n g e m p l o y e r , I n r e t h e C o m p l y i n g S t a t u s o f P i r f i l Cam, 
dba Cam C o n s t r u c t i o n Co., 34 Van N a t t a 676 ( 1 9 8 2 ) . P u r s u a n t t o 
t h e l i t i g a t i o n o r d e r s , SAIF p r o c e s s e d t h e c l a i m . ORS 6 5 6 . 0 5 4 ( 1 ) . 

C l a i m a n t e l e c t e d t o commence a c i v i l a c t i o n a g a i n s t h i s 
e m p l o y e r , ORS 656.020, and t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t 
p u r s u e d t h e e m p l o y e r f o r r e p a y m e n t o f c l a i m a n t ' s c l a i m c o s t s 
p u r s u a n t t o ORS 6 5 6 . 0 5 4 ( 3 ) . E v e n t u a l l y , t h e e m p l o y e r and t h e 
D e p a r t m e n t r e a c h e d a s e t t l e m e n t w hereby t h e e m p l o y e r p a i d t h e 
D e p a r t m e n t a t o t a l o f $14,500, i n exchange f o r a f u l l r e l e a s e o f 
a l l c l a i m s t h e D e p a r t m e n t had a g a i n s t t h e e m p l o y e r . The e m p l o y e r 
a l s o r e a c h e d a s e t t l e m e n t w i t h c l a i m a n t w hereby t h e e m p l o y e r 
a g r e e d t o employ c l a i m a n t as a c a r p e n t e r a t $10 p e r h o u r f o r f o u r 
y e a r s o r u n t i l c l a i m a n t had e a r n e d $30,000, i n exchange f o r 
d i s m i s s a l o f t h e c i v i l a c t i o n and c l a i m a n t ' s w o r k e r s ' c o m p e n s a t i o n 
c l a i m . From t h e c o n t e x t o f t h e a r g u m e n t s we have r e c e i v e d , i t 
a p p e a r s t h a t c l a i m a n t and h i s e m p l o y e r r e a c h e d t h e i r s e t t l e m e n t 
d i r e c t l y , w i t h o u t b e n e f i t o f c o u n s e l . 

On March 22, 1983 SAIF i s s u e d a r e l e a s e and a p p r o v a l o f t h i r d 
p a r t y s e t t l e m e n t , i n w h i c h i t p u r p o r t e d t o a p p r o v e a g r o s s 
s e t t l e m e n t o f $14,500. By a l e t t e r d a t e d March 25, 1983 SAIF 
r e s c i n d e d t h e r e l e a s e and a p p r o v a l , s t a t i n g t h a t t h e i n t e n t o f t h e 
document had been m e r e l y t o show t h a t SAIF had no l i e n a g a i n s t t h e 
p r o c e e d s o f any r e c o v e r y c l a i m a n t m i g h t o b t a i n f r o m h i s 
n o n c o m p l y i n g e m p l o y e r . SAIF t h e n a n n o t a t e d t h e r e l e a s e document 
e x e c u t e d by c l a i m a n t and h i s e m p l o y e r t o t h e e f f e c t t h a t SAIF 
r e l e a s e d a l l o f i t s l i e n r i g h t s u n d e r ORS C h a p t e r 656. 
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C l a i m a n t a s s e r t s t h a t t h e $14,500 p a i d by t h e e m p l o y e r t o t h e 
W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t i s s u b j e c t t o t h e d i s t r i b u t i o n 
f o r m u l a o f ORS 6 5 6 . 5 9 3 ( 1 ) . The f o r m u l a p r o v i d e s t h a t o u t o f t h e 
g r o s s p r o c e e d s o f an a c t i o n a g a i n s t a n o n c o m p l y i n g e m p l o y e r o r 
t h i r d p a r t y t h e c o s t s o f c o l l e c t i o n , i . e . a t t o r n e y f e e s and c o u r t 
c o s t s , a r e p a i d f i r s t . Out o f t h e b a l a n c e c l a i m a n t r e c e i v e s a 
s t a t u t o r y minimum o f o n e - t h i r d o f t h e b a l a n c e , w i t h t h e r e m a i n d e r 
b e i n g d i s t r i b u t e d t o t h e e m p l o y e r / i n s u r e r i n s a t i s f a c t i o n o f i t s 
l i e n . Any r e m a i n i n g b a l a n c e , o v e r and above t h e l i e n , i s p a i d t o 
t h e c l a i m a n t . For t h e r e a s o n s w h i c h f o l l o w , we c o n c l u d e t h a t t h e 
$14,500 p a i d i n t h i s case t o t h e D e p a r t m e n t i s n o t s u b j e c t t o ORS 
6 5 6 . 5 9 3 ( 1 ) . 

ORS 6 5 6 . 0 5 4 ( 1 ) p r o v i d e s t h a t SAIF s h a l l a c c e p t and p r o c e s s 
c l a i m s where t h e e m p l o y e r i s n o t i n c o m p l i a n c e w i t h ORS 6 5 6.017, 
i . e . i s n o t a d i r e c t r e s p o n s i b i l i t y e m p l o y e r and has no w o r k e r s ' 
c o m p e n s a t i o n i n s u r a n c e c o v e r a g e . SAIF's d u t y t o p r o c e s s a c l a i m 
a r i s e s when t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t r e f e r s a c l a i m t o 
i t . However, t h e u l t i m a t e l i a b i l i t y f o r c l a i m c o s t s r e s t s w i t h 
t h e n o n c o m p l y i n g e m p l o y e r . ORS 6 5 6 . 0 5 4 ( 3 ) p r o v i d e s : 

" I n a d d i t i o n t o , and n o t i n l i e u o f , any 
c i v i l p e n a l t i e s a s s e s s e d p u r s u a n t t o ORS 
656.735, a l l c o s t s t o t h e I n d u s t r i a l 
A c c i d e n t Fund o f a c l a i m p r o c e s s e d u n d e r 
s u b s e c t i o n ( 1 ) o f t h i s s e c t i o n s h a l l be a 
l i a b i l i t y o f t h e n o n c o m p l y i n g e m p l o y e r . 
Such c o s t s i n c l u d e c o m p e n s a t i o n , r e a s o n a b l e 
a d m i n i s t r a t i v e c o s t s and any a t t o r n e y f e e s 
awarded t o t h e c l a i m a n t , b u t do n o t i n c l u d e 
a s s e s s m e n t s f o r r e s e r v e s i n t h e 
A d m i n i s t r a t i v e Fund. The d i r e c t o r s h a l l 
r e c o v e r such c o s t s f r o m t h e e m p l o y e r . The 
d i r e c t o r s h a l l p r o v i d e by r e g u l a t i o n f o r 
t h e A d m i n i s t r a t i v e Fund t o r e i m b u r s e , on a 
p e r i o d i c b a s i s , t h e I n d u s t r i a l A c c i d e n t 
Fund f o r any c o s t s i t i n c u r s under t h i s 
s e c t i o n . " (Emphasis added.) 

The r e g u l a t i o n i m p l e m e n t i n g t h e s t a t u t o r y scheme i s OAR 
436-52-050. T h a t r e g u l a t i o n p r o v i d e s , i n t e r a l i a , t h a t t h e 
D e p a r t m e n t s h a l l r e i m b u r s e SAIF q u a r t e r l y f o r a l l c o m p e n s a t i o n , 
m e d i c a l c o s t s , i n s u r e r - p a i d a t t o r n e y f e e s and r e a s o n a b l e 
a d m i n i s t r a t i v e c o s t s . The r e g u l a t i o n a l s o p r o v i d e s t h a t SAIF must 
i n f o r m t h e D e p a r t m e n t o f any a c t i o n s a g a i n s t n o n c o m p l y i n g 
e m p l o y e r s and t h i r d p a r t i e s and p r o v i d e p e r i o d i c s t a t u s r e p o r t s , 
and t h a t any sums r e c o v e r e d by SAIF i n a c t i o n s a g a i n s t 
n o n c o m p l y i n g e m p l o y e r s and t h i r d p a r t i e s must be r e p o r t e d t o t h e 
D e p a r t m e n t and w i l l be s e t o f f a g a i n s t r e i m b u r s e m e n t due t o SAIF. 
F i n a l l y , t h e r e g u l a t i o n p r o v i d e s t h a t t h e D e p a r t m e n t ' s 
A d m i n i s t r a t i v e S e r v i c e s D i v i s i o n " i s r e s p o n s i b l e f o r c o l l e c t i n g 
f r o m n o n c o m p l y i n g e m p l o y e r s t h o s e c o s t s i n c u r r e d by t h e I n d u s t r i a l 
A c c i d e n t Fund f o r w h i c h t h e Fund i s e n t i t l e d t o r e i m b u r s e m e n t f r o m 
t h e D e p a r t m e n t u n d e r t h i s s e c t i o n . " OAR 4 3 6 - 5 2 - 0 5 0 ( 5 ) . 

C l a i m a n t s u g g e s t s t h a t t h e t h i r d p a r t y p r o c e d u r e , ORS 656.576 
t o 656.595, "may be" t h e o n l y mechanism by w h i c h t h e D e p a r t m e n t 
may r e c o v e r c l a i m c o s t s f r o m a n o n c o m p l y i n g e m p l o y e r . We 
d i s a g r e e . OAR 436-52-050 s p e c i f i c a l l y t r e a t s t h a t p o r t i o n o f t h e 
r e c o v e r y t h a t may be a p p l i e d t o SAIF's l i e n as an o f f s e t a g a i n s t 
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t h e t o t a l amount r e i m b u r s e d t o SAIF. As s u c h , t h e r e g u l a t i o n 
a l l o w s SAIF t o a s s e r t a l i e n i n an a c t i o n a g a i n s t a n o n c o m p l y i n g 
e m p l o y e r . SAIF need n o t , h o w e v e r , do s o . I f , f o r w h a t e v e r 
r e a s o n , no f u n d s a r e f o r t h c o m i n g t o s a t i s f y SAIF's l i e n , i t w i l l 
be p a i d i n any e v e n t by t h e D e p a r t m e n t . The D e p a r t m e n t t h e n i s 
r e q u i r e d t o c o l l e c t f r o m t h e e m p l o y e r . 

A n o n c o m p l y i n g e m p l o y e r case i s t o be d i s t i n g u i s h e d f r o m a 
t r u e t h i r d p a r t y case where t h e n e g l i g e n c e o r o t h e r t o r t o f a 
t h i r d p a r t y c a u s e s c l a i m a n t ' s i n j u r y . The e m p l o y e r has a l r e a d y 
s a t i s f i e d h i s o b l i g a t i o n by c o m p l y i n g w i t h ORS 656.017 and i s t h u s 
s h i e l d e d f r o m l i a b i l i t y , even i f h i s t o r t i o u s a c t c o m b i n e d w i t h 
t h a t o f t h e t h i r d p a r t y t o p r o d u c e t h e i n j u r y . The i n s u r e r i s n o t 
g u a r a n t e e d t h a t i t w i l l be f u l l y r e i m b u r s e d , and i s as d e p e n d e n t 
upon t h e s u c c e s s o f t h e t h i r d p a r t y a c t i o n as i s t h e c l a i m a n t . I t 
i s t h e c l a i m a n t ' s a c t i o n t h a t i s b e i n g p u r s u e d , w i t h t h e i n s u r e r 
s t a n d i n g by as a p o s s i b l e b e n e f i c i a r y . 

We f i n d t h a t t h e D e p a r t m e n t ' s c o l l e c t i o n p u r s u a n t t o ORS 
6 5 6 . 0 5 4 ( 3 ) and OAR 436-52-050 i s t o t a l l y d i v o r c e d f r o m t h e t h i r d 
p a r t y r e c o v e r y s t a t u t e s . The r i g h t o f r e c o v e r y b e l o n g s t o t h e 
D e p a r t m e n t ; t h e c l a i m a n t has no s t a n d i n g t o p u r s u e t h a t remedy. 
I n d e e d , t h e e m p l o y e r ' s l i a b i l i t y i s p r e m i s e d upon e n t i r e l y 
d i f f e r e n t g r o u n d s . The n o n c o m p l y i n g e m p l o y e r ' s l i a b i l i t y t o t h e 
D e p a r t m e n t i s a b s o l u t e and i s e s t a b l i s h e d by s t a t u t e . The 
n o n c o m p l y i n g e m p l o y e r ' s l i a b i l i t y t o a c l a i m a n t , h o w e v e r , must be 
based upon some a c t i o n a b l e w r o n g . The c l a i m a n t may, i n d e e d , 
c o n t i n u e h i s c i v i l a c t i o n and w o u l d i n f a c t b e n e f i t i n most c a s e s 
by t h e r e m o v a l o f SAIF's l i e n . 

We a r e m i n d f u l t h a t i n t h i s case t h e s e t t l e m e n t e n t e r e d i n t o 
b e t w e e n c l a i m a n t and h i s e m p l o y e r i s such t h a t i t w i l l be 
d i f f i c u l t f o r c l a i m a n t ' s a t t o r n e y t o c o l l e c t a f e e . However, we 
see no e v i d e n c e t h a t e i t h e r t h e D e p a r t m e n t o r SAIF were i n v o l v e d 
i n t h e p a r t i c u l a r s o f t h e s e t t l e m e n t . SAIF and t h e D e p a r t m e n t d i d 
n o t h i n g more t h a n p e r f o r m t h e i r s t a t u t o r y o b l i g a t i o n s . 

Because we f i n d t h a t t h e $14,500 p a i d t o t h e D e p a r t m e n t i s a 
payment t h a t i s o u t s i d e t h e p u r v i e w o f t h e t h i r d p a r t y s t a t u t e s , 
we c o n c l u d e t h a t t h e r e a r e no p r o c e e d s s u b j e c t t o d i s t r i b u t i o n 
u n d e r ORS 6 5 6 . 5 9 3 ( 1 ) . A c c o r d i n g l y , c l a i m a n t ' s p e t i t i o n must be 
d i s m i s s e d . 

I T I S SO ORDERED. 
CARL CHASTAIN, Claimant WCB 82-05492 
Evohl F. Malagon, Claimant's Attorney March 28, 1985 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by B o a r d Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Daron's o r d e r w h i c h : ( 1 ) 
u p h e l d t h e i n s u r e r ' s June 17, 1982 d e n i a l o f c l a i m a n t ' s c l a i m f o r 
anemia and h e m a t o c h e z i a ; ( 2 ) r e f u s e d c l a i m a n t ' s r e q u e s t f o r 
i n t e r i m c o m p e n s a t i o n ; and ( 3 ) r e f u s e d c l a i m a n t ' s r e q u e s t f o r 
p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e f a i l u r e t o 
pay i n t e r i m c o m p e n s a t i o n . 

C l a i m a n t was s t r u c k i n t h e l e f t l e g and r i g h t a b d o m i n a l a r e a 
on May 13, 1 9 8 1 , when t h e resaw f e e d e r t h a t he was w o r k i n g was 
a c c i d e n t a l l y r e v e r s e d . I n h i s w r i t t e n c l a i m d a t e d June 9, 1 9 8 1 , 
he d e s c r i b e d t h e n a t u r e o f t h e i n j u r y as b r u i s e s and i n t e r n a l 

-259-



b l e e d i n g . T h i s Form 801 was marked a c c e p t e d as a n o n d i s a b l i n g 
i n j u r y on J u n e . 1 6 , 1 9 8 1 . 

Because o f p e r s i s t e n t p o s i t i v e s t o o l s f o r o c c u l t b l o o d , 
v a r i o u s d i a g n o s t i c t e s t s were p e r f o r m e d o v e r t h e n e x t s e v e r a l 
m o n t h s , i n c l u d i n g a c o l o n o s c o p y and an e s o p h a g o g a s t r o d u o d e n o s c o p y . 
I n a s e c o n d c o l o n o s c o p y and i l e o s c o p y p e r f o r m e d on March 5, 1 9 8 2 , 
a s m a l l angioma o f t h e d i s t a l d e s c e n d i n g c o l o n was c a u t e r i z e d , and 
an a c u t e i n f l a m m a t o r y u l c e r a t i n g l e s i o n was d i s c o v e r e d i n t h e 
d i s t a l i l e u m . The s u r g e o n f e l t t h a t t h e angioma d i d n o t r e p r e s e n t 
a b l e e d i n g s i t e . S u r g e r y was p e r f o r m e d on t h e i l e u m on March 1 0 , 
1982. I n t h e A p r i l 7, 1982 h o s p i t a l d i s c h a r g e summary, Dr. 
W a l k e r , t h e t r e a t i n g d o c t o r , i n d i c a t e d t h a t t h e r e c u r r e n t b l e e d i n g 
was most p r o b a b l y due t o a r e c u r r e n c e o f p r e e x i s t i n g Crohn's 
d i s e a s e , and t h a t i t was u n d e t e r m i n e d w h e t h e r f u r t h e r s u r g e r y 
w o u l d be needed. 

A t t h e i n s u r e r ' s r e q u e s t , Dr. Haun examined c l a i m a n t on 
May 5, 1982. On June 2, 1982 he r e p o r t e d t h a t t h e t r a u m a o f t h e 
w ork a c c i d e n t was an u n l i k e l y s o u r c e o f c l a i m a n t ' s anemia and 
b l o o d l o s s . I n h i s June 14, 1982 r e p o r t , Dr. W a l k e r r e a f f i r m e d 
h i s p o s i t i o n t h a t c l a i m a n t ' s r e c u r r e n t g a s t r o i n t e s t i n a l b l e e d i n g 
was most p r o b a b l y r e l a t e d t o Crohn's d i s e a s e and n o t t h e 
i n d u s t r i a l i n j u r y . 

N o t w i t h s t a n d i n g i t s June 16, 1981 a c c e p t a n c e , t h e i n s u r e r 
i s s u e d a d e n i a l l e t t e r on June 17, 1982 w h i c h , i n p e r t i n e n t p a r t , 
s t a t e d : 

"You s u b m i t t e d a c l a i m a l l e g i n g t h a t you 
i n c u r r e d anemia and h e m a t o c h e z i a on May 13, 
1 9 8 1 , w h i l e e m p loyed w i t h D a v i d s o n 
I n d u s t r i e s . 

" I t i s t h e o p i n i o n o f A r g o n a u t M i d w e s t 
I n s u r a n c e Company, upon r e v i e w i n g t h e 
i n f o r m a t i o n w h i c h has been o b t a i n e d 
s u b s e q u e n t t o t h e e s t a b l i s h m e n t o f y o u r 
c l a i m , t h a t t h e r e i s i n s u f f i c i e n t e v i d e n c e 
t h a t you i n c u r r e d a c ompensable i n c i d e n t , 
i n j u r y o r o c c u p a t i o n a l d i s e a s e , w h i c h a r o s e 
o u t o f o r o c c u r r e d w i t h i n t h e c o u r s e and 
scope o f y o u r employment. T h e r e f o r e , 
w i t h o u t w a i v i n g a d d i t i o n a l q u e s t i o n s o f 
c o m p e n s a b i l i t y , we h e r e b y deny y o u r c l a i m 
i n i t s e n t i r e t y . " 

The Oregon Supreme C o u r t has r u l e d s u c h b a c k u p d e n i a l s 
i m p e r m i s s i b l e . I n Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , t h e c o u r t 
s a i d : 

"ORS 6 5 6 . 2 6 2 ( 6 ) g i v e s t h e i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r 60 days a f t e r n o t i c e 
o f t h e c l a i m i n w h i c h t o a c c e p t o r deny t h e 
c l a i m . I f , as i n t h i s c a s e , t h e i n s u r e r 
o f f i c i a l l y n o t i f i e s t h e c l a i m a n t t h a t t h e 
c l a i m has been a c c e p t e d , t h e i n s u r e r may 
n o t , a f t e r t h e 60 days has e l a p s e d , deny 
t h e c o m p e n s a b i l i t y o f t h e c l a i m u n l e s s 
t h e r e i s a s h o w i n g o f f r a u d , 

-260-



m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y . The i n s u r e r o r s e l f - i n s u r e d 
e m p l o y e r i s n o t a t l i b e r t y t o a c c e p t a 
c l a i m , make payments o v e r an e x t e n d e d 
p e r i o d o f t i m e , p l a c e t h e c o m p e n s a b i l i t y i n 
a h o l d i n g p a t t e r n and t h e n , as an 
a f t e r t h o u g h t , d e c i d e t o l i t i g a t e t h e i s s u e 
o f c o m p e n s a b i l i t y . " Id a t 793-94. 

We f i n d t h a t t h e c o n d i t i o n r e q u i r i n g s u r g e r y i n March 1982 
was e i t h e r t h e same c o n d i t i o n a c c e p t e d i n June 1981 o r c a n n o t be 
s e p a r a t e d f r o m t h e a c c e p t e d c o n d i t i o n . See J o j i K o b a y a s h i , 36 Van 
N a t t a 1558 ( 1 9 8 4 ) . A c c o r d i n g l y , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
anemia and h e m a t o c h e z i a i s r e s o l v e d by t h e June 1981 a c c e p t a n c e . 

The B o a r d a f f i r m s and a d o p t s t h o s e p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r r e l a t i n g t o i n t e r i m c o m p e n s a t i o n , p e n a l t i e s and a s s o c i a t e d 
a t t o r n e y ' s f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 8, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . The i n s u r e r ' s June 17, 1982 d e n i a l i s s e t 
a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g and t h e 
payment o f b e n e f i t s a c c o r d i n g t o l a w . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a 
t o t a l o f $1,500 f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w , t o be 
p a i d by t h e i n s u r e r . 

WALTER L. KEENEY, Claimant WCB 83-09760 
Bischoff & Strooband, Claimant's Attorneys March 28, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by B o a r d Members L e w i s and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Q u i l l i n a n ' s o r d e r w h i c h awarded c l a i m a n t 160° f o r 50% 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s r i g h t i n g u i n a l h e r n i a . 
The D e t e r m i n a t i o n O r d e r d i d n o t g r a n t an award f o r u n s c h e d u l e d 
d i s a b i l i t y . 

C l a i m a n t , a 5 3 - y e a r - o l d heavy c o n s t r u c t i o n w o r k e r , s u f f e r e d a 
com p e n s a b l e r i g h t f o o t i n j u r y i n 1978. The i n j u r y has r e q u i r e d 
f o u r s u r g e r i e s and has r e s u l t e d i n s c h e d u l e d awards t o t a l l i n g 
101.25° f o r 75% l o s s o f t h e f o o t . W h i l e h o s p i t a l i z e d f o r t h e 
se c o n d f o o t s u r g e r y i n F e b r u a r y 1980, c l a i m a n t d e v e l o p e d s e v e r e 
c o u g h i n g , c a u s i n g a r i g h t i n g u i n a l h e r n i a . The h e r n i a was 
s u r g i c a l l y r e p a i r e d i n March, 1980, b u t p a i n p e r s i s t e d . I n a 
second h e r n i a s u r g e r y on A p r i l 1 , 1982, t h e i l e o i n g u i n a l n e r v e was 
r e s e c t e d and t h e i n g u i n a l f l o o r was r e e n f o r c e d w i t h mesh. The 
h e r n i a s i t e r e m a i n s s y m p t o m a t i c , however. 

C l a i m a n t was examined by D r s . Y e r b y , Donahoo and S n o d g r a s s o f 
O r t h o p a e d i c C o n s u l t a n t s on June 24, 1983. They l i s t e d c l a i m a n t ' s 
r i g h t g r o i n p a i n as t h e second o f h i s t h r e e c h i e f c o m p l a i n t s . The 
p a i n was d e s c r i b e d as a c o n s t a n t d u l l ache l o c a l i z e d i n t h e r i g h t 
g r o i n , i n c r e a s e d by c o u g h i n g , s n e e z i n g , r o l l i n g o v e r i n b e d , 
s t r a i n i n g f o r a b o w e l movement o r l i f t i n g more t h a n 50 p o u n d s . 
They f o u n d t e n d e r n e s s t o p a l p a t i o n o v e r t h e l e n g t h o f t h e r i g h t 
i n g u i n a l s c a r . They c o n c l u d e d t h a t t h e l o s s o f f u n c t i o n due t o 
t h e h e r n i a and h e r n i a r e p a i r was m i n i m a l . 
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Dr. M e h a r r y r e p o r t e d on November 9, 1983 t h a t s i n c e t h e 
s e c o n d h e r n i a s u r g e r y , t h e r e had been no d e m o n s t r a t i o n o f a 
h e r n i a , a l t h o u g h c l a i m a n t c o n t i n u e d t o have p a i n , e s p e c i a l l y on 
t h e i n n e r a s p e c t o f t h e s c a r . Dr. M e h a r r y n o t e d t h a t t h e p a i n 
m i g h t p o s s i b l y be a g g r a v a t e d by c l a i m a n t ' s l e g . He r e p o r t e d 
c l a i m a n t ' s r e s t r i c t i o n s and l i m i t a t i o n s s e c o n d a r y t o t h e h e r n i a 
r e p a i r as f o l l o w s : 

" I d o n ' t b e l i e v e t h a t he i s i n any 
c o n d i t i o n t o do any w o r k . He c a n ' t p u t any 
s t r a i n on h i s a b d o m i n a l m u s c l e s because o f 
t h e s e v e r e amount o f d i s c o m f o r t he has i n 
t h e r i g h t i n g u i n a l r e g i o n . T h e r e f o r e , he 
w i l l be u n a b l e t o do any work t h a t w o u l d 
r e q u i r e l i f t i n g o r s i t t i n g f o r any p e r i o d 
o f t i m e . He has t o l i e down e v e r y c o u p l e 
o f h o u r s i n o r d e r t o g e t r e l i e f f r o m t h e 
l e g and t h e g r o i n p a i n . C o n s i d e r i n g j u s t 
t h e i n g u i n a l r e g i o n , he s h o u l d n e v e r do any 
l i f t i n g o f o v e r 15 p o u nds." 

Dr. M e h a r r y s u b s e q u e n t l y e x p l a i n e d t h a t t h e r e s t r i c t i o n s were 
based on p a i n i n t h e i n g u i n a l a r e a t o deep p a l p a t i o n and 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . 

The R e f e r e e f o u n d c l a i m a n t ' s t e s t i m o n y t o be c r e d i b l e , b u t 
o c c a s i o n a l l y i n c o n s i s t e n t . Based upon c l a i m a n t ' s t e s t i m o n y we 
f i n d t h a t any s i g n i f i c a n t w a l k i n g o r l i f t i n g b r i n g s on p a i n a t t h e 
h e r n i a s i t e , as does l o n g p e r i o d s o f s i t t i n g . C l a i m a n t 
e x p e r i e n c e s d i s c o m f o r t on a d a i l y b a s i s . C o n s i d e r i n g c l a i m a n t ' s 
t e s t i m o n y , Dr. M e h a r r y ' s 15 pound l i f t i n g r e s t r i c t i o n i s 
r e a s o n a b l e i n l i g h t o f c l a i m a n t ' s i n g u i n a l i m p a i r m e n t . 

C l a i m a n t g r a d u a t e d f r o m h i g h s c h o o l . H i s j o b e x p e r i e n c e has 
been i n h eavy l o g g i n g and c o n s t r u c t i o n w o r k , w h i c h he can no 
l o n g e r p e r f o r m . A l t h o u g h h i s v o c a t i o n a l c o o r d i n a t o r n o t e d 
d i f f i c u l t y i n f i n d i n g t r a n s f e r r a b l e s k i l l s t h a t c o u l d be r e a d i l y 
u s a b l e i n a c u r r e n t p o s i t i o n , t h e j o b s e a r c h e f f o r t u n d e r t a k e n i n 
c l a i m a n t ' s b e h a l f c e r t a i n l y s u g g e s t s t o us t h a t c l a i m a n t i s n o t 
w i t h o u t r e g u l a r e a r n i n g c a p a c i t y i n t h e b r o a d r a n g e o f g e n e r a l 
o c c u p a t i o n s . C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l i m p a i r m e n t due t o 
h i s r i g h t i n g u i n a l c o n d i t i o n , t o g e t h e r w i t h a l l p e r t i n e n t 
s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s i n c l u d i n g age, e d u c a t i o n , 
t r a i n i n g , s k i l l s , work e x p e r i e n c e and a d a p t a b i l i t y t o l e s s 
s t r e n u o u s l a b o r , see OAR 436-65-600 e t s e q . , we r a t e c l a i m a n t ' s 
l o s s o f e a r n i n g c a p a c i t y due t o t h e h e r n i a a t 25%. The R e f e r e e ' s 
o r d e r i s m o d i f i e d a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 18, 1984 i s a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . C l a i m a n t i s awarded 80° f o r 25% u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s r i g h t i n g u i n a l h e r n i a i n l i e u 
o f t h e 160° f o r 50% u n s c h e d u l e d d i s a b i l i t y a warded by t h e 
R e f e r e e . C l a i m a n t ' s a t t o r n e y ' s f e e i s m o d i f i e d a c c o r d i n g l y . The 
R e f e r e e ' s o r d e r i s a f f i r m e d i n a l l o t h e r r e s p e c t s . 
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GEORGE J. KORONAIOS, Claimant WCB 83-07906 & 84-01435 
Pozzi, et a l . , Claimant's Attorneys March 28, 1985 
Schwabe, et a l . , Defense Attorneys Order on Review 
Rankin, et a l . , Defense Attorneys 

R e v i ewed by Board Members L e w i s and F e r r i s . 

D i l l i n g h a m S h i p R e p a i r , a s e l f - i n s u r e d e m p l o y e r , r e q u e s t s 
r e v i e w o f R e f e r e e G a l t o n ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g l o s s . On 
r e v i e w , D i l l i n g h a m c o n t e n d s t h a t t h e c r e d i b l e m e d i c a l e v i d e n c e 
does n o t e s t a b l i s h t h a t c l a i m a n t s u s t a i n e d a r a t a b l e h e a r i n g l o s s 
a n d , t h e r e f o r e , t h e c l a i m i s n o t c o m p e n s a b l e . C l a i m a n t has 
c r o s s - r e q u e s t e d r e v i e w t o p r e s e r v e h i s a l t e r n a t i v e p o s i t i o n t h a t 
C i g n a I n s u r a n c e Co., as i n s u r e r f o r a s u b s e q u e n t e m p l o y e r , i s 
r e s p o n s i b l e . C i g n a c o n t e n d s t h e c l a i m i s n o t c o m p e n s a b l e , b u t , i f 
f o u n d c o m p e n s a b l e , t h e c l a i m i s t h e r e s p o n s i b i l i t y o f D i l l i n g h a m . 

We f i n d t h e c l a i m n o t c o m p e n s a b l e . A c c o r d i n g l y , we r e v e r s e 
t h e R e f e r e e ' s o r d e r . 

C l a i m a n t was 61 y e a r s o f age a t t h e t i m e o f h e a r i n g . He has 
been e m p l o y e d as a g e n e r a l m a c h i n i s t a t t h e same f a c i l i t y f o r t h e 
p a s t 27 y e a r s . The f a c i l i t y was owned by D i l l i n g h a m , u n t i l 1979, 
when i t was p u r c h a s e d by C i g n a ' s i n s u r e d . 

B e g i n n i n g i n 1972, h e a r i n g t e s t s were a d m i n i s t e r e d t o 
c l a i m a n t a t t h e work s i t e on a p p r o x i m a t e l y an a n n u a l b a s i s . I n 
1978, c l a i m a n t was r e f e r r e d t o Dr. E p l e y , a m e d i c a l c o n s u l t a n t f o r 
H e a r i n g E v a l u a t i o n and A c o u s t i c R e s e a r c h , I n c . Dr. E p l e y 
e v a l u a t e d c l a i m a n t ' s r e c e n t a u d i o m e t r i c t e s t and recommended t h a t 
c l a i m a n t s t a r t w e a r i n g e a r p r o t e c t i o n . T h e r e a f t e r , c l a i m a n t was 
c u s t o m f i t t e d w i t h e a r p l u g s . 

I n A p r i l 1983 c l a i m a n t r e t u r n e d t o Dr. E p l e y f o r a n o t h e r 
e x a m i n a t i o n . Dr. E p l e y , who had l a s t e x a m i n e d c l a i m a n t i n 1978, 
n o t e d t h a t c l a i m a n t ' s h e a r i n g was "down s l i g h t l y . " However, t h e 
d o c t o r c o n c l u d e d t h a t c l a i m a n t had e x c e l l e n t d i s c r i m i n a t i o n i n 
b o t h e a r s . T h e r e a f t e r , c l a i m a n t f i l e d h i s h e a r i n g l o s s c l a i m . 

Dr. E p l e y r e p o r t e d t h a t c l a i m a n t ' s d i s c r i m i n a t i o n s c o r e was 
100% i n t h e r i g h t e a r and 96% i n t h e l e f t e a r , w h i c h was w e l l 
w i t h i n t h e n o r m a l r a n g e . A l t h o u g h c l a i m a n t d e m o n s t r a t e d some 
o b v i o u s l o s s o f l e f t e a r h e a r i n g i n t h e h i g h f r e q u e n c i e s , h e a r i n g 
i n t h e l o w e r f r e q u e n c i e s i n t h e l e f t e a r was a d e q u a t e and h i s 
r i g h t e a r h e a r i n g was g ood. Dr. E p l e y c o n c l u d e d t h a t when t h e 
s t a n d a r d f o r m u l a s were a p p l i e d , t h e d e g r e e o f c l a i m a n t ' s h e a r i n g 
l o s s was n o t o f s u f f i c i e n t d e g r e e t o j u s t i f y a h e a r i n g l o s s c l a i m . 

Dr. M y e r s , o t o l a r y n g o l o g i s t , e x a m i n e d c l a i m a n t and t e s t i f i e d 
a t t h e h e a r i n g . I t was Dr. M y e r s ' o p i n i o n t h a t c l a i m a n t had 
n o r m a l r i g h t e a r h e a r i n g a c u i t y and m i l d s e n s o r i n e u r a l l e f t e a r 
h e a r i n g i m p a i r m e n t . Dr. Myers b e l i e v e d t h a t o c c u p a t i o n a l n o i s e 
c o n t r i b u t e d t o some o f c l a i m a n t ' s h e a r i n g l o s s , even t h o u g h t h e 
p a t t e r n was a t y p i c a l . However, a f t e r a p p l y i n g t h e g e n e r a l l y 
a c c e p t e d f o r m u l a s and m e a s u r i n g methods f o r t h e c a l c u l a t i o n o f 
h e a r i n g l o s s , Dr. Myers c o n c l u d e d t h a t c l a i m a n t had no r a t a b l e 
h e a r i n g i m p a i r m e n t n o r h a n d i c a p p i n g h e a r i n g l o s s i n e i t h e r e a r . 

Dr. Myers t e s t i f i e d t h a t t h e r e was a " r a n g e o f n o r m a l " 
h e a r i n g b e t w e e n 0 and 25 d e c i b e l s w h i c h was g e n e r a l l y a c c e p t e d by 
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m a j o r m e d i c a l s o c i e t i e s and s p e c i a l i t i e s . None o f c l a i m a n t ' s 
t w e n t y a u d i o g r a m s a d m i n i s t e r e d s i n c e 1972 were o u t s i d e o f t h i s 
" n o r m a l " r a n g e . The d o c t o r was unaware o f any p r o f e s s i o n a l 
s o c i e t i e s w h i c h r e c o g n i z e d a " l i n e o f n o r m a l " h e a r i n g r a t h e r t h a n 
t h e " r a n g e o f n o r m a l " h e a r i n g . 

C l a i m a n t was examined by Dr. K o r n , o t o l a r y n g o l o g i s t , who a l s o 
t e s t i f i e d . I t was Dr. K o r n ' s o p i n i o n t h a t c l a i m a n t had a 
p e r m a n e n t n e u r o s e n s o r i h e a r i n g l o s s i n b o t h e a r s , f o r w h i c h t h e 
m a j o r c o n t r i b u t i n g cause was n o i s e t r a u m a a t c l a i m a n t ' s work 
p l a c e . D r. K o r n d i d n o t a c c e p t t h e " r a n g e o f n o r m a l " h e a r i n g 
o p i n i o n . A c c o r d i n g t o Dr. K o r n , " n o r m a l " was z e r o d e c i b e l h e a r i n g 
l o s s . C o n s e q u e n t l y , he w o u l d c l a s s i f y t h e g r e a t b u l k o f t h e 
p o p u l a t i o n as a b n o r m a l . The d o c t o r a d m i t t e d t h a t h i s o p i n i o n o f 
" n o r m a l " was c o n t r a r y t o t h e o p i n i o n h e l d by t h e A m e r i c a n M e d i c a l 
A s s o c i a t i o n , t h e Oregon M e d i c a l A s s o c i a t i o n and t h e A m e r i c a n and 
Oregon Academy o f O t o l a r y n g o l o g y . F u r t h e r m o r e , D r. K o r n 
a c k n o w l e d g e d t h a t h i s method o f m e a s u r i n g c l a i m a n t ' s h e a r i n g l o s s 
was n o t a c c e p t e d by t h e Oregon Academy o f O t o l a r y n g o l o g i s t s o r t h e 
A m e r i c a n M e d i c a l A s s o c i a t i o n . 

The R e f e r e e f o u n d Dr. Myers and Dr. K o r n t o be c r e d i b l e , 
r e l i a b l e , t h o u g h t f u l , c o m p l e t e and p e r s u a s i v e e x p e r t s . R e a s o n i n g 
t h a t b o t h d o c t o r s had f o u n d some p e r m a n e n t h e a r i n g l o s s , t h e 
R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d "by an 
o v e r w h e l m i n g p r e p o n d e r a n c e o f t h e e v i d e n c e " a com p e n s a b l e 
o c c u p a t i o n a l d i s e a s e . 

We f i n d Dr. Myers' o p i n i o n t h a t c l a i m a n t ' s h e a r i n g i s w i t h i n 
a n o r m a l r a n g e t o be more p e r s u a s i v e . C o n s e q u e n t l y , c l a i m a n t has 
f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y . Dr. Myers' o p i n i o n i s n o t 
o n l y s u p p o r t e d by Dr. E p l e y , b u t i s i n a c c o r d w i t h t h e g e n e r a l l y 
a c c e p t e d o p i n i o n s and measurement p r o c e d u r e s o f n a t i o n a l and s t a t e 
m e d i c a l s o c i e t i e s and s p e c i a l i t i e s . Even Dr. Korn has 
a c k n o w l e d g e d t h e u n i q u e n e s s o f h i s c o n t r a r y o p i n i o n and 
measurement p r o c e d u r e s . 

Our d e c i s i o n i s i n a c c o r d w i t h K e n n e t h E. S c h m i d t , 35 Van 
N a t t a 592 ( 1 9 8 3 ) . I n S c h m i d t , we f o u n d an o c c u p a t i o n a l d i s e a s e 
c l a i m c o m p e n s a b l e where c l a i m a n t ' s h e a r i n g l o s s r e q u i r e d m e d i c a l 
s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y . ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) and 
656.804. We r e a s o n e d t h a t t h e m e d i c a l s e r v i c e s c o u l d t a k e t h e 
f o r m o f a p r e s c r i p t i o n f o r h e a r i n g a i d s , as w e l l as t h e m e d i c a l 
s e r v i c e s l e a d i n g t o t h e p r e s c r i p t i o n . H e r e , t h e c r e d i b l e m e d i c a l 
e v i d e n c e n o t o n l y e s t a b l i s h e s t h a t c l a i m a n t ' s h e a r i n g i s n o r m a l , 
b u t i t a l s o c o n c l u d e s t h a t h e a r i n g a i d a m p l i f i c a t i o n i s n o t 
w a r r a n t e d . F u r t h e r m o r e , t h e r e c o r d i s s i l e n t c o n c e r n i n g p o t e n t i a l 
t i m e l o s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 17, 1984 i s r e v e r s e d . 
D i l l i n g h a m S h i p R e p a i r ' s d e n i a l i s s u e d J a n u a r y 16, 1984 i s 
r e i n s t a t e d and a f f i r m e d . 
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BARBARA A. LUSEY, Claimant WCB 83-09389 & 83-08870 
Doblie & McSwain, Claimant's Attorneys March 28, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 

R e v i e w e d by B o a r d Members F e r r i s and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e P o d n a r ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r p s y c h o l o g i c a l s t r e s s . The i s s u e on 
r e v i e w i s c o m p e n s a b i l i t y . 

C l a i m a n t was a p s y c h i a t r i c a i d e a t a s t a t e t r a i n i n g 
f a c i l i t y . She c o m p e n s a b l y i n j u r e d h e r knee i n November 1982. Her 
j o b was m o d i f i e d t o a l l o w h e r t o c o n t i n u e t o work w i t h i n h e r 
l i m i t a t i o n s w h i l e she r e c o v e r e d f r o m t h e knee i n j u r y . She had 
t a r d i n e s s and a t t e n d a n c e p r o b l e m s u n r e l a t e d t o h e r c o m p e n s a b l e 
i n j u r y w h i c h l e d t o d i s c i p l i n a r y p r o c e e d i n g s and a p o s s i b i l i t y 
t h a t she w o u l d be t e r m i n a t e d f r o m h e r j o b . C l a i m a n t p e r c e i v e d 
t h a t she was b e i n g t r e a t e d i n some ways d i f f e r e n t l y f r o m t h e o t h e r 
a i d e s and i n o t h e r ways she was b e i n g t r e a t e d e q u a l l y w i t h t h e 
o t h e r a i d e s . C l a i m a n t b e l i e v e d t h a t h e r s u p e r v i s o r was engaged i n 
a c a m p a i g n o f h a r a s s m e n t and s o u g h t p s y c h i a t r i c c o u n s e l l i n g t o 
d e a l w i t h f e e l i n g s o f a n g e r and r e s e n t m e n t . The t r e a t m e n t s 
e n a b l e d c l a i m a n t t o d e v e l o p t h e i n s i g h t t o r e c o g n i z e t h a t t h e 
s u p e r v i s o r was n o t h a r a s s i n g h e r and c l a i m a n t was a b l e t o r e t u r n 
t o w o r k . 

The R e f e r e e r e l i e d on h i s r e a d i n g o f McGarrah v. SAIF, 296 Or 
145 ( 1 9 8 3 ) , and f o u n d t h a t t h e e v e n t s and c o n d i t i o n s c a p a b l e o f 
p r o d u c i n g s t r e s s i n t h i s c l a i m a n t o b j e c t i v e l y e x i s t e d and t h a t 
c l a i m a n t " h o n e s t l y p e r c e i v e d " t h a t w o r k - r e l a t e d s t r e s s c a u s e d h e r 
d i s e a s e . We do n o t b e l i e v e t h a t c l a i m a n t ' s " h o n e s t p e r c e p t i o n " o f 
w o r k - r e l a t e d s t r e s s as t h e cause o f h e r need t o seek m e d i c a l 
t r e a t m e n t i s t h e t e s t s e t f o r t h i n t h e McGarrah c a s e , by w h i c h t h e 
c o m p e n s a b i l i t y o f s u c h c l a i m s i s measured. R a t h e r , we b e l i e v e 
t h a t t h e a p p r o p r i a t e t e s t i s : ( 1 ) w h e t h e r t h e r e were o b j e c t i v e l y 
r e a l e v e n t s o r c o n d i t i o n s o f e m p l o y m e n t , ( 2 ) w h i c h were c a p a b l e o f 
p r o d u c i n g s t r e s s , ( 3 ) w h i c h were t h e m a j o r c o n t r i b u t i n g cause t h a t 
t h i s c l a i m a n t ( 4 ) s u f f e r e d a m e n t a l d i s o r d e r . See a l s o L e a r y v. 
P a c i f i c N o r t h w e s t B e l l , 67 Or App 766 ( 1 9 8 4 ) . 

The R e f e r e e a l s o r e l i e d on Dr. Mead's o p i n i o n t h a t c l a i m a n t ' s 
w o r k i n g c o n d i t i o n s had c a u s e d h e r need t o seek m e d i c a l t r e a t m e n t . 
We f i n d t h a t Dr. Mead's r e p o r t o f c l a i m a n t ' s h i s t o r y makes h i s c o n 
c l u s i o n s l e s s p e r s u a s i v e . He r e l i e d on c l a i m a n t ' s p e r c e p t i o n s o f 
s t r e s s and h a r a s s m e n t a t work t o r e l a t e t h e work t o t h e need f o r 
m e d i c a l t r e a t m e n t . C l a i m a n t a d m i t t e d a t h e a r i n g t h a t h e r p e r c e p 
t i o n s were i n c o r r e c t . T h e r e f o r e , Dr. Mead's o p i n i o n , w h i c h r e l i e d 
on t h e i n c o r r e c t p e r c e p t i o n s o f c l a i m a n t , i s n o t as p e r s u a s i v e as 
t h e more c o m p r e h e n s i v e r e p o r t o f Dr. H o l l a n d who o p i n e d t h a t o t h e r 
s t r e s s o r s i n c l a i m a n t ' s l i f e were t h e m a j o r cause o f h e r p r o b l e m s . 
See, M i l l e r v. G r a n i t e C o n s t . Co., 28 Or App 473 ( 1 9 7 7 ) . We f i n d 
t h a t c l a i m a n t has n o t c a r r i e d h e r b u r d e n o f p r o o f t h a t t h e r e were 
o b j e c t i v e l y r e a l e v e n t s o r c o n d i t i o n s a t work t h a t were c a p a b l e o f 
c a u s i n g s t r e s s and t h a t were t h e m a j o r c o n t r i b u t i n g c a use o f h e r 
p r o b l e m s , a n d , t h e r e f o r e , we r e v e r s e t h e o r d e r o f t h e R e f e r e e . 

ORDER 

Those p o r t i o n o f t h e R e f e r e e ' s o r d e r d a t e d F e b r u a r y 28, 1984 
w h i c h s e t a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
p s y c h o l o g i c a l s t r e s s c l a i m and awarded c l a i m a n t ' s a t t o r n e y an 
a s s o c i a t e d f e e a r e r e v e r s e d and t h e SAIF C o r p o r a t i o n ' s d e n i a l i s 



MICHAEL L. McKINNEY, Claimant 
Cash Pe r r i n e , Claimant's Attorney 
Rankin, et a l . , Defense Attorneys 

WCB 84-08202 
March 28, 1985 
Order Denying Motion t o Close 

Claimant has moved t h e Board f o r an order c l o s i n g t h e r e c o r d 
on Board r e v i e w . Claimant's opening b r i e f was f i l e d February 20, 
1985. The employer's responding b r i e f has not y e t been f i l e d . 
The employer's f a i l u r e t o f i l e a b r i e f i s due t o t h e f a i l u r e o f 
t h e h e a r i n g r e p o r t e r t o t r a n s c r i b e the r e c o r d of c l o s i n g 
arguments, which was requested by the employer. We have been 
i n f o r m e d t h a t t h e t r a n s c r i p t of t h e c l o s i n g arguments has now been 
r e c e i v e d by the employer and c l a i m a n t . 

Now, t h e r e f o r e , c l a i m a n t ' s motion t o c l o s e t h e r e c o r d i s 
d e n i e d . The employer's b r i e f s h a l l be due not l a t e r t h a n 20 days 
from the date of t h i s o r d e r . Claimant s h a l l be a l l o w e d t e n days 
from the f i l i n g d ate of the employer's b r i e f t o f i l e h i s r e p l y . 
T h e r e a f t e r t h i s m a t t e r s h a l l be docketed f o r Board r e v i e w . 

IT IS SO ORDERED. 

RAY A. RIDDELL, Claimant WCB 83-11652 & 84-01280 
Burt, et a l . , Claimant's Attorneys March 28, 1985 
Moscato & Byerly, Defense Attorneys Order on Review 
M i l l e r , et a l . , Defense Attorneys 
Reviewed by Board Members F e r r i s and Lewis. 

The I n t e r n a t i o n a l Paper Company r e q u e s t s r e v i e w o f those 
p o r t i o n s of Referee Michael Johnson's order i n WCB Case No. 
84-01280 which h e l d i t s o l e l y r e s p o n s i b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n and which awarded 48° f o r 15% unscheduled d i s a b i l i t y i n 
a d d i t i o n t o t h e 32° f o r 10% unscheduled d i s a b i l i t y awarded by 
D e t e r m i n a t i o n Order f o r c l a i m a n t ' s low back. G e o r g i a - P a c i f i c 
C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n of t h e Referee's o r d e r 
i n WCB Case No. 83-11652 which awarded 64° f o r 20% unscheduled 
d i s a b i l i t y i n a d d i t i o n t o the 64° f o r 20% unscheduled d i s a b i l i t y 
awarded by D e t e r m i n a t i o n Order f o r i n j u r y t o c l a i m a n t ' s c e n t r a l 
nervous system. 

C l a i m a n t , an e l e c t r i c i a n , f e l l t h r e e t o f o u r f e e t o f f a 
l a d d e r onto h i s b u t t o c k s on May 15, 1979, w h i l e employed by 
I n t e r n a t i o n a l Paper ( h e r e i n a f t e r I P ) . He a l s o s u s t a i n e d 
compensable i n j u r i e s t o h i s low back a t IP on June 23, 1979 and 
November 26, 1979. 

On October 26, 1979 Dr. Smith noted c l a i m a n t ' s c o m p l a i n t of 
i n t e r m i t t e n t low back p a i n brought on by l e a n i n g f o r w a r d . X-rays 
showed a s l i g h t n a r r o w i n g of the L5-S1 d i s c space, w i t h o u t 
apparent d e g e n e r a t i o n . He diagnosed c l a i m a n t ' s c o n d i t i o n as a 
l u m b o s a c r a l s t r a i n w i t h i n t e r m i t t e n t d i s a b i l i t y , t o be t r e a t e d 
c o n s e r v a t i v e l y . 

The range of f l u c t u a t i o n of c l a i m a n t ' s low back c o n d i t i o n as 
a r e s u l t of t h e IP i n j u r i e s i s w e l l i l l u s t r a t e d by a comparison o f 
the r e s u l t s of Dr. Smith's October 26, 1979 and A p r i l 15, 1980 
e x a m i n a t i o n s . I n October 1979 c l a i m a n t c o u l d b r i n g h i s f i n g e r t i p s 
t o w i t h i n two inches of the f l o o r on bending f o r w a r d . A l l o t h e r 
lumbar motions were w i t h i n the normal range and none were 
p a i n f u l . I n A p r i l 1980 he c o u l d b r i n g h i s f i n g e r t i p s o n l y t o t h e 
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p a t e l l a r l e v e l on f o r w a r d b e n d i n g . The r e v e r s a l o f l u m b a r 
l o r d o s i s c a u s e d l e f t l o w back p a i n . E x t e n s i o n was l i m i t e d t o b u t 
a few d e g r e e s . R i g h t and l e f t l a t e r a l f l e x i o n was t w o - t h i r d s 
n o r m a l , as was r i g h t and l e f t r o t a t i o n . C o n s i d e r a b l e t e n d e r n e s s 
was p r e s e n t f r o m a b o u t L5 t o S I a t and t o t h e l e f t o f t h e m i d l i n e 

C l a i m a n t ' s employment a t IP ceased on J a n u a r y 27, 1 9 8 1 . 
E a r l y i n November 1 9 8 1 , c l a i m a n t s t a r t e d w o r k i n g f o r 
G e o r g i a - P a c i f i c C o r p . ( h e r e i n a f t e r GP). On November 30, 1 9 8 1 , 
c l a i m a n t c o m p e n s a b l y i n j u r e d h i s head and w r i s t s when he f e l l 16 
t o 18 f e e t o f f a l a d d e r o n t o a c o n c r e t e f l o o r . Emergency s u r g e r y 
was p e r f o r m e d f o r a r i g h t t e m p o r a l d e p r e s s i o n s k u l l f r a c t u r e , 
s u b d u r a l hematoma and b r a i n l a c e r a t i o n . 

Dr. McGee n o t e d on March 24, 1982 t h a t c l a i m a n t had been 
aware o f l o w back p a i n f o r t h e l a s t s e v e r a l weeks as he i n c r e a s e d 
h i s a c t i v i t i e s . C l a i m a n t d i d n o t i n f o r m Dr. McGee o f t h e I P 
i n j u r i e s . Dr. McGee's i m p r e s s i o n was a p r o b a b l e s t r a i n o f t h e 
l e f t s a c r o i l i a c j o i n t , r e l a t e d t o e a r l i e r t r a u m a . He r e l e a s e d 
c l a i m a n t t o r e t u r n t o work on May 3, 1982. He n o t e d on May 19, 
1982 t h a t t h e r e was no m a j o r back t e n d e r n e s s and t h a t c l a i m a n t 
c o u l d bend f o r w a r d a t t h e w a i s t and t o u c h h i s t o e s . 

Dr. McGee r e f e r r e d c l a i m a n t t o Dr. B r o o k s f o r n e u r o l o g i c a l 
c o n s u l t a t i o n , and c l a i m a n t was seen on J u l y 27, 1982. Dr. B r o o k s 
n o t e d c o m p l a i n t s o f headaches and d e c r e a s e d memory. An 
e l e c t r o e n c e p h a l o g r a m was p e r f o r m e d w i t h a b n o r m a l r e s u l t s . The 
headaches were t r e a t e d w i t h m e d i c a t i o n . 

A c l o s i n g e x a m i n a t i o n on t h e I P c l a i m was p e r f o r m e d by 
Dr. S m i t h on J a n u a r y 10, 1983. A l t h o u g h c l a i m a n t had been 
e m p l o y e d as a c o n s t r u c t i o n e l e c t r i c i a n f o r t h e p r i o r s e v e r a l 
m o n t h s , he t o l d Dr. S m i t h t h a t he was u n a b l e t o work as an 
e l e c t r i c a l c o n s t r u c t i o n w o r k e r because o f back p a i n . He d i d n o t 
i n f o r m Dr. S m i t h o f h i s GP i n j u r i e s . Dr. S m i t h ' s f i n d i n g s on 
e x a m i n a t i o n were s u b s t a n t i a l l y c o n s i s t e n t w i t h t h o s e he r e p o r t e d 
i n 1979. H i s i m p r e s s i o n was o f c h r o n i c m e c h a n i c a l l o w back p a i n 
w i t h e p i s o d e s o f e x a c e r b a t i o n and r e m i s s i o n . He s t a t e d t h a t 
a l t h o u g h . c l a i m a n t m i g h t have t i m e s when he has more t r o u b l e , 
o v e r a l l h i s c o n d i t i o n was s t a t i o n a r y . 

Dr. McGee p e r f o r m e d a c l o s i n g e v a l u a t i o n i n r e g a r d t o 
c l a i m a n t ' s n e u r o l o g i c a l s t a t u s on J a n u a r y 19, 1983. The d o c t o r 
r e p o r t e d t h a t c l a i m a n t had r e t u r n e d t o f u l l t i m e work as an 
e l e c t r i c i a n and n o t e d no m a j o r p r o b l e m s w i t h h i s work a c t i v i t i e s . 
Dr. McGee l i s t e d c l a i m a n t ' s p e r m a n e n t n e u r o l o g i c a l i m p a i r m e n t s as 
some r e c e n t memory i m p a i r m e n t , l o s s o f s e n s a t i o n o v e r t h e r i g h t 
s i d e o f t h e f a c e and some m i l d i m b a l a n c e r e g a r d i n g t h e l e f t l e g . 
He a l s o n o t e d an i m p a i r m e n t o f p e r h a p s 50% i n o p e n i n g t h e jaw and 
t h a t t h e headaches were under r e a s o n a b l e c o n t r o l . 

C l a i m a n t w o r k e d as a c o n s t r u c t i o n e l e c t r i c i a n f o r GP w i t h o u t 
a p p a r e n t p r o b l e m s f r o m h i s r e l e a s e i n May 1982 u n t i l J a n u a r y 1983 
when he was bumped t o a s h i f t e l e c t r i c i a n p o s i t i o n . The l a t t e r 
j o b r e q u i r e d t h a t he r i d e a t h r e e - w h e e l e d c a r t and r e s p o n d t o 
br e a k d o w n s as t h e y o c c u r r e d . The j o b i n v o l v e d f r e q u e n t 
i n t e r r u p t i o n s and d i s t r a c t i o n s . 

Dr. Luce t o o k c l a i m a n t o f f work on September 6, 1983, 
f o l l o w i n g an e x a c e r b a t i o n o f h i s l o w back due t o a l i f t i n g 
i n c i d e n t a t GP. A CT scan s u g g e s t e d m i n o r d i s c b u l g i n g a t L5-S1. 
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On September 19, 1983, Dr. McGee recommended c o n t i n u e d 
c o n s e r v a t i v e c a r e and t h a t c l a i m a n t a v o i d l i f t i n g o v e r 50 pounds 
o r r i d i n g i n t h e c a r t , as i t bounced h i s s p i n e . Dr. Luce r e l e a s e d 
c l a i m a n t t o r e t u r n t o work on September 26, 1983 w i t h a 35 pound 
l i f t i n g r e s t r i c t i o n . 

C l a i m a n t r e t u r n e d t o w o r k , b u t was f i r e d on O c t o b e r 3, 1983 
f o r s a f e t y v i o l a t i o n s . C l a i m a n t a p p e a r s t o a t t r i b u t e t h e s e 
v i o l a t i o n s a t l e a s t i n p a r t t o memory p r o b l e m s . Based on 
e x a m i n a t i o n s and e v a l u a t i o n s by Dr. B r o o k s , Dr. H o l l a n d and 
p s y c h o l o g i s t s Ackerman and L e w i n s h o n , we f i n d t h a t t h e i n j u r i e s 
r e s u l t i n g f r o m t h e GP f a l l d i m i n i s h e d c l a i m a n t ' s a b i l i t y t o 
remember i n t h e s h o r t t e r m , p a r t i c u l a r l y r e l a t i v e t o what he h e a r s 
and e s p e c i a l l y f o l l o w i n g d i s t r a c t i o n . C l a i m a n t ' s a t t e n t i o n s pan 
f o r v i s u a l i n f o r m a t i o n i s a l s o r e d u c e d , as i s h i s i n f o r m a t i o n 
p r o c e s s i n g s p e e d . The i n j u r y has a l s o c a u s e d m i l d d i f f i c u l t y i n 
s e q u e n c i n g a c t i v i t i e s . On t h e o t h e r h and, c l a i m a n t r e t a i n s a t 
l e a s t n o r m a l i n t e l l i g e n c e , e x c e l l e n t p r o b l e m s o l v i n g a b i l i t y , 
s u p e r i o r math s k i l l s and t h e a b i l i t y t o c o n c e n t r a t e i f he i s n o t 
d i s t u r b e d . C l a i m a n t ' s a b i l i t y t o remember what he h e a r s i s s t i l l 
v e r y good i f he i s g i v e n a d e q u a t e t i m e t o c r e a t e s e m a n t i c and 
v i s u a l a s s o c i a t i o n s t o t h e m a t e r i a l . A l t h o u g h c l a i m a n t ' s c e n t r a l 
n e r v o u s s y s t e m i m p a i r m e n t s p r e c l u d e employment as a s h i f t 
e l e c t r i c i a n o r i n any o t h e r s e t t i n g i n v o l v i n g r a p i d i n f o r m a t i o n 
p r o c e s s i n g o r f r e q u e n t d i s t r a c t i o n s , t h e s e i m p a i r m e n t s w o u l d 
p r o b a b l y n o t p r e c l u d e work as a c o n s t r u c t i o n e l e c t r i c i a n i n 
s e t t i n g s where c l a i m a n t c o u l d p l a n and c o m p l e t e t a s k s w i t h few 
i n t e r r u p t i o n s , u s i n g d i a g r a m s and w r i t t e n p r o m p t s . 

v 

F i n a l l y , Dr. Rosenbaum examined c l a i m a n t f o r GP on March 19, 
1984. He was t h e f i r s t d o c t o r t o be made aware o f b o t h t h e I P and 
GP i n j u r i e s . He n o t e d t h r e e c h i e f c o m p l a i n t s : ( 1 ) d i f f i c u l t y 
w i t h memory, ( 2 ) p a i n i n t h e low b a c k , and ( 3 ) p a i n i n t h e r i g h t 
w r i s t . C l a i m a n t t o l d Dr. Rosenbaum t h a t h i s back had s t a y e d 
a p p r o x i m a t e l y t h e same o v e r t h e p a s t y e a r , b u t t h a t i t was 
s i g n i f i c a n t l y w o r s e t h a n when he had w o r k e d f o r I P . C l a i m a n t t o l d 
Dr. Rosenbaum t h a t he b e l i e v e d t h a t h i s back c o n d i t i o n w o u l d n o t 
p r e c l u d e h i m f r o m w o r k i n g as an e l e c t r i c i a n . Dr. Rosenbaum s t a t e d 

" I have r e v i e w e d t h e m e d i c a l r e c o r d s w i t h 
r e g a r d s t o t h e 1979 i n j u r i e s t o Mr. 
R i d d e l l ' s low back and a t t h e p r e s e n t t i m e 
f i n d . n o t ( s i c ) o b j e c t i v e e v i d e n c e t h a t 
t h e r e has been a s i g n i f i c a n t i n c r e a s e o v e r 
and above t h e 10% u n s c h e d u l e d d i s a b i l i t y t o 
t h e l o w b a c k . S u b j e c t i v e l y , Mr. R i d d e l l 
s t a t e s t h a t t h e r e has been some i n c r e a s e i n 
h i s d i s c o m f o r t , b u t t h a t i s a l l w i t h i n t h e 
d i a g n o s i s o f c h r o n i c l u m b o s a c r a l s t r a i n and 
n o t r e m a r k a b l e . " 

C l a i m a n t was n e a r l y 40 y e a r s o l d a t h e a r i n g . He has 
c o m p l e t e d a p p r o x i m a t e l y two and a h a l f y e a r s o f p o s t - h i g h s c h o o l 
t r a i n i n g , p r i m a r i l y i n m a t h e m a t i c s and e l e c t r o n i c s , and i s a 
j o u r n e y m a n e l e c t r i c i a n . He has a l s o a t t e n d e d s p e c i a l i z e d t r a i n i n g 
s e s s i o n s i n e l e c t r o n i c s , h y d r a u l i c s and c o m p u t e r s . A t l e a s t some 
o f t h i s t r a i n i n g i s now o b s o l e t e , h o wever, due t o t e c h n o l o g i c a l 
a d v a n c e s . C l a i m a n t e x p e r i e n c e s p a i n i n h i s l o w b a c k , i n c r e a s e d by 
l i f t i n g . Dr. McGee's and Dr. Luce's l i f t i n g r e s t r i c t i o n s o f 50 
and 35 pounds r e s p e c t i v e l y a r e r e a s o n a b l e i n l i g h t o f c l a i m a n t ' s 
c o n d i t i o n . D e s p i t e h i s l i m i t a t i o n s , c l a i m a n t ' s a c t i v i t i e s i n c l u d e 
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l i g h t e l e c t r i c a l and handyman work f o r n e i g h b o r s , some l i g h t c a r 
r e p a i r s and f i s h i n g . He i s a b l e t o s p l i t f i r e w o o d and t h r o w a 
b a s e b a l l . 

T h i s c a se i s made more d i f f i c u l t by c l a i m a n t ' s s e l e c t i v e 
e d i t i n g o f t h e i n f o r m a t i o n p r o v i d e d t o d o c t o r s i n m e d i c a l 
h i s t o r i e s . The R e f e r e e c o n c l u d e d t h a t c l a i m a n t a l s o s l a n t e d h i s 
t e s t i m o n y . 

We a f f i r m t h e R e f e r e e ' s f i n d i n g t h a t I P i s s o l e l y r e s p o n s i b l e 
f o r c l a i m a n t ' s l o w back c o n d i t i o n . The R e f e r e e ' s h o l d i n g i s based 
i n p a r t upon t h e p r o c e d u r a l c o n s i d e r a t i o n s t h a t I P d i d n o t i s s u e 
an e x p r e s s d e n i a l o f r e s p o n s i b i l i t y f o r t h e back c o n d i t i o n and d i d 
n o t r e q u e s t a h e a r i n g on t h e l o w back c l a i m ' s D e t e r m i n a t i o n 
O r d e r . P r o c e d u r a l i s s u e s a s i d e , h o wever, t h e w e i g h t o f t h e 
e v i d e n c e i s t h a t t h e GP employment d i d n o t c o n t r i b u t e t o 
c l a i m a n t ' s l o w back d i s a b i l i t y . 

I n o u r de novo r e v i e w o f t h e r e c o r d , we d i s a g r e e w i t h t h e 
R e f e r e e ' s a s s e s s m e n t o f c l a i m a n t ' s p e r m a n e n t l o s s o f e a r n i n g 
c a p a c i t y due t o t h e compensable head and back i n j u r i e s . T a k i n g 
i n t o a c c o u n t c l a i m a n t ' s p h y s i c a l i m p a i r m e n t s t o h i s l o w back and 
c e n t r a l n e r v o u s s y s t e m and w e i g h i n g t h e p e r t i n e n t 
s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s , see OAR 436-65-600 e t s e q . , we 
c o n c l u d e t h a t c l a i m a n t w o u l d be more a p p r o p r i a t e l y c o m p e n s a t e d by 
a w ards o f 15% u n s c h e d u l e d d i s a b i l i t y f o r h i s l o w back and 25% 
u n s c h e d u l e d d i s a b i l i t y f o r h i s c e n t r a l n e r v o u s s y s t e m . The 
R e f e r e e ' s o r d e r s a r e m o d i f i e d a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d May 18, 1984 a r e a f f i r m e d i n p a r t 
and m o d i f i e d i n p a r t . The o r d e r i n WCB Case No. 84-01280 i s 
m o d i f i e d t o award c l a i m a n t an a d d i t i o n a l 16° f o r 5% u n s c h e d u l e d 
d i s a b i l i t y f o r h i s l o w back c o n d i t i o n i n l i e u o f t h e a d d i t i o n a l 
48° f o r 15% awarded by t h e R e f e r e e , m a k i n g a t o t a l award o f 48° 
f o r 15% u n s c h e d u l e d d i s a b i l i t y f o r t h a t c o n d i t i o n . The o r d e r i n 
WCB Case No. 83-11652 i s m o d i f i e d t o award c l a i m a n t an a d d i t i o n a l 
16° f o r 5% u n s c h e d u l e d d i s a b i l i t y a r i s i n g o u t o f t h e i n j u r y t o h i s 
c e n t r a l n e r v o u s s y s t e m , i n l i e u o f t h e a d d i t i o n a l 64° f o r 20% 
a warded by t h e R e f e r e e , m a k i n g a t o t a l award o f 80° f o r 25% 
u n s c h e d u l e d d i s a b i l i t y f o r t h a t c o n d i t i o n . C l a i m a n t ' s a t t o r n e y ' s 
f e e s a r e m o d i f i e d a c c o r d i n g l y . The R e f e r e e ' s o r d e r s a r e a f f i r m e d 
i n a l l o t h e r r e s p e c t s . 

JAMES R. VINING, Claimant WCB 84-00479 & 83-09064 
David C. Force, Claimant's Attorney March 28, 1985 
Foss, Whitty & Roess, Defense Attorneys Order on Review 

Reviewed by B o a r d Members L e w i s and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s 
o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r i n j u r y t o h i s back and o r d e r e d payment o f t r a v e l e x p e n s e s f r o m 
C o q u i l l e t o Eugene f o r c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w s e e k i n g a p e n a l t y and a t t o r n e y 
f e e . The i s s u e s a r e : ( 1 ) c o m p e n s a b i l i t y ; ( 2 ) r e a s o n a b l e n e s s o f 
m e d i c a l t r e a t m e n t ; and ( 3 ) p e n a l t i e s . 

C l a i m a n t s u s t a i n e d an i n d u s t r i a l i n j u r y w h i l e w o r k i n g i n t h e 
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woods on March 3 1 , 1980. H i s p r i n c i p a l c o m p l a i n t was a b r o k e n 
r i b , however he a l s o c o m p l a i n e d o f m i d - b a c k p a i n . He was t r e a t e d 
by Dr. C a r l o c k , a Eugene c h i r o p r a c t o r . C l a i m a n t r e s i d e s i n t h e 
C o q u i l l e / C o o s Bay a r e a . 

C l a i m a n t ' s c l a i m was c l o s e d by a D e t e r m i n a t i o n O r d e r d a t e d 
March 24, 1 9 8 1 t h a t g r a n t e d no award o f p e r m a n e n t d i s a b i l i t y . A 
s e c o n d D e t e r m i n a t i o n O r d e r d a t e d March 30, 1983 a l s o g r a n t e d no 
d i s a b i l i t y a w a r d . On A u g u s t 1 , 1983 R e f e r e e Danner a w a r d e d 
c l a i m a n t 32° f o r 10% p e r m a n e n t p a r t i a l d i s a b i l i t y . The o r d e r was 
n o t a p p e a l e d . 

Dr. C a r l o c k r e e x a m i n e d c l a i m a n t on A u g u s t 8, 1983. H i s 
r e p o r t s t a t e s t h a t x - r a y s r e v e a l e d a m a l p o s i t i o n o f t h e f i f t h and 
s i x t h c e r v i c a l v e r t e b r a e . He o p i n e d t h a t c l a i m a n t c o n t i n u e d t o 
have symptoms r e l a t e d t o h i s March 3 1 , 1980 i n j u r y and t h a t 
f u r t h e r m e d i c a l t e s t i n g was i n d i c a t e d . On A u g u s t 30, 1983 Dr. 
C a r l o c k a d v i s e d SAIF t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , i n 
l a n g u a g e t h a t e x p r e s s e d t h e c o n c e p t i n t e r m s o f ORS 6 5 6 . 0 0 5 ( 1 7 ) , 
b u t t h a t c l a i m a n t s h o u l d c o n t i n u e t o r e c e i v e t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s u n t i l a m i d - t h o r a c i c s p i n e p r o b l e m c o u l d be 
f o u n d and c o r r e c t e d . 

SAIF w r o t e t o Dr. C a r l o c k a s k i n g f o r f u r t h e r e x p l a n a t i o n o f 
h i s A u g u s t 30, 1983 r e p o r t . Dr. C a r l o c k r e s p o n d e d t h a t c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y . SAIF d e n i e d c l a i m a n t ' s a g g r a v a t i o n 
c l a i m on September 14, 1983. On November 14, 1983 SAIF w r o t e t o 
c l a i m a n t s t a t i n g t h a t i t w o u l d no l o n g e r pay t r a v e l e x p e n s e s f o r 
c l a i m a n t t o t r a v e l t o Eugene f o r t r e a t m e n t by Dr. C a r l o c k . 

On December 13, 1983 c l a i m a n t was e x a m i n e d by Dr. Campagna, 
n e u r o s u r g e o n , who n o t e d t h a t s u b j e c t i v e l y c l a i m a n t r e p o r t e d t h a t 
he had been d o i n g w e l l u n t i l March o f 1983 when h i s c o n d i t i o n 
became w o r s e . Dr. Campagna s u g g e s t e d a m y e l o g r a m , w h i c h was 
p e r f o r m e d December 20, 1983. The m y e l o g r a m r e s u l t s were w i t h i n 
n o r m a l l i m i t s . On December 28, 1983 Dr. Campagna r e p o r t e d t h a t 
c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y and t h a t no f u r t h e r t r e a t m e n t 
was i n d i c a t e d . He recommended t h a t c l a i m a n t u n d e r g o p s y c h i a t r i c 
and v o c a t i o n a l e v a l u a t i o n s . 

On J a n u a r y 6, 1984 SAIF i s s u e d a n o t h e r d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . On J a n u a r y 10, 1984 Dr. C a r l o c k w r o t e t o 
SAIF's a t t o r n e y i n r e s p o n s e t o an i n q u i r y . Dr. C a r l o c k s t a t e d 
t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y , because he needed 
e v a l u a t i o n o f h i s m i d - t h o r a c i c s p i n e . However, i n t h e n e x t 
s e n t e n c e , Dr. C a r l o c k s t a t e d t h a t c l a i m a n t was s t a b l e i n t h a t 
f u r t h e r t r e a t m e n t and t i m e w o u l d n o t enhance h e a l i n g . F i n a l l y he 
s a i d t h a t c h i r o p r a c t i c e x a m i n a t i o n had n o t r e v e a l e d a m a t e r i a l 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n i n t h e n i n e months p r e v i o u s t o 
h i s most r e c e n t t r e a t m e n t , " a l t h o u g h I s u s p e c t t h a t t h e r e has been 
a m a t e r i a l w o r s e n i n g w h i c h t h e c h i r o p r a c t i c e x a m i n a t i o n does n o t 
r e v e a l . " 

The R e f e r e e a p p a r e n t l y a c c e p t e d Dr. C a r l o c k ' s o p i n i o n t h a t 
t h e r e had been a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n and on t h a t 
b a s i s s e t a s i d e SAIF's d e n i a l . We a r e u n a b l e t o a g r e e . The v e r y 
most t h a t Dr. C a r l o c k s a i d was t h a t he t h o u g h t t h e r e m i g h t have 
been a w o r s e n i n g , b u t t h a t what he s u s p e c t e d was n o t c o n f i r m e d by 
h i s own e x a m i n a t i o n . Dr. C a r l o c k ' s b a s i s f o r s t a t i n g t h a t 
c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y ( w h i c h was c o n t r a d i c t e d i n 
t h e same l e t t e r ) was t h a t c l a i m a n t needed t o have h i s m i d - t h o r a c i c 
s p i n e c h e c k e d . T h a t had been done, w i t h n e g a t i v e r e s u l t s , by Dr. 
Campagna b e f o r e Dr. C a r l o c k w r o t e t h e J a n u a r y 10, 1984 l e t t e r . 
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There i s no p e r s u a s i v e evidence t h a t c l a i m a n t ' s c o n d i t i o n 
worsened or t h a t such worsening as t h e r e may have been r e s u l t e d 
f rom t h e March 1980 i n j u r y . ORS 656.273(1). Claimant has not 
proven by a preponderance of the evidence t h a t he has s u f f e r e d an 
a g g r a v a t i o n . 

With r e g a r d t o t h e p r o p r i e t y of SAIF's r e f u s a l t o pay 
c l a i m a n t ' s t r a v e l expenses from C o q u i l l e t o Eugene, we agree w i t h 
c l a i m a n t and t h e Referee t h a t SAIF d i d not comply w i t h OAR 
436-54-245(4), i n t h a t c l a i m a n t was not p r o v i d e d w i t h a l i s t of 
p r o v i d e r s i n h i s g e o g r a p h i c a l area. That p o r t i o n o f t h e Referee's 
o r d e r t h a t s e t a s i d e SAIF's d e n i a l of t r a v e l expenses w i l l be 
a f f i r m e d . 

ORDER 

The Referee's order dated June 22, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n of the order s e t t i n g a s i d e t h e 
SAIF C o r p o r a t i o n ' s d e n i a l of t r a v e l expenses i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $450 f o r s e r v i c e s on Board r e v i e w 
i n c o n n e c t i o n w i t h the t r a v e l expense d e n i a l , t o be p a i d by t h e 
SAIF C o r p o r a t i o n . That p o r t i o n of t h e order s e t t i n g a s i d e t h e 
SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
r e v e r s e d and the SAIF C o r p o r a t i o n ' s d e n i a l dated January 6, 1984 
i s r e i n s t a t e d and a f f i r m e d . 

JAMES C. WELCH, C l a i m a n t WCB 82-01160 
Brown, e t a l . , C l a i m a n t ' s A t t o r n e y s March 28, 1985 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court of 
Appeals. The Board has been i n s t r u c t e d t o determine the amount of 
t h e a t t o r n e y fee t o which c l a i m a n t ' s a t t o r n e y i s e n t i t l e d . 

Claimant was awarded 48° (15%) unscheduled permanent p a r t i a l 
d i s a b i l i t y by a D e t e r m i n a t i o n Order. Claimant requested a h e a r i n g 
a t which the Referee i n c r e a s e d c l a i m a n t ' s award t o one f o r 
permanent t o t a l d i s a b i l i t y . The Board m o d i f i e d t h e Referee's 
award t o 192° (60%) permanent p a r t i a l d i s a b i l i t y . James C. Welch, 
35 Van N a t t a 1794 ( 1 9 8 3 ) . Claimant's a t t o r n e y was g r a n t e d a f e e 
of 25% of the i n c r e a s e i n the award over t h a t g r a n t e d by t h e 
D e t e r m i n a t i o n Order (144°), not t o exceed $2,000, payable out of 
c l a i m a n t ' s compensation. Claimant sought j u d i c i a l r e v i e w . 
A t t o r n e y fees awarded out of c l a i m a n t ' s compensation are p a i d 
pending review by the c o u r t . ORS 656.313(2); Candy J. Hess, 37 
Van N a t t a 12 (1985); Robert G. P e r k i n s , 36 Van N a t t a 1050 (1984). 

The Court of Appeals r e v e r s e d t h e Board and r e i n s t a t e d t h e 
Referee's award of permanent t o t a l d i s a b i l i t y . Welch v. B a n n i s t e r 
P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) . Claimant's a t t o r n e y p e t i t i o n e d 
t h e c o u r t f o r an a t t o r n e y fee award and the c o u r t has remanded t o 
the Board f o r d e t e r m i n a t i o n of a f e e . See ORS 656.382(2); 
656.386(2). 

When a c l a i m a n t appeals an e x t e n t of d i s a b i l i t y i s s u e t o the 
Court of Appeals and p r e v a i l s , the c l a i m a n t ' s a t t o r n e y s h a l l be 
awarded a f e e of up t o 25% of the i n c r e a s e d award. OAR 
438-47-045(1); see Zoi S a r a n t i s , 36 Van N a t t a 1634 ( 1 9 8 4 ) . Fees 
awarded under our r u l e s are not e s t a b l i s h e d i n any mandatory 
amount; t h e r u l e s are s u g g e s t i v e . ORS 656.388(4); OAR 438-47-005; 
M o r r i s v. Denny's, 53 Or App 863, 866 (1981). T h i s system f o r 
awarding a t t o r n e y fees i n workers' compensation cases r e c o g n i z e s 
the c o n t i n g e n t n a t u r e of a t t o r n e y f e e s , s t r e s s e d by c l a i m a n t ' s 
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a t t o r n e y i n h i s f e e p e t i t i o n . Claimant's a t t o r n e y ' s p e t i t i o n 
seeks an e x t r a o r d i n a r y f e e ; however, i t i s a d m i t t e d t h a t t h i s i s 
not an e x t r a o r d i n a r y case. Claimant's a t t o r n e y ' s f e e s h a l l be 
p a i d from t h e i n c r e a s e d compensation awarded by t h e c o u r t . ORS 
656.386(2); Gainer v. SAIF, 51 Or App 869 ( 1 9 8 1 ) ; Zoi S a r a n t i s , 
supra. Claimant i s presumed t o have a l r e a d y r e c e i v e d a t l e a s t 
p a r t of a $2,000 f e e a f t e r Board r e v i e w . The Board has s u f f i c i e n t 
i n f o r m a t i o n t o form t h e b a s i s f o r awarding fees b e f o r e t h e Court 
of Appeals. 

Now, t h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f the 
a d d i t i o n a l compensation awarded c l a i m a n t by t h e Court o f Appeals, 
payable out of c l a i m a n t ' s compensation, not t o exceed $3,000. Any 
fees p a i d pursuant t o the Board's p r e v i o u s o r d e r s h a l l be a c r e d i t 
a g a i n s t the a t t o r n e y fee g r a n t e d by t h i s o r d e r . 

I T IS SO ORDERED. 

Reviewed by Board Members Lewis and F e r r i s . 

The s e l f - i n s u r e d employer requests review o f Referee G a l t o n ' s 
o r d e r which i n c r e a s e d c l a i m a n t ' s t o t a l award f o r a low back i n j u r y 
from 10% (32°) unscheduled permanent d i s a b i l i t y , as awarded by a 
January 18, 1984 D e t e r m i n a t i o n Order, t o 30% (96°). On r e v i e w , 
the employer contends the award i s e x c e s s i v e . We agree and m o d i f y 
the award. 

Claimant i s a 53 year o l d mixer a t a bakery. He has worked 
i n b a k e r i e s f o r a p p r o x i m a t e l y 30 y e a r s . Except f o r a two year 
s t i n t as a w e l d e r , c l a i m a n t has worked f o r the employer s i n c e 1964. 

I n January 1982 c l a i m a n t compensably i n j u r e d h i s low back 
w h i l e l i f t i n g 100 pound sacks of f l o u r . His t r e a t i n g 
c h i r o p r a c t o r , Dr. F e r r a n t e , diagnosed h i s c o n d i t i o n as "lumbar 
s p r a i n s t r a i n w i t h a s s o c i a t e d Grade I I m y o f a s c i t i s . S l i g h t L5 
f a c et-jamming syndrome." Claimant remained w o r k i n g u n t i l A p r i l 
1982, when he s u f f e r e d an e x a c e r b a t i o n w h i l e pushing a t r o u g h a t 
work. From A p r i l 1982 t h r o u g h March 1983, c l a i m a n t c o n t i n u e d t o 
r e c e i v e c o n s e r v a t i v e t r e a t m e n t from Dr. F e r r a n t e and was o f f work 
a p p r o x i m a t e l y e i g h t months. 

I n October 1983 Dr. F e r r a n t e opined t h a t c l a i m a n t would 
s u f f e r a p a r t i a l permanent impairment o f " a p p r o x i m a t e l y 15%." 
A l t h o u g h Dr. F e r r a n t e f e l t c l a i m a n t would be a b l e t o p e r f o r m h i s 
r e g u l a r d u t i e s , t h e d o c t o r a d v i s e d a g a i n s t any work a c t i v i t i e s i n 
excess of an e i g h t - h o u r day. 

I n December 1983 Dr. F e r r a n t e authored a f u r t h e r m e d i c a l 
r e p o r t . The d o c t o r r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
p a i n when s i t t i n g , s t a n d i n g , l i f t i n g , bending and w a l k i n g f o r 
p r o l o n g e d p e r i o d s . Dr. F e r r a n t e p l a c e d c l a i m a n t on a 25 pound 
l i f t i n g r e s t r i c t i o n and c o n t i n u e d t o r e s t r i c t c l a i m a n t t o an 
e i g h t - h o u r day. I n t h i s r e p o r t Dr. F e r r a n t e opined t h a t c l a i m a n t 
would s u f f e r a 25% p a r t i a l permanent impairment. 

The January 18, 1984 D e t e r m i n a t i o n Order awarded c l a i m a n t 10% 
unscheduled permanent d i s a b i l i t y . Claimant requested a h e a r i n g . 
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I n A p r i l 1984 Dr. Langston, o r t h o p e d i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Dr. Langston diagnosed 
d e g e n e r a t i v e d i s c disease o f L5-S1 w i t h i n s t a b i l i t y , d o r s a l s p i n e 
k y p h o s c o l i o s i s ( n o t work r e l a t e d ) and b i l a t e r a l l i m i t a t i o n o f 
motion of s h o u l d e r s ( n o t work r e l a t e d ) . Dr. Langston f e l t t h e 
i n i t i a l a c t i v i t y o f l i f t i n g t h e sack had made c l a i m a n t ' s 
u n d e r l y i n g low back c o n d i t i o n symptomatic. The d o c t o r concluded 
t h a t c l a i m a n t ' s permanent impairment was not due t o h i s work 
a c t i v i t y . Dr. Langston expressed h i s f r u s t r a t i o n s a t a t t e m p t i n g 
t o a p p o r t i o n c l a i m a n t ' s permanent impairment between c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n and t h a t p o r t i o n c o n t r i b u t e d by c l a i m a n t ' s 
work. However, he opined t h a t c l a i m a n t ' s e n t i r e c o n d i t i o n was " a t 
l e a s t w i t h i n t h e c a t e g o r y o f 25% permanent p a r t i a l i m p a i r m e n t . " 
Dr. Langston opined t h a t t h e amount a t t r i b u t a b l e t o c l a i m a n t ' s 
i n j u r y was 10%. 

Claimant c r e d i b l y t e s t i f i e d t h a t s i n c e h i s r e t u r n t o work i n 
March 1983 he has been p e r f o r m i n g t he same j o b as he h e l d b e f o r e 
h i s i n j u r y . The j o b e n t a i l s w a l k i n g , moving around, l i f t i n g , 
s i t t i n g and a minimal amount of bending. I n a d d i t i o n , he i s 
r e q u i r e d t o push and p u l l b o t h dough t r o u g h s and sponge t r o u g h s , 
which are mounted on wheels and weigh a p p r o x i m a t e l y 1800 t o 2000 
pounds. About every 15 t o 20 minutes, c l a i m a n t pushes t h e dough 
t r o u g h s r o u g h l y 45 f e e t and p u l l s t h e sponge t r o u g h s about 8 t o 10 
f e e t . He g e n e r a l l y has a h e l p e r move t h e sponge t r o u g h s . 
A p p r o x i m a t e l y f i v e t i m es per s h i f t c l a i m a n t must l i f t b o t h 50 
pound g l u t e n sacks and 80 pound s a l t sacks. 

Claimant e x p e r i e n c e s n e a r l y c o n s t a n t low back p a i n . The p a i n 
i s u s u a l l y worse by the end of the s h i f t . Upon r e t u r n i n g home 
from a s h i f t , c l a i m a n t soaks i n h i s hot t u b f o r 40 min u t e s . 
Whether on or o f f work, he wears a back support b e l t about h a l f o f 
each day. Claimant takes n o n p r e s c r i p t i o n m e d i c a t i o n and c o n t i n u e s 
t o r e c e i v e c o n s e r v a t i v e c h i r o p r a c t i c t r e a t m e n t from Dr. F e r r a n t e 
on a weekly b a s i s . Due t o h i s back p a i n , c l a i m a n t g e t s a t most 
two hours o f s l e e p per n i g h t . He has a l s o c u r t a i l e d h i s 
r e c r e a t i o n a l a c t i v i t i e s , such as g o l f , j o g g i n g and b a s k e t b a l l . 

Claimant has a GED. He spent f o u r years i n t h e A i r Force as 
a weapons mechanic. Claimant has a l s o completed a one year 
community c o l l e g e course i n w e l d i n g and r e c e i v e d a degree. 

We t h i n k c l a i m a n t has e s t a b l i s h e d t h a t he i s e n t i t l e d t o a 
l a r g e r d i s a b i l i t y award than he was awarded by t h e D e t e r m i n a t i o n 
Order. However, we f i n d t h a t t h e Referee's award was e x c e s s i v e . 

P o s t - i n j u r y e a r n i n g s are r e l e v a n t t o , but not d e t e r m i n a t i v e 
of an a p p r o p r i a t e award of unscheduled permanent d i s a b i l i t y . 
Jacobs v. L o u i s i a n a - P a c i f i c , 59 Or App 1 (198 2 ) ; Ford v. SAIF, 7 
Or App 549 (197 2 ) . Although c l a i m a n t ' s p o s t - i n j u r y e a r n i n g s are 
not d e t e r m i n a t i v e o f c l a i m a n t ' s d i s a b i l i t y award, i n r e a c h i n g our 
d e t e r m i n a t i o n we f i n d i t s i g n i f i c a n t t h a t c l a i m a n t has r e t u r n e d t o 
h i s r e g u l a r j o b , w i t h o u t l i m i t a t i o n s . Moreover, he has a p p a r e n t l y 
been a b l e t o ad e q u a t e l y p e r f o r m d u t i e s which p e r i o d i c a l l y r e q u i r e 
heavy p h y s i c a l l a b o r . 

Pursuant t o OAR 436-65-600 e t seq., we c o n s i d e r c l a i m a n t ' s 
age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y , mental c a p a c i t y , 
e m o t i o n a l s t a t e , l a b o r market f i n d i n g s , and p h y s i c a l impairment 
a t t r i b u t a b l e t o the compensable i n j u r y , i n c l u d i n g d i s a b l i n g p a i n , 
i n r a t i n g t h e e x t e n t of c l a i m a n t ' s d i s a b i l i t y . A f t e r c o m p l e t i n g 
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our de novo re v i e w and c o n s i d e r i n g t h e above g u i d e l i n e s , we 
conclude t h a t an award of 20% unscheduled permanent d i s a b i l i t y 
would more a p p r o p r i a t e l y compensate c l a i m a n t . 

ORDER 

The Referee's o r d e r dated J u l y 30, 1984 i s m o d i f i e d . I n l i e u 
of t h e Referee's award, and i n a d d i t i o n t o t h e 10% (32°) 
unscheduled d i s a b i l i t y awarded by the January 18, 1984 
D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 10% (32°) unscheduled 
d i s a b i l i t y f o r a t o t a l award o f 20% (64°) unscheduled d i s a b i l i t y 
f o r h i s low back i n j u r y . Claimant's a t t o r n e y fees s h a l l be 
a d j u s t e d a c c o r d i n g l y . 

SHELBEE J . BATES, C l a i m a n t WCB 84-01846 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s March 29, 1985 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
McCullough's order which: (1) awarded c l a i m a n t 10% (32°) 
unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y , whereas a 
February 8, 1984 D e t e r m i n a t i o n Order had awarded no permanent 
d i s a b i l i t y ; and (2) d e c l i n e d t o a u t h o r i z e an o f f s e t f o r p u b l i c 
a s s i s t a n c e b e n e f i t s c l a i m a n t a l l e g e d l y r e c e i v e d w h i l e she was a l s o 
r e c e i v i n g temporary d i s a b i l i t y b e n e f i t s . 

We f i n d t h a t c l a i m a n t f a i l e d t o prove permanent d i s a b i l i t y 
a t t r i b u t a b l e t o her compensable i n j u r y . Consequently, we r e v e r s e . 

Claimant was 37 years of age a t the time of h e a r i n g . I n 
August 1982, w h i l e w o r k i n g i n a cannery, c l a i m a n t s l i p p e d and 
f e l l , l a n d i n g on her back and b u t t o c k s . The employer accepted her 
c l a i m f o r a b r u i s e d r i g h t h i p . Since her i n j u r y c l a i m a n t has 
r e c e i v e d numerous modes of c o n s e r v a t i v e t r e a t m e n t from a number o f 
medical and c h i r o p r a c t i c p h y s i c i a n s . 

I n h i s most r e c e n t r e p o r t , Dr. T i l e y , c l a i m a n t ' s former 
t r e a t i n g o r t h o p e d i s t , diagnosed c l a i m a n t ' s c o n d i t i o n as 
l u m b o s a c r a l s t r a i n , w i t h o u t o b j e c t i v e evidence of major 
d y s f u n c t i o n , which had been v e r y l o n g i n r e s o l v i n g . The d o c t o r 
noted t h a t c l a i m a n t tended t o be p a r t h i s t r i o n i c i n terms of her 
p h y s i c a l a c t i v i t i e s . A l t h o u g h Dr. T i l e y had e a r l i e r t h e o r i z e d 
d u r i n g c l a i m a n t ' s r e h a b i l i t a t i o n t h a t c l a i m a n t ' s permanent 
impairment "from an o b j e c t i v e p o i n t o f view w i l l be r a t h e r 
m i n i m a l , " the d o c t o r u l t i m a t e l y concluded t h a t c l a i m a n t s u f f e r e d 
no permanent impairment. 

Dr. W h i t m i r e , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , agreed t h a t 
c l a i m a n t s u f f e r e d a lumbosacral s t r a i n , but a l s o concluded t h a t 
c l a i m a n t had a s p r a i n t h a t i n v o l v e d the ligamentous s t r u c t u r e of 
her s p i n e . The d o c t o r r e p o r t e d t h a t t e s t i n g had i n d i c a t e d a d i s c 
b u l g i n g or weakness. Dr. W h i t m i r e a l s o f e l t t h a t c l a i m a n t had 
some nerve r o o t p r e s s u r e and i r r i t a t i o n . I n a March 1984 r e p o r t , 
Dr. W h i t m i r e s t a t e d t h a t he had r e l e a s e d c l a i m a n t t o r e g u l a r work 
i n December 1983. The d o c t o r d i d not mention any r e s t r i c t i o n s or 
l i m i t a t i o n s a t t h a t t i m e . Furthermore, Dr. W h i t m i r e a d v i s e d t h a t 
c l a i m a n t ' s c o n d i t i o n would be g r e a t l y b e n e f i t e d by w e i g h t l o s s . 
However, i n an A p r i l 1984 r e p o r t , Dr. W h i t m i r e opined t h a t 
c l a i m a n t would have a permanent weakness i n t h e lumbar s p i n e due 
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t o a d i s c i n j u r y . The d o c t o r f u r t h e r p l a c e d c l a i m a n t under a 20 
pound w e i g h t l i m i t a t i o n and r e s t r i c t e d her bending, l i f t i n g and 
s i t t i n g . Dr. W h i t m i r e o f f e r e d no e x p l a n a t i o n f o r t h i s change i n 
h i s o p i n i o n . 

Dr. B o l i n , c h i r o p r a c t o r , performed an independent m e d i c a l 
e x a m i n a t i o n , i s s u e d a r e p o r t and t e s t i f i e d a t t h e h e a r i n g . The 
d o c t o r r e p o r t e d t h a t the p r e s e n t p h y s i c a l f i n d i n g s showed no 
evidence of s o f t t i s s u e i n j u r y r e s i d u a l . I t was Dr. B o l i n ' s 
c o n c l u s i o n t h a t c l a i m a n t s u f f e r e d from a f a c e t syndrome problem 
which was not r e l a t e d t o her compensable i n j u r y . C l aimant's 
i n e f f i c i e n t p o s t u r a l mechanics and her on-going o b e s i t y were 
c o n t r i b u t i n g t o her back c o m p l a i n t s . Dr. B o l i n f u r t h e r noted 
s e v e r a l i n c o n s i s t e n c i e s i n the e x a m i n a t i o n which demonstrated 
c l a i m a n t ' s extreme s e n s i t i v i t y . However, the d o c t o r opined t h a t 
t h i s r e a c t i o n was not r e l a t e d t o a d i s c or nerve r o o t problem. 

I n h i s r e p o r t Dr. B o l i n opined t h a t c l a i m a n t ' s permanent 
impairment a t t r i b u t a b l e t o her compensable i n j u r y was "zero t o 
m i n i m a l . " However, a t h e a r i n g t h e d o c t o r concluded t h a t c l a i m a n t 
s u f f e r e d no r e s i d u a l impairment. The d o c t o r acknowledged t h a t 
trauma c o u l d aggravate a f a c e t syndrome and t h a t t h e r e was no 
i n f o r m a t i o n i n c l a i m a n t ' s medical h i s t o r y t o c o n t r a d i c t her 
a s s e r t i o n t h a t her low back was b a s i c a l l y asymptomatic p r i o r t o 
her compensable i n j u r y . A l t h o u g h he f u r t h e r conceded t h a t 
c l a i m a n t was not w i t h o u t p a i n , Dr. B o l i n f e l t c l a i m a n t tended t o 
exaggerate her symptoms. 

Claimant was o f f work u n t i l August 1983, when she o b t a i n e d 
p a r t t i me work p e r f o r m i n g cooking and shopping errands f o r a 
C a t h o l i c r e c t o r y . Her hours are t h r e e hours a day, f i v e days a 
week. Claimant r e c e i v e s an h o u r l y wage of $5. Since A p r i l 1984 
she has a l s o worked a t a f l o w e r shop d e s i g n i n g f l o r a l arrangements 
and p e r f o r m i n g c l e r i c a l s e r v i c e s . She works about s i x hours a 
day, g e n e r a l l y s i x days a week, and r e c e i v e s a monthly s a l a r y of 
$300. 

Claimant experiences c o n s t a n t low back p a i n , which i s 
aggravated by s i t t i n g and s t a n d i n g f o r p r o l o n g e d p e r i o d s o f t i m e . 
Claimant f e l t she c o u l d s i t f o r about 30-45 minutes w i t h o u t 
e x p e r i e n c i n g p a i n . She i s unable t o do much l i f t i n g and has g i v e n 
up many of her r e c r e a t i o n a l a c t i v i t i e s . 

U n l i k e t h e Referee, we are not persuaded t h a t c l a i m a n t has 
e s t a b l i s h e d t h a t she s u f f e r e d permanent low back impairment as a 
r e s u l t o f her compensable i n j u r y . Consequently, we f i n d t h a t she 
i s n o t e n t i t l e d t o an award of permanent d i s a b i l i t y . 

I n r e a c h i n g our d e c i s i o n , we f i n d Dr. T i l e y ' s o p i n i o n 
p e r s u a s i v e . As c l a i m a n t ' s former t r e a t i n g o r t h o p e d i s t , Dr. T i l e y 
concluded t h a t c l a i m a n t s u f f e r e d no permanent impairment. 
Furthermore* Dr. B o l i n agreed w i t h t h i s c o n c l u s i o n . Although Dr. 
B o l i n conceded trauma c o u l d aggravate a f a c e t syndrome, i t i s 
r e l a t i v e l y c l e a r t h a t t h e d o c t o r a t t r i b u t e d c l a i m a n t ' s problem t o 
e x c e s s i v e w e i g h t and not t o her compensable i n j u r y . I n a d d i t i o n , 
b o t h d o c t o r s r e f e r r e d t o c l a i m a n t ' s tendency t o exaggerate her 
symptoms. We do not f i n d t he o p i n i o n of c l a i m a n t ' s t r e a t i n g -
c h i r o p r a c t o r , Dr. W h i t m i r e , p e r s u a s i v e . Dr. Whitmire opined t h a t 
c l a i m a n t s u f f e r e d from "permanent weakness" i n the lumbar s p i n e 
and d i d u l t i m a t e l y p l a c e c l a i m a n t under a weight l i m i t a t i o n and 

-275-



r e s t r i c t i o n s . However, t h e d o c t o r d i d not e x p l a i n what had 
p r e c i p i t a t e d t h i s r e c e n t change from h i s o p i n i o n r e p o r t e d j u s t one 
month p r e v i o u s i n which he had r e l e a s e d c l a i m a n t a p p a r e n t l y 
w i t h o u t l i m i t a t i o n w i t h a recommendation t o l o s e w e i g h t . Under 
these c i r c u m s t a n c e s , c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g her c o n s t a n t 
p a i n and l i m i t a t i o n s does not persuade us t h a t she has s u s t a i n e d 
permanent impairment as a r e s u l t of her compensable i n j u r y . 

We a f f i r m t h a t p o r t i o n of the Referee's o r d e r which d e c l i n e d 
t o a u t h o r i z e an o f f s e t f o r w e l f a r e a s s i s t a n c e a l l e g e d l y r e c e i v e d 
by c l a i m a n t w h i l e she was r e c e i v i n g temporary d i s a b i l i t y 
b e n e f i t s . Not o n l y do we q u e s t i o n whether c l a i m a n t must repay 
these temporary b e n e f i t s , but t h e evidence suggests t h a t c l a i m a n t 
i s under c o u r t o r d e r t o make r e s t i t u t i o n f o r t h e w e l f a r e 
a s s i s t a n c e she has r e c e i v e d . Thus, i f t h e employer was a l l o w e d an 
o f f s e t , c l a i m a n t would be f o r c e d t o pay t w i c e . 

ORDER 

The Referee's order dated J u l y 20, 1984 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p o r t i o n which awarded c l a i m a n t 
unscheduled permanent d i s a b i l i t y i s r e v e r s e d . The remainder o f 
t h e Referee's order i s a f f i r m e d . 

DAVID F. BRAINERD, C l a i m a n t WCB 82-08311 & 8 2 - 0 7 0 4 5 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y March 29, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members F e r r i s and Lewis. 

EBI Companies r e q u e s t s review o f those p o r t i o n s o f Referee 
Mulder's o r d e r which s e t a s i d e both i t s d e n i a l o f c l a i m a n t ' s l e f t 
knee i n j u r y c l a i m and i t s p a r t i a l d e n i a l of c l a i m a n t ' s r i g h t knee 
and low back c o n d i t i o n . On r e v i e w , EBI contends t h a t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t knee c o n d i t i o n l i e s w i t h t h e 
SAIF C o r p o r a t i o n and t h a t the r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t 
knee and low back c o n d i t i o n , i f compensable, a l s o l i e s w i t h SAIF. 

The Board a f f i r m s the o r d e r of the Referee c o n c e r n i n g 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s compensable l e f t knee and low back 
c o n d i t i o n s . However, we do not f i n d c l a i m a n t ' s c u r r e n t r i g h t knee 
c o n d i t i o n compensable. 

Claimant was 53 years of age a t t h e time of h e a r i n g . He has 
an e x t e n s i v e h i s t o r y of r i g h t knee problems. This r i g h t knee 
h i s t o r y i n c l u d e s a f o o t b a l l i n j u r y as a teenager, a m e d i c a l 
d i s c h a r g e from the Army prompted by a d i a g n o s i s o f o s t e o a r t h r i t i s , 
a 1963 car a c c i d e n t r e s u l t i n g i n a s p r a i n , and a 1967 f a l l i n 
which t h e knee s t r u c k a rock or r a i l . Claimant has e x p e r i e n c e d 
d i s c o m f o r t i n h i s knee s i n c e t h e f o o t b a l l i n j u r y . However, a l l 
t r e a t m e n t had been c o n s e r v a t i v e . P o s s i b l e s u r g i c a l i n t e r v e n t i o n 
t o combat t h e knee's d e g e n e r a t i v e changes was d i s c u s s e d b e g i n n i n g 
i n t h e e a r l y 1960's. F i n a l l y , i n September 1978, c l a i m a n t 
underwent p a r t i a l knee replacement s u r g e r y . The s u r g e r y was 
covered by c l a i m a n t ' s p r i v a t e i n s u r e r . Dr. Kaesche, c l a i m a n t ' s 
t r e a t i n g surgeon, diagnosed c l a i m a n t ' s r i g h t knee c o n d i t i o n as 
d e g e n e r a t i v e a r t h r i t i s . 

I n March 1978 c l a i m a n t s u s t a i n e d a compensable l e f t knee 
i n j u r y w h i l e employed by SAIF's i n s u r e d . I n September 1979 Dr. 

-276-



Kaesche performed an a r t h r o s c o p y and p a r t i a l l a t e r a l menisectomy 
of t h e l e f t knee. A l t h o u g h r e p o r t s generated d u r i n g t h i s t i m e 
a l s o mention c l a i m a n t ' s r i g h t knee c o m p l a i n t s , a January 1980 
D e t e r m i n a t i o n Order awarded o n l y 5% l e f t l e g permanent 
d i s a b i l i t y . T h i s award was subsequently i n c r e a s e d t o 25% by 
v i r t u e o f a January 1981 s t i p u l a t i o n . 

I n August 1980 c l a i m a n t began w o r k i n g f o r EBI's i n s u r e d as a 
maintenance repairman. I n February 1981, w h i l e p e r f o r m i n g h i s 
work d u t i e s , c l a i m a n t s l i p p e d on the i c e , t w i s t i n g h i s l e f t knee 
and l a n d i n g on h i s r i g h t knee. A p p r o x i m a t e l y one week l a t e r , 
c l a i m a n t r e t u r n e d t o Dr. Kaesche, who had l a s t seen c l a i m a n t i n 
June 1980. Claimant complained o f i n c r e a s i n g p a i n a f t e r f a l l i n g 
on b o t h knees t h e p r e v i o u s week. The d o c t o r noted c l a i m a n t ' s 
p r e v i o u s l y diagnosed d e g e n e r a t i v e changes. Dr. Kaesche f u r t h e r 
n oted t h a t t h e r e was no evidence of any l o o s e n i n g of c l a i m a n t ' s 
r i g h t p r o s t h e s i s . Dr. Kaesche p r e s c r i b e d a n t i - i n f l a m m a t o r y 
m e d i c a t i o n and r e l e a s e d c l a i m a n t t o work. Claimant sought no 
f u r t h e r t r e a t m e n t . 

Claimant's " t w i s t e d l e f t knee and b r u i s e d r i g h t knee" c l a i m 
was accepted by EBI as a n o n - d i s a b l i n g i n j u r y . Claimant missed no 
t i m e from work and r e t u r n e d t o h i s r e g u l a r j o b . However, h i s 
co-workers covered f o r him by d o i n g t he h a r d e r , h e a v i e r work. 
Claimant f e l t t h a t h i s i n a b i l i t y t o p e r f o r m h i s r e g u l a r work 
stemmed from b o t h h i s l e f t and r i g h t knee problems. Claimant l o s t 
h i s j o b t h r o u g h budget c u t s i n May 1981. I n t h e f a l l o f 1981 
c l a i m a n t o b t a i n e d employment as a s u b s t i t u t e c u s t o d i a n w o r k i n g 
a p p r o x i m a t e l y t w i c e a month. 

I n June 1982 c l a i m a n t r e t u r n e d t o Dr. Kaesche, c o m p l a i n i n g of 
c a t c h i n g and popping i n the l e f t knee. Claimant had n o t sought 
t r e a t m e n t s i n c e t he February 1981 e x a m i n a t i o n . The d o c t o r noted 
t h a t t h e r i g h t knee was doing f a i r l y w e l l , a l t h o u g h c l a i m a n t 
e x p e r i e n c e d o c c a s i o n a l d u l l a c h i n g . Dr. Kaesche requested t h a t 
t he c l a i m be reopened. 

I n September 1982 a ".307" order i s s u e d , d e s i g n a t i n g EBI as 
th e p a y i n g agent. 

I n November 1982 Dr. D u f f , o r t h o p e d i s t , performed an 
independent medical e x a m i n a t i o n . The d o c t o r recorded a h i s t o r y o f 
v e r y l i t t l e change i n the r i g h t knee f o l l o w i n g t he February 1981 
i n j u r y . Dr. Duf f diagnosed b i l a t e r a l o s t e o a r t h r i t i s and s t a t u s 
p o s t - h e m i a r t h r o p l a s t y on t h e r i g h t . I n Dr. D u f f ' s o p i n i o n , 
c l a i m a n t ' s r i g h t knee had not a p p r e c i a b l y changed due t o t h e 
February 1981 i n j u r y . 

The February 1981 c l a i m was e v e n t u a l l y c l o s e d by v i r t u e o f an 
A p r i l 20, 1983 D e t e r m i n a t i o n Order. Claimant r e c e i v e d 15% 
permanent d i s a b i l i t y f o r the l e f t l e g ( k n e e ) . 

On A p r i l 15, 1983 c l a i m a n t sought t r e a t m e n t from Dr. B u t t l e r , 
c h i r o p r a c t o r . Among c l a i m a n t ' s c o m p l a i n t s were r i g h t knee p a i n 
and s t i f f n e s s . Dr. B u t t l e r diagnosed " r i g h t knee s p r a i n and 
s t r a i n o f a p e r s i s t e n t n a t u r e w i t h c o n c u r r e n t a r t h r i t i c changes 
and an a r t i f i c i a l j o i n t . " Dr. B u t t l e r a t t r i b u t e d c l a i m a n t ' s knee 
problems t o the February 1981 i n j u r y . 

Dr. B u t t l e r ' s r e p o r t was sent t o SAIF, who forwa r d e d t h e 
r e p o r t t o EBI. I n May 1983 EBI denied r e s p o n s i b i l i t y f o r 
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c l a i m a n t ' s c u r r e n t t r e a t m e n t , c o n t e n d i n g , among o t h e r t h i n g s , t h a t 
t h e February 1981 i n j u r y d i d not cause any worsening of h i s r i g h t 
knee c o n d i t i o n . 

I n May 1983 Dr. Kaesche r e p o r t e d t h a t he found n o t h i n g i n h i s 
e v a l u a t i o n s subsequent t o the February 1981 f a l l t o i n d i c a t e any 
s i g n i f i c a n t r i g h t knee i n j u r y . Consequently, Dr. Kaesche opin e d 
t h a t t h e February 1981 f a l l was not a f a c t o r i n any o f c l a i m a n t ' s 
c u r r e n t r i g h t knee c o m p l a i n t s . 

The Orth o p a e d i c C o n s u l t a n t s examined c l a i m a n t i n December 
1983. Claimant r e p o r t e d t o t h e C o n s u l t a n t s t h a t b o t h knees 
bo t h e r e d him f o l l o w i n g t h e February 1981 i n j u r y . However, t h e 
r i g h t knee "calmed down." Al t h o u g h t h e r i g h t knee o c c a s i o n a l l y 
b o t h e r e d him a t n i g h t , c l a i m a n t a d v i s e d t h e C o n s u l t a n t s t h a t he 
f e l t t h e February 1981 i n j u r y had not permanently a f f e c t e d h i s 
r i g h t knee c o n d i t i o n . The c o n s u l t a n t s diagnosed d e g e n e r a t i v e 
a r t h r i t i s and p o s t - o p e r a t i v e h e m i - r i g h t knee replacement. I n t h e 
C o n s u l t a n t ' s o p i n i o n , c l a i m a n t e x p e r i e n c e d no i n c r e a s e i n r i g h t 
l e g d i s a b i l i t y as a r e s u l t o f t h e February 1981 i n j u r y . 

Dr. Kaesche t e s t i f i e d v i a d e p o s i t i o n . The d o c t o r f e l t t h a t 
t he February 1981 i n j u r y had caused a temporary f l a r e - u p o f 
c l a i m a n t ' s r i g h t knee symptoms. When adv i s e d t h a t c l a i m a n t 
r e c e i v e d a s s i s t a n c e from co-workers f o l l o w i n g t he February 1981 
i n j u r y , Dr. Kaesche opined t h a t t he i n j u r y c o n t r i b u t e d t o 
c l a i m a n t ' s d i s a b i l i t y , i f one c o n s i d e r e d t he i n a b i l i t y t o p e r f o r m 
work as a d i s a b i l i t y . F i n a l l y , Dr. Kaesche r e c o n f i r m e d h i s 
e a r l i e r o p i n i o n t h a t t h e February 1981 i n j u r y was not a f a c t o r i n 
c l a i m a n t ' s p r e s e n t r i g h t knee c o m p l a i n t s . 

Claimant c r e d i b l y t e s t i f i e d t h a t f o l l o w i n g t he February 1981 
i n j u r y h i s r i g h t knee p a i n was v e r y severe and more f r e q u e n t . 
A l t h o u g h he had ex p e r i e n c e d p a i n i n t h e r i g h t knee s i n c e h i s 
t e e n s , f o l l o w i n g t h e 1981 i n j u r y t h e p a i n was sharper and 
l o c a l i z e d i n t h e area where he landed. 

At a l l m a t e r i a l t i m e s , c l a i m a n t has c o n t i n u e d t o p e r f o r m t he 
a c t i v i t i e s necessary t o m a i n t a i n h i s 20 acre f a r m , which i n c l u d e s 
a barn and a garden. He a l s o r a i s e s some sheep and c h i c k e n s . 
Claimant a t t e m p t s t o l i m i t h i s a c t i v i t i e s , p r i m a r i l y w i t h t h e 
a s s i s t a n c e of h i s two teenaged daughters and h i s w i f e . 

Concluding t h a t Drs. B u t t l e r , Kaesche and t h e Orthopaedic 
C o n s u l t a n t s e i t h e r d i r e c t l y or i m p l i e d l y r e l a t e d t h e February 1981 
f a l l t o c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n , t h e Referee s e t 
a s i d e t h e d e n i a l . 

G e n e r a l l y , t o e s t a b l i s h c o m p e n s a b i l i t y of an u n d e r l y i n g 
disease t h e c l a i m a n t must prove a worsening. W e l l e r v. Union 
C a r b i d e , 288 Or 27 (19 7 9 ) . However, the W e l l e r r e q u i r e m e n t 
a p p l i e s o n l y i n o c c u p a t i o n a l disease c l a i m s . Boise Cascade v. 
Wattenbarger, 63 Or App 447 (19 8 3 ) ; Jameson v. SAIF, 63 Or App 553 
( 1 9 8 3 ) . An i n j u r y which produces symptoms of a p r e e x i s t i n g 
u n d e r l y i n g c o n d i t i o n may o n l y o b l i g a t e t he i n s u r e r t o pay f o r t h e 
symptomatic worsening w i t h o u t r e n d e r i n g t h e u n d e r l y i n g c o n d i t i o n 
i t s e l f compensable. Roy L. B i e r , 35 Van Nat t a 1825 ( 1 9 8 3 ) . * 

We are persuaded t h a t t h e 1981 i n j u r y merely caused t h e onset 
of symptoms i n c l a i m a n t ' s u n d e r l y i n g a r t h r i t i c r i g h t knee 
c o n d i t i o n , w i t h o u t c a u s i n g a p a t h o l o g i c a l change and w i t h o u t 
c o n t r i b u t i n g t o the f u r t h e r c o n t i n u e d p r o g r e s s i o n of t h e disea s e 
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p r o c e s s . Consequently, c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e r i g h t 
knee c o n d i t i o n i s not compensable. EBI was r e s p o n s i b l e f o r t h e 
accepted n o n d i s a b l i n g " b r u i s e " and t h e temporary worsened symptoms 
which c l a i m a n t e x p e r i e n c e d i n February 1981. We are persuaded 
t h a t soon a f t e r c l a i m a n t ' s February 1981 f a l l c l a i m a n t ' s 
u n d e r l y i n g a r t h r i t i c r i g h t knee c o n d i t i o n r e t u r n e d t o i t s 
p r e m o r b i d s t a t u s . Claimant's f a i l u r e t o seek f u r t h e r m e d i c a l 
t r e a t m e n t f o r a p p r o x i m a t e l y 16 months and h i s subsequent m e d i c a l 
h i s t o r i e s s u p p o r t t h i s c o n c l u s i o n . 

The medical o p i n i o n s are n e a r l y unanimous i n t h e i r c o n c l u s i o n 
t h a t t h e February 1981 i n c i d e n t d i d not a p p r e c i a b l y change 
c l a i m a n t ' s u n d e r l y i n g r i g h t knee c o n d i t i o n and t h a t he s u f f e r e d no 
r e s i d u a l s . We f i n d t h e o p i n i o n of Dr. Kaesche, as t r e a t i n g 
p h y s i c i a n , t o be p a r t i c u l a r l y p e r s u a s i v e . I t was Dr. Kaesche's 
o p i n i o n t h a t c l a i m a n t e x p e r i e n c e d a temporary f l a r e up o f symptoms 
and t h a t the 1981 i n j u r y was not a f a c t o r i n c l a i m a n t ' s c u r r e n t 
r i g h t knee c o n d i t i o n . 

Dr. Kaesche d i d concede t h a t the February 1981 i n j u r y 
c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y i f c l a i m a n t r e q u i r e d 
a s s i s t a n c e from h i s co-workers. However, t h e r e i s no m e d i c a l 
o p i n i o n i n t h e r e c o r d which s p e c i f i e s f o r which p r o b l e m ( s ) 
c l a i m a n t was r e c e i v i n g a s s i s t a n c e . We are l e f t w i t h c l a i m a n t ' s 
l a y t e s t i m o n y t h a t the a s s i s t a n c e was r e q u i r e d f o r b o t h h i s l e f t 
and r i g h t knee problems. This l a y o p i n i o n i s unpersuasive because 
we are a t t e m p t i n g t o analyze a complex, medical q u e s t i o n which 
s h o u l d be r e s o l v e d by competent medical evidence. U r i s v. 
Compensation Department, 247 Or 420 (1967). Moreover, t h e o p i n i o n 
i s not s u p p o r t e d by c l a i m a n t ' s subsequent medical h i s t o r i e s which 
i n d i c a t e t h a t f o l l o w i n g t h e February 1981 i n j u r y t h e m a j o r i t y o f 
h i s problems concerned h i s l e f t knee and t h a t t h e r i g h t knee 
symptoms had been s h o r t i n d u r a t i o n . 

Dr. B u t t l e r d i d f e e l c l a i m a n t ' s c u r r e n t c o n d i t i o n was r e l a t e d 
t o t h e February 1981 i n j u r y . However, he had j u s t begun t r e a t i n g 
c l a i m a n t , i t i s not c l e a r whether he based h i s o p i n i o n on 
c l a i m a n t ' s e n t i r e m e d i c a l r e c o r d , and h i s o p i n i o n i s c o n c l u s o r y . 
Consequently, the d o c t o r ' s o p i n i o n i s unpersuasive. 

ORDER 

The Referee's order dated A p r i l 6, 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n which s e t a s i d e EBI Companies' 
p a r t i a l d e n i a l of c l a i m a n t ' s r i g h t knee c o n d i t i o n i s r e v e r s e d . 
EBI's d e n i a l dated May 18, 1983, i n s o f a r as i t p a r t i a l l y d e nies 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t knee c o n d i t i o n , i s r e i n s t a t e d 
and a f f i r m e d . The remainder of t h e Referee's o r d e r i s a f f i r m e d . 
For s e r v i c e s on Board review p e r t a i n i n g t o the s u c c e s s f u l defense 
of t h e c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t back c o n d i t i o n , 
c l a i m a n t ' s counsel i s awarded $150, t o be p a i d by EBI Companies. 
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KENNETH L . F R I S B Y , C l a i m a n t WCB 82-11013 & 83-05341 
Cramer & P i n k e r t o n , C l a i m a n t ' s A t t o r n e y s March 29, 1985 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s r e v i e w of Referee Brown's o r d e r t h a t 
approved t h e s e l f - i n s u r e d employer's d e n i a l s of c l a i m a n t ' s c l a i m 
of a g g r a v a t i o n and/or o c c u p a t i o n a l disease c l a i m f o r h i s 
o s t e o a r t h r i t i s of b o t h h i p j o i n t s . The i s s u e i s c o m p e n s a b i l i t y . 

I n 1976 c l a i m a n t s u s t a i n e d a h e r n i a t e d d i s c i n j u r y t o h i s low 
back when he f e l l from a l o g he was bucking on t h e hot deck. 
About f o u r weeks a f t e r h i s i n j u r y he underwent a discectomy a t 
L5-S1. Claimant r e t u r n e d t o h i s u s u a l o c c u p a t i o n as a bucker on 
the l a n d i n g i n May of 1977. F o l l o w i n g a c l a i m c l o s u r e e x a m i n a t i o n 
by Dr. Bernson on January 5, 1978 i n which i t was noted t h a t 
c l a i m a n t was t o l e r a t i n g h i s work w i t h o n l y s l i g h t d i s c o m f o r t , t h e 
c l a i m was c l o s e d . A D e t e r m i n a t i o n Order i s s u e d January 30, 1978 
g r a n t e d c l a i m a n t an award of 32° f o r 10% low back unscheduled 
d i s a b i l i t y . That award was i n c r e a s e d by another 32° (10%) by a 
s t i p u l a t i o n approved on March 30, 1978. 

Claimant d i d not a g a i n seek medical a t t e n t i o n u n t i l March 25, 
1981, when he complained t o Dr. Eckman, a n e u r o l o g i s t , o f 
i n c r e a s i n g p a i n i n h i s l e f t h i p e x t e n d i n g down h i s l e f t l e g and 
l o c a l i z i n g i n h i s l e f t knee. Dr. Eckman c o u l d f i n d no 
n e u r o l o g i c a l d e f i c i t s a s s o c i a t e d w i t h c l a i m a n t ' s p r i o r back i n j u r y 
t o e x p l a i n t h e h i p , l e g and knee p a i n on the b a s i s o f 
r a d i c u l o p a t h y . However, on September 8, 1982 Dr. O'Brien, another 
n e u r o l o g i s t , took c l a i m a n t o f f work due t o h i s i n c r e a s i n g 
c o m p l a i n t s of l e f t h i p and l e g p a i n and weakness. 

On November 12, 1982 c l a i m a n t s u b m i t t e d a Form 801 t h a t 
s t a t e d i n a somewhat c o n c l u s o r y f a s h i o n t h a t h i s " c o n d i t i o n [had] 
worsened s i n c e t h e l a s t adjustment of compensation and t h r o u g h o u t 
[ h i s ] employment a t [ e m p l o y e r ] . " The p o r t i o n of c l a i m a n t ' s body 
r e f e r r e d t o i n the 801 was h i s low back and l e g ( r i g h t or l e f t n o t 
s p e c i f i e d ) . The employer i s s u e d i t s d e n i a l on November 24, 1982 
on the ground t h a t , a c c o r d i n g t o the medical r e p o r t s , t h e r e had 
been no worsening t h a t was a t t r i b u t a b l e t o t h e 1976 i n j u r y . 

On December 1, 1982 a CT scan of c l a i m a n t ' s low back r e v e a l e d 
no s i g n i f i c a n t a b n o r m a l i t i e s . On January 24, 1983 Dr. Eckman 
e m p h a t i c a l l y opined t o c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t showed no 
worsening and t h a t h i s n e u r o l o g i c a l e x a m i n a t i o n remained " e n t i r e l y 
normal!" (Emphasis i n o r i g i n a l . ) From t h e m e d i c a l r e p o r t s up t o 
t h i s p o i n t i t i s c l e a r t h a t a l l of t h e t r e a t i n g and examining 
p h y s i c i a n s were l o o k i n g t o c l a i m a n t ' s low back t o e x p l a i n t h e l e f t 
l e g symptoms. 

On A p r i l 5, 1983 c l a i m a n t began t r e a t i n g w i t h Dr. Sulkosky, 
an o r t h o p e d i c surgeon. Dr. Sulkosky diagnosed t h a t c l a i m a n t had 
d e g e n e r a t i v e h i p d i s e a s e b i l a t e r a l l y , w i t h t h e l e f t much more 
severe t h a n the r i g h t , t h a t would p r o b a b l y r e q u i r e a t o t a l h i p 
a r t h r o p l a s t y a t some ti m e i n t h e f u t u r e . I n c l a i m a n t ' s h i s t o r y , 
Dr. Sulkosky r e p o r t e d t h a t c l a i m a n t ' s l e f t l e g and knee p a i n 
c o m p l a i n t s began w i t h i n s e v e r a l weeks of h i s p r e v i o u s back s u r g e r y 
and had c o n t i n u e d s i n c e t h e n , growing worse over t i m e . I n t h e 
h i s t o r y r e l a t e d by Dr. Sulkosky, c l a i m a n t r e p o r t e d t h a t he had had 
no problems w i t h h i s l e f t l e g or knee b e f o r e h i s 1976 i n j u r y . On 
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the b a s i s o f t h i s h i s t o r y and h i s o b j e c t i v e f i n d i n g s , Dr. Sulkosky 
opined t h a t c l a i m a n t ' s o s t e o a r t h r i t i c h i p c o n d i t i o n , was e i t h e r 
caused by or aggravated and made symptomatic by t h e trauma 
r e s u l t i n g from t h e 1976 i n d u s t r i a l i n j u r y . 

The Orthopaedic C o n s u l t a n t s examined c l a i m a n t on J u l y 5, 1984 
and r e p o r t e d a h i s t o r y o f l e f t knee p a i n onset s h o r t l y a f t e r t h e 
1976 i n j u r y . The panel's d i a g n o s i s was c o n s i s t e n t w i t h Dr. 
Sulkosky's as t o c l a i m a n t ' s disease process and degree o f 
s e v e r i t y . The panel opined t h a t c l a i m a n t "undoubtedly" had 
d e g e n e r a t i v e h i p disease b e f o r e 1976, and t h a t t h e i n j u r y may have 
i r r i t a t e d c l a i m a n t ' s h i p s . However, t h e C o n s u l t a n t ' s opined t h a t 
i t was more l i k e l y t h a t c l a i m a n t ' s o s t e o a r t h r i t i s was aggravated 
by t he i n a c t i v i t y f o r c e d upon c l a i m a n t by t h e co n v a l e s c e n t p e r i o d 
f o l l o w i n g h i s 1976 discectomy. 

Claimant s u b m i t t e d a c l a i m f o r an o c c u p a t i o n a l disease on 
May 4, 1983 and t h e employer denied t h e c l a i m on June 2, 1983. 
The Referee a f f i r m e d the d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m . A l t h o u g h we view t he case as somewhat c l o s e r t h a n t h e 
Referee c a l l e d i t , we a f f i r m t h a t p o r t i o n of t h e o r d e r . Dr. 
Sulkosky's d e p o s i t i o n t e s t i m o n y c u t s a g a i n s t c l a i m a n t ' s case and 
the o t h e r evidence o f c l a i m a n t ' s l e f t h i p l o a d i n g i s o n l y one o f 
t h r e e p o s s i b l e e x p l a n a t i o n s , i n an o c c u p a t i o n a l disease c o n t e x t , 
of c l a i m a n t ' s p r e s e n t c o n d i t i o n . 

We b e l i e v e , however, t h a t c l a i m a n t has proved t h a t h i s 
c u r r e n t o s t e o a r t h r i t i s r e p r e s e n t s a worsening o f h i s c o n d i t i o n 
s i n c e t he l a s t arrangement o f compensation. ORS 656.273(1). The 
Referee r e j e c t e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on t h e ground t h a t 
t h e r e was no r e f e r e n c e i n t h e medical r e p o r t s t h a t c l a i m a n t had 
complained of l e f t l e g and knee p a i n any e a r l i e r than March of 
1981, when he sought t r e a t m e n t from Dr. Eckman. The Referee 
s t a t e d t h a t he had no reason t o q u e s t i o n c l a i m a n t ' s t r u t h f u l n e s s , 
however, he found c l a i m a n t t o be a poor h i s t o r i a n . N e v e r t h e l e s s , 
Dr. Sulkosky's and t h e Orthopaedic C o n s u l t a n t s ' s o p i n i o n s , b o t h o f 
which s u p p o r t c o m p e n s i b i l i t y , do depend upon t h e h i s t o r y r e c e i v e d 
from c l a i m a n t . I f c l a i m a n t ' s r e n d i t i o n o f h i s h i s t o r y i s s u s p e c t , 
so are the medical f i n d i n g s based upon t h a t r e n d i t i o n . See Moe v. 
C e i l i n g Systems, 44 Or App 429 (1980). 

The Board (see, e.g., Donald W. Hardiman, 35 Van Nat t a 664 
(1983) ) and t h e c o u r t (see, e.g., W i l k i n s v. SAIF, 66 Or App 420 
(1984) ; b u t see Mendoza v. SAIF, 61 Or App 177, 180 (1982)) 
o r d i n a r i l y w i l l d e f e r t o a Referee's o p i n i o n o f a w i t n e s s ' s 
c r e d i b i l i t y . T h i s p r a c t i c e i s n o t , however, a s u b s t i t u t e f o r 
we i g h i n g t h e evidence. Cf., R i c h a r d L. Schoennoehl, 31 Van N a t t a 
25, af f ' d mem 51 Or App "9T8 (1981). Moreover, t he Referee's 
" c r e d i b i l i t y f i n d i n g " i s ambiguous. On the one hand, the Referee 
s t a t e s t h a t he has no reason t o q u e s t i o n c l a i m a n t ' s t r u t h f u l n e s s . 
We i n t e r p r e t t h i s t o mean t h a t t h e r e was n o t h i n g about c l a i m a n t ' s 
demeanor t o suggest t h a t c l a i m a n t was ev a s i v e or u n t r u t h f u l . On 
t h e o t h e r hand, the Referee s t a t e s t h a t c l a i m a n t i s a "poor 
h i s t o r i a n , " and i t i s upon t h i s f i n d i n g t h a t t h e Referee r e j e c t s 
t h e o p i n i o n s of c l a i m a n t ' s t r e a t i n g p h y s i c i a n and t h e Orthopaedic 
C o n s u l t a n t s . 

T h i s r e c o r d i s h a r d l y unusual i n t h a t i t r e f l e c t s 
i n c o n s i s t e n c i e s i n the r e p o r t i n g o f s i g n i f i c a n t , and not so 
s i g n i f i c a n t , events over a nine year p e r i o d . Given c l a i m a n t ' s 
e d u c a t i o n a l l e v e l , work h i s t o r y and c l a i m h i s t o r y , we r e f u s e t o 
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a t t a c h a p e j o r a t i v e c o n n o t a t i o n t o the phrase, "poor h i s t o r i a n . " 
T h i s Board i s e q u a l l y s u i t e d t o review t h e r e c o r d and e v a l u a t e t h e 
e f f e c t , i f any, of i n c o n s i s t e n c i e s t h e r e i n as i s t h e Referee. 
Frank L. T a y l o r , 36 Van N a t t a 650, 654 ( 1 9 8 4 ) . 

On de novo review we f i n d t h a t t h e o m i s s i o n from t h e 
contemporaneous m e d i c a l r e p o r t s o f c o m p l a i n t s of what i t i s now 
agreed was r e f e r r e d p a i n from c l a i m a n t ' s l e f t h i p have been 
c o n v i n c i n g l y e x p l a i n e d . The preponderance o f t h e c r e d i b l e 
evidence i s t h a t c l a i m a n t began e x p e r i e n c i n g symptoms now known t o 
be caused by h i s l e f t h i p o s t e o a r t h r i t i s contemporaneously w i t h 
t h e compensable 1976 low back i n j u r y . The preponderance o f t h e 
u n c o n t r a d i c t e d m e d i c a l o p i n i o n s i s t h a t c l a i m a n t ' s symptomatology 
r e s u l t e d e i t h e r d i r e c t l y from the trauma of t h e 1976 i n j u r y or as 
the sequela of convalescence from back s u r g e r y , which was a 
n a t u r a l and d i r e c t consequence of the 1976 i n j u r y . See Smith v. 
Brooks-Scanlon, 54 Or App 730, 735 ( 1 9 8 1 ) , rev den 2"9~2~Or 450 
( 1 9 8 2 ) ; Wood v. SAIF, 30 Or App 1103, 1108 ( 1 9 7 7 ) , rev den 282 Or 
189 ( 1 9 7 8 ) . The u n c o n t r a d i c t e d l a y and medical evidence persuades 
us t h a t c l a i m a n t ' s c o n d i t i o n has worsened s i n c e the l a s t 
arrangement of compensation. Claimant's l e f t h i p o s t e o a r t h r i t i s 
c o n d i t i o n i s compensable as an a g g r a v a t i o n of h i s 1976 i n d u s t r i a l 
i n j u r y . 

ORDER 

The Referee's o r d e r dated August 20, 1984 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r t h a t a f f i r m e d t h e 
d e n i a l of c l a i m a n t ' s l e f t h i p a g g r a v a t i o n c l a i m i s r e v e r s e d , and 
c l a i m a n t ' s l e f t h i p c l a i m i s remanded t o t h e s e l f - i n s u r e d employer 
f o r p r o c e s s i n g a c c o r d i n g t o law. The a t t o r n e y f e e agreement 
between c l a i m a n t and h i s a t t o r n e y i s approved. Claimant's 
a t t o r n e y i s awarded a f e e of $1,250 f o r s e r v i c e s a t t h e h e a r i n g 
and an a d d i t i o n a l $500 f o r s e r v i c e s on Board review f o r s e c u r i n g 
t h e o v e r t u r n i n g of the d e n i a l , t o be p a i d by t h e s e l f - i n s u r e d 
employer. That p o r t i o n of the Referee's o r d e r t h a t a f f i r m e d t h e 
s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m and r i g h t h i p o s t e o a r t h r i t i s c l a i m i s a f f i r m e d . 

JOHNNIE M. HASTINGS, C l a i m a n t WCB 83-08523 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s March 29, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s r e v i e w of Referee Braverman's o r d e r t h a t 
g r a n t e d c l a i m a n t an award of 112° f o r 35% unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o her low back i n a d d i t i o n t o t h e 
64° f o r 20% g r a n t e d by the D e t e r m i n a t i o n Order. Claimant 
c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t the Referee's award was 
i n s u f f i c i e n t . The i s s u e i s e x t e n t of unscheduled d i s a b i l i t y . 

C l a i m a n t , a l i c e n s e d p r a c t i c a l n u r s e , s u s t a i n e d a compensable 
low back i n j u r y w h i l e moving a p a t i e n t on February 15, 1982. 
A l t h o u g h c l a i m a n t was t r e a t e d c o n s e r v a t i v e l y a t f i r s t , Dr. 
Johnson, neurosurgeon and c l a i m a n t ' s t r e a t i n g p h y s i c i a n , suspected 
t h a t c l a i m a n t had a h e r n i a t e d d i s c . A f t e r two CT scans and a 
myelogram i n d i c a t e d t h a t c l a i m a n t had cauda equina syndrome 
secondary t o lumbar s t e n o s i s , Dr. Johnson performed s u r g e r y on 
February 22, 1983. During the s u r g e r y , Dr. Johnson's s u s p i c i o n o f 
a h e r n i a t e d d i s c was c o n f i r m e d . He performed a laminotomy and 
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nerve r o o t decompression a t t h e L5-S1 l e v e l and removed t h e 
h e r n i a t e d d i s c m a t e r i a l from t h e L4-L5 space. 

A l t h o u g h c l a i m a n t has not r e t u r n e d t o work, c l a i m a n t does not 
c o n t e s t t h a t she has been m e d i c a l l y s t a t i o n a r y s i n c e J u l y 1 , 
1983. On t h a t d a t e , Dr. Johnson opined t h a t c l a i m a n t ' s impairment 
as a r e s u l t o f her low back c o n d i t i o n was 10-12% of t h e whole 
p e r s o n , based upon the AMA g u i d e l i n e s f o r r a t i n g d i s a b i l i t y . On 
August 12, 1983 the D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t an award 
of 64° f o r 20% unscheduled permanent p a r t i a l d i s a b i l i t y . Claimant 
appealed t h e D e t e r m i n a t i o n Order. 

Dr. Pasquesi examined c l a i m a n t on b e h a l f o f t h e i n s u r e r on 
October 2.4, 1983. He opined t h a t c l a i m a n t ' s impairment was 20% of 
t h e whole person, based upon her s u r g e r y , c h r o n i c p a i n and t h e 
absence of a l e f t A c h i l l e s r e f l e x . Claimant has a l s o been t r e a t e d 
by Dr. Kip Kemple, who has not g i v e n h i s o p i n i o n of c l a i m a n t ' s 
i m p a i r m e n t . A l l t h r e e p h y s i c i a n s , however, agree t h a t c l a i m a n t i s 
not p h y s i c a l l y capable of r e t u r n i n g t o work as a l i c e n s e d 
p r a c t i c a l nurse. 

On de novo review we agree t h a t c l a i m a n t i s more d i s a b l e d by 
her i n j u r y than i n d i c a t e d by t h e 20% awarded by the D e t e r m i n a t i o n 
Order. At the h e a r i n g , counsel f o r t h e i n s u r e r conceded t h a t 
c l a i m a n t was e n t i t l e d t o an i n c r e a s e d award. On r e v i e w , however, 
t h e i n s u r e r a s s e r t s t h a t the 35% i n c r e a s e awarded by t h e Referee 
i s e x c e s s i v e . We agree. 

The Referee d i d not e x p l a i n i n h i s order how he reached t h e 
f i g u r e o f 35% as an i n c r e a s e i n c l a i m a n t ' s award. I n Barbara 
K e s s l e r , 36 Van N a t t a 195, 196 (1984) we s a i d : 

"We see no need i n t h i s case t o d e p a r t from 
the g u i d e l i n e s f o r t h e r a t i n g o f 
unscheduled permanent d i s a b i l i t y . [OAR 
436-65-600 e t s e q . 3 The Referee p o i n t e d t o 
no f a c t o r s which are not c o n s i d e r e d i n t h e 
g u i d e l i n e s , and our review of the r e c o r d 
r e v e a l s none." 

The s i t u a t i o n i s the same i n t h i s case, and we approach t h i s 
case as we approached K e s s l e r . We f i n d t h a t c l a i m a n t was 52 years 
o l d a t the time of the h e a r i n g . She i s a h i g h s c h o o l graduate 
w i t h one year o f n u r s i n g s c h o o l beyond h i g h s c h o o l . C o n s i d e r i n g 
t h e s e f a c t o r s and c l a i m a n t ' s e x p e r i e n c e , a d a p t a b i l i t y and t h e 
l a b o r market f i n d i n g s w i t h a l l of t h e evidence i n t h e r e c o r d , 
i n c l u d i n g c l a i m a n t ' s t e s t i m o n y r e l a t i v e t o her c h r o n i c low back 
p a i n , we conclude t h a t c l a i m a n t i s most a p p r o p r i a t e l y compensated 
by a t o t a l award of 128° f o r 40% unscheduled permanent p a r t i a l 
d i s a b i l i t y due t o her low back c o n d i t i o n . See G o l d i e M. Dallman, 
36 Van N a t t a 696 ( 1 9 8 4 ) ; Joyce Groshong, 36 Van N a t t a 323 ( 1 9 8 4 ) ; 
Eugene, A Page, 36 Van N a t t a 288 (1984). 

ORDER 

The Referee's o r d e r dated June 19, 1984 i s m o d i f i e d . 
Claimant i s g r a n t e d an award of 64° f o r 20% unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o her low back. T h i s award i s i n 
a d d i t i o n t o t h a t g r a n t e d by t h e D e t e r m i n a t i o n Order dated 
August 12, 1983. Claimant's a t t o r n e y ' s f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y . 1 1 1 1 ^ 



WILLIAM W. HUGHES, C l a i m a n t WCB 83-02314 & 83 - 1 0 4 6 6 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y March 29, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee Thye's 
ord e r which awarded an a d d i t i o n a l 16° ( 5 % ) unscheduled d i s a b i l i t y 
f o r i n j u r y t o c l a i m a n t ' s r i g h t s h o u l d e r , awarded a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y , l e s s time worked, f o r t h e p e r i o d 
A p r i l 13, 1981 t h r o u g h June 15, 1981, and o t h e r w i s e a f f i r m e d an 
October 8, 1982 D e t e r m i n a t i o n Order. The D e t e r m i n a t i o n Order 
awarded temporary t o t a l d i s a b i l i t y f o r t he p e r i o d March 8, 1982 
t h r o u g h June 7, 1982, 32° (10%) unscheduled d i s a b i l i t y f o r i n j u r y 
t o c l a i m a n t ' s r i g h t s h o u l d e r and 9.6° scheduled d i s a b i l i t y f o r a 
5% l o s s of use or f u n c t i o n of c l a i m a n t ' s r i g h t arm. On re v i e w 
c l a i m a n t contends t h a t he i s e n t i t l e d t o i n c r e a s e d awards f o r 
unscheduled and scheduled d i s a b i l i t y , and a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y f rom t h e date o f h i s i n j u r y t h r o u g h t h e date he 
was r e l e a s e d t o r e g u l a r work by Dr. T i l e y (June 7, 1982), l e s s 
time worked and l e s s amounts p r e v i o u s l y p a i d . 

On our de novo r e v i e w , we agree w i t h t h e Referee's 
d e t e r m i n a t i o n t h a t a preponderance o f t h e p e r s u a s i v e evidence 
f a i l s t o e s t a b l i s h c l a i m a n t ' s e n t i t l e m e n t t o an a d d i t i o n a l award 
of scheduled d i s a b i l i t y f o r l o s s o f use or f u n c t i o n o f h i s r i g h t 
arm. F u r t h e r m o r e , we agree w i t h t h e Referee's d e t e r m i n a t i o n t h a t , 
as a r e s u l t o f h i s i n d u s t r i a l i n j u r y , c l a i m a n t has s u f f e r e d a l o s s 
of e a r n i n g c a p a c i t y equal t o 15% unscheduled d i s a b i l i t y . With 
r e g a r d t o the i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l 
temporary d i s a b i l i t y , we agree w i t h c l a i m a n t , a l t h o u g h o n l y t o a 
l i m i t e d e x t e n t . 

The m e d i c a l evidence i n support o f c l a i m a n t ' s c o n t e n t i o n t h a t 
he i s e n t i t l e d t o the t i m e l o s s i n i s s u e c o n s i s t s o f a t y p e w r i t t e n 
s t a t e m e n t prepared by c l a i m a n t and sig n e d by Drs. Needham and 
T i l e y , two o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s s i n c e h i s o r i g i n a l 
i n j u r y i n December o f 1980. The statement i s : 

" I n my o p i n i o n , t h e p a t i e n t has not been 
m e d i c a l l y s t a t i o n a r y s i n c e he f i r s t 
u ndertook t r e a t m e n t w i t h Dr. Needham on 
February 23, 1981, and has not been f i t t o 
r e t u r n t o r e g u l a r d u t y a t l e a s t u n t i l 
r e l e a s e d by Dr. T i l e y June 8, 1982 [ s i c ] . " 

T h i s s t a t e m e n t was not sig n e d by Drs. Melgard or Schwarz, two 
o t h e r p h y s i c i a n s who had rendered t r e a t m e n t f o r c o n d i t i o n s 
stemming f r o m c l a i m a n t ' s i n j u r y . The Referee found t h i s s i g n e d 
statement i n s u f f i c i e n t t o s u s t a i n c l a i m a n t ' s burden o f p r o v i n g 
t h a t he was e n t i t l e d t o a d d i t i o n a l t i m e l o s s . He reached t h i s 
c o n c l u s i o n i n view o f the f a c t s t h a t c l a i m a n t had been r e l e a s e d t o 
r e t u r n t o work by Dr. Melgard a f t e r r e c o v e r i n g from h i s c a r p a l 
t u n n e l s u r g e r y i n June of 1981; t h a t he had, i n f a c t , r e t u r n e d t o 
work and s u b s e q u e n t l y t e r m i n a t e d h i s employment f o r reasons 
r e l a t e d o n l y i n p a r t t o h i s i n j u r y ; and t h a t t h e r e was no m e d i c a l 
r e p o r t e v i d e n c i n g c l a i m a n t ' s i n a b i l i t y t o work a f t e r Dr. Melgard's 
r e l e a s e i n June of 1981 ( o t h e r than t h e quoted statement s i g n e d by 
Drs. Needham and T i l e y a f t e r c l a i m c l o s u r e ) . I n a d d i t i o n , t h e 
Referee a t t a c h e d s i g n i f i c a n c e t o t h e f a c t t h a t Dr. Melgard f a i l e d 
t o s i g n t h i s p r epared statement but d i d s i g n another accompanying 

-284-



prepared s t a t e m e n t c o n c e r n i n g t h e ca u s a l c o n n e c t i o n between 
c l a i m a n t ' s o r i g i n a l i n j u r y and h i s shoul d e r and arm problems. 
A l t h o u g h t h e prep a r e d statement i s c o n c l u s o r y and i t was not 
signe d by Dr. Melgard, we b e l i e v e t h a t t h e cir c u m s t a n c e s 
s u r r o u n d i n g c l a i m a n t ' s i n j u r y and h i s ensuing s h o u l d e r problems, 
which e v e n t u a l l y r e s u l t e d i n s u r g e r y , s u p p o r t t h e c o n c l u s i o n t h a t 
c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l t i m e l o s s . 

When Dr. Melgard r e l e a s e d c l a i m a n t t o r e t u r n t o work i n June 
of 1981, he i n d i c a t e d t h a t c l a i m a n t was c o n t i n u i n g t o e x p e r i e n c e 
"a l o t o f p a i n and a c h i n g , " but t h a t he b e l i e v e d c l a i m a n t s h o u l d 
make t h e a t t e m p t . I n f a c t , even b e f o r e t h i s r e l e a s e by Dr. 
Melgard, c l a i m a n t had r e t u r n e d t o work f o r the employer. Claimant 
t e s t i f i e d t h a t h i s e a r l y r e t u r n t o work was a r e s u l t o f p r e s s u r e 
from t h e employer who, a c c o r d i n g t o c l a i m a n t , was not 
un d e r s t a n d i n g o f c l a i m a n t ' s c o n t i n u i n g medical problems. I t was 
necessary f o r c l a i m a n t ' s w i f e t o a s s i s t him i n t h e performance o f 
h i s work a c t i v i t i e s . I t was p a r t l y as a r e s u l t o f c l a i m a n t ' s 
p e r s o n a l f e e l i n g s c o n c e r n i n g t h e c o n t i n u i n g need f o r a s s i s t a n c e 
from h i s w i f e which l e d him t o t e r m i n a t e h i s employment. 

When c l a i m a n t r e t u r n e d f o r e x a m i n a t i o n by Dr. Melgard i n 
August o f 1981, i t was noted t h a t he was c o n t i n u i n g t o ex p e r i e n c e 
problems w i t h h i s r i g h t s h o u l d e r . Dr. Melgard's subsequent o f f i c e 
n ote e n t r y o f November 16, 1981 r e f l e c t s c o n t i n u i n g s h o u l d e r 
problems of a s i g n i f i c a n t degree, which prompted t he r e f e r r a l t o 
Dr. T i l e y . T h i s o f f i c e note e n t r y a l s o i n d i c a t e s t h a t c l a i m a n t 
had made a "good r e c o v e r y " from h i s hand s u r g e r y . 

Dr. T i l e y f i r s t examined c l a i m a n t on December 1, 1981. A f t e r 
a course o f c o n s e r v a t i v e t r e a t m e n t o f c l a i m a n t ' s shoulder 
c o n d i t i o n , i t was decided t h a t s u r g e r y f o r a c r o m i o c l a v i c u l a r j o i n t 
a r t h r o p l a s t y would be performed. Surgery was performed, and 
c l a i m a n t ' s s h o u l d e r c o n d i t i o n improved. Dr. T i l e y d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on August 3, 1982. 

The evidence i n d i c a t i n g t h a t c l a i m a n t c o n t i n u e d t o exp e r i e n c e 
d i f f i c u l t i e s w i t h h i s s h o u l d e r , and e v e n t u a l l y s u b m i t t e d t o 
s u r g e r y , a f t e r he a t t a i n e d maximal re c o v e r y w i t h r e g a r d t o h i s 
hand/arm c o n d i t i o n lends credence t o t h e two p h y s i c i a n s ' 
p o s t - c l o s u r e concurrence w i t h c l a i m a n t ' s prepared s t a t e m e n t . We 
agree w i t h t h e Referee t h a t Dr. Needham's s i g n a t u r e on t h e 
prepared form i s e n t i t l e d t o l i t t l e w e i g h t ; however, we a t t a c h 
more s i g n i f i c a n c e t o Dr. T i l e y ' s s i g n a t u r e , s i n c e he t r e a t e d 
c l a i m a n t ' s s h o u l d e r c o n d i t i o n and performed s u r g e r y . The absence 
of Dr. Melgard's concurrence i s not s i g n i f i c a n t , s i n c e he was 
p r i m a r i l y concerned w i t h t r e a t m e n t of c l a i m a n t ' s c a r p a l t u n n e l 
syndrome and r e f e r r e d c l a i m a n t t o Dr. T i l e y f o r t r e a t m e n t o f h i s 
c o n t i n u i n g s h o u l d e r d i f f i c u l t i e s . Since Dr. T i l e y f i r s t examined 
c l a i m a n t on December 1 , 1981, we b e l i e v e t h a t c l a i m a n t has 
e s t a b l i s h e d e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y f rom t h a t 
t i m e u n t i l he was r e l e a s e d t o r e t u r n t o r e g u l a r work by Dr. T i l e y 
on June 7, 1982, l e s s t i m e worked and l e s s time l o s s p r e v i o u s l y 
p a i d . See D a n i e l J. Cannon, 35 Van Natt a 1181, 1185 (198 3 ) ; c f . 
David Cheney, 35 Van Na t t a 21 (1983). 

ORDER 

The Referee's order dated May 24, 1984 i s m o d i f i e d i n p a r t . 
I n a d d i t i o n t o t h e a d d i t i o n a l temporary d i s a b i l i t y awarded by t h e 
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Referee's o r d e r , c l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y 
from December 1, 1981 t h r o u g h June 7, 1982, l e s s t i m e worked and 
l e s s amounts p r e v i o u s l y p a i d , and t h e D e t e r m i n a t i o n Order dated 
October 20, 1983 i s so m o d i f i e d . The remainder of t h e Referee's 
o r d e r i s a f f i r m e d . I n a d d i t i o n t o t h e a t t o r n e y ' s f e e a l l o w e d by 
the Referee's o r d e r , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e 
temporary d i s a b i l i t y compensation made payable h e r e i n , n o t t o 
exceed $750, t o be p a i d out o f c l a i m a n t ' s compensation and not i n 
a d d i t i o n t h e r e t o . 

DAVID KRISTUFEK ( D e c e a s e d ) , C l a i m a n t WCB 82-09434 
J a n u a r y R o e s c h l a u b , C l a i m a n t ' s A t t o r n e y March 29, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

C l a imant's b e n e f i c i a r i e s r e q u e s t review of Referee S e i f e r t ' s 
o r d e r t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l of a c l a i m f o r 
widow's b e n e f i t s and denied c l a i m a n t an award f o r unscheduled 
permanent p a r t i a l d i s a b i l i t y . I n i t s respondent's b r i e f , SAIF 
argues t h a t t h e Referee's award of 60° f o r 40% scheduled l o s s o f 
the hand was e x c e s s i v e and s h o u l d be reduced t o t h e 30° f o r 20% 
l o s s of t h e hand g r a n t e d by the D e t e r m i n a t i o n Order. 

The Board a f f i r m s and adopts the o r d e r of t h e Referee on t h e 
i s s u e s o f widow's b e n e f i t s and unscheduled d i s a b i l i t y . We m o d i f y 
the Referee's award of scheduled permanent p a r t i a l d i s a b i l i t y . 

C laimant's r i g h t hand was caught i n an auger on February 12, 
1980. He s u s t a i n e d s o f t t i s s u e i n j u r i e s t o t h e r i g h t index and 
r i n g f i n g e r s . His r i g h t m i d d l e f i n g e r was s e r i o u s l y f r a c t u r e d a t 
the p r o x i m a l i n t e r p h a l a n g e a l (PIP) and d i s t a l i n t e r p h a l a n g e a l 
(DIP) j o i n t s and the middle phalanx. During the course of h i s 
t r e a t m e n t , c l a i m a n t underwent two PIP a r t h r o p l a s t i e s i n which t h e 
PIP j o i n t was r e p l a c e d w i t h p l a s t i c p r o s t h e s e s . I n a d d i t i o n , t h e 
DIP j o i n t was s u r g i c a l l y ankylosed a t 45° of f l e x i o n . The PIP 
s u r g e r i e s r e s u l t e d i n r e d u c t i o n i n range of motion of t h a t j o i n t 
t o 20° t o 25° of f l e x i o n . 

By D e t e r m i n a t i o n Orders i s s u e d June 9, 1981 and r e p u b l i s h e d 
June 24, 1981 c l a i m a n t was awarded 30° f o r 20% l o s s o f t h e r i g h t 
hand ( f i n g e r ) . Between June and October of 1981 c l a i m a n t worked 
as a p a i n t e r i n Newport, Rhode I s l a n d . He r e t u r n e d t o Oregon on 
or about October 12, 1981. On October 14, 1981 c l a i m a n t and h i s 
t r e a t i n g p h y s i c i a n agreed t h a t t h e r i g h t m i d d l e f i n g e r would be 
amputated. The o p e r a t i o n was scheduled f o r October 23, 1981. On 
October 17, 1981 c l a i m a n t committed s u i c i d e . 

OAR 436-65-515(3) p r o v i d e s t h a t 100% l o s s o f t h e m i d d l e 
f i n g e r i s equal t o 20% l o s s of the hand, or 30°. Scheduled 
i n j u r i e s are compensated p u r e l y by t h e s t a t u t o r y s c h e dule. 
Drawing t h e i n f e r e n c e t h a t Dr. Mayhall's d e c i s i o n t o amputate the 
r i g h t m i d d l e f i n g e r meant t h a t t h e f i n g e r was t o t a l l y u s e l e s s , we 
conclude t h a t c l a i m a n t i n f a c t s u f f e r e d a 100% l o s s o f t h e 
f i n g e r . A c c o r d i n g t o t h e s t a t u t o r y scheme, he was e n t i t l e d t o no 
more th a n t h e D e t e r m i n a t i o n Orders awarded. I t was, t h e r e f o r e , 
e r r o r t o g r a n t an i n c r e a s e d award. 

ORDER 

The Referee's order dated August 17, 1984 i s m o d i f i e d . The 
Referee's award o f an a d d i t i o n a l 30° scheduled permanent p a r t i a l 
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d i s a b i l i t y i s s e t a s i d e and t h e D e t e r m i n a t i o n Orders dated June 9 , 
1981 and June 2 4 , 1981 are r e i n s t a t e d and a f f i r m e d . . The award o f 
a t t o r n e y fees t o c l a i m a n t ' s a t t o r n e y s h a l l be a d j u s t e d 
a c c o r d i n g l y . I n a l l o t h e r r e s p e c t s t h e Referee's o r d e r i s 
a f f i r m e d . 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee Howell's 
o r d e r t h a t g r a n t e d c l a i m a n t an award of 1 4 4 ° (45%) unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o her low back i n 
a d d i t i o n t o the 4 8 ° (15%) awarded by the D e t e r m i n a t i o n Order. The 
employer urges t h a t t h e award g r a n t e d by the D e t e r m i n a t i o n Order 
be reduced. The i s s u e i s e x t e n t o f d i s a b i l i t y . 

On February 1 7 , 1983 c l a i m a n t , who was age 63 a t h e a r i n g , 
c o n s u l t e d Dr. C a r t e r , an o r t h o p e d i c surgeon, c o m p l a i n i n g o f p a i n 
i n her h i p . She s t a t e d t h a t t h e p a i n had begun t h e day b e f o r e , 
w h i l e she was wo r k i n g as a d r y b e l t g r a d e r . Dr. C a r t e r ' s 
d i a g n o s i s was lumbar s t r a i n . Dr. C a r t e r r e p o r t e d on A p r i l 2 6 , 
1983 t h a t c l a i m a n t ' s back c o n d i t i o n was work r e l a t e d and her c l a i m 
was accepted. On May 9 , 1983 a myelogram d i s c l o s e d m i l d b u l g i n g 
o f t h e L 3 - 4 and L 4 - 5 d i s c s , w i t h no h e r n i a t i o n . 

Dr. C a r t e r r e p o r t e d on June 2 3 , 1983 t h a t he had r e l e a s e d 
c l a i m a n t f o r r e t u r n t o work e f f e c t i v e June 6 , 1 9 8 3 . He imposed no 
r e s t r i c t i o n s , and i n f a c t recommended t h a t c l a i m a n t c o n t i n u e t o 
work. I n August 1983 Dr. C a r t e r opined t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y because she had p e r s i s t e n t low back p a i n , 
however, he s t a t e d t h a t c l a i m a n t should c o n t i n u e w o r k i n g . 

I n January 1984 c l a i m a n t was examined by Dr. Hockey, who 
opined t h a t c l a i m a n t had a c h r o n i c s t r a i n syndrome w i t h o u t 
evidence o f d i s c h e r n i a t i o n . He noted t h a t a l l t h e r e was t o t r e a t 
were symptoms and t h a t , i n h i s o p i n i o n , so l o n g as c l a i m a n t 
c o n t i n u e d her heavy m i l l work t he symptoms would c o n t i n u e . Dr. 
C a r t e r expressed h i s agreement w i t h Dr. Hockey. 

On February 1 7 , 1984 Dr. C a r t e r opined t h a t c l a i m a n t ' s 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . He f u r t h e r s t a t e d t h a t 
a l t h o u g h i n h i s o p i n i o n c l a i m a n t would have s u b j e c t i v e symptoms 
f o r so l o n g as she worked a t her m i l l j o b , t h e r e was no good 
reason t h a t c l a i m a n t s h o u l d q u i t w o r k i n g . 

Claimant saw Dr. C a r t e r a g a i n b r i e f l y on A p r i l 2 , 1984 . His 
c h a r t note r e f l e c t s t h a t c l a i m a n t ' s c o n d i t i o n was unchanged. 
Claimant had seen no o t h e r p h y s i c i a n s as of the h e a r i n g . She 
r e t i r e d A p r i l 6 , 1984 . On A p r i l 1 0 , 1984 a D e t e r m i n a t i o n Order 
awarded c l a i m a n t 15% unspheduled low back d i s a b i l i t y . 

We agree w i t h t h e Referee t h a t t h e evidence i s t h a t 
c l a i m a n t ' s p h y s i c a l impairment i s minimal and i s based t o t a l l y on 
s u b j e c t i v e c o m p l a i n t s . However, Drs. Hockey and C a r t e r b o t h 
expressed t h e i r o p i n i o n t h a t c l a i m a n t ' s back p a i n i n t e r f e r e d w i t h 
her a b i l i t y t o work a t t h e m i l l . We conclude, t h e n , t h a t 
c l a i m a n t ' s p a i n i s d i s a b l i n g . See H a r w e l l v. Argonaut I n s . Co., 
296 Or 505 ( 1 9 8 4 ) . 

JOY F . NELSON, Claimant 
W.D. Bates, J r . , Claimant's Attorney 
Garre t t , et a l . , Defense Attorneys 

WCB 84-04304 
March 29, 1985 
Order on Review 
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We d i s a g r e e , however, w i t h the Referee's d i s a b i l i t y award. 
Using t h e g u i d e l i n e s found a t OAR 4 3 6 - 6 5 - 6 0 0 e t seq., we note t h a t 
c l a i m a n t i s 63 years o l d and has an e i g h t h grade e d u c a t i o n . 
C l a i m a n t ' s work a t t h e m i l l was c l a s s i f i e d as medium, however, 
n e i t h e r Dr. C a r t e r nor Dr. Hockey expressed t h a t c l a i m a n t had any 
s p e c i f i c l i m i t a t i o n s o t h e r than t h a t she p r o b a b l y would become 
symptomatic i f she t w i s t e d and b e n t . We assume t h a t by t h i s t h e y 
meant t h a t c l a i m a n t s h o u l d not work i n t h e m i l l . Based upon t h e 
g u i d e l i n e s and a l l of the evidence, we conclude t h a t c l a i m a n t 
would be most a p p r o p r i a t e l y compensated by an award o f 8 0 ° f o r 25% 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r her low back 
c o n d i t i o n , i n l i e u of a l l p r e v i o u s awards. 

ORDER 

The o r d e r o f t h e Referee dated September 2 7 , 1984 i s m o d i f i e d 
t o g r a n t c l a i m a n t an award of 8 0 ° f o r 25% unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o her low back, i n l i e u o f and n o t 
i n a d d i t i o n t o a l l p r e v i o u s awards. That p o r t i o n o f the o r d e r 
t h a t g r a n t e d c l a i m a n t ' s a t t o r n e y fee s h a l l be a d j u s t e d a c c o r d i n g l y . 

DONALD S. 0 'DELL, Claimant WCB 83-05083 
Evohl F . Mai agon, Claimant's Attorney March 29, 1985 
SAIF Corp Lega l , Defense Attorney Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Seymour's 
order t h a t c l a i m a n t ' s c l a i m had been p r e m a t u r e l y c l o s e d by t h e 
D e t e r m i n a t i o n Order i s s u e d May 5 , 1 9 8 3 , g r a n t e d c l a i m a n t an 
i n c r e a s e d award of temporary t o t a l d i s a b i l i t y and awarded a 
p e n a l t y and c a r r i e r - p a i d a t t o r n e y f e e . The i s s u e s a r e : ( 1 ) 
premature c l a i m c l o s u r e ; ( 2 ) unreasonable c l a i m s p r o c e s s i n g ; and 
( 3 ) p e n a l t y and a t t o r n e y f e e s . 

Claimant s u s t a i n e d a compensable r i g h t knee i n j u r y i n 
September 1 9 8 2 . A f t e r s e v e r a l months of c o n s e r v a t i v e t r e a t m e n t by 
Dr. Degge, c l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y . A f t e r t h e 
issuance of s e v e r a l p r o c e d u r a l l y d e f e c t i v e D e t e r m i n a t i o n Orders, 
c l a i m a n t ' s c l a i m was f i n a l l y c l o s e d May 5 , 1983 w i t h a scheduled 
permanent d i s a b i l i t y award of 1 5 ° f o r 10% l o s s of t h e r i g h t l e g 
( k n e e ) . 

Claimant c o n t i n u e d having problems w i t h h i s knee. He began 
seeing Dr. Donald Jones i n J u l y 1 9 8 3 . Subsequent t o Dr. Jones' 
r e q u e s t , SAIF a u t h o r i z e d d i a g n o s t i c r i g h t knee a r t h r o s c o p y . The 
procedure was performed on September 3 0 , 1 9 8 3 . I n t h e course o f 
the a r t h r o s c o p i c p r o c e d u r e , Dr. Jones d i s c o v e r e d a s y n o v i a l t a g , 
which he b e l i e v e d may have been the cause o f c l a i m a n t ' s knee 
p a i n . He removed t h e s y n o v i a l t a g . Dr. Jones s t a t e d t h a t he 
would not be a b l e t o render an o p i n i o n as t o t h e r e l a t i o n s h i p 
between c l a i m a n t ' s knee p a i n and the s y n o v i a l t a g u n t i l c l a i m a n t ' s 
convalescence ran i t s course, t h a t i s , Dr. Jones would base h i s 
o p i n i o n upon whether the removal of t h e s y n o v i a l t a g c o i n c i d e d 
w i t h a decrease of c l a i m a n t ' s symptoms. 

On December 2 , 1983 SAIF denied f u r t h e r b e n e f i t s on t h e 
t h e o r y t h a t c l a i m a n t had not e s t a b l i s h e d an a g g r a v a t i o n . On 
January 3 , 1984 Dr. Jones rendered h i s o p i n i o n t h a t t h e s y n o v i a l 
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t a g had been pinched i n c l a i m a n t ' s o r i g i n a l knee i n j u r y and had 
been t h e cause of c l a i m a n t ' s c o n t i n u i n g symptoms. He r e p o r t e d 
t h a t c l a i m a n t had become t o t a l l y asymptomatic and was m e d i c a l l y 
s t a t i o n a r y . 

E v i d e n t l y SAIF withdrew i t s December 1983 d e n i a l / because a 
D e t e r m i n a t i o n Order was i s s u e d February 2 1 , 1 9 8 4 . The o r d e r 
g r a n t e d no a d d i t i o n a l permanent d i s a b i l i t y and r e f l e c t e d t h e same 
a g g r a v a t i o n r i g h t s e x p i r a t i o n date as the p r e v i o u s D e t e r m i n a t i o n 
Order. We conclude t h a t t h e February 2 1 , 1984 o r d e r was i s s u e d on 
the b a s i s of an accepted a g g r a v a t i o n . 

The Referee concluded, and on de novo review we a l s o 
c o n c l u d e , t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y u n t i l a f t e r 
h i s r e c o v e r y from t he a r t h r o s c o p i c s u r g e r y i n which t h e s y n o v i a l 
t a g was removed. I t f o l l o w s t h a t c l a i m a n t ' s c l a i m was, i n f a c t , 
p r e m a t u r e l y c l o s e d i n May of 1 9 8 3 . Claimant requested a h e a r i n g 
on t h e May 1983 D e t e r m i n a t i o n Order, r a i s i n g as one o f t h e is s u e s 
f o r h e a r i n g t h a t o f premature c l a i m c l o s u r e . 

Because c l a i m a n t requested a h e a r i n g on t h e i s s u e o f 
premature c l o s u r e , he was not r e q u i r e d t o show t h a t h i s c o n d i t i o n 
had worsened s i n c e t h e f i r s t D e t e r m i n a t i o n Order. The 
preponderance of the evidence persuades us t h a t c l a i m a n t ' s c l a i m 
was f i r s t c l o s e d on t h e b a s i s o f an in c o m p l e t e d i a g n o s i s . 
Claimant requested a h e a r i n g on t h i s i s s u e and p r e v a i l e d , 
r e s u l t i n g i n an i n c r e a s e d temporary d i s a b i l i t y award. 

The Referee awarded a t t o r n e y fees based upon t h r e e grounds o f 
r e c o v e r y . He f i r s t awarded c l a i m a n t ' s a t t o r n e y 25% of t h e 
i n c r e a s e d temporary t o t a l d i s a b i l i t y compensation, not t o exceed 
$ 7 5 0 . We f u l l y agree w i t h t h i s award. Next, t h e Referee awarded 
an i n s u r e r - p a i d f ee of $ 1 , 0 0 0 f o r p r e v a i l i n g on an a g g r a v a t i o n 
d e n i a l a s s o c i a t e d w i t h a $50 p e n a l t y f o r d e l a y i n p a y i n g i n t e r i m 
compensation. We r e v e r s e t h a t p o r t i o n of the order t h a t awards a 
p e n a l t y and i n s u r e r - p a i d f e e . 

SAIF delayed p a y i n g t he f i r s t i n s t a l l m e n t of i n t e r i m 
compensation by about f i f t e e n days. We do not b e l i e v e t h a t under 
the c i r c u m s t a n c e s of t h i s case such delay was unreasonable; 
t h e r e f o r e , no p e n a l t y - a s s o c i a t e d f ee i s w a r r a n t e d . 

The Referee a l s o r e l i e d upon c l a i m a n t ' s a t t o r n e y ' s a s s i s t a n c e 
i n h a v i n g t he a g g r a v a t i o n d e n i a l s e t a s i d e as a ground f o r 
awarding t h e i n s u r e r - p a i d f e e . We are o n l y i n f e r e n t i a l l y a b l e t o 
t e l l f r om t he r e c o r d t h a t t h e d e n i a l was w i t h d r a w n , t h e r e b e i n g no 
d i r e c t evidence t h a t i t was. Assuming t h a t i t was, t h e r e i s no 
evidence as t o what r o l e , i f any, c l a i m a n t ' s a t t o r n e y p l a y e d 
toward t h a t end. Based upon the a v a i l a b l e r e c o r d , we f i n d t h a t 
t h e h e a r i n g was on the premature c l o s u r e i s s u e , n o t on any i s s u e 
of overcoming a d e n i a l . We see no evidence t h a t would w a r r a n t an 
i n s u r e r - p a i d f e e , and we r e v e r s e t h a t p o r t i o n of t h e Referee's 
o r d e r . 

ORDER 

Those p o r t i o n s o f the Referee's o r d e r dated June 6 , 1984 t h a t 
awarded an i n s u r e r - p a i d a t t o r n e y f ee and a p e n a l t y are r e v e r s e d . 
The remainder o f t h e Referee's o r d e r i s a f f i r m e d . Claimant's 
a t t o r n e y i s awarded $400 f o r s e r v i c e s on Board review f o r 
p r e v a i l i n g on the premature c l o s u r e i s s u e , t o be p a i d by t h e SAIF 



ROBERT E . REYNOLDS, Claimant WCB 83-02654 
Pozz i , et a l . , Claimant's Attorneys March 29, 1985 
Bott ini & B o t t i n i , Defense Attorneys Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f Referee Leahy's o r d e r w h i c h : ( 1 ) 
found t h a t t h e c l a i m was not p r e m a t u r e l y c l o s e d ; ( 2 ) approved an 
o f f s e t ; ( 3 ) d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s 
fee a g a i n s t t h e s e l f - i n s u r e d employer f o r f a i l i n g t o process a 
c l a i m ; and ( 4 ) g r a n t e d c l a i m a n t an award o f 1 4 4 ° f o r 45% 
unscheduled d i s a b i l i t y i n l i e u o f t h e 1 1 2 ° f o r 35% unscheduled 
d i s a b i l i t y p r e v i o u s l y awarded. The i s s u e s on rev i e w a r e : ( 1 ) 
premature c l o s u r e ; ( 2 ) the p r o p r i e t y of a l l o w i n g an o f f s e t ; ( 3 ) a 
p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e ; and ( 4 ) e x t e n t o f 
d i s a b i l i t y . 

The Board a f f i r m s those p o r t i o n s of t h e Referee's o r d e r 
c o n c e r n i n g e x t e n t o f d i s a b i l i t y and a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e . I n view o f our d e c i s i o n on the premature c l o s u r e 
i s s u e , t h e o f f s e t i s s u e i s moot. 

Claimant i s a 51 year o l d former mechanic w i t h t h e P o r t l a n d 
Water Bureau. Claimant compensably i n j u r e d h i s back i n December 
1979 and a g a i n i n June 1 9 8 2 . Claimant's t r e a t i n g p h y s i c i a n s i n c e 
1982 has been Dr. Duckler o f t h e Kaiser Department o f I n d u s t r i a l 
M e d i c i ne. I n October 1982 Dr. Duckler began t o suspect a 
h e r n i a t e d d i s c . On October 2 3 , 1982 Dr. T i l s o n , a l s o o f t h e 
Department of I n d u s t r i a l Medicine, reviewed t h e medical r e c o r d and 
examined c l a i m a n t . He agreed w i t h Dr. Duckler t h a t c l a i m a n t 
p r o b a b l y had a h e r n i a t e d d i s c . He recommended c o n s e r v a t i v e 
t r e a t m e n t b e f o r e s u r g e r y was c o n s i d e r e d . Throughout October and 
November 1 9 8 2 , Dr. Duckler c o n t i n u e d t o r e p o r t t h a t c l a i m a n t ' s 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y . 

On November 2 4 , 1982 Dr. Yerby e v a l u a t e d c l a i m a n t . He t o o 
opined t h a t c l a i m a n t had a h e r n i a t e d d i s c . He s t a t e d : 

" I f e e l t h a t t h i s gentleman needs a course 
of v i g o r o u s c o n s e r v a t i v e t h e r a p y , even 
though t h a t may sound somewhat 
c o n t r a d i c t o r y . He has not had a course of 
s t r i c t b e d r e s t and I suggest t h a t t h i s be 
performed and p a t i e n t then be r e e v a l u a t e d 
f o r p o s s i b l e s u r g i c a l i n t e r v e n t i o n f o r h i s 
h e r n i a t e d nucleus pulposus." 

On December 1 6 , 1982 c l a i m a n t was e v a l u a t e d by K a i s e r ' s 
I n t e n s i v e D i a g n o s t i c A d v i s o r y Board. Dr. T i l s o n was on t h e 
examining p a n e l . The Board opined t h a t c l a i m a n t would n o t b e n e f i t 
from s u r g e r y and t h a t he was m e d i c a l l y s t a t i o n a r y . On December 1 7 , 
1982 Dr. Duckler f i l l e d out a form on which he i n d i c a t e d t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . A D e t e r m i n a t i o n Order 
i s s u e d on January 1 2 , 1983 which found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y as of December 1 4 , 1 9 8 2 . 

On January 2 8 , 1983 Dr. Duckler r e f e r r e d c l a i m a n t f o r a 
myelogram. Claimant was seen a t the Northwest Pain Center on 
February 2 4 , 1 9 8 3 . The c e n t e r s t a f f opined t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and recommended c o n s e r v a t i v e t r e a t m e n t . Dr. 

-290-



Duckler i n d i c a t e d t h a t he d i s a g r e e d w i t h t h e Northwest Pain 
Center's o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . The 
employer reopened t h e c l a i m as of January 3 1 , 1983 and r e q u e s t e d 
c l o s u r e on March 2 2 , 1 9 8 3 . A D e t e r m i n a t i o n Order i s s u e d on 
A p r i l 8 , 1 9 8 3 . I t s p e c i f i c a l l y found t h a t c l a i m a n t a g a i n became 
m e d i c a l l y s t a t i o n a r y on February 2 4 , 1 9 8 3 . On A p r i l 1 2 , 1983 Dr. 
Duckler a g a i n noted t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 

On May 1 0 , 1983 Dr. Duckler r e p o r t e d : 

"When I saw him I was under t h e i m p r e s s i o n 
t h a t the IDAB r e p o r t was c o r r e c t and 
a p p r o p r i a t e and I c o n c u r r e d w i t h t h e 
f i n d i n g s of the e x a m i n a t i o n of December 1 4 , 
1982 

" [ I ] t was the changing of symptoms and 
s i g n s i n t h e p a t i e n t t h a t prompted me t o 
change my concern as t o whether he was or 
was not m e d i c a l l y s t a t i o n a r y and whether he 
d i d or d i d not need a more r a d i c a l approach 
f o r h i s c o n t i n u i n g lumbosacral p a i n which 
had a more r a d i a t i n g q u a l i t y than i t had i n 
the p r e v i o u s times on which he had been 
f o l l o w e d and examined. T h i s went on t o 
prompt concern and then e x p l a i n why he was 
r e f e r r e d t o t h e department of neurosurgery 
and why a subsequent myelogram was done, as 
the s i g n s and symptoms o f h i s h e r n i a t e d 
i n t e r v e r t e b r a l d i s c became more apparent 
and more d i s t u r b i n g . " 

On May 1 2 , 1983 c l a i m a n t was r e f e r r e d t o Dr. Ordonez f o r a 
c o n s u l t a t i o n . Dr. Ordonez opined t h a t c l a i m a n t ' s c h r o n i c l e f t l e g 
p a i n might be caused by a h e r n i a t e d d i s c . He recommended an EMG 
of t h e lower e x t r e m i t i e s as w e l l as an x-ray of the l e f t h i p . 

On June 1 5 , 1983 Dr. T i l s o n summarized t h e Kaiser medical 
r e c o r d f o r t h e employer. He noted t h a t by mutual agreement 
between him and Dr. D u c k l e r , the d e c i s i o n on whether c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y was l e f t up t o Dr. D u c k l e r . 

On J u l y 2 7 , 1983 Dr. Duckler r e p o r t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as o f June 7 , 1 9 8 3 . He e x p l a i n e d : 

" I t was my f e e l i n g t h a t he needed 
c o n t i n u a t i o n of h i s t i m e l o s s because I was 
unable t o e v a l u a t e whether he i s a 
c a n d i d a t e f o r myelography and laminectomy, 
and the o n l y mechanism by which I c o u l d 
make t h i s judgment i s t o f o l l o w t h e p a t i e n t 
and t r e a t him c o n s e r v a t i v e l y over a l o n g 
p e r i o d of t i m e . His o b j e c t i v e f i n d i n g s , 
however, have remained unchanged and I do 
not f e e l t h a t he i s a s u r g i c a l c a n d i d a t e or 
needs a more r a d i c a l approach t o h i s 
d e g e n e r a t i v e d i s c disease a t t h i s t i m e . " 
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On November 2 3 , 1983 Dr. Duckler w r o t e t o c l a i m a n t ' s a t t o r n e y 

" I s t i l l c o n s i d e r t h e d i a g n o s i s t o have 
been a h e r n i a t e d i n t e r v e r t e b r a l d i s c t h a t 
has r e s o l v e d w i t h o u t n e c e s s i t y f o r s u r g i c a l 
i n t e r v e n t i o n . " 

The t r e a t i n g p h y s i c i a n , Dr. D u c k l e r , c o n s i s t e n t l y opined t h a t 
c l a i m a n t was not s t a t i o n a r y between December 1 4 , 1982 and June 7 , 
1 9 8 3 . He and most o t h e r e x p e r t s suspected a h e r n i a t e d d i s c . Dr. 
Duckler wished t o a t t e m p t c o n s e r v a t i v e measures and p e r f o r m more 
d i a g n o s t i c t e s t s b e f o r e recommending s u r g e r y . S e v e r a l o t h e r 
d o c t o r s agreed t h a t c o n s e r v a t i v e measures and f u r t h e r t e s t i n g was 
i n o r d e r . When Dr. Duckler f i n a l l y decided t h a t s u r g e r y was not 
i n o rder he found c l a i m a n t m e d i c a l l y s t a t i o n a r y and i n d i c a t e d 
t r e a t m e n t was p a l l i a t i v e . Based on t h i s r e c o r d we conclude t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y between December 1 4 , 1982 
and June 7 , 1 9 8 3 . 

ORDER 

The Referee's order dated A p r i l 5 , 1984 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the Referee's o r d e r 
c o n c e r n i n g e x t e n t of d i s a b i l i t y and p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s fee are a f f i r m e d . Those p o r t i o n s of the Referee's 
order c o n c e r n i n g premature c l o s u r e are r e v e r s e d . Claimant i s 
awarded temporary d i s a b i l i t y b e n e f i t s f o r the p e r i o d of 
December 1 4 , 1982 t o June 7 , 1983 l e s s amounts a l r e a d y paid.-
Claimant's a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d b e n e f i t s 
awarded under t h i s o r d e r . 

MICHAEL D. SORENSEN, Claimant WCB 83-08229 
Peter Sheely, Claimant's Attorney March 29, 1985 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review o f Referee Galton's o r d e r t h a t 
g r a n t e d c l a i m a n t an award of 4 0 ° f o r 12.5% unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s low back i n a d d i t i o n t o t h e 
3 2 ° (10%) unscheduled permanent p a r t i a l d i s a b i l i t y awarded by t h e 
most r e c e n t D e t e r m i n a t i o n Order. The i s s u e i s e x t e n t o f 
unscheduled d i s a b i l i t y . The i n s u r e r contends t h a t t h e 10% 
d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n Order i s e x c e s s i v e and 
s h o u l d be reduced. 

I n January 1976 c l a i m a n t s u s t a i n e d a compensable i n j u r y t o 
h i s low back w h i l e employed by a d i f f e r e n t Oregon employer. I n 
September 1976 h i s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order t h a t 
g r a n t e d him an award of 4 8 ° (15%) unscheduled permanent p a r t i a l 
d i s a b i l i t y . That D e t e r m i n a t i o n Order was not appealed. Claimant 
c o n t i n u e d i n t h e same l i n e o f work i n t h e wood p r o d u c t s i n d u s t r y 
as a p u l l e r and s t a c k e r on the c h a i n . 

On February 1 8 , 1981 c l a i m a n t s u s t a i n e d t h e low back i n j u r y 
t h a t i s the s u b j e c t of t h i s c l a i m w h i l e employed by.the p r e s e n t l y 
r e s p o n s i b l e employer. Claimant's t r e a t i n g o s t e o p a t h i c p h y s i c i a n , 
Dr. S i r o u n i a n , diagnosed a lumbosacral s t r a i n . L a t e r i n t h e 
course o f c l a i m a n t ' s t r e a t m e n t Dr. Ho, a l s o an o s t e o p a t h , became 
h i s t r e a t i n g p h y s i c i a n . I n a d d i t i o n t o r e p o r t s by Drs. S i r o u n i a n 
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and Ho, the r e c o r d c o n t a i n s r e p o r t s o f independent e x a m i n a t i o n s by 
Dr. M c K i l l o p , o r t h o p e d i c surgeon, Dr. Parvaresh, p s y c h i a t r i s t , and 
the Orthopaedic C o n s u l t a n t s , who examined c l a i m a n t t w i c e . The 
m e d i c a l evidence i s i n accord t h a t c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s are c o n s i s t e n t w i t h t h e o b j e c t i v e medical and 
p s y c h i a t r i c f i n d i n g s . The Orthopaedic C o n s u l t a n t s t w i c e opined 
t h a t c l a i m a n t ' s impairment s o l e l y from t h e 1981 i n j u r y was i n t h e 
m i l d c a t e g o r y . Doctors S i r o u n i a n and Ho u l t i m a t e l y agreed w i t h 
the Orthopaedic C o n s u l t a n t s . We f i n d no c o n f l i c t i n t h e evidence 
as t o c l a i m a n t ' s p h y s i c a l impairment r e s u l t i n g from t h e 1981 
i n j u r y . 

The f i r s t o f t h r e e D e t e r m i n a t i o n Orders i n t h i s c l a i m was 
i s s u e d J u l y 15, 1981 and i t g r a n t e d c l a i m a n t an award of 16° ( 5 % ) 
unscheduled permanent p a r t i a l d i s a b i l i t y . That o r d e r was s e t 
a s i d e on September 10, 1981 due t o a f i n d i n g t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . A second D e t e r m i n a t i o n Order was i s s u e d 
November 27, 1981 g r a n t i n g c l a i m a n t an award of 48° (15%) 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

Between January 4, 1982 and J u l y 14, 1983 c l a i m a n t 
p a r t i c i p a t e d i n a program of v o c a t i o n a l r e h a b i l i t a t i o n t h a t 
t r a i n e d him f o r employment i n waste water t r e a t m e n t management. 
Claimant s u c c e s s f u l l y completed t h i s program and o b t a i n e d 
employment as a waste water t r e a t m e n t o p e r a t o r . On August 18, 
1983 c l a i m a n t ' s d i s a b i l i t y was r e d e t e r m i n e d pursuant t o ORS ' 
656.268(5), r e s u l t i n g i n a D e t e r m i n a t i o n Order t h a t g r a n t e d him 
32° (10%) unscheduled permanent p a r t i a l d i s a b i l i t y i n l i e u o f the 
p r e v i o u s l y awarded 48° ( 1 5 % ) . Claimant's d i s a b i l i t y award was 
t h u s reduced by 16° ( 5 % ) . Claimant appealed the l a s t 
D e t e r m i n a t i o n Order. 

The Referee found t h a t c l a i m a n t was e n t i t l e d t o an i n c r e a s e d 
award of d i s a b i l i t y equal t o 40° (12.5%) over t h a t awarded by the 
l a s t D e t e r m i n a t i o n Order. As an a s i d e , the Referee q u e s t i o n e d t h e 
p r o p r i e t y of the r e d u c t i o n of c l a i m a n t ' s d i s a b i l i t y upon 
r e d e t e r m i n a t i o n . We f i n d t h a t such a r e d u c t i o n i s c l e a r l y 
a u t h o r i z e d by ORS 656.268(5). Hanna v. SAIF, 65 Or App 649, 652 
( 1 9 8 3 ) . A g a i n s t t h i s i n c r e a s e d award the Referee a l l o w e d t h e 
i n s u r e r t o o f f s e t a temporary d i s a b i l i t y overpayment and t h e 
overpayment c r e a t e d by the r e d u c t i o n i n c l a i m a n t ' s d i s a b i l i t y 
award, f o r a t o t a l o f $2,548. 96. Claimant does not p r o t e s t t h e 
o f f s e t . 

The i n s u r e r argues t h a t ORS 656.214(5) r e q u i r e s t h a t p r e v i o u s 
d i s a b i l i t y awards must be c o n s i d e r e d when r a t i n g subsequent 
d i s a b i l i t y . We agree t h a t t h a t s t a t u t e does r e q u i r e t h a t p r e v i o u s 
d i s a b i l i t y be c o n s i d e r e d . C o n s i d e r a t i o n , however, does not mean a 
s t r i c t a r i t h m e t i c o f f s e t . Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , 
57 Or App 398, 402 ( 1 9 8 2 ) . 

We have c o n s i d e r e d c l a i m a n t ' s 1976 d i s a b i l i t y award i n l i g h t 
o f the c l e a r preponderance of medical evidence t h a t c l a i m a n t has a 
m i l d p h y s i c a l impairment s o l e l y as a r e s u l t of the 1981 i n j u r y . 
Our i n t e r p r e t a t i o n of Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , 
s u p r a , i s t h a t the c o u r t c l e a r l y contemplated the p o s s i b i l i t y o f a 
case i n which a c l a i m a n t had c o m p l e t e l y recovered from a p r e v i o u s 
i n j u r y o n l y t o be r e i n j u r e d and s u f f e r a f u t u r e l o s s of e a r n i n g 
c a p a c i t y . We f i n d t h i s t o be j u s t such a case. To t h e e x t e n t 
c l a i m a n t ' s e a r n i n g c a p a c i t y i s i m p a i r e d , i t i s i m p a i r e d o n l y as a 
r e s u l t of the 1981 i n j u r y . We r a t e c l a i m a n t ' s d i s a b i l i t y on t h a t 
b a s i s . -293-



We f i n d t h a t c l a i m a n t i s 27 years o l d , has completed s i x 
terms o f c o l l e g e and has had an a c t u a l and s u c c e s s f u l r e t u r n t o 
g a i n f u l f u l l - t i m e employment. Claimant's f u n c t i o n a l c a p a c i t y has 
been reduced and he i s now r e s t r i c t e d t o p e r f o r m i n g medium t o 
l i g h t work where he f o r m e r l y r e g u l a r l y d i d heavy work. 
C o n s i d e r i n g a l l o f these f a c t o r s and u s i n g t h e r e l e v a n t g u i d e l i n e s 
found a t OAR 4 3 6 - 6 5 - 6 0 0 e t seq., we conclude t h a t c l a i m a n t was 
f u l l y and a p p r o p r i a t e l y compensated by the 3 2 ° (10%) unscheduled 
permanent p a r t i a l d i s a b i l i t y award g r a n t e d by t h e most r e c e n t 
D e t e r m i n a t i o n Order. 

ORDER 

The Referee's o r d e r s dated May 2 , 1984 and May 1 6 , 1984' are 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e 
Referee's o r d e r s t h a t g r a n t e d c l a i m a n t an i n c r e a s e d d i s a b i l i t y 
award are r e v e r s e d and t h e D e t e r m i n a t i o n Order dated August 1 8 , 
1983 i s r e i n s t a t e d and a f f i r m e d . The remainder of t h e Referee's 
o r d e r s are a f f i r m e d . 

BILL M. STURTEVANT, Claimant WCB 83-07658 
Cummins, et a l . , Claimant's Attorneys March 29, 1985 
SAIF Corp Legal , Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f those p o r t i o n s o f 
Referee McCullough's o r d e r which s e t as i d e i t s d e n i a l o f 
c l a i m a n t ' s c u r r e n t l e f t l e g and back c o n d i t i o n s and awarded a 
$ 3 , 9 1 5 i n s u r e r - p a i d f ee f o r p r e v a i l i n g on t h i s denied c l a i m . I n 
h i s respondent's b r i e f , c l a i m a n t c h a l l e n g e s those p o r t i o n s o f t h e 
Referee's o r d e r which d e c l i n e d t o award i n t e r i m compensation or 
impose a p e n a l t y / a t t o r n e y ' s f e e i n c o n n e c t i o n w i t h an a d d i t i o n a l 
a g g r a v a t i o n c l a i m f i l e d i n c l a i m a n t ' s b e h a l f p o s t - h e a r i n g . 

We a f f i r m and adopt those p o r t i o n s o f t h e Referee's o r d e r 
r e l e v a n t t o the issues r a i s e d by c l a i m a n t . We a f f i r m t h a t p o r t i o n 
of t h e Referee's o r d e r which s e t a s i d e t he a g g r a v a t i o n c l a i m 
i s s u e d i n c o n n e c t i o n w i t h c l a i m a n t ' s February 1981 l e f t l e g 
i n j u r y . We modify t he Referee's award of a t t o r n e y f e e s . 

The s u b s t a n t i v e i s s u e i n t h i s case p r e s e n t s a f a i r l y 
c o m p l i c a t e d q u e s t i o n o f medical c a u s a t i o n , as noted by t h e 
Referee. I n o r d e r t o complete t h e t e s t i m o n y p r e s e n t e d by SAIF's 
med i c a l w i t n e s s , Dr. R e i l l y , i t was necessary t o ta k e h i s 
d e p o s i t i o n a f t e r t h e h e a r i n g . P o r t i o n s of Dr. R e i l l y ' s 
d e p o s i t i o n a l t e s t i m o n y , however, were addressed t o t h e i s s u e 
r a i s e d by c l a i m a n t ' s p o s t - h e a r i n g a g g r a v a t i o n c l a i m . T h i s 
a d d i t i o n a l a g g r a v a t i o n c l a i m was denied by SAIF, and SAIF's d e n i a l 
was upheld by the Referee. S e r v i c e s rendered i n c o n n e c t i o n w i t h 
t h i s p o r t i o n o f the p r o c e e d i n g , t h e r e f o r e , s h o u l d not be t a k e n 
i n t o account i n assessing a reasonable a t t o r n e y ' s f e e . 

The h e a r i n g consumed an e n t i r e a f t e r n o o n . Claimant p r e s e n t e d 
t h r e e w i t n e s s e s and e x t e n s i v e l y cross-examined Dr. R e i l l y . 
Claimant s u b m i t t e d e x t e n s i v e w r i t t e n argument i n s u p p o r t o f h i s 
c o n t e n t i o n s b e f o r e t he Referee, some o f which p r e v a i l e d , o t h e r s o f 
which d i d n o t . 

Claimant's a t t o r n e y s u b m i t t e d an a f f i d a v i t o f s e r v i c e s i n 
su p p o r t o f h i s c l a i m f o r a reasonable a t t o r n e y ' s f e e . The Referee 
s o l i c i t e d SAIF's response t o counsel's a f f i d a v i t ; none was 
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f o r t h c o m i n g . The Referee a p p a r e n t l y c o n s i d e r e d SAIF's f a i l u r e t o 
respond as a concession t h a t t h e requested f e e was r e a s o n a b l e , and 
he awarded t h e amount r e q u e s t e d . SAIF t h e r e a f t e r moved f o r 
r e c o n s i d e r a t i o n c h a l l e n g i n g t h e Referee's award as e x c e s s i v e . On 
r e c o n s i d e r a t i o n , t h e Referee r e f u s e d t o modify the award. 

The Referee i n t i m a t e d , and c l a i m a n t now argues, t h a t by 
SAIF's f a i l u r e t o respond t o t h e Referee's reque s t f o r i n p u t on 
t h e a t t o r n e y f e e i s s u e , SAIF waived i t s r i g h t t o c h a l l e n g e t h e 
amount awarded. I n a d d i t i o n , c l a i m a n t m a i n t a i n s t h a t t h e 
p o s t - o r d e r c h a l l e n g e by way of a r e q u e s t f o r r e c o n s i d e r a t i o n - i s 
p r o c e d u r a l l y improper. N e i t h e r c o n t e n t i o n i s c o r r e c t . The 
Board's r u l e s of p r a c t i c e and procedure p r o v i d e f o r 
r e c o n s i d e r a t i o n "upon the r e f e r e e ' s own motion or upon a motion by 
a p a r t y showing e r r o r , o m i s s i o n , m i s c o n s t r u c t i o n of an a p p l i c a b l e 
s t a t u t e or the d i s c o v e r y of new m a t e r i a l evidence" a t any t i m e 
p r i o r t o f i l i n g a r e q u e s t f o r r e v i e w or e x p i r a t i o n o f t h e 
s t a t u t o r y t h i r t y - d a y p e r i o d . OAR 438-07-025(1) ( f o r m e r l y OAR 
4 3 6 - 8 3 - 4 8 0 ( 1 ) ) . SAIF's request f o r r e c o n s i d e r a t i o n was t i m e l y , 
and i t assigned e r r o r i n the form of an a t t o r n e y ' s f e e which was 
c o n s i d e r e d e x c e s s i v e . C l a i m a n t s ' a t t o r n e y s f r e q u e n t l y r e q u e s t 
r e c o n s i d e r a t i o n of a Referee's award of f e e s , c l a i m i n g the award 
i s i n a d e q u a t e . There i s no reason t o conclude t h a t under our 
r u l e s of p r a c t i c e and procedure, employers and t h e i r i n s u r e r s 
s h o u l d have fewer p r o c e d u r a l r i g h t s . 

I t would have been p r e f e r a b l e f o r SAIF t o have responded t o 
t h e Referee's s o l i c i t a t i o n . I t was not o b l i g a t e d t o do so, 
however, and i t s f a i l u r e t o s t a t e a p o s i t i o n does not c o n s t i t u t e a 
waiver of the r i g h t t o c h a l l e n g e the award. Counsel's a f f i d a v i t 
i s a v e r y good i n d i c a t o r of t h e e f f o r t s expended i n c l a i m a n t ' s 
b e h a l f ; however, i t must be c o n s i d e r e d i n t h e c o n t e x t o f the u s u a l 
range of a t t o r n e y fees awarded f o r p r e v a i l i n g on denied c l a i m s . 

C o n s i d e r i n g the e f f o r t s expended, as evidenced i n p a r t by 
c o unsel's a f f i d a v i t , and t h e r e s u l t s o b t a i n e d i n c l a i m a n t ' s 
b e h a l f , we do not b e l i e v e t h a t the e x t r a o r d i n a r y fee awarded by 
t h e Referee i s j u s t i f i e d . See g e n e r a l l y OAR 438-47-020(1); 
438-47-010(2). The r e c o r d , however, does evidence counsel's 
e n t i t l e m e n t t o a fee i n excess of t h a t w a r r a n t e d f o r p r e v a i l i n g on 
the "average" denied c l a i m . 

ORDER 

The Referee's o r d e r s dated A p r i l 25, 1984 and May 24, 1984 
are m o d i f i e d i n p a r t . Those p o r t i o n s which awarded c l a i m a n t ' s 
a t t o r n e y $3,915 as a reasonable a t t o r n e y ' s f e e f o r p r e v a i l i n g on a 
denied a g g r a v a t i o n c l a i m are m o d i f i e d , and i n l i e u of t h e 
Referee's award c l a i m a n t ' s a t t o r n e y i s awarded $2,000. The 
r e m a i n i n g p o r t i o n s of the Referee's o r d e r s are a f f i r m e d . 
C laimant's a t t o r n e y i s awarded $750 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 
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JUAN ALONZO., Claimant WCB 81-09123 
A l l e n , et a l . , Claimant's Attorneys February 20, 1985 
Rankin, et a l . , Defense Attorneys Order of Abatement 

The Board has r e c e i v e d t h e e m p l o y e r ' s mot ion f o r abatement 
and r e c o n s i d e r a t i o n of our O r d e r on Rev iew d a t e d J a n u a r y 2 5 , 1985 . 

I n o r d e r to a l l o w s u f f i c i e n t t ime to c o n s i d e r t h e m o t i o n , t h e 
above r e f e r e n c e d Board o r d e r i s a b a t e d . Any p a r t y i n o p p o s i t i o n 
to t h e mot ion i s r e q u e s t e d to f i l e a r e s p o n s e to t h e mot ion w i t h i n 
t e n d a y s . The r e q u e s t f o r o r a l argument i s d e n i e d . OAR 
4 3 8 - 1 1 - 0 1 0 ( 2 ) . 

I T I S SO ORDERED. 

DALE A. MI KOLAS, Claimant. WCB 84-00698 
Michael B. Dye, Claimant's Attorney March 1, 1985 
SAIF Corp Lega l , Defense Attorney Order of Abatement 

The Board has r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n 
of our Order on Review dated January 3 1 , 1 9 8 5 . I n o r d e r t o a l l o w 
s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above r e f e r e n c e d Board 
o r d e r i s abated. The p a r t y opposing t h e motion i s re q u e s t e d t o 
f i l e a response t o the motion w i t h i n 10 days. 

IT IS SO ORDERED. 

EDWARD 0. MILLER, Claimant WCB 79-03231 & 83-02511 
Bloom, et a l . , Claimant's Attorneys February 28, 1985 
Rankin, et a l . , Defense Attorneys Order of Abatement 
Roberts, et a l . , Defense Attorneys 

The Board has r e c e i v e d c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n 
or c l a r i f i c a t i o n o f our Order on Review dated February 2 2 , 1 9 8 5 . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o f u l l y c o n s i d e r t h e 
m o t i o n , t h e above r e f e r e n c e d Order on Review i s hereby abated. 
Opposing p a r t i e s a re requested t o submit a response t o c l a i m a n t ' s 
motion w i t h i n 15 days from t h e m a i l i n g date o f t h i s o r d e r . 

IT IS SO ORDERED. 

EDWARD 0. MILLER, Claimant Own Motion 82-0210M 
Bloom, et a l . , Claimant's Attorneys February 28, 1985 
Rankin, et a l . , Defense Attorneys Own Motion Order of Abatement 
Roberts, et a l . , Defense Attorneys 

The Board has r e c e i v e d c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n 
or c l a r i f i c a t i o n o f our Own Motion Order dated February 2 2 , 1 9 8 5 . 

I n o r d e r t o a l l o w s u f f i c i e n t time t o f u l l y c o n s i d e r t h e 
mo t i o n , t h e above r e f e r e n c e d Own Motion Order i s hereby abated. 
Opposing p a r t i e s a re requested t o submit a response t o c l a i m a n t ' s 
motion w i t h i n 15 days from the m a i l i n g date o f t h i s o r d e r . 

IT IS SO ORDERED. 
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ERWIN R. MUSTOE, Claimant WCB 76-00610 & 78-04474 
Emmons, et a l . , Claimant's Attorneys March 22, .1985 
Lindsay, et a l . , Defense Attorneys Order of Abatement 

The i n s u r e r r e q u e s t s t h a t t h e Board r e c o n s i d e r i t s Order on 
Review i s s u e d February 21, 1985. I n order t o a l l o w s u f f i c i e n t 
t i m e t o f u l l y c o n s i d e r t h e i n s u r e r ' s r e q u e s t , t h e a f o r e s a i d o r d e r 
i s hereby abated. Claimant i s requested t o f i l e a response t o t h e 
i n s u r e r ' s request w i t h i n t e n days of the date o f t h i s o r d e r . 

IT IS SO ORDERED. 

LEOKADIA W. PIWOWAR, Claimant WCB 82-09391 
Francesconi & Cash, Claimant's Attorneys January 17, 1985 
Cummins, et a l . , Defense Attorneys Order of Abatement 

The Board has r e c e i u e d c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n 
of our Order on Reuiew dated January 9, 1985. 

I n o r d e r t o a l l o w s u f f i c i e n t time t o co n s i d e r t he m o t i o n , the 
aboue-noted Board o r d e r i s abated, and the s e l f - i n s u r e d employer 
i s r e q u e s t e d t o f i l e a response t o the motion w i t h i n t e n days. 

IT IS SO ORDERED. 

DONALD W. WILKINSON, Claimant WCB 83-09551 
R o l l , et a l . , Claimant's Attorneys March 13, 1985 
Macdonald, et a l . , Defense Attorneys Order of Abatement 

The SAIF C o r p o r a t i o n has requested t h a t we mo d i f y our Order 
on Review i s s u e d February 27, 1985 t o p e r m i t i t t o o f f s e t 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s p r e v i o u s l y p a i d a g a i n s t the 
permanent t o t a l d i s a b i l i t y award b e n e f i t s due pur s u a n t t o our 
p r e v i o u s o r d e r . We t r e a t SAIF's request as a request f o r 
r e c o n s i d e r a t i o n of our p r i o r o r d e r . 

I n o r d e r t o a l l o w s u f f i c i e n t time t o f u l l y c o n s i d e r SAIF's 
r e q u e s t , t h e a f o r e s a i d o r d e r i s hereby abated. Claimant i s 
requested t o f i l e h i s response t o the re q u e s t w i t h i n t e n days from 
the d a t e o f t h i s o r d e r . 

IT IS SO ORDERED. 

CLARK H. WILLARD, Claimant WCB 83-00576 
Evohl F . Malagon, Claimant's Attorney March 18, 1985 
Cowling & Heyse l l , Defense Attorneys Order of Abatement 

The Board has r e c e i v e d t h e e m p l o y e r / i n s u r e r ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n of our Order on Review dated February 28, 1985. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e 
above noted Board o r d e r i s abated and c l a i m a n t i s r e q u e s t e d t o 
f i l e a response t o the motion w i t h i n f i f t e e n days. 

IT IS SO ORDERED. 
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IN T H E C O U R T OF A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Michael R. Harman, Claimant. 

H A R M A N , 
Petitioner, 

IN
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , 
Respondent. 

(82-02979 & 82-03232; CA A31630) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 3,1984. 

Mike Stebbins, North Bend, argued the cause for peti
tioner. With him on the brief was Hayner, Waring, Stebbins & 
Coffey, North Bend. 

Darrell E . Bewley, Appellate Counsel, Salem, argued the 
cause for respondent. On the brief were Dave Frohnmayer, 
Attorney General, James E . Mountain, Jr., Solicitor General, 
and Donna Parton Garaventa, Assistant Attorney General, 
Salem. 

Before Gillette, Presiding Judge, and Warren and Young, 
Judges. 

G I L L E T T E , P. J . 

Reversed and remanded with instructions to award perma
nent total disability. 

726 Harman v. SAIF 

GILLETTE, P. J. 
Claimant petitions for review of a Workers' Compen

sation Board order which awarded him 40.5 degrees for 35 
percent loss of his left ankle but denied his claim for perma
nent total disability. We find that claimant meets the stat
utory criteria for permanent total disability and therefore 
reverse. 

i 
Claimant's first industrial injury came in the early 

1970's when some metal fell on him while he was working in 
Nevada, injuring his back. He underwent two laminectomies 
and disc removals. He continued to have back pain, with four 
or five major flareups a year, but was otherwise able to control 
it adequately and work at fairly vigorous activities. Some of 
his work was apparently beyond what his Nevada physicians 
advised. His control of back pain decreased in recent years. As 
a result of his back condition he can now sit or stand for only 
short periods without change and can drive a car for only 45 
minutes without a break. Claimant is in his mid-50's, has a 
high school education, was trained as a mechanic in the Army 
and has been a mechanic all his working life. 

Claimant was injured again in July, 1979, while 
working for Pape Brothers in Coos Bay. While he was trying 
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to pry a roller frame on a caterpillar tractor track, he slipped 
and fell backwards, landing on his ankle and breaking it. The 
break healed satisfactorily, but the joint was permanently 
damaged and became arthritic as a result of the injury. 
Claimant now uses a special ankle brace and is severelly 
limited in his ability to walk, particularly any distance. 

Because of claimant's limitations, he was unable to 
return to his former position as a mechanic with Pape 
Instead, Pape created a special job for him, a combination of 
bench repairman, tool room superintendent and parts runner. 
Pape built a tool room/work station for claimant at a cost of 
almost $10,000, which the Workers' Compensation Depart
ment paid. The work station required a special chair, which 
allowed claimant to stand up or sit down as necessary. Pape 
hired him for the position under a Workers' Compensation 
Department wage subsidy plan. The Department paid a 
declining percentage of claimant's first year wages. His treat
ing physician's opinion was that claimant was unable to do 
any work beyond that required for this specific job. Claimant 
Cite as 71 Or App 724 (1984) 727 

worked for about 11 months. Pape then laid him off for 
economic reasons. Several months later, while he was still laid 
off, Pape terminated him, because it had received garnish
ments against him in violation of its garnishment policy.1 

Claimant received unemployment benefits for a year 
after his layoff, continuing until a week before the hearing in 
this case. During that time he sought work in the parts 
departments of a number of businesses. At most of the places 
where he inquired he was not allowed to fill out a formal 
application; at all places he was told that there was no work 
available. It is not clear from his testimony whether the 
businesses had no parts work available at all or whether they 
had no work claimant could do, given his physical limitations. 
It is highly unlikely that claimant could physically perform a 
typical parts job in light of his restrictions on bending at the 
waist, lifting, walking and standing for extended periods. 

ORS 656.206(1)(a) provides: 
" 'Permanent total disability' means the loss, including 

preexisting disability, of use or function of any scheduled or 
unscheduled portion of the body which permanently incapaci
tates the worker from regularly performing work at a gainful 
and suitable occupation. As used in this section, a suitable 
occupation is one which the worker has the ability and the 
training or experience to perform, or an occupation which the 
worker is able to perform after rehabilitation." 

Claimant is permanently totally disabled under this defini
tion. He was able to work, despite his recurring back pain, 
before his ankle injury largely as a result of his strong 
motivation. After the injury he was able to work only because 
his continuing strong motivation was combined with a job and 
a work station carefully (and especially) tailored to his specific 
physical needs and because there was state money available to 
pay for that work station and to underwrite his wages. 

1 ORS 23.185(5) provides: 

"No employer shall discharge any person for the reason that the person has 
had earnings garnished." 

The parties could not raise any issue in this proceeding about the propriety of the 
discharge. on i 



Claimant's vocational counsellor stated that, had it 
not been for that special job, claimant would have been 
728 Harman v. SAIF 

virtually unemployable without extensive retraining. She 
believed that, even then, his age would have made it very 
difficult to find another employer willing to hire him. Claim
ant is ineligible for further retraining or subsidized employ
ment because of what he received while with Pape His 
condition is the result of the progression of his Nevada-
compensable back injury, the permanent ankle loss due to his 
Oregon-compensable ankje injury, the limitation of his pre
vious training and experience to jobs which he is no longer 
physically able to perform and the lack of other jobs which he 
could physically perform. There is no "suitable occupation" 
available. He is permanently and totally disabled. 

Reversed and remanded with instructions to award 
permanent total disability. 
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YOUNG, J. 
The issue in this workers' compensation case is which 

of four employers (Ceco Corporation, Cotter & Company, 
Mitchell Bros. Truck Lines, or WNI, Inc.) is responsible for 
claimant's herniated lumbar disc and resulting surgery. The 
referee decided that the work conditions at claimant's last 
employer, WNI, Inc., constituted a new injury which mate
rially contributed to claimant's condition. The Board 
reversed, finding that claimant's condition resulted from an 
aggravation of a low back injury in July, 1978, while he worked 
for Ceco Corporation (Ceco), and that Ceco and its insurer are 
responsible.1 On de novo review we affirm. 

Claimant injured his back in July, 1978, while 
employed by Ceco as a carpenter. Dr. Baldwin diagnosed acute 
low back strain. In September, 1978, claimant was treated by 
Dr. Gritzka, an orthopedist, whose initial diagnosis was "sub
acute lumbosacral strain with left radiculopathy. Possible 
herniated disc." Dr. Gritzka later explained his diagnosis: 

"I felt that the patient possibly had a herniated lumbar 
disc. I felt such a herniation might be in its earlier incipient 
stages, but did not feel that the patient had developed a 
frankly herniated disc." 

In February, 1979, claimant was examined by Dr. Langston, 
who diagnosed lumbar strain and degenerative disc disease at 
L4-5. In November, 1980, x-rays showed an estimated 50 
percent narrowing at L4-5 with mild degenerative spurring 
and scoliosis. In November, 1980, Dr. Pasquesi examined 
claimant and diagnosed "chronic lumbar instability with 
probable degenerative disc disease with some sciatic radiation 
in the left leg." On November 28, 1980, a determination order 
awarded 20 percent permanent partial disability, which was 
increased to 27 percent by stipulation on May 15, 1981. 

Claimant was retrained as a truck driver and worked 
for Cotter & Company from December, 1980, until September, 
1981. His job included driving and loading and unloading 
freight. He reported chronic back pain but lost no time from 
work. He then worked for Mitchell Bros, from October, 1981, 

Cite as 71 Or App 782 (19ag) 785 

to February, 1982. That job required him to lift, tie down and 
remove heavy tarps covering the freight. He continued to 
experience low back pain, but again he lost no time from work. 
On April 28,1982, claimant went to work for WNI. Claimant's 
job did not include loading and unloading, except for one 
instance in which he helped his partner unload items weighing 
5 to 35 pounds. There was no change in his back symptoms. 
On May 17, 1982, his truck was being loaded with doors. He 
did no lifting, but he was required to do "some bending and 
stooping" in order to inventory the load. The loading dock 
where he stood vibrated when forklifts passed over it. About 
mid-morning his leg began to tingle and his back pain 
increased. Claimant went to a hospital emergency room, and 
Dr. Joseph diagnosed back strain. On June 2, 1982, a C A T 
scan revealed either an "excessive bulging of the annulus or 

1 The referee and the Board determined that the evidence was insufficient to 
assign responsibility to Cotter & Company and Mitchell Bros. Truck Lines and we 
agree. _ 3 Q 3 _ 



small central herniation at the L4-5 disc level." Claimant was 
then briefly hospitalized. On discharge, Dr. Gritzka noted that 
claimant had a "possibly minimally bulging disc in the lum
bosacral area." Surgery was performed on October 27, 1982, 
and revealed a minor herniation. The amount of disc material 
removed was "not very impressive." 

On appeal, Ceco argues that the Board misapplied 
Boise Cascade Corp. v. Starbuck, 296 Or 238, 675 P2d 1044 
(1984). Ceco contends that Starbuck expressly mandates that 
prima facie liability for disability following successive work-
related injuries be placed on "the last employer whose condi
tions of employment might have caused the disability." 
(Emphasis supplied.) Claimant argues that liability remains 
with the last employer, unless preponderating evidence shows 
that the disability was caused solely by previous work injuries 
and that subsequent employment conditions did not contrib
ute, even slightly, to the disability. 

In cases of successive injury "where a compensable 
injury at one employment contributes to a disability occurring 
during a later employment involving work conditions capable 
of causing disability, but which did not contribute to the 
disability, the first employer is liable." Boise Cascade Corp. u. 
Starbuck, supra, 296 Or at 244. Whether or not the work 
conditions at the later employment contributed to disability is 
a question of fact. Boise Cascade Corp. v. Starbuck, supra, 296 
Or at 244-45. The "last injurious exposure" rule operates to 
place liability on the last employer if "the trier of fact is 
786 CECO Corp. v. Bailey 

convinced that the disability was caused by successive work-
related injuries but is unconvinced that any one employment 
is the more likely cause of the disability." Boise Cascade Corp: 
v. Starbuck, supra, 296 Or 245. If the trier of fact is convinced 
that the disability was caused by the earlier injury, then the 
liability for the injury remains with the first employer and the 
rule has no effect. Boise Cascade Corp. v. Starbuck, supra. 

The referee'found WNI responsible, because claim
ant's back condition significantly worsened after May 17, 
when claimant was working for WNI. The Board disagreed 
and found Ceco responsible for an aggravation of the 1978 
injury. The Board concluded: 

"[Claimant sustained a low back injury in 1978 which was 
diagnosed to be a developing disc rupture, constant unremit
ting pain from the time of claim closure in late 1980 until 
1982, and no good history of any newer incident. There is no 
objective evidence that claimant's employment with Cotter, 
Mitchell Bros, or WNI actually contributed to claimant's 
condition." 

We agree with the Board. Considering all the medical 
evidence and claimant's testimony that he had unremitting 
and chronic back pain following the 1978 injury, we are 
convinced that the most likely cause of claimant's disability is 
the 1978 interstitial tear in the annulus fibrosis, which gradu
ally degenerated into a minor herniation. 

Affirmed. 
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Cite as 71 Or App 825 (1984) _827 

N E W M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board that affirmed the referee's denial of 
compensability of his occupational disease claim for hearing 
loss due to prolonged exposure to noise. We reverse. 

Beginning in 1954, claimant worked for 28 years for 
Forest Fiber Products Company at its hardboard (or 
"masonite") manufacturing plant. He worked for approx
imately the first 16 years in the treatment department and the 
remaining years as a maintenance employe. He filed his claim 
when he retired in 1982 at the age of 61. The treatment 
department trimmed hardboard with saws and coated, baked 
and rehumidified it. The saws, motors and fans made a 
constant loud noise. Brushes, which made a constant loud, 
high-pitched noise, then buffed the board. Claimant stood 
next to the buffing machine for the better part of every 
working day for 16 years. As a maintenance employe, begin
ning in 1970, claimant worked throughout the mill, including 
the trimming area, which was in an open floor containing 
saws, sanders and planers. Initially the machinery was 
unenclosed and made "screaming" noises. Claimant "set up" 
the equipment daily and adjusted it for thickness variations. 

Commencing in the early 1970's, the employer pro
vided earplugs and earmuffs. Claimant often did not use them, 
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because he needed to hear the machinery to determine if it was 
running properly. In the early 1970's employer also began to 
box in some of the major machinery with noise enclosures. It 
completed that program in approximately 1979. Employer 
sought to meet Occupational Safety and Health Administra
tion standards of an eight-hour time-weighted average noise 
exposure of under 90 decibels. By 1982, all but one work 
station at the plant met those standards, which allow excess 
noise providing the average is maintained. The employer 
continued to require earplugs and noise mufflers in a number 
of plant areas. 

Claimant first noticed his loss of hearing after the 
mid-1960's. He had had no hearing problems when he began 
working at the plant in 1954. His wife testified that she 
noticed 10 to 15 years ago that claimant had difficulty hearing 
her speak and that his hearing difficulty was particularly 
828 Ford v. SAIF 

evident if there was more than one source of sound. Claimant 
did not miss any work as a result of his hearing difficulty. 

On January 6, 1976, claimant first consulted Dr. 
Hodgson concerning the hearing loss. On September 7, 1982, 
the doctor wrote to insurer: 

"I first saw Mr. Ford on January 6, 1976. He stated that 
his hearing had been decreasing for the past eight to ten years. 
He had no past history of ear infections but stated that he 
worked around a moderate amount of noise. He had been on 
no medication and had had no ringing in his ears. At that 
time, he was fifty-four and was wondering why his hearing 
was decreasing and wanted it evaluated. I did not go into the 
exposure to noise other than his work since there was not a 
question of litigation at that time. 

"The ear, nose and throat examination was completely 
normal. The audiometric examination showed a moderately 
higher frequency sensory neuro hearing loss in both ears of 
about equal degrees reaching eighty decibels at two thousand 
cycles and improving a little in the higher frequencies. 

"I told Mr. Ford that I thought he had a hearing loss in the 
inner ear, most likely due to noise exposure since he had 
worked around a moderate amount of noise. I, again, did not 
go into any questioning of his noise exposure at home or any 
other place, but it would be impossible to differentiate 
between noise exposure at work and that in his home or 
recreational areas if there is no sound level testing. 

"I tested Mr. Ford again on April 10,1979, and his hearing 
had stayed about the same on that test. His symptoms had 
changed not at all during the period. He was tested again on 
October 21, 1980, and again, his hearing had not changed 
significantly. 

"I last tested him on October 27,1981, and his hearing had 
decreased somewhat in the one thousand cycle range from 
thirty to thirty-five decibels. Also there was a slight increase 
at two thousand cycles, but I do not feel that this was 
particularly significant. 

"In answer to your questions, the most likely cause for Mr. 
Ford's hearing loss is due to noise exposure. It is impossible to 
differentiate between that obtained at work and that obtained 
elsewhere. His curve is very typical of a person in noise 
exposure. Without the background noise level readings using 
octave ban analyzers and decibel meters, it would be impossi
ble to tell whether he is exposed to hazardous noise which is 
now considered to be ninety decibels for eight hours as a cause 
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of his hearing loss. There is [sic] no pre-disposing factors that 
I can determine that would add to this impression. 

"As to his treatment, his hearing is decreasing to the point 
where I feel that in the not-too-distant future, he may need to 
consider a hearing aid. I did advise him that he should be 
wearing noise protection when he is exposed to hazardous 
noise, either at work or in any other situation. Normally we 
run into hazardous noise in the home in the use of power saws 
and other power equipment. Some people also do a fair 
amount of shooting which is also a source of noise exposure. 
Again, I did not go into detail with Mr. Ford on this point." 

Claimant consulted Dr. Korn in November 1976. He 
wrote that claimant "has worked in [a] noisy shop for years." 
He diagnosed a "noise-induced hearing loss." After claimant 
filed the claim, the Portland Center for Hearing and Speech 
tested him. Its September 20, 1982, report to insurer stated: 

"Mr. Ford presented a mild to moderately severe sen
sorineural loss in the mid and high frequencies. The loss had a 
sloping and slightly notched configuration. This pattern 
would be consistent with a history of long-term exposure and 
presbycusis.11' 

"Mr. Ford's primary source of noise exposure appears to 
have been at Forest Fiber Products; however, it seems he also 
had significant exposure in his previous employment and the 
military. Unfortunately, as there was no pre-employment 
hearing test it is not possible to determine how much, if any, 
of the loss was pre-existent to his employment at Forest Fiber 
Products. 

"The percentage of hearing impairment, calculated with a 
correction factor for presbycusis, was 18.74% right, 20.4% 
left, and 18.94% binaural." 

The referee held that claimant's filing was untimely. 
ORS656.807U):2 

830 Ford v. SAIF 

"By claimant's testimony, he sought medical services in 
1976 because he felt his exposure to noise at work had caused a 
hearing loss. Dr. Hodgson confirmed claimant's suspicion 
about his hearing loss and, only knowing of claimant's 
exposure to noise from his work environment, told claimant it 
was most likely due to this noise. In the context in which it 
was given, this information was sufficient for claimant to 
know he was suffering from an occupational disease, even 
though the specific wor4s may not have been used. Claimant 
had a duty to file his claim within 180 days, which he did not 
do. Had he done so, noise level tests could have been con
ducted to establish the degree of exposure. Eight years later, in 
1982, it became impossible to acquire this information. Lack 
of this information was prejudicial to the employer's position. 
I find that claimant is barred from filing his claim at this late 
date." 

1 Presbycusis is a "loss of ability to perceive or discriminate sounds as a part of the 
»*ing process; the pattern and age of onset may vary." Stedman's Medical Dictionary 
(iird ed 1976). 

1 O R S 656.807(1) provides: 

"Except as otherwise limited for silicosis, asbestosis and asbestos-related 
diseases, all occupational disease claims shall be void unless a claim is filed with 
the insurer or self-insured employer within five years after the last exposure in 
employment subject to the Workers' Compensation Law and within 180 days from 
the date the claimant becomes disabled or is informed by a physician that the 
claimant is suffering from an occupational disease whichever is later." 
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The referee also ruled that claimant had not carried his 
burden of proof that the noise level at his work caused his 
hearing loss: 

"While Dr. Hodgson and the audiologist [Wendy 
Ainsworth, M.S., of the Portland Center for Hearing & 
Speech] relate claimant's hearing loss was most likely due to 
noise exposure, neither, without comparable noise level test
ing would attempt to differentiate between claimant's differ
ing exposures. There is no medical opinion that causally 
relates claimant's hearing loss to his employment. Besides 
this apparent lack of required medical causation evidence, 
there is also no evidence that the noise level at claimant's 
place of employment exceeded the standard of 90 DBA level 
which is felt to be safe. Claimant has not carried his burden of 
proof." 

The Board affirmed the referee without opinion. 

Claimant assigns as error that the Board affirmed the 
referee's ruling that the claim was barred as untimely filed. 
Claimant argues that neither Dr. Korn nor Dr. Hodgson said 
directly that his hearing loss was the result of noise exposure 
at the plant. He testified, "They just wouldn't come right out 
and tell me what caused this." We agree with the referee that 
on January 6, 1976, Dr. Hodgson gave claimant sufficient 
information for him to know that he was suffering from an 
occupational disease. Claimant did not file within 180 days of 
that date. See ORS 656.807(1). On the other hand, we do not 
Cite as 71 Or App 825 (1984) 831 

agree that the claim was barred, because the employer was not 
prejudiced by the delay. 

ORS 656.265(4) (a) provides that failure to give notice 
as required by that section bars a claim unless, among other 
things, "the insurer or self-insured employer has not been 
prejudiced by failure to receive the notice." In Inkley v. Forest 
Fiber Products Co., 288 Or 337, 347, 605 P2d 1175 (1980), the 
court held that ORS 656.265(4) is applicable to occupational 
diseases claims. See also Hayes-Godt v. Scott Wetzel Services, 
71 Or App 175, P2d _ (1984). * The burden of proving 
prejudice is on the employer. Inkley v. Forest Fiber Products 
Co., supra, 288 Or at 348. That some time has passed and that 
the employer claims it has been prejudiced is not sufficient. 
Raifsnider v. Caveman Industries, Inc., 55 Or App 780, 784, 
639 P2d 1298 (1982). The referee found that the employer was 
prejudiced because, if an earlier notice had been given, "noise 
level tests could have been conducted to establish the degree of 
exposure. Eight years later, in 1982, it became impossible to 
acquire this information." Employer's safety coordinator, 
however, testified that noise level tests were taken at the plant 
between 1970 and 1982, but that he did not know where those 
records were. The employer failed to locate the test results and 
introduce them at the hearing. Insurer did not carry its burden 
of proof that the employer was prejudiced by the passage of 
time. 

As in Hayes-Godt v. Scott Wetzel Services, supra, 71 Or App at 179 n 2, we do 
nut accept the argument of insurer that the Supreme Court blindly relied on our earlier 
decision in Cronquist LK SA/F. 25 Or App 27, 547 l'2d 1374, rev den (1976), and failed 
lo consider the changes in the statute when it held in Inkley v. Forest Fiber Products 
Co., supra, that O R S 656.265(4) is applicable to occupational disease claims. 
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Petitioner also argues that the Board erred when it 
affirmed the referee's ruling that claimant did not carry his 
burden of proof that his hearing loss was causally related to 
his employment. Insurer responds that claimant has not 
established that his work exposure at the plant was the major 
contributing cause of his hearing loss, a point the referee did 
not discuss directly. Insurer asserts that there was no pre-
employment hearing test to determine how much, if any, of 
claimant's hearing loss existed before 1954. Dr. Hodgson 
stated that he did not inquire into claimant's exposure to noise 
other than at his work and stated that "it would be impossible 
832 Ford v. SAIF 

to differentiate between noise exposure at work and that in his 
home or recreational areas if there is no sound level testing." 

Certainty is not the required degree of proof for a 
claim under the Workers' Compensation Law. See Hutcheson 
v. Weyerhaeuser, 288 Or 51, 55, 602 P2d 268 (1979). The 
evidence shows that claimant suffered a hearing loss due to 
noise exposure, that he had no hearing problem when he 
started to work at the employer's plant in 1954 and that he did 
not begin to experience symptoms until the last half of the 
1960's. During his many years of work at the plant, he Was 
regularly exposed to high levels of noise. There is no evidence 
that he was exposed to abnormal noise off the job. The 
preponderance of evidence, therefore, shows a causal rela
tionship between claimant's hearing loss and the workplace. 

The evidence further establishes that the noise at the 
plant between 1954 and 1982 was the major contributing cause 
of claimant's hearing loss. Insurer questioned witnesses about 
the possible contibutory effects of claimant's exposure to 
noise at home or while hunting, or before 1954 in the military 
or other employment. There is, however, no evidence that 
claimant was exposed to excessive noise at home or while 
hunting or that he suffered any loss of hearing because of 
noise exposure in the military or in prior employment. The 
evidence also shows that claimant had no hearing impairment 
when he began to work at the employer's plant in 1954 and 
only noticed a hearing loss over a decade later. Although there 
is evidence that the pattern of claimant's hearing loss is 
consistent with presbycusis, claimant's pattern of hearing loss 
is also consistent with his long-term exposure to noise at the 
employer's plant. We find that claimant proved that his 
exposure to noise at his employment was the major contribut
ing cause of his hearing loss. 

Reversed and remanded with instructions to accept 
the claim. 
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P E R C U R I A M 

Affirmed. 

Cite as 72 Or App 10 (1985) 11 

P E R C U R I A M 

In this workers' compensation case, claimant seeks 
judicial review of an order of the Workers' Compensation 
Board that affirmed a referee's decision denying him 
unscheduled permanent partial disability for his shoulder 
condition. The referee apparently believed, incorrectly, that 
only medical evidence could support a finding of permanent 
disability. On de novo review of both the medical and lay 
evidence, we find that claimant has failed to sustain his 
burden of proving that his shoulder disability is permanent. 

Affirmed. 

-310-



12 February 6, 1985 No. 45 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Dena G. McGehee, Claimant. 

, J E L D - W E N , INC., 
Petitioner, 

v. 
M c G E H E E et al, 

Respondents. 
(81-10062, 83-07112; CA A32671) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 5,1984. 

Brian L . Pocock, Eugene, argued the cause and filed the 
brief for petitioner. 

Robert L . Chapman, Medford, argued the cause and filed 
the brief for respondent, Dena G. McGehee. 

Gilah Tenenbaum, Beaverton, argued the cause for 
respondents Wausau Insurance Company and Lumoco. On 
the brief was David O. Home, Beaverton. 
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Judges. 

J O S E P H , C. J . 

Affirmed. 
J O S E P H , C . J . 

Jeld-Wen, Inc., seeks review of an order of the Work
ers' Compensation Board which held that it, and not a 
subsequent employer, is responsible for claimant's compensa
ble condition. Jeld-Wen argues that the Board erred in hold
ing that it was barred from denying the aggravation claim that 
it had earlier accepted. We affirm. 

Claimant suffered a compensable injury at Jeld-Wen 
on October 10, 1979. After she had returned to work, she was 
laid off and was unemployed for some time. In August, 1980, 
she began working at Lumoco, which was insured by Wausau. 
Her back condition worsened in April, 1981, without any 
specific incident having occurred at Lumoco. On August 28, 
1981, Jeld-Wen accepted an aggravation claim and paid bene
fits for a year and a half. On March 25,1983, Jeld-Wen denied 
the claim retroactively to April 17, 1981, on the basis that 
Lumoco was responsible for claimant's condition. After 
receiving Jeld-Wen's denial, claimant filed a claim against 
Lumoco, which denied it on July 29, 1983. Both employers 
concede compensability. The only issue is which is responsible 
for benefits. 

The Board held that Jeld-Wen's acceptance of the 
aggravation claim and payment of benefits barred it from later 
denying the claim, citing Bauman v. SAIF, 295 Or 788, 670 
P2d 1027 (1983). Jeld-Wen argues that Bauman only applies 
when compensability is in issue and not when the only issue is 
responsibility, as in this case. 
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In Bauman, the Supreme Court gave three basic 
policy reasons, in addition to its readings of relevant statutory 
language, which provided the foundation for its holding:1 

retrospective denials add instability to the system; the parties 
would potentially encounter difficulties of proof resulting 
from the passage of time; and speedy final resolution of claims 

Cite as 72 Or App 12 (1985) 15 

is important to the system. Those considerations are as 
weighty in claims involving responsibility as in those involv
ing compensability. Proof problems that could result from the 
passage of time and the impact on the system from delay are 
the same, regardless of whether the dispute is between 
employers or more directly involves a claimant. Moreover, 
stability is at least as likely to be impaired by denials in 
responsibility cases long after acceptances. 

- If an employer is allowed to accept a claim and pay 
benefits for a substantial period of time (like the year and a 
half in this case) and then deny the claim, a claimant would be 
placed in a threatened position. Even though she has an 
accepted claim as to one employer, she would be required to 
make protective claims against all other employers who might 
be responsible to protect against the eventuality that the 
employer who has accepted the claim will later deny and she 
will lose any chance for compensation. If she makes a claim 
against a second employer and it denies the claim, the claim
ant will not be able to rely on the fact that she has an allowed 
claim against another employer but would be required to 
appeal, even though she has nothing immediately to gain if the 
denial were overturned. Not to pursue alternate claims could 
well prove fatal to any compensation. The resulting costs of 
time and resources for claimants, attorneys, employers, insur
ers and the whole system is obvious. 

It would be possible to create a rule that, whenever a 
claimant is subject to the described risk, an employer would be 
barred from a denial after acceptance but, if the claimant is 
not at risk, no bar would exist. However, given the time limits 
for claimants to make claims or appeal denials, that rule would 
affect few cases and would not contribute to the stability and 
certainty of the compensation system. We see nothing in the 
Supreme Court's opinion in Bauman or in the nature of 
responsibility issues as opposed to compensability issues that 
persuades us to hold that the Bauman rule is not equally 
applicable in a responsibility dispute between employers. We 
therefore agree with the Board that Bauman applies to this 
case and that Jeld-Wen, having accepted the aggravation 
claim and paid benefits, is now barred from denying responsi
bility. 

Affirmed. 

1 The Supreme Court has recently clarified the Bauman rule to the effect that an 
employer may not deny a claim after it has been accepted unless the denial is issued 
within 60 days after notice of the claim. Wheeler v. Boise Cascade, 298 Or 452, 
P2d (1985). Jeld-Wen's reliance on SAIF v. Matthews, 66 Or App 175, 672 P2d 
380 (1983), as being a modification of Bauman, is wholly without substance. That was 
not a retrospective ("backup") denial situation. It was a straightforward responsibility 
dispute. See Parker v. North Pacific Insurance Co., 66 Or App 118, 672 P2d 1248 
(1983), rev den 296 Or 536 (1984). 
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16 February 6, 1985 No. 46 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Howard Dean, Claimant. 

D E A N , 
Petitioner, 

v. 
S A I F C O R P O R A T I O N , 

Respondent. 

(82-05128; CA A31562 (Control), A32495) 

Judicial Review from Workers' Compensation Board. 
On petitioner's petition for reconsideration filed December 

11,1984. Order of dismissal filed November 9,1984. 

James L . Edmunson, Evohl F . Malagon, and Malagon & 
Associates, Eugene, for petition. 

Before Warden, Presiding Judge, Joseph, Chief Judge, and 
Van Hoomissen, Judge. 

J O S E P H , C. J . 

Reconsideration granted; dismissal of petition for judicial 
review affirmed. 

18 Dean v. SAIF 

J O S E P H , C . J . 

Claimant petitions for reconsideration of an order 
which dismissed his petition for judicial review of an order of 
the Workers' Compensation Board. We allow reconsideration, 
grant reconsideration and affirm the dismissal. 

The Board's order gives the following facts regarding 
claimant's condition: 

"Claimant suffered a compensable injury to his neck, left 
shoulder and left arm on November 15, 1979. On November 
29, 1979 a cervical laminectomy and discectomy was per
formed. About the time of the surgery, a mass was detected 
near claimant's left collarbone. This mass has continued 
without a clear diagnosis, and apparently is the major cause of 
claimant's continuing problems." 

Claimant has continued to suffer pain. In August, 1981, the 
treating physician found him to be medically stationary. 

The referee found that the claim had been pre
maturely closed, and S A I F requested review by the Workers' 
Compensation Board, which, with one member dissenting, 
reversed the referee on the issue of premature closure and 
remanded the case for determination of extent of disability. 
Claimant then petitioned for judicial review in this court and 
filed a brief claiming that the Board had erred in finding him 
to be medically stationary. We granted SAIF's motion to 
dismiss the appeal on the ground that that issue is not 
separately appealable under Jones v. SAIF, 49 Or App 543, 
619 P2d 1342 (1980). 
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Claimant argues that, if he must wait until the extent 
of disability is determined to have the issue of whether he is 
medically stationary resolved, his case will be unnecessarily 
prolonged, because his being medically stationary is a precon
dition to extent of disability being determined. As authority 
for separate consideration of the closure issue on appeal, 
claimant relies on Price v. SAIF, 296 Or 311, 675 P2d 479 
(1984), where the claimant had suffered a compensable back 
injury and then developed a heart problem, which he alleged 
was caused by the back injury. The Board found the heart 
condition noncompensable, and the Supreme Court approved 
judicial review of that issue while the issue of extent of 
disability from the back injury was still pending below. 

Cite as 72 Or App 116 (1985) 19 

Although Price allowed an appeal of one element of a 
claim, that appeal was specifically from a denial of a separate 
and distinct injury that the claimant alleged was caused by the 
initial injury. There is no statutory basis for "partial denials" 
but, as the Supreme Court recognized in Ohlig v. FMC Marine 
& Rail Equipment, 291 Or 586, 633 P2d 1279 (1981), and 
repeated in Price, in workers' compensation practice partial 
denial claims are provided for by OAR 436-83-125 and may be 
litigated.1 

We do not read Price to permit an appeal from every 
determination made before the entire claim has been resolved. 
The language in the opinion approving a separate appeal is 
limited to the partial denial situation: 

"An order which addresses two separate aspects of the 
same claim, extent of disability on the accepted claim and 
compensability for an additional allegedly related disease, 
infection or injury, may finally determine one issue but not 
the other." Price v. SAIF, supra, 297 Or at 316. 

Price recognizes that the practice has been to treat a partial 
denial of an injury separate and distinct from the initial injury 
as if it were a separate claim and approves that practice. We 
conclude that Price did not otherwise change existing law 
regarding what is a final order for purposes of appeal under 
ORS 656.298(1). See Winters et al v. Grimes et al, 124 Or 214, 
264 P 359 (1928); Jones v. SAIF, supra; Mendenhall v. SAIF, 
16 Or App 136, 517 P2d 706, rev den (1974); Hammond v. 
Albina Engine & Mach., 13 Or App 156, 509 P2d 56 (1973). 

Reconsideration granted; dismissal of petition for 
judicial review affirmed. 

1 OAR 436-83:125 provides: 

"Every notice of partial denial shall set forth with particularity the injury or 
condition for which responsibility is denied and the factual and legal reasons 
therefor; The notice shall be in the form provided for in (OAR 436-J83-120. 
Hearing and appeal rights and procedures shall be as provided for claim denials in 
ORS 656.262(6) and (7), 656.319 and these Rules." 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
John K. Eder, Claimant. 

A R G O N A U T I N S U R A N C E C O M P A N I E S , 
Petitioner, 

v. 
E D E R , 

Respondent. 
(83-12044; CA A31417) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 3, 1984. 

Lavonne Reimer, Portland, argued the cause for petitioner. 
On the brief were Rick T . Haselton and Lindsay, Hart, Neil & 
Weigler, Portland. 

Diana Craine, Portland, argued the cause for respondent. 
On the brief were Victor A. Calzaretta and Pozzi, Wilson, 
Atchison, O'Leary & Conboy, Portland. 

Before Gillette, Presiding Judge, and Warren and Young, 
Judges. 

G I L L E T T E , P. J . 

Affirmed. 

5(5 Argonaut Insurance Companies v. Eder 

G I L L E T T E , P . J . 

Argonaut Insurance Companies (Argonaut) petitions 
for review of a Workers' Compensation Board order requiring 
it to accept claimant's asbestosis claim. Argonaut asserts that 
the claim is time-barred. We disagree and therefore affirm the 
Board. 

Claimant's last injurious exposure to asbestos 
occurred on March 9, 1976. At the time, former ORS 
656.807(1) provided a five-year limitation period for all 
occupational disease claims except those for silicosis or radia
tion injury. See Stone v. SAIF, 57 Or App 808, 646 P2d 668 
(1982), rev dismissed 294 Or 442 (1983). In 1981, the legisla
ture amended the statute to provide a 40-year limitation 
period for asbestosis claims. Or Laws 1981, ch 535, § 47, 
codified as ORS 656.807(4).' The effective date of the change 
was more than five years after claimant's last injurious 
exposure. Claimant's physician first told him that he had 
asbestosis on March 2,1982. Claimant filed this claim on May 
15, 1982, after his right to bring a claim under the former 
statute was time barred. 

1 O R S 656.807(4) provides: 

"All occupational disease claims for asbestosis or asbestos-related diseases are 
void unless a claim is filed within 40 years after the last exposure in employment 
subject to the Workers' Compensation Law and within 180 days from the date the 
claimant either becomes disabled or is informed by a physician that the claimant 
is suffering from asbestosis or asbestos-related diseases, whichever is later." 
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Argonaut argues that claimant's right to compensa
tion is controlled by the law in force at the time of his injury, 
which occurred no later than his last injurious exposure. We 
disagree. The statute on which Argonaut relies, ORS 
656.202(2),2 applies only to a claimant's substantive rights to 
compensation. It does not apply to the procedural require
ments for fding a claim or to the period within which a 
claimant must file. In contrast to Argonaut's position, we have 
generally given retroactive effect to workers' compensation 
statutes which change the time within which claimants must 

Cite as 72 Or App 54 (1985) 57 

assert their rights. See Barrett v. Union Oil Distributors, 60 Or 
App 483, 486-87, 654 P2d 668 (1982), rev den 294 Or 569 
(1983); Holden v. Willamette Industries, 28 Or App 613, 560 
P2d 298 (1977). 

The question is one of legislative intent. In this case 
we see no basis, inside or outside the legislative record, for 
holding that the legislature did not intend the workers' com
pensation rule of retroactivity demonstrated by Barrett and 
Holden to apply. If anything, the facts that asbestosis often 
takes decades to become manifest and that many current 
claims arise from work in the wartime ship building industry 
suggest an intent to make the change retroactive. Claimant's 
claim was timely. See Fossum v. SAIF, 52 Or App 769,629 P2d 
857 (1981), aff'd 293 Or 252, 646 P2d 1337 (1982). 

Affirmed. 

- O R S 656.202(2) provides: 

"Except as otherwise provided by law, payment of benefits for injuries or 
deaths under O R S 656.001 to 656.794 shall be continued as authorized, and in the 
amounts provided for, by the law in force at the time the injury giving rise to the 
right to compensation occurred." 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Michael Lorence, Claimant. 

E B I C O M P A N I E S et al, 
Petitioners, 

v. 
L O R E N C E , 
Respondent. 

(81-11404; CAA30858) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 9, 1984. 

Jerald P. Keene, Portland, argued the cause for petitioners. 
With him on the brief was Roberts, Reinisch & Klor, P.C., 
Portland. 

Marianne Bottini, Portland, argued the cause for 
respondent. With her on the brief was Bottini & Bottini, 
Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J . 

Reversed. 

Cite as 72 Or App 75 (1985) 77 

W A R R E N , J . 

Employer, Columbia Excavating, and its insurer, E B I 
Companies (employer), seek reversal of the Workers' Com
pensation Board's order which held that claimant had estab
lished good cause for his failure to request a hearing within 60 
days of the denial of his claim. We hold that the facts of this 
case do not establish good cause and reverse.1 

Claimant sustained a compensable injury on 
December 16, 1979. On July 2, 1981, a determination order 
was issued which awarded no time loss and no permanent 
partial disability. On September 28, 1981, employer issued a 
denial for continued treatment under ORS 656.245. Claimant 
sought legal assistance from an attorney on October 12,1981. 
Both claimant and the attorney were aware of the 60-day 
limitation on appealing the denial. The attorney testified that, 
once he had accepted claimant's case, he considered himself 
the person responsible for meeting the 60-day limit. On the 
day he first met with claimant, the attorney dictated a hearing 
request and gave it, along with other dictation, to his secre
tary. The request for hearing apparently never went any 
further in his office system. On December 15, 1981, the 
attorney reviewed claimant's file pursuant to his diary system 
and discovered that no request for hearing had been filed. He 
then filed the request for hearing 18 days past the 60-day limit. 

1 Because we hold that claimant did not establish good cause, we do not need to 
address employer's other assignments of error. 
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The referee and the Board held that the failure timely to file 
the request for hearing was due to the negligence of the 
attorney's employe who was handling the dictation and, 
therefore, that it constituted good cause for claimant's 
untimeliness. 

Two Oregon cases have defined the rules governing 
good cause for failure timely to file a request for hearing when 
it is caused by the negligence of claimant's attorney or the 
attorney's employes. In Sekermestrouich v. SAIF, 280 Or 723, 
573 P2d 275 (1977), the court held that the failure of an 
attorney to file a request for hearing did not constitute good 
cause under ORS 656.319(l)(b), unless the attorney's reason 
for failing to file would be good cause if attributed to the 
claimant. In Brown v. EBI Companies, 289 Or 455, 616 P2d 

78 EBI Companies v. Lorence 

457 (1980), the claimant telephoned her attorney and 
informed him that she had received a denial letter. She was 
instructed to mail the denial letter to him, which she did. For 
some unknown reason, the attorney did not find out that the 
denial letter had reached his office until after the time for 
requesting a hearing had passed. The issue in Brown, as 
defined by the court, was "whether negligence in the chain of 
communication as a matter of law is beyond excuse." 289 Or at 
459. The court stated: 

"* * * [I]t is at least within the range of discretion to relieve 
a claimant from a default caused by the mistake or neglect of 
an employee who is not charged with responsibility for recog
nizing and correctly handling the message that constitutes 
the legally crucial notice from which the time to respond is 
measured. * * *" 289 Or at 460. (Emphasis supplied.) 

The distinction between Sekermestrouich and Brown 
appears to be that the negligence of an employe which results 
in an attorney's failure can constitute good cause, while the 
actual negligence of the attorney himself cannot. Clearly, 
under either Sekermestrouich or Brown, if a claimant's 
attorney had received the denial and failed to do anything, no 
good cause would exist. We find no substantial distinction 
between that situation and the facts of this case. True, 
claimant's attorney did dictate a request for hearing, and the 
secretary may have been negligent in failing to return the 
dictation to her employer. However, the negligence of the 
secretary cannot excuse the primary negligence of the 
attorney, who had the denial in his possession, was aware of 
the exact date on which the request for hearing had to be filed 
and merely forgot about the file and the deadline, because he 
had dictated the request for hearing. 

Under the facts of this case, it was the negligence of 
the attorney in failing to keep track of the preparation of the 
request for hearing and to make sure that it was filed on time 
that caused the late request. Further, nothing under these 
facts could be held to be excusable neglect if it were done by 
the claimant himself. Claimant has failed to establish good 
cause for his failure timely to file a request for hearing. The 
denial must therefore stand. 

Reversed. 
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106 February 6, 1985 No. 61 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

S T A T E A C C I D E N T I N S U R A N C E F U N D 
C O R P O R A T I O N , 

Appellant, 
v. 

G A T T I et al, 
Respondents. 

(77972; CA A32444) 

Appeal from District Court, Marion County. 

Thomas C. Beck, Judge. 

Argued and submitted October 24, 1984*. 

Donna Parton Garaventa, Assistant Attorney General, 
Salem, argued the cause for appellant. With her on the brief 
were Dave Frohnmayer, Attorney General, James E . Moun
tain, Jr., Solicitor General, and Margaret E . Rabin, Assistant 
Attorney General, Salem. 

Charles D. Maier, Salem, argued the cause for respondents. 
With him on the brief was Gatti & Gatti, P.C., Salem. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

V A N H O O M I S S E N , J . 

Affirmed. 
108 SAIF v. Gatti 

V A N H O O M I S S E N , J . 

S A I F appeals from a judgment dismissing its civil 
action for money had and received. The issue is whether the 
complaint alleges ultimate facts sufficient to state a claim. 
O R C P 21A(8). Assuming that the well pleaded facts in SAIF's 
complaint are true, Soger v. McClenden, 296 Or 33, 35,672 P2d 
697 (1983), we conclude as a matter of law that SAIF's 
complaint fails to state a claim. Therefore, we affirm. 

Respondents represented a workers' compensation 
claimant before a hearings referee, who found that the claim
ant was permanently partially disabled and awarded 
respondents $800 as attorney fees to be paid out of the 
claimant's compensation. SAIF appealed the referee's deci
sion to the Workers' Compensation Board, but paid the 
attorney fees pending review. The Board reversed the referee's 
award of permanent partial disability. That determination 
was not appealed. 

S A I F then filed this action in district court to recover 
the $800 paid to respondents. In dismissing SAIF's complaint 
with prejudice, the trial judge stated: / 

"[T]he attorneys fees in this case were part of the compen
sation awarded to the injured workman. It is also clear that 
ORS 656.313 provides that any compensation award paid 
shall not be recoverable by the insurance carrier even if the 
award is later decreased or deleted by the Court of Appeals." 
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SAIF argues that under OAR 437-47-0801 attorney fees are 
not payable unt i l an award of permanent disability becomes 
f inal and that, because the award here was reversed by the 
Board, i t never became final. SAIF also argues that the plain 
language of ORS 656.313 shows that defendants may not keep 
the fee. 

ORS 656.313 provides, in pertinent part: 

Cite as 72 Or App 106 (1985) 109 

"(1) Filing by an employer or the insurer of a request for 
review or court appeal shall not stay payment of compensa
tion to a claimant. 

"(2) I f the board or court subsequently orders that com
pensation to the claimant should not have been allowed or 
should have been awarded in a lesser amount than awarded, 
the claimant shall not be obligated to repay any such compen
sation which was paid pending the review or appeal. 

«* * * * * 

"(4) Notwithstanding ORS 656.005, for the purpose of 
this section, 'compensation' means benefits payable pursuant 
to the provisions of ORS 656.204 to 656.208, 656.210 and 
656.214 and does not include the payment of medical serv
ices." 

ORS 656.313(1) concerns payment "to a claimant." ORS 
656.313(2) provides that "the claimant" shall not be obligated 
to repay any compensation received pending review or 
appeal.2 SAIF argues that the provisions against repayment 
apply only to a claimant, and not to a claimant's attorney. 
SAIF points to the legislative purpose of ORS 656.313, i.e., to 
provide support to injured workers. See Wisherd v. Paul Koch 
Volkswagen, 28 Or App 513, 517, 559 P2d 1305, rev den 278 Or 
393 (1977).;! SAIF argues that a claimant receives no support 
from money paid to an attorney and, therefore, the legislative 
purpose is not served. 

We give effect to the plain language of the statute; 
ORS 174.010; see Franklin v. SIAC, 202 Or 237, 241, 274 P2d 
279 (1954). The money paid respondents was part of compen
sation paid to a claimant. The fact that i t was paid directly to 
respondents is of no consequence. ORS 656.313(2) provides 
that the claimant shall not be obligated to repay any compen
sation received. SAIF's argument that this result does not 
comport wi th legislative intent is not persuasive. Any change 
in the statute must come f rom the legislature. 

Aff i rmed. 

• OAR 438-47-080 provides: 

"The Board may, with consent of claimant, order payment of the same 
directly to the attorney. The paying agency shall compute sufficient amounts of 
the final payments of compensation payable under the award to a lump sum for 
such attorney's fee payment. The lump sum shall not be payable until the award of 
permanent disability becomes final." 

2 We do not decide whether O A R 438-47-080 is consistent with the mandate of 
ORS 656.313(1) that the filing of a request for review or appeal shall not stay payment 
of compensation. 

J We held in Wisherd that O R S 656.313 requires that the insurer or self-insured 
employer pay all compensation, including payment for medical services. The legisla
ture amended O R S 656.313 in 1979 to exclude medical services. See SAIF v. Maddox, 
-'95 Or 448, 454, 667 P2d 529 (1983). 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation 
of Mar i lyn J. Christensen, Claimant. 

CHRISTENSEN, 
Petitioner, 

v. 
A R G O N A U T INSURANCE C O M P A N Y / 
S T A N D A R D INSURANCE C O M P A N Y , 

Respondents - Cross-Respondents, 
I N D U S T R I A L I N D E M N I T Y C O M P A N Y , 

Respondent - Cross-Petitioner. 
(81-03090, 81-09364; CA A29350) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted November 16, 1984. 

Kathryn H . Clarke, Portland, argued the cause and filed 
the brief for petitioner. 

LaVonne Reimer, Po r t l and , argued the cause for 
respondents - cross-respondents. W i t h her on the brief was 
Lindsay, Hart , Neil & Weigler, Portland. 

Scott M . Kelley, Portland, argued the cause for respondent 
- cross-petitioner. W i t h him on the brief was Cheney & Kelley, 
P.C., Portland. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

V A N HOOMISSEN, J. 

Reversed on petition for judicial review; referee's order as 
to extent of disability reinstated; affirmed on cross-petition. 

112 Christensen v. Argonaut Ins. Co. 

V A N H O O M I S S E N , J . 
Claimant seeks judicial review of a Workers' Com

pensation Board order that reversed a referee's award of 
permanent total disability. The issue is whether the Board 
erred in holding that claimant failed to make a reasonable 
effort to follow medical advice that she lose weight and 
thereby failed to mitigate the extent of her disability. Indus
t r ia l Indemnity cross-petitions f rom that portion of the 
Board's order which holds that i t is responsible for paying 
claimant's compensation. We review de novo. ORS 656.298(6). 

Claimant is 5'3". She weighs about 300 pounds. She 
suffered a compensable back injury in Apr i l , 1980, while 
working for Standard Insurance Company. Dr. Eigner, her 
physician, diagnosed a lumbar strain. W i t h i n a few weeks she 
was released to return to work wi th restrictions on l i f t ing . She 
returned to her regular duties. Throughout that period she 
continued to experience back pain. A t the time of the injury, 
Industrial Indemnity was Standard's workers' compensation 
carrier. 
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Claimant suffered a second work-related back injury 
in July, 1980. Dr. Eigner diagnosed a "restrain." She continued 
to work on a modified basis but was released wi th in two weeks 
to return to regular duties wi th a 50-pound l i f t i ng limitation. 
Despite therapy, her back pain continued. On February 3, 
1981, she stopped working. She has not worked since. Dr. 
Eigner confirmed that she should not return to her previous 
work. A t the time of the second injury, Argonaut Insurance 
was Standard's workers' compensation carrier. 

The referee concluded, 
"[b]ased upon a preponderance of the evidence^] that 

claimant is permanently and totally disabled in accordance 
with ORS 656.206(1). She is permanently incapacitated from 
regularly performing work at a gainful and suitable occupation 
given her permanent impairment to her back and morbid 
obesity." 

On review, the Board found that claimant had failed to meet 
her burden to prove that she had made a reasonable effort to 
follow medical advice that she lose weight and that the referee 
had erred in considering her morbid obesity in determining 
the extent of her disability. The Board considered the extent 

Cite as 72 Or App 110 (1985) • 113 

of her disability due to her back injury only, which i t con
cluded was minimal, and awarded her 20 percent permanent 
partial disability. 

Claimant f i rs t contends that the Board improperly 
imposed on her the burden of proving that she had made a 
reasonable effort to follow medical advice that she lose weight. 
In Nelson v. EBI Companies, 296 Or 246, 674 P2d 596 (1984), 
the Supreme Court considered whether a claimant's failure to 
follow reasonable medical advice to lose weight could result in 
a reduced award. There, an obese claimant was found to have 
unreasonably failed to follow medical advice that she lose 
weight. Her permanent partial disability award was reduced 
by the Board f rom 25 percent to 5 percent. We affirmed. 
Nelson v. EBI Companies, 64 Or App 16, 666 P2d 1360 (1983). 
The Supreme Court affirmed. As to the burden of proof in 
such cases, the Supreme Court stated: 

"In workers' compensation cases, we believe the allocation 
of the burden of proving a claimant unreasonably failed to 
mitigate damages should follow the common law. We, there
fore, hold the Board erred in concluding 'where a case involves 
the rating of disability and the issue is raised, the burden of 
proof is on the claimant to show that he or she did not 
unreasonably fail to follow the medical advice [of her phys-
ican].' The law allocates to the employer the burden of proof 
to persuade the trier of fact that the worker unreasonably 
failed to follow needed medical advice or otherwise to mitigate 
her damages." Nelson v. EBI Companies, supra, 296 Or at 
252. 

The question, therefore, is whether employer proved 
that claimant failed to make a reasonable effort to follow 
medical advice that she lose weight. Dr. Eigner testified: 

"Q. But overall as a general rule obesity is not a perma
nent problem? 
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"A. As far as I know there is zero percent success in 
treating morbid obesity w i t h in tes t ina l bypass, 
amphetamines, psychological counseling, drastic caloric 
restrictions. These people tend to recur. 

"Q. Would you say i t is basically a motivational problem 
of sorts, weight loss? 

" * * * * * 
114 Christensen v. Argonaut Ins. Co. 

"A. I think i t is a very complex disease and we haven't 
discovered the cure or the cause. 

"Q. Have you prescribed diets for her to follow, Marilyn 
Christensen to follow, to lose weight? 

"A. Yes. She has been given a long succession of 
attempts to get her to lose weight beginning with a thousand 
calorie diet. She has tried some fad diets from magazines she 
has brought in and asked me to approve. She has tried, not 
amphetamines, but a less addictive form of appetite suppres
sant available now. She was given a machine which counts 
bites and chewing. All of these methods would improve her 
weight by ten to 20 pounds and, then, she would relapse. As a 
final resort, she was referred to a surgeon and she had at least 
three sessions discussing surgery with him and at the latest 
time has chosen not to have any kind of surgical intervention. 

"Q. What sort of things would cause her to relapse, can 
you tell me that, with regard to her obesity? 

"A. Mainly she would begin eating again. 
"Q. So her obesity obviously is directly tied to her 

appetite; is that correct? 
"A. Yes." 

Dr. Eigner also testified that claimant had attempted all the 
recommended treatments, that she had made reasonable 
efforts to control her obesity and that she did not lack 
motivation to lose weight. 

Claimant testified at the hearing that she was under
going hypnosis and was considering a gastric stapling pro
cedure, despite the fact that the insurer would not authorize 
payment for such treatment. After the hearing, the referee 
referred her to the Risk Factor Obesity Control Program for 
an independent evaluation. Dr. Palmer, director of that pro
gram, stated that claimant would have only a small chance of 
success in his program. He was not confident that her back 
pain would diminish wi th weight loss. 

Respondents argue that the evidence shows that 
claimant's weight problem is wi th in her control, that it is 
solely a function of her appetite and that the result here is 
controlled by Nelson v. EBI Companies, supra. In Nelson; the 
claimant's physican signed a statement that her condition was 
"completely wi th in her control" and "entirely voluntary."' 
Nelson v. EBI Companies, supra, 296 Or at 249. I n holding that 
Cite as 72 Or App 110 (1985) 115 

the claimant in Nelson had failed to make reasonable efforts 
to lose weight, the Supreme Court reasoned: 

"The Court of Appeals found in this case' * * * that 
claimant was able to lose weight for a while, but she eventually 
lost enthusiasm for her prescribed weight program. There is 
no indication in this record other than that she could have 
continued to lose weight, had she gone back to the regimen Dr. 
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Lautenbach prescribed. There was no medical impediment to 
success, no severe pain or other contraindications; all that was 
required was an exercise of will. Her failure to make further 
efforts was unreasonable.' " Nelson v. EBI Companies, supra, 
296 Or at 252. 

This case is distinguishable f rom Nelson primarily 
because of the medical testimony regarding individuals wi th 
morbid obesity. Dr. Eigner testified that i t is typical for those 
individuals to lose weight but be unable to keep i t off, that 
there has been virtually no success in treating the condition 
and that medical science has yet to determine its cause or f ind 
its cure. Claimant's changing motivation apparently is of 
physiological or psychological etiology. However, we discern 
no difference between the two for purposes of determining 
whether she has reasonably attempted to follow medical 
advice that she lose weight. Claimant has made repeated 
attempts to lose weight and has been cooperative wi th her 
physician. Employer has failed to carry its burden to prove 
that she unreasonably failed to follow medical advice. The 
Board erred in concluding otherwise. 

The Board correctly found that Industrial Indemnity, 
the original carrier, is the responsible insurer, because the 
claim is for an aggravation. The weight of the evidence shows 
that claimant continued to have pain after her Apr i l , 1980, 
injury and that the event in July, 1980, was an aggravation, 
not a new injury. 

Reversed on petition for judicial review; referee's 
order as to extent of disability reinstated; affirmed on cross-
petition. 
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Judges. 

YOUNG, J. 

Reversed; referee's order reinstated. 
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128 Bloomfield v. National Union Ins. Co. 

Y O U N G , J . 

The issue in this workers' compensation case is 
compensability. Claimant petitions for review of a Board 
order which reversed a referee's order and found that claim
ant's right knee injury was caused by off-work activities. We 
reverse and remand for the reinstatement of the referee's 
order. 

Claimant played golf during the morning of June 28, 
1982, and for the first time wore spiked golf shoes. Because the 
shoes tended to hold his right foot in place during a swing, his 
right knee began to cause him some pain. By the end of the 
game, he was walking wi th a l imp. Claimant went to work that 
afternoon. His supervisor and various co-workers noticed that 
he was limping. He explained that he had hurt his knee that 
morning playing golf. Later during his shift, he tripped on a 
pallet and felt an immediate sharp pain in his right knee. The 
pain was different from what he had felt while playing golf. It 
soon subsided to what i t had been before he tripped, and he 
continued working for several days. 

The knee became quite painful , and he saw Dr. 
Dineen, an orthopedist, who performed an arthrotomy on the 
knee. Dineen reported that the injury was work-related; 
claimant apparently mentioned only the pallet injury, and not 
the golf incident, to him. Dr. Pasquesi, an orthopedist, exam
ined claimant some months later. He agreed that claimant had 
suffered a twisting injury to the knee. Pasquesi could not say 
whether the golf game or the pallet incident produced the 
injury. Either, he believed, would have been sufficient. 

The referee found claimant's testimony credible. 
Because the injury would be compensible i f the pallet incident 
contributed to i t , Pattucci v. Boise Cascade Corp., 8 Or App 
503, 507, 495 P2d 36 (1972), he found in claimant's favor. The 
Board reversed, noting that Dineen was not aware of the golf 
game and that Pasquesi did not positively l ink the alleged 
pallet incident to the knee condition. The Board did not 
discuss the referee's evaluation of claimant's credibility, but it 
found that there was insufficient evidence that any incident at 
work materially contributed to the knee condition. 

We give great weight to the referee's determination of 
witness credibility. Hannan v. Good Samaritan Hosp., 4 Or 
Cite as 72 Or App 126 (1985) 129 

App 178, 471 P2d 831, 476 P2d 931 (1970), rev den (1971). We 
have no reason to disagree with the referee's evaluation in this 
case and therefore accept claimant's testimony as correct. 
According to claimant, he experienced a sharp pain when he 
tripped on the pallet. The pain that he had experienced as a 
result of golfing did not come on with the same sharpness. We 
infer that, when claimant tripped on the pallet, he suffered an 
injury which was different f rom what he had previously 
suffered and which independently contributed to his injury, 

x By the time claimant saw a physician his injury was complete. 
It is doubtful that Dineen could have separated the contribu
tions of the two incidents i f he had been aware of both; 
Pasquesi stated that he could not. Although we also are unable 
to determine the exact contribution of the pallet incident to 

-325-



claimant's injury, we need not do so. We are satisfied that the 
pallet incident contributed to the injury, and that fact is 
sufficient to make the injury compensable. Pattucci v. Boise 
Cascade Corp., Supra. 

Reversed; referee's order reinstated. 
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NEWMAN, J. 

Aff irmed as to Christy Amos' claim; reversed and 
remanded as to Raymond Sassmen's claim with instructions 
to accept claim. 
Cite as 72 Or App 145 (1985) 147 

N E W M A N , J . 

Claimants, mother and child, seek judicial review of 
an order of the Workers' Compensation Board that adopted 
and affirmed the referee's order that denied their claims for 
benefits based on the accidental death of the alleged father of 
the child. 

Mother married David Cantwell in December 1976. 
They had a son, David, Jr., on June 20, 1978. In October 1978, 
mother and Cantwell separated. She testified that she did not 
have sexual relations wi th him after October 1978. She filed 
tor divorce from Cantwell on Apri l 18, 1979. The divorce 
decree was entered on May 16, 1980, and became effective on 
July 15, 1980. 

In February 1979, mother and Sassmen began to live 
together and to have sexual relations. She testified that during 
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this period she did not have sexual relations with anyone else. 
Mother gave bir th to a child, Raymond, on December 7, 1979. 
The paternity of Raymond has not been established by a court 
proceeding. See ORS 109.125. 

Mother and Sassmen lived together unt i l December 
1980, or January 1981, when they separated. Thereafter, 
Sassmen continued to visit Raymond and to pay some of his 
expenses. Sassmen was killed in a compensable accident on 
January 12, 1982. Mother and Sassmen were not cohabitating 
at the time of the accident. Both were then unmarried and 
Sassmen was then cohabiting with another woman. 

Raymond claimed death benefi ts under ORS 
656.204(4): 

"(4) If the worker leaves neither wife nor husband, but a 
child under the age of 18 years other than one described in 
subsection (3) of this section, $150 per month shall be paid to 
each such child until the child becomes 18 years of age." 

Mother also claimed death benefits, asserting that she 
qualified under ORS 656.226: 

"In case an unmarried man and an unmarried woman 
cohabited in this state as husband and wife for over one year 
prior to the date of an accidental injury received by one or the 
other as a subject worker, and children are living as a result of 
that relation, the surviving cohabitant and the children are 

148 Amos v. SAIF 

entitled to compensation under ORS 656.001 to 656.794 the 
same as if the man and woman had been legally married." 

I f mother qualifies under ORS 656.226, then ORS 656.204(2) 
applies: 

" I f the worker is survived by a spouse, monthly benefits 
shall be paid in an amount equal to 4.35 times 50 percent of 
the average weekly wage to the surviving spouse until remar
riage. The payment shall cease at the end of the month in 
which the remarriage occurs. The surviving spouse also shall 
be paid $150 per month for each child of the deceased until 
such child becomes 18 years of age." 

Mother would then receive benefits for Raymond under ORS 
656.204(2), and Raymond would not receive benefits under 
ORS 656.204(4). SAIF denied both claims. 

The appeals present these issues: 
1. I f Raymond's paternity has not been established 

under ORS chapter 109, may the Board determine that 
Sassmen is Raymond's father for purposes of determining 
benefits for Raymond and mother? 

2. May the Board consider mother's testimony that her 
husband, Cantwell, did not have access to her at the time the 
child was conceived? 

3. Is mother otherwise qualified under ORS 656.226 and, 
therefore, eligible for death benefits under ORS 656.204(2)? 

A " c h i l d " includes an i l legi t imate chi ld . ORS 
656.005(6).' Neither claimant, however, is eligible for benefits 

1 O R S 656.005(6) provides: 

" 'Child' includes a posthumous child, a child legally adopted prior to thf 
injury, a child toward whom the worker stands in loco parentis, an illvgittmatf 
child and a stepchild, if such stepchild was. at the time of the injury, a member of 
the worker's family and substantially dependent upon the worker for support " 
(Emphasis supplied.) _327-



unless Sassmen is the natural father of Raymond. Both 
mother and Raymond assert that Sassmen was the father. 
SAIF argues that paternity can only be established under ORS 
Chapter 109, see ORS 109.070(6),-' and that before paternity is 

Cite as 72 Or App 145 (1985) 149 

established the parties must have a court t r ia l . Consequently, 
SAIF. argues that the Board lacked jurisdiction to determine 
Raymond's paternity and, therefore, to decide i f either Ray
mond or mother is entitled to benefits. 

The referee stated: 
"SAIF contends that only the circuit court has jurisdiction 

to determine paternity. That may very well be in order to 
establish responsibility for support of the child or similar 
liability considerations, but such an issue is not presented 
here. The issue presented in this case deals only with a claim 
for compensation and a Referee has jurisdiction to decide any 
question concerning a claim. Consequently, I conclude I do 
have jurisdiction to decide all questions pertaining to this 
minor child's claim for the sole purpose of determining 
whether he is entitled to workers' compensation." 

We agree with this portion of the referee's opinion. The 
referee and Board are not determining paternity under ORS 
109.070(6), but only eligibility for worker's compensation 
benefits. ORS 656.704(1) provides: 

"Actions and orders of the director, and administrative 
and judicial review thereof, regarding matters concerning a 
claim under ORS 656.001 to 656.794 are subject to the 
procedural provisions of ORS 656.001 to 656.794 and such 
procedural rules as the board may prescribe." 

A claimant may request a hearing "on any question concern
ing a claim." ORS 656.283. The hearings division 

"has the responsibility for providing an impartial forum for 
deciding all cases, disputes and controversies arising under 

150 Amos v. SAIF 

ORS 654.001 to 654.295, all cases, disputes and controversies 
regarding matters concerning a claim under ORS 656.001 to 
656.794, and for conducting such other hearings and proceed
ings as may be prescribed by law." ORS 656.708(3). 

- O R S 109.070 provides: 

"The paternity of a person may be established as follows: 

"(1) The child of a wile cohabiting with her husband who was not impotent 
or sterile at the time of the conception of the child, shall be conclusively presunit-d 
to be the child of her husband, whether or not the marriage of the husband and 
wife may be void. 

"(2) A child born in wedlock, there being no decree of separation from bed or 
board, shall be presumed to be the the child of the mother's husband, whether or 
not the marriage of the husband and wife may be void. This shall be a disputable 
presumption. 

"(3) By the marriage of the parents of a child after birth of the child. 

"(4) By filiation proceedings. 

"(5) By joint declaration of paternity filed with the Vital Statistics Unit of 
the Health Division of the Department of Human Resources in the form approved 
by the state registrar and with the fee prescribed in O R S 432.145. The Vital 
Statistics Unit shall prepare a new birth certificate under the procedure estab
lished by O R S 432.420. 

"(6) By paternity being established or declared by other provision of law." 
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Although Raymond's paternity has not been estab
lished under ORS Chapter 109, the Board could determine 
that Sassmen is Raymond's father to determine benefits for 
Raymond as a "chi ld" under either ORS 656.204(4) or ORS 
656.204(2) and mother's benefits under ORS 656.226 and ORS 
656.204(2). 

The referee, however, denied both claims, because he 
believed that he could not consider all the evidence and that 
what he could consider did not overcome the presumption that 
Raymond was the child of mother and Cantwell. Although 
mother was separated f rom Cantwell when Raymond was 
conceived, he was born while Cantwell and mother were still 
married and is presumed to be Cantwell's son. OEC 311(l)(v); 
see ORS 109.070(2). This presumption may be overcome only 
by clear and convincing evidence of impotency or non-access. 
Burke v. Burke, 216 Or 691, 697, 340 P2d 948 (1959); In re 
Rowe's Estate, 172 Or 293, 299, 141 P2d 832 (1943). 

Without objection from SAIF, claimants introduced 
evidence that: 

a. Raymond was given Sassmen's last name. 

b. Although provision was made for their child, David, 
Jr., Raymond was not considered as a child of mother and 
Cantwell in their divorce decree. 

c. Mother and Sassmen were cohabiting when Raymond 
was conceived. 

d. Sassmen listed Raymond as his child on his income 
tax return in 1979, although not in 1980. He tried to have his 
name placed on the birth certificate as Raymond's father, but 
the hospital would not allow it. He paid hospital and other 
expenses for Raymond. 

e. Mother testified that she and Cantwell were living in 
Texas before they separated. He brought her to Oregon, 
returned to Texas and later went to Germany with the 
military. Raymond was conceived four months later. 

Cite as 72 Or App 145 (1985) 151 

Kxcept for evidence of mother's marriage to Cantwell, no 
evidence was introduced which indicated that Cantwell was or 
could have been the father of Raymond. 

The referee, however, applied "Lord Mansfield's 
Rule" that "proof of non-access of the married party may not 
be testified to by the married parties, either husband or wife." 
See Burke v. Burke, supra, 216 Or at 697; In Re Rowe's Estate, 
supra, 172 Or at 304. :! He considered as evidence only the 

In Cimdright v. Moss, 2 Cowp. 291, 98 Eng. Rep. 1257 (1777), Lord Mansfield 
*«i "that the declarations of a father or a mother cannot be admitted to bastardize the 
• * * burn after marriage * * * is a rule founded in decency, morality and policy, that 
i»»> >hall not be permitted to say after marriage that they have had no connection and 
ibrtvfnre that the offspring is spurious." Professor McCormick has stated: 

"This invention of the great jurist, though justly criticised by Wigmore as 
inconsistent, obstructive and Pharisaical, has been followed by later English 
decisions until recently abrogated by statute, and has been generally accepted in 
this country. A few courts have wisely rejected it by construing the general 
statutes abolishing the incompetency of parties and of spouses as abolishing this 
fx centric incompetency also, but most courts have not yielded to this argument." 
McCormick, Evidence (2nd ed 1972) 146. (Footnotes omitted.) 
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divorce decree and the income tax returns. He then ruled that 
claimants had not met their burden of overcoming the pre
sumption of Cantwell's paternity. Whatever may be the pre
sent validity of "Lord Mansfield's Rule" in other types of 
cases, that evidentiary rule should not be applied in workers' 
compensation hearings to exclude or ignore relevant evidence. 
The referee is "not bound by common law or statutory rules of 
evidence or by technical or formal rules of procedure," but 
must conduct the hearing in "any manner that wi l l achieve 
substantial justice." ORS 656.283(6). The referee should have 
considered mother's testimony that Cantwell did not have 
access to her at the time of Raymond's conception. He should 
also have considered the other evidence in the record that 
permitted the inference that Raymond was Sassmen's child. 

On de novo review we consider the evidence the 
rvieree excluded. There was clear and convincing evidence to 
overcome the presumption that Raymond was the child of 
Cantwell and to establish that he was Sassmen's child for 
purposes of his own and mother's qualification for benefits. 

Although evidence established that Raymond was 
Oorn as a result of the cohabitation of mother and Sassmen 
*nd that they had cohabitated for more than 12 months before 

152 Amos v. SAIF 

Sassmen's accident, the referee denied mother's claim, 
because she was "unmarried" for only six months of the 
cohabitation period. Whether ORS 656.226 requires that the 
natural mother and father both be unmarried during the 
entire required period of cohabitation, or only at the time of 
the accidental injury, mother, nonetheless, does not qualify 
under this statute and, therefore, also does not qualify under 
ORS 656.204(2). ORS 656.226 requires that the period of 
cohabitation include the time of the accidental injury. The 
statute states that the "surviving cohabitant" is entitled to 
compensation "the same as i f the man and woman had been 
legally married." Mother was not a "surviving cohabitant" of 
Sassmen at the time of the accidental injury, because she was 
not then cohabiting with him. 4 

Accordingly, the Board's order that denied mother 
benefits under ORS 656.226 and ORS 656.204(2) for herself 
and Raymond is affirmed, because mother does not qualify 
under ORS 656.226. Raymond, however, is a child of Sassmen 
and is entitled to benefits under ORS 656.204(4). 

Aff i rmed as to Christy Amos' claim; reversed and 
remanded as to Raymond Sassmen's claim wi th instructions 
to accept the claim. 

' li the statute did not require the period of cohabitation to extend to the lime- U 
the accidental injury, a deceased worker could leave surviving more than n » 
"cohabitant." each of whom could qualify for the benefits of a "spouse." Furthermore, 
the statute does prov ide benefits to a child of a deceased subject worker, but not to h » 
divorced spouse. .See O R S 656.2040!). We do not believe that the legislature intended 
that a former cohabitant be given a status superior to that of a divorced spouse. 
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N E W M A N , J. 

Reversed and remanded. 
170 AMFAC, Inc. v. Ingram 

N E W M A N , J . 

Employer seeks review of an order of the Workers' 
Compensation Board that reversed the referee and held that 
petitioner's claim was compensable as an occupational dis
ease. ORS 656.802. We reverse. 

After not working for six years, claimant began to 
work at the employer's processing plant on February 1, 1982. 
She inspected potatoes on a conveyor and trimmed out defec
tive portions. She handled about 16 potatoes per minute and 
made two or three knife trims to each potato. Claimant is 
right-handed and held the t r im knife in her right hand. 
Wi th in about two weeks she began to have numbness and 
tingling in her right hand. At the end of February she saw Dr. 
Johnson, a general practitioner, who suspected carpal tunnel 
syndrome. On May 17, 1982, Dr. Hendricks made nerve 
conduction studies and confirmed carpal tunnel syndrome. 
Dr. Nathan, a hand surgeon, examined claimant at employer's 
request on June 14, 1982, and diagnosed bilateral carpal 
tunnel syndrome, right greater than left . 1 In November 1982 
claimant had surgery on his right arm. 

1 Carpal tunnel syndrome is the name for the symptoms of numbness and tinjclinf 
in the hand from carpal tunnel disease. Dr. Nathan testified that 

"when we have symptoms or physical findings, we have a syndrome. Whrn » • 
have the same changes in the nerve on the electrophysiological testing withuul 
symptoms, we have carpal tunnel disease. Disease becomes syndrome »Hk 
symptoms." 

This is the first carpal tunnel case before us in which the distinction has been cleaftF 
drawn between carpal tunnel disease and carpal tunnel svndrome. 
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The parties do not dispute that, when claimant began 
work for employer in February 1982, she probably had had 
carpal tunnel disease for at least two years. She did not. 
however, have any symptoms before starting to work. More
over, claimant's off-the-job activities before and during her 
employment were normal. Her work at the plant required 
repetitive hand, wrist and arm motions that far exceeded what 
she did off the job or before her employment. The referee 
found that claimant's work activity was the major contribut
ing cause of her symptoms. The referee held, however, that the 

Cite as 72 Or App 168 (1985) 171 

carpal tunnel syndrome was not compensable, because claim
ant had failed to prove a worsening of her underlying condi
tion, relying on Weller v. Union Carbide, 288 Or 27, 602 P2d 
259 (1979). 

After the referee's order, this court decided Wheeler 
i. Boise Cascade, 66 Or App 620, 675 P2d 499 (1984), which 
held that proof of a worsened underlying condition is not 
necessary i f the claimant had not previously sought medical 
attention for the underlying condition. Because claimant was 
asymptomatic and had not sought medical attention before 
she commenced work with employer, the Board ruled that she 
did not have to prove a worsening of her underlying condition: 

"Because Weller does not apply to this case, and because 
we find that claimant has proven by a preponderance that her 
work activities were the major contributing cause of her 
symptoms, we reverse the Referee. The employer's denial 
should be set aside." 

In Wheeler v. Boise Cascade Corp., 298 Or 452, 
P2d (1985), the Supreme Court reversed our decision. I t 
stated: 

"The requirements for a claimant to prevail were set forth in 
Weller as follows: 

" '* * * we believe that in order to prevail claimant would 
have to prove by a preponderance of evidence that (1) his 
work activity and conditions (2) caused a worsening of his 
underlying disease (3) resulting in an increase in his pay (4) to 
the extent that it produces disability or requires medical 
services.' " 288 Or at 35.2 

The Supreme Court stated that this court's opinion i n 
Wheeler "created a distinction that was not there," and held 
"that the Weller analysis is the appropriate analysis whether 
the conditions are symptomatic or asymptomatic at the time 
of employment." Or at 

This is an occupational disease claim. James v. SAIF, 
290 Or 343,348, 624 P2d 565 (1981). Claimant must prove by a 
preponderance of the evidence that her work activity caused a 
172 AMFAC, Inc. v. Ingram 

worsening of her underlying carpal tunnel disease, even 
though she was asymptomatic and did not require medical 
services unti l after she commenced the employment. Wheeler 

' Although the court did not say so in Wheeler, a claimant must also establish that 
thf work was the major contributing cause of the worsening of the underlying disease. 
Ud.arrah v. SAIF, 296 Or 145,675 P2d 159 (1983); Dethlefs v. HysterCo., 295 Or298, 
«TI'-Jd 487(1983).' ^ 



v. Boise Cascade Corp., supra. Claimant, however, did not 
establish by a preponderance of the evidence that her work 
activity worsened her underlying disease. 

Claimant argues, and the evidence establishes, that 
an increase in pressure on the median nerve is a worsening of 
the disease. She then argues that her symptoms, or carpal 
tunnel syndrome, reflect an increase in pressure on the 
median nerve. She argues that, because she first had symp
toms after she commenced work, she must have suffered from 
an increase in pressure on the median nerve because of her 
work activities. Therefore she argues that her work caused a 
worsening, including an acceleration, of her underlying carpal 
tunnel disease. 

There is, however, no medical evidence to support her 
claim that her work caused a worsening of her underlying 
disease. Dr. Nathan wrote that " i t does not seem reasonable 
that the work activity is either the cause of the underlying 
disease or significantly responsible for the symptoms." He 
testified that, i f the cumulative effect of her hand-wrist 
activities at work was greater than would have occurred off the 
job, which i t was, that the work exposure brought about the 
need for medical treatment and the disabling condition sooner 
than might otherwise have occurred. Dr. Nathan, however, 
testified that the appearance of symptoms does not indicate 
that the disease process has worsened or changed. 3 He 

"Q. [Employer's attorney] As I understand from your testimony, the nttn 
perception of symptoms or the appearance of symptoms which the patient report* 
does not indicate that that disease process has worsened or changed? 

"A. That's correct. 
<>**«** 

"Q. [Claimant's attorney] Mr. Replogle [employer's attorney] asked if you 
agreed that the appearance of symptoms, whether that means a worsening or 
changing of the tissue engorgement, is what you described as the disease. And you 
replied no. I'm assuming that you mean there is not a necessary relationship 
between the appearance of symptoms and the degree of engorgement of lb* 
tissues. Is that correct? 

"A. It's partially correct. 

"Q. And so, as we spoke of earlier, the appearance of symptoms, just as much 
as it may not represent a further engorgement of the tissues, may represent a 
further engorgement of the tissues, which would thereby cause some quantum of 
increased compression of the median nerve? 

"A. We're both trying to seek the truth, which we're not capable of doing. We 
have symptoms, we have engorgement. We have changes in the nerve. 

"Q. But it's engorgement that's the disease. AH the other changes — 

"A. The engorgement is not necessarily the disease. When it leads to slowing 
of the nerve, then there is a disease process. You may very well have engorgement. 
You could have transient engorgement, limited time engorgement. And I believe 
we're talking about, at the most, a few days, at most a few days, without nerve 
conduction study changes, electrical conduction charges. I believe in the short 
term that you can have symptoms such as that in waxing and waning of a disease 
process or beginning of the process, that there would be no demonstrable nerve 
conduction changes related to the amount of change in the symptoms." 
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testified that he was unable to say that the acceleration of the 
symptoms reflected a worsening of the disease process.4 He 
also testified: 

174 AMFAC, Inc. v. Ingram 

"A. I can state as a reasonable medical probability that if 
she was not at work, that she would have presented with the 
symptomatology compatible with a carpal tunnel syndrome 
and underlying disease whether she was or was not gainfully 
employed for the 15 days at this particular employer, at a time 
relative to the time that she did. I can't say i t would have been 
the same day. But the markings were on the wall. They would 
occur. And I'm not saying five years from now, I'm talking 
about a proximity, I 'm sure, in months. 

"Q. [Claimant's attorney] Okay. Did the work that she 
did in the interval between February 1 and when she pre
sented to the doctor on February 26, in your opinion, hasten 
her presentation of carpal tunnel syndrome? 

"A. I f we confirm that these activities, in fact, and the 
accumulative effect were greater than she would have done in 
the same period of time at home as a housewife, and the 
symptoms occurred while doing these activities, I can't dis
associate the two. However, I cannot demonstrate — I cannot 
demonstrate that this represents a worsening of the disease 
process." 

"Q. (Claimant's attorney] Now, earlier, my understanding was that the 
degree of nerve damage is related to the amount of compression and the duration 
of compression. 

"A. Correct. 

"Q. Does it follow, I guess is what I'm saying, that symptoms indicate more 
compression or longer duration compression than no symptoms, but with this 
potential slowing of the nerve anyway? 

" A . We can see — let me start again. I cannot state in any — that if we have a 
patient on day 1 and day 5 and a patient on day 10,1 have no reason, in some cases, 
to believe that if on day 5 she has symptoms that the degree or the extent of 
slowing will be worse on day 5 than it would be on day 1 or day 10, because the 
symptoms may be just a reflection of not a change in the nerve, but reflection in a 
change of the person herself to withstand or to tolerate some discomfort. For 
instance — 

"Q. Is it just as likely or is it more likely that the perception of significant 
symptoms, where none were reported before, would represent a worsening 
compression of the median nerve? 

"A. I can't state that it does. 

"Q. Well, but you can't state the other way either, that it doesn't. Is that 
right? I mean, in the same way that you testified earlier, that it could represent 
simply difference in perception, it could represent a change in the compression of 
the nerve. 

"A. Yes, it could. But I can't demonstrate that. 

"Q. No. And it could just as much as it could not? 

"A. That is — not necessarily. 
. . * * * * « 

"Q. So all you can say now without that sort of intense clinical data, is that it 
could but you don't know for certain? 

"A. I don't know. For me to be comfortable, the only thing I can say U. 1 
cannot demonstrate worsening." 
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Claimant's attorney asked him directly: 

"Q. This is my last little try at this. A presentation of 
symptoms can be the result of increased pressure on the 
median nerve. I believe you've already testified to that. 

"A. Yes. 

"Q. Increased pressure on the median nerve caused by 
engorgement is what I understand - defined by you - is the 
definition of carpal tunnel, provided that i t results in nerve 
conduction delays. 

"A. Yes, but, again, you're not addressing the fact that 
there's long-term effects of pressure and short-term effects of 
pressure. I cannot — we're dealing with the short term, 15 
days short term. I cannot demonstrate from the documents 
given to me, nor does i t seem reasonable to assume, based on 
observing that film, videotape, and looking at the hours of life 
and so on, that this activity had a material effect on the 
.disease process. 

Cite as 72 Or App 168 (1985) 175 

"Q. At the microcellular level, the engorgement comes 
about as a result of —can come about as a result of venostasis, 
as I understand it. 

"A. Correct. 
"Q. This can have a kind of a synergistic effect, where 

the nerve becomes ischemic and itself enlarges, sort of, which, 
further presents to ischemia. And your testimony earlier was 
that nerve conduction sometimes can be - maybe I've gone too 
far there - that the nerve itself can be damaged within very 
short periods of time? 

"A. Correct. But I'm not able to demonstrate — in fact, I 
think the evidence here demonstrates that the compression 
here, though, is a very long-term process. The medical evi
dence given to me does not allow me to assume that this work 
activity, however, caused an acceleration of the — what I 
believe would have been a gradual worsening of her condi
tion." 

Claimant's other medical evidence establishes a 
causal relationship between claimant's work and her carpal 
tunnel syndrome. I t does not support claimant's position, 
however, that her work caused a worsening, including an 
acceleration, of her underlying carpal tunnel disease. 

Reversed and remanded. 
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178 February 6, 1985 No. 73 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of Kenneth 
L . Greene, Claimant; and I n the Matter of 

the Complying Status of Mark Luedtke, dba 
4-Point Timber Company, Employer. 

L U E D T K E , dba 4-Point Timber Company, 
Petitioner - Cross-Respondent, 

V-

GREENE et al, 
Respondents - Cross-Respondents, 

V A N PORT MFG. et al, 
Respondents - Cross-Petitioners. 

(82-07607, 82-07911, 82-08067, 82-09328; CA A31426) 

On respondent - cross-respondent State Accident Insur
ance Fund Corporation's motion to dismiss filed September 
24, 1984. 

Dave Frohnmayer, Attorney General, James E. Mountain, 
Jr., Solicitor General, and Robert M . Atkinson, Assistant 
Attorney General, Salem, for motion. 

Allan M . Muir , Portland, appeared contra. 

Mark Luedtke, petitioner - cross-respondent pro se, no 
appearance contra. 

Robert K. Udziela, on behalf of respondent - cross-
respondent Kenneth L. Greene, no appearance contra. 

Before Warden, Presiding Judge, Joseph, Chief Judge, and 
Van Hoomissen, Judge. 

PER C U R I A M 

Motion granted; petition for judicial review dismissed. 
Cite as 72 Or App 178 (1985) 179 

PER C U R I A M 

Respondent Greene, claimant, moved to dismiss this 
judicial review on the ground that the order is not reviewable. 
The motion was denied. SAIF now moves to dismiss on the 
same ground, and respondent Van Port Mfg . requests a 
determination of jurisdiction. We have reconsidered our 
denial of claimant's motion and have now concluded that we 
erred. Accordingly, the order denying claimant's motion is 
withdrawn and both motions to dismiss are allowed. 

Claimant filed an aggravation claim against Kruesi 
Cutting (insured by SAIF) and a new injury claim against 
Luedtke. The referee held that claimant had sustained an 
aggravation, chargeable to Kruesi, and the Board reversed, 
holding that claimant had sustained a new injury, chargeable 
to Luedtke. The Board remanded the case to the referee to 
determine whether Luedtke is a noncomplying employer. 

Luedtke seeks judicial review of the Board's holding 
Luedtke responsible for claimant's condition. I t cites Price v. 
SAIF, 296 Or 311, 675 P2d 479 (1984), as authority that the 
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Buard's order here is a f inal , reviewable order. Price allows 
review of issues relating to a partial denial of an injury 
occurring after an ini t ial , related injury. Price does not author
ize separating review of the issue of compensability f rom the 
issue of responsibility. See Dean v. SAIF, 72 Or 16, P2d 

11985). 

Motion granted; motion for judicial review dismissed. 

No. 81 February 20, 1985 215 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation 
of Richard S. Ingram, Claimant. 

I N G R A M , 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(82-09558; CA A31947) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted December 3,1984. 

Diana Craine, Portland, argued the cause for petitioner. On 
the brief were Peter W. Preston, and Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. On the brief were Dave 
Frohnmayer, Attorney General, and James E. Mountain, Jr., 
Solicitor General, Salem. 

Before Gillette, Presiding Judge, and Warren and Young, 
Judges. 

YOUNG, J. 

Aff i rmed. 
Cite as 72 Or App 215 (1985) 217 

Y O U N G , J . 

Claimant petitions for review of a Board order that 
denied compensation for a heart condition. The question is 
whether the referee and the Board properly applied ORS 
656.802(2), commonly referred to as the "fireman's presump
t ion." The referee found that SAIF had rebutted the presump
tion by proving that claimant's condition was not work 
related, and the Board affirmed. On de novo review, we a f f i rm. 

When this claim was filed, ORS 656.802 provided: 1 

1 O R S 656.802(2) was amended in 1983 to require "clear and convincing medical 
evidence" that the cause of the condition or impairment is unrelated to the fire 
fighter's employment. Or Laws 1983, ch 236, § 1. Claimant argued to the referee and 
Board that S A I F must overcome the fireman's presumption by clear and convincing 
evidence. The Board held that the 1983 amendment is not retroactive. That holding 
has not been challenged here. _ -. 



"(1) As used in ORS 656.802 to 656.824, 'occupational 
disease' means: 

i i * * * * * 

"(b) Death, disability or impairment of health of firemen 
of any political division who have completed five or more 
years of employment as firemen, caused by any disease of the 
lungs or respiratory tract, hypertension or cardiovascular-
renal disease, and resulting from their employment as fire
men. 

"(2) Any condition or impairment of health arising 
under paragraph (b) of subsection (1) of this section shall be 
presumed to result from a fireman's employment. However, 
any such fireman must have taken a physical examination 
upon becoming a fireman, or subsequently thereto, which 
failed to reveal any evidence of such condition or impairment 
of health which preexisted his employment. Denial of claim 
for any condition or impairment of health arising under 
paragraph (b) of subsection (1) of this section must be on the 
basis of medical or other evidence that the cause of the 
condition or impairment is unrelated to the fireman's employ
ment." 

Claimant developed arteriosclerotic disease after he 
had worked for more than five years for the Oregon City Fire 
Department. The referee and Board found that claimant met 
the statutory requisites for application of the presumption 
under ORS 656.802(2). They also concluded, however, that 
218 Ingram v. SAIF 

the medical evidence established that claimant's condition 
was unrelated to his work and that such evidence, when 
weighed against the presumption, was more persuasive. 

Claimant argues that the medical evidence was insuf
ficient to overcome the presumption. Dr. Grover, claimant's 
treating physician, after analyzing certain risk factors as they 
apply to claimant, concluded that the heart condition was not 
caused in material part by his employment as a fire fighter. He 
later clarified his opinion, stating that "[djogmatic conclu
sions regarding the causal relationship of various 'risk factors' 
to the development and progression of coronary heart disease 
and to the precipitation of clinical events * * * simply cannot 
be done wi th much assurance." Nevertheless, Dr. Grover 
adhered to his conclusion that claimant's work activities were 
not a material contributing cause of the development of his 
coronary artery disease. 

Dr. Wasenmiller, a cardiologist, agreed w i t h Dr. 
Grover that claimant's coronary artery disease was not caused 
by his employment. He acknowledged that medical science 
has been unable to identify a definite cause of heart disease, 
but he was reasonably certain that claimant's occupation did 
not cause his coronary artery disease. He stated: " I cannot say 
that his work conditions were not related to the acceleration, 
but I can say wi th high probability that his work conditions 
were not associated wi th the cause." Both doctors explained 
their opinions in terms of the risk factors which applied to 
claimant. Each believed that claimant's pipe smoking, hyper
cholesterolemia, hypertension and obesity were the primary 
factors i n the cause and development of his coronary artery 
disease. 

Claimant contends that the medical evidence estab-
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lished only that claimant's heart disease was "idiopathic," 
that is, of unknown origin, and that such evidence does not 
establish that claimant's disease is "unrelated" to his employ
ment. Claimant is correct in his assertion that a diagnosis that 
a condition is idiopathic is not evidence under ORS 656.802(2) 
that the condition is unrelated to the fireman's employment. 
See Wright v. SAIF, 289 Or 323, 332, 613 P2d 755 (1980). 

I n Wright the claimant experienced heart and chest 
pain that could not be linked to any physical disorder. The 
condition was idiopathic in the sense that there was no known 

Cite as 72 Or App 215 (1985) 219 

origin. In this case, claimant's condition is "idiopathic" only 
in the sense that no one cause for heart disease has been 
isolated. Instead, the opinions as to medical causation were 
made on the basis of "risk factors," which may include such 
individual factors as obesity, cholesterol consumption, smok
ing and stress.2 We find that the medical opinions, although 
necessarily stated in terms of probability, are sufficiently 
persuasive to overcome the statutory presumption. See Lines 
u. SAIF, 54 Or App 81, 634 P2d 262 (1981). 

Aff i rmed. 

2 Dr. Wasenmiller did not believe that stress is a "risk factor." 

No. 100 February 27, 1985 377 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Daryl R. Gabriel, I I , Claimant. 

GABRIEL, 
Petitioner, 

v. 
H Y S T E R COMPANY, 

Respondent. 
(82-00800; CA A30822) 

Judicial review f rom the Workers' Compensation Board. 

Argued and submitted September 7,1984. 

Dennis O'Malley, Portland, argued the cause for peti
tioner. W i t h him on the brief were Willner, Bennett, Hartman 
& Tauman, P. C. 

Bruce L . Byer ly , Por t l and , argued the cause fo r 
respondent. W i t h him on the brief were Moscato & Byerly, 
Portland. 

Before Joseph, Chief Judge, and Warden and Newman, 
Judges. 

WARDEN, J. 

Reversed; referee's order reinstated. 
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Cite as 72 Or App 377 (1985) 379 

W A R D E N , J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board that reversed the opinion and 
order of the referee and denied his occupational disease claim 
for asthma. The issue is compensability. We reverse. 

Claimant, at age 24, was employed by Hyster Com
pany in September 1978. He worked ini t ia l ly as a painter. He 
had had asthma since childhood, wi th symptoms including 
rhinorrhea, nasal blockage, watery eyes and diff icul ty sleep
ing. Soon after he started working at Hyster, however, he 
experienced an acute asthma attack, during which,he felt 
unable to breathe sufficiently. He contacted the employer's 
nurse, who advised him to rest; after resting he was able to 
resume working. He continued, intermittently, to experience 
similiar attacks and resorted to the use of non-prescription 
bronchial mist atomizers, which afforded some relief and 
allowed him to continue working. 

On May 21, 1981, claimant experienced a severe 
attack while painting winches. He saw Dr. Baker on an 
emergency basis. Dr. Baker diagnosed asthma and prescribed 
several medications. That evening, claimant also sought treat
ment at the Providence Hospital emergency room, where a 
probable viral infection also was diagnosed. The doctor subse
quently arranged for claimant to be tested for sensitivity to 
paints found in his work environment. An inhalation chal
lenge test of the paints, which contained isocyanate-related 
chemicals, was performed at Providence Hospital on June 22, 
1981, under the supervision of Dr . Lawyer. Claimant's 
exposure to the paints produced an asthma attack. Dr. Baker 
and Dr. Lawyer both advised claimant not to work around the 
paints. Claimant told employer of the physicians' advice, and 
employer transferred him to a job as a l i f t truck operator. 

After his direct exposure to the paints terminated, 
claimant continued to have problems wi th shortness of breath 
and sleeping. The chart notes of Dr. Baker indicate that 
claimant went to the emergency room on September 29,1981, 
and saw Dr. Baker the following day. The doctor indicated 
that he thought claimant was having an asthma exacerbation, 
etiology unknown. Claimant filed this claim for benefits on 
October 21, 1981. He continued to work at Hyster unt i l 
October 31, 1981, when he was laid o f f as part of a general 
380 Gabriel v. Hyster Co. 

workforce reduction. He experienced another severe asthma 
attack wi th an accompanying viral infection in January 1982. 

Hyster delayed acceptance or denial of the claim until 
February 4,1982, when i t issued a "partial denial": 

"We are partially denying your claim. I t is our position the 
paint to which you were exposed in October 21,1981, caused, 
at most, a temporary aggravation of your pre-existing, under
lying, chronic, obstructive, pulmonary disease. Your treating 
physician has advised that your condition returned to your 
pre-aggravation status as of at best October 28,1981." 

Af ter a hearing, the referee found the claim compensable, on 
the basis that claimant's pre-existing asthma had worsened. 
The board reversed, apparently because i t did not f ind the 
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medical evidence to establish a permanent worsening of 
claimant's pre-existing asthma. On de novo review, we con
clude that claimant has proved by a preponderance of the 
evidence that his claim is compensable, but for a reason 
different than that stated by the referee. 

Preliminarily, we note that the medical evidence 
establishes that claimant's medical condition involves two 
distinct diseases—chronic pre-existing asthma and isocya-
nate-induced asthma resulting f rom exposure to paints in the 
work environment. I n a 1977 letter issued before claimant's 
employment wi th Hyster Company, Dr. Romanaggi described 
claimant as having perennial allergic rhinit is and recurrent 
episodes of acute asthmatic bronchitis, wheezing and dyspnea. 
Dr. Lawyer, on the basis of the paint inhalation tests, testified 
by deposition that claimant, while employed at Hyster, devel
oped isocyanate-induced asthma f rom exposure to the paints. 
He characterized i t as "[a] well-defined disease entity where 
asthma occurs i n response to exposure to these isocyanate 
chemical hardeners that are used in some * * * paints," and 
noted that "having pre-existing asthma does not predispose 
[one] to develop isocyanate-induced asthma * * * [which is] as 
common in people without pre-existing asthma as in those 
that have preexisting asthma." Although the board ignored 
the fact that two diseases were involved, we find i t necessary 
to consider them separately. 

We first consider claimant's isocyanate-induced 
asthma, which we conclude is an occupational disease, at 
statutorily defined: 
Cite as 72 Or App 377 (1985) 381 

"As used in ORS 656.802 to 656.824, 'occupational disease' 
means: 

"(a) Any disease or infection which arises out of and in 
the scope of the employment, and to which an employe is not 
ordinarily subjected or exposed other than during a period of 
regular actual employment therein." ORS 656.802(1)(a). 

Claimant argues that he developed isocyanate-induced 
asthma, unrelated to his pre-existing asthma, and we find 
persuasive Dr. Lawyer's testimony that isocyanate-induced 
asthma is a discrete disease entity. I t is undisputed that 
claimant was exposed to isocyanate-related chemicals in 
paints on the job; the medical evidence that exposure to those 
paints induced in claimant an asthmatic reaction is uncon-
troverted. Where, as here, on-the-job conditions are the major 
contributing cause, i f not the sole cause, of an occupational 
disease, it is compensable. See Dethlefs v. Hyster Co., 295 Or 
298,667 P2d 487 (1983). We conclude that claimant's isocya
nate-induced asthma is a compensable occupational disease. 

Claimant also contends that the development of 
isocyanate-induced asthma is itself a worsening of his chronic 
asthmatic disease, meeting the criteria for compensability of a 
pre-existing disease set out i n Weller v. Union Carbide, 288 Or 
27, 602 P2d 259 (1979). We are not persuaded. To establish 
compensability under the Weller standard, a claimant must 
prove "that (1) his work activity and conditions (2) caused a 
worsening of his underlying disease (3) resulting in an 
increase in his pain (4) to the extent that i t produces disability 
or requires medical services." 288 Or at 35. See Wheeler v. 
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Boise Cascade, 298 Or 452, P2d (1984). On the basis of 
our de novo examination of the evidence, we conclude that 
claimant has failed to establish the second element of that 
test. 

In his second and th i rd assignments of error, claim
ant contends that Hyster's "partial denial" was an improper 
attempt to circumvent the claim closure procedures of ORS 
656.268, see Safstrom v. Riedel International, Inc., 65 Or App 
728,672 P2d 692 (1983), rev den 297 Or 124 (1984), and that 
Hyster's delay in accepting or denying the claim entitle h im to 
penalties and attorney fees pursuant to ORS 656.262(10). On 
appeal, Hyster has conceded that the "partial denial" actually 
was a ful l denial of compensability and that claimant is 

382 Gabriel v. Hyster Co. 

entitled to the statutory penalty and attorney fees i f claimant 
prevails on the issue of compensability. We agree. Accord
ingly, we do not discuss the "partial denial" issue and reins
tate the referee's award of a statutory penalty and attorney 
fees. 

Reversed; referee's order reinstated. 

388 February 27, 1985 No. 102 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation 
of Anthony P. Brech, Claimant. 

BRECH, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(83-04044; CA A31888) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 14, 1984. 

Robert Wollheim, Portland, argued the cause for peti
tioner. On the brief were James S. Coon, and Welch, Bruun 
and Green, Portland. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h h im on the brief were 
Dave Frohnmayer, Attorney General, and James E. Moun
tain, Jr., Solicitor General, Salem. 

Before Bu t t l e r , Presiding Judge, and War ren and 
Rossman, Judges. 

W A R R E N , J. 

Reversed and remanded for award of permanent total 
disability. -342-



390 Brech v. SAIF 

W A R R E N , J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board denying h im permanent total 
disability and awarding him 85 percent scheduled disability 
for the loss of use of his left leg. We review de novo and hold 
that claimant is permanently and totally disabled. 

Claimant is 62 years old and has worked for 33 years, 
since his discharge f rom mili tary service, as a carpenter. He 
suffered a compensable knee injury in 1978, for which he 
underwent several surgeries, including a knee replacement in 
1981. He testified that he cannot stand for more than 15 
minutes at a time, nor walk more than one block, without 
experiencing severe pain. The referee found claimant's testi
mony credible as to those limitations. In addition to his leg 
problem, claimant suffers f rom tinnit is , for which, i f he were 
in a noisy situation, he would have to take medication that 
precludes his driving and operating machinery. Claimant is 
also hard of hearing and has diff icul ty communicating by 
telephone. 

A vocational counselor testified that, because of his 
problems, " i t [is] just about impossible for [claimant] to be 
employed." She stated that she did not know of any sedentary 
jobs in which he could use his carpentry skills and that he 
cannot work in an office or use a telephone because of his 
hearing loss and t innit is . 

The referee's opinion, which the Board affirmed, 
incorporated the conclusion that claimant cannot obtain 
regular, gainful employment, stating: 

"In view of claimant's age and his impairment there isn't 
any likelihood claimant would return to work, even i f work 
were available. There is even less likelihood claimant would be 
able to obtain and hold regular, gainful sedentary employment 
which would be suitable, considering the restrictions imposed 
by his compensable injury. However, in view of the fact his 
physician is of the opinion claimant could perform sedentary 
work, and in view of the legislative requirement that a seeker 
of permanent total disability comply with the requirements of 
ORS 656.206(3) I find that even if claimant is permanently 
and totally disabled as a matter of fact, he does not meet the 
statutory requirement for an award of permanent total dis
ability." 

Cite as 72 Or App 388 (1985) 391 

The referee apparently considered the physician's testimony 
to which he referred as contradicting the vocational coun
selor's testimony that claimant is not "reasonably employa
ble." I t is clear f rom an examination of the record that the 
physician based his opinion that claimant "could be employed 
in a sitting type of position" on a consideration only of 
claimant's leg injury, without considering also his hearing 
problems. The record supports a finding that, because of all 
his problems, claimant is unable to perform regular gainful 
work and, therefore, is permanently totally disabled.1 

The second basis for the referee's denying permanent 
total disability is claimant's alleged failure to comply wi th the 
requirement of ORS 656.206(3) that a claimant prove "that 

-343-



the worker is wil l ing to seek regular gainful employment and 
that the worker has made reasonable efforts to obtain such 
employment." Claimant's failure to seek employment is not 
unreasonable when, in view of his disabilities, such efforts 
would be futile. Hanna v. SAIF, 65 Or App 649, 654, 672 P2d 
67 (1983); hooper v. SAIF, 56 Or App 437, 441, 642 P2d 325 
(1982). The evidence establishes that claimant cannot per
form regular gainful employment; because he is permanently 
totally disabled f rom a physical standpoint, i t is unnecessary 
for him to undertake the futi le effort of seeking employment. 

We conclude f rom our review of the evidence that, as 
a consequence of his compensable injury and preexisting 
disabilities, claimant is permanently incapable of performing 
regular gainful work. He is entitled to permanent total dis
ability. 

Reversed and remanded for an award of permanent 
total disability. 

1 ORS 656.206(l)(a) provides: 

"As used in this section: 

"(a) 'Permanent total disability' means the loss, including preexisting dis
ability, of use or function of any scheduled or unscheduled portion of the body 
which permanently incapacitates the worker from regularly performing work at a 
gainful and suitable occupation. As used in this section, a suitable occupation is 
one which the worker has the ability and the training or experience to perform, or 
an occupation which the worker is able to perform after rehabilitation." 

No. 104 February 27, 1985 397 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation 
of Chester A. Clark, Claimant. 

C L A R K , 
Petitioner, 

v. 
BOISE CASCADE CORPORATION, 

Respondent. 
(82-10864; CA A31356) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted November 15, 1984. 

Gerald C. Doblie, Portland, argued the cause and fi led the 
brief for petitioner. 

Mildred J. Carmack, Portland, argued the cause for 
respondent. W i t h her on the brief were Paul R. Bocci, Jr., and 
Schwabe, Williamson, Wyatt , Moore & Roberts, Portland. 

Before But t le r , Presiding Judge, and War ren and 
Rossman, Judges. 

ROSSMAN, J. 

Reversed; referee's order reinstated. 
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R O S S M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board, which reversed the referee and held 
that claimant was not permanently and totally disabled. We 
reverse. 

Several basic rules and principles are involved in the 
resolution of this kind of case. First, and foremost, in order to 
meet his burden of proving that he is permanently and totally 
disabled, a claimant must establish that he is unable to 
perform any work at a gainful and suitable occupation. Wilson 
v. Weyerhaeuser, 30 Or App 403, 408-09, 567 P2d 567 (1977). 
Although this claimant's permanent impairment is quite 
substantial, he does not exhibit total incapacity, physically or 
medically. Because he is capable of performing some work, he 
can succeed in his permanent and total disability claim only 
by proving that he falls wi thin the so-called "odd-lot" doc
trine. The import of that doctrine is that a disabled person, 
capable of performing work of some kind, may st i l l be perma
nently disabled due to a combination of his physical condition 
and certain nonmedical factors, such as his age, education, 
adaptability to nonphysical labor, mental capacity and emo
tional conditions. See Livesay v. SAIF, 55 Or App 390,637 P2d 
1370 (1981). 

A claimant's motivation is also a key factor, and the 
burden is on him to establish that he is wil l ing to seek regular 
gainful employment and that he has made reasonable efforts 
to obtain such employment. ORS 656.206(3). Finally, a per
manent total disability award cannot be reduced on the basis 
of a speculative future change in employment status but only 
on the actual conditions existing at the time of the hearing. 
Gettman v. SAIF, 289 Or 609, 616 P2d 473 (1980); Morris v. 
Denny's, 50 Or App 533, 623 P2d 1118 (1981). 

Claimant is a 44-year-old man, whose pre-injury 
work experience has been limited to manual labor jobs, 
including automobile body and fender work, ranch hand, 
roofing, cannery work, carpentry, truck driving, swimming 
pool construction, dry chain puller, press helper and patching 
and spreaderman. He has not worked since he sustained an 
industrial injury to his left hip in 1974, except for a three-
month stint at cartographic drafting in late 1979 and early 
1980. Since that time, he has had three surgeries on his hips, 
400 Clark v. Boise Cascade Corp. 

including a bilateral hip replacement. The medical reports are 
uniform that he cannot return to any form of heavy labor and 
cannot do heavy l i f t ing or prolonged walking. He is blind in 
his right eye, which causes difficulties i n very close work. He is 
deaf, or nearly deaf, in his right ear. His mechanical aptitude, 
math, drawing ability and capacity for schooling are below 
average. He has significant emotional and personality difficul
ties, including "atypical adjustment disorder w i th mixed emo
tional features and schizoid, paranoid, and somatization 
tendencies." 

Claimant did not attend school unt i l he was 13 years 
old and received only six years of education. However, subse-
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quent to his injury, he has received a GED and studied 
draft ing for two years at Chemeketa Community College. 
That is what enabled h im to do the previously mentioned 
work as an assistant cartographic drafter w i th the Oregon 
State Forestry Department for a 90-day federally funded 
appointment. That involved map tracing, work which is not 
generally available in the job market. Even when i t was 
available, claimant performed at below average speed and 
ski l l . Thus, Vocational Rehabilitation determined that work
ing as a draftsman was not a reasonable vocational goal for 
claimant. 

Claimant was evaluated at the Callahan Center, 
where i t was concluded that he was unable to work in the 
draft ing field, had a significant disability and would require 
additional training to be employable. The center referred him 
to Anthony Iannarone, a private vocational rehabilitation 
counselor, who worked wi th him to develop an authorized 
training program. Iannarone concluded that there was no 
recognized job where claimant could sell his services in the 
labor market. He testified that they were setting up a voca
tional rehabilitation training as an appliance repairman at 
Sunrise Services, which would be a nine-month training 
course to begin after the hearing. However, he stated that, 
even when this was completed, claimant would probably not 
be able to compete in the general job market, because 
appliances and parts would have to be brought to h im in small 
lots to be repaired and then taken back. These conditions are 
not available in the general job market. 
Cm as 72 Or App 397 (1985) 401 

The referee awarded claimant permanent total dis
ability as of August 27,1982. The Board reversed and awarded 
60 percent unscheduled permanent disability and 75 percent 
scheduled disability for loss of use of his left leg. 

Employer contends that claimant has failed to show 
that he is not able to engage in regular, gainful employment. I t 
points to evidence in the record that claimant has the physical 
ability and basic skills to perform a variety of light bench 
work. Employer acknowledges that claimant may require a 
period of subsidized training in order to perform many of these 
jobs but argues that claimant has not shown that such 
preparation would be required in order to perform all the 
kinds of light bench work jobs which might be wi thin claim
ant's capabilities. 

Based on our de novo review of the record, we, like the 
referee, believe that the report and testimony of Iannarone 
and the conclusion of the Callahan Center vocational assess
ment team are particularly persuasive. I t seems quite clear 
that claimant is not presently employable in the general labor 
market. Granted, he may become employable in the future 
with sufficient training preparation, but, under the earlier 
noted rule of Gettman, we must focus on claimant as his 
circumstances now exist, without regard to how his employ-
ability may change at some point in the future. The control
ling facts in this case bear a remarkable resemblance to the 
facts in Welch v. Banister Pipeline, 70 Or App 699, 690 P2d 
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1080 (1984), in which we held that claimant was permanently 
and totally disabled. In both cases, the evidence provided that 
the claimant, though relatively young, could no longer per
form the type of work which he had always done and was 
disabled from multiple causes f rom any other kind of work. 
We hold that this claimant has established by a prepon
derance of the evidence that he is permanently and totally 
disabled.1 

402 Clark v. Boise Cascade Corp. 

Regardless of the applicability of Gettman, the 
employer argues that i t s t i l l is entitled to win this case because 
of claimant's lack of motivation. I t apparently relies on a 
single incident which happened when claimant was taken by 
his vocational rehabilitation counselor to a potential job 
training site. The counselor previously had seen claimant in 
his office and at his home, and on neither occasion had 
claimant used a cane. Yet he appeared at the potential job 
training site heavily relying on a cane in walking through the 
plant. The job counselor concluded from that that claimant 
had attempted to convince the employer that he was not 
capable of doing the work. 

Af ter reviewing all the evidence, we do not f ind this to 
be persuasive evidence of lack of motivation on claimant's 
part. Previous medical and vocational rehabilitation reports 
frequently mention that claimant used a cane. On the two 
occasions when the counselor had seen claimant previously, 
he had been sitting in an office and in his house. Surely, there 
would be no overwhelming need for claimant to use a cane on 
those occasions. I n any event, the medical reports establish 
that claimant has substantial limitations in his walking abil
ity. I t was not unreasonable for him to use a cane when he was 
to be taken on a tour of a potential job site. Further, the job 
counselor himself stated that the job training at that particu
lar site, as i t was presented to claimant, would not have f i t his 
limitations, and no attempt was ever made to see i f the 
position could be modified. After this incident, claimant was 
cooperative in all attempts of vocational rehabilitation to f ind 
training for him. He even consented to a nine-month training 
program to prepare him for a particular job, for which the 
vocational rehabilitation counselor testified there is no mar
ket. We believe that claimant's extensive cooperation with 
Vocational Rehabilitation establishes motivation. 

We conclude that claimant is entitled to an award of 
permanent total disability as of August 27, 1982, as originally 
awarded by the referee. 

Reversed; referee's order reinstated. 

' As the referee pointed out in his opinion and order: 

"* * * If through training [claimant] becomes employable in the future, his 
etttus can be reassessed pursuant to O R S 656.206(5). In fact, if his authorized 
training program * * * is approved by the Field Services Division, claimant's 
permanent disability status will be reassessed pursuant to O R S 656.268 once the 
rehabilitation/training program has been completed." 
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422 February 27, 1985 No. 109 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Darrel A. Chastain, Claimant. 

C H A S T A I N , 
Petitioner, 

v. 
S T A T E A C C I D E N T INSURANCE F U N D 

CORPORATION et al, 
Respondents. 

(81-03963 & 81-03962; CA A30590) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 18, 1984. 
Mark Andrew Lange, Salem, argued the cause for peti

tioner. On the brief was Rolf Olson, Salem. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent State Accident Insurance 
Fund Corporation. W i t h h im on the br ief were Dave 
Frohnmayer, Attorney General, and James E. Mountain, Jr., 
Solicitor General, Salem. 

Allan M . Muir , Portland, argued the cause for respondent 
Fremont Indemnity. W i t h him on the brief were Roger A. 
Luedtke and Schwabe, Williamson, Wyatt, Moore & Roberts, 
Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

PER C U R I A M 

Reversed and remanded for reinstatement of respondent 
SAIF Corporation's acceptance of the claim. 
Cite as 72 Or App 422 (1985) 423 

PER C U R I A M 

Claimant seeks review of a Workers' Compensation 
Board order denying him compensation for his low back 
condition as either an aggravation or a new injury. We reverse 
and remand for reinstatement of respondent SAIF Corpora
tion's acceptance of the claim. 

The dispositive issue is whether SAIF is estopped 
from denying acceptance of the claim under Bauman v. SAIF, 
295 Or 788, 670 P2d 1027 (1983).1 We hold that i t is. SAIF 
concedes that, under Bauman, i t is estopped f rom denying the 
compensability of the claim. SAIF argues, however, that 
Bauman does not preclude its "back-up" denial of responsibil
ity. That issue was decided against SAIF's position in Jeld-
Wen, Inc. v. McGehee, 72 Or App 12, P2d (1985), 
where we interpreted Bauman as applying to "back-up" 
denials of responsibility. SAIF's back-up denial of responsibil
ity was issued after the 60-day time l imi t prescribed in ORS 
656.262(6). That denial is barred by Bauman. Jeld-Wen, Inc. 
v. McGehee, supra. 
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Reversed and remanded fo r reinstatement o f 
respondent SAIF Corporation's acceptance of the claim. 

1 Bauman applies retroactively to back-up denials issued before Bauman was 
fccided. U. S. National Bank u. Wagoner, 71 Or App 266, 692 P2d 149 (1984). 

No. 112 March 6, 1985 435 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation 
of Charles B. Edwards, Claimant. 

EDWARDS, 
Petitioner, 

v. 
STATE A C C I D E N T INSURANCE F U N D 

CORPORATION, 
Respondent. 

(82-06575; CA A31014) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted September 18,1984. 

H. Scott Plouse, Medford, argued the cause and fi led the 
brief for petitioner. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and James E. Moun
tain, Jr., Solicitor General, Salem. 

Before Joseph, Chief Judge, and Warden and Newman, 
Judges. 

JOSEPH, C. J. 

Reversed and remanded wi th instructions to allow claim. 
Cite as 72 Or App 435 (1985) 437 

J O S E P H , C . J . 

Claimant seeks review of an order of the Workers' 
Compensation Board which affirmed the referee's denial of 
medical benefits under ORS 656.245. The only issue is 
whether claimant's neck condition is causally related to an 
earlier compensable accident. We review de novo and reverse. 

Claimant suffered a compensable injury on August 
27, 1980, when the hay truck he was driving for the C-2 Cattle 
Company rolled over. He was taken to a hospital, where he 
complained of pain in his right shoulder, ribs and right occiput 
and of nausea. The treating physician, Dr . Bomengen, 
reported that there was no tenderness of the dorsal or cervical 
spine and that claimant had fu l l range of motion of his neck, 
although he had a bruise on the back of his head. He was 
treated for a right rib fracture and a punctured lung. He was 
hospitalized for approximately one and one-half days and 
released to return to regular work three weeks later on 
September 22, 1980. -349-



Claimant continued to perform strenuous work fo l 
lowing his return to work, including l i f t ing bales of hay 
weighing 90 to 120 pounds. In the spring of 1981, he developed 
numbness and tingling in his hands, a problem that worsened 
unt i l he saw Dr. Maukonen in Apr i l , 1982. The doctor took a 
history that inaccurately indicated that claimant had been 
hospitalized for one and one-half weeks for multiple rib 
fractures when, in fact, he had been hospitalized for one and 
one-half days for a single rib fracture and a punctured lung. 
The history also contained several other inaccuracies, includ
ing recording November, 1980, instead of September 22, 1980, 
as the time claimant returned to work after the wreck. 

The record contains three medical opinions concern
ing the cause of claimant's condition. Dr. Maukonen, the only 
doctor who actually had examined him, diagnosed post-trau
matic cervical spondylosis and ulnar dysesthesis, probably 
secondary to thoracic outlet syndrome. Dr. Riley, a neu
rological consultant for SAIF, reviewed the records and dis
cussed the relationship of trauma to cervical spondylitis but 
concluded that claimant had degenerative disc disease. He 
noted, however, the numerous errors in the history and 
expressed his opinion that claimant's condition was not 
related to the 1980 injury, because symptoms would have been 
438 Edwards v. SAIF 

expected wi th in three to five days after that injury, whereas 
claimant did not complain of neck pain that soon after the 
accident. 

Dr. Tennyson, a neurological consultant, was called 
as a witness by SAIF. He testified that, on the basis of the 
admitted exhibits and the x-rays taken by Dr. Maukonen in 
Apr i l , 1982, he agreed wi th the diagnosis of cervical spon
dylosis. Like Dr. Riley, he believed that the condition was not 
caused by the injury. He based his conclusion on the fact that 
claimant was apparently given a thorough examination at the 
time of the injury and that the standards of practice would 
have required x-rays to be taken of the neck area i f there had 
been complaints about pain to that region. X-rays had been 
taken of the skull, elbows and ribs, but not of the neck. Dr. 
Tennyson agreed that a history of neck pain at the time of 
hospitalization and a history of continued neck pain would 
cause him to change his opinion about the relationship of the 
spondylosis to the injury. 

A l l three medical experts discussed the relationship 
between spondylosis and trauma. Dr. Riley noted that cervical 
spondylitis can be associated wi th different trauma, either of 
hyperextension or severe twisting. Dr. Maukonen believed 
that claimant's condition was the result of the 1980 injury. Dr. 
Tennyson stated that cervical spondylosis is commonly 
related to trauma in persons of claimant's age, but that in his 
case i t probably was the result of multiple traumas over a 
number of years. 

The question in this case is whether claimant's condi
t ion was more likely than not caused by the 1980 accident. 
Claimant has the burden to prove his claim. Martin v. SAIF, 
22 Or App 282, 538 P2d 943 (1975). The referee determined 
that Dr. Maukonen's opinion was "entitled to no weight" and 
decided, on the basis of the two other medical opinions, that 

-350-



claimant had not proved a causal connection. The Board 
adopted the referee's reasoning. 

On de novo review, we conclude that claimant has 
proved i t more likely than not that his condition was caused 
by the 1980 accident. The medical evidence indicates that i t 
was probably caused by trauma. I n the accident, claimant was 
in a truck that rolled over. He experienced sufficient trauma 
Cite as 72 Or App 435 (1985) 439 

to fracture a rib, puncture a lung, jam his right shoulder and 
bruise the back of his head. 

The two medical experts for SAIF rejected a causal 
connection between that accident and claimant's condition 
because of the lack of immediate neck pain associated wi th the 
accident. However, the doctor testifying for SAIF agreed that 
trauma is the most probable cause of spondylosis in a person 
of claimant's age. We find i t d i f f icul t to understand the 
rejection of a causal connection between the accident and the 
condition, especially when there was no other evidence of 
trauma associated wi th the requisite neck pain to explain 
claimant's condition. 1 

Reversed and remanded wi th instructions to allow 
the claim. 

1 Dr. Tennyson's opinion that claimant's spondylosis might be the result of a 
degenerative condition accelerated by multiple traumas arising from work activity of 
wrestling with cows and lifting bales of hay is too equivocal and speculative to be a 
satisfactory alternative explanation of the cause of the condition. 

524 March 6, 1985 No. 124 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation 
of Robert E. Alvarez, Claimant. 

ALVAREZ, 
Petitioner, 

u. 
GAB BUSINESS SERVICES, INC., 

' Respondent. 
(82-09965; CA A30776) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 18, 1984. 

Robert L . Chapman, Medford, argued the cause and sub
mitted the brief for petitioner. 

H . Scott Plouse, Medford, argued the cause for respondent. 
W i t h him on the brief were Cowling & Heysell, Medford. 

Before Joseph, Chief Judge, and Warden and Newman, 
Judges. 

W A R D E N , J. 

Order modified to require that aggravation claim be pro
cessed in accordance wi th ORS 656.262; affirmed as modified. 

- 3 5 1 -



526 Alvarez v. GAB Business Services 

WARDEN, J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board. He contends that the Board 
erred in reversing the referee's determination that his claim 
had been prematurely closed and in failing to remand the case 
to the referee for a decision on the alternative theory that 
claimant had established an "aggravation." ORS 656.273. 

The Board set out the facts: 
"Claimant compensably injured his right knee on July 22, 

1980. He subsequently underwent two arthrotomies and a 
medial meniscectomy. Following claimant's second arthro-
tdmy, Dr. Gilsdorf opined: 

'[H]is current condition has plateaued and will not mate
rially improve with further time and treatment—may require 
further corrective surgery at a later date for continuing 
instability related to the articular changes in his right knee.' 
"On September 14, 1982 Southern Oregon Medical Consul
tants performed a closing examination and opined: 

'The condition is considered stationary and claim closure 
at this time is recommended.' 
"On October 1, 1982 Gilsdorf indicated that he agreed with 
the Consultant's findings. 

"On October 27, 1982 a Determination Order issued, 
finding claimant medically stationary on September 14,1982, 
the date of the Consultant's examination. 

"On December 13, 1982 Dr. Gilsdorf indicated that, 
because claimant's symptoms had become more severe, he was 
contemplating doing a joint replacement on claimant's knee. 
He indicated that claimant was considering the possibility 
and Wished to discuss it with his attorney before he decided to 
undergo the surgery. 

"On January 24, 1983 Dr. Gilsdorf wrote: 
" 'It has been my recommendation that Mr. Alvarez 

undergo knee replacement surgery. He has now informed me, 
through his attorney, that he wishes to proceed with the 
definitive knee surgery, that is knee replacement surgery * * *. 

" 'In view of this man's symptomatic state, his condition 
cannot be and should not be considered stationary. Time loss 
should be reinstated and authorization to'proceed, with this 
* * * knee replacement surgery, is requested.' 
Cite as 72 Or App 524 (1985) 527 

"The insurer authorized the surgery, but apparently time 
loss was never paid. Surgery was scheduled for March 6, 1983 
but was never performed because of elevated blood sugar. 

"The Referee said that the opinions of Southern Oregon 
Medical Consultants and Dr. Gilsdorf that claimant was 
stationary in September 1982 were 'tentative or precatory.' 
The Referee concluded that in '20-20 hindsight' claimant was 
not medically stationary." 

In reversing the referee's finding of a premature 
claim closure, the Board stated: 

"[I]n September 1982 the unanimous medical opinion was 
that claimant's condition could not be expected to improve 
through treatment or the passage of time. It was only later 
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when claimant's symptoms increased that his treating physi
cian felt it advisable for the claimant to undergo the rather 
drastic measure of having the entire knee joint replaced." 

The Board correctly refused to exercise hindsight in 
determining whether the claim was prematurely closed. To 
support a conclusion that a claimant is "medically station
ary," ORS 656.005(17) requires only that "no further material 
improvement would reasonably be expected from medical 
treatment, or the passage of time." The reasonableness of 
medical expectations at the time of claim closure must be 
judged by the evidence available at the time, not by the 
subsequent development of the case. See Maarefi v. SAIF, 69 
Or App 527, 531, 686 P2d 1055 (1984). 

The Board agreed with the referee's conclusion that 
Dr. Gilsdorf s January 24,1983, letter was a valid aggravation 
claim. ORS 656.273(3). It concluded that "the insurer was 
under an obligation to respond to the request for time loss by 
either accepting or denying the aggravation claim. Because it 
did neither, the referee was correct in assessing a penalty." 

The remaining issue is whether the Board should 
have remanded to the referee for a decision on whether 
claimant had established an aggravation. It should not have. 
Both the referee and the Board correctly found that claimant 
had made a valid claim for aggravation. The referee's order 
that the aggravation "claim shall be processed in accordance 
with ORS 656.263" was affirmed by the Board. 

Because it is apparent that the referee made a 
scrivener's error in referring to ORS 656.263, we modify the 
528 Alvarez v. GAB Business Services 

order to provide that claimant's claim for aggravation shall be 
processed in accordance with ORS 656.262 and affirm it as 
modified. ORS 656.273(6). 

Order modified to provide that the aggravation claim 
be processed in accordance with ORS 656.262; affirmed as 
modified. 
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Petitioner, 
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Argued and submitted November 14,1984. 
H . Scott Plouse, Medford, argued the cause for petitioner. 

With him on the brief was Cowling & Heysell, Medford. 

Stephanie S. Collison, Eugene, argued the cause for 
respondent. On the brief were John Silk, and Bischoff & 
Strooband, P.C., Eugene. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

RICHARDSON, P. J. 
Reversed and remanded for reinstatement of the denial. 

628 Roseburg Lumber Co. v. Killmer 

RICHARDSON, P. J . 

The issue in this workers' compensation case is 
whether claimant has established a compensable occupational 
disease claim for a cyst in her left groin. The referee and the 
Workers' Compensation Board, one member dissenting, held 
that the claim was compensable. The employer appeals, and 
we reverse. 

Claimant has a history of chronic pain. One of the 
medical reports in the record ̂  states that she developed 
numbness in her left leg and foot in 1968 or 1969. In 1974, she 
had a lumbar fusion. She had a cyst removed from the area of 
her left groin in 1973 or 1974. In 1976, a cyst was removed 
from one of her ovaries. After the July, 1982, removal of the 
cyst involved in this case, she continued to experience pain 
over most of her body. She suffers from pain in her legs, arms 
and low back, has tension in her neck and shoulders and 
suffers from frequent headaches. In February, 1983, one 
examining physician expressed the opinion that the majority 
of her complaints are related to a major depressive disorder. 
The only ailment involved in this case is the cyst discovered 
and removed in 1982. 

Claimant began working for employer in 1980. She 
first worked "pulling on the dry belt," later worked "off-
bearing on the round table" and finally was moved to working 
as a "plugger," which involved plugging knotholes and patch
ing veneer. As a plugger, she stood on her feet all day and 
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operated a foot pedal with her right foot. Her regular job in 
September, 1981, was as a plugger, but she occasionally 
relieved other workers on the dry belt and the dryers. 

On approximately September 14, 1981, she began to 
experience "funny feelings" in her left leg. She described them 
as a "burning numbness and just like a band around your leg" 
and stated that i t felt as i f her pant legs were getting wet. She 
sought the advice of a doctor, but no specific problem was 
diagnosed at that time. She returned to work after a short 
time. 

The sensation in her leg progressively worsened until 
she could hardly walk. In June, 1982, she was examined by Dr. 
Meharry. He discovered a cyst in her left groin, which he 
removed the following month. He was of the opinion that the 
Cite as 72 Or App 626 (1985) 629 

cyst was aggravated, but not caused by, claimant's work 
conditions. He wrote a letter to employer on September 2, 
1982, stating, "This patient's work aggravated her leg in such 
a way she was unable to work beginning July 2,1982." 

On September 13, 1982, claimant filed a claim for 
workers' compensation, which was denied. She requested a 
hearing. The referee found that the cyst was asymptomatic 
before September 14, 1981, and concluded that, because the 
work conditions caused it to become symptomatic, requiring 
medical services and causing disability, the claim was com
pensable. The Board affirmed, one member dissenting on the 
ground that there was no evidence that work conditions were 
the major contributing cause of the worsening of the cyst 
condition. Employer appeals, arguing that the Board erred in 
finding that claimant sustained her burden of proving that the 
claim for removal of the cyst was compensable. 

• 
Claimant argues that her claim is compensable under 

our decision in Wheeler v. Boise Cascade, 66 Or App 620, 675 
P2d 499 (1984), which held that when work conditions cause a 
previously asymptomatic condition to become symptomatic, 
requiring medical treatment or causing disability, the claim is 
compensable even though there is no worsening of the under
lying condition. That decision was reversed after the parties in 
this case had submitted their briefs and presented oral argu
ments. Wheeler v. Boise Cascade Corp., 298 Or 452, 693 P2d 
632 (1985). The Supreme Court, following Weller v. Union 
Carbide, 288 Or 27, 602 P2d 259 (1979), held that, in order to 
prevail, a claimant must show a worsening of the underlying 
condition, whether the condition is symptomatic or 
asymptomatic at the time of employment. Under Weller, 
claimant must prove by a preponderance of the evidence that 
(1) her work activity and conditions (2) caused a worsening of 
her underlying disease, (3) resulting in an increase in pain (4) 
to the extent that i t produces disability or requires medical 
services. The work activities need not be the sole cause of the 
worsened condition, but they must be the major contributing 
cause. Dethlefs v. Hyster Co., 295 Or 298, 667 P2d 487 (1983); 
SAIF v. Gygi, 55 Or App 570, 639 P2d 655, rev den 292 Or 825 
(1982). 

The only doctor to report on the relationship between 
claimant's work and the cyst was Dr. Meharry. As noted 
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630 Roseburg Lumber Co. v. Killmer 

previously, his letter to employer states that her work "aggra
vated her leg." He did not explain how her work "aggravated 
her leg." On an application for health insurance benefits filed 
by claimant, Dr. Meharry indicated that her work had not 
caused the cyst, but possibly had aggravated it. On March 29, 
1983, he wrote to claimant's attorney: 

"This letter is written regarding my opinion as to whether 
Mrs. Killmer's work activities were a major contributing 
cause for her worsened condition. When I first saw her on 
June 17,1982, regarding the pain in her left thigh we felt that 
she did have a problem and that she was unable to work with 
the condition as it was. Working probably aggravated it but 
did not cause the problem. As you are probably aware, she was 
taken to the operating room on the 9th of July, 1982. At this 
time Iliopsoas cyst was removed from the left groin which was 
probably a synovial or ganglionic cyst with mucoid fluid 
according to the pathology report. There was probably no 
question that any work or activities aggravated this type of 
problem. But, I wouldn't state that the work caused this type 
of problem; although, if she does any heavy type of work this 
will definitely aggravate and worsen her arthritic problems. 
This of course will make pain control more difficult to 
manage." 

Claimant argues that that last letter satisfies the 
requirement to show that her work was the major contributing 
cause of her worsened condition. We disagree. We note first 
that i t is entirely unclear from the medical evidence exactly 
what claimant's underlying condition is. We cannot discern 
whether the cyst is a disease or a symptom of a disease. 
Assuming that the references in the reports to a "condition" 
refer to some underlying disease, we do not interpret Dr. 
Meharry's letter as supporting the conclusion that claimant's 
work activity was a major contributing cause of a worsening of 
that disease. I t reiterates his opinion that work conditions did 
not cause the cyst to appear, but did "aggravate" it . I t states 
merely that work conditions were a cause of the worsened 
condition; it does not answer the question of whether work 
conditions were the major contributing cause. Thus, claimant 
has failed to sustain her burden of proof. 

Reversed and remanded for reinstatement of the 
denial. 
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Argued and submitted January 25,1985. 

Gary Furlong, Salem, argued the cause for petitioner. On 
the brief were Brian R. Whitehead and Michael B. Dye, 
Salem. 

Cynthia S. C. Shanahan, Portland, argued the cause for 
respondent. With her on the brief were Paul R. Bocci and 
Schwabe, Williamson, Wyatt, Moore & Roberts, Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J. 
Affirmed in part; reversed in part and remanded to Board 

for determination of total temporary disability payments for 
the period July 14 to August 27, 1981, and to determine 
amount of penalties and attorney fees. 
Cite as 72 Or App 663 (1985) 665 

B U T T L E R , P. J . 

Claimant seeks review of an order of the Workers' 
Compensation Board that reversed his award of permanent 
total disability and denied him additional compensation for 
temporary total disability. We affirm in part and reverse in 
part. 

On July 19, 1976, claimant injured his back while 
lifting barrels at work. A fourth determination order, entered 
June 1, 1979, brought his unscheduled permanent partial 
disability award for that injury to 50 percent. On June 14, 
1978, claimant was diagnosed as having ankylosing spon
dylitis, "a slow, inexorably progressive, painful disease affect
ing largely the spine, that slowly and steadily progresses with 
increasing pain and stiffness." When the insurer denied 
responsibility for any disability resulting from the spondylitis, 
a hearing was held. The referee concluded: 

"(1) Claimant's underlying disease, ankylosing spon
dylitis, was aggravated by the industrial injury but 

"(2) Somewhere along the line the aggravation may have 
ceased, leaving some internal 'permanent' injury as a result of 
the aggravation. When the aggravation ran its course, if it did, 
or how much damage was done by this is thus far unknown. 
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"The above is contrary to the denial to the extent that it 
denies responsibility for any effects of the injury on the 
underlying disease." 

The insurer resubmitted the claim for closure and, by 
determination order dated August 27, 1981, claimant was 
denied additional compensation. The basis for that denial was 
medical evidence that the effects of claimant's industrial 
injury had ceased sometime before June 12,' 1978, and that his 

t present disability, beyond the unscheduled 50 percent, was 
ĉaused by the ankylosing spondylitis. Claimant appealed the 

r denial and was granted an award of total permanent disability 
by the referee, who found: 

"[The industrial injury] precipitated a course of events in 
which the ankylosing spondylitis progressively worsened at a 
faster rate because of the occurrence of the back strain and the 
effect of that more rapid worsening remains today a material 
contributing factor to claimant's disability. That is, if claim
ant had not suffered the July, 1976 back strain, his ankylosing 

666 _ Perez v. EBI Companies 

spondylitis would not have worsened as fast or as much as it 
did. * * *" 

The Board reversed the referee's award, because it did not 
agree that 

"[t]he progression of claimant's ankylosing spondylitis 
condition, which accounts for the present disability from 
which he suffers, is attributable in material part to claimant's 
1976 industrial injury." 

We agree with the Bpard. The medical evidence is 
clear that the industrial injury had some effect on claimant's 
ankylosing spondylitis. The disagreement is over the extent of 
that effect. Claimant insists that all of the disabling effects are 
compensable, because the referee in the original hearing 
supposedly found that his industrial injury aggravated the 
spondylitis and left some "permanent" injury. The original 
order did not so find,1 and the medical evidence is clear that 
the industrial injury only precipitated the onset of claimant's 
present symptoms. The record indicates that before the injury 
he apparently had no symptoms of that condition and, since 
the injury, he has and will continue to have the symptoms of 
the disease. However, the medical evidence shows that, 
although the occurrence of symptoms was accelerated by the 
compensable injury, claimant's present disability resulting 
from the disease is the same as it would have been even if the 
industrial injury had not occurred. I t is that fact which defeats 
his present claim for permanent total disability. Although he 
is entitled to compensation for the period that he would not 
have been symptomatic but for the industrial injury, the 
Board correctly concluded on this record that his present 
disability resulted from the ankylosing spondylitis and is not 
attributable in material part to his 1976 industrial injury. 

1 Claimant relies on the referee's order denying a motion to reconsider his order. 
In that document, the referee "explained" that he had held in his original order that 
claimant had suffered some permanent injury as a result of the aggravation. The 
referee refused to modify the original order and ordered that i t be ratified, affirmed and 
republished. The original order did not find a compensable permanent injury resulting 
from the ankylosing spondylitis. 
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The remaining question is whether claimant is 
entitled to temporary total disability payments from the time 
that the first referee reversed the insurer's denial (July 14, 
1981) until the determination order denying compensation for 

Cite as 72 Or App 663 (1985) 667 

the ankylosing spondylitis was entered (August 27,1981), and 
whether the insurer is subject to a penalty pursuant to ORS 
656.262(10) for failing to make those payments. The Board 
concluded that, because claimant was medically stationary 
during that time, he was not entitled to temporary total 
disability. Although it is true that claimant had been deter
mined to be medically stationary, that determination was only 
with respect to his compensable injury, which, until the first 
referee's order relating to the compensability of claimant's 
ankylosing spondylitis, did not relate to that condition. The 
referee's order reversing the insurer's denial for that condition 
required the insurer to accept the claim and to determine the 
extent to which it was compensable. The dispositional lan
guage of that order provided: 

"IT IS THEREFORE HEREBY ORDERED that claim
ant's claim is remanded to EBI Companies to provide claim
ant temporary total disability and permanent disability 
benefits that may have resulted from aggravation of the 
ankylosing spondylitis as caused by the industrial injury of 
July 16,1976 and further process the claim, as necessary, until 
the claim is again ready for closure pursuant to ORS 656.268; 
to the extent that the above Order is contrary to the denial 
mailed August 7, 1980 by EBI Companies, the denial is 
reversed. Filing a request for review does not stay payment of 
compensation to claimant." 

Because claimant had not been released by his doctor 
to return to work, temporary disability payments should have 
been paid until the evaluation division determined the extent 
of further compensation due. ORS 656.268. The failure to 
make those payments when ordered to do so is an unreason
able delay in payment of compensation, for which a penalty 
and attorney fees may be assessed under ORS 656.262(10). 
See Hutchinson v. Louisiana-Pacific, 67 Or App 577, 679 P2d 
338, rev den 297 Or 340 (1984). 

Affirmed in part; reversed in part and remanded to 
Board for determination of total temporary disability pay
ments for the period July 14 to August 27, 1981, and to 
determine the amount of penalties and attorney fees. 
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Charles Robinowitz, Portland, argued the cause and filed 
the brief for petitioner. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. With him on the brief were 
Dave Frohnmayer, Attorney General and James E. Mountain, 
Jr., Solicitor General, Salem. 

BUTTLER, J. 

Reversed and remanded with instructions to accept 
aggravation claim as of December 4,1981, and for determina
tion of penalties and attorney fees. 

Gillette, J., concurring in part; dissenting in part. 
670 Haret v. SAIF 

B U T T L E R , J . 
The issues in this workers' compensation case are 

whether claimant made an aggravation claim before June 11, 
1982—the latest date when she and SAIF, after the hearing, 
agree that it had been made—and whether her condition had 
worsened by the time of the claim. We hold that claimant's 
physician's report of December 4, 1981, constituted an 
aggravation claim and that her condition had, in fact, wors
ened. We therefore reverse the Board's denial of compensa
tion for the period before June 11, 1982, and its denial of 
penalties and attorney fees for SAIF's unreasonable delay in 
denying the claim. However, we affirm the conclusion of the 
referee and the Board that claimant is not entitled to interest 
at the statutory rate on unpaid compensation from the time 
that it became due under ORS 82.010(2)(a). 

Claimant was injured in 1978 when her hair caught in 
rollers at work, causing a severe wrenching of her neck. She 
became medically stationary after 10 months of treatment but 
continued to experience pain. At that time, her symptoms 
were primarily in her neck, but she also had some problems in 
her right arm. Dr. Grimm, her attending neurosurgeon, stated 
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that her injuries included an acute stretch injury to her 
cervical nerves. He believed that her right arm problems were 
primarily the result of that stretch injury. The referee, in an 
opinion entered after a hearing in October, 1979, found that 
claimant had suffered a cervical sprain with arm symptoms 
but that she had no loss of function in her upper right arm. He 
awarded her 25 percent unscheduled permanent partial dis
ability, based on loss of function of the cervical spine alone. 

Claimant continued to have occasional flareups of 
her neck problem, but she did not need to see a physician from 
December, 1980, until December 4,1981, when she went to Dr. 
Nash, a neurosurgeon.1 His report to SAIF of that date 
emphasized the difficulties that claimant was having with her 
right arm and suggested that her C5-6 nerve root was 
involved. A myelogram in February, 1982, confirmed his 
suspicion.2 Nash did not suggest surgery. He made a number 

Cite as 72 Or App 668 (1985) 671 

of reports to SAIF while he treated claimant and summarized 
his findings in a letter to her attorney on May 7,1982. SAIF 
received a copy of the letter on May 26,1982. Meanwhile, on 
May 10,1982, SAIF had issued a denial of claimant's aggrava
tion claim. The record reveals no "claim" other than Nash's 
reports. 

Claimant apparently was not satisfied with Nash's 
conservative approach. On June 11, 1982, she went to Dr. 
Berkeley, another neurosurgeon. He performed another 
myelogram and reached a conclusion similar to Nash's, except 
that he recommended surgery. The parties now agree that 
Berkeley's June 11, 1982, report to SAIF was an aggravation 
claim and that claimant's condition had worsened. The period 
in dispute is from December 4, 1981, through June 10,1982. 

We must first determine whether any one of Nash's 
reports constituted an aggravation claim. I f one of them did, 
we must then decide whether there was a worsening of 
claimant's condition before she first saw Nash. 

ORS 656.273(3) provides: 
"A physician's report indicating a need for further medical 

services or additional compensation is a claim for aggrava
tion." 

That statute replaced former ORS 656.271(1) (repealed by Or 
Laws 1973, ch 620, § 4), which provided that an aggravation 
claim "must be supported by a written opinion from a physi
cian that there are reasonable grounds for a claim." The 
purposes of the statutory change were to make the physician's 
report itself the claim and to delete any requirement that the 
report do more than request additional services. When the 
carrier receives such a report, it then becomes its responsibil
ity to determine whether a worsening has occurred and to 
accept or deny the aggravation claim.3 

1 Grimm had moved to another city. Nash was in the same office, but he had not 
previously seen claimant. 

2 A myelogram in August, 1978, soon after claimant's injury, showed a normal 
cervical area. 

9 Of course, i f a carrier denies the aggravation claim, it will still be responsible for 
medical costs necessary to treat the claimant's compensable condition. ORS 
656.245(1). „ r l 



Even with the statutory change, not every medical 
report is an aggravation claim. We held in Wetzel v. Goodwin 
Brothers, 50 Or App 101, 622 P2d 750 (1981), that a medical 
chart note sent to the insurer at its request did not constitute 
672 Haret v. SAIF 

an aggravation claim. The note included a statement that the 
claimant's condition "is not changing." Almost anything more 
than that, however, can be an aggravation claim. The physi
cian's report need not "adduce facts sufficient to show an 
aggravation; it need only show the need for further treatment 
of the injury." Clark v. SAIF, 50 Or App 139,143,622 P2d 759 
(1981). Nash's report, dated December 4, 1981, meets the 
requirements. Claimant had not seen a physician for a year 
before going to Nash. Nash's report to SAIF indicated a "need 
for further medical services" and put SAIF on notice that it 
had to determine whether a wdrsening had occurred.4 

Claimant's condition had in fact worsened before she 
first saw Nash. What was originally a strained but otherwise 
neurologically normal cervical area had progressed to signifi
cant nerve root degeneration. According to Berkeley, the 
condition that Nash observed in December was significantly 
different from that on which the referee based his order, 
precisely because of that progression. The nerve root involve
ment made the situation much more serious and created risks 
of further degeneration, including atrophy of the muscles of 
claimant's right arm. Claimant has proved a worsening as of 
December 4, 1981. SAIF's denial of her claim was both late 
and unreasonable. 

The final issue is whether claimant is entitled to 
interest on the temporary total disability compensation she 
received after the hearing as the result of SAIF's agreement to 
accept her aggravation claim as of June 11, 1982, and on the 
additional amount of temporary total disability compensation 
she will receive as a result of our decision. We decided this 
question adversely to claimant in Button v. SAIF, 45 Or App 
295, 608 P2d 206, rev den 289 Or 107 (1980), where we held 
that the claimant was not entitled to interest because "[t]here 
is no statutory authority for such an award in the Workers' 
Compensation Act. The only penalties available are those 
specified in [ORS 656.262(10)]." 45 Or App at 298. (Emphasis 
supplied.) 
Cite as 72 Or App 668 (1985) 673 

Although our quoted statement in Button may have 
oversimplified the issue by suggesting that interest is a 
penalty, our ultimate conclusion was correct. Interest is not a 
penalty; i t is "compensation for the use or forbearance of 
another's money." Portland Gen. Elec. Co. v. Dept. of Rev., 7 
OTR 444 (1978). When applicable, an award of interest avoids 
the unjust enrichment of a debtor who retains the use of 
money that i t should rightfully have paid to its creditor. The 
question is whether the general law stated in ORS 

4 SAIF must ultimately have realized that Nash's reports constituted an aggrava
tion claim. There is no other explanation for its denial issued May 10, 1982, before i t 
had received any written communication from claimant or her lawyer and when the 
only documents in its file were Nash's reports and related papers. 
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82.010(2)(a), which provides that interest at the statutory rate 
is payable on "[a]U moneys after they become due" is applica
ble to compensation payable under the Workers' Compensa
tion Law. 

We conclude, as we did in Button, that i t is not. 
Workers' Compensation is strictly a creature of statute, 
replacing a worker's common law remedies for job-related 
injuries. The act provides the exclusive remedy6 for a worker 
injured on the job, ORS 656.018, and compensation is payable 
without regard to the fault of the employer or the worker. ORS 
656.005(8)(a). Claims are processed exclusively through the 
statutory agency, the Workers' Compensation Department, 
the Hearings Division and the Board, with judicial review in 
this court, all within the confines of the provisions of the act. 
The act is a complete statement of the rights of workers to 
compensation for injuries covered thereby. 

The act specifically provides for the consequences 
that follow from an insurer's or self-insured employer's unrea
sonable delay or unreasonable refusal to pay compensation. 
ORS 656.262(10) provides for a penalty "up to 25 percent of 
the amounts then due plus any attorney fees which may be 
assessed under ORS 656.382." There is no provision for 
interest. When it is considered that other provisions of the act 
permit a worker to keep money paid to him or her, even 
though it is ultimately determined that the worker was not 
entitled to the compensation, ORS 656.313(1) and (2), i t 
seems clear that the act strikes a balance of sorts. 
674 Haret v. SAIF 

To the extent that there are permissible adjustments 
for over-compensation under the act, ORS 656.268(4), for 
example, we have held that the statutory remedy is exclusive, 
even if it amounts to no remedy for the overpayment. In SAIF 
v. Harris, 66 Or App 165,672 P2d 1384 (1983), we held that the 
insurer could not maintain a court action to recover an 
overpayment, even though an action for money had and 
received would have provided a remedy i f the overpayment 
had not been made under the act. I t seems clear that "normal 
remedies" to which a litigant might otherwise be entitled do 
not apply to litigants covered by the act. 

Wi thout cataloguing other examples of the 
exclusivity of the statutory rights and remedies, enough has 
been said to demonstrate that the Workers' Compensation 
Law is a complete statement of the parties' rights and obliga
tions, and they are sui generis. The consequences for under
payment or nonpayment of compensation are just as limited 
as they are for overpayment. Either the act provides for them, 
or there are none. The act does not provide for interest on late 
payments; it provides for a penalty and attorney fees. Those 
are the exclusive consequences.6 

s The injured worker may maintain an action for damages against a noncomplying 
employer for a job-related injury, ORS 656.020, and also for injuries caused by the 
negligence of a third person not in the same employ. ORS 656.164; see also ORS 
656.578. 

6 Although not dispositive of the question, it is worth noting that the Supreme 
Court denied review in Button, and two legislative sessions since Button was decided 
have done nothing to change the conclusion we reached. 

-363-



Reversed and remanded with instructions to accept 
the aggravation claim as of December 4, 1981, and for a 
determination of penalties and attorney fees. 

G I L L E T T E , J , concurring in part, dissenting in 
part. 

I agree with the majority's treatment of when claim
ant made an aggravation claim and therefore concur in that 
part of the majority opinion. I disagree with the majority's 
analysis of the key issue in this case is whether claimant is 
entitled to interest on the temporary total disability compen
sation she received after the hearing as the result of SAIF's 
agreement to accept her aggravation claim as of June 11,1982, 
and on the additional amount of temporary total disability 
compensation she will receive as a result of our decision. I 
therefore dissent on that issue. We decided this question 
adversely to claimant in Button v. SAIF, 45 Or App 295, 608 
Cite as 72 Or App 668 (1985) 675 

P2d 206, rev den 289 Or 107 (1980), where we held that the 
claimant was not entitled to interest because "[t]here is no 
statutory authority for such an award in the Workers' Com
pensation Act. The only penalties available are those specified 
in ORS 656.262[(10)]." 45 Or App at 298. (Emphasis sup
plied.) We today reconsider our position and determine that 
Button oversimplified the issue. 

As the majority acknowledges, our quoted statement 
in Button misconstrued the nature of interest and the stat
utory basis for awarding it. Interest is not a penalty. Rather, i t 
is "compensation for the use or forbearance of another's 
money." Portland Gen. Elec. Co. v. Dept. of Rev., 7 OTR 444, 
445 (1978). An award of interest avoids the unjust enrichment 
of a debtor who retains the use of money that it should 
rightfully have paid to its creditor. We were mistaken, in 
Button, when we passed off requested interest as an unauthor
ized "penalty." 

The question remains, however, as to whether Button 
was legally correct, although its rationale was not. There is no 
statutory provision within the Workers' Compensation law 
authorizing or requiring the payment of interest. The only 
interest provision arguably relevant is found outside the 
statutory scheme. ORS 82.010(2) (a) provides that interest at 
the statutory rate is payable on "[a]ll moneys after they 
become due * * *." Interim compensation pending acceptance 
or rejection of a claim, and temporary or permanent total 
disability payments after acceptance, are due and payable at 
specific times and in readily calculable amounts. See ORS 
656.206(2), 656.210(1), 656.262(4), 656.273(6). I t may be 
argued that the situation is thus the same as that in 
Papadopoulos v. Bd. of Higher Educ., 48 Or App 739, 744-46, 
617 P2d 931, rev den 290 Or 727, cert den 454 US 803 (1981), in 
which the plaintiff was awarded unpaid salary for a school 
year. We held that he was also entitled to statutory interest on 
each month's salary from the date during that school year on 
which it should have been paid. Workers' compensation 
payments are payable in the same regular fashion; i t is easy to 
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argue by analogy that such payments are governed by the 
general provision for interest on moneys that are due and 
owing. 
676 Haret v. SAIF 

It may be argued with equal plausibility, however, 
that interest should not be awarded, because (a) the Workers' 
Compensation law is a complete statutory scheme, so that 
inclusion of penalties but not interest should be read as 
indicating legislative intent; and (b) the legislature in its two 
sessions since Button has not seen f i t to change the rule we 
announced there. 

On balance, I am persuaded by the former argument. 
Although the question is not an easy one, I perceive the 
penalty provisions of ORS 656.262(10) as additions to, not 
substitutes for, a litigant's normal remedies. I cannot believe 
that, given the remedial purposes of the Workers' Compensa
tion law, the legislature would substitute penalties, whose 
award in a given case is problematical, for the just payment for 
use of a litigant's money that an award of interest is supposed 
to represent. 

I respectfully dissent from the failure to award claim
ant interest. 

No. 155 March 20, 1985 729 
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Before Gillette, Presiding Judge, and Van Hoomissen and 
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VAN HOOMISSEN, J. 

Reversed and remanded for further proceedings. 

Cite as 72 Or App 729 (1985) 7 3 1 

V A N HOOMISEN, J . 

Claimant and Industrial Indemnity Company seek 
judicial review of an order on reconsideration of the Workers' 
Compensation Board. ORS 656.298. They contend that the 
Board erred in vacating its previous order that had affirmed 
the referee's Conclusion that claimant had sustained a new 
injury in 1978 while employed by Laurelhurst Thriftway, 
rather than an aggravation of an injury sustained in 1973 
while employed by Butler's Village Market. We reverse and 
remand for further proceedings. 

Claimant sustained a compensable back injury in 
1973, while employed by Butler's. Industrial Indemnity, 
Butler's carrier at that time, accepted the claim. It was closed 
by determination order in 1974. Claimant sustained a second 
compensable back injury in 1978, while employed by Lau
relhurst. United Grocers Insurance was Laurelhurst's carrier 
at that time. Industrial Indemnity accepted that claim as an 
aggravation of claimant's 1973 injury. I t was closed by deter
mination order in May, 1979. In August, 1979, claimant filed a 
claim against Laurelhurst, alleging that the 1978 incident was 
a new injury. United Grocers Insurance denied responsibility. 
In 1981, Industrial Indemnity retroactively denied claimant's 
aggravation claim. Claimant appealed both denials. 

The referee found that claimant had sustained a new 
injury in 1978. The Board affirmed that finding. However, on 
reconsideration, ORS 656.295, the Board held that Industrial 
Indemnity's acceptance of the 1978 aggravation claim, and 
payment of benefits, barred i t from later denying claimant's 
aggravation claim. The Board relied on Bauman v. SAIF, 295 
Or 788, 670 P2d 1027 (1983). We disagree with the Board's 
interpretation of Bauman. 

We interpret Bauman to mean that Industrial 
Indemnity must pay compensation, at least until someone else 
is determined to be responsible. See Jeld-Wen, Inc. v. 
McGehee, 72 Or App 12, P2d (1985). Here, the referee 
and the Board found that claimant had sustained a new injury 
in 1978 while employed by Laurelhurst. We agree. United 
Grocers Insurance was Laurelhurst's carrier at that time; it is 
responsible for the new injury. 
732 Retchless v. Laurelhurst Thriftway 

Reversed and remanded for further proceedings.1 

1 Because we remand, we do not consider the merits of claimant's second 
assignment that the Board erred in denying him an award of attorney fees against 
Laurelhurst and its carrier on Board review. 
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NEWMAN, J. 

Reversed and remanded with instructions to accept the 
aggravation claim. 
Cite as 72 Or App 765 (1985) 767 

N E W M A N , J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board that affirmed the referee and 
denied her aggravation claim. Claimant, age 35, injured her 
back in a compensable accident in January 1973. She has 
experienced pain related to her back since the injury and had 
back surgery in March 1973 and September 1974. The initial 
determination order of May 22,1974, awarded twenty percent 
unscheduled disability "resulting from injury to your back." A 
second determination order on November 18, 1975, awarded 
an additional fifteen percent unscheduled disability "resulting 
from injury to your low back." On February 23,1978, claimant 
filed a claim for aggravation. SAIF denied it . 1 

The issue is whether claimant's condition resulting 
from the compensable injury worsened between November 18, 
1975, and May 22, 1979, the date on which the five-year 
limitation period for filing an aggravation claim expired. ORS 
656.273(4)(a). At the hearing in 1981, the referee appropri
ately considered evidence of claimant's worsened condition 
through May 22,1979, even though some of that evidence was 
developed subsequent to SAIF's denial. See ORS 656.273(1), 
(4)(a); OAR 436-83-400(3), 436-83-510. 

The parties agree that the determination orders of 
1974 and 1975 recognized a psychological component of claim
ant's injury-related condition. The referee found that claim-
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ant's psychological condition was related to her 1973 injury 
and awarded medical expenses pursuant to ORS 656.245.2 He 
concluded, however, that claimant had failed to prove a 
compensable aggravation claim because, although he found 
the lay testimony convincing, medical evidence regarding the 
worsening of her psychological condition was equivocal.3 The 
Board affirmed the referee, stating that "claimant has failed 
768 Childers v. SAIF 

to establish a worsening of her condition since the last award 
or arrangement of compensation * * *." We find that, 
although claimant's low back condition has not worsened 
since the last determination order, her related psychological 
condition, a conversion reaction, has.4 We reverse. 

The referee found: 
"Claimant's chronic disabling mental state, chronic back 

problems and chronic lower extremities problems or symp
toms, and residual limitations have 'worsened' since 
November 18, 1975, with passage of time (Testimonies of 
Claimant, Mr. Childers, claimant's husband, and Mr. Powers, 
the former employer of claimant at the Rod & Reel Restau
rant). 

"Claimant's daily activities are now minimal. Claimant 
has given up, or limited, activities such as going to the beach, 
traveling, camping, socializing, yardwork, gardenwork, house
work and riding a bicycle because of her chronic disabling 
mental state and because of her chronic low back condition, 
including the lower extremities. 

"Claimant has not held any substantial, gainful employ
ment since her industrial injury of January 15, 1973. 

"All lay testimonies contained in the record are credible. 
The lay testimonies are entitled to full weight." (Emphasis 
supplied.) 

We do not find that the medical evidence is equivocal 
but that it, along with the lay testimony, demonstrates a 
worsening of claimant's psychological condition. The evi
dence establishes that claimant converts her emotional reac
tions into physical manifestations5 and that those physical 
manifestations of her psychological condition became more 

' Although the first request for a hearing was in 1978, four amended requests for 
hearing followed, as well as considerable correspondence between counsel and the 
referee. The matter finally came to hearing before the referee on June 25, 1981; the 
referee's opinion and order was issued on May 28,1982; and the Board issued its order 
on review on November 30, 1983. 

2 S A I F does not contest the award under O R S 656.245, and it is not in issue here. 
:1 The referee did not have the benefit of the subsequent Supreme Court opinion in 

Garbuttv. SAIF, 297 Or 148,151,681 P 2 d l l 4 9 (1984), when he ruled against claimant 
on the ground that the medical evidence was equivocal. 

4 The record variously characterizes claimant's psychological condition as "func
tional overlay," "conversion reaction," "hysterical neurosis, conversion type" and 
"conversion hysteria." These terms describe the same underlying condition in this 
case. We will use "conversion reaction." 

5 Dr. Perkins, a clinical psychologist, described claimant as "utilizing repression, 
denial, and somatization as defenses against experiencing considerable emotional 
upset." Dr. Yospe, a clinical psychologist, stated that there were indications that 
claimant "tends to use somatic symptomology as a means of expressing underlying 
emotional problems." Dr. Fried, a physician, examined claimant in August 1978 and 
stated: 

"It is my impression the patient suffers from a certain degree of hysterical 
overlay to her physical problem and that she tends to deny psychological 
difficulties and find somatic explanations of her problems more compatible with 
her self image." 
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frequent, more severe and more diverse during the period in 
issue. The evidence also establishes that there was no physical 
cause for her increased disabilities and that during this period 
claimant had greater need of psychological treatment. We 
conclude that claimant's underlying psychological condition 
had worsened between November 18,1975, and May 22,1979. 

Before November 18, 1975, the physical manifesta
tions of claimant's psychological condition included her legs 
buckling occasionally, gastro-intestinal reactions, spasms, 
blackout spells and one incident of hysterical paralysis of 
undisclosed duration or location. Claimant's activities 
decreased, but she was still walking a few hours each day. 
During the same period, medical opinions noted an 
increasingly severe hysterical conversion reaction, moving 
from a "good" prognosis to a "guarded" one and an impression 
that claimant had reservations about pursuing rehabilitation. 

Between November 18, 1975, and May 22, 1979, 
however, claimant was repeatedly hospitalized for back-
related pain and suffered daily periods of severe pain lasting 
up to two hours, often with intense muscle spasms. She also 
had frequent and more severe falls caused by her legs buckling, 
suffered hysterical paralysis of the right leg for several days at 
a time, including one 19-day hospitalization for pain and the 
hysterical paralysis, and had headaches, lasting sometimes 
one to three days, and nausea. She was frequently bedridden. 
In November 1977, Dr. Grieser characterized claimant's prob
lem as "hopeless," and in March 1978, Dr. Narus concluded 
that she was in "desperate need of psychiatric intervention in 
order to salvage her functional competence."6 Although the 
evidence indicates that claimant continued to be ambivalent 
about rehabilitation, Dr. Dewey concluded in 1981 that her 
continued psychological problem was not a willful attempt to 
recover compensation without working. Her physical man
ifestations, the medical reports and her general inability to 
function all reflect a worsened psychological condition related 
770 Childere v. SAIF 

to her 1973 injury. Claimant's aggravation claim is compensa
ble. ORS 656.273. 

Reversed and remanded with instructions to accept 
the aggravation claim. 

6 A rare positive report in September 1978 noted a "marked improvement in 
psychogenic dysfunction." 
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E L W O O D , 
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S T A T E A C C I D E N T I N S U R A N C E F U N D 
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State Accident Insurance Fund Corporation, 298 Or 429, 693 
P2d 461 (1985). 

Judicial review from Workers' Compensation Board. 

Submitted on remand January 8,1985. 

Thomas A. Huntsberger, Springfield, appeared for peti
tioner. With him were Ackerman, DeWenter & Huntsberger. 

Darrell E . Bewley, Assistant Attorney General, Salem, 
appeared for respondent. With him were Dave Frohnmayer, 
Attorney General, and James E . Mountain, Jr., Solicitor 
General. 

Before Richardson, Presiding Judge, and Van Hoomissen 
and Newman, Judges. 

N E W M A N , J . 

Reversed and remanded with instructions to accept claim. 
Cite as 72 Or App 771 (1985) 773 

N E W M A N , J . 

The Supreme Court reversed and remanded our deci
sion, Elwood v. SAIF, 67 Or App 134, 676 P2d 922 (1984), for 
further proceedings, stating: 

"From the court's phrasing, we cannot be certain whether 
the court considered the circumstances of the employer's 
request for claimant's resignation as one aggravating element 
among others that caused her illness, or whether it believed 
that she became ill in substantial part because she lost her job. 
Because this court does not make such factual determinations 
for itself, we reverse the decision of the Court of Appeals and 
remand the case to that court for further proceedings." 
Elwood v. SAIF, 298 Or 429, 433, 693 P2d 461 (1985). 

The court commented: 
"The line, we think, runs between illness resulting from 

the stress of actual or anticipated unemployment, which is not 
compensable, and illness resulting from the circumstances 
and manner of discharge, which can be regarded as events still 
intrinsic to the employment relationship before termination 
and can lead to compensation. * * * The principle, however, is 
that stressful events accompanying the discharge can make a 
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resulting illness compensable; illness resulting from the mere 
act of discharge and loss of the job is not." 298 Or at 433. 

Our opinion had twice mentioned the "termination" as one of 
the stressful events and conditions of plaintiffs employment 
that caused her mental disorder.1 The Supreme Court could 
not determine on which side of its line we intended our 
opinion to fall. 

Our opinion recites the facts of claimant's employ
ment relationship and the stressful events accompanying the 
discharge: 

"Claimant, age 54, was a registered nurse for 24 years. She 
worked full time for McKenzie Manor Home from 1966 until 

774 Elwood v. SAIF 

1976. For the last nine years of that employment, she was the 
assistant director of nurses. She worked 40 hours a week with 
occasional week end or over-time work and rarely took vaca
tions. She was responsible for a ward on one shift, including 
supervision of nurses and aides, medications for 75 patients 
and other administrative duties. She had frequent contact 
with visitors and patients' families, had to meet demands 
from patients and other nurses and had the responsibility of 
director of nurses if that person was away or ill. 

"The referee found claimant's testimony 'essentially credi
ble.' Claimant testified that nufses made unnecessary phone 
calls to the doctor about patients under her general supervi
sion, disobeyed her instructions, ignored her, lost respect for 
her and encouraged aides and orderlies to disrespect her/ 
denigrated the quality of her nursing care to families of 
patients and told management about complaints of patients 
and their families about her work. She had numerous conflicts 
with other nurses during the last few years of her service. She 
also testified that drugs and alcoholic beverages used by the 
residents disappeared without explanation from her ward and 
that she was told by an aide two or three days after she was 
terminated that there were rumors at the Home that she had 
been drinking the patients' alcohol and taking drugs. Claim
ant believed that that was 'devastating' to her reputation. 

"Claimant testified that, because she was the logical 
choice to become the new director of nursing, the director and 
the nurses were attempting to force her to quit. She also 
testified that the administrator admitted that claimant was 
'being run off,' but the administrator denied that. Claimant 
said that the director of nurses told her that her impression 
that the nurses were 'giving her a bad time' was 'in her 
imagination.' 

"Although claimant had received above average to out
standing annual performance evaluations, the insurer submit
ted evidence that her work performance began to decline in 
about 1974, that she had failed to keep adequate records and 
charts in conformance with state regulations and had been 
told of the deficiency, that she was disrespectful to the 
administrator and one of the physicians and that patients 
complained concerning the care they received from her. 

1 Our opinion stated: 

"The record shows that numerous events and conditions of the employment, 
including her termination, were real and capable of producing stress when viewed 
objectively." 67 Or App at 138. 

"We also find that real, stressful events and conditions of plaintiffs employ
ment, including the termination, when compared to the non-employment 
exposure, were the major contributing causes of her mental disorder." 67 Or App 
at 139. O - M 



"The record does not disclose whether the employer or 
other nurses, in fact, wished to force claimant out, whether 
claimant's imagination led her to this perception or whether 
there was good cause for her termination. It is clear that the 
employer requested and received claimant's resignation on 

Cite as 72 Or App 771 (1985) 776 

April 1,1976. Although the employer denied that it was trying 
to force claimant out, it did not try to prove that the events on 
which claimant based her belief that people did not want her 
there were not real. The record shows that numerous events 
and conditions of the employment, including her termination, 
were real and capable of producing stress when viewed objec
tively. * * * 

u * * * * * 

"Claimant testified that, at the meeting at which her 
resignation was demanded, the director or nurses, the admin
istrator and the owner told her that she was being terminated 
in part because of her illness. Although the administrator 
testified that claimant's termination was the result of her 
failure to keep proper records, the employer listed the basis of 
termination on its form as 'asked to resign as health didn't 
seem to be too good.' The director of nurses wrote that 
claimant 'was asked to resign because of inability in keeping 
up with workload which I feel was due to health reasons.' 
Claimant testified that one of the aides had told her that the 
director of nurses had told the aides that next morning that I 
was emotionally ill and would not be returning to work." 67 Or 
App at 137. 

Our references to "termination" referred to the cir
cumstances and manner of that termination. We hold that the 
"stressful events accompanying [claimant's] discharge" con
tributed materially to her illness; that is, that the circum
stances and manner of employer's request for claimant's 
resignation were material, aggravating elements, among oth
ers, that caused her illness. We add these findings to our 
former opinion, which, as supplemented, we readopt. 

Reversed and remanded with instructions to accept 
the claim. 
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Thomas A. Huntsberger, Springfield, argued the cause and 
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on the briefs were Dave Frohnmayer, Attorney General and 
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L I N D E , J . 

Reversed and remanded to the Court of Appeals. 

* Appeal from Workers' Compensation Board Order. 67 Or App 134,676 P2d 922 
(1984). 

Cite as 298 Or 429 (1984) 431 

LINDE, J . 

The occupational disease law provides that a worker 
is entitled to compensation as for an "injury," ORS 656.804, if 
the worker contracts a disease that "arises out of and in the 
scope of the employment, and to which an employe is not 
ordinarily subjected or exposed other than during a period of 
regular employment therein." ORS 656.802. Mental illness 
can be an occupational disease, James v. SAIF, 290 Or 343, 
624 P2d 565 (1981), if it arises from actual rather than 
imaginary job-related conditions. McGarrah v. SAIF, 296 Or 
145, 675 P2d 159 (1983). The present case involves the 
question under what circumstances a claimant's discharge 
from employment can be one of the job-related conditions 
giving rise to a compensable occupational disease. 

Claimant worked as a registered nurse for McKenzie 
Manor Home from 1966 to 1976, when she was discharged. In 
1980 she filed a claim for compensation for occupational 
disease caused by emotional stress, which she attributed to a 
demanding work schedule, to employer pressure to quit her 
job, and to her eventual discharge. SAIF , the employer's 
insurer, denied the claim on grounds that the condition for 
which compensation was claimed did not arise from claim-
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ant's employment. The referee and the Workers Compensa
tion Board denied the claim. The Court of Appeals reversed 
and directed the board to order acceptance of the claim. 
Elwood v. SAIF, 67 Or App 134, 676 P2d 922 (1984). Having 
allowed review to consider the question of discharge as a 
causative factor in an occupational disease claim, we reverse 
and remand the decision to the Court of Appeals. 

Because the Court of Appeals has the final word on 
disputed factual issues, we do not recite the medical evidence 
in detail. Sahnow v. Fireman's Fund Ins. Co., 260 Or 564, 491 
P2d 997 (1971). In holding claimant's "mental disorder" 
compensable, 67 Or App at 141, 676 P2d at 925, the Court of 
Appeals made a number of findings necessary to support its 
conclusion. The court summarized claimant's testimony that 
she believed other nursing personnel showed disrespect for 
her and encouraged others to disrespect her, denigrated her 
work, blamed her for the disappearance of patients' drugs and 
alcoholic beverages, and apparently sought to force her to quit 
her job. The employer denied that it wanted to force claimant 
432 Elwood v. SAIF 

to resign, but eventually it did request and received her 
resignation. 

The court found that "numerous events and condi
tions of the employment, including her termination, were real 
and capable of producing stress when viewed objectively," that 
she suffered from a "mental disorder" for which she was given 
medication, that her illness was a reason for her requested 
resignation, and that "real,1 stressful events and conditions of 
plaintiffs employment, including the termination, when com
pared to the non-employment exposure, were the major con
tributing causes of her mental disorder." 67 Or App at 138-39, 
676 P2d at 924-25. These findings satisfy the criteria for 
compensability of a psychological occupational disease as 
stated in McGarrah v. SAIF, supra, except for one problem. 
The problem is the court's inclusion of claimant's "termina
tion" among the "stressful events and conditions of [her] 
employment" that made the resulting mental disorder com
pensable. 

The insurer argues that the event of termination is 
not a risk of the employment but rather a removal from the 
risks of the employment, that claimant's depression did not 
arise from her job duties but from her release from those 
duties, and that therefore it did not "arise out of and in the 
scope of the employment" for purposes of the occupational 
disease law. Claimant responds that the Court of Appeals 
referred to her termination not as a cause in isolation but in 
the context of other stressful events that all were part of her 
"work experience" leading to her mental disorder. 

It is not strictly accurate to say that termination (and 
its attendant stress) is not a risk of employment; indeed, 
logically termination can only be a risk of employment as 
death can be a risk only of life. The question of compensability 
cannot be answered in terms of causation. It is entirely 
plausible that a person might suffer a more devastating 
psychological reaction to losing a job than to being without a 
job. Nor can it be answered on the assumption that the stress 
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of termination begins at the moment when the employment 
ends, for that is not necessarily so, for instance, when an 
employee is told that her job will terminate six months in the 
future and in consequence worries herself into a mental 
illness. 
Cite as 298 Or 429 (1984) 433 

If an employee is demoted and develops a mental 
illness as a result of the events of the demotion or the changed 
status or assignment, it would be difficult to argue that the 
illness was not "work connected" as that concept was used in 
Rogers v. SAIF, 289 Or 633, 616 P2d 485 (1983). Nevertheless, 
we agree with the insurer that the occupational disease law did 
not make illness from losing a job a compensable risk of the 
job. It would be anomalous to compensate for the mental 
distress consequent upon loss of employment more than for 
the traditionally more likely strains of such a loss on the 
unemployed person's physical health, yet the concept of 
occupational disease has not been extended to malnutrition 
and inadequate medical care resulting from loss of employ
ment. 

The line, we think, runs between illness resulting 
from the stress of actual or anticipated unemployment, which 
is not compensable, and illness resulting from the circum
stances and manner of discharge, which can be regarded as 
events still intrinsic to the employment relationship before 
termination and can lead to compensation. Such events might 
produce a stress-caused illness irrespective of unemployment, 
even, for instance, if the employee knew that a better job was 
available elsewhere. Like many distinctions in the law, this 
line may not always be clear and sharp in the great factual 
variety of discrete instances. The reviewing tribunals must 
take care not to introduce fault concepts into the compensa
tion law. The principle, however, is that stressful events 
accompanying the discharge can make a resulting illness 
compensable; illness resulting from the mere act of discharge 
and loss of the job is not. 

The Court of Appeals opinion twice speaks of 
"including" the discharge among the stressful events and 
conditions of plaintiff s employment that led to her mental 
disorder. From the court's phrasing, we cannot be certain 
whether the court considered the circumstances of the 
employer's request for claimant's resignation as one aggravat
ing element among others that caused her illness, or whether 
it believed that she became ill in substantial part because she 
lost her job. Because this court does not make such factual 
determinations for itself, we reverse the decision of the Court 
of Appeals and remand the case to that court for further 
proceedings. 
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C A M P B E L L , J . 

The decision of the Court of Appeals is reversed. 

* Judicial review from Workers' Compensation Board. 66 Or App 620, 675 P2d 
499 (1984). 

454 Wheeler v. Boise Cascade 

C A M P B E L L , J . 

This case arises as a result of an occupational disease 
claim filed on April 6,1981. The hearings referee held that the 
claim was compensable citing Hutcheson v. Weyerhaeuser, 288 
Or 51, 602 P2d 108 (1979). The Workers' Compensation 
Board on review reversed the referee stating that the claimant 
did not satisfy the requirements that: (1) the work conditions 
caused a worsening of the underlying disease, Weller v. Union 
Carbide, 288 Or 27, 602 P2d 259 (1979); and (2) that work 
conditions were the major cause of the worsening, SAIF v. 
Gygi, 55 Or App 570, 639 P2d 655 (1982). 

The Court of Appeals reversed the Board by dis
tinguishing Hutcheson and Weller. The Court of Appeals held 
that the record did not support the Weller and Stupfel v. 
Edward Hines Lumber Co., 288 Or 39, 602 P2d 264 (1979), 
requirement that there be a worsening of the underlying 
condition. However, it held that because the claimant had 
been asymptomatic and not receiving medical care for his 
disease until he started work that the claim was compensable 
under Hutcheson. We reverse. 

The following facts are excerpted from the Court of 
Appeals opinion and the Board's record. In the fall of 1979 
after graduating from high school, claimant got a job at 

-376-



Anderson's Plywood as a glue spreader. While there, he 
suffered from a rash caused by "glue poisoning." The condi
tion cleared up with medical treatment. He was laid off 
because of personnel cutbacks in February 1980 and remained 
unemployed until June 1980 when he went to work for Boise 
Cascade. He worked various jobs until October 1980 when he 
was permanently assigned as a green chain off bearer. 

During the summer of 1980, claimant got a rash but it 
cleared up during the winter of 1980. By March 1981 the rash 
was again bothering claimant and he missed four or five days 
of work. 

On April 6, 1981, claimant filled out a claim of 
Occupational Injury or Disease on which he claimed to be 
allergic to hemlock and glue. On April 14,1981, the claim was 
"accepted" by Boise Cascade and claimant went to the doctor 
for diagnosis and treatment. Claimant was referred to a 
Cite as 298 Or 452 (198^ 455 

dermatologist who diagnosed the problem as atopic der
matitis, an inherited predisposition to have sensitive skin. 
The dermatologist noted the following: 

"1) I feel fairly certain from the history that Mr. Wheeler 
has had a history of atopic dermatitis that began prior to his 
exposure at Boise Cascade. 

"2) I feel that his work activity has probably caused this 
problem to become symptomatic. Atopic individuals don't do 
well doing heavy exercise and activity which causes the 
patient to perspire. Many doctors feel that there is a defective 
sweat mechanism in these individuals. 

3) His normal living activities probably did contribute to 
his problem in that he was using fairly harsh body soaps and 
also was showering frequently because of the heavy perspiring 
that he does in his occupation. 

"4) I feel that the skin rash is a symptom of a pre
existing underlying condition. 

"5) As far as working at Boise Cascade causing the 
underlying worsening of the pathological condition I think 
that's debatable. Probably not. The individual may become 
symptomatic any time that his skin becomes dry or he has 
excess perspiration or wears clothing that may be irritating to 
the skin. He will always have a skin which will be easily 
irritated and may flare up at any time. With the passing years 
these problems may become less symptomatic. 

"6) As far as the clinical findings which support that 
conclusion I would feel that there are few objective findings 
except that the scaling of the skin leads me to believe he does 
have an atopic diathesis. From what I know about atopic 
individuals these individuals do get worse when they exercise 
and perspire. This could easily happen to persons not working 
however, and working out in the gym." 

On June 2, 1981, Boise Cascade, based on the infor
mation from medical reports, denied that the medical problem 
was compensable. 

At oral argument claimant argued that as a matter of 
law Boise Cascade could not deny the claim once it had 
accepted the claim. He cited as authority Bauman u. SAIF, 
295 Or 788, 670 P2d 1027 (1983). In Bauman, this court ruled 
that: -377-



"The insurer or self-insured employer is not at liberty to 
accept a claim, make payments over an extended period of 

456 Wheeler v. Boise Cascade 

time, place the compensability in a holding pattern and then 
as an afterthought, decide to litigate the issue of compen
sability." 

In Bauman, S A I F specifically accepted a claim as 
compensable and provided the claimant with an acceptance 
letter. S A I F then paid medical benefits for a period of three 
years before reversing its decision and denied compensability 
of the claim. 

The controlling language in Bauman for this case is: 
"If, as in this case, the insurer officially notifies the 

claimant that the claim has been accepted, the insurer may 
not, after 60 days have elapsed, deny the compensability of 
the claim unless there is a showing of fraud, misrepresentation 
or other illegal activity." 295 Or at 794. (Emphasis added.) 

The record in this case shows that Boise Cascade 
denied compensability within the 60-day time period. There
fore Bauman does not prohibit the denial of this claim. 

The second issue raised is whether, in awarding 
compensation, the Weller critera can be set aside because 
Hutcheson created its own test for claimants who were 
asymptomatic before beginning employment. 

The Court of Appeals rationale for distinguishing 
Weller and Hutcheson is as follows: 

"If there is a distinction between Weller and Stupfel, on 
the one hand, and Hutcheson, on the other, it is not articu
lated in the court's opinions. However, the opinions were 
written with all three cases in mind; we assume, therefore, 
that there is a distinction, and we believe that it lies in the fact 
that in Weller and Stupfel, the claimants apparently were 
receiving medical attention before the claimed exacerbations 
of the symptoms at work. Therefore, the court held that the 
exacerbations were not compensable, because there was no 
worsening of the claimants' underlying conditions for which 
they were being treated. In Hutcheson, however, the claimant 
was asymptomatic and not being treated at the time of the 
exacerbation of symptoms at work. The court expressly stated 
that the mill conditions caused temporary exacerbation of the 
claimant's preexisting condition 'so as to require medical 
services that would not have otherwise been necessary ***.'" 
Wheeler v. Boise Cascade, 66 Or App 620, 623, 675 P2d 499 
(1984). , 

Cite as 298 Or 452 (198») 457 

We disagree. Hutcheson is only an application of the 
rule in Weller. The requirements for a claimant to prevail were 
set forth in Weller1 as follows: 

"* * * we believe that in order to prevail claimant would have 
to prove by a preponderance of evidence that (1) his work 
activity and conditions (2) caused a worsening of his underly-

1 In Weller v. Union Carbide, 288 Or 27, 602 P2d 108 (1979), claimant injured his 
back in a nonindustrial accident. His work as a crane operator caused pain but did not 
cause or aggravate his underlying disease. The Weller decision turned on the fact that 
element (2) of the test was not met, i.e., a worsening of the underlying disease. 
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ing disease (3) resulting in an increase in his pain (4) to the 
extent that it produces disability or requires medical serv
ices." 288 Or at 35. 

The analysis in Weller was the analysis in Stupfel2 

and Hutcheson.3 The points of Hutcheson were that (1) to be 
compensable, an occupational disease or injury does not have 
to permanently worsen the condition, (2) the level of proof 
necessary to substantiate a claim is by a preponderance of 
evidence and (3) the record in Hutcheson was strong enough to 
conclude that the preexisting condition was exacerbated, thus 
satisfying the Weller criteria. 

The Court of Appeals in its analysis created a distinc
tion that was not there. It did find that the underlying 
condition did not worsen and that the Weller criteria were not 
met. We are bound by the finding of fact that the underlying 
condition did not worsen. Sahnow v. Fireman's Fund Inc. Co., 
260 Or 564, 491 P2d 97 (1971). Therefore the plaintiff in this 
case cannot recover. 

We hold that the Weller analysis is the appropriate 
analysis whether the conditions are symptomatic or 
458 Wheeler v. Boise Cascade 

asymptomatic at the time of employment. The decision of the 
Court of Appeals is reversed and the decision of the Workers' 
Compensation Board is reinstated. 

2 In Stupfel v. Edward Hines Lumber Co., 288 Or 39,602 P2d 264 (1979), claimant 
suffered from chronic obstructive pulmonary disease and reactive airway disease. It 
was determined that the diseases were not caused by his work but that the work 
environment increased his symptomology. It was also determined that the work 
environment did not alter the progression of his underlying diseases. The four-part 
Weller . test was applied and because the underlying condition was not worsened by 
the work conditions, an increase in symptomology was not compensable. 

3 In Hutcheson v. Weyerhaeuser, 288 Or 51,602 P2d 108 (1979), claimant suffered 
from a chronic obstructive pulmonary disease, sinusitus and bronchitis. The disease 
was originally caused by smoking but the evidence showed work conditions tem
porarily exacerbated the pre-existing "chronic obstructive pulmonary disease, 
sinusitus and bronchitis so as to require medical services that would not have 
otherwise been necessary." 288 Or at 56. 
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J O N E S , J . 
The Court of Appeals is reversed and the case is remanded 
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this opinion. 

* Appeal from Multnomah County Circuit Court, Richard Maizels, Judge Pro 
Tempore. 69 Or App 388.686 P2d 441 (1984). 

508 Williams v. Waterway Terminals Co. 

J O N E S , J . 

This is a suit for relief under ORS 659.121 for an 
alleged violation of ORS 659.415. Plaintiffs complaint alleges 
that defendant, his former employer, committed an unlawful 
employment practice as defined by ORS 659.415, by failing to 
reinstate plaintiff after he sustained a compensable injury 
under the Workers' Compensation Act. At the relevant time, 
ORS 659.415 provided: 

"(1) A worker who has sustained a compensable injury 
shall be reinstated by the worker's employer to the worker's 
former position of employment or employment which is 
available and suitable upon demand for such reinstatement, 
provided that the worker is not disabled from performing the 
duties of such position. A certificate by a duly licensed 
physician that the physician approves the worker's return to 
the worker's regular employment shall be prima facie evidence 
that the worker is able to perform such duties. 
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"(2) Any violation of this section is an unlawful employ
ment practice." 

O R S 659.121(1) allows a civil action for violations of ORS 
659.415(1) and at the relevant time provided: 

"Any person claiming to be aggrieved by an unlawful 
employment practice prohibited by ORS * * * 659.415 * * * 
may file a civil suit in circuit court for injunctive relief and the 
court may order such other equitable relief as may be appro
priate, including but not limited to reinstatement or the 
hiring of employes with or without back pay. * * *" 

The facts are not in dispute. Plaintiff (Williams) was 
employed by defendant Waterway Terminals Company 
(Waterway) in 1967. On September 17, 1976, Williams sus
tained a compensable injury and was temporarily totally 
disabled. Sometime prior to September 25,1977, he indirectly 
learned he had been discharged from his employment.1 He 
continued to receive workers' compensation benefits. During 
this time he was under a physician's care and unable to work. 

On May 12, 1980, Williams demanded reinstatement 
to his former position or to another position which was 
Cite as 298 Or 506 (1984) 509 

available and suitable. On May 14,1980, he presented Water
way with a physician's certificate approving his return to work 
as of May 12. Waterway refused to reinstate him. 

On May 27,1980, Williams filed a complaint with the 
Bureau of Labor. On June 10, 1980, Waterway reinstated 
Williams, but the complaint was not dismissed. On May 27, 
1981, the Bureau of Labor issued a Private Right of Action 
Notice, and in August, 1981, Williams filed this civil action 
seeking back wages from May 12 to June 10,1980, reimburse
ment for medical expenses which would have been covered 
had he been reinstated on May 12, and attorney fees. 

Waterway moved for summary judgment, asserting 
the trial court lacked jurisdiction either because (1) Williams 
had no private right of action,2 or (2) Williams' claim was 
time-barred. The trial court granted the defendant's motion 
without stating the ground for its decision. 

The Court of Appeals, Rossman, J . , dissenting, 
affirmed the trial court and held that the applicable statute of 
limitations began to run on the date of Williams' discharge 
and, consequently, this suit, commenced almost three years 
after the date of discharge, was time-barred. See, Williams u. 
Waterway Terminals Co., 69 Or App 388, 686 P2d 441 (1984). 
We reverse. 

The time limitation for filing a complaint with the 
Bureau of Labor is one year "after the alleged unlawful 
employment practice." A civil action must also be filed within 
one year if no complaint to the Bureau of Labor is made. ORS 

1 Williams discovered he was discharged when his wife applied for dental insur
ance coverage and was refused because of the termination. Neither party has provided 
the precise date of discharge. 

2 The assertion that the trial court lacked jurisdiction because Williams had no 
private right of action was based on the effective date of O R S 659.121(1), October 4, 
1977. Prior to that date, no private right of action existed. I f Williams' discharge in 
September, 1977, was the relevant date for determining when his claim accrued, no 
private right of action would have been available. 
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659.040(1); 659.121(3). Where a complaint is first made to the 
Bureau of Labor, as in this case, ORS 659.095(1) provides an 
additional 90 days in which to commence a civil action 
following notice from the Bureau of Labor that the initial 
complaint has not been resolved. 

The particular issue in this case is when a claim 
under ORS 659.415 accrues for limitations purposes. The 
Court of Appeals held that the key date was the date of 
510 Williams v. Waterway Terminals Co. 

Williams' discharge, and that on that date the employment 
relationship was severed, which necessarily terminated any 
reinstatement right Williams might have had. According to 
the Court of Appeals, if Williams' discharge was the result of 
an unlawful employment practice under O R S 659.410,3 which 
prohibits discrimination against workers who apply for work
ers' compensation benefits, Williams should have filed a 
complaint with the Bureaupf Labor within one year after the 
discharge occurred. 

We agree with the Court of Appeals' premise that 
discharge severs the employment relationship. However, we 
disagree with its conclusion that a worker's right to demand 
reinstatement does not survive an interim discharge occurring 
before the worker is technically entitled to make a demand for 
reinstatement under the terms of ORS 659.415. 

O R S 659.415(1) is phrased in mandatory terms: The 
worker "shall be reinstated." This court has previously noted 
that O R S 659.415, together with ORS 659.410, is an integral 
part of the legislative scheme to prohibit employment discrim
ination on the basis of physical or mental handicap. See, 
Vaughn v. Pacific Northwest Bell Telephone, 289 Or 73, 611 
P2d 218 (1980). As we stated in Shaw v. Doyle Milling Co., 297 
Or 251, 255, 683 P2d 82 (1984): 

"The main purpose of ORS 659.415 is to guarantee that an 
employer shall not discriminate against a disabled worker for 
exercising the worker's rights under the Workers' Compensa
tion Law. This statute is but one of a set of statutes reflecting 
the legislature's concern to prohibit employment discrimina
tion on the basis of handicap. * * *" 

If the Court of Appeals' analysis in this case is 
accepted, an employer may readily circumvent the legislative 
policy embodied in ORS 659.415 and avoid the clear mandate 
of the statute. Judge Rossman, in his dissent, offers the 
following example: 
Cite as 298 Or 506 (1984) 511 

"* * * [I]f a worker sustains a compensable injury which 
will disable him for over one year, the employer could termi
nate the injured worker without any notice. If the worker does 
not discover that he was terminated within one year, then any 
cause of action under ORS 659.410 would be time barred 
under ORS 659.121(3). Once the worker is able to return to 

3 O R S 659.410 provides: 

"It is an unlawful employment practice for an employer to discriminate 
against a workman with respect to hire or tenure or any term or condition of 
employment because the workman has applied for benefits or invoked or utilized 
the procedures provided for in O R S 656.001 to 656.794 and 656.802 to 656.824, or 
of 659.400 to 659.435 or has given testimony under the provisions of such 
sections." 
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work and demands reinstatement, pursuant to ORS 659.415, 
the employer would argue that no reinstatement right sur
vived the discharge. Thus, the employer could manipulate and 
control the worker's statutory right. * * *" 69 Or App at 395 
(footnotes omitted). 

Judge Rossman's concern is not fanciful. He describes pre
cisely the type of manipulation which permits an employer 
unilaterally to vitiate the mandate of ORS 659.415 and to 
thwart the broader legislative scheme, a practice we con
demned in Shaw v. Doyle Milling Co., supra, 297 Or at 255. 

The Court of Appeals majority, by indicating that an 
action under ORS 659.410 is a prerequisite to an action for 
reinstatement under ORS 659.415, misconstrues the rela
tionship between the two statutes. Although ORS 659.415 is 
narrower in scope than ORS 659.410, each describes a sepa
rate and independent unlawful employment practice. ORS 
659.415(2) specifically designates that any violation of O R S 
659.415(1) is an "unlawful employment practice." In Vaughn 
v. Pacific Northwest Bell Telephone, supra, we noted that the 
Oregon legislature in ORS 659.121(1) did not assign priorities 
to the various types of employment discrimination. We deter
mined that a worker claiming any type of unlawful employ
ment practice listed in ORS 659.121(1) is entitled to bring suit 
for relief under that statute. 289 Or at 88. 

In Shaw, we recognized the general rule that "in 
absence of a contract or statute to the contrary, an employer 
may discharge an employee at any time and for any cause." 
297 Or at 254. However, we also noted that ORS 659.415 
constitutes a statutory exception to the general rule. However, 
this does not mean that the employer may never lawfully 
refuse to reinstate an employe who makes a demand for 
reinstatement pursuant to ORS 659.415(1). As we recognized 
in Vaughn v. Pacific Northwest Bell Telephone, supra, that 
statute requires reinstatement unless the employer had just 
cause to discharge the employe. 
512 Williams v. Waterway Terminals Co. 

Vaughn involved a question of the proper rela
tionship between a discharged employe's collective bargaining 
agreement and the relief available under ORS 659.121(1). The 
plaintiff was refused reinstatement under ORS 659.415(1) 
after recovering from a compensable injury. As in this case, 
the employe was terminated prior to her demand for reinstate
ment. The defendant employer contended, inter alia, that 
because the plaintiff was discharged prior to her demand for 
reinstatement, she could not bring suit for relief pursuant to 
ORS 659.121(1) and 659.415 but was limited to the remedies 
under the collective bargaining agreement. This argument was 
based on a perceived distinction between nonreinstatement, 
which is forbidden by the statutes, and discharge, which is not 
expressly mentioned. We rejected the employer's argument 
because 

"* * * 'nonreinstatement' and 'discharge' mean the same 
thing to a worker, and the timing of such a discharge should 
not by itself determine the worker's forum for seeking a 
remedy. The scenario of worker discharges following a com
pensable injury and lost time can fall into two patterns: (1) the 
worker loses time due to a compensable injury, demands 
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reinstatement, and is refused reinstatement, that is, is 'dis
charged' after the demand; or (2) a worker loses time due to a 
compensable injury, is notified during this time that he is 
discharged, and then demands reinstatement. It might seem 
that ORS 659.415 requires reinstatement of the worker even if 
the employer has just cause to 'discharge' by refusing to 
reinstate, but, as will appear later, nothing in ORS Chapter 
659 prevents an employer from discharging a worker for just 
cause. If the worker is discharged for just cause, the employer 
can prove this in the grievance proceeding or as a matter of 
defense in a suit pursuant to ORS 659.121. The worker's right 
to bring suit for injunctive relief pursuant to ORS 659.121(1) 
must be based on reasoned policy rather than fortuitous 
timing." Vaughn, 289 Or at 79-80 (emphasis in original). 

The second scenario is essentially the situation in 
this case. We suggested in Vaughn, and we hold in this case, 
that a worker's statutory reinstatement right under ORS 
659.415(1) cannot be lost due to fortuitous timing. The right 
to demand reinstatement survives any interim discharge 
occurring before the worker is entitled, under the terms of the 
statute, to assert that statutory right. Otherwise the statutory 

Cite as 298 Or 506 (1984) 513 

right embodied in ORS 659.415 could be so readily circum
vented in many cases that this could not have been intended 
in the statutory scheme. 

A claim under ORS 659.121(1) may arise from a 
violation of one of a number of separately defined unlawful 
employment practices. The date on which the claim accrues is 
determined by the alleged unlawful practice. ORS 659.040(1). 
For example, retaliatory discharge of an employe who applies 
for workers' compensation benefits is prohibited by ORS 
659.410. A civil claim under ORS 659.121(1) alleging a 
retaliatory discharge would accrue upon discharge, the date of 
the alleged unlawful employment practice. 

In this case, Williams alleged a violation of ORS 
659.415(1). The statute prohibits nonreinstatement of a 
worker provided the worker is no longer disabled from per
forming his duties. No unlawful employment practice claim 
could accrue until Williams (1) was able to perform his duties, 
(2) demanded reinstatement, and (3) was refused. The claim 
did not accrue, nor did the time limitation begin to run, until 
May 12, 1980, when Williams was (1) able to return to work, 
(2) demanded reinstatement and (3) was refused by his 
employer. 

Williams made a timely filing with the Bureau of 
Labor in May, 1980, after defendant refused to reinstate him. 
His subsequent filing with the Multnomah County Circuit 
Court in August, 1981, was also timely filed. The summary 
judgment in favor of defendant is reversed, and the case 
remanded to the trial court for further proceedings not incon
sistent with this opinion. 
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MEDICAL CAUSATION 
In j u ry / Oc c up a t i on a l Disease c la im 

Condi t ion r e l a t e d to 
Combination o f on- and o f f - j o b i n j u r i e s , 324 
Condi t ion caused by trauma, 349 
Mate r i a l c o n t r i b u t i n g cause t e s t , 51 
Post i n j u r y r e t u r n to work, 216 
P r e - e x i s t i n g c o n d i t i o n , 51 
Trea t ing phys i c i an ' s o p i n i o n , 43 
Wrong d i agnos i s , 176 

Condi t ion unre la ted to 
I n s u f f i c i e n t medical evidence, 66,118,144,227,276,354 
Mate r i a l c o n t r i b u t i n g cause t e s t , 221 
Medical evidence l ack ing a n a l y s i s , 236 
Medical op in ion based on erroneous h i s t o r y , 221 
No c l e a r d iagnos i s , 354 
Possible causal connection not enough, 118 
Temporal r e l a t i o n s h i p alone i n s u f f i c i e n t , 101 
Temporary worsening o f symptoms o n l y , 276 
Wrong d iagnos i s , 84 

Temporal r e l a t i o n s h i p discussed, 101 

MEDICAL OPINION 
Analys is vs . conclusory o p i n i o n , 236 
Based on quest ionable h i s t o r y , 118,144,221,280 
I n t e r n a l i n c o n s i s t e n c i e s , one r e p o r t , 269 
Trea t ing phys ic ian 

At t ime of i n j u r y , 101 
Vs. c o n s u l t a n t , 43,87 

MEDICAL SERVICES 
C h i r o p r a c t i c t reatment 

Service 
Compensable, 92 
Not compensable, 33,58 

DMSO, 41,47 
Experimental t rea tment , 47 
Massage therapy, 58 
P a l l i a t i v e t rea tment , 47 
"Reasonable & Necessary" 

Discussed, 47,92 
Experimental t rea tment , 47 
Treatement i s , 47 
Treatment i s no t , 33 

R e t r o a c t i v i t y o f A d m i n i s t r a t i v e Rules, 41,156 
Service f o r c o n d i t i o n unre la ted to i n j u r y , 208 
Travel expenses, 129,269 

MEDICALLY STATIONARY 
Burden o f p r o o f , 92 
D e f i n i t i o n discussed, 92 
D.O. a f f i r m e d , 92,102,202,251 
Factors considered, 92 
Premature c la im c l o s u r e , 248,288,290 
Test : f u r t h e r ma te r i a l improvement, 251,351 
Time of c la im c losure vs . h i n d s i g h t , 351 

MEMORANDUM OPINIONS See page 407 

NON-COMPLYING EMPLOYER 
Cla imant ' s i n t e r e s t i n WCD/non-complying employer s e t t l emen t , 257 
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NON-SUBJECT/SUBJECT WORKERS See a l so : EMPLOYMENT RELATIONSHIP 
Necessi ty o f con t r ac tua l r e l a t i o n s h i p , c o n t r o l , 210 
Nephew per forming farm chores, 210 

OCCUPATIONAL DISEASE CLAIMS 
See a l so : AGGRAVATION (PRE-EXISTING CONDITIONS); HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS: SUCCESSIVE EMPLOYMENT EXPOSURES 
Claim 

Compensable 
Major c o n t r i b u t i n g cause t e s t , 87,305 
M u l t i p l e f a c t o r s considered, 305 
Two separable asthma c o n d i t i o n s , one i n d u s t r i a l , 339 

Not compensable 
Fireman's presumption overcome, 337 
I n s u f f i c i e n t medical a n a l y s i s , 354 
Major c o n t r i b u t i n g cause t e s t , 187,354 
No medical s e rv i ce s , d i s a b i l i t y , 263 
Range o f "normal" hearing l o s s , 263 
Ubiqui tous chemicals , 50 
Work a c t i v i t y not proven damaging, 132 

Di s t ingu i shed f rom i n j u r y c l a ims , 87,187 
Fireman's presumption, 337 
Last i n j u r i o u s exposure r u l e , 67 
Timel iness ques t ion , 305,315 

OCCUPATIONAL DISEASE, C0NDTI0N, OR INJURY 
Anemia, 259 
Asbes tos is , 315 
Asthma, 339 
Carpal tunnel syndrom, 67,331 
Chemical s e n s i t i v i t y , 50 
Cyst , 354 
Degenerative disc disease, 87 
Headaches, 1 
Hearing l o s s , 263,305 
Hematochezia, 259 
Hern ia , 66 
Parkinson 's disease, 84 
P h l e b i t i s , 73 
Prolapsed u t e r u s , 187 
Seizure d i s o r d e r , 176 
T i n n i t i s , 253 

OFFSETS/OVERPAYMENTS 
Approved 

A t t o r n e y ' s f ees : PPD vs . PTD, 271 
TTD vs . f u t u r e b e n e f i t s , 92,112,219,253 
TTD vs . PPD, 194 
TTD vs . TTD, 70 

Disapproved 
PPD vs . f u t u r e b e n e f i t s , 163 
PPD vs . PPD, 146,153 
PPD vs . PTD, 76 
PPD vs . TTD, 91 
TTD vs . f u t u r e b e n e f i t s , 253 
U n i l a t e r a l a c t i o n , 14,76,112,146 
Welfare vs . TTD, 274 

Proof o f overpayment discussed, 253 
Unemployment bene f i t s /TTD, 248 
Waiver o f r i g h t to recover overpayment, 14 
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ORDER TO SHOW CAUSE 

OVERPAYMENT See OFFSETS 

OWN MOTION RELIEF 
(A l i s t o f the decis ions o f the Board under Own Motion 

J u r i s d i c t i o n , unpublished i n t h i s volume, appears on page 409 
See a l so : ATTORNEY FEES 
P o l i c y to l i m i t r e l i e f , 164 
PPD award, 176 
S t i p u l a t i o n , e f f e c t on, 58 
When to r a t e PPD, 194 

PAYMENT 
To c l a iman t , delayed; i n t e r e s t on, 360 

PENALTIES 
Accept/deny 

Del ay 
Reasonable, 67,84,137 

Assessed by order o f Court o f Appeals, con t r a ry to case law 
242,245 

B e n e f i t upon which penal ty assessed, 92 
Cannot be awarded to a t t o r n e y , 12 
Denial 

Reasonable, 62 
Unreasonable, 339 

None assessed: no "amounts due", 42,82,230 
Payment—Delay 

At to rney fees 
Unreasonable, 12 

Claims processing 
Reasonable, 67,70 

I n t e r i m TTD 
Reasonable, 26,121,288 
Unreasonable, 122,137 

Medical services 
Reasonable, 29,128,156,232 

TTD 
Unreasonable, 248,357,360 

Payment—Refusal o f 
Medical services 

Unreasonable, 92 
PPD 

Unreasonable, 164 
TTD 

Unreasonable, 256 
Recovery o f overpayment 

Reasonable, 14 
U n i l a t e r a l r educ t ion i n TTD r a t e , 256 

PPD (GENERAL) 
Award 

Decreased by Board, 55 
Last arrangement o f compensation, change s ince , 194 
Lay tes t imony vs . proof o f d i s a b l i n g and permanent, 43 
Necessi ty o f diagnosis discussed, 141 
Necessi ty o f medical evidence discussed, 310 
Necessi ty o f o b j e c t i v e f i n d i n g s discussed, 141 
Reduction i n PPD by Determinat ion Order, 292 
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Scheduled vs . unscheduled 
En t i t l emen t to bo th , one i n j u r y , 10 

When to r a t e , 154,194 

PPD (SCHEDULED) 
Award reduced, 163 
Impaired area ' 

Arm, 10 
Hearing l o s s , 253 
Knee, 163 
V i s i o n , 59 

S t a t u t o r y scheme f o r amputat ion, 286 

PPD (UNSCHEDULED) 
Back 

5-15%, 141,200,223,266,292 
20-30%, 89,239,272,287 
35-50%, 106,115,230,282 

Body pa r t or c o n d i t i o n involved 
Central nervous system, 266 
Esophagus, 85 . 
Headaches, 1 
Hernia , 261 
Psychological c o n d i t i o n , 242 
Shoulder, 102,127 
T i n n i t i s , 253 

Factors discussed 
A d m i n i s t r a t i v e Rules on d i s a b i l i t y , 282 
College educa t ion , 239 
C r e d i b i l i t y , 127 
Earning capac i t y , 242 
Evidence o f permanency, 242 
Impairment r e s u l t i n g from i n j u r y , 272 
Impairment, two i n j u r i e s , 106 
Last "Arrangement o f Compensation" 

Worsened c o n d i t i o n s ince , 85 
No d iagnos i s , o b j e c t i v e f i n d i n g s , 141 
Pain , d i s a b l i n g , 102,287 
P o s t - i n j u r y earn ings , 200,272 
P r e - i n j u r y l i m i t a t i o n s , 223 
P r i o r awards, same body p a r t , 83,292 
Psychological c o n d i t i o n , 102,115 
Return to same j o b , 272 
Successive i n j u r i e s , 266 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 164 
Made, 157,160,201,300,321,342,344 
Reduced, 15,78,134,149 
Refused, 1,102,106,176,194 

Factors considered 
Abuse o f drugs , 106 
Conservative t reatment o n l y , 78 
Job, s p e c i a l l y t a i l o r e d f o r c l a iman t , 300 
Last arrangement of compensation, 149,160 
Medical evidence 

Not s u f f i c i e n t by i t s e l f to prove PTD, 1,106 
S u f f i c i e n t t o prove PTD, 60 
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M o t i v a t i o n 
Burden o f p r o o f , 344 
Cooperation w i t h voca t iona l r e h a b i l i t a t i o n e f f o r t s , 344 
Poor ly demonstrated, 106 
Weight loss i ssue , 321 
Work search requirement 

Met, 157,160,300 
Not met, 1,78,176 
Excused, 201,342 

M u l t i p l e d i s a b i l i t i e s , 342,344 
Obes i ty , 321 
Par t - t ime employment, 134,157 
Post i n j u r y , unre la ted impairment, 255 
P r e - e x i s t i n g c o n d i t i o n 

P o s t - i n j u r y worsening, 255 
Temporary aggrava t ion , 357 

Present v . f u t u r e employment, 344 
Refusal o f 

Pain Center t rea tment , 106 
Treatment ( g e n e r a l l y ) , 106 
Vocational r e h a b i l i t a t i o n , 106 

S o c i a l / v o c a t i o n a l op in ion by medical doc to r , 78 
Re-evaluat ion 

Burden o f p r o o f , 15 
Fol lowing vocat ional r e h a b i l i t a t i o n program, 57 

PSYCHOLOGICAL CONDITIONS ( i n c l u d i n g claims o f stress-caused c o n d i t i o n s ) 
Occupational disease c la im 

Compensable 
S t r e s s f u l events accompanying d ischarge , 370 

Not compensable 
H i s t o r y based on f a l s e percep t ions , 265 
Perception vs . real events , 265 

Terminat ion vs . events leading to i t , 373 

RES JUDICATA 
DCS f o r d i f f e r e n t c o n d i t i o n , 176 
Denial (unappealed) appl ies to subsequent claims f o r same 

b e n e f i t s , 63 
Own Motion Order/ .245 r i g h t to hear ing , 51 
PPD hearing as bar to denial o f c o n d i t i o n , 164 
P r i o r l i t i g a t i o n , same c o n d i t i o n , 239 
P r i o r Own Motion Orders, same issue , 176 

SETTLEMENTS & STIPULATIONS 
Claimant ' s i n t e r e s t i n WCD/non-complying employer se t t l emen t , 257 
E f f e c t on Own Motion reopening, 58 
P r o h i b i t i o n agains t re leases , 3 

SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS 

SUCCESSIVE EMPLOYMENT EXPOSURES 
I n j u r y / i n j u r y 

Aggravation found , 130,302 
New i n j u r y found , 225,233,365 

I n j u r y / o c c u p a t i o n a l disease 
F i r s t exposure respons ib le , 205 

Last i n j u r i o u s exposure r u l e a p p l i e d , 67,302 
Occupational disease/occupational disease 

M u l t i p l e exposures, 67 
Two exposures, f i r s t r e spons ib le , 90 

Symptoms vs . worsened c o n d i t i o n , 90 
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TEMPORARY TOTAL DISABILITY 
Beginning date : m u l t i p l e phys ic ians , 284 
Fol lowing l i t i g a t i o n o rder , 248 
I n t e r i m compensation 

Duty to pay discussed, 9,35 
I n c l u s i v e dates, 52,121,122 
Medical a u t h o r i z a t i o n o f i n a b i l i t y to work, 63,243 
Notice to c a r r i e r , 243 

O f f work f o r unre la ted c o n d i t i o n , 252 
When work ing , 128,155 
Where r e c e i v i n g TTD, 55 

Overlapping c l a ims , 55 
P a r t i a l den ia l /De te rmina t ion Order, 357 
Rate o f TTD 

On-cal l employee, 256 
Temporary p a r t i a l d i s a b i l i t y 

Unemployment b e n e f i t s , 248 
Terminat ion 

P a r t i a l d e n i a l , 357 

THIRD PARTY CLAIMS 
At to rney f ee s , 116 
D i s t r i b u t i o n o f se t t l ement , 3,39,116,124 
I n s u r e r ' s l i e n , 124 
P r o h i b i t i o n against re leases , excep t ion , 3,39 

WCD c o l l e c t i o n vs . non-complying e m p l o y e r / t h i r d p a r t y recovery , 257 

VOCATIONAL REHABILITATION 
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Sekermestrovich v . SAIF, 280 Or 723 (1977) 183,317 
Shaw v . Doyle M i l l i n g , 297 Or 251 (1984) 380 
S i l s b y v . SAIF, 39 Or App 555 (1979) 181 
Smith v . Brooks-Scanlon, 54 Or App 730 (1981) 130,280 
Smith v . Ed's Pancake House, 27 Or App 361 (1976) 233 
Smith v . SIAC, 144 Or 480 (1933) 210 
State ex r e l Ni lsen v . Oregon Motor Assoc. , 248 Or 133 (1967) 113 
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COURT CITATIONS 

Court Case, C i t a t i o n Page(s) 

State v. Brantley, 201 Or 637 (1954) 113 
Stevens v. Champion I n t e r n a t i o n a l , 44 Or App 587 (1980) 181 
Stone v. SAIF, 57 Or App 808 (1982) 315 
Stupfel v. Edward Hines Lumber, 288 Or 39 (1979) 376 
Swanson v. Westport Lumber, 4 Or App 417 (1971) 210 
Tanner v. P & C Tool, 9 Or App 463 (1972) 164 
Taylor v. Baker, 279 Or 139 (1977) 14 
Teel v. Weyerhaeuser, 294 Or 588 (1983) 148 
Thomas v. SAIF, 64 Or App 193 (1983) 137 
U.S. Nat'l Bank v. Wagoner, 71 Or App 266 (1984) 348 
Uris v. Compensation Dept., 247 Or 420 (1967) 118,276 
Valtinson v. SAIF, 56 Or App 184 (1982) 87,187 
Vaughn v. P a c i f i c Northwest B e l l , 289 Or 73 (1980) 380 
Vient v. SIAC, 123 Or 334 (1927) 210 
Walker v. Compensation Dept., 248 Or 195 (1967) 10 
Weiland v. SAIF, 64 Or App 810 (1983) 43,87 
Welch v. Bannister P i p e l i n e , 70 Or App 699 (1984) 271,344 
Weller v. Union Carbide, 288 Or 27 (1979) 73,276,331,339,354,376 
Wetzel v. Goodwin Bros., 50 Or App 101 (1981) 47,92,360 
Wheeler v. Boise Cascade, 298 Or 452 (1985) 73,311,331,339,354 
Whitmire v. Board of Ch i r o p r a c t i c Examiners, 21 Or App 139 ( 1 9 7 5 ) — 4 7 
Wilkins v. SAIF, 66 Or App 420 (1984) 21,280 
Williams v. Waterway Terminals, 69 Or App 388 (1984) 380 
Wilson v. Weyerhaeuser, 30 Or App 403 (1977) 157,344 
Winters v. Grimes, 124 Or 214 (1928) 313 
Wisherd v. Paul Koch Volkswagen, 28 Or App 513 (1977) 21,319 
Wood v. SAIF, 30 Or App 1103 (1977) 130,280 
Wright v. SAIF, 289 Or 323 (1980) 337 
Zwahlen v. Crown Zellerbach, 67 Or App 3 (1984) 70,194 
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VAN NATTA CITATIONS 

Name 

John E. Russell 36 Van 
Zoi Sarantis 36 Van 
Kenneth E. Schmidt 35 Van 
Richard Schoennoehl 31 Van 
Lee E. Short 37 Van 
Lee E. Short 29 Van 
Gary L. Smith 34 Van 
Loren Stevens 34 Van 
Warren F. S t i e r 36 Van 
Lawrence M. Sullivan35 Van 
Steven F. Taafe 36 Van 
Frank L. Taylor 36 Van 
Marvin Thornton 34 Van 
Bonnie R. Tolladay 35 Van 
Lewis Twist 34 Van 
Samuel Weimorts 32 Van 
James C. Welch 35 Van 
Theresa L. Welch 35 Van 
Ray A. Whitman 36 Van 
Walker A. Wright, Jr34 Van 
Clyde C. Wyant 36 Van 
Eduardo Ybarra 36 Van 
Clarence Zwahlen 35 Van 

C i t a t i o n Pages 

Natta 678 (1984) 164 
Natta 1634 (1984) 271 
Natta 592 (1983) 263 
Natta 25 (1981) 92,280 
Natta 137 (1985) 194 
Natta 731 (1980) 137 
Natta 522 (1982) 61,75 
Natta 448 (1982) 189 
Natta 334 (1984) 65 
Natta 1383 (1983) 202 
Natta 1634 (1984) 221 
Natta 650 (1984) 280 
Natta 998 (1982) 39 
Natta 198 (1983) 181 
Natta 52 & 290 239 
Natta 198 (1981) 115 
Natta 1794 (1983) 271 
Natta 1724 (1984) 122 
Natta 160 (1984) 82 
Natta 1208 (1982) 101 
Natta 1067 (1984) 164 
Natta 1108 (1984) 194 
Natta 229 (1983) 194 
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ORS CITATIONS 

ORS 23.185(5) 300 
ORS 40.135(m) & (q) 59 
ORS 82.010(2)(a) 360 
ORS 109.070 326 
ORS 109.070(2) 326 
ORS 109.070(6) 326 
ORS 109.125 326 
ORS 174.010 319 
ORS 655.615 — 1 3 0 
ORS 656.005(6) 326 
ORS 656.005(8)(a) 263,360 
ORS 656.005(11) 36 
ORS 656.005(14) 210 
ORS 656.005(17) 92,251 ,351 
ORS 656.005(27) 113,210 
ORS 656.005(28) 210 
ORS 656.012 21 
ORS 656.012(2) (b) 30 
ORS 656.017 257 
ORS 656.018 360 
ORS 656.018(4) 115,164 
ORS 656.020 257,360 
ORS 656.023- 210 
ORS 656.027 210 
ORS 656.027(3) 210 
ORS 656.054 210 
ORS 656.054(1) 257 
ORS 656.054(3) 257 
ORS 656.154 39,116,124,360 
ORS 656.202(2) 315 
ORS 656.204 36 
ORS 656.204(2) 326 
ORS 656.204(3) 326 
ORS 656.204(4) 326 
ORS 656.206(1) 321 
ORS 656.206(l)(a) 164,194,342 
ORS 656.206(2) 360 
ORS 656.206(3) 1,78,106,160,164,194,300,342,344 
ORS 656.206(5) 54,344 
ORS 656.210 113 
ORS 656.210(1) 360 
ORS 656.210(2) 256 
ORS 656.210(3) 35,252 
ORS 656.214 164 
ORS 656.214(5) 21,89,115,223,292 
ORS 656.216(1) 21 
ORS 656.222 83 
ORS 656.226 326 
ORS 656.236(1) 3,33,39 
ORS 656.245 33,43,51,92,106,174,194,208,243,317,349,367 
ORS 656.245(1) 360 
ORS 656.262 351 
ORS 656.262(2) 21,164 
ORS 656.262(4) 360 
ORS 656.262(6) 21,67,259,348 
ORS 656.262(9) 115,164 
ORS 656.262(10) 82,121,230,256,339,357,360 
ORS 656.265(4) 305 
ORS 656.265(4) (a) 305 _ 4 0 4 -



ORS 656.268 21,164,194,248,339,357 
ORS 656.268(1) 154,219 
ORS 656.268(2) 92,194,219 
ORS 656.268(4) 153,164,194,360 
ORS 656.268(5) 292 
ORS 656.271(1) 360 
ORS 656.273 58,115,124,137,181,218,351,367 
ORS 656.273(1) 9,85,149,208,243,269,280,367 
ORS 656.273(3) 243,351,360 
ORS 6 5 6 . 2 7 3 ( 4 ) — ' — 5 1 
ORS 656.273(4)(a) 367 
ORS 656.273(6)- 62,63,121,122,243,351,360 
ORS 656.278 51,58,124,164,174,176,194 
ORS 656.278(3) 51 
ORS 656.283 326 
ORS 656.283(1) 21,27 
ORS 656.283(2) 183 
ORS 656.283(6) 326 
ORS 656.289 51 
ORS 556.289(3) 30,32,38,240 
ORS 656.295 51 ,54,57,174 
ORS 656.295(1) 30 
ORS 656.295(2) 67,76 
ORS 656.295(5) 3,53,82,92,118,123,164,174,176,242,243 
ORS 656.295(6) 38 
ORS 656.298 51,365 
ORS 656.298(1)- 313 
ORS 656.298(6) 246,321 
ORS 656.313 153,319 
ORS 656.313(1) 21,76,153,164,248,319,360 
ORS 656.313(2) 21,153,271,319,360 
ORS 656.313(4) 319 
ORS 656.319(1) 183 
ORS 656.319(1) (b) 183,317 
ORS 656.340 219 
ORS 656.382 121,360 
ORS 656.382(1) 12,181 
ORS 656.382(2) 271 
ORS 656.386(1) 181 
ORS 656.386(2) 12,271 
ORS 656.388(2) 27 
ORS 656.388(4) 271 
ORS 656.578 39,116,124,360 
ORS 656.580(2) 3 
ORS 656.587 3,39,124 
ORS 656.593(1) 3,39,116,257 
ORS 656.593(1) (c) 3,124 
ORS 656.593(l)(d) 3,39,116,124 
ORS 656.593(2) 3 
ORS 656.593(3) 3,39,124 
ORS 656.704(1) 326 
ORS 656.704(2) 27 
ORS 656.802 331,337,373 
ORS 656.802(l)(a) 339 
ORS 656.802(2) 337 
ORS 656.804 263,373 
ORS 656.807(1) 305,315 
ORS 656.807(4) 315 
ORS 659.040(1) 380 
ORS 659.095(1) 380 
ORS 659.121 -380 
ORS 659.121(1) —380 
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1 ft/it 
ORS 659.415(1) 380 
ORS 659.415(2) 380 
ORS 677.085(2) 47 
ORS 689.535(3)(c) 47 
ORS 689.545 47 

ADMINISTRATIVE RULE CITATIONS 

paqe(i)-
OAR 436-52-050 257 
OAR 436-52-050(5) 257 
OAR 436-54-245(4) 129,269 
OAR 436-54-310(3)(e) 70,248 
OAR 436-54-320 14,70,163,194 
OAR 436-54-320(1) 194 
OAR 436-65-515(3) 286 
OAR 436-65-600 et seq. 83,85,102,106,141,176,199,230,261, 

266,272,282,287,292 
OAR 436-65-602(2) (a) 254 
OAR 436-65-603 239 
OAR 436-65-603(2) — 2 3 9 
OAR 436-65-605 223 
OAR 436-65-607 102.115 
OAR 436-65-665(5) 176 
OAR 436-69-201(2) (a) 254 
OAR 436-69-201(10) --47 
OAR 436-69-201(11) 39,47 
OAR 436-69-301(2) 58,156 
OAR 436-83-125 313 
OAR 436-83-230 183 
OAR 436-83-400(3) 59,63,367 
OAR 436-83-460 59 
OAR 436-83-480(1) 294 
OAR 436083-480(2) 164 
OAR 436-83-510 367 
OAR 436-83-810(l)(a) 164 
OAR 437-47-080 319 
OAR 438-06-015 -183 
OAR 438-06-070 -65,155 
OAR 438-06-075 21 
OAR 438-06-110 21 
OAR 438-07-025(1) 294 
OAR 438-07-025(2) 164 
OAR 438-11-010(2) 296 
OAR 438-11-010(3)- 3 
OAR 438-12-005(l)(a) 164 
OAR 438-47-005 271 
OAR 438^47-010(2) — 118,137,189,216,294 
OAR 438-47-015 27 
OAR 438-47-020(1) 294 
OAR 438-47-045(1) 271 
OAR 438-47-055 248 
OAR 438-47-090(1) 205 

LARSON CITATIONS 

^ 9 
1 Larson, Workmen's Compensation Law, Section 19.00 (1984) 
1 Larson, WCL, Section 19.33 (1984) 189 
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The f o l l o w i n g Memorandum Opinions are not published i n t h i s volume. These 
decisions may be ordered from the Workers' Compensation Board using the 
numbers provided. 

MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Abrego, Manuela R., 83-04951 (3/85) 
Adams, Kathy J., 83-07364 (2/85) 
Adams, P a t r i c i a R., 83-10413 (2/85) 
Alexander, Ethridge, 83-07827 etc. (1/85) 
A l l i e , T.L., 83-07475 (3/85) 
Andersen, Carol J., 83-10931 (1/85) 
Anderson, David A., 82-02326 (1/85) 
Anderson, William E., 82-08703 (1/85) 
Anshen, Alan J., 84-00541 (1/85) 
Avalon, Susan R. (Employer) (3/85) 
Barr, Peter E., 84-00529 (2/85) 
Beard, Richard M., 83-06572 (3/85) 
Beasley, John F., 81-09816 etc. (1/85) 
Blakley, Judy J., 82-04922 (2/85) 
Bloomer, Greg E., 83-06727 (2/85) 
Bloomfield, Michael I . , 83-12121 (3/85) 
Boydston, Erma L., 84-06429 (3/85) 
Branom, Samuel L., 83-09531 etc. (1/85) 
B r i g h t , Delores M., 84-03421 (3/85) 
Brown, Marvin L., 81-09489 etc. (2/85) 
Cahan, S h i r l e y G., 83-03651 (2/85) 
Carlson, James E., 84-02203 (2/85) 
Carter, David J., 83-09917 (3/85) 
Case, William H., 83-12174 (1/85) 
Chatterson, A r l i s s M., 84-02959 (3/85) 
C l a f l i n , Betty J., 83-11524 etc. (3/85) 
Clark, Tommy E., 83-08836 (1/85) 
Cogburn, Sandra, 83-02287 etc. (2/85) 
Cole, Donna M., 83-06975 (2/85) 
Cooper, Ray K., 84-02674 (3/85) 
Copeland, Ernest M., 83-10623 (3/85) 
C o s t e l l o , Guy L., 83-09435 etc. (1/85) 
Cox, Fred A., 84-05161 (3/85) 
Coy, James P., 83-03556 (1/85) 
Crain, Joyce I . , 84-01120 (2/85) 
Crowder, Hobert E., 83-09809 (1/85) 
Crumble, Wendy R., 83-09104 (3/85) 
C u r t i s , Margaret J., 83-03641 (1/85) 
C u r t i s , Wendy C, 83-11912 (2/85) 
Daniels, Robin E., 83-11931 (1/85) 
Dolinar, Henry J., 82-11180 etc. (2/85) 
Eaggleston, Richard, 82-08904 (3/85) 
E l l i n g s o n , Steve, 82-06605 (1/85) 
Fahlgren, Dorothy A., 84-01154 (3/85) 
Fisher, Deryl E., 80-07170 (1/85) 
Foster, Barbara K., 84-00412 (2/85) 
Fuson, D a r r e l l W., 83-08946 (3/85) 
Garcia, Ruben M., 82-05143 (1/85) 
Gheer, Walter G., 83-07891 (1/85) 
Gibson, Rex D., 81-09211 (1/85) 
G i l b e r t , David A., 83-07374 etc. (2/85) 
G i l l e t t e , Rosal i e , 80-T0362 (2/85) 
G i l l i a m , Bobby L., 83-05629 (2/85) 
G l i c k e r t , George B., 84-00646 (1/85) 

Gordon, Theodore C, 83-03961 (2/85) 
Go t c h a l l , Karin K., 83-04581 (2/85) 
Gregory, Daniel G., 84-01066 (2/85) 
Gribble, Brad T., 83-11370 (3/85) 
Grixgby, Annie L., 84-01903 etc. (2/85) 
Haga, Catherine M., 84-05765 (3/85) 
Hager, Walt N., 84-03939 (1/85) 
Halseth, Diane L., 84-00948 (1/85) 
Halverson, Jan T., 83-09826 (2/85) 
Hancock, James E., 83-04285 etc. (1/85) 
Herrington, Gerald, 82-08603 (3/85) 
Hester, Harry V., 80-08473 (1/85) 
H i l l , B i l l y M., 84-01249 (2/85) 
Hinkle, Lawrence W., 84-00690 (2/85) 
Holland, J u d i t h , 83-10688 (3/85) 
Hovelsrud, Raymond A., 83-11712 (2/85) 
Isabel 1, Tim W., 84-03078 (2/85) 
I v a n o f f , George S., 83-06862 (2/85) 
Jensen, Madeline, 83-04443 (3/85) 
Johnson, Fred D., 84-00194 (2/85) 
Johnson, George A., 81-10507 etc. (3/85) 
Johnson, Margaret, 84-04567 etc. (3/85) 
Jones, Charles R., 81-07141 (1/85) 
Kelley, M i l t o n H., 80-04840 (2/85) 
K e l l y , B i l l i e L., 83-08828 (2/85) 
K e l l y , Donald D., 84-02576 (1/85) 
King, W i l l i e , 82-03810 (1/85) 
Kirby, Nancy L., 84-01984 (2/85) 
Kiser, Harold J., 83-08684 (2/85) 
Koch, William R., 83-07513 (2/85) 
Kohler, Gary L., 84-00984 (1/85) 
Korbulic, Paul, 84-00668 (3/85) 
Lacy, George L., 83-07622 (2/85) 
Lakin, Richard R., 83-08083 (3/85) 
Lane, Lynnda J., 83-06103 (2/85) 
Larsen, Frances A., 84-02204 (2/85) 
Lavine, Jesse B., 84-03050 (3/85) 
Lee, A l b e r t N., 82-00045 (2/85) 
Lewis, Lisa M., 83-10390 (1/85) 
Lockhart, Howard B., 83-03851 (2/85) 
Long, Jere L., 83-08035 (3/85) 
Lundberg, Neil E., 84-01733 (2/85) 
Mar t i n , Stephen R., 83-05921 (3/85) 
Martina, David A., 80-02691 (1/85) 
Mashia, Eric W., 83-10341 (1/85) 
Maughan, Rex D., 83-10885 (1/85) 
McClendon, Bonnie J., 83-09074 (1/85) 
McDonald, Donald J., 83-12170 (2/85) 
McLoughlin, Carl M., 83-08697 (3/85) 
McMurtry, Larry D., 83-11855 (2/85) 
McSwane, John E., 84-00392 (1/85) 
Meola, J e r r y J., 80-09459 (1/85) 
M i t c h e l l , James R., 84-02037 (1/85) 
M i t c h e l l , Robin, 81-05553 (2/85) 
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MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
Morgan, Glenellen D., 83-10846 (2/85) 
O'Brien, Janet F., 84-01045 (1/85) 
Olson, Paul, 82-00609 (1/85) 
Osorio, Martha 0., 84-00858 (2/85) 
Often, Gene 0., 83-04800 (3/85) 
Page, Janice L., 83-06167 (1/85) 
Peacher, Hanni L., 83-11850 (1/85) 
Poole, Susan, 83-07452 (2/85) 
Porter, Lenny C, 83-03584 (2/85) 
Post, Joseph C, 79-10059 (2/85) 
P o t t e r , Robert P., 83-07212 (2/85) 
Rasmussen, Paul D., 83-09373 (3/85) 
Reed, Kenneth L., 83-06139 (3/85) 
Rencehausen, Myron, 84-00103 etc. (3/85) 
Reynolds, Beulah P., 84-03420 (2/85) 
Richter, Evelyne L., 83-04450 (1/85) 
Rickard, Danny P., 84-00038 (2/85) 
R i l e y , Edward W., 83-03918 (2/85) 
Robledo, Ramon, 84-01985 (2/85) 
Rose, William R., 83-03291 (3/85) 
Russell, James G., 84-01230 (2/85) 
S c h o l l , Mary V., 83-07840 (2/85) 
Sherman, William L., 83-09890 (1/85) 
Shroyer, Susan M., 83-09002 (2/85) 
Skinner, Johnny, 84-04923 etc. (2/85) 
Skolaski, Velma R., 83-04921 (3/85) 
Smith, David A., 84-04331 (3/85) 
Smith, Russell E., 82-06363 (2/85) 
Smith, William A., 84-03753 (3/85) 
Spalding, Rita M., 83-09642 (2/85) 
Stephan, Herman E., 84-00046 (2/85) 
Teague, Donnie R., 83-08658 (3/85) 
Terry, Elva J., 83-06885 (1/85) 
Thornbrugh, John E., 83-09980 (2/85) 
Tieger, M i l t o n , 82-05441 (2/85) 
Turner, Betty S., 83-08233 (2/85) 
Venegas, Johnnie, 84-01006 (3/85) 
V i l l a r r e a l , E l e u t e r i o , 82-03025 etc.(3/85) 
Watson, Glen A., 84-06787 (1/85) 
Weaver, Edward C, 83-10224 (2/85) 
West, Donald E., 83-10619 etc. (1/85) 
West, Frederick G., 84-03171 (2/85) 
Wilken, Sondra L., 84-00970 (2/85) 
Williams, Robert B., 82-08105 etc. (2/85) 
Wilson, Rickey, 83-08495 (1/85) 
Wilson, William M., 83-11250 etc. (3/85) 
Wisely, Kyle T., 83-08118 (1/85) 
Wolford, Randy J., 83-05956 (2/85) 

-Woodard, Barbara A., 84-05670 (3/85) 
Woods, Harold D., 83-09770 etc. (3/85) 
Woodward, Thomas E., 82-10288 (1/85) 
Yurkovich, Joseph K., 84-01537 (3/85) 
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The f o l l o w i n g decisions under Own Motion J u r i s d i c t i o n are not published i n t h i s 
volume. They may be ordered from the Workers' Compensation Board using the 
numbers provided. 

OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
Anderson, Donald L., 85-0141M (3/85) 
Arvidson, George L., 84-0581M (3/85) 
Arvidson, George L., 84-581M (1/85) 
Barkemeyer, Lloyd, 85-0046M (1/85) 
Barnett, Tom L., 85-0038M (2/85) 
Barton, Kenneth, 85-0012M (1/85) 
Beaty, Howard V., 84-0182M (2,3/85) 
Benintendi, Cecil L., 84-0371M (2/85) 
B i d w e l l , M a r i l y n , 84-0480M (2/85) 
B i l y e u , Bertha B., 85-0049M (2/85) 
Booker, Arbon J., 83-0273M (3/85) 
Bowers, George K., 85-0083M (2/85) 
Bowers, James P., 83-0392M (3/85) 
Boyce, Lloyd, J r . , 84-0242M (1/85) 
Bozarth, John I . , 85-0058M (2/85) 
Breihof, Daniel P., 84-0617M (2/85) 
B r i l l , Guy A., 84-0073M (3/85) 
Brown, Mark D., 85-0114M (3/85) 
Bugni, James, 84-0534M (1/85) 
Burke, Walter, 84-0327M (1/85) 
Bush, Dale A., 85-0025M (1/85) 
Carmien, James D., 84-0004M (1/85) 
C h r i s t i a n , Harry S., 84-0609M (1/85) 
Clover, Mary A., 85-0066M (2/85) 
Coble, Steven, 84-0577M (1/85) 
Coon, Emelie R., 84-0510M (1/85) 
Cooper, Charles, 84-0338M (3/85) 
Corry, David B., 85-0128M (3/85) 
Counts, Theodore W., 84-0055M (2/85) 
Daly, Steve, 85-0068M (2/85) 
Daniel, Frederick G., 84-0312M (1/85) 
Davis, P h y l l i s J., 84-0594M (2/85) 
Davis, P h y l l i s J., 84-0594M (3/85) 
Deaton, O r v i l l e , 85-0014M (1/85) 
Dickson, Richard V., 84-0606M (1/85) 
Dickson, Ronald V., 84-0584M (2/85) 
Dishner, Elwin D., 85-0103M (3/85) 
Dorsey, Terry E., 84-0372M (3/85) 
Durlam, Eugene D., 85-0124M (3/85) 
Durst, Leroy H., 85-0015M (1/85) 
Elmore, Michael E., 85-0096M (2/85) 
Elsey, James E., 84-0575M (1/85) 
Endic o t t , Robert W., 85-0118M (3/85) 
E z e l l , Ruth M., 84-0521M (1/85) 
Faas, Eugene G., 84-0500M (3/85) 
Fandrich, Frank S., 85-0153M (3/85) 
Farley, Mary E., 84-0423M (1/85) 
Farley, Mary E., 84-0423M (3/85) 
Ferguson, Donald, 82-0248M (1/85) 
Fraley, Lewis, 83-0381M (1/85) 
Freeman, Nadine M., 84-0247M (3/85) 
Fucci, Deborah C, 84-0481M (3/85) 
Fucci, Deborah, 84-0481M (2/85) 
Fuestman, Beatrice, 85-0024M (1/85) 

Garbe, Erna, 85-0086M (3/85) 
Gaustad, Verona G., 84-0373M (2/85) 
Gentry, A l i c e M., 84-0210M (1/85) 
George, Donald G., 84-0517M (3/85) 
G i l b e r t , Randy V., 84-0546M (1/85) 
Gilge, Kenneth, 84-0488M (1/85) 
Goodridge, David, 84-0195M (1/85) 
Gray, Delbert D., 85-0039M (2/85) 
Gregor, Robert L., 84-0429M (3/85) 
G r i z z l e , Robert H., 85-0064M (2,2/85) 
Groom, Roswitha A., 85-0094M (2/85) 
Hamilton, Lloyd L., 84-0582M (1/85) 
Hargand, Charles H., 84-0260M (1/85) 
H a r r i s , Joann L., 85-0075M (2/85) 
Hartsock, Elaine M., 85-0053M (1/85) 
Harvey, Loren R., 84-0614M (1/85) 
Hendrix, Melvin E., 84-0277M (1/85) 
Henley, I r a Don, 85-0019M (1/85) 
H e t r i c k , Gregory A., 85-0168M (3/85) 
Hight, Liddie B., 84-0265M (3/85) 
H i l t s , Thomas F., 85-0157M (3/85) 
Hing, Leonard, 84-0593M (1/85) 
Holmes, Loren, 85-0013M (2/85) 
Hookland, Richard S., 85-0151M (3/85) 
Hornberger, J u l i a M., 85-0137M (3/85) 
Hudspeth, William R., 85-0150M (3/85) 
Huffman, M i l f o r d W., 84-0461M (3/85) 
Huffman, M i l f o r d , 84-0461M (1/85) 
Huggins, Weldon N., 85-0052M (1/85) 
Hutchens, Judith A., 85-0065M (2/85) 
Hutchins, Francis, 83-0331M (1/85) 
Jackson, Ricky J., 84-0430M (2/85) 
Johnstone, Michael C, 84-0571M (1/85) 
Jones, Johnnie E., 85-0027M (2/85) 
Keen, Gwendolyn E., 85-0095M (2/85) 
Kelley, Charles, 84-0574M (1/85) 
Kendell, Chris W., 85-0165M (3/85) 
Kent, Larry M., 85-0036M (3/85) 
Kent, Larry, 85-0036M (1/85) 
Kephart, Archie F., 81-0173M (1/85) 
King, Janice M., 84-0622M (1/85) 
Knigge, Robert A., 85-0089M (2,3/85) 
Kuehmichel, Richard, 84-0350M (3/85) 
Kurtz, Judy E., 84-0012M (1/85) 
Lind, Richard E., 85-0002M (1/85) 
Lloyd, Audley, J r . , 83-0182M (1/85) 
Logan, Eugene A., 84-0197M (3/85) 
Long, Larry, 83-0115M (1/85) 
Manes, Boyd E., 85-0008M (1/85) 
Marks, Norman, 84-0310M (1/85) 
Marr, Gene A., 84-0547M (3/85) 
Marrs, C h a r l o t t e , 84-0452M (1/85) 
Mar t i n , Melvin L., 84-0531M (1/85) 
McClendon, William G., 83-0375M (1/85) 
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OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
MereditFT Joseph W., 85-0149M (3/85) 
Middleton, Paul L., 84-0389M (1/85) 
M i l i c h , Forrest D., 84-0386M (3/85) 
M i l l e r , Donald K., 85-0033M (3/85) 
M i l l e r , Sheila A., 84-0618M (2/85) 
M i l l e r , Steven D., 85-0010M (3/85) 
M i t c h e l l , James R., 85-0142M (3/85) 
M i t c h e l l , Sharon, 84-0599M (1/85) 
Monroe, Jack G., 85-0155M (3/85) 
Mooney, Clarence T., 85-0003M (1/85) 
Moore, Clyde, J r . , 83-0299M (1/85) 
Moore, James E., 85-0169M (3/85) 
Morris, Arthur R., 85-0073M (2/85) 
Morton, William E., 85-0022M (2/85) 
Murray, Robert 0., J r . , 84-0220M (3/85) 
Myers, L i l l i a n C, 85-0041M (1/85) 
Myrick, Michael J., 85-0161M (3/85) 
Neault, Marji M., 83-0329M (2/85) 
Nixon, Elmer 0., 84-0621M (1/85) 
Nixon, Elmer 0., 84-0621M (3/85) 
Page, Gary A., 84-0611M (1/85) 
Palaniuk, Bohdan J., 85-0080M (2,3/85) 
Parazoo, Marshall G., 85-0076M (2,2/85) 
P a r r i s h , Ralph G., 84-0523M (2/85) 
Payne, Wanda Mae, 84-0604M (1/85) 
Pence, Rene L., 85-0110M (3/85) 
Pentkowski, Edward J., 85-0111M (3/85) 
Perin, Dorothy E., 85-0006M (2/85) 
Poplin, James R., 84-0257M (1/85) 
Poplin, James R., 84-0257M (2/85) 
Powell, Edgar A., 85-0167M (3/85) 
P u r i f o y , Bordy, 84-0452M (2/85) 
Putnam, Elson, 84-0425M (3/85) 
Rabe, Rick A., 84-0470M (3/85) 
Raynor, Owen R., 85-0026M (1/85) 
Reed, Michael C, 84-0513M (1/85) 
Rekow, Michael, 84-0399M (2/85) 
Repp, William A., 85-0085M (2/85) 
Riddle, Ronnie N., 84-0568M (3/85) 
Riggleman, Derald D., 85-0034M (2/85) 
R i i k u l a , Arvo g., 85-0044M (1/85) 
Robertson, Robert H., 85-0145M (3/85) 
Robinson, Gary L., 85-0054M (2/85) 
Roppe, Arthur D., 85-0106M (3/85) 
Ross, Frank A., 84-0490M (1/85) 
Rowlett, Raymond R., 85-0091M (2/85) 
Sampson, James R., 84-0563M (2/85) 
Sanchez, Enrique M., 84-0435M (1/85) 
Sandstrum, Jack H., 84-0343M (2/85) 
Schuerman, A l l a n R., 85-0120M (3/85) 
Schultz, S a l l y , 85-0105M (2/85) 
Schwary, L i l l i a n L., 85-0145M (3/85) 
Sevey, Gene A., 85-0060M (2/85) 
Simon, Gary, 85-0087M (2/85) 
Simpson, Lee Roy, 84-0278M (1/85) 
Singer, Donald R., 85-0045M (3/85) 
Skinner, Catherine A., 85-0125M (3/85) 

Name, WCB Number (Month/Year) 
Smith."Charles E., 85-0084M (2/85) 
Smith, Harold E., 84-0525M (1/85) v 

Smith, Richard R., 84-0444M (1/85) 
Soderberg, Doreene E., 84-0576M (1/85) 
Southard, Linda, 84-0608M (1/85) 
Sowell, Raymond L., 84-0370M (1/85) 
Spickelmier, Forest L., 85-0144M (3/85) 
Springs, B i l l y A., 84-0573M (1/85) 
St. Onge, Jim, 84-0414M (1/85) 
S t i e g l e r , Robert H., 84-0583M (2/85) 
Sweet, George E., 84-0586M (1,3/85) 
Taskinen, Florence E., 84-0596M (1/85) 
Taskinen, Toivo R., 81-0283M (2/85) 
Taskinen, Toivo R., 81-0283M (3/85) 
Taskinen, Toivo R., 81-0283M etc. (2/85) 
Taylor, Donald R., 84-0541M (2/85) 
Thurston, Arden D., 83-0249M (3/85) 
T i b b e t t s , John M., 85-0063M (2/85) 
Timpy, Charles, 84-0530M (1/85) 
Trower, S h i r l e y a., 85-0082M (2/85) 
Trump, Robert L., 84-0505M etc . (3/85) 
Turnbo, James R., 85-0042M (2/85) 
Waggoner, Richard D., 84-0578M (2/85) 
Walker, Gary L., 84-0484M (1/85) 
Watson, Lois G., 84-0485M (1/85) 
Watson, Lois G., 84-0485M (2/85) 
Weddle, James D., 84-0554M (1/85) 
White, John M., 84-0459M (1/85) 
White, John M., 84-0459M (2/85) 
Wik, George J., 84-0137M (2/85) 
Wilkerson, William,.85-0032M (1/85) 
Wood, B. Kei t h , 85-0074M (2/85) 
Wright, Dick H., 84-0155M (2/85) 
Youtsey, James D., 85-0079M (2/85) 
Zehner, D a r r e l l , 84-0605M (1/85) 
Z e l l e r , Gerald A., 84-0544M (1/85) 
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CLAIMANT INDEX 

CIaimant (WCB Number and/or Court C i t a t i o n ) page(s) 
Adams-Pratt, G. V i c t o r i a (82-05171) 41 
Al c a l a , Pedro G. (84-01427) 202 
A l d r i c h , Mike A. (81-08607) 204 
Alonzo, Juan (81-09123) 57,296 
Alvarez, Robert E. [82-09965 & 72 Or App 524 (1985)] 351 
Amos, Ch r i s t y [82-06927 & 72 Or App 145 (1985)] 326 
Anderson, Marlyn A. (83-02995) 51 
Anderson, Melvin W. (84-00822) 272 
Andes, Bernice V. (84-05381) 29 
A n f i l o f i e f f , Juan (TP-84014) 257 
Bacon, Erwin L. (83-11667 & 83-08519) 205 
Baglien, Warren C. (84-00983)—----128 
Bailey, Donald R. [82-06336 etc. & 71 Or App 782 (1984)] 302 
Barton, Timothy E. (83-01011) 144 
Bates, Shelbee J. (84-01846) 274 
Bjorkman, Marria J. (82-09835) 60 
Bloomfield, Dennis [82-07387 & 72 Or App 126 (1985)] 324 
Bohnke, Pauline V. (82-06426) 146 
Bono, Anthony A. (80-11418) 242 
Booker, Arbon J. (83-07899, 83-06990 & 83-0273M) 233 
Bradshaw, Marie H. (82-00795) 1 
Brainerd, David F. (82-08311 & 82-07045) 276 
Brech, Anthony P. [83-04044 & 72 Or App 388 (1985)] 342 
Brock, Carol N. (82-05494) 232 
Bruce, John B. (83-10033) 135 
Burr, Elsie L. (84-03864) 29 
Cain, John E. (82-10108) 9,123 
Campbell, Robin L. (82-04291, 82-04290, 82-04289 & 82-04288) 61 
Carder, S a l l y (84-07474) 240 
Carlson, O r v i l l e L. (81-07256) 30 
Castaneda, Antonio 0. (84-07875, 84-05334 & 84-02608) 32,155 
Chambers, Donald K. (83-07354) 148 
Chapman ( C r o n k i t e ) , Mindy L. (83-12211) 33 
Chastain, Carl (82-05492) 259 
Chastain, Darrel A. [81-03963 etc. & 72 Or App 422 (1985)] 348 
Childers, Helena Faye [78-01507 & 72 Or App 765 (1985)] 367 
Christensen, Marilyn J. [81-03090 etc. & 72 Or App 110 (1985)] 
Clark, Chester A. [82-10864 & 72 Or App 397 (1985)] 344 
demons, Marilyn J. (82-11229, 82-11493 & 83-08716) 90 
Coburn, Mary K. (83-06608) 132 
Cox, Stephen B. (83-12229) 243 
C r i l l y , Robert T. (84-02442) 62 
Crossley, William F. (84-0533M) 58 
Cur r i e , G i l b e r t R. (83-11175) 62 
Cur r i e , Robert R. (83-11160) 208 
Davidson, Raymond P. (83-10512) 149 
Day, Frances M. (82-07180 & 83-09080) 129 
Dayton, John R. (83-03304) 210 
Dean, Howard [82-05128 & 72 Or App 116 (1985)] 313 
Delugach, Robert R. (83-03095) 63 
Devereaux, Sandy J. (83-02347) 156 
Dew, Susan L. (83-08382) 35 
Douglas, Michael R. (84-01493) 65 
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CLAIMANT INDEX 

Claimant (WCB Number and/or Court C i t a t i o n ) page(s) 
Dudley, Lory S. (82-06608)- 66 
Eder, John K. [83-12044 & 72 Or App 54 (1985)] 53,315 
Edwards, Charles B. [82-06575 & 72 Or App 435 (1985)] 349 
Edwardson, Maurice L. (83-04745) 36 
Elwood, Olive J. [80-10264 & 298 Or 429 (1984)] 373 
Elwood, Olive J. [80-10264 & 72 Or App 771 (1985)] 370 
F a r r i s , Bob L. (84-06132) 252 
Ford, Paul M. [82-09898 & 71 Or App 825 (1984)] 305 
Forney, Wilma (80-07538) 91 
Fouts, Leonard C. (84-00187 & 84-02610) 236 
Fowke, Ernest H. (83-03357, 83-03356 & 84-00247) 67 
Fox, V i c t o r i a W. (81-09173) 10 
Fris b y , Kenneth L. (82-11013 & 83-05341) 280 
G a b r i e l , Daryl R. I I [82-00800 & 72 Or App 377 (1985)] 339 
Gardner, Leroy (81-08924) 42 
G a t t i [72 Or App 106 (1985)] 319 
G i l l e t t e , William S. (83-07352) 141 
Grach, P a t r i c k D. (82-11510) 67 
Grandjean, Claudio E. (83-07033) 253 
Greene, Kenneth L. [82-07607 etc. & 72 Or App 178 (1985)] 336 
Gribble, Brad T. (83-05126) 92 
Grimshaw, Edith (82-03319) 101 
Guse, James A. (81-06833 & 81-11397) 102 
Hamilton, Winzel L. (83-09143) 215 
Hamrick, William G. (83-10263) 70 
Haret, Geraldine A. [82-05250 & 72 Or App 668 (1985)] 360 
Harman, Michael R. [82-02979 etc. & 71 Or App 724 (1984)] 300 
Hart, Cynthia L. (Bash)(83-06031) 73 
Harvey, Paul G. (83-08345 & 83-08344) 75 
Hastings, Johnnie M. (83-08523) 282 
Henderson, Nonda G. (84-05908) 253 
Hess, Candy J. (82-08812) 12 
H i l l , Ronald G. (83-00528) 14 
Hoffee, Richard L. (84-05860) 248 
Hughes, William W. (83-02314 & 83-10466) 284 
Hutchinson, Daniel L. (82-07685) 43 
Ingram, A r l i s s [82-06472 & 72 Or App 168 (1985)] 331 
Ingram, Richard S. [82-09558 & 72 Or App 215 (1985)] 337 
Johnson, Howard E. (84-03590) 163 
Jones, Charles R. (82-06176) 54 
Keeney, Walter L. (83-09760) 261 
K i l l m e r , V i r g i e [83-00075 & 72 Or App 626 (1985)] 354 
Kirkwood, Kenneth D. (83-09857) 43,216,216 
Koronaios, George J. (83-07906 & 84-01435)—---263 
Kratzer, Vickie L. (83-04163) 187 
K r i s t u f e k , David (82-09434) 286 
Kytola, A l l a n (82-06536) 15,54 
Lehane, Leonard B. (83-06585) 102 
Lester, Harold A. (82-08239) 217,241 
Loehr, Loretta C. (83-10921) 236 
Lopez, Delfi n a P. (81-06459 & 82-02139) 164 
Lorence, Michael [81-11404 & 72 Or App 75 (1985)] 317 
Louisignont, Clarence L. (83-08896) 38 
Luedtke, Mark (Employer) [72 Or App 178 (1985)] 336 
Lusey, Barbara A. (83-09389 & 83-08870) 265 
Lyon, Cu r t i s M. (83-04398) 20 
Mabou, Marion L. (80-09126) 106 
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Claimant (WCB Number and/or Court C i t a t i o n ) page(s) 
Macki, Bobbie L. (82-10850) 245 
Madden, Jackie J. (82-05211) 47 
Maddock, Cli n t o n L. (81-07219) 189 
Marl i n , Raymond J. (84-03188) 218 
Martina, David A. (82-02167) 55 
M c A u l i f f e , Tim J. (84-01640) 76 
McElmurry, Ace L. (83-05729) 199 
McGehee, Dena G. [81-10062 etc. & 72 Or App 12 (1985)] 
McKinney, Michael L. (84-08202) 266 
Mikolas, Dale A. (84-00698) 112,296 
M i l l e r , Edward 0. (79-03231 & 83-02511) 174,296 
M i l l e r , Edward 0. (82-0210M) 176,296 
M i l l e r , Harold M. (83-02346) 82 
M i l l e r , Ronald S. (83-11683) 83 
M i l l s , Donald D. (82-11411) 219 
M i l l s , J e f f r e y A. (84-05303) 239 
Monroe, John P. (84-02338 & 84-04742) 254 
Munyon, Calvin L. (83-07197) 221 
Mustoe, Erwin R. (76-00610 & 78-04474) 157,297 
Nacoste, A l b e r t (83-10457) 76 
Nelson, Joy F. (84-04304) 287 
Nelson, Lynn 0. (84-02707) 113 
Newton, Randall R. (80-09516) 59 
Norgaard, Raymond C. (83-09014) 246 
Northey, Robert W. (33-01825) 78 
0'Dell, Donald s. (83-05083) 288 
O'Neal, Bob G. (84-01322) 255 
Osborn, Carl R. (83-10056, 84-01521 & 84-01692) 2,55 
Parker, Benjamin G. (82-09534) 38,83 
Perez, Jose G. [81-08151 & 72 Or App 663 (1985)] 357 
Peterson, Duane L. (84-02551) 84 
P i l c z y n s k i , Robert M. (TP-84003) 39 
Piwowar, Leokadia W. (82-09391) 21,297 
Poelwijk, James A. (84-00300) 241 
Poplin, James R. (84-0257M) 137 
Purdue, Timothy J. (83-05153 & 83-08538) 153 
Quesinberry, John D. (83-04157) 223 
Quinn, E.H. (84-04984 & 84-04985) 38 
Rainwater, Claude L. (83-11974) 85 
Ray, Douglas N. (TP-84002) 124 
Ream, L y r i s J. (79-10330) 115 
Rensing, ^iancy J. (82-09149) 3 
Retchless, Cleve A. [79-04418 etc. & 72 Or App 729 (1985)] 
Reynolds, Robert E. (83-02654) 290 
Richmond, Desiree (Walser) (83-03785) 200 
R i d d e l l , Ray A. (83-11652 & 84-01280) 266 
Riepe, Roger (TP-84005) 3 
Rivera, Guadalupe (82-02812) 127 
Roberts, James H. (80-04810) 129 
Robinson, Maxine P. (82-05121 & 81-10158) 50 
Rodriguez, Luis A. (84-02821) 251 
Roff, Kenneth L. (83-03697, 83-07319 & 83-11827) 130 
Rose, Tim A. (84-03928 & 84-05405) 225 
Rowe, J e f f e r y R. (82-08757) 127 
Sassmen, J e r r y [82-06927 & 72 Or App 145 (1985)] 326 
Schukow, George (84-04748) 242 
Shaw, Igene G. (83-09266 & 84-03931) 239 
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Claimant (WCB Number and/or Court C i t a t i o n ) page(s) 
Sheesley, Mary N. (83-12252) 155 
Shipley, Jim D. (TP-84013) 116 
Short, Lee E. (83-00025) 137,194 
Shuck, Robert F. (82-11786) 160 
Simer, Andrew (81-06740) 118,154 
Skoglie, Roland R. (83-12239) 26,121 
Smith, John W. (83-04038) 227 
Sorensen, Michael D. (83-08229) 292 
Spontak, Mary J. (83-06550 & 83-09006) 230 
Stephan, Herman E. (84-00046) 246 
Stewart, Clara E. (83-05609) 181 
Stokes, Thomas J. (83-12156)- 134 
Sturtevant, B i l l M. (83-07658) 294 
Thomas, Michael J. (84-01400) 252 
Thompson, James S. (83-12052) 87 
Townsend, Randy L. (83-08444) 58 
Tr a v i s , Pauline L. (82-03177) 194 
Vining, James R. (84-00479 & 83-09064) 269 
Voorhies, Peter G. (82-04559) 256 
Warrick, C u r t i s (81-09236) 27 
Welch, James C. (82-01160) 271 
Wellington, Vernon L. (82-10208) 183 
Welsch, P a t r i c k [81-08131 & 72 Or App 10 (1985)] 310 
West, Donald E. (83-10618 & 83-10619) 56 
Wheeler, Barbara A. (80-04710 & 81-03519) 122 
Wheeler, Kevin D. [81-06963 & 298 Or 452 (1984)] 376 
Wilkinson, Donald W. (83-09551) 201,297 
W i l l a r d , Clark H. (83-00576) 230,297 
Williams [298 Or 506 (1984)] 380 
Winkelman, Norma N. (83-10010) 89 
Wood, David L. (83-02697 & 83-02213) 143 
Yates, Joyce E. (83-08766) 256 
Yoder, David A. (83-07861) 57 
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