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PAUL M. FORD, C l a i m a n t 
W i l l n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 82-09898 
J u l y 11, 1985 
O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the C o u r t of 
A p p e a l s . F o r d v. S A I F , 71 Or App 825, r e v den, 299 Or 118 
( 1 9 8 5 ) . We have been i n s t r u c t e d to o r d e r a c c e p t a n c e of c l a i m a n t ' 
o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g l o s s . 

Now, t h e r e f o r e , the S A I F C o r p o r a t i o n ' s d e n i a l d a t e d 
O c t o b e r 5, 1982 i s h e r e b y s e t a s i d e , and t h i s m a t t e r i s remanded 
t o t h e S A I F C o r p o r a t i o n f o r c l a i m a c c e p t a n c e and p r o c e s s i n g 
a c c o r d i n g t o law. 

I T I S SO ORDERED. 

WILLIAM R. G I L L , C l a i m a n t WCB 84-08645 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u l y 11, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Q u i l l i n a n ' s o r d e r which a s s e s s e d a p e n a l t y and 
accompanying a t t o r n e y f e e s f o r i t s a l l e g e d u n i l a t e r a l o f f s e t of a 
overpayment from one c l a i m a g a i n s t time l o s s payments made on a 
subsequent c l a i m . C l a i m a n t c r o s s - r e q u e s t s r e v i e w c o n t e n d i n g h i s 
c l a i m was p r e m a t u r e l y c l o s e d o r , a l t e r n a t i v e l y , t h a t the R e f e r e e ' 
i n c r e a s e o f h i s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low 
back i n j u r y from 10% (32°), a s awarded by a J u l y 26, 1984 
D e t e r m i n a t i o n Order, t o 15% (48°) was i n a d e q u a t e . 

The Board r e v e r s e s t h a t p o r t i o n of the R e f e r e e ' s o r d e r w h i c h 
a s s e s s e d t h e employer p e n a l t i e s and accompanying a t t o r n e y f e e s . 
F o l l o w i n g our de novo r e v i e w of the r e c o r d , we a r e not p e r s u a d e d 
t h a t t h e employer u n i l a t e r a l l y o f f s e t the p r i o r c l a i m ' s 
overpayment a s i t had i n i t i a l l y t h r e a t e n e d . To the c o n t r a r y , the 
p r e p o n d e r a n c e of the e v i d e n c e s u g g e s t s t h a t c l a i m a n t r e c e i v e d h i s 
time l o s s payments a t the f u l l w eekly r a t e , w i t h o u t any 
d e d u c t i o n . C o n s e q u e n t l y , we do not c o n s i d e r the e mployer's 
co n d u c t u n r e a s o n a b l e . Moreover, s i n c e t h e r e a p p a r e n t l y was no 
l o s s of payment or d e l a y e d payment of compensation t h a t was due 
c l a i m a n t , t h e r e were no "amounts then due" upon which t o b a s e a 
p e n a l t y and a t t o r n e y f e e s . Ray A. Whitman, 36 Van N a t t a 160 
(1984) m o d i f i e d , Whitman v. I n d u s t r i a l Indemnity, 73 Or App 73 
(1985) ; P a r r e l ! W. C a r r , 36 Van N a t t a 16 ( 1 9 8 4 ) ; E B I Companies v. 
Thomas, 66 Or App 105 ( 1 9 8 3 ) ; ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

The Board a f f i r m s the remainder of the R e f e r e e ' s o r d e r . 

The R e f e r e e ' s o r d e r d a t e d October 22, 1984 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n which a s s e s s e d the 
s e l f - i n s u r e d employer p e n a l t i e s and a t t o r n e y f e e s i s r e v e r s e d . 
The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

ORDER 
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ERICA E . MORENO, C l a i m a n t WCB 85-00367 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u l y 11, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n f o r 

E x p e d i t e d R e v i e w and S t a y 
The s e l f - i n s u r e d employer has moved the Board f o r an o r d e r 

e x p e d i t i n g r e v i e w of the c a p t i o n e d c l a i m and s t a y i n g t h e e f f e c t of 
R e f e r e e F o s t e r ' s o r d e r d a t e d June 17, 1985, pending Board r e v i e w . 
Board r e v i e w was r e q u e s t e d June 25, 1985, s i m u l t a n e o u s l y w i t h the 
f i l i n g of t h e e mployer's motion. T h e r e i s no mechanism f o r 
e x p e d i t i n g Board r e v i e w , o t h e r than the p a r t i e s ' own d i l i g e n c e i n 
m eeting b r i e f i n g s c h e d u l e s . Board p o l i c y i s t o r e v i e w c a s e s a s 
e x p e d i t i o u s l y a s p o s s i b l e , c o n s i s t e n t w i t h c o n s i d e r a t i o n s o f 
f a i r n e s s t o t h e p a r t i e s and due p r o c e s s . 

As t o the e mployer's motion t o s t a y t h e e f f e c t of t h e 
R e f e r e e ' s o r d e r , ORS 656.313(1) s p e c i f i c a l l y p r o v i d e s t h a t payment 
of c o m p e n s a t i o n t o a c l a i m a n t s h a l l not be s t a y e d pending Board or 
c o u r t r e v i e w a t an employer's r e q u e s t . We a r e w i t h o u t a u t h o r i t y 
to even c o n s i d e r s u c h a motion. 

The employer's motions a r e d e n i e d . 

I T I S SO ORDERED. 

SALLY M. TURPIN, C l a i m a n t WCB 83-01963 
Svoboda & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s J u l y 11, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s , and the s e l f - i n s u r e d employer 
c r o s s - r e q u e s t s , r e v i e w of R e f e r e e Brown's o r d e r t h a t : (1) 
a f f i r m e d the D e t e r m i n a t i o n O r d e r s awarding c l a i m a n t a t o t a l of 15° 
f o r 10% s c h e d u l e d d i s a b i l i t y f o r the r i g h t w r i s t ; (2) a l l o w e d the 
employer t o recompute c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n r a t e on the b a s i s of a 31.125 hour a v e r a g e work week 
and r e c o v e r from c l a i m a n t any r e s u l t i n g overpayment; and ( 3 ) 
g r a n t e d t h e e m p l o y e r ' s r e q u e s t f o r r e c o v e r y of an overpayment i n 
t h e amount of $727.80 t h a t a c c r u e d a f t e r the f i r s t D e t e r m i n a t i o n 
O r d e r . On r e v i e w c l a i m a n t a s s e r t s e n t i t l e m e n t t o a d d i t i o n a l 
s c h e d u l e d d i s a b i l i t y c o mpensation. On c r o s s - r e q u e s t , the employer 
a r g u e s t h a t t h e R e f e r e e i m p r o p e r l y r e c a l c u l a t e d c l a i m a n t ' s a v e r a g e 
work week. The $727.80 overpayment h a s not been a p p e a l e d . 

C l a i m a n t d e v e l o p e d r i g h t w r i s t p a i n i n May of 1981 w h i l e 
w o rking a s a t r e e p l a n t e r . Her symptoms r e s o l v e d w i t h l i g h t e r 
work. They l a t e r r e t u r n e d , however, and c l a i m a n t v i s i t e d Dr. 
Freeman, who u l t i m a t e l y d i a g n o s e d r i g h t c a r p a l t u n n e l syndrome. A 
r e l e a s e of the r i g h t median n e r v e was performed on May 10, 1982. 
C l a i m a n t was found t o be m e d i c a l l y s t a t i o n a r y on October 20, 1982 
by Dr. T e a l . 

C l a i m a n t attempted a r e t u r n t o work i n J a n u a r y o f 1983, b u t 
h e r r i g h t w r i s t symptoms i m m e d i a t e l y r e t u r n e d . A second r i g h t 
median n e r v e r e l e a s e was performed, a l o n g w i t h a f l e x o r 
synovectomy, and tenovaginotomy of the r i g h t index and middle 
f i n g e r s on J a n u a r y 27, 1983. A D e t e r m i n a t i o n Order i s s u e d t h e 
same day g r a n t i n g c l a i m a n t 10% s c h e d u l e d d i s a b i l i t y . 
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The c l a i m was soon reopened and c l a i m a n t e n t e r e d an 
a u t h o r i z e d t r a i n i n g program i n bookkeeping and t a x p r e p a r a t i o n . 
She was a b l e t o p h y s i c a l l y h a n d l e h e r c l a s s w o r k , a l t h o u g h she 
e x p e r i e n c e d i n c r e a s i n g r i g h t hand problems a t the end o f t h e 
t r a i n i n g program. At the time of t h e h e a r i n g , c l a i m a n t was 
e n r o l l e d i n a second t r a i n i n g program t h a t a l s o r e q u i r e d use of 
t h e r i g h t hand. C l a i m a n t t e s t i f i e d t h a t she was s u c c e s s f u l l y 
c o m p l e t i n g the program, but was c o n t i n u i n g t o e x p e r i e n c e p a i n and 
s t i f f n e s s of t he r i g h t hand when w r i t i n g or u s i n g o f f i c e m a c h i n e s . 

Dr. T e a l performed the c l o s i n g e x a m i n a t i o n i n September o f 
1983. He found no permanent impairment a t t h a t time, but l a t e r 
i n d i c a t e d t h a t c l a i m a n t s u f f e r e d d i s a b i l i t y i n the form of p a i n 
upon r i g o r o u s use of the hands. A second D e t e r m i n a t i o n Order gave 
no a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t was examined t w i c e i n August o f 1984 by Dr. Nathan, 
whose o b j e c t i v e t e s t r e s u l t s proved normal. He found no permanent 
impairment. C l a i m a n t was a l s o examined by Dr. K a r a s e k , who r a t e d 
t h e l o s s of use i n the r i g h t hand and w r i s t a t between 10% and 20%. 

A f t e r r e v i e w i n g the r e c o r d , we f i n d t h a t c l a i m a n t h a s been 
a d e q u a t e l y compensated by the 10% s c h e d u l e d d i s a b i l i t y a l r e a d y 
awarded. Although she s u f f e r s some permanent impairment a s a 
r e s u l t of h e r s u r g e r i e s , c l a i m a n t has r e t a i n e d most of h e r r i g h t 
hand f u n c t i o n . T h i s i s e v i d e n c e d by h e r s u c c e s s f u l c o m p l e t i o n of 
a bookkeeping c o u r s e and h e r e n t r y i n t o a second program. I t i s 
a l s o e v i d e n c e d by the m e d i c a l r e c o r d , which a t t i m e s s u g g e s t s t h a t 
no impairment e x i s t s , and a t o t h e r t i m e s s u g g e s t s a 10% t o 20% 
impairment. 

The r e m a i n i n g i s s u e i s the computation of c l a i m a n t ' s a v e r a g e 
work week. When c l a i m a n t i n i t i a l l y f i l e d h e r c l a i m , an employer 
r e p r e s e n t a t i v e c a l c u l a t e d h e r b e n e f i t s on the e r r o n e o u s a s s u m p t i o n 
t h a t she was a f u l l - t i m e , r e g u l a r employe. I n f a c t , c l a i m a n t was 
an " o n - c a l l " employe i n t h a t she worked o n l y when work was 
a v a i l a b l e . The p a r t i e s agree t h a t the e r r o n e o u s c a l c u l a t i o n 
r e s u l t e d i n an overpayment. They d i s a g r e e , however, on how the 
a v e r a g e work week s h o u l d be computed i n o r d e r t o e f f e c t a p r o p e r 
r e c a l c u l a t i o n . 

OAR 4 3 6 - 5 4 - 2 1 2 ( 4 ) ( a ) , f o r m e r l y 4 3 6 - 5 4 - 2 1 2 ( 3 ) ( a ) , g o v e r n s the 
c a l c u l a t i o n of time l o s s b e n e f i t s f o r o n - c a l l employees. The r u l e 
p r o v i d e s : 

"Employed on c a l l b a s i s : Use a v e r a g e 
weekly e a r n i n g s f o r p a s t 26 weeks, i f 
a v a i l a b l e , u n l e s s p e r i o d s of extended gaps 
e x i s t , t h e n use no l e s s than the l a s t f o u r 
weeks of employment t o a r r i v e a t a v e r a g e . 
F o r w o r k e r s employed l e s s t h a n f o u r weeks 
use i n t e n t a t time of h i r e c o n f i r m e d by 
employer and worker." 

The r u l e does not d e f i n e "extended gaps," nor have we found 
c a s e law t h a t sheds l i g h t on the meaning of the p h r a s e . 

The R e f e r e e found t h a t i n o r d e r t o f a i r l y compensate 
c l a i m a n t , h e r b e n e f i t s s h o u l d be c a l c u l a t e d so as t o approximate 
h e r h i s t o r i c a l e a r n i n g s . F o r s e v e r a l y e a r s p r i o r t o the c l a i m , 
c l a i m a n t had a v eraged a p p r o x i m a t e l y 23 h o u r s p e r week. For the 26 
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weeks p r e c e d i n g t h e c l a i m , she worked a t o t a l of 407 h o u r s , an 
a v e r a g e of 15.65 h o u r s p e r week. F o r the f o u r weeks i m m e d i a t e l y 
p r e c e d i n g t h e c l a i m , however, c l a i m a n t worked e x t e n s i v e l y , 
a v e r a g i n g 31.125 h o u r s p e r week. The R e f e r e e used o n l y t h e l a s t 
four-week p e r i o d t o c a l c u l a t e c l a i m a n t ' s time l o s s . He found t h a t 
a l t h o u g h t h i s method of c a l c u l a t i o n r e s u l t e d i n a " w i n d f a l l " f o r 
c l a i m a n t , i t was most c o n s i s t e n t w i t h ORS 6 5 6 . 0 1 2 ( 2 ) ( a ) , w h i c h 
s t a t e s t h a t t h e w o r k e r s ' compensation law i s t o p r o v i d e " f a i r , 
a dequate, and r e a s o n a b l e income b e n e f i t s " t o t h e i n j u r e d w o r k e r . 

A l t h o u g h t h e R e f e r e e d i d not s p e c i f i c a l l y f i n d t h a t t h e r e had 
been "extended gaps" i n c l a i m a n t ' s employment, t h a t f i n d i n g i s 
i n h e r e n t i n h i s h o l d i n g . The r u l e p r o v i d e s t h a t o n l y when t h e r e 
have been "extended gaps" i s the o n - c a l l time l o s s c a l c u l a t i o n t o 
be b a s e d on "no l e s s t h a n the l a s t f o u r weeks o f employment. I f 
no extended gaps e x i s t , t h e c a l c u l a t i o n i s t o be bas e d on t he f u l l 
26 weeks p r e c e d i n g the c l a i m . 

A f t e r r e v i e w i n g c l a i m a n t ' s work r e c o r d , we c o n c l u d e t h a t no 
"extended gaps" e x i s t e d i n h e r employment, and t h a t h e r time l o s s 
s h o u l d have been c a l c u l a t e d u s i n g the 26-week p e r i o d p r e c e d i n g h e r 
c l a i m . D u r i n g t h e 26 weeks t h e r e were two p e r i o d s i n which 
c l a i m a n t d i d not work. One was a two-week p e r i o d i n June of 1981; 
th e o t h e r was a four-week p e r i o d i n October of 1981. F o r t h e 
r e m a i n i n g 20 weeks, c l a i m a n t worked between 8 and 80 h o u r s d u r i n g 
e a c h two-week p e r i o d . A lthough the f o u r weeks of l a y o f f i n 
Octo b e r , 1981 c o u l d c o n c e i v a b l y be termed an "extended gap," we 
f i n d t h a t i t i s not, c o n s i d e r i n g t h e s e a s o n a l n a t u r e of c l a i m a n t ' s 
t r e e p l a n t i n g employment. 

Whether extended gaps i n a c l a i m a n t ' s employment e x i s t s h o u l d 
be d e t e r m i n e d on a c a s e - b y - c a s e b a s i s , t a k i n g i n t o c o n s i d e r a t i o n 
s u c h f a c t o r s a s t h e l e n g t h of t h e "gaps," and whether or not the 
work i s s e a s o n a l . I f the work i s s e a s o n a l , p e r i o d s of l a y o f f a r e 
t o be e x p e c t e d , and u n l e s s they a r e p a r t i c u l a r l y l e n g t h y , t h e y 
s h o u l d not be c o n s i d e r e d t o be "extended" a s t h a t term i s used i n 
the r u l e . On the o t h e r hand, i f the o n - c a l l employment h a s 
h i s t o r i c a l l y i n v o l v e d r e l a t i v e l y s t e a d y work, any l a y o f f might be 
c o n s i d e r e d a s i g n i f i c a n t e v e n t , so as to r e p r e s e n t an "extended 
gap" i n t h e employment. 

I n the p r e s e n t c a s e , we f i n d t h a t c l a i m a n t ' s two l a y o f f 
p e r i o d s were not "extended". Because they were not, the r u l e 
r e q u i r e s t h a t c l a i m a n t ' s time l o s s be computed u s i n g t h e e n t i r e 
26-week p e r i o d p r e c e d i n g h e r c l a i m . When the e n t i r e p e r i o d i s 
used, c l a i m a n t ' s a v e r a g e work week i s 15.65 h o u r s p e r week. 

ORDER 

The R e f e r e e ' s o r d e r i s a f f i r m e d i n p a r t and m o d i f i e d i n 
p a r t . T h a t p o r t i o n of t h e o r d e r t h a t a f f i r m e d the August 17, 1984 
D e t e r m i n a t i o n Order i s a f f i r m e d . T h a t p o r t i o n of the o r d e r t h a t 
c a l c u l a t e d c l a i m a n t ' s a v e r a g e work week t o be 31.125 h o u r s p e r 
week i s m o d i f i e d . The c l a i m i s remanded t o t he employer f o r a 
c a l c u l a t i o n of c l a i m a n t ' s work week a t 15.65 h o u r s p e r week, and 
the employer s h a l l be a l l o w e d t o r e c o v e r any r e s u l t i n g overpayment 
c o n s i s t e n t w i t h t h i s o r d e r and ORS 6 5 6 . 3 1 3 ( 2 ) . 
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KENNETH E. CHOQUETTE, C l a i m a n t WCB 83-07556 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 15, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n of our Order on Review 
d a t e d June 18, 1985. The S A I F C o r p o r a t i o n r e q u e s t e d r e v i e w o f the 
R e f e r e e ' s o r d e r t h a t g r a n t e d c l a i m a n t an award f o r permanent t o t a l 
d i s a b i l i t y . Our Order on Review was a memorandum o r d e r i n w h i c h 
we a f f i r m e d the R e f e r e e ' s o r d e r . C l a i m a n t c o n t e n d s t h a t our award 
of $550 a s a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w 
was i n a d e q u a t e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e f e e t o be 
p a i d by the S A I F C o r p o r a t i o n by v i r t u e o f ORS 656.382(2) and OAR 
438-47-055. I n d e t e r m i n i n g the amount of a r e a s o n a b l e a t t o r n e y 
f e e , we c o n s i d e r " t h e e f f o r t s of the a t t o r n e y and the r e s u l t s 
o b t a i n e d . . . ." OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . See a l s o Muncy v. S A I F , 19 
Or App 783, 787-88 ( 1 9 7 4 ) ; B a r b a r a A. Wheeler, 37 Van N a t t a 122, 
123 ( 1 9 8 5 ) . I n i t s Order of Adoption of the a d m i n s t r a t i v e r u l e s 
p e r t a i n i n g t o a t t o r n e y f e e s i n w o r k e r s ' compensation c a s e s , t h e 
Board s a i d , " I t i s incumbent on a l l p a r t i e s t h a t e ach c a s e be 
e v a l u a t e d on i t s own m e r i t s . . . ." WCB Admin. Order 1-1979, 
J a n u a r y 9, 1979. I n c o n c e r t w i t h t h i s c a s e - b y - c a s e e v a l u a t i o n , 
t h e r e a r e few Board c a s e s t h a t p u r p o r t t o e s t a b l i s h " r u l e s " f o r 
d e t e r m i n i n g a t t o r n e y f e e s . See e.g. Robert Heilman, 34 Van N a t t a 
1487 (1982) ( " a c t i v e and m e a n i n g f u l " p a r t i c i p a t i o n i n 
r e s p o n s i b i l i t y c a s e s ) . 

The o n l y i s s u e r a i s e d by c l a i m a n t a t t h i s s t a g e of the 
p r o c e e d i n g i s the adequacy of the a t t o r n e y f e e awarded f o r 
s e r v i c e s on Board r e v i e w . C l a i m a n t was s e p a r a t e l y compensated by 
f e e s awarded and a l l o w e d by the R e f e r e e a t the h e a r i n g l e v e l . The 
R e f e r e e a l l o w e d c l a i m a n t ' s a t t o r n e y a f e e of 25% of the i n c r e a s e d 
c o m p e n s a t i o n o b t a i n e d , not t o exceed $2,000, and awarded an 
a d d i t i o n a l f e e of $900 t o be p a i d by the i n s u r e r f o r h a v i n g 
s u c c e s s f u l l y overcome two p a r t i a l d e n i a l s . ORS 656.386; OAR 
4 3 8 - 4 7 - 0 2 0 ( 1 ) ( a ) ; OAR 438-47-025. We t a k e a d m i n i s t r a t i v e n o t i c e 
of the f a c t t h a t the a t t o r n e y f e e a l l o w e d out of compensation w i l l 
a l m o s t c e r t a i n l y be p a i d i n f u l l out of c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y award. 

The a t t o r n e y f e e c a l c u l u s i s f u n d a m e n t a l l y t w o - p a r t : r e s u l t 
o b t a i n e d and e f f o r t expended. As to the r e s u l t o b t a i n e d , 
c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l a t t h i s l e v e l i n d e f e n d i n g 
a g a i n s t S A I F ' s e f f o r t t o have the Board reduce an award f o r 
permanent t o t a l d i s a b i l i t y . C l a i m a n t , t h u s , k e p t the maximum 
award p o s s i b l e under the ,Workers' Compensation Law. T h a t t h i s was 
a good r e s u l t f o r c l a i m a n t i s beyond c a v i l . We t u r n , t h en, t o 
e f f o r t expended. 

A t t o r n e y s i n w o r k e r s ' compensation c a s e s a r e not r e q u i r e d t o 
p r a c t i c e w i t h i n the c o n s t r a i n t s of t e c h n i c a l or f o r m a l r u l e s o f 
e v i d e n c e or p r o c e d u r e . ORS 6 5 6 . 2 8 3 ( 6 ) . Board r e v i e w i s on the 
r e c o r d d e v e l o p e d by the p a r t i e s and the R e f e r e e a t the h e a r i n g . 
ORS 6 5 6 . 2 9 5 ( 5 ) . The Board n o r m a l l y does not e n t e r t a i n o r a l 
argument, and t h e r e i s no p a r t i c u l a r form r e q u i r e d f o r b r i e f s or 
argument t o the Board. OAR 438-11-010. C f . ORAP 7.05 through 
7.40. A lthough t h i s c a s e was one i n which c l a i m a n t sought t o 
r e t a i n t h e maximum p o s s i b l e award, the o n l y i s s u e b e f o r e the Board 
was whether c l a i m a n t had made r e a s o n a b l e e f f o r t s t o become 
employed a t a s u i t a b l e o c c u p a t i o n . S A I F ' s a p p e l l a n t ' s b r i e f was 
f i v e pages and c l a i m a n t ' s r e s p o n d e n t ' s b r i e f s i x pages. No 
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e x t r a o r d i n a r i l y complex or unique f a c t u a l or l e g a l i s s u e s were 
p r e s e n t e d by e i t h e r p a r t y or t h e r e c o r d . G i v e n t h e n a t u r e o f t h e 
p r a c t i c e i n g e n e r a l and the f a c t s and c i r c u m s t a n c e s of t h i s c a s e 
i n p a r t i c u l a r , we c o n c l u d e t h a t #550 i s a r e a s o n a b l e award f o r 
c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on Board r e v i e w i n t h i s c a s e . 

We w i l l o r d i n a r i l y d i s c u s s i n our o r d e r s o n l y t h o s e f a c t s 
r e l e v a n t t o a d e c i s i o n whether t o award an e x t r a o r d i n a r y a t t o r n e y 
f e e . Our f a i l u r e t o d i s c u s s or a n a l y z e an a t t o r n e y f e e award o r 
a l l o w a n c e i n most c a s e s s h o u l d not be t a k e n t o mean t h a t a l l of 
the f a c t o r s d i s c u s s e d above a r e not c a r e f u l l y c o n s i d e r e d i n e a c h 
and e v e r y c a s e where the i s s u e i s r e l e v a n t . See John B. B r u c e , 37 
Van N a t t a 135 (1985) ( d i s c u s s i o n of Board's use of memorandum 
o r d e r s ) . 

C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our former o r d e r 
e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

NANCY BOWLIN, B e n e f i c i a r y WCB 84-05982 
CORDIS E. BOWLIN ( D e c e a s e d ) , C l a i m a n t J u l y 16, 1985 
Emmons, e t a l . , A t t o r n e y s O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Podnar's 
o r d e r s e t t i n g a s i d e i t s d e n i a l o f s u r v i v o r ' s b e n e f i t s t o Nancy 
B o w l i n . The i s s u e i s whether Ms. Bo w l i n and c l a i m a n t c o h a b i t e d i n 
t h i s s t a t e a s husband and w i f e f o r over one y e a r p r i o r t o the d a t e 
c l a i m a n t was k i l l e d on t h e j o b . 

Ms. B o w l i n r e l i e s on l a y t e s t i m o n y t o prove t h a t she 
c o h a b i t e d w i t h c l a i m a n t i n t h i s s t a t e a s husband and w i f e f o r over 
one y e a r b e f o r e c l a i m a n t was k i l l e d . The t e s t i m o n y c a n be b r i e f l y 
summarized a s f o l l o w s . C l a i m a n t had been m a r r i e d and f a t h e r e d 
f o u r c h i l d r e n i n T e n n e s s e e . A p p a r e n t l y t h a t m a r r i a g e was l a w f u l l y 
t e r m i n a t e d , and c l a i m a n t began l i v i n g w i t h M i l l i e Ramo i n about 
1951. C l a i m a n t f a t h e r e d f i v e c h i l d r e n by h e r , t h e n i n about 1961, 
began l i v i n g w i t h Nancy B o w l i n , t h e woman now s e e k i n g b e n e f i t s . 
Ms. B o w l i n a l r e a d y had s e v e n c h i l d r e n and c l a i m a n t f a t h e r e d t h r e e 
more by h e r . M i l l i e Ramo m a r r i e d Mr. Ramo and bore t h r e e more 
c h i l d r e n . Mr. Ramo d i e d i n 1977. C l a i m a n t m a i n t a i n e d a c l o s e 
r e l a t i o n s h i p w i t h both women. Mrs. Ramo cooked f o r him, l a u n d e r e d 
h i s c l o t h e s , p r o v i d e d him l o d g i n g on a more or l e s s f r e q u e n t b a s i s 
and h e l p e d s u p p o r t c l a i m a n t f i n a n c i a l l y . The t e s t i m o n y i s 
unanimous, however, t h a t c l a i m a n t ' s s e x u a l r e l a t i o n s h i p was 
e x c l u s i v e l y w i t h Ms. B o w l i n . 

A p p r o x i m a t e l y f i v e months b e f o r e c l a i m a n t was k i l l e d , Ms. 
B o w l i n moved i n t o low income h o u s i n g . She c o u l d not have 
q u a l i f i e d f o r t h i s a s s i s t a n c e had c l a i m a n t been d e c l a r e d a s l i v i n g 
w i t h h e r . Ms. B o w l i n , Mrs. Ramo, Ms. B o w l i n and c l a i m a n t ' s 
d a u g h t e r , and Mrs. Ramo and c l a i m a n t ' s daughter a l l t e s t i f i e d t h a t 
c l a i m a n t was s u r r e p t i t i o u s l y s t a y i n g w i t h Ms. B o w l i n . Mrs. Ramo 
e x p l a i n e d : 

"Q. Okay. How much d i d he s t a y a t yo u r 
house d u r i n g t h a t y e a r p r i o r t o h i s d e a t h ? 
I'm t a l k i n g about how many n i g h t s a week 
a v e r a g e would he have s t a y e d a t your h ouse? 
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"Mrs. Ramo: W e l l , he u s u a l l y s t a y e d t i l l 
— you know — he'd — he'd sneak o v e r t o 
Nancy's a t n i g h t , b e c a u s e I mean, t h e 
W e l f a r e makes p e o p l e sneak. We a l l know 
t h a t . You have t o be a t h i e f and l i a r — 
you know — o r s t a r v e t o de a t h , so — I 
mean i f you g e t W e l f a r e , and but Gene would 
s t a y and then most of the time Nancy would 
come t o my house. 

"Q. Okay. I g u e s s I need to know how many 
n i g h t s he d i d n ' t sneak. How many n i g h t s a 
week d i d he s t a y a t your house? 

"A. Not too many. Not a l l — not a l l 
n i g h t l o n g . He'd sometimes g e t up a t 2s00 
or 3s00 and go t o Nancy's house — you know 
— I mean, me and Gene were j u s t f r i e n d s , 
and he u s u a l l y s l e p t on my s o f a , b e c a u s e I 
had a s m a l l , l i t t l e two-bedroom apartment, 
and two teenage k i d s l i v i n g a t home, so 
t h e r e wasn't much p r i v a c y f o r anybody. 

"Q. So I'm s t i l l h a v i n g a h a r d time 
g e t t i n g down t o the n i t t y g r i t t y h e r e . Did 
he e v e r s t a y t h e n i g h t a t your house d u r i n g 
t h e l a s t y e a r and o n e - h a l f ? 

"A. W e l l , o f c o u r s e , he s t a y e d a l o t o f 
n i g h t s a t my house, but so d i d — so d i d — 
so d i d Nancy — you know — and I — and 
then I ' d go to s l e e p on the couch, and 
t h e y ' d have my room. * * * 

"Q. Okay. Who — how d i d — where d i d he 
keep h i s c l o t h e s ? 

"A. W e l l , he had t o t a k e h i s c l o t h e s out 
of Nancy's house b e c a u s e of t he W e l f a r e and 
Housing A u t h o r i t y — you know — . " 

Mrs. Ramo d i d not deny t h a t she had t o l d an i n v e s t i g a t o r t h a t 
c l a i m a n t l i v e d w i t h h e r 20 n i g h t s a month. She e x p l a i n e d t h a t a t 
t h a t time she was mad a t Ms. B o w l i n . We note, however, t h a t Mrs. 
Ramo h e r s e l f a l s o f i l e d a c l a i m f o r s u r v i v o r ' s b e n e f i t s . 

The R e f e r e e made no e x p l i c i t demeanor based on c r e d i b i l i t y 
f i n d i n g s . On de novo r e v i e w we have s t r u g g l e d t o d e t e r m i n e t h e 
p e r t i n e n t f a c t s and s o r t out t h e c o n f l i c t i n g t e s t i m o n y . Based on 
our c a r e f u l r e a d i n g o f t he t r a n s c r i p t and the r e p o r t o f S A I F ' s 
i n v e s t i g a t o r , we have no c o n f i d e n c e i n t he v e r a c i t y o f any of t h e 
f o u r p r i n c i p a l w i t n e s s e s . We f i n d Ms. B o w l i n ' s t e s t i m o n y 
p a r t i c u l a r l y u n t r u s t w o r t h y . F o r h e r c l a i m t o s u c c e e d we must 
a c c e p t t h a t she was l e s s than c a n d i d w i t h t h o s e r e s p o n s i b l e f o r 
h e r h o u s i n g a s s i s t a n c e . Her t e s t i m o n y s i m i l a r l y d e m o n s t r a t e s a 
l a c k o f c a n d o r . As but one example, when asked where she l i v e d 
i m m e d i a t e l y b e f o r e moving i n t o low income h o u s i n g about f i v e 
months b e f o r e c l a i m a n t ' s d e a t h , she t e s t i f i e d t h a t she d i d not 
remember. 

Mary F r a l e y t e s t i f i e d t h a t she had known Ms. B o w l i n and Mrs. 
Ramo f o r about t e n y e a r s and t h a t she v i s i t e d Mrs. Ramo's home two 
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o r t h r e e t i m e s a week. She t e s t i f i e d t h a t c l a i m a n t l i v e d w i t h 
Mrs. Ramo 80 p e r c e n t o f t h e time and t h a t Mrs. Ramo cooked and 
washed f o r him, a l t h o u g h Mrs. F r a l e y d i d not know about t h e i r 
s l e e p i n g a r r a n g e m e n t s . At t he c o n c l u s i o n of h e r t e s t i m o n y , she 
v o l u n t e e r e d t h a t she thought Mrs. Ramo was f i r s t i n l i n e f o r t h e 
money. 

ORS 656.226 p r o v i d e s : 

" I n c a s e an unmarried man and an unm a r r i e d 
woman have c o h a b i t e d i n t h i s s t a t e a s 
husband and w i f e f o r ov e r one y e a r p r i o r t o 
th e d a t e o f an a c c i d e n t a l i n j u r y r e c e i v e d 
by one o r the o t h e r a s a s u b j e c t worker, 
and c h i l d r e n a r e l i v i n g a s a r e s u l t o f t h a t 
r e l a t i o n s h i p , t h e s u r v i v i n g c o h a b i t a n t and 
th e c h i l d r e n a r e e n t i t l e d t o compensation 
under ORS 656.001 t o 656.794 the same a s i f 
the man and woman had been l e g a l l y m a r r i e d . " 

The burden of p r o o f r e s t s w i t h Ms. Bow l i n , t h e p e t i t i o n e r . She 
must p r o v e by a pr e p o n d e r a n c e o f t h e e v i d e n c e t h a t she c o h a b i t e d 
w i t h t h e d e c e a s e d worker f o r the y e a r i m m e d i a t e l y b e f o r e t h e 
a c c i d e n t . See Amos v. S A I F , 72 Or App 145, 152 ( 1 9 8 5 ) ; Gormley v. 
S A I F , 52 Or App 1055, 1059 ( 1 9 8 1 ) . P r e c i s e l y what she must show 
to d e m o n s t r a t e c o h a b i t a t i o n under t h e s t a t u t e i s not e n t i r e l y 
c l e a r . The l i t i g a n t s have c i t e d no a u t h o r i t y c o n s t r u i n g t h a t 
p o r t i o n o f t h e s t a t u t e and our r e s e a r c h h a s d i s c o v e r e d none, 
a l t h o u g h we note t h a t s i m i l a r language i n an u n r e l a t e d s t a t u t e was 
c o n s t r u e d i n Wadsworth v. Brigham, 125 Or 428 ( 1 9 2 8 ) * See 
g e n e r a l l y 2A S u t h e r l a n d , S t a t u t o r y C o n s t r u c t i o n §53.03 - 53.05 
( 4 t h e d . Sands 1984) ( d i s c u s s i n g the r e l e v a n c e and l i m i t a t i o n s of 
i n t e r p r e t a t i o n s o f u n r e l a t e d s t a t u t e s ) . 

The Board, a s f a c t - f i n d e r , must r e v i e w t h e e v i d e n c e 
o b j e c t i v e l y and d e t e r m i n e i f i t p r e p o n d e r a t e s i n f a v o r o f t h e 
p e t i t i o n e r . I f i t does not, t h e burden o f pr o o f h a s not been 
met. See Gormley v. S A I F , s u p r a . We f i n d v e r y l i t t l e r e l i a b l e 
e v i d e n c e i n t h e r e c o r d upon which t o base a d e c i s i o n . When the 
e v i d e n c e i s i n c o n c l u s i v e , we n e c e s s a r i l y have t o r e c a l l where t h e 
burden o f p r o o f l i e s . See e.g. D a n i e l R. H i l l , 35 Van N a t t a 1217, 
1220 ( 1 9 8 3 ) . We h o l d t h a t Ms. Bo w l i n h a s not c a r r i e d h e r burden. 

The R e f e r e e ' s o r d e r d a t e d December 31, 1984 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l of September 30, 1984 i s r e i n s t a t e d and 
a f f i r m e d . 

The Board i s s u e d i t s Order on Review h e r e i n May 31, 1985. 37 
Van N a t t a 619 ( 1 9 8 5 ) . T h a t o r d e r a f f i r m s t h o s e p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r c h a l l e n g e d by c l a i m a n t and s t a t e d a s f o l l o w s : 

ORDER 

DEE A. ERICKSON, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 84-04406 & 84-04934 
J u l y 16, 1985 
O r d e r on R e c o n s i d e r a t i o n 

" C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
of R e f e r e e Danner's o r d e r which upheld the 
S A I F C o r p o r a t i o n ' s a g g r a v a t i o n c l a i m 
d e n i a l , f a i l e d to award i n t e r i m 

-930-



compensation and d e c l i n e d t o impose a 
p e n a l t y / a t t o r n e y ' s f e e . C l a i m a n t contends 
t h a t S A I F ' s d e n i a l s h o u l d be s e t a s i d e , 
t h a t she i s e n t i t l e d t o i n t e r i m 
compensation, and t h a t a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e i s w a r r a n t e d f o r 
S A I F ' s f a i l u r e t o p r o p e r l y p r o c e s s h e r 
c l a i m ( s ) . " 

On May 30, 1985, c l a i m a n t ' s a t t o r n e y s e n t a l e t t e r t o the 
Board r e q u e s t i n g c l a r i f i c a t i o n of a p o r t i o n of the R e f e r e e ' s o r d e r 
not c h a l l e n g e d by c l a i m a n t . T h i s l e t t e r was r e c e i v e d the same 
d a t e t h a t t h e Order on Review h e r e i n was e n t e r e d and was not 
c o n s i d e r e d i n the Board's r e v i e w . C l a i m a n t has r e q u e s t e d 
r e c o n s i d e r a t i o n i n o r d e r t o o b t a i n the c l a r i f i c a t i o n o r i g i n a l l y 
sought. S A I F i s c o n t e n t t o " l e t s l e e p i n g dogs l i e . " We a bated 
our Order on Review by o r d e r dated June 25, 1985. 

At h e a r i n g c l a i m a n t contended t h a t the A p r i l 11, 1984 
D e t e r m i n a t i o n Order, which c l o s e d h e r November 23, 1983 l e f t upper 
e x t r e m i t y c l a i m , " p r e m a t u r e l y c l o s e d " t h a t c l a i m . The 
D e t e r m i n a t i o n Order awarded temporary t o t a l d i s a b i l i t y , l e s s time 
worked, through March 1, 1984. C l a i m a n t contended t h a t she was 
e n t i t l e d t o temporary t o t a l d i s a b i l i t y u n t i l March 26, 1984, 
c l a i m i n g t h a t she was not m e d i c a l l y s t a t i o n a r y u n t i l t h a t l a t e r 
d a t e . I n the body of h i s o r d e r , the R e f e r e e agreed w i t h 
c l a i m a n t ' s c o n t e n t i o n , c o n c l u d i n g t h a t March 26, 1984, "would be a 
p r o p e r d a t e t o f i n d t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y . " 
I n t h e " o r d e r " p o r t i o n of h i s O p i n i o n and Order, however, the 
R e f e r e e n e g l e c t e d t o modify the D e t e r m i n a t i o n Order a c c o r d i n g l y . 

S A I F d i d not c r o s s - r e q u e s t r e v i e w of any p o r t i o n of the 
R e f e r e e ' s o r d e r ; however, i n i t s r e s p o n d e n t ' s b r i e f , S A I F 
a d d r e s s e d t h i s "premature c l o s u r e " i s s u e and argued t h a t the 
D e t e r m i n a t i o n Order c o r r e c t l y t e r m i n a t e d temporary d i s a b i l i t y a s 
o f March 1, 1984. Thus, S A I F sought r e v e r s a l o f t h a t p o r t i o n of 
the R e f e r e e ' s o r d e r . See g e n e r a l l y Jimmie P a r k e r s o n , 35 Van N a t t a 
1247 ( 1 9 8 3 ) . I n h e r r e p l y b r i e f , c l a i m a n t a g a i n a d d r e s s e d the 
i s s u e s she r a i s e d on r e v i e w w i t h o u t a d d r e s s i n g the a d d i t i o n a l 
i s s u e r a i s e d i n S A I F ' s r e s p o n d e n t ' s b r i e f . 

A lthough the nomenclature i s i n c o r r e c t , S A T F r a i s e d an i s s u e 
by way of i t s r e s p o n d e n t ' s b r i e f , and we f a i l e d t o c o n s i d e r i t i n 
the c o u r s e of our o r i g i n a l r e v i e w of t h i s c a s e . Although c l a i m a n t 
now s e e k s a c l a r i f i c a t i o n of the a m b i g u i t y a r i s i n g from the 
R e f e r e e ' s o r d e r , h a v i n g now c o n s i d e r e d the time l o s s q u e s t i o n 
r a i s e d by S A I F ' s r e s p o n d e n t ' s b r i e f , we f i n d t h a t t h e r e l e v a n t 
p o r t i o n of the R e f e r e e ' s o r d e r must be r e v e r s e d and not m e r e l y 
c l a r i f i e d . 

We f i r s t note t h a t t h e i s s u e r a i s e d by c l a i m a n t a t h e a r i n g 
and by S A I F on r e v i e w i s not a premature c l o s u r e i s s u e . An i s s u e 
of premature c l o s u r e a r i s e s when t h e r e i s e v i d e n c e t h a t a c l a i m a n t 
was not m e d i c a l l y s t a t i o n a r y a t the time of c l a i m c l o s u r e . The 
D e t e r m i n a t i o n Order i n t h i s c a s e c l o s e d the c l a i m on A p r i l 11, 
1984 w i t h an award f o r temporary t o t a l d i s a b i l i t y through March 1, 
1984. C l a i m a n t contended, and the R e f e r e e found, she was e n t i t l e d 
t o temporary t o t a l d i s a b i l i t y through March 26, 1984. T h i s i s a 
q u e s t i o n o f e n t i t l e m e n t t o a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
under t h i s D e t e r m i n a t i o n Order. I t i s not an i s s u e o f premature 
c l a i m c l o s u r e s i n c e c l a i m a n t admits t h a t h e r c o n d i t i o n was 
s t a t i o n a r y a t l e a s t a s of March 26, 1984, which i s p r i o r t o c l a i m 
c l o s u r e . -931-



The E v a l u a t i o n D i v i s i o n o b v i o u s l y a s s i g n e d March 1, 1984 a s 
t h e d a t e f o r t e r m i n a t i o n o f temporary d i s a b i l i t y b e c a u s e on t h a t 
d a t e c l a i m a n t was examined by the O r t h o p a e d i c C o n s u l t a n t s and 
c o n s i d e r e d s t a t i o n a r y . The R e f e r e e found March 26, 1984 t h e 
a p p r o p r i a t e d a t e f o r t e r m i n a t i o n of time l o s s b a s e d on the 
f o l l o w i n g r e a s o n i n g : 

"Although Dr. Freeman [ c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n ] t e n d s t o a g r e e w i t h the 
O r t h o p a e d i c C o n s u l t a n t s ' o p i n i o n s , o n l y a 
few d ays l a t e r he s t a t e d t h a t he wanted h e r 
t o c o n t i n u e h e r c u r r e n t r o u t i n e , and t h a t 
i f h e r symptoms d i d not change 
s i g n i f i c a n t l y w i t h i n t h e n e x t month, she 
would be c o n s i d e r e d a t a p l a t e a u . Then, a 
month l a t e r , he s t a t e d t h a t a l t h o u g h 
c l a i m a n t was s e e n by O r t h o p a e d i c 
C o n s u l t a n t s on March 14 ( s i c ) t h a t she 
s t i l l d i s c u s s e d v a r i o u s d i s c o m f o r t s , e t c . , 
and on t h a t d a t e , Dr. Freeman s a i d 'the 
p a t i e n t a p p e a r s t o be a t a p l a t e a u , and I 
t h i n k t h a t c l a i m c l o s u r e c a n be 
i n i t i a t e d . ' He was the t r e a t i n g p h y s i c i a n , 
and t h i s would be a p r o p e r d a t e t o f i n d 
t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y . " 

VJe a r e u n a b le t o f i n d any i n d i c a t i o n t h a t Dr. Freeman 
examined c l a i m a n t "a few d a y s " a f t e r the O r t h o p a e d i c C o n s u l t a n t s ' 
e x a m i n a t i o n . The R e f e r e e ' s r e f e r e n c e a p p a r e n t l y i s t o Dr. 
Freeman's c h a r t note p r e c e d i n g the c h a r t note e n t e r e d on March 26, 
1984, i n w h i c h Dr. Freeman n o t e s : 

"The p a t i e n t i s a d v i s e d t o c o n t i n u e h e r 
c u r r e n t r o u t i n e and i f h e r symptoms do not 
change s i g n i f i c a n t l y by t he n e x t v i s i t i n 
one month she c a n p r o b a b l y be c o n s i d e r e d a t 
a p l a t e a u . I n the meantime she w i l l be 
e v a l u a t e d a t O r t h o p a e d i c C o n s u l t a n t s on 
1 March 1984." 

T h i s c h a r t note i s d a t e d F e b r u a r y 27, 1984, which was a few d ays 
b e f o r e t h e O r t h o p a e d i c C o n s u l t a n t s e x a m i n a t i o n , not a few d a y s 
a f t e r . Dr. Freeman's c h a r t note d a t e d March 26, 1984, r e f l e c t s 
t h a t s i n c e c l a i m a n t ' s l a s t v i s i t , i . e . , F e b r u a r y 27, 1984, h e r 
symptoms had not changed s i g n i f i c a n t l y . T h i s i n d i c a t e s t o us t h a t 
c l a i m a n t p r o b a b l y was m e d i c a l l y s t a t i o n a r y when examined by t h e 
O r t h o p a e d i c C o n s u l t a n t s on March 1, 1984. At l e a s t t h e r e i s no 
p e r s u a s i v e e v i d e n c e t o t h e c o n t r a r y . T h e r e f o r e , we must r e v e r s e 
t h a t p o r t i o n o f the R e f e r e e ' s o r d e r which p u r p o r t e d t o modify t h e 
D e t e r m i n a t i o n Order by awarding c l a i m a n t a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y . ORDER 

On r e c o n s i d e r a t i o n of t h e Order on Review e n t e r e d h e r e i n and 
d a t e d May 31, 1985, t h e Board m o d i f i e s t h a t o r d e r a s f o l l o w s . 
T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r d a t e d November 6, 1984, w h i c h 
p u r p o r t e d l y m o d i f i e d t h e D e t e r m i n a t i o n Order d a t e d A p r i l 11, 1984 
by awarding a d d i t i o n a l temporary t o t a l d i s a b i l i t y through March 
26, 1984, i s r e v e r s e d , and t h a t p o r t i o n of the D e t e r m i n a t i o n Order 
w h i c h awarded temporary t o t a l d i s a b i l i t y , l e s s time worked, 
through March 1, 1984, i s a f f i r m e d . E x c e p t a s m o d i f i e d h e r e i n , 
t h e Board a d h e r e s t o i t s p r i o r o r d e r , which h e r e b y i s r e p u b l i s h e d 
e f f e c t i v e t h i s i n * ~ m,«m,,m«m— — • » — » — • 
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JOHN A. GRAHAM, C l a i m a n t WCB 84-01383 & 84-03399 
Noreen S a l t v e i t , C l a i m a n t ' s A t t o r n e y J u l y 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members L e w i s and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S h e b l e y ' s o r d e r w h i c h : 
(1 ) upheld the S A I F C o r p o r a t i o n ' s d e n i a l of h i s a g g r a v a t i o n c l a i m 
f o r a 1980 neck, r i g h t s h o u l d e r , and t r a p e z i u s i n j u r y ; and ( 2 ) 
upheld U n i t e d P a c i f i c I n s u r a n c e Company's s o - c a l l e d "de f a c t o " 
d e n i a l of h i s low back c l a i m . On r e v i e w , the i s s u e s a r e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

On May 28, 1985 we remanded t h i s m a t t e r t o the R e f e r e e w i t h 
i n s t r u c t i o n s t o d e t e r m i n e the e f f e c t , i f any, the i n c l u s i o n of an 
o m i t t e d e x h i b i t , a copy of a March 1984 d e n i a l l e t t e r from U n i t e d 
P a c i f i c / R e l i a n c e I n s u r a n c e Company, had upon h i s o r i g i n a l o r d e r . 
John A. Graham, 37 Van N a t t a 574 ( 1 9 8 5 ) . By Order d a t e d June 25, 
1985 the R e f e r e e a d v i s e d the Board t h a t t h e e x h i b i t had been 
i d e n t i f i e d and a d m i t t e d a t the p r e v i o u s h e a r i n g . F u r t h e r m o r e , t h e 
R e f e r e e found t h a t the e x h i b i t ' s i n c l u s i o n d i d " a b s o l u t e l y n o t h i n g 
t o a l t e r t h e c o n c l u s i o n s e x p r e s s e d " i n h i s o r i g i n a l o r d e r . 

F o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y e v i d e n c e , 
which i n c l u d e s an a p p r a i s a l of c l a i m a n t ' s n o n c r e d i b l e t e s t i m o n y , 
we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t f a i l e d t o 
p r o v e t h e c o m p e n s a b i l i t y of h i s c l a i m s a g a i n s t e i t h e r i n s u r e r . 
A c c o r d i n g l y , we a f f i r m t h e o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
m o d i f i c a t i o n . Inasmuch a s U n i t e d P a c i f i c i s s u e d a March 21, 1984 
d e n i a l l e t t e r , we uphold t h a t f o r m a l d e n i a l r a t h e r t h a n a "de 
f a c t o d e n i a l " a s p h r a s e d by the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d September 17, 1984 and June 25, 
1985, a s m o d i f i e d h e r e i n , a r e a f f i r m e d . 

MARIA G. IBARRA, C l a i m a n t WCB 84-04137 
O l s o n Law F i r m , A t t o r n e y s J u l y 16, 1985 
M a r i o n - P o l k L e g a l A i d S e r v i c e , A t t o r n e y s O r d e r on Revi e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e W i l s o n ' s o r d e r w h i c h : 
( 1 ) upheld the S A I F C o r p o r a t i o n ' s March 8, 1984 p r e c l o s u r e p a r t i a l 
d e n i a l ; ( 2 ) u p h e l d D e t e r m i n a t i o n O r d e r s awarding temporary t o t a l 
and temporary p a r t i a l d i s a b i l i t y and 7.5° f o r 5% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r l o s s o f use of the r i g h t l e g ; ( 3 ) 
u p h e l d S A I F ' s August 7, 1984 p a r t i a l d e n i a l and d e n i a l o f 
a g g r a v a t i o n ; and ( 4 ) d e n i e d c l a i m a n t ' s r e q u e s t f o r an award o f 
p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t h a s s u b m i t t e d a d d i t i o n a l m e d i c a l c h a r t n o t e s , some 
g e n e r a t e d s i n c e t h e h e a r i n g , and h a s mentioned subsequent 
i n t e r a c t i o n w i t h Dr. W i l s o n . Such new e v i d e n c e may not be 
c o n s i d e r e d by the Board. ORS 6 5 6 . 2 9 5 ( 5 ) . We t r e a t c l a i m a n t ' s 
s u b m i s s i o n a s a r e q u e s t f o r remand. We f i n d t h a t t h e c a s e was not 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r 
h e a r d by t h e R e f e r e e . Even were t h a t t h e c a s e , however, we a r e 
not c o n v i n c e d t h a t remand f o r the a d m i s s i o n o f the a d d i t i o n a l 
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m e d i c a l e v i d e n c e would h e r e be a p p r o p r i a t e . See B a i l e y v. S A I F , 
296 Or 41 ( 1 9 8 3 ) ; C a s i m e r W i t k o w s k i , 35 Van N a t t a 1661 ( 1 9 8 3 ) ; ORS 
6 5 6 . 2 9 5 ( 5 ) . " ~ 

On de novo r e v i e w of the r e c o r d we a g r e e w i t h the f i n d i n g s 
and c o n c l u s i o n s o f t h e R e f e r e e . A c c o r d i n g l y , we a f f i r m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 23, 1984 i s a f f i r m e d . 

ALONZO M. LOVELESS, C l a i m a n t WCB 84-11185 & 84-00171 
Haugh & F o o t e , C l a i m a n t ' s A t t o r n e y s J u l y 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo '^and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n o f R e f e r e e G a l t o n ' s 
o r d e r w h i c h a f f i r m e d the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome. The i s s u e s on r e v i e w a r e t h e 
c o m p e n s a b i l i t y o f the c a r p a l t u n n e l syndrome and p e n a l t i e s and 
a t t o r n e y ' s f e e s f o r S A I F ' s a l l e g e d u n r e a s o n a b l e d e n i a l . We r e v i e w 
de novo and f i n d t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome i s 
compensable. 

F o r a p e r i o d of two months i n mid 1984, c l a i m a n t worked a s an 
i n s p e c t o r f o r P r e c i s i o n C a s t p a r t s . On June 6, 1984 he compensably 
i n j u r e d h i s r i g h t middle f i n g e r on the rough s u r f a c e of a p a r t he 
was h a n d l i n g . The i n j u r y was t r e a t e d w i t h f i r s t a i d a t t h e j o b 
s i t e , and c l a i m a n t was a b l e to r e t u r n t o work i m m e d i a t e l y . He 
c o n t i n u e d t o work f o r a p p r o x i m a t e l y a month u n t i l he was 
t e r m i n a t e d f o r poor j o b p e r f o r m a n c e . 

As c l a i m a n t ' s f i n g e r was h e a l i n g , he began t o f e e l i n c r e a s i n g 
numbness i n h i s r i g h t hand and w r i s t . He f i r s t sought m e d i c a l 
a t t e n t i o n from Dr. G o o d s t e i n , who d i a g n o s e d n e r v e r e g e n e r a t i o n 
p a i n . C l a i m a n t was n e x t seen by Dr. Nye, who s u s p e c t e d the 
p r e s e n c e o f c a r p a l t u n n e l syndrome b e c a u s e of the h i s t o r y o f 
c o m p l a i n t s r e l a t e d by c l a i m a n t . Subsequent n e r v e c o n d u c t i o n 
s t u d i e s c o n f i r m e d t h e d i a g n o s i s . C l a i m a n t was t h e n examined by 
Dr. Layman, who a l s o c o n f i r m e d the p r e s e n c e of c a r p a l t u n n e l 
syndrome, s e v e r e on the r i g h t . Dr. Layman a t t r i b u t e d c l a i m a n t ' s 
c o n d i t i o n t o h i s work because of the h i s t o r y g i v e n by c l a i m a n t 
t h a t h i s j o b i n v o l v e d r e p e t i t i v e use of the hands and f o r e a r m s . 

The R e f e r e e found c l a i m a n t " t o have been a c r e d i b l e and 
r e l i a b l e w i t n e s s i n m a t e r i a l p a r t and not t o have been c r e d i b l e o r 
r e l i a b l e i n m a t e r i a l p a r t a s w e l l . " The R e f e r e e a p p a r e n t l y found 
c l a i m a n t c r e d i b l e w i t h r e g a r d t o the l o s s of use of h i s r i g h t 
m i ddle f i n g e r , but not c r e d i b l e w i t h r e g a r d to the c i r c u m s t a n c e s 
s u r r o u n d i n g t h e o n s e t o f h i s c a r p a l t u n n e l symptoms. He found 
c l a i m a n t ' s t e s t i m o n y r e g a r d i n g the o n s e t of symptoms p r i o r to t h e 
compensable i n j u r y t o c o n f l i c t w i t h what c l a i m a n t t o l d h i s 
p h y s i c i a n s . The R e f e r e e a l s o a c c e p t e d the t e s t i m o n y of two of 
c l a i m a n t ' s s u p e r v i s o r s t h a t c l a i m a n t ' s j o b d i d not r e q u i r e 
e x t e n s i v e use of t h e hands or f o r e a r m s . He, t h e r e f o r e , found the 
h i s t o r y of e x t e n s i v e use t h a t c l a i m a n t gave t o h i s p h y s i c i a n s t o 
be i n a c c u r a t e , t h e r e b y r e n d e r i n g the c a u s a l o p i n i o n s g e n e r a t e d by 
t h o s e d o c t o r s u n p e r s u a s i v e . 

A f t e r r e v i e w i n g the r e c o r d , we d i s a g r e e w i t h the f i n d i n g s o f 
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the R e f e r e e . W h i l e i t i s t r u e t h a t c l a i m a n t e x p e r i e n c e d t i r e d n e s s 
i n h i s arms b e f o r e the compensable i n j u r y , the c a r p a l t u n n e l 
symptoms he l a t e r p e r c e i v e d were of a new and d i f f e r e n t v a r i e t y . 
We, t h e r e f o r e , do not f i n d i t s u r p r i s i n g nor i n c o n s i s t e n t t h a t 
c l a i m a n t r e p r e s e n t e d t o h i s p h y s i c i a n s t h a t he was not 
e x p e r i e n c i n g symptoms p r i o r t o the compensable f i n g e r i n j u r y . 
C l a i m a n t u n d e r s t a n d a b l y a t t r i b u t e d the f e e l i n g s o f t i r e d n e s s t o 
h i s h a v i n g not worked f o r some time b e f o r e b e g i n n i n g work w i t h 
t h i s employer. He d i d not b e l i e v e the t i r e d n e s s t o be r e l a t e d t o 
h i s f i n g e r i n j u r y and, t h e r e f o r e , d i d not mention i t t o h i s 
t r e a t i n g d o c t o r s . 

We a l s o f i n d t h a t c l a i m a n t ' s employment d i d , i n f a c t , e n t a i l 
e x t e n s i v e use of the hands and arms and t h a t h i s d e s c r i p t i o n o f 
h i s work a c t i v i t y to h i s p h y s i c i a n s was a c c u r a t e . He t e s t i f i e d 
t h a t t h e work e n t a i l e d m a n i p u l a t i n g and p u s h i n g p a r t s of v a r i o u s 
s i z e s a l o n g a r o l l e r b e l t , and p o s i t i o n i n g them so t h a t t h e y c o u l d 
be s p r a y e d w i t h d i e and i n s p e c t e d under a b l a c k l i g h t . The volume 
of work v a r i e d from between 20 and 50 p a r t s p e r hour. W h i l e 
c l a i m a n t ' s s u p e r v i s o r s t e s t i f i e d t h a t , i n t h e i r o p i n i o n , t h e work 
was not p a r t i c u l a r l y r e p e t i t i v e , the remainder of t h e i r t e s t i m o n y 
i n d i c a t e s t h a t i t was. Both s u p e r v i s o r s s t a t e d t h a t the work d i d , 
i n f a c t , i n v o l v e p r i m a r i l y the use of the hands. They f u r t h e r 
a g r e e d t h a t the time p e r i o d d u r i n g the summer i n which c l a i m a n t 
was employed was a p a r t i c u l a r l y busy time f o r t h e company, and 
t h a t i n o r d e r t o keep up, c l a i m a n t had t o keep q u i t e busy. 

We a r e s a t i s f i e d t h a t the s u b s t a n c e of c l a i m a n t ' s t e s t i m o n y 
d i d not a p p r e c i a b l y v a r y from t h a t o f the o t h e r w i t n e s s e s . We a r e 
a l s o s a t i s f i e d t h a t the minor d i s c r e p a n c i e s between c l a i m a n t ' s 
t e s t i m o n y r e g a r d i n g p r e e x i s t i n g symptoms and the i n f o r m a t i o n he 
p r o v i d e d t o h i s p h y s i c i a n s were u n d e r s t a n d a b l e , g i v e n t h a t the 
c a r p a l t u n n e l symptoms d i f f e r e d from t h o s e t h a t c l a i m a n t 
a t t r i b u t e d t o t i r e d n e s s . F i n a l l y , we f i n d t h a t t h e r e c o r d 
s u p p o r t s c l a i m a n t ' s a s s e r t i o n s r e g a r d i n g the r e p e t i t i v e n a t u r e o f 
h i s work. Dr. Layman s p e c i f i c a l l y found c l a i m a n t ' s c a r p a l t u n n e l 
syndrome t o be r e l a t e d t o the work a c t i v i t y a c c u r a t e l y d e s c r i b e d 
by c l a i m a n t . The c o n d i t i o n , t h e r e f o r e , i s compensable and the 
R e f e r e e ' s h o l d i n g t o t h e c o n t r a r y must be r e v e r s e d . 

The r e m a i n i n g i s s u e i s p e n a l t i e s and a t t o r n e y tees- f o r S A I F ' s 
a l l e g e d u n r e a s o n a b l e d e n i a l . While we a g r e e w i t h c l a i m a n t t h a t 
S A I F ' s d e n i a l may have been u n r e a s o n a b l e , t h e r e i s no amount "then 
due" upon which t o c a l c u l a t e a p e n a l t y . C l a i m a n t m i s s e d no work 
a s a r e s u l t of h i s compensable f i n g e r i n j u r y , nor d i d h i s c a r p a l 
t u n n e l c o n d i t i o n p r e c i p i t a t e time l o s s . By the time the c o n d i t i o n 
was p o s i t i v e l y d i a g n o s e d , c l a i m a n t had been t e r m i n a t e d from h i s 
j o b f o r r e a s o n s u n r e l a t e d t o h i s p h y s i c a l c o n d i t i o n . B e cause 
t h e r e a r e no amounts "due," a p e n a l t y cannot be c a l c u l a t e d 
t h e r e o n . E B I v. Thomas, 66 Or App 105 ( 1 9 8 3 ) ; Mary J . Spontak, 37 
Van N a t t a 230 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 11, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f the o r d e r t h a t upheld 
S A I F ' s d e n i a l of c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome i s 
r e v e r s e d and the c l a i m i s remanded t o S A I F f o r a c c e p t a n c e and 
payment of c o mpensation a c c o r d i n g t o law. The remainder of t h e 
o r d e r i s a f f i r m e d . F o r s e r v i c e s a t h e a r i n g , c l a i m a n t ' s a t t o r n e y 
i s awarded $1,200. F o r s e r v i c e s b e f o r e the Board, c l a i m a n t ' s 
a t t o r n e y i s awarded $600, t o be p a i d by the S A I F C o r p o r a t i o n . 
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TILLMAN E. PR I C E ( D e c e a s e d ) , C l a i m a n t WCB 83-00515 
D a v i d B l u n t , C l a i m a n t ' s A t t o r n e y J u l y 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the C o u r t o f 
A p p e a l s . P r i c e v. S A I F , 73 Or App 123 ( 1 9 8 5 ) . We have been 
i n s t r u c t e d t o d e t e r m i n e a p e n a l t y t o be a s s e s s e d a g a i n s t t h e S A I F 
C o r p o r a t i o n f o r u n r e a s o n a b l y denying c l a i m a n t ' s low back 
a g g r a v a t i o n c l a i m . 

Now, t h e r e f o r e , the S A I F C o r p o r a t i o n s h a l l pay a d d i t i o n a l 
c o m p e n s a t i o n i n an amount e q u a l t o 25% of the temporary t o t a l 
d i s a b i l i t y c o m p ensation due c l a i m a n t from the f i r s t day o f 
compensable time l o s s a r i s i n g out of t h i s a g g r a v a t i o n c l a i m , b e i n g 
on or about November 13, 1982, through and i n c l u d i n g May 26, 1983. 

I T I S SO ORDERED. 

RENE VANWOESIK, C l a i m a n t WCB 84-09431 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y J u l y 16, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e Knapp's 
o r d e r w h i c h upheld the i n s u r e r ' s d e n i a l of the c l a i m of 
a g g r a v a t i o n of c l a i m a n t ' s low back i n j u r y . I n i t s r e s p o n s e b r i e f , 
t h e i n s u r e r argued the i s s u e s of the d a t e of the l a s t arrangement 
of c o m p e n s a t i o n and the a p p l i c a t i o n o f the d o c t r i n e o f r e s 
j u d i c a t a t o f i n d i n g s i n a p r e v i o u s h e a r i n g on a p r i o r c l a i m of 
a g g r a v a t i o n . I n h i s r e p l y b r i e f , c l a i m a n t o b j e c t e d t o 
c o n s i d e r a t i o n of i s s u e s argued by the i n s u r e r and r e q u e s t e d an 
a t t o r n e y ' s f e e on Board r e v i e w i f the R e f e r e e ' s f i n d i n g on t h e 
d a t e of the l a s t arrangement of compensation i s a f f i r m e d . The 
i s s u e s on r e v i e w a r e a g g r a v a t i o n , j u r i s d i c t i o n t o c o n s i d e r i s s u e s 
r a i s e d i n a r e s p o n s e b r i e f , and an a t t o r n e y ' s f e e f o r p r e v a i l i n g 
on a c o l l a t e r a l i s s u e on Board r e v i e w . 

The Board a f f i r m s and adopts t h e o r d e r of the R e f e r e e . 

C l a i m a n t ' s argument t h a t t h e Board h a s no j u r i s d i c t i o n t o 
c o n s i d e r i s s u e s r a i s e d by the i n s u r e r i n i t s r e s p o n s e b r i e f 
d i s r e g a r d s l o n g s t a n d i n g c a s e law t o the c o n t r a r y . Neely v. S A I F , 
43 Or App 319 ( 1 9 7 9 ) ; Ronald L . Reedy, 36 Van N a t t a 1633 ( 1 9 8 4 ) ; 
Jimmie P a r k e r s o n , 35 Van N a t t a 1247 ( 1 9 8 3 ) . 

C l a i m a n t ' s a t t o r n e y i s not awarded a f e e on Board r e v i e w f o r 
p r e v a i l i n g on the i s s u e of the d a t e of the l a s t arrangement o f 
c o m p e n s a t i o n b e c a u s e " ' p r e v a i l i n g ' i n t e c h n i c a l i s s u e s w h i l e 
l o s i n g on the c l a i m i t s e l f s h o u l d not a l l o w an award." K o r t e r v. 
E B I Companies, I n c . , 46 Or App 43 ( 1 9 8 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 4, 1984 i s a f f i r m e d . 
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DONALD W. WILKINSON, C l a i m a n t WCB 83-09551 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 16, 1985 
Macd o n a l d , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The SAIF Corporation has requested r e c o n s i d e r a t i o n of our 
Order on Review is s u e d February 27, 1985. We abated our order so 
that we could f u l l y consider the i s s u e s r a i s e d by the p a r t i e s on 
r e c o n s i d e r a t i o n . The b a s i s of SAIF's request for r e c o n s i d e r a t i o n 
was that our Order on Review granted claimant an award for 
permanent t o t a l d i s a b i l i t y , and SAIF requested a u t h o r i z a t i o n to 
o f f s e t permanent p a r t i a l d i s a b i l i t y compensation paid during the 
time claimant was a l s o e n t i t l e d to permanent t o t a l d i s a b i l i t y 
b e n e f i t s . Claimant argues that SAIF i s precluded from requesting 
the a u t h o r i t y to deduct the overpayment because i t did not r a i s e 
the i s s u e of o f f s e t u n t i l a f t e r our Order on Review was i s s u e d . 

I n P a c i f i c Motor Trucking Co. v. Yeager, 64 Or App 28, 32 
(1983), the court held that a claimant cannot r e c e i v e permanent 
p a r t i a l d i s a b i l i t y b e n e f i t s i n a d d i t i o n to permanent t o t a l 
d i s a b i l i t y b e n e f i t s , reasoning that l o s s of earning c a p a c i t y 
cannot be g r e a t e r than t o t a l . Under the r a t i o n a l e of Yeager, SAIF 
should be authorized to deduct from the permanent t o t a l d i s a b i l i t y 
b e n e f i t s due claimant any permanent p a r t i a l d i s a b i l i t y b e n e f i t s 
paid subsequent to the e f f e c t i v e date of the permanent t o t a l 
d i s a b i l i t y award. The question, now, i s whether SAIF waived i t s 
r i g h t to seek o f f s e t a u t h o r i z a t i o n by not r a i s i n g the i s s u e u n t i l 
a f t e r our Order on Review was published. 

I n R u s s e l l v. A & D Terminals, 50 Or App 27, 31 (1981), the 
court recognized i n theory the Board's a u t h o r i t y to fashion an 
appropriate d i s p o s i t i o n .of each case by e x e r c i s e of our de novo 
review, whether or not s p e c i f i c i s s u e s were r a i s e d by the 
p a r t i e s . I n R u s s e l l , the court recognized that the Board has the 
a u t h o r i t y sua sponte to reduce a permanent p a r t i a l d i s a b i l i t y 
award, although the court u l t i m a t e l y r e i n s t a t e d the award based 
>upon i t s r e s o l u t i o n of the f a c t s of the case. We have 
subsequently admonished the Hearings D i v i s i o n (and o u r s e l v e s ) , 
however, that o r d i n a r i l y i s s u e s not r a i s e d by the p a r t i e s w i l l not 
be decided. Michael R. Petkovich, 34 Van Natta 98 (1982). Even 
p r i o r to R u s s e l l and Petkovich, the Court of Appeals e s t a b l i s h e d a 
" r a i s e or waive" r u l e with regard to claims for p e n a l t i e s i n 
denied c l a i m c a s e s . Mavis v. SAIF, 45 Or App 1059, 1062 (1980). 
Nevertheless, the court i n Hicks v. Fred Meyer, I n c . , 57 Or App 
68, 71 (1982), approved a procedure i n which a request for o f f s e t 
was r a i s e d a f t e r the Referee had entered h i s order. We have 
recognized an exception to the " r a i s e or waive" concept where a 
p a r t y merely advances a d i f f e r e n t l e g a l theory to r e s o l v e an i s s u e 
a l r e a d y r a i s e d . A n i t a A. Bade, 36 Van Natta 1093 (1984). 

The i s s u e posed by P a c i f i c Motor Trucking Co. v. Yeager, 
supra, i s p o t e n t i a l l y present i n every case i n which permanent 
t o t a l d i s a b i l i t y i s an i s s u e . The Court of Appeals i n Mavis y. 
SAIF, supra, considered the argument that a penalty i s p o t e n t i a l l y 
an i s s u e present i n every denied claim case, concluding: 

"Under these circumstances, we see two 
p o s s i b l e approaches. F i r s t , we could hold 
that a claimant i n a denied-claim context 
need not s p e c i f i c a l l y a r t i c u l a t e that he 
claims entitlement to a penalty because as 
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a matter of law the p o s s i b i l i t y of imposing 
a penalty i s always an i s s u e i n a hearing 
on a denied c l a i m . Second, we could apply 
a r a i s e - o r - w a i v e r u l e and hold that a 
claimant must a r t i c u l a t e claimed 
entitlement to a penalty or that i s s u e i s 
waived." 

The court adopted the second approach, reasoning that because 
proof of unreasonableness of a d e n i a l i s a co n d i t i o n precedent to 
the assessment of a penalty, i n at l e a s t some cas e s no penalty 
could or would be claimed. 

I n Hicks v. Fred Meyer, I n c . , supra, a f t e r the Referee i s s u e d 
h i s order, the employer requested r e c o n s i d e r a t i o n , requesting the 
a u t h o r i t y to o f f s e t overpaid compensation against the permanent 
d i s a b i l i t y award granted by the Referee. The Referee allowed 
r e c o n s i d e r a t i o n and authorized the requested o f f s e t . The court 
s t a t e d : 

"[W]e conclude that the r e f e r e e ' s a c t i o n 
was not improper. Although the employer 
did not r a i s e the i s s u e at the hearing, 
n e i t h e r d i d i t a c t u n i l a t e r a l l y . Employer 
brought the i s s u e to the r e f e r e e ' s 
a t t e n t i o n ; and had claimant contested the 
i s s u e , the r e f e r e e could have reopened the 
hearing. The procedure was not u n f a i r to 
claimant, and the p o l i c y favoring an o r d e r l y 
compensation process was s a t i s i f i e d . " 

We b e l i e v e that the present case i s more l i k e Hicks than 
Mavis. I n t h i s case, the Referee increased claimant's unscheduled 
permanent p a r t i a l d i s a b i l i t y award by 40% to a t o t a l of 95%. 
A f t e r review, we increased claimant's award to one for permanent 
t o t a l d i s a b i l i t y . Although the Yeager i s s u e was a p o t e n t i a l a l l 
along, i t was not a r e a l i t y u n t i l our order was i s s u e d . SAIF 
promptly c a l l e d i t to our a t t e n t i o n once i t arose. Further, SAIF 
could only have speculated as to our r e s o l u t i o n of the time period 
involved, because u n t i l we awarded permanent t o t a l d i s a b i l i t y , the 
e f f e c t i v e date of the award was unknown. We b e l i e v e the r e s u l t we 
reach i s not u n f a i r to claimant and s a t i s f i e s the p o l i c y of an 
or d e r l y system of compensation. The o f f s e t w i l l be allowed. 

ORDER 

The request for r e c o n s i d e r a t i o n i s granted. On 
r e c o n s i d e r a t i o n our Order on Review dated February 27, 1985 i s 
modified to authorize the SAIF Corporation to o f f s e t a g a i n s t 
permanent t o t a l d i s a b i l i t y b e n e f i t s due any permanent p a r t i a l 
d i s a b i l i t y b e n e f i t s paid subsequent to September 15, 1983. As 
modified, we adhere to and r e p u b l i s h our previous order e f f e c t i v e 
t h i s date. 
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CHARLES L . WILLIAMS, SR., C l a i m a n t WCB 8 3 - 1 1 1 8 9 , 84-00087 & 84-02456 
S t u n z , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

INA Insurance Company (Aetna) requests review of Referee 
F i n k ' s order which s e t aside i t s d e n i a l of claimant's new i n j u r y 
claim, issued i n behalf of the employer Primo Mussi. T h i s 
" i n j u r y " c l a i m has been processed with an assigned date of 
August 29, 1983. The only i s s u e i s employer/insurer 
r e s p o n s i b i l i t y for claimant's c u r r e n t low back c o n d i t i o n . INA 
contends that claimant's work a c t i v i t y for i t s insured did not 
independently c o n t r i b u t e to claimant's low back condition, 
p r e s e n t l y diagnosed as a herniated d i s c . 

We f i n d t h a t claimant's low back co n d i t i o n worsened during 
the summer of 1983. There was no " i n j u r y " i n the sense of there 
having been an i d e n t i f i a b l e traumatic episode. We f i n d , however, 
that the rigorous work a c t i v i t y i n which claimant engaged 
independently contributed to t h i s worsening of h i s p r e e x i s t i n g 
back c o n d i t i o n . Therefore, the Referee properly assigned 
r e s p o n s i b i l i t y to INA as the i n s u r e r for claimant's employer 
during t h i s p eriod. Boise Cascade Corp. v. Starbuck, 296 Or 238 
(1984); B i l l B. Dameron, 36 Van Natta 592 (1984); see a l s o Wayland 
A. Porter, 36 Van Natta 560 (1984). 

ORDER 

The Referee's order dated J u l y 19, 1984 i s affirmed. 

BERT G. HARR, C l a i m a n t WCB 82-03306 
A i t c h i s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 17, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s case i s before us on remand from the Supreme Court. ASC 
Contractors v. Harr, 298 Or 552 (1985) (Per Curiam). The Supreme 
Court reversed the Court of Appeals' d e c i s i o n a f f i r m i n g our Order 
on Review that found claimant's c a r p a l tunnel syndrome compensable 
and remanded the case to us for r e c o n s i d e r a t i o n i n l i g h t of 
Wheeler v. Boise Cascade, 298 Or 452 (1985). 

Claimant was 32 years old at the time of the hearing and was 
employed as a carpenter. P r i o r to the occupational exposure at 
i s s u e here, claimant had experienced numbness i n the f i n g e r s of 
both hands, but had not sought medical a t t e n t i o n . Within three 
weeks of beginning work for the present employer, claimant began 
experiencing increased numbness i n the f i r s t three f i n g e r s of each 
hand and, for the f i r s t time, pain i n h i s hands. 

Claimant's t r e a t i n g p h y s i c i a n , Dr. A l t r o c c h i , diagnosed 
c a r p a l tunnel syndrome. He a l s o s t a t e d t h a t , based upon 
claimant's h i s t o r y , the c a r p a l tunnel syndrome d e f i n i t e l y 
p r e e x i s t e d the occupational exposure with t h i s employer. Dr. 
A l t r o c c h i i s the only p h y s i c i a n whose opinion appears i n the 
record. He rendered two opinions. In the f i r s t , w r i t t e n June 22, 
1982, he s a i d : 
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"[Claimant's] work a c t i v i t i e s during the 
three months he worked at ASC did not cause 
h i s c a r p a l tunnel syndrome. 

"The work a c t i v i t y as a carpenter f o r ASC 
caused h i s c a r p a l tunnel syndrome to become 
symptomatic during the t h i r d or fourth week 
of working but did not m a t e r i a l l y worsen 
h i s underlying c a r p a l tunnel problem." 

In h i s second w r i t t e n opinion, dated J u l y 12, 1982, Dr. A l t r o c c h i 
s a i d : 

" [ Claimant's] work for three months at ASC 
c e r t a i n l y made h i s symptoms worse but did 
not cause the condition, i . e . they 
aggravated a p r e - e x i s t i n g problem. I t i s 
my best r e c o l l e c t i o n that he did have some 
minor symptoms of the c a r p a l tunnel 
syndrome at the time he went to work for 
ASC Corp. but they r a p i d l y became worse 
because of heavy requirements for using h i s 
hands. C e r t a i n l y , h i s work a c t i v i t i e s were 
the major c o n t r i b u t i n g cause for the 
r e l a p s e of h i s b i l a t e r a l c a r p a l tunnel 
syndrome. 

"When I most r e c e n t l y saw him on June 22, 
1982, he was e n t i r e l y asymptomatic and had 
been so s i n c e e a r l y December, 1981, s i n c e 
he has not been working." 

The Referee found that claimant had f a i l e d to prove that h i s 
work exposure worsened h i s p r e e x i s t i n g condition, as required by 
Weller v. Union Carbide, 288 Or 27 (1979), and upheld the 
i n s u r e r ' s d e n i a l . We concluded that Weller did not apply to t h i s 
case, reasoning that where a claimant had never sought medical 
treatment f o r a p r e e x i s t i n g condition, i t would be impossible to 
prove a worsening because there could no " b a s e l i n e " from which to 
measure. The Court of Appeals affirmed our order; however, i t did 
so based upon i t s d e c i s i o n i n Wheeler v. Boise Cascade, 66 Or App 
620 (1984). The court held that where a claimant's p r e e x i s t i n g 
condition i s asymptomatic when he or she begins employment, a 
"Weller worsening" was not required to e s t a b l i s h the 
compensability of an occupational disease claim. In r e v e r s i n g the 
Court of Appeals, the Supreme Court s t a t e d , "We hold that the 
Weller a n a l y s i s i s the appropriate a n a l y s i s whether the conditions 
are symptomatic or asymptomatic at the time of employment." 
Wheeler v. Boise Cascade, supra, 298 Or at 457-58. 

Because we p r e v i o u s l y found that the Weller a n a l y s i s did not 
apply, we did not d i s c u s s whether claimant's evidence was 
s u f f i c i e n t to show a worsening of h i s underlying, p r e e x i s t i n g 
c a r p a l tunnel syndrome. Having now considered the evidence i n 
l i g h t of Wheeler y. Boise Cascade, supra, we conclude that i t i s 
not. Dr. A l t r o c c h i ' s f i r s t opinion unequivocally s t a t e s that the 
work exposure i n i s s u e did not cause a worsening of the underlying 
c o n d i t i o n . The second opinion appears to s t a t e that claimant's 
work exposure caused h i s p r e e x i s t i n g c a r p a l tunnel syndrome to 
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become symptomatic, but did not worsen the c o n d i t i o n i t s e l f . T h i s 
i n t e r p r e t a t i o n , while c e r t a i n l y not made unequivocal, i s b o l s t e r e d 
by the f a c t that claimant became t o t a l l y asymptomatic when he 
stopped working. Taken together, the statements persuade us that 
t h i s work exposure did not cause a worsening of the underlying 
c o n d i t i o n . Accordingly, the i n s u r e r ' s d e n i a l w i l l be upheld. 

ORDER 

The Referee's order dated October 5, 1982 i s affirmed. 

N.M. CALKINS, C l a i m a n t WCB 84-02109 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y J u l y 2 2 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF Corporation requests review of that p o r t i o n of 
Referee Gemmell's order which found that claimant was e n t i t l e d to 
$5 per week for each of h i s c h i l d r e n who e n r o l l e d as a f u l l - t i m e 
student i n an a c c r e d i t e d i n s t i t u t i o n of higher education w i t h i n 
6 i x months of the date he or she l e f t high school, u n t i l he or she 
became 23 y e a r s of age or graduated from the i n s t i t u t i o n , 
whichever was l a t e r . On review, SAIF contends the weekly b e n e f i t 
should have terminated once each c h i l d reached 18 years of age. 

Following our de novo review of the record and a f t e r a 
thorough a n a l y s i s of the a p p l i c a b l e s t a t u t e s , i n c l u d i n g ORS 
656.206(2), and l e g i s l a t i v e h i s t o r y , the Board a f f i r m s and adopts 
the order of the Referee with the following m o d i f i c a t i o n . 
Claimant should be e n t i t l e d to h i s weekly b e n e f i t s u n t i l each 
c h i l d who i s pursuing an education beyond high school becomes 23 
y e a r s of age or graduates from an i n s t i t u t i o n of higher education, 
whichever i s e a r l i e r , not l a t e r as the Referee's order p r e s e n t l y 
provides. 

ORDER 

The Referee's order dated November 28, 1984, as modified 
h e r e i n , i s affirmed. Claimant's attorney i s awarded $600 for 
s e r v i c e s on Board review, to be paid by the SAIF Corporation. 

TOMMY L. COMBS, C l a i m a n t WCB 83-09055 & 83-09056 
R o b e r t Chapman, C l a i m a n t ' s A t t o r n e y J u l y 2 2 , 1985 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF Corporation requests review of Referee F i n k ' s order 
which s e t a s i d e i t s d e n i a l of claimant's "aggravation" c l a i m and 
upheld I n d u s t r i a l Indemnity's d e n i a l of claimant's "new i n j u r y " 
c l a i m for h i s low back c o n d i t i o n . On review, the i s s u e i s 
r e s p o n s i b i l i t y . 

The Board a f f i r m s the order of the Referee with the following 
comment. 

Where a compensable i n j u r y a t one employment c o n t r i b u t e s to a 
d i s a b i l i t y o c c u r r i n g during a l a t e r employment i n v o l v i n g work 
co n d i t i o n s capable of causing the d i s a b i l i t y , but which did not 
c o n t r i b u t e to the d i s a b i l i t y , the f i r s t employer i s l i a b l e . Boise 
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Cascade Corp. v. Starbuck, 296 Or 238, 244 (1984). I f the 
evidence shows that a d i s a b i l i t y i s caused s o l e l y by an i n j u r y 
o c c u r r i n g during an e a r l i e r employment, there i s no reason to 
apply the l a s t i n j u r i o u s exposure r u l e . Starbuck, supra., 296 OR 
at 243. — 

Following our de novo review of the medical and l a y evidence, 
we are persuaded that claimant's c u r r e n t d i s a b i l i t y was caused 
s o l e l y by h i s May 1981 i n j u r y , for which SAIF i s r e s p o n s i b l e . 
Consequently, we need not apply the l a s t i n j u r i o u s exposure r u l e . 
However, had we employed the r u l e our d e c i s i o n would not change 
s i n c e we are persuaded that claimant's a c t i v i t i e s i n August 1983, 
while employed by I n d u s t r i a l Indemnity's insured, did not 
con t r i b u t e to h i s d i s a b i l i t y . 

ORDER 

The Referee's order dated October 29, 1984 i s af f i r m e d . 

JAMES R. L e C L A I R , J R . , C l a i m a n t WCB 84-07449 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 22, 1985 
B r i a n L. P o c o c k , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requests review of Referee Leahy's order that found 
the i n s u r e r ' s termination of claimant's temporary t o t a l d i s a b i l i t y 
b e n e f i t s proper. On review, claimant a s s e r t s that the i n s u r e r ' s 
a c t i o n c o n s t i t u t e d an improper u n i l a t e r a l termination of 
b e n e f i t s . Claimant requests p e n a l t i e s and attorney's fees for the 
a l l e g e d improper termination. We review de novo and r e v e r s e . 

Claimant had worked for three years as a lumber dryer/grader 
at employer's Gold Beach m i l l when, on A p r i l 19, 1984, a wood 
s l i v e r entered the base of the r i n g f i n g e r of claimant's l e f t 
hand. T h i s compensable i n j u r y was accepted. On May 9, 1984 
claimant underwent exploratory surgery i n an e f f o r t to determine 
the cause of h i s ongoing l e f t hand problems. The recovery process 
included hand soakings three times d a i l y and the a p p l i c a t i o n of 
s t e r i l e d r e s s i n g s . 

Claimant's hand f a i l e d to h e a l properly and on June 11, 1984 
h i s t r e a t i n g p h y s i c i a n . Dr. Mann, took him o f f work. Claimant was 
t o l d to remain o f f work u n t i l J u l y 9, when he was to re t u r n for a 
check-up. 

During the time claimant was o f f work, he was t o l d by h i s 
employer to c a l l i n on a weekly b a s i s to r e c e i v e employment 
information. Claimant c a l l e d on June 18. He was t o l d by an 
employer r e p r e s e n t a t i v e that on June 14, the employer had 
contacted Dr. Mann and had secured an o r a l work r e l e a s e for 
claimant to r e t u r n to a l i g h t duty "putty patching" job. Claimant 
apparently b e l i e v e d that a l l jobs at the m i l l required the use of 
gloves. He a l s o b e l i e v e d that because h i s l e f t hand had swollen, 
he would be unable to get a glove over i t . He did not f e e l t h a t 
h i s p h y s i c i a n would want him exposing the hand to d i r t and 
p a r t i c l e s a t work. He, therefore, t o l d h i s employer that he 
wanted to contact Dr. Mann. According to the employer, claimant 
a l s o i n q u i r e d as to what would happen i f he did not report to work 
as ordered, and that he was t o l d that he would be considered 
absent without a u t h o r i z a t i o n . 
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Claimant contacted Dr. Mann's o f f i c e but was t o l d t h a t Dr. 
Mann would be out of the o f f i c e for s i x weeks. Claimant's case 
had been r e f e r r e d to Dr. Mann's a s s o c i a t e , Dr. Smith. Claimant 
apparently spoke to Dr. Smith and explained that he did not f e e l 
he could do the job o f f e r e d by the employer. Af t e r hearing 
claimant's explanation. Dr. Smith d i r e c t e d claimant to s t a y o f f 
work. Claimant then informed Dr. Smith's s e c r e t a r y that he would 
be l e a v i n g town for approximately a week. He a l s o asked the 
s e c r e t a r y to contact h i s employer and to e x p l a i n that Dr. Smith 
had taken him o f f work. 

Claimant went to C a l i f o r n i a the same day, June 19. L a t e r 
that day, the employer contacted Dr. Smith and explained that 
claimant would not need gloves to perform the patch job. Upon 
hearing t h i s explanation, Dr. Smith o r a l l y r e l e a s e d claimant for 
work and d i r e c t e d the employer to work out the d e t a i l s of 
c l a i m a n t ' s reemployment with claimant h i m s e l f . 

Relying on t h i s r e l e a s e , the employer sent a r e g i s t e r e d 
l e t t e r to claimant's address, informing him that he had been 
r e l e a s e d for work and that he was expected to report. The l e t t e r 
was dated June 20, 1984. Claimant did not r e c e i v e the l e t t e r 
because he was on h i s way to C a l i f o r n i a on the day i t a r r i v e d a t 
h i s home. I n f a c t , claimant did not become aware of the l e t t e r 
u n t i l he made h i s next weekly phone c a l l to the employer on 
June 26. At that time, he was informed that he had been 
terminated from h i s job and that h i s time l o s s b e n e f i t s had been 
terminated because he had refused employment. 

Claimant stayed i n C a l i f o r n i a for another week. Upon h i s 
r e t u r n , he t r i e d to get h i s job back but the employer refused to 
r e h i r e him. Claimant u l t i m a t e l y requested a hearing i n an attempt 
to recoup the time l o s s b e n e f i t s that had been terminated on or 
about June 20, 1984. 

The Referee found that although claimant had been warned 
about what would happen i f he f a i l e d to report to work, he 
" r e c k l e s s l y d e f i e d the order to r e t u r n to work" and thereby 
i n t e r f e r e d with the employer's e f f o r t s to r e t u r n him to g a i n f u l 
employment. The Referee found that the employer's June 20 l e t t e r 
o f f e r i n g employment to claimant complied with the a d m i n i s t r a t i v e 
r u l e governing termination of time l o s s b e n e f i t s . 

A f t e r reviewing the evidence, we disagree with the Referee. 
As he c o r r e c t l y noted, the c o n t r o l l i n g a d m i n i s t r a t i v e r u l e i s OAR 
436-54-222(5) and ( 7 ) , which read: 

"(5) An i n s u r e r or s e l f - i n s u r e d employer 
s h a l l cease paying temporary t o t a l 
d i s a b i l i t y compensation and s t a r t making 
payment of temporary p a r t i a l d i s a b i l i t y 
compensation *** when an i n j u r e d worker 
r e f u s e s wage earning employment p r i o r to 
c l a i m determination under the following 
c o n d i t i o n s : 

" ( a ) the attending p h y s i c i a n has been 
n o t i f i e d by the employer or the i n s u r e r of 
the s p e c i f i c d u t i e s to be performed by the 
i n j u r e d worker and the p h y s i c a l 
requirements thereof; 

-943-



"(b) the attending p h y s i c i a n agrees that 
the o f f e r e d employment appears to be w i t h i n 
the worker's c a p a b i l i t i e s ; and 

" ( c ) the employer has provided the i n j u r e d 
worker with a w r i t t e n o f f e r of employment 
which s t a t e s the beginning time, date, and 
p l a c S ; the duration of the job, i f known; 
the wage r a t e payable; an accurate * 
d e s c r i p t i o n of the job d u t i e s and that the 
attending p h y s i c i a n has s a i d the offered 
employment appears to be w i t h i n the 
worker's c a p a b i l i t i e s . *** 

"(7) An i n s u r e r or s e l f - i n s u r e d employer 
s h a l l provide a w r i t t e n explanation to the 
i n j u r e d worker of the reasons for the 
changes i n the compensation r a t e and the 
method of computation whenever temporary 
t o t a l d i s a b i l i t y compensation i s terminated 
*** A copy of the l e t t e r to the worker 
s h a l l be sent to the Compliance D i v i s i o n i n 
cases where the worker has refused wage 
earning employment." 

We read the r u l e as r e q u i r i n g that there be a " r e f u s a l " of 
employment by the worker before a termination of b e n e f i t s i s 
warranted. Presumably, the r e f u s a l may be a c t u a l or c o n s t r u c t i v e , 
so long as there i s conduct by the worker c o n s t i t u t i n g a r e j e c t i o n 
of the employer's o f f e r . Vie f i n d no " r e f u s a l " i n t h i s c a s e . 
Rather, we f i n d a h o p e l e s s l y confused s i t u a t i o n i n which" 
claimant's p h y s i c i a n s changed t h e i r minds s e v e r a l times regarding 
whether claimant was indeed r e l e a s e d for work. We f i n d i t 
reasonable that claimant r e l i e d on f i r s t Dr. Mann's and l a t e r Dr. 
Smith's d i r e c t i v e s that he remain o f f work u n t i l he could be 
rechecked i n e a r l y J u l y . Although we think that claimant could 
have reduced the confusion somewhat by p e r s o n a l l y contacting h i s 
employer before going to C a l i f o r n i a , we do not f i n d that he 
p u r p o s e f u l l y circumvented the employer's e f f o r t s to reemploy him. 
We a l s o note t h a t the employer sent i t s o f f e r of employment to 
claimant's home even though i t knew he had l e f t town. Claimant 
could not respond to a l e t t e r of which he had no knowledge, but 
the employer terminated him anyway when he did not respond. 

The a d m i n i s t r a t i v e r u l e r e q u i r e s that the attending p h y s i c i a n 
agree that the job off e r e d by the employer i s w i t h i n claimant's 
c a p a b i l i t i e s . We have e a r l i e r held that t h i s doctor's r e l e a s e 
must be " c l e a r and unambiguous." Neva W. Brehmer, 36 Van Natta 
1603 (1984). The r e l e a s e i n t h i s case was not c l e a r . I n f a c t , i n 
one report, Dr. Mann st a t e d that when Dr. Smith r e l e a s e d claimant 
the second time, the r e l e a s e was s p e c i f i c a l l y conditioned on 
claimant's being able to p e r s o n a l l y a s s e s s whether he would be 
able to s a t i s f a c t o r i l y perform the off e r e d employment. A 
c o n d i t i o n a l r e l e a s e of t h i s nature i s not c l e a r and unambiguous. 
See Volk v. SAIF, 73 Or App 643 (1985). 

F i n a l l y , we note that the employer f a i l e d to comply with the 
procedural requirements of OAR 436-54-222(7). The employer 
n e i t h e r provided a w r i t t e n explanation to claimant regarding the 
reasons for the change i n b e n e f i t s , nor provided a copy to the 
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Compliance D i v i s i o n . Because the process for terminating b e n e f i t s 
was not followed, p r o c e d u r a l l y or s u b s t a n t i v e l y , we f i n d the 
u n i l a t e r a l termination of b e n e f i t s to have been improper. 
However, we do not f e e l that p e n a l t i e s and attorney's fees are 
warranted. T h i s case i s c h a r a c t e r i z e d by a great deal of 
confusion. Because the employer did secure what i t may have f e l t 
was a proper r e l e a s e from Drs. Mann and Smith, i t was not 
unreasonable for i t to take steps toward terminating the time l o s s 
b e n e f i t s a t i s s u e . 

ORDER 

The Referee's order dated November 30, 1984 i s reve r s e d . The 
i n s u r e r i s ordered to pay claimant temporary t o t a l d i s a b i l i t y 
compensation beginning as of the date b e n e f i t s were u n i l a t e r a l l y 
terminated and continuously u n t i l a determination of claimant's 
c l a i m i s made according to law. Claimant's attorney i s allowed a 
reasonable attorney fee of 25% of the compensation awarded by t h i s 
order, not to exceed $1,500, payable out of and not i n a d d i t i o n to 
compensation. 

MARTHA 0. 0 S 0 R I 0 , C l a i m a n t WCB 84-10631 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y J u l y 22, 1985 

O r d e r o f D i s m i s s a l 
The claimant has requested review of Referee's order dated 

June 13, 1985. The request for review was f i l e d with the Board on 
J u l y 16, 1985, more than 30 days a f t e r the date of the Referee's 
order. I t i s not timely f i l e d . 

ORDER 

The claimant's request for review i s hereby dismissed as being 
untimely f i l e d . 

RICHARD M. DESKINS, C l a i m a n t WCB 84-02010 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u l y 23, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer requests review of Referee 
McCullough's order that s e t aside i t s low back aggravation 
d e n i a l s . Claimant c r o s s - r e q u e s t s review of that p o r t i o n of the 
Referee's order that awarded a $1,200 employer paid attorney fee 
for s e r v i c e s a t hearing i n procuring the overturning of the 
d e n i a l s , contending that the fee i s inadequate. The i s s u e s are 
compensability and attorney f e e s . 

On the i s s u e of the compensability of the aggravation claim, 
the Board a f f i r m s and adopts the r e l e v a n t portions of the 
Referee's order. 

The Board a l s o a f f i r m s the Referee's order with r e s p e c t to 
the amount of the employer paid attorney fee awarded, with the 
following comments. As noted above, the Referee awarded a fee of 
$1,200 for claimant's attorney's s e r v i c e s through the he a r i n g . 
Claimant has submitted a f f i d a v i t s i n which a t o t a l time of 25.25 
hours of work i s averred to, which claimant urges should be 
compensated a t the rate of $100 per hour. The b a s i s for the 
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employer pa i d attorney fee i n t h i s case i s ORS 656.386(1), which 
i n r e l e v a n t p a r t provides: 

" I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s 
where a claimant f i n a l l y p r e v a i l s i n an 
appeal to the Court of Appeals or p e t i t i o n 
for review to the Supreme Court from an order 
or d e c i s i o n denying the c l a i m for 
compensation, the court s h a l l allow a 
reasonable attorney fee to the claimant's 
attorney. I n such r e j e c t e d cases where the 
claimant p r e v a i l s f i n a l l y i n a hearing before 
the r e f e r e e or i n a review by the board 
i t s e l f , then the r e f e r e e or board s h a l l allow 
a reasonable attorney fee. . . . " 

I n determining a reasonable attorney fee, among other t h i n g s , 
we look to the e f f o r t s expended and r e s u l t obtained for the 
claimant. See Muncy v. SAIF, 19 Or App 783, 787-88 (1974); 
Barbara A. Wheeler, 37 Van Natta 122 (1985). The a c t u a l time 
invested by the attorney i s r e l e v a n t , but not determinative. I n 
C l a r a M. Peoples, 31 Van Natta 134 (1981), we noted that an 
average attorney fee i n a denied claim case was i n the $800 to 
$1,200 range. See a l s o Daryl_W. S e l l , 37 Van Natta 649 (1985); 
John C. Roop, 35 Van Natta 1652 (1983). By making that 
observation, we did not and do not mean to say that, as a matter 
of law, a s p e c i f i c range i s "reasonable" for every case. What i s 
reasonable must be, and i s , determined on a case by case b a s i s . 

Although the record i n t h i s case c o n s i s t s of 129 e x h i b i t s , 
the record c o n t a i n s evidence r e l a t i n g to claimant's e n t i r e c l a i m 
h i s t o r y s i n c e h i s October 1979 i n j u r y . The only i s s u e was whether 
claimant's c o n d i t i o n had worsened s i n c e September 1983, when a 
Referee's order e s t a b l i s h e d claimant's l e v e l of permanent p a r t i a l 
d i s a b i l i t y for the l a s t time. On that i s s u e , there was evidence 
from three p h y s i c i a n s and some l a y testimony. Thus, the t h i c k n e s s 
of the f i l e b e l i e s the r e l a t i v e s i m p l i c i t y of the case. We note 
that apparently claimant's attorney agreed, because h i s w r i t t e n 
c l o s i n g argument begins with the statement, "This i s a simple 
case." 

While i t i s no doubt true that no case that reaches t h i s 
l e v e l of l i t i g a t i o n i s "simple" i n the ordinary sense of the word, 
r e l a t i v e to cases presenting the same or s i m i l a r i s s u e s , t h i s case 
i s not e x t r a o r d i n a r y . Claimant has not a s s e r t e d that i t i s . We 
think t h a t , i n terms of the i s s u e s presented, e f f o r t apparently 
expended and r e s u l t obtained, claimant's attorneys have requested 
an above average fee. There being no reason to award such a fee, 
we d e c l i n e to do so. We b e l i e v e that the fee awarded by the 
Referee was reasonable. 

ORDER 

The Referee's order dated November 26, 1984 i s affirmed. 
Claimant's attorney i s awarded $500 for s e r v i c e s on Board review 
i n connection with the employer's request for review, to be paid 
by the s e l f - i n s u r e d employer. 

-946-



LONA L. EMERY, C l a i m a n t WCB 84-03674 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 23, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r requests review of that p o r t i o n of Referee 
T; Lavere Johnson's order which s e t a s i d e the Determination Orders 
dated March 14 and A p r i l 3, 1984, had determined that claimant was 
m e d i c a l l y s t a t i o n a r y on February 22, 1984, and awarded temporary 
d i s a b i l i t y compensation. I n her b r i e f on review, claimant 
requests review of those portions of the order which: ;*(1) denied 
temporary t o t a l d i s a b i l i t y compensation from June 27, i.983 through 
January 3, 1984; and (2) denied temporary t o t a l d i s a b i l i t y 
compensation as i n t e r i m compensation on her aggravation c l a i m from 
May 16 through J u l y 20, 1984. Claimant f u r t h e r requests that i f 
the Board f i n d s that claimant was medically s t a t i o n a r y on 
February 22, 1984, then the Board should f i n d that the i n s u r e r ' s 
aggravation d e n i a l was unreasonable and p e n a l t i e s and attorney's 
fees should be awarded. The i s s u e s on review are premature 
c l o s u r e , temporary t o t a l d i s a b i l i t y , aggravation, and p e n a l t i e s 
and attorney fees for unreasonable d e n i a l . 

Claimant s u f f e r e d a compensable c e r v i c a l and d o r s a l muscle 
s t r a i n on October 5, 1982. She has obtained c h i r o p r a c t i c 
treatment from two c h i r o p r a c t o r s and c o n s e r v a t i v e treatment 
recommendations from f i v e d i f f e r e n t p h y s i c i a n s . She has been 
examined by two surgeons who concurred i n the c o n s e r v a t i v e 
treatment recommendations. She underwent myelography i n May 1983 
which showed small bulges i n the d i s c s a t C2-3, C5-6, and C6-7; a 
notch d e f e c t at C5-6 on the r i g h t ; and mild degenerative d i s e a s e 
of the c e r v i c a l spine. An electromyogram i n January 1984 was 
w i t h i n normal l i m i t s . Drs. Lawton, T i l e y , Duff, Rosenbaum and 
C o l l a d a had a l l found that claimant was medically s t a t i o n a r y by 
February 22, 1984, based on numerous examinations and comparisons 
of claimant's complaints. The f i r s t Determination Order, dated 
March 14, 1984, determined claimant was medically s t a t i o n a r y on 
February 22, 1984 and awarded temporary d i s a b i l i t y compensation. 
An amended Determination Order dated A p r i l 3, 1984 changed the 
dates of temporary p a r t i a l d i s a b i l i t y but otherwise affirmed the 
f i r s t Determination Order. 

Dr. Boyer, c h i r o p r a c t o r , f i r s t examined claimant on 
February 21, 1984. His h i s t o r y and examination f i n d i n g s were the 
same as p r e v i o u s l y reported. He suggested that 30 more days of 
c h i r o p r a c t i c treatment might help claimant. He obtained 
thermograms on March 10, 1984 through Dr. Nelson, c h i r o p r a c t o r , 
that showed d i a g n o s t i c i n d i c a t i o n s of C-6 r i g h t nerve root 
i r r i t a t i o n . 

I n A p r i l 1984 Dr. Collada opined that claimant's c e r v i c a l 
spondylosis was a gradual degenerative process which had been 
aggravated only one time for a short period by her work. 

I n May 1984 Dr. A l t r o c c h i examined claimant. He found that 
claimant had i n i t i a l l y improved a f t e r her f i r s t symptomatic 
period, but had remained a t the same p l a t e a u for one and one-half 
y e a r s . He noted that claimant had never followed the c o n s e r v a t i v e 
treatment regimen repeatedly p r e s c r i b e d . He opined that claimant 
must follow the medical advice she had been given because i t was 
the only medical treatment a v a i l a b l e for her c o n d i t i o n . I n June 
and August 1984 Dr. A l t r o c c h i f u r t h e r noted that claimant was 
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s t i l l not following medical advice to e f f e c t reduction of 
symptomatology. I n h i s opinion, because claimant had not y e t 
achieved that point of recovery beyond which no f u r t h e r 
improvement could be expected by time or f u r t h e r treatment, 
claimant was not medically s t a t i o n a r y . 

We f i n d that the opinions of Drs. Lawton, T i l e y , Duff, 
Rosenbaum and Collada, based on examinations and comparisons over 
a 16 month period, are more persu a s i v e than Dr. Boyer's opinion on 
h i s f i r s t examination that claimant was medically s t a t i o n a r y on 
February 22, 1984. "The reasonableness of medical expectations a t 
the time of c l a i m c l o s u r e must be judged by the evidence a v a i l a b l e 
a t the time, not by the subsequent development of the cas e . " 
Alvarez v. GAB Business S e r v i c e s , 72 Or App 524, 527 (1985). 
Although we almost always defer to the t r e a t i n g p h y s i c i a n ' s 
opinion regarding the need for treatment, we are not bound by i t . 
Brad T. G r i b b l e , 37 Van Natta 92 (1985). Dr. A l t r o c c h i ' s opinion 
i n May 1984 does not a f f e c t our find i n g because i t has no bearing 
on claimant's c o n d i t i o n i n February 1984. Therefore, we f i n d t h at 
claimant was medically s t a t i o n a r y on February 22, 1984. 

On the aggravation i s s u e , claimant had to show that her back 
c o n d i t i o n had worsened due to her i n d u s t r i a l i n j u r y s i n c e 
February 22, 1984. Claimant f i r s t made her claim on e i t h e r May 16 
or May 25, 1984. Dr. Boyer reported that claimant's 
symptomatology had improved between February and J u l y and Dr. 
A l t r o c c h i reported i n August that claimant's symptoms continued 
s i n c e her 1982 work i n j u r y . Claimant t e s t i f i e d that her p a i n 
increased i n February 1984 because she was " t r y i n g to do 
everything" around the consignment r e s a l e shop she had opened. 
Claimant's symptomatology was exacerbated by a c t i v i t y a s s o c i a t e d 
with her consignment shop and by dune buggy t r i p s . Claimant 
admitted that she improved when she followed her doctors' 
i n s t r u c t i o n s . The exacerbations of pain were p r e d i c t e d by her 
doctors based on the s e v e r i t y of the unrelated underlying 
spondylosis and unrelated C5-6 defect that claimant might s u f f e r 
due to a c t i v i t y . We f i n d t h at claimant f a i l e d to c a r r y her burden 
of proof that her condition worsened due to her i n d u s t r i a l i n j u r y 
a f t e r February 22, 1984 and, therefore, we a f f i r m the i n s u r e r ' s 
d e n i a l of her aggravation c l a i m . See Maarefi v. SAIF, 69 Or App 
527 (1984). 

On the i s s u e s of temporary t o t a l d i s a b i l i t y compensation from 
June 27, 1983 through January 4, 1984, and in t e r i m compensation on 
her aggravation c l a i m pending d e n i a l while working, we a f f i r m the 
Referee's order. 

ORDER 

The Referee's order dated October 9, 1984 i s reversed i n p a r t 
and affirmed i n p a r t . That p o r t i o n which s e t a s i d e the 
Determination Orders of March 14 and A p r i l 3, 1984 i s re v e r s e d . 
The attorney fee allowed out of the temporary d i s a b i l i t y 
compensation r e s u l t i n g from the reopening of the claim due to 
premature c l o s u r e i s reversed. The Determination Orders of March 
14 and A p r i l 3, 1984 are r e i n s t a t e d . The i n s u r e r ' s d e n i a l of 
claimant's back aggravation c l a i m dated J u l y 20, 1984 i s 
approved. The remainder of the Referee's order i s affirmed. 
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BRUCE A. P H I L L I P S , C l a i m a n t WCB 84-06676 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 23, 1985 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant requests review of those portions of Referee 
Howell's order which upheld the i n s u r e r ' s d e n i a l of claimant's low 
back co n d i t i o n , diagnosed as a herniated L4-5 d i s c , and imposed a 
pen a l t y equal to f i v e percent of unpaid i n t e r i m compensation. 
Claimant contends that h i s back condition i s compensable, and that 
the p e n a l t y imposed by the Referee i s inadequate. I t i s unclear 
whether claimant i s proceeding on an i n j u r y theory or occupational 
d i s e a s e theory. The Referee made a l t e r n a t i v e f i n d i n g s and 
holdings. We agree that whether claimant contends h i s back 
c o n d i t i o n i s compensable as an i n d u s t r i a l i n j u r y or an 
occupational d i s e a s e , he has f a i l e d to s a t i s f y h i s burden of proof 
i n e i t h e r regard. The penalty imposed i s appropriate c o n s i d e r i n g 
the f a c t that on the 18th day a f t e r n otice or knowledge of the 
claim, the i n s u r e r issued i t s d e n i a l . 

For the foregoing reasons, we a f f i r m and adopt the Referee's 
order. 

ORDER 

The Referee's order dated October 19, 1984 i s affirmed. 
PAUL ROGERS, C l a i m a n t WCB 84-04530 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y J u l y 23, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer requests review of Referee Howell's 
order which s e t a s i d e i t s d e n i a l of claimant's low back i n j u r y 
c l a i m and awarded a penalty and attorney fees for unreasonableness 
of that d e n i a l . The i s s u e on review i s compensability. 

Claimant has a long h i s t o r y of back i n j u r i e s . His f i r s t 
i n d u s t r i a l i n j u r y was i n June 1976, for which he underwent a 
laminectomy i n 1977. He compensably r e - i n j u r e d h i s back i n 
January 1978 and underwent surgery i n August 1978. I n October 
1981 claimant s l i p p e d and f e l l a t home and aggravated h i s back 
co n d i t i o n and had to be h o s p i t a l i z e d for ten days of co n s e r v a t i v e 
treatment. On J u l y 15, 1982 claimant was i n j u r e d i n a motor 
v e h i c l e a c c i d e n t and was h o s p i t a l i z e d for lumbar s t r a i n , c e r v i c a l 
s t r a i n , and b i l a t e r a l s c i a t i c i r r i t a t i o n . C e r v i c a l f u s i o n was 
performed i n October 1982. C e r v i c a l discectomy and a d d i t i o n a l 
f u s i o n was performed i n January 1983. Claimant returned to work 
i n J u l y 1983 and worked u n t i l the date of the a l l e g e d i n j u r y , 
February 13, 1984. 

By Opinion and Order of November 19, 1982, the employer was 
found r e s p o n s i b l e for the worsening of claimant's c o n d i t i o n i n 
October 1981 due to the s l i p - a n d - f a l l accident a t home. By 
Opinion and Order of September 22, 1983, the employer was found 
not r e s p o n s i b l e for the worsening of claimant's c o n d i t i o n i n 
October 1982 because the worsening of claimant's c o n d i t i o n was due 
to the in t e r v e n i n g noncompensable motor v e h i c l e a c c i d e n t . The 
Board affirmed that order by memorandum opinion i n May 1984 and 
the Board's Order on Review was affirmed by the Court of Appeals 
without opinion. 74 Or App 366 (1985). 
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Claimant a l l e g e s that he s u f f e r e d a s l i p - a n d - f a l l a c c i d e n t on 
February 13, 1984 at the workplace and s u f f e r e d a back i n j u r y as a 
d i r e c t r e s u l t of that f a l l . Claimant contends that i n j u r i e s 
s u f f e r e d on February 13, 1984 m a t e r i a l l y contributed to h i s need 
for medical treatment and d i s a b i l i t y a f t e r that date. The 
employer a l l e g e s that there was no accident and that claimant 
s u f f e r e d no i n j u r i e s a t work on February 13, 1984, and that any 
need for treatment and d i s a b i l i t y a f t e r that date was a t t r i b u t a b l e 
s o l e l y to the i n j u r i e s s u f f e r e d i n the motor v e h i c l e a c c i d e n t of 
J u l y 1982. 

The Referee found claimant s u f f i c i e n t l y c r e d i b l e on the i s s u e 
of whether there was a s l i p - a n d - f a l l a c cident that claimant proved 
the a c c i d e n t happened. The Referee r e l i e d on the record to 
e x p l a i n i n c o n s i s t e n c i e s between the testimony of claimant and the 
testimony of the witnesses and the reports and testimony of the 
doctors. The Referee i s i n no b e t t e r p o s i t i o n than are we to 
evaluate c r e d i b i l i t y , r e l i a b i l i t y and persuasiveness of witnesses 
based on the record. Davies v. Hanel Lbr. Co., 67 Or App 35 
(1984). I f there was a c r e d i b l e and r e l i a b l e witness, i n c l u d i n g 
claimant, a t the hearing, i t cannot be i n f e r r e d from the record. 
Each w i t n e s s e f f e c t i v e l y impeached himself on r e l e v a n t i s s u e s . We 
f i n d that claimant did not prove by a preponderance of the 
evidence that he s u f f e r e d an accident at work on February 13, 1984 
that caused i n j u r i e s t h a t contributed to h i s need for medical 
treatment and d i s a b i l i t y a f t e r that date. 

Claimant's cousin was not l i s t e d as a witness on the c l a i m 
form but t e s t i f i e d i n great d e t a i l about an acc i d e n t which 
d i f f e r e d from the one described by claimant. The cousin's 
r e c o l l e c t i o n of the events immediately following the ac c i d e n t were 
v i v i d and r a d i c a l l y d i f f e r e n t from and t o t a l l y incompatible with 
claimant's testimony. Claimant's f r i e n d , whose testimony was 
e n t i r e l y incompetent and i r r e l e v a n t , was c e r t a i n that he worked 
the same s h i f t as claimant on the date of the a l l e g e d a c c i d e n t 
when i n f a c t they worked d i f f e r e n t s h i f t s . Claimant repeatedly 
c o n t r a d i c t e d h i s own testimony about the b a s i c f a c t s of the 
acci d e n t and the events that followed. The a l l e g e d i n j u r y 
happened on a Monday morning, a f t e r a weekend o f f work, and 
claimant had no memory of the weekend, but otherwise he had an 
e x c e l l e n t memory for d e t a i l s . Even i f the testimony of h i s two 
witnesses were disregarded, claimant's own testimony i s 
i n s u f f i c i e n t l y p e r s u a s i v e to c a r r y h i s burden of proof that he 
f e l l a t work as a l l e g e d . 

The attending p h y s i c i a n r e l a t e d claimant's surgery and 
d i s a b i l i t y to con d i t i o n s r e s u l t i n g from the 1982 motor v e h i c l e 
a c c i d e n t and could r e l a t e them only as p o s s i b i l i t i e s with 
claimant's February 13, 1984, a l l e g e d a c c i d e n t . Claimant i s 
required to prove compensability of h i s c l a i m by a preponderance 
of the evidence, and a p o s s i b i l i t y of cau s a t i o n i s i n s u f f i c i e n t . 
We f i n d that claimant has f a i l e d to e s t a b l i s h that h i s d i s a b i l i t y 
and surgery a f t e r February 13, 1984 was work r e l a t e d . See Robert 
D. T u t t l e , 36 Van Natta 1687 (1984). 

ORDER 

The Referee's order dated August 29, 1984 i s reversed and the 
s e l f - i n s u r e d employer's d e n i a l of A p r i l 16, 1984 i s r e i n s t a t e d and 
affirmed. _ g 5 0_ 



DERONDO PETER SHOUP, C l a i m a n t , WCB 82-07171 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s J u l y 2 3 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF Corporation requests review of that p o r t i o n of 
Referee Menashe's order that awarded claimant's attorney a $1,500 
i n s u r e r p a i d fee for s e r v i c e s a t hearing i n securing a p e n a l t y for 
delay i n payment of temporary d i s a b i l i t y compensation. The i s s u e 
presented by SAIF i s the reasonableness of the amount of the 
attorney fee. SAIF concedes that claimant's attorney i s e n t i t l e d 
to a reasonable fee for having secured the penalty. ORS 
656.382(1). I t i s the amount of the fee awarded that SAIF 
p r o t e s t s . Claimant requests that an a d d i t i o n a l attorney fee be 
awarded on Board review for defending the Referee's attorney fee 
award. 

Attorney fees awarded or allowed by Referees or the Board are 
i n a l l c a s e s based upon the e f f o r t s of the attorney and the 
r e s u l t s obtained for the claimant. OAR 438-47-010(2). The 
d i s t i n c t i o n between allowing a fee and awarding a fee i s that the 
former i s paid out of claimant's increased compensation, while the 
l a t t e r i s paid by the employer/insurer i n a d d i t i o n to claimant's 
compensation. I n t h i s case, claimant's attorney was allowed a fee 
of 25% of claimant's increased permanent p a r t i a l d i s a b i l i t y 
compensation, not to exceed $2,000, as w e l l as having been awarded 
the $1,500 i n s u r e r paid fee for securing the penalty. The amount 
of the penalty was $1,335.27. 

Having reviewed the record and arguments, we conclude that a 
reasonable attorney fee, based upon the e f f o r t expended and r e s u l t 
obtained on the penalty i s s u e , i s $1,100, and claimant's attorney 
fee w i l l be adjusted accordingly. See Mobley v. SAIF, 58 Or App 
394, 396 (1982); Andrew Simer, 37 Van Natta 118, 120-21 (1985). 

Claimant a s s e r t s that the Board should award an a d d i t i o n a l 
i n s u r e r p a i d attorney fee for s e r v i c e s on Board review. Claimant 
has not c a l l e d our a t t e n t i o n to any s t a t u t o r y or other a u t h o r i t y 
upon which such an award can be based, and we have found none. 
See Harold L. Dotson, 37 Van Natta 759 (1985). An i n s u r e r paid 
attorney fee may only be awarded i n a case i n a procedural posture 
such as t h i s one, i . e . a request by the employer/insurer for Board 
review, i f the Board " f i n d s that the compensation awarded to a 
claimant should not be disallowed or reduced . . . ." ORS 
656.382(2). Claimant's compensation has never been an i s s u e on 
Board review i n t h i s case, and claimant has not argued that the 
attorney fee i n i s s u e i s "compensation." SAIF has e x p r e s s l y 
argued that the fee i s not compensation. We hold that an i n s u r e r 
paid attorney fee a s s o c i a t e d with a penalty under ORS 656.382(1) 
i s not compensation. Mobley v. SAIF, supra. See a l s o Candy J . 
Hess, 37 Van Natta 12 (1985); Robert G. Perkins, 36 Van Natta 1050 
TT984). 

ORDER 

The Referee's orders dated August 1, 1983 and August 17, 1983 
are modified to award claimant's attorney a reasonable attorney 
fee of $1,100 for securing a 25% penalty on unpaid temporary t o t a l 
d i s a b i l i t y b e n e f i t s , to be paid by the SAIF Corporation i n 
a d d i t i o n to and not out of claimant's compensation. I n a l l other 
r e s p e c t s , the Referee's order i s affirmed. ^ 
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ROBERT TUCKER, C l a i m a n t WCB 83-07215 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 3 , 1985 
Roberts', e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requests review of Referee Pferdner's order that 
affirmed the most recent Determination Order that awarded claimant 
5% (16°) unscheduled permanent p a r t i a l d i s a b i l i t y for i n j u r y to 
the low back and 10% (15°) scheduled permanent p a r t i a l d i s a b i l i t y 
for l o s s of use of the l e f t l e g ( t h i g h ) . Claimant's d i s a b i l i t y 
awards of record are 105% (336°) unscheduled (50% for a 
compensable h e a r t c o n d i t i o n and 55% for h i s low back and neck) and 
10% (15°) scheduled for the l e f t l e g . Claimant argues that he i s 
permanently and t o t a l l y d i s a b l e d . The i n s u r e r urges us to a f f i r m 
the Referee's order. 

Claimant was age 54 at the time of the hearing and had an 
eighth grade education with a GED obtained during v o c a t i o n a l 
r e t r a i n i n g . Claimant's various i n j u r i e s and s u r g e r i e s are w e l l 
documented i n the record. Claimant f i r s t i n j u r e d h i s back and 
neck i n February 1977. Dr. Danielson performed a foraminotomy and 
nerve root e x p l o r a t i o n a t L5 i n A p r i l 1977, at the time r u l i n g out 
f u s i o n . Claimant was found to have a grade I s p o n d y l o l y s t h e s i s of 
L5-S1. 

I n November of 1977 Dr. Danielson had r e l e a s e d claimant to 
attempt to perform h i s regular truck d r i v i n g d u t i e s , although he 
apparently had doubts as to whether claimant was med i c a l l y 
s t a t i o n a r y . P h y s i c i a n s employed by claimant's employer would not 
permit claimant to retu r n to h i s regular d u t i e s , however, because 
they f e l t he had an unstable back. I n February 1978 Dr. Danielson 
diagnosed a he r n i a t e d d i s c at C6-7, r e l a t e d to the e a r l i e r 
i n j u r y . Disagreement among t r e a t i n g and c o n s u l t i n g p h y s i c i a n s 
r e s u l t e d i n postponement of c e r v i c a l spine surgery. Claimant 
s t i l l had not had c e r v i c a l spine surgery when h i s c l a i m was c l o s e d 
by a September 5, 1978 Determination Order that granted an award 
of 160° for 50% unscheduled permanent p a r t i a l d i s a b i l i t y for 
i n j u r y to the low back and neck. On September 26, 1978 Dr. 
Kaesche r e l e a s e d claimant for modified work. Dr. Danielson s t i l l 
maintained that claimant had not y e t become medically s t a t i o n a r y , 
on the b a s i s of h i s untreated c e r v i c a l spine condition, but was 
w i l l i n g to allow claimant to attempt to r e t u r n to work. 
Claimant's employer, however, refused to permit claimant to resume 
h i s normal d u t i e s . Claimant has not been able to obtain a d r i v i n g 
job s i n c e . 

Dr. Danielson performed an a n t e r i o r c e r v i c a l discectomy and 
fu s i o n with b i l a t e r a l foraminotomies a t C6-7 i n February 1979. He 
de c l a r e d claimant to be medically s t a t i o n a r y i n J u l y 1979, and 
estimated that claimant had impairment as a r e s u l t of h i s neck 
c o n d i t i o n i n a d d i t i o n to that compensated by the e a r l i e r 
Determination Order. T h i s p a r t i c u l a r c laim was not again c l o s e d 
u n t i l J u l y 22, 1983, however. I n November 1979 claimant obtained 
employment as a concrete core t e s t e r with another employer. On 
November 28, 1979 claimant sustained an on-the-job myocardial 
i n f a r c t i o n , which was accepted by a d i f f e r e n t i n s u r e r . Claimant 
r e c e i v e d v o c a t i o n a l a s s i s t a n c e under the heart c l a i m during 1980 
and 1981 and was r e t r a i n e d i n typewriter r e p a i r . Claimant did 
not, however, complete that p o r t i o n of the program that would 
enable him to r e p a i r e l e c t r i c t y p e w r i t e r s . The hear t c l a i m was 
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c l o s e d by an A p r i l 1981 Determination Order that awarded no 
permanent d i s a b i l i t y . I n March 1982, a f t e r a hearing, Referee 
Pferdner awarded claimant 160° for 50% unscheduled permanent 
p a r t i a l d i s a b i l i t y for h i s c a r d i o v a s c u l a r c o n d i t i o n . At that 
point, claimant had r e c e i v e d combined awards of unscheduled 
permanent p a r t i a l d i s a b i l i t y equal to 100% of the "maximum" award. 

Pending c l o s u r e of the heart claim, claimant had a d d i t i o n a l 
problems with h i s back i n d i c a t i n g a worsening of the low back 
c o n d i t i o n . I n November 1981 claimant underwent a complete 
laminectomy of the p o s t e r i o r arch of L5 and a lumbosacral, 
p o s t e r o l a t e r a l s a c r a l t r a n s v e r s e process s p i n a l f u s i o n performed 
by Drs. Todd and Smith. I n s p i t e of t h i s r a t h e r extensive 
surgery, claimant continued to experience s i g n i f i c a n t low back and 
l e f t l e g r a d i c u l a r pain, l a r g e l y unrelieved by various therapy and 
mechanical back br a c e s . I n August 1982 the Orthopaedic 
Consultants examined claimant, noting evidence of a p o s s i b l e 
p s e u d a r t h r o s i s at the L4-5 l e v e l , and r a t i n g claimant's impairment 
as a r e s u l t of l o s s of lumbosacral f u n c t i o n i n the moderately 
severe category. The panel suspected some f u n c t i o n a l aspect to 
claimant's d i s a b i l i t y , but s p e c i f i c a l l y noted that there was no 
f u n c t i o n a l disturbance present during the examination. I n 
September 1982 Dr. Todd, one of claimant's t r e a t i n g surgeons, 
opined that claimant's condition had d e t e r i o r a t e d . He r e f e r r e d 
claimant to Dr. Smith, who found claimant's f u s i o n to be s o l i d , 
but recommended p h y s i c a l therapy. Dr. Todd then r e f e r r e d claimant 
to the William A. Callahan Center for D i s a b i l i t y Prevention. 

Claimant's experience at the Callahan Center was checkered. 
He entered the center December 2, 1982 and was discharged January 
25, 1983 for medical reasons which the record i n d i c a t e s was a 
Morton's neuroma i n h i s . r i g h t foot, apparently not connected to 
h i s compensable co n d i t i o n . He returned to the center February 22, 
1983 and was again discharged February 24, 1983. During t h i s 
second stay, claimant e v i d e n t l y refused to cooperate with what he 
viewed as u s e l e s s procedures and t e s t i n g . Claimant f e l t t h a t he 
was being counseled to l i e about h i s p h y s i c a l condition so that he 
could get work and that he was being t e s t e d to beyond h i s a b i l i t y 
to p h y s i c a l l y perform. Claimant, however, refused to d e c l i n e 
s e r v i c e s , according to Dr. Wise. I t i s apparent that claimant did 
not want to be a t the Callahan Center, and f e l t that there was 
l i t t l e or nothing the center could do for him. The c e n t e r ' s 
occupational t h e r a p i s t furnished a l i s t of s e v e r a l l i g h t duty jobs 
that he thought claimant should be able to perform. 

Claimant again was examined by Orthopaedic Consultants i n 
June 1983. The panel concluded that claimant's s p o n d y l o l y s t h e s i s 
had probably progressed to grade I I I and that h i s impairment 
continued to be moderately severe, but that he should be able to 
work as a typewriter r e p a i r e r . Dr. Todd agreed with the 
Consultants' diagnoses and impairment estimate, but disagreed that 
claimant could work i n typewriter r e p a i r , s t a t i n g that l i f t i n g a 
t y p e w r i t e r would "put [ c l a i m a n t ] out of commission." Dr. Todd 
f e l t that claimant could do sedentary work only. On J u l y 22, 1983 
claimant's back c l a i m was f i n a l l y r e c l o s e d by a Determination 
Order that granted an a d d i t i o n a l 16° for 5% unscheduled permanent 
p a r t i a l d i s a b i l i t y for i n j u r y to h i s back and 15° for 10% l o s s of 
use of the l e f t l e g . 

Claimant appealed from that Determination Order, contending 
i n the a l t e r n a t i v e that he i s e n t i t l e d to an award for permanent 
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t o t a l d i s a b i l i t y or that h i s unscheduled permanent p a r t i a l 
d i s a b i l i t y should be increased s u b s t a n t i a l l y . Because we conclude 
that claimant i s permanently and t o t a l l y d i s a b l e d , we do not 
address the question r a i s e d by claimant's a l t e r n a t e argument, i . e . 
whether a claimant can or should be compensated for l o s s of more 
than 100% of earning c a p a c i t y . But see American B u i l d i n g 
Maintenance v. McLees, 296 Or 772 (1984). 

ORS 656.206(1)(a) d e f i n e s permanent t o t a l d i s a b i l i t y a s : 
"[T]he l o s s , i n c l u d i n g p r e e x i s t i n g 
d i s a b i l i t y , of use or function of any 
scheduled or unscheduled p o r t i o n of the 
body which permanently i n c a p a c i t a t e s the 
worker from r e g u l a r l y performing work at a 
g a i n f u l and s u i t a b l e occupation. As used 
i n t h i s s e c t i o n , a s u i t a b l e occupation i s 
one which the worker has the a b i l i t y and 
the t r a i n i n g or experience to perform, or 
an occupation which the worker i s able to 
perform a f t e r r e h a b i l i t a t i o n . " 

ORS 656.206(3) provides t h a t : 

"The worker has the burden of proving 
permanent t o t a l d i s a b i l i t y s t a t u s and must 
e s t a b l i s h that the worker i s w i l l i n g to 
seek regular g a i n f u l employment and that 
the worker has made reasonable e f f o r t s to 
obtain such employment." 

T o t a l p h y s i c a l i n c a p a c i t y i s not required i n order to prove 
permanent t o t a l d i s a b i l i t y s t a t u s . A combination of p h y s i c a l 
impairment and s o c i a l and v o c a t i o n a l f a c t o r s can r e s u l t i n 
permanent t o t a l d i s a b i l i t y . Wilson v. Weyerhaeuser Co., 30 Or App 
403, 409 (1977). Where the evidence as a whole i n d i c a t e s that i t 
would be f u t i l e for a claimant to seek employment, the 
requirements of ORS 656.206(3) w i l l be deemed s a t i s f i e d . Butcher 
v. SAIF, 45 Or App 313, 318 (1980). The Board r e c e n t l y thoroughly 
analyzed the case law on the s o - c a l l e d "seek work" requirement i n 
George M. Turner, 37 Van Natta 531 (1985). There we concluded: 

"Based upon our review of the [case l a w ] , 
we conclude that the i n s u r e r i s mistaken i n 
i t s a s s e r t i o n that a claimant who i s not 
permanently and t o t a l l y d i s a b l e d on the 
b a s i s of medical f a c t o r s alone i s required, 
as a matter of law, to s a t i s f y the 
seek-work requirement of ORS 656.206(3). 
We b e l i e v e that the scope of the f u t i l i t y 
exception to the seek-work requirement must 
n e c e s s a r i l y be defined on a case-by-case 
b a s i s . As we p r e v i o u s l y held i n Dock A. 
P e r k i n s , [31 Van Natta 180 (1980)], a 
claimant may be so ' i n c a p a c i t a t e d , ' i n 
terms of the claimant's i n a b i l i t y to s e l l 
h i s or her s e r v i c e s i n a competitive labor 
market, as a r e s u l t of medical f a c t o r s and 
s o c i a l / v o c a t i o n a l f a c t o r s , as to be excused 
from the seek-work requirement. 
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"Even i f a claimant i s not completely 
excused from the s t a t u t o r y requirement, i t 
i s n e v e r t h e l e s s p o s s i b l e , given the 
evidence of the claimant's medical 
c o n d i t i o n and r e l e v a n t s o c i a l / v o c a t i o n a l 
f a c t o r s , that very minimal e f f o r t s to seek 
and obtain employment s a t i s f y the s t a t u t o r y 
requirement. Pournelie v. SAIF, 70 Or App 
56 (1984); Petersen v. SAIF, 52 Or App 731 
(1981)? see a l s o L i y e s a y v. SAIF, 55 Or App 
390 (1981). I n each case, the i n q u i r y i s 
what c o n s t i t u t e s 'reasonable e f f o r t s ' to 
obtain s u i t a b l e employment, considering the 
evidence of claimant's d i s a b i l i t y . 

" I n t h i s case, we f i n d that claimant i s not 
so s e v e r e l y d i s a b l e d , as a r e s u l t of h i s 
medical condition and p e r t i n e n t s o c i a l / 
v o c a t i o n a l f a c t o r s , to j u s t i f y the 
conclusion that he i s completely excused 
from the s t a t u t o r y seek-work requirement. 
We do f i n d , however, that claimant has 
e x h i b i t e d motivation to r e t u r n to the labor 
force s i n c e h i s i n d u s t r i a l i n j u r y , and that 
the e f f o r t s he has made to do so have been 
thwarted by h i s medical c o n d i t i o n . " 37 Van 
Natta at 537-38, emphasis i n o r i g i n a l . 

I n t h i s case, we f i n d that claimant s u f f e r s from moderately 
severe p h y s i c a l impairment based upon h i s back condition alone, 
and that he s u f f e r s , a l s o , from impairment based upon h i s h e a r t 
c o n d i t i o n and other, p r e e x i s t i n g , p h y s i c a l problems. However, 
even given claimant's s u b s t a n t i a l p h y s i c a l impairment, he i s not 
p h y s i c a l l y h e l p l e s s . He has attended every examination, 
assessment and t r a i n i n g program offered him and he has, i n f a c t , 
been r e t r a i n e d , but int o a f i e l d where he i s unable to s e l l h i s 
s e r v i c e s . We conclude that, notwithstanding the Referee having 
found claimant g u i l t y of having a "bad a t t i t u d e , " he has 
adequately demonstrated h i s w i l l i n g n e s s and motivation to reenter 
the work forc e , but has been unable to do so because of h i s 
" i n c a p a c i t a t i o n , " as we c l a r i f i e d the term i n George M. Turner, 
supra. We do not f i n d claimant excused from the requirements of 
ORS 656.206(3), but that h i s e f f o r t s have been s u f f i c i e n t , as a 
matter of f a c t , to s a t i s f y them. We f i n d that claimant i s 
e n t i t l e d to an award of permanent t o t a l d i s a b i l i t y . 

The standard for determining the e f f e c t i v e date of a 
r e t r o a c t i v e permanent t o t a l d i s a b i l i t y award i s "the e a r l i e s t date 
that claimant's permanent t o t a l d i s a b i l i t y i s proved to have 
e x i s t e d . " Morris v. Denny's, 53 Or App 863, 867 (1981). See a l s o 
Wilke v. SAIF, 49 Or App 427, 431 (1980). Although that date i s 
f r e q u e n t l y found to be the date on which a claimant was d e c l a r e d 
to be m e d i c a l l y s t a t i o n a r y , see, e.g., William B. Johnson, 36 Van 
Natta 98, 104 (1984), there i s no r u l e of law that r e q u i r e s such a 
f i n d i n g , see Michael R. Harman, 37 Van Natta 418 (1985); A l b e r t D. 
Richey, 36 Van Natta 1580, 1583 (1984). A f i n d i n g of the 
appropriate e f f e c t i v e date i s based upon a l l of the r e l e v a n t 
medical, s o c i a l and v o c a t i o n a l f a c t o r s . Morris v. Denny's, supra. 

We conclude that a l l of the r e l e v a n t medical and 
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s o c i a l / v o c a t i o n a l f a c t o r s combined to allow the l e g a l c o n c l u s i o n 
of permanent t o t a l d i s a b i l i t y as of the time that claimant l e f t 
the C a l l a h a n Center for the l a s t time. As of then, claimant's 
v o c a t i o n a l s t a t u s was f i n a l l y e s t a b l i s h e d as having no t r a i n i n g or 
experience to perform any employment that he had been t r a i n e d or 
r e t r a i n e d for or that he had the experience to perform. We do not 
speculate as to what future e f f o r t s may hold for claimant. 
Gettman v. SAIF, 289 Or 609 (1980) . Claimant's award w i l l be 
e f f e c t i v e February 24, 1983. The i n s u r e r s h a l l be authorized to 
o f f s e t a l l permanent p a r t i a l d i s a b i l i t y b e n e f i t s paid subsequent 
to February 24, 1983 against t h i s award. See P a c i f i c Motor 
Trucking v. Yeager, 64 Or App 28, 32 (1983V. ' 

ORDER 

The Referee's order dated February 13, 1984 i s modified to 
grant claimant an award for permanent t o t a l d i s a b i l i t y e f f e c t i v e 
February 24, 1983. The i n s u r e r i s authorized to o f f s e t a l l 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s paid subsequent to th a t date 
a g a i n s t the b e n e f i t s made payable by t h i s order. Claimant's 
attorney i s allowed a reasonable attorney fee of 25% of the 
incr e a s e d compensation awarded by t h i s order, not to exceed 
$3,000 , to be paid out of claimant's compensation and not i n 
a d d i t i o n t h e r e t o . 

MARY K. TURNER, C l a i m a n t WCB 83-04146 
Ackerman, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 3 , 1985 
D a n i e l DeNorch, D e f e n s e A t t o r n e y O r d e r D e n y i n g R e q u e s t t o Dis m i 

The Board has rec e i v e d the i n s u r e r ' s request to dis m i s s 
claimant's request for Board review on the ground that claimant 
has not f i l e d an a p p e l l a n t ' s b r i e f . 

There i s no requirement i n the workers' compensation law or 
the Board r u l e s that a b r i e f must be f i l e d by ap p e l l a n t or 
respondent before the Board w i l l review the ca s e . ORS 
6 5 6 . 2 9 5 ( 5 ) . While b r i e f s are a s i g n i f i c a n t a i d i n the review 
process, the f a i l u r e to f i l e a b r i e f i s not a ground for d i s m i s s a l 
of a request for review. The request for d i s m i s s a l hereby i s 
denied. 

I T I S SO ORDERED. 

ANTHONY A. BONO, C l a i m a n t WCB 80-11418 
G r e c o & E s c o b a r , C l a i m a n t ' s A t t o r n e y s J u l y 24, 1985 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s matter i s before the Board again a f t e r having been 
remanded to us by the Supreme Court, Bono v. SAIF, 298 Or 405 
(1984 ) , to determine whether claimant " l e f t work during the period 
from the date the cl a i m was f i l e d u n t i l the date [ c l a i m a n t ] was 
n o t i f i e d of i t s acceptance by employer." 298 Or at 410. Because 
we were unable to answer the question on the record before us, we 
remanded the case to the Hearings D i v i s i o n to take a d d i t i o n a l 
evidence. 

A hearing was convened June 19, 1985 before Referee L i p t o n . 
At that hearing, claimant s t i p u l a t e d that "he had no evidence to 
present on t h i s i s s u e and was therefore unable to prove that he 
had l e f t work on account of h i s compensable i n j u r y during the 
period August 26, 1980 through November 14, 1980." The question 
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whether claimant i s e n t i t l e d to " i n t e r i m " compensation under the 
r u l e announced i n Bono v. SAIF, supra, i s , t h e r e f o r e , answered i n 
the negative. 

There remains the matter of a penalty and attorney fee to be 
a s s e s s e d a g a i n s t the SAIF Corporation for having not accepted or 
denied claimant's c l a i m w i t h i n 60 days. ORS 656.262(6), ( 1 0 ) ; 
656.382. The Court of Appeals found that a penalty should be 
as s e s s e d , Bono v. SAIF, 66 Or App 138, 143 (1983), and the Supreme 
Court l e f t undisturbed that p o r t i o n of the c o u r t ' s d e c i s i o n , 298 
Or at 411. I n Harold A. L e s t e r , 37 Van Natta 745 (1985), we 
r e c e n t l y concluded that when an a p p e l l a t e c o u r t ' s mandate orders 
us i n general terms to determine a penalty, we w i l l do so i n l i g h t 
of e x i s t i n g law governing the a c t u a l assessment of p e n a l t i e s . 
E x i s t i n g law, as i n t e r p r e t e d by our d e c i s i o n i n L e s t e r , supra, i s 
that i n order for a penalty to a c t u a l l y be assessed, there must 
have been an amount due and unpaid, e i t h e r a t the time the conduct 
being p e n a l i z e d occurred or at the time of the hearing. See a l s o 
EBI Companies y. Thomas, 66 Or App 105, 111 (1983). 

Although claimant concedes that he i s unable to prove that 
there was ever any "i n t e r i m " compensation due and unpaid, he 
a s s e r t s t hat there were medical b i l l s that were not paid, and that 
these unpaid medical b i l l s are "amounts then due" upon which to 
a s s e s s a penalty. At the time of the offending conduct i n t h i s 
case, August through November, 1980, ORS 656.262(6) d i d not exempt 
medical b e n e f i t s from payment during the i n t e r v a l between the 
submission of a claim and i t s acceptance or d e n i a l . I n Whitman v. 
I n d u s t r i a l Indemnity, 73 Or App 73, 76-77 (1985), the court 
concluded that, even a f t e r the amendment of ORS 656.262(6) i n 1981 
to exempt medical b e n e f i t s from payment during that i n t e r v a l , 
f a i l u r e to pay medical b e n e f i t s a f t e r the e x p i r a t i o n of 60 days 
was p a r t and p a r c e l of "unreasonable delay" for the purposes of 
ORS 656.262(10), and were "amounts then due" upon which a penalty 
could be q u a n t i f i e d . 

Claimant a s s e r t s that the i s s u e of the unpaid medical b i l l 
was r a i s e d a t each l e v e l of l i t i g a t i o n i n t h i s c l a i m . Claimant 
has not, however, pointed out to us where i n the record the i s s u e 
was r a i s e d . We have found a b r i e f reference i n the t r a n s c r i p t of 
the January 12, 1982 hearing to a b i l l submitted to SAIF by Dr. 
Wolansky. From the context of the statements of counsel, i t 
appears to us that the b i l l had not been paid as of the day of the 
h e a r i n g . SAIF's attorney represented that information had been 
sought from Dr. Wolansky as to the nature and times of treatments 
so that the b i l l could be audited for payment, and that as of the 
hearing, Dr. Wolansky had not responded. Neither party appeared, 
from what i s r e f l e c t e d by the t r a n s c r i p t , to have attached much 
s i g n i f i c a n c e to the b i l l or the f a c t , i f i t was a f a c t , that the 
b i l l had not been p a i d . We have searched the record thoroughly 
and have found no other reference to Dr. Wolansky's b i l l between 
the time of the f i r s t hearing and the hearing before Referee 
L i p t o n on June 19, 1985. 

Claimant now urges us to demand that SAIF produce i t s copy of 
the b i l l for us to consider. We assume that SAIF would not o b j e c t 
to producing the b i l l , however, we are without a u t h o r i t y to 
consider i t . ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41, 45 
(1983); Muffett v. SAIF, 58 Or App 684, 687 (1982). I n the 
a l t e r n a t i v e , claimant asks us to again remand t h i s matter to the 
Hearings D i v i s i o n to take evidence r e l a t i n g to the unpaid medical 
b i l l . ORS 656.295(5) a u t h o r i z e s us to remand a matter, " [ I ] f the 
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board determines that a case has been improperly, incompletely or 
otherwise i n s u f f i c i e n t l y developed or heard by the r e f e r e e . . . ." 

__In Robert A. Barnett, 31 Van Natta 172, 173 (1981), a f f ' d 
mem^Barnett v. Tillamook Co. Cremery Assoc., 59 Or App 133 
(1982), we s t a t e d t h a t , "To merit remand i t must be c l e a r l y shown 
that m a t e r i a l evidence was not obtainable with due d i l i g e n c e 
before the hearing." See a l s o D e l f i n a P. Lopez, 37 Van Natta 164, 
170-71 (1985); Myrtle E. York, 36 Van Natta 23, 24 (1984). 
V i r t u a l l y the only thing we know for c e r t a i n about the phantom 
medical b i l l i s that i t was c e r t a i n l y i n e x i s t e n c e and almost 
c e r t a i n l y e a s i l y obtainable with due d i l i g e n c e before the 
h e a r i n g . Claimant's request for a f u r t h e r remand i s denied. 

There i s i n s u f f i c i e n t evidence to preponderate i n favor of a 
f i n d i n g of f a c t that there were "amounts then due" at any r e l e v a n t 
time to allow us to quantify a penalty. We are mindful of the 
f a c t that both a p p e l l a t e courts have concluded that a penalty i s 
appropriate, however, ORS 656.262(10) only permits the a c t u a l 
imposition of a penalty as a percentage of "amounts then due." 
See Whitman v. I n d u s t r i a l Indemnity, supra; EBI Companies y. 
Thomas, supra. Cf. ORS 656.268(3); 656.382(TH I t f ollows that, 
s i n c e no penalty may be assessed, no attorney fee may be awarded. 
Whitman v. I n d u s t r i a l Indemnity, supra; P a r r e l W. Carr, 36 Van 
Natta 16, 17 (1984). 

Claimant being e n t i t l e d to no a f f i r m a t i v e r e l i e f , t h i s case 
i s dismissed, 

I T I S SO ORDERED. 
KENNETH L . BOORAS, C l a i m a n t WCB 83 - 1 1 0 0 9 , 8 3 - 1 1 0 0 8 & 82-09693 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J u l y 24, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Marcus K. Ward, A t t o r n e y 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF Corporation requests review of that p o r t i o n of 
Referee F o s t e r ' s order which s e t aside i t s d e n i a l of claimant's 
back i n j u r y aggravation c l a i m . I n the a l t e r n a t i v e , SAIF asks the 
Board to f i n d that claimant was medically s t a t i o n a r y on June 9, 
1983 and a u t h o r i z e an o f f s e t of i n t e r i m compensation paid pending 
d e n i a l as an overpayment of temporary time l o s s compensation. The 
i s s u e s on review are aggravation and allowing an o f f s e t for 
overpaid i n t e r i m compensation. 

Claimant was f i r s t i n j u r e d on November 25, 1977 when he 
l i f t e d a garbage can. He s u f f e r e d a lumbosacral s t r a i n . He 
improved under c o n s e r v a t i v e treatment and returned to work. On 
January 19, 1978 he s u f f e r e d a new i n j u r y to the same p a r t of h i s 
body i n the same way. His doctor continued c o n s e r v a t i v e treatment 
and claimant was r e f e r r e d to the Callahan Center for e v a l u a t i o n 
and r e h a b i l i t a t i o n . I t was recommended that claimant l i m i t h i s 
l i f t i n g to 50 pounds and that he be r e f e r r e d for v o c a t i o n a l 
r e h a b i l i t a t i o n i n a l e s s strenuous occupation. His c l a i m was 
c l o s e d by Determination Order dated September 12, 1978 which 
awarded 16° for 5% unscheduled permanent p a r t i a l d i s a b i l i t y . 

Claimant was examined by Dr. Chiapuzio i n October 1978 and 
February 1979. Dr. Chiapuzio found questionable weakness of the 
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d o r s i f l e x o r muscles to the toes of the l e f t foot as compared to 
the r i g h t foot. At the October 1978 examination, he found that 
the extensor h a l l u c i s longus muscle was w i t h i n normal l i m i t s , but 
i t was questionably weak a t the February 1979 exam. I n November 
1978 Dr. Serbu examined claimant and recommended a myelogram, 
whi&h claimant d e c l i n e d . 

I n December 1978 Dr. T s a i examined claimant and found 
weakness of the extensor h a l l u c i s longus muscle on the l e f t and no 
weakened d o r s i f l e x i o n of the toes of the l e f t foot. He diagnosed 
a probable d i s c p r o t r u s i o n at L4-5 as the cause of claimant's 
complaints and recommended no f u r t h e r t e s t i n g and that claimant 
continue c o n s e r v a t i v e treatment. 

By s t i p u l a t i o n dated January 24, 1979 claimant was awarded 
56° for 17.5% unscheduled permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n 
to the Determination Order award. 

Claimant worked as a car salesman and a s e c u r i t y guard i n the 
year s that followed the s t i p u l a t i o n . While working as a s e c u r i t y 
guard he noticed pain, weakness, and numbness that he a t t r i b u t e d 
to h i s o r i g i n a l back i n j u r y . He claimed aggravation of h i s back 
i n j u r y on October 21, 1982. 

Dr. T s a i examined claimant on February 8, 1983. He observed 
weakness of the extensor h a l l u c i s longus muscle and d o r s i f l e x o r 
muscles on the l e f t s i d e and diagnosed r a d i c u l a r i r r i t a t i o n of the 
L5 nerve root. He obtained a CT scan which showed a c e n t r a l bulge 
of the L4-5 d i s c . Dr. T s a i reported that claimant was pleased to 
have h i s problem diagnosed but that claimant had no d e s i r e for 
treatment. On June 9, 1983 Dr. T s a i opined that claimant was 
medically s t a t i o n a r y and that no treatment was of f e r e d to claimant 
other than p a l l i a t i v e care to enable him to continue with h i s 
a c t i v i t i e s . 

Claimant t e s t i f i e d that h i s pain stayed about the same while 
walking e x t e n s i v e l y as a s e c u r i t y guard, although there were 
b e t t e r and worse days. He developed numbness i n h i s l e f t l e g that 
he had not had before. He was working more than f u l l time as a 
p a i n t e r a t the time of hearing and t w i s t i n g or turning caused h i s 
back to h u r t . 

SAIF concedes that claimant i s e n t i t l e d to continuing medical 
treatment for h i s back condition pursuant to ORS 656.245, but 
argues that claimant's condition has not worsened s i n c e the l a s t 
arrangement of compensation i n January 1979. 

We note that claimant has no d e s i r e for c u r a t i v e treatment 
and none has been recommended. We f i n d that claimant's c o n d i t i o n 
f l u c t u a t e s somewhat, as i l l u s t r a t e d by h i s testimony and the 
examination f i n d i n g s between October 1978 and February 1979, and 
that the p h y s i c a l examinations are c o n s i s t e n t with claimant's 
awards for 22.5% unscheduled d i s a b i l i t y . Claimant's condition was 
diagnosed i n 1978 as a protruded d i s c a t L4-5 and the same 
condition was diagnosed with more c e r t a i n t y i n 1983. Claimant had 
the same symptom complex i n 1983 that he did i n 1978. Dr. T s a i 
concluded that claimant's condition had worsened, but h i s 
examination f i n d i n g s and claimant's d e s c r i p t i o n of h i s problems do 
not support that c o n c l u s i o n . Claimant b e l i e v e d that h i s c o n d i t i o n 
had worsened, but h i s complaints had not changed nor did he d e s i r e 
treatment. We f i n d that claimant, who has a h i s t o r y of a 

-959-



protruded d i s c c o n d i t i o n causing chronic pain c h a r a c t e r i z e d by 
p e r i o d i c temporary exacerbations and remissions, has not shown by 
a preponderance of the evidence that h i s c o n d i t i o n has worsened. 
Hutchinson v. L o u i s i a n a - P a c i f i c , 67 Or App 577, rev, den. (1984); 
B i l l y Joe Jones, 36 Van Natta 1230 (1984). 

The c l a i m was s t i l l i n deferred s t a t u s when Dr. T s a i opined 
that claimant was medically s t a t i o n a r y on June 9, 1983. SAIF p a i d 
temporary d i s a b i l i t y compensation to claimant through June 23, 
1983, when i t denied the c l a i m . SAIF requested a u t h o r i z a t i o n to 
o f f s e t d i s a b i l i t y compensation paid a f t e r the medically s t a t i o n a r y 
date. We f i n d t h a t the d i s a b i l i t y compensation paid to claimant 
was i n t e r i m compensation paid pending d e n i a l . SAIF delayed i t s 
d e n i a l d e c i s i o n long past the 60 days allowed by s t a t u t e , but paid 
i n t e r i m compensation, therefore, there are no p e n a l t i e s due 
claimant for unreasonable delay. EBI Companies v. Thomas, 66 Or 
App 105 (1983); c f ^ Harold A. L e s t e r , 36 Van Natta 745 (June 27, 
1985) (amount reasonably due claimant unreasonably delayed merits 
penalty i n s p i t e of cure at time of h e a r i n g ) . I n t e r i m 
compensation was due u n t i l the date of the d e n i a l and no o f f s e t of 
any amount due as i n t e r i m compensaton i s allowed. Jones v. 
Emanuel H o s p i t a l , 280 Or 147 (1977); c f . Anna M. Scheidemantel, 35 
Van Natta 740 (1983), rev'd on other grounds, 70 Or App 552 (1984) 
( d i s a b i l i t y compensation awarded from date of n o t i c e of c l a i m 
u n t i l r e l e a s e d to r e t u r n to regular work before date of d e n i a l ) . 
Therefore, no o f f s e t of compensation paid a f t e r the date when Dr. 
T s a i reported claimant was medically s t a t i o n a r y w i l l be allowed. 

ORDER 

The Referee's order dated September 19, 1984 i s r e v e r s e d . 
SAIF's d e n i a l dated June 23, 1983 i s r e i n s t a t e d . For p r e v a i l i n g 
on the i s s u e of an o f f s e t for overpaid i n t e r i m compensation, 
claimant's attorney i s awarded $300 for s e r v i c e s on Board review, 
to be paid by the SAIF Corporation. 

JAMES T. HARVEY, C l a i m a n t WCB 84-03508 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y J u l y 24, 1985 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Nichols' order which, i n 
e f f e c t , upheld the s e l f - i n s u r e d employer's de f a c t o d e n i a l of 
claimant's aggravation claim; found that claimant had f a i l e d to 
present the employer with medical v e r i f i c a t i o n of i n a b i l i t y to 
work as a r e s u l t of a worsened i n j u r y - r e l a t e d c o ndition and, 
t h e r e f o r e , h e l d that i n t e r i m compensation was not due and a 
p e n a l t y / a t t o r n e y ' s fee was n e i t h e r warranted nor authorized; and 
f a i l e d to award claimant compensation for an unscheduled 
d i s a b i l i t y i n connection with h i s compensable hand/arm i n j u r y . I n 
a d d i t i o n , the Referee refused to impose a penalty/attorney's fee 
for the employer's a l l e g e d f a i l u r e to provide claimant with 
v o c a t i o n a l a s s i s t a n c e , s p e c i f i c a l l y an authorized t r a i n i n g 
program, i n a timely manner. I n t h i s regard, the Referee 
concluded t h a t n e i t h e r the employer's a c t i o n s nor the conduct of 
the F i e l d S e r v i c e s D i v i s i o n of the Workers' Compensation 
Department warranted imposition of a penalty/attorney's fee. The 
i s s u e s r a i s e d by claimant on review r e l a t e to the compensability 
of h i s aggravation claim; entitlement to i n t e r i m compensation, 
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claim? p e n a l t i e s and attorney fees r e l a t i v e to the v o c a t i o n a l 
a s s i s t a n c e i s s u e ; and entitlement to an award for unscheduled 
d i s a b i l i t y . 

We a f f i r m and adopt the p o r t i o n s of the Referee's order 
r e l a t i v e to the i s s u e s of i n t e r i m compensation, p e n a l t i e s and 
attorney f e e s i n connection with the aggravation c l a i m . We a f f i r m 
the remaining p o r t i o n s of the Referee's order with the following 
a d d i t i o n a l comments. 

-_The evidence does not support the conclusion that claimant's 
orthopedic problem worsened any time subsequent to the l a s t award 
or arrangement of compensation i n t h i s case, a November 1983 
s t i p u l a t i o n . Claimant contends that he s u f f e r s a p s y c h o l o g i c a l 
c o n d i t i o n which has worsened and which warrants claim reopening 
pursuant to the aggravation s t a t u t e . I n support of t h i s 
contention, claimant r e l i e s on the Orthopaedic Consultants June 1, 
1984 report, which s t a t e s a diagnosis (one of four) of severe 
f u n c t i o n a l overlay, and a subsequent statement from Dr. Grewe, 
claimant's attending neurosurgeon, that, " P s y c h o l o g i c a l l y I think 
[ c l a i m a n t ] i s worse . . . . " 

Dr. Grewe's statement i s obviously a reference to claimant's 
f r u s t r a t i o n , which he was experiencing as a r e s u l t of h i s 
i n a b i l i t y to obtain g a i n f u l employment e i t h e r through h i s own 
e f f o r t s or with v o c a t i o n a l a s s i s t a n c e . T h i s i s not a p h y s i c i a n ' s 
statement of a worsened condition i n the sense contemplated by ORS 
656.273. Although the Consultants diagnosed severe f u n c t i o n a l 
overlay, t h e i r report a l s o s t a t e s : 

" I t i s [ o u r ] f e e l i n g that he has a 
psychophysiological musculoskeletal 
r e a c t i o n of a conversion type and has 
become ingrained s i n c e the o r i g i n a l i n j u r y 
and w i l l be most d i f f i c u l t to t r e a t . T h i s , 
however, would have to be confirmed by a 
p s y c h i a t r i s t , s i n c e [we] did not have the 
advantage of seeing him p r i o r to t h i s one 
time. 

" I n any event, from a 
neurological/orthopedic standpoint, h i s 
symptom complex cannot be explained from 
h i s s u b j e c t i v e complaints." 

Claimant subsequently was examined and evaluated by Dr. Parvaresh, 
a p s y c h i a t r i s t . I t was h i s opinion that, "[U]sing DSM I I I 
g u i d e l i n e s , t h i s i s a t y p i c a l case of p s y c h o l o g i c a l f a c t o r 
a f f e c t i n g p h y s i c a l c o n d i t i o n . " Dr. Parvaresh a l s o observed, "a 
good d e a l of i n c o n s i s t e n c y i n what he r e a l l y does and what he 
s t a t e s i n terms of l i m i t a t i o n and i n a b i l i t y to do." He found no 
o b j e c t i v e p s y c h i a t r i c permanent d i s a b i l i t y a t t r i b u t a b l e to 
claimant's accepted i n j u r y . Furthermore, Dr. Parvaresh s t a t e d : 

"He may have had anxiety tension, periods 
of depression i n the past but these as a 
r u l e are b a s i c a l l y n e u r o t i c i n nature 
c a l l e d a t the Pain Center 'dysthymic 
r e a c t i o n ' and do not appear at t h i s time to 
be of that nature or g r a v i t y to cause any 
permanent d i s a b i l i t y . " 
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Dr. Parvaresh was of the opinion t h a t i f claimant's c o n d i t i o n was 
"o r t h o p e d i c a l l y s t a t i o n a r y , " then c l a i m c l o s u r e was i n order. 

Dr. Parvaresh's impression that " t h i s i s a t y p i c a l case of 
p s y c h o l o g i c a l f a c t o r a f f e c t i n g p h y s i c a l c o n d i t i o n " i s c o n s i s t e n t 
with the Consultants' secondary d i a g n o s i s of a post-traumatic 
c h r o n i c p a i n syndrome of claimant's r i g h t arm and hand. The 
Consultants b e l i e v e d that t h i s c q n d i t i o n might be amenable to 
p s y c h i a t r i c treatment but deferred t h i s judgment to a 
p s y c h i a t r i s t . We understand Dr. Parvaresh's opinion to be th a t 
p s y c h o l o g i c a l / p s y c h i a t r i c i n t e r v e n t i o n i s not p r e s e n t l y 
warranted. We are unable to conclude that claimant's 
i n j u r y - r e l a t e d c ondition has worsened s i n c e the l a s t award or 
arrangement of compensation h e r e i n . ORS 656.273(7). 

With regard to the i s s u e s concerning unscheduled d i s a b i l i t y , 
claimant contends that he i s e n t i t l e d to such an award because he 
s u f f e r s e i t h e r shoulder impairment or a d i s a b l i n g p s y c h o l o g i c a l 
c o n d i t i o n . Concerning the l a t t e r , there i s a p a u c i t y of evidence 
to support an award for p s y c h o l o g i c a l d i s a b i l i t y . There may be a 
p s y c h o l o g i c a l component to claimant's chronic p a i n syndrome; 
however, claim a n t ' s d i s a b i l i t y i s l i m i t e d to h i s r i g h t upper 
extremity. There i s no evidence to support a separate, 
unscheduled award for a p s y c h o l o g i c a l d i s a b i l i t y . C a r l L. Smith, 
35 Van Natta 1294 (1983); J u l i a I . Hicks, 33 Van Natta 497 (1981), 
a f f ' d mem 57 Or App 838 (1982); Joseph Needham, 32 Van Natta 63 
(1981). 

Claimant contends that he i s e n t i t l e d to an unscheduled award 
based upon a l l e g e d r i g h t shoulder impairment. The Referee found 
"no medical evidence to support the claimant's contention that h i s 
shoulder i s involved i n t h i s i n j u r y , " which was an i n j u r y to the 
hand. Claimant p r e s e n t l y has a permanent d i s a b i l i t y award for 
l o s s of use of h i s e n t i r e arm, and he contends that the d i s a b i l i t y 
has spread i n t o h i s shoulder. I n support of t h i s contention, 
claimant r e l i e s upon h i s and other l a y testimony concerning 
l i m i t a t i o n s and pain of h i s r i g h t shoulder. I n add i t i o n , Dr. 
Grewe, claimant's attending p h y s i c i a n , i n d i c a t e d i n a J u l y 1983 
o f f i c e note that claimant's shoulder, " i s a l i t t l e s t i f f as a 
r e s u l t of h i s arm symptoms and some a s s o c i a t e d d i s u s e of the 
shoulder," but that, "the measurable function i s n e a r l y normal." 
Dr. Grewe l a t e r i n d i c a t e d i n a report to claimant's attorney that 
claimant s u f f e r e d minimal (1 to 10%) shoulder impairment as a 
r e s u l t of h i s i n d u s t r i a l i n j u r y . 

Assuming that claimant, i n f a c t , p r e s e n t l y s u f f e r s impairment 
of n"is r i g h t shoulder as a r e s u l t of h i s i n d u s t r i a l i n j u r y , we 
f i n d t hat the record f a i l s to e s t a b l i s h entitlement to a separate 
award for unscheduled d i s a b i l i t y under the c r i t e r i a e s t a b l i s h e d by 
Woodman v. G e o r g i a - P a c i f i e , 289 Or 551 (1980). See a l s o Donald 
Woodman, 34 Van Natta 178 (1982). 

The only remaining i s s u e that warrants d i s c u s s i o n i s 
claimant's argument that a penalty/attorney's fee should be 
imposed for the employer's f a i l u r e to provide claimant with 
appropriate v o c a t i o n a l a s s i s t a n c e i n a more timely f a s h i o n . I f we 
were to r u l e on the merits of t h i s i s s u e , we would agree with the 
Referee's f i n d i n g , which i s contrary to claimant's p o s i t i o n . 
However, as we held i n J o e l I . H a r r i s , 36 Van Natta 829, 840 
(1984), a f f ' d mem. 72 Or App 591 (198~5), t h i s Board l a c k s 
j u r i s d i c t i o n to impose a penalty even i n ins t a n c e s where i t 
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appears that an employer/insurer unreasonably delayed an i n j u r e d 
worker's r e f e r r a l for v o c a t i o n a l a s s i s t a n c e . That reasoning 
a p p l i e s e q u a l l y to s i t u a t i o n s i n which the employer/insurer i s 
d i r e c t l y r e s p o n s i b l e for p r o v i s i o n of v o c a t i o n a l a s s i s t a n c e . The 
a u t h o r i t y to impose a penalty i n such s i t u a t i o n s i s vested i n the 
D i r e c t o r of the Workers' Compensation Department. ORS 656.745; 
OAR 436-61-981; see ORS 656.728(1) ( e f f . J u l y 1, 1984). 

ORDER 

The Referee's order dated October 15, 1984 i s affirmed. 

MICHAEL J . MOBLEY, C l a i m a n t WCB 84-05293 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J u l y 24, 1985 
B r i a n L. Pocock, D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members Lewis and F e r r i s . 

The s e l f - i n s u r e d employer requests review of Referee Daron's 
order which awarded claimant i n t e r i m compensation from October 17, 
1983 through and i n c l u d i n g A p r i l 19, 1984; imposed a p e n a l t y equal 
to 25% of the i n t e r i m compensation for the employer's unreasonable 
claims processing, and an a s s o c i a t e d attorney's fee of $500; and 
awarded claimant's attorney $1,250 as a reasonable attorney's fee 
for p r e v a i l i n g on t h i s denied c l a i m . The employer p r o t e s t s the 
Referee's imposition of a penalty/attorney's fee and takes i s s u e 
with the amount of i n t e r i m compensation awarded, as w e l l as the 
attorney's fee for p r e v a i l i n g on t h i s denied claim. 

With regard to the period for which the Referee awarded 
i n t e r i m compensation, claimant e s s e n t i a l l y concedes that he i s 
e n t i t l e d to i n t e r i m compensation only for the days that he 
a c t u a l l y did not work as a r e s u l t of h i s i n d u s t r i a l i n j u r y . Bono 
v. SAIF, 298 Or 405 (1984) (decided subsequent to the R e f e r e e T " 
o r d e r ) . Thus we modify t h i s p o r t i o n of the Referee's order. 

With regard to the i s s u e of p e n a l t i e s / a t t o r n e y fees and the 
employer's a l l e g e d l y unreasonable claims processing, we agree with 
the Referee's r a t i o n a l e and imposition of the maximum pe n a l t y 
a l l o w a b l e . Thus, we a f f i r m that p o r t i o n of h i s order imposing a 
penalty equal to 25% of the i n t e r i m compensation "then due." 
However, having reduced the amount of compensation "then due," 
which r e s u l t s i n a s u b s t a n t i a l reduction i n the penalty payable to 
claimant, we deem i t appropriate to reduce the corresponding 
attorney's fee. Attorney fees a s s o c i a t e d with a penalty are 
imposed, i n s i g n i f i c a n t p a r t , as a measure of the r e l a t i v e 
unreasonableness of an employer/insurer's claims processing 
a c t i o n . William H. McCall, 35 Van Natta 1200 (1983). The b e n e f i t 
which accrues to the claimant as a r e s u l t of h i s attorney's 
e f f o r t s , however, i s a l s o a f a c t o r to be considered i n a s s e s s i n g 
the amount of the attorney's fee. I n c o n s i d e r a t i o n of these 
f a c t o r s , we b e l i e v e that $200 i s an appropriate fee pursuant to 
ORS 656.382(1). 

On the question of the amount of the fee awarded for 
p r e v a i l i n g on a denied claim, ORS 656.386(1), we agree with the 
employer that the Referee's award i s e x c e s s i v e . Approximately one 
week before the hearing, counsel for the employer i n d i c a t e d to one 
of claimant's attorneys that the compensability of claimant's 
i n j u r y would probably be conceded at the hearing. Understandably, 
i n the absence of any w r i t t e n confirmation of t h i s t e n t a t i v e 
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agreement, clai m a n t ' s attorney came to the hearing prepared to 
present evidence on the compensability i s s u e s r a i s e d by the 
employer's d e n i a l . At the hearing, the p a r t i e s s t i p u l a t e d to the 
compensability of claimant's i n j u r y , which s t i p u l a t i o n was 
incorporated i n the Referee's order. Claimant's attorney 
t e s t i f i e d to the e f f o r t s expended i n claimant's behalf p r i o r to 
the h e a r i n g . He was not, however, able to d e t a i l the number of 
hours spent i n representing claimant. Considering counsel's sworn 
testimony and the circumstances leading up to the employer's 
voluntary acceptance of t h i s claim, we f i n d that $600 i s a 
reasonable attorney's f e e . 

ORDER 

The Referee's order dated October 25, 1984 i s modified. I n 
l i e u of the Referee's award of in t e r i m compensation, claimant i s 
awarded temporary t o t a l d i s a b i l i t y from October 17, 1983, through 
and i n c l u d i n g October 28, 1983. I n l i e u of the penalty and 
a s s o c i a t e d attorney's fee imposed by the Referee, the employer 
s h a l l pay claimant a sum equal to 25% of the a f o r e s a i d temporary 
t o t a l d i s a b i l i t y , and claimant's attorney s h a l l be paid $200. I n 
l i e u of the att o r n e y ' s fee awarded by the Referee for s e r v i c e s 
rendered i n p r e v a i l i n g on the employer's d e n i a l , claimant's 
attorney s h a l l be paid $600 as a reasonable attorney's f e e . 

TIMOTHY R. PUDERBAUGH, C l a i m a n t WCB 84-07461 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 24, 1985 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r requests review of Referee Tuhy's order which s e t 
as i d e i t s d e n i a l of claimant's i n j u r y c l a i m . The i s s u e i s whether 
claimant's r i g h t knee i n j u r y , which he sustained during a s o f t b a l l 
game while p l a y i n g on the employer-sponsored team, arose out of 
and i n the course of h i s employment as a h o s p i t a l o r d e r l y . We 
r e v e r s e . 

The f a c t s are e s s e n t i a l l y undisputed. Claimant worked as a 
tra n s p o r t o r d e r l y for Woodland Park H o s p i t a l , a job he had 
performed for f i v e years preceding t h i s i n j u r y . His reg u l a r work 
hours were between 8:00 o'clock a.m. and approximately 11:30 a.m. 
He was on c a l l , however, for approximately 67 hours per week on 
the average. While on c a l l , he was paid $1.50 per hour. 

On the evening of May 8, 1984, somewhere between 6:15 and 
7:15 p.m., while p l a y i n g s o f t b a l l on the company-sponsored team, 
claimant i n j u r e d h i s r i g h t knee when he jumped onto second base 
and h i s l e g gave way. The following day he was t r e a t e d a t the 
Woodland Park emergency room, where a r i g h t knee s p r a i n was 
diagnosed. He f i l e d a workers' compensation c l a i m with the 
employer, and the employer's i n s u r e r promptly denied on the b a s i s 
that h i s i n j u r y d id not a r i s e out of and i n the course of h i s 
employment. 

The game was the f i r s t i n a s e r i e s of 15 scheduled weekly 
games. Claimant was on c a l l during the game, and he was wearing a 
paging device to respond i n the event he was c a l l e d to work. 
Claimant t e s t i f i e d that h i s a c t u a l working hours during A p r i l and 
May of 1984 averaged approximately 15 hours per week, and that he 
was on c a l l seven-and-a-half hours per day a f t e r h i s r e g u l a r l y 
scheduled hours. The s o f t b a l l game was not being played during 
claimant's r e g u l a r l y scheduled work hours for that day. 
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The h o s p i t a l had sponsored a s o f t b a l l team for approximately 
s i x y e a r s . I t paid the sponsorship or entry fee, which for the 
1984 season was approximately $400. The h o s p i t a l a l s o supplied 
f i v e or s i x bats and s o f t b a l l s . The p l a y e r s purchased t h e i r own 
h a t s , j e r s e y s , pants and gloves. The name of the h o s p i t a l was 
p r i n t e d on the j e r s e y s , which was at the h o s p i t a l ' s request. I n 
previous years the h o s p i t a l had provided uniforms; however, the 
expense e v e n t u a l l y became too s u b s t a n t i a l . The team was p a r t of a 
county league. The team had p r e v i o u s l y been p a r t of a c i t y 
league, during which time the h o s p i t a l had allowed the team 
p l a y e r s to use a van i n order to t r a v e l to the games. The p l a y e r s 
were r e s p o n s i b l e for providing t h e i r own t r a n s p o r t a t i o n to and 
from the games. 

The team was composed not only of employes of the h o s p i t a l , 
but other i n d i v i d u a l s as w e l l , such as f r i e n d s of the employes. 
Claimant t e s t i f i e d that approximately 60 percent of the team was 
composed of employes, and 40 percent were non-employes. 

Employe p a r t i c i p a t i o n was not required i n any of the games. 
Claimant had assumed the r e s p o n s i b i l i t y of coaching the team; 
the r e f o r e , he f e l t that he should be i n attendance at games. 
Employes g e n e r a l l y were allowed to leave work e a r l y , i f requested, 
to go p l a y s o f t b a l l ; however, as with absences for other personal 
reasons, they were expected to make up the time. 

Supervisory personnel were known to play on the team. 
Attendance records for the s o f t b a l l games and p r a c t i c e s were never 
taken. Neither the games nor the p r a c t i c e s ever took p l a c e on the 
employer's premises. 

The b u l l e t i n board i n the h o s p i t a l c a f e t e r i a was used to post 
the s o f t b a l l team schedule, and sign-up sheets for the games were 
posted around the h o s p i t a l . The h o s p i t a l newsletter u s u a l l y 
mentioned something about signing up for the games or score 
r e s u l t s . Claimant used the h o s p i t a l copy machine for 
s o f t b a l l - r e l a t e d needs, such as schedules for the p l a y e r s . There 
was no r e g u l a t i o n or c o n t r o l of the use of the employer's copy 
machines, and they were frequently and commonly used by the 
employes for various personal reasons. 

Claimant t e s t i f i e d that s o f t b a l l was a prominent t o p i c of 
d i s c u s s i o n a t work during working hours. The p l a y e r s would 
sometimes have "back room meetings" i n order to p l a n the l i n e u p . 
During the games, the p l a y e r s frequently conversed about c u r r e n t 
events at work. 

I f , a new employe seemed to be a prospective s o f t b a l l p l a y e r , 
the new employe would be r e f e r r e d to team personnel such as 
claimant. Non-employes were a l s o r e c r u i t e d for p a r t i c i p a t i o n . 

Claimant t e s t i f i e d that he understood the purpose of the 
s o f t b a l l team to be for p u b l i c r e l a t i o n s and to boost employe 
morale. He t e s t i f i e d that he f e l t e n t i t l e d , as an employe, to 
p l a y on the team, that he was p l a y i n g for the h o s p i t a l , and that 
p l a y i n g on the team was a b e n e f i t he derived as a h o s p i t a l employe. 

There was evidence that employes o c c a s i o n a l l y changed i n t o 
t h e i r s o f t b a l l uniforms at the h o s p i t a l , and that they would then 
r e t u r n to work to resume t h e i r work s h i f t a f t e r the game was 
completed. There was a l s o evidence that, i n the past when the 
employer's workers' compensation insurance was provided by another 
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i n s u r e r , s o f t b a l l i n j u r i e s had been accepted and processed as 
compensable i n d u s t r i a l i n j u r i e s . The s p e c i f i c s of these " s o f t b a l l 
i n j u r i e s , " of which there were three, were not d e t a i l e d . 

The Referee concluded that claimant's i n j u r y was s u f f i c i e n t l y 
work-connected to be considered as a r i s i n g out of and i n the 
course of h i s employment, pursuant to the standard enunciated i n 
Rogers v. SAIF, 289 Or 663 (1980). He u t i l i z e d the seven f a c t o r s 
o u t l i n e d i n Jordan v. Western E l e c t r i c , 1 Or App 441 (1970): 
b e n e f i t to the the employer; contemplation of the a c t i v i t y by the 
employer and employe; whether the injury-producing a c t i v i t y i s an 
ordinary r i s k of, and i n c i d e n t a l to, the employment; whether 
claimant was being paid for engaging i n the a c t i v i t y ; whether the 
a c t i v i t y took p l a c e on the employer's premises; acquiescence or 
d i r e c t i o n by the employer; and whether claimant was on a p e r s o n a l 
mission at the time of the i n j u r y . 

The Referee mentioned Richmond v. SAIF, 59 Or App 354 (1982), 
but found that case f a c t u a l l y d i s t i n g u i s h a b l e and, t h e r e f o r e , not 
c o n t r o l l i n g . 

I n Richmond v. SAIF, supra, the court c i t e d with approval, 
f i n d i n g i t " h e l p f u l , " Professor Larson's a n a l y s i s concerning the 
compensability of r e c r e a t i o n a l or s o c i a l a c t i v i t i e s . P r o fessor 
Larson's black l e t t e r law s t a t e s that r e c r e a t i o n a l or s o c i a l 
a c t i v i t i e s are w i t h i n the course of employment when: 

"(1) They occur on the premises during a 
lunch or r e c r e a t i o n period as a regular 
i n c i d e n t of the employment; or 

"(2) the employer, by e x p r e s s l y or 
i m p l i e d l y r e q u i r i n g p a r t i c i p a t i o n , or by 
making the a c t i v i t y p a r t of the s e r v i c e s of 
an employe, brings the a c t i v i t y w i t h i n the 
o r b i t of the employment; or 
"(3) the employer d e r i v e s s u b s t a n t i a l 
d i r e c t b e n e f i t from the a c t i v i t y beyond the 
i n t a n g i b l e value of improvement i n employe 
h e a l t h and morale that i s common to a l l 
kinds of r e c r e a t i o n and s o c i a l l i f e . " 1A 
Larson, Workmen's Compensation Law, 5-82, 
S e c t i o n 22.00 (1985); quoted i n Richmond y. 
SAIF, supra, 58 Or App at 357. 

As we s t a t e d i n L e s l i e C o l v i n . 36 Van Natta 315, 317 (1984), the 
seven f a c t o r s enumerated i n Jordan v. Western E l e c t r i c , supra, 
appear to be i n t e g r a l p a r t s of Larson's a n a l y s i s . 

Because i t i s undisputed that the s o f t b a l l a c t i v i t y i n 
general, and t h i s game i n p a r t i c u l a r , d i d not occur on the 
employer's premises, the only r e l e v a n t portions of Larson's 
a n a l y s i s are p a r t s (2) and ( 3 ) . 

The evidence simply does not e s t a b l i s h that the employer, 
e i t h e r e x p r e s s l y or impliedly, required p a r t i c i p a t i o n i n the 
s o f t b a l l games. Playing s o f t b a l l c e r t a i n l y was not p a r t of 
claimant's job d e s c r i p t i o n ; nor was there any understanding a t the 
time claimant was h i r e d or t h e r e a f t e r that claimant would p l a y 
s o f t b a l l or coach the team. The f a c t that claimant f e l t o b l i g a t e d 
to attend the games because he was the coach does not c o n s t i t u t e 
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required p a r t i c i p a t i o n i n the sense d i s c u s s e d by Larson. At most, 
the evidence supports a f i n d i n g that the employer encouraged 
p a r t i c i p a t i o n by employes who were i n t e r e s t e d i n p l a y i n g s o f t b a l l 
by making the a c t i v i t y a v a i l a b l e . T h i s was accomplished by 
payment of the sponsorship or ent r y ' f e e , as w e l l as c o n t r i b u t i n g 
to the c o s t of equipment, such as bats and s o f t b a l l s . T h i s 
amounts to something more than the evidence i n Richmond v. SAIF, 
supra, i n which the court found that, "* * * [T^he c h i e f s of the 
departments acquiesced i n the games and p a r t i c i p a t e d as p l a y e r s . " 
58 Or App at 358. Encouragement amounts to something more than 
acquiescence, but i t i s not equivalent to r e q u i r i n g that an 
employe p a r t i c i p a t e . The f a c t that p l a y e r s were allowed to leave 
work e a r l y i n order to pl a y s o f t b a l l i s counterbalanced by the 
evidence i n d i c a t i n g that employes were not t o t a l l y excused from 
t h e i r r e g u l a r working hours i n order to pl a y s o f t b a l l , and that 
they were expected to compensate for the hours missed by working 
at other times. 

Nor do we f i n d that the employer made the s o f t b a l l a c t i v i t y 
p a r t of claimant's or other employes' s e r v i c e s , thereby b r i n g i n g 
the s o f t b a l l games w i t h i n the " o r b i t of employment." A case i n 
which we made such a f i n d i n g was Rasool Bambechi, 35 Van Natta 
1060 (1983). I n that case, a f r y cook for one of B u r g e r v i l l e 
USA's Portland s t o r e s drowned while he was at a company p i c n i c . We 
concluded that the decedent's death arose out of and i n the course 
of h i s employment. We found pers u a s i v e the f a c t s t h a t the 
employer f e l t the annual company p i c n i c s were s u f f i c i e n t l y 
important i n i t s business to finance them to a c e r t a i n extent, and 
to d i s c u s s and p l a n them a t mandatory s t a f f meetings; the employer 
e x e r c i s e d c o n t r o l over the p i c n i c i n question; and the p i c n i c s had 
become an i n s t i t u t i o n a l event centered around an i n c e n t i v e contest 
to improve s t o r e c l e a n l i n e s s , q u a l i t y and s e r v i c e . I n t h i s case, 
by c o n t r a s t , the s o f t b a l l games were not i n any way r e l a t e d to the 
s e r v i c e s performed for the employer by claimant. Nor i s there any 
s i m i l a r evidence regarding other employes who played on the team. 

The f a c t that claimant was being paid for being on c a l l while 
he was p l a y i n g s o f t b a l l and when he was i n j u r e d i s , i n t h i s 
p a r t i c u l a r case, i n c o n s e q u e n t i a l . The Referee c o r r e c t l y noted 
that Wallace v. Green Thumb, I n c . , 296 Or 79 (1983), has no 
a p p l i c a t i o n i n t h i s c ase. Claimant could have been performing any 
a c t i v i t y at a l l during the time he was on c a l l . He was being paid 
to be a v a i l a b l e , which i s the nature of o n - c a l l employment; he was 
not being paid to pl a y s o f t b a l l . T h i s f a c t does not serve to 
bring claimant's s o f t b a l l a c t i v i t y w i t h i n the o r b i t of h i s 
employment. The f a c t that claimant wore a beeper while p l a y i n g 
s o f t b a l l i s reminiscent of the s e c u r i t y patrolman i n A l l e n v. 
SAIF, 29 Or App 631 (1977), who sustained a f a t a l i n j u r y i n a 
motor v e h i c l e a ccident while d r i v i n g on h i s way to perform a 
personal errand during an e a r l y lunch hour. The claimant i n A l l e n 
was on c a l l during h i s lunch hour/personal errand i n the sense 
that he was required to c a r r y h i s w a l k i e - t a l k i e with him and sta y 
w i t h i n radio range so that he could r e t u r n for any emergency 
r e q u i r i n g h i s presence. With regard to the claimant's being on 
c a l l and c a r r y i n g the radio, the court had t h i s to say: 

"The f a c t that the decedent was on c a l l i s 
not p e r s u a s i v e unless the workman i s 
a c t u a l l y c a l l e d or h i s a c t i v i t y i s 
s i g n i f i c a n t l y r e s t r i c t e d . * * * 
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"The radio i s s i g n i f i c a n t as a t o o l of the 
decedent's o n - c a l l s t a t u s . I t i s 
c o n c e p t u a l l y s i m i l a r , though 
t e c h n o l o g i c a l l y more e f f e c t i v e , to l e a v i n g 
one's phone number with one's employer or 
checking i n p e r i o d i c a l l y . " 29 Or App a t 
634. 

As i n A l l e n , claimant's "encumbrance by the . . . impedimenta of 
h i s employment was c o i n c i d e n t a l rather than r e l a t e d to the demands 
of the job." 29 Or App at 635. 

Concerning the d i r e c t b e n e f i t that an employer may d e r i v e 
from employes' r e c r e a t i o n a l or s o c i a l a c t i v i t i e s , the Richmond 
court had t h i s to say about the b e n e f i t s o f t b a l l game which gave 
r i s e to t h a t claimant's i n j u r y : 

"Claimant argues that the c i t y was 
b e n e f i t e d by the game, because i t helped 
c o n t r i b u t e to a p o s i t i v e image of the 
p o l i c e department w i t h i n the community. 
While acknowledging that p u b l i c r e l a t i o n s 
may be improved by worthwhile c h a r i t a b l e 
a c t i v i t i e s such as the one here, we do not 
f i n d that the b e n e f i t to the c i t y was 
s u f f i c i e n t l y s u b s t a n t i a l or of such a 
d i r e c t nature to e s t a b l i s h the necessary 
b e n e f i c i a l r e l a t i o n s h i p between the 
r e c r e a t i o n a l a c t i v i t y and the employment." 
58 Or App at 358. 

The evidence of b e n e f i t to the employer i n t h i s case 
c o n s i s t e d of claimant's testimony that s o f t b a l l games improved 
employe morale. T h i s i s c l e a r l y i n s u f f i c i e n t to e s t a b l i s h a 
s u f f i c i e n t work connection between the s o f t b a l l a c t i v i t y and 
employment. Richmond v. SAIF, supra? 1A Larson, Workmen's 
Compensation Law, supra. The only other evidence i n t h i s regard 
c o n s i s t s of the testimony of one of claimant's co-workers, a Mr. 
Hess, who was employed by the h o s p i t a l for seven-and-a-half ye a r s 
as an o r d e r l y , had played s o f t b a l l for the team for approximately 
f i v e y e a r s and performed i n the c a p a c i t y of coach during that 
period of time. Mr. Hess t e s t i f i e d : 

"* * * I b e l i e v e the primary b e n e f i t the 
h o s p i t a l would get would be the a d v e r t i s i n g 
from the s h i r t s and the way the league i s 
s e t up where the d i f f e r e n t sponsors are 
c r o s s - r e f e r e n c e d . I know, p e r s o n a l l y , from 
p l a y e r s who have taken advantage of the 
things o f f e r e d by other teams. I assume 
the advertisement and p u b l i c i t y we g i v e , 
( s i c ) Four hundred other people, at l e a s t , 
come i n contact with our name." 

The Referee apparently considered t h i s p e r s u a s i v e evidence of a 
s i g n i f i c a n t b e n e f i t to the employer beyond improvement i n employe 
h e a l t h and morale, namely, promotion of the h o s p i t a l during the 
games. We b e l i e v e , however, that Mr. Hess' testimony i s 
i n s u f f i c i e n t to e s t a b l i s h that, as a r e s u l t of the p u b l i c exposure 
the h o s p i t a l r e c e i v e d by having i t s name on the p l a y e r s ' j e r s e y s , 
i t d e r i ved a s u b s t a n t i a l d i r e c t b e n e f i t of the nature required to 
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e s t a b l i s h "the necessary b e n e f i c i a l r e l a t i o n s h i p between the 
r e c r e a t i o n a l a c t i v i t y and the employment." Mr. Hess' assumption 
concerning the p o s s i b l e advertisement and good p u b l i c i t y r e s u l t i n g 
from the employer's sponsorship of the team i s very much l i k e the 
p o t e n t i a l improvement i n the c i t y ' s p u b l i c image, as d i s c u s s e d i n 
Richmond v. SAIF, supra. 

There are i n d i c i a of work connection i n t h i s c a s e . The f a c t s 
t h a t tend to e s t a b l i s h work connection are that the team was 
r e g u l a r l y organized for the past f i v e y e a r s i n the county and, 
formerly, the c i t y leagues; some equipment was supplied by the 
employer; the sponsorship fee was paid by the employer; the 
employes were allowed to leave e a r l y to play s o f t b a l l , s u b j e c t to 
the time being made up a t a l a t e r time; that the employer formerly 
provided t r a n s p o r t a t i o n to more d i s t a n t games when the team was 
p a r t of the c i t y league; and the apparent f a c t that the employer 
did not merely acquiesce i n employe p a r t i c i p a t i o n but encouraged 
i t , a t l e a s t to the extent of making new employes aware of the 
s o f t b a l l team i n case they were i n t e r e s t e d i n p l a y i n g . 

C o u n t e r v a i l i n g c o n s i d e r a t i o n s which mitigate a g a i n s t 
work-connection are that the employes c l e a r l y were not required to 
play s o f t b a l l , e i t h e r by express statement of the employer or by 
i m p l i c a t i o n ; that the games and p r a c t i c e s were never conducted on 
the employer's premises; that the employer derived no s u b s t a n t i a l 
d i r e c t b e n e f i t from the s o f t b a l l games beyond the value of 
improved employe h e a l t h and morale; that p l a y i n g s o f t b a l l had 
a b s o l u t e l y nothing to do with the s e r v i c e s rendered by the 
h o s p i t a l or any of i t s i n d i v i d u a l employes; and that a s u b s t a n t i a l 
p o r t i o n of the team was composed of non-employes who, l i k e the 
employe team members, were not required to reimburse the h o s p i t a l 
for any p o r t i o n of the sponsorship or entry fee that was paid by 
the h o s p i t a l . 

The f a c t that the employer p r e v i o u s l y accepted and paid 
b e n e f i t s for " s o f t b a l l i n j u r i e s " could have the e f f e c t of weighing 
i n a claimant's favor i f there was evidence of any e s t a b l i s h e d 
p o l i c y on the p a r t of the employer that any and a l l i n j u r i e s 
s u s t a i n e d while p l a y i n g on the company team would be accepted and 
processed as compensable i n d u s t r i a l i n j u r i e s , and that t h i s p o l i c y 
had been conveyed to the employes. The evidence i n t h i s case, 
however, e s t a b l i s h e s only that three other employes, i n c l u d i n g Mr. 
Hess, p r e v i o u s l y were i n j u r e d while p l a y i n g s o f t b a l l , and that 
these i n j u r i e s were accepted as compensable by the employer at a 
time that i t s worker's compensation coverage was provided by 
another i n s u r e r . There i s no evidence of the f a c t s and 
circumstances surrounding these s o f t b a l l i n j u r i e s , or that, as a 
r e s u l t of the employer's p r i o r a c t i o n s i n t h i s regard, claimant 
expected that i f he was i n j u r e d p l a ying s o f t b a l l , such an i n j u r y 
would be accepted as an i n d u s t r i a l c l a i m . Considering the f a c t 
t h a t an employer/insurer may pay workers' compensation b e n e f i t s 
without admitting l i a b i l i t y for a claim, or may pay more 
compensation than i s required by law, ORS 656.262(9); 656.018(4), 
the f a c t that the employer, through a p r i o r i n d u s t r i a l i n s u r e r , 
accepted and processed p r i o r s o f t b a l l i n j u r i e s does not serve to 
b r i n g the s o f t b a l l a c t i v i t y w i t h i n the course of claimant's 
employment. 

When the i s s u e i s whether an i n j u r y arose out of and i n the 
course of employment, the p e c u l i a r f a c t s and circumstances of each 
case are c o n t r o l l i n g . Therefore, other, s i m i l a r c a s e s o f f e r 
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l i t t l e p r e c e d e n t i a l value and are u s e f u l only for purposes of 
comparison. A f t e r considering a l l of the r e l e v a n t f a c t o r s i n t h i s 
case, we are unable to conclude that there are s u f f i c i e n t i n d i c i a 
of a work connection between claimant's s o f t b a l l a c t i v i t i e s and 
h i s employment to enable us to f i n d h i s i n j u r y compensable. 

ORDER 

The Referee's order dated November 9, 1984 i s reversed, and 
the i n s u r e r ' s d e n i a l dated May 18, 1984 i s r e i n s t a t e d and affirmed. 

MARVIN D. REYNOLDS, C l a i m a n t WCB 84-04011 & 83-06927 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 24, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r requests review of those p o r t i o n s of Referee 
S t . Martin's order t h a t : (1) s e t a s i d e a d e n i a l of the 
compensability of claimant's a l l e g e d l e f t c a r p a l tunnel syndrome; 
(2) awarded claimant 48° for 15% unscheduled permanent p a r t i a l 
d i s a b i l i t y for the l e f t shoulder; and (3) awarded claimant's 
attorney a fee of $1,750 for obtaining a r e v e r s a l of the d e n i a l of 
the c a r p a l tunnel syndrome c o n d i t i o n . 

On review, the i n s u r e r argues that there i s i n s u f f i c i e n t 
evidence that claimant s u f f e r s from c a r p a l tunnel syndrome i n the 
f i r s t i n s t a n c e , and that even i f he does, the c o n d i t i o n i s not r e l a t e d to h i s compensable shoulder i n j u r y . The i n s u r e r f u r t h e r 
argues that the Referee's award of unscheduled permanent p a r t i a l 
d i s a b i l i t y was e x c e s s i v e . We review de novo and r e v e r s e t h a t 
p o r t i o n of the Referee's order that found claimant's a l l e g e d 
c a r p a l tunnel syndrome compensable. We a f f i r m the Referee's award 
of unscheduled permanent p a r t i a l d i s a b i l i t y . 

Claimant i s a u t i l i t y worker for the Port of Portland. He 
was i n j u r e d on March 25, 1982 when he p u l l e d hard on a f i r e hose 
and experienced l e f t shoulder p a i n . He was i n i t i a l l y t r e a t e d for 
thoracoscapular muscle s t r a i n by an orthopedist, Dr. Duff, who 
became and remained claimant's t r e a t i n g p h y s i c i a n . Claimant's 
symptoms c o n s i s t e d of l e f t shoulder pain on abduction, decreased 
l e f t g r i p strength and mild weakness of the f i r s t three f i n g e r s of 
the l e f t hand. I n i t i a l EMG s t u d i e s suggested a l e f t b r a c h i a l 
plexopathy. Dr. Duff and Dr. Rosenbaum, who examined claimant 
numerous times throughout the claim on behalf of the i n s u r e r , 
i n i t i a l l y concluded that t h i s plexus s t r e t c h i n j u r y was the cause 
of c l a i m a n t ' s symptoms. Dr. Duff r e l e a s e d claimant for a r e t u r n 
to work on June 4, 1982. 

Claimant was apparently symptom-free for approximately a 
y e a r . He then experienced a sudden recurrence of shoulder p a i n 
and numbness of the l e f t extremity. Claimant was again examined 
by Dr. Rosenbaum, who again a t t r i b u t e d claimant's symptoms to the 
o r i g i n a l plexus s t r e t c h i n j u r y . 

I t was not u n t i l August of 1983 that the p o s s i b i l i t y of 
c a r p a l tunnel syndrome surfaced. T h i s was n e a r l y one and a h a l f 
y e a r s a f t e r the o r i g i n a l i n j u r y . Dr. Duff found claimant's 
symptoms and p h y s i c a l f i n d i n g s "confusing," but he suggested t h a t 
claimant might now be e x h i b i t i n g median nerve compression. Dr. 
Rosenbaum disagreed, noting that claimant did not have a c l i n i c a l 
h i s t o r y t y p i c a l of c a r p a l tunnel syndrome. 
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Claimant was then examined by hand surgeon, Dr. Nye. 
Although Dr. Nye found claimant's median and ulnar nerves to be 
operating normally, he suggested that claimant might indeed be 
experiencing mild c a r p a l tunnel syndrome. Claimant's symptoms 
improved, and on reexamination Dr. Rosenbaum again a s s e r t e d that 
the e x i s t e n c e of c a r p a l tunnel syndrome was only a remote 
p o s s i b i l i t y . Dr. Rosenbaum continued to b e l i e v e that the i n i t i a l 
plexopathy was the cause of claimant's symptoms. Dr. Duff then 
a l t e r e d h i s p r i o r opinion regarding claimant's l e f t hand symptoms 
by s t a t i n g , " I do b e l i e v e t h i s man's present problem i s a 
recurrence of h i s b r a c h i a l plexus neuropathy . . . ." Dr. Duff 
found claimant to be medically s t a t i o n a r y on November 7, 1983 and 
rated claimant's permanent impairment as mild due to p e r s i s t e n t 
l e f t shoulder pa i n and reduced use of the l e f t arm. 

I n December of 1983 Dr. Long completed an e l e c t r o d i a g n o s t i c 
study of claimant's nerve conduction responses and found that they 
were abnormal not only on the l e f t s i d e , but the r i g h t , as w e l l . 
I n f a c t , claimant's responses were more abnormal on the 
asymptomatic r i g h t side than on the l e f t . A f t e r reading Dr. 
Long's report, Dr. Nye found i t "worrisome" that claimant's 
asymptomatic r i g h t hand was more abnormal than the l e f t . He 
f u r t h e r s t a t e d that the r e l a t i o n s h i p between claimant's symptoms 
and h i s work was " d i f f i c u l t to a s s e s s . " When Dr. Duff was asked 
whether he f e l t claimant's c a r p a l tunnel syndrome, i f any, was job 
r e l a t e d , he s t a t e d that i t "could be." 

On March 16, 1984 claimant was examined by y e t another 
orthopedic surgeon. Dr. Soot. Claimant complained of continuously 
dropping things with h i s l e f t hand. Dr. Soot was unable to 
develop a s p e c i f i c o b j e c t i v e d i a g n o s i s . He s t a t e d : 

"The question of the c a r p a l tunnels being a 
p o t e n t i a l cause of the p a t i e n t ' s 
symptomatology i s . . . very suspect. 
C e r t a i n l y there i s no i n d i c a t i o n that h i s 
p o t e n t i a l c a r p a l tunnel syndromes may have 
been caused by h i s work exposure. I use 
the term p o t e n t i a l c a r p a l tunnel syndromes 
because I f i n d no r e a l o b j e c t i v e evidence 
that a s i g n i f i c a n t p a r t of the p a t i e n t ' s 
symptomatology i s r e l a t e d to median nerve 
entrapment at the w r i s t . The c l i n i c a l 
f i n d i n g s are too d i f f u s e at t h i s time and 
n o n s p e c i f i c to i n d i c a t e that there i s a 
s i g n i f i c a n t median nerve entrapment. The 
s t u d i e s of nerve conduction v e l o c i t i e s a l s o 
i n d i c a t e a more marked sensory conduction 
l a t e n c y on the r i g h t s i d e than the l e f t . 
I n conclusion, I f i n d no evidence of any 
s i g n i f i c a n t nature to i n d i c a t i o n [ s i c ] that 
the p a t i e n t ' s symptoms are r e l a t e d to 
medial nerve compromise w i t h i n the c a r p a l 
tunnels and f i n d even l e s s i n d i c a t i o n that 
t h i s may have been caused by h i s work." 

A f t e r reading Dr. Soot's report, Dr. Duff s p e c i f i c a l l y concurred 
with Dr. Soot's a n a l y s i s on March 27, 1984. Based on these 
medical r e p o r t s , the i n s u r e r denied the compensability of medical 
treatment for claimant's a l l e g e d c a r p a l tunnel syndrome. 
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The Referee found that claimant indeed s u f f e r e d from l e f t 
c a r p a l tunnel syndrome, and that i t was work-related. I n reaching 
h i s d e c i s i o n , the Referee r e l i e d on the opinions of Drs. Duff and 
Rosenbaum. We f i n d t h i s s u r p r i s i n g , for while i t i s c l e a r t h a t 
the opinions of these p h y s i c i a n s are the most p e r s u a s i v e , n e i t h e r 
doctor concluded that claimant has l e f t c a r p a l tunnel syndrome. 
Dr. Rosenbaum repeatedly suggested that claimant does not have i t , 
and Dr. Duff u l t i m a t e l y concurred with the O p i n i o n of Dr. Soot 
that i t was u n l i k e l y t h a t claimant has the, c ^ d i t i o n . , Drs.t; L$ng 
and Nye d i d f i n d evidence of l e f t c a r p a l tunnel^syndrome,- but 
n e i t h e r of them could e x p l a i n why claimant's nerve conduction 
s t u d i e s were more abnormal on the r i g h t , which was uninjured. 

Even i f we were to f i n d t h at claimant has c a r p a l tunnel 
syndrome, there i s no p e r s u a s i v e evidence i n t h i s record t h a t the 
c o n d i t i o n i s r e l a t e d to claimant's compensable i n j u r y . 

ORDER 

The Referee's order dated December 13, 1984 i s reversed i n 
p a r t and affirmed i n p a r t . That p o r t i o n of the order that h e l d 
cl a i m a n t ' s a l l e g e d l e f t c a r p a l tunnel syndrome compensable i s 
re v e r s e d . That p o r t i o n of the order that awarded claimant 15% 
(48°) unscheduled permanent p a r t i a l d i s a b i l i t y i s affirmed. For 
s u c c e s s f u l l y defending the unscheduled d i s a b i l i t y award on Board 
review, claimant's attorney i s e n t i t l e d to an attorney's fee of 
$550, to be paid by the i n s u r e r . 

REBECCA A. SCHARN, C l a i m a n t WCB 84-06420 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y J u l y 24, 1985 
B r i a n R. W h i t e h e a d , C l a i m a n t ' s A t t o r n e y O r d e r on R e v i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Q u i l l i n a n ' s order that 
approved the i n s u r e r ' s d e n i a l of claimant's aggravation c l a i m for 
the low back, and denied claimant's request for p e n a l t i e s and 
attorney's fees for the i n s u r e r ' s a l l e g e d l a t e payment of p h y s i c a l 
therapy b i l l i n g s . The i s s u e s on review are the compensability of 
claimant's aggravation c l a i m and p e n a l t i e s and attorney's f e e s . 

On the i s s u e of p e n a l t i e s and f e e s , we a f f i r m . He a l s o 
a f f i r m on the aggravation i s s u e , with the following comment. I n 
a f f i r m i n g the d e n i a l , the Referee found that claimant had 
experienced a symptomatic worsening at most. The Referee then 
held that under Wheeler v. Boise Cascade, 298 Or 452 (1985), a 
symptomatic worsening without a worsening of the underlying 
condition i s not compensable. Wheeler, however, involved the 
purported worsening of a p r e e x i s t i n g d i s e a s e , and was not a case 
i n v o l v i n g an a l l e g e d aggravation. By c o n t r a s t , the present c l a i m 
inv o l v e s the purported aggravation of a compensable i n d u s t r i a l 
i n j u r y . Wheeler, therefore, does not c o n t r o l . 

I n B i l l y Joe Jones, 36 Van Natta 1230 (1984), we held that a 
mere worsening of symptoms may or may not be s u f f i c i e n t to 
e s t a b l i s h a compensable aggravation, depending on the f a c t s of the 
c a s e . The f a c t s of the present case do not e s t a b l i s h a 
compensable aggravation. Therefore, although we do not agree with 
the l e g a l standard s e t f o r t h by the Referee, we agree with the 
r e s u l t . 
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ORDER 

The Referee's order dated January 15, 1985 i s affirmed. 

DAVID C. SCOTT, C l a i m a n t ' WCB 83-08558 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J u l y 24, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members Lewis and F e r r i s . 

The SAIF Corporation requests review of Referee Thye's order 
which: (1) s e t as i d e i t s d e n i a l of aggravation of claimant's neck 
and low back con d i t i o n ; (2) awarded i n t e r i m compensation for the 
period September 17, 1983 through October 21, 1983; (3) awarded a 
sum equal to 25% of in t e r i m compensation payable for th a t period 
as a penalty, p l u s a $250 attorney fee; and (4) awarded a sum 
equal to 10% of the amount of compensation paid for the period 
August 17, 1983 through August 31, 1983 as a penalty for l a t e 
payment, p l u s an a d d i t i o n a l $100 attorney fee. 

The t r e a t i n g doctor authorized time l o s s only for the period 
August 8, 1983 through September 16, 1983. I n order to r e c e i v e 
i n t e r i m compensation a su b j e c t worker must have l e f t work as a 
r e s u l t of the compensable condi t i o n . Bono y. SAIF, 298 Or 405, 
410 (1984). A f t e r being r e l e a s e d to work claimant was no longer 
e n t i t l e d to i n t e r i m compensation. Accordingly, we rev e r s e the 
award of i n t e r i m compensation for the period a f t e r September 16, 
1983, and the awards of a s s o c i a t e d p e n a l t i e s and attorney f e e s . 

The Board a f f i r m s and adopts the order of the Referee i n a l l 
other r e s p e c t s . 

ORDER 

The Referee's order dated August 21, 1984 i s affirmed i n p a r t 
and reversed i n p a r t . Those portions of the Referee's order 
awarding i n t e r i m compensation for the period September 17, 1983 
through October 21, 1983 together with a sum equal to 25% of that 
i n t e r i m compensation as a penalty and a $250 attorney fee are 
rev e r s e d . The remainder of the order i s affirmed. Claimant's 
attorney i s awarded $500 for s e r v i c e s on Board review, to be p a i d 
by the SAIF Corporation. 
SUSAN WAGAMAN, C l a i m a n t WCB 84-01198 
M i n t u r n , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 24, 1985 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Review 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r requests review of that p o r t i o n of Referee 
T. Lavere Johnson's order which found that claimant was e n t i t l e d 
to i n t e r i m compensation while she was working. Claimant 
c r o s s - r e q u e s t s review, contending the in s u r e r should be a s s e s s e d 
p e n a l t i e s and accompanying attorney fees for unreasonable conduct. 

We rev e r s e that p o r t i o n of the Referee's order which awarded 
in t e r i m compensation between December 1, 1983 and January 11, 
1984. Subsequent to the Referee's order the Supreme Court issued 
i t s opinion i n Bono v. SAIF, 298 Or 405 (1984). The court h e l d 
that i n order to r e c e i v e i n t e r i m compensation a s u b j e c t worker 
must have " l e f t work" as that phrase i s used i n ORS 656.210(3). 
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I n the present case, the employer had n o t i c e of the c l a i m on 
December 1, 1983, but claimant did not leave work u n t i l 
January 11, 1984. On January 27, 1984 the i n s u r e r accepted the 
c l a i m and paid temporary d i s a b i l i t y b e n e f i t s r e t r o a c t i v e l y from 
January 11. Pursuant to the Bono holding, s i n c e claimant had not 
l e f t work u n t i l January 1.1, she was not e n t i t l e d to i n t e r i m 
compensation p r i o r to that date. 

Claimant argues that the i n s u r e r ' s 16-day delay i n paying 
b e n e f i t s r e p r e s e n t s unreasonable r e s i s t a n c e to the payment of 
compensation. We do not agree that the i n s u r e r ' s conduct was 
unreasonable. The i n s u r e r had 14 days w i t h i n which to pay the 
f i r s t i n s t a l l m e n t of compensation. ORS 656.262(4). Therefore, 
the delay was approximately two days. Delay of a day or two i s 
too i n c o n s e q u e n t i a l to j u s t i f y any penalty. Zelda M. Bahler, 33 
Van Natta 478, 479 (1981), reversed on other grounds, 60 Or App 90 
(1982). Consequently, no penalty and accompanying attorney fees 
s h a l l be a s s e s s e d . 

We a f f i r m the remainder of the Referee's order. 
ORDER 

The Referee's orders dated August 27, 1984 and September 27, 
1984 are reversed i n p a r t and affirmed i n p a r t . That p o r t i o n 
which awarded i n t e r i m compensation i s reversed. The remainder of 
the orders are affirmed. 

W. CRAIG WALKER, C l a i m a n t WCB 84-00767 & 84 - 0 3 8 4 9 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 24, 1985 
Home & Meserow, D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
T o o z e , e t a l . , D e f e n s e A t t o r n e y s 

The attorney for the Hartford Insurance Companies has w r i t t e n 
to the Board requesting c e r t a i n c l a r i f i c a t i o n s regarding the 
issuance of our Own Motion Order and Determination i n WCB Case No. 
84-0128M iss u e d June 28, 1985. I n h i s l e t t e r , Hartford's attorney 
a l s o requests c l a r i f i c a t i o n of the Board's Order on Review i n 
these c a s e s , s p e c i f i c a l l y our i m p l i c i t approval of that p o r t i o n of 
the Referee's order that required Hartford to bear the c o s t of Dr. 
Struckman's d e p o s i t i o n . We construe Hartford's request as a 
request for r e c o n s i d e r a t i o n of our order. 

Hartford contends that Wausau Insurance Company should bear 
the cost of Dr. Struckman's deposition, under the r u l e of Michael 
N. McGarry, 34 Van Natta 1520 (1982). McGarry was decided~in 
accordance with Hanna y. McGrew Bros. Sawmill, 44 Or App 189, 195, 
a f f ' d as modified, 4b Or App 7S7 (1980). Hanna s t a t e s t h at a 
medical witness "remains the witness of the p a r t y o f f e r i n g the 
medical r e p o r t s and that party i s responsible for paying the fees 
and expenses i n c i d e n t to h i s appearance as a witness for 
cross-examination." I n t h i s case, Dr. Struckman was claimant's 
t r e a t i n g p h y s i c i a n and h i s reports were o f f e r e d i n t o evidence by 
claimant. Under a s t r i c t a p p l i c a t i o n of the Hanna/McGrew r u l e , 
claimant would be r e s p o n s i b l e for the c o s t s of the d e p o s i t i o n . 
However, OAR 438-07-005(5) s h i f t s the burden of that c o s t i n the 
case of a claimant's doctor to the i n s u r e r or employer demanding 
the r i g h t to cross-examine, i n t h i s case Hartford. Whether or not 
Dr. Struckman's opinions were h e l p f u l to Wausau's p o s i t i o n , Dr. 
Struckman was not Wausua's witness nor were h i s reports o f f e r e d 
i n t o evidence by Wausau. -974-



The request for r e c o n s i d e r a t i o n i s granted. On 
r e c o n s i d e r a t i o n , the Board adheres to and repu b l i s h e s i t s Order on 
Review dated June 28, 1985. 

I T I S SO ORDERED. 

JOHNNY B. WILLIAMS, C l a i m a n t WCB 83-04134 
Don G. Sw i n k , C l a i m a n t ' s A t t o r n e y J u l y 24, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Pferdner's order which 
upheld the s e l f insured employer's d e n i a l of compensability of h i s 
p a r a r e c t a l abscess and f i s t u l a . As a p r e l i m i n a r y matter, claimant 
contends that the Referee erred i n allowing the record to be held 
open to permit the post-hearing deposition of claimant's doctor. 

Claimant a l l e g e s that the i n s u r e r f a i l e d to f i l e i t s 
documents and index with the Referee a t l e a s t 20 days before the 
hearing as required by OAR 438-07-005(3)(a). He a l s o p o i n t s out 
that the i n s u r e r d id not subpoena claimant's doctor for 
cross-examination, as provided for by OAR 438-07-005(5). He 
contends that by allowing the record to remain open for the 
dep o s i t i o n of cl a i m a n t ' s - d o c t o r , the Referee rewarded the employer 
for i t s a l l e g e d f a i l u r e to comply with the r u l e s of the Board. 

We do not f i n d claimant's contentions w e l l founded. The 
Referee was obligated to conduct the hearing i n a manner that 
would achieve s u b s t a n t i a l j u s t i c e . See ORS 656.283(6). T h i s 
included the r e s p o n s i b i l i t y to see that the p a r t i e s were allowed 
the opportunity to completely and s u f f i c i e n t l y develop the 
record. See ORS 656.295(5). Because we f i n d that the Referee's 
a c t i o n s were c o n s i s t e n t with a reasonable e f f o r t to achieve 
s u b s t a n t i a l j u s t i c e and not e x p r e s s l y p r o h i b i t e d by the Board's 
r u l e s , we uphold h i s d e c i s i o n to accommodate the post-hearing 
d e p o s i t i o n . 

On the merits, considering a l l the evidence, i n c l u d i n g 
claimant's doctor's deposition and the reports of Drs. Wilson and 
Garnjobst, we f i n d that the evidence does not preponderate i n 
favor of compensability. Accordingly, we a f f i r m . 

ORDER 

The Referee's order dated August 28, 1984 i s affirmed. 
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CLIFFORD A. B E T T I N , C l a i m a n t WCB 84-03445 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer requests review of Referee Daron's 
order which awarded claimant compensation for permanent t o t a l 
d i s a b i l i t y . Claimant p r e v i o u s l y has received awards for permanent 
p a r t i a l d i s a b i l i t y t o t a l i n g 208° for 65% unscheduled d i s a b i l i t y . 
The i s s u e i s whether, as a r e s u l t of h i s s e r i o u s l y d i s a b l i n g 
i n d u s t r i a l i n j u r y , claimant i s permanently i n c a p a c i t a t e d from 
r e g u l a r l y performing work at a g a i n f u l and s u i t a b l e occupation. 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 

On our de novo review, we find and hold that claimant i s not 
permanently and t o t a l l y d i s a b l e d . The record rather c o n v i n c i n g l y 
e s t a b l i s h e s that claimant's i n a b i l i t y to obtain employment 
performing a " s u i t a b l e occupation" i s a t t r i b u t a b l e , i n s i g n i f i c a n t 
p a r t , to the poor economic conditions p r e s e n t l y p r e v a i l i n g i n the 
gr e a t e r Coos Bay area. We a l s o f i n d that although claimant i s not 
permanently and t o t a l l y d i s a b l e d as a r e s u l t of h i s i n d u s t r i a l 
i n j u r y , he i s e n t i t l e d to an a d d i t i o n a l unscheduled award for what 
we f i n d to be a moderately severe low back i n j u r y . 

Claimant went to work for Weyerhaeuser, the employer h e r e i n , 
in 1972. He i n i t i a l l y worked i n the m i l l and then worked on a 
road b u i l d i n g crew i n the woods, performing work such as d r i l l i n g 
h oles for dynamite charges. Thereafter he became a log truck 
d r i v e r , which was h i s job at the time he was i n j u r e d . He 
su s t a i n e d t h i s i n j u r y i n June 1976 when h i s log truck r o l l e d over, 
and he was thrown against a metal t o o l box mounted where a 
passenger s e a t o r d i n a r i l y would be. The ensuing medical treatment 
for h i s back i n j u r y was p r o t r a c t e d , with r e s u l t s which g e n e r a l l y 
would be considered l e s s than s a t i s f a c t o r y . 

A f t e r a laminectomy and discectomy i n e a r l y 1978, claimant 
returned to work as a log truck d r i v e r . He continued to s u f f e r 
c h r o n i c pain and s t i f f n e s s . His c l a i m was c l o s e d i n i t i a l l y with 
an award for 32° (10%) unscheduled d i s a b i l i t y . Claimant 
subsequently s u f f e r e d a worsening of h i s low back condition, and 
h i s c l a i m was reopened i n l a t e December of 1979. Claimant has not 
returned to work s i n c e . 

I n June of 1980 claimant's lumbar spine was fused at the L4-5 
l e v e l , but a pseudorathrosis r e s u l t e d , which n e c e s s i t a t e d f u r t h e r 
surgery the following year. A d d i t i o n a l fusion surgery at the L4-5 
l e v e l was performed i n October of 1982. The pseudoarthrosis 
continued, as did claimant's chronic pain. Claimant's t r e a t i n g 
orthopedic surgeon, Dr. B e r s e l l i , recommended ag a i n s t any f u r t h e r 
s u r g i c a l i n t e r v e n t i o n , which he doubted would be c u r a t i v e . 

I n September of 1983 claimant was evaluated by Dr. Achterman, 
an orthopedic surgeon, who s t a t e d that claimant's c o n d i t i o n was 
probably medically s t a t i o n a r y . Dr. Achterman s t a t e d , "He i s 
probably t o t a l l y d i s a b l e d as f a r as any form of manual labor i s 
concerned, as a r e s u l t of h i s back." 

I n October of 1983 the employer r e f e r r e d claimant for 
v o c a t i o n a l a s s i s t a n c e , at which time Mr. Wolf became claimant's 
v o c a t i o n a l counselor. I n response to Mr. Wolf's i n q u i r y , Dr. 
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B e r s e l l i reported i n December 1983 that claimant was precluded 
from engaging i n any r e p e t i t i o u s bending, stooping, t w i s t i n g , 
squatting or heavy l i f t i n g of any nature. I n a d d i t i o n , claimant 
was not to l i f t any weight i n excess of 40 pounds. 

On December 27, 1983 Mr. Wolf reported to the employer that 
i n view of claimant's age, education and work h i s t o r y , i t did not 
appear as though any type of formal r e t r a i n i n g would be necessary 
or appropriate i n order to provide for claimant's reentry i n t o the 
labor market. He a l s o s t a t e d that claimant possessed s k i l l s and 
a b i l i t i e s that were t r a n s f e r a b l e to l i g h t work. Job search 
e f f o r t s were commenced as p a r t of claimant's d i r e c t employment 
pl a n (DEP). 

I n January of 1984 Dr. Achterman submitted a b e l a t e d report 
to the employer, based upon h i s September 1983 exam. I n t h i s 
l e t t e r , he s t a t e d : 

"As I i n d i c a t e d i n the report, I f e e l that 
t h i s p a t i e n t i s e s s e n t i a l l y t o t a l l y 
d i s a b l e d at the present time. I do 
however, f e e l t h a t t h i s could be salvaged 
to a c e r t a i n extent by Pain Center 
treatment, and subsequent r e t r a i n i n g i n t o 
some type of a sedentary occupation. The 
sedentary occupation would have to be one 
which allowed the p a t i e n t some f l e x i b i l i t y 
as to p o s i t i o n , so that when he becomes 
uncomfortable, he can switch from a s i t t i n g 
to a standing p o s i t i o n and v i c e v e r s a . " 

Mr. Wolf's reports to the employer during January and 
February of 1984 r e f l e c t that those months were d i f f i c u l t for 
claimant i n terms of h i s a b i l i t y to cope with h i s chronic low back 
p a i n . Claimant was having d i f f i c u l t y ambulating and was spending 
co n s i d e r a b l e portions of the day r e c l i n i n g i n bed or on a couch. 
I n a February 16, 1984 c l o s i n g report, Mr. Wolf s t a t e d : 

"Because of h i s c u r r e n t a l l e g e d i n a b i l i t y 
to even seek work, and the p o s s i b i l i t y of 
an impending r e f e r r a l to a pain center I am 
c l o s i n g h i s case for v o c a t i o n a l a s s i s t a n c e 
u n t i l such time as the medical problems are 
resolved and the c l i e n t i s pronounced able 
and a v a i l a b l e for DEP job search." 

Claimant was r e h o s p i t a l i z e d i n l a t e February of 1984 for a 
d i a g n o s t i c myelogram. No new p a t h o l o g i c a l developments were 
demonstrated. 

A March 2, 1984 Determination Order r e c l o s e d the c l a i m with 
an award for temporary t o t a l d i s a b i l i t y from December 21, 1979 
through September 15, 1983, l e s s time worked. I n a d d i t i o n , 
claimant was awarded 176° (55%) unscheduled d i s a b i l i t y , for a 
t o t a l unscheduled d i s a b i l i t y award of 208° ( 6 5 % ) . 

Claimant was evaluated at the Northwest Pain Center on 
March 22, 1984, on r e f e r r r a l from h i s attending p h y s i c i a n . The 
i n i t i a l impression s t a t e d by Dr. Cramer was that claimant was 
demonstrating "a good deal of pain behavior." Dr. Cramer a l s o 
commented th a t , " I t would c e r t a i n l y seem that some d e f i n i t e 
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v o c a t i o n a l d i r e c t i o n would be a c r u c i a l i s s u e . " A p s y c h o l o g i c a l 
e v a l u a t i o n d i s c l o s e d that claimant had i n d i c a t e d he was not 
p a r t i c u l a r l y i n t e r e s t e d i n Pain Center treatment a t t h at time, "as 
he f e e l s he i s coping r e l a t i v e l y w e l l with h i s pain problem." The 
p s y c h o l o g i c a l e v a l u a t i o n concluded: 

"This man has no concrete plans with regard 
to work r e t u r n and consequently, h i s 
f i n a n c i a l s e c u r i t y appears to r e s t on 
maintaining h i s d i s a b i l i t y s t a t u s . His 
motivation for v o c a t i o n a l r e h a b i l i t a t i o n 
and for r e t u r n to work appears to be r a t h e r 
questionable." 

The f i n a l c o n c l u s i o n s of the pain center s t a f f were s t a t e d i n a 
m u l t i d i s c i p l i n a r y summary signed by Drs. Seres, Cramer, 
Wicher-Edwards and Newman. Th e i r conclusions, i n essence, were 
th a t although claimant was capable of performing a sedentary job, 
he had very l i t t l e idea regarding e x a c t l y what he could do. The 
p h y s i c i a n s f e l t that claimant probably was capable of more than a 
sedentary job i f he possessed the motivation to improve h i s 
present s i t u a t i o n . They suggested that he consider admission to 
the p a i n center as a future p o s s i b i l i t y once he found a type of 
work i n which he would l i k e to be involved. They f e l t that i n 
c l a i m a n t ' s case, admission to the pain center would be p r e d i c a t e d 
upon a v o c a t i o n a l p l a n that would be i n p l a c e immediately 
following d i s c h a r g e . 

The prognosis was s t a t e d as guarded because of claimant's 
"lack of i n t e r e s t i n change." The p a i n center p h y s i c i a n s b e l i e v e d 
that claimant would continue to use h i s p h y s i c a l complaints as a 
means of t r y i n g to e s t a b l i s h f i n a n c i a l s e c u r i t y , which was f e l t to 
be "too bad because he i s an honest man who has worked hard i n h i s 
l i f e and sees l i t t l e options open to h i m s e l f . " 

Sometime i n A p r i l of 1984, claimant bid on a job with 
Weyerhaeuser as a warehouseman/order f i l l e r . T h i s apparently 
r e a c t i v a t e d claimant's v o c a t i o n a l a s s i s t a n c e f i l e , and Mr. Wolf 
once again became involved with claimant i n order to a s c e r t a i n 
whether he would be capable of performing the warehouseman job. 
Mr. Wolf conducted a job a n a l y s i s and reported h i s f i n d i n g s to Dr. 
B e r s e l l i . Dr. B e r s e l l i then informed the employer that claimant 
would not be capable of performing the demands of that job, s i n c e 
i t involved l i f t i n g e x c e s s i v e l y heavy weights. 

I n a work r e s t r i c t i o n e v a l u a t i o n completed by Dr. B e r s e l l i i n 
May of 1984, he reported that claimant was capable of i n t e r m i t t e n t 
standing/walking and s i t t i n g , but incapable of performing any 
l i f t i n g , bending, squatting, climbing, kneeling or t w i s t i n g . I n 
a d d i t i o n , he i n d i c a t e d that claimant would be capable of 
standing/walking one to three hours a day and s i t t i n g three to 
f i v e hours a day. L i f t i n g r e s t r i c t i o n was 10 to 20 pounds. No 
hand r e s t r i c t i o n s were noted; pushing and p u l l i n g were noted as 
being "okay," as were simple grasping and f i n e manipulation. 
Claimant was noted to be capable of working an eight hour day, and 
he was medically r e l e a s e d to r e t u r n to work as of J u l y 1, 1984. 

I n a June 5, 1984 report to claimant's attorney, Dr. B e r s e l l i 
r e i t e r a t e d claimant's p h y s i c a l l i m i t a t i o n s and included the f a c t s 
that claimant was not to climb ladders or d r i v e heavy machinery 
which might s u b j e c t h i s spine to frequent, r e p e t i t i o u s bouncing 
and j a r r i n g motions. 
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At the hearing claimant t e s t i f i e d to h i s b e l i e f that he was 
capable of performing the warehouseman job. He a l s o f e l t he was 
capable of performing another job c a l l e d " s t r a p p u l l e r . " As to 
t h i s l a t t e r job, he had been informed by Weyerhaeuser that i t no 
longer involved the same d u t i e s i t once had, and the a d d i t i o n a l 
d u t i e s included p h y s i c a l demands beyond claimant's c a p a b i l i t i e s . 

Claimant has a v a r i e d work h i s t o r y , i n c l u d i n g working i n and 
managing auto s e r v i c e s t a t i o n s . He owned and operated a s e r v i c e 
s t a t i o n for e i g h t y e a r s and was a s e r v i c e s t a t i o n attendant for 
s i x . He was a salesman for a car care products company, an i c e 
cream company, F i r e s t o n e Rubber Company and U n i r o y a l . As a r e s u l t 
of t h i s v o c a t i o n a l background, Mr. Wolf b e l i e v e d that claimant 
would be able to obtain employment working i n the p a r t s department 
of a car d e a l e r s h i p . 

Claimant described h i s job contacts with a Chevrolet 
d e a l e r s h i p and a Subaru d e a l e r s h i p , which apparently included an 
i n q u i r y concerning s e r v i c e work. Claimant was not h i r e d . He 
a p p l i e d for work at a school d i s t r i c t , seeking any type of 
employment i n c l u d i n g d r i v i n g a school bus. None of the job 
c o n t a c t s made d i r e c t l y by claimant, or i n h i s behalf by Mr. Wolf, 
r e s u l t e d i n employment. 

Mr. Wolf described the nature of the job development e f f o r t s 
engaged i n , the reasons for the lack of success, and the c u r r e n t 
p l a n to attempt an on the job t r a i n i n g s i t u a t i o n and job placement 
through that avenue. Mr. Wolf t e s t i f i e d that claimant e x h i b i t e d 
motivation to obtain employment and that h i s e f f o r t s to do so were 
d i l i g e n t . I n a n u t s h e l l , Mr. Wolf found that there simply were no 
job openings for a p a r t s c l e r k — a s u i t a b l e occupation for 
claimant — i n the greater Coos Bay a r e a . A p o s s i b i l i t y of an 
opening did appear with one car d e a l e r s h i p ; however, t h e i r 
p o s i t i o n included doubling as a car jockey, which would include 
pushing dead c a r s i n and out of the b u i l d i n g . T h i s l a t t e r 
f u n c t i o n would be beyond claimant's p h y s i c a l a b i l i t i e s without 
doubt. I n a d d i t i o n , Mr. Wolf found that a considerable number of 
p a r t s c l e r k p o s i t i o n s involved l i f t i n g 50 or more pounds on an 
o c c a s i o n a l b a s i s ; however, s e v e r a l employers i n d i c a t e d that with a 
person they were i n t e r e s t e d i n h i r i n g , they would modify the job 
e i t h e r by the use of h o i s t s or by having another person perform 
the heavy l i f t i n g . However, not a s i n g l e job opening of t h i s 
nature, e i t h e r modified or unmodified, was found. Although 
claimant had i n i t i a l l y i n d i c a t e d to Mr. Wolf that he did not wish 
to r e l o c a t e h i s residence i n order to obtain g a i n f u l employment, 
a f t e r v o c a t i o n a l a s s i s t a n c e was resumed i n A p r i l of 1984, claimant 
apparently s t a t e d that he would move i f i t became necessary. 

Mr. Wolf t e s t i f i e d that he had not been able to l o c a t e any 
job o p p o r t u n i t i e s outside of the Coos Bay a r e a . T h i s would appear 
to be a t t r i b u t a b l e not to the l a c k of s u i t a b l e employment 
op p o r t u n i t i e s outside of the Coos Bay area but to the f a c t that 
Mr. Wolf's recent e f f o r t s i n providing v o c a t i o n a l a s s i s t a n c e to 
claimant had been i n the d i r e c t i o n of on the job t r a i n i n g , which 
n e c e s s i t a t e d appropriate v o c a t i o n a l t e s t i n g . Mr. Wolf t e s t i f i e d 
t h a t no on the job t r a i n i n g s i t u a t i o n had been located i n the Coos 
Bay a r e a . 

On c r o s s examination Mr. Wolf t e s t i f i e d that the labor market 
i n Coos County was "very poor," and that i t was g e t t i n g worse week 
by week. 
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Claimant i s not permanently and t o t a l l y d i s a b l e d from a 
medical standpoint alone. His attending orthopedic p h y s i c i a n 
b e l i e v e s t h at he i s capable of working an eight hour day, s u b j e c t 
to the l i m i t a t i o n s noted. Although Dr. Achterman, who examined 
claimant on one occasion, reported that claimant was " e s s e n t i a l l y 
t o t a l l y d i s a b l e d a t the present time," reading h i s statement i n 
context with h i s complete report of f i n d i n g s and conclusions 
i n d i c a t e s he i s of the opinion that claimant i s completely 
i n c a p a c i t a t e d from performing manual labor. T h i s i s c o n s i s t e n t 
with the l i m i t a t i o n s s t a t e d by Dr. B e r s e l l i and the p h y s i c i a n s a t 
the Northwest Pain Center. 

Nor do we f i n d claimant permanently and t o t a l l y d i s a b l e d when 
co n s i d e r i n g h i s p h y s i c a l impairment i n conjunction with r e l e v a n t 
s o c i a l / v o c a t i o n a l f a c t o r s . There i s no doubt that claimant i s 
s i g n i f i c a n t l y d i s a b l e d as a r e s u l t of h i s low back i n j u r y and 
ensuing back s u r g e r i e s . I t i s e q u a l l y apparent, however, t h a t 
claimant i s p h y s i c a l l y capable of r e g u l a r l y performing work i n the 
sedentary to l i g h t category, and that he p r e s e n t l y possesses the 
t r a i n i n g and s k i l l s to perform such work, i f i t were a v a i l a b l e . 
Claimant has s a t i s f i e d h i s burden of proving that he i s w i l l i n g to 
seek r e g u l a r , g a i n f u l employment, and that he has made reasonable 
e f f o r t s to obtain such employment. ORS 656.206(3). Claimant has 
evidenced s u f f i c i e n t motivation to be g a i n f u l l y employed; however, 
the f a c t t h a t he i s not y e t employed does not t r a n s l a t e i n t o a 
f i n d i n g of permanent t o t a l d i s a b i l i t y under the f a c t s and 
circumstances of t h i s c ase. The evidence of poor economic 
conditions i n claimant's geographical area, which are l a r g e l y 
accountable for h i s i n a b i l i t y to obtain g a i n f u l , s u i t a b l e 
employment, i s reminiscent of the s i t u a t i o n presented i n Wesley 
Stiennon, 35 Van Natta 365, a f f ' d mem., 65 Or App 567 (1983), i n 
which we s t a t e d : 

"Although the present economic turndown i n 
the S t a t e of Oregon, and p a r t i c u l a r l y i n 
the l o c a l e i n which claimant r e s i d e s , makes 
i t d i f f i c u l t for claimant to obtain 
employment, we are required to evaluate h i s 
a s s e r t i o n that he i s permanently and 
t o t a l l y d i s a b l e d i n the context of h i s 
a b i l i t y to obtain and hold g a i n f u l 
employment i n a h y p o t h e t i c a l l y normal labor 
market, Wilson v. Weyerhaeuser, 30 Or App 
403, 409 (1977), which i s not n e c e s s a r i l y 
l i m i t e d to one f i n i t e geographical area, 
Raymond Orsborn, 34 Van Natta 574 (1982)." 
35 Van Natta at 366. 

As i n Stiennon, we remain unconvinced that, as a consequence of 
h i s compensable i n j u r y , claimant has been rendered unable to s e l l 
h i s s e r v i c e s on a regular b a s i s i n a h y p o t h e t i c a l l y normal labor 
market. 

Although claimant has f a i l e d to e s t a b l i s h entitlement to an 
award for permanent t o t a l d i s a b i l i t y , we f i n d he i s e n t i t l e d to an 
a d d i t i o n a l unscheduled award. Claimant was 49 y e a r s of age at the 
time of h e a r i n g . He has a tenth grade education. Although he was 
capable of performing heavy work p r i o r to t h i s i n j u r y , and he i s 
now r e l e g a t e d to work i n the sedentary to l i g h t category, h i s 
previous experience of working i n and owning auto s e r v i c e 
s t a t i o n s , and h i s background i n s a l e s work, provide him with 
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s p e c i f i c t r a n s f e r a b l e s k i l l s which lend themselves to employment 
i n occupations s u i t a b l e to h i s p h y s i c a l l i m i t a t i o n s , such as 
v a r i o u s counter s a l e s and c l e r k i n g jobs. Considering these 
s o c i a l / v o c a t i o n a l f a c t o r s i n conjunction with claimant's p h y s i c a l 
impairment, which i s i n the moderately severe category according 
to our review of the record, we f i n d that claimant has s u f f e r e d a 
l o s s of earning c a p a c i t y equivalent to 256° (80%) unscheduled 
d i s a b i l i t y as a r e s u l t of h i s low back i n j u r y . We modify the 
Determination Order accordingly. 

ORDER 

The Referee's order dated August 20, 1984 i s reversed. I n 
a d d i t i o n to the 176° (55%) unscheduled d i s a b i l i t y awarded by the 
Determination Order dated March 2, 1984, claimant i s awarded 48° 
(15%) unscheduled d i s a b i l i t y , for a t o t a l award to date of 256° 
(80%) unscheduled d i s a b i l i t y for i n j u r y to the low back. I n l i e u 
of the attorney fee allowed by the Referee's order, claimant's 
attorney i s allowed 25% of the a d d i t i o n a l compensation ordered 
h e r e i n , payable out of and not i n a d d i t i o n to claimant's 
compensation. 

STEVEN G. BOYER, C l a i m a n t WCB 84-05820 & 84-04491 
R i n g l e & Herndon, C l a i m a n t ' s A t t o r n e y s J u l y 26, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of that p o r t i o n of Referee Neal's 
order which d e c l i n e d to award him attorney fees because he took no 
p o s i t i o n a t the hearing concerning which of two employers/insurers 
was r e s p o n s i b l e for h i s low back c o n d i t i o n . Argonaut Insurance 
Companies c r o s s - r e q u e s t s review of that p o r t i o n of the Referee's 
order which s e t a s i d e i t s d e n i a l of claimant's "aggravation" c l a i m 
and upheld Comstock Insurance Company's d e n i a l of claimant's "new 
i n j u r y " c l a i m . 

The Board a f f i r m s the order of the Referee with the following 
comment concerning the r e s p o n s i b i l i t y i s s u e . 

Where a compensable i n j u r y at one employment c o n t r i b u t e s to a 
d i s a b i l i t y o c c u r r i n g during a l a t e r employment i n v o l v i n g work 
con d i t i o n s capable of causing the d i s a b i l i t y , but which did not 
c o n t r i b u t e to the d i s a b i l i t y , the f i r s t employer i s l i a b l e . Boise 
Cascade Corp. v. Starbuck, 296 Or 238, 244 (1984). I f the 
evidence shows that a d i s a b i l i t y i s caused s o l e l y by an i n j u r y 
o c c u r r i n g during an e a r l i e r employment, there i s no reason to 
apply the l a s t i n j u r i o u s exposure r u l e . Starbuck, supra., 296 Or 
a t 243; CECO Corp. v. B a i l e y , 71 Or App 782, 786 (1985). 

Following our de novo review of the medical and l a y evidence, 
we are persuaded that claimant's c u r r e n t d i s a b i l i t y was caused 
s o l e l y by h i s November 1982 i n j u r y , for which Argonaut i s 
r e s p o n s i b l e . Consequently, we need not apply the l a s t i n j u r i o u s 
exposure r u l e . However, had we employed the r u l e our d e c i s i o n 
would not change s i n c e we are persuaded that claimant's a c t i v i t i e s 
i n December 1983, while employed by Comstock's insured, d i d not 
c o n t r i b u t e to h i s d i s a b i l i t y . 

I n a r e s p o n s i b i l i t y case claimant i s e n t i t l e d to attorney 
fees i f the attorney a c t i v e l y and meaningfully p a r t i c i p a t e d . OAR 
438-47-090(1). A c t i v e and meaningful p a r t i c i p a t i o n has been 
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i n t e r p r e t e d to mean that claimant advocated a p o s i t i o n adverse to 
one of the employers/insurers and has p r e v a i l e d . Erwin L. Bacon, 
37 Van Natta 205, 208 (1985); Robert Heilman, 34 Van Natta 1487 
(1982). Inasmuch as claimant did not advocate a p o s i t i o n adverse 
to one of the employers/insurers he i s not e n t i t l e d to an attorney 
fee. 

ORDER 

The Referee's order dated November 16, 1984 i s affirmed. 

LEWIS J . COX, C l a i m a n t WCB 84-03081 & 84-01790 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
H o me & Meserow, D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

Wausau Insurance Company requests review of Referee Brown's 
order which s e t a s i d e i t s d e n i a l of r e s p o n s i b i l i t y for c l a i m a n t ' s 
medical s e r v i c e s c l a i m and upheld the SAIF Corporation's d e n i a l of 
r e s p o n s i b i l i t y for the aforementioned s e r v i c e s . On review, the 
i s s u e s are compensability and r e s p o n s i b i l i t y . 

The Board a f f i r m s the order of the Referee with the f o l l o w i n g 
comment. Wausau contends that SAIF's 1984 d e n i a l was improper 
because SAIF f a i l e d to c l o s e claimant's 1978 nondisabling back 
i n j u r y c l a i m . We have r e c e n t l y h e l d that the employer/insurer i s 
under no o b l i g a t i o n to formally c l o s e a nondisabling claim, 
r e g a r d l e s s of whether the claim has been m i s c l a s s i f i e d as 
nondisabling, provided no request for r e c l a s s i f i c a t i o n i s made 
w i t h i n one year from the date of i n j u r y . Garland Combs, 37 Van 
Natta 756 (1985). Accordingly, SAIF's d e n i a l was not improper. 

ORDER 

The Referee's order dated November 14, 1984 i s affirmed. 
Claimant's attorney i s awarded $500 for s e r v i c e s on Board review, 
to be paid by Wausau Insurance Company. 

L U C I L L E H0EFFT, C l a i m a n t WCB 84-03305 & 84-01626 
B l a c k , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

EBI Companies requests review of those portions of Referee 
Mongrain's order which: (1) s e t aside i t s d e n i a l of 
r e s p o n s i b i l i t y for aggravation; (2) upheld Fireman's Fund's d e n i a l 
of r e s p o n s i b i l i t y for new i n j u r y for claimant's r i g h t shoulder 
condition; and (3) awarded claimant's attorney a fee of $800 for 
s e r v i c e s before and at hearing. EBI argued that the amount of the 
fee was e x c e s s i v e and that the fee should be apportioned between 
the i n s u r e r s according to the e f f o r t claimant's attorney 
expended. Claimant took no p o s i t i o n on the i s s u e of 
r e s p o n s i b i l i t y but did defend the amount of the attorney's fee and 
requested a fee for s e r v i c e s on Board review. The i s s u e s on 
review are r e s p o n s i b i l i t y for claimant's c o n d i t i o n and the amount 
and r e s p o n s i b i l i t y for claimant's attorney's fee. 

The Board a f f i r m s and adopts the order of the Referee. 
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There i s no a u t h o r i t y for awarding a fee ag a i n s t an i n s u r e r 
a g a i n s t which claimant d i d not p r e v a i l , t herefore, no 
apportionment of the fee between the two i n s u r e r s can be made on 
the b a s i s of claimant's attorney's e f f o r t s . See Ray A. Stern, 36 
Van Natta 1328 (1984); David Pet show,' 36 Van Natta 1323 (1984) 
(Order on Remand). 

Claimant requests an attorney's fee on Board review for 
defending the attorney's fee a t hearing. Because claimant's 
a t t o r n e y ' s p a r t i c i p a t i o n before the Board was l i m i t e d to defending 
the amount of attorney fees awarded a t hearing, no attorney fee 
w i l l be awarded to claimant for s e r v i c e s on Board review. Harold 
L. Dotson, 37 Van Natta 759 (1985). 

ORDER 

The Referee's order dated October 16, 1984 i s affirmed. 

EARL A. HUNTER, C l a i m a n t , WCB 83-05876 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF Corporation requests review of Referee Pferdner's 
order which awarded claimant 112° for 35% unscheduled permanent 
p a r t i a l d i s a b i l i t y due to a low back i n j u r y i n ad d i t i o n to the 
previous award of 48° for 15% unscheduled d i s a b i l i t y and which 
denied i t s c l a i m for a $609.20 overpayment of time l o s s 
compensation. The i s s u e s on review are extent of unscheduled 
permanent p a r t i a l d i s a b i l i t y and overpayment of time l o s s 
compensation. 

We adopt the Referee's f i n d i n g s of f a c t as our own. 

On the i s s u e of extent of d i s a b i l i t y we r e v e r s e . Claimant 
has found employment a t three p l a c e s s i n c e completing r e t r a i n i n g . 

We have considered the medical evidence and the l a y testimony 
along with the g u i d e l i n e s i n OAR 436-65-600 et seq. We f i n d that 
claimant has been a p p r o p r i a t e l y compensated for h i s unscheduled 
permanent p a r t i a l d i s a b i l i t y by the previous award for 15% 
d i s a b i l i t y . We gave no c o n s i d e r a t i o n to the p r i o r award for low 
back d i s a b i l i t y by the State of Alaska. American Bldg. Maint. v. 
McLees, 296 Or 772 (1984). 

On the i s s u e of the overpayment of time l o s s compensation 
between the time claimant f i n i s h e d h i s v o c a t i o n a l r e h a b i l i t a t i o n 
program and the issuance of the Determination Order, we conclude 
that the SAIF Corporation has f a i l e d to show persu a s i v e evidence 
that i t has made any overpayment. 

ORDER 

The Referee's order dated October 9, 1984 i s reversed i n p a r t 
and affirmed i n p a r t . That p a r t of the order which awarded 112° 
for 35% a d d i t i o n a l unscheduled permanent p a r t i a l d i s a b i l i t y i s 
rever s e d . The remainder of the order i s affirmed. 
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DARLA LUTZ, C l a i m a n t WCB 84-05520 
F r e d e r i c k L. B e n n e t t , J r . , C l a i m a n t ' s A t t o r n e y J u l y 26, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r D e f e r r i n g Motion 

t o S t r i k e B r i e f 
Claimant has moved the Board for an order s t r i k i n g the 

employer/respondent/cross-appellant's b r i e f on review on the ground 
that i t was not timely f i l e d . The motion w i l l be deferred u n t i l the 
time of Board review and w i l l be considered a t that time. 

I T I S SO ORDERED. 

CLINTON L . MADDOCK, C l a i m a n t WCB 81-07219 
K e n n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y J u l y 26, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o Withdraw 

and R e c o n s i d e r 
Claimant has moved the Board for an order withdrawing i t s 

Order on Review dated February 25, 1985 and for r e c o n s i d e r a t i o n of 
the merits of the case. A p e t i t i o n for j u d i c i a l review by the 
Court of Appeals i s pending. Claimant maintains that we have the 
a u t h o r i t y to withdraw our order at t h i s time by v i r t u e of the 
A d m i n i s t r a t i v e Procedures Act, s p e c i f i c a l l y ORS 183.482(6), which 
provides: 

"At any time subsequent to the f i l i n g of 
the p e t i t i o n for [ j u d i c i a l ] review and 
p r i o r to the date s e t for hearing the 
agency may withdraw i t s order for purposes 
of r e c o n s i d e r a t i o n . I f an agency withdraws 
an order for purposes of r e c o n s i d e r a t i o n , 
i t s h a l l , w i t h i n such time as the court may 
allow, a f f i r m , modify or reverse i t s 
order. I f the p e t i t i o n e r i s d i s s a t i s f i e d 
with the agency a c t i o n a f t e r withdrawal for 
purposes of r e c o n s i d e r a t i o n , he [ s i c ] may 
f i l e an amended p e t i t i o n for review and the 
review s h a l l proceed upon the r e v i s e d 
order." 

ORS 183.482 e s t a b l i s h e s the j u r i s d i c t i o n , procedure and scope 
of the c o u r t ' s a u t h o r i t y to review orders of a d m i n i s t r a t i v e 
agencies i n contested c a s e s . The r i g h t to j u d i c i a l review of 
agency orders a r i s e s out of ORS 183.480, which s t a t e s t hat 
" J u d i c i a l review of f i n a l orders of agencies s h a l l be s o l e l y as 
provided by ORS 183.482, 183,484, 183.490 and 183.500." By v i r t u e 
of ORS 183.315(1), ORS 183.480 does not apply to t h i s agency. 
Neither do the procedures mandated by that s t a t u t e apply to t h i s 
agency. The j u r i s d i c t i o n , procedure and scope of the c o u r t ' s 
a u t h o r i t y to review the orders of t h i s Board are e s t a b l i s h e d by 
ORS 656.298. There i s no counterpart to the "withdraw and 
rec o n s i d e r " p r o v i s i o n of ORS 183.482(6) i n ORS 656.298. We 
conclude that, because there i s no counterpart i n the Workers' 
Compensation Act to ORS 183.482(6), the l e g i s l a t u r e did not intend 
that t h i s Board be authorized to withdraw and reconsider i t s 
orders a f t e r the e a r l i e r of the f i l i n g of a p e t i t i o n for j u d i c i a l 
review or the e x p i r a t i o n of t h i r t y days from the mailing date of 
an order. ORS 656.295(8); 656.298(1). See a l s o ORS 656.704(1). 

We are aware that t h i s Board has p r e v i o u s l y r e f e r r e d to ORS 
183.482(6) i n connection with i t s a u t h o r i t y to withdraw and 
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reconsider i t s o r d e r s . See Lewis Twist, 34 Van Natta 290, 293, 
(1982), a f f ' d , Tektronix Corp. v. Twist, 62 Or App 602, 604-05, 
rev den,~ !>5!lPor 259 (1983). We b e l i e v e that Twist reached the 
c o r r e c t r e s u l t based on the f a c t s of that case. I n Twist the 
claimant, objected i n the Court of Appeals to the Board having 
abated and reconsidered i t s Order on Review, arguing that the 
court was without j u r i s d i c t i o n to consider our order because the 
p e t i t i o n for j u d i c i a l review was f i l e d more than t h i r t y days a f t e r 
the date of our f i r s t order. We s a i d , " I f we can reconsider an 
order even a f t e r an appeal to the Court of Appeals, i t i s even 
more obvious that we can reconsider an order before an appeal to 
the Court of Appeals i s f i l e d . " We conclude that the quoted 
language was unfortunate. I n Twist, we abated our o r i g i n a l order 
l e s s than t h i r t y days a f t e r i t was mailed and before j u d i c i a l 
review had been i n i t i a t e d . Twist did not involve the procedure 
described i n ORS 183.482(6) at a l l . I n Twist, our order was not 
f i n a l , ORS 656.295(8), when we withdrew i t , nor had any p a r t y 
invoked the j u r i s d i c t i o n of the Court of Appeals. Our a u t h o r i t y 
to do as we did was, i n f a c t , based upon ORS 656.295(6) and ( 8 ) . 

Claimant's motion i s denied. 
I T I S SO ORDERED. 

MARGIE B. McCASLAND, C l a i m a n t WCB 83-01954 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant requests review of that p o r t i o n of Referee Daron's 
order which upheld the i n s u r e r ' s d e n i a l of compensability of 
medical s e r v i c e s performed i n 1983 because they were not r e l a t e d 
to her 1971 back i n j u r y by a preponderance of the evidence. The 
i n s u r e r c r o s s - r e q u e s t s review of those portions of the order which 
found medical s e r v i c e s performed i n 1981 were compensably r e l a t e d 
to the 1971 i n j u r y and 1972 surgery and which awarded an attorney 
fee for overturning i t s d e n i a l . The i s s u e s on review are 
compensability of 1981 and 1983 medical s e r v i c e s and attorney fees 
for overturning a d e n i a l . 

The Board a f f i r m s and adopts the order of the Referee. 

The Referee awarded a fee to claimant's attorney for 
overturning the i n s u r e r ' s d e n i a l of compensability of the 1981 
medical s e r v i c e s . The i n s u r e r argues that claimant's attorney i s 
not e n t i t l e d to a fee because claimant obtained no compensation as 
a r e s u l t of the attorney's r e p r e s e n t a t i o n . ORS 656.386 provides 
for payment by the i n s u r e r of a reasonable attorney fee to 
claimant's attorney for overturning a d e n i a l and does not t i e the 
award to any compensation to claimant, therefore, the Referee's 
award of attorney's fees was c o r r e c t . Claimant's attorney i s 
e n t i t l e d to an i n s u r e r paid fee for defending the f i n d i n g of 
compensability on Board review. OAR 438-47-055. 

ORDER 

The Referee's order dated August 31, 1984 i s affirmed. 
Claimant's attorney i s awarded a fee of $250 for s e r v i c e s on Board 
review, to be paid by the insurer, 
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RAYMOND C. NORGAARD, C l a i m a n t WCB 83-09014 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 2 6 , 1985 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s R e p u b l i s h e d O r d e r on R e v i e w 

We i s s u e d our Order on Review on March 18, 1985 i n which we 
affirmed Referee Shebley's order dated J u l y 9, 1984. At the 
request of the s e l f - i n s u r e d employer, we withdrew our Order on 
Review p r i o r to i t s having become f i n a l . We did so i n order to 
permit the p a r t i e s to complete f u r t h e r l i t i g a t i o n r e l a t i n g to t h i s 
c l a i m . We have now been informed that the other l i t i g a t i o n has 
been completed. 

Now, t h e r e f o r e , we hereby r e p u b l i s h our Order on Review dated 
March 18, 1985 e f f e c t i v e t h i s date. 

IT I S SO ORDERED. 

BETTY L . OYLER, C l a i m a n t WCB 8 3 - 0 9 8 5 8 , 8 3 - 0 9 8 5 9 & 83-09860 
Jo h n C. O ' B r i e n , J r . , C l a i m a n t ' s A t t o r n e y J u l y 26, 1985 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and Lewis. 

EBI Companies requests review of Referee Menashe's order 
which: (1) s e t a s i d e i t s d e n i a l of claimant's "new i n j u r y " c l a i m 
for a l e f t arm and shoulder condition; and (2) upheld the SAIF 
Corporation and Mission Insurance Company's d e n i a l s of claimant's 
"aggravation" c l a i m s . On review, the s o l e i s s u e i s r e s p o n s i b i l i t y . 

Following our de novo review of the l a y and medical evidence, 
we conclude that claimant's 1982 work exposure, while EBI was on 
the r i s k , independently contributed to claimant's c o n d i t i o n . 
Furthermore, we are not persuaded that claimant's d i s a b i l i t y i s 
s o l e l y a t t r i b u t a b l e to an e a r l i e r employment i n c i d e n t or a cause 
unrelated to h i s employment. Accordingly, we a f f i r m and adopt the 
Referee's order which found that EBI was the r e s p o n s i b l e p a r t y . 

ORDER 

The Referee's order dated December 14, 1984 i s a f f i r m e d . 

NORMAN D. WALKER, C l a i m a n t WCB 84-04028 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 26, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members Lewis and McMurdo. 

The i n s u r e r requests review of Referee Pferdner's order which 
awarded 224" for 70% unscheduled permanent p a r t i a l d i s a b i l i t y i n 
l i e u of a Determination Order award of 80° for 25% unscheduled 
permanent p a r t i a l d i s a b i l i t y for claimant's low back c o n d i t i o n . 
The i n s u r e r requests remand for f u r t h e r development of the record 
or, i n the a l t e r n a t i v e , r e v e r s a l of the Referee's award of 
a d d i t i o n a l permanent d i s a b i l i t y compensation. 

Neither the employer nor i t s i n s u r e r appeared or were 
represented at hearing. The record i n d i c a t e s , however, t h a t a l l 
the appropriate n o t i c e s were sent. At the outset of the hearing, 
claimant's attorney made an unsworn r e p r e s e n t a t i o n that he had 
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telephoned the i n s u r e r t h at morning and that a c l a i m s 
r e p r e s e n t a t i v e i n d i c a t e d that there was a hearing s e t for that day 
and she thought t h e i r attorneys had been n o t i f i e d . 

OAR 438-06-070 i n r e l e v a n t p a r t provides: 

" F a i l u r e of a party to appear at a hearing 
without good cause c o n s t i t u t e s a waiver of 
appearance." 

On review the i n s u r e r contends that through no f a u l t of claimant 
and d e s p i t e apparently s u f f i c i e n t n o t i c e , i t was "unable" to 
appear at the hearing. I t does not e x p l a i n why i t was "unable" to 
appear or a s s e r t t h a t i t has evidence showing good cause for i t s 
nonappearance. Indeed, i t makes no s p e c i f i c mention of any 
evidence to be introduced on remand. I t s t a t e s i n general terms 
th a t i t was afforded no cross-examination, no opportunity to 
o b j e c t to testimony or evidence and no opportunity to present 
argument to the Referee. 

Where we determine that a case has been improperly, 
incompletely or otherwise i n s u f f i c i e n t l y developed or heard by the 
Referee, we have d i s c r e t i o n to remand for f u r t h e r evidence 
t a k i n g . ORS 656.295(5). On de novo review of the record we f i n d 
that the i n s u r e r was properly n o t i f i e d of the hearing and had a 
reasonable opportunity to appear and be heard. We f i n d the 
Referee's d e c i s i o n to hear the case i n the i n s u r e r ' s absence to 
have been t o t a l l y proper. We f i n d nothing to suggest that the 
case was improperly, incompletely or i n s u f f i c i e n t l y developed or 
heard. 

Considering the merits, claimant i s a 61 year old high school 
graduate who was employed as a f u r n i t u r e and appliance d e l i v e r y 
person. He i n j u r e d h i s back l i f t i n g a queen s i z e mattress on 
October 27, 1983. Dr. Howell, an osteopath, provided c o n s e r v a t i v e 
treatment. 

Dr. Howell reported i n h i s January 20, 1984 c l o s i n g 
e v a l u a t i o n that claimant i n d i c a t e d that he experienced low back 
p a i n whenever l i f t i n g 25 pounds or more. Standing i n one p l a c e 
for ten minutes was a l s o reported to accentuate the p a i n . Dr. 
Howell reported 80° of thoracolumbar f l e x i o n , l a t e r a l f l e x i o n 
reduced by approximately 33% and r o t a t i o n reduced by about h a l f . 
Tenderness and abnormal muscle spasm was s t i l l evident a t L2-3. 
Dr. Howell s t a t e d h i s impression as f o l l o w s : 

"1. Somatic dysfunction, lumbar, 
apparently the r e s u l t of the 10/27/83 
i n c i d e n t , unresolved i n response to 
i n t e n s i v e c o n servative therapy. Some 
permanent p a r t i a l d i s a b i l i t y a n t i c i p a t e d 
and the p a t i e n t w i l l be unable to l i f t on a 
regular b a s i s more than 25 pounds, and may 
experience ongoing pain. 
"2. P r e - e x i s t i n g o s t e o a r t h r i t i s of the 
lumbar spine, asymptomatic p r i o r to the 
event of 10/27/83. Symptoms now p r i m a r i l y 
i n the area of a r t h r i t i c change. The 
presence of the p r e - e x i s t i n g a r t h r i t i c 
c o n d i t i o n i s considered to have r e s u l t e d i n 
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a s u b s t a n t i a l l y greater r e s u l t a n t 
d i s a b i l i t y than the p a t i e n t would have 
i n c u r r e d had t h i s c o n d i t i o n not been 
present." 

Dr. Howell c h a r a c t e r i z e d claimant's permanent d i s a b i l i t y as mild 
to moderate, a t t r i b u t a b l e to reduced lumbar range of motion and 
the requirement that he adapt to l e s s strenuous p h y s i c a l a c t i v i t y . 

Claimant t e s t i f i e d that he could not r e t u r n to h i s old job, 
but that he f e l t he could work as a dispatcher, making use of h i s 
d e l i v e r y experience. He t e s t i f i e d of constant p a i n three inches 
above h i s b e l t , sometimes g e t t i n g so bad as to make him s i c k to 
h i s stomach. He s t a t e d that he can l i f t 25 pounds at most, but 
does not attempt to do so often. Too much l i f t i n g puts him i n bed 
the next day. Long standing or s i t t i n g causes p a i n . Changing 
p o s i t i o n s provides r e l i e f . A f t e r walking three or four blocks he 
experiences d i f f i c u l t y . With d i f f i c u l t y he i s able to climb three 
s t o r i e s of s t a i r s . Claimant c l o s e d h i s second-hand appliance and 
f u r n i t u r e b u s i n e s s i n January 1984 because he was unable to make 
h i s own pick-ups and d e l i v e r i e s . 

Considering claimant's p h y s i c a l impairment and the p e r t i n e n t 
s o c i a l / v o c a t i o n a l c o n s i d e r a t i o n s , see OAR 436-65-600 et seq., we 
f i n d that an award of 128° for 40% unscheduled permanent p a r t i a l 
d i s a b i l i t y w i l l most a p p r o p r i a t e l y compensate claimant for h i s 
permanent l o s s of earning c a p a c i t y due to the compensable i n j u r i e s . 

ORDER 

The Referee's order dated November 20, 1984 i s modified. 
Claimant i s awarded 128° for 40% unscheduled permanent p a r t i a l 
d i s a b i l i t y for h i s low back condition i n l i e u of a l l p r i o r awards 
on t h i s c l a i m . Claimant's attorney's fee i s adjusted a c c o r d i n g l y . 

EDWARD J . ALFORD, C l a i m a n t WCB 84-02162 & 84-0 2 1 6 3 
M y r i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 3 0 , 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
B r i a n P o c o c k , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

Aetna T e c h n i c a l requests review of Referee Brown's order t h a t 
s e t a s i d e i t s d e n i a l of claimant's aggravation claim and approved 
Crawford and Company's new i n j u r y d e n i a l . The i s s u e on review i s 
r e s p o n s i b i l i t y . 

While we agree with the r e s u l t reached by the Referee, we 
f i n d t h a t he applied the wrong l e g a l standard i n reaching i t . We, 
t h e r e f o r e , s e t f o r t h the following e s s e n t i a l f a c t s and apply the 
appropriate standard of Boise Cascade Corp. v. Starbuck, 296 Or 
238 (1984), i n a f f i r m i n g the Referee's order. 

Claimant was compensably i n j u r e d on December 6, 1979 while 
Aetna was on the r i s k . The i n i t i a l d iagnosis was probable d i s c 
h e r n i a t i o n . Claimant's symptoms gr a d u a l l y resolved, although he 
continued to experience p e r i o d i c f l a r e - u p s i n 1980 and throughout 
1983, when Crawford, the second i n s u r e r , was on the r i s k . 

Sometime i n 1981 claimant's job d u t i e s changed from the 
f a i r l y rigorous telephone lineman work he had been doing to 
l i g h t e r equipment r e p a i r work. He continued i n t h i s l i g h t e r 
c a p a c i t y through l a t e 1983, when he noticed that the frequency and 
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s e v e r i t y of h i s symptoms were i n c r e a s i n g . He returned to Dr. 
S t r u k e l , the orthopedist who had t r e a t e d claimant following the 
1979 i n j u r y . Dr. S t r u k e l performed a myelogram which revealed a 
l a r g e L4-5 d i s c h e r n i a t i o n . Surgery was performed the next day 
for removal of the d i s c , along with a laminectomy and 
foraminotomy. Claimant submitted the b i l l i n g s for the surgery 
f i r s t to Crawford, which denied r e s p o n s i b i l i t y , and then to Aetna, 
which a l s o denied. 

The most s i g n i f i c a n t medical evidence i s a d e p o s i t i o n of Dr. 
S t r u k e l . I t was h i s opinion that claimant's 1979 i n j u r y 
p r e c i p i t a t e d the d i s c h e r n i a t i o n , and that while claimant's l a t e r 
employment could have contributed to f u r t h e r d i s c h e r n i a t i o n , i t 
probably did not. Tn f a c t , Dr. S t r u k e l opined that the 1979 
i n j u r y was the s o l e cause of the ultimate need for surgery. 

I n f i n d i n g Aetna re s p o n s i b l e , the Referee s t a t e d : 

"With regard to r e s p o n s i b i l i t y , i n the case 
of s u c c e s s i v e i n s u r e r s , the 'could have' 
t e s t e s t a b l i s h e s both compensability and 
r e s p o n s i b i l i t y . The burden i s on the 
second employer to show the f i r s t exposure 
was e i t h e r the s o l e cause or that i t was 
impossible for the second exposure to have 
caused an independent worsening of the 
underlying c o n d i t i o n . " 

The Referee c i t e d FMC Corp. v. L i b e r t y Mutual I n s . Co., 70 Or 
App 370 (1984), i n support of h i s holding, and found that the 
second i n s u r e r had indeed met i t s burden of proving that the f i r s t 
employment was the s o l e cause of claimant's need for surgery. 

FMC v. L i b e r t y Mutual I n s . Co., supra, i s a r e s p o n s i b i l i t y 
case I n v o l v i n g an occupational d i s e a s e . I n such a case, the 
"could have" t e s t i s the appropriate standard. Cf. Bracke v. 
Baza'r, 293 Or 239 (1982). The present claim, however, i n v o l v e s 
s u c c e s s i v e i n j u r i e s for which the standard s e t f o r t h i n Boise 
Cascade v. Starbuck, 296 Or 238 (1984) i s to be used. Under t h a t 
standard, the f i r s t employer remains l i a b l e for a claimant's 
c o n d i t i o n where the f i r s t employment c o n t r i b u t e s to a d i s a b i l i t y 
o c c u r r i n g during the l a t e r employment, but the l a t e r employment 
does not, i n f a c t , c o n t r i b u t e to claimant's ultimate d i s a b i l i t y . 
That i s the s i t u a t i o n presented by the present c l a i m . Aetna 
remains the r e s p o n s i b l e i n s u r e r . 

The Referee's order dated December 13, 1984 i s affirmed. 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer requests review of Referee F o s t e r ' s 
order that granted claimant 128° for 40% unscheduled permanent 
p a r t i a l d i s a b i l i t y i n l i e u of the 96° for 30% awarded by p r i o r 
Determination Orders and a May 1981 S t i p u l a t e d Settlement. On 
review, the s e l f - i n s u r e d employer a s s e r t s that the Referee's award 
was e x c e s s i v e . We agree and, therefore, modify the Referee's 
order. -989-

ORDER 

LYNWOOD G. BRYAN, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

WCB 84-07306 
J u l y 30, 1985 
O r d e r on Revi e w 



Claimant was compensably i n j u r e d on October 12, 1978 when he 
f e l l o f f of an i n c l i n e while working on the green c h a i n . Claimant 
landed on h i s back, and the f a l l r e s u l t e d i n an unstable lumbar 
spine c o n d i t i o n . A f t e r c o n s e r v a t i v e treatment, claimant returned 
to the green chain but found the work too strenuous. He was 
assigned to l i g h t e r duty i n which he e s s e n t i a l l y performed the 
same work, but with l i g h t e r and d r i e r wood products. He performed 
t h i s l i g h t e r work s u c c e s s f u l l y . Unfortunately, economic 
co n d i t i o n s forced termination of the l i g h t work, and claimant was 
once again assigned to the green cha i n . He could not perform the 
h e a v i e r work and he resigned. 

Claimant then obtained v o c a t i o n a l a s s i s t a n c e i n the form of a 
two-year program i n court r e p o r t i n g . He began t r a i n i n g a t a 
Eugene t r a i n i n g s i t e , but when i t became apparent that t h i s 
t r a i n i n g would be i n s u f f i c i e n t to q u a l i f y claimant as a c e r t i f i e d 
court r e p o r t e r , he q u i t the school and entered a court r e p o r t i n g 
school i n P o r t l a n d . I n the interim, claimant's two y e a r s of 
v o c a t i o n a l a s s i s t a n c e e l i g i b i l i t y expired. He i s p r e s e n t l y 
continuing h i s t r a i n i n g program at h i s own expense. Although he 
had not completed t r a i n i n g at the time of the hearing, evidence 
was introduced suggesting that claimant i s q u a l i f i e d to be 
employed as a t r a n s c r i b e r or hearings r e p o r t e r . At the time of 
the hearing, claimant was expected to complete h i s t r a i n i n g 
program sometime i n 1985. 

The f i r s t Determination Order awarded claimant 10%. An 
a d d i t i o n a l 10% was granted by way of a May 1981 S t i p u l a t e d 
Settlement. The c l a i m was l a t e r reopened, and a J u l y 2, 1984 
Determination Order granted another 10%, bringing claimant's t o t a l 
award to 30% at the time of the hearing. Finding claimant's l o s s 
of earning c a p a c i t y " d i f f i c u l t to determine" because of claimant's 
inadequate t r a i n i n g , the Referee granted 40% i n l i e u of the p r i o r 
awards. The Referee provided no f u r t h e r a n a l y s i s of the reasons 
for the i n c r e a s e d award. 

A f t e r reviewing the record, we f i n d that claimant was 
adequately compensated by the 30% unscheduled award arranged p r i o r 
to the hearing. At the time of the hearing, claimant was 37 y e a r s 
of age. He had a high school education. His impairment was not 
s u b s t a n t i a l and he had had no s u r g e r i e s . He had engaged i n a 
number of l i g h t and medium jobs i n the past, and he does not 
appear to be precluded by h i s c u r r e n t d i s a b i l i t y from doing them 
now. Although claimant had not completed court reporter school at 
the the time of the hearing, a v o c a t i o n a l consultant reported that 
with claimant's c u r r e n t t r a i n i n g , he i s q u a l i f i e d to serve as a 
t r a n s c r i b e r or a hearings r e p o r t e r . 

We f i n d t h a t even when the record i s viewed i n a way most 
favorable to claimant, an award of 30% i s adequate. The Referee's 
award of 40% was e x c e s s i v e . 

ORDER 

The Referee's order dated December 28, 1984 i s r e v e r s e d . 
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MARK D. BRYANT, C l a i m a n t WCB 83-09276 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant requests review of Referee Mulder's order which 
affirmed: (1) a February 25, 1980 Determination Order that did 
not award scheduled permanent d i s a b i l i t y for l o s s of use of h i s 
hands/wrists; and (2) an A p r i l 8, 1983 Determination Order that 
di d not award a d d i t i o n a l unscheduled permanent d i s a b i l i t y for a 
low back i n j u r y i n excess of the 15% (48°) award he had r e c e i v e d 
by v i r t u e of a p r i o r Referee's order. On review, the i s s u e s are 
extent of scheduled and unscheduled permanent d i s a b i l i t y . 

The Board a f f i r m s the order of the Referee with the following 
m o d i f i c a t i o n . 

Following our de novo review of the medical and l a y evidence, 
we f i n d that claimant has not e s t a b l i s h e d t h a t : (1) he i s 
e n t i t l e d to an award of scheduled permanent d i s a b i l i t y ; or (2) he 
i s e n t i t l e d to an award of unscheduled permanent d i s a b i l i t y i n 
excess of that which he has p r e v i o u s l y r e c e i v e d . I n e v a l u a t i n g 
the extent of claimant's unscheduled permanent d i s a b i l i t y we did 
not consider claimant's i n a b i l i t y to l o s e weight as an 
unreasonable f a i l u r e to follow needed medical advice or to 
otherwise m i t i g a t e damages. See Nelson v. EBI, 296 Or 246, 252 
(1984). Thus, claimant's o b e s i t y did not cause us to reduce the 
extent of h i s unscheduled permanent d i s a b i l i t y . 

ORDER 

The Referee's order dated December 13, 1984, as modified 
h e r e i n , i s affirmed. . 

GARY C. CUNNINGHAM, C l a i m a n t WCB 83-11140 & 84-01382 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
B e e r s & Zimmerman, D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

EBI Companies requests review of that p o r t i o n of Referee Mike 
Johnson's order that awarded claimant's attorney a $900 i n s u r e r 
p a i d f e e . EBI does not request review of that p o r t i o n of the 
Referee's order that s e t a s i d e i t d e n i a l of a new i n j u r y to the 
back and approved Safeco Insurance Company's d e n i a l of claimant's 
low back aggravation claim, thereby holding EBI responsible for 
claimant's c u r r e n t low back cond i t i o n . 

Claimant's attorney was required to appear a t the hearing 
because Safeco's d e n i a l precluded an order designating a paying 
agent pursuant to ORS 656.307. Safeco withdrew i t s contention as 
to the compensability of claimant's c l a i m immediately p r i o r to the 
hearing. Claimant's attorney took a p o s i t i o n a t the hearing that 
was c o n s i s t e n t with the Referee's d e c i s i o n on employer/insurer 
r e s p o n s i b i l i t y . Because the Referee ordered EBI to accept a 
p r e v i o u s l y denied claim, claimant's attorney i s e n t i t l e d to a 
reasonable attorney fee not to exceed $3,000. OAR 438-47-020(1). 
The fee awarded by the Referee i s not unreasonable. See Robert 
Heilman, 34 Van Natta 1487 (1982). There i s no s t a t u t o r y or 
re g u l a t o r y b a s i s upon which to apportion the fee award between EBI 
and Safeco. -991-



The Board a f f i r m s the order of the Referee. 

ORDER 

The Referee's order dated June 14, 1984 i s affirmed. 

SALLY A. DAVIS, C l a i m a n t WCB 84-06555 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant requests review of Referee Wilson's order which 
upheld the i n s u r e r ' s d e n i a l of aggravation of claimant's low back 
i n j u r y . The i s s u e on review i s whether claimant c a r r i e d her 
burden of proof that the worsening of her c o n d i t i o n was due to her 
i n d u s t r i a l i n j u r y r a t h e r than to her non-compensable degenerative 
d i s c d i s e a s e * 

The Board a f f i r m s the order of the Referee with the following 
comment. Claimant did not need a medical opinion of worsening or 
of compensable ca u s a t i o n to p r e v a i l on h e r c l a i m . Garbutt y. 
SAIF, 297 Or 148 (1984). Claimant has had at l e a s t two c o n d i t i o n s 
tHat cause p a i n i n her back, of which only one i s compensable. 
Claimant must prove that the current c o n d i t i o n for which she 
d e s i r e s medical treatment was caused by her i n d u s t r i a l i n j u r y . 
See Poole v. SAIF, 69 Or App 503 (1984). The medical opinions 
o f f e r e d do not a s c r i b e the worsening of her c o n d i t i o n to the 
i n d u s t r i a l i n j u r y p o r t i o n of her back problems. We f i n d 
c laimant's testimony i n t h i s case i n s u f f i c i e n t l y p e r s u a s i v e to 
c a r r y her burden of proof that she has s u f f e r e d a worsening of her 
i n d u s t r i a l i n j u r y as opposed to a worsening of her non-compensable 
degenerative d i s c d i s e a s e . Therefore, we a f f i r m the Referee's 
order. 

ORDER 

The Referee's order dated January 4, 1985 i s a f f i r m e d . 

LAWRENCE W. DIGBY ( D e c e a s e d ) , C l a i m a n t WCB 84-01667 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF Corporation requests review of Referee McCullough's 
order which s e t a s i d e i t s d e n i a l of claimant's myocardial 
i n f a r c t i o n at work as not a r i s i n g out of h i s employment. The 
i s s u e on review i s compensability. 

Claimant was working as a log truck d r i v e r when he s u f f e r e d a 
myocardial i n f a r c t i o n on the morning of October 24, 1983. At the 
time, he was 62 y e a r s old, stood 6'2", and weighed about 180 
pounds. He had been a two to three pack per day c i g a r e t t e smoker 
for about f o r t y y e a r s . He had had untreated angina for about s i x 
y e a r s . Claimant's wife c r e d i b l y t e s t i f i e d that he had f e l t f i n e 
when he l e f t the house to go to work. The symptoms began s h o r t l y 
a f t e r claimant f i n i s h e d wrapping h i s f i r s t log load of the day. 
Claimant drove h i s load down the mountain as h i s symptoms became 
i n c r e a s i n g d i s t r e s s f u l . A f t e r an hour, he p u l l e d h i s truck to the 
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s i d e of the road and h i s boss picked him up and transported him to 
the employer's shop. Claimant's wife met the men there and 
transported claimant to a h o s p i t a l . At the h o s p i t a l , the 
myocardial i n f a r c t i o n was diagnosed and an angiogram revealed that 
there had been a recent o c c l u s i o n of 1 the a n t e r i o r descending 
coronary a r t e r y with a remaining 80-90% s t e n o s i s of the a r t e r y 
d i s t a l to the f i r s t diagonal or intermediate branch and proximal 
to the second diagonal. Claimant was discharged from h o s p i t a l 
c a r e on November 10, 1983, with f i n a l diagnoses of: "(1) l a r g e 
a n t e r o s e p t a l myocardial i n f a r c t i o n with r e s u l t a n t l e f t v e n t r i c u l a r 
aneurysm; (2) r e c u r r e n t c h e s t discomfort post-myocardial 
i n f a r c t i o n ; and (3) coronary a r t e r y d i s e a s e . " Claimant died on 
December 4, 1983, without returning to work. 

SAIF does not contest the f i n d i n g of l e g a l c a u s a t i o n . I t i s 
undisputed that claimant's myocardial i n f a r c t i o n happened while 
claimant was at work. The i s s u e i s whether claimant proved 
medical c a u s a t i o n : whether i t has been e s t a b l i s h e d that work 
a c t i v i t y m a t e r i a l l y contributed to the onset of claimant's 
myocardial i n f a r c t i o n . Two doctors, a c a r d i o l o g i s t and an 
i n t e r n i s t , claimant's attending p h y s i c i a n , expressed opinions by 
l e t t e r and d e p o s i t i o n on the i s s u e of medical c a u s a t i o n . 

Dr. K e l l e y , claimant's attending p h y s i c i a n , f i r s t reported 
t h a t , i n h i s opinion, the cause of claimant's myocardial 
i n f a r c t i o n was t o t a l l y due to h i s h i s t o r y of c i g a r e t t e smoking. 
He s t a t e d , " i t i s impossible to quantify any r e l a t i o n s h i p of 
b e l a t e d s t r e s s or p h y s i c a l a c t i v i t y e t c . i n the function of the 
h e a r t a t t a c k . " His deposition testimony eroded the c e r t a i n t y of 
that opinion, but did not n e c e s s a r i l y r e j e c t i t a l t o g e t h e r : 

"Q: Okay. What kind of p h y s i c a l e x e r t i o n 
would be necessary, i n your opinion, to 
spark myocardial- i n f a r c t i o n such as 
[ c l a i m a n t ] had? 

"A: I don't think that you can q u a n t i t a t e 
that because that depends on how severe the 
a r t e r i e s are narrowed. With someone who 
has moderately severe narrowing i t might 
take q u i t e a b i t of p h y s i c a l a c t i v i t y , with 
somebody with severe narrowing i t might 
take minimal, or as you mentioned e a r l i e r , 
no p h y s i c a l a c t i v i t y . I think i t ' s hard to 
q u a n t i t a t e that and the example i s why 
didn't i t happen the day before or the next 
day i n [ c l a i m a n t ' s ] case and t h a t ' s what 
makes i t hard to put a number on i t . 

"Q: So would i t be f a i r to say that you 
are not p o s i t i v e or even — are you w i t h i n 
a reasonable medical p r o b a b i l i t y when you 
say you think t h i s e x e r t i o n sparked the 
myocardial i n f a r c t i o n ? 

"A: I think that i t may have been a 
c o n t r i b u t i n g f a c t o r . 

"Q: I t may have been. Are you dealing i n 
p o s s i b i l i t i e s or p r o b a b i l i t i e s ? 
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"A: Maybe I don't understand the 
d i f f e r e n c e . I think that i t ' s l i k e l y t h a t 
p h y s i c a l a c t i v i t y was a c o n t r i b u t i n g f a c t o r 
to h i s h e a r t a t t a c k . 
"Q: Okay. I guess that leads me back to 
my previous question. Maybe I can rephrase 
i t and add i n some of the f a c t s you gave. 
With regard to a person who has a 
p r e e x i s t i n g coronary a r t e r y d i s e a s e , maybe 
with the l i t t l e s t e n o s i s that [ c l a i m a n t ] 
had, what kind of p h y s i c a l e x e r t i o n , i n 
your opinion, would be necessary for a 
myocardial i n f a r c t i o n ? 

"A: The reason I have d i f f i c u l t y 
q u a n t i t a t i n g that i s that with h i s degree 
of p h y s i c a l a c t i v i t y maybe that could have 
occurred — or with h i s degree of coronary 
d i s e a s e maybe that could have occurred a t 
r e s t i n another month, and i t ' s hard for me 
to put a number on — w e l l , i f he walked 
one block he wouldn't have had a he a r t 
a t t a c k , i f he walked f i v e blocks he would 
have, and I j u s t don't know how to answer 
that honestly." 

I n c o n t r a s t , Dr. K l o s t e r reported by l e t t e r t h a t he could 
"not exclude the p o s s i b i l i t y that [ c l a i m a n t ' s ] work a c t i v i t y a t 
tha t time may have contributed to the development of the 
myocardial i n f a r c t i o n a t that time rather than some time l a t e r . " 
He based h i s opinion p a r t l y on an i n v e s t i g a t i v e report which 
c h a r a c t e r i z e d the work of chaining down a log load as "'a 
p h y s i c a l l y strenuous operation of moderate nature.'" I n h i s 
depo s i t i o n , Dr. K l o s t e r expounded on the t h e o r i e s about myocardial 
i n f a r c t i o n s and concluded: 

"A: No, I don't think h i s p h y s i c a l 
a c t i v i t y was a co n t r i b u t i n g f a c t o r to h i s 
development of coronary a t h e r o s c l e r o s i s , 
and, i n f a c t , regular p h y s i c a l a c t i v i t y i s 
thought to be b e n e f i c i a l . 

"As f a r as the myocardial i n f a r c t i o n , no, I 
don't think that h i s p h y s i c a l a c t i v i t y t h a t 
morning was a major c o n t r i b u t i n g f a c t o r to 
h i s i n f a r c t i o n . 

"Q: I know you don't f e e l i t was a major 
one, was i t a m a t e r i a l one? 

"A: No. 
"Q: Was i t s i g n i f i c a n t i n any respec t a t 
a l l ? 

"A: I don't think i t was a s i g n i f i c a n t 
i s s u e . I think the stage was s e t for a 
myocardial i n f a r c t i o n with severe narrowing 
of the a r t e r y , and that that was the reason 
he had the i n f a r c t i o n . 

"Q: I b e l i e v e you've already s a i d that i t 
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was at the point of being p r e c i p i t a t e d j u s t 
by being at home during that day, as w e l l 
as going to work. 

"A: Yes. And why the v e s s e l becomes 
occluded r i g h t at that point i s 
c o n j e c t u r a l , i t can be due to smoking a 
c i g a r e t t e , provoking spasm or s t i c k i n g of 
p l a t e l e t s together, which o b s t r u c t s the 
a r t e r y . I think i t ' s more l i k e l y to be 
that than to be due to mild or modest 
p h y s i c a l e x e r t i o n , because we understand 
the mechanisms with c i g a r e t t e smoking, and 
we don't understand — we don't know of any 
mechanisms that we can r e l a t e to p h y s i c a l 
e x e r t i o n . " 

Considering the r e l a t i v e e x p e r t i s e of the two doctors and 
t h e i r f a m i l i a r i t y with claimant and the e x e r t i o n involved i n 
wrapping h i s log load, we f i n d t h at t h e i r opinions are not 
p e r s u a s i v e that claimant's work a c t i v i t i e s on the morning of 
October 24, 1983 were a m a t e r i a l c o n t r i b u t i n g cause of h i s 
myocardial i n f a r c t i o n . Dr. K e l l e y ' s conclusion that he could not 
honestly quantify the c o n t r i b u t i o n of the morning's e x e r t i o n s and 
that he had no way of proving that there was a c o n t r i b u t i o n i n 
conjunction with Dr. K l o s t e r ' s explanation of the mechanism of 
i n f a r c t i o n and h i s opinion that claimant's a c t i v i t y the day of the 
i n f a r c t i o n was not s u f f i c i e n t l y strenuous nor s u f f i c i e n t l y 
prolonged to c o n t r i b u t e made the evidence i n t h i s case 
i n s u f f i c i e n t to c a r r y claimant's burden of proof that h i s work 
a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause of h i s myocardial 
i n f a r c t i o n . Coday y. Willamette. Tug & Barge, 250 Or 39 (1968); 
c f . Rogers v." S A I F V 289 Or 633 (1980);' Adams' v. G i l b e r t ^ Tow 
S e r v i c e , 69 Or App 318 (1984); Batdorf v. SAIF, 54 Or App 496 
(1981). 

ORDER 

The Referee's order dated November 26, 1984 i s reversed and 
the d e n i a l by the SAIF Corporation i s r e i n s t a t e d . 

RICHARD L . HENLEY, C l a i m a n t WCB 84-05335 
B a r n e s , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF Corporation requests review of that p o r t i o n of 
Referee Peterson's order that awarded claimant's attorney f e e s i n 
the amount of $8,432 for s e r v i c e s a t hearing. On review, SAIF 
argues that the Referee's award was e x c e s s i v e . We agree and 
modify the Referee's award. 

The s o l e i s s u e before the Referee i n t h i s case was 
compensability. Claimant a s s e r t e d that he was the s u b j e c t worker 
of one of two non-complying employers a t the time he was s e v e r e l y 
i n j u r e d i n January of 1984. His claims were processed through the 
Workers' Compensation Department, which r e f e r r e d them to SAIF for 
d e n i a l s on behalf of both employers. 

The Referee affirmed SAIF's d e n i a l as to one of the employers 
but overturned the other. Therefore, as a r e s u l t of the e f f o r t s 
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of h i s attorney, claimant was found to be e n t i t l e d to medical 
s e r v i c e s and other compensation which, at the time of the hearing, 
had reached a value of approximately $250,000. I n h i s Opinion and 
Order, the Referee awarded claimant's attorney a fee i n the amount 
of $3,000 for s e r v i c e s a t hearing. 

Approximately three weeks a f t e r the order was i s s u e d , 
cl a i m a n t ' s counsel f i l e d an A p p l i c a t i o n for Attorney's Fees for 
E x t r a o r d i n a r y S e r v i c e s , along with a supporting a f f i d a v i t . The 
Referee then i s s u e d an order suspending the previous order so as 
to allow opposing counsel an opportunity to respond to the 
a p p l i c a t i o n . Claimant's counsel's a f f i d a v i t e s t a b l i s h e d t h a t 81.7 
hours had been expended i n the preparation of claimant's c a s e . I n 
a d d i t i o n , counsel claimed 2.6 hours of s t a f f time and two-to-three 
hours of time expended by a second attorney. At $100 per hour, 
counsel claimed fees i n the amount of $8,432.00. 

A f t e r c o n s i d e r i n g the arguments of counsel, the Referee 
i s s u e d a second order, r e i n s t a t i n g the previous one and granting 
counsel's request for the f u l l amount of the fees requested. The 
Referee was impressed with counsel's high degree of s k i l l and with 
the s i g n i f i c a n c e of the r e s u l t obtained for claimant. He 
considered the f a c t t h at a p o r t i o n of the time claimant's counsel 
spent on t h i s workers' compensation proceeding w i l l l i k e l y b e n e f i t 
counsel i n the p r e p a r a t i o n of a t h i r d - p a r t y proceeding a r i s i n g out 
of the same ac c i d e n t to be i r r e l e v a n t to the determination of f e e s 
i n the compensation forum. 

On review, SAIF argues that claimant's counsel was adequately 
compensated by the $3,000 o r i g i n a l l y awarded by the Referee. SAIF 
p o i n t s to the f a c t that the hearing involved only one i s s u e , t hat 
the case was not o v e r l y complex, and that there were no 
s i g n i f i c a n t medical i s s u e s presented. 

I n determining the reasonableness of attorney's f e e s , s e v e r a l 
f a c t o r s must be considered: (1) time devoted to the case; (2) 
complexity of the i s s u e s involved; (3) value of the i n t e r e s t 
involved; (4) s k i l l and standing of counsel; (5) nature of the 
proceedings; and (6) r e s u l t s secured. Muncy v. SAIF, 19 Or App 
783 (1974); Barbara A. Wheeler, 37 Van Natta 122, 123 (1985). I n 
the present case, the time devoted was c l e a r l y e x t e n s i v e . The 
value of the i n t e r e s t and the r e s u l t s obtained for claimant were 
s u b s t a n t i a l . We do not f i n d , however, that an e x t r a o r d i n a r y fee 
i s warranted. While we have no reason to doubt counsel's 
a f f i d a v i t , i t must be considered i n the context of the usual range 
of attorney's fees awarded for p r e v a i l i n g on denied c l a i m s . B i l l 
M. S t u r teyant, 37 Van Natta 294, 295 (1985). Because t h i s c l a i m 
generated only 11 e x h i b i t s , and because there was only one i s s u e 
presented before the Referee, we conclude that claimant's attorney 
was adequately compensated by the award of $3,000 i n the Opinion 
and Order of October 30, 1984. 

ORDER 

The Referee's order dated January 2, 1985 i s modified. I n 
l i e u of the Referee's award, claimant's attorney i s awarded a 
reasonable attorney fee i n the amount of $3,000, to be paid by the 
SAIF Corporation. The remainder of the order i s affirmed as 
modified. 
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ROBERT C. HOOD, C l a i m a n t WCB 84-00427 
B o t t i n i & B o t t i n i , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 
Claimant requests review of Referee Leahy's order that 

affirmed the Determination Order granting claimant 48* for 15% 
unscheduled permanent p a r t i a l d i s a b i l i t y for the upper and 
mid-back. The i s s u e on review i s extent of unscheduled d i s a b i l i t y . 

Claimant was compensably i n j u r e d i n February of 1982 when a 
t r a c t o r - t r a i l e r r i g i n which he was r i d i n g ran o f f the road. 
Claimant incurred i n j u r y p r i m a r i l y to the c e r v i c a l spine. He has 
experienced pain, s t i f f n e s s and o c c a s i o n a l blackout s p e l l s s i n c e 
the a c c i d e n t . 

Claimant attempted to return to work twice i n l a t e 1982, but 
continuing symptoms r e s u l t e d i n h i s being taken o f f work i n 
January of 1983. A May 1982 Determination Order awarded temporary 
d i s a b i l i t y compensation but no permanent p a r t i a l d i s a b i l i t y . A 
second Determination Order issued December 14, 1983 granted 15% 
unscheduled d i s a b i l i t y for the upper and mid-back. Claimant was 
o f f work for about eighteen months. Then, because of the wages he 
could make d r i v i n g a truck, claimant made another attempt a t 
returning to h i s old job i n June of 1984. T h i s attempt was made 
agai n s t the advice of claimant's p h y s i c i a n s , who f e l t that he 
should be r e t r a i n e d for l i g h t e r work. 

Af t e r r e t u rning to work, claimant l a s t e d only two months 
before h i s c e r v i c a l pain forced him to q u i t once more. Claimant's 
t r e a t i n g c h i r o p r a c t o r issued a report i n which he s t a t e d that he 
asked claimant to stop d r i v i n g on August 10, 1984. Claimant 
remained o f f work as of the date of the hearing. He was 44 years 
of age at that time and had completed the eighth grade. He has 
been a truck d r i v e r for most of h i s working l i f e , and the evidence 
suggests that he i s now precluded from that occupation. 

The Referee found that claimant f a i l e d to prove entitlement 
to a greater award than that given by the December 1983 
Determination Order. I t appears that the Referee's conclusion was 
based p a r t i a l l y on the f a c t that claimant returned to work i n June 
of 1984 and made s i x long-haul runs i n seven weeks. The Referee's 
conclusion, however, did not appear to be influenced by the f a c t 
that as of the time of the hearing, claimant was once again o f f 
work a t the request of h i s t r e a t i n g p h y s i c i a n . 

A f t e r reviewing the record, we f i n d that claimant i s e n t i t l e d 
to an increased award. Despite h i s s e v e r a l attempts at returning 
to h i s o ld job, i t appears that claimant i s now precluded from 
doing so by h i s c e r v i c a l condition. Because claimant's career has 
c o n s i s t e d almost e x c l u s i v e l y of truck d r i v i n g , he does not have 
s u b s t a n t i a l t r a n s f e r a b l e s k i l l s . Considering claimant's 
impairment, age, education and other s o c i a l / v o c a t i o n a l f a c t o r s , we 
f i n d that he i s e n t i t l e d to an award of 30% unscheduled permanent 
p a r t i a l d i s a b i l i t y . 

ORDER 

The Referee's order dated December 4, 1984 i s modified. I n 
l i e u of the Referee's award, claimant i s awarded 96° for 30% 
unscheduled permanent p a r t i a l d i s a b i l i t y . Claimant's attorney i s 
allowed a fee i n the amount of 25% of claimant's increased 
compensation, not to exceed $3,000. • 
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HOWARD E . HUGHES, C l a i m a n t WCB 83-04319 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y J u l y 30, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revie w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requests, and the s e l f - i n s u r e d employer 
c r o s s - r e q u e s t s , review of Referee Podnar's order which: (1) 
upheld the employer's d e n i a l of claimant's occupational d i s e a s e 
c l a i m for emotional s t r e s s ; (2) awarded claimant i n t e r i m 
compensation from A p r i l 16, 1982, the date claimant completed an 
801 cl a i m form, through J u l y 8, 1983, the date of the employer's 
d e n i a l ; (3) awarded claimant's attorney $2,000 as a reasonable 
attorney's fee for "procuring i n t e r i m compensation"; (4) imposed a 
penalty equal to 25% of the in t e r i m compensation awarded for 
unreasonable r e s i s t a n c e and delay i n processing the cla i m ; (5) 
and, i n a s s o c i a t i o n with the penalty, awarded claimant's attorney 
an a d d i t i o n a l $1,000 attorney's fee for s e r v i c e s i n "the 
procurement of the p e n a l t i e s . " 

The employer makes the following contentions: that the c l a i m 
was not timely f i l e d , that i t has e s t a b l i s h e d p r e j u d i c e and th a t 
the claim, t h e r e f o r e , i s barred and void, ORS 656.807(1); that, 
because the cla i m i s void, i t had no o b l i g a t i o n to i n i t i a t e 
i n t e r i m compensation payments or otherwise process the claim; that 
the Referee's award of i n t e r i m compensation, p e n a l t i e s and 
a s s o c i a t e d attorney fees i s , therefore, erroneous; a l t e r n a t i v e l y , 
that the Referee er r e d i n awarding i n t e r i m compensation from the 
date of the 801 form u n t i l the date of the d e n i a l ; that there i s 
no e v i d e n t i a r y b a s i s for concluding that i t s delay was 
unreasonable; and that the employer-paid attorney fees awarded are 
improper and e x c e s s i v e . ' 

Claimant contends that h i s claim i s compensable and that the 
Referee's f i n d i n g and holding to the contrary should be re v e r s e d . 
Claimant concedes that he i s not e n t i t l e d to i n t e r i m compensation 
beyond the date that he "returned to work" i n November of 1982, 
and that the po r t i o n of the Referee's order awarding i n t e r i m 
compensation should be modified accordingly. 

On the i s s u e s concerning the d e n i a l , i n c l u d i n g the t i m e l i n e s s 
of the claim, employer p r e j u d i c e and compensability, we a f f i r m . 
We agree with the Referee's conclusion that the employer has 
f a i l e d to e s t a b l i s h p r e j u d i c e ; therefore, the c l a i m i s not barred 
for u n t i m e l i n e s s . Although the cla i m was not barred, we agree 
with the Referee's f i n d i n g that a preponderance of the p e r s u a s i v e 
evidence f a i l s to e s t a b l i s h that claimant's emotional s t r e s s arose 
out of and i n the scope of h i s employment. 

On the i s s u e of in t e r i m compensation, we f i n d that the 
employer had the r e q u i s i t e n o t i c e or knowledge of the c l a i m on the 
date claimant completed and signed the 801 form. Claimant's 
testimony that he completed the form i n the employer's personnel 
o f f i c e and l e f t i t with one J . D. Wade, together with the signed 
801 form, i s s u f f i c i e n t to e s t a b l i s h the employer's n o t i c e or 
knowledge of the cl a i m . Thus, the employer's claims p r o c e s s i n g 
o b l i g a t i o n s , i n c l u d i n g payment of inter i m compensation, were 
t r i g g e r e d as of that date. Although the employer did not deny the 
cl a i m u n t i l J u l y 8, 1983, claimant s t a r t e d h i s own business on 
November 29, 1982, and he concedes that the Referee's award of 
in t e r i m compensation should be adjusted to r e f l e c t that he 
"returned to work i n November 1982." We w i l l , t h e r e f o r e , modify 
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the Referee's award of i n t e r i m compensation by terminating the 
period of entitlement as of November 28, 1982. 

The employer's delay i n processing the c l a i m i s lengthy and 
unexplained. The Referee c o r r e c t l y imposed the maximum pena l t y 
allowable under the law. 

The Referee's award of an employer-paid attorney's fee for 
"procuring the i n t e r i m compensation" i s l e g a l l y erroneous. 
Attorney fees can be awarded only when authorized by s t a t u t e . 
Forney y. Western S t a t e s Plywood, 297 Or 628, 632 (1984); Brown v. 
EBI Companies, 289 Or 905 (1980); EBI Companies v. Thomas, 66 Or 
App 105, 112 (1983); SAIF v. P a r e s i , 62 Or App 139, 142 (1983). 
Obtaining i n t e r i m compensation i n a claimant's behalf does not 
e n t i t l e counsel to an i n s u r e r - p a i d fee i n the absence of a f i n d i n g 
that the f a i l u r e to pay or delay i n payment was unreasonable, i n 
which case, an employer-paid fee i s authorized pursuant to ORS 
656.382(1). C l a r a E. Stewart, 37 Van Natta 181, 183 (1985). 
Obtaining an award of i n t e r i m compensation e n t i t l e s claimant's 
attorney to a fee payable out of claimant's award. Thus, the 
Referee should have allowed counsel a fee payable out of the 
i n t e r i m compensation for p r e v a i l i n g on that i s s u e and, i n t h i s 
case, an a d d i t i o n a l fee to be paid by the employer i n a s s o c i a t i o n 
with the penalty for unreasonable claims p r o c e s s i n g . Cf. Mary 
Stone, 36 Van Natta 206 (1984); Charles E. Murray, 34 Van Natta 
249, 251 (1982). Because i n t e r i m compensation i s i n the nature of 
temporary d i s a b i l i t y b e n e f i t s , the maximum fee allowable out of 
t h i s compensation i s $750. See OAR 438-47-030(1). 

Contrary to the employer's a s s e r t i o n , the employer-paid fee 
awarded by the Referee " i n the procurement of the p e n a l t i e s " i s 
authorized by s t a t u t e . ORS 656.382(1). Attorney fees a s s o c i a t e d 
with a penalty are imposed, i n s i g i f i c a n t p a r t , as a measure of 
the r e l a t i v e unreasonableness of the employer/insurer's c l a i m s 
processing a c t i o n ; however, i t i s appropriate to take i n t o 
c o n s i d e r a t i o n e f f o r t s expended and r e s u l t s obtained i n r e l a t i o n to 
the penalty i s s u e . Michael J> Mobley, 37 Van Natta 963 ( J u l y 24, 
1985); C a r l W. Andrews, 35 Van Natta 1685, 1686-87 (1983). 
Although we have reduced the period of i n t e r i m compensation 
awarded by the Referee, claimant s t i l l i s e n t i t l e d to r e c e i v e 
approximately seven months of in t e r i m compensation under the terms 
of our order. Claimant w i l l r e c e i v e 25% of t h i s i n t e r i m 
compensation as a penalty. T h i s i s a s i g n i f i c a n t r e s u l t i n terms 
of the a d d i t i o n a l sum payable to claimant as a penalty; however, 
counsel did not expend much e f f o r t i n marshaling the evidence 
necessary to e s t a b l i s h that a penalty i s warranted. The 
unexplained delay i n the employer's d e n i a l and the f a i l u r e to pay 
i n t e r i m compensation evidenced a d i s r e g a r d of the employer's 
claims processing o b l i g a t i o n s . I n c o n s i d e r a t i o n of these f a c t o r s , 
we b e l i e v e that the $1,000 employer-paid attorney's fee for 
f a i l u r e to pay i n t e r i m compensation and unreasonable delay i n 
acceptance/denial i s appropriate. 

ORDER 

The Referee's order dated October 23, 1984 i s modified i n 
p a r t . I n l i e u of the Referee's award of i n t e r i m compensation for 
the period A p r i l 16, 1982 through J u l y 8, 1983, claimant i s 
awarded i n t e r i m compensation from A p r i l 16, 1982 through 
November 28, 1982. The penalty imposed by the Referee i s modified 
accordingly; i . e . , the employer s h a l l pay to claimant as and for 
p e n a l t y a sum equal to 25% of the i n t e r i m compensation awarded 
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h e r e i n . I n l i e u of the $2,000 employer-paid a t t o r n e y ' s fee 
awarded by the Referee for "procuring i n t e r i m compensation," 
cl a i m a n t ' s attorney i s allowed 25% of the i n t e r i m compensation 
awarded h e r e i n , not to exceed $750, as a reasonable a t t o r n e y ' s fee 
for o btaining i n t e r i m compensation. The remainder of the 
Referee's order i s affirmed. 

MARIA G. IBARRA, C l a i m a n t WCB 84-04137 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y J u l y 30, 1985 

O r d e r on R e c o n s i d e r a t i o n 
On J u l y 22, 1985 claimant submitted an E n g l i s h t r a n s l a t i o n of 

her b r i e f , p r e v i o u s l y submitted i n Spanish. We t r e a t t h i s 
submission as a request for r e c o n s i d e r a t i o n of the Board's Order 
on Review dated J u l y 16, 1985. 

The request i s granted. Claimant was provided a reasonable 
opportunity to submit an E n g l i s h t r a n s l a t i o n of her b r i e f before 
we reviewed t h i s matter. She f a i l e d to do so. A f t e r c a r e f u l l y 
reviewing the record, we affirmed the order of the Referee. 

On r e c o n s i d e r a t i o n , the Board adheres to and r e p u b l i s h e s i t s 
former order. 

IT I S SO ORDERED. 

GARY F. MILNE, C l a i m a n t WCB 84-00140 & 84 - 0 4 5 1 5 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
John E. S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The i n s u r e r requests review of that p o r t i o n of Referee 
Daron's order which awarded claimant 45% (144°) unscheduled 
permanent d i s a b i l i t y for two low back i n j u r i e s , whereas 
December 28, 1983 and A p r i l 18, 1984 Determination Orders had 
awarded no permanent d i s a b i l i t y . On review, the i n s u r e r contends 
claimant's award of permanent d i s a b i l i t y i s e x c e s s i v e . We agree 
and modify. 

Claimant was 44 years of age at the time of the hearing. I n 
March 1983, while working as a truck d r i v e r , he s u s t a i n e d a low 
back i n j u r y when he attempted to l i f t a t a r p . Dr. Origer, 
claimant's t r e a t i n g p h y s i c i a n , diagnosed a lumbar s t r a i n . 
Treatment was c o n s e r v a t i v e and claimant returned to work w i t h i n 
approximately s i x weeks. Dr. Origer placed claimant under 
permanent work r e s t r i c t i o n s . Claimant could l i f t a maximum of 50 
pounds o c c a s i o n a l l y and 35 pounds r e p e t i t i v e l y , but he was 
admonished to r e f r a i n from any repeated bending, pushing, or 
p u l l i n g a c t i v i t i e s . T h i s claim was c l o s e d i n December 1983 
without a permanent d i s a b i l i t y award. 

Claimant i n i t i a l l y returned to work as a truck d r i v e r . The 
truck d r i v e r job e n t a i l e d r o l l i n g and l i f t i n g t a r p s which weighed 
150 to 350 pounds, depending upon whether the t a r p s were dry or 
wet. A truck d r i v e r was a l s o required to l i f t gang n a i l boxes 
weighing anywhere from 10 to 80 pounds and could involve s i t t i n g 
i n a cab for s i x hours a day. Claimant subsequently t r a n s f e r r e d 
to a f o r k l i f t d r i v e r p o s i t i o n with the same employer, s t a t i n g that 
truck d r i v i n g was "getting r e a l o l d " and " r e a l boring." The 
f o r k l i f t d r i v e r ' s d u t i e s p r i m a r i l y involved banding t r u s s e s i n t o 
bundles which measured three f e e t by fourteen f e e t and weighed 
from 20 to 100 pounds. -1000-



I n December 1983, while performing h i s d u t i e s as a f o r k l i f t 
d r i v e r , claimant s l i p p e d and f e l l on the i c e , s u s t a i n i n g a second 
i n j u r y to h i s low back. Dr. Origer diagnosed a muscle s t r a i n . 
A f t e r approximately f i v e weeks of c o n s e r v a t i v e treatment. Dr. 
Origer found claimant medically s t a t i o n a r y and r e l e a s e d him to 
r e t u r n to work s u b j e c t to h i s previous work r e s t r i c t i o n s . 
Although he f e l t claimant was employable w i t h i n these 
r e s t r i c t i o n s . Dr. Origer suggested that claimant be r e f e r r e d for 
v o c a t i o n a l r e h a b i l i t a t i o n . T h i s claim was c l o s e d i n A p r i l 1984 
without an award of permanent d i s a b i l i t y . 

Claimant attempted to r e t u r n to work with h i s employer, but 
was advised that there were no p o s i t i o n s a v a i l a b l e w i t h i n h i s 
p h y s i c a l l i m i t a t i o n s . Other than a b r i e f s t i n t as a car salesman, 
claimant has not returned to work s i n c e h i s December 1983 i n j u r y . 

Dr. Origer opined that claimant could a n t i c i p a t e frequent 
p a i n symptoms from h i s i n j u r i e s . The doctor recommended home 
p h y s i c a l therapy, e x e r c i s e , heat, and nonprescription a n a l g e s i c s 
as a means to r e l i e v e the p a i n . Dr. Origer expected claimant'6 
normal aging degenerative spine changes to progress a t a more 
r a p i d r a t e because of the i n j u r i e s . 

Dr. Origer did not d i s c u s s the e f f e c t , i f any, a s o - c a l l e d 
"compression f r a c t u r e of the spine 6 or 8 y e a r s ago" had upon 
claimant's c u r r e n t c o n d i t i o n . The doctor had r e f e r r e d to t h i s 
problem i n a November 1982 c h a r t note, p r i o r to claimant's 
compensable i n j u r i e s . Claimant conceded that he had s u s t a i n e d two 
p r i o r back i n j u r i e s while working i n C a l i f o r n i a . However, the 
i n j u r i e s had occurred approximately three and ten y e a r s p r i o r to 
the hearing and had not r e s u l t e d i n an award of permanent 
d i s a b i l i t y . 

S ince the December 1983 i n j u r y claimant has experienced an 
ongoing "too t h a c h e - l i k e " p a i n i n h i s back. He agreed that Dr. 
O r i g e r ' s work r e s t r i c t i o n s a c c u r a t e l y described h i s p h y s i c a l 
l i m i t a t i o n s . Prolonged s i t t i n g or standing i n c r e a s e s h i s p a i n . 
He engages i n l i t t l e , i f any, a c t i v i t i e s which r e q u i r e bending, 
pushing, or p u l l i n g motions. Claimant's symptoms have forced him 
to e l i m i n a t e or c u r t a i l many of h i s r e c r e a t i o n a l a c t i v i t i e s , such 
as h i k i n g , f i s h i n g , cross-country s k i i n g , running, woodworking, 
and gardening. At the time of hearing claimant had been taking 
p r e s c r i b e d a n t i d e p r e s s a n t medication for approximately seven weeks. 

Claimant has an eighth grade education and no GED. He 
admitted that he had p r e v i o u s l y u n t r u t h f u l l y advised a 
r e h a b i l i t a t i o n counselor that he had a high school degree with one 
year of j u n i o r c o l l e g e . He s t a t e d that he had f a l s i f i e d h i s 
education because he was f e a r f u l that given h i s age and"limited 
schooling the system was " r e a l l y going to shut the door on me." 

I n a d d i t i o n to h i s experience as a truck and f o r k l i f t d r i v e r , 
claimant has worked as a fence b u i l d e r for approximately 24 
y e a r s . For seven of those y e a r s he operated h i s own b u s i n e s s . 
Furthermore, he has experience as a carpenter, a f r y cook and as a 
manager for a doughnut shop. Claimant a l s o worked a few months i n 
a cannery's q u a l i t y c o n t r o l d i v i s i o n . Other than t h i s experience 
i n q u a l i t y c o n t r o l , claimant f e l t that h i s past work experiences 
were now beyond h i s p h y s i c a l c a p a b i l i t i e s . 

We are persuaded that claimant i s e n t i t l e d to an award of 
permanent d i s a b i l i t y . However, we f i n d t h a t a 45% award i s 
e x c e s s i v e . -1001-



The c r i t e r i a for r a t i n g a d i s a b i l i t y i s the permanent l o s s of 
earning c a p a c i t y due to the compensable i n j u r y . ORS 656.215(5). 
Earning c a p a c i t y i s the a b i l i t y to obtain and hold g a i n f u l 
employment i n the broad f i e l d of general occupations, taking i n t o 
c o n s i d e r a t i o n such f a c t o r s as age, education, t r a i n i n g , s k i l l s , 
and work experience. ORS 656.215(5). Although claimant i s 
s u b j e c t to permanent p h y s i c a l r e s t r i c t i o n s , we are not persuaded 
that these l i m i t a t i o n s are so severe that claimant i s f o r e c l o s e d 
from t r a n s f e r r i n g the s k i l l s and t r a i n i n g derived from h i s 
previous work experiences to future o p p o r t u n i t i e s i n the broad 
f i e l d of general occupations. 

Pursuant to OAR 436-65-600 et seq., we consider c l a i m a n t ' s 
age, education, work experience, a d a p t a b i l i t y , mental c a p a c i t y , 
emotional s t a t e , labor market f i n d i n g s , and p h y s i c a l impairment, 
i n c l u d i n g d i s a b l i n g pain, i n r a t i n g the extent of claimant's 
permanent d i s a b i l i t y . However, we do not apply these r u l e s as 
r i g i d mechanical c a l c u l a t i o n s t h at are determinative of the f i n a l 
r e s u l t . F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (1982). 
A f t e r completing our de novo review and c o n s i d e r i n g the above 
g u i d e l i n e s , we conclude that an award of 20% unscheduled permanent 
d i s a b i l i t y would more a p p r o p r i a t e l y compensate cl a i m a n t . 

ORDER 

The Referee's order dated December 31, 1984 i s modified i n 
p a r t . I n l i e u of the Referee's award, claimant i s awarded 20% 
(64°) unscheduled permanent d i s a b i l i t y for h i s two low back 
i n j u r i e s , which i s h i s t o t a l award of permanent d i s a b i l i t y to 
date. Claimant's attorney's fee s h a l l be adjusted a c c o r d i n g l y . 
The remainder of the Referee's order i s affirmed. 

JEANNIE M. MOCK, C l a i m a n t WCB 81-09800 
R o b e r t L . Chapman, C l a i m a n t ' s A t t o r n e y J u l y 30, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Mongrain's order t h a t : 
(1) affirmed the i n s u r e r ' s d e n i a l of claimant's low back 
aggravation claim; and (2) affirmed the Determination Order of 
January 4, 1984 that awarded 32° for 10% unscheduled permanent 
p a r t i a l d i s a b i l i t y for the low back i n a d d i t i o n to the 32° for 10% 
unscheduled d i s a b i l i t y awarded by a previous Determination Order. 

On the i s s u e of extent of d i s a b i l i t y , we a f f i r m the Referee's 
order. We a l s o a f f i r m on the i s s u e of aggravation, with the 
following comment. The Referee affirmed the i n s u r e r ' s d e n i a l 
because claimant had proved a mere i n c r e a s e i n symptoms. The 
Referee found that he was bound by Scheidemantel v. SAIF, 68 Or 
App 822 (1984), to a f f i r m the d e n i a l , for Scheidemantel r e q u i r e s 
proof of a worsened underlying c o n d i t i o n i n order to e s t a b l i s h a 
compensable aggravation. 

The Court of Appeals withdrew i t s opinion i n Scheidemantel 
approximately four months a f t e r i t was i n i t i a l l y i s s u e d . 
Scheidemantel v. SAIF, 70 Or App 552 (1984). Therefore, the 
o r i g i n a l opinion no longer c o n t r o l s . 

I n B i l l y Joe Jones, 36 Van Natta 1230 (1984), we found that a 
mere worsening of symptoms may or may not represent a compensable 
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aggravation, depending on the f a c t s of the case. See a l s o James W. 
Foushee, 36 Van Natta 901 (1984). An e s s e n t i a l f a c t o r i n 
determining whether worsened symptoms alone c o n s t i t u t e an 
aggravation i s whether the claimant has received an award of 
d i s a b i l i t y that takes into account p e r i o d i c f l a r e - u p s . Richard A. 
Scharbach, 37 Van Natta 598 (1985). I f the Board f i n d s that 
claimant's worsening i s greater than that r e f l e c t e d by the p r i o r 
award, reopening may be warranted. Jimmy B. H i l l , 37 Van Natta 
728 (1985). 

I n the present case, claimant has received awards t o t a l l i n g 
20% unscheduled d i s a b i l i t y for the low back. We are s a t i s f i e d 
that these awards contemplated the p o s s i b i l i t y that claimant's 
symptoms would wax and wane, at l e a s t to the extent they have, 
subsequent to the l a s t award. Reopening i s not warranted. 

ORDER 

The Referee's order dated October 19, 1984 i s affirmed. 

EARL H. NORBY, C l a i m a n t WCB 84-06365 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y J u l y 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF Corporation requests review of Referee Baker's order 
which awarded 112° (35%) unscheduled d i s a b i l i t y for i n j u r y to 
claimant's low back on review of a Determination Order which 
awarded no compensation for permanent d i s a b i l i t y i n connection 
with t h i s November 1983 i n j u r y , and ordered that claimant be 
reimbursed i n the amount of $600 incurred as moving expenses. 
SAIF contends that the Referee's permanent d i s a b i l i t y award i s 
e x c e s s i v e and that claimant has f a i l e d to e s t a b l i s h h i s 
entitlement to reimbursement for moving expenses. 

Claimant i n i t i a l l y i n j u r e d h i s back while working for t h i s 
employer i n December of 1981. He was o f f work a few weeks, 
received some c h i r o p r a c t i c care and then returned to h i s regular 
work as a p r e s s l i n e operator i n the employer's rubber m i l l . 
Claimant r e i n j u r e d h i s back i n August of 1982, at which time he 
was o f f work from four to s i x weeks. He again received 
c h i r o p r a c t i c care and returned to h i s regular work. Thereafter, 
claimant continued to experience low back symptoms, and he 
continued to r e c e i v e monthly c h i r o p r a c t i c treatments. Claimant 
t e s t i f i e d that h i s symptoms were almost resolved when he sustained 
t h i s i n j u r y i n November of 1983, which prompted increased 
c h i r o p r a c t i c care and r e s u l t e d i n approximately three weeks time 
l o s s . Claimant's attending p h y s i c i a n , Dr. Carlstrom, r e l e a s e d him 
to perform modified work; however, a f t e r making the attempt on two 
separate occasions, claimant found he was unable to perform h i s 
work a c t i v i t y . I t was u l t i m a t e l y determined that, as a r e s u l t of 
(or a t l e a s t as i n d i c a t e d by) claimant's s u c c e s s i v e i n j u r i e s , he 
should not r e t u r n to h i s work as a p r e s s l i n e operator. 

While t h i s November 1983 i n j u r y c laim was i n open s t a t u s and 
claimant was undergoing treatment, the p a r t i e s entered i n t o a 
s t i p u l a t i o n i n connection with the August 1982 i n j u r y claim, 
whereby claimant was awarded 32" (10%) unscheduled d i s a b i l i t y for 
that i n j u r y to claimant's low back. T h i s s t i p u l a t i o n does not 
appear i n the record as an e x h i b i t but apparently was executed i n 
A p r i l of 1984. 
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The medical evidence concerning the permanent impairment 
r e s u l t i n g from t h i s 1983 i n j u r y i s c o n f l i c t i n g . Claimant has a 
c o n g e n i t a l anomaly i n the form of a t r a n s i t i o n a l l a s t ( s i x t h ) 
lumbar v e r t e b r a , which predisposes that area of the spine to 
i n j u r y . Claimant had no back problems before these i n j u r i e s ; 
however, now he experiences pain and l i m i t a t i o n s , and at l e a s t one 
medical doctor, Dr. Wong with the I n j u r e d Workers' Program, has 
diagnosed a c h r o n i c lumbosacral s t r a i n . Dr. Carlstrom, c l a i m a n t ' s 
c h i r o p r a c t i c p h y s i c i a n , has opined that the impairment r e s u l t i n g 
from claimant's s u c c e s s i v e i n j u r i e s i s "mild to moderate." 

On the other hand, Dr. Degge, an orthopedic surgeon who 
examined claimant on r e f e r r a l by SAIF i n l a t e December of 1983 
(approximately s i x weeks p o s t - i n j u r y ) , expressed the opinion that 
claimant's " s t r a i n episodes" were t r a n s i t o r y and t h a t , on the date 
of h i s examination, claimant had returned to h i s p r e - i n j u r y 
s t a t u s . He i n d i c a t e d that claimant's ongoing complaints were 
p o s t u r a l i n nature, secondary to the c o n g e n i t a l deformity of h i s 
l a s t lumbar v e r t e b r a . Dr. Degge a l s o recommended a job change, 
s i n c e claimant's back i s p e c u l i a r l y vulnerable to heavy s t r e s s , 
thus causing r e p e t i t i v e s t r a i n i n j u r i e s when he exceeds h i s 
" s t r u c t u r a l l i m i t a t i o n s . " Dr. Degge found no l o s s of f u n c t i o n due 
to claimant's i n j u r y , and he considered the t o t a l l o s s of f u n c t i o n 
of the low back to be minimal and r e s u l t i n g from claimant's 
c o n g e n i t a l problem. 

On A p r i l 9, 1984 claimant was examined by a panel of three 
p h y s i c i a n s with BBV Medical S e r v i c e s . Dr. Fry, the o r t h o p e d i s t 
who authored the report for the panel, apparently agreed with Dr. 
Degge's e a r l i e r assessment that the lumbar s t r a i n claimant had 
experienced as h i s November 1983 i n j u r y had r e s o l v e d . With regard 
to claimant's s i x t h lumbar vertebra, however, Dr. F r y reported: 

" I t i s c h a r a c t e r i s t i c with a s i x t h lumbar 
v e r t e b r a to have narrowing of the 
i n t e r v e r t e b r a l d i s k between the s i x t h 
lumbar ve r t e b r a and the sacrum. I am 
unable to determine whether the c o n g e n i t a l 
anomalies are a cause of h i s discomfort or 
whether they are mainly an X-ray f i n d i n g , 
and s t r a i n was due to the face [ s i c ] t h a t , 
with h i s height, he had an increased l e v e r 
arm with doing any heavy work which i s 
transmitted to the lumbar-sacral 
a r t i c u l a t i o n . " 

These p h y s i c i a n s concurred that claimant needed a job change, and 
they found no impairment of claimant's back i n r e l a t i o n to h i s 
November 1983 i n j u r y . 

The p a r t i e s subsequently deposed Dr. F r y i n order to c l a r i f y 
h i s opinion. He was unable to s t a t e whether claimant's s i x t h 
lumbar v e r t e b r a a c t u a l l y contributed to h i s continuing 
discomfort. He a f f i r m a t i v e l y s t a t e d that claimant's s i x t h 
v e r t e b r a probably d i d not prolong recovery from the back s t r a i n . 
He admitted t h a t there was very s l i g h t impairment of c l a i m a n t ' s 
back based on h i s complaints of pain and the medical 
recommendations concerning p h y s i c a l l i m i t a t i o n s . The report t h a t 
claimant experienced no back impairment as a r e s u l t of h i s 
November 1983 i n j u r y was based upon the t o t a l absence of o b j e c t i v e 
f i n d i n g s to s u b s t a n t i a t e claimant's continuing complaints of 
p a i n . The recommendation for a job change was based upon Dr. 
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F r y ' s opinion that as a r e s u l t of h i s long torso, claimant was 
l i k e l y to experience repeated i n j u r i e s i f he engaged i n heavy work 
of the nature demanded by claimant's job at the rubber m i l l . 

Thus, claimant i s a t h i n , t a l l worker who has a congenital 
anomaly of the lumbosacral spine, who i s obviously prone to 
s t r a i n i n g h i s back when engaging i n heavy labor, but who was able 
to perform t h i s type of work for years before he found i t 
necessary to change employment. The medical opinion i s divided on 
the question of whether claimant's ongoing symptomatology i s 
a t t r i b u t a b l e to any of claimant's i n d u s t r i a l i n j u r i e s , or whether 
i t r e s u l t s s o l e l y from congenital f a c t o r s . We b e l i e v e i t i s more 
l i k e l y than not that claimant, i n f a c t , has sustained permanent 
impairment as a r e s u l t of h i s s u c c e s s i v e i n d u s t r i a l i n j u r i e s . 
O v e r a l l , however, the extent of t h i s impairment i s very minimal. 

We are required to award permanent d i s a b i l i t y which i s due to 
t h i s November 1983 i n d u s t r i a l i n j u r y . ORS 656.214(5). We are 
a l s o required, however, i n determining an appropriate award for 
t h i s i n j u r y , to take i n t o c o n s i d e r a t i o n claimant's previous 
i n j u r i e s and " h i s past r e c e i p t of money for such d i s a b i l i t i e s . " 
ORS 656.222. The Referee considered the l a t t e r s t a t u t o r y 
p r o v i s i o n , although i t i s unclear e x a c t l y what e f f e c t he thought 
the s t i p u l a t e d award of 10% unscheduled d i s a b i l i t y should have i n 
determining claimant's p o s s i b l e entitlement to an a d d i t i o n a l 
unscheduled award. A s i g n i f i c a n t . f a c t o r which he did take i n t o 
account i s the f a c t that a f t e r claimant's two p r i o r i n j u r i e s , he 
was able to continue h i s employment, but a f t e r h i s t h i r d i n j u r y , 
he was medically advised to discontinue t h i s l i n e of work and, i n 
f a c t , found i t necessary to do so. 

The Court of Appeals has r e c e n t l y s a i d the methodology we 
employed i n ev a l u a t i n g permanent d i s a b i l i t y a t t r i b u t a b l e to an 
i n j u r y where the claimant had sustained p r i o r i n j u r y to the same 
area of the body and received a permanent d i s a b i l i t y award i n 
connection with that p r i o r i n j u r y was f a u l t y . Thomason v. SAIF, 
73 Or App 319, 322 n. 4 (1985) ("The Board misapplied the 
g u i d e l i n e on 'impairment,' . . . when i t assigned a value to 
'impairment' [15 p e r c e n t ] a f t e r the 1977 i n j u r y which was the 
d i f f e r e n c e between claimant's 'impairment' a f t e r [30 percent] and 
before [15 p e r c e n t ] that i n j u r y . The e f f e c t of t h i s e r r o r was to 
count 'impairment' before the 1977 i n j u r y twice — once i n 
determining the extent of d i s a b i l i t y from the 1970 i n j u r y and 
again i n determining the extent of d i s a b i l i t y from the 1977 
i n j u r y . " ) . 

The methodology apparently employed by the court was to 
evaluate the t o t a l extent of i n j u r y - r e l a t e d d i s a b i l i t y a f t e r the 
most recent i n j u r y ; determine the extent of i n j u r y - r e l a t e d 
d i s a b i l i t y immediately preceding the most recent i n j u r y , and then 
determine how much a d d i t i o n a l permanent d i s a b i l i t y the claimant 
was e n t i t l e d to r e c e i v e as a r e s u l t of the most recent i n j u r y . 
" I n j u r y - r e l a t e d d i s a b i l i t y " i s used i n the sense of a l l d i s a b i l i t y 
r e l a t e d to a l l i n d u s t r i a l i n j u r i e s . By a p p l i c a t i o n of r e l e v a n t 
f a c t o r s , such as a r e t u r n to work for a period of time r e f l e c t i v e 
of some regained earning c a p a c i t y , see, e.g. Cascade S t e e l R o l l i n g 
M i l l s v. Madril, 62 Or App 598 (1983), 57 Or App 398, 402 (1982); 
H a r r i s y. SAIF, 55 Or App 158 (1981), the t r i e r of f a c t determines 
the claimant's p o s s i b l e entitlement to a d d i t i o n a l unscheduled 
d i s a b i l i t y for the most recent i n d u s t r i a l i n j u r y . 

I n t h i s case claimant received no permanent d i s a b i l i t y i n 
connection with the December 1981 back i n j u r y , and apparently none 

-1005-



was awarded upon c l o s u r e of the August 1982 c l a i m . However, 
claimant e v e n t u a l l y r e c e i v e d the aforementioned 10% unscheduled 
award i n connection with the August 1982 i n j u r y , but the 
s t i p u l a t e d award was made based upon f a c t s and circumstances 
e x i s t i n g a f t e r claimant had already s u s t a i n e d h i s November 1983 
reaggravation ( i . e . f a c t s and circumstances e x i s t i n g a t the time 
of the s t i p u l a t e d award). T h i s i s a p o t e n t i a l l y complicating 
f a c t o r not present i n any of the cases d i s c u s s i n g proper 
a p p l i c a t i o n of ORS 656.222. Although i t i s of t h e o r e t i c a l 
s i g n i f i c a n c e i n t h i s case, as a p r a c t i c a l matter t h i s f a c t o r i s of 
l i m i t e d consequence for the following reason. 

Considering the permanent impairment r e s u l t i n g from a l l three 
i n d u s t r i a l i n j u r i e s , we f i n d that claimant has p e r s u a s i v e l y 
demonstrated no more than impairment of a very minimal degree. 
Considering the r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s , which in c l u d e 
claimant's age of 26 at the time of hearing, the f a c t t h a t he has 
obtained h i s GED, the f a c t that h i s r e s i d u a l f u n c t i o n a l c a p a c i t y 
i s for l i g h t work (whereas he p r e v i o u s l y was capable of performing 
heavy work), as w e l l as h i s t r a i n i n g , s k i l l s and work experience, 
we f i n d t h a t claimant i s not, i n any case, e n t i t l e d to an 
unscheduled award i n excess of 32° or 10%. Because claimant has 
a l r e a d y been awarded 10% unscheduled d i s a b i l i t y for h i s August 
1982 i n j u r y , taking t h i s p r i o r award i n t o c o n s i d e r a t i o n as we 
must, we f i n d t h a t claimant i s not e n t i t l e d to any a d d i t i o n a l 
unscheduled award as a r e s u l t of h i s November 1983 i n j u r y . 
Therefore, we r e v e r s e the Referee's order and a f f i r m the 
Determination Order awarding no permanent d i s a b i l i t y . I n a r r i v i n g 
at t h i s c o n c l u s i o n , we have not applied a s t r i c t a r i t h m e t i c a l 
o f f s e t ; we have merely determined t h a t , under the f a c t s and 
circumstances of t h i s p a r t i c u l a r case, claimant has f a i l e d to 
demonstrate h i s entitlement to an a d d i t i o n a l unscheduled award. 

With regard to the question concerning reimbursement for 
moving expenses, we f i n d and hold that claimant has f a i l e d to 
e s t a b l i s h h i s entitlement to t h i s compensation. We t h e r e f o r e 
r e v e r s e the r e l e v a n t p o r t i o n of the Referee's order. 

A f t e r i t was determined that claimant should not r e t u r n to 
h i s p r e - i n j u r y employment and that h i s employer had no s u i t a b l e 
work for him, claimant was r e f e r r e d for v o c a t i o n a l a s s i s t a n c e . 
Although an authorized t r a i n i n g program was recommended by the 
v o c a t i o n a l counselor at the I n j u r e d Worker's Program, an 
authorized t r a i n i n g program was not i n s t i t u t e d . I n s t e a d , claimant 
r e c e i v e d d i r e c t employment s e r v i c e s , which commenced i n May 1984. 
Claimant worked with the assigned r e h a b i l i t a t i o n c o n s u l t a n t i n 
attempting to l o c a t e s u i t a b l e employment. Targeted jobs included 
work i n warehouse shipping and r e c e i v i n g and auto p a r t s counter 
h e l p . I t was understood that claimant would make e f f o r t s on h i s 
own to obtain s u i t a b l e employment, i n a d d i t i o n to r e c e i v i n g 
a s s i s t a n c e from the v o c a t i o n a l c o n s u l t a n t . 

I n J u l y claimant r e c e i v e d an o f f e r of employment i n S e a t t l e , 
Washington, working for h i s brother who owns a truc k i n g school 
named P a c i f i c Coast School of Trucking. There are other o u t l e t s 
of t h i s i n s t i t u t i o n l o c a t e d i n Salem and Eugene, Oregon. Because 
claimant was not succeeding i n obtaining employment l o c a l l y i n the 
Eugene/Willamette V a l l e y area, and because he had been advised 
that h i s d i r e c t employment s e r v i c e s would be terminating s h o r t l y , 
he decided to take the job o f f e r e d by h i s brother i n S e a t t l e . He 
t e s t i f i e d t h a t he d i s c u s s e d with h i s v o c a t i o n a l c o n s u l t a n t h i s 
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i n t e n t i o n of taking employment i n S e a t t l e ? however, i t i s t o t a l l y 
unclear whether claimant requested payment of h i s moving expenses 
p r i o r to a c t u a l l y i n c u r r i n g these c o s t s and moving to S e a t t l e . 

The Referee's f i n d i n g s and conclusions regarding the 
reimbursement i s s u e were s t a t e d as f o l l o w s : 

"Claimant moved to S e a t t l e on J u l y 29, 
1984, a t a co s t of $600. He asked h i s 
r e h a b i l i t a t i o n counselor for moving 
expenses, but the money was not provided. 
Moving expenses c l e a r l y are contemplated by 
the r u l e s governing d i r e c t employment 
p l a n s . A worker should not be pe n a l i z e d ' 
for f i n d i n g a job on h i s own or for being 
w i l l i n g to move some d i s t a n c e to work. The 
$600 i s a small a d d i t i o n a l c o s t for 
s u c c e s s f u l reemployment. I f i n d that t h i s 
claimant acted reasonably, that the expense 
i s reasonable, and that he i s e n t i t l e d to 
reimbursement." 

As i n d i c a t e d , the record simply does not answer the question 
of whether claimant requested that h i s moving expenses be paid 
before they were a c t u a l l y incurred, or whether, a f t e r i n c u r r i n g 
t h i s expense and without r e c e i v i n g p r i o r a u t h o r i z a t i o n t h e r e f o r , 
claimant then sought reimbursement. We agree that $600 i s a 
"small a d d i t i o n a l c o s t for s u c c e s s f u l reemployment"; however, we 
f i n d t h a t under the a p p l i c a b l e a d m i n i s t r a t i v e r u l e s , claimant has 
f a i l e d to e s t a b l i s h h i s entitlement to reimbursement. 

OAR 436-61-161 does, indeed, contemplate payment of moving 
expenses that are n e c e s s a r i l y incurred i n meeting the requirements 
of obtained employment. That r u l e provides i n p e r t i n e n t p a r t : 

"(1.) Goods, s e r v i c e s and allowances, c a l l e d 
' d i r e c t worker purchases,' may be provided 
an e l i g i b l e worker, by purchase, p a r t i a l 
purchase, l e a s e , r e n t a l or payment, as 
necessary elements of a v o c a t i o n a l 
e v a l u a t i o n or of d i r e c t employment or 
t r a i n i n g s e r v i c e s , or as necessary to the 
worker's p a r t i c i p a t i o n i n those s e r v i c e s , 
or as necessary to meet the requirements of 
obtained employment. A d i r e c t worker 
purchase r e q u i r e s a determination by the 
vo c a t i o n a l a s s i s t a n c e s e r v e r that the 
purchase i s necessary, and r e q u i r e s p r i o r 
approval by the s e r v e r . * * * The 
worker s h a l l provide the information 
reasonably requested for the determination 
of n e c e s s i t y . 
" (2) * * * 

"(e ) Moving expenses. Reimbursement 
r e q u i r e s that the worker has obtained 
employment outside commuting d i s t a n c e , or 
that moving i s the most f e a s i b l e and 
economical way for the worker to 
p a r t i c i p a t e i n t r a i n i n g . Moving expenses 
s h a l l be l i m i t e d to covering the moving of 
household goods weighing i n t o t a l not more 
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than 10,000 pounds. I n determining the 
n e c e s s i t y of reimbursing moving expenses, 
the v o c a t i o n a l a s s i s t a n c e s e r v e r s h a l l 
c onsider the p o s s i b l e a v a i l a b i l i t y of 
employment which does not re q u i r e moving, 
or which r e q u i r e s l e s s than the proposed 
moving d i s t a n c e . * * * " (Emphasis 
supplied.) 

I t was not unreasonable for claimant to move to S e a t t l e i n 
order to obtain s u i t a b l e , g a i n f u l employment. I n f a c t , a worker's 
u n w i l l i n g n e s s to r e l o c a t e g e o g r a p h i c a l l y i s a f a c t o r sometimes 
taken i n t o c o n s i d e r a t i o n i n determining appropriate compensation 
for permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 
I t i s much to claimant's c r e d i t that he was w i l l i n g to r e l o c a t e i n 
order to pursue t h i s job opportunity, p a r t i c u l a r l y s i n c e i t 
appeared as though h i s v o c a t i o n a l a s s i s t a n c e was coming to an end 
and no employment o p p o r t u n i t i e s were presented i n h i s l o c a l a r e a . 
Claimant b e l i e v e d that there were no openings i n the Salem or 
Eugene branches of the truckin g school, although he t e s t i f i e d t h a t 
he d i d not a c t u a l l y contact these o f f i c e s , with which h i s brother 
i s not a f f i l i a t e d . We do not wish our order to be construed as 
p e n a l i z i n g claimant for h i s f a i l u r e to make t h i s e x t r a e f f o r t . 
The reason we reach the r e s u l t we do i s that the record i s u t t e r l y 
devoid of evidence to provide the b a s i s for the conclusion t h a t 
claimant a c t u a l l y sought p r i o r approval of the a n t i c i p a t e d moving 
expenses by h i s v o c a t i o n a l a s s i s t a n c e s e r v e r . I t i s claim a n t ' s 
burden to prove h i s entitlement to the r e l i e f requested, and we 
are forced to conclude that claimant has f a i l e d to s a t i s f y h i s 
burden i n t h i s regard. 

ORDER 

The Referee's order dated December 7, 1984 i s reversed i n i t s 
e n t i r e t y . The Determination Order dated June 6, 1984, which 
awarded no compensation for permanent d i s a b i l i t y i n connection 
with t h i s i n j u r y , i s affirmed. 

JACK R E E F , C l a i m a n t WCB 84-07364 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer requests review of Referee Podnar's 
order which: (1) d i r e c t e d the employer to pay claimant temporary 
t o t a l d i s a b i l i t y b e n e f i t s for the period from February 25, 1981 to 
August 28, 1981; (2) assessed a 25% penalty against the 
s e l f - i n s u r e d employer for unreasonable r e s i s t a n c e to the payment 
of compensation; and (3) awarded claimant's attorney a $1,000 
employer-paid fee for p r e v a i l i n g at hearing. On review, the 
i s s u e s are claimant's entitlement to the temporary t o t a l 
d i s a b i l i t y payments a t i s s u e , p e n a l t i e s and attorney f e e s , and the 
$.1,000 attorney's fee awarded by the Referee. 

Claimant was compensably i n j u r e d on December 7, 1979. The 
employer paid temporary d i s a b i l i t y payments through 1980 and e a r l y 
1981, u n t i l an Order of Suspension issued from the Workers' 
Compensation Department on March 10, 1981, terminating claimant's 
b e n e f i t s as of February 25, 1981. The reason for the suspension 
was claimant's f a i l u r e to submit to medical treatment i n the form 
of a myelogram and surgery. Claimant requested a hearing on the 
suspension, which was upheld a t both the Hearings D i v i s i o n and 
Board l e v e l s . Claimant appealed the Board's order to the Court of 
Appeals. -1008-



S h o r t l y a f t e r the Order of Suspension, the employer requested 
that a determination of claimant's c l a i m be made. On J u l y 10, 
1981 a Determination Order issued i n which the E v a l u a t i o n D i v i s i o n 
found that the information i n claimant's f i l e was inadequate a t 
that time to make a f i n d i n g as to the extent of h i s permanent 
p a r t i a l d i s a b i l i t y . The order f u r t h e r s t a t e d that claimant was 
e n t i t l e d to temporary t o t a l d i s a b i l i t y from the date of the i n j u r y 
through the e f f e c t i v e date of the suspension. Claimant requested 
a hearing on t h i s Determination Order three days l a t e r . However, 
the request for hearing r a i s e d only the i s s u e of permanent p a r t i a l 
d i s a b i l i t y , and made no mention of claimant's entitlement to 
temporary d i s a b i l i t y . 

I n October of 1981 the p a r t i e s entered i n t o a s t i p u l a t i o n i n 
which i t was agreed that claimant would withdraw h i s request for 
hearing and ask the E v a l u a t i o n D i v i s i o n to reconsider the J u l y 
1981 Determination Order. I t was f u r t h e r agreed that a subsequent 
Determination Order would i s s u e , s e t t i n g f o r t h a medically 
s t a t i o n a r y date and a determination of the extent of claimant's 
permanent p a r t i a l d i s a b i l i t y . On November 17, 1981 the second 
Determination Order i s s u e d . I t awarded claimant 128° for 45% 
unscheduled d i s a b i l i t y and temporary t o t a l d i s a b i l i t y from 
August 28, 1981 through November 13, 1981 pursuant to the e a r l i e r 
s t i p u l a t i o n . Claimant requested a hearing on the November 
Determination Order, but again r a i s e d only the i s s u e of permanent 
p a r t i a l d i s a b i l i t y . The i s s u e of entitlement to a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y was not r a i s e d . A subsequent Opinion 
and Order awarded claimant a d d i t i o n a l unscheduled d i s a b i l i t y . 

The Court of Appeals then issued i t s d e c i s i o n regarding the 
e a r l i e r Order of Suspension. Reef y. Willamette I n d u s t r i e s , 65 Or 
App 366 (1983). The court held that claimant's reasons for 
r e f u s i n g to submit to medical treatment were reasonable, thereby 
r e v e r s i n g the Board's order regarding the Order of Suspension. 
The e f f e c t of the Court of Appeals' d e c i s i o n was to e n t i t l e 
claimant to temporary d i s a b i l i t y payments from February 25, 1981 
(the e f f e c t i v e date of the suspension) through August 28, 1981, 
the date the employer resumed paying time l o s s pursuant to the 
October 1981 s t i p u l a t i o n . Despite the Court of Appeals' d e c i s i o n , 
the s e l f - i n s u r e d employer made no subsequent temporary d i s a b i l i t y 
payments to claimant. Claimant requested a hearing, arguing that 
the Court of Appeals' d e c i s i o n mandated payment of temporary 
d i s a b i l i t y b e n e f i t s for the period i n which the erroneous 
suspension was i n e f f e c t . 

The Referee agreed with claimant, holding that by appealing 
the Department's Order of Suspension, claimant kept the temporary 
t o t a l d i s a b i l i t y i s s u e a l i v e . He found that a separate appeal of 
the temporary d i s a b i l i t y p o r t i o n of the J u l y 10, 1981 
Determination Order would have been u n n e c e s s a r i l y d u p l i c a t i v e . 
The Referee awarded claimant temporary d i s a b i l i t y for the time 
period from the date of suspension through August 28, 1981. He 
a l s o found that the employer's f a i l u r e to pay the temporary 
d i s a b i l i t y a t i s s u e c o n s t i t u t e d unreasonable r e s i s t a n c e to the 
payment of compensation, and he assessed a 25% penalty a g a i n s t the 
s e l f - i n s u r e d employer. 

On review, the employer argues that because claimant's 
request for hearing on the J u l y 10, 1981 Determination Order 
r a i s e d only the i s s u e of permanent p a r t i a l d i s a b i l i t y , claimant 
f a i l e d to preserve an argument on temporary t o t a l d i s a b i l i t y i n 
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the event h i s appeal of the Suspension Order was s u c c e s s f u l . The 
employer argues that because claimant f a i l e d to timely challenge 
the temporary d i s a b i l i t y p o r t i o n of the Determination Order, the 
Referee was without j u r i s d i c t i o n to overturn or modify t h a t 
order. A l t e r n a t i v e l y , the employer argues that the temporary 
d i s a b i l i t y determination made i n that order i s now r e s j u d i c a t a . 

A f t e r c o n s i d e r i n g the p a r t i e s ' arguments on review, we agree 
with the Referee's a n a l y s i s and a f f i r m . When claimant requested a 
hearing on the Department's Order of Suspension, he thereby 
preserved the i s s u e of entitlement to the temporary t o t a l 
d i s a b i l i t y payments for the time period i n which the Order of 
Suspension, which was l a t e r determined to be erroneous, was i n 
e f f e c t . I t would have been u n n e c e s s a r i l y d u p l i c a t i v e for claimant 
to have been required to request a hearing on the Determination 
Order as i t p e r t a i n e d to temporary t o t a l d i s a b i l i t y payments for 
the same time period covered by the Order of Suspension. The 
Court of Appeals' d e c i s i o n i n Reef v. Willamette I n d u s t r i e s , 
supra, which e f f e c t i v e l y granted claimant temporary d i s a b i l i t y f or 
the time period a t i s s u e , cannot be overturned by t h i s Board. 

With regard to p e n a l t i e s and attorney f e e s , we a f f i r m the 
order of the Referee. The Court of Appeals' d e c i s i o n regarding 
the Order of Suspension provided a c l e a r d i r e c t i v e that claimant 
be paid temporary d i s a b i l i t y for the period at i s s u e . The 
employer's f a i l u r e to pay the temporary d i s a b i l i t y b e n e f i t s 
ordered by the court was unreasonable, and the Referee's 
assessment of a penalty i n that regard was proper. 

With regard to the $1,000 attorney's fee awarded by the 
Referee, we a f f i r m . 

ORDER 

The Referee's order dated February 25, 1985 i s affirmed. 
Claimant's attorney i s awarded $550 for s e r v i c e s on Board review, 
to be paid by the s e l f - i n s u r e d employer. 

HOWARD R. ROE, C l a i m a n t WCB 84-03880 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s J u l y 3 0 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee McCullough's order t h a t : 
(1) approved the SAIF Corporation's d e n i a l of claimant's 
occupational d i s e a s e claim for the l e f t l e g ; and (2) ordered SAIF 
to pay i n t e r i m compensation from October 18, 1983 to February 10, 
1984, l e s s amounts p r e v i o u s l y paid. Claimant has not f i l e d a 
b r i e f on review. The SAIF Corporation c r o s s - r e q u e s t s review of 
that p o r t i o n of the Referee's order that awarded i n t e r i m 
compensation. 

We a f f i r m that p o r t i o n of the Referee's order that upheld 
SAIF's d e n i a l . On the i n t e r i m compensation i s s u e , we r e v e r s e . 

Claimant gave n o t i c e of h i s c l a i m to h i s employer on 
October 18, 1983. SAIF paid i n t e r i m compensation beginning 
October 18 and continuing through October 22, 1983. SAIF paid no 
fur t h e r i n t e r i m compensation through the date of i t s d e n i a l on 
February 10, 1984. Claimant returned to work on October 24, 
1983. The Referee h e l d that under the Court of Appeals d e c i s i o n 
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i n Bono v. SAIF, 66 Or App 138 (1983), claimant was e n t i t l e d to 
in t e r i m compensation from the date of no t i c e through the date of 
d e n i a l , even though claimant had returned to work. 

Under the Court of Appeals d e c i s i o n i n Bono, the Referee was 
c o r r e c t . However, subsequent to the issuance of the Referee's 
order, the Supreme Court reversed the Court of Appeals d e c i s i o n , 
holding that a worker i s e n t i t l e d to in t e r i m compensation only 
during periods i n which he has l e f t work. Bono v. SAIF, 298 Or 
405 (1984). I n the present case, claimant returned to work on 
October 24, 1983 and continued to work through the date of the 
d e n i a l . Under the Supreme Court's Bono d e c i s i o n , no inter i m 
compensation was due during t h i s period i n which claimant worked. 

ORDER 

The Referee's order dated November 7, 1984 i s affirmed i n 
p a r t and reversed i n p a r t . That portion of the order that 
affirmed SAIF's d e n i a l of claimant's occupational d i s e a s e c l a i m i s 
affi r m e d . That portion of the order that ordered SAIF to pay 
in t e r i m compensation from October 18, 1983 through February 10, 
1984 i s reversed. 

JAMES -C WELCH, C l a i m a n t WCB 84-03571 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 30, 1985 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r requests review of Referee Seymour's order that 
d i r e c t e d i t to pay for a medical examination and that awarded 
claimant's attorney a $.500 fee for p r e v a i l i n g on a d e n i a l . The 
i s s u e i s compensability of a medical examination and attorney f e e s . 

The d e t a i l e d h i s t o r y of t h i s c laim i s s e t f o r t h i n James C-
Welch, 35 Van Natta 1794 (1983), reversed and remanded, Welch v. 
Bannister P i p e l i n e , 70 Or App 699 (1984), on remand,~37 Van Natta 
271 (1985), and w i l l not be repeated here. We f i n d the following 
f a c t s to be r e l e v a n t to our r e s o l u t i o n of the present d i s p u t e . 

Claimant was i n j u r e d i n an i n d u s t r i a l explosion i n 1980. He 
was awarded permanent t o t a l d i s a b i l i t y by a Referee's order i n 
August 1982. I n October 1983 claimant was working with the F i e l d 
S e r v i c e s D i v i s i o n of the Workers' Compensation Department (FSD), 
one of whose counselors sent him to h i s t r e a t i n g p h y s i c i a n , Dr. 
Sulkosky, for an examination to determine h i s p h y s i c a l 
c a p a b i l i t i e s for the purposes of r e h a b i l i t a t i o n planning. Dr. 
Sulkosky's w r i t t e n report to FSD concluded that claimant was 
medi c a l l y s t a t i o n a r y and should be working. 

On December 16, 1983 the Board reversed the Referee's order 
awarding claimant permanent t o t a l d i s a b i l i t y and, in s t e a d , granted 
claimant an award of 60% unscheduled permanent p a r t i a l 
d i s a b i l i t y . I n l a t e February 1984 claimant went to h i s attorney 
and asked to be r e f e r r e d to a p h y s i c i a n other than Dr. Sulkosky 
for another medical opinion. Claimant t e s t i f i e d that he had 
become d i s s a t i s f i e d with Dr. Sulkosky. Claimant's attorney gave 
him a l i s t of four p h y s i c i a n s and from that l i s t claimant picked 
Dr. Berkeley, a Portland n e u r o l o g i s t . Claimant saw Dr. Berkeley 
on March 2, 1984. Af t e r h i s examination of claimant, Dr. Berkeley 
reported that any treatment of claimant would be supportive and 
p r e v e n t a t i v e . Dr. Berkeley's report was e n t i t l e d "Neurological 
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e v a l u a t i o n " and notes t h a t the r e f e r r a l was from claimant's 
attorney. The report was not addressed to any p a r t y . I t i s t h i s 
examination and report with a s s o c i a t e d r a d i o l o g i c a l charges t h a t 
are i n i s s u e . 

I n C l a r a M. Peoples, 31 Van Natta 134, 135 (1981), we s t a t e d 
t h a t , "A d o c t o r v s fee for w r i t i n g a report i s the r e s p o n s i b i l i t y 
of the c a r r i e r i f the report i s w r i t t e n i n connection with 
compensable treatment." There i s no pe r s u a s i v e evidence t h a t 
claimant sought any treatment. Dr. Sulkosky, claimant's t r e a t i n g 
p h y s i c i a n , s a i d claimant d i d not need any treatment, and Dr. 
Berkeley, the cons u l t a n t , s a i d that any treatment claimant 
r e c e i v e d would be p a l l i a t i v e . Claimant i s c e r t a i n l y e n t i t l e d to 
seek a second, t h i r d , fourth or t w e l f t h opinion as to h i s 
co n d i t i o n , but not a t the i n s u r e r ' s expense i f no compensable 
purpose i s involved. We f i n d t hat Dr. Berkeley's report was more 
i n the nature of a l i t i g a t i o n report than anything e l s e and, as 
such, i t i s not the i n s u r e r ' s r e s p o n s i b i l i t y . The Referee's order 
i s r e v e r s e d . 

ORDER 

The Referee's order dated November 14, 1984 i s reversed. The 
i n s u r e r ' s d e n i a l of payment for Dr. Berkeley's report and 
a s s o c i a t e d charges i s approved. 

VICTOR C. GREGORY, C l a i m a n t WCB 83-08393 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 31, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The SAIF Corporation seeks Board review of the Opinion and 
Order i n the above-referenced matter which was issued June 25, 
1985. The t h i r t y days for f i l i n g a Request for Review expired 
J u l y 25, 1985, and the request was dated J u l y 25, 1985 and 
re c e i v e d by the Board J u l y 26, 1985. Therefore, the order of the 
Referee i s f i n a l by operation of law, and the SAIF Corporation's 
Request for Review i s hereby dismissed as being untimely f i l e d . 

I T I S SO ORDERED. 

EDWARD J . NICKS, C l a i m a n t WCB 84-12247 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 3 1 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF Corporation requests review of Referee Q u i l l i n a n ' s 
order which s e t as i d e i t s d e n i a l of aggravation of claimant's low 
back i n j u r y . The i s s u e on review i s whether claimant proved 
worsening of h i s low back condition s i n c e the l a s t arrangement of 
compensation. 

Claimant had a previous i n d u s t r i a l i n j u r y to h i s c e r v i c a l 
s pine. I n A p r i l 1980 Dr. T s a i diagnosed radiculopathy of the L5 
nerve root by p h y s i c a l examination. I n May 1980 Dr. LaFrance 
diagnosed a p o s s i b l e L4-5 d i s c h e r n i a t i o n and t h o r a c i c o u t l e t 
syndrome by p h y s i c a l examination. Also i n May 1980, Dr. Buza 
examined claimant and reported that he had been t r e a t i n g claimant 
for m u l t i p l e back complaints for s e v e r a l months and that claimant 
had a new complaint every time one complaint was r e s o l v e d . 

Claimant i n j u r e d h i s low back on J u l y 16, 1980 when he jumped 
from a crawler t r a c t o r he was operating on a logging job. A 
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myelogram confirmed a herniated d i s c at L5-S1, and Dr. E r k k i l a 
performed a laminectomy and p a r t i a l discectomy on J u l y 30, 1900. 
A myelogram i n June 1981 showed that claimant continued to have 
evidence of some root impingement at C6-7 and L4-5. Dr. E r k k i l a ' s 
discharge notes reported that claimant's t h o r a c i c o u t l e t and 
c a r p a l tunnel syndromes f l u c t u a t e d symptomatically. His low back 
c l a i m was closed by Determination Order dated October 1, 1981, 
which awarded claimant 32° for 10% unscheduled permanent p a r t i a l 
d i s a b i l i t y due to the low back i n j u r y and surgery. At the time of 
that Determination Order, Dr. E r k k i l a l i m i t e d claimant to 
sedentary jobs without s i t t i n g or l i f t i n g and with very l i t t l e 
standing or walking, and recommended another program of v o c a t i o n a l 
r e h a b i l i t a t i o n for claimant. Dr. LaFrance agreed with Dr. 
E r k k i l a ' s f i n d i n g s and recommendations and added that claimant 
should not be considered for further medical treatment other than 
symptomatic pain r e l i e f . 

By June 1982, Dr. E r k k i l a opined that claimant was 
s i g n i f i c a n t l y d i s a b l e d and needed vocational r e h a b i l i t a t i o n but 
could perform heavy work for short periods of time. A March 1982 
assessment of claimant at the Callahan Center showed that 
claimant's primary problem was the condition of h i s arms which was 
not r e l a t e d to h i s low back i n j u r y , but that claimant's back 
condition f l u c t u a t e d and he s a i d h i s back always h u r t . On 
June 29, 1982 claimant was awarded by s t i p u l a t i o n 48° for 15% 
permanent d i s a b i l i t y due to h i s low back i n j u r y and surgery i n 
a d d i t i o n to the Determination Order award. 

Near the time of the s t i p u l a t i o n i n June 1982, claimant began 
working as a farm hand for a neighbor. He worked the summers of 
1982 and 1983 haying. He drove t r a c t o r , unloaded and loaded hay 
t r a i l e r s by hand, and d e l i v e r e d hay to farms along the coast two 
to three times a week. He a l s o obtained a contract to provide and 
d e l i v e r straw and hay to a horse r a c i n g f a c i l i t y i n the f a l l of 
1982 which he did u n t i l spring 1983 and then did again from 
February to A p r i l 1984. Some of the l i f t i n g and dragging i n the 
hay operation involved weights around 100 pounds, but most of the 
hay b a l e s weighed about 50 pounds. The hay d e l i v e r i e s to the 
coast were loads of 150 b a l e s per t r i p which claimant unloaded 
h i m s e l f . 

I n January 1983 Dr. Gallagher examined claimant and 
recommended more i n v e s t i g a t i o n of claimant's t h o r a c i c o u t l e t 
syndrome. I n March 1983 Dr. E r k k i l a reported that an EMG showed 
claimant had t h o r a c i c o u t l e t syndrome and c a r p a l tunnel syndrome 
and needed surgery because h i s condition had worsened. X-rays 
taken i n A p r i l 1983 were compared to claimant's J u l y 1980 x-rays 
and found to show no change i n claimant's lumbar spine. 

On November 7, 1983 Dr. E r k k i l a examined claimant and 
reported that claimant continued to have arm and l e g pain, that he 
was t o t a l l y d i s a b l e d and that he was unable to r e t u r n to the kinds 
of work he had done before h i s low back i n j u r y . On December 22, 
1983 Dr. S i e g e l , neurology r e s i d e n t at Oregon Health Sciences 
U n i v e r s i t y , examined claimant and reported that claimant had been 
doing heavy l i f t i n g and t r a c t o r d r i v i n g work u n t i l November 7, 
1983, and he recommended a pain center approach to claimant's 
c o n d i t i o n . 

On A p r i l 12, 1984 Dr. T s a i examined claimant and reported 
that claimant was p r o g r e s s i v e l y d e t e r i o r a t i n g , was not medically 
s t a t i o n a r y , and was not employable. He recommended that no 
v o c a t i o n a l r e h a b i l i t a t i o n nor further medical treatment be 
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attempted. On June 4, 1984 claimant requested reopening of h i s 
c l a i m for aggravation of h i s low back i n j u r y . 

Claimant changed h i s attending p h y s i c i a n to Dr. B u e l l , D.O., 
whose o f f i c e was c l o s e r to claimant's home, i n September 1984. 
Dr. B u e l l agreed with Dr. E r k k i l a ' s assessment that claimant was 
t o t a l l y d i s a b l e d from performing the jobs he had performed or been 
t r a i n e d for before h i s i n j u r y and recommended a new back brace and 
symptomatic treatment of h i s complaints. Claimant was i n the 
h o s p i t a l for ten days of t r a c t i o n under Dr. B u e l l ' s c a r e , and at 
d i s c h a r g e the doctor opined that claimant's c u r r e n t c o n d i t i o n was 
worse than i n June 1982 and that claimant was not m e d i c a l l y 
s t a t i o n a r y and had been t o t a l l y d i s a b l e d s i n c e at l e a s t J u l y 1984. 

I n October 1984 claimant was examined by Orthopaedic 
Consultants who reported that there were i n c o n s i s t e n c i e s between 
claimant's complaints and symptoms, and that he was m e d i c a l l y 
s t a t i o n a r y . They recommended that no f u r t h e r medical treatment 
should be considered for claimant's c o n d i t i o n . They r e l a t e d h i s 
c u r r e n t c o n d i t i o n to degenerative d i s c d i s e a s e not r e l a t e d to h i s 
i n d u s t r i a l i n j u r y . 

On October 23, 1984 SAIF denied the c l a i m of aggravation of 
the low back i n j u r y because claimant's condition was not worse 
than i t had been at the time of the l a s t arrangement of 
compensation but r e i t e r a t e d t h a t claimant was e n t i t l e d to 
continued medical treatment. 

Before the low back i n j u r y , claimant's p r i o r work h i s t o r y was 
i n the f i e l d s of heavy c o n s t r u c t i o n , logging, truck d r i v i n g , and 
rodeo cowboy. Claimant was 48 years old at the time of hearing, 
and had completed two community c o l l e g e programs: animal husbandry 
and small engine r e p a i r . Drs. E r k k i l a , LaFrance, T s a i , and B u e l l 
have opined that claimant was t o t a l l y d i s a b l e d due to h i s 
i n d u s t r i a l i n j u r i e s , u n l e ss he obtained v o c a t i o n a l t r a i n i n g w i t h i n 
h i s p h y s i c a l l i m i t a t i o n s . 

I t i s c l e a r from the medical and l a y evidence that claimant 
f e l t worse and was l e s s able to work a c t i v e l y i n the summer and 
f a l l of 1984 as compared to the previous two y e a r s . However, 
claimant must show that h i s condition worsened i n r e l a t i o n to h i s 
c o n d i t i o n a t the time of h i s l a s t arrangement of compensation i n 
June 1982. John E. Cain, 37 Van Natta 9 (1985). At that time, 
claimant's low back co n d i t i o n had f l u c t u a t e d considerably, even 
before h i s compensable i n j u r y . A p r i l 1980 p h y s i c a l examination 
and x-rays showed p o s i t i v e s t r a i g h t l e g r a i s i n g t e s t s a t l e s s than 
40* b i l a t e r a l l y , a c t i v e deep tendon r e f l e x e s i n the lower 
e x t r e m i t i e s , l i m i t e d forward f l e x i o n , degenerative changes a t 
T l l - 1 2 , and c e r v i c a l o s t e o p o r o s i s . On A p r i l 30, 1980 Dr. T s a i ' s 
examination r e p o r t i n d i c a t e d a c t i v e deep tendon r e f l e x e s , p o s i t i v e 
s t r a i g h t l e g r a i s i n g a t 80° and 60°, pain i n the r i g h t l e g to the 
foot, and that claimant's r i g h t buttock was f l a t t e r than the 
l e f t . On May 1, 1980 Dr. LaFrance's examination report i n d i c a t e d 
a c t i v e deep tendon r e f l e x e s i n the knees but t r a c e r e f l e x e s i n the 
ankles, s e v e r a l weaknesses i n the r i g h t l e g , and complaints of 
r i g h t h i p p a i n . I n J u l y Dr. LaFrance reported that the r i g h t h i p 
p a i n improved when claimant stopped wearing a b e l t and began using 
suspenders on h i s pants. 

Dr. Medved examined claimant at the C a l l a h a n Center on 
March 15, 1982. His report i s exhaustive: 
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" [ C l a i m a n t ' s ] complaints a t the present 
time are low back pain, more toward the 
r i g h t j u s t outside the r i g h t s a c r o i l i a c 
a r e a . He wears a brace almost every day-
When he doesn't he can do very l i t t l e 
without a l o t of pain i n h i s low back, and 
i f he walks very much or does anything much 
l i k e mow gra s s , he has pain i n h i s l e g . 
Drivi n g bothers him a l o t and he says h i s 
le g was h u r t i n g today and so i s the h i p . 
He says when he has t h i s , he cannot s l e e p . 
He f e e l s that there r e a l l y has been very 
l i t t l e change s i n c e e a r l y 1981 and he has 
not been doing anything except walking a 
l i t t l e more a t times. 

"The second complaint, which he f e e l s i s 
h i s major complaint, i s constant pain i n 
both arms, from shoulder c l e a r to h i s 
hands, and he says the muscles are sore, 
not the j o i n t s . On the r i g h t s i d e i t seems 
to have more of an ulnar nerve d i s t r i b u t i o n 
discomfort i n the hand, but on the l e f t i t 
i s jus 1- h i s whole arm and hand. He says 
the muscles are sore to touch. He had an 
EMG done i n January or February and those 
r e u l t s are not here, although Dr. E r k k i l a 
has s a i d he would send i t to me. He has 
been given a 10-pound l i f t i n g l i m i t a t i o n . 
He does not know anything that makes i t 
b e t t e r , and he says he sl e e p s poorly 
because of h i s arms and hard l y ever gets 
more than two hours of sl e e p . When t a l k i n g 
to me, Dr. E r k k i l a s a i d that maybe there 
was t h o r a c i c o u t l e t syndrome and that he 
had mentioned to him that maybe surgery 
would help, but he could not guarantee him 
anything, that i t was t o t a l l y e l e c t i v e , and 
the p a t i e n t would have to make up h i s own 
mind. The p a t i e n t s t a t e d that he wondered 
i f he could e x e r c i s e and whether or not he 
would get b e t t e r . He says h i s l e f t hand 
and arm are wasting, and he says that they 
have been measuring l e s s than they were, 
e s p e c i a l l y the l e f t . I would imagine that 
s i n c e he has not been doing anything, they 
would get smaller by lac k of use. His arms 
are h i s major sympLo^. . . . " 

"DORSOLUMBAR SPINE 
He has normal range of motion, forward 
f l e x i o n , backward f l e x i o n , l a t e r a l bending 
and r o t a t i o n . His s t r a i g h t - l e g t e s t s 
b i l a t e r a l l y supine and s i t t i n g are normal. 
Supine he has t i g h t hamstrings 
b i l a t e r a l l y . D o r s i f l e x i o n of h i s foot does 
not cause symptoms. He has good 
d o r s i f l e x i o n of both great toes. He walks 
normally. He can walk on h i s toes and on 
h i s h e e l s . He can squat w e l l . The deep 
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tendon r e f l e x e s i n the lower e x t r e m i t i e s 
and the sensory changes are normal. He i s 
s l i g h t l y tender i n the low back j u s t to the 
r i g h t of the r i g h t s a c r o i l i a c j o i n t and 
a l s o d i r e c t l y over the i n c i s i o n a t the 
lower end of the s a c r a l a r e a . " 

On A p r i l 20, 1982 Dr. E r k k i l a reported claimant's p h y s i c a l 
l i m i t a t i o n s : 

"The r e s t r i c t i o n s that [ c l a i m a n t ] should 
observe are that he should e s s e n t i a l l y have 
no overhead work or perform t a s k s at 
shoulder l e v e l . I n a d d i t i o n , bending, 
stooping, squatting, f l e x i n g and c r a w l i n g 
for any period of time should not be 
permitted. As I have s a i d i n the past, 
[ c l a i m a n t ' s ] c o n s t e l l a t i o n of symptoms 
regarding h i s neck and back render him 
r e a l l y unemployable to any r e g u l a r type of 
occupation. A sedentary job might be 
f e a s i b l e for [ c l a i m a n t ] i f somebody were to 
consider complete job r e t r a i n i n g . I n 
a d d i t i o n to the above mentioned 
r e s t r i c t i o n s , pushing and p u l l i n g should be 
extremely l i m i t e d . 
"As you can see from what I am saying, 
[ c l a i m a n t ] i s s i g n i f i c a n t l y d i s a b l e d i n a 
p h y s i c a l sense. I do b e l i e v e that he could 
perform hard work at times i f i t were for 
only a short duration of time. But to have 
t h i s gentleman, for instance, d r i v i n g heavy 
equipment, logging on a d a i l y b a s i s , working 
a t a m i l l , p a i n t i n g , doing carpentry, 
plumbing would t r u l y be unreasonable." 

And on June 9, 1982 Dr. E r k k i l a reported: 

" L i m i t a t i o n s n e c e s s i t a t e d by h i s c u r r e n t 
d i s a b i l i t i e s include the following: I do 
not b e l i e v e that he should do any overhead 
work. His l i f t i n g should be minimal, i . e . , 
approximal 15 to 20 l b s . , and only on an 
infrequent b a s i s . He should not be 
r e q u i r e d to work i n a forward-flexed 
posture for any prolonged period of time, 
and bending, squatting, stooping, i n 
g e n e r a l , should be eliminated." 

The next p h y s i c a l examination a f t e r the l a s t arrangement of 
compensation was by Dr. Gallagher, orthopedic surgeon, on 
January 11, 1983. He reported: 

" I did a b r i e f examination today. As f a r 
as the low back i s concerned, there i s no 
muscle spasm i n the lumbar p a r a v e r t e b r a l 
musculature. He shows me that he h u r t s i n 
the upper t h o r a c i c region and he does have 
some d o r s a l kyphosis. Range of motion of 
the back i s f u l l but apparently does cause 
him some discomfort. Neurological 
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examination of the lower e x t r e m i t i e s shows 
no muscle atrophy i n the c a l f to tape 
measure b i l a t e r a l l y . Deep tendon r e f l e x e s 
are 2+. S t r a i g h t l e g r a i s i n g i s negative. 
His strength and sensation are normal i n 
both l e g s . " 

On A p r i l 12, 1984 Dr. T s a i examined claimant and reported 
c l a i m a n t ' s work h i s t o r y s i n c e the l a s t examination i n 1980. He 
reported that claimant was taken o f f work by Dr. E r k k i l a i n 
November 1983 and that s i n c e that time claimant's only work had 
been to feed h i s 15 cows and 10-15 sheep. Dr. T s a i appeared to be 
unaware of claimant's weekly t r i p s of approximately 110 miles to 
d e l i v e r hay on c o n t r a c t to the horse r a c i n g track from February to 
A p r i l 1984. Dr. T s a i reported that claimant had a "flabby l e f t 
buttock," s t r a i g h t l e g r a i s i n g t e s t s p o s i t i v e a t 50° on the r i g h t 
and 80° on the l e f t , very a c t i v e knee r e f l e x e s , m i l d l y a c t i v e 
ankle r e f l e x e s , s e v e r a l weaknesses i n the r i g h t l e g , pain i n the 
l e f t l e g , and one-tenth of one inch atrophy i n the r i g h t c a l f . 
His impression was p r o g r e s s i v e d e t e r i o r a t i o n of claimant's 
c o n d i t i o n , but he recommended that no f u r t h e r d i a g n o s t i c nor 
t h e r a p e u t i c procedures be attempted. He f e l t claimant was not 
s t a t i o n a r y . 

Drs. T s a i and B u e l l opined that claimant was not s t a t i o n a r y , 
but i n the context of t h e i r opinions we f i n d that there was no 
expectation of improvement by the passage of time nor by medical 
treatment and, therefore, by the l e g a l d e f i n i t i o n , claimant was 
m e d i c a l l y s t a t i o n a r y . ORS 656.006(17). 

Comparison of p h y s i c a l examinations by Drs. Mack, T s a i , 
LaFrance, Buza, E r k k i l a , and Medved and claimant's statements i n 
1980, 1981, and 1982 with p h y s i c a l examinations by Drs. Gallagher, 
S i e g e l , T s a i , B u e l l , and Orthopaedic Consultants and claimant's 
statements i n 1983 and 1984 persuades us that, as a whole, 
claimant's c o n d i t i o n due to h i s low back i n j u r y did not worsen 
s i n c e h i s l a s t arrangement of compensation. See Hoke v. Libby, 
McNeil & Libby, 73 Or App 44 (1985); John E. Cain, 37 Van Natta 9 
(1985); C h a r l o t t e A. Clemmer, 36 Van Natta 753 (1984). Claimant's 
doctors' assessments of h i s l i m i t a t i o n s are unpersuasive when 
compared to claimant's a c t u a l p h y s i c a l a c t i v i t i e s . That claimant 
f e e l s l e s s able to perform work that he could perform i n 1982 and 
1983 does not persuade us that he has s u f f e r e d a worsening of h i s 
low back condition, e i t h e r , because he b e l i e v e d i n 1982 that he 
was permanently and t o t a l l y d i s a b l e d , even as he was working 
f u l l - t i m e c u t t i n g hay and d e l i v e r i n g i t around western Oregon. 
See Ace L. McElmurray, 37 Van Natta 199 (1985). Because we f i n d 
t h a t claimant has not proven by a preponderance of the evidence 
that h i s compensable low back condition has worsened s i n c e the 
l a s t arrangement of compensation, the Referee's order i s reversed 
and the SAIF Corporation's d e n i a l i s r e i n s t a t e d . 

ORDER 

The Referee's order dated January 7, 1985 i s reversed and the 
SAIF Corporation's d e n i a l dated October 23, 1984 i s r e i n s t a t e d . 
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STEVE W. BURKE, C l a i m a n t WCB 84-07526 
Evohl F. Malagon, C l a i m a n t ' s A t t o r n e y August 1 , 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant requests review of Referee Weal's order which h e l d 
that a S t i p u l a t i o n and Order to S e t t l e Disputed Claim entered i n t o 
by and between the p a r t i e s h e r e i n does not r e q u i r e that the SAIF 
Corporation pay the f u l l amount of medical b i l l s i n c u rred by 
claimant for p s y c h i a t r i c treatment. Claimant contends t h a t the 
disputed c l a i m settlement agreement r e q u i r e s payment of the 
medical b i l l s i n f u l l , and not merely to the 90th p e r c e n t i l e , and 
furthermore that the mere p a r t i a l payment of the medical b i l l s 
c o n s t i t u t e s an unreasonable r e f u s a l to pay compensation i n 
accordance with the terms of the settlement agreement, warranting 
imposition of p e n a l t i e s / a t t o r n e y f e e s . 

Claimant s u s t a i n e d two i n j u r i e s to h i s r i g h t hand i n February 
and November of 1982. He a l l e g e d that, as a r e s u l t of e i t h e r one 
or both of these i n j u r i e s , he suff e r e d p s y c h i a t r i c e f f e c t s 
r e q u i r i n g medical treatment. The p a r t i e s entered i n t o the 
disputed c l a i m settlement agreement i n i s s u e , d isposing of 
claimant's contention that h i s i n j u r i e s produced " e i t h e r temporary 
or permanent need for p s y c h i a t r i c i n t e r v e n t i o n . " With regard to 
the r e l a t e d medical b i l l s i ncurred by claimant, the s t i p u l a t i o n 
s t a t e s : 

"Any payment of p s y c h i a t r i c b e n e f i t s i n the 
past that SAIF Corporation may have made 
were made on a d i a g n o s t i c b a s i s , and, 
ther e f o r e , i n t h i s s p i r i t , Dr. John L. 
C a r t e r ' s b i l l s w i l l be paid on a d i a g n o s t i c 
b a s i s up to the date of the approval of the 
settlement and not beyond." 

SAIF paid Dr. C a r t e r ' s b i l l i n g s for treatment, but only to 
the 90th p e r c e n t i l e . ORS 656.248(2) s t a t e s : 

"Medical fees equal to or l e s s than the 
75th p e r c e n t i l e s h a l l be paid when the 
vendor submits a b i l l i n g for medical 
s e r v i c e s . Medical fees greater than the 
75th p e r c e n t i l e but not greater than the 
90th p e r c e n t i l e s h a l l be paid only when the 
vendor has provided s a t i s f a c t o r y evidence 
that the fee i s the usual and customary fee 
for the medical s e r v i c e . I n no event s h a l l 
t h a t p o r t i o n of a medical fee be paid that 
exceeds the 90th p e r c e n t i l e . " 

See OAR 436-69-701. 

Claimant contends that payment of medical s e r v i c e s under the 
terms of the disputed c l a i m settlement agreement i s not the 
payment of compensation as defined by ORS 656.005, s i n c e the 
p a r t i e s are i n agreement that the " i n j u r y " for which treatment has 
been rendered s h a l l remain i n i t s denied s t a t u s , and the " i n j u r y , " 
t h e r e f o r e , i s not a "compensable i n j u r y . " Also, ORS 656.245, 
which grants the r i g h t to medical s e r v i c e s , r e f e r s only to medical 
s e r v i c e s for c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y . 
Therefore, claimant argues, none of the s t a t u t o r y p r o v i s i o n s 
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a p p l i c a b l e to compensable medical s e r v i c e s apply to medical 
s e r v i c e s payable under the terms of a disputed claim settlement 
agreement, and the D i r e c t o r of the Workers' Compensation 
Department l a c k s a u t h o r i t y to regulate payment of these medical 
s e r v i c e s as contemplated by ORS 656.248 and p e r t i n e n t 
a d m i n i s t r a t i v e r u l e s . Thus, i t n e c e s s a r i l y follows that SAIF had 
no a u t h o r i t y to reduce Dr. C a r t e r ' s b i l l s for p s y c h i a t r i c 
treatment to the 90th p e r c e n t i l e , and i t was required to pay the 
b i l l i n g s i n f u l l . T h i s i s an i n t r i g u i n g argument; however, we 
need not address i t s p o s s i b l e merit i n order to r e s o l v e t h i s c a s e . 

There was no evidence taken at the hearing. The only 
document appearing i n the record i s the s t i p u l a t i o n . ' Arguments of 
counsel, however, were reported and t r a n s c r i b e d . The Referee 
concluded that, at the time the s t i p u l a t e d order was entered i n t o , 
SAIF had paid some of Dr. C a r t e r ' s b i l l i n g s , and that the amount 
of payment had been to the 90th p e r c e n t i l e i n accordance with 
s t a t u t o r y and r e g u l a t o r y requirements. Thus, she concluded that 
the " p l a i n language" of the s t i p u l a t i o n contemplates that SAIF 
would continue to pay the p s y c h i a t r i c b i l l s i n the manner i t had 
p r e v i o u s l y paid them, up u n t i l the date of the settlement. She 
found nothing i n the s t i p u l a t i o n to i n d i c a t e that the amount of 
payment would be changed from the amount paid i n the p a s t . To the 
extent there was an ambiguity i n the document, any such ambiguity 
would have to be construed against the d r a f t e r , who i n t h i s case 
was claimant. 

Claimant o b j e c t s to the Referee's " f i n d i n g " that SAIF 
a c t u a l l y paid some b i l l i n g s for p s y c h i a t r i c treatment before the 
s t i p u l a t i o n was entered int o and approved, s i n c e there i s no 
evidence to form the b a s i s of such a conclusion. The Referee's 
only foundation for concluding as she did was the impression 
crea t e d by the statements of counsel i n argument at the hearing. 
Claimant maintains that the language of the s t i p u l a t i o n , indeed, 
i s p l a i n on i t s face and, therefore, r e q u i r e s a p p l i c a t i o n of no 
r u l e of c o n s t r u c t i o n such as that applied by the Referee. The 
p l a i n language, argues claimant, contemplates payment of Dr. 
C a r t e r ' s b i l l i n g s i n f u l l . 

A disputed claim settlement agreement may be viewed as a 
p r i v a t e c o n t r a c t u a l agreement between the p a r t i e s . Mary Lou 
Claypool, 34 Van Natta 943, 946 (1982). Viewing the p a r t i e s ' 
agreement as a w r i t t e n c o n t r a c t , c e r t a i n p r i n c i p l e s are a p p l i c a b l e 
i n construing i t s terms. One such p r i n c i p l e i s that where a 
c o n t r a c t i s d e f i n i t e and c e r t a i n , i t i s to be construed according 
to the common meaning of the words used. I n t e r i o r Warehouse Co. 
v. Dunn, 80 Or 528 (1916). 

The settlement agreement provided that Dr. C a r t e r ' s b i l l s 
would be paid up u n t i l the date that the settlement was approved. 
Th i s language i s c l e a r and unambiguous, and determining i t s 
meaning does not r e q u i r e r e s o r t to r u l e s of c o n s t r u c t i o n . 
Therefore, SAIF was required to pay Dr. C a r t e r ' s b i l l s i n f u l l and 
not merely i n p a r t . 

SAIF argues that r e q u i r i n g i t to pay any amount i n excess of 
the 90th p e r c e n t i l e i s i n d i r e c t contravention of the p o r t i o n of 
ORS 656.248(2) which s t a t e s , " I n no event s h a l l that p o r t i o n of a 
medical fee be paid that exceeds the 90th p e r c e n t i l e . " We 
d i s a g r e e . The money paid to claimant under the terms of the 
settlement agreement, and the o b l i g a t i o n to pay Dr. C a r t e r of 
which claimant i s r e l i e v e d , are c o n s i d e r a t i o n for claimant's 
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agreement to waive h i s r i g h t to contest SAIF's d e n i a l . Both 
p a r t i e s get the b e n e f i t of t h e i r bargain and, w i t h i n the c o n f i n e s 
of t h e i r c o n t r a c t u a l agreement, they may l i m i t or expand the 
r i g h t s and l i a b i l i t i e s that might otherwise apply under the law. 
Thus, we conclude that ORS 656.248(2) does not govern the payment 
of Dr. C a r t e r ' s b i l l s i n t h i s c ase. 

Although we conclude that SAIF's f a i l u r e to pay Dr. C a r t e r ' s 
b i l l s i n f u l l was wrong, we do not f i n d t h i s conduct 
unreasonable. I t i s more l i k e l y than not that when the p a r t i e s 
entered i n t o t h e i r agreement, no thought was given to whether Dr. 
C a r t e r ' s fees exceeded the 90th p e r c e n t i l e . SAIF's c l a i m that i t 
i s not o b l i g a t e d to pay beyond the 90th p e r c e n t i l e i s c e r t a i n l y 
c o l o r a b l e . We b e l i e v e that SAIF could have a l e g i t i m a t e doubt, 
from a l e g a l standpoint, as to i t s l i a b i l i t y for f u l l payment of 
Dr. C a r t e r ' s outstanding b i l l i n g s . Therefore, SAIF's conduct was 
no* unreasonable and a penalty i s not warranted. Zwahlen v. Crown 
Ze l l e r b a c h , 67 Or App 3 (1984); Norgard v. Rawlinsons, 34 Or App 
999, 1003 (1977); T i l l m a n E. P r i c e , 36 Van IJatta 1076 (1984). 

Although SAIF i s not l i a b l e for payment of a penalty, 
claimant's attorney i s e n t i t l e d to a reasonable attorney's fee 
under the r a t i o n a l e expressed i n Mary Lou Claypool, 34 Van Natta 
943, 948 (1982): 

<•* * * Employer/insurer paid fees are 
intended i n l a r g e p a r t to promote the 
a v a i l a b l i t y of a d m i n i s t r a t i v e and j u d i c i a l 
remedies. I f entitlement to 
employer/insurer paid fees depended on 
r e f u s a l to comply with an approved disputed 
c l a i m settlement or agency order and the 
r e f u s a l had to be both wrong and 
unreasonable before attorney fees could be 
awarded, the a d d i t i o n a l burden of proving 
unreasonableness . . . could f r u s t r a t e the 
a v a i l a b i l i t y of remedies. We conclude that 
an award of attorney fees under ORS 
656.382(1) for noncompliance with an order 
or agreement to pay compensation depends 
only on e s t a b l i s h i n g that the noncompliance 
was wrong." 

Considering the f a c t that there was no e v i d e n t i a r y hearing, 
that claimant's attorney appeared b r i e f l y before the Referee for 
o r a l argument, and that, as a r e s u l t of t h i s proceeding, SAIF w i l l 
be required to pay i n excess of an a d d i t i o n a l $1,000 i n medical 
fees, we f i n d $650 to be a reasonable attorney's fee for s e r v i c e s 
at h e a r i n g . An a d d i t i o n a l fee i s warranted for s e r v i c e s on Board 
review. 

ORDER 

The Referee's order dated January 2, 1985 i s r e v e r s e d . The 
SAIF Corporation s h a l l pay i n f u l l the medical b i l l s i n question. 
Claimant's attorney i s awarded $650 for s e r v i c e s rendered a t 
hearing and $500 for s e r v i c e s on Board review. 
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MICHAEL E. DAVISON, Cla i m a n t WCB 83-09422 
W. D a n i e l B a t e s , J r . , C l a i m ant's A t t o r n e y August 1 , 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n requests r e v i e w o f t h a t p o r t i o n o f 
Referee Seymour's o r d e r t h a t g r a n t e d c l a i m a n t an award o f i n t e r i m 
compensation, a p e n a l t y and an a t t o r n e y f e e . Claimant 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n of the Referee's o r d e r t h a t 
d enied c l a i m a n t ' s r e q u e s t t h a t h i s c l a i m be remanded t o the 
E v a l u a t i o n D i v i s i o n f o r r e c l a s s i f i c a t i o n and c l o s u r e . The i s s u e s 
are whether c l a i m a n t ' s n o n d i s a b l i n g i n j u r y c l a i m may be 
r e c l a s s i f i e d more than one year a f t e r acceptance and " i n t e r i m 
compensation," p e n a l t i e s and a t t o r n e y f e e s . 

Claimant s u f f e r e d a t r a u m a t i c amputation o f the t i p o f h i s 
l e f t l i t t l e f i n g e r w h i l e on the j o b on January 15, 1982. The 
a m p u t a t i o n r e s u l t e d i n the l o s s o f the s o f t t i s s u e f r o m the base 
o f the n a i l f o r w a r d , i n c l u d i n g a s m a l l amount of bone (a p o r t i o n 
o f the end o f the phalangeal t u f t . ) Claimant was t r e a t e d i n the 
emergency room where the r e m a i n i n g phalangeal t u f t was trimmed and 
t h e t a c t i l e pad, which had been rec o v e r e d , was t h i n n e d and 
r e a t t a c h e d . 

Claimant r e t u r n e d t o work i m m e d i a t e l y , h i s f i n g e r p r o t e c t e d 
by a l a r g e bandage. Except f o r the the time i n v o l v e d i n h i s t r i p 
t o t h e emergency room, c l a i m a n t l o s t no time f r o m work. Claimant 
d i d not complete Form 801 u n t i l February 24, 1982. On March 16, 
1982 SAIF accepted the c l a i m as one f o r a n o n d i s a b l i n g i n j u r y . 
There was no f u r t h e r a c t i o n on the c l a i m u n t i l c l a i m a n t requested 
a h e a r i n g on the e x t e n t o f scheduled permanent d i s a b i l i t y , on 
December 6, 1983. 

The major i s s u e presented by t h i s case was s q u a r e l y faced i n 
Garland Combs, 37 Van N a t t a 756 ( 1 9 8 5 ) , and Deborah L. Greene, 37 
Van N a t t a 575 (1985). Combs and Greene both i n v o l v e d i n j u r i e s 
o r i g i n a l l y c l a s s i f i e d as n o n d i s a b l i n g . I n both cases we h e l d t h a t 
ORS 656.262(12) r e q u i r e d t h a t , i n o r d e r t o o b t a i n f u r t h e r 
compensation more than one year a f t e r i n i t i a l c l a i m acceptance, 
the c l a i m a n t s were r e q u i r e d t o prove a worsening o f c o n d i t i o n s 
under the a g g r a v a t i o n s t a t u t e , ORS 656 .273 (4) (b) . We wefTt f u r t h e r 
i n Combs t o h o l d t h a t ORS 656.268(3) i s p e r m i s s i v e and does not 
r e q u i r e i n s u r e r s t o f o r m a l l y c l o s e n o n d i s a b l i n g i n j u r y c l a i m s . 
A l t h o u g h i t may be argued i n t h i s case t h a t c l a i m a n t ' s i n j u r y was 
never n o n d i s a b l i n g , we conclude t h a t the one year a f f o r d e d by ORS 
656.262(12) i n which t o c o r r e c t such an e r r o r , i f e r r o r i t was, i s 
a l l t h a t i s contemplated by the s t a t u t e and i s adequate. On de 
novo r e v i e w o f the evidence, we f i n d t h a t c l a i m a n t has not proved 
t h a t h i s c o n d i t i o n worsened si n c e c l a i m acceptance. 

The evidence f u r t h e r e s t a b l i s h e s t h a t c l a i m a n t never l e f t 
work on account o f h i s i n j u r y . He i s , t h e r e f o r e , not e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s as " i n t e r i m compensation." Bono v. 
SAIF, 298 Or 4-05 (1984). F i n a l l y , we f i n d no conduct w a r r a n t i n g a 
p e n a l t y or i n s u r e r - p a i d a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r dated June 14, 1984 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . Those p o r t i o n s o f the Referee's o r d e r t h a t 
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awarded a p e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o c l o s e c l a i m a n t ' s 
c l a i m and awarded " i n t e r i m compensation" are r e v e r s e d . The 
remainder o f the Referee's o r d e r i s a f f i r m e d . 

DELWIN A. DOUGHTY, Cl a i m a n t WCB 83-09598 
B i s c h o f f & St r o o b a n d , Claimant's A t t o r n e y s A u g u s t ' 1 , 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s reuiew o f Referee F o s t e r ' s 
o r d e r which awarded c l a i m a n t : ( 1) a d d i t i o n a l temporary d i s a b i l i t y 
f r o m t h a t awarded by an August 26, 1983 D e t e r m i n a t i o n Order; and 
(2) an a d d i t i o n a l 5.2% (7.75°) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o f h i s l e f t l e g ( k n e e ) , whereas the afo r e m e n t i o n e d 
D e t e r m i n a t i o n Order had awarded him 25% (37.5°). On r e v i e w , SAIF 
contends t h a t a p r i o r s t i p u l a t i o n prevented c l a i m a n t f r o m r a i s i n g 
the temporary d i s a b i l i t y i s s u e and t h a t c l a i m a n t ' s permanent 
d i s a b i l i t y award i s e x c e s s i v e . 

On May 28, 1985 we remanded t h i s m a t t e r t o the Referee t o 
determine the e f f e c t , i f any, the i n c l u s i o n o f some o m i t t e d 
e x h i b i t s i n t o t h e r e c o r d had upon h i s o r i g i n a l o r d e r . On June 11, 
1985 the Referee advised the Board t h a t he had co n s i d e r e d the 
e x h i b i t s i n r e a c h i n g h i s o r i g i n a l d e c i s i o n , b u t t h a t t h e e x h i b i t s 
had a p p a r e n t l y been misplaced p r i o r t o r e a c h i n g t he Board. The 
Referee f u r t h e r a d v i s e d the Board t h a t he r e a f f i r m e d h i s p r e v i o u s 
o r d e r and t h a t t h e p a r t i e s agreed t h a t the Board should proceed 
w i t h i t s r e v i e w . 

F o l l o w i n g our de novo r e v i e w o f the r e c o r d , we a f f i r m t h e 
or d e r o f the Referee w i t h the f o l l o w i n g comment con c e r n i n g the 
e x t e n t o f d i s a b i l i t y i s s u e . Claimant a s s e r t s t h a t t h e Referee 
doubled c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r a l e f t 
knee i n j u r y f r o m 25% t o 50%. Although we r e c i t e d t h i s a s s e r t i o n 
i n our p r e v i o u s Order on Review (Remanding), c l a i m a n t ' s a s s e r t i o n 
i s i n c o r r e c t . The Referee c l e a r l y concluded t h a t " c l a i m a n t i s 
gr a n t e d a t o t a l o f 7.75 degrees a d d i t i o n a l permanent p a r t i a l 
d i s a b i l i t y " which i s " i n a d d i t i o n t o a l l p r e v i o u s awards r e c e i v e d 
by c l a i m a n t . " 

The Referee s t a t e s t h a t c l a i m a n t has e s t a b l i s h e d 50% l e f t l e g 
permanent d i s a b i l i t y . However, the Referee goes on t o conclude 
t h a t t h i s f i g u r e r e p r e s e n t s t he t o t a l d i s a b i l i t y f o r the e n t i r e 
l e f t - l e g . T h e r e f o r e , t he Referee's c o n c l u s i o n encompasses not 
on l y c l a i m a n t ' s l e f t knee d i s a b i l i t y , but h i s l e f t f o o t d i s a b i l i t y 
as w e l l . The l e f t f o o t d i s a b i l i t y p e r t a i n s t o a May 1981 l e f t 
a n k l e i n j u r y f o r which SAIF was not r e s p o n s i b l e . Claimant has 
r e c e i v e d a t o t a l o f 25% (33.75°) scheduled permanent d i s a b i l i t y 
f o r t h i s l e f t f o o t ( a n k l e ) i n j u r y . 

F i n d i n g t h a t c l a i m a n t had a l r e a d y r e c e i v e d 71.25° f o r h i s 
l e f t l e g i n j u r i e s (37.5° f o r h i s l e f t knee and 33.75° f o r h i s l e f t 
foot), the Referee h e l d t h a t c l a i m a n t was e n t i t l e d t o an 
a d d i t i o n a l permanent d i s a b i l i t y award o f 7.75°. Thus, r a t h e r than 
d o u b l i n g c l a i m a n t ' s p r e v i o u s l e f t l e g (knee) d i s a b i l i t y award, the 
Referee i n c r e a s e d t h e p r e v i o u s 37.5° award by 7.75°, g i v i n g 
c l a i m a n t a t o t a l scheduled permanent d i s a b i l i t y award f o r h i s l e f t 
l e g (knee) i n j u r y o f 45.25°. 
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ORDER 

The Referee's o r d e r s dated September 25, 1984 and June 11, 
1985 are a f f i r m e d . Claimant's a t t o r n e y i s awarded $550 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

JACOB FUCHS, Cla i m a n t WCB 84-07072 
B r i a n R. Whitehead, C l a i m a n t ' s A t t o r n e y August 1 , 1985 
Michael B. Dye, A t t o r n e y Order on Review 
Schwabe, e t a l . , Defense A t t o r n e y 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer requests review of that p o r t i o n of 
Referee N i c h o l s ' order that s e t a s i d e the employer's d e n i a l of 
claimant's c l a i m for c a r p a l tunnel syndrome. On review the 
employer argues that claimant has f a i l e d to e s t a b l i s h the 
compensability of h i s c o n d i t i o n . We agree with the employer and 
r e v e r s e . 

Claimant i s a warehouseman. He suf f e r e d minor bumping 
i n j u r i e s to h i s r i g h t hand i n 1980 and 1982. Both i n j u r i e s 
r e s o l v e d without d i s a b i l i t y . Claimant t e s t i f i e d that he incurred 
a t h i r d i n j u r y i n 1983, but the employer's records show no 
evidence of i t . 

I n J u l y of 1983 claimant was seen by orthopedist Dr. Mayhall 
for i n c r e a s e d r i g h t hand symptoms. P r i o r to t h i s onset of 
symptoms, claimant's warehouse job had changed from a p o s i t i o n i n 
the loading area to one i n r e c e i v i n g . Dr. Mayhall suspected the 
presence of c a r p a l tunnel syndrome at the time of claimant's 
i n i t i a l v i s i t , and the diagnosis was confirmed i n February of 
1984. Dr. Mayhall opined that claimant's condition was probably 
r e l a t e d to h i s job. 

The employer then sent claimant to Dr. Nathan for an 
independent medical examination. Dr. Nathan examined both 
claimant and a d e s c r i p t i o n of claimant's warehouseman job sent 
along by an employer r e p r e s e n t a t i v e . I t was Dr. Nathan's 
c o n c l u s i o n that claimant indeed showed signs of c a r p a l tunnel, but 
that i t was unrelated to h i s work. A f t e r reviewing claimant's job 
d e s c r i p t i o n , Dr. Nathan f e l t that the job did not involve the type 
of w r i s t motion that p r e c i p i t a t e s median nerve compression. 

Dr. Nathan's report and claimant's job d e s c r i p t i o n were sent 
to Dr. Mayhall. A f t e r reviewing both, Dr. Mayhall sta-feed that i t 
was " e n t i r e l y p o s s i b l e " that claimant's change of jobs 
p r e c i p i t a t e d the onset of c a r p a l tunnel symptoms. He f u r t h e r 
i n d i c a t e d , however, that he could not say with a "high degree of 
medical p r o b a b i l i t y " that there was a r e l a t i o n s h i p between 
claimant's work and the onset of symptoms. Based on Dr. Nathan's 
report and the follow-up response of Dr. Mayhall, the employer 
iss u e d i t s d e n i a l on May 11, 1984. 

Claimant's attorney contacted Dr. Mayhall seeking a 
c l a r i f i c a t i o n of h i s r e p o r t . Dr. Mayhall then issued another 
report i n which he s t a t e d that claimant's work was the major 
c o n t r i b u t i n g cause of the c a r p a l tunnel c o n d i t i o n . T h i s report, 
however, a l s o contained the following: "He [ c l a i m a n t ] r e p o r t s to 
me that he did a l o t of l i f t i n g and moving of boxes or c r a t e s that 
weighed 240 [ l b s ] apiece." I n f a c t , claimant was required to l i f t 
o b j e c t s weighing only three to 50 pounds, and much of the h e a v i e r 
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l i f t i n g was done with a f o r k l i f t . Claimant h i m s e l f t e s t i f i e d that 
Dr. Mayhall's statement regarding the weight of o b j e c t s l i f t e d on 
the job was i n e r r o r . 

A f t e r r e c e i v i n g a copy of Dr. Mayhall's report, the employer 
contacted him and presented him with the c o r r e c t f a c t s regarding 
the weights l i f t e d and claimant's job d e s c r i p t i o n . Dr. Mayhall 
refused to comment on the new information, however, s t a t i n g : 
" . . . I cannot comment nor am I able to evaluate the information 
that you have given me as i t i s not a s t a t i s t i c a l study and 
c e r t a i n l y doesn't r e l a t e to the medical h i s t o r y of the p a t i e n t 
that we have d i s c u s s e d . " Dr. Mayhall then adhered to h i s p r i o r 
statement regarding causation, and a l s o apparently adhered to the 
p r i o r h i s t o r y given him. 

Seeking f u r t h e r c l a r i f i c a t i o n , the employer then showed Dr. 
Mayhall a videotape of the job a c t i v i t i e s done by claimant, both 
i n the loading and r e c e i v i n g a r e a s . The tape revealed that most 
of the work i s done with a f o r k l i f t , although there i s some 
handstacking done of the various items i n the warehouse. Very 
l i t t l e of the o v e r a l l a c t i v i t y , however, in v o l v e s the a c t u a l 
f l e x i o n and extension of the w r i s t . 

A f t e r reviewing the videotape, Dr. Mayhall is s u e d a 
November 26, 1984 report i n which he s t a t e d : 

" F i r s t , I would comment that i t i s 
h y p o t h e t i c a l l y p o s s i b l e for someone to 
develop c a r p a l tunnel syndrome doing the 
type of p h y s i c a l a c t i v i t y that you have 
de s c r i b e d . D r i v i n g a l i f t truck and 
operating i t s c o n t r o l s could do t h i s as 
w e l l as the l i f t i n g . However, I f i n d i t 
q u i t e s i g n i f i c a n t that you have not had any^-
case s on record of the development of 
c a r p a l tunnel d i s e a s e as an i n d u s t r i a l or 
occupational d i s e a s e or as an occupational 
i n j u r y . Therefore, although I would f i n d 
i t p o s s i b l e that someone could develop 
c a r p a l tunnel from the a c t i v i t i e s of 
l i f t i n g and d r i v i n g t r u c k s , I would not say 
that i t i s h i g h l y probable that any one 
s p e c i f i c emplyee [ s i c ] would get c a r p a l 
tunnel from that s i t u a t i o n . *** " 

Dr. Mayhall f u r t h e r s t a t e d that for claimant's symptoms to be 
r e l a t e d to h i s work, the h i s t o r y "would have to be r e l a t i v e l y 
c l e a r c u t . That i s , a d i r e c t temporal r e l a t i o n s h i p between the 
development of symptoms, p o s s i b l y i n c i t i n g events such as loading 
boxes, cartons or c r a t e s and an e x c e s s i v e number of times a day or 
an e x c e s s i v e number of hours per day such as i n the overtime 
s i t u a t i o n . " 

The record i n t h i s case does not suggest that claimant l i f t e d 
o b j e c t s an " e x c e s s i v e number of times a day or an e x c e s s i v e number 
of hours per day." Claimant worked 7.5 hour s h i f t s , and the 
videotape r e v e a l s that much of the l i f t i n g was done by a 
f o r k l i f t . The Referee, however, found the claim compensable. She 
was impressed that Dr. Mayhall adhered to h i s c a u s a t i o n opinion 
even a f t e r being presented with new and more accurate f a c t s 
regarding claimant's job a c t i v i t i e s . The Referee f a i l e d to note, 
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however, that Dr. Mayhali e s s e n t i a l l y refused to consider the new 
f a c t s presented when adhering to h i s p r i o r opinion. She a l s o 
f a i l e d to note that when Dr. Mayhali was shown the videotape of 
claimant's job s i t e , he appeared to back away from h i s p r i o r 
opinion somewhat and to phrase h i s causation a n a l y s i s i n terms of 
" p o s s i b i l i t y " r a t h e r than " p r o b a b i l i t y . " 

Carpal tunnel syndrome presents a s u f f i c i e n t l y complex 
medical question to r e q u i r e competent medical evidence on the 
i s s u e of c a u s a t i o n . I f the medical evidence demonstrates the mere 
p o s s i b i l i t y of a connection between claimant's work and h i s 
c o n d i t i o n , r a t h e r than a p r o b a b i l i t y , the evidence i s i n s u f f i c i e n t 
to s u s t a i n claimant's burden of proof. Gormley v. SAIF, 52 Or App 
1055, 1060 (1981); Herbert E. Richards, 36 Van Natta 791, 796 
(1984). We i n t e r p r e t the medical evidence i n the present case to 
suggest a mere p o s s i b l e connection between claimant's work and h i s 
c a r p a l tunnel c o n d i t i o n . We view Dr. Mayhali's opinions, when 
read as a whole, to be based on what he b e l i e v e d to be a temporal 
connection between claimant's work and the onset of symptoms. As 
a general r u l e , a temporal connection alone i s not enough to 
e s t a b l i s h medical c a u s a t i o n . Edwards v. SAIF, 30 Or App 21 
(1977). We b e l i e v e t h i s to be p a r t i c u l a r l y true i n the present 
case, i n which at l e a s t some of the f a c t s r e l i e d upon by Dr. 
Mayhali i n h i s e a r l y opinions were erroneous. 

Claimant has f a i l e d to prove the compensability of h i s 
c l a i m . The Referee's order as i t p e r t a i n s to compensability must, 
there f o r e , be r e v e r s e d . 

ORDER 

That p o r t i o n of the Referee's order dated January 9, 1985 
that s e t a s i d e the SAIF Corporation's d e n i a l i s reversed. SAIF's 
d e n i a l i s r e i n s t a t e d . The remainder of the order i s affirmed. 

CARY D. GENTRY, Clai m a n t WCB 84-08947 
Cash P e r r i n e , C l a i mant's A t t o r n e y August 1 , 1985 
R o b e r t s , e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer requests, and claimant 
c r o s s - r e q u e s t s , review of Referee Nichols' order which s e t a s i d e 
the employer's aggravation claim d e n i a l and d e c l i n e d to impose a 
penalty/attorney's fee for unreasonable d e n i a l and/or unreasonable 
r e f u s a l to provide claims information. 

On our de novo review, we fi n d that claimant has f a i l e d to 
e s t a b l i s h the compensability of h i s aggravation c l a i m by a 
preponderance of the p e r s u a s i v e evidence. Therefore, we r e v e r s e 
the r e l e v a n t portions of the Referee's order and r e i n s t a t e the 
employer's d e n i a l . On the penalty/attorney's fee i s s u e r a i s e d by 
claimant, we a f f i r m . 

Claimant sustained a l e f t shoulder i n j u r y i n August of 1983 
while p u l l i n g veneer i n the employer's m i l l . A r o t a t o r c u f f 
i n j u r y was diagnosed. Claimant f i l e d a claim, which was accepted, 
and b e n e f i t s were paid, claimant had surgery by Dr. C a r r o l l i n 
September of 1983. Claimant returned to work the f i r s t week of 
December 1983 with r e s t r i c t i o n s of no l i f t i n g over 20 pounds and 
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no work above the shoulders. I n e a r l y March he was r e l e a s e d to 
f u l l duty. Dr. C a r r o l l considered claimant's c o n d i t i o n s t a t i o n a r y 
and reported that claimant had l i n g e r i n g subacromial b u r s i t i s , 
which l e f t him with a mild d i s a b i l i t y . He suggested that claimant 
avoid working for long periods with h i s arms elevated above h i s 
shoulders. The c l a i m was c l o s e d by Determination Order dated 
June 7, 1984, with an award for temporary t o t a l d i s a b i l i t y and 32° 
for 10% unscheduled d i s a b i l i t y for i n j u r y to the l e f t shoulder. 

Claimant was able to perform h i s r e g u l a r job d u t i e s . He 
t e s t i f i e d that he experienced pain i n doing so, however. There 
was a general l a y o f f at the employer's p l a n t beginning on June 27, 
1984. Claimant returned to work on J u l y 9 and worked only one 
day. The following day h i s wife c a l l e d i n and reported t h a t 
claimant was experiencing stomach problems or f l u symptoms such as 
nauseau and vomiting. Claimant never returned to work. On 
J u l y 18, 1984, claimant reported to Dr. C a r r o l l with a great d e a l 
of pain i n h i s shoulder. Dr. C a r r o l l ' s c h a r t note of t h a t date 
i n d i c a t e s that claimant had a good deal of audible popping and 
snapping i n the l e f t shoulder. Dr. C a r r o l l ' s note comments, 
"[Claimant] seems to have r e a l l y l o s t a l o t of ground and 
genuinely i s having q u i t e a b i t of problem." Dr. C a r r o l l 
recommended that claimant stop working and begin a course of 
p h y s i c a l therapy. He a l s o i n d i c a t e d , "He i s probably going to 
have to s t a y out of work." 

A copy of t h i s c h a r t note was provided to the employer's 
a d j u s t i n g company and was r e c e i v e d August 10, 1984. On August 16, 
1984 claimant's aggravation claim was denied on the ground that, 
»* * * [ i ] t does not appear your c o n d i t i o n was worsened by or 
arose out of and i n the course of your employment, e i t h e r by 
accident or occupational d i s e a s e , w i t h i n the meaning of the Oregon 
Workers' Compensation Law." 

At the hearing the employer o f f e r e d two documents which 
claimant found o b j e c t i o n a b l e . These documents appear i n the 
record as E x h i b i t s 6A and 8. A f t e r claimant objected to admission 
of these p r o f f e r e d e x h i b i t s , the employer withdrew the o f f e r . 
These documents, ther e f o r e , were not admitted to the e v i d e n t i a r y 
record. I t appears from our reading of the Referee's order, 
however, that she considered these documents as p a r t of the 
record. When claimant f i l e d h i s c r o s s - r e q u e s t for review, he 
s p e c i f i c a l l y designated as an i s s u e the p r o p r i e t y of the Referee's 
apparent r e l i a n c e upon these documents. We conclude that these 
documents were not admitted as e x h i b i t s by the Referee, and we, 
therefore, have not considered them i n our review. 

The Referee apparently had some r e s e r v a t i o n s about claimant's 
v e r a c i t y , as i n d i c a t e d by her comment that she viewed claimant's 
testimony "with c a u t i o n . " We share those same concerns i n view of 
i n t e r n a l i n c o n s i s t e n c i e s i n claimant's testimony and d i f f e r e n c e s 
between h i s testimony and that of other w i t n e s s e s . I n additon, we 
b e l i e v e the employer s u c c e s s f u l l y impeached claimant, although 
only on c o l l a t e r a l matters such as claimant's p r e v a r i c a t i o n on h i s 
employment a p p l i c a t i o n . We might agree with the Referee that the 
u n r e l i a b i l i t y of claimant's testimony i s not detrimental to h i s 
case i f we were able to f i n d some persu a s i v e medical evidence 
e s t a b l i s h i n g the r e q u i s i t e c a u s a l connection between claimant's 
o r i g i n a l i n d u s t r i a l i n j u r y and h i s worsened c o n d i t i o n . Finding 
none, however, we must conclude that claimant f a i l e d to s a t i s f y 



The employer's theory of defense to the compensability of 
t h i s aggravation c l a i m i s that, during the l a y o f f i n l&te 
J u n e / e a r l y J u l y of 1974, claimant somehow r e i n j u r e d h i s shoulder 
by.jriding, moving or l i f t i n g a heavy motorcycle. The employer has 
not e s t a b l i s h e d that such an i n c i d e n t a c t u a l l y occurred or tha t , 
i f i t did, i t c o n s t i t u t e d an intervening, superseding i n j u r y so as 
to r e l i e v e the employer of r e s p o n s i b i l i t y for claimant's c u r r e n t 
shoulder c o n d i t i o n . The burden of proof, however, does not l i e 
with the employer. I t i s claimant's burden to prove that h i s 
o r i g i n a l i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause of h i s c u r r e n t 
shoulder c o n d i t i o n . Grable v. Weyerhaeuser Co., 291 Or 387, 
400-401 (1981). Such a fi n d i n g of medical c a u s a t i o n - g e n e r a l l y 
r e q u i r e s competent medical evidence. William C. Myers, 36 Van 
Natta 851, 855 (1984). But see G i l b e r t v. SAIF, 63 Or App 320 
(1983) (court found that a l l c i r c u m s t a n t i a l evidence i n d i c a t e d 
c laimant's 1981 condition r e s u l t e d from 1977 compensable i n j u r y 
and there was nothing to suggest an a l t e r n a t i v e cause for 
claimant's c o m p l a i n t s ) . 

The only medical opinion i n the record i s from Dr. C a r r o l l . 
Although claimant requested Dr. C a r r o l l ' s opinion concerning the 
p o s s i b i l i t y that claimant's o r i g i n a l i n j u r y m a t e r i a l l y contributed 
to h i s worsened shoulder condition, Dr. C a r r o l l never answered 
t h i s question. Instead, Dr. C a r r o l l s t a t e d that i t was 
"conceivable that the r e p e t i t i v e type of work that [ c l a i m a n t ] was 
doing i s the cause for t h i s problem." T h i s does not support an 
aggravation c l a i m . I t would lend support to a new c l a i m for a new 
i n d u s t r i a l exposure based upon protr a c t e d work a c t i v i t y , a cl a i m 
i n the nature of one for an occupational d i s e a s e . Standing alone, 
however, t h i s statement does not support the compensability of 
such a c l a i m . Dr. C a r r o l l a l s o reported, " I t i s a l s o p o s s i b l e 
that some outside f a c t o r s , as suspected by h i s employer, could be 
involved, although the p a t i e n t denies t h i s vehemently." I n 
add i t i o n , Dr. C a r r o l l mentioned the p o s s i b i l i t y that some 
undiscovered element could be c o n t r i b u t i n g to claimant's c u r r e n t 
shoulder problem. 

Considering claimant's questionable c r e d i b i l i t y , the absence 
of any pe r s u a s i v e statement of medical causation between 
claimant's o r i g i n a l i n j u r y and h i s worsened shoulder condition, 
and the evidence suggesting a t l e a s t the p o s s i b i l i t y of another 
explanation for claimant's current condition, we f i n d that the 
employer's d e n i a l must be upheld. 

As to claimant's request for p e n a l t i e s and attorney fees, our 
conc l u s i o n that the employer's d e n i a l must be upheld d i c t a t e s the 
con c l u s i o n that the d e n i a l was not unreasonable. As to the other 
b a s i s for p e n a l t i e s / a t t o r n e y fees, the employer's a l l e g e d l y 
unreasonable f a i l u r e or r e f u s a l to provide requested claims 
information, we f i n d that the Referee c o r r e c t l y concluded that a 
penalty/attorney's fee i s not warranted by the evidence of record. 

Claimant r a i s e d an i s s u e , i n the a l t e r n a t i v e to the 
aggravation i s s u e , concerning the permanent d i s a b i l i t y awarded by 
the Determination Order dated June 7, 1984. Because the Referee 
found the aggravation claim compensable and remanded i t for 
acceptance and processing, she did not address the extent i s s u e . 
Since we f i n d the aggravation claim i s not compensable,- the extent 
i s s u e i s r i p e for determination. There i s s u f f i c i e n t evidence i n 
the record to evaluate claimant's permanent d i s a b i l i t y on our de 
novo review. -1027-



Claimant was 32 years old at the time of h e a r i n g . He has a 
formal eighth grade education; however, when he was i n the 
m i l i t a r y s e r v i c e he obtained h i s GED. When Dr. C a r r o l l found 
claimant's c o n d i t i o n s t a t i o n a r y on March 9, 1984, he i n d i c a t e d 
that claimant had "a mild d i s a b i l i t y " of the r i g h t shoulder as a 
r e s u l t of l i n g e r i n g , c hronic subacromial b u r s i t i s . P r i o r to 
working for t h i s employer, claimant worked as a ranch hand, which 
included t r a c t o r d r i v i n g ; he did upholstery work on c a r s , boats, 
planes and f u r n i t u r e ; he was a p l a n t operator a t a k i t t y l i t t e r 
p l a n t , during which time he supervised other workers; he i s , or 
has been, a musician p l a y i n g the g u i t a r ; and he has performed 
other v a r i o u s types of manual la b o r . Claimant t e s t i f i e d t h a t he 
would be unable to perform some of these occupations as a r e s u l t 
of l i m i t a t i o n s caused by h i s shoulder p a i n . 

Dr. C a r r o l l r e l e a s e d claimant to r e t u r n to " f u l l duty" on or 
about March 9, 1984, although he advised that claimant avoid 
working for long periods with h i s arms elevated above h i s 
shoulders. Claimant, i n f a c t , returned to h i s r e g u l a r work for 
the employer, and continued to s u c c e s s f u l l y perform i n t h i s 
c a p a c i t y for w e l l over three months before the general l a y o f f i n 
June of 1984. 

Considering t h i s evidence i n l i g h t of the g u i d e l i n e s for 
e v a l u a t i n g unscheduled d i s a b i l i t y , OAR 436-65-600 et seq., we f i n d 
t h a t the Determination Order award of 32° for 10% unscheduled 
d i s a b i l i t y for i n j u r y to the l e f t shoulder adequately compensates 
claimant for the l o s s of earning c a p a c i t y a t t r i b u t a b l e to t h i s 
i n d u s t r i a l i n j u r y . Therefore, we a f f i r m the Determination Order. 

ORDER 
The Referee's order dated January 21, 1985 i s reversed i n 

parjt. That p o r t i o n of the order which s e t a s i d e the employer's 
aggravation c l a i m d e n i a l i s reversed, and that d e n i a l , dated 
August 16, 1984, i s r e i n s t a t e d and affirmed. The remainder of the 
Referee's order i s affirmed. The Determination Order dated 
June 7, 1984, which awarded 32° for 10% unscheduled d i s a b i l i t y for 
i n j u r y to claimant's l e f t shoulder, i s affirmed. 

JOHNNIE E. JONES, Cl a i m a n t WCB 83-09077 
D o b l i e & McSwain, Cl a i m a n t ' s A t t o r n e y s August 1 , 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant requests review of Referee Knapp's order which 
affirmed the SAIF Corporation's d e n i a l s of compensability of 1983 
medical s e r v i c e s f o r a condition found not m a t e r i a l l y r e l a t e d to 
his 1971 i n d u s t r i a l i n j u r y . Claimant contends i n the a l t e r n a t i v e 
that the Board should hold that these medical s e r v i c e s are 
compensably r e l a t e d to h i s 1974 i n d u s t r i a l i n j u r y . Claimant a l s o 
contends that a penalty and attorney's fee should be awarded for 
SAIF's a l l e g e d l y unreasonable delay i n f u r n i s h i n g him copies of 
medical records and other documentation r e l a t i n g to the 1974 
claim. The SAIF Corporation cross-requests review of that portion 
of the Referee's order f i n d i n g that he was without j u r i s d i c t i o n to 
determine whether claimant's 1983 medical care was r e l a t e d to h i s 
1974 i n d u s t r i a l i n j u r y . SAIF contends that claimant's current 
condition i s not r e l a t e d to the 1971 or 1974 i n j u r i e s . 
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Claimant has s e p a r a t e l y requested t h a t the Board e x e r c i s e i t s 
own motion j u r i s d i c t i o n pursuant t o ORS 656.278 and reopen h i s 
1971 and 1974 c l a i m s . Those m a t t e r s , 83-0284M and 85-0027M, are 
decided by separate o r d e r t h i s date. 

We f i r s t address the j u r i s d i c t i o n a l m a t t e r . The i s s u e of the 
p o s s i b l e r e l a t i o n s h i p of c l a i m a n t ' s 1983 medical s e r v i c e s t o h i s 
1974 i n j u r i e s was f i r s t r a i s e d b e f o r e the Referee i n the c l o s i n g 
arguments. Both p a r t i e s agree t h a t the r e c o r d has been f u l l y 
developed on t h a t i s s u e . SAIF has waived n o t i c e t o the 1974 
employer. Both p a r t i e s want the i s s u e r e s o l v e d i n t h i s proceeding. 

The Referee d e c l i n e d t o r u l e , h o l d i n g t h a t j u r i s d i c t i o n 
cannot be i n i t i a t e d by the p a r t i e s ' consent, c i t i n g JoAnne E. 
R u s s e l l , 35 Van N a t t a 821, a f f ' d on r e c o n s i d e r a t i o n , 35 Van N a t t a 
1082 (1983). R u s s e l l , however, t u r n e d not on a c o n s t r u c t i o n o f 
our s t a t u t o r y j u r i s d i c t i o n but r a t h e r on concerns o f p r o c e d u r a l 
f a i r n e s s . The Board held t h a t the Referee e r r e d i n d e c i d i n g 
whether Ms. R u s s e l l ' s c l a i m was prematurely closed when the s o l e 
i s s u e presented and l i t i g a t e d a t h e a r i n g was e x t e n t o f permanent 
d i s a b i l i t y . See a l s o Dortha L o r r a i n e O y l e r , 34 Van Natta-' 1128 
(1982). I n Donald A. Hacker, 37 Van N a t t a 706 (1985), the Board 
re c o g n i z e d i t s a u t h o r i t y t o reach issues not r a i s e d by the 
p a r t i e s , but h e l d t h a t fundamental f a i r n e s s d i c t a t e s t h a t the 
p a r t i e s have a reasonable o p p o r t u n i t y t o p r e s e n t evidence on an 
i s s u e b e f o r e i t i s decided. Here the p a r t i c u l a r i s s u e i n q u e s t i o n 
has been r a i s e d by both p a r t i e s , and they concede t h a t the r e c o r d 
i s adequately developed. 

The Workers' Compensation Law was enacted based i n p a r t on a 
f i n d i n g t h a t the common law method of compensating i n j u r e d workers 
i n v o l v e d long and c o s t l y l i t i g a t i o n w i t h o u t commensurate b e n e f i t , 
and w i t h an o b j e c t i v e o f p r o v i d i n g a f a i r and j u s t system f o r the 
d e l i v e r y of medical and f i n a n c i a l b e n e f i t s t o i n j u r e d workers t h a t 
reduces l i t i g a t i o n t o the g r e a t e s t e x t e n t p r a c t i c a b l e . ORS 
656.012. C o n s i s t e n t w i t h t h a t o b j e c t i v e , we f i n d i t a p p r o p r i a t e 
t o c o n s i d e r whether c l a i m a n t ' s 1983 medical s e r v i c e s are 
m a t e r i a l l y r e l a t e d t o h i s 1974 i n j u r i e s . 

The Board adopts the Referee's f i n d i n g s o f f a c t as i t s own. 
On de novo re v i e w of the r e c o r d we h o l d t h a t the evidence, viewed 
as a whole, does not preponderate i n f a v o r o f a f i n d i n g t h a t 
c l a i m a n t ' s 1983 medical s e r v i c e s are m a t e r i a l l y r e l a t e d t o e i t h e r 
h i s 1971 or 1974 i n j u r i e s . 

F i n a l l y , c l a i m a n t contends t h a t a p e n a l t y and a t t o r n e y ' s f e e 
should be awarded f o r a l l e g e d unreasonable delay i n f u r n i s h i n g 
copies o f medical records and o t h e r documentation r e l a t i n g t o h i s 
1974 c l a i m . Because we hold t h a t no compensation i s due c l a i m a n t , 
n e i t h e r a p e n a l t y nor a s s o c i a t e d a t t o r n e y fee can be awarded. See 
EBI Companies v. Thomas, 66 Or App 105 (1983); Mary J. Spontak, 37 
Van N a t t a 230 (1985). Hence we do not c o n s i d e r whether SAIF's 
conduct was, i n f a c t , unreasonable. 

ORDER 

The Referee's o r d e r dated December 6, 1984 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . That p o r t i o n of the Referee's order 
u p h o l d i n g SAIF's September 26, 1983 and March 30, 1984 d e n i a l s i s 
a f f i r m e d . Claimant's 1983 medical s e r v i c e s are h e l d not t o be 
compensably r e l a t e d t o h i s 1974 i n d u s t r i a l i n j u r i e s . 
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SHERRY A. McLEAN, C l a i m a n t WCB 84-09943 
McNutt, e t a l . , C l a i m a n t ' s A t t o r n e y s August 1 , 1985 ' 
Foss, W h i t t y & Roess, Defense A t t o r n e y s Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Leahy's order t h a t : (1) 
h e l d claimant's optometrist's b i l l to be not compensable; and (2) 
denied claimant's request for p e n a l t i e s and attorney's fees for 
the i n s u r e r ' s f a i l u r e to accept or deny the optometrist's b i l l 
w i t h i n 60 days of i t s r e c e i p t . The i s s u e s on review are the 
compensability of medical s e r v i c e s and p e n a l t i e s and attorney 
f e e s . I n a d d i t i o n , claimant p r o t e s t s c e r t a i n a c t i o n s taken by the 
Referee following the hearing. 

Claimant was a " f i s h s c r aper" at the employer's Charleston, 
Oregon p l a n t . On August 20, 1984 she had a spontaneous black out 
s p e l l . The cause of the black out has never been determined, 
although the medical evidence appears to a t t r i b u t e i t to causes 
unrelated to claimant's work. I n the process of f a l l i n g , claimant 
i n c u r r e d a c e r v i c a l s t r a i n that r e s u l t e d i n l e f t s i d e neck and 
shoulder p a i n . The i n s u r e r denied r e s p o n s i b i l i t y for claimant's 
f a i n t i n g s p e l l , but accepted her c e r v i c a l s t r a i n c o n d i t i o n . The 
Referee found the f a i n t i n g s p e l l to be not compensable, and that 
r u l i n g has not been appealed. 

What has been appealed i s the Referee's holding with regard 
to optometrist's s e r v i c e s that claimant a s s e r t s are r e l a t e d to her 
accepted c e r v i c a l c o n d i t i o n . The Referee held that claimant had 
f a i l e d to prove the required c a u s a l connection between her i n j u r y 
and her subsequent need for c o r r e c t i v e l e n s e s . We agree. 

Sometime a f t e r her i n i t i a l f a i n t i n g s p e l l , claimant v i s i t e d 
optometrist Dr. Haylor, complaining of headaches. Dr. Haylor 
diagnosed myopia and p r e s c r i b e d c o r r e c t i v e l e n s e s . L a t e r , when 
asked by claimant's attorney of the p o s s i b l e r e l a t i o n s h i p between 
claimant's c e r v i c a l i n j u r y and her need for the l e n s e s , Dr. Haylor 
reported: ". . . i t i s p o s s i b l e and probable that the disturbance 
of c e r v i c a l vertebrae could induce or i n c r e a s e the s e v e r i t y of her 
v i s u a l problems." (Emphasis added.) The problem with Dr. 
Haylor's report i s that i t i s based on a supposed "disturbance" of 
the c e r v i c a l vertebrae that has never been shown to e x i s t . The 
accepted c o n d i t i o n i s a " c e r v i c a l s t r a i n " and no p h y s i c i a n has 
ever suggested that claimant's c e r v i c a l vertebrae are involved. 
Dr. Haylor's opinion i s not p e r s u a s i v e . 

With regard to p e n a l t i e s and attorney fees, claimant 
submitted a request for payment of Dr. Haylor's b i l l i n g s to the 
i n s u r e r on November 27, 1984. At the time of the February 14, 
1985 hearing, the i n s u r e r had not paid, accepted or denied the 
b i l l i n g s . A ;physician's b i l l i n g i s a claim, which must be 
accepted or denied w i t h i n 60 days of i t s r e c e i p t once the o r i g i n a l 
c l a i m has been accepted. B i l l y J . Eubanks, 35 Van Natta 131 
(1983). F a i l u r e to make timely payment s u b j e c t s the i n s u r e r to 
p e n a l t i e s and attorney's fees, ORS 656.262(10); 656.382, but only 
i f there i s compensation due upon which to c a l c u l a t e a p e n a l t y . 
EBI Companies v. Thomas, 66 Or App 105 (1983); Mary J . Spontak, 37 
Van Natta 230 (1985) . Because claimant's optometrist's s e r v i c e s 
are not compensable, there i s no compensation due. Therefore, no 
penalty can be a s s e s s e d . -1030-



The remaining i s s u e i n v o l v e s the Referee's handling of the 
hear i n g . At the conclusion of the hearing, both p a r t i e s gave o r a l 
c l o s i n g arguments. During the i n s u r e r ' s c l o s i n g , a request was 
made to leave the record open so that the i n s u r e r could generate a 
medical report regarding claimant's myopia co n d i t i o n . The Referee 
agreed to leave the record open for one month, and i n d i c a t e d to 
claimant's counsel that once the i n s u r e r ' s medical report was 
rec e i v e d , counsel would "probably" have the opportunity to present 
a d d i t i o n a l c l o s i n g remarks. Fourteen days l a t e r , the Referee 
i s s u e d h i s order, without having r e c e i v e d the i n s u r e r ' s r e p o r t or 
having e n t e r t a i n e d a d d i t i o n a l argument. 

On review, claimant argues that the Referee's conduct was 
improper, although she does not request s p e c i f i c r e l i e f . Whether 
or not the Referee's conduct was proper, claimant was c l e a r l y not 
pre j u d i c e d by«it. Any a d d i t i o n a l argument presented by claimant 
would n e c e s s a r i l y have been i n response to the i n s u r e r ' s medical 
r e p o r t . Because that report was never offered, there was nothing 
to which claimant could respond. I n the absence of p r e j u d i c e to 
claimant, we can grant no r e l i e f . 

ORDER 

The Referee's order dated February 28, 1985 i s affirmed. 

STEVEN K. NAPIER, C l a i m a n t WCB 84-02638 & 84-01220 
Gal t o n , e t a l . , C l a i m a nt's A t t o r n e y s August 1, 1985 
Schwabe, e t a l . , Defense A t t o r n e y s Order on Review 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

EBI Companies requests r e v i e w o f Referee Thye's or d e r t h a t : 
(1) s e t as i d e i t s d e n i a l o f c l a i m a n t ' s new i n j u r y c l a i m ; (2) 
approved Aetna Insurance Company's d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m ; and (3) awarded c l a i m a n t ' s a t t o r n e y a f e e i n 
the amount o f $2,200 f o r s e r v i c e s a t h e a r i n g . On re v i e w , EBI 
a s s e r t s t h a t Aetna's d e n i a l should be d i s a l l o w e d because i t 
circumvents the claims c l o s u r e process o f ORS 656.268. EBI a l s o 
a s s e r t s t h a t Aetna i s the i n s u r e r r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . F i n a l l y , EBI argues t h a t c l a i m a n t ' s a t t o r n e y f e e be 
reduced. 

Claimant i n c u r r e d a compensable low back i n j u r y on March 29, 
1980 w h i l e Aetna was on the r i s k . A diskectomy, laminectomy and 
foraminotomy were, performed i n J u l y o f 1983. The c l a i m was s t i l l 
open when c l a i m a n t was again h o s p i t a l i z e d a f t e r a f a l l on 
December 29, 1983 w h i l e c l a i m a n t was employed by EBI's i n s u r e d . 
Claimant f i l e d c l aims a g a i n s t EBI and Aetna. Aetna i s s u e d i t s 
d e n i a l o f r e s p o n s i b i l i t y on January 27, 1984, w h i l e t h e c l a i m 
remained i n an open s t a t u s . EBI denied b o t h c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y on February 17, 1984. At h e a r i n g , EBI w i t h d r e w i t s 
c o m p e n s a b i l i t y d e n i a l , and Aetna agreed t o process the c l a i m as 
paying agent under ORS 656.307. 

From the o u t s e t , EBI a s s e r t s t h a t Aetna should be estopped 
from denying r e s p o n s i b i l i t y f o r t h e c l a i m , based on Safs t r o m v. 
Ri e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 (1983 ) , and R o l l e r v. 
Weyerhaeuser Co., 67 Or App 583, a f f ' d on r e c o n s i d e r a t i o n , 68 Or 
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App 743 (198 4 ) . Those cases h o l d t h a t an i n s u r e r may not deny 
f u t u r e r e s p o n s i b i l i t y f o r m e d i c a l s e r v i c e s and/or time l o s s on a 
p r e v i o u s l y accepted c l a i m t h a t has not been cl o s e d pursuSTnt t o ORS 
656.268. S a f s t r o m , 65 Or App a t 732; R o l l e r , 67 Or App a t 587. 
N e i t h e r S a f s t r o m nor R o l l e r , however, were r e s p o n s i b i l i t y cases. 

T h i s case i s very s i m i l a r t o Jimmy C. Lay, 37 Van N a t t a 583 
(1 9 8 5 ) , a r e s p o n s i b i l i t y case i n which I n d u s t r i a l I n d e m n i t y made 
p r e c i s e l y t h e same argument a g a i n s t EBI t h a t EBI now a s s e r t s 
a g a i n s t Aetna. I n Lay, t h e c l a i m a n t i n c u r r e d two i n j u r i e s , t h e 
f i r s t w h i l e EBI was on the r i s k , the second w h i l e I n d u s t r i a l 
I n d e m n i t y was t h e i n s u r e r o f r e c o r d . The c l a i m a n t f i l e d c l a i m s 
a g a i n s t b o t h i n s u r e r s , and EBI i s s u e d i t s d e n i a l w h i l e the c l a i m 
remained open. I n d u s t r i a l I n d e m n i t y argued., t h a t Saf strom and 
R o l l e r p r o h i b i t e d EBI's d e n i a l . We h e l d : 

"We b e l i e v e t h a t i t i s b e t t e r p o l i c y t o 
a l l o w an e m p l o y e r / i n s u r e r t o i s s u e a 
p r e c l o s i n g d e n i a l o f c o n t i n u e d 
r e s p o n s i b i l i t y f o r an accepted c o n d i t i o n 
where i t appears t h a t i n j u r i e s or 
c o n d i t i o n s a t t r i b u t a b l e t o a subsequent 
employment aggravate or exacerbate the 
c o n d i t i o n such as t o make a s h i f t o f 
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y 
a p p r o p r i a t e . The p r a c t i c a l e f f e c t o f 
p r e c l u d i n g r e s p o n s i b i l i t y d e n i a l i n such a 
circu m s t a n c e would be t o make the f i r s t 
e m p l o y e r / i n s u r e r r e s p o n s i b l e f o r any and 
a l l e f f e c t s o f subsequent employments on 
the accepted c o n d i t i o n between the time t he 
c l a i m i s accepted and the time i t i s 
f i n a l l y c l o s e d . We do not b e l i e v e t h a t 
such a r e s u l t was i n t e n d e d . " 36 Van N a t t a 
a t 584. 

Lay i s d i r e c t l y a p p l i c a b l e t o t h e p r e s e n t case. Aetna's d e n i a l 
was p r o p e r . 

On the i s s u e o f r e s p o n s i b i l i t y , EBI does not argue t h a t t h e 
i n j u r y i n c u r r e d w h i l e i t was on the r i s k d i d not i n d e p e n d e n t l y 
c o n t r i b u t e t o c l a i m a n t ' s d i s a b i l i t y . Rather, i t argues t h a t t h e 
second i n j u r y was the d i r e c t r e s u l t o f the f i r s t , i . e . , t h a t 
c l a i m a n t ' s s u r g e r y , which was n e c e s s i t a t e d by the f i r s t i n j u r y , 
caused c l a i m a n t t o experien c e r i g h t f o o t and l e g numbness, which 
i n t u r n caused c l a i m a n t t o l o s e h i s f o o t i n g , r e s u l t i n g i n the f a l l 
t h a t worsened h i s c o n d i t i o n . This "range o f consequences" t h e o r y 
was f i r s t d i s c u s s e d and approved by t h e Court o f Appeals~~in Calder 
v. Hughes and Ladd, 23 Or App 66 (1975). 

There i s evidence t h a t c l a i m a n t experienced r i g h t f o o t and 
l e g numbness a f t e r h i s s u r g e r y . However, h i s t e s t i m o n y a t h e a r i n g 
was vague r e g a r d i n g whether t he numbness, i n f a c t , caused him t o 
f a l l t h e second t i m e . He a d m i t t e d t h a t he,was a b i t f u z z y about 
the d e t a i l s o f the f a l l , and t h a t he may have merely s l i p p e d on 
i c e and snow t h a t covered the sidewalk on which he was s t a n d i n g a t 
t h e t i m e o f t h e second a c c i d e n t . From t h i s evidence we cannot 
conclude t h a t the numbness r e s u l t i n g from c l a i m a n t ' s s u r g e r y was 
i n f a c t r e s p o n s i b l e f o r t he second f a l l . T h e r e f o r e , t he second 
i n j u r y , which i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y , 
and which was i n s u r e d by EBI, i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . -1032-



The r e m a i n i n g i s s u e i s a t t o r n e y f e e s . Claimant r e q u e s t e d a 
fee o f $2,900 f o r s e r v i c e s a t h e a r i n g . The Referee awarded 
$2,200. EBI argues t h a t $2,200 i s e x c e s s i v e . We agree. A l t h o u g h 
c l a i m a n t ' s a t t o r n e y d i d have cause t o prepare t h i s case on the 
i s s u e of c o m p e n s a b i l i t y , EBI w i t h d r e w i t s c o m p e n s a b i l i t y d e n i a l a t 
the s t a r t o f the h e a r i n g . T h e r e f o r e , t h a t i s s u e was not a c t u a l l y 
t r i e d . We f u r t h e r note t h a t o f the 126 e x h i b i t s produced a t 
h e a r i n g , many were generated by the i n s u r e r . A f t e r r e v i e w i n g the 
p r o c e e d i n g , we h o l d t h a t c l a i m a n t ' s a t t o r n e y would be a d e q u a t e l y 
compensated by a f e e o f $1,200 f o r h i s s e r v i c e s a t h e a r i n g . 

ORDER 

The Referee's o r d e r dated December 17, 1984 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . That p o r t i o n o f the o r d e r t h a t s e t 
a s i d e EBI's d e n i a l and a f f i r m e d Aetna's d e n i a l i s a f f i r m e d . That 
p o r t i o n o f the o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y $2,200 f o r 
s e r v i c e s a t h e a r i n g i s m o d i f i e d . I n l i e u o f the Referee's award, 
c l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $1,200, t o be p a i d by EBI 
Companies. For p a r t i c i p a t i n g i n the r e s p o n s i b i l i t y i s s u e b e f o r e 
the Board, c l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $300, t o be 
p a i d by EBI Companies. _____ 

LOUIS D. TRUDELL, Cl a i m a n t WCB 84-04583 
Olson Law Firm, C l a i m a n t ' s A t t o r n e y August 1, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requests review of that p o r t i o n of Referee F o s t e r ' s 
order that approved the SAIF Corporation's d e n i a l of claimant's 
aggravation claim i n v o l v i n g the neck and upper back. On review, 
claimant a s s e r t s that he has incurred a compensable aggravation of 
h i s neck and upper back c o n d i t i o n . 

Claimant was compensably i n j u r e d on August 25, 1980 when a 
truck he was operating l o s t i t s brakes on a steep grade. I n an 
attempt to b r i n g the truck under c o n t r o l , claimant was bounced 
around i n the cab. He h i t h i s head on the cab c e i l i n g , i n j u r i n g 
h i s neck. Subsequent h o s p i t a l i z a t i o n and t r a c t i o n provided l i t t l e 
r e l i e f of claimant's neck and upper back pain. A myelogram was 
performed, r e v e a l i n g d e f e c t s at C5, C6 and C7. 

Claimant was r e l e a s e d to r e t u r n to modified work, but he 
continued to experience s i g n i f i c a n t shoulder and arm pain, as w e l l 
as headaches. I n November of 1980 he underwent surgery for an 
a n t e r i o r f u s i o n at C5-6 and 6-7. Claimant's condition improved 
and he was once again r e l e a s e d for modified employment. The f i r s t 
Determination Order issued i n August of 1981, awarding 20% 
unscheduled permanent p a r t i a l d i s a b i l i t y for the neck and 5% 
scheduled d i s a b i l i t y for the l e f t forearm. Claimant t h e r e a f t e r 
entered v o c a t i o n a l r e h a b i l i t a t i o n . The r e h a b i l i t a t i o n program was 
terminated when claimant had to withdraw for reasons unrelated to 
h i s i n d u s t r i a l i n j u r y . 

I n February of 1983 claimant experienced i n c r e a s i n g pain and 
numbness i n h i s r i g h t hand. X-rays revealed the need for f u r t h e r 
surgery at the C5-6 l e v e l , and a r e f u s i o n was performed on May 20, 
1983. Claimant's condition improved and by January of 1984 i t was 
suggested that he reenter v o c a t i o n a l r e h a b i l i t a t i o n . Soon 
t h e r e a f t e r , he began a t r a i n i n g p o s i t i o n with a t r u c k i n g company 
as a s a f e t y s u p e r v i s o r . -1033-



A f t e r a short period of t r a i n i n g , claimant began to experience 
neck spasms and other muscle symptoms apparently a t t r i b u t e d to 
t r a i n i n g - r e l a t e d s t r e s s . A f i n a l Determination Order was entered 
on-April 5, 1984, awarding an a d d i t i o n a l 5% unscheduled 
d i s a b i l i t y . Claimant's s t r e s s - r e l a t e d symptoms continued i n t o May 
of 1984. His subsequent aggravation c l a i m was denied by SAIF on 
August 17, 1984. As of the time of the hearing, claimant 
continued to work as a s a f e t y supervisor, and was apparently 
g e t t i n g along w e l l , although he continues to experience symptoms. 

The Referee found that claimant had experienced i n c r e a s e d 
symptoms r e q u i r i n g treatment subsequent to the l a s t Determination 
Order. He approved SAIF's d e n i a l , however, based on h i s f i n d i n g 
that there had been no permanent worsening of claimant's 
underlying c o n d i t i o n . On review, claimant argues that the l e g a l 
standard by< which t h i s p c a s e i cs to be evaluated a r i s e s under the 
four-part t e s t s e t f o r t h i n the Supreme Couft *% holding i n Weller 
v. Union Carbide, 288 Or 27 (1979). He f u r t h e r argues that he has 
produced evidence s u f f i c i e n t to s a t i s f y Weller. SAIF argues that 
claimant must show a worsening of h i s underlying condition, and 
c i t e s Scheidemantel v. SAIF, 68 Or App 822 (1984), for that 
p r o p o s i t i o n . SAIF a s s e r t s that claimant has demonstrated at most 
an i n c r e a s e i n symptoms which, under Scheidemantel, i s i n s u f f i c i e n t 
to e s t a b l i s h an aggravation. 

On review, we f i n d that n e i t h e r the p a r t i e s nor the Referee 
app l i e d the c o r r e c t l e g a l standard i n t h i s c a s e . F i r s t , Weller 
does not c o n t r o l , for Weller was an occupational d i s e a s e case 
i n v o l v i n g the purported worsening of an underlying, p r e e x i s t i n g 
c o n d i t i o n . I n the present case, claimant's claim i n v o l v e s n e i t h e r 
an occupational d i s e a s e nor a p r e e x i s t i n g c o n d i t i o n . I t i n v o l v e s 
the purported aggravation of a compensable condi t i o n . Weller does 
not apply to aggravation c l a i m s . James W. Foushee, 36 Van Natta 
901, 902 (1984). 

Neither i s Scheidemantel v. SAIF c o n t r o l l i n g , for the Court 
of Appeals withdrew i t s opinion i n that case approximately four 
months a f t e r i t was i n i t i a l l y i s s u e d . Scheidemantel v. SAIF, 70 
Or App 552 (1984). 

I n B i l l y Joe Jones, 36 Van Natta 1230 (1984), we found that a 
mere worsening of symptoms may or may not be s u f f i c i e n t to 
e s t a b l i s h a compensable aggravation, depending on the f a c t s of the 
c a s e . Therefore, the Referee's f i n d i n g i n the present case that 
claimant s u f f e r e d a mere symptomatic worsening i s not n e c e s s a r i l y 
f a t a l to the c l a i m . A f t e r a review of the record, however, we 
agree with the Referee that claimant has f a i l e d to e s t a b l i s h a 
compensable aggravation. 

The medical evidence i s c l e a r that claimant's underlying 
c o n d i t i o n remains unchanged s i n c e the l a s t arrangement" of 
compensation. I t i s unclear, however, whether there has been any 
k i a d of worsening s i n c e the l a s t award. Claimant's most recent 
f l a r e - u p s began at l e a s t two months p r i o r to the award, and the 
evidence suggests that h i s o v e r a l l c o ndition and l e v e l of symptoms 
remained e s s e n t i a l l y the same up to the time of the h e a r i n g . 

Even i f there has been a worsening of symptoms i n the present 
case, we f i n d that i t does not represent a compensable 
aggravation. An e s s e n t i a l f a c t o r to be considered i n determining 
whether worsened symptoms alone represent an aggravation i s 
whether the claimant has r e c e i v e d an award of d i s a b i l i t y which 
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takes i n t o account p e r i o d i c f l a r e - u p s . Richard A. Scharbach, 37 
Van Natta 598 (1985); see a l s o Kenneth L. E l l i o t t , 36 Van Natta 
1141 (1984). I f the Board f i n d s that claimant's worsening i s 
g r e a t e r than that r e f l e c t e d by the p r i o r award, reopening may be 
warranted. Jimmy B. H i l l , 37 Van Natta 728 (1985). I n the 
present caseT claimant had received unscheduled awards t o t a l l i n g 
25% a t the time of hearing. The l a s t award was entered a mere 
month p r i o r to claimant's l a s t symptomatic f l a r e - u p . The Referee 
awarded an a d d i t i o n a l 25% unscheduled d i s a b i l i t y a t hearing, and 
that award remains unchallenged. We are s a t i s f i e d that claimant's 
p r i o r awards contemplated the p o s s i b i l i t y that h i s symptoms would 
wax and wane subsequent to the l a s t award. We, t h e r e f o r e , f i n d 
that claimant has f a i l e d to e s t a b l i s h a compensable aggravation. 

ORDER 
The Referee's order dated November 13, 1984 i s affirmed. 

MARY L. VAUGHN, Cla i m a n t WCB 84-06187 & 84-07981 
Harper, e t a l . , C l a i m a n t ' s A t t o r n e y s August 1, 1985 
Ro b e r t s , e t a l . , Defense A t t o r n e y s Order on Review 
Edward C. Ols o n , Defense A t t o r n e y 

Reviewed by Board Members F e r r i s and McMurdo. 

Claimant requests, and EBI Companies c r o s s - r e q u e s t s , review 
of Referee Pferdner's order which upheld d e n i a l s i s s u e d by EBI 
Companies and North P a c i f i c Insurance Company, which denied the 
compensability of claimant's neck and back c o n d i t i o n ( s ) ; and 
ordered the payment of i n t e r i m compensation, and p e n a l t y - r e l a t e d 
attorney f e e s . Claimant contends that her c l a i m for an 
occupational d i s e a s e i s compensable. EBI contends that the 
Referee's award of i n t e r i m compensation and the imposition of a 
p e n a l t y / a t t o r n e y ' s fee are e r r o r . The Referee a l s o ordered t h a t 
North P a c i f i c Insurance Company pay i n t e r i m compensation and a 
p e n a l t y - a s s o c i a t e d attorney's fee. That i n s u r e r , however, has not 
challenged these portions of the Referee's order; therefore, we 
w i l l not d i s t u r b them. 

On the compensability i s s u e r a i s e d by claimant, we a f f i r m . 
Claimant has worked for the employer, a retirement center, for 
approximately seven y e a r s . She has worked as an aide, a 
housekeeper and a cook. The p h y s i c a l demands of her employment 
are moderate i n degree. These demands include l i f t i n g , bending, 
t w i s t i n g and standing for long periods of time. 

Claimant has a long h i s t o r y of medical treatment for 
rheumatoid a r t h r i t i s , which manifests i t s e l f by g e n e r a l i z e d 
a r t h r a l g i a and myalgia. She has received treatment for many years 
from Dr. Dobbes, an osteopathic p h y s i c i a n . She has even r e c e i v e d 
treatment i n the form of gold i n j e c t i o n s . 

On or about A p r i l 16, 1984 two co-administrators at the 
retirement center confronted claimant to d i s c u s s perceived 
problems i n claimant's a t t i t u d e and conduct. Claimant'became 
i r a t e . Her l a s t day of work was A p r i l 17 or 18, 1984. On 
A p r i l 19, 1984 she consulted Dr. B u t t l e r , a c h i r o p r a c t i c 
p h y s i c i a n , complaining of constant aching i n her low back, 
t h o r a c i c and c e r v i c a l spine, with pain r a d i a t i n g i n t o the r i g h t 
l e g , accentuated upon,coughing and sneezing. Claimant a l s o 
complained of r i g h t h i p p a i n . Dr. B u t t l e r diagnosed lumbosacral 
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s p r a i n and s t r a i n syndrome with i n t e r v e r t e b r a l d i s c derangement 
and concurrent r i g h t - s i d e d s c i a t i c a , as w e l l as t h o r a c i c and 
c e r v i c a l s t r a i n . On an 827 form dated A p r i l 24, 1984, Dr. B u t t l e r 
i n d i c a t e d t hat these c o n d i t i o n s were work r e l a t e d , and that, 
claimant was not r e l e a s e d for work. I n a subsequent report to 
claiman t ' s attorney, signed by Dr. B u t t l e r and another 
c h i r o p r a c t i c p h y s i c i a n , Dr. McMahon, the following was s t a t e d : 

" I t i s our opinion that [ c l a i m a n t ] has had 
p r e - e x i s t i n g problems i n her c e r v i c a l and 
t h o r a c i c s p i n a l regions due to the h i s t o r y 
t h a t we have taken on her. However, we 
f e e l that her a c t i v i t i e s a t work are the 
major c o n t r i b u t i n g cause to a m a t e r i a l 
worsening of her c e r v i c a l and t h o r a c i c 
c o n d i t i o n . I t i s a l s o our considered 
opinion that [ c l a i m a n t ' s ] low back 
c o n d i t i o n has as i t s primary edeology 
[ s i c ] , the a c t i v i t i e s performed i n her 
occupation as a nursing home worker. * * * 
[Cl a i m a n t ' s ] p r e - e x i s t i n g c e r v i c a l and 
t h o r a c i c conditions were t r a n s i e n t i n 
nature and only bothered her p e r i o d i c a l l y 
with a c t i v i t y . However, over the l a s t s i x 
y e a r s , they have grown p r o g r e s s i v e l y worse 
to the point where r e c e n t l y , due to 
a c t i v i t i e s on her job, they have grown to 
be of a constant nature. I n regards to her 
low back condition, her a c t i v i t i e s on the 
job caused her low back condition and 
symptoms." 

Drs. B u t t l e r and McMahon were subsequently provided a copy of 
a report dated November 10, 1967, authored by Dr. Hanford with 
regard to an August 5, 1967 motor v e h i c l e accident i n which 
claimant s u s t a i n e d a neck i n j u r y . Dr. Hanford prognosticated t h a t 
claimant would always experience problems as a r e s u l t of t h i s neck 
i n j u r y , and that a c t i v i t i e s such as mopping and bending-over to 
peel pota'oes would "bring on trouble." A f t e r reviewing t h i s 
r e p o r t , Drs. B u t t l e r and McMahon wrote to claimant's a t t o r n e y 
"We have noted that t h i s report makes refer e n c e to a neck i n j u r y . 
[ C l a i m a n t ' s ] c u r r e n t on-the-job i n j u r y i s her low back." 
(Emphasis i n o r i g i n a l . ) 

The Referee found the opinion of Drs. B u t t l e r and McMahon 
unpersuasive. His apparent r a t i o n a l e was: 

"The r e l a t i o n s h i p between the development 
of a r t h r i t i s and other j o i n t pains to 
p h y s i c a l a c t i v i t y i s r e g u l a r l y debated by 
the medical p r o f e s s i o n , and Dr. B u t t l e r 
appears to be one of those p h y s i c i a n s who 
always a s s e r t s the a f f i r m a t i v e of that 
p r o p o s i t i o n . His s o l e opinion i s 
i n s u f f i c i e n t to c a r r y the burden of proof." 

The f a c t that a p h y s i c i a n belongs to a p a r t i c u l a r school of 
thought i s , by i t s e l f , an i n s u f f i c i e n t b a s i s upon which to t o t a l l y 
discount that p h y s i c i a n ' s opinion. Bales v. SAIF, 294 Or 224 
(1982). This opinion i s to be evaluated i n the context of t h i s 
s p e c i f i c c l a i m and t h i s s p e c i f i c record. SAIF v. C a r t e r , 73 Or 
App 416, 419 (1985). -1036-



Because the claim i s for an occupational d i s e a s e , claimant 
must e s t a b l i s h t h a t her work a c t i v i t y was the major c o n t r i b u t i n g 
cause of the c o n d i t i o n ( s ) diagnosed by Drs. B u t t l e r and McMahon. 
Dethle f s v. Hyster Corp., 295 Or 298 (1983); SAIF v. Gygi, 55 Or 
App 570 (1982). I t i s d i f f i c u l t to conceive of an occupational 
d i s e a s e claim that could be e s t a b l i s h e d on the b a s i s of l a y 
testimony alone. Considering the nature and extent of claimant's 
p r e e x i s t i n g medical problems, t h i s c e r t a i n l y i s not such a c a s e . 
Therefore, competent expert evidence i s required to e s t a b l i s h the 
r e q u i s i t e connection between claimant's work a c t i v i t i e s and the 
c o n d i t i o n ( s ) diagnosed by Drs. B u t t l e r and McMahon. U r i s v. 
Compensation Dept., 247 Or 420 (1967); see W i l l i a m C. Myers, 36 
Van Natta 851, 855 (1984). For the following reasons, we do not 
f i n d the opinion of Drs. B u t t l e r and McMahon pe r s u a s i v e and, 
t h e r e f o r e , conclude that claimant has f a i l e d to e s t a b l i s h the 
compensability of her c l a i m for an occupational d i s e a s e . 

Nowhere i n the r e p o r t s of Drs. B u t t l e r and McMahon i s there a 
statement of t h e i r f i n d i n g s on examination of claimants 
Generally, a d i a g n o s i s of s p r a i n or s t r a i n i s based upon some 
o b j e c t i v e s i g n s , such as palpable muscle spasm. The 
c h i r o p r a c t o r s ' d i a g n o s i s apparently i s based upon claimant's 
complaints of p a i n . Claimant, however, has been experiencing pain 
for a number of years as a r e s u l t of her rheumatoid a r t h r i t i s , and 
we f i n d no evidence that the c h i r o p r a c t o r s were aware of the f a c t 
that claimant i s a s u f f e r e r of t h i s d i s e a s e . Claimant has 
s u f f e r e d low back problems for years, even before her employment 
with the retirement c e n t e r . Although claimant may not r e c a l l the 
f a c t t h a t she was t r e a t e d for low back and lower extremity pain as 
long ago as March of 1975, medical records i n d i c a t e that t h i s i s 
the c a s e . The absence of any mention of claimant's p r e e x i s t i n g 
low back problems in, the r e p o r t s of Drs. B u t t l e r and McMahon, as 
w e l l as the absence of any mention of claimant's rheumatoid 
a r t h r i t i s c ondition, c a s t s considerable doubt upon the 
c h i r o p r a c t o r s ' d i a g n o s i s of a s p r a i n or s t r a i n c o n d i t i o n . I f , i n 
f a c t , claimant does s u f f e r from a low back s p r a i n or s t r a i n , we 
are not persuaded that i t i s c a u s a l l y r e l a t e d to her employment 
a c t i v i t i e s , and c e r t a i n l y not to a major extent. 

We do not agree with the Referee's c h a r a c t e r i z a t i o n of the 
c l a i m as "too transparent to merit s e r i o u s c o n s i d e r a t i o n . " 
However, we must admit that the circumstances are somewhat 
s u s p i c i o u s . Furthermore, we cannot help but wonder why, i f 
c laimant's back pain increased to the point that she no longer was 
capable of working i n mid A p r i l of 1984, her p h y s i c i a n of many 
yea r s , Dr. Dobbes, was not consulted for an opinion concerning the 
r e l a t i o n s h i p between claimant's work a c t i v i t i e s and her o s t e n s i b l y 
worsened back c o n d i t i o n . 

On the i n t e r i m compensation i s s u e r a i s e d by E B I ' s 
c r o s s - r e q u e s t for review, we r e v e r s e . The 827 form completed by 
Dr. B u t t l e r , dated A p r i l 24, 1984, i s addressed to EBI Companies. 
There i s no evidence to e s t a b l i s h the date on which t h i s report 
form was r e c e i v e d by E B I . EBI issued i t s d e n i a l on May 18, 1984, 
s t a t i n g t h at the coverage i t provided the employer terminated 
A p r i l 1, 1984, and a d v i s i n g that the employer's c u r r e n t i n s u r e r 
was " P a c i f i c Northwest Insurance Company." 

At the hearing, EBI contended that s i n c e i t did not provide 
coverage when the c l a i m was f i l e d , i t had no r e s p o n s i b i l i t y to 
process the c l a i m . The Referee r e j e c t e d t h i s argument. On 
review, EBI e s s e n t i a l l y renews the argument, but with an added 
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t w i s t . EBI a n a l o g i z e s to B e l l v. Hartman, 289 Or 447 (1980), i n 
which the Supreme Court hel d that ORS 656.262 does not,-require 
payment of i n t e r i m compensation to a claimant who proves not to be 
a s u b j e c t worker. EBI contends that, because the c l a i m form 
d e s c r i b e s the onset of symptoms subsequent to the date i t provided 
coverage and the c l a i m a l s o was f i l e d a f t e r that date, i t was 
"never the 'subject i n s u r e r , * " and, t h e r e f o r e , was not required o 
pay i n t e r i m compensation. 

The Referee awarded i n t e r i m compensation from A p r i l 1«, 1984 
through May 17, 1984. A p r i l 18 i s the date he determined claimant 
became d i s a b l e d . Because the c l a i m i s not compensable, claimant's 
only entitlement to i n t e r i m compensation i s from the date of 
n o t i c e or knowledge of the c l a i m . Stone v. SAIF, 57 Or App 808, 
812 (1982); Donald Wischnofske, 32 Van Natta 136 (1981), 34 Van 
Natta 664 (1982) . I n t e r i m compensation i s payable w i t h i n 14 days 
of the employer's n o t i c e or knowledge of a claim under the 
p r o v i s i o n s of ORS 656.262(4). However, ORS 656.807(1) r e q u i r e s 
t h a t a c l a i m for occupa i o n a l d i s e a s e be f i l e d with the i n s u r e r or 
s e l f - i n s u r e d employer. See a l s o I n k l e y v. F o r e s t F i b e r Products 
Co., 288 Or 337, 347 (198"0T. But see ORS 6 5 6 . 8 0 7 ( 5 ) ; I n k l e y v. 
F o r e s t F i b e r Products Co., supra, 288 Or at 347-48. 

There i s no evidence to e s t a b l i s h the date on which EBI 
r e c e i v e d n o t i c e or knowledge of the c l a i m . The Referee 
s u b s t i t u t e d an impermissible i n f e r e n c e or "presumption" for t h i s 
e s s e n t i a l element of claimant's proof on the i s s u e of entitlement 
to i n t e r i m compensation. A f t e r noting that the 827 form addressed 
to EBI Companies was dated A p r i l 24, 1984, he presumed that i t was 
mailed " s h o r t l y t h e r e a f t e r . " We do not know when Dr. B u t t l e r ' s 
o f f i c e mailed t h i s form, nor do we know when i t was r e c e i v e d by 
E B I . We do know, however, that EBI issued i t s d e n i a l on May 18, 
1984. I f the c l a i m form was r e c e i v e d anytime w i t h i n the 14 days 
p r i o r to the date of the d e n i a l , EBI had no o b l i g a t i o n to pay 
i n t e r i m compensation. ORS 656.262(2). 

EBI was o b l i g a t e d to deny the claim, once n o t i f i e d . Having 
done so, i t discharged i t s claims processing d u t i e s . Because the 
evidence does not allow an i n f e r e n c e that EBI was n o t i f i e d of the 
c l a i m any e a r l i e r than 14 days before i t s d e n i a l , there i s 
i n s u f f i c i e n t evidence to conclude that i n t e r i m compensation should 
have been p a i d . 

ORDER 

The Referee's order dated November 16, 1984 i s reversed i n 
par-t. Those portions of the order which d i r e c t e d that EBI 
Companies pay claimant i n t e r i m compensation and a penalty-
a s s o c i a t e d attorney's fee are reversed. The remainder of the 
Referee's order i s affirmed. 

PAUL D. W E I S E R B E R G E R , C l a i m a n t W C B 84-02060 
B l a c k , e t a l . , C l a i m a n t ' s A t t o r n e y s August 1, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Keviewed by Board Members F e r r i s and Lewis. 

Claimant requests review of Referee Mongrain's order t h a t 
approved the SAIF Corporation's d e n i a l of claimant's medical 
s e r v i c e s claim f o r an orthopedic m a t t r e s s , box springs and bed 
frame. The i s s u e on review i s the compensability of the claimed 
medical s e r v i c e s . 

Claimant suffe r e d a compensable low back i n j u r y i n A p r i l of 
1983. I n October of 1983 claimant underwent a r e l a t e d low back 
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f u s i o n . P r i o r t o t h i s s u r g e r y , c l a i m a n t mentioned t o h i s t r e a t i n g 
c h i r o p r a c t o r . Dr. Wehinger, t h a t h i s m a t t r e s s a t home was "uneven" 
and was p r o v i d i n g poor s u p p o r t f o r h i s low back. Dr. Wehinger 
adv i s e d c l a i m a n t t o purchase a " s t a n d a r d , p o s t u r e p e d i c f i r m 
m a t t r e s s . " A c o n s u l t i n g o r t h o p e d i s t agreed w i t h Dr. Wehinger and 
on October 24, 1983 c l a i m a n t purchased a queen s i z e m a t t r e s s , 
along w i t h a box s p r i n g s and a bed frame. Claimant sent the b i l l 
f o r a l l t h r e e items t o SAIF. 

Dr. Wehinger s u b m i t t e d a r e p o r t t o SAIF on November 21, 1983, 
c o n f i r m i n g t h a t he had advised c l a i m a n t t o purchase the m a t t r e s s 
and box s p r i n g s t o f a c i l i t a t e h i s r e c o v e r y . The c o n s u l t i n g 
o r t h o p e d i s t , Dr. G i l s d o r f , prepared a p r e s c r i p t i o n f o r a "good, 
f i r m m a t t r e s s " about a month l a t e r . 

SAIF asked i t s medical c o n s u l t a n t , Dr. N o r t o n , f o r an o p i n i o n 
r e g a r d i n g the n e c e s s i t y o f an o r t h o p e d i c m a t t r e s s f o r c l a i m a n t ' s 
c o n d i t i o n . Dr. Norton s t a t e d t h a t t h e r e i s n o t h i n g m e d i c a l l y 
p r e s c r i p t i v e about an " o r t h o p e d i c " bed, and t h a t a sheet o f 
plywood would be e q u a l l y b e n e f i c i a l t o a c l a i m a n t needing a f i r m e r 
s u r f a c e on which t o r e s t . At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he 
had t r i e d p l a c i n g plywood under h i s m a t t r e s s , but t h a t i t had 
p r o v i d e d no r e l i e f . 

Based on Dr. Norton's r e p o r t , SAIF i s s u e d i t s January 25, 
1984 d e n i a l , s u g g e s t i n g t h a t c l a i m a n t purchase a pi e c e o f plywood 
and p l a c e i t under h i s m a t t r e s s f o r e x t r a s u p p o r t . 

'OAR 436-69-201(7) governs the c o m p e n s a b i l i t y o f f u r n i t u r e as 
m e d i c a l s e r v i c e s . I t p r o v i d e s : 

" F u r n i t u r e i s not a medical s e r v i c e . 
A r t i c l e s such as beds, hot t u b s , c h a i r s , 
j a c u z z i s , and g r a v i t y t r a c t i o n devices are 
not compensable unless a need i s c l e a r l y 
j u s t i f i e d by a r e p o r t which e s t a b l i s h e s 
t h a t the 'nature o f the i n j u r y and the 
process o f recovery r e q u i r e s ' t h a t the i t e m 
be f u r n i s h e d . The r e p o r t must se t f o r t h 
w i t h p a r t i c u l a r i t y why the p a t i e n t r e q u i r e s 
an i t e m not u s u a l l y considered necessary i n 
the g r e a t m a j o r i t y of workers w i t h s i m i l a r 
i mpairments. . . ." 

S h o r t l y b e f o r e the h e a r i n g , c l a i m a n t ' s a t t o r n e y c o n t a c t e d Dr. 
Wehinger and a p p a r e n t l y asked him t o i s s u e an o p i n i o n r e g a r d i n g 
whether c l a i m a n t ' s bed was necessary f o r h i s low back c o n d i t i o n . 
On September 4, 1984 Dr. Wehinger responded: 

" I n response t o our telephone c o n v e r s a t i o n 
t h i s morning r e g a r d i n g [ c l a i m a n t ] i n which 
you asked the q u e s t i o n : With 
p a r t i c u l a r i t y , t e l l me why t h i s p a t i e n t 
r e q u i r e s an i t e m not u s u a l l y considered 
necessary i n the g r e a t m a j o r i t y o f workers 
w i t h a s i m i l a r impairment. 

"My Answer i s : Most workers w i t h 
m u l t i - s p i n a l problems do r e q u i r e s u p p o r t i v e 
s l e e p i n g a p p l i a n c e s . Most i n d u s t r i a l back 
i n j u r i e s i n v o l v e one r e g i o n o f the s p i n e ; 
however, i n [ c l a i m a n t ' s ] case h i s i n j u r y 
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has i n v o l v e d m u l t i p l e s p i n a l r e g i o n s , 
c e r v i c a l and lumbar, compromising s p i n a l 
i n t e g r i t y t o a f a r g r e a t e r degree than i n 
most i n d u s t r i a l s p i n a l i n j u r i e s . 

"Since the p a t i e n t spends a p p r o x i m a t e l y 
o n e - t h i r d o f h i s l i f e i n bed, t h i s type of 
s u p p o r t i v e care i s , i n my o p i n i o n , 
necessary f o r adequate s u p p o r t t o m a i n t a i n 
the p a t i e n t s [ s i c ] p r e s e n t l e v e l o f 
s t a b i l i t y and p r e v e n t f u r t h e r worsening o f 
h i s c o n d i t i o n . " 

The Referee upheld SAIF's d e n i a l . I n doing so, he d i d not 
comment oh the e f f i c a c y o f Dr. Wehinger's r e p o r t . Rather, the 
Referee h e l d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o t h e 
o r t h o p e d i c bed because he d i d not produce evidence d e m o n s t r a t i n g 
t h a t the plywood recommended by Dr. Norton would not be 
e f f e c t i v e . A p p a r e n t l y , the Referee f e l t t h a t because c l a i m a n t d i d 
not prove t h a t an a l t e r n a t i v e measure would not s u f f i c e , he had 
f a i l e d t o prove t h a t the bed was necessary. 

We d i s a g r e e w i t h t h e Referee's a n a l y s i s . He appears t o 
r e q u i r e c l a i m a n t t o meet a burden o f p r o o f not e n v i s i o n e d by the 
a d m i n i s t r a t i v e r u l e . We f i n d n o t h i n g i n the r u l e t h a t r e q u i r e s a 
c l a i m a n t t o prove t h a t a l t e r n a t i v e means o f t r e a t m e n t are not 
s a t i - s f a c t o r y . Rather, c l a i m a n t must prove t h a t the claimed 
t r e a t m e n t is necessary and reasonable. 

I n t h e p r e s e n t case, the c o m p e n s a b i l i t y o f c l a i m a n t ' s bed 
t u r n s on the r e p o r t o f Dr. Wehinger. I f the r e p o r t s a t i s f i e s the 
r e q u i r e m e n t s o f the a d m i n i s t r a t i v e r u l e , the s e r v i c e i s 
compensable. A f t e r r e v i e w i n g both the r e p o r t and the r u l e , we 
f i n d t h e r e p o r t t o a t l e a s t m i n i m a l l y s a t i s f y the r u l e . The 
r e p o r t s t a t e s t h a t c l a i m a n t ' s m a t t r e s s i s necessary f o r h i s 
maintenance and r e c o v e r y . I n a d d i t i o n , i t e x p l a i n s the s p e c i a l 
needs o f t h i s c l a i m a n t a r i s i n g from h i s m u l t i - l e v e l s p i n a l 
i n v o l v e m e n t . We are s a t i s f i e d t h a t the minimum re q u i r e m e n t s o f 
the r u l e have been met. 

We are not persuaded, however, t h a t SAIF i s r e s p o n s i b l e f o r 
c l a i m a n t ' s box s p r i n g s and bed frame, as w e l l as h i s m a t t r e s s . 
Claimant t e s t i f i e d t h a t h i s o l d bed was a queen s i z e , as i s the 
one f o r which he now seeks reimbursement. He f u r t h e r t e s t i f i e d 
t h a t a l t h o u g h h i s o l d m a t t r e s s was worn o u t , the box s p r i n g s were 
no t . N e i t h e r i s t h e r e evidence t h a t the o l d bed frame needed 
r e p l a c i n g . Under these c i r c u m s t a n c e s , i t i s i n a p p r o p r i a t e t o h o l d 
SAIF r e s p o n s i b l e f o r the purchase o f a new box s p r i n g s and bed 
frame, when the r e c o r d r e v e a l s t h a t they are not necessary or 
r e q u i r e d . 

ORDER 

The Referee's o r d e r dated January 15, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the o r d e r t h a t 
approved the SAIF Co r p o r a t i o n ' s , d e n i a l as i t p e r t a i n s t o 
c l a i m a n t ' s o r t h o p e d i c m a t t r e s s i s r e v e r s e d . The remainder o f the 
o r d e r i s a f f i r m e d . For h i s p a r t i c i p a t i o n i n o v e r t u r n i n g a p o r t i o n 
o f the d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded fees i n t h e amount 
of $750 f o r s e r v i c e s a t h e a r i n g and $100 f o r s e r v i c e s on Board 
re v i e w . Both fees s h a l l be p a i d by the SAIF C o r p o r a t i o n . 
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EUGENE A. PAGE, Cl a i m a n t WCB 84-01155 & 84-01936 
Olson Law Firm, C l a i m a n t ' s A t t o r n e y August 8, 1985 
B r i a n L. Pocock, Defense A t t o r n e y Order on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n of our Order on Review 
mailed J u l y 16, 1985. The s e l f - i n s u r e d employer requested review 
of the Referee's order that s e t as i d e d e n i a l s of claimant's 
medical s e r v i c e s and aggravation c l a i m s . Our Order on Review was 
a memorandum order i n which we affirmed the Referee's order. 
Claimant contends that our award of $500 as a reasonable 
employer-paid attorney fee for s e r v i c e s on Board review was 
inadequate. 

I n Kenneth E. Choguette, 37 Van Natta 927 (WCB Case No. 
83-07556, J u l y 15, 1985) (Order on Reco n s i d e r a t i o n ) , we r e c e n t l y 
d i s c u s s e d our a n a l y s i s i n awarding attorney fees for s e r v i c e s on 
Board review. We s a i d : 

"Claimant's attorney i s e n t i t l e d to a 
reasonable fee to be paid by the [employer/ 
i n s u r e r ] by v i r t u e of ORS 656.382(2) and 
OAR 438-47-055. I n determining the amount 
of a reasonable attorney fee, we consider 
'the e f f o r t s of the attorney and the 
r e s u l t s obtained . . . .' OAR 438-47-010 
( 2 ) . See a l s o Muncy v. SAIF, 19 Or App 
783, 787-88 (1974); Barbara A Wheeler, 37 
Van Natta 122, 123 (1985). I n i t s Order of 
Adoption of the a d m i n i s t r a t i v e r u l e s 
p e r t a i n i n g to attorney fees i n workers' 
compensation cases, the Board s a i d , ' I t i s 
incumbent on a l l p a r t i e s that each case be 
evaluated on i t s own merits . . . .' WCB 
Admin. Order 1-1979, January 9, 1979. I n 
concert with t h i s case-by-case e v a l u a t i o n , 
there are few Board cases that purport to 
e s t a b l i s h ' r u l e s ' for determining attorney 
f e e s . See e.g. Robert Heilman, 34 Van 
Natta 1487 (1982) ('active and meaningful* 
p a r t i c i p a t i o n i n r e s p o n s i b i l i t y c a s e s ) . 

ii 

"Attorneys i n workers' compensation cases 
are not required to p r a c t i c e w i t h i n the 
c o n s t r a i n t s of t e c h n i c a l or formal r u l e s of 
evidence or procedure. ORS 656.283(6). 
Board review i s on the record developed by 
the p a r t i e s and the Referee at the hearing. 
ORS 656.295(5). The Board normally does 
not e n t e r t a i n o r a l argument, and there i s 
no p a r t i c u l a r form required for b r i e f s or 
argument to the Board. OAR 438-11-010. 
Cf. ORAP 7.05 through 7.40. . . . " 

I n Choguette we adhered on r e c o n s i d e r a t i o n to our award of a 
reasonable attorney fee of $550 for s e r v i c e s on Board review i n a 
case i n v o l v i n g an i n s u r e r appeal from a Referee's order that 
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awarded claimant permanent t o t a l d i s a b i l i t y , the maximum award 
p o s s i b l e i n t h i s forum. We did so because the f a c t s of that case 
j u s t i f i e d such an award. We a l s o pointed out that our f a i l u r e to 
d i s c u s s our d e t a i l e d a n a l y s i s of attorney fee awards i n most cases 
should not be taken to mean that we do not s u b j e c t each and every 
case i n which an attorney fee i s awarded to the same s c r u t i n y . 
When we award attorney fees for s e r v i c e s on Board review, we 
consider a l l r e l e v a n t f a c t o r s i n l i g h t of the uniqueness of t h i s 
forum, i n c l u d i n g the r e l a t i v e c e r t a i n t y of payment. We have done 
that i n t h i s case, as we do i n a l l c a s e s . 

Claimant's request for r e c o n s i d e r a t i o n i s granted. On 
r e c o n s i d e r a t i o n , we adhere to and r e p u b l i s h our former order 
e f f e c t i v e t h i s date. 

IT I S SO ORDERED. 

SHARON L. ANDERSON, Cla i m a n t 
Evohl F. Mai agon, C l a i m a n t ' s A t t o r n e y 
Rankin, e t a l . , Defense A t t o r n e y s 

WCB 83-07816 
August 12, 1985 
Order on Review (Remanding) 

Reviewed by Board Members F e r r i s and McMurdo. 

Claimant requests, and the s e l f - i n s u r e d employer 
c r o s s - r e q u e s t s , review of Referee T. Lavere Johnson's order 
which: (1) d e c l i n e d to s e t a s i d e a Determination Order dated 
August 12, 1983 as premature; (2) upheld the employer's de f a c t o 
d e n i a l of a c l a i m for medical s e r v i c e s i n the form of surgery 
recommended by Dr. Donald T. Smith; (3) upheld the employer's 
February 10, 1984 aggravation claim d e n i a l ; (4) d e c l i n e d to impose 
a p e n a l t y / a t t o r n e y ' s fee for the employer's a l l e g e d unreasonable 
d e n i a l of the c l a i m for medical s e r v i c e s ; and (5) awarded claimant 
an a d d i t i o n a l 64° (20%) unscheduled d i s a b i l i t y , thereby i n c r e a s i n g 
the Determination Order award of 32° (10%) to 96° (30%) 
unscheduled d i s a b i l i t y for i n j u r y to claimant's neck, upper back 
and r i g h t shoulder. Late i n the review process, claimant moved 
the Board to remand t h i s case to the Referee for f u r t h e r evidence 
taking, together with supporting medical r e p o r t s . The employer 
has not responded, although claimant's submission i n d i c a t e s that a 
copy was provided. 

I n her a p p e l l a n t ' s b r i e f , claimant argued that the Referee 
erred i n concluding that the surgery proposed by Dr. Smith, an 
a n t e r i o r c e r v i c a l discectomy and interbody f u s i o n , i s not a 
reasonable and necessary form of treatment for her i n j u r y - r e l a t e d 
c o n d i t i o n ; that u n l ess and u n t i l t h i s surgery i s performed, her 
c o n d i t i o n w i l l not a t t a i n a medically s t a t i o n a r y s t a t u s ; and that 
the employer's r e f u s a l to authorize surgery c o n s t i t u t e s 
unreasonable r e s i s t a n c e to the payment of compensation. The 
employer contends that the Referee's order i s c o r r e c t i n a l l 
r e s p e c t s , except i n s o f a r as i t granted claimant an a d d i t i o n a l 
award for permanent d i s a b i l i t y . The employer contends that the 
Referee's award i s e x c e s s i v e . 

Claimant's motion for remand, together with i t s appended 
documents, i n d i c a t e s that on May 23, 1985, more than eleven months 
a f t e r the hearing, claimant was r e f e r r e d by Dr. Misko, another 
neurosurgeon, for a d i a g n o s t i c procedure known as "magnetic 
resonance imaging," or "MRI." Th i s procedure purportedly shows 
i n t e r v e r t e b r a l d i s c m a t e r i a l i t s e l f , and thus v e r i f i e s the 
presence or absence of d i s c p r o t r u s i o n through the anulus 
f i b r o s u s . Dr. Misko's i n t e r p r e t a t i o n of the MRI i s that claimant 
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has a d i s r u p t i o n of the d i s c a t the C5-6 l e v e l . He had p r e v i o u s l y 
i n d i c a t e d i n a report to Dr. Smith that, i f the MRI d i s c l o s e d a 
d i s c d i s r u p t i o n , he would recommend an a n t e r i o r c e r v i c a l 
discectomy. We have considered t h i s proferred evidence s o l e l y for 
the purpose of determining whether remand i s an appropriate 
d i s p o s i t i o n . 

Thus, the threshold i s s u e i s whether t h i s case has been 
improperly, incompletely or otherwise i n s u f f i c i e n t l y developed 
and, i f so, whether remand i s an appropriate d i s p o s i t i o n . For the 
f o l l o w i n g reasons we f i n d that t h i s case should be remanded to the 
Referee for f u r t h e r evidence taking on the i s s u e of the 
reasonableness and n e c e s s i t y of the proposed surgery. 

I n s t a t i n g the background f a c t s of t h i s case, we borrow 
l i b e r a l l y from the Referee's f i n d i n g s . Claimant sustained t h i s 
i n j u r y on A p r i l 9, 1980 while working as a lumber grader. She was 
pushing out a load of lumber and suddenly experienced pain i n her 
upper back. Dr. Matheson, claimant's attending p h y s i c i a n , 
diagnosed m y o s i t i s of the r i g h t p a r a v e r t e b r a l muscles — t r i g g e r 
area, T4-7. He p r e s c r i b e d medication and d a i l y p h y s i c a l therapy. 
Claimant continued to work. P h y s i c a l therapy was tapered o f f 
a f t e r about one month, and then completely discontinued. I n l a t e 
November of 1980, because of continuing d i f f i c u l t y , the t r i g g e r 
a r e a i n the region of T5 and 6 was i n j e c t e d . T h i s afforded 
temporary r e l i e f of claimant's pain. Claimant continued to 
experience pain about her r i g h t scapula. On March 18, 1981 she 
was examined by a panel of three p h y s i c i a n s with the Orthopaedic 
C o n s u l t a n t s . They diagnosed r i g h t d o r s a l s t r a i n and found her 
c o n d i t i o n s t a t i o n a r y . The Consultants f e l t claimant could 
continue i n her occupation, although with l i m i t a t i o n s . They 
s t a t e d t h at her t o t a l l o s s of function, which was due to the 
i n j u r y , was minimal. Dr. Matheson suggested that claimant 
continue her medication, and that the claim remain i n open s t a t u s 
for about another two or three months. He s t a t e d that claimant 
would r e q u i r e her medication on an i n d e f i n i t e b a s i s . I n J u l y of 
1981 Dr. Matheson recommended claim c l o s u r e . He s t a t e d that 
claimant's " p a r t i a l permanent d i s a b i l i t y " was minimal, and that 
she should continue with F l e x e r i l and Motrin on an as-needed, 
i n d e f i n i t e b a s i s . The claim was closed by Determination Order 
dated August 12, 1981, with no award for temporary or permanent 
d i s a b i l i t y . Claimant continued working. 

I n June of 1982 claimant returned to Dr. Matheson with 
i n c r e a s i n g symptoms of neck pain with muscle spasm. Dr. Matheson 
subsequently reported that claimant's condition was s l i g h t l y 
worse, and that h i s c u r r e n t treatment was intended to be c u r a t i v e , 
as opposed to merely p a l l i a t i v e , i n the sense that he a n t i c i p a t e d 
claimant would e v e n t u a l l y a t t a i n a point of s t a b i l i t y through 
co n s e r v a t i v e measures. X-rays of the c e r v i c a l spine d i s c l o s e d no 
s i g n i f i c a n t i n t e r v a l change. 

Claimant was examined by Dr. Eckman, a n e u r o l o g i s t , i n l a t e 
September of 1982. He performed electromyography (EMG) and nerve 
conduction s t u d i e s , which were e n t i r e l y normal. His impression 
was that most of claimant's pain was musculo-ligamentous. His 
only concern was "her complaint of the d y s e s t h e t i c s e n s a t i o n i n t o 
the r i g h t arm and the very marked reduced r e f l e x e s . " He s t a t e d 
that i f c o n s e r v a t i v e measures f a i l e d to produce any response, 
claimant probably should submit to a myelogram, p a r t i c u l a r l y i n 
l i g h t of the f a c t that her r e f l e x e s were markedly depressed. 

-1043-



Claimant continued to t r e a t with Dr. Matheson. She continued 
to work d e s p i t e continuing symptoms. On October 19, 1982, she was 
h o s p i t a l i z e d for a c e r v i c a l myelogram. The myelogram was normal, 
as were a d d i t i o n a l EMG and nerve conduction s t u d i e s . Claimant was 
discharged from the h o s p i t a l with a p r e s c r i p t i o n for p h y s i c a l 
therapy three times weekly and medication. She was advised to 
stop working for two weeks. Dr. Eckman assumed primary 
r e s p o n s i b i l i t y for her c a r e . I n l a t e November of 1982 Dr. Eckman 
reported t h a t , except for tenderness i n and around the s c a p u l a r 
muscles and the p a r a c e r v i c a l region, he could f i n d a b s o l u t e l y no 
n e u r o l o g i c a l d e f i c i t . Claimant had no weakness, no r e f l e x 
a l t e r a t i o n and no sensory d e f i c i t . 

Claimant then began treatment with Dr. Williams, a 
c h i r o p r a c t o r . At f i r s t , c h i r o p r a c t i c manipulation seemed to help; 
however, a f t e r two months, she returned to Dr. Eckman s t a t i n g t h a t 
the c h i r o p r a c t i c treatment was of no p a r t i c u l a r b e n e f i t . Claimant 
requested a r e l e a s e to r e t u r n to work, and Dr. Eckman obliged by 
g i v i n g a modified work r e l e a s e with the r e s t r i c t i o n of no l i f t i n g 
i n excess of 30 pounds. Dr. Eckman p r e s c r i b e d a d d i t i o n a l 
medication. I n e a r l y March of 1983, Dr. Eckman took claimant o f f 
work again for two weeks and i n i t i a t e d a course of p h y s i c a l 
therapy. Claimant r e c e i v e d v o c a t i o n a l a s s i s t a n c e through the 
F i e l d S e r v i c e s D i v i s i o n . I t was e v e n t u a l l y determined that she 
should not r e t u r n to work at the employer's m i l l due to her 
p h y s i c a l l i m i t a t i o n s . Through d i r e c t employment planning, she was 
a s s i s t e d i n e s t a b l i s h i n g her own business as an insurance agent, 
beginning i n May of 1983. 

Claimant returned to treatment with Dr. Matheson. She was 
s t i l l experiencing s i g n i f i c a n t pain and muscle spasms i n the area 
of the r i g h t t r a p e z i u s , i n t o the r i g h t occiput and around the 
muscles near the scapula toward the r i g h t shoulder. Dr. Matheson 
reported to the F i e l d S e r v i c e s Coordinator that desk work and 
d i r e c t s a l e s work of the nature involved i n s e l l i n g insurance 
would work out q u i t e w e l l for claimant. A TNS u n i t was 
subsequently recommended for use on a permanent b a s i s . 

On June 22, 1983 claimant was examined by another panel of 
three p h y s i c i a n s with the Orthopaedic Consultants. Dr. R e i l l y , 
n e u r o l o g i s t , who had been pa r t of the t h r e e - p h y s i c i a n panel i n 
1981, conducted the reexamination and authored the r e p o r t . As 
before, the Consultants found no i n t e r f e r e n c e i n the examination 
from f u n c t i o n a l d i s t u r b a n c e s . Their diagnosis was " d o r s a l s t r a i n , 
rhomboid muscles." They s t a t e d that she had reached maximum 
improvement, and that she could r e t u r n to work i n a l i g h t 
category, defined as r e p e t i t i o u s handling of ten pounds with only 
an o c c a s i o n a l 20 pound l i f t . They recommended that claimant be 
i n s t r u c t e d i n r e s i s t a n t e x e r c i s e . T h e i r impression remained one 
of minimal permanent impairment. 

On J u l y 25, 1983 Dr. Matheson reported h i s e s s e n t i a l 
agreement with the Consultants' f i n d i n g s , conclusions and 
recommendations. He s t a t e d that the claim could be closed, except 
for p a l l i a t i v e treatment on an as-needed b a s i s . 

A Determination Order dated August 12, 1983 r e c l o s e d the 
c l a i m with temporary p a r t i a l and temporary t o t a l d i s a b i l i t y for 
various periods from October 19, 1982 through June 22, 1983. T h i s 
Determination Order awarded claimant 32° for 10% unscheduled 
d i s a b i l i t y for i n j u r y to her "upper back." Claimant's c o n d i t i o n 
was found to be medically s t a t i o n a r y on June 22, 1983. 
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E x a c t l y one month a f t e r c laim c l o s u r e , claimant returned to 
Dr. Matheson with i n c r e a s i n g complaints of pain i n her neck and 
upper back, headaches and pain i n the area surrounding the 
s c a p u l a . Claimant s t a t e d that r i d i n g i n a car and s i t t i n g for 
extended periods while performing desk work aggravated her 
symptoms. 

Dr. Matheson, at claimant's request, r e f e r r e d claimant for 
examination by Dr. Smith, neurosurgeon. He examined claimant on 
October 25, 1983. He had a v a i l a b l e the myelographic s t u d i e s of 
October 20, 1982. He i n t e r p r e t e d these as suggesting a minimal 
s l i g h t bulge at the v e n t r a l aspect of the C5-6 l e v e l . He 
diagnosed claimant's condition as a p o s s i b l e c e r v i c a l discopathy. 
He s t a t e d that i t could not be determined whether t h i s represented 
a minute midline annulus tear or p o s t e r o l a t e r a l rupture, which 
could only be determined with s p e c i a l i z e d t e s t i n g . He recommended 
"cinefluroradiography" and discography of the C5-6 l e v e l and 
p o s s i b l y the C4-5 and/or C6-7 l e v e l s , to see i f a d i s c o p a t h i c 
l e s i o n could be determined and v e r i f i e d . He b e l i e v e d there was a 
reasonable p o s s i b i l i t y , i f not p r o b a b i l i t y , that claimant's 
c o n d i t i o n could be " c h a r a c t e r i z e d , " and i f l o c a l i z e d , s u c c e s s f u l l y 
t r e a t e d . 

Cinefluorography was conducted on December 6, 1983. 
Cinefluorography, or cineradiography, i s the making of a motion 
p i c t u r e record of s u c c e s s i v e images appearing on a f l u o r o s c o p i c 
s c r e e n . Dorland's I l l u s t r a t e d Medical D i c t i o n a r y (26th Ed. 
1981). T h i s d i a g n o s t i c procedure apparently i n d i c a t e d a 
reasonably normal c e r v i c a l spine. A c e r v i c a l discogram performed 
on the same date, however, d i s c l o s e d some c o n t r a s t i n the C5-6 
i n t e r s p a c e , as w e l l as some c o n t r a s t around the i n t e r v e r t e b r a l 
a r e a outside of the d i s c space. A subsequent discogram was 
performed on January 3, 1984. An a n e s t h e t i c was i n j e c t e d i n t o the 
centrum p o r t i o n of the d i s c at the C5-6 l e v e l . An immediate pain 
response was noted. Claimant was put through a f u l l range of 
manipulations, and her pain was n e a r l y t o t a l l y r e l i e v e d , i f not 
t o t a l l y r e l i e v e d . She had no complaints of r e s i d u a l pain i n 
e i t h e r the r i g h t or the l e f t shoulder/scapular area, and f u l l 
hyperextension of the neck did not b r i n g about any p a r t i c u l a r 
discomfort. Dr. Smith reported that t h i s was a p o s i t i v e and 
c o n c l u s i v e a n e s t h e t i c discogram, e s t a b l i s h i n g the pain source as 
the C5-6 d i s c , a s s o c i a t e d with probable traumatic spondylopathy. 

Claimant was examined by Dr. Wilson, n e u r o l o g i s t , on r e f e r r a l 
by the employer. He s t a t e d that, on the b a s i s of claimant's 
h i s t o r y , "at b e s t , " she was s u f f e r i n g c e r v i c a l , d o r s a l and 
shoulder s t r a i n s . He found nothing i n her h i s t o r y nor on h i s 
examination to suggest that claimant's pain was d i s c o g e n i c i n 
o r i g i n due to c e r v i c a l nerve root i r r i t a t i o n . He concurred i n the 
co n c l u s i o n s of the Orthopaedic Consultants. He s t a t e d h i s 
impression that surgery would not help claimant, and that before 
any type of surgery was contemplated, she should have a 
p s y c h o l o g i c a l e v a l u a t i o n . I n h i s opinion, normal EMG s t u d i e s and 
a normal myelogram r u l e d out a c e r v i c a l d i s c problem. When Dr. 
Wilson had the opportunity to review Dr. Smith's discograms, he 
s t a t e d that the discogram i s of questionable s i g n i f i c a n c e . He 
apparently b e l i e v e s that a myelogram i s "a much b e t t e r d i a g n o s t i c 
study i n diagnosing c e r v i c a l d i s c problems." He remained of the 
opinion that claimant's neck pain was not due to d i s c o g e n i c 
d i s e a s e and that c e r v i c a l surgery was not i n d i c a t e d . 
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By and through Dr. Smith, claimant requested a u t h o r i z a t i o n 
for a t h i r d "confirmatory" discogram at the C5-6 l e v e l . Dr. Smith 
i n d i c a t e d t h a t i f t h i s procedure was again p o s i t i v e , claimant 
should be allowed to have an a n t e r i o r c e r v i c a l discectomy and 
interbody f u s i o n for r e l i e f of her chronic neck, shoulder and arm 
p a i n . 

By l e t t e r dated February 10, 1984 the employer denied a 
request for c l a i m reopening, on the s t a t e d grounds that the 
information submitted did not e s t a b l i s h a worsening of her 
c o n d i t i o n . I n a d d i t i o n , the employer advised claimant t h a t the 
request for a u t h o r i z a t i o n of a t h i r d discogram was under 
advisement. 

Dr. S a y l e r , a r a d i o l o g i s t , reviewed the discogram f i l m s at 
the request of the employer. That report s t a t e s i n p a r t : 

"Apparently, the procedure was performed 
with a videofluoroscope. Therefore, the 
person observing the exam may have a b e t t e r 
idea of the r e l a t i o n s h i p s . From t h i s exam 
alone, I cannot t e l l whether i t i s an 
extruded d i s c . " 

The Medical D i r e c t o r of the Workers' Compensation Department 
communicated with Dr. Matheson, at the employer's request, i n 
order to suggest the p o s s i b i l i t y of treatment at a pain c e n t e r . 
Apparently as a r e s u l t , claimant was r e f e r r e d for a 
m u l t i d i s c i p l i n a r y pain assessment at the Northwest Pain Center. 
Claimant attended the pain center program from A p r i l 23, 1984 to 
May 16, 1984. The pain center s t a f f diagnosed claimant's 
c o n d i t i o n as c e r v i c a l pain without evidence of nerve root 
problems. I t was t h e i r opinion that nerve root compression was 
not the cause of claimant's chronic pain syndrome. They f e l t that 
surgery was not warranted. I t was t h e i r opinion that surgery 
would not p o s i t i v e l y c o n t r i b u t e toward r e s o l u t i o n of claimant's 
c h r o n i c p a i n . 

At the hearing, claimant described her chronic complaints of 
upper back, neck, r i g h t shoulder and r i g h t arm pain, which caused 
l i m i t a t i o n s i n her a b i l i t y to move her neck, r i g h t shoulder and 
r i g h t arm. Because of her chronic, m u l t i p l e symptoms, she wishes 
to have the surgery recommended by Dr. Smith. She b e l i e v e s t h a t 
such surgery w i l l r e l i e v e her chronic pain syndrome and enhance 
her a b i l i t y to r e t u r n to r e g u l a r work. 

Thus, u n t i l claimant was examined by Dr. Misko a f t e r the 
hearing, and the MRI was performed, Dr. Smith was the only 
p h y s i c i a n who diagnosed a d i s c l e s i o n and recommended surgery. 
Dr. Smith b e l i e v e d that there has been a misdiagnosis of 
claimant's c o n d i t i o n , and that she had not been t r e a t e d p r o p e r l y . 

The Referee found compelling reasons not to defer to Dr. 
Smith's opinions concerning the proper diagn o s i s of claimant's 
c o n d i t i o n and the recommendation for surgery, even assuming he i s 
the t r e a t i n g p h y s i c i a n i n t h i s c ase. See g e n e r a l l y Linda L . 
Cates, 36 Van Natta 1696 (1984); Leland D. Owens, 36 Van Natta 
1614 (1984); E v e r e t t E. Robinson, 36 Van Natta 1290 (1984); E a r l 
Freeman, 34 Van Natta 1284 (1982), a f f ' d mem. 63 Or App 529 
(1983); Lucine S c h a f f e r , 33 Van Natta 511 (1981). On the b a s i s of 
the evidence that the Referee had before him, we agree with h i s 
c o n c l u s i o n that claimant f a i l e d to e s t a b l i s h t h a t the surgery 
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proposed by Dr. Smith i s reasonable and necessary. Claimant's 
motion to remand, and the supporting medical r e p o r t s , however, 
e s t a b l i s h a "compelling b a s i s " for remand. Buster v. Chase Bag 
Co., 14 Or App 323, 328 (1973); Tanner v. P & C Tool Co., 9 Or App 
463, 467 (1972). 

I n the i n t e r i m s i n c e the hearing, claimant apparently has 
continued to experience the same symptoms of headaches, neck and 
r i g h t arm p a i n . Dr. Smith apparently r e f e r r e d her to Dr. Misko 
for f u r t h e r e v a l u a t i o n . Without the b e n e f i t of the MRI, and on 
the b a s i s of claimant's h i s t o r y , d i a g n o s t i c s t u d i e s , i n c l u d i n g 
those conducted by Dr. Smith, and h i s examination, Dr. Misko 
formed the t e n t a t i v e conclusion that claimant had a d i s c 
d i s r u p t i o n at the C5-6 l e v e l which probably was l y i n g beneath the 
ligament and causing symptoms. I n a report, dated May 23, 1985, 
addressed to Dr. Smith, Dr. Misko s t a t e d : 

"Cases i n which there i s chronic p o s t e r i o r 
c e r v i c a l and i n t e r s c a p u l a r pain and 
headaches r e s u l t i n g from c e r v i c a l d i s c 
rupture without r a d i c u l a r symptoms are 
d i f f i c u l t to diagnose and t r e a t . T h i s 
woman must be made aware of the f a c t that 
the r e s u l t s of surgery for t h i s type of 
complex i s not as good as i n the pure 
r a d i c u l a r complex. However, i f the l e s i o n 
can be a c c u r a t e l y l o c a l i z e d and i f adequate 
c o n s e r v a t i v e therapy had been given, I 
b e l i e v e that a f t e r t h i s many years . . . an 
attempt a t d e f i n i t i v e treatment of t h i s 
p a t i e n t i s i n d i c a t e d . " 

As s t a t e d above, claimant submitted to an MRI on or about 
May 28, 1985. Th i s procedure, according to Dr. Misko, confirms 
Dr. Smith's other d i a g n o s t i c s t u d i e s and i n d i c a t e s that claimant 
has a d i s c d i s r u p t i o n a t the C5-6 l e v e l with d i s c m a t e r i a l 
underlying the ligament. Dr. Snodgrass, a n e u r o l o g i s t i n the same 
o f f i c e as Dr. Misko, concurs i n t h i s i n t e r p r e t a t i o n of the MRI. 

Claimant's motion a l l e g e s that the MRI procedure was not 
a v a i l a b l e to any person w i t h i n the St a t e of Oregon u n t i l January 
or February of 1985, i . e . , s i x to seven months a f t e r the hearing. 
The MRI apparatus u t i l i z e d by the laboratory to which claimant was 
r e f e r r e d opened for s e r v i c e s i n February of 1985. According to 
claimant, p r i o r to t h i s time, t h i s procedure was only performed i n 
"major medical c e n t e r s , " and nowhere i n the St a t e of Oregon. 

Th i s case i s s i m i l a r to those i n which a claimant's c h r o n i c 
c o n d i t i o n remains undiagnosed at the time of hearing or, although 
diagnosed, unsupported by o b j e c t i v e medical evidence. See, e.g. 
Armstrong v. SAIF, 67 Or App 498 (1984); Egge v. Nu-Steel, 57 Or 
App 327 (1982); Ronald J . Gazeley, 36 Van Natta 212 (1984); E d i t h 
Grimshaw, 36 Van Natta 63 (1984); Casimer Witkowski, 35 Van Natta 
1661 (1983) . I n these cases, the court and the Board have found 
remand appropriate. 

The recent d i a g n o s t i c study conducted by Dr. Misko and h i s 
report persuade us that there i s a p o t e n t i a l void i n the record 
concerning the proper diagnosis of claimant's chronic c e r v i c a l 
p a i n and the most appropriate treatment modality. I n t h i s sense, 
the record has been incompletely developed. We f i n d remand 
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appropriate based upon claimant's unchallenged a s s e r t i o n that the 
MRI study was not a v a i l a b l e i n the S t a t e of Oregon a t the time of 
h e a r i n g . We b e l i e v e that t h i s medical evidence, as w e l l as any 
other r e c e n t l y developed evidence, should be considered by the 
Referee as i t bears upon the question of the reasonableness and 
n e c e s s i t y of the surgery proposed by Dr. Smith. 

T h i s d i s p o s i t i o n makes i t necessary to consider the e f f e c t 
upon the remaining i s s u e s i n the case: the i s s u e s of premature 
c l o s u r e , aggravation, extent of permanent d i s a b i l i t y and 
p e n a l t i e s / a t t o r n e y f e e s . We disagree with claimant's contention 
t h a t her c o n d i t i o n never a t t a i n e d a medically s t a t i o n a r y s t a t u s . 
The record r e f l e c t s a g r a d u a l l y worsening condition s i n c e 
c l a i m a n t ' s o r i g i n a l i n j u r y , with periods during which claimant's 
c o n d i t i o n s t a b l i z e d but then worsened. Thus, r e g a r d l e s s of the 
u l t i m a t e outcome on the question of surgery, we r e j e c t c laimant's 
contention that her condition was not medically s t a t i o n a r y a t the 
time of the August 12, 1983 claim c l o s u r e . Whether claimant i s 
e n t i t l e d to c l a i m reopening for a worsened condition, and, i f so, 
as of what point i n time, i s a matter which should be determined 
i n c o n j u n c t i o n with the ultimate d e c i s i o n on the i s s u e of 
surgery. Thus, the e f f e c t of our order i s to leave the c l a i m i n 
c l o s e d s t a t u s , with a denied, but pending, aggravation c l a i m . 
Whether the employer's r e f u s a l to authorize the surgery proposed 
by Dr. Smith i s u l t i m a t e l y found to be c o r r e c t or i n c o r r e c t , i t 
c e r t a i n l y cannot be considered unreasonable. 

We deem i t appropriate to vacate the Referee's order i n i t s 
e n t i r e t y , with the exception of those portions which upheld the 
August 12, 1983 Determination Order as a proper c l o s u r e of the 
c l a i m and d e c l i n e d to impose a penalty/attorney's fee for an 
unreasonable d e n i a l of medical s e r v i c e s . Those p o r t i o n s of the 
order are affirmed. I n the event that the Referee u l t i m a t e l y 
determines that claimant has f a i l e d to e s t a b l i s h the 
reasonableness and n e c e s s i t y of the surgery i n i s s u e , the Referee 
s h a l l i s s u e an Order on Remand, with the appropriate n o t i c e to 
p a r t i e s , r e i n s t a t i n g those portions of h i s o r i g i n a l order which 
upheld the d e n i a l of medical s e r v i c e s , upheld the employer's 
February 10, 1984 aggravation claim d e n i a l and awarded a d d i t i o n a l 
unscheduled d i s a b i l i t y . Our d i s p o s i t i o n makes i t i m p r a c t i c a l to 
address the extent of d i s a b i l i t y i s s u e r a i s e d by the employer's 
c r o s s - r e q u e s t for review at the present time. 

I n the event that claimant u l t i m a t e l y p r e v a i l s on the i s s u e 
of surgery and the r e l a t e d i s s u e of claim reopening for a worsened 
c o n d i t i o n , claimant's attorney s h a l l be awarded a reasonable 
a t t o r n e y ' s fee for s e r v i c e s rendered at a l l p r i o r l e v e l s of t h i s 
proceeding, i n c l u d i n g Board review. ORS 656.388(1). 

ORDER 

The Referee's order dated September 26, 1984 i s affirmed i n 
p a r t , vacated and remanded i n p a r t . Those portions of the order 
which upheld the Determination Order dated August 12, 1983 as a 
proper c l o s u r e of the claim, and which d e c l i n e d to impose a 
p e n a l t y / a t t o r n e y ' s fee for an unreasonable d e n i a l of medical 
s e r v i c e s , are affirmed. The remaining portions of the Referee's 
order are vacated, and t h i s case i s remanded to the Referee for 
f u r t h e r proceedings c o n s i s t e n t with t h i s order. 
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JAMES L . BRIGGS, C l a i m a n t WCB 84-06263 
P e t e r s o n & P e t e r s o n , C l a i m a n t ' s A t t o r n e y s A u g u s t 12, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r t h a t 
approved t h e i n s u r e r ' s p a r t i a l d e n i a l of c l a i m a n t ' s r i g h t s h o u l d e r 
c o n d i t i o n . C l a i m a n t h a s f i l e d no b r i e f on r e v i e w . The i n s u r e r 
c r o s s - r e q u e s t s r e v i e w and a s k s the Board t o r u l e on the p r o p r i e t y 
of the R e f e r e e ' s r e f u s a l t o reopen the r e c o r d f o r t h e a d m i s s i o n o f 
e v i d e n c e t h a t was u n a v a i l a b l e w h i l e the r e c o r d was open, b u t 
became a v a i l a b l e a f t e r i t was c l o s e d . 

On the m e r i t s , we a f f i r m the R e f e r e e ' s o r d e r . On the 
i n s u r e r ' s c r o s s - r e q u e s t , we note t h a t b e c a u s e of our h o l d i n g on 
t h e m e r i t s , the i s s u e of the R e f e r e e ' s r e f u s a l t o reopen the c l a i m 
i s moot. We f i n d , however, t h a t t h e R e f e r e e ' s r e f u s a l was, i n 
f a c t , e r r o r , a l b e i t h a r m l e s s e r r o r . The documentary e v i d e n c e t h a t 
the i n s u r e r sought t o have i n c l u d e d i n the r e c o r d was c l e a r l y 
r e l e v a n t i n t h a t i t tended t o r e f u t e c l a i m a n t ' s t e s t i m o n y 
r e g a r d i n g h i s p r i o r m e d i c a l h i s t o r y . The e v i d e n c e was a l s o 
c l e a r l y not a v a i l a b l e w h i l e the r e c o r d remained open, and c o u l d 
not have been produced by the i n s u r e r ' s due d i l i g e n c e . A f t e r 
r e v i e w i n g the r e c o r d and the p r o c e e d i n g s below, we c o n c l u d e t h a t 
the r e c o r d was i n c o m p l e t e l y developed and s h o u l d have been 
reopened f o r the r e c e i p t of a d d i t i o n a l e v i d e n c e . OAR 438-07-025; 
B a i l e y v. S A I F , 296 Or 41 ( 1 9 8 3 ) . B e cause o f our h o l d i n g on the 
m e r i t s , however, we do not remand. 

The Board a f f i r m s the o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 18, 1985 i s a f f i r m e d . 

SHARON L . JAMES, C l a i m a n t WCB 83-07472 & 83-08033 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y A u g u s t 12, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Noreen K. S a l t v e i t , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r . The 
R e f e r e e ' s o r d e r upheld L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s 
d e n i a l of c l a i m a n t ' s c e r v i c a l s p i n e and s h o u l d e r a g g r a v a t i o n 
c l a i m , s e t a s i d e Kemper I n s u r a n c e Company's d e n i a l of c l a i m a n t ' s 
new i n j u r y c l a i m f o r h e r c e r v i c a l s p i n e and s h o u l d e r , and o r d e r e d 
t h a t c l a i m a n t was not e n t i t l e d t o p a l l i a t i v e c h i r o p r a c t i c 
t r e a t m e n t s i n e x c e s s of t h o s e e s t a b l i s h e d a s w i t h i n the g u i d e l i n e s 
of OAR 4 3 6 - 6 9 - 2 0 1 ( 2 ) ( a ) . C l a i m a n t h a s f i l e d no b r i e f on Board 
r e v i e w . 

T h i s c a s e p o s e s a somewhat unique i s s u e , i n a d d i t i o n t o t h o s e 
i s s u e s f a i r l y r a i s e d by the r e c o r d . Although c l a i m a n t f i l e d no 
b r i e f t o the Board s e t t i n g f o r t h h e r argument r e g a r d i n g where the 
R e f e r e e may have e r r e d i n h i s d e c i s i o n , t h e r e s p o n s i b l e i n s u r e r , 
Kemper, f i l e d i t s b r i e f a r g u i n g t h a t the R e f e r e e e r r e d i n f i n d i n g 
i t r e s p o n s i b l e f o r c l a i m a n t ' s compensation. Kemper d i d not f i l e a 
c r o s s - r e q u e s t f o r Board r e v i e w . L i b e r t y Northwest u r g e s t h a t we 
not c o n s i d e r Kemper's " r e s p o n s i b i l i t y " arguments on Board r e v i e w , 

-1049-



b e c a u s e of Kemper's f a i l u r e t o c r o s s - r e q u e s t r e v i e w . I n t h e 
a l t e r n a t i v e , L i b e r t y Northwest a r g u e s t h a t the R e f e r e e ' s 
r e s p o n s i b i l i t y f i n d i n g was c o r r e c t . 

A l t h o u g h the p h r a s e " c r o s s - r e q u e s t " i s f r e q u e n t l y e n c o u n t e r e d 
a s a m a t t e r of p r a c t i c e i n t h i s forum, t h e r e i s no s t a t u t o r y 
r e q u i r e m e n t t h a t a p a r t y f i l e s u c h a r e q u e s t once a n o t h e r p a r t y 
h a s p e t i t i o n e d t h e Board t o r e v i e w a c a s e . Compare ORS 656.295 
w i t h ORS 6 5 6 . 2 9 8 ( 4 ) . Our r e v i e w i s de novo, and once a p a r t y 
r e q u e s t s r e v i e w , our s t a t u t o r y g r a n t of a u t h o r i t y i s t o " a f f i r m , 
r e v e r s e , modify or supplement the o r d e r o f the r e f e r e e and make 
such d i s p o s i t i o n of the c a s e a s [we d e t e r m i n e ] t o be 
a p p r o p r i a t e . " ORS 6 5 6 . 2 9 5 ( 6 ) . See N e e l y v. S A I F , 43 Or App 319, 
323 ( 1 9 7 9 ) ; F r a n c o e u r v. S A I F , 20 Or App 604, 606-07 ( 1 9 7 5 ) ; 
Jimmie P a r k e r s o n , 35 Van N a t t a 1247, 1249-50 ( 1 9 8 3 ) . We, 
t h e r e f o r e , have c o n s i d e r e d Kemper's arguments d i r e c t e d a t t h e 
r e s p o n s i b i l i t y i s s u e . 

I n 1980 c l a i m a n t was i n v o l v e d i n a nonwork r e l a t e d motor 
v e h i c l e a c c i d e n t , i n which she i n j u r e d h e r c e r v i c a l s p i n e . She 
t r e a t e d f o r a y e a r w i t h Dr. B u t t l e r , a c h i r o p r a c t o r . On J u l y 17, 
1982 c l a i m a n t s u s t a i n e d an o n - t h e - j o b s t r a i n i n j u r y t o h e r 
c e r v i c a l s p i n e and r i g h t s h o u l d e r r o t a t o r c u f f w h i l e employed by 
L i b e r t y N o r t h w e s t ' s i n s u r e d . Her t r e a t i n g c h i r o p r a c t o r , Dr. 
B u t t l e r , d e c l a r e d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y i n e a r l y 
March 1983 and on March 29, 1983 the c l a i m was c l o s e d w i t h no 
permanent d i s a b i l i t y award. A p p a r e n t l y i n e a r l y June 1983 
c l a i m a n t and h e r e m p l o y e r / i n s u r e r s t i p u l a t e d t o an award of 32° 
( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y f o r h e r c e r v i c a l s p i n e and r i g h t 
s h o u l d e r . 

S h o r t l y a f t e r e n t e r i n g i n t o the s t i p u l a t i o n , c l a i m a n t , who 
was a t the time working f o r Kemper's i n s u r e d , f i l e d an a g g r a v a t i o n 
c l a i m w i t h L i b e r t y Northwest, which was d e n i e d June 27, 1983. She 
t h e n f i l e d a new i n j u r y c l a i m w i t h Kemper on August 10, 1983. 
Kemper i s s u e d i t s r e s p o n s i b i l i t y d e n i a l August 12, 1983 and an 
o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 was e n t e r e d 
August 24, 1983. 

I n t h i s r e s p o n s i b i l i t y c a s e , the i s s u e i s which employer 
s h o u l d be r e s p o n s i b l e f o r c l a i m a n t ' s compensation where t h e r e i s 
p e r s u a s i v e e v i d e n c e t h a t the l a t e s t employment a c t u a l l y and 
i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t d i s a b i l i t y . 
D o c t o r s P a s q u e s i , o r t h o p e d i s t , and Gatterman, c h i r o p r a c t i c 
o r t h p e d i s t , b o t h u n e q u i v o c a l l y s t a t e t h a t employment e x p o s u r e a t 
Kemper's i n s u r e d a c t u a l l y and i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r i n c r e a s e d m e d i c a l and 
c h i r o p r a c t i c t r e a t m e n t . Dr. B u t t l e r , c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , c h a r a c t e r i z e d t h e June 1983 e x a c e r b a t i o n a s b e i n g 
c a u s e d by the k i n d of work c l a i m a n t was d o i n g a t Kemper's 
i n s u r e d . A l l of the m e d i c a l and c h i r o p r a c t i c o p i n i o n s 
acknowledged t h a t the i n j u r y a t L i b e r t y N o r t h w e s t ' s i n s u r e d and 
the noneompensable motor v e h i c l e a c c i d e n t a l s o c o n t r i b u t e d t o 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . A l t h o u g h we do not a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t " d i d i n f a c t s u f f e r a new 
i n j u r y " a t Kemper's i n s u r e d , i n t h a t t h e r e was no i d e n t i f i a b l e 
i n c i d e n t t h a t b r o ught on symptoms, we a r e p e r s u a d e d by t h e w e i g h t 
of the e v i d e n c e t h a t work ex p o s u r e a t Kemper's i n s u r e d a c t u a l l y 
and i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s i n c r e a s e d d i s a b i l i t y . 
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T h e r e f o r e , t h e R e f e r e e c o r r e c t l y a s s i g n e d r e s p o n s i b i l i t y t o 
Kemper. B o i s e C a s c a d e Corp. v. S t a r b u c k , 296 Or 238, 244-45 
( 1 9 8 4 ) . 

On the i s s u e of the f r e q u e n c y of c h i r o p r a c t i c t r e a t m e n t s , i n 
the a b s e n c e of an i n d i c a t i o n a s t o what e r r o r the R e f e r e e may have 
committed, we have s e a r c h e d the r e c o r d and have found none. 

The Board a f f i r m s the o r d e r of t he R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1984 i s a f f i r m e d . 

ROXANNE D. KENNISON, C l a i m a n t WCB 84-05747 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y A u g u s t 12, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r which s e t 
a s i d e the D e t e r m i n a t i o n Order d a t e d A p r i l 6, 1984 b e c a u s e of l a c k 
of j u r i s d i c t i o n i n the E v a l u a t i o n D i v i s i o n of t h e Workers' 
Compensation Department and d e n i e d o t h e r r e q u e s t e d r e l i e f b e c a u s e 
of l a c k of j u r i s d i c t i o n i n t h e H e a r i n g s D i v i s i o n . The i s s u e on 
r e v i e w i s s u b j e c t m a t t e r j u r i s d i c t i o n . 

C l a i m a n t was i n j u r e d on June 29, 1976. The c l a i m was 
a c c e p t e d a s a n o n - d i s a b l i n g c l a i m and not c l o s e d . C l a i m a n t 
a p p l i e d t o the s e l f - i n s u r e d employer f o r r e o p e n i n g i n 1983. 
Reopening was a t f i r s t d e n i e d , then a d d i t i o n a l e v i d e n c e 
e s t a b l i s h e d the need f o r f u r t h e r m e d i c a l s e r v i c e s and d i s a b i l i t y 
c o m p e nsation. The s e l f - i n s u r e d employer v o l u n t a r i l y reopened t h e 
c l a i m and r e c l a s s i f i e d the c l a i m as d i s a b l i n g . C l a i m a n t o b t a i n e d 
s u r g e r y f o r h e r c o n d i t i o n and was compensated f o r temporary 
d i s a b i l i t y . When c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , 
t h e employer s u b m i t t e d the c l a i m f o r c l o s u r e t o t h e E v a l u a t i o n 
D i v i s i o n o f t h e Workers' Compensation Department a p p a r e n t l y 
p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 2 ) . 

C l a i m a n t was e n t i t l e d under ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) t o r e o p e n i n g of 
h e r c l a i m and p r o c e s s i n g under ORS 656.262 through c l o s i n g under 
ORS 656.268 i f she f i l e d h e r a g g r a v a t i o n c l a i m w i t h i n f i v e y e a r s 
of t h e d a t e of i n j u r y . C l a i m a n t d i d not a p p e a l the c l a s s i f i c a t i o n 
of h e r c l a i m w i t h i n one y e a r of the d a t e of i n j u r y and t h u s cannot 
now p r o t e s t the o r i g i n a l c l a s s i f i c a t i o n . G a r l a n d Combs, 37 Van 
U a t t a 756 ( 1 9 8 5 ) . 

The c l a i m i n t h i s c a s e was reopened more t h a n f i v e y e a r s 
a f t e r the d a t e o f i n j u r y , t h e r e f o r e , t h e r e o p e n i n g of t h e c l a i m 
was a v o l u n t a r y r e o p e n i n g i n Own Motion s t a t u s under ORS 
6 5 6 . 2 7 8 ( 4 ) . As su c h , t h e R e f e r e e was c o r r e c t t o f i n d t h a t t h e 
E v a l u a t i o n D i v i s i o n o f the Workers' Compensation Department had no 
j u r i s d i c t i o n t o make d e t e r m i n a t i o n s of c l o s u r e and permanent 
d i s a b i l i t y and t h a t t h e H e a r i n g s D i v i s i o n was w i t h o u t j u r i s d i c t i o n 
i n the c o n t r o v e r s y . P r o p e r c l o s i n g of the c l a i m , opened under ORS 
656.278, would be by a p p l i c a t i o n t o the Workers' Compensation 
Board under ORS 656.278. 

The Board a f f i r m s and adopts t h e o r d e r of t h e R e f e r e e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d December 27, 1984 i s a f f i r m e d . 

RONALD D. NIELSON, C l a i m a n t WCB 83-11744 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y A u g u s t 12, 1985 
Coons, e t a l . , A t t o r n e y s O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e S e i f e r t ' s 
o r d e r t h a t s e t a s i d e the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s 
r e q u e s t f o r s u r g e r y , b u t d i d not o r d e r payment of temporary 
d i s a b i l i t y compensation b e g i n n i n g on the d a t e c l a i m a n t l e f t work. 
On r e v i e w , c l a i m a n t a r g u e s t h a t b e c a u s e the s u r g e r y was found t o 
be compensable, temporary d i s a b i l i t y s h o u l d have been awarded 
b e g i n n i n g a s of the d a t e c l a i m a n t l e f t work, and c o n t i n u i n g 
through the d a t e of the n e x t c l o s u r e f o l l o w i n g s u r g e r y . 

The S A I F C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w , a r g u i n g t h a t 
c l a i m a n t h a s f a i l e d to e s t a b l i s h the c o m p e n s a b i l i t y of the s u r g e r y 
i n the f i r s t i n s t a n c e . I t a r g u e s i n the a l t e r n a t i v e t h a t i f t h e 
s u r g e r y i s compensable, c l a i m a n t h a s i m p e r m i s s i b l y r a i s e d f o r the 
f i r s t time on r e v i e w the i s s u e of c o n t i n u i n g temporary d i s a b i l i t y 
c o m p e n s a t i o n from the d a t e of S A I F ' s d e n i a l through the n e x t c l a i m 
c l o s u r e , f o r the i s s u e a t h e a r i n g was l i m i t e d t o e n t i t l e m e n t t o 
temporary d i s a b i l i t y from November 4, 1983 through the d a t e of the 
d e n i a l . 

We r e v i e w de novo and r e v e r s e on the c o m p e n s a b i l i t y i s s u e . 
B e c a u s e of our c o m p e n s a b i l i t y h o l d i n g , we need not a d d r e s s 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y c ompensation f o r 
the p e r i o d c l a i m e d . 

C l a i m a n t was compensably i n j u r e d when he s l i p p e d o f f of a 
6 0 - f o o t c l i f f and bounced down a h i l l s i d e . He was i m m e d i a t e l y 
h o s p i t a l i z e d , c o m p l a i n i n g of low back and r i g h t l e g i n j u r i e s . The 
i n i t i a l d i a g n o s i s was lower back and r i g h t lower l e g c o n t u s i o n s . 
C l a i m a n t d i d not i n i t i a l l y c o m p l a i n of head or neck symptoms. 

F i v e d a ys a f t e r the i n j u r y , c l a i m a n t r e t u r n e d t o t h e h o s p i t a l 
c o m p l a i n i n g of h e a d a c h e s t h a t he r e l a t e d t o h i s f a l l . The 
d i a g n o s i s was c e r v i c a l m u scle s t r a i n , and c l a i m a n t was g i v e n a 
c e r v i c a l c o l l a r . A subsequent CT s c a n was normal. 

C l a i m a n t began t r e a t i n g w i t h Dr. P a t t e r s o n , a n e u r o l o g i s t . 
X - r a y s t a k e n a month a f t e r c l a i m a n t ' s a c c i d e n t were normal, e x c e p t 
f o r some d i s c s p a c e n a r r o w i n g a t the C5-6 l e v e l . Dr. P a t t e r s o n ' s 
n e u r o l o g i c e x a m i n a t i o n was a l s o normal, a s was an EEG conducted 
soon t h e r e a f t e r . Dr. P a t t e r s o n u l t i m a t e l y d i a g n o s e d 
" p o s t - c o n c u s s i o n h e a d a c h e s " and r e f e r r e d c l a i m a n t t o Dr. Holmes, 
who found t h a t he had n o t h i n g t o o f f e r c l a i m a n t o t h e r t h a n 
e x e r c i s e and p h y s i c a l t h e r a p y . Dr. Holmes r e l e a s e d c l a i m a n t t o 
r e t u r n t o work a s a t r u c k d r i v e r b e g i n n i n g June 14, 1983. A 
December 1, 1983 D e t e r m i n a t i o n Order g r a n t e d temporary t o t a l 
d i s a b i l i t y through June 14, 1983 and temporary p a r t i a l d i s a b i l i t y 
from J u n e 15 through November 4, 1983. 

C l a i m a n t was n e x t examined on J a n u a r y 12, 1984 by a 
neurosurgeon, Dr. B e r k e l e y , who d i a g n o s e d p o s t - c o n c u s s i o n 
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syndrome, c e r v i c a l i n j u r y w i t h p o s s i b l e C5-6 s p o n d y l o p a t h y and 
t i n n i t u s . Dr. B e r k e l e y r e l a t e d a l l of c l a i m a n t ' s symptoms to the 
1983 i n d u s t r i a l i n j u r y . He a l s o s t a t e d t h a t c l a i m a n t c o u l d not 
work, and t h a t a c e r v i c a l myelogram was needed t o d e t e r m i n e the 
e x a c t d i s e a s e p r o c e s s p r e s e n t . The subsequent myelogram c o n f i r m e d 
t h e p r e s e n c e of C5-6 and 6-7 s p o n d y l o s i s l e s i o n s , and Dr. B e r k e l e y 
a s k e d f o r a u t h o r i z a t i o n t o p e r f o r m s u r g e r y a t t h o s e l e v e l s . 

S A I F s e n t c l a i m a n t t o O r t h o p e d i c C o n s u l t a n t s , who examined 
him and i s s u e d a r e p o r t s t a t i n g t h a t s u r g e r y was not needed. 
Bas e d on t h i s r e p o r t , S A I F i s s u e d a d e n i a l of r e o p e n i n g f o r 
s u r g e r y . C l a i m a n t h a s not worked s i n c e October o f 1983. 

The R e f e r e e s e t a s i d e S A I F ' s d e n i a l , h o l d i n g t h a t the r e p o r t s 
of Dr. B e r k e l e y p r o v i d e d s u f f i c i e n t m e d i c a l e v i d e n c e of an 
i n j u r y - r e l a t e d need f o r c e r v i c a l s u r g e r y . We a g r e e w i t h t h e 
R e f e r e e t h a t the e v i d e n c e s u p p l i e d by Dr. B e r k e l e y i s the most 
p r o b a t i v e . We do not a g r e e , however, t h a t i t i s p e r s u a s i v e . 

I n h i s d e p o s i t i o n t a k e n p r i o r t o t h e h e a r i n g , Dr. B e r k e l e y 
s t a t e d t h a t b a s e d on c l a i m a n t ' s h i s t o r y , t h e r e was no q u e s t i o n 
t h a t c l a i m a n t ' s need f o r s u r g e r y was n e c e s s i t a t e d by the 1983 
i n d u s t r i a l i n j u r y . The h i s t o r y upon which Dr. B e r k e l e y r e l i e d was 
t h a t c l a i m a n t had no p r e e x i s t i n g symptoms i n the neck or 
s h o u l d e r s , t h a t he had had a m i l d c o n c u s s i o n r e s u l t i n g from a 
t r u c k i n g a c c i d e n t i n 1980, and a m i l i t a r y s e r v i c e - r e l a t e d low back 
and knee i n j u r y . I n t a k i n g c l a i m a n t ' s h i s t o r y , Dr. B e r k e l e y 
s p e c i f i c a l l y a s k e d whether c l a i m a n t had e x p e r i e n c e d o t h e r trauma 
p r i o r t o the i n d u s t r i a l i n j u r y . C l a i m a n t answered i n the n e g a t i v e . 

I n f a c t , c l a i m a n t had s u f f e r e d o t h e r trauma. H i s t e s t i m o n y 
r e v e a l e d t h a t he had had two or t h r e e h i g h speed m o t o r c y c l e 
a c c i d e n t s , one of which r e s u l t e d i n a broken nose and t e e t h . He 
had a l s o been i n v o l v e d i n "a few" b a r room f i g h t s i n which he 
l i k e l y s u s t a i n e d blows t o the head. Dr. B e r k e l e y was unaware o f 
t h e s e a d d i t i o n a l trauma u n t i l t h e y were brought t o h i s a t t e n t i o n 
a t t h e time of h i s d e p o s i t i o n . A f t e r b e i n g p r e s e n t e d w i t h t h e s e 
new f a c t s , he answered i n the a f f i r m a t i v e when asked whether the 
new i n f o r m a t i o n "made i t h a r d e r " f o r him t o f i n d a c a u s a l l i n k 
between c l a i m a n t ' s need f o r s u r g e r y and the i n d u s t r i a l i n j u r y . He 
a l s o s t a t e d t h a t the t y p e s of i n j u r i e s d e s c r i b e d c o u l d p r e c i p i t a t e 
t h e symptoms of which c l a i m a n t c u r r e n t l y c o m p l a i n e d . He 
m a i n t a i n e d , however, t h a t the e s s e n t i a l f a c t from which h i s 
c a u s a t i o n o p i n i o n was made was t h a t c l a i m a n t was asymptomatic 
p r i o r t o the i n d u s t r i a l i n j u r y . Dr. B e r k e l e y was not a s k e d 
whether, c o n s i d e r i n g the new f a c t s , he remained of the o p i n i o n 
t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
c a u s e of the need f o r s u r g e r y . 

I t i s c l a i m a n t ' s burden t o prove e n t i t l e m e n t t o m e d i c a l 
s e r v i c e s . See e.g., A n i t a A. Bade, 36 Van N a t t a 1093, 1096 
(1984) . B e c a u s e e n t i t l e m e n t t o m e d i c a l s e r v i c e s i s i n h e r e n t l y a 
m e d i c a l q u e s t i o n , p r o o f g e n e r a l l y must come by way o f p e r s u a s i v e 
m e d i c a l e v i d e n c e . See Mark. J . D e l l e r , 37 Van N a t t a 558 ( 1 9 8 5 ) ; 
c f . , U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) . I n o r d e r 
t o be p e r s u a s i v e , a p h y s i c i a n ' s o p i n i o n must o r d i n a r i l y be b a s e d 
on complete and a c c u r a t e i n f o r m a t i o n . I f the h i s t o r y g i v e n by 
c l a i m a n t i s i n a c c u r a t e or i n c o m p l e t e , the p e r s u a s i v e impact of an 
o p i n i o n g e n e r a t e d t h e r e f r o m i s s u b s t a n t i a l l y d e c r e a s e d . M i l l e r v 
G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) ; Mark T. S t u r g i s , 
37 Van N a t t a 715, 718 ( 1 9 8 5 ) . _ r — 



I n t h e p r e s e n t c a s e , c l a i m a n t r e l i e s on the r e p o r t s of Dr. 
B e r k e l e y t o e s t a b l i s h t h e c o m p e n s a b i l i t y of c l a i m e d m e d i c a l 
s e r v i c e s . A f t e r c o n s i d e r i n g t h e r e c o r d , we f i n d t h a t t h o s e 
r e p o r t s , which were g e n e r a t e d from an i n c o m p l e t e h i s t o r y , a r e 
i n s u f f i c i e n t t o s a t i s f y c l a i m a n t ' s burden of p r o o f . H i s m e d i c a l 
s e r v i c e s c l a i m must, t h e r e f o r e , f a i l . 

B e c a u s e we f i n d t h a t c l a i m a n t ' s c l a i m i s not compensable, t h e 
s u b s i d i a r y i s s u e of e n t i t l e m e n t t o temporary d i s a b i l i t y 
c o m p e n s a t i o n i s moot. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 27, 1984 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . T h a t p o r t i o n of t h e R e f e r e e ' s o r d e r t h a t 
s e t a s i d e t h e S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s c l a i m f o r 
m e d i c a l s e r v i c e s i s r e v e r s e d and t he d e n i a l i s r e i n s t a t e d and 
a f f i r m e d . The remainder of the o r d e r i s a f f i r m e d . 

BERNARD L . OSBORN, C l a i m a n t WCB 83-10645 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y A u g u s t 12, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Seymour's o r d e r w h i c h 
upheld t h e S A I F C o r p o r a t i o n ' s d e n i a l of a g g r a v a t i o n of compensable 
i n j u r i e s t o c l a i m a n t ' s upper back and upheld S A I F ' s p a r t i a l d e n i a l 
of c o m p e n s a t i o n f o r m e d i c a l s e r v i c e s r e l a t e d t o a c e r v i c a l s p i n e 
c o n d i t i o n . C l a i m a n t a l s o r e q u e s t s remand t o reopen t h e r e c o r d t o 
admit an o p i n i o n l e t t e r from c l a i m a n t ' s former a t t e n d i n g p h y s i c i a n 
c r e a t e d a f t e r t h e i s s u a n c e of the R e f e r e e ' s o r d e r . The i s s u e s on 
r e v i e w a r e whether t h e c a s e s h o u l d be remanded t o t h e R e f e r e e t o 
reopen t h e r e c o r d , a g g r a v a t i o n , and c o m p e n s a b i l i t y . 

O p i n i o n s o f t h r e e d o c t o r s were o b t a i n e d a t t h e time o f t h e 
h e a r i n g : Dr. S t a i n s b y , who had performed s u r g e r y on c l a i m a n t ' s 
c e r v i c a l s p i n e many y e a r s b e f o r e t h e compensable i n j u r y ; Dr. 
D a v i s , a c h i r o p r a c t o r who examined and t r e a t e d c l a i m a n t ; and Dr. 
Laubengayer, an o r t h o p e d i c surgeon who was the a t t e n d i n g 
p h y s i c i a n . Dr. S t a i n s b y r e v i e w e d h i s f i l e and examined c l a i m a n t 
and r e p o r t e d t h a t c l a i m a n t ' s w o r k - r e l a t e d a c c i d e n t p r o b a b l y 
c o n t r i b u t e d t o h i s c u r r e n t c e r v i c a l s p i n e c o n d i t i o n . Dr. D a v i s 
d i d not know by h i s t o r y nor by r e a d i n g r a d i o g r a p h s t h a t c l a i m a n t 
had p r e v i o u s l y had e x t e n s i v e c e r v i c a l s p i n e s u r g e r y b u t b e l i e v e d 
c l a i m a n t ' s symptomatology was due t o the w o r k - r e l a t e d a c c i d e n t . 
Dr. Laubengayer, who was aware of t he p r e v i o u s s u r g e r y and who 
t r e a t e d c l a i m a n t from t h e time o f i n j u r y through t h e d a t e o f 
h e a r i n g , b e l i e v e d t h a t c l a i m a n t ' s neck p a i n was s e c o n d a r y t o t h e 
c e r v i c a l s p i n e s u r g e r y r a t h e r t h a n t o t h e compensable i n j u r y . The 
R e f e r e e r e l i e d on t h e a t t e n d i n g p h y s i c i a n ' s o p i n i o n t h a t t h e 
s t r a i n i n j u r y s u s t a i n e d i n t h e w o r k - r e l a t e d a c c i d e n t was p r o b a b l y 
not c o n t r i b u t o r y t o c l a i m a n t ' s c u r r e n t symptomatology and u p h e l d 
the p a r t i a l d e n i a l . 

A f t e r t h e i s s u a n c e of t h e R e f e r e e ' s o r d e r , c l a i m a n t o b t a i n e d 
a p e r f u n c t o r y r e p o r t l e t t e r from Dr. Laubengayer t h a t c a n be r e a d 
t o i n d i c a t e t h a t he may t h i n k t h a t t h e w o r k - r e l a t e d a c c i d e n t 
c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t c o n d i t i o n . Dr. L a u b e n g a y e r ' s 
r e p o r t s i n A p r i l and J u l y 1983 c l e a r l y r e l a t e d c l a i m a n t ' s 
symptomatology t o r e s i d u a l s o f h i s p r e v i o u s s u r g e r y a s t h e s o l e 
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c a u s e . The l a t e r o f t h e s e r e p o r t s was d a t e d J u l y 7, 1983. The 
h e a r i n g was h e l d on November 28, 1984. I n t h e i n t e r i m , c l a i m a n t 
a p p a r e n t l y made no e f f o r t t o c o n t a c t h i s a t t e n d i n g p h y s i c i a n t o 
c l a r i f y or modify h i s o p i n i o n . The R e f e r e e ' s o r d e r i s s u e d on 
December 26, 1984 and c l a i m a n t had h i s o p i n i o n l e t t e r from Dr. 
Laubengayer on J a n u a r y 8, 1985 and r e q u e s t e d r e c o n s i d e r a t i o n by 
the R e f e r e e on J a n u a r y 14. 

C l a i m a n t had one and o n e - h a l f y e a r s t o o b t a i n an o p i n i o n from 
Dr. Laubengayer b e f o r e the h e a r i n g and d i d n o t . Two weeks a f t e r 
t h e R e f e r e e ' s o r d e r , c l a i m a n t appeared w i t h a " c l a r i f y i n g " 
o p i n i o n . As we s a i d i n D e l f i n a P. Lopez, 37 Van N a t t a 164, 170 
( 1 9 8 5 ) , " t o m e r i t remand i t must be c l e a r l y shown t h a t m a t e r i a l 
e v i d e n c e was not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . " We f i n d t h a t c l a i m a n t h a s not shown t h a t Dr. 
La u b e n g a y e r ' s o p i n i o n c o u l d not have been o b t a i n e d b e f o r e t h e 
h e a r i n g i f c l a i m a n t had shown any d i l i g e n c e b e f o r e t h e h e a r i n g 
and, t h e r e f o r e , deny the r e q u e s t t o remand t o c o n s i d e r new 
e v i d e n c e . 

The Board a f f i r m s and adopts t h e o r d e r of t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 26, 1984 i s a f f i r m e d . 

TIMOTHY T. SPREA.DBOROUGH, C l a i m a n t WCB 84-06956 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y A u g u s t 12, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Gemmell's o r d e r t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l 
d i s a b i l i t y . On r e v i e w , the i n s u r e r a s s e r t s t h a t c l a i m a n t h a s 
f a i l e d t o prove t h a t he i s perma n e n t l y and t o t a l l y d i s a b l e d . I n 
a d d i t i o n , the i n s u r e r a r g u e s t h a t i t i s e n t i t l e d to an o f f s e t of 
15% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i n t h e e v e n t t h a t t h e 
Board f i n d s c l a i m a n t e n t i t l e d t o an un s c h e d u l e d award e x c e e d i n g 
40%. I n a 1984 s t i p u l a t e d s e t t l e m e n t , the i n s u r e r g r a n t e d 
c l a i m a n t 15% un s c h e d u l e d d i s a b i l i t y , i n a d d i t i o n t o t h e 25% 
awarded by a p r i o r D e t e r m i n a t i o n Order and s t i p u l a t e d s e t t l e m e n t , 
a s an advance a g a i n s t f u t u r e awards. The R e f e r e e d i d not a d d r e s s 
the o f f s e t i n h e r o r d e r . 

C l a i m a n t i s a 4 3 - y e a r - o l d former f u n e r a l d i r e c t o r and 
embalmer who compensably i n j u r e d h i s low back w h i l e l i f t i n g a 
c a s k e t i n A p r i l of 1976. H i s i n i t i a l t r e a t m e n t was c o n s e r v a t i v e , 
and h i s c l a i m was c l o s e d w i t h an award of temporary t o t a l 
d i s a b i l i t y compensation by a September 1976 D e t e r m i n a t i o n O r d e r . 
C l a i m a n t r e t u r n e d t o work, b u t e x p e r i e n c e d an immediate r e t u r n o f 
symptoms. A f t e r more c o n s e r v a t i v e t r e a t m e n t , he a g a i n r e t u r n e d t o 
th e j o b , b ut a s e v e r e e x a c e r b a t i o n on A p r i l 25, 1978 r e s u l t e d i n 
h i s b e i n g h o s p i t a l i z e d . H i s t r e a t i n g p h y s i c i a n t h e r e a f t e r 
recommended t h a t c l a i m a n t be r e t r a i n e d f o r l i g h t e r work. A second 
D e t e r m i n a t i o n Order awarded 5% un s c h e d u l e d d i s a b i l i t y f o r t he low 
back . 

A f t e r a p e r i o d of r e t r a i n i n g , c l a i m a n t found a j o b a s an 
e s t i m a t o r f o r a c o n s t r u c t i o n company. The job u l t i m a t e l y proved 
too s t r e n u o u s , however, and c l a i m a n t r e s i g n e d . A September 1979 
s t i p u l a t e d agreement gave c l a i m a n t an a d d i t i o n a l 20% u n s c h e d u l e d 
d i s a b i l i t y . -1055-



I n March o f 1980 c l a i m a n t e x p e r i e n c e d a n o t h e r e x a c e r b a t i o n , 
and a CT s c a n r e v e a l e d the p r e s e n c e of a b u l g i n g L5-S1 d i s c . I n 
a d d i t i o n , c l a i m a n t began e x h i b i t i n g a p s y c h o l o g i c a l r e a c t i o n t o 
the e f f e c t s o f h i s i n j u r y . I n August of 1980 he came under t h e 
c a r e o f a p s y c h i a t r i s t , Dr. Ruminson. Dr. Ruminson o p i n e d t h a t 
c l a i m a n t was s u f f e r i n g from a d e p r e s s i v e n e u r o s i s t r i g g e r e d by t h e 
s e q u e l a e of t h e compensable i n j u r y . 

I n l a t e 1980 a 48-week t r a i n i n g program i n d a t a p r o c e s s i n g 
was a r r a n g e d f o r c l a i m a n t . He completed i t i n December of 1981 
and began l o o k i n g f o r work. I n March of 1982, however, he was 
h o s p i t a l i z e d f o r s u r g i c a l e x p l o r a t i o n and a foraminotomy a t L5-S1 
on t h e l e f t , a l e f t L4-5 m e d i a l foraminotomy and a b i l a t e r a l 
d i s c e c t o m y a t L 3 - 4 . Dr. Ruminson noted an i n c r e a s e i n c l a i m a n t ' s 
d e p r e s s i o n a f t e r t h e s u r g e r y . C l a i m a n t d i d r e t u r n t o work, 
however, i n September of 1982 a s a s a l e s m a n . Dr. Ruminson r a t e d 
c l a i m a n t ' s p s y c h o l o g i c a l impairment a s " m i l d t o moderate," and 
l a t e r a s s i g n e d a n u m e r i c a l v a l u e of 45% r e g a r d i n g the e x t e n t o f 
c l a i m a n t ' s p s y c h o l o g i c a l d i s a b i l i t y . 

At t h e i n s u r e r ' s r e q u e s t , c l a i m a n t was examined by two more 
p s y c h i a t r i s t s . Dr. Hughes opined t h a t c l a i m a n t s u f f e r e d from 
p r e e x i s t i n g p s y c h o l o g i c a l problems and t h a t a p o r t i o n of h i s 
d e p r e s s i o n was due t o the i n d u s t r i a l i n j u r y . He a l s o found, 
however, t h a t none of c l a i m a n t ' s p s y c h o l o g i c a l problems would 
p r e c l u d e h i s r e t u r n i n g t o work. Dr. P a r v a r e s h e s s e n t i a l l y a g r e e d 
w i t h t h o s e f i n d i n g s . Dr. Ruminson, however, d i s a g r e e d , and i n 
J a n u a r y of 1983 he s u g g e s t e d t h a t c l a i m a n t ' s c o n d i t i o n had 
d e t e r i o r a t e d t o s u c h a degree a s t o l i k e l y make him unemployable. 
He took c l a i m a n t o f f of the s a l e s j o b b e c a u s e he f e l t i t was too 
s t r e s s f u l , and he recommended f u r t h e r t r a i n i n g i n d a t a p r o c e s s i n g . 

I n September of 1983 a v o c a t i o n a l e v a l u a t i o n r e p o r t c o n c l u d e d 
t h a t c l a i m a n t c o u l d not be employed a s a computer o p e r a t o r due t o 
poor t y p i n g s k i l l s . H i s c o u n s e l o r f e l t , however, t h a t w i t h 
f u r t h e r t r a i n i n g , c l a i m a n t ' s c h a n c e s o f employment were " f a i r . " 
I n J a n u a r y of 1984 c l a i m a n t ' s v o c a t i o n a l f i l e was c l o s e d u n t i l 
s u c h time a s he c o u l d p a r t i c i p a t e t o a g r e a t e r degree i n h i s own 
reemployment e f f o r t . L a t e r t h a t y e a r , an i n t e r i m s t i p u l a t e d 
s e t t l e m e n t g r a n t e d c l a i m a n t an a d d i t i o n a l 15% u n s c h e d u l e d 
d i s a b i l i t y o v e r the 25% a l r e a d y g r a n t e d by the p r i o r D e t e r m i n a t i o n 
Order and t h e e a r l i e r s t i p u l a t e d s e t t l e m e n t . 

I n October of 1984 c l a i m a n t was examined by a t h r e e - p h y s i c i a n 
p a n e l of O r t h o p e d i c C o n s u l t a n t s . The p a n e l c o n c l u d e d t h a t 
c l a i m a n t was c a p a b l e of l i g h t work, and t h e y e s t i m a t e d c l a i m a n t ' s 
l o s s o f lumbar s p i n e f u n c t i o n t o be i n t h e " m i l d l y moderate" 
r a n g e . T h r e e weeks l a t e r , c l a i m a n t was a g a i n examined by Dr. 
P a r v a r e s h , who c o n c l u d e d t h a t t h e r e had been l i t t l e change i n 
c l a i m a n t ' s c l i n i c a l s t a t u s s i n c e h i s J a n u a r y 1984 e x a m i n a t i o n . He 
remained of the o p i n i o n t h a t c l a i m a n t was employable, and t h a t an 
u n s c h e d u l e d award o f 25% was "ample." 

I t i s c l a i m a n t ' s burden t o prove e n t i t l e m e n t t o an award of 
permanent t o t a l d i s a b i l i t y . ORS 6 5 6 . 2 0 6 ( 3 ) . He may do so by 
d e m o n s t r a t i n g t h a t he i s p e r m a n e n t l y i n c a p a c i t a t e d from a p h y s i c a l 
s t a n d p o i n t a l o n e , or by e s t a b l i s h i n g t h a t h i s l e s s - t h a n - t o t a l 
p h y s i c a l i n c a p a c i t y , when c o u p l e d w i t h n o n - p h y s i c a l f a c t o r s s u c h 
a s age, e d u c a t i o n and mental or e m o t i o n a l c o n d i t i o n , makes i t 
i m p o s s i b l e f o r him t o p e r f o r m any work i n a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . A l l i s o n v. S A I F , 65 Or App 134 ( 1 9 8 3 ) ; W i l s o n v. 
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Weyerhauser, 30 Or App 403 ( 1 9 7 7 ) ; D a r r y l W. Bo d l e , 37 Van N a t t a 
751 ( 1 9 8 5 ) . I f h i s p h y s i c a l i n c a p a c i t y i s l e s s t h a n t o t a l , 
c l a i m a n t must e v i d e n c e a w i l l i n g n e s s t o be reemployed, and must 
d e m o n s t r a t e t h a t he h a s , i n f a c t , made a r e a s o n a b l e a t t e m p t t o 
r e e n t e r the work f o r c e , ORS 6 5 6 . 2 0 6 ( 3 ) ; Home I n s . Co. v. H a l l , 60 
Or App 750 (1982) r e v den 294 Or 536 ( 1 9 8 3 ) , u n l e s s s u c h an 
a t t e m p t would be f u t i l e . B u t c h e r v. S A I F , 45 Or App 313 ( 1 9 8 0 ) . 

I n the p r e s e n t c a s e , c l a i m a n t i s not t o t a l l y p h y s i c a l l y 
i n c a p a c i t a t e d . The r e c o r d e v i d e n c e s a p h y s i c a l impairment i n t he 
range of " m i l d l y moderate." I n f a c t , i t a p p e a r s t h a t c l a i m a n t ' s 
p h y s i c a l problems a r e s e c o n d a r y t o the p s y c h o l o g i c a l r e a c t i o n he 
ha s e x p e r i e n c e d a s a r e s u l t of the compensable i n j u r y . T h i s 
compensable p s y c h o l o g i c a l r e a c t i o n , of c o u r s e , i s t o be c o n s i d e r e d 
a l o n g w i t h c l a i m a n t ' s p h y s i c a l problems when r a t i n g h i s e x t e n t o f 
d i s a b i l i t y . See e.g., A l l e n v. F i r e m a n ' s Fund I n s . Co., 71 Or App 
40 ( 1 9 8 4 ) . 

A f t e r r e v i e w i n g the m e d i c a l r e c o r d , we a r e not p e r s u a d e d t h a t 
c l a i m a n t h a s been r e n d e r e d unemployable, e i t h e r by h i s p h y s i c a l 
problems, the p s y c h o l o g i c a l r e a c t i o n , or a c o m b i n a t i o n of t he 
two. As h a s been noted, c l a i m a n t ' s p h y s i c a l impairment i s not 
s u b s t a n t i a l . And, w h i l e we r e c o g n i z e t h a t t h e p s y c h o l o g i c a l 
component i s d i s a b l i n g , we note t h a t no p s y c h i a t r i s t h a s s t a t e d 
t h a t c l a i m a n t h a s been r e n d e r e d p e r m a n e n t l y or t o t a l l y 
unemployable t h e r e b y . At one p o i n t , Dr. Ruminson d i d e x p r e s s 
doubts r e g a r d i n g c l a i m a n t ' s e m p l o y a b i l i t y , b u t he l a t e r s u g g e s t e d 
t h a t , " g e t t i n g the c l a i m a n t back i n t o t h e employment market w i l l 
a i d c o n s i d e r a b l y i n h i s r e c o v e r y . " N e i t h e r Dr. Hughes nor Dr. 
P a r v a r e s h e v e r s u g g e s t e d t h a t c l a i m a n t was unemployable. I n f a c t , 
b o t h s t a t e d t h a t he was not p r e c l u d e d from g a i n f u l employment by 
h i s p s y c h o l o g i c a l impairment. 

Because we f i n d t h a t c l a i m a n t i s c a p a b l e of employment, we 
must examine whether he h a s made a r e a s o n a b l e e f f o r t t o r e t u r n t o 
work. We note t h a t c l a i m a n t h a s c o o p e r a t e d w i t h h i s v o c a t i o n a l 
p e r s o n n e l i n t h a t he h a s undergone recommended t r a i n i n g and h a s 
f o l l o w e d p r e s c r i b e d v o c a t i o n a l p l a n s . We a l s o note, however, t h a t 
he h a s been markedly i n t o l e r a n t of h i s c o u n s e l o r ' s s u g g e s t i o n s 
t h a t he a c c e p t employment p a y i n g l e s s than t h e wages he ea r n e d a t 
th e time of h i s i n j u r y ( a p p r o x i m a t e l y $2,000 p e r month). The 
v o c a t i o n a l p e r s o n n e l have i n d i c a t e d t o him t h a t r e t u r n i n g t o a 
s i m i l a r wage l e v e l i s u n r e a l i s t i c , b u t c l a i m a n t h a s c o n t i n u e d t o 
be r a t h e r f i x a t e d on r e t u r n i n g t o employment w i t h wage p o t e n t i a l 
s i m i l a r t o t h a t of h i s p r e v i o u s j o b . 

At one p o i n t , c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r a r r a n g e d a j o b 
i n t e r v i e w i n v o l v i n g a p o s i t i o n f o r which c l a i m a n t was 
w e l l - q u a l i f i e d and which p a i d a p p r o x i m a t e l y $1,200 p e r month. 
A c c o r d i n g t o the c o u n s e l o r ' s r e p o r t , however, c l a i m a n t " t a l k e d 
h i m s e l f out of [ t h e ] j o b " b e c a u s e he c o n s i d e r e d t h e p o s i t i o n t o be 
b e n e a t h h i s c a p a b i l i t i e s . On ano t h e r o c c a s i o n , c l a i m a n t f r a n k l y 
s t a t e d t h a t he would not a c c e p t commission s a l e s p o s i t i o n s . 
A l t h o u g h h i s a t t i t u d e improved somewhat near t h e time of t h e 
h e a r i n g , i t a p p e a r s t o us t h a t h i s t o r i c a l l y , c l a i m a n t ' s 
r e l a t i o n s h i p w i t h t h e v o c a t i o n a l p e r s o n n e l h a s been marred by h i s 
i n f l e x i b i l i t y and an u n r e a l i s t i c a t t i t u d e . We a r e s i m p l y not 
pe r s u a d e d t h a t c l a i m a n t h a s made a r e a s o n a b l e e f f o r t t o r e e n t e r 
the w o r k f o r c e . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t h a s f a i l e d t o 
e s t a b l i s h e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y c o m p e n s a t i o n . 
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We f u r t h e r f i n d , however, t h a t c l a i m a n t i s e n t i t l e d t o an 
i n c r e a s e d award of u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
A f t e r c o n s i d e r i n g h i s p h y s i c a l and e m o t i o n a l i m p a i r m e n t s , a l o n g 
w i t h t h e p e r t i n e n t s o c i a l and v o c a t i o n a l f a c t o r s , OAR 436-65-600, 
e t s e q . , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o an u n s c h e d u l e d 
award t o t a l l i n g 75%, which i s an i n c r e a s e of 35% over t h a t 
p r e v i o u s l y awarded by the D e t e r m i n a t i o n Order and s t i p u l a t e d 
agreements between the p a r t i e s . 

The r e m a i n i n g i s s u e i s the i n s u r e r ' s e n t i t l e m e n t t o o f f s e t 
15% u n s c h e d u l e d d i s a b i l i t y from our 75% award. As h a s been noted, 
a 1984 s t i p u l a t e d agreement g r a n t e d c l a i m a n t 15% u n s c h e d u l e d 
d i s a b i l i t y a s an advance a g a i n s t any f u t u r e awards t h a t might 
a r i s e . A t h e a r i n g , the i n s u r e r brought the advance t o the 
R e f e r e e ' s a t t e n t i o n , b u t d i d not s p e c i f i c a l l y r e q u e s t t h a t t h e 
o f f s e t be a l l o w e d . The R e f e r e e made no mention of the o f f s e t i n 
h e r o r d e r . 

On r e v i e w , c l a i m a n t a r g u e s t h a t b e c a u s e the i n s u r e r ' s 
e n t i t l e m e n t t o the o f f s e t was not s p e c i f i c a l l y r a i s e d a s an i s s u e 
a t h e a r i n g , t h e i n s u r e r h a s waived i t s r i g h t t o r e q u e s t t h e o f f s e t 
b e f o r e t h i s B o a r d . We d i s a g r e e . A s t i p u l a t e d agreement i s a 
c o n t r a c t between the p a r t i e s . S t e v e W. Burke, 37 Van N a t t a 1018 
(WCB Case No. 84-07526, J u l y 30, 1 9 8 5 ) ; Mary Lou C l a y p o o l , 34 Van 
N a t t a 943 ( 1 9 8 2 ) . The agreement i n the p r e s e n t c a s e was e n t e r e d 
i n t o the r e c o r d i n t h e form of an e x h i b i t . Our de novo r e v i e w i s 
b a s e d on the e n t i r e r e c o r d b e f o r e u s . ORS 6 5 6 . 2 9 5 ( 5 ) ; N e e l y v. 
S A I F , 43 Or App 319, 321 ( 1 9 7 9 ) . The e x h i b i t i n the p r e s e n t c a s e 
s p e a k s f o r i t s e l f , and t he i s s u e i n v o l v i n g i t d i d not need t o be 
s p e c i f i c a l l y r a i s e d a t h e a r i n g i n o r d e r f o r us t o c o n s i d e r i t on 
r e v i e w . A f t e r c o n s i d e r i n g the r e c o r d , we f i n d t h a t t h e i n s u r e r i s 
e n t i t l e d t o an o f f s e t o f 15% u n s c h e d u l e d d i s a b i l i t y p u r s u a n t t o 
the s t i p u l a t e d agreement between the p a r t i e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 24, 1984 i s r e v e r s e d i n 
p a r t and supplemented i n p a r t . I n l i e u of t he R e f e r e e ' s award and 
a l l p r i o r awards, c l a i m a n t i s g r a n t e d 240° f o r 75% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . The i n s u r e r i s a l l o w e d an o f f s e t 
a g a i n s t t h i s award e q u a l t o 48°, or 15% u n s c h e d u l e d d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y i s a l l o w e d a f e e i n an amount e q u a l t o 25% o f 
the i n c r e a s e d compensation g r a n t e d by t h i s o r d e r , not to exceed 
$2,000, i n l i e u of t he a t t o r n e y f e e a l l o w e d by the R e f e r e e . 

AP0L0NI0 ENRIQUEZ, J R . , C l a i m a n t WCB 84-01547 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s A u g u s t 14, 1985 

O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r which 
a f f i r m e d t h e D e t e r m i n a t i o n Order d a t e d November 16, 1983 which 
awarded 15° f o r 10% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y o f 
c l a i m a n t ' s r i g h t f o r e a r m and awarded 7.5° f o r 5% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y of c l a i m a n t ' s l e f t f orearm; and 
approved t h e s t i p u l a t e d agreement t h a t a l l o w e d t h e i n s u r e r t o 
o f f s e t o v e r p a i d temporary t o t a l d i s a b i l i t y a g a i n s t the permanent 
p a r t i a l d i s a b i l i t y awarded. The i s s u e s on r e v i e w a r e e x t e n t of 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and o f f s e t o f o v e r p a i d 
temporary d i s a b i l i t y c ompensation a g a i n s t the permanent d i s a b i l i t y 
award. -1058-



The R e f e r e e found t h a t c l a i m a n t t e s t i f i e d c r e d i b l y , and i n 
r e l i a n c e on the m e d i c a l r e p o r t s and c l a i m a n t ' s t e s t i m o n y found 
t h a t c l a i m a n t was not e n t i t l e d t o an award f o r d i s a b i l i t y i n 
a d d i t i o n t o t h a t awarded by the D e t e r m i n a t i o n O r d e r . A f t e r our 
r e v i e w of t h e m e d i c a l r e c o r d s and c l a i m a n t ' s t e s t i m o n y , we a g r e e 
w i t h t h e R e f e r e e and a f f i r m the R e f e r e e ' s o r d e r . 

C l a i m a n t and the i n s u r e r r e a c h e d an agreement b e f o r e the 
h e a r i n g about the e x i s t e n c e and amount o f an overpayment o f 
temporary t o t a l d i s a b i l i t y c ompensation. The R e f e r e e was 
a u t h o r i z e d t o approve the o f f s e t which a l l o w e d the i n s u r e r t o 
t r e a t t h e payment of temporary d i s a b i l i t y compensation a f t e r 
c l a i m a n t was d e t e r m i n e d t o be m e d i c a l l y s t a t i o n a r y a s an advance 
payment on h i s permanent d i s a b i l i t y award. See F o r n e y v. W estern 
S t a t e s Plywood, 66 Or App 155 ( 1 9 8 3 ) . The Board a f f i r m s t h e 
R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 13, 1984 i s a f f i r m e d . 

BERNIE HINZMAN, C l a i m a n t Own Motion 83-0097M 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 14, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r 

T h i s m a t t e r i s b e f o r e the Board p u r s u a n t t o ORS 656.278. 
C l a i m a n t h a s r e q u e s t e d i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e f o r the S A I F C o r p o r a t i o n ' s a l l e g e d w i t h h o l d i n g of 
c ompensation due under a p r i o r Own Motion Order, and f o r o t h e r w i s e 
u n r e a s o n a b l y p r o c e s s i n g t h i s c l a i m , i n which c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . S A I F r e q u e s t s a u t h o r i z a t i o n t o 
r e c o v e r an a l l e g e d overpayment, which S A I F c l a i m s a r o s e through a 
m i s c a l c u l a t i o n of temporary d i s a b i l i t y b e n e f i t s p a i d under t h e 
terms of a p r i o r Own Motion Order. The Board p r e v i o u s l y d e n i e d 
c l a i m a n t ' s r e q u e s t f o r an award of an i n s u r e r - p a i d a t t o r n e y ' s f e e 
i n t h i s own motion p r o c e e d i n g . 35 Van N a t t a 739, 35 Van N a t t a 
1374 ( 1 9 8 3 ) . See g e n e r a l l y OAR 438-47-070, 438-12-010(4) and ( 5 ) 
( f o r m e r l y OAR 436-83-820(4) and ( 5 ) ) . 

C l a i m a n t was i n j u r e d i n J a n u a r y of 1971 w h i l e working i n a 
lumber m i l l . He s u f f e r e d a c r u s h i n g type i n j u r y t o the r i g h t l e g , 
r e s u l t i n g i n comminuted f r a c t u r e s of the m e d i a l c o n d y l e s of t h e 
r i g h t t i b i a and r i g h t femur. C l a i m a n t had e x t e n s i v e s u r g e r y on 
the r i g h t l e g . The c l a i m was e v e n t u a l l y c l o s e d by D e t e r m i n a t i o n 
Order i n June of 1974; t h u s , c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d 
i n June of 1979. As a r e s u l t of h i s i n j u r y , c l a i m a n t s u f f e r s 
permanent r i g h t l e g and p s y c h o l o g i c a l d i s a b i l i t i e s . 

C l a i m a n t was h o s p i t a l i z e d i n November of 1982 f o r e x p l o r a t o r y 
a r t h r o s c o p y of the r i g h t knee and p a r t i a l a d h e s i o l y s i s . S A I F 
a g r e e d t o pay c l a i m a n t ' s m e d i c a l e xpenses p u r s u a n t t o ORS 656.245; 
however, S A I F a p p a r e n t l y r e f u s e d t o v o l u n t a r i l y reopen the c l a i m 
p u r s u a n t t o ORS 656.278(4) and s u b m i t t e d the q u e s t i o n of 
c l a i m a n t ' s e n t i t l e m e n t t o payment of temporary t o t a l d i s a b i l i t y t o 
t he Board f o r c o n s i d e r a t i o n . By Own Motion Order and Own Motion 
D e t e r m i n a t i o n d a t e d A p r i l 29, 1983, we awarded temporary t o t a l 
d i s a b i l i t y from November 26, 1982, t h e d a t e o f c l a i m a n t ' s 
a d m i s s i o n t o the h o s p i t a l , through J a n u a r y 10, 1983, the d a t e 
c l a i m a n t r e t u r n e d t o work, l e s s any a d d i t i o n a l time c l a i m a n t may 
have worked. C l a i m a n t ' s a t t o r n e y was a l l o w e d a f e e e q u a l t o 25% 
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o f t h e a d d i t i o n a l c o m pensation ( n o t t o exceed $500) p a y a b l e out o f 
c l a i m a n t ' s c o m p e n s a t i o n and not i n a d d i t i o n t h e r e t o . 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n of t h e B o a r d ' s o r d e r , 
c o n t e n d i n g t h a t he was e n t i t l e d t o have h i s a t t o r n e y ' s f e e p a i d i n 
a d d i t i o n t o , r a t h e r t h a n out o f , h i s c o m p e n s a t i o n . One o f t h e 
arguments advanced by c l a i m a n t i n s u p p o r t o f an i n s u r e r - p a i d 
a t t o r n e y ' s f e e was c l a i m a n t ' s a l l e g a t i o n t h a t S A I F ' s r e f u s a l t o 
v o l u n t a r i l y pay temporary t o t a l d i s a b i l i t y c o n s t i t u t e d 
u n r e a s o n a b l e r e s i s t a n c e t o the payment o f c o m p e n s a t i o n . I n 
r e s p o n s e , we s t a t e d : 

"The 1981 l e g i s l a t u r e amended the own 
motion s t a t u t e t o p r o v i d e i n c l e a r terms 
t h a t t h e i n s u r e r or s e l f - i n s u r e d employer 
ha s a u t h o r i t y t o v o l u n t a r i l y pay own motion 
b e n e f i t s w i t h o u t the need t o o b t a i n an 
o r d e r from the Board d i r e c t i n g t h a t s u c h 
payment be made. ORS 6 5 6 . 2 7 8 ( 4 ) . * * * 
The f a c t t h a t e m p l o y e r s / i n s u r e r s have 
a u t h o r i t y t o v o l u n t a r i l y pay own motion 
b e n e f i t s when deemed a p p r o p r i a t e , does not 
change the f a c t t h a t own motion r e l i e f i s 
d i s c r e t i o n a r y i n n a t u r e and not 
c o m p e n s a t i o n t o which the c l a i m a n t i s 
e n t i t l e d a s a m a t t e r of r i g h t . I t i s 
h i g h l y q u e s t i o n a b l e , t h e r e f o r e , whether t h e 
e m p l o y e r / i n s u r e r c a n be s u b j e c t t o a 
p e n a l t y / a t t o r n e y f e e f o r d e c l i n i n g t o g r a n t 
t h i s d i s c r e t i o n a r y remedy, where t h e r e i s 
no r i g h t which h a s been v i o l a t e d . T h e r e 
would appear t o be no b a s i s , t h e r e f o r e , f o r 
i m p o s i t i o n of a p e n a l t y or an a s s o c i a t e d 
a t t o r n e y ' s f e e i n an own motion 
p r o c e e d i n g . The e x c e p t i o n might be an 
i n s t a n c e i n which the e m p l o y e r / i n s u r e r 
f a i l s or r e f u s e s t o comply w i t h the terms 
o f an o r d e r i s s u e d by the Board p u r s u a n t t o 
ORS 656.278." 35 Van N a t t a a t 1375. 

C l a i m a n t was r e h o s p i t a l i z e d i n October o f 1983. S A I F 
v o l u n t a r i l y p a i d temporary d i s a b i l i t y b e n e f i t s from October 14 
through October 24, 1983. C l a i m a n t was s c h e d u l e d t o be 
h o s p i t a l i z e d b e g i n n i n g J a n u a r y 12, 1984 f o r a t o t a l knee 
r e p l a c e m e n t . S A I F i n d i c a t e d i t s w i l l i n g n e s s t o v o l u n t a r i l y r e o p e n 
the c l a i m f o r payment of temporary d i s a b i l i t y a s of t h a t t i m e . 
C l a i m a n t sought payment of temporary p a r t i a l d i s a b i l i t y between 
October 24, 1983 and J a n u a r y 12, 1984. C l a i m a n t ' s employer 
i n d i c a t e d t h a t c l a i m a n t was u nable t o perform h i s f u l l d u t i e s , b u t 
t h a t t h e employer was w i l l i n g t o c o n t i n u e t o pay c l a i m a n t h a l f h i s 
s a l a r y , b a s e d upon h i s u n d e r s t a n d i n g t h a t c l a i m a n t would be 
c a p a b l e o f r e t u r n i n g t o f u l l d u t y a f t e r r e c o v e r i n g from h i s 
s u r g e r y . By o r d e r d a t e d J a n u a r y 10, 1984, we awarded c l a i m a n t 
temporary p a r t i a l d i s a b i l i t y from October 25, 1983 through J a n u a r y 
11, 1984, l e s s t ime worked. 

On t h e same d a t e t h a t t h e Board i s s u e d i t s Own Motion Order, 
a J a n u a r y 9, 1984 l e t t e r from c l a i m a n t ' s a t t o r n e y was r e c e i v e d . 
C o u n s e l s t a t e d c l a i m a n t ' s d i s s a t i s f a c t i o n w i t h t h e manner i n which 
S A I F had p r o c e s s e d h i s r e q u e s t f o r c l a i m r e o p e n i n g , s p e c i f i c a l l y 
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o b j e c t i n g t o S A I F ' s r e f e r r a l of the time l o s s q u e s t i o n t o the 
Board f o r c o n s i d e r a t i o n . A f t e r r e c e i v i n g t h e Board's J a n u a r y 10, 
1984 o r d e r , c o u n s e l r e q u e s t e d t h a t t h e Board amend i t s o r d e r t o 
d i r e c t t h a t S A I F pay a f e e i n a d d i t i o n t o , r a t h e r t h a n out o f , the 
c o m p e n s a t i o n awarded, s t a t i n g , " I t seems t o me t h a t t h i s [ i s ] a 
c a s e where S A I F s h o u l d be o r d e r e d t o pay my a t t o r n e y f e e f o r i t s 
f a i l u r e t o p r o c e s s the c l a i m , f o r i t s f a i l u r e t o send n o t i c e o f 
a c c e p t a n c e or d e n i a l o f the c l a i m , f a i l u r e t o pay i n t e r i m 
c ompensation, and u n r e a s o n a b l e d e l a y and r e f u s a l t o pay." 

By c o r r e s p o n d e n c e d a t e d J a n u a r y 17, 1984, S A I F a d v i s e d t h e 
Board t h a t c l a i m a n t was e n t i t l e d t o no compensation under t h e 
terms of the B o a rd's J a n u a r y 10, 1984 o r d e r , b e c a u s e c l a i m a n t ' s 
temporary p a r t i a l d i s a b i l i t y r a t e was z e r o when c a l c u l a t e d 
a c c o r d i n g t o the f o r m u l a p r o v i d e d by OAR 436-54-222. S A I F a l s o 
a d v i s e d t he Board t h a t , i n p a y i n g temporary t o t a l d i s a b i l i t y " f o r 
t h e p e r i o d of November 26th through J a n u a r y 11th, 1983," i n 
a c c o r d a n c e w i t h the B o a rd's A p r i l 29, 1983 o r d e r , S A I F had 
m i s c a l c u l a t e d t h e b e n e f i t s due c l a i m a n t , r e s u l t i n g i n c l a i m a n t ' s 
r e c e i p t of "double compensation f o r t h a t time p e r i o d . " S A I F 
c l a i m e d an overpayment of $872.25, of which c l a i m a n t arid h i s 
a t t o r n e y were a d v i s e d by S A I F ' s l e t t e r of December 8, 1983. S i n c e 
c l a i m a n t had been h o s p i t a l i z e d on J a n u a r y 12, 1984, and temporary 
t o t a l d i s a b i l i t y payments had been i n i t i a t e d , S A I F r e q u e s t e d 
a u t h o r i z a t i o n t o r e c o v e r t h i s overpayment from c l a i m a n t ' s ongoing 
time l o s s b e n e f i t s . See F o r n e y v. W estern S t a t e s Plywood, 66 Or 
App 155 ( 1 9 8 3 ) , a f f ' d on o t h e r grounds 297 Or 628 ( 1 9 8 4 ) . 

I n r e s p o n s e t o S A I F ' s c o r r e s p o n d e n c e , c l a i m a n t a s s e r t e d t h a t 
i f t h e a d m i n i s t r a t i v e r u l e g o v e r n i n g c a l c u l a t i o n o f temporary 
p a r t i a l d i s a b i l i t y a c t u a l l y c a l l e d f o r the r e s u l t t h a t c l a i m a n t 
r e c e i v e no compensation, then the r u l e was i n v a l i d and i n 
c o n t r a v e n t i o n of ORS 656.212, the s t a t u t e which s t a t e s e n t i t l e m e n t 
to temporary p a r t i a l d i s a b i l i t y . C l a i m a n t a s s e r t e d h i s 
e n t i t l e m e n t t o compensation under the terms o f the Board's J a n u a r y 
10, 1984 o r d e r and c l a i m e d t h a t S A I F ' s f a i l u r e t o pay c o n s t i t u t e d 
grounds f o r i m p o s i t i o n of a p e n a l t y a s a p e r c e n t a g e o f t h e 
c ompensation w i t h h e l d . C l a i m a n t a l s o contended t h a t S A I F ' s 
r e q u e s t f o r a u t h o r i z a t i o n t o r e c o v e r i t s a l l e g e d overpayment 
s h o u l d be d e n i e d . 

F i r s t we w i l l a d d r e s s the i s s u e s r a i s e d by c l a i m a n t ; t h e n we 
w i l l c o n s i d e r S A I F ' s c l a i m of an overpayment. As t o c l a i m a n t ' s 
e x p r e s s e d d i s s a t i s f a c t i o n w i t h S A I F ' s c l a i m s p r o c e s s i n g v i s - a - v i s 
i t s r e f u s a l t o v o l u n t a r i l y pay temporary d i s a b i l i t y b e n e f i t s , t h e 
r a t i o n a l e e x p r e s s e d i n our p r e v i o u s o r d e r , a s quoted above, i s 
d i s p o s i t i v e . C l a i m a n t ' s r e q u e s t f o r an i n s u r e r - p a i d f e e on t h i s 
b a s i s , t h e r e f o r e , i s d e n i e d . I f c l a i m a n t i s e n t i t l e d t o temporary 
p a r t i a l d i s a b i l i t y under t h e terms of our J a n u a r y 10, 1984 o r d e r , 
however, and i f t h a t compensation h a s not been p a i d , t h e n S A I F ' s 
f a i l u r e or r e f u s a l t o pay such compensation might be c o n s i d e r e d 
s u f f i c i e n t grounds f o r i m p o s i t i o n of a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e . B e r n i e Hinzman, 35 Van N a t t a 1374, 1375 ( 1 9 8 3 ) . 

C l a i m a n t ' s c o n t e n t i o n t h a t OAR 436-54-222 i s i n c o n s i s t e n t 
w i t h ORS 656.212 and, t h e r e f o r e , i n v a l i d i s w i t h o u t m e r i t . I n 
F i n k v. M e t r o p o l i t a n P u b l i c Defender, 67 Or App 79 ( 1 9 8 4 ) , the 
c o u r t h e l d former OAR 436-54-225, the p r e d e c e s s o r of t h e c u r r e n t 
a d m i n i s t r a t i v e r u l e , c o n s i s t e n t w i t h i t s c o n s t r u c t i o n of ORS 
656.212 and the l e g i s l a t i v e c o n c e p t of " e a r n i n g power." The 
method f o r computing e n t i t l e m e n t t o temporary p a r t i a l d i s a b i l i t y 
p r o v i d e d by former OAR 436-54-225 i s e s s e n t i a l l y i d e n t i c a l t o t h e 
method of c a l c u l a t i o n p r o v i d e d by the c u r r e n t r u l e . 
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C l a i m a n t ' s wage a t t h e time of h i s 1971 i n j u r y was $ 3 . 3 5 / h r . 
F o r a work week c o n s i s t i n g of f i v e e i g h t - h o u r d a y s , or a 40-hour 
work week, c l a i m a n t was p a i d $134. C l a i m a n t ' s r e g u l a r wage f o r 
t h e p e r i o d between November 26, 1982 and J a n u a r y 10, 1983 was 
$500/week. H i s employer p a i d him $250 per week i n p a r t i a l wages. 
E v e n a t h a l f o f h i s 1982/1983 s a l a r y , c l a i m a n t was e a r n i n g more 
th a n he was a t t h e time of h i s 1971 i n j u r y . OAR 4 3 6 - 5 4 - 2 2 2 ( 2 ) 
p r o v i d e s , " I f t h e p o s t - i n j u r y wage e a r n i n g s a r e e q u a l t o or 
g r e a t e r t h a n the wage e a r n i n g s a t the time of i n j u r y , no t emporary 
d i s a b i l i t y c o m p e n s a t i o n i s due." S i n c e c l a i m a n t was r e c e i v i n g 
$250 p e r week, and t h i s exceeded h i s w e e k l y wage a t the time o f 
i n j u r y , c l a i m a n t ' s temporary p a r t i a l d i s a b i l i t y r a t e f o r the 
p e r i o d i n q u e s t i o n was z e r o . T h e r e f o r e , a l t h o u g h we o r d e r e d S A I F 
t o pay t e m p o r a r y p a r t i a l d i s a b i l i t y , c l a i m a n t was not e n t i t l e d t o 
r e c e i v e any c o m p e n s a t i o n b e c a u s e of the d i s p a r i t y between h i s 
e a r n i n g s a t t h e time o f i n j u r y and h i s c u r r e n t e a r n i n g s . See F i n k 
v. M e t r o p o l i t a n P u b l i c Defender, s u p r a . 

W i t h i n a week o f our Own Motion Order awarding temporary 
p a r t i a l d i s a b i l i t y , S A I F a d v i s e d c l a i m a n t , a s w e l l a s t h e Board, 
t h a t h i s t emporary p a r t i a l d i s a b i l i t y r a t e was z e r o and t h a t , 
t h e r e f o r e , he was not e n t i t l e d t o r e c e i v e any c o mpensation under 
t h e terms o f the o r d e r . Under the c i r c u m s t a n c e s , S A I F ' s c o n d u c t 
c a n n o t be c o n s i d e r e d u n r e a s o n a b l e , and t h e r e i s no b a s i s f o r 
i m p o s i t i o n of a p e n a l t y or a t t o r n e y ' s f e e . 

The q u e s t i o n o f S A I F ' s overpayment i s r a t h e r c o m p l i c a t e d . On 
December 8, 1983 S A I F a d v i s e d c l a i m a n t of an overpayment i n t h e 
amount o f $87 2.25. On December 14, 1983, by an amended n o t i c e , 
S A I F a d v i s e d c l a i m a n t of an overpayment i n the amount of $195.05. 
I n i t s s u b m i s s i o n t o the Board r e q u e s t i n g a u t h o r i z a t i o n t o r e c o v e r 
t h e o v e r p a i d b e n e f i t s , S A I F s t a t e d the amount a s $872.25. T h i s 
was s u b s e q u e n t l y c o n f i r m e d by S A I F a s the c o r r e c t amount o f t h e 
overpayment. S A I F s u b m i t t e d i t s work s h e e t s t o document how 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s were m i s c a l c u l a t e d f o r 
t h e p e r i o d November 26, 1982 t o J a n u a r y 11, 1983; how the b e n e f i t s 
s h o u l d h a v e been p r o p e r l y c a l c u l a t e d ; and what t h e d i f f e r e n c e 
between t h e two c a l c u l a t i o n s y i e l d s . S A I F h a s s e p a r a t e 
c a l c u l a t i o n s f o r the overpayment of compensation t o c l a i m a n t , on 
t h e one hand, and the overpayment of a t t o r n e y f e e s , which were 
p a i d o u t o f c l a i m a n t ' s compensation and d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y , on the o t h e r hand. Th e s e c a l c u l a t i o n s show an 
overpayment of $872.25 t o c l a i m a n t and an overpayment of $195.05 
t o c l a i m a n t ' s a t t o r n e y , f o r a t o t a l overpayment of $1,067.30. As 
s t a t e d , however, S A I F h a s r e c e n t l y c o n f i r m e d t h a t the t o t a l 
overpayment c l a i m e d i s i n the amount of $872.25. 

B e c a u s e c l a i m a n t was i n j u r e d i n 1971, h i s c u r r e n t t emporary 
d i s a b i l i t y r a t e i s a d j u s t e d by the r e c e i p t of a d d i t i o n a l b e n e f i t s 
from t h e R e t r o a c t i v e R e s e r v e Fund. ORS 6 5 6 . 6 3 6 ( 2 ) ( b ) . I n view o f 
t h e t e c h n i c a l n a t u r e o f computing c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y b e n e f i t s f o r the p e r i o d November 26, 1982 t hrough 
J a n u a r y 10, 1983, and i n c o n s i d e r a t i o n of the a p p a r e n t f a c t t h a t 
S A I F had p r e v i o u s l y m i s c a l c u l a t e d t h e s e b e n e f i t s , we a t t e m p t e d t o 
v e r i f y t h e c o r r e c t r a t e of payment i n d e p e n d e n t l y of S A I F ' s 
c a l c u l a t i o n s . C l a i m a n t and h i s a t t o r n e y r e n d e r e d l i t t l e or no 
a s s i s t a n c e i n t h i s r e g a r d . T h e r e f o r e , we took t h e l i b e r t y o f 
c o n s u l t i n g t he A u d i t S e c t i o n of the Compliance D i v i s i o n o f t h e 
Workers' Compensation Department. We were informed t h a t t h e 
c o r r e c t r a t e o f c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t f o r 
t h e p e r i o d November 26, 1982 through J a n u a r y 10, 1983 was $190.59, 
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of w h i c h $65 was s t a t u t o r y and $125.59 was from t h e R e t r o a c t i v e 
R e s e r v e Fund ("RR"). Thus, a c c o r d i n g t o the A u d i t S e c t i o n , t h e 
t o t a l b e n e f i t s due f o r t h e 6.4 weeks between November 26, 1982 and 
J a n u a r y 10, 1983 was $1,219.78, $416 of which was the s t a t u t o r y 
b e n e f i t , $803.78 o f which was RR. We p r o v i d e d t h i s i n f o r m a t i o n 
from t h e A u d i t S e c t i o n t o S A I F and c l a i m a n t ' s a t t o r n e y . We 
r e c e i v e d a r e s p o n s e from c l a i m a n t which does not appear t o t a k e 
i s s u e w i t h t h e A u d i t S e c t i o n ' s f i g u r e s . S A I F h a s not responded, 

S A I F h a s p r o v i d e d c o p i e s of two c h e c k s d a t e d May 17, 1983, 
made p a y a b l e i n t h e amounts of $1,787.08 and $500 r e s p e c t i v e l y . 
The l a r g e r check i s made p a y a b l e d i r e c t l y t o c l a i m a n t ; t h e o t h e r 
c h e c k i s made p a y a b l e t o c l a i m a n t ' s a t t o r n e y s . T h i s t o t a l s 
$2,287.08, and a p p e a r s t o have been S A I F ' s t o t a l payment t o 
c l a i m a n t and h i s a t t o r n e y s i n a c c o r d a n c e w i t h our A p r i l 29, 1983 
o r d e r . C l a i m a n t does not contend t h a t t h e s e funds were not 
r e c e i v e d . C l a i m a n t s i m p l y contends, e n i g m a t i c a l l y , ". . . i t i s 
u n c l e a r on what b a s i s S A I F c o n t i n u e s t o c l a i m any a l l e g e d 
overpayment f o r compensation p a i d between November 1982 and 
J a n u a r y 1983." 

We f i n d and h o l d t h a t S A I F m i s c a l c u l a t e d t h e b e n e f i t s t o 
which c l a i m a n t was e n t i t l e d under t h e terms of our A p r i l 29, 1983 
Own Motion Order and Own Motion D e t e r m i n a t i o n , f o r t he p e r i o d 
November 26, 1982 through J a n u a r y 10, 1983. T h i s r e s u l t e d i n an 
overpayment of compensation to c l a i m a n t , which S A I F i s e n t i t l e d t o 
r e c o v e r . Based on t he e v i d e n c e of payment made t o c l a i m a n t and 
h i s a t t o r n e y , and t he i n f o r m a t i o n r e c e i v e d from t h e A u d i t S e c t i o n 
of t h e Compliance D i v i s i o n , which c o n f i r m s S A I F ' s c a l c u l a t i o n s , 
t h e t o t a l amount of the overpayment i s $1,067.30. The l a t e s t 
i n f o r m a t i o n r e c e i v e d from c l a i m a n t and S A I F i n d i c a t e s t h a t t h e 
c l a i m r e m a i n s i n open s t a t u s . We deem i t a p p r o p r i a t e t o a l l o w 
S A I F t o r e d u c e c l a i m a n t ' s ongoing temporary t o t a l d i s a b i l i t y 
payments by 5% i n o r d e r t o r e c o v e r a l l , or a t l e a s t a p o r t i o n o f , 
i t s overpayment. When the c l a i m i s s u b m i t t e d f o r c l o s u r e , S A I F 
s h a l l a d v i s e whether any p o r t i o n of t h e overpayment r e m a i n s . S A I F 
i s a u t h o r i z e d t o r e c o v e r i t s overpayment from c l a i m a n t o n l y i n t h e 
manner s e t f o r t h h e r e i n , or i n any f u t u r e o r d e r of t h e Boa r d . We 
r e c o g n i z e i t i s a r g u a b l e whether or not s t a t u t o r y a u t h o r i t y e x i s t s 
t o g e n e r a l l y a l l o w r e c o v e r y of o v e r p a i d b e n e f i t s from ongoing 
temporary t o t a l d i s a b i l i t y . See ORS 656.268 ( a l l o w i n g a c r e d i t 
a g a i n s t permanent d i s a b i l i t y b e n e f i t s ) ; OAR 436-54-320. S i n c e 
t h i s c a s e i s now i n own motion s t a t u s , however, whether S A I F would 
o t h e r w i s e be p e r m i t t e d t o r e c o v e r i t s overpayment i n t h i s manner, 
we b e l i e v e i t i s w i t h i n our d i s c r e t i o n a r y a u t h o r i t y t o a l l o w t h i s 
form of r e l i e f . ORS 656.278. 

I n c o n c l u s i o n , c l a i m a n t ' s r e q u e s t f o r an i n s u r e r - p a i d 
a t t o r n e y ' s f e e f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g i s d e n i e d , a s i s 
c l a i m a n t ' s r e q u e s t f o r i m p o s i t i o n of a p e n a l t y / a t t o r n e y ' s f e e f o r 
S A I F ' s nonpayment of compensation due under t h e terms of our p r i o r 
Own Motion O r d e r . S A I F ' s r e q u e s t t h a t i t be a u t h o r i z e d ' t o r e c o v e r 
an overpayment of compensation i s a l l o w e d . S A I F ' s overpayment i s 
i n the amount of $1,067.30 and may be r e c o v e r e d by r e d u c i n g 
c l a i m a n t ' s ongoing temporary t o t a l d i s a b i l i t y b e n e f i t s i n an 
amount e q u a l t o 5% of each p e r i o d i c payment. S A I F may not r e c o v e r 
i t s overpayment i n any manner o t h e r t h a n p r e s c r i b e d h e r e i n or by 
f u t u r e o r d e r of t h e Board. 

I T I S SO ORDERED. 
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JERRY W. McLARRIN, C l a i m a n t WCB 84-06744 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 14, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f R e f e r e e 
T. L a v e r e J o h n s o n ' s o r d e r which s e t a s i d e i t s a g g r a v a t i o n c l a i m 
d e n i a l d a t e d J u n e 6, 1984 and remanded c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , or " a g g r a v a t i o n c l a i m s , " f o r a c c e p t a n c e and p r o c e s s i n g ; 
awarded i n t e r i m c o m pensation from March 23, 1984 t o June 6, 1984; 
and imposed a p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r f a i l u r e t o 
pay i n t e r i m c o m p e n s a t i o n . 

The i s s u e s a r e the c o m p e n s a b i l i t y of c l a i m a n t ' s " a g g r a v a t i o n 
c l a i m s " ; whether c l a i m a n t i s b a r r e d from r e c e i v i n g w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s f o r h i s g a s t r o i n t e s t i n a l d i s o r d e r a s a 
r e s u l t of h i s a p p l i c a t i o n f o r and r e c e i p t o f N e l s o n T r u s t Fund 
b e n e f i t s , s e e Summit v. Weyerhaeuser Co., 25 Or App 851 ( 1 9 7 6 ) ; 
whether t h e R e f e r e e c o r r e c t l y awarded c l a i m a n t " i n t e r i m 
c o m p e n s a t i o n , " and the r e l a t e d i s s u e of p e n a l t i e s / a t t o r n e y f e e s 
f o r f a i l u r e t o pay t h e same. I n a d d i t i o n , the employer c o n t e n d s 
t h a t t h e R e f e r e e d e c i d e d an i s s u e not r a i s e d by c l a i m a n t and, 
t h e r e f o r e , one w h i c h was not p r o p e r l y b e f o r e him. 

T h e r e a r e t h r e e s e p a r a t e " c l a i m s " i n v o l v e d i n t h i s c a s e . Two 
i n v o l v e c o n d i t i o n s which were not p a r t of c l a i m a n t ' s o r i g i n a l 
i n j u r y c l a i m , w h i c h was f o r an i n j u r y t o h i s n e c k / s h o u l d e r / l e f t 
arm. T h i s i n j u r y o c c u r r e d i n September of 1979, was a c c e p t e d and 
p r o c e s s e d t o c l o s u r e i n J u l y of 1980 w i t h an award f o r 5% 
u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o t h e neck. C l a i m a n t resumed 
h i s r e g u l a r ,work a s a l o g t r u c k d r i v e r . 

The f i r s t " c l a i m " i n v o l v e d i n t h i s c a s e a r o s e i n J u n e o f 1983 
when c l a i m a n t d e v e l o p e d a r a s h on h i s hands and f i n g e r s and, a s a 
r e s u l t , was r e q u i r e d t o s t o p working f o r one week. C l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n d e t e r m i n e d t h a t t h i s r a s h was an a l l e r g i c 
r e a c t i o n t o m e d i c a t i o n t h a t c l a i m a n t was t a k i n g f o r h i s neck 
c o n d i t i o n . C l a i m a n t ' s m e d i c a t i o n was changed, the r a s h 
d i s s i p a t e d , and c l a i m a n t r e t u r n e d t o work. The employer p a i d one 
week o f temporary t o t a l d i s a b i l i t y , b u t the " c l a i m " was n o t 
o t h e r w i s e p r o c e s s e d . 

W i t h r e g a r d t o t h i s " c l a i m " the employer c o n t e n d s t h a t t h e r e 
i s no p r o o f t h a t a c l a i m was e v e r f i l e d , and t h e mere a c t o f 
p a y i n g temporary t o t a l d i s a b i l i t y does not c o n s t i t u t e a c c e p t a n c e 
w i t h i n t h e meaning of Bauman v. S A I F , 295 Or 788 ( 1 9 8 3 ) . T h e r e i s 
s u f f i c i e n t e v i d e n c e t o c o n c l u d e t h a t the employer was n o t i f i e d i n 
w r i t i n g o f c l a i m a n t ' s a d v e r s e r e a c t i o n t o the m e d i c a t i o n 
p r e s c r i b e d f o r t r e a t m e n t of h i s neck c o n d i t i o n . A l t h o u g h the 
e m p l o y e r ' s payment o f temporary t o t a l d i s a b i l i t y f o r t h e p e r i o d 
t h a t c l a i m a n t was d i s a b l e d does not, i n and of i t s e l f e s t a b l i s h 
" a c c e p t a n c e , " i t i s a t l e a s t e v i d e n c e t h a t the employer was aware 
of t h i s " c l a i m . " T h e r e f o r e , we a f f i r m the p o r t i o n s of t h e 
R e f e r e e ' s o r d e r r e l e v a n t t o t h i s a s p e c t o f the c a s e . 

The second " c l a i m " i n v o l v e d i n t h i s c a s e c o n c e r n s a 
g a s t r o i n t e s t i n a l d i s o r d e r t h a t c l a i m a n t d e v e l o p e d i n t h e f a l l o f 
1983. I t was i n i t i a l l y thought t h a t c l a i m a n t was a c a n c e r 
v i c t i m . B e c a u s e o f h i s symptoms o f cramps, d i a r r h e a , f a t i g u e and 
w e i g h t l o s s , c l a i m a n t stopped working on or about October 14, 
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1983. He a p p l i e d f o r and r e c e i v e d N e l t o n T r u s t Fund b e n e f i t s . 
C l a i m a n t s u b m i t t e d t o numerous d i a g n o s t i c p r o c e d u r e s i n t e n d e d t o 
d e t e r m i n e t h e n a t u r e and e x t e n t o f h i s s u s p e c t e d c a n c e r . A l l 
t e s t s were n e g a t i v e . T h e r e a f t e r , one of c l a i m a n t ' s p h y s i c i a n s 
s u g g e s t e d t h a t c l a i m a n t s t o p t a k i n g C l i n o r i l , a m e d i c a t i o n t h a t 
had been p r e s c r i b e d f o r t r e a t m e n t of h i s neck c o n d i t i o n . When 
c l a i m a n t stopped t a k i n g t h e C l i n o r i l , h i s g a s t r o i n t e s t i n a l 
symptoms s u b s i d e d ; however, h i s neck p a i n i n c r e a s e d . T h i s 
g r a d u a l l y i n c r e a s i n g neck p a i n i n l a t e 1 9 8 3 / e a r l y 1984 gave r i s e 
t o the t h i r d c l a i m i n t h i s c a s e , which i s t he o n l y r e a l 
" a g g r a v a t i o n c l a i m " w i t h i n the meaning of ORS 656.273. 

The second " c l a i m , " l i k e the f i r s t " c l a i m , " i s f o r the 
conseq u e n c e s of an a d v e r s e r e a c t i o n t o m e d i c a t i o n c l a i m a n t was 
t a k i n g f o r h i s compensable i n j u r y . The employer a r g u e s t h a t the 
e v i d e n c e f a i l s t o e s t a b l i s h t h i s g a s t r o i n t e s t i n a l d i s o r d e r was a 
s e q u e l a of c l a i m a n t ' s o r i g i n a l i n j u r y ; however, we a g r e e w i t h t h e 
R e f e r e e ' s f i n d i n g and h o l d i n g t o the c o n t r a r y . The employer a l s o 
a r g u e s t h a t t h e e v i d e n c e f a i l s t o e s t a b l i s h t h i s " c l a i m " was 
p r o p e r l y f i l e d and t h a t c o m p e n s a b i l i t y s h o u l d be d e c i d e d a d v e r s e l y 
t o c l a i m a n t on t h i s b a s i s . 

A c l a i m c a n be p r e s e n t e d t o an e m p l o y e r / i n s u r e r f o r t h e f i r s t 
time a t h e a r i n g , and t h i s agency h a s j u r i s d i c t i o n t o d e c i d e i t s 
m e r i t i n t he absence of the e m p l o y e r / i n s u r e r ' s o b j e c t i o n or 
r e q u e s t f o r c o n t i n u a n c e i n o r d e r t o d e c i d e whether t o a c c e p t o r 
deny. Thomas v. S A I F , 64 Or App 193 ( 1 9 8 3 ) . We f i n d t h a t no 
" c l a i m " f o r a g a s t r o i n t e s t i n a l d i s o r d e r was s u b m i t t e d or f i l e d by 
c l a i m a n t d i r e c t l y t o or w i t h the employer; however, i n l i g h t of 
Thomas, we f i n d t h e employer's argument i n t h i s c a s e u n p e r s u a s i v e . 

We a l s o d i s a g r e e w i t h t h e employer's a s s e r t i o n t h a t t h e 
" c l a i m " f o r compensation r e l a t e d t o c l a i m a n t ' s g a s t r o i n t e s t i n a l 
d i s o r d e r was not p r o p e r l y r a i s e d a s an i s s u e . C l a i m a n t was 
s e e k i n g i n t e r i m compensation or temporary t o t a l d i s a b i l i t y from 
June of 1983 through and i n c l u d i n g the d a t e o f t he employer's June 
6, 1984 d e n i a l . The employer knew t h a t c l a i m a n t was s e e k i n g 
compensation f o r h i s g a s t r o i n t e s t i n a l d i s o r d e r , and t h a t t h i s 
m e d i c a l problem had r e s u l t e d i n temporary d i s a b i l i t y . C l a i m a n t 
was c r o s s - e x a m i n e d c o n c e r n i n g the n a t u r e and e x t e n t o f h i s 
g a s t r o i n t e s t i n a l problems, a s w e l l a s the c i r c u m s t a n c e s which l e d 
him t o b e l i e v e t h a t i t might be r e l a t e d to h i s o r i g i n a l i n d u s t r i a l 
i n j u r y . S e v e r a l p h y s i c i a n s ' r e p o r t s i n t he employer's p o s s e s s i o n 
by the time of the h e a r i n g r e l a t e c l a i m a n t ' s g a s t r o i n t e s t i n a l 
symptomatology t o h i s i n d u s t r i a l i n j u r y , e i t h e r a s a d i r e c t or 
i n d i r e c t consequence. Under t h e s e f a c t s and c i r c u m s t a n c e s , we 
f i n d t h a t t h e i s s u e was r a i s e d by c l a i m a n t and p r o p e r l y c o n s i d e r e d 
by the R e f e r e e . 

As t o the employer's argument t h a t t h i s c l a i m i s b a r r e d by 
c l a i m a n t ' s a p p l i c a t i o n f o r and r e c e i p t of N e l s o n T r u s t Fund 
b e n e f i t s , we a f f i r m and adopt t h o s e p o r t i o n s of t h e R e f e r e e ' s 
o r d e r h o l d i n g t o t h e c o n t r a r y . 

We a l s o a g r e e w i t h the R e f e r e e t h a t c l a i m a n t h a s e s t a b l i s h e d 
the c o m p e n s a b i l i t y o f h i s a g g r a v a t i o n c l a i m f o r a worsened neck 
c o n d i t i o n . The e v i d e n c e c l e a r l y p r e p o n d e r a t e s i n f a v o r of 
c o n c l u d i n g t h a t c l a i m a n t ' s c u r r e n t neck c o n d i t i o n i s r e l a t e d t o 
h i s o r i g i n a l i n j u r y . The employer a r g u e s t h a t b e c a u s e t h e r e i s no 
o b j e c t i v e e v i d e n c e t o s u p p o r t a f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n 
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worsened, h i s a g g r a v a t i o n c l a i m i s not compensable. The a b s e n c e 
of o b j e c t i v e m e d i c a l e v i d e n c e of a worsened c o n d i t i o n i s not 
n e c e s s a r i l y f a t a l t o a c l a i m f o r a g g r a v a t i o n p u r s u a n t t o ORS 
656.273. R i c h a r d A. S c h a r b a c k , 37 Van N a t t a 598 ( 1 9 8 5 ) ; James W. 
Foushee, 36 Van N a t t a 901 ( 1 9 8 4 ) ; s e e G a r b u t t v. S A I F , 297 Or 148 
( 1 9 8 4 ) . 

We f i n d t h a t when c l a i m a n t stopped t a k i n g the C l i n o r i l i n 
o r d e r t o a l l e v i a t e h i s g a s t r o i n t e s t i n a l symptomatology, he 
e x p e r i e n c e d i n c r e a s i n g symptoms of neck p a i n , which p r e v e n t e d h i s 
r e t u r n t o work. Dr. Adams, c l a i m a n t ' s a t t e n d i n g o r t h o p e d i c 
p h y s i c i a n , c o n f i r m e d t h a t c l a i m a n t ' s neck was more symptomatic 
a f t e r O ctober of 1983, a l t h o u g h he, l i k e c l a i m a n t ' s o t h e r 
p h y s i c i a n s , was u n a b l e t o o b j e c t i v e l y v e r i f y t h i s w o r s e n i n g . 
B e c a u s e of t h i s i n c r e a s e i n neck p a i n , a c e r v i c a l d i s c problem was 
s u s p e c t e d . Iry A p r i l of 1984 a myelogram was performed b u t was 
n e g a t i v e . C l a i m a n t c o n t i n u e d w i t h c o n s e r v a t i v e t r e a t m e n t , and i n 
June of 1984 h i s neck p a i n improved t o t h e p o i n t t h a t he was a b l e 
t o r e t u r n t o l i g h t work f o r the employer. At the time of t h e 
h e a r i n g i n October 1984 c l a i m a n t was c o n t i n u i n g t o work 
r e g u l a r l y . The e v i d e n c e p r e p o n d e r a t e s i n f a v o r o f c o n c l u d i n g t h a t 
c l a i m a n t ' s neck c o n d i t i o n worsened and t h a t h i s a g g r a v a t i o n c l a i m , 
t h e r e f o r e , i s compensable. 

The R e f e r e e found t h a t a F e b r u a r y 23, 1984 r e p o r t from Dr. 
Adams c o n s t i t u t e d an a g g r a v a t i o n c l a i m , and t h a t t h i s r e p o r t , 
t o g e t h e r w i t h Dr. B e r n s t e i n ' s March 20, 1984 r e p o r t , was 
s u f f i c i e n t t o t r i g g e r the employer's d u t y t o pay i n t e r i m 
c o m p e n s a t i o n . The o n l y b a s i s on which c l a i m a n t sought a p e n a l t y 
and a s s o c i a t e d a t t o r n e y ' s f e e was the employer's a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m c o m pensation. N e i t h e r t h e s e 
r e p o r t s , nor any o t h e r s r e c e i v e d by the employer p r i o r t o i t s 
d e n i a l , v e r i f y c l a i m a n t ' s i n a b i l i t y t o work a s a r e s u l t of a 
worsened c o n d i t i o n r e s u l t i n g from h i s o r i g i n a l i n d u s t r i a l i n j u r y . 
ORS 6 5 6 . 2 7 3 ( 6 ) . T h e r e f o r e , c l a i m a n t was not e n t i t l e d t o i n t e r i m 
c o m pensation pending the employer's d e n i a l , and the e m p l o y e r ' s 
f a i l u r e t o pay was not u n r e a s o n a b l e . 

The o n l y p e r i o d f o r which the R e f e r e e awarded i n t e r i m 
c o m p e n s a t i o n or temporary t o t a l d i s a b i l i t y was March 23, 1984 t o 
June 6, 1984, the p e r i o d f o r which he found c l a i m a n t . e n t i t l e d t o 
i n t e r i m c o m p e n s a t i o n pending d e n i a l . He d e c l i n e d t o a t t e m p t t o 
e v a l u a t e or a s s e s s the p e r i o d s f o r which c l a i m a n t might be 
e n t i t l e d t o temporary t o t a l d i s a b i l i t y f o r each of h i s s e p a r a t e 
" c l a i m s . " He l e f t t h i s d e t e r m i n a t i o n t o the employer and t h e 
E v a l u a t i o n D i v i s i o n p u r s u a n t t o ORS 656.262 and 656.268, t o be 
made i n the c o u r s e of p r o c e s s i n g t h e s e c l a i m s . I n h i s 
r e s p o n d e n t ' s b r i e f , c l a i m a n t s t a t e s t h e i s s u e s a s b e i n g 
c o m p e n s a b i l i t y o f time l o s s between June 19 and June 24, 1983; 
c o m p e n s a b i l i t y of time l o s s between October 14, 1983 and 
F e b r u a r y 21, 1984; and c o m p e n s a b i l i t y of time l o s s between 
F e b r u a r y 21, 1984 and J u n e 25, 1984. The p e r i o d s of e n t i t l e m e n t 
t o time l o s s i n c o n n e c t i o n w i t h each of t h e s e c l a i m s h a s not been 
d e c i d e d i n t h i s p r o c e e d i n g . To the e x t e n t t h a t any s u c h i s s u e s 
remain, t h e y w i l l h ave t o be r e s o l v e d i n a subsequent p r o c e e d i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 12, 1984 i s r e v e r s e d i n 
p a r t . Those p o r t i o n s of the o r d e r which awarded i n t e r i m 
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compensation from March 23, 1984 t o June 6, 1984, and imposed a 
p e n a l t y and a s s o c i a t e d a t t o r n e y ' s f e e f o r f a i l u r e t o pay i n t e r i m 
compensation, a r e r e v e r s e d . The remainder o f the R e f e r e e ' s o r d e r 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $900 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the s e l f - i n s u r e d employer. 

RONALD A. NELSON, C l a i m a n t WCB 84-05256 
D a v i s , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 14, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

We m a i l e d our Order on Review i n t h i s c a s e on J u l y 24, 1985. 
C l a i m a n t h a s r e q u e s t e d i n f o r m a t i o n r e g a r d i n g the s t a t u s o f h i s 
a l t e r n a t i v e r e q u e s t t h a t we reopen h i s c l a i m a s an a g g r a v a t i o n of 
h i s o r i g i n a l i n j u r y p u r s u a n t t o our own motion a u t h o r i t y under ORS 
656.278. I t i s our p o l i c y i n c a s e s i n v o l v i n g contemporaneous 
r e q u e s t s f o r r e v i e w of a R e f e r e e ' s o r d e r and an own motion 
p e t i t i o n t o i s s u e o r d e r s r e s o l v i n g b o t h m a t t e r s a t the same t i m e . 
I n t h i s c a s e , we d i d not do s o . P u r s u a n t t o c l a i m a n t ' s i n q u i r y , 
we h e r e b y withdraw our p r e v i o u s Order on Review f o r 
r e c o n s i d e r a t i o n . Having r e c o n s i d e r e d t h e o r d e r , we adhere t o and 
r e p u b l i s h our former o r d e r e f f e c t i v e t h i s d a t e . We have a l s o t h i s 
d a t e i s s u e d our o r d e r i n WCB Case No. 85-0020M, r e s o l v i n g 
c l a i m a n t ' s p e t i t i o n f o r own motion r e l i e f . 

I T I S SO ORDERED. 

ITHA M. BARNETT, C l a i m a n t WCB 83-04743 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y A u g u s t 16, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n o f R e f e r e e N e a l 1 s 
o r d e r t h a t awarded c l a i m a n t 128° f o r 40% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r the low back i n l i e u of t he 32° f o r 10% 
u n s c h e d u l e d d i s a b i l i t y awarded by a May 1983 D e t e r m i n a t i o n O r d e r . 
On r e v i e w , c l a i m a n t a s s e r t s e n t i t l e m e n t t o an award o f permanent 
t o t a l d i s a b i l i t y o r , i n the a l t e r n a t i v e , an i n c r e a s e d award o f 
u n s c h e d u l e d d i s a b i l i t y . The i n s u r e r a r g u e s t h a t t h e R e f e r e e ' s 
award was e x c e s s i v e . 

A f t e r r e v i e w i n g the r e c o r d , we a g r e e w i t h the R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t i s not p e r m a n e n t l y and t o t a l l y d i s a b l e d . We 
d i s a g r e e , however, t h a t c l a i m a n t i s e n t i t l e d t o an award o f 40% 
u n s c h e d u l e d d i s a b i l i t y . 

The impairment r e s u l t i n g from c l a i m a n t ' s compensable 
c o n d i t i o n s h a s been r a t e d , a t most, a s " m i l d l y moderate." Her 
employment was c l a s s i f i e d a s " l i g h t " p r i o r t o the compensable 
i n j u r y . I t remained " l i g h t " a s of the d a t e of the h e a r i n g . A f t e r 
c o n s i d e r i n g c l a i m a n t ' s impairment and the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s , OAR 436-65-600, e t s e q . , we c o n c l u d e t h a t 
c l a i m a n t ' s permanent d i s a b i l i t y does not exceed 25%. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 7, 1985 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n of the R e f e r e e ' s o r d e r 
t h a t awarded c l a i m a n t 128° f o r 40% u n s c h e d u l e d permanent p a r t i a l 
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d i s a b i l i t y i s m o d i f i e d . I n l i e u of t h e R e f e r e e ' s award and a l l 
p r i o r awards, c l a i m a n t i s awarded 80° f o r 25% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t ' s a t t o r n e y ' s 
f e e s h a l l be a d j u s t e d c o n s i s t e n t w i t h t h e p r o v i s i o n s o f t h i s 
o r d e r . The re m a i n d e r of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

JOHN R. BEEMAN, C l a i m a n t WCB 84-03601 & 84-04192 
S p e a r s , e t a ! . , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e 
S h e b l e y ' s o r d e r which found t h a t : ( 1 ) c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g , from t h e S A I F C o r p o r a t i o n ' s d e n i a l o f h i s back i n j u r y 
c l a i m , was u n t i m e l y ; ( 2 ) c l a i m a n t had f a i l e d t o e s t a b l i s h good 
c a u s e f o r h i s d e l a y i n f i l i n g h i s r e q u e s t ; and (3) S A I F ' s d e n i a l 
was not u n r e a s o n a b l e . On r e v i e w , c l a i m a n t c o n t e n d s t h a t : ( 1 ) 
S A I F waived i t s r i g h t t o r a i s e t h e t i m e l i n e s s i s s u e ; ( 2 ) t h e 
R e f e r e e e r r o n e o u s l y r e c e i v e d t e s t i m o n y c o n c e r n i n g c l a i m a n t ' s 
r e c e p t i o n o f S A I F ' s d e n i a l which was bas e d upon i n a d m i s s a b l e 
e v i d e n c e ; ( 3 ) i n the a l t e r n a t i v e , c l a i m a n t e s t a b l i s h e d good c a u s e 
f o r any d e l a y i n f i l i n g h i s r e q u e s t f o r h e a r i n g ; and ( 4 ) S A I F ' s 
d e n i a l was u n r e a s o n a b l e . 

F o l l o w i n g our de novo r e v i e w of the r e c o r d , we a f f i r m t h e 
o r d e r of t h e R e f e r e e w i t h t h e f o l l o w i n g comment. 

C l a i m a n t c o n t e n d s t h a t the R e f e r e e e r r o n e o u s l y b a s e d h i s 
f i n d i n g , c o n c e r n i n g t h e d a t e c l a i m a n t r e c e i v e d S A I F ' s d e n i a l 
l e t t e r , upon t h e t e s t i m o n y from S A I F ' s l e g a l examiner. C l a i m a n t 
a s s e r t s t h a t t h i s t e s t i m o n y was not b a s e d on p e r s o n a l knowledge, 
b u t was s o l e l y d e r i v e d from i n a d m i s s a b l e e v i d e n c e . 

We f i n d t h a t even w i t h o u t t h e d i s p u t e d t e s t i m o n y t h e r e i s 
s u f f i c i e n t e v i d e n c e t o e s t a b l i s h the d a t e c l a i m a n t r e c e i v e d t h e 
l e t t e r . C l a i m a n t t e s t i f i e d on d i r e c t e x a m i n a t i o n t h a t he r e c e i v e d 
the l e t t e r "Around t h e end of December, J a n u a r y — some time 
p e r i o d i n t h e r e i t was done. You know, I c o u l d n ' t t e l l you t h e 
d a t e or a n y t h i n g . " 

On c r o s s e x a m i n a t i o n c l a i m a n t was asked s e v e r a l q u e s t i o n s 
g e n e r a l l y b a s e d on t he a s s u m p t i o n t h a t i f S A I F ' s f i l e r e f l e c t e d 
t h a t he had r e c e i v e d t h e l e t t e r on J a n u a r y 16, 1984 would he 
d i s a g r e e . C l a i m a n t t e s t i f i e d a s f o l l o w s : 

"I'm u n f a m i l i a r a s f a r a s knowing when 
e x a c t l y I got i t . I f i t was on the 1 6 t h or 
15t h , I don't know. *** W e l l , I c a n ' t 
p o s i t i v e l y s a y t h a t I r e c e i v e d i t on t h e 
1 6 t h b e c a u s e I don't know i f i t was t h e 
1 6 t h and I don't know i f i t was the 1 5 t h . 
*** I t c o u l d be some time i n t h a t time 
p e r i o d , y e s , b ut, you know, I c a n ' t t e l l 
you, y e s , d e f i n i t e l y I got i t on the 16th 
b e c a u s e , you know, I don't know." 

Al t h o u g h t h e e v i d e n c e does not e s t a b l i s h e x a c t l y what d a t e 
c l a i m a n t r e c e i v e d t h e d e n i a l l e t t e r , t h e e v i d e n c e does e s t a b l i s h 
t h a t he r e c e i v e d t h e l e t t e r on or about J a n u a r y 16, 1984. 
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Moreover, t h e r e i s no c o n t e n t i o n t h a t he r e c e i v e d S A I F ' s d e n i a l 
any l a t e r t h a n J a n u a r y 16, 1984. Thus, h i s r e q u e s t f o r h e a r i n g , 
f i l e d March 30, 1984, exceeded t h e 60-day f i l i n g r e q u i r e m e n t of 
ORS 6 5 6 . 3 1 9 ( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1984, a s supplemented 
h e r e i n , i s afjEirmed. 

MARILYN J . CHRISTENSEN, C l a i m a n t WCB 81-03090 & 81-09364 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y A u g u s t 16, 1985 
L i n d s a y , et, a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
S c o t t M. K e l l e y & A s s o c . , D e f e n s e A t t o r n e y s 

T h i s c a s e i s b e f o r e us on remand from t h e C o u r t of A p p e a l s , 
C h r i s t e n s e n v. Argonaut I n s . Co., 72 Or App 110, r e v den, 299 Or 
37 ( 1 9 8 5 ) , f o r d e t e r m i n a t i o n o f c l a i m a n t ' s r e a s o n a b l e a t t o r n e y 
f e e . The c o u r t r e v e r s e d t h a t p o r t i o n of our Order on Review t h a t 
r e v e r s e d the R e f e r e e ' s award of permanent t o t a l d i s a b i l i t y , 
t h e r e b y r e i n s t a t i n g t h e permanent t o t a l d i s a b i l i t y award. 
C l a i m a n t ' s a t t o r n e y i s e n t i t l e d to a r e a s o n a b l e a t t o r n e y f e e 
p a y a b l e out of the i n c r e a s e d compensation awarded t o c l a i m a n t . 
ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 438-47-045. C l a i m a n t ' s a t t o r n e y h a s a l s o 
r e q u e s t e d an a t t o r n e y f e e i n a d d i t i o n t o compensation f o r s e r v i c e s 
b e f o r e t h e Board on the p r e v i o u s Board r e v i e w . B e c a u s e c l a i m a n t 
d i d not p r e v a i l b e f o r e the Board on the i s s u e of permanent t o t a l 
d i s a b i l i t y , t h e r e i s no s t a t u t o r y b a s i s f o r an i n s u r e r - p a i d 
a t t o r n e y f e e award. See ORS 6 5 6 . 3 8 2 ( 2 ) . 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d a r e a s o n a b l e f e e of 25% of t h e 
i n c r e a s e d c o m pensation awarded t o c l a i m a n t by the C o u r t of 
A p p e a l s , not t o exceed $3,000. 

I T I S SO ORDERED. 

HAROLD L. D0TS0N, C l a i m a n t WCB 83-06463 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t h a s a g a i n r e q u e s t e d t h a t we r e c o n s i d e r our Order on 
Review d a t e d June 28, 1985 and r e p u b l i s h e d J u l y 22, 1985. The 
i s s u e under r e c o n s i d e r a t i o n i s whether c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o an e m p l o y e r / i n s u r e r p a i d a t t o r n e y f e e f o r s e r v i c e s on 
Board r e v i e w , where the o n l y i s s u e on Board r e v i e w was the amount 
of an a t t o r n e y f e e awarded by t he R e f e r e e . I n our o r i g i n a l o r d e r , 
we h e l d t h a t t h e r e i s no s t a t u t o r y a u t h o r i t y f o r the award o f an 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d s o l e l y t o defend a g a i n s t an 
a t t a c k on the f e e awarded by a R e f e r e e . 

C l a i m a n t h a s p o i n t e d out t h a t i n P a t r i c k Murphy, 37 Van N a t t a 
667 ( 1 9 8 5 ) , we awarded an i n s u r e r - p a i d a t t o r n e y f e e t o the 
c l a i m a n t ' s a t t o r n e y i n a f a c t s i t u a t i o n v i r t u a l l y i n d i s t i n g u i s h 
a b l e from t h o s e of t h i s c a s e , and r e a s o n s t h a t i f the a t t o r n e y i n 
Murphy r e c e i v e d a f e e f o r s e r v i c e s on Board r e v i e w where t h e Board 
i n f a c t r e duced the R e f e r e e ' s f e e award, he s h o u l d r e c e i v e a f e e 
i n t h i s c a s e , where t h e Board a f f i r m e d t h e R e f e r e e ' s f e e award. 
T h i s argument would be c o m p e l l i n g , were i t not f o r the f a c t t h a t 
we now acknowledge t h a t Murphy was wrong on the p o i n t , and t h a t a 
fe e s h o u l d not have been awarded the c l a i m a n t ' s a t t o r n e y i n 
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Murphy, f o r the same r e a s o n we do not award a f e e i n t h i s c a s e , 
i . e . , t h e r e i s no s t a t u t o r y a u t h o r i t y f o r a f e e award. The 
i n s u r e r i n t h e Murphy c a s e a p p a r e n t l y a c q u i e s e d t o our e r r o n e o u s 
f e e award, b e c a u s e the o r d e r became f i n a l w i t h o u t the i n s u r e r 
h a v i n g r e q u e s t e d t h a t we r e c o n s i d e r i t . 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s a l l o w e d . On 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our former Order on 
Review d a t e d June 28, 1985, e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

ARLO W. DUNBAR, C l a i m a n t WCB 84-08807 
Cash P e r r i n e , C l a i m a n t ' s A t t o r n e y A u g u s t 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Daron's o r d e r which awarded 128° f o r 40% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o t h e D e t e r m i n a t i o n 
Order d a t e d October 5, 1984 which awarded 48° f o r 15% u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s l e f t s h o u l d e r . The i s s u e on 
r e v i e w i s e x t e n t of u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t was i n j u r e d on October 12, 1983 when he was c r u s h e d 
between a door and i t s frame by a t r u c k p u s h i n g a t r a s h dumpster 
i n t o t h e d o o r . C l a i m a n t s u s t a i n e d a l o n g i t u d i n a l f r a c t u r e of h i s 
l e f t c l a v i c l e . The f r a c t u r e extended t o the b a s e of h i s neck. 
Arthrograms s u b s e q u e n t t o t r e a t m e n t have found no c a u s e f o r t h e 
c o n t i n u i n g symptomatology i n c l a i m a n t ' s s h o u l d e r s . P h y s i c a l 
e x a m i n a t i o n s have found f u l l p a s s i v e range of motion i n b o t h 
s h o u l d e r s . 

The a t t e n d i n g p h y s i c i a n and t h e C a l l a h a n C e n t e r found t h a t 
c l a i m a n t s h o u l d be l i m i t e d t o l i f t i n g twenty pounds and s h o u l d not 
l i f t above h i s s h o u l d e r l e v e l . S u b s e q u e n t l y , the a t t e n d i n g 
p h y s i c i a n r a i s e d t h e l i m i t t o 40 pounds. O r t h o p a e d i c C o n s u l t a n t s 
o p i n e d t h a t c l a i m a n t ' s impairment due t o the i n j u r y was i n the 
m i l d range and the a t t e n d i n g p h y s i c i a n c o n c u r r e d . 

C l a i m a n t was 53 y e a r s o l d a t the time of the h e a r i n g . He h a s 
a h i g h s c h o o l e d u c a t i o n . H i s j o b a t the time of i n j u r y was 
c o m m e r c i a l m i l k r o u t e s a l e s and d e l i v e r y . He had p r e v i o u s l y been 
s e l f - e m p l o y e d i n the same l i n e o f work and had been the a s s i s t a n t 
s u p e r v i s o r a t a government f i s h h a t c h e r y . He h a s i d e n t i f i e d 
s e v e r a l t y p e s of s a l e s p o s i t i o n s a s h i s reemployment g o a l , b u t h a s 
t h u s f a r been u n a b l e t o o b t a i n employment. However, t h e r e i s no 
e v i d e n c e t h a t h i s i n a b i l i t y t o be employed a t a l e s s s t r e n u o u s 
s a l e s p o s i t i o n i s r e l a t e d i n any way t o h i s d i s a b i l i t y a s opposed 
t o the g e n e r a l a v a i l a b i l i t y o f employment i n h i s g e o g r a p h i c a l a r e a . 

C o n s i d e r i n g c l a i m a n t ' s m i l d impairment, h i s work h i s t o r y , and 
o t h e r r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , a s w e l l a s the 
g u i d e l i n e s found a t OAR 436-65-600, e t s e q . , we f i n d t h a t c l a i m a n t 
would be most a p p r o p r i a t e l y compensated by an award o f 64° f o r 20% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 19, 1985 i s m o d i f i e d t o 
award c l a i m a n t 64° f o r 20% un s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r i n j u r y t o h i s s h o u l d e r s i n l i e u of a l l p r i o r 
awards. C l a i m a n t ' s a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 

DAN W. HEDRICK, C l a i m a n t WCB 84-10652 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g R e q u e s t t o D i s m i s s 

The Board h a s r e c e i v e d c l a i m a n t ' s r e q u e s t to d i s m i s s t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r Board r e v i e w on t h e grounds t h e 
s e l f - i n s u r e d employer h a s not f i l e d an a p p e l l a n t ' s b r i e f . 

T h e r e i s no r e q u i r e m e n t i n t h e w o r k e r s ' compensation law or t h e 
Board r u l e s which i n d i c a t e s t h a t a b r i e f must be f i l e d by a p p e l l a n t 
or r e s p o n d e n t b e f o r e the Board w i l l r e v i e w the c a s e . ORS 
6 5 6 . 2 9 5 ( 5 ) . W h i l e b r i e f s a r e a s i g n i f i c a n t a i d i n the r e v i e w 
p r o c e s s , t h e f a i l u r e t o f i l e a b r i e f i s not grounds f o r d i s m i s s a l of 
a r e q u e s t f o r r e v i e w . The r e q u e s t f o r d i s m i s s a l h e r e b y i s d e n i e d . 

C l a i m a n t i s a l l o w e d 20 days from t h e d a t e of t h i s o r d e r t o f i l e 
h i s r e s p o n d e n t ' s b r i e f . 

I T I S SO ORDERED. 

DOYLE LAMBERT, C l a i m a n t WCB 84-08504 & 81-02089 
Ackerman, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e B a k e r ' s o r d e r which awarded c l a i m a n t ' s a t t o r n e y $2,500 a s 
a r e a s o n a b l e a t t o r n e y ' s f e e f o r p r e v a i l i n g on a d e n i e d a g g r a v a t i o n 
c l a i m . The employer contends t h a t t h e a t t o r n e y ' s f e e i s 
e x c e s s i v e . We a g r e e and modify t h e R e f e r e e ' s o r d e r a c c o r d i n g l y . 

The o n l y i s s u e a t h e a r i n g was whether c l a i m a n t ' s " a g g r a v a t i o n 
c l a i m , " which was the s u b j e c t of the employer's August 7, 1984 
d e n i a l l e t t e r , s h o u l d have been p r o c e s s e d under c l a i m a n t ' s August 
1980 i n j u r y c l a i m , r a t h e r than h i s December 30, 1976 i n j u r y 
c l a i m . The employer agreed t o pay m e d i c a l expenses p u r s u a n t t o 
ORS 656.245; however, b e c a u s e c l a i m a n t ' s a g g r a v a t i o n r i g h t s had 
e x p i r e d i n the 1976 c l a i m , which was i n i t i a l l y c l o s e d i n November 
of 1978, the employer d e c l i n e d t o reopen the c l a i m f o r payment o f 
time l o s s and d i r e c t e d c l a i m a n t t o a p p l y f o r own motion r e l i e f 
p u r s u a n t t o ORS 656.278. C l a i m a n t s u c c e s s f u l l y contended t h a t t h e 
employer s h o u l d have p r o c e s s e d h i s a g g r a v a t i o n c l a i m under t h e 
more r e c e n t , 1980 c l a i m , w i t h i t s a t t e n d a n t r i g h t t o the payment 
o f temporary t o t a l d i s a b i l i t y and c l a i m r e c l o s u r e p u r s u a n t t o ORS 
656.268. Although t h e r e were o t h e r i s s u e s pending f o r r e s o l u t i o n 
a t t h e time t h e h e a r i n g convened, i n c l u d i n g i s s u e s of 
p e n a l t i e s / a t t o r n e y f e e s , a l l such i s s u e s were e x p r e s s l y r e s e r v e d 
by the p a r t i e s f o r r e s o l u t i o n a t a l a t e r d a t e . 

T h e r e i s a m u l t i t u d e of documentary e x h i b i t s ; however, many 
of t h e s e a r e r e l e v a n t t o i s s u e s which were r e s e r v e d f o r f u t u r e 
r e s o l u t i o n . C l a i m a n t ' s a t t o r n e y was r e s p o n s i b l e f o r d e v e l o p i n g 
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some e x h i b i t s p e r t i n e n t t o t h e i s s u e s d e c i d e d by t h e R e f e r e e . 
C l a i m a n t and h i s w i f e were t h e o n l y w i t n e s s e s t o t e s t i f y . The 
t r a n s c r i p t i s 45 p a g e s . C l a i m a n t s u b m i t t e d w r i t t e n c l o s i n g 
argument t o the R e f e r e e . 

C o u n s e l ' s a f f i d a v i t d e t a i l s 37.2 h o u r s expended i n 
r e p r e s e n t i n g c l a i m a n t s i n c e he was r e t a i n e d a s c o u n s e l i n J u l y o f 
1982. Presumably, t h e s i g n i f i c a n t e f f o r t s expended f o r p u r p o s e s 
of t h i s p r o c e e d i n g have o c c u r r e d s i n c e t h e August 7, 1984 d e n i a l . 
The a f f i d a v i t d e t a i l s 21.2 h o u r s s i n c e t h i s d a t e , and c o u n s e l 
s t a t e s t h a t h i s h o u r l y r a t e a t the time was $75 p e r h o u r . 

The r e s u l t s o b t a i n e d through t h i s p r o c e e d i n g a r e 
s i g n i f i c a n t . By e s t a b l i s h i n g t h a t h i s a g g r a v a t i o n c l a i m s h o u l d be 
p r o c e s s e d under t h e more r e c e n t c l a i m , c l a i m a n t i s e n t i t l e d t o 
payment of temporary t o t a l d i s a b i l i t y a s a m a t t e r of r i g h t , and 
not m e r e l y a t t h e d i s c r e t i o n of t h e Board p u r s u a n t t o t h e own 
motion s t a t u t e . F u r t h e r m o r e , when the c l a i m i s r e c l o s e d , c l a i m a n t 
w i l l have t h e r i g h t t o a p p e a l t h e D e t e r m i n a t i o n Order i f he i s 
d i s s a t i s f i e d w i t h t h a t o r d e r i n any p a r t i c u l a r . 

The R e f e r e e d i d not a r t i c u l a t e h i s r e a s o n s f o r awar d i n g a f e e 
of $2,500. A l t h o u g h we c a n o n l y s p e c u l a t e , he may have f e l t t h a t 
an enhanced f e e was j u s t i f i e d by t h e p r o c e d u r a l c o m p l e x i t y o f t h e 
c a s e . He may a l s o have i n t e n d e d to p e n a l i z e the employer f o r what 
he may h a v e c o n s i d e r e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g . W i t h 
r e g a r d t o t h e former p o s s i b i l i t y , a l t h o u g h the h i s t o r y of 
c l a i m a n t ' s two i n j u r i e s i s c o m p l i c a t e d by t he emp l o y e r ' s 
q u e s t i o n a b l e c l a i m s p r o c e s s i n g , the q u e s t i o n d e c i d e d by t h e 
R e f e r e e n e v e r t h e l e s s was r a t h e r s t r a i g h t f o r w a r d and d i d h o t 
r e q u i r e e x t e n s i v e l e g a l or f a c t u a l r e s e a r c h or a n a l y s i s by 
c l a i m a n t ' s a t t o r n e y . As t o the l a t t e r p o s s i b i l i t y , t h e q u e s t i o n 
o f c l a i m a n t ' s p o s s i b l e e n t i t l e m e n t t o p e n a l t i e s / a t t o r n e y f e e s f o r 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g was not one o f the i s s u e s s u b m i t t e d 
f o r d e c i s i o n . 

I n B a r b a r a A. Wheeler, 37 Van N a t t a 122, 123 ( 1 9 8 5 ) , we 
c o n s i d e r e d t h e f a c t o r s enumerated i n Muncy v. S A I F , 19 Or App 783, 
787-88 ( 1 9 7 4 ) , i n e v a l u a t i n g the r e a s o n a b l e n e s s o f an a t t o r n e y ' s 
f e e . T h e s e f a c t o r s ( t i m e devoted t o t he c a s e , c o m p l e x i t y of t h e 
i s s u e s , v a l u e of t he i n t e r e s t , s k i l l and s t a n d i n g of c o u n s e l , 
n a t u r e of t he p r o c e e d i n g s and r e s u l t s s e c u r e d ) a r e i n t e g r a l p a r t s 
o f t h e e f f o r t s e x p e n d e d / r e s u l t s o b t a i n e d s t a n d a r d e s t a b l i s h e d by 
our a d m i n i s t r a t i v e r u l e s g o v e r n i n g a t t o r n e y f e e s . OAR 
4 3 8 - 4 7 - 0 1 0 ( 2 ) . 

The R e f e r e e h a s a u t h o r i t y t o award up t o $3,000 a s an 
a t t o r n e y ' s f e e f o r p r e v a i l i n g on a d e n i e d c l a i m , a b s e n t a f i n d i n g 
o f e x t r a o r d i n a r y s e r v i c e s , i n which c a s e t h e f e e may exceed t h e 
maximum a l l o w e d by r u l e . OAR 4 3 8 - 4 7 - 0 2 0 ( 1 ) , 4 3 8 - 4 7 - 0 1 0 ( 2 ) . 
However, t h e f e e awarded must b e a r r e a s o n a b l e r e l a t i o n t o t h e 
e f f o r t s expended by c o u n s e l and r e s u l t s o b t a i n e d i n c l a i m a n t ' s 
b e h a l f . See a l s o D a r y l W. S e l l , 37 Van N a t t a 649 ( 1 9 8 5 ) . 

I n c o n s i d e r a t i o n o f t h e above, we f i n d and h o l d t h a t $1,500 
i s a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 21, 1984 i s m o d i f i e d . I n 
l i e u o f t h e R e f e r e e ' s award o f a t t o r n e y f e e s , c l a i m a n t ' s a t t o r n e y 
i s awarded $1,500 a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r p r e v a i l i n g on 
a d e n i e d c l a i m . SSŜ ŜBSŜ =B=S=̂ ^̂ =̂ 
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CHARLES LAVINDER, C l a i m a n t WCB 84-05169 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Mongrain's o r d e r w h i c h 
awarded c l a i m a n t 160° f o r 50% un s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y i n l i e u of a D e t e r m i n a t i o n Order award o f 64° f o r 20% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s l e f t 
s h o u l d e r . 

I n a p p l y i n g t h e g u i d e l i n e s f o r r a t i n g permanent d i s a b i l i t y , 
t h e R e f e r e e d e t e r m i n e d t h a t c l a i m a n t h a s medium r e s i d u a l 
f u n c t i o n a l c a p a c i t y . The R e f e r e e found t h e g u i d e l i n e s t o s u g g e s t 
an award of 35% un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , b u t 
c o n s i d e r i n g c l a i m a n t ' s f u n c t i o n a l i l l i t e r a c y and poor l e a r n i n g 
c a p a c i t y , awarded 50%. We f i n d t h a t c l a i m a n t h a s b u t l i g h t 
r e s i d u a l f u n c t i o n a l c a p a c i t y . On our de novo r e v i e w of t he 
r e c o r d , c o n s i d e r i n g c l a i m a n t ' s impairment t o g e t h e r w i t h t h e 
p e r t i n e n t s o c i a l / v o c a t i o n a l f a c t o r s , s e e ORS 656.214 ( 5 ) ; OAR 
436-65-600 e t s e q . , we a g r e e w i t h the R e f e r e e t h a t c l a i m a n t s h o u l d 
have an award o f 160° f o r 50% uns c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . A c c o r d i n g l y , t h e Board a f f i r m s t h e o r d e r of t he 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 11, 1985 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $450 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by t he i n s u r e r . 

DONALD MACKIN, C l a i m a n t WCB 84-08198 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y A u g u s t 16, 1985 
D a n i e l J . DeNorch, D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e M i c h a e l J ohnson's 
o r d e r t h a t a f f i r m e d t h e D e t e r m i n a t i o n Order g r a n t i n g c l a i m a n t 160° 
f o r 50% un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t he l e f t 
s h o u l d e r . On r e v i e w , t h e i n s u r e r a s s e r t s t h a t t h e 50% award was 
e x c e s s i v e . C l a i m a n t h a s s u b m i t t e d no b r i e f on r e v i e w . 

C l a i m a n t i s an auto mechanic who s p e c i a l i z e s i n f r o n t end 
a l i g n m e n t and b r a k e work. He s u s t a i n e d two compensable i n j u r i e s 
t o the l e f t s h o u l d e r . The f i r s t o c c u r r e d i n 1980, the most r e c e n t 
i n 1983. S u r g e r y was t w i c e performed on the s h o u l d e r . Subsequent 
t o s u r g e r y , c l a i m a n t was l i m i t e d t o l i f t i n g s i x t o t e n pounds on 
the l e f t . C l a i m a n t i s l e f t - h a n d e d . He re m a i n s c a p a b l e of working 
on a u t o s , b u t i t a p p e a r s t h a t he i s now l i m i t e d t o l i g h t or 
s e d e n t a r y work. H i s d i s a b i l i t y was r a t e d "moderate" by h i s 
t r e a t i n g p h y s i c i a n . 

A f t e r r e v i e w i n g c l a i m a n t ' s f i l e , the E v a l u a t i o n D i v i s i o n 
r a t e d c l a i m a n t ' s unscheduled d i s a b i l i t y a t 50%. The R e f e r e e 

: approved t h e r e s u l t i n g D e t e r m i n a t i o n Order. On r e v i e w , the 
i n s u r e r a r g u e s t h a t the E v a l u a t i o n D i v i s i o n i m p r o p e r l y r a t e d 
c l a i m a n t ' s d i s a b i l i t y i n t h a t i t used the wrong i n f o r m a t i o n from 
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t h e D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s i n gauging c l a i m a n t ' s work 
a d a p t a b i l i t y b e f o r e and a f t e r t h e compensable i n j u r i e s . 
S p e c i f i c a l l y , t h e i n s u r e r a r g u e s t h a t t h e D i v i s i o n ' s e v a l u a t o r 
u t i l i z e d i n f o r m a t i o n from the "auto mechanic" c a t e g o r y o f t h e 
D i c t i o n a r y , when i n f a c t t h e " f r o n t end mechanic" or "brake drum 
l a t h e o p e r a t o r " c a t e g o r i e s s h o u l d have been us e d . When one o f 
t h e s e c a t e g o r i e s i s used, the r e s u l t i n g v a l u e s i n t h e e v a l u a t i o n 
a r e a s o f "Work E x p e r i e n c e , " "Labor Market," and " A d a p t a b i l i t y " a r e 
r e d u c e d , t h e r e b y r e d u c i n g c l a i m a n t ' s o v e r a l l d i s a b i l i t y r a t i n g . 

Whether or not we a g r e e w i t h t h e i n s u r e r ' s argument, we 
c a n n o t c o n s i d e r t h e D i c t i o n a r y of O c c u p a t i o n a l T i t l e s m a t e r i a l s i t 
s u b m i t s on r e v i e w . T h i s m a t e r i a l was n e v e r e n t e r e d i n t o e v i d e n c e 
a t t h e h e a r i n g . I t became a p a r t o f t h e r e c o r d o n l y when i t was 
s u b m i t t e d t o t h e R e f e r e e i n the form of w r i t t e n c l o s i n g argument. 
The same m a t e r i a l was s u b m i t t e d f o r our c o n s i d e r a t i o n on Board 
r e v i e w . A l t h o u g h c l o s i n g arguments a r e p a r t o f t h e h e a r i n g 
r e c o r d , t h e y a r e not e v i d e n c e . See Ramona A. W a i t s 36 Van N a t t a 
1684 ( 1 9 8 4 ) . B e c a u s e t h e m a t e r i a l s s u b m i t t e d a r e not e v i d e n c e , we 
c a n n o t c o n s i d e r them. Groshong v Montgomery Ward Company, 73 Or 
App 403 ( 1 9 8 5 ) . 

A l t h o u g h we c a n n o t c o n s i d e r the m a t e r i a l s s u b m i t t e d , we c a n 
remand t h e c a s e t o the R e f e r e e f o r the t a k i n g of a d d i t i o n a l 
e v i d e n c e i f we a r e c o n v i n c e d t h a t t h e h e a r i n g r e c o r d was 
i n c o m p l e t e l y or i m p r o p e r l y d e v e l o p e d . ORS 656. 2 9 5 ( 5 ) ; s e e B a i l e y 
v. S A I F , 296 Or 41 ( 1 9 8 3 ) . I n R o b e r t B a r n e t t , 31 Van N a t t a 172, 
173, a f f ' d mem. ( 1 9 8 1 ) , 59 Or App 133 ( 1 9 8 2 ) , we h e l d "* * * To 
m e r i t remand i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was 
not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e the h e a r i n g . " See OAR 
438-07-025. We f i n d t h a t t h e m a t e r i a l s s u b m i t t e d on Board r e v i e w 
were o b t a i n a b l e and c o u l d have been o f f e r e d a s e v i d e n c e a t 
h e a r i n g . T h e r e f o r e , remand i s not a p p r o p r i a t e . 

A f t e r r e v i e w i n g t h o s e p o r t i o n s o f the r e c o r d t h a t we c a n 
c o n s i d e r , we a f f i r m t h e o r d e r o f the R e f e r e e . B e c a u s e c l a i m a n t ' s 
a t t o r n e y s u b m i t t e d no b r i e f on r e v i e w , no a t t o r n e y ' s f e e w i l l be 
a l l o w e d on Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 30, 1985 i s a f f i r m e d . 

ROBERT E. MARTELL, C l a i m a n t WCB 84-01811 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e M i c h a e l 
J o h n s o n ' s o r d e r t h a t : ( 1 ) found c l a i m a n t ' s c l a i m t o have been 
p r o p e r l y c l o s e d by the D e t e r m i n a t i o n Order d a t e d December 29, 
1983; ( 2 ) a f f i r m e d the i n s u r e r ' s d e n i a l of c l a i m a n t ' s neck and 
upper back a g g r a v a t i o n c l a i m ; and ( 3 ) awarded c l a i m a n t 48° f o r 15% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r the neck and upper 
b a c k . F o l l o w i n g the i s s u a n c e o f the o r d e r , c l a i m a n t f i l e d a 
r e q u e s t f o r r e c o n s i d e r a t i o n , a l l e g i n g t h a t t h e R e f e r e e r u l e d on a 
m a t t e r t h a t was not a t i s s u e . The i n s u r e r a g r e e d w i t h c l a i m a n t 
and on December 24, 1984 an Order on R e c o n s i d e r a t i o n i s s u e d 
amending t h e o r i g i n a l O p i n i o n and O r d e r . The i s s u e s on r e v i e w a r e 
whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d , a g g r a v a t i o n and 
e x t e n t of u n s c h e d u l e d d i s a b i l i t y . 
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C l a i m a n t was compensably i n j u r e d on August 31, 1983 when he 
f e l l from the window of a t r u c k p a r k e d a t a l o a d i n g dock. 
C l a i m a n t f e l l about s i x f e e t t o the ground, s t r i k i n g h i s neck and 
upper b a c k . He was s e e n i n i t i a l l y by h i s f a m i l y d o c t o r , who 
p r e s c r i b e d r e s t and a n a l g e s i c s . 

C l a i m a n t was t h e n r e f e r r e d t o Dr. J o n e s , a n e u r o l o g i s t . 
C l a i m a n t c o m p l a i n e d of p a i n over the s p i n o u s p r o c e s s of the 
s e v e n t h t h o r a c i c v e r t e b r a , a s w e l l a s p a i n r a d i a t i n g from the neck 
t o t h e r i g h t upper e x t r e m i t y . At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t 
he was c o m p l e t e l y symptom-free p r i o r t o h i s compensable i n j u r y . 
D e s p i t e c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s , Dr. J o n e s c o u l d f i n d no 
s i g n s of a b n o r m a l i t y i n the upper e x t r e m i t y . 

C l a i m a n t then began s e e i n g Dr. J o n e s ' s a s s o c i a t e , Dr. 
E n g l a n d e r , who became the t r e a t i n g p h y s i c i a n . Dr. E n g l a n d e r noted 
t h a t c l a i m a n t ' s symptoms had remained e s s e n t i a l l y unchanged s i n c e 
t h e time of the i n j u r y , b u t he c o u l d f i n d no o b j e c t i v e e v i d e n c e o f 
r a d i c u l o p a t h y or o t h e r a b n o r m a l i t y . Dr. E n g l a n d e r found c l a i m a n t 
m e d i c a l l y s t a t i o n a r y on November 29, 1983, based p a r t l y on 
c l a i m a n t ' s s t a t e m e n t s t h a t h i s c o n d i t i o n had remained unchanged. 
No o b j e c t i v e impairment was found a t t h a t t i m e . 

Dr. E n g l a n d e r ' s r e p o r t was a p p a r e n t l y the b a s i s f o r t h e 
D e t e r m i n a t i o n Order i s s u e d on December 29, 1983. The 
D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t time l o s s , b u t no award o f 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t now a s s e r t s 
t h a t h i s c o n d i t i o n h a s worsened s i n c e t h e i s s u a n c e of t h e 
D e t e r m i n a t i o n Order, a l t h o u g h he a d m i t s t h a t h i s symptoms a r e 
e s s e n t i a l l y t h e same i n terms o f l o c a t i o n and o v e r a l l c h a r a c t e r . 

I n March of 1984 c l a i m a n t was examined by Dr. Nash, who i s 
a l s o a n e u r o l o g i s t . C l a i m a n t p r e s e n t e d Dr. Nash w i t h X - r a y s t h a t 
had been t a k e n i n September of 1983. They showed narrowed d i s c 
s p a c e s w i t h foramen encroachment a t C5-6 and 6-7 b i l a t e r a l l y . The 
n a r r o w i n g appeared t o be c a u s e d by b u l g i n g d i s c s a t both s i t e s . 
Dr. Nash found p o s i t i v e n e u r o l o g i c a l s i g n s t h a t he f e l t were 
r e p r e s e n t a t i v e of n e u r o r a d i c u l o p a t h y . He a l s o found c l a i m a n t ' s 
h i s t o r y c o m p a t i b l e w i t h a c e r v i c a l m y o f a c i a l i n j u r y , and he 
recommended a d d i t i o n a l t e s t i n g . A subsequent CT s c a n and 
myelogram c o n f i r m e d the X - r a y e v i d e n c e of the b u l g i n g d i s c s . I t 
was Dr. Nash's o p i n i o n t h a t c l a i m a n t had never been m e d i c a l l y 
s t a t i o n a r y s i n c e the i n j u r y . 

C l a i m a n t was seen once a g a i n by Dr. E n g l a n d e r . The 
e x a m i n a t i o n r e v e a l e d normal motor f u n c t i o n i n the upper 
e x t r e m i t i e s , and the same r e f l e x f u n c t i o n f i n d i n g s t h a t Dr. 
E n g l a n d e r had s e e n p r i o r t o the i s s u a n c e of the December 1983 
D e t e r m i n a t i o n O r d e r . The o n l y s i g n of p o s s i b l e c e r v i c a l 
r a d i c u l o p a t h y was a s l i g h t l y reduced t r i c e p s r e f l e x . I n 
commenting on the p o s s i b l e c a u s e s of c l a i m a n t ' s d i s c l e s i o n s , Dr. 
E n g l a n d e r s t a t e d t h a t t h e y p r e e x i s t e d c l a i m a n t ' s f a l l and were 
u n l i k e l y t h e r e s u l t of i t . He i n d i c a t e d t h a t e v i d e n c e of 
c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s u r f a c e d w i t h the September 1983 
X - r a y s , and t h a t t h e mechanism of c l a i m a n t ' s f a l l was not 
c o m p a t i b l e w i t h h i s c e r v i c a l d i s c l e s i o n s . Dr. E n g l a n d e r a l s o 
doubted Dr. Nash's c l i n i c a l f i n d i n g s . 

The i n s u r e r n e x t s e n t c l a i m a n t t o Dr. Rosenbaum, a t h i r d 
n e u r o l o g i s t . Dr. Rosenbaum's August 1984 exam r e v e a l e d a normal 
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range o f c e r v i c a l motion, a f u l l range of motion o f t h e s h o u l d e r s , 
normal motor s t r e n g t h and no d i r e c t e v i d e n c e o f c e r v i c a l 
r a d i c u l o p a t h y . Dr. Rosenbaum had completed an e x a m i n a t i o n i n 
December of 1983, and he found no w o r s e n i n g s i n c e t h a t t i m e . I t 
was a l s o h i s o p i n i o n t h a t c l a i m a n t s u f f e r e d from p r e e x i s t i n g 
c e r v i c a l o s t e o a r t h r i t i s i n a d d i t i o n t o c e r v i c a l s t r a i n . He r a t e d 
c l a i m a n t ' s l o s s o f c e r v i c a l f u n c t i o n a s " m i l d , " a p p a r e n t l y g a u g i n g 
t h e e f f e c t s o f t he p r e e x i s t i n g problems a s w e l l a s t h e c e r v i c a l 
s t r a i n . 

I 

On t h e i s s u e o f p r e m a t u r e c l o s u r e , t h e R e f e r e e found t h e 
c l a i m t o have been p r o p e r l y c l o s e d by the December 1983 
D e t e r m i n a t i o n O r d e r . The R e f e r e e r e l i e d on t he r e p o r t o f Dr. 
E n g l a n d e r o v e r t h a t of Dr. Nash. We a g r e e t h a t t h e c l a i m was 
p r o p e r l y c l o s e d , b u t f i n d t h a t i t was u n n e c e s s a r y and 
i n a p p r o p r i a t e f o r the r e p o r t s of D r s . E n g l a n d e r and Nash t o have 
been compared. At the time o f t h e D e t e r m i n a t i o n Order, Dr. 
E n g l a n d e r ' s r e p o r t was the o n l y one i n e x i s t e n c e . Dr. Nash's 
r e p o r t i s s u e d s e v e r a l months a f t e r t h e D e t e r m i n a t i o n O r d e r . 
Whether a c l a i m a n t i s m e d i c a l l y s t a t i o n a r y i s t o be judged by t h e 
e v i d e n c e a v a i l a b l e a t the time o f c l o s u r e , not by t h e s u b s e q u e n t 
development of the c a s e . A l v a r e z v. GAB B u s i n e s s S e r v i c e s , 72 Or 
App 524 ( 1 9 8 5 ) ; M a a r e f i v. S A I F , 69 Or App 527 ( 1 9 8 4 ) . Dr. 
E n g l a n d e r ' s r e p o r t c l e a r l y s t a t e d t h a t c l a i m a n t was s t a t i o n a r y . 
The r e s u l t i n g D e t e r m i n a t i o n Order t o t h a t e f f e c t was p r o p e r . 

I I . 

On t h e a g g r a v a t i o n i s s u e , t h e R e f e r e e found the r e p o r t s o f 
D r s . E n g l a n d e r and Rosenbaum more p e r s u a s i v e t h a n t h a t o f Dr. Nash 
and d e n i e d t h e c l a i m . We a g r e e . Although Dr. Nash was t h e l a s t 
t r e a t i n g p h y s i c i a n , Dr. Rosenbaum was the f i r s t , and he remained 
i n v o l v e d i n t h e c l a i m t h r o u g h o u t . A c c o r d i n g t o Dr. E n g l a n d e r , 
t h e r e h a s been no m a t e r i a l w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n s i n c e 
December o f 1983, and even i f t h e r e h a s , i t i s due t o c l a i m a n t ' s 
p r e e x i s t i n g d e g e n e r a t i v e o s t e o a r t h r i t i s . Dr. Rosenbaum a g r e e s . 
We f i n d t h e s e m e d i c a l r e p o r t s p e r s u a s i v e and the c l a i m n o t 
compensable. 

I I I . 

On t h e i s s u e o f e x t e n t , the R e f e r e e found c l a i m a n t e n t i t l e d 
t o 15% u n s c h e d u l e d d i s a b i l i t y , whereas the D e t e r m i n a t i o n Order 
gave none. I n making t h a t f i n d i n g , t h e R e f e r e e found c l a i m a n t t o 
have d i s a b i l i t y r e s u l t i n g from a c e r v i c a l i n j u r y , w i t h p r o b a b l e 
r a d i c u l o p a t h y . We f i n d t h i s c o n c l u s i o n t o be i n h e r e n t l y 
i n c o n s i s t e n t w i t h t h e R e f e r e e ' s h o l d i n g r e g a r d i n g the a g g r a v a t i o n 
c l a i m . On t h a t i s s u e , t h e R e f e r e e a c c e p t e d the r e p o r t s o f D r s . 
E n g l a n d e r and Rosenbaum, which e f f e c t i v e l y s t a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was r e l a t e d t o noncompensable o s t e o a r t h r i t i s . I f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s not compensable, any d i s a b i l i t y 
r e s u l t i n g t h e r e f r o m s h o u l d not be the b a s i s of an u n s c h e d u l e d 
award. We b e l i e v e c l a i m a n t ' s c u r r e n t c o n d i t i o n t o be t h e r e s u l t 
of noncompensable c a u s e s , and t h a t no u n s c h e d u l e d award s h o u l d 
h ave been made. However, on r e v i e w t h e i n s u r e r does not ask f o r a 
r e v e r s a l of t h e award, b u t r a t h e r a s k s t h a t the award not be 
i n c r e a s e d . I t i s t h e Board's p o l i c y not t o r e d u c e an award of 
permanent p a r t i a l d i s a b i l i t y when a r e d u c t i o n h a s not been 
r e q u e s t e d . T h e r e f o r e , on t h e i s s u e of e x t e n t , we a f f i r m t h e o r d e r 
of t h e R e f e r e e . -1076-



ORDER 

The R e f e r e e ' s o r d e r d a t e d November 6, 1984, a s amended on 
r e c o n s i d e r a t i o n , i s a f f i r m e d . 

MICHAEL J . MOBLEY, C l a i m a n t WCB 84-05293 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
B r i a n L. Poc o c k , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n of our 
Order on Review e n t e r e d h e r e i n on J u l y 24, 1985, i n w h i c h we 
m o d i f i e d the R e f e r e e ' s award of i n t e r i m compensation and award of 
a t t o r n e y f e e s f o r p r e v a i l i n g on a d e n i e d c l a i m , and m o d i f i e d t h e 
p e n a l t y / a t t o r n e y ' s f e e imposed f o r f a i l u r e to pay i n t e r i m 
c o m p e n s a t i o n . The employer does not t a k e i s s u e w i t h any p o r t i o n 
of our o r d e r . The purpose of t h i s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
to r e q u e s t " s u p p l e m e n t a l r e l i e f . " 

The R e f e r e e awarded i n t e r i m compensation from the d a t e of the 
e m ployer's knowledge o f c l a i m a n t ' s i n j u r y , October 17, 1983, u n t i l 
t h e d a t e of i t s d e n i a l , A p r i l 19, 1984. The R e f e r e e was aware 
t h a t c l a i m a n t had o n l y m i s s e d a p p r o x i m a t e l y n i n e d ays of work a s a 
r e s u l t of h i s i n j u r y . The law g o v e r n i n g payment of i n t e r i m 
c o mpensation a t the time of the R e f e r e e ' s d e c i s i o n r e q u i r e d 
payment of i n t e r i m compensation to a c l a i m a n t who c o n t i n u e d t o 
p e r f o r m h i s or h e r r e g u l a r work. Bono v. S A I F , 66 Or App 138 
( 1 9 8 3 ) . By the time t h i s c a s e was r e v i e w e d , the Supreme C o u r t had 
r e v e r s e d the C o u r t of A p p e a l s ' d e c i s i o n , h o l d i n g t h a t i n o r d e r t o 
r e c e i v e i n t e r i m compensation, a s u b j e c t worker must have l e f t work 
a s t h a t p h r a s e i s used i n ORS 6 5 6 . 2 1 0 ( 3 ) . 298 Or 405 ( 1 9 8 4 ) . 
Thus, on r e v i e w c l a i m a n t e s s e n t i a l l y conceded he was o n l y e n t i t l e d 
t o i n t e r i m compensation f o r the days t h a t he a c t u a l l y d i d not work 
a s a r e s u l t of h i s i n d u s t r i a l i n j u r y , i . e . from October 17, 1983, 
through and i n c l u d i n g October 28, 1983. 

The employer now s e e k s an o r d e r d i r e c t i n g t h a t c l a i m a n t 
r e i m b u r s e any i n t e r i m compensation p a i d between the d a t e of h i s 
r e t u r n t o work i n October of 1983 and the d a t e of d e n i a l ; i . e . t h e 
a d d i t i o n a l i n t e r i m compensation e r r o n e o u s l y awarded by the R e f e r e e 
i n a p p a r e n t r e l i a n c e upon the C o u r t o f A p p e a l s ' Bono d e c i s i o n . 
The employer c o n t e n d s t h a t t h e i n t e r i m compensation analogous t o 
time l o s s was p a y a b l e pending r e v i e w of the R e f e r e e ' s d e c i s i o n , 
p u r s u a n t t o ORS 6 5 6 . 3 1 3 ( 1 ) ; b u t t h a t "the i n t e r i m c ompensation 
t h a t was not a t t r i b u t a b l e t o time l o s s was not . . . p a y a b l e under 
ORS 656.313." I t a p p e a r s , however, t h a t the employer p a i d a l l of 
the i n t e r i m compensation awarded by the R e f e r e e pending Board 
r e v i e w . 

Under the c i r c u m s t a n c e s of t h i s c a s e , we d e c l i n e t o a l l o w the 
employer's r e q u e s t f o r r e l i e f . T h e r e f o r e , we adhere t o our Order 
on Review a s o r i g i n a l l y p u b l i s h e d . 

C l a i m a n t h a s s u b m i t t e d a r e s p o n s e i n o p p o s i t i o n t o t h e 
e m p l o y e r ' s Request f o r R e c o n s i d e r a t i o n . We deem i t a p p r o p r i a t e t o 
award c l a i m a n t ' s a t t o r n e y an a d d i t i o n a l f e e f o r t h e s e s u p p l e m e n t a l 
s e r v i c e s on Board r e v i e w . 

-1077-



ORDER 

On r e c o n s i d e r a t i o n of t h e Order on Review e n t e r e d h e r e i n on 
J u l y 24, 1985, t h e Board a d h e r e s t o i t s p r i o r o r d e r , which h e r e b y 
i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . I n a d d i t i o n t o t h e a t t o r n e y ' s 
fe e awarded by our Order on Review, c l a i m a n t ' s a t t o r n e y i s awarded 
$350 f o r s e r v i c e s on r e c o n s i d e r a t i o n . 

TONYA M. REIDHEAD, C l a i m a n t WCB 83-09421 
W. D a n i e l B a t e s , J r . , C l a i m a n t ' s A t t o r n e y A u g u s t 16, 1985 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e H o w e l l ' s o r d e r w h i c h s e t a s i d e the D e t e r m i n a t i o n Order 
d a t e d J a n u a r y 24, 1983 which awarded temporary d i s a b i l i t y and 
found c l a i m a n t m e d i c a l l y s t a t i o n a r y on J a n u a r y 5, 1983, and w h i c h 
s e t a s i d e S A I F ' s d e n i a l o f c o m p e n s a b i l i t y o f s u r g i c a l p r o c e d u r e s 
performed i n J u l y , August and December 1983. S A I F a l s o r e q u e s t s 
t h a t t h e Board r e v i e w the e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y i n t he e v e n t the Board f i n d s the 
D e t e r m i n a t i o n Order s h o u l d be r e i n s t a t e d . The i s s u e s on r e v i e w 
a r e p r e m a t u r e c l o s u r e , c o m p e n s a b i l i t y , and e x t e n t of u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . 

I 

C l a i m a n t was compensably i n j u r e d on November 11, 1982. She 
s u s t a i n e d a s t r a i n i n j u r y i n h e r r i g h t lower abdominal q u a d r a n t . 
At the time o f the i n j u r y she was a p p r o x i m a t e l y s i x months 
p r e g n a n t . Her a t t e n d i n g p h y s i c i a n , Dr. F u r r e r , opined t h a t she 
p r o b a b l y would not have s u s t a i n e d the i n j u r y i f she had not been 
p r e g n a n t . By December 21, 1982 Dr. F u r r e r r e p o r t e d t h a t c l a i m a n t 
had m i n i m a l symptoms and was d o i n g w e l l . On J a n u a r y 5, 1983 Dr. 
F u r r e r wrote S A I F the f o l l o w i n g l e t t e r : " I n my o p i n i o n [ c l a i m a n t ] 
h a s now r e a c h e d h e r p r e - i n j u r y s t a t u s from the a c c i d e n t 
November 11, 1982." He r e p o r t e d on J a n u a r y 17, 1983 t h a t c l a i m a n t 
c o u l d r e t u r n t o work s i x weeks p o s t - d e l i v e r y and t h a t she had "no 
a p p a r e n t r e s i d u a l s from 11/11/82 a c c i d e n t . " On J a n u a r y 20, he 
r e p o r t e d : 

" I n my o p i n i o n , [ c l a i m a n t ] h a s r e a c h e d h e r 
p r e - i n j u r y s t a t u s a s of 1/5/83 (from 
a c c i d e n t 11/11/82) and t h e r e i s no 
l i m i t a t i o n o f a c t i v i t y or work or permanent 
r e s i d u a l r e s u l t i n g from t h a t a c c i d e n t . She 
i s now l i m i t e d from work o r l i f t i n g due 
o n l y t o h e r p r e g n a n c y which i s due t o r e a c h 
c o n f i n e m e n t 2/5/83+." 

The D e t e r m i n a t i o n Order i s s u e d on J a n u a r y 24, 1983. On 
March 9, 1983 Dr. B i a n c h i n i examined c l a i m a n t and d i a g n o s e d a 
s t r a i n e d abdominal w a l l or round l i g a m e n t r e l a t e d t o c l a i m a n t ' s 
i n d u s t r i a l i n j u r y , and r e p o r t e d t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y , was not r e l e a s e d t o r e t u r n to work, and needed no 
t r e a t m e n t b e c a u s e t h e problem was " s e l f - l i m i t i n g . " On A p r i l 7, 
1983 Dr. F u r r e r r e p o r t e d t h a t c l a i m a n t was r e l e a s e d t o r e t u r n t o 
work on March 4, 1983. On A p r i l 15, Dr. B i a n c h i n i c o n c u r r e d w i t h 
the s t a t e m e n t s t h a t he found no o b j e c t i v e i n d i c a t i o n s t o s u p p o r t 
c l a i m a n t ' s c o m p l a i n t s of p a i n , t h a t he recommended no t r e a t m e n t 
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nor f o l l o w - u p c a r e f o r the abdominal s t r a i n i n j u r y , and t h a t he 
n e i t h e r a u t h o r i z e d time l o s s nor p r o h i b i t e d c l a i m a n t ' s r e t u r n t o 
work due t o h e r i n d u s t r i a l i n j u r y . 

C l a i m a n t was a d m i t t e d t o a h o s p i t a l f o r e x p l o r a t o r y 
l a p a r o s c o p y and d i l a t a t i o n and c u r e t t a g e (D & C) i n J u l y 1983. No 
m e d i c a l r e p o r t or t e s t i m o n y d e s c r i b e d the f i n d i n g s o f t h a t 
s u r g e r y . Dr. F u r r e r t e s t i f i e d t h a t he performed the J u l y s u r g e r y 
t o s a t i s f y h i m s e l f t h a t he had not m i s s e d something i n e v a l u a t i n g 
the s o u r c e o f c l a i m a n t ' s abdominal p a i n problem, a l t h o u g h he 
conceded i t was not i n d i c a t e d nor o r d i n a r i l y performed f o r a 
m u s c l e s t r a i n i n j u r y . 

I n August 1983 c l a i m a n t s u b m i t t e d t o a second l a p a r o s c o p y and 
D & C. A c c o r d i n g t o the s u r g i c a l r e p o r t , Dr. F u r r e r found a s m a l l 
h y d a t i d c y s t , and a d h e s i o n s and o t h e r i n d i c a t i o n s o f c h r o n i c 
p e l v i c i n f l a m m a t o r y d i s e a s e . 

F u r t h e r e x a m i n a t i o n s r u l e d out i n g u i n a l and. f e m o r a l 
h e r n i a t i o n s or n e r v e r o o t e n t r a p m e n t s . I n December 1983 c l a i m a n t 
s u b m i t t e d t o a t h i r d l a p a r o s c o p y and D & C. A c c o r d i n g t o the 
s u r g i c a l r e p o r t , Dr. Barbour found a h e m o r r h a g i c r i g h t tube w i t h 
an o l d n e c r o t i c h y d a t i d c y s t , t u b a l o c c l u s i o n , and l e f t tube 
a d h e s i o n s . 

I n F e b r u a r y 1984 Dr. F u r r e r c o n c u r r e d w i t h the s t a t e m e n t t h a t 
the August s u r g e r y was performed on a d i a g n o s t i c b a s i s t o d i s c o v e r 
the c a u s e of and s o l v e c l a i m a n t ' s c o n t i n u i n g p a i n problem. He 
a l s o c o n c u r r e d w i t h the s t a t e m e n t t h a t the c a u s e o f c l a i m a n t ' s 
p a i n was r e l a t e d t o h e r p e l v i c i n f l a m m a t o r y d i s e a s e and t h a t the 
i n d u s t r i a l i n j u r y had no r e l a t i o n s h i p t o c l a i m a n t ' s c o n d i t i o n . 
Dr. F u r r e r f u r t h e r r e p o r t e d t h a t Dr. B a r b o u r ' s e x a m i n a t i o n r e p o r t 
i n d i c a t e d the same f i n d i n g s a s h i s . 

Dr. F r e n c h , a g e n e r a l surgeon, examined c l a i m a n t on March 10, 
1984. He t h e o r i z e d t h a t c l a i m a n t ' s symptomatology was "more 
l i k e l y r e l a t e d t o h e r r e p r o d u c t i v e organs and t h a t she may have 
s u s t a i n e d some s o r t of a s t r a i n i n g i n j u r y t o one of the 
l i g a m e n t o u s s t r u c t u r e s of h e r u t e r u s when she l i f t e d and t w i s t e d 
a t t h e time of h e r i n j u r y w h i l e b e i n g e i g h t months p r e g n a n t . " He 
c o n c l u d e d t h a t h e r symptoms were not c o n s i s t e n t w i t h a h e r n i a and 
t h a t a p a i n c e n t e r e v a l u a t i o n might be a p p r o p r i a t e . 

The h e a r i n g was h e l d on September 13, 1984. The r e c o r d was 
h e l d open f o r the d e p o s i t i o n s of Dr. F u r r e r on September 25 and 
Dr. F r e n c h on September 28, 1984. Dr. F u r r e r opined t h a t c l a i m a n t 
might not have r e t u r n e d t o h e r p r e - i n j u r y s t a t u s i n J a n u a r y 1983 
b e c a u s e subsequent e v e n t s i n d i c a t e d some p o s s i b l y r e l a t e d 
p r o b l e m s . Dr. F u r r e r ' s t e s t i m o n y i s c o n f u s i n g b e c a u s e i t i s 
p h r a s e d i n so many q u a l i f i c a t i o n s f o r e v e r y p o s s i b i l i t y . At one 
p o i n t , h i s e x p l a n a t i o n becomes as c l e a r and a s r e l e v a n t a s i t g e t s 

" I t h i n k the p a i n p r o b a b l y i s r e l a t e d 
g y n e c o l o g i c a l l y . And I t h i n k i t ' s r e l a t e d 
t o h e r s t r a i n i n g i n t h i s a r e a t h a t a l r e a d y 
had a c h r o n i c p e l v i c i n f l a m m a t o r y d i s e a s e . 
And the p a i n on h a v i n g i n t e r c o u r s e i s 
p r o b a b l y r e l a t e d a l s o t o t h e a g g r a v a t i o n of 
the p e l v i c i n f l a m m a t o r y d i s e a s e , p r o b a b l y a 
p u l l i n g s t a n d p o i n t . " 

Dr. F r e n c h d e f e r r e d t o the g y n e c o l o g i s t s on the q u e s t i o n of 
-1079-



m e d i c a l c a u s a t i o n b e c a u s e h i s e x a m i n a t i o n and h i s knowledge of t h e 
mechanisms i n v o l v e d i n c l a i m a n t ' s p e l v i c a r c h i t e c t u r e were 
i n s u f f i c i e n t i n h i s o p i n i o n t o make a s t a t e m e n t . He d i d s a y t h a t 
a d h e s i o n s do not c a u s e p a i n i n and o f t h e m s e l v e s , b u t t h e y c a n be 
a s o u r c e o f p a i n i f s t r e t c h e d or i n f l a m e d . 

C l a i m a n t t e s t i f i e d t h a t b e f o r e h e r i n j u r y she n e v e r had t h e 
k i n d of abdominal p a i n she h a s now. B e f o r e the second l a p a r o s c o p y 
she had no knowledge t h a t she had had p e l v i c i n f l a m m a t o r y 
d i s e a s e . C l a i m a n t ' s p a i n worsens w i t h a c t i v i t y . She h a s done 
l i t t l e i f a n y t h i n g s i n c e t h e b i r t h of h e r c h i l d t o r e s t o r e h e r 
abdominal m u s c l e s t r e n g t h and t o n e . 

I I 

We f i r s t c o n s i d e r whether the c l a i m was p r e m a t u r e l y c l o s e d . 
A t the time o f c l o s u r e , t h e t r e a t i n g p h y s i c i a n was c e r t a i n t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y , and he r e p e a t e d h i s o p i n i o n 
a f t e r t h e b i r t h of c l a i m a n t ' s c h i l d . At the time o f c l o s u r e , 
t h e r e was no t r e a t m e n t recommended nor was any f u r t h e r improvement 
e x p e c t e d w i t h the p a s s a g e of t i m e . C l a i m a n t i s not e n t i t l e d t o 
l o o k back a f t e r t h e p a s s a g e o f one and o n e - h a l f y e a r s and have t h e 
D e t e r m i n a t i o n Order s e t a s i d e . See S u l l i v a n v. Argonaut, 73 Or 
App 694 ( 1 9 8 5 ) ; L a u r e n c e E . Saxton, 37 Van N a t t a 692 ( 1 9 8 5 ) . We 
f i n d t h a t t h e c l a i m was not p r e m a t u r e l y c l o s e d b a s e d on t h e 
m e d i c a l o p i n i o n e v i d e n c e a v a i l a b l e a t the time of c l o s u r e . 

C l a i m a n t o b t a i n e d one e x a m i n a t i o n from h e r f a m i l y d o c t o r i n 
A p r i l 1983 r e g a r d i n g h e r c o n t i n u i n g abdominal p a i n . He thought i t 
was r e l a t e d by h i s t o r y t o h e r i n d u s t r i a l i n j u r y , b u t had no 
t r e a t m e n t recommendation. C l a i m a n t r e t u r n e d t o Dr. F u r r e r i n J u l y 
1983 b e c a u s e o f h e r abdominal p a i n . Dr. F u r r e r performed t h e 
f i r s t l a p a r o s c o p y on a d i a g n o s t i c b a s i s . We do not have t h e 
b e n e f i t of a s u r g i c a l r e p o r t nor of t e s t i m o n y r e l a t i n g t h e 
f i n d i n g s a t t h a t p r o c e d u r e , b u t Dr. F u r r e r found n o t h i n g t o 
i n d i c a t e t h e s o u r c e of c l a i m a n t ' s problems a t t h a t time a c c o r d i n g 
t o h i s l a t e r t e s t i m o n y . The second l a p a r o s c o p y was a l s o done on a 
d i a g n o s t i c b a s i s and s i m i l a r l y r e v e a l e d no c a u s e f o r c l a i m a n t ' s 
c o m p l a i n t s , a l t h o u g h the d o c t o r a d m i t t e d t h a t t h e h y d a t i d c y s t 
c o u l d c a u s e p a i n . 

D i a g n o s t i c s e r v i c e s r e l a t e d t o d i s c o v e r y of t h e . c a u s e o f 
c o m p l a i n t s o f p a i n can be r e a s o n a b l e and n e c e s s a r y e x p e n s e s t o be 
borne by t h e i n d u s t r i a l i n s u r e r even i f the r e s u l t s i n d i c a t e t h a t 
t h e c o n d i t i o n r e q u i r i n g t h e t e s t was u n r e l a t e d t o the compensable 
i n j u r y . F a ught v. S A I F , 70 Or App 388 ( 1 9 8 4 ) ; Brooks v. D & R 
Timber, 55 Or App 688 ( 1 9 8 2 ) ; Waunita M. Walker, 36 Van N a t t a 44 
( 1 9 8 4 ) . We f i n d t h a t c l a i m a n t was e n t i t l e d t o have one d i a g n o s t i c 
l a p a r o s c o p y b u t t h a t t h e a d d i t i o n a l l a p a r o s c o p i c s and r e l a t e d 
p r o c e d u r e s were not r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y , 
h a v i n g had a c a u s e d e t e r m i n a b l e by l a p a r o s c o p y r e a s o n a b l y r u l e d 
out by t h e f i r s t l a p a r o s c o p y . The subsequent l a p a r o s c o p i e s m e r e l y 
c o n f i r m e d the f i n d i n g s of the f i r s t l a p a r o s c o p y , a c c o r d i n g t o 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . T h e r e f o r e , t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r must be m o d i f i e d t o award compensation f o r t h e 
f i r s t d i a g n o s t i c l a p a r o s c o p y o n l y a s a r e a s o n a b l y r e l a t e d m e d i c a l 
e x p e n s e . 

H a ving found t h a t t h e c l a i m was p r o p e r l y c l o s e d by the 
D e t e r m i n a t i o n Order, and e x t e n t of d i s a b i l i t y h a v i n g been an i s s u e 
a t h e a r i n g and h a v i n g been r a i s e d on r e v i e w , we c o n s i d e r the 
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e x t e n t of c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y due t o h e r 
abdominal i n j u r y . Dr. F u r r e r o r i g i n a l l y o p i n e d t h a t c l a i m a n t had 
no permanent impairment due t o h e r abdominal i n j u r y and r e l e a s e d 
h e r t o r e t u r n t o h e r r e g u l a r work. Dr. Barbour h a s l i m i t e d 
c l a i m a n t t o j o b s t h a t do not r e q u i r e l i f t i n g or p r o l o n g e d s t a n d i n g 
b u t h a s not r e l a t e d the l i m i t s t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . 
C l a i m a n t h a s p a i n a s s o c i a t e d w i t h a c t i v i t y . I t i s m e d i c a l l y 
p r o b a b l e t h a t t h e s o u r c e of c l a i m a n t ' s p a i n i s a d h e s i o n s t h a t a r e 
s t r e t c h e d a t the time of a c t i v i t y b u t the s o u r c e of t h e a d h e s i o n s 
i s c l a i m a n t ' s u n r e l a t e d p e l v i c i n f l a m m a t o r y d i s e a s e . We f i n d t h a t 
c l a i m a n t ' s l i m i t a t i o n s due t o p a i n a r e not a t t r i b u t a b l e t o h e r 
i n d u s t r i a l i n j u r y and, t h e r e f o r e , f i n d t h a t she i s not e n t i t l e d t o 
an award f o r permanent p a r t i a l d i s a b i l i t y . C f . B a r r e t t v. D & H 
D r y w a l l , 73 Or App 184 ( 1 9 8 5 ) . 

C l a i m a n t ' s a t t o r n e y i s awarded no f e e on r e v i e w b e c a u s e 
c l a i m a n t ' s compensation was reduced on r e v i e w . ORS 6 5 6 . 3 8 6 ( 1 ) , 
6 5 6 . 3 8 2 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 17, 1985 i s r e v e r s e d i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t he o r d e r t h a t s e t 
a s i d e t h e D e t e r m i n a t i o n Order d a t e d J a n u a r y 24, 1983 i s r e v e r s e d 
and t h e D e t e r m i n a t i o n Order i s r e i n s t a t e d . T h a t p o r t i o n of t he 
o r d e r t h a t s e t a s i d e S A I F ' s d e n i a l i s m o d i f i e d t o award c l a i m a n t 
c o m p e n s a t i o n f o r the f i r s t l a p a r o s c o p y performed a s a d i a g n o s t i c 
m e d i c a l s e r v i c e o n l y . The remainder of S A I F ' s d e n i a l i s 
r e i n s t a t e d . C l a i m a n t ' s a t t o r n e y f e e i s m o d i f i e d t o award $250 f o r 
s e r v i c e s through h e a r i n g r e l a t e d to o v e r t u r n i n g S A I F ' s d e n i a l o f 
the f i r s t l a p a r o s c o p y . 

JOSEPH P. RETTLER, C l a i m a n t WCB 83-06794 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y A u g u s t 16, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e F o s t e r ' s 
o r d e r which i n c r e a s e d h i s unscheduled permanent d i s a b i l i t y award 
f o r a low back i n j u r y from 55% (176°), a s awarded by a J u l y 11, 
1983 D e t e r m i n a t i o n Order, t o 80% (256°). On r e v i e w , c l a i m a n t 
c o n t e n d s t h a t he i s e n t i t l e d t o an award of permanent t o t a l 
d i s a b i l i t y . The i n s u r e r contends t h a t t h e D e t e r m i n a t i o n O r d e r ' s 
permanent d i s a b i l i t y award i s s u f f i c i e n t . 

F o l l o w i n g our de novo r e v i e w of t he m e d i c a l and l a y e v i d e n c e , 
i n c l u d i n g c l a i m a n t ' s t e s t i m o n y , we a r e not pe r s u a d e d t h a t c l a i m a n t 
i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . See ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . I n 
a d d i t i o n , c l a i m a n t h a s f a i l e d t o e s t a b l i s h t h a t a c o m b i n a t i o n o f 
m e d i c a l and non-medical c o n d i t i o n s have e f f e c t i v e l y f o r e c l o s e d him 
from g a i n f u l employment. See L i v e s a y v. SA I F , 55 Or App 390 
( 1 9 8 1 ) . Thus, he i s not e n t i t l e d t o an award o f permanent t o t a l 
d i s a b i l i t y through the s o - c a l l e d "odd l o t " d o c t r i n e . 

F i n a l l y , we c o n c l u d e t h a t the R e f e r e e ' s award of permanent 
d i s a b i l i t y a d e q u a t e l y r e f l e c t s c l a i m a n t ' s permanent l o s s o f 
e a r n i n g c a p a c i t y a s a r e s u l t o f h i s compensable i n j u r y . See ORS 
6 5 6 . 2 1 4 ( 5 ) . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s o r d e r . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 28, 1985 i s a f f i r m e d . 

RAYMOND D. TAYLOR, C l a i m a n t WCB TP-85009 
B i c k & Monte, C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y T h i r d P a r t y D i s t r i b u t i o n Orde 
Norman K e l l e y , A s s ' t . A t t o r n e y G e n e r a l 

The S A I F C o r p o r a t i o n p e t i t i o n e d the Board t o r e s o l v e a 
c o n f l i c t r e g a r d i n g t h e f i n a l d i s t r i b u t i o n of c l a i m a n t ' s 
t h i r d - p a r t y s e t t l e m e n t p u r s u a n t t o ORS 656.593. P a r t i a l 
d i s t r i b u t i o n p u r s u a n t t o t h e agreement of t he p a r t i e s was 
p r e v i o u s l y made. T h e r e i s now t h e sum of $11,097.77 h e l d i n t r u s t 
by c l a i m a n t ' s a t t o r n e y . I n i t i a l l y , S A I F contended t h a t t h e sum of 
$2,303.95 was due t o i t f o r reimbursement of c o s t s i n c o n n e c t i o n 
w i t h c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n program, and t h a t t h e 
r e m a i n i n g $8,793.82 c o u l d be d i s t r i b u t e d t o c l a i m a n t . 

We h a v e s i n c e d e t e r m i n e d t h a t , i f reimbursement of t h e 
v o c a t i o n a l r e h a b i l i t a t i o n c o s t s i s s t a t u t o r i l y a u t h o r i z e d o r 
r e q u i r e d , t h e p r o p e r p a r t y t o be u l t i m a t e l y r e i m b u r s e d i s t h e 
Workers' Compensation Department. The Department of J u s t i c e , on 
b e h a l f o f t h e Workers' Compensation Department, h a s acknowledged 
t h a t , under c u r r e n t law, t h e r e i s no s t a t u t o r y r e q u i r e m e n t or 
a u t h o r i z a t i o n f o r reimbursement o f t he c o s t s i n v o l v e d i n t h i s c a s e 
out of t h e p r o c e e d s of t h i r d - p a r t y r e c o v e r i e s . (We note t h a t 
e f f e c t i v e J a n u a r y 1, 1986 ORS 656.593 w i l l be amended t o add a new 
s u b s e c t i o n i n c l u d i n g t h e Department w i t h i n the term " p a y i n g 
agency" f o r t h e purpose o f reimbursement of most v o c a t i o n a l 
r e h a b i l i t a t i o n c o s t s from t h i r d - p a r t y r e c o v e r i e s . 1985 Or Laws, 
Ch. 600, s e c . 12.) T h a t b e i n g t h e c a s e , t h e Department h a s 
withdrawn and waived i t s c l a i m t o the funds p r e v i o u s l y c l a i m e d a s 
a p a r t of t h e S A I F C o r p o r a t i o n ' s l i e n , and h a s as k e d t h a t t h i s 
p r o c e e d i n g be d i s m i s s e d . F o r the sake o f f i n a l i t y o f agency 
a c t i o n , r a t h e r t h a n d i s m i s s i n g t h i s m a t t e r , we i s s u e t h i s f i n a l 
o r d e r . 

Now, t h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s a u t h o r i z e d and 
d i r e c t e d t o d i s b u r s e t h e sum o f $11,097.77, p r e s e n t l y h e l d i n 
t r u s t , d i r e c t l y t o c l a i m a n t a s a complete and f i n a l d i s t r i b u t i o n 
o f t h e t h i r d - p a r t y s e t t l e m e n t o b t a i n e d i n t h i s c a s e . 

I T I S SO ORDERED. 

WANENA D. TRUE, C l a i m a n t WCB 84-03069 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 16, 1985 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e P f e r d n e r ' s o r d e r which awarded c l a i m a n t i n t e r i m 
c o m p e n s a t i o n and a s s e s s e d i t p e n a l t i e s and accompanying a t t o r n e y 
f e e s f o r f a i l i n g t o pay i n t e r i m compensation and f o r an 
u n r e a s o n a b l e d e l a y i n a c c e p t i n g or d e n y i n g t h e c l a i m . On r e v i e w , 
S A I F c o n t e n d s t h a t : (1) c l a i m a n t was not e n t i t l e d t o i n t e r i m 
c o m p e n s a t i o n b e c a u s e she had r e t i r e d from t h e work f o r c e a t t h e 
time o f h e r c l a i m ; and ( 2 ) p e n a l t i e s and accompanying a t t o r n e y 
f e e s a r e not j u s t i f i e d b e c a u s e t h e r e a r e no amounts "then due" 
upon which t o b a s e them. We a g r e e and r e v e r s e . 
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Subsequent t o the R e f e r e e ' s o r d e r the Supreme C o u r t i s s u e d 
i t s o p i n i o n i n C u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . I n 
C u t r i g h t , t he c l a i m a n t s , who had r e t i r e d from t h e l a b o r market a t 
t h e time of t h e i r a g g r a v a t i o n c l a i m s , sought temporary t o t a l 
d i s a b i l i t y . The C u t r i g h t c o u r t found t h a t the r e t i r e d c l a i m a n t s 
were not e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s , r e a s o n i n g t h a t 
temporary d i s a b i l i t y was i n t e n d e d t o p r o v i d e s u p p o r t and h e l p 
r e p l a c e l o s t income d u r i n g the h e a l i n g or r e c o v e r y p r o c e s s . The 
c o u r t c o n c l u d e d t h a t a c l a i m f o r temporary d i s a b i l i t y i n t h e 
a b s e n c e of wage l o s s s e e k s a remedy where t h e r e i s no damage, i n 
t h a t non-workers c a n s u s t a i n m e d i c a l e x p e n s e s , b u t t h e y c a n n o t 
l o s e e a r n i n g s . C u t r i g h t , 299 Or a t 302. 

As w i t h the c l a i m a n t s i n C u t r i g h t , c l a i m a n t had r e t i r e d a t 
t h e time of h e r r e q u e s t f o r f u r t h e r m e d i c a l s e r v i c e s . Thus, 
p u r s u a n t t o t h e C u t r i g h t h o l d i n g , c l a i m a n t i s not e n t i t l e d t o 
i n t e r i m c o m p e n s a t i o n . S i n c e no i n t e r i m compensation was due, 
i m p o s i t i o n of a p e n a l t y and accompanying a t t o r n e y f e e s f o r f a i l i n g 
t o pay i n t e r i m compensation would a l s o be i n a p p r o p r i a t e . 

F u r t h e r m o r e , no p e n a l t y and a t t o r n e y f e e s a r e j u s t i f i e d f o r 
S A I F ' s f a i l u r e t o a c c e p t or deny the c l a i m . C l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n r e q u e s t e d a u t h o r i z a t i o n f o r s u r g e r y on November 14, 
1983. S A I F a u t h o r i z e d s u r g e r y on December 19, 1983. A l t h o u g h 
S A I F r e f u s e d t o pay i n t e r i m compensation and n e v e r f o r m a l l y d e n i e d 
t h e c l a i m , t h e r e i s no c o n t e n t i o n t h a t c l a i m a n t ' s m e d i c a l b i l l s 
were l e f t u n p a i d . Thus, inasmuch a s a l l compensation t o w h i c h 
c l a i m a n t was e n t i t l e d h a s a p p a r e n t l y been p a i d , t h e r e a r e no 
amounts "then due," e i t h e r a t the time the conduct b e i n g p e n a l i z e d 
o c c u r r e d or a t the time of the h e a r i n g , upon which t o b a s e a 
p e n a l t y and a t t o r n e y f e e s . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; E B I Companies v. 
Thomas, 66 Or App 105, 111 ( 1 9 8 3 ) ; H a r o l d A. L e s t e r , 37 Van N a t t a 
745 ( 1 9 8 5 ) . 

A c c o r d i n g l y , t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r which 
a s s e s s e d S A I F a p e n a l t y and accompanying a t t o r n e y f e e s f o r 
r e f u s i n g t o pay i n t e r i m compensation and f o r f a i l i n g t o a c c e p t or 
deny c l a i m a n t ' s a g g r a v a t i o n c l a i m a r e r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d October 2, 1984 and October 31, 
1984 a r e r e v e r s e d . 

KENNETH E. BIRKBECK ( D e c e a s e d ) , C l a i m a n t WCB 84-02480 . 
R o b e r t N. Ehmann, C l a i m a n t ' s A t t o r n e y A u g u s t 19, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w (Remanding) 

Reviewed by Board Members F e r r i s and McMurdo. 

Decedent's w i f e h a s f i l e d a motion f o r a s u b s t i t u t i o n of 
p a r t i e s and f o r an o r d e r remanding t h i s c a s e t o the H e a r i n g s 
D i v i s i o n f o r the r e c e i p t and c o n s i d e r a t i o n of e v i d e n c e not 
a v a i l a b l e a t the time of the h e a r i n g . 

On J a n u a r y 17, 1985 R e f e r e e F i n k i s s u e d an O p i n i o n and Order 
a f f i r m i n g the S A I F C o r p o r a t i o n ' s d e n i a l s of c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m s . A r e q u e s t f o r Board r e v i e w of the 
R e f e r e e ' s o r d e r was t h e r e a f t e r t i m e l y f i l e d . On March 22, 1985 
c l a i m a n t p a s s e d away. An a u t o p s y has been o r d e r e d . Decedent's 
w i f e now moves the Board f o r an o r d e r remanding t h i s c a s e t o t h e 
H e a r i n g s D i v i s i o n f o r the r e c e i p t and c o n s i d e r a t i o n of the a u t o p s y 
r e p o r t and any m e d i c a l r e p o r t s g e n e r a t e d t h e r e f r o m . 
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We have a u t h o r i t y t o remand a c a s e f o r the t a k i n g o f 
a d d i t i o n a l e v i d e n c e i f we f i n d t h a t the r e c o r d below h a s b e en 
i n c o m p l e t e l y d e v e l o p e d . ORS 6 5 6 . 2 9 5 ( 5 ) ; B a i l e y v. S A I F , 296 Or 41 
( 1 9 8 3 ) . I n t h e p r e s e n t c a s e , the a u t o p s y r e p o r t , which was 
o b v i o u s l y not c a p a b l e of b e i n g produced a t the time of t h e 
h e a r i n g , may be r e l e v a n t t o the d e t e r m i n a t i o n of c a u s a t i o n . 
T h e r e f o r e , we f i n d remand to be a p p r o p r i a t e . Remand, however, 
s h a l l be l i m i t e d t o the r e c e i p t and c o n s i d e r a t i o n of t h e a u t o p s y 
r e p o r t and any m e d i c a l r e p o r t s d i r e c t l y g e n e r a t e d t h e r e f r o m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 17, 1985 i s v a c a t e d and 
t h i s m a t t e r i s remanded t o the H e a r i n g s D i v i s i o n f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

SALLY CARDER, C l a i m a n t WCB 84-07474 
J e r r y G a s t i n e a u , C l a i m a n t ' s A t t o r n e y A u g u s t 19, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Mongrain's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
c l a i m f o r a l e f t w r i s t g a n g l i o n c o n d i t i o n . The i s s u e on r e v i e w i s 
c o m p e n s a b i l i t y . 

C l a i m a n t was compensably i n j u r e d i n 1976 when h e r hand became 
e n t a n g l e d i n a conveyor b e l t mechanism. She s u f f e r e d a s p r a i n and 
c o n t u s i o n of the l e f t hand, a l o n g w i t h an " i n d e n t a t i o n " on t h e 
d o r s a l s u r f a c e of the l e f t w r i s t . C l a i m a n t t h e r e a f t e r e x p e r i e n c e d 
v a r y i n g l e v e l s of hand and w r i s t symptoms, depending on the l e v e l 
of a c t i v i t y i n w h i c h she was engaged. 

I n May of 1978 c l a i m a n t underwent s u r g e r y on t h e l e f t w r i s t 
f o r what h e r o r t h o p e d i s t d i a g n o s e d a s de Q u e r v a i n ' s syndrome. 
Subsequent t o the s u r g e r y , c l a i m a n t ' s symptoms c o n t i n u e d . 

D e s p i t e c l a i m a n t ' s ongoing symptoms, no g a n g l i o n c o n d i t i o n 
was d e f i n i t i v e l y d i a g n o s e d u n t i l J a n u a r y of 1984, when Dr. 
G i l s d o r f d e t e r m i n e d t h a t a g a n g l i o n was p r e s e n t a t the d o r s a l 
a s p e c t of c l a i m a n t ' s l e f t w r i s t . T h i s d i a g n o s i s came more t h a n 
s e v e n y e a r s a f t e r c l a i m a n t ' s 1976 i n j u r y . At t h e time of Dr. 
G i l s d o r f ' s e x a m i n a t i o n , he took a h i s t o r y from c l a i m a n t t h a t t h e 
g a n g l i o n had been p r e s e n t s i n c e the time o f the a c c i d e n t . B e c a u s e 
the p r i o r m e d i c a l r e c o r d made no mention of a g a n g l i o n , however, 
Dr. G i l s d o r f c o n c l u d e d t h a t c l a i m a n t had m e r e l y e x p e r i e n c e d w r i s t 
symptoms w i t h o u t t h e p r e s e n c e of a g a n g l i o n . 

S A I F ' s m e d i c a l c o n s u l t a n t , Dr. Embick, r e v i e w e d c l a i m a n t ' s 
r e c o r d s and s t a t e d t h a t g a n g l i a a r e n o r m a l l y t h e r e s u l t of 
d e g e n e r a t i v e r a t h e r t h a n t r a u m a t i c c a u s e s . He f e l t i t 
p a r t i c u l a r l y s i g n i f i c a n t t h a t no d e f i n i t e d i a g n o s i s o f a g a n g l i o n 
was made i n t h i s c a s e u n t i l s e v e r a l y e a r s p o s t - i n j u r y . I n Dr. 
E m bick's o p i n i o n , the extended time p e r i o d between t h e i n j u r y and 
the d i a g n o s i s made i t u n l i k e l y t h a t t h e r e was a c a u s a l c o n n e c t i o n 
between t h e two. 

A f t e r r e v i e w i n g Dr. Embick's r e p o r t , Dr. G i l s d o r f a g r e e d t h a t 
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an a b s e n c e of a g a n g l i o n d i a g n o s i s f o r more tha n s e v e n y e a r s made 
i t u n l i k e l y t h a t c l a i m a n t ' s i n j u r y c a u s e d h e r c o n d i t i o n . He 
d i s a g r e e d t h a t g a n g l i a were u s u a l l y c a u s e d by d e g e n e r a t i v e 
changes, a l t h o u g h he a d m i t t e d t h a t "many" g a n g l i o n c a s e s a r e o f 
d e g e n e r a t i v e o r i g i n . A few months l a t e r , however, Dr. G i l s d o r f 
i s s u e d a n o t h e r r e p o r t i n which he a l t e r e d h i s o p i n i o n . He s t a t e d 
t h a t a f t e r r e v i e w i n g "a copy of the complete m e d i c a l f i l e , " i t was 
p r o b a b l e t h a t c l a i m a n t ' s i n d u s t r i a l a c c i d e n t p r e c i p i t a t e d symptoms 
t h a t u l t i m a t e l y r e s u l t e d i n the development of a g a n g l i o n . H i s 
o p i n i o n was s h a r e d by Dr. Ross, who had examined c l a i m a n t i n 1980 
and 1982. 

At h e a r i n g , S A I F produced the t e s t i m o n y of n e u r o l o g i c a l 
c o n s u l t a n t Dr. Tennyson. P r i o r t o the h e a r i n g he had r e v i e w e d 
c l a i m a n t ' s m e d i c a l r e c o r d . He was a l s o p r e s e n t throughout the 
h e a r i n g and h e a r d c l a i m a n t ' s t e s t i m o n y . I t was Dr. Tennyson's 
o p i n i o n t h a t g a n g l i a can r e s u l t from e i t h e r trauma or d e g e n e r a t i v e 
c h a n g e s . He s t a t e d , however, t h a t a g a n g l i o n r e s u l t i n g from 
trauma i s g e n e r a l l y n o t i c e a b l e w i t h i n t h r e e t o s i x months a f t e r an 
i n j u r y , and t h a t i t i s i n v a r i a b l y p r e s e n t w i t h i n one y e a r . 
B e c a u s e the p r e s e n t c l a i m a n t ' s g a n g l i o n d i d not s u r f a c e f o r more 
than s e v e n y e a r s p o s t - a c c i d e n t , Dr. Tennyson found i t h i g h l y 
u n l i k e l y t h a t i t was r e l a t e d t o the i n d u s t r i a l i n j u r y . 

B e c a u s e Dr. Tennyson was p r e s e n t d u r i n g c l a i m a n t ' s t e s t i m o n y , 
he h e a r d h e r d e s c r i b e the a c t i v i t i e s i n which she had been engaged 
subsequent t o the 1976 i n j u r y . The a c t i v i t i e s i n c l u d e d p e r i o d s o f 
employment i n which c l a i m a n t kneaded b r e a d , a r r a n g e d f l o w e r s and 
engaged i n o t h e r a c t i v i t y i n v o l v i n g r e p e t i t i v e hand and w r i s t 
movements. C l a i m a n t a l s o i n c u r r e d minor "jamming" i n j u r i e s t o a 
thumb and f i n g e r subsequent t o the 1976 i n j u r y . A f t e r h e a r i n g 
c l a i m a n t ' s t e s t i m o n y , Dr. Tennyson s t a t e d t h a t "microtrauma" s u c h 
a s t h a t p r e c i p i t a t e d by c l a i m a n t ' s many a c t i v i t i e s d u r i n g t h e 
s e v e n y e a r s s i n c e the i n j u r y c o u l d c a u s e the d e g e n e r a t i v e type o f 
g a n g l i o n t o o c c u r . 

Of the s e v e r a l m e d i c a l o p i n i o n s p r e s e n t i n t h i s c a s e , we f i n d 
Dr. Tennyson's most p e r s u a s i v e . He had the b e n e f i t of not o n l y 
c l a i m a n t ' s m e d i c a l f i l e , b ut h e r t e s t i m o n y , as w e l l . From the 
t e s t i m o n y , Dr. Tennyson was a b l e t o a n a l y z e the e f f e c t s o f 
c l a i m a n t ' s p o s t - i n j u r y a c t i v i t i e s which, i n h i s o p i n i o n , may have 
r e s u l t e d i n the development of a d e g e n e r a t i v e g a n g l i o n . We note 
t h a t Dr. G i l s d o r f ' s o p i n i o n (upon which the R e f e r e e r e l i e d ) does 
not d i s c u s s the p o t e n t i a l e f f e c t s of t h e s e a c t i v i t i e s , nor does i t 
t h o r o u g h l y a n a l y z e the mechanism by which a 1976 i n j u r y c o u l d l e a d 
t o a 1984 g a n g l i o n . Without more from Dr. G i l s d o r f or o t h e r 
p h y s i c i a n s , we cannot agr e e w i t h the R e f e r e e t h a t c l a i m a n t h a s 
produced s u f f i c i e n t e v i d e n c e t o s u s t a i n h e r c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1984 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n of the o r d e r t h a t s e t 
a s i d e the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s l e f t w r i s t c l a i m 
i s r e v e r s e d and the d e n i a l i s r e i n s t a t e d . The r e m ainder o f t h e 
o r d e r i s a f f i r m e d . 
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JEANNE M. LORENZEN, C l a i m a n t WCB 84-01859 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 19, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e H o w e l l ' s o r d e r w h i c h : (1) awarded $5 per day c h i l d c a r e 
c o s t s a s m e d i c a l s e r v i c e s under ORS 656.245 w h i l e c l a i m a n t was 
h o s p i t a l i z e d f o r t r e a t m e n t of h e r compensable low back i n j u r y ; ( 2 ) 
awarded a p e n a l t y and a t t o r n e y ' s f e e f o r u n r e a s o n a b l e d e l a y i n 
p r o v i d i n g a f o r m a l n o t i c e of d e n i a l of c h i l d c a r e c o s t s ; and ( 3 ) 
awarded a p e n a l t y and a t t o r n e y ' s f e e f o r u n r e a s o n a b l e d e l a y o f 
payment t o c l a i m a n t ' s p h y s i c i a n f o r compensable s e r v i c e s . The 
i s s u e s on r e v i e w a r e whether c h i l d c a r e d u r i n g h o s p i t a l i z a t i o n o f 
a s i n g l e p a r e n t i s compensable a s a m e d i c a l s e r v i c e , p e n a l t i e s and 
a t t o r n e y f e e s f o r u n r e a s o n a b l e d e l a y i n p r o v i d i n g a f o r m a l d e n i a l 
of s e r v i c e s , and p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e 
d e l a y o f payment f o r a c c e p t e d m e d i c a l s e r v i c e s . 

C l a i m a n t was compensably i n j u r e d on August 3, 1983. She was 
h o s p i t a l i z e d s e v e n t i m e s f o r a p p r o x i m a t e l y 71 d ays over t h e c o u r s e 
o f the n e x t s i x t e e n months. She a r r a n g e d and p a i d f o r an a d u l t t o 
p e r f o r m c h i l d c a r e s e r v i c e s w h i l e she was i n t h e h o s p i t a l and p a i d 
t h a t a d u l t $5 p e r day f o r t h e s e r v i c e s i n e x c e s s of t h o s e she 
would h a v e p a i d f o r w h i l e w o r k i n g . C l a i m a n t was u n m a r r i e d a s a 
r e s u l t of d i v o r c e , b u t had c u s t o d y of t h r e e c h i l d r e n , aged 10, 14 
and 16. T h e r e had been two r e c e n t l y a t t e m p t e d b u r g l a r i e s of h e r 
home. C l a i m a n t ' s t o t a l monthly income d u r i n g the p e r i o d of h e r 
t o t a l d i s a b i l i t y was a p p r o x i m a t e l y $445, c o n s i s t i n g of temporary 
d i s a b i l i t y c ompensation, c h i l d s u p p o r t , and w e l f a r e payments f o r 
two o f t h e c h i l d r e n . 

S A I F a r g u e s on r e v i e w t h a t t h e purpose of c l a i m a n t ' s 
temporary d i s a b i l i t y compensation was t o r e p l a c e wages t h a t 
c l a i m a n t would have been u s i n g t o p r o v i d e c h i l d c a r e , among o t h e r 
t h i n g s , and t h a t c h i l d c a r e i s not " o t h e r r e l a t e d s e r v i c e s " under 
the m e d i c a l s e r v i c e s s t a t u t e i n a d d i t i o n t o the d i s a b i l i t y 
c o m p e n s a t i o n . C l a i m a n t r e p l i e s t h a t i t was n e c e s s a r y f o r h e r t o 
p r o v i d e r e s p o n s i b l e a d u l t s u p e r v i s i o n o f h e r minor c h i l d r e n d u r i n g 
h e r h o s p i t a l i z a t i o n s and t h a t the p r o c e s s of r e c o v e r y from h e r 
i n j u r y r e q u i r e d t h e c h i l d c a r e s e r v i c e s a s " o t h e r r e l a t e d 
s e r v i c e s " under ORS 6 5 6 . 2 4 5 ( 1 ) . E a c h p a r t y c i t e d P e g g i e R o b e r t s , 
15 Van N a t t a 76 ( 1 9 7 5 ) , a p p a r e n t l y the o n l y p u b l i s h e d d e c i s i o n i n 
which the i s s u e h a s been p r e s e n t e d , i n s u p p o r t o f i t s c o n t e n t i o n s . 

R o b e r t s i n v o l v e d a mother w i t h s i x c h i l d r e n , one of whom had 
s e r i o u s m e d i c a l c o n d i t i o n s r e q u i r i n g c o n s t a n t s u p e r v i s i o n . As t h e 
Board m a j o r i t y s t a t e d : 

"The q u e s t i o n t o be d e t e r m i n e d by t h e 
R e f e r e e was whether c h i l d c a r e , when 
a u t h o r i z e d or approved by the workman's 
t r e a t i n g p h y s i c i a n , was a p r o p e r ' m e d i c a l ' 
or 'other r e l a t e d s e r v i c e ' which would be 
t h e r e s p o n s i b i l i t y o f the employer under 
t h e p r o v i s i o n s of ORS 6 5 6 . 2 4 5 ( 1 ) . The 
r e f e r e e c o n c l u d e d , a f t e r c o n s i d e r i n g t h a t 
t h e expense would not have been i n c u r r e d 
b u t f o r t h e i n d u s t r i a l i n j u r y , t h a t i t was 
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a u t h o r i z e d or approved by c l a i m a n t ' s 
p h y s i c i a n , t h a t the p h y s i c a l s t a t e of 
c l a i m a n t d u r i n g t h e h o s p i t a l i z a t i o n and 
p e r i o d of r e c o v e r y p r e c l u d e d c l a i m a n t from 
c a r i n g f o r h e r c h i l d r e n h e r s e l f , t h a t t h e 
c h i l d c a r e a i d e d c l a i m a n t i n t h e r e c o v e r y 
p r o c e s s , and, c o n s i d e r i n g the u n w r i t t e n 
a d m i n s t r a t i v e p o l i c y r e g a r d i n g c h i l d c a r e 
e x p e n s e s , t h a t such e x p e n s e s i n c u r r e d by 
c l a i m a n t were compensable ' m e d i c a l ' or 
'other r e l a t e d s e r v i c e s ' under the 
p r o v i s i o n s of ORS 6 5 6 . 2 4 5 ( 1 ) . " ( E m p h a s i s 
added.) 

T h e r e a r e now a d m i n i s t r a t i v e r u l e s a p p l i c a b l e t o the 
p r o v i s i o n of m e d i c a l s e r v i c e s . OAR 436-69-003, e t s e q . The r u l e s 
a p p l i c a b l e a t the time of c l a i m a n t ' s i n j u r y , and now, make no 
mention o f c h i l d c a r e s e r v i c e s a s e i t h e r i n c l u d e d or e x c l u d e d 
s e r v i c e s , nor of c h i l d c a r e p r o v i d e r s a s i n c l u d e d or e x c l u d e d 
s e r v i c e p r o v i d e r s . OAR 436-69-201 and -301 a p p l y t o p r o v i s i o n o f 
and p r o v i d e r s of m e d i c a l s e r v i c e s . OAR 436-69-301(2) p r o v i d e s : 

" A t t e n d i n g p h y s i c i a n s may p r e s c r i b e 
t r e a t m e n t to be c a r r i e d out by p e r s o n s 
l i c e n s e d t o p r o v i d e m e d i c a l s e r v i c e , or by 
o t h e r p e r s o n s who work under the d i r e c t 
s u p e r v i s i o n and c o n t r o l of the a t t e n d i n g 
p h y s i c i a n . I f the a t t e n d i n g p h y s i c i a n 
p r e s c r i b e s s e r v i c e s t o be p r o v i d e d by 
p e r s o n s not l i c e n s e d t o p r o v i d e m e d i c a l 
s e r v i c e s f o r the r e l i e f of i n j u r y and not 
under the d i r e c t s u p e r v i s i o n and c o n t r o l o f 
the a t t e n d i n g p h y s i c i a n , the p h y s i c i a n 
s h a l l s t a t e i n w r i t i n g t h a t he or she 
assumes f u l l r e s p o n s i b l i t y f o r t h e 
performance of t h o s e s e r v i c e s . " 

I t cannot be d e n i e d t h a t c l a i m a n t owed a h i g h l e g a l and moral 
d u t y t o p r o v i d e r e s p o n s i b l e s u p e r v i s i o n f o r h e r minor c h i l d r e n 
d u r i n g the p e r i o d of h e r confinement i n the h o s p i t a l f o r t r e a t m e n t 
of h e r i n d u s t r i a l i n j u r y . But f o r h e r i n d u s t r i a l i n j u r y , c l a i m a n t 
would have t a k e n c a r e of h e r c h i l d r e n h e r s e l f or by p u r c h a s i n g 
c h i l d c a r e s e r v i c e s out of h e r income. That the s e r v i c e s were 
r e a s o n a b l e and n e c e s s a r y and r e l a t e d i n c i r c u m s t a n c e t o c l a i m a n t ' s 
i n j u r y i s not a t i s s u e . However, the q u e s t i o n i n t h i s c a s e i s 
whether c h i l d c a r e s e r v i c e s were p r o v i d e d a s a m e d i c a l o r o t h e r 
r e l a t e d s e r v i c e under ORS 6 5 6 . 2 4 5 ( 1 ) . T h e r e i s no e v i d e n c e i n t h e 
r e c o r d to i n d i c a t e t h a t any p h y s i c i a n or p r a c t i t i o n e r of t h e 
h e a l i n g a r t s e v e r a u t h o r i z e d or d i s c u s s e d or c o n s i d e r e d c l a i m a n t ' s 
need f o r c h i l d c a r e s e r v i c e s i n c o n n e c t i o n w i t h h e r 
h o s p i t a l i z a t i o n s or any o t h e r a s p e c t o f h e r r e c o v e r y from h e r 
i n j u r i e s . We f i n d t h a t c l a i m a n t h a s f a i l e d t o c a r r y h e r burden of 
p r o o f t h a t the c h i l d c a r e s e r v i c e s she o b t a i n e d d u r i n g h e r 
h o s p i t a l i z a t i o n s i n 1983 and 1984 were compensable as m e d i c a l or 
o t h e r r e l a t e d s e r v i c e s under ORS 656.245(1) and r e v e r s e t h e 
R e f e r e e ' s o r d e r . 

On the i s s u e of p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e 
d e l a y i n p r o v i d i n g a f o r m a l n o t i c e of d e n i a l o f c h i l d c a r e 
s e r v i c e s , we r e v e r s e the R e f e r e e ' s o r d e r b e c a u s e t h e r e a r e no 
amounts due upon which t o b a s e a p e n a l t y . 
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On the i s s u e of p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e 
d e l a y of payment f o r c l a i m a n t ' s p h y s i c i a n ' s compensable s e r v i c e s , 
t h e Board a f f i r m s the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 25, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of the o r d e r w h i c h 
awarded c h i l d c a r e c o s t s a s m e d i c a l s e r v i c e s and p e n a l t i e s and 
a t t o r n e y f e e s f o r u n r e a s o n a b l e d e l a y i n p r o v i d i n g a f o r m a l d e n i a l 
of the c h i l d c a r e c o s t s a r e r e v e r s e d . A l l o t h e r p o r t i o n s of t h e 
R e f e r e e ' s o r d e r a r e a f f i r m e d . F o r p r e v a i l i n g on t h e i s s u e of 
p e n a l t i e s and a t t o r n e y f e e s a s s o c i a t e d w i t h t h e c l a i m f o r 
u n r e a s o n a b l e d e l a y of payment f o r m e d i c a l s e r v i c e s , c l a i m a n t ' s 
a t t o r n e y i s awarded $350 f o r s e r v i c e s on Board r e v i e w , t o be p a i d 
by the S A I F C o r p o r a t i o n . 

MARLENE W. R I T C H I E , C l a i m a n t WCB 84-07248 
B r i a n W h i t e h e a d , C l a i m a n t ' s A t t o r n e y A u g u s t 19, 1985 
M e r r i l y McCabe, D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members McMurdo and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Seymour's o r d e r t h a t s e t i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r r h i n o s i n u s i ' t i s and b r o n c h i t i s . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n o f the R e f e r e e ' s 
o r d e r t h a t r e f u s e d t o award p e n a l t i e s and a t t o r n e y f e e s f o r S A I F ' s 
f a i l u r e t o a c c e p t or deny the c l a i m w i t h i n 60 days, or p e n a l t i e s 
and a t t o r n e y f e e s f o r S A I F ' s f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n 
w i t h i n 14 d a y s of r e c e i p t o f the c l a i m . We r e v i e w d_e novo and 
r e v e r s e t he R e f e r e e ' s o r d e r , b o t h a s t o c o m p e n s a b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t i s a c l e r i c a l worker employed by the E x e c u t i v e 
Department of the S t a t e of Oregon. She does not smoke and h a s 
n e v e r smoked. None of h e r f a m i l y members a r e smokers. C l a i m a n t 
began working f o r the Department i n October of 1976. At t h a t time 
the Department was housed i n the P u b l i c S e r v i c e B u i l d i n g . 
C l a i m a n t t e s t i f i e d t h a t she e x p e r i e n c e d no r e s p i r a t o r y symptoms 
w h i l e w orking i n the P u b l i c S e r v i c e B u i l d i n g , a p p a r e n t l y b e c a u s e 
the b u i l d i n g d i d not employ a " c l o s e d " v e n t i l a t i o n s ystem and 
windows c o u l d be opened t o v e n t i l a t e c l a i m a n t ' s work a r e a . 

I n 1979 t h e E x e c u t i v e Department moved t o t h e E x e c u t i v e 
B u i l d i n g . C l a i m a n t ' s new work a r e a c o n s i s t e d of a l a r g e room 
s e p a r a t e d i n t o c u b i c l e s by f i v e - f o o t h i g h p a r t i t i o n s . The 
E x e c u t i v e B u i l d i n g employs a " c l o s e d " v e n t i l a t i o n s y s t e m i n t h a t 
a i r i s c o n d i t i o n e d and r e c i r c u l a t e d w i t h o u t t h e i n f l u x o f o u t s i d e 
a i r . Smoking was p e r m i t t e d i n c l a i m a n t ' s work a r e a , and c l a i m a n t 
t e s t i f i e d t h a t t h e r e were t h r e e smokers working w i t h i n s i x f e e t of 
h e r d e s k . 

I n September of 1982, a p p r o x i m a t e l y t h r e e y e a r s a f t e r t h e 
Department moved to t h e E x e c u t i v e B u i l d i n g , c l a i m a n t began 
e x p e r i e n c i n g symptoms i n the form of a cough. She a t t r i b u t e d h e r 
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symptoms t o second-hand c i g a r e t t e smoke, which she s a i d was h e a v y 
enough t o be se e n and s m e l l e d . C l a i m a n t t e s t i f i e d t h a t a t t i m e s , 
a " b l u e h a z e " of smoke was v i s i b l e throughout t h e work a r e a . She 
compl a i n e d t o h e r s u p e r v i s o r s about h e r work environment, b u t was 
d i s s a t i s f i e d w i t h what she f e l t was an i n a d e q u a t e r e s p o n s e t o h e r 
c o m p l a i n t s . The s i t u a t i o n grew h e a t e d , and c l a i m a n t was 
u l t i m a t e l y reprimanded f o r i n s u b o r d i n a t i o n when she a l l e g e d l y went 
o u t s i d e t h e c h a i n of command i n an attempt to be r e l o c a t e d t o a 
l e s s smoky environment. The reprimand l e d c l a i m a n t t o f i l e a 
g r i e v a n c e , and the r e l a t i o n s h i p between c l a i m a n t and h e r 
s u p e r v i s o r s remained s t r a i n e d . 

C l a i m a n t a p p a r e n t l y f i r s t sought m e d i c a l a t t e n t i o n i n A p r i l 
of 1983, which was the same time p e r i o d i n which h e r repr i m a n d and 
subsequent g r i e v a n c e a r o s e . She saw Dr. Mahoney, who i s s u e d a 
note i n d i c a t i n g t h a t c l a i m a n t was s u f f e r i n g from a cough b r o u g h t 
on by exposure to c i g a r e t t e smoke, and t h a t she s h o u l d be 
r e l o c a t e d to a l e s s smoky environment. C l a i m a n t p r e s e n t e d t h i s 
n o t e t o h e r s u p e r v i s o r , and she was moved t o a l e s s smoky a r e a o f 
the E x e c u t i v e B u i l d i n g . She was a l s o g i v e n an a i r p u r i f i e r t o 
p l a c e a t h e r de s k . A c c o r d i n g to c l a i m a n t , n e i t h e r o f t h e s e 
measures were h e l p f u l , and she a g a i n r e q u e s t e d a move t o a 
d i f f e r e n t environment. 

C l a i m a n t n e x t saw a pulmonary s p e c i a l i s t , Dr. S c h u l t z . She 
d e s c r i b e d h e r symptoms a s a cough p r e c i p i t a t e d by what she termed 
a " b l u e h a z e " of c i g a r e t t e smoke on the j o b . She s t a t e d t h a t t h e 
coughing had on o c c a s i o n been so s e v e r e t h a t she had coughed up 
bl o o d and vomited. She a l s o i n d i c a t e d t h a t she would sometimes 
b e g i n coughing even when she s u s p e c t e d t h a t someone i n t h e room 
had been smoking. Dr. S c h u l t z found i t d i f f i c u l t to o b t a i n a 
c l e a r h i s t o r y from c l a i m a n t r e g a r d i n g what e x a c t l y p r e c i p i t a t e d 
h e r symptoms or when they developed". He a l s o was un a b l e t o f i n d 
o b j e c t i v e s i g n s of r e s p i r a t o r y d i s t r e s s , n a s a l c o n g e s t i o n or s i n u s 
p r o b l e m s . C h e s t X - r a y s were normal. Because c l a i m a n t gave a 
h i s t o r y of coughing both on and o f f the j o b , Dr. S c h u l t z 
recommended t h a t c l a i m a n t undergo an a l l e r g y t e s t t o d e t e r m i n e 
whether she was r e a c t i v e t o s u b s t a n c e s o u t s i d e the w o r k p l a c e . 
T h e r e i s no e v i d e n c e t h a t an a l l e r g y t e s t h a s e v e r been done. 

Perhaps b e c a u s e of t he l a c k of o b j e c t i v e f i n d i n g s , Dr. S c u l t z 
was u n c e r t a i n of c l a i m a n t ' s a b i l i t y to o b j e c t i v e l y r e l a t e h e r 
symptoms. He s t a t e d : 

" I am a l i t t l e c o n c e r n e d about t h e 
i m p a r t i a l i t y of h e r symptom d e s c r i p t i o n , a s 
she i s o b v i o u s l y q u i t e c oncerned t h a t h e r 
symptoms a r e c i g a r e t t e smoke r e l a t e d and 
e x p r e s s e d t h e view t h a t she f e l t h e r o f f i c e 
c o - w o r k e r s s h o u l d be p r o h i b i t e d from 
smoking. . . . She r a t h e r s t r o n g l y 
i n d i c a t e s t h a t she does not f e e l t h a t she 
s h o u l d have t o t a k e m e d i c a t i o n s f o r 
p r e v e n t i o n of t h e s e symptoms when t h e y a r e 
ca u s e d by o t h e r s smoking. O b v i o u s l y , t h i s 
c o m p l i c a t e s h e r t r e a t m e n t , p a r t i c u l a r l y i n 
terms of a s s e s s i n g r e s p o n s e t o t h e r a p e u t i c 
a p p r o a c h e s . " 

From c l a i m a n t ' s h i s t o r y , Dr. S c h u l t z d i d f i n d an a s s o c i a t i o n 
between c l a i m a n t ' s work environment and h e r cough, d e s p i t e t h e 
l a c k of e v i d e n c e o f r h i n i t i s o r b r o n c h i t i s . 
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C l a i m a n t t e s t i f i e d t h a t she f i r s t m i s s e d work i n May o f 1983, 
a l t h o u g h the r e c o r d i s d e v o i d o f documented time l o s t d u r i n g t h a t 
month. She was v e r i f i a b l y a b s e n t from work from June 27 t h r o u g h 
J u l y 4, 1983. On J u n e 30, 1983 Dr. Young i s s u e d a r e t u r n t o work 
s l i p i n d i c a t i n g t h a t c l a i m a n t had been under h i s c a r e b e g i n n i n g on 
J u n e 27, and t h a t she c o u l d r e t u r n t o work on J u l y 5. C l a i m a n t 
p r e s e n t e d t h i s s l i p t o h e r employer and informed t h e employer t h a t 
h e r a b s e n c e had been due t o h e r e xposure t o smoke on the j o b . 
U l t i m a t e l y , a t t h e r e q u e s t o f Dr. Young, c l a i m a n t was t r a n s f e r r e d 
from t h e E x e c u t i v e B u i l d i n g t o a d i f f e r e n t S t a t e o f f i c e b u i l d i n g 
where the environment was r e l a t i v e l y smoke f r e e . C l a i m a n t 
t e s t i f i e d t h a t h e r symptoms began t o r e s o l v e a f t e r t h e move. A t 
the time o f t h e h e a r i n g , however, c l a i m a n t had resumed working a t 
t h e E x e c u t i v e B u i l d i n g f o r a p p r o x i m a t e l y two h o u r s per day and, 
a c c o r d i n g t o h e r t e s t i m o n y , h e r symptoms had begun t o r e t u r n . 

W h i l e c l a i m a n t worked a t the E x e c u t i v e B u i l d i n g , she 
r e g u l a r l y took b r e a k s w i t h two c o w o r k e r s who smoked. B r e a k s were 
t a k e n e i t h e r a t a b r e a k room i n t h e E x e c u t i v e B u i l d i n g or a t a 
c o f f e e shop i n the Marion County C o u r t h o u s e . The e n v i r o n m e n t s i n 
b o t h the b r e a k room and t h e c o f f e e shop were r e p e a t e d l y 
c h a r a c t e r i z e d by v a r i o u s w i t n e s s e s a s v e r y smoky. C l a i m a n t 
t e s t i f i e d t h a t she a t t e m p t e d t o a v o i d smoke w h i l e i n t h e s e rooms, 
and d i d not e n t e r t h e rooms i f too many smokers were p r e s e n t . 

F o l l o w i n g h e r i n i t i a l time l o s s i n mid-1983, c l a i m a n t 
a p p a r e n t l y m i s s e d no more work u n t i l March o f 1984, when she was 
s c h e d u l e d t o undergo a b r e a s t b i o p s y . Her t r e a t i n g d o c t o r s t a t e d 
t h a t c l a i m a n t was s u f f e r i n g from b r o n c h i t i s , a g g r a v a t e d by 
c i g a r e t t e smoke, and t h a t she s h o u l d remain i n a smoke-free 
environment i n o r d e r t o p r e p a r e f o r the b i o p s y . She was 
a u t h o r i z e d by Dr. Young t o remain o f f work through A p r i l 6, 1984. 
C l a i m a n t s u b s e q u e n t l y f i l e d a c l a i m w i t h h e r h e a l t h c a r e i n s u r e r 
f o r b o t h t h e b i o p s y and t h e p u r p o r t e d b r o n c h i t i s c o n d i t i o n . 

I n May and December o f 1984 S A I F s e n t i t s i n d u s t r i a l 
h y g i e n i s t t o e v a l u a t e the a i r q u a l i t y o f the E x e c u t i v e B u i l d i n g . 
Measurements were t a k e n f o r p a r t i c u l a t e m a t t e r , formaldehyde and 
c a r b o n monoxide, which a r e among the c o n t a m i n a n t s produced by 
b u r n i n g t o b a c c o . The h y g i e n i s t found the E x e c u t i v e B u i l d i n g a i r 
q u a l i t y t o be i n "good o r d e r " w i t h p a r t i c u l a t e l e v e l s , 
f ormaldehyde and c a r b o n monoxide a l l b e i n g a t or w e l l below 
a v e r a g e l e v e l s . By c o n t r a s t , a i r q u a l i t y a t the Marion County 
c o f f e e shop, w h i c h was a l s o measured, was poor due t o h i g h l e v e l s 
of a l l t h r e e c o n t a m i n a n t s . T e s t i m o n y a t h e a r i n g r e v e a l e d t h a t 
a l t h o u g h t h e r e i s no s p e c i f i c t e s t f o r c i g a r e t t e smoke p o l l u t i o n , 
l e v e l s of t h e t h r e e c o n t a m i n a n t s t e s t e d by S A I F ' s h y g i e n i s t a r e a 
good i n d i c a t o r o f g e n e r a l a i r q u a l i t y . 

I n a d d i t i o n t o t a k i n g s p e c i f i c t e s t measurements, S A I F ' s 
h y g i e n i s t p e r s o n a l l y o b s e r v e d the g e n e r a l environment ne a r 
c l a i m a n t ' s former work s t a t i o n and found i t t o be c l e a n . 
I n t e r e s t i n g l y , t e s t measurements t a k e n a t c l a i m a n t ' s former 
w o r k s i t e e v i d e n c e d c o n t a m i n a n t l e v e l s even lower t h a n i n o t h e r 
a r e a s o f t h e work f l o o r . 

F i v e more w i t n e s s e s t e s t i f i e d r e g a r d i n g c l a i m a n t ' s g e n e r a l 
work env i r o n m e n t a t the E x e c u t i v e B u i l d i n g . A l l o f them worked 
w i t h c l a i m a n t i n the same b u i l d i n g and on the same f l o o r . One 
w i t n e s s d i r e c t l y c o r r o b o r a t e d c l a i m a n t ' s t e s t i m o n y r e g a r d i n g the 
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h i g h l e v e l s of c i g a r e t t e smoke p r e s e n t , a t l e a s t d u r i n g t h e l a s t 
few months t h a t t h e w i t n e s s worked f o r the E x e c u t i v e Department i n 
1984. Two w i t n e s s e s t e s t i f i e d t h a t t h e y r e g u l a r l y went t o b r e a k s 
w i t h c l a i m a n t and smoked i n h e r p r e s e n c e . One w i t n e s s t e s t i f i e d 
t h a t she [ t h e w i t n e s s ] h a s a v e r i f i e d a l l e r g y t o c i g a r e t t e smoke 
and i s v e r y s e n s i t i v e t o i t s e f f e c t s . She was a b l e t o work i n 
c l a i m a n t ' s g e n e r a l work a r e a w i t h o u t e x p e r i e n c i n g d i f f i c u l t y w i t h 
second-hand smoke. C l a i m a n t ' s c u r r e n t s u p e r v i s o r t e s t i f i e d t h a t 
w h i l e c l a i m a n t worked i n the E x e c u t i v e B u i l d i n g , she was 
a p p r o x i m a t e l y 15 f e e t away from the n e a r e s t smoking c o w o r k e r . 

Two p h y s i c i a n s a l s o t e s t i f i e d . One was Dr. P a r o s a , a 
pulmonary s p e c i a l i s t , who examined c l a i m a n t t e n days b e f o r e t h e 
h e a r i n g . Dr. P a r o s a t e s t i f i e d t h a t c l a i m a n t i s not a l l e r g i c t o 
tob a c c o , b u t i s more s e n s i t i v e t o c i g a r e t t e smoke t h a n most 
p e r s o n s . I n Dr. P a r o s a ' s o p i n i o n , c l a i m a n t p r i m a r i l y s u f f e r s from 
r h i n o s i n u s i t i s , an i n f l a m m a t o r y c o n d i t i o n which a f f e c t s t h e upper 
r e s p i r a t o r y t r a c t and t r i g g e r s c o u ghing. Dr. P a r o s a a l s o 
i n i t i a l l y s u g g e s t e d a s e c o n d a r y d i a g n o s i s of b r o n c h i t i s , b u t 
f u r t h e r t e s t i m o n y r e v e a l e d t h a t i n t h e absence of p o s i t i v e sputum 
sample t e s t i n g , t h i s d i a g n o s i s was t e n t a t i v e a t b e s t . The 
documentary e v i d e n c e r e v e a l e d t h a t sputum samples t a k e n e a r l i e r 
were e s s e n t i a l l y n e g a t i v e . 

Dr. P a r o s a t e s t i f i e d t h a t a t the time he examined c l a i m a n t 
she e x h i b i t e d o b j e c t i v e s i g n s of r h i n o s i n u s i t i s , namely a 
r e d d e n i n g and s w e l l i n g of t h e n a s a l p a s s a g e s . He a d m i t t e d t h a t i t 
i s p o s s i b l e t o d e v e l o p t h o s e symptoms over a p e r i o d o f days a s 
w e l l a s over an extended p e r i o d , and t h a t e x c e p t f o r t he o b j e c t i v e 
symptoms, he was r e l y i n g e x c l u s i v e l y on c l a i m a n t ' s h i s t o r y t o 
r e n d e r h i s d i a g n o s i s . U s i n g t h o s e f a c t o r s , however, he opined 
t h a t c l a i m a n t ' s work environment was the major c o n t r i b u t i n g c a u s e 
of t h e o n s e t of c l a i m a n t ' s symptoms. 

Dr. P a r o s a i s an outspoken a d v o c a t e of ban n i n g smoking i n 
p u b l i c p l a c e s . He t e s t i f i e d i n t h i s c a s e f r e e of c h a r g e on b e h a l f 
of c l a i m a n t , and h a s done so f o r an o t h e r c l a i m a n t i n a t l e a s t one 
o t h e r w o r k e r s ' compensation c a s e . When ask e d the r e a s o n s f o r h i s 
t e s t i f y i n g i n t h e p r e s e n t c a s e , he answered i n p a r t " . . . f r a n k l y , 
b e c a u s e I b e l i e v e i n h e r c a u s e . " 

Dr. G i r o d , an i n t e r n i s t and i n f e c t i o u s d i s e a s e s p e c i a l i s t , 
t e s t i f i e d on b e h a l f of S A I F . Dr. G i r o d r e v i e w e d c l a i m a n t ' s 
m e d i c a l r e c o r d s b u t d i d not examine h e r . When ask e d t o e x p l a i n 
t h e v a r i o u s t e s t r e s u l t s g e n e r a t e d i n 1983 and 1984, Dr. G i r o d 
e s s e n t i a l l y found them a l l n e g a t i v e f o r s i g n s of e i t h e r 
r h i n o s i n u s i t i s or b r o n c h i t i s . He noted t h a t a sputum sample was 
n e g a t i v e f o r s i g n s o f b r o n c h i t i s , and t h a t a m e t h a c h o l i n e t e s t 
r e v e a l e d no e v i d e n c e of asthma. Pulmonary f u n c t i o n t e s t s were 
normal a s were c l a i m a n t ' s c h e s t X - r a y s . Dr. G i r o d noted t h a t none 
of t h e m e d i c a l r e p o r t s g e n e r a t e d throughout t h e p e r i o d of t h e 
c l a i m r e v e a l e d e v i d e n c e of a c h r o n i c pulmonary c o n d i t i o n . N e i t h e r 
d i d t h e r e p o r t s mention abnormal b r e a t h sounds, r e d e y e s , t h r o a t 
p a t h o l o g y , p a l e n a s a l p a s s a g e s , or o t h e r o b j e c t i v e s i g n s o f 
d i s e a s e . I n r e s p o n s e t o q u e s t i o n i n g r e g a r d i n g t h e p r e s e n c e o f 
d i s e a s e , he s t a t e d : 

"The o n l y e v i d e n c e [ i s ] . . . the 
c o m p l a i n t s t h e m s e l v e s , and t h a t may be 
s i g n i f i c a n t , b u t i t ' s based, I t h i n k , 
p r i m a r i l y on t h e c r e d i b i l i t y o f the p e r s o n 
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who makes the c o m p l a i n t s . I f . . . t h o s e 
c o m p l a i n t s a r e , i n d e e d , v a l i d , t h e n t h e r e 
c o u l d c e r t a i n l y be some i l l n e s s h e r e , 
a l t h o u g h not s e v e r e i l l n e s s , b u t i t ' s 
s o l e l y i n a s u b j e c t i v e q u e s t i o n which c a n ' t 
be s u p p o r t e d by any o b j e c t i v e f i n d i n g s 
w h a t s o e v e r . " 

Dr. G i r o d p e r s o n a l l y v i s i t e d the E x e c u t i v e B u i l d i n g and found 
the g e n e r a l environment t o be c o n s i s t e n t w i t h t h e d e s c r i p t i o n 
g i v e n by S A I F ' s i n d u s t r i a l h y g i e n i s t . He t e s t i f i e d t h a t under t h e 
c o n d i t i o n s he o b s e r v e d , i t would have been " u n i m a g i n a b l e " t h a t 
c l a i m a n t would d e v e l o p symptoms i n the work p l a c e . 

The r e m a i n i n g m e d i c a l e v i d e n c e c o n s i s t s o f s e v e r a l r e p o r t s 
g e n e r a t e d by D r s . S c h u l t z , Young and L o n i g a n i n 1983 and 1984. 
A l l t h r e e p h y s i c i a n s took a h i s t o r y from c l a i m a n t t h a t she had 
worked i n an environment c h a r a c t e r i z e d by h e a v y smoke. Her c l a i m 
form, f i l e d i n J u l y o f 1984, i n d i c a t e d t h a t she had d e v e l o p e d 
symptoms due t o "heavy" smoke on the j o b . As was noted e a r l i e r , 
Dr. S c h u l t z was u n a b l e t o o b j e c t i v e l y v e r i f y t h e p r e s e n c e o f 
d i s e a s e i n May o f 1983. 

A few d a y s a f t e r c l a i m a n t f i l e d h e r c l a i m , she was examined 
by Dr. L o n i g a n . As d i d Dr. S c h u l t z , Dr. L o n i g a n noted t h a t 
c l a i m a n t was " v e r y c o n c e r n e d about b e i n g an i n n o c e n t b y s t a n d e r t o 
smoke e x p o s u r e . . . . " Dr. L o n i g a n c o u l d f i n d no s p e c i f i c e v i d e n c e 
of d i s e a s e , b u t b a s e d on c l a i m a n t ' s h i s t o r y he found a " c l e a r 
r e l a t i o n s h i p " between c l a i m a n t ' s work and the development o f 
symptoms. 

I n November of 1984 Dr. Young i s s u e d a r e p o r t i n which he 
i n d i c a t e d t h a t w h i l e he had no r e a s o n t o doubt c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s , he c o u l d f i n d no o b j e c t i v e e v i d e n c e of 
d i s e a s e . He s t a t e d : 

" U n f o r t u n a t e l y , t h e r e h a s been a p a u c i t y of 
o b j e c t i v e f i n d i n g s d u r i n g h e r v i s i t s t o my 
o f f i c e . A s i d e from a croupy sounding cough 
whic h ca n n o t be manufactured, the l u n g s 
have sounded u n i f o r m l y c l e a r t o 
a u s c u l t a t i o n . C h e s t x r a y s of F e b r u a r y 1983 
showed no r a d i o g r a p h i c changes t o e x p l a i n 
h e r cough. However, i n March 1984 lowgrade 
p e r i h i l a r b r o n c h i a l w a l l t h i c k e n i n g was 
n o t ed on x r a y b i l a t e r a l l y , s u g g e s t i n g a 
s l i g h t b r o n c h i t i s . " 

Dr. Young went on t o s t a t e t h a t c h r o n i c e xposure t o c i g a r e t t e 
smoke can be a major c o n t r i b u t i n g c a u s e of the development o r 
a g g r a v a t i o n of b r o n c h i t i s . The X - r a y s from which he a p p a r e n t l y 
drew h i s c o n c l u s i o n r e g a r d i n g b r o n c h i t i s were l a t e r r e v i e w e d by a 
second r a d i o l o g i s t , who found them t o be normal, a p p a r e n t l y w i t h 
no e v i d e n c e o f t h e b r o n c h i a l w a l l t h i c k e n i n g e a r l i e r s u g g e s t e d . 
The l a c k o f p r o d u c t i v e sputum a l s o s u g g e s t s the a b s e nce o f 
b r o n c h i t i s , a c c o r d i n g t o D r s . P a r o s a and G i r o d . 

A f t e r r e v i e w i n g t h e e v i d e n c e r e g a r d i n g the c o m p e n s a b i l i t y 
i s s u e , t h e R e f e r e e s e t a s i d e S A I F ' s d e n i a l , h o l d i n g t h a t c l a i m a n t 
had p r o v e n t h e r e q u i s i t e e l e m e n t s of a compensable o c c u p a t i o n a l 
d i s e a s e . The R e f e r e e found, however, t h a t c l a i m a n t ' s a l l e g e d 
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h y p e r s e n s i t i v i t y was not an " u n d e r l y i n g d i s e a s e p r o c e s s " t h a t 
p r e e x i s t e d h e r employment. T h e r e f o r e , he found W e l l e r v. Union 
C a r b i d e , 288 Or 27 (1979) and i t s progeny (most s p e c i f i c a l l y 
Wheeler v. B o i s e C a s c a d e , 298 Or 452 ( 1 9 8 4 ) ) t o be i n a p p l i c a b l e . 
R a t h e r , he h e l d t h a t c l a i m a n t d i d , i n f a c t , s u f f e r from a d i s e a s e 
p r o c e s s i n the form o f r h i n o s i n u s i t i s and b r o n c h i t i s , and t h a t t h e 
p r o c e s s d e v e l o p e d f o r t h e f i r s t time a f t e r c l a i m a n t began work. 
The R e f e r e e a l s o found t h a t c l a i m a n t ' s d i s e a s e p r o c e s s r e q u i r e d 
m e d i c a l t r e a t m e n t and t h a t the c o n d i t i o n s of h e r employment were 
the major c o n t r i b u t i n g c a u s e o f the development of h e r d i s e a s e . 
I n r e a c h i n g h i s c o n c l u s i o n , the R e f e r e e a c c e p t e d the o p i n i o n o f 
Dr. P a r o s a over t h a t o f Dr. G i r o d . The R e f e r e e d i d not d i s c u s s 
t h e r e m ainder o f the m e d i c a l r e c o r d . 

From the o u t s e t , we d i s a g r e e w i t h the R e f e r e e r e g a r d i n g t h e 
a p p l i c a b i l i t y of W e l l e r and Wheeler. W h i l e no p h y s i c i a n i n t h i s 
c a s e h a s s p e c i f i c a l l y s t a t e d t h a t c l a i m a n t ' s a l l e g e d 
h y p e r s e n s i t i v i t y t o c i g a r e t t e smoke p r e e x i s t e d h e r employment, we 
a r e s a t i s f i e d , on t he b a s i s of Dr. P a r o s a ' s t e s t i m o n y a s a whole, 
t h a t i f c l a i m a n t indeed h a s an u n d e r l y i n g h y p e r s e n s i t i v i t y , i t was 
p r e e x i s t i n g . See, e.g., Mary A. Downey, 37 Van N a t t a 455 ( 1 9 8 5 ) . 
T h e r e f o r e , i f c l a i m a n t e s t a b l i s h e s the e x i s t e n c e of an u n d e r l y i n g 
d i s e a s e , she must prove t h a t i t was worsened by t h e c o n d i t i o n s o f 
h e r employment, W e l l e r , 288 Or a t 35, whether or not she was 
asymptomatic a t the time she began work. Wheeler, 298 Or a t 
457-58. 

R e g a r d l e s s of whether c l a i m a n t ' s d i s e a s e was p r e e x i s t i n g , she 
must p r o v e from the o u t s e t t h a t a d i s e a s e or i n f e c t i o n i n f a c t 
e x i s t s , ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , and t h a t the c o n d i t i o n s of h e r 
employment were the major c o n t r i b u t i n g c a u s e t h e r e o f . D e t h l e f s v. 
H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) . A f t e r r e v i e w i n g the e v i d e n c e , we 
a r e not s a t i s f i e d t h a t c l a i m a n t h a s e s t a b l i s h e d t h e e x i s t e n c e o f 
d i s e a s e . I n r e a c h i n g our d e c i s i o n , we note t h a t e x c e p t f o r Dr. 
P a r o s a ' s e x a m i n a t i o n t e n d ays b e f o r e the h e a r i n g , t h e r e h a s been a 
c o n s i s t e n t l a c k o f o b j e c t i v e f i n d i n g s throughout the l o n g h i s t o r y 
o f the c l a i m . Dr. S c h u l t z c o u l d f i n d none i n 1983. Dr. L o n i g a n 
c o u l d f i n d l i t t l e or none i n 1984. Dr. Young c o u l d f i n d l i t t l e or 
none. Dr. P a r o s a ' s o b j e c t i v e f i n d i n g s c o n s i s t e d o f reddened and 
s w o l l e n n a s a l p a s s a g e s t h a t may or may not have d e v e l o p e d o v e r a 
l e n g t h y p e r i o d . T h e r e h a s never been p e r s u a s i v e e v i d e n c e of 
b r o n c h i t i s . 

We a l s o note t h a t c l a i m a n t a p p a r e n t l y worked a t t h e E x e c u t i v e 
B u i l d i n g f o r a p p r o x i m a t e l y t h r e e y e a r s b e f o r e d e v e l o p i n g symptoms 
i n September of 1982. I f indeed c l a i m a n t i s h y p e r s e n s i t i v e t o 
c i g a r e t t e smoke, i t r e mains u n e x p l a i n e d why she d i d not r e a c t f o r 
the f i r s t t h r e e y e a r s of h e r employment i n the new b u i l d i n g . 

I t i s c l e a r from t h e r e c o r d t h a t c l a i m a n t r e p r e s e n t e d t o the 
p h y s i c i a n s who examined h e r t h a t h e r working environment was v e r y 
smoky. The r e s u l t i n g o p i n i o n s from t h o s e p h y s i c i a n s , we b e l i e v e , 
were g e n e r a t e d p r i m a r i l y from t h a t h i s t o r y . , A f t e r r e v i e w i n g the 
a i r q u a l i t y t e s t r e s u l t s , a s w e l l a s the t e s t i m o n y o f s e v e r a l 
w i t n e s s e s who e i t h e r worked i n or v i s i t e d t h e E x e c u t i v e B u i l d i n g , 
we c o n c l u d e t h a t c l a i m a n t ' s working environment was not a s she 
r e p r e s e n t e d i t t o h e r p h y s i c i a n s . To the e x t e n t t h a t the m e d i c a l 
o p i n i o n s were b a s e d on c l a i m a n t ' s h i s t o r y , t h e r e f o r e , t h e y a r e not 
p e r s u a s i v e . M i l l e r v. G r a n i t e C o n s t . Co., 28 Or App 473 ( 1 9 7 7 ) . 

We do not f i n d c l a i m a n t ' s t e s t i m o n y p e r s u a s i v e e i t h e r , f o r 
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t h e r e c o r d r e v e a l s t h a t h e r t e s t i m o n y may be f u e l e d by r e a s o n s 
o t h e r t h a n the d e s i r e f o r c o m p e n s a t i o n . S i n c e she f i r s t 
c o m p l a i n e d t o h e r s u p e r v i s o r about h e r working environment, t h e r e 
h a s been a g r e a t d e a l o f t e n s i o n and bad f e e l i n g s between c l a i m a n t 
and E x e c u t i v e Department management p e r s o n n e l . We s h a r e Dr. 
S c h u l t z ' s c o n c e r n t h a t t h i s i n t r a - a g e n c y c o n f l i c t h a s a f f e c t e d 
c l a i m a n t ' s a b i l i t y t o o b j e c t i v e l y , or even a c c u r a t e l y , r e l a t e the 
f a c t u a l e l e m e n t s o f t h i s c l a i m . 

F i n a l l y , we f i n d t h e t e s t i m o n y of Dr. G i r o d more p e r s u a s i v e 
t h a n t h a t o f Dr. P a r o s a , f o r s e v e r a l r e a s o n s . F i r s t , u n l i k e Dr. 
P a r o s a , Dr. G i r o d had the b e n e f i t of a c t u a l l y v i s i t i n g c l a i m a n t ' s 
w o r k s i t e . He had the o p p o r t u n i t y t o view f i r s t h a n d the c o n d i t i o n s 
about w h i c h c l a i m a n t c o m p l a i n e d . A f t e r s e e i n g t h o s e c o n d i t i o n s 
f o r h i m s e l f , he s t a t e d t h a t i t would be " u n i m a g i n a b l e " t h a t 
c l a i m a n t would e x p e r i e n c e symptoms i n t h a t e nvironment. Second, 
we n o t e t h a t Dr. P a r o s a ' s o p i n i o n , l i k e t h a t o f t h e o t h e r 

' p h y s i c i a n s , i s b a s e d p r i m a r i l y on the h i s t o r y g i v e n by c l a i m a n t . 
I n a d d i t i o n , i t i s p o s s i b l e t h a t h i s o p i n i o n was a f f e c t e d by t h e 
a c t i v e r o l e he h a s assumed i n what he terms t h e " c a u s e " , i . e . , 
p r e v e n t i n g smoking i n p u b l i c p l a c e s . 

C l a i m a n t h a s f a i l e d t o p r o v e t h a t she s u f f e r s from a d i s e a s e 
or i n f e c t i o n , a s i s r e q u i r e d by the s t a t u t e . T h e r e f o r e , we need 
not c o n s i d e r whether h e r working c o n d i t i o n s were the major c a u s e 
of the d i s e a s e , o r whether t h e d i s e a s e was worsened by h e r 
employment. We n o t e t h a t t h i s c a s e i s f a c t u a l l y s i m i l a r t o Mary 
A. Downey, s u p r a . I n Downey, the c l a i m a n t was a S t a t e employe who 
a l l e g e d t h a t h e r u n d e r l y i n g i r r i t a t i v e r h i n o s i n u s i t i s was worsened 
by e x p o s u r e t o c i g a r e t t e smoke i n the w o r k p l a c e . U n l i k e t h e 
p r e s e n t c a s e , however, the g r e a t e r w e i g h t of t h e e v i d e n c e 
e s t a b l i s h e d t h a t t h e c l a i m a n t , i n f a c t , worked i n a v e r y smoky 
en v i r o n m e n t . The c l a i m a n t a l s o produced the o p i n i o n s of t h r e e 
d o c t o r s who s t a t e d t h a t h e r work environment, i n f a c t , worsened 
h e r u n d e r l y i n g c o n d i t i o n . As we have noted, c l a i m a n t ' s e v i d e n c e 
i n t h e p r e s e n t c a s e i s s i m p l y not p e r s u a s i v e , e i t h e r a s t o h e r 
w o r king c o n d i t i o n s nor h e r a l l e g e d d i s e a s e . T h i s c l a i m i s not 
compensable. 

The r e m a i n i n g i s s u e i s c l a i m a n t ' s e n t i t l e m e n t t o p e n a l t i e s 
and a t t o r n e y s f e e s . She s e e k s p e n a l t i e s b o t h f o r S A I F ' s a l l e g e d 
f a i l u r e t o a c c e p t or deny c l a i m a n t ' s c l a i m w i t h i n 60 d a y s , and f o r 
i t s a l l e g e d f a i l u r e t o pay i n t e r i m compensation w i t h i n 14 d a y s o f 
the e m p l o y e r ' s n o t i c e o r knowledge of the c l a i m . C l a i m a n t a s s e r t s 
t h a t t h e employer had n o t i c e or knowledge on A p r i l 18, 1983, when 
Dr. Mahoney i s s u e d a note i n d i c a t i n g t h a t c l a i m a n t was 
e x p e r i e n c i n g symptoms a s a r e s u l t of c i g a r e t t e smoke, and t h a t she 
s h o u l d be moved t o a new work environment. I n t h e a l t e r n a t i v e , 
c l a i m a n t a r g u e s t h a t the employer was n o t i f i e d of t h e c l a i m e i t h e r 
by Dr. Young's n o t e o f June 30, 1983, i n which he s t a t e d t h a t 
c l a i m a n t had been under h i s c a r e and t h a t she had v e r i f i e d time 
l o s s , o r by h i s n o t e of March 22, 1984, a u t h o r i z i n g time l o s s a t 
t h a t t i m e . S A I F a r g u e s t h a t the employer d i d not o b t a i n n o t i c e o f 
the c l a i m u n t i l c l a i m a n t f i l e d h e r Form 801 on J u l y 13, 1984. 

The R e f e r e e h e l d t h a t n e i t h e r Dr. Mahoney's nor Dr. Young's 
n o t e s s a t i s f i e d t h e e l e m e n t s of a c l a i m f o r c o m pensation. He 
found t h a t b e c a u s e t h e n o t e s d i d not s t a t e t h a t c l a i m a n t ' s work 
was t h e major c o n t r i b u t i n g c a u s e of h e r d i s a b i l i t y , t h e employer 
was not a p p r i s e d of a c l a i m f o r o c c u p a t i o n a l d i s e a s e . We 
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d i s a g r e e . F i r s t , t h e r e i s no r e q u i r e m e n t t h a t a c l a i m f o r 
com p e n s a t i o n c o n t a i n a d e s c r i p t i o n of t h e degree of c o n t r i b u t i o n 
a l l e g e d t o e x i s t between t h e work and the d i s a b i l i t y . R a t h e r , a 
c l a i m f o r compensation i s a communication, o r a l or w r i t t e n , s e e 
R o b e r t L . F o w l e r , 36 Van N a t t a 1222, 1223 ( 1 9 8 4 ) , from the 
c l a i m a n t or h i s r e p r e s e n t a t i v e , which s e r v e s t o a d v i s e t h e 
employer o f a p o t e n t i a l compensable c l a i m . S t a n l e y S i l e r , 35 Van 
N a t t a 196 ( 1 9 8 3 ) . 

The q u e s t i o n i n t h i s c a s e i n v o l v e s when t h e employer c a n be 
s a i d t o have g a i n e d knowledge of c l a i m a n t ' s c l a i m . From t h e 
o u t s e t , we note t h a t , f o r p u r p o s e s of the p e n a l t i e s i s s u e i n v o l v i n g 
i n t e r i m compensation, t h e q u e s t i o n of whether the A p r i l 18, 1983 
note from Dr. Young c o n s t i t u t e s a c l a i m i s moot. C l a i m a n t d i d not 
have a v e r i f i e d time l o s s u n t i l June 27, 1983. A c l a i m a n t i s not 
e n t i t l e d t o i n t e r i m c ompensation f o r a p e r i o d i n which he or she 
has not l e f t work. Bono v. S A I F , 298 Or 405 ( 1 9 8 4 ) . T h e r e f o r e , 
even i f S A I F u n r e a s o n a b l y f a i l e d t o respond t o Dr. Mahoney's 
A p r i l 18 note, t h e r e was no compensation "then due" upon whic h t o 
c a l c u l a t e a p e n a l t y . E B I Companies v Thomas, 66 Or App 105 
( 1 9 8 3 ) . We a r e c o n v i n c e d , however, t h a t c l a i m a n t ' s employer was 
s u f f i c i e n t l y a p p r i s e d of c l a i m a n t ' s p o t e n t i a l compensable c l a i m 
when i t o b t a i n e d knowledge of h e r v e r i f i e d time l o s s on June 30, 
1983. Dr. Young's note v e r i f i e d time l o s s and n o t i f i e d t h e 
employer t h a t c l a i m a n t was r e c e i v i n g m e d i c a l s e r v i c e s . A l t h o u g h 
t h e note d i d not s p e c i f i c a l l y s t a t e t h a t s e r v i c e s were b e i n g 
p r o v i d e d f o r c o n d i t i o n s r e l a t e d t o c l a i m a n t ' s work, we a r e 
s a t i s f i e d t h a t t h e note, c o u p l e d w i t h c l a i m a n t ' s e x p l a n a t i o n t o 
h e r employer o f t he a l l e g e d r e l a t i o n s h i p between t h e time l o s s and 
h e r work, was s u f f i c i e n t t o put the employer on n o t i c e t h a t a 
p o t e n t i a l l y compensable c l a i m was p r e s e n t . T h i s i s p a r t i c u l a r l y 
t r u e c o n s i d e r i n g t h e s t r a i n e d r e l a t i o n s h i p t h a t e x i s t e d between 
c l a i m a n t and h e r employer a t the time t h e p u r p o r t e d c l a i m was 
made. The employer knew or s h o u l d have known t h a t c l a i m a n t was 
c l a i m i n g i n j u r y or d i s e a s e r e l a t e d t o c i g a r e t t e smoke a t work. 
T h e r e f o r e , i n t e r i m compensation was p a y a b l e no l a t e r t h a n 14 days 
a f t e r June 30, 1983, the d a t e t h e employer o b t a i n e d knowledge o f 
the c l a i m . C l a i m a n t was e n t i t l e d t o i n t e r i m c ompensation f o r t h e 
p e r i o d s i n which she was v e r i f i a b l y o f f work, b e g i n n i n g June 27, 
1983, and r u n n i n g through t h e d a t e of the d e n i a l on September 24, 
1984. We f i n d t h a t S A I F ' s f a i l u r e t o pay i t was u n r e a s o n a b l e , and 
t h a t p e n a l t i e s a r e w a r r a n t e d . 

I n o r d e r t o r e s o l v e the p e n a l t i e s i s s u e a s i t p e r t a i n s t o 
S A I F ' s a l l e g e d f a i l u r e t o a c c e p t or deny w i t h i n 60 d a y s , we must 
a d d r e s s whether the A p r i l 18, 1983 note of Dr. Mahoney i n f a c t 
c o n s t i t u t e d a c l a i m . The t e x t o f t h a t note was a s f o l l o w s : 

"TO WHOM I T MAY CONCERN: 

"RE: MARLENE W. RITCHIE 

"Dear S i r s : 

"Marlene R i t c h i e h a s had a p e r s i s t e n t cough 
now f o r the p a s t 1 1 / 2 y e a r s . T h i s cough 
i s b rought on by exposure t o c i g a r e t t e 
smoke. T h i s p a t i e n t i s b o t h e r e d w i t h a 
d i s t r a c t i n g and somewhat d i s a b l i n g cough 
and t h i s h a s not responded s u c c e s s f u l l y t o 
m e d i c a t i o n . -1095-



" I recommend t h a t she be p l a c e d i n an 
e n vironment w i t h a s l i t t l e e x p o s u r e t o -
c i g a r e t t e smoke a s p o s s i b l e . 

" I t h i n k i t i s u n f o r t u n a t e t h a t any 
employee h a s t o work i n such an 
e n v i r o n m e n t . I am p a r t i c u l a r l y c o n c e r n e d 
w i t h an employee w i t h known s e n s i t i v i t y t o 
c i g a r e t t e smoke i s e x p e c t e d t o work 
e f f e c t i v e l y i n an environment where t h e r e 
i s c o n s t a n t smoke e x p o s u r e . 

" I f I c a n be o f f u r t h e r h e l p , p l e a s e l e t me 
know." 

ORS 6 5 6 . 0 0 5 ( 7 ) p r o v i d e s t h a t a " c l a i m " i s a l t e r n a t i v e l y a 
r e q u e s t f o r c o m p e n s a t i o n from the worker or h i s r e p r e s e n t a t i v e , or 
any compensable i n j u r y o f which a s u b j e c t employer h a s n o t i c e or 
knowledge. " N o t i c e " need not be i n any p a r t i c u l a r form. ORS 
6 5 6 . 2 6 5 ( 2 ) . A r e p o r t from the w o r k e r ' s d o c t o r c o n c e r n i n g an 
a c c i d e n t w h i c h may i n v o l v e a compensable i n j u r y i s c o n s i d e r e d 
" n o t i c e . " I d . 

A f t e r r e v i e w i n g the c i r c u m s t a n c e s s u r r o u n d i n g t h i s c a s e , we 
f i n d t h a t we need not s p e c i f i c a l l y d e t e r m i n e whether t h e A p r i l 
1983 r e p o r t c o n s t i t u t e d a c l a i m . I n r e a c h i n g t h i s f i n d i n g , we 
c o n c l u d e t h a t whether or not the r e p o r t was a c l a i m i n and o f 
i t s e l f , t h e r e p o r t , when c o u p l e d w i t h the c i r c u m s t a n c e s 
s u r r o u n d i n g i t , made out a c l a i m f o r c o m pensation. C l a i m a n t ' s 
c o m p l a i n t s t o h e r employer r e g a r d i n g h e r work environment began 
b e f o r e Dr. Mahoney's A p r i l r e p o r t i s s u e d . T h i s i s b e s t e v i d e n c e d 
by t h e f a c t t h a t , by t h e time the r e p o r t was made, c l a i m a n t had 
been reprimanded f o r a l l e g e d i n s u b o r d i n a t i o n a r i s i n g from h e r 
c o m p l a i n t s . We a r e s a t i s f i e d t h a t the c o m b i n a t i o n of c l a i m a n t ' s 
c o m p l a i n t s , w h i c h were q u i t e d i r e c t , and Dr. Mahoney's r e p o r t were 
s u f f i c i e n t t o c o n s t i t u t e a c l a i m , as t h a t term i s used i n the 
s t a t u t e s . 

I n o r d e r t o a s s e s s p e n a l t i e s and a t t o r n e y ' s f e e s f o r f a i l u r e 
t o a c c e p t or deny w i t h i n the s t a t u t o r y p e r i o d , however, we must 
f i r s t f i n d t h a t the i n s u r e r ' s f a i l u r e was u n r e a s o n a b l e . Mt. 
Mazama Plywood v. B e a t t i e , 62 Or App 355 ( 1 9 8 3 ) . A l t h o u g h we f i n d 
t h a t t h e a f o r e m e n t i o n e d c i r c u m s t a n c e s were s u f f i c i e n t t o 
c o n s t i t u t e a c l a i m , we do not f i n d S A I F ' s conduct i n A p r i l o f 1983 
t o have been u n r e a s o n a b l e . Dr. Mahoney's r e p o r t d i d not 
a f f i r m a t i v e l y s t a t e t h a t a c l a i m was b e i n g made on c l a i m a n t ' s 
b e h a l f . C l a i m a n t d i d not s p e c i f i c a l l y a d v i s e the employer t h a t a 
c l a i m was b e i n g made. I n the a b s e n ce o f more a f f i r m a t i v e c o n d u c t , 
S A I F ' s f a i l u r e t o a c t was not u n r e a s o n a b l e . 

I t was u n r e a s o n a b l e , however, f o r S A I F t o f a i l t o r e s p o n d t o 
Dr. Young's June 30, 1983 r e t u r n t o work s l i p . T h i s n ote c l e a r l y 
a d v i s e d the employer t h a t c l a i m a n t was under a p h y s i c i a n ' s c a r e 
and t h a t she had v e r i f i e d time l o s s . C l a i m a n t p r e s e n t e d the n ote 
to h e r employer and a s s e r t e d t h a t she had been o f f work a s a r e s u l t 
o f h e r work e n v i r o n m e n t . The employer's knowledge o f c l a i m a n t ' s 
time l o s s , m e d i c a l t r e a t m e n t and t h e c i r c u m s t a n c e s a l l e g e d t o be 
t h e c a u s e t h e r e o f were s u c h t h a t t h e r e s h o u l d have been l i t t l e 
q u e s t i o n t h a t a p o t e n t i a l l y compensable c l a i m was b e i n g 
p r e s e n t e d . I t was, t h e r e f o r e , u n r e a s o n a b l e t h a t the c l a i m was not 
a c c e p t e d nor d e n i e d w i t h i n t h e 60-day p e r i o d p r o v i d e d by t h e 
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s t a t u t e . P e n a l t i e s and a r e s u l t i n g a t t o r n e y ' s f e e a r e w a r r a n t e d . 
We note t h a t a l t h o u g h t h e r e a r e two p e n a l t y i s s u e s i n t h i s c a s e , 
we a r e c o n s t r a i n e d by s t a t u t e t o a s s e s s a s i n g l e p e n a l t y 
c o n s i s t i n g of 25% of t h e c o mpensation due. ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 7, 1985 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s c l a i m f o r o c c u p a t i o n a l 
d i s e a s e i s r e i n s t a t e d . C l a i m a n t i s e n t i t l e d t o i n t e r i m 
c o m p e n s a t i o n f o r p e r i o d s of v e r i f i e d time l o s s between June 27, 
1983 and September 24, 1984, t h e d a t e of the d e n i a l . The S A I F 
C o r p o r a t i o n i s a s s e s s e d a p e n a l t y i n the amount of 25% o f the 
c o m pensation due. C l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $250, 
p a y a b l e by S A I F C o r p o r a t i o n , f o r p r e v a i l i n g on the p e n a l t y i s s u e . 

ROBERT E. STAM, J R . , C l a i m a n t WCB CV-85001 
John Unwin, A t t o r n e y , Dept. o f J u s t i c e A u g u s t 19, 1985 

Crime V i c t i m O r d e r 
C l a i m a n t r e q u e s t s r e v i e w of the f i n a l o r d e r of the Department 

of J u s t i c e Crime V i c t i m Compensation Fund t h a t d e n i e d c l a i m a n t 
c ompensation p u r s u a n t t o ORS 147.005 to 147.365 a r i s i n g out of an 
a l l e g e d c r i m i n a l i n c i d e n t on December 31, 1984. We a r e the f i n a l 
r e v i e w i n g t r i b u n a l p u r s u a n t t o ORS 1 4 7 . 1 5 5 ( 5 ) . By s t a t u t e , t h e 
o n l y c o n s t r a i n t p l a c e d upon our r e v i e w i s t h a t we a c h e i v e 
s u b s t a n t i a l j u s t i c e . We have p r e v i o u s l y h e l d t h a t t o do so we 
r e v i e w de novo on the r e c o r d a s a whole. J i l l M. G a b r i e l , 35 Van 
N a t t a 1224, 1226 ( 1 9 8 3 ) . 

The p a r t i e s have waived a h e a r i n g . Based upon our de novo 
r e v i e w of the documentary e v i d e n c e s u b m i t t e d , we make t h e 
f o l l o w i n g f i n d i n g s of f a c t : 

1. C l a i m a n t was a s s a u l t e d by b e i n g s t r u c k i n the f a c e by one 
Toby Shaver on the n i g h t o f December 31, 1984, w h i l e i n a t a v e r n 
i n B a ker, Oregon. 

2. C l a i m a n t p r o m p t l y r e p o r t e d the c r i m e t o the Baker, Oregon 
p o l i c e . 

3. I t i s more p r o b a b l e than not t h a t c l a i m a n t d i d not 
s u b s t a n t i a l l y provoke the a s s a u l t . 

4. As a r e s u l t of the a s s a u l t , c l a i m a n t sought m e d i c a l 
s e r v i c e s of a r e a s o n a b l e v a l u e and c o s t of $146.65. 

5. C l a i m a n t c o o p e r a t e d w i t h the p r o s e c u t i n g a u t h o r i t y and, 
i n f a c t , urged t h a t h i s a s s a i l a n t be p r o s e c u t e d . 

6. As a m a t t e r of p r o s e c u t o r i a l d i s c r e t i o n , t h e C i t y 
A t t o r n e y of Baker, Oregon d e c l i n e d t o p r o s e c u t e c l a i m a n t ' s 
a s s a i l a n t . 

Based upon t h e s e f i n d i n g s of f a c t , we r e a c h t h e f o l l o w i n g 
c o n c l u s i o n s : 

The Department of J u s t i c e d e n i e d c l a i m a n t compensation a s t h e 
v i c t i m of a c r i m e f o r two r e a s o n s . I n i t s f i r s t o r d e r , the 
Department d e n i e d compensation on the ground t h a t c l a i m a n t had 
s u b s t a n t i a l l y provoked h i s a s s a i l a n t . ORS 1 4 7 . 0 1 5 ( 5 ) . I n i t s 
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second and f i n a l o r d e r , t h e Department d e n i e d c o m p e n s a t i o n on t h e 
ground t h a t c l a i m a n t had not c o o p e r a t e d i n t h e p r o s e c u t i o n of h i s 
a s s a i l a n t . ORS 1 4 7 . 0 1 5 ( 3 ) . The e v i d e n c e i s v e r y p e r s u a s i v e t h a t , 
c o n t r a r y t o not c o o p e r a t i n g i n p r o s e c u t i o n , c l a i m a n t i n s i s t e d t h a t 
h i s a s s a i l a n t be p r o s e c u t e d , which i n s i s t e n c e was d i s r e g a r d e d , f o r 
what e v e r r e a s o n , by t h e p e r s o n empowered t o p r o s e c u t e . W h i l e t h e 
o t h e r ground, s u b s t a n t i a l p r o v o c a t i o n , i s a c l o s e r q u e s t i o n , we 
c o n c l u d e t h a t t h e e v i d e n c e does not p e r s u a d e us t h a t c l a i m a n t 
s u b s t a n t i a l l y provoked t h e a s s a u l t , which i s t he l e v e l r e q u i r e d by 
ORS 1 4 7 . 0 1 5 ( 5 ) . 

We n e v e r t h e l e s s a f f i r m the Department's o r d e r . C l a i m a n t h a s 
documented a compensable l o s s o f $146.65. I n o r d e r t o r e c e i v e 
c o m p e n s a t i o n under t h i s s t a t u t o r y scheme, a c l a i m a n t must comply 
w i t h a l l r e l e v a n t p o r t i o n s of ORS 147.015. which b e g i n s : 

"A p e r s o n "l E s e n t i t l e d t o an award o f 
com p e n s a t i o n under ORS 147.005 t o 147.365 
i f : 

" ( 1 ) He i s a v i c t i m , or i s a dependent of a 
d e c e a s e d v i c t i m of a compensable c r i m e t h a t 
r e s u l t e d i n a compensable l o s s of more tha n 
$250 . . . ." 

B e c a u s e c l a i m a n t ' s compensable l o s s i s l e s s t h a n t h e 
s t a t u t o r y minimum, he i s not e n t i t l e d t o compensation under ORS 
147.005 t o 147.365. 

ORDER 

The f i n a l o r d e r of the Department of J u s t i c e Crime V i c t i m 
Compensation Fund d a t e d May 24, 1985 i s a f f i r m e d . 

MICHELLE R. BIDEGARY, C l a i m a n t WCB 85-00434 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y A u g u s t 2 2 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The c l a i m a n t h a s r e q u e s t e d r e v i e w of R e f e r e e ' s o r d e r d a t e d 
J u l y 17, 1985. The r e q u e s t f o r r e v i e w was f i l e d w i t h t h e Board on 
August 19, 1985, more tha n 30 days a f t e r the d a t e of t h e R e f e r e e ' s 
o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The c l a i m a n t ' s r e q u e s t f o r r e v i e w i s h e r e b y d i s m i s s e d a s b e i n g 
u n t i m e l y f i l e d . 

ALVIN H. CANELL, C l a i m a n t WCB 84-03347 
Dave F r o n n m a y e r , Dept. o f J u s t i c e A u g u s t 23, 1985 

O r d e r on Re v i e w 
Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f P r e s i d i n g R e f e r e e D a u g h t r y ' s 
o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g f o r want o f 
p r o s e c u t i o n . The i s s u e on r e v i e w i s whether t h e d i s m i s s a l was 
p r o p e r . C l a i m a n t h a s f i l e d no b r i e f on r e v i e w . 

C l a i m a n t i s an inmate a t the Oregon S t a t e P e n i t e n t i a r y . He 
f i l e d n o t i c e of an i n j u r y w i t h t h e Inmate I n j u r y Fund i n December 
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of 1983. The Fund d e n i e d the c l a i m a p p r o x i m a t e l y two months 
l a t e r . C l a i m a n t , through h i s a t t o r n e y , r e q u e s t e d a h e a r i n g on 
March 12, 1984. On June 12, 1984 the a t t o r n e y r e q u e s t e d t h a t a 
h e a r i n g be s c h e d u l e d . On or about J u l y 1, 1984 c l a i m a n t e s c a p e d 
from the p e n i t e n t i a r y . 

On August 21, 1984, the Deputy A d m i n i s t r a t o r of the Inmate 
I n j u r y Fund r e q u e s t e d t h a t the H e a r i n g s D i v i s i o n i s s u e an Order t o 
Show Cause why the r e q u e s t f o r h e a r i n g s h o u l d not be d i s m i s s e d . 
On October 31, 1984, c l a i m a n t ' s a t t o r n e y n o t i f i e d t h e H e a r i n g s 
D i v i s i o n t h a t he was w i t h d r a w i n g from the c a s e b e c a u s e of h i s 
c l i e n t ' s f a i l u r e t o m a i n t a i n c o n t a c t . He a l s o a d v i s e d t h e Board 
o f c l a i m a n t ' s e s c a p e . The Board made i n q u i r y of the I n j u r y Fund 
r e g a r d i n g c l a i m a n t ' s s t a t u s , and on November 5, 1984, t h e Fund 
c o n f i r m e d t h a t c l a i m a n t had e s c a p e d . The Board t h e r e a f t e r 
a c q u i r e d c l a i m a n t ' s l a s t known a d d r e s s and, b a s e d on t h e 
i n f o r m a t i o n r e c e i v e d , the P r e s i d i n g R e f e r e e i s s u e d an Order t o 
Show Cause on December 13, 1984. The o r d e r a d v i s e d c l a i m a n t t h a t 
t h e p r e v i o u s l y - f i l e d a p p l i c a t i o n t o s c h e d u l e a h e a r i n g was not a 
s u f f i c i e n t r e s p o n s e t o the o r d e r . I t f u r t h e r a d v i s e d t h a t 
c l a i m a n t ' s f a i l u r e t o respond would r e s u l t i n t he d i s m i s s a l of h i s 
r e q u e s t f o r h e a r i n g . C l a i m a n t d i d not respond, and on F e b r u a r y 1, 
1985, the P r e s i d i n g R e f e r e e i s s u e d an Order of D i s m i s s a l . 

I n the i n t e r i m , c l a i m a n t had been r e c a p t u r e d and t r a n s p o r t e d 
to C a l i f o r n i a t o t e s t i f y a s a m a t e r i a l w i t n e s s i n a murder t r i a l . 
C l a i m a n t was a p p a r e n t l y not i n Oregon d u r i n g most of F e b r u a r y 1985. 

Subsequent t o h i s r e c e i p t of the Order of D i s m i s s a l , c l a i m a n t 
s u b m i t t e d v a r i o u s c o r r e s p o n d e n c e t o the Board, which we have 
c o n s t r u e d a s b o t h a r e q u e s t f o r Board r e v i e w and a r e q u e s t f o r 
remand. C l a i m a n t a r g u e s t h a t the c l a i m s h o u l d not have been 
d i s m i s s e d b e c a u s e a t the time the Order t o Show Cause i s s u e d , he 
was not a t h i s l a s t known a d d r e s s . The r e a s o n c l a i m a n t was not a t 
h i s l a s t known a d d r e s s , of c o u r s e , i s t h a t he was on e s c a p e s t a t u s . 

OAR 438-06-085 p r o v i d e s t h a t a r e q u e s t f o r h e a r i n g may be 
d i s m i s s e d f o r want o f p r o s e c u t i o n where the p a r t y r e q u e s t i n g the 
h e a r i n g c a u s e s a d e l a y of more than 90 d ays w i t h o u t good c a u s e . 
Based on the i n f o r m a t i o n the P r e s i d i n g R e f e r e e had r e c e i v e d a t the 
time he i s s u e d the Order of D i s m i s s a l , the P r e s i d i n g R e f e r e e found 
t h a t c l a i m a n t had f a i l e d t o show good c a u s e f o r the d e l a y . On 
r e v i e w , we have c o n s i d e r e d the i n f o r m a t i o n t h a t was made a v a i l a b l e 
t o the P r e s i d i n g R e f e r e e and we f i n d t h a t Order of D i s m i s s a l was 
p r o p e r . A f t e r r e v i e w i n g the c o r r e s p o n d e n c e s u b m i t t e d by c l a i m a n t 
on r e v i e w , we f i n d remand t o be u n n e c e s s a r y , f o r the P r e s i d i n g 
R e f e r e e ' s c o n s i d e r a t i o n of t h e s e m a t e r i a l s would not a f f e c t t h e 
r e s u l t . 

ORDER 

The P r e s i d i n g R e f e r e e ' s Order of D i s m i s s a l d a t e d F e b r u a r y 1, 
1985 i s a f f i r m e d . 
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ELIZABETH V. FOWLER, C l a i m a n t WCB 84-01589 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y A u g u s t 2 3 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f . R e f e r e e Mongrain's o r d e r w h i c h 
found c l a i m a n t had not pro v e n she was pe r m a n e n t l y and t o t a l l y 
d i s a b l e d a s a r e s u l t of h e r compensable back i n j u r y and d i s a b i l i t y 
p r e e x i s t i n g h e r w o r k - r e l a t e d a c c i d e n t , awarded 320° f o r 100% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y due t o h e r low back 
i n j u r y i n l i e u of p r i o r awards t o t a l l i n g 192° f o r 60% permanent 
d i s a b i l i t y and a f f i r m e d t h e p r i o r award of 7.5° f o r 5% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y of h e r l e f t l e g . I n i t s r e s p o n s e 
b r i e f , t h e S A I F C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w of t h e e x t e n t of 
c l a i m a n t ' s permanent d i s a b i l i t y and r e q u e s t s r e d u c t i o n of t he 
u n s c h e d u l e d d i s a b i l i t y award. The i s s u e s on r e v i e w a r e whether 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d and, i f not 
p e r m a n e n t l y and t o t a l l y d i s a b l e d , t h e e x t e n t of c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y . The award f o r s c h e d u l e d 
d i s a b i l i t y i s not an i s s u e on r e v i e w . 

C l a i m a n t was compensably i n j u r e d on May 13, 1977. She h a s 
undergone two s u r g e r i e s on h e r low back and a t h i r d s u r g e r y was 
s u g g e s t e d b u t r e a s o n a b l y r e j e c t e d . She r e t u r n e d t o h e r r e g u l a r 
work w i t h some m o d i f i c a t i o n s f o r a p p r o x i m a t e l y t h r e e y e a r s , b u t 
she q u i t w orking b e c a u s e h e r back and l e g p a i n c o n t i n u e d t o 
i n c r e a s e . V o c a t i o n a l r e h a b i l i t a t i o n a s s i s t a n c e was o f f e r e d and 
c l a i m a n t seemed h i g h l y m o t i v a t e d t o r e t u r n t o work, b u t t h e 
development o f u n r e l a t e d c a r d i o v a s c u l a r c o n d i t i o n s p r e v e n t e d 
commencement o f a m e a n i n g f u l r e h a b i l i t a t i o n or t r a i n i n g program. 
C l a i m a n t h a s a p s y c h o g e n i c p a i n d i s o r d e r c a u s e d i n p a r t by h e r 
i n d u s t r i a l i n j u r y t h a t i s d i s a b l i n g i n a d d i t i o n t o t he p h y s i c a l 
e f f e c t s o f h e r i n j u r y . 

C l a i m a n t a r g u e s f o r an i n t e r p r e t a t i o n of t h a t p h r a s e i n ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) r e f e r r i n g t o " p r e e x i s t i n g d i s a b i l i t y " a s i n c l u d i n g 
i m p a i r m e n t s and d i s a b i l i t i e s t h a t r e s u l t from c o n d i t i o n s t h a t 
f i r s t become symptomatic or d i a g n o s e d a f t e r t h e d a t e of i n j u r y b u t 
b e f o r e a su b s e q u e n t r e o p e n i n g of an a g g r a v a t i o n c l a i m . We c a n 
o n l y c o n s i d e r t h o s e u n r e l a t e d impairments and d i s a b i l i t i e s t h a t 
p r e e x i s t e d t h e d a t e of t he compensable i n j u r y when d e t e r m i n i n g 
whether a c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . A r n d t v. 
N a t i o n a l A p p l i a n c e Co., 74 Or App 20 (1985); John p. K r e u t z e r , 36 
Van I J a t t a 284, a f f ' d mem., 71 Or App 355 (1984X I t i s v e r y 
u n c l e a r , as t h e R e f e r e e noted, how t o q u a n t i f y t h e c o n t r i b u t i o n of 
the p o s t - i n j u r y u n r e l a t e d c o n d i t i o n s t o c l a i m a n t ' s p r e s e n t 
d i s a b i l i t y s i t u a t i o n , b u t i t i s a l s o c l e a r t h a t b e f o r e t h e 
u n r e l a t e d c o n d i t i o n s i n t e r f e r e d w i t h v o c a t i o n a l r e h a b i l i t a t i o n , 
c l a i m a n t was p h y s i c a l l y and p s y c h o l o g i c a l l y c a p a b l e o f working o r 
of c o m p l e t i n g a r e t r a i n i n g program. 

The independent m e d i c a l e x a m i n a t i o n of Dr. L u c e l e d t o t h e 
l a t e s t r e o p e n i n g of t h e c l a i m . Dr. L u c e opined t h a t c l a i m a n t was 
u n a b l e t o engage i n a g a i n f u l o c c u p a t i o n p r i m a r i l y due t o t h e 
c o n d i t i o n o f h e r back and i t s a s s o c i a t e d p a i n s t a t e . H i s 
a s s e s s m e n t of h e r p h y s i c a l d i s a b i l i t y was " i n the c a t e g o r y of 
m o d e r a t e l y s e v e r e impairment of f u n c t i o n . " A t t he time o f h i s 
e x a m i n a t i o n i n August 1983, b e f o r e an a g g r a v a t i o n due t o rough 
h a n d l i n g by a J o s e p h i n e County S h e r i f f ' s deputy, he found e v i d e n c e 
o f r a d i c u l o p a t h y and s u g g e s t e d t h a t a p a i n c e n t e r would be t h e 
a p p r o p r i a t e c o u r s e o f t r e a t m e n t . 



C l a i m a n t was r e f e r r e d t o t h e Northwest P a i n C e n t e r . T h e i r 
e v a l u a t i o n was t h a t c l a i m a n t would not be an a p p r o p r i a t e c a n d i d a t e 
f o r t h e i r program b e c a u s e she had a h e a r i n g impending. They 
r e p o r t e d t h a t t h e i r program might be c o n s i d e r e d a f t e r h e r c l a i m 
was s e t t l e d and " c o n t i n g e n t upon a s i g n i f i c a n t change i n a t t i t u d e 
and m o t i v a t i o n . " They f e l t c l a i m a n t and h e r husband had a l r e a d y 
d e c i d e d t h a t she was p e r m a n e n t l y and t o t a l l y d i s a b l e d and t h a t no 
program of r e h a b i l i t a t i o n would change t h a t . Her c l a i m was c l o s e d 
upon t h e i r recommendation t h a t no f u r t h e r t r e a t m e n t be c o n s i d e r e d . 

C l a i m a n t was then examined by Dr. H o l l a n d , a p s y c h i a t r i s t , i n 
J u n e 1984. He found t h a t c l a i m a n t was caught i n a m e d i c a l dilemma 
i n t h a t she needed t o e x e r c i s e s t r e n u o u s l y t o improve h e r 
c a r d i o v a s c u l a r c o n d i t i o n b u t h e r l e g p a i n r e s u l t i n g from h e r back 
i n j u r y p r e v e n t e d e x t e n s i v e e x e r c i s e . He recommended r e f e r r a l t o 
W e s t e r n P a i n C e n t e r f o r h e r p a i n d i s o r d e r . He a l s o recommended 
t h a t she p a r t i c i p a t e i n the program w i t h h e r w o r k e r s ' c o m p e n s a t i o n 
c l a i m c l o s e d b e c a u s e the major c o n t r i b u t i o n t o h e r p s y c h o l o g i c a l 
need f o r the p a i n c e n t e r s e r v i c e s was u n r e l a t e d t o h e r i n d u s t r i a l 
i n j u r y , a l t h o u g h he f e l t t h a t t h e r e was a m a t e r i a l c o n t r i b u t i o n t o 
the p s y c h o l o g i c a l c o n d i t i o n by the compensable i n j u r y and i t s 
s e q u e l a e . C l a i m a n t p a r t i c i p a t e d i n the Western P a i n C e n t e r ' s 
program f o r the f u l l t h r e e weeks, and showed improvement. The 
p a i n c e n t e r r e p o r t e d a t h e r d i s c h a r g e t h a t t h e r e was "no i n c r e a s e 
i n h e r l e v e l of permanent p a r t i a l d i s a b i l i t y . " U n f o r t u n a t e l y , the 
r e p o r t does not p r o v i d e i n f o r m a t i o n t h a t can be u t i l i z e d t o 
compare c l a i m a n t ' s c o n d i t i o n i n terms of "no i n c r e a s e , " e s p e c i a l l y 
i n l i g h t of t he e x a m i n e r ' s p r e c o n c e i v e d b e l i e f t h a t o n l y o b j e c t i v e 
p h y s i c a l w o r s e n i n g of c l a i m a n t ' s d i s c s or v e r t e b r a e c o u l d be 
c o n s i d e r e d a compensable w o r s e n i n g of h e r c o n d i t i o n d e s p i t e t h e 
e lement of c o m p e n s a b i l i t y of h e r p s y c h o l o g i c a l c o n d i t i o n . 

We f i n d t h a t c l a i m a n t ' s d i s a b i l i t y due t o h e r compensable and 
p r e e x i s t i n g d i s a b i l i t i e s i s l e s s than t o t a l . She i s p r o b a b l y 
p e r m a n e n t l y and t o t a l l y d i s a b l e d now b e c a u s e she does not have the 
c a p a c i t y t o complete a t r a i n i n g program or p e r f o r m work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n , but she i s p r e v e n t e d by u n r e l a t e d 
d i s a b l i n g f a c t o r s subsequent t o h e r i n d u s t r i a l i n j u r y . 

Dr. L u c e ' s independent m e d i c a l a s s e s s m e n t , t h a t c l a i m a n t was 
m o d e r a t e l y s e v e r e l y d i s a b l e d due t o h e r i n d u s t r i a l i n j u r y , i s the 
l a t e s t a s s e s s m e n t t h a t g u i d e s us t o the d e t e r m i n a t i o n of 
c l a i m a n t ' s compensable p h y s i c a l impairment. C o n s i d e r i n g some 
p o r t i o n of c l a i m a n t ' s p s y c h o l o g i c a l impairment a s c a u s e d by h e r 
compensable i n j u r y , h e r age of 56, h e r h i g h s c h o o l e d u c a t i o n , h e r 
employment h i s t o r y a s a g r o c e r y s t o r e c l e r k , and the l a b o r market 
f i n d i n g s t h a t t h e r e a r e few i f any j o b p r o f i l e s t h a t f i t 
c l a i m a n t ' s compensable l i m i t a t i o n s , and c o n s i d e r i n g the g u i d e l i n e s 
c o n t a i n e d a t OAR 436-65-600, e t s e q . , we f i n d t h a t c l a i m a n t would 
be a p p r o p r i a t e l y awarded 272° f o r 85% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y i n l i e u of the R e f e r e e ' s award of 320° f o r 100% 
u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 8, 1985 i s m o d i f i e d . 
C l a i m a n t i s awarded 272° f o r 85% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y due t o h e r low back i n j u r y i n l i e u o f t h e R e f e r e e ' s 
award of 320° f o r 100% u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t ' s 
a t t o r n e y ' s f e e s h a l l be a d j u s t e d a c c o r d i n g l y . The r e m ainder o f 
t h e o r d e r i s a f f i r m e d . 



CHARLES E. MARTIN, C l a i m a n t WCB 83-07396 & 83-07397 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 2 3 , 1985 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and L e w i s . 

E B I Companies r e q u e s t r e v i e w of t h a t p o r t i o n o f R e f e r e e 
G a l t o n ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l s of c l a i m a n t ' s 
"new i n j u r y " c l a i m f o r a low back c o n d i t i o n ? and ( 2 ) u p h e l d t h e 
S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s " a g g r a v a t i o n " c l a i m . On 
r e v i e w , E B I c o n t e n d s the R e f e r e e was w i t h o u t j u r i s d i c t i o n t o 
o v e r t u r n i t s f i r s t d e n i a l b e c a u s e c l a i m a n t ' s a p p e a l was u n t i m e l y , 
o r , a l t e r n a t i v e l y , t h a t S A I F i s the r e s p o n s i b l e p a r t y . 

C l a i m a n t was 49 y e a r s of age a t the time of h e a r i n g . He h a s 
a h i s t o r y of low back problems b e g i n n i n g i n a p p r o x i m a t e l y 1965. 
. I n March 1977, w h i l e working f o r S A I F ' s i n s u r e d a s a c a r p e n t e r , 
c l a i m a n t s l i p p e d w h i l e c a r r y i n g lumber, t w i s t i n g h i s b a c k . H i s 
c o n d i t i o n was d i a g n o s e d a s low back s t r a i n w i t h d e g e n e r a t i v e d i s c 
d i s e a s e . Dr. L a n g s t o n , o r t h o p e d i s t , r a t e d c l a i m a n t ' s d i s a b i l i t y 
a t t r i b u t a b l e t o h i s i n j u r y a s m i l d l y moderate* F o l l o w i n g 
c o n s e r v a t i v e t r e a t m e n t and v o c a t i o n a l r e h a b i l i t a t i o n , t h e c l a i m 
was c l o s e d i n October 1979. C l a i m a n t was awarded 5% permanent 
d i s a b i l i t y . T h i s award was a p p a r e n t l y not a p p e a l e d . 

I n September 1979 c l a i m a n t was h i r e d by E B I ' s i n s u r e d a s a 
f o r k l i f t and c r a n e o p e r a t o r . H i s d u t i e s were r e l a t i v e l y 
s e d e n t a r y , a l l o w i n g c l a i m a n t t o r e f r a i n from heavy l i f t i n g , 
k n e e l i n g , p u l l i n g or s t o o p i n g , a c t i v i t i e s which h i s p h y s i c i a n s had 
recommended c l a i m a n t a v o i d . From September 1979 through F e b r u a r y 
1982 c l a i m a n t performed t h e s e a c t i v i t i e s on a v a r i e t y o f p r o j e c t s 
i n Oregon and Washington. H i s back symptoms c o n t i n u e d on an 
i n t e r m i t t e n t b a s i s , dependent upon h i s a c t i v i t i e s , b u t he d i d not 
seek m e d i c a l t r e a t m e n t d u r i n g t h i s t i me. I n e a r l y F e b r u a r y 1982 
E B I ' s i n s u r e d a s s i g n e d c l a i m a n t t o work on a c i r c l e saw w h i c h 
r e q u i r e d s i g n i f i c a n t bending, s t o o p i n g , s t a n d i n g , and l i f t i n g . 
C l a i m a n t ' s symptoms soon i n c r e a s e d t o the p o i n t t h a t he sought 
m e d i c a l t r e a t m e n t , d e s c r i b i n g the l o c a t i o n of h i s back p a i n a s 
h i g h e r t h a n t h a t w h i c h he s u f f e r e d i n 1977. 

C l a i m a n t was t a k e n o f f work f o r a p p r o x i m a t e l y one week. 
T h e r e a f t e r , he was r e l e a s e d f o r work, b u t was p r o m p t l y l a i d o f f 
due t o economic c o n d i t i o n s . C l a i m a n t h a s not r e t u r n e d t o work 
s i n c e . Dr. Jawurek, the p h y s i c i a n who i n i t i a l l y t r e a t e d c l a i m a n t 
i n F e b r u a r y 1982, u l t i m a t e l y opined t h a t i t was m e d i c a l l y p r o b a b l e 
t h a t c l a i m a n t ' s c o n d i t i o n was an a g g r a v a t i o n of h i s p r e e x i s t i n g 
c o n d i t i o n . 

C l a i m a n t f i l e d h i s c l a i m w i t h E B I ' s i n s u r e d i n June 1982. 
The c l a i m was a c c e p t e d a s n o n d i s a b l i n g . A f t e r f u r t h e r 
i n v e s t i g a t i o n , E B I l e a r n e d t h a t c l a i m a n t ' s i n j u r y o c c u r r e d w h i l e 
he was w orking a t a Washington j o b s i t e . Moreover, E B I was 
a d v i s e d by i t s i n s u r e d t h a t a p p r o x i m a t e l y 80% of c l a i m a n t ' s wages 
were d e r i v e d from Washington p r o j e c t s . I n October 1982, 
a p p a r e n t l y b a s e d on t h i s new found i n f o r m a t i o n , E B I d e n i e d t h e 
c l a i m , c o n t e n d i n g c l a i m a n t was not an Oregon s u b j e c t w o r k e r . The 
d e n i a l l e t t e r f u r t h e r i n s t r u c t e d c l a i m a n t t o " [ P ] l e a s e f i l e a 
c l a i m f o r w o r k e r s ' c ompensation b e n e f i t s i n the S t a t e o f 
Washington." T h e r e i s no i n d i c a t i o n t h a t c l a i m a n t e v e r f i l e d a 
r e q u e s t f o r h e a r i n g s p e c i f i c a l l y a p p e a l i n g t h i s d e n i a l . 
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C l a i m a n t p u r s u e d a w o r k e r s ' compensation c l a i m i n 
W ashington. H i s r e q u e s t f o r Washington b e n e f i t s was d e n i e d i n 
March 1983 and a g a i n , on r e c o n s i d e r a t i o n , i n A p r i l 1983. 

I n J u l y 1983 c l a i m a n t was examined by Dr. B u t l e r , 
o r t h o p e d i s t . Dr. B u t l e r opined t h a t any c o n t i n u e d t r e a t m e n t 
c l a i m a n t r e c e i v e d s i n c e F e b r u a r y 1982 was r e l a t e d t o h i s 
d e g e n e r a t i v e d i s c d i s e a s e and not to any F e b r u a r y 1982 e x p o s u r e 
w h i l e working f o r E B I ' s i n s u r e d . Dr. B u t l e r r a t e d c l a i m a n t ' s 
t o t a l impairment t o be 15%, 10% a t t r i b u t a b l e to c l a i m a n t ' s ongoing 
d e g e n e r a t i v e d i s e a s e and 5% t o h i s 1977 i n j u r y w h i l e w o r k i n g f o r 
S A I F ' s i n s u r e d . Soon a f t e r r e c e i v i n g Dr. B u t l e r ' s r e p o r t , S A I F 
d e n i e d c l a i m a n t ' s r e q u e s t f o r r e o p e n i n g . 

I n August 1983 c l a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g 
c o n c e r n i n g S A I F ' s d e n i a l of h i s a g g r a v a t i o n c l a i m f o r h i s 1977 
i n j u r y . I n a d d i t i o n , c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g 
r e g a r d i n g E B I ' s s o - c a l l e d "de f a c t o " d e n i a l of h i s F e b r u a r y 1982 
i n c i d e n t . 

I n October 1983 E B I f i l e d i t s r e s p o n s e t o c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . E B I c o n t e s t e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . I n 
a d d i t i o n , E B I a s s e r t e d the c l a i m was u n t i m e l y and s h o u l d f a l l 
w i t h i n the j u r i s d i c t i o n of the S t a t e of Washington. 

I n December 1983 E B I i s s u e d a n o t h e r d e n i a l l e t t e r . E B I 
contended t h a t c l a i m a n t ' s m e d i c a l t r e a t m e n t from F e b r u a r y 1982 
through J u l y 1982 was e i t h e r a t t r i b u t a b l e t o c l a i m a n t ' s u n d e r l y i n g 
d e g e n e r a t i v e d i s c d i s e a s e or as a r e s u l t of h i s p r e v i o u s work 
a c t i v i t i e s w i t h S A I F ' s i n s u r e d . C l a i m a n t t i m e l y a p p e a l e d t h i s 
d e n i a l . 

I n May 1984 Dr. B u t l e r opined t h a t c l a i m a n t ' s c o n d i t i o n was 
not p e r m a n e n t l y and/or i n d e p e n d e n t l y worsened by the F e b r u a r y 1982 
i n c i d e n t . Dr. D u c k l e r , c l a i m a n t ' s most r e c e n t a t t e n d i n g 
p h y s i c i a n , agreed w i t h Dr. Jawurek t h a t i t was m e d i c a l l y p r o b a b l e 
t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n of h i s p r e e x i s t i n g c o n d i t i o n . 

The R e f e r e e found t h a t E B I was p r o h i b i t e d by the h o l d i n g o f 
Bauman v. S A I F , 295 Or 788 ( 1 9 8 3 ) , from i s s u i n g i t s October 1982 
back-up d e n i a l . The R e f e r e e r e a s o n e d t h a t E B I had f a i l e d t o 
r e s c i n d i t s a c c e p t a n c e w i t h i n 60 days from the d a t e of n o t i c e and 
t h u s was b a r r e d from s u b s e q u e n t l y d e n y i n g the c l a i m . A d d r e s s i n g 
t h e r e s p o n s i b i l i t y q u e s t i o n , the R e f e r e e c o n c l u d e d t h a t c l a i m a n t 
had s u s t a i n e d an i d e n t i f i a b l e new i n j u r y w h i l e working f o r E B I ' s 
i n s u r e d which had c o n t r i b u t e d a t l e a s t s l i g h t l y t o h i s 
d i s a b i l i t y . C o n s e q u e n t l y , E B I was adjudged r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 

E B I c o n t e n d s t h a t the R e f e r e e l a c k e d j u r i s d i c t i o n t o d e c i d e 
t h e m e r i t s of c l a i m a n t ' s new i n j u r y c l a i m b e c a u s e he f a i l e d t o 
t i m e l y r e q u e s t a h e a r i n g from E B I ' s October 1982 d e n i a l . We a g r e e 
and r e v e r s e the R e f e r e e ' s o r d e r . 

A r e q u e s t f o r h e a r i n g from a d e n i a l of a c l a i m f o r 
c o m p e n s a t i o n s h o u l d be f i l e d w i t h i n 60 days a f t e r t h e c l a i m a n t was 
n o t i f i e d of the d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . A r e q u e s t f i l e d l a t e r 
t h a n 60 d a y s , but w i t h i n 180 days a f t e r n o t i f i c a t i o n , i s 
a c c e p t a b l e i f the c l a i m a n t e s t a b l i s h e s good c a u s e f o r f a i l i n g t o 
f i l e t h e r e q u e s t w i t h i n 60 d a y s . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . I f t h e s e 
f i l i n g r e q u i r e m e n t s a r e not f o l l o w e d , a h e a r i n g s h a l l not be 
g r a n t e d and the c l a i m s h a l l not be e n f o r c e a b l e . ORS 6 5 6 . 3 1 9 ( 1 ) . 
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I n J ohn E . R u s s e l l , 36 Van N a t t a 678 ( 1 9 8 4 ) , we s t a t e d t h a t 
p a r t i a l d e n i a l s a r e s u b j e c t t o t h e time l i m i t a t i o n s p r e s c r i b e d i n 
ORS 6 5 6 . 3 1 9 ( 1 ) , r e g a r d l e s s of t h e p r o h i b i t i o n a g a i n s t back-up 
d e n i a l s c o n t a i n e d i n Bauman v. S A I F , 295 Or 788 ( 1 9 8 3 ) . We were 
not p e r s u a d e d t h a t t h e Bauman c o u r t i n t e n d e d t o c r e a t e a n o t h e r 
e x c e p t i o n t o t h e s t a t u t o r y and j u r i s d i c t i o n a l r e q u i r e m e n t t h a t a 
h e a r i n g be r e q u e s t e d w i t h i n 60 d a y s . R u s s e l l , s u p r a . , a t page 
679. T h i s r a t i o n a l e i s no l e s s r e l e v a n t i n the p r e s e n t c a s e . 
A f t e r i n i t i a l l y a c c e p t i n g t h e c l a i m a s n o n d i s a b l i n g , E B I i s s u e d 
i t s d e n i a l i n October 1982. C l a i m a n t ' s r e q u e s t f o r h e a r i n g was 
not f i l e d u n t i l August 1983, l o n g a f t e r the 60 and 180 day f i l i n g 
d e a d l i n e s had e l a p s e d . C o n s e q u e n t l y , t h e R e f e r e e was w i t h o u t 
j u r i s d i c t i o n . 

C l a i m a n t a s s e r t s t h a t t h e October 1982 d e n i a l was a n u l l i t y 
inasmuch a s E B I had a c c e p t e d t h e c l a i m and not i s s u e d i t s d e n i a l 
w i t h i n 60 d a y s of n o t i c e or knowledge of t he c l a i m . F u r t h e r m o r e , 
he a r g u e s t h a t t o a l l o w t h e d e n i a l t o s t a n d c i r c u m v e n t s t h e c l e a r 
i n t e n t of Bauman. Thes e arguments r a i s e i n t e r e s t i n g and 
p e r p l e x i n g i s s u e s . However, t o a d d r e s s them p r e s u p p o s e s t h a t we 
have j u r i s d i c t i o n . As we s t a t e d i n R u s s e l l , such a p r e s u m p t i o n 
would be e r r o n e o u s where t h e c l a i m a n t f a i l s t o t i m e l y f i l e a 
r e q u e s t f o r h e a r i n g . 

C l a i m a n t a l s o a s s e r t s t h a t E B I f a i l e d t o r a i s e t h i s i s s u e a t 
the h e a r i n g . Moreover, c l a i m a n t c o n t e n d s t h a t E B I ' s l a t e r a i s i n g 
o f t h e j u r i s d i c t i o n a l argument h a s p r e v e n t e d him from p r e s e n t i n g 
e v i d e n c e on t h e i s s u e . S p e c i f i c a l l y , c l a i m a n t a r g u e s he was 
f o r e c l o s e d from p r o d u c i n g e v i d e n c e c o n c e r n i n g communication 
problems a t t r i b u t a b l e t o h i s d e a f n e s s , a s w e l l a s h i s r e l i a n c e 
upon r e p r e s e n t a t i o n s made by h i s employer and E B I . 

G e n e r a l l y we w i l l not c o n s i d e r i s s u e s r a i s e d f o r t h e f i r s t 
t ime on Board r e v i e w . J e a n n e M. Grimes, 36 Van N a t t a 372 ( 1 9 8 4 ) ; 
ORS 656.295. However, where the c h a l l e n g e t o a h e a r i n g r e q u e s t i s 
j u r i s d i c t i o n a l , t h e e m p l o y e r / i n s u r e r does not waive t h e d e f e n s e by 
f a i l i n g t o i n i t i a l l y r a i s e the i s s u e . B a r b a r a A. G i l b e r t , 36 Van 
N a t t a 1485, 1487 ( 1 9 8 4 ) ; Montmore Home Owners A s s o c . v. Brydon, 55 
Or App 242, 246 ( 1 9 8 1 ) . A c c o r d i n g l y , E B I ' s f a i l u r e t o r a i s e t h e 
j u r i s d i c t i o n a l i s s u e a t h e a r i n g does not f o r e c l o s e i t from r a i s i n g 
the i s s u e b e f o r e the Boar d . F u r t h e r m o r e , s i n c e t h e r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t d i d not f i l e h i s r e q u e s t f o r h e a r i n g 
w i t h i n 180 d a y s of r e c e i v i n g n o t i f i c a t i o n o f E B I ' s d e n i a l t h e r e i s 
no need t o remand f o r the t a k i n g of f u r t h e r e v i d e n c e c o n c e r n i n g 
c l a i m a n t ' s r e a s o n s f o r a l a t e f i l i n g . ORS 656 . 3 1 9 ( 1 ) does not 
p r o v i d e a "good c a u s e " e x c e p t i o n f o r a r e q u e s t f o r h e a r i n g f i l e d 
i n e x c e s s o f 180 d a y s . 

S i n c e E B I ' s October 1982 d e n i a l i s f i n a l by o p e r a t i o n by law, 
any f i n d i n g c o n c e r n i n g i t s December 1983 d e n i a l would be academic 
a t b e s t . T h e r e f o r e , we a r e l e f t t o a d d r e s s t h e c o m p e n s a b i l i t y of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h S A I F . Where t h e employer 
a g a i n s t whom t h e c l a i m i s f i l e d i s not the l a s t employer where 
working c o n d i t i o n s were p o t e n t i a l l y i n j u r i o u s , t h a t employer may 
a s s e r t t h e l a s t i n j u r i o u s e x p o s u r e r u l e a s a d e f e n s e . S A I F v. 
L u h r s , 63 Or App 78 ( 1 9 8 3 ) ; Dick L . Babcock, 35 Van N a t t a 325 
( 1 9 8 3 ) . Thus, S A I F i s e n t i t l e d t o inv o k e t h e r u l e a s a d e f e n s e . 
However, whether i t w i l l be s u c c e s s f u l h e r e depends on t h e m e d i c a l 
e v i d e n c e . L u h r s , s u p r a . 63 Or App a t 83-84. 
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Here the p r e p o n d e r a n c e of the p e r s u a s i v e e v i d e n c e e s t a b l i s h e s 
t h a t c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of h i s p r e e x i s t i n g low back 
c o n d i t i o n i n F e b r u a r y 1982 and not a new i n j u r y . A l t h o u g h s e v e r a l 
of the m e d i c a l o p i n i o n s do not s p e c i f i c a l l y r e f e r t o c l a i m a n t ' s 
1977 i n j u r y , we a r e p e r s u a d e d t h a t the r e f e r e n c e s t o " p r e e x i s t i n g 
c o n d i t i o n " encompass the i n j u r y f o r which c l a i m a n t had p r e v i o u s l y 
r e c e i v e d a 5% permanent d i s a b i l i t y award. We a r e f o r t i f i e d i n 
t h i s c o n c l u s i o n by Dr. L a n g s t o n ' s e v a l u a t i o n t h a t c l a i m a n t ' s 
d i s a b i l i t y a t t r i b u t a b l e t o the 1977 i n j u r y was m i l d l y moderate and 
by the f a c t t h a t c l a i m a n t has e x p e r i e n c e d r e l a t i v e l y c o n s t a n t 
symptoms s i n c e the 1977 i n j u r y , d e s p i t e a t t e m p t s t o l i m i t h i s 
a c t i v i t i e s . Moreover, the e v i d e n c e i s p e r s u a s i v e t h a t t h e 
F e b r u a r y 1982 i n c i d e n t d i d not i n d e p e n d e n t l y c o n t r i b u t e t o 
c l a i m a n t ' s d i s a b i l i t y . A c c o r d i n g l y , we c o n c l u d e t h a t S A I F i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

A l t h o u g h c l a i m a n t f i l e d a b r i e f and argued a p o s i t i o n on 
Board r e v i e w t h a t was a d v e r s e t o one of the p o t e n t i a l l y 
r e s p o n s i b l e employers or i n s u r e r s , h i s argument t h a t E B I i s the 
r e s p o n s i b l e p a r t y h a s not u l t i m a t e l y p r e v a i l e d . A c c o r d i n g l y , 
c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y ' s f e e f o r s e r v i c e s on 
Board r e v i e w . L e i g h t o n J . Bowman, 37 Van l l a t t a 420 ( 1 9 8 5 ) ; R o b e r t 
Heilman, 34 Van N a t t a 1487 ( 1 9 8 2 ) . However, c l a i m a n t i s e n t i t l e d 
t o an a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d a t the h e a r i n g f o r 
p r e v a i l i n g on a d e n i e d c l a i m . ORS 6 5 6 . 3 8 6 ( 1 ) . Inasmuch a s we 
have found S A I F t o be the r e s p o n s i b l e p a r t y , i t s h a l l be 
r e s p o n s i b l e f o r payment, or reimbursement t o E B I a s t h e c a s e may 
be, of c l a i m a n t ' s a t t o r n e y ' s f e e f o r s e r v i c e s a t the h e a r i n g l e v e l 
a s awarded by the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 24, 1984 i s r e v e r s e d . 
C l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g E B I Companies' October 
19, 1982 d e n i a l i s d i s m i s s e d f o r l a c k of j u r i s d i c t i o n . The S A I F 
C o r p o r a t i o n ' s d e n i a l d a t e d J u l y 20, 1983 i s s e t a s i d e and the 
c l a i m i s remanded t o S A I F f o r p r o c e s s i n g a c c o r d i n g t o law. S A I F 
s h a l l r e i m b u r s e E B I f o r a l l c l a i m c o s t s p a i d p u r s u a n t t o t h e 
R e f e r e e ' s o r d e r . 

PATRICK H. McCARTY, C l a i m a n t WCB 83-04353 
E l l i o t t L y n n , C l a i m a n t ' s A t t o r n e y A u g u s t 23, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e Podnar's o r d e r t h a t : ( 1 ) awarded c l a i m a n t 144° f o r 45% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r the low back i n l i e u 
o f the 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y g r a n t e d by t h r e e 
p r e v i o u s D e t e r m i n a t i o n O r d e r s ; and (2) h e l d t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y u n t i l a p p r o x i m a t e l y two months a f t e r t h e 
t e r m i n a t i o n of h i s a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n program. 
The i s s u e s on r e v i e w a r e e x t e n t of u n s c h e d u l e d d i s a b i l i t y and 
c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . 

C l a i m a n t i s a former l o g f a l l e r who was compensably i n j u r e d 
on September 23, 1980 when a r o l l i n g l o g p i n n e d him a g a i n s t a 
s t a t i o n a r y one, b r u i s i n g and s p r a i n i n g h i s low b a c k . C l a i m a n t ' s 
r e s u l t i n g low back d i s c o m f o r t was accompanied by r i g h t l e g 
r a d i a t i n g p a i n . Ten months of c o n s e r v a t i v e t r e a t m e n t proved 
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i n a d e q u a t e , and c l a i m a n t u l t i m a t e l y underwent p a r t i a l L4 and L5 
l a m i n e c t o m i e s and a n e r v e r o o t d e c o m p r e s s i o n a t L 5 . A f t e r 
c l a i m a n t ' s s u r g e r i e s , v o c a t i o n a l r e h a b i l i t a t i o n was recommended, 
a l o n g w i t h c l a i m c l o s u r e . A December 16, 1981 D e t e r m i n a t i o n Order 
awarded 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y . 

I n March o f 1982 c l a i m a n t began a w e l d i n g t r a i n i n g program, 
which he s u c c e s s f u l l y completed on March 23, 1983. A p p r o x i m a t e l y 
f i v e months b e f o r e c o m p l e t i n g the program, however, c l a i m a n t 
s u f f e r e d a s e v e r e e x a c e r b a t i o n o f h i s back problems, r e s u l t i n g i n 
a one-week h o s p i t a l i z a t i o n . A f t e r the c o m p l e t i o n o f the w e l d i n g 
program, a D e t e r m i n a t i o n Order found c l a i m a n t t o have been 
s t a t i o n a r y s u b s e q u e n t t o the November e x a c e r b a t i o n , b u t i t 
p r o p e r l y o r d e r e d the payment of temporary d i s a b i l i t y c o m p e n s a t i o n 
through the c o m p l e t i o n , d a t e of the t r a i n i n g program. 

C l a i m a n t v i s i t e d h i s t r e a t i n g d o c t o r , Dr. Horniman, i n A p r i l 
of 1983. I n a d d i t i o n , he was e v a l u a t e d by p s y c h i a t r i s t , Dr. 
M a l e t z k y . C l a i m a n t was examined on May 10, 1983 by O r t h o p a e d i c 
C o n s u l t a n t s , who found him m e d i c a l l y s t a t i o n a r y a s of t h a t d a t e . 

The R e f e r e e used the May 10, 1983 m e d i c a l l y s t a t i o n a r y d a t e 
f o r p u r p o s e s of d e t e r m i n i n g c l a i m a n t ' s e n t i t l e m e n t t o temporary 
d i s a b i l i t y c o m p e n s a t i o n . On r e v i e w S A I F a r g u e s t h a t c l a i m a n t was 
s t a t i o n a r y b e f o r e the c o m p l e t i o n of h i s t r a i n i n g program and t h a t 
b e n e f i t s were p a y a b l e o n l y through the d a t e of the program's end. 
A f t e r r e v i e w i n g the m e d i c a l r e c o r d s f o r the p e r i o d i m m e d i a t e l y 
f o l l o w i n g t h e t e r m i n a t i o n of c l a i m a n t ' s t r a i n i n g program, we a g r e e . 

I t i s c l a i m a n t ' s burden t o pro v e t h a t he was not m e d i c a l l y 
s t a t i o n a r y a s o f t h e d a t e h i s c l a i m was c l o s e d . Brad T. G r i b b l e , 
37 Van N a t t a 92 ( 1 9 8 5 ) . The d e t e r m i n a t i o n of m e d i c a l l y s t a t i o n a r y 
s t a t u s i s u s u a l l y a m a t t e r of m e d i c a l e v i d e n c e . Harmon v. S A I F , 54 
Or App 121, 125 ( 1 9 8 1 ) . I n the p r e s e n t c a s e , the o n l y m e d i c a l 
e v i d e n c e between t h e time of c l a i m c l o s u r e and the d a t e 
O r t h o p a e d i c C o n s u l t a n t s found c l a i m a n t s t a t i o n a r y c o n s i s t s o f a 
s i n g l e r e p o r t from Dr. Horniman and a p s y c h i a t r i c e v a l u a t i o n 
r e p o r t . N e i t h e r of t h e s e r e p o r t s s u g g e s t s t h a t f u r t h e r m a t e r i a l 
improvement i n c l a i m a n t ' s c o n d i t i o n would r e a s o n a b l y be e x p e c t e d 
from t r e a t m e n t or the p a s s a g e of t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . A t most, 
t h e y d e m o n s t r a t e a p o t e n t i a l f o r c o n t i n u i n g f l u c t u a t i o n i n 
c l a i m a n t ' s c o n d i t i o n . A f l u c t u a t i n g c o n d i t i o n , however, i s not i n 
and of i t s e l f synonomous w i t h b e i n g not m e d i c a l l y s t a t i o n a r y . 
M a a r e f i v. S A I F , 69 Or App 527, 531 ( 1 9 8 4 ) . N e i t h e r i s t h e f a c t 
t h a t c l a i m a n t may r e q u i r e c o n t i n u i n g t r e a t m e n t d i s p o s i t i v e . 
C l a i m a n t h a s r e c e i v e d an award of permanent p a r t i a l d i s a b i l i t y , 
r a i s i n g t h e i n f e r e n c e t h a t he can be m e d i c a l l y s t a t i o n a r y w i t h i n 
t h e meaning of the s t a t u t e and s t i l l r e q u i r e t r e a t m e n t . M a a r e f i , 
s u p r a , 69 Or App a t 531. We f i n d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on or b e f o r e March 23, 1985, the d a t e h i s a u t h o r i z e d 
t r a i n i n g program ended. 

The r e m a i n i n g i s s u e i s the e x t e n t of c l a i m a n t ' s u n s c h e d u l e d 
d i s a b i l i t y . The f i r s t D e t e r m i n a t i o n Order g r a n t e d 15% u n s c h e d u l e d 
d i s a b i l i t y . Subsequent o r d e r s of J u l y 1, 1983 and March 15, 1984 
made no f u r t h e r u n s c h e d u l e d award. At h e a r i n g , c l a i m a n t a s s e r t e d 
e n t i t l e m e n t t o a d d i t i o n a l compensation and the R e f e r e e a g r e e d , 
g r a n t i n g an a d d i t i o n a l 30% u n s c h e d u l e d d i s a b i l i t y . The R e f e r e e 
found t h a t c l a i m a n t ' s ongoing m e d i c a l problems and h i s p r e c l u s i o n 
from the work w i t h which he was most f a m i l i a r e n t i t l e d him t o an 
award t o t a l l i n g 4 5 % . On r e v i e w , S A I F a r g u e s t h a t 45% i s 
e x c e s s i v e . We a g r e e . -1106-



A r e v i e w of t h e m e d i c a l r e c o r d subsequent t o the i n i t i a l 
u n s c h e d u l e d award r e v e a l s l i t t l e i n t h e way of a w o r s e n i n g of 
c l a i m a n t ' s c o n d i t i o n . He h a s had p e r i o d i c e x a c e r b a t i o n s , b u t 
l i t t l e i n t h e way o f o b j e c t i v e f i n d i n g s t h a t would s u g g e s t t h a t a 
s u b s t a n t i a l i n c r e a s e i n c l a i m a n t ' s award i s w a r r a n t e d . A f t e r 
c o n s i d e r i n g c l a i m a n t ' s impairment and the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s , OAR 436-65-600, e t s e q . , we f i n d t h a t c l a i m a n t 
i s e n t i t l e d t o an award of 64° f o r 20% un s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . T h i s award s h a l l be i n l i e u of t h e R e f e r e e ' s 
award and a l l p r i o r awards. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 12, 1984 i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . T h a t p o r t i o n of t h e 
o r d e r t h a t found c l a i m a n t m e d i c a l l y s t a t i o n a r y a s of May 10, 1983 
i s r e v e r s e d . T h a t p o r t i o n of the o r d e r t h a t awarded c l a i m a n t 144° 
f o r 45% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s m o d i f i e d . I n 
l i e u of t h e R e f e r e e ' s award and a l l p r i o r awards, c l a i m a n t i s 
awarded 64° f o r 20% un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be m o d i f i e d c o n s i s t e n t w i t h t h e 
p r o v i s i o n s of t h i s o r d e r . The remainder of the o r d e r i s a f f i r m e d . 

JORGE NAVARRO, C l a i m a n t WCB 84-01783 
K e n n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y A u g u s t 23, 1985 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h 
m o d i f i e d a D e t e r m i n a t i o n Order dat e d F e b r u a r y 7, 1984 by a s s i g n i n g 
a m e d i c a l l y s t a t i o n a r y d a t e of September 1, 1983 and r e d u c i n g 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y award a c c o r d i n g l y . I n 
a d d i t i o n , the R e f e r e e , i n e f f e c t , a f f i r m e d t h e D e t e r m i n a t i o n Order 
i n s o f a r as i t f a i l e d to award any compensation f o r u n s c h e d u l e d 
d i s a b i l i t y . C l a i m a n t r e q u e s t s remand f o r f u r t h e r e v i d e n c e t a k i n g , 
c l a i m i n g t h a t t h e R e f e r e e e r r o n e o u s l y r e f u s e d t o a l l o w 
c r o s s - e x a m i n a t i o n of a p h y s i c i a n . I n a d d i t i o n , c l a i m a n t c o n t e n d s 
t h a t the R e f e r e e e r r e d i n r e f u s i n g to c o n t i n u e t h e h e a r i n g 
" . . . when the employer c r o s s - a p p e a l e d the D e t e r m i n a t i o n Order 
f o r t h e f i r s t time a t the h e a r i n g . " I n the a l t e r n a t i v e , c l a i m a n t 
s e e k s an award f o r uns c h e d u l e d d i s a b i l i t y and a r u l i n g t h a t e x t e n t 
of temporary d i s a b i l i t y was not p r o p e r l y b e f o r e t h e R e f e r e e . 
Presumably, were we t o f i n d t h a t t h e r e was no i s s u e of temporary 
d i s a b i l i t y p r o p e r l y b e f o r e the R e f e r e e , c l a i m a n t would have us 
r e i n s t a t e and a f f i r m the D e t e r m i n a t i o n Order a s i s s u e d , i n t h i s 
r e g a r d . 

We have a u t h o r i t y t o remand the c a s e i f we f i n d t h a t i t h a s 
been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d or h e a r d , and t h a t remand i s o t h e r w i s e an a p p r o p r i a t e 
d i s p o s i t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) ; B a i l e y v. S A I F , 296 Or 41, 44 ( 1 9 8 3 ) . 

We f i n d t h a t t h i s c a s e h a s not been i m p r o p e r l y , i n c o m p l e t e l y 
or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d or h e a r d by t he R e f e r e e ; 
t h e r e f o r e , c l a i m a n t ' s motion f o r remand i s d e n i e d . We f u r t h e r 
f i n d t h a t the i s s u e of temporary d i s a b i l i t y was p r o p e r l y b e f o r e 
the R e f e r e e , and t h a t h i s m o d i f i c a t i o n o f the D e t e r m i n a t i o n Order 
was a p p r o p r i a t e . F i n a l l y , we f i n d t h a t c l a i m a n t h a s f a i l e d t o 
s a t i s f y h i s burden of p r o v i n g e n t i t l e m e n t to an award f o r 
un s c h e d u l e d permanent d i s b i l i t y . T h e r e f o r e , we a f f i r m t h e 
R e f e r e e ' s o r d e r . -1107-



ORDER 

The R e f e r e e ' s o r d e r d a t e d October 17, 1984 i s a f f i r m e d . 

GEORGE A. PEHANICH, C l a i m a n t WCB 84-01617 & 83-11641 
Bloom, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 23, 1985 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Weal's o r d e r 
w h i c h s e t a s i d e i t s a g g r a v a t i o n c l a i m d e n i a l and found c l a i m a n t 
e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . C l a i m a n t c r o s s - r e q u e s t e d 
r e v i e w ; however, he s e e k s no a f f i r m a t i v e r e l i e f and r e q u e s t s o n l y 
t h a t the R e f e r e e ' s o r d e r be a f f i r m e d . The i s s u e s a r e 
c o m p e n s a b i l i t y of c l a i m a n t ' s a g g r a v a t i o n c l a i m , i . e . , whether 
c l a i m a n t ' s c o n d i t i o n h a s worsened s i n c e the l a s t award o r 
arrangement of compensation; R e f e r e e and Board j u r i s d i c t i o n t o 
c o n s i d e r c l a i m a n t ' s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e ; and, i f 
t h e r e i s j u r i s d i c t i o n t o d e c i d e the i s s u e , c l a i m a n t ' s e l i g i b i l i t y 
f o r v o c a t i o n a l a s s i s t a n c e . We r e v e r s e on the a g g r a v a t i o n i s s u e 
b a s e d on our c o n c l u s i o n t h a t c l a i m a n t h a s f a i l e d t o e s t a b l i s h a 
worsened c o n d i t i o n . On the v o c a t i o n a l a s s i s t a n c e i s s u e s , we 
c o n c l u d e t h a t we have j u r i s d i c t i o n and t h a t c l a i m a n t i s not 
e l i g i b l e . 

C l a i m a n t h a s worked f o r the employer a s a " t r o u b l e s h o o t e r , " 
or maintenance mechanic, s i n c e 1978. The employer i s a s t e e l 
p r o d u c t s m a n u f a c t u r e r . C l a i m a n t s u s t a i n e d the f i r s t of two low 
back i n j u r i e s i n J u n e o f 1980 w h i l e he was p u l l i n g a p o r t a b l e 
w e l d e r . He was t r e a t e d c o n s e r v a t i v e l y by o s t e o p a t h i c p h y s i c i a n s , 
p r i m a r i l y Dr. S z e t o . C l a i m a n t was t e m p o r a r i l y and t o t a l l y 
d i s a b l e d f o r a p p r o x i m a t e l y one month, a f t e r which he r e t u r n e d t o 
h i s r e g u l a r work. C l a i m a n t ' s j o b d u t i e s changed i n t h a t he 
performed m o s t l y e l e c t r i c a l r e p a i r work and was not r e q u i r e d t o 
p e r f o r m h e a v y l i f t i n g . T h i s j o b change was c o i n c i d e n t a l and was 
not b a s e d on r e s t r i c t i o n s r e s u l t i n g from c l a i m a n t ' s i n j u r y or any 
r e l a t e d m e d i c a l s u g g e s t i o n s . T h i s c l a i m was c l o s e d i n October o f 
1981 w i t h an award f o r temporary d i s a b i l i t y and no permanent 
d i s a b i l i t y . The D e t e r m i n a t i o n Order became f i n a l by o p e r a t i o n o f 
law. 

I n August of 1981 c l a i m a n t r e i n j u r e d h i s b a c k . 
Contemporaneous r e p o r t forms and m e d i c a l r e p o r t s i n d i c a t e t h a t 
c l a i m a n t was working on an overhead c r a n e and he a p p a r e n t l y 
t w i s t e d h i s b a c k . At the h e a r i n g , however, c l a i m a n t d e s c r i b e d a 
s l i p - a n d - f a l l t y p e of i n j u r y i n which he s t r u c k h i s back a g a i n s t a 
p o r t i o n o f a m e t a l c a g e . The c l a i m was a c c e p t e d and c l a i m a n t was 
o f f work f o r a p p r o x i m a t e l y two weeks. He then r e t u r n e d t o work 
and c o n t i n u e d h i s r e g u l a r employment. C l a i m a n t t e s t i f i e d t h a t he 
e x p e r i e n c e d p a i n i n p e r f o r m i n g h i s r e g u l a r j o b d u t i e s ; t h a t he 
took p a i n m e d i c a t i o n i n t e r m i t t e n t l y ; and t h a t he sometimes m i s s e d 
work a s a r e s u l t of h i s back p a i n . The c l a i m was c l o s e d i n 
October of 1981 w i t h an award f o r temporary t o t a l d i s a b i l i t y and 
no permanent d i s a b i l i t y . T h i s D e t e r m i n a t i o n Order a l s o became 
f i n a l by o p e r a t i o n of law. C l a i m a n t sought no m e d i c a l a t t e n t i o n 
f o r a back problem i n the 22 months t h a t f o l l o w e d c l o s u r e of t h i s 
1981 c l a i m . 
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I n J u l y of 1983, c l a i m a n t ' s employment was t e r m i n a t e d b e c a u s e 
he d i d not have the p r o p e r l i c e n s i n g or c e r t i f i c a t i o n t o p e r f o r m 
the e l e c t r i c a l work t h a t h i s j o b r e q u i r e d . He c h a l l e n g e d t h i s 
t e r m i n a t i o n by f i l i n g a g r i e v a n c e . C l a i m a n t d i d not p r e v a i l i n 
t h i s p r o c e e d i n g , however. He a p p l i e d f o r and r e c e i v e d 
unemployment compensation from J u l y 25, 1983 through F e b r u a r y 17, 
1984. 

On August 29, 1983 c l a i m a n t sought m e d i c a l c a r e from Dr. 
Smith, a P o r t l a n d n e u r o s u r g e o n . C l a i m a n t r e l a t e d a h i s t o r y o f a 
1981 back i n j u r y t h a t o c c u r r e d w h i l e l i f t i n g a p o r t a b l e w e l d e r , 
and t h a t X - r a y s t a k e n a t the time d i s c l o s e d a " c r a c k of [ t h e ] 
lower s p i n e . " C l a i m a n t a p p a r e n t l y r e l a t e d t h a t he was o f f work 
f o r a p p r o x i m a t e l y f o u r months. Dr. Smith r e p o r t e d t h a t c l a i m a n t ' s 
p a i n i n c r e a s e d w i t h a c t i v i t y , and t h a t r e s t i n g a f f o r d e d 
s i g n i f i c a n t r e l i e f . C l a i m a n t a p p a r e n t l y informed Dr. Smith t h a t 
he was " l a i d o f f " i n J u l y . Dr. Smith recommended t h a t a myelogram 
be performed i n o r d e r to r u l e out a c e n t r a l p r o t r u d e d d i s c . He 
p r e s c r i b e d m e d i c a t i o n f o r c l a i m a n t ' s back p a i n . 

S A I F r e f e r r e d c l a i m a n t f o r an e x a m i n a t i o n by the O r t h o p a e d i c 
C o n s u l t a n t s on October 19, 1983. A d i f f e r e n t p a n e l of the 
O r t h o p a e d i c C o n s u l t a n t s had p r e v i o u s l y examined c l a i m a n t i n 
September of 1981. T h i s 1983 C o n s u l t a n t s ' r e p o r t s t a t e s i n p a r t : 

" [ C ] l a i m a n t h a s c o n t i n u e d t o have 
i n t e r m i t t e n t low back d i s c o m f o r t a t work 
and s e v e r a l d ays of time l o s s 
i n t e r m i t t e n t l y through t h i s p e r i o d of time 
s i n c e h i s l a s t v i s i t . He h a s used h i s 
f i a n c e ' s V a l i u m i n t e r m i t t e n t l y f o r r e l i e f 
of d i s c o m f o r t . He i n d i c a t e s t h a t he was 
r e c e n t l y l a i d o f f b e c a u s e of e x c e s s i v e time 
l o s s and was concerned about h i s i n s u r a n c e 
b e n e f i t s and thought he had b e t t e r check i n 
w i t h r e g a r d t o m e d i c a l c a r e c o n c e r n i n g h i s 
low b a c k." 

X - r a y s t a k e n by the C o n s u l t a n t s a t the time of t h i s e x a m i n a t i o n , 
when compared w i t h 1981 X - r a y s , d i s c l o s e d no i n t e r v a l change. The 
C o n s u l t a n t s d i a g n o s e d lumbar s t r a i n by h i s t o r y . They c o n c l u d e d 
t h a t c l a i m a n t ' s c o n d i t i o n remained m e d i c a l l y s t a t i o n a r y , and t h a t 
he d i d not e x h i b i t any degree of o b j e c t i v e w o r s e n i n g . They a l s o 
f e l t t h a t c l a i m a n t s h o u l d be a b l e t o c o n t i n u e i n h i s same 
o c c u p a t i o n w i t h o u t l i m i t a t i o n . 

On November 10, 1983 Dr. Smith r e p o r t e d t o S A I F t h a t 
c l a i m a n t ' s c l a i m s h o u l d be reopened, "so t h a t i f h i s symptoms 
c o n t i n u e a myelogram c o u l d be performed." Dr. Smith a l s o s t a t e d , 
" I n my o p i n i o n , t h i s p a t i e n t r e l a t e s a w o r s e n i n g of h i s 
c o n d i t i o n . " By l e t t e r of the same d a t e , Dr. Smith r e p o r t e d t o 
c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t ' s c o n d i t i o n p r e s e n t l y was worse 
than i t was a t the time of h i s October 1981 c l o s u r e . 

C l a i m a n t came under the c a r e of Dr. B e l l , a Vancouver 
n e u r o l o g i s t . Dr. B e l l took a h i s t o r y s i m i l a r t o t h a t t a k e n by Dr. 
Smith, a l t h o u g h h i s i n i t i a l r e p o r t d i s c u s s e s a p e r i o d of 
d i s a b i l i t y of a p p r o x i m a t e l y two or t h r e e months. C l a i m a n t 
a p p a r e n t l y informed Dr. B e l l t h a t h i s employment was t e r m i n a t e d i n 
J u l y of 1983 b e c a u s e he was u n a b le t o c o n t i n u e working v e r y 
e f f e c t i v e l y or e f f i c i e n t l y as a r e s u l t of h i s back p a i n . Dr. B e l l 
o r d e r e d a lumbar CT s c a n , which r e v e a l e d no s i g n i f i c a n t 
a b n o r m a l i t i e s . X - r a y s of the lumbar s p i n e were a l s o normal. 
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By l e t t e r d a t e d December 5, 1983 S A I F d e n i e d an a g g r a v a t i o n 
c l a i m i n c o n n e c t i o n w i t h the J u n e 1980 i n j u r y . T h e r e was no 
t i m e l y h e a r i n g r e q u e s t c o n t e s t i n g t h i s d e n i a l , and the R e f e r e e 
found t h a t c l a i m a n t had not e s t a b l i s h e d good c a u s e . See ORS 
6 5 6 . 3 1 9 ( 1 ) ( b ) . 

On December 16, 1983 Dr. B e l l r e p o r t e d t o S A I F t h a t b e c a u s e 
the CT s c a n showed no s i g n i f i c a n t d i s c and X - r a y s were normal, he 
d i d not b e l i e v e c l a i m a n t needed a myelogram. He opined t h a t 
c l a i m a n t had "some permanent i n j u r y , " and t h a t c l a i m a n t would be 
r e q u i r e d t o modify h i s work t o something l i g h t e r i n n a t u r e i n 
o r d e r t o be e f f e c t i v e on the j o b market. He s t a t e d t h a t t h e r e was 
not " a n y t h i n g e a s i l y c o r r e c t a b l e i n t h i s p a r t i c u l a r p a t i e n t . " 

I n J a n u a r y o f 1984 Dr. B e l l r e p o r t e d t o S A I F t h a t c l a i m a n t ' s 
s i t u a t i o n was "unchanged from the l a s t time I saw him." He s t a t e d 
t h a t s u b j e c t i v e l y c l a i m a n t a p p a r e n t l y was worse th a n he was p r i o r 
t o t h e " l a s t c l o s u r e . " T h i s s t a t e m e n t was q u a l i f i e d , however, by 
the comment t h a t b e c a u s e he had not examined c l a i m a n t a t t h a t 
time, he c o u l d not " o b j e c t i v e l y " make any comments about 
c l a i m a n t ' s p o s s i b l e w o r s e n i n g . Dr. B e l l r e i t e r a t e d h i s p r i m a r y 
p o i n t , however, a s he d i d on s u c c e e d i n g o c c a s i o n s , t h a t c l a i m a n t 
p r o b a b l y would not be a b l e t o r e t u r n t o h i s p r e v i o u s o c c u p a t i o n 
and needed " t o be r e h a b i l i t a t e d i n t o " a l i g h t e r d u t y j o b . 

I n a l e t t e r d a t e d F e b r u a r y 6, 1984, a d d r e s s e d t o c l a i m a n t ' s 
a t t o r n e y , S A I F rioted some a p p a r e n t c o n f u s i o n i n c l a i m numbers 
v i s - a - v i s c l a i m a n t ' s r e q u e s t f o r c l a i m r e o p e n i n g , and s t a t e d t h a t 
the r e a s o n s f o r d e n y i n g c l a i m r e o p e n i n g e x p r e s s e d i n the 
December 5, 1983 d e n i a l l e t t e r ( e n t e r e d i n the 1980 c l a i m ) a l s o 
a p p l i e d w i t h r e g a r d t o t h e 1981 c l a i m . C l a i m a n t f i l e d a n o t h e r 
r e q u e s t f o r h e a r i n g , which was a s s i g n e d a new WCB c a s e number. I t 
was t h i s " i n f o r m a l d e n i a l " e n t e r e d i n the 1981 c l a i m t h a t the 
R e f e r e e s e t a s i d e . 

On March 9, 1984 Dr. B e l l r e p o r t e d t o c l a i m a n t ' s a t t o r n e y , 
a f t e r r e v i e w i n g documents s u p p l i e d t o him, t h a t he c o u l d not be 
c e r t a i n whether c l a i m a n t was " a p p r e c i a b l y worse" s i n c e 1981 i n 
view of t h e f a c t t h a t he had o n l y examined him s i n c e November of 
1983. 

On May 7, 1984 Dr. B e l l r e p o r t e d t o S A I F t h a t c l a i m a n t ' s 
c o m p l a i n t s remained the same, and he had the same f i n d i n g s o f 
m u scle spasm. C l a i m a n t ' s c o n d i t i o n was not i m p r o v i n g , and Dr. 
B e l l i n d i c a t e d t h a t t h e r e was n o t h i n g t h a t c o u l d be done t o h e l p 
him. He c o n s i d e r e d c l a i m a n t ' s c o n d i t i o n s t a b l e , and he saw "no 
s i g n i f i c a n t improvement i n the s i t u a t i o n . " Dr. B e l l s u b s e q u e n t l y 
r e p o r t e d t o c l a i m a n t ' s a t t o r n e y t h a t , a l t h o u g h c l a i m a n t 
s u b j e c t i v e l y s t a t e d he was worse, he c o u l d f i n d no " o b j e c t i v e 
d o c u m e n t a t i o n of t h i s . " Dr. B e l l c o n c l u d e d t h a t , even i f c l a i m a n t 
wasn't worse, he s h o u l d have some s o r t o f v o c a t i o n a l r e t r a i n i n g s o 
t h a t he c o u l d f u n c t i o n s a t i s f a c t o r i l y . 

On or about May 14, 1984 c l a i m a n t ' s a t t o r n e y f o r m a l l y 
r e q u e s t e d t h a t S A I F p r o v i d e c l a i m a n t w i t h v o c a t i o n a l a s s i s t a n c e or 
r e f e r c l a i m a n t t o the F i e l d S e r v i c e s D i v i s i o n of t h e Workers' 
Compensation Department f o r s u c h p u r p o s e . By l e t t e r d a t e d May 30, 
1984 S A I F n o t i f i e d c l a i m a n t of h i s i n e l i g i b i l i t y f o r v o c a t i o n a l 
a s s i s t a n c e . The r e a s o n s s t a t e d were t h a t , i n c o n n e c t i o n w i t h 
c l a i m a n t ' s 1980 c l a i m , t h i s was "a d e n i e d c l a i m , " and, t h e r e f o r e , 
c l a i m a n t d i d not have "a d i s a b l i n g compensable i n j u r y on t h i s 
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c l a i m . " With r e g a r d t o the 1981 c l a i m , inasmuch a s t h e r e was a 
f i n a l D e t e r m i n a t i o n Order which c l o s e d the c l a i m w i t h no award f o r 
permanent p a r t i a l d i s a b i l i t y , c l a i m a n t was not e n t i t l e d t o 
v o c a t i o n a l a s s i s t a n c e under the a p p l i c a b l e a d m i n i s t r a t i v e r u l e s . 

A t t h e h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he m i s s e d work on 
o c c a s i o n due t o h i s back p a i n . He would use s i c k time on t h e s e 
o c c a s i o n s . He a l s o t e s t i f i e d , however, t h a t he m i s s e d time from 
work a s a r e s u l t of i n v o l v e m e n t i n c h i l d c u s t o d y l i t i g a t i o n w hich 
n e c e s s i t a t e d h i s a b s e n c e . On d i r e c t e x a m i n a t i o n , c l a i m a n t 
d e s c r i b e d i n c r e a s i n g symptoms, p a r t i c u l a r l y l e g numbness, which he 
s a i d began two or t h r e e months p r i o r t o t e r m i n a t i o n of h i s 
employment. On c r o s s - e x a m i n a t i o n , however, c l a i m a n t d e s c r i b e d 
l i m i t a t i o n s and a c u r t a i l m e n t i n p h y s i c a l a c t i v i t i e s which had 
been p r e s e n t s i n c e h i s second back i n j u r y . C l a i m a n t was 
q u e s t i o n e d whether he would have c o n t i n u e d working i f h i s 
employment had not been t e r m i n a t e d , and he responded, " I would 
have t r i e d , y e s . " 

I n o r d e r t o p r e v a i l , c l a i m a n t must e s t a b l i s h by a 
p r e p o n d e r a n c e of the p e r s u a s i v e e v i d e n c e t h a t h i s i n j u r y - r e l a t e d 
c o n d i t i o n h a s worsened s i n c e the l a s t award or arrangement of 
c o m p e n s a t i o n . The l a s t award i n t h i s c a s e i s the October 1981 
D e t e r m i n a t i o n Order which c l o s e d h i s August 1981 c l a i m w i t h no 
award f o r permanent d i s a b i l i t y . A month b e f o r e t h a t D e t e r m i n a t o n 
Order, the O r t h o p a e d i c C o n s u l t a n t s had s t a t e d t h a t c l a i m a n t c o u l d 
c o n t i n u e w i t h the same o c c u p a t i o n , s i n c e t h e r e appeared t o be no 
m o d i f i c a t i o n of h i s work a v a i l a b l e . They s t a t e d , however, t h a t , 
" I f [ c l a i m a n t ' s ] p a i n s h o u l d p e r s i s t then a j o b change may be 
n e c e s s a r y . " A j o b change was not n e c e s s a r y , and c l a i m a n t 
c o n t i n u e d to work f o r a l m o s t two y e a r s u n t i l h i s employment was 
t e r m i n a t e d f o r r e a s o n s u n r e l a t e d to h i s i n j u r y . A f t e r b e i n g o f f 
work f o r s l i g h t l y over one month, c l a i m a n t r e p o r t e d to a 
p h y s i c i a n , Dr. Smith, b e c a u s e he was h a v i n g d i f f i c u l t y p e r f o r m i n g 
y a r d work a t home, but a l s o b e c a u s e he was c o n c e r n e d about h i s 
w o r k e r s ' compensation i n s u r a n c e b e n e f i t s and thought he had b e t t e r 
"check i n " w i t h r e g a r d t o m e d i c a l c a r e c o n c e r n i n g h i s b a c k . 

C l a i m a n t ' s t e s t i m o n y i s more c o n s i s t e n t w i t h and 
c h a r a c t e r i s t i c of a c h r o n i c back problem, one which might form t h e 
b a s i s f o r an award of permanent p a r t i a l d i s a b i l i t y , r a t h e r than an 
a c u t e l y worsened c o n d i t i o n r e q u i r i n g a c t i v e m e d i c a l management 
b e g i n n i n g i n the summer or f a l l of 1983. The q u e s t i o n of whether 
c l a i m a n t may have been e n t i t l e d to an award f o r permanent 
d i s a b i l i t y i n c o n n e c t i o n w i t h h i s 1981 i n j u r y c l a i m , however, i s 
no l o n g e r open f o r q u e s t i o n . The O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t 
o f minimal l o s s of back f u n c t i o n i n September of 1981 i s 
c o n s i s t e n t w i t h Dr. B e l l ' s 1983 s t a t e m e n t t h a t c l a i m a n t h a s "some 
permanent i n j u r y . " 

A l t h o u g h Dr. Smith i s of the o p i n i o n t h a t c l a i m a n t ' s 
c o n d i t i o n i s worse now t h a n i t was a t t h e time of the 1981 c l a i m 
c l o s u r e , O r t h o p a e d i c C o n s u l t a n t s a r e c l e a r l y of the o p p o s i t e 
o p i n i o n , and Dr. B e l l , c l a i m a n t ' s p r e s e n t a t t e n d i n g p h y s i c i a n , 
r e m a i n s n o n c o m m i t t a l . Dr. S m i t h ' s o p i n i o n must be viewed w i t h 
c a u t i o n f o r a t l e a s t two r e a s o n s . F o r one t h i n g , he a p p a r e n t l y 
b e l i e v e d i t was n e c e s s a r y t o reopen the c l a i m i n o r d e r t o o b t a i n a 
myelogram. Such i s not the c a s e . ORS 656.245. More 
s i g n i f i c a n t l y , however, i t a p p e a r s t h a t c l a i m a n t informed Dr. 
Smith t h a t he was o f f work f o r about f o u r months a f t e r h i s 1981 
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i n j u r y , w h i c h o c c u r r e d " w h i l e l i f t i n g a p o r t a b l e w e l d e r , " and t h a t 
X - r a y s d i s c l o s e d a " c r a c k o f h i s lower s p i n e . " C l a i m a n t m i s s e d 
a p p r o x i m a t e l y one month a f t e r h i s 1980 i n j u r y , r e t u r n e d t o work 
f o r a p p r o x i m a t e l y a f u l l y e a r b e f o r e e x p e r i e n c i n g a r e i n j u r y , a t 
w h i c h time he m i s s e d o n l y two weeks of work, and the o n l y 
d i a g n o s i s e i t h e r time was a s o f t t i s s u e i n j u r y , or l u m b o s a c r a l 
s t r a i n . 

T h i s l e a v e s c l a i m a n t ' s t e s t i m o n y which, i n the p r o p e r c a s e , 
might be s u f f i c i e n t t o e s t a b l i s h a worsened c o n d i t i o n . G a r b u t t v. 
S A I F , 297 Or 148 ( 1 9 8 4 ) . As i n d i c a t e d above, however, r e a d i n g 
c l a i m a n t ' s e n t i r e t e s t i m o n y , we b e l i e v e i t i s more c o n s i s t e n t w i t h 
a c h r o n i c problem t h a t h a s been p r e s e n t s i n c e the second back 
i n j u r y a s opposed t o an a c u t e l y worsened c o n d i t i o n r e q u i r i n g 
a c t i v e m e d i c a l management and/or e n t i t l i n g c l a i m a n t t o r e o p e n i n g 
p u r s u a n t t o ORS 656.273. C l a i m a n t r e m a i n s e n t i t l e d t o m e d i c a l 
s e r v i c e s ; however, he h a s f a i l e d t o p e r s u a d e us t h a t h i s c l a i m 
s h o u l d be reopened. 

T h i s c a s e comes c l o s e t o the f a c t s i n B a u l t v. T e l e d y n e Wah 
Chang, 53 Or App 1 ( 1 9 8 1 ) , b u t i s s u f f i c i e n t l y d i f f e r e n t t o 
r e q u i r e a d i f f e r e n t r e s u l t . I n B a u l t c l a i m a n t s u s t a i n e d a low 
back s t r a i n w h i c h was t r e a t e d w i t h e x e r c i s e and p a i n m e d i c a t i o n . 
X - r a y s were normal and no permanent impairment was found. The 
c l a i m was e v e n t u a l l y c l o s e d by a D e t e r m i n a t i o n Order which awarded 
temporary d i s a b i l i t y b u t no permanent d i s a b i l i t y . C l a i m a n t 
r e t u r n e d t o h i s p r e v i o u s o c c u p a t i o n , w h i c h r e q u i r e d v i g o r o u s 
p h y s i c a l e x e r t i o n . C l a i m a n t ' s u n i o n went on s t r i k e , and c l a i m a n t 
was o f f work. A f t e r the s t r i k e s e t t l e d , c l a i m a n t d i d not r e t u r n 
t o work. T h e r e a f t e r he c o n t a c t e d h i s former p h y s i c i a n and 
informed him t h a t he was u n a b l e t o r e t u r n t o work. T h i s p h y s i c i a n 
d i d not examine c l a i m a n t but had m e r e l y been informed of 
c l a i m a n t ' s c o m p l a i n t s by t e l e p h o n e . The p h y s i c i a n l a t e r r e p o r t e d 
t o c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n 
had been m a t e r i a l l y a g g r a v a t e d or worsened f o l l o w i n g h i s r e t u r n t o 
work. C l a i m a n t ' s p h y s i c i a n d i d e v e n t u a l l y examine him, a t w h i c h 
time he noted t h a t c l a i m a n t ' s c o m p l a i n t s were m a i n l y s u b j e c t i v e . 
The p h y s i c i a n a l s o s t a t e d t h a t the p r o g n o s i s f o r complete r e c o v e r y 
was poor, and i t was q u e s t i o n e d by a n o t h e r p h y s i c i a n whether 
t r e a t m e n t of any k i n d c o u l d t o t a l l y c u r e c l a i m a n t . The c o u r t 
found s u f f i c i e n t e v i d e n c e t o e s t a b l i s h a compensable a g g r a v a t i o n 
s t a t i n g , "The e v i d e n c e e s t a b l i s h e s permanent d i s a b i l i t y where 
t h e r e was none a f t e r t h e o r i g i n a l i n j u r y , which was c o n c e d e d l y 
w o r k - r e l a t e d . " 53 Or App a t 6. 

I n t h i s c a s e , by c o n t r a s t , c l a i m a n t never r e t u r n e d t o t h e 
p h y s i c i a n s who had t r e a t e d him a f t e r e i t h e r one of h i s compensable 
i n j u r i e s . I n f a c t , t h e O r t h o p a e d i c C o n s u l t a n t s , who were t h e o n l y 
p h y s i c i a n s t o have the o p p o r t u n i t y to examine c l a i m a n t b o t h b e f o r e 
and a f t e r h i s a l l e g e d a g g r a v a t i o n , were e x p r e s s l y of the o p i n i o n 
t h a t c l a i m a n t remained s t a t i o n a r y and was not worse. A l t h o u g h t h e 
1983 p a n e l c o n s i s t e d of d i f f e r e n t p h y s i c i a n s t h a n t h e 1981 p a n e l , 
the more r e c e n t p a n e l had the p r i o r p a n e l ' s r e p o r t a v a i l a b l e , and 
t h e y b a s e d t h e i r d e c i s i o n on a comparison of the 1981 f i n d i n g s 
w i t h t h e i r own. Dr. Smith does not appear t o have had t h i s 
e a r l i e r i n f o r m a t i o n a v a i l a b l e ; and when i t was s u p p l i e d t o Dr. 
B e l l , he r e p o r t e d t h a t he was u n a b l e t o make an o b j e c t i v e 
s t a t e m e n t c o n c e r n i n g the p o s s i b i l i t y of a w o r s e n i n g . 

Another d i f f e r e n c e between B a u l t and t h i s c a s e i s t h e f a c t 
t h a t , p r i o r t o the 1981 c l a i m c l o s u r e , c l a i m a n t was c o n s i d e r e d to 
have some l o s s o f f u n c t i o n o f the back as a r e s u l t of h i s i n j u r y , 
i . e . , some de g r e e of impairment. The c l a i m a n t i n B a u l t was 



m e d i c a l l y d e t e r m i n e d not t o have an impairment p r i o r t o h i s r e t u r n 
t o r i g o r o u s work a c t i v i t y . 

W i t h r e g a r d t o the i s s u e s c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t 
t o v o c a t i o n a l a s s i s t a n c e , we f i r s t w i l l a d d r e s s t h e j u r i s d i c t i o n a l 
i s s u e r a i s e d by S A I F . On the d a t e t h a t S A I F n o t i f i e d c l a i m a n t o f 
h i s a l l e g e d i n e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e , ORS 
656. 7 2 8 ( 6 ) r e q u i r e d t h a t i f the c l a i m a n t was d i s s a t i s f i e d w i t h a 
v o c a t i o n a l a s s i s t a n c e d e c i s i o n by the department or 
e m p l o y e r / i n s u r e r , the c l a i m a n t was r e q u i r e d t o a p p l y f o r r e v i e w o f 
the d e c i s i o n by the D i r e c t o r of t h e Workers' Compensation 
Department p r i o r t o r e q u e s t i n g a h e a r i n g p u r s u a n t t o ORS 656.283. 
S u b s e c t i o n s ( 5 ) , ( 6) and ( 7 ) of ORS 656.728 became i n o p e r a t i v e on 
J u l y 1, 1984, however. Oregon Laws 1981, c h a p t e r 874, § 22. 
T h e r e f o r e , on and a f t e r t h a t d a t e , c l a i m a n t was not r e q u i r e d t o 
p e t i t i o n the D i r e c t o r f o r r e v i e w of S A I F ' s d e c i s i o n c o n c e r n i n g h i s 
e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . N e i t h e r former nor c u r r e n t 
a d m i n i s t r a t i v e r u l e s g o v e r n i n g a d m i n i s t r a t i v e r e v i e w of s u c h 
d e c i s i o n s l i m i t e d or l i m i t the p e r i o d w i t h i n which a c l a i m a n t may 
c o n t e s t the department's or an e m p l o y e r / i n s u r e r ' s d e c i s i o n i n su c h 
m a t t e r s . T h e r e f o r e , c l a i m a n t was not p r o h i b i t e d from w a i t i n g 
u n t i l the law a l l o w e d him to d i r e c t l y r e q u e s t a h e a r i n g i n o r d e r 
t o c h a l l e n g e S A I F ' s d e c i s i o n . When c l a i m a n t r e q u e s t e d a h e a r i n g 
r a i s i n g t h i s i s s u e i n October of 1984, t h e r e was j u r i s d i c t i o n 
p u r s u a n t t o ORS 656.283. 

S A I F r e l i e s upon d e c i s i o n s i n which we d i s m i s s e d h e a r i n g 
r e q u e s t s r a i s i n g v o c a t i o n a l a s s i s t a n c e i s s u e s based upon t h e 
c l a i m a n t s ' f a i l u r e t o e x h a u s t the a d m i n i s t r a t i v e remedy p r o v i d e d 
by ORS 656.728. F o r r e s t A. L a f f i n , 36 Van N a t t a 1239 ( 1 9 8 4 ) ; Dan 
M. M i l l e r , 36 Van N a t t a 245 ( 1 9 8 4 ) . Those d e c i s i o n s a r e 
i n a p p o s i t e , however, s i n c e , when t h o s e c l a i m a n t s f i l e d t h e i r 
h e a r i n g r e q u e s t s , the s t a t u t e i n e f f e c t r e q u i r e d a d m i n i s t r a t i v e 
r e v i e w by the D i r e c t o r a s a p r e r e q u i s i t e t o r e q u e s t i n g a h e a r i n g 
p u r s u a n t t o ORS 656.283. Thus, we c o n c l u d e t h a t the R e f e r e e had 
j u r i s d i c t i o n t o c o n s i d e r the i s s u e , and, l i k e w i s e , we have 
j u r i s d i c t i o n t o r e v i e w the R e f e r e e ' s d e c i s i o n . 

Our c o n c l u s i o n t h a t c l a i m a n t i s not e n t i t l e d t o c l a i m 
r e o p e n i n g f o r a worsened c o n d i t i o n i s d i s p o s i t i v e of t h e 
v o c a t i o n a l a s s i s t a n c e i s s u e i n t h i s c a s e . The f a c t t h a t t h e r e i s 
a f i n a l d e n i a l of an a g g r a v a t i o n c l a i m i n the 1980 i n j u r y c l a i m i s 
i r r e l e v a n t s i n c e t h e back c l a i m r e m ains i n a c c e p t e d s t a t u s . What 
i s r e l e v a n t , however, i s t h a t i n the 1980 c l a i m , a s w e l l a s the 
1981 c l a i m , D e t e r m i n a t i o n O r d e r s were e n t e r e d awarding no 
compensation f o r permanent d i s a b i l i t y . OAR 436-61-126(12) (WCD 
Adm. Order 5-1983, e f f . J a n u a r y 1, 19 8 4 ) , p r o v i d e s t h a t a w o r k e r ' s 
e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e t e r m i n a t e s when t h e worker 
h a s been d e t e r m i n e d , under ORS 656.268, t o have no permanent 
d i s a b i l i t y . I f c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n does 
compensably worsen sometime i n the f u t u r e , c l a i m a n t t h e n may 
become e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e , assuming o t h e r 
c o n d i t i o n s of e l i g i b i l i t y a r e s a t i s f i e d . OAR 4 3 6 - 6 1 - 1 0 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1984 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m r e o p e n i n g , i s s u e d i n c o n n e c t i o n 
w i t h c l a i m a n t ' s August 14, 1981 i n j u r y c l a i m , i s a f f i r m e d . The 
N o t i c e of I n e l i g i b i l i t y f o r V o c a t i o n a l A s s i s t a n c e , d a t e d May 30, 
1984, i s a f f i r m e d . 



JACK R E E F , C l a i m a n t WCB 84-07364 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s A u g u s t 2 3 , 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
The s e l f - i n s u r e d employer h a s r e q u e s t e d t h a t t h e Board 

r e c o n s i d e r i t s Order on Review i s s u e d J u l y 30, 1985. I n t h a t 
o r d e r we a f f i r m e d t h e R e f e r e e ' s o r d e r t h a t found c l a i m a n t e n t i t l e d 
t o t emporary t o t a l d i s a b i l i t y c ompensation f o r the p e r i o d o f 
F e b r u a r y 25, 1981 t o August 28, 1981, and a s s e s s e d p e n a l t i e s and 
a t t o r n e y f e e s a g a i n s t t h e employer f o r f a i l u r e t o make t h e 
payments a t i s s u e . I n i t s r e q u e s t f o r r e c o n s i d e r a t i o n , t h e 
employer a s k s t h a t we r e c o n s i d e r our d e c i s i o n r e g a r d i n g p e n a l t i e s 
and a t t o r n e y f e e s , and a s s e r t s t h a t under the c i r c u m s t a n c e s of 
t h i s c a s e , i t s f a i l u r e t o make c l a i m a n t ' s d i s a b i l i t y payments was 
r e a s o n a b l e . 

X- C l a i m a n t was compensably i n j u r e d i n 1979. The employer p a i d 
temporary d i s a b i l i t y payments through e a r l y 1981, when an o r d e r 
s u s p e n d i n g t h o s e payments i s s u e d from t h e Workers' Compensation 
Department, t e r m i n a t i n g c l a i m a n t ' s b e n e f i t s a s of F e b r u a r y 25, 
1981. The o r d e r was i s s u e d p u r s u a n t to c l a i m a n t ' s f a i l u r e t o 
submit t o c e r t a i n m e d i c a l t r e a t m e n t . C l a i m a n t r e q u e s t e d a h e a r i n g 
on t h e s u s p e n s i o n , w h i c h was upheld a t both t h e H e a r i n g s D i v i s i o n 
and Board l e v e l s . C l a i m a n t a p p e a l e d the Board's o r d e r t o t h e 
C o u r t o f A p p e a l s . 

I n t h e meantime, t h e employer had r e q u e s t e d t h a t a 
d e t e r m i n a t i o n of c l a i m a n t ' s c l a i m be made. A J u l y 1981 
D e t e r m i n a t i o n Order g r a n t e d temporary t o t a l d i s a b i l i t y from t h e 
d a t e o f c l a i m a n t ' s i n j u r y up through t h e e f f e c t i v e d a t e of t h e 
s u s p e n s i o n . I t f u r t h e r found c l a i m a n t ' s f i l e to i n c l u d e 
i n s u f f i c i e n t i n f o r m a t i o n upon which t o d e t e r m i n e h i s e x t e n t of 
permanent d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g on t h i s o r d e r , 
b u t t h e r e q u e s t d i d not r a i s e the i s s u e of c l a i m a n t ' s e n t i t l e m e n t 
to t emporary d i s a b i l i t y beyond the d a t e of t he Order of S u s p e n s i o n . 

The p a r t i e s u l t i m a t e l y e n t e r e d i n t o a s t i p u l a t e d agreement i n 
which i t was a g r e e d t h a t c l a i m a n t would withdraw h i s r e q u e s t f o r 
h e a r i n g on t h e D e t e r m i n a t i o n Order and ask the E v a l u a t i o n D i v i s i o n 
to r e c o n s i d e r i t . I n November o f 1981 a second o r d e r i s s u e d , 
g r a n t i n g c l a i m a n t 45% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and 
temporary d i s a b i l i t y p u r s u a n t t o t he e a r l i e r s t i p u l a t e d agreement 
between t h e p a r t i e s . C l a i m a n t a g a i n r e q u e s t e d a h e a r i n g , and 
a g a i n r a i s e d o n l y t h e i s s u e o f e x t e n t of permanent p a r t i a l 
d i s a b i l i t y . The i s s u e of temporary t o t a l d i s a b i l i t y was not 
r a i s e d . A s u b s e q u e n t O p i n i o n and Order g r a n t e d c l a i m a n t 
a d d i t i o n a l u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t a p p e a l e d t o t he 
Board, w h i c h a f f i r m e d t h e R e f e r e e ' s o r d e r . C l a i m a n t t h e n a p p e a l e d 
t o t h e C o u r t o f A p p e a l s on t h e i s s u e of permanent p a r t i a l 
d i s a b i l i t y o n l y . 

W h i l e c l a i m a n t ' s a p p e a l was pending b e f o r e t h e c o u r t , t h e 
c o u r t i s s u e d i t s d e c i s i o n r e g a r d i n g t h e e a r l i e r Order o f 
S u s p e n s i o n . R e e f v. W i l l a m e t t e I n d u s t r i e s , 65 Or App 366 ( 1 9 8 3 ) . 
The c o u r t s e t a s i d e t h e o r d e r , t h e r e b y e f f e c t i v e l y e n t i t l i n g 
c l a i m a n t t o temporary d i s a b i l i t y compensation f o r the p e r i o d 
between t h e e f f e c t i v e d a t e o f the s u s p e n s i o n and t h e d a t e t h e 
employer u l t i m a t e l y resumed p a y i n g time l o s s p u r s u a n t t o t he 
e a r l i e r s t i p u l a t e d agreement. The c o u r t ' s d e c i s i o n was d a t e d 
November 9, 1983. D e s p i t e the c o u r t ' s r u l i n g , the employer made 
no su b s e q u e n t time l o s s payments t o c l a i m a n t . 
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On June 27, 1984, more than e i g h t months a f t e r i t s d e c i s i o n 
on t h e Order of S u s p e n s i o n , t h e C o u r t of A p p e a l s a f f i r m e d w i t h o u t 
o p i n i o n t h e B o a r d ' s o r d e r r e g a r d i n g c l a i m a n t ' s c l a i m o f 
e n t i t l e m e n t t o a g r e a t e r u n s c h e d u l e d award t h a n t h a t g r a n t e d by 
th e November 1981 D e t e r m i n a t i o n Order. Reef y. W i l l a m e t t e 
I n d u s t r i e s , 68 Or App 925 ( 1 9 8 4 ) . T h i s d e c i s i o n a r g u a b l y 
c o n f l i c t e d w i t h t h e c o u r t ' s e a r l i e r d e c i s i o n r e g a r d i n g t h e Order 
of S u s p e n s i o n b e c a u s e i t e f f e c t i v e l y a f f i r m e d the 1981 
D e t e r m i n a t i o n Order, which i n t u r n had i n c l u d e d an award of 
temporary t o t a l d i s a b i l i t y compensation o n l y up through t h e 
e f f e c t i v e d a t e of the Order of S u s p e n s i o n . 

I n i t s r e q u e s t f o r r e c o n s i d e r a t i o n , t h e employer a r g u e s t h a t 
t h e s e a p p a r e n t l y c o n f l i c t i n g c o u r t d e c i s i o n s r a i s e d a l e g i t i m a t e 
doubt a s t o i t s l i a b i l i t y t o make the payments e f f e c t i v e l y o r d e r e d 
by t h e c o u r t i n i t s f i r s t d e c i s i o n . The employer f u r t h e r a r g u e s 
t h a t b e c a u s e t h e r e was a l e g i t i m a t e doubt, i t s f a i l u r e t o make the 
payments a t i s s u e was not u n r e a s o n a b l e so a s t o g i v e r i s e t o 
p e n a l t i e s and a t t o r n e y f e e s . We d i s a g r e e . 

The c o u r t ' s November 1983 d e c i s i o n , which s e t a s i d e t h e Order 
o f S u s p e n s i o n , p r o v i d e d a c l e a r d i r e c t i v e t o t h e employer t o pay 
c l a i m a n t the temporary d i s a b i l i t y payments t o which he was h e l d t o 
be e n t i t l e d a s a r e s u l t of the d e c i s i o n . F o r a p e r i o d of more 
t h a n e i g h t months t h e r e a f t e r , t h e r e was no f u r t h e r word from t h e 
c o u r t r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o d i s a b i l i t y compensation, 
e i t h e r permanent or temporary. I t was not u n t i l June 1984 t h a t 
the c o u r t i s s u e d a s i m p l e a f f i r m a t i o n of the Board's o r d e r w i t h o u t 
an o p i n i o n a s t o c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y 
c o m p e n s a t i o n . U n t i l t h e c o u r t ' s l a s t d e c i s i o n , t h e o n l y 
a d j u d i c a t i o n t h a t s e e m i n g l y c o n f l i c t e d w i t h the c o u r t ' s e a r l i e r 
d e c i s i o n was the Board's o r d e r a f f i r m i n g t h e R e f e r e e on t h e e x t e n t 
of c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . To t h e e x t e n t t h a t 
the B o a r d's o r d e r c o n f l i c t e d w i t h the c o u r t ' s November 1983 
d e c i s i o n , t h e c o u r t ' s d e c i s i o n c l e a r l y c o n t r o l l e d . 

U n t i l t h e c o u r t ' s June 1984 d e c i s i o n , t h e r e was no l e g i t i m a t e 
doubt a s t o the employer's l i a b i l i t y t o make c l a i m a n t ' s temporary 
d i s a b i l i t y payments. The c o u r t had o r d e r e d t h e payments made, and 
i t was u n r e a s o n a b l e f o r the employer not t o comply w i t h t h e 
c o u r t ' s o r d e r . P e n a l t i e s and a t t o r n e y f e e s were w a r r a n t e d . 

Now, t h e r e f o r e , h a v i n g g r a n t e d t h e s e l f - i n s u r e d e mployer's 
r e q u e s t f o r r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our 
p r e v i o u s o r d e r d a t e d J u l y 30, 1985. 

I T I S SO ORDERED. 

ROBERT L. TRUMP, C l a i m a n t WCB 84-11081 & 84-11082 
Wade P. B e t t i s , J r . , C l a i m a n t ' s A t t o r n e y A u g u s t 2 3 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s & McMurdo. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e W a s l e y ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r b e n e f i t s p u r s u a n t t o ORS 656.245. On 
r e v i e w , S A I F contends t h a t S c o t t W e t z e l S e r v i c e s , I n c . i s 
r e s p o n s i b l e f o r c l a i m a n t ' s low back s u r g e r y . We a g r e e and r e v e r s e . 

C l a i m a n t was 42 y e a r s of age a t the time of h e a r i n g . He 
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s u s t a i n e d h i s i n i t i a l compensable back i n j u r y i n A p r i l 1969, w h i l e 
w o rking a s a d e l i v e r y man f o r a f u r n i t u r e company. The i n j u r y 
o c c u r r e d a s he a t t e m p t e d t o l i f t a r o l l o f c a r p e t . H i s c o n d i t i o n 
was d i a g n o s e d a s low back s t r a i n w i t h r a d i a t i n g symptoms i n t o t h e 
r i g h t l e g . F o l l o w i n g c o n s e r v a t i v e t r e a t m e n t , the c l a i m was c l o s e d 
i n September 1970 w i t h o u t an award of permanent d i s a b i l i t y . 
C l a i m a n t e v e n t u a l l y r e c e i v e d an award of 15% u n s c h e d u l e d permanent 
d i s a b i l i t y a s a r e s u l t of t h i s i n j u r y . 

Between 1970 and 1975 c l a i m a n t a t t e n d e d a b u s i n e s s c o l l e g e , 
worked a s a t r u c k d r i v e r , performed p a r t - t i m e bookkeeping d u t i e s , 
and engaged i n a v a r i e t y o f manual l a b o r d u t i e s f o r s e v e r a l 
c o n s t r u c t i o n companies. H i s symptoms c o n t i n u e d , p e r i o d i c a l l y 
n e c e s s i t a t i n g a r e t u r n f o r m e d i c a l t r e a t m e n t . 

I n J u l y 1975 w h i l e working f o r a b u i l d i n g c o n t r a c t o r , S A I F ' s 
i n s u r e d , c l a i m a n t a g a i n i n j u r e d h i s low b a c k . The i n j u r y 
a p p a r e n t l y o c c u r r e d sometime whi^e c l a i m a n t was u n l o a d i n g p i p e 
from a t r u c k . Dr. S t e p h e n s , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , 
d i a g n o s e d low back s t r a i n w i t h u n d e r l y i n g d e g e n e r a t i v e d i s c 
d i s e a s e . F o l l o w i n g c o n s e r v a t i v e t r e a t m e n t and v o c a t i o n a l 
r e h a b i l i t a t i o n , h i s c l a i m was c l o s e d i n March 1978. C l a i m a n t 
r e c e i v e d a 10% permanent d i s a b i l i t y award. 

F o r a p p r o x i m a t e l y t h e n e x t s i x y e a r s c l a i m a n t e i t h e r worked 
a s a d e p u t y s h e r i f f or on h i s s m a l l farm. He c o n t i n u e d t o seek 
m e d i c a l t r e a t m e n t when h i s back p a i n became i n t o l e r a b l e . T h e s e 
t r e a t m e n t s o c c u r r e d a p p r o x i m a t e l y once a y e a r and c o n s i s t e d of 
p a i n m e d i c a t i o n and r e s t . F o l l o w i n g t h e s e t r e a t m e n t s h i s p a i n 
g e n e r a l l y would s u b s i d e w i t h i n t h r e e d a y s . 

I n May 1981 Dr. S tephens c o n c l u d e d t h a t c l a i m a n t ' s low back 
problems a l l r e s u l t e d from h i s 1969 i n j u r y . The d o c t o r b a s e d h i s 
o p i n i o n on a r e v i e w of c l a i m a n t ' s X - r a y s d a t i n g from 1969. I n Dr. 
S t e p h e n s ' o p i n i o n the f i l m s d emonstrated a p r o g r e s s i o n of 
d e g e n e r a t i v e changes s i n c e the 1969 i n j u r y . 

I n March 1984, w h i l e working on h i s farm, c l a i m a n t 
e x p e r i e n c e d " v e r y bad back p a i n . " The p a i n was i n the same a r e a 
a s on p r i o r o c c a s i o n s , b u t the t i n g l i n g s e n s a t i o n i n h i s r i g h t l e g 
had become a - p a i n r a d i a t i n g down the back of h i s l e g . 

C l a i m a n t s u b s e q u e n t l y r e t u r n e d t o Dr. S t e p h e n s , who 
recommended s u r g e r y . I n August 1984 Dr. Stephens performed a 
laminectomy a t L5, w i t h d e c o m p r e s s i o n of the L5 and L4 n e r v e r o o t s 
b i l a t e r a l l y and f u s i o n a t t h e L5-S1 l e v e l . Dr. S t e p h e n s c o n t i n u e d 
to o p i n e t h a t c l a i m a n t ' s back c o n d i t i o n was d i r e c t l y r e l a t e d t o 
h i s 1969 i n j u r y . I n Dr. S t e p h e n s ' o p i n i o n c l a i m a n t ' s X - r a y s 
documented s t e a d i l y a d v a n c i n g d e g e n e r a t i v e changes s i n c e t h e 1969 
i n j u r y . 

The R e f e r e e found t h a t S A I F , as i n s u r e r on the r i s k a t t he 
time o f t h e most r e c e n t i n j u r y , was r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t back c o n d i t i o n . C i t i n g B o i s e C a s c a d e Corp. v. S t a r b u c k , 
296 Or 238 (1983) and I n d u s t r i a l ' I n d e m n i t y Co. v. K e a r n s , 70 Or 
App 583 ( 1 9 8 4 ) , the R e f e r e e c o n c l u d e d t h a t SAIF had f a i l e d t o 
p r o v e t h a t t h e r e was no c a u s a l c o n n e c t i o n between t h e w o r s e n i n g of 
c l a i m a n t ' s back c o n d i t i o n and h i s 1975 i n j u r y . The R e f e r e e 
r e a s o n e d t h a t t h e o n l y r e a s o n a b l e c o n c l u s i o n from the m e d i c a l 
t e s t i m o n y s u p p o r t e d the e x i s t e n c e of such a c a u s a l c o n n e c t i o n . 

We a g r e e w i t h the R e f e r e e t h a t t h i s c a s e i s governed by the 
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above-mentioned a u t h o r i t y . However, we f i n d t h a t S A I F h a s 
e s t a b l i s h e d t h a t S c o t t W e t z e l , the i n s u r e r on the r i s k a t t h e time 
o f c l a i m a n t ' s 1969 i n j u r y , i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
m e d i c a l t r e a t m e n t . Dr. S t e p h e n s , c l a i m a n t ' s a t t e n d i n g p h y s i c i a n 
s i n c e h i s 1975 i n j u r y a s w e l l a s the t r e a t i n g surgeon, 
c o n s i s t e n t l y s u p p o r t s the c o n c l u s i o n t h a t c l a i m a n t ' s low back 
c o n d i t i o n i s d i r e c t l y r e l a t e d t o h i s 1969 i n j u r y . T h e r e i s no 
e v i d e n c e t o the c o n t r a r y . Dr. S t e p h e n s ' o p i n i o n i s b o t h c o g e n t 
and r e a s o n a b l e . Moreover, i t i s based upon a thorough r e v i e w of 
c l a i m a n t ' s m e d i c a l r e c o r d , which i n c l u d e s X - r a y s d a t i n g from the 
1969 i n j u r y . G i v e n the d i f f i c u l t i e s i n v o l v e d i n a n a l y z i n g t h i s 
complex m e d i c a l q u e s t i o n , a s w e l l a s the p e r s u a s i v e n e s s of the 
t r e a t i n g s u r g e o n ' s o p i n i o n and the d e a r t h of m e d i c a l o p i n i o n s i n 
o p p o s i t i o n t o t h a t o p i n i o n , we c o n c l u d e t h a t S A I F h a s e s t a b l i s h e d 
t h a t S c o t t W e t z e l i s the r e s p o n s i b l e p a r t y . 

Inasmuch a s c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d , t h a t 
p o r t i o n of the R e f e r e e ' s o r d e r which p e r t a i n s t o c l a i m a n t ' s 
r e q u e s t s f o r r e o p e n i n g i s d i s c u s s e d i n the Board's Own Motion 
Order i s s u e d t h i s d a t e . R o b e r t L . Trump, 37 Van N a t t a 
(August 2 3 . 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 15, 1985 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l d a t e d October 24, 1984 i s r e i n s t a t e d and 
u p h e l d . S c o t t W e t z e l S e r v i c e s , I n c . ' s d e n i a l d a t e d October 1, 
1984 i s s e t a s i d e i n s o f a r as i t d e n i e s r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s m e d i c a l t r e a t m e n t f o r h i s c u r r e n t low back c o n d i t i o n . 
S c o t t W e t z e l S e r v i c e s , I n c . s h a l l r e i m b u r s e S A I F f o r i t s c l a i m s 
c o s t s i n c u r r e d t o d a t e . 

CLIFFORD HOWERTON, C l a i m a n t 
Ormsbee & C o r r i g a l l , C l a i m a n t ' s A t t o r n e y s 
Cummins, e t a l . , D e f e n s e A t t o r n e y s 

Own Motion 85-0196M 
A u g u s t 28, 1985 
Own Motion O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t , by and through h i s a t t o r n e y , r e q u e s t e d t h a t t h e 
Board e x e r c i s e i t s own motion a u t h o r i t y and reopen h i s c l a i m f o r 
an a l l e g e d w o r s e n i n g of h i s 1977 i n j u r y - r e l a t e d c o n d i t i o n . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d November 
15, 1978, w i t h an award f o r temporary d i s a b i l i t y o n l y . I n 1979 
c l a i m a n t r e c e i v e d m e d i c a l t r e a t m e n t f o r problems a l l e g e d l y r e l a t e d 
t o h i s o r i g i n a l i n d u s t r i a l i n j u r y . By d e n i a l d a t e d F e b r u a r y 23, 
1984, the s e l f - i n s u r e d employer took the p o s i t i o n t h a t c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s had e x p i r e d and c l a i m a n t , t h e r e f o r e , was not 
e n t i t l e d t o c l a i m r e o p e n i n g p u r s u a n t t o the a g g r a v a t i o n s t a t u t e , 
ORS 656.273; but t h a t m e d i c a l t r e a t m e n t c a u s a l l y r e l a t e d t o 
c l a i m a n t ' s o r i g i n a l i n j u r y would be p a i d . C l a i m a n t t i m e l y 
r e q u e s t e d a h e a r i n g c h a l l e n g i n g the employer's d e n i a l . 

I n a d d i t i o n , c l a i m a n t f i l e d a c l a i m f o r o c c u p a t i o n a l d i s e a s e 
on or about J u l y 27, 1984. T h i s c l a i m was f o r m a l l y d e n i e d on 
September 24, 1984. The d e n i a l was t i m e l y c h a l l e n g e d . 

I n a d i s p u t e d c l a i m s e t t l e m e n t agreement d a t e d March 12, 
1985, the p a r t i e s agreed t h a t c l a i m a n t ' s ongoing back and l e f t l e g 
c o m p l a i n t s were m a t e r i a l l y r e l a t e d t o h i s 1977 i n d u s t r i a l i n j u r y 
and not the r e s u l t of an o c c u p a t i o n a l d i s e a s e . C l a i m a n t a g r e e d 
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t h a t h i s J u l y 1984 o c c u p a t i o n a l d i s e a s e c l a i m would rem a i n i n 
d e n i e d s t a t u s . I t was f u r t h e r agreed t h a t c l a i m a n t and the 
employer would j o i n t l y r e q u e s t t h a t t h e Board e x e r c i s e i t s own 
motion a u t h o r i t y " c o n c e r n i n g c l a i m a n t ' s c u r r e n t c o m p l a i n t s . " 

By a p p l i c a t i o n s u b m i t t e d t o the Board i n A p r i l o f 1985, 
c l a i m a n t r e q u e s t e d t h a t the Board e x e r c i s e i t s own motion 
a u t h o r i t y . C l a i m a n t ' s a p p l i c a t i o n t o the Board was " c o n c u r r e d 
[ i n ] and j o i n t l y r e q u e s t e d by" the employer, a s i n d i c a t e d by the 
s i g n a t u r e of c o u n s e l f o r t h e employer on c l a i m a n t ' s a p p l i c a t i o n . 

A f t e r r e v i e w i n g c l a i m a n t ' s a p p l i c a t i o n and s u p p o r t i n g m e d i c a l 
i n f o r m a t i o n , the Board r e q u e s t e d t h a t the p a r t i e s a t t e m p t t o 
r e s o l v e t h e i s s u e s c o n c e r n i n g c l a i m a n t ' s r e q u e s t f o r own motion 
r e l i e f . See ORS 6 5 6 . 2 7 8 ( 4 ) . C l a i m a n t responded t h a t t h e i s s u e s 
r e m a i n i n g f o r r e s o l u t i o n — t h e a p p r o p r i a t e d a t e of c l a i m 
r e o p e n i n g and the a l l o w a n c e of a r e a s o n a b l e a t t o r n e y ' s f e e — 
c o u l d not be r e s o l v e d by s t i p u l a t i o n . The employer responded t h a t 
i t was not amenable t o v o l u n t a r y r e o p e n i n g , and t h a t i t needed 
"something i n w r i t i n g from the Board a s t o the TTD commencement 
d a t e and t h e amount of a t t o r n e y f e e s c l a i m a n t ' s a t t o r n e y s h o u l d 
[be a l l o w e d ] out of compensation." By Own Motion Order d a t e d June 
10, 1985, we o r d e r e d c l a i m r e o p e n i n g and payment of temporary 
d i s a b i l i t y a s o f F e b r u a r y 5, 1984, s a i d payments t o c o n t i n u e , l e s s 
time worked, u n t i l c l o s u r e p u r s u a n t t o ORS 656.278. I n a d d i t i o n , 
we a l l o w e d c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e p a y a b l e 
out of c l a i m a n t ' s c o m pensation. 

T h e r e a f t e r , t he employer r e q u e s t e d r e c o n s i d e r a t i o n of the 
a b o v e - r e f e r e n c e d Own Motion Order, a r g u i n g f o r t h e f i r s t time t h a t 
c l a i m a n t was not e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s b e c a u s e 
h i s c o n d i t i o n had remained i n a m e d i c a l l y s t a t i o n a r y s t a t u s from 
the time h i s c l a i m was c l o s e d i n 1978 up u n t i l t h e p r e s e n t t i m e . 
T h e r e f o r e , t h e employer o b j e c t e d t o c l a i m r e o p e n i n g f o r payment of 
temporary d i s a b i l i t y . C l a i m a n t responded, c h a l l e n g i n g the 
a u t h o r i t i e s c i t e d by the employer i n s u p p o r t o f i t s p o s i t i o n and 
r e q u e s t f o r r e c o n s i d e r a t i o n . 

We have a g a i n r e v i e w e d the m e d i c a l i n f o r m a t i o n p r o v i d e d by 
c l a i m a n t i n s u p p o r t o f h i s r e q u e s t f o r own motion r e l i e f . We 
b e l i e v e t h a t the e v i d e n c e t e n d s t o s u p p o r t the e mployer's 
a s s e r t i o n t h a t c l a i m a n t ' s c o n d i t i o n does not w a r r a n t . c l a i m 
r e o p e n i n g f o r payment of temporary t o t a l d i s a b i l i t y . , The 
e v i d e n c e does tend t o e s t a b l i s h a c h r o n i c problem^wi-th l i m i t a t i o n s 
of a permanent n a t u r e , which may be a l l e v i a t e d i n the f u t u r e i n 
the e v e n t t h a t e l e c t i v e s u r g e r y i s performed; however, a t t h e 
p r e s e n t time, no c u r a t i v e t r e a t m e n t a p p e a r s to be c o n t e m p l a t e d by 
c l a i m a n t ' s p h y s i c i a n . 

Be t h a t a s i t may, we d e c l i n e t o a l t e r the terms of our 
o r i g i n a l Own Motion Order r e o p e n i n g the c l a i m f o r payment o f 
t emporary t o t a l d i s a b i l i t y , f o r t h e f o l l o w i n g r e a s o n . The 
a b o v e - r e f e r e n c e d d i s p u t e d c l a i m s e t t l e m e n t agreement a n t i c i p a t e d 
t h e p a r t i e s ' j o i n t r e q u e s t f o r own motion r e l i e f . T h i s was 
f o l l o w e d by the p a r t i e s ' j o i n t r e q u e s t f o r own motion r e l i e f . I n 
t h a t j o i n t a p p l i c a t i o n , the p a r t i e s r e q u e s t e d t h a t the Board 
e x e r c i s e i t s d i s c r e t i o n a r y a u t h o r i t y and " a l l o w the c l a i m t o be 
reopened" and c o mpensation p a i d . Thus, we c a n n o t a v o i d the 
c o n c l u s i o n t h a t p a r t of the q u i d p r o quo f o r the d i s p u t e d c l a i m 
s e t t l e m e n t agreement was t h a t the employer would c o n c u r i n 
c l a i m a n t ' s r e q u e s t t h a t h i s c l a i m be reopened p u r s u a n t t o ORS 
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I t was o n l y a f t e r t h e Board a c t e d on the p a r t i e s ' j o i n t 
p e t i t i o n t h a t t h e employer announced i t s p o s i t i o n t h a t c l a i m a n t 
was not e n t i t l e d t o c l a i m r e o p e n i n g f o r payment of temporary 
d i s a b i l i t y b e n e f i t s . The employer c o u l d have a s s e r t e d i t s 
p o s i t i o n i n r e s p o n s e t o our p r e - o r d e r s o l i c i t a t i o n b u t f a i l e d t o 
do s o . Under the c i r c u m s t a n c e s p r e s e n t e d , we d e c l i n e t o a l t e r t h e 
terms of our o r i g i n a l o r d e r . 

C l a i m a n t ' s a t t o r n e y has r e n d e r e d a d d i t i o n a l s e r v i c e s i n 
r e s p o n s e t o the e mployer's r e q u e s t f o r r e c o n s i d e r a t i o n . We f i n d 
t h a t an a d d i t i o n a l a t t o r n e y ' s f e e i s w a r r a n t e d , p a y a b l e out o f 
c l a i m a n t ' s c o m pensation. 

ORDER 

On r e c o n s i d e r a t i o n o f the Own Motion Order d a t e d June 10, 
1985, the Board a d h e r e s t o and r e p u b l i s h e s i t s p r i o r o r d e r , 
s u b j e c t t o the m o d i f i c a t i o n s t a t e d below c o n c e r n i n g c l a i m a n t ' s 
a t t o r n e y ' s f e e . F o r the sake of c l a r i t y , we r e i t e r a t e t h a t t h i s 
c l a i m i s reopened f o r the payment of temporary d i s a b i l i t y a s o f 
F e b r u a r y 5, 1984, s a i d payments t o c o n t i n u e , l e s s time worked, 
u n t i l c l o s u r e p u r s u a n t t o ORS 656.278. I n l i e u of t he a t t o r n e y ' s 
f e e a l l o w e d by our o r i g i n a l o r d e r , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 
25% of the compensation awarded h e r e i n , not t o exceed $950, 
p a y a b l e out of c l a i m a n t ' s compensation and not i n a d d i t i o n t h e r e t o . 

MELVIN L. MARTIN, C l a i m a n t Own Motion 84-0521M 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s A u q u s t 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y I n t e r i m Own Motion O r d e r 

The S A I F C o r p o r a t i o n r e q u e s t e d t h a t the Board e x e r c i s e i t s 
own motion a u t h o r i t y p u r s u a n t t o ORS 656.278. C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . At the time of S A I F ' s r e q u e s t , 
t h e r e was a h e a r i n g r e q u e s t pending i n WCB Case No. 84-12042, t h e 
i s s u e b e i n g the c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 1972 i n j u r y 
and low back s u r g e r y i n 1984. T h e r e f o r e , the Board e n t e r e d an 
o r d e r p o s t p o n i n g a c t i o n on the p e t i t i o n f o r own motion r e l i e f . 

By o r d e r d a t e d June 24, 1985, a R e f e r e e s e t a s i d e S A I F ' s 
d e n i a l on the b a s i s of h i s c o n c l u s i o n t h a t c l a i m a n t ' s m e d i c a l 
s e r v i c e s , i n c l u d i n g s u r g e r y , were r e q u i r e d a s a d i r e c t r e s u l t of 
h i s o r i g i n a l i n d u s t r i a l i n j u r y . C l a i m a n t t h e r e a f t e r r e q u e s t e d 
t h a t t h e Board e x e r c i s e i t s own motion a u t h o r i t y and reopen t h e 
c l a i m f o r payment of temporary t o t a l d i s a b i l i t y . The Board 
c o r r e s p o n d e d w i t h c l a i m a n t and a d v i s e d t h a t , b e c a u s e S A I F had 
r e q u e s t e d Board r e v i e w of the R e f e r e e ' s o r d e r , i t would c o n t i n u e 
t o d e f e r a c t i o n on the p e t i t i o n f o r own motion r e l i e f u n t i l s u c h 
time a s t h e r e was "a f i n a l r e s o l u t i o n " of the m e d i c a l s e r v i c e s 
i s s u e . C l a i m a n t o b j e c t e d and r e q u e s t e d t h a t the Board c o n s i d e r 
t h e p e t i t i o n f o r own motion r e l i e f and o r d e r the payment of 
temporary d i s a b i l i t y b e n e f i t s pending r e v i e w of the R e f e r e e ' s 
o r d e r . 

C l a i m a n t a r g u e s , i n p a r t : 

"The Board's r e f u s a l to e x e r c i s e 
j u r i s d i c t i o n i n t h i s m a t t e r w i l l not o n l y 
encourage, b u t g i v e s s u f f i c i e n t r e a s o n why 
i n s u r a n c e c a r r i e r s s h o u l d c o n t i n u e an 
a p p e a l a l l the way t o the Supreme C o u r t of 
the S t a t e of Oregon t o a v o i d payment of 
time l o s s b e n e f i t s . Such a d e l a y can be 
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w e l l o v e r a y e a r and sometimes two y e a r s . 
We f e e l t h a t t h e i n t e n t of the Workers' 
Compensation Law i s to p r o v i d e b e n e f i t s t o 
w o r k e r s pending a p p e a l . Own Motion 
J u r i s d i c t i o n i s no e x c e p t i o n to t h a t 
g e n e r a l p h i l o s o p h y . " 

C l a i m a n t was i n j u r e d i n 1972 and, t h e r e f o r e , h a s the l i f e t i m e 
r i g h t t o r e c e i v e r e a s o n a b l e and n e c e s s a r y m e d i c a l t r e a t m e n t f o r 
c o n d i t i o n s r e l a t e d t o h i s i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 4 5 ( 1 ) ; s e e 
W i l l i a m A. N e w e l l , 35 Van N a t t a 629 ( 1 9 8 3 ) . B e c a u s e c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d , however, h i s " e n t i t l e m e n t " t o 
t emporary and/or permanent d i s a b i l i t y b e n e f i t s i s a m a t t e r o f 
d i s c r e t i o n a r y r e l i e f . ORS 656.278. 

Where t h e same c a u s a t i o n i s s u e i s d e t e r m i n a t i v e , i n whole o r 
i n p a r t , of c l a i m a n t ' s r e c e i p t of m e d i c a l s e r v i c e s p u r s u a n t t o ORS 
656.245 and temporary/permanent d i s a b i l i t y p u r s u a n t t o ORS 
656.278, we g e n e r a l l y d e f e r c o n s i d e r a t i o n of a p e t i t i o n f o r own 
motion r e l i e f p ending r e s o l u t i o n of the r e l a t e d m e d i c a l s e r v i c e s 
i s s u e ; and, i f t h e r e i s a r e q u e s t f o r r e v i e w of t h e R e f e r e e ' s 
o r d e r d e c i d i n g the m e d i c a l s e r v i c e s i s s u e , we g e n e r a l l y c o n s i d e r 
the p e t i t i o n f o r own motion r e l i e f i n tandem w i t h our r e v i e w o f 
the R e f e r e e 1 s o r d e r p u r s u a n t t o ORS 656.295. On a r a r e o c c a s i o n , 
we have found t h e e v i d e n c e s u f f i c i e n t t o e s t a b l i s h c l a i m a n t ' s 
e n t i t l e m e n t t o m e d i c a l s e r v i c e s , b u t i n s u f f i c i e n t to p e r s u a d e us 
t o e x e r c i s e our d i s c r e t i o n a r y own motion a u t h o r i t y . C h a r l e s 
Sparkman, 36 Van N a t t a 768 ( 1 9 8 4 ) ; M i c h a e l R. F i s c h e r , 35 Van 
N a t t a 2028, 35 Van N a t t a 2040 ( 1 9 8 3 ) . 

C l a i m a n t ' s argument t h a t he i s e n t i t l e d t o c l a i m r e o p e n i n g 
pending r e v i e w of t h e R e f e r e e ' s o r d e r i n t h i s c a s e f a i l s t o 
r e c o g n i z e t h e d i s t i n c t i o n between a c l a i m f o r r e o p e n i n g as a 
m a t t e r o f r i g h t , p u r s u a n t t o the a g g r a v a t i o n s t a t u t e , ORS 656.273, 
and the d i s c r e t i o n a r y remedy of own motion r e l i e f under ORS 
656.278. The l e g i s l a t u r e h a s r e q u i r e d the payment o f time l o s s 
p e n d i n g r e v i e w or a p p e a l of a c l a i m reopened under the a g g r a v a t i o n 
s t a t u t e . ORS 6 5 6 . 3 1 3 ( 1 ) . The l e g i s l a t u r e h a s not, however, made 
th e p r o v i s i o n s of ORS 656.313(1) a p p l i c a b l e to a c l a i m r e o p e n i n g 
under t h e own motion s t a t u t e . I n the absence of bad f a i t h or some 
s i m i l a r e x t r a o r d i n a r y f a c t o r , we a l s o d e c l i n e t o do s o . 

F o r the f o r e g o i n g r e a s o n s , we d e c l i n e t o g r a n t c l a i m a n t ' s 
r e q u e s t f o r own motion r e l i e f a t the p r e s e n t t i m e . A f t e r WCB C a s e 
No. 84-12042 h a s been d o c k e t e d and r e v i e w e d , we w i l l i s s u e our Own 
Motion Order a d d r e s s i n g c l a i m a n t ' s p o s s i b l e e n t i t l e m e n t t o c l a i m 
r e o p e n i n g f o r payment of temporary and/or permanent d i s a b i l i t y 
b e n e f i t s . 

I T I S SO ORDERED. 

HOWARD R. ROE, C l a i m a n t WCB 84-03880 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s A u g u s t 28, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The S A I F C o r p o r a t i o n has r e q u e s t e d t h a t the Board r e c o n s i d e r 
i t s Order on Review i s s u e d J u l y 30, 1985. I n t h a t Order, we 
r e v e r s e d t h a t p o r t i o n of R e f e r e e McCullough's o r d e r t h a t awarded 
c l a i m a n t i n t e r i m compensation d u r i n g a p e r i o d i n which c l a i m a n t 
worked. The R e f e r e e ' s o r d e r was b a s e d on t h e C o u r t of A p p e a l s 
d e c i s i o n i n Bono v. S A I F , 66 Or app 138 ( 1 9 8 3 ) . Our r e v e r s a l was 
b a s e d on t h e Supreme C o u r t ' s subsequent d e c i s i o n i n Bono v. S A I F , 
298 Or 405 ( 1 9 8 4 ) , which o v e r t u r n e d t h e C o u r t of A p p e a l s ' d e c i s i o n 
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and h e l d t h a t i n t e r i m compensation i s not p a y a b l e t o a worker who 
h a s not i n f a c t l e f t work. The R e f e r e e ' s o r d e r a l s o a s s e s s e d 
p e n a l t i e s and a t t o r n e y f e e s a g a i n s t S A I F f o r i t s f a i l u r e t o pay 
the i n t e r i m c ompensation a t i s s u e . We d i d not a d d r e s s t h a t 
p o r t i o n of the R e f e r e e ' s o r d e r i n our Order on Review. 

S A I F now a s k s t h a t we modify our o r d e r t o d e l e t e t h e p e n a l t y 
and f e e , c o n s i s t e n t w i t h our r e v e r s a l on the i s s u e of i n t e r i m 
c o m p e n s a t i o n . I n r e s p o n s e t o S A I F ' s r e q u e s t f o r r e c o n s i d e r a t i o n , 
c l a i m a n t a r g u e s t h a t the C o u r t of A p p e a l s d e c i s i o n i n Bono was t h e 
law i n e f f e c t a t the time of the f a c t s i n v o l v e d i n t h e p r e s e n t 
c a s e , and t h a t i t was, t h e r e f o r e , improper f o r S A I F t o i g n o r e 
e x i s t i n g law by not p a y i n g the i n t e r i m compensation b e n e f i t s a t 
i s s u e . A f t e r c o n s i d e r i n g both p a r t i e s ' arguments, we a g r e e w i t h 
S A I F t h a t we s h o u l d modify our o r d e r t o e l i m i n a t e the p e n a l t y and 
a t t o r n e y f e e awarded by the R e f e r e e . 

I m p l i c i t i n the Supreme C o u r t ' s Bono d e c i s i o n was the h o l d i n g 
t h a t i f i n t e r i m compensation i s not due, p e n a l t i e s and a t t o r n e y 
f e e s cannot be awarded, a b s e n t some o t h e r b a s i s f o r a w a r d i n g 
them. C l a i m a n t does not argue t h a t the Supreme C o u r t ' s Bono 
d e c i s i o n s h o u l d not be g i v e n r e t r o a c t i v e e f f e c t . Indeed, we know 
of no l e g a l p r i n c i p l e t h a t p r o h i b i t s r e t r o a c t i v e a p p l i c a t i o n of 
j u d i c i a l d e c i s i o n s . I n f a c t , we note t h a t the r u l e of Bauman v. 
S A I F , 295 Or 788 ( 1 9 8 3 ) , f o r example, h a s r e c e n t l y been a p p l i e d 
r e t r o a c t i v e l y by the C o u r t of A p p e a l s . Wagoner v. U.S. N a t i o n a l 
Bank, 71 Or App 266 ( 1 9 8 5 ) . 

Now, t h e r e f o r e , h a v i n g g r a n t e d the S A I F C o r p o r a t i o n ' s r e q u e s t 
f o r r e c o n s i d e r a t i o n , and h a v i n g c o n s i d e r e d c l a i m a n t ' s argument i n 
o p p o s i t i o n , we modify our Order on Review d a t e d J u l y 30, 1985 and 
r e v e r s e t h a t p o r t i o n of the R e f e r e e ' s November 7, 1984 O p i n i o n and 
Order t h a t a s s e s s e d a p e n a l t y and a t t o r n e y f e e f o r S A I F ' s f a i l u r e 
t o pay i n t e r i m compensation. We adhere to and r e p u b l i s h the 
remainder of our o r d e r . 

I T I S SO ORDERED. 

RICHARD E. BREWER, C l a i m a n t WCB 83-02699 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 29, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , 
r e v i e w of R e f e r e e Danner's o r d e r which awarded c l a i m a n t permanent 
t o t a l d i s a b i l i t y on r e v i e w of a D e t e r m i n a t i o n Order d a t e d 
March 29, 1983, which awarded c l a i m a n t no permanent d i s a b i l i t y i n 
a d d i t i o n t o p r i o r awards. S A I F contends t h a t c l a i m a n t h a s f a i l e d 
to e s t a b l i s h h i s e n t i t l e m e n t t o an award f o r permanent t o t a l 
d i s a b i l i t y , t h a t c l a i m a n t ' s p r i o r award f o r 192° (60%) u n s c h e d u l e d 
d i s a b i l i t y a d e q u a t e l y compensates him f o r the l o s s of e a r n i n g 
c a p a c i t y a t t r i b u t a b l e to h i s i n d u s t r i a l i n j u r y and t h a t , 
t h e r e f o r e , the D e t e r m i n a t i o n Order s h o u l d be a f f i r m e d . C l a i m a n t 
c o n t e n d s t h a t t h e e f f e c t i v e d a t e of h i s award f o r permanent t o t a l 
d i s a b i l i t y s h o u l d be F e b r u a r y 23, 1983, r a t h e r t h a n March 29, 
1983, a s o r d e r e d by the R e f e r e e . 

On our de novo r e v i e w , we f i n d t h a t c l a i m a n t h a s f a i l e d to 
e s t a b l i s h t h a t he i s e n t i t l e d t o an award f o r permanent t o t a l 
d i s a b i l i t y . T h e r e f o r e , we r e v e r s e . 
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C l a i m a n t was 64 y e a r s of age a t t h e time of h e a r i n g . He 
s u s t a i n e d t h i s i n j u r y t o h i s back i n A p r i l of 1975 w h i l e w orking 
a s a p a i n t e r . He was p a i n t i n g a l o o k o u t i n a s t a t e park when he 
f e l l b ackwards, f a l l i n g a p p r o x i m a t e l y t h r e e or f o u r f e e t onto 
c o n c r e t e . He l a n d e d f l a t on h i s back and s t r u c k the back of h i s 
h ead. He s u f f e r e d a l u m b o s a c r a l s t r a i n and was t r e a t e d 
c o n s e r v a t i v e l y . 

C l a i m a n t had p r e v i o u s l y i n j u r e d h i s back i n November o f 1967 
w h i l e w orking i n C a l i f o r n i a and then i n May of 1969 w h i l e w o r k i n g 
i n Coos Bay, Oregon. He e x p e r i e n c e d low back symptoms f o r 
a p p r o x i m a t e l y one and o n e - h a l f t o two y e a r s a f t e r t h i s 1969 
i n j u r y . He r e t u r n e d t o C a l i f o r n i a and e n r o l l e d i n a v o c a t i o n a l 
r e h a b i l i t a t i o n program s t u d y i n g a g r i c u l t u r a l i n s p e c t i o n . H i s 
program was t e r m i n a t e d , however, due t o l a c k of f i n a n c e s . I n 1971 
c l a i m a n t resumed h i s o c c u p a t i o n as a p a i n t e r . He was symptom f r e e 
u n t i l t h i s 1975 i n j u r y . 

A f t e r two months of c o n s e r v a t i v e c a r e , c o n s i s t i n g of b e d r e s t 
and p a i n m e d i c a t i o n , c l a i m a n t was r e l e a s e d t o work i n l a t e June o f 
1975. A l t h o u g h c l a i m a n t r e t u r n e d t o work, i t was n e c e s s a r y f o r 
him t o l i m i t h i s a c t i v i t i e s . He worked p a r t time, t h r e e t o f o u r 
h o u r s per day, w i t h no l i f t i n g and no s t o o p i n g . He c o n t i n u e d t o 
t a k e h i s p a i n m e d i c a t i o n . I n l a t e J u l y of 1975 c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n c o n s i d e r e d c l a i m a n t ' s c o n d i t i o n s t a t i o n a r y ; 
however, c l a i m a n t stopped working the f o l l o w i n g month. 

I n November of 1975 c l a i m a n t was examined by Dr. M a t t e r i a t 
S A I F ' s r e q u e s t . C l a i m a n t c omplained of back and b i l a t e r a l l e g 
p a i n . I n r e v i e w i n g c l a i m a n t ' s m e d i c a l r e c o r d s , Dr. M a t t e r i noted 
the p r e v i o u s d i a g n o s i s of o s t e o a r t h r i t i s of the lower d o r s a l 
s p i n e . Dr. M a t t e r i d i a g n o s e d c h r o n i c lumbar and d o rsolumbar 
i n s u f f i c i e n c y s e c o n d a r y t o a r t h r i t i c c h a n g e s . He s t a t e d t h a t 
c l a i m a n t ' s j o b demands, which i n c l u d e d c a r r y i n g heavy l a d d e r s and 
s c a f f o l d i n g , were i n c o n s i s t e n t w i t h the degree o f s p i n a l 
d e g e n e r a t i o n i n d i c a t e d by X - r a y . He s t a t e d t h a t c l a i m a n t was 
" s i g n i f i c a n t l y d i s a b l e d w i t h r e g a r d t o h i s s p i n e and t h e l i n e of 
h i s employment a s a p a i n t e r . " He a l s o s t a t e d , however, t h a t 
c l a i m a n t was not, "by any means," unemployable i n an o c c u p a t i o n 
r e q u i r i n g l e s s s i g n i f i c a n t demands. He c o n s i d e r e d c l a i m a n t ' s 
c o n d i t i o n " s t a b l e , " and i n d i c a t e d t h a t , " t h i s s o r t of problem 
u s u a l l y p r o g r e s s e s g r a d u a l l y w i t h time." 

I n A p r i l of 1976 c l a i m a n t was examined by Dr. Mason, m e d i c a l 
examiner f o r t h e D i s a b i l i t y P r e v e n t i o n D i v i s i o n of the Workmen's 
Compensation B o a r d . Dr. Mason d i a g n o s e d a c h r o n i c , low back 
s t r a i n b u t s t a t e d t h a t the degree was d i f f i c u l t t o d e t e r m i n e . H i s 
c l i n i c a l e x a m i n a t i o n d i s c l o s e d no e v i d e n c e o f a h e r n i a t e d d i s c o r 
n e r v e r o o t c o m p r e s s i o n . Dr. Mason b e l i e v e d t h e r e was " d e f i n i t e 
e m o t i o n a l o v e r l a y " on h i s e x a m i n a t i o n , and he commented t h a t , 
" t h i s p e r s o n i s p r o b a b l y a c l a i m s - c o n s c i o u s i n d i v i d u a l . " X - r a y s 
of the c e r v i c a l s p i n e showed e v i d e n c e of d i s c d e g e n e r a t i o n and 
l o c a l i z e d o s t e o a r t h r i t i s a t C5-6-7. X - r a y s of t h e mid and lower 
d o r s a l s p i n e d i s c l o s e d s e v e r e d e g e n e r a t i v e o s t e o a r t h r i t i s . Dr. 
Mason s t a t e d t h a t c l a i m a n t p r o b a b l y d i d not need any t r e a t m e n t 
o t h e r t h a n an e x e r c i s e program. He s t a t e d t h a t a j o b change might 
be a d v i s a b l e . 

Dr. V i z z a r d performed a comprehensive p s y c h o l o g i c a l 
e v a l u a t i o n . C l a i m a n t ' s f u l l s c a l e IQ s c o r e p l a c e d him i n the 5 7 t h 
p e r c e n t i l e f o r p e r s o n s w i t h i n h i s age group. H i s v e r b a l and 
n o n v e r b a l IQ s c o r e s f e l l " s o l i d l y i n t he a v e r a g e r a n g e , " w i t h h i s 
n o n v e r b a l s c o r e b e i n g a t the upper end of a v e r a g e . 
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C l a i m a n t a p p a r e n t l y i n d i c a t e d t o Dr. V i z z a r d t h a t , b e c a u s e o f 
h i s p h y s i c a l c o n d i t i o n , he f e l t he might have a h a r d time 
p e r f o r m i n g f u l l - t i m e employment; however, he was o p t i m i s t i c 
c o n c e r n i n g h i s a b i l i t y to p e r f o r m p a r t - t i m e work. He was v e r y 
g e n e r a l w i t h r e s p e c t t o a l t e r n a t i v e j o b i d e a s , i n d i c a t i n g 
p r e f e r e n c e s f o r working outdoors and b e i n g s e l f - e m p l o y e d . 
C l a i m a n t e x p r e s s e d c o n c e r n about h i s a b i l i t y t o r e t u r n t o work 
g i v e n h i s age, h i s e d u c a t i o n ( f o r m a l e i g h t h g r a d e ) and " t h e 
g e n e r a l employment s i t u a t i o n . " I n a d d i t i o n , c l a i m a n t a d m i t t e d 
f r u s t r a t i o n about h i s i n a b i l i t y t o be a s a c t i v e a s he once was. 
Dr. V i z z a r d s t a t e d : " T h i s h a s r e s u l t e d i n a m i l d d e g r e e o f o v e r 
f o c u s which i s p o s s i b l y m o d e r a t e l y a f f e c t i n g h i s p h y s i c a l 
f u n c t i o n i n g . " 

I n view of c l a i m a n t ' s l a c k of any p a r t i c u l a r a l t e r n a t i v e j o b 
i d e a s , Dr. V i z z a r d f e l t t h a t he s h o u l d r e c e i v e v o c a t i o n a l g u i d a n c e 
c o u n s e l i n g i n o r d e r to i d e n t i f y some g o a l s . He f e l t t h a t 
d e t e r m i n i n g an a r e a f o r c l a i m a n t t o t u r n t o f o r r e t r a i n i n g or 
reemployment would r e d u c e some of h i s f e a r s c o n c e r n i n g h i s a b i l i t y 
t o r e t u r n t o p r o d u c t i v e work and, i n t u r n , r e d u c e some of t h e 
c a u s e s f o r the m i l d o v e r f o c u s i n g on h i s p h y s i c a l symptoms. 

C l a i m a n t was found t o q u a l i f y f o r v o c a t i o n a l r e h a b i l i t a t i o n 
s e r v i c e s ; however, t h e s e s e r v i c e s were t e r m i n a t e d when c l a i m a n t 
f a i l e d t o p a r t i c i p a t e . I t was f e l t t h a t he had " q u e s t i o n a b l e 
m o t i v a t i o n " t o r e t u r n t o l i g h t work. 

C l a i m a n t was reexamined by Dr. M a t t e r i i n J u l y o f 1976. He 
a g a i n d i a g n o s e d c h r o n i c lumbar i n s u f f i c i e n c y and found c l a i m a n t ' s 
c o n d i t i o n s t a b l e . He r e p o r t e d , "He i s s i g n i f i c a n t l y d i s a b l e d b o t h 
by v i r t u e of the f a c t t h a t he does not seem t o be w i l l i n g t o work 
any l i g h t e r job and by the f a c t t h a t he i s i n the c h r o n i c o r 
a t t e n u a t e d s t a t e of h i s d i s e a s e p r o c e s s . " I n terms of t r e a t m e n t , 
Dr. M a t t e r i r e p o r t e d t h a t t h e r e was l i t t l e to o f f e r o t h e r t h a n 
c o n s e r v a t i v e measures. 

The c l a i m was c l o s e d i n December of 1976 w i t h an award f o r 
112° ( 3 5 % ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low 
b a c k . C l a i m a n t c h a l l e n g e d the adequacy of the permanent 
d i s a b i l i t y award. He sought an award f o r permanent t o t a l 
d i s a b i l i t y . A May 31, 1977 R e f e r e e ' s o r d e r d e c l i n e d t o award 
c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y . The R e f e r e e 
q u e s t i o n e d c l a i m a n t ' s m o t i v a t i o n t o be r e t r a i n e d or t o r e t u r n t o 
the g e n e r a l l a b o r market. He i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
award t o 192° f o r 60% of the maximum a l l o w a b l e by law. 

C l a i m a n t r e t u r n e d t o C a l i f o r n i a , where he used h i s permanent 
p a r t i a l d i s a b i l i t y award t o b e g i n h i s own c o n t r a c t i n g b u s i n e s s . 
He r e a c t i v a t e d h i s c o n t r a c t o r ' s l i c e n s e and a d v e r t i s e d f o r work. 
He had two or t h r e e employes, i n c l u d i n g h i s son. I n i t i a l l y t h e 
b u s i n e s s d i d w e l l ; however, c l a i m a n t began t o e x p e r i e n c e 
d i f f i c u l t y w i t h h i s back and, a s a r e s u l t , had problems go i n g t o 
j o b s and s u p e r v i s i n g h i s crew. C l a i m a n t was u n c e r t a i n whether he 
was i n b u s i n e s s d u r i n g 1978 and 1979, or d u r i n g 1979 and 1980; 
however, he b e l i e v e d t h a t he was i n b u s i n e s s f o r a p p r o x i m a t e l y one 
and o n e - h a l f , y e a r s . C l a i m a n t d i d not work t h e r e a f t e r . C l a i m a n t 
t e s t i f i e d t h a t he a p p l i e d f o r "a c o u p l e of j o b s , " b u t t h a t when 
the p o t e n t i a l employers were informed of h i s back c o n d i t i o n , he 
was not h i r e d . 

I n November of 1981 c l a i m a n t saw Dr. Van P e l t , an o r t h o p e d i c 
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p h y s i c i a n i n E u r e k a , C a l i f o r n i a , w i t h c o m p l a i n t s o f " s l i g h t l y more 
[ b a c k ] p a i n . " C l a i m a n t r e p o r t e d t h a t h i s p a i n was made worse by 
any a c t i v i t y a t a l l , and t h a t he was un a b l e t o l i f t , bend, s i t , 
t w i s t , c a r r y or d r i v e f o r any p e r i o d of t i m e . He had no 
" c l e a r - c u t numbness, t i n g l i n g , p a r e s t h e s i a s , p i n s and n e e d l e s , 
weakness or p a r a l y s i s of e i t h e r lower e x t r e m i t y b ut co m p l a i n e d of 
s t i f f n e s s . " Dr. Van P e l t d i a g n o s e d d e g e n e r a t i v e a r t h r i t i c c h anges 
of t h e e n t i r e s p i n e , c h r o n i c l u m b o s a c r a l p a i n , p o s s i b l e c h r o n i c 
p a i n syndrome, and no c l e a r - c u t e v i d e n c e of n e u r o l o g i c i n v o l v e m e n t . 

C l a i m a n t ' s m e d i c a l r e c o r d s were made a v a i l a b l e t o Dir. 
Van P e l t . He noted t h e " s t r o n g s u g g e s t i o n " throughout t h e r e c o r d s 
from o t h e r p h y s i c i a n s who had examined c l a i m a n t t h a t t h e r e was a 
s i g n i f i c a n t e m o t i o n a l component t o c l a i m a n t ' s c o m p l a i n t s . 

C l a i m a n t a p p a r e n t l y informed Dr. Van P e l t t h a t he had 
atte m p t e d t o go back to work " f o r a b r i e f p e r i o d of time i n 1977," 
but, t h a t he was un a b l e t o s u s t a i n any l e v e l of p h y s i c a l a c t i v i t y 
and, t h e r e f o r e , had not worked s i n c e 1977. I n a November 5, 1981 
r e p o r t to S A I F , Dr. Van P e l t s t a t e d : 

" . . . [ I ] t i s o b v i o u s from a p r a g m a t i c 
p o i n t of view t h a t t h i s p a t i e n t h a s not 
worked f o r s i x y e a r s , and he s t a t e s t h a t 
a n y t h i n g he t r i e s t o do makes h i s back 
worse, and t h a t ' n o t h i n g ' r e l i e v e s i t . I t 
i s most improbable, g i v e n t h i s s i t u a t i o n , 
t h a t he w i l l e v e r r e t u r n t o the a c t i v e 
employment a r e n a . " 

I n r e p o r t i n g t h e f i n d i n g s of h i s p h y s i c a l e x a m i n a t i o n , Dr. 
Van P e l t s t a t e d t h a t c l a i m a n t seemed t o be "somewhat a n x i o u s t o 
de m o n s t r a t e how d i s a b l e d he i s " ; and t h a t c l a i m a n t e i t h e r c o u l d 
not or would not pe r f o r m a range of motion of h i s t o r s o i n any 
manner t o c o n v i n c e t h e d o c t o r t h a t "a major e f f o r t " was b e i n g 
made. The motions t h a t were performed, however, were l e s s t h a n 
50% of normal. X - r a y s d i s c l o s e d moderate c a l c i f i c a t i o n of t h e 
abdominal v a s c u l a t u r e , b ut no " c l e a r - c u t aneurysm" c o u l d be 
d e t e c t e d . 

Dr. Van P e l t s t a t e d t h a t c o n s e r v a t i v e t r e a t m e n t was 
a p p r o p r i a t e , t o i n c l u d e a s l i t t l e m e d i c a t i o n as needed, 
r e e v a l u a t i o n f o r p h y s i c a l t h e r a p y and i n i t i a t i o n of an e x e r c i s e 
program, and w e i g h t c o n t r o l . He a l s o f e l t t h a t p s y c h o l o g i c a l 
t e s t i n g w i t h an MMPI was a p p r o p r i a t e . H i s r e p o r t c o n c l u d e d : 

" I n t h e meantime, even though t h e p a t i e n t 
h a s o n l y s t i f f n e s s a s h i s p r i m a r y p h y s i c a l 
f i n d i n g , I don't t h i n k t h e r e i s any j o b we 
a r e g o i n g t o be a b l e t o g e t him t o do. The 
e x t e n s i v e a r t h r i t i s t h a t he h a s i s 
c e r t a i n l y a f a c t o r , and the c a l c i f i c a t i o n 
of t h e a o r t a and common i l i a c s may a l s o be 
a problem. * * * * " 

Dr. Van P e l t s u b s e q u e n t l y c o n f i r m e d t h a t c l a i m a n t ' s c u r r e n t 
low back c o n d i t i o n i s r e l a t e d t o h i s o r i g i n a l 1975 i n j u r y , and 
t h a t c l a i m a n t ' s c o n d i t i o n had g r a d u a l l y worsened. By s t i p u l a t i o n 
d a t e d November 8, 1982, the p a r t i e s agreed t h a t t h e c l a i m would be 
roepened a s of November 5, 1981. 
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C l a i m a n t was s e e n by Dr. Van P e l t i n l a t e F e b r u a r y of 1983 
f o r a c l o s i n g e x a m i n a t i o n . Dr. Van P e l t r e p o r t e d t h a t c l a i m a n t ' s 
o v e r a l l c o n d i t i o n had not changed, s t a t i n g t h a t h i s c o n d i t i o n was 
" b a s i c a l l y permanent and s t a t i o n a r y " a s of the time he saw 
c l a i m a n t i n 1981. He r e p o r t e d t h a t c l a i m a n t c o n t i n u e d " t o 
c o n s i d e r h i m s e l f d i s a b l e d , " and t h a t i t was, " u n r e a s o n a b l e t o 
a n t i c i p a t e t h a t t h e r e [ w o u l d ] be a spontaneous improvement t o t h e 
p o i n t t h a t would p e r m i t him t o r e t u r n t o any t y p e of g a i n f u l 
employment." Dr. Van P e l t c o n c l u d e d t h a t s u b j e c t i v e l y , c l a i m a n t 
was e x p e r i e n c i n g c h r o n i c low back p a i n e x a c e r b a t e d by v i r t u a l l y 
any a c t i v i t y . O b j e c t i v e l y , however, the " f a c t o r s of d i s a b i l i t y " 
were noted t o be few, w i t h " s t i f f n e s s of t he lumbar s p i n e " b e i n g 
the p r i m a r y f i n d i n g . 

The c l a i m was r e c l o s e d by D e t e r m i n a t i o n Order d a t e d March 29, 
1983, which awarded temporary t o t a l d i s a b i l i t y and no a d d i t i o n a l 
award f o r permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s c o n d i t i o n was 
found to be m e d i c a l l y s t a t i o n a r y on F e b r u a r y 23, 1983. S A I F 
t h e r e a f t e r n o t i f i e d c l a i m a n t of an overpayment f o r temporary t o t a l 
d i s a b i l i t y p a i d between the m e d i c a l l y s t a t i o n a r y d a t e and the d a t e 
of c l a i m c l o s u r e . 

At the h e a r i n g , c l a i m a n t d e s c r i b e d h i s l i m i t a t i o n s . Bending, 
t w i s t i n g and c l i m b i n g s t a i r s produce p a i n . He i s o n l y a b l e t o 
walk 50 y a r d s a t a time b e f o r e he b e g i n s t o e x p e r i e n c e p a i n . He 
can o n l y s t a n d f o u r or f i v e minutes and s i t 20 to 30 m i n u t e s . He 
i s a b l e t o d r i v e 25 t o 30 m i l e s b e f o r e he h a s t o g e t out o f t h e 
c a r i n o r d e r t o r e l i e v e h i s back p a i n and l e g numbness. He t a k e s 
p a i n m e d i c a t i o n and V a l i u m . He a l s o t a k e s m e d i c a t i o n f o r a 
c a r d i a c a r r h y t h m i a . 

F o r the 20 y e a r s p r e c e d i n g h i s i n j u r y , c l a i m a n t ' s p r i m a r y 
o c c u p a t i o n was as a p a i n t e r . P r e v i o u s employment e x p e r i e n c e 
i n c l u d e d farm work, heavy equipment o p e r a t i o n , auto mechanics, and 
work a s a l a b o r e r i n the c o n s t r u c t i o n and plumbing i n d u s t r i e s . 
C l a i m a n t t e s t i f i e d t h a t he d i d not b e l i e v e he was c a p a b l e of 
p e r f o r m i n g any of h i s p r e v i o u s o c c u p a t i o n s a s a r e s u l t of h i s 
p h y s i c a l l i m i t a t i o n s . 

The R e f e r e e noted the e v i d e n c e , a s w e l l a s the p r i o r 
R e f e r e e ' s d e t e r m i n a t i o n , s u g g e s t i n g t h a t c l a i m a n t ' s p o s t - i n j u r y 
m o t i v a t i o n t o r e t u r n t o a l i g h t e r form of work was q u e s t i o n a b l e . 
He found t h i s m i t i g a t e d by the e v i d e n c e of c l a i m a n t ' s a ttempt t o 
e s t a b l i s h a c o n t r a c t i n g b u s i n e s s which f a i l e d a s a r e s u l t of h i s 
i n a b i l i t y t o m a i n t a i n the n e c e s s a r y l e v e l of a c t i v i t y . He a l s o 
found t h a t c l a i m a n t "appears t o have a speech impediment," and 
t h a t t h i s would a d v e r s e l y a f f e c t c l a i m a n t ' s a b i l i t y t o o b t a i n 
g a i n f u l employment. I t a p p e a r s a s though the R e f e r e e a l s o took 
c l a i m a n t ' s " h e a r t c o n d i t i o n " i n t o c o n s i d e r a t i o n . He found t h a t 
c l a i m a n t had not sought employment s i n c e the 1977 e x t e n t of 
d i s a b i l i t y h e a r i n g , o t h e r than the a b o r t e d a t t e m p t t o e s t a b l i s h a 
c o n t r a c t i n g b u s i n e s s ; however, he c o n s i d e r e d t h i s f a i l u r e t o seek 
employment excused b a s e d upon h i s c o n c l u s i o n t h a t any s u c h e f f o r t s 
would be f u t i l e . 

S A I F o b j e c t s t o the R e f e r e e ' s " d i a g n o s i s " of a s p e e c h 
impediment w i t h o u t s u p p o r t i n g m e d i c a l e v i d e n c e . The R e f e r e e ' s 
s t a t e m e n t s i n t h i s r e g a r d a r e more i n the n a t u r e of h i s p e r s o n a l 
a s s e s s m e n t of the manner i n which c l a i m a n t p r e s e n t s h i m s e l f , a s 
opposed t o h i s own d i a g n o s i s of a m e d i c a l problem. Such an 
e v a l u a t i o n of c l a i m a n t ' s demeanor i s w i t h i n the p r o v i n c e of the 
f a c t f i n d e r . -1125-



C l a i m a n t ' s h e a r t a i l m e n t a r o s e a f t e r h i s 1975 i n j u r y , not 
b e f o r e . T h e r e f o r e , to t h e e x t e n t t h a t t h i s c o n d i t i o n might 
c o n t r i b u t e t o c l a i m a n t ' s i n a b i l i t y t o r e t u r n t o he a v y work, i t i s 
not p r o p e r l y a p a r t o f t h e permanent t o t a l d i s a b i l i t y c a l c u l u s a s 
a " p r e - e x i s t i n g d i s a b i l i t y . " Emmons v. S A I F , 34 Or App 603 
( 1 9 7 8 ) ; F r a n k Mason, 34 Van N a t t a 568, a f f ' d mem. 60 Or App 786 
( 1 9 8 2 ) . C l a i m a n t does not contend t h a t h i s h e a r t c o n d i t i o n i s 
r e l a t e d t o h i s i n d u s t r i a l i n j u r y ; nor i s t h e r e any e v i d e n c e t o 
s u p p o r t s u c h a c o n c l u s i o n . 

C l a i m a n t ' s m e d i c a l c o n d i t i o n , s t a n d i n g a l o n e , does not 
s u p p o r t an award f o r permanent t o t a l d i s a b i l i t y . A l t h o u g h he h a s 
advanced a r t h r i t i c changes of the lumbar s p i n e , he a l s o h a s 
d e g e n e r a t i v e a r t h r i t i s o f h i s c e r v i c a l and t h o r a c i c s p i n e , a l l o f 
which c a u s e s p a i n . Only the low back p a i n and r e s u l t a n t 
l i m i t a t i o n s a r e r e l e v a n t . T h e r e i s no p e r s u a s i v e m e d i c a l e v i d e n c e 
of n e u r o l o g i c i n v o l v e m e n t , and t he o n l y o b j e c t i v e e v i d e n c e o f 
d i s a b i l i t y , o t h e r t h a n c l a i m a n t ' s X - r a y f i n d i n g s , i s " s t i f f n e s s o f 
the lumbar s p i n e . " 

When we c o n s i d e r t h e r e l e v a n t s o c i a l / v o c a t i o n a l f a c t o r s i n 
c o n j u n c t i o n w i t h t h e ^ e y i d e n c e of p h y s i c a l impairment, we c o n c l u d e 
t h a t ..although c l a i m a n t - o f f e r s a- s i g n i f i c a n t d i s a b i l i t y , he i s not 
s o T s e v e r e l y d i s a b l e d : a s ^ t o be e x c u s e d from t h e seek-work 
r e q u i r e m e n t of ORS 6 5 6 . 2 0 6 ( 3 ) . C l a i m a n t made one a p p a r e n t l y 
s e r i o u s a t t e m p t t o become reemployed a f t e r h i s 1977 h e a r i n g , b u t 
t h i s met w i t h f a i l u r e b e c a u s e the work was too p h y s i c a l l y 
demanding. I n t h e e n s u i n g y e a r s , c l a i m a n t made "a c o u p l e " j o b 
c o n t a c t s of an u n d e f i n e d n a t u r e . S i n c e h i s i n j u r y , c l a i m a n t h a s 
been c a p a b l e of p e r f o r m i n g work which i s l e s s demanding t h a n h i s 
p r e v i o u s o c c u p a t i o n a s a p a i n t e r . C l a i m a n t h a s never e x h i b i t e d 
the m o t i v a t i o n t o o b t a i n employment s u i t a b l e t o h i s p h y s i c a l 
l i m i t a t i o n s . As Dr. Van P e l t r e c e n t l y commented, c l a i m a n t 
c o n t i n u e s t o " c o n s i d e r h i m s e l f d i s a b l e d . " Dr. Van P e l t ' s i n i t i a l 
a s s e s s m e n t was not t h a t c l a i m a n t was i n c a p a b l e of p e r f o r m i n g a 
g a i n f u l and s u i t a b l e o c c u p a t i o n , b ut t h a t b e c a u s e o f c l a i m a n t ' s 
i n a c t i v i t y f o r s i x y e a r s , "from a p r a g m a t i c p o i n t of view," i t was 
u n r e a l i s t i c t o e x p e c t t h a t c l a i m a n t would r e t u r n t o g a i n f u l 
employment. 

A l t h o u g h c l a i m a n t o n l y h a s a fo r m a l e i g h t h g r ade e d u c a t i o n , 
he i s of a t l e a s t a v e r a g e i n t e l l i g e n c e , i f not s l i g h t l y above. He 
h a s had many y e a r s of e x p e r i e n c e i n t h e p a i n t i n g i n d u s t r y , and he 
has a c o n t r a c t o r ' s l i c e n s e . He o b v i o u s l y h a s a good d e a l o f 
knowledge c o n c e r n i n g a u t o mechanics and, t h e r e f o r e , a u t o m o b i l e 
p a r t s . T h e r e i s no d i r e c t e v i d e n c e , f o r example a v o c a t i o n a l 
r e p o r t , t o e s t a b l i s h t h a t c l a i m a n t would be i n c a p a b l e of o b t a i n i n g 
and h o l d i n g g a i n f u l employment u t i l i z i n g the t r a i n i n g and s k i l l s 
he h a s a c q u i r e d by v i r t u e of h i s p a s t employment e x p e r i e n c e . 
C o n s i d e r i n g t h e e v i d e n c e which s t r o n g l y s u g g e s t s a m o t i v a t i o n a l 
d e f i c i t , we r e f u s e t o i n f e r t h a t r e a s o n a b l e e f f o r t s t o o b t a i n 
g a i n f u l and s u i t a b l e employment would be f r u i t l e s s . 

W i th r e g a r d t o the e x t e n t of c l a i m a n t ' s permanent p a r t i a l 
d i s a b i l i t y , we f i n d t h a t t h e E v a l u a t i o n D i v i s i o n p r o p e r l y 
d e t e r m i n e d t h a t c l a i m a n t ' s p r e v i o u s award f o r 192° ( 6 0 % ) 
u n s c h e d u l e d d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y compensates 
him f o r t he l o s s of e a r n i n g c a p a c i t y a t t r i b u t a b l e t o h i s 
i n d u s t r i a l i n j u r y . To b e g i n w i t h , t h e r e h a s been l i t t l e change i n 
c l a i m a n t ' s c o n d i t i o n s i n c e t h e 1977 h e a r i n g which r e s u l t e d i n t h e 
a f o r e m e n t i o n e d award. A l t h o u g h Dr. Van P e l t ' s comments i n 1981 
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and 1982 s u g g e s t a slow, g r a d u a l w o r s e n i n g o f c l a i m a n t ' s back 
c o n d i t i o n , h i s f i n a l comments i n March o f 1983 i n d i c a t e t h a t 
c l a i m a n t ' s c o n d i t i o n was "permanent and s t a t i o n a r y " when he f i r s t 
examined him, and t h a t i n the i n t e r v e n i n g y e a r and a h a l f t h e r e 
was l i t t l e , i f any, change. 

S e c o n d l y , a s i d e from the r e l a t i v e i d e n t i t y o f c l a i m a n t ' s 1977 
back c o n d i t i o n and 1984 back c o n d i t i o n , our de novo r e v i e w o f 
t h i s r e c o r d s a t i s f i e s us t h a t c l a i m a n t ' s i n j u r y - r e l a t e d permanent 
d i s a b i l i t y i s no g r e a t e r t h a n t h a t r e f l e c t e d by h i s 1977 award f o r 
192° ( 6 0 % ) u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 14, 1984, which awarded 
c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y , i s 
r e v e r s e d . The D e t e r m i n a t i o n Order d a t e d March 29, 1983, which 
awarded c l a i m a n t no compensation f o r permanent d i s a b i l i t y i n 
a d d i t i o n t o p r i o r awards, i s a f f i r m e d . C l a i m a n t ' s t o t a l permanent 
p a r t i a l d i s a b i l i t y award t o d a t e i s 192° ( 6 0 % ) u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o the low back. 

MILDRED M. DeROUSSE, C l a i m a n t WCB 84-01184 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 29, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r w h i c h 
d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t f o r f a i l u r e t o p r o s e c u t e h e r 
c l a i m or t o show good c a u s e why she f a i l e d t o p r o s e c u t e h e r 
c l a i m . The i s s u e on r e v i e w i s whether the h e a r i n g r e q u e s t s h o u l d 
have been d i s m i s s e d . 

C l a i m a n t was d i a g n o s e d a s h a v i n g c a r p a l t u n n e l d i s e a s e 
r e l a t e d to h e r work i n J u l y 1982. A f t e r s u r g i c a l c o r r e c t i o n o f 
the c o n d i t i o n , she was r e l e a s e d to r e t u r n to h e r r e g u l a r work i n 
October 1983. A D e t e r m i n a t i o n Order d a t e d December 28, 1983 
c l o s e d the c l a i m w i t h no award of permanent d i s a b i l t y . C l a i m a n t 
r e q u e s t e d a h e a r i n g on the i s s u e s of premature c l o s u r e and 
permanent p a r t i a l d i s a b i l i t y . The f i r s t h e a r i n g was s e t f o r June 
1984. S h o r t l y b e f o r e the h e a r i n g d a t e , c l a i m a n t ' s a t t o r n e y s 
withdrew b e c a u s e t h e y c o u l d not l o c a t e t h e i r c l i e n t and had not 
communicated w i t h h e r f o r s e v e r a l months. The P r e s i d i n g R e f e r e e 
i s s u e d a 30-day Show Cause o r d e r on the d a t e of the o r i g i n a l 
h e a r i n g . On the s i x t i e t h day a f t e r the Show Cause o r d e r i s s u e d , 
the P r e s i d i n g R e f e r e e d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t . T h r e e 
weeks l a t e r , the P r e s i d i n g R e f e r e e v a c a t e d h i s d i s m i s s a l o r d e r 
b a s e d on a l e t t e r from c l a i m a n t ' s new a t t o r n e y and r e f e r r e d t h e 
c a s e t o R e f e r e e Danner. T h r e e weeks a f t e r t h a t , R e f e r e e Danner 
o r d e r e d d i s m i s s a l of c l a i m a n t ' s h e a r i n g r e q u e s t . C l a i m a n t , 
through y e t a n o t h e r l a w y e r , r e q u e s t e d r e v i e w by the Board on 
November 7, 1984. 

We note t h a t none of the d i s m i s s a l s of c l a i m a n t ' s o r i g i n a l 
h e a r i n g r e q u e s t were " w i t h p r e j u d i c e . " C l a i m a n t was g i v e n an 
o p p o r t u n i t y t o show good c a u s e f o r f a i l u r e to p r o s e c u t e h e r f i r s t 
h e a r i n g r e q u e s t and o f f e r e d o n l y t h a t she had moved from one a r e a 
of the s t a t e t o a n o t h e r and t h a t i t was i n c o n v e n i e n t f o r h e r t o 
keep i n c o n t a c t w i t h h e r f i r s t a t t o r n e y . The a d m i n i s t r a t i v e r u l e s 
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p r o v i d e f o r d i s c r e t i o n a r y d i s m i s s a l when i t a p p e a r s t h a t a 
c l a i m a n t h a s abandoned h i s or h e r c l a i m . I n t h i s c a s e , c l a i m a n t 
was o f f e r e d an o p p o r t u n i t y t o show good c a u s e why the c a s e s h o u l d 
not be d i s m i s s e d and o f f e r e d no good c a u s e . We f i n d t h a t 
d i s m i s s a l of the f i r s t h e a r i n g r e q u e s t was a p p r o p r i a t e and a f f i r m 
t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 5, 1984 i s a f f i r m e d . 

RICHARD J . GUERRERO, C l a i m a n t 
Samuel A. H a l l , J r . , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
R o b e r t s , e t a ! . , D e f e n s e A t t o r n e y s 

WCB 84-03856 & 84-04470 
A u g u s t 29, 1985 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
upheld d e n i a l s i s s u e d by the S A I F C o r p o r a t i o n and E B I Companies i n 
b e h a l f of t h e i r r e s p e c t i v e i n s u r e d s , d e n y i n g the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s s k i n c o n d i t i o n , d i a g n o s e d as a l l e r g i c c o n t a c t 
d e r m a t i t i s . The i s s u e s a r e c o m p e n s a b i l i t y and employer 
r e s p o n s i b i l i t y . We f i n d and h o l d t h a t c l a i m a n t ' s c o n d i t i o n i s 
compensable a s an o c c u p a t i o n a l d i s e a s e , ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , and 
t h a t E B I Companies i s r e s p o n s i b l e f o r payment of c l a i m a n t ' s 
c o m p e n s a t i o n . 

C l a i m a n t i s a 3 8 - y e a r - o l d cement mason who h a s worked i n 
c o n s t r u c t i o n and c a r p e n t r y most of h i s working l i f e . H i s f i r s t 
e x p o s u r e t o wet cement o c c u r r e d i n the e a r l y 1960's when he was 
employed a s a l a b o r e r . (Cement i s a powdered p r o d u c t , w h i c h i s 
used t o m a n u f a c t u r e c o n c r e t e , a m i x t u r e of cement, sand, g r a v e l , 
water and o t h e r s u b s t a n c e s . The "cement" and " c o n c r e t e " terms a r e 
used i n t e r c h a n g e a b l y h e r e i n . ) 

C l a i m a n t f i r s t d e v e l o p e d m a n i f e s t a t i o n s of a s k i n c o n d i t i o n 
i n 1972 a f t e r w o rking w i t h wet cement i n Reno, Nevada. He 
d e v e l o p e d a s m a l l r a s h on the c a l f of each l e g , which he t r e a t e d 
h i m s e l f w i t h c a l a m i n e l o t i o n . The r a s h s u b s i d e d a f t e r two o r 
t h r e e weeks. T h e r e a f t e r , c l a i m a n t a v o i d e d cement work and s p e n t 
most of h i s time p e r f o r m i n g o f f i c e c h o r e s . I n 1977 or 1978 he 
a g a i n became i n v o l v e d w i t h wet cement work i n Nevada, and he 
d e v e l o p e d a s i m i l a r r a s h on h i s c a l v e s , a n k l e s and k n e e s . 
C l a i m a n t sought m e d i c a l a t t e n t i o n , and e v e n t u a l l y t h e r a s h 
d i s s i p a t e d . Once a g a i n , c l a i m a n t stopped working w i t h cement f o r 
a w h i l e , and he performed c a r p e n t r y . I n September of 1980 he moved 
to Oregon and worked a s a c a r p e n t e r u n t i l August o f 1981, when he 
was l a i d o f f . C l a i m a n t remained unemployed u n t i l August o f 1982, 
when he was h i r e d by one of the employers h e r e i n , Eugene Sand & 
G r a v e l Company ( h e r e i n a f t e r "Eugene S a n d " ) , a s a cement f i n i s h e r . 
A t t h e time c l a i m a n t began t h i s employment, he had no symptoms of 
any s k i n c o n d i t i o n . Nor d i d he have any s u c h symptoms d u r i n g h i s 
work f o r t h i s e mployer. Eugene Sand was i n s u r e d by S A I F . 

C l a i m a n t worked f o r Eugene Sand d u r i n g two s e p a r a t e p e r i o d s 
of t i m e . The f i r s t time was f o r a p p r o x i m a t e l y one month d u r i n g 
August and September of 1982. He worked a s a c u r b and g u t t e r 
f i n i s h e r and r a r e l y came i n d i r e c t c o n t a c t w i t h cement. A f t e r 
working f o r Eugene Sand f o r a p p r o x i m a t e l y one month, c l a i m a n t was 
l a i d o f f and remained unemployed f o r a l m o s t a y e a r u n t i l he was 
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c a l l e d back t o work f o r t h i s employer. D u r i n g t h i s i n t e r i m , 
c l a i m a n t d i d not e x p e r i e n c e any symptoms of a s k i n c o n d i t i o n . He 
r e t u r n e d t o work i n l a t e August of 1983, worked about one week, 
was o f f a l m o s t a week and then r e t u r n e d to work f o r two and a h a l f 
d a y s . The j o b t h a t c l a i m a n t performed d u r i n g t h i s p e r i o d i n v o l v e d 
s e t t i n g d r a i n s i n an a i r p o r t . C l a i m a n t ' s d u t i e s d i d not r e q u i r e 
him t o come d i r e c t l y i n t o c o n t a c t w i t h the wet cement. N e i t h e r 
d u r i n g t h i s p e r i o d nor t h e r e a f t e r d i d c l a i m a n t e x p e r i e n c e any r a s h 
or o t h e r s i g n of a s k i n c o n d i t i o n . 

I n l a t e September or e a r l y October of 1983, c l a i m a n t went t o 
work f o r the second employer h e r e i n , P a t C r a i n C o n c r e t e 
C o n s t r u c t i o n ( h e r e i n a f t e r "Pat C r a i n " ) . P a t C r a i n was i n s u r e d by 
E B I . C l a i m a n t ' s s k i n was c l e a r and he was e x p e r i e n c i n g no s i g n s 
or symptoms of a s k i n c o n d i t i o n when he commenced t h i s 
employment. He worked a t o t a l of s i x or s e v e n d ays f o r t h i s 
employer over a p e r i o d of one month. He worked on a j o b i n Coos 
Bay one day the f i r s t week, one day the second week, two d ays the 
t h i r d week and two d a y s the f o u r t h week. I m m e d i a t e l y a f t e r 
f i n i s h i n g t h i s Coos Bay j o b , the work crew went t o Roseburg, where 
t h e y worked a t an a i r p l a n e hangar f o r one f u l l day. Both of t h e s e 
j o b s r e q u i r e d c l a i m a n t t o s t a n d i n , s h o v e l and hand f i n i s h wet 
cement. D u r i n g h i s employment f o r P a t C r a i n , c l a i m a n t was i n 
d i r e c t c o n t a c t w i t h wet cement. C l a i m a n t wore rubber b o o t s and 
g l o v e s ; however, the wet cement got i n s i d e t h e b o o t s . I n 
a d d i t i o n , c l a i m a n t ' s c l o t h i n g came i n c o n t a c t w i t h t h e wet cement, 
and the c l o t h i n g became s a t u r a t e d . 

D u r i n g c l a i m a n t ' s employment w i t h P a t C r a i n , he d i d not 
e x p e r i e n c e any s i g n s or symptoms of a s k i n c o n d i t i o n . I t was not 
u n t i l t h r e e or f o u r d ays a f t e r the l a s t day c l a i m a n t worked f o r 
t h i s employer t h a t the s k i n on h i s c a l v e s , a n k l e s and f e e t b r o k e 
o u t . These e r u p t i o n s were worse than what c l a i m a n t had 
e x p e r i e n c e d p r e v i o u s l y i n Nevada. At f i r s t , c l a i m a n t t r i e d to 
t r e a t the problem h i m s e l f w i t h h y d r o c o r t i s o n e cream, wh i c h 
r e l i e v e d the b u r n i n g s e n s a t i o n but d i d not r e l i e v e t h e i t c h i n g . 
B e c a u s e the problem d i d not r e s o l v e , but i n s t e a d worsened, 
c l a i m a n t sought m e d i c a l c a r e . On or about December 3, 1983, 
c l a i m a n t was examined by Dr. C r a i g , who a r r a n g e d a c o n s u l t a t i o n 
w i t h Dr. Moyer. By the time c l a i m a n t saw Dr. Moyer on December 8, 
1983, he had "15 or more 2 t o 3 cm. s p o t s of nummular eczema 
i n v o l v i n g s k i n around the a n k l e s and r u n n i n g up a s h i g h a s h i s 
w a i s t , one of the l a r g e s t [ b e i n g ] on one s i d e of the b u t t o c k s . " 
C l a i m a n t was g i v e n an i n j e c t i o n of Kenalog and s t a r t e d on a 
s t e r o i d cream. 

S A I F r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n by Dr. Olson, a 
d e r m a t o l o g i s t . Dr. O l s o n f i r s t examined c l a i m a n t on J a n u a r y 30, 
1984. He d i a g n o s e d chromate a l l e r g i c c o n t a c t d e r m a t i t i s 
m a n i f e s t e d as nummular eczema, and he p r e s c r i b e d T o p i c o r t cream. 
By the time c l a i m a n t was seen by Dr. Olson, h i s s k i n l e s i o n s were 
l o c a t e d m a i n l y from h i s w a i s t t o h i s f e e t , and t h e r e were a few 
s c a t t e r e d over h i s arms. Dr. O l s o n became c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n . He t r e a t e d c l a i m a n t through t h e s p r i n g and summer of 
1984. 

I n August of 1984 Dr. O l s o n r e f e r r e d c l a i m a n t f o r an 
e v a l u a t i o n a t the Oregon H e a l t h S c i e n c e s U n i v e r s i t y C o n t a c t 
D e r m a t i t i s C l i n i c . I n a r e p o r t d a t e d August 31, 1984, D r s . E b e r t z 
and S t o r r s r e p o r t e d t o Dr. O l s o n t h e i r f i n a l d i a g n o s i s of 
s i g n i f i c a n t chromate a l l e r g i c c o n t a c t d e r m a t i t i s . I n t h e i r 
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o p i n i o n , c l a i m a n t ' s c o n t a c t d e r m a t i t i s was d e f i n i t e l y 
w o r k - r e l a t e d , t h e c a u s a t i v e agent, i n a l l p r o b a b i l i t y , b e i n g 
cement. They noted t h a t c l a i m a n t ' s c o n d i t i o n p r o b a b l y h a s a 
degr e e of permanence, s i n c e chromate a l l e r g y t e n d s t o p e r s i s t i n 
s p i t e of a v o i d a n c e of t h e o f f e n d i n g m a t e r i a l . 

C l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. O l s o n . By t h e time o f 
the h e a r i n g i n December o f 1984, he was s t i l l e x p e r i e n c i n g t h e 
symptoms and e x h i b i t i n g t h e s i g n s of h i s s k i n c o n d i t i o n . 

S h o r t l y b e f o r e t h e h e a r i n g , Dr. S t o r r s ' d e p o s i t i o n was 
t a k e n . Dr. S t o r r s t e s t i f i e d t h a t c l a i m a n t i s a l l e r g i c t o 
p o t a s s i u m d i c h r o m a t e , one of the el e m e n t s used i n wet cement. He 
p r o b a b l y was a l l e r g i c when he was working w i t h cement i n 1972 or 
1973 and had s k i n e r u p t i o n s a t t h a t t i m e . S i n c e t h a t time, t h e r e 
p r o b a b l y h a s been a degree of permanence t o t h e a l l e r g y . The 
n a t u r e of a l l e r g i c c o n t a c t d e r m a t i t i s i s such t h a t i t t a k e s 
between 24 and 72 h o u r s t o d e v e l o p s i g n s of t h e a l l e r g y a f t e r 
b e i n g exposed t o an o f f e n d i n g s u b s t a n c e . C l a i m a n t i s v e r y 
a l l e r g i c t o chromate, and h i s r e c e n t exposure d i d not make him 
"more a l l e r g i c . " 

Chromate a l l e r g y i s u n l i k e most o t h e r t y p e s of a l l e r g i c 
c o n t a c t d e r m a t i t i s . P e o p l e who a r e a l l e r g i c t o chromates v e r y 
o f t e n have d e r m a t i t i s on t h e i r body even when t h e y a r e not around 
any s o u r c e of chromate. Thus, a l m o s t a y e a r a f t e r c l a i m a n t had 
l a s t worked around cement, he s t i l l had a c t i v e d e r m a t i t i s on h i s 
s k i n . 

Dr. S t o r r s c a r e f u l l y d i f f e r e n t i a t e d between t h e term 
"symptom" and t h e term " s i g n . " A symptom i s a s u b j e c t i v e 
c o m p l a i n t . I n t h i s i n s t a n c e , c l a i m a n t ' s symptoms were t h e i t c h i n g 
and b u r n i n g s e n s a t i o n s a s s o c i a t e d w i t h h i s c o n d i t i o n . A s i g n , on 
the o t h e r hand, i s an o b j e c t i v e m a n i f e s t a t i o n of a d i s e a s e 
p r o c e s s . Thus, t h e d e r m a t i t i s i s a s i g n . 

The k i n d of d e r m a t i t i s t h a t c l a i m a n t m a n i f e s t s i s c a l l e d 
nummular, meaning c o i n - s h a p e d , eczema. Dr. S t o r r s e x p l a i n e d t h a t 
once a p e r s o n becomes a l l e r g i c t o chromate, whether i t i s 
i n i t i a l l y d e v e l o p e d on t he p e r s o n ' s hands or l e g s , o t h e r p l a c e s on 
the body b e g i n t o d e v e l o p " p i e c e s of d e r m a t i t i s , " even i n p l a c e s 
t h a t t h e chromate d o e s n ' t t o u c h . The d e r m a t i t i s t h a t c l a i m a n t was 
a f f l i c t e d w i t h when he was examined i n August of 1984 i s something 
t h a t might have happened whether or not he had worked w i t h P a t 
C r a i n . I f Dr. S t o r r s c o u l d be a s s u r e d t h a t c l a i m a n t had 
a b s o l u t e l y no s k i n e r u p t i o n s between the time he l e f t Eugene Sand 
and t h e time he s t a r t e d working f o r P a t C r a i n , i t would be h e r 
o p i n i o n t h a t c l a i m a n t ' s employment w i t h P a t C r a i n p r o b a b l y 
a g g r a v a t e d h i s u n d e r l y i n g a l l e r g y . Dr. S t o r r s was as k e d , "When 
the c o n d i t i o n i n 1983 f l a r e d up or a g g r a v a t e d or became 
e x a c e r b a t e d , d i d t he u n d e r l y i n g c o n d i t i o n a l s o become worse a t 
t h a t t i m e . . . ? " Dr. S t o r r s responded: 

"Now, t h a t i s t h e same q u e s t i o n I have been 
a s k e d b e f o r e so I am going t o t r y on i t 
a g a i n h e r e . The u n d e r l y i n g c o n d i t i o n i s 
one of a l l e r g y t o chromate. He i s a l l e r g i c 
t o chromate even when h i s s k i n i s e n t i r e l y 
c l e a r . When i t d o e s n ' t have any r a s h on i t 
a t a l l , he i s s t i l l a l l e r g i c t o chromate. 
I f he were t o come and s e e me and d i d n ' t 
have any r a s h any p l a c e on h i s whole body 
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and I d i d the k i n d o f p a t c h t e s t t h a t I d i d 
on h i s back, he would s t i l l b r e a k out l i k e 
t h a t . I f you a r e a l l e r g i c t o p o i s o n oak, 
you a r e a l l e r g i c t o p o i s o n oak r i g h t now 
even though you don't have any r a s h on your 
body a t a l l . I f you go and work f o r PP&L 
p u t t i n g up power l i n e s and you walk through 
p o i s o n oak, somewhere between 24 h o u r s and 
72 h o u r s l a t e r , you a r e g o i n g t o b r e a k out 
i n a d e r m a t i t i s p r o b a b l y . By w a l k i n g 
through the p o i s o n oak, you do not make 
y o u r s e l f more a l l e r g i c to p o i s o n oak. You 
s i m p l y put y o u r s e l f i n a s i t u a t i o n where 
you had an o p p o r t u n i t y to m a n i f e s t a s i g n , 
or what you c a l l a symptom, a s i g n of your 
a l l e r g y . So you became — your a l l e r g y , i f 
you w i l l , became a g g r a v a t e d by your 
e x p o s u r e i n the work p l a c e which i s the 
PP&L power l i n e s . " 

L a t e r i n h e r d e p o s i t i o n , Dr. S t o r r s t e s t i f i e d t h a t the f l a r e - u p s 
of d e r m a t i t i s t h a t c l a i m a n t e x p e r i e n c e s a r e b e s t u n d e r s t o o d a s 
b e i n g examples of a g g r a v a t i o n of h i s u n d e r l y i n g a l l e r g y a s s o c i a t e d 
w i t h new e x p o s u r e t o chromate i n c o n c r e t e . 

Dr. S t o r r s e x p l a i n e d t h a t i n r e p o r t i n g t h a t c l a i m a n t ' s 
chromate a l l e r g y i s d e f i n i t e l y w o r k - r e l a t e d , she d i d not mean to 
s p e c i f y a p a r t i c u l a r work e x p o s u r e . She meant t h a t c l a i m a n t 
became a l l e r g i c to chromate i n a work environment, and t h a t the 
work environment where he became chromate s e n s i t i v e o c c u r r e d 
p r o b a b l y between 1972 and 1973, based on c l a i m a n t ' s h i s t o r y . I t 
was p r e d i c t a b l e t h a t , from t h a t p o i n t f o r w a r d , e v e r y time c l a i m a n t 
worked w i t h c o n c r e t e , h i s u n d e r l y i n g permanent a l l e r g y would be 
a g g r a v a t e d . 

Dr. S t o r r s t e s t i f i e d t h a t chromates a r e found w i d e l y i n our 
e n v i r o n m e n t . P o t a s s i u m d i c h r o m a t e i s used t o t a n l e a t h e r from 
which l e a t h e r j a c k e t s and shoes a r e made. N i c k e l - p l a t e d chromates 
a r e used i n c o n s t r u c t i o n . Chrome dyes a r e used i n r u g s , books and 
p a i n t . A l t h o u g h a l e a t h e r shoe, f o r example, h a s some measure of 
chrome i n i t , the degree i s p r o b a b l y not s u f f i c i e n t t o c a u s e an 
a l l e r g i c r e a c t i o n , a t l e a s t i n c l a i m a n t ' s c a s e . 

At the h e a r i n g , a Mr. Niedermeyer t e s t i f i e d on b e h a l f o f 
Eugene Sand. Mr. Niedermeyer i s the s u p e r i n t e n d e n t i n the 
c o n s t r u c t i o n department. He e x p l a i n e d t h a t Eugene Sand i s a 
p r o d u c e r of c o n c r e t e p r o d u c t s , and t h a t cement i s a p r o d u c t i t 
p u r c h a s e s from o t h e r companies, which i s used a s a c o n s t i t u e n t o f 
t h e c o n c r e t e i t s e l f . I n g e n e r a l , c o n c r e t e i s a c o m b i n a t i o n of 
a g g r e g a t e s , or r o c k , water and cement. I n a d d i t i o n , t h e r e a r e a 
" s h e e r u n l i m i t e d v a r i e t y of a d d i t i v e s t h a t a r e on t h e market" t h a t 
may be used i n c o m b i n a t i o n w i t h the b a s i c i n g r e d i e n t s . Eugene 
Sand, however, o n l y u s e s two or t h r e e a d d i t i v e s , and o n l y when 
s p e c i f i c a l l y r e q u e s t e d by a customer. Eugene Sand p u r c h a s e s i t s 
cement from I d e a l B a s i c I n d u s t r i e s i n P o r t l a n d and h a s done so f o r 
20 y e a r s . 

A t e s t c e r t i f i c a t e from I d e a l B a s i c I n d u s t r i e s ' cement 
d i v i s i o n was a d m i t t e d i n t o e v i d e n c e . T h i s document i s a t y p i c a l 
c e r t i f i c a t i o n p r o v i d e d t o g u a r a n t e e t h a t the p r o d u c t conforms t o 
s t a n d a r d s e s t a b l i s h e d by the A m erican S o c i e t y of T e s t i n g M a t e r i a l s 
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(ASTM), a t e s t i n g i n s t i t u t e t h a t e s t a b l i s h e s standards and 
g u i d e l i n e s for the manufacture of various products used i n the 
i n d u s t r y . The document contains the chemical composition of Type 
1 cement. There are no chromates designated on the document. The 
document does not represent an a n a l y s i s of the p a r t i c u l a r cement 
that claimant was exposed to during h i s employment with Eugene 
Sand; however, Mr. Niedermeyer explained that the chemical 
composition of a l l of the cement used by Eugene Sand i s as 
represented on t h i s document. The only v a r i a b l e s are that the 
amount of each element l i s t e d may vary from shipment to shipment. 
A d d i t i v e s are not p a r t of the a n a l y s i s s i n c e they are added by the 
concrete manufacturer. Mr. Niedermeyer t e s t i f i e d t hat, to h i s 
knowledge, Eugene Sand did not use potassium chromate or chromium 
c h l o r i d e as an a d d i t i v e . With reference to the concrete used 
while claimant was working, n e i t h e r potassium dichromate, chromium 
c h l o r i d e nor chromium sulphate were used as a d d i t i v e s . 

Pat C r a i n t e s t i f i e d i n behalf of Pat C r a i n Concrete 
C o n s t r u c t i o n . He t e s t i f i e d that the concrete used on the Roseburg 
job was Type 1 ceiaentj; The only a d d i t i v e that was ordered or 
mixed with the concrete, of which he was awa^ev^was a i r , "which i s 
almost standard. " ̂ .Mrl' *£ra$.n,admit ted, ft^$©'V^Mrthat he was not 
p e r s o n a l l y responsible 1;. forJMixing a d d i t i v e s ' to the cement, which 
was the"..r e spon s i . b i - i i it jjf$>t^-phe" general c o n t r a c t o r who ordered the 
concrete. No one i n h i s employment was r e s p o n s i b l e for adding 
anything to the cement. He thought that the cement was purchased 
from Beaver S t a t e , but i t could have been e i t h e r I d e a l or P o r t l a n d . 

Both employers/insurers contest the compensability of 
claimant's s k i n c o n d i t i o n . The Referee discounted a l l of the 
medical evidence, which assumes exposure to chromates, based upon 
h i s c o n c l u s i o n that the evidence e s t a b l i s h e s that none of the 
cement claimant was exposed to contained any chromates. He drew 
t h i s c o n c l u s i o n on the b a s i s of Mr. Niedermeyer's and Mr. C r a i n ' s 
testimony that the cement used was Type 1, as w e l l as the 
aforementioned document d e t a i l i n g the chemical composition of the 
Type 1 cement used by Eugene Sand. 

Although Mr. Niedermeyer t e s t i f i e d that the cement used by 
Eugene Sand i s t y p i c a l of the cement used industry-wide, that i s 
an i n s u f f i c i e n t b a s i s on which to conclude that the cement or 
concrete to which claimant was exposed during h i s employment for 
Pat C r a i n did not contain any chromates. Mr. C r a i n obviously was 
not informed of the p r e c i s e chemical composition of the cement 
used on the Roseburg job. The general c o n t r a c t o r , not Pat C r a i n , 
was r e s p o n s i b l e for supplying the cement, as w e l l as any a d d i t i v e s 
requested. "Type 1" i s not a r e f e r e n c e to the chemical 
composition of the cement. Rather, i t denotes the coarseness of 
the grind or t e x t u r e of the cement. Thus, for example, Type 1 
cement i s c o a r s e r than Type 3. 

The h i s t o r i c a l f a c t s suggest that when claimant comes i n 
d i r e c t contact with wet cement, he develops the signs and symptoms 
of a l l e r g i c c ontact d e r m a t i t i s . Dr. S t o r r s , an experienced 
p r o f e s s i o n a l i n i n d u s t r i a l s k i n d i s e a s e , has confirmed c l a i m a n t ' s 
chromate a l l e r g y , which i s t y p i c a l l y found i n workers exposed to 
wet and dry cement. T h i s i s corroborated by Dr. Olson's report 
that claimant's c u r r e n t s k i n condition i s d i r e c t l y r e l a t e d to h i s 
recent employment. We b e l i e v e that t h i s evidence i s s u f f i c i e n t to 
s a t i s f y claimant's burden of proving l e g a l causation, i . e . , that 
h i s c o n d i t i o n i s one which "arose out of and i n the scope of 
employment." ORS 656. 8 0 2 ( 1 ) ( a ) . A d i s c u s s i o n of medical 
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C l a i m a n t ' s s k i n c o n d i t i o n p r e e x i s t e d h i s Oregon employment i n 
1982 and 1983. I t was d u r i n g h i s employment i n Nevada t h a t he 
o r i g i n a l l y c o n t r a c t e d h i s a l l e r g i c c o n t a c t d e r m a t i t i s . A c c o r d i n g 
t o Dr. S t o r r s , i t was d u r i n g the 1970's t h a t c l a i m a n t became 
a l l e r g i c . Thus, when c l a i m a n t came to Oregon and became s u b j e c t 
t o Oregon's Workers' Compensation Law, h i s a l l e r g i c c o n t a c t 
d e r m a t i t i s was a p r e e x i s t i n g c o n d i t i o n w i t h i n the meaning of 
d e c i s i o n s such a s W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , and 
more r e c e n t l y , Wheeler v. B o i s e C a s c a d e , 298 Or 425 (-1985). I n 
o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y of c l a i m a n t ' s s k i n c o n d i t i o n 
a s an o c c u p a t i o n a l d i s e a s e under Oregon law, t h e r e f o r e , i t i s 
n e c e s s a r y t h a t the e v i d e n c e e s t a b l i s h t h a t , a s a r e s u l t o f h i s 
Oregon employment, c l a i m a n t ' s p r e e x i s t i n g a l l e r g i c c o n t a c t 
d e r m a t i t i s p a t h o l o g i c a l l y worsened, as opposed t o the mere 
r e c u r r e n c e or e x a c e r b a t i o n of symptoms, Wheeler, s u p r a ; W e l l e r , 
s u p r a , and t h a t c l a i m a n t ' s Oregon work exposure was the major 
c o n t r i b u t i n g c a u s e of t h i s worsened c o n d i t i o n , D e t h l e f s v. H y s t e r 
Co., 295 Or 298, 310 ( 1 9 8 3 ) ; S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . 

A n a l y z i n g the e v i d e n c e i n the framework of t h e s e l e g a l 
s t a n d a r d s , we a r e p e r s u a d e d t h a t c l a i m a n t ' s Oregon work a c t i v i t y 
c a u s e d a w o r s e n i n g of h i s p r e e x i s t i n g , u n d e r l y i n g a l l e r g i c c o n t a c t 
d e r m a t i t i s , a s opposed t o c a u s i n g m e r e l y the r e c u r r e n c e of 
symptoms. Dr. S t o r r s ' d e p o s i t i o n i s p e r s u a s i v e i n t h i s r e g a r d . 
She t e s t i f i e d t h a t c l a i m a n t became a l l e r g i c i n 1972 or 1973, and 
t h a t h i s r e c e n t e xposure d i d not make him "more a l l e r g i c . " 
However, she a l s o t e s t i f i e d t h a t the new e xposure t o wet cement 
a g g r a v a t e d c l a i m a n t ' s u n d e r l y i n g a l l e r g y , t h e r e b y p r o d u c i n g 
m a n i f e s t a t i o n s of the d i s e a s e , i . e . , d e r m a t i t i s . T h i s e v i d e n c e 
s a t i s f i e s t h e W e l l e r / W h e e l e r c r i t e r i a . U n l i k e Wheeler and S A I F v. 
B a e r , 60 Or App 133 ( 1 9 8 2 ) , both of which were c l a i m s f o r s k i n 
d i s e a s e , t h e r e c o r d of t h i s c a s e e s t a b l i s h e s by a preponderance of 
the e v i d e n c e t h a t c l a i m a n t s u f f e r e d a w o r s e n i n g of h i s u n d e r l y i n g 
c o n d i t i o n , a s opposed to m e r e l y i n c r e a s e d symptoms, as a r e s u l t of 
h i s Oregon work a c t i v i t y . 

The e v i d e n c e i s l i k e w i s e p e r s u a s i v e t h a t c l a i m a n t ' s work 
a c t i v i t y i n Oregon was the major c a u s e of t h i s worsened 
c o n d i t i o n . A l t h o u g h chromates a r e u b i q u i t o u s a c c o r d i n g t o Dr. 
S t o r r s , t h e r e i s no e v i d e n c e s u g g e s t i n g t h a t c l a i m a n t came i n t o 
c o n t a c t w i t h c o n c e n t r a t i o n s of chromate o f f t h e j o b which might be 
s u f f i c i e n t t o c a u s e or worsen h i s s k i n c o n d i t i o n . G i v e n t h e 
a b s e n c e of s i g n s or symptoms of the s k i n c o n d i t i o n p r e c e d i n g 
c l a i m a n t ' s employment w i t h P a t C r a i n , Dr. S t o r r s was s a t i s f i e d 
t h a t , more l i k e l y t h a n not, t h i s employment exposure c a u s e d 
c l a i m a n t ' s s k i n c o n d i t i o n to worsen. So a r e we. 

H a ving e s t a b l i s h e d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was 
worsened, and t h a t h i s Oregon work a c t i v i t y was the major 
c o n t r i b u t i n g c a u s e of t h i s w orsening, the r e m a i n i n g q u e s t i o n i s 
which o f the two employers i s r e s p o n s i b l e . 

C l a i m a n t c i t e s B o i s e Cascade Corp. v. S t a r b u c k , 296 Or 238 
( 1 9 8 4 ) , a s a u t h o r i t y f o r the c o n c l u s i o n t h a t P a t C r a i n i s l i a b l e 
f o r payment of c o m pensation. I n S t a r b u c k the c o u r t d i s c u s s e d 
v a r i o u s a p p l i c a t i o n s of the l a s t i n j u r i o u s e x posure r u l e , i n b o t h 
the i n j u r y and o c c u p a t i o n a l d i s e a s e c o n t e x t s . The o p i n i o n s t a t e s 
i n p a r t : 

" I n an o c c u p a t i o n a l d i s e a s e c o n t e x t , i f a 
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w o r k e r ' s d i s a b i l i t y r e s u l t s from e x p o s u r e 
t o p o t e n t i a l l y c a u s a l c o n d i t i o n s i n 
m u l t i p l e employments and the o n s e t o f t h e 
d i s a b i l i t y i s d u r i n g a l a t e r employment or 
t h e r e a f t e r , t h e l a s t employment p r o v i d i n g 
s u c h c o n d i t i o n s i s deemed proved t o have 
c a u s e d t h e d i s e a s e even though the c l a i m a n t 
h a s not proved t h a t t h e c o n d i t i o n s of the 
l a s t employment were the a c t u a l c a u s e o f 
t h e d i s e a s e and even though a p r e v i o u s 
employment a l s o p o s s i b l y c a u s e d t h e 
d i s e a s e . * * * " 296 Or a t 243 ( c i t a t i o n s 
o m i t t e d ) •. 

U t i l i z i n g t h e l a s t i n j u r i o u s e xposure r u l e t o a s s i g n 
l i a b i l i t y i n t h i s c a s e r e s u l t s i n t he c o n c l u s i o n t h a t P a t C r a i n i s 
the r e s p o n s i b l e employer b e c a u s e t h a t i s c l a i m a n t ' s l a s t employer 
where c o n d i t i o n s e x i s t e d which c o u l d have c a u s e d h i s s k i n 
c o n d i t i o n . Fossum v. S A I F , 293 Or 252 ( 1 9 8 2 ) ; FMC Corp. v. 
L i b e r t y Mutual I n s . Co., 70 Or App 370 ( 1 9 8 4 ) , c l a r i f i e d on 
r e c o n s i d e r a t i o n 73 Or App 223 ( 1 9 8 5 ) ; S y l v i a A. Weaver, 37 Van 
N a t t a 656 ( 1 9 8 5 ) ; s e e a l s o B r a c k e v. B a z a ' r , 293 Or 239 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 10, 1985 i s r e v e r s e d i n 
p a r t . T h a t p o r t i o n of the o r d e r which upheld E B I Companies' 
d e n i a l d a t e d A p r i l 12, 1984 i s r e v e r s e d . T h a t d e n i a l i s s e t 
a s i d e , and t h i s c l a i m i s remanded t o E B I Companies, a s t h e i n s u r e r 
f o r P a t C r a i n C o n c r e t e C o n s t r u c t i o n , f o r a c c e p t a n c e and p r o c e s s i n g 
i n a c c o r d a n c e w i t h lav/. The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $1500 f o r s e r v i c e s a t 
h e a r i n g and $550 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by E B I 
Companies, f o r p r e v a i l i n g on t h i s d e n i e d c l a i m . 

K A T I E C. HOLMES, C l a i m a n t WCB 8 4 - 0 8 1 5 2 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s A u g u s t 2 9 , 1 9 8 5 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Daron's o r d e r w h i c h 
d e n i e d c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and a t t o r n e y ' s f e e s f o r 
the S A I F C o r p o r a t i o n ' s u n r e a s o n a b l e d e l a y i n f o r w a r d i n g r e q u e s t e d 
m e d i c a l r e p o r t s p e r t a i n i n g t o a c l a i m i n the absence of d e l a y or 
r e f u s a l t o pay c o mpensation t o claimant.- The i s s u e on r e v i e w i s 
p e n a l t i e s and a t t o r n e y ' s f e e s . 

The c a s e was s u b m i t t e d t o the R e f e r e e on s t i p u l a t e d f a c t s . 

" C l a i m a n t ' s a t t o r n e y f i l e d demand f o r 
c l a i m s i n f o r m a t i o n w i t h S A I F by l e t t e r s of 
May 7 and June 4, 1984. S A I F d i d not send 
any of the r e q u e s t e d documentary 
i n f o r m a t i o n t o c l a i m a n t ' s a t t o r n e y u n t i l 
August 15, 1984. S A I F h a s no r e a s o n a b l e 
e x p l a n a t i o n f o r the d e l a y . C l a i m a n t 
c o ncedes S A I F h a s not r e f u s e d , r e s i s t e d or 
d e l a y e d payment of any compensation; 
t h e r e f o r e , no compensation was due c l a i m a n t 
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a t t h e time of the demand or the r e q u e s t 
f o r h e a r i n g s u b m i t t i n g the m a t t e r a t i s s u e . " 

The R e f e r e e r e l i e d on and quoted from an O p i n i o n and Order o f 
a n o t h e r R e f e r e e i n a s i m i l a r c a s e w i t h e x a c t l y the same i s s u e 
between the same i n s u r a n c e company and the same f i r m of a t t o r n e y s . 

S A I F r e l i e s on E B I Companies v. Thomas, 66 Or App 105 ( 1 9 8 3 ) , 
f o r t h e p r o p o s i t i o n t h a t no p e n a l t y can be imposed f o r 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g under ORS 656.262(10) b e c a u s e t h e r e 
a r e no "amounts then due" upon which to b a s e a p e n a l t y , w h i c h i s 
e x p r e s s e d as a p e r c e n t a g e of the compensation due c l a i m a n t . 

C l a i m a n t a r g u e s t h a t the Supreme C o u r t approved the p e n a l t y 
and a t t o r n e y ' s f e e p r o v i s i o n s of then OAR 436-83-460, now OAR 
438-07-015, and a f f i r m e d the a s s e s s m e n t of p e n a l t i e s and a t t o r n e y 
f e e s f o r u n r e a s o n a b l e c l a i m s h a n d l i n g under then ORS 6 5 6 . 2 6 2 ( 8 ) , 
now ORS 6 5 6 . 2 6 2 ( 1 0 ) . Morgan v. Stimson Lumber Co., 288 Or 595, 
mod. 289 Or 93 ( 1 9 8 0 ) . As the c o u r t s a i d : 

"The Board does not say, i n the c h a l l e n g e d 
s e n t e n c e , t h a t e v e r y f a i l u r e or d e l a y t o 
f u r n i s h the r e q u e s t e d documents t o the 
c l a i m a n t a u t o m a t i c a l l y e n t i t l e s t h e 
c l a i m a n t t o the e x t r a compensaton and 
a t t o r n e y f e e s p r o v i d e d by t h e s t a t u t e . On 
the o t h e r hand, when the Board b e l i e v e s 
t h i s p r o c e d u r e t o be n e c e s s a r y f o r t h e 
e x p e d i t i o u s d e t e r m i n a t i o n of c l a i m s , i t 
need not l e t an employer d i s r e g a r d the 
r e q u i r e m e n t and w a i t to l i t i g a t e whether or 
not i t a c t u a l l y c a u s e d a d e l a y . The Board's 
r u l e g i v e s n o t i c e t h a t noncompliance 'may 
be c o n s i d e r e d u n r e a s o n a b l e d e l a y ' under the 
s t a t u t e . The r u l e i s c o n s i s t e n t w i t h the 
purpose of the s t a t u t e , which i s t o s e c u r e 
promptness i n c l a i m s d i s p o s i t i o n , not t o 
i n v i t e the p a r t i e s to s p e c u l a t e on s u c h 
a f t e r - t h e - e v e n t l i t i g a t i o n about the a c t u a l 
consequences of noncompliance i n the 
p a r t i c u l a r c a s e . " 288 Or a t 604. 

C l a i m a n t a l s o r e l i e s on S t e l l a P h i l l i p s , 35 Van N a t t a 1276 
( 1 9 8 3 ) , a f f ' d mem. 69 Or App 327 ( 1 9 8 4 ) . I n P h i l l i p s , t h e Board 
f i r s t a f f i r m e d the R e f e r e e ' s f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n was 
not compensable, then a d d r e s s e d the i s s u e of p e n a l t i e s and 
a t t o r n e y f e e s f o r d e l a y i n p r o v i d i n g c l a i m s documents. The Board 
quoted from Morgan, s u p r a , and then found t h a t i t had i m p l i e d 
a u t h o r i t y t o c r e a t e a remedy and awarded a $300 p e n a l t y and a $300 
a t t o r n e y f e e f o r u n r e a s o n a b l e d e l a y i n complying w i t h the Board's 
p r o c e d u r a l r u l e . C l a i m a n t a p p e a l e d on the i s s u e o f the 
c o m p e n s a b i l i t y of the c l a i m ; the i n s u r e r d i d not a p p e a l the 
p e n a l t y and a t t o r n e y f e e . The C o u r t of A p p e a l s a f f i r m e d the 
B o a r d ' s o r d e r w i t h o u t o p i n i o n . 

F i n a l l y , c l a i m a n t a l s o r e l i e s on A r n o l d C. B l o n d e l l , 36 Van 
N a t t a 818 ( 1 9 8 4 ) , i n which we s t a t e d t h a t we would have awarded a 
p e n a l t y f o r l a t e p r o d u c t i o n of documents but t h a t the maximum 
p e n a l t y had a l r e a d y been awarded, and we awarded a 
p e n a l t y - a s s o c i a t e d a t t o r n e y f e e . B l o n d e l l was not a p p e a l e d . 
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C l a i m a n t a r g u e s t h a t t h e Supreme C o u r t ' s mandate i n Bono v. 
S A I F , 298 Or 405 ( 1 9 8 4 ) , p r o v i d e s f u r t h e r i n d i c a t i o n t h a t t h e 
c o u r t t h i n k s t h a t p e n a l t i e s c a n be a s s e s s e d i n the a b s e n c e o f a 
r i g h t t o c o m p e n s a t i o n . 

We have r e c e n t l y c o n s i d e r e d the q u e s t i o n s s u r r o u n d i n g t h e 
i s s u e o f p e n a l t i e s and a t t o r n e y ' s f e e s i n two c a s e s on remand from 
the C o u r t of A p p e a l s : H a r o l d A. L e s t e r , 37 Van N a t t a 745 ( 1 9 8 5 ) ; 
and Anthony A. Bono, 37 Van N a t t a 956 ( 1 9 8 5 ) . We have c o n c l u d e d 
t h a t p e n a l t i e s f o r u n r e a s o n a b l e d e l a y or r e s i s t a n c e t o 
c o m p e n s a t i o n can o n l y be imposed when t h e r e i s e i t h e r a r e f u s a l t o 
pay or a d e l a y of c o m p e n s a t i o n t o which c l a i m a n t i s e n t i t l e d . I f 
t h e r e h a s been no d e l a y of compensation, the n t h e r e i s no amount 
"th e n due" upon whic h t o b a s e a p e n a l t y . I n Mary J . Spontak, 37 
Van N a t t a 230 ( 1 9 8 5 ) , we r e v e r s e d t h a t p o r t i o n of a R e f e r e e ' s 
o r d e r which awarded p e n a l t i e s and a t t o r n e y f e e s f o r d e l a y i n 
p r o d u c t i o n of c l a i m s documents i n the absence o f d e l a y or r e f u s a l 
t o pay c o m p e n s a t i o n i n the c o n t e x t of a r e s p o n s i b i l i t y c a s e . 

We now o v e r r u l e S t e l l a P h i l l i p s and e x t e n d the f i n d i n g i n 
Spontak t o i n c l u d e c a s e s s u c h a s t h i s where c o m p e n s a b i l i t y may 
h ave been a t i s s u e and f i n d t h a t c l a i m a n t i s not e n t i t l e d t o 
p e n a l t i e s or a t t o r n e y ' s f e e s s i m p l y on a showing t h a t t h e i n s u r e r 
or employer h a s d e l a y e d p r o d u c t i o n of r e l e v a n t c l a i m s documents on 
demand. We r e c o g n i z e t h a t t h i s i n t e r p r e t a t i o n o f the r u l e and 
s t a t u t e mean t h e r e a r e no t e e t h i n the d i s c o v e r y r u l e s a s t h e y 
a p p l y t o i n s u r e r s and employers so l o n g a s c l a i m a n t i s b e i n g p a i d 
a l l c o m p e n s a t i o n due f o r d i s a b i l i t y and m e d i c a l s e r v i c e s . We 
t h i n k t h a t i s the l e g i s l a t u r e ' s purpose a s embodied i n t h e 
s t a t u t e . We l e a v e f o r a n o t h e r day q u e s t i o n s r e g a r d i n g p e n a l t i e s 
and a t t o r n e y f e e s i n o t h e r c o n t e x t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 15, 1985 i s a f f i r m e d . 

RONALD L . J A M E S , C l a i m a n t 
E r n e s t W. K i s s l i n g , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
N a n c y J . M e s e r o w , D e f e n s e A t t o r n e y 

WCB 8 3 - 1 0 6 0 2 & 8 4 - 1 1 6 6 7 
A u g u s t 2 9 , 1 9 8 5 
O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

Wausau I n s u r a n c e Company r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e Tuhy's o r d e r which s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s low back c o n d i t i o n due t o a new i n j u r y and 
recommended to the Board t h a t i t deny r e o p e n i n g f o r c l a i m a n t ' s own 
motion a g a i n s t the S A I F C o r p o r a t i o n . Wausau a d d i t i o n a l l y r e q u e s t s 
remand t o reopen the r e c o r d t o c o n s i d e r newly c r e a t e d e v i d e n c e 
t h a t r e s u l t e d from d i a g n o s t i c t e s t i n g s u bsequent t o the h e a r i n g . 
The i s s u e s on r e v i e w a r e r e s p o n s i b i l i t y and whether t h e r e c o r d 
s h o u l d be reopened t o c o n s i d e r newly c r e a t e d e v i d e n c e . 

On the i s s u e of the remand, Wausau o f f e r s t h e J a n u a r y 29 and 
F e b r u a r y 1, 1985 p r o g r e s s n o t e s of Dr. K e l l e y , one of c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n s , w h i c h r e p o r t f i n d i n g s on e l e c t r o m y o g r a p h i c 
e x a m i n a t i o n of c l a i m a n t ' s l e f t l e g . Dr. K e l l e y ' s r e p o r t s may tend 
to show t h a t c l a i m a n t ' s problems a r e due to a g g r a v a t i o n of 
c l a i m a n t ' s i n j u r y s u f f e r e d w h i l e working f o r S A I F ' s i n s u r e d , 
r a t h e r t h a n a new i n j u r y s u f f e r e d w h i l e working f o r Wausau's 
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i n s u r e d . By the time of h e a r i n g , Dr. K e l l e y had r e q u e s t e d 
a u t h o r i z a t i o n from Wausau a t l e a s t f i v e t i m e s over a p e r i o d o f 
e i g h t months t o p e r f orm the EMG w i t h o u t r e c e i v i n g a r e p l y from 
Wausau, a c c o r d i n g t o the r e c o r d . At the time of the h e a r i n g , t h e 
o p i n i o n s of a t r e a t i n g d o c t o r and of the independent e x a m i n e r s a t 
O r t h o p a e d i c C o n s u l t a n t s were t h a t c l a i m a n t had s u f f e r e d a new 
i n j u r y , f o r which Wausau was r e s p o n s i b l e . Wausau a r g u e s t h a t i t 
was i m p o s s i b l e to g e t the EMG r e p o r t b e f o r e h e a r i n g . We f i n d t h a t 
i t was p o s s i b l e t o g e t the n e c e s s a r y d i a g n o s t i c t e s t performed 
b e f o r e the d a t e of the h e a r i n g . 

Wausau a l s o a r g u e s t h a t i t would have had t o d e t e r m i n e t h a t 
the u n d e r l y i n g c l a i m was compensable b e f o r e i t c o u l d pay f o r t h e 
d i a g n o s t i c t e s t , and t h a t t h a t " a c c e p t a n c e " would have p r e c l u d e d 
i t from the n d e n y i n g c o m p e n s a b i l i t y r e g a r d l e s s of t h e r e s u l t o f 
t he e x a m i n a t i o n under the r a t i o n a l e of Bauman v. S A I F , 295 Or 788 
( 1 9 8 3 ) . P a y i n g f o r d i a g n o s t i c t e s t i n g pending a c c e p t a n c e o r 
d e n i a l of a c l a i m does not c o n s t i t u t e a c c e p t a n c e of a c l a i m . 
F a ught v. S A I F , 70 Or App 388 ( 1 9 8 4 ) ; ORS 6 5 6 . 2 6 2 ( 9 ) . Nor does 
p a y i n g f o r independent m e d i c a l e x a m i n a t i o n s and d i a g n o s t i c t e s t i n g 
a f t e r i s s u i n g a f o r m a l d e n i a l c o n s t i t u t e a c c e p t a n c e of a c l a i m . 
I t was c l e a r a t the time Dr. K e l l e y r e q u e s t e d a u t h o r i z a t i o n t o 
p e r f o rm the EMG t h a t t h e r e was no q u e s t i o n of c o m p e n s a b i l i t y of 
c l a i m a n t ' s c o n d i t i o n ; however, no o r d e r c o u l d be e n t e r e d under ORS 
656.307 b e c a u s e the a g g r a v a t i o n c l a i m a g a i n s t S A I F was s u b j e c t t o 
own motion j u r i s d i c t i o n . As the R e f e r e e noted, i t i s u n f o r t u n a t e 
t h a t c l a i m a n t s u f f e r e d as a r e s u l t of ORS 6 5 6 . 3 0 7 ( 2 ) , but t h a t 
a p p e a r s t o be the l e g i s l a t u r e ' s e x p r e s s i n t e n t i n a d o p t i n g the 
s e c t i o n . However, i t was Wausau's gamble bas e d on a m i s r e a d i n g of 
the s t a t u t e d e t a i l i n g r e s p o n s i b i l i t y f o r p r o c e s s i n g c l a i m s t h a t 
l e d t o the n e c e s s i t y f o r the h e a r i n g . I t i s t r u e t h a t Wausau was 
not o b l i g a t e d t o pay f o r m e d i c a l s e r v i c e s , p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 6 ) , but a r e a s o n a b l e c o n s i d e r a t i o n of the r i s k i n v o l v e d 
s h o u l d have prompted the i n s u r e r to r e q u e s t an independent m e d i c a l 
e x a m i n a t i o n , such as the e x a m i n a t i o n by O r t h o p a e d i c C o n s u l t a n t s 
o b t a i n e d by S A I F , which c o u l d have i n c l u d e d the EMG and s u g g e s t e d 
CT s c a n t h a t might have s e t t l e d t h e q u e s t i o n m e d i c a l l y w i t h o u t t h e 
n e c e s s i t y of a h e a r i n g . 

Wausau r e f e r s us to M u f f e t t v. S A I F , 58 Or App 684 ( 1 9 8 2 ) , 
and Egge v. N u - S t e e l , 57 Or App 327 ( 1 9 8 2 ) , f o r the p r o p o s i t i o n 
t h a t i t i s improper f o r the Board to r e f u s e remand when subsequent 
e v i d e n c e r e v e a l s the c a u s e of c l a i m a n t ' s symptoms which c a u s e had 
not been d e t e r m i n e d by the time of h e a r i n g . I n t h i s c a s e , the 
r e a s o n why the c a u s e had not been determined was the p r e - h e a r i n g 
o b s t i n a c y of the i n s u r e r who l o s t the c a s e a t h e a r i n g . I t a p p e a r s 
from the r e c o r d t h a t Wausau d e c i d e d t o do n o t h i n g t o d e v e l o p t h e 
r e c o r d on the i s s u e of c a u s a t i o n u n t i l a f t e r i t l o s t t h e c a s e . As 
S A I F ' s b r i e f s t a t e s : "The i n s u r e r can e s t a b l i s h and m a i n t a i n a 
d e n i a l , w h i l e r e q u e s t i n g t h a t c e r t a i n d i a g n o s t i c t e s t s be 
performed i n p r e p a r a t i o n f o r h e a r i n g . " Even more p e r s u a s i v e l y , 
S A I F a r g u e s , "There would be l i t t l e r e a s o n f o r h o l d i n g h e a r i n g s i f 
p a r t i e s a r e a l l o w e d t o r e t u r n a g a i n and a g a i n each time t h e y 
happen t o f i n d or produce s u p p o r t i v e e v i d e n c e t h a t c o u l d have been 
o b t a i n e d w i t h due d i l i g e n c e b e f o r e the o r i g i n a l h e a r i n g . " 

We a g r e e w i t h S A I F and c l a i m a n t t h a t Wausau h a s f a i l e d t o 
show t h a t the p r o f f e r e d e v i d e n c e was not a v a i l a b l e i n the e x e r c i s e 
of due d i l i g e n c e b e f o r e the o r i g i n a l h e a r i n g . T h e r e f o r e , we deny 
Wausau's r e q u e s t t o remand the c a s e t o the R e f e r e e t o reopen t h e 



On de novo r e v i e w of t h e r e c o r d a s i t was d e v e l o p e d b e f o r e 
t h e R e f e r e e , t h e Board a f f i r m s and adopts the o r d e r of t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 23, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by Wausau I n s u r a n c e Company. 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Gemmell's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l of a g g r a v a t i o n of c l a i m a n t ' s low back i n j u r y 
and awarded a $2,000 a t t o r n e y f e e . The i s s u e s on r e v i e w a r e 
a g g r a v a t i o n and a t t o r n e y f e e s . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
comment. E x h i b i t s 13 and 26 p r o v e t h a t c l a i m a n t ' s t h i r d s u r g e r y 
was performed a t t h e same s i t e f o r the same problems a s a s e q u e l a e 
of the f i r s t two s u r g e r i e s . The i n s u r e r ' s independent m e d i c a l 
examiner who t e s t i f i e d a d m i t t e d t h a t he had not r e a d the m e d i c a l 
r e p o r t s beyond a c u r s o r y o b s e r v a t i o n of the s i t e s o f s u r g e r y a s 
r e p o r t e d . The i n s u r e r ' s o t h e r m e d i c a l examiner a l s o b a s e d h i s 
arguments a g a i n s t a c a u s a l r e l a t i o n s h i p on t h e m i s t a k e n b e l i e f 
t h a t t h e t h i r d s u r g e r y was performed a t a d i f f e r e n t l e v e l of 
c l a i m a n t ' s s p i n e . C l a i m a n t ' s t r e a t i n g d o c t o r d i d not s t a t e t h a t 
the s u r g e r y was a t the same l e v e l , b u t he d i d c l e a r l y s t a t e t h a t 
the t h i r d s u r g e r y was r e l a t e d t o c l a i m a n t ' s o r i g i n a l i n j u r y and 
p r e v i o u s s u r g e r i e s b a s e d on h i s o b s e r v a t i o n s a t s u r g e r y . We f i n d 
t h a t the s u r g e r i e s performed a t "L4-5" were a c t u a l l y performed a t 
L 5-S1, the l e v e l of the t h i r d s u r g e r y , as e x p l a i n e d by the X - r a y s 
and e x p l a n a t i o n of the r o e n t g e n o l o g i s t and t h a t c l a i m a n t ' s 
compensable c o n d i t i o n worsened and t h a t h i s c l a i m s h o u l d be 
r eopened. 

On r e v i e w o f c l a i m a n t ' s a t t o r n e y f e e , we c o n s i d e r many 
f a c t o r s , i n c l u d i n g the s k i l l and s t a n d i n g o f c l a i m a n t ' s a t t o r n e y , 
the v a l u e of t h e i n t e r e s t i n v o l v e d and the r e s u l t s o b t a i n e d . 
C a r o l McKenna, 37 Van N a t t a 638 ( 1 9 8 5 ) . I t i s d i f f i c u l t t o 
compare c a s e s i n the s e t t i n g of r e a s o n a b l e a t t o r n e y f e e s b e c a u s e 
each c a s e i s unique and the r e l e v a n t f a c t o r s mix t o g e t h e r i n 
d i f f e r e n t p r o p o r t i o n s . We f i n d t h a t the a t t o r n e y ' s f e e awarded a t 
h e a r i n g was r e a s o n a b l e . 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 24, 1985 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $350 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e i n s u r e r . 

RICHARD L . MANLEY, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 3 - 1 1 3 0 9 
A u g u s t 2 9 , 1 9 8 5 
O r d e r on R e v i e w 

ORDER 
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JAMES C. P E R S H A L L , C l a i m a n t WCB 8 3 - 0 6 9 0 4 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y A u g u s t 2 9 , 1 9 8 5 
C o w l i n g , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r t h a t 
found c l a i m a n t e n t i t l e d t o an award of permanent t o t a l 
d i s a b i l i t y . Subsequent t o the i s s u a n c e of the o r d e r , t h e R e f e r e e 
i s s u e d an amended o r d e r i n which she c o r r e c t e d an improper 
a t t o r n e y f e e award. The remainder of t h e o r d e r was r e p u b l i s h e d 
and remained i n e f f e c t . On r e v i e w , the i n s u r e r a r g u e s t h a t 
c l a i m a n t h a s f a i l e d t o prove t h a t he i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . We a g r e e w i t h the i n s u r e r and modify the R e f e r e e ' s 
o r d e r . 

C l a i m a n t was compensably i n j u r e d on November 20, 1982 when he 
s l i p p e d on a l a d d e r , caught h i m s e l f and, i n d o i n g so, i n j u r e d h i s 
r i g h t f o o t and c e r v i c a l s p i n e . I n i t i a l l y , o n l y t h e r i g h t f o o t was 
symptomatic. A few weeks a f t e r the a c c i d e n t , however, c l a i m a n t 
began to e x p e r i e n c e neck problems. He was u l t i m a t e l y d i a g n o s e d a s 
s u f f e r i n g from a c e r v i c a l s u b l u x a t i o n t h a t may have p r e e x i s t e d h i s 
i n d u s t r i a l i n j u r y . C l a i m a n t ' s known p r e e x i s t i n g problems a r e a 
1979 r i g h t h i p r e p l a c e m e n t and low back p a i n . 

C l a i m a n t ' s neck problem has m a n i f e s t e d i t s e l f p r i m a r i l y i n 
the form of s i g n i f i c a n t l y reduced range of c e r v i c a l motion. He 
a l s o e x p e r i e n c e s ongoing l e f t arm numbness and t i n g l i n g . I n 
F e b r u a r y of 1983, c l a i m a n t underwent a s u c c e s s f u l f u s i o n of the 
s u b l u x a t e d c e r v i c a l v e r t e b r a e , a l t h o u g h he c o n t i n u e d t o c o m p l a i n 
of symptoms f o l l o w i n g the s u r g e r y . The m e d i c a l r e c o r d r e v e a l s a t 
l e a s t some neck improvement s i n c e the s u r g e r y . 

C l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n was n e u r o l o g i s t , Dr. 
M a r t i n e z . I n a o n e - l i n e r e p o r t i s s u e d i n September o f 1983, Dr. 
M a r t i n e z s t a t e d t h a t i t was u n l i k e l y t h a t c l a i m a n t would r e c o v e r 
s u f f i c i e n t l y t o r e t u r n t o work. He r a t e d c l a i m a n t ' s impairment a s 
m o d e r a t e l y s e v e r e . A November 1983 D e t e r m i n a t i o n Order awarded 
c l a i m a n t 80° f o r 25% u n s c h e d u l e d d i s a b i l i t y f o r the neck and 76.8° 
f o r 40% s c h e d u l e d d i s a b i l i t y f o r the l e f t arm. 

Subsequent t o the D e t e r m i n a t i o n Order, c l a i m a n t was o f f e r e d 
v o c a t i o n a l a s s i s t a n c e . When he was f i r s t c o n t a c t e d , he d e c l i n e d , 
a s s i s t a n c e , i n f o r m i n g the v o c a t i o n a l c o n s u l t a n t t h a t he was 
r e t i r e d , u n a b l e t o work, and not i n t e r e s t e d i n r e t r a i n i n g . A f t e r 
c o n f e r r i n g w i t h h i s a t t o r n e y , however, c l a i m a n t changed h i s mind. 
He s u b s e q u e n t l y was o f f e r e d a p p r o x i m a t e l y t e n months of 
a s s i s t a n c e . A t the end of t e n months, however, i t was recommended 
t h a t h i s f i l e be c l o s e d b e c a u s e of what h i s c o u n s e l o r saw a s 
c l a i m a n t ' s i n a b i l i t y t o p a r t i c i p a t e due t o h i s m e d i c a l s i t u a t i o n . 

D u r i n g the v o c a t i o n a l a s s i s t a n c e p e r i o d . Dr. S a c k s became 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n a f t e r Dr. M a r t i n e z r e l o c a t e d t o 
C a l i f o r n i a . Dr. S a c k s h a s a l w a y s m a i n t a i n e d t h a t c l a i m a n t i s 
c a p a b l e of s e d e n t a r y work. C l a i m a n t t w i c e r e p r e s e n t e d t o h i s 
v o c a t i o n a l c o u n s e l o r , however, t h a t Dr. S a c k s had a d v i s e d him not 
t o work. At h i s d e p o s i t i o n , Dr. S a c k s d e n i e d h a v i n g g i v e n 
c l a i m a n t t h a t a d v i c e , and s t a t e d t h a t i n h i s o p i n i o n , c l a i m a n t i s 
not a s d i s a b l e d a s he r e p r e s e n t s t h a t he i s . He a l s o o f f e r e d h i s 
o b s e r v a t i o n t h a t c l a i m a n t i s not i n t e r e s t e d i n r e t u r n i n g t o work. 
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At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t d a y - t o - d a y a c t i v i t i e s , 
i n c l u d i n g w a l k i n g , b e n d i n g and s t o o p i n g , a r e o f t e n d i f f i c u l t f o r 
him. A s u r v e i l l a n c e f i l m o f f e r e d and shown a t h e a r i n g t e n d s t o 
r e f u t e t h a t a s s e r t i o n , however. The f i l m shows c l a i m a n t b e n d i n g , 
g e t t i n g t o and from a k n e e l i n g p o s i t i o n and b r i s k l y w a l k i n g 
a p p r o x i m a t e l y 100 y a r d s w i t h o u t s i g n i f i c a n t d i f f i c u l t y . The f i l m 
was a u t h e n t i c a t e d and c o r r o b o r a t e d by t h e independent p r i v a t e 
i n v e s t i g a t o r who took i t . The R e f e r e e made no s p e c i f i c f i n d i n g 
r e g a r d i n g c l a i m a n t ' s c r e d i b i l i t y , b u t d i d note t h a t c l a i m a n t 
tended t o s t r u c t u r e h i s t e s t i m o n y i n a way most f a v o r a b l e t o h i s 
c l a i m . 

The R e f e r e e found c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
She found t h a t a l t h o u g h t h e m e d i c a l r e c o r d a l o n e d i d not e s t a b l i s h 
t o t a l d i s a b i l i t y , c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s , p r e e x i s t i n g 
problems and u n f a v o r a b l e s o c i a l / v o c a t i o n a l f a c t o r s d i d , when 
combined. The R e f e r e e a l s o found t h a t a l t h o u g h c l a i m a n t ' s work 
s e a r c h had been m i n i m a l , he was e x c u s e d from t h e seek-work 
r e q u i r e m e n t o f ORS 6 5 6 . 2 0 6 ( 3 ) , b e c a u s e s u c h a s e a r c h would be 
f u t i l e . A f t e r r e v i e w i n g t h e r e c o r d , we d i s a g r e e . 

We a r e m i n d f u l of Dr. S a c k s ' r e p e a t e d s t a t e m e n t s t h a t 
c l a i m a n t i s c a p a b l e o f work. We a l s o note t h a t a l t h o u g h 
c l a i m a n t ' s v o c a t i o n a l f i l e was c l o s e d i n October of 1984, c l o s u r e 
may have been p r e c i p i t a t e d a t l e a s t p a r t i a l l y by c l a i m a n t ' s 
e r r o n e o u s s t a t e m e n t s t h a t Dr. S a c k s had a d v i s e d him not t o work. 
We a r e not c o n v i n c e d t h a t c l a i m a n t i s a s p h y s i c a l l y d e b i l i t a t e d a s 
he s t a t e s he i s , and we c o n c l u d e t h a t a m e a n i n g f u l s e a r c h f o r 
l i g h t e r work would have been a p p r o p r i a t e and p e r h a p s f r u i t f u l . We 
a r e not p e r s u a d e d t h a t i t would have been f u t i l e . C l a i m a n t h a s 
f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y . 

A l t h o u g h c l a i m a n t i s not t o t a l l y d i s a b l e d , we f i n d t h a t he i s 
e n t i t l e d t o an i n c r e a s e d u n s c h e d u l e d d i s a b i l i t y award. C l a i m a n t 
was 59 y e a r s o l d a t the time of the h e a r i n g . He h a s an e i g h t h 
grade e d u c a t i o n and a GED o b t a i n e d more tha n 30 y e a r s ago. 
C l a i m a n t h a s a l w a y s worked i n heavy o c c u p a t i o n s , b u t i s now 
c a p a b l e o f o n l y s e d e n t a r y work. C o n s i d e r i n g c l a i m a n t ' s 
impairment, a l o n g w i t h the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , 
we f i n d c l a i m a n t e n t i t l e d t o an award of 75% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y , w h i c h i s an i n c r e a s e of 50% over t h e p r i o r 
D e t e r m i n a t i o n O r d e r . C l a i m a n t ' s s c h e d u l e d award o f 40% f o r t h e 
l e f t arm w i l l r e m a i n unchanged. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 24, 1985, a s amended, i s 
m o d i f i e d . I n l i e u of t h e R e f e r e e ' s award and the p r i o r award o f 
un s c h e d u l e d d i s a b i l i t y , c l a i m a n t i s awarded 240° f o r 75% 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s 
a l l o w e d a f e e e q u a l t o 25% of c l a i m a n t ' s i n c r e a s e d u n s c h e d u l e d 
d i s a b i l i t y c o mpensation, not t o exceed $2,000, p a y a b l e out o f 
c l a i m a n t ' s c o m p e n s a t i o n and not i n a d d i t i o n t h e r e t o . 
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DONALD M. VAN D I N T E R , C l a i m a n t WCB 8 1 - 0 5 3 0 3 , 8 2 - 0 6 3 0 2 , 8 2 - 0 7 0 8 4 , 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y 8 2 - 0 9 0 3 8 , 8 3 - 0 2 6 3 1 , 8 3 - 0 6 9 6 2 , 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 8 3 - 0 6 9 6 3 & 8 3 - 0 6 9 6 4 
S c h w e n n , e t a l . , A t t o r n e y s A u g u s t 2 9 , 1 9 8 5 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
R o b e r t s , e t a l . , A t t o r n e y s 
L i n d s a y , e t a l . , A t t o r n e y s 

F i r e m a n ' s Fund I n s u r a n c e Company h a s r e q u e s t e d 
r e c o n s i d e r a t i o n of the Board's Order on Review d a t e d May 31, 
1985. On June 28, 1985 we abated our o r d e r t o c o n s i d e r F i r e m a n ' s 
r e q u e s t and t o a l l o w c l a i m a n t an o p p o r t u n i t y t o respond t o 
F i r e m a n ' s c o n t e n t i o n s . We have now completed our c o n s i d e r a t i o n o f 
F i r e m a n ' s arguments, as w e l l a s c l a i m a n t ' s r e s p o n s e . 

I n i t s r e q u e s t f o r r e c o n s i d e r a t i o n F i r e m a n ' s renews i t s 
c o n t e n t i o n s t h a t c l a i m a n t h a s r e c e i v e d "double payments" o f 
temporary d i s a b i l i t y compensation c o v e r i n g o v e r l a p p i n g p e r i o d s . 
We have a d d r e s s e d t h e s e i s s u e s i n our Order on Review and a r e 
c o m f o r t a b l e w i t h the r e a s o n i n g and c o n c l u s i o n s e x p r e s s e d t h e r e i n . 

F i r e m a n ' s f u r t h e r contends t h a t c l a i m a n t ' s awards o f a t t o r n e y 
f e e s were e x c e s s i v e . I n B a r b a r a A. Wheeler, 37 Van N a t t a 122 
( 1 9 8 5 ) , we d i s c u s s e d what f a c t o r s must be c o n s i d e r e d i n 
d e t e r m i n i n g the r e a s o n a b l e n e s s of a t t o r n e y ' s f e e s . Those f a c t o r s 
i n c l u d e d : ( 1 ) the time devoted to t he c a s e ; (2) the c o m p l e x i t y of 
the i s s u e s ; ( 3 ) the v a l u e of the i n t e r e s t i n v o l v e d ; ( 4 ) t he s k i l l 
and s t a n d i n g of c o u n s e l ; ( 5 ) the n a t u r e of t he p r o c e e d i n g s ; and 
(6) the r e s u l t s s e c u r e d . Wheeler, s u p r a . , 37 Van N a t t a a t 123. 
A f t e r c o n s i d e r i n g t h e s e f a c t o r s , a s w e l l a s t h o s e p o i n t s 
p r e v i o u s l y mentioned i n our Order on Review, we c o n c l u d e t h a t the 
R e f e r e e ' s awards of a t t o r n e y ' s f e e s were a p p r o p r i a t e , e x c e p t f o r 
t h o s e awards which we p r e v i o u s l y r e v e r s e d i n WCB Case No. 83-06962 
or m o d i f i e d i n WCB Case Nos. 82-07084 and 83-02631. 

F i n a l l y , i n t h e i n t e r e s t s of c l a r i f i c a t i o n , we supplement 
t h a t p o r t i o n of our o r d e r which p e r t a i n e d to the m o d i f i c a t i o n of 
a t t o r n e y ' s f e e s i n WCB Case Nos. 82-07084 and 83-02631. Our 
m o d i f i c a t i o n a p p l i e s o n l y to a t t o r n e y f e e s awarded i n c o n j u n c t i o n 
w i t h the p e n a l t y i s s u e s i n the above-mentioned c a s e s . A l l awards 
of a t t o r n e y f e e s f o r p r e v a i l i n g on d e n i e d c l a i m s remain 
unchanged. Thus, i n WCB Case No. 83-02631, the $1500 a t t o r n e y f e e 
awarded by the R e f e r e e h a s been m o d i f i e d to $500. I n a d d i t i o n , 
the $750 a t t o r n e y f e e ($400 i n WCB Case No. 83-02631 and $350 i n 
WCB Case No. 82-07084) awarded f o r f a i l i n g t o pay i n t e r i m 
c ompensation between J u l y 7, 1982 and September 8, 1982, a s w e l l 
a s f a i l i n g t o comply w i t h R e f e r e e P f e r d n e r ' s o r d e r , h a s been 
m o d i f i e d to $400. 

A c c o r d i n g l y , F i r e m a n ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
g r a n t e d . On r e c o n s i d e r a t i o n , t h e Board a d h e r e s t o and r e p u b l i s h e s 
i t s former o r d e r , as supplemented h e r e i n . 

I T I S SO ORDERED. 
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LEROY C. C H A R L E S , C l a i m a n t WCB 8 4 - 0 0 3 8 6 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y A u g u s t 3 0 , 1 9 8 5 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Q u i l l i n a n ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s low back a g g r a v a t i o n c l a i m . 
The i s s u e on r e v i e w i s a g g r a v a t i o n . 

C l a i m a n t i n j u r e d h i s low back on F e b r u a r y 3, 1981. The 
r e s u l t i n g c l a i m was a c c e p t e d . C l a i m a n t was b r i e f l y h o s p i t a l i z e d 
i n A p r i l of 1981, and was r e l e a s e d t o r e t u r n t o work i n J u l y . An 
October 8, 1981 D e t e r m i n a t i o n Order awarded temporary t o t a l 
d i s a b i l i t y b ut no u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
c o m p e n s a t i o n . The o r d e r was not a p p e a l e d . 

C l a i m a n t ' s symptoms, which were l o c a t e d i n b o t h t h e low back 
and l e f t l e g , c o n t i n u e d and i n J u l y of 1982 he v i s i t e d Dr. 
M a r t i n e z . A month l a t e r Dr. M a r t i n e z performed a f a c e t r h i z o t o m y 
of the L 4 - 5 , S - l n e r v e r o o t s . The p r o c e d u r e g r e a t l y improved 
c l a i m a n t ' s l e f t l e g symptoms f o r a p p r o x i m a t e l y s i x months. I n 
September o f 1982 he was d e c l a r e d m e d i c a l l y s t a t i o n a r y , and on 
O ctober 22, 1982 a second D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t 64° 
f o r 20% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

F o l l o w i n g the i s s u a n c e of the D e t e r m i n a t i o n Order, c l a i m a n t 
went back t o work. H i s back and l e g symptoms r e t u r n e d , however, 
and he once a g a i n v i s i t e d Dr. M a r t i n e z . I n the meantime, a 
h e a r i n g was h e l d on the second D e t e r m i n a t i o n Order r e g a r d i n g t h e 
e x t e n t of c l a i m a n t ' s u n s c h e d u l e d d i s a b i l i t y . An O p i n i o n and Order 
l a t e r i s s u e d , g r a n t i n g c l a i m a n t no a d d i t i o n a l u n s c h e d u l e d 
d i s a b i l i t y . On J u n e 28, 1983 the p a r t i e s e n t e r e d i n t o a 
s t i p u l a t e d agreement whereby c l a i m a n t was awarded an a d d i t i o n a l 5% 
u n s c h e d u l e d d i s a b i l i t y , b r i n g i n g h i s t o t a l award t o 25%. T h i s 
s t i p u l a t i o n was the l a s t arrangement of c o m p e n s a t i o n . 

A y e a r l a t e r c l a i m a n t v i s i t e d Dr. Smith, once a g a i n 
c o m p l a i n i n g o f low back and l e g symptoms. On e x a m i n a t i o n , 
c l a i m a n t e x h i b i t e d m i l d l y d e c r e a s e d r a n g e s of low back ^motion i n 
some a r e a s and m i l d improvement i n o t h e r s . A myelogram- and CT 
s c a n were performed but Dr. Smith was u n a b l e t o d e l i n e a t e any 
o b j e c t i v e c a u s e f o r c l a i m a n t ' s ongoing p a i n . He r e l e a s e d c l a i m a n t 
t o — r e t u r n t o work. 

Dr. S mith was asked t o r e p o r t on whether c l a i m a n t ' s c o n d i t i o n 
had worsened s i n c e t h e June 28, 1983 s t i p u l a t i o n . He r e s ponded: 

"With r e s p e c t t o the p a t i e n t ' s c o n d i t i o n 
w o r s e n i n g , by h i s d e f i n i t i o n and h i s 
s u b j e c t i v e c o m p l a i n t s , y e s , i t h a s 
worsened. He h a s l i t t l e o b j e c t i v e p h y s i c a l 
f i n d i n g s which c a n be used t o v e r i f y e i t h e r 
t h e c o n d i t i o n or i t s w o r s e n i n g . " 

Dr. S m i t h ' s r e p o r t i s t h e o n l y one t h a t d i r e c t l y s p e a k s t o 
whether c l a i m a n t ' s c o n d i t i o n h a s worsened. 

At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he cannot do t h i n g s now 
t h a t he c o u l d do i n 1983. H i s w i f e c o r r o b o r a t e d h i s t e s t i m o n y . 
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The R e f e r e e found c l a i m a n t ' s c r e d i b l e t e s t i m o n y , when combined 
w i t h Dr. S m i t h ' s r e p o r t , t o be s u f f i c i e n t t o e s t a b l i s h a 
compensable c l a i m f o r a g g r a v a t i o n . 

On r e v i e w , the i n s u r e r a r g u e s t h a t b e c a u s e t h e r e c o r d i s 
e s s e n t i a l l y d e v o i d of o b j e c t i v e e v i d e n c e of w o r s e n i n g , c l a i m a n t ' s 
t e s t i m o n y must be c l o s e l y s c r u t i n i z e d t o d e t e r m i n e whether a 
w o r s e n i n g h a s i n f a c t o c c u r r e d . At h e a r i n g , the i n s u r e r o f f e r e d 
a s e v i d e n c e the t r a n s c r i p t of t he 1983 h e a r i n g on t h e e x t e n t o f 
c l a i m a n t ' s u n s c h e d u l e d d i s a b i l i t y . On r e v i e w , i t a r g u e s t h a t 
c l a i m a n t ' s 1983 t e s t i m o n y , i n which he d i s c u s s e s h i s d i s a b i l i t y a s 
of t h a t d a t e , i s so s i m i l a r t o h i s t e s t i m o n y a t t h e 1984 h e a r i n g 
t h a t t h e r e h a s been a f a i l u r e t o prove a w o r s e n i n g . 

A f t e r r e v i e w i n g the t r a n s c r i p t s of both the 1983 and 1984 
p r o c e e d i n g s , we a g r e e w i t h the i n s u r e r . C l a i m a n t ' s 1984 t e s t i m o n y 
r e g a r d i n g h i s symptoms, reduced c a p a b i l i t i e s , use of m e d i c a t i o n s 
and o t h e r f a c t o r s i s n e a r l y i d e n t i c a l t o h i s t e s t i m o n y i n 1983. 
We do not doubt c l a i m a n t ' s c r e d i b i l i t y . We do, however, doubt h i s 
a b i l i t y t o a c c u r a t e l y r e c a l l t h e e x t e n t of h i s d i s a b i l i t y i n 
1983. A c o m p a r i s o n of the two t r a n s c r i p t s r e v e a l s t h a t n e i t h e r 
c T a i m a n t ' s c o n d i t i o n nor h i s symptoms have m a t e r i a l l y changed 
s i n c e t h e l a s t arrangement of compensation. F u r t h e r , b e c a u s e Dr. 
S m i t h ' s o p i n i o n i s b a s e d a l m o s t e x c l u s i v e l y on c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s , we f i n d t h a t i t adds l i t t l e s u p p o r t t o the 
c l a i m . C l a i m a n t h a s f a i l e d t o e s t a b l i s h a c o m p e n s a b l e T a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 13, 1985 i s r e v e r s e d and 
the i n s u r e r ' s d e n i a l i s r e i n s t a t e d . 

BRUCE D. C R A I G , C l a i m a n t WCB 8 3 - 1 0 7 4 0 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y A u g u s t 3 0 , 1 9 8 5 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s o r d e r t h a t : ( 1 ) 
awarded c l a i m a n t 32° f o r 10% unscheduled permanent p a r t i a l 
d i s a b i l i t y i n a d d i t i o n t o the 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y 
g r a n t e d by p r i o r awards, b r i n g i n g c l a i m a n t ' s t o t a l award t o 96° 
f o r 30% u n s c h e d u l e d d i s a b i l i t y ; and ( 2 ) a l l o w e d the i n s u r e r t o 
o f f s e t an overpayment of temporary t o t a l d i s a b i l i t y c o m p ensation 
i n the amount of $2,576.33. C l a i m a n t a l s o a s s e r t s t h a t t h e 
R e f e r e e i m p r o p e r l y reopened the h e a r i n g f o r the r e c e i p t o f 
a d d i t i o n a l documentary e v i d e n c e p e r t i n e n t t o the i s s u e o f 
overpayment. The i n s u r e r c r o s s - r e q u e s t s r e v i e w , a s s e r t i n g t h a t 
the R e f e r e e i m p r o p e r l y a d m i t t e d an e x h i b i t i n v i o l a t i o n of OAR 
4 3 8 - 0 7 - 0 0 5 ( 3 ) . The i s s u e s on r e v i e w a r e e x t e n t of u n s c h e d u l e d 
d i s a b i l i t y , the o f f s e t , and the p r o p r i e t y of the R e f e r e e ' s 
a d m i s s i o n of e v i d e n c e . 

On the i s s u e of e x t e n t of u n s c h e d u l e d d i s a b i l i t y , we ^ a f f i r m . 

On the o f f s e t i s s u e , c l a i m a n t does not c o n t e s t t h e p r o p r i e t y 
of the o f f s e t p e r s e . R a t h e r , c l a i m a n t a r g u e s t h a t t h e i n s u r e r i s 
estopped from r e c o v e r i n g the o f f s e t . He a s s e r t s t h a t an agent of 
the i n s u r e r i m p r o p e r l y a d v i s e d him t h a t he c o u l d not r e c e i v e 
unemployment compensation and temporary t o t a l d i s a b i l i t y 
c o mpensation payments contemporaneously, and t h a t he s h o u l d , 
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t h e r e f o r e , t e r m i n a t e h i s unemployment b e n e f i t s . C l a i m a n t a s s e r t s 
t h a t he j u s t i f i a b l y r e l i e d on t h i s a d v i c e and, a s a r e s u l t , was 
harmed by the l o s s of h i s unemployment c o m p e n s a t i o n . 

The r e c o r d does not s u p p o r t c l a i m a n t ' s a s s e r t i o n s . W h i l e 
c l a i m a n t d i d , i n f a c t , speak t o the i n s u r e r ' s a g e n t r e g a r d i n g t h e 
p r o p r i e t y of r e c e i v i n g two forms of b e n e f i t s c ontemporaneously, 
t h e a g e n t d i d not a d v i s e c l a i m a n t t o t e r m i n a t e h i s unemployment 
c o m p e n s a t i o n . From the r e c o r d , i t a p p e a r s t h a t i n a t e l e p h o n e 
c o n t a c t w i t h the agent, c l a i m a n t s t a t e d h i s own o p i n i o n t h a t h e 
was not e n t i t l e d t o r e c e i v e two forms of b e n e f i t s a t t h e same 
t i m e . A t most, the agent agreed w i t h t h a t a s s e s s m e n t . She d i d 
not i n i t i a t e t h e d i s c u s s i o n nor s p e c i f i c a l l y a d v i s e c l a i m a n t t o 
t a k e a c t i o n . We do not b e l i e v e t h a t c l a i m a n t was e n t i t l e d t o r e l y 
on t h e a g e n t ' s p a s s i v e c o n c u r r e n c e w i t h h i s s t a t e m e n t . The 
e l e m e n t s of an e n f o r c e a b l e e s t o p p e l , t h e r e f o r e , a r e not p r e s e n t . 
See Johnson v. K e n t e r , 71 Or App 61, 72 ( 1 9 8 4 ) ; B e n n e t t v. C i t y of 
Salem, 192 Or 531, 541 ( 1 9 5 1 ) . 

The r e m a i n i n g i s s u e s a r e e v i d e n t i a r y . E a c h p a r t y a s s e r t s 
t h a t the R e f e r e e i m p r o p e r l y a d m i t t e d c e r t a i n e v i d e n c e i n 
c o n t r a v e n t i o n of the a d m i n i s t r a t i v e r u l e s . C l a i m a n t a r g u e s t h a t 
t h e R e f e r e e abused h i s d i s c r e t i o n by r e o p e n i n g t h e r e c o r d 
p o s t - c l o s u r e i n o r d e r t o r e c e i v e c e r t a i n documents r e l e v a n t t o t h e 
o f f s e t i s s u e . C l a i m a n t r e a d s OAR 438-07-025 t o c o n s t r a i n t h e 
R e f e r e e from a d m i t t i n g e v i d e n c e u n t i l he makes a s p e c i f i c f i n d i n g 
t h a t t h e e v i d e n c e sought t o be a d m i t t e d was not o b t a i n a b l e w i t h 
due d i l i g e n c e b e f o r e t h e h e a r i n g . C l a i m a n t f a i l s t o r e c o g n i z e , 
however, t h a t t h e r e q u i r e m e n t he s e e k s t o have e n f o r c e d a p p e a r s t o 
be a p p l i c a b l e o n l y i n " t h o s e i n s t a n c e s i n which one o f the p a r t i e s 
moves t h e R e f e r e e t o reopen the r e c o r d . OAR 438-07-025 a l s o 
r e c o g n i z e s t h e R e f e r e e ' s d i s c r e t i o n a r y power t o reopen t h e r e c o r d 
on h i s own motion. The r u l e a p p e a r s t o a l l o w f o r an own motion 
r e o p e n i n g by the R e f e r e e w i t h o u t r e q u i r i n g him t o make e v i d e n t i a r y 
f i n d i n g s a s a c o n d i t i o n p r e c e d e n t t o r e o p e n i n g . 

I n t h e p r e s e n t c a s e , the R e f e r e e reopened t h e r e c o r d on h i s 
own motion a f t e r d e t e r m i n i n g t h a t i t was not p o s s i b l e t o c a l c u l a t e 
the a l l e g e d overpayment of c l a i m a n t ' s time l o s s w i t h o u t a d d i t i o n a l 
documentary e v i d e n c e . The i n s u r e r d i d not seek r e o p e n i n g . Under 
t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e R e f e r e e p r o p e r l y e x e r c i s e d 
h i s d i s c r e t i o n p u r s u a n t t o OAR 4 3 8 - 0 7 - 0 2 5 ( 1 ) . 

On c r o s s - r e v i e w , the i n s u r e r a r g u e s t h a t t h e R e f e r e e 
i m p r o p e r l y a d m i t t e d an e x h i b i t s u b m i t t e d by c l a i m a n t i n v i o l a t i o n 
of OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . T h a t r u l e p r o v i d e s t h a t a c l a i m a n t must 
f i l e w i t h the H e a r i n g s D i v i s i o n any e v i d e n c e upon which he i n t e n d s 
t o r e l y not l e s s t h a n 10 days p r i o r t o the h e a r i n g . I n the 
p r e s e n t c a s e , c l a i m a n t s u b m i t t e d an e x h i b i t r e l e v a n t t o t h e i s s u e 
o f e x t e n t of u n s c h e d u l e d d i s a b i l i t y e i g h t d ays b e f o r e h e a r i n g . At 
h e a r i n g , t h e i n s u r e r o b j e c t e d t o i t s a d m i s s i o n on the b a s i s t h a t 
i t was u n t i m e l y f i l e d . The R e f e r e e a d m i t t e d the e x h i b i t w i t h o u t 
e x p l a i n i n g t h e b a s i s f o r i t s a d m i s s i o n . On r e v i e w , t h e i n s u r e r 
renews i t s o b j e c t i o n . 

OAR 438-05-005(4) p r o v i d e s t h a t a R e f e r e e h a s d i s c r e t i o n t o 
admit e v i d e n c e not f i l e d i n c o m p l i a n c e w i t h the "10-day" r u l e . 
The r u l e f u r t h e r p r o v i d e s , however, t h a t i n e x e r c i s i n g h i s 
d i s c r e t i o n t h e R e f e r e e must d e t e r m i n e i f good c a u s e h a s been shown 
f o r f a i l u r e t o comply w i t h t h e p r e s c r i b e d time l i m i t s . The 
i n s u r e r a r g u e s on r e v i e w t h a t t h e R e f e r e e f a i l e d t o d e t e r m i n e 
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whether good c a u s e had been shown. I t a r g u e s i n t h e a l t e r n a t i v e 
t h a t good c a u s e had not, i n f a c t , been e s t a b l i s h e d . 

C l a i m a n t r e s p o n d s t h a t t h e p r o v i s i o n s of t he 10-day r u l e were 
met. He a s s e r t s t h a t a l t h o u g h t h e e x h i b i t i n q u e s t i o n was 
r e c e i v e d by the H e a r i n g s D i v i s i o n o n l y e i g h t d ays b e f o r e t h e 
h e a r i n g , t h e t e n t h day b e f o r e h e a r i n g was a S a t u r d a y , t h e r e b y 
p r e c l u d i n g s u b m i s s i o n of t he e x h i b i t on t h a t day. C l a i m a n t p o i n t s 
t o OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( c ) , which i n e f f e c t e x c u s e s l a t e s u b m i s s i o n s 
when the due d a t e f a l l s on a S a t u r d a y or a Sunday. 

The r e c o r d r e v e a l s t h a t the e x h i b i t i n q u e s t i o n was p r e p a r e d 
by c l a i m a n t ' s p h y s i c i a n some s i x months p r i o r t o t h e h e a r i n g . 
D e s p i t e t h e e x h i b i t ' s a p p a r e n t long-term a v a i l a b i l i t y , c l a i m a n t ' s 
a t t o r n e y d i d not a c t u a l l y t a k e p o s s e s s i o n of i t u n t i l t h e e i g h t h 
day p r i o r t o the h e a r i n g . The e x h i b i t was s u b m i t t e d t o t h e 
H e a r i n g s D i v i s i o n on t h a t day. C l a i m a n t h a s f a i l e d t o d e m o n s t r a t e 
good c a u s e f o r f a i l u r e t o comply w i t h the 10-day r u l e . 

Assuming OAR 4 3 8 - 0 5 - 0 4 0 ( c ) i s a p p l i c a b l e t o t h e 10-day r u l e , 
i t would not e x c u s e c l a i m a n t ' s l a t e s u b m i s s i o n . The r u l e p r o v i d e s 
t h a t time p e r i o d s a r e to be computed i n c a l e n d a r d a y s , and t h a t 
t h e f i r s t f u l l day a f t e r t h e "time b e g i n s t o r u n " i s t o be counted 
as the f i r s t day. G e n e r a l l y , an a p p l i c a t i o n of t h e r u l e i n v o l v e s 
a c o u n t i n g f o r w a r d , from the day the "time b e g i n s t o r u n " toward a 
f i n a l day. Under t h i s " f o r w a r d " a p p l i c a t i o n of t h e r u l e , i f t h e 
f i n a l day i s a S a t u r d a y or Sunday, the p a r t y h a s u n t i l the n e x t 
b u s i n e s s day ( u s u a l l y a Monday) i n which t o f i l e . I n t h e p r e s e n t 
c a s e , on t he o t h e r hand, the d a t e the "time b e g i n s t o run" i s the 
h e a r i n g d a t e , and a pro p e r computation r e q u i r e s c o u n t i n g backward, 
away from the d a t e of the h e a r i n g t o t he f i n a l day. A c o n s i s t e n t 
a p p l i c a t i o n of r u l e r e q u i r e s t h a t when c o u n t i n g backward from t h e 
h e a r i n g d a t e , and where the f i n a l day i s a S a t u r d a y , t h e "next 
b u s i n e s s day" must be the F r i d a y b e f o r e t h a t S a t u r d a y . I t would 
be i n c o n s i s t e n t , when c o u n t i n g backward, t o s t o p a t t he Monday 
a f t e r t h e S a t u r d a y / f i n a l day, f o r Monday would r e p r e s e n t o n l y t h e 
e i g h t h day back from the h e a r i n g d a t e . I f the r u l e i s t o be 
a p p l i e d , i t must be a p p l i e d c o n s i s t e n t l y , whether t h e c o m p u t a t i o n 
i n v o l v e s c o u n t i n g forward or backward. 

We a g r e e w i t h the i n s u r e r t h a t the R e f e r e e ' s a d m i s s i o n o f 
c l a i m a n t ' s e x h i b i t w i t h o u t f i r s t e s t a b l i s h i n g good c a u s e was 
improper. T h e r e f o r e , on r e v i e w we have not c o n s i d e r e d t h e 
e x h i b i t , which p e r t a i n s t o the e x t e n t of c l a i m a n t ' s u n s c h e d u l e d 
d i s a b i l i t y . B e c a u s e the i n s u r e r does not r e q u e s t t h a t t h e 
R e f e r e e ' s award of unscheduled d i s a b i l i t y be reduced, however, we 
a f f i r m the award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 14, 1985 i s a f f i r m e d . 

PATRICIA J . KUBISHTA, C l a i m a n t WCB 84-06795 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e Q u i l l i n a n ' s o r d e r which s e t a s i d e i t s d e n i a l of m e d i c a l 
t r e a t m e n t f o r c l a i m a n t ' s low back and r i g h t h i p c o n d i t i o n . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h o s e p o r t i o n s of t h e R e f e r e e ' s 
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o r d e r w h i c h : ( 1 ) upheld S A I F ' s a g g r a v a t i o n d e n i a l s ; ( 2 ) d e c l i n e d 
t o award a d d i t i o n a l i n t e r i m compensation; and ( 3 ) d e c l i n e d t o 
award p e n a l t i e s and a t t o r n e y ' s f e e s f o r a l l e g e d u n r e a s o n a b l e ( a ) 
a g g r a v a t i o n d e n i a l s , (b) m e d i c a l s e r v i c e s d e n i a l , ( c ) f a i l u r e t o 
a c c e p t or deny t h e a g g r a v a t i o n c l a i m w i t h i n 60 d a y s , (d) f a i l u r e 
t o pay a d d i t i o n a l i n t e r i m compensation and ( e ) f a i l u r e t o make 
t i m e l y m e d i c a l payments. 

S A I F r e c e i v e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on J u l y 6, 1984. 
The c l a i m c o n s i s t e d of a l e t t e r from c l a i m a n t ' s a t t o r n e y e n c l o s i n g 
a r e p o r t from the t r e a t i n g c h i r o p r a c t o r which s t a t e d t h a t 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had worsened and a u t h o r i z e d time 
l o s s from J u n e 15, 1984. S A I F p a i d i n t e r i m c o m pensation from 
J u l y 10, 1984 through t h e d a t e o f i t s d e n i a l . We a f f i r m t h e 
R e f e r e e i n u p h o l d i n g t h e d e n i a l . 

When an a g g r a v a t i o n c l a i m i s d e n i e d more than 14 days a f t e r 
n o t i c e or knowledge of the c l a i m and the d e n i a l i s upheld, i n t e r i m 
c o m p e n s a t i o n i s due from t h e d a t e of n o t i c e of i n a b i l i t y t o work 
through t h e d a t e of the d e n i a l f o r p e r i o d s d u r i n g which c l a i m a n t 
l e f t work a s a r e s u l t of t h e c o n d i t i o n . See Donald W i s c h n o f s k e , 
32 Van N a t t a 136 ( 1 9 8 1 ) , 34 Van N a t t a 664 ( 1 9 8 2 ) . C l a i m a n t i s 
e n t i t l e d t o a d d i t i o n a l i n t e r i m c ompensation f o r t h e p e r i o d from 
J u l y 6 through J u l y 9, 1984. 

I n R o b e r t S m e l t z e r , 36 Van N a t t a 1364 ( 1 9 8 4 ) , we s t a t e d : 
" F a i l u r e t o a c c e p t or deny w i t h i n f o u r t e e n 
d a y s and f a i l u r e t o pay i n t e r i m 
c o m p ensation pending a c c e p t a n c e or d e n i a l 
c o n s t i t u t e s u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment of compensation." 

I n S m e l t z e r , we awarded a 15% p e n a l t y and i n s u r e r - p a i d 
a t t o r n e y f e e f o r t he i n s u r e r ' s f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n 
f o r a 24-day p e r i o d b e f o r e i t d e n i e d the c l a i m . A l t h o u g h t h e r e i s 
suc h an underpayment i n t h i s c a s e , i t i s much l e s s s u b s t a n t i a l . 
We do not f e e l t h a t a p e n a l t y i s w a r r a n t e d . 

The R e f e r e e ' s o r d e r i s a f f i r m e d i n a l l o t h e r r e s p e c t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 30, 1985 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . C l a i m a n t i s awarded a d d i t i o n a l 
temporary d i s a b i l i t y f o r t he p e r i o d from J u l y 6 through J u l y 9, 
1984. C l a i m a n t ' s a t t o r n e y i s awarded 25% of the a d d i t i o n a l 
c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , not t o exceed $750, a s a 
r e a s o n a b l e a t t o r n e y ' s f e e . C l a i m a n t ' s a t t o r n e y i s a l s o awarded 
$300 f o r s e r v i c e s on Board r e v i e w r e l a t i v e t o t h e i s s u e r a i s e d by 
th e S A I F C o r p o r a t i o n , t o be p a i d by t he S A I F C o r p o r a t i o n . The 
remainder of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

ELLEN LANKFORD, C l a i m a n t WCB 83-11629 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Thye's o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n Order d a t e d September 7, 1983 which 
awarded c l a i m a n t permanent t o t a l d i s a b i l i t y due t o i n j u r y t o t h e 
r i g h t s h o u l d e r . The i s s u e on r e v i e w i s e x t e n t of permanent 
d i s a b i l i t y . -1146-



C l a i m a n t was i n j u r e d i n t h e c o u r s e of h e r employment a s a 
c a b i n e t maker f o r a mobile home m a n u f a c t u r e r i n A p r i l 1979. Her 
c o n d i t i o n was a t f i r s t d i a g n o s e d a s c a l c i f i c t e n d i n i t i s , b u t an 
a r t h r o g r a m r e v e a l e d a r u p t u r e d r o t a t o r c u f f . C l a i m a n t h a s 
undergone s i x s u r g e r i e s r e l a t e d t o h e r i n d u s t r i a l i n j u r y , 
i n c l u d i n g f u s i o n of t h e s h o u l d e r and two u n s u c c e s s f u l a t t e m p t s t o 
g r a f t and r e u n i t e h e r humerus. C l a i m a n t h a s u n d e r l y i n g 
o s t e o p o r o s i s which p r e v e n t s u n i o n of t he two s e c t i o n s of h e r 
humerus, b u t the bone i s s t a b i l i z e d by m e t a l p l a t e s and a rod t h a t 
have been i n s e r t e d and a t t a c h e d . C l a i m a n t ' s s h o u l d e r j o i n t i s 
t o t a l l y f u s e d , b u t she h a s some motion of t he arm r e m a i n i n g due t o 
s c a p u l o t h o r a c i c m o b i l i t y . C l a i m a n t h a s p r e e x i s t i n g d e g e n e r a t i v e 
d i s c d i s e a s e a t L5-S1, p a r t i a l g a s t r e c t o m y and u l c e r s , l e f t m e d i a l 
meniscectomy, v a r i c o s e v e i n s , and f u s i o n o f C5-7. 

Subsequent t o h e r i n j u r y , c l a i m a n t shows e l e c t r o c a r d i o g r a p h i c 
i n d i c a t i o n s of h a v i n g had a m i l d m y o c a r d i a l i n f a r c t i o n and she 
shows some s i g n s of mental c o n f u s i o n and i n a b i l i t y t o p e r f o r m 
s i m p l e t a s k s t h a t she had performed a s p a r t of h e r work. 

A l s o subsequent t o h e r i n d u s t r i a l i n j u r y , c l a i m a n t ' s d r i v e r ' s 
l i c e n s e was revoked f o r a p e r i o d of time f o r a c o n v i c t i o n r e l a t e d 
t o t h e d e a t h of a f r i e n d w h i l e c l a i m a n t was d r i v i n g . C l a i m a n t 
s u f f e r e d e m o t i o n a l d i s t r e s s a f t e r t h e au t o a c c i d e n t and formed t h e 
r e s o l v e t o t a k e c a r e o f h e r i n v a l i d ex-husband. C l a i m a n t r e f u s e d 
t o d r i v e a t a l l f o r a p e r i o d a f t e r the a c c i d e n t , b u t h a s had h e r 
l i c e n s e r e s t o r e d w i t h r e s t r i c t i o n s b ased on h e r p h y s i c a l c o n d i t i o n 
o n l y . 

O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t f o u r t i m e s w i t h t h e 
f i n a l e x a m i n a t i o n on September 28, 1981. T h e i r f i n a l a s s e s s m e n t 
o f c l a i m a n t was m o d e r a t e l y s e v e r e impairment due t o the s h o u l d e r 
c o n d i t i o n a t t h a t t i m e . The u n s u c c e s s f u l g r a f t i n g s u r g e r i e s were 
sub s e q u e n t t o t h e i r l a s t e x a m i n a t i o n . I n 1981 t h e y o p ined, " I t 
w i l l be most d i f f i c u l t i n d eed t o a d j u s t t h i s 61 y e a r o l d woman t o 
any g a i n f u l o c c u p a t i o n , though a t sometime i n t he f u t u r e an e f f o r t 
s h o u l d be made." 

I n A p r i l 1983 c l a i m a n t was e v a l u a t e d a t the C a l l a h a n C e n t e r . 
The o c c u p a t i o n a l t h e r a p i s t s and p s y c h o l o g i s t were u n a b l e t o 
i d e n t i f y any p o s s i b l e a r e a of g a i n f u l employment f o r c l a i m a n t , and 
the m e d i c a l examiner g e n e r a l l y a g r e e d . The F i e l d S e r v i c e s 
D i v i s i o n of t h e VJorkers' Compensation Department t e r m i n a t e d 
v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s b e c a u s e , "There a r e no a r e a s 
where c l i e n t c o u l d be g a i n f u l l y employed." 

The i n s u r e r o b t a i n e d the s e r v i c e s of Columbia R e h a b i l i t a t i o n 
C o n s u l t a n t s , I n c . , t o e v a l u a t e c l a i m a n t ' s p o t e n t i a l 
e m p l o y a b i l i t y . I t i d e n t i f i e d the a r e a s of home h e a l t h c a r e a i d e 
o r r e t a i l s a l e s c l e r k a s p o s s i b l e employments w i t h i n c l a i m a n t ' s 
p h y s i c a l l i m i t a t i o n s , b u t s u b s e q u e n t l y r e v i s e d t h o s e o p i n i o n s and 
s e t t l e d on t h e a r e a o f r e s p i t e c a r e p r o v i d e r . A r e s p i t e c a r e 
p r o v i d e r , a s e x p l a i n e d by Mr. A l v e r s o n , i s a p e r s o n who p r o v i d e s 
c ompanionship and minimal s u p e r v i s i o n of e l d e r l y i n v a l i d s w h i l e 
the p r i m a r y c a r e p r o v i d e r , u s u a l l y a r e l a t i v e , i s out of t h e home. 

C l a i m a n t ' s a t t e n d i n g p h y s i c i a n h a s approved the j o b 
d e s c r i p t i o n o f r e s p i t e c a r e p r o v i d e r , a l t h o u g h t h e d o c t o r i s v e r y 
c o n c e r n e d t h a t c l a i m a n t not be p l a c e d i n a p o s i t i o n where she 
might have t o p r o v i d e p h y s i c a l a s s i s t a n c e or su p p o r t b e c a u s e of 
t h e danger t o h e r r i g h t arm and s h o u l d e r . T h r e e r e s p i t e c a r e 
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p r o v i d e r r e f e r r a l s e r v i c e s who have been t o l d of c l a i m a n t ' s 
m e d i c a l l i m i t a t i o n s have a s k e d t o have c l a i m a n t submit an 
a p p l i c a t i o n . They p r o v i d e d i n f o r m a t i o n t h a t p r o v i d e r s make 
between $1.50 and $5.00 p e r h o u r . A f o u r t h p r o v i d e r s e r v i c e h a s 
no c u r r e n t o p e n i n g s , b u t would be i n t e r e s t e d i n c l a i m a n t i f i t d i d 
h a v e o p e n i n g s . P e r s o n s on a m b u l a t o r y r e s p i r a t o r y t h e r a p y have 
h e l d p o s i t i o n s a s r e s p i t e c a r e p r o v i d e r s , a c c o r d i n g t o t h e 
e v i d e n c e . 

C l a i m a n t p r e s e n t l y p e r f o r m s the t y p e of s e r v i c e s d e s c r i b e d a s 
r e s p i t e c a r e p r o v i d e r f o r h e r ex-husband on a l i v e - i n b a s i s . She 
p e r f o r m s o n l y the l i g h t e s t of h o u s e k e e p i n g d u t i e s and p r o v i d e s t h e 
m o b i l i t y t o seek and o b t a i n h e l p when i t i s needed. C l a i m a n t 
p e r f o r m s t h e work t o r e l i e v e h e r d a ughter, who l i v e s a c r o s s the 
s t r e e t , from some o f the burden of d a i l y c a r e f o r h e r i n v a l i d 
f a t h e r . 

T h e r e i s no q u e s t i o n t h a t c l a i m a n t i s s e v e r e l y and n e a r l y 
t o t a l l y d i s a b l e d . Her m e d i c a l l i m i t a t i o n s based on h e r i n j u r y and 
h e r p r e e x i s t i n g c o n d i t i o n s and s o c i a l and v o c a t i o n a l 
c o n s i d e r a t i o n s e s t a b l i s h t h a t a l m o s t a l l of t h e p o t e n t i a l l a b o r 
market h a s been e x c l u d e d from c l a i m a n t ' s c a p a c i t i e s . However, 
thr o u g h r e s o u r c e f u l j o b market a n a l y s i s , a v o c a t i o n a l 
r e h a b i l i t a t i o n c o u n s e l o r h a s l o c a t e d employment t h a t c l a i m a n t ' s 
d o c t o r c o n s i d e r s t o be w i t h i n c l a i m a n t ' s l i m i t a t i o n s and w h i c h 
o f f e r s c l a i m a n t an o p p o r t u n i t y t o e a r n wages f o r work she i s 
p r e s e n t l y p e r f o r m i n g w i t h o u t wages. A c c o r d i n g t o one o f t h e 
r e f e r r a l s e r v i c e s , t h e r e i s a s h o r t a g e of p r o v i d e r s o f t h e t y p e o f 
s e r v i c e s c l a i m a n t i s w i l l i n g and c a p a b l e of p e r f o r m i n g . 

We f i n d t h a t c l a i m a n t i s not p e r m a n e n t l y and t o t a l l y d i s a b l e d 
b a s e d on m e d i c a l f a c t o r s a l o n e , b e c a u s e h e r a t t e n d i n g p h y s i c i a n 
b e l i e v e s t h a t c l a i m a n t i s c a p a b l e of p e r f o r m i n g some work. We 
f i n d t h a t c l a i m a n t i s not e x c u s e d from s e e k i n g work bas e d on h e r 
t r a i n i n g and e x p e r i e n c e b e c a u s e she was employed a s a h o u s e k e e p e r 
f o r one y e a r i n a p r i v a t e r e s i d e n c e and f o r about two y e a r s i n a 
n u r s i n g home and now p e r f o r m s s i m i l a r s e r v i c e s f o r h e r 
ex-husband. We a l s o f i n d t h a t i t would not be f u t i l e f o r c l a i m a n t 
t o a t t e m p t t o o b t a i n employment a s a r e s p i t e c a r e p r o v i d e r i n 
l i g h t of t h e f a c t s t h a t she i s p r e s e n t l y p e r f o r m i n g a c t i v i t i e s 
t h a t f i t t h a t d e s c r i p t i o n and h e r a t t e n d i n g p h y s i c i a n b e l i e v e s 
t h a t she i s c a p a b l e of p e r f o r m i n g the work. 

B e c a u s e t h i s c a s e a r o s e a s an a p p e a l from a D e t e r m i n a t i o n 
Order w h i c h awarded permanent t o t a l d i s a b i l i t y , i t was t h e 
i n s u r e r ' s b urden t o p r o v e t h a t c l a i m a n t c o u l d be employed r a t h e r 
t h a n c l a i m a n t ' s burden t o p r o v e t h a t she c o u l d not be employed. 
P a t r i c i a A. Anderson, 35 Van N a t t a 1057 ( 1 9 8 3 ) . We f i n d - t h a t t h e 
i n s u r e r h a s c a r r i e d i t s burden o f p r o o f and t h a t c l a i m a n t f a i l e d 
t o r e b u t t h a t e v i d e n c e . 

I n a s i m i l a r c o n t e x t , i n K e i t h P h i l l i p s , 35 Van N a t t a 388 
( 1 9 8 3 ) , we s e t f o r t h t h e a n a l y s i s we b e l i e v e d a p p r o p r i a t e i n c a s e s 
i n v o l v i n g a c l a i m a n t ' s r e f u s a l t o a c c e p t employment: 

" ( 1 ) I f t h e e v i d e n c e a f f i r m a t i v e l y 
e s t a b l i s h e s t h a t t h e c l a i m a n t i s c a p a b l e o f 
p e r f o r m i n g the j o b , t h e n ORS 6 5 6 . 2 0 6 ( 3 ) 
f o r e c l o s e s an award f o r t o t a l d i s a b i l i t y ; 
( 2 ) i f t h e e v i d e n c e a f f i r m a t i v e l y 
e s t a b l i s h e s t h a t the c l a i m a n t i s not 
c a p a b l e o f p e r f o r m i n g the j o b , t h e n ORS 
6 5 6.206(3) i s i r r e l e v a n t t o an award f o r 
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t o t a l d i s a b i l i t y ; and ( 3 ) i f . . . t h e 
e v i d e n c e i s i n c o n c l u s i v e and the c l a i m a n t 
may or may not be c a p a b l e of p e r f o r m i n g t h e 
j o b , t h e n we t h i n k ORS 656.206(3) r e q u i r e s 
t h a t t h e c l a i m a n t do what i s r e a s o n a b l e and 
t r y t o p e r f o r m the o f f e r e d employment. C f . 
Dock A. P e r k i n s , 31 Van N a t t a 180, 181 
( 1 9 8 1 ) , i n which we r e f e r r e d t o 'the a c i d 
t e s t of a p p l y i n g f o r work'; t h a t metaphore 
[ s i c ] i s even more a p p l i c a b l e t o a t t e m p t i n g 
o f f e r e d work which a c l a i m a n t may be 
c a p a b l e of d o i n g . " 

The C o u r t of A p p e a l s r e v e r s e d t h e Board's c o n c l u s i o n i n 
P h i l l i p s v. L i b e r t y Mutual, 67 Or App 692 ( 1 9 8 4 ) , b a s e d on i t s de 
novo r e v i e w of the f a c t s t h a t i t f e l t e s t a b l i s h e d t h a t c l a i m a n t 
was p r e c l u d e d from t h e o f f e r e d employment by h i s p h y s i c a l 
l i m i t a t i o n s . The C o u r t of A p p e a l s d i d not d i s a g r e e w i t h t h e 
B o a r d ' s a n a l y s i s of t he c o n s i d e r a t i o n s a p p l i c a b l e t o c a s e s 
i n v o l v i n g a c l a i m a n t ' s r e f u s a l of employment. I n t h i s c o n t e x t , 
c l a i m a n t h a s r e f u s e d t o even a p p l y f o r work t h a t she i s c u r r e n t l y 
p e r f o r m i n g and work t h a t she s a y s she would do i f someone h i r e d 
h e r . 

C l a i m a n t r a i s e d t h e q u e s t i o n whether t h e p o s i t i o n o f r e s p i t e 
c a r e p r o v i d e r c a n be f a i r l y c o n s i d e r e d " g a i n f u l and s u i t a b l e 
employment." The o n l y e v i d e n c e i n the r e c o r d i s t h a t c l a i m a n t c a n 
o b t a i n employment a s a r e s p i t e c a r e p r o v i d e r w i t h i n h e r 
l i m i t a t i o n s a t a r a t e of pay between $1.50 and $5.00 p e r hour and 
a s many h o u r s p e r week a s she i s w i l l i n g and a b l e t o work. The 
r a t e of pay a p p a r e n t l y c a n approach c l a i m a n t ' s r a t e o f pay a t the 
time o f i n j u r y , which was about $5.00 p e r hour . C l a i m a n t a r g u e s 
t h a t the r e a s o n i n g i n Frame v. Crown Z e l l e r b a c h , 63 Or App 827, 
m o d i f i e d 65 Or App 801 ( 1 9 8 3 ) , p r e c l u d e s a f i n d i n g t h a t t h e 
p o s s i b i l i t y of employment a s a r e s p i t e c a r e p r o v i d e r i s " g a i n f u l 
and s u i t a b l e , " and r e l i e s on t h e r e a s o n i n g of a R e f e r e e i n t h e 
c a s e of W a l t e r R. L a C h a p p e l l e . On Board r e v i e w , we m o d i f i e d the 
R e f e r e e ' s o r d e r i n W a l t e r R. L a C h a p p e l l e , 36 Van N a t t a 1565 
( 1 9 8 4 ) , t o e x p l a i n our f i n d i n g t h a t t h e c l a i m a n t was p e r m a n e n t l y 
and t o t a l l y d i s a b l e d , b ut t h a t t h e r e a s o n i n g i n Frame was 
i n a p p l i c a b l e t o the i s s u e whether t h e c l a i m a n t had s a t i s f i e d the 
r e q u i r e m e n t of ORS 6 5 6 . 2 0 6 ( 3 ) : 

"The f o c u s of the Frame d e c i s i o n i s 
r e s t o r i n g the worker t o a c o n d i t i o n of 
s e l f - s u p p o r t . G i v e n t h a t g o a l , the c o u r t 
d i d not f e e l i t would be r e a s o n a b l e t o 
p r e c l u d e a worker who was e a r n i n g 
s u b s t a n t i a l l y more tha n t h e minimum wage 
p r i o r t o h i s i n j u r y from v o c a t i o n a l 
r e h a b i l i t a t i o n . I t seemed t o b e l i e v e t h a t 
a p a r t of the g o a l of r e h a b i l i t a t i o n was t o 
r e s t o r e a c l a i m a n t t o a j o b a t a r a t e o f 
pay which was r e a s o n a b l y comparable t o h i s 
p r e v i o u s r a t e o f pay. . . . W h i l e t h e 
purpose of v o c a t i o n a l r e h a b i l i t a t i o n i s t o 
r e s t o r e t h e c l a i m a n t , t h e purpose of 
permanent t o t a l d i s a b i l i t y i s t o m a i n t a i n 
the c l a i m a n t when he i s t o t a l l y p r e c l u d e d 
by h i s i n j u r y from s u p p o r t i n g h i m s e l f . 
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W h i l e i t may be u n f a i r t o p r e c l u d e an 
i n j u r e d worker from v o c a t i o n a l 
r e h a b i l i t a t i o n which would r e s t o r e him t o 
h i s p r e - i n j u r y r a t e , i t i s not u n f a i r t o 
deny c l a i m a n t the maintenance b e n e f i t s o f a 
permanent t o t a l d i s a b i l i t y award when he i s 
c a p a b l e of e a r n i n g a l i v i n g , even a t a r a t e 
below h i s p r e - i n j u r y e a r n i n g r a t e . " 
L a C h a p p e l l e , 36 Van N a t t a a t 1566; emphasis 
i n o r i g i n a l . 

C l a i m a n t f i n a l l y a r g u e s t h a t she does not d r i v e and would be 
r e q u i r e d t o depend on o t h e r s l i v i n g 18 t o 22 m i l e s away f o r 
t r a n s p o r t a t i o n and a s s i s t a n c e i n e m e r g e n c i e s . We f i n d t h a t 
c l a i m a n t ' s t e s t i m o n y t h a t she d r i v e s i n and around h e r r u r a l 
community and i n Albany, b u t not i n Eugene, p r o v e s t h a t c l a i m a n t 
c o u l d r e a s o n a b l y t r a n s p o r t h e r s e l f t o p l a c e s o f r e s p i t e c a r e 
employment. I n a d d i t i o n t o our f i n d i n g , c l a i m a n t ' s i n a b i l i t y or 
l a c k of d e s i r e t o d r i v e a r o s e s u b s e q u e n t l y t o the d a t e of h e r 
i n j u r y , was u n r e l a t e d t o h e r i n j u r y , and c a n n o t be c o n s i d e r e d i n 
d e c i d i n g t h e i s s u e whether c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d due t o h e r i n d u s t r i a l i n j u r y . See J o h n D. K r e u t z e r , 36 
Van N a t t a 284, a f f ' d mem. 71 Or App 355 TT584TT 

F i n a l l y , c l a i m a n t may not be a b l e t o o b t a i n employment and 
p e r f o r m t h e d u t i e s of a r e s p i t e c a r e p r o v i d e r a s a f u l l - t i m e 
permanent j o b , but t h a t would not e n t i t l e h e r t o an award o f 
permanent t o t a l d i s a b i l i t y i f she i s a b l e t o p a r t i a l l y s u p p o r t 
h e r s e l f by r e g u l a r l y p r o v i d i n g r e s p i t e c a r e f o r wages. See Thomas 
J . S t o k e s , 37 Van N a t t a 134 ( 1 9 8 5 ) . T h e r e i s no e v i d e n c e i n t h i s 
r e c o r d t h a t would s u p p o r t a f i n d i n g t h a t p r o v i d e r s of r e s p i t e c a r e 
s e r v i c e s a r e i n a s h e l t e r e d or o t h e r w i s e d i s t o r t e d l a b o r market, 
or t h a t c l a i m a n t would r e q u i r e superhuman e f f o r t s t o p e r f o r m 
a d e q u a t e l y on t h e j o b . C f . H a r r i s v. S A I F , 292 Or 683 (1982) 
( C l a i m a n t was a b l e t o g e n e r a t e income through i n f r e q u e n t 
i n v e s t m e n t a c t i v i t y ; a b i l i t y t o work, not income g e n e r a t e d , was 
d e t e r m i n a t i v e ) ; and H i l l v. S A I F , 25 Or App 697 (1976) (A f i n d i n g 
t h a t c l a i m a n t c a n p e r f o r m r e g u l a r p a r t - t i m e employment may d e f e a t 
a c l a i m f o r permanent t o t a l d i s a b i l i t y b e n e f i t s ) . We f i n d t h a t 
the i n s u r e r h a s s u s t a i n e d i t s burden of p r o o f t h a t c l a i m a n t i s not 
p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f h e r i n d u s t r i a l 
i n j u r y and h e r p r e e x i s t i n g d i s a b i l i t i e s b e c a u s e c l a i m a n t 
u n r e a s o n a b l y r e f u s e d t o a t t e m p t t o a p p l y f o r g a i n f u l and s u i t a b l e 
employment t h a t h e r a t t e n d i n g p h y s i c i a n b e l i e v e s she i s c a p a b l e o f 
a d e q u a t e l y p e r f o r m i n g . 

C o n s i d e r i n g c l a i m a n t ' s compensable p h y s i c a l i m p a i r m e n t s , h e r 
e i g h t h g r ade e d u c a t i o n , the v e r y narrow f i e l d o f employment 
a v a i l a b l e t o h e r , and o t h e r s o c i a l and v o c a t i o n a l c o n s i d e r a t i o n s , 
and t h e g u i d e l i n e s c o n t a i n e d i n OAR 436-65-600, e t s e q . , we f i n d 
t h a t c l a i m a n t would be most a p p r o p r i a t e l y compensated by an award 
of 320° f o r 100% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

B e c a u s e t h e q u e s t i o n does not a r i s e u n t i l t h e r e i s a 
m o d i f i c a t i o n o f a p r i o r award of permanent t o t a l d i s a b i l i t y , we 
c o n s i d e r whether t h e r e s h o u l d be an o f f s e t g r a n t e d f o r 
c o m p e n s a t i o n a l r e a d y p a i d t o c l a i m a n t . We c o n c l u d e t h a t no o f f s e t 
f o r payment of compensation on the D e t e r m i n a t i o n Order and 
R e f e r e e ' s o r d e r w i l l be a l l o w e d . S A I F v. C a s t e e l , 74 Or App 566 
( 1 9 8 5 ) . 
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YJe have a l s o c o n s i d e r e d the q u e s t i o n whether c l a i m a n t i s 
e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w . We f i n d t h a t 
c l a i m a n t ' s c o mpensation award h a s been reduced and, t h e r e f o r e , 
c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y f e e on r e v i e w . ORS 
6 5 6 . 3 8 2 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 25, 1985 i s r e v e r s e d . 
C l a i m a n t i s awarded 320° f o r 100% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y i n l i e u of p r i o r awards. No o f f s e t f o r payment on 
p r i o r awards i s a l l o w e d . No a t t o r n e y f e e i s awarded t o c l a i m a n t 
f o r s e r v i c e s on r e v i e w . 

DAVID F. LARRISON, C l a i m a n t WCB 84-08335 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1985 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
G a l t o n ' s o r d e r which awarded 76.8° f o r 40% s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y due t o l o s s of f u n c t i o n and use of c l a i m a n t ' s 
r i g h t arm i n a d d i t i o n t o the D e t e r m i n a t i o n Order d a t e d J u l y 20, 
1984 which awarded 38.4° f o r 20% s c h e d u l e d d i s a b i l i t y . The i s s u e 
on r e v i e w i s e x t e n t of s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t s u f f e r e d an i n j u r y to h i s r i g h t elbow i n the c o u r s e 
of h i s employment as a t r u c k r e f u e l e r and washer on J u l y 6, 1983. 
A f t e r a p e r i o d of c o n s e r v a t i v e t h e r a p y , he had s u r g e r y t o c o r r e c t 
e p i c o n d y l i t i s . A t s u r g e r y i t was d i s c o v e r e d t h a t c l a i m a n t a l s o 
had d e g e n e r a t i v e a r t h r i t i s of the r a d i a l s i d e of t he humeral 
c o n d y l e of the r i g h t elbow. 

C l a i m a n t ' s a t t e n d i n g p h y s i c i a n has r e l e a s e d c l a i m a n t t o 
r e t u r n to work, but w i t h l i m i t a t i o n s on the use of the r i g h t arm. 
C l a i m a n t i s t o l i m i t h i s l i f t i n g w i t h h i s r i g h t arm t o t e n pounds 
and i s not to perform j o b s r e q u i r i n g r e p e t i t i v e bending and 
t w i s t i n g of the r i g h t elbow and arm nor r e p e t i t i v e p u s h i n g or 
p u l l i n g of more than t e n pounds. C l a i m a n t ' s former employer h a s 
no work w i t h i n c l a i m a n t ' s p r e s c r i b e d l i m i t a t i o n s . 

C l a i m a n t m i s r e p r e s e n t e d h i s work h i s t o r y t o the a s s i g n e d 
v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r and was warned of the r i s k of 
t e r m i n a t i o n of a s s i s t a n c e f o r n o n - c o o p e r a t i o n . C l a i m a n t and h i s 
c o u n s e l o r i d e n t i f i e d the r e t u r n t o work g o a l of t r u c k d r i v i n g . 
C l a i m a n t p a s s e d a r e c e r t i f i c a t i o n e x a m i n a t i o n by d r i v i n g a 
t e n - s p e e d t r u c k around the P o r t l a n d m e t r o p o l i t a n a r e a f o r 
a p p r o x i m a t e l y an h o u r . A d o c t o r examined and c e r t i f i e d c l a i m a n t 
to be f i t w i t h o u t l i m i t a t i o n s t o d r i v e t r u c k s i n i n t e r s t a t e 
commerce. C l a i m a n t has not been a b l e t o l o c a t e a j o b , b u t t h e r e 
i s no e v i d e n c e t h a t h i s f a i l u r e t o o b t a i n employment i s r e l a t e d t o 
h i s i n d u s t r i a l i n j u r y r a t h e r t h a n any o t h e r f a c t o r . 

C l a i m a n t ' s range of motion of h i s r i g h t arm i s l i m i t e d t o 
130° of e x t e n s i o n and 100° of f l e x i o n . He h a s some p a i n and 
s w e l l i n g a f t e r e x e r t i o n and t a k e s an i b u p r o f e n a n a l g e s i c t w i c e a 
week. T e s t i n g r e v e a l s t h a t h i s hand g r i p s t r e n g t h d e c r e a s e d by 
a p p r o x i m a t e l y 20%. C l a i m a n t ' s d o c t o r c o n s i s t e n t l y opined t h a t 
c l a i m a n t ' s l o s s of use or f u n c t i o n of the r i g h t arm was m i n i m a l . 
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C l a i m a n t ' s d o c t o r was v e r y f a m i l i a r w i t h t h e AMA G u i d e s t o t he 
E v a l u a t i o n of Permanent Impairment and the d i f f e r e n c e between 
impairment and d i s a b i l i t y . 

We f i n d t h e a t t e n d i n g p h y s i c i a n ' s o p i n i o n of impairment 
p e r s u a s i v e . I t i s c l e a r t h a t c l a i m a n t h a s l o s t a s u b s t a n t i a l 
p o r t i o n of t h e use and f u n c t i o n of h i s dominant r i g h t arm, b u t we 
a r e not p e r s u a d e d t h a t t h a t l o s s i s g r e a t e r t h a n o n e - q u a r t e r o f 
th e use o f the arm. We have c o n s i d e r e d c l a i m a n t ' s t e s t i m o n y , 
which t h e R e f e r e e found c r e d i b l e and r e l i a b l e , and t he g u i d e l i n e s 
c o n t a i n e d i n OAR 436-65-500 t o 532 and f i n d t h a t c l a i m a n t would be 
a p p r o p r i a t e l y compensated by an award o f 48° f o r 25% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y of h i s r i g h t arm due t o h i s 
i n d u s t r i a l i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 15, 1985 i s m o d i f i e d t o award 
c l a i m a n t 48° f o r 25% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
l o s s of use and f u n c t i o n of h i s r i g h t arm as a r e s u l t of h i s 
i n d u s t r i a l i n j u r y i n l i e u of a l l p r i o r awards. C l a i m a n t ' s 
a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 

JACK D. LEDFORD, C l a i m a n t 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Marcus Ward, D e f e n s e A t t o r n e y 
Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n , a s i n s u r e r f o r C & C C u t t i n g 
C o n t r a c t o r s , I n c . , r e q u e s t s r e v i e w of R e f e r e e Podnar's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s low back i n j u r y c l a i m . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w t o p r e s e r v e the Board's 
j u r i s d i c t i o n o v e r h i s i n j u r y c l a i m a g a i n s t a p r e v i o u s employer, 
Umpqua C u t t e r s , I n c . , a l s o i n s u r e d by S A I F . On r e v i e w , S A I F 
c o n t e n d s i t s d e n i a l s h o u l d be r e i n s t a t e d . We ag r e e and r e v e r s e . 

C l a i m a n t was 33 y e a r s of age a t the time of h e a r i n g . H i s 
work e x p e r i e n c e h a s p r i m a r i l y i n v o l v e d heavy manual l a b o r 
a c t i v i t i e s . I n a p p r o x i m a t e l y F e b r u a r y 1982, w h i l e working f o r a 
Tex a s o i l company, c l a i m a n t s u s t a i n e d an i n j u r y t o h i s low b a c k . 
The i n j u r y o c c u r r e d a s c l a i m a n t was a t t e m p t i n g t o l i f t a d r i l l 
b i t . X - r a y s r e v e a l e d "a s p o n d y l o l y s i s of t h e p a r s i n t a r a r t i c u l a r i e s 
[ s i c ] of t h e L - 5 . " Dr. Thomas, c l a i m a n t ' s T e x a s t r e a t i n g 
p h y s i c i a n , d i a g n o s e d symptomatic s p o n d y l o l y s i s of L - 5 , w i t h a v e r y 
s l i g h t a n t e r i o r s l i p p a g e of L-5 over S - l . Dr. Thomas opined t h a t 
i f c l a i m a n t ' s r e p e a t e d e p i s o d e s of d i s c o m f o r t p e r s i s t e d , a l a t e r a l 
mass f u s i o n would be c o n t e m p l a t e d . F o l l o w i n g a few d a y s of r e s t 
and c o n s e r v a t i v e t r e a t m e n t , c l a i m a n t r e t u r n e d to work. 

C l a i m a n t h a s been symptomatic s i n c e h i s 1982 T e x a s i n j u r y . 
I n e a r l y 1983 he moved t o Oregon and e v e n t u a l l y began working a s a 
ti m b e r b u c k e r f o r Umpqua C u t t e r s i n a p p r o x i m a t e l y J u n e o r J u l y 
1983. He worked f o r Umpqua f o r some s i x t o e i g h t months. H i s 
back p a i n g r a d u a l l y worsened. Although he used h e a t i n g pads and 
a n a l g e s i c s t o r e l i e v e h i s p a i n , c l a i m a n t d i d not seek m e d i c a l 
t r e a t m e n t u n t i l J a n u a r y 1984. At t h a t time c l a i m a n t was examined 
by Dr. S c h a f e r . C l a i m a n t complained o f low back p a i n , w h i c h 
r a d i a t e d down h i s r i g h t l e g . C l a i m a n t a t t r i b u t e d h i s p a i n t o t h e 
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T e x a s i n j u r y . Dr. S c h a f e r f e l t t h a t c l a i m a n t "had some 
s i g n i f i c a n t problem" and s u b s e q u e n t l y recommended f u r t h e r X - r a y s 
and an o r t h o p e d i c r e f e r r a l . 

I n March 1984 Dr. Freeman, o r t h o p e d i s t , examined c l a i m a n t on 
r e f e r r a l from Dr. S c h a f e r . The d i a g n o s i s was " s p o n d y l o l i s t h e s i s , 
L5-S1, w i t h p r o b a b l e n e r v e r o o t involvement, r i g h t lower 
e x t r e m i t y . " I n r e s p o n s e t o c l a i m a n t ' s w i s h t o have t h e c o n d i t i o n 
r e p a i r e d , Dr. Freeman recommended a n e u r o l o g i c c o n s u l t a t i o n and a 
CAT s c a n . 

On March 26, 1984 c l a i m a n t was examined by Dr. M u n dall, 
n e u r o l o g i s t . Dr. Mundall d i a g n o s e d low back p a i n w i t h f r a c t u r e s , 
by h i s t o r y of unknown type, and r i g h t l e g numbness. The 
n e u r o l o g i s t s u s p e c t e d a r a d i c u l a r e t i o l o g y . B e f o r e c l a i m a n t 
underwent s u r g e r y , Dr. Mundall recommended t h a t e i t h e r a CAT s c a n 
or myelogram be s c h e d u l e d . 

On March 28, 1984 c l a i m a n t began working as a t i m b e r c u t t e r 
f o r C & C C u t t e r s . He had been l a i d o f f from Umpqua f o r 
a p p r o x i m a t e l y one month. C l a i m a n t worked f o r C & C f o r f o u r 
d a y s . On one of t h o s e days, c l a i m a n t was unsure which, he s l i p p e d 
w h i l e working on s t e e p ground and la n d e d on h i s b u t t o c k s . 
C l a i m a n t t e s t i f i e d t h a t h i s p a i n and numbness soon i n c r e a s e d t o 
t h e p o i n t t h a t he c o u l d work no l o n g e r . 

On A p r i l 11, 1984 c l a i m a n t was examined by Dr. Rockey, 
o r t h o p e d i s t , on r e f e r r a l from Dr. Freeman. C l a i m a n t d e s c r i b e d 
ongoing lower back and r i g h t lower e x t r e m i t y p a i n s i n c e h i s 1982 
T e x a s i n j u r y . C l a i m a n t ' s s l i p and f a l l e p i s o d e w h i l e working f o r 
C & C was not mentioned. Dr. Rockey d i a g n o s e d c h r o n i c l u m b o s a c r a l 
d e g e n e r a t i v e d i s c d i s e a s e w i t h p r o b a b l e h e r n i a t i o n and i n s t a b i l i t y 
due to Grade I s p o n d y l o l i s t h e s i s . On A p r i l 29, 1984 Dr. Rockey 
performed a s p i n a l f u s i o n and laminectomy, n o t i n g t h a t c l a i m a n t 
had been p a r t i c u l a r l y d i s a b l e d from p h y s i c a l a c t i v i t i e s i n t h e 
l a s t few weeks. 

C l a i m a n t a p p a r e n t l y attempted t o o b t a i n compensation stemming 
from h i s 1982 Texas i n j u r y b e c a u s e on May 30, 1984 he was a d v i s e d 
t h a t h i s r e q u e s t f o r b e n e f i t s was d e n i e d . C l a i m a n t ' s a p p e a l from 
t h a t d e n i a l was pending a t the time of the h e a r i n g . 

On June 8, 1984, through h i s a t t o r n e y , c l a i m a n t f i l e d c l a i m s 
a g a i n s t both of h i s Oregon e m p l o y e r s . C l a i m a n t ' s a t t o r n e y a d v i s e d 
the employers t h a t c l a i m a n t had e i t h e r s u s t a i n e d an i n j u r y t o h i s 
low back or had m a t e r i a l l y a g g r a v a t e d h i s p r e e x i s t i n g c o n d i t i o n 
w h i l e working under t h e i r employ. Both c l a i m s were d e n i e d . 

By l e t t e r d a t e d June 29, 1984 Dr. Rockey r e p o r t e d t h a t 
c l a i m a n t had g i v e n a h i s t o r y of a s i g n i f i c a n t back i n j u r y w h i l e 
w o rking i n an o i l f i e l d . A l t hough c l a i m a n t was s u b j e c t t o 
s u b s e q u e n t a t t a c k s of back p a i n s i n c e the i n j u r y , Dr. Rockey 
d e t e c t e d no major c l i n i c a l s i g n i f i c a n c e from t h e s e l a t e r a t t a c k s . 
Dr. Rockey opined t h a t c l a i m a n t ' s s p i n a l f u s i o n appeared t o be the 
r e s u l t of t he 1982 Texas i n j u r y . 

I n November 1984 Dr. Freeman r e p o r t e d t h a t h i s n o t e s d i d not 
mention c l a i m a n t ' s s l i p and f a l l w h i l e working f o r C & C. 
However, t h e d o c t o r was not s u r e t h a t such an i n c i d e n t 
" s u b s t a n t i a l l y changes the o v e r a l l p i c t u r e . " Dr. Freeman 
c o n c l u d e d t h a t whatever o c c u r r e d i n e a r l y A p r i l 1984 pushed 
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c l a i m a n t ' s p a i n i n t e n s i t y l e v e l t o t h e p o i n t where he was u n a b l e 
t o work. I n Dr. Freeman's o p i n i o n c l a i m a n t ' s subsequent e x p o s u r e 
w h i l e employed by Umpqua and C & C l i k e l y made a bad c o n d i t i o n 
even w o r s e . I f t h e d o c t o r was a p p o r t i o n i n g l i a b i l i t y , t h e 
g r e a t e s t p o r t i o n would be a t t r i b u t e d t o c l a i m a n t ' s T e x a s employer, 
b u t i n t h e e v e n t "an a l l - o r - n o t h i n g d e t e r m i n a t i o n " was r e q u i r e d , 
he a g r e e d w i t h Dr. Rockey t h a t t h e u l t i m a t e l i a b i l i t y r e s t e d w i t h 
c l a i m a n t ' s T e x a s employer. 

The R e f e r e e found C & C r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . S t a t i n g t h a t c l a i m a n t ' s c r e d i b i l i t y was not i n 
q u e s t i o n , t h e R e f e r e e r e a s o n e d t h a t a l t h o u g h c l a i m a n t was 
u n q u e s t i o n a b l y i n j u r e d i n T e x a s he was n o n e t h e l e s s a b l e t o engage 
i n h eavy manual l a b o r i n Oregon f o r more t h a n one y e a r b e f o r e t h e 
A p r i l 1984 e v e n t l e f t him d i s a b l e d . 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must p r o v e t h a t t h e 
A p r i l 1984 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g c a u s e of h i s need 
f o r s u r g e r y . Summit v. Weyerhaeuser Co., 25 Or App 851, 856 
( 1 9 7 6 ) . A m a t e r i a l c a u s e i s a p p a r e n t l y something more t h a n a 
min i m a l or de minimus c a u s e . P a t i t u c c i B o i s e C a s c a d e , 8 Or App 
503 ( 1 9 7 2 ) . Work a c t i v i t y need not be the s o l e or p r i m a r y c a u s e , 
b u t o n l y t h e p r e c i p i t a t i n g f a c t o r . Summit, s u p r a , a t page 856. 
C l a i m a n t i s r e q u i r e d t o prove c o m p e n s a b i l i t y of h i s c l a i m by a 
p r e p o n d e r a n c e of the e v i d e n c e . Hutcheson v. Weyerhaeuser Co., 288 
Or 51, 56 ( 1 9 7 9 ) . I n c a s e s i n v o l v i n g complex i s s u e s of m e d i c a l 
c a u s a t i o n , e x p e r t m e d i c a l e v i d e n c e i s u s u a l l y r e q u i r e d . U r i s v. 
Compensation Department, 247 Or 420 ( 1 9 6 7 ) . 

We a r e not p e r s u a d e d t h a t c l a i m a n t h a s e s t a b l i s h e d t h a t t h e 
A p r i l 1984 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g c a u s e of h i s need 
f o r low back s u r g e r y . The m e d i c a l e v i d e n c e not o n l y i n d i c a t e s 
t h a t s u r g e r y was c o n t e m p l a t e d b e f o r e c l a i m a n t ' s f a l l , b u t 
d i a g n o s t i c t e s t s and c o n s u l t a t i o n s were b e i n g conducted 
i m m e d i a t e l y p r i o r t o , and contemporaneously w i t h , t h e d a t e 
c l a i m a n t a l l e g e d h i s f a l l o c c u r r e d . I n t e r e s t i n g l y , o t h e r t h a n an 
o b l i q u e r e f e r e n c e i n Dr. Rockey's A p r i l 29, 1984 c h a r t n o t e s t o 
c l a i m a n t ' s p a r t i c u l a r l y d i s a b l i n g symptoms i n the l a s t few weeks, 
the A p r i l 1984 f a l l i s not mentioned i n any of the r e p o r t s or 
c h a r t n o t e s which were g e n e r a t e d d u r i n g t h i s t i m e . The f i r s t 
g e n e r a l . r e f e r e n c e t o an i n j u r y does not o c c u r u n t i l c l a i m a n t ' s 
a t t o r n e y ' s June 1984 l e t t e r t o t h e Oregon e m p l o y e r s . 
C o i n c i d e n t a l l y , t h i s l e t t e r and c l a i m a n t ' s c l a i m s were not f i l e d 
u n t i l h i s Te x a s c l a i m had been d e n i e d . F u r t h e r m o r e , t h e f i r s t 
s p e c i f i c r e f e r e n c e t o t h e A p r i l 1984 f a l l does not appear u n t i l 
c l a i m a n t ' s a t t o r n e y ' s November 1984 l e t t e r t o Dr. Freeman, who 
re s p o n d s t h a t t h e f a l l i s not mentioned anywhere i n c l a i m a n t ' s 
m e d i c a l r e c o r d . 

More i m p o r t a n t , Dr. Rockey a t t r i b u t e d c l a i m a n t ' s s p i n a l 
f u s i o n t o t h e 1982 Te x a s i n j u r y . We a c c o r d g r e a t e r w e i g h t t o t he 
o p i n i o n o f Dr. Rockey, a s t he t r e a t i n g surgeon, than t o t h e 
o p i n i o n o f Dr. Freeman. Dr. Freeman opined t h a t c l a i m a n t ' s 
p o s t - T e x a s employment l i k e l y made a bad c o n d i t i o n even worse. 
However, Dr. Freeman examined c l a i m a n t on j u s t two o c c a s i o n s , i n 
e a r l y March and e a r l y A p r i l 1984. I n a d d i t i o n , t h e p h y s i c i a n 
conceded t h a t c l a i m a n t h a s e x p e r i e n c e d ongoing symptoms s i n c e h i s 
1982 T e x a s i n j u r y and t h a t t h e r e was no contemporaneous r e c o r d of 
the A p r i l 1984 f a l l . Moreover, Dr. Freeman c o n c l u d e d t h a t t h e 
g r e a t e s t p o r t i o n of l i a b i l i t y was a t t r i b u t a b l e t o c l a i m a n t ' s T e x a s 
employer. A l t h o u g h i t i s not e s s e n t i a l t h a t a p h y s i c i a n 
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s p e c i f i c a l l y use the r e q u i s i t e magic words t o e s t a b l i s h 
c o m p e n s a b i l i t y , the e v i d e n c e when viewed as a whole must 
p r e p o n d e r a t e i n f a v o r of such a f i n d i n g . Hutcheson, s u p r a . We 
c o n c l u d e t h a t the p reponderance of the p e r s u a s i v e e v i d e n c e does 
not e s t a b l i s h t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e working f o r 
C & C m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t low back c o n d i t i o n . 
F u r t h e r m o r e , i f a n a l y z e d under an o c c u p a t i o n a l d i s e a s e t h e o r y , 
c l a i m a n t ' s c l a i m i s not compensable inasmuch a s t h e e v i d e n c e f a i l s 
t o e s t a b l i s h t h a t c l a i m a n t ' s work a c t i v i t i e s when employed by 
C & C were the major c o n t r i b u t i n g c a u s e of the w o r s e n i n g of h i s 
u n d e r l y i n g low back c o n d i t i o n . See W e l l e r v. Union C a r b i d e , 288 
Or 27 ( 1 9 7 9 ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) ; S A I F v. 
G y g i , 55 Or App 570 ( 1 9 8 2 ) . 

F i n a l l y , inasmuch as t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t 
c l a i m a n t ' s work a c t i v i t i e s w h i l e employed by Umpqua was a m a t e r i a l 
or major c o n t r i b u t i n g c a u s e of c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n or of the u n d e r l y i n g c o n d i t i o n ' s w o r s e n i n g , we a g r e e 
w i t h the R e f e r e e t h a t S A I F ' s d e n i a l on b e h a l f of Umpqua s h o u l d be 
u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1984 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . The S A I F C o r p o r a t i o n ' s d e n i a l , on 
b e h a l f of C & C C u t t i n g C o n t r a c t o r ' s , I n c . , d a t e d June 22, 1984 i s 
r e i n s t a t e d and u p h e l d . C l a i m a n t ' s a t t o r n e y ' s f e e award i s 
r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

MARY G. MISCHKE, C l a i m a n t WCB 84-01332 & 84-02928 
D o b l i e & McSwain, C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1985 
Joh n E. S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Review 
Cummins, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and McMurdo. 

I n d u s t r i a l I n d e m n i t y Company r e q u e s t s r e v i e w of t h a t p o r t i o n 
of R e f e r e e G a l t o n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m based upon no c o v e r a g e and o r d e r e d i t t o 
pay a p e n a l t y and a t t o r n e y f e e f o r u n i l a t e r a l t e r m i n a t i o n of 
temporary d i s a b i l i t y compensation. American F i r e and C a s u a l t y 
Company c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n of the R e f e r e e ' s 
o r d e r t h a t a s s e s s e d a g a i n s t i t an award of " i n t e r i m " compensation 
and a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . The major i s s u e i s 
which of the two i n s u r e r s ' g u a r a n t y c o n t r a c t s was i n e f f e c t a t the 
time of c l a i m a n t ' s i n d u s t r i a l i n j u r y . The o t h e r i s s u e s i n v o l v i n g 
p e n a l t i e s and a t t o r n e y f e e s depend, i n l a r g e p a r t , upon r e s o l u t i o n 
of the major i s s u e . 

On September 1, 1980 I n d u s t r i a l I n d e m n i t y i s s u e d i t s g u a r a n t y 
c o n t r a c t by which i t assumed the employer's l i a b i l i t y under t h e 
Oregon Workers' Compensation A c t . On March 31, 1983 c l a i m a n t 
s u s t a i n e d a compensable s t r a i n / s p r a i n i n j u r y t o h e r r i g h t arm. 
C l a i m a n t f i l e d Form 801 w i t h h e r employer on A p r i l 14, 1983 and 
I n d u s t r i a l I n d e m n i t y a c c e p t e d the c l a i m , f i r s t a s n o n d i s a b l i n g , on 
May 2, 1983 and f i n a l l y a s d i s a b l i n g on May 16, 1983. On J u n e 17, 
1983 American F i r e and C a s u a l t y i s s u e d i t s g u a r a n t y c o n t r a c t by 
w h i c h i t assumed the employer's l i a b i l i t y under the Workers' 
Compensation A c t e f f e c t i v e March 28, 1983. 

-1155-



On J u n e 28, 1983 the Workers' Compensation Department, 
C o m p l i a n c e D i v i s i o n , wrote t o t h e employer, w i t h a copy t o 
I n d u s t r i a l I n d e m n i t y , r e q u e s t i n g t h a t a n o t i c e o f c a n c e l l a t i o n o f 
I n d u s t r i a l I n d e m n i t y ' s g u a r a n t y c o n t r a c t be f i l e d , n o t i n g t h a t 
c o v e r a g e had been p l a c e d w i t h a n o t h e r c a r r i e r e f f e c t i v e March 28, 
1983. On J u l y 22, 1983 I n d u s t r i a l I n d e m n i t y i s s u e d a n o t i c e o f 
c a n c e l l a t i o n e f f e c t i v e 12:01 a.m. A p r i 1 15, 1983. On August 2, 
1983, the Workers' Compensation Department wrote d i r e c t l y t o 
I n d u s t r i a l I n d e m n i t y and a d v i s e d t h a t i t s e n t i r e p e r i o d o f 
r e s p o n s i b i l i t y was September 1, 1980 through March 27, 1983. 
I n d u s t r i a l I n d e m n i t y c o n t i n u e d t o p r o c e s s c l a i m a n t ' s c l a i m and pay 
b e n e f i t s , however, u n t i l J a n u a r y 12, 1984, when i t d e n i e d 
c l a i m a n t ' s c l a i m on the b a s i s t h a t i t d i d not p r o v i d e c o v e r a g e . 
On the same d a t e , I n d u s t r i a l I n d e m n i t y t r a n s m i t t e d c l a i m a n t ' s f i l e 
t o A m e r i c a n F i r e and C a s u a l t y , a l o n g w i t h a demand f o r 
reimbursement of c l a i m e x p e n s e s . 

C l a i m a n t ' s a t t o r n e y wrote t o the Workers' Compensation 
Department on F e b r u a r y 6, 1984 to r e q u e s t the i s s u a n c e of an o r d e r 
d e s i g n a t i n g a p a y i n g agent p u r s u a n t t o ORS 656.307. I n d u s t r i a l 
I n d e m n i t y responded t h a t i t s p o s i t i o n was t h a t i t d i d not have 
c o v e r a g e and t h a t a p a y i n g agent was not w a r r a n t e d . On . 
F e b r u a r y 15, 1984 A m erican F i r e and C a s u a l t y i s s u e d a n o t h e r 
g u a r a n t y c o n t r a c t , a p p a r e n t l y due t o t h e employer h a v i n g changed 
i t s c o r p o r a t e name. T h i s g u a r a n t y c o n t r a c t was a l s o e f f e c t i v e 
March 28, 1983. On F e b r u a r y 17, 1985 A m e r i c a n s e n t a l e t t e r i n 
the form of a d e n i a l i n which i t s t a t e d t h a t i t s p o s i t i o n was t h a t 
I n d u s t r i a l I n d e m n i t y "cannot a t t h i s time deny ongoing 
r e s p o n s i b i l i t y f o r the compensable components of [ c l a i m a n t ' s ] 
March 31, 1983 i n j u r y . " On F e b r u a r y 24, 1984 I n d u s t r i a l I n d e m n i t y 
changed i t s p o s i t i o n w i t h r e g a r d t o the e n t r y of a .307 o r d e r ; 
however on F e b r u a r y 28, 1984 A m erican v o i c e d i t s o b j e c t i o n t o s u c h 
an o r d e r . A .307 o r d e r never was e n t e r e d . 

The R e f e r e e f e l t t h a t h i s d e c i s i o n t o h o l d I n d u s t r i a l 
I n d e m n i t y r e s p o n s i b l e f o r c l a i m a n t ' s c l a i m was c o m p e l l e d by the 
Supreme C o u r t ' s d e c i s i o n i n Bauman v. S A I F , 295 Or 788 ( 1 9 8 3 ) , and 
our d e c i s i o n i n C l e v e R e t c h l e s s , 35 Van N a t t a 1788 ( 1 9 8 3 ) , 
a l t h o u g h he c h a r a c t e r i z e d t h e r e s u l t a s " d e m o n s t r a t i v e l y u n f a i r . " 
B e c a u s e of h i s r e l i a n c e upon Bauman and R e t c h l e s s , t h e R e f e r e e d i d 
not c o n s i d e r A m e r i c a n ' s e x t e n s i v e e s t o p p e l argument. S i n c e t h e 
R e f e r e e ' s d e c i s i o n i n t h i s c a s e , the answer t o the q u e s t i o n 
whether t h e r u l e of Bauman v. S A I F , s u p r a , a p p l i e s t o c a s e s i n 
which t h e i s s u e i s r e s p o n s i b l i t y between two or more i n s u r e r s or 
e m p l o y e r s h a s become somewhat l e s s c e r t a i n . 

I n Dena G. McGehee, 36 Van N a t t a 904 ( 1 9 8 4 ) , we took t h e same 
p o s i t i o n we took i n C l e v e R e t c h l e s s , s u p r a , t h a t t h e r u l e o f 
Bauman v. S A I F , s u p r a , does a p p l y i n r e s p o n s i b i l i t y c a s e s . B o t h 
McGehee and R e t c h l e s s were a p p e a l e d t o the C o u r t of A p p e a l s . I n 
Jeld-Wen, I n c . v. McGehee, 72 Or App 12, r e v den, 299 Or 203 
( 1 9 8 5 ) , t he c o u r t a f f i r m e d our o r d e r , c o n c l u d i n g : 

"We s e e n o t h i n g i n the Supreme's C o u r t ' s 
o p i n i o n i n Bauman or i n the n a t u r e of 
r e s p o n s i b i l i t y i s s u e s a s opposed t o 
c o m p e n s a b i l i t y i s s u e s t h a t p e r s u a d e s us t o 
h o l d t h a t the Bauman r u l e i s not e q u a l l y 
a p p l i c a b l e i n a r e s p o n s i b i l i t y d i s p u t e 
between em p l o y e r s . " 72 Or App a t 15. 
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However, i n R e t c h l e s s v. L a u r e l h u r s t T h r i f t w a y , 72 Or App 729, r e v 
den, 299 Or 251 ( 1 9 8 5 ) , t h e c o u r t r e v e r s e d our o r d e r , s t a t i n g : 

" [ T j h e Board h e l d t h a t I n d u s t r i a l 
I n d e m n i t y ' s a c c e p t a n c e of t he 1978 
a g g r a v a t i o n c l a i m , and payment of b e n e f i t s , 
b a r r e d i t from l a t e r d e n y i n g c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . The Board r e l i e d on 
Bauman v. S A I F , 295 Or 788 . . . ( 1 9 8 3 ) . 
We d i s a g r e e w i t h the Board's i n t e r p r e t a t i o n 
o f Bauman. 

"We i n t e r p r e t Bauman t o mean t h a t 
I n d u s t r i a l I n d e m n i t y must pay compensation, 
a t l e a s t u n t i l someone e l s e i s det e r m i n e d 
to be r e s p o n s i b l e . See Jeld-Wen, I n c . , v. 
McGehee, 72 Or App 12 . . . ( 1 9 8 5 ) . " 72 Or 
App a t 731. 

The Supreme C o u r t d e c l i n e d t o r e v i e w both c a s e s , l e a v i n g an 
a p p a r e n t disharmony between the two c a s e s t h a t , a t f i r s t b l u s h , 
a p p e a r s t o be i r r e c o n c i l a b l e . The c o u r t i n R e t c h l e s s c i t e d 
McGehee as a u t h o r i t y f o r the p r o p o s i t i o n t h a t the r u l e of Bauman 
v. S A I F r e q u i r e s an e m p l o y e r / i n s u r e r which h a s a c c e p t e d a c l a i m t o 
c o n t i n u e t o pay compensation u n t i l some o t h e r e n t i t y i s f i n a l l y 
d e t e r m i n e d t o be r e s p o n s i b l e f o r payment of compensation. We 
i n t e r p r e t t h i s t o mean t h a t , a l t h o u g h t h e e m p l o y e r / i n s u r e r may not 
deny t h e c l a i m v i s - a - v i s the c l a i m a n t , i t may l i t i g a t e t h e i s s u e 
of r e s p o n s i b i l i t y v i s - a - v i s a n o t h e r e m p l o y e r / i n s u r e r , so lo n g a s 
the c l a i m a n t c o n t i n u e s to r e c e i v e compensation. We c o n c l u d e t h a t 
R e t c h l e s s and McGehee a r e not i n c o n s i s t e n t when viewed i n t h e 
c o n t e x t of t he f a c t p a t t e r n s unique t o each of the c a s e s . 

I n McGehee, the c o u r t m e r e l y s t a t e d t h a t Bauman h a s 
a p p l i c a t i o n i n r e s p o n s i b i l i t y c a s e s . I t d i d not have o c c a s i o n t o 
r e f i n e t h e a p p l i c a b i l i t y o f Bauman by a p p l y i n g Bauman t o a f a c t 
p a t t e r n i n which a subsequent i n s u r e r i s h e l d t o be l i a b l e i n 
f a c t . I t i s i m p o r t a n t , a l t h o u g h p e r haps d i f f i c u l t , t o remember 
t h a t Bauman i t s e l f had n o t h i n g t o do w i t h r e s p o n s i b i l i t y between 
e m p l o y e r s / i n s u r e r s . Bauman i n v o l v e d p u r e l y the q u e s t i o n whether a 
s i n g l e e m p l o y e r / i n s u r e r c o u l d deny c o m p e n s a b i l i t y s e v e r a l y e a r s 
a f t e r i t had a c c e p t e d a c l a i m . The r e s u l t of the r u l e i n Bauman 
i s t o a c h e i v e some degree of f i n a l i t y i n c l a i m s p r o c e s s i n g f o r the 
c l a i m a n t . The Supreme C o u r t h e l d t h a t once an i n s u r e r h a s begun 
p a y i n g the c l a i m a n t on an a c c e p t e d c l a i m , i t cannot s t o p d o i n g so 
m e r e l y b e c a u s e i t has changed i t s mind about l i a b i l i t y . McGehee 
i s c o n s i s t e n t w i t h t h i s r a t i o n a l e by h o l d i n g t h a t t h e i n s u r e r i n 
t h a t c a s e was not f r e e t o u n i l a t e r a l l y t e r m i n a t e t h e c l a i m a n t ' s 
b e n e f i t s a f t e r i t had a c c e p t e d t h e c l a i m . 

T h i s a n a l y s i s changes d r a s t i c a l l y , however, when the 
a d d i t i o n a l f a c t s , p r e s e n t i n R e t c h l e s s , a r e added t o the c a l c u l u s , 
i . e . , a f i n d i n g t h a t a d i f f e r e n t , subsequent, i n s u r e r was l i a b l e 
i n f a c t , t h e r e b y r e l i e v i n g the f i r s t i n s u r e r from l i a b i l i t y . 
C o n s i d e r i n g t h i s a d d i t i o n a l element, t h e law i s t h a t the f i r s t 
i n s u r e r to a c c e p t t h e c l a i m i s bound by Bauman t o c o n t i n u e making 
payments, but not f o r e v e r . I n t he r e s p o n s i b i l i t y c o n t e x t , once a 
d i f f e r e n t i n s u r e r i s found l i a b l e under any a p p l i c a b l e l e g a l 
t h e o r y , t h e l i a b i l i t y o f the f i r s t i n s u r e r ends, b e c a u s e i t no 
l o n g e r makes s e n s e t o h o l d t h a t i n s u r e r l i a b l e . L i k e t h e " l a s t 
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i n j u r y r u l e , " t h e Bauman r u l e c o u l d not have been i n t e n d e d t o 
t r a n s f e r l i a b i l i t y from the employer whose employment c a u s e d 
d i s a b i l i t y t o a n o t h e r whose employment d i d n o t . C f . B o i s e C a s c a d e 
Corp. v. S t a r b u c k , 296 Or 238, 244 ( 1 9 8 4 ) . I n McGehee, t h e r e was 
no o t h e r i n s u r e r , a s t h e r e would be no o t h e r i n s u r e r i n a pure 
c o m p e n s a b i l i t y c a s e . T h a t i s t h e d i f f e r e n c e between McGehee and 
R e t c h l e s s , and t h a t d i f f e r e n c e i s what c a u s e s t h e c a s e s t o be i n 
harmony. The R e f e r e e d e c i d e d t h i s c a s e under our R e t c h l e s s c a s e , 
w h i c h used t h e McGehee a n a l y s i s i n a f a c t p a t t e r n "in w h i c h t h e r e 
were two i n s u r e r s . As we now know, t h a t a n a l y s i s was i n c o m p l e t e . 
T h i s c a s e p r e s e n t s the R e t c h l e s s " m u l t i p l e i n s u r e r " s i t u a t i o n , 
w h i c h a l l o w s f o r l i t i g a t i o n of t he r e s p o n s i b i l i t y i s s u e between 
e m p l o y e r s / i n s u r e r s , so l o n g a s the c l a i m a n t c o n t i n u e s t o r e c e i v e 
b e n e f i t s . 

T h e r e a r e two a v a i l a b l e p r o c e d u r e s by which l i t i g a t i o n a s t o 
r e s p o n s i b l i t y i n the a b s e n c e of a d e n i a l of c o m p e n s a b i l i t y may be 
c o n d u c t e d . Where t h e r e a r e m u l t i p l e c l a i m s , the p r o c e d u r e 
p r o v i d e d by ORS 656.307 s h o u l d be i n v o k e d . Where t h e r e i s one 
c l a i m and one employer and m u l t i p l e i n s u r e r s , an i n s u r e r may upon 
motion or p e t i t i o n t o the R e f e r e e j o i n a n o t h e r . I n k l e y v. F o r e s t 
F i b e r P r o d u c t s Co., 288 Or 337, 347-48 ( 1 9 8 0 ) . T h i s c a s e p r e s e n t s 
the second, or I n k l e y , s i t u a t i o n , and t h a t p r o c e d u r e s h o u l d have 
been f o l l o w e d . A l t h o u g h t h a t p r o c e d u r e would r e q u i r e the 
e m p l o y e r / i n s u r e r , r a t h e r t h a n the c l a i m a n t , t o r e q u e s t a h e a r i n g , 
i t i s t h e e m p l o y e r / i n s u r e r s e e k i n g r e l i e f . W h i l e I n d u s t r i a l 
I n d e m n i t y ' s d e n i a l i n t h i s c a s e s e t t h e s t a g e f o r t h e l i t i g a t i o n 
t h a t f o l l o w e d , i t d i d so w r o n g f u l l y a t c l a i m a n t ' s expense. We, 
t h e r e f o r e , a g r e e w i t h the R e f e r e e t h a t I n d u s t r i a l I n d e m n i t y s h o u l d 
be p e n a l i z e d f o r h a v i n g u n i l a t e r a l l y t e r m i n a t e d c l a i m a n t ' s 
c o m p e n s a t i o n . 

H a v i n g found t h a t t h e r u l e of Bauman v. S A I F , s u p r a , does not 
b i n d I n d u s t r i a l I n d e m n i t y t o c o v e r a g e f o r e v e r a s a m a t t e r o f law, 
we t u r n now t o the m e r i t s . We f i n d the s o l u t i o n t o t h i s problem 
to be r e l a t i v e l y s i m p l e . The Workers' Compensation Department 
r u l e s , OAR 436-51-120(4) and ( 5 ) , c o n t e m p l a t e a "double c o v e r a g e " 
s i t u a t i o n , and p r o v i d e : 

" ( 4 ) When t h e r e i s a double c o v e r a g e 
s i t u a t i o n , t h e p r e c e d i n g i n s u r e r ' s 
r e s p o n s i b i l i t y w i l l t e r m i n a t e w i t h the 
e f f e c t i v e d a t e of a g u a r a n t y c o n t r a c t 
i s s u e d by t h e subsequent i n s u r e r . 

" ( 5 ) An i n s u r e r whose c o v e r a g e 
r e s p o n s i b i l i t y i s t e r m i n a t e d by the f i l i n g 
o f a g u a r a n t y c o n t r a c t by a subsequent 
i n s u r e r , must f i l e a n o t i c e of t e r m i n a t i o n 
a s r e q u i r e d by ORS 656.423 or 656.427 
w i t h i n 30 d ays a f t e r becoming aware of the 
need t o t e r m i n a t e the g u a r a n t y c o n t r a c t . " 

Thus, by o p e r a t i o n of the r u l e , I n d u s t r i a l I n d e m n i t y ' s 
c o v e r a g e r e s p o n s i b i l i t y t e r m i n a t e d upon the e f f e c t i v e d a t e of 
A m e r i c a n ' s g u a r a n t y c o n t r a c t , March 28, 1983. 

A m e r i c a n a r g u e s t h a t , n o t w i t h s t a n d i n g the above-quoted r u l e , 
I n d u s t r i a l I n d e m n i t y i s estopped from d e n y i n g c o v e r a g e or h a s 
waived i t s r i g h t t o deny c o v e r a g e . I t i s a fundamental p r e c e p t of 
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i n s u r a n c e law t h a t , "Waiver or e s t o p p e l cannot be the b a s i s f o r 
c r e a t i n g an o r i g i n a l g r a n t of c o v e r a g e where no such c o n t r a c t 
p r e v i o u s l y e x i s t e d . " Wyoming S a w m i l l s v. T r a n s p o r t a t i o n I n s . Co., 
282 Or 401, 410 ( 1 9 7 8 ) ; McDonald v. T i t l e I n s u r a n c e Co. of Oregon, 
49 Or App 1055, 1058 ( 1 9 8 0 ) . I n t h i s c a s e , I n d u s t r i a l I n d e m n i t y ' s 
c o v e r a g e c e a s e d t o e x i s t , a l b e i t r e t r o a c t i v e l y , on March 28, 
1983. The t h e o r i e s of w a i v e r and e s t o p p e l cannot r e s u r r e c t t h a t 
c o v e r a g e . A c c o r d i n g l y , we f i n d A m e rican F i r e and C a s u a l t y Company 
t o be r e s p o n s i b l e f o r c l a i m a n t ' s c l a i m i n i t s e n t i r e t y . 

T h i s c a s e was c o m p l i c a t e d by the f a c t t h a t I n d u s t r i a l 
I n d e m n i t y ' s r e s p o n s i b i l i t y was t e r m i n a t e d r e t r o a c t i v e l y , which was 
the c a u s e of the c o n f u s i o n . I n d u s t r i a l I n d e m n i t y c o u l d have 
m i t i g a t e d a s u b s t a n t i a l amount of the d i f f i c u l t y of t h i s c a s e by 
p r o m p t l y a u d i t i n g i t s c l a i m s f o r t h i s employer once i t r e c e i v e d 
n o t i c e from the Department t h a t a n o t h e r i n s u r e r had assumed 
r e s p o n s i b i l i t y , and we h e a r t i l y recommend t h a t p r o c e d u r e i n t h e 
f u t u r e . 

F i n a l l y , t h e r e i s the q u e s t i o n o f p e n a l t i e s a s s e s s e d a g a i n s t 
A m e r i c a n F i r e and C a s u a l t y . The R e f e r e e c o n c l u d e d t h a t A m e r i c a n 
s h o u l d be p e n a l i z e d both f o r h a v i n g u n r e a s o n a b l y r e s i s t e d t h e 
e n t r y of a .307 o r d e r and f o r h a v i n g f a i l e d t o pay " i n t e r i m " 
c o m p e n s a t i o n once I n d u s t r i a l I n d e m n i t y n o t i f i e d i t of t h e c l a i m . 
A l t h o u g h we have h e l d t h a t , i n a f a c t s i t u a t i o n such as t h i s c a s e 
p r e s e n t s , t h e j o i n d e r mechanism s e t f o r t h i n I n k l e y v. F o r e s t 
F i b e r P r o d u c t s Co., s u p r a , i s the p r o p e r method of c o n d u c t i n g 
l i t i g a t i o n , a .307 o r d e r would have a c c o m p l i s h e d the same r e s u l t 
f o r c l a i m a n t i n t h i s c a s e . We c o n c l u d e t h a t A m e r i c a n ' s r e s i s t a n c e 
t o a .307 o r d e r was u n r e a s o n a b l e and s h o u l d be p e n a l i z e d . We a l s o 
a g r e e t h a t , i f c l a i m a n t was not working d u r i n g the i n t e r v a l 
between A m e r i c a n ' s n o t i f i c a t i o n of t h e c l a i m , J a n u a r y 10, 1984, 
and i t s d e n i a l , F e b r u a r y 17, 1984, p u r s u a n t t o t h e h o l d i n g of Bono 
v. S A I F , 298 Or 405 ( 1 9 8 5 ) , American s h o u l d have p a i d temporary 
t o t a l d i s a b i l i t y b e n e f i t s as " i n t e r i m " compensation, and t h a t the 
p e n a l t y s h o u l d be b a s e d on t h e s e "amounts then due." ORS 
6 5 6 . 2 6 2 ( 1 0 ) ; E B I Companies v. Thomas, 66 Or App 105, 111 ( 1 9 8 3 ) ; 
H a r o l d A. L e s t e r , 37 Van ITatta 745 ( 1 9 8 5 ) . 

C l a i m a n t was a nominal p a r t y on Board r e v i e w , and no 
a d d i t i o n a l a t t o r n e y f e e s w i l l be awarded. See R o b e r t Heilman, 34 
Van N a t t a 1487 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 10, 1984 i s a f f i r m e d i n 
p a r t , r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . Those p o r t i o n s of 
the R e f e r e e ' s o r d e r t h a t s e t a s i d e I n d u s t r i a l I n d e m n i t y Company's 
d e n i a l s and approved American F i r e and C a s u a l t y Company's d e n i a l 
a r e r e v e r s e d . Those p o r t i o n s of I n d u s t r i a l I n d e m n i t y Company's 
d e n i a l s d a t e d J a n u a r y 12, 1984 and J u l y 6, 1984 t h a t d e n i e d 
c o v e r a g e o f c l a i m a n t ' s i n d u s t r i a l i n j u r y a r e r e i n s t a t e d and 
a f f i r m e d . The remainder of I n d u s t r i a l I n d e m n i t y Company's 
J a n u a r y 12, 1984 and J u l y 6, 1984 d e n i a l s a r e s e t a s i d e a s moot. 
A m e r i c a n F i r e and C a s u a l t y Company's d e n i a l d a t e d F e b r u a r y 17, 
1984 i s s e t a s i d e and c l a i m a n t ' s c l a i m i s remanded t o A m e r i c a n 
F i r e and C a s u a l t y Company f o r a c c e p t a n c e and p r o c e s s i n g a c c o r d i n g 
t o law. The R e f e r e e ' s o r d e r i s m o d i f i e d t o award c l a i m a n t ' s 
a t t o r n e y a r e a s o n a b l e f e e i n the sum o f $1,450 f o r s e r v i c e s a t 
h e a r i n g i n overcoming A m e r i c a n F i r e and C a s u a l t y Company's d e n i a l , 
t o be p a i d by t h a t i n s u r e r i n a d d i t i o n t o and not out of 
c l a i m a n t ' s c o m p e n s a t i o n . The remainder of the R e f e r e e ' s o r d e r i s 
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a f f i r m e d . A m e r i c a n F i r e and C a s u a l t y Company s h a l l r e i m b u r s e 
I n d u s t r i a l I n d e m n i t y Company f o r a l l c l a i m c o s t s , e x c l u s i v e o f 
p e n a l t i e s and a t t o r n e y f e e s a s s e s s e d a g a i n s t I n d u s t r i a l I n d e m n i t y 
Company by v i r t u e o f t h i s o r d e r . 

P H I L L I P D.OHNEMUS, C l a i m a n t WCB 84-07630 
A i t c h i s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e M i c h a e l 
J o h n s o n ' s o r d e r which awarded c l a i m a n t an a d d i t i o n a l 32° ( 1 0 % ) 
u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s neck on r e v i e w o f a 
D e t e r m i n a t i o n Order r e c l o s i n g t h i s c l a i m p u r s u a n t t o ORS 
6 5 6 . 2 6 8 ( 5 ) , which awarded no compensation f o r permanent d i s a b i l i t y 
i n a d d i t i o n t o c l a i m a n t ' s p r i o r award of 64° ( 2 0 % ) u n s c h e d u l e d 
d i s a b i l i t y . The i s s u e of the p r o p e r u n s c h e d u l e d award i s 
t w o - f o l d : ( 1 ) l e g a l l y , what i s the a p p r o p r i a t e a n a l y t i c a l 
a pproach t o the e x t e n t of d i s a b i l i t y i s s u e where t h e r e h a s been a 
p r i o r award or a d j u d i c a t i o n of d i s a b i l i t y , t h e c l a i m i s reopened 
f o r v o c a t i o n a l r e h a b i l i t a t i o n and t h e n r e c l o s e d ; and ( 2 ) 
f a c t u a l l y , d i d t h e E v a l u a t i o n D i v i s i o n c o r r e c t l y d e t e r m i n e t h a t 
c l a i m a n t ' s p r e s e n t l o s s o f e a r n i n g c a p a c i t y i s n e i t h e r g r e a t e r nor 
l e s s t h a n i t was a t the time of a 1982 R e f e r e e ' s o r d e r w h i c h 
awarded 20% u n s c h e d u l e d d i s a b i l i t y . 

C l a i m a n t s u s t a i n e d t h i s neck i n j u r y i n August o f 1980 w h i l e 
d r i v i n g a s k i d d e r i n t h e woods. The d i a g n o s i s was c e r v i c a l 
s t r a i n , and c l a i m a n t was t r e a t e d c o n s e r v a t i v e l y . I n March o f 1981 
he r e t u r n e d t o work i n the woods "bumping k n o t s . " T h i s work was 
too s t r e n u o u s ; t h e r e f o r e , the f o l l o w i n g month, c l a i m a n t went t o 
work f o r the employer i n the m i l l as a t r i m p i c k e r . C l a i m a n t 
e x p e r i e n c e d an e x a c e r b a t i o n , and a myelogram and bone s c a n were 
p e r f o r m e d . T h e s e d i a g n o s t i c t e s t s were n e g a t i v e . C l a i m a n t was 
examined by t h e O r t h o p a e d i c C o n s u l t a n t s i n August of 1981. W i t h 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n ' s c o n c u r r e n c e , the c l a i m was 
c l o s e d . A D e t e r m i n a t i o n Order was e n t e r e d i n August of 1981 w i t h 
an award f o r 32° ( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o t h e 
neck. C l a i m a n t c o n t i n u e d t o t r e a t w i t h h i s a t t e n d i n g p h y s i c i a n . 
Dr. Newby. I n F e b r u a r y o f 1982 Dr. Newby r e p o r t e d t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y , t h a t he was r e l e a s e d t o r e t u r n t o work 
w i t h l i m i t a t i o n s i n h i s a b i l i t y t o bend r e p e t i t i v e l y , s t o o p , c r a w l 
or l i f t i n e x c e s s of 50 pounds. 

A h e a r i n g convened i n A p r i l of 1982 w i t h one o f t h e i s s u e s 
b e i n g e x t e n t of permanent d i s a b i l i t y . C l a i m a n t t e s t i f i e d t h a t 
t h e r e had been a r e d u c t i o n i n t h e work f o r c e a t t h e m i l l , w h i c h 
a p p a r e n t l y r e s u l t e d i n a l a y o f f . He b e l i e v e d he was c a p a b l e of 
c o n t i n u i n g h i s work a s a t r i m p i c k e r or working on f i r e watch; 
h o w e v e r , • c l a i m a n t f e l t he no l o n g e r was c a p a b l e o f working a s a 
s k i d d e r o p e r a t o r . C l a i m a n t had sought work a t v a r i o u s p l a c e s , 
i n c l u d i n g o t h e r m i l l s , b u t he remained unemployed a s of t h e t i m e 
of h e a r i n g . The R e f e r e e c o n s i d e r e d the f a c t s t h a t most o f 
c l a i m a n t ' s work e x p e r i e n c e had been i n heavy l a b o r , from which he 
was p r e c l u d e d ; t h a t c l a i m a n t had a t e n t h grade e d u c a t i o n ; t h a t he 
was 46 y e a r s of age; and t h a t he s u f f e r e d m i l d permanent 
impairment as a r e s u l t of h i s neck i n j u r y . The R e f e r e e awarded an 
a d d i t i o n a l 32° ( 1 0 % ) u n s c h e d u l e d d i s a b i l i t y f o r a t o t a l of 64° 
( 2 0 % ) . The R e f e r e e ' s o r d e r became f i n a l by o p e r a t i o n of l a w . 
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The claim was reopened for v o c a t i o n a l a s s i s t a n c e i n May of 
1983. Claimant r e c e i v e d on the job t r a i n i n g i n small engine 
r e p a i r . Upon completion of the t r a i n i n g , claimant obtained f u l l 
time employment with the company that had provided h i s t r a i n i n g . 
The claim was r e c l o s e d by the Determination Order i n i s s u e , which 
was entered June 20, 1984. 

Claimant challenged the Determination Order a s s e r t i n g 
entitlement to an a d d i t i o n a l unscheduled award. The employer 
contended that, i n view of claimant's s u c c e s s f u l completion of an 
authorized t r a i n i n g program and reentry to the labor market, 
claimant's earning capacity, i n f a c t , had been i n c r e a s e d . I t i s 
unclear, however, whether the employer's a s s e r t i o n of i n c r e a s e d 
earning c a p a c i t y was intended s o l e l y as a defense a g a i n s t 
claimant's request for a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y , or 
whether the employer sought a reduction i n claimant's permanent 
d i s a b i l i t y award. 

The Referee found that claimant's current p h y s i c a l 
l i m i t a t i o n s are approximately the same now as they were at the 
time of the 1982 hearing, and that, p h y s i c a l l y , claimant i s 
f e e l i n g s l i g h t l y b e t t e r than he f e l t at the time of the 1982 
hearing. We agree. He found no f a c t o r , "medical or otherwise," 
which had s i g n i f i c a n t l y decreased claimant's earning c a p a c i t y 
s i n c e the l a s t hearing. He found that the e a r l i e r determination 
of claimant's d i s a b i l i t y was based upon "in a c c u r a t e medical input 
from Dr. Newby," a finding with which we do not agree. F i n a l l y , 
the Referee f e l t at l i b e r t y to d i s r e g a r d the 1982 Referee's order 
" r e g a r d l e s s of whether there has been a s i g n i f i c a n t change i n any 
circumstance s i n c e the e a r l i e r r a t i n g . " I n support of t h i s 
conclusion, the Referee r e l i e d upon Hanna v. SAIF, 65 Or App 649 
(1983). 

I n B i l l y Joe Jones, 36 Van Natta 1230, 1231 (1984), we 
s t a t e d , "On r e c l o s u r e of a claim pursuant to ORS 656.268(5) we 
evaluate the claimant's unscheduled d i s a b i l i t y based upon 
p r e s e n t l y e x i s t i n g f a c t s and circumstances, but we take i n t o 
c o n s i d e r a t i o n p r i o r award or p r i o r a d j u d i c a t i o n s of unscheduled 
d i s a b i l i t y as part of the evaluation process." T h i s i s our 
understanding of the r e e v a l u a t i o n process on r e c l o s u r e upon 
completion of an authorized t r a i n i n g program, or when a claimant 
otherwise ceases to be e n r o l l e d and a c t i v e l y engaged i n an 
authorized t r a i n i n g program. See Beverly J . Watkins, 36 Van Natta 
1584, 1586 (1984). 

The Referee compared claimant's present circumstances to the 
circumstances e x i s t i n g at the time of the p r i o r hearing i n 
a n a l y z i n g the extent of d i s a b i l i t y i s s u e . He considered the f a c t s 
that i n the i n t e r i m claimant had obtained h i s GED, had acquired 
new s k i l l s , had obtained g a i n f u l employment, and had performed 
small engine r e p a i r work for over a year without missing any time 
from work. He mistakenly concluded that claimant i s incapable of 
l i f t i n g more than 30 pounds. We understand the evidence to 
e s t a b l i s h that claimant i s capable of l i f t i n g and c a r r y i n g up to 
50 pounds frequently and up to 100 pounds o c c a s i o n a l l y , although 
claimant t e s t i f i e d that he " g e t [ s ] by r e a l w e l l " i f he works 
somewhere i n the 30-pound area. T h i s has e s s e n t i a l l y been the 
case s i n c e claimant was i n i t i a l l y determined to be medically 
s t a t i o n a r y i n August of 1981. 

Our d e c i s i o n s s i n c e Hanna v. SAIF, supra have been arguably 
i n c o n s i s t e n t on the a n a l y t i c a l approach to the p o s t - v o c a t i o n a l 
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r e h a b i l i t a t i o n e v a l u a t i o n of permanent d i s a b i l i t y . For example, 
compare Juan Alonzo, 37 Van Natta 57 (1985); Dwayne A. Kester, 36 
Van Natta 1236 (1984); Martin A. F u l f e r , 36 Van Natta 61 (1984); 
and James B. Arndt, 36 Van Natta 4 (1984), with B e v e r l y J . 
Watkins, supra and B i l l y Joe Jones, supra. For the sake of 
c l a r i t y , we r e i t e r a t e our statement i n Jones that we consider 
p r e s e n t l y e x i s t i n g f a c t s and circumstances when we r e e v a l u a t e the 
permanent d i s a b i l i t y question on r e c l o s u r e pursuant to ORS 
656.268(5), but we do not d i s r e g a r d p r i o r awards or a d j u d i c a t i o n s 
of permanent d i s a b i l i t y . 

Whereas claimant's p h y s i c a l c o ndition has remained 
e s s e n t i a l l y the same s i n c e the 1982 extent hearing, h i s v o c a t i o n a l 
s i t u a t i o n has markedly improved. The employer a s s e r t s that, for 
t h i s reason, the Determination Order should be modified and 
cl a i m a n t ' s permanent d i s a b i l i t y award reduced. Although we f i n d 
that the Referee e r r e d i n i n c r e a s i n g claimant's unscheduled 
d i s a b i l i t y award, we do not agree with the employer that 
c l a i m a n t ' s unscheduled award should be reduced. Notwithstanding 
claimant's s u c c e s s f u l v o c a t i o n a l r e h a b i l i t a t i o n , he i s s t i l l 
precluded from a s i g n i f i c a n t p o r t i o n of the labor market as a 
r e s u l t of the r e s i d u a l e f f e c t s of h i s neck i n j u r y . When we 
consider c l a i m a n t ' s e m p l o y a b i l i t y i n the broad f i e l d of general 
occupations, ORS 656.214(5), we f i n d that the previous award of 
64° (20%) unscheduled d i s a b i l i t y a p p r o p r i a t e l y compensates 
claimant for the l o s s of earning c a p a c i t y a t t r i b u t a b l e to h i s 
i n d u s t r i a l i n j u r y . Therefore, we a f f i r m the Determination Order 
which r e c l o s e d the c l a i m without m o d i f i c a t i o n of c l a i m a n t ' s 
previous unscheduled award. 

ORDER 

The Referee's order dated January 15, 1985 i s reversed and 
the Determination Order dated June 20, 1984 i s affirmed. 

GLORIA J . PARR, C l a i m a n t WCB 83-06860 & 83-06861 
W. D a n i e l B a t e s , J r . , C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members F e r r i s and McMurdo. 

Claimant requests review of that p o r t i o n of Referee Thye's 
order upholding the SAIF Corporation's d e n i a l of compensability of 
ongoing medical s e r v i c e s for her low back. SAIF seeks r e v e r s a l of 
that p o r t i o n of the Referee's order s e t t i n g a side i t s aggravation 
d e n i a l r e l a t i n g to claimant's r i g h t ankle. SAIF contends i n the 
a l t e r n a t i v e t hat claimant's condition i s the r e s p o n s i b i l i t y of a 
subsequent employer. 

The Board a f f i r m s and adopts those portions of the Referee's 
order upholding SAIF's d e n i a l of care and treatment of c l a i m a n t ' s 
low back as unrelated to her compensable c o n d i t i o n . However, we 
d i s a g r e e with that p o r t i o n of the order reopening claimant's r i g h t 
ankle c l a i m . 

Claimant i n j u r e d her ankle at work i n a cannery on 
November 21, 1978. Dr. M a t t e r i , an orthopedic surgeon, performed 
a t a r s a l tunnel r e l e a s e on March 28, 1979, and a second ankle 
surgery on August 15, 1979. The claim was closed by a September 
1980 Determination Order, but reopened i n December 1980. The 
claim was again c l o s e d by a Determination Order i n March 1981 and 
claimant requested review. -1162-



Dr. Degge examined claimant and reported on September 1, 1982 
that claimant complained of aching i n the ankle and foot, 
aggravated by prolonged walking or standing and a l s o by cold or 
damp weather. Although claimant was then employed at her cannery 
job, she stat e d that her d a i l y a c t i v i t i e s were severely: l i m i t e d 
and included no walks, no housework, no cooking and no-grocery 
shopping. Dr. Degge recorded the range of motion i n claimant's 
ankle and noted no abnormal weight-bearing c a l l u s e s . His 
di a g n o s i s included chronic s t r a i n syndrome or chronic r e a c t i v e 
s y n o v i t i s of the r i g h t ankle. He s a i d : 

"This p a t i e n t apparently r e a c t i v a t e s a 
chronic s y n o v i t i s which r e s u l t s i n 
increased f l u i d w i t h i n the ankle j o i n t 
p e r i o d i c a l l y on e x c e s s i v e use or a c t i v i t y 
which subsides with r e s t and treatment with 
anti-inflammatory medications. She seems 
to perform s a t i s f a c t o r i l y as long as 
ex c e s s i v e demands such as prolonged 
walking, standing, or climbing s t a i r s can 
be avoided. 

" R e s t r i c t i o n of her occupation to el i m i n a t e 
t h i s type of a c t i v i t y i s recommended." 

A hearing was held on October 4, 1982 before Referee 
Peterson. The March 9, 1983 Opinion and Order summarized 
claimant's testimony as follows: 

" I n her testimony, claimant confirmed that 
she limps (with a worse limp i n damp 
weather); that she cannot take walks, run 
or jog; and that she has d i f f i c u l t y 
descending s t a i r s . She cannot engage i n 
a c t i v i t i e s that put s i g n i f i c a n t pressure on 
the ankle. She wears only f l a t shoes. At 
the end of a working day, her ankle i s very 
p a i n f u l , and i s swollen to the extent that 
i f she removes her shoe she cannot get i t 
back on. She d e s c r i b e s a number of 
avocat i o n a l and other o f f - t h e - j o b 
a c t i v i t i e s that she had given up." 

The Referee increased claimant's t o t a l scheduled award to 50% of 
the r i g h t foot. 

Claimant sought emergency treatment on March 25, 1983, 
complaining of pain i n the bottom of her r i g h t foot and i n a b i l i t y 
to bend her toes. On March 31, 1983 Dr. Matteri s t a t e d that 
claimant apparently had a recurrence of her t e n d i n i t i s , but that 
she had been placed on anti-inflammatory medication and was 
improving. Dr. Matteri s t a t e d that claimant had been on her f e e t 
a l l day long working as a cook, but had not worked s i n c e 
March 25. He r e l e a s e d her to re t u r n to work e f f e c t i v e "April 4, 
1983, and stat e d that no a d d i t i o n a l d i s a b i l i t y would r e s u l t . 

Claimant came under the care of Dr. McCarthy, a c h i r o p r a c t o r , 
on A p r i l 19, 1984. She was found to complain of extreme 
lumbosacral discomfort and marked discomfort i n the r i g h t l e g . 
The diagnosis included moderate to severe r i g h t SI neuropathy 
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extending to the l e v e l of the ankle. On May 23, 1983 Dr. McCarthy 
authorized four to s i x weeks of time l o s s , s t a t i n g that--claimant 1 s 
attempt to continue working as a cook had been met w i t h — i n c r e a s e d 
s u b j e c t i v e and o b j e c t i v e f i n d i n g s to the point that were she to 
continue, the r i s k of i r r e v e r s i b l e degenerative t i s s u e development 
was apparent. 

Claimant was reexamined by Dr. Degge on June 14, 1983. She 
r e l a t e d sharp ankle pain on standing, f a i r l y constant throughout 
the day. She noted that she t w i s t s the ankle e a s i l y . She 
experienced pain i n the b a l l of her foot while d r i v i n g when using 
the foot p e d a l s . Dr. Degge found greater range of motion i n the 
foot and ankle than he had reported i n 1982. His d i a g n o s i s 
included f u n c t i o n a l o v e r l a y and dependent p e r s o n a l i t y with drug 
abuse documented. He s t a t e d : 

"This p a t i e n t ' s ankle complaints were 
reviewed. She does have some p a i n f u l 
c a l l o s i t i e s on the pl a n t a r aspect of the 
second and t h i r d metatarsal heads which 
would be r e l i e v e d by the use of a 
m e t a t a r s a l pad. T h i s symptom i s probably 
aggravated by the l i m i t e d d o r s i f l e x i o n of 
her foot i n the stepoff phase of her g a i t , 
producing e x c e s s i v e weight bearing on the 
for e f o o t . " 

Dr. Degge s t a t e d that claimant could r e t u r n to the same 
occupation but should avoid prolonged walking, e s p e c i a l l y up or 
down s t a i r s , or prolonged standing due to her p o s t u r a l low back 
problem. He estimated claimant's l o s s of funct i o n i n the r i g h t 
ankle as e s s e n t i a l l y the same as i t had been i n September 1982 and 
s t a t e d that no i n c r e a s e i n her permanent p a r t i a l d i s a b i l i t y award 
was i n d i c a t e d . 

Claimant's testimony at hearing contains s e r i o u s 
i n c o n s i s t e n c i e s and s t r o n g l y suggests p r i o r d e c e i t f u l conduct. We 
a s s i g n i t l i t t l e weight. 

Claimant has re c e i v e d a s i g n i f i c a n t award of permanent 
p a r t i a l d i s a b i l i t y for her foot. She has s i n c e experienced 
f l u c t u a t i o n s , but not to such a degree as to exceed t h a t 
fores e e a b l e a t that time of the p r i o r award. Compare F r a n c i s 
Knoblauch, 35 Van Natta 218 (1983), with Thomas Black, 35 Van 
l l a t t a 1193 (1983). Claimant's symptomatic worsening in".March 1983 
was i n d i r e c t response to a c t i v i t i e s p r e v i o u s l y declared to be 
beyond her l i m i t a t i o n s . Dr. Matteri r e f e r r e d to claimant's March 
1983 c o n d i t i o n as merely a recurrence. Dr. Degge s i m i l a r l y found 
that claimant had not worsened. We f i n d that claimant "has f a i l e d 
to-prove that her compensable condition worsened. ORS .656.273. 
Accordingly, we need not reach the i s s u e of employer/insurer 
r e s p o n s i b i l i t y . 

ORDER 

The Referee's order dated January 31, 1985 i s affirmed i n 
pa r t and reversed i n p a r t . That portion of the Referee's order 
which s e t a s i d e the SAIF Corporation's d e n i a l i s re v e r s e d . SAIF's 
ankle aggravation d e n i a l of June 24, 1983 i s r e i n s t a t e d and 
affirmed. The remainder of the Referee's order i s affirmed. 
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IVAN L. PHIPPS, C l a i m a n t WCB 84-00176 
Haugeberg, e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF Corporation requests review of Referee Q u i l l i n a n ' s 
order which p a r t i a l l y s e t aside i t s d e n i a l of c h i r o p r a c t i c 
treatment. The Referee ordered payment of claimant's c h i r o p r a c t i c 
treatment for h i s "back and h i p complaints. . . through the date 
of l a s t treatment i n December 1983." The i s s u e i s the 
compensability of claimant's c h i r o p r a c t i c treatment; i . e . whether 
i t i s c a u s a l l y r e l a t e d to claimant's 1974 r i g h t foot i n j u r y . We 
r e v e r s e . 

Claimant sustained a compensable r i g h t foot i n j u r y i n 1974 
when he was working as a roofer and a ladder c o l l a p s e d under him. 
Claimant f e l l e ight or nine feet and landed on h i s r i g h t h e e l , 
f r a c t u r i n g the os c a l c i s . The claim was closed i n October of 1975 
with an award of 27° scheduled d i s a b i l i t y for 20% l o s s of the 
r i g h t foot. By a September 1977 s t i p u l a t i o n , claimant was granted 
an a d d i t i o n a l 20.25° for a t o t a l of 47.25° scheduled d i s a b i l i t y 
for 34% l o s s of the r i g h t foot. Claimant returned to work i n a 
d i f f e r e n t occupation r e q u i r i n g no climbing. 

I n December of 1980, as a r e s u l t of i n c r e a s i n g foot or ankle 
pain, claimant stopped working. I n June of 1981 h i s orthopedic 
surgeon, Dr. McKillop, performed a t r i p l e a r t h r o d e s i s . By t h i s 
time, the c l a i m was i n own motion s t a t u s . ORS 656.278. By Own 
Motion Order dated February 10, 1981, the Board ordered c l a i m 
reopening for payment of temporary t o t a l d i s a b i l i t y . The claim 
was r e c l o s e d by the Board i n A p r i l of 1982, with an award for an 
a d d i t i o n a l 13.5° unscheduled d i s a b i l i t y , thereby granting claimant 
a t o t a l award of 60.75° or 45% l o s s of the r i g h t foot. Dr. 
McKillop r e l e a s e d claimant for modified work, but claimant did not 
r e t u r n to work. 

I n August of 1982 the p a r t i e s entered i n t o a disputed claim 
settlement agreement r e s o l v i n g i s s u e s r e l a t i v e to claimant's 
"aggravation c l a i m . " 

Beginning i n May or June of 1983, claimant began to 
experience pain spreading from h i s ankle, up h i s l e g , i n t o h i s 
r i g h t buttock and hip, i n t o h i s low back on the r i g h t s i d e , up the 
e n t i r e spine to the base of h i s head, causing headachess He 
sought medical care and received treatment from Dr. Blake, an 
orthopedic p h y s i c i a n . Dr. Blake i n j e c t e d c o r t i s o n e i n t o 
claimant's ankle, but the pain was not r e l i e v e d . — 

-̂ Claimant then sought treatment from Dr. Pearson, a 
c h i r o p r a c t o r , who became h i s attending p h y s i c i a n . Dr. Pearson 
f i r s t t r e a t e d claimant i n J u l y 1983 and diagnosed "marked r i g h t 
s a c r o i l i a c s t r a i n / s p r a i n with attendant p a r a v e r t e b r a l spasms and 
Grade I I I n e u r a l g i a i n the r i g h t lower extremity." Dr. Pearson 
reported that claimant was predisposed to t h i s c o n d i t i o n as a 
r e s u l t of the f a c t that h i s r i g h t leg was one-half inch shorter 
than h i s l e f t . T h i s "foreshortened" r i g h t l e g was a r e s u l t of 
claimant's f a l l and 1981 operation. Dr. Pearson recommended 
manipulative treatment, r e h a b i l i t a t i v e e x e r c i s e therapy and 
p o s s i b l y , i n the future, a c o r r e c t i v e o r t h o t i c device to c o r r e c t 
the l e g length d i f f e r e n t i a l . 
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I n August of 1983 Dr. Pearson reported to SAIF h i s impression 
that claimant was "incapable of r e t u r n i n g to any g a i n f u l 
employment" due to h i s p a i n pattern, "marked a n t a l g i a and limping 
g a i t . " He requested c l a i m reopening. 

I n September of 1983 claimant was examined by a 
t h r e e - p h y s i c i a n panel of the Orthopaedic Consultants. T h e i r 
examination of claimant's lumbar spine and p e l v i s revealed no 
tenderness, except for s l i g h t r i g h t s a c r o i l i a c j o i n t tenderness, 
and no v i s i b l e or palpable muscle spasm. They found a s l i g h t l y 
compensatory lumbar s c o l i o s i s r e l a t i v e to the l e g length 
d i s c r e p a n c y . The lumbar s c o l i o s i s was noted to be "supple." The 
Consultants' diagnoses included muscle c o n t r a c t i o n headaches and 
spine pain, unrelated to the r e s i d u a l s of claimant's i n d u s t r i a l 
i n j u r y . They noted, however, that i t was "a reasonable 
c o n s i d e r a t i o n " to provide claimant with a shoe l i f t i n order to 
e q u a l i z e h i s l e g lengths and thereby improve h i s g a i t . They found 
no medical b a s i s for considering claimant unemployable, and i t was 
f e l t t h a t claimant was capable of performing f u l l , l i g h t duty, for 
which he was r e l e a s e d the preceding year. 

SAIF then r e f e r r e d claimant for examination by Dr. T i l d e n , a 
c h i r o p r a c t o r . On h i s examination, Dr. T i l d e n noted that claimant 
walked with a r i g h t limp and stood with h i s r i g h t h i p lower than 
h i s l e f t . There was an i n c r e a s e i n the t h o r a c i c kyphosis and 
lumbar l o r d o s i s , but no evidence to v i s u a l i z a t i o n or p a l p a t i o n of 
any areas of muscular spasm along the e n t i r e spine. There was no 
s c o l i o s i s when claimant was s i t t i n g or recumbent. Thus, Dr. 
T i l d e n concluded that claimant's s c o l i o s i s was of a compensatory 
nature secondary to the r i g h t leg length d e f i c i e n c y . He found 
s u b j e c t i v e tenderness over the spinous processes of a l t of the 
lumbar vertebrae "on an i n c o n s i s t e n t b a s i s . " He found tio sensory 
d e f i c i t to l i g h t touch or p i n p r i c k of the upper or lower 
e x t r e m i t i e s , with the exception of the area below the alikle and 
the s u r g i c a l s c a r on claimant's r i g h t foot. Dr. T i l d e n diagnosed, 
among other things, t e n s i o n headaches and general muscular t e n s i o n 
s t a t e , by h i s t o r y , unrelated to claimant's i n j u r y . 

Dr. T i l d e n explained that claimant's r i g h t lower extremity 
d e f i c i e n c y had caused a f u n c t i o n a l s c o l i o s i s , which could e a s i l y 
be c o r r e c t e d , and which he recommended he c o r r e c t e d . He s t a t e d 
that i t i s i l l o g i c a l , biomechanically, to a t t r i b u t e claimant's 
s u b j e c t i v e symptoms to h i s l e g length d e f i c i e n c y because weight 
bearing s t r e s s e s have t h e i r e f f e c t on the side of the long 
extremity, r a t h e r than the short s i d e , and claimant's symptoms 
were e n t i r e l y on the s t r e s s f r e e s i d e . Dr. T i l d e n s t a t e d that i t 
was understandable that Dr. Pearson's treatment r e l i e v e d 
c laimant's muscle tension symptoms, but that there was no 
o b j e c t i v e evidence or r a t i o n a l e e s t a b l i s h i n g a c a u s a l r e l a t i o n s h i p 
between these symptoms and claimant's 1974 i n j u r y . Dr. T i l d e n 
concluded t h a t , with the r e s i d u a l s of h i s i n j u r y , claimant was 
most l i k e l y s u i t e d for work i n the l i g h t category. 

Dr. Pearson apparently was provided a copy of Dr. T i l d e n ' s 
report, and i n a l e t t e r to SAIF he expressed h i s disagreement with 
Dr. T i l d e n ' s c o n c l u s i o n s . Dr. Pearson s t a t e d that h i s treatment 
was d i r e c t e d toward r e s o l u t i o n or reduction of the f u n c t i o n a l 
s c o l i o s i s found i n claimant's lumbar and t h o r a c i c spine, as w e l l 
as attempting to c o r r e c t the anatomical compensation caused by 
claimant's s u r g i c a l l y induced shortened r i g h t l e g . 
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SAIF r e f e r r e d claimant for examination by Dr. Struckman, 
another orthopedic p h y s i c i a n , i n March of 1984. Dr. Struckman 
found claimant's g a i t "rather i n t e r e s t i n g , " and he commented: 

" * * * [ I ] t i s i n t e r e s t i n g because an 
a n t a l g i c g a i t , a p a i n f u l g a i t , i s u s u a l l y 
a s s o c i a t e d with a very short stance phase 
— h i s stance phase a c t u a l l y i s prolonged 
so that as he walks, he puts more weight on 
the r i g h t ankle for a longer period of time 
than he does with h i s l e f t and a c t u a l l y 
then comes down on h i s l e f t foot very hard 
— t h i s would i n d i c a t e some conversion type -
of g a i t and would i n d i c a t e that he i s 
attempting to s t r e s s h i s limp to me." SL~ 

Dr. Struckman concluded that claimant's h i p pain was not of 
" s i g n i f i c a n c e , " and that i t was hard to know whether i t was 
r e l a t e d to h i s i n j u r y . Dr. Struckman suspected that it/was not. 
He had l i t t l e to o f f e r claimant other than to wear a shoe l i f t . 

1* At the hearing, claimant described h i s symptoms and. how Dr. 
Pea-rson's treatment afforded temporary r e l i e f . He had purchased 
an£arch support with h i s own funds, which he wore, but which 
afforded no appreciable r e l i e f of h i s symptoms. He never 
submitted a b i l l for t h i s device to SAIF. Nor did claimant 
request that SAIF purchase a leg l i f t . 

The Referee concluded that the evidence e s t a b l i s h e s that 
claimant has developed a compensatory s c o l i o s i s as a r e s u l t of the 
leg length d i f f e r e n t i a l . We agree. She reasoned, " I t i s 
reasonable to i n f e r that t h i s s c o l i o s i s could cause a c e r t a i n 
degree of muscular tension and discomfort i n the back and h i p , 
though there i s no d i r e c t medical evidence on t h i s point." 
Because Dr. Pearson's treatment was d i r e c t e d at c o r r e c t i n g the 
s c o l i o s i s and attendant muscle tension of the back, she found the 
c h i r o p r a c t i c treatment compensable as a consequence of claimant's 
ankle i n j u r y . Because claimant had never been provided a leg 
l i f t , and i t was reasonable to expect that such an o r t h o t i c device 
would a l l e v i a t e claimant's back symptoms, " i f , indeed, they are 
r e l a t e d to the s c o l i o s i s , " the Referee ordered payment of Dr. 
Pearson's b i l l s up to the date of h i s l a s t treatment. She found 
claimant e n t i t l e d to a shoe, or l e g , l i f t and explained the reason 
for l i m i t i n g her order to payment of Dr. Pearson's outstanding 
b i l l i n g s : " I am not convinced claimant i s , at t h i s time, e n t i t l e d 
to any f u r t h e r c h i r o p r a c t i c care absent a good t r i a l of use of a 
properly f i t t e d shoe support." 

The i s s u e that was brought before the Referee was the c a u s a l 
r e l a t i o n s h i p between claimant's o r i g i n a l ankle i n j u r y and h i s 
c u r r e n t c h i r o p r a c t i c treatment. I t i s claimant's burden to prove 
that the r e q u i s i t e c a u s a l r e l a t i o n s h i p e x i s t s . On our de novo 
review of the record, we are unable to conclude i t i s more l i k e l y 
than not that Dr. Pearson's c h i r o p r a c t i c treatments are necessary 
as a r e s u l t of the r e s i d u a l s of claimant's compensable r i g h t foot 
i n j u r y . 

Claimant has a f u n c t i o n a l s c o l i o s i s as a r e s u l t of h i s 
shortened r i g h t l e g . Whether h i s r i g h t - s i d e d symptomatology i s 
r e l a t e d to or caused by t h i s s c o l i o s i s i s determinative. Dr. 
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Pearson c l a i m s he i s t r e a t i n g the symptoms of the s c o l i o s i s . Dr. 
T i l d e n , on the other hand, a s s e r t s that i t i s biomechanically 
i l l o g i c a l to a t t r i b u t e claimant's s u b j e c t i v e complaints to h i s l e g 
length d e f i c i e n c y . Dr. Struckman suspects that claimant's 
symptoms are not r e l a t e d to h i s o r i g i n a l i n j u r y , and the 
Orthopaedic Consultants found i t " u n l i k e l y " that there was any 
c o r r e l a t i o n between claimant's symptoms and h i s i n j u r y - ^ r e l a t e d 
r e s i d u a l s . Claimant's testimony i s of l i t t l e a s s i s t a n c e i n 
r e s o l v i n g t h i s i s s u e of medical c a u s a t i o n . 

" For the foregoing reasons, we f i n d and hold that claimant has 
f a i l e d to e s t a b l i s h the compensability of h i s c h i r o p r a c t i c 
treatment by a preponderance of the p e r s u a s i v e evidence. 
Therefore, SAIF's d e n i a l must be r e i n s t a t e d i n i t s e n t i r e t y . 

ORDER 

The Referee's order dated February 25, 1985 i s reversed, and 
the SAIF Corporation's d e n i a l dated December 27, 1983 i s 
r e i n s t a t e d and affirmed. 

DARYL G. RICHMOND, C l a i m a n t WCB 83-08780 
P h i l i p H. Garrow, C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF Corporation requests review of that p o r t i o n of 
Referee N i c h o l s ' order s e t t i n g aside a disputed claim settlement. 
Claimant c r o s s - r e q u e s t s review of those portions of the Referee's 
order which upheld SAIF's aggravation d e n i a l regarding claimant's 
back and ordered temporary d i s a b i l i t y b e n e f i t s paid for claimant's 
p s y c h o l o g i c a l c o n d i t i o n as of August 12, 1983. Claimant contends 
that he should r e c e i v e temporary t o t a l d i s a b i l i t y from December 
17, 1981, l e s s temporary t o t a l d i s a b i l i t y p r e v i o u s l y paid. 
Claimant a l s o requests m o d i f i c a t i o n of that p o r t i o n of the 
Referee's order a u t h o r i z i n g SAIF to o f f s e t the amount paid under 
the s t i p u l a t i o n a g ainst compensation granted by the Referee's 
order. 

The Board a f f i r m s the order of the Referee with the f o l l o w i n g 
comments. The disputed claim settlement provided.that $15,000 was 
to be paid i n settlement. I t a l s o provided that claimant's 
attorney was to r e c e i v e a fee based on a percentage of the 
settlement amount. Claimant contends that s i n c e he only r e c e i v e d 
$12,300, the remainder going to h i s attorney, the o f f s e t should be 
l i m i t e d to the p o r t i o n that he r e c e i v e d . 

The money paid to claimant's attorney i n claimant's b e h a l f 
out of funds otherwise due claimant may properly be considered to 
have been paid to claimant. See, e.g. Candy J . Hess, 37 Van Natta 
12 (1985). SAIF i s e n t i t l e d to o f f s e t the e n t i r e amount paid out 
under the settlement. 

ORDER 

The Referee's order dated January 11, 1985 i s a f f i r m e d . 
Claimant's attorney i s awarded $650 for s e r v i c e s on Board review, 
to be paid by the SAIF Corporation. 
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GEORGE E. SALLENG, C l a i m a n t WCB 84-10523 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y . A u g u s t 30, 1985 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o D i s m i s s 

Claimant has moved the Board for an order d i s m i s s i n g the 
i n s u r e r ' s request for Board review of Referee Michael V. Johnson's 
order dated May 3, 1985 on the ground that the i n s u r e r did not 
mail a copy of i t s request for review to claimant. The request 
for Board review was mailed to the Board and a copy sent to 
claimant's attorney on May 14, 1985, l e s s than 30 days a f t e r the 
Referee's order was mailed. The Board acknowledged the request 
for review on May 17, 1985, a l s o l e s s than 30 days a f t e r the 
Referee's order was mailed. Notice to a party i n p r i v i t y with a 
p a r t y i s n o t i c e to the party. S p e c i f i c a l l y , n o t i c e to claimant's 
attorney i s deemed to be notice to claimant. Nollen v. SAIF, 23 
Or App 420, 423 (1975), rev den (1976). See a l s o Ralph W. 
Gurwell, 35 Van Natta 1310 (1983). Even i f claimant's attorney 
did not r e c e i v e n o t i c e i n the form of a copy of the request for 
review, the Board's acknowledgement of the request provided a c t u a l 
n o t i c e of the request w i t h i n the s t a t u t o r y 30-day period. ORS 
656.289(3). See Argonaut Insurance v. King, 63 Or App 847 
(1983). Claimant's motion to dismiss i s denied. 

IT I S SO ORDERED. 
D E L 0 R I S J . SPORES, C l a i m a n t WCB 84-03275 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF Corporation requests review of that p o r t i o n of 
Referee S t . Martin's order which awarded claimant i n t e r i m 
compensation, as w e l l as a penalty and an accompanying attorney's 
fee for f a i l i n g to pay interim compensation and for a l a t e 
d e n i a l . Claimant c r o s s - r e q u e s t s review, contending SAIF's d e n i a l 
of her c u r r e n t medical treatment and her aggravation claim for a 
neck and upper back i n j u r y should be s e t a s i d e . With her 
respondent's b r i e f claimant has enclosed two a f f i d a v i t s and 
requests remand for the taking of further evidence on the i s s u e of 
whether claimant " l e f t work" because of her compensable i n j u r y . 

Following our de novo review of the medical and l a y evidence, 
i n c l u d i n g claimant's testimony, we are neither persuaded t h a t : 
(1) claimant's c u r r e n t medical treatment i s c a u s a l l y r e l a t e d to 
her compensable i n j u r y ; nor that (2) claimant's compensable 
con d i t i o n has worsened s i n c e the l a s t award of compensation. 
Accordingly, we a f f i r m those portions of the Referee's order which 
found that claimant's medical s e r v i c e s and aggravation claims were 
not compensable. 

We reverse those portions of the Referee's order which found 
that claimant was e n t i t l e d to i n t e r i m compensation, p e n a l t i e s , and 
attorney f e e s . 

Claimant sustained a compensable back i n j u r y i n December 1981 
while l i f t i n g a bag of newspapers. Dr. Johnson, c h i r o p r a c t o r , 
diagnosed her condition as m y o s i t i s , n e u r i t i s , and bipmechanical 
dysfunction subluxation of the c e r v i c a l , t h o r a c i c , and lumbar 
spine. Claimant was o f f work for approximately three weeks. Her 
treatment, which c o n s i s t e d of s p i n a l manipulation and 
e l e c t r o t h e r a p y , continued i n t o A p r i l or May 1982. Dr. "Johnson 

-1169-



expected f u l l recovery with no impairment. A June 17, 1982 
Determination Order c l o s e d her claim without an award of permanent 
d i s a b i l i t y . 

Her back f e l t b e t t e r at the time Dr. Johnson l a s t t r e a t e d 
her, but beginning i n the f a l l of 1982, claimant's pain-would 
p e r i o d i c a l l y r e t u r n . Claimant stopped working for SAIF-^-s insured 
sometime i n 1982. I n J u l y 1983, following a car t r i p between 
Portland and Tacoma, claimant's pain increased to the point that 
she sought medical treatment at the Western S t a t e s C h i r o p r a c t i c 
College C l i n i c . 

By l e t t e r dated September 7, 1983 Dr. Wegner, the c l i n i c ' s 
d i r e c t o r , reported that claimant had been i n i t i a l l y examined i n 
J u l y 1983. The d i a g n o s i s was acute exacerbation of a chronic 
lumbosacral s t r a i n accompanied by r a d i c u l a r pain to both g l u t e a l 
r e g i o n s. Dr. Wegner reported that claimant had r e c e i v e d seven 
treatments and would r e q u i r e f u r t h e r c h i r o p r a c t i c treatments for 
the next two to three months. Dr. Wegner f u r t h e r s t a t e d as 
f o l l o w s : 

"She i s not employed at t h i s time but would 
be capable of modified work, l i m i t a t i o n s 
being: no l i f t i n g and no prolonged s i t t i n g 
or standing. 

"Since [ c l a i m a n t ] cannot r e l a t e her present 
c o n d i t i o n to any recent i n j u r y we f e e l t h a t 
t h i s i s r e l a t e d to the i n j u r y which occured 
on 12-16-81. Therefore, w i l l SAIF 
Corporation authorize a d d i t i o n a l treatment 
i n connection with t h i s c l a im?" 

Following f u r t h e r i n v e s t i g a t i o n and independent examinations, 
SAIF i s s u e d i t s d e n i a l i n March 1984. Claimant r e c e i v e d no 
i n t e r i m compensation pending SAIF's d e n i a l . 

The Referee concluded that claimant was e n t i t l e d to i n t e r i m 
compensation. The Referee reasoned that Dr. Wegner's September 
1983 l e t t e r t r i g g e r e d a requirement to accept, deny or pay i n t e r i m 
compensation u n t i l the date of d e n i a l . Inasmuch as SAIF had 
f a i l e d to take any of these a c t i o n s i n a timely manner, the 
Referee a l s o assessed SAIF a penalty and attorney f e e s . 

~ SAIF argues that claimant i s not e n t i t l e d to i n t e r i m 
compensation because she f a i l e d to prove that she " l e f t work" 
because of her compensable i n j u r y . SAIF r e l i e s on the Supreme 
Court's recent holding i n Bono v. SAIF, 298 Or 405 (1984) as 
support for i t s argument. Unlike the present case, Bono did not 
involve an aggravation c l a i m . Thus, t h i s case i s governed by ORS 
656.273(6) which s t a t e s that the f i r s t i n s t a l l m e n t of compensation 
" s h a l l be paid no l a t e r than the 14th day a f t e r the s u b j e c t 
employer has n o t i c e or knowledge of medically v e r i f i e d i n a b i l i t y 
tc^-work r e s u l t i n g from the worsened condition." Since "the " l e f t 
work" a n a l y s i s does not a s s i s t us i n conducting our review, we 
deny clai m a n t ' s request for remand for the taking of f u r t h e r 
evidence on the i s s u e . Moreover, we do not consider t h i s case 
"improperly, incompletely or otherwise i n s u f f i c i e n t l y developed." 
ORS 656.295(5). 
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Although we f i n d the holding of Bono d i s t i n g u i s h a b l e , we 
agree that SAIF was not obligated to pay i n t e r i m compensation. An 
aggravation c l a i m t r i g g e r s an o b l i g a t i o n to accept or deny the 
claim w i t h i n 60 days. ORS 656.262(6). However, the duty to pay 
i n t e r i m compensation w i t h i n 14 days i s only simultaneously 
t r i g g e r e d with the aggravation c l a i m i f there i s a "medically 
v e r i f i e d i n a b i l i t y to work al l e g e d to r e s u l t from the worsened 
c o n d i t i o n . " ORS 656.273(6); Moore v. Commodore Corporation, 55 Or 
App 480 (1981); S i l s b y v. SAIF, 39 Or App 555 (1979). ' 

Dr. Wegner's report i s c l e a r l y a request for a d d i t i o n a l 
medical treatment. However, i t does not provide medical 
v e r i f i c a t i o n of an i n a b i l i t y to work. Dr. Wegner advised claimant 
to avoid c e r t a i n p h y s i c a l a c t i v i t i e s . However, r a t h e r than 
forbidding claimant from engaging i n work a c t i v i t i e s , Dr. Wegner 
opined that claimant was indeed capable of modified work. 
Inasmuch as Dr. Wegner's report does not v e r i f y claimant's 
i n a b i l i t y to work, we f i n d that SAIF was not obligated to pay 
i n t e r i m compensation. 

We f u r t h e r f i n d that those portions of the Referee's order 
which assessed SAIF a penalty and accompanying attorney fees for 
f a i l i n g to pay i n t e r i m compensation and for a l a t e d e n i a l should 
a l s o be r e v e r s e d . Because no i n t e r i m compensation was due, 
imposition of a penalty and accompanying attorney fees for f a i l i n g 
to pay i n t e r i m compensation would be inappropriate. SAIF's 
d e n i a l , i s s u e d approximately 6 months a f t e r Dr. Wegner's September 
1983 report, was unquestionably l a t e . However, s i n c e claimant i s 
not e n t i t l e d to compensation stemming from any of her claims, 
there are no amounts "then due," e i t h e r at the time the conduct 
being p e n a l i z e d occurred or at the time of the hearing, upon which 
to_base a penalty and accompanying attorney f e e s . ORS 
6S6.262(10); EBI Companies v. Thomas, 66 Or App 105, 111 (1983); 
Harold A. L e s t e r , 37 Van Natta 745 (1985). 

ORDER 

The Referee's order dated December 31, 1984 i s affirmed i n 
p a r t and reversed i n p a r t . That portion which ordered "i:he SAIF 
Corporation to pay i n t e r i m compensation, a 25% penalty,^-and 
accompanying attorney fees for f a i l i n g to pay i n t e r i m Compensation 
and for a l a t e d e n i a l i s reversed. The remainder of the" Referee's 
order i s affirmed. 

JOHN L. VERHOEF, C l a i m a n t WCB 83-02853 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant requests review of Referee Leahy's order which 
upheld the SAIF Corporation's separate d e n i a l s of h i s aggravation 
claim and request for a u t h o r i z a t i o n of surgery. Claimant contends 
that h i s i n j u r y - r e l a t e d condition has worsened s i n c e the l a s t 
award or arrangement of compensation h e r e i n , a s t i p u l a t i o n dated 
September 2, 1982, which awarded a t o t a l of 80° (25%) unscheduled 
permanent d i s a b i l i t y for i n j u r y to claimant's low back; and that 
the s u r g i c a l procedure recommended by Dr. Nash, a decompressive 
lumbar laminectomy, i s reasonable and necessary for treatment of 
claimant's i n j u r y - r e l a t e d condition. I n addition, claimant 
contends that the Referee erroneously allowed SAIF to submit two 
re p o r t s from i t s in-house medical consultants, Drs. R e i l l y and 
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As a threshold matter, claimant has submitted two medical 
r e p o r t s from Dr. Nash dated February 7, 1985 and March 14, 1985 
r e s p e c t i v e l y . Claimant moves the Board to include these 
a d d i t i o n a l documents as e x h i b i t s on review. I n conducting our de 
novo review, we are l i m i t e d to the e v i d e n t i a r y record developed 
before the Referee. ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41, 45 
n. 3 (1983). Therefore, we regard claimant's submission of 
a d d i t i o n a l e v i d e n t i a r y m a t e r i a l as a request for remand to the 
Referee for f u r t h e r evidence taking. We have a u t h o r i t y to remand 
i f we determine that a case has been improperly, incompletely or 
otherwise i n s u f f i c i e n t l y developed or heard, and that remand i s 
otherwise appropriate. ORS 656.295(5); B a i l e y v. SAIF, supra, 296 
Or at 44. The r e p o r t s submitted by claimant r e f l e c t the ongoing 
course of claimant's chronic back pain and h i s treatment by Dr. 
Na-sh. These reports do not i n d i c a t e that t h i s case has, i n any 
way, been improperly, incompletely or otherwise i n s u f f i c i e n t l y 
developed or heard. Therefore, claimant's request for.remand i s 
denied. 

On the i s s u e s r a i s e d by claimant's request for review, we 
a f f i r m the Referee's order with the following comments. 

The a d m i n i s t r a t i v e r u l e s i n e f f e c t at the time t h i s >claim for 
medical s e r v i c e s was made and the hearing was held, former OAR 
43|-69-501 (WCD Admin. Order 5-1982), provided that when an 
attending surgeon b e l i e v e d e l e c t i v e surgery was necessaTy, the 
surgeon was required to n o t i f y the i n s u r e r , which then could 
r e q u i r e an independent c o n s u l t a t i o n with a p h y s i c i a n of i t s 
choice. The r u l e provided that i f the surgeon and the c o n s u l t a n t 
disagreed about the need for surgery, a t h i r d opinion would be 
sought "from a c o n s u l t a n t mutually agreeable to the two 
p h y s i c i a n s . " OAR 436-69-501(3). Compare 436-69-501(4) (WCD 
Admin. Order 2-1985, e f f . June 3, 1985). 

When Dr. Nash recommended surgery i n e a r l y 1983, SAIF 
r e f e r r e d claimant to Dr. Parsons for examination. Dr. Parsons had 
p r e v i o u s l y examined him i n A p r i l of 1982. Dr. Parsons expressed 
the opinion that claimant would not b e n e f i t from lumbar surgery. 
A t h i r d opinion, as contemplated by the a d m i n i s t r a t i v e r u l e , was 
sought. Claimant was examined by Dr. Mason who opined e q u i v o c a l l y 

" I think that a lumbar nerve root 
decompression at L3-4 and 4-5 b i l a t e r a l l y 
would probably r e s u l t i n some s i g n i f i c a n t 
decrease i n h i s lower extremity pain, 
though I do not think that i t would have 
any s i g n i f i c a n t e f f e c t with respect to h i s 
lumbar discomfort and lumbar anatomical 
changes which are evidence [ s i c ] at t h i s 
time." 

SAIF t h e r e a f t e r requested an opinion of Dr. R e i l l y , i t s 
n e u r o l o g i c a l consultant, as to whether Dr. Mason's report 
supported Dr. Parson's opinion concerning surgery or Dr. Nash's. 
After reviewing claimant's medical f i l e , Dr. R e i l l y suggested that 
such an i n q u i r y be d i r e c t e d to Dr. Mason. SAIF a l s o requested an 
opinion from Dr. Norton, i t s medical administrator, as to whether 
the requested s u r g i c a l decompression was for treatment of a 
condition r e l a t e d to claimant's 1979 i n j u r y . A f t e r reviewing the 
medical records, Dr. Norton concluded that claimant's 1979 i n j u r y 
had only a "minimal and t r a n s i e n t " i n f l u e n c e upon h i s underlying 
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s p i n a l pathology, suggesting that the cur r e n t request for surgery 
was r e l a t e d to the independent progression of claimant's 
degenerative d i s c d i s e a s e with no m a t e r i a l c o n t r i b u t i o n from h i s 
i n d u s t r i a l i n j u r y . 

Claimant a s s e r t s t h a t these medical opinions, obtained 
subsequent to Dr. Mason's, go beyond the procedure p r e s c r i b e d by 
the a d m i n i s t r a t i v e r u l e , and that t h e i r admission to the record 
and c o n s i d e r a t i o n by the Referee "goes against a l l notions of 
f a i r n e s s . " OAR 436-69-501 does not l i m i t the evidence which may 
be--considered i n a hearing conducted pursuant to ORS 65*6.283. The 
ruj^e provides d i r e c t i v e s to the attending p h y s i c i a n , allows the 
employer/insurer an opportunity to i n v e s t i g a t e the request for 
e l e c t i v e surgery and provides sanctions against the p h y s i c i a n who 
f a i l s to follow the d i c t a t e s of the r u l e . Kemp v. Workers' Comp. 
Dept., 65 Or App 659, 669 (1983), mod. 67 Or App 270 (1984). When 
the i s s u e of the reasonableness and n e c e s s i t y of proposed medical 
treatment, or i t s r e l a t i o n s h i p to an i n d u s t r i a l i n j u r y or 
occupational d i s e a s e , i s brought before t h i s a d j u d i c a t o r y agency, 
the Rules of P r a c t i c e and Procedure for Contested Cases, OAR 
438-05-005 to 438-12-015, govern the submission and c o n s i d e r a t i o n 
of evidence. 

There are two separate i s s u e s involved i n the claim for 
medical s e r v i c e s . One i s the question whether the surgery 
proposed by Dr. Nash i s reasonable and necessary. The other i s 
whether the proposed treatment i s c a u s a l l y r e l a t e d to a condition 
a r i s i n g from claimant's 1979 i n j u r y . On questions of the need for 
treatment, we g e n e r a l l y defer to the opinion of the attending 
p h y s i c i a n , i n the absence of some compelling reason not to do so. 
Lucine S c h a f f e r , 33 Van Natta 511 (1981). We have held that where 
the preponderant medical opinion overwhelmingly weighs against the 
reasonableness and n e c e s s i t y of surgery proposed by an attending 
p h y s i c i a n , the surgery w i l l not be allowed. Stephanie A. 
Grims1ey-Bruni, 36 Van Natta 437 (1985); James L. Saleen, 35 Van 
Natta b2l (1983) . We b e l i e v e that the medical evidence i n t h i s 
case c l e a r l y and. convincingly weighs against the conclusion that 
the surgery proposed by Dr. Nash i s reasonable or necessary. 

I n a d d i t i o n , there i s s u b s t a n t i a l evidence that the 
decompression surgery i s d i r e c t e d toward a l l e v i a t i o n of 
symptomatology which i s not caused, i n m a t e r i a l part, by 
claimant's i n d u s t r i a l i n j u r y , o r i g i n a l l y diagnosed as a lumbar 
s p r a i n . Thus, even i f we were to defer to Dr. Nash's opinion 
concerning the reasonableness of surgery, the need for surgery 
does not a r i s e , i n m a t e r i a l part, as a r e s u l t of claimant's 1979 
i n j u r y . T h i s conclusion i s supported by a preponderance of the 
medical evidence, which e s t a b l i s h e s that claimant's underlying 
degenerative d i s c d i s e a s e has continued to progress s i n c e h i s 
in-jury, with l i t t l e or no c o n t r i b u t i o n from that 1979 s t r a i n . 

Claimant's aggravation claim f a i l s for two reasons. 
Considering the nature of claimant's i n j u r y and h i s underlying 
degenerative condition, we b e l i e v e the question of whether 
claimant's i n j u r y - r e l a t e d condition has worsened s i n c e the l a s t 
award or arrangement of compensation must be addressed by 
competent medical evidence. See Sharon C. Chase, 37 Van Natta 415 
(1985); William C. Myers, 35 Van Natta 851, 855 (1984) ;̂  c f . 
Garbutt v. SAIF, 297 Or 148 (1984). Although claimant - t e s t i f i e d 
tova worsening of h i s low back and lower extremity symptomatology 
si.nce the September 1982 s t i p u l a t i o n , the only medical 
p r a c t i t i o n e r expressing the opinion that claimant's condition had 
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worsened i s Dr. Nash. Dr. Nash's opinion, however, i s flawed i n 
that, by h i s own admission, he i s only able to s t a t e t hat 
claimant's c o n d i t i o n "has e v i d e n t l y changed" s i n c e September of 
1982, on the b a s i s of h i s review of a March 11, 1981 report from 
claimant's former attending p h y s i c i a n , Dr. Smith. With regard to 
t h i s report of Dr. Smith's e a r l i e r examination, Dr. Nash s t a t e s : 

"At that time the n e u r o l o g i c a l d e f i c i t s 
evident at the time of our examination were 
not present. They have developed i n the 
i n t e r i m and are present at t h i s time." 

Dr. Nash's impression that n e u r o l o g i c a l d e f i c i t s found on h i s 1983 
examination were not present i n March of 1981 i s not i l l u m i n a t i n g 
with regard to the question of a worsened condition s i n c e 
September of 1982. 

Furthermore, the evidence i n d i c a t i n g that the surgery 
proposed by Dr. Nash i s d i r e c t e d toward a l l e v i a t i n g the symptoms 
of claimant's underlying degenerative condition, as opposed to the 
r e s i d u a l s of h i s 1979 back s t r a i n , l i k e w i s e e s t a b l i s h e s that the 
increased symptoms described by claimant are more l i k e l y 
a t t r i b u t a b l e to the n a t u r a l and independent progression of the 
underlying degenerative process r a t h e r than claimant's i n d u s t r i a l 
i n j u r y . 

Claimant's contention that e i t h e r one or both of SAIF's 
d e n i a l s are precluded by Bauman v. SAIF, 295 Or 788 (1983), i s 
without merit. See Clyde C. Wyant, 36 Van Natta 1067 (1984); John 
E. R u s s e l l , 36 Van Natta 678 (1984); see a l s o R o l l e r v. 
Weyerhaeuser Co., 67 Or App 583, 587, adhered to on recon. 68 Or 
App 743 (1984). 

ORDER 

The Referee's order dated January 11, 1985 i s affirmed. 

B E V E R L I A. WATERS, C l a i m a n t WCB 83-01582 
D a v i d J . E d s t r o m , C l a i m a n t ' s A t t o r n e y A u g u s t 30, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r requests review of Referee Shebley's orders which 
p a r t i a l l y s e t a s i d e i t s d e n i a l of claimant's r i g h t knee c o n d i t i o n 
i n s o f a r as i t denied the compensability of claimant's 
chondromalacia. The i s s u e i s the compensability, as an 
occupational d i s e a s e , of claimant's r i g h t knee chondromalacia. We 
r e v e r s e . 

Claimant i s a l i c e n s e d p r a c t i c a l nurse (LPN). I n J u l y of 
1980 she i n j u r e d her low back while working. T h i s i n j u r y was 
accepted and b e n e f i t s were paid. I n a s s o c i a t i o n with t h i s back 
i n j u r y , she experienced a burning sensation i n the back of her 
r i g h t l e g . She never sought treatment for a knee problem, 
however, u n t i l the f a l l of 1982 when she developed a c y s t behind 
her r i g h t knee. Claimant's "back doctor" r e f e r r e d her to Dr. 
Achterman, an orthopedic surgeon, for e v a l u a t i o n and treatment of 
t h i s apparent "Baker's c y s t . " Dr. Achterman became claimant's 
attending p h y s i c i a n for treatment of her knee c o n d i t i o n . Dr. 
Achterman a l s o diagnosed a Baker's c y s t , which he s t a t e d was 
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i n d i c a t i v e of some type of i n t e r n a l derangement of the knee 
j o i n t . He performed an arthrogram, which was found to be w i t h i n 
normal l i m i t s . He performed a d i a g n o s t i c a r t h r o s c o p i c examination 
to look for t e a r s of e i t h e r the medial or l a t e r a l meniscus or 
areas of chondromalacia. On a r t h r o s c o p i c examination, the medial 
meniscus and a n t e r i o r c r u c i a t e ligament were found i n t a c t . 
Examination of the a r t i c u l a r s u r f a c e s of the knee d i s c l o s e d some 
evidence of e a r l y degenerative change along the medial margin of 
the femoral condyle, and the remainder of the medial compartment 
was- w i t h i n normal l i m i t s . The l a t e r a l meniscus was i n t a c t , and 
the a r t i c u l a r s u r f a c e of the t i b i a and l a t e r a l femoral condyle 
appeared to be normal. Examination of the p a t e l l o f e m o r a l j o i n t 
was w i t h i n normal l i m i t s . Dr. Achterman's f i n a l d i a g n o s i s was 
mild chondromalacia of the r i g h t knee. 

I n a January 1983 l e t t e r to the i n s u r e r , Dr. Achterman 
reported that he did not f e e l there was n e c e s s a r i l y a c a u s a l 
r e l a t i o n s h i p between claimant's low back i n j u r y and her/"knee 
problem." He i n d i c a t e d , however, that claimant's "kneer problem" 
was r e l a t e d to the type of a c t i v i t i e s i n which she engaged while 
at^work — her walking, stooping and bending. Dr. Achterman 
subsequently reported that one could reasonably e s t a b l i s h a c a u s a l 
r e l a t i o n s h i p between claimant's work and the type of "knee 
problem" which she developed.' The f a c t that the arthroscopy was 
negative did not d e t r a c t from t h i s opinion. 

The i n s u r e r r e f e r r e d claimant for an independent examination 
by Dr. P u z i s s , an orthopedic surgeon. Dr. P u z i s s viewed X-ray 
f i l m s from Dr. Achterman's o f f i c e , which were taken i n October and 
November of 1982, a March 1982 lumbar myelogram, and the report of 
claimant's r i g h t knee arthrogram. Dr. P u z i s s diagnosed r i g h t 
p o p l i t e a l c y s t , the e t i o l o g y and type of which were undetermined; 
b i l a t e r a l p a t e l l o f e m o r a l l a t e r a l t r a c k i n g syndrome with r i g h t 
chondromalacia of the p a t e l l a ; e a r l y degenerative a r t h r i t i s of the 
medial femoral condyle by h i s t o r y ; a h i s t o r y of low back p a i n 
without evidence of a herniated d i s c as cause for the p o s t e r i o r 
knee pain; and o b e s i t y . 

I n reviewing the records of claimant's arthroscopy, and Dr. 
Achterman's diagn o s i s of chondromalacia, Dr. P u z i s s s t a t e d , " I am 
not sure whether he i s r e f e r r i n g to the p a t e l l a which she no doubt 
has, or to the medial femoral condyle." He s t a t e d that s i n c e 
there was no i n t e r n a l derangement of the knee, and s i n c e claimant 
had not reported any s p e c i f i c knee i n j u r y , "or any s p e c i f i c past 
with r e s p e c t to her job that i s unusual for a nurse to perform," 
he could not r e l a t e the onset of the p o p l i t e a l mass to any 
a c t i v i t y a t work. He considered any o f f the job a c t i v i t y at l e a s t 
as l i k e l y as her work a c t i v i t i e s to cause t h i s "knee c o n d i t i o n . " 
He concluded that " t h i s condition" was spontaneous i n onset, and 
that there was no c a u s a l r e l a t i o n s h i p between claimant's work and 
the "knee problem" which she developed. With regard to the 
p a t e l l o f e m o r a l t r a c k i n g syndrome with l a t e r a l subluxation of the 
p a t e l l a s , which was worse on the r i g h t s i d e , Dr. P u z i s s i n d i c a t e d 
t h i s was s i g n i f i c a n t and probably was due to a combination of her 
"developmental defect anatomically" and o b e s i t y . He concluded 
that claimant had a p r e e x i s t i n g anatomical l e s i o n causing her to 
develop pa t e l l o f e m o r a l a r t h r i t i c change. He b e l i e v e d that 
c laimant's "knee con d i t i o n " required f u r t h e r treatment, but not a t 
the i n d u s t r i a l i n s u r e r ' s expense. He recommended a r t h r o s c o p i c 
l a t e r a l r e t i n a c u l a r r e l e a s e as a reasonable f i r s t step to 
a l l e v i a t i o n of claimant's l a t e r a l t r a c k i n g syndrome, and he opined 
that weight l o s s would be h i g h l y d e s i r a b l e . I n conclusion, Dr. 
P u z i s s s t a t e d that claimant's p r e e x i s t i n g c ondition had-not been 
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" e f f e c t e d [ s i c ] " by her work any more than other a c t i v i t i e s . Her 
present "knee problem" was, i n h i s opinion, e n t i r e l y unrelated to 
her work a c t i v i t i e s , although i t c l e a r l y required f u r t h e r medical 
a t t e n t i o n . "r. 

I n response to an i n q u i r y from claimant's attorney"-; Dr. 
Aclrterman subsequently confirmed that claimant's i n d u s t r i a l 
exposure "contributed approximately one-third to the development 
of-her knee symptomatology." He l a t e r refused, however, to s t a t e 
that claimant's employment conditions, when compared to 
non-employment exposure, were the major c o n t r i b u t i n g f a c t o r of her 
chondromalacia. I n s t e a d of simply responding "yes" or "no" on the 
response form prepared by claimant's attorney, Dr. Achterman wrote 
a report s t a t i n g : 

" * * * I do not f e e l that I can i n good 
conscience, go ahead and s i g n the 
a f f i d a v i t , which you present to me, as I 
f e e l t h a t i t makes me use phrases which I 
would not use i n d e s c r i b i n g the c o n d i t i o n . 

" I d e f i n i t e l y f e e l that [ c l a i m a n t ' s ] 
i n d u s t r i a l exposure did c o n t r i b u t e to the 
development of her knee symptomatology. I 
would not n e c e s s a r i l y use the term 'major 
c o n t r i b u t i n g f a c t o r . ' As we a l l know, knee 
i n j u r i e s can occur at any time, and i n 
people who are approaching middle l i f e , do 
not n e c e s s a r i l y r e q u i r e d e f i n i t e trauma for 
t h e i r c r e a t i o n . 

"Once a knee i n j u r y has occurred, 
chondromalacia develops secondary to the 
muscle weakness acquired t h e r e a f t e r . 

" I n summary, I f e e l that t h i s p a t i e n t ' s 
i n d u s t r i a l exposure was a c o n t r i b u t i n g 
f a c t o r to her r i g h t knee symptoms." 

I n a follow up l e t t e r , Dr. Achterman c l a r i f i e d that, although 
claimant's i n d u s t r i a l exposure could not be regarded as "a major 
c o n t r i b u t i n g f a c t o r " to her knee symptomatology, he b e l i e v e d that 
her work was "a s u b s t a n t i a l c o n t r i b u t i n g f a c t o r " i n that her work 
required prolonged periods of standing, as w e l l as frequent 
episodes of stooping and bending. 

- I n h i s i n i t i a l order, the Referee s e t a s i d e the i n s u r e r ' s 
d e n i a l i n i t s e n t i r e t y . He found t h i s "knee claim " compensable on 
the b a s i s of Dr. Achterman's reports and claimant's c r e d i b l e 
testimony concerning the strenuous nature of her work a c t i v i t y , 
compared to the r e l a t i v e l y sedentary nature of her o f f the job 
a c t i v i t i e s . He assigned l e s s weight to Dr. P u z i s s ' s opinion 
because Dr. P u z i s s examined claimant on only one occasion and 
because he understood Dr. P u z i s s ' s report to be i n c o n s i s t e n t i n 
c e t t a i n regards. 

" The i n s u r e r requested r e c o n s i d e r a t i o n , pointing out that Dr. 
P u z i s s ' s r e p o r t was not i n c o n s i s t e n t . The i n s u r e r pointed out 
that Dr. P u z i s s had d i f f e r e n t i a t e d between the p o p l i t e a l c y s t on 
the one hand, and the d i a g n o s i s of chondromalacia or a r t h r i t i c 

-1176-



changes, o f the p a t e l l a , on the o t h e r hand. I n an amended o r d e r , 
the R e f e r e e c l a r i f i e d h i s p r e v i o u s o r d e r t o uphold the i n s u r e r ' s 
d e n i a l a s i t r e l a t e s t o c o m p e n s a b i l i t y of the p o p l i t e a l c y s t and 
the c o n d i t i o n d i a g n o s e d a s b i l a t e r a l p a t e l l o f e m o r a l l a t e r a l 
t r a c k i n g syndrome, and t o s e t the d e n i a l a s i d e a s i t r e l a t e s t o 
the c h o n d r o m a l a c i a of the r i g h t knee. 

C l a i m a n t c o n t e n d s t h a t the R e f e r e e ' s o r d e r s s h o u l d be 
a f f i r m e d . Thus, c l a i m a n t does not argue t h a t h e r p o p l i t e a l c y s t 
i s compensable; nor does she contend t h a t the c o n d i t i o n d i a g n o s e d 
by Dr. P u z i s s a s p a t e l l o f e m o r a l l a t e r a l t r a c k i n g syndrome i s 
c a u s e d by or r e l a t e d t o h e r work a c t i v i t y . The o n l y q u e s t i o n i s 
whether c l a i m a n t ' s c h o n d r o m a l a c i a a r o s e out of and i n t h e scope o f 
h e r employment w i t h i n the meaning of the o c c u p a t i o n a l d i s e a s e 
s t a t u t e . ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 

I n o r d e r t o e s t a b l i s h the c o m p e n s a b i l i t y o f h e r r i g h t knee 
c h o n d r o m a l a c i a a s an o c c u p a t i o n a l d i s e a s e , i t i s incumbent upon 
c l a i m a n t t o p r o v e t h a t h e r work a c t i v i t y i s t he major c o n t r i b u t i n g 
c a u s e of t h a t c o n d i t i o n . D e t h l e f s v. H y s t e r Co., 295 Or 298 
( 1 9 8 3 ) ; S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . Magic words a r e not 
n e c e s s a r i l y r e q u i r e d i n o r d e r t o e s t a b l i s h major c a u s a t i o n o f work 
a c t i v i t y ; however, a p h y s i c i a n ' s o p i n i o n must e s t a b l i s h more tha n 
the f a c t t h a t work a c t i v i t y i s a c a u s e of a c o n d i t i o n . Roseburg 
Lumber Co. v. K i l l m e r , 72 Or App 626, 630 ( 1 9 8 5 ) ; s e e Tony 
G i u r i o l o , 34 Van N a t t a 1615 ( 1 9 8 2 ) , a f f ' d mem. 64 Or App 70 ( 1 9 8 3 ) . 

I n e v a l u a t i n g the m e d i c a l e v i d e n c e , i t i s h e l p f u l t o 
u n d e r s t a n d the n a t u r e of the c o n d i t i o n a t i s s u e . C h o n d r o m a l a c i a 
i s d e f i n e d a s a s o f t e n i n g of the a r t i c u l a r c a r t i l a g e , most 
f r e q u e n t l y i n the p a t e l l a . P a t e l l a r c h o n d r o m a l a c i a i s d e f i n e d a s 
p r e m a t u r e d e g e n e r a t i o n o f the p a t e l l a r c a r t i l a g e , t h e p a t e l l a r 
m a r g i n s b e i n g t e n d e r so t h a t p a i n i s produced when the p a t e l l a i s 
p r e s s e d a g a i n s t the femur. D o r l a n d ' s I l l u s t r a t e d M e d i c a l 
D i c t i o n a r y ( 2 6 t h ed. 1 9 8 1 ) . The c a u s e or c a u s e s of t h i s 
d e g e n e r a t i v e c o n d i t i o n i s a q u e s t i o n which n e c e s s a r i l y must be 
d e t e r m i n e d by competent m e d i c a l o p i n i o n e v i d e n c e . U r i s v. 
Compensation Department, 247 Or 420 ( 1 9 6 7 ) . 

Dr. Achterman was w i l l i n g t o s t a t e t h a t c l a i m a n t ' s work 
a c t i v i t y c o n t r i b u t e d a p p r o x i m a t e l y o n e - t h i r d t o the development of 
h e r "knee symptomatology," which i s c e r t a i n l y "a s u b s t a n t i a l 
c o n t r i b u t i n g f a c t o r . " I n our o p i n i o n , Dr. Achterman's r e l u c t a n c e 
t o - u s e t h e p h r a s e "major c a u s e " r e f l e c t s h i s m e d i c a l o p i n i o n t h a t 
t h e r e a r e o t h e r s i g n i f i c a n t f a c t o r s which p l a y a r o l e i n 
c l a i m a n t ' s knee symptomatology. F u r t h e r m o r e , Dr. Achterman 
r e p e a t e d l y s p e a k s i n terms of "symptoms" and "symptomatology" of 
t h e r i g h t knee, w i t h o u t e v e r s p e c i f y i n g t h a t c l a i m a n t ' s work 
a c t i v i t i e s a r e r e s p o n s i b l e f o r c a u s i n g the c h o n d r o m a l a c i a 
c o n d i t i o n i t s e l f or i t s w o r s e n i n g . See Wheeler v. B o i s e C a s c a d e , 
298 Or 452 ( 1 9 8 5 ) ; W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . 

We d i s a g r e e w i t h the R e f e r e e ' s a n a l y s i s t h a t c l a i m a n t ' s 
t e s t i m o n y adds the n e c e s s a r y e l e m e n t s to Dr. Achterman's m e d i c a l 
o p i n i o n . When we c o n s i d e r Dr. P u z i s s ' s c l e a r l y a d v e r s e o p i n i o n , 
the e v i d e n c e s i m p l y f a i l s t o i d e n t i f y c l a i m a n t ' s r i g h t knee 
c h o n d r o m a l a c i a a s a compensable o c c u p a t i o n a l d i s e a s e . T h e r e f o r e , 
i t i s n e c e s s a r y t o r e i n s t a t e the i n s u r e r ' s d e n i a l and a f f i r m i t i n 
i t s e n t i r e t y . 
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ORDER 

The R e f e r e e ' s o r d e r s d a t e d J a n u a r y 10, 1985 and F e b r u a r y 8, 
1985 a r e r e v e r s e d and t h e i n s u r e r ' s d e n i a l d a t e d J a n u a r y 19, 1983 
i s r e i n s t a t e d and a f f i r m e d . 

SHARON L . ANDERSON, C l a i m a n t WCB 83-07816 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 4, 1985 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s C o r r e c t e d O r d e r on R e c o n s i d e r a t i o n 

We i s s u e d our Order on Review (Remanding) h e r e i n on 
August 12, 1985. The s e l f - i n s u r e d employer r e q u e s t e d 
r e c o n s i d e r a t i o n . 

I n our o r d e r , we s t a t e d t h a t t h e employer had not responded 
t o c l a i m a n t ' s motion t o remand. I n i t s r e q u e s t f o r 
r e c o n s i d e r a t i o n , t h e employer h a s p o i n t e d out t h a t , i n f a c t , i t 
d i d r e s p o n d and s t a t e d i t s o p p o s i t i o n t o c l a i m a n t ' s motion. 
A p p a r e n t l y a s t h e r e s u l t o f a c l e r i c a l e r r o r by t h e Board, t h e 
empl o y e r ' s r e s p o n s e was not r o u t e d t o t h e f i l e i n t h i s c a s e and, 
t h e r e f o r e , was not c o n s i d e r e d p r i o r to i s s u a n c e of our o r d e r . We 
now have b e f o r e us a copy of t he employer's r e s p o n s e t o c l a i m a n t ' s 
motion, a s w e l l a s an a d d i t i o n a l m e d i c a l r e p o r t from Dr. W i l s o n . 

Having c o n s i d e r e d t h e employer's r e s p o n s e t o c l a i m a n t ' s 
motion, and r e c o n s i d e r e d our d e c i s i o n t o remand, we remai n 
c o n v i n c e d t h a t t h e a p p r o p r i a t e d i s p o s i t i o n of t h i s c a s e i s t h a t 
s t a t e d i n our o r i g i n a l o r d e r . 

ORDER 

On r e c o n s i d e r a t i o n o f t h e Order on Review (Remanding) d a t e d 
August 12, 1985, t h e Board a d h e r e s t o i t s o r i g i n a l o r d e r , w h i c h 
h e r e b y i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

RHETT J . DENNIS, C l a i m a n t WCB 84-05495 & 84-07 3 2 5 
R o b e r t J . G u a r r a s i , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 4, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 
Edward C. O l s o n , D e f e n s e A t t o r n e y 
Ron Rhodes, D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and F e r r i s . 

N orth P a c i f i c I n s u r a n c e Company r e q u e s t s r e v i e w o f t h a t 
p o r t i o n of R e f e r e e N i c h o l s ' o r d e r t h a t s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s c l a i m f o r a new i n d u s t r i a l i n j u r y and approved 
Mid-Century I n s u r a n c e Company's d e n i a l of c l a i m a n t ' s low back 
a g g r a v a t i o n c l a i m . C l a i m a n t c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n 
of the o r d e r t h a t d e n i e d c l a i m a n t ' s a t t o r n e y ' s r e q u e s t f o r a f e e 
f o r s e r v i c e s a t h e a r i n g . The i s s u e s on r e v i e w a r e r e s p o n s i b i l i t y 
and a t t o r n e y f e e s . 

On t h e i s s u e of r e s p o n s i b i l i t y , we a f f i r m . 

The r e m a i n i n g i s s u e i s c l a i m a n t ' s a t t o r n e y ' s e n t i t l e m e n t t o a 
f e e f o r s e r v i c e s a t h e a r i n g . The R e f e r e e found t h a t no f e e was 
w a r r a n t e d b e c a u s e : ( 1 ) c o m p e n s a b i l i t y was not an i s s u e a t 
h e a r i n g ; and ( 2 ) c l a i m a n t d i d not advance an argument a t h e a r i n g 
r e g a r d i n g which i n s u r e r s h o u l d be h e l d r e s p o n s i b l e f o r c l a i m a n t ' s 
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c o m p e n s a t i o n . The R e f e r e e c o r r e c t l y noted t h a t c o m p e n s a b i l i t y was 
not an i s s u e a t h e a r i n g . She was i n c o r r e c t , however, i n f i n d i n g 
t h a t c l a i m a n t had not advanced an argument a t h e a r i n g r e g a r d i n g 
r e s p o n s i b i l i t y . C l a i m a n t d i d advance s u c h an argument, a l b e i t a 
b r i e f one. 

OAR 438-47-090 p r o v i d e s t h a t i n a r e s p o n s i b i l i t y c a s e , 
w h e r e i n an o r d e r has been i s s u e d p u r s u a n t t o ORS 656.307, 
c l a i m a n t ' s a t t o r n e y w i l l r e c e i v e no f e e u n l e s s he or she a c t i v e l y 
and m e a n i n g f u l l y p a r t i c i p a t e s a t the h e a r i n g i n b e h a l f and i n 
d e f e n s e of c l a i m a n t ' s r i g h t s . I n the p r e s e n t c a s e , c l a i m a n t ' s 
a t t o r n e y appeared on b e h a l f of h i s c l i e n t and advanced an argument 
t h a t c l a i m a n t ' s second i n j u r y e f f e c t e d an independent c o n t r i b u t i o n 
t o h i s d i s a b i l i t y , t h e r e b y r e n d e r i n g the second i n s u r e r 
r e s p o n s i b l e . T h i s was " a c t i v e and m e a n i n g f u l p a r t i c i p a t i o n " under 
the a d m i n i s t r a t i v e r u l e . See Dennis P. Cummings, 36 Van N a t t a 590 
( 1 9 8 4 ) ; R o b e r t Heilman, 34 Van N a t t a 1487 ( 1 9 8 2 ) . C l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a f e e f o r h i s p a r t i c i p a t i o n , b o t h a t t h e 
h e a r i n g and on Board r e v i e w . B e cause h i s p a r t i c i p a t i o n was 
a b b r e v i a t e d , however, h i s f e e s h a l l be n o m i n a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f the o r d e r t h a t d e n i e d 
c l a i m a n t ' s a t t o r n e y ' s r e q u e s t f o r a f e e f o r p a r t i c i p a t i o n a t t h e 
h e a r i n g i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y i s awarded a f e e i n the 
amount of $250 f o r s e r v i c e s a t h e a r i n g . F o r s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a f e e i n t h e amount of 
$150. Both f e e s s h a l l be p a i d by North P a c i f i c I n s u r a n c e Company, 
i n a d d i t i o n t o c o m pensation. The remainder of the R e f e r e e ' s o r d e r 
i s a f f i r m e d . 

ALLEN W. HAYS, J R . , C l a i m a n t WCB 84-03817 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 4, 1985 
B r i a n L. Pocock, D e f e n s e A t t o r n e y O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r t h a t 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g a s h a v i n g been u n t i m e l y 
f i l e d . A l t hough i t has not s p e c i f i c a l l y c r o s s - r e q u e s t e d r e v i e w , 
the S A I F C o r p o r a t i o n r a i s e s an i s s u e on r e v i e w r e g a r d i n g t h e 
p r o p r i e t y of the R e f e r e e ' s r e f u s a l t o admit documentary e v i d e n c e 
b e c a u s e i t was g e n e r a t e d through the i n s u r e r ' s ex p a r t e c o n t a c t 
w i t h c l a i m a n t ' s p h y s i c i a n . The A s s o c i a t i o n of Workers' 
Compensation Defense A t t o r n e y s has f i l e d a b r i e f Amicus C u r i a e i n 
s u p p o r t of S A I F ' s p o s i t i o n t h a t the e x c l u s i o n o f the documentary 
e v i d e n c e was improper. The i s s u e s on r e v i e w a r e the t i m e l i n e s s o f 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g and the p r o p r i e t y of t h e R e f e r e e ' s 
r e f u s a l to admit e v i d e n c e . We r e v i e w de novo. 

C l a i m a n t was i n j u r e d i n a f a l l a t work on J u l y 19, 1983. He 
f i l e d a c l a i m w i t h S A I F on J u l y 25, 1983, a l l e g i n g a compensable 
i n j u r y t o the low back. He r e c e i v e d c o n s e r v a t i v e c h i r o p r a c t i c 
c a r e , and the c l a i m was a c c e p t e d as n o n d i s a b l i n g on September 14, 
1983. 

Soon a f t e r h i s a c c i d e n t , c l a i m a n t moved t o C a l i f o r n i a and 
c o n t i n u e d r e c e i v i n g c o n s e r v a t i v e c a r e . U l t i m a t e l y , S A I F a s k e d 
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c l a i m a n t ' s Oregon c h i r o p r a c t o r f o r an o p i n i o n r e g a r d i n g whether 
c l a i m a n t ' s ongoing t r e a t m e n t s were r e l a t e d t o h i s compensable 
i n j u r y . Upon r e c e i v i n g a n e g a t i v e r e s p o n s e , S A I F i s s u e d a p a r t i a l 
d e n i a l on September 15, 1983. The d e n i a l was d e p o s i t e d i n t h e 
m a i l by way of a c e r t i f i e d l e t t e r t h e same day. 

C l a i m a n t d i d not r e c e i v e the d e n i a l l e t t e r . I t was s e n t t o 
7820 Redwood D r i v e , S t o c k t o n , C a l i f o r n i a . C l a i m a n t does not l i v e , 
nor h a s he e v e r l i v e d a t t h a t a d d r e s s . R a t h e r , c l a i m a n t 
a p p a r e n t l y l i v e d on Brentwood S t r e e t i n S t o c k t o n a t t h e time t h e 
l e t t e r was m a i l e d . 

A S A I F c l a i m s c o n s u l t a n t t e s t i f i e d t h a t he o b t a i n e d t h e 
Redwood D r i v e a d d r e s s from c l a i m a n t w h i l e c l a i m a n t was s t i l l i n 
Oregon. C l a i m a n t t e s t i f i e d t h a t he c o u l d not have g i v e n S A I F h i s 
C a l i f o r n i a a d d r e s s w h i l e i n t h i s s t a t e b e c a u s e he d i d not know 
what i t would be when he l e f t Oregon. The c o n s u l t a n t ' s f i l e , 
however, does c o n t a i n c l a i m a n t ' s c o r r e c t C a l i f o r n i a t e l e p h o n e 
number, a s w e l l a s t he c o r r e c t number of h i s S t o c k t o n a p a r t m e n t . 

B e c a u s e c l a i m a n t d i d not r e c e i v e S A I F ' s d e n i a l , he d i d not 
r e q u e s t a h e a r i n g w i t h i n 60 days of i t s i s s u e . I n f a c t , he d i d 
not f i l e a r e q u e s t u n t i l A p r i l 5, 1984, more tha n 200 days a f t e r 
the d e n i a l was m a i l e d . T h e r e i s e v i d e n c e , however, t h a t c l a i m a n t 
was informed on or about September 29, 1983 by h i s C a l i f o r n i a 
c h i r o p r a c t o r t h a t the i n s u r e r was not a c c e p t i n g r e s p o n s i b i l i t y f o r 
th e c h i r o p r a c t i c b i l l i n g s . I n a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t 
w h i l e he was l i v i n g i n C a l i f o r n i a he r e c e i v e d a phone c a l l from a 
S A I F r e p r e s e n t a t i v e who o r a l l y d e n i e d r e s p o n s i b i l i t y f o r t h e 
b i l l i n g s . D e s p i t e t h e s e c o n t a c t s , c l a i m a n t a p p a r e n t l y took no 
a c t i o n u n t i l some time i n e a r l y 1984 when he sought c o u n s e l 
b e c a u s e t h e b i l l i n g s were not b e i n g p a i d . 

The R e f e r e e found t h a t a l t h o u g h c l a i m a n t d i d not a c t u a l l y 
r e c e i v e t h e d e n i a l l e t t e r , h i s u l t i m a t e r e q u e s t f o r h e a r i n g was 
u n t i m e l y . The R e f e r e e h e l d t h a t b e c a u s e S A I F c o m p l i e d w i t h a l l 
s t a t u t o r y r e q u i r e m e n t s r e g a r d i n g n o t i c e , and s e n t t h e d e n i a l 
l e t t e r t o t h e l a s t known a d d r e s s of c l a i m a n t , i t had f u l f i l l e d i t s 
o b l i g a t i o n s and t he d e n i a l was e f f e c t i v e . 

ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) p r o v i d e s t h a t a h e a r i n g r e q u e s t s h a l l not 
be g r a n t e d u n l e s s i t i s f i l e d not l a t e r t h a n t h e 6 0 t h day a f t e r 
t h e c l a i m a n t was n o t i f i e d of t h e d e n i a l . S u b s e c t i o n ( l ) ( b ) of t h e 
s t a t u t e o u t l i n e s a "good c a u s e " e x c e p t i o n , a l l o w i n g f o r an 
e x t e n s i o n o f t h e 60-day l i m i t t o 180 days upon a showing of good 
c a u s e f o r f a i l u r e t o f i l e w i t h i n the o r d i n a r y time p e r i o d . I n t h e 
p r e s e n t c a s e , n e i t h e r the o r d i n a r y nor extended time l i m i t s were 
met, f o r c l a i m a n t ' s r e q u e s t came more tha n 200 days a f t e r t h e 
d e n i a l i s s u e d . 

" N o t i f i c a t i o n " of d e n i a l i s deemed g i v e n when t h e d e n i a l i s 
d e p o s i t e d i n the m a i l s . Madewell v. S a l v a t i o n Army, 49 Or App 713 
( 1 9 8 0 ) . The d e n i a l i s e f f e c t i v e whether i t i s s e n t by c e r t i f i e d 
or r e g u l a r m a i l . S t r o h v. S A I F , 261 Or 117 ( 1 9 7 2 ) . 

I n M a r g a r e t J . Sugden, 35 Van N a t t a 1251 ( 1 9 8 3 ) , we h e l d t h a t 
a n o t i c e of d e n i a l t h a t was s e n t t o t he r i g h t a d d r e s s , b ut whic h 
was not r e c e i v e d by c l a i m a n t b e c a u s e she was on v a c a t i o n , was 
e f f e c t i v e t o p r o v i d e n o t i c e . We have not had o c c a s i o n , however, 
t o d e c i d e a c a s e i n v o l v i n g t h e p r e s e n t c i r c u m s t a n c e s , i n w h i c h 
n o t i c e was not a c t u a l l y r e c e i v e d b e c a u s e m a i l i n g was made t o the 
wrong a d d r e s s . 
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B u r k h o l d e r v. S A I F , 11 Or App 334 ( 1 9 7 2 ) , d i d i n v o l v e a 
m a i l i n g t o t h e wrong a d d r e s s . I n t h a t c a s e , t h e c o u r t h e l d t h a t 
where an i n c o r r e c t m a i l i n g i s made, and t h e f a i l u r e of r e c e i p t 
o c c u r s through no f a u l t o f t h e c l a i m a n t , a f a i l u r e t o t i m e l y 
r e q u e s t a h e a r i n g i s e x c u s e d . B u r k h o l d e r d i f f e r s from t h e p r e s e n t 
c a s e , however, i n t h a t i n B u r k h o l d e r , t h e r e was s i m p l y no 
e x p l a n a t i o n g i v e n f o r the i n c o r r e c t m a i l i n g . By c o n t r a s t , t h e r e 
i s a p l a u s i b l e e x p l a n a t i o n i n t h e p r e s e n t c a s e . S A I F p r e s e n t e d 
e v i d e n c e t h a t the a d d r e s s t o which i t m a i l e d t h e d e n i a l was one 
g i v e n t o i t by c l a i m a n t . C l a i m a n t d e n i e s t h a t he gave an a d d r e s s 
to S A I F , b u t a f t e r r e v i e w i n g t h e r e c o r d , we a r e s a t i s f i e d t h a t 
S A I F ' s e x p l a n a t i o n i s t h e most p l a u s i b l e . 

We b e l i e v e t h a t c l a i m a n t gave S A I F a proposed C a l i f o r n i a 
a d d r e s s and t e l e p h o n e number w h i l e he was s t i l l i n Oregon. We 
note t h a t i f he had not g i v e n S A I F t h e i n f o r m a t i o n , t h e i n s u r e r 
c o u l d not have c o n t a c t e d him w h i l e he was i n S t o c k t o n . C l a i m a n t 
t e s t i f i e d t h a t S A I F d i d i n f a c t c o n t a c t him t h e r e , and t h a t t h e 
i n s u r e r informed him t h a t i t was d e n y i n g r e s p o n s i b i l i t y f o r h i s 
ongoing c h i r o p r a c t i c t r e a t m e n t . 

B e c a u s e t h e r e a p p e a r s to be an e x p l a n a t i o n f o r t he e r r o n e o u s 
m a i l i n g i n t h e p r e s e n t c a s e , i t i s u n l i k e B u r k h o l d e r , and 
B u r k h o l d e r does not c o n t r o l . A f t e r c o n s i d e r i n g t h e unique 
c i r c u m s t a n c e s p r e s e n t e d h e r e , we a g r e e w i t h t h e R e f e r e e t h a t 
S A I F ' s r e l i a n c e on t h e l a s t a d d r e s s known t o i t was p r o p e r and 
t h a t i t s c o m p l i a n c e w i t h t h e s t a t u t o r y n o t i c e r e q u i r e m e n t s made 
n o t i c e o f the d e n i a l e f f e c t i v e . C l a i m a n t ' s f a i l u r e t o t i m e l y 
respond t o t h i s c o n s t r u c t i v e n o t i c e was, t h e r e f o r e , unexcused and 
th e R e f e r e e ' s d i s m i s s a l was p r o p e r . See a l s o R i c h a r d T. R e i l l e y , 
37 Van N a t t a 1192 WCB Case Nos. 84-01707 and 83-04203 ( d e c i d e d 
t h i s d a t e ) . 

The r e m a i n i n g i s s u e i n v o l v e s the R e f e r e e ' s r u l i n g on e v i d e n c e 
g e n e r a t e d ex p a r t e . As p a r t of i t s d e f e n s e , S A I F o f f e r e d a s an 
e x h i b i t a copy of a l e t t e r i s s u e d by S A I F t o c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n . The l e t t e r a sked t h e p h y s i c i a n t o respond t o s p e c i f i c 
q u e s t i o n s c o n t a i n e d w i t h i n the l e t t e r , and t he p h y s i c i a n 
c o m p l i e d . S A I F c o n t a c t e d t h e p h y s i c i a n w i t h o u t p r i o r n o t i c e t o 
c l a i m a n t or h i s c o u n s e l . At h e a r i n g , c l a i m a n t o b j e c t e d t o t h e 
a d m i s s i o n of S A I F ' s e x h i b i t on t h e grounds t h a t i t was g e n e r a t e d 
ex p a r t e . C l a i m a n t r e q u e s t e d t h a t the R e f e r e e r e f u s e t o admit t h e 
e x h i b i t , c o n s i s t e n t w i t h p r i o r r u l i n g s o f t h e Board's P r e s i d i n g 
R e f e r e e i n t h e c a s e s of W a l t e r F a h l g r e n , (WCB Case Nos. 83-11499, 
83-12152, 84-02034 and 84-02305, o r d e r i s s u e d J u l y 19, 1984) and 
W i l l i a m K. Swanson, (WCB Case No. 84-01546, o r d e r i s s u e d June 5, 
1 9 8 4 ) . The R e f e r e e s u s t a i n e d c l a i m a n t ' s o b j e c t i o n . 

I n F a h l g r e n and Swanson, t h e P r e s i d i n g R e f e r e e r u l e d i n t e r 
a l i a t h a t a l t h o u g h an employer or i n s u r e r i s e n t i t l e d t o o b t a i n 
i n f o r m a t i o n from a c l a i m a n t ' s p h y s i c i a n , t h e p h y s i c i a n may not be 
c o n t a c t e d u n l e s s c l a i m a n t or h i s r e p r e s e n t a t i v e h a s p r i o r n o t i c e 
of t h e i n q u i r y , a s w e l l a s an o p p o r t u n i t y t o p a r t i c i p a t e . I n 
F a h l g r e n , t h e P r e s i d i n g R e f e r e e s t a t e d : " I f i n d ex p a r t e c o n t a c t s 
w i t h c l a i m a n t ' s d o c t o r not i n k e e p i n g w i t h t h e s p i r i t o r purpose 
of t h e Workers' Compensation Law." 

On r e v i e w , S A I F a r g u e s t h a t t h e P r e s i d i n g R e f e r e e ' s 
pronouncement i n F a h l g r e n amounted t o a p r o m u l g a t i o n of a r u l e o f 
p r o c e d u r e , an a c t t h a t i s not among the powers v e s t e d i n t h e 
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R e f e r e e . S A I F ' s argument i s echoed by the A s s o c i a t i o n of Workers' 
Compensation Defense A t t o r n e y s , which h a s f i l e d a b r i e f Amicus 
C u r i a e . Both S A I F and t h e A s s o c i a t i o n a s s e r t t h a t t h e P r e s i d i n g 
R e f e r e e ' s " r u l e " i n F a h l g r e n and Swanson i s i n c o n s i s t e n t w i t h t h e 
p o l i c i e s o f f u l l d i s c l o s u r e , e x p e d i t i o u s c l a i m s a d m i n i s t r a t i o n and 
m i n i m i z a t i o n of a d v e r s a r i a l p r a c t i c e s i n h e r e n t i n t h e Workers' 
Compensation Law. 

The Oregon L e g i s l a t u r e h a s d e c l a r e d t h a t i t i s t h e p o l i c y o f 
the Workers' Compensation Law " t o p r o v i d e a f a i r and j u s t 
a d m i n i s t r a t i v e system . . . t h a t r e d u c e s l i t i g a t i o n and e l i m i n a t e s 
the a d v e r s a r y n a t u r e of t h e compensation p r o c e e d i n g s , t o t h e 
g r e a t e s t e x t e n t p r a c t i c a b l e . " ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) . P u r s u a n t t o t h i s 
p o l i c y , t h e Board h a s promulgated r u l e s o f p r a c t i c e and p r o c e d u r e 
d e s i g n e d t o " e x p e d i t e c l a i m a d j u d i c a t i o n and a m i c a b l y d i s p o s e o f 
c o n t r o v e r s i e s . " OAR 438-05-035. Among t h e s e r u l e s a r e t h o s e 
p e r t a i n i n g t o t h e g e n e r a t i o n of documentary e v i d e n c e . 

The B o a rd's e v i d e n t i a r y r u l e s a r e c l e a r l y d e s i g n e d t o a v o i d 
d e l a y and t o red u c e expense. See e.g., OAR 4 3 8 - 0 7 - 0 0 5 ( 2 ) . The 
use of i n t e r r o g a t o r i e s , d e p o s i t i o n s and o t h e r d i s c o v e r y d e v i c e s i s 
encouraged i n o r d e r t o e x p e d i t e c l a i m s a d j u d i c a t i o n . OAR 
4 3 8 - 0 7 - 0 0 5 ( 6 ) . E a c h p a r t y i s e n t i t l e d t o f u l l d i s c l o s u r e by t h e 
o t h e r . A l l p e r t i n e n t r e c o r d s and r e p o r t s , e x c e p t t h o s e o f f e r e d 
s o l e l y f o r impeachment, must be produced by ea c h p a r t y . F a i l u r e 
to d i s c l o s e may be c o n s i d e r e d u n r e a s o n a b l e d e l a y or r e f u s a l , 
t h e r e b y s u b j e c t i n g the noncomplying i n s u r e r t o p e n a l t i e s under ORS 
6 5 6 . 2 6 2 ( 1 0 ) , o r t he noncomplying c l a i m a n t t o postponement or 
d i s m i s s a l o f t h e r e q u e s t f o r h e a r i n g . OAR 4 3 8 - 0 7 - 0 1 5 ( 2 ) , ( 3 ) . 

We note t h a t t h e i s s u e of p h y s i c i a n / c l i e n t p r i v i l e g e , s e e ORS 
40.235, was argued a t h e a r i n g . Any su c h e v i d e n t i a r y p r i v i l e g e , 
however, was waived when t h i s c l a i m a n t f i l e d h i s c l a i m f o r 
c o m p e n s a t i o n . 

We f i n d n o t h i n g i n t h e s t a t u t e s or r u l e s r e q u i r i n g an i n s u r e r 
t o g i v e c l a i m a n t p r i o r n o t i c e of i t s i n t e n t t o c o n t a c t h i s o r h e r 
p h y s i c i a n . F u r t h e r , we f i n d t h a t s u c h a r e q u i r e m e n t i s 
i n c o n s i s t e n t w i t h our s t a t e d p o l i c y of f u l l , f a i r and e x p e d i t i o u s 
d i s c l o s u r e o f i n f o r m a t i o n between t h e p a r t i e s . I t i s a l s o 
i n c o n s i s t e n t w i t h t h e l e g i s l a t u r e ' s i n t e n t t o c r e a t e a 
co m p e n s a t i o n s y s t e m t h a t r e d u c e s l i t i g a t i o n and m i n i m i z e s t h e 
a d v e r s a r i a l p r o c e s s . 

We, t h e r e f o r e , h o l d t h a t an i n s u r e r may r e q u e s t i n f o r m a t i o n 
from c l a i m a n t ' s p h y s i c i a n w i t h o u t p r i o r n o t i c e t o c l a i m a n t or h i s 
r e p r e s e n t a t i v e . The e x c l u d e d e x h i b i t i n the p r e s e n t c a s e s h o u l d 
h ave been e n t e r e d i n t o t h e r e c o r d . B e cause of our h o l d i n g t h a t 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g was u n t i m e l y , however, we need not 
remand t h e c a s e f o r i t s i n c l u s i o n . 

ORDER 

The R e f e r e e ' s Order of D i s m i s s a l d a t e d October 31, 1984 i s 
a f f i r m e d . 
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JOHN P. KLEGER, C l a i m a n t WCB 84-0 7 4 5 8 & 83-10245 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 4, 1985 
R i c h a r d P e a r c e , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M u l d e r ' s second amended o r d e r which s e t a s i d e i t s d e n i a l o f 
a g g r a v a t i o n of c l a i m a n t ' s c e r v i c a l s p i n e i n j u r y and i n c r e a s e d 
c l a i m a n t ' s a t t o r n e y ' s f e e award from $1,000 t o $2,000 f o r s e r v i c e s 
t h r o u g h t h e second h e a r i n g . The i n s u r e r a l s o r e q u e s t s remand t o 
t h e R e f e r e e t o c o n s i d e r new e v i d e n c e i n t h e form of s u r v e i l l a n c e 
f i l m s and d o c t o r s ' r e p o r t s c r e a t e d a f t e r t h e f i r s t h e a r i n g b u t 
b e f o r e t h e second h e a r i n g and d o c t o r s ' r e p o r t s c r e a t e d a f t e r t h e 
second h e a r i n g . C l a i m a n t h a s not appeared on r e v i e w o f t h e 
R e f e r e e ' s o r d e r nor on the motion to remand. The i s s u e s on r e v i e w 
a r e whether t h e c a s e s h o u l d be remanded, whether c l a i m a n t h a s 
proved a w o r s e n i n g of h i s c o n d i t i o n s i n c e the l a s t arrangement of 
c o mpensation, and whether the a t t o r n e y f e e awarded a f t e r t h e 
second h e a r i n g was r e a s o n a b l e . 

I 

C l a i m a n t was compensably i n j u r e d on November 22, 1978. I n 
1979 Dr. Mead performed a f u s i o n a t C6-7. The f i r s t D e t e r m i n a t i o n 
Order, d a t e d A p r i l 1, 1980, awarded temporary d i s a b i l i t y 
c o m p e n s a t i o n and 16° f o r 5% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

C l a i m a n t was i n v o l v e d i n a non-compensable a u t o m o b i l e 
a c c i d e n t i n October 1980. I n March 1981 X - r a y s r e v e a l e d bone 
s p u r s a t C4-5 and C5-6, and t h a t the f u s i o n was s t a b l e . I n A p r i l 
1982 c l a i m a n t began c o m p l a i n i n g o f r i g h t arm p a i n . C l a i m a n t 
s u b m i t t e d a c l a i m f o r a g g r a v a t i o n which the i n s u r e r d e n i e d . 
D u r i n g May 1982 c l a i m a n t s u f f e r e d a s l i p and f a l l a c c i d e n t i n a 
g r o c e r y s t o r e w h i c h r e s u l t e d i n a low back i n j u r y . A f t e r a 
h e a r i n g on the May 1982 d e n i a l , t h e R e f e r e e s e t a s i d e t h e 
i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y o f t h e c e r v i c a l c o n d i t i o n a t 
C5-6 by o r d e r d a t e d October 29, 1982, and the i n s u r e r r e q u e s t e d 
r e v i e w by t h e B o a r d . Pending r e v i e w , c l a i m a n t had an a n t e r i o r 
d i s k e c t o m y a t C5-6 on November 30, 1982. A D e t e r m i n a t i o n Order 
d a t e d June 8, 1983 c l o s e d the a g g r a v a t i o n c l a i m w i t h awards f o r 
a d d i t i o n a l temporary d i s a b i l i t y c ompensation and an a d d i t i o n a l 32° 
f o r 10% u n s c h e d u l e d d i s a b i l i t y . 

I n J u l y 1983 c l a i m a n t o b t a i n e d a c r y p t i c n ote from an 
emergency room d o c t o r t h a t c l a i m a n t s h o u l d not r e t u r n t o work 
u n t i l h i s o r t h o p e d i c surgeon r e l e a s e d him t o r e t u r n t o work 
b e c a u s e o f c e r v i c a l d i s c d i s e a s e . I n August 1983 the i n s u r e r 
d e n i e d r e o p e n i n g of the c l a i m b e c a u s e t h e r e was n o t h i n g m e d i c a l l y 
t o s u b s t a n t i a t e a w o r s e n i n g of h i s c o n d i t i o n and s u g g e s t e d t h a t he 
c o n t a c t t h e g r o c e r y s t o r e ' s i n s u r e r about h i s c o m p l a i n t s . 

On October 24, 1983 c l a i m a n t was examined by Dr. Dine who 
d i a g n o s e d p o s s i b l e n e r v e r o o t c o m p r e s s i o n i n t h e c e r v i c a l a r e a of 
t h e s p i n e , recommended tomography, and r e f e r r e d c l a i m a n t t o Dr. 
W a l l e r , who became t h e a t t e n d i n g p h y s i c i a n . On October 25, 1983 
c l a i m a n t was t e r m i n a t e d from v o c a t i o n a l r e h a b i l i t a t i o n a s s i s t a n c e 
f o r t h e second time f o r f a i l u r e t o f u l l y p a r t i c i p a t e i n t h e 
r e t u r n - t o - w o r k p l a n . 
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On O c t o b e r 26, 1983 the Board i s s u e d i t s Order on Review 
r e v e r s i n g t h e R e f e r e e ' s October 1982 o r d e r and r e i n s t a t i n g t h e 
i n s u r e r ' s d e n i a l of c o m p e n s a b i l i t y o f c l a i m a n t ' s C5-6 c o n d i t i o n 
and s u r g e r y . 35 Van N a t t a 1612 ( 1 9 8 3 ) . The Board r e l i e d on 
c l a i m a n t ' s o r i g i n a l a t t e n d i n g p h y s i c i a n ' s o p i n i o n , w h i c h i n c l u d e d 
a more c o m p l e t e h i s t o r y and t h e o p p o r t u n i t y t o compare 
symptomatology, and on c l a i m a n t ' s l a c k o f c r e d i b i l i t y b a s e d on t h e 
r e c o r d : " H i s t e n d e n c y t o e x a g g e r a t e and t o f a b r i c a t e s t o r i e s i s 
a p p a r e n t t h r o u g h o u t the r e c o r d . " The B o a rd's o r d e r became f i n a l 
by o p e r a t i o n o f l a w . T h e e f f e c t o f t h e B o a rd's o r d e r was t o 
n u l l i f y t h e D e t e r m i n a t i o n Order o f J u n e 8, 1983 b e c a u s e t h e 
u n d e r l y i n g a g g r a v a t i o n c l a i m was found non-compensable. 
T h e r e f o r e , t h e l a s t arrangement of c o mpensation was t h e f i r s t 
D e t e r m i n a t i o n Order, d a t e d A p r i l 1, 1980. See Roy M. Hoke, 37 Van 
N a t t a 477 ( A p r i l 26, 1 9 8 5 ) ; J o s e p h R. K l i n s k y , 35 Van N a t t a 332, 
a f f ' d mem. 66 Or App 193 (1983) ; c f . S A I F "vTMaddox, 295 Or 448, 
454 (1983) ( d e t e r m i n a t i o n of e x t e n t of d i s a b i l i t y s h a l l not be 
s t a y e d p e n d i n g u l t i m a t e r e s o l u t i o n o f c o m p e n s a b i l i t y i s s u e ) . 

I n J a n u a r y 1984 t h e i n s u r e r d e n i e d payment f o r m e d i c a l 
s e r v i c e s and r e p e a t e d i t s d e n i a l o f r e o p e n i n g of t h e c l a i m . Dr. 
W a l l e r s u b s e q u e n t l y o r d e r e d tomography and myelography t h a t 
s u g g e s t e d p a t h o l o g y a t C6-7 t h a t o b j e c t i v e l y c o r r e l a t e d w i t h 
c l a i m a n t ' s r e p o r t s of p a i n and d y s f u n c t i o n . Dr. W a l l e r r e p o r t e d 
t h a t t h e two p r i o r s u r g e r i e s had not r e l i e v e d c l a i m a n t ' s 
p e r s i s t e n t l e f t arm p a i n , b u t recommended a n o t h e r s u r g e r y t o 
p e r f o r m laminectomy and f o r a m i n o t o m i e s a t C5-6 and C6-7. C l a i m a n t 
r e q u e s t e d h e a r i n g s on t h e August 1983 and J a n u a r y 1984 d e n i a l s and 
a h e a r i n g was h e l d on May 30, 1984. The R e f e r e e " m o d i f i e d " t h e 
d e n i a l s . The i n s u r e r r e q u e s t e d r e v i e w . C l a i m a n t r e q u e s t e d remand 
t o t h e R e f e r e e t o c l a r i f y t h e o r d e r , whether temporary d i s a b i l i t y 
c o m p e n s a t i o n s h o u l d be p a i d , and r e q u e s t e d a h e a r i n g on t h e i s s u e 
o f non-payment o f temporary d i s a b i l i t y compensation a l l e g e d l y 
awarded by t h e R e f e r e e ' s o r d e r . The i n s u r e r d i d not appear on 
c l a i m a n t ' s motion t o remand. A h e a r i n g was s e t f o r September 10, 
1984 on c l a i m a n t ' s h e a r i n g r e q u e s t t o e n f o r c e payment o f temporary 
d i s a b i l i t y c o m p e n s a t i o n . On September 6, the Board remanded t h e 
c a s e t o the R e f e r e e " f o r c l a r i f i c a t i o n of h i s o r d e r " and 
recommended c o n s o l i d a t i o n w i t h the h e a r i n g s c h e d u l e d on payment o f 
t h e temporary d i s a b i l i t y c o m p ensation. The temporary d i s a b i l i t y 
c o m p e n s a t i o n h e a r i n g was r e s e t f o r December 1984. 

D u r i n g October 1984 t h e i n s u r e r h i r e d a p r i v a t e i n v e s t i g a t o r 
t o o b t a i n s u r v e i l l a n c e movies of c l a i m a n t . A p p r o x i m a t e l y two 
h o u r s o f movie f i l m were o b t a i n e d which r e v e a l e d c l a i m a n t 
p e r f o r m i n g a c t i v i t i e s e x c e e d i n g l i m i t s d e s c r i b e d i n h i s 
t e s t i m o n y . On November 19, t h e i n s u r e r r e q u e s t e d r e o p e n i n g o f t h e 
r e c o r d by motions d i r e c t e d t o the Board and t o t h e R e f e r e e . On 
December 3, t h e Board a d v i s e d t h e p a r t i e s by l e t t e r t h a t t h e 
R e f e r e e had j u r i s d i c t i o n o ver t h e c a s e . The movies were shown t o 
Dr. W a l l e r w i t h c l a i m a n t ' s a t t o r n e y p r e s e n t . Dr. W a l l e r t h e n 
withdrew h i s recommendation t o perform s u r g e r y . 

The second h e a r i n g convened on December 17, 1984. The 
R e f e r e e c o n s i d e r e d t h a t t h e remand o r d e r a l l o w e d o n l y 
c l a r i f i c a t i o n o f t he J u l y 1984 o r d e r and r e f u s e d t o reopen t h e 
r e c o r d , b u t he p e r m i t t e d t h e i n s u r e r t o put on i t s e v i d e n c e a s an 
o f f e r o f p r o o f . The i n s u r e r o f f e r e d t h e t e s t i m o n y o f t h e 
i n v e s t i g a t o r , t h e movies, and two l e t t e r s from Dr. W a l l e r . 
C l a i m a n t had w i t n e s s e s w a i t i n g a t t h e h e a r i n g room b u t put on no 
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e v i d e n c e and d i d not c r o s s - e x a m i n e the i n s u r e r ' s w i t n e s s . The 
R e f e r e e i s s u e d h i s amended o r d e r t o c l a r i f y t h a t he had awarded 
temporary d i s a b i l i t y c ompensation i n a d d i t i o n t o m e d i c a l s e r v i c e s 
b a s e d on the r e c o r d a t t h e f i r s t h e a r i n g . 

The i n s u r e r r e q u e s t s r e v i e w o f the R e f e r e e ' s second amended 
o r d e r and r e q u e s t s remand t o c o n s i d e r t h e e v i d e n c e c r e a t e d between 
t h e f i r s t and second h e a r i n g and t o c o n s i d e r e v i d e n c e c r e a t e d 
s i n c e t h e second h e a r i n g i n t h e form o f a d d i t i o n a l d o c t o r s ' 
r e p o r t s . The l a t e s t d o c t o r s ' r e p o r t s a r e a subsequent l e t t e r from 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n who, a f t e r a s ubsequent p h y s i c a l 
e x a m i n a t i o n , r e i t e r a t e d h i s w i t h d r a w a l o f h i s recommendation of 
s u r g e r y , and the r e p o r t of a p h y s i c a l e x a m i n a t i o n by a n o t h e r 
s u r g e o n who recommends d i s c o g r a p h y f o r c o n d i t i o n s r e l a t e d t o 
l e v e l s o f t h e c e r v i c a l s p i n e a l r e a d y found not r e l a t e d t o 
c l a i m a n t ' s i n d u s t r i a l i n j u r y and who w i l l c o n s i d e r f u r t h e r 
d i a g n o s t i c or t r e a t m e n t p r o c e d u r e s o n l y a f t e r he r e v i e w s t h e 
s u r v e i l l a n c e m ovies. 

I I 

The f i r s t q u e s t i o n t o r e s o l v e i s whether t h e c a s e h a s been 
i m p r o p e r l y , i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d or 
h e a r d by t h e R e f e r e e under ORS 6 5 6 . 2 9 5 ( 5 ) . The i s s u e s a t t h e 
f i r s t h e a r i n g were whether c l a i m a n t ' s need f o r m e d i c a l s e r v i c e s 
was r e l a t e d t o h i s i n d u s t r i a l i n j u r y so a s t o e n t i t l e him t o 
a d d i t i o n a l m e d i c a l s e r v i c e s under ORS 656.245 and whether h i s 
compensable c o n d i t i o n had worsened so t h a t i n a d d i t i o n t o m e d i c a l 
s e r v i c e s he was a l s o e n t i t l e d t o r e o p e n i n g of h i s c l a i m and 
payment o f temporary d i s a b i l i t y compensation under ORS 656.273. 
The f i r s t h e a r i n g was h e l d on May 30, 1984. C l a i m a n t was the o n l y 
w i t n e s s . The i n s u r e r c r o s s - e x a m i n e d c l a i m a n t and o b t a i n e d 
i m p e a c h i n g t e s t i m o n y from c l a i m a n t on the e x t e n t of h i s problems 
by o b s e r v i n g t h a t c l a i m a n t ' s hands were c a l l o u s e d and d i r t y 
a l t h o u g h c l a i m a n t c h a r a c t e r i z e d them a s s o f t and c l e a n . The 
R e f e r e e r e l i e d on c l a i m a n t ' s a t t e n d i n g p h y s i c i a n ' s o p i n i o n and not 
on c l a i m a n t ' s t e s t i m o n y t o f i n d t h a t the compensable c o n d i t i o n was 
r e l a t e d t o h i s i n d u s t r i a l i n j u r y . When ask e d on c r o s s - e x a m i n a t i o n 
how much he c o u l d l i f t w i t h h i s p a i n f u l l e f t arm, c l a i m a n t o p i n e d 
t h a t he thought he c o u l d l i f t a g l a s s of w a t e r ; the s u r v e i l l a n c e 
f i l m s show c l a i m a n t p e r f o r m i n g work of a v e r y heavy n a t u r e w i t h 
h i s l e f t arm f i v e months l a t e r . 

T h i s i s o b v i o u s l y newly c r e a t e d e v i d e n c e i n r e l a t i o n t o 
c l a i m a n t ' s m e d i c a l c o n d i t i o n and i t p o t e n t i a l l y h a s some b e a r i n g 
on c l a i m a n t ' s c r e d i b i l i t y . I t i s e q u a l l y o b v i o u s t h a t movies of 
c l a i m a n t ' s a c t i v i t i e s i n October 1984 c o u l d not be t a k e n b e f o r e 
May 1984 and, t h e r e f o r e , no amount o f d i l i g e n c e c o u l d have 
produced them. The i n s u r e r r e q u e s t s remand b e c a u s e of t h e a l l e g e d 
f a l s i t y o f c l a i m a n t ' s t e s t i m o n y , and r e l i e s on B a i l e y v. S A I F , 296 
Or 41 ( 1 9 8 3 ) ; Egge v. N u - S t e e l , 57 Or App 327 ( 1 9 8 2 ) ; E r v i n M. 
S t r i c k l a n d , c o n c u r r i n g o p i n i o n , 36 Van N a t t a 173 ( 1 9 8 4 ) ; and J e r r y 
J . Meola, 36 Van N a t t a 565 ( 1 9 8 4 ) . I n t h e c o n c u r r i n g o p i n i o n i n 
S t r i c k l a n d , a f t e r r e v i e w i n g the a p p e l l a t e c o u r t d e c i s i o n s above, 
i t was s t a t e d , "any s i t u a t i o n i n which t h e r e i s a c o l o r a b l e 
showing of p o s s i b l e f a l s e t e s t i m o n y by any p a r t y p r e s e n t s a 
c o m p e l l i n g r e a s o n f o r remand." The d e c i s i o n t o remand i s not 
a u t o m a t i c , a l t h o u g h i t i s v e r y t empting t o i n c l u d e e v e r y t h i n g t h a t 
might be r e l e v a n t i n the r e c o r d . T h e r e i s the p r a c t i c a l 
c o n s i d e r a t i o n , however, t h a t c l a i m a n t s and i n s u r e r s w i l l n e v e r be 
a b l e t o have a d e t e r m i n a t i o n of t h e i r r e s p e c t i v e r i g h t s i f t h e 
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h e a r i n g p r o c e s s i s a l l o w e d t o be reopened and r e l i t i g a t e d on t h e 
b a s i s of "newly d i s c o v e r e d e v i d e n c e " e v e r y time c l a i m a n t goes t o a 
d o c t o r f o r a d d i t i o n a l t r e a t m e n t We must c o n s i d e r e a c h i t e m o f 
p r o f f e r e d e v i d e n c e s e p a r a t e l y t o d e t e r m i n e i f i t i s a p p r o p r i a t e t o 
e x e r c i s e our d i s c r e t i o n and remand t h e c a s e t o reopen t h e r e c o r d . 

F i r s t , we c o n s i d e r t h e i n v e s t i g a t o r ' s t e s t i m o n y and h i s 
s u r v e i l l a n c e m o v i e s . The purpose o f t h e i n v e s t i g a t o r ' s t e s t i m o n y 
and movies was t o impeach c l a i m a n t ' s t e s t i m o n y o f f e r e d a t 
h e a r i n g . The movies show c l a i m a n t p e r f o r m i n g a c t i v i t i e s w h i c h by 
m i s r e p r e s e n t a t i o n he s u g g e s t e d he c o u l d not p e r f o r m . The R e f e r e e 
d i d not r e l y on c l a i m a n t ' s t e s t i m o n y , which he c o n s i d e r e d t o have 
been impeached by t h e p h y s i c a l e v i d e n c e of c l a i m a n t ' s hands whi c h 
tended t o show t h a t c l a i m a n t had been p e r f o r m i n g rough and d i r t y 
work. The i n s u r e r knew of c l a i m a n t ' s tendency t o e x a g g e r a t e and 
f a b r i c a t e a f t e r i t s e x p e r i e n c e w i t h him a t the a g g r a v a t i o n h e a r i n g 
w h i c h l e d t o t h e R e f e r e e ' s o r d e r i n October 1982. The B o a r d ' s 
o r d e r w h i c h found c l a i m a n t e x a g g e r a t e d h i s c o m p l a i n t s and 
f a b r i c a t e d s t o r i e s about h i s p a s t and p r e s e n t c o n d i t i o n s was 
p u b l i s h e d s e v e n months b e f o r e t h e May 1984 h e a r i n g on t h i s c l a i m . 
T h e r e f o r e , a l t h o u g h the i n v e s t i g a t o r ' s t e s t i m o n y and h i s movies 
may be r e l e v a n t and competent, we a r e p e r s u a d e d t h a t t h e i n s u r e r ' s 
b e l a t e d a t t e m p t t o b u t t r e s s t h e | f i n d i n g o f c l a i m a n t ' s l a c k o f 
c r e d i b i l i t y w i t h c u m u l a t i v e e v i d e n c e t h a t was o b t a i n a b l e w i t h due 
d i l i g e n c e b e f o r e t h e s c h e d u l e d h e a r i n g does not w a r r a n t remand and 
we deny t h e i n s u r e r ' s motion t o j r e m a n d t o r e c e i v e t h e 
i n v e s t i g a t o r ' s t e s t i m o n y and movies i n t o e v i d e n c e . 

T h i s d e c i s i o n i s d i s t i n g u i s h e d by i t s p r o c e d u r a l f a c t s from 
o t h e r c a s e s i n w h i c h remand t o r e b u t f a l s e t e s t i m o n y h a s been 
g r a n t e d . I n t h e o t h e r c a s e s c i t e d , t h e i n s u r e r or employer h e a r d 
f o r t h e f i r s t time a t h e a r i n g something t h a t was a f a l s e 
r e p r e s e n t a t i o n , and upon p o s t - h e a r i n g c o n f i r m a t i o n o f t h e f a c t s 
a s s e r t e d a t h e a r i n g , l e a r n e d of J t h e f a l s i t y of t h e 
r e p r e s e n t a t i o n . I n t h i s c a s e , c l a i m a n t t e s t i f i e d f a l s e l y a t t h e 
h e a r i n g t h a t l e d t o the O c t o b e r | l 9 8 2 o r d e r , the R e f e r e e so noted, 
and t h e B o a r d s p e c i f i c a l l y found c l a i m a n t t o have e x a g g e r a t e d h i s 
c o m p l a i n t s and f a b r i c a t e d s t o r i e s t o enhance h i s p o s i t i o n i n i t s 
O ctober 1983 Order on Review o f t h e October 1982 R e f e r e e ' s o r d e r . 
The i n s u r e r c a n n o t now s a y t h a t i t was s u r p r i s e d a t t h e May 1984 
h e a r i n g by c l a i m a n t ' s e x a g g e r a t i o n of h i s symptoms and l i m i t a t i o n s 
and by h i s t e n d e n c y t o p r o v i d e f a l s e t e s t i m o n y . T h a t c l a i m a n t ' s 
a c t i v i t i e s i n October 1984 c o u l d not have been o b s e r v e d sooner i s 
o f no h e l p b e c a u s e whatever c l a i m a n t ' s a c t i v i t i e s were i n 1983 and 
t h e f i r s t h a l f o f 1984 t h e y c o u l d have been o b s e r v e d t o impeach 
r e a s o n a b l y e x p e c t e d f a l s e t e s t i m o n y on the i s s u e o f c l a i m a n t ' s 
l i m i t a t i o n s . See D e l f i n a P. Lopez, 37 Van N a t t a 164 ( 1 9 8 5 ) . 

Second, we c o n s i d e r t h e a t t e n d i n g p h y s i c i a n ' s o p i n i o n 
r e n d e r e d by l e t t e r of December 7, 1984. The l e t t e r b r i e f l y 
summarizes c l a i m a n t ' s h i s t o r y and the s u r v e i l l a n c e movies and t h e n 
t h e d o c t o r r e t r a c t s h i s recommendation t o p e r f o r m s u r g e r y . He 
r e l i e d on t h e i n c o n s i s t e n c y between c l a i m a n t ' s c o m p l a i n t s and t h e 
a c t i v i t i e s shown i n t h e m o v i e s . [ The d o c t o r r e p o r t e d t h a t t h e 
d e c i s i o n t o p e r f o r m s u r g e r y had been ba s e d on c l a i m a n t ' s 
c o m p l a i n t s o f i n a d e q u a t e f u n c t i o n and p a i n b e c a u s e t h e o b j e c t i v e 
p h y s i c a l a b n o r m a l i t i e s would not' a l o n e i n d i c a t e s u r g e r y . I t i s 
o b v i o u s from t h e l e t t e r t h a t thej d o c t o r ' s o p i n i o n was i n f l u e n c e d 
by t h e movies, and t h a t d i s c o v e r y of c l a i m a n t ' 6 a c t u a l p h y s i c a l 
c a p a c i t i e s would have r e s u l t e d ijn t h e d o c t o r r e n d e r i n g t h e same 
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o p i n i o n r e g a r d l e s s of the t i m i n g o f the d i s c o v e r y . T h e r e f o r e , i f 
t h e i n s u r e r had conducted t h e i n v e s t i g a t i o n t o d e t e r m i n e 
c l a i m a n t ' s t r u e p h y s i c a l c a p a c i t i e s i n a t i m e l y f a s h i o n , i . e . 
between the p u b l i c a t i o n of the R e f e r e e ' s o r d e r i n October 1982 and 
t h e h e a r i n g i n May 1984, and s u p p l i e d the movies t o the d o c t o r 
d u r i n g t h a t time, t h e d o c t o r would have r e t r a c t e d h i s 
recommendation t o p e r f orm s u r g e r y a t t h a t t i m e . I f i t was not 
e x c u s a b l e d e l a y t o f a i l t o u n d e r t a k e s u r v e i l l a n c e o f c l a i m a n t i n a 
t i m e l y f a s h i o n , i t was l i k e w i s e not e x c u s a b l e d e l a y t o w a i t u n t i l 
a f t e r t h e h e a r i n g t o c o n f r o n t c l a i m a n t ' s t r e a t i n g d o c t o r w i t h 
i n c o n t r o v e r t i b l e e v i d e n c e of c l a i m a n t ' s p h y s i c a l c a p a c i t i e s a f t e r 
t h e h e a r i n g . T h e r e f o r e , we s i m i l a r l y deny t h e i n s u r e r ' s motion t o 
remand t h e c a s e t o the R e f e r e e t o c o n s i d e r the o p i n i o n l e t t e r 
d a t e d December 7, 1984. 

T h i r d , we c o n s i d e r the second l e t t e r of c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n d a t e d December 7, 1984. The d o c t o r a d d r e s s e d a r e p l y t o 
a d e n t i s t about h i s p l a n s f o r c l a i m a n t ' s s u r g e r y and t h e i s s u e of 
d e l a y i n g s u r g e r y f o r some u n s p e c i f i e d d e n t a l t r e a t m e n t s . The 
l e t t e r may be r e l e v a n t t o show c l a i m a n t may have m i s r e p r e s e n t e d 
t h e c o u r s e of h i s o r t h o p e d i c s u r g e r y t o h i s d e n t i s t , i f i t c a n be 
r e a d t o show t h a t , b u t beyond t h a t t h e r e i s no a p p a r e n t 
r e l e v a n c y . No s i g n i f i c a n c e beyond c l a i m a n t ' s c r e d i b i l i t y h a s been 
a t t a c h e d t o t h e l e t t e r . We found above t h a t c l a i m a n t ' s t e s t i m o n y 
was e f f e c t i v e l y impeached by t h e p h y s i c a l e v i d e n c e of h i s hands 
a l o n e and t h a t more p r o b a t i v e e v i d e n c e was u n n e c e s s a r i l y 
c u m u l a t i v e on the i s s u e , t h e r e f o r e , we a l s o deny t h e i n s u r e r ' s 
motion t o remand t o c o n s i d e r the a t t e n d i n g p h y s i c i a n ' s l e t t e r t o a 
d e n t i s t . 

F o u r t h , we c o n s i d e r the l e t t e r o f c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n d a t e d F e b r u a r y 22, 1985. Dr. W a l l e r reexamined 
c l a i m a n t , c o n f i r m e d h i s o p i n i o n of December 7, 1984 and r e p o r t e d 
h i s o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t the time o f 
h i s f i r s t e x a m i n a t i o n and no worse th a n when the d o c t o r f i r s t saw 
c l a i m a n t i n October 1983. T h i s l e t t e r i s o n l y f u r t h e r c u m u l a t i v e 
e v i d e n c e pendent from the p o s t - h e a r i n g i n v e s t i g a t i o n and 
s u r v e i l l a n c e and the i n s u r e r ' s motion t o remand t o c o n s i d e r the 
F e b r u a r y 22 l e t t e r i s s i m i l a r l y d e n i e d . The i n s u r e r a l s o r e q u e s t s 
t h a t t h e Board reopen the r e c o r d and admit the l e t t e r on i t s own 
motion. The r e q u e s t i s d e n i e d . ORS 6 5 6 . 2 9 5 ( 5 ) . 

La6t, we c o n s i d e r the l e t t e r o f Dr. Smith d a t e d March 5, 
1985. Dr. S m i t h examined c l a i m a n t and recommended d i s c o g r a p h y . 
He s p e c i f i c a l l y s t a t e d : " I t would be my OPINION C s i c ] t h a t Mr. 
K l e g e r h a s a c o n t i n u i n g n e c k - s h o u l d e r - a r m p a i n problem which 
p r o b a b l y o r i g i n a t e s from the C5-6 l e v e l and i s a s s o c i a t e d w i t h 
n o n - f u s i o n of t h e p r e v i o u s o p e r a t e d l e v e l of d i s c e c t o m y . " He a l s o 
r e p o r t e d t h a t a f t e r p e r f o r m i n g d i s c o g r a p h y " I would i n t e n d t o 
r e v i e w the p a t i e n t ' s 'movies' showing him t o be e x t r e m e l y 
p h y s i c a l l y a c t i v e , f o r my own e v a l u a t i o n and i n t e r p r e t a t i o n . " We 
f i n d t h a t Dr. S m i t h ' s o p i n i o n l e t t e r would be p e r s u a s i v e t h a t 
c l a i m a n t ' s c u r r e n t symptomatology does not emanate from h i s 
compensable c e r v i c a l s p i n e c o n d i t i o n and t h a t proposed d i a g n o s t i c 
t e s t i n g would not be r e l a t e d t o c l a i m a n t ' s compensable c o n d i t i o n , 
b u t would not outweigh the a t t e n d i n g p h y s i c i a n ' s o p i n i o n t h a t t h e 
compensable i n j u r y was c a u s a l l y r e l a t e d t o the c u r r e n t 
symptomatology. But on the i s s u e whether t h e r e c o r d s h o u l d be 
reopened so t h i s o p i n i o n c o u l d be a d m i t t e d and c o n s i d e r e d , we a r e 
not p e r s u a d e d t h a t the i n s u r e r c o u l d not w i t h due d i l i g e n c e have 
o b t a i n e d t h i s c u m u l a t i v e e x a m i n a t i o n r e p o r t b e f o r e the h e a r i n g . 
I f t h e i n s u r e r wanted an independent m e d i c a l e x a m i n a t i o n , t h e 
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r u l e s p r o v i d e f o r s u c h and t h e r e was ample o p p o r t u n i t y t o o b t a i n 
s u c h an e x a m i n a t i o n between t h e time of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m i n t h e summer of 1983 and t h e h e a r i n g i n May 1984. The 
r e c o r d r e v e a l s no a t t e m p t by t h e i n s u r e r t o o b t a i n any i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n s i n c e t h e a g g r a v a t i o n c l a i m was p r e s e n t e d . We 
a r e not p e r s u a d e d t h a t t h e i n s u r e r h a s shown due d i l i g e n c e i n 
i n v e s t i g a t i o n and p r e p a r a t i o n o f t h i s c a s e f o r h e a r i n g o r t h a t t h e 
r e c o r d s h o u l d be reopened t o admit Dr. S m i t h ' s o p i n i o n l e t t e r . 
The i n s u r e r a l s o r e q u e s t s t h a t the Board reopen t h e r e c o r d on i t s 
own motion t o a c c e p t t h e o p i n i o n l e t t e r . The r e q u e s t s a r e 
d e n i e d . ORS 6 5 6 . 2 9 5 ( 5 ) . 

The i n s u r e r a l s o r e q u e s t s remand, c i t i n g a s e r r o r by t h e 
R e f e r e e , t h a t he d i d not reopen t h e r e c o r d on i t s o r i g i n a l 
motion. The c a s e was remanded t o t h e R e f e r e e t o c l a r i f y h i s 
o r i g i n a l o r d e r . We f i n d t h a t t h e R e f e r e e d i d not abuse h i s 
d i s c r e t i o n i n r e f u s i n g t o reopen t h e r e c o r d when t h e mandate from 
t h e Board was t o c l a r i f y t h e o r d e r i s s u e d a s the r e s u l t o f t h e 
f i r s t h e a r i n g . 

F i n a l l y , t h e i n s u r e r p r o t e s t s t h e o r i g i n a l remand on t h e 
grounds o f l a c k o f j u r i s d i c t i o n . The i n s u r e r r e q u e s t e d r e v i e w of 
t h e J u l y 1984 o r d e r w h i c h v e s t e d j u r i s d i c t i o n w i t h t h e B o a r d . 
C l a i m a n t d i d not c r o s s - r e q u e s t r e v i e w . C l a i m a n t r e q u e s t e d remand 
t o c l a r i f y t h e J u l y 1984 o r d e r . Whether t h e J u l y 1984 o r d e r 
awarded temporary d i s a b i l i t y was an i s s u e b e s t s e t t l e d s u m m a r i l y 
by t h e R e f e r e e who i s s u e d t h e o r d e r r a t h e r t h a n by a n o t h e r R e f e r e e 
i n a n o t h e r e v i d e n t i a r y h e a r i n g or by t h e Board on r e v i e w o f t h e 
ambiguous o r d e r . The i n s u r e r d i d not p r o t e s t t h e remand a t t h e 
time i t was o r d e r e d and t h e n r e q u e s t e d r e o p e n i n g o f the r e c o r d 
a f t e r remand. 

I l l 

We t u r n how t o t h e m e r i t s o f t h e c l a i m , c o n s i d e r i n g o n l y 
t h o s e e x h i b i t s and t e s t i m o n y r e c e i v e d i n t o e v i d e n c e by t h e R e f e r e e 
a t t h e h e a r i n g on May 30, 1984. The i n i t i a l q u e s t i o n i s whether 
c l a i m a n t ' s m e d i c a l c o n d i t i o n a t t h e time of the 1983 c l a i m s and 
the h e a r i n g was c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l i n j u r y i n 
1978. H i s a t t e n d i n g p h y s i c i a n a t the time of the h e a r i n g . Dr. 
W a l l e r , r e p o r t e d by l e t t e r d a t e d May 7, 1984 t h a t c u r r e n t 
symptomatology was a s s o c i a t e d w i t h the o r i g i n a l i n j u r y and t h a t 
myelography c o n f i r m e d d e f e c t s a t C6-7, the compensable p o r t i o n o f 
c l a i m a n t ' s c e r v i c a l s p i n e c o n d i t i o n , and o t h e r a r e a s . He a l s o 
f e l t t h a t t h e p r i m a r y s o u r c e o f problems was the i n d u s t r i a l i n j u r y 
and t h e compensable s u r g e r y i n 1979. T h e r e i s no o p i n i o n c o n t r a r y 
to t h e a t t e n d i n g p h y s i c i a n ' s . We f i n d t h a t c l a i m a n t h a s p r o v e n 
t h a t h i s c e r v i c a l s p i n e c o n d i t i o n , a s i t i s r e l a t e d t o t h e s i t e of 
h i s i n j u r y and compensable s u r g e r y a t C6-7, i s compensable and 
t h a t he i s e n t i t l e d t o m e d i c a l s e r v i c e s t o t r e a t i t p u r s u a n t t o 
ORS 656.245. 

The n e x t q u e s t i o n t o c o n s i d e r i s whether c l a i m a n t ' s c o n d i t i o n 
h a s worsened s i n c e t h e l a s t arrangement of c o mpensation so t h a t he 
i 6 e n t i t l e d t o r e o p e n i n g of h i s c l a i m p u r s u a n t t o ORS 656.273. 
The d a t e o f t h e l a s t arrangement of compensation, by o p e r a t i o n o f 
law, was A p r i l 1, 1980. Comparing o b j e c t i v e f i n d i n g s w i t h r e p o r t s 
of c l a i m a n t ' s c o m p l a i n t s i n 1979 a f t e r s u r g e r y and 1980 t o 
o b j e c t i v e f i n d i n g s w i t h r e p o r t s of c l a i m a n t ' s c o m p l a i n t s i n 1983 
and 1984, we f i n d t h a t c l a i m a n t d i d not p r o v e t h a t h i s compensable 
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c o n d i t i o n h a s worsened t e m p o r a r i l y or p e r m a n e n t l y and, t h e r e f o r e , 
we r e v e r s e t h a t p o r t i o n o f t he R e f e r e e ' s o r d e r w h i c h awarded 
temporary d i s a b i l i t y c ompensation and o r d e r e d r e o p e n i n g o f t h e 
c l a i m . 

The f i n a l i s s u e i s t h e amount of c l a i m a n t ' s a t t o r n e y ' s f e e 
f o r s e r v i c e s through h e a r i n g . The R e f e r e e awarded $1,000 f o r 
s e r v i c e s t hrough t h e f i r s t h e a r i n g . The R e f e r e e ' s second amended 
o r d e r awarded $2,000 f o r s e r v i c e s through t h e subs e q u e n t h e a r i n g , 
a l t h o u g h t h e second amended o r d e r was d e c i d e d on t h e b a s i s o f t h e 
r e c o r d d e v e l o p e d a t t h e f i r s t h e a r i n g . The R e f e r e e found t h a t 
c l a i m a n t proved a w o r s e n i n g of h i s c o n d i t i o n , a l t h o u g h he found i t 
had worsened s i n c e t h e 1983 D e t e r m i n a t i o n O r d e r . The i n s u r e r 
a r g u e s t h a t t h e R e f e r e e was w i t h o u t a u t h o r i t y t o a l t e r t h e 
a t t o r n e y ' s f e e awarded and t h a t c l a i m a n t had withdrawn t h e 
p e n a l t i e s and a t t o r n e y ' s f e e s i s s u e s a t t h e December 1984 
h e a r i n g . The i n s u r e r c o ncedes t h a t $1,000 would be a r e a s o n a b l e 
f e e i f c l a i m a n t p r e v a i l s on t h e m e d i c a l s e r v i c e s i s s u e . B e c a u s e 
we f i n d t h a t c l a i m a n t p r e v a i l e d on t h e m e d i c a l s e r v i c e s i s s u e , and 
t h a t $1,000 i s a r e a s o n a b l e f e e c o n s i d e r i n g t h e e f f o r t s expended 
and r e s u l t s o b t a i n e d , among o t h e r t h i n g s , we award c l a i m a n t , 
a t t o r n e y ' s f e e s f o r s e r v i c e s through h e a r i n g i n t he amount o f 
$1,000. See B a r b a r a A. Wheeler, 37 Van N a t t a 122 ( 1 9 8 5 ) . The f e e 
awarded i n c l u d e s c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s through t h e second 
h e a r i n g where no e v i d e n c e was t a k e n b e c a u s e t h e R e f e r e e r u l e d 
a g a i n s t t h e i n s u r e r ' s motion t o reopen t h e r e c o r d . No a t t o r n e y 
f e e w i l l be awarded t o c l a i m a n t ' s a t t o r n e y on r e v i e w o r on the 
motion t o remand a s no b r i e f nor memorandum i n o p p o s i t i o n was 
f i l e d . 

ORDER 

The R e f e r e e ' s second amended o r d e r d a t e d J a n u a r y 14, 1985 i s 
r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r 
w h i c h awarded temporary d i s a b i l i t y compensation i s r e v e r s e d . T h a t 
p o r t i o n o f t h e o r d e r w h i c h awarded m e d i c a l s e r v i c e s i s m o d i f i e d t o 
award r e a s o n a b l e and n e c e s s a r y m e d i c a l s e r v i c e s r e l a t e d t o 
c l a i m a n t ' s 1978 i n d u s t r i a l i n j u r y and 1979 s u r g e r y a t C6-7. T h a t 
p o r t i o n of t h e o r d e r w h i c h awarded c l a i m a n t an a t t o r n e y ' s f e e o f 
$2,000 i s m o d i f i e d t o award $1,000 f o r s e r v i c e s through t h e second 
h e a r i n g . No a t t o r n e y f e e w i l l be awarded t o c l a i m a n t ' s a t t o r n e y 
on r e v i e w a s no b r i e f was f i l e d . 

DENNIS E. NAUGHT, C l a i m a n t WCB 84 - 0 2 6 7 1 , 84-04467 & 84-09197 
K e n n e t h B o u r n e , C l a i m a n t ' s A t t o r n e y September 4, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and McMurdo. 

E B I Companies r e q u e s t s r e v i e w of t h o s e p o r t i o n s of R e f e r e e 
M u l d e r ' s o r d e r which s e t a s i d e i t s March 1, 1984 a g g r a v a t i o n c l a i m 
d e n i a l and t h a t p o r t i o n of i t s May 24, 1984 d e n i a l which d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . E B I conte n d s 
t h a t : ( 1 ) C l a i m a n t ' s "Request f o r H e a r i n g " c o n t e s t i n g i t s May 24, 
1984 d e n i a l s h o u l d be d i s m i s s e d b e c a u s e c l a i m a n t f a i l e d t o r e q u e s t 
a h e a r i n g w i t h i n 60 days and f a i l e d t o e s t a b l i s h good c a u s e , ORS 
6 5 6 . 3 1 9 ( 1 ) ; (2) a l t e r n a t i v e l y , t h a t i t s May 24, 1984 low back 
d e n i a l s h o u l d be upheld on the grounds t h a t c l a i m a n t ' s r e c e n t work 
a c t i v i t y , d u r i n g a p e r i o d t h a t E B I no l o n g e r p r o v i d e d t h e 
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e m p l o y e r ' s w o r k e r s ' c ompensation c o v e r a g e , m a t e r i a l l y and 
i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s low back c o n d i t i o n ; and 
t h a t ( 3 ) i t s March 1, 1984 d e n i a l s h o u l d be upheld on the grounds 
t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l , upper and mid back c o n d i t i o n i s 
t h e r e s u l t of "a new i n j u r y " r a t h e r t h a n an a g g r a v a t i o n o f 
c l a i m a n t ' s J u n e 16, 1980 i n j u r y . 

C l a i m a n t h a s worked f o r the same employer d u r i n g a l l t i m e s 
p e r t i n e n t h e r e i n . On or about J a n u a r y 1, 1982, the employer 
t e r m i n a t e d i t s c o v e r a g e w i t h E B I Companies and became 
s e l f - i n s u r e d . T h e r e f o r e , the p o t e n t i a l l y r e s p o n s i b l e i n s u r i n g 
e n t i t i e s a r e E B I Companies or the employer i n i t s c a p a c i t y a s a 
s e l f - i n s u r e r . 

We a g r e e w i t h t h e R e f e r e e ' s a n a l y s i s and c o n c l u s i o n s on t h e 
i s s u e s of r e s p o n s i b i l i t y . T h e r e f o r e , we a f f i r m and adopt t h a t 
p o r t i o n of h i s o r d e r w h i c h s e t a s i d e E B I Companies' March 1, 1984 
a g g r a v a t i o n c l a i m d e n i a l . However, we d i s a g r e e w i t h t h e R e f e r e e ' s 
d e t e r m i n a t i o n t h a t c l a i m a n t e s t a b l i s h e d good c a u s e f o r h i s f a i l u r e 
t o t i m e l y r e q u e s t a h e a r i n g c h a l l e n g i n g E B I ' s May 24, 1984 d e n i a l 
o f c l a i m a n t ' s low back c o n d i t i o n . I n f a c t , c l a i m a n t never 
r e q u e s t e d a h e a r i n g c h a l l e n g i n g t h i s d e n i a l , and the h e a r i n g 
convened 176 d a y s a f t e r t h e d a t e of d e n i a l . The R e f e r e e found 
t h e r e was good c a u s e f o r c l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g 
r e a s o n i n g , "The i n s u r a n c e change, t h e anatomic d i v e r s i t y of the 
p roblems, the s e q u e n c e s of e v e n t s , numbers o f d o c t o r s and 
c o m p l e x i t y of t r e a t m e n t s — a l l c o n t r i b u t e d t o whatever f a i l u r e , 
i f any, o c c u r r e d . " 

C l a i m a n t was r e p r e s e n t e d by an a t t o r n e y when E B I i s s u e d i t s 
May 24, 1984 d e n i a l . The d e n i a l i n d i c a t e s t h a t a c o u r t e s y copy 
was p r o v i d e d t o c l a i m a n t ' s a t t o r n e y . T h e r e was no e v i d e n c e 
o f f e r e d t o e x p l a i n c l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 
60 d a y s of t h e d e n i a l . C l a i m a n t d i d not t e s t i f y t o any 
" u n d e r s t a n d a b l e c o n f u s i o n " a r i s i n g from the f a c t t h a t t h e s e two 
i n s u r i n g e n t i t i e s were d i s p u t i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
v a r i o u s back c o m p l a i n t s . T h e r e i s no e v i d e n t i a r y f o u n d a t i o n t o 
c o n c l u d e t h a t c l a i m a n t was caught i n a " c r o s s - f i r e " between 
i n s u r e r s . Compare, Guy E . Stephenson, 36 Van N a t t a 1055 ( 1 9 8 4 ) ; 
C u r t i s A. Lowden, 30 Van N a t t a 642 ( 1 9 8 1 ) . The mere f a c t t h a t the 
employer, i n i t s s e l f - i n s u r e d c a p a c i t y , i s s u e d a number o f w r i t t e n 
d e n i a l s , e a c h one of w h i c h was c h a l l e n g e d i n a t i m e l y f a s h i o n , 
does not e x c u s e c l a i m a n t ' s f a i l u r e t o t i m e l y r e q u e s t a h e a r i n g 
c h a l l e n g i n g E B I ' s s i n g l e , c l e a r and unambiguous d e n i a l o f h i s low 
back c o n d i t i o n . 

A l t h o u g h we a r e not e n t i r e l y c e r t a i n , c l a i m a n t a p p e a r s t o 
argue t h a t , b e c a u s e E B I no l o n g e r p r o v i d e d the employer's w o r k e r s ' 
c o m p e n s a t i o n c o v e r a g e , and b e c a u s e i t i s the employer who i s 
u l t i m a t e l y l i a b l e f o r c l a i m a n t ' s back c o n d i t i o n , E B I had no 
a u t h o r i t y t o i s s u e i t s d e n i a l . I f t h a t i s c l a i m a n t ' s p o s i t i o n , i t 
i s c l e a r l y e r r o n e o u s . 

On or about March 14, 1984, D r s . B u t t l e r and McMahon, 
c h i r o p r a c t i c p h y s i c i a n s , r e p o r t e d t h e i r e x a m i n a t i o n f i n d i n g s t o 
Dr. P l e w e s , c l a i m a n t ' s a t t e n d i n g c h i r o p r a c t i c p h y s i c i a n . A copy 
of t h i s r e p o r t was forwarded t o E B I Companies. T h i s r e p o r t 
d i a g n o s e s a p r i m a r y , p e r s i s t e n t t h o r a c i c s p r a i n and s t r a i n w i t h a 
s p r e a d i n g syndrome t o t h e c e r v i c a l and l u m b o s a c r a l a r e a s ; i t 
s t a t e s t h a t c l a i m a n t c o n t i n u e s t o s u f f e r from h i s June 1980 
i n d u s t r i a l i n j u r y , which was the r e s p o n s i b i l i t y of E B I ; and t h a t 
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c l a i m a n t ' s c o n d i t i o n a p p a r e n t l y h a s worsened. These p h y s i c i a n s 
o p i n e t h a t , as of t h e d a t e of t h e i r e x a m i n a t i o n , c l a i m a n t was not 
r e a d y t o resume employment due t o the s e v e r i t y of h i s symptoms. 

T h i s p h y s i c i a n s ' r e p o r t c l e a r l y c o n s t i t u t e s a c l a i m f o r 
a g g r a v a t i o n s u b m i t t e d t o E B I i n c l a i m a n t ' s b e h a l f . ORS 6 5 6 . 2 7 3 ( 2 ) 
p r o v i d e s t h a t a c l a i m f o r a g g r a v a t i o n i s to be f i l e d w i t h the 
i n s u r e r or s e l f - i n s u r e d employer; i . e . w i t h t h e i n s u r i n g e n t i t y 
r e s p o n s i b l e f o r p r o c e s s i n g the o r i g i n a l i n j u r y c l a i m . See a l s o 
R o b e r t L . F o w l e r , 36 Van N a t t a 1222 ( 9 1 8 4 ) . E B I , t h e r e f o r e , had 
an o b l i g a t i o n t o p r o c e s s the c l a i m by p a y i n g i n t e r i m c o m p e n s a t i o n 
w i t h i n 14 d a y s or d e n y i n g . The f a c t t h a t t h e r e was an i s s u e o f 
i n s u r e r r e s p o n s i b i l i t y d i d not e x c u s e E B I from i t s c l a i m s 
p r o c e s s i n g o b l i g a t i o n s . E l l i o t t v. L o v e n e s s Lumber Co., 61 Or App 
269 ( 1 9 8 3 ) . Thus, E B I was not m e r e l y " a u t h o r i z e d " t o i s s u e t h e 
d e n i a l i n q u e s t i o n ; i t was l e g a l l y o b l i g a t e d t o do s o . 

Another p o s s i b i l i t y i s s u g g e s t e d by c l a i m a n t ' s argument. I t 
i s t h e p o s s i b i l i t y t h a t b e c a u s e the o n l y r e a l i s s u e c o n c e r n i n g 
payment of compensation f o r c l a i m a n t ' s low back c o n d i t i o n i s one 
of i n s u r e r r e s p o n s i b i l i t y , c l a i m a n t was not o b l i g a t e d t o r e q u e s t a 
h e a r i n g c h a l l e n g i n g E B I ' s d e n i a l . I n t h i s r e g a r d , i t i s 
noteworthy t h a t two weeks b e f o r e E B I d e n i e d " r e s p o n s i b i l i t y [ f o r ] 
t h e low back c o n d i t i o n " E B I and the employer i n i t s c a p a c i t y a s a 
s e l f - i n s u r e r e n t e r e d i n t o an Order D e s i g n a t i n g a P a y i n g Agent 
P u r s u a n t t o ORS 656.307. T h i s o r d e r s p e c i f i c a l l y r e f e r r e d o n l y t o 
c l a i m a n t ' s "upper back c o n d i t i o n , " and i n c o r p o r a t e d the p a r t i e s ' 
agreement t h a t "the low back c o n d i t i o n " was not encompassed w i t h i n 
the o r d e r . C l a i m a n t r e c e i v e d a copy o f t h i s o r d e r , a s d i d h i s 
a t t o r n e y . 

I n Hanna v. McGrew B r o s . S a w m i l l , 44 Or App 189 ( 1 9 8 0 ) , the 
c o u r t e x c u s e d the c l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g 
c o n t e s t i n g one i n s u r e r ' s d e n i a l ( t h e a g g r a v a t i o n i n s u r e r ) where 
a n o t h e r i n s u r e r had r e q u e s t e d d e s i g n a t i o n of a p a y i n g agent 
p u r s u a n t to ORS 656.307 and, a p p a r e n t l y , a l s o r e q u e s t e d a h e a r i n g 
p u r s u a n t t o ORS 656.283 r e g a r d i n g which of two i n s u r e r s was 
r e s p o n s i b l e ; and an o r d e r was e n t e r e d p u r s u a n t t o ORS 656.307 
r e f e r r i n g the r e s p o n s i b i l i t y i s s u e t o the H e a r i n g s D i v i s i o n , a l l 
w i t h i n 60 d ays of the a g g r a v a t i o n i n s u r e r ' s d e n i a l . See a l s o 
C a l d e r v. Hughes & Ladd, 23 Or App 66 ( 1 9 7 5 ) . I n S a l t m a r s h v. 
S A I F , 35 Or App 763 ( 1 9 7 8 ) , d i s c u s s e d i n Hanna, the c o u r t h e l d 
t h a t t h e c l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g i n c o m p l i a n c e 
w i t h the time r e q u i r e m e n t s of ORS 656.319 was not e x c u s e d by ORS 
656.307 where t h e r e was no a d m i s s i o n t h a t c l a i m a n t ' s c o n d i t i o n was 
" o t h e r w i s e compensable." The c o u r t s t a t e d , "ORS 656.307 does not 
have the e f f e c t o f e x c u s i n g a c l a i m a n t from c o m p l y i n g w i t h 
s t a t u t o r y p r o c e d u r e s f o r o b j e c t i n g t o an i n s u r e r ' s or employer's 
d e n i a l of h i s c l a i m f o r compensation." 35 Or App a t 768. 

A l t h o u g h E B I Companies' May 24, 1984 d e n i a l d e n i e s 
r e s p o n s i b l i l i t y of c l a i m a n t ' s low back c o n d i t i o n on the grounds 
t h a t i t was not an a g g r a v a t i o n or c o n t i n u a t i o n o f c l a i m a n t ' s June 
1980 i n j u r y b u t "a new i n j u r y , " i t i s a p p a r e n t , by v i r t u e of t h e 
p a r t i e s ' e a r l i e r agreement t o a t a i l o r e d 307 o r d e r , t h a t 
c l a i m a n t ' s low back c o n d i t i o n was not c o n s i d e r e d " o t h e r w i s e 
compensable." Under t h e s e c i r c u m s t a n c e s , c l a i m a n t was o b l i g a t e d 
t o r e q u e s t a h e a r i n g w i t h i n 60 d ays of E B I Companies' d e n i a l , or 
e s t a b l i s h good c a u s e f o r h i s f a i l u r e t o do s o . B e c a u s e we f i n d 
i n s u f f i c i e n t e v i d e n c e t o s a t i s f y c l a i m a n t ' s burden of e s t a b l i s h i n g 
good c a u s e , C o g s w e l l v. S A I F , 74 Or App 234, 237 ( 1 9 8 5 ) ; Henry A. 
Schmidt, 34 Van N a t t a 582 ( 1 9 8 2 ) , the c l a i m f o r a low back 
c o n d i t i o n f i l e d w i t h E B I Companies i s b a r r e d . 
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I n c o n c l u s i o n , under the terms of our o r d e r , E B I Companies i s 
r e s p o n s i b l e f o r payment of compensation f o r c l a i m a n t ' s c e r v i c a l , 
upper and mid back c o n d i t i o n . C l a i m a n t i s e n t i t l e d t o no 
c o m p e n s a t i o n f o r t h e c o n d i t i o n of h i s low b a c k . 

Most of the e f f o r t expended by c l a i m a n t ' s a t t o r n e y on Board 
r e v i e w i s d i r e c t e d t o d e f e n d i n g the R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t e s t a b l i s h e d good c a u s e f o r h i s f a i l u r e t o c h a l l e n g e E B I ' s 
p a r t i a l d e n i a l i n a t i m e l y f a s h i o n . C l a i m a n t a l s o a r g u e s , 
a l t h o u g h i t i s l i t t l e more t h a n a nominal e f f o r t , t h a t t h e 
R e f e r e e ' s d e t e r m i n a t i o n of i n s u r e r r e s p o n s i b i l i t y s h o u l d be 
a f f i r m e d . Thus, on the i s s u e of i n s u r e r r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c e r v i c a l , upper and mid back c o n d i t i o n , c l a i m a n t ' s 
a t t o r n e y h a s " a c t i v e l y and m e a n i n g f u l l y " p a r t i c i p a t e d on r e v i e w , 
e n t i t l i n g him t o a f e e f o r s e r v i c e s r e n d e r e d i n t h i s r e g a r d . 
D e n n i s P. Cummings, 36 Van l l a t t a 590, 591 ( 1 9 8 4 ) ; R o b e r t Heilman, 
34 Van N a t t a 1487 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1985, i s v a c a t e d i n 
p a r t . T h a t p o r t i o n of t h e o r d e r which p a r t i a l l y s e t a s i d e E B I 
Companies' May 24, 1984 p a r t i a l d e n i a l i n s o f a r a s i t d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n , i s v a c a t e d . The 
r e m a i n d e r of the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded $250 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by E B I 
Companies. 

RICHARD T. R E I L L E Y , C l a i m a n t WCB 84-01707 & 83-04203 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 4, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer, O w e n s - I l l i n o i s , r e q u e s t s , and 
c l a i m a n t c r o s s - r e q u e s t s , r e v i e w o f R e f e r e e F i n k ' s o r d e r which s e t 
a s i d e O w e n s - I l l i n o i s ' d e n i a l o f c l a i m a n t ' s worsened r i g h t s h o u l d e r 
c o n d i t i o n and upheld the S A I F C o r p o r a t i o n ' s d e n i a l , b a s e d upon h i s 
c o n c l u s i o n t h a t c l a i m a n t ' s c u r r e n t s h o u l d e r c o n d i t i o n i s the 
r e s p o n s i b i l i t y of O w e n s - I l l i n o i s a s an o c c u p a t i o n a l d i s e a s e . The 
R e f e r e e a l s o found t h a t c l a i m a n t d i d not e s t a b l i s h good c a u s e f o r 
f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 60 days of S A I F ' s f o r m a l , 
September 7, 1983 d e n i a l , a l t h o u g h he c o n c l u d e d t h a t t h e m a t t e r 
was moot i n view of h i s d e t e r m i n a t i o n of the r e s p o n s i b i l i t y 
i s s u e . O w e n s - I l l i n o i s ( h e r e i n a f t e r "Owens") co n t e n d s t h a t S A I F , 
a s t h e i n s u r e r f o r c l a i m a n t ' s more r e c e n t employer, P e s z n e c k e r 
B r o t h e r s , i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t s h o u l d e r 
c o n d i t i o n . C l a i m a n t and Owens b o t h contend t h a t t h e r e c o r d 
e s t a b l i s h e s good c a u s e f o r c l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g 
w i t h i n 60 d a y s of S A I F ' s d e n i a l . Thus, t h e i s s u e s a r e employer 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s s h o u l d e r c o n d i t i o n i n A p r i l o f 1983 
and t h e r e a f t e r ; and whether c l a i m a n t h a s e s t a b l i s h e d good c a u s e 
f o r h i s f a i l u r e t o t i m e l y r e q u e s t a h e a r i n g c o n t e s t i n g S A I F ' s 
d e n i a l . 

L i k e t h e R e f e r e e , we f i n d t h a t the r e c o r d f a i l s t o e s t a b l i s h 
good c a u s e . C l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 60 
d a y s of S A I F ' s d e n i a l , t h e r e f o r e , b a r s any c l a i m a g a i n s t S A I F . 
ORS 6 5 6 . 3 1 9 ( 1 ) . U n l i k e t h e R e f e r e e , however, we c o n c l u d e t h a t 
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Owens i s not r e s p o n s i b l e f o r the c u r r e n t c o n d i t i o n o f c l a i m a n t ' s 
r i g h t s h o u l d e r . T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f the o r d e r 
which s e t a s i d e Owens' d e n i a l . 

C l a i m a n t worked a s a l a y e r a t t e n d a n t f o r Owens b e g i n n i n g i n 
J u n e of 1978. T h i s employer m a n u f a c t u r e s g l a s s c o n t a i n e r s . 
C l a i m a n t ' s j o b was t o s t a c k c a s e s of soda pop b o t t l e s on p a l l e t s . 
I n e a r l y March o f 1979 c l a i m a n t noted the o n s e t of f a i r l y s h a r p 
r i g h t s h o u l d e r p a i n w h i l e he was w orking. He was g i v e n l i g h t e r 
d u t y f o r a week, d u r i n g which time h i s s h o u l d e r p a i n d i s s i p a t e d t o 
some e x t e n t . He t h e n went back t o h i s r e g u l a r work a c t i v i t y , 
w hich c a u s e d a r e c u r r e n c e o f s e v e r e p a i n and consequent d i f f i c u l t y 
moving h i s r i g h t arm. On March 24, 1979 he was s e e n i n t h e 
emergency room of P o r t l a n d A d v e n t i s t M e d i c a l C e n t e r . Dr. Manley 
examined c l a i m a n t and d i a g n o s e d p r o b a b l e t e n d i n i t i s o f t h e r i g h t 
s h o u l d e r i n v o l v i n g the d e l t o i d muscle, w i t h r e s t r i c t i o n of 
s h o u l d e r motion. C l a i m a n t f i l e d a c l a i m w i t h Owens. The c l a i m 
was a c c e p t e d a s one f o r a d i s a b l i n g i n d u s t r i a l i n j u r y . Dr. Manley 
recommended t h a t c l a i m a n t s t o p working f o r a p p r o x i m a t e l y two 
weeks, and a program of p h y s i c a l t h e r a p y was i n i t i a t e d . 
C l a i m a n t ' s s h o u l d e r responded w e l l t o the p h y s i c a l t h e r a p y , and he 
r e t u r n e d t o work i n two weeks. He worked a p p r o x i m a t e l y t h r e e 
d a y s , but r e p e t i t i v e l i f t i n g c a u s e d an i n c r e a s e i n 
symptomatology. Dr. Manley a u t h o r i z e d time l o s s a g a i n , and 
p h y s i c a l t h e r a p y was c o n t i n u e d . C l a i m a n t remained o f f work f o r 
a p p r o x i m a t e l y s i x weeks. I n June of 1979 c l a i m a n t r e t u r n e d t o 
work p e r f o r m i n g l i g h t e r d u t i e s . The c l a i m was c l o s e d i n September 
o f 1979 w i t h an award f o r temporary t o t a l d i s a b i l i t y o n l y . 

C l a i m a n t worked u n t i l November of 1979, a t which time he 
began t o e x p e r i e n c e i n c r e a s i n g s h o u l d e r problems a s h i s work 
d u t i e s g r a d u a l l y became h e a v i e r . C l a i m a n t r e t u r n e d t o s e e Dr. 
Manley and remained o f f work f o r two or t h r e e weeks. He t h e n 
r e t u r n e d t o work, b u t o n l y worked f o u r days b e f o r e b e i n g l a i d o f f 
i n a y e a r - e n d p l a n t shutdown. C l a i m a n t r e t u r n e d t o work when t h e 
p l a n t resumed o p e r a t i o n s i n e a r l y J a n u a r y of 1980; however, he 
worked a p p r o x i m a t e l y two weeks and then stopped a f t e r s e e i n g Dr. 
Manley f o r c o n t i n u i n g c o m p l a i n t s o f r i g h t s h o u l d e r p a i n , popping 
and c a t c h i n g . 

I n December of 1979 c l a i m a n t had been examined by Dr. 
G r i f f i n , a r h e u m a t o l o g i s t , on r e f e r r a l by Dr. Manley. Dr. G r i f f i n 
u l t i m a t e l y c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n was more 
c h a r a c t e r i s t i c of a t r a u m a t i c or m e c h a n i c a l a r t h r i t i s , a s opposed 
t o an i n f l a m m a t o r y p r o c e s s . 

I n J a n u a r y of 1980 Dr. Manley su g g e s t e d t h a t c l a i m a n t be 
examined by the O r t h o p a e d i c C o n s u l t a n t s . The C o n s u l t a n t s s t a t e d 
t h e i r " i m p r e s s i o n " a s " r e c u r r e n t d i s c o m f o r t , r i g h t s h o u l d e r of 
u n c e r t a i n e t i o l o g y , p o s s i b l e r e c u r r e n t a n t e r i o r s u b l u x a t i o n . " 
They s t a t e d t h a t , b e c a u s e c l a i m a n t appeared t o be r e l a t i v e l y 
s t a t i o n a r y , h i s c l a i m c o u l d be c l o s e d , i n the absence of any 
i n t e n t to p r o c e e d w i t h e x p l o r a t i o n of the s h o u l d e r j o i n t , w h i c h 
t h e y d i d not f e e l was i n d i c a t e d . They found impairment i n t h e 
upper range of the minimal c a t e g o r y . They c o n s i d e r e d i t u n l i k e l y 
t h a t c l a i m a n t would r e t u r n s u c c e s s f u l l y t o h i s p r e v i o u s 
o c c u p a t i o n , and t h e y recommended t h a t he r e c e i v e v o c a t i o n a l 
a s s i s t a n c e . 

The c l a i m was r e c l o s e d i n March of 1980 w i t h an award f o r 
temporary t o t a l d i s a b i l i t y o n l y ; however, t h i s D e t e r m i n a t i o n Order 
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was m o d i f i e d t h e f o l l o w i n g month to award c l a i m a n t 19.2° s c h e d u l e d 
d i s a b i l i t y f o r 10% l o s s of the r i g h t arm ( s h o u l d e r ) . ( C l a i m a n t 
was e n t i t l e d t o an award f o r u n s c h e d u l e d d i s a b i l i t y , OSEA v. 
Workers' Compensation Dept., 51 Or App 55, 62 ( 1 9 8 1 ) ; Audas v. 
G a l a x i e , 2 Or App 520 ( 1 9 7 0 ) ; however, t h i s D e t e r m i n a t i o n Order 
was not c h a l l e n g e d . ) 

C l a i m a n t was r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e i n t h e s p r i n g 
of 1980. He was e n r o l l e d i n an a u t h o r i z e d t r a i n i n g program. T h i s 
program was i n t e r r u p t e d e f f e c t i v e F e b r u a r y of 1981 a s a r e s u l t of 
poor a t t e n d a n c e , which a p p a r e n t l y was a t t r i b u t a b l e i n p a r t t o 
d o m e s t i c d i f f i c u l t i e s c l a i m a n t was e x p e r i e n c i n g . The program was 
e v e n t u a l l y t e r m i n a t e d . 

T h e r e a f t e r c l a i m a n t moved to C a l i f o r n i a , where he was 
i n t e r m i t t e n t l y employed p e r f o r m i n g s h i p y a r d work and o t h e r , 
p a r t - t i m e work. A p p a r e n t l y none of t h e s e j o b s r e q u i r e d l i f t i n g or 
working w i t h t h e arms o u t s t r e t c h e d or above s h o u l d e r l e v e l . 

C l a i m a n t e v e n t u a l l y r e t u r n e d t o Oregon and went t o work f o r 
P e s z n e c k e r B r o t h e r s , which i s i n the b u s i n e s s of m a n u f a c t u r i n g 
s p r o c k e t s . C l a i m a n t i n i t i a l l y worked on a b r o a c h machine f o r 
a p p r o x i m a t e l y a y e a r . C l a i m a n t was not r e q u i r e d t o u s e h i s r i g h t 
s h o u l d e r , w h i c h he was a b l e t o keep "tucked i n , " t h e r e b y a v o i d i n g 
any i n c r e a s e d s h o u l d e r d i f f i c u l t i e s . C l a i m a n t ' s j o b changed, and 
he went t o work on the p l a t i n g l i n e . C l a i m a n t o p e r a t e d an 
overhead c r a n e , w h i c h e n t a i l e d use o f h i s arms above s h o u l d e r 
l e v e l on a f r e q u e n t b a s i s . 

C l a i m a n t was never w i t h o u t s h o u l d e r p a i n . So l o n g a s he 
l i m i t e d h i s a c t i v i t i e s , he was a b l e t o p r o t e c t the s h o u l d e r and 
keep h i s p a i n or d i s c o m f o r t a t a t o l e r a b l e l e v e l . A f t e r 
p e r f o r m i n g h i s j o b on the p l a t i n g l i n e , he g r a d u a l l y began t o 
e x p e r i e n c e i n c r e a s i n g s h o u l d e r p a i n . On the morning of A p r i l 16, 
1983 c l a i m a n t sought t r e a t m e n t a t the P o r t l a n d A d v e n t i s t M e d i c a l 
C e n t e r emergency room. B i c i p i t a l t e n d i n i t i s was d i a g n o s e d ; 
a n t i - i n f l a m m a t o r y and a n a l g e s i c m e d i c a t i o n s were p r e s c r i b e d ; 
c l a i m a n t ' s arm was p l a c e d i n a s p l i n t , and he was a d v i s e d t o 
r e t u r n t o Dr. Manley f o r f o l l o w - u p . 

The emergency room r e c o r d and b i l l i n g were forwarded t o 
Owens' w o r k e r s ' c o m p e n s a t i o n a d j u s t i n g company, w h i c h f o r m a l l y 
d e n i e d c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n on the grounds t h a t t h e 
m e d i c a l e v i d e n c e f a i l e d t o s u p p o r t a c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s work a c t i v i t y f o r Owens and h i s p r e s e n t symptomatology. 

C l a i m a n t c o n t i n u e d w o r k i n g . He was examined by Dr. Manley on 
A p r i l 29, 1983, who d i a g n o s e d "a v e r y s i g n i f i c a n t impingement-type 
syndrome." He i n d i c a t e d t h a t t h i s was a c o n t i n u a t i o n of 
c l a i m a n t ' s " p r e v i o u s problem" and recommended t h a t h i s c l a i m be 
reopened. I n a subsequent r e p o r t t o Owens' a d j u s t i n g company, Dr. 
Manley s t a t e d t h a t c l a i m a n t had been u s i n g h i s arms and s h o u l d e r s 
i n p e r f o r m i n g heavy and m o d e r a t e l y heavy work, whic h "most 
c e r t a i n l y a g g r a v a t e d h i s p r e - e x i s t i n g problem." C l a i m a n t 
c o n t i n u e d working, a l t h o u g h u s i n g h i s arms above s h o u l d e r l e v e l 
c a u s e d s i g n i f i c a n t p a i n . 

C l a i m a n t r e t a i n e d an a t t o r n e y t o c h a l l e n g e Owens' d e n i a l , and 
a R e q u e s t f o r H e a r i n g was f i l e d on or about May 5, 1983. 
A p p a r e n t l y on t h e a d v i c e o f h i s a t t o r n e y , c l a i m a n t completed an 
801 c l a i m form w i t h P e s z n e c k e r B r o t h e r s on or about June 10, 
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1983. T h i s c l a i m form d e s c r i b e s c l a i m a n t ' s o r i g i n a l 1979 s h o u l d e r 
i n j u r y , and t he f a c t t h a t c l a i m a n t ' s s h o u l d e r c o n t i n u e d t o h u r t 
s i n c e t h a t t i m e . 

On J u l y 27, 1983 Dr. Manley r e p o r t e d t o S A I F r e q u e s t i n g 
a u t h o r i z a t i o n t o p r o c e e d w i t h a r t h r o s c o p y of t he r i g h t s h o u l d e r 
and p o s s i b l e debridement. The f o l l o w i n g month he a g a i n r e q u e s t e d 
a u t h o r i z a t i o n . C l a i m a n t c o n t i n u e d w o r k i n g . 

C l a i m a n t t e s t i f i e d t h a t he went t o one o f S A I F ' s o f f i c e s and 
spoke w i t h a S A I F employe c o n c e r n i n g the c l a i m he f i l e d w i t h 
P e s z n e c k e r B r o t h e r s . He was informed a t t h a t time, w h i c h was 
p r i o r t o any f o r m a l d e n i a l by S A I F , t h a t h i s c l a i m would be 
d e n i e d . C l a i m a n t ' s a t t o r n e y a p p a r e n t l y was informed of t h i s f a c t 
a s w e l l . I n l a t e June of 1983, c l a i m a n t changed a t t o r n e y s . I n 
October of 1983 a f o r m a l s u b s t i t u t i o n of a t t o r n e y s was f i l e d w i t h 
the B o a r d . 

By l e t t e r d a t e d September 7, 1983, S A I F f o r m a l l y d e n i e d t h e 
c l a i m f i l e d w i t h P e s z n e c k e r B r o t h e r s . The d e n i a l s t a t e s : 

"We a r e un a b l e t o r e l a t e t h e o n s e t or c a u s e 
of t h i s c o n d i t i o n t o your employment a s a 
machine o p e r a t o r f o r P e s z n e c k e r B r o t h e r s , 
I n c . ' We f e e l t h i s c o n d i t i o n i s a 
c o n t i n u a t i o n of your March 1979 i n j u r y 
w h i l e employed w i t h O w e n s - I l l i n o i s G l a s s . " 

T h i s d e n i a l i s a d d r e s s e d t o c l a i m a n t a t t he a d d r e s s p r o v i d e d 
on t h e a b o v e - r e f e r e n c e d c l a i m form. The a d d r e s s i n P o r t l a n d i s 
c l a i m a n t ' s b r o t h e r ' s r e s i d e n c e . C l a i m a n t was not r e s i d i n g a t t h i s 
a d d r e s s when the d e n i a l was d e l i v e r e d by c e r t i f i e d m a i l . 
C l a i m a n t ' s s i s t e r - i n - l a w a c c e p t e d d e l i v e r y and s i g n e d t h e r e t u r n 
r e c e i p t . She never n o t i f i e d c l a i m a n t of t he w r i t t e n d e n i a l . 
T h e r e i s no i n d i c a t i o n on the f a c e o f t he d e n i a l t h a t a copy was 
p r o v i d e d t o c l a i m a n t ' s a t t o r n e y . 

I n October c l a i m a n t ' s a t t o r n e y f i l e d an a p p l i c a t i o n f o r a 
h e a r i n g d a t e . I n e a r l y November c l a i m a n t s u b m i t t e d an a f f i d a v i t 
r e q u e s t i n g an e x p e d i t e d s e t t i n g on t h e b a s i s of m e d i c a l n e c e s s i t y ; 
i . e . i n o r d e r t o o b t a i n a u t h o r i z a t i o n f o r t he m e d i c a l p r o c e d u r e 
recommended by Dr. Manley. The c a s e was s e t f o r h e a r i n g on 
J a n u a r y 4, 1984 b e f o r e R e f e r e e S t . M a r t i n . A N o t i c e of H e a r i n g 
d a t e d November 22, 1983 a d v i s e d t h e p a r t i e s of t h i s s e t t i n g . By 
l e t t e r d a t e d November 28, 1983, c o u n s e l f o r Owens a d v i s e d R e f e r e e 
S t . M a r t i n t h a t Owens had been a t t e m p t i n g t o j o i n P e s z n e c k e r 
B r o t h e r s a s a p a r t y t o t he p r o c e e d i n g . C o u n s e l s t a t e d t h a t he had 
communicated w i t h c l a i m a n t ' s a t t o r n e y w i t h t h a t g o a l i n mind. The 
R e f e r e e was informed of Owens' p o s i t i o n t h a t , i f c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was compensable a t a l l , under t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e , P e s z n e c k e r B r o t h e r s was the r e s p o n s i b l e employer. 

The h e a r i n g convened as s c h e d u l e d . S A I F , a s t he i n s u r e r f o r 
P e s z n e c k e r B r o t h e r s , had not been j o i n e d . C l a i m a n t t e s t i f i e d 
( d u r i n g t h e h e a r i n g b e f o r e R e f e r e e F i n k ) t h a t he was a d v i s e d a t 
t h a t time of S A I F ' s f o r m a l , w r i t t e n d e n i a l . The h e a r i n g was 
c o n t i n u e d , a p p a r e n t l y f o r the purpose o f a l l o w i n g c l a i m a n t t o j o i n 
P e s z n e c k e r B r o t h e r s as a p a r t y by r e q u e s t i n g a h e a r i n g c h a l l e n g i n g 
S A I F ' s d e n i a l . The R e f e r e e p r o v i d e d c o u n s e l f o r c l a i m a n t and 
Owens w i t h a copy of S A I F ' s September 7, 1983 d e n i a l and t h e 
r e t u r n r e c e i p t s i g n e d by c l a i m a n t ' s s i s t e r - i n - l a w . 
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C l a i m a n t a g a i n changed a t t o r n e y s , and h i s p r e s e n t a t t o r n e y o f 
r e c o r d r e q u e s t e d a h e a r i n g on or about F e b r u a r y 15, 1984 
c h a l l e n g i n g S A I F ' s d e n i a l . The m a t t e r s were c o n s o l i d a t e d f o r 
h e a r i n g , and on J a n u a r y 8, 1985, a l l p a r t i e s appeared b e f o r e 
R e f e r e e F i n k . 

I n t h e meantime, Owens' a d j u s t i n g company had r e f e r r e d 
c l a i m a n t t o Dr. Thompson, o r t h o p e d i c surgeon, f o r e x a m i n a t i o n i n 
F e b r u a r y o f 1984. Dr. Thompson d i a g n o s e d c h r o n i c b i c i p i t a l 
t e n d i n i t i s o f ,the r i g h t s h o u l d e r . He d i d not b e l i e v e t h a t 
c l a i m a n t ' s c o n d i t i o n r e p r e s e n t e d " s t r i c t l y an impingement 
syndrome." He o p i n e d t h a t c l a i m a n t ' s work a c t i v i t y f o r P e s z n e c k e r 
B r o t h e r s c o n t r i b u t e d i n d e p e n d e n t l y t o a w o r s e n i n g o f c l a i m a n t ' s 
c o n d i t i o n , s t a t i n g , " I t h i n k h i s work a c t i v i t y a t O w e n s - I l l i n o i s 
c a u s e d t h e o r i g i n a l problem w i t h t h e s h o u l d e r , i . e . , b i c e p s 
t e n d i n i t i s and t h a t t h i s had gone i n t o a low grade c h r o n i c s t a g e 
and t h e n t h e work a c t i v i t y a t P e s z n e c k e r B r o t h e r s i n 1982 and 1983 
h a s c a u s e d i t t o become an a c u t e problem." Dr. Thompson f u r t h e r 
s t a t e d t h a t , i f c o n s e r v a t i v e measures had been e x h a u s t e d , i t would 
be r e a s o n a b l e t o c o n s i d e r a t e n o d e s i s of the b i c e p s tendon and 
p o s s i b l y an a n t e r i o r a c r o m i o p l a s t y . 

I n May of 1984 S A I F r e f e r r e d c l a i m a n t f o r e x a m i n a t i o n by Dr. 
H i g g i n s , a n o t h e r o r t h o p e d i c s u r g e o n . He d i a g n o s e d impingement 
syndrome of the r i g h t s h o u l d e r and s t a t e d the o p i n i o n t h a t 
c l a i m a n t ' s c u r r e n t problems r e p r e s e n t t h e r e s i d u a l s of h i s 
o r i g i n a l March 1979 i n j u r y , " . . . t h e symptoms of w h i c h h a v e been 
a g g r a v a t e d by the n a t u r e o f h i s work a t h i s c u r r e n t p l a c e o f 
employment . . . ." Dr. H i g g i n s was u n a b le t o s t a t e , b a s e d on 
o b j e c t i v e f i n d i n g s , t h a t c l a i m a n t ' s c o n d i t i o n had m a t e r i a l l y 
worsened; however, he was a b l e t o s t a t e " w i t h c e r t a i n t y " t h a t , a s 
a r e s u l t of h i s c u r r e n t employment, c l a i m a n t ' s symptoms in d e e d had 
been a g g r a v a t e d . Dr. H i g g i n s s u b s e q u e n t l y c l a r i f i e d h i s 
i m p r e s s i o n t h a t , a l t h o u g h c l a i m a n t ' s symptoms had been a g g r a v a t e d 
by h i s r e c e n t work a c t i v i t i e s , h i s c o n d i t i o n had not, i n f a c t , 
m a t e r i a l l y worsened a s a r e s u l t t h e r e o f . 

Dr. Thompson c l a r i f i e d h i s o p i n i o n , a t t h e r e q u e s t of Owens' 
a d j u s t i n g company, t h a t c l a i m a n t ' s work a c t i v i t y w i t h P e s z n e c k e r 
B r o t h e r s was "the major c o n t r i b u t i n g f a c t o r t o the w o r s e n i n g o f 
h i s c o n d i t i o n and t o h i s p r e s e n t problem." Dr. Thompson s t a t e d 
t h a t c l a i m a n t ' s r e c e n t work a c t i v i t y was "the major c o n t r i b u t i n g 
f a c t o r t o t h e p r e s e n t s t a t e of h i s arm." 

I n a r e p o r t t o c l a i m a n t ' s a t t o r n e y , Dr. Manley s t a t e d h i s 
i m p r e s s i o n t h a t c l a i m a n t ' s p r e s e n t problem began f o l l o w i n g h i s 
1979 i n j u r y , b u t t h a t i t was " s i g n i f i c a n t l y a g g r a v a t e d by h i s 
r e t u r n t o work a t P e s z n e c k e r B r o t h e r s o p e r a t i n g t h e o v e r h e a d 
c r a n e . " He a t t r i b u t e d " t h e major c o n t r i b u t i o n " o f c l a i m a n t ' s 
c u r r e n t problem t o h i s o r i g i n a l 1979 i n j u r y . He a d m i t t e d t h a t 
a s s i g n i n g p e r c e n t a g e s was somewhat a r b i t r a r y ; however, he f e l t 
t h a t c l a i m a n t ' s o r i g i n a l i n j u r y would be "from 60 t o 65%" o f 
c l a i m a n t ' s c u r r e n t problem, and the remainder would be the r e s u l t 
of h i s work on the c r a n e . Dr. Manley l a t e r c o n f i r m e d h i s o p i n i o n 
t h a t t h e o v erhead c r a n e work a t P e s z n e c k e r B r o t h e r s " s i g n i f i c a n t l y 
a g g r a v a t e d [ c l a i m a n t ' s ] u n d e r l y i n g c o n d i t i o n " and, t h e r e f o r e , S A I F 
was r e s p o n s i b l e f o r c l a i m a n t ' s p r e s e n t c o n d i t i o n . 

I n r e s o l v i n g the employer r e s p o n s i b i l i t y i s s u e , a t h r e s h o l d 
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d e t e r m i n a t i o n t h a t might be of some consequence i s whether 
c l a i m a n t ' s c u r r e n t s h o u l d e r c o n d i t i o n r e p r e s e n t s an i n d u s t r i a l 
i n j u r y or an o c c u p a t i o n a l d i s e a s e . The 1979 c l a i m was a c c e p t e d 
and p r o c e s s e d a s one f o r an i n d u s t r i a l i n j u r y , which we b e l i e v e 
was s u p p o r t e d by the c i r c u m s t a n c e s s u r r o u n d i n g t h a t e p i s o d e . See 
a l s o Donald Drake Co. v. Lundmark, 63 Or App 261 ( 1 9 8 3 ) ; V a l t i n s o n 
v. S A I F , 56 Or App 184 ( 1 9 8 2 ) ; C l a r i c e Banks, 34 Van N a t t a 689, 
692-96 ( 1 9 8 2 ) , a f f ' d U n i t e d P a c . R e l i a n c e I n s . Co. v. Banks, 64 Or 
App 644 ( 1 9 8 3 ) . The R e f e r e e d e t e r m i n e d t h a t c l a i m a n t ' s c u r r e n t 
s h o u l d e r c o n d i t i o n i s more p r o p e r l y c o n s i d e r e d a s an o c c u p a t i o n a l 
d i s e a s e . The p a r t i e s argue about whether the c l a i m i s more 
p r o p e r l y viewed a s one f o r an i n j u r y or o c c u p a t i o n a l d i s e a s e . I n 
t h i s p a r t i c u l a r c a s e , we f i n d t h e d i s t i n c t i o n of l i t t l e 
s i g n i f i c a n c e . 

N e i t h e r employer s e r i o u s l y c o n t e n d s t h a t c l a i m a n t ' s c u r r e n t 
s h o u l d e r c o n d i t i o n i s not compensable, and any such c o n t e n t i o n 
would f i n d l i t t l e or no s u p p o r t i n the e v i d e n c e of r e c o r d . 
A l t h o u g h i t i s a f a c t t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
s h o u l d e r p a i n and l i m i t a t i o n s a f t e r h i s 1979 i n j u r y / e x p o s u r e w i t h 
Owens, the m e d i c a l and c i r c u m s t a n t i a l e v i d e n c e c l e a r l y 
p r e p o n d e r a t e s i n f a v o r o f the c o n c l u s i o n t h a t c l a i m a n t ' s more 
r e c e n t work a c t i v i t y w i t h P e s z n e k e r B r o t h e r s a c t u a l l y , 
i n d e p e n d e n t l y and m a t e r i a l l y c o n t r i b u t e d t o a w o r s e n i n g of 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n , a s opposed t o m e r e l y c a u s i n g a 
r e c u r r e n c e or e x a c e r b a t i o n of symptoms. A l l p o s s i b l e 
r e s p o n s i b i l i t y a n a l y s e s l e a d t o the c o n c l u s i o n t h a t S A I F i s t h e 
r e s p o n s i b l e i n s u r e r , b a s e d upon our f a c t u a l f i n d i n g of independent 
c o n t r i b u t i o n t o c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . A l t h o u g h t h e r e 
i s a d i f f e r e n c e of m e d i c a l o p i n i o n c o n c e r n i n g the p r o p e r d i a g n o s i s 
of c l a i m a n t ' s c u r r e n t s h o u l d e r c o n d i t i o n , t h i s f a c t does not 
d e t r a c t from our c o n c l u s i o n . 

C l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 60 d a y s o f 
S A I F ' s d e n i a l b a r s the c l a i m w i t h P e s z n e c k e r B r o t h e r s , however, 
u n l e s s c l a i m a n t e s t a b l i s h e s good c a u s e f o r h i s f a i l u r e t o r e q u e s t 
a h e a r i n g w i t h i n 60 d a y s . I t i s c l a i m a n t ' s burden t o e s t a b l i s h 
good c a u s e . C o g s w e l l v. S A I F , 74 Or App 234 ( 1 9 8 5 ) ; Henry A. 
Schmidt, 34 Van N a t t a 582 ( 1 9 8 2 ) . C l a i m a n t and Owens argue t h a t 
c l a i m a n t i s e x c u s e d from h i s f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 
60 d a y s of S A I F ' s d e n i a l b e c a u s e c l a i m a n t never r e c e i v e d n o t i c e o f 
S A I F ' s w r i t t e n d e n i a l u n t i l t h e J a n u a r y 1984 h e a r i n g . 

ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) r e q u i r e s t h a t a Request f o r H e a r i n g be 
f i l e d "not l a t e r t h a n the 60th day a f t e r t h e c l a i m a n t was n o t i f i e d 
of t h e d e n i a l . . . ." ORS 656.262(8) p r o v i d e s , "The worker may 
r e q u e s t a h e a r i n g on the d e n i a l a t any time w i t h i n 60 d ays a f t e r 
t h e m a i l i n g of the n o t i c e of d e n i a l . " These two a r g u a b l y 
c o n f l i c t i n g s t a t u t o r y p r o v i s i o n s were c o n s t r u e d i n Norton v. 
Compensation Department, 252 Or 75 ( 1 9 6 8 ) , and the c o u r t h e l d d a t e 
of m a i l i n g c o n t r o l l i n g . The c o u r t s t a t e d : 

" I t i s , of c o u r s e , c o n c e i v a b l e t h a t t h e 
m a i l i n g of the n o t i c e of d e n i a l w i l l not 
b r i n g n o t i c e of the d e n i a l t o the workman 
w i t h i n 60 days a f t e r the d e n i a l or w i l l not 
b r i n g n o t i c e w i t h i n a r e a s o n a b l y 
s u b s t a n t i a l time a f t e r the m a i l i n g , a l l 
through no f a u l t of t he workman. What 
r e l i e f c a n be g r a n t e d t o the workman i n 
s u c h e v e n t w i l l have t o depend upon the 
p a r t i c u l a r c i r c u m s t a n c e s of each c a s e . " 
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See a l s o S t r o h v. S A I F , 261 Or 117, 119 ( 1 9 7 2 ) ; Madewell v. 
S a l v a t i o n Army, 49 Or App 713 ( 1 9 8 0 ) ; M a r garet J . Sugden, 35 Van 
N a t t a 1251, 1252-53 ( 1 9 8 3 ) . 

S A I F m a i l e d t h e d e n i a l l e t t e r t o the a d d r e s s p r o v i d e d by 
c l a i m a n t on t he Form 801. The d e n i a l l e t t e r was r e c e i v e d by 
c l a i m a n t ' s s i s t e r - i n - l a w a t t h a t a d d r e s s . C l a i m a n t , and 
a p p a r e n t l y h i s former a t t o r n e y , knew o f the impending d e n i a l . I f 
c l a i m a n t c o u l d no l o n g e r be c o n t a c t e d a t t he a d d r e s s p r o v i d e d on 
th e c l a i m form, he had an o b l i g a t i o n t o i n f o r m S A I F of t h a t f a c t . 
Under t h e s e c i r c u m s t a n c e s , we h o l d t h a t t h e 60-day p e r i o d f o r 
r e q u e s t i n g a h e a r i n g commenced on t h e d a t e o f S A I F ' s d e n i a l . 
M a r g a r e t J . Sugden, s u p r a . Compare B u r k h o l d e r v. S A I F , 11 Or App 
334 (1972) ( d e n i a l l e t t e r m a i l e d t o a d d r e s s of u n e x p l a i n e d 
d e r i v a t i o n r a t h e r t h a n t o an a d d r e s s a t which c l a i m a n t had l i v e d 
or r e c e i v e d m a i l ) . C l a i m a n t f a i l e d t o r e q u e s t a h e a r i n g w i t h i n 
t h e 60-day p e r i o d , and he h a s f a i l e d t o e s t a b l i s h good c a u s e f o r 
h i s f a i l u r e t o do s o . A c c o r d i n g l y , S A I F ' s motion t o d i s m i s s , 
which was made a t the commencement of the h e a r i n g , must be 
g r a n t e d . See a l s o A l l e n W. Hays, J r . , WCB Case No. 84-03817, 37 
Van N a t t a 1 1 7 9 ( d e c i d e d t h i s d a t e ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 11, 1985 i s r e v e r s e d i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t he o r d e r w h i c h s e t 
a s i d e t h e d e n i a l i s s u e d i n b e h a l f of t h e s e l f - i n s u r e d employer 
O w e n s - I l l i n o i s i s r e v e r s e d , and t h a t d e n i a l d a t e d A p r i l 26, 1983 
i s r e i n s t a t e d and a f f i r m e d . T h a t p o r t i o n o f t he o r d e r w h i c h 
up h e l d S A I F ' s September 7, 1983 d e n i a l i s m o d i f i e d t o p r o v i d e t h a t 
c l a i m a n t ' s R e q u e s t f o r H e a r i n g c o n t e s t i n g S A I F ' s d e n i a l i s 
d i s m i s s e d a s u n t i m e l y . 

BETTY A. SMITH, C l a i m a n t WCB 85-03544 
K i r k p a t r i c k & Z e i t z , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 4, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g Motion i n A b e y a n c e 
C l a i m a n t h a s r e q u e s t e d Board r e v i e w of R e f e r e e Tuhy's o r d e r 

t h a t s e t a s i d e t h e S A I F C o r p o r a t i o n ' s d e n i a l o f m e d i c a l s e r v i c e s , 
on t h e ground t h a t t h e R e f e r e e s h o u l d a l s o have awarded 
compensation f o r temporary d i s a b i l i t y . C l a i m a n t h a s moved the 
Board t o h o l d t h e b r i e f i n g s c h e d u l e i n abeyance pending r e c e i p t o f 
a d d i t i o n a l m e d i c a l r e p o r t s . I m p l i c i t i n c l a i m a n t ' s r e q u e s t i s t h e 
n o t i o n t h a t we s h o u l d c o n s i d e r such a d d i t i o n a l m e d i c a l r e p o r t s a s 
c l a i m a n t s e e k s t o g e n e r a t e . We would not be a b l e t o do s o . ORS 
6 5 6 . 2 9 5 ( 5 ) ; B a i l e y v. S A I F , 296 Or 41, 45 ( 1 9 8 3 ) ; M u f f e t t v. S A I F , 
58 Or App 684^ 687 ( 1 9 8 2 ) . C l a i m a n t ' s motion i n abeyance i s 
d e n i e d . 

C l a i m a n t ' s a p p e l l a n t ' s b r i e f s h a l l be f i l e d w i t h i n 20 d a y s 
a f t e r the m a i l i n g d a t e of t h i s o r d e r . B r i e f i n g s h a l l t h e r e a f t e r 
be a c c o m p l i s h e d i n a c c o r d a n c e w i t h OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) . 

I T I S SO ORDERED. 
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TERRY L . LANG, C l a i m a n t WCB 84-09181 
C h r i s t o p h e r Moore, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 6, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w (Remanding) 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
d i s m i s s e d h i s c l a i m f o r m e d i c a l s e r v i c e s b a s e d on h i s November 15, 
1978 i n d u s t r i a l i n j u r y . 

C l a i m a n t compensably i n j u r e d h i s low back i n November 1978 
w h i l e employed by the C i t y of S u t h e r l i n , t h e S A I F C o r p o r a t i o n ' s 
i n s u r e d . On March 1, 1982 he and S A I F s t i p u l a t e d t h a t S A I F ' s 
d e n i a l of a subsequent c l a i m a g a i n s t a l a t e r employer would r e m a i n 
i n f u l l f o r c e and e f f e c t and t h a t S A I F would pay c l a i m a n t ' s 
m e d i c a l b i l l s f o r low back problems commencing i n March 1981 under 
t h e 1978 c l a i m number. On F e b r u a r y 14, 1983 S A I F d e n i e d r e o p e n i n g 
of the 1978 c l a i m , b a s e d on a l a c k of i n d i c a t i o n t h a t the low back 
c o n d i t i o n r e s u l t i n g from the 1978 i n j u r y had worsened. A h e a r i n g 
was h e l d . The R e f e r e e ' s March 19, 1983 o r d e r upheld the d e n i a l , 
f i n d i n g t h a t c l a i m a n t had s u f f e r e d a second work i n j u r y i n 1981, 
not an a g g r a v a t i o n of the 1978 i n j u r y . On August 12, 1983 t h e 
R e f e r e e d i s m i s s e d a subsequent r e q u e s t f o r h e a r i n g on t h e c l a i m 
a g a i n s t the l a t e r employer as b a r r e d by the March 1, 1982 
s t i p u l a t i o n . 

C l a i m a n t c u r r e n t l y r e q u e s t s t h a t S A I F pay under the 1978 
c l a i m f o r c e r t a i n a l l e g e d m e d i c a l s e r v i c e s r e n d e r e d i n 1984. S A I F 
a r g u e s and the R e f e r e e found t h a t the O p i n i o n and Order d a t e d 
March 19, 1983 c o n s t i t u t e s a f i n a l o r d e r t h a t c l a i m a n t ' s 1978 
c l a i m i s no l o n g e r compensable i n t h a t c l a i m a n t s u f f e r e d an 
i n t e r v e n i n g and s u p e r s e d i n g i n j u r y . S A I F a l s o c o n t e s t s t h e 
c o m p e n s a b i l i t y of the c l a i m e d expenses on the m e r i t s . 

I n S A I F v. Mathews, 66 Or App 175 ( 1 9 8 3 ) , t h e c o u r t h e l d t h a t 
a p r i o r employer was not r e l e a s e d from a l l f u t u r e r e s p o n s i b i l i t y 
f o r a c l a i m a n t ' s c o n d i t i o n by the f a c t t h a t a l a t e r employer 
a c c e p t e d a c l a i m f o r r e i n j u r y to the a f f e c t e d p o r t i o n of t h e 
body. I t h e l d t h a t i n s t e a d , the e v i d e n c e had to be weighed t o 
d e t e r m i n e which employer was r e s p o n s i b l e . The c o u r t a l s o 
c o n s i d e r e d the e f f e c t of a d i s p u t e d c l a i m s e t t l e m e n t e n t e r e d i n t o 
between the c l a i m a n t and the l a t e r employer. I t h e l d t h a t 
a l t h o u g h the s e t t l e m e n t b a r r e d r e c o v e r y a g a i n s t t h e l a t e r 
employer, the s e t t l e m e n t was i r r e l e v a n t w i t h r e s p e c t t o t h e c l a i m 
a g a i n s t the p r i o r employer. See a l s o Seeber v. M a r l e t t e Homes, 
I n c . , 30 Or App 233 (1977) (where a c l a i m a n t e n t e r s a d i s p u t e d 
c l a i m s e t t l e m e n t r e g a r d i n g the c o m p e n s a b i l i t y of the i n i t i a l 
c l a i m , t h e r e can be no l a t e r a g g r a v a t i o n c l a i m ) . C l a i m a n t ' s c l a i m 
f o r 1984 m e d i c a l s e r v i c e s b a s e d on the 1978 i n d u s t r i a l i n j u r y i s 
not p r o c e d u r a l l y b a r r e d . 

The p r i o r h e a r i n g h a v i n g been c o n f i n e d to S A I F ' s Motion t o 
D i s m i s s , we remand t h i s c a s e t o the H e a r i n g s D i v i s i o n f o r f u r t h e r 
e v i d e n c e t a k i n g and c o n s i d e r a t i o n on the m e r i t s . The R e f e r e e who 
c o n d u c t s the h e a r i n g i s r e q u e s t e d t o submit a copy o f h i s / h e r 
o r d e r t o the Board f o r c o n s i d e r a t i o n i n c o n n e c t i o n w i t h Own Motion 
No. 84-0434M. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 21, 1985 i s r e v e r s e d and 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . T h i s c a s e i s 
remanded t o the H e a r i n g s D i v i s i o n f o r f u r t h e r e v i d e n c e t a k i n g and 
c o n s i d e r a t i o n on t h e m e r i t s . 

DAN W. HEDRICK, C l a i m a n t WCB 84-10652 
H a y n e r , e t a l . C l a i m a n t 1 s A t t o r n e y s S e p t e m b e r 10, 1985 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n o f 

O r d e r D e n y i n g R e q u e s t t o D i s m i s s 
The employer h a s r e q u e s t e d t h a t we r e c o n s i d e r our Order Denying 

R e q u e s t t o D i s m i s s m a i l e d August 16, 1985, t o the e x t e n t t h a t t h e 
o r d e r does not c l e a r l y s t a t e t h a t t h e e m p l o y e r - a p p e l l a n t i s 
p e r m i t t e d by t he terms o f the o r d e r t o f i l e e i t h e r an a p p e l l a n t ' s 
opening b r i e f or a r e p l y b r i e f . The o r d e r does s p e c i f y t h a t 
c l a i m a n t was g r a n t e d 20 days from t h e d a t e o f t h e o r d e r t o f i l e h i s 
r e s p o n d e n t ' s b r i e f . A f t e r t h e i s s u a n c e of our e a r l i e r o r d e r , we 
r e c e i v e d t h e emp l o y e r ' s r e q u e s t f o r an e x t e n s i o n o f time w i t h i n 
w h i c h t o f i l e t h e a p p e l l a n t ' s opening b r i e f . T h i s e x t e n s i o n r e q u e s t 
was a p p a r e n t l y prompted by c l a i m a n t ' s motion t o d i s m i s s . The 
a p p e l l a n t ' s opening b r i e f was due J u l y 17, 1985. 

T h e r e i s no s t a t u t o r y r e q u i r e m e n t t h a t a p a r t y on Board r e v i e w 
f i l e a b r i e f . A l t h o u g h we view b r i e f s a s a s i g n i f i c a n t a i d i n t h e 
r e v i e w p r o c e s s , we w i l l not d i s m i s s a r e q u e s t f o r r e v i e w on t h e 
ground of f a i l u r e t o f i l e a b r i e f . However, we have e s t a b l i s h e d 
time p e r i o d s w i t h i n which b r i e f s a r e t o be f i l e d , i f t h e p a r t i e s 
c hoose t o do s o . OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) . The time f o r f i l i n g b r i e f s i s 
c a l c u l a t e d b a s e d upon t h e m a i l i n g of t he t r a n s c r i p t t o t h e p a r t i e s . 
We have adopted language i n c l u d e d on the c o v e r l e t t e r a t t a c h e d t o 
th e t r a n s c r i p t which s e t s the b r i e f i n g s c h e d u l e by r e f e r e n c e t o 
s p e c i f i c d a t e s on or b e f o r e which e a c h b r i e f i s due. The l e t t e r 
c o n c l u d e s w i t h t h e f o l l o w i n g language: " A l l e x t e n s i o n s r e q u i r e 
p r i o r a p p r o v a l . E x t e n s i o n s of time f o r f i l i n g b r i e f s w i l l be 
g r a n t e d o n l y on w r i t t e n motion and o n l y f o r good c a u s e . " 

The e m p l o y e r - a p p e l l a n t i n t h i s c a s e d i d not r e q u e s t an 
e x t e n s i o n of time w i t h i n w h i c h t o f i l e i t s opening b r i e f u n t i l 30 
da y s a f t e r t h e b r i e f was due. Under t h e s e c i r c u m s t a n c e s , we d e c l i n e 
to g r a n t an e x t e n s i o n . The employer s h a l l , however, be a l l o w e d t o 
f i l e a b r i e f i n r e p l y t o t he c l a i m a n t - r e s p o n d e n t ' s b r i e f , which i s 
due September 7, 1985. The r e p l y b r i e f s h a l l be f i l e d w i t h i n t e n 
da y s of c l a i m a n t - r e s p o n d e n t ' s b r i e f , and s h a l l be c o n f i n e d t o 
m a t t e r s of r e p l y . 

I T I S SO ORDERED. 

LELAND 0. BALES, C l a i m a n t WCB 85-04721 
J o h n s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 12, 1985 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The S A I F C o r p o r a t i o n h a s r e q u e s t e d r e v i e w of R e f e r e e 
M i c h a e l V. Jo h n s o n ' s o r d e r d a t e d June 14, 1985. C l a i m a n t h a s 
moved t h e Board f o r an o r d e r d i s m i s s i n g S A I F ' s r e q u e s t f o r r e v i e w 
on t h e ground t h a t i t was u n t i m e l y . S A I F ' s r e q u e s t f o r r e v i e w was 
f i l e d August 27, 1985. 

S A I F c o n t e n d s t h a t i t s r e q u e s t f o r r e v i e w i s t i m e l y b e c a u s e 
-1200-



i t s a t t o r n e y a l l e g e d l y d i d not r e c e i v e a copy of t h e R e f e r e e ' s 
o r d e r u n t i l s h o r t l y a f t e r August 12, 1985. On August 12, 1985 the 
R e f e r e e m a i l e d a copy of t h e o r d e r t o S A I F c o u n s e l , a f t e r h a v i n g 
r e c e i v e d a r e q u e s t from c o u n s e l t h a t he do so. The R e f e r e e ' s 
o r d e r r e c i t e s t h a t a copy o f the o r d e r was m a i l e d t o S A I F on 
J u n e 14, 1985. A p p e a l r i g h t s cannot be extended by r e q u e s t i n g a 
d u p l i c a t e copy of an o r d e r a f t e r i t h a s become f i n a l . 

B e c a u s e S A I F d i d not f i l e i t s r e q u e s t f o r Board r e v i e w w i t h i n 
30 d ays a f t e r t h e d a t e the R e f e r e e ' s o r d e r was m a i l e d , t h e o r d e r 
i s f i n a l , ORS 6 5 6 . 2 8 9 ( 3 ) , and we a r e w i t h o u t j u r i s d i c t i o n t o 
r e v i e w i t . C l a i m a n t ' s motion t o d i s m i s s S A I F ' s r e q u e s t f o r r e v i e w 
i s a l l o w e d . The S A I F C o r p o r a t i o n ' s r e q u e s t f o r Board r e v i e w i s 
d i s m i s s e d . 

I T I S SO ORDERED. 

JOHN R. BRENNER, C l a i m a n t Own Motion 85-0090M 
M e r r i l l & O ' S u l l i v a n , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 12, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s Own Motion O r d e r V a c a t i n g 

P r e v i o u s Own Motion O r d e r and 
R e f e r r i n g f o r H e a r i n g 

The employer, Diamond I n t e r n a t i o n a l , and i t s c o n t r a c t c l a i m s 
a d m i n i s t r a t o r , F r e d S. James & Co., have r e q u e s t e d the Board a b a t e 
i t s Own Motion Order e n t e r e d May 30, 1985 i n which we o r d e r e d 
c l a i m a n t ' s c l a i m be reopened f o r payment of temporary t o t a l 
d i s a b i l i t y b e n e f i t s on a c c o u n t of an a g g r a v a t i o n of h i s 
November 17, 1978 i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s have e x p i r e d . The employer f u r t h e r r e q u e s t s t h a t we r e f e r 
t h i s m a t t e r t o the H e a r i n g s D i v i s i o n , OAR 438-12-010, f o r 
c o n s o l i d a t i o n w i t h WCB Case No. 85-07631, which i s a r e q u e s t f o r 
h e a r i n g on I n d u s t r i a l I n d e m n i t y Company's d e n i a l of a c l a i m f o r a 
new i n j u r y a l l e g e d l y o c c u r r i n g F e b r u a r y 22, 1985. T h i s h e a r i n g 
r e q u e s t was f i l e d June 25, 1985. 

I t i s Board p o l i c y t h a t r e q u e s t s f o r own motion r e l i e f under 
ORS 656.278 w i l l not be a c t e d upon w h i l e a c l a i m a n t h a s o t h e r 
a d m i n i s t r a t i v e or j u d i c i a l r e l i e f a v a i l a b l e . OAR 
4 3 8 - 1 2 - 0 0 5 ( 1 ) ( a ) . C l a i m a n t ' s r e q u e s t f o r h e a r i n g on the 
I n d u s t r i a l I n d e m n i t y d e n i a l r a i s e s the i s s u e o f which employer i s 
r e s p o n s i b l e f o r payment of temporary d i s a b i l i t y b e n e f i t s t o 
c l a i m a n t . C o n s i s t e n t w i t h our p o l i c y of d e f e r r i n g a c t i o n on own 
motion r e q u e s t s w h i l e o t h e r remedies a r e a v a i l a b l e , we h e r e b y 
v a c a t e our Own Motion Order d a t e d May 30, 1985, e f f e c t i v e t h i s 
d a t e . 

We a r e aware t h a t by v a c a t i n g our p r e v i o u s Own Motion Order, 
we a r e , i n e f f e c t , t e r m i n a t i n g c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y c ompensation. We have been a d v i s e d t h a t I n d u s t r i a l 
I n d e m n i t y Company sought an o r d e r d e s i g n a t i n g a p a y i n g agent 
p u r s u a n t t o ORS 656.307, b u t t h a t such an o r d e r c o u l d not be 
i s s u e d b e c a u s e c l a i m a n t ' s remedy a s t o Diamond I n t e r n a t i o n a l i s 
governed by ORS 656.278. Diamond I n t e r n a t i o n a l h a s s u g g e s t e d t h a t 
we f a s h i o n an o r d e r i n the image of a .307 o r d e r under our own 
motion j u r i s d i c t i o n . We c o n c l u d e t h a t we a r e unable t o do so, 
b e c a u s e we do not have j u r i s d i c t i o n o ver I n d u s t r i a l I n d e m n i t y 
under ORS 656.278. Diamond I n t e r n a t i o n a l , of c o u r s e , i s not 
p r e v e n t e d from p a y i n g b e n e f i t s pending r e s o l u t i o n of t h e 
r e s p o n s i b i l i t y q u e s t i o n . ORS 6 5 6 . 2 7 8 ( 4 ) . 
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So t h a t t h e q u e s t i o n of r e s p o n s i b i l i t y a s between t h e two 
e m p l o y e r s may be d e c i d e d on t h e b a s i s of a c o m p l e t e r e c o r d , we 
h e r e b y r e f e r t h e own motion m a t t e r , Own Motion No. 85-0090M, t o 
t h e H e a r i n g s D i v i s i o n and o r d e r t h a t t h e own motion m a t t e r be 
c o n s o l i d a t e d f o r h e a r i n g w i t h WCB Ca s e No. 85-07631. At t h e 
c o n c l u s i o n of the h e a r i n g , t h e R e f e r e e s h a l l f o r w a r d a l l 
documentary e v i d e n c e r e c e i v e d t o g e t h e r w i t h a t r a n s c r i p t o f t h e 
h e a r i n g and h i s / h e r recommendations on the r e s o l u t i o n of t h e own 
motion r e q u e s t t o the B o a r d . 

I T I S SO ORDERED. 

DELBERT W. CARTER, C l a i m a n t WCB 83-11330 & 83-0 5 5 5 8 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 12, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and L e w i s . 

E B I Companies r e q u e s t r e v i e w of R e f e r e e B a k e r ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s low back a g g r a v a t i o n c l a i m . 
E B I c o n t e n d s t h a t t h e S A I F C o r p o r a t i o n i s r e s p o n s i b l e f o r 
c l a i m a n t ' s back c o n d i t i o n a s an o c c u p a t i o n a l d i s e a s e . The i s s u e 
i s r e s p o n s i b i l i t y . 

C l a i m a n t began working f o r the employer i n 1959. From 1953 
t o 1977 the employer was i n s u r e d by S A I F . Between 1977 and 1982 
E B I Companies p r o v i d e d w o r k e r s ' compensation c o v e r a g e . S A I F was 
a g a i n on t h e r i s k between 1982 and 1983. The employer h a s been 
s e l f - i n s u r e d s i n c e J u l y 1983. C l a i m a n t ' s p r i n c i p a l j o b d u t i e s 
have been i n v o l v e d w i t h i n s t a l l i n g and s e r v i c i n g underground 
p i p e l i n e s . 

C l a i m a n t ' s f i r s t back i n j u r y o c c u r r e d i n 1964. I n 1974 he 
underwent a laminectomy and d i s c e c t o m y a t L 5 - S 1 . He r e c e i v e d an 
award of 15% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i n A p r i l 
1975. I n November 1975 and a g a i n i n November 1976 c l a i m a n t had 
back i n j u r i e s t h a t i n v o l v e d temporary d i s a b i l i t y o n l y . E a c h time 
c l a i m a n t ' s back c o n d i t i o n f l a r e d up, he was a b l e t o r e t u r n t o h i s 
s t r e n u o u s work. On J u n e 6, 1980 c l a i m a n t s u s t a i n e d a n o t h e r back 
i n j u r y i n v o l v i n g a s l i g h t l y d i f f e r e n t d i s t r i b u t i o n o f p a i n t h a n 
t h a t of h i s p r e v i o u s i n j u r i e s . T h i s i n j u r y was a c c e p t e d by E B I a s 
a new i n j u r y . C l a i m a n t was o f f work u n t i l March 1981. C l a i m a n t ' s 
back p a i n f l a r e d a g a i n i n October 1981, r e s u l t i n g i n h i s b e i n g o f f 
work u n t i l May 1982. T h i s f l a r e - u p was a c c e p t e d by E B I a s an 
a g g r a v a t i o n o f t h e J u n e 1980 i n j u r y . N e i t h e r of the a c c e p t e d E B I 
c l a i m s r e s u l t e d i n i n c r e a s e d permanent d i s a b i l i t y awards. On 
A p r i l 23, 1983 c l a i m a n t l e a n e d over a p o o l t a b l e w h i l e o f f t h e j o b 
and e x p e r i e n c e d immediate, s e v e r e low back p a i n . He h a s not 
worked s i n c e . 

T h e r e i s m e d i c a l e v i d e n c e t h a t l e n d s some s u p p o r t t o t h r e e 
p o s s i b l e t h e o r i e s under which t o d e t e r m i n e r e s p o n s i b i l i t y . Dr. 
Buza, neurosurgeon, and a p a n e l of t h e O r t h o p a e d i c C o n s u l t a n t s 
o p i n e t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n i s a r e s u l t o f a g g r a v a t i o n 
of t h e o r i g i n a l 1974 back i n j u r y t h a t r e s u l t e d i n s u r g e r y . Dr. 
Warner, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , a s s e r t s t h a t c l a i m a n t ' s 
p r e s e n t c o n d i t i o n i s an a g g r a v a t i o n of the June 1980 i n j u r y . Dr. 
Murphy, o r t h o p e d i s t , s t a t e s : 
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" I t i s my o p i n i o n t h a t t h i s i n d i v i d u a l ' s 
c u r r e n t s t a t e i s a r e s u l t of t h e p a s t 20 
y e a r s of back p a i n and not r e l a t e d t o any 
s p e c i f i c i n c i d e n t on any g i v e n d a t e d u r i n g 
t h i s time frame. H i s back p a i n o c c u r r e d i n 
1964 and he has had m u l t i p l e e p i s o d e s of 
back p a i n of a work r e l a t e d n a t u r e w h i c h 
a r e w e l l documented. He had s u r g i c a l 
i n t e r v e n t i o n w i t h a d i s k e c t o m y a t t h e L5-S1 
l e v e l i n 1974 a s a r e s u l t of t h e s e 
i n j u r i e s . H i s c u r r e n t c o n d i t i o n i s a 
consequence of r e p e a t e d i n j u r i e s t o h i s 
back over a 20 y e a r p e r i o d . 

" I t i s my o p i n i o n t h a t [ c l a i m a n t ' s ] c u r r e n t 
c o n d i t i o n i s l a r g e l y a r e s u l t of work 
r e l a t e d i n j u r i e s and trauma, due t o t h e 
n a t u r e of h i s work over t h e p a s t 19-20 
y e a r s . S i n c e he has not worked f o r a t 
l e a s t a y e a r , i t i s my o p i n i o n t h a t h i s 
work a c t i v i t i e s have not d i r e c t l y 
c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n i n an 
a c u t e f a s h i o n , but r a t h e r h i s c u r r e n t 
c o n d i t i o n r e p r e s e n t s an end r e s u l t of many 
y e a r s of r e p e a t e d trauma t o h i s back." 

The R e f e r e e c o n c l u d e d : 

"The w o r s t p a i n [ c l a i m a n t ] e v e r e x p e r i e n c e d 
was when he s t r a i g h t e n e d up from t h e p o o l 
t a b l e i n A p r i l 1983. However, no d o c t o r 
b e l i e v e s t h a t i n c i d e n t was t h e s o l e c a u s e . 
On the e n t i r e r e c o r d , I f i n d i t more l i k e l y 
t h a n not t h a t c l a i m a n t ' s back c o n d i t i o n i s 
the r e s u l t of r e p e a t e d trauma over h i s many 
y e a r s o f l a b o r f o r t h i s employer, i n c l u d i n g 
the documented s p e c i f i c i n j u r i e s . The l a s t 
documented work i n j u r y i s t he June 6, 1980, 
c l a i m . As noted, c l a i m a n t ' s back c o n d i t i o n 
through May 5, 1982, was a c c e p t e d by E B I a s 
an a g g r a v a t i o n under t h e 1980 c l a i m . T h e r e 
h a s been no i n t e r v e n i n g work i n j u r y . I 
c o n c l u d e t h a t c l a i m a n t ' s back c o n d i t i o n on 
and a f t e r A p r i l 18, 1983, i s t h e 
r e s p o n s i b i l i t y of E B I a s an a g g r a v a t i o n 
under t h e 1980 c l a i m . " 

We a g r e e w i t h the R e f e r e e ' s f i n d i n g t h a t on the r e c o r d a s a 
whole i t i s most l i k e l y t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n i s t he 
r e s u l t of r e p e a t e d trauma over h i s 20 y e a r s of employment w i t h 
t h i s employer, no one s p e c i f i c i n c i d e n t b e i n g more or l e s s a c a u s e 
of the end r e s u l t t h a n any o t h e r . However, we d i s a g r e e t h a t t h i s 
f i n d i n g s h o u l d r e s u l t i n E B I b e i n g h e l d r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . We note t h a t c l a i m a n t h a s had o n l y one employer s i n c e 
1959, and t h a t t h e r e i s no c o n t e n t i o n t h a t t h e employer qua 
employer i s not u l t i m a t e l y r e s p o n s i b l e , whether a s a s e l f - i n s u r e d 
or through one of i t s i n s u r e r s , f o r c l a i m a n t ' s c o n d i t i o n . See FMC 
Corp. v. L i b e r t y Mutual I n s . Co., 70 Or App 370 ( 1 9 8 4 ) , c l a r i f i e d , 
73 Or App 223 ( 1 9 8 5 ) . 

The " l a s t i n j u r i o u s exposure r u l e " a p p l i e s t o c a s e s i n which 
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t h e r e i s one employer and s u c c e s s i v e i n s u r e r s j u s t a s i t does t o 
c a s e s i n w h i c h t h e r e a r e s u c c e s s i v e employers, I n k l e y v. F o r e s t 
F i b e r P r o d u c t s Co., 288 Or 337, 343 ( 1 9 8 0 ) , a t l e a s t i n s o f a r a s i t 
e s t a b l i s h e s a r u l e of p r o o f , s e e B r a c k e v. B a z a ' r , 293 Or 239 
( 1 9 8 2 ) ; FMC Corp. v. L i b e r t y Mutual I n s . Co., s u p r a , 73 Or App a t 
227-28 ( 1 9 8 5 ) . A p p r o x i m a t e l y t h r e e y e a r s p a s s e d from the l a s t 
s p e c i f i c i n j u r y , i n June 1900, t o the time c l a i m a n t ' s c o n d i t i o n 
became s u c h t h a t he c o u l d no l o n g e r work, i n A p r i l 1983. W h i l e i t 
i s a g r e e d by the m e d i c a l e x p e r t s t h a t c l a i m a n t ' s o f f t h e j o b p o o l 
t a b l e i n c i d e n t had some e f f e c t on h i s c o n d i t i o n , a l l t h e e x p e r t s 
a s s i g n c l a i m a n t ' s p r e s e n t c o n d i t i o n i n major p a r t t o one o r 
a n o t h e r i n d u s t r i a l c a u s e . C f . G r a b l e v. Weyerhaeuser Company, 291 
Or 387, 402 (1981) (work i n j u r y m a t e r i a l c o n t r i b u t i n g f a c t o r i n 
c o n d i t i o n a l s o c a u s e d by o f f - j o b i n j u r y ) . B e c a u s e c l a i m a n t had 
o n l y t h i s one employer, we a r e p e r s u a d e d by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n i s work r e l a t e d , and n e i t h e r 
E B I nor S A I F d i s p u t e s t h a t p o i n t . See I n k l e y v. F o r e s t F i b e r 
P r o d u c t s Co., s u p r a , 288 Or a t 334 ( 1 9 8 0 ) . 

We a l s o f i n d Dr. Murphy's a s s e s s m e n t t o be t h e most 
p e r s u a s i v e , and we c o n c l u d e t h a t the p r eponderance of the e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t h a s e x p e r i e n c e d a w o r s e n i n g of h i s 
u n d e r l y i n g back c o n d i t i o n , not j u s t a w o r s e n i n g of symptoms. H i s 
p r e s e n t c o n d i t i o n i s , we t h e r e f o r e f i n d , compensable a s an 
o c c u p a t i o n a l d i s e a s e . ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; Wheeler v. B o i s e C a s c a d e 
Corp., 298 Or 452 ( 1 9 8 5 ) ; W e l l e r v. Union C a r b i d e , 288 Or 27 
( 1 9 7 9 ) . C f . R i c h a r d A. S c h a r b a c k , 37 Van N a t t a 598 ( 1 9 8 5 ) . 

A l t h o u g h B o i s e C a s c a d e Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) , 
s p e a k s o n l y i n terms of s u c c e s s i v e employment s i t u a t i o n s , we 
b e l i e v e i t s a n a l y s i s i s a p p l i c a b l e t o t h i s s i n g l e employer, 
s u c c e s s i v e i n s u r e r s i t u a t i o n . The c o u r t s a i d : 

" I n an o c c u p a t i o n a l d i s e a s e c o n t e x t , i f a 
w o r k e r ' s d i s a b i l i t y r e s u l t s from exposure 
t o p o t e n t i a l l y c a u s a l c o n d i t i o n s i n 
m u l t i p l e employments and the o n s e t of the 
d i s a b i l i t y i s d u r i n g a l a t e r employment or 
t h e r e a f t e r , t h e l a s t employment p r o v i d i n g 
s u c h c o n d i t i o n s i s deemed proved t o have 
c a u s e d the d i s e a s e even though the c l a i m a n t 
h a s not proved t h a t the c o n d i t i o n s o f t h e 
l a s t employment were the a c t u a l c a u s e of 
t h e d i s e a s e and even though a p r e v i o u s 
employment a l s o p o s s i b l y c a u s e d the 
d i s e a s e . . . . " 296 Or a t 243. 

A p p l y i n g t h i s s t a t e m e n t t o the f a c t s of t h i s c a s e , we a r r i v e 
a t t h e f o l l o w i n g : I f a w o r k e r ' s d i s a b i l i t y r e s u l t s from e x p o s u r e 
t o p o t e n t i a l l y c a u s a l c o n d i t i o n s i n a s i n g l e employment, t h e 
i n s u r e r , or t h e employer, i f s e l f - i n s u r e d , r e s p o n s i b l e f o r 
w o r k e r s ' c o m p e n s a t i o n b e n e f i t s a t the l a s t time t h e worker was 
exposed t o t h e p o t e n t i a l l y c a u s a l c o n d i t i o n s i s deemed r e s p o n s i b l e 
f o r p r o v i d i n g b e n e f i t s even though the c l a i m a n t h a s not proved 
t h a t t h e most r e c e n t c o n d i t i o n s a c t u a l l y c a u s e d t h e d i s e a s e and 
even though p r e v i o u s c o n d i t i o n s a l s o p o s s i b l y c a u s e d t h e d i s e a s e . 
T h i s i s t h e r e s u l t r e a c h e d by the C o u r t of A p p e a l s i n FMC Corp. v. 
L i b e r t y Mutual I n s . Co., s u p r a , and i s c o n s i s t e n t w i t h S t a r b u c k 
and I n k l e y . We c o n c l u d e t h a t under t h i s a n a l y s i s , S A I F i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

C l a i m a n t ' s a p p e a r a n c e on Board r e v i e w was l i m i t e d t o 
a s s e r t i n g t h a t one of the i n s u r e r s was l i a b l e . A nominal a t t o r n e y 
f e e s h a l l be awarded. See R o b e r t Heilman, 34 Van N a t t a 1487 
( 1 9 8 2 ) . -1204-



ORDER 

The R e f e r e e ' s o r d e r d a t e d June 28, 1984 i s r e v e r s e d i n p a r t 
and m o d i f i e d . E B I Companies d e n i a l d a t e d May 20, 1983 i s 
r e i n s t a t e d and a f f i r m e d . The S A I F C o r p o r a t i o n ' s d e n i a l d a t e d 
November 18, 1983 i s s e t a s i d e and S A I F C o r p o r a t i o n s h a l l a c c e p t 
c l a i m a n t ' s c l a i m and p r o c e s s i t p u r s u a n t t o law. The S A I F 
C o r p o r a t i o n s h a l l r e i m b u r s e E B I Companies f o r a l l c l a i m 
e x p e n d i t u r e s made p u r s u a n t t o the R e f e r e e ' s o r d e r . The R e f e r e e ' s 
award of an a t t o r n e y f e e t o c l a i m a n t ' s a t t o r n e y f o r s e r v i c e s a t 
h e a r i n g i s m o d i f i e d i n s o f a r a s the f e e s h a l l be p a i d by t h e S A I F 
C o r p o r a t i o n . C l a i m a n t ' s a t t o r n e y i s awarded $150 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the S A I F C o r p o r a t i o n . 

THEODORE C. CO L L I E R , C l a i m a n t WCB 84-02785 & 84-02786 
L . Thomas C l a r k , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 12, 1985 
Van V a c t o r , e t a l . , A t t o r n e y s O r d e r on Revi e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 
D a v i d 0. Home, D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r t h a t 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a c c i d e n t a l i n j u r y c l a i m . The 
s o l e i s s u e on r e v i e w i s whether c l a i m a n t ' s i n j u r i e s a r o s e out of 
and i n the c o u r s e of h i s employment. 

I n October of 1983 the Benge P a v i n g Company s e c u r e d a 
c o n t r a c t w i t h t h e U.S. F o r e s t S e r v i c e t o pave a p o r t i o n of a 
highway i n c e n t r a l Oregon. P u r s u a n t t o t h i s c o n t r a c t , Benge 
s u b c o n t r a c t e d w i t h Mr. Ray, the owner of a dump t r u c k , t o h a u l 
p a v i n g m a t e r i a l s . Ray t h e n h i r e d c l a i m a n t t o do t h e d r i v i n g . 

C l a i m a n t and Ray a p p a r e n t l y agreed t h a t c l a i m a n t c o u l d use 
the dump t r u c k t o commute t o work from h i s home i n P r i n e v i l l e . 
C l a i m a n t e r r o n e o u s l y understood t h a t Benge would p r o v i d e t h e f u e l 
f o r t h e commute. Upon b e g i n n i n g work, however, c l a i m a n t was 
informed by Benge t h a t the company would not p r o v i d e f u e l . 
T h e r e a f t e r , c l a i m a n t drove h i s own c a r t o and from work, and a t 
the end of the day he p a r k e d Ray's dump t r u c k i n a s p o t d e s i g n a t e d 
by Benge. 

At the end of h i s s h i f t on October 26, 1983, c l a i m a n t p a r k e d 
the t r u c k i n the d e s i g n a t e d s p o t , h e l p e d a f e l l o w employe remove a 
r o c k from a hubcap on one of the o t h e r t r u c k s , and began h i s t r i p 
home. E a r l i e r t h a t day, Benge had paved the northbound l a n e of 
t h e p u b l i c highway l e a d i n g toward c l a i m a n t ' s home. I n o r d e r t o 
p r o h i b i t a u t o s from r o l l i n g o v er the newly-paved l a n e , Benge 
pa r k e d one of i t s t r u c k s i n the l a n e and d i r e c t e d one of i t s 
d r i v e r s t o a c t a s a flagman f o r oncoming c a r s . 

C l a i m a n t p u l l e d onto the northbound l a n e of t h e highway and 
headed f o r home. Because i t was dark, he d i d not s e e Benge's 
u n l i t t r u c k p a r k e d i n t h a t l a n e u n t i l he was n e a r l y upon i t . He 
swerved i n t o the southbound l a n e t o a v o i d the t r u c k , o n l y t o f i n d 
Benge's flagman s t a n d i n g i n t h a t l a n e . C l a i m a n t swerved back i n t o 
t h e northbound l a n e , s t r i k i n g t h e p a r k e d t r u c k a s w e l l a s t h e 
flagman. C l a i m a n t a l s o r e c e i v e d i n j u r i e s from the a c c i d e n t . 
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C l a i m a n t f i l e d a n o t i c e o f c l a i m a g a i n s t Ray. Ray, however, 
had no w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e and a p r o c e e d i n g was 
i n s t i t u t e d t o d e c l a r e him a non-complying employer. A h e a r i n g was 
h e l d b e f o r e R e f e r e e Seymour i n which Ray's non-complying s t a t u s 
and t h e c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m were a t i s s u e . The 
R e f e r e e found t h a t on t h e e v e n i n g of t h e a c c i d e n t c l a i m a n t was a 
s u b j e c t employe o f Ray and t h a t Ray was non-complying. B e c a u s e 
Ray was t h e s u b c o n t r a c t o r under a c o n t r a c t w i t h Benge, Benge 
became t h e employer r e s p o n s i b l e f o r any compensable i n j u r i e s t o 
c l a i m a n t a r i s i n g from t h e October 26, 1983 a c c i d e n t . ORS 
656.029. Wausau, Benge's i n s u r e r , h a s a c c e p t e d r e s p o n s i b i l i t y f o r 
any b e n e f i t s t o which c l a i m a n t i s h e l d t o be e n t i t l e d . 

The R e f e r e e found c l a i m a n t ' s c l a i m t o be compensable. He 
found t h a t t h e employer had i n e f f e c t o r d e r e d c l a i m a n t t o p a r k h i s 
dump t r u c k i n an a r e a from which c l a i m a n t had no c h o i c e b u t t o 
l e a v e t h e w o r k s i t e through a dangerous a r e a . The R e f e r e e a l s o 
found t h a t a t t h e time of c l a i m a n t ' s a c c i d e n t , t h e employer was 
e x e r c i s i n g c o n t r o l o ver t h e p u b l i c t h o r o u g h f a r e upon w h i c h 
c l a i m a n t had t o t r a v e l i n o r d e r t o r e t u r n home. Thes e e l e m e n t s , 
the R e f e r e e r e a s o n e d , combined t o make the c l a i m compensable. 

On r e v i e w , t h e i n s u r e r a r g u e s t h a t b e c a u s e c l a i m a n t ' s 
a c c i d e n t o c c u r r e d on a p u b l i c highway a f t e r c l a i m a n t had l e f t work 
f o r t h e day, h i s r e s u l t i n g i n j u r i e s o c c u r r e d d u r i n g a p e r i o d o f 
non-employment and a r e , t h e r e f o r e , not compensable. C l a i m a n t 
r e s p o n d s t h a t t h e employer's e x e r c i s e of c o n t r o l o v e r t h e p u b l i c 
a r e a i n which c l a i m a n t was i n j u r e d made any i n j u r i e s o c c u r r i n g i n 
t h a t a r e a compensable. 

As a g e n e r a l r u l e , i n j u r i e s s u s t a i n e d by a worker w h i l e g o i n g 
t o or coming from work a r e not compensable. Brown v. S A I F , 43 Or 
App 447 ( 1 9 7 9 ) ; Gumbrecht y. S A I F , 21 Or App 389 ( 1 9 7 5 ) ; Theodore 
P. Brown, 36 Van N a t t a 51 ( 1 9 8 4 ) . An e x c e p t i o n t o t h e g e n e r a l 
r u l e e x i s t s , however, when t h e employe i s i n j u r e d w h i l e g o i n g t o 
or coming from work through an a r e a c o n t r o l l e d by the employer 
t h a t i s t h e o n l y p r a c t i c a b l e means of g e t t i n g t o or from t h e 
w o r k s i t e . Montgomery Ward v. Mal i n e n , 71 Or App 457, 460 ( 1 9 8 4 ) . 
See a l s o , Montgomery y. SIAC, 224 Or 380 ( 1 9 6 0 ) ; Montgomery Ward 
v. C u t t e r , 64 Or App 759 ( 1 9 8 3 ) ; W i l l i s v. S A I F , 3 Or App 565 
( 1 9 7 0 ) . I n t h e p r e s e n t c a s e , Benge c l e a r l y e x e r c i s e d c o n t r o l o ver 
t h e p u b l i c t h o r o u g h f a r e upon which c l a i m a n t was i n j u r e d by p l a c i n g 
i t s t r u c k i n t h e highway's northbound l a n e . I t a l s o p l a c e d i t s 
flagman t h e r e t o c o n t r o l t r a f f i c . The highway was t h e o n l y 
p r a c t i c a b l e r o u t e c l a i m a n t c o u l d t r a v e l i n o r d e r t o head home. 
Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s i n j u r i e s a r e compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1984 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e i n s u r e r . 
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VANESSA DORTCH, C l a i m a n t WCB 84-05649 
P a t r i c k K. M a c k i n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 1 2 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f 
R e f e r e e I l e a l ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of a g g r a v a t i o n o f 
c l a i m a n t ' s low back i n j u r y , awarded temporary d i s a b i l i t y 
c o m p e n s a t i o n and awarded 32° f o r 10% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y i n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r ' s award o f 
temporary d i s a b i l i t y compensation o n l y on the o r i g i n a l i n j u r y 
c l a i m . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s of t h e 
o r d e r which found the a g g r a v a t i o n d e n i a l was n e i t h e r l a t e nor 
u n r e a s o n a b l e , awarded no a t t o r n e y f e e f o r r e o p e n i n g t h e c l a i m , and 
awarded u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y on t h e ground 
t h a t t h e award was i n a d e q u a t e . C l a i m a n t a l s o c i t e s a s e r r o r t h e 
R e f e r e e ' s a d m i s s i o n of e i g h t e x h i b i t s . C l a i m a n t a d d i t i o n a l l y h a s 
moved t o s t r i k e S A I F ' s b r i e f b e c a u s e i t was f i l e d l a t e . The 
i s s u e s on r e v i e w a r e whether t o a c c e p t S A I F ' s a p p e l l a n t b r i e f on 
r e v i e w , a d m i s s i b i l i t y o f e i g h t e x h i b i t s , c o m p e n s a b i l i t y o f an 
a g g r a v a t i o n c l a i m , u n r e a s o n a b l e n e s s or l a t e n e s s o f the a g g r a v a t i o n 
d e n i a l , a t t o r n e y f e e s f o r o b t a i n i n g r e o p e n i n g , and e x t e n t o f 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

On t h e i s s u e s of the c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n c l a i m , 
e x t e n t of u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , p e n a l t y , 
a t t o r n e y f e e s and the R e f e r e e ' s e v i d e n t i a r y r u l i n g s , t h e Board 
a f f i r m s and adopts the o r d e r of the R e f e r e e . We a d d r e s s 
s e p a r a t e l y t h e q u e s t i o n whether t o s t r i k e S A I F ' s a p p e l l a n t ' s b r i e f . 

S A I F ' s opening b r i e f was o r i g i n a l l y due May 16, 1985. S A I F 
r e q u e s t e d an e x t e n s i o n o f time p r i o r t o t h e due d a t e and c l a i m a n t 
d i d not o b j e c t t o t h e r e q u e s t . The e x t e n s i o n was g r a n t e d and a 
new b r i e f f i l i n g d a t e o f May 30, 1985 was e s t a b l i s h e d . No f u r t h e r 
e x t e n s i o n s were r e q u e s t e d and S A I F ' s b r i e f was r e c e i v e d by the 
Board June 4, 1985. . 

T h e r e i s no s t a t u t o r y r e q u i r e m e n t t h a t a p a r t y on Board 
r e v i e w f i l e a b r i e f . A l t hough we view b r i e f s a s a s i g n i f i c a n t a i d 
i n t h e r e v i e w p r o c e s s , we w i l l not d i s m i s s a r e q u e s t f o r r e v i e w on 
t h e ground of f a i l u r e t o f i l e a b r i e f . However, we have 
e s t a b l i s h e d time p e r i o d s w i t h i n which b r i e f s a r e t o be f i l e d , i f 
t h e p a r t i e s choose t o do s o . OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) . The time f o r 
f i l i n g b r i e f s i s c a l c u l a t e d b a s e d upon the m a i l i n g o f t h e 
t r a n s c r i p t t o t he p a r t i e s . We have i n c l u d e d language w h i c h s e t s 
t h e b r i e f i n g s c h e d u l e by r e f e r e n c e t o s p e c i f i c d a t e s on or b e f o r e 
w h i c h e a c h b r i e f i s due on the c o v e r l e t t e r a t t a c h e d t o t h e 
t r a n s c r i p t . The l e t t e r c o n c l u d e s w i t h t h e f o l l o w i n g l a n g u a g e : 
" A l l e x t e n s i o n s r e q u i r e p r i o r a p p r o v a l . E x t e n s i o n s o f time f o r 
f i l i n g b r i e f s w i l l be g r a n t e d o n l y on w r i t t e n motion and o n l y f o r 
good c a u s e . " When, a s i n t h i s c a s e , an e x t e n s i o n w i t h i n w h i c h t o 
f i l e a b r i e f i s g r a n t e d , the e x t e n s i o n i s i n w r i t i n g and s e t s 
f o r t h a s p e c i f i c d a t e by which the b r i e f i s due. 

I n Nancy J . R e n s i n g , 37 Van N a t t a 3 ( 1 9 8 5 ) , we d i s c u s s e d t h e 
r e c u r r e n t problem of l a t e f i l i n g o f b r i e f s on Board r e v i e w . We 
noted t h a t i t was t h e n our g e n e r a l p r a c t i c e t o a l l o w c o n s i d e r a t i o n 
o f b r i e f s f i l e d a day or two l a t e . We t h e n s t a t e d : 

"We note, however, t h a t our p r a c t i c e o f 
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t o l e r a t i n g s u c h l a t e s u b m i s s i o n s i s 
a c t i v e l y under r e c o n s i d e r a t i o n by t h e 
B o a r d . We i n t e n d t o c l o s e l y m onitor t h e 
f i l i n g o f b r i e f s t o d e t e r m i n e how b i g a 
problem l a t e f i l i n g i s . A f t e r s t u d y and 
r e f l e c t i o n t h e Board may change i t s p r e s e n t 
p o l i c y t o a p o l i c y of s t r i c t e nforcement o f 
our p r e s e n t r u l e . . . ." 

We have r e c o n s i d e r e d our p r e v i o u s a c q u i e s c e n c e t o t h e l a t e 
s u b m i s s i o n of b r i e f s on Board r e v i e w and have c o n c l u d e d t h a t 
s t r i c t e n f o r c e m e n t o f our p r e s e n t r u l e i s b o t h n e c e s s a r y and 
d e s i r a b l e . The s u b m i s s i o n o f b r i e f s i s an a c t i o n t h a t i s e n t i r e l y 
w i t h i n t h e c o n t r o l of t h e p a r t i e s . We c o n c l u d e t h a t h e n c e f o r t h 
OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) w i l l be s t r i c t l y e n f o r c e d , and t h a t b r i e f s not 
f i l e d i n c o n f o r m i t y w i t h t h a t r u l e w i l l not be c o n s i d e r e d by t h e . 
B o a r d . We note t h a t t h e Board's p o l i c y o f g r a n t i n g r e a s o n a b l e 
e x t e n s i o n s o f time w i t h i n w h i c h t o f i l e b r i e f s i s unchanged. Such 
e x t e n s i o n s w i l l be a l l o w e d upon motion and showing o f good c a u s e , 
i f made p r i o r t o t h e d a t e t h e b r i e f i s due. See a l s o Dan W. 
H e d r i c k , 37 Van N a t t a 1200 (WCB Case No. 84-10652, September 10, 
1985) C e x t e n s i o n r e q u e s t e d f o r a p p e l l a n t ' s b r i e f 30 d a y s a f t e r 
b r i e f due not a l l o w e d — a p p e l l a n t a u t h o r i z e d t o f i l e r e p l y b r i e f 
l i m i t e d t o m a t t e r s o f r e p l y ) . 

We f e e l c o n s t r a i n e d t o a p p l y t h e p o l i c y e n u n c i a t e d h e r e 
p r o s p e c t i v e l y , even though t h e l a t e s u b m i s s i o n i n t h i s c a s e 
s t r a i n s t h e l i m i t s o f f l e x i b i l i t y o f Nancy J . R e n s i n g , s u p r a . 
S A I F ' s b r i e f was c o n s i d e r e d on Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 10, 1985 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $450 f o r s e r v i c e s on Board r e v i e w 
f o r h a v i n g p r e v a i l e d on t h e i s s u e s o f t h e a g g r a v a t i o n c l a i m and 
the u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y award, t o be p a i d by 
the S A I F C o r p o r a t i o n . 

JOVITA P. GARCIA, C l a i m a n t WCB 83-10430 
KELLY ENTERPRISES, INC., E m p l o y e r S e p t e m b e r 12, 1985 
LON D. KELLY & MICHAEL R. KELLY O r d e r o f D i s m i s s a l 
J o s e p h C. P o s t , C l a i m a n t ' s A t t o r n e y 
P a u l J . R a s k , A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 
The a l l e g e d noncomplying employer h a s r e q u e s t e d Board r e v i e w 

of R e f e r e e N e a l ' s o r d e r t h a t approved t h e D i r e c t o r of t h e Workers' 
Compensation Department's o r d e r t h a t h e l d t h e employer t o be a 
noncomplying employer of a s u b j e c t worker. C l a i m a n t h a s moved t h e 
Board f o r an o r d e r d i s m i s s i n g t h e r e q u e s t f o r r e v i e w on t h e ground 
t h a t t h i s Board l a c k s j u r i s d i c t i o n . I n i t s i n i t i a l r e q u e s t f o r 
h e a r i n g , t h e employer p r o t e s t e d t h e S A I F C o r p o r a t i o n ' s a c c e p t a n c e 
of c l a i m a n t ' s c l a i m , t h u s p l a c i n g i n i s s u e c l a i m a n t ' s r i g h t t o 
co m p e n s a t i o n . A t h e a r i n g , t h e employer withdrew i t s o b j e c t i o n t o 
S A I F ' s a c c e p t a n c e and t h e p r o c e e d i n g was h e l d on t h e s o l e i s s u e of 
whether t h e a l l e g e d noncomplying employer was a s u b j e c t employer 
and c l a i m a n t a s u b j e c t worker. 

The R e f e r e e ' s o r d e r c o n t a i n e d t h e f o l l o w i n g n o t i c e of a p p e a l 
r i g h t s : 
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" T h i s Order i s f i n a l u n l e s s , w i t h i n 60 d a y s 
a f t e r t h i s Order i s s e r v e d on the p a r t i e s , 
one of t h e p a r t i e s a p p e a l s t o the C o u r t of 
A p p e a l s f o r j u d i c i a l r e v i e w a s p r o v i d e d p e r 
ORS 183.402." 

P u r s u a n t t o ORS 6 5 6 . 7 4 0 ( 3 ) , c o n t e s t e d c a s e s i n v o l v i n g an 
employer's c o m p l y i n g s t a t u s under ORS 656.017 must be l i t i g a t e d 
and r e v i e w e d under t h e p r o v i s i o n s of the A d m i n s t r a t i v e P r o c e d u r e s 
A c t r e l a t i n g t o c o n t e s t e d c a s e s , ORS 183.310 t o 183.550, u n l e s s 
t h e c o m p l y i n g s t a t u s i s l i t i g a t e d i n t he same h e a r i n g a s " m a t t e r s 
c o n c e r n i n g a c l a i m . " See Gary 0. Soderstrom, 35 Van N a t t a 1710 
( 1 9 8 3 ) . ORS 656.704(3) d e f i n e s " m a t t e r s c o n c e r n i n g a c l a i m " f o r 
p u r p o s e s of d e t e r m i n i n g h e a r i n g and r e v i e w p r o c e d u r e s a s " t h o s e 
m a t t e r s i n which a w o r k e r ' s r i g h t t o r e c e i v e compensation, or t h e 
amount t h e r e o f , a r e d i r e c t l y i n i s s u e . " T h i s c a s e d i d not i n v o l v e 
" m a t t e r s c o n c e r n i n g a c l a i m , " b e c a u s e t h e r e was no i s s u e a s t o 
c o m p e n s a b i l i t y , t h u s c l a i m a n t ' s r i g h t t o compensation, a t t h e 
h e a r i n g . The p r o p e r avenue of r e v i e w was t o the C o u r t of A p p e a l s 
and not t o t h i s B oard. We c o n c l u d e we l a c k j u r i s d i c t i o n . The 
noncomplying employer's r e q u e s t f o r r e v i e w i s , t h e r e f o r e , 
d i s m i s s e d . 

We note t h a t c l a i m a n t r e q u e s t s an a t t o r n e y f e e f o r p r e s e n t i n g 
the motion t o d i s m i s s . We a l s o note t h a t c l a i m a n t r e c o g n i z e s t h e 
paradox i n h e r r e q u e s t . We c o n c l u d e t h a t , b e c a u s e we l a c k 
j u r i s d i c t i o n , we c an do n o t h i n g more tha n d i s m i s s the r e q u e s t f o r 
r e v i e w . See a l s o Rodney C. S t r a u s s , 37 Van N a t t a 1212(WCB Case 
Uos. 84-10699 and 84-13439, d e c i d e d t h i s d a t e ) (no a t t o r n e y f e e i n 
employer a p p e a l where c a s e d i s m i s s e d w i t h o u t d e c i s i o n on m e r i t s ) . 

I T I S SO ORDERED. 

THOMAS E . HARLOW, C l a i m a n t WCB 84- 0 9 9 7 0 , 8 5 - 0 2 8 5 1 , 85-02852 
H a y n e r , e t a l . , C l a i m a n t 1 s A t t o r n e y s & 85-02853 
B r i a n L. P o c o c k , D e f e n s e A t t o r n e y S e p t e m b e r 12, 1985 

O r d e r D e n y i n g Motion t o S t r i k e B r i e f 
C l a i m a n t h a s moved the Board f o r an o r d e r s t r i k i n g t h e 

s e l f - i n s u r e d employer's a p p e l l a n t ' s b r i e f on Board r e v i e w on the 
ground t h a t i t was not f i l e d w i t h i n the time p r e s c r i b e d by OAR 
4 3 8 - 1 1 - 0 1 0 ( 3 ) . 

T h e r e i s no s t a t u t o r y r e q u i r e m e n t t h a t a p a r t y on Board 
r e v i e w f i l e a b r i e f . A l t h o u g h we view b r i e f s as a s i g n i f i c a n t a i d 
i n t h e r e v i e w p r o c e s s , we w i l l not d i s m i s s a r e q u e s t f o r r e v i e w on 
the ground of f a i l u r e t o f i l e a b r i e f . However, we have 
e s t a b l i s h e d time p e r i o d s w i t h i n which b r i e f s a r e t o be f i l e d , i f 
t he p a r t i e s choose t o do s o . OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) . The time f o r 
f i l i n g b r i e f s i s c a l c u l a t e d based upon the m a i l i n g of the 
t r a n s c r i p t t o the p a r t i e s . We have adopted language i n c l u d e d on 
the c o v e r l e t t e r a t t a c h e d to the t r a n s c r i p t which s e t s t h e 
b r i e f i n g s c h e d u l e by r e f e r e n c e t o s p e c i f i c d a t e s on or b e f o r e 
which e a c h b r i e f i s due. The l e t t e r c o n c l u d e s w i t h the f o l l o w i n g 
l a n g u a g e : " A l l e x t e n s i o n s r e q u i r e p r i o r a p p r o v a l . E x t e n s i o n s of 
time f o r f i l i n g b r i e f s w i l l be g r a n t e d o n l y on w r i t t e n motion and 
o n l y f o r good c a u s e . " I n t h i s c a s e , no e x t e n s i o n was r e q u e s t e d . 

I n Nancy J . R e n s i n g , 37 Van N a t t a 3 ( 1 9 8 5 ) , we d i s c u s s e d the 
r e c u r r e n t problem of l a t e f i l i n g of b r i e f s on Board r e v i e w . We 
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noted t h a t i t was t h e n our g e n e r a l p r a c t i c e t o a l l o w c o n s i d e r a t i o n 
of b r i e f s f i l e d a day or two l a t e . I n V a n e s s a D o r t c h , 37 Van 
N a t t a 1207, (WCB. Ca s e No. 84-05649, d e c i d e d t h i s d a t e ) , we 
announced t h a t we have r e c o n s i d e r e d our a c q u i e s e n c e t o l a t e b r i e f 
s u b m i s s i o n s and t h a t h e n c e f o r t h OAR 438-11-010(3) w i l l be s t r i c t l y 
e n f o r c e d . The b r i e f under c o n s i d e r a t i o n i n D o r t c h was f i l e d f i v e 
d a y s l a t e , a f t e r one e x t e n s i o n had been r e q u e s t e d and g r a n t e d . 
The b r i e f under c o n s i d e r a t i o n i n t h i s c a s e was f i l e d e i g h t d a y s 
l a t e , no e x t e n s i o n h a v i n g been r e q u e s t e d or g r a n t e d . See a l s o Dan 
W. H e d r i c k , 37 Van N a t t a 1200 (WCB Case No. 84-10652, September 10, 
1985) ( e x t e n s i o n r e q u e s t e d 30 days a f t e r b r i e f due not a l l o w e d — 
a p p e l l a n t p e r m i t t e d t o f i l e r e p l y b r i e f l i m i t e d t o m a t t e r s of 
r e p l y ) . 

B e c a u s e we f e e l c o n s t r a i n e d t o a p p l y our p o l i c y 
p r o s p e c t i v e l y , even though t h e l a t e s u b m i s s i o n i n t h i s c a s e 
s t r a i n s t h e l i m i t s of f l e x i b i l i t y of Nancy J . R e n s i n g , s u p r a , t o 
the b r e a k i n g p o i n t , t h e s e l f - i n s u r e d employer's a p p e l l a n t ' s b r i e f 
w i l l be c o n s i d e r e d i n t h i s c a s e . C l a i m a n t ' s motion t o s t r i k e t h e 
s e l f - i n s u r e d e m p l o y e r ' s b r i e f i s d e n i e d . C l a i m a n t i s a l l o w e d 20 
days from t h e m a i l i n g d a t e of t h i s o r d e r t o f i l e a r e s p o n d e n t ' s 
b r i e f . The employer i s a l l o w e d 10 days from t h e d a t e o f 
r e s p o n d e n t ' s b r i e f i s f i l e d t o f i l e a r e p l y b r i e f . 

I T I S SO ORDERED. 

EARL P. HOUSTON, C l a i m a n t WCB 83-00851 
R i c h a r d 0. N e s t i n g , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 12, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o D i s m i s s 

The employer h a s moved the Board f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on the ground t h a t c l a i m a n t ' s 
a p p e l l a n t ' s b r i e f was not t i m e l y f i l e d . The Board g r a n t e d 
c l a i m a n t ' s r e q u e s t f o r an e x t e n s i o n o f time w i t h i n which t o f i l e 
an opening b r i e f , e x t e n d i n g t h e due d a t e t o J u l y 10, 1985. On 
J u l y 19, 1985 c l a i m a n t s u b m i t t e d , i n l i e u of a b r i e f , a copy o f 
the r e q u e s t f o r r e c o n s i d e r a t i o n e a r l i e r p r o v i d e d t o the R e f e r e e . 
T h i s r e q u e s t f o r r e c o n s i d e r a t i o n i s a l r e a d y a p a r t of t he r e c o r d . 

T h e r e i s no s t a t u t o r y r e q u i r e m e n t t h a t a p a r t y on Board 
r e v i e w f i l e a b r i e f . A l t h o u g h we view b r i e f s a s a s i g n i f i c a n t a i d 
i n the r e v i e w p r o c e s s , we w i l l not d i s m i s s a r e q u e s t f o r r e v i e w on 
the ground of f a i l u r e t o f i l e a b r i e f . However, we have 
e s t a b l i s h e d time p e r i o d s w i t h i n which b r i e f s a r e t o be f i l e d , i f 
the p a r t i e s choose t o do s o . OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) . The time f o r 
f i l i n g b r i e f s i s c a l c u l a t e d b a s e d upon t h a m a i l i n g of t h e 
t r a n s c r i p t t o t h e p a r t i e s . We have adopted language i n c l u d e d on 
the c o v e r l e t t e r a t t a c h e d t o the t r a n s c r i p t which s e t s t h e 
b r i e f i n g s c h e d u l e by r e f e r e n c e t o s p e c i f i c d a t e s on or b e f o r e 
w h i c h e a c h b r i e f i s due. The l e t t e r c o n c l u d e s w i t h t h e f o l l o w i n g 
l a n g u a g e : " A l l e x t e n s i o n s r e q u i r e p r i o r a p p r o v a l . E x t e n s i o n s o f 
time f o r f i l i n g b r i e f s w i l l be g r a n t e d o n l y on w r i t t e n motion and 
o n l y f o r good c a u s e . " When, a s i n t h i s c a s e , an e x t e n s i o n w i t h i n 
which t o f i l e a b r i e f i s g r a n t e d , the e x t e n s i o n i s i n w r i t i n g and 
s e t s f o r t h a s p e c i f i c d a t e by which t h e b r i e f i s due. 

We have t h i s d a t e i s s u e d our o r d e r on r e v i e w i n V a n e s s a 
D o r t c h , 37 Van N a t t a 1207 (WCB Case No. 84-05649, d e c i d e d t h i s 
d a t e ) , i n whic h we have announced our p o l i c y t h a t t h e r u l e 
e s t a b l i s h i n g t h e time p e r i o d s w i t h i n which b r i e f s must be f i l e d , 
OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) , w i l l be s t r i c t l y e n f o r c e d , and t h a t l a t e b r i e f s 
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w i l l not be c o n s i d e r e d . We note, however, t h a t i n t h i s c a s e , t h e 
document s e n t i n l i e u of c l a i m a n t ' s opening b r i e f i s a l r e a d y a 
p a r t o f t h e r e c o r d . 

The i n s u r e r ' s motion t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w 
i s d e n i e d . The i n s u r e r i s g r a n t e d 20 days from t h e m a i l i n g d a t e 
of t h i s o r d e r t o f i l e a r e s p o n d e n t ' s b r i e f . C l a i m a n t i s a l l o w e d 
10 days from the d a t e r e s p o n d e n t ' s b r i e f i s f i l e d t o submit a 
r e p l y b r i e f l i m i t e d t o m a t t e r s of r e p l y . 

I T I S SO ORDERED. 

DONNA JOHNSON, C l a i m a n t WCB 84-06055 
H e i l i n g & M o r r i s o n , C l a i m a n t ' s A t t o r n e y s September 12, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Brown's o r d e r w h i c h 
upheld the S A I F C o r p o r a t i o n ' s d e n i a l of the c l a i m f o r 
t h r o m b o p h l e b i t i s of t he r i g h t l e g . The i s s u e on r e v i e w i s 
c o m p e n s a b i l i t y . 

The Board a f f i r m s t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
comment. We f i n d t h a t c l a i m a n t f a i l e d t o c a r r y h e r burden of 
p r o o f t h a t h e r t h r o m b o p h l e b i t i s was the r e s u l t of an i n j u r y a s 
opposed t o any o t h e r p o s s i b l e c a u s e u n r e l a t e d to h e r employment. 
See John B. B r u c e , 37 Van N a t t a 135 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1985 i s a f f i r m e d . 

GEORGE L. LACY, C l a i m a n t WCB 84-09680 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 12, 1985 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o S t r i k e 

B r i e f R e p l y 
The i n s u r e r h a s moved the Board f o r an o r d e r s t r i k i n g 

c l a i m a n t ' s r e p l y b r i e f on Board r e v i e w on t he ground t h a t i t was 
not f i l e d w i t h i n t h e time p r e s c r i b e d by OAR 4 3 8 - 1 1 - 0 1 0 ( 3 ) . The 
b r i e f i n q u e s t i o n was f i l e d f o u r days l a t e . 

We announced i n Nancy J . R e n s i n g , 37 Van N a t t a 3 ( 1 9 8 5 ) , t h a t 
our p r e v i o u s a c q u i e s c e n c e t o s u b m i s s i o n s one or two days l a t e was 
b e i n g r e c o n s i d e r e d . We have t h i s d a t e i s s u e d our o r d e r i n V a n e s s a 
D o r t c h , 37 Van N a t t a 1207 (WCB Case No. 84-05649, d e c i d e d t h i s 
d a t e ) , i n which we have announced t h a t OAR 438-11-010(3) w i l l 
h e n c e f o r t h be s t r i c t l y e n f o r c e d . We f e e l c o n s t r a i n e d t o a p p l y t h e 
p o l i c y e n u n c i a t e d i n D o r t c h p r o s p e c t i v e l y , even though t h e l a t e 
s u b m i s s i o n i n t h i s c a s e s t r a i n s the l i m i t s of f l e x i b i l i t y o f Nancy 
J . R e n s i n g , s u p r a . C l a i m a n t ' s r e p l y b r i e f w i l l be c o n s i d e r e d on 
Board r e v i e w of t h i s c a s e . See a l s o Thomas E . Harlow, 37 Van 
N a t t a 1209 (WCB C a s e No. 84-09970, Decided t h i s d a t e ) ( a p p e l l a n t ' s 
b r i e f e i g h t days l a t e ) ; E a r l P. Houston, 37 Van N a t t a 1210(WCB 
Case No. 83-00851, d e c i d e d t h i s d a t e ) ( s u b m i s s i o n i n l i e u of 
a p p e l l a n t ' s b r i e f n i n e days l a t e ) ; Dan W. H e d r i c k , 37 Van 
N a t t a 1200 (WCB Case No. 84-10652, September 10, 1985) ( r e q u e s t f o r 
e x t e n s i o n 30 days a f t e r b r i e f due not a l l o w e d — a p p e l l a n t 
p e r m i t t e d t o f i l e r e p l y b r i e f l i m i t e d t o m a t t e r s i n r e p l y ) . 

I T I S SO ORDERED. 
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RODNEY C. STRAUSS, C l a i m a n t WCB 84-10699 .& 84 - 1 3 4 3 9 
S p e a r s , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 12, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
Nancy J . Meserow, D e f e n s e A t t o r n e y 
Wausau I n s u r a n c e Company r e q u e s t e d r e v i e w o f R e f e r e e 

S e i f e r t ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back 
i n j u r y c l a i m . Wausau h a s now withdrawn i t s r e q u e s t f o r B oard 
r e v i e w and moves t h a t i t s r e q u e s t be d i s m i s s e d . C l a i m a n t h a s 
r e q u e s t e d t h a t t h e Board award a p e n a l t y and a t t o r n e y f e e f o r what 
he c h a r a c t e r i z e s a s Wassau's u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f c o m p e n s a t i o n . C l a i m a n t r e l i e s upon ORS 6 5 6 . 2 6 2 ( 1 0 ) and 
656.382 a s a u t h o r i t y i n s u p p o r t of h i s r e q u e s t f o r a p e n a l t y and 
a t t o r n e y f e e . 

A d d r e s s i n g t h e p e n a l t y q u e s t i o n f i r s t , c l a i m a n t a r g u e s t h a t 
Wausau's r e q u e s t f o r Board r e v i e w was " f r i v o l o u s and made o n l y f o r 
p u r p o s e s o f d e l a y . " I n s u p p o r t of t h i s argument, c l a i m a n t p o i n t s 
out t h a t Wausau r e q u e s t e d a 30-day e x t e n s i o n o f time w i t h i n w h i c h 
t o f i l e i t s opening b r i e f , was g r a n t e d a 14-day e x t e n s i o n , and, 
n e v e r t h e l e s s , d i d not submit a b r i e f w i t h i n t h e time a l l o w e d by 
t h e e x t e n s i o n . Wausau m a i l e d i t s w i t h d r a w a l o f the r e q u e s t f o r 
r e v i e w 14 d a y s a f t e r t h e extended due d a t e f o r the b r i e f . 

We d e c l i n e t o s p e c u l a t e a s t o why Wausau e l e c t e d t o withdraw 
i t s r e q u e s t f o r Board r e v i e w . A l t h o u g h we have not e v a l u a t e d t h e 
r e c o r d on the m e r i t s , our r e v i e w o f the R e f e r e e ' s o r d e r and t h e 
e v i d e n c e i n t h i s c a s e e s t a b l i s h e s t h a t f a i r l y complex i s s u e s o f 
c o m p e n s a b i l i t y and employer r e s p o n s i b i l i t y were i n v o l v e d a t 
h e a r i n g . Any p a r t y i s e n t i t l e d t o r e q u e s t r e v i e w o f a R e f e r e e ' s 
o r d e r a s a m a t t e r o f r i g h t . ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 1 ) . A l t h o u g h 
t h e r e i s s t a t u t o r y a u t h o r i t y f o r a R e f e r e e t o o r d e r an employer t o 
pay a p e n a l t y upon f i n d i n g t h a t the employer r e q u e s t e d a h e a r i n g 
f o r p u r p o s e s o f d e l a y or some o t h e r v e x a t i o u s r e a s o n , ORS 
6 5 6 . 3 8 2 ( 3 ) , t h e r e i s no such a u t h o r i t y g r a n t e d t o t h e Board or t h e 
c o u r t s , s e e ORS 6 5 6 . 2 9 5 ( 6 ) ; 6 5 6 . 2 9 8 ( 6 ) . W h i l e we g i v e no o p i n i o n 
w h a t s o e v e r on t h e m e r i t s o f the R e f e r e e ' s d e c i s i o n i n t h i s c a s e , 
we c o n c l u d e t h a t Wausau's r e q u e s t f o r r e v i e w o f t h a t d e c i s i o n was 
not u n r e a s o n a b l e , and we would not award a p e n a l t y f o r d o i n g so 
even i f we had s t a t u t o r y a u t h o r i t y t o do s o . 

„ The q u e s t i o n whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e 
on Board r e v i e w i s a c l o s e r one. ORS 6 5 6 . 3 8 2 ( 2 ) p r o v i d e s i n 
r e l e v a n t p a r t : 

" I f a r e q u e s t f o r . . . r e v i e w . . . i s 
i n i t i a t e d by an employer or i n s u r e r , and 
t h e . . . b o a r d . . . f i n d s t h a t t h e 
c o m p e n s a t i o n awarded t o a c l a i m a n t s h o u l d 
not be d i s a l l o w e d or reduced, the employer 
or i n s u r e r s h a l l be r e q u i r e d t o pay t o t h e 
c l a i m a n t or the a t t o r n e y o f t h e c l a i m a n t a 
r e a s o n a b l e a t t o r n e y ' s f e e i n an amount s e t 
by t h e . . . b oard . . . f o r l e g a l r e p r e s e n 
t a t i o n by an a t t o r n e y f o r t h e c l a i m a n t a t 
and p r i o r t o t h e . . . r e v i e w . . . ." 

ORS 6 5 6 . 3 8 2 ( 2 ) a l s o a u t h o r i z e s t h e c o u r t s t o award 
e m p l o y e r / i n s u r e r p a i d a t t o r n e y f e e s upon e m p l o y e r / i n s u r e r a p p e a l s 
i n w h i c h c o m p e n s a t i o n i s not d i s a l l o w e d or r e d u c e d . I n S A I F v. 
C u r r y , 297 Or 504 ( 1 9 8 4 ) , t h e Supreme C o u r t d e n i e d c l a i m a n t ' s 
p e t i t i o n f o r a t t o r n e y f e e s i n a c a s e i n which the c l a i m a n t ' s 
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a t t o r n e y performed l e g a l s e r v i c e s i n r e s p o n s e t o an i n s u r e r ' s 
p e t i t i o n f o r Supreme C o u r t r e v i e w w h i c h was u l t i m a t e l y d e n i e d . 
The c o u r t r e a s o n e d t h a t i t s d e n i a l of c l a i m a n t ' s p e t i t i o n f o r 
a t t o r n e y f e e s was s u p p o r t e d by a l i t e r a l r e a d i n g o f the s t a t u t e , 
w h i c h r e q u i r e s t h e c o u r t t o f i n d t h a t c o m pensation s h o u l d not be 
d i s a l l o w e d or reduced, and that" c o u r t ' s o f t - s t a t e d h o l d i n g t h a t 
d e n i a l o f a p e t i t i o n f o r r e v i e w i s not a " f i n d i n g , " b u t m e r e l y a 
d e c i s i o n not t o e n t e r t a i n an a p p e a l . The c o u r t f u r t h e r r e l i e d 
upon t h e l e g i s l a t i v e h i s t o r y of the 1983 amendment t o ORS 
6 5 6 . 3 8 2 ( 2 ) , f i n d i n g t h a t t h e l e g i s l a t i v e i n t e n t was t o a l l o w 
a t t o r n e y f e e s i n the Supreme C o u r t o n l y when t h a t c o u r t a l l o w e d an 
e m p l o y e r / i n s u r e r ' s p e t i t i o n f o r r e v i e w and made a f i n a l d e c i s i o n 
t h a t a c l a i m a n t ' s c o mpensation s h o u l d not be d i s a l l o w e d or r e d u c e d . 

I n A g r i p a c , I n c . v. K i t c h e l , 73 Or App 132 ( 1 9 8 5 ) , t h e C o u r t 
of A p p e a l s d e n i e d c l a i m a n t ' s p e t i t i o n f o r a t t o r n e y f e e s i n a c a s e 
i n w h i c h the e m p l o y e r ' s p e t i t i o n f o r j u d i c i a l r e v i e w was d i s m i s s e d 
on t h e c l a i m a n t ' s motion. R e l y i n g on S A I F v. C u r r y , s u p r a , t h e 
c o u r t s p e c i f i c a l l y o v e r r u l e d i t s d e c i s i o n i n S A I F v. Bond, 64 Or 
App 505 ( 1 9 8 3 ) , i n which i t had h e l d t h a t ORS 6 5 6 . 3 8 2 ( 2 ) mandated 
an e m p l o y e r / i n s u r e r p a i d a t t o r n e y f e e when t h e c l a i m a n t p r e v a i l s 
on an e m p l o y e r / i n s u r e r a p p e a l , whether on the m e r i t s or by r e a s o n 
of d i s m i s s a l o f t h e a p p e a l . I n A g r i p a c , I n c . v. K i t c h e l , s u p r a , 
t h e c o u r t s a i d : 

"The p r e c i s e q u e s t i o n i s whether i n 
d i s m i s s i n g employer's p e t i t i o n f o r j u d i c i a l 
r e v i e w on c l a i m a n t ' s motion t h e c o u r t h a s 
found t h a t t h e compensation awarded t o 
c l a i m a n t s h o u l d not be d i s a l l o w e d o r 
r e d u c e d . " 73 Or App a t 134. 

The c o u r t r e l i e d upon the Supreme C o u r t ' s d i s c u s s i o n o f t h e 
l e g i s l a t i v e h i s t o r y of the 1983 amendment to ORS 6 5 6 . 3 8 2 ( 2 ) , i n 
p a r t i c u l a r t h e s t a t e m e n t t h a t : 

" ' [ T ] h e [ S e n a t e L abor Committee] 
c o n s i d e r e d , b u t r e j e c t e d , a p r o p o s a l t h a t 
would have a l l o w e d an award of a t t o r n e y 
f e e s t o a c l a i m a n t ' s a t t o r n e y who works on 
an a p p e a l i n i t i a t e d by an employer or 
i n s u r e r , b u t which i s d i s m i s s e d on t h e 
e m p l o y e r / i n s u r e r ' s motion p r i o r t o a 
d e c i s i o n T 1 2 9 t 7 ] Or a t 510." (Emphasis 
added.) 

The c o u r t c o n c l u d e d t h a t : 

"[W]hen an employer or i n s u r e r ' s p e t i t i o n 
f o r j u d i c i a l r e v i e w i s d i s m i s s e d w i t h o u t a 
f i n d i n g ' t h a t t h e compensation awarded t o a 
c l a i m a n t s h o u l d not be d i s a l l o w e d or 
r e d u c e d , ' the c l a i m a n t i s not e n t i t l e d t o 
an award of a t t o r n e y f e e s . " 73 Or App a t 
135. 

The Supreme C o u r t i n S A I F v. C u r r y , s u p r a , took c a r e t o 
r e i t e r a t e t h a t i t s d e c i s i o n was l i m i t e d t o c o n s i d e r a t i o n o n l y o f 
t h e 1983 amendment t o ORS 6 5 6 . 3 8 2 ( 2 ) , which p r o v i d e d f o r a t t o r n e y 
f e e s i n t h e Supreme C o u r t , where t h e p r e v i o u s e d i t i o n o f t h e 
s t a t u t e d i d n o t . The C o u r t of A p p e a l s i n A g r i p a c , I n c . v. 
K i t c h e l , s u p r a , however, wrote w i t h a much b r o a d e r b r u s h . As t h e 
C o u r t of A p p e a l s c o u l d f i n d no m e a n i n g f u l d i s t i n c t i o n between 

-1213-



K i t c h e l and C u r r y , we f i n d no m e a n i n g f u l d i s t i n c t i o n between t h i s 
c a s e and K i t c h e l , e s p e c i a l l y i n view o f the Supreme C o u r t ' s 
d i s c u s s i o n of the l e g i s l a t i v e h i s t o r y , quoted above. ORS 
6 5 6 . 3 8 2 ( 2 ) does not t r e a t any r e v i e w i n g e n t i t y i n t h i s s y s t e m , 
from R e f e r e e s t o t h e Supreme C o u r t , d i f f e r e n t l y from e a c h o t h e r . 
We a r e m i n d f u l , a s was t h e Supreme C o u r t , t h a t t h i s r u l i n g w i l l 
o c c a s i o n a l l y produce h a r s h r e s u l t s f o r c l a i m a n t s ' a t t o r n e y s ; 
however, we a r e bound by the d e c i s i o n s i n C u r r y and K i t c h e l t o h o l d 
t h a t ORS 6 5 6 . 3 8 2 ( 2 ) does not p e r m i t us t o award an e m p l o y e r / i n s u r e r 
p a i d a t t o r n e y f e e t o a c l a i m a n t ' s a t t o r n e y i n an e m p l o y e r / i n s u r e r 
a p p e a l w h i c h i s d i s m i s s e d p r i o r t o a d e c i s i o n on t h e m e r i t s . 

Wausau I n s u r a n c e Company's motion t o d i s m i s s i t 6 r e q u e s t f o r 
r e v i e w i s a l l o w e d and s a i d r e q u e s t i s h e r e b y d i s m i s s e d . The 
R e f e r e e ' s o r d e r d a t e d A p r i l 15, 1985 i s f i n a l by o p e r a t i o n o f 
l a w . C l a i m a n t ' s r e q u e s t f o r a p e n a l t y and a t t o r n e y f e e i s d e n i e d . 

" I T I S SO ORDERED. 

DARREL A. CHASTAIN, C l a i m a n t WCB 81-03963 & 81-03962 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 16, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

T h i s c a s e i s b e f o r e the Board on remand from t h e C o u r t of 
A p p e a l s . C h a s t a i n v. S A I F , 72 Or App 422 ( P e r C u r i a m ) , r e v den, 
299 Or 251 ( 1 9 8 5 ) . We have been d i r e c t e d by the c o u r t t o o r d e r 
r e i n s t a t e m e n t of the S A I F C o r p o r a t i o n ' s a c c e p t a n c e o f c l a i m a n t ' s 
c l a i m . 

Now, t h e r e f o r e , the R e f e r e e ' s o r d e r d a t e d November 22, 1982 
i s m o d i f i e d . The A p r i l 6, 1981 and J a n u a r y 27, 1982 d e n i a l s o f 
Fremont Indemnity/UG I n s u r a n c e , I n c . , a r e r e i n s t a t e d and 
a f f i r m e d . The S A I F C o r p o r a t i o n ' s d e n i a l s d a t e d A p r i l 14, 1981 and 
J a n u a r y 25, 1982 a r e s e t a s i d e and t h i s m a t t e r i s remanded t o t h e 
S A I F C o r p o r a t i o n f o r a c c e p t a n c e and p r o c e s s i n g a c c o r d i n g t o l a w . 

I T I S SO ORDERED. 

CALVIN L. GRANTOM, C l a i m a n t WCB 84-01061 
Dwyer, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 16, 1985 
B r i a n L. P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n of R e f e r e e 
Danner's o r d e r which s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s 
headache c o n d i t i o n a s u n r e l a t e d t o h i s i n d u s t r i a l i n j u r y t o h i s 
l e f t e y e . The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r o f t h e R e f e r e e . See 
Bradshaw v. S A I F , 69 Or App 587 (1984) ( t r e a t i n g d o c t o r r u l e d out 
o r d i n a r y c a u s e s by d i a g n o s t i c t e s t i n g , l e a v i n g t h e a l l e g e d c a u s e 
as t h e most p r o b a b l e among uncommon c a u s e s ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 21, 1985 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the i n s u r e r . 
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RICHARD T. FOSTER, C l a i m a n t WCB 84-06963 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s S e p t e m b e r 17, 1985 

O r d e r o f D i s m i s s a l 
C l a i m a n t r e q u e s t e d r e v i e w of R e f e r e e H o l t a n ' s o r d e r d a t e d 

J u l y 22, 1985. The s e l f - i n s u r e d employer h a s moved t o d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on the ground t h a t t i m e l y n o t i c e o f 
the r e q u e s t was not a f f o r d e d the employer. 

As s t a t e d , t h e R e f e r e e ' s o r d e r was m a i l e d t o the p a r t i e s on 
J u l y 22, 1985. C l a i m a n t ' s r e q u e s t f o r r e v i e w was r e c e i v e d by the 
Board on August 19, 1985 and, t h e r e f o r e , was t i m e l y . ORS 
6 5 6 . 2 8 9 ( 3 ) . However, c l a i m a n t d i d not m a i l c o p i e s of h i s r e q u e s t 
f o r r e v i e w t o any of the o t h e r p a r t i e s . ORS 6 5 6 . 2 9 5 ( 2 ) . The 
employer r e c e i v e d a c t u a l n o t i c e of t h e r e q u e s t f o r r e v i e w upon 
r e c e i p t of the Board's acknowledgement of the r e q u e s t , on 
August 23, 1985, more tha n 30 days from the d a t e o f the R e f e r e e ' s 
o r d e r . 

I n Argonaut I n s u r a n c e v. King, 63 Or App 847, 852 ( 1 9 8 3 ) , the 
c o u r t h e i d T " L T j h a t c o m p l i a n c e w i t h ORS 656.295 r e q u i r e s t h e 
s t a t u t o r y n o t i c e of the r e q u e s t f o r r e v i e w be m a i l e d or a c t u a l 
n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y p e r i o d . " I n t h i s c a s e , 
n e i t h e r e v e n t o c c u r r e d w i t h i n the 30 days mandated by s t a t u t e . 
The r e q u i r e m e n t i s j u r i s d i c t i o n a l . The employer's motion t o 
d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w i s a l l o w e d . C l a i m a n t ' s 
r e q u e s t f o r r e v i e w i s h e r e b y d i s m i s s e d . The R e f e r e e ' s o r d e r i s 
f i n a l by o p e r a t i o n of law. 

I T I S SO ORDERED. 

GLENN HALE, C l a i m a n t WCB 84-00665 
R i c h a r d 0. N e s t i n g , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 17, 1985 
S c o t t M. K e l l e y & A s s o c . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by the Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r t h a t 
g r a n t e d c l a i m a n t an award of permanent t o t a l d i s a b i l i t y . On 
r e v i e w , the i n s u r e r a r g u e s t h a t c l a i m a n t h a s f a i l e d t o e s t a b l i s h 
e n t i t l e m e n t t o an award of permanent t o t a l d i s a b i l i t y . C l a i m a n t 
s u b m i t t e d no b r i e f on r e v i e w . 

C l a i m a n t s u f f e r e d a compensable i n j u r y i n May of 1977 when he 
s t r a i n e d h i s low back w h i l e l i f t i n g I-beams. He was t r e a t e d 
c o n s e r v a t i v e l y and was a b l e t o r e t u r n t o work u n t i l r e c u r r i n g 
symptoms f o r c e d him t o q u i t i n August o f 1977. He was e v a l u a t e d 
a t the C a l l a h a n C e n t e r , where he was found t o e x h i b i t m i l d 
d e g e n e r a t i v e d i s c d i s e a s e a t the L4-5 l e v e l . He was found t o be 
c a p a b l e of medium work and was g i v e n a 50-pound l i f t i n g 
r e s t r i c t i o n . He was t o l d not t o engage i n work i n v o l v i n g 
r e p e t i t i v e bending or s t o o p i n g . 

V o c a t i o n a l a s s i s t a n c e was a r r a n g e d , but c l a i m a n t ' s a n x i e t y 
d u r i n g t r a i n i n g l e d t o h i s b e i n g r e f e r r e d t o a p s y c h o l o g i s t , Dr. 
G l a u d i n . Dr. G l a u d i n found t h a t c l a i m a n t was e x p e r i e n c i n g an 
a n x i e t y r e a c t i o n due t o h i s l o s s of j o b . M e d i c a t i o n was 
p r e s c r i b e d and j o b t r a i n i n g was recommended. C l a i m a n t 
s u b s e q u e n t l y went t o S t . V i n c e n t de P a u l f o r j o b e v a l u a t i o n , and 
was p l a c e d i n an auto p a i n t i n g t r a i n i n g program. The program was 
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soon t e r m i n a t e d , however, b e c a u s e of c l a i m a n t ' s problems w i t h 
asthma and h i s s i n u s e s . 

C l a i m a n t was examined by Dr. P a s q u e s i i n J a n u a r y o f 1979. 
Dr. P a s q u e s i f e l t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and r a t e d 
h i s impairment a t 15% due t o m o d e r a t e - t o - s e v e r e p a i n . Dr. 
P a s q u e s i a g r e e d w i t h the 50-pound r e s t r i c t i o n e a r l i e r imposed and 
a d v i s e d c l a i m a n t t o a v o i d r e p e t i t i v e t w i s t i n g , s t o o p i n g and 
b e n d i n g . The f i r s t D e t e r m i n a t i o n Order awarded c l a i m a n t 20% 
u n s c h e d u l e d d i s a b i l i t y f o r the low back i n March o f 1979. T h i s 
was i n c r e a s e d t o 35% by a November 26, 1979 O p i n i o n and O r d e r . 
Two d ays l a t e r , c l a i m a n t was h o s p i t a l i z e d f o r low back p a i n . A l l 
o b j e c t i v e t e s t s , however, were normal. Upon h i s d i s c h a r g e from 
t h e h o s p i t a l , c l a i m a n t was r e f e r r e d t o a p a i n c e n t e r f o r 
e v a l u a t i o n . The p a i n c e n t e r p e r s o n n e l found c l a i m a n t t o be 
s u f f e r i n g from a " t y p i c a l p a i n syndrome." He made good p r o g r e s s 
a t t h e c e n t e r and was once a g a i n r e f e r r e d f o r v o c a t i o n a l 
a s s i s t a n c e . 

C l a i m a n t a t t e m p t e d a t r a i n i n g program i n heavy equipment 
o p e r a t i o n . He was p h y s i c a l l y a b l e t o p e r f o r m t h e work, b u t was 
u n a b l e t o h a n d l e t h e a r i t h m e t i c c o m p u t a t i o n s r e q u i r e d f o r g r a d i n g 
l o a d s . H i s back p a i n r e t u r n e d and the t r a i n i n g program was 
t e r m i n a t e d i n June of 1980. A d u l t e d u c a t i o n c l a s s e s were t r i e d , 
b u t once a g a i n a r e t u r n of c l a i m a n t ' s back symptoms f r u s t r a t e d t h e 
c o m p l e t i o n of the program. Dr. Marble, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n a t t h e time, saw him soon t h e r e a f t e r and noted t h a t 
c l a i m a n t was a n x i o u s and d e p r e s s e d . Dr. Marble f e l t t h a t c l a i m a n t 
was r e a c t i n g t o the s t r e s s of h i s t r a i n i n g program. Dr. M a r b l e 
s u g g e s t e d c l a i m c l o s u r e . The c o u n s e l i n g agency c l o s e d c l a i m a n t ' s 
f i l e and q u e s t i o n e d h i s m o t i v a t i o n t o r e t u r n t o work. A 
November 7, 1980 D e t e r m i n a t i o n Order gave temporary t o t a l 
d i s a b i l i t y b e n e f i t s b u t no a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t t h e n began a r e l a t i o n s h i p w i t h C a s c a d e 
R e h a b i l i t a t i o n i n October of 1980. A f t e r an e v a l u a t i o n , c l a i m a n t 
was g i v e n a p o s i t i o n a s a s e r v i c e s t a t i o n a t t e n d a n t . He q u i t 
a f t e r a few h o u r s , however, c o m p l a i n i n g of back symptoms. 
A d d i t i o n a l b a s i c e d u c a t i o n was recommended, and c l a i m a n t 
s u c c e s s f u l l y completed a six-month program. A r e q u e s t f o r an 
a d d i t i o n a l two months was g r a n t e d , but the program ended when 
c l a i m a n t c o m p l a i n e d of s t r e s s - r e l a t e d p a i n thought t o be 
a t t r i b u t a b l e t o the c l a s s r o o m environment. 

C a s c a d e R e h a b i l i t a t i o n n e x t s e c u r e d a l o c k s m i t h t r a i n i n g s l o t 
f o r c l a i m a n t . He d i d w e l l i n i t i a l l y , b u t soon d e v e l o p e d problems 
w i t h h i s s u p e r v i s o r and the t r a i n i n g program ended. 

Dr. R e y n o l d s became c l a i m a n t ' s t r e a t i n g p h y s i c i a n i n 
mid-1981. He r e f e r r e d c l a i m a n t t o o r t h o p e d i s t Dr. B e r s e l l i , who 
found a normal range of back motion and no e v i d e n c e of 
n e u r o l o g i c a l d e f i c i t . I n J a n u a r y of 1982 Dr. B e r s e l l i found 
c l a i m a n t m e d i c a l l y s t a t i o n a r y and recommended a n o t h e r a t t e m p t a t 
v o c a t i o n a l r e h a b i l i t a t i o n . A second l o c k s m i t h t r a i n i n g s i t e was 
t h e n d e v e l o p e d and c l a i m a n t began an a b b r e v i a t e d t r a i n i n g s c h e d u l e 
i n March of 1982. The program began w e l l , and c l a i m a n t ' s 
s u p e r v i s o r was p l e a s e d w i t h h i s e a r l y work p r o d u c t . A f t e r a few 
months, however, a b s e n c e s began t o o c c u r . The t r a i n i n g program 
was f u r t h e r i n t e r r u p t e d by a t r i p t o t he e a s t t a k e n by t h e 
c l a i m a n t i n J u n e o f 1982, and by h i s h o s p i t a l i z a t i o n f o r a 
p a n c r e a s c o n d i t i o n i n September of t h a t y e a r . L a r g e l y t hrough the 
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e f f o r t s of h i s v o c a t i o n a l c o u n s e l o r , c l a i m a n t was k e p t i n 
t r a i n i n g , but c l a i m a n t a l l e g e d a r e i n j u r y a t t h e t r a i n i n g s i t e i n 
November and h i s program was t e r m i n a t e d . P r i o r t o t h e 
t e r m i n a t i o n , c l a i m a n t ' s s u p e r v i s o r had r e p e a t e d l y t h r e a t e n e d t o 
f i r e him b e c a u s e of h i s b e i n g a b s e n t w i t h o u t c o n t a c t i n g t h e 
s u p e r v i s o r as t o h i s whereabouts. 

Dr. R e y n o l d s r e l e a s e d c l a i m a n t t o r e t u r n t o l i g h t work i n 
F e b r u a r y of 1983. The F i e l d S e r v i c e s D i v i s i o n r e f u s e d t o 
a u t h o r i z e f u r t h e r t r a i n i n g , however, b e c a u s e of t he s e v e r a l 
u n s u c c e s s f u l a t t e m p t s t h a t had a l r e a d y o c c u r r e d . A wage s u b s i d y 
program was o f f e r e d t o c l a i m a n t ' s former s u p e r v i s o r , b u t t h e o f f e r 
was d e c l i n e d b e c a u s e of c l a i m a n t ' s p r i o r a b s e n c e s and l a c k o f 
e n t h u s i a s m . C l a i m a n t ' s v o c a t i o n a l f i l e was t h e n c l o s e d . H i s 
c o u n s e l o r f e l t t h a t maximum s e r v i c e s had been p r o v i d e d , b u t t h a t 
c l a i m a n t had not been t o t a l l y c o o p e r a t i v e . 

Dr. R e y n o l d s found c l a i m a n t s t a t i o n a r y once a g a i n on 
August 16, 1983 and recommended v o c a t i o n a l a s s i s t a n c e t o f i n d 
c l a i m a n t a l i g h t d u t y j o b . A D e t e r m i n a t i o n Order of J a n u a r y 3, 
1984 awarded time l o s s through November 28, 1983, an a d d i t i o n a l 
award of 20% u n s c h e d u l e d f o r the low back, and a 5% s c h e d u l e d 
award f o r the l e f t l e g . At the time of the h e a r i n g , t h e r e f o r e , 
c l a i m a n t ' s u n s c h e d u l e d awards t o t a l l e d 55%, w h i l e h i s s c h e d u l e d 
d i s a b i l i t y stood a t 5%. 

The R e f e r e e found t h a t a l t h o u g h c l a i m a n t was not t o t a l l y 
d i s a b l e d from a p h y s i c a l s t a n d p o i n t a l o n e , t h e c o m b i n a t i o n of h i s 
p h y s i c a l and p s y c h o l o g i c a l d i s a b i l i t i e s r e n d e r e d him unemployable 
when t h e y were added t o h i s s u b s t a n t i a l s o c i a l / v o c a t i o n a l d e f i c i t s . 
The R e f e r e e c o n c l u d e d t h a t i t would be f u t i l e f o r c l a i m a n t t o 
s e a r c h f o r work and, t h e r e f o r e , e x c u s e d him from t h e ORS 
656 . 2 0 6 ( 3 ) seek work r e q u i r e m e n t on the b a s i s of B u t c h e r v. S A I F , 
45 Or App 313 ( 1 9 8 0 ) . 

C l a i m a n t h a s the burden of p r o v i n g e n t i t l e m e n t t o an award of 
permanent t o t a l d i s a b i l i t y . ORS 6 5 6 . 2 0 6 ( 3 ) ; W i l s o n v. 
Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . He c an prove i t one of two 
ways: he can prove t h a t he i s i n c a p a c i t a t e d from a p h y s i c a l and/or 
p s y c h o l o g i c a l s t a n d p o i n t a l o n e , or he can prove t h a t t h e 
c o m b i n a t i o n of h i s l e s s - t h a n - t o t a l p h y s i c a l d i s a b i l i t y and 
u n f a v o r a b l e s o c i a l / v o c a t i o n a l f a c t o r s r e n d e r s him unemployable. 
A l l i s o n v. S A I F , 65 Or App 134 ( 1 9 8 3 ) . I f t h e p h y s i c a l d i s a b i l i t y 
i s l e s s than t o t a l , c l a i m a n t must demonstrate t h a t he i s w i l l i n g 
t o r e e n t e r t h e work f o r c e and t h a t he h a s , i n f a c t , made a 
r e a s o n a b l e e f f o r t t o do so, A l l i s o n , 65 Or App a t 136-37, u n l e s s 
s uch an e f f o r t would be f u t i l e . B u t c h e r , s u p r a 45 Or App a t 317. 

C l a i m a n t i s c l e a r l y not p h y s i c a l l y i n c a p a c i t a t e d . H i s 
p h y s i c i a n s have c o n s i s t e n t l y s t a t e d t h a t he i s c a p a b l e o f l i g h t 
work, and have r a t e d h i s impairment a t 15%. At d e p o s i t i o n , Dr. 
Rey n o l d s d i d s u g g e s t t h a t c l a i m a n t might not be employable, b u t 
t h a t s t a t e m e n t d i r e c t l y c o n f l i c t s w i t h a l l of h i s p r e v i o u s 
c o n c l u s i o n s r e g a r d i n g c l a i m a n t ' s c a p a c i t y f o r l i g h t work. N e i t h e r 
does c l a i m a n t ' s p s y c h o l o g i c a l r e a c t i o n r e n d e r him unemployable. 
W h i l e i t a p p e a r s t h a t he h a s s u f f e r e d an a n x i e t y r e a c t i o n t o b e i n g 
unemployed, no p s y c h o l o g i s t h a s s t a t e d t h a t c l a i m a n t cannot 
r e e n t e r the w o r k f o r c e a s a r e s u l t . 

B e c a u s e c l a i m a n t ' s p h y s i c a l and mental d i s a b i l i t i e s a r e l e s s 
t h a n t o t a l , we a r e l e f t to d e c i d e whether i t would be f u t i l e f o r 
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him t o s e a r c h f o r work. E x c e p t f o r t he s e v e r a l f a i l e d v o c a t i o n a l 
a t t e m p t s , c l a i m a n t h a s not l o o k e d f o r work s i n c e t h e time o f h i s 
i n j u r y more t h a n e i g h t y e a r s ago. A f t e r a r e v i e w of t h e r e c o r d , 
we c o n c l u d e t h a t i t would not be f u t i l e f o r c l a i m a n t t o s e a r c h f o r 
work. We a l s o f i n d t h a t he h a s made i n s u f f i c i e n t e f f o r t s t o do so 
and t h a t an award of permanent t o t a l d i s a b i l i t y i s not w a r r a n t e d . 

We b a s e our c o n c l u s i o n l a r g e l y on the v o c a t i o n a l e v i d e n c e . 
The r e c o r d i s r e p l e t e w i t h r e f e r e n c e s t o c l a i m a n t ' s f a i l u r e t o 
c o o p e r a t e . I t a l s o a p p e a r s t h a t he h a s d i r e c t l y o r i n d i r e c t l y 
f r u s t r a t e d t h e s e v e r a l . a t t e m p t s made on h i s b e h a l f t o g e t him back 
i n t o t h e w o r k f o r c e . We a r e c o n v i n c e d t h a t c l a i m a n t would have and 
c o u l d have s u c c e e d e d i n becoming g a i n f u l l y employed a s a 
l o c k s m i t h ' s a s s i s t a n t had i t not been f o r h i s many unexcused 
a b s e n c e s from t h e work s i t e and h i s g e n e r a l l a c k of e n t h u s i a s m f o r 
the j o b . W h i l e we r e c o g n i z e t h a t c l a i m a n t was s u d d e n l y p l a c e d i n 
a v e r y d i f f i c u l t p o s i t i o n by the e f f e c t s o f h i s i n d u s t r i a l i n j u r y , , 
we a r e not s a t i s f i e d t h a t t h o s e e f f e c t s were so s e v e r e a s t o 
re n d e r him unemployable. 

A l t h o u g h we do not f e e l t h a t c l a i m a n t i s p e r m a n e n t l y t o t a l l y 
d i s a b l e d , we c o n c l u d e t h a t he i s e n t i t l e d t o a d d i t i o n a l 
u n s c h e d u l e d d i s a b i l i t y . C l a i m a n t was 47 y e a r s of age a t t h e time 
of t h e h e a r i n g . He h a s o n l y a t h i r d grade e d u c a t i o n and h a s 
l i m i t e d m e n t a l c a p a b i l i t i e s . He h a s been e f f e c t i v e l y p r e c l u d e d 
from engaging i n t h e o n l y work he h a s e v e r done. A f t e r r e v i e w i n g 
the e n t i r e r e c o r d , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o an 
a d d i t i o n a l 15% u n s c h e d u l e d d i s a b i l i t y , b r i n g i n g h i s t o t a l 
u n s c h e d u l e d award t o 70%. The 5% s c h e d u l e d award w i l l r e m a i n 
unchanged. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 28, 1985 i s r e v e r s e d . I n 
l i e u o f p r i o r u n s c h e d u l e d awards, c l a i m a n t i s awarded 70% (224°) 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t he low b a c k . The 5% 
(7.05°) s c h e d u l e d d i s a b i l i t y awarded by D e t e r m i n a t i o n Order i s 
r e i n s t a t e d . C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y and s h a l l not exceed $2,000. 

BOARD MEMBER LEWIS DISSENTING; 

B e c a u s e I a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d , I r e s p e c t f u l l y d i s s e n t from t h e m a j o r i t y 
o p i n i o n . A c l a i m a n t p r o v e s e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y c o m p e n s a t i o n when he d e m o n s t r a t e s t h a t h i s compensable 
i n j u r y and i t s e f f e c t s have p r e c l u d e d him from " r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) . As used i n the s t a t u t e , a " s u i t a b l e o c c u p a t i o n " i s 
one t h a t t h e worker h a s the a b i l i t y and t he t r a i n i n g or e x p e r i e n c e 
t o perform, or an o c c u p a t i o n t h a t t h e worker i s a b l e t o p e r f o r m 
a f t e r r e h a b i l i t a t i o n . 

A f t e r r e v i e w i n g t h e r e c o r d , I am c o n v i n c e d t h a t t h e e f f e c t s 
of c l a i m a n t ' s i n j u r i e s have r e n d e r e d him i n c a p a b l e o f r e g u l a r l y 
p e r f o r m i n g work a t a s u i t a b l e o c c u p a t i o n . I r e c o g n i z e t h a t 
c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i s not t o t a l . However, I b e l i e v e 
t h a t t h e c o m b i n a t i o n of h i s p h y s i c a l d i s a b i l i t i t e s , h i s marked 
s o c i a l and v o c a t i o n a l d e f i c i t s and the a d v e r s e e m o t i o n a l r e a c t i o n 
he e x p e r i e n c e d upon b e i n g removed from the w o r k f o r c e , h a s r e s u l t e d 
i n h i s b e i n g "permanently i n c a p a c i t a t e d " a s t h a t p h r a s e i s used i n 
the s t a t u t e . , n i o 



C l a i m a n t ' s p r e - i n j u r y work r e c o r d was s o l i d . Fie sometimes 
worked two heavy j o b s s i m u l t a n e o u s l y , and he worked f o r t h i s 
employer f o r f i f t e e n y e a r s p r i o r t o t h i s i n j u r y . Whereas t h e 
m a j o r i t y o p i n i o n s u g g e s t s t h a t c l a i m a n t i s now d i r e c t l y o r 
i n d i r e c t l y f r u s t r a t i n g a t t e m p t s a t r e h a b i l i t a t i n g him, I f i n d t h a t 
c l a i m a n t h i m s e l f i s u n d e r s t a n d a b l y f r u s t r a t e d by t h e u n t e n a b l e 
s i t u a t i o n i n which he now f i n d s h i m s e l f . The p s y c h o l o g i c a l 
e v i d e n c e r e v e a l s t h a t b e f o r e h i s compensable i n j u r y , c l a i m a n t 
measured h i s s e l f - w o r t h i n terms of h i s a b i l i t y t o use h i s body i n 
heavy work. Now t h a t t h a t a b i l i t y i s gone, c l a i m a n t ' s 
s e l f - c o n c e p t h a s d e t e r i o r a t e d to the p o i n t t h a t i t i s d i f f i c u l t 
f o r him t o c o n f i d e n t l y engage i n any employment a c t i v i t y . The 
m a j o r i t y a p p a r e n t l y f e e l s t h a t t h i s i s m a l i n g e r i n g ; I f e e l t h a t i t 
r e p r e s e n t s a r e a s o n a b l e r e a c t i o n under t h e c i r c u m s t a n c e s . 

I note t h a t the most s i g n i f i c a n t attempt a t r e t u r n i n g 
c l a i m a n t t o work was the p r o v i s i o n of a wage s u b s i d y l o c k s m i t h ' s 
a s s i s t a n t j o b . C l a i m a n t ' s t e s t i m o n y , which I a c c e p t , was t h a t so 
lon g as he r e g u l a r l y r e c e i v e d the s u b s i d y employer's g u i d a n c e , he 
performed s a t i s f a c t o r i l y . He a l s o t e s t i f i e d , however, t h a t once 
the s u b s i d y p e r i o d ended, the employer r e f u s e d t o h i r e him b e c a u s e 
he d i d not f e e l t h a t c l a i m a n t was c a p a b l e of p e r f o r m i n g any b u t 
the most e l e m e n t a r y work w i t h o u t c o n s t a n t s u p e r v i s i o n . I t a k e 
t h i s t o mean t h a t c l a i m a n t c o u l d not p e r f o r m t h e employer's 
" r e g u l a r " work; c l a i m a n t ' s s k i l l s a r e such t h a t he must have 
c o n s t a n t s u p e r v i s i o n i n o r d e r to s u c c e e d . I do not f i n d t h i s 
s u r p r i s i n g c o n s i d e r i n g c l a i m a n t ' s profound l a c k of e d u c a t i o n and 
h i s m arkedly u n s o p h i s t i c a t e d background. 

C l a i m a n t was a h e a l t h y and h a r d w o r k i n g i n d i v i d u a l p r i o r t o 
h i s i n d u s t r i a l i n j u r y . I n my o p i n i o n , the i n j u r y s e t i n motion a 
s e r i e s of e v e n t s t h a t have r e n d e r e d him i n c a p a b l e o f r e g u l a r l y 
p e r f o r m i n g s u i t a b l e work. I a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t 
i s p e r m a n e n t l y t o t a l l y d i s a b l e d . 

BRIAN L . HAYES, C l a i m a n t WCB 84-11272 
Dwyer, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 17, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n Order d a t e d October 29, 1984 which 
awarded 32° f o r 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y due 
t o i n j u r y t o c l a i m a n t ' s low back. The i n s u r e r , i n i t s b r i e f on 
r e v i e w , r e q u e s t s r e d u c t i o n of the D e t e r m i n a t i o n Order award. The 
i s s u e on r e v i e w i s e x t e n t of u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . 

C l a i m a n t i n j u r e d h i s back w h i l e d e l i v e r i n g a f i r e p r o o f f i l i n g 
c a b i n e t on August 8, 1983. A s t r a i n or s p r a i n was d i a g n o s e d . I n 
J a n u a r y 1984 Dr. F i l a r s k i r e p o r t e d t h a t X - r a y s showed an L I 
c o m p r e s s i o n f r a c t u r e of l e s s t h a n 20%. A CT s c a n i n March 1984 
showed no f r a c t u r e s from T12 through L 2 , but showed wedging of 
T12-L1 s e c o n d a r y t o o l d trauma. I n June 1984 c l a i m a n t was 
examined by a p a n e l a t O r t h o p a e d i c C o n s u l t a n t s who r e p o r t e d t h e i r 
o p i n i o n t h a t the wedging was a r e s i d u a l of o l d Scheuerman's 
d i s e a s e , t h a t c l a i m a n t s h o u l d d i s c o n t i n u e n a r c o t i c m e d i c a t i o n , 
t h a t c l a i m a n t was a b l e t o r e t u r n t o work a s f a r a s h i s back was 
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c o n c e r n e d , and t h a t c l a i m a n t had no permanent impairment of h i s 
b a c k . C l a i m a n t ' s a t t e n d i n g p h y s i c i a n d i s a g r e e d w i t h some o f t h e 
comments u n r e l a t e d to c l a i m a n t ' s d i s a b i l i t y made by t h e 
O r t h o p a e d i c C o n s u l t a n t s p a n e l , b u t d i d not o t h e r w i s e d i s a g r e e w i t h 
t h e i r a s s e s s m e n t of c l a i m a n t ' s d i s a b i l i t y . 

The a t t e n d i n g p h y s i c i a n imposed a l i f t i n g l i m i t o f 50 pounds, 
and l i m i t e d b e n d i n g and t w i s t i n g . The l i m i t s were b a s e d s o l e l y on 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s which were not s u b s t a n t i a t e d by 
o b j e c t i v e p a t h o l o g y . C l a i m a n t ' s t r e a t m e n t was t e r m i n a t e d when he 
m i s s e d f i v e c o n s e c u t i v e p h y s i c a l t h e r a p y t r e a t m e n t s w i t h o u t p r i o r 
n o t i f i c a t i o n . The a t t e n d i n g p h y s i c i a n ' s f i n a l o p i n i o n was t h a t 
c l a i m a n t ' s c o m p l a i n t s of u n r e l e n t i n g and u n r e m i t t i n g p a i n w i t h o u t 
" d e m o n s t r a b l y c a u s a l p a t h o l o g y " r a i s e d doubts i n h i s mind, b u t he 
c o n s i d e r e d t h e 10% d i s a b i l i t y award r e a s o n a b l y r e l a t e d t o 
c l a i m a n t ' s f u n c t i o n a l s t a t u s . 

We f i n d t h a t c l a i m a n t h a s not p r o v e n t h a t t h e l i m i t a t i o n s 
p r e s c r i b e d by h i s d o c t o r a r e the r e s u l t of h i s August 1983 
i n d u s t r i a l i n j u r y and, t h e r e f o r e , r e v e r s e t h e R e f e r e e ' s o r d e r and 
s e t a s i d e t h e D e t e r m i n a t i o n Order award. The e v i d e n c e does not 
p e r s u a d e us t h a t c l a i m a n t ' s low back wedging c a u s e s him any 
impairment or t h a t i t i s r e l a t e d t o h i s i n d u s t r i a l i n j u r y . The 
e v i d e n c e a l s o does not p e r s u a d e us t h a t t h e l i m i t a t i o n s t h a t 
c l a i m a n t d e s c r i b e d a r e r e l a t e d t o h i s low back s t r a i n or s p r a i n 
i n j u r y a s opposed t o any o t h e r s o u r c e o f l i m i t a t i o n s u n r e l a t e d t o 
t h i s p a r t i c u l a r employment and i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 8, 1985 i s r e v e r s e d and t h e 
D e t e r m i n a t i o n Order award of 32° f o r 10% un s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y i s s e t a s i d e . 

TERENCE R. JONES, C l a i m a n t WCB 83-05972 
Ken n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 17, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h : ( 1 ) 
found t h a t h i s c l a i m f o r a back i n j u r y was not p r e m a t u r e l y c l o s e d ; 
(2 ) a f f i r m e d a March 29, 1983 D e t e r m i n a t i o n Order which had 
awarded no permanent d i s a b i l i t y ; ( 3 ) upheld t h e S A I F C o r p o r a t i o n ' s 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and ( 4 ) uph e l d S A I F ' s 
d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s o u t - o f - s t a t e c h i r o p r a c t i c 
t r e a t m e n t . 

The Board a f f i r m s t h e o r d e r of t he R e f e r e e w i t h t h e f o l l o w i n g 
comment c o n c e r n i n g S A I F ' s d e n i a l o f c l a i m a n t ' s c h o i c e o f an 
o u t - o f - s t a t e p h y s i c i a n . A l t h o u g h ORS 656.245(3) l i m i t s w o r k e r s ' 
c h o i c e s of d o c t o r s o u t s i d e of Oregon, i t does not l i m i t t h e i r 
r i g h t t o r e c e i v e m e d i c a l s e r v i c e under ORS 6 5 6 . 2 4 5 ( 1 ) , wherever 
t h e y a r e . R i v e r s v. S A I F , 45 Or App 1105 ( 1 9 8 0 ) . I f an i n s u r e r 
g i v e s a c l a i m a n t a r e a s o n a b l e b a s i s t o b e l i e v e t h a t t h e i n s u r e r 
h a s approved t h e c l a i m a n t ' s c h o i c e of an o u t - o f - s t a t e d o c t o r , t h e 
c l a i m a n t need not o b t a i n t h e i n s u r e r ' s c o n s e n t t o m e d i c a l s e r v i c e s 
the d o c t o r p r o v i d e s f o r c o n d i t i o n s r e s u l t i n g from t h e compensable 
i n j u r y . M o g l i o t t i v. Reynol d s M e t a l s , 67 Or App 142 ( 1 9 8 4 ) . 
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F o l l o w i n g our de novo r e v i e w of t h e m e d i c a l and l a y e v i d e n c e , 
w hich i n c l u d e s c l a i m a n t ' s u n r e l i a b l e t e s t i m o n y and h i s h i s t o r y of 
h eavy p h y s i c a l l a b o r i m m e d i a t e l y p r e c e d i n g h i s c u r r e n t t r e a t m e n t , 
we a r e not p e r s u a d e d t h a t S A I F gave c l a i m a n t a r e a s o n a b l e b a s i s t o 
b e l i e v e t h a t i t had approved c l a i m a n t ' s c h o i c e of an o u t - o f - s t a t e 
p h y s i c i a n nor a r e we p e r s u a d e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
r e s u l t e d from the compensable i n j u r y . A c c o r d i n g l y , S A I F ' s d e n i a l 
of o u t - o f - s t a t e c h i r o p r a c t i c t r e a t m e n t i s u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1984 i s a f f i r m e d . 

LYDA K. MOE (BRYANT), C l a i m a n t WCB 82-11761 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 17, 1985 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Seymour's o r d e r u p h o l d i n g 
the S A I F C o r p o r a t i o n ' s d e n i a l of c o m p e n s a b i l i t y of c l a i m a n t ' s l e f t 
f o o t c o n d i t i o n a s an o c c u p a t i o n a l d i s e a s e . S p e c i f i c a l l y , c l a i m a n t 
s e e k s b e n e f i t s i n c o n n e c t i o n w i t h h e r t e n d i n i t i s of the A c h i l l e s 
tendon and p l a n t a r f a s c i i t i s , b u t not f o r h e r c a l c a n e u s bone s p u r . 

I n November 1981 c l a i m a n t became employed a t F a i r v i e w 
H o s p i t a l and T r a i n i n g C e n t e r a s an a i d e . C l a i m a n t ' s p r e e x i s t i n g 
bone spur i n h e r l e f t h e e l became symptomatic i n August 1982 due 
p r i m a r i l y t o e x t e n s i v e time s p e n t on h e r f e e t on h a r d f l o o r s a t 
work. A f t e r the h e e l became symptomatic, c l a i m a n t a v o i d e d p u t t i n g 
p r e s s u r e on i t by w a l k i n g on the b a l l of h e r l e f t f o o t . As a 
r e s u l t , she d e v e l o p e d p l a n t a r f a s c i i t i s and t e n d i n i t i s of the l e f t 
A c h i l l e s tendon. 

C l a i m a n t sought m e d i c a l t r e a t m e n t f o r the t e n d i n i t i s i n 
October 1982. Dr. C r a v e n p r e s c r i b e d a shoe i n s e r t . C l a i m a n t q u i t 
work i n F e b r u a r y 1983, i n p a r t due t o h e r f o o t c o n d i t i o n . A f t e r 
l e a v i n g work, c l a i m a n t ' s symptoms g r a d u a l l y r e s o l v e d . By A p r i l 
1983 the p a i n was gone. 

Dr. C r a v e n e x p l a i n e d i n September 1984 t h a t a c a l c a n e u s bone 
spur can o f t e n be p r e s e n t w i t h o u t symptoms, and t h a t t h e s e a r e 
o f t e n a s i g n of i n f l a m m a t i o n around the h e e l and not the a c t u a l 
c a u s e of the problem. B e c a u s e he had not s e e n c l a i m a n t s i n c e 
October 1982, he s u g g e s t e d r e e x a m i n a t i o n . A f t e r r e e x a m i n i n g 
c l a i m a n t i n November 1984, he s t a t e d : 

"From the h i s t o r y she gave me, and from 
what [ c l a i m a n t ' s a t t o r n e y ] gave me i n [ h i s ! 
r e c e n t l e t t e r , I do b e l i e v e t h a t h e r work 
a c t i v i t i e s a r e more l i k e l y r e s p o n s i b l e f o r 
h e r h e e l p a i n . The p a i n i n h e r h e e l 
s t a r t e d i n a p p r o x i m a t e l y August 1982, w h i l e 
she was a t work i n F a i r v i e w , and l a s t e d 
u n t i l she had t o q u i t work. I would t h i n k 
h e r o n - t h e - j o b a c t i v i t i e s were t h e major 
f a c t o r i n h e r problems w i t h h e r f e e t , a s 
opposed t o h e r d u t i e s o f f t h e j o b . " 
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I n W e l l e r v. Union C a r b i d e , 288 Or 27, 35 (1979), the c o u r t 
h e l d t h a t t o p r e v a i l i n an o c c u p a t i o n a l d i s e a s e c l a i m i n v o l v i n g a 
p r e e x i s t i n g p a t h o l o g i c a l c o n d i t i o n , c l a i m a n t must prove by a 
p r e p o n d e r a n c e of t h e e v i d e n c e t h a t t h e work a c t i v i t y and 
c o n d i t i o n s c a u s e d a w o r s e n i n g of the u n d e r l y i n g c o n d i t i o n 
r e s u l t i n g i n an i n c r e a s e i n p a i n t o t h e e x t e n t t h a t i t p r o d u c e s 
d i s a b i l i t y or r e q u i r e s m e d i c a l s e r v i c e s . A c c o r d Wheeler v. B o i s e 
C a s c a d e , 298 Or 452 (1985). The R e f e r e e r e a s o n e d t h a t s i n c e t h e 
bone spur was p r e e x i s t i n g and the e v i d e n c e does not p r e p o n d e r a t e 
t h a t t h e work a c t i v i t i e s and c o n d i t i o n s c a u s e d i t t o worsen o t h e r 
t h a n s y m p t o m a t i c a l l y , and s i n c e t h e t e n d i n i t i s and f a s c i i t i s were 
due s o l e l y t o an a l t e r e d g a i t due t o p a i n c a u s e d by t h e 
noncompensable bone spur, the t e n d i n i t i s and f a s c i i t i s were a l s o 
noncompensable. 

C l a i m a n t ' s A c h i l l e s tendon and p l a n t a r f a s c i a were not 
p a t h o l o g i c a l b e f o r e she began h e r employment a t F a i r v i e w H o s p i t a l 
and T r a i n i n g C e n t e r . W e l l e r i s i n a p p l i c a b l e where t h e r e i s no 
p r e e x i s t i n g p a t h o l o g y . The r e c o r d d e m o n s t r a t e s t h a t c l a i m a n t ' s 
work a c t i v i t i e s c a u s e d the A c h i l l e s tendon and p l a n t a r f a s c i a t o 
become i n f l a m e d , r e s u l t i n g i n p a i n and r e q u i r i n g m e d i c a l 
s e r v i c e s . T h a t c l a i m a n t ' s work a c t i v i t i e s may have a f f e c t e d t h e 
tendon and f a s c i a i n a way t h a t t h e y might not o t h e r w i s e have, 
a b s e n t the a l t e r e d g a i t , does not change the f a c t t h a t t h e work 
a c t i v i t i e s c a u s e d the new i n f l a m m a t i o n . C l a i m a n t ' s work 
a c t i v i t i e s were the major c o n t r i b u t i n g c a u s e of the t e n d i n i t i s and 
f a s c i i t i s . A c c o r d i n g l y , compensation f o r t h o s e c o n d i t i o n s i s 
w a r r a n t e d . See S a i f v. G y g i , 55 Or App 570, 574, r e v i e w d e n i e d , 
292 Or 825 (1982"n 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 14, 1985 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l of c o m p e n s a b i l i t y of c l a i m a n t ' s f o o t 
c o n d i t i o n i s s e t a s i d e a s t o c l a i m a n t ' s t e n d i n i t i s of t he l e f t 
A c h i l l e s tendon and l e f t p l a n t a r f a c i i t i s , and t he c l a i m i s 
remanded t o S A I F f o r a c c e p t a n c e and p r o c e s s i n g a c c o r d i n g t o l a w . 
C l a i m a n t ' s a t t o r n e y i s awarded $800 f o r s e r v i c e s a t h e a r i n g , p l u s 
$400 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by the S A I F 
C o r p o r a t i o n . 

KATHERINE OLLISON, C l a i m a n t WCB 84-08584 
Gal t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 17, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s of R e f e r e e I l e a l ' s 
o r d e r t h a t : (1) a f f i r m e d t h e D e t e r m i n a t i o n Order g r a n t i n g 
c l a i m a n t temporary t o t a l d i s a b i l i t y f o r two d ays o n l y , August 19 
and 20, 1983; (2) d e n i e d c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and 
a t t o r n e y f e e s f o r S A I F ' s a l l e g e d u n r e a s o n a b l e r e f u s a l t o pay 
temporary d i s a b i l i t y ; and (3) d e n i e d c l a i m a n t ' s r e q u e s t f o r 
p e n a l t i e s and a t t o r n e y f e e s f o r S A I F ' s a l l e g e d u n i l a t e r a l 
t e r m i n a t i o n o f c l a i m a n t ' s temporary d i s a b i l i t y . The i s s u e s on 
r e v i e w a r e c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y beyond 
the d a t e p r o v i d e d i n the D e t e r m i n a t i o n Order, and p e n a l t i e s and 
a t t o r n e y f e e s . 

C l a i m a n t i s a n u r s i n g a s s i s t a n t who d e v e l o p e d s c a b i e s i n 
-1222-



August of 1983 w h i l e employed a t a n u r s i n g home. She was p r e g n a n t 
a t t h e time of h e r e x p o s u r e . She v i s i t e d Dr. R a j d e v on August 16, 
and the p h y s i c i a n gave c l a i m a n t a " d i s a b i l i t y s l i p " a u t h o r i z i n g a 
r e l e a s e from work from August 16 through August 20, 1983. On 
August 20, Dr. R a j d e v i s s u e d a second s l i p t h a t r e l e a s e d c l a i m a n t 
t o r e t u r n t o work e f f e c t i v e t h a t d a t e . C l a i m a n t d i d r e t u r n t o 
work on t h a t d a t e , b u t was t o l d t h a t t h e s c a b i e s was s p r e a d i n g . 
C l a i m a n t l e f t work and d i d not r e t u r n . 

C l a i m a n t a p p a r e n t l y t o l d h e r d o c t o r t h a t s c a b i e s was 
s p r e a d i n g throughout t h e w o r k s i t e , f o r on August 26, 1983 Dr. 
R a j d e v i s s u e d a t h i r d s l i p s t a t i n g : " [ C l a i m a n t ] i s a d v i s e d t o 
s t a y o f f work u n t i l p o s s i b l e s o u r c e s of the i n f e c t i o n a r e . . ." 
U n f o r t u n a t e l y , the remainder of the note i s i l l e g i b l e and no 
e v i d e n c e was produced a t h e a r i n g t o c l e a r up the meaning of the 
n o t e . A r e v i e w of t h e r e m a i n i n g r e c o r d , however, s u g g e s t s t h a t 
Dr. R a j d e v wished t o keep c l a i m a n t away from the w o r k s i t e due t o 
h e r p r e g n a n c y . The t r e a t m e n t of s c a b i e s i n v o l v e s t h e t o p i c a l 
a p p l i c a t i o n of a t o x i c s u b s t a n c e t h a t might have i m p l i c a t i o n s f o r 
a p r e g n a n c y . C l a i m a n t t e s t i f i e d t h a t Dr. R a j d e v i n s t r u c t e d h e r 
not t o r e t u r n t o work w h i l e the d i s e a s e was communicable, e i t h e r 
by h e r or by o t h e r p a t i e n t s a t t h e n u r s i n g home. 

C l a i m a n t c o n t i n u e d t o be c o n t a g i o u s d e s p i t e t h e t r e a t m e n t s she 
r e c e i v e d from D r s . R a j d e v , Cohen and K i t t e r m a n . She d i d not c e a s e 
b e i n g c o n t a g i o u s u n t i l sometime a f t e r December 28, 1983 when Dr. 
K i t t e r m a n f i r s t began t r e a t i n g h e r . By J a n u a r y 19, 1984 c l a i m a n t ' s 
c o n d i t i o n had a p p a r e n t l y r e s o l v e d . 

On r e v i e w , c l a i m a n t a r g u e s t h a t even though Dr. R a j d e v 
r e l e a s e d h e r t o r e t u r n t o work on August 20, 1983, the d o c t o r ' s 
s u bsequent note of August 2 6 t h o p e r a t e d t o r e s c i n d t h e r e l e a s e . 
C l a i m a n t a r g u e s t h a t she was e n t i t l e d t o c o n t i n u i n g temporary 
t o t a l d i s a b i l i t y compensation u n t i l she became m e d i c a l l y 
s t a t i o n a r y , r e t u r n e d t o work or was r e l e a s e d t o r e t u r n t o work. 
See J a c k s o n v. S A I F , 7 Or App 109 ( 1 9 7 1 ) . C l a i m a n t f u r t h e r a r g u e s 
t h a t b e c a u s e she was c o n t a g i o u s through the end of 1983, and 
a l l e g e d l y i n t o mid-January of 1984, she was p r e c l u d e d from 
r e t u r n i n g t o work a s a r e s u l t of h e r i n d u s t r i a l e xposure, t h e r e b y 
g i v i n g r i s e t o e n t i t l e m e n t t o temporary d i s a b i l i t y compensation 
u n t i l she was no l o n g e r c o n t a g i o u s and unable to work. 

S A I F a r g u e s t h a t the e f f e c t of Dr. R a j d e v ' s August 2 6 t h note 
a d v i s i n g c l a i m a n t t o s t a y o f f work was m e r e l y t o keep c l a i m a n t 
from i n c u r r i n g f u r t h e r e xposure to t h e d i s e a s e . S A I F a r g u e s t h a t 
t h e r e i s a d i f f e r e n c e between not wanting t o be f u r t h e r exposed 
and t h e a b i l i t y t o do work. I t s u g g e s t s t h a t c l a i m a n t would 
c l e a r l y have been a b l e t o resume h e r d u t i e s i f she had r e t u r n e d t o 
work, and the f a c t t h a t she d i d not do so b e c a u s e of a f e a r of 
f u r t h e r e xposure s h o u l d not be the r e s p o n s i b i l i t y of t h e i n s u r e r . 

A f t e r r e v i e w i n g the arguments, we agree w i t h c l a i m a n t t h a t h e r 
exposure t o s c a b i e s i n i t i a l l y f o r c e d h e r t o l e a v e work, and t h a t 
h e r r e m a i n i n g c o n t a g i o u s c o n d i t i o n e f f e c t i v e l y p r e c l u d e d h e r from 
r e t u r n i n g u n t i l she was no l o n g e r i n f e c t i o u s . P e r h a p s c l a i m a n t 
c o u l d have performed h e r j o b d u t i e s jjE she had been a b l e t o do so 
i n i s o l a t i o n . The n a t u r e of c l a i m a n t ' s n u r s i n g j o b , however, 
i n v o l v e s f r e q u e n t c o n t a c t w i t h o t h e r s . I t s i m p l y makes no s e n s e t o 
c o n c l u d e t h a t c l a i m a n t c o u l d perform n u r s i n g d u t i e s w i t h o u t making 
c o n t a c t w i t h the p a t i e n t s whom she i s employed t o s e r v e . We f i n d , 
t h e r e f o r e , t h a t c l a i m a n t was t e m p o r a r i l y t o t a l l y d i s a b l e d from 
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August 16, 1983 through the d a t e she was l a s t c o n t a g i o u s . We f i n d 
t h a t d a t e t o be December 28, 1983, the d a t e Dr. K i t t e r m a n l a s t 
c o n f i r m e d t h a t c l a i m a n t was s t i l l s u f f e r i n g from s c a b i e s . T h e r e 
i s e v i d e n c e t h a t c l a i m a n t may have remained c o n t a g i o u s a f t e r t h a t 
d a t e , b u t i t i s not p e r s u a s i v e . 

The r e m a i n i n g i s s u e s i n v o l v e p e n a l t i e s and f e e s . C l a i m a n t 
a l l e g e s t h a t i t was u n r e a s o n a b l e f o r S A I F t o i g n o r e Dr. R a j d e v ' s 
August 2 6 t h note r a t h e r t h a n c o n d u c t i n g an i n v e s t i g a t i o n t o 
d e t e r m i n e i t s meaning. We a g r e e . S A I F had a d u t y t o p r o c e s s t h e 
c l a i m u s i n g a l l of the i n f o r m a t i o n i n i t s p o s s e s s i o n . T h a t 
i n f o r m a t i o n i n c l u d e d Dr. R a j d e v ' s August 2 6 t h n o t e . A l t h o u g h t h e 
note i s somewhat c r y p t i c , we f i n d t h a t i t was s u f f i c i e n t l y c l e a r 
t o have t r i g g e r e d S A I F ' s duty t o i n v e s t i g a t e whether i t was 
r e s p o n s i b l e f o r a d d i t i o n a l temporary d i s a b i l i t y . 

L i k e w i s e , we t h i n k i t was u n r e a s o n a b l e f o r S A I F t o 
u n i l a t e r a l l y t e r m i n a t e c l a i m a n t ' s temporary d i s a b i l i t y when i t d i d 
By way of s t i p u l a t i o n , S A I F a g r e e d t o pay temporary d i s a b i l i t y 
u n t i l t h e time c l a i m a n t ' s c l a i m c o u l d be p r o p e r l y c l o s e d p u r s u a n t 
t o ORS 656.268. S A I F a p p a r e n t l y r e l i e d on Dr. R a j d e v ' s August 20, 
1983 note t o c o n c l u d e t h a t c l a i m a n t was r e l e a s e d t o r e t u r n t o work 
Ag a i n , however, S A I F i g n o r e d Dr. R a j d e v ' s note i s s u e d s i x days 
l a t e r t h a t a r g u a b l y r e s c i n d e d the e a r l i e r r e l e a s e . Once i t 
r e c e i v e d t h e August 2 6 t h note, S A I F had a d u t y t o i n v e s t i g a t e 
f u r t h e r . I t s f a i l u r e t o do so was u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 21, 1985 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t a f f i r m e d 
the D e t e r m i n a t i o n Order g r a n t i n g temporary d i s a b i l i t y f o r 
August 19 and 20, 1983, and which d e n i e d c l a i m a n t ' s r e q u e s t f o r 
p e n a l t i e s and a t t o r n e y f e e s f o r S A I F ' s a l l e g e d improper c l a i m s 
h a n d l i n g a r e r e v e r s e d . C l a i m a n t i s awarded temporary t o t a l 
d i s a b i l i t y c o m p ensation f o r the p e r i o d from August 16, 1983 
through December 28, 1983. S A I F i s a s s e s s e d a p e n a l t y i n t h e 
amount of 25% o f the compensation due c l a i m a n t . C l a i m a n t ' s 
a t t o r n e y i s a l l o w e d 25% of c l a i m a n t ' s i n c r e a s e d temporary t o t a l 
d i s a b i l i t y compensation, not t o exceed $750. I n a d d i t i o n , f o r 
p r e v a i l i n g on the p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
f e e of $250, t o be p a i d by the S A I F C o r p o r a t i o n . The remainder o f 
the R e f e r e e ' s o r d e r i s a f f i r m e d . 

CHRISTOPHER M. RIDDLE, C l a i m a n t WCB 84-02879 & 84-03207 
E L L I S L. PETTYJOHN, E m p l o y e r S e p t e m b e r 17, 1985 
J o s e p h T. McNaught, C l a i m a n t ' s A t t o r n e y O r d e r on Revi e w 
W i n t e r & D a u g h e r t y , A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y s 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 
Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L e a h y ' s o r d e r t h a t : ( 1 ) 
found c l a i m a n t not t o have been a s u b j e c t worker a t t h e time of 
h i s a c c i d e n t a l i n j u r y ; and ( 2 ) found t h a t c l a i m a n t ' s a l l e g e d 
employer was not i n f a c t a noncomplying s u b j e c t employer. The 
i s s u e s on r e v i e w a r e the c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m and 
the s t a t u s o f the a l l e g e d employer. 

C l a i m a n t was i n j u r e d on J a n u a r y 8, 1981 when a wheat t r u c k he 
was d r i v i n g l e f t t h e road, j o s t l i n g him around i n the cab and 
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c a u s i n g i n j u r i e s t o h i s neck. T h e r e i s no q u e s t i o n t h a t t h e 
a c c i d e n t o c c u r r e d or t h a t c l a i m a n t was i n j u r e d t h e r e b y . The 
q u e s t i o n i s whether c l a i m a n t was a s u b j e c t worker o f an a l l e g e d 
s u b j e c t employer a t the time of the a c c i d e n t . 

The a l l e g e d employer i s E l l i s P e t t y j o h n . P e t t y j o h n , a l o n g 
w i t h h i s b r o t h e r and son, l e a s e two a c r e a g e s near Heppner where 
t h e y grow wheat. E l l i s P e t t y j o h n a l s o o c c a s i o n a l l y a c t s a s 
foreman on a r a n c h owned by B i l l B a f u s . I n the p a s t , c l a i m a n t h a s 
worked f o r both P e t t y j o h n and B a f u s a s a r a n c h hand. I t a p p e a r s 
t h a t when c l a i m a n t worked f o r B a f u s , he would sometimes ask 
P e t t y j o h n , i n h i s c a p a c i t y as B a f u s ' s foreman, f o r an advance on 
what B a f u s owed him. P e t t y j o h n would then advance c l a i m a n t h i s 
pay from h i s own p o c k e t and l a t e r t a k e reimbursement from B a f u s . 
T h i s arrangement a p p a r e n t l y went on f o r s e v e r a l summers p r i o r t o 
1981. 

C l a i m a n t a l s o worked d i r e c t l y f o r the P e t t y j o h n s a few t i m e s 
between 1977 and 1981. He t e s t i f i e d t h a t w h i l e he worked f o r 
P e t t y j o h n he was p a i d e i t h e r a t a r a t e of $3.50 t o $4.00 p e r hour 
or $50 p e r day. 

Sometime b e f o r e the a c c i d e n t a t i s s u e , c l a i m a n t was i n j u r e d 
by a b u l l . The r e s u l t i n g i n j u r i e s k e p t him from do i n g h i s r e g u l a r 
r a n c h work, b u t he c o n t i n u e d to a t t e m p t l i g h t e r work. I n J a n u a r y 
of 1981 he h e a r d t h a t the P e t t y j o h n s would be t r a n s p o r t i n g 14,000 
b u s h e l s of wheat from t h e Heppner a r e a t o a s t o r a g e s i t e near the 
community of l o n e . C l a i m a n t approached E l l i s P e t t y j o h n about the 
p o s s i b i l i t y of h e l p i n g out w i t h the t r a n s p o r t . P e t t y j o h n 
t e s t i f i e d t h a t he t o l d c l a i m a n t he d i d not need h e l p b e c a u s e t h e r e 
were t h r e e P e t t y j o h n s t o o p e r a t e the t h r e e t r a n s p o r t t r u c k s 
a v a i l a b l e . A f o u r t h man was not needed. C l a i m a n t p e r s i s t e d , 
however, and P e t t y j o h n e v e n t u a l l y a l l o w e d c l a i m a n t t o d r i v e . 

I t i s u n c o n t r o v e r t e d t h a t P e t t y j o h n and c l a i m a n t never 
d i s c u s s e d whether nor how much c l a i m a n t would be p a i d f o r 
t r a n s p o r t i n g the wheat. C l a i m a n t t e s t i f i e d , however, t h a t he 
e x p e c t e d t o be p a i d f o r the work as he had been i n the p a s t . I t 
i s a l s o u n c o n t r o v e r t e d t h a t once c l a i m a n t d i d i n f a c t d r i v e , 
P e t t y j o h n g e n e r a l l y d i r e c t e d h i s a c t i v i t i e s , t e l l i n g where t o p i c k 
up and d e l i v e r the wheat. 

On c l a i m a n t ' s second day, the wheat t r u c k d e v e l o p e d b r a k e 
t r o u b l e . P e t t y j o h n a s k e d c l a i m a n t t o t a k e the t r u c k t o Heppner 
and l e a v e i t a t a s e r v i c e s t a t i o n f o r r e p a i r s . C l a i m a n t took t h e 
t r u c k t o Heppner, b u t i n s t e a d of l e a v i n g i t a t the s e r v i c e s t a t i o n 
and r e t u r n i n g to the r a n c h , c l a i m a n t w a i t e d f o r the t r u c k t o be 
r e p a i r e d . I t was on the way back to the r a n c h a f t e r t h e r e p a i r s 
were made t h a t c l a i m a n t ' s a c c i d e n t o c c u r r e d . 

C l a i m a n t was h o s p i t a l i z e d w i t h neck p a i n . W h i l e i n t h e 
h o s p i t a l he was v i s i t e d by P e t t y j o h n , who l a t e r gave c l a i m a n t ' s 
f a t h e r $40 t o g i v e t o c l a i m a n t . P e t t y j o h n c o n s i d e r e d t h i s a g i f t 
r a t h e r t h a n wages f o r employment. He had made s i m i l a r g i f t s t o 
c l a i m a n t i n the p a s t , and had a l l o w e d him to e a t and s t a y w i t h t h e 
P e t t y j o h n f a m i l y from time t o time when c l a i m a n t was not working 
and out of money. 

The R e f e r e e found the c l a i m t o be not compensable, and 
P e t t y j o h n not t o be a s u b j e c t employer a s t h a t term i s used i n ORS 
656.023. The R e f e r e e a l s o h e l d c l a i m a n t ' s employment t o be 
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" c a s u a l , " ORS 6 5 6 . 0 2 7 ( 3 ) , and t h a t c l a i m a n t was on a " d e v i a t i o n " 
from h i s work a t t h e time of h i s i n j u r i e s by v i r t u e of h i s not 
f o l l o w i n g h i s employer's s p e c i f i c i n s t r u c t i o n s . 

The R e f e r e e d i d not a d d r e s s what we deem t o be t h e 
fundamental q u e s t i o n i n t h i s c a s e , i . e . , whether t h e r e was a 
c o n t r a c t f o r h i r e between c l a i m a n t and P e t t y j o h n a t t h e time o f 
c l a i m a n t ' s a c c i d e n t . I n o r d e r f o r an a c c i d e n t a l i n j u r y t o be 
compensable, i t must a r i s e out of and i n the c o u r s e of 
employment. ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . "Employment" i s a r e l a t i o n s h i p 
between an employer and an employe e v i d e n c e d by a c o n t r a c t f o r 
h i r e , be i t e x p r e s s or i m p l i e d . H i x v. S A I F , 34 Or App 819 ( 1 9 7 8 ) . 

We f i n d H i x , a s w e l l a s John R. Dayton, 37 Van N a t t a 210 
( 1 9 8 5 ) , i n s t r u c t i v e i n r e s o l v i n g the fundamental c o n t r a c t u a l i s s u e 
i n t h i s c a s e . I n Hix, t h e c l a i m a n t was a 1 6 - y e a r - o l d who s u f f e r e d 
an arm i n j u r y w h i l e working on a l i m e p l a n t conveyor b e l t . The 
c l a i m a n t ' s f a t h e r had been a s s i s t i n g t h e owner o f t h e p l a n t , and 
the c l a i m a n t accompanied him t o the p l a n t a s a way of s p e n d i n g 
e x t r a t i m e . W h i l e the l i m e was b e i n g p r o c e s s e d , t h e c l a i m a n t 
performed work t h a t c l e a r l y b e n e f i t t e d t h e employer. The amount 
of time the c l a i m a n t a c t u a l l y s p e n t working, however, was s m a l l . 

At one p o i n t , t h e employer gave t h e c l a i m a n t ' s f a t h e r a check 
f o r t h e work and i n s t r u c t e d t h e f a t h e r t o g i v e $40 from the check 
t o the c l a i m a n t f o r the work he had performed. The employer l a t e r 
gave c l a i m a n t an a d d i t i o n a l $100 " t o buy s c h o o l c l o t h e s . " 

The employer t e s t i f i e d t h a t he d i d , i n f a c t , ask the c l a i m a n t 
t o do c e r t a i n c h o r e s around the p l a n t , b u t t h a t he d i d not f e e l 
t h a t he had the r i g h t t o c o n t r o l the c l a i m a n t ' s a c t i v i t i e s . The 
e v i d e n c e was t h a t t h e c l a i m a n t g e n e r a l l y showed up a t the p l a n t 
unannounced and performed work a t h i s l e i s u r e . 

The c o u r t found the c l a i m a n t ' s p erformance of s e r v i c e s t o be 
" g r a t u i t o u s . " H i x , 34 Or App a t 824. I t found t h a t a l t h o u g h t h e 
employer d i d ask t h e c l a i m a n t t o p e rform c h o r e s , he c o u l d not r e l y 
i n advance on the c l a i m a n t ' s p r e s e n c e , nor c o u l d he e x p e c t t o 
e x e r c i s e c o n t r o l o ver t h e c l a i m a n t ' s a c t i v i t i e s . The c o u r t 
f u r t h e r found t h a t t h e amounts of money p a i d t o . t h e c l a i m a n t were 
more i n the form of the employer's moral r e c o g n i t i o n t o remunerate 
the c l a i m a n t f o r the work t h a t he had done tha n wages a r i s i n g from 
a c o n t r a c t u a l r e l a t i o n s h i p . I d . 

I n J o h n R. Dayton, s u p r a , t h e c l a i m a n t was a nephew of t h e 
a l l e g e d employer when he was h u r t on the employer's farm. The 
c l a i m a n t r e g u l a r l y a s s i s t e d h i s c o u s i n , a son of t h e employer, i n 
do i n g h i s c h o r e s around t h e farm. When the c o u s i n would r e c e i v e 
h i s a l l o w a n c e he would g i v e h a l f of i t t o t h e c l a i m a n t f o r t h e 
work he had done. The employer knew t h a t t h e boys were s h a r i n g 
the a l l o w a n c e . The c l a i m a n t a l s o a s s i s t e d h i s c o u s i n i n a 
h a y - h a u l i n g j o b , f o r w h i c h the c o u s i n was g i v e n a check f o r $70. 
E v e r y o n e , i n c l u d i n g t h e employer, knew t h a t t h e c l a i m a n t was t o 
r e c e i v e h a l f of t h i s payment. The c l a i m a n t r e c e i v e d one 
a d d i t i o n a l payment of $20, which the employer c h a r a c t e r i z e d a s a 
C h r i s t m a s g i f t and t h e c l a i m a n t c h a r a c t e r i z e d a s wages. 

The Board h e l d t h a t t h e r e was no c o n t r a c t f o r h i r e . I t found 
t h a t t h e e m p l o y e r ' s knowledge t h a t t h e c l a i m a n t was r e c e i v i n g a 
p o r t i o n of h i s c o u s i n ' s a l l o w a n c e d i d not amount t o an i m p l i e d 
c o n t r a c t between the employer and the c l a i m a n t . The Board a l s o 
found the element of c o n t r o l t o be l a c k i n g , f o r a l t h o u g h t h e 
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employer d i d t e l l t h e c l a i m a n t what t o do from time t o time, t h e 
d i r e c t i o n was not o f f e r e d p u r s u a n t t o an e x p e c t a t i o n t h a t t h e 
c l a i m a n t would have t o p e r f o r m or be f i r e d . Dayton, 37 Van N a t t a 
a t 213. 

A l t h o u g h the p r e s e n t c a s e i s not on a l l f o u r s w i t h e i t h e r H i x 
or Dayton, we f i n d t h a t t h e c o n c l u s i o n s r e a c h e d i n t h o s e c a s e s a r e 
a p p l i c a b l e h e r e i n . We r e a d Hix and Dayton t o r e q u i r e t h a t t h e r e 
be, a t a minimum, a meeting of the minds between t h e employer and 
t h e employe w i t h r e g a r d t o what work i s t o be done, f o r how l o n g 
and f o r what wage. I n H i x and Dayton, the r e l a t i o n s h i p s between 
the employer and employe were so i l l - d e f i n e d t h a t i t c o u l d not be 
s a i d t h a t t h e r e was a meeting of the minds w i t h r e g a r d t o t h e 
e l e m e n t s r e q u i s i t e t o a c o n t r a c t f o r h i r e . We f i n d t h e same t o be 
t r u e i n t h e p r e s e n t c a s e . 

The r e l a t i o n s h i p between c l a i m a n t and the a l l e g e d employer 
b o r d e r e d on the f a m i l i a l . C l a i m a n t s p e n t a g r e a t d e a l o f time 
w i t h t h e employer and h i s f a m i l y i n h i s t i m e s of need. He had 
been t h e r e c i p i e n t of g i f t s from the employer and a p p e a r s t o have 
been t r e a t e d a l m o s t l i k e a son. I t i s u n c o n t r o v e r t e d t h a t the 
employer d i d not need the s e r v i c e s of c l a i m a n t on the day he was 
i n j u r e d ; r a t h e r , the employer a c q u i e s c e d t o c l a i m a n t ' s r e p e a t e d 
r e q u e s t s t o h e l p o u t . T h e r e was no d i s c u s s i o n o f wages and the 
e m p l o y e r ' s c o n t r o l over c l a i m a n t ' s a c t i v i t i e s was l i m i t e d . 

We f i n d t h a t t h e r e c o u l d have been no r e a s o n a b l e e x p e c t a t i o n 
on t h e p a r t of e i t h e r c l a i m a n t or the a l l e g e d employer t h a t a 
c o n t r a c t f o r h i r e , e x p r e s s or i m p l i e d , e x i s t e d a t t h e time o f 
c l a i m a n t ' s i n j u r i e s . R a t h e r , we f i n d c l a i m a n t ' s "employment" was 
g r a t u i t o u s , and t h e payment made i n d i r e c t l y t o him by the employer 
was made out of a s e n s e of moral o b l i g a t i o n r a t h e r t h a n p u r s u a n t 
t o an employment c o n t r a c t . B e c a u s e t h e r e was no c o n t r a c t f o r 
h i r e , c l a i m a n t was not a s u b j e c t worker. Oremus v. Ore. 
P u b l i s h i n g C o . / L e i b r a n d , 11 Or App 444 (1972)'. 

E v e n i f we were t o f i n d s u f f i c i e n t e v i d e n c e of an 
employer/employe r e l a t i o n s h i p , we would be u n a b l e t o c o n c l u d e t h a t 
c l a i m a n t h a s e s t a b l i s h e d h i s s t a t u s a s a s u b j e c t worker. ORS 
656.027 p r o v i d e s t h a t a l l w o r k e r s a r e s u b j e c t w o r k e r s , e x c e p t 
t h o s e s p e c i f i c a l l y exempted by the s t a t u t e . ORS 6 5 6 . 0 2 7 ( 3 ) 
exempts " c a s u a l " w orkers from the s u b j e c t worker c a t e g o r y . .A 
" c a s u a l " worker i s one whose employment i s e i t h e r not i n the 
c o u r s e of the employer's t r a d e , b u s i n e s s or p r o f e s s i o n , or i_s i n 
t he c o u r s e of t h a t t r a d e , b u s i n e s s or p r o f e s s i o n , b u t the employer 
i s n o n s u b j e c t . F o r p u r p o s e s of the s t a t u t e , " c a s u a l " r e f e r s t o 
employments i n which the work i n any 30-day p e r i o d , w i t h o u t r e g a r d 
t o the number of w o r k e r s employed, i n v o l v e s a t o t a l l a b o r c o s t o f 
l e s s t h a n $200. 

The i s s u e of " c a s u a l " employment was t h o r o u g h l y d i s c u s s e d i n 
K o n e l l v. K o n e l l , 48 Or App 551 ( 1 9 8 0 ) , r e v den, 290 Or 449 
( 1 9 8 1 ) . I n t h a t c a s e , t h e c l a i m a n t was t h e nephew o f the a l l e g e d 
employer. He had worked f o r h i s u n c l e d u r i n g t h e summer months 
f o r two y e a r s p r i o r t o h i s i n j u r y i n l a t e 1977. When the c l a i m a n t 
worked, i t was m e r e l y f o r a few days a t a t i m e . 

I n December 1977 the c l a i m a n t approached h i s u n c l e f o r a j o b 
and t h e u n c l e i n d i c a t e d t h a t the c l a i m a n t c o u l d h e l p out " f o r a 
few d a y s . " A l t h o u g h the t e s t i m o n y was i n c o n f l i c t r e g a r d i n g what 
c l a i m a n t was t o be p a i d , t h e c o u r t found t h a t c l a i m a n t ' s wage r a t e 
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was t o be $3.00 p e r h o u r . N e i t h e r was t h e r e agreement on t h e 
l e n g t h of t h e employment, a l t h o u g h t h e most r e l i a b l e e v i d e n c e was 
t h a t t h e work would be f o r a "few d a y s " p e r week ov e r a two-week 
p e r i o d . 

The c o u r t found t h a t a d e t e r m i n a t i o n of the p e r i o d o f 
employment was c e n t r a l t o i t s d e c i s i o n , f o r the l e n g t h o f t h e j o b 
had b e a r i n g on the q u e s t i o n of how much the c l a i m a n t would have 
worked and, t h u s , e a r n e d b u t f o r h i s i n j u r y . I d • 48 Or App a t 
556. The c o u r t p l a c e d on the c l a i m a n t the burden o f p r o v i n g t h a t 
t h e a l l e g e d e m p l o y e r ' s l a b o r c o s t s would exceed the s t a t u t o r y 
amount of $200 i n any t h i r t y day p e r i o d . I d . , a t 557. The c o u r t 
f u r t h e r found t h a t t h e c l a i m a n t had f a i l e d t o s u s t a i n t h a t b u r d e n 
i n t h a t even i f t h e c l a i m a n t had c o n t i n u e d t o work u n i n j u r e d , h i s 
wages d u r i n g t h e work p e r i o d would not have exceeded $200. The 
c l a i m a n t ' s employment was deemed " c a s u a l . " I d . 

The c o u r t noted t h a t even though the c l a i m a n t ' s employment 
was c a s u a l , he c o u l d s t i l l p r e v a i l u n l e s s i t was e s t a b l i s h e d t h a t 
the a l l e g e d employer was n o n s u b j e c t . Buckner v. Kennedy's R i d i n g 
Academy, 18 Or App 516, r e v den ( 1 9 7 4 ) . B e c a u s e t h e c o u r t had 
found t h a t t h e c l a i m a n t was not a s u b j e c t worker, i t a s s i g n e d him 
t h e burden of e s t a b l i s h i n g t h a t the employer employed a n o t h e r 
" s u b j e c t worker," a s t h e p h r a s e i s d e f i n e d by s t a t u t e . ORS 
6 5 6 . 0 0 5 ( 2 8 ) ; K o n e l l , s u p r a , 48 Or App a t 557-58. B e c a u s e i t c o u l d 
not be shown t h a t t h e employer employed o t h e r s u b j e c t w o r k e r s , t h e 
c l a i m a n t was h e l d t o have no c l a i m a g a i n s t the a l l e g e d employer. 

K o n e l l i s v e r y s i m i l a r t o the p r e s e n t c a s e . The most 
r e l i a b l e e v i d e n c e h e r e r e v e a l s t h a t c l a i m a n t would have been p a i d 
$3.00 p e r hour ( i f a t a l l ) f o r a p e r i o d o f up t o s i x d a y s w h i l e 
P e t t y j o h n ' s wheat was b e i n g t r a n s p o r t e d . The e v i d e n c e a l s o 
r e v e a l s t h a t c l a i m a n t would l i k e l y have worked a p p r o x i m a t e l y s i x 
h o u r s on e a c h of t h o s e s i x d a y s . Thus, c l a i m a n t ' s t o t a l number o f 
h o u r s f o r the s i x day work p e r i o d would have been 36. A t $3.00 
pe r hour, h i s t o t a l wage would have been $108.00, a f i g u r e f a r 
below the s t a t u t o r y minimum of $200.00. C l a i m a n t ' s employment was 
c a s u a l . 

As i n K o n e l l , however, c l a i m a n t can s t i l l p r e v a i l i f he c a n 
e s t a b l i s h t h a t P e t t y j o h n was a s u b j e c t employer by v i r t u e o f h i s 
employing o t h e r s u b j e c t w o r k e r s . On r e v i e w , c l a i m a n t a s s e r t s t h a t 
P e t t y j o h n ' s b r o t h e r and son were "employees" b e c a u s e E l l i s 
P e t t y j o h n made most of the d e c i s i o n s r e g a r d i n g t h e h a r v e s t i n g and 
s a l e of t h e f a m i l y wheat. A f t e r r e v i e w i n g the r e c o r d , however, we 
f i n d t h a t t h e r e l a t i o n s h i p between the t h r e e P e t t y j o h n s was more a 
p a r t n e r s h i p t h a n a r e l a t i o n s h i p between an employer and h i s 
w o r k e r s . Although E l l i s P e t t y j o h n d i d t a k e the l e a d i n many 
f a m i l y t r a n s a c t i o n s , he had no e x p e c t a t i o n t h a t he c o u l d c o n t r o l 
the a c t i v i t i e s of h i s b r o t h e r and son, and the money g e n e r a t e d 
from the s a l e of wheat was s p l i t e q u a l l y among t h e t h r e e f a m i l y 
members. 

T h e r e i s i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a f i n d i n g t h a t 
P e t t y j o h n employed any s u b j e c t worker a t the time c l a i m a n t was 
i n j u r e d . T h i s b e i n g so, he was not a s u b j e c t employer a s d e f i n e d 
i n t h e Workers' Compensation Law. ORS 656.023. C l a i m a n t ' s 
employment was c a s u a l . He h a s f a i l e d t o e s t a b l i s h a v a l i d c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 17, 1985 i s a f f i r m e d . 
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RONNIE L. S I E B E N , C l a i m a n t WCB 82-08395 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 17, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Thye's o r d e r t h a t 
a f f i r m e d the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s low back 
a g g r a v a t i o n c l a i m . The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

We a f f i r m t h e R e f e r e e ' s o r d e r w i t h the f o l l o w i n g comment. 
The R e f e r e e c h a r a c t e r i z e d t h i s c a s e a s one a r i s i n g under ORS 
656.245 b e c a u s e c l a i m a n t ' s o r i g i n a l c l a i m , which was a c c e p t e d a s 
n o n d i s a b l i n g , was never c l o s e d . Subsequent t o t he R e f e r e e ' s o r d e r 
we d e c i d e d Deborah L . Greene, 37 Van N a t t a 575 ( 1 9 8 5 ) ; and G a r l a n d 
Combs, 37 Van l l a t t a 756 ( 1 9 8 5 ) . I n Greene and Combs, we h e l d t h a t 
where a c l a i m a n t f a i l s t o e i t h e r r e q u e s t a h e a r i n g or c l a i m t h a t a 
n o n d i s a b l i n g i n j u r y h a s become d i s a b l i n g w i t h i n one y e a r from t h e 
d a t e of t he i n j u r y , a subsequent c l a i m f o r temporary t o t a l 
d i s a b i l i t y compensation and m e d i c a l s e r v i c e s f o r an a l l e g e d 
worsened c o n d i t i o n must be t r e a t e d a s a c l a i m f o r a g g r a v a t i o n . 
ORS 6 5 6 . 2 6 2 ( 1 2 ) , 6 5 6 . 2 7 3 ( 4 ) ( b ) . I n t he p r e s e n t c a s e , c l a i m a n t 
n e i t h e r r e q u e s t e d a h e a r i n g nor c l a i m e d t h a t h i s c l a i m had become 
d i s a b l i n g w i t h i n a y e a r of h i s i n j u r y . H i s l a t e r c l a i m s h o u l d 
have been t r e a t e d a s one f o r a g g r a v a t i o n . 

A f t e r r e v i e w i n g the r e c o r d , we f i n d t h a t c l a i m a n t h a s f a i l e d 
t o p r o v e a compensable worsening of h i s c o n d i t i o n s i n c e t h e l a s t 
arrangement of compensation. ORS 6 5 6 . 2 7 3 ( 1 ) . 

The Board a f f i r m s t h e o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 21, 1984 i s a f f i r m e d . 

RANDALL S. WILLIAMS, C l a i m a n t WCB 83-04958 & 83-07351 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 17, 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and McMurdo. 

Fa r m e r s I n s u r a n c e Group r e q u e s t s r e v i e w of R e f e r e e Podnar's 
o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r h i s low 
back c o n d i t i o n . The i s s u e i s r e s p o n s i b i l i t y f o r c l a i m a n t ' s low 
back c l a i m as between Fa r m e r s and EBI Companies. The 
c o m p e n s a b i l i t y of c l a i m a n t ' s low back c o n d i t i o n i s not c o n t e s t e d 
by e i t h e r i n s u r e r . 

C l a i m a n t f i r s t i n j u r e d h i s back i n 1978. The i n j u r y r e s o l v e d 
and c l a i m a n t was awarded no permanent d i s a b i l i t y . On March 5, 
1981 c l a i m a n t i n j u r e d h i s low back w h i l e l i f t i n g a f i v e - g a l l o n 
water c o o l e r w e i g h i n g a p p r o x i m a t e l y 50 pounds. At the time, he 
was employed by F a r m e r s ' i n s u r e d a s a c a r p e n t e r . He u l t i m a t e l y 
r e q u i r e d s u r g i c a l d e c o m p r e s s i o n of t he L5 nerve r o o t s and a f u s i o n 
of L 5 - S 1 . He was o f f work f o r about 15 months. A f t e r b e i n g 
r e l e a s e d t o work, c l a i m a n t worked f o r a time a s a scoop l o a d e r 
o p e r a t o r w i t h o u t i n c i d e n t , a l t h o u g h c l a i m a n t t e s t i f i e d t h a t he 
e x p e r i e n c e d low back p a i n more or l e s s c o n t i n u o u s l y . 
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On September 1, 1982 c l a i m a n t began working f o r E B I ' s i n s u r e d 
a s a c a r p e n t e r . On September 2, 1982 c l a i m a n t s l i p p e d and f e l l 
t h r o u g h j o i s t s about t w o - a n d - a - h a l f f e e t t o t h e ground, j a r r i n g 
h i s b a c k . C l a i m a n t t e s t i f i e d t h a t h i s back p a i n i m m e d i a t e l y 
i n c r e a s e d , b u t t h a t he was a b l e t o complete h i s s h i f t t h a t day. 
The n e x t day, September 3, 1982, c l a i m a n t a g a i n e x p e r i e n c e d 
i n c r e a s e d back p a i n w h i l e l i f t i n g a 50-pound box o f n a i l s . He d i d 
not c o m p l e t e h i s s h i f t and had not worked s i n c e t h a t d a t e , a s o f 
the h e a r i n g . 

The m e d i c a l e v i d e n c e i s f a r from c l e a r a s t o whether 
c l a i m a n t ' s p r e s e n t d i s a b i l i t y i s an a g g r a v a t i o n of t h e 1981 i n j u r y 
and s u b s e q u e n t s u r g e r y or i s the r e s u l t of new i n j u r y i n September 
1982. C l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, Dr. Boyd, h a s 
e x p r e s s e d what appear t o be b o t h v i e w s a t one time or a n o t h e r . 
The O r t h o p a e d i c C o n s u l t a n t s opined t h a t c l a i m a n t ' s back f u s i o n was 
not s o l i d p r i o r t o the September 1982 i n c i d e n t s , b u t t h a t c l a i m a n t 
p r o b a b l y s p r a i n e d the j o i n t above the f u s i o n i n September 1982, 
t h e r e b y i n c r e a s i n g h i s back p a i n . What i s c l e a r t o us i s t h a t t h e 
l i f t i n g i n c i d e n t i n 1981 and the l i f t i n g i n c i d e n t i n 1982 i n v o l v e d 
i d e n t i c a l , or so n e a r l y so a s t o make no s i g n i f i c a n t d i f f e r e n c e , 
i n s u l t s t o c l a i m a n t ' s low b a c k . 

I n B o i s e C a s c a d e Corp. v. S t a r b u c k , 296 Or 238, 244-45 
( 1 9 8 4 ) , t he Supreme C o u r t e x p l a i n e d t h e " l a s t i n j u r y r u l e " t h u s l y : 

" I n a p r o c e d u r a l c o n t e x t , i f a worker 
p r e s e n t s s u b s t a n t i a l e v i d e n c e of s u c c e s s i v e 
w o r k - r e l a t e d i n j u r i e s c a u s i n g d i s a b i l i t y , a 
p r i m a f a c i e c a s e f o r r e c o v e r y from the l a s t 
employer i s made o u t . E i t h e r or any 
employer a g a i n s t whom a c l a i m i s made s t i l l 
c a n p r e s e n t e v i d e n c e t o p r o v e t h a t the 
c a u s e of the w o r k e r ' s d i s a b i l i t y i s a n o t h e r 
employment or a c a u s e u n r e l a t e d t o t h e 
employment. I n s u c h a c a s e , the t r i e r o f 
f a c t d e c i d e s the c a s e on the b a s i s o f t h e 
e v i d e n c e p r e s e n t e d . I f the t r i e r o f f a c t 
i s c o n v i n c e d t h a t the d i s a b i l i t y was c a u s e d 
by s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s b u t i s 
u n c o n v i n c e d t h a t any one employment i s the 
more l i k e l y c a u s e of the d i s a b i l i t y , t h e 
f i n d i n g i s f o r the worker a g a i n s t the l a s t 
employer whose employment may have c a u s e d 
t h e d i s a b i l i t y . On the o t h e r hand, i f t h e 
t r i e r of f a c t i s c o n v i n c e d t h a t t h e 
d i s a b i l i t y was c a u s e d by an e a r l i e r i n j u r y , 
or was not w o r k - r e l a t e d , such a f i n d i n g may 
be made." 

P r i o r t o t h e Supreme C o u r t ' s d e c i s i o n i n S t a r b u c k , we s t a t e d 
i n Duane K e a r n s , 35 Van N a t t a 772, 777 (1983),' a'ff'd,' I n d u s t r i a l 
I n d e m n i t y v. K e a r n s , 70 Or App 583 ( 1 9 8 4 ) : 

"When t h e r e a r e m u l t i p l e a c c e p t e d i n j u r i e s 
i n v o l v i n g t h e same body p a r t , we w i l l 
assume t h a t the l a s t i n j u r y c o n t r i b u t e d 
i n d e p e n d e n t l y t o the c o n d i t i o n now 
r e q u i r i n g f u r t h e r m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n a d d i t i o n a l d i s a b i l i t y , and t h e 
e m p l o y e r / i n s u r e r on the r i s k a t t h e time o f 
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t h e most r e c e n t i n j u r y h a s the burden o f 
p r o v i n g t h a t some o t h e r a c c e p t e d i n j u r y 
l a s t c o n t r i b u t e d i n d e p e n d e n t l y t o the 
c o n d i t i o n which p r e s e n t l y g i v e s r i s e t o t h e 
c l a i m f o r compensation . . . ." 

I n a f f i r m i n g our o r d e r , the C o u r t of A p p e a l s , w i t h t h e 
b e n e f i t of the Supreme C o u r t ' s S t a r b u c k d e c i s i o n , s a i d : 

"Under the Board's r u l e , a r e b u t t a b l e 
p r e s u m p t i o n e x i s t s t h a t a c l a i m a n t ' s l a s t 
i n d u s t r i a l i n j u r y c o n t r i b u t e d i n d e p e n d e n t l y 
t o t h e worsened c o n d i t i o n and t h a t t h e 
i n s u r e r a t t h a t time i s r e s p o n s i b l e . We 
c o n c l u d e t h a t t h a t approach i s not 
i n c o n s i s t e n t w i t h the Supreme C o u r t ' s 
language [quoted i n p a r t s u p r a ] i n B o i s e 
C a s c a d e Corp. v. S t a r b u c k . . . ." 70 Or 
App a t 587. 

We b e l i e v e t h i s i s e x a c t l y t h e k i n d of c a s e c o n t e m p l a t e d by 
the c o u r t i n S t a r b u c k . As noted t h e r e , and e a r l i e r i n B r a c k e v. 
B a z a ' r , 293 Or 242, 245-46 ( 1 9 8 2 ) , p u b l i c p o l i c y s u p p o r t s 
a p p l i c a t i o n of the " l a s t i n j u r y r u l e " i n s u c c e s s i v e i n j u r y c a s e s 
by a s s u r i n g t h a t t h e worker i s compensated and by d i s p e n s i n g w i t h 
the need f o r c o s t l y , and f r e q u e n t l y b a r e l y p o s s i b l e , a l l o c a t i o n of 
p a r t i a l r e s p o n s i b i l i t y amongst m u l t i p l e i n s u r e r s . We f i n d t h e 
e v i d e n c e i n t h i s c a s e , b o t h m e d i c a l and l a y , t o be i n c o n c l u s i v e a s 
t o w h i c h of c l a i m a n t ' s two r e l e v a n t employments i s t h e c a u s e of 
h i s p r e s e n t c l a i m f o r c o mpensation. T h a t i s , we a r e "unconvinced 
t h a t any one employment i s the more l i k e l y c a u s e of [ c l a i m a n t ' s ] 
d i s a b i l i t y . . . ." B o i s e Cascade v. S t a r b u c k , s u p r a , 296 Or a t 
238. E B I Companies has not c a r r i e d i t s burden of showing t h a t 
a n o t h e r employment l a s t c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s 
c o n d i t i o n . A c c o r d i n g l y , we f i n d E B I Companies t o be r e s p o n s i b l e 
f o r c l a i m a n t ' s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 30, 1983 i s m o d i f i e d . E B I 
Companies i s h e r e b y d e c l a r e d t o be the r e s p o n s i b l e i n s u r e r i n t h i s 
m a t t e r , p u r s u a n t t o ORS 656.307. The F a r m e r s I n s u r a n c e Group's 
d e n i a l s d a t e d October 25, 1982 and J u l y 20, 1983 a r e r e i n s t a t e d 
and a f f i r m e d . E B I Companies s h a l l r e i m b u r s e the F a r m e r s I n s u r a n c e 
Group any monies p a i d on a c c o u n t of the R e f e r e e ' s o r d e r . The 
r e a s o n a b l e a t t o r n e y f e e awarded t o c l a i m a n t ' s a t t o r n e y a t t h e 
h e a r i n g l e v e l s h a l l be p a i d by E B I Companies, i n a d d i t i o n t o and 
not out of any compensation due c l a i m a n t . 

LAWTON W. WROE, C l a i m a n t WCB 84-13449 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 17, 1985 
D a n i e l J . DeNorch, D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and L e w i s . 

L i b e r t y n o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f 
R e f e r e e M i c h a e l Johnson's o r d e r which: (1) found the c l a i m 
c o n t i n u e d i n open s t a t u s ; ( 2 ) a f f i r m e d the D e t e r m i n a t i o n Order 
d a t e d December 3, 1984 which s e t a s i d e i t ' s N o t i c e of C l o s u r e a s 
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s t a t u t o r i l y i n c o r r e c t ; ( 3 ) awarded a 20% p e n a l t y f o r u n r e a s o n a b l e 
r e f u s a l t o pay c o m p e n s a t i o n o r d e r e d by the D e t e r m i n a t i o n Order; 
and ( 4 ) awarded $1500 f o r p r e v a i l i n g on a d e n i e d c l a i m and $300 
p e n a l t y a s s o c i a t e d a t t o r n e y f e e s . L i b e r t y Northwest r e q u e s t s 
r e l i e f i n t he form of f i n d i n g s t h a t : ( 1 ) compensation p a i d f o r 
t h e p e r i o d J u n e 12 through September 27, 1984 was g r a t u i t o u s and 
an overpayment; ( 2 ) t h e N o t i c e of C l o s u r e was c o r r e c t ; ( 3 ) t h e 
D e t e r m i n a t i o n Order was i n c o r r e c t ; ( 4 ) c l a i m a n t ' s demand f o r 
c o m p e n s a t i o n a f t e r t h e N o t i c e o f C l o s u r e was an a g g r a v a t i o n c l a i m ; 
(5) c l a i m a n t ' s c o n d i t i o n d i d not worsen a f t e r t h e N o t i c e of 
C l o s u r e ; ( 6 ) any c o mpensation p a i d t o c l a i m a n t p u r s u a n t t o e i t h e r 
R e f e r e e ' s o r d e r c o n s t i t u t e s an overpayment; ( 7 ) u n i l a t e r a l 
t e r m i n a t i o n of b e n e f i t s w i t h o u t c l o s u r e by N o t i c e of C l o s u r e or 
D e t e r m i n a t i o n Order was c o r r e c t ; (8) the d e n i a l i s s u e d a f t e r t h e 
D e t e r m i n a t i o n Order was r e a s o n a b l e ; and ( 9 ) " c l a i m a n t f a i l e d t o 
s u s t a i n h i s b u r d e n of p r o v i n g by a preponderance of the e v i d e n c e 
the c i r c u m s t a n c e s j u s t i f y i n g p r i o r t e r m i n a t i o n of time l o s s 
b e n e f i t s no l o n g e r e x i s t e d due i n m a t e r i a l p a r t t o the e f f e c t s of 
h i s compensable c o n d i t i o n and a f f i r m t h e i n s u r e r ' s d e n i a l o f 
December 27, 1984." L i b e r t y Northwest a r g u e s t h a t t h e R e f e r e e ' s 
f a i l u r e t o a c c e p t i t s c h a r a c t e r i z a t i o n o f the i s s u e s a t h e a r i n g 
l e d t o e r r o r i n f i n d i n g t h e c l a i m c o n t i n u e d i n open s t a t u s and 
a w a r d i n g p e n a l t i e s and a t t o r n e y f e e s . 

I n a d d i t i o n t o the r e v i e w r e q u e s t e d i n t h i s c a s e , L i b e r t y 
N o r thwest r e q u e s t e d r e v i e w of R e f e r e e Seymour's o r d e r w h i c h found 
the c l a i m compensable and r e q u e s t e d r e c o n s i d e r a t i o n o f t h e B o a r d ' s 
o r d e r d a t e d May 31, 1985 which a f f i r m e d R e f e r e e Seymour's o r d e r . 
I n a d d i t i o n t o t h e r e q u e s t s f o r r e v i e w and r e c o n s i d e r a t i o n , 
L i b e r t y N o r t h w e s t r e q u e s t s c o n s o l i d a t i o n of the two c l a i m s and 
e x p e d i t e d r e v i e w . L i b e r t y Northwest a l s o s u b m i t t e d the a f f i d a v i t 
of a s e n i o r c l a i m s examiner i n s u p p o r t of i t s motions f o r 
r e c o n s i d e r a t i o n , c o n s o l i d a t i o n and e x p e d i t e d r e v i e w . 

The i s s u e s of r e c o n s i d e r a t i o n and c o n s o l i d a t i o n a r e d i s c u s s e d 
and d e c i d e d i n t h e Board's o r d e r i s s u e d t h i s same d a t e i n t h e 
companion c a s e , WCB Case No. 84-00779. R e c o n s i d e r a t i o n of t h e 
B o a r d's o r i g i n a l o r d e r a f f i r m i n g the R e f e r e e was g r a n t e d and the 
Board adhered t o i t s o r i g i n a l o r d e r ; t h e r e f o r e , the c l a i m was 
compensable. T h i s r e c o r d c o n t a i n s the documentary e v i d e n c e w h i c h 
was s u b m i t t e d a t t h e f i r s t h e a r i n g i n a d d i t i o n t o t h e documents 
g e n e r a t e d s i n c e t h e f i r s t h e a r i n g r e l a t i n g t o p r o c e s s i n g o f t h e 
c l a i m a f t e r t h e i n i t i a l o r d e r s e t t i n g a s i d e L i b e r t y N o r t h w e s t ' s 
d e n i a l . C o n s o l i d a t i o n of t h e two c a s e s was d e n i e d . 

The a f f i d a v i t s u b m i t t e d by L i b e r t y Northwest was c o n s i d e r e d 
o n l y i n t h e c o n t e x t of the motion f o r e x p e d i t e d r e v i e w . T h e r e i s 
no p r o v i s i o n f o r e x p e d i t e d r e v i e w i n e i t h e r s t a t u t e or 
a d m i n i s t r a t i v e r u l e s b u t , i n any e v e n t , the r e q u e s t f o r e x p e d i t e d 
r e v i e w was moot b e c a u s e b o t h c a s e s had been d o c k e t e d and were 
b e f o r e the Board f o r r e v i e w a t the time o f the r e q u e s t . A l t h o u g h 
we u s u a l l y c o n s i d e r the s u b m i s s i o n of documents t o be i n t h e 
n a t u r e of motions t o remand, i n t h i s c a s e t h e s u b m i t t e d a f f i d a v i t 
i s more i n t h e n a t u r e of a s h o r t s t a t e m e n t o f L i b e r t y N o r t h w e s t ' s 
t h e o r y of the c a s e and a p l e a f o r r e l i e f . To t he e x t e n t t h e 
a f f i d a v i t c o u l d be c o n s i d e r e d a motion t o remand, t h e motion i s 
d e n i e d . To t h e e x t e n t t h e a f f i d a v i t , c o u l d be c o n s i d e r e d a motion 
t o expand t h e r e c o r d , the motion i s d e n i e d . 

The i s s u e s on r e v i e w a s framed by L i b e r t y Northwest a r e : 
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"1. I n e i t h e r an open or c l o s e d c l a i m , i s 
a c a r r i e r e n t i t l e d t o i s s u e a d e n i a l o f 
time l o s s b e n e f i t s when i t d i s p u t e s the 
a u t h o r i z a t o n f o r t h o s e b e n e f i t s ? 

"2. Must a c a r r i e r pay time l o s s b e n e f i t s 
p u r s u a n t t o a time l o s s a u t h o r i z a t i o n where 
a l l m e d i c a l e v i d e n c e and l a y t e s t i m o n y 
e s t a b l i s h t h e compensable c o n d i t i o n was 
never d i s a b l i n g , i s m e d i c a l l y s t a t i o n a r y 
and h a s c o m p l e t e l y r e s o l v e d w i t h o u t 
r e s i d u a l s a t the time the a u t h o r i z a t i o n i s 
i s s u e d ? 
"3. Has c l a i m a n t e s t a b l i s h e d e n t i t l e m e n t 
t o time l o s s b e n e f i t s f o r any p e r i o d b e f o r e 
or a f t e r September 28, 1984?" 

C l a i m a n t responds t h a t t h e i s s u e s L i b e r t y Northwest r a i s e s 
were r e s e r v e d by the R e f e r e e and t h a t the i s s u e s a r e u n i l a t e r a l 
t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y compensation and the 
i n s u r e r ' s f a i l u r e t o comply w i t h the Department's December 3, 1984 
o r d e r s e t t i n g a s i d e t h e N o t i c e of C l o s u r e . 

The i s s u e s on r e v i e w a r e the l i m i t a t i o n of the i s s u e s 
c o n s i d e r e d by the R e f e r e e , c l a i m a n t ' s e n t i t l e m e n t t o temporary 
d i s a b i l i t y compensation, r e a s o n a b l e n e s s of L i b e r t y N o r t h w e s t ' s 
a c t i o n s i n d i s r e g a r d i n g the D e t e r m i n a t i o n Order, and 
r e a s o n a b l e n e s s of L i b e r t y N o r t h w e s t ' s December 1984 d e n i a l o f 
c o m p e n s a b i l i t y . 

I 

I n May 1983 c l a i m a n t i n j u r e d h i s low back w h i l e working f o r 
an employer i n s u r e d by the S A I F C o r p o r a t i o n . C l a i m a n t o b t a i n e d 
t r e a t m e n t and l o s t time from work. I n September 1983 c l a i m a n t 
o b t a i n e d employment a t a seed warehouse i n s u r e d by L i b e r t y 
N o r t h w e s t . I n October 1983 c l a i m a n t i n j u r e d h i s c e r v i c a l s p i n e i n 
t h e c o u r s e of h i s employment. Lawton W. Wroe, 37 Van N a t t a 1239 
(WCB C ase No. 84-00779, S e p t . 17, 1 9 8 5 ) . C l a i m a n t o b t a i n e d 
c h i r o p r a c t i c t r e a t m e n t from Dr. B u r d e l l , who r e p o r t e d on t h e F i r s t 
M e d i c a l R e p o r t t h a t c l a i m a n t had a c e r v i c a l s p r a i n and l u m b o s a c r a l 
s p r a i n and t h a t c l a i m a n t was r e l e a s e d to r e t u r n t o r e g u l a r work 
bu t would need c h i r o p r a c t i c t r e a t m e n t over the n e x t s i x t o t e n 
weeks. Then Dr. B u r d e l l opined on November 9, 1983 t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y , had r e t u r n e d t o h i s p r e - i n j u r y 
c o n d i t i o n , and would have no permanent impairment from h i s 
i n d u s t r i a l i n j u r y . On November 18, 1983 Dr. C l i b b o r n examined 
c l a i m a n t and assumed c h i r o p r a c t i c t r e a t m e n t of c l a i m a n t ' s upper 
and lower back c o m p l a i n t s and r e p o r t e d t h a t c l a i m a n t was not 
r e l e a s e d t o r e t u r n t o work due to h i s c e r v i c a l s p i n e c o n d i t i o n . 
Dr. C l i b b o r n wrote a l e t t e r on November 28, 1983 t o c l a i m a n t ' s 
c o u n s e l which does not s u p p o r t the e a r l i e r r e p o r t t h a t c l a i m a n t 
was u n a b l e t o r e t u r n to work due t o the c e r v i c a l s p i n e i n j u r y a s 
opposed t o the low back i n j u r y f o r which S A I F was r e s p o n s i b l e . On 
November 30, 1983 Dr. B u r d e l l r e p o r t e d t h a t he c o n s i d e r e d c l a i m a n t 
r e c o v e r e d from h i s c e r v i c a l s p i n e i n j u r y and t h a t c l a i m a n t had 
t r a n s f e r r e d h i s c a r e t o Dr. C l i b b o r n . On December 7, 1983 Dr. 
B u r d e l l r e p o r t e d t h a t c l a i m a n t had s u f f e r e d no time l o s s due t o 
h i s c e r v i c a l s p i n e i n j u r y . On December 30, 1983 L i b e r t y N orthwest 
i s s u e d i t s g e n e r a l d e n i a l . 
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On J a n u a r y 23, 1984 c l a i m a n t was examined f o r the f i r s t t i m e 
by O r t h o p a e d i c C o n s u l t a n t s . D r s . Logan, N o a l l and K l o o s a t t e n d e d 
t h e e x a m i n a t i o n . They found c l a i m a n t had no i n j u r y t o h i s 
c e r v i c a l s p i n e , " j u s t symptoms s e c o n d a r y t o overhead l i f t i n g . " 
They a l s o noted t h a t c l a i m a n t was not a c a n d i d a t e f o r a l a b o r i n g 
t y p e o c c u p a t i o n b e c a u s e of h i s o b e s i t y and l a c k o f m u s c l e t o n e . 

On March 14, 1984 Dr. C l i b b o r n wrote a l e t t e r t o c l a i m a n t ' s 
c o u n s e l i n w h i c h he r e p o r t e d t h a t c l a i m a n t ' s c e r v i c a l s p i n e 
problem d i d not keep him from working b u t t h a t t h e c o n d i t i o n was 
c o n t i n u i n g t o improve w i t h c h i r o p r a c t i c t r e a t m e n t ; t h e r e f o r e , 
c l a i m a n t ' s c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y . Dr. C l i b b o r n 
r e p o r t e d t h a t c l a i m a n t ' s low back c o n d i t i o n , w h i c h was S A I F ' s 
r e s p o n s i b i l i t y , was d i s a b l i n g and p r e v e n t e d c l a i m a n t from w o r k i n g . 

I n A p r i l 1984 c l a i m a n t was r e f e r r e d t o the C a l l a h a n C e n t e r . 
Dr. S k e l l e y o p i n e d t h a t c l a i m a n t was l i m i t e d t o p e r f o r m i n g work i n 
t h e medium range due t o h i s o b e s i t y and p h y s i c a l c o n d i t i o n i n g b u t 
t h a t c l a i m a n t had no l i m i t a t i o n s r e l a t e d t o h i s c e r v i c a l s p i n e 
i n j u r y . I n May 1984 a f t e r c l a i m a n t r e t u r n e d home from t h e 
C a l l a h a n C e n t e r , Dr. C l i b b o r n r e p o r t e d t h a t c l a i m a n t was s t i l l n ot 
m e d i c a l l y s t a t i o n a r y nor r e l e a s e d t o r e t u r n t o work. 

On J u n e 12, 1984 c l a i m a n t was a g a i n examined by O r t h o p a e d i c 
C o n s u l t a n t s . D r s . Logan, Boyden and R i c h a t t e n d e d t h e 
e x a m i n a t i o n . They r e p o r t e d t h a t c l a i m a n t ' s p h y s i c a l e x a m i n a t i o n 
f i n d i n g s were c o m p l e t e l y normal and t h e y thought c l a i m a n t s h o u l d 
d i s c o n t i n u e c h i r o p r a c t i c c a r e b e c a u s e i t was d e t r i m e n t a l . They 
noted t h a t c l a i m a n t had made no attempt t o e x e r c i s e or l o s e w e i g h t . 

I n June 1984 S A I F d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c e r v i c a l s p i n e c o n d i t i o n . I n J u l y 1984 a D e t e r m i n a t i o n Order 
i s s u e d on S A I F ' s low back c l a i m which awarded c l a i m a n t t emporary 
d i s a b i l i t y c o m p ensation o n l y . I n August 1984 L i b e r t y N orthwest 
r e q u e s t e d S A I F ' s m e d i c a l f i l e r e l a t i v e t o c l a i m a n t . C l a i m a n t 
r e q u e s t e d h e a r i n g s on the e x t e n t of h i s d i s a b i l i t y due t o h i s low 
back i n j u r y , c o v e r e d by S A I F , and on the d e n i a l of h i s c e r v i c a l 
s p i n e c o n d i t i o n , c o v e r e d by L i b e r t y Northwest. On September 21, 
1984 R e f e r e e Seymour's o r d e r was p u b l i s h e d . R e f e r e e Seymour found 
t h a t c l a i m a n t ' s c e r v i c a l s p i n e c o n d i t i o n was compensable. I n h i s 
companion o r d e r , the R e f e r e e found t h a t S A I F was not r e s p o n s i b l e 
f o r c l a i m a n t ' s c e r v i c a l s p i n e c o n d i t i o n and a f f i r m e d t h e 
D e t e r m i n a t i o n O r d e r . 

On September 25, 1984 someone a t L i b e r t y Northwest wrote a 
memorandum t o the f i l e t o pay c l a i m a n t temporary d i s a b i l i t y 
c o m p e n s a t i o n by October 5, 1984 i f i t was a u t h o r i z e d . On 
October 2, 1984 someone wrote a memo to c l a i m s r e p r e s e n t a t i v e 
L e w i s r e q u e s t i n g t h a t she v e r i f y d a t e s o f temporary t o t a l 
d i s a b i l i t y . On October 4 L e w i s c a l l e d Dr. C l i b b o r n ' s o f f i c e and 
l e a r n e d t h a t c l a i m a n t had been a u t h o r i z e d time l o s s s i n c e 
October 26, 1983 t h a t time l o s s was s t i l l a u t h o r i z e d , and t h a t 
c l a i m a n t was s t i l l u ndergoing c u r a t i v e t r e a t m e n t . L e w i s 
d e t e r m i n e d t h a t temporary t o t a l d i s a b i l i t y c o m p ensation s h o u l d be 
p a i d f o r 45 weeks from November 18, 1983 through September 27, 
1984. On October 5, 1984 L i b e r t y Northwest s e n t a Form 1502 t o 
the Workers' Compensation Department n o t i f y i n g the Department t h a t 
t h e c l a i m was now i n a c c e p t e d s t a t u s and t h a t i t was c l a s s i f i e d a s 
d i s a b l i n g . A l s o on October 5, 1984 L i b e r t y Northwest s e n t 
c l a i m a n t a d r a f t f o r $4,834.71 w i t h a l e t t e r s i g n e d by s e n i o r 
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c l a i m s examiner Sapp. On October 10, 1984 L i b e r t y Northwest s e n t 
a l e t t e r t o Dr. C l i b b o r n r e q u e s t i n g m e d i c a l and time l o s s 
i n f o r m a t i o n . On October 12, 1984 someone wrote a memo t o L e w i s 
a d v i s i n g t h a t t h e payment o f temporary d i s a b i l i t y c o m p ensation t o 
c l a i m a n t was i n e r r o r , t h a t i t was o v e r p a i d even i f any 
comp e n s a t i o n was due, t h a t r e t u r n of the money s h o u l d be p u r s u e d , 
t h a t t h e Form 1502 s h o u l d be amended t o show the c l a i m a s 
n o n - d i s a b l i n g , t h a t a N o t i c e of C l o s u r e s h o u l d be i s s u e d 
f o r t h w i t h , and t h a t c o o r d i n a t i o n s h o u l d be worked out w i t h t h e 
S A I F C o r p o r a t i o n r e g a r d i n g apportionment of t h e temporary 
d i s a b i l i t y c ompensation between them. On October 19, 1984 s e n i o r 
c l a i m s examiner Sapp s i g n e d and s e n t a N o t i c e of C l o s u r e which 
s t a t e d : "We f i n d t h a t m e d i c a l t r e a t m e n t f o r t h i s i n j u r y o r 
d i s e a s e h a s been completed and no permanent d i s a b i l i t y r e s u l t e d ; 
t h e r e f o r e , you a r e e n t i t l e d t o compensation f o r temporary 
d i s a b i l i t y d u r i n g t h e p e r i o d ( s ) : 11/18/83 t h r u 9/27/84." A l s o on 
October 19 s e n i o r c l a i m s examiner Sapp s i g n e d a Form 1502 w h i c h 
c l e a r l y s t a t e d t h a t i t was i s s u e d t o r e s c i n d the October 5 Form 
1502, b u t which c l e a r l y showed t h a t L i b e r t y Northwest c o n s i d e r e d 
the c l a i m was d i s a b l i n g and n o t i f i e d the Department t h a t i t was 
c o r r e c t i n g the wage or temporary t o t a l d i s a b i l i t y r a t e . On 
October 25 L e w i s wrote a l e t t e r t o c l a i m a n t ' s a t t o r n e y r e q u e s t i n g 
the d a t e s S A I F had p a i d temporary d i s a b i l i t y compensation and t h e 
r e t u r n of t h e $4,834.71. L e w i s a l s o n o t i f i e d c l a i m a n t ' s a t t o r n e y 
t h a t L i b e r t y Northwest was going t o i s s u e a c o r r e c t e d Form 1502 
showing the c l a i m was f o r a n o n - d i s a b l i n g c o n d i t i o n . 

On November 2, 1984 someone wrote a n o t h e r memo t o L e w i s 
a d v i s i n g h e r t o c o n t a c t S A I F and send a n o t h e r Form 1502 b e c a u s e 
the October 19 r e p o r t s t i l l showed the c l a i m a s d i s a b l i n g . A l s o 
on November 2, 1984 Dr. C l i b b o r n r e p o r t e d t h a t c l a i m a n t had been 
a u t h o r i z e d time l o s s s i n c e September 28, 1984 which was t h e day 
a f t e r L i b e r t y N o r t h w e s t ' s t e r m i n a t i o n of b e n e f i t s , and t h a t 
c l a i m a n t c o n t i n u e d to be n o n - s t a t i o n a r y and was not r e l e a s e d t o 
r e t u r n t o work. On November 19 c l a i m s examiner Howden s i g n e d a 
Form 1502 which changed the s t a t u s of t h e c l a i m t o n o n - d i s a b l i n g 
a l o n g w i t h a Form 1503 which n o t i f i e d t h e Department t h a t t h e 
temporary d i s a b i l i t y compensation p a i d was c o n s i d e r e d an 
overpayment and t h a t L i b e r t y Northwest was r e q u e s t i n g a 
D e t e r m i n a t i o n Order b a s e d on a s t a t u t o r y q u a l i f i c a t i o n f o r c l o s u r e 
as o f March 14, 1984. On November 21, 1984 the E v a l u a t i o n 
D i v i s i o n o f the Workers' Compensation Department r e q u e s t e d c o p i e s 
of a l l m e d i c a l and o t h e r r e c o r d s on which L i b e r t y Northwest b a s e d 
the N o t i c e of C l o s u r e . On November 28 c l a i m s examiner Howden 
s i g n e d a n o t h e r Form 1502 which changed the s t a t u s o f the c l a i m 
back t o d i s a b l i n g b u t c o n t i n u e d t o r e p o r t an overpayment of 
temporary d i s a b i l i t y c o mpensation. On December 3, 1984 L e w i s 
i n i t i a l e d a s t a t e m e n t i n d i c a t i n g t h a t t h e r e q u e s t from t h e 
Department had been c o m p l i e d w i t h . On December 3, 1984 the 
Department i s s u e d i t s D e t e r m i n a t i o n Order which r e s c i n d e d t h e 
N o t i c e o f C l o s u r e b e c a u s e t h e " c l a i m d i d not q u a l i f y s t a t u t o r i l y 
f o r c l o s u r e when the N o t i c e of C l o s u r e was i s s u e d . " On 
December 6, 1984 c l a i m a n t ' s a t t o r n e y r e q u e s t e d payment o f 
temporary d i s a b i l i t y compensation p u r s u a n t t o Dr. C l i b b o r n ' s 
a u t h o r i z a t i o n and payment of Dr. C l i b b o r n ' s b i l l s . On 
December 20, 1984 Dr. C l i b b o r n answered L i b e r t y N o r t h w e s t ' s 
October 10 l e t t e r . A l s o on December 20 the Board r e c e i v e d 
c l a i m a n t ' s December 19, 1984 h e a r i n g r e q u e s t which s p e c i f i e d t h e 
i s s u e s o f temporary t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s , 
and f a i l u r e t o r e i m b u r s e f o r t r a n s p o r t a t i o n e x p e n s e s . On 
December 27, 1984 L e w i s s e n t a d e n i a l l e t t e r which s t a t e d : 
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" R e v i e w i n g your f i l e we f i n d t h a t we 
r e c e i v e d t h i s i n f o r m a t i o n on December 14, 
1984 and f e e l we a r e p r e j u d i c e d by t h i s and 
we must r e s p e c t f u l l y deny your a p p l i c a t i o n 
f o r c o m p ensation b e n e f i t s a s w e l l a s 
c o m p e n s a b i l i t y . We s u g g e s t you l o o k 
t h r o u g h [ s i c ] your group i n s u r a n c e c a r r i e r 
f o r a s s i s t a n c e . " 

On December 27, 1984 s e n i o r c l a i m s examiner Sapp s i g n e d a Form 
1502 w h i c h r e p o r t e d t h a t i t was t h e f i r s t r e p o r t of a c l a i m f o r 
a g g r a v a t i o n , t h a t L i b e r t y Northwest was d e n y i n g , t h a t t h e c l a i m 
was d i s a b l i n g , t h a t t h e r e was no compensation due, and t h a t t h e 
f i r s t N o t i c e of C l o s u r e was d a t e d October 19, 1984. On 
December 31, 1984 t h e Board r e c e i v e d L i b e r t y N o r t h w e s t ' s r e s p o n s e 
t o c l a i m a n t ' s h e a r i n g r e q u e s t d e n y i n g t h a t c l a i m a n t was e n t i t l e d 
t o a d d i t i o n a l temporary d i s a b i l i t y compensaton or p e n a l t i e s and 
a t t o r n e y f e e s . On J a n u a r y 3, 1985 the Board r e c e i v e d c l a i m a n t ' s 
December 28, 1984 a p p l i c a t i o n t o s c h e d u l e a h e a r i n g w h i c h l i s t e d 
a s an i s s u e t h e d e n i a l of December 27, 1984 a l o n g w i t h a 
s u p p l e m e n t a l h e a r i n g r e q u e s t . A l s o on J a n u a r y 3, 1985 t h e Board 
r e c e i v e d L i b e r t y N o r t h w e s t ' s r e s p o n s e which d e n i e d t h a t c l a i m a n t 
s u s t a i n e d a w o r k - r e l a t e d a c c i d e n t a l i n j u r y or o c c u p a t i o n a l d i s e a s e 
and r e p e a t e d t h e d e n i a l of a d d i t i o n a l temporary d i s a b i l i t y 
c o m p e n s a t i o n and which c r o s s - r e q u e s t e d a h e a r i n g t o a f f i r m t h e 
d e n i a l . 

On J a n u a r y 22, 1985 c l a i m a n t a t t e n d e d h i s t h i r d e x a m i n a t i o n 
by O r t h o p a e d i c C o n s u l t a n t s . The e x a m i n e r s were D r s . Logan, C a s e 
and R i c h . They commented on c l a i m a n t ' s o b e s i t y . They found t h a t 
c l a i m a n t ' s back was normal and t h a t he had no c e r v i c a l d i s e a s e . 
They recommended t h a t c h i r o p r a c t i c t r e a t m e n t s t o p . I n c o n j u n c t i o n 
w i t h t h e O r t h o p a e d i c C o n s u l t a n t s ' e x a m i n a t i o n , c l a i m a n t was 
examined by Dr. C o l b a c h , p s y c h i a t r i s t . Dr. C o l b a c h d i a g n o s e d 
m a l i n g e r i n g or o v e r f o c u s on p a i n t o meet p s y c h o l o g i c a l needs, 
c h r o n i c p a i n and o b e s i t y , and a mixed p e r s o n a l i t y d i s o r d e r of t h e 
d ependency-inadequacy t y p e . He commented t h a t c l a i m a n t and h i s 
w i f e had become c l o s e r s i n c e t h e y began s h a r i n g p a i n c o m p l a i n t s 
r e l a t e d t o i n d u s t r i a l i n j u r i e s . Dr. C o l b a c h r e p o r t e d t h a t t h e 
c h i r o p r a c t i c c a r e was not c u r a t i v e b u t was a d d i c t i v e . 

On J a n u a r y 28, 1985 S A I F n o t i f i e d L i b e r t y Northwest o f t h e 
d a t e s i t had p a i d temporary d i s a b i l i t y c ompensation t o c l a i m a n t : 
May 25 t hrough June 22, 1983 and November 28, 1983 through 
J u l y 11, 1984. 

On F e b r u a r y 5, 1985 c o u n s e l f o r L i b e r t y Northwest wrote an 
e x p l a n a t i o n l e t t e r t o c l a i m a n t ' s a t t o r n e y and r e f e r r e d t o a l e t t e r 
from c l a i m a n t ' s a t t o r n e y t o P r e s i d i n g R e f e r e e Daughtry w h i c h was 
not i n c l u d e d i n the r e c o r d . L i b e r t y Northwest amended i t s 
December 27, 1984 d e n i a l by the l e t t e r of F e b r u a r y 5. L i b e r t y 
N orthwest a s s e r t e d t h a t i t was p r e j u d i c e d by i t s l a t e r e c e i p t o f 
Dr. C l i b b o r n ' s r e t r o a c t i v e time l o s s a u t h o r i z a t i o n , t h a t i t d i d 
not b e l i e v e t h a t c l a i m a n t had a compensable w o r s e n i n g o f h i s 
c e r v i c a l s p i n e c o n d i t i o n s i n c e November 9, 1983 and t h a t c l a i m a n t 
had n e v e r had a d i s a b l i n g c o n d i t i o n of h i s c e r v i c a l s p i n e . On 
F e b r u a r y 5, 1985 Dr. B u r d e l l , c l a i m a n t ' s o r i g i n a l a t t e n d i n g 
p h y s i c i a n , c o nducted an independent m e d i c a l e x a m i n a t i o n . 
Dr. B u r d e l l o p i n e d t h a t c l a i m a n t was no worse t h a n the l a s t time 
he was examined i n November 1983, t h a t c l a i m a n t had a s l i g h t n e r v e 
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r o o t c o m p r e s s i o n , t h a t c l a i m a n t had no d i s a b i l i t y a t t h a t time, 
and t h a t c l a i m a n t was not p r e c l u d e d from working by h i s c e r v i c a l 
s p i n e c o n d i t i o n . 

The h e a r i n g convened on F e b r u a r y 14, 1985. The R e f e r e e -
i s s u e d h i s o p i n i o n on March 19, 1985. On March 26 L i b e r t y 
N o r thwest r e q u e s t e d r e c o n s i d e r a t i o n and abatement of t h e R e f e r e e ' s 
o r d e r . A c o n f e r e n c e c a l l was h e l d among t h e R e f e r e e and t h e 
p a r t i e s on March 29 a t which time the R e f e r e e a d v i s e d t h e p a r t i e s 
t h a t he would not r e c o n s i d e r nor a b a t e h i s o r d e r and he i s s u e d a 
f o r m a l o r d e r the same d a t e . On A p r i l 1, 1985 L i b e r t y N o r t h w e s t 
r e q u e s t e d r e v i e w of WCB Case No. 84-13449. The Board i s s u e d i t s 
Order on Review i n WCB C a se No. 84-00779 on May 31, 1985 and on 
June 20, 1985 the Board r e c e i v e d L i b e r t y N o r t h w e s t ' s June 18 
r e q u e s t t o r e c o n s i d e r the Order on Review i n WCB Case No. 
84-00779, c o n s o l i d a t e WCB Case No. 84-00779 w i t h WCB C a se No. 
84-13449, and e x p e d i t e r e v i e w o f the c o n s o l i d a t e d c a s e . 

I I 

A t h e a r i n g , c l a i m a n t s t a t e d the i s s u e s were u n r e a s o n a b l e 
u n i l a t e r a l c e s s a t i o n of time l o s s b e n e f i t s , p e n a l t i e s and a t t o r n e y 
f e e s , and f a i l u r e t o r e i m b u r s e t r a n s p o r t a t i o n e x p e n s e s . L i b e r t y 
N orthwest a t t e m p t e d t o c o n v i n c e the R e f e r e e t h a t i t s i s s u e s of 
r e s t o r i n g the N o t i c e of C l o s u r e and s e t t i n g a s i d e the E v a l u a t i o n 
D i v i s i o n ' s o r d e r were the same as c l a i m a n t ' s time l o s s i s s u e . The 
i n s u r e r b a s e d i t s argument to the R e f e r e e on i t s c o n t e n t i o n t h a t 
the c l a i m was f o r a n o n - d i s a b l i n g i n j u r y t h a t had been c l o s e d 
w i t h o u t need of f o r m a l c l o s i n g . I t argued t h a t the f o r m a l c l o s i n g 
t h a t was i s s u e d was to s a t i s f y a t e c h n i c a l r e q u i r e m e n t of the 
Workers' Compensation Department t h a t had n o t h i n g t o do w i t h t h i s 
c l a i m . Then, b a s e d on t h e s e c o n t e n t i o n s , L i b e r t y Northwest 
r e q u e s t e d a u t h o r i z a t i o n t o recoup temporary d i s a b i l i t y 
c o m p e n s a t i o n a l r e a d y p a i d from any f u t u r e b e n e f i t s t h a t might be 
awarded t o c l a i m a n t . 

L i b e r t y Northwest a d m i t t e d t h a t the d r a f t f o r $4,834.71 was 
s e n t t o c l a i m a n t through i t s own f a u l t by not c o o r d i n a t i n g t h e 
f i l e s between i t s l e g a l and c l a i m s d e p a r t m e n t s . L i b e r t y Northwest 
a d m i t t e d t h a t i t f a i l e d t o send the r e q u e s t e d m e d i c a l i n f o r m a t i o n 
g e n e r a t e d s i n c e March 1984 t o the E v a l u a t i o n D i v i s i o n a l t h o u g h i t 
c h a r a c t e r i z e d the f a i l u r e a s the Department's. I t a l s o a d m i t t e d 
t h a t t h e Department would p r o b a b l y have r e s c i n d e d i t ' s N o t i c e of 
C l o s u r e even i f i t had been p r o v i d e d the f u l l m e d i c a l f i l e . 
L i b e r t y Northwest then c h a r a c t e r i z e d the d e n i a l a s f o r an 
a g g r a v a t i o n c l a i m s u b m i t t e d a f t e r p r o p e r c l o s i n g . At the time of 
t h e d e n i a l the c l o s i n g had been s e t a s i d e by the Department's 
o r d e r . The d e n i a l i t s e l f n o t i f i e d c l a i m a n t t h a t L i b e r t y Northwest 
c o n s i d e r e d t h a t the i n j u r y had never been d i s a b l i n g and t h e 
c l a r i f i c a t i o n d i d not r e t r a c t t h a t a s p e c t of the d e n i a l . C l a i m a n t 
i n s i s t e d t h a t he was not p r e p a r e d t o l i t i g a t e an a g g r a v a t i o n c l a i m 
b e c a u s e he had not p r e s e n t e d an a g g r a v a t i o n c l a i m t o L i b e r t y 
N o r thwest b e c a u s e the c l a i m was s t i l l open a c c o r d i n g t o the 
E v a l u a t i o n D i v i s i o n ' s o r d e r . 

The R e f e r e e d e c i d e d t h a t the i s s u e s t o l i t i g a t e were t o be 
t h o s e i s s u e s i d e n t i f i e d by c l a i m a n t . C l a i m a n t r e l i e d on Dr. 
C l i b b o r n ' s c o n t i n u i n g a u t h o r i z a t i o n of time l o s s and h i s 
c o n t i n u i n g o p i n i o n t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 
L i b e r t y Northwest contended t h a t c l a i m a n t was n ever a u t h o r i z e d 
time l o s s . The R e f e r e e upheld the Department's o r d e r t h a t s e t 
a s i d e L i b e r t y N o r t h w e s t ' s N o t i c e of C l o s u r e and reopened t h e c l a i m . 
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We f i n d t h a t t h e R e f e r e e s h o u l d have c o n s i d e r e d L i b e r t y 
N o r t h w e s t ' s argument t h a t t h e c l a i m s h o u l d have been c l o s e d sooner 
t h a n t h e N o t i c e of C l o s u r e b e c a u s e t h e i s s u e o f improper 
t e r m i n a t i o n of temporary d i s a b i l i t y c ompensation was i n e x t r i c a b l y 
a t t a c h e d t o t h e c l a i m f o r temporary d i s a b i l i t y c o m p e n s a t i o n . 
C l a i m a n t was e n t i t l e d t o t h a t temporary d i s a b i l i t y c o m p e n s a t i o n 
f o r w h i c h he had a l e g i t i m a t e c l a i m u n t i l t e r m i n a t i o n by t h e 
a p p r o p r i a t e method, s u b j e c t t o L i b e r t y N o r t h w e s t ' s r i g h t t o o f f s e t 
o v e r p a i d temporary d i s a b i l i t y c ompensation a g a i n s t any award f o r 
permanent p a r t i a l d i s a b i l i t y . J a c k s o n v. S A I F , 7 Or App 109 
( 1 9 7 1 ) . The i n s u r e r was l i m i t e d i n i t s r e c o v e r y o f o v e r p a i d 
temporary d i s a b i l i t y c o m p ensation by i t s d u t y t o p r o c e s s t h e c l a i m 
i n a t i m e l y f a s h i o n and t h e r e b y p r e v e n t an unduly l a r g e 
overpayment w h i c h might not be r e c o v e r a b l e . See G e o r g i a P a c i f i c 
v. A w m i l l e r , 64 Or App 56 ( 1 9 8 3 ) . 

On r e v i e w L i b e r t y Northwest r e l i e s on i t s c o n t e n t i o n t h a t 
c l a i m a n t was never a u t h o r i z e d time l o s s a s a r e s u l t o f h i s 
compensable c e r v i c a l s p i n e i n j u r y . We f i n d t h a t Dr. C l i b b o r n 
a u t h o r i z e d temporary d i s a b i l i t y c ompensation due t o c l a i m a n t ' s 
c e r v i c a l s p i n e c o n d i t i o n i n November 1983. O r t h o p a e d i c 
C o n s u l t a n t s a g r e e d t h a t c l a i m a n t c o u l d not be r e l e a s e d t o r e t u r n 
t o the same j o b he had been p e r f o r m i n g a t the time of i n j u r y , 
a l t h o u g h t h e y o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e 
time of t h e i r e x a m i n a t i o n i n J a n u a r y 1984. The e v i d e n c e p e r s u a d e s 
us t h a t c l a i m a n t ' s c o n d i t i o n was d i s a b l i n g f o r some p e r i o d o f time 
a f t e r November 18, 1983 u n t i l some time b e f o r e the e x a m i n a t i o n by 
O r t h o p a e d i c C o n s u l t a n t s and, t h e r e f o r e , we f i n d t h a t f o r m a l 
c l o s u r e of the c l a i m was n e c e s s a r y . T h a t f a c t does not t e r m i n a t e 
t h e e n t i t l e m e n t t o compensation f o r temporary d i s a b i l i t y a t t h a t 
t i m e . T e r m i n a t i o n of temporary d i s a b i l i t y compensation r e q u i r e s a 
r e l e a s e t o r e t u r n to r e g u l a r work, a r e t u r n t o work, or the 
d e t e r m i n a t i o n t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y w i t h 
a u t h o r i z a t i o n t o t e r m i n a t e temporary d i s a b i l i t y c o m p e n s a t i o n 
g r a n t e d by a D e t e r m i n a t i o n Order. J a c k s o n v. S A I F , s u p r a ; R i c h a r d 
L . H o f f e e , 37 Van N a t t a 248 ( 1 9 8 5 ) . We c o n s i d e r t h e i s s u e s and 
e v i d e n c e p r e s e n t e d b e f o r e the R e f e r e e a s c o n t e s t i n g the 
e n t i t l e m e n t t o temporary d i s a b i l i t y c ompensation i n t h i s l i g h t . 
We f i n d t h a t c l a i m a n t was e n t i t l e d t o temporary d i s a b i l i t y 
c o m p e n s a t i o n through December 19, 1984 by r e a s o n of L i b e r t y 
N o r t h w e s t ' s f a i l u r e t o o b t a i n t i m e l y c l o s u r e of the c l a i m . The 
d a t e o f December 19, 1984 was c h o s e n b e c a u s e i t was t h e d a t e on 
which c l a i m a n t r e q u e s t e d a h e a r i n g on the i s s u e of temporary 
d i s a b i l i t y c o m p e n s a t i o n . C f . G e o r g i a P a c i f i c v. A w m i l l e r , s u p r a 
( t e m p o r a r y d i s a b i l i t y c ompensation approved through d a t e of 
D e t e r m i n a t i o n O r d e r ) . P r i o r t o December 19, 1984 L i b e r t y 
N o r thwest s t i l l had t h e o p t i o n of o b t a i n i n g a r e c o n s i d e r a t i o n o f 
the Department's o r d e r by s u b m i t t i n g a d d i t i o n a l m e d i c a l e v i d e n c e , 
b u t a f t e r c l a i m a n t r e q u e s t e d a h e a r i n g j u r i s d i c t i o n l a y o n l y w i t h 
the H e a r i n g s D i v i s i o n . OAR 4 3 6 - 6 5 - 0 0 5 ( 6 ) . 

L i b e r t y Northwest c o u l d have c l o s e d the c l a i m f o r m a l l y or 
o b t a i n e d a D e t e r m i n a t i o n Order a s soon a s t h e c l a i m q u a l i f i e d f o r 
c l o s u r e pending r e s o l u t i o n of the c o m p e n s a b i l i t y i s s u e . S A I F v. 
Maddox, 295 Or 448 ( 1 9 8 3 ) . I t c h o s e not t o p u r s u e t h o s e 
o p p o r t u n i t i e s a t the e a r l i e s t s t a t u t o r i l y a p p r o p r i a t e t i m e s . 
L i b e r t y N o rthwest must now s a t i s f y t h e a d m i n i s t r a t i v e r e q u i r e m e n t s 
of the Workers' Compensation A c t t o p r o p e r l y p r o c e s s the c l a i m . 

We f i n d t h a t t h e c l a i m s h o u l d be s u b m i t t e d a t t h i s time f o r 
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c l o s u r e and a d e t e r m i n a t i o n by the E v a l u a t i o n D i v i s i o n of t h e 
Workers' Compensation Department. See OAR 438-06-040. The c l a i m 
w i l l be remanded t o L i b e r t y Northwest w i t h i n s t r u c t i o n s t h a t i t be 
s u b m i t t e d t o t h e Department p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 2 ) . 

L i b e r t y Northwest c r o s s - r e q u e s t e d a h e a r i n g on t h e i s s u e o f 
u p h o l d i n g i t s backup d e n i a l d a t e d December 27, 1984. The R e f e r e e 
r u l e d t h a t c l a i m a n t had p r e v a i l e d on t h a t i s s u e and t h a t t h e 
d e n i a l was u n r e a s o n a b l e and awarded a t o t a l of $1,800 i n a t t o r n e y 
f e e s . The R e f e r e e a l s o found t h a t the d e n i a l was j u s t one example 
of L i b e r t y N o r t h w e s t ' s u n r e a s o n a b l e conduct i n r e s p o n s e t o t h e 
Department's o r d e r and t h a t he d i d not c o n s i d e r i t a s e p a r a t e 
i s s u e . We f i n d t h a t t h e d e n i a l was a s e p a r a t e i s s u e , was so 
i d e n t i f i e d by bo t h p a r t i e s , and t h a t c l a i m a n t d i d p r e v a i l on a 
d e n i e d c l a i m and was e n t i t l e d t o a t t o r n e y f e e s f o r p r e v a i l i n g on a 
d e n i e d c l a i m . The i n s u r e r ' s u n r e a s o n a b l e n e s s i n i s s u i n g t h e 
d e n i a l was p e n a l i z e d i n t h e g e n e r a l p e n a l t y t h e R e f e r e e awarded. 
A p e n a l t y a s s o c i a t e d a t t o r n e y ' s f e e was a l s o awarded. We a g r e e 
w i t h t h e R e f e r e e ' s a s s e s s m e n t and a f f i r m the R e f e r e e ' s awards of 
p e n a l t i e s and a t t o r n e y f e e s . 

A l l o t h e r r e q u e s t s f o r r e l i e f a r e d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1985 i s m o d i f i e d . The 
c l a i m i s remanded t o L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n f o r 
s u b m i s s i o n f o r t h w i t h t o the E v a l u a t i o n D i v i s i o n of t h e Workers' 
Compensation Department c o n s i s t e n t w i t h t h i s o r d e r . C l a i m a n t ' s 
a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w on the i s s u e 
of t h e d e n i a l , t o be p a i d by L i b e r t y N o r t h w e s t . 

LAWTON W. WROE, C l a i m a n t WCB 84-00779 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 17, 1985 
D a n i e l J . DeNorch, D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s 
r e c o n s i d e r a t i o n of the Board's Order on Review d a t e d May 31, 
1985. I t a l s o r e q u e s t s c o n s o l i d a t i o n w i t h a subsequent Board c a s e 
i n w hich the i s s u e s were r e l a t e d t o subsequent p r o c e s s i n g and 
enforcement of the o r i g i n a l O p i n i o n and Order a t i s s u e i n t h i s 
c a s e . I t r e q u e s t s r e c o n s i d e r a t i o n and c o n s o l i d a t i o n : 

" [ I ] n o r d e r t h a t t h e Board may 
r e - e x a m i n a t i o n [ s i c ] arguments made on 
a p p e a l i n the c o n t e x t of the c a s e a s a 
whole. The Board w i l l r e c a l l [ t h e R e f e r e e ] 
found ' C l a i m a n t ' s work a c t i v i t i e s a t 
[ e m p l o y e r ] on October 26, 1983,caused 
problems i n the c l a i m a n t ' s c e r v i c a l r e g i o n 
r e q u i r i n g m e d i c a l t r e a t m e n t . ' [ i t a l i c s i n 
o r i g i n a l ] ( O p i n i o n and Order, Pg. 2, WCB 
Case No. 84- 0 0 7 7 9 ) . A s s i s t e d by h i s 
c h i r o p r a c t o r , c l a i m a n t h a s p a r l a y e d a 
n o n - d i s a b l i n g , m e d i c a l o n l y ' i n j u r y ' i n t o 
t w e l v e f u l l months of time l o s s and 
twenty-one months of c h i r o p r a c t i c t r e a t m e n t 
n o t w i t h s t a n d i n g an a d d i t i o n a l f o r t y - e i g h t 
hundred d o l l a r ($4800) overpayment of time 
l o s s a s a r e s u l t of a c l a i m s p r o c e s s i n g 
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e r r o r . [The second R e f e r e e ' s ] O p i n i o n and 
Order m e r e l y added i n s u l t t o i n j u r y . I t i s 
u n l i k e l y any a c t i o n by t h e Board c a n undo 
th e i n j u r y , b u t i t can c e r t a i n l y s t o p 
f u t u r e i n j u r y and end t h e i n s u l t . " 

The i n i t i a l i s s u e t o be d e c i d e d i s whether t h e r e s h o u l d be any 
r e c o n s i d e r a t i o n of the B o a rd's Order on Review d a t e d May 31, 
1985. Then, i f i t i s a p p r o p r i a t e t o r e c o n s i d e r the o r d e r , t h e 
i s s u e i s whether t h e r e c o r d d e v e l o p e d subsequent t o t h e f i r s t 
h e a r i n g i n WCB C a s e No. 84-13449 s h o u l d be c o n s o l i d a t e d w i t h t h e 
r e c o r d a t the f i r s t h e a r i n g t o d e c i d e a l l i s s u e s i n t h e c o n t e x t o f 
the e n t i r e c a s e . 

I n t h e o r i g i n a l Order on Review i n c a s e 84-00779, we a f f i r m e d 
and adopted the R e f e r e e ' s O r d e r . We a b a t e d the Order on Review t o 
a l l o w the p a r t i e s t o p r e s e n t t h e i r p o s i t i o n s on r e c o n s i d e r a t i o n 
and c o n s o l i d a t i o n . We g r a n t r e c o n s i d e r a t i o n o f the Order on 
Review b e c a u s e we want t o make our r e a s o n i n g c l e a r . 

The R e f e r e e r e l i e d oh c l a i m a n t ' s c o m p l a i n t s o f c e r v i c a l s p i n e 
p a i n and r e p o r t s from c l a i m a n t ' s f i r s t and second t r e a t i n g 
c h i r o p r a c t o r s , a s w e l l a s t h e r e p o r t of O r t h o p a e d i c C o n s u l t a n t s , 
t h a t c l a i m a n t had s u f f e r e d some i n j u r y which was r e l a t e d t o h i s 
employment and which r e q u i r e d some m e d i c a l t r e a t m e n t . L i b e r t y 
N o r thwest argued t h a t c l a i m a n t ' s t e s t i m o n y was not p e r f e c t l y 
c o n s i s t e n t and was not c o r r o b o r a t e d and t h a t c l a i m a n t ' s f a i l u r e t o 
warn the employer of h i s p r i o r low back i n j u r y b e f o r e a c c e p t i n g 
t h e j o b showed t h a t c l a i m a n t was u n t r u s t w o r t h y . T h e r e was no 
m e d i c a l e v i d e n c e c o n t r a d i c t i n g c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r s . 
We a g r e e w i t h the R e f e r e e and f i n d t h a t c l a i m a n t s u f f e r e d an 
i n j u r y i n the c o u r s e of h i s employment which r e a s o n a b l y r e q u i r e d 
m e d i c a l t r e a t m e n t . 

N o t h i n g more was s u b m i t t e d f o r the R e f e r e e t o d e c i d e a t t h e 
f i r s t h e a r i n g . Nothing more was s u b m i t t e d f o r the Board t o 
c o n s i d e r a s a r e q u e s t t o remand t o d e v e l o p the c a s e f u r t h e r 
b e c a u s e of newly d i s c o v e r e d e v i d e n c e r e l e v a n t t o the q u e s t i o n of 
whether c l a i m a n t was compensably i n j u r e d . L i b e r t y N o r t h w e s t ' s 
d e n i a l of c o m p e n s a b i l i t y of the c l a i m i s s e t a s i d e b e c a u s e 
c l a i m a n t proved a t the f i r s t h e a r i n g t h a t he was e n t i t l e d t o 
c o m p e n s a t i o n f o r m e d i c a l s e r v i c e s . 

L i b e r t y Northwest r e q u e s t s c o n s o l i d a t i o n w i t h WCB C a s e No. 
84-13449 i n o r d e r t h a t the Board may r e v i e w the e n t i r e complex 
s i t u a t i o n w h i c h h a s r e s u l t e d s i n c e the h e a r i n g on August 23, 
1984. T h e r e i s n o t h i n g about the subsequent p r o c e s s i n g o f t h e 
c l a i m or l a t e r m e d i c a l i n f o r m a t i o n which i s r e l e v a n t t o t h e i s s u e 
whether c l a i m a n t s u f f e r e d a compensable i n j u r y i n the c o u r s e o f 
h i s employment i n October 1983. We deny the r e q u e s t t o 
c o n s o l i d a t e WCB C ase No. 84-00779 w i t h WCB C ase No. 84-13449. 

A c c o r d i n g l y , L i b e r t y N o r t h w e s t ' s r e q u e s t f o r r e c o n s i d e r a t o n 
i s g r a n t e d . On r e c o n s i d e r a t i o n , the Board a d h e r e s t o and 
r e p u b l i s h e s i t s former o r d e r , a s supplemented h e r e i n . C l a i m a n t ' s 
a t t o r n e y i s awarded $750 f o r s e r v i c e s on Board r e v i e w , t o be p a i d 
by L i b e r t y N o r t h w e s t . T h i s award i s i n l i e u of the a t t o r n e y f e e 
awarded i n our Order on Review. 

I T I S SO ORDERED. 
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LAWRENCE M. SULLIVAN, Claimant WCB 82-10103 
Evohl F. Malagon, C l a i m a n t ' s A t t o r n e y September 20, 1985 
L i n d s a y , e t a l . , Defense A t t o r n e y s I n t e r i m Order of Remand 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e Menashe's 
o r d e r which upheld the i n s u r e r ' s d e n i a l of m e d i c a l s e r v i c e s 
r e l a t e d t o an u n s u c c e s s f u l s u i c i d e a t t e m p t . The i n s u r e r 
c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n of the o r d e r which s e t a s i d e 
i t s d e n i a l of c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n and s u r g e r y . 

I n our r e v i e w of the r e c o r d i n t h i s c a s e , we found t h a t an 
e x h i b i t t h a t was o f f e r e d d u r i n g the d e p o s i t i o n of Dr. Johnson was 
not i n the r e c o r d . The m i s s i n g e x h i b i t was the o r i g i n a l 
c h a r t n o t e s w i t h t y p e w r i t t e n t r a n s c r i p t i o n . T h e r e was an o b j e c t i o n 
to a d m i s s i o n of the e x h i b i t , b u t t h e r e was no r u l i n g on the 
o b j e c t i o n . We f i n d t h a t the r e c o r d i n t h i s c a s e i s i n c o m p l e t e , 
t h e r e f o r e , we remand t o the R e f e r e e f o r the purpose of c o m p l e t i n g 
the r e c o r d w i t h r e s p e c t t o the d e p o s i t i o n of Dr. J ohnson. ORS 
6 5 6 . 2 9 5 ( 5 ) . 

I T I S SO ORDERED. 

B I L L F. CLOER, Cl a i m a n t WCB 84-11939 
Coons, e t a l . , C l a i m a n t ' s A t t o r n e y s September 23, 1985 
David Home, Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Danner's o r d e r t h a t h e l d 
t h a t the i n s u r e r ' s t e r m i n a t i o n of c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y payments was p r o p e r b e c a u s e of c l a i m a n t ' s r e f u s a l t o 
a c c e p t l i g h t duty employment. The i s s u e on r e v i e w i s whether the 
i n s u r e r ' s t e r m i n a t i o n of b e n e f i t s was p r o p e r . C l a i m a n t o f f e r s an 
a l t e r n a t i v e argument t h a t even i f the t e r m i n a t i o n was i n i t i a l l y 
p r o p e r , payments s h o u l d have been r e i n s t a t e d once c l a i m a n t ' s 
p h y s i c i a n r e p o r t e d t h a t he c o u l d not perform the l i g h t d u t y work. 

A f t e r r e v i e w i n g the r e c o r d , we a g r e e w i t h t h e R e f e r e e t h a t 
the i n s u r e r ' s t e r m i n a t i o n was p r o p e r . ORS 6 5 6 . 3 2 5 ( 5 ) ; OAR 
4 3 6 - 5 4 - 2 2 2 ( 5 ) . 

We a l s o a g r e e w i t h c l a i m a n t , however, t h a t temporary 
d i s a b i l i t y payments s h o u l d have resumed once c l a i m a n t ' s p h y s i c i a n 
r e p o r t e d t h a t c l a i m a n t was unable to perform the l i g h t d u t y work 
o f f e r e d by the employer. Temporary d i s a b i l i t y payments a r e due 
d u r i n g p e r i o d s i n which, as a r e s u l t of a compensable i n j u r y , 
c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y or r e l e a s e d f o r r e g u l a r 
work. J a c k s o n v. S A I F , 7 Or App 109 ( 1 9 7 1 ) ; R i c h a r d L . H o f f e e , 37 
Van N a t t a 248 ( 1 9 8 5 ) . 

C l a i m a n t a r g u e s t h a t h i s p h y s i c i a n withdrew h i s l i g h t d u t y 
work r e l e a s e on November 28, 1984. A f t e r r e v i e w i n g the r e c o r d , 
however, we f i n d t h a t the r e s c i s s i o n of the r e l e a s e d i d not 
d e f i n i t i v e l y o c c u r u n t i l December 12, 1984. C l a i m a n t i s e n t i t l e d 
to the r e s u m p t i o n of temporary d i s a b i l i t y b e n e f i t s a s of t h a t d a t e 
and c o n t i n u i n g through the d a t e of the n e x t p r o p e r c l o s u r e under 
ORS 656.268. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 29, 1985 i s m o d i f i e d . The 
o r d e r i s a f f i r m e d a s t o i t s a p p r o v a l of the i n s u r e r ' s t e r m i n a t i o n 
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of temporary t o t a l d i s a b i l i t y c o m p ensation. The o r d e r i s m o d i f i e d 
by awarding c l a i m a n t temporary t o t a l d i s a b i l i t y c o m p e n s a t i o n 
b e g i n n i n g December 12, 1984 and c o n t i n u i n g through t h e d a t e of the 
n e x t p r o p e r c l o s u r e a c c o r d i n g to law. C l a i m a n t ' s a t t o r n e y i s 
a l l o w e d 25% of the temporary t o t a l d i s a b i l i t y c o m p e n s a t i o n awarded 
by t h i s o r d e r , not t o exceed $750. 

WANDA L. DRYDEN, Cl a i m a n t WCB 83-04625 
Q u i n t i n B. E s t e l l , C l a i m a n t ' s Attorney September 23, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e N i c h o l s ' o r d e r which s e t a s i d e i t s p a r t i a l d e n i a l of 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , S A I F c o n t e n d s t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l problems a r e not r e l a t e d t o h e r 
compensable arm, neck, and back c o n d i t i o n s . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r 
which: ( 1 ) found t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n had not 
worsened; • and ( 2 ) d e c l i n e d t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
comment. S i n c e the R e f e r e e found t h a t c l a i m a n t ' s c u r r e n t 
p s y c h o l o g i c a l c o n d i t i o n was compensable and t h a t t h e c o n d i t i o n was 
not m e d i c a l l y s t a t i o n a r y , the R e f e r e e c o n c l u d e d t h a t i t would not 
be a p p r o p r i a t e to r a t e c l a i m a n t ' s permanent d i s a b i l i t y . C l a i m a n t 
c o n t e n d s t h a t t h e e x t e n t of h e r permanent d i s a b i l i t y s h o u l d be 
r a t e d even though h e r c l a i m h a s been reopened. We have a l r e a d y 
a d d r e s s e d t h i s i s s u e i n o t h e r c a s e s and have r e a c h e d a c o n c l u s i o n 
c o n t r a r y to the p o s i t i o n t h a t c l a i m a n t e s p o u s e s . See Thomas D. 
C r a f t , 36 Van N a t t a 1649, 1652 ( 1 9 8 4 ) ; Andrew Simer, 37 Van I J a t t a 
154 ( 1 9 8 5 ) . " ~~ ~ ' 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 3, 1985 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
to be p a i d by the S A I F C o r p o r a t i o n . 

IDA M. KELLEY, Claimant WCB 84-07532 
J o e l B. Reeder, C l a i m a n t ' s A t t o r n e y September 23, 1985 
SAIF Corp L e g a l , Defense Attorney Order on Review 
Reviewed by Board Members McMurdo and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e Mongrain's 
o r d e r which s e t a s i d e i t s d e n i a l t h a t t h e r e was an employment 
r e l a t i o n s h i p upon which to b a s e a w o r k e r s ' compensation c l a i m . 
The i s s u e on r e v i e w i s whether c l a i m a n t was a s u b j e c t worker of a 
s u b j e c t employer. 

C l a i m a n t was i n j u r e d when a h o r s e k i c k e d h e r i n t h e f a c e on 
May 9, 1984. She r e c e i v e d m e d i c a l s e r v i c e s . An i n v e s t i g a t i o n was 
made to d e t e r m i n e the complying s t a t u s of the a l l e g e d employer. 
The i n v e s t i g a t o r c o n c l u d e d t h a t t h e r e was no employment 
r e l a t i o n s h i p upon which t o b a s e a c l a i m f o r w o r k e r ' s c o mpensation 
w i t h r e s p e c t t o t h i s a l l e g e d employe. S A I F i s s u e d i t s d e n i a l and 
c l a i m a n t r e q u e s t e d a h e a r i n g . 

The a l l e g e d employer, Mr. Peyton, was a d i s a b l e d t r u c k d r i v e r 
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whose p r i m a r y s o u r c e o f income was a c o m b i n a t i o n of d i s a b i l i t y 
p e n s i o n s . I n o r d e r t o supplement h i s p e n s i o n s , he o p e r a t e d a 
consignment t a c k shop under the b u s i n e s s name " W i l l ' s P l a c e Tack 
Shop" and boarded h o r s e s i n a borrowed s t a b l e . C l a i m a n t was 
unaware t h a t the t h r e e h o r s e s t h a t Peyton boarded were not h i s 
p e r s o n a l p r o p e r t y . Two of the h o r s e s were unbroken, b u t the t h i r d 
h o r s e was broken t o r i d i n g . 

C l a i m a n t had e x p e r i e n c e a s a t e e n a g e r b r e a k i n g t w o - y e a r - o l d 
c o l t s and had r i d d e n c u t t i n g h o r s e s . The l a s t time c l a i m a n t owned 
a h o r s e was i n 1974. 

I n A p r i l 1984 c l a i m a n t and Peyton r e a c h e d an agreement of 
some k i n d , a l t h o u g h t h e r e i s no agreement on t h e t e r m s . C l a i m a n t 
b e l i e v e d t h a t she had been h i r e d t o break and t r a i n t h e two 
unbroken h o r s e s i n exchange f o r an u n s p e c i f i e d h o r s e t o be 
p u r c h a s e d w i t h p r o f i t s to be o b t a i n e d upon the s a l e o f the two 
h o r s e s t o be b r o k e n . P e y t o n t e s t i f i e d t h a t he a l l o w e d c l a i m a n t t o 
t a k e c a r e of the h o r s e s i n exchange f o r r i d i n g l e s s o n s b e c a u s e 
c l a i m a n t knew a b s o l u t e l y n o t h i n g about r i d i n g or b r e a k i n g h o r s e s . 
C l a i m a n t t e s t i f i e d t h a t she r e p o r t e d f o r work e v e r y day f o r two 
weeks f o r s i x t o e i g h t h o u r s per day; Peyton t e s t i f i e d t h a t 
c l a i m a n t was a t the s t a b l e t h r e e or f o u r t i m e s over a two or t h r e e 
week p e r i o d . Both p a r t i e s t e s t i f i e d t h a t t h e r e was no w r i t t e n 
agreement and t h a t they thought t h i n g s were on a f r i e n d l y b a s i s 
t h a t would work out t o t h e i r mutual s a t i s f a c t i o n . 

I n o r d e r to f i n d t h e r e was an employer-employe r e l a t i o n s h i p 
t h e r e must be e i t h e r an e x p r e s s or i m p l i e d c o n t r a c t of h i r e and a 
r i g h t of c o n t r o l by the employer. Oremus v. Ore. Pub. 
C o . / L e i b r a n d , 11 Or App 72 ( 1 9 7 2 ) , r e v , d e n i e d , ( 1 9 7 3 ) . An 
i m p l i e d c o n t r a c t of h i r e was found by the conduct of the p a r t i e s 
i n Buckner y. Kennedy's R i d i n g Academy, 18 Or App 516 ( 1 9 7 4 ) , i n 
which the employer o r i g i n a l l y a d m i t t e d the c l a i m a n t was an employe 
b u t d e n i e d t h a t the i n j u r y was s u s t a i n e d i n the c o u r s e o f h e r 
employment. C l a i m a n t was one of a group of teen-age g i r l s who 
performed c h o r e s around the s t a b l e i n exchange f o r f r e e r i d e s on 
the h o r s e s , l u n c h , and o c c a s i o n a l payments of s m a l l amounts of 
money. The C o u r t i n Buckner found an employment c o n t r a c t b a s e d on 
the p a r t i e s ' c o n d u c t . Another element of the c o u r t ' s d e c i s i o n was 
t h a t the employer had not a p p e a l e d from the d e t e r m i n a t i o n t h a t he 
was a non-complying employer. I n Hix v. S A I F , 34 Or App 819 
( 1 9 7 8 ) , the C o u r t found t h e r e was no c o n t r a c t of h i r e i n s p i t e of 
two payments f o r s e r v i c e s performed. 

I n the Board c a s e C h r i s t o p h e r M. R i d d l e , 37 Van N a t t a 1224 
(WCB Case No. 84-03207, September' V7,' 1 9 8 5 ) , we s t a t e d t h a t t h r e e 
e l e m ents of a c o n t r a c t of h i r e must be c l e a r l y a g r e e d to between 
the employer and employe: wages, term of employment, and n a t u r e 
of the work. 

We f i n d t h a t the a l l e g e d employer never p a i d c l a i m a n t 
a n y t h i n g f o r s e r v i c e s she may have performed f o r h i s b u s i n e s s . We 
f i n d t h a t the p o s s i b i l i t y t h a t c l a i m a n t might have r e c e i v e d an 
u n s p e c i f i e d h o r s e of u n s p e c i f i e d v a l u e a t some u n s p e c i f i e d time i n 
the f u t u r e an i l l u s o r y c o n s i d e r a t i o n and i n s u f f i c i e n t e v i d e n c e 
upon which to f i n d t h a t an employment c o n t r a c t had been formed. 
T h e r e f o r e , we f i n d t h a t c l a i m a n t was not an employe and r e v e r s e 
the R e f e r e e ' s o r d e r . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 16, 1985 i s r e v e r s e d and 
the S A I F C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d . 

CLEVE A. RETCHLESS, C l a i m a n t WCB 79-04418 & 79-08745 
Mercer, e t a l . , C l a i m a n t ' s A t t o r n e y s September 23, 1985 
S c o t t M. K e l l e y & As s o c . , Defense A t t o r n e y s Order on Remand 
Schwabe, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e the Board f o r f u r t h e r p r o c e e d i n g s on 
remand from the C o u r t of A p p e a l s . R e t c h l e s s v. L a u r e l h u r s t 
T h r i f t w a y , 72 Or App 729, r e v den, 299 Or 251 ( 1 9 8 5 ) . I n our 
e a r l i e r Order on Review, 35 Van N a t t a 1788 ( 1 9 8 3 ) , we h e l d t h a t , 
a l t h o u g h we found as a m a t t e r of f a c t t h a t c l a i m a n t s u s t a i n e d a 
new i n j u r y i n 1978 w h i l e employed by L a u r e l h u r s t T h r i f t w a y , 
I n d u s t r i a l I n d e m n i t y Company as i n s u r e r f o r c l a i m a n t ' s 1974 back 
i n j u r y w h i l e employed a t B u t l e r ' s c o n t i n u e d t o be l i a b l e f o r 
c l a i m a n t ' s c o mpensation under t h e r u l e of Bauman v. S A I F , 295 Or 
788 ( 1 9 8 3 ) . The c o u r t agreed w i t h our f i n d i n g t h a t c l a i m a n t had 
s u s t a i n e d a new i n j u r y a t L a u r e l h u r s t , which was i n s u r e d by U n i t e d 
G r o c e r s I n s u r a n c e , b u t r e v e r s e d our h o l d i n g t h a t I n d u s t r i a l 
I n d e m n i t y was l i a b l e under Bauman v. S A I F , s u p r a . 

Under the c o u r t ' s a n a l y s i s , our p r e v i o u s f i n d i n g of f a c t t h a t 
c l a i m a n t s u s t a i n e d a new i n j u r y s h o u l d have s h i f t e d l i a b i l i t y to 
L a u r e l h u r s t T h r i f t w a y / U n i t e d G r o c e r s I n s u r a n c e , n o t w i t h s t a n d i n g 
Bauman. T h a t i s the r e s u l t we now r e a c h on remand. 

The c o u r t d i d not r e a c h the q u e s t i o n whether c l a i m a n t was 
e n t i t l e d t o an a t t o r n e y f e e t o be p a i d by L a u r e l h u r s t / U n i t e d 
G r o c e r s . I n our o r i g i n a l Order on Review, we awarded c l a i m a n t ' s 
a t t o r n e y a f e e t o be p a i d by L a u r e l h u r s t / U n i t e d G r o c e r s , however, 
b e c a u s e we r e a c h e d a d i f f e r e n t r e s u l t on r e c o n s i d e r a t i o n , we 
u l t i m a t e l y awarded no a t t o r n e y f e e . Having r e t u r n e d t o t he 
o r i g i n a l r e s u l t , we r e i n s t a t e the a t t o r n e y f e e award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 24, 1982 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e of $500 
f o r s e r v i c e s on Board r e v i e w , t o be p a i d by U n i t e d G r o c e r s 
I n s u r a n c e . 

FREDA L. SCOTT, Cl a i m a n t WCB 83-09069 
Evohl F. Mai agon, C l a i m a n t ' s A t t o r n e y September 23, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h o s e p o r t i o n s o f R e f e r e e B a k e r ' s 
o r d e r which upheld a D e t e r m i n a t i o n Order b r i n g i n g c l a i m a n t ' s t o t a l 
award t o 25% (80°) u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
h e r neck and d e c l i n e d t o award a p e n a l t y and a t t o r n e y f e e f o r 
a l l e g e d u n r e a s o n a b l e f a i l u r e t o r e f e r c l a i m a n t f o r v o c a t i o n a l 
r e h a b i l i t a t i o n . I n the a l t e r n a t i v e , c l a i m a n t r e q u e s t s remand f o r 
the a d m i s s i o n of a d d i t i o n a l e v i d e n c e . 

ORS 656.295 p e r m i t s the Board t o remand i n a p p r o p r i a t e c a s e s 
upon a f i n d i n g t h a t t h e c a s e h a s been i m p r o p e r l y , i n c o m p l e t e l y or 

-1244-



o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d or h e a r d by the R e f e r e e . The 
Board has a r e s t r i c t i v e p o l i c y r e g a r d i n g remands, b o t h b e c a u s e 
t h e r e a r e numerous mechanisms f o r k e e p i n g the r e c o r d open and 
b e c a u s e once the r e c o r d c l o s e s , i t i s i n the i n t e r e s t o f 
a d m i n i s t r a t i v e economy t h a t the r e c o r d be as f i n a l a s p o s s i b l e . 
See C a s i m e r W i t k o w s k i , 35 Van N a t t a 1661 ( 1 9 8 3 ) . C l a i m a n t s e e k s 
remand f o r the a d m i s s i o n of Dr. K a r a s e k ' s J a n u a r y 17, 1985 c h a r t 
n o t e . S h o r t l y a f t e r the O p i n i o n and Order i s s u e d , c l a i m a n t a l s o 
sought to supplement the r e c o r d a t the h e a r i n g l e v e l w i t h Dr. 
B e r t ' s August 29, 1984 memorandum. T h e r e b e i n g no s u f f i c i e n t 
e x p l a n a t i o n why Dr. B e r t ' s memorandum was not i n c l u d e d i n the 
r e c o r d b e f o r e i t c l o s e d and t h e r e b e i n g l i t t l e i n Dr. K a r a s e k ' s 
c h a r t note not o t h e r w i s e e s t a b l i s h e d i n the r e c o r d , we f i n d t h a t 
remand would be i n a p p r o p r i a t e i n t h i s c a s e . 

The Board a f f i r m s the o r d e r of the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 29, 1985 i s a f f i r m e d . 

VINCENT M. BIRD, Claimant 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 
Home & Meserow, Defense A t t o r n e y s 

Reviewed by Board Members 

WCB 82-06512, 82-06513, 82-06514 
& 82-06515 

September 24, 1985 
Order on Review 

F e r r i s and L e w i s 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e Knapp's o r d e r which 
upheld the d e n i a l s of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m s f o r 
h e a r i n g l o s s i s s u e d by Wausau I n s u r a n c e Companies and the S A I F 
C o r p o r a t i o n . On r e v i e w , the i s s u e s a r e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . 

The Board a f f i r m s the o r d e r of the R e f e r e e w i t h the f o l l o w i n g 
comment. 

In u p h o l d i n g the i n s u r e r s ' d e n i a l s the R e f e r e e c i t e d W i l l i a m s 
v. S A I F , 22 Or App 350 ( 1 9 7 5 ) , f o r the p r o p o s i t i o n t h a t c l a i m a n t ' s 
t e s t i m o n y c o n c e r n i n g n o i s e l e v e l s a t the w o r k p l a c e was 
i n s u f f i c i e n t to e s t a b l i s h a c a u s a l r e l a t i o n s h i p between h e a r i n g 
l o s s and employment. The R e f e r e e ' s o r d e r c o u l d be i n t e r p r e t e d to 
s u g g e s t t h a t sound l e v e l s t u d i e s a r e i n d i s p e n s a b l e to e s t a b l i s h i n g 
a compensable h e a r i n g l o s s c l a i m . Such an i n t e r p r e t a t i o n would be 
i n c o r r e c t . 

I n Herb F e r r i s , 34 Van Natta 470, 471 ( 1 9 8 2 ) , the Board found 
t h a t " c l a i m a n t has not proven t h a t n o i s e exposure i n h i s w o r k i n g 
environment was the major c o n t r i b u t i n g cause of h i s h e a r i n g l o s s 
because we f u r t h e r f i n d no proof of the sound l e v e l , e x c e s s i v e or 
o t h e r w i s e , to which he was exposed w h i l e working. A c c o r d i n g l y , 
the Board upheld the d e n i a l of c o m p e n s a b i l i t y , f i n d i n g c l a i m a n t ' s 
s u b j e c t i v e e v i d e n c e c o n c e r n i n g w o r k - r e l a t e d n o i s e i n s u f f i c i e n t to 
s u s t a i n h i s burden of p r o o f . The Court of A ppeals r e v e r s e d , per 
c u r i a m , the Board's order and r e i n s t a t e d the R e f e r e e ' s o r d e r which 
had s e t a s i d e the d e n i a l of c o m p e n s a b i l i t y . F e r r i s v. W i l l a m e t t e 
I n d u s t r i e s , 61 Or App 227 ( 1 9 8 2 ) . The F e r r i s c o u r t c i t e d Bowman 
v. Oregon T r a n s f e r , 33 Or App 241 (19781T I n Bowman the c o u r t 
s t a t e d i t s i n t e n t i o n to r e f r a i n from i s s u i n g w r i t t e n o p i n i o n s i n 
w o r k e r s ' compensation c a s e s which p r e s e n t e d o n l y f a c t u a l i s s u e s . 

-1245-



33 Or App a t 2 4 5 . Thus, the Board's c o n c l u s i o n i n F e r r i s 
c o n c e r n i n g the n e c e s s i t y f o r sound l e v e l s t u d i e s and the 
i n s u f f i c i e n c y of a w o r k e r ' s s u b j e c t i v e t e s t i m o n y was r e j e c t e d . 

F o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y e v i d e n c e , 
which i n c l u d e s c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g the n o i s e l e v e l s he 
e x p e r i e n c e d a t work, we a r e not persuaded t h a t c l a i m a n t ' s 
w o r k - r e l a t e d n o i s e e xposure was the major c o n t r i b u t i n g c a u s e of 
any h e a r i n g l o s s he might have. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 3 1 , 1 9 8 3 i s a f f i r m e d . 

DELMAR R. GOODRICH, C l a i m a n t Own Motion 85-0047M 
Joseph C. P o s t , C l a i m a n t ' s A t t o r n e y September 24, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion D e t e r m i n a t i o n 
The Board i s s u e d i t s Own Motion Order i n the a b o v e - e n t i t l e d 

m a t t e r on J u l y 8, 1 9 8 5 r e o p e n i n g c l a i m a n t ' s c l a i m f o r a worsened 
c o n d i t i o n r e l a t e d to h i s i n d u s t r i a l i n j u r y of J a n u a r y 3, 1 9 7 5 . 

The c l a i m was s u b m i t t e d f o r c l o s u r e by S A I F on J u l y 2 6 , 1 9 8 5 
based on a r e p o r t of Dr. Ott dated J u l y 16 which i n d i c a t e d t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . C l a i m a n t r e q u e s t e d 
t h a t the Board not c l o s e the c l a i m , i n d i c a t i n g t h a t t h e r e was a 
c o n f l i c t between Dr. O t t ' s J u l y 16 r e p o r t and a s ubsequent r e p o r t 
i s s u e d on August 1, 1 9 8 5 . C l a i m a n t waived r e c e i p t of temporary 
t o t a l d i s a b i l i t y b e n e f i t s a f t e r J u l y 1 6 , 1 9 8 5 to a l l o w time to 
o b t a i n a more complete r e p o r t from Dr. O t t . C l a i m a n t has now 
s u b m i t t e d a four-page r e p o r t w r i t t e n by h i s a t t o r n e y and s i g n e d by 
Dr. Ott f o r our c o n s i d e r a t i o n . 

Dr. Ott has s i g n e d a s t a t e m e n t which i n d i c a t e s t h a t 
c l a i m a n t ' s c o n d i t i o n i s not m e d i c a l l y s t a t i o n a r y as he e x p e c t s to 
see g r a d u a l improvement i n c l a i m a n t ' s c o n d i t i o n i n the f u t u r e . 
However, the preponderance of the e v i d e n c e i n the r e c o r d i n d i c a t e s 
to the c o n t r a r y . Dr. Ott recommends t h a t c l a i m a n t c o n t i n u e w i t h 
o s t e o p a t h i c m a n i p u l a t i o n , undergo p e r i o d i c t r i g g e r p o i n t 
i n j e c t i o n s , d e c r e a s e h i s c a l o r i c i n t a k e and i n c r e a s e h i s 
e x e r c i s e . He i n d i c a t e s t h a t c l a i m a n t ' s c o n d i t i o n i s c h r o n i c and 
the t r e a t m e n t i s an a ttempt to keep c l a i m a n t encouraged and to 
" t r y to p r e s e r v e what l i t t l e s t r e n g t h and f l e x i b i l i t y r emains i n 
h i s back." He s t a t e s t h a t even s u r g e r y would not p r o v i d e an 
i n c r e a s e i n c l a i m a n t ' s f u n c t i o n , but c o u l d o n l y hope to a l l o w 
c l a i m a n t some r e l i e f from h i s p a i n . We c o n c l u d e t h a t the 
t r e a t m e n t d e s c r i b e d by Dr. Ott i s not i n t e n d e d to be c u r a t i v e , but 
i s f o r the purpose of maintenance. 

N o t w i t h s t a n d i n g Dr. O t t ' s a t t r i b u t e d s t a t e m e n t to the 
c o n t r a r y , the e v i d e n c e p e r s u a d e s us t h a t c l a i m a n t ' s c o n d i t i o n i s 
permanent and c h r o n i c . C l a i m a n t has r e c e i v e d d i s a b i l i t y awards 
t o t a l i n g 1 4 4 ° f o r 4 5 % u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y to h i s low back. Although c l a i m a n t e s t a b l i s h e d t h a t he was 
e x p e r i e n c i n g a w o r s e n i n g of symptomatolgy when we reopened h i s 
c l a i m , see R i c h a r d A. S c h a r b a c k , 37 Van N a t t a 598 ( 1 9 8 5 ) , the 
w e i g h t of the p e r s u a s i v e m e d i c a l e v i d e n c e i s t h a t c l a i m a n t has 
r e t u r n e d to h i s p r e - a g g r a v a t i o n s t a t u s . Such symptoms a s he 
c o n t i n u e s to e x p e r i e n c e have p e r s i s t e d on and o f f f o r a number of 
y e a r s , and a r e c o n s i s t e n t w i t h waxing and waning t h a t i s to be 
a n t i c i p a t e d g i v e n the l e v e l of d i s a b i l i t y f o r which c l a i m a n t has 
a l r e a d y been compensated. -1246-
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Claimant i s e n t i t l e d t o c o n t i n u i n g medical t r e a t m e n t under 
the p r o v i s i o n s of ORS 656.245 f o r so l o n g as the t r e a t m e n t i s 
reasonably r e l a t e d t o h i s i n d u s t r i a l i n j u r y ; however, we are not 
persuaded t o keep the c l a i m open f o r the payment of temporary 
t o t a l d i s a b i l i t y b e n e f i t s . We conclude t h a t c l a i m a n t ' s c l a i m 
s h o u l d be c l o s e d and t h a t c l a i m a n t i s e n t i t l e d t o compensation f o r 
temporary t o t a l d i s a b i l i t y from January 10, 1985 t h r o u g h J u l y 16, 
1985 o n l y . Deduction of o v e r p a i d temporary d i s a b i l i t y , i f any, 
from unpaid temporary and permanent d i s a b i l i t y i s approved. 

IT IS SO ORDERED. 

VERNA B. HERB, Cl a i m a n t WCB 84-07323 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s September 24, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e T. L a v e r e J ohnson's o r d e r 
t h a t approved the S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s massage 
t h e r a p y b i l l i n g s . The i s s u e on r e v i e w i s c l a i m a n t ' s e n t i t l e m e n t 
to payment of t h o s e b i l l i n g s . 

C l a i m a n t compensably i n j u r e d h e r r i g h t arm and s h o u l d e r i n 
September of 1983. The c l a i m was a c c e p t e d a s n o n d i s a b l i n g . 
C l a i m a n t v i s i t e d a p h y s i c a l t h e r a p i s t a t the s u g g e s t i o n of h e r 
a t t e n d i n g p h y s i c i a n , Dr. A l t i z e r . The t h e r a p y was a p p a r e n t l y too 
p a i n f u l , however, and c l a i m a n t t e r m i n a t e d i t . She r e t u r n e d to Dr. 
A l t i z e r and asked t o be r e f e r r e d to a massage t e c h n i c i a n . Dr. 
A l t i z e r made the r e f e r r a l to a l i c e n s e d massage t e c h n i c i a n , Mr. 
Ashe. 

C l a i m a n t v i s i t e d Ashe se v e n or e i g h t t i m e s , o b t a i n e d complete 
r e l i e f of h e r arm and s h o u l d e r symptoms, and t e r m i n a t e d 
t r e a t m e n t . She l a t e r had a f l a r e - u p of symptoms and was a g a i n 
r e f e r r e d t o Ashe, t h i s time by Dr. A l t i z e r ' s a s s o c i a t e , Dr. 
Orwick. Dr. A l t i z e r remained the a t t e n d i n g p h y s i c i a n , however. 

S A I F p a i d f o r the p h y s i c a l t h e r a p y t r e a t m e n t s , b u t r e f u s e d t o 
a c c e p t the b i l l i n g s of the massage t e c h n i c i a n . I t s d e n i a l was 
p r e d i c a t e d on OAR 4 3 6 - 6 9 - 3 0 1 ( 2 ) , which p r o v i d e s : 

" A t t e n d i n g p h y s i c i a n s may p r e s c r i b e 
t r e a t m e n t to be c a r r i e d out by p e r s o n s 
l i c e n s e d to p r o v i d e a m e d i c a l s e r v i c e , or 
p e r s o n s not l i c e n s e d t o p r o v i d e a m e d i c a l 
s e r v i c e who work under the d i r e c t c o n t r o l 
and s u p e r v i s i o n of the a t t e n d i n g p h y s i c i a n . " 

S A I F a s s e r t e d t h a t c l a i m a n t ' s massage t e c h n i c i a n was n e i t h e r 
q u a l i f i e d to p r o v i d e m e d i c a l s e r v i c e s , nor under the c o n t r o l and 
s u p e r v i s i o n of the a t t e n d i n g p h y s i c i a n a t the time t h e r a p y was 
p r o v i d e d . I t , t h e r e f o r e , r e f u s e d t o pay f o r the t e c h n i c i a n ' s 
t r e a t m e n t s . The R e f e r e e agreed w i t h S A I F and upheld the d e n i a l . 

On r e v i e w , c l a i m a n t o f f e r s a l t e r n a t i v e arguments: f i r s t , 
t h a t a l i c e n s e d massage t e c h n i c i a n i s among t h o s e p e r s o n s 
q u a l i f i e d t o p r o v i d e " m e d i c a l s e r v i c e s , " as t h a t p h r a s e i s used i n 
the a d m i n i s t r a t i v e r u l e s ; and second, t h a t t h e t e c h n i c i a n was 
under Dr. A l t i z e r ' s c o n t r o l and s u p e r v i s i o n a t the time t h e r a p y 
was p r o v i d e d to c l a i m a n t . 
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With r e g a r d t o c l a i m a n t ' s f i r s t argument, we have p r e v i o u s l y 
e x p r e s s e d our doubt t h a t a l i c e n s e d massage t e c h n i c i a n i s 
q u a l i f i e d t o p r o v i d e m e d i c a l s e r v i c e s . Randy Townsend, 37 Van 
N a t t a 58 ( 1 9 8 5 ) . We now h o l d t h a t a massage t e c h n i c i a n i s not so 
q u a l i f i e d . 

W i th r e g a r d t o c l a i m a n t ' s second argument, we have not 
p r e v i o u s l y had o c c a s i o n t o i n t e r p r e t the p h r a s e " d i r e c t c o n t r o l 
and s u p e r v i s i o n of t h e a t t e n d i n g p h y s i c i a n , " a s t h e p h r a s e i s used 
i n t h e a d m i n i s t r a t i v e r u l e . The r u l e does not f u r t h e r d e f i n e t h e 
p h r a s e . On r e v i e w , c l a i m a n t a r g u e s t h a t t h e r u l e m e r e l y r e q u i r e s 
a r e f e r r a l by an a t t e n d i n g p h y s i c i a n , c o u p l e d w i t h what t h e 
c l a i m a n t terms " g u i d e l i n e s and m o n i t o r i n g " communicated from t h e 
a t t e n d i n g p h y s i c i a n t o the t e c h n i c i a n . I n the p r e s e n t c a s e , 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n made a r e f e r r a l t o t h e massage 
t e c h n i c i a n and s u g g e s t e d t h a t t h e r a p y be p r o v i d e d f o r a p e r i o d o f 
t h r e e weeks a t a f r e q u e n c y of t h r e e t i m e s p e r week. No f u r t h e r 
c o n t a c t between t h e p h y s i c i a n and t he t e c h n i c i a n o c c u r r e d . 
C l a i m a n t a r g u e s t h a t the r e f e r r a l , c o u p l e d w i t h t h e p h y s i c i a n ' s 
s u g g e s t i o n s r e g a r d i n g the f r e q u e n c y of t r e a t m e n t , s a t i s f i e s t h e 
r e q u i r e m e n t s of the r u l e . We d i s a g r e e . 

We i n t e r p r e t t h e a d m i n i s t r a t i v e r u l e t o r e q u i r e more t h a n a 
r e f e r r a l . W h i l e we r e c o g n i z e t h a t i t i s not d i r e c t l y a p p l i c a b l e 
t o massage t h e r a p y , we a r e guided by OAR 4 3 6 - 6 9 - 2 0 1 ( 4 ) ( a ) , which 
g o v e r n s t h e p r o v i s i o n o f p h y s i c a l t h e r a p y , b i o f e e d b a c k or 
a c u p u n c t u r e . The r u l e r e q u i r e s t h a t t h e s e s e r v i c e s a r e not 
r e i m b u r s i b l e u n l e s s c a r r i e d out under a s p e c i f i c t r e a t m e n t p l a n 
p r e s c r i b e d p r i o r to t h e commencement of t r e a t m e n t and approved by 
the a t t e n d i n g p h y s i c i a n w i t h i n a week o f i t s commencement. The 
r u l e f u r t h e r r e q u i r e s t h a t t h e p r e c r i b e d p l a n i n c l u d e s p e c i f i c 
t r e a t m e n t o b j e c t i v e s and m o d a l i t i e s . We note t h a t t h e 
r e q u i r e m e n t s of t h i s r u l e a r e f o r m a l and s p e c i f i c . A s i m p l e 
r e f e r r a l by an a t t e n d i n g p h y s i c i a n f o r one or more of the 
enumerated s e r v i c e s would not s a t i s f y the r u l e . N e i t h e r would a 
r e f e r r a l , c o u p l e d w i t h t h e p h y s i c i a n ' s s u g g e s t i o n s r e g a r d i n g t h e 
f r e q u e n c y of t r e a t m e n t . More i s r e q u i r e d . 

L i k e w i s e , we i n t e r p r e t OAR 436-69-301(2) t o r e q u i r e more tha n 
h a s been s u g g e s t e d by the p r e s e n t c l a i m a n t . We i n t e r p r e t i t t o 
r e q u i r e , a t a minimum, a r e f e r r a l by the a t t e n d i n g p h y s i c i a n , h i s 
or h e r r e c o m e n d a t i o n s r e g a r d i n g t h e f r e q u e n c y o f t r e a t m e n t , and a t 
l e a s t some subsequent c o n t a c t between t h e a t t e n d i n g p h y s i c i a n and 
the t e c h n i c i a n , d e s i g n e d t o monitor both t h e a c t i v i t i e s o f t h e 
t e c h n i c i a n and t he p r o g r e s s of the p a t i e n t . I n t h e p r e s e n t c a s e , 
Dr. A l t i z e r had no c o n t a c t w i t h the massage t e c h n i c i a n s u b s e q u e n t 
t o t h e r e f e r r a l . T h e r e was no c o o p e r a t i v e e f f o r t between t h e 
p r o f e s s i o n a l s , nor d i d the t e c h n i c i a n e v e r r e c e i v e i n s t r u c t i o n s or 
s u g g e s t i o n s from t h e p h y s i c i a n r e g a r d i n g how massage t h e r a p y might 
b e s t be i n t e g r a t e d i n t o c l a i m a n t ' s o v e r a l l t r e a t m e n t . Under t h e s e 
c i r c u m s t a n c e s , i t c an h a r d l y be s a i d t h a t t h e t e c h n i c i a n was under 
the " d i r e c t c o n t r o l and s u p e r v i s i o n of t h e a t t e n d i n g p h y s i c i a n . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 29, 1985 i s a f f i r m e d . 
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AURELIA M. URBANO, Claimant WCB 84-08748 
G a t t i , et a l . , C l a i m a n t ' s A t t o r n e y s September 24, 1985 
Rankin, et a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e M i c h a e l Johnson's 
o r d e r t h a t awarded c l a i m a n t 107° f o r a p p r o x i m a t e l y 30% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y i n l i e u of the D e t e r m i n a t i o n Order 
t h a t awarded no permanent p a r t i a l d i s a b i l i t y . The s o l e i s s u e on 
re v i e w i s e x t e n t of un s c h e d u l e d d i s a b i l i t y " . 

C l a i m a n t compensably i n j u r e d her neck and upper back w h i l e 
l i f t i n g boxes a t a c a n n e r y . She mi/ssed o n l y one day of work but 
has r e c e i v e d ongoing c h i r o p r a c t i c t r e a t m e n t . C l a i m a n t was 38 
y e a r s of age a t the time of the h e a r i n g and has a second grade 
e d u c a t i o n , which she a c q u i r e d i n Mexico. C l a i m a n t does not r e a d , 
w r i t e nor speak E n g l i s h . Her work h i s t o r y c o n s i s t s of heavy l a b o r 
as a migrant f i e l d worker and l i g h t duty a t a c a n n e r y . At the 
time of the h e a r i n g c l a i m a n t had r e t u r n e d to her r e g u l a r c a n n e r y 
j o b . 

The m e d i c a l e v i d e n c e c o n s i s t s of the o p i n i o n s of c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r and a p a n e l of two Independent C h i r o p r a c t i c 
C o n s u l t a n t s . C l a i m a n t ' s c h i r o p r a c t o r has s t a t e d t h a t c l a i m a n t 
s u f f e r s from impairment i n the form of a "moderate s p i n a l i n j u r y 
w i t h s e c o n d a r y e f f e c t s . " The C o n s u l t a n t s found no impairment, 
a l t h o u g h a r e v i e w of t h e i r e x a m i n a t i o n r e p o r t r e v e a l s o b j e c t i v e 
e v i d e n c e of d i s a b i l i t y i n the form of r i g h t f o r e a r m weakness and a 
f l a t t e n i n g of the c e r v i c a l c u r v a t u r e . 

The R e f e r e e found c l a i m a n t to be a c r e d i b l e w i t n e s s and 
a c c e p t e d her t e s t i m o n y r e g a r d i n g what the R e f e r e e found to be 
d i s a b l i n g p a i n . H a r w e l l v. Argonaut I n s . Co., 296 Or 505 ( 1 9 8 4 ) . 
A f t e r c o n s i d e r i n g the e v i d e n c e , the R e f e r e e found t h a t c l a i m a n t 
would be f a i r l y compensated by an award of a p p r o x i m a t e l y 30% 
uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

On r e v i e w , the i n s u r e r a r g u e s t h a t c l a i m a n t has f a i l e d to 
prove t h a t she s u f f e r s from any impairment w h a t s o e v e r . I n the 
a l t e r n a t i v e , i t a r g u e s t h a t the R e f e r e e ' s award i s e x c e s s i v e . Our 
r e v i e w of the r e c o r d l e a d s us to co n c l u d e t h a t c l a i m a n t has 
i n c u r r e d a t l e a s t minimal permanent p a r t i a l d i s a b i l i t y . We a g r e e 
w i t h the i n s u r e r , however, t h a t the R e f e r e e ' s award of 30% was 
e x c e s s i v e . While we r e c o g n i z e t h a t c l a i m a n t s u f f e r s from 
s i g n i f i c a n t e d u c a t i o n a l and s o c i a l d e f i c i t s , we a l s o note t h a t she 
has r e t u r n e d to her r e g u l a r work a t the c a n n e r y . C o n s i d e r i n g 
c l a i m a n t ' s p h y s i c a l impairment a l o n g w i t h the p e r t i n e n t s o c i a l and 
v o c a t i o n a l f a c t o r s , we co n c l u d e t h a t c l a i m a n t w i l l be a d e q u a t e l y 
compensated by an award of 48° f o r 15% un s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 22, 1985 i s m o d i f i e d . I n 
l i e u of the R e f e r e e ' s award and a l l p r i o r awards, c l a i m a n t i s 
awarded 48° f o r 15% uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y ' s f ee w i l l be a d j u s t e d a c c o r d i n g l y . 
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BETTY S. DIAMOND, Cla i m a n t 
Michael Henderson, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 84-07605 
September 25, 1985 
Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee Mongrain's o r d e r which 
upheld t he SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s l e f t s h o u l d e r 
c o n d i t i o n as e i t h e r an i n j u r y or an o c c u p a t i o n a l d i s e a s e . 
Claimant c i t e s as e r r o r t he Referee's e x c l u s i o n o f two e x h i b i t s 
f o r l a t e submission w i t h o u t showing good cause or d i l i g e n c e i n 
t r i a l p r e p a r a t i o n . The i s s u e s on review are a d m i s s i b i l i t y o f 
documents s u b m i t t e d a t h e a r i n g and c o m p e n s a b i l i t y . 

The e x h i b i t s which t h e Referee excluded were E x h i b i t 29 and 
E x h i b i t 33. E x h i b i t 29 was seven pages of pr o g r e s s notes and 
l e t t e r s from the p h y s i c a l t h e r a p i s t who t r e a t e d c l a i m a n t a c c o r d i n g 
t o Dr. Kho's i n s t r u c t i o n s between J u l y 31 and October 9, 1984. 
E x h i b i t 33 was a l e t t e r from Dr. Kho, c l a i m a n t ' s n e u r o l o g i s t , i n 
which he s t a t e d h i s o p i n i o n o f c a u s a t i o n based on h i s ex a m i n a t i o n s 
and c l a i m a n t ' s h i s t o r y . Dr. Kho's l e t t e r was dated January 2, 
1985. Claimant o f f e r e d no good cause why the documents c o u l d n o t 
have been o b t a i n e d and s u b m i t t e d a c c o r d i n g t o the r u l e s f o r 
submission o f e x h i b i t s , OAR 438-07-005 e f f e c t i v e May 1, 1984 and, 
t h e r e f o r e , t he Referee was w i t h i n h i s d i s c r e t i o n t o exclude them 
from t he r e c o r d . E x h i b i t s 29 and 33 were not c o n s i d e r e d on re v i e w 
except f o r the l i m i t e d purpose of d e t e r m i n i n g t h e i r a d m i s s i b i l i t y . 

Claimant was w o r k i n g as a w a i t r e s s on A p r i l 18, 1984 when she 
f e l t a t e a r i n g or r i p p i n g s e n s a t i o n i n her l e f t s h o u l d e r w h i l e 
c a r r y i n g a l o a d o f d i s h e s . She had immediate d i s c o m f o r t and 
complained of p a i n , but c o n t i n u e d w o r k i n g . X-rays r e v e a l e d 
f o r a m i n a l encroachment a t C6-7 and Dr. S u t h e r l a n d diagnosed 
p r o b a b l e nerve r o o t impairment. A myelogram and CT scan proved 
normal and Dr. S u t h e r l a n d then diagnosed p r o b a b l e t h o r a c i c o u t l e t 
syndrome. Dr. I s e r t , c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , r e p o r t e d 
t h a t c l a i m a n t ' s p r e v i o u s b u r s i t i s c o m p l a i n t s were d i s s i m i l a r t o 
her p r e s e n t c o m p l a i n t s and t h a t c l a i m a n t ' s c u r r e n t symptomatology 
was due t o f o r a m i n a l encroachment which was aggravated by her 
i n d u s t r i a l i n j u r y . Dr. I s e r t then r e f e r r e d c l a i m a n t t o Dr. Kho, 
n e u r o l o g i s t . 

Dr. Kho f i r s t examined c l a i m a n t on J u l y 30, 1984 and opined 
t h a t she had c e r v i c a l s p r a i n and m y o f a s c i a l p a i n o f the l e f t 
i n f r a s p i n a t u s muscles which o f t e n mimic shou l d e r p a i n . He 
p r e s c r i b e d p h y s i c a l t h e r a p y . I n mid-August Dr. Kho r e p o r t e d t h a t 
c l a i m a n t had a p a r t i a l f r o z e n s h o l d e r syndrome w i t h adhesive 
c a p s u l i t i s . At the next e x a m i n a t i o n , c l a i m a n t ' s c o n d i t i o n seemed 
t o have improved. On November 1, 1984 Dr. Kho examined c l a i m a n t 
and d i s c o n t i n u e d her p h y s i c a l t h e r a p y , imposed temporary 
l i m i t a t i o n s , and opined t h a t c l a i m a n t ' s c o n d i t i o n s h o u l d r e s o l v e 
over t he course o f the next s i x months. He a l s o opined t h a t 
c l a i m a n t s h o u l d n o t r e t u r n t o work as a w a i t r e s s because o f t h e 
s t r e s s e s p l a c e d on her l e f t s h o u l d e r . 

On November 27, 1984 Dr. S u t h e r l a n d reviewed c l a i m a n t ' s 
h i s t o r y and opined t h a t c l a i m a n t ' s shoulder c o n d i t i o n was r e l a t e d 
t o her work as a w a i t r e s s and t h a t i t was superimposed on a 
p r e e x i s t i n g c e r v i c a l c o n d i t i o n . On November 28, 1984 Dr. I s e r t ' s 
c h a r t notes r e v e a l t h a t c l a i m a n t had been r e s t o r e d t o f u l l range 
of motion o f her l e f t s h oulder and neck. 
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Based on the sudden o c c u r r e n c e of p a i n i n her s h o u l d e r and 
her c o r r o b o r a t e d t e s t i m o n y of a sudden change i n her a b i l i t y to 
c a r r y out her customary t a s k s a t home and her a t t e n d i n g 
p h y s i c i a n ' s o p i n i o n t h a t her l e f t s h o u l d e r c o n d i t i o n was u n l i k e 
her p r e v i o u s c o m p l a i n t s of p a i n i n her l e f t arm, we f i n d t h a t 
c l a i m a n t c a r r i e d her burden of proof t h a t she s u f f e r e d an i n j u r y 
i n the scope and c o u r s e of her employment. The e v e n t u a l d i a g n o s i s 
of a d h e s i v e c a p s u l i t i s and t r e a t m e n t d i r e c t e d a t c o r r e c t i o n of 
t h a t c o n d i t i o n i s f u r t h e r proof t h a t c l a i m a n t s u f f e r e d a 
compensable s h o u l d e r i n j u r y u n r e l a t e d to her p r e - i n j u r y b u r s i t i s 
c o m p l a i n t s which had r e s o l v e d w i t h an i n j e c t i o n . There i s no 
m e d i c a l o p i n i o n c o n t r a r y to c l a i m a n t ' s d o c t o r s ' o p i n i o n s t h a t her 
job c a u s e d her symptomatology, a l t h o u g h t h e r e was some c o n f u s i o n 
as d i a g n o s e s were t e s t e d by t r e a t m e n t and m o d i f i e d . 

S A I F r e l i e s on i n c o n s i s t e n c i e s i n c l a i m a n t ' s h i s t o r y and t he 
s u g g e s t i o n t h a t Dr. Kho o n l y examined c l a i m a n t one time to defend 
a g a i n s t the c l a i m . We f i n d t h a t Dr. Kho's e x a m i n a t i o n s and 
recommendations were made over a p e r i o d of a p p r o x i m a t e l y t h r e e 
months. The i n c o n s i s t e n c i e s i n c l a i m a n t ' s h i s t o r i e s do not s o . 
d i s c r e d i t c l a i m a n t as to make the o v e r a l l s u b s t a n c e of her 
c o m p l a i n t s and t e s t i m o n y s u f f i c i e n t l y u n r e l i a b l e t h a t we c o u l d 
f i n d her not c r e d i b l e based on the r e c o r d i n the absence of a 
c r e d i b i l i t y f i n d i n g by the R e f e r e e . C f . D a v i e s v. Hanel L b r . Co., 
67 Or App 35 ( 1 9 8 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated F e b r u a r y 1 1 , 1 9 8 5 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and the c l a i m i s remanded 
to the SAIF C o r p o r a t i o n f o r p r o c e s s i n g . C l a i m a n t ' s a t t o r n e y i s 
awarded $ 1 , 0 0 0 f o r s e r v i c e s a t h e a r i n g and $ 7 0 0 f o r s e r v i c e s on 
Board r e v i e w , to be p a i d by the SAIF C o r p o r a t i o n . 

LLOYD L. HAMILTON, Claimant WCB 84-01420 
Olson Law Firm, C l a i m a n t ' s A t t o r n e y September 25, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of t h a t p o r t i o n of 
R e f e r e e Danner's o r d e r which s e t a s i d e the D e t e r m i n a t i o n Order 
date d J u l y 2 7 , 1 9 8 4 t h a t found c l a i m a n t was e n t i t l e d to temporary 
d i s a b i l i t y compensation through June 2 5 , 1 9 8 4 and awarded 32° f o r 
1 0 % u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y due to i n j u r y t o 
c l a i m a n t ' s low back. The i s s u e on r e v i e w i s whether the c l a i m was 
p r o p e r l y c l o s e d by the D e t e r m i n a t i o n Order. 

C l a i m a n t i n j u r e d h i s back on November 1 8 , 1 9 7 5 . As a r e s u l t 
of h i s i n j u r y , h i s s p i n e was f u s e d from L 2 through S I . I n the 
f i r s t h a l f of 1 9 8 4 , c l a i m a n t was i n a r e h a b i l i t a t i o n program 
l e a r n i n g q u a l i t y c o n t r o l w i t h a b a t t e r y m a n u f a c t u r e r through an 
o n - t h e - j o b t r a i n i n g program. During the c o u r s e of the t r a i n i n g 
program, c l a i m a n t s u f f e r e d o c c a s i o n a l e x a c e r b a t i o n s of h i s p a i n , 
but seemed to h i s a t t e n d i n g p h y s i c i a n to be s t a b l e . As p a r t of 
h i s t r a i n i n g program, SAIF was p r o v i d i n g an apartment near t h e 
t r a i n i n g s i t e . As the t r a i n i n g program came to a c l o s e , 
c l a i m a n t ' s d o c t o r opined t h a t c l a i m a n t s h o u l d l i v e near h i s 
employment to min i m i z e d r i v i n g time because d r i v i n g tended to make 
c l a i m a n t ' s back p a i n f u l . C l a i m a n t was unable to f i n d a f f o r d a b l e 
h o u s i n g near h i s employment, so he commuted a p p r o x i m a t e l y t h i r t y 
m i l e s each way. -1251-



I n A p r i l 1984 Dr. Kenyon, c l a i m a n t ' s d o c t o r , r e p o r t e d t h a t 
c l a i m a n t ' s back c o n d i t i o n was more p a i n f u l , and he i n c r e a s e d 
c l a i m a n t ' s m e d i c a t i o n . He diagnosed an a c t i v e lumbar s t r a i n . I n 
June 1984 c l a i m a n t was examined by Orthopaedic C o n s u l t a n t s who 
r e p o r t e d t h a t t h e i r x-rays showed t h e s o l i d f u s i o n from L2-S1 and 
opined t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h moderate 
imp a i r m e n t . They a l s o opined t h a t the c u r r e n t t r e a t m e n t by 
i n j e c t i o n s of c l a i m a n t ' s back was p a l l i a t i v e r a t h e r t h a n 
c u r a t i v e . Dr. Colbach, p s y c h i a t r i s t , examined c l a i m a n t and 
r e p o r t e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n r e l a t e d t o t h e 
i n d u s t r i a l i n j u r y was s t a t i o n a r y . Claimant's t r e a t i n g 
p s y c h o l o g i s t agreed w i t h the assessments by Dr. Colbach and 
Orthopaedic C o n s u l t a n t s but d i s a g r e e d w i t h the t e r m i n o l o g y used t o 
d e s c r i b e c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . A c c o r d i n g t o t h e 
r e c o r d , Dr. Kenyon's o p i n i o n r e g a r d i n g c l a i m a n t ' s c o n d i t i o n was 
not s o l i c i t e d . 

On August 8, 1984 Dr. Kenyon r e p o r t e d t h a t c l a i m a n t ' s a c t i v e 
lumbar s t r a i n was about the same as i t had been a t the t i m e o f t h e 
A p r i l e x a m i n a t i o n . S t r a i g h t l e g r a i s i n g t e s t s were b i l a t e r a l l y 
n e g a t i v e . The n e x t time c l a i m a n t c o n s u l t e d h i s p h y s i c i a n was i n 
October f o r chest p a i n s . On October 25, 1984 c l a i m a n t had sudden 
sharp back p a i n and s h o o t i n g p a i n which he had never had b e f o r e i n 
h i s l e f t l e g . Dr. Kenyon examined c l a i m a n t on October 29 and 
r e p o r t e d a p o s i t i v e s t r a i g h t l e g r a i s i n g t e s t a t 50 degrees on the 
l e f t . He diagnosed a c t i v e lumbar s t r a i n , lumbar d i s c disease and 
l e f t s c i a t i c a . On October 31 Dr. Kenyon dropped a c t i v e lumbar 
s t r a i n from h i s d i a g n o s i s and wrote a l e t t e r t o SAIF r e q u e s t i n g 
reopening of the c l a i m and r e p o r t i n g t h a t c l a i m a n t worsened on 
October 25, 1984. 

Subsequent X-ray examinations r e v e a l e d t h a t c l a i m a n t ' s f u s i o n 
was f a i l i n g p r o g r e s s i v e l y . By mid-December 1984 c l a i m a n t was not 
f u s e d above L5. I n January 1985 Dr Kenyon opined t h a t c l a i m a n t ' s 
c o n d i t i o n had worsened i n October 1984 w i t h the appearance o f t h e 
l e g p a i n s . 

Claimant i s e n t i t l e d t o temporary d i s a b i l i t y compensation 
u n t i l h i s m e d i c a l c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y , he 
r e t u r n s t o work, or he i s r e l e a s e d t o r e t u r n t o r e g u l a r work. 
Jackson v. SAIF, 7 Or App 109 (1971). No date when c l a i m a n t was 
determined t o be m e d i c a l l y s t a t i o n a r y was noted on the 
D e t e r m i n a t i o n Order, t h e r e f o r e , we f i n d t he order t o have been 
i s s u e d on the b a s i s of c l a i m a n t ' s employment a t the j o b f o r which 
he had been t r a i n e d . He worked w i t h o u t l o s i n g t i m e due t o h i s 
back i n j u r y f o r f o u r f u l l months, a l t h o u g h h i s back c o n d i t i o n 
c o n t i n u e d t o cause him p a i n . We f i n d t h a t symptomatology was 
c o n s i s t e n t w i t h c l a i m a n t ' s awards f o r 50% d i s a b i l i t y . There i s no 
evidence i n the r e c o r d t o persuade us t h a t c l a i m a n t ' s back 
c o n d i t i o n was o t h e r than m e d i c a l l y s t a t i o n a r y as d e f i n e d i n ORS 
656.005(17) a t t h e time of the D e t e r m i n a t i o n Order. See S u l l i v a n 
v. Argonaut I n s . Co., 73 Or App 694 (1985). Claimant's a t t e n d i n g 
p h y s i c i a n was p e r s u a s i v e when he p o i n t e d t o the date i n October 
when c l a i m a n t ' s l e g p a i n s began as the time when c l a i m a n t ' s 
c o n d i t i o n worsened. We f i n d t h a t the D e t e r m i n a t i o n Order s h o u l d 
be r e i n s t a t e d and a f f i r m e d and, t h e r e f o r e , r e v e r s e t h a t p o r t i o n o f 
the Referee's o r d e r which s e t a s i d e the D e t e r m i n a t i o n Order. 

Reinstatement of the D e t e r m i n a t i o n Order r e q u i r e s 
m o d i f i c a t i o n of the a t t o r n e y fee awarded f o r s e r v i c e s a t h e a r i n g . 
The Referee awarded one a t t o r n e y fee f o r s e r v i c e s r e l a t e d t o 
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c l a i m s f o r premature c l o s u r e , unpaid temporary d i s a b i l i t y 
compensation, and l a t e payment of medical b i l l s . There was no 
a p p o r t i o n m e n t among the c l a i m s f o r the v a l u e o f the s e r v i c e s . We 
f i n d t h a t the a p p ortionment among the c l a i m s t o be $1000 f o r 
s e r v i c e s r e l a t e d t o the i s s u e of premature c l o s u r e , $350 f o r 
s e r v i c e s r e l a t e d t o the i s s u e of unpaid temporary d i s a b i l i t y 
compensation, and $150 f o r s e r v i c e s r e l a t e d t o l a t e payment of 
m e d i c a l b i l l s . As a r e s u l t of our f i n d i n g t h a t the Referee's 
or d e r on the i s s u e of premature c l o s u r e must be r e v e r s e d , we a l s o 
reduce the a t t o r n e y fee awarded f o r s e r v i c e s a t h e a r i n g by the 
amount we f i n d t o be a p p o r t i o n a b l e t o the i s s u e of premature 
c l o s u r e . See Deborah M. Cook, 37 Van N a t t a 542 ( 1 9 8 5 ) . There was 
no r e q u e s t t o review the i s s u e s of temporary d i s a b i l i t y 
compensation and l a t e payment of medical b i l l s and t h e r e was no 
b r i e f f i l e d on those i s s u e s , t h e r e f o r e , no a t t o r n e y fee i s awarded 
on Board r e v i e w . 

ORDER 

The Referee's order dated February 6, 1985 i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n of the 
order which s e t a s i d e the D e t e r m i n a t i o n Order dated J u l y 27, 1984 
i s r e v e r s e d and the D e t e r m i n a t i o n Order i s r e i n s t a t e d . The 
a t t o r n e y fee award i s m o d i f i e d t o award $500 f o r s e r v i c e s a t 
h e a r i n g , t o be p a i d by the SAIF C o r p o r a t i o n . The remainder of the 
o r d e r i s a f f i r m e d . 

JEFFREY P. HOUGH, Claimant WCB 83-05794 
P e t e r 0. Hansen, C l a i m a n t ' s Attorney September 25, 1985 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Mulder's order which: (1) a u t h o r i z e d the SAIF C o r p o r a t i o n t o 
o f f s e t temporary d i s a b i l i t y b e n e f i t s a l l e g e d l y o v e r p a i d p r i o r t o a 
p r e v i o u s D e t e r m i n a t i o n Order a g a i n s t permanent d i s a b i l i t y b e n e f i t s 
awarded by the Referee; and (2) f a i l e d t o assess a p e n a l t y and 
a t t o r n e y ' s fee f o r SAlF's u n i l a t e r a l t e r m i n a t i o n of temporary 
t o t a l d i s a b i l i t y b e n e f i t s . SAIF c r o s s - r e q u e s t s review of those 
p o r t i o n s of the Referee's order which awarded c l a i m a n t a d d i t i o n a l 
permanent d i s a b i l i t y b e n e f i t s f o l l o w i n g a v o c a t i o n a l 
r e h a b i l i t a t i o n program. Claimant a l s o moves t o exclude a document 
s u b m i t t e d w i t h i n t e n days of the h e a r i n g . 

On the e v i d e n t i a r y i s s u e , we f i n d t h a t t h e Referee d i d not 
abuse h i s d i s c r e t i o n i n c o n s i d e r i n g the d i s p u t e d document. 

On the m e r i t s , we f i n d : Claimant compensably i n j u r e d h i s low 
back on February 23, 1977. He was g r a n t e d an award f o r 10% (32°) 
unscheduled d i s a b i l i t y by a D e t e r m i n a t i o n Order o f J u l y 1 1 , 1978. 
The c l a i m was l a t e r opened f o r a v o c a t i o n a l r e h a b i l i t a t i o n 
program. The v o c a t i o n a l r e h a b i l i t a t i o n program was suspended on 
September 10, 1979 because c l a i m a n t d i d not r e p o r t h i s s p r i n g or 
w i n t e r term grades and d i d not a t t e n d school d u r i n g the summer of 
1979. The suspension l e t t e r i n f o r m e d c l a i m a n t t h a t SAIF was 
e n t i t l e d t o r e cover any temporary t o t a l d i s a b i l i t y b e n e f i t s p a i d 
a f t e r June 9, 1979. The program was t e r m i n a t e d e f f e c t i v e October 
1, 1979. On October 12, 1979 Orthopaedic C o n s u l t a n t s r e p o r t e d 
t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . On February 3, 1981 
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O r t h o p a e d i c C o n s u l t a n t s a g a i n e v a l u a t e d c l a i m a n t and r e p o r t e d t h a t 
he was then m e d i c a l l y s t a t i o n a r y . A D e t e r m i n a t i o n Order i s s u e d on 
March 18, 1981 which g r a n t e d c l a i m a n t no a d d i t i o n a l award f o r 
permanent d i s a b i l i t y and which awarded c l a i m a n t temporary t o t a l 
d i s a b i l i t y b e n e f i t s from June 19, 1978 u n t i l June 8, 1979 and from 
October 12, 1979 through F e b r u a r y 3, 1981. The D e t e r m i n a t i o n 
Order c o n t a i n e d b o i l e r p l a t e language which s t a t e d : 

"Any temporary t o t a l d i s a b i l i t y payment you 
might have r e c e i v e d f o r a p e r i o d a f t e r t h e 
t e r m i n a t i o n d a t e s p e c i f i e d w i l l be t r e a t e d 
a s an advance on your award, i f any." 

On March 25, 1981 S A I F s e n t c l a i m a n t a l e t t e r i n d i c a t i n g t h a t S A I F 
had o v e r p a i d c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s of 
$4,290.56. T h i s a l l e g e d overpayment was c r e a t e d because S A I F p a i d 
temporary t o t a l d i s a b i l i t y b e n e f i t s between June 8, 1979 and 
October 12, 1979 and a l s o p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s 
between F e b r u a r y 3, 1981 and the date of the D e t e r m i n a t i o n Order. 

On A p r i l 29, 1981 c l a i m a n t e n t e r e d another v o c a t i o n a l 
r e h a b i l i t a t i o n program. The v o c a t i o n a l r e h a b i l i t a t i o n program 
ended on J a n u a r y 14, 1983. S A I F t e r m i n a t e d temporary t o t a l 
d i s a b i l i t y b e n e f i t s a s of t h a t d a t e . A t h i r d D e t e r m i n a t i o n Order 
then i s s u e d on J a n u a r y 31, 1983 which g r a n t e d c l a i m a n t no 
a d d i t i o n a l award f o r permanent d i s a b i l i t y . 

C l a i m a n t r e q u e s t e d a h e a r i n g r a i s i n g a s i s s u e s h i s 
e n t i t l e m e n t t o a d d i t i o n a l permanent and temporary d i s a b i l i t y 
b e n e f i t s p l u s a p e n a l t y and a t t o r n e y ' s f e e . SAIF responded and 
r a i s e d as an i s s u e the a l l e g e d overpayment. 

At h e a r i n g S A I F moved to d i s m i s s c l a i m a n t ' s r e q u e s t f o r • 
h e a r i n g i n s o f a r as i t put i n i s s u e the p r i o r D e t e r m i n a t i o n 
O r d e r s . C l a i m a n t moved to d i s m i s s the r e q u e s t f o r a u t h o r i z a t i o n 
t o o f f s e t the a l l e g e d overpayment on the ground t h a t S A I F had not 
sought a u t h o r i z a t i o n f o r the o f f s e t w i t h i n one y e a r of the 
D e t e r m i n a t i o n Order which c r e a t e d the a l l e g e d overpayment. Both 
motions were d e n i e d . 

The R e f e r e e h e l d t h a t c l a i m a n t was e n t i t l e d to have the 
e x t e n t of h i s permanent d i s a b i l i t y r e r a t e d f o l l o w i n g t h e 
v o c a t i o n a l r e h a b i l i t a t i o n program even a b s e n t any e v i d e n c e of 
changed c i r c u m s t a n c e s . The R e f e r e e c o r r e c t l y a n t i c i p a t e d t h e 
Court of Ap p e a l s h o l d i n g i n Hanna v. S A I F , 65 Or App 649 ( 1 9 8 3 ) , 
i n which the Court s a i d : 

"ORS 656.268(5) p r o v i d e s t h a t a new 
d e t e r m i n a t i o n be made when a worker c e a s e s 
t o be e n r o l l e d i n a program of v o c a t i o n a l 
r e h a b i l i t a t i o n . The new d e t e r m i n a t i o n 
would n e c e s s a r i l y be based on the m e d i c a l 
and o t h e r e v i d e n c e a v a i l a b l e a t t h a t t i m e , 
i n c l u d i n g t h a t c o n c e r n i n g t h e s u c c e s s or 
f a i l u r e of the v o c a t i o n a l r e h a b i l i t a t i o n 
program. A c l a i m a n t ' s d i s a b i l i t y may be 
det e r m i n e d to be more or l e s s than 
p r e v i o u s l y supposed a f t e r v o c a t i o n a l 
r e h a b i l i t a t i o n , even a b s e n t a change i n h i s 
m e d i c a l c o n d i t i o n . A change i n c l a i m a n t ' s 
c o n d i t i o n i s not r e q u i r e d to o b t a i n a 
r e d e t e r m i n a t i o n of e x t e n t of d i s a b i l i t y on 
t e r m i n a t i o n of a program of v o c a t i o n a l 
r e h a b i l i t a t i o n . " Hanna v. S A I F , s u p r a a t 
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We f i n d t h a t the Referee was c o r r e c t i n awarding c l a i m a n t an 
a d d i t i o n a l 15% (48°) unscheduled d i s a b i l i t y . 

The Referee d e c l i n e d t o assess a p e n a l t y a g a i n s t SAIF f o r i t s 
u n i l a t e r a l t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y b e n e f i t s 
f o l l o w i n g the v o c a t i o n a l r e h a b i l i t a t i o n program. He reasoned t h a t 
because Boise Cascade v. Jones, 63 Or App 192 ( 1 9 8 3 ) , which 
r e q u i r e s the i n s u r e r t o c o n t i n u e payment of temporary t o t a l 
d i s a b i l i t y b e n e f i t s f o l l o w i n g v o c a t i o n a l r e h a b i l i t a t i o n u n t i l a 
D e t e r m i n a t i o n Order i s s u e s , had not been decided a t the t i m e SAIF 
u n i l a t e r a l l y t e r m i n a t e d temporary t o t a l d i s a b i l i t y , no p e n a l t y was 
w a r r a n t e d . He opined t h a t the f a c t t h a t the Board's s i m i l a r 
d e c i s i o n i n the Jones case, B i l l y Joe Jones, 34 Van N a t t a 658, was 
i n e f f e c t had no b e a r i n g on the p e n a l t y i s s u e . We d i s a g r e e . Our 
h o l d i n g i n Jones r e q u i r e d the i n s u r e r t o c o n t i n u e t o pay temporary 
t o t a l d i s a b i l i t y b e n e f i t s pending a D e t e r m i n a t i o n Order. SAIF, 
f o r whatever reason, i g n o r e d our h o l d i n g . A p e n a l t y o f 25% o f the 
temporary t o t a l d i s a b i l i t y due between January 14, 1983 and 
January 3 1 , 1983 i s assessed a g a i n s t SAIF. Claimant's a t t o r n e y i s 
awarded an a s s o c i a t e d a t t o r n e y ' s fee of $250. 

On the overpayment i s s u e , we b e l i e v e t h a t under Hanna, s u p r a , 
not o n l y may the e x t e n t of permanent d i s a b i l i t y be r e d e t e r m i n e d 
f o l l o w i n g a v o c a t i o n a l r e h a b i l i t a t i o n program, but e x t e n t o f 
temporary d i s a b i l i t y , i n c l u d i n g any a l l e g e d overpayments may be 
r e d e t e r m i n e d as w e l l . Thus, SAIF i s f r e e t o argue t h a t i t 
o v e r p a i d temporary t o t a l d i s a b i l i t y t o c l a i m a n t p r i o r t o the March 
1981 D e t e r m i n a t i o n Order, and c l a i m a n t i s f r e e t o argue t h a t he 
was e n t i t l e d t o temporary t o t a l d i s a b i l i t y d u r i n g the p e r i o d when 
SAIF a l l e g e d l y o v e r p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s . 

Thus, both the i s s u e of SAIF's e n t i t l e m e n t t o o f f s e t an 
a l l e g e d overpayment and c l a i m a n t ' s defense t h a t he was n o t 
m e d i c a l l y s t a t i o n a r y a t the time the temporary t o t a l d i s a b i l i t y 
was a l l e g e d l y o v e r p a i d were issues p r o p e r l y b e f o r e the Referee. 
A c c o r d i n g l y , on de novo review we c o n s i d e r those i s s u e s . 

Claimant argues t h a t d u r i n g the p e r i o d of June 8, 1979 
t h r o u g h October 12, 1979 he was not m e d i c a l l y s t a t i o n a r y and, 
t h e r e f o r e , t h e r e was no overpayment o f temporary t o t a l d i s a b i l i t y 
b e n e f i t s d u r i n g t h a t p e r i o d of t i m e . On J u l y 10, 1979 Dr. S i l e r 
r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y b u t t h a t a 
myelogram should be performed f o r the sake of completeness. Dr. 
Grewe, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , suggested a myelogram i n 
August 1979. On October 12, 1979 Orthopaedic C o n s u l t a n t s agreed 
t h a t a myelogram should be performed and opined t h a t c l a i m a n t was 
not then m e d i c a l l y s t a t i o n a r y . There i s no i n d i c a t i o n p r i o r t o 
the Orthopaedic C o n s u l t a n t ' s r e p o r t t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . Claimant has f a i l e d t o prove by a 
preponderance of the evidence t h a t he was not m e d i c a l l y s t a t i o n a r y 
between June 8, 1979 and October 12, 1979. A c c o r d i n g l y , we f i n d 
t h a t SAIF o v e r p a i d c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s as 
s t a t e d i n the March 1981 D e t e r m i n a t i o n Order. 

ORDER 

The Referee's order dated September 27, 1983 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of the Referee's o r d e r 
which d e c l i n e d t o assess a p e n a l t y a g a i n s t SAIF f o r u n i l a t e r a l 
t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s are r e v e r s e d . 
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Claimant i s awarded 25% of the temporary d i s a b i l i t y b e n e f i t s due 
between January 14, 1983 and January 3 1 , 1983 p l u s an a s s o c i a t e d 
a t t o r n e y ' s fee of $250. Those p o r t i o n s o f the Referee's o r d e r 
g r a n t i n g c l a i m a n t 15% (48°) unscheduled d i s a b i l i t y i n a d d i t i o n t o 
t h a t p r e v i o u s l y awarded by D e t e r m i n a t i o n Order are a f f i r m e d . 
Those p o r t i o n s of the Referee's o r d e r which a u t h o r i z e d the i n s u r e r 
t o r ecover an overpayment are a f f i r m e d . Claimant's a t t o r n e y , i s 
awarded $500 f o r s e r v i c e s on Board review f o r p r e v a i l i n g on the 
i s s u e of e x t e n t of permanent d i s a b i l i t y , t o be p a i d by the SAIF 
C o r p o r a t i o n . 

DAVID L. HULBERT, Claimant . WCB 84-06602 
Evohl F. Mai agon, Claimant's Attorney September 25, 1985 
Roberts, et a l . , Defense Attorneys Order on Review 
Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Daron's o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r 
the worsening o f a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n a l l e g e d l y 
r e s u l t i n g from a compensable a c c i d e n t a l i n j u r y . The s o l e i s s u e on 
review i s the c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

Claimant was compensably i n j u r e d on May 18, 1983 when he was 
s t r u c k by an a u t o m o b i l e i n a p a r k i n g l o t . He i n c u r r e d l e f t 
s h o u l d e r , l e f t l e g and back i n j u r i e s f o r which he underwent 
s e v e r a l s u r g e r i e s . During the process of r e c o v e r y , c l a i m a n t was 
n e c e s s a r i l y away from the s m a l l business he owned. The business 
u l t i m a t e l y c l o s e d , and c l a i m a n t a t t r i b u t e d i t s c l o s u r e t o h i s 
i n j u r y - r e l a t e d absence. He a l s o t e s t i f i e d t h a t the c l o s i n g o f h i s 
business g r e a t l y i n c r e a s e d h i s l e v e l of s t r e s s . 

A p p r o x i m a t e l y f o u r months a f t e r the i n j u r y , c l a i m a n t sought 
t r e a t m e n t from Dr. C a r t e r , a p s y c h i a t r i s t . Claimant gave a 
h i s t o r y o f h a v i n g e x p e r i e n c e d an i n c r e a s e i n a g g r e s s i o n , t e n s i o n 
and o t h e r abnormal b e h a v i o r s he a t t r i b u t e d t o the sequelae of h i s 
i n d u s t r i a l i n j u r y . Dr. C a r t e r u l t i m a t e l y opined t h a t c l a i m a n t had 
s u f f e r e d an i n c r e a s e i n p s y c h o l o g i c a l symptoms, and t h a t the 
worsened c o n d i t i o n was the r e s u l t of the compensable i n j u r y . 

Claimant c l e a r l y s u f f e r s from a s i g n i f i c a n t , p r e e x i s t i n g 
p s y c h o l o g i c a l c o n d i t i o n . His e a r l y h i s t o r y i s c h a r a c t e r i z e d by 
problems a t s c h o o l , abuse by h i s p a r e n t s , and a f e l o n y 
c o n v i c t i o n . I n 1980 he a t t e m p t e d s u i c i d e and u l t i m a t e l y sought 
t r e a t m e n t from Dr. H o l l a n d , a p s y c h i a t r i s t . By 1 9 8 1 , however, h i s 
p s y c h o l o g i c a l component had a p p a r e n t l y r e s o l v e d . This i s b e s t 
evidenced by c l a i m a n t ' s a c q u i s i t i o n and o p e r a t i o n o f h i s own 
business f o r a p e r i o d of two years b e f o r e the compensable i n j u r y . 

A f t e r Dr. C a r t e r ' s e x a m i n a t i o n and r e p o r t , the i n s u r e r 
engaged p s y c h i a t r i s t Dr. Parvaresh t o examine c l a i m a n t . I t was 
Dr. Parvaresh's o p i n i o n t h a t c l a i m a n t indeed s u f f e r e d from 
s i g n i f i c a n t p r e e x i s t i n g p s y c h o l o g i c a l problems. He was a l s o o f 
the o p i n i o n t h a t t h e p s y c h o l o g i c a l component was o f the t y p e t h a t 
takes a g r e a t d e a l of time t o develop, and t h a t i t would not have 
been m a t e r i a l l y worsened by the i n j u r y sequelae. 

Dr. H o l l a n d t e s t i f i e d a t the h e a r i n g . Although he had not 
examined c l a i m a n t s i n c e t r e a t i n g him i n 1 9 8 1 , Dr. H o l l a n d reviewed 
c l a i m a n t ' s medical and p s y c h i a t r i c records b e f o r e t e s t i f y i n g . 
L i k e Dr. Parveresh, Dr. H o l l a n d was o f the o p i n i o n t h a t c l a i m a n t ' s 
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u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n was not " q u a l i t a t i v e l y " 
worsened by h i s i n j u r y . Because the r e c o r d was d e v o i d o f 
p s y c h o m e t r i c t e s t r e s u l t s , Dr. H o l l a n d was unable t o determine 
whether the q u a n t i t y of c l a i m a n t ' s abnormal b e h a v i o r s had 
i n c r e a s e d . 

The Referee found the c l a i m compensable, r e l y i n g on the 
o p i n i o n of Dr. C a r t e r over t h a t of Dr. Parvaresh. The Referee 
a f f o r d e d Dr. H o l l a n d ' s o p i n i o n l i t t l e w e i g h t because the 
p s y c h i a t r i s t had not examined c l a i m a n t s i n c e 1981. I n f i n d i n g t h e 
c l a i m compensable, the Referee was persuaded by the f a c t t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n had been e s s e n t i a l l y dormant 
p r i o r t o the i n d u s t r i a l i n j u r y , and t h a t Dr. C a r t e r a t t r i b u t e d the 
p o s t - i n j u r y f l a r e - u p t o the sequelae of t h a t i n j u r y . 

I n o rder t o prove the c o m p e n s a b i l i t y of h i s p s y c h o l o g i c a l 
c o n d i t i o n , c l a i m a n t must prove t h a t h i s i n d u s t r i a l i n j u r y r e s u l t e d 
i n a worsening of h i s p r e e x i s t i n g p s y c h o l o g i c a l component. 
Hutcheson v. Weyerhauser, 288 Or 51 (1979); P a r t r i d g e v. SAIF, 57 
Or App 163, 167 (1982). The worsening must be m a t e r i a l . Jeld-Wen 
v. Page, 73 Or App 136 (1985). 

We f i n d t h i s case t o be very c l o s e . On one hand, t h e r e i s a 
c l o s e temporal r e l a t i o n s h i p between c l a i m a n t ' s i n d u s t r i a l i n j u r y 
and a f l a r e - u p of h i s p s y c h o l o g i c a l component. On the o t h e r , 
t h e r e i s s p l i t m e d ical o p i n i o n r e g a r d i n g whether the sequelae of 
the i n j u r y i n f a c t worsened the u n d e r l y i n g c o n d i t i o n . We are 
m i n d f u l t h a t a temporal c o n n e c t i o n alone i s g e n e r a l l y i n s u f f i c i e n t 
t o e s t a b l i s h c o m p e n s a b i l i t y . See e.g., Edwards v. SAIF, 30 Or App 
21 ( 1 9 7 7 ) ; Cf. Bradshaw v. SAIF, 69 Or App 587 (1984). We f i n d i n 
t h i s case t h a t the temporal c o n n e c t i o n alone i s i n s u f f i c i e n t t o 
persuade us and t h a t our d e t e r m i n a t i o n of the p r e s e n t 
c o m p e n s a b i l i t y q u e s t i o n must be based on the medical e v i d e n c e , 
c o n s i d e r e d i n l i g h t of the temporal c o n n e c t i o n . 

A f t e r r e v i e w i n g the evidence, we f i n d t he o p i n i o n of Dr. 
Parveresh most p e r s u a s i v e . I n r e a c h i n g t h i s c o n c l u s i o n , we note 
t h a t Dr. Parvaresh disc u s s e d not o n l y the p u r p o r t e d e f f e c t o f 
c l a i m a n t ' s i n d u s t r i a l i n j u r y , but the e f f e c t s of h i s p r e e x i s t i n g 
d i s o r d e r as w e l l . Dr. C a r t e r ' s r e p o r t s , on the o t h e r hand, c e n t e r 
p r i m a r i l y on the c l o s e temporal r e l a t i o n s h i p between c l a i m a n t ' s 
i n j u r y and h i s i n c r e a s e d p s y c h o l o g i c a l d i s t u r b a n c e , and the f a c t 
t h a t c l a i m a n t was e s s e n t i a l l y asymptomatic b e f o r e the i n j u r y . 

This case i s somewhat s i m i l a r t o G l o r i a L. Mathieson, 36 Van 
N a t t a 1346, a f f ' d mem, 74 Or App 366 (1984). I n Mathieson, the 
c l a i m a n t a s s e r t e d t h a t her i n d u s t r i a l i n j u r y r e s u l t e d i n t h e onset 
o f p s y c h o l o g i c a l problems. The evidence r e v e a l e d t h a t the 
c l a i m a n t ' s p s y c h o l o g i c a l problems p r e e x i s t e d her i n j u r y . She 
r e l i e d on the o p i n i o n of Dr. C a r t e r , who s t a t e d t h a t the 
c l a i m a n t ' s psychogenic p a i n d i s o r d e r was s u b s t a n t i a l l y r e l a t e d t o 
her compensable i n j u r y . The i n s u r e r r e l i e d on the o p i n i o n s o f two 
p s y c h i a t r i s t s , one o f whom was Dr. Parvaresh, who i n d i c a t e d t h a t 
t h e c l a i m a n t ' s p e r s o n a l i t y make-up, r a t h e r than t h e i n d u s t r i a l 
i n j u r y , was the cause o f her p s y c h o l o g i c a l c o n d i t i o n . I n f i n d i n g 
t he c l a i m not compensable, the Board accepted the o p i n i o n s of the 
i n s u r e r ' s e x p e r t s over t h a t of Dr. C a r t e r , l a r g e l y because Dr. 
C a r t e r f a i l e d t o c o n s i d e r the p o t e n t i a l impact of the c l a i m a n t ' s 
p r e e x i s t i n g problems. _Id. 36 Van Natta a t 1349 . 

As i n Mathieson, the p r e s e n t case i n v o l v e s the c o n f l i c t i n g 
o p i n i o n s of Drs. c a r t e r and Parvaresh. And, as we d i d i n 
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Mathieson, we f i n d t he o p i n i o n of Dr. Parvaresh more p e r s u a s i v e i n 
the p r e s e n t case. We wish t o make c l e a r t h a t we reach t h i s r e s u l t 
a f t e r i n d e p e n d e n t l y w e i g h i n g the evidence i n t h i s case and are not 
i n f l u e n c e d by the m e d i c a l f i n d i n g s o f Mathieson. See Kuhn v. 
SAIF, 73 Or App 768 (1 9 8 5 ) ; G i e s b r e c h t v. SAIF, 58 Or App 218 
(198 2 ) . 

Dr. C a r t e r has o f f e r e d what i s e s s e n t i a l l y a c o n c l u s o r y 
o p i n i o n r e g a r d i n g the p u r p o r t e d r e l a t i o n s h i p between the p r e s e n t 
c l a i m a n t ' s i n j u r y and a r e c u r r e n c e o f h i s p s y c h o l o g i c a l problems. 
Dr. C a r t e r d i d not t h o r o u g h l y address the s i g n i f i c a n c e o f 
c l a i m a n t ' s p r e e x i s t i n g problems/ however. At the v e r y l e a s t , we 
f e e l t h a t these problems s h o u l d have been addressed i n o r d e r t o 
a r r i v e a t a complete, w e l l - r e a s o n e d o p i n i o n . I n the absence o f 
t h a t a n a l y s i s , we are not persuaded t h a t c l a i m a n t ' s compensable 
i n j u r y was a m a t e r i a l cause o f h i s worsened p s y c h o l o g i c a l 
c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated January 18, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the order t h a t s e t 
a s i d e the i n s u r e r ' s d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
i s r e v e r s e d and the i n s u r e r ' s d e n i a l i s r e i n s t a t e d . The remainder 
of the o r d e r i s a f f i r m e d . 

JAMES D. MANZO, Claimant WCB 84-07845 
Richard W. Condon, Claimant's Attorney September 25, 1985 
Roberts, et a l . , Defense Attorneys Order on Review (Remanding) 
Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Podnar's o r d e r which found t h a t i t was not e n t i t l e d t o an o f f s e t . 
On r e v i e w , t h e i n s u r e r asks t h a t t h i s m a t t e r be remanded f o r t h e 
t a k i n g o f f u r t h e r evidence c o n c e r n i n g the amount o f income and 
expenses c l a i m a n t d e r i v e d from h i s l a n d s c a p i n g business w h i l e h i s 
c l a i m was i n open s t a t u s . We g r a n t the i n s u r e r ' s r e q u e s t f o r 
remand. 

C l a i m a n t , 37 years of age a t the time o f h e a r i n g , s u s t a i n e d a 
compensable low back i n j u r y i n December 1980. F o l l o w i n g two low 
back s u r g e r i e s and e x t e n s i v e p h y s i c a l and v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s , h i s c l a i m was cl o s e d i n J u l y 1984. 
Claimant was awarded a p p r o x i m a t e l y t h r e e and o n e - h a l f years o f 
temporary d i s a b i l i t y and 15% (48°) unscheduled permanent 
d i s a b i l i t y . 

Sometime i n 1981 c l a i m a n t began a l a n d s c a p i n g and y a r d 
maintenance b u s i n e s s . His d i s a b i l i t y p r e v e n t e d him from 
p e r f o r m i n g most of the strenuous p h y s i c a l a c t i v i t i e s . Claimant 
b e l i e v e d t h a t h i s p h y s i c a l l i m i t a t i o n s p r e v e n t e d him from 
c o n d u c t i n g a p r o f i t a b l e e n t e r p r i s e i n t h a t he was f o r c e d t o employ 
a d d i t i o n a l w o r k e r s . He t e s t i f i e d t h a t t h e business has 
c o n s i s t e n t l y been u n p r o f i t a b l e and has r e q u i r e d the c o n s t a n t 
i n f l u x o f c a p i t a l , p r i m a r i l y t h r o u g h i n v e s t i n g h i s temporary 
d i s a b i l i t y b e n e f i t s . Claimant i s p r e s e n t l y a t t e m p t i n g t o r i d 
h i m s e l f o f h i s business o b l i g a t i o n s . 

The i n s u r e r w i t h h e l d payment of c l a i m a n t ' s permanent 
d i s a b i l i t y award, c o n t e n d i n g t h a t i t had o v e r p a i d a p p r o x i m a t e l y 
$10,000 i n temporary d i s a b i l i t y b e n e f i t s . The i n s u r e r based i t s 
overpayment assessment on c l a i m a n t ' s 1982 t a x r e t u r n and upon 
r e f e r e n c e s a t t r i b u t e d t o c l a i m a n t c o n c e r n i n g the p r o f i t a b i l i t y o f 
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h i s business which were c o n t a i n e d i n s e v e r a l v o c a t i o n a l r e p o r t s . 
The 1982 t a x r e t u r n i n d i c a t e d c l a i m a n t ' s " t o t a l income" was 
a p p r o x i m a t e l y $6,600, but a f t e r business d e d u c t i o n s , h i s income 
became a net l o s s . The i n s u r e r had a l s o r e c e i v e d a p p r o x i m a t e l y 15 
or 20 r e c e i p t s which c l a i m a n t r e p r e s e n t e d t o be h i s business 
r e c o r d s f o r 1981. 

The i n s u r e r has a p p a r e n t l y made s e v e r a l a t t e m p t s t o secure 
copies o f c l a i m a n t ' s business r e c o r d s . Between February 1984 and 
J u l y 1984 t h e r e have been a t l e a s t f o u r w r i t t e n communiques 
between the p a r t i e s c o n c e r n i n g c l a i m a n t ' s business r e c o r d s and/or 
tax r e t u r n s . At the time o f the h e a r i n g , the i n s u r e r had o n l y 
r e c e i v e d copies o f the aforementione d 1981 r e c e i p t s and 1982 t a x 
r e t u r n s . A l t h o u g h c l a i m a n t ' s a t t o r n e y ' s r e c o r d s i n d i c a t e d the 
i n s u r e r had a l s o been sent a copy o f c l a i m a n t ' s 1983 t a x r e t u r n s , 
the i n s u r e r contended t h a t i t d i d not r e c e i v e a copy u n t i l the 
date of the h e a r i n g . The 1983 r e t u r n s i n d i c a t e d t h a t c l a i m a n t had 
an o r d i n a r y income of $1,575 and a net l o s s a f t e r a p p l y i n g 
business d e d u c t i o n s . 

Persuaded by the t a x r e t u r n s and c l a i m a n t ' s t e s t i m o n y , t he 
Referee concluded t h a t no overpayment e x i s t e d . Inasmuch as the 
i n s u r e r had not o f f e r e d s e v e r a l v o c a t i o n a l r e p o r t s as evidence 
u n t i l the date of the h e a r i n g and because c l a i m a n t ' s 1982 and 1983 
tax r e t u r n s were the "best evidence" o f the p r o f i t a b i l i t y o f h i s 
la n d s c a p i n g b u s i n e s s , the Referee r e f u s e d t o admit the r e p o r t s 
i n t o evidence. Several of these v o c a t i o n a l r e p o r t s c o n t a i n e d 
r e f e r e n c e s c o n c e r n i n g r e p r e s e n t a t i o n s p u r p o r t e d l y made by c l a i m a n t 
r e g a r d i n g the bu s i n e s s ' monthly p r o f i t s . 

We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d has 
been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5). To m e r i t remand i t must be c l e a r l y 
shown t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e 
b e f o r e t he h e a r i n g . D e l f i n a P. Lopez, 37 Van Natta 164, 170 
(1985) . 

F o l l o w i n g our de novo review of the r e c o r d , we f i n d t h a t 
remand i s a p p r o p r i a t e . The evidence p r e s e n t e d a t the h e a r i n g 
c o n c e r n i n g t h i s i s s u e i s w o e f u l l y inadequate and i n c o m p l e t e . 
Since t h i s "self-owned business / temporary p a r t i a l d i s a b i l i t y " 
i s s u e appears t o be one of f i r s t i m p r e s s i o n , and p o t e n t i a l l y w i l l 
have f a r r e a c h i n g i m p l i c a t i o n s and w i l l undoubtedly have p r o f o u n d 
s i g n i f i c a n c e f o r the p a r t i c u l a r p a r t i e s i n v o l v e d , we b e l i e v e a 
f u l l a i r i n g o f the i s s u e i s needed. More i m p o r t a n t , a thorough 
development of t h i s i s s u e was c o n t i n g e n t upon c l a i m a n t ' s complete 
c o o p e r a t i o n , which t h i s r e c o r d suggests was s a d l y l a c k i n g . 
Claimant s h o u l d n o t , i n e f f e c t , be rewarded f o r h i s d i l a t o r y 
conduct i n responding t o the i n s u r e r ' s i n q u i r i e s and i n p r o v i d i n g 
f i n a n c i a l i n f o r m a t i o n . Inasmuch as we are s a t i s f i e d t h a t t h e 
i n s u r e r ' s a t t e m p t s t o garner i n f o r m a t i o n c o n c e r n i n g c l a i m a n t ' s 
f i n a n c e s were bo t h reasonable and p e r s i s t e n t , we conclude t h a t 
t h i s evidence was not o b t a i n a b l e a t the time o f t h e h e a r i n g w i t h 
due d i l i g e n c e . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o the Referee f o r a 
f u l l h e a r i n g on the m e r i t s o f the o f f s e t i s s u e . At t h a t t i m e t he 
p a r t i e s s h a l l have the o p p o r t u n i t y t o p r e s e n t a d d i t i o n a l evidence 
and r e s u b m i t r e p o r t s which were not a d m i t t e d a t the p r e v i o u s 
h e a r i n g . This evidence s h a l l p e r t a i n t o the i s s u e o f the amount 
of income and expenses c l a i m a n t r e a l i z e d from h i s l a n d s c a p i n g 
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b u s i n e s s d u r i n g the time he was a l s o r e c e i v i n g temporary 
d i s a b i l i t y compensation. I n a l l l i k e l i h o o d t h i s a d d i t i o n a l 
evidence w i l l p r o v i d e i l l u m i n a t i o n on the r e p r e s e n t a t i o n s 
a t t r i b u t e d t o c l a i m a n t i n the v o c a t i o n a l r e p o r t s which the Referee 
r e f u s e d t o admit i n t o evidence. Vie note i n p a s s i n g t h a t t h e 
r e p o r t s s h o u l d have been a d m i t t e d i n t o e v i dence, i f o n l y f o r t h e 
purposes of impeachment. Marion R. Webb, 37 Van N a t t a 660, 750 
( 1 9 8 5 ) . 

ORDER 

This case i s remanded t o the Referee f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

CHERYL K. OLIVER, Claimant WCB 82-00732 
David Force, Claimant's Attorney September 25, 1985 
SAIF Corp Legal, Defense Attorney Order on Review 
Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Q u i l l i n a n ' s order which remanded c l a i m a n t ' s second mental 
s t r e s s c l a i m f o r c l o s u r e pursuant t o ORS 656.268. 

On A p r i l 22, 1984 c l a i m a n t f i l e d a c l a i m f o r mental s t r e s s 
f o r t h e p e r i o d from 1977 t o A p r i l 1981. At about t h a t t i m e , 
c l a i m a n t was t r a n s f e r r e d t o another j o b w i t h the same employer. 
The c l a i m was denied and a h e a r i n g was r e q u e s t e d . I n e a r l y 
January 1982 c l a i m a n t l e f t her employment and f i l e d a c l a i m f o r 
c o n t i n u e d j o b s t r e s s from A p r i l 1981 t h r o u g h the end o f her 
employment. I n mid January 1982 a h e a r i n g was h e l d on the f i r s t 
s t r e s s c l a i m . The p a r t i e s agreed t h a t the second c l a i m would not 
be l i t i g a t e d , b u t r a t h e r t h a t i f the f i r s t s t r e s s c l a i m were 
u l t i m a t e l y h e l d t o be compensable, SAIF would r e s c i n d i t s d e n i a l 
and accept t h e second c l a i m . The f i r s t s t r e s s c l a i m was 
u l t i m a t e l y found compensable by the Court of Appeals i n February 
1984. SAIF has consented t o the s e t t i n g a s i d e of i t s d e n i a l o f 
t h e second c l a i m . 

W h i l e the c o m p e n s a b i l i t y of the f i r s t c l a i m was b e i n g 
l i t i g a t e d t he c l a i m was s u b m i t t e d t o the E v a l u a t i o n D i v i s i o n f o r 
c l o s u r e . A September 15, 1982 D e t e r m i n a t i o n Order awarded 
c l a i m a n t temporary p a r t i a l d i s a b i l i t y from November 12, 1980 
t h r o u g h March 4, 1981 and no permanent d i s a b i l i t y . N e i t h e r p a r t y 
r e q u e s t e d a h e a r i n g on the D e t e r m i n a t i o n Order. 

SAIF contends t h a t by s t i p u l a t i o n , the f i r s t c l a i m subsumed 
the second; and as a r e s u l t , the September 15, 1982 D e t e r m i n a t i o n 
Order i s res j u d i c a t a as t o c l a i m a n t ' s d i s a b i l i t y . I t a l s o 
contends t h a t c l a i m a n t ' s e n t i r e compensable c o n d i t i o n was 
c o n s i d e r e d by t h e E v a l u a t i o n D i v i s i o n a t the time of r a t i n g . 
Claimant contends t h a t s i n c e the second s t r e s s c l a i m i n v o l v e d 
d i f f e r e n t s t r e s s o r s , a d i f f e r e n t p e r i o d of d i s a b i l i t y and 
d i f f e r e n t symptoms, the c l a i m s h o u l d now be s e p a r a t e l y c l o s e d . 

ORS 656.268(2) i n p e r t i n e n t p a r t p r o v i d e s : 

"When the i n j u r e d worker's c o n d i t i o n 
r e s u l t i n g from a d i s a b l i n g i n j u r y has 
become m e d i c a l l y s t a t i o n a r y * * * t h e 
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i n s u r e r or s e l f - i n s u r e d employer s h a l l so 
n o t i f y the E v a l u a t i o n D i v i s i o n , t h e worker, 
and employer, i f any, and request the c l a i m 
t o be examined and f u r t h e r compensation, i f 
any, be determined. A copy o f a l l medical 
r e p o r t s and r e p o r t s o f v o c a t i o n a l 
r e h a b i l i t a t i o n agencies or co u n s e l o r s s h a l l 
be f u r n i s h e d t o the E v a l u a t i o n D i v i s i o n and 
t o t he worker and t o the employer, i f 
requested by such worker or employer." 

The Department c o n s i d e r s a l l medical r e p o r t s accumulated d u r i n g 
the l i f e o f a c l a i m t o be necessary f o r c l a i m d e t e r m i n a t i o n and 
r e q u i r e s t h a t they be s u b m i t t e d t o i t . OAR 4 3 6 - 6 5 - 0 1 0 ( 3 ) 
(renumbered OAR 4 3 6 - 3 0 - 0 3 0 ( 3 ) , May 1 , 1 9 8 5 ) . 

We f i n d t h a t c l a i m a n t ' s two s t r e s s c l a i m s r e l a t e t o a s i n g l e 
mental c o n d i t i o n . Claimant's employment r e l a t e d s t r e s s ceased 
s e v e r a l months b e f o r e the D e t e r m i n a t i o n Order i s s u e d . The 
issuance o f the D e t e r m i n a t i o n Order i m p l i e d a f i n d i n g t h a t 
c l a i m a n t ' s mental s t r e s s c o n d i t i o n had become m e d i c a l l y 
s t a t i o n a r y . The D e t e r m i n a t i o n Order r a t e d c l a i m a n t ' s d i s a b i l i t y 
r e l a t i v e t o t h a t c o n d i t i o n . Claimant does not contend t h a t her 
c o n d i t i o n has sub s e q u e n t l y worsened. A second d e t e r m i n a t i o n a t 
t h i s t i m e would serve no purpose. A c c o r d i n g l y , t h a t p o r t i o n o f 
the Referee's order d i r e c t i n g t h a t t h e second s t r e s s c l a i m be 
s e p a r a t e l y c l o s e d i s r e v e r s e d . 

ORDER 

The Referee's o r d e r dated March 14, 1985 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n o f the Referee's o r d e r 
remanding the c l a i m t o C l o s i n g and E v a l u a t i o n f o r f u r t h e r 
p r o c e s s i n g and payment o f any b e n e f i t s due u n t i l c l o s u r e pursuant 
t o ORS 656.268 i s r e v e r s e d . The Referee's order i s a f f i r m e d i n 
a l l o t h e r r e s p e c t s . 

WILLI A. ARNDT, Claimant WCB 81-08483 
Joseph C. Post, Claimant's Attorney September 27, 1985 
Marshall C. Cheney, Defense Attorney Order on Remand 

This m a t t e r i s b e f o r e the Board on remand from the Court o f 
Appeals. I n Arndt v. N a t i o n a l A p p l i a n c e Co., 74 Or App 20 ( 1 9 8 5 ) , 
t h e c o u r t r e v e r s e d our p r e v i o u s Order on Review and r e i n s t a t e d the 
Referee's award f o r permanent t o t a l d i s a b i l i t y . Claimant 
s u b s e q u e n t l y f i l e d h i s p e t i t i o n f o r a t t o r n e y fees i n the c o u r t , 
and t he c o u r t has remanded t h a t p e t i t i o n t o the Board f o r 
d e t e r m i n a t i o n . 

On c o n s i d e r a t i o n o f c l a i m a n t ' s a t t o r n e y fee p e t i t i o n p u r s u a n t 
t o OAR 4 3 8 - 4 7 - 0 4 5 ( 1 ) , c l a i m a n t ' s agreement w i t h h i s a t t o r n e y f o r 
payment o f a t t o r n e y fees i s approved. Claimant's a t t o r n e y i s 
a l l o w e d a reasonable fee o f 25% o f the i n c r e a s e d compensation 
awarded c l a i m a n t by the Court of Appeals, not t o exceed $3,350, t o 
be p a i d out of and not i n a d d i t i o n t o c l a i m a n t ' s compensation. 

IT IS SO ORDERED. 
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JUDY A. BRITTON, Claimant WCB 84-06935 & 84-04723 
Peter 0. Hansen, Claimant's Attorney September 27, 1985 
Nancy J. Meserow, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee Mulder's o r d e r which 
uphe l d t h e i n s u r e r ' s d e n i a l o f her o c c u p a t i o n a l disease c l a i m f o r 
a neck and upper back c o n d i t i o n . On r e v i e w , c l a i m a n t contends 
t h a t her c o n d i t i o n i s compensable. 

With i t s respondent's b r i e f t h e i n s u r e r has enclosed a copy 
o f a c h a r t note from c l a i m a n t ' s t r e a t i n g surgeon and an a f f i d a v i t 
from i t s a t t o r n e y . The i n s u r e r r e q u e s t s t h a t t h e Board c o n s i d e r 
t h i s "new evidence" which i t contends was u n o b t a i n a b l e a t the t i m e 
of h e a r i n g . We t r e a t t h i s submission as a motion t o remand f o r 
th e t a k i n g o f f u r t h e r evidence. We deny the m o t i o n . F o l l o w i n g 
our de novo r e v i e w , we are not persuaded t h a t t h e r e c o r d has been 
• i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed." 
ORS 6 5 6 . 2 9 5 ( 5 ) . Furthermore, we are unconvinced t h a t t h i s 
evidence was not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t he r e c o r d 
was e v e n t u a l l y c l o s e d . See D e l f i n a P. Lopez, 37 Van N a t t a 164, 
170 ( 1 9 8 5 ) . 

The Board a f f i r m s t h e order of the Referee. 

ORDER 

The Referee's o r d e r dated March 1 1 , 1985 i s a f f i r m e d . 

RICHARD GILL, Claimant WCB 84-01913 
Bennett, et a l . , Claimant's Attorneys September 27, 1985 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
Peterson's o r d e r t h a t o rdered i t t o pay c l a i m a n t temporary t o t a l 
d i s a b i l i t y compensation f o r the p e r i o d from January 9, 1984 
t h r o u g h A p r i l 3, 1984, and assessed a 25% p e n a l t y and an 
a s s o c i a t e d a t t o r n e y f ee f o r the employer's unreasonable 
t e r m i n a t i o n o f t h a t compensation. The iss u e s on review are 
c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y compensation 
and p e n a l t i e s and a t t o r n e y f e e s . 

Claimant was a 4 9 - y e a r - o l d s t e e l w o r k e r when he s u s t a i n e d 
compensable arm and w r i s t i n j u r i e s i n May of 1983. While he was 
o f f work due t o the i n j u r i e s , c l a i m a n t ' s union went on s t r i k e . 
The employer c o n t i n u e d t o ope r a t e the s t e e l m i l l , however, u s i n g 
b o t h n e w l y - h i r e d employes and e x i s t i n g workers who were w i l l i n g t o 
cro s s t he p i c k e t l i n e . 

On December 2, 1983, w h i l e t he s t r i k e was s t i l l i n p r o g r e s s , 
t h e employer r e c e i v e d a note from c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
i n d i c a t i n g t h a t c l a i m a n t was capable o f r e t u r n i n g t o l i g h t d u t y 
work. The d o c t o r a l s o asked t h a t he be shown a j o b d e s c r i p t i o n 
f o r any l i g h t j o b o f f e r e d t o c l a i m a n t . The employer responded 
w i t h a b r i e f note t o the d o c t o r , s t a t i n g t h a t c l a i m a n t would be 
o f f e r e d a p o s i t i o n t r a i n i n g new employes and t h a t t h e j o b "would 
not p u t any s t r e s s on h i s a r m / w r i s t . . A f t e r r e c e i v i n g t h e 
n o t e , c l a i m a n t ' s p h y s i c i a n responded: " I do t h i n k t h i s would be a 
good j o b f o r [ c l a i m a n t ] , and he c o u l d s t a r t t h i s i m m e d i a t e l y . " 
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A f t e r r e c e i v i n g the d o c t o r ' s response, t h e employer wrote t o 
c l a i m a n t a d v i s i n g him o f the a v a i l a b i l i t y o f l i g h t d u t y work. I t 
a l s o r e q u e s t e d t h a t he r e p o r t f o r d u t y s i x days l a t e r . The l e t t e r 
a d v i s e d c l a i m a n t o f the b e g i n n i n g t i m e , p l a c e and date o f t h e 
employment and t h a t t h e t r e a t i n g d o c t o r had approved t he j o b as i t 
had been d e s c r i b e d t o him. The l e t t e r d i d not s p e c i f y t h e wage 
r a t e t o be p a i d , d u r a t i o n of the j o b or the s p e c i f i c j o b d u t i e s t o 
be p e r f o r m e d , o t h e r than t o i n d i c a t e t h a t t h e work would i n v o l v e 
t r a i n i n g new employes. 

A f t e r r e c e i v i n g t h e employer's l e t t e r , c l a i m a n t met w i t h h i s 
un i o n r e p r e s e n t a t i v e s and decided not t o accept t h e l i g h t d u t y j o b 
because i t would r e q u i r e c r o s s i n g the p i c k e t l i n e . When c l a i m a n t 
d i d n o t r e p o r t t o work on the de s i g n a t e d day, the employer 
t e r m i n a t e d h i s temporary d i s a b i l i t y compensation and v o c a t i o n a l 
a s s i s t a n c e . The employer sent a l e t t e r t o c l a i m a n t a d v i s i n g him 
of t h e reasons f o r t e r m i n a t i n g v o c a t i o n a l s e r v i c e s , b u t no 
communication was sent r e g a r d i n g t he reasons f o r t he t e r m i n a t i o n 
of h i s temporary d i s a b i l i t y payments. There i s no evidence t h a t 
the Workers' Compensation Department, Compliance D i v i s i o n r e c e i v e d 
c o p i e s o f the correspondence sent t o c l a i m a n t . The Department's 
R e h a b i l i t a t i o n Review D i v i s i o n d i d r e c e i v e a copy o f the 
v o c a t i o n a l a s s i s t a n c e t e r m i n a t i o n l e t t e r , however. 

Claimant requested a h e a r i n g , a s s e r t i n g t h a t t h e employer's 
t e r m i n a t i o n of b e n e f i t s was unreasonable. He suggested t h a t a 
r e f u s a l t o cross a s t r i k e p i c k e t l i n e i s good cause f o r f a i l u r e t o 
accept l i g h t d u t y employment. The Referee agreed and h e l d t h a t 
r e q u i r i n g an i n j u r e d worker t o cross a p i c k e t l i n e i n or d e r t o 
m a i n t a i n e l i g i b i l i t y f o r workers' compensation b e n e f i t s would p u t 
a " c h i l l i n g e f f e c t " on the worker's f e d e r a l l y - p r o t e c t e d r i g h t t o 
b a r g a i n c o l l e c t i v e l y . 

The Referee noted t h a t a t the time o f h i s o r d e r , t h e Workers' 
Compensation Law d i d not address t he l a b o r i s s u e p r e s e n t e d by t h i s 
case. He c i t e d a s e c t i o n of ORS Chapter 657, however, t h a t does. 
Chapter 657 i s Oregon's Employment Law, and ORS 657.195(1) 
p r o v i d e s : 

" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f 
t h i s c h a p t e r , no work i s deemed s u i t a b l e 
and b e n e f i t s s h a l l not be denied under t h i s 
c h a p t er t o any o t h e r w i s e e l i g i b l e 
i n d i v i d u a l f o r r e f u s i n g t o accept new work 
under any of the f o l l o w i n g c o n d i t i o n s : 

" ( a ) I f the p o s i t i o n o f f e r e d i s vacant due 
d i r e c t l y t o a s t r i k e , l o c k o u t or o t h e r 
l a b o r d i s p u t e . . . . " 

The Referee f e l t t h a t t h i s s e c t i o n o f the Employment Law 
i n d i c a t e d a l e g i s l a t i v e i n t e n t a p p l i c a b l e t o the Workers' 
Compensation Law as w e l l . The Referee h e l d , t h e r e f o r e , t h a t 
c l a i m a n t had not been o f f e r e d a " s u i t a b l e " j o b , as t h a t term i s 
used i n the s t a t u t e , and t h a t temporary d i s a b i l i t y payments s h o u l d 
not have been t e r m i n a t e d . The Referee made an a l t e r n a t i v e f i n d i n g 
t h a t even i f the t e r m i n a t i o n was p r o p e r , the employer s h o u l d have 
r e i n s t a t e d c l a i m a n t ' s payments s i x weeks a f t e r the l i g h t d u t y j o b 
was o f f e r e d , f o r t he a l t e r n a t i v e employment was o f f e r e d o n l y f o r a 
six-week p e r i o d . See OAR 436-54-222(6)(b) (renumbered OAR 
436-60-030, May 1 , 1985). The Referee found t h a t a l t h o u g h t h e 
employer's t e r m i n a t i o n o f v o c a t i o n a l s e r v i c e s was a l s o improper, 
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cne i s s u e was mooted Decause of c l a i m a n t ' s b e i n g r e l e a s e d f o r 
r e g u l a r employment b e f o r e the f i r s t D e t e r m i n a t i o n Order i s s u e d . 
F i n a l l y , t h e Referee found t h e employer's conduct i n t e r m i n a t i n g 
c l a i m a n t ' s b e n e f i t s t o be unreasonable. 

On r e v i e w , t h e employer argues t h a t t he Referee e r r e d by 
a p p l y i n g Chapter 657 p r o v i s i o n s i n a work e r s ' compensation 
c o n t e x t . The employer a s s e r t s t h a t i f t h e l e g i s l a t u r e had 
i n t e n d e d t o i n c l u d e t he " s t r i k e " p r o v i s i o n s o f the Employment Law 
i n t h e Workers' Compensation Law, i t would have done so. I t s 
f a i l u r e t o do so, t h e employer argues, must be viewed as 
d e l i b e r a t e . 

C laimant responds t h a t t h e Referee was c o r r e c t i n r e c o g n i z i n g 
the l e g i s l a t u r e ' s o v e r a l l p o l i c y of p r o t e c t i n g a worker's l a b o r 
r i g h t s . C l a i m a n t ' s p r i m a r y argument, however, i s t h a t t h e 
employer f a i l e d t o f o l l o w t he a d m i n i s t r a t i v e r u l e s a l l o w i n g f o r 
t e r m i n a t i o n o f d i s a b i l i t y b e n e f i t s and t h a t t h e t e r m i n a t i o n was, 
t h e r e f o r e , unreasonable. The Referee mentioned o n l y i n p a s s i n g 
t h a t t h e employer may have f a i l e d t o adhere t o the r u l e s g o v e r n i n g 
b e n e f i t t e r m i n a t i o n . 

A f t e r r e v i e w i n g t he r e c o r d , we f i n d t h a t we need n o t address 
th e l a b o r i s s u e p r e s e n t e d h e r e , f o r i t i s c l e a r t h a t t h e employer 
f a i l e d t o f o l l o w t h e re q u i r e m e n t s s e t f o r t h i n the a d m i n i s t r a t i v e 
r u l e s g o v e r n i n g t e r m i n a t i o n o f temporary d i s a b i l i t y compensation. 
The t e r m i n a t i o n o f c l a i m a n t ' s b e n e f i t s was, t h e r e f o r e , 
u nreasonable. 

OAR 436-54-222 (renumbered OAR 436-60-030, May 1, 1985), s e t s 
f o r t h t h e r u l e s f o r t e r m i n a t i n g b e n e f i t s . The p e r t i n e n t p o r t i o n s 
o f the r u l e p r o v i d e : 

" ( 5 ) The i n s u r e r or s e l f - i n s u r e d employer 
s h a l l cease p a y i n g temporary t o t a l 
d i s a b i l i t y compensation and s t a r t making 
payment o f such temporary p a r t i a l 
compensation as would be due i n s e c t i o n (1) 
when an i n j u r e d worker r e f u s e s wage e a r n i n g 
employment p r i o r t o c l a i m d e t e r m i n a t i o n 
under the f o l l o w i n g c o n d i t i o n s : 

" ( a ) t he a t t e n d i n g p h y s i c i a n has been 
n o t i f i e d by t h e employer or i n s u r e r o f t h e 
s p e c i f i c d u t i e s t o be performed by the 
i n j u r e d worker and the p h y s i c a l 
r e q u i r e m e n t s t h e r e o f ; 
" ( b ) t h e a t t e n d i n g p h y s i c i a n agrees t h a t 
t h e o f f e r e d employment appears t o be w i t h i n 
the t h e worker's c a p a b i l i t i e s ; and 

" ( c ) t h e employer has p r o v i d e d the i n j u r e d 
worker w i t h a w r i t t e n o f f e r o f employment 
which s t a t e s t h e b e g i n n i n g t i m e , date and 
p l a c e ; t h e d u r a t i o n of t he j o b , i f known; 
th e wage r a t e p a yable; an a c c u r a t e 
d e s c r i p t i o n o f the j o b d u t i e s and t h a t t h e 
a t t e n d i n g p h y s i c i a n has s a i d t he o f f e r e d 
employment appears t o be w i t h i n t he 
worker's c a p a b i l i t i e s . . . . 
" ( 7 ) An i n s u r e r or s e l f - i n s u r e d employer 
s h a l l p r o v i d e a w r i t t e n e x p l a n a t i o n t o the 
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i n j u r e d worker of the reasons f o r changes 
i n t he compensation r a t e and the method o f 
c o m p u t a t i o n whenever temporary t o t a l 
d i s a b i l i t y compensation i s t e r m i n a t e d and 
temporary p a r t i a l d i s a b i l i t y compensation 
commences, and v i c e v e r s a . A copy of the 
l e t t e r t o the worker s h a l l be sent t o the 
Compliance D i v i s i o n i n cases where the 
worker has r e f u s e d wage e a r n i n g employment." 

We f i n d t h a t the employer i n t h i s case f a i l e d t o meet the 
r e q u i r e m e n t s of the f o r e g o i n g r u l e s i n a number of r e s p e c t s . 
F i r s t , we are not s a t i s f i e d t h a t the employer s u f f i c i e n t l y 
a p p r i s e d c l a i m a n t ' s p h y s i c i a n of the " s p e c i f i c d u t i e s t o be 
performed by the i n j u r e d worker and the p h y s i c a l r e q u i r e m e n t s 
t h e r e o f . " The employer's note t o the d o c t o r merely i n d i c a t e d t h a t 
t he j o b would not i n j u r e c l a i m a n t ' s arm. I t d i d n o t d i s c u s s what 
c l a i m a n t ' s s p e c i f i c d u t i e s would be and i t c l e a r l y d i d not s e t 
f o r t h t he p h y s i c a l r e q u i r e m e n t s of the work. The d o c t o r ' s 
a p p r o v a l of the work w i t h o u t more i n f o r m a t i o n amounted t o l i t t l e 
a p p r o v a l a t a l l . 

Second, a l t h o u g h the employer sent a l e t t e r t o c l a i m a n t 
a d v i s i n g him o f the e x i s t e n c e of l i g h t d u t y work, the l e t t e r d i d 
not comply w i t h OAR 436-54-222(5)(c) (renumbered OAR 436-60-030, 
May 1 , 1985). I t d i d not i n d i c a t e c l a i m a n t ' s wage r a t e , j o b 
d u r a t i o n or an a c c u r a t e j o b d e s c r i p t i o n . The employer argues t h a t 
c l a i m a n t o b t a i n e d t h i s i n f o r m a t i o n o r a l l y . The r u l e does not 
p r o v i d e f o r o r a l n o t i c e , however; n o t i c e must be w r i t t e n . 

T h i r d , the employer f a i l e d t o p r o v i d e c l a i m a n t w i t h a w r i t t e n 
e x p l a n a t i o n of the reasons f o r the t e r m i n a t i o n of h i s temporary 
t o t a l d i s a b l i l i t y compensation. N e i t h e r was the Compliance 
D i v i s i o n a p p r i s e d of the employer's a c t i o n . This f a i l u r e was i n 
d i r e c t c o n t r a v e n t i o n of OAR 436-54-222(7) (renumbered OAR 
436-60-030, May 1 , 1985). 

Under these c i r c u m s t a n c e s , we f i n d t h a t the employer's 
t e r m i n a t i o n o f b e n e f i t s was unreasonable and t h a t a p e n a l t y and 
a t t o r n e y fee were w a r r a n t e d . 

For the r e c o r d , we note t h a t the 1985 Oregon L e g i s l a t i v e 
Assembly r e c e n t l y enacted Senate B i l l 449, which p e r m i t s an 
i n j u r e d worker who has been r e l e a s e d by the a t t e n d i n g p h y s i c i a n t o 
r e t u r n t o work t o r e f u s e t o r e t u r n , w i t h o u t l o s s of v o c a t i o n a l 
a s s i s t a n c e , i f a l a b o r d i s p u t e i s i n p r o g r e s s a t the p l a c e o f 
employment. 1985 Or Laws, ch. 425 ( e f f e c t i v e September 20, 
1985). Because the r i g h t s and l i a b i l i t i e s o f i n j u r e d workers and 
t h e i r employers are g e n e r a l l y determined by the s t a t u t e s i n e f f e c t 
a t t he time of the i n j u r y , however, Holmes v. SAIF, 38 Or App 145 
( 1 9 7 9 ) , the new law ( t o the e x t e n t t h a t i t i s a p p l i c a b l e h e r e i n ) 
w i l l not be r e t r o a c t i v e l y a p p l i e d . See Derenco v B e n j . F r a n k l i n 
Sav. and Loan Ass'n, 281 Or 533, cerFUen 439 U.S. 1051 ( 1 9 7 8 ) . 

ORDER 

The Referee's order dated March 22, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the s e l f - i n s u r e d employer. 
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ROY W. HAMMETT, Claimant WCB 84-06239 & 83-09271 
K i l p a t r i c k s & Pope, Claimant's Attorneys September 27, 1985 
M i t c h e l l , e t a l . , Defense Attorneys Order on Review 
SAIF Corp Legal, Defense Attorney 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review o f Referee Fink's o r d e r which upheld 
t h e SAIF C o r p o r a t i o n ' s d e n i a l of a g g r a v a t i o n o f c l a i m a n t ' s 
August 3, 1980 low back i n j u r y and upheld CDS of Oregon's d e n i a l 
o f a g g r a v a t i o n o f c l a i m a n t ' s March 13, 1979 low back i n j u r y . SAIF 
denied c o m p e n s a b i l i t y o f c l a i m a n t ' s worsened c o n d i t i o n as 
u n r e l a t e d t o t h e i n j u r y f o r which i t was r e s p o n s i b l e . CDS o f 
Oregon denied r e s p o n s i b i l i t y . The i s s u e s on r e v i e w are 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

SAIF argues t h a t i t i s not r e s p o n s i b l e f o r c l a i m a n t ' s 
worsened c o n d i t i o n because t h e r e was a superceding i n t e r v e n i n g 
a c c i d e n t w h i l e w o r k i n g f o r SAIF's i n s u r e d f o r which t h e r e was no 
c l a i m made or t h a t t h e m e d i c a l evidence preponderates t h a t t h e 
p r i o r i n j u r y , i n s u r e d by CDS o f Oregon, i s t h e cause o f c l a i m a n t ' s 
worsened c o n d i t i o n . CDS o f Oregon argues t h a t SAIF i s r e s p o n s i b l e 
f o r t he l a s t i n j u r y and t h a t i t f a i l e d t o prove t h a t the e a r l i e r 
i n j u r y was the cause of the worsened c o n d i t i o n . Claimant argues 
t h a t c o m p e n s a b i l i t y o f h i s worsened c o n d i t i o n r e s u l t s from a t 
l e a s t one i f not a l l o f h i s i n d u s t r i a l i n j u r i e s and t h a t SAIF 
sh o u l d be found r e s p o n s i b l e . There i s no d i s p u t e t h a t c l a i m a n t ' s 
c o n d i t i o n has worsened. 

I n 1966 c l a i m a n t had a laminectomy, diskectomy and 
foraminotomy a t L5-S1 t o f r e e h i s L5 nerve r o o t . I n 1972 he 
s u f f e r e d a moderate t o severe lumbosacral s p r a i n . On March 13, 
1979 c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back i n a 
l i f t i n g i n c i d e n t w h i l e employed a t CDS of Oregon's i n s u r e d . I n 
June 1979 c l a i m a n t s u b m i t t e d t o the same type o f s u r g e r y as he had 
i n 1966 t o remove bone and scar t i s s u e t h a t were r e s u l t s of the 
1966 s u r g e r y e n t r a p p i n g the L5 nerve r o o t and f o r a d i s c a t L4-5. 
The c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated A p r i l 1 , 1980, 
which awarded 32° f o r 10% unscheduled permanent p a r t i a l d i s a b i l i t y . 

He began work a t Eastern Oregon S t a t e H o s p i t a l , SAIF's 
i n s u r e d , i n August 1979. A f t e r he r e t u r n e d t o work, h i s d o c t o r 
r e p o r t e d t h a t c l a i m a n t had a b s o l u t e l y no back or l e g p a i n , but by 
November 1979 t h e r i g h t l e g p a i n was r e t u r n i n g . On August 3, 1980 
c l a i m a n t was t a c k l e d from behind by a p a t i e n t . He was o f f work 
f o r f o u r days, responded t o c o n s e r v a t i v e c a r e , and r e t u r n e d t o 
work w i t h o u t a d d i t i o n a l impairment. This c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order dated October 1 , 1980 which awarded o n l y 
temporary t o t a l d i s a b i l i t y . 

I n December of 1981 or 1982, c l a i m a n t cannot be sure which 
y e a r , c l a i m a n t dropped t h r e e t o f o u r f e e t from the s i d e o f a 
s c a f f o l d w h i l e hanging seasonal l i g h t i n g a t SAIF's i n s u r e d . He 
t o l d h i s s u p e r v i s o r of the a c c i d e n t , but l o s t no time from work 
and sought no medical care r e l a t e d t o t h i s i n c i d e n t . 

On June 6, 1983 a d o c t o r noted t h a t g r a d u a l l y i n c r e a s i n g p a i n 
had reached t h e t r o u b l e p o i n t where i t was i n t e r f e r i n g w i t h 
c l a i m a n t ' s a b i l i t y t o do h i s j o b . The d o c t o r thought the i n c r e a s e 
i n p a i n had o c c u r r e d over the p r e v i o u s two weeks. On June 16, 
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1983 Dr. Weeks examined c l a i m a n t and r e p o r t e d t h a t c l a i m a n t 
complained o f p a i n i n h i s back and r i g h t l e g w i t h o u t r e c e n t 
i n j u r y , " j u s t r a t h e r g r a d u a l onset o f p a i n i n the low back and 
r a d i a t i n g d i s c o m f o r t i n t o t h e r i g h t lower e x t r e m i t y . " Claimant 
was h o s p i t a l i z e d f o r c o n s e r v a t i v e t r e a t m e n t and d i a g n o s t i c 
procedures from June 20 th r o u g h June 27, 1983. The t e n t a t i v e 
d i a g n o s i s was p o s s i b l e h e r n i a t e d nucleus pulposus or p e r i n e u r a l 
f i b r o s i s . On June 24, 1983 Dr. Bingham r e p o r t e d CT scan f i n d i n g s 
of b u l g i n g d i s c or f i b r o s i s or composite r o o t e x i t a t L5-S1. Dr. 
Weeks f e l t t h e CT scan was e q u i v o c a l . 

On J u l y 14, 1983 c l a i m a n t was examined by Dr. G e h l i n g . Dr. 
Ge h l i n g f e l t t h a t c l a i m a n t needed EMG/NCV t e s t i n g t o f u r t h e r 
d e f i n e c l a i m a n t ' s c o n d i t i o n . Dr. Isaacs r e p o r t e d t h a t nerve 
c o n d u c t i o n t e s t i n g r e v e a l e d sensory S-l nerve r o o t r a d i c u l o p a t h y . 
On J u l y 19, 1983 Dr. Gehlin g opined t h a t , "There i s a l i k e l i h o o d 
t h a t t h e m a j o r i t y o f h i s CT f i n d i n g s are r e l a t e d t o scar t i s s u e . " 

On J u l y 20, 1983 c l a i m a n t v i s i t e d an emergency room 
c o m p l a i n i n g o f p a i n i n h i s low back. The emergency room r e p o r t e d 
t h a t c l a i m a n t ' s back p a i n problem had been b o t h e r i n g him over a 
two year p e r i o d . 

On J u l y 25, 1983 Dr. Gehling wrote a l e t t e r t o SAIF. He 
summarized c l a i m a n t ' s h i s t o r y , i n c l u d i n g h i s i m p r e s s i o n t h a t 
c l a i m a n t ' s l a t e s t a c c i d e n t i n v o l v e d a c o l l a p s i n g s c a f f o l d and t h a t 
c l a i m a n t ' s symptoms had i n c r e a s e d as a r e s u l t o f the c o l l a p s i n g 
s c a f f o l d i n c i d e n t . He summarized h i s assessment o f the 
c o n t r i b u t i o n o f the v a r i o u s i n j u r i e s t o c l a i m a n t ' s c o n d i t i o n as 
f o l l o w s : 

"You w i l l a l s o note t h a t the p a t i e n t has 
had two p r i o r back s u r g e r i e s , one i n 1966 
and one i n 1979. Obviously these were 
p o i n t s t h a t were not a d m i t t e d t o the r e c o r d 
on admission by Dr. Weeks and are c e r t a i n l y 
c o n t r i b u t o r y toward the p a t i e n t ' s p r e s e n t 
problems. 

" I n my o p i n i o n , the major c o n t r i b u t i n g 
cause o f [ c l a i m a n t ' s ] c u r r e n t c o n d i t i o n 
must be t w o - f o l d . F i r s t , the p a t i e n t 
d e s c r i b e s an i n j u r y a p p r o x i m a t e l y one year 
ago a t work of f a l l i n g o f f s c a f f o l d i n g and 
si n c e then having back problems. Secondly, 
the f a c t t h a t the p a t i e n t has had two back 
s u r g e r i e s a l r e a d y would i n d i c a t e t h a t he 
has had s i g n i f i c a n t p a t h o l o g y occur i n h i s 
back such t h a t o b v i o u s l y t he s u r g e r i e s and 
the p r i o r i n j u r i e s do have a 
p r e - d i s p o s i t i o n towards f u r t h e r problems. 
Combined w i t h t h i s i s the f a c t t h e p a t i e n t 
does have a Torrance CT scan t h a t 
demonstrated s p e c k l i n g and b u l g i n g w i t h 
o b l i t e r a t i o n o f the S-l nerve r o o t on the 
r i g h t a t the 5-1 l e v e l . This i s l i k e l y 
r e l a t e d t o s c a r r i n g and/or r e c u r r e n t d i s c . 
Combined w i t h t h i s i s the f a c t t h a t t h e 
p a t i e n t has p h y s i c a l f i n d i n g s t o s u p p o r t 
t h i s , t h a t b e i n g an absent a n k l e r e f l e x on 
the r i g h t and some S - l , S-2 type 
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h y p o a l g e s i a d y s e s t h e s i a on the r i g h t f o o t , 
and e l e c t r o - p h y s i o l o g i c data t o s u p p o r t 
t h i s a l o n g w i t h the suspected n e u r o p a t h i c 
process i n the p e r o n e a l nerve on t h e r i g h t . 

" I n r e gards t o the p a t i e n t ' s 1980 work 
i n j u r y , I do not t h i n k t h i s r e l a t e s 
s i g n i f i c a n t l y t o h i s c u r r e n t c o m p l a i n t s 
s i n c e the p a t i e n t d e s c r i b e s an i n j u r y a 
year l a t e r t h a t p r e c i p i t a t e d the new onset 
of d i s c o m f o r t . " 

The n e x t and f i n a l s t a t e m e n t on m e d i c a l c a u s a t i o n was Dr. 
G e hling's June 19, 1984 l e t t e r t o CDS o f Oregon's c o u n s e l . He 
s t a t e d : 

" C e r t a i n l y the p a t i e n t has a p r e d i s p o s i t i o n 
towards back problems r e l a t e d t o h i s p r i o r 
s u r g e r i e s i n t h e a f f e c t e d a r e a . However, 
the p a t i e n t s t a t e d t h e onset o f h i s new 
symptoms developed a f t e r h i s f a l l from t h e 
s c a f f o l d i n g and c e r t a i n l y t h i s t y p e o f 
trauma c o u l d p r e c i p i t a t e the new p a t h o l o g y 
t h a t has c o n t r i b u t e d towards h i s p r e s e n t 
symptomatology, be t h i s bony versus b u l g i n g 
d i s c , e t c e t e r a . 

" P r e s e n t l y the p a t i e n t has c h r o n i c back 
d i s c o m f o r t w i t h some S-l i r r i t a t i o n and 
evidence f o r a neuropathy. His p a i n 
p a t t e r n has c e r t a i n l y been a c c e l e r a t e d and 
l i k e l y r e s u r f a c e d secondary t o h i s f a l l 
from t h e s c a f f o l d i n g . 

"As t o h i s back i n j u r y i n 1980, I have no 
o p i n i o n as regards how t h i s c o n t r i b u t e s t o 
h i s p r e s e n t c o m p l a i n t s s i n c e he s t a t e d t h i s 
r e s o l v e d , and I do not have any i n d i c a t i o n s 
as t o i t s s e v e r i t y , e t c e t e r a . " 

The Referee found t h a t he d i d not q u e s t i o n c l a i m a n t ' s 
t e s t i m o n y based on demeanor a t h e a r i n g , but he d i s c o u n t e d t h e 
t e s t i m o n y on the b a s i s o f c o n f l i c t s w i t h the m e d i c a l 
documentation. Claimant t e s t i f i e d t h a t he had had r i g h t l e g p a i n 
s i n c e t h e 1980 i n j u r y , b u t t h e r e was no c o m p l a i n t r e c o r d e d u n t i l 
June 1983. The Referee d i d n o t r e l y on c l a i m a n t ' s t e s t i m o n y and 
found t h a t c l a i m a n t ' s c o n d i t i o n was not proven t o be due t o e i t h e r 
compensable i n j u r y . 

Claimant t e s t i f i e d t h a t the s c a f f o l d i n g i n c i d e n t d i d not 
cause him t o l o s e t i m e from work nor t o seek medical a t t e n t i o n . 
Claimant t e s t i f i e d t h a t the mobile s c a f f o l d i n g had t i p p e d and 
c l a i m a n t had l e t go and dropped s t r a i g h t down a s h o r t d i s t a n c e and 
landed on h i s f e e t . Whatever d i s c o m f o r t c l a i m a n t i n c u r r e d as a 
r e s u l t of the s c a f f o l d i n g i n c i d e n t r e s o l v e d q u i c k l y . 

We f i n d Dr. Gehling's o p i n i o n i s p e r s u a s i v e t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s p r o b a b l y caused by s c a r r i n g r e l a t e d t o h i s 
p r i o r i n j u r i e s and s u r g e r i e s . We f i n d t h a t the d o c t o r ' s o p i n i o n 
i s p e r s u a s i v e t h a t the 1980 i n d u s t r i a l i n j u r y was not c o n t r i b u t o r y 
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t o c l a i m a n t ' s c o n d i t i o n i n 1983 because c l a i m a n t had c l e a r l y 
r e c o v e r e d c o m p l e t e l y from what was a minor s t r a i n . But we do not 
f i n d t h e d o c t o r ' s o p i n i o n i s p e r s u a s i v e t h a t the s c a f f o l d i n c i d e n t 
t h a t o c c u r r e d s i x or e i g h t e e n months b e f o r e the May 1983 r e q u e s t 
f o r m e d i c a l t r e a t m e n t was c a u s a t i v e o f the p r o b a b l e s c a r r i n g 
r e v e a l e d by s p i n a l tomography. There i s f u r t h e r p e r s u a s i v e 
evidence t h a t s u p p o r t s the f i n d i n g o f scar t i s s u e f o r m a t i o n as t h e 
cause of c l a i m a n t ' s symptomatology i n the form of t h e s u r g i c a l 
f i n d i n g s a t the 1979 s u r g e r y t h a t c l a i m a n t s u f f e r s from f o r m a t i o n 
of scar t i s s u e a t the s i t e s of h i s s p i n a l s u r g e r i e s . There i s 
a l s o the r e p o r t of c l a i m a n t ' s d o c t o r i n 1979 t h a t c l a i m a n t 
i n i t i a l l y had r e l i e f from h i s l e g p a i n a f t e r s u r g e r y , but w i t h i n 
f i v e months he was b e g i n n i n g t o show minimal i n d i c a t i o n s of t h e 
r e t u r n of the r a d i c u l o p a t h y . There i s no evidence i n t h i s r e c o r d 
t o e x p l a i n any cause o f s c a r r i n g a t the s i t e o f c l a i m a n t ' s p r i o r 
s u r g e r i e s o t h e r than the s u r g e r i e s nor t h a t c l a i m a n t ' s subsequent 
i n j u r i e s c o n t r i b u t e d t o the p r o g r e s s o f c l a i m a n t ' s symptomatology 
r e l a t e d t o the s c a r r i n g . 

C o n s i d e r i n g the medical and l a y evidence as a whole, we f i n d 
t h a t the evidence preponderates t h a t the i n s u r e r who was 
r e s p o n s i b l e f o r the l a s t s u r g e r y i s r e s p o n s i b l e f o r the scar 
t i s s u e which was a n a t u r a l consequence o f t h a t s u r g e r y , and which 
i s the p r o b a b l e cause of c l a i m a n t ' s worsened c o n d i t i o n , and i s , 
t h e r e f o r e , r e s p o n s i b l e f o r compensation f o r c l a i m a n t ' s worsened 
c o n d i t i o n . Ceco Corp. v. B a i l e y , 71 Or App 782 ( 1 9 8 5 ) ; c f . 
I n d u s t r i a l I n d e mnity Co. v. Kearns, 70 Or App 583 ( r e b u t t a b l e 
presumption t h a t l a s t i n j u r y was cause). T h e r e f o r e , CDS o f Oregon 
i s the r e s p o n s i b l e i n s u r e r . 

Claimant's a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g r e v e r s a l of 
the d e n i a l of b e n e f i t s , b u t f a i l e d t o c a r r y h i s case a g a i n s t 
SAIF. We f i n d t h a t c l a i m a n t ' s a t t o r n e y p a r t i c i p a t e d m e a n i n g f u l l y 
a t h e a r i n g and on Board review t o the e x t e n t t h a t t h e r e was a 
d e n i a l of c o m p e n s a b i l i t y and t h a t c l a i m a n t was r e c e i v i n g no 
b e n e f i t s b e f o r e t h i s o r d e r . The fee awarded i s not as l a r g e as i t 
might have been i f c l a i m a n t had proven h i s case a g a i n s t the 
i n s u r e r who was u l t i m a t e l y found l i a b l e . See Barbara A. Wheeler, 
37 Van N a t t a 122 (1985). 

ORDER 

The Referee's order dated November 20, 1984 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
which s e t a s i d e CDS of Oregon's d e n i a l i s r e v e r s e d and the c l a i m 
i s remanded t o the i n s u r e r f o r acceptance and payment o f 
compensation. The remainder of the order i s a f f i r m e d . Claimant's 
a t t o r n e y i s awarded $500 f o r s e r v i c e s a t h e a r i n g and $250 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by CDS of Oregon i n a d d i t i o n 
t o and not out of compensation. 

GERALDINE A. HARET, Claimant WCB 82-05250 
Charles Robinowitz, Claimant's Attorney September 27, 1985 
SAIF Corp Legal, Defense Attorney Order on Remand 

T h i s matter i s b e f o r e the Board on remand from t h e Court o f 
Appeals. Haret v. SAIF, 72 Or App 668, rev den, 299 Or 313 
( 1 9 8 5 ) . We have been i n s t r u c t e d by the c o u r t t o o r d e r acceptance 
o f c l a i m a n t ' s c e r v i c a l s p i n e a g g r a v a t i o n c l a i m as o f December 4, 
1981 and t o determine a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r 
the SAIF C o r p o r a t i o n ' s l a t e and unreasonable d e n i a l of t h e 
a g g r a v a t i o n c l a i m . The s a l i e n t f a c t s of the case are s e t f o r t h i n 
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the c o u r t ' s o p i n i o n and need n o t be r e p e a t e d . The SAIF 
C o r p o r a t i o n s h a l l accept c l a i m a n t ' s a g g r a v a t i o n c l a i m e f f e c t i v e 
December 4, 1981. 

As t o a d d i t i o n a l compensation as a p e n a l t y , ORS 656.262(10), 
our i n t e r p r e t a t i o n o f c u r r e n t law i s t h a t a p e n a l t y may a c t u a l l y 
be assessed i f t h e r e are amounts due and unpaid e i t h e r a t t h e time 
of t h e occ u r r e n c e o f t h e conduct b e i n g p e n a l i z e d or as o f t h e dat e 
of h e a r i n g . H a r o l d A. L e s t e r , 37 Van N a t t a 745 (198 5 ) . See a l s o 
EBI Companies v. Thomas, 66 "Ur App 105, 111 (19 8 3 ) . I n t h i s case, 
c l a i m a n t was e n t i t l e d t o temporary d i s a b i l i t y compensation as 
" i n t e r i m " compensation commencing 14 days a f t e r SAIF r e c e i v e d 
n o t i c e o f t h e a g g r a v a t i o n c l a i m , which t he evidence e s t a b l i s h e s 
was December 10, 1981, ORS 656.262(4), i f she l e f t work as a 
r e s u l t o f her compensable i n j u r y . ORS 656.210(3); Bono v. SAIF, 
298 Or 405, 410 (1984) . 

We conclude t h a t c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y 
compensation d u r i n g t he p e r i o d December 4, 1981 t h r o u g h June 10, 
1982. The r e c o r d suggests t h a t c l a i m a n t performed some p a r t - t i m e 
work d u r i n g t h i s p e r i o d and t h a t b e n e f i t s may be due f o r temporary 
p a r t i a l d i s a b i l i t y f o r a t l e a s t a p o r t i o n o f the r e l e v a n t p e r i o d . 
However, t o the e x t e n t t h a t SAIF i s unable t o c a l c u l a t e t h e amount 
of temporary d i s a b i l i t y b e n e f i t s due d u r i n g t h i s p e r i o d , i t s h a l l 
pay b e n e f i t s f o r temporary t o t a l d i s a b i l i t y . Bono v. SAIF, s u p r a , 
298 Or a t 410. Claimant i s awarded an a d d i t i o n a l amount o f 25% o f 
the temporary d i s a b i l i t y b e n e f i t s due between December 4. 1981 and 
June 10, 1982 as a p e n a l t y . Claimant's a t t o r n e y i s awarded $400 
as a reasonable a t t o r n e y f ee f o r p r e v a i l i n g on the p e n a l t y i s s u e , 
t o be p a i d by the SAIF C o r p o r a t i o n i n a d d i t i o n t o and not out o f 
c l a i m a n t ' s compensation. 

IT IS SO ORDERED. 

CLIFFORD H0WERT0N, Claimant Own Motion 85-0196M 
Ormsbee & C o r r i g a l l , Claimant's Attorneys September 27, 1985 
Cummins, et a l . , Defense Attorneys Own Motion Order on Reconsideration 

The s e l f - i n s u r e d employer has again requested r e c o n s i d e r a t i o n 
of our p r e v i o u s order reopening c l a i m a n t ' s 1977 i n d u s t r i a l i n j u r y 
c l a i m under our own motion a u t h o r i t y . ORS 656.278. Claimant's 
a g g r a v a t i o n r i g h t s have e x p i r e d . I n our f i r s t o r d e r , we o r d e r e d 
c l a i m a n t ' s c l a i m reopened w i t h payment o f temporary d i s a b i l i t y 
compensation from February 5, 1984. The employer reques t e d t h a t 
we r e c o n s i d e r our allowance o f temporary d i s a b i l i t y compensation. 
We i s s u e d our Own Motion Order on R e c o n s i d e r a t i o n , i n which we 
adhered t o our p r e v i o u s o r d e r . The employer has renewed i t s 
o b j e c t i o n t o our d e t e r m i n a t i o n t h a t c l a i m a n t i s e n t i t l e d t o 
temporary d i s a b i l i t y compensation. 

The essence of employer's o b j e c t i o n i s i t s a s s e r t i o n t h a t 
c l a i m a n t i s not e n t i t l e d t o temporary d i s a b i l i t y compensation 
unless and u n t i l he i s h o s p i t a l i z e d f o r s u r g e r y . A n c i l l a r y t o 
t h i s a s s e r t i o n are the arguments t h a t c l a i m a n t has been m e d i c a l l y 
s t a t i o n a r y s i n c e h i s l a s t c l a i m c l o s u r e , i n 1977, and t h a t i f 
c l a i m a n t i s e n t i t l e d t o f u r t h e r compensation t h a t compensation 
s h o u l d be f o r permanent, not temporary, d i s a b i l i t y . 

I n our most r e c e n t o r d e r , we discussed a t some l e n g t h t he 
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f a c t t h a t employer j o i n e d i n c l a i m a n t ' s o r i g i n a l p e t i t i o n f o r own 
motion r e l i e f , b o t h by means of a d i s p u t e d c l a i m s e t t l e m e n t and by 
hav i n g executed, by c o u n s e l , t he p e t i t i o n under the s t a t e m e n t : 
"This a p p l i c a t i o n i s concurred w i t h and j o i n t l y requested by 
employer . . . ." We concluded t h a t by j o i n i n g w i t h c l a i m a n t i n 
p e t i t i o n i n g t h e Board t o reopen c l a i m a n t ' s c l a i m under our 
d i s c r e t i o n a r y own motion a u t h o r i t y , employer agreed t h a t c l a i m a n t 
was e n t i t l e d t o temporary d i s a b i l i t y compensation, a l t h o u g h we 
found t h a t t h e p a r t i e s were unable t o agree on when such b e n e f i t s 
s h o u l d be p a i d . We took t he j o i n t p e t i t i o n a t face v a l u e , 
c o n c l u d i n g t h a t the p a r t i e s had i n t e n d e d t he Board t o r e s o l v e the 
q u e s t i o n . We d i d so, o b v i o u s l y not t o employer's s a t i s f a c t i o n . 

On t h i s most r e c e n t r e q u e s t f o r r e c o n s i d e r a t i o n , employer 
f i n d s most f a u l t w i t h our statement t h a t our review o f the medical 
evidence tended t o s u p p o r t employer's c o n t e n t i o n t h a t perhaps 
c l a i m a n t ' s c l a i m s h o u l d n o t , as a ma t t e r o f f a c t , be reopened, b u t 
t h a t i t was reopened because of the agreement of the p a r t i e s . 
Claimant a l s o takes i s s u e w i t h t h i s s t a t e m e n t , on the ground t h a t 
he d i s a g r e e s w i t h our view of the medical evidence, and r e q u e s t s 
r e c o n s i d e r a t i o n of our order f o r t h a t reason. We have 
r e c o n s i d e r e d the r e c o r d t o t a l l y , and we now conclude t h a t c l a i m a n t 
i s e n t i t l e d t o c l a i m reopening and the payment o f temporary 
d i s a b i l i t y b e n e f i t s p u r e l y on the m e r i t s o f h i s c l a i m , and i n 
accordance w i t h l o n g - e s t a b l i s h e d Board p o l i c y , a l t h o u g h i n the 
a l t e r n a t i v e , we would a l s o adhere t o our p r e v i o u s order on the 
ground t h a t , when we i n i t i a l l y decided t h i s m a t t e r , employer's 
p o s i t i o n on the r e c o r d b e f o r e us c o u l d be i n t e r p r e t e d o n l y as one 
of acquiescence. 

I n any a g g r a v a t i o n c l a i m , t he c e n t r a l i n q u i r y i s always 
whether t h e r e has been a showing of a worsening o f t h e u n d e r l y i n g 
c o n d i t i o n r e s u l t i n g from t he o r i g i n a l i n j u r y s i n c e t he l a s t award 
or arrangement o f compensation. See ORS 656.273(1). The medical 
evidence b e f o r e us unanimously e s t a b l i s h e s t h a t c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n has s i g n i f i c a n t l y worsened s i n c e t he f i r s t , 
and o n l y , arrangement of compensation i n 1977. We f i n d the f i r s t 
m a n i f e s t a t i o n s o f worsening i n 1979; however, i t was not u n t i l 
February 5, 1984 t h a t the r e q u i s i t e causal c o n n e c t i o n was made, 
which has s i n c e been c o n f i r m e d by a l l p h y s i c i a n s t h a t have t r e a t e d 
or examined c l a i m a n t . We a l s o f i n d medical v e r i f i c a t i o n of 
c l a i m a n t ' s i n a b i l i t y t o p e r f o r m h i s r e g u l a r employment as of 
February 5, 1984. See ORS 656.273(6). Employer has not d i s p u t e d 
the c o n t e n t o f any of the medical evidence. We r e j e c t employer's 
i n t e r p r e t a t i o n o f t h a t evidence as having e s t a b l i s h e d t h a t 
c l a i m a n t has been m e d i c a l l y s t a t i o n a r y s i n c e 1977 as u n t e n n a b l e . 
We t h e r e f o r e conclude t h a t c l a i m a n t i s e n t i t l e d t o own motion 
r e l i e f . 

We s a i d i n Vernon M i c h a e l , 34 Van Natta 1212, 1213 (1982): 

"When we g r a n t own motion r e l i e f , we or d e r 
compensation f o r temporary t o t a l d i s a b i l i t y f o r a 
c l a i m a n t who was w o r k i n g or seeki n g work a t t h e 
time h i s p h y s i c a l c o n d i t i o n worsened; and we 
orde r compensation f o r temporary t o t a l d i s a b i l i t y 
f o r a c l a i m a n t who was not worki n g or seeking 
work due i n whole or i n s i g n i f i c a n t p a r t t o 
p h y s i c a l problems c a u s a l l y l i n k e d t o the p r i o r 
compensable i n j u r y ; but we do not order 
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compensation f o r temporary t o t a l d i s a b i l i t y f o r a 
c l a i m a n t who was not w o r k i n g or seeki n g work f o r 
any o t h e r reason, such as v o l u n t a r y w i t h d r a w a l or 
r e t i r e m e n t from t he l a b o r market." 

See a l s o Edward 0. M i l l e r , 37 Van Natta 549, 561 (1 9 8 5 ) . 
We f i n d t h a t s i n c e February of 1984, c l a i m a n t has e i t h e r been 

w o r k i n g or has been unable t o work due i n s i g n i f i c a n t p a r t t o h i s 
compensable d i s a b i l i t y . T h e r e f o r e , under l o n g - s t a n d i n g Board 
p o l i c y , c l a i m a n t i s e n t i t l e d t o compensation f o r temporary 
d i s a b i l i t y u n t i l such t i m e as h i s c l a i m i s c l o s e d p u r s u a n t t o ORS 
656.278. 

ORDER 

Employer's and c l a i m a n t ' s r e q u e s t s f o r r e c o n s i d e r a t i o n are 
g r a n t e d . Our p r e v i o u s o r d e r s dated June 10, 1985 and August 28, 
1985 are hereby with d r a w n and vac a t e d . The employer i s o r d e r e d t o 
reopen c l a i m a n t ' s c l a i m e f f e c t i v e February 5, 1984 and t o pay 
temporary t o t a l d i s a b i l i t y compensation from s a i d d a t e , l e s s t i m e 
worked, u n t i l c l o s u r e pursuant t o ORS 656.278. Claimant's 
a t t o r n e y f ee agreement i s approved and c l a i m a n t ' s a t t o r n e y i s 
a l l o w e d a reasonable a t t o r n e y fee of 25% of the compensation 
o r d e r e d by t h i s o r d e r , not t o exceed $1,250. 

DANNY J . McALPIN, C l a i m a n t WCB 82-08279 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 27, 1985 
C o o n s , e t a l . , A t t o r n e y s O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f those p o r t i o n s o f 
Referee Thye's or d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m f o r u r e t h r a l f a l s e passage and awarded 
$2,000 a t t o r n e y fees f o r o v e r t u r n i n g i t s d e n i a l . I n a d d i t i o n , 
SAIF c i t e s as e r r o r t he admission o f E x h i b i t s 2A and 2B and t h e 
e x c l u s i o n of E x h i b i t s 42 and 43. The i s s u e s on r e v i e w are 
a d m i s s i b i l i t y o f e x h i b i t s , c o m p e n s a b i l i t y , and a t t o r n e y f e e s . 

Claimant was i n j u r e d on May 7, 1977 when he s l i p p e d on a 
s t a i r w a y and landed on h i s r i g h t f o o t which was c u r l e d under h i s 
g r o i n . He s t a y e d home from work f o r t h r e e days and went t o see a 
d o c t o r on May 10. At t h a t time he had tenderness i n the area o f 
h i s p r e v i o u s l y r e p a i r e d h e r n i a . An ex a m i n a t i o n by Dr. Wilson on 
June 7, 1977 r e v e a l e d s w e l l i n g i n c l a i m a n t ' s g r o i n by a vasectomy 
s c a r . I n August 1977 Dr. M c l l v a i n e r e p o r t e d c l a i m a n t had p a i n i n 
h i s r i g h t i n g u i n a l area and e j a c u l a t o r y impotence secondary t o 
p a i n . I n June 1980 Dr. Narus r e p o r t e d a h i s t o r y o f g r o i n i n j u r y 
and t h a t c l a i m a n t ' s s e x u a l f u n c t i o n was u n i m p a i r e d . I n August 
1982 Dr. Hebert r e p o r t e d t he d i a g n o s i s o f p r o s t a t i t i s and proposed 
c y s t o s c o p i c e x a m i n a t i o n t o e x p l o r e t h e s i t e o f the i n f e c t i o n . 
Upon i n t e r n a l o b s e r v a t i o n , Dr. Hebert d i s c o v e r e d t he source o f 
c l a i m a n t ' s d i s c o m f o r t was a u r e t h r a l " f a l s e passage" which he 
r e p a i r e d . Claimant s u b m i t t e d the o p e r a t i o n r e p o r t which showed 
the o r i g i n a l d i a g n o s i s of p r o s t a t i t i s and the p o s t - s u r g i c a l 
d i a g n o s i s o f u r e t h r a l f a l s e passage. SAIF denied p r o s t a t i t i s was 
r e l a t e d t o c l a i m a n t ' s i n j u r y and c l a i m a n t requested a h e a r i n g . 

Dr. N o r t o n , o r t h o p e d i c surgeon, reviewed SAIF's e x h i b i t s , and 
opined t h a t c l a i m a n t had not s u f f e r e d any g e n i t o u r i n a r y i n j u r y as 
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a r e s u l t o f h i s i n d u s t r i a l a c c i d e n t . Dr. Olson, u r o l o g i s t , a l s o 
reviewed SAIF's e x h i b i t s , and opined t h a t c l a i m a n t ' s f a l s e passage 
c o n d i t i o n was u n r e l a t e d t o c l a i m a n t ' s low back s t r a i n i n j u r y 
because t h e r e had been no c o m p l a i n t s nor t r e a t m e n t o f a 
g e n i t o u r i n a r y i n j u r y . 

Dr. Hebert opined t h a t c l a i m a n t ' s h i s t o r y o f s w e l l i n g and 
p a i n a t the time of the i n j u r y combined w i t h s h o r t - t e r m impotence 
s h o r t l y t h e r e a f t e r e s t a b l i s h e d t o h i s s a t i s f a c t i o n t h a t c l a i m a n t 
had s u f f e r e d a s u f f i c i e n t blow t o the u r e t h r a t o cause the 
development of the f a l s e passage. He was f u r t h e r convinced by 
c o n t i n u i n g c o m p l a i n t s of u n e x p l a i n e d p a i n f o r f i v e and o n e - h a l f 
years w i t h o u t i n t e r v e n i n g i n j u r y and t h a t the p a i n was r e l i e v e d by 
t h e c y s t o s c o p i c s u r g e r y . 

At the h e a r i n g , the p a r t i e s s t i p u l a t e d t h a t c l a i m a n t ' s 
p r o s t a t i t i s was not compensable and t h a t SAIF's d e n i a l o f 
p r o s t a t i t i s c o u l d be u p h e l d . The Referee a l l o w e d SAIF leave t o 
amend i t s d e n i a l t o i n c l u d e the f a l s e passage c o n d i t i o n and b o t h 
p a r t i e s agreed t o proceed w i t h the h e a r i n g on the assumption t h a t 
SAIF had denied the u r e t h r a l f a l s e passage c o n d i t i o n . SAIF 
su b s e q u e n t l y s u b m i t t e d a l e t t e r a d v i s i n g t h a t i t c o n s i d e r e d i t s 
d e n i a l l e t t e r t o have i n c l u d e d the u r e t h r a l f a l s e passage 
c o n d i t i o n . 

SAIF s u b m i t t e d an index w i t h e x h i b i t s more than t w e n t y days 
b e f o r e the h e a r i n g . Claimant responded w i t h no e x h i b i t s u n t i l t h e 
day of the h e a r i n g . Claimant s u b m i t t e d t e n e x h i b i t s , numbered 2A 
t h r o u g h 2K, t o Referee Mongrain. Referee Mongrain r e f u s e d t o 
admit the e x h i b i t s as o f f e r e d too l a t e , but then Referee Mongrain 
recused h i m s e l f and Referee Thye became the h e a r i n g o f f i c e r . 
Claimant s u b m i t t e d o n l y E x h i b i t s 2A and 2B t o Referee Thye. 
Referee Thye observed t h a t the e x h i b i t s were s u b m i t t e d l a t e , b u t 
i n h i s d i s c r e t i o n he requested SAIF's response. SAIF responded 
t h a t i t was p r e j u d i c e d by the s u r p r i s e of h a v i n g c l a i m a n t p r e s e n t 
documentary evidence out of SAIF's f i l e on the day o f h e a r i n g and 
o b j e c t e d t o i t s a d m i s s i o n . 

The a d m i t t e d e x h i b i t s a t i s s u e are the c h a r t n o t e o f Dr. 
Wilson f o r June 7, 1977 and the c h a r t n o t e of Dr. M c l l v a i n e f o r 
August 16, 1977 r e f e r r e d t o e a r l i e r . SAIF r e c e i v e d Dr. Wilson's 
c h a r t n o t e on June 13, 1977. There i s no r e c e i p t stamp on Dr. 
M c l l v a i n e ' s c h a r t n o t e , but SAIF a d m i t t e d t h a t the c h a r t n o t e had 
been used a t a 1980 a g g r a v a t i o n h e a r i n g . SAIF argued t h a t the t e n 
day r u l e s h o u l d be s t r i c t l y a p p l i e d and t h a t c l a i m a n t ' s e x h i b i t s 
s h o u l d be excluded. Claimant responded t h a t when he r e c e i v e d the 
e x h i b i t l i s t he t h o u ght SAIF was s u b m i t t i n g the e n t i r e m edical 
f i l e as i t had f o r the p r i o r h e a r i n g on a g g r a v a t i o n , b u t s h o r t l y 
b e f o r e h e a r i n g had d i s c o v e r e d t h a t SAIF had removed from the 
m e d i c a l f i l e o f f e r e d i n t h i s case a l l r e f e r e n c e s t o c l a i m a n t ' s 
g e n i t o u r i n a r y symptoms and c o m p l a i n t s . On r e v i e w , SAIF renews i t s 
argument t h a t the Referee should not have a d m i t t e d the e x h i b i t s 
because c l a i m a n t had not shown good cause f o r h i s f a i l u r e t o o f f e r 
t he e x h i b i t s t e n days b e f o r e h e a r i n g and t h a t t h i s was an example 
of the type of c a r e l e s s n e s s or gamesmanship which p r e j u d i c e s a 
Referee's e v a l u a t i o n of the evidence. 

S u b j e c t t o s p e c i f i c s t a t u t o r y l i m i t a t i o n s and our r u l e s o f 
p r o c e d u r e , the Referee's mandate i s t o "conduct the h e a r i n g i n any 
manner t h a t w i l l achieve s u b s t a n t i a l j u s t i c e . " ORS 656.283(6). 
Our r u l e s , OAR 438-07-005(4), p r o v i d e t h a t the Referee e x e r c i s e 
d i s c r e t i o n i n a d m i t t i n g evidence f i r s t o f f e r e d a t h e a r i n g . We 
f i n d t h a t the Referee's d e c i s i o n on E x h i b i t s 2A and 2B was w i t h i n 
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h i s d i s c r e t i o n . Cf. Dale R. David, 36 Van N a t t a 1531 (1984) 
( i n s u r e r o f f e r e d e x h i b i t a t h e a r i n g t h a t i t had h e l d i n i t s f i l e 
f o r more than one y e a r ) . The f a c t t h a t the e x h i b i t s had been 
o f f e r e d and a d m i t t e d i n a p r e v i o u s a g g r a v a t i o n h e a r i n g between t h e 
p a r t i e s g r e a t l y reduces the f a c t o r s o f s u r p r i s e and p r e j u d i c e . 
The Referee o f f e r e d SAIF t h e o p p o r t u n i t y t o cross-examine the 
p h y s i c i a n s whose r e p o r t s were a d m i t t e d , and i t d e c l i n e d . The 
e x h i b i t s do no more than c o r r o b o r a t e c l a i m a n t ' s t e s t i m o n y t h a t he 
r e p o r t e d a g r o i n i n j u r y t o h i s d o c t o r s and t h a t the d o c t o r s seemed 
i n t e r e s t e d o n l y i n c l a i m a n t ' s back. 

At t h e end o f t h e h e a r i n g , t h e Referee a l l o w e d SAIF a 
c o n t i n u a n c e t o c l a r i f y i t s d e n i a l , whether i t was meant t o i n c l u d e 
the u r e t h r a l f a l s e passage which was t h e a c t u a l c l a i m by t h e 
o p e r a t i o n r e p o r t . SAIF responded w i t h i t s c l a r i f i c a t i o n l e t t e r 
t h a t the d e n i a l i n c l u d e d the u r e t h r a l f a l s e passage c o n d i t i o n and 
s u b m i t t e d E x h i b i t s 42 and 43. E x h i b i t 42 i s a second o p i n i o n 
l e t t e r from Dr. N o r t o n . He reviewed SAIF's e x h i b i t s and o p i n e d 
t h a t c l a i m a n t had no g e n i t o u r i n a r y i n j u r y r e s u l t i n g from h i s f a l l 
because he d i d not complain of g r o i n i n j u r y a t the t i m e o f t h e 
f a l l nor d i d he complain o f h e m a t u r i a . E x h i b i t 43 i s a second 
o p i n i o n l e t t e r from Dr. Olson. Dr. Olson opined t h a t he might 
have expected t o see some more dr a m a t i c symptoms than c l a i m a n t 
r e p o r t e d b u t t h a t he would r e s p e c t the o p i n i o n o f the a t t e n d i n g 
p h y s i c i a n t h a t the u r e t h r a l f a l s e passage was r e l a t e d t o t h e 
f a l l . He remained f i r m l y of t h e o p i n i o n t h a t t h e p r o s t a t e 
c o n d i t i o n was u n r e l a t e d . Both d o c t o r s reviewed summaries o f t h e 
h e a r i n g and commented on Dr. Hebert's t e s t i m o n y . The Referee 
r e f u s e d t o admit the two e x h i b i t s on c l a i m a n t ' s o b j e c t i o n because 
th e purpose of a l l o w i n g the c o n t i n u a n c e was f o r SAIF t o c l a r i f y 
i t s d e n i a l l e t t e r and t o cross-examine Drs. Wilson and M c l l v a i n e . 
We f a i l t o d i s c e r n the r e l e v a n c e or competence o f Dr. Norton's and 
Dr. Olson's o p i n i o n s on the i s s u e whether c l a i m a n t complained t o 
h i s t r e a t i n g p h y s i c i a n s i n 1977 about g e n i t o u r i n a r y symptoms and 
we f i n d t h a t t h e Referee was w i t h i n h i s d i s c r e t i o n t o e x c l u d e t h e 
p r o f f e r e d e x h i b i t s . 

On the i s s u e s of c o m p e n s a b i l i t y and the a t t o r n e y fees 
awarded, the Board a f f i r m s and adopts the Referee's o r d e r w i t h t h e 
f o l l o w i n g comment. We have s t a t e d the elements we w i l l c o n s i d e r 
when r e v i e w i n g a t t o r n e y fee awards and r e p e a t t h a t we o n l y 
determine whether a p a r t i c u l a r fee awarded i n a p a r t i c u l a r case 
seems reasonable based on those f a c t o r s . Comparison o f f e e s 
awarded i n o t h e r cases i s u n l i k e l y t o be u s e f u l u n l e s s t h e r e i s 
n e a r l y t o t a l i d e n t i t y of a l l of the r e l e v a n t f a c t o r s . See C a r o l 
McKenna, 37 Van N a t t a 638 (1985). 

ORDER 

The Referee's o r d e r dated January 2 1 , 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

-1274-



B I L L M. STURTEVANT, C l a i m a n t WCB 84-07560 
Cummins, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 27, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee Howell's 
or d e r t h a t denied c l a i m a n t ' s request f o r a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y compensation. The SAIF C o r p o r a t i o n 
c r o s s - r e q u e s t s r e v i e w of t h a t p o r t i o n of the Referee's o r d e r t h a t 
assessed a p e n a l t y and i n s u r e r - p a i d a t t o r n e y fee f o r a l l e g e d 
unreasonable r e f u s a l t o pay temporary t o t a l d i s a b i l i t y 
compensation. The i s s u e s on review are e n t i t l e m e n t t o temporary 
t o t a l d i s a b i l i t y and p e n a l t y and a t t o r n e y f e e s . 

Claimant s u s t a i n e d a compensable i n d u s t r i a l i n j u r y t o h i s 
l e f t a n k l e i n February 1981. Although the c l a i m was accepted as 
one f o r a d i s a b l i n g i n j u r y , l i t t l e l o s s o f time from work was 
i n v o l v e d . The c l a i m was c l o s e d i n A p r i l 1981 w i t h no permanent 
d i s a b i l i t y award. 

On June 2, 1983 c l a i m a n t sought t r e a t m e n t from Dr. Stephen 
S t o l z b e r g , n e u r o l o g i s t , c o m p l a i n i n g of symptoms i n d i c a t i v e o f 
a t r o p h y of one or more muscles of the l e f t l e g and back p a i n . 
I n i t i a l l y Dr. S t o l z b e r g suspected a l e s i o n a t e i t h e r the L5 or SI 
nerve r o o t , however, u l t i m a t e l y he diagnosed an i n j u r y t o the l e f t 
t i b i a l nerve and r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g back p a i n 
secondary t o a l i m p due t o weakness of the l e f t f o o t and a n k l e . 
SAIF denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n on J u l y 22, 
1983. On August 19, 1983 Dr. S t o l z b e r g w r o t e t o SAIF and made the 
f o l l o w i n g p o i n t s : (1) c l a i m a n t was not a b l e t o work and had not 
been a b l e t o work from June 2, 1983; (2) c l a i m a n t ' s i n j u r e d l e f t 
l e g was m e d i c a l l y s t a t i o n a r y ; (3) c l a i m a n t ' s back p a i n was r e l a t e d 
t o h i s l e f t l e g weakness; and (4) i t was m e d i c a l l y p r o b a b l e t h a t 
c l a i m a n t ' s l e f t l e g and back problems were bo t h r e l a t e d t o t h e 
1981 i n d u s t r i a l i n j u r y . 

On September 26, 1983 a h e a r i n g was h e l d on SAIF's d e n i a l . 
The r e c o r d remained open u n t i l A p r i l 1984 f o r a d d i t i o n a l medical 
d e p o s i t i o n s . On A p r i l 25, 1984 Referee McCullough i s s u e d h i s 
Opinion and Order i n which he s e t a s i d e SAIF's d e n i a l , o r d e r e d the 
c l a i m reopened as of June 2, 1983, and ordered SAIF t o pay 
" i n t e r i m compensation" as an a l t e r n a t i v e t o temporary t o t a l 
d i s a b i l i t y b e n e f i t s from J u l y 28, 1983 t o t h e date o f the 
h e a r i n g . We a f f i r m e d the r e l e v a n t p o r t i o n s of Referee 
McCullough's o r d e r . B i l l M. S t u r t e v a n t , 37 Van N a t t a 294 ( 1 9 8 5 ) . 

Pursuant t o Referee McCullough's o r d e r , SAIF p a i d temporary 
t o t a l d i s a b i l i t y b e n e f i t s f o r the p e r i o d J u l y 29 t h r o u g h 
September 25, 1983. On J u l y 30, 1984 a D e t e r m i n a t i o n Order 
r e c l o s e d c l a i m a n t ' s c l a i m , awarding a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y from June 2 t h r o u g h August 19, 1983. SAIF p a i d 
temporary t o t a l d i s a b i l i t y f o r the p e r i o d June 2 t h r o u g h J u l y 28, 
1983 pursuant t o the D e t e r m i n a t i o n Order. The J u l y 1984 
D e t e r m i n a t i o n Order a l s o awarded scheduled and unscheduled 
permanent p a r t i a l d i s a b i l i t y , which i s not a t i s s u e i n t h i s 
p r o c e e d i n g . 

The i s s u e we now face i s r a i s e d by c l a i m a n t ' s a s s e r t i o n t h a t 
he i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y compensation under 
h i s open a g g r a v a t i o n c l a i m from September 26, 1983 t h r o u g h 
June 2 1 , 1984, the l a t t e r date being the date o f an Orthopaedic 

-1275-



C o n s u l t a n t s ' r e p o r t t h a t r e p o r t e d c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y o r , a l t e r n a t i v e l y , u n t i l J u l y 30, 1984, the date o f t h e 
D e t e r m i n a t i o n Order. Dr. S t o l z b e r g c o n c u r r e d i n the f i n d i n g t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . However, the E v a l u a t i o n 
D i v i s i o n , i n i s s u i n g i t s J u l y 1984 D e t e r m i n a t i o n Order, concluded 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as of August 19, 1983, the 
date of Dr. S t o l z b e r g ' s f i r s t r e p o r t t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . The Referee i n t h i s p r o c e e d i n g agreed, based upon a l l 
of the e v i d e n c e , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y , t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as of August 19, 1983. A f t e r our r e v i e w o f 
the r e c o r d , we agree w i t h the Referee and adopt h i s f i n d i n g o f 
f a c t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f August 19, 1983. 

The Referee concluded, based upon h i s f i n d i n g o f t h e 
m e d i c a l l y s t a t i o n a r y d a t e , and i n c o n s i d e r a t i o n o f Referee 
McCullough's p r e v i o u s o r d e r , t h a t c l a i m a n t was not e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y compensation a f t e r September 25, 1983. 
However, he went on t o conclude: 

"By Opinion and Order dated A p r i l 25, 1984 
c l a i m a n t ' s back c l a i m was o r d e r e d 
reopened. The Opinion and Order d i d not 
determine a m e d i c a l l y s t a t i o n a r y d a t e . 
SAIF was, t h e r e f o r e , o b l i g a t e d t o pay 
temporary d i s a b i l i t y compensation u n t i l 
c l a i m a n t r e t u r n e d t o work, was r e l e a s e d f o r 
r e g u l a r work or u n t i l a d e t e r m i n a t i o n was 
made pursuant t o ORS 656.268 t h a t he had 
become m e d i c a l l y s t a t i o n a r y . SAIF's 
o b l i g a t i o n t o pay i n t e r i m compensation f o r 
a s p e c i f i e d p e r i o d was independent of the 
r e q u i r e m e n t s a t t e n d a n t w i t h reopening f o r 
a g g r a v a t i o n and n o t h i n g i n the A p r i l 25, 
1984 Opinion and Order suggests a n y t h i n g t o 
the c o n t r a r y . SAIF's i n t e r p r e t a t i o n t h a t 
the Opinion and Order d i d not r e q u i r e i t t o 
pay temporary d i s a b i l i t y compensation on 
the open c l a i m was unreasonable. 

" E f f e c t i v e September 26, 1983 SAIF 
u n i l a t e r a l l y t e r m i n a t e d temporary 
d i s a b i l i t y compensation. Payments sho u l d 
have c o n t i n u e d u n t i l J u l y 30, 1984 when a 
D e t e r m i n a t i o n Order was i s s u e d , pursuant t o 
ORS 656.268, f i n d i n g c l a i m a n t m e d i c a l l y 
s t a t i o n a r y . Even though c l a i m a n t i s now 
found not t o be e n t i t l e d t o compensation 
a f t e r August 19, 1983, when SAIF 
unreasonably t e r m i n a t e d temporary 
d i s a b i l i t y compensation and d u r i n g i t s 
c o n t i n u e d r e f u s a l t o pay such compensation, 
t h a t compensation was "then due." See ORS 
656.262(10). Claimant i s e n t i t l e d t o a 
p e n a l t y and a t t o r n e y fee f o r unreasonable 
r e f u s a l t o pay temporary t o t a l d i s a b i l i t y 
from September 26, 1983 t o J u l y 30, 1983." 
(Emphasis i n o r i g i n a l . ) 

We f i n d t he Referee's c o n c l u s i o n t h a t temporary d i s a b i l i t y 
compensation was "then due" i n c o n s i s t e n t w i t h h i s c o n c l u s i o n t h a t 
SAIF i s not r e q u i r e d t o pay t h a t compensation. We f i n d no 
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m e a n i n g f u l d i s t i n c t i o n between t h i s case and Kenneth E. A w m i l l e r , 
34 Van Natta 1123 (1 9 8 2 ) , a f f ' d , Georgia P a c i f i c v. A w m i l l e r , 64 
Or App 56 (1983). I n A w m i l l e r , t he employer u n i l a t e r a l l y 
t e r m i n a t e d temporary d i s a b i l i t y compensation because o f what t he 
Referee, the Board and the c o u r t found was an unreasonable b e l i e f 
t h a t t h e c l a i m a n t had been r e l e a s e d t o r e t u r n t o work. The 
Referee o r d e r e d t he employer t o pay the w i t h h e l d compensation and 
imposed a p e n a l t y i n a d d i t i o n . We a f f i r m e d t h e Referee and the 
c o u r t i n t u r n a f f i r m e d our o r d e r . See a l s o L e s t e r v. Weyerhaeuser 
Co., 70 Or App 307, rev den, 298 Or 427 (1984) ( P e n a l t y 
a p p r o p r i a t e f o r de l a y i n o b t a i n i n g c l a i m c l o s u r e where temporary 
d i s a b i l i t y compensation p a i d d u r i n g d e l a y i n t e r v a l ) ; H a r o l d A. 
L e s t e r , 37 Van Nat t a 745 (1985) (Order on Remand). 

The o n l y d i f f e r e n c e apparent i n t h i s case i s t h a t t h e 
E v a l u a t i o n D i v i s i o n and the Referee f o u n d , and we agree, t h a t 
c l a i m a n t was i j i f a c t m e d i c a l l y s t a t i o n a r y i n August 1983. The 
e a r l i e s t t h a t f i n d i n g was made, however, was J u l y 30, 1984. The 
evidence e s t a b l i s h e s t h a t c l a i m a n t d i d not r e t u r n t o work, nor was 
he r e l e a s e d t o r e t u r n t o r e g u l a r work, d u r i n g t he i n t e r v a l between 
August 1983 and J u l y 30, 1984. I t i s a x i o m a t i c t h a t an employer 
or i n s u r e r must c o n t i n u e t o pay temporary d i s a b i l i t y compensation 
t o an i n j u r e d worker whose c l a i m i s i n open s t a t u s u n t i l t h e 
worker r e t u r n s t o h i s r e g u l a r work, i s r e l e a s e d by h i s a t t e n d i n g 
p h y s i c i a n t o r e t u r n t o h i s r e g u l a r work or " u n t i l t e r m i n a t i o n o f 
such payments i s a u t h o r i z e d f o l l o w i n g e x a m i n a t i o n o f the me d i c a l 
r e p o r t s s u b m i t t e d t o the E v a l u a t i o n D i v i s i o n under [ORS 
656.268]." ORS 656.268(2); Jackson v. SAIF, 7 Or App 109 (1 9 7 1 ) ; 
J o e l I . H a r r i s , 36 Van Natta 829 (198 4 ) , a f f ' d mem, 72 Or App 591 
(1985 ) . The f a c t t h a t c l a i m a n t may have been, and i n t h i s case 
was, m e d i c a l l y s t a t i o n a r y f o r almost a year b e f o r e t he E v a l u a t i o n 
D i v i s i o n i s s u e d i t s D e t e r m i n a t i o n Order does not abro g a t e t he 
c l e a r s t a t u t o r y mandate t h a t temporary d i s a b i l i t y compensation be 
p a i d u n t i l the E v a l u a t i o n D i v i s i o n speaks. See L e s t e r v. 
Weyerhaeuser Co., supra; Georgia P a c i f i c v. A w m i l l e r , supra. We 
conclude t h a t c l a i m a n t i s e n t i t l e d t o payment o f temporary 
d i s a b i l i t y compensation d u r i n g the p e r i o d September 26, 1983 
thr o u g h J u l y 30, 1984. 

The Referee awarded a d d i t i o n a l compensation o f 10% of the 
amount of temporary d i s a b i l i t y compensation due between 
September 26, 1983 and J u l y 30, 1984 as a p e n a l t y . We conclude, 
c o n s i s t e n t w i t h the p e n a l t i e s assessed i n A w m i l l e r and L e s t e r , 
t h a t t h e p e n a l t y s h o u l d be a d d i t i o n a l compensation o f 25% o f the 
temporary d i s a b i l i t y compensation due and unpaid between 
September 26, 1983 and J u l y 30, 1984. This p e n a l t y covers t he 
e n t i r e p e r i o d of temporary d i s a b i l i t y compensation because even 
a f t e r Referee McCullough's order reopened the c l a i m , SAIF made no 
e f f o r t t o pay temporary d i s a b i l i t y compensation beyond t he date 
the Referee o r d e r e d f o r payment of " i n t e r i m " compensation, which 
was t h e date o f the e a r l i e r h e a r i n g . We agree w i t h t h e Referee i n 
t h i s case t h a t SAIF's f a i l u r e t o r e c o g n i z e Referee McCullough's 
reopening o f the c l a i m as i n i t i a t i n g a requirement t o pay 
temporary d i s a b i l i t y compensation u n t i l a proper t e r m i n a t i o n was 
a u t h o r i z e d by ORS 656.268(2) was unreasonable. The 
p e n a l t y - a s s o c i a t e d a t t o r n e y f ee w i l l be a f f i r m e d . 

ORDER 

The Referee's o r d e r dated September 18, 1984 i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the 
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Referee's o r d e r t h a t denied c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l 
temporary d i s a b i l i t y compensation i s r e v e r s e d and c l a i m a n t i s 
awarded a d d i t i o n a l temporary t o t a l d i s a b i l i t y compensation from 
September 26, 1983 t o J u l y 30, 1984, i n c l u s i v e . That p o r t i o n o f 
t h e Referee's o r d e r t h a t assessed a p e n a l t y of 10% o f t h e 
compensation due and unpaid i s m o d i f i e d and the SAIF C o r p o r a t i o n 
i s o r d e r e d t o pay a d d i t i o n a l compensation i n the amount o f 25% o f 
temporary d i s a b i l i t y compensation awarded by t h i s o r d e r as and f o r 
a p e n a l t y . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
Claimant's a t t o r n e y i s a l l o w e d 25% o f the i n c r e a s e d compensation 
awarded by t h i s o r d e r , not t o exceed $2,000, as a reasonable 
a t t o r n e y f e e f o r o b t a i n i n g i n c r e a s e d compensation. Claimant's 
a t t o r n e y i s awarded $300 f o r s e r v i c e s on Board r e v i e w i n 
c o n n e c t i o n w i t h the p e n a l t y i s s u e , t o be p a i d by the SAIF 
C o r p o r a t i o n i n a d d i t i o n t o compensation. 

FERN F. T 0 L L E F S 0 N , C l a i m a n t WCB 84-09689 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 27, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s r e v i e w of Referee Brown's or d e r which 
d e c l i n e d t o assess p e n a l t i e s and accompanying a t t o r n e y fees 
a g a i n s t the SAIF C o r p o r a t i o n f o r an a l l e g e d l y unreasonable 
r e c o v e r y o f o v e r p a i d temporary t o t a l d i s a b i l i t y from a permanent 
d i s a b i l i t y award. On r e v i e w , c l a i m a n t contends t h a t SAlF's 
conduct was unreasonable and t h a t p e n a l t i e s / a t t o r n e y fees are 
w a r r a n t e d . 

The Board a f f i r m s the o r d e r of the Referee w i t h the f o l l o w i n g 
comment. Assuming f o r t h e sake of argument t h a t SAlF's a c t i o n 
c o n s t i t u t e d a u n i l a t e r a l r e c o v e r y of b e n e f i t s w i t h o u t p r i o r 
a u t h o r i z a t i o n and t h a t c l a i m a n t has not p r e v i o u s l y waived t h e 
r i g h t t o r a i s e the i s s u e by subsequently e x e c u t i n g a s t i p u l a t i o n , 
we would not assess a p e n a l t y and a t t o r n e y fee a g a i n s t SAIF. 
SAlF's a c t i o n was taken p r i o r t o the Court o f Appeals' d e c i s i o n i n 
Forney v. Western S t a t e s Plywood, 66 Or App 155 ( 1 9 8 3 ) . A c t i o n s 
accomplished i n accordance w i t h the p r o v i s i o n s o f an e x i s t i n g r u l e 
do not w a r r a n t the i m p o s i t i o n o f a p e n a l t y and a t t o r n e y f e e . See 
Zwahlen v. Crown Z e l l e r b a c h Co., 67 Or App 3 ( 1 9 8 4 ) ; W i l l i a m G. 
Hamrick, 37 Van N a t t a 70, 72 (1985). 

ORDER 

The Referee's order dated March 14, 1985 i s a f f i r m e d . 

JACQUELINE B. C0AN, C l a i m a n t WCB 84-00719 
G o l d b e r g & M e c h a n i c , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 30, 1985 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer re q u e s t s review of Referee Mulder's 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l disease 
c l a i m f o r a r i g h t knee c o n d i t i o n . On r e v i e w , the employer 
contends t h a t c l a i m a n t has f a i l e d t o prove t h a t her u n d e r l y i n g 
c o n d i t i o n has worsened. 

The Board a f f i r m s the order of the Referee w i t h t h e f o l l o w i n g 
comment. To e s t a b l i s h an o c c u p a t i o n a l disease c l a i m r e l a t i n g t o a 
p r e e x i s t i n g c o n d i t i o n , a c l a i m a n t must prove t h a t work c o n d i t i o n s 
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caused a worsening o f the u n d e r l y i n g c o n d i t i o n p r o d u c i n g 
d i s a b i l i t y or the need f o r medical s e r v i c e s . W e l l e r v. Union 
Carbide, 288 Or 27 ( 1 9 7 9 ) . I n a d d i t i o n , c l a i m a n t must prove t h a t 
the work c o n d i t i o n s were the major c o n t r i b u t i n g cause of the 
worsening of the p r e e x i s t i n g c o n d i t i o n . D e t h l e f s v. Hyster Co., 
295 Or 298 ( 1 9 8 3 ) ; SAIF v. Gygi, 55 Or App 570, rev den 292 Or 825 
( 1 9 8 2 ) . F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , i n c l u d i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y , we f i n d t h a t 
c l a i m a n t has e s t a b l i s h e d t h a t her work a c t i v i t i e s s i n c e August 
1981 were the major c o n t r i b u t i n g cause of the worsening of her 
u n d e r l y i n g r i g h t knee c o n d i t i o n . A c c o r d i n g l y , we agree w i t h t h e 
Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t ' s o c c u p a t i o n a l disease 
c l a i m i s compensable. 

The Referee's order dated February 14, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the s e l f - i n s u r e d employer. 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee N i c h o l s ' 
o r d e r t h a t upheld the D e t e r m i n a t i o n Order r a t i n g c l a i m a n t ' s 
d i s a b i l i t y a t 96° f o r 30%, but awarding 16° f o r 5% unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r the low back because o f 
c l a i m a n t ' s f a i l u r e t o l o s e w e i g h t . The s e l f - i n s u r e d employer 
c r o s s - r e q u e s t s review of t h a t p o r t i o n of the o r d e r t h a t approved 
the temporary t o t a l d i s a b i l i t y p r o v i s i o n o f the same D e t e r m i n a t i o n 
Order, g r a n t i n g c l a i m a n t temporary t o t a l d i s a b i l i t y f o r the p e r i o d 
of January 3, 1984 t h r o u g h March 20, 1984. The i s s u e s on r e v i e w 
are whether the D e t e r m i n a t i o n Order p r o p e r l y reduced c l a i m a n t ' s 
award o f d i s a b i l i t y , and c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l 
d i s a b i l i t y from January 3 t h r o u g h March 20, 1984. 

Claimant compensably i n j u r e d her low back on September 7, 
1982 when she s l i p p e d on some steps a t a cannery and t w i s t e d her 
low back. At the time of the i n j u r y c l a i m a n t was 5' 5" t a l l and 
weighed a p p r o x i m a t e l y 210 pounds. She r e c e i v e d c o n s e r v a t i v e 
c h i r o p r a c t i c care and i t was recommended t h a t she l o s e a t l e a s t 50 
pounds. 

A f t e r c h i r o p r a c t i c t r e a t m e n t proved i n e f f e c t i v e c l a i m a n t 
v i s i t e d Dr. Smith, a neurosurgeon. Dr. Smith performed a 
myelogram which r e v e a l e d a c e n t r a l d i s c p r o t r u s i o n a t L4-5 and a 
s l i g h t b u l g i n g a t L5-S1. Dr. Smith recommended t h a t these l e s i o n s 
be s u r g i c a l l y r e p a i r e d , but he f e l t c l a i m a n t t o be a poor s u r g i c a l 
r i s k because of her excessive w e i g h t . He recommended t h a t 
c l a i m a n t l o s e 50 t o 60 pounds b e f o r e undergoing s u r g e r y . 

Claimant was r e f e r r e d t o a d i e t c e n t e r where she was p l a c e d 
on a w e i g h t l o s s regimen designed t o reduce her w e i g h t by 
a p p r o x i m a t e l y 40 pounds i n 16 weeks. The program was l a r g e l y 
u n s u c c e s s f u l , however, and c l a i m a n t had l o s t o n l y s i x and o n e - h a l f 
pounds a t the program's end. D i e t c e n t e r p e r s o n n e l expressed 
d i s a p p o i n t m e n t a t c l a i m a n t ' s f a i l u r e t o reduce and i n d i c a t e d t h a t 
even persons who "cheated" on the d i e t program g e n e r a l l y l o s t a 
minimum of 15 pounds. -1279-

ORDER 

ADA K. COOPER, C l a i m a n t 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s 

WCB 84-06472 
September 30, 1985 
O r d e r on R e v i e w 



I n e a r l y 1984 c l a i m a n t was examined by Drs. Rosenbaum, U t t e r 
and Mason. Drs. Rosenbaum and Mason f e l t c l a i m a n t was a poor 
s u r g i c a l r i s k because o f her o b e s i t y , and t h a t excess w e i g h t was 
cau s i n g damaging s t r u c t u r a l changes i n her low back. Dr. U t t e r 
f e l t t h a t no amount of wei g h t l o s s would reduce c l a i m a n t ' s low 
back symptoms. 

A June 8, 1984 D e t e r m i n a t i o n Order r a t e d c l a i m a n t ' s low back 
d i s a b i l i t y a t 30%, but g r a n t e d o n l y 16° f o r 5% unscheduled 
d i s a b i l i t y because o f c l a i m a n t ' s f a i l u r e t o l o s e w e i g h t . 
Subsequent t o t h e issuance o f the o r d e r , c l a i m a n t was examined by 
her f a m i l y p h y s i c i a n t o determine p o s s i b l e medical causes f o r her 
i n a b i l i t y t o reduce. None were found. 

The Referee a f f i r m e d t he reduced award, h o l d i n g t h a t t h e 
s e l f - i n s u r e d employer had s a t i s f i e d i t s burden o f p r o v i n g t h a t 
c l a i m a n t had unreasonably f a i l e d t o f o l l o w her p h y s i c i a n s ' w e i g h t 
l o s s a d v i c e . Nelson v. EBI, 296 Or 246 (198 4 ) . I n Nelson, t h e 
Court h e l d t h a t an o v e r w e i g h t worker's d i s a b i l i t y award may be 
reduced i f the i n s u r e r or s e l f - i n s u r e d employer proves t h a t t h e 
worker has unreasonably f a i l e d t o heed h i s or her d o c t o r ' s 
recommendations r e g a r d i n g w e i g h t l o s s . A reduced award i s prop e r 
u n l e s s t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has made re a s o n a b l e , 
a l b e i t u n s u c c e s s f u l , a t t e m p t s a t f o l l o w i n g her p h y s i c i a n ' s 
a d v i c e . See C h r i s t e n s e n v. Argonaut I n s . Co., 72 Or App 110 
(1985 ) . 

A f t e r r e v i e w i n g t he r e c o r d , we agree w i t h the Referee t h a t 
c l a i m a n t has not made a reasonable a t t e m p t a t l o s i n g w e i g h t . 
While she i n i t i a l l y cooperated by e n t e r i n g t he d i e t c e n t e r 
program, she d i d not b e n e f i t because she f a i l e d t o f o l l o w t h e d i e t 
p l a n p r e s c r i b e d f o r her. There i s no medical reason f o r 
c l a i m a n t ' s f a i l u r e t o reduce. Her d i f f i c u l t y i s s o l e l y a f u n c t i o n 
of her a p p e t i t e . A l t h o u g h c l a i m a n t complained t h a t t h e food 
p r e s c r i b e d f o r her was expensive and t h a t she had t o f i x s e p a r a t e 
meals f o r her f a m i l y and h e r s e l f , we do not f i n d these reasons f o r 
f a i l i n g t o f o l l o w t h e d i e t p l a n p e r s u a s i v e . The r e d u c t i o n o f 
c l a i m a n t ' s unscheduled award was w a r r a n t e d . 

The r e m a i n i n g i s s u e i s c l a i m a n t ' s e n t i t l e m e n t t o temporary 
t o t a l d i s a b i l i t y compensation f o r the p e r i o d o f January 3, t h r o u g h 
March 20, 1984. The Referee a f f i r m e d t h e D e t e r m i n a t i o n Order 
g r a n t i n g t h a t compensation, w h i l e n o t i n g t h a t c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n had d e c l a r e d her m e d i c a l l y s t a t i o n a r y as of January 3, 
1984. On r e v i e w , t h e employer argues t h a t because c l a i m a n t was 
s t a t i o n a r y as of January 3, no temporary d i s a b i l i t y compensation 
was due subsequent t o t h a t d a t e . We d i s a g r e e . 

I t i s a x i o m a t i c t h a t an employer or i n s u r e r must c o n t i n u e t o 
pay temporary d i s a b i l i t y compensation t o an i n j u r e d worker whose 
c l a i m i s i n an open s t a t u s u n t i l t h e worker r e t u r n s t o r e g u l a r 
work, i s r e l e a s e d by the a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r 
work or " u n t i l t e r m i n a t i o n o f such payments i s a u t h o r i z e d 
f o l l o w i n g e x a m i n a t i o n of the medical r e p o r t s s u b m i t t e d t o t h e 
E v a l u a t i o n D i v i s i o n under [ORS 656.268]." ORS 656.268(2); Jackson 
v. SAIF, 7 Or App 109 (1 9 7 1 ) ; B i l l M. S t u r t e v a n t , 37 Van 
Na t t a 1275 (WCB Case No. 84-07560, September 27, 1985). I n the 
p r e s e n t case, c l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y 
a p p r o x i m a t e l y t e n weeks p r i o r t o the issuance o f the D e t e r m i n a t i o n 
Order g r a n t i n g temporary t o t a l d i s a b i l i t y compensation t h r o u g h 
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March 20, 1985. She d i d n o t , however, r e t u r n t o r e g u l a r work nor 
was she r e l e a s e d t o do so p r i o r t o the date o f the o r d e r . The 
f a c t t h a t c l a i m a n t was s t a t i o n a r y p r i o r t o the issuance o f the 
or d e r does not abrogate the c l e a r s t a t u t o r y mandate t h a t temporary 
d i s a b i l i t y compensation be p a i d u n t i l a d e t e r m i n a t i o n under ORS 
656.268 i s made. See Le s t e r v. Weyerhaeuser Co., 70 Or App 307, 
rev den, 298 Or 427 (1984) . The award g r a n t e d by t h e 
D e t e r m i n a t i o n Order was p r o p e r . 

A l t h o u g h c l a i m a n t has p r e v a i l e d on the i s s u e o f e n t i t l e m e n t 
t o temporary t o t a l d i s a b i l i t y , which was r a i s e d by way o f t h e 
s e l f - i n s u r e d employer's c r o s s - r e q u e s t f o r r e v i e w , her a t t o r n e y 
o f f e r e d no argument i n defense of her e n t i t l e m e n t t o t h a t 
compensation. T h e r e f o r e , no a t t o r n e y f ee i s awarded f o r s e r v i c e s 
b e f o r e t he Board. 

ORDER 

The Referee's order dated March 5, 1985 i s a f f i r m e d . 

LORETTA J . DIMMICK, C l a i m a n t WCB 83-07870 & 83-07871 
J i m V i c k & A s s o c . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 3 0 , 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer requests review o f Referee Galton's 
o r d e r t h a t g r a n t e d c l a i m a n t an award of 128° f o r 40% unscheduled 
permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o the 64° f o r 20% award 
g r a n t e d by the D e t e r m i n a t i o n Order, f o r a t o t a l award of 192° f o r 
60% d i s a b i l i t y of the low back. The i s s u e i s e x t e n t o f 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

The employer a s s e r t s t h a t t h e Referee e r r e d i n t h r e e 
r e s p e c t s : (1) by not c o n s i d e r i n g t h a t c l a i m a n t ' s d i s a b i l i t y was 
a f f e c t e d by noncompensable f a c t o r s o f o s t e o a r t h r i t i s , 
s p o n d y l o l i s t h e s i s and o b e s i t y ; (2) by not t a k i n g i n t o account what 
the employer c a l l s a l a c k o f m o t i v a t i o n t o r e t u r n t o work; and ( 3 ) 
by c o n c l u d i n g t h a t c l a i m a n t has few, i f any t r a n s f e r a b l e 
v o c a t i o n a l s k i l l s . 

We agree w i t h the Referee's f i n d i n g s of f a c t , which we 
adopt. Based upon h i s f i n d i n g s , the Referee concluded t h a t 
c l a i m a n t was e n t i t l e d t o an i n c r e a s e d award of permanent p a r t i a l 
d i s a b i l i t y . Claimant was age 53 a t the time o f the h e a r i n g and 
had a h i g h school diploma and one year o f j u n i o r c o l l e g e . Her 
impairment has been r a t e d as m i l d t o m i l d l y moderate, and t h e 
p h y s i c i a n s agreed t h a t she c o u l d p e r f o r m l i g h t work. 
D e t e r m i n a t i o n Orders had p r e v i o u s l y awarded c l a i m a n t 64° (20%) 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o the low 
back. 

While we agree t h a t c l a i m a n t i s e n t i t l e d t o an i n c r e a s e d 
award of d i s a b i l i t y , we b e l i e v e the Referee's award was 
e x c e s s i v e . C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l impairment and a l l o f 
the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , we conclude t h a t 
c l a i m a n t would be most a p p r o p r i a t e l y compensated by an award o f 
128° f o r 40% unscheduled permanent p a r t i a l d i s a b i l i t y . I n 
a r r i v i n g a t t h i s award, we have con s i d e r e d each of t h e employer's 
c o n t e n t i o n s , and f i n d t h a t o n l y one m e r i t s f u r t h e r d i s c u s s i o n . 
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The employer a s s e r t s t h a t c l a i m a n t ' s award s h o u l d be reduced 
because she has f a i l e d t o f o l l o w medical a d v i c e t o l o s e w e i g h t 
and, t h e r e b y , m i t i g a t e her d i s a b i l i t y . The employer r e l i e s upon 
Nelson v. EBI Companies, 296 Or 246 (19 8 4 ) . Claimant i s f i v e 
t e e t , s i x inches t a l l and her wei g h t has f l u c t u a t e d between 165 
and 177 pounds. A l t h o u g h Dr. Robinson opined t h a t c l a i m a n t ' s 
i d e a l w e i g h t i s around 135 pounds, he s p e c i f i c a l l y s t a t e d t h a t 
w e i g h t l o s s t o t h a t i d e a l w eight would not have any s i g n i f i c a n t 
e f f e c t on her back problems. Other p h y s i c i a n s have s t a t e d t h a t i t 
would be " n i c e " i f c l a i m a n t l o s t some w e i g h t , but none has 
p e r s u a s i v e l y s t a t e d t h a t any s i g n i f i c a n t r e l i e f o f back d i s a b i l i t y 
would r e s u l t from such w e i g h t l o s s . Under Nelson v. EBI 
Companies, s u p r a , an employer has the burden o f p r o v i n g t h a t a 
c l a i m a n t has unreasonably f a i l e d t o f o l l o w m e d i c a l a d v i c e t o l o s e 
w e i g h t or o t h e r w i s e m i t i g a t e d i s a b i l i t y . We f i n d t h a t t h e r e i s no 
c l e a r m e d i c a l o p i n i o n t h a t c l a i m a n t ' s back c o n d i t i o n would be 
improved by w e i g h t l o s s ; t h e r e f o r e , we need not address t h e 
q u e s t i o n whether c l a i m a n t unreasonably r e f u s e d medical a d v i c e t o 
l o s e w e i g h t . See C h r i s t e n s e n v. Argonaut I n s . Co., 72 Or App 110 
(19 8 5 ) . 

ORDER 

The Referee's o r d e r dated August 10, 1984 i s m o d i f i e d i n p a r t 
and a f f i r m e d i n p a r t . Claimant i s awarded 128° f o r 40% o f t h e 
maximum award f o r unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y t o her low back. This award i s i n l i e u o f a l l p r e v i o u s 
awards. Claimant's a t t o r n e y ' s f ee s h a l l be a d j u s t e d a c c o r d i n g l y . 
The remainder of the Referee's order i s a f f i r m e d . 

THOMAS E . DONAHUE, C l a i m a n t WCB 84-03 3 9 4 , 84-04334 & 84-04335 
J i m V i c k & A s s o c . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 3 0 , 1985 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Danner's or d e r t h a t : (1) h e l d t h a t t h e s e l f - i n s u r e d employer's 
d e n i a l was p e r m i s s i b l e under the " f r a u d , m i s r e p r e s e n t a t i o n or 
o t h e r i l l e g a l a c t i v i t y " e x c e p t i o n o f Bauman v. SAIF, 295 Or 7888 
(1 9 8 3 ) ; (2) a u t h o r i z e d the s e l f - i n s u r e d employer t o o f f s e t a g a i n s t 
any f u t u r e compensation awarded t o c l a i m a n t an amount of temporary 
t o t a l d i s a b i l i t y compensation e r r o n e o u s l y p a i d i n 1984; and (3) 
denied c l a i m a n t ' s r e q u e s t f o r an employer-paid a t t o r n e y f e e f o r 
s u c c e s s f u l l y d e f e n d i n g c l a i m a n t ' s r e c e i p t o f temporary t o t a l 
d i s a b i l i t y compensation a r i s i n g from c l a i m a n t ' s compensable 
shoulder c l a i m . The iss u e s on review are whether t h e s e l f - i n s u r e d 
employer's r e t r o a c t i v e d e n i a l was p e r m i s s i b l e , t he o f f s e t , and 
whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a fee f o r the defense 
of c l a i m a n t ' s temporary t o t a l d i s a b i l i t y a r i s i n g from h i s sh o u l d e r 
c l a i m . 

We a f f i r m t h e Referee's order w i t h the f o l l o w i n g comments 
r e g a r d i n g the a t t o r n e y f ee i s s u e . One i s s u e b e f o r e t he Referee 
was c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y 
compensation f o r two p e r i o d s i n 1982 and 1983 f o r an i n j u r y t o the 
r i g h t s h o u l d e r . The s e l f - i n s u r e d employer a l l e g e d t h a t c l a i m a n t 
was r e l e a s e d t o r e t u r n t o work by h i s t r e a t i n g p h y s i c i a n i n l a t e 
1982, and t h a t i t s payment of temporary d i s a b i l i t y compensation 
subsequent t o t h a t date was erroneous. The s e l f - i n s u r e d employer 
sought r e c o v e r y o f the amounts a l l e g e d t o have been e r r o n e o u s l y 
p a i d . -1282-



The Referee h e l d t h a t t h e r e was i n s u f f i c i e n t evidence t o 
s u p p o r t the s e l f - i n s u r e d employer's a s s e r t i o n s , and he denied t h e 
o f f s e t r e q u e s t . The Referee d i d not award an employer-paid f e e , 
however, f o r c l a i m a n t ' s s u c c e s s f u l defense on the i s s u e . He 
reasoned t h a t a l t h o u g h the employer o r a l l y framed the i s s u e s a t 
h e a r i n g as i n c l u d i n g an o f f s e t of temporary d i s a b i l i t y 
compensation f o r b o t h c l a i m a n t ' s low back and s h o u l d e r c l a i m s , t h e 
employer's w r i t t e n c r o s s - r e q u e s t i n d i c a t e d t h a t i t would be 
l i t i g a t i n g o n l y the i s s u e of an o f f s e t on c l a i m a n t ' s low back 
c l a i m . Because t h e employer had p r e v a i l e d on t h a t i s s u e a t 
h e a r i n g , the Referee concluded t h a t no f e e was awardable t o 
c l a i m a n t ' s a t t o r n e y . 

ORS 656.382(2) p r o v i d e s t h a t i f an i n s u r e r or s e l f - i n s u r e d 
employer i n i t i a t e s a request f o r h e a r i n g and the Referee f i n d s 
t h a t t h e compensation awarded t o the c l a i m a n t s h o u l d not be 
d i s a l l o w e d or reduced, the i n s u r e r or employer s h a l l pay t o the 
c l a i m a n t or h i s a t t o r n e y a reasonable a t t o r n e y f e e . I n Gleason W. 
Rippey, 36 Van N a t t a 778 ( 1 9 8 4 ) , the c l a i m a n t requested a h e a r i n g 
i n which he sought an i n c r e a s e i n permanent p a r t i a l d i s a b i l i t y 
over t h a t awarded by D e t e r m i n a t i o n Order. The employer d i d not 
submit a w r i t t e n c r o s s - r e q u e s t on t h a t i s s u e , b u t d i d o r a l l y argue 
f o r a r e d u c t i o n of the D e t e r m i n a t i o n Order's award a t h e a r i n g . 
The c l a i m a n t u l t i m a t e l y defended the amount g r a n t e d by t h e o r d e r 
and the Referee awarded the c l a i m a n t ' s a t t o r n e y a fee f o r a 
s u c c e s s f u l defense on what the Referee h e l d t o be an 
e m p l o y e r - i n i t i a t e d r e q u e s t f o r h e a r i n g . 

We r e v e r s e d , i n t e r p r e t i n g ORS 656.382(2) t o r e q u i r e t h a t i n 
o r d e r f o r the c l a i m a n t ' s a t t o r n e y t o be awarded a f e e , the i n s u r e r 
or employer must have a f f i r m a t i v e l y i n i t i a t e d a r e q u e s t f o r 
h e a r i n g on an i s s u e separate from or i n a d d i t i o n t o the i s s u e s 
r a i s e d i n the l i t i g a t i o n i n i t i a t e d by the c l a i m a n t . See Teel v. 
Weyerhaeuser, 294 Or 588 ( 1 9 8 3 ) ; Ralph Benchcoach, 36 Van N a t t a 
681 (1984). Because the c l a i m a n t had i n i t i a t e d t h e l i t i g a t i o n on 
the D e t e r m i n a t i o n Order, and the employer's o r a l c r o s s - r e q u e s t was 
no more than a response t o an i s s u e r a i s e d by the c l a i m a n t , we 
h e l d t h a t no a t t o r n e y fee was due. 

The p r e s e n t case i s s i m i l a r t o Rippey. Alt h o u g h the p r e s e n t 
employer s u b m i t t e d a w r i t t e n c r o s s - r e q u e s t f o r h e a r i n g , t h e 
r e q u e s t was l i m i t e d t o the i s s u e of an o f f s e t of temporary 
d i s a b i l i t y on c l a i m a n t ' s low back c l a i m . The employer i n i t i a t e d 
n o t h i n g r e g a r d i n g c l a i m a n t ' s shoulder c l a i m . I t was o n l y a f t e r 
c l a i m a n t s u b m i t t e d a r e q u e s t f o r h e a r i n g on the s h o u l d e r c l a i m 
t h a t the employer o r a l l y argued f o r an o f f s e t of temporary 
d i s a b i l i t y on t h a t c l a i m . We i n t e r p r e t the employer's o r a l 
c r o s s - r e q u e s t t o be l i t t l e more than a response t o a 
c l a i m a n t - i n i t i a t e d r e q u e s t f o r h e a r i n g . The employer r a i s e d no 
i s s u e "separate from or i n a d d i t i o n t o " the i s s u e r a i s e d by 
c l a i m a n t . No a t t o r n e y fee i s due. 

ORDER 

The Referee's order dated September 24, 1984 i s a f f i r m e d . 
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DOROTHY J . JOCHIM, C l a i m a n t WCB 84-05419 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 3 0 , 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of Referee Mulder's o r d e r which 
s e t a s i d e i t s d e n i a l of medical s e r v i c e s , f i n d i n g t h a t they were 
compensably r e l a t e d t o a c o n d i t i o n caused by c l a i m a n t ' s 1975 
i n d u s t r i a l low back s t r a i n . 

Claimant s u f f e r e d a compensable low back s t r a i n i n October 
1973 a t the age of 48. She t o l d Dr. Rusch, t h e t r e a t i n g 
o r t h o p e d i c surgeon, t h a t even b e f o r e the 1973 i n j u r y she had 
e x p e r i e n c e d i n t e r m i t t e n t episodes of low back p a i n aggravated by 
a c t i v i t y , r e l i e v e d by r e s t and worse d u r i n g m e n s t r u a l p e r i o d s i n 
her younger y e a r s ; but never p r e v i o u s l y i n c a p a c i t a t i n g . Dr. Rush 
diagnosed l u m b o s a c r a l p a i n secondary t o abnormal l u m b o s a c r a l f a c e t 
o r i e n t a t i o n , w i t h p r o b a b l e e a r l y lumbosacral d i s c d e g e n e r a t i o n . 
A f t e r about a month c l a i m a n t r e t u r n e d t o l i g h t work. She was 
d e c l a r e d m e d i c a l l y s t a t i o n a r y the f o l l o w i n g May. Claimant 
c o n t i n u e d t o e x p e r i e n c e o c c a s i o n a l back p a i n a f t e r excess a c t i v i t y . 

I n September 1975 c l a i m a n t r e i n j u r e d her back when she f e l l 
a t work. The d i a g n o s i s again was acute lumbosacral s t r a i n , 
p o s t - t r a u m a t i c , superimposed on p r e e x i s t i n g lumbosacral d i s c 
d e g e n e r a t i o n and f a c e t o s t e o a r t h r i t i s . Claimant was h o s p i t a l i z e d 
b r i e f l y and t r e a t e d c o n s e r v a t i v e l y . She was r e l e a s e d f o r r e g u l a r 
work i n November 1975. Dr. Rusch d e c l a r e d her m e d i c a l l y 
s t a t i o n a r y i n January 1976. He s t a t e d t h a t t h e r e had been no 
s i g n i f i c a n t permanent a g g r a v a t i o n of her u n d e r l y i n g c o n d i t i o n and 
t h a t no s i g n i f i c a n t d i s a b i l i t y had r e s u l t e d from her i n j u r y . He 
r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e p e r i o d i c r e c u r r e n t 
back spasms and p a i n . 

Claimant c o n t i n u e d t o experience back p a i n s ; but t h e y were 
not s e v e r e , d i d not p r e v e n t her from w o r k i n g and d i d not cause her 
t o seek f u r t h e r medical a t t e n t i o n . The employer l a i d c l a i m a n t o f f 
i n June 1980. She s u f f e r e d a compression f r a c t u r e of L l i n 1981, 
which r e s o l v e d w i t h o u t s i g n i f i c a n t l y worsening her ongoing 
symptomatic c o n d i t i o n . 

Dr. S c h u l e r , an o r t h o p e d i c surgeon, r e p o r t e d on August 5, 
1982 t h a t c l a i m a n t had c o n t i n u e d t o have s p o r a d i c p a i n i n her low 
back and had had another episode o f p a i n d u r i n g t h e p r e v i o u s 
week. Based on the l i m i t e d i n f o r m a t i o n t h a t he had a t t h a t t i m e , 
h i s i m p r e s s i o n was.that the problems were r e f e r a b l e t o t h e 
i n d u s t r i a l i n j u r i e s . Dr. Schuler changed h i s mind, however, a f t e r 
he was p r o v i d e d copies of c l a i m a n t ' s e a r l i e r m e dical r e c o r d s . He 
now a t t r i b u t e s her c o n d i t i o n t o a r t h r i t i s not m a t e r i a l l y r e l a t e d 
t o t he back s t r a i n s i n 1973 and 1975. 

Claimant has the burden of p r o v i n g t h a t the c o n d i t i o n f o r 
which she r e c e i v e d medical s e r v i c e s was caused by her compensable 
i n j u r y and t h a t the t r e a t m e n t was reasonable and necessary. Poole 
v. SAIF, 69 Or App 503 ( 1 9 8 4 ) ; see ORS 656.245. 

The Referee found c l a i m a n t c r e d i b l e , and we have no reason t o 
q u e s t i o n her t e s t i m o n y r e g a r d i n g the c h r o n i c n a t u r e of her back 
c o n d i t i o n . We are unpersuaded t h a t her c o n d i t i o n remains 
m a t e r i a l l y r e l a t e d t o the 1975 i n d u s t r i a l i n j u r y , however. We 
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f i n d Dr. Schuler's most r e c e n t a n a l y s i s of c l a i m a n t ' s c o n d i t i o n t o 
be p e r s u a s i v e on the c r u c i a l q u e s t i o n o f medical c a u s a t i o n . 
A c c o r d i n g l y , we r e i n s t a t e the i n s u r e r ' s medical s e r v i c e s d e n i a l . 

ORDER 

The Referee's order dated February 27, 1985 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l o f medical s e r v i c e s i s r e i n s t a t e d and a f f i r m e d . 

^ O E L J . JOHNSON, C l a i m a n t WCB 85-01309 
M i c h a e l B o s t w i c k , D e f e n s e A t t o r n e y S e p t e m b e r 30, 1985 

O r d e r on Revi e w 
Reviewed by Board Members F e r r i s and Lewis. 
Claimant r e q u e s t s review o f Referee Mulder's order which 

upheld t he i n s u r e r ' s d e n i a l o f the c l a i m f o r i n j u r y t o c l a i m a n t ' s 
c e r v i c a l and t h o r a c i c s p i n e a r i s i n g o u t o f an i n c i d e n t subsequent 
t o c l a i m a n t ' s h a v i n g been t e r m i n a t e d from employment. Claimant 
appears on review w i t h o u t c o u n s e l . The i n s u r e r waived f i l i n g o f a 
b r i e f . The i s s u e on review i s c o m p e n s a b i l i t y . 

Claimant was employed by a r e t a i l business s u p p l y f i r m . He 
had s u f f e r e d back i n j u r i e s i n a motor v e h i c l e a c c i d e n t b e f o r e 
engaging employment w i t h the business i n v o l v e d i n t h i s case and 
was c o n t i n u i n g under c h i r o p r a c t i c care a t t h e time o f the a l l e g e d 
i n j u r y . Claimant was advised a t the end o f the day on a F r i d a y 
t h a t he was t e r m i n a t e d from employment and was handed a check 
r e p r e s e n t i n g wages due. Claimant cleaned out h i s desk and then 
went t o c o n f r o n t h i s former employer about an a l l e g e d s h o r t a g e o f 
wages'. The employer n o t i c e d t h a t c l a i m a n t had taken documents 
w i t h t he employer's l e t t e r h e a d on them. The employer determined 
t o r e t r i e v e the documents. Claimant d e s c r i b e d a pro l o n g e d s c u f f l e 
which i n c l u d e d c l a i m a n t having been thrown down on the f l o o r 
a g a i n s t a desk. Other wi t n e s s e s d i d not c o r r o b o r a t e c l a i m a n t ' s 
s t o r y . 

Claimant d i d not seek medical a t t e n t i o n u n t i l t h e f o l l o w i n g 
Monday a t a Veterans' A d m i n i s t r a t i o n H o s p i t a l . The f o l l o w i n g 
Tuesday c l a i m a n t went t o h i s c h i r o p r a c t o r and r e l a t e d 
a p p r o x i m a t e l y t he same s t o r y he r e l a t e d i n h i s t e s t i m o n y . The VA 
h o s p i t a l and the t r e a t i n g c h i r o p r a c t o r repeated c l a i m a n t ' s v e r s i o n 
of t he i n c i d e n t i n t h e i r r e p o r t s w i t h o u t comment. 

The Referee found c l a i m a n t was not s u f f i c i e n t l y c r e d i b l e t o 
e s t a b l i s h t h a t he had been i n j u r e d on the premises o f t h e employer 
and upheld t he d e n i a l . The r e p o r t s o f the VA h o s p i t a l and the 
t r e a t i n g c h i r o p r a c t o r depend e n t i r e l y on c l a i m a n t ' s s t o r y t o 
e s t a b l i s h any causal c o n n e c t i o n between the employment s i t u a t i o n 
and c l a i m a n t ' s c o n d i t i o n . We agree w i t h t he Referee t h a t c l a i m a n t 
was not s u f f i c i e n t l y c r e d i b l e as a w i t n e s s t o a f f o r d much w e i g h t 
t o h i s t e s t i m o n y . Moe v. C e i l i n g Systems, 44 Or App 429 (198 0 ) . 
Because we f i n d t h a t c l a i m a n t was not s u f f i c i e n t l y c r e d i b l e t o 
e s t a b l i s h t h a t he was i n f a c t i n j u r e d as a r e s u l t o f the 
c o n f r o n t a t i o n w i t h h i s ex-employer, we a f f i r m t h e Referee's o r d e r . 

ORDER 

The Referee's order dated May 1, 1985 i s a f f i r m e d . 

-1285-



STEVE KRAJACIC, C l a i m a n t WCB 84-02476 
R o b e r t J . G u a r r a s i , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee Daron's 
o r d e r t h a t : (1) found t h a t c l a i m a n t had f a i l e d t o p e r f e c t an 
a g g r a v a t i o n c l a i m w i t h i n the s t a t u t o r y time p e r i o d ; and (2) 
awarded c l a i m a n t ' s a t t o r n e y $500 f o r p r e v a i l i n g on a denied c l a i m 
f o r o u t - o f - s t a t e c h i r o p r a c t i c s e r v i c e s . Claimant r e q u e s t s a 
g r e a t e r a t t o r n e y fee award. The SAIF C o r p o r a t i o n c r o s s - r e q u e s t s 
r e v i e w o f t h a t p o r t i o n of the o r d e r t h a t found c l a i m a n t t o be. 
e n t i t l e d t o o u t - o f - s t a t e c h i r o p r a c t i c t r e a t m e n t . The i s s u e s on 
r e v i e w are the p e r f e c t i o n of c l a i m a n t ' s a g g r a v a t i o n c l a i m , t h e 
a t t o r n e y f e e and c l a i m a n t ' s e n t i t l e m e n t t o o u t - o f - s t a t e m e d i c a l 
s e r v i c e s . 

Claimant has requested t h a t the Board hear o r a l arguments 
b e f o r e i s s u i n g i t s order i n t h i s case. We n o r m a l l y do n o t 
e n t e r t a i n o r a l arguments. OAR 438-11-010(1); Frank R. R o b e r t s , 37 
Van N a t t a 730 ( 1 9 8 5 ) . We f i n d no c o m p e l l i n g reason t o e n t e r t a i n 
them he r e . Claimant's r e q u e s t i s denied. 

With r e g a r d t o c l a i m a n t ' s a g g r a v a t i o n c l a i m , we agree w i t h 
the Referee t h a t c l a i m a n t f a i l e d t o p e r f e c t h i s c l a i m w i t h i n the 
p e r i o d a l l o w e d by the s t a t u t e . Vie, t h e r e f o r e , a f f i r m t h a t p o r t i o n 
o f t h e Referee's o r d e r . 

On the i s s u e of e n t i t l e m e n t t o o u t - o f - s t a t e t r e a t m e n t , we 
r e v e r s e . Claimant was compensably i n j u r e d i n Oregon i n 1977. I n 
October of 1983, he r e l o c a t e d t o C a l i f o r n i a . He was t r e a t e d by a 
c h i r o p r a c t o r t h e r e and s u b m i t t e d the b i l l i n g t o SAIF. SAIF 
responded t h a t i t would pay f o r the b i l l i n g s u b m i t t e d but would 
not pay f o r subsequent o u t - o f - s t a t e t r e a t m e n t s unless c l a i m a n t 
secured p r i o r a u t h o r i z a t i o n . 

I n January o f 1984 c l a i m a n t c o n t a c t e d SAIF, i n f o r m e d SAIF 
t h a t he was r e l o c a t i n g t o the s t a t e o f Washington and asked f o r a 
l i s t o f c h i r o p r a c t o r s i n t h a t s t a t e . SAIF i n f o r m e d c l a i m a n t t h a t 
i t would not pay f o r o u t - o f - s t a t e c h i r o p r a c t i c t r e a t m e n t , but t h a t 
i t would accept b i l l i n g s from o r t h o p e d i s t s . D e s p i t e SAIF's 
w a r n i n g , c l a i m a n t was t r e a t e d by two c h i r o p r a c t o r s i n Washington 
and s u b m i t t e d t h e i r b i l l i n g s t o SAIF. SAIF denied payment. 
Claimant r e q u e s t e d a h e a r i n g on the d e n i a l . 

The Referee o v e r t u r n e d the d e n i a l , h o l d i n g t h a t by r e f u s i n g 
t o pay f o r any o u t - o f - s t a t e c h i r o p r a c t i c s e r v i c e s , SAIF was 
e f f e c t i v e l y p r e c l u d i n g c l a i m a n t from an e n t i r e mode o f t r e a t m e n t 
t o which he was e n t i t l e d by way of ORS 656.245(1). 

The Referee c i t e d , b u t d i d not d i s c u s s , R i v e r s v. SAIF, 45 Or 
App 1105 ( 1 9 8 0 ) , a case we f i n d t o be d i r e c t l y on p o i n t and 
d i s p o s i t i v e o f the p r e s e n t case. I n R i v e r s , the c l a i m a n t was 
i n j u r e d i n Oregon, moved t o Washington s t a t e and was t r e a t e d by a 
c h i r o p r a c t o r t h e r e . SAIF i n f o r m e d c l a i m a n t t h a t i t would not pay 
f o r c h i r o p r a c t i c t r e a t m e n t , but would accept b i l l i n g s from 
o r t h o p e d i s t s . Claimant proceeded w i t h t h e c h i r o p r a c t i c t r e a t m e n t , 
s u b m i t t e d t h e b i l l i n g s t o SAIF, and SAIF denied payment. Claimant 
appealed. 
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The c o u r t h e l d f o r SAIF. I n doing so i t s p e c i f i c a l l y noted 
t h a t t he e f f e c t o f the Oregon s t a t u t e s and r u l e s p e r t a i n i n g t o 
o u t - o f - s t a t e t r e a t m e n t i s t o p r e c l u d e c l a i m a n t s s e e k i n g those 
o u t - o f - s t a t e s e r v i c e s from choosing e i t h e r t h e i r d o c t o r or t h e i r 
mode of t r e a t m e n t w i t h o u t p r i o r a u t h o r i z a t i o n from t he i n s u r e r . 
The c o n s t i t u t i o n a l i t y of the s t a t u t e s and r u l e s was c h a l l e n g e d by 
th e c l a i m a n t , b u t the c o u r t h e l d t h a t t h e r e had been no v i o l a t i o n 
of equal p r o t e c t i o n . R i v e r s , s u p r a , 45 Or App a t 1108. 

We f i n d t h a t the e f f e c t o f R i v e r s i s t o g i v e i n s u r e r s t h e 
a b s o l u t e r i g h t t o determine o u t - o f - s t a t e t r e a t m e n t f o r Oregon 
c l a i m a n t s . R i v e r s was l i m i t e d somewhat by M o g l i o t t i v. Reynolds 
M e t a l s , 67 Or App 142 ( 1 9 8 4 ) , i n which the c o u r t h e l d t h a t i f the 
i n s u r e r g i v e s t he c l a i m a n t a reasonable b a s i s t o b e l i e v e t h a t i t 
w i l l i n f a c t pay f o r o u t - o f - s t a t e s e r v i c e s , t he i n s u r e r w i l l be 
estopped from l a t e r denying payment. See a l s o L o r r i K. Day, 36 
Van Na t t a 1096 (1984). I n the p r e s e n t case, however, SAIF gave 
c l a i m a n t no reason t o b e l i e v e t h a t i t would accept b i l l i n g s from 
h i s o u t - o f - s t a t e c h i r o p r a c t o r . I n f a c t , the i n s u r e r r e p e a t e d l y 
i n f o r m e d him t h a t i t would n o t . M o g l i o t t i and Day are 
i n a p p l i c a b l e . R i v e r s c o n t r o l s . 

Because we f i n d t h a t c l a i m a n t i s not e n t i t l e d t o payment f o r 
o u t - o f - s t a t e m edical s e r v i c e s , the i s s u e of the a t t o r n e y f ee award 
t o r p r e v a i l i n g on t h a t i s s u e a t h e a r i n g i s moot. Claimant's 
a t t o r n e y s h a l l t a ke no fee a t h e a r i n g nor on Board r e v i e w . 

ORDER 

The Referee's o r d e r dated March 20, 1985 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p o r t i o n o f the or d e r t h a t found 
c l a i m a n t t o be e n t i t l e d t o payment f o r o u t - o f - s t a t e c h i r o p r a c t i c 
t r e a t m e n t i s r e v e r s e d and the SAIF C o r p o r a t i o n ' s d e n i a l i s 
r e i n s t a t e d . The remainder o f the order i s a f f i r m e d . 

DALE A. MI KOLAS, C l a i m a n t WCB 84-00698 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

Claimant requested r e c o n s i d e r a t i o n of our Order on Review 
i s s u e d January 2 1 , 1985. We abated our order so t h a t we c o u l d 
r e c e i v e response from t he SAIF C o r p o r a t i o n . The r e q u e s t f o r 
r e c o n s i d e r a t i o n i s a l l o w e d . On r e c o n s i d e r a t i o n , we adhere t o our 
former d i s p o s i t i o n o f t h i s case. 

I n our Order on Review we r u l e d t h a t t he SAIF C o r p o r a t i o n i s 
r e q u i r e d t o repay t o c l a i m a n t t he sum of $397.89 u n i l a t e r a l l y 
o f f s e t by' SAIF i n r e l i a n c e on the a d m i n i s t r a t i v e r u l e s u b s e q u e n t l y 
i n v a l i d a t e d by Forney v. Western S t a t e s Plywood, 66 Or App 155 
(198 3 ) . However, we a f f i r m e d t h a t p o r t i o n o f the Referee's o r d e r 
t h a t a u t h o r i z e d SAIF t o o f f s e t a l l overpayments, which t o t a l 
$2,535.50, a g a i n s t f u t u r e awards of compensation, i f any. 
Claimant a s s e r t s t h a t h i s a t t o r n e y i s e n t i t l e d t o a fee equal t o 
25% of the $397.89 we o r d e r e d r e p a i d . 

O r d i n a r i l y , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o up t o 25% o f 
any i n c r e a s e d compensation gained f o r t h e . c l a i m a n t a t t h i s l e v e l 
as a reasonable a t t o r n e y f e e . OAR 4 3 8 - 4 7 - 0 1 0 ( 1 ) ( b ) . I n t h i s 
case, however, we conclude t h a t t h e r e was a c t u a l l y no i n c r e a s e i n 
compensation. Although we or d e r e d SAIF t o pay c l a i m a n t $397.89, 
we a l s o a u t h o r i z e d SAIF t o take t h a t payment back sh o u l d c l a i m a n t 
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become e n t i t l e d t o f u t u r e compensation, thus making any " i n c r e a s e d 
compensation" i l l u s o r y a t b e s t . We a l s o note t h a t what we o r d e r e d 
was a repayment, not a payment i n the f i r s t i n s t a n c e . I n no event 
i s c l a i m a n t r e c e i v i n g any more than he ever had, and i f an 
a t t o r n e y f e e was a u t h o r i z e d , he would i n f a c t r e c e i v e l e s s . 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s a l l o w e d . On 
r e c o n s i d e r a t i o n , we r e p u b l i s h our former Order on Review e f f e c t i v e 
t h i s date.. 

IT IS SO ORDERED. 

JAMES D. NIX, C l a i m a n t WCB 84-05083 
O s b o r n e & S p e n c e r , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 3 0 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Brown's o r d e r 
t h a t awarded " i n t e r i m " compensation and a p e n a l t y and a s s o c i a t e d 
a t t o r n e y fee f o r f a i l u r e t o pay " i n t e r i m " compensation. The 
i s s u e s are e n t i t l e m e n t t o " i n t e r i m " compensation, p e n a l t i e s and 
a t t o r n e y f e e s . 

On February 20, 1984 c l a i m a n t was h i r e d t o d r i v e a t r u c k 
c a r r y i n g wood c h i p s . He was t o be p a i d by the l o a d . A f t e r h a v i n g 
worked f o r f o u r h o u r s , and b e f o r e c o m p l e t i n g d e l i v e r y of h i s f i r s t 
l o a d of c h i p s , c l a i m a n t was i n v o l v e d i n an a c c i d e n t i n which t h e 
t r u c k was wrecked. Claimant's employer came upon the a c c i d e n t 
s h o r t l y a f t e r i t had o c c u r r e d . Both the employer and t h e 
employer's w i f e encouraged c l a i m a n t t o seek medical a t t e n t i o n , a t 
a minimum t o be "checked o u t . " Claimant d i d so a t a h o s p i t a l i n 
Bend, Oregon. The h o s p i t a l emergency r e c o r d shows a d i a g n o s i s of 
m u l t i p l e s o f t t i s s u e i n j u r i e s and a p o s s i b l e r i b f r a c t u r e . 
Claimant was not h o s p i t a l i z e d . 

A l t h o u g h .claimant d i d not submit a Form 801 u n t i l May 7, 
1984, he and h i s w i f e both t e s t i f i e d t h a t a major reason f o r the 
d e l a y was t h a t n e i t h e r c l a i m a n t nor h i s w i f e knew how t o reach the 
employer. I t was u l t i m a t e l y c l a i m a n t ' s a t t o r n e y who succeeded i n 
g e t t i n g the c l a i m form f o r w a r d e d t o the proper p a r t y f o r 
p r o c e s s i n g . SAIF accepted the c l a i m as one f o r a n o n d i s a b l i n g 
i n j u r y on May 30, 1984. The Referee found, however, t h a t the 
employer had n o t i c e of the c l a i m as of the date o f the a c c i d e n t , 
February 20, 1984, because of h i s presence a t the a c c i d e n t scene, 
and t h a t the employer knew or s h o u l d have known t h a t c l a i m a n t 
r e q u i r e d medical s e r v i c e s , l a r g e l y because of the employer's 
encouragement t h a t c l a i m a n t seek medical assessment. 

The employer had a d u t y under ORS 656.262(3) t o n o t i f y i t s 
i n s u r e r , SAIF, of the a c c i d e n t and i t s p o t e n t i a l f o r a c l a i m 
" i m m e d i a t e l y and not l e s s than f i v e days . . . " a f t e r t h e 
a c c i d e n t . I t d i d not do so. SAIF was not n o t i f i e d u n t i l t he 
employer forwarded the completed Form 801 on May 17, 1985. 
F a i l u r e t o t i m e l y r e p o r t the a c c i d e n t t o SAIF " s u b j e c t s t h e 
employer t o a charge f o r r e i m b u r s i n g the i n s u r e r f o r any p e n a l t y 
the i n s u r e r i s r e q u i r e d t o pay under [ORS 656.262(10)] because of 
such f a i l u r e . " We conclude, however, t h a t the f a c t s of t h i s case 
do not w a r r a n t a p e n a l t y . 
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The Referee acknowledged t h a t under Bono v. SAIF, 298 Or 405 
( 1 9 8 4 ) , c l a i m a n t would be e n t i t l e d t o temporary t o t a l d i s a b i l i t y 
b e n e f i t s as " i n t e r i m " compensation o n l y i f he l e f t work as t h a t 
phrase i s used i n ORS 656.210(3). Evidence r e g a r d i n g c l a i m a n t ' s 
" l e a v i n g work" came from the employer's t e s t i m o n y t h a t c l a i m a n t 
was " l e t go" i m m e d i a t e l y a f t e r the a c c i d e n t because t h e o n l y t r u c k 
a v a i l a b l e f o r c l a i m a n t t o d r i v e had j u s t been wrecked, and from 
c l a i m a n t ' s and h i s w i f e ' s t e s t i m o n y t h a t c l a i m a n t was p h y s i c a l l y 
unable t o work f o r two weeks a f t e r the a c c i d e n t , because of h i s 
i n j u r i e s . T h e r e f o r e , the o n l y i n f o r m a t i o n t h a t c l a i m a n t " l e f t 
work" as t h a t phrase i s used i n ORS 656.210(3), i . e . was unable t o 
work because of h i s i n j u r y , was not known t o SAIF u n t i l t h e 
h e a r i n g . SAIF accepted c l a i m a n t ' s c l a i m as n o n d i s a b l i n g 13 days 
a f t e r i t r e c e i v e d n o t i c e of the c l a i m , thus i t s o b l i g a t i o n t o pay 
" i n t e r i m " compensation d i d not mature, ORS 656.262(4), u n l e s s , as 
c l a i m a n t argues, the o b l i g a t i o n t o pay " i n t e r i m " compensation 
matured 14 days a f t e r the a c c i d e n t . 

We agree t h a t c l a i m a n t became e n t i t l e d t o " i n t e r i m " 
compensation commencing 14 days a f t e r the February 20, 1984 
a c c i d e n t . However, because t h e r e was no i n d i c a t i o n t o anyone, 
u n t i l the h e a r i n g , t h a t c l a i m a n t ' s i n j u r y was a n y t h i n g o t h e r than 
n o n d i s a b l i n g , we conclude t h a t f a i l u r e t o pay temporary d i s a b i l i t y 
compensation was not unreasonable. We, t h e r e f o r e , s e t a s i d e t h a t 
p o r t i o n of the Referee's order t h a t awarded a p e n a l t y and a t t o r n e y 
f e e . 

We a l s o modify the Referee's award of " i n t e r i m " 
compensation. The o n l y evidence of i n a b i l i t y t o work on account 
of the i n j u r y came from the t e s t i m o n y of c l a i m a n t and h i s w i f e . 
That evidence was t h a t c l a i m a n t was unable t o work f o r two weeks. 
The f a c t t h a t c l a i m a n t was not w o r k i n g t h e r e a f t e r had n o t h i n g t o 
do w i t h h i s i n j u r y . See Bono v. SAIF, supra, 298 Or a t 410. We 
f i n d t h a t c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y 
b e n e f i t s d u r i n g the p e r i o d February 20, 1984 t h r o u g h March 6, 
1984, i n c l u s i v e . 

ORDER 

The Referee's order dated January 25, 1985 i s m o d i f i e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the order t h a t awarded 
temporary d i s a b i l i t y compensation as " i n t e r i m ' compensation i s 
m o d i f i e d t o award temporary t o t a l d i s a b i l i t y b e n e f i t s d u r i n g the 
p e r i o d February 20, 1984 through March 6, 1984, i n c l u s i v e . 
Claimant's a t t o r n e y i s a l l o w e d a reasonable fee of 25% o f the 
compensation awarded by t h i s o r d e r , not t o exceed $750. That 
p o r t i o n of the Referee's order t h a t awarded a p e n a l t y and a t t o r n e y 
fee i s r e v e r s e d . 

WILLIAM B. R I C E , C l a i m a n t WCB 83-10556 
Helm, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 30, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
P h i l l i p A. Me n d i g u r e n , A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

The a l l e g e d employer, A r t h u r Bronson, r e q u e s t s review o f 
Referee Cronan's order which found: (1) t h a t he was a 
noncomplying employer and t h a t c l a i m a n t was a s u b j e c t worker; (2) 
t h a t c l a i m a n t ' s back i n j u r y c l a i m was not b a r r e d f o r u n t i m e l i n e s s ; 
and ( 3 ) t h a t t he c l a i m was compensable. On r e v i e w , the a l l e g e d 
employer contends: (1) c l a i m a n t was an independent c o n t r a c t o r ; 
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o r , a l t e r n a t i v e l y , (2) t h a t the c l a i m s h o u l d be b a r r e d as 
u n t i m e l y ; or (3) t h a t the c l a i m i s not compensable. 

F o l l o w i n g our de novo review o f the r e c o r d , we are persuaded 
t h a t Mr. Bronson was a noncomplying employer and t h a t c l a i m a n t was 
a s u b j e c t worker. A c c o r d i n g l y , we a f f i r m t h a t p o r t i o n o f t h e 
Referee's o r d e r which found t h a t Mr. Bronson and c l a i m a n t were 
s u b j e c t t o the WorkersV Compensation A c t . 

We a l s o a f f i r m t h a t p o r t i o n of the o r d e r which found t h a t t h e 
c l a i m was not b a r r e d f o r u n t i m e l i n e s s . However, we conclude t h a t 
t h e c l a i m s h o u l d not be b a r r e d f o r reasons d i f f e r e n t than those 
expressed by the Referee. 

The preponderance of t h e p e r s u a s i v e evidence suggests t h a t 
w h i l e c l a i m a n t was c u t t i n g and p i l i n g t i m b e r f o r the noncomplying 
employer, a work horse f e l l on him. This a c c i d e n t o c c u r r e d on 
J u l y 29, 1982, but c l a i m a n t d i d not seek medical t r e a t m e n t f o r h i s 
a i l i n g back u n t i l October 5, 1982. Mr. Bronson l e a r n e d o f t h e 
a c c i d e n t on or about August 26, 1982, the day a f t e r the p a r t i e s ' 
work r e l a t i o n s h i p t e r m i n a t e d . On t h a t date Mr. Bronson r e c a l l e d 
t h a t c l a i m a n t t o l d him: "Your horse f e l l on me and damned near 
k i l l e d me." Mr. Bronson "kinda doubted" c l a i m a n t ' s s t a t e m e n t 
because c l a i m a n t had not mentioned the horse a c c i d e n t w h i l e 
accompanying Mr. Bronson on a 900-mile round t r i p t r u c k r i d e a few 
days a f t e r the a l l e g e d a c c i d e n t . During the e n t i r e r i d e t o 
S u t h e r l i n , Oregon, where Mr. Bronson c o i n c i d e n t a l l y purchased a 
h o r s e , c l a i m a n t d i d not complain o f back problems nor d i d he t a k e 
any m e d i c a t i o n . Mr. Bronson was unaware t h a t c l a i m a n t contended 
he i n j u r e d h i s back i n the horse i n c i d e n t u n t i l sometime i n t h e 
s p r i n g o f 1983, when Mr. Bronson l e a r n e d of c l a i m a n t ' s i n t e n t i o n 
t o seek work e r s ' compensation b e n e f i t s . Claimant e v e n t u a l l y f i l e d 
h i s c l a i m on J u l y 18, 1983. 

ORS 656.265(1) r e q u i r e s a worker or dependent t o submit a 
w r i t t e n n o t i c e o f an a c c i d e n t r e s u l t i n g i n an i n j u r y t o t h e 
employer w i t h i n 30 days of t h e a c c i d e n t . F a i l u r e t o comply w i t h 
t h i s s t a t u t e bars a c l a i m unless one of the e x c e p t i o n s o f ORS 
656.265(4) i s s a t i s f i e d . One o f the e x c e p t i o n s t o the 30-day 
w r i t t e n n o t i c e r e q u i r e m e n t i s a s i t u a t i o n i n which t h e employer 
had knowledge o f the i n j u r y . ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) . To e s t a b l i s h 
employer knowledge a c l a i m a n t need not prove t h a t the employer 
knew of t h e c l a i m , o n l y t h a t the employer knew o f the i n j u r y , even 
i f t h e employer had good reason t o b e l i e v e t h a t no c l a i m would be 
f i l e d . Hayes-Godt v. S c o t t Wetzel S e r v i c e s , 71 Or App 175 ( 1 9 8 4 ) ; 
Baldwin v. Thatcher C o n s t r u c t i o n , 49 Or App 421 (1980). I f t h e 
employer had knowledge of the i n j u r y , t he c l a i m i s not b a r r e d , 
even i f the employer was p r e j u d i c e d by a l a t e f i l i n g . Hayes-Godt, 
s u p r a . ; B a l d w i n , supra. 

We conclude t h a t the c l a i m i s not b a r r e d f o r u n t i m e l i n e s s 
because the employer had knowledge o f t h e i n j u r y . The o p e r a t i v e 
f a c t s c o n t a i n e d i n Baldwin are analogous t o the p r e s e n t case. I n 
Baldwin a worker a d v i s e d h i s employer t h a t a w a l l s e c t i o n had 
landed on him t h e p r e v i o u s day, i n j u r i n g h i s s h o u l d e r . Rather 
than f i l i n g a c l a i m , the worker requested l i g h t e r work. R e l y i n g 
on ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) , the Baldwin c o u r t h e l d t h a t t h e subsequent 
c l a i m , f i l e d a p p r o x i m a t e l y 21 months a f t e r t h e a c c i d e n t , was not 
b a r r e d because the employer had knowledge o f the i n j u r y . J u s t as 
the employer i n B a l d w i n , Mr. Bronson doubted whether a c l a i m would 
be f i l e d stemming from c l a i m a n t ' s a c c i d e n t . However, the evidence 
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preponderates t h a t Mr. Bronson knew o f the p o s s i b i l i t y o f an 
i n j u r y a t l e a s t by the t e r m i n a t i o n o f t h e i r r e l a t i o n s h i p when 
c l a i m a n t a d v i s e d him of the horse a c c i d e n t . Mr. Bronson's 
r e s e r v a t i o n s c o n c e r n i n g c l a i m a n t ' s c r e d i b i l i t y do not d e t r a c t from 
the f a c t t h a t Mr. Bronson knew o f the a l l e g e d i n j u r y - p r o d u c i n g 
a c c i d e n t . 

The Referee found t h a t t he c l a i m was not b a r r e d because Mr. 
Bronson f a i l e d t o produce c o n v i n c i n g evidence o f p r e j u d i c e due t o 
t h e l a t e f i l i n g . A l though Mr. Bronson a s s e r t e d t h e passage of 
t i m e , dimmed memories, and the i n a b i l i t y t o l o c a t e a w i t n e s s t o 
the a c c i d e n t as reasons f o r p r e j u d i c e , t he Referee concluded t h a t 
none of these a s s e r t i o n s were s u b s t a n t i a t e d . Since we have found 
t h a t t h e c l a i m i s not b a r r e d due t o employer knowledge of the 
i n j u r y , we need not reach the i s s u e o f employer p r e j u d i c e . 
However, i f the employer had no knowledge of the i n j u r y and had we 
reached t h e " p r e j u d i c e " i s s u e , we would have found t h a t t h e c l a i m 
was b a r r e d . S p e c i f i c i n d i c a t i o n s o f p r e j u d i c e are unnecessary 
where the e x i s t e n c e o f p r e j u d i c e i s apparent from t he r e c o r d as a 
whole. See Vandre v. Weyerhaeuser Co., 42 Or App 705 (19 7 9 ) . We 
are persuaded t h a t the f o l l o w i n g f a c t o r s would have combined t o 
e s t a b l i s h p r e j u d i c e t o the employer as a r e s u l t o f t h e c l a i m ' s 
l a t e f i l i n g : (1) the a p p r o x i m a t e l y one year lapse o f time between 
the a c c i d e n t and t h e c l a i m ; (2) the i n a b i l i t y t o l o c a t e a w i t n e s s 
t o t he a c c i d e n t , t he o n l y w i t n e s s not r e l a t e d t o c l a i m a n t ; (3) the 
l a c k o f a prompt i n v e s t i g a t i o n , immediate medical t r e a t m e n t , and 
an independent medical e x a m i n a t i o n ; and (4) c l a i m a n t ' s back 
s u r g e r y d u r i n g t h i s i n t e r i m p e r i o d . 

F i n a l l y , f o l l o w i n g our de novo review o f the medical and l a y 
evidence we are persuaded t h a t c l a i m a n t s u s t a i n e d an i n j u r y 
stemming from an a c c i d e n t a t work f o r which he sub s e q u e n t l y sought 
me d i c a l s e r v i c e s . Consequently, we f i n d t h a t c l a i m a n t s u f f e r e d a 
compensable i n j u r y . See ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . A c c o r d i n g l y , we 
a f f i r m t h a t p o r t i o n o f the Referee's o r d e r which s e t a s i d e t h e 
SAIF C o r p o r a t i o n ' s d e n i a l on b e h a l f o f the p u t a t i v e employer. 

ORDER 

The Referee's order dated June 18, 1984, as supplemented 
h e r e i n , i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $500 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n , as 
p r o c e s s i n g agent f o r the noncomplying employer. 

HERBERT D. RUSTRUM, C l a i m a n t WCB 84-05483 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y S e p t e m b e r 3 0 , 1985 

O r d e r on Revi e w 
Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee Leahy's or d e r u p h o l d i n g 
t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l disease 
c l a i m f o r mental s t r e s s and h y p e r t e n s i o n . I n t h e a l t e r n a t i v e , 
c l a i m a n t r e q u e s t s remand. Claimant a l s o contends t h a t t he Referee 
e r r e d i n e x c l u d i n g c e r t a i n evidence o f f e r e d by c l a i m a n t . 

We f i r s t c o n s i d e r c l a i m a n t ' s c o n t e n t i o n t h a t evidence was 
i m p r o p e r l y e x c l u d e d . Claimant contends t h a t t he mental p r e s s u r e s 
of h i s employment as p r e s i d e n t of a m a n u f a c t u r i n g c o r p o r a t i o n were 
the major c o n t r i b u t i n g cause of h i s h i g h b l o o d p r e s s u r e and 

-1291-



a l l e g e d mental c o n d i t i o n . He contends t h a t harassment by v a r i o u s 
b u r e a u c r a t i c e n t i t i e s c o n c e r n i n g such m a t t e r s as t o x i c waste 
d i s p o s a l and p l a n t s a f e t y s u b s t a n t i a l l y c o n t r i b u t e d t o the s t r e s s 
of h i s employment. On November 13, 1984 the Hearings D i v i s i o n 
r e c e i v e d from c l a i m a n t a seven i n c h t h i c k package o f papers, a l o n g 
w i t h a cover l e t t e r i n d i c a t i n g t h a t t hey would be o f f e r e d as 
evidence i n t h i s p r o c e e d i n g . The Referee w r o t e c l a i m a n t on 
November 2 1 , 1984 as f o l l o w s : 

"Per ORS 656.310 and 656.287 and OAR 
438-05-005 t o 438-09-010 among o t h e r 
a u t h o r i t y I must abide by, the documents 
sent by c l a i m a n t do not appear t o be 
l e g a l l y a d m i s s i b l e . " 

Claimant o f f e r e d the m a t e r i a l s f o r admission a t t h e 
November 27, 1984 h e a r i n g , e x p l a i n i n g t h a t t h e y were b e i n g 
s u b m i t t e d t o s u b s t a n t i a t e h i s t e s t i m o n y r e g a r d i n g the s t r e s s o r s o f 
h i s j o b . The Referee r e f u s e d t o admit the evidence. The 
f o l l o w i n g reasons f o r e x c l u s i o n were o f f e r e d : (1) no evidence can 
be r e c e i v e d i n a w o r k e r s ' compensation h e a r i n g except medical 
r e p o r t s , v o c a t i o n a l r e p o r t s and p o s s i b l y a narrow range o f o t h e r 
documents d i r e c t l y r e l a t e d t o the case; (2) t h e m a t e r i a l s are 
hearsay; (3) the m a t e r i a l s are not p r o p e r l y numbered and i n d e x e d ; 
and (4) the Referee l a c k s the time t o c o n s i d e r the m a t e r i a l s . We 
c o n s i d e r each o b j e c t i o n i n t u r n . 

I n f u r t h e r a n c e o f the l e g i s l a t i v e o b j e c t i v e o f p r o v i d i n g a 
f a i r and j u s t a d m i n i s t r a t i v e system f o r d e l i v e r y o f medical and 
f i n a n c i a l b e n e f i t s t o i n j u r e d workers t h a t reduces l i t i g a t i o n and 
e l i m i n a t e s t h e a d v e r s a r y n a t u r e of compensation proceedings t o t h e 
g r e a t e s t e x t e n t p r a c t i c a b l e , ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) , s t a t u t e s have been 
enacted t o f a c i l i t a t e the i n t r o d u c t i o n of those types of 
documentary evidence most commonly r e l i e d on i n w o r k e r s ' 
compensation p r o c e e d i n g s . ORS 656.310(2) p r o v i d e s t h a t the 
c o n t e n t s of m e d i c a l , s u r g i c a l and h o s p i t a l r e p o r t s s h a l l be 
c o n s i d e r e d prima f a c i e evidence as t o the m a t t e r s c o n t a i n e d 
t h e r e i n . , p r o v i d e d the d o c t o r consents t o submit t o 
c r o s s - e x a m i n a t i o n , i f r e q u e s t e d . ORS 656.287 c o n t a i n s s i m i l a r 
p r o v i s i o n s r e l a t i n g t o v o c a t i o n a l r e p o r t s . I n the i n t e r e s t o f 
m a i n t a i n i n g f a i r and e f f i c i e n t p r o c e e d i n g s , the Board has 
promulgated r u l e s r e g a r d i n g the admission of evidence. OAR 
438-07-005 e t seq. However, n e i t h e r the p e r t i n e n t s t a t u t e s nor 
the Board's r u l e s l i m i t t he scope of a d m i s s i b l e e x h i b i t s i n 
w o r k e r s ' compensation proceedings t o the types of documents 
r e f e r r e d t o i n ORS 656.287 and 656.310(2). 

Second, we c o n s i d e r the hearsay n a t u r e of the s u b m i s s i o n . 
T e c h n i c a l hearsay o b j e c t i o n s have no p l a c e i n w o r k e r s ' 
compensation h e a r i n g s , however, under c e r t a i n c i r c u m s t a n c e s 
a d m i t t i n g a document w i t h o u t a f f o r d i n g an o p p o r t u n i t y f o r 
c r o s s - e x a m i n a t i o n of the author can be i n c o n s i s t e n t w i t h t h e 
s t a t u t o r y o b l i g a t i o n t o conduct h e a r i n g s i n a manner t h a t w i l l 
a c h i e v e s u b s t a n t i a l j u s t i c e . Marion R. Webb, 37 Van N a t t a 660, 
a f f ' d on r e c o n . , 37 Van N a t t a 750 (1985); ORS 656.283(6). 
Claimant's submission was o f f e r e d merely t o o b j e c t i v e l y 
s u b s t a n t i a t e h i s t e s t i m o n y r e g a r d i n g t h e n a t u r e and e x t e n t o f t h e 
c o n t r o v e r s i e s t o which the papers r e l a t e . C o n s i d e r i n g t h e l i m i t e d 
purpose f o r which the m a t e r i a l s were s u b m i t t e d , c l a i m a n t ' s 
a v a i l a b i l i t y f o r c r o s s - e x a m i n a t i o n was s u f f i c i e n t t o i n s u r e 
s u b s t a n t i a l j u s t i c e . 
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T h i r d , we share the Referee's concern r e g a r d i n g the 
d i s o r g a n i z e d s t a t e i n which the m a t e r i a l s were s u b m i t t e d . OAR 
438-07-005(3)(b) r e q u i r e s t h a t c l a i m a n t s number and index 
documentary evidence. The unrepresented i n j u r e d worker i s not 
expected t o have f a m i l i a r i t y w i t h the Board's r u l e s , however, and 
i s n o t t o be h e l d s t r i c t l y a c c o u n t a b l e f o r f a i l u r e s t o f o l l o w 
them. OAR 438-05-035. A f t e r the h e a r i n g c l a i m a n t indexed c e r t a i n 
of t h e m a t e r i a l s c o n t a i n e d i n h i s p r e - h e a r i n g submission i n h i s 
w r i t t e n c l o s i n g argument, and he a t t a c h e d copies of t h e r e f e r e n c e d 
e x h i b i t s . Under the circumstances of t h i s case, the p o s t - h e a r i n g 
submission was s u f f i c i e n t t o s a t i s f y t he i n d e x i n g and numbering 
r e q u i r e m e n t as t o the e x h i b i t s l i s t e d t h e r e i n . 

We f i n d the i n d e x i n g and numbering r e q u i r e m e n t i n a p p l i c a b l e 
t o c l a i m a n t ' s p r e - h e a r i n g submission. The seven i n c h t h i c k s t a c k 
of m a t e r i a l s was o f f e r e d as p a r t of the i n s t r u m e n t a l i t y a l l e g e d l y 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . The m a t e r i a l s c o u l d have 
been a d m i t t e d as a s i n g l e e x h i b i t of p h y s i c a l evidence. 

F i n a l l y , we r e c o g n i z e the time t h a t would have been r e q u i r e d 
t o r e view and c o n s i d e r c l a i m a n t ' s submission. A d m i n i s t r a t i v e 
economy i s p r o p e r l y an i m p o r t a n t concern, however, our fundamental 
r e s p o n s i b i l i t y i s t o see t h a t each and every p r o c e e d i n g i s 
conducted i n a manner t h a t w i l l achieve s u b s t a n t i a l j u s t i c e . See 
ORS 656.283(6). The Referee e r r e d i n f a i l i n g t o admit and 
c o n s i d e r the m a t e r i a l s u b m i t t e d by c l a i m a n t . 

Claimant a l s o r e q u e s t s t h a t the case be remanded t o t h e 
Hearings D i v i s i o n f o r f u r t h e r development o f the e v i d e n t i a r y 
r e c o r d . Where the Board determines t h a t a case has been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed or 
heard by the Referee, i t has d i s c r e t i o n t o remand the case f o r 
f u r t h e r evidence t a k i n g , c o r r e c t i o n or o t h e r necessary a c t i o n . 
ORS 656.295(5). The Board has a r e s t r i c t i v e p o l i c y r e g a r d i n g 
remands. Casimer W i t k o w s k i , 35 Van Natta 1661 (1983). 

Although evidence was i m p r o p e r l y e x c l u d e d , the u n a d m i t t e d 
m a t e r i a l s are i n the r e c o r d . The Board need not remand t o admit 
evidence i n the r e c o r d t h a t was excluded by the Referee. Edward 
Morgan, 34 Van N a t t a 1590 (1982). Although c l a i m a n t contends t h a t 
s i n c e the h e a r i n g he has been h o s p i t a l i z e d f o r the a l l e g e d l y 
compensable c o n d i t i o n and t h a t i t has become more s e r i o u s , he has 
not s u b m i t t e d copies of a d d i t i o n a l medical r e p o r t s or made 
s p e c i f i c r e f e r e n c e t o any o t h e r evidence t h a t he would seek t o 
have a d m i t t e d on remand. We f i n d no s u f f i c i e n t showing t h a t 
remand i s a p p r o p r i a t e . Compare Robert A. B a r n e t t , 31 Van N a t t a 
172 (1981) w i t h B a i l e y v. SAIF, 296 Or 41 ( 1 9 8 3 ) ; C a t h e r i n e C. 
B a i l e y , 36 Van N a t t a 280 (1984) and Egge v. Nu-Steel, 57 Or App 
327, review d e n i e d , 293 Or 456 (1982). 

On the m e r i t s , the Board a f f i r m s the order of the Referee. 

ORDER 

The Referee's order dated January 4, 1985 i s a f f i r m e d . 
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WILLIAM A. SCHULTS, C l a i m a n t WCB 84-08347 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 3 0 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review of Referee Brown's or d e r t h a t 
g r a n t e d c l a i m a n t an award of 16° f o r 5% unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o the low back i n a d d i t i o n t o the 
the 48° f o r 15% awarded by s t i p u l a t i o n . Claimant a s s e r t s t h a t he 
i s e n t i t l e d t o an unscheduled d i s a b i l i t y award i n t h e 40% t o 60% 
range. 

On de novo review of the r e c o r d as a whole, we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o an i n c r e a s e d award of d i s a b i l i t y , b u t n o t 
t o t he e x t e n t he a s s e r t s . Claimant's p r e s e n t awards t o t a l 64° 
(20%) unscheduled d i s a b i l i t y . Dr. Kho, c l a i m a n t ' s t r e a t i n g 
n e u r o l o g i s t , opines t h a t c l a i m a n t ' s p h y s i c a l impairment i s i n the 
m i l d , or 10% t o 20% of the whole person, c a t e g o r y . Claimant i s 39 
years of age and has an e i g h t h grade e d u c a t i o n . The b u l k o f h i s 
work e x p e r i e n c e i n v o l v e s d r i v i n g t a n k e r and tow t r u c k s and w o r k i n g 
i n t he woods a t v a r i o u s medium t o heavy u n s k i l l e d o c c u p a t i o n s . We 
conclude t h a t c l a i m a n t p r e v i o u s l y performed work r e q u i r i n g m o s t l y 
medium s t r e n g t h and now i s c o n f i n e d t o l i g h t work, however, 
c l a i m a n t ' s p r e s e n t work c a p a c i t y i s l i m i t e d by f a c t o r s o t h e r than 
s t r e n g t h . 

We conclude t h a t the 20% award does not a d e q u a t e l y take i n t o 
account s o c i a l and v o c a t i o n a l f a c t o r s a f f e c t i n g c l a i m a n t ' s e a r n i n g 
c a p a c i t y . Based upon c l a i m a n t ' s impairment and the o t h e r r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s , we f i n d t h a t c l a i m a n t w i l l be most 
a p p r o p r i a t e l y compensated by an award of 32° f o r 10% a d d i t i o n a l 
unscheduled permanent p a r t i a l d i s a b l i t y f o r i n j u r y t o h i s low back. 

ORDER 

The Referee's order dated November 19, 1984 i s m o d i f i e d . 
Claimant i s awarded an a d d i t i o n a l 32° f o r 10% unscheduled 
permanent p a r t i a l d i s a b i l i t y , f o r a t o t a l award of 96° f o r 30% 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s low 
back. Claimant's a t t o r n e y i s a l l o w e d a reasonable fee o f 25% of 
the i n c r e a s e d compensation awarded by t h i s o r d e r , not t o exceed 
$750, payable out of and not i n a d d i t i o n t o c l a i m a n t ' s 
compensation. 

STONEWALL TRUSTY, J R . , C l a i m a n t WCB 84-07499 & 84-01716 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 30 , 1985 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members Lewis and McMurdo. 

Argonaut Insurance Company req u e s t s review of those p o r t i o n s 
of Referee N i c h o l s * order which upheld the d e n i a l of the SAIF 
C o r p o r a t i o n and which recommended reopening of the c l a i m by 
Argonaut on the Board's own motion under ORS 656.278. Claimant 
c r o s s - r e q u e s t s review on the i s s u e of r e s p o n s i b i l i t y and makes 
a l t e r n a t i v e arguments a g a i n s t both i n s u r e r s . The i s s u e on review 
i s r e s p o n s i b i l i t y . 

Claimant i n j u r e d h i s low back i n 1971 w h i l e w o r k i n g f o r 
Argonaut's i n s u r e d . The c l a i m was c l o s e d w i t h o u t permanent 
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d i s a b i l i t y i n 1972. Claimant a l l e g e d a new low back i n j u r y w h i l e 
employed by SAIF's i n s u r e d i n November 1983. Surgery was 
performed i n February 1984 f o r a b u l g i n g d i s c a t L4-5. The o n l y 
medical o p i n i o n s on c a u s a t i o n were c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n ' s and the surgeon's. The d o c t o r s agreed t h a t c l a i m a n t ' s 
d i s c c o n d i t i o n was r e l a t e d t o h i s i n d u s t r i a l i n j u r y i n 1971. The 
Referee found t h a t c l a i m a n t ' s t e s t i m o n y was i n s u f f i c i e n t l y 
c r e d i b l e t o be p e r s u a s i v e t h a t c l a i m a n t s u f f e r e d a new i n j u r y 
which c o n t r i b u t e d t o h i s d i s a b i l i t y . 

The Board a f f i r m s the Referee's o r d e r . Grable v. 
Weyerhaeuser Company, 291 Or 387 (1981); L i n n Care Center v. 
Cannon, 74 Or App 707 (1985). The c l a i m w i l l be remanded t o 
Argonaut f o r p r o c e s s i n g by the companion order i s s u e d t h i s date 
pursuant t o c l a i m a n t ' s request under the Board's own motion 
a u t h o r i t y . 

ORDER 

The Referee's order dated A p r i l 2, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by Argonaut Insurance Company. 

FLOYD L. WIEBE, C l a i m a n t WCB 84-07791 
A i t c h i s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s S eptember 3 0 , 1985 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n of Referee 
Knapp's order t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m of 
e n t i t l e m e n t t o v i t a m i n and m i n e r a l t h e r a p y as a medical s e r v i c e 
under ORS 656.245(1). Claimant c r o s s - r e q u e s t s review of t h a t 
p o r t i o n of the o r d e r t h a t a f f i r m e d the D e t e r m i n a t i o n Order 
g r a n t i n g c l a i m a n t 64° f o r 20% unscheduled permanent p a r t i a l 
d i s a b i l i t y . The i s s u e s on review are e n t i t l e m e n t t o v i t a m i n and 
m i n e r a l t h e r a p y and e x t e n t of unscheduled permanent p a r t i a l 
d i s a b i l i t y . 

We adopt and draw from the Referee's r e c i t a t i o n o f the 
f a c t s . Claimant s u s t a i n e d compensable i n j u r i e s t o h i s l e f t l e g , 
l e f t arm and r i g h t shoulder i n August of 1982 when he was 
a s s a u l t e d on h i s employer's premises. He was t h e r e a f t e r 
c o n s e r v a t i v e l y t r e a t e d by c h i r o p r a c t o r Dr. Cowan. Upon a r e f e r r a l 
from Dr. Cowan t o Dr. W i l s o n , an o r t h o p e d i s t , c l a i m a n t was 
diagnosed as having s u f f e r e d a r i g h t shoulder s e p a r a t i o n w i t h a 
n o n d i s p l a c e d f r a c t u r e of the d i s t a l c l a v i c l e . Continued 
c o n s e r v a t i v e care was recommended. 

I n March 1983 Dr. Wilson again examined c l a i m a n t and found 
h i s r i g h t shoulder t o e x h i b i t l i m i t e d e x t e n s i o n and i n t e r n a l 
r o t a t i o n . Claimant complained o f p a i n . Dr. Wilson f e l t t h a t 
c l a i m a n t had 90 p e r c e n t use of h i s shoulder w i t h normal s t r e n g t h . 
He f e l t t h a t c l a i m a n t should not do overhead work w i t h heavy 
w e i g h t . 

I n November of 1983 Dr. Cowan opined t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y w i t h a r e s i d u a l l i f t i n g c a p a c i t y i n the l i g h t 
range due t o r e s t r i c t e d range of motion and reduced s t r e n g t h . A 
December 29, 1983 D e t e r m i n a t i o n Order g r a n t e d 64° f o r 20% 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

By l e t t e r o f February 5, 1985 Dr. Cowan r e p o r t e d t h a t 
c l a i m a n t had developed muscle a t r o p h y due t o abnormal r i g h t 
s h o u l d e r movements. He f u r t h e r opined t h a t c l a i m a n t was 
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m o d e r a t e l y i m p a i r e d due t o reduced range o f motion and reduced 
s t r e n g t h . He f e l t t h a t c l a i m a n t c o u l d o c c a s i o n a l l y l i f t and c a r r y 
up t o 50 pounds and o c c a s i o n a l l y reach above the sh o u l d e r l e v e l . 
Dr. Cowan s t a t e d t h a t t h e v i t a m i n s and c a l c i u m supplements he 
p r e s c r i b e d f o r c l a i m a n t were necessary t o the c o n t i n u e d h e a l i n g o f 
c l a i m a n t ' s r i g h t s h o u l d e r . 

Claimant t e s t i f i e d t h a t h i s r i g h t s houlder aches and catches 
when he l i f t s h i s arm t o mid-chest l e v e l . He a l l e g e d a l o s s o f 
s t r e n g t h t h a t has r e s t r i c t e d h i s a b i l i t y t o do some of the work he 
p r e v i o u s l y d i d f o r h i s employer. Claimant r e l a t e d t h a t he spends 
up t o $50 per month on the v i t a m i n s p r e s c r i b e d by h i s c h i r o p r a c t o r . 

I . 

On t h e i s s u e o f e x t e n t , the Referee found t h a t c l a i m a n t had 
been a d e q u a t e l y compensated by the 20% unscheduled d i s a b i l i t y 
awarded by the D e t e r m i n a t i o n Order. On r e v i e w , c l a i m a n t a s s e r t s 
e n t i t l e m e n t t o an i n c r e a s e d award. We agree t h a t c l a i m a n t i s 
e n t i t l e d t o a s m a l l i n c r e a s e . At the time o f the h e a r i n g , 
c l a i m a n t was 56 years o l d . He has an e i g h t h grade e d u c a t i o n . 
A l t h o u g h Dr. Cowan r a t e d c l a i m a n t ' s impairment as "moderate," we 
agree w i t h t he Referee t h a t c l a i m a n t ' s impairment i s no g r e a t e r 
than " m i l d . " Claimant was capable o f heavy work b e f o r e h i s i n j u r y 
b u t i s now capable o f o n l y medium work. 

A f t e r r e v i e w i n g t he r e c o r d , we f i n d t h a t c l a i m a n t i s e n t i t l e d 
t o an i n c r e a s e d award of 32° f o r 10% unscheduled permanent p a r t i a l 
d i s a b i l i t y , b r i n g i n g c l a i m a n t ' s t o t a l unscheduled award t o 96° f o r 
30%, which s h a l l be i n l i e u of a l l p r i o r awards. 

I I . 

The r e m a i n i n g i s s u e i s c l a i m a n t ' s e n t i t l e m e n t t o v i t a m i n and 
m i n e r a l t h e r a p y . ORS 656.245(1) p r o v i d e s t h a t f o r any compensable 
i n j u r y , c l a i m a n t i s e n t i t l e d t o medical s e r v i c e s f o r c o n d i t i o n s 
r e s u l t i n g from t he i n j u r y f o r such p e r i o d as t h e n a t u r e o f t h e 
i n j u r y or the process o f re c o v e r y r e q u i r e s . The D i r e c t o r of t h e 
Workers' Compensation Department, pursuant t o h i s s t a t u t o r y 
a u t h o r i t y , ORS 656.726(3); 656.708(5), has promulgated a r u l e 
r e s t r i c t i n g t h e c o m p e n s a b i l i t y o f d i e t a r y supplements. OAR 
436-69-201(6) (renumbered OAR 436-10-040, May 1 , 1985), p r o v i d e s 
i n p e r t i n e n t p a r t : 

" D i e t a r y supplements — such as m i n e r a l s 
and v i t a m i n s are not r e i m b u r s a b l e unless a 
s p e c i f i c d i e t a r y d e f i c i e n c y has been 
c l i n i c a l l y e s t a b l i s h e d i n the i n j u r e d 
worker. . ." 

There i s no evidence t h a t c l a i m a n t s u f f e r s from a d i e t a r y 
d e f i c i e n c y . His t r e a t i n g c h i r o p r a c t o r , however, has s t a t e d t h a t 
v i t a m i n t h e r a p y i s necessary t o c l a i m a n t ' s r e c o v e r y . At h e a r i n g , 
c l a i m a n t argued t h a t i n s o f a r as the Department's r u l e l i m i t s t h e 
p r o v i s i o n o f what he a s s e r t s t o be necessary medical s e r v i c e s , t he 
r u l e i s i n v a l i d . 

The Referee h e l d t h a t because the medical evidence was 
u n c o n t r o v e r t e d r e g a r d i n g c l a i m a n t ' s need f o r v i t a m i n t h e r a p y , t h e 
t h e r a p y was compensable under ORS 656.245. Although the Referee 
made no f i n d i n g r e g a r d i n g t he v a l i d i t y o f former OAR 436-69-201(6), 
he noted t h a t i n p r o m u l g a t i n g r u l e s , t h e Department must a c t i n a 
way t h a t i s c o n s i s t e n t w i t h t he d e l e g a t i o n o f a u t h o r i t y g r a n t e d by 
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On r e v i e w , the i n s u r e r o f f e r s a l t e r n a t i v e arguments: (1) 
t h a t t h e a d m i n i s t r a t i v e r u l e l i m i t i n g v i t a m i n t h e r a p y was v a l i d l y 
p romulgated under the Department's s t a t u t o r y a u t h o r i t y , and (2) 
even i f t h e r u l e i s i n v a l i d , c l a i m a n t has f a i l e d t o prove t h a t 
v i t a m i n t h e r a p y i s "reasonable and necessary" t o the process o f 
h i s r e c o v e r y . 

We need not address the v a l i d i t y o f t h e r u l e , f o r we f i n d 
t h a t c l a i m a n t has f a i l e d t o prove t h a t v i t a m i n t h e r a p y i s 
reasonable and necessary t o h i s process of r e c o v e r y . We note t h a t 
the o n l y medical evidence f a v o r a b l e t o c l a i m a n t ' s c l a i m i s the 
c o n c l u s o r y o p i n i o n of h i s c h i r o p r a c t o r t h a t c l a i m a n t needs 
v i t a m i n s and m i n e r a l s . The c h i r o p r a c t o r has o f f e r e d no 
e x p l a n a t i o n r e g a r d i n g why the t h e r a p y i s needed or the mechanism 
by which i t w i l l a c t u a l l y a i d i n c l a i m a n t ' s h e a l i n g p r o c e s s . 

We f i n d t h i s absence of e x p l a n a t i o n i m p o r t a n t . As n o t e d , t h e 
a d m i n i s t r a t i v e r u l e g o v e r n i n g d i e t a r y supplements l i m i t s t h e r a p y 
t o i n s t a n c e s i n which a v i t a m i n d e f i c i e n c y i s diagnosed. We note 
t h a t i n p r o m u l g a t i n g the r u l e , the Department had t h e b e n e f i t o f 
the p a r t i c i p a t i o n o f an A d v i s o r y Committee on Medical Care. OAR 
436-69-003(2) (renumbered OAR 436-10-001, May 1, 1985). We i n f e r 
t h a t t h e Committee took an a c t i v e r o l e i n h e l p i n g t h e Department 
t o determine when v i t a m i n t h e r a p y i s reasonable and necessary. 

While the Department's r u l e i s not b i n d i n g on us, we f i n d i t 
u s e f u l i n t h a t i t suggests t h a t v i t a m i n t h e r a p y i s not necessary 
absent a c l i n i c a l f i n d i n g t h a t c l a i m a n t s u f f e r s from a s p e c i f i c 
v i t a m i n d e f i c i e n c y . A f t e r c o n s i d e r i n g the r u l e , we f i n d t h a t i f 
c l a i m a n t , who s u f f e r s from no documented d e f i c i e n c y , i s t o prove 
the c o m p e n s a b i l i t y o f v i t a m i n t h e r a p y , he must produce p e r s u a s i v e 
evidence t h a t i t i s , i n f a c t , necessary f o r h i s r e c o v e r y . The 
p r o o f i n t h i s case r e q u i r e s an a n a l y s i s of why t h e r a p y i s r e q u i r e d 
f o r a c o n d i t i o n o t h e r than the one r e c o g n i z e d by t h e r u l e . The 
c h i r o p r a c t o r ' s c o n c l u s o r y o p i n i o n i n t h i s case i s not s u f f i c i e n t . 
Claimant has f a i l e d t o prove t h a t v i t a m i n t h e r a p y i s a reasonable 
and necessary medical s e r v i c e under ORS 656.245. 

ORDER 

The Referee's order dated Febraury 26, 1985 i s m o d i f i e d i n 
p a r t , r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the 
o r d e r t h a t a f f i r m e d the D e t e r m i n a t i o n Order g r a n t i n g 64° f o r 20% 
unscheduled permanent p a r t i a l d i s a b i l i t y i s m o d i f i e d . I n l i e u o f 
a l l p r i o r awards, c l a i m a n t i s awarded 96° f o r 30% unscheduled 
permanent p a r t i a l d i s a b i l i t y . That p o r t i o n of the o r d e r t h a t s e t 
a s i d e the i n s u r e r ' s d e n i a l of c l a i m a n t ' s v i t a m i n t h e r a p y i s 
r e v e r s e d and the d e n i a l i s r e i n s t a t e d . The remainder of the o r d e r 
i s a f f i r m e d . Claimant's a t t o r n e y i s a l l o w e d a f e e equal t o 25% o f 
the i n c r e a s e d compensation g r a n t e d by t h i s o r d e r , not t o exceed 
$3,000. . 

MILDRED M. DeROUSSE, C l a i m a n t WCB 84-01184 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 20, 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f Abatement 

The Board h a s r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n 
of our Order on Review d a t e d August 29, 1985. 

I n o r d e r t o a l l o w s u f f i c i e n t time to c o n s i d e r the motion, the 
above noted Board o r d e r i s abated and the S A I F C o r p o r a t i o n i s 
r e q u e s t e d to f i l e a r e s p o n s e to the motion w i t h i n t e n d a y s . 

I T I S SO ORDERED. 
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RICHARD J . GUERRERO, C l a i m a n t WCB 84-03856 & 84-04470 
Samuel A. H a l l , J r . , C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 3 , 1985 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f Abatement 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

The Board h a s r e c e i v e d E B I Companies' r e q u e s t f o r abatement 
and r e c o n s i d e r a t i o n of our Order on Review d a t e d August 29, 1985. 

I n o r d e r to a l l o w s u f f i c i e n t time t o c o n s i d e r t h e motion, t h e 
above noted Board o r d e r i s abated and c l a i m a n t and the S A I F 
C o r p o r a t i o n a r e r e q u e s t e d t o f i l e a r e s p o n s e t o t he motion w i t h i n 
t e n d a y s . 

I T I S SO ORDERED. 

RICHARD L. MANLEY, C l a i m a n t WCB 83-11309 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s S e p t e m b e r 20, 1985 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r o f Abatement 

The Board h a s r e c e i v e d the i n s u r e r ' s r e q u e s t t h a t we 
r e c o n s i d e r our Order on Review date d August 29, 1985. 

I n o r d e r t o a l l o w s u f f i c i e n t time to c o n s i d e r t h e motion, the 
above noted Board o r d e r i s abated and c l a i m a n t i s r e q u e s t e d t o 
f i l e a r e s p o n s e t o the motion w i t h i n t e n d a y s . 

I T I S SO ORDERED. 

DARYL G. RICHMOND, C l a i m a n t WCB 83-08780 
P h i l l i p H. Garrow, C l a i m a n t ' s A t t o r n e y S e p t e m b e r 2 3 , 1985 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f Abatement 

The Board h a s r e c e i v e d the S A I F C o r p o r a t i o n ' s motion t o 
r e c o n s i d e r our Order on Review d a t e d August 30, 1985 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r t h e motion, t h e 
above noted Board o r d e r i s abated and c l a i m a n t i s r e q u e s t e d t o 
f i l e a r e s p o n s e to the motion w i t h i n t e n d a y s . 

I T I S SO ORDERED. 

EVA L. (DONER) STALEY, C l a i m a n t WCB 83-07726 & 83-09071 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 10, 1985 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y O r d e r o f Abatement 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

The Board h a s r e c e i v e d Crawford and Company's motion t o 
r e c o n s i d e r our Order on Review d a t e d June 24, 1985. 

I n o r d e r to a l l o w s u f f i c i e n t time t o c o n s i d e r the motion, t h e 
above-noted Board o r d e r i s a b a t e d . C l a i m a n t , L i b e r t y Northwest 
I n s u r a n c e C o r p o r a t i o n and I n g e r s o l l - R a n d Company a r e r e q u e s t e d t o 
f i l e r e s p o n s e s t o the motion w i t h i n t e n d a y s . 

The Board d e f e r s r u l i n g on Crawford and Company's motion f o r 
o r a l argument pending r e c e i p t of t h e r e s p o n s e s from t h e o t h e r 
p a r t i e s . 

I T I S SO ORDERED. 
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372 May 1, 1985 No. 232 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

CROSBY, 
Appellant, 

v. 
SAIF CORPORATION et al, 

Respondents. 

(A8210-06682; CA A32642) 

Appeal from Circuit Court, Multnomah County. 
Robert P. Jones, Clifford B. Olsen and Charles S. 

Crookham, Judges. 

Argued and submitted March 4,1985. 
Robert K. Udziela, Portland, argued the cause for 

appellant. With him on the brief were John S. Stone, and 
Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 

Philip Schradle, Assistant Attorney General, Salem, 
argued the cause for respondent SAIF Corporation. With him 
on the brief were Dave Frohnmayer, Attorney General, and 
James E . Mountain, Jr., Solicitor General, Salem. 

Anna M. Moran, Portland, argued the cause for respondent 
W. G. Moe & Sons, Inc. With her on the brief was 
Breathouwer & Gilman, Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

RICHARDSON, P. J . 

Reversed and remanded. 
374 Crosby v. SAIF 

RICHARDSON, P. J . 

Plaintiff suffered an on-the-job injury while he was 
employed by defendant W. G. Moe & Sons, Inc., and, as a 
result, he was entitled to workers' compensation benefits from 
defendant SAIF. Plaintiff alleges that 

"* * * representatives of the two defendants met and 
agreed that defendant Moe would create a light duty job for 
the plaintiff so that workers' compensation benefits would no 
longer be payable to the plaintiff. The defendants further 
agreed that after the plaintiff commenced his light duty job he 
would be discharged from his employment." 

Plaintiff pleaded three claims: First, that both defen
dants engaged in a civil conspiracy against him; second, that 
SAIF interfered with his contractual relationship with Moe; 
and, third, that the conduct of both defendants was out
rageous. The trial court dismissed the complaint as to SAIF on 
the ground "that plaintiff has failed to state a claim for relief." 
The court dismissed the action as to Moe on the ground "that 
plaintiffs sole and exclusive remedy for the acts alleged to 
have been performed by defendant Moe are [sic] set forth 
within ORS Chapter 659." Plaintiff appeals, and we reverse. 
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Both defendants argue that plaintiffs action was 
properly dismissed, because the gravamen of his complaint is 
that he was discharged for filing a workers' compensation 
claim, see ORS 659.410, 659.415, and that ORS chapter 659 
provides either his exclusive remedy or a remedy that pre
cludes the specific claims in his complaint. Defendants' argu
ment is adversely, answered by Holien v. Sears, Roebuck and 
Co., 298 Or 76, 689 P2d 1292 (1984), and Carsner v. 
Freightliner Corp., 69 Or App 666,688 P2d 398, rev den 298 Or 
334 (1984). SAIF concedes in its brief that under Holien 
"plaintiffs claims are not totally precluded because of reme
dies available to plaintiff under ORS Ch. 656 and ORS Ch. 
659." SAIF nevertheless argues that, 

"* * * to the extent that plaintiffs claims are based on any 
allegations that plaintiff was discharged because he filed a 
Workers' Compensation claim, then plaintiffs remedies exist 
solely under ORS Ch. 659 even under the reasoning of 
[Holien]." (Emphasis SAIF's.) 

We disagree with that understanding of the alle
gations. Plaintiff does not plead that he was terminated 
Cite as 73 Or App 372 (1985) 375 

because he filed a claim; he alleges that defendants conspired 
to divest him unlawfully of his right to workers' compensation 
benefits and to terminate him. We do not suggest that 
plaintiff could not have pursued a remedy under ORS 659.121 
for a violation of ORS 659.410 on the basis of the facts alleged. 
However, the unlawful conduct for which he does seek relief 
goes beyond the conduct that ORS 659.410 proscribes. See 
Carsner v. Freightliner Corp., supra, 69 Or App at 672-74. 

SAIF argues that there are a -number of alternative 
bases for sustaining the trial court's orders.1 It contends, first, 
that plaintiff does not adequately allege that he gave SAIF the 
tort claim notice required by ORS 30.275. Plaintiff alleged: 

"Prior to the commencement of this action, the plaintiff 
has advised defendant SAIF of his claim in the manner 
prescribed by Oregon law." 

Assuming that the allegation is insufficient, SAIF's motion 
pertaining to that allegation asked that it be made more 
definite and certain, not that the action be dismissed because 
of it. SAIF made the appropriate motion, but, for that reason, 
it is wrong now in contending that any defect in the notice 
allegation is a basis for dismissing the action.2 See 
Shaughnessy v. Spray, 55 Or App 42, 50-51, 637 P2d 182 
(1981), rev den 292 Or 589 (1982). 

SAIF contends next that its alleged acts are discre
tionary governmental acts and that it is therefore immune 
from suit under ORS 30.265(3) (c). SAIF reasons: 

"* * * [T]he purportedly tortious conduct alleged by plain
tiff is that SAIF Corporation worked with plaintiffs employer 
to make a light duty work position for plaintiff. SAIF was 
created for the purpose of transacting workers' compensation 
insurance and reinsurance business. ORS 656.752(1). One of 
SAIF's functions is to 'receive and handle and process-the 
1 Moe does not join in SAIF's alternative arguments. 
2 The parties do not advise us how the trial court resolved the motion against the 

notice allegation. The court may well have regarded a ruling superfluous in view of the 
fact that it dismissed the action on other grounds. 
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claims of workers.' ORS 656.752(2)(b). Oregon Admin
istrative Rules 436-61-010(3)(g)(A) and 436-61-050(8) pro
vide for insurers at their discretion to work with the employer 
of an injured worker in the creation or modification of jobs to 
provide a sheltered atmosphere for the injured Worker to 

376 Crosby v. SAIF 

return to 'light work.' Although plaintiff would consider it 
desirable that he receive Workers' Compensation benefits 
without working, even assuming plaintiffs allegations to be 
true, SAIF made a policy decision to encourage plaintiffs 
employer to create a light duty job for plaintiff. * * * 

"Plaintiff, of course, further alleges that SAIF Corpora
tion and defendant W.G. Moe & Sons, Inc., agreed that, after 
plaintiff commenced his light duty job, plaintiff would be 
discharged. However, i t is axiomatic that plaintiffs employer 

• was the party which made hiring and firing decisions regard
ing plaintiff and plaintiff has not alleged any facts which show 
that SAIF Corporation did have or even could have affectu-
ated plaintiffs termination from employment with defendant 
W.G. Moe & Sons, Inc." 

SAIF again misses the thrust of the allegations. The 
fact that Moe had the hiring and f i r ing authority is irrelevant 
to whether SAIF conspired wi th Moe to exercise that power 
for an unlawful purpose. Whether or not we would agree wi th 
SAIF that its working wi th employers to find job placements 
for injured employes is immune as discretionary, we conclude 
that SAIF's conspiring wi th an employer, inter alia, to elimi
nate a worker's entitlement to benefits is not a matter of 
discretion. Whether SAIF did only what i t says i t did or did 
what p la in t i f f alleges is a jury question. For purposes of 
reviewing the dismissal of the complaint, we must assume the 
t ru th of p l a in t i f f s allegations. SAIF cites no authority for the 
proposition that intentional torts that involve unlawful con
duct can be immune under ORS 30.265(3)(c). We hold that 
the torts alleged here are not insulated by discretionary acts 
immunity. 

SAIF's next argument is that p la in t i f f did not state a 
claim for relief for civil conspiracy because 

"* * * civil conspiracy is not itself an independent tort, and 
plaintiff has not pled the violation of any statute by SAIF 
Corporation or the violation by SAIF Corporation of any 
common-law duty owed to plaintiff. Plaintiffs complaint, as 
discussed above, does not state how plaintiffs discharge was 
in any way unlawful. Moreover, any alleged agreement 
between SAIF Corporation and plaintiffs employer to create 
a 'light duty' position for plaintiff is completely authorized by 
statute and regulation and is eminently proper. * * *" 

SAIF relies on Bonds v. Landers, 279 Or 169, 566 P2d 513 
(1977). The reliance is misplaced. Although Bonds does state 
Cite as 73 Or App 372 (1985) 377 

that "[a] civi l conspiracy is not an independent tort , in the 
absence of a statute or unusual circumstances," the opinion 
goes on to explain that "[t]he damage in a civil conspiracy 
flows f rom the overt acts and not f rom the conspiracy." 279 Or 
at 175. We do not share SAIF's understanding that a conspir
acy, the overt acts of which have produced damage, is not 
actionable. SAIF makes a number of other points in support of 
its argument that the civil conspiracy claim was properly 
dismissed. We do not f i nd any of them meritorious. 
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SAIF cites Top Service Body Shop v. Allstate Ins. Co., 
283 Or 2*01, 582 P2d 1365 (1978), as authority for its next 
argument, that plaintiff failed to state a claim against SAIF 
for intentional interference with contract. The court stated in 
Top Service Body Shop: 

"* * * [A] claim is made out when interference resulting in 
injury to another is wrongful by some measure beyond the fact 
of the interference itself. Defendant's liability may arise from 
improper motives or from the use of improper means. They 
may be wrongful by reason of a statute or other regulation, or a 
recognized rule of common law, or perhaps an established 
standard of a trade or profession. * * *" 283 Or at 209-10. 
(Footnote omitted.) 

The operative allegations in the interference with 
contractual relationship claim are that "plaintiff was hired by 
Moe," "SAIF * * * intentionally interfered with the plaintiffs 
employment contract for the purpose of eliminating [its] 
responsibility to pay workers' compensation benefits" and, as 
a result, "plaintiff was terminated by his employer" and 
suffered damages. We do see how those allegations can be read 
as not satisfying the "improper motives" test of Top Service 
Body Shop. 

SAIF also states: 
"Plaintiffs complaint under [the] 9econd cause of action 

nowhere states how SAIF Corporation allegedly interfered 
with plaintiffs employment contract which purportedly 
exists between plaintiff and plaintiffs employer. Plaintiffs 
failure to plead how SAIF Corporation allegedly interfered 
with plaintiffs contractual relationship defeats entirely plain
tiffs claims under this cause of action. Plaintiff alleges no 
facts which would constitute any interference. * * * 

378 Crosby v. SAIF 

"* * * [PJlaintiff s complaint does not even allege the 
existence of an employment contract between defendant W. 
G. Moe & Sons, Inc. and plaintiff or between SAIF Corpora
tion and plaintiff. Plaintiffs complaint certainly does not 
state the type of employment contract, if any, which plaintiff 
may have had with defendant W. G. Moe & Sons, Inc. The 
type of employment contract involved would be of great 
import to this case, because the contract, if one exists, may 
contain language which makes plaintiff an employe termina
ble at the will of the employer. In fact, absent statutory or 
contractual rights to the contract, an employer generally may 
discharge an employe at any time with or without cause. * * *" 

In our view, SAIF is simply mistaken in its contention that no 
employment contract was pleaded. The remaining points it 
makes either fault the complaint for failing to plead evidence 
or deal with matters that might be subject to a motion to make 
more definite and certain. SAIF's argument does not provide a 
basis for affirming the dismissal of the claim. 

SAIF's final argument is that the complaint does not 
state a claim for outrageous conduct. Many of the points relate 
to the specificity of the complaint or duplicate points SAIF 
makes in connection with its other arguments. For reasons 
similar to those we have noted earlier, we find them unper-
suasive as grounds for dismissal. 
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SAIF also asserts that plaintiff has not alleged that a 
"special relationship" exists between it and plaintiff sufficient 
to support a claim for outrageous conduct. See Bodewig v. K-
Mart, Inc., 54 Or App 480,485-87,635 P2d 657 (1981), rev den 
292 Or 450 (1982), and authorities there cited. We disagree. 
Plaintiff has alleged that SAIF is the workers' compensation 
carrier responsible for the payment of plaintiffs benefits. If a 
special relationship is necessary to support a finding of 
outrageous conduct here, compare Brewer v. Erwin, 287 Or 
435, 458, 600 P2d 398 (1979), and Rockhill v. Pollard, 259 Or 
54, 485 P2d 28 (1971), with Turman v. Central Billing Bureau, 
279 Or 443, 568 P2d 1382 (1977), we hold that there can be a 
special relationship between a workers' compensation insurer 
and a person entitled to benefits from the insurer. See ORS 
656.012(2).3 

Cite as 73 Or App 372 (1985) 379 

Reversed and remanded. 

3 The Supreme Court recently noted in Humphers v. First Interstate Bank, 298 Or 
706, 709, n 1, 696 P2d 527.(1985): 

"This court has attempted, so far unsuccessfully, to discourage the idea that 
there is a general tort of 'outrageous conduct,' partly because the phrase mis-
leadingly suggests potential recovery of damages whenever someone's conduct 
could be said to deserve this epithet. See Hall v. The May Dept Stores, 292 Or 131, 
134-37, 637 P2d 126 (1981); Brewer v. Erwin, 287 Or 435, 454-57, 600 P2d 398 
(1979); and see id. at n 13, citing the court's dissatisfaction with the epithets in 
Rockhill v. Pollard, 259 Or 54,60,485 P2d 28 (1971). Plaintiff in this case actually 
alleged the factual elements of intentional or reckless infliction of severe emo
tional distress as well as 'outrageous' conduct." 

We do not understand that footnote to support or require the dismissal of claims 
simply because the complaint describes them as being for "outrageous conduct." 

No. 333 July 3, 1985 195 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Peter F. McCabe, Claimant. 

S T A T E ACCIDENT INSURANCE FUND 
CORPORATION, 

Petitioner, 
v. 

McCABE, 
Respondent. 

(82-01704; CA A32445) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted December 17, 1984. 
Richard D. Wasserman, Assistant Attorney General, 

Salem, argued the cause for petitioner. With him on the brief 
,were Dave Frohnmayer, Attorney General, and James E . 
Mountain, Jr., Solicitor General, Salem. 

Robert K. Udziela, Portland, argued the cause for 
respondent. With him on the brief were Dan O'Leary, and 
Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 
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Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

RICHARDSON, P. J . 
Affirmed. 

Cite as 74 Or App 195 (1985) 197 

RICHARDSON, P. J . 
S AIF petitions for review of an order of the Workers' 

Compensation Board affirming the referee's decision that 
claimant's disability is compensable as either an occupational 
disease or an occupational injury. Claimant's disability 
resulted from a ruptured cerebral aneurysm. We hold that 
claimant has established a compensable occupational disease. 

SAIF does not contest the facts leading up to claim
ant's disability, including the condition of his employment. 
The principal dispute revolves around the medical explana
tion of the cause of the disability and involves two conflicting 
medical opinions. 

Claimant was elected the chief executive officer of the 
Amalgamated Transit Workers Union in Portland in May, 
1979, when he was 29. He had no previous experience as a 
union official. His job as chief executive officer involved a 
considerable amount of stress. After his election, he found 
t hat the executive board of the union was antagonistic toward 
him and uncooperative in assisting him in union business, and 
he began to assume much of the work that ordinarily would 
have been done by the executive board. Six and seven day 
work weeks were not unusual, and he often received phone 
calls at home concerning union matters. He rarely worked 
fewer than eight hours per day and frequently worked sixteen. 
He was involved in collective bargaining on the union's behalf. 
He sometimes traveled away from home overnight two days 
per week when contract negotiations were not in session; he 
traveled more often when they were. 

In the fall of 1980, claimant learned of the possibility 
of financial irregularities occurring in the union. This greatly 
distressed him, and he became obsessed with investigating the 
matter. A lawyer advised him that the best course of action 
was to file a lawsuit against the executive board and other 
union officers. Claimant realized that that action would be the 
final break between him and the executive board and that he 
would likely lose his job if the allegations of financial irreg
ularities were proven. He spent a great deal of time brooding 
over this matter in the summer of 1981. 

During that time, claimant's personal habits, 
attitudes, demeanor and personality began to change signifi
cantly. His cigarette consumption increased to two and 
198 SAIF v. McCabe 

one-half packs per day, and he began to drink heavily. He 
exhibited impaired mental acuity, often forgetting matters 
related to the union's business. For example, he occasionally 
questioned subordinates about why they were taking certain 
actions, only to learn that he himself had instructed that those 
actions be taken. He frequently complained of headaches. 
Finally, he uncharacteristically erupted in outbursts of anger 
towards his associates and his children. 
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In December, 1980, after having been diagnosed as 
having high blood pressure, claimant began treatment with 
Dr. Fleming, a clinical psychologist, for anxiety and hyperten
sion. The treatments continued until June, 1981. Dr. Fleming 
concluded that claimant's problems were caused by the stress 
associated with his employment and recommended, on a 
number of occasions, that he resign. Claimant agreed t hat he 
should quit his job and told Dr. Fleming that he would do so 
after the national convention in the fall. 

On the evening of September 25, 1981, claimant was 
in Eugene for a union meeting. After it concluded, at about 
10:15 p.m., he called the managing director of the city transit 
district. That call upset him, and he became very angry about 
it. He joined several union members in a hotel lounge and 
described the woman with whom he had spoken in very 
derogatory terms, which was uncharacteristic of his normal 
behavior. Shortly afterwards, he repeated the entire conversa-
t ion again, as if the first had never taken place. He later left 
t he lounge and went to his hotel room. There, while engaged in 
sexual intercourse, he suffered a ruptured cerebral aneurysm. 
He was rushed to the emergency room. The ruptured 
aneurysm and the resulting complications left claimant 
severely disabled. 

SAIF denied claimant's, claim for benefits. He 
requested a hearing, and the referee decided that t he claim was 
compensable as either an occupational disease or an injury. 
The Board adopted and affirmed the referee's decision, one 
member dissenting. 

We need not address the issue of whether the claim is 
compensable as an injury, because we hold that it is compen
sable as an occupational disease. The medical evidence indi
cates that claimant's aneurysm was congenital. To establish 
Cite as 74 Or App 195 (1985) 199 

an occupational disease claim relating to a preexisting condi
tion, a claimant must prove that work conditions caused a 
worsening of the underlying condition producing disability or 
the need for medical services. Weller v. Union Carbide, 288 Or 
27, 602 P2d 259 (1979). Additionally, he must establish that 
the work conditions were the major contributing cause of the 
worsening of the preexisting condition. Dethlefs v. Hyster Co., 
295 Or 298, 667 P2d 487 (1983); SAIF v. Gygi, 55 Or App 570, 
639 P2d 655, rev den 292 Or 825 (1982). 

Two doctors, neither of whom examined claimant, 
testified at the hearing. They disagreed over the cause of the 
ruptured aneurysm. The parties have devoted a substantial 
portion of their briefs to a discussion of which doctor was more 
qualified to express an opinion. We find both well qualified. 

Dr. Uhland testified in claimant's behalf. He is a 
board-certified specialist in internal medicine and has had 
considerable experience with cardiovascular medicine. His 
testimony indicates that work stress was the major contribut
ing cause of the disability. He stated that claimant was 
probably born with the aneurysm and that the enormous 
amount of work stress and the intermittent rise in blood 
pressure exhibited in the months preceding the rupture caused 
a thinning of the walls of the aneurysm. The walls became so 
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t hin that small amounts of blood leaked out. That leakage, he 
testified, would explain the headaches, memory lapses and 
personality changes that claimant suffered. He agreed that the 
act of sexual intercourse was the precipitating event causing 
the rupture but stated that work stress contributed "in a 
major way" to claimant's disability by weakening the wall of 
the aneurysm. He testified that, in his opinion, the aneurysm 
would not have ruptured as soon as it did without the 
weakening of the arterial wall caused by the work stress 
induced rise in blood pressure. 

Dr. Raaf, board certified in neurosurgery, test ified for 
SAIF. In a report before the hearing, he stated that the 
aneurysm was the result of a defect in the arterial wall and 
that claimant's work was not a factor in the cause of the 
aneurysm or its rupture. At the time he wrote the report he 
had not read some of the relevant medical reports discussing 
claimant's personality change and showing his elevated blood 
pressure. At the hearing, however, he stated in response to a 

200 SAIF v. McCabe 

hypothetical question that included claimant's work history 
that his opinion was unchanged by those additional facts. His 
opinion was that the aneurysm was a congenital defect which 
naturally weakened with age and that the sexual intercourse 
caused an increase in blood pressure, causing the aneurysm to 
rupture. He stated that the act of sexual intercourse was the 
major contributing cause of claimant's disability. He testified 
that he was aware of no scientific information that intermit
tent rises in blood pressure cause an aneurysm to weaken. 

Dr. Mundall was one of the physicians who treated 
claimant in the emergency room. He stated in a letter to SAIF 
that claimant's condition "was not likely due to the work he 
was performing for the Amalgamated Transit Union but was 
rather a natural progression of a weakening in the wall of his 
blood vessel that he was probably born with and then precipi
tated by physical exertion." 

We are confronted with two opposing theories. On de 
novo review, we are free to choose which medical hypothesis is 
correct, Coday v. Willamette Tug & Barge, 250 Or 39, 49, 440 
P2d 224 (1968), and we find Dr. Uhland's more persuasive. 
Unlike Dr. Raaf, he had examined all of the medical reports 
before the hearing and was therefore apparently better 
acquainted with claimant's medical history. His testimony 
was well-reasoned. Dr. Raafs answers were not as well-
explained as Dr. Uhland's. Dr. Mundall's letter supports Dr. 
Raafs theory, but it does not explain why work was not a 
major factor in claimant's disability or whether he was even 
aware of the amount of stress involved in claimant's work. In 
short, we find Dr. Uhland's theory more persuasive. 

Affirmed. 
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234 July 3, 1985 No. 339 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Marilyn Cogswell, Claimant. 

COGSWELL, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(83-05552; CA A31557) 

Judicial review from the Workers' Compensation Board. 
Argued and submitted December 17, 1984. 
Howard R. Nielsen, Salem, argued the cause for petitioner. 

With him on the brief were Allen & Vick, Salem. 
Darrell E . Bewley, Assistant Attorney General, Salem, 

argued the cause for respondent. With him on the brief were 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr., Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

WARDEN, J . 
Affirmed. 

236 Cogswell v. SAIF 

W A R D E N , J . 
Claimant petitions for review of an order of the 

Worker's Compensation Board affirming the referee's dis
missal of her claim because she failed to establish good cause 
for not requesting a hearing within 60 days of the date she was 
notified that the claim had been denied. ORS 656.319(1).' We 
affirm. 

In 1982 claimant was employed at Agripac, Inc., oh 
the production belt. The work required repetitive movements 
of the arms and shoulders. On October 15, she began experi
encing symptoms in her neck and shoulders and, after con
sulting with a physician, Dr. Buell, she filed a claim alleging a 
compensable occupational disease for bilateral bursitis of the 
shoulders. SAIF denied compensability on March 18,1983. In 
bold-faced type the letter informed claimant that she had 60 
days within which to file a request for hearing on the denial. 
The letter was signed by Lisa Wilch, a claims representative. 
Claimant received the letter on March 21. 

1 ORS 656.319 provides: 

"(1) With respect to objection by claimant to denial of a claim for compensa
tion under ORS 656.262, a hearing thereon shall not be granted and the claim shall 
not be enforceable unless: 

"(a) A Request for Hearing is filed not later than the 60th day after the 
claimant was notified of the denial; or 

"(b) The Request is filed not later than the 180th day after notification of the 
denial and the claimant establishes at a hearing that there was good cause for 
failure to file the Request by the 60th day after notification of denial." 
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Dr. Buell referred claimant to Dr. Stewart, who 
examined her on April 11. After hearing Dr. Stewart's diag
nosis, claimant called Wilch on April 26. Wilch told claimant 
that SAIF would review Dr. Stewart's reports when they were 
received. SAIF received the reports on April 29, and Wilch 
received them on May 16. On May 17, claimant called Wilch, 
who told claimant that she would get back to her that day. 
Wilch then consulted her supervisor, who reviewed the file 
and decided that the denial should stand. Wilch tried to 
telephone claimant about 4:30 p.m. on that day and again on 
the afternoon of May 19 and on May 20. There was no answer 
to any of the calls, and on May 23 Wilch wrote claimant a 
letter advising her that SAIF's denial of March 18 would 
stand. Claimant received the letter on May 24. About three 

Cite as 74 Or App 234 (1985) 237 

weeks later, she sought legal advice, and a request for hearing 
was filed on June 14, more than 60 days after she had first 
been notified that her claim was denied. In affirming the 
denial, the referee found: 

"The primary reason that claimant did not file a timely 
appeal, consistent with her testimony, appears to be (1) the 
time slipped by, (2) claimant was concerned about the health 
of one of her relatives, and (3) claimant did not have the 
matter of the denial and that matter of an appeal from the 
denial in her head, notwithstanding the action of SAIF 
Corporation." 

The Board agreed and affirmed the referee's order. 
Claimant has the burden to establish good cause for 

failure to file within the statutory time. See Wamsher v. 
Brooks Products, 26 Or App 835,554 P2d 573 (1976). Claimant 
argues that she has provided a reasonable explanation for her 
inaction which, under the broad remedial policy of the Work
ers' Compensation Law, should establish good cause. 

On de novo review, we hold that claimant has not met 
her burden. She herself testified that she did not believe Wilch 
had the authority to accept her claim, that SAIF did not tell 
her that she would have more than 60 days to file a claim or 
that she ever discussed her appeal rights with Wilch. It is clear 
that SAIF did not attempt to mislead claimant into thinking 
that her claim would remain open after the statutory time for 
appeal had passed. Apart from a concern about a sister who 
was ill, the record shows no event or occurrence which could 
have interfered with claimant's timely filing a request for 
hearing. See Wamsher v. Brooks Products, supra. As claimant 
testified: 

"This whole thing, like I said, has not been up front in my 
mind. If I would have been thinking about time and essence of 
everything, I probably would have went sooner. I probably 
would have went a whole lot sooner." 

Claimant's lack of diligence does not constitute good cause. 
Affirmed. 
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No. 353 July 10, 1985 317 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation 
of Frederick G. West, Claimant. 

WEST, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(83-01504; CA A32903) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted March 1,1985. 

Howard R. Nielsen, Salem, argued the cause for petitioner. 
With him on the brief were Gary Allen, and Allen and Vick, 
Salem. 

David L . Runner, Assistant Attorney General, Salem, 
argued the cause for respondent. With him on the brief were 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr., Solicitor General, Salem. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

VAN HOOMISSEN, J . 
Reversed and remanded for payment of medical expenses. 

Cite as 74 Or App 317 (1985) 319 

VAN HOOMISSEN, J . 

Claimant petitions for judicial review of a Workers' 
Compensation Board order that affirmed a referee's order 
upholding SAIF's refusal to pay some of claimant's medical 
expenses. The issues are whether all of claimant's chiropractic 
treatments were reasonable and necessary and whether SAIF 
must pay a consulting physician for his examination of claim
ant. On de novo review, we reverse and remand. 

Claimant compensably injured his back in 1979. He 
saw Dr. Kelley, a chiropractor, who reported that chiropractic 
care would enable claimant to continue working and that he 
would come in for a treatment whenever he felt it was 
necessary. Claimant was examined by Orthopaedic Consul
tants which prescribed an exercise regimen. He attempted to 
exercise but he stopped on Kelley's advice, because the exer
cise was exacerbating his back pain. He was examined by 
other physicians, who recommended that he lose weight to 
reduce the pressure on his spine. He lost about 50 pounds. In 
1980, he was awarded 20 percent unscheduled permanent 
partial disability. 

In February, 1983, SAIF notified Kelley that it would 
not pay for more than four treatments per month. In April, 
1983, Kelley told SAIF that he was referring claimant to Dr. 

-1310-



Moore for consultation on April 29. SAIF responded that it 
had not received Kelley's referral notice until April 29 and 
that it would not pay for the consultation, because it had not 
been "appropriately notified." 

i 

Claimant testified at his hearing that he was almost 
continuously in pain and that chiropractic treatments enabled 
him to work. The referee found that the treatments were 
related to claimant's industrial injury but that they were too 
frequent. The Board agreed. 

Claimant argues that he is entitled to payment for 
more than the four monthly treatments permitted by OAR 
436-69-201(2)(a) and that SAIF must pay Moore, because 
Kelley notified SAIF pursuant to OAR 436-69-101(8). SAIF 
argues that claimant is not entitled to treatments, because he 
has unreasonably failed to mitigate his injury by exercise and 
weight loss, see Nelson v. EBI Companies, 296 Or 246, 674 P2d 
320 West v. SAIF 

596 (1984), and that it need not pay for an examination which 
SAIF contends was conducted for purposes of litigation. 

ORS 656.245 requires provision of medical services 
"for conditions resulting from the injury for such period as the 
nature of the injury or the process of the recovery requires, 
including such medical services as may be required after a 
determination of permanent disability." 

At the time of the hearing, OAR 436-69-201(2)(a) provided in 
relevant part: 

"The usual range of the utilization of medical services does 
not exceed twenty-four office visits by any and all attending 
physicians in the first sixty days from the date of treatment, 
and four visits a month thereafter. This statement of fact does 
not constitute authority for an arbitrary limitation of serv
ices, but is a guideline to be used concerning requirements of 
accountability for the services being required." 

We examined this rule in Kemp v. Workers' Comp. Dept., 65 
Or App 659,672 P2d 1343 (1984), modified on other grounds 67 
Or App 270, 677 P2d 725 (1984), and stated: 

"We find nothing in this or any other statute that author
izes any limitations on the number of treatments that a 
claimant can receive. If this Administrative Rule actually 
permits a limitation of the treatment which a claimant can 
receive, it is not authorized by the statute." 

We concluded that the rule was valid insofar as it only 
required submission of a report justifying more than four 
treatments a month. Kemp v. Workers' Comp. Dept., supra, 65 
Or App at 663. However, to the extent that SAIF relied on the 
rule to deny payment for services here, such reliance was 
impermissible. ORS 656.245 mandates provision of medical 
services, regardless of frequency, so long as they are reason
able and necessary. In Wetzel v. Goodwin Brothers, 50 Or App 
101, 108, 622 P2d 750 (1981), we held: 

"Medical expenses for purely palliative purposes are 
recoverable where they are necessarily and reasonably 
incurred in the treatment of an injury for which permanent 
partial disability has been awarded." 

SAIF does not argue that claimant does not need 
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chiropractic treatments; it only objects to their frequency. 
Claimant testified that the treatments reduce his pain and 

Cite as 74 Or App 317 (1985) 321 

enable him to work; when he stopped the treatments, the pain 
became almost unbearable. He received treatments only when 
needed. See Milbradt v. SAIF, 62 Or App 530, 661 P2d 584 
(1983). The record contains no evidence of functional overlay 
or that claimant is malingering. There is evidence that he has 
reasonably attempted the recommended exercise and weight-
loss programs. See Nelson v. EBI Companies, supra. We 
conclude that claimant has established that his chiropractic 
treatments are reasonable and necessary to relieve him of 
severe pain and to permit him to work. See Milbradt v. SAIF, 
supra, 62 Or App at 533. 

We conclude that the purpose of claimant's examina
tion by Moore was to aid Kelley in treating claimant's dis
ability. The record does not support SAIF's argument that the 
consultation was solely for the purpose of litigation. Kelley's 
notice to SAIF complied with the applicable administrative 
rule. SAIF must pay for Moore's examination. ORS 656.245. 

Reversed and remanded for payment of medical 
expenses. 

388 July 17, 1985 No. 369 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Charlene V. Devereaux, Claimant. 

DEVEREAUX, 
Petitioner, 

f- • 
NORTH PACIFIC INSURANCE CO., 

Respondent. 
(83-03330; CA A32542) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted January 15,1985. 
James L . Edmunson, Eugene, argued the cause for peti

tioner. With him on the brief was Malagon & Associates, 
Eugene. 

Mark A. Anderson, Portland, argued the cause for 
respondent. With him on the brief were Donald P. Bourgeois, 
and Miller, Nash, Wiener, Hager & Carlsen, Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

RICHARDSON, P. J . 
Reversed on issue of compensability and remanded with 

instructions to accept the claim; otherwise affirmed. 
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390 Devereaux v. North Pacific Ins. Co. 

RICHARDSON, P. J . 

Claimant seeks review of an order of the Workers' 
Compensation Board reversing the referee's decision that her 
carpal tunnel syndrome condition is compensable and that 
she is entitled to penalties for the insurer's unreasonable 
denial of her claim. In addition to a reversal on those issues, 
she seeks a modification of the Board's order with respect to 
her entitlement to interim compensation and penalties for the 
insurer's failure timely to pay her the full amount of that 
compensation. 

We turn first to the issue of compensability. Claim
ant, age 38 at the time of the hearing, began to work for the 
employer in October or November, 1982. Her work involved 
two tasks: sorting and stacking wooden blocks after taking 
them off a conveyor belt and operating a saw. She sought 
treatment for pain in both hands and forearms from Dr. 
Wichser, on February 16, 1983. He initially diagnosed proba
ble bilateral carpal tunnel syndrome and later confirmed that 
diagnosis. The insurer denied the claim on the ground that 
claimant's condition preexisted her employment. 

Claimant had first experienced problems with her left 
forearm in 1974 or 1975 while working for a different 
employer. That job involved sorting flowers on a conveyor 
belt. She testified that a pinched nerve under her collar bone 
caused pain and numbness from her elbow to her hand and 
caused the forearm and hand to fall asleep. The pain, which 
particularly bothered her at night, subsided with treatment. 

In 1981, she injured her left forearm and hand in a 
roller skating accident, causing pain and numbness from her 
elbow to her fingers. The pain was different than before and 
apparently was worse. A physician's assistant in Dr. Wichser's 
office treated her, and the pain subsided in approximately two 
weeks. The assistant noted on the chart of October 6, 1981, 
that claimant had had a numb left wrist and pain in her left 
forearm for three months and that it was especially bad at 
night through early morning. The assistant made a tentative 
diagnosis of carpal tunnel syndrome. 

Some time before she began to work for employer, 
claimant had problems with her hands while assisting a friend, 
Davis, to erect a pool cover. Her hands became numb while 
Cite as 74 Or App 388 (1985) 391 

i 

holding a heavy pole above her head for approximately 20 
minutesl The feeling returned to them when she lowered her 
arms. 

Davis, who became her supervisor at the employer, 
testified that, before claimant began to work, she had com
plained of the same problems of which she now complains. He 
believed that she had made those complaints in the summer of 
1982 but admitted that he was not certain and that it may 
have been earlier. He could not recall whether she had 
complained of pain in one or both hands. The chart notes of 
Dr. Wichser, who regularly treated claimant for unrelated 
problems resulting from a May, 1982, car accident, contain no 
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indication of such complaints between May 21, 1982, and 
February 16, 1983, when claimant first sought treatment for 
her current problems. 

If claimant's condition preexisted her employment, 
to establish her claim she must prove by a preponderance of 
the evidence that her work activities caused a worsening of her 
underlying condition resulting in an increase in pain to the 
extent that it caused disability or required medical services. 
Weller v. Union Carbide, 288 Or 27, 602 P2d 259 (1979). The 
work activities must be the major contributing cause of that 
worsening. See SAIF v. Gygi, 55 Or App 570,639 P2d 655, rev 
den 292 Or 825 (1982). If the condition was not preexisting, 
she must prove that her work activities were the major 
contributing cause of the condition itself. SAIF v. Gygi, supra. 

The insurer based its denial on the October 6, 1981, 
chart notes and a letter from Dr. Teal, to whom claimant had 
been referred by the insurer. Dr. Teal stated that, based on the 
history provided by Dr. Wichser, "it sounds like the symptoms 
pre-existed her employment" and that her job "aggravated her 
symptoms but did not cause the carpal tunnel syndrome." 
After the insurer's denial, he changed his opinion after read
ing a letter from Dr. Wichser protesting the denial. In that 
letter, Dr. Wichser noted that the October 6, 1981, tentative 
diagnosis was not made by a qualified physician and was never 
confirmed, that claimant had told him that she had been 
asymptomatic from the time of the roller skating accident 
until early 1983, that his chart notes corroborated her story 
and that, in any event, there was no history of problems in her 
right hand or forearm. He concluded that claimant was 
392 Devereaux v. North Pacific Ins. Co. 

without symptomatology related to carpal tunnel syndrome 
for a considerable period of time before she began work and 
that the insurer's denial was therefore improper. On that 
basis, Dr. Teal changed his earlier opinion and stated: 

"* * * Dr. Wichser's letter * * * established that this was 
not a condition which preexisted her employment * * *. Even 
if her symptoms had occurred in the past prior to her 
employment, this appears to be a fairly clear cut case of 
aggravation of a carpal tunnel syndrome by her work. In either 
case, it appears to me that the indemnity carrier has responsi
bility for covering her claim. * * *" 

The evidence does not establish that claimant's car
pal tunnel syndrome preexisted her employment. Although 
she had experienced symptoms in 1974-75 similar to those of 
which she now complains, that problem resolved with treat
ment. There is no medical evidence that the problem was 
related to carpal tunnel syndrome. With respect to the injury 
suffered in the skating accident, as Dr. Wichser noted, the 
tentative diagnosis of carpal tunnel syndrome was not made 
by a qualified physician and was never confirmed. That injury 
apparently also resolved with treatment in a short time. The 
pool cover incident is of little significance. Feeling returned to 
claimant's hands immediately after she lowered them, and she 
sought no medical treatment. Davis' testimony is not per
suasive enough to establish that claimant's condition preex
isted her employment in the absence of any medical evidence 
to corroborate his testimony. Finally, claimant's problems 
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with her right hand and forearm commenced only after she 
began to work for the employer. The evidence did not show 
that her condition preexisted her employment. We conclude 
that her claim is compensable, because both Dr. Wichser and 
Dr. Teal relate her condition to the repetitive movements 
related to her work. 

The next issue is whether the insurer's denial was 
unreasonable. If it was, claimant is entitled to penalties under 
ORS 656.262(10): 

"If the insurer or self-insured employer unreasonably 
delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." 

Cite as 74 Or App 388 (1985) 393 

See Nelson v. SAIF, 49 Or App 111, 118, 634 P2d 245 (1980); 
Mavis v. SAIF, 45 Or App 1059,1062-63,609 P2d 1318 (1980). 
When it issued the denial, the insurer had before it the 
October 6, 1981, chart note with the diagnosis of probable 
carpal tunnel syndrome and Dr. Teal's letter stating that 
claimant's work merely caused the symptoms of her preexist
ing condition to become symptomatic. Dr. Teal later changed 
that opinion, but that was after the insurer had denied the 
claim. On the information available at the time of its denial, 
the insurer could have had a reasonable doubt as to the 
compensability of the claim, and its denial was therefore not 
unreasonable. Nelson v. SAIF, supra. Claimant is not entitled 
to penalties for the denial. 

The next issue is claimant's entitlement to interim 
compensation and penalties for insurer's failure timely to pay 
her the full amount to which she argues she was entitled. 
When claimant visited Dr. Wichser on February 16, he 
released her for light duty work. She returned to work and 
worked until March 8. During that period, she performed the 
second and less rigorous of the two tasks she normally 
performed, operating the saw. The insurer did not pay the first 
instalment of compensation until April 8. That payment 
covered the period from March 9, the day after claimant left 
work, to April 8. 

Under ORS 656.262(4), the first instalment of com
pensation due a claimant "shall be paid no later than the 14th 
day after the subject employer has notice or knowledge of the 
claim." Claimant argues that she was entitled to interim 
compensation beginning February 16, the date Dr. Wichser 
sent his "First Medical Report For Workers' Compensation 
Claims" to the insurer, and that, because the insurer's first 
payment was not made within 14 days of that date, she is 
entitled to penalties under ORS 656.262(10). The referee 
agreed. The Board modified the referee's decision. It held that 
claimant was entitled to interim compensation beginning on 
February 22, the day the insurer received notice of the claim,1 

and that, therefore, the penalties assessed should be based on 
the compensation due during the period commencing with 
that date. 

1 Employer received notice of the claim that same day. 
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394 Devereaux v. North Pacific Ins. Co. 

Claimant urges this court to modify the Board's order 
and reinstate the referee's decision. The insurer argues that 
the award of penalties should be completely stricken from the 
Board's order because, under Bono v. SAIF, 298 Or 405, 692 
P2d 606 (1984), claimant was not entitled to interim compen
sation between February 16 and March 8, because she was 
working during that time. In Bono, the court held that interim 
compensation need not be paid to a worker who has not 
demonstrated an absence from work during the time period 
for which such compensation is sought. Under Bono, claimant 
was not entitled to interim compensation between February 
16 and March 8.2 Thus, her argument that penalties should be 
based on an amount of interim compensation beginning 
February 16 fails. However, because the insurer did not cross-
petition, we decline to strike the award of penalties. A 
respondent who has not cross-appealed cannot recover a more 
favorable judgment from the appellate court than was entered 
below. Booras v. Uyeda, 295 Or 181, 188-89, 666 P2d 791 
(1983); R. A. Gray & Co. v. McKenzie, 57 Or App 426, 645 P2d 
30, rev den 293 Or 340 (1982). We must affirm the Board's 
order on this issue. 

Finally, the insurer argues that the Board erred in 
upholding the referee's decision that claimant was entitled to 
penalties for the insurer's failure to accept or deny the claim 
within 60 days as required by ORS 656.262(6). The insurer's 
failure to cross-petition also precludes our review of that 
decision. Booras v. Uyeda, supra; R. A. Gray & Co. v. 
McKenzie, supra. 

Reversed on issue of compensability and remanded 
with instructions to accept the claim; otherwise affirmed. 

2 In Bono, the court stated that the claimant was not entitled to interim 
compensation, because he did not establish "that he had been absent from work or 
that his earning power was diminished." 298 Or at 410. (Emphasis supplied.) 
Claimant did not raise the issue of whether she was entitled to interim compensation 
because she was released only for light duty work and therefore suffered a diminished 
earning capacity. There is no evidence that she earned less than her regular pay when 
she returned to work. Furthermore, when she did return, she performed a task that was 
normally part of her job. 
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No. 370 July 17, 1985 395 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Michael R. Fischer, Claimant. 

HOWARD COOPER CORPORATION, 
Petitioner, 

v. 
FISCHER, 
Respondent. 

(81-10100; CA A30550) 

Judicial Review from Workers' Compensation Board. 
Submitted on record and briefs January 25,1985. 
David 0. Horne, Beaverton, filed the brief for petitioner. 
Rick W. Roll, and Roll, Westmoreland and Lavis, P.C., 

Tillamook, filed the brief for respondent. On July 11, 1984, 
Rick W. Roll withdrew as counsel for respondent. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

RICHARDSON, P. J . 
Affirmed. 

Cite as 74 Or App 395 (1985) 397 

RICHARDSON, P. J . 

The issue in this workers' compensation case is 
whether the insurer is liable for payment for claimant's 
October 6,1981, back surgery under ORS 656.245(1): 

"For every compensable injury, the insurer or the self-
insured employer shall cause to be provided medical services 
for conditions resulting from the injury for such period as the 
nature of the injury or the process of the recovery requires, 
including such medical services as may be required after a 
determination of permanent disability. Such medical services 
shall include medical, surgical, hospital, nursing, ambulances 
and other related services, and drugs, medicine, crutches and 
prosthetic appliances, braces and supports and where neces
sary, physical restorative services. The duty to provide such 
medical services continues for the life of the worker." 

The referee and the Workers' Compensation Board held that 
the insurer was liable. We affirm. 

Claimant suffered compensable injuries to his low 
back in 1967 and 1968. As a result, Dr. Groth performed a 
fusion from L5 to the sacrum on August 5, 1969. Claimant 
continued to experience back pain, pain and numbness in his 
legs and headaches. Over the years, he consulted several 
doctors, none of whom recommended further surgery. There is 
medical evidence of a psychological component of his prob
lems. In April, 1981, Dr. Berselli began to treat claimant, and 
in September, 1981, he reported that there was evidence of 
spinal stenosis at the L3-4 level associated with a mild degree 
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of disc bulging. He stated that claimant's complaints and 
physical findings were sequelae of his original injury. He 
performed a lumbar laminectomy at the L3-4 level on October 
6,1981. The insurer denied responsibility for payment for that 
operation. 

Dr. Berselli relates the need for the laminectomy to 
trauma induced during the 1969 fusion operation. He testified 
that it was probable that the exposure of the lamina at the 
L3-4 level during the 1969 operation caused the thickening of 
the lamina and the resulting stenosis present in 1981. There is 
no medical evidence refuting his opinion. The insurer relies 
heavily upon Dr. Groth's surgical note of the 1969 operation in 
attempting to undermine Dr. Berselli's opinion. In the note, 
Dr. Groth stated that, during that operation, the "incision was 

398 Howard Cooper Corp. v. Fischer 

made on the right side, carried down exposing the transverse 
process of L5 and the sacrum" and that a "similar incision was 
made on the opposite side." The insurer argues that that 
statement establishes that only the L5-sacrum level was 
exposed and that the L3-4 level was not. SAIF's analysis of the 
chart note does not necessarily follow from the words used. 
Although the note states that the L5-sacrum level was 
exposed, it does not state that the higher L3-4 level was not 
also exposed. Dr. Berselli testified that, even though the 
fusion occurred at the lower level, the excision must be made 
at a higher level to reach the bone at the L5 level. 

Claimant has sustained his burden of proving that 
the laminectomy was performed for a condition resulting from 
his compensable injuries. It is more probable than not that the 
need for the laminectomy resulted from complications arising 
out of the 1969 fusion, which in turn was necessitated by his 
compensable injuries. 

Affirmed. 

No. 391 July 17, 1985 557 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation 
of Darlene L. Birtch, Claimant, 

and Joyce L . DePew, Claimant, (Deceased). 
DEPEW et al, 

Petitioners, 
v. 

SAIF CORPORATION, 
Respondent. 

(83-01758; 83-01928; CA A33020) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted April 5,1985. 
William H. Schultz, Portland, argued the cause for peti

tioner DePew. With him on the brief were Pozzi, Wilson, 
Atchison, O'Leary & Conboy, Portland. 
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Michael N. Gutzler, Salem, argued the cause for petitioner 
Birtch. On the brief were Howard R. Nielsen, and Allen & 
Vick, Salem. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondent. With him on the brief were 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr., Solicitor General, Salem. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

V A N H O O M I S S E N , J . 

Affirmed. 
Cite as 74 Or App 557 (1985) 559 

V A N H O O M I S S E N , J . 

Petitioners seek judicial review of a Workers' Com
pensation Board order upholding SAIF's denial of their claims 
on the ground that petitioners are not "subject workers."1 

ORS 656.027. We affirm. 

Birtch and DePew were employed by Wert at a 
private club in Clackamas County. The club was primarily an 
illegal gambling establishment. Birtch worked as a shift man
ager. She dealt cards, made sure other card • dealers were 
available, answered the door, handled the money and waited 
on customers. DePew worked as a card dealer and waitress. 
Both worked the 2 a.m. to 10 a.m. shift. They were paid in cash 
from gambling receipts at the end of each shift. In September, 
1982, the club was robbed. After ordering Birtch and DePew to 
lie on the floor, the robber shot both of them in the back. 
Birtch was seriously injured; DePew was killed. 

Claims filed by Birtch and on behalf of DePew's child 
were referred to SAIF, because Wert had no coverage. See 
ORS 656.054(1). S A I F denied the claims on the ground that 
petitioners' contracts of employment called for the perform
ance of criminal acts. After a consolidated hearing, the referee 
agreed with SAIF that petitioners were engaged in criminal 
activities. See ORS 167.117 to 167.162. Nevertheless, he 
concluded that Wert was a subject employer and that peti
tioners were subject employes. The Board disagreed. It con
cluded that petitioners were not subject workers and that it 
would violate both the purpose of the Workers' Compensation 
Act and public policy to allow compensation. Accordingly, the 
Board reinstated and affirmed SAIF's denials. 

Petitioners argue that we should interpret the Work
ers' Compensation Act liberally in favor of injured workers, 
see Holden v. Willamette Industries, 28 Or App 613, 618, 560 
P2d 298 (1977), and that had the legislature intended to 
exclude from coverage workers engaged in criminal activities, 
it would have said so specifically in ORS 656.027. 

ORS 656.027 provides that all workers are subject to 
the Workers' Compensation Act, except sixteen types of 
workers and work activities that the legislature has chosen 
specifically to exclude from coverage. Nowhere in ORS 
656.027, or anywhere else in the act, is there an exclusion 
based on a contract of employment that calls for the perform-

1 Separate briefs have been filed on behalf of petitioner Birtch and on behalf of the 
minor child of DePew. 
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ance of criminal acts. Therefore, if we were to look no further, 
the statute would appear to cover petitioners. 

The legislative policy statement contained in ORS 
656.012 provides: 

"(1) The Legislative Assembly finds that: 
"(a) The performance of various industrial enterprises 

necessary to the enrichment and economic well-being of all 
the citizens of this state will inevitably involve injury to some 
of the workers employed in those enterprises; and * * *." 

Clearly, illegal gambling is not an enterprise "necessary to the 
enrichment and economic well-being" of our citizens. Neither 
is criminal activity within the spirit of the statute. In Johnson 
v. Star Machinery Co., 270 Or 694, 703-706,530 P2d 53 (1974), 
the Supreme Court stated: 

"[T]he rule requiring the court to follow the plain meaning 
of seemingly unambiguous language is not inflexible and not 
without exceptions. Hence, if the literal import of the words is 
so at variance with the apparent policy of the legislation as a 
whole as to bring about an unreasonable result the literal 
interpretations must give way and the court must look beyond 
the words of the act. 

<<***•* 

"'* * * [A] thing may be within the letter of the statute and 
yet not within the statute because not within its spirit, nor 
within the intention of its makers * * *,' Holy Trinity Church 
v. United States, 143 US 457, 459, 12 S Ct 511, 36 L Ed 226 
(1892) * * *." 

See Fox v. Galloway, 174 Or 339, 346,148 P2d 922 (1944). The 
issue is not, as petitioners appear to argue, that they should 
not be punished; the issue is whether they were subject 
workers within the meaning of the act. We conclude that both 
the statutory language and the public policy implicit in the 
Workers' Compensation Act prohibit an award of compensa
tion for injuries suffered by a worker employed under a 
contract to engage in criminal activities.2 

Cite as 74 Or App 557 (1985) 561 

Professor Larson would agree with this formulation: 
"Although it could be argued technically that a require

ment of a 'contract of hire* can be satisfied only by showing a 
legal contract, the cases have generally drawn a distinction 
between contracts that are illegal in the sense that the making 
of the contract itself violates some prohibition, and contracts 
that call for the performance of acts that are themselves 
violations of penal laws. The former will ordinarily support an 
award of compensation; the latter will not." 1C Larson, 
Workers' Compensation Law, § 47.51, 8-291, 292 (8th ed 
1982). 

Affirmed. 
2 Petitioners rely on Boyd v. Francis Ford, Inc., 12 Or App 26, 504 P2d 1387 

(1973). In that case, the claimants' decedent was killed in a one-car accident on his 
way home after a business meeting. He was intoxicated at the time of his death. The 
issue was whether the decedent, a subject worker, was acting within the course and 
scope of his employment. We held that he was, and that his drinking before the 
accident, which was a question of negligence, was not enough to deny coverage. The 
present case does not concern the course and scope of employment, but rather whether 
petitioners were subject workers, an issue not addressed inBoyd. 
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566 July 17, 1985 No. 393 

I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Katherine E . Casteel, Claimant. 

S T A T E A C C I D E N T I N S U R A N C E F U N D 
CORP. , 

Petitioner, 
v. 

C A S T E E L , 
Respondent. 

(82-03575 and 82-03576; CA A31893) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 22,1985. 

Darrell E . Bewley, Assistant Attorney General, Salem, 
argued the cause for petitioner. With him on the brief were 
Dave Frohnmayer, Attorney General, James E . Mountain, Jr., 
Solicitor General, and Donna Parton Garaventa, Assistant 
Attorney General, Salem. 

Diana Craine, Portland, argued the cause for respondent. 
Robert ,K. Udziela, and Pozzi, Wilson, Atchison, O'Leary and 
Conboy, Portland, filed the brief for respondent. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

Y O U N G , J . 

Affirmed. 

Van Hoomissen, J . , dissenting. 
568 * SAIF v. Casteel 

Y O U N G , J . 

Claimant compensably injured her back and hip. A 
referee awarded permanent total disability. S A I F requested 
Board review, and the Board reduced the award to 10 percent 
unscheduled permanent partial disability. Claimant requested 
review by this court, and we modified the Board's order and 
granted claimant an award of 50 percent unscheduled perma
nent partial disability. Casteel v. SAIF, 55 Or App 474, 638 
P2d 1165 (1982). The issue is whether S A I F is entitled to 
credit the amounts paid pursuant to the referee's award of 
permanent total disability against the final award of 50 
percent unscheduled permanent partial disability. The Board 
held that ORS 656.313(2) prohibits recovery, by offset or other 
means, of amounts paid pending review. 

ORS 656.313 provides: 
"(1) Filing by an employer or the insurer of a request for 

review or court appeal shall not stay payment of compensa
tion to a claimant. 

"(2) If the board or court subsequently orders that com
pensation to the claimant should not have been allowed or 
should have been awarded in a lesser amount than awarded, 
the claimant shall not be obligated to repay any such compen
sation which was paid pending the review or appeal." 
(Emphasis supplied.) -13 21 -



OAR 436-54-320 governed the recovery of overpayments of 
benefits:1 

"Insurers and self insured employers may recover over 
payment of benefits paid to worker on an accepted claim from 
benefits which are or may become payable on that claim. 
Payment of benefits paid during appeal pursuant to ORS 
656.313 shall not be recoverable under this section." (Empha
sis supplied.) 

In Bekins Moving and Storage Co. v. Jordan, 68 Or 
App 57, 680 P2d 392 (1984), we affirmed, per curiam, the 
Board's denial of the employer's request to offset permanent 
total disability benefits paid claimant pending Board review 
against the permanent partial disability benefits awarded. 
Cite as 74 Or App 566 (1985) 569 

The authority for our decision was Hutchison v. Louisiana 
Pacific, 67 Or App 577, 679 P2d 338 (1984), where we held 
that, under O R S 656.313, the claimant was entitled to pay
ment of temporary partial disability from the time of the 
referee's order and that the insurer was not entitled to an 
offset even if the referee's order was later reversed. SAIF's 
argument relies entirely on a distinction between "repay
ment" under O R S 656.313 and an "offset" or "credit." In 
Hutchison, supra, and Bekins, supra, we refused to distinguish 
"offsets" from "repayment" under ORS 656.313(2). We agree 
with the Board that the legislature, in enacting ORS 656.313, 
has placed the burden of erroneously ordered compensation 
paid pending review or appeal on the employer and its insurer. 
S A I F is not entitled to an offset. 

Affirmed. 
1 The administrative rule was in effect at the times relevant to this appeal. The 

current administrative rule is renumbered OAR 436-60-170 and the quoted language 
has been deleted. 

V A N H O O M I S S E N , J . , dissenting. 

I would hold that S A I F is entitled to credit amounts 
paid, pending the appeal, on the permanent total disbility 
awarded by the referee against the final award of 50 percent 
permanent partial disability. Therefore, I respectfully dissent. 

This case involves a single claim and a single final 
award of permanent disability. The referee awarded claimant 
permanent total disability. S A I F requested review. Pending 
review, S A I F paid benefits. O R S 656.313(1). By the time this 
court finally fixed the permanent disability award at 50 
percent, S A I F had paid less than the 50 percent which we 
awarded. S A I F seeks credit for that amount.1 S A I F argues 
that, because it has not paid an amount equal to the award of 
50 percent permanent partial disability, claimant is entitled 
only to the balance of that award. That makes sense to me. To 
hold otherwise is to give claimant a windfall that, in my view, 
is not mandated by the authorities cited in the majority's 
opinion. 

I see a clear distinction between requiring a claimant 
to give back benefits already received and allowing a carrier to 
have a credit for benefits paid. The former takes money out of 
a claimant's pocket—money that the claimant has probably 

'SAIF concedes that, had it already paid more than the 50 percent finally 
awarded, it would not have been able to recoup the excess payments. ORS 656.313(2). 
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570 SAIF v. Casteel 

already spent and, therefore, does not have to give back. The 
latter merely recognizes that the claimant is entitled to an 
award and has already received partial payment of that award. 
Thus, the claimant gets everything to which she is entitled. 
That is fair and does no violence to the intent of ORS 
656.313(2), which only addresses repayment of benefits paid 
pending appeal. 

No. 394 July 17, 1985 571 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Dawn Mellis, Claimant. 

M E L L I S , 
Petitioner, 

v. 
M c E W E N , HANNA, G I S V O L D , R A N K I N 

& V A N K O T E N et al, 
Respondents. 

(83-00058; CA A31485) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 8,1985. 

Robert K . Udziela, Portland, argued the cause for peti
tioner. With him on the brief were Pozzi, Wilson, Atchison, 
O'Leary and Conboy, Portland. 

Thomas J . Mortland, Portland, argued the cause for 
respondents. With him on the brief were Breathouwer and 
Gilman, Portland. 

Before Joseph, Chief Judge, and Van Hoomissen and 
Young, Judges. 

Y O U N G , J . 

Reversed and remanded with instructions to accept the 
claim. 
Cite as 74 Or App 571 (1985) 5 ? g 

Y O U N G , J . 

Claimant seeks review of an order of the Board 
which reversed a referee's opinion and order and reinstated 
the employer's denial of compensability. The issue is whether 
claimant's injury is work related. We reverse and remand for 
acceptance of the claim. 

Claimant is a salaried paralegal employed by a law 
firm. She is expected to document at least fifteen hundred 
billable hours per year. The law firm is located on the 
fourteenth floor of a Portland office building, which has a 
third floor cafeteria primarily maintained for, and patronized 
by, the building's tenants. Although claimant is not required 
to keep a set work schedule, she customarily works 8 a.m. to 5 
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p.m., with an hour off for lunch. The lunch hour is unpaid. 
Claimant usually goes home for lunch. 

On November 17, 1982, she arrived at work at 9:30 
a.m., delayed by a personal errand. She ate an apple at her 
desk during her usual lunch hour. At 2:15 p.m., she left her 
office and went to the cafeteria. She testified that she had 
reviewed a new file, realized that it was going to be a two or 
three hour job and decided to go downstairs to the cafeteria for 
a quick break to clear her mind before she got involved in a 
long session of calculations. 

In the cafeteria she ate a small salad. After about 15 
minutes, she arose to return to her office. She became 
entangled in the leg of a chair, tripped and fell and fractured 
the head of the femur of her right leg. She underwent surgery 
for internal fixation of the hip socket. She has since returned 
to work after an extended period of treatment. Although the 
law firm's office suite includes a coffee area, the firm has long 
acquiesed in its employees' practice of leaving the office for 
breaks in the cafeteria. 

A compensable injury is an "accidental injury * * * 
arising out of and in the course of employment." O R S 
656.005(8)(a). The ultimate inquiry under the statute is 
^nether the relationship between the injury and the employ
ment is sufficient that the injury should be compensable. 
Sogers v. SAIF, 289 Or 633, 642, 616 P2d 485 (1980). In 
|eterrnining whether an injury is work-related, this court has 
identified the following factors: 

574 Mellis v. McEwen, Hanna, Grisvold 

"a. Whether the activity was for the benefit of the 
employer * * *; 

"b. Whether the activity was contemplated by the 
employer and employe either at the time of hiring or later 
* * *. 

"c. Whether the activity was an ordinary risk of, and 
incidental to, the employment * * *; 

"d. Whether the employee was paid for the activity * * *; 
"e. Whether the activity was on the employer's premises 

* * *. 

"f. Whether the activity was directed by or acquiesed in 
by the employer * * *; 

"g. Whether the employe was on a personal mission of 
his own * * *." Jordan v. Western Electric, 1 Or App 441, 
443-44, 463 P2d 598 (1970); see also Halfman v. SAIF, 49 Or 
23, 618 P2d 1294 (1980). 

In Jordan and Halfman we held that injuries that had 
occurred off premises during coffee breaks were work-related. 
In this case, after applying the Jordan factors, the Board 
found that claimant's injury was not work-related, in part 
because the Board did not believe that eating in a public 
cafeteria can be considered an ordinary risk of or incidental to 
claimant's employment, particularly when employer provides 
a lunch room, and in part because claimant, as a salaried 
employe, was not paid for her time in the cafeteria. The Board 
considered the most important fact to be that employer 
maintained no control over claimant while she was on her 
break. -1324-



We disagree with the Board's factual findings that 
claimant was not paid for her break time. Claimant's lunch 
period was not paid. However, within her regular 40 hour week 
it was contemplated that she would take coffee breaks and 
that the breaks would be included in her regular work day. We 
find that the 15 minutes that claimant spent in the cafeteria 
was a "coffee break" rather than a delayed, unpaid lunch 
period. 

We find that the activity was contemplated by both 
employer and claimant and that the activity was acquiesed in 
by employer. As to whether claimant was on a personal 
mission, we find that a 15 minute break is a "typical kind of 
Cite as 74 Or App 571 (1985) 575 

coffee break activity that is contemplated by an employer" 
and that claimant's activity was not a departure from the 
employment relationship. See Halfman v. SAIF, supra, 49 Or 
App at 29. That the injury occurred off premises is only a 
factor weighing against the claim, not a decisive one. After 
weighing all the factors, we conclude that claimant has estab
lished that her injury is work related. 

Reversed and remanded with instructions to accept 
the claim. 

No. 415 August 7, 1985 673 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Willard Ellis, Claimant. 

E L L I S , 
Petitioner, 

v. 
C A S C A D E WOOD P R O D U C T S , 

Respondent. , 
(82-10518; CA A32967) 

Judicial review from the Workers' Compensation Board. 

Argued and submitted March 4,1985. 

Donald M. Pinnock, Ashland, argued the cause for peti
tioner. With him on the brief were Davis, Ainsworth, Pinnock, 
Davis & Gilstrap, P.C., Ashland. 

Keith D. Skelton, Portland, argued the cause and filed the 
brief for respondent. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

W A R D E N , J . 

Affirmed. -1325-



Cite as 74 Or App 673 (1985) 675 

W A R D E N , J . 

In this review of an order of the Workers' Compensa
tion Board, we agree with the Board that petitioner's con
tinued chiropractic treatment is not related to his 1973 injury 
and, therefore, is not compensable. 

Claimant fell at work in 1973 and sprained his back, 
causing him to miss two days' work. He and employer stipu
lated to an award of 15 percent unscheduled permanent 
partial disability. Since the injury, claimant, who lives in 
Ashland, has continued to receive chiropractic treatment, 
most recently from Dr. Scofield in Eugene, who uses the 
"Pettibon Method of Spinal Bio-Mechanics arid Bio-
Engineering." In 1983, the carrier denied responsibility for 
further treatment. The referee found the treatment to be 
related to the compensable injury. The Board reversed. 

Although claimant has presented the report of a 
Medford rheumatologist that arthritis in the back is "rare" 
and that claimant's back problems are due to the injury, we 
agree with the Board that the contrary opinions and explana
tions are more persuasive. The medical evidence supports the 
conclusion that claimant's continued back pain is due to 
rheumatoid arthritis instead of the 1973 back sprain. Claim
ant has had arthritis since 1954, and it affected his back as 
early as 1959. An orthopedist, whom claimant saw on his own 
initiative, found that the back sprain should have healed three 
months after the injury and that the present symptoms 
probably were due to arthritis. That was confirmed by a 
Portland rheumatologist, the doctor for employer. Addi
tionally, as employer points out, the chiropractor is now 
treating claimant for upper back problems that are not in the 
lumbosacral and thoracic areas that were involved in the 
original injury.1 

Affirmed. 

1 Because we find that the treatments are not related to the injury and are not 
compensable, we do not reach the issue of reimbursement for claimant's expenses in 
traveling from Ashland to Eugene for the treatments. Our decision makes moot 
claimant's other assignments of error concerning attorney fees and penalties. 
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680 August 7, 1985 No. 417 

I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Lee Austin, Claimant. 

A U S T I N , 
Petitioner, 

v. 
C O N S O L I D A T E D F R E I G H T W A Y S , 

Respondent. 
(82-03002; CA A31798) 

Judicial Review from the Workers' Compensation Board. 

Argued and submitted February 15,1985. 

Robert E . Nelson, Gresham, argued the cause and filed the 
brief for petitioner. 

Alan M. Muir, Portland, argued the cause for respondent. 
With him on the brief were Dennis S. Reese, and Schwabe, 
Williamson, Wyatt, Moore & Roberts, Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J . 

Reversed and remanded for determination of penalties and 
attorney fees. 
682 Austin v. Consolidated Freightways 

W A R R E N , J . 

Claimant seeks review of a Board order which 
affirmed the referee's determination that employer reasonably 
suspended time loss benefits after learning that claimant was 
receiving income from self-employment. 

Claimant suffered a compensable back injury on 
December 15,1981, while working as a truck driver. Although 
he had not been released for work, on March 3, 1982, he 
opened a lawn mower repair business, which he had been 
operating as a hobby out of his home since 1975. On March 18 
and 19, 1982, employer's investigators observed claimant 
lifting, bending and doing his share of the work in the repair 
shop. The shop was open for business six days per week. 

Without first seeking income information, on March 
19, 1982, employer notified claimant that he no longer 
qualified for temporary total disability: 

"Our information reveals that you are and have been 
employed for some time. You do not qualify for temporary 
total disability benefits while employed. 

"Will you please provide us with a list of earnings, from 
any source, for the period of December 15, 1981, through the 
present. We will be entitled to an offset of all income earned. 

"If you do not reply within ten days, our attorney has 
advised us to take whatever action is necessary to obtain this 
information." 

Employer characterizes this notice as a "temporary 
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suspension letter." Benefits were suspended as of the date of 
the letter. Immediately thereafter, claimant telephoned 
employer's claims examiner to advise her that he was not 
receiving any wages from the mower repair business. The 
claims examiner asked if she could see claimant's financial 
records, and he replied that he would provide the records after 
consulting his attorney. No records were provided until the 
date of the hearing, despite several requests by employer. 

On December 27, 1982, a determination order was 
issued, awarding claimant temporary total disability benefits 
from December 16, 1981, through June 28, 1982. No tempo
rary total disability has been paid since March 19,1982.1 

Cite as 74 Or App 680 (1985) . 683 

The referee and the Board held that the suspension of 
benefits was reasonable. The Board stated that the suspension 
should not be viewed as a "termination" of benefits, but as a 
"calculation" of partial (zero) benefits which the employer is 
entitled and required to make unilaterally, under O A R 
436-54-222(3),2 after determining that a claimant has post-
injury wage earnings. The Board reasoned that, because 
claimant would not provide wage information, employer could 
infer that he was earning as much as or more than he did at the 
time of the injury. The Board considered the situation to be 
analogous to the presumption allowed by O E C 311(l)(c), that 
evidence wilfully suppressed is presumed to be adverse to the 
party suppressing it. 

Although such a rule would, as the Board suggests, 
"put some teeth in the Board's often repeated admonition that 
claimants have some duty to furnish information necessary to 
prove their claims," it is not the law. Time loss benefits under 
O R S 656.212 may be terminated when medical reports indi
cate that the worker's condition has become medically sta
tionary or when the worker has been released for or has 
returned to regular work. O R S 656.268; Jackson v. SAIF, 7 Or 
App 109, 490 P2d 507 (1971). Benefits may be terminated 
unilaterally if it is determined that the employe has returned 
to work for at least the same hours and wages. Phillips v. Peco 
Manufacturing Co., 32 Or App 589, 574 P2d 707 (1978). I f the 
attending doctor has not approved the claimant's return to 
regular employment, the insurer or self-insured employer 
must continue to make time loss payments until termination 
is authorized by the Workers' Compensation Department. See 
Georgia Pacific v. Awmiller, 64 Or App 56, 666 P2d 1379 
(1983). 

An employer has the right to suspend benefits with 
the consent of the Director of the Workers' Compensation 

1 The determination order was issued while this matter was pending before the 
hearing referee on the question of whether the employer acted reasonably. The 

determination order was not before the referee or the Board, and this opinion does not 
resolve any issues which may arise out of that order. 

* OAR 436-54-222(3) provides: 

"An insurer or self-insured employer shall cease paying temporary total 
disability compensation and commence making payment of such temporary 
partial disability compensation as is due from the date an injured worker accepts 
and commences any kind of wage earning employment prior to claim determina
tion." 
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Department under O R S 656.325(1) if the claimant refuses to 
submit to a medical examination or commits injurious or 
unsanitary practices which tend either to imperil or to retard 
recovery. If, at any time, a dispute arises, a hearing may be 
requested. O R S 656.325(6); O R S 656.283(1). As we stated in 
Jackson v. SAIF, supra, there may be other occasions when 
the employer may wish to stop making payments, but it 
cannot be done on the employer's own motion. As employer 
concedes, claimant was not medically stationary and had not 
been released for work on the date benefits were suspended. 
Employer did not know whether claimant had returned to 
work for at least the same wages and hours, because it had not 
sought income information. 

The Board's characterization of employer's letter of 
March 19, 1982, as a "unilateral calculation" of temporary 
partial benefits is contrived. It is true that an employer is 
required under OAR 436-54-222(3) to cease making total 
disability payments and to calculate and begin making partial 
payments when it knows that a claimant has returned to work, 
but to characterize employer's conduct here as a "calculation" 
is not consistent with the evidence. Employer itself described 
the letter of March 19,1982, as a "suspension of benefits" and, 
before it was sent, it had not sought any information from 
claimant regarding his income; instead, it suspended benefits 
as a means of obtaining that information. 

Employer argues on appeal that the power to suspend 
benefits is necessary, because "the statutes, administrative 
rules, and appellate cases do not assist an employer in obtain
ing the claimant's post-injury wage rate for the purpose of 
calculating partial disability." The Worker's Compensation 
laws provide every employer with the right to request a 
hearing at any time, ORS 656.283(1); that is the employer's 
resource for obtaining information if the claimant refuses to 
provide it. Suspension of time loss benefits was not proper and 
was unreasonable in the absence of a determination order or 
evidence that claimant had returned to work for at least the 
same hours and wages. 

Reversed and remanded for determination of penal
ties and attorney fees. 
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No. 422 August 7, 1985 707 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of James G. Cannon, Claimant. 

L I N N C A R E C E N T E R et al, 
Petitioners, 

v. 
CANNON, 

Respondent. 
(83-04539; CA A32964) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted May 2,1985. 

Jerald P. Keene, Portland, argued the cause for petitioners. 
On the brief were Craig A. Staples, and Roberts, Reinisch & 
Klor, P.C. , Portland. 

Patrick L . Hadlock, Corvallis, argued the cause for 
respondent. On the brief were S. David Eves, and Ringo, 
Walton, Eves & Stuber, P.C. , Corvallis. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J . 

Affirmed. 
Cite as 74 Or App 707 (1985) 709 

W A R R E N , J . 

The issue in this Workers' Compensation case is 
whether the Board correctly determined that claimant's back 
surgery was reasonable and necessary. On de novo review, we 
affirm. We write only to address the insurer's contention 
concerning the application and effect of a Workers' Compen
sation Department administrative rule. 

The surgery in question was elective, and the insurer 
sought application of OAR 436-69-507, which provides, in 
part: 

"(3) When elective major orthopedic or neurological sur
gery is recommended, the insurer may recommend an inde
pendent consultation with a physician of insurer's choice. The 
insurer shall notify the attending physician within 5 days if a 
consultation is desired. The consultation shall take place 
within 14 days of the attending surgeon being notified of the 
intent to obtain the consultation. * * * 

« * * * • * 

"[4](b) If the surgeon and the consultant disagree about 
the need for surgery, another opinion may be sought by the 
insurer from a consultant mutually agreeable to the surgeon 
and the initial consultant. * * *" 

A mutually agreed on consultant, selected pursuant 
to subsection 4(b) of the rule, recommended against surgery. 
Claimant's request for surgery was denied by the insurer, and 
on June 9, 1983, a determination order was issued. In spite of 
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the denial, claimant underwent surgery on July 19, 1983. The 
surgeon reported that the surgery was necessary due to claim
ant's constant pain. A hearing was held, and the referee stated 
that the provisions of the administrative rule are designed to 
ensure that surgery be performed only if it is reasonably 
supported by medical opinion. He found that, considering the 
administrative rule and pre-surgery medical opinions, the 
record did not support the compensability of the surgery. The 
Board reversed and concluded, on the basis of post-surgical 
findings of a back problem and claimant's testimony of 
improvement following surgery, that the surgery was reason
able and necessary. 

Employer suggests that, when the provisions of OAR 
436-69-501 have been invoked and the third medical opinion 
recommends against surgery, a claimant should not recover 

710 Linn Care Center v. Cannon 

for surgery performed simply because of post-surgical findings 
that it was beneficial. We disagree. Although based on the pre-
surgery evidence, the insurer's refusal to authorize the surgery 
reasonable, and the insurer was therefore not subject to a 
penalty, even though the post-surgery evidence supported a 
conclusion that the surgery was, in fact, needed. The fact that 
medical treatment is beneficial is an indication that the 
treatment was reasonable and necessary. Subsequent 
improvement is relevant and can and should be considered in 
determining the compensability of medical services. The 
Board properly considered claimant's post-surgical improve
ment in determining whether the treatment was reasonable 
and necessary. 

Affirmed. 

No. 441 August 21, 1985 87 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 
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Petitioner, 
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Argued and submitted February 1,1985. 

David C. Force, Eugene, argued the cause and filed the 
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John E . Snarskis, Portland, argued the cause and filed the 
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Before Richardson, Presiding Judge, Joseph, Chief Judge 
and Warden, Judge. 

W A R D E N , J . _ 1 3 3 1 _ 

Affirmed. 



Cite as 75 Or App 87 (1985) 89 

W A R D E N , J . 

Claimant seeks judicial review of an order of the 
Workers' Compensation Board. We affirm. 

Claimant worked as a paralegal for a firm of approx
imately 50 lawyers. In 1978 she suffered a low back injury 
while attending a firm picnic at the home of one of the firm's 
partners. The picnic began during working hours and con
tinued until late in the night. The accident took place between 
6 p.m. and 7 p.m., after normal working hours. She fell on 
stairs that had been made slippery by water tracked in from 
the swimming pool. No one saw her fall, but she told Kreft, the 
firm's senior paralegal, about her injury shortly after the 
incident. She also mentioned to Lilly, an associate of the firm, 
that she had fallen and injured her back at the party. 

Claimant missed work the first two days of the week 
following her fall because of pain and bruising. She suffered 
recurring symptoms periodically over the next two years. In 
September, 1980, she experienced a severe recurrence of 
symptoms while on firm business in another city. She made a 
claim relating to her low back on October 1,1980, and another 
claim relating to her neck on October 27,1980. 

Employer denied the claims on January 14,1981. The 
referee reversed the denial of the low back claim and upheld 
the denial of the neck claim. 1 He based the ruling on findings 
that claimant was credible, that Kreft and Lilly were claim
ant's supervisors and that she had informed them of her injury 
shortly after it occurred, thereby giving employer "knowledge 
of the injury" for purposes of ORS 656.265(4)(a), and con
cluded therefrom that her claim was not barred for failure to 
give timely notice. He further concluded that claimant's injury 
was sufficiently work related to be compensable. He ordered 
insurer to accept claimant's low back claim and to pay 
penalties and attorney's fees, because "[t]he denial was issued 
more than 60 days after acknowledgment of either claim, 
significantly longer as to the low back claim." 

The Board reversed on the basis that claimant's 
mention of her injury to Kreft and Lilly did not constitute 
notice to employer, concluding that the claim was therefore 

90 Colvin v. Industrial Indemnity 

untimely. The Board further held that, "[e]ven if this claim 
were not time-barred, it would not be allowed due to insuffi
cient work-relatedness of the accident and the activity in 
which she was engaged at that time." 

Claimant first assigns as error the Board's holding 
that her claim was untimely. We agree with the Board. The 
opinions of both the Board and the referee, however, confuse 
the question of who in an employer's organization must know 
of an injury for purposes of the exception to the notice 
requirement in ORS 656.265(4)(a), with the question of who 

1 Claimant did not request review of the denial of her claim for injury to her neck. 
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must be notified of an injury for purposes of ORS 656.265(3).2 

The Board wrote: 
"The Referee found that elements of the relationships 

between claimant and Ms. Kreft and Mr. Lilly showed that 
they were claimant's supervisors and, therefore, claimant met 
the exception under ORS 656.265(4)(a), stating that the claim 
is not barred if the employer had knowledge of the injury. 

"We find that, although claimant had close working rela
tionships with both Ms. Kreft and Mr. Lilly, there is not 
sufficient evidence to indicate that either one had supervisory 
authority over claimant or any duty to report an accident to 
management, and, in fact, they made no such report. There
fore, claimant's conversations with them did not constitute 
notice of claim." 

Whether claimant's conversations with Kreft and 
Lilly constituted "notice of a claim" is not in issue. Claimant 
concedes that she was not trying to report an injury to her 
employer when she made her comments to Kreft and Lilly. 3 

Cite as 75 Or App 87 (1985) 91 

Her argument is only that employer had knowledge of the 
injury for purposes of the exception to the notice requirement 
in O R S 656.265(4)(a). That provision, unlike ORS 656.265(3), 
does not mention "a foreman or other supervisor of the 
employer," and it is therefore unnecessary to determine 
whether Kreft and Lilly were claimant's supervisors. 

We think the relevant question in determining 
whether the employer had knowledge of the injury within the 
meaning of ORS 656.265(4)(a) is whether the individuals who 
were aware of the injury also had the apparent authority or a 
duty to do something about it. In the setting presented here, it 
would not only have been sufficient if any partner of the firm 
had known of claimant's injury, but it would also have been 
sufficient if an employe responsible for handling workers' 
compensation matters had known of it. Whether that employe 
was or was not claimant's supervisor would have been irrele
vant. 

There is no dispute, however, about whether Kreft or 
Lilly had the apparent authority or any duty to take some 
action concerning claimant's injury. They did not. Accord
ingly, we affirm the Board's reinstatement of insurer's denial, 
without reaching the question whether claimant's injury arose 
out of and in the course of her employment, which is the focus 
of claimant's second assignment of error. 

2 ORS 656.265(3) and (4)(a) provide: 

"(3) Notice shall be given to the employer by mail, addressed to the 
employer at the last-known place of business of the employer, or by personal 
delivery to the employer or to a foreman "or other supervisor of the employer. If for 
any reason it is not possible to so notify the employer, notice may be given to the 
director and referred to the insurer or self-insured employer. 

"(4) Failure to give notice as required by this section bars a claim under 
ORS 656.001 to 656.794 unless: 

"(a) The employer had knowledge of the injury or death, or the insurer or 
self-insured employer has not been prejudiced by failure to receive the notice 
* * * •> 
3 Although the concession is not clear in claimant's brief, she testified at the 

hearing that she did not think about reporting her injury, because she thought she 
would recover fully and because the firm's frequent involvement in insurance defense 
litigation created an atmosphere that was not conducive to filing workers' 
compensation claims. During the hearing she responded to argumentative cross-
examination by stating, "I did take a risk when I didn't report it, didn't I?" 
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Claimant's third assignment of error is: 
"The Board erred in granting Claimant 'interim compen

sation' from the time of the filing of her written claim until its 
tardy denial, rather than commencing such compensation at 
the time of Claimant's verbal notice to her employer." 

As explained above, claimant's oral report of her injury to 
Kreft and Lilly was not "notice to her employer." Thus, if she 
were entitled to interim compensation, it could have begun no 
earlier than October 1,1980, the date on which she made her 
low back claim. 4 

Affirmed. 

* After the briefs for this appeal were filed, the Supreme Court held in Bono v. 
SAIF, 298 Or 405,692 P2d 606 (1984), that interim compensation need not be paid to 
a worker who has not demonstrated an absence from work during the period for which 
such compensation is sought. The record does not indicate whether claimant missed 
work after October 1, 1980. Insurer, however, has not requested that we disturb the 
Board's award of interim compensation or its award of penalties and attorney's fees for 
employer's late denial of the claim. Accordingly, we leave those awards in place. 

No. 442 August 21, 1985 93 

I N T H E COURT OF A P P E A L S O F T H E 
S T A T E O F OREGON 

In the Matter of the Compensation 
of Munzo Mashadda, Claimant. 

MASHADDA, 
Petitioner, 

v. 
W E S T E R N E M P L O Y E R S I N S U R A N C E et al, 

Respondents. 

(82-01374; CA A32602) 

Judicial review from the Workers' Compensation Board. 

Argued and submitted March 25,1985. 
David C. Force, Eugene, argued the cause and filed the 

brief for petitioner. 

Bruce L . Byerly, Portland, argued the cause for 
respondents. With him on the brief were Moscato & Byerly, 
Portland. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

W A R D E N , J . 

Reversed and remanded with instructions to accept claim. 
Cite as 75 Or App 93 (1985) j» 

W A R D E N , J . 
Claimant seeks judicial review of a Workers' Com

pensation Board order that reversed a referee's order setting 
aside employer's denial of his claim. The parties agree that 
while claimant was operating a dirt compaction roller on 
September 2, 1981, the machine tipped over. They dispute, 
however, whether that incident resulted in a compensable 
injury to claimant. On de novo review, we reverse and remand. 
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The referee specifically found that claimant was not 
credible. The Board and we agree. The record is replete with 
inconsistent testimony by claimant as to the details of the 
accident and his injuries. The medical evidence shows that 
claimant was malingering, a conclusion which was confirmed 
by surveillance of him by employer. The issue, then, is 
whether the evidence preponderates in favor of a finding of a 
compensable injury within the meaning of ORS 656.005(8) (a) 
which provides in part: 

"A 'compensable injury' is an accidental injury, or acci
dental injury to prosthetic appliances, arising out of and in the 
course of employment requiring medical services or resulting 
in disability or death * * *." 

The referee found the injury compensable on the 
basis of the testimony of a fellow worker who saw the accident 
and the initial reports of the treating physician, Dr. Goertz, 
who examined claimant on the day after the purported injury 
and treated him thereafter. The referee concluded: 

"As I indicated earlier, I find that an incident did occur on 
September 2, 1981. 

<<*«*** 

"The claimant saw Dr. Goertz at 3:15 the following day[.) 
> ! * * » * * 

"[T]hat afternoon there are sufficient complaints that Dr. 
Goertz ordered x-rays of the claimant's wrist and back. 
Although there are no hard objective findings, there was 
tenderness present to such a degree apparently that Dr. 
Goertz diagnosed both back and left wrist sprain. He also kept 
the claimant off work. 

i i * * * * * 

"But I don't think [claimant] engineered an incident. 
Although I distrust his testimony, I don't think he expected 

96 Mashadda v. Western Employers Insurance 

that roller to roll over in the manner it did. And although 
given the problems with the credibility that I have noted, 
those problems all occur long after the claimant first sought 
treatment with Dr. Goertz." 

The report filed by Goertz after the initial examination gave 
as the nature of the injury that the "[p]atient was operating 
rolling machine, the machine fell over and the patient fell with 
it." The diagnosis was "sprain, back and left wrist." 

The Board found no objective evidence of disability 
or the need for medical services but only subjective symptoms 
of injury stated by claimant, who was not credible. The Board 
apparently found that Goertz retracted his initial diagnosis 
when he wrote the following in a referral letter of December, 
1981: 

"This is in reference to [claimant]. This is a 31 year old 
man who was on the job one day last September when he 
reported that his roller turned over, throwing him to the 
ground. He had some immediate low back pain and was seen 
the next day at our clinic where other than some upper lumbar 
tenderness his exam was basically normal. The x-ray was also 
normal at that time. I assumed it was a simple strain and 
treated him conservatively with Motrin and rest. His back 
symptoms initially got better but then worsened again and 
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have continued basically unchanged, still without any signifi
cant objective evidence of strain." 

We do not find that language to constitute a retrac
tion of his first diagnosis. That claimant later falsified his 
symptoms does not mean that the back strain diagnosed the 
day after the. accident was not a legitimate complaint. The 
Board has interpreted the initial medical examination in the 
light of claimant's later malingering. We view the malingering 
as relevant only to the issue of the amount of compensation. 

Employer concedes that an accident occurred. From 
witnesses' accounts of it, it was of sufficient violence to have 
caused an injury. Goertz' notes of his examinations of Sep
tember 3, 8 and 15,1981, all mention lumbar tenderness and 
spasm, from which he diagnosed a simple strain. Dr. Wilson, 
the neurologist to whom Goertz referred claimant, also diag
nosed a chronic lumbar strain in his examination of January 
8,1982. 

Cite as 75 Or App 93 (1985) 97 

On our review of the record, we conclude that the 
accident, which employer concedes occurred in the course and 
scope of employment, produced an injury to claimant which 
required medical services. Claimant's lack of credibility as to 
the extent of his disability goes to the compensation to be 
awarded. We are satisfied that the accident resulted at least in 
the need for medical treatment, and the amount of compensa
tion can be determined on remand. 

Reversed and remanded with instructions to accept 
the claim. 

160 September 18, 1985 No. 456 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Marcile L . Paige, Claimant. 

P A I G E , 
Petitioner, 

v. 
S A I F C O R P O R A T I O N , 

Respondent. 
(82-01727; CA A31785) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 25,1985. 

David C. Force, Eugene, argued the cause and filed the 
brief for petitioner. 

Darrell E . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. With him on the brief were 
Dave Frohnmayer, Attorney General, and James E . Moun
tain, Jr. , Solicitor General, Salem. 
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Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

R I C H A R D S O N , P. J . 

Affirmed. 

162 Paige v. SAIF 

R I C H A R D S O N , P . J . 

Claimant seeks review of an order of the Workers' 
Compensation Board affirming the referee's decision that her 
occupational disease claim is not compensable and that she is 
not entitled to interim compensation or penalties and 
attorney fees for SAIF's failure to pay interim compensation 
or for its late denial of her claim. We affirm. 

Claimant, 57 at the time of the hearing, worked for 
the House of Myrtlewood for approximately six or seven years 
before she filed her occupational disease claim on September 
7, 1981. She sanded bowls and other items made from myr
tlewood as they revolved on a lathe. She claims that her work 
caused a worsening of preexisting degenerative arthritis in her 
shoulders. S A I F denied the claim on January 8,1982. 

To establish her claim, claimant must prove by a 
preponderance of the evidence that her work activities caused 
a worsening of her underlying condition, resulting in an 
increase in pain to the extent that it caused disability or 
required medical services. Welter v. Union Carbide, 288 Or 27, 
602 P2d 259 (1979). The work activities must be the major 
contributing cause of that worsening. .See Dethlefs v. Hyster 
Co., 295 Or 298, 667 P2d 487 (1983); SAIF v. Gygi, 55 Or App 
570, 639 P2d 655, rev den 292 Or 825 (1982). 

Dr. Whitney, an orthopedic surgeon, treated claim
ant for her shoulder problems. In three responses to letters 
from claimant's attorney he offered his opinion on the role 
work played in her shoulder problems. He stated in the first 
letter that claimant's work aggravated or worsened her shoul
der problems, but it is unclear whether he meant that it 
worsened the underlying condition or merely caused it to 
become symptomatic. In the second letter he stated that her 
work caused "a symptomatic worsening and perhaps some 
acceleration of the condition" but stated that he could not 
honestly say whether it was the major contributing cause of a 
worsening of the condition. In the last letter he stated that 
several factors affected the degenerative process in claimant's 
shoulder, including her work, her obesity, the natural aging 
process and heredity, and that the most significant factor was 
her work. He added that the chronic straining process 
involved in her job would cause a worsening of the symptoms 
and "theoretically" a progression of the degenerative process. 
Cite as 75 Or App 160 (1985) 163 

Whitney's letters establish that claimant's work con
tributed to the underlying conditions becoming symptomatic, 
but that is not sufficient to establish compensability. Wheeler 
v. Boise Cascade, 298 Or 452, 693 P2d 632 (1985). As to the 
underlying condition, the letters at best state only that her 
work possibly caused the condition to worsen. Claimant must 
prove more than a mere possibility that her work caused a 
worsening, Queen v. SAIF, 61 Or App 702, 706, 658 P2d 563 
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(1983); Lenox v. SAIF, 54 Or App 551, 554, 635 P2d 406 
(1981); Gormley v. SAIF, 52 Or App 1055, 1061, 630 P2d 407 
(1981), and she therefore has failed to sustain her burden of 
proof. Her claim is not compensable. 

The next issue is whether claimant was entitled to 
interim compensation, payable under O R S 656.262 before a 
claim is accepted or denied. See Bono v. SAIF, 298 Or 405,692 
P2d 606 (1984); Jones v. Emanuel Hospital, 280 Or 147, 570 
P2d 70 (1977). In Bono, the court held that interim compensa
tion need not be paid to a worker who has not demonstrated 
an absence from work during the period for which compensa
tion is sought. The claimant in Bono was not entitled to 
interim compensation, because he did not establish "that he 
had been absent from work nor that his earning power was 
diminished." 298 Or at 410. 

After filing her claim on September 7,1981, claimant 
missed no time from work until October 1,1981, when she was 
injured in a work-related accident. She was unable to work 
because of that injury until November 17,1981. She received 
interim compensation for the October 1 injury, covering the 
period from October 5, 1981, through November 17, 1981. 
What happened after November 17 is not clear. She appar
ently returned to part-time work. The record does not indicate 
whether she was able to work only part time because of her 
shoulder condition or because of her injury of October 1. She 
states at one point in her brief that she worked part time until 
January 8, 1982, when her shoulder condition forced her to 
leave work entirely, but at another point she states that she 
was unable to work between January 4 and January 11, 
because of that condition. A "Disability Certificate" signed by 
Whitney states that claimant was unable to work from Janu
ary 4 through January 11. However, a report by another doctor 
indicates that she worked January 1,4,5 and 6, until she could 
no longer tolerate the pain, and then she did not work for the 
164 Paige v. SAIF 

remainder of the month. It is not clear from that report 
whether she quit working because of the pain from her 
shoulder condition or the pain from her thrombophlebitis, for 
which that doctor was treating her. S A I F denied her claim 
January 8,1982. 

On this record, we hold that claimant was not entitled 
to interim compensation for her shoulder condition. She was 
not entitled to such compensation before November 17,1981, 
because she had missed no time from work because of that 
condition. Bono v. SAIF, supra. After that date, she may have 
been entitled to interim compensation in the form of tempo
rary partial disability payments, see O R S 656.212, but she has 
not demonstrated that her inability to work full time was a 
result of her shoulder condition rather than her October 1 
injury. We agree with the Board that no interim compensation 
was due. Because there was no amount due, no penalty can be 
assessed against S A I F for its late denial of the claim. See O R S 
656.262(10). 

Affirmed. _____ 
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262 September 18, 1985 No. 471 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation 
of Charles S. Haynes, Claimant. 

H A Y N E S , 
Petitioner, 

v. 
W E Y E R H A E U S E R CO., 

Respondent. 
(81-09765; CA A33306) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 1,1985. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief were Evohl F . Malagon, and 
Malagon & Associates, Eugene. 

J . P. Graff, Portland, argued the cause for respondent. 
With him on the brief were Schwabe, Williamson, Wyatt, 
Moore & Roberts, Portland. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

Y O U N G , J . 

Affirmed. 
264 Haynes v. Weyerhaeuser Co. 

Y O U N G , J . 

The issue in this workers' compensation case is 
whether, in light of the provisions of ORS 656.283(1), the 
Workers' Compensation Board has jurisdiction to review a 
dispute between claimant and his self-insured employer over 
the appropriate amount of payment of a doctor's fee for 
services in connection with an accepted claim. The Board 
affirmed the referee's determination that jurisdiction over 
such disputes is vested in the Director of the Workers' 
Compensation Department. We agree and affirm. 

The present dispute arose when employer refused to 
pay that portion of the medical fees that exceeded the admin
istrative guidelines.1 

1 At the time of claimant's injury in 1980, O A R 436-69-420(7) provided in 
pertinent part: 

"If an insurer believes a fee may be in excess of the usual, customary, and 
reasonable standard, he may request an opinion of the Medical Director * * *. If 
the fee is judged to exceed the standard, a request shall be made that it be reduced. 
If it is not voluntarily reduced*, the Director may order it reduced, in accordance 
with O R S 656.248(2)." 

O A R 436-69-701(4), in effect after March 1982, provided: 

"(4) The insurer may not pay any more than the vendor's usual fee to the 
general public and under O R S 656.248, shall in no case pay more than the 90th 
percentile of usual and customary fees." (Now renumbered OAR 436-10-090(5).) 

Claimant argues that employer, in refusing to pay the amount of the medical bill 
exceeding the 90th percentile, failed to apply the administrative guideline in effect at 
the time of the injury. Because we determine that this is a medical fee dispute and that 
the Board correctly determined that it was without jurisdiction, we do not consider the 
argument. _ i o o g _ 



Subject to timeliness requirements, any party or the 
Director of the Workers' Compensation Department may 
request a hearing "on any question concerning a claim." ORS 
656.283(1). Claimant submits that the question of whether his 
doctor is entitled to payment for medical services in the 
amount billed is a question concerning a claim, because 
nonpayment would entitle the doctor to deny treatment, 
which in turn would jeopardize claimant's rights to receive 
treatment from the medical provider of his choice. 

ORS 656.704(3) provides: 
"For the purpose of determining the respective authority , 

of the director and the board to conduct hearings, * * * 

Cite as 75 Or App 262 (1985) 265 

matters concerning a claim under ORS 656.001 to 656.794 are 
those matters in which a worker's right to receive compensa
tion, or the amount thereof, are directly in issue. However, 
such matters do not include any proceeding under ORS 
656.248 or any proceeding resulting therefrom." (Emphasis 
supplied.) 

Pursuant to ORS 656.704, the Board's authority to 
conduct hearings is limited to "matters concerning a claim," 
which does not include proceedings that arise under O R S 
656.248, which gives the Director the authority to promulgate 
administrative rules for medical fee schedules. The admin
istrative rules provide a framework for resolution by the 
Director of medical fee disputes. We conclude that, pursuant 
to O R S 656.704(3), a dispute concerning the amount of the fee 
to which the medical service provider is entitled for providing 
medical services to compensably injured workers is excluded 
by the terms of the statute from the jurisdiction of the 
Hearings Division. 

Claimant cites SAIF v. Belcher, 71 Or App 502, 692 
P2d 711 (1984), as authority for his position that claimant's 
interest in the medical fee dispute brings the dispute within 
the Hearings Division's jurisdiction. In Belcher, we adopted 
the Board's reasoning in Lloyd C. Dykstra, 36 Van Natta 26 
(1984), in determining that the Hearings Division has juris
diction to determine a dispute concerning the frequency of 
medical treatment. We held that a claimant has the right to 
request a hearing pursuant to ORS 656.283(1), despite the 
Director's jurisdiction to resolve disputes between the insurer 
and the medical service provider concerning the frequency of 
medical treatment. The Board noted in Dykstra: 

"[0]ur holding does not apply to disputes which clearly 
arise under ORS 656.248, where the issue is whether a medical 
vendor is charging the usual and customary medical service 
fee * * *. Medical fee disputes, when they can be clearly 
identified as such, arise under ORS 656.248 and the applicable 
administrative rules and are solely within the province of the 
Director of the Workers' Compensation Department. ORS 
656.704(3)." 36 Van Natta at 33 (emphasis in the original). 

We still agree with the reasoning in Dykstra and hold 
that the Hearings Division and the Board lacked jurisdiction 
to consider the dispute over medical fees. 

Affirmed. 
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290 June 25, 1985 No. 62 

IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Ralph R. Cutright, Claimant. 

C U T R I G H T , 
Petitioner on Review, 

v. 
W E Y E R H A E U S E R COMPANY, 

Respondent on Review. 
(80-06928; CA A29177) 

In the Matter of the Compensation 
of Agnes J . Brech, Claimant. 

B R E C H , 
Petitioner on Review, 

v. 
R I V E R S H O R E M O T E L et al, 

Respondents on Review. 
(81-00582; CAA29279) 

(SC S31315) 
(Cases consolidated) 

In Banc 

On review from the Court of Appeals.* 

Argued and submitted March 6,1985. 

Robert K . Udziela, of Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland, argued the cause and filed the petition for 
petitioners on review. 

Paul L . Roess, of Foss, Whitty & Roess, Coos Bay, argued 
the cause for respondent on review Weyerhaeuser Company. 

Allan M. Muir, Portland, argued the cause and filed a brief 
for respondents on review River Shore Motel and Insurance 
Company of North America. With him on the response to the 

Cite as 299 Or 290 (1985) 291 

petition for review were Schwabe, Williamson, Wyatt, Moore 
& Roberts, Ridgway K. Foley, Jr., P.C., and Dennis S. Reese, 
Portland. 

Jerald P. Keene, of Roberts, Reinisch & Klor, P.C., Port
land, filed an amicus curiae brief on behalf of the Association 
of Workers' Compensation Defense Attorneys. 

J O N E S , J . 

The Court of Appeals is affirmed. 

Lent, J . ; filed a dissenting opinion joined by Campbell, J . 

* Judicial review from Workers' Compensation Board. 70 Or App 357, 688 P2d 
439 (1985). 
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Cite as 299 Or 290 (1985) 293 

J O N E S , J . 

The issue is whether workers' compensation claim
ants are entitled to temporary total disability1 benefits for 
aggravation of their original compensable injuries, where the 
claimants had voluntarily removed themselves from the labor 
market, i.e., "retired," at the time of the aggravation of their 
prior work-related injuries. We hold that the claimants are not 
entitled to compensation for temporary total disability. 

In these consolidated cases, the facts are undisputed. 
In each case the claimant sustained a disabling compensable 
injury.2 In each case the claimant was awarded compensation 
for both scheduled and unscheduled permanent partial dis
ability. In each case the claimant's condition worsened to the 
point that surgery was necessary, and the claimant was unable 
to perform work at a gainful and suitable occupation for at 
least the period encompassing the surgery. In each case the 
claimant had voluntarily left the labor force at the time the 
prior condition worsened and surgery became necessary. In 
each case the claimant had not left work because of the 
aggravation of the prior injury. In each case the claimant 
applied for additional compensation for temporary total dis
ability ( T T D ) and for medical services because of the worsen
ing. ORS 656.273(1).3 In each case the employer accepted 
responsibility for payment of necessary medical services but 
denied responsibility for the payment of compensation for 
T T D because the claimant was no longer in the labor market 
by the time the claimant applied for compensation for T T D . 

In each case the claimant requested a hearing on the 
denial, and the referee ordered the employer to pay compensa
tion for T T D . In each case the employer appealed, and the 
Workers' Compensation Board reversed the referee's decision. 
294 ^ _ Cutright v. Weyerhaeuser Co. 

On judicial review the cases were consolidated pur
suant to ORAP 6.30, and the Court of Appeals affirmed per 
curiam. We allowed review to consider the issue posed at the 
outset of this opinion. 

The employers argue that T T D benefits are payable 
as compensation for the "loss of wages" and one who has 
retired does not lose wages when his condition worsens to the 
point of unemployability; therefore, argue the employers, that 
claimant is not entitled to compensation for T T D . 4 The 

' The term "temporary total disability" is used in O R S 656.210(3) to describe "the 
total disability [which] is only temporary" mentioned in O R S 656.210(1). 

2 O R S 656.005(8)(b) provides: 

"A 'disabling compensable injury' is an injury which entitles the worker to 
compensation for disability or death." 
3 O R S 656.273(1) provides: 

"After the last award or arrangement of compensation, an injured worker is 
entitled to additional compensation, including medical services, for worsened 
conditions resulting from the original injury." 

4 The employer of Brech further contends that the case of Stiennon v. SAIF, 68 Or 
App 735,683 P2d 556, rev den 298 Or 238 (1984); presented the identical issue to these 
cases and, therefore, review in these cases was improvidently granted and this court 
should not consider them. It should be clear since our decision in WOO Friends of 
Oregon v. Bd. of Co. Comm., 284 Or 41, 584 P2d 1371 (1978), that our denial of a 
petition for review carries no indication that this court considers the decision of the 
Court of Appeals to be correct. . . . . 



employers argue that our decision in Bono v. SAIF, 298 Or 
405, 692 P2d 606 (1984), holds that a worker must "leave 
work" in order to be entitled to compensation for T T D and, 
therefore, because these claimants were not working when 
their conditions worsened to the point of unemployability, 
they are not entitled to compensation for "loss of wages." 

The claimants argue that under ORS 656.273(1), 
because their respective conditions have worsened since their 
last awards of compensation, they are entitled to additional 
compensation, and because it is undisputed that their surg
eries will result in a period of complete inability to work, they 
are entitled to compensation for T T D . They assert that the 
language of ORS 656.210(1) so commands: 

"When the total disability is only temporary, the worker 
shall receive during the period of that total disability compen
sation * * *." 

The Workers' Compensation Law does not contain a defini
tion of "total disability" or of "temporary total disability." 
The law does contain a definition of "permanent total dis
ability" in ORS 656.206(l)(a): 

" 'Permanent total disability' means the loss, including 
preexisting disability, of use or function of any scheduled or 
unscheduled portion of the body which permanently incapaci
tates the worker from regularly performing work at a gainful 
and suitable occupation. * * *" 

Cite as 299 Or 290 (1985) 295 

As part of the explanation of "permanent total disability," 
ORS 656.206(3) provides: 

"The worker has the burden of proving permanent total 
disability status and must establish that the worker is willing 
to seek regular gainful employment and that the worker has 
made reasonable efforts to obtain such employment." 

ORS 656.210(1) uses the term "the total disability" but does 
not specifically instruct the reader where the referent for the 
term is to be found. The use of the definite article leads us to 
conclude that the term speaks to "total disability" as used 
elsewhere in the Workers' Compensation Law. 

The present Workers' Compensation Law derives 
from Oregon Laws 1913, chapter 112, and section 21 thereof 
fixed the schedule of compensation to be paid under the law. 
Subsection 21(b) defined "permanent total disability" and the 
amounts to be paid for such disability. Subsection 21(c) 
specified that if the worker died during "such period of total 
disability" beneficiaries were to recover certain compensation. 
Subsection 21(d) pronounced that when "the total disability" 
was only temporary, the worker was to receive benefits that 
were calculated on the basis of the schedule set forth in 
subsection 21(b) relating to permanent total disability. That 
history and the continued juxtaposition of these provisions 
cause us to conclude that the most likely referent is for "the 
total disability" now to be found in ORS 656.206(l)(a). 

We construe "the total disability" used in ORS 
656.210(1) to mean the loss, including preexisting disability, 
of use or function of any scheduled or unscheduled portion of 
the body which incapacitates the worker from regularly per
forming work at a gainful and suitable occupation. Total 

-1343-



disability describes the extent of disability that a worker may 
suffer. "Permanent" or "temporary" describes duration, not 
the extent, of disability. If the total disability is permanent, 
payment of compensation is made according to ORS 656.206; 
if the disability is temporary, payment is made according to 
ORS 656.210. In either case, benefits for total disability are 
only available where the requisite incapacity to work exists. 

The employers argue that Bono v. SAIF, supra, holds 
that to be entitled to compensation for T T D one must leave 
work. In that case a worker sought "interim compensation" 
296 Outright v. Weyerhaeuser Co. 

under ORS 656.262(4)5 and our decision in Jones v. Emanuel 
Hospital, 280 Or 147, 570 P2d 70 (1977). As noted in Bono, the 
term "interim compensation" is one coined by this court in 
Jones. See Bono v. SAIF, 298 Or at 407 n 1. In Bono we 
observed that interim compensation is related to compensa
tion for T T D in that the rates of compensation are similarly 
calculated. Noting that ORS 656.210(3)B requires that a 
worker must leave work to trigger payment of compensation, 
we then stated: 

"* * * The payment of temporary total disability benefits 
is based in part upon whether the injured worker 'leaves 
work.' ORS 656.210(3). Interim compensation is based on 
temporary total disability benefits. Thus, we hold that in 
order to receive interim compensation, a subject worker must 
have left work as that phrase is used in ORS 656.210(3). * * *" 
298 Or at 410. 

The holding in that case is simply that a worker cannot 
receive interim compensation during a period of time in which 
the worker is actually working. There is nothing in that 
holding from which we desire to retreat; there is nothing in 
that holding which governs the case at bar. 

The entire scheme of Workers' Compensation Law is 
to compensate workers, who are active in the labor market, for 
wages lost because of inability (or reduced capacity) to work as 
a result of a compensable injury and to pay for medical 
expenses incurred in treatment of injury. The name of the act 
itself, proclaimed by ORS 656.001, indicates who is to be 
covered— "workers." "Worker" is defined as 

"* * * any person, including a minor whether lawfully or 
unlawfully employed, who engages to furnish services for a 

Cite as 299 Or 290 (1985) 297 

remuneration, subject to the direction and control of an 
employer and includes salaried, elected and appointed officials 
of the state, state agencies, counties, cities, school districts 
and other public corporations, but does not include any 

<• O R S 656.262(4) provides: 

"The first instalment of compensation shall be paid no later than the 14th day 
after the subject employer has notice or knowledge of the claim. Thereafter, 
compensation shall be paid at least once each two weeks, except where the director 
determines that payment in instalments should be made at some other interval. 
The director may by rule convert monthly benefit schedules to weekly or other 
periodic schedules." 
6 O R S 656.210(3) provides: 

"No disability payment is recoverable for temporary total disability suffered 
during the first three calendar days after the worker leaves work as a result of his 
compensable injury unless the total disability continues for a period of 14 days or 
the worker is an inpatient in a hospital. If the worker leaves work the day of the 
iniurv, that day shall be considered the first day of the three-day period." 
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person whose services are performed as an inmate or ward of a 
state institution." ORS 656.005(28) (emphasis added). 

There is not one word in the statute that refers to a person 
who no longer engages in furnishing services for remunera
tion. Certainly, one who retires voluntarily from the work 
force is no longer a "worker" as defined. 

The stated policy of the legislature is set out in ORS 
656.012 and includes a declaration of the objectives of the 
Workers' Compensation Law. ORS 656.012(2) provides: 

"* * * [T]he objectives of the Workers' Compensation Law 
are declared to be as follows: 

"(a) To provide, regardless of fault, sure, prompt and 
complete medical treatment for injured workers and fair, 
adequate and reasonable income benefits to injured workers 
and their dependents; 

"(b) To provide a fair and just administrative system for 
delivery of medical and financial benefits to injured workers 
that reduces litigation and eliminates the adversary nature of 
the compensation proceedings, to the greatest extent prac
ticable; 

"(c) To restore the injured worker physically and eco
nomically to a self-sufficient status in an expeditious manner 
and to the greatest extent practicable; and 

"(d) To encourage maximum employer implementation 
of accident study, analysis and prevention programs to reduce 
the economic loss and human suffering caused by industrial 
accidents." (Emphasis added.) 

The thrust of the act is to restore injured workers to employ
ment status, and the act also provides coverage for those 
apprenticing or training for work. See ORS 656.138(1).7 

298 Cutright v. Weyerhaeuser Co. 

That the legislature intended workers' compensation 
benefits to provide wage replacement is made clearer by the 
statutes providing for compensation for injured workers or 
their beneficiaries. ORS 656.204(2) states that "[i]f death 
results from the accidental injury, payments * * * shall be paid 
in an amount equal to 4.35 times 50 percent of the average 
weekly wage to the surviving spouse until remarriage." Thus, 
death benefit compensation is based on wage replacement. 

Under ORS 656.206(3), the formula for calculating 
permanent total disability benefits is based on wage replace
ment: 

"(2)(a) When permanent total disability results from the 
injury, the worker shall receive during the period of that 
disability compensation benefits equal to 66-2/3 percent of 
wages not to exceed 100 percent of the average weekly wage 
nor less than the amount of 90 percent of wages a week or the 
amount of $50, whichever amount is lesser. 

"(b) In addition, the worker shall receive $5 per week for 
each additional beneficiary not to exceed five. * * *" 

7 O R S 656.138(1) states: 

"All persons registered as apprentices or trainees and participating in related 
instruction classes conducted by a school district, community college district or 
education service district in accordance with the requirements of O R S chapter 
660 or section 50, title 29, United States Code as of September 13, 1975, are 
considered as workers of the school district, community college district or 
education service district subject to O R S 656.001 to 656.794." 
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The calculation of T T D benefits under O R S 
656.210(1) is also based upon wage replacement: 

"When the total disability is only temporary, the worker 
shall receive during the period of that total disability compen
sation equal to 66-2/3 percent of wages * * *." 

ORS 656.268(1), which sets forth the procedure for 
determining awards for permanent disability, emphasizes that 
"[o]ne purpose of this chapter is to restore the injured worker 
as soon as possible and as near as possible to a condition of self 
support and maintenance as an able-bodied worker." As we 
have noted, a worker is one who engages in furnishing services 
for remuneration. 

ORS 656.287(1) provides: 

"Where there is an issue regarding loss of earning capacity, 
reports from vocational consultants in governmental agencies 
or private vocational consultants regarding job opportunities, 
the fitness of claimant to perform certain jobs, wage levels, or 
other information relating to claimant's employability shall 
be admitted into evidence at compensation hearings * * *." 
(Emphasis added.) 

Cite as 299 Or 290 (1985) 299 

Additionally, section 2, chapter 535, Oregon Laws 1981, pro
vides: 

"(1) The insurer or self-insured employer of an injured 
worker shall be responsible for contacting the worker within 
five days after: 

"(a) Receipt of a medical report which indicates that the 
worker may be unable to return to work for a period of 21 days 
or longer; or 

"(b) The worker has been off work for more than 21 
consecutive days since the date of injury, 
and shall assist the worker in returning to the work force for a 
gradual, intermittent or immediate return to regular, modified 
or other available employment. Each insurer and self-insured 
employer shall maintain records of such contacts and 
assistance in such manner as the department, by rule, may 
prescribe. 

"(2) the insurer or self-insured employer shall assist the 
worker in returning to the worker's previous employment. If 
the worker is not able to return to the previous employment, 
the insurer or self-insured employer shall assist the worker in 
obtaining similar or suitable employment. 

"(3) Assistance under this section shall include, but not 
be limited to use of the insurer's or self-insured employer's 
placement and rehabilitation resources, job search, on-the-job 
placement and contracting with the Vocational Rehabilita
tion Division of the Department of Human Resources or with 
suitable private rehabilitation services for the purpose of 
reemploying the worker at a position or a wage as close as 
possible to the worker's occupation or employment at the time 
of injury. All vocational assistance services provided to 
injured workers shall be in accordance with rules prescribed 
by the director." (Emphasis added.) 

Although this section was not operative until July 1,1984, Or 
Laws 1981, eh 535, § 26(2), its adoption by the 1981 legislature 
is an indication of the legislature's construction of the act. 
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Finally, of greatest significance is ORS 656.325(5), 
which provides: 

"Notwithstanding ORS 656.268, an insurer or self-insured 
employer shall cease making payments pursuant to ORS 
656.210 and shall commence making payment of such 
amounts as are due pursuant to ORS 656.212 when an injured 
worker refuses wage earning employment prior to claim 

300 Cutright v. Weyerhaeuser Co. 

determination and the worker's attending physician, after 
being notified by the employer of the specific duties to be 
performed by the injured worker, agrees that the injured 
worker is capable of performing the employment offered." 
(Emphasis added.) 

As applied to aggravation claims, this statute dictates 
that a worker receiving T T D benefits must not refuse wage 
earning employment prior to the aggravation claim determin
ation if the worker is capable of working. Thus, a claimant 
who has retired from the labor market cannot qualify for T T D 
benefits because of the claimant's decision to refuse further 
wage earning employment. Further, ORS 656.206(3) requires 
a worker seeking permanent total disability compensation to 
prove a willingness to seek regular employment and to make 
reasonable efforts to obtain such employment. Surely, if a 
worker claiming permanent total disability status must dem
onstrate a willingness to work, a claimant seeking compensa
tion for aggravation of a pre-existing injury must similarly 
prove a willingness to seek work in order to obtain T T D 
benefits under ORS 656.325(5). Again, we emphasize that 
"total disability" is an inability to work, either temporarily or 
permanently. 

The dissent disagrees with this determination, label
ing it "pure ipse dixit." This disagreement is based on the 1948 
case of Lindeman v. State Indus. Acc. Comm., 183 Or 245,192 
P2d 732 (1948), in which this court said in dictum that Under 
the now defunct Oregon Workmen's Compensation Act "the 
loss of capacity to earn is the basis upon which compensation 
should be based." 183 Or at 250. The dissent urges us to bow to 
the doctrine of stare decisis and to decide the present case 
under the rationale of Lindeman. Neither the doctrine of stare 
decisis nor the application of sound legal reasoning supports 
t he dissent's view. 

The "loss of earning capacity" referred to in Lin
deman is only a factor used to measure the extent of disability 
in the determination of benefits for temporary partial dis
ability, ORS 656.212, and permanent partial disability, ORS 
656.214. ORS 656.212 provides: 

"When the disability is or becomes partial only and is 
temporary in character, the worker shall receive for a period 
not exceeding two years that proportion of the payments 

Cite as 299 Or 290 (1985) 301 

provided for temporary total disability which his loss of 
earning power at any kind of work bears to his earning power 
existing at the time of the occurrence of the injury." 

ORS 656.214(5) provides: 
"In all cases of injury resulting in permanent partial 

disability, * * * the criteria for rating of disability shall be the 
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permanent loss of earning capacity due to the compensable 
injury. Earning capacity is the ability to obtain and hold 
gainful employment in the broad field of general occupations, 
taking into consideration such facts as age, education, train
ing, skills and work experience. * * *" (Emphasis added.) 

This definiton does not help the claimants. Earning capacity 
only goes to the extent of disability. Loss of earning capacity 
can only be determined in the context of the claimant's ability 
to work; it is not, by itself, an independent kind of injury for 
which compensation is provided. 

"Ipse dixit" is defined in Black's as "a bare assertion 
resting upon the authority of an individual." Black's Law 
Dictionary 743 (5th ed 1979). Our decision of the present case 
relies not upon an assertion of any individual, but upon an 
examination of the legislative statements made in the Work
ers' Compensation Law as it applies to the instant cases. We 
decline the opportunity to rely upon prior language of this 
court laid out in dictum in a case construing a statute which no 
longer exists. Our present holding that T T D benefits are wage 
replacement for those persons working or seeking work is 
based upon our analysis of the pronouncements of the legisla
ture, not upon an engrafting of an earlier questionable pro
nouncement of this court. 

The legislature adopted the present workers' com
pensation scheme after extensive hearings and testimony by 
representatives of employes, employers and insurance car
riers. This resulted in a "statement * * * by the legislature 
after an opportunity of the people of this state to present their 
divers views to the legislature" as is urged by the dissent. 
Contrary to the view expressed in the dissent, this process has 
already occurred and the legislation as passed does not provide 
the relief sought by the present claimants. Comments regard
ing the wisdom or propriety of that choice, absent any con
stitutional infirmity, should be addressed to the legislature, 
not this court. As we have shown, the pronouncements of the 
302 Cutright v. Weyerhaeuser Co. 

legislature found in the present Workers' Compensation Law 
applicable to the present case, are more compelling to our 
resolution of this case than is dictum from a 37-year-old case 
decided under a now defunct statute. 

A claim for temporary total disability benefits in the 
absence of wage loss seeks a remedy where there is no damage. 
Non-workers can sustain medical expenses. They cannot lose 
earnings. 

Temporary disability benefits are maintenance bene
fits intended to provide support and help replace lost income 
during the healing or recovery process. 

Under the circumstances of these consolidated cases, 
the claimants are not entitled to temporary total disability 
benefits. The Court of Appeals is affirmed. 

L E N T , J . , dissenting. 

I agree with the majority that "total disability" as 
used in ORS 656.210(1) means 

"the loss, including preexisting disability, of use or function of 
any scheduled or unscheduled portion of the body which 
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incapacitates the worker from regularly performing work at a 
gainful and suitable occupation." 

I further agree that when the loss is permanent the worker is 
permanently totally disabled and that when the loss is only 
temporary the worker is temporarily totally disabled. I further 
agree that our decision in Bono v. SAIF, 298 Or 405, 692 P2d 
606 (1984), does not govern the case at bar. 11 also agree that if 
the total disability is permanent, payment is made according 
to ORS 656.206 and that if the total disability is temporary, 
payment is made according to ORS 656.210.1 have now listed 
all that is in the majority opinion with which I can agree. 

First, I wish to draw attention to the main theme 
underlying the majority opinion. The rest of the opinion is 
nothing but an attempt to find an underpinning for the result 
Cite as 299 Or 290 (1985) 303 

already expressed. The majority states that the "purpose" of 
temporary total disability compensation is to replace wages 
lost by a worker who is still in the labor market. One would 
expect to find some decision of this court, some words of the 
statute or some legislative history for that statement. One 
searches the majority opinion in vain for that support. The 
statement is pure ipse dixit. If that is legislative policy, the 
statement should be made by the legislature after an oppor
tunity of the people of this state to present their divers views 
to the legislature. It surely cannot be a statement by this court, 
in its infinite wisdom, on the basis of briefs by none but the 
parties (and their supporters, linked in interest). 

The majority questions the teaching of this court's 
pronouncement 35 years ago in Lindeman v. State Indus. Acc. 
Comm., 183 Or 245, 192 P2d 732 (1948), where this court 
stated: 

"The Oregon Workmen's Compensation Act provides pri
marily for three types of compensation to be paid to employ
ees covered by the act (or to their beneficiaries or dependents 
in case of death) for injuries arising out of and in the course of 
their employment. They are: 

"(1) Compensation for disability, dependent as to 
amount upon whether the injury produces a permanent 
total, a temporary total, or a temporary partial disability. 
§§ 102-1756, 102-1758, and 102-1759, O.C.L.A. 

"(2) Compensation in stipulated amounts for loss of 
some part of the body, such as an arm, a leg, or an eye, and 
'other cases of injury resulting in permanent partial dis
ability'. § 102-1760, O.C.L.A. 

"(3) Compensation for death. §§ 102-1755, 102-1757, 
and 102-1761, O.C.L.A. 
"The statute provides no compensation for physical pain 

or discomfort. It is limited to the loss of earning ability. The 
loss of capacity to earn is the basis upon which compensation 
should be based. Weber v. American Silk Spinning Co., 38 
R.I. 309, 95 A. 603, Ann. Cas. 1917E 153; Gillen u. Ocean 
Accident & Guarantee Corp., 215 Mass. 96, 102 N.E. 346, 
L.R.A. 1916A 371." (Emphasis added.) 

'The majority's quoted material at slip op 5 from Bono v. SAIF, 298 Or 405, 410, 
692 P2d 606 (1984), stops just short of an intendedly significant statement in Bono. 
Immediately following the majority's quotation is the following sentence: 

"Claimant did not establish that he had been absent from work nor that his 
earning power was diminished." (Emphasis added.) 
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183 Or at 249-250. Even if it be argued that the quoted 
material was dictum or the same kind of statement of policy 
made by the majority in this case, it was a statement that 
governed the trials of some 17 years of workers' compensation 
304 Outright v. Weyerhaeuser Co. 

cases. It was a statement embodied in the charges to juries. It 
was a statement that purported to interpret the statute. It was 
a statement accepted as a premise both by those in favor of, 
and those opposed to, the 1965 revision of the law. Regard for 
the doctrine of stare decisis should persuade the majority to 
abandon its holding. 

In Lindeman this court noted that under § 102-1752, 
O C L A , a worker injured on the job was to be compensated for 
his disability. That section provided: 

"Every workman subject to this act while employed by an 
employer subject to this act who, while so employed, sustains 
personal injury by accident arising out of and in the course of 
his employment and resulting in his disability * * * shall be 
entitled to receive from the industrial accident fund * * * the 
sum or sums hereinafter specified * * *." (Emphasis added.) 

A related section, § 102-1754, provided: 
"If any workman while he is subject to this act and in the 

service of an employer * * * shall sustain a personal injury by 
accident arising out of and in the course of his employment 
caused by violent or external means, he * * * shall receive 
compensation as hereinafter provided." 

Then followed the sections providing, in order for the calcula
tion of benefits to be paid for death, permanent total dis
ability, death during permanent total disability, temporary 
total disability, temporary partial disability and permanent 
partial disability. 

The majority states that the "loss of earning capac
ity," to which Lindeman refers, is only a factor with respect to 
temporary partial disability and permanent partial disability. I 
respectfully draw the attention of the majority to the language 
above quoted from Lindeman. The language is not limited to 
partial disability. 

The majority states that the statute to which Lin
deman spoke "no longer exists" and is "now defunct." I invite 
the majority to compare ORS 656.202 to 656.214 with the 
sections of Oregon Compiled Laws Annotated to which Lin
deman and I have referred, supra. ORS 656.202 provides that a 
subject worker who sustains a "compensable injury"2 shall 
Cite as 299 Or 290 (1985) 305 

receive compensation as provided in ORS 656.001 to ORS 
656.794. Then follows, in order, just as in Oregon Compiled 
Laws Annotated, the method of calculating benefits to be paid 
for death, permanent total disability, death during permanent 
total disability, temporary total disability, temporary partial 
disability and permanent partial disability. 

The majority is considerably taken with the fact that 
ORS 656.210 bases compensation for temporary total dis
ability on a percentage of wages. Lo and behold! So did that 
"defunct" statute, § 102-1758, O C L A . 
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The statutes to which Lindeman spoke seem to be 
alive and well. The present codification is consonant. A 
worker is compensated for partial or total disability, tempo
rary or permanent. ORS 656.210 provides explicitly that if the 
worker's total disability is only temporary, the worker is to 
receive a certain percentage of weekly wage "the worker was 
receiving at the time of his injury." The majority simply fails 
to address the fact that both of the workers with whom we are 
here concerned were actually working at the time of injury and 
that ORS 656.210 does no more and no less than to say that a 
worker who is temporarily totally disabled "shall receive" a 
percentage of the wage being earned at the time of the injury. 
No statute concerning temporary total disability states that 
the worker must "still be in the labor market" to receive 
compensation for that condition of unemployability resulting 
from industrial injury defined by both the majority and this 
opinion. 

The majority justifies its usurpation of legislative 
function by resort to ORS 656.206(3), which requires a worker 
to prove "that the worker is willing to seek regular gainful 
employment and that the worker has made reasonable efforts 
to obtain such employment" in order to prove "permanent 
total disability status." The majority says that O R S 
656.206(3) is an "explanation" of permanent total disability. 
ORS 656.206(3) is nothing more than a statement by the 
legislature that a worker must satisfy a certain condition 
306 Outright v. Weyerhaeuser Co. 

precedent to achieve a "status" that will allow him to receive 
the compensation for permanent total disability to which he 
may be otherwise entitled. 

Before turning to the possibility that these workers in 
the case at bar must satisfy the requirements of O R S 
656.206(3), I desire to point out the total want of legislative 
indication that the subsection is to be considered in connec
tion with compensation for temporary total disability. 

The legislature has given some attention to offsetting 
certain social security benefits against the amount of compen
sation for permanent total disability to which a worker might 
be entitled. In ORS 656.209 the legislature has addressed the 
case of the worker who is receiving "disability" benefits from 
federal social security. Surely when that legislation was con
sidered in 1977 and 1979, it could not have escaped legislative 
attention that there should be a similar offset for receipt of old 
age social security benefits by a worker who was permanently 
totally disabled, but the legislature did not provide for one to 
lose all or any part of compensation for permanent total 
disability because one was receiving old age social security 
benefits and, therefore, not "still in the labor market." 

If the legislature did not see fit to eliminate compen
sation for permanent total disability for old age "retirement" 

- O R S 656.005(8) defines "compensable injury." 

"(a) A 'compensable injury' is an accidental injury * * * arising out of and in 
the course of employment requiring medical services or resulting in disability or 
death;'**. 

"(b) A 'disabling compensable injury' is an injury which entitles the worker 
to compensation for disability or death." 
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benefits, what suggests that the legislature intended to do so 
lor those entitled to temporary total disability compensation 
by reason of being incapacitated to the extent mentioned at 
t he outset of this opinion? 

Because the majority desires to make ORS 656.206(3) 
a touchstone for entitlement to compensation for temporary 
total disability, I believe that the majority must have a longer, 
harder look at that subsection in order to reach the result that 
it does here. 

That text requires that a worker must show his 
willingness and his efforts to find employment to gain the 
"status" of permanent total disability as defined in O R S 
656.206(1). When must he show that? He must do so at the 
time he is seeking adjudgment that he is permanently totally 
disabled. This court has not addressed this condition prece
dent. The Court of Appeals has. That court has logically 
Cite as 299 Or 290 (1985) 307 

reasoned that a worker who is so incapacitated that moti
vation and seeking work would be "futile" need not undertake 
the fruitless task. See, for example, Brech v. SAIF, 72 Or App 
388, 695 P2d 964 (1985), where the court held: 

"The second basis for the referee's denying permanent 
total disability is claimant's alleged failure to comply with the 
requirement of ORS 656.206(3) that a claimant prove 'that 
the worker is willing to seek regular gainful employment and 
that the worker has made reasonable efforts to obtain such 
employment.' Claimant's failure to seek employment is not 
unreasonable when, in view of his disabilities, such efforts 
would be futile. Hanna v. SAIF, 65 Or App 649, 654, 672 P2d 
67 (1983); hooper v. SAIF, 56 Or App 437, 441, 642 P2d 325 
(1982). The evidence establishes that claimant cannot per
form regular gainful employment; because he is permanently 
totally disabled from a physical standpoint, it is unnecessary 
for him to undertake the futile effort of seeking employment." 

72 Or App at 391.1 find it difficult to believe that the majority 
would quarrel with the line of decisions that the Court of 
Appeals has developed in this respect. 

The majority would apply ORS 656.206(3) to entitle
ment to compensation for temporary total disability. 
Although I do not believe that is the proper course, I invite the 
majority to carry its desire to the logical result forecast by the 
Court of Appeals decisions with respect to entitlement to 
compensation for permanent total disability. 

The plain fact of the matter is that both of the 
claimants at bar will not be able to work at least during the 
time of surgery. It is during that time that these claimants ask 
for the compensation for their unemployability. It would be 
futile indeed for them to seek employment from the hospital 
bed. That is the time period with which these cases are 
concerned, not some time either before or after that period in 
which it is conceded and agreed that they will not be able to 
work because of worsening of their conditions resulting from 
their original injuries. 

The majority has taken the policy statement con
tained in ORS 656.012(2), the definition of "worker" in ORS 
656.005(28), O R S 656.287(1), an evidentiary section, and a 
section, ORS 656.340, mandating the employer to do certain 
things, and from that holds that these claimants are not 
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entitled to compensation for a period of time during which 
their worsened conditions will make them totally disabled, as 
defined, at least temporarily. 

As to ORS 656.012(2), I can only again express the 
idea that a preamble in general terms should not control over 
explicit textual language found elsewhere in the Workers' 
Compensation Law. 

As to definition of "worker," the definition contained 
in ORS 656.005(28) is obviously for the purpose of triggering 
coverage under the law. ORS 656.003 explains that the defini
tions apply except where the context otherwise requires. The 
word "worker" is used throughout ORS 656.001 to 656.794 in 
senses that make it perfectly obvious that it is not used to 
mean one who is working. I am not going to list them all. Some 
of the sections with which we are here most closely concerned 
demonstrate the fact. ORS 656.206(2) to (5) speak to a 
"worker" who is permanently totally disabled. ORS 656.208 
concerns the "worker" who dies during the period of perma
nent total disability. Even ORS 656.210 provides for a 
"worker" to receive compensation for temporary total dis
ability. One who is totally disabled, permanently or totally, 
cannot meet the definition given in ORS 656.005(28). 

ORS 656.287(1) does no more than to make admissi
ble certain evidence where there is an issue regarding "loss of 
earning capacity," something the majority contends is not 
involved in this case. 

ORS 656.340 imposes a variety of duties on an 
employer or its insurer to assist a "worker," who, incidentally, 
is obviously not working and, therefore, cannot meet the 
definition of "worker" in ORS 656.005(28). 

The majority finds that "of greatest significance" is 
ORS 656.325(5), a subsection that entitles an employer to 
cease paying compensation for temporary total disability and 
commence paying compensation for temporary partial dis
ability "when an injured worker refuses wage earning employ
ment prior to claim determination" if the worker is capable of 
performing the employment offered. 

This subsection is not applicable at all. Claim deter
mination for these claimants occurred long ago. There is not 
one bit of evidence in the record that either of these claimants 
Cite as 299 Or 290 (1985) 309 

has been offered, and has refused, wage earning employment. I 
daresay that no employer of sound mind would offer wage 
earning employment to one confined to the hospital bed or its 
equivalent while undergoing or recovering from surgery. 

Under statutory text these workers are entitled to the 
compensation they here seek. It is a mistake to inject into the 
statutory scheme the views of the majority of this court as to 
what the law ought to be, but is not. 

Campbell, J . , joins in this dissenting opinion. 
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CAMPBELL, J . 
The issue in this case is whether the Court of Appeals 

lacks jurisdiction to hear a workers' compensation appeal if 
the petitioner fails to give notice to all parties who appeared in 
the proceedings below. The Court of Appeals dismissed claim
ant's Petition for Judicial Review (notice of appeal) for lack of 
jurisdiction after claimant did not serve a copy on a party to 
the proceeding before the Workers' Compensation Board. We 
affirm. 

Claimant suffered a compensable back injury in 1980. 
In 1982 his back condition worsened. When filing for compen
sation he asserted that either he had sustained a new injury or, 
in the alternative, that the former injury was aggravated. 
Diversified Risk Management, the authorized insurance car
rier in 1980, denied the claim of aggravation. Zurich American 
Insurance Company, the carrier in 1982, denied that the 
injury was new. Claimant requested a hearing on each denial 
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and requested that the claims be consolidated for hearing. The 
referee held that there was no new injury and allowed the 
aggravation claim, making Diversified responsible for pay
ment of benefits. The referee also awarded permanent partial 
disability of 15 percent. Claimant appealed to the Workers' 
Compensation Board claiming that he was entitled to a 
greater disability award. Diversified cross-appealed. The 
Board affirmed the referee's award of permanent partial 
disability but reversed the referee's decision, holding that 
there was a new injury rather than an aggravation and that 
Zurich had the responsibility to pay claimant. Claimant 
appealed to the Court of Appeals on the issue of the adequacy 
of the disability. When filing his notice of appeal, he did not 
serve a copy on Diversified. Zurich moved to dismiss for 
failure to serve Diversified. Zurich cross-appealed the Board's 
order holding Zurich as the responsible carrier. The Court of 
Appeals allowed the motion to dismiss claimant's notice of 
appeal to that court. Claimant petitioned this court for review 
challenging the Court of Appeals' dismissal on three grounds: 
(1) That Diversified is not a party to the appeal; (2) that the 
statutory requirement of notice to parties, ORS 656.298(3), is 
not jurisdictional; and (3) that Diversified had actual notice of 
the appeal. Claimant's first assertion is that notice was sent to 
all parties whose interest possibly could have been affected. 
ORS 656.005(19) defines the term "party" as follows: 
50 Zurich Ins. Co. v. Diversified Risk Management 

" 'Party' means a claimant for compensation, the 
employer of the injured worker at the time of injury and the 
insurer, if any, of such employer." 

Claimant contends that because Diversified was 
absolved of responsibility for claimant's injury and only 
Zurich and the employer were responsible, all the interested 
parties were served. That reasoning is not sound. O R S 
656.298(6) provides: 

"The review by the Court of Appeals shall be on the entire 
record forwarded by the board. The court may remand the 
case to the referee for further evidence taking, correction or 
other necessary action. However, the court may hear addi
tional evidence concerning disability that was not obtainable 
at the time of the hearing. The court may affirm, reverse, 
modify or supplement the order appealed from, and make such 
disposition of the case as the court determines to be appropri
ate." 

This statute, which gives the Court of Appeals de 
novo review of workers' compensation cases, suggests that the 
Court of Appeals has the authority to explore, on its own 
motion, all matters arising from the record in order to arrive at 
the "appropriate" disposition. That is, the Court of Appeals 
could reverse the Workers' Compensation Board finding that 
the injury was a new injury and not an aggravation, thus 
placing Diversified back on the hook for benefit payments.1 

It is also clear that claimant considered Diversified a 
"party" in all the proceedings before the Workers' Compensa
tion referee and the Board. The statute is clear that both 
Zurich and Diversified are "parties" because they were insur
ers of the employe and named as parties by claimant. 

1 The Court of Appeals did not dismiss Zurich's cross-appeal with respect to the 
Board's finding that it was the responsible carrier. 
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Claimant's next reason for review is that O R S 
656.298(3) is not jurisdictional. O R S 656.298(3) provides: 

"The judicial review shall be commenced by serving, by 
registered or certified mail, a copy of a notice of appeal on the 
board and on the parties who appeared in the review proceed
ings, and by filing with the clerk of the Court of Appeals the 
original notice of appeal with proof of service indorsed 
thereon. * * *" (Emphasis added.) 

Cite as 300 Or 47 (1985) 51 

In Southwest Forest Industries v. Anders, 299 Or 205, 
219, 701 P2d 432 (1985), we addressed whether the require
ment of service on the Board was jurisdictional, stating: 

"The Court of Appeals, sua sponte, dismissed this appeal 
for failure to serve the Board as required by ORS 656.298(3). 
The same reasoning employed by this court from the time of 
Demitro v. State Industrial Acc. Com., [110 Or 110,223 P 238 
(1924)], forward, that jurisdiction in the court springs from 
the statute and that strict compliance with the statute is 
necessary to the court's jurisdiction, will lead to the affir
mance of the Court of Appeals'action on the ground it chose." 

The reasoning as to service on the Board applies 
equally to service "on the parties who appeared in the review 
proceedings." Without service on the "parties," the Court of 
Appeals lacks jurisdiction. 

Claimant's third assertion is that Diversified had 
actual notice of the appeal because Zurich's cross-appeal was 
served on Diversified. In Stroh v. SAIF, 261 Or 117, 492 P2d 
472 (1972), we held that a copy of a notice of appeal by 
ordinary mail rather than by registered or certified mail as 
required by statute still satisfies the notice requirement where 
notice is actually received within the 30-day time limit of ORS 
656.295(8).2 However, in this case, the Board order was mailed 
on September 24, claimant's notice of appeal was filed in the 
Court of Appeals on October 19, and Zurich's cross-appeal was 
mailed October 24, and received by the Court of Appeals 
October 25. There is no evidence establishing that Diversified 
received actual notice of claimant's notice of appeal before 
October 25 at the earliest. Thus, Diversified did not have 
actual notice within the 30-day requirement of O R S 
656.295(8). 

In summary, Diversified was a party as defined by 
O R S 656.005(19). The requirements of ORS 656.298(3) are 
jurisdictional and Diversified did not get actual notice or 
notice by registered or certified mail within 30 days of the 
mailing of the decision of the Board. 

The Court of Appeals is affirmed. 

2 ORS 656.295(8) reads as follows: 

"An order of the board is final unless within 30 days after the date of mailing 
of copies of such order to the parties, one of the parties appeals to the Court of 
Appeals for judicial review pursuant to ORS 656.298. * * *" 
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frw Judge for the Central District of California, 
sitting by designation. 

KENNEDY, Circuit Judge: 
Plaintiffs, licensed chiropractors in the 

State of Oregon, brought this action for 
damages and injunctive relief based on al
leged antitrust, equal protection, and due 
process violations in the setting of fee 
guidelines and maximum fee schedules for 
chiropractic services under the Oregon 
Workers' Compensation Act (the Act), Or. 
Rev.Stat. §§ 656.001-656.794 (1983). The 
principal issue in the case concerns the 
immunity of the defendants for implement
ing policies of the state, and, consequently, 
their identities and governmental capacities 
are significant. The individual defendants 
are Dr. Roy L. Green and Dr. Morris K. 

Crothers, respectively the Director and the 
Medical Director of the Oregon Workers' 
Compensation Department (OWCD). The 
corporate defendant, the State Accident In
surance Fund Corporation (SAIF), is a pub
lic corporation created by the Oregon legis
lature to insure employers' liabilities under 
the Act. 

The district court granted defendants' 
motions to dismiss the due process claim 
and their motions for summary judgment. 
With regard to the antitrust claims, the 
court found immunity for all defendants 
under the doctrine of Parker v. Brown, 317 
U.S. 341, 63 S.Ct. 307, 87 L.Ed. 315 (1943). 
The court also rejected plaintiffs' equal 
protection challenge, finding a rational ba
sis for the distinctions drawn between chi
ropractors and other health care providers. 
The district court entered final judgment in 
favor of defendants. We aff i rm. 

Oregon law requires almost all employ
ers to provide medical and income protec
tion for job-related accidents. Or.Rev.Stat. 
§ 656.023 (1983); see also Or.Rev.Stat. 
§ 656.027 (1983). The obligation may be 
satisfied through private insurance, state 
insurance, or self-insurance. State cover
age is provided through SAIF. SAIF's 
board of directors is appointed by the gov
ernor and confirmed by the state senate. 
Or.Rev.Stat. § 656.751(1) (1983). SAIF is
sues guarantee contracts to insure employ
ers for their liability under the Act, Or.Rev. 
Stat. § 656.419(1) (1983), administers 
claims, and pays benefits to injured work
ers employed by covered employers. Or. 
Rev.Stat. §§ 656.245, 656.262(1), 656.-
752(2)(b) (1983). I t also enforces employ
ers' obligations to insure against their com
pensation liabilities. Or.Rev.Stat. § 656.-
504, 656.566, 656.752(2)(a) (1983). 

The administrative and judicial aspects of 
the workers' compensation program are en
trusted to the OWCD, which consists of the 
board, the Director, and their various as
sistants and employees. Or.Rev.Stat. 
§ 656.708(1) (1983). The Director, Roy 
Green, as the administrative head of the 
OWCD, possesses comprehensive authority 
to "[m]ake and declare all rules and regula
tions which are reasonably required in the 
performance of the director's duties." Or. 
Rev.Stat. § 656.726(3)(a) (1983). In exercis
ing these duties, the Director is assisted by 
the Medical Director, Dr. Morris Crothers, 
who advises the Director on medical mat
ters and prepares medical rules. 

The Act specifically authorizes the Di
rector to promulgate reasonable rates to be 
paid for medical services provided pursuant 
to the Act. Or.Rev.Stat. § 656.248(1) 
(1983). I t further empowers the Director 
to adopt formal "medical practice rules" on 
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the recommendation of the Advisory Com
mittee on Medical Care and in accordance 
with the Oregon Administrative Procedure 
Act, Or.Rev.Stat. §§ 183.310-183.560 
(1983). Or.Rev.Stat § 656.794(2)(b) (1983). 

Appellants base their Sherman Act 
claims on three different actions taken by 
the defendants: (1) the implementation of a 
de facto fee schedule in 1979; (2) the adop
tion of a "90th percentile" fee limitation in 
1980; and (3) the adoption of a treatm-M 
schedule limitation in 1980. We dew-rik! 
each of these matters and oceurr!»!z!! 
briefly. ^ 

In 1979 Crothers used empirical data trv 
determine the normal, average f,^., 
charged for various services by health car* 
providers. He obtained from S A I F a sam. 
pling of bills from health care provider*, 
computed figures constituting the 90th | M T 
centile, and used the results to adjust m<li 
vidual bills pursuant to section 656.21H(2). 
The parties refer to these actions as the do 
facto rate adoption. In 1981 an OWCD 
Hearings Referee found the adoption ( , f 
the de facto rate schedule to be improper 
because it bypassed the required rulemak
ing procedures of the Oregon Administra
tive Procedure Act. The Referee held that 
Crothers had not exceeded his authority, 
but rather that he had exercised it in an 
arbitrary and capricious manner. 

In 1980, noting that bills to carriers for 
medical and chiropractic office visits were 
excessive, Dr. Crothers prepared fee guide
lines for medical doctors and for chiroprac
tors. He computed a level of charges, 
equal to the fees charged by the lowest 90 
percent of billing offices, which he deter
mined was the reasonable fee for the ser
vices provided. The guidelines were updat
ed annually for chiropractors. 

In 1980, after public hearings, the 
OWCD adopted an administrative rule 
which limited both the number and the 
frequency of treatments available to in
jured workers. Or.Admin.R. § 436-69-
320(2) (1980) (current version at Or.Ad
min.R. § 436-69-201(2Xa) (1983)). The 
rule applies to medical doctors as well as 
chiropractors; however, it has a more se
vere impact on the latter group because of 
the nature of their practice. 

Reciting the above actions and events, 
plaintiffs allege Crothers and the codefend-
ante conspired with each other and acted in 
bad faith to injure the chiropractors. In 
Count One, plaintiffs contend the conduct 
violated sections 1 and 2 of the Sherman 
Act, 15 U.S.C. §§ 1, 2 (1982). In Count 
Two, plaintiffs maintain the same conduct 
constituted a denial of due process and 
equal protection. -1358-

As to the individual defendants, we agree 
with the district court that their actions are 
immune from Sherman Act liability under 
the principle of Parker v. Brown, 317 U.S. 
341, 352, 63 S.Ct. 307, 314, 87 L.Ed. 315 
(1943), as actions of the State of Oregon in 
its sovereign capacity. See Hoover v. Ron-
win, — U.S. , 104 S.Ct. 1989, 1998, 80 
L.Ed.2d 590 (1984); Bates v. State Bar of 
Arizona, 433 U.S. 350, 360, 97 S.Ct. 2691, 
2697, 53 L.Ed.2d 810 (1977); Goldfarb v. 
Virginia State Bar, 421 U.S. 773, 790, 95 
S.Ct. 2004, 2014, 44 L.Ed.2d 572 (1975). 
The acts challenged, though taken by the 
individual defendants in their administra
tive capacity, were direct implementations 
of a precise statutory policy, so the case 
before us does not present the question 
whether the executive branch of a state 
government may formulate and pursue a 
policy that is within the Parker exemption.-
The Supreme Court has yet to consider this 
precise issue. See Ronwin, 104 S.Ct. at 
1995 n. 17. Our court, however, addressed 
that question in Deak-Perera Hawaii, Inc. 
L\ Department of Transportation, 745 
F.2d 1281 (9th Cir.1984), cert, denied, — 

U.S. , 105 S.Ct. 1756, 84 L.Ed.2d 820 
(lf85), and concluded that Parker immuni
ty was applicable; but we need not rely on 
Deak-Perera. The actions by the individu
al defendants here were done as a routine 
implementation of a legislative policy, in
cluding rulemaking and the exercise of oth
er delegated authority. 

[1,2] With respect to implementation of 
the de facto fee schedule in 1979, section 
656.248 of the Oregon Revised Statutes 
supports the defendants' actions. The law 
authorizes the directors to set rates and to 
adjust individual bills, and as such states 

affirmative and express policy to subor
dinate free competition among health care 
Providers to the need of the state to reduce 
**ts in the area of worker's compensation 
"a'th care. The fee limitation rule was 
•dopted pursuant to the statute and was 
^ e l y supervised by the OWCD. Ag-
" l e v e d parties could obtain further review 

pursuant to the provisions of the Oregon 
Administrative Procedure Act. Where the 
restraint in question is, first, clearly articu
lated and affirmatively expressed as a mat
ter of state policy, and, second, subject to 
the active supervision of the state itself, 
the Parker defense is applicable. Califor
nia Retail Liquor Dealers Association v. 
Mid-Cal Aluminum, Inc., 445 U.S. 97, 105, 
100 S.Ct. 937, 943, 63 L.Ed.2d 233 (1980) 
(citing City of Layfayette v. Louisiana 
Power & Light Co., 435 U.S. 389, 410, 98 
S.Ct. 1123, 1135, 55 L.Ed.2d 364 (1978)). 
The requisites are met here, and the adop
tion of the fee limitation is immune from 
the antitrust laws under Parker. 



[3] The individual defendants are also 
immune for use of the treatment frequency 
schedule, despite its lack of specific statu
tory authorization. The Director is empow
ered to make all rules which are reasonably 
required in the performance of his duties. 
Or.Rev.Stat. § 656.726(3)(a). The Act also 
creates an Advisory Committee on Medical 
Care which is obligated to prepare and 
submit to the Director appropriate rules 
governing the furnishing of medical care. 
Or.Rev.Stat. § 656.794. The Oregon Court 
of Appeals has validated the frequency 
limitation schedule as currently enacted. 
Kemp v. Workers' Compensation Depart
ment, 65 Or.App. 659, 672 P.2d 1343, 1345-
46 (1983), modified, 67 Or.App. 270, 677 
P.2d 725 (1984). The state court concluded 
that the regulation was designed to ensure 
that treatments received are both reason
able and necessary and held the regulation 
was within the scope of section 656.245 of 
the Oregon Revised Statutes. The regula
tion additionally furthers the state's inter
est in minimizing health care costs. Under 
Parker, immunity is fully applicable. 

The adoption of the de facto fee schedule 
presents some different questions, namely 
whether action within the intendment of 
section 656.248 and entitled to Parker im
munity loses such immunity because taken 
in a procedurally improper manner. We 
hold that such action may retain its im
mune character, and that it does so in this 
case. 

[4] At the outset, we should note that 
even the constitutional invalidity of the at
tempted state regulation is not an appropri
ate basis for disregarding the immunity 
conferred by Parker. Preferred Commu
nications, Inc. v. City of Los Angeles, 754 
F.2d 1396, 1414 (9th Cir.1985). Accord, 
Bates v. State Bar of Arizona, 433 U.S. 
350, 97 S.Ct. 2691, 53 L.Ed.2d 810 (1977). 
From this, i t should follow that a procedur
al irregularity in the adoption of the chal
lenged state regulation does not render 
Parker inapplicable. 

Further, the theoretical underpinning for 
the Parker doctrine is the Supreme Court's 
pronouncement that the Sherman Act was 
not intended to reach the activities of state 
governments. A state's antitrust immuni
ty springs from an essential principle of 
federalism, the necessity to respect a sover
eign capacity in the several states. Ron-
vnn, 104 S.Ct. at 1995-96. Given this pur
pose, it follows that actions otherwise im
mune should not forfeit that protection 
merely because the state's attempted exer
cise of its power is imperfect in execution 
under its own law. 

State laws intended to displace the anti
trust laws may delegate to public agen
cies or officials the power to act, decide, -1359 
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or regulate in order to achieve anticom
petitive results. Of course, state law 
"authorizes" only agency decisions that 
are substantively and procedurally cor
rect. Errors of fact, law or judgment by 
the agency are not "authorized," and 
state tribunals will normally reverse er
roneous acts or decisions. I f the anti
trust court demands unqualified "author
ity" in this sense, it will inevitably be
come the standard reviewer of govern
mental agencies whenever it is alleged 
that the agency, though possessing the 
power to engage in the challenged con
duct, has exercised its power erroneous-
iy. 

Areeda, Antitrust Immunity for "State 
Action" After Lafayette, 95 Harv.L.Rev. 
435, 449-50 (1981). " 'Ordinary' errors or 
abuses in the administration of powers con
ferred by the state should be left for state 
tribunals to control." Id. at 453. A con
trary rule would tempt aggrieved parties to 
forego available state corrective processes 
in hopes of obtaining the treble damages 
remedy conferred by the Sherman Act 
Here state corrective processes were avail
able, and the aggrieved parties could resort 
to them. 

[5] The availability of such processes in 
this case is evidenced by the invalidation of 
the fee schedule by the OWCD Hearings 
Referee. The adoption of the de facto fee 
schedule is immune from the antitrust laws 
under the principles we have stated, even 
though accomplished in violation of applica
ble rulemaking procedures. 

[6] Appellants contend, notwithstand
ing the foregoing analysis, that Parker 
immunity should be unavailable because of 
the alleged bad faith motivation of Croth-
ers. The district court found, "[t]here is 
evidence that neither Crothers [nor] SAIF 
. . . liked chiropractors as a group and that 
they may have actively sought ways to 'get 
the chiropractors.'" Llewellyn v. Croth
ers, No. 81-6462-FR, slip op. at 22 (D.Or. 
Apr. 20, 1983). The availability of Parker 
immunity, however, does not depend on the 
subjective motivations of the individual ac
tors, but rather on the satisfaction of the 
objective standards set forth in Parker and 
authorities which interpret it. This must 
be so if the state action exemption is to 
remain faithful to its foundations in feder
alism and state sovereignty. A contrary 
conclusion would compel the federal courts 
to intrude upon internal state affairs when
ever a plaintiff could present colorable alle
gations of bad faith on the part of defend
ants. 

[7] In this case, despite the possibility 
of improper motivation on the part of 
Crothers, no evidence indicates that his ac-



tions exceeded the scope of his authority. 
His actions were taken pursuant to an ex
press state policy and were of a kind con
templated by the statutory scheme. The 
actions were not overruled through the 
state supervisory process, and we must 
conclude that Crothere' conduct served the 
state's best interests. In the context of 
deterrnining antitrust immunity, further in
quiry into the subjective motivations of the 
Oregon officials is unwarranted. 

[8, 9] "We turn next to the question 
whether the defendant SAIF is subject to 
antitrust challenge for its actions. The 
district court treated SAIF as a private, 
nonstate agency party despite its statutory 
origin and its clear interrelation with the 
state government. Although that proposi
tion seems dubious to us, for the purposes 
of this appeal, we may assume its correct
ness without so holding. Even if regarded 
as a private party, SAIF has immunity 
under Parker v. Brown for its conduct 
taken pursuant to the rules and regulations 
of the OWCD. Those actions were mandat
ed by the statutes, rules, and regulations 
of Oregon governmental entities. A re
straint need not be compelled by the state 
for immunity to attach; it is sufficient so 
long as state policy permits the anticompet
itive conduct, if other tests for immunity 
are met. Southern Motor Carriers Rate 
Conference, Inc. v. United States, — U.S. 

, 105 S.Ct. 1721,1728-29, 85 L.Ed.2d 36 
(1985). Here the actions in question were 
mandated by Oregon law and regulations, 
and antitrust immunity is applicable. See 
Mid-Cal Aluminum, 445 U.S. at 105, 100 
S.Ct. at 943; Knudsen Corp v. Nevada 
Stale Dairy Commission, 676 F.2d 374, 

(9th Cir.1982); Turf Paradise, Inc. v. 
Arizona Downs, 670 F.2d 813, 822 (9th 
fir.), cert, denied, 456 U.S. 1011, 102 S.Ct. 

73 L.Ed.2d 1308 (1982). The assumed 
private party did no more than comply with 

requirements of a state scheme that 
't-sclf was exempt from antitrust attack. 

110.11] Appellants allege that SAIF vi
olated antitrust laws in lobbying the 
0W(.'.D to take the governmental actions 
hi-re in question. SAIF and its actions in 
lh>s regard may have been outside the 
*«>I>e of Parker immunity, but this aspect 
"f the complaint fails nevertheless under 

*°err-Pennington doctrine. Under 
^ Sherman Act, it is not impermissible 

r two or more persons to associate to-
JHner in an attempt to persuade the legis-

u r f or the executive to take particular 
with respect to a law that would 

»r^ U £ e a r e s t r a i n t or a monopoly. East-
"ailroad Presidents Conference v. 

Noerr Motor Freight, Inc., 365 U.S. 127, 
136, 81 S.Ct. 523, 528, 5 L.Ed.2d 464 (1961); 
Omni Resource Development Corp. v. Co
noco, Inc., 739 F.2d 1412, 1413 (9th Cir. 

1984); Avdin Corp. v. Loral Corp., 718 
F.2d 897, 903 (9th Cir.1983); Clipper Exx-
press v. Rocky Mountain Motor Tariff 
Bureau, Inc., 690 F.2d 1240, 1251 (9th Cir. 
1982), cert, denied, 459 U.S. 1227, 103 S.Ct. 
1234, 75 L.Ed.2d 468 (1983). This is true 
even when the petitioners act with the in
tent to urge a restraint of trade, United 
Mine Workers v. Pennington, 381 U.S. 
657, 670, 85 S.Ct. 1585, 1593, 14 L.Ed.2d 
626 (1965), so long as they harbor a "legit
imate expectation that such efforts will in 
fact induce lawful government action." 
Omni Resource Development Corp., 739 
F.2d at 1413. Since SAIF's lobbying ef
forts resulted in lawful action by the 
OWCD, we are presented with a required 
application of the Noerr-Pennington doc
trine, and SAIF's conduct is immune from 
antitrust challenge. 

The appellants' allegations regarding 
conspiracy between the governmental and 
private defendants do not negate the anti
trust exemptions in this case. The conspir
acy allegations in the complaint are 
couched in the most vague and conclusory 
terms. 

Vague and unsupported conspiracy alle
gations deserve very little respect from 
the antitrust court, given (1) the tempta
tion for a party before a governmental 
body to claim an antitrust conspiracy 
whenever the decision is disappointing, 
(2) the modest likelihood that bad faith or 
corruption can be proved, and (3) the 
potential chilling effect antitrust proceed
ings might have on the operations of 
government. 

Areeda, supra, at 452. The conspiracy al
legations do not overcome the fundamental 
immunities we have here defined and dis
cussed. 

[12] The district court was also correct 
in granting summary judgment on appel
lants' equal protection claim. The state 
has broad authority and discretion in the 
regulation of economic affairs. See gener
ally, Williamson v. Lee Optical, Inc., 348 
U.S. 483, 75 S.Ct. 461, 99 L.Ed. 563 (1955). 
No suspect classification or other basis for 
applying heightened scrutiny has been es
tablished, and it has not been shown that 
the classification used here bears no ration
al relation to a legitimate governmental 
purpose. See San Antonio Independent 
School District v. Rodriguez, 411 U.S. 1, 
40, 93 S.Ct 1278, 1300, 36 L.Ed.2d 16 
(1973); Dandridge v. Williams, 397 U.S. 
471, 485, 90 S.Ct. 1153, 1161, 25 L.Ed.2d 
491 (1970); Parks v. Watson, 716 F.2d 646, 
654 (9th Cir.1983). 

[13] There is a rational basis to distin
guish between chiropractors and other 
health care providers in setting reasonable 
rates of reimbursement for their services. 
Each profession has its own distinctive 

qualifications and licensing requirements. 
The State of Oregon places special limita
tions on the licensing and practice of chiro
practors. Or.Rev.Stat. §§ 684.010-684.990 
(1983). In light of the differences between 
chiropractors and other health care provid
ers in training, licensing, practice, and 
treatment, the Director had a rational basis 
for the classifications used. See Aasum v. 
Good Samaritan Hospital, 542 F.2d 792, 
796 (9th Cir. 1976). No equal protection 
violation was established. 

The judgment of the district court is 
AFFIRMED. 

* * * * 
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SUBJECT INDEX 

AOE/COE (ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT) 
See a lso: EMPLOYMENT RELATIONSHIP; HEART CONDITIONS; 

MEDICAL CAUSATION; NON-SUBJECT WORKERS 
Coffee break of f premises, 1323 
Going & Coming Rule 

Employer control of area, 1205 
Personal mission, 189 

Ideopathic condition, 337 
Natural , d irect consequence of i n j u r y , 130 
On-call employee, 555 
Personal comfort doctrine, 555 
Recreational a c t i v i t y , 964 
Suic ide , 1241 

AFFIRM & ADOPT See MEMORANDUM OPINIONS (Page 1408) 

AGGRAVATION CLAIM 
F i l i n g vs . proving, 137,243,360,515,694,794 
Last arrangement of compensation, 1183 
Medical evidence, necessity of discussed, 8 
Non-disabling c la im, 575,756,1021,1051,1229 
Notice of , requirements, 181 
Overlap with Own Motion J u r i s d i c t i o n , 526 
Time for f i l i n g , 575,694 
Vs. medical services c laim, 526,694 
Welfare note as aggravation c la im, 243 

AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 
AGGRAVATION (ACCEPTED CLAIM) 

See also: CLAIMS, PROCESSSING; OWN MOTION RELIEF; 
AGGRAVATION (PRE-EXISTING CONDITION); SUCCESSIVE 
EMPLOYMENT EXPOSURES 

Burden of proof, 547,1025 
Factors discussed 

Award which takes into account f l a r e - u p s , 1033,1162 
C r e d i b i l i t y of claimant, 547,1012,1025,1142,1162 
Doctor's assessment vs . actual a c t i v i t y , 1012 
Hospi ta l izat ion , 115,122,784 
Necessity of objective evidence, 1064,1142,1171 
Need for further treatment, 839,959,960 
Non-disabling claim, 575 
Off-job i n j u r y , 636,639,1025 
Overlapping claims, 619 
Psychological condition/physical i n j u r y , 960 
Symptomatic worsening, 598,728,972,1002,1033 
Temporary exacerbation vs . worsened condition, 115 
Testimony, from prior extent hearing, 1142 
Uninsured employment exposure, 818 
Waxing & waning of symptoms, 218,446,490,694,726,784 

Medical evidence 
Necessity of discussed, 8,446,992 
Objective vs . subjective evidence, 199,784,841 
Required, 20,715 

Worseni ng 
Defined, 9,541 
During Callahan Center, 130 
Not due to i n j u r y , 20,208,227,269,440,508,625,636,639,715, 

947,992,1025,1074,1171 
Not proven, 9,82,115,181,199,218,269,415,446,515,547,575, 

619,784,839,959,972,1012,1033,1108,1142,1162,1171,1183 
Proven, due to i n j u r y , 137,280,360,367,598,728,818,841,1064 
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AGGRAVATION (PRE-EXISTING CONDITION) 
See a lso: OCCUPATIONAL DISEASE CLAIMS 
In jury claim 

Onset of symptoms without worsening, 276 
WELLER inappl icable , 581 

Occupational disease claim 
Burden of proof, 1278 
Claim compensable 

Pre-exis t ing s e n s i t i v i t y , 455 
Temporary worsening, 455 

Claim not compensable 
No worsening found, 73,331,354,376,1256,1336 

Necessity of pre-exist ing pathology, 1221 
Worsening vs . symptoms discussed, 376,557 

APPEAL & REVIEW See a lso: JURISDICTION 
Attorney General's Opinion as authority , 501 
Bi furcat ing appeals / i s sues , 819,1008 
C o n f l i c t between law and mandate from Court of Appeals, 242,245 
Motion to dismiss c la im, 241 
Multiple Requests for Hearing/Review, 1008 
Non-disabling claim: r e c l a s s i f i c a t i o n of , 756 
Offset issue: when to r a i s e , 937 
Orders on Review: Why Affirm & Adopt, 134 
Raise or waive ( i ssue) r u l e , 937 
Remand 

By Board 
Claimant uncooperative re discovery, 1258 
For further evidence, 27,242,933,1042,1083,1258 
Motion to Correct Transcr ip t , 432 
Scope of authority , 652,1258 
To complete record, 560,574,648,1241 
To j o i n a l l p a r t i e s , 748 

By Court of Appeals 
For new evidence, 1 
Reversed Board 

In part , 1,127,217,245,936,1244 
In whole, 38,102,571,598,670,739,760,761,923,1214, 

1261,1267 
To consider additional evidence, 481 

By Supreme Court, 242,939 
Motion f o r , denied 

Burden of proof, 522 
Evidence obtainable with "due diligence",956,1054, 

1073,1136,1183,1244,1262 
Generally 

Pol icy to r e s t r i c t remands, 1244,1291 
Where condition diagnosed, no objective evidence, 1042 
Where condition undiagnosed at hearing, 1042 

Harmless e r r o r , 1049 
Newly-created vs. newly-discovered evidence, 164 
Record not improperly, incompletely developed, 83,118,123, 

129,215,243,522,598,600,660,663,667,687,688,706,767,933, 
986,1107,1169,1171,1262,1291 

Request for Hearing 
Final order, not appealable, 570 
Hearing record reopened by Referee, 1143 
Inmate in jury c la im, 1098 
Issue not raised 

Shouldn't be decided, 115 
Issues raised should be decided, 246 
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Late f i l i n g , 317,1068,1102,1179,1189,1192,1308 
Motion to Dismiss 

Allowed 
E f f e c t on subsequent l i t i g a t i o n , 616 
Fa i lure of claimant to appear, 65 
Request not timely, 183,256,1308 

Denied 
Previous dismissal vacated, 570 
Two pr ior c laims, one DCS'd, medical treatment i s sue , 1199 

Motion ( I n s u r e r ' s ) to jo in another employer, 472,1155 
Order of d i smis sa l , 700,1098,1127 
Personal representative: no standing, 36 
Premature, 529 
Record reopening by Referee, 522 
Third Party c la im, 39 

Request for Review—Board 
Alternate argument vs . new i ssue , 501 
Appeal from summary proceeding on attorney's fee , 27 
B r i e f , time to f i l e , 665,984,1200,1207,1209,1210,1211 
Compensability theory not advanced at hearing, 617 
Cross Request: necessity f o r , 481,506,548,572,715,729,755 
Evidence: l imited to that developed at hearing, 1171 
Expected review, motion for , 1231 
Issue not raised at hearing 

Authority to decide, 706,937,1028 
Considered by Board, 664,706 
Distinguished from legal theory, 641 
Jur i sd i c t iona l issues not waived, 1102 
Not considered by Board, 41,43,63,132,248,544,762,937 
Unrepresented claimant, 664 

Legal theory vs. issue: new on review, 641 
Motion in abeyance, 1198 
Motion to Close Record, 266 
Motion to Dismiss 

Allowed 
Issue not separately appealable, 313,336 
No standing, 30 
Not a l l part ies no t i f i ed , 472 
Order not f i n a l , 313,336 
Untimely appeal, 38,155,604,730,1012,1200 
Wrong case appealed, 30 

Denied 
Al l part ies to hearing are parties on review, 38 
Burden of proof, 76 
Despite no cross-appeal , 1049 
E a r l i e r Order aff irming denial with remand on another 

i ssue , 819 
Late b r i e f , 3 
No b r i e f f i l e d , 53,506,956,1071,1200 
Notice to claimant's attorney deemed notice to claimant, 1169 
Notice mailed timely, 30,538 
Notice received timely, 67,76,432,506,681,1169 
Opinion & Order vs. Order on Reconsideration, 497 
Post-hearing pub l i c i ty , 448 
Timely appeal, 57,240 

Motion to Str ike Br ie f 
Denied, 3,1207,1209,1210,1211 

Offset issue: when to r a i s e , 937 
Oral argument, 730,1286 
Order on Review: f i n a l i t y , 984 
Pay/Don't Pay pending review, 600,652 
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PPD issue 
No cross-request required, 148 
No reduction without request, 1074 

Request for Reconsideration, 665,745 
Standing 

Party not aggrieved has none, 30 
WCD: non-complying case, 552 

Time l imi tat ions 
Mailing vs . receipt date, 30 
Order aff irming den ia l , remanding other i s sue , 819 

Request for Review—Court of Appeals 
Dismissal : f a i l u r e to give notice to a l l p a r t i e s , 1354 
"Interested parties" discussed, 1354 
Necessity of Cross-Appeal, 1312 
Time l i m i t a t i o n s , 861 

ATTACHMENT See GARNISHMENT 

ATTORNEY FEES 
As part of claimant's compensation, 319 
As penalty, 12,146 
C i r c u i t Court's duty, 804 
Compensation obtained vs . overturning den ia l , 985 
Cross-appeal 

Defendants, 481 
E f f o r t expended/results obtained, 118,137,431,483,538,545,709,770, 

927,945,1041 
Extraordinary, 137,174,194,638 
Factors considered, 122,1138,1141,1272 
Fee award reversed: attorney role unclear, 288 
Fee awarded 

Benefits obtained without hearing, 667,759 
Claim reopening, 137 
Compensation (some) not reduced on appeal, 849 
Defense issue raised on appeal, 605,1077 
Denial overturned, 985,1231 
For enforcing settlement agreement, 1018 
For negotiations, 232 
In associat ion with penalty, 508,652,692,784,998,1231 
Increase in PPD to PTD, 271 
Issue success fu l ly defended on review, 709,800,927,1189 
On Remand from Court of Appeals, 1261 
Prevailed at hearing, 54 
PTD obtained, 418,432,434,739 

Interim compensation obtained, 181 
Mandatory fee , 508 
Mandatory vs . d iscret ionary fee , 692 
No fee awarded 

Attorney's fee only i s sue , 951,1069 
Board review: no b r i e f , 1183,1279 
Claimant didn't prevail on his only i s sue , 56 
Compensation issue l o s t , penalty aff irmed, 769 
Didn't prevai l at Board l e v e l , 1069 
Employer's Pet i t ion for Jud ic ia l review dismissed, 795 
Employer's withdrawal of Request for Review, 1212 
Marital status i s sue , 434 
New issue raised on appeal, 544 
No argument vs . employer contentions, 549 
No employer issue raised separate from c la imant 's , 1282 
No increase in compensation, 1287 
No meaningful par t i c ipa t ion , 491,539 
No penalty/no fee r u l e , 522,1059 
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"Reduction" of den ia l , 474 
Reduction of future o f f s e t , 425 
Reduction in PPD refused, 729 
Referee's award of fees upheld, 759,776 
"Technical" i s sue , 936 

Pay pending appeal when from compensation, 271,319 
Payable "out of" vs. "in addition to" compensation, 434,998 
Penalty, re lat ionship to, 963,998 
Range of fees , 649,963 
Reduced 

E f f o r t s expended, resul t s obtained, 294,473,649,667,951,1071 
Excess ive , 118,951,963,1031,1071 
No extraordinary fee appropriate, 995 
"Out of" l i m i t a t i o n , 998 
Penalty reduced, 963 
Penalty reversed, 137,542,652 
Reversal of Referee's order on some i s sues , 1251 

Referee's duty to separate awards, 542 
Request for increase in fee 

Not allowed, 945 
Responsibi l i ty case 

Active & meaningful par t i c ipa t ion , 236,776,981,1178 
Fee awarded, 991,1266 
No fee , 205,420,482,614,981,1102 
Nominal fee , 1202 

"Results obtained" discussed 
Medical s erv ices , 483 

Third Party c la im, 116 

BENEFICIARIES 
Benefits allowed 

Paternity establ ished, 326 
Benefits denied 

No cohabitation at time of i n j u r y , 326 
Claimant dies while case pending review, 484 
Cohabitation as husband & wife , 928 
Paternity , who may determine, 326 

CLAIMS, FILING 
"Claim" defined, 466 
"Disab i l i ty : discussed, 67,539 
Late f i l i n g 

Claim barred, 712 
Claim not barred, 712,1289 
Employer prejudice , 305,1289 
"Knowledge" of in jury discussed, 1331 

Notice of claim discussed, 466,606,645,1064,1088,1289,1331 
Presentation of claim at hearing, 1064 
Time for f i l i n g , occupational disease, 305,315 

CLAIMS, PROCESSING 
Determination Order/part ial den ia l , 21,357,498,570 
D.O.: a f f ec t of Board Order re instat ing aggravation denial ,477 
Diagnostic workup: e f fec t on compensability, 1136 
Joint employee, 800 
Non-disabling claim 

Aggravation r igh t s , 1231 
Closure not required, 756 
Further benefits more than year a f t e r acceptance, 575,756,1021, 

1051,1229 
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One year to correct c l a s s i f i c a t i o n , 1021,1051 
Par t ia l d e n i a l , 575 
Time loss authorizat ion, 1231 

Notice of claim discussed, 466,606,645,1288 
Overlapping c la ims/condit ions , 619 
Premature claim closure defined, 930 
Retroact iv i ty of Administrative Rule, 41,425 
Second claim subsumed in 1st , 1260 
Suspension of benef i t s , 684 
"Wages" def ined, 113 

COLLATERAL ESTOPPEL See a l so: ESTOPPEL; RES JUDICATA 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR.INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See AOE/COE 

COVERAGE 
See a lso: NON-COMPLYING EMPLOYER 
BAUMAN appl ied, responsbi l i ty case, 1155 
Claim accepted, no guaranty contract , 1155 
Double coverage, 1155 
Estoppel, 1155 

CREDIBILITY ISSUES 
Based on record (on review), 673,949 
Contemporaneous records vs . claimant's r eco l l ec t ion , 561 
Minor discrepancies vs. misstatements, 934 
Medical evidence, interplay with, 1025 
Peripheral v. primary i s sues , 1025,1334 
Referee's Opinion 

Deferred to , 29,246,324 
Generally deferred to, 280 
Inconclusive , 127 
No c r e d i b i l i t y f inding made, -448,547,928 
Not binding, 210,675 
Not deferred to, 934,949 
S p l i t , 934 
Substance of testimony vs . demeanor, 118,160,448 

Testimony untrue in part , untrustworthy, 675 
Veraci ty vs . reco l lec t ion of past events, 561 

CRIME VICTIMS ACT 
Minimum loss requirement, 1097 

DEATH BENEFITS 
Cohabitation discussed, 326 
Denial affirmed 

No cohabitation at time of i n j u r y , 326 
Personal representative: no standing, 36 
Surviving spouse's: claim independent of c la imant 's , 434 

DENIAL OF CLAIMS 
See a lso: APPEAL & REVIEW 
After acceptance 

Allowed, 3,39,365,844,1102 
Burden of proof, 83,494,844 
Discussed, 3,311 
Misrepresentation, 494,844 
Not allowed, 61,75,164,311,259,311,638 
Responsibi l i ty case , 311,348,583,1155,1244 
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Part ia l denial 
As f u l l den ia l , 339,1102 
Author i ty f o r , 313,743 
Before closure, non-disabling c la im, 575 
Condition which cannot be separated from accepted one, 261,575 
Duty to process accepted por t ion , 21 
Effect on previous Determination Order, 21 
Effect on subsequent claims, same aggregate fac t s , 63 
Not estopped by pr io r acceptance, 452 
Permanent Part ia l D i sab i l i t y den ia l , 21 
Process accepted por t ion , 498 
Responsibi l i ty case, 583 

Payment of medical b i l l s , a f fec t on, 453,743 
Retroact iv i ty of Administrative Rule, 41 

DEPENDENTS See BENEFICIARIES 

DETERMINATION ORDER 
Affirmed as to TTD, 92 
Effect of Board order re instat ing aggravation den ia l , 477 
Effect of la te r evidence of non-stat ionary, 102 
Effect on 2nd c la im, 1260 
Part ia l denia l : e f fec t on, 498,570 
Payment on, pending appeal, 21 
Reduction in PPD on re-determination, 292 

DISCOVERY 
Claimant's document, withheld in p r io r proceeding, 59 
EX PARTE contact, t reat ing physician, 1179 
Impeachment evidence, 660 
Insurer 's invest igat ion repor t , 475 
Pr iv i lege: exclusion of records, stress c la im, 449 
Protective order, 621 
Report, t reat ing physician, wr i t ten close to hearing date, 252 
Subpoena: reluctant doctor, 621 

DISPUTED CLAIM SETTLEMENTS See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYMENT RELATIONSHIP 
Dual vs. j o i n t employment, 800 
Reinstatement of injured worker, 380 
State vs. county employee, 61,75 

ESTOPPEL 
Offset issue, 1143 

Waiver of r igh t to deny coverage, 1155 

EVIDENCE 
Administrative not ice, agency records, 466,526,674 
Claimant's duty re: t reat ing physician's repor t , 252 
Deposition: who pays, 974 
DICTIONARY OF OCCUPATIONAL TITLES, 718,822,1073 
Documents: range of admissable, 1291 
EX PARTE contact with t reat ing physician, 1179 
Hearsay 

Generally, 714,1292 
Through vocational repor t , 660,750 

Impeachment, 660,1258 
In-house medical consultants, 1171 
Inconclusive, 928 -1369-



Late submission, good cause/ Referee's d i sc re t ion , 1143,1250,1272 
Legal author i ty v s . , 501 
Medical journal a r t i c l e s , 60 
Medical opinion: par t i cu lar school of thought, 1035 
New 

No author i ty to consider, 123 
Re: ea r l i e r compensability hearing, 59 

O f f i c i a l unemployment not ice, s t a t i s t i c s , 660 
Post- hearing submissions: record open, 460 
Pr iv i lege : exclusion of records, stress c la im, 449 
Pr i v i l ege , physic ian/pat ient , 1179 
Proof: unpaid b i l l s issue, 618 
Ten-Day Rule 

Enforced, 64,1143 
Mail ing vs. f i l i n g , 1143 

Testimony from pr io r hearing, 1142 
Twenty-Day rule 

Discussed, 975 

EXCLUSIVE REMEDY 
In ten t iona l , i l l ega l conduct, 1300 
Outrageous conduct/labor law question, 1300 

FEDERAL EMPLOYEES LIABILITY ACT 

FIREFIGHTERS 
Fireman's presumption, 668 

GARNISHMENT 

HEARINGS PROCEDURE 
Failure of party to appear, 65,986 
Record held open for deposi t ion, 975 

HEART CONDITIONS 
Ar ter iosc leros is 

Condition not compensable, 337 
Fireman's presumption, 337 
Myocardial in fa rc t ion 

Compensable, 666 
Not compensable, 991 

INDEMNITY ACTION 

• INMATE INJURY FUND 

INSURANCE 
Carr ier/c laimant re la t ionsh ip , 1300 
Exclusive l i a b i l i t y , 778 
Workers' compensation: exclusive remedy, 858,1300 

JURISDICTION 
Board vs. Court of Appeals, 984,1208 
Board vs. Department 

Medical fees, 1339 
Non-disabling claim, 1051 
.307 Orders, 1201 
Vocational assistance, 466,593 

C i rcu i t Court vs. Court of Appeals: attorney fees, 804 
Claimant dies while case under Review, 484 
Court of Appeals: how acquired, 861 
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Hearings Divis ion vs. Board 
Own Motion matters, 526 
.245 issue, 51 

I n i t i a t ed by consent of par t ies , 1028 
No t imely appeal, 32,1102 
Patern i ty , determination o f , 326 
PTD re-evaluat ion, pre-1965 i n j u r y , 610 
Rec lass i f ica t ion, non-disabling i n j u r y , 756 
Standing discussed, 30,36 
Summary proceeding before Referee is appealable, 27 

LABOR LAW ISSUES 
As exclusive remedy, 1300 
Dismissal on advice of ca r r i e r , 1300 
Outrageous conduct, 1300 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
Burden of proof, 558,561,1152 
Expert opinion required, 453,506 
Injury/Occupational Disease claim 

Condition related to 
Claimant's testimony, 1250 
Combination of on- and o f f - j ob i n j u r i e s , 324 
Condition caused by trauma, 349,1250 
Continuous symptoms, 570,1272 
Material contr ibut ing cause t e s t , 51 
Other causes el iminated, 1214 
Post in ju ry return to work, 216 
Pre-exist ing condi t ion, 51,581 
Treating physician's opinion, 43,1183 
Wrong diagnosis, 176 

Condition unrelated to 
Claimant not credib le , 1285 
Fortuitous chronological connection, 833 
Insu f f i c ien t medical evidence, 66,118,144,227,276,354, 

448,558,593,1030,1165,1284 
Late c laim, no d i s a b i l i t y , 539 
Length of time between in ju ry & symptoms/condition, 

558,561,743,1084 
Material contr ibut ing cause t e s t , 221,466,743,1152,1171 
Medical evidence lacking analysis, 236,453 
Medical opinion based on erroneous h is to ry , 221,605,1088 
Mult ip le flaws in c laim, 1035 
No clear diagnosis, 354,561,970 
No disease proven, 1088 
Not inext r icab ly related to compensable condi t ion, 615 
Possible causal connection not enough, 118,453 
Temporal re lat ionship alone i n s u f f i c i e n t , 101,593,1256 
Temporary worsening of symptoms only, 276 
Testimony vs. contemporaneous repor ts , 719 
Treatment needed regardless of i n j u ry , 833 
Wrong diagnosis, 84 

Mul t ip le p r io r claims, current treatment issue, 1102,1199 
Temporal re lat ionship discussed, 101,459 
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MEDICAL OPINION 
Analysis vs. conclusory opinion, 236,491 
Based on incomplete or inaccurate h is to ry , 118,144,221,280, 

494,547,561,605,673,675,715,1052 
Based on record and hearing testimony, 1084 
Before and a f te r event examinations, 440,508 
Claimant's duty to give f u l l h is to ry , 494 
Conclusion inconsistent with law of case, 841 
Diagnoses based on symptoms alone, 1035 
Fact f inder 's ro le : opposing hypotheses, 1304 
In equipoise, 440 
Inconsistent repor ts , one physician, 491 
Internal inconsistencies, one repor t , 269 
Opposing opinions, doctor-partners, 621 
Psychologist as expert, 651 
Relative expert ise, several witnesses, 826,1304 
School of thought i t represents: weight, 1035 
Temporary Total D i sab i l i t y questions, 545 
Treating physician 

At time of i n j u r y , 101 
EX PARTE contact, 1179 
Start treatment long a f te r i n j u r y , 715 
Vs. consultant, 43,87,1152,1256 

When required, 558 

MEDICAL SERVICES 
Babys i t t ing, 1086 
Burden of proof, 470,581,618,1052 
Chiropractic treatment 

Administrat ive Rule as guidel ine, 425 
Consulting opinion, 1310 
Fees, 1357 
Frequency, 425,556,1310 
Service 

Compensable, 92 
Not compensable, 33,58,470,600,610,615,641,1165,1325 

Condition unrelated to i n j u r y , 208,1325 
Diagnostic services 

Ef fect on compensability, 1136 
For unrelated condi t ion, 1078 

"Direct con t ro l , supervision of t reat ing physician" discussed, 1247 
DMS0, 41,47 
Examination 

Opinion vs. treatment, 1011 
Experimental treatment, 47 
Failure to deny wi th in 60 days, 600 
Fee issue, 1339 
Furn i ture, 1038 
L i t i ga t i on 

Vs. treatment, 1011 
Massage therapy, 58,1247 
Out-of-state physician, 1220,1286 
Pa l l i a t i ve treatment, 47 
Pre-1966 i n j u r y , 727 
Pre-1979 i n j u r y , 600 
"Reasonable & Necessary" 

Discussed, 47,92 
Experimental treatment, 47 
Treatment i s , 47,1310,1330 
Treatment is not, 33,610,615,1296 
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Retroact iv i ty of Administrative Rules, 41,156 
Surgery 

Compensable, 1317,1330 
Not approved, 437,1171 
Not compensable, 1052,1171 

Time for f i l i n g claim f o r , 694 
Travel expenses, 129,269 
Treating physician's opinion, 1171 
Vitamins, 1295 

MEDICALLY STATIONARY 
Burden of proof, 92,1105 
Def in i t ion discussed, 92 
D.O. a f f i rmed, 92,102,202,251,692,839,1042,1074,1078, 

1105,1251,1275 
Factors considered, 92,762 
Fluctuation of symptoms, 1105,1251 
Medical evidence, role o f , 1105 
Premature claim closure 

Defined, 930 
Discussed, 248,288,290,836,947 

Present vs. fu ture : physician's opinions, 836 
Test: fur ther material improvement, 251,351 
Time of claim closure vs. hindsight, 351,692,839,947,1074,1078,1253 

MEMORANDUM OPINIONS See page 1408 

NON-COMPLYING EMPLOYER 
Claimant's in terest in WCD/non-complying employer sett lement, 257 
Contract fo r labor vs. mater ia l , 829 
Joint declaration not f i l e d , 813 
"Let t ing a contract" discussed, 552 
Order of Non-compliance: f i n a l i t y , 810 
Recovery of claims costs, 552 
Under .029, 501,552,813,829 
Uninsured subcontractor, 829 

NON-SUBJECT/SUBJECT WORKERS 
See also: EMPLOYMENT RELATIONSHIP 
"Casual" worker, 1224 
Contractual re lat ionship and con t ro l , necessity o f , 210, 

1224,1242 
Criminal acts , employment to perform, 1318 
Government en t i t y : exception, 501 
Independent contractor question, 501,858 
Joint declarat ion not f i l e d , 8 
Nephew performing farm chores, 210 
Sole propr ie tor : personal e lec t ion , 855 

OCCUPATIONAL DISEASE CLAIMS 
See also: AGGRAVATION (PRE-EXISTING CONDITIONS); HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE 
EMPLOYMENT EXPOSURES 

Burden of proof discussed, 1278 
Claim 

Compensable 
Fireman's presumption, 668 
History re l ied upon by physician correct , 934 
Major contr ibut ing cause 

Of worsened condi t ion, 1128,1202,1304,1312 
Test, 87,305,1221 
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Mult ip le factors considered, 305 
No pre-exist ing condit ion establ ished, 1312 
Pre-exist ing condit ion worsened, 455,1128 
Relative expertise of witnesses, 826 
Stress aggravated disease, 826,1304 
Two separable asthma condi t ions, one i n d u s t r i a l , 339 

Not compensable 
Burden of proof, 701,1174 
Fireman's presumption overcome, 337 
Inaccurate descript ion of work exposure, 1088 
Insu f f i c i en t medical analysis, 354,788 
Major contr ibut ing cause 

Of worsened condi t ion, 1336 
Test, 187,354,466,642,701,1174,1245 

Medical evidence required, 1023,1035 
Medical services not needed, 749 
No disease proven, 1088 
No medical services, d i s a b i l i t y , 263 
Off-work exposures, 459 
Possible causation not s u f f i c i e n t , 642,1023 
Pre-exist ing condit ion not worsened, 642,701,1174 
Range of "normal" hearing loss, 263 
Relationship between disease, stress uncertain, 788 
Temporal re lat ionship i n s u f f i c i e n t , 459,788,1023 
Ubiquitous chemicals, 50 
Work a c t i v i t y not proven damaging, 132 

Distinguished from in ju ry claims, 87,187 
Fireman's presumption, 337,668 
Last in jur ious exposure ru le , 67,1202 
Legal causation, 1128 
Timeliness question, 305,315 

OCCUPATIONAL DISEASE, C0NDTI0N, OR INJURY 
Amaurosis, 833 
Anemia, 259 
Aneurism, 1305 
A r t h r i t i s , 1336 
Asbestosis, 315 
Asthma, 339,668 
Bronchi t is , 1088 
Bunions, 701 
Carpal tunnel syndrome, 67,331,466,934,970,1023,1312 
Chemical s e n s i t i v i t y , 50 
Chondromalacia, 1174 
Chronic obstruct ive pulmonary disease, 668 
Cyst, 354 
Degenerative disc disease, 87 
Depression, 449 
Dermat i t is , contact, 1128 
Emphysema, 668 
Epididymectomy, 424 
Ganglion ( w r i s t ) , 1084 
Headaches, 1,558,570 
Hearing loss, 263,305,459,1245 
Hematochezia, 259 
Hernia, 66 
Ischiorectal abscess, 448 
Lymphededa, 508 
Morton's neuroma, 656 
Mul t ip le sc leros is , 826 
Paranoid psychosis, 549 
Parkinson's disease, 84 
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Ph leb i t i s , 73 
Prolapsed uterus, 187 
Psor iasis, 508 
Rhinosinusi t is , 455,1088 
Seizure disorder, 176,549 
S inus i t i s , 642 
T i n n i t i s , 253,849 
Tobacco smoke, sens i t i v i t y t o , 455,642,1088 
T o r t i c o l l i s , 598 
Ulcerative c o l i t i s , 788 
Vert igo, 849 

OFFSETS/OVERPAYMENTS 
Approved 

Attorney fee port ion of settlement set aside, 1168 
Attorney fees: PPD vs. PTD, 271 
DCS set aside, credited against benefits due, 1168 
PPD vs. PPD, 1055 
PPD vs. PTD, 671,727,739,760 
TTD vs. future benef i ts , 92,112,219,253,674 
TTD vs. PPD, 194,1058 
TTD vs. PTD, 496,671 
TTD vs. TTD, 70,1059 

Disapproved 
Pay pending review, 623 
PPD vs. future benef i ts , 163 
PPD vs. PPD, 146,153 
PPD vs. PTD, 76,937 
PPD vs. TTD, 91 
PTD v. PPD, 1146,1321 
TTD vs. future benef i ts , 253,959,983 
Uni lateral ac t ion , 14,76,112,146 
Welfare vs. TTD, 274 

Estoppel argument, 1143 
Payment of inter im compensation 

Denial a f f i rmed, 959 
Under BONO, 1077 

Premature request, 415 
Proof of overpayment discussed, 253,983 
Repayment ordered, 1287 
"Repayment" vs. " o f f s e t " , 1321 
Unemployment benefits/TTD, 248 
Waiver of r igh t to recover overpayment, 14 
When issue ra isable, 547,937,1055,1253 

ORDER TO SHOW CAUSE 

OVERPAYMENT See OFFSETS 

OWN MOTION RELIEF 
(A l i s t of the decisions of the Board under Own Motion 

Ju r i sd i c t i on , unpublished in th is volume, appears on page 1413.) 
See also: ATTORNEY FEES 
Ju r i sd i c t i on , 526 
Medical benef i ts , entit lement t o , 1119 
Necessity of claim for condi t ion, 549 
Policy to decide appeals, Own Motion cases simultaneously, 

1067,1119,1201 
Pol icy to l i m i t r e l i e f , 164,612 
PPD award, 176 
Pre-1966 i n j u r y , 727 
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PTD: re-evaluat ion, pre-1965 i n j u r y , 612 
Referred for hearing, 505,612 
Res judicata and, 549 
St ipu la t ion 

Ef fect o f , 1117 
Ef fect on, 58 

Submission to Board, e f fec t o f , 1117 
.307 request, 1201 
TTD, enti t lement t o , 549,1119,1246,1270 
When to rate PPD, 194 

PAYMENT 
Children enrol led in higher ed. program a f te r high school, 941 
PPD award, suspended during authorized t ra in ing program, 681 
To claimant, delayed; in terest on, 360 

PENALTIES 
Accept/deny 

Delay 
Reasonable, 67,84,137,785 

"Amounts then due" requirement, 42,82,230,458,522,652,715,745,785, 
923,934,956,959,1028,1030,1082,1086,1134,1169,1336 

Assessed by order of Court of Appeals, contrary to case law, 
242,245 

Benefit upon which penalty assessed, 92,936 
Burden of proof, 475 
Cannot be awarded to at torney, 12 
Denial 

Delay, unreasonable, 998 
Reasonable, 62,813,1025,1312 
Unreasonable, 339,790,934,936,1269 

Discovery, f a i l u r e to provide, 688,1028,1134 
Double penalty discussed, 715 
Own Motion matters, 1059 
Overpayment, recovery of 

Reasonable, 14,923,1278 
Payment—Delay 

Attorney fees 
Unreasonable, 12 

Claims processing 
Reasonable, 67,70,427 
Unreasonable, 1030,1088 

Interim TTD 
Reasonable, 26,121,288,606,973 
Unreasonable, 122,137,498 

Medical services 
Reasonable, 29,128,156,232,597 
Unreasonable, 785 

Obtaining .307 order, 656,785 
PPD 

Unreasonable, 745 
TTD 

Change in ra te , unreasonable, 688 
Reasonable, 1312 
Three days l a te : no penalty, 1145 
Unreasonable, 248,357,360,458,692 

Payment of benefi ts pending review, 600,652 
Payment—Refusal of 

Claims processing 
Reasonable, 552,1021,1042,1288 
Unreasonable, 498,556,572,1155,1222,1231 
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Following Referee's order, 652,671 
Interim compensation 

Reasonable, 530,701 
Unreasonable, 625,645 

Medical services 
Reasonable, 1018 
Unreasonable, 92,784 

PPD 
Reasonable, 681 
Unreasonable, 164,432 

PTD 
Reasonable, 477 

TTD 
Burden of proof, 475 
Reasonable, 475,684,704,731,942,1059,12288 
Unreasonable, 256,572,671,731,836,1008,1114,1253,1262,1275 

Range in penal t ies, 458,572,949 
Retroact iv i ty of Court decision, 1120,1278 
Uni lateral reduction in TTD ra te , 256 
Vocational assistance, 466,593,960 

PPD (GENERAL) 
Award 

Decreased by Board, 55 
Payment suspended during ATP, 681 

Last arrangement of compensation, change since, 194,465,579 
Lay testimony vs. proof of disabl ing and permanent, 43 
Necessity of.change since las t arrangement of compensation, 1253 
Necessity of diagnosis discussed, 141 
Necessity of medical evidence discussed, 310 
Necessity of objective f indings discussed, 141 
Non-disabling claim, 575,756,1021 
Reduction in PPD by Determination Order, 292 
Scheduled vs. unscheduled 

Entitlement to both, one i n ju ry , 10 
Leg vs. h ip , 706 
Scheduled in ju ry only, with spreading d i s a b i l i t y , 960 
Shoulder, 1192 

When to ra te , 154,194,636,1242 
Who rates: WCD or insurer does f i r s t closure, 498 

PPD (SCHEDULED) 
Award reduced, 163 
Factors considered 

Impairment due to in ju ry requirement, 617,803 
Impairment for unrelated i n j u r y , 451 
Loss of use, 506,924 
Pain, 581 
Pre-exist ing condi t ion, 803 
Treating physician's opinion, 1151 

Impaired area 
Arm, 10,1151 
Foot, 451 
Forearm ( w r i s t ) , 581,743,924 
Hearing loss, 253 
Knee, 163 
Leg, 617,706 
Leg (knee), 506 
Vis ion, 59 

Statutory scheme for amputation, 286 
-1377-



PPD (UNSCHEDULED) 
Back 

None awarded, 453,610,615,1003,1219 
5-15%, 141,200,223,266,292,443,623,636,719,729,1249 
20-30%, 89,239,272,287,524,692,698,755,762,989,997, 

1000,1105,1294 
35-50%, 106,115,230,282,497,593,713,815,986,1281 
55-100%, 515,660,731,751,775,976,1055,1100,1121,1139 

Body part or condit ion involved 
Central nervous system, 266 
"Esophagus, 85 
Headaches, 1 
Hernia, 261,714 
Neck, 1160,1249 
Psychological condi t ion, 242 
Shoulder, 102,127,443,587,590,633,1025,1070,1073,1295 
T i n n i t i s , 253 

Factors discussed 
Administrat ive Rules on d i s a b i l i t y , 282,524,815 
College education, 239 
Conservative treatment, 755 
Cooperation with vocational assistance, 497 
C r e d i b i l i t y , 127 
Earning capacity, 242,593,762,1000 
Evidence of permanency, 242,1249 
Failure to lose weight, 1279,1281 
Geographical/economic l im i t a t i ons , 1070 
I l l i t e r a t e , non-English speaking, 1249 
Impairment resu l t ing from i n j u r y , 272,453,615,692,713, 

960,1074,1078,1100,1219 
Impairment, two i n j u r i e s , 106 
Last "Arrangement of Compensation" 

Worsened condit ion since, 85 
Mechanical ca lcu la t ion , 815,822 
No diagnosis, object ive f ind ings, 141 
Non-disabling i n j u r y , 610 
Obesity, 729,1279 
Pain, 102,287,590,633,714,751 
Post- in jury earnings, 200,272,698 
Pre-exist ing condi t ion, 524,587,610,1219 
Pre- in jury l im i t a t i ons , 223,633,660,713 
Prior awards, same body par t , 83,292,593,755,815,983,1003 
Pr ior i n j u r i e s , same body par t , 1003 
Psychological condi t ion, 102,115 
Residual functional capacity, 623,633 
Return to same job 

Successful, 272,443,590,1025,1249 
Unsuccessful, 997 

"S l igh t " impairment def ined, 623 
Successful re t ra in ing , 698,713,963,989,1160 
Successive i n j u r i e s , 266 
Vocational r ehab i l i t a t i on , evaluation a f t e r , 1160,1253 

PERMANENT TOTAL DISABILITY 
Award 

Aff i rmed, 164,597,651 
Made, 157,160,201,300,321,342,344,421,531,585,720,851,955 
Reduced, 15,78,134,149,731,751,773,976,1055,1121,1139,1146,1215 
Refused, 1,102,106,176,194,515,540,660,1081,1100 

Effect ive date, 418,432,585,739,955 
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Factors considered 
Abuse of drugs, 106 
Age, 421,531,660 
Conservative treatment only, 78 
Education, 731,773,851 
Gainful and suitable employment i d e n t i f i e d , 1146 
Hypothet ical ly normal labor market, 751,976 
In te l l i gence , 421,531 
Job, specia l ly ta i lo red for claimant, 300 
Last arrangement of compensation, 149,160 
L i teracy, 421-
Medical evidence 

Conservative treatment only, 731 
Not su f f i c i en t by i t s e l f to prove PTD, 1,106,531,731,976,1139 
Suf f i c ien t to prove PTD, 60,720 

Motivation 
Burden of proof, 344 
Cooperation with vocational rehab i l i t a t i on e f f o r t s , 344,1100 
Impeachment, 660,1139 
L imi tat ion ar is ing a f te r i n j u r y , 1146 
Poorly demonstrated, 106 
Weight loss issue, 321 
Work search requirement 

Burden of proof, 773,773 
Excused, 201,342,421,531,597,651,720,851 
F u t i l i t y doctrine discussed, 531,540,761,773 
Met, 157,160,300,585,751,952 
Not met, 1,78,176,515,540,660,731,1055,1121,1139,1146,1215 
Pre-requis i te , 773 
Range of e f f o r t required, 531,952 

Mul t ip le d i s a b i l i t i e s , 342,344,952 
Obesity, 321 
Pain, 731 
Part-time employment, 134,157 
Post - in jury , unrelated impairment, 255,1100,1121 
Pre-exist ing condit ion 

As part of PTD formula, 851 
Post- in jury diagnosis, 1100 
Post- in jury worsening, 255 
Temporary aggravation, 357 

Present v. future employment, 344,751 
Refusal of 

Pain Center treatment, 106 
Treatment (genera l ly ) , 106 
Vocational r e h a b i l i t a t i o n , 106 
Work evaluat ion, 720 

Social/vocational opinion by medical doctor, 78 
Speculative future employment, 751 
Vocational expert opinion, 531 
Vocational re t ra in ing (possib le) , 585 

Generally, 1341 
Re-evaluation 

Burden of proof, 15,434,1146 
D.0. awarded PTD, 1146 
Following vocational rehab i l i t a t i on program, 57 
Pre-1965 i n j u r y , 612 
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PSYCHOLOGICAL CONDITIONS ( including claims of stress-caused condit ions) 
In ju ry claim 

Condition compensable 
Burden of proof, 797 
No psychiatr ic opinion required, 793 
Temporal re la t ionsh ip , 797 

Condition not compensable 
Pre-exist ing condit ion not worsened, 1256 
Temporal re lat ionship not s u f f i c i e n t , 1256 

Legal/medical causation requirement, 458 
Medical evidence requirement, 449,458,725 
Occupational disease claim 

Compensable 
Management pos i t ion ; previous alcohol problems, 740 
Stressful events accompanying discharge, 370 

Not compensable 
History based on false perceptions, 265 
Inaccurate h is to ry , 449 
Insu f f i c i en t medical evidence, 458 
Mul t ip le off-work stressors, 449 
Perception vs. real events, 265 

Pr iv i lege asserted to exclude records, 449 
Termination vs. events leading to i t , 373 

RES JUDICATA 
Appl icat ion to Own Motion cases, 549,610 
DCS fo r d i f f e ren t condi t ion, 176 
Denial (unappealed) applies to subsequent claims for same 

benef i ts , 63 
Own Motion Order/.245 r i gh t to hearing, 51 
PPD hearing as bar to denial of condi t ion, 164 
Prior l i t i g a t i o n , same condi t ion, 239,466 
Prior l i t i g a t i o n , same issue, 526,616 
Prior Own Motion Orders, same issue, 176 
Prior S t i pu la t i on , same issue, 641 

SETTLEMENTS & STIPULATIONS 
As bar to l a te r claims, 1199 
Claimant's in terest in WCD/non-complying employer sett lement, 257 
Ef fect on Own Motion reopening, 58,1117 
Issues raised or ra isab le , 641 
Own Motion author i ty to a l t e r , 549 
Payment of b i l l s pursuant t o , 1018 
Prohib i t ion against releases, 3,641 
St ipu la t ion as contract , 1018,1055 

SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS 

SUCCESSIVE EMPLOYMENT EXPOSURES 
Determination of claim as disease or i n j u r y , 1192 
I n j u r y / i n j u r y 

Aggravation found, 130,302,579,583,941,981,988,1294 
Burden of proof, 988,1229 
C r e d i b i l i t y , 1294 
Medical services, successive accepted in ju ry claims, 1115 
New in j u r y found, 225,233,365,482,645,731,986,1031,1229,1244 
Two p r io r accepted claims, current treatment issue, 1102,1266 
Two pr io r claims, one DCS1d, current treatment issue, 1199 

Injury/occupational disease 
Burden of proof, 484,491 
F i r s t exposure responsible, 205,491 
Later exposure responsible, 1049,1202 
Neither claim compensable, 484,1192 
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Last in jur ious exposure rule appl ied, 67,302,645,656,806,1102,1202,1229 
Occupational disease/occupational disease 

Burden of proof, 610,656,988 
Mul t ip le exposures, 67,460,610,656,939,1152 
Two exposures, f i r s t responsible, 90,846 
Two exposures, second responsible, 1128 
WELLER test appl ied, 656,1152 

Second in ju ry where 1st in ju ry claim open, 583,1031 
Simultaneous employments, both par t - t ime, 800 
Symptoms vs. worsened condi t ion, 90,460 

TEMPORARY TOTAL DISABILITY 
Authorized t ra in ing program vs. other vocational assistance, 664 
Beginning date 

Mul t ip le physicians, 284 
Worsening vs. surgery, 770 

Earnings, duty to repor t , 1327 
Following l i t i g a t i o n order, 248 
Interim compensation 

Aggravation claim, 625 
Burden of proof, 443 
Duty to pay discussed, 9,35,557,645,768 
I n a b i l i t y to work because of unrelated condi t ion, 446,1336 
Inclusive dates, 62,121,122,508,515,530,606,639 
Lost time from work due to i n j u r y , 443,446,691,963,1312 

:Medical authorizat ion of i n a b i l i t y to work, 63,243,542,1064 
Modified work q u a l i f i c a t i o n , 1169 
Notice to car r ie r or employer, 243,998,1035,1331 
Off work for unrelated condi t ion, 252 
Off-work requirement, 455,458,632,645,648,701,768,973,1010, 

1021,1088,1288,1336 
Retirement before aggravation c la im, 1082 
Subject worker requirement, 768 
Subsequent i n j u r y , 1336 
Three-day wait ing per iod, 606,709 
When working, 128,155,579,605,956 
Where receiving TTD, 55,466 

Labor dispute, 1262 
Light duty release withdrawn, 1241 
Off work because of being contagious, 1222 
One period, orders to pay twice, 652 
Overlapping claims, 55,652 
Own Motion cases, 549 
Part ia l denial/Determination Order, 357 
Payment in arrears, 606 
Prior to claim closure: work/stop-work s i t ua t i on , 427 
Purpose of , 1341 
Rate of TTD 

Determination o f , time t o , 688 
In jury while in wage subsidy program, 480 
Intent at time of h i r e , 704 
On-call employee, 256,704,924 
Overtime, 688 

Retired worker, aggravation claim, 474,1341 
Surgery: date proposed vs. date performed, 526 
Suspension of benef i ts , 684,1327 
Temporary par t ia l d i s a b i l i t y 

Computation, 1059 
. Unemployment benef i ts , 248,572 
Va l i d i t y , 1059 
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Termination 
Actual return to work, 579 
Authorized t ra in ing program in ter rupted, 431 
Labor d ispute, 1262 
Light duty release a f te r f u l l release, 572 
Medically s ta t ionary , 762 
Par t ia l den ia l , 357 
Refusal of l i g h t duty, 1241,1262 
Release to return to work, 427,639 
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Treating physician's ro l e , 545,836 
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THIRD PARTY CLAIMS 
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Future costs, 711 
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WCD enti t lement to vocational costs, 1082 

TORT ACTION 
Outrageous conduct/advice to discharge, 1300 
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Moving expenses, reimbursement f o r , 1003 
No permanent impairment, 1108 
Prior author izat ion, personal expenses, 1003 
Referral fo r assistance 

Ju r i sd i c t i on , 466,1108 
Penalt ies, 466 

WCD Order of i n e l i g i b i l i t y reversed, 664 
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F l o r i n e G. Johnson 35 Van Natta 572 (1983) 692 
James B. Johnson 35 Van Natta 47 (1983) 194 
William B. Johnson 36 Van Natta 98 (1984) 418,739,952 
B i l l y Joe Jones 36 Van Natta 1230 (1984) 115,218,415,598,728,731,958,972,1002,1033, 
Eugene R. Jones 36 Van Natta 1517 (1984) 4 4 0 1160,1253 
Laura Jones 34 Van Natta 196 (1982) 494 

Harry C. Jordan 35 Van Natta 282 (1983) 146,623 
Duane Kearns 35 Van Natta 772 (1983) 1229 
Blanche M. Keeney 36 Van Natta 1161 (1984) 636 
Donna P. Kelley 30 Van Natta 715 (1981) 183 
Barbara Kessler 36 Van Natta 195 (1984) 282 
Dwayne A. Kester 36 Van Natta 1236 (1984) 1160 
Michael J. King 33 Van Natta 636 (1981) 30 
Joseph R. Klinsky 35 Van Natta 332 (1983) 1183 
Francis Knoblauch 35 Van Natta 218 (1983) 1162 
Joj i Kobayashi 36 Van Natta 1558 (1984) 259,453,575,583,743 
Henry Kochen 9 Van Natta 95 (1972) 124 
John D. Kreutzer 36 Van Natta 284 (1984) 255,1100,1146 
James R. Kunst 36 Van Natta 861 (1984) 63 
James R. Kunst 36 Van Natta 238,380 etc 47 
Dennis Kurovsky 35 Van Natta 58 (1983) 92 
A l l a n Kytola 37 Van Natta 15 (1985) 434 
Walter R. LaChappell36 Van Natta 1565 (1984) 1146 
Forrest A. L a f f i n 36 Van Natta 1239 (1984) 1108 
William T. L a t t i o n 34 Van Natta 1518 (1982) 183 
Jimmy C. Lay 37 Van Natta 583 (1985) 1031 
Rodney R. Leech 36 Van Natta 1301 (1984) 210 
Harold A. Lester 37 Van Natta 745 (1985) 956,958,1082,1134,1155,1169,1269,1275 
P a t r i c i a Lewis 34 Van Natta 202 (1982) 73 
De l f i n a P. Lopez 37 Van Natta 164 (1985) 598,767,956,1054,1183,1258,1262 
John Losinger 36 Van Natta 239 (1984) 115 
C u r t i s A. Lowden 30 Van Natta 642 (1981) 1189 
Duane E. Maddy 35 Van Natta 1629 (1983) 3,39 
Wesley G. Marquis 36 Van Natta 742 (1984) 740 
Frank Mason 34 Van Natta 568 (1982) 255,1121 
Gl o r i a L. Mathieson 36 Van Natta 1346 (1984) 1256 
R.L. Matthews 35 Van Natta 52 (1983) 83 
William H. McCall 35 Van Natta 1200 (1983) 963 
Kevin M c C a l l i s t e r 34 Van Natta 158 (1982) 115 
Ace L. McElmurray 37 Van Natta 199 (1985) 1012 
Roy McFerran, J r . 34 Van Natta 621 (1982) 692,704,839 
Michael N. McGarry 34 Van Natta 1520 (1982) 974 
Dena G. McGehee 36 Van Natta 904 (1984) 1155 
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VAN NATTA CITATIONS 

Name C i t a t i o n Pages 

Carol McKenna 37 Van Natta 836 (1985) 
Jose Mendoza 8 Van Natta 97 (1972) 
J e r r y J. Meola 36 Van Natta 565 (1984) 
D a r r e l l Messinger 35 Van Natta 161 (1983) 
Vernon Michael 34 Van Natta 1212 (1982) 
Dan M. M i l l e r 36 Van Natta 245 (1984) 
Edward 0. M i l l e r 35 Van Natta 286 (1983) 
Lonnie G. M i l l e r 31 Van Natta 103 (1981) 
J e f f r e y A. M i l l s 36 Van Natta 714 (1984) 
Daniel P. M i v i l l e 36 Van Natta 1501 (1984) 
Michael J. Mobley 37 Van Natta 963 (1985) 
01 i n D. Monks 37 Van Natta 481 (1985) 
Edward Morgan 34 Van Natta 1590 (1982) 
Joyce A. Morgan 36 Van Natta 114 (1984) 
Martha Mount 35 Van Natta 557 (1983) 
P a t r i c k Murphy 37 Van Natta 667 (1985) 
Charles E. Murray 34 Van Natta 249 (1982) 
Thomas Musgrove 33 Van Natta 616 (1981) 
William C. Myers 36 Van Natta 851 (1984) 
A l b e r t Nacoste 28 Van Natta 556 (1980) 
Joseph Needham 32 Van Natta 63 (1981) 
P a t r i c i a R. Nelson 34 Van Natta 1078 (1982) 
William A. Newell 35 Van Natta 629 (1983) 
Robert Northey 28 Van Natta 599 (1980) 
Robert W. Northey 35 Van Natta 1189 (1983) 
Jean F. Ny l i n 34 Van Natta 1193 (1982) 
William H. 0'Bryan 36 Van Natta 1272 (1984) 
John J. 0'Halloran 34 Van Natta 1101 etc. 
Raymond Orsborn 34 Van Natta 574 (1982) 
Carl R. Osborn 36 Van Natta 1648 (1984) 
Charlie W. Owen 36 Van Natta 1216 (1984) 
Leland D. Owens 36 Van Natta 1614 (1984) 
Dorotha Lorraine 0yl34 Van Natta 1128 (1982) 
Eugene A. Page 36 Van Natta 288 (1984) 
Terese L. Panecaldo 36 Van Natta 1353 (1984) 
Thomas D. Parker 36 Van Natta 1165 (1984) 
Jimmie Parkerson 35 Van Natta 1247 (1983) 
Clara M. Peoples 31 Van Natta 134 (1981) 
Dock A. Perkins 31 Van Natta 180 (1981) 
Robert G. Perkins 36 Van Natta 1050 (1984) 
Michael R. Petkovich34 Van Natta 98 (1982) 
David R. Petshow 36 Van Natta 1323 (1984) 
Keith P h i l l i p s 35 Van Natta 388 (1983) 
S t e l l a P h i l l i p s 35 Van Natta 1276 (1983) 
Richard Pick 34 Van Natta 957 (1982) 
Leokadia W. Piwowar 37 Van Natta 21 (1985) 
Wayland A. Porter 36 Van Natta 560 (1984) 
Tillman E. Price 36 Van Natta 1076 (1984) 
Elfreda Puckett 8 Van Natta 158 (1972) 
W i l f r e d Pultz 35 Van Natta 684 (1983) 
Timothy J. Purdue 34 Van Natta 1175 (1982) 
Frank Ramsey 36 Van Natta 877 (1984) 
O l l i e Rater 34 Van Natta 739 (1982) 
Michael A. Rati i f f 35 Van Natta 83 (1983) 
B r i n g f r i e d Rattay 17 Van Natta 171 (1976) 
Douglas N. Ray 36 Van Natta 1466 (1984) 
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1138,1272 
12 
1183 
652 
549,726,1270 
1108 
174,549,1270 
3 
239 
645 
998 
544 
460,660,1291 
137,645 
522 
1069 
998 
681 
484,508,1025,1035,1171 
76,671 
960 
720 
612,694,1119 
78 
78 
10 
420 
124,711 
976 
466 
434 
1042 
1028 
282 
449 
494 
148,481,506,572,715,755,930,936,1049 
649,945,1011 
531,597,952,1146 
12,271,759,951 
121,248,706,726,937 
539,982 
1146 
1134 
436,617 
164 
939 
1018 
164 
482 
153 
15 
3 
239 
164 
124 



VAN NATTA CITATIONS 

Name C i t a t i o n Pages 

Ronald L. Reedy 36 Van Natta 1633 (1984) 936 
Richard T. R e i l l e y 37 Van Natta 1192 (1985) 1179 
Stephen L. Rennels 36 Van Natta 1360 (1984) 431 
Nancy J. Rensing 37 Van Natta 3 (1985) 1207,1209,1211 
Cleve A. Retchless 35 Van Natta 1788 (1983) 61,75,1155 
Ronald A. Richard 35 Van Natta 1635 (1983) 539 
Herbert E. Richards 36 Van Natta 791 (1984) 508,561,1023 
A l b e r t D. Richey 36 Van Natta 1580 (1984) 418,432,739,952 
Christopher M. Riddl37 Van Natta 1224 (1985) 1242 
Roger Riepe 37 Van Natta 3 (1985) 39 
Carlos V. Rios 8 Van Natta 85 (1972) 12 
Gleason V. Rippey 36 Van Natta 778 (1984) 148,506,729,1282 
Lesley Robbins 31 Van Natta 208 (1981) 506 
Frank R. Roberts 37 Van Natta 730 (1985) 1286 
Peggie Roberts 15 Van Natta 76 (1975) 1086 
Sylv i a J. Roberts 36 Van Natta 613 (1984) 482 
Everett R. Robinson 36 Van Natta 1290 (1984) 526,1042 
Maxine P. Robinson 35 Van Natta 1278 (1983) 50,642 
Ramon Robledo 36 Van Natta 632 (1984) 639 
John C. Roop 35 Van Natta 1652 (1983) 649,945 
George N. Roth 14 Van Natta 202 (1975) 164 
Wilma H. Ruff 34 Van Natta 1048 (1982) 581 
Thomas L. Runft 36 Van Natta 1660 (1984) 472 
Barbara Rupp 30 Van Natta 556 (1981) 30 
H i l a r y Russell 37 Van Natta 470 (1985) 474 
JoAnne E. Russell 35 Van Natta 821 & 1082 1028 
John E. Russell 36 Van Natta 678 (1984) 164,452,1102,1171 
James L. Saleen 35 Van Natta 621 (1983) 437,1171 
Zoi Sarantis 36 Van Natta 1634 (1984) 271,418,432 
Laurence E. Saxton 37 Van Natta 692 (1985) 1078 
Lucine Schaffer 33 Van Natta 511 (1981) 1042,1171 
Richard A. Scharbach37 Van Natta 598 (1985) 1002,1033,1064,1202,1246 
Anna M. Scheidemante35 Van Natta 740 (1983) 958 
Henry A. Schmidt 34 Van Natta 582 (1982) 1189,1192 
Kenneth E. Schmidt 35 Van Natta 592 (1983) 263 
Richard Schoennoehl 31 Van Natta 25 (1981) 92,280,547 
Charles M. Schwab 36 Van Natta 333 (1984) 542 
Paul Scott 35 Van Natta 1215 (1983) 581 
Daryl W. S e l l 37 Van Natta 649 (1985) 945,1071 
Randal R. Senner 36 Van Natta 1126 (1984) 494,673 
Lee E. Short 29 Van Natta 731 (1980) 137 
Lee E. Short 37 Van Natta 137 (1985) 194 
Stanley S i l e r 35 Van Natta 196 (1983) 1088 
Andrew Simer 37 Van Natta 118 (1985) 951,1242 
I r v i n L. S l a t e r 35 Van Natta 1368 (1983) 455 
Robert Smeltzer 36 Van Natta 1364 (1984) 1145 
Carl L. Smith 35 Van Natta 1294 (1983) 960 
Gary L. Smith 34 Van Natta 522 (1982) 61,75 
Gavin L. Smith 30 Van Natta 109 (1980) 694 
Gary 0. Soderstrom 35 Van Natta 1710 (1983) 1208 
Gerardo V. Soto, Jr, .35 Van Natta 1801 (1983) 497 
Charles Sparkman 36 Van Natta 768 (1984) 1119 
Mary J. Spontak 37 Van Natta 230 (1985) 934,1028,1030,1134 
Guy E. Stephenson 36 Van Natta 1055 (1984) 1189 
Ray A. Stern 36 Van Natta 1328 (1984) 982 
Loren Stevens 34 Van Natta 448 (1982) 189 
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VAN NATTA CITATIONS 

Name C i t a t i o n Pages 

Clara E. Stewart 37 Van Natta 181 (1985) 998 
Wesley Stiennon 35 Van Natta 365 (1983) 976 
Warren F. S t i e r 36 Van Natta 334 (1984) 65,616 
Thomas J. Stokes 37 Van Natta 134 (1985) 1146 
Mary Stone 36 Van Natta 206 (1984) 998 
Rodney C. Strauss 37 Van Natta 1212 (1985) 1208 
Ervin M. S t r i c k l a n d 36 Van Natta 173 (1984) 1183 
Mark T. Sturgis 37 Van Natta 715 (1985) 1052 
B i l l M. Sturtevant 37 Van Natta 294 (1985) 995,1275,1279 
Margaret J. Sugden 35 Van Natta 1251 (1983) 1179,1192 
Lawrence M. Sullivan35 Van Natta 1383 (1983) 202 
Steven F. Taafe 36 Van Natta 1634 (1984) 221,715 
Charles C. Tackett 31 Van Natta 61 (1981) 681 
Frank L. Taylor 36 Van Natta 650 (1984) 280 
Eugene Thomas 35 Van Natta 16 (1983) 785 
Raymond Thornsberry 35 Van Natta 1234 (1983) 612 
Marvin Thornton 34 Van Natta 998 (1982) 39,419 
Bonnie R. Tolladay 35 Van Natta 198 (1983) 181 
Randy Townsend 37 Van Natta 58 (1985) 1247 
Carolle J. Tucker 36 Van Natta 1374 (1984) 494 
George M. Turner 37 Van Natta 531 (1985) 597,651,720,761,952 
Robert D. T u t t l e 36 Van Natta 1687 (1984) 949 
Lewis Twist 34 Van Natta 52 & 290 239,984 
William E. Urton 34 Van Natta 1263 (1982) 668 
Donald M. Van Dinter35 Van Natta 1574 (1983) 652 
Wayne L. Vance 36 Van Natta 1254 (1984) 542 
Ramona A. Waits 36 Van Natta 1684 (1984) 1073 
Waunita M. Walker 36 Van Natta 44 (1984) 1078 
Beverly J. Watkins 36 Van Natta 1584 (1984) 1160 
Junior L. Weatherfor36 Van Natta 1705 (1984) 472 
Sylvia A. Weaver 37 Van Natta 656 (1985) 1128 
Marion R. Webb 37 Van Natta 660 (1985) 1258,1291 
Joseph F. Weckerle 35 Van Natta 1693 (1983) 667 
Samuel Weimorts 32 Van Natta 198 (1981) 115 
James C. Welch 35 Van Natta 1794 (1983) 271,1011 
Theresa L. Welch 35 Van Natta 1724 (1984) 122 
Barbara A. Wheeler 37 Van Natta 122 (1985) 638,927,945,995,1041,1071,1141,1183= 
Ray A. Whitman 36 Van Natta 160 (1984) 82,745,923 1266 
Thomas C. W h i t t l e 36 Van Natta 343 (1984) 660,674,822 
Karl J. Wild 37 Van Natta 491 (1985) 539 
Hazel M. W i l l i s 35 Van Natta 1750 (1983) 694 
Donald C. Wischnofsk32 Van Natta 136 (1981) 606,1035,1145 
Casimir Witkowski 35 Van Natta 1661 (1983) 660,687,706,933,1042,1244,1291 
Melvin J. Wood 36 Van Natta 1623 (1984) 590 
Donald Woodman 34 Van Natta 178 (1982) 960 
Walker A. Wright, Jr34 Van Natta 1208 (1982) 101 
Lawton R. Wroe 37 Van Natta 1239 (1985) 1231 
Clyde C. Wyant 36 Van Natta 1067 (1984) 164,452,474,1171 
Eduardo Ybarra 36 Van Natta 1108 (1984) 194 
Myrtle E. York 36 Van Natta 23 (1984) 956 
Clarence Zwahlen 35 Van Natta 229 (1983) 194 
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ORS CITATIONS 

page(s) 
ORS 19.026 861 
ORS 19.028 861 
ORS 19.033(1) 861 
ORS 19.033(2) 861 
ORS 19.035 -861 
ORS 19.190(1) 861 
ORS 23.185(5) 300 
ORS 30.265 (3) (c) 1300 
ORS 30.275 1300 
ORS 40.065 —674 
ORS 40.065(2) 822 
ORS 40.135(m) & (q) 59 
ORS 4 0 . 2 3 5 — -1179 
ORS 82.010(2)(a) -360 
ORS 109.070 326 
ORS 109.070(2) 326 
ORS 109.070(6) 326 
ORS 109.125 326 
ORS 147.005 to 147.365 1097 
ORS 147.015(1) 1097 
ORS 147.015(3) 1097 
ORS 147.015 5 1097 
ORS 147.155(5) 1097 
ORS 167.117 t o 167.162- -1318 
ORS 174.010 319 
ORS 183.310 TO .550 1208,1357 
ORS 183.315(1) 984 
ORS 183.440 621 
ORS 183.480 984 
ORS 183.482 1208 
ORS 183.482(6) —984 
ORS 183.484 984 
ORS 183.490 —984 
ORS 183.500 984 
ORS 655.615 130 
ORS 656.001 1341 
ORS 656.003 1341 
ORS 656.005 —1018 
ORS 656.005(6) 326 
ORS 656.005(7) 466,1088 
ORS 656.005(8) 668 
ORS 656.005(8)(a) 263,360,539,1224,1289,1323,1334 
ORS 656.005(8)(B) 1341 
ORS 656.005(9) 600,849 
ORS 656.005(11) 36 
ORS 656.005(13) 545,836 
ORS 656.005(14) 210,501,858 
ORS 656.005(17) 92,251,351,762,839,1105,1251,1012 
ORS 656.005(18) —858 
ORS 656.005(19) 1354 
ORS 656.005(21) 813,858 
ORS 656.005(25) 501 
ORS 656.005(27) 113,210,544 
ORS 656.005(28) 210,858,1224,1341 
ORS 656.012 21,1028 
ORS 656.012(l)(a) 1318 
ORS 656.012(2) 1300,1341 
ORS 656.012(2)(a) 688,924 
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ORS 656.012(2)(b) 30,1179,1291 
ORS 656.012(2)(c) 688 
ORS 656.017 -257,810,1208 
ORS 656.017(1)- 778 
ORS 656.017(l)(a) 806 
ORS 656.017 l ) ( b ) 806 
ORS 656.018 360 
ORS 656.018(1)- 778 
ORS 656.018(l)(a) 778 
ORS 656.018 1 c 778 
ORS 656.018(3)- 419,858 
ORS 656.018(4)- 115,164 
ORS 656.020 —257,360 
ORS 656.023 —210,810,1224,1357 
ORS 656.027 —210,810,1224,1318,1357 
ORS 656.027(3)- 210,1224 
ORS 656.027(7)- 813,855 
ORS 656.029 —501,552,813,829,858 
ORS 656.029(1)- 552,829 
ORS 656.029(2)- 501,813,829,858 
ORS 656.033 — 712 
ORS 656.052 -829 
ORS 656.054 —210,472,810,829 
ORS 656.054(1)- 257,552,1318 
ORS 656.054(3)- 257,552,810 
ORS 656.124 -829,858 
ORS 656.128 —813,855 
ORS 656.128(1)- 813,855 
ORS 656.138(1)- 1341 
ORS 656.154 — 39,116,124,360 
ORS 656.202(2)- 315,425,600,612,785 
ORS 656.204 —36,484 
ORS 656.204(2)- 326,1341 
ORS 656.204(3)- 326 
ORS 656.204(4)- 326,598 
ORS 656.206(1)- 321,421,515,751,1341 
ORS 656.206(1)( a ) 164,194,342,585,751,773,803,851,952, 

976,1081,1100,1215,1341 
ORS 656.206(2)- 360,941,1341 
ORS 656.206 3 - 1,78,106,160,164,194,300,342,344,421,515,531, 

538,540,585,597,651,660,720,731,751,761,773,851,952,976,1055, 
1121,1139,1146,1215,1341 

ORS 656.206(4)-— 1341 
ORS 656.206(5)- 54,344,612,751,1341 
ORS 656.208 —434,1341 
ORS 6 5 6 . 2 1 0 — — 113,544,579,688 
ORS 656.210(1)-— 360,1341 
ORS 656.210(2)- 256 
ORS 656.210(3)- 35,252,443,455,557,606,691,701,709,768,973,107 

1269,1288,1341 
ORS 656.212 — 1059,1327,1336 
ORS 656.214 — 164 
ORS 656.214(a)-— 506 
ORS 656.214(2)- 617 
ORS 656.214(2)(c) 706 
ORS 656.214(5)- 21,89,115,223,292,587,590,692,706,714, 

773,803,815,1003,1073,1081,1160,1341 
ORS 656.215(5)- 1000 
ORS 656.216(1 )- 21 
ORS 656.218(3)- 484,790 
ORS 656.218(5)- 484 
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ORS 656.222 83,593,815,1003 
ORS 656.226 326,928 
ORS 656.236(1) 3,33,39,641 
ORS 656.245 -33,43,51,92,106,174,194,208,243,317,349,367,437,474, 

477,483,515,529,543,600,612,619,667,694,726,1018,1071,1183,1229,1246, 
1295,1310,1357 

ORS 656.245(1) 360,1086,1119,1220,1286,1295,1317 
ORS 656.245(3) 1220 
ORS 656.248 1018 
ORS 656.248(1)- — 1 3 5 7 
ORS 656.248(2) 1018,1339 
ORS 656.252 545 
ORS 656.254 545 
ORS 656!262 351,1035,1051,1064,1336 
ORS 656.262(1) 1357 
ORS 656.262(2) —21,164,688,1035, 
ORS 656.262(3) 1288 
ORS 656.262(4) 360,688,691,768,785,806,973,1035,1269,1288,1312,1341 
ORS 656.262(6) 21,67,259,348,600,785,956,1136,1169,1312 
ORS 656.262(8) -1134,1192 
ORS 656.262(9) 115,164,453,583,656,743,785,790,813,1136 
ORS 656.262(10) 82,121,230,256,339,357,360,475,477,522,571,579, 

615,656,745,785,790,956,1030,1082,1134,1155,1169,1179,1212,1269, 
1275,1288,1312,1336 

ORS 656.262(12) 575,756,1021,1229 
ORS 656.263(1) 641 
ORS 656.265 617 
ORS 656.265(1)—- — 1289 
ORS 656.265(2) 1088 
ORS 656.265(3) 1331 
ORS 656.265(4) 305,617,712,1289 
ORS 656.265(4)(a) —305,645,1289,1331 
ORS 656.265(4)(c) -645 
ORS 656.268 21,164,194,248,339,357,477,491,526,751,762,849,1031,1051, 

1059,1064,1071,1108,1222,1260,1275,1327 
ORS 656.268(1) 154,219,639,1341 
ORS 656.268(2) 92,194,219,427,836,1051,1231,1260,1275,1279 
ORS 656.268(3) 508,757,756,836,956,1021 
ORS 656.268(4) 153,164,194,360,547,674,694 
ORS 656.268(5) 292,664,681,1160,1253 
ORS 656.271(1) 360 
ORS 656.273 58,115,124,137,181,218,351,367,474,477,491,526, 

694,790,841,1064,1108,1117,1119,1183 
ORS 656.273(1) 9,85,149,208,243,269,280,367,415,440,,465,491, 

515,598,715,728,784,960,1229,1270,1341 
ORS 656.273(2) 1189 
ORS 656.273(3) 243,351,360,515,694,839 
ORS 656.273(4) 51,694 
ORS 656.273(4)(a) 367,692 
ORS 656.273(4)(b) 575,756,1021,1051,1229 
ORS 656.273(6) 62,63,121,122,243,351,360,515,1064,1169,1270 
ORS 656.273(7) 960 
ORS 656.276(2)(c) 621 
ORS 656.278 51,58,124,164,174,176,194,505,526,549,612,667,727,1028, 

1051,1059,1067,1071,1117,1119,1201,1270,1294 
ORS 656.278(1) 505,549,612 
ORS 656.278(2) 612 
ORS 656.278(3) 51,505 
ORS 656.278(4) 526,1051,1059,1117,1201 
ORS 656.278(5)- 549 
ORS 656.283 326,1108,1171,1189 -1402-



ORS 656.283(1) 21,27,1327,1339 
ORS 656.283(2) 183 
ORS 656.283(6) 326,660,750,927,974,1272,1291 
ORS 656.283(7) 621 
ORS 656.285 621 
ORS 656.286 —861 
ORS 656.287 1291 
ORS 656.287(1) 1341 
ORS 656.288 861 
ORS 656.288(2) 861 
ORS 656.289T 51 
ORS 656.289(3) 30,32,38,240,538,570,604,1169,1200,1212,1215 
ORS 656.289(6) 481 
ORS 656.295 51,54,57,174,819,861,1049,1102,1119,1215,1244 
ORS 656.295(1) 30,1212 
ORS 656.295(2) 67,76,472,604,681,1215 
ORS 656.295(3) 460,641,647,700 
ORS 656.295(5) 3,53,82,92,118,123,164,174,176,242,243,432,437, 

449,460,466,494,506,522,560,574,598,600,641,648,652,660,663,667, 
674,687,688,700,706,748,767,822,927,933,956,956,974,986,1041,1055, 
1071,1073,1083,1107,1169,1171,1183,1198,1241,1258,1262,1291 

ORS 656.295(6) 38,664,706,984,1049,1212 
ORS 656.295(8) 819,861,984 
ORS 656.298 51,365,841,861,984,1354 
ORS 656.298(1) 313,861,984 
ORS 656.298(3) 861,1354 
ORS 656.298(4) 861,1049 
ORS 656.298(5) 861 
ORS 656.298(6) 246,321,815,1212,1354 
ORS 656.307 472,656,785,806,991,1031,1049,1136,1155,1178,1189,1201, 

1229 
ORS 656.307(2) 1136 
ORS 656.310 1291 
ORS 656.310(2) 1291 
ORS 656.313 153,319,600,861 
ORS 656.313(1) 21,76,153,164,248,319,360,652,924,1077,1119,1321 
ORS 656.313(2) 21,153,271,319,360,623,706,760,924,1321 
ORS 656.313(4) 319 
ORS 656.319(1) 183,1068,1102,1189,1192,1308 
ORS 656.319(1)(a) 1102,1179,1192,1308 
ORS 656.319(l)(b) 183,317,1102,1108,1179,1308 
ORS 656.325 720 
ORS 656.325(1) 1327 
ORS 656.325(2) 684 
ORS 656.325(3) 434,496,612,720 
ORS 656.325(4) 496,720 
ORS 656.325(5) —1241,1341 
ORS 656.325(6) 612,1327 
ORS 656.340 219,1341 
ORS 656.382 121,360,579,804,956,1030,1212 
ORS 656.382(1) 12,181,431,477,545,692,785,951,963,998,1018 
ORS 656.382(2) 271,434,667,672,684,709,769,795,849,927,951,1041, 

1069,1078,1146,1212,1282 
ORS 656.382(3) 956,1212 
ORS 656.386 425,985 
ORS 656.386(1) 181,425,728,769,770,800,804,849,945,963,1078,1102 
ORS 656.386(2) 12,271,418,432,434,545,739,1069 
ORS 656.388(1) 804,1042 
ORS 656.388(2) 27,804 
ORS 656.388(4) 271 
ORS 656.407 829 
ORS 656.411 829 
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ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 728 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 657 
ORS 659 
ORS 659 
ORS 659 
ORS 659 
ORS 659 
ORS 659 
ORS 659 
ORS 659 
ORS 659 

.419(1) 

. 5 0 4 — 

. 5 0 5 — 

. 5 0 8 — 

. 5 5 6 — 

. 5 6 6 — 

. 5 7 8 — 

.580(2) 

. 5 8 7 — 

. 5 9 3 — 

.593(1 

.593(1 

.593(1 

.593(1 

.593(1 

.593(2 

.593(3 

.632— 

.636(2 

.704(1 

.704(2 

.704(3 

.708(1 

.708(5 

.726(2 

.726(3 

.726(3 

.728(1 

.728(5 

.728(6 
( 7 ) — . 
.740— 
.740(1 
.740(3 
.745— 
.752(1 
.752(2 
.752(2 
.794(2 
.802— 
.802— 
.802(1 
.802(1 
.802(1 
.802(2 
.804— 
.806— 
.807— 
.807(1 
.807(4 
.807(5 
.195(1 
.040(1 
.095(1 
.121 — 
.121(1 
.121(3 
.410— 
.415 — 
.415(1 
.415(2 

1357 
-—829,1357 

829 
— 8 2 9 
-501.829 
- —1357 

39,116,124,360 
3 

3,39,124 
1082 
3,39,116,257 

(a) 419 
(b) -419 
(c) - —3,124,419,711 
( d j - 3,39,116,124,711 

— 3 
3,39,124 

552 
(b) 1059 

326,984 
27 
—1208,1339 

1357 
1295 

(c) - 621 
1295 

(a) — 1 3 5 7 
466,960 

1108 
664,1108 

1108 
—810 

810 
810,1208 

466,960 
1300,1357 

(a) — 1357 
(b) 1300,1357 
(b) 1357 
805 — 8 4 6 
—331,337,373 

466 
(a) 339,668,725,1088,1128,1174,1202 
(b) 668 

337,668 
—263,373,668 

846 
434,846 
— 305,315,806,998,1035 
315 
1035 

— — 1 2 6 2 
380 
380 

—380,1300 
380 

380 
—380,1300 

380,1300 
380 
380 
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ORS 677.085(2) 47 
ORS 684.010 to 684.990 -1357 
ORS 689.535(3)(c) 47 
ORS 689.545 47 

ADMINISTRATIVE RULE CITATIONS 

page(s) 
OAR 436-10-001 1295 
OAR 436-10-040— 1295 
OAR 436-10-090(5) 1339 
OAR 436-30-030(3)- 1260 
OAR 436-51-054 501 
OAR 436-51-120(4) & (5) 1155 
OAR 436-52-050 257,552 
OAR 436-52-050(5) 257 
OAR 436-54-212 704 
OAR 436-54-212(4) (a) 924 
OAR 436-54-222 427,1059 
OAR 436-54-222(2) —427,1059 
OAR 436-54-222(3) 427,1327 
OAR 436-54-222(4) 427 
OAR 436-54-222(5) 427,942,1241,1262 
OAR 436-54-222(5)(c)- 1262 
OAR 436-54-222(6) 427 
OAR 436-54-222(6)(b)-- 427,1262 
OAR 436-54-222(7) 942,1262 
OAR 436-54-225- 1059 
OAR 436-54-232(3) 681 
OAR 436-54-245(4) 129,269 
OAR 436-54-281 684 
OAR 436-54-282— 684 
OAR 436-54-283 684 
OAR 436-54-284- —684 
OAR 436-54-285 684 
OAR 436-54-286- 684 
OAR 436-54-310(3)- 688 
OAR 436-54-310(3)(c) — 571 
OAR 436-54-310(3) (e) 70,248 
OAR 436-54-310(4) 606 
OAR 436-54-320 14,70,163,194,1059,1321 
OAR 436-54-320(1) 194 
OAR 436-54-332 656 
OAR 436-60-030 1262 
OAR 436-61-010(3)(g)(A) 1300 
OAR 436-61-050(8) -1300 
OAR 436-61-060(3)(e) 664 
OAR 436-61-100(5) -1108 
OAR 436-61-126(12) 1108 
OAR 436-61-154(3)(b) 664 
OAR 436-61-161 1003 
OAR 436-61-410(1) 664,731 
OAR 436-61-410(2) 731 
OAR 436-61-410(4) -731 
OAR 436-61-420(1) 731 
OAR 436-61-981 — 466,960 
OAR 436-65-005(6)- 1231 
OAR 436-65-010(3) 1260 
OAR 436-65-200(2) -434 
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OAR 436-65-225(2) 612 
OAR 436-65-500 to 436-65-532 1151 
OAR 436-65-515(3) 286 
OAR 436-65-536 451 
OAR 436-65-548 451 
OAR 436-65-550 506,706 
OAR 436-65-555 —451,506 
OAR 436-65-555(2) 706 
OAR 436-65-600 et seq. 83,85,102,106,141,176,199,230,261, 

266,272,282,287,292,443,515,524,587,660,751,755,762,773,815,822, 
983,986,1000,1025,1067,1070,1073,1100,1105,1146 

OAR 436-65-602(2)(a) 254,815 
OAR 436-65-603 239 
OAR 436-65-603(2) 239 
OAR 436-65-605 223 
OAR 436-65-605(5)(a) 623 
OAR 436-65-607 -102.115 
OAR 436-65-608— -822 
OAR 436-65-608(2)(b) 692 
OAR 436-65-608(3) (b) 593 
OAR 436-65-665(5) 176 
OAR 436-65-800(2) 815 
OAR 436-69-003 et seq.- — 1 0 8 6 
OAR 436-69-003(2) 1295 
OAR 436-69-005(1)- 545 
OAR 436-69-005(6) 545 
OAR 436-69-101(2) et seq. 545 
OAR 436-69-101(8) -1310 
OAR 436-69-201 1086 
OAR 436-69-201(2)(a) 92,254,425,1049,1310,1357 
OAR 436-69-201(4) (a)- -1247 
OAR 436-69-201(6)— 1295 
OAR 436-69-201(7) 1038 
OAR 436-69-201(10) —47 
OAR 436-69-201(11) 39,47 
OAR 436-69-301 1086 
OAR 436-69-301(2) 58,156,1086,1247 
OAR 436-69-320(2) 1357 
OAR 436-69-420(7) 1339 
OAR 436-69-501 437,1171,1330 
OAR 436-69-501(3) 1171 
OAR 436-69-501(4)- — 1171 
OAR 436-69-507(3) 1330 
OAR 436-69-507(4)(b) 1330 
OAR 436-69-701 1018 
OAR 436-69-701(1) — 597 
OAR 436-69-701(4)- 1339 
OAR 436-69-801(4) 600 
OAR 436-83-125 313 
OAR 436-83-230 183 
OAR 436-83-280 460 
OAR 436-83-310 810 
OAR 436-83-400(3) 59,63,367 
OAR 436-83-460- 59,475,1134 
OAR 436-83-480(1) 294 
OAR 436-83-480(2) -164 
OAR 436-83-510 367 
OAR 436-83-810(l)(a) 164 
OAR 436-83-820(4) & (5) 1059 
OAR 437-47-080 319 
OAR 438-05-005(4) 1143 
OAR 438-05-005 to 438-09-010 1291 
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OAR 438-05-005 to 438-12-015 1171 
OAR 438-05-035 1179,1291 
OAR 438-05-040(4) 681 
OAR 438-05-040(4)(b)- -604 
OAR 438-05-040(4)(c)- 506,538,604,1143 
OAR 438-06-010 505,649 
OAR 438-06-015 183 
OAR 438-06-040 498,1231 
OAR 438-06-065 460 
OAR 438-06-070 65,155,570,986 
OAR 438-06-075 21 
OAR 438-06-085 1098 
OAR 438-06-105 681 
OAR 438-06-110 21 
OAR 438-07-005 1250 
OAR 438-07-005 et seq. 1291 
OAR 438-07-005(2) 1179 
OAR 438-07-005(3) 1143 
OAR 438-07-005(3) (a)- 975 
OAR 438-07-005(3)(b) -1143,12291 
OAR 438-07-005(4) 1272 
OAR 438-07-005(5) 974 
OAR 438-07-005(6) 1179 
OAR 438-07-005(2) 458,491 
OAR 438-07-015 715,1134 
OAR 438-07-015(2) 660,688,1179 
OAR 438-07-015(3) 1179 
OAR 438-07-025 1049,1073,1143 
OAR 438-07-025(1) 294,522,1143 
OAR 438-07-025(2) 164,522 
OAR 438-11-005(2) 506,538 
OAR 438-11-010— —927,1041 
OAR 438-11-010(1) 730,1286 
OAR 438-11-010(2) 296 
OAR 438-11-010(3) 3,506,665,1198,1200,1207,1209,1210,1211 
OAR 438-12-005(1)(a) 164,612,1201 
OAR 438-12-005(1) (c) 505 
OAR 438-12-010 612,1201 
OAR 438-12-010(1) 505 
OAR 438-12-010(2) 505 
OAR 438-12-010(3) 505 
OAR 438-12-010(4) & (5) — 1 0 5 9 
OAR 438-47-005 271 
OAR 438-47-010 770 
OAR 438-47-010(1) 473 
OAR 438-47-010(1) (b) 1287 
OAR 438-47-010(2) 118,137,189,216,294,431,473,483,538,649,652,667, 

709,927,951,1041,1071 
OAR 438-47-015 27,667 
OAR 438-47-020 770 
OAR 438-47-020(1) 294,991,1071 
OAR 438-47-020(l)(a)— -927 
OAR 438-47-025 —434,538,927 
OAR 438-47-030 425 
OAR 438-47-030(1) 545,998 
OAR 438-47-040(1) 739 
OAR 438-47-040(2) 728,804 
OAR 438-47-045 418,432,1069 
OAR 438-47-045(1) 271,739,1261 
OAR 438-47-055 -248,927,985,1041 
OAR 438-47-070 1059 
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OAR 438-47-070(1) 549,667 
OAR 438-47-070(2) 549,667 
OAR 438-47-090 491,615,656,1178 
OAR 438-47-090(1) 205,981 

LARSON CITATIONS 

page(s) 
1 Larson, Workmen's Compensation Law, Section 19.00 (1984) 189 
1 Larson, WCL, Section 19.33 (1984) -189 
1A Larson, WCL, 5-82, Section 22.00 (1985) -964 
1C Larson, WCL, Section 47.51 (1982) 1318 
1C Larson, WCL, Section 48.40 (1982) 800 
1C Larson, WCL 9-12, Section 49.11 (1980) —829 
3 Larson, WCL, Section 95.21 (1971) 806 
4 Larson, WCL, Section 95.27 (1984) 656 

The following Memorandum Opinions are not published in this volume. These 
decisions may be ordered from the Workers' Compensation Board using the 
numbers provided. 

MEMORANDUM OPINIONS 

Name, WCB Number (Month/Year) 
AbregoTfanuela R., 83-04951 (3/85) 
Adams, Kathy J., 83-07364 (2/85) 
Adams, Patricia R., 83-10413 (2/85) 
Adams, Robert B., 83-08441 (6/85) 
Ahn, Jong J., 83-10027 (7/85) 
Akers, Gordon M., 83-09984 (4/85) 
Akins, Jean M., 83-07497 (6/85) 
Albrich, Dan R., 84-01178 (5/85) 
Alexander, Ethridge, 83-07827 etc. (1/85) 
Allen, George M., 84-03181 (4/85) 
A l l i e , T.L., 83-07475 (3/85) 
Andersen, Carol J., 83-10931 (1/85) 
Anderson, Cathy B., 84-01694 (7/85) 
Anderson, David A., 82-02326 (1/85) 
Anderson, Patricia M., 83-07070 (4/85) 
Anderson, William E., 82-08703 (1/85) 
A n f i l o f i e f f , Samson, 84-07604 (6/85) 
Anshen, Alan J., 84-00541 (1/85) 
Anthony, Alberta S., 83-11300 (9/85) 
Archuleta, Chris A., 84-07548 (6/85) 
Armstrong, Ray, 80-01476 (6/85) 
Atkinson, Christine E., 84-03809 (7/85) 
Avalon, Susan R. (Employer) (3/85) 
Baker, Roy R., 83-10468 (5/85) 
Barker, George W., 84-02695 (9/85) 
Barnes, James A., 84-07269 (6/85) 
Barnhardt, Bobbie E., 83-10989 (9/85) 
Barr, Peter E., 84-00529 (2/85) 
B a r t l e t t , David L., 83-10604 etc. (8/85) 
Baustian, Randall B., 82-07657 (8/85) 
Beach, Leroy A., 84-09740 (9/85) 
Bealey, David, 84-03941 (6/85) 
Beard, Richard M., 83-06572 (3/85) 

Beasley, John F,, 81-09816 etc. (1/85) 
Benetti, Angelo L., 83-05401 (7/85) 
Bennett, Ann M., 83-08379 (9/85) 
Bennett, Paul D., 84-00664 (8/85) 
Benson, Pattie J., 84-06437 (5/85) 
Bernard Motor Supply, 84-03143 (8/85) 
Bernard, William J., 84-03143 (8/85) 
Betterton, Randy G., 84-10430 (6/85) 
Biggs, GaryM., 84-05790 (9/85) 
Biskeborn, Rodney A., 84-06902 (8/85) 
Blakley, Judy J., 82-04922 (2/85) 
Bloomer, Greg E., 83-06727 (2/85) 
Bloomfield, Michael I . , 83-12121 (3/85) 
Bodenhamer, Paul H., 82-10525 (4/85) 
Bonney, Terry L., 84-04259 etc. (7/85) 
Bowen, Coy F., 83-11642 (8/85) 
Boydston, Erma L., 84-06429 (3/85) 
Branom, Samuel L.,_83-09531 etc. (1/85) 
Briggs, MichaeT R., 83-09701 (4/85) 
Bright, Delores M., 84-03421 (3/85) 
B r i t t o n , Paul W., 83-08680 (7/85) 
Brown (Church), Sherry, 83-06132 (5/85) 
Brown, Darlene M., 84-00928 (6/85) 
Brown, Evelyn Appel, 84-05843 (7/85) 
Brown, Marvin L., 81-09489 etc. (2/85) 
Brown, Rodney F., 83-05801 (5/85) 
Brueckner, Anna, 84-10723 (9/85) 
Buckmaster, Gerald J., 84-08735 (4/85) 
Burns, Robert T., 83-03151 etc. (5/85) 
Bustamante, Joan, 84-00134 etc. (8/85) 
Butler, Larry H., 84-09580 (7/85) 
Butler, Linda, 83-12251 (4/85) 
Butson, Robert C., 84-04319 (5/85) 
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Name, WCB Number (Month/Year) 
Cahan, Shirley G., 83-03651 (2/85) 
Calawa, Glenn T., 84-00006 etc. (8/85) 
Calkins, Kathy K., 84-02419 (7/85) 
Callahan, Tommie D., 84-00721 (8/85) 
Carlson, James E., 84-02203 (2/85) 
Carr, William E., 83-05764 etc. (8/85) 
Carter, David J., 83-09917 (3/85) 
Case, William H., 83-12174 (1/85) 
Cave, Bonnie B., 84-07084 (7/85) 
Cayo, P h i l l i s , 82-09451 (4/85) 
Chan, Sangauth, 84-06968 (7/85) 
Chapman, Rosa (Gillette),80-10362 (2,4/85) 
Chatterson, Arliss M., 84-02959 (3/85) 
Choquette, Kenneth E., 83-07556 (6/85) 
Christensen, Richard, 84-03279 etc. (8/85) 
C l a f l i n , Betty J., 83-11524 etc. (3/85) 
Clark, Tommy E., 83-08836 (1/85) 
Cloney, Brenda, 84-03855 (5,7/85) 
Cogburn, Sandra, 83-02287 etc. (2/85) 
Colcleaser, Everette D., 84-00845 (8/85) 
Cole, Donna M., 83-06975 (2/85) 
Colombo, Richard J., 84-05050 (5/85) 
Comstock, Dickie A., 84-04120 (9/85) 
Conaway, James C, 82-01640 etc. (6/85) 
Cooper, Ray K., 84-02674 (3/85) 
Copeland, Ernest M., 83-10623 (3/85) 
Cornelius, Irene L., 83-06841 (4/85) 
Costello, Guy L., 83-09435 etc. (1/85) 
Cox, Fred A., 84-05161 (3/85) 
Cox, Randall C, 84-02326 (5/85) 
Coxey, Harry A., 83-08923 etc. (6/85) 
Coy, James P., 83-03556 (1/85) 
Craig, Curtis E., 77-01874 (8/85) 
Crain, Joyce I . , 84-01120 (2/85) 
Cross, Clarence E., 83-08906 (4/85) 
Crowder, Hobert E., 83-09809 (1/85) 
Crumble, Wendy R., 83-09104 (3/85) 
Crump, Orson K., 84-06426 (5/85) 
Culley, Timothy D., 83-11044 (4/85) 
Cupps, Sandra K., 84-02908 etc. (4/85) 
Curry, Kenneth D., 84-06095 etc. (5/85) 
Curtis, Margaret J., 83-03641 (1/85) 
Curtis, Wendy C, 83-11912 (2/85) 
Daly, James S., 84-07571 (9/85) 
Daniels, Robin E., 83-11931 (1/85) 
Dass, John J., 83-02753 (6/85) 
Daugherty, Eldred D., 83-10075 etc. (7/85) 
Davenport, Jack A., 83-08678 etc. (8/85) 
Davila, Epifanio C, 85-00739 (8/85) 
Davis, Anna R., 84-01911 (9/85) 
Davis, Bobby L., 84-06494 (5/85) 
Davis, Jefferson L., 84-01795 (7/85) 
Davis, Jewell, 84-03395 etc. (7/85) 
Davis, Raymond R., 84-03395 etc. (7/85) 
De La Rose, Simon, 84-04262 (5/85) 
Delfs, Rick L., 84-12431 (8/85) 
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DeLisle, Brian, 84-07022 (5/85) 
Depew, Carmon L., 84-10377 (9/85) 
Dickens, Douglas B., 84-03801 etc. (8/85) 
Dickinson, Floyd T., 84-07259 etc. (7/85) 
D i l l , Jimmy H., 83-10170 (7/85) 
Dimatteo, Joe W., 84-09381 (9/85) 
Dime-In-Bull, Inc., 84-03416 (7/85) 
Dittman, John R., 84-09010 (8/85) 
Dolinar, Henry J., 82-11180 etc. (2/85) 
Donovan, William A., 83-12093 (4/85) 
Dorsey, Terry E., 84-04641 (9/85) 
Driggers, Roger A., 84-03514 (5/85) 
Duckett, James E., 83-07023 etc. (9/85) 
Duncan, Debra L., 84-04540 (4/85) 
Durflinger, Rick L., 84-08799 (6/85) 
Duval, Ronald K., 83-00739 etc. (5/85) 
Eaggleston, Richard, 82-08904 (3/85) 
Earley, Robert F., 84-10617 (8/85) 
Ehlin, Norman E., 84-05571 (7/85) 
Ellingson, Steve, 82-06605 (1/85) 
Evans, Mary K., 84-01025 (7/85) 
Fahlgren, Dorothy A., 84-01154 (3/85) 
Ferguson, Tace C, 84-09189 (8/85) 
Ferry, Barbara & Harlan (9/85) 
Finley, Orin G., 83-10167 etc. (8/85) 
Fisher, Deryl E., 80-07170 (1/85) 
Flanary, Susanne, 83-05078 etc. (9/85) 
Foss, Jerry H., 84-05731 etc. (9/85) 
Foster, Barbara K., 84-00412 (2/85) 
Fowke, Ernest H., 83-03357 etc. (7/85) 
Fox, James E., 84-04174 (8/85) 
Francis, Jesse J., 84-04825 etc. (7/85) 
Franke, Donald M., 84-05947 (4/85) 
Free, Sharon D., 84-03485 (6/85) 
French, Sharon A., 83-10099 (4/85) 
Funderburg, Gilbert, 83-04703 etc. (9/85) 
Fuson, Darrell W., 83-08946 (3/85) 
Gal legos, Margaret, 83-02336 (7/85) 
Gal legos, Samuel, 83-02336 (7/85) 
Garcia, Ruben M., 82-05143 (1/85) 
Gardner, Robert J., 84-02617 (7/85) 
Gheer, Walter G., 83-07891 (1/85) 
Gibson, Rex D., 81-09211 (1/85) 
Gilbert, David A., 83-07374 etc. (2/85) 
G i l l a r , Bohuslav J., 84-10261 (9/85) 
Gilliam, Bobby L., 83-05629 (2/85) 
Glickert, George B., 84-00646 (1/85) 
Gobble, Ernest S., 84-12704 (9/85) 
Gonzales, Julio L., 84-08101 (9/85) 
Gonzalez, Abran G., 84-01449 (6/85) 
Goodpaster, Thomas W., 84-01290 (5/85) 
Gordon, Theodore C, 83-03961 (2/85) 
Gotchall, Karin K., 83-04581 (2/85) 
Graves, Patsy J., 84-06069 (7/85) 
Green, Danny R., 84-00841 (4/85) 
Green, Teri A., 84-02535 (4/85) 
Greenwell, Richard K., 84-01442 (6/85) 
Gregg, Charles L., 84-10197 (6/85) 
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Name, WCB Number (Month/Year) 
Gregory, Daniel G., 84-01066 (2/85) 
Gribble, Brad T., 83-11370 (3/85) 
G r i f f i t h , Lettie I . , 84-10665 (8/85) 
Grixgby, Annie L., 84-01903 etc. (2/85) 
Gu l l e t t , Betty J., 84-01785 (5/85) 
Haga, Catherine M.s 84-05765 (3/85) 
Hager, Walt N., 84-03939 (1/85) 
Hagnas, John S., 84-08253 (7/85) 
Haines, Garry L., 84-04950 (6/85) 
Hall, Rodney W., 84-01737 (5/85) 
Halseth, Diane L., 84-00948 (1/85) 
Halverson, Jan T., 83-09826 (2/85) 
Hancock, James E., 83-04285 etc. (1/85) 
Hannum, Patrick M., 84-07520 (5/85) 
Har r e l l , Sharon E., 84-03416 (7/85) 
Harris, Ralph R., 83-06921 (4/85) 
Harvey, Virginia M., 84-08662 (9/85) 
Hatton, Yvonne M., 83-10917 (7/85) 
Hawtry, Fred W., 83-10311 (9/85) 
Hedlund, Robert K., 81-08777 (5/85) 
Helmick, Donald L., 84-07919 (4/85) 
Hermann, Paul H., 85-02059 (9/85) 
Hernandes, Francisco M., 84-10186 (9/85) 
Hernandez, Francisco, 83-10029 etc. (6/85) 
Herrington, Cecelia H., 84-05254 (9/85) 
Herrington, Gerald, 82-08603 (3/85) 
Hester, Harry V., 80-08473 (1/85) 
Hileman, Bette J., 84-02697 (9/85) 
Hi 1 key, Dana, 84-04157 (7/85) 
H i l l , B i l l y M., 84-01249 (2/85) 
Hinkle, Lawrence W., 84-00690 (2/85) 
Hoeffer, Floyd K., Sr.,83-09837 etc.(5/85) 
Holland-, Judith, 83-10688 (3/85) 
Hollenbeck, William E., 84-07329 (5/85) 
Hollingsworth, Nettie R., 84-00173 (9/85) 
Hooker, Melvin J., 84-03754 (5/85) 
Horner, Kenneth E., 83-05119 (6/85) 
Horton, Warren C, 84-04793 (6/85) 
Hovelsrud, Raymond A., 83-11712 (2/85) 
Howard, David L., 83-07953 etc.(5/31) 
Huff, Michael P. (Emp.), 84-06095 (5/85) 
Hume, Raymond S., 82-05533 (5/85) 
Hunt, Evalee, 84-04003 (4/85) 
Hutcheson, Earl B., 83-01750 (6/85)' 
Hutson, Can D., 84-01832 (6/85) 
Is a b e l l , Tim W., 84-03078 (2/85) 
Ivanoff, George S., 83-06862 (2/85) 
Jackson, Shirley A., 84-07469 (9/85) 
J a r r e t t , Bonnie J., 84-01893 (4/85) 
Jaskoski, Michael R., 84-05033 etc. (9/85) 
Jenkins, Richard H., 83-09211 (9/85) 
Jensen, Anita R., 84-06246 etc. (5/85) 
Jensen, Leonard J., 84-01121 (7/85) 
Jensen, Madeline, 83-04443 (3/85) 
Jiminez, Celice J., 84-04892 (9/85) 
Johnson, Fred D., 84-00194 (2/85) 
Johnson, George A., 81-10507 etc. (3/85) 
Johnson, Joanne K., 84-01418 (4/85) Johnson, Margaret, 84-04567 etc. (3/85) 

Johnston, Michael J., 84-01395 (6/85) 
Jones, Charles L., 83-02497 (6/85) 
Jones, Charles R., 81-07141 (1/85) 
Karr, William E., 84-07920 (6/85) 
Kelley, Milton H., 80-04840 (2/85) 
Kelly, B i l l i e L., 83-08828 (2/85) 
Kelly, Donald D., 84-02576 (1/85) 
Kelly, Patrick J., 83-07200 (7/85) 
Kidd, Arthur W., 82-07593 (6/85) 
King, W i l l i e , 82-03810 (1/85) 
Kirby, Nancy L., 84-01984 (2/85) 
Kiser, Harold J., 83-08684 (2/85) 
Knephoff, John J., 83-10609 (4/85) 
Knodel, Lonnie R., 84-03685 (5/85) 
Knotts, Richard C, 84-09930 (7/85) 
Koch, William R., 83-07513 (2/55) 
Kohler, Gary L., 84-00984 (1/85) 
Korbulic, Paul, 84-00668 (3/85) 
Koronaois, George J., 83-08930 (5/85) 
Kunst, James R., 82-10956 (9/85) 
Lacy, George L., 83-07622 (2/85) 
Lacy, George L., 84-09680 (9/85) 
Laing, George J., 83-11024 (4/85) 
Lakin, Richard R., 83-08083 (3/85) 
Lambert Enterprises, 84-00134 etc. (8/85) 
Lambert, Alan C, 84-00134 etc. (8/85) 
Lamotte, Ronald G., 83-02836 (9/85) 
Lamunyon, Cashius C, 84-08721 (9/85) 
Lane, Lynnda J., 83-06103 (2/85) 
Lanpheare, Paul D., 84-08769 (7/85) 
Larsen, Frances A., 84-02204 (2/85) 
Lavine, Jesse B., 84-03050 (3/85) 
Lee, Albert N., 82-00045 (2/85) 
Lee, Yvonnda M., 84-09449 (9/85) 
Leigh, Doreen, 83-03919 (4/85) 
Lendgren, Leland C, 84-03543 (6/85) 
Lewis, Lisa M., 83-10390 (1/85) 
Linday, Jeffrey L., 84-06636 (7/85) 
Lindland, Barbara (Noble), 83-07474 (6/85) 
Lloyd, Chester M., 84-04091 (6/85) 
Lloyd, Debbie K., 84-07577 (9/85) 
Lockhart, Howard B., 83-03851 (2/85) 
Long, Jere L., 83-08035 (3/85) 
Longhenry, Judy A., 84-05600 etc. (8/85) 
Loomis, Carolyn J., 81-08410 (5/85) 
Lowery, John D., 83-02029 (5/85) 
Lundberg, Neil E., 84-01733 (2/85) 
Lunsford, Shirley D., 84-07566 (9/85) 
Luthy, Mark R., 84-13075 (6/85) 
Macaitis, Robert B., 84-04090 (4/85) 
Mahoney, Dennis W., 84-03593 (4/85) 
Marlow, Roylee W., 84-09584 (6/85) 
Martin, Stephen R., 83-05921 (3/85) 
Martina, David A., 80-02691 (1/85) 
Mashia, Eric W., 83-10341 (1/85) 
Mathis, Agnes J., 84-10361 (7/85) 
Maughan, Rex D., 83-10885 (1/85) 
Mayes-Kerns, Francis E., 84-00082 (7/85) 
McBride, Betty L., 84-08233 etc. (4/85) 
McClendon, Bonnie J., 83-09074 (1/85) 
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McCoy, Jimmie D., 84-06658 (7/85) 
McDonald, Donald J., 83-12170 (2/85) 
McGougan, James A., 84-00639 etc. (4/85) 
McKay, Chawn K., 84-02781 (5/85) 
McKenzie, Clarence E., 84-00955 (5/85) 
McLoughlin, Carl M., 83-08697 (3/85) 
McMurtry, Larry D., 83-11855 (2/85) 
McSwane, John E., 84-00392 (1/85) 
Mealer, James A., 83-04725 (4/85) 
Meola, Jerry J., 80-09459 (1/85) 
Metcalf, L e i l i a H., 84-03501 (5/85) 
Midwood, James D., 83-10915 (4/85) 
Miles, James C, 83-11420 (5/85) 
Mingus, Melvin J., 84-00601 (7,8/85) 
Mirich, Michael D., 84-00644 (7/85) 
Mi t c h e l l , James R., 84-02037 (1/85) 
M i t c h e l l , Robin, 81-05553 (2/85) 
Monroe, Nancy A., 83-06040 (9/85) 
Moore, Lorrena M., 84-07232 (7/85) 
Morelatos, V a s i l i k i , 84-07965 (9/85) 
Morgan, Glenellen D., 83-10846 (2/85) 
Morgan, Howard D., 84-03645 (9/85) 
Morris, John W., 84-02591 (6/85) 
Mosley, Donald P., Jr., 84-06885 (6,6/85) 
Mulkey, Frank A., 83-02226 (9/85) 
Nelson, Ronald A., 84-05256 (7/85) 
Nesbitt, Mara L., 83-08868 etc. (4/85) 
Neth, Jack H., 84-02165 (7/85) 
Netterwald, John D., 84-02941 etc. (4/85) 
Ninneman, Elmer A., 84-02469 (7/85) 
Noffsinger, Marvin L., 84-05413 etc.(6/85) 
Nolan, Terry E., 84-06088 (6/85) 
O'Brien, Janet F., 84-01045 (1/85) 
O f f u t t , Mary L., 84-02971 (5/85) 
Olson, Paul, 82-00609 (1/85) 
Olson, Robert E., 83-09719 (8/85) 
Opoka, Arlene, 84-03416 (7/85) 
Osorio, Martha 0., 84-00858 (2/85) 
Ostman, Craig L., 84-07196 (7/85) 
Otten, Gene D., 83-04800 (3/85) 
Owen, W i l l i s R., 84-02580 (4/85) 
Page, Eugene A., 84-01155 etc. (7/85) 
Page, Janice L., 83-06167 (1/85) 
Pantley, Richard L., 82-11501 (8/85) 
Peacher, Hanni L., 83-11850 (1/85) 
Pepperling, Earl L., 84-01520 etc. (7/85) 
Perry, Edward C, Sr., 84-08260 (6/85) 
Pipkin, Jan M., 83-08899 (5/85) 
Poelwijk, James A., 84-00300 (9/85) 
Poole, Susan, 83-07452. (2/85) 
Porras, Maria R., 83-01780 (9/85) 
Porter, Lenny C, 83-03584 (2/85) 
P o r t i l l o , R.J., 84-06552 (8/85) 
Post, Joseph C, 79-10059 (2/85) 
Potter, Robert P., 83-07212 (2/85) 
Praegitzer, Michael B., 82-01622 (5/85) 
Prater, Charlotte, 83-00227 (5/85) 
Pre u i t t , Harry P., 84-06988 (9/85) 
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Priest, B i l l i e R., Jr., 84-09079 (7/85) 
Prindel, Robbie, 84-07680 etc. (5/85) 
Quails, Elbert E., 84-07846 etc. (9/85) 
Quinn, E.H., 84-04984 etc. (5/85) 
Radu, Pauline, 83-12188 (9/85) 
Ramberg, Rhea A., 83-00575 (6/85) 
Rasmussen, Paul D., 83-09373 (3/85) 
Reed, Kenneth L., 83-06139 (3/85) 
Reel, Edward J., 84-00293 (7/85) 
Rencehausen, Myron, 84-00103 etc. (3/85) 
Rensing, Nancy J., 82-09149 (7/85) 
Reynolds, Beulah P., 84-03420 (2/85) 
Richesin, Jess W., 84-10576 (7/85) 
Richter, Evelyne L., 83-04450 (1/85) 
Rickard, Danny P., 84-00038 (2/85) 
Rickerd, Melody A., 84-00136 (5/85) 
Rightbower, Robert C, 84-10746 (9/85) 
Riley, Edward W., 83-03918 (2/85) 
Robertson, John A., 84-09450 (9/85) 
Robinson, Barbara J., 83-11869 (8/85) 
Robirts, George F., 84-08730 etc. (7/85) 
Robledo, Ramon, 84-01985 (2/85) 
Robles, Grace V., 84-07537 (9/85) 
Rogers, Dorothy J., 84-02651 (5/85) 
Rolfe, George M., 84-09436 (6/85) 
Rose, William R., 83-03291 (3/85) 
Rosenberg, Aloha J., 83-11817 (7,8/85) 
Rosenberger, Margaret D., 84-08605 (6/85) 
Row, Rayford E., 84-00291 (5/85) 
Rudolfi, Thomas A., 83-11457 (6/85) 
Ruhr, Rose M., 84-01642 (4/85) 
Ruiz, Felix G., 83-01664 (7/85) 
Russell, James G., 84-01230 (2/85) 
Salinas, Mario P., 84-07160 (7/85) 
Salisbury, Jan L., 83-07169 etc. (9/85) 
Scanlan, Florence I . , 82-08430 (5/85) 
Scholl, Mary V., 83-07840 (2/85) 
Schroeder, Michael L., 83-08245 (4/85) 
Schweitz, Russell D., 83-11543 (8/85) 
Seaton, Harold, 84-06171 (9/85) 
Semonius, Robert F., 84-13644 (9/85) 
Shaffer, Larry A., 84-02396 (9/85) 
Shepherd, Donald P., 84-04127 (4/85) 
Sherburne, Ruth A., 83-10495 (9/85) 
Sherman, William L., 83-09890 (1/85) 
Sherwood, Steven H., 83-10203 (9/85) 
Shipman, Orville D., 76-02789 (6/85) 
Shipp, Joseph R., 84-02713 (4/85) 
Shorb, Guy M., 83-04404 (9/85) 
Shroyer, Susan M., 83-09002 (2/85) 
Shults, Michael D., 83-10114 (5/85) 
Siladic, Maria, 84-05252 (6/85) 
Simi, Randy G., 84-10210 (8/85) 
Sisk, Gordon L., 83-09606 (8/85) 
Skinner, Johnny, 84-04923 etc. (2/85) 
Skolaski, Velma R., 83-04921 (3/85) 
Slater, Sharon K., 84-04081 (9/85) 
Slocum, Kenneth A., 84-10169 (9/85) 
Smirnes, Henry, 83-07384 (6/85) 
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Smith, Adley 0., 83-07321 (5/85) 
Smith, Andrew K., 84-05491 (9/85) 
Smith, Carl H., 84-08070 etc. (5/85) 
Smith, David A., 84-04331 (3/85) 
Smith, David R., 84-07188 (9/85) 
Smith, Don L., 84-08577 (9/85) 
Smith, James L., 83-11976 (4/85) 
Smith, Jay R., 83-07297 (9/85) 
Smith, Kathryn D., 84-03578 etc. (4/85) 
Smith, Russell E., 82-06363 (2/85) 
Smith, William A., 84-03753 (3/85) 
Smith, William R., 84-09649 etc. (5/85) 
Spady, Bonnie M., 84-04882 (6/85) 
Spalding, Rita M., 83-09642 (2/85) 
Staggs, Charles H., 84-04188 etc. (7/85) 
Stall i n g s , Russell I . , 84-00207 (4/85) 
Standley, Everett S., 84-06089 etc. (9/85) 
Steffens, Catherine L., 84-00596 (9/85) 
Stephan, Herman E., 84-00046 (2/85) 
Strange, Mark D., 84-08073 (4/85) 
Stratton, J u d y C , 83-12237 (6/85) 
Swanberg, Max S., 83-10524 etc. (9/85) 
Taylor, Jeff D., 84-05990 (7/85) 
Teague, Donnie R., 83-08658 (3/85) 
Terry, Elva J., 83-06885 (1/85) 
Tevepaugh, Marvin, 84-05351 (4/85) 
Tevepaugh, Ruby, 84-05351 (4/85) 
Thompson, Sylvester, 84-00960 (7/85) 
Thornbrugh, John E., 83-09980 (2/85) 
Tieger, Milton, 82-05441 (2/85) 
Truong, Nhah V., 84-02248 (4/85) 
Turcott, Adele, 84-10196 (7/85) 
Turner, Betty S., 83-08233 (2/85) 
Turner, Herbert C".T 84-04433 (9/85) 
Turner, Joyce M., 82-01328 etc. (8/85) 
Tu t t l e , Craig T., 81-08845 etc. (7/85) 
Van Dinter, Donald M., 84-00265 etc.(8/85) 
Van Home, Douglas, 84-01116 (9/85) 
VanMeter, Richard H., 83-11939 (9/85) 
Venegas, Johnnie, 84-01006 (3/85) 
V i l l a r r e a l , Eleuterio, 82-03025 etc.(3/85) 
Vreeland, Roger W., 84-03391 (8/85) 
Waibel Logging (Employer) (9/85) 
Walton, Robert C, 84-01954 (5/85) 
Waters, Eugene E., 84-02946 (6/85) 
Watson, Glen A., 84-06787 (1/85) 
Weaver, Edward C, 83-10224 (2/85) 
Wehde, Clar, 84-04051 (9/85) 
West, Donald E., 83-10619 etc. (1/85) 
West, Frederick G., 84-03171 (2/85) 
Wheatley, William G., 84-02571 (7/85) 
Whisenant, Sharon M., 84-05234 (5/85) 
Whitehurst, Aleen B., 84-04758 (7/85) 
Wiedmaier, Heidi K., 83-10080 (4/85) 
Wilde, Robert A., 84-07121 (8/85) 
Wiley, Ricky L., 85-02025 (9/85) 
Wilken, Sondra L., 84-00970 (2/85) Wilkinson, Mary A., 84-08887 (7/85) 

Williams, Robert B., 82-08105 etc. (2/85) 
W i l l i s , Bruce, 84-04896 (4/85) 
Wilson, Michael D., 84-03143 (8/85) 
Wilson, Rickey, 83-08495 (1/85) 
Wilson, William M., 83-11250 etc. (3/85) 
Wisely, Kyle T., 83-08118 (1/85) 
Wolford, Randy J., 83-05956 (2/85) 
Womack, Charles W., 84-00895 etc. (6/85) 
Woodard, Barbara A., 84-05670 (3/85) 
Woods, Harold D., 83-09770 etc. (3/85) 
Woodward, Thomas E., 82-10288 (1/85) 
Woodward, Thomas E., 84-08962 (9/85) 
Wright, Joanne M., 84-01840 etc. (7/85) 
Wroe, Lawton W., 84-00779 (5,6/85) 
Wurster, Judith K., 84-01068 (7/85) 
Wyland, Colleen, 84-04772 (7/85) 
Wynia, Wanda (Thrasher),82-06565 (5/85) 
Yager, Marvin C, 84-00708 (9/85) 
Yurkovich, Joseph K., 84-01537 (3/85) 
Zakit, Patricia A., 84-07094 (5/85) 
Zeulner, Roberta L., 84-05378 (5/85) 
Zurbrugg, C l i f f o r d B., 84-04585 (9/85) 
Zysett, Merle, 81-09902 (9/85) 
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The following decisions under Own Motion Jurisdiction are not published in th i s 
volume. They may be ordered from the Workers' Compensation Board using the 
numbers provided. 

OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
IdlmsfFTnis 0., 85-0419M (8/85) 
Adams, Logan A., 84-0487M (7/85) 
Adams, Wayne D., Sr., 84-0565M (6/85) 
Aderton, Frances L., 85-0400M (8/85) 
Alderson, James W., 85-0501M (9/85) 
Aldous, Edward T., 85-0294M (5/85) 
Alvarez, Richard C, 85-0366M (7/85) 
Amend, Theodore S., 85-0485M (9/85) 
Anderson, Donald L., 85-0141M (3/85) 
Anderson, Eldon G., 85-0276M (5/85) 
Anderson, Esther M., 85-0098M (6,7/85) 
Anderson, Joseph A., 83-0160M (8/85) 
Appling, Charles R., 85-0376M (8/85) 
Arveson, Elmer S., 81-0293M (7/85) 
Arvidson, George L., 84-0581M (1,3/85) 
Bailey, Claude, 85-0030M (4/85) 
Baker, Ben W., 85-0522M (9/85) 
Baker, Janice M., 85-0414M (9/85) 
Baldock, Jo Ann, 84-0069M (5,8/85) 
Baldwin, Gerald A., 85-0433M (9/85) 
Barber, Vivian I . , 85-0116M (8/85) 
Barkemeyer, Lloyd, 85-0046M (1/85) 
Barnett, Tom L., 85-0038M (2/85) 
Barton, Kenneth, 85-0012M (1/85) 
Bates, Harold W., 83-0200M (7/85) 
Batori, Michael C, 85-0055M etc. (7,8/85) 
Bautista, Barbara K., 84-0456M (6/85) 
Beadle, Charles R., 85-0492M (9/85) 
Beaty, Howard V., 84-0182M (2,3/85) 
Becker, Dennis W., 84-0426M (6/85) 
Beedle, David H., 85-0369M etc. (7/85) 
Benedict, Mitchell A., 84-0200M (6/85) 
Benintendi, Cecil L., 84-0371M (2,5/85) 
Bennett, Joseph M., 85-0483M (9/85) 
Benson, Kathy L., 84-0612M (4/85) 
Bentley, Wayne E., 85-0130M (5/85) 
Berg, Dale V., 84-0234M (8/85) 
Berg, Dale V., 85-0172M (4/85) 
Berger, Carl P., 85-0273M (5/85) 
Bernard, Ronald V., 84-0560M (4,5,6/85) 
Bessich, Bruno, 85-0174M (4/85) 
Bidwell, Marilyn, 84-0480M (2,4/85) 
Bigelow, Audrey J., 84-0520M (6/85) 
Billups, Terry L., 85-0271M (6/85) 
Bilyeu, Bertha B., 85-0049M (2/85) 
Bird, Wesley E., 84-0549M (6/85) 
Bishop, Monica M., 85-0222M (4/85) 
Blake, Myra L., 81-0200M (6/85) 
Blake, Myron E., 85-0260M (7/85) 
Blakely, Bobbie J., 85-0177M (8/85) 
Blasier, Frank L., 85-0183M (4/85) 
Blasier, Frank' L., 85-0183M (8/85) 
Bojarsky, Anton, 85-0351M (7/85) 
Boiling, Douglas E., 85-0300M (5/85) 

-1413-

Booker, Arbon J., 83-0273M (3/85) 
Borisoff, Henry T., 84-0482M (5,7/85) 
Bostrom, Bradford L., 84-0108M (5/85) 
Bostwick, Harry R., 84-0590M (5/85) 
Bott, Katherine J., 84-0329M (5/85) 
Bowers, George K., 85-0083M (2/85) 
Bowers, James P., 83-0392M (3,7/85) 
Boyce, Lloyd, Jr., 84-0242M (1/85) 
Bozarth, John I . , 85-0058M (2/85) 
Bracht, Neil R., 85-0241M (5/85) 
Brakefield, Juanita J., 85-0143M (7/85) 
Bratton, John R., 85-0218M (4/85) 
Bray, Bruce D., 84-0011M (5/85) 
Breihof, Daniel P., 84-0617M (2/85) 
Brenner, John R., 85-0090M (5/85) 
Brieger, Donald N., 85-0252M (5/85) 
Briggs, Arthur L., 85-0381M (7/85) 
Briley, Carroll L., 85-0270M (7/85) 
B r i l l , Guy A., 84-0073M (3/85) 
Brooks, Clarence L., Sr.,84-0328M (5,8/85) 
Brooks, Ida E., 85-0152M (6/85) 
Brown, Dale C, 85-0251M (6/85) 
Brown, Gary 0., 84-0266M (5/85) 
Brown, James H., 85-0253M (5,5/85) 
Brown, Lois R., 83-0276M (9/85) 
Brown, Margaret I . , 85-0099M (4/85) 
Brown, Mark D., 85-0114M (3,8/85) 
Brundage, Samuel C, 85-0062M (6/85) 
Bryant, Kenneth E., 82-0143M (8/85) 
Bugni, James, 84-0534M (1/85) 
Bult, Richard A., 85-0373M (8/85) 
Burke, Walter, 84-0327M (1/85) 
Burrington, Rod L., 85-0448M (8/85) 
Bush, Dale A., 85-0025M (1/85) 
Calawa, Glenn T., 84-0134M (8/85) 
Calhoun, Emmett N., 85-0387M (8/85) 
Calkins, Charles R., 85-0127M (7/85) 
Calkins, Kenneth W., 85-0059M (6/85) 
Calwhite, Robert G., 85-0436M (8/85) 
Campbell, Betty J., 83-0235M (7/85) 
Campbell, James M., 84-0468M (8/85) 
Carmien, James D., 84-0004M (1,5,6,8/85) 
Carter, Roger A., 85-0237M (5/85) 
Caul, Russell M., 85-0207M (5/85) 
Cerkoney, Patricia , 85-0117M (5/85) 
Chaffee, Ronald D., 84-0450M (6/85) 
Charles, Ronald W., 84-0472M (5/85) 
Chavez, Walter C., 84-0445M (6/85) 
Childers, Larry L., 85-0180M (4/85) 
Christian, Harry S., 84-0609M (1/85) 
Clark, Bryan J., 85-0278M (5/85) 
Clark, Donald H., 85-0333M (7/85) 
Clevenger, Junior Ray, 85-0239M (5/85) 
Clough, Robert L., 85-0329M (8/85) 
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CTouse, Ken J., 85-0163M (6/85) 
Clover, Mary A., 85-0066M (2/85) 
Cobb, Charles E., 85-0213M (7,8/85) 
Coble, Steven, 84-0577M (1/85) 
C o l l i e r , James D., Jr., 85-0245M (5/85) 
Collins, Donna L., 85-0154M (6/85) 
Collins-Roberts, Laura, 85-0115M (4/85) 
Coon, Emelie R., 84-0510M (1,6/85) 
Cooper, Charles, 84-0338M (3/85) 
Cooper, Edmund J., 85-0028M (6/85) 
Corbett, Gary Lee, 84-0031M (1,5/85) 
Corry, David B., 85-0128M (3/85) 
Cosgrove, Pamela I . , 85-0499M (9/85) 
Counts, Theodore W., 84-0055M (2/85) 
Crawley, Danny W., 84-0409M (7,8/85) 
Cremin, John J., 84-0325M (6/85) 
Crow, Lanny M., 85-0077M (6/85) 
Crow, V i r g i l E., 85-0226M (6,8/85) 
Daining, David C, 85-0122M (4/85) 
Daly, Steve, 85-0068M (2,8/85) 
Daniel, Frederick G., 84-0312M (1/85) 
Darlington, Michael W., 84-0270M (9/85) 
Davenport, Jack A., 84-0226M (8/85) 
David, Charlie E., 85-0170M (4/85) 
Davis (Knowles), Denise, 85-0204M (5/85) 
Davis, Maxine L., 85-0320M (6/85) 
Davis, Phyllis J., 84-0594M (2,3,5/85) 
Davis, Wallace J., 85-0449M (8/85) 
Deaton, O r v i l l e , 85-00014M (1,6/85) 
DeGraff, Clara J., 85-0372M (7/85) 
Delacruz, Joe H., 85-0363M (7/85) 
Dennis, Daniel, 84-0289M etc. (5/85) 
DeRoss, W i l l i e , 83-0328M (6/85) 
Desmarais, Dennis J., 85-0230M (5/85) 
Dickerson, Ruby L., 85-0070M (8/85) 
Dickson, Richard V., 84-0606M (1/85) 
Dickson, Ronald V., 84-0584M (2/85) 
Dilworth, William C, 85-0050M (4,6/85) 
Dishner, Elwin D., 85-0103M (3/85) 
Doane, Sara E., 85-0048M (6/85) 
Dobranski, Michael, 85-0321M (6/85) 
Dodge, Helen L., 85-0190M (4/85) 
D o d r i l l , Donald L., 85-0410M (8,9/85) 
Dodson, Earnest D., 85-0195M (4/85) 
Donovan, Debra K., 84-0592M (6/85) 
Dorgan, John F., 85-0403M (8/85) 
Dorsey, Terry E., 84-0372M (3,6/85) 
Doster, Milton, 85-0313M (7/85) 
Douglas, Frank M., 85-0264M (5/85) 
Douglas, Frank M., 85-0264M (7/85) 
Dowell, Carol Ann, 85-0258M (5/85) 
Downey, Thomas C, 85-0420M (8/85) 
Downing, Robert D., 84-0316M (7/85) 
Dragnoff, Michael R., 85-0265M (6/85) 
Drew, Dorothy J., 84-0276M (5/85) 
Dunn, Raymond, 85-0088M (5/85) 
Durlam, Eugene D., 85-0124M (3/85) 

Name, WCB Number (Month/Year) 
Durst,~Teroy H., 85-0015M (1/85) 
Duval, Roger A., 84-0042M (6/85) 
Earl, Ronald C, 84-0550M (9/85) 
Eckstein, Harold A., 85-0238M (6/85) 
Ednie, Steven H., 84-0491M (5,8/85) 
Edwell, William E., 85-0360M (7,8/85) 
Eells, Dencel R., 85-0291M (9/85) 
E l l i s , Gary P., 84-0466M (5,7/85) 
Elmore, Michael E., 85-0096M (2/85) 
Elsey, James E., 84-0575M (1/85) 
Endicott, Robert W., 85-0118M (3/85) 
Ensminger, Harvey J., 85-0315M (6/85) 
Enze, Edward, 84-0420M (6/85) 
Erdahl, Charles L., 85-0456M (9/85) 
Erlacher, Connie J., 84-0601M (4,9/85) 
Essy, Frank M., 84-0508M (7/85) 
Ezell, Ruth M., 84-0521M (1/85) 
Faas, Eugene G., 84-0500M (3/85) 
Fandrich, Frank S., 85-0153M (3/85) 
Farley, Mary E., 84-0423M (1,3/85) 
Farnsworth, Harold D., 85-0415M (8/85) 
Feasel, V i r g i l M., 84-0049M (5/85) 
Feldt, Darold J., 85-0135M (4/85) 
Ferguson, Donald, 82-0248M (1/85) 
Ficker, Joseph, 83-0367M (5/85) 
Finley, John D., 85-0528M (9/85) 
Finney, George E., 85-0101M (4,6/85) 
Fischer, John T., 85-0200M (9/85) 
Fitch, Ronald M., 85-0444M (8/85) 
Flescher, James A., 85-0166M (6,8/85) 
Flory, Terry L., 84-0393M (6/85) 
Fortenberry, P h i l l i p G., 84-0492M (6/85) 
Fowler, Charles 0., 84-0053M (9/85) 
Fraley, Lewis, 83-0381M (1/85) 
France, Roger G., 85-0310M (8/85) 
Freamon, Robbin K., 85-0176M (4/85) 
Freeman, Nadine M., 84-0247M (3/85) 
Fucci, Deborah C, 84-0481M (2,3/85) 
Fuestman, Beatrice, 85-0024M (1/85) 
Fuhrmann, Kyong S., 84-0411M (4,5/85) 
Fuller, Gary E., 85-0132M (4/85) 
Gairson, Mark, 84-0019M (7/85) 
Galego, Arthur C, 85-0451M (8/85) 
Garbe, Erna, 85-0086M (3,4/85) 
Garcia, Jose A., 85-0340M (7,9/85) 
Gardner, Leland R., 85-0140M (6/85) 
Gaustad, Verona G., 84-0373M (2/85) 
Gay, Walter A., 84-0136M (5/85) 
Gentry, Alice M., 84-0210M (1/85) 
Gentry, Wayne N., 85-0347M (7/85) 
George, Donald G., 84-0517M (3,7/85) 
Geving, Snowden A., 85-0311M (6/85) 
Gilbert, Randy V., 84-0546M (1,6,9/85) 
G i l c r i s t , Sharon W., 85-0319M (6,7/85) 
Gilge, Kenneth, 84-0488M (1/85) 
Goodman, Thomas J., 85-0281M (6/85) 
Goodrich, Delmar R., 85-0047M (7,8/85) 
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Goodridge, David, 84-0195M (1/85) 
Gorecki, Thaddeus J., 85-0292M (5/85) 
Gorringe, P h i l i p , 85-0475M (9/85) 
Grant, David D., 85-0293M (7/85) 
Graves, Peggy J., 84-0518M (6/85) 
Gray, Delbert D., 85-0039M (2,5/85) 
Gray, Robert K., 85-0279M (5/85) 
Greene, David R., 84-0543M (6,8/85) 
Greer, Annie Jo, 85-0290M (6/85) 
Gregor, Robert L., 84-0429M (3/85) 
Gregory, Daniel G., 85-0407M (8/85) 
Grenbemer, David L., 85-0244M (5/85) 
G r i f f i t h s , Happy J., 85-0227M (4,5/85) 
Grizzle, Robert H., 85-0064M (2,2/85) 
Groom, Roswitha A., 85-0094M (2/85) 
Groth, Melvin L., 85-0107M (6/85) 
Grove, Gerald E., 85-0361M (9/85) 
Gunderson, Lenora L., 85-0314M (5/85) 
Haas, Edward R., 84-0539M (7/85) 
Hafdahl, Walter A., 85-0232M (8/85) 
Hafemann, Diana M., 85-0005M (6/85) 
Hagen, James D., 85-0201M (4/85) 
Hagger, Danny G., 85-0515M (9/85) 
Haley, Dolores F., 83-0359M (4,8/85) 
Haley, Dolores F., 85-0391M (8/85) 
Hal l , Kenneth D., 85-0254M (6,7/85) 
Hamilton, Lloyd L., 84-0582M (1,6/85) 
Hamlett, Mark C, 85-0307M (5/85) 
Hance, William J., 85-0389M (7/85) 
Hanson, David A., 85-0457M (8/85) 
Hargand, Charles H., 84-0260M (1/85) 
Harris, Joann L., 85-0075M (2/85) 
Harris, Thomas, 85-0211M (4/85) 
Harrison, Donald E., 85-0503M (9/85) 
Hartlerode, William A., 85-0468M (8/85) 
Hartsock, Elaine M., 85-0053M (1,8/85) 
Harvey, Loren R., 84-0614M (1/85) 
Hawthorne, Charlotte D., 84-0191M (9/85) 
Hay, Kenneth A., 84-0239M (6/85) 
Helmer, Hazel, 85-0431M (9/85) 
Hendershott, C l i f t o n H., 85-0286M (5/85) 
Henderson, Arnold M., 85-0312M (7/85) 
Hendrix, Melvin E., 84-0277M (1/85) 
Henley, Ira Don, 85-0019M (1/85) 
Hernandez, Isabel David, 84-0369M (4,5/85) 
Hetrick, Gregory A., 85-0168M (3/85) 
Hickey, Elmer N., 85-0337M (7/85) 
Hidy, Jack A., 85-0072M (6/85) 
Might, Liddie B., 84-0265M (3,6/85) 
Hiles, Charles E., 85-0338M (6/85) 
H i l l , Cynthia, 84-0504M (8/85) 
Hil t o n , Alice L., 85-0051M (6/85) 
H i l t s , Thomas F., 85-0157M (3/85) 
Hing, Leonard, 84-0593M (1/85) 
Hinton, Larry, Jr., 85-0439M (8/85) 
Holaday, Merl A., 85-0121M (4/85) 
Hollenbeck, William E., 84-0218M (7/85) 

Name, WCB Number (Month/Year) 
HoTTy,~¥Tllard H., 84-0352M (5/85) 
Holmes, Loren, 85-0013M (2,5/85) 
Holt, Earnest P., 84-0545M (6/85) 
Hookland, Richard S., 85-0151M (3,8/85) 
Hopkins, Mike A., 85-0447M (8/85) 
Hornberger, Julia M., 85-0137M (3,5/85) 
Howard, Gerald B., 84-0172M (4/85) 
Howard, Wesley L., 84-0394M (6/85) 
Howell, Michael L., 85-0469M (8/85) 
Howerton, C l i f f o r d D., 85-0196M (6,6/85) 
Hudspeth, William R., 85-0150M (3/85) 
Huffman, Mil ford W., 84-0461M (1,3/85) 
Huffman, Robert D., 85-0388M (7/85) 
Huggins, Weldon N., 85-0052M (1/85) 
Hulbert, David, 85-0343M (8/85) 
Hunter, George A., 85-0194M (6/85) 
Huntsucker, C l i f f o r d , 84-0081M (9/85) 
Hutchens, Judith A., 85-0065M (2,5/85) 
Hutcheson, Orvill a J., 85-0438M (8/85) 
Hutchins, Francis, 83-0331M (1/85) 
Hutchinson, James W., 84-0602M (6/85) 
Hutchinson, Joseph 0., 83-0393M (4,5,9/85) 
Idlewine, James R., 85-0109M (5,7/85) 
Imbler, George L., 85-0486M (9/85) 
Ismert, Arthur J., 85-0384M (7/85) 
Jackson, B i l l i e G., 85-0138M (5/85) 
Jackson, Rickey J., 84-0430M (2,6/85) 
Jackson, Robert D., 83-0025M (4,6/85) 
Jackson, Robert D., 85-0004M (6/85) 
Jager, Norman E., 82-0209M (6/85) 
James, Ronald L., 84-0341M (8/85) 
Jewell, Alan B., 85-0518M (9/85) 
Johnson, Allen E., 84-0516M (6/85) 
Johnson, Dorothy L., 84-0215M (6,6/85) 
Johnson, Elroy B., 84-0559M (8/85) 
Johnson, Leon, 84-0471M (8/85) 
Johnson, Minnie B., 85-0289M (6/85) 
Johnson, Ste l l a , 85-0011M (4/85) 
Johnstone, Michael C, 84-0571M (1/85) 
Jones, B i l l y Joe, 85-0399M (7/85) 
Jones, Dennis J., 84-05603 etc. (7/85) 
Jones, Johnnie E., 83-0284M etc. (8/85) 
Jones, Johnnie E., 85-0027M (2/85) 
Jones, Tim L., 85-0462M (8/85) 
Juhola, Eunice E., 84-0308M (6/85) 
Karn, Ernest W., 85-0216M (6/85) 
Keen, Gwendolyn E., 85-0095M (2/85) 
Keeney, Wayne W., 84-0528M (5/85) 
Keeton, John W., 85-0474M (9/85) 
Kelley, Charles, 84-0574M (1/85) 
Kellogg, Lawrence L., 84-0615M (6,8/85) 
Kemp, Joseph C, 85-0519M (9/85) 
Kendell, Chris W., 85-0165M (3,6/85) 
Kent, Larry M., 85-0036M (1,3,6/85) 
Kephart, Archie F., 81-0173M (1,4,8/85) 
Keyser, John P., 82-0191M (5/85) 
Kinaman, Jerry W., 85-0078M (8/85) 
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KTngT Hazel J., 85-0284M (5/85) 
King, Janice M., 84-0622M (1/85) 
Kinney, Bert A., 84-0469M (6/85) 
Kirchhoff, Rex S., 85-0235M (5/85) 
Kitterman, Jane L., 85-0037M (6/85) 
Kluchesky, Roy N., 84-0509M (9/85) 
Knigge, Robert A., 85-0089M (2,3/85) 
Knupp, Patricia M., 83-0304M (5/85) 
Kociemba, LeRoy, 85-0324M (6/85) 
Kreinheder, Terry, 84-0439M (6/85) 
Krieger, Delton A., 85-0188M (4/85) 
Kuehmichel, Richard, 84-0350M (3/85) 
Kurtz, Judy E., 84-0012M (1/85) 
Labahn,-Arthur J., 85-0334M (6/85) 
Laing, George J., 83-0219M (4/85) 
Lakey, John, 85-0413M (8/85) 
Lamb, Raymond L., 85-0093M (8/85) 
Langley, B i l l e y L., 84-0192M (8,9/85) 
Larson, James L., 84-0620M (6/85) 
Larson, James L., 84-0620M (9/85) 
Laukkanen, Mikko E., 85-0490M (9/85) 
Layton, John G., 85-0233M (7/85) 
Lee, Ralph R., 85-0354M (8/85) 
Lemmon, Marvin L., 85-0368M (8/85) 
Lewis, Albert E., 85-0262M (5/85) 
Lian, Leonard R., 85-0417M (9/85) 
Lincoln, James F., 85-0377M (8/85) 
Lind, Richard E., 85-0002M (1/85) 
Lindsay, Mamie I . , 85-0160M (6/85) 
L i t t l e t o n , Robert S., 85-0247M (5/85) 
Lloyd, Audley, Jr., 83-0182M (1/85) 
Logan, Eugene A., 84-0197M (3/85) 
Long, Larry, 83-0115M (1/85) 
Lovato, Richard H., 84-0099M (6/85) 
Lowe, Perry D., 84-0131M (7/85) 
Lozano, Antonio, 85-0280M (8/85) 
Lunsford, Paul 0., 84-0570M (7/85) 
Lycett, Lori (Davis), 85-0018M (5,6/85) 
Macauley, Ayisha, 84-0598M (7,7/85) 
Maddox, Gary L., 85-0380M (7/85) 
Maine, Keith M., 85-0304M (8/85) 
Manchester, Earl E., 85-0189M (8,8,9/85) 
Manes, Boyd E., 85-0008M (1,6/85) 
Maples, Georgia, .85-0509M (9/85) 
Marks, Norman, 84-0310M (1/85) 
Marr, Gene A., 84-0547M (3,4/85) 
Marrs, Charlotte, 84-0462M (1/85) 
Martin, Melvin L., 84-0531M (1/85) 
Martin, Ralph B., 85-0081M (6/85) 
Martin, Ronald D., 85-0209M (5/85) 
Martinez, Armando H., 84-0561M (5,7/85) 
Martinez, Jose, 85-0221M (4/85) 
Martushev, Daniel, 85-0306M (5,7,9/85) 
Mather, Donald W., 85-0256M (6/85) 
Matthews, B i l l i e G., 85-0214M (4/85) 
Maynard, James W., 85-0325M (6/85) 
McAllaster, John E., 85-0326M (7/85) 

Name, WCB Number (Month/Year) 
McArthur, Charles G., 85-0308M (5/85) 
McClendon, William G., 83-0375M (1/85) 
McConnell, Richard B., 85-0437M (8/85) 
McKnight, Wayne C, 85-0148M (6/85) 
McManus, A.B., 85-0136M (8/85) 
McMullen, Flora, 84-0214M (6/85) 
McUne, D. Stephen, 84-0587M (7,8,9/85) 
Meade, Donna M., 85-0429M (8/85) 
Meek, Stevan P., 85-0341M (6/85) 
Melampy, Diane V., 85-0267M (6/85) 
Melhorn, Thomas, 85-0441M (8/85) 
Mercier, Darrel L., 85-0181M (4,6/85) 
Meredith, Joseph W., 85-0149M (3/85) 
Messer, George R., 85-0179M (7/85) 
Metcalf, William B., 85-0339M (6/85) 
Meter, Charles, 85-0395M (7/85) 
Mickelson, Roger M., 84-0208M (9/85) 
Middleton, Paul L., 84-0389M (1,9/85) 
Mil i c h , Forrest D., 84-0386M (3,8/85) 
M i l l e r , Beverly L., 84-0281M (4/85) 
M i l l e r , Bruce A., 85-0378M (7/85) 
M i l l e r , Donald K., 85-0033M (3/85) 
M i l l e r , Raymond I . , 85-0301M (6/85) 
M i l l e r , Sheila A., 84-0618M (2/85) 
M i l l e r , Steven D., 85-0010M (3/85) 
M i l l s , Chester L., 85-0198M (4/85) 
M i l l sap, Lawrence, 85-0461M (8/85) 
Mitche l l , James R., 85-0142M (3,8/85) 
Mitche l l , Sharon, 84-0599M (1/85) 
Mix, Anthony C, 84-0607M (8/85) 
Monroe, Dean C, 85-0375M (8/85) 
Monroe, Jack G., 85-0155M (3/85) 
Monteith, Norris, 84-0287M (5/85) 
Mooney, Clarence T., 85-0003M (1/85) 
Moore, Clyde, Jr., 83-0299M (1,6/85) 
Moore, James E., 85-0169M (3/85) 
Morris, Arthur R., 85-0073M (2/85) 
Mortimore, Beverly J., 85-0162M (4/85) 
Morton, William E., 85-0022M (2/85) 
Mowry, Robert L., 85-0131M (6,8,8/85) 
Muehlhauser, Eugene, 84-0331M (6/85) 
Mull ins, Michael P., 85-0408M (8/85) 
Murphey, Charles E., 85-0217M (5/85) 
Murphy, Loran R., 84-0512M (6/85) 
Murphy, Susan C, 85-0356M (7,7/85) 
Murray, Robert 0., Jr., 84-0220M (3/85) 
Myers, L i l l i a n C, 85-0041M (1,8/85) 
Myler, John A., Sr., 85-0191M (4/85) 
Myrick, Michael J., 85-0261M (3,6/85) 
Navarre, George D., 85-0295M (7/85) 
Neault, Marji M., 83-0329M (2/85) 
Neibert, William D., 85-0184M (4/85) 
Neihart, Ward C, 85-0418M (8/85) 
Nelson, Ronald A., 85-0020M (8/85) 
Nicholl, David, 85-0102M (6/85) 
Nichols, Franklin A., 85-0119M (6/85) 
Nicholson, Karen, 82-0285M (9/85) 
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N i c k l i n , Robert E., 85-0405M (7/85) 
Nielsen, Gary L., 84-0542M (6,6/85) 
Nixon, Dennis B., 85-0061M (5/85) 
Nixon, Elmer 0., 84-0621M (1,3,7/85) 
Noah, Edward, 84-0408M (8/85) 
Norris, Charles E., 85-0392M (7/85) 
Oja, Susan P., 85-0206M (5,9/85) 
Oliver, Martin L., 85-0234M (6/85) 
Olsen, Mary M., 85-0309M (8/85) 
Olson, Robert 0., 85-0297M (8/85) 
Osborn, Rachel B., 85-0465M (8/85) 
Owens, Gregory C, 85-0472M (9/85) 
Page, Gary A., 84-0611M (1/85) 
Palacios, Catalina S., 85-0134M (5/85) 
Palaniuk, Bohdan J., 85-0080M (2,3/85) 
Palmquist, Joann N., 84-0227M (4,7/85) 
Parazoo, Marshall G., 85-0076M (2,2/85) 
Parazoo, Marshall G., 85-0076M (8/85) 
Park, Susan L., 84-0246M (6/85) 
Parker, Gladys A., 85-0318M (5/85) 
Parker, Gladys A., 85-0318M (8/85) 
Parr, David W., 85-0259M (6/85) 
Parrish, Leonard L., 85-0367M (7/85) 
Parrish, Ralph G., 84-0523M (2,5/85) 
Payne, Wanda Mae, 84-0604M (1/85) 
Peacore, Jerry J., 85-0187M (5,8/85) 
Pearson, Victor M., 85-0401M (9/85) 
P e l l , Richard L., 85-0479M (9/85) 
Pence, Rene L., 85-0110M (3/85) 
Pender, John H., 84-0268M (5/85) 
Pentkowski, Edward J., 85-0111M (3/85) 
Perin, Dorothy E., 85-0006M (2/85) 
Persad, Clarence B., 85-0100M (6/85) 
Peterson, Duane L., 84-0088M (6/85) 
Peterson, Patricia S., 85-0092M (4/85) 
Petrie, Terry A., 84-0496M (4/85) 
P h i l l i p s , Richard, 85-0302M (5/85) 
Pickett, Michael D., 85-0192M (4/85) 
Pierce, Robert E., 85-0249M (6/85) 
Pierson, Gene F., 85-0266M (7,8,8/85) 
Pierson, Ronald D., 85-0450M (8/85) 
Pinkham, Berkley Joe, 85-0342M (6/85) 
Pinnell, Ruth E., 84-0454M (8,8,8/85) 
Plourd, Joel A., 85-0296M (5,9/85) 
Plummer, Charles L., 85-0009M (6,6,7/85) 
Poelwijk, James A., 84-0340M (9/85) 
Pond-Sutton, Gabriele, 85-0330M (7/85) 
Poplin, James R., 84-0257M (1,2/85) 
Poulson, Bruce L., 84-0465M (6/85) 
Powell, Edgar A., 85-0167M (3/85) 
Presnell, Raymond L., 85-0385M (8/85) 
Privatsky, Norman P., 8.5-0112M (4/85) 
Purifoy, Bordy, 84-0452M (2/85) 
Putnam, Elson, 84-0425M (3/85) 
Quiring, Henry, 85-0123M (6,7/85) 
Rabe, Rick A., 84-0470M (3/85) 
Ragland, Johnny B., 84-0440M (5/85) 
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Raines, Ivan L., 85-0185M (6/85) 
Ramsay, Joseph W., Jr., 85-0246M (8,9/85) 
Randahl, Keith D., 85-0445M (8/85) 
Randall, Grace M., 85-0225M (7/85) 
Randall, Nathan S., 85-0215M (5,6/85) 
Rautenberg, Larry L., 85-0205M (5/85) 
Ray, Donald W., 85-0497M (9/85) 
Ray, James R., 85-0057M (7/85) 
Raynor, Danny L., 85-0129M (4,5/85) 
Raynor, Owen R., 85-0026M (1/85) 
Redfield, Larry A., 85-0255M (5/85) 
Reed, John M., 84-0572M (6/85) 
Reed, Michael C, 84-0513M (1/85) 
Reeves, Violet I . , 85-0362M (7/85) 
Rekow, Michael, 84-0399M (2/85) 
Renken, Helen R., 84-0475M (6/85) 
Repp, William A., 85-0085M (2/85) 
Reust, Jerry J., 84-0301M (8/85) 
Reyes, Anselmo, 85-0358M (8/85) 
Richardson, Robert V., 85-0353M (8/85) 
Riddle, Ronnie N., 84-0568M (3,9/85) 
Rider, Kathleen D., 84-0201M (7/85) 
Riggleman, Derald D., 85-0034M (2/85) 
Riikula, Arvo g., 85-0044M (1/85) 
Rimer, Robert L., 85-0069M (6/85) 
Roark, James E., 85-0379M (7/85) 
Roberts, B i l l y J., 85-0228M (4,6/85) 
Robertson, Robert H., 85-0146M (3/85) 
Robinson, Everett E., 85-0298M (7,7/85) 
Robinson, Gary L., 85-0054M (2/85) 
Robinson, Jack H., 85-0250M (5,8/85) 
Robinson, Jack H., 85-0416M (8/85) 
Rodgers, Raymond R., 85-0357M (7/85) 
Rogers, Ralph E., 81-0062M (4/85) 
Romero, Oscar L., 85-0390M (7/85) 
Roppe, Arthur D., 85-0106M (3/85) 
Rose, Lonnie A., 85-0460M (9/85) 
Rose, Tim A., 84-0415M (6/85) 
Ross, Frank A., 84-0490M (1/85) 
Rost, Lou A., 85-0236M (6,7,7/85) 
Roth, Vernon L., 83-0386M (6/85) 
Rowlett, Raymond R., 85-0091M (2/85) 
Runnels, Charles C, 85-0507M (9/85) 
Salanti, Michael A., 84-0298M (6/85) 
Salathe, Robert N., 85-0323M (6/85) 
Sal s i , Dan J., 85-0349M (7/85) 
Sampson, James R., 84-0563M (2/85) 
Sanchez, Enrique M., 84-0435M (1/85) 
Sandstrum, Jack H., 84-0343M (2/85) 
Sattler, Richard J., 85-0359M (7/85) 
Sause, Leal ice L., 85-0272M (7/85) 
Schaffer, Lucine, 84-0421M (6/85) 
Schneider, Arthur, 84-0378M (4/85) 
Schuerman, Allan R., 85-0120M (3,8/85) 
Schuessler, B i l l i e E., 85-0159M (6,8/85) 
Schuessler, H. James (6/85) 
Schultz, Sally, 85-0105M (2/85) 



OWN MOTION JURISDICTION 

Name, WCB Number (Month/Year) 
Schuster, Danny R., 85-0274M (5/85) 
Schwary, L i l l i a n L., 85-0145M (3/85) 
Seaton, Richard L., 85-0029M (4/85) 
Seeberger, Charles T., 85-0402M (8/85) 
Seeger, Ethel M., 85-0203M (5,6/85) 
Seehafer, Douglas, 85-0504M (9/85) 
Selfridge, Charles, 85-0097M (6,7/85) 
Setness, Frank L., 85-0031M (6/85) 
Sevey, Gene A., 85-0060M (2,9/85) 
Sharman, Donald R., 84-0377M (6/85) 
Short, Erie R., 85-0197M (6/85) 
Sikes, B i l l i e J., 81-0086M (6/85) 
Simon, Gary, 85-0087M (2/85) 
Simpson, Lee Roy, 84-0278M (1/85) 
Singer, Donald R., 85-0045M (3/85) 
Skinner, Catherine A., 85-0125M (3/85) 
Sloan, Kenneth L., 85-0248M (5/85) 
Smets, Virginia D., 85-0512M (9/85) 
Smith, Charles E., 85-0084M (2/85) 
Smith, Edward G., 85-0352M (8/85) 
Smith, Harold E.., 84-0525M (1/85) 
Smith, Janet Gayle, 85-0035M (6/85) 
Smith, Leonard F., 85-0040M (5/85) 
Smith, Richard R., 84-0444M (1/85) 
Smith, Tony H., 85-0242M (6/85) 
Snodgrass, Gene A., 84-0262M (7/85) 
Socia, Michael W., 85-0199M (5/85) 
Soderberg, Doreen E., 84-0576M (1,8/85) 
Southard, Linda, 84-0608M (1,4/85) 
Sowell, Raymond L., 84-0370M (1/85) 
Spickelmier, Forest L., 85-0144M (3/85) 
Springs, B i l l y A., 84-0573M (1/85) 
Spunaugle, Jeannie E., 85-0104M (4/85) 
Squires, Montie B., 85-0346M (7,8/85) 
St. John, Donald L., 85-0108M (4/85) 
St. John, Donald L., 85-0396M (8/85) 
St. Onge, Jim D., 85-0139M (4/85) 
St. Onge, Jim, 84-0414M (1/85) 
Starr, Owen "Rudy", 85-0178M (6/85) 
Stephens, Roy E., 85-0263M (5/85) 
Stiegler, Robert H., 84-0583M (2/85) 
Stiegler, Robert H., 84-0583M (7/85) 
S t i l l w e l l , Sharon E., 85-0427M (8/85) 
Stone, Bert L., 85-0285M (5/85) 
Strobeck, Craig A., 85-0327M (6/85) 
Stubbs, Noel A., 85-0182M (4/85) 
Supenia, Barry L., 85-0464M (8/85) 
Swanson, Leonard R., 85-0336M (6/85) 
Sweet, George E., 84-0586M (1,3/85) 
Swenson, David H., 85-0202M (4,8/85) 
Swinney, Jeff R., 85-0223M (4/85) 
Tarter, Darrel P., 85-0345M (6/85) 
Taskinen, Florence E., 84-0596M (1/85) 
Taskinen, Toivo 81-0283M (2,2,3/85) 
Taskinen, Toivo R., 85-0017M (7/85) 
Tavernier, Michael G., 85-0425M (8/85) 
Tavernier, Michael G., 85-0425M (9/85) 
Taylor, Donald R., 84-054TM C2/85) 
Taylor, Gene R., 85-0282M (7/85) 
Taylor, Gregory P., 85-0328M (6/85) 

Taylor, Nancy A., 84-0417M (6/85) 
Thompson, Leaton, 83-0346M (6/85) 
Thompson, Sam, Jr., 85-0516M (9/85) 
Thurston, Arden D., 83-0249M (3/85) 
Ti.bbetts, John M., 85-0063M (2/85) 
T i l a , Raimo K., 85-0489M (9/85) 
Timpy, Charles, 84-0530M (1/85) 
Trevett, Kenwood R., 85-0459M (8/85) 
Trower, Shirley A., 85-0082M (2/85) 
Trump, Robert L., 84-0505M etc. (3,8/85) 
Trusty, Stonewall, Jr., 84-0168M (9/85) 
Tuel, Michael J., 85-0007M etc. (7/85) 
Turnbo, James R., 85-0042M (2,9/85) 
Turpen, Charles E., 83-0016M (7/85) 
Ulman, Ray L., 85-0243M (5/85) 
Valle, Salvador B., 85-0210M (4/85) 
Van Dyke, Richard G., 85-0171M (5/85) 
V i l l a r r e a l , Tony, 85-0371M (9/85) 
Vincent, Claude L., 85-0275M (5,7/85) 
Waasdorp, David L., 84-0342M (4,8/85) 
Wadley, Edward C, 85-0382M (8/85) 
Waggoner, Richard D., 84-0578M (2/85) 
Wagner, Nicklos S., 85-0212M (4/85) 
Walker, Douglas L., 85-0229M (5,6/85) 
Walker, Gary L., 84-0484M (1,4/85) 
Walker, V i r g i l E., 85-0257M (6/85) 
Walker, W. Craig, 84-0128M (6/85) 
Wall i s , Joyce K., 85-0147M (8/85) 
Wantowski, John, 84-0562M (5/85) 
Warnock, Jack T., 85-0299M (5/85) 
Watson, Lois G., 84-0485M (1,2/85) 
Weddle, James D., 84-0554M (1,7/85) 
Welfl, Darlene M., 85-0423M (8/85) 
White, Donna L., 85-0156M (5/85) 
White, John M., 84-0459M (1,2/85) 
White, William M., 84-0603M (6/85) 
Whitman, Cecil C, 85-0374M (7/85) 
Whitman, Larry A., 85-0224M (4/85) 
Wik, George J., 84-0137M (2/85) 
Wilde, Emilie M., 85-0458M (8/85) 
Wilkerson, Robert, 85-0335M (6/85) 
Wilkerson, William, 85-0032M (1/85) 
Williams, Emma J., 85-0383M (8/85) 
Wilson, Debra L., 85-0453M (8,8/85) 
Wilson, Gary L., 84-0314M (6/85) 
Wilson, Marilyn, 85-0303M (5/85) 
Winona, Mary C, 85-0317M (6,6/85) 
Withers, Treva E., 85-0067M (6/85) 
Wolfe, James D., 85-0283M (5/85) 
Wood, B. Keith, 85-0074M (2/85) 
Woodward, Brian C, 85-0287M (7/85) 
Wright, Amos M., 85-0126M (6/85) 
Wright, Dick H., 84-0155M (2,9/85) 
Wright, John L., 85-0186M (6/85) 
Wright, Ronald C, 81-0174M (5/85) 
Youtsey, James D., 85-0079M (2/85) 
Zehner, Da r r e l l , 84-0605M (1/85) 
Zeller, Gerald A., 84-0544M (1/85) 
Zullo, Judy L., 85-0404M (8/85) 
Zwan, Stanley M., 85-0428M (8/85) 



CLAIMANT INDEX 

Claimant (WCB Number and/or Court Citation) page(s) 
Adams-Pratt, G. Victoria (82-05171) 41 
Ad s i t t , Anna M. (84-02227) 449 
Alcala, Pedro G. (84-01427) 202 
Aldrich, Mike A. (81-08607) 204 
Alford, Edward J. (84-02162 & 84-02163) 988 
Allen, Joseph M. (84-11335) 681 
Allen, LaJuan D. (82-02652) 432 
Alonzo, Juan (81-09123) 57,296,433 
Alvarez, Robert E. [82-09965 & 72 Or App 524 (1985)] 351 
Amell, Julia F. (84-00254) 541 
Amidon, Elgan E. (82-0249M) 612 
Amos, Christy [82-06927 & 72 Or App 145 (1985)] 326 
Anders, Sharon J. [82-10877 & 299 Or 205 (1985)] 861 
Anderson, Marlyn A. (83-02995) 51 
Anderson, Melvin W. (84-00822) 272 
Anderson, Sharon L. (83-07816) 1042,1178 
Andes, Bernice V. (84-05381) 29 
A n f i l o f i e f f , Juan (TP-84014) 257 
Arndt, W i l l i A. [81-08483 & 74 Or App 20 (1985)] 851,1261 
Aucone, Todd A. (84-01334, 84-02777, 84-02778 & 84-03525) 552 
Austin, Lee [82-03002 & 74 Or App 680 (1985)] 1327 
Bacon, Erwin L. (83-11667 & 83-08519) 205 
Bacon, Gregory A. (83-10448) 555 
Baglien, Warren C. (84-00983) 128 
Bailey, Donald R. [82-06336 etc. & 71 Or App 782 (1984)] 302 
Bales, Leland 0. (85-04721) 1200 
Barnett, Itha M. (83-04743) 1067 
Barrett, David F. [81-02757 & 73 Or App 184 (1985)] 803 
Barton, Timothy E. (83-01011) 144 
Bates, Shelbee J. (84-01846) 274 
Becker, Terri E. [81-08634 & 73 Or App 631 (1985)] 829 
Beeman, John R. (84-03601 & 84-04192) 1068 
Bennett, Pearleen K. (84-04804) 545,672 
Bettin, C l i f f o r d A. (84-03445) 976 
Bidegary, Michelle R. (85-00434) 1098 
Bird, Vincent M. (82-06512, 82-06513 etc.) 1245 
Birkbeck, Kenneth E. (84-02480) 1083 
Birtch, Darlene L. [83-01758 etc. & 74 Or App 557 (1985)] 1318 
Bjorkman, Marria J. (82-09835) 60 
Bland, John A. (83-07275) 538 
Blank, Rodger K. (84-07206 & 84-06182) 615 
Bloomfield, Dennis [82-07387 & 72 Or App 126 (1985)] 324 
Bodle, Darryl W. (84-04181)——751 
Bogle, Teresa L. (84-03218) 615 
Bohnke, Pauline V. (82-06426) 146 
Bono, Anthony A. (80-11418) 242,956 
Booker, Arbon J. (83-07899, 83-06990 & 83-0273M) 233 
Booras, Kenneth L. (83-11009, 83-11008 & 82-09693) 958 
Bowen, Coy F. (83-11642) 432 
Bowen, Thomas H. (81-08859) 434 
Bowl i n , Cordis E. (84-05982) 928 
Bowl i n , Nancy (84-05982) 928 
Bowman, Leighton J. (82-09931) 420 
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Claimant (WCB Number and/or Court Citation) page(s) 
Boyer, Steven G. (84-05820 &~8"2p04491) 981 
Bracht, Neil R. (84-04932) 616,673 
Bradshaw, Marie H. (82-00795) 1 
Brainerd, David F. (82-08311 & 82-07045) 276,473 
Brech, Agnes J. [81-00582 & 299 Or 290 (1985)] 1341 
Brech, Anthony P. [83-04044 & 72 Or App 388 (1985)] 342,739 
Brenner, John R. (85-0090M) 1201 
Brewer, Richard E. (83-02699) 1121 
Briggs, James L. (84-06263) 1049 
B r i t t o n , Judy A. (84-06935 & 84-04723) 1262 
Brock, Carol N. (82-05494) 232 
Brown, Lois (83-11056) 505 
Brown, William J. (Director, WCD) [73 Or App 250 (1985)] 810 
Bruce, John B. (83-10033) 135 
Brundage, Walter F. (83-12217) 474 
Bryan, Lynwood G. (84-07306) 989 
Bryant, Janna M. (83-10360) 556 
Bryant, Mark D. (83-09276) 991 
Burke, Steve W. (84-07526) 1018 
Burr, Elsie L. (84-03864) 29 
Burton, Kimberly (84-07083) 701 
Butler, Jimmy C. (84-06247) 755 
Cain, John E. (82-10108) 9,123 
Calkins, N.M. (84-02109) 941 
Callahan, Tommie D. (84-00721) 506 
Campbell, Betty J. (84-05230 & 84-00663) 557 
Campbell, Robin L. (82-04291, 82-04290, 82-04289 & 82-04288) 61 
Canell, Alvin H. (84-03347) 1098 
Cannon, James G. [83-04539 & 74 Or App 707 (1985)] 1330 
Cardell, A l i c i a W. (84-05498) 712 
Carder, Sally (84-07474) 240,1084 
Carlson, O r v i l l e L. (81-07256) 30 
Carter, Delbert W. (83-11330 & 83-05558) 1202 
Carter, Russell [81-05764 & 73 Or App 416 (1985)] 826 
Castaneda, Antonio 0. (84-07875, 84-05334 & 84-02608) 32,155 
Casteel, Katherine E. [82-03575 etc. & 74 Or App 566 (1985)] 1321 
Chambers, Donald K. (83-07354) 148 
Chapin, Marvin G. (83-11921) 474 
Chapman (Cronkite), Mindy L. (83-12211) 33 
Charles, Leroy C. (84-00386) 1142 
Charley, Rick W. (83-08948) 451 
Chase, Sharon C. (83-11394) 415 
Chastain, Carl (82-05492) 259 
Chastain, Darrel A. [81-03963 etc. & 72 Or App 422 (1985)] 348,1214 
Childers, Helena Faye [78-01507 & 72 Or App 765 (1985)] 367,670 
Choquette, Kenneth E. (83-07556) 927 
Christensen, David C. [83-00378 & 73 Or App 119 (1985)] 788 
Christensen, Marilyn J. [81-03090 etc. & 72 Or App 110 (1985)] 321,1069 
Cisneros, Aristeo (84-08170) 617 
Clark, Chester A. [82-10864 & 72 Or App 397 (1985)] 344 
Clemons, Marilyn J. (82-11229, 82-11493 & 83-08716) 90 
Cloer, B i l l F. (84-11939) 1241 
Coan, Jacqueline B. (84-00719) 1278 
Coburn, Mary K. (83-06608) 132 
Cogswell, Marilyn [83-05552 & 74 Or App 234 (1985)] 1308 
Co l l i e r , Theodore C. (84-02785 & 84-02786) 1205 
Collison, David B. (84-08229) 506 



CLAIMANT INDEX 

Claimant (WCB Number and/or Court Citation) page(s) 
Colvin, Leslie [81-03061 & 75 Or App 87 (1985)J-----1331 
Combs, Garland (84-05836) 756 
Combs, Tommy L. (83-09055 & 83-09056) 941 
Comstock, Dickie A.[82-07496 & 73 Or App 342 (1985)] 818 
Cook, Deborah M. (83-07636 & 83-03608) 542 
Cooper, Ada K. (84-06472) 1279 
Cox, Lewis J. (84-03081 & 84-01790) 982 
Cox, Stephen B. (83-12229) 243 
Craig, Bruce D. (83-10740) 1143 
Craig, Robert D. (82-11435) 494 
C r i l l y , Robert T. (84-02442) 62 
Crosby [73 Or App 372 (1985)] 1300 
Crossley, William F. (84-0533M) 58 
Crothers, Morris K. 1357 
Croxford, Blaine E. (84-00513) 713 
Crump, Ronald D. (82-10192 & 83-10147) 557 
Cunningham, Gary C. (83-11140 & 84-01382) 991 
Currie, Gilbert R. (83-11175) 62 
Currie, Robert R. (83-11160) 208 
Cutright, Ralph R. [80-06928 & 299 Or 290 (1985)] 1341 
D'Lyn, Leia [82-00864 etc. & 74 Or App 64 (1985)] 855 
Daniel, Minnie A. (84-03123) 681 
Danton, Bonnie M. (84-10003) 561 
Davidson, Raymond P. (83-10512) 149 
Davis, Elnathan (84-06137) 617 
Davis, Sally A. (84-06555) 992 
Davison, Michael E. (83-09422) 1021 
Day, Frances M. (82-07180 & 83-09080) 129 
Dayton, John R. (83-03304) 210 
Dean, Howard (83-02503) 684 
Dean, Howard [82-05128 & 72 Or App 116 (1985)] 313 
Delepine, Robert L. (83-08797) 452 
Deller, Mark J. (83-05877) 558 
Del linger, James R. (84-03454) 424 
Delugach, Robert R. (83-03095) 63 
Dennis, Rhett J. (84-05495 & 84-07325) 1178 
DePew, Joyce L. [83-01758 etc. & 74 Or App 557 (1985)] 1318 
DeRousse, Mildred M. (84-01184) 1127,1297 
Deskins, Richard M. (84-02010) 945 
Destael, Liz A. (83-04946 & 83-04947) 453 
Devereaux, Charlene V. [83-03330 & 74 Or App 388 (1985)] 1312 
Devereaux, Sandy J. (83-02347) 156 
DeVoe, Charles D. (84-06905) 726 
Dew, Susan L. (83-08382) 35 
Diamond, Betty S. (84-07605) 1250 
Digby, Lawrence W. (84-01667) 992 
Dimmick, Loretta J. (83-07870 & 83-07871) 1281 
Donahue, Thomas E. (84-03394, 84-04334 & 84-04335) 1282 
Dooley, Stephen C, (84-0245M) 505 
Dortch, Vanessa (84-05649) 1207 
Dotson, Harold L. (83-06463) 759 
Doughty, Delwin A. (83-09598) 560,1022 
Douglas, Michael R. (84-01493) 65 
Downey, Mark A. (83-11880) 714 
Downey, Mary A. (83-01911) 455 
Dreiling, David R. (84-01130) 458 
Drew, James R. (83-03135) 570 
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Claimant (WCB Number and/or Court Citation) page(s) 
Dryden, Wanda L. (83-04625) 1242 
Dudley, Lory S. (82-06608) 66 
Dunbar, Arlo W. (84-08807) 1070 
Eder, John K. [83-12044 & 72 Or App 54 (1985)] 53,315,618 
Edwards, Charles B. [82-06575 & 72 Or App 435 (1985)] 349,571 
Edwardson, Maurice L. (83-04745) 36 
E l l i s , Willard [82-10518 & 74 Or App 673 (1985)] 1325 
Elwood, Olive J. [80-10264 & 298 Or 429 (1984)] 373 
Elwood, Olive J. [80-10264 & 72 Or App 771 (1985)] 370 
Emery, Lona L. (84-03674) 947 
English, CD. (84-01867) 572 
Enriquez, Apolonio, Jr. (84-01547) 1058 
Erickson, Dee A. (84-04406 & 84-04934) 619,740,930 
Erzen, Richard F. [82-01698 & 73 Or App 256 (1985)] 813 
Evans, Mercedes [82-04068 etc. & 73 Or App 795 (1985)] 846 
Ewing, Michael R. (82-05440) 436 
Farris, Bob L. (84-06132) 252 
Fischer, Michael R. [81-10100 & 74 Or App 395 (1985)] 1317 
Ford, Paul M. [82-09898 & 71 Or App 825 (1984)] 305,923 
Forney, Wilma (80-07538) 91 
Foster, Richard T. (84-06963) 1215 
Fouts, Leonard C. (84-00187 & 84-02610) 236 
Fowke, Ernest H. (83-03357, 83-03356 & 84-00247) 67 
Fowler, Elizabeth V. (84-01589) 1100 
Fox, Victoria W. (81-09173) 10 
Frisby, Kenneth L. (82-11013 & 83-05341) 280 
Fuchs, Jacob (84-07072) 1023 
Gabriel, Daryl R. I I [82-00800 & 72 Or App 377 (1985)] 339 
Galberth, Edward E. (83-06181) 621 
Gambino, Ernest B. (83-05692) 508 
Garcia, Celia (84-00892) 538 
Garcia, Jovita P. (83-10430) 1208 
Gardner, Leroy (81-08924) 42 
Gatti [72 Or App 106 (1985)] 319 
Gentry, Cary D. (84-08947) 1025 
Gese, Stephen P. (84-02846) 718 
G i l l , Richard (84-01913) 1262 
G i l l , William R. (84-08645) 923 
G i l l e t t e , William S. (83-07352) 141 
Goodrich, Delmar R. (85-0047M) 1246 
Gould, Kathleen M. (84-05208) 458 
Grabenhorst, Charles W. (85-0175M) 727 
Grach, Patrick D. (82-11510) 67 
Graham, John A. (84-01383 & 84-03399) 574,933 
Grandjean, Claudio E. (83-07033) 253,459 
Grantom, Calvin L. (84-01061) 1214 
Greene, Deborah L. (83-05732) 575 
Greene, Kenneth L. [82-07607 etc. & 72 Or App 178 (1985)] 336 
Gregory, Victor C. (83-08393) 1012 
Gribble, Brad T. (83-05126) 92 
Grimshaw, Edith (82-03319) 101 
Grimsley-Bruni, Stephanie A. (83-03880) 437^ 
Groshong, Joyce [81-05961 & 73 Or App 403 (1985)] 822 
Guerrero, Richard J. (84-03856 & 84-04470) 1128,1298 
Gurley, George M. (84-00079) 475 
Guse, James A. (81-06833 & 81-11397) 102 
Hacker, Donald A. (84-12383, 84-02755 & 82-05864) 706 
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Claimant (WCB Number and/or Court Citation) page(s) 
Hale, GlenrTT84-00665)——1215 
Halle, Gerald I . (82-02802) 515 
Halseth, Diane L. (84-05002) 623 
Hamilton, Lloyd L. (84-01420) 1251 
Hamilton, Winzel L. (83-09143) 215 
Hammett, Roy W. (84-06239 & 83-09271) 1266 
Hamrick, William G. (83-10263) 70 
Hankins, Dennis L. (83-10401) 440 
Hannum, Patrick M. (83-11929) 548 
Haret, Geraldine A. [82-05250 & 72 Or App 668 (1985)] 360,1269 
Harlow, Thomas E. (84-09970, 85-02851 etc.) 1209 
Harman, Michael R.[82-02979 etc.S 71 Or App 724 (1984)]—300,418,727,776 
Harr, Bert G. (82-03306) 939 
Hart, Cynthia L. (Bash)(83-06031) 73 
Harvey, James T. (84-03508) 960 
Harvey, Paul G. (83-08345 & 83-08344) 75 
Hastings, Johnnie M. (83-08523) 282 
Haughton, Dennis P. (83-10291 & 84-00494) 719 
Havice, Patrick J. (83-08177 & 83-08027) 625 
Hayes, Brian L. (84-11272) 1219 
Hayes-Godt, Ruth B. (81-08445 & 82-11751) 670 
Haynes, Charles S. [81-09765 & 75 Or App 262 (1985)] 1339 
Hays, Allen W., Jr. (84-03817) 1179 
Hazelett, Pamela J. (84-01990) 743 
Hedrick, Dan W. (84-10652) 1071,1200 
Henderson, Nonda G. (84-05908) --253,425 
Henley, Richard L. (84-05335) 995 
Herb, Verna B. (84-07323) 1247 
Hess, Candy J. (82-08812) 12 
Hight, Liddie B. (84-0265M) 726 
H i l l , Jimmie B. (83-11137) 728 
H i l l , Ronald G. (83-00528) 14 
Hinzman, Bernie (83-0097M) 1059 
Hoefft, L u c i l l e (84-03305 & 84-01626) 982 
Hoffee, Richard L. (84-05860) 248 
Hoke, Roy M. [83-07945 & 73 Or App 44 (1985)] 477,784 
Holland, Samuel L. (83-11601 & 83-07490) 578 
Holmes, Katie C. (84-08152) 1134 
Hood, Robert C. (84-00427) 997 
Hough, Jeffrey P. (83-05794) 1253 
Houston, Earl P. (83-00851) 1210 
Howerton, C l i f f o r d (85-0196M) 1117,1270 
Hubbard, Sandra J. (82-04524 & 82-01681) 443 
Hubbard, Treva K. (83-12018) 425 
Hughes, Howard E. (83-04319) 998 
Hughes, William W. (83-02314 & 83-10466) 284 
Hulbert, David L. (84-06602) 1256 
Hulslander, Lyn A. (84-02564) 427 
Hunter, Earl A. (83-05876) 983 
Hunter, Terry L. (84-03009) 632 
Hutchinson, Daniel L. (82-07685) 43 
Hutchinson, Delbert R. (83-09115 & 84-00654) 579 
Ibarra, Maria G. (84-04137) 933,1000 
Ingram, Arliss [73 Or App 197 (1985)] 804 
Ingram, Arliss [82-06472 & 72 Or App 168 (1985)] 331,760 
Ingram, Richard S. [82-09558 & 72 Or App 215 (1985)] 337 
International Paper Co. (Employer) 552 
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I s i t t , RaTpTTW. (84-04808)- 633 
James, Ronald L. (83-10602 & 84-11667) 1136 
James, Sharon L. (83-07472 & 83-08033) 1049 
Jayroe, Peter G. (84-01895) 443 
Jennings, Jerry L. (84-01244) 704 
Jochim, Dorothy J. (84-05419) 1284 
Johnson, Donna (84-06055) 1211 
Johnson, George E. (82-06854) 547,673 
Johnson, Howard E. (84-03590) 163 
Johnson, Joel J. (85-01309) 1285 
Jones, Charles R. (82-06176) 54 
Jones, Johnnie E. (83-09077) 1028 
Jones, Terence R. (83-05972) 1220 
Kashuba, Kenneth R. (84-06918) 432 
Keeble, John P. (83-11875 & 84-01661) 480 
Keeney, Walter L. (83-09760) 261 
Kelley, Ida M. (84-07532) 1242 
Kelly Enterprises, Inc. (Employer) 1208 
Kelly, Lon D. & Michael R. (Employers) 1208 
Kennison, Roxanne D. (84-05747) 1051 
Killmer, Virgie [83-00075 & 72 Or App 626 (1985)] 354,670 
Kirkwood, Kenneth D. (83-09857) 43,216,216 
Kishpaugh, Danny D. [82-08701 etc. & 300 Or 47 (1985)] 13 
Kistner [74 Or App 131 (1985)] 858 
Kitchel, Kim B. [83-01162 & 73 Or App 132 (1985)] 795 
Kleger, John P. (84-07458 & 83-10245) 1183 
Klum, Robert D. (82-08975) 720 
Koronaios, George J. (83-07906 & 84-01435) 263 
Krajacic, Steve (84-02476) 1286 
Kratzer, Vickie L. (83-04163) 187 
Kristufek, David (82-09434) 286 
Kubishta, Patricia J. (84-06795) 1145 
Kuhn, Terri L. [83-01668 & 73 Or App 768 (1985)] 841 
Kytola, Allan (82-06536) 15,54 
Lacy, George L. (84-09680) 1211 
Lambert, Doyle (84-08504 & 81-02089) 1071 
Lang, Terry L. (84-09181) 1199 
Langsev, Norris G. (83-00552) 581 
Lankford, Ellen (83-11629) 1146 
LaRoque, Edward J. [81-11384 etc. & 73 Or App 223 (1985) 1 
Larrison, David F. (84-08335) 1151 
Lavinder, Charles (84-05169) 1073 
Lawson, Delbert (82-10501 & 82-11235) 460 
Lay, Jimmy C. (83-07577, 83-09456 & 84-04042) 583 
LeClair, James R., Jr. (84-07449) 942 
Ledford, Jack D. (84-08236 & 84-07078) 1152 
Lehane, Leonard B. (83-06585) 102 
Lester, Harold A. (82-08239) 217,241,745,745 
Lewis, William D. (83-11679) 446 
Llewellyn, J. Kent (chiropractor) 1357 
Loehr, Loretta C. (83-10921) 236 
Long, Harlan L. (84-00149) 585,671,760 
Long, Larry C. (83-06154) 465 
Lopez, Delfina P. (81-06459 & 82-02139) 164 
Lorence, Michael [81-11404 & 72 Or App 75 (1985)] 317 
Lorenzen, Jeanne M. (84-01859) 1086 
Louisignont, Clarence L. (83-08896) 38 
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Loveless,~TTonzo M. (84-11185 & 84-00171)--—934 
Lowery, M i l l i e (84-01055) 687 
Luedtke, Mark (Employer) [72 Or App 178 (1985)] 336 
Lusey, Barbara A. (83-09389 & 83-08870) 265 
Lutz, Darla (84-05520) 984 
Lyon, Curtis M. (83-04398) 20,481 
Mabou, Marion L. (80-09126) 106 
Macki, Bobbie L. (82-10850) 245,431 
Mackin, Donald (84-08198) 1073 
Madden, Jackie J. (82-05211) 47 
Maddock, Clinton L. (81-07219) 189,984 
Manke, James R. (84-02506) 587 
Manley, Richard L. (83-11309) 1138,1298 
Manous, Gary L. (83-07482) 636 
Manzo, James D. (84-07845) 1258 
Marl i n , Raymond J. (84-03188) 218 
Martell, Robert E. (84-01811) 1074 
Martin, Charles E. (83-07396 & 83-07397) 1102 
Martin, Melvin L. (84-0521M) 1119 
Martina, David A. (82-02167) 55 
Mashadda, Munzo [82-01374 & 75 Or App 93 (1985)] 1334 
McAlpin, Danny J. (82-08279) 1272 
McAuliffe, Tim J. (84-01640) 76 
McBride, Wesley L. (84-05143) 761 
McCabe, Peter F. [82-01704 & 74 Or App 195 (1985)] 1304 
McCarty, Patrick H. (83-04353) 1105 
McCarty, Ronald D. (84-01350) 448,747 
McCasland, Margie B. (83-01954) 985 
McClaran, Janet G. (84-05628) 590 
McCullough, A.G. (83-04115) 666 
McDonald, Robert K. (83-11884) 674 
McElmurry, Ace L. (83-05729) 199 
McGehee, Dena G. [81-10062 etc. & 72 Or App 12 (1985)] 311 
McGougan, James A. (84-00639, 84-00638 & 83-07673) 539 
McKenna, Carol (Beneficiary) (82-05037) 638 
McKenna, Terry J. (Deceased) (82-05037) 638 
McKinney, Michael L. (84-08202) 266,688 
McLarrin, Jerry W. (84-06744) 1064 
McLean, Sherry A. (84-09943) 1030 
Medina, John J. (84-02088) 639 
Mel l i s , Dawn [83-00058 & 74 Or App 571 (1985)] 1323 
Mendoza, Michelle C. (84-05868) 641 
Mercier, Sally K. (84-02393) 593 
Meyer, Vincent L. (81-06150, 80-11612 & 80-11611) 761 
Mikolas, Dale A. (84-00698) 112,296,1287 
M i l l e r , Anna (84-02995) 762 
M i l l e r , Edward 0. (79-03231 & 83-02511) 174,296,548 
M i l l e r , Edward 0. (82-0210M) 176,296,549 
M i l l e r , Harold M. (83-02346) 82 
M i l l e r , Ivy E. [82-04811 etc. & 73 Or App 159 (1985)] 800 
M i l l e r , Ronald S. (83-11683) 83 
M i l l s , Donald D. (82-11411) 219 
M i l l s , Jeffrey A. (84-05303) 239 
Milne, Gary F. (84-00140 & 84-04515) 1000 
Mischke, Mary G. (84-01332 & 84-02928) 1155 
Misiak, Elsie H. (83-05278 & 83-05916) 543 
Mobley, Michael J. (84-05293) 963,1077 
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Mock, Jeannie M. (81-09800) 1002 
Moe (Bryant), Lyda K. (82-11761) 1221 
Moller, Lucinda A. (84-04787, 84-04786 & 83-11286) 642 
Monks, 01 in D. (83-00464) 481 
Monroe, John P. (84-02338 & 84-04742) 254 
Mooney, Gregory N. (84-00855 & 84-00568) 482 
Moore, Ray (84-01005) 466 
Moreno, Erica E. (85-00367) 924 
Munyon, Calvin L. (83-07197) 221 
Murphy, Patrick (83-03984 & 84-0184M)- 667 
Mustoe, Erwin R. (76-00610 & 78-04474) 157,297,496 
Nacoste, Albert (83-10457) 76 
Napier, Steven K. (84-02638 & 84-01220) 1031 
Naught, Dennis E. (84-02671, 84-04467 & 84-09197) -1189 
Navarro, Jorge (84-01783) 1107 
Neal, Robert E. (84-05167) 496 
Nelson, Dean W. (83-06793) 593 
Nelson, James E. (83-03501 & 84-00627) 645 
Nelson, Joy F. (84-04304) 287 
Nelson, Lynn 0. (84-02707) 113 
Nelson, Ronald A. (84-05256) 1067 
Newton, Randall R. (80-09516) 59 
Nicks, Edward J. (84-12247) 1012 
Nielsen, Evald V. (83-08586 & 82-05317) 597 
Nielson, Ronald D. (83-11744) 1052 
Nix, James D. (84-05083) 1288 
Norby, Earl H. (84-06365) 1003 
Norgaard, Raymond C. (83-09014) 246,776,986 
Northey, Robert W. (83-01825) 78 
O'Brien, Dawn (83-09480) 762 
0'Dell, Donald S. (83-05083) 288 
O'Neal, Bob G. (84-01322) 255 
Ohnemus, P h i l l i p D. (84-07630) 1160 
Oliver, Cheryl K. (82-00732) 1260 
Ollison, Katherine (84-08584) 1222 
Osborn, Bernard L. (83-10645) 1054 
Osborn, Carl R. (83-10056, 84-01521 & 84-01692) 2,55 
Osorio, Martha 0. (84-10631) 945 
Otnes, Donald 0. (83-09147) 522 
Owens, Kathy D. (84-04111) 767 
Oyler, Betty L. (83-09858, 83-09859 & 83-09860) 986 
Page, Eugene A. (84-01155 & 84-01936) 1041 
Page, Eugene A. [80-05763 etc. & 73 Or App 136 (1985)] 797 
Paige, Marcile L. [82-01727 & 75 Or App 160 (1985)] 1336 
Parker, Benjamin G. (82-09534) 38,83 
Parker, Thomas D. [80-10438 & 73 Or App 790 (1985)] 844 
Parr, Gloria J. (83-06860 & 83-06861) 1162 
Pehanich, George A. (84-01617 & 83-11641) 1108 
Perez, Jose G. [81-08151 & 72 Or App 663 (1985)] 357,671 
Perry, Edward C. Sr. (82-10426 & 82-11849) 748 
Pershall, James C. (83-06904) 497,1139 
Peters, Nancy G. (84-02626)——597 
Peterson, Duane L. (84-02551) 84 
Pettyjohn, E l l i s L. (Employer) 1224 
P h i l l i p s , Bruce A. (84-06676) 949 
Phipps, Ivan L. (84-00176) 1165 
Pickett, Ronald A. (84-03535 & 84-05660) 675 
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PierpointTTTifford L. (83-09140)" 483 
Pilczynski, Robert M. (TP-84003) 39 
Pittman, Robert E. (83-01462 & 83-01463) 484 
Piwowar, Leokadia W. (82-09391) 21,297 
Podrabsky, Lori A. (84-08155) 729 
Poelwijk, James A. (84-00300) 241 
Poplin, James R. (84-0257M) 137 
Price, Tillman E. [83-00575 & 73 Or App 123 (1985)] 790,936 
P r o f f i t t , George W. (83-03141) 668 
Puderbaugh, Timothy R. (84-07461) 964 
Purdue, Timothy J. (83-05153 & 83-08538) 153 
Quesinberry, John D. (83-04157) 223 
Quinn, E.H. (84-04984 & 84-04985) 38 
Ragan, Susie F. [82-00988 & 73 Or App 363 (1985)] 819 
Rainwater, Claude L. (83-11974) 85 
Ray, Douglas N. (TP-84002) 124 
Ream, Lyris J. (79-10330) 115 
Reef, Jack (84-07364) 1008,1114 
Reidhead, Tonya M. (83-09421) 1078 
Reilley, Richard T. (84-01707 & 83-04203) 1192 
Rensing, Nancy J. (82-09149) 3 
Retchless, Cleve A/ [79-04418 etc. & 72 Or App 729 (1985)] 365,1244 
Rettler, Joseph P. (83-06794) 1081 
Reynolds, Marvin D. (84-04011 & 83-06927) 970 
Reynolds, Robert E. (83-02654) 290 
Rice, William B. (83-10556) 1289 
Richmond, Daryl G. (83-08780) 1168,1298 
Richmond, Desiree (Walser) (83-03785) -200 
Riddell, Ray A. (83-11652 & 84-01280) 266 
Riddle, Christopher M. (84-02879 & 84-03207) 1224 
Ridge, Martin J. (83-04476) 691,768 
Riepe, Roger (TP-84005)--—-3 
Ritchie, Marlene W. (84-07248) 1088 
Rivas, Bavila (84-07142) 524 
Rivera, Guadalupe (82-02812) 127 
Roberts [73 OrApp 29 (1985)] 778 
Roberts, Frank R. (83-04813) 730 
Roberts, James H. (80-04810) 129 
Robinson, Everett E. (82-08760) 526 
Robinson, Maxine P. (82-05121 & 81-10158) 50 
Rodriguez, Luis A. (84-02821) 251 
Roe, Howard R. (84-03880) 1010,1120 
Roff, Kenneth L. (83-03697, 83-07319 & 83-11827) 130 
Rogers, Paul (84-04530) 949 
Romeike, William H. (83-05132 & 83-03806) 749 
Rose, Tim A. (84-03928 & 84-05405) 225 
Rowe, Jeffery R. (82-08757) 127 
Russell, Hilary (84-03213) 470 
Rustrum, Herbert D. (84-05483) 1291 
S a i v i l l e , Bradley D. (83-11737) 715 
Salleng, George E. (84-10523) 1169 
Sassmen, Jerry [82-06927 & 72 Or App 145 (1985)] 326,598 
Saxton, Laurence E. (83-10671) 692,769 
Scharback, Richard A. (82-03750) 598 
Scharn, Rebecca A. (84-06420) 972 
Schiefelbein, Daniel R. (84-03040 & 84-06649) 647 
Schoenbeck, Maynard G. (83-11239) 539 
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Schotte, F7ecT W. & Lu c i l l e MTTJmployers) 552 
Schukow, George (84-04748) 242 
Schults, William A. (84-08347) 1294 
Schweitz, Russell D. (83-11543) 648 
Scott, Daniel (84-08741) 730 
Scott, David C. (83-08558) 973 
Scott, Freda L. (83-09069) 1244 
Seiner, Betty L. (84-00691) 472 
S e l l , Daryl W. (84-08767) 649 
Shabot, Michael (84-03135) 600 
Shaw, Igene G. (83-09266 & 84-03931) 239 
Sheesley, Mary N. (83-12252) 155 
Shipley, Jim D. (TP-84013) 116 
Short, Lee E. (83-00025) 137,194 
Shoulders, John A. [80-06247 & 73 Or App 811 (1985)] 849 
Shoup, Derondo Peter (82-07171) 951 
Shuck, Robert F. (82-11786) 160 
Sieben, Ronnie L. (82-08395) 1229 
Simer, Andrew (81-06740) 118,154 
Sin c l a i r , Rinaldo F. (82-11050) 651 
Skoglie, Roland R. (83-12239) 26,121 
Smith, Betty A. (85-03544) 1198 
Smith, Donald E. (82-10115) 544 
Smith, Gavin L. (83-04541) 694 
Smith, John W. (83-04038) 227 
Smith, Joseph R. (83-11027) 651 
Smith, Kathy I . (83-03432 & 83-06838) 484 
Sorensen, Michael D. (83-08229) 292 
Spangler, Frank (81-02380) 698 
Spontak, Mary J. (83-06550 & 83-09006) 230 
Spores, Deloris J. (84-03275) 1169 
Sprague, Gary A. (84-08039) 448 
Spreadborough, Timothy T. (84-06956) 1055 
Staley, Eva L. (Doner) (83-07726 & 83-09071) 731,1298 
Stam, Robert E., Jr. (CV-85001) 1097 
Stephan, Herman E. (84-00046) 246 
Stephens, Darlene L. (Youngblood) (83-02302 etc.) 610,714 
Sternberg, Fred H. (83-05655) 540 
Steward, Janet L. (84-08368) 604 
Stewart, Clara E. (83-05609) 181 
Stokes, Thomas J. (83-12156) 134 
Strauss, Rodney C. (84-10699 & 84-13439) 1212 
Sturgis, Mark T. (84-02489) 715 
Sturtevant, B i l l M. (83-07658) -294 
Sturtevant, B i l l M. (84-07560) 1275 
Sullivan, Lawrence M. (82-10103) 1241 
Sullivan, Lawrence M. [81-06349 & 73 Or App 694 (1985)] 839 
Summers, James E. (83-08369) -498 
Tate, Donald J. (83-12098) 529,665 
Taylor, Raymond D. (TP-85009) 1082 
Teem, Donald A. (84-06660) 770 
Thomas, Gary R. [81-02240 & 73 Or App 128 (1985)] 793 
Thomas, Joseph N. (84-00523) 501 
Thomas, Michael J. (84-01400) 252 
Thomas, Winnie M. (83-10920) 700 
Thomason, James W. [79-05982 & 73 Or App 319 (1985)] 815 
Thompson, Ernest E. (82-05609, 83-06222 & 84-04826) 605 
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Thompson, Gary M. (84-00321 & 83 - 0 4 5 9 7 ) — 5 3 0 
Thompson, James S. (83-12052) 87 
Tollefson, Fern F. (84-09689) 1278 
Tope, Rosalie L. (84-02526) 490 
Townsend, Randy L. (83-08444) 58 
Travis, Pauline L. (82-03177) 194 
Trudell, Louis D. (84-04583) 1033 
True, Wanena D. (84-03069) 1082 
Trump, Robert L. (84-11081 & 84-11082) 1115 
Trusty, Stonewall, Jr. (84-07499 & 84-01716) 1294 
Tucker, Robert (83-07215) 952 
Turner, George M. (83-01646) 531 
Turner, Mary K. (83-04146) 956 
Turpin, Sally M. (83-01963) 924 
Updike, Leo (83-08825 & 83-08826) 773 
Urbano, Aurelia M. (84-08748) 1249 
Van Dinter, Donald M. (81-05303 etc.) 652,775,1141 
Vanherwaarden, Janine (84-03747) 725 
Vanwoesik, Rene (84-09431) 936 
Vaughn, Mary L. (84-06187 & 84-07981) 1035 
Verhoef, John L. (83-02853) 1171 
Vining, James R. (84-00479 & 83-09064) 269 
Volk, Wayne A. [83-04354 & 73 Or App 643 (1985)] 836 
Voorhies, Peter G. (82-04559) 256 
Wagaman, Susan (84-01198) 973 
Walker, Norman D. (84-04028) 986 
Walker, W. Craig (84-00767 & 84-03849) 776,974 
Ward, Ernestine W. (82-01538) 731 
Ward, Harold D. (84-04502) 606,709 
Warner, Peter R. (TP-85004) 419 
Warrick, Curtis (81-09236)——27 
Waters, Beverli A. (83-01582) 1174 
Weaver, Sylvia A. (84-01115, 84-04251 & 84-04252) 656 
Webb, Marion R. (83-07371) 660,750 
Weisenberger, Paul D. (84-02060) 1038 
Welch, James C. (82-01160) 271 
Welch, James C. (84-03571) 1011 
Wellington, Vernon L. (82-10208) 183 
Welsch, Patrick [81-08131 & 72 Or App 10 (1985)] 310 
West, Donald E. (83-10618 & 83-10619) 56 
West, Frederick G. [83-01504 & 74 Or App 317 (1985)] 1310 
Wheeler, Barbara A. (80-04710 & 81-03519) 122 
Wheeler, Kevin D. [81-06963 & 298 Or 452 (1984)] 376 
White, Dawn C. (83-09151) 663 
Whitman, Ray A. [83-00043 etc. & 73 Or App 73 (1985)] 785 
Wiebe, Floyd L. (84-07791) 1295 
Wild, Karl J. (83-06997 & 84-02862) 491 
Wilkinson, Donald W. (83-09551) 201,297,937 
Willard, Clark H. (83-00576) 230,297 
Williams [298 Or 506 (1984)] 380 
Williams, Betty L. [80-10620 & 73 Or App 638 (1985)] 833 
Williams, Bud E. (83-09788) 421 
Williams, Charles L., Sr. (83-11189, 84-00087 & 84-02456) ! 
Williams, Johnny B. (83-04134) 975 
Williams, Randall S. (83-04958 & 83-07351) 1229 
Williams, Robert B. (TP-85007) 711 
Winkelman, Norma N. (83-10010) 89 
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Wood, David L. (83-02697 & 83-02213) 143 
Wood, Vivian M. (83-11831) 609 
Wroe, Lawton W. (84-00779) 1239 
Wroe, Lawton W. (84-13449) 1231 
Yates, Joyce E. (83-08766) 256 
Yock, Lewis M. (84-00449) 740 
Yoder, David A. (83-07861) 57,664 
Youngblood, Darlene L. (Stephens) (83-02302 etc.) 610,714 
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