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ROD BURRINGTON, C l a i m a n t 
K e n n e t h D. P e t e r s o n , J r . , C l a i m a n t ' 
Edward C. O l s o n , D e f e n s e A t t o r n e y 

s A t t o r n e y 
Own Motion 85-0448M 
J a n u a r y 2, 1986 
Own Motion D e t e r m i n a t i o n on 

R e c o n s i d e r a t i o n 
The Board i s s u e d an Own Motion D e t e r m i n a t i o n on August -16, 

1985 c l o s i n g c l a i m a n t ' s c l a i m . Claimant r e c e i v e d temporary t o t a l 
d i s a b i l i t y compensation from January 23, 1984 t h r o u g h June 25, 
1985. Claimant asks the Board t o r e c o n s i d e r i t s o r d e r , a l l o w i n g 
temporary t o t a l d i s a b i l i t y compensation through a t l e a s t J u l y 26, 
1985 and g r a n t i n g an award f o r unscheduled permanent d i s a b i l i t y . 
Claimant has a l r e a d y r e c e i v e d compensation f o r 100 p e r c e n t l o s s o f 
v i s i o n of the r i g h t eye. The i n s u r e r has requested t h a t t h e Board 
d i s m i s s c l a i m a n t ' s request f o r r e c o n s i d e r a t i o n of the Board's 
ord e r as the request was made a f t e r t h e 30-day appeal p e r i o d had 
e x p i r e d . We d e c l i n e t o g r a n t t h i s m o t i o n . Claimant has no r i g h t 
t o appeal the Board's August 16 order and i t i s t h e Board's 
p r a c t i c e t o honor a l l reasonable requests f o r r e c o n s i d e r a t i o n of 
i t s o r d e r s . 

The Board c l o s e d c l a i m a n t ' s c l a i m on the b a s i s of Dr. Simons' 
June 25, 1985 r e p o r t i n which he s t a t e d t h a t c l a i m a n t c o n t i n u e d 
" t o have symptoms o f photophobia and d i s c o m f o r t , which are 
d i f f i c u l t t o e x p l a i n on a [ s i c ] o b j e c t i v e b a s i s , and i t may be 
neccessary [ s i c ] t o c l o s e t h i s case w i t h compensation, s u f f u c i e n t 
[ s i c ] t o c o n s i d e r some c o n t i n u a t i o n of t h i s problem f o r y e a r s . " 
One month l a t e r , on J u l y 16, Dr. Simons i n d i c a t e d t h a t he wondered 
i f c l o s i n g the c l a i m a n t ' s c l a i m w i t h " t o t a l l o s s of the eye" would 
r e s u l t i n s u b j e c t i v e improvement of c l a i m a n t ' s photophobia. He 
s t a t e d he had no f u r t h e r t r e a t m e n t f o r c l a i m a n t a t t h a t t i m e . Dr. 
C h i l d , i n J u l y 1985, f e l t t h a t c l a i m a n t ' s c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y , t h a t i t was p o s s i b l e h i s symptoms would 
improve w i t h more f r e q u e n t use of eye drops. A r e a d i n g of these 
r e p o r t s t o g e t h e r l e a d the Board t o conclude t h a t c l a i m a n t ' s c l a i m 
was not p r e m a t u r e l y c l o s e d . I t i s apparent t h a t c u r a t i v e 
t r e a t m e n t had not been p r o v i d e d t o him f o r some time and t h e r e d i d 
not seem t o be any change i n h i s c o n d i t i o n between June and J u l y 
1985. We are not persuaded by t h i s r e c o r d t o change the date we 
t e r m i n a t e d temporary t o t a l d i s a b i l i t y b e n e f i t s . 

C l aimant, c i t i n g R u s s e l l v. SAIF, 281 Or 353 ( 1 9 7 8 ) , has 
asked t h a t the Board a l l o w him compensation f o r unscheduled 
d i s a b i l i t y f o r h i s a l l e g e d d i s a b i l i t y due t o photophobia. Dr. 
Simons, i n June 1985, f e l t t h a t c l a i m a n t might need t o be 
compensated f o r h i s c o n t i n u i n g symptoms of photophobia. I n a 
J u l y 5, 1985 r e p o r t , Dr. C h i l d i n d i c a t e d t h a t c l a i m a n t d i d not 
complain of l i g h t s e n s i t i v i t y d u r i n g h i s e x a m i n a t i o n and, i n f a c t , 
t h e d o c t o r u t i l i z e d b r i g h t l i g h t s i n h i s e x a m i n a t i o n which 
c l a i m a n t appeared t o t o l e r a t e w e l l . Dr. Simons, i n a l e t t e r dated 
J u l y 26, 1985, s t a t e d he was i n g e n e r a l agreement w i t h Dr. C h i l d ' s 
r e p o r t and suggested t h a t f a c t o r s o t h e r than medical t r e a t m e n t 
might cause some s u b j e c t i v e improvement i n c l a i m a n t ' s c o n d i t i o n . 

A f t e r thorough review of the evidence, the Board concludes 
c l a i m a n t has f a i l e d t o show any l o s s of wage e a r n i n g c a p a c i t y due 
t o f a c t o r s o t h e r than h i s l o s s of v i s i o n f o r which he has been 
compensated f u l l y . The request f o r f u r t h e r own motion r e l i e f i s 
hereby d e n i e d . 

IT IS SO ORDERED. 
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DELMAR R. GOODRICH, C l a i m a n t WCB 85-0047M 
J o s e p h C. P o s t , C l a i m a n t ' s A t t o r n e y J a n u a r y 2, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion D e t e r m i n a t i o n on 

R e c o n s i d e r a t i on 
Claimant has requested r e c o n s i d e r a t i o n of our Own Motion 

D e t e r m i n a t i o n dated September 2 4 , 1 9 8 5 . I n t h e a l t e r n a t i v e , 
c l a i m a n t r e q u e s t s t h a t temporary d i s a b i l i t y compensation be 
resumed on the ground t h a t he i s not m e d i c a l l y s t a t i o n a r y , or t h a t 
c l a i m a n t be g r a n t e d an i n c r e a s e d award of permanent p a r t i a l 
d i s a b i l i t y compensation. On J u l y 8, 1 9 8 5 we reopened c l a i m a n t ' s 
January 3 , 1 9 7 5 i n d u s t r i a l i n j u r y c l a i m f o r payment of temporary 
d i s a b i l i t y compensation on account of worsened c o n d i t i o n s from t h e 
i n d u s t r i a l i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 

We have r e c o n s i d e r e d our p r e v i o u s d e t e r m i n a t i o n . We 
remain persuaded t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as of 
J u l y 1 6 , 1 9 8 5 . We, t h e r e f o r e , adhere t o our p r e v i o u s award o f 
temporary t o t a l d i s a b i l i t y compensation from January 1 0 , 1 9 8 5 
t h r o u g h J u l y 1 6 , 1 9 8 5 . On r e c o n s i d e r a t i o n we agree, however, t h a t 
c l a i m a n t ' s c o n d i t i o n w a r r a n t s an i n c r e a s e d award f o r permanent 
d i s a b i l i t y . 

We note t h a t the medical o p i n i o n s r e g a r d i n g c l a i m a n t ' s 
c u r r e n t c o n d i t i o n and p r o g n o s i s s t r o n g l y s t a t e t h a t i f c l a i m a n t 
c o n t i n u e s i n h i s c u r r e n t o c c u p a t i o n , i t i s h i g h l y p r o b a b l e t h a t 
c l a i m a n t w i l l s u f f e r i n c r e a s e d d i s a b i l i t y i n the f u t u r e . While we 
do not c o n s i d e r t h i s f a c t o r i n r a t i n g c l a i m a n t ' s p r e s e n t 
d i s a b i l i t y , we b e l i e v e t h a t t h i s i s c e r t a i n l y a case i n which we 
would o r d e r v o c a t i o n a l a s s i s t a n c e , were we empowered t o do so. 

We conclude t h a t t h e medical evidence e s t a b l i s h e s t h a t 
c l a i m a n t ' s c o n d i t i o n has worsened s i n c e the l a s t award or 
arrangement of compensation and t h a t an i n c r e a s e d award i s 
j u s t i f i e d . C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , which on 
the b a s i s of t h e medical evidence we conclude i s i n the mid-range 
of moderate, and a l l of the r e l e v a n t s o c i a l and v o c a t i o n f a c t o r s , 
i n c l u d i n g c l a i m a n t ' s d i f f i c u l t y i n a d j u s t i n g t o h i s d i s a b l i n g 
p a i n , we conclude t h a t c l a i m a n t would be most a p p r o p r i a t e l y 
compensated by a t o t a l award of 1 9 2 degrees f o r 6 0 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s low 
back, t h i s b e i n g an i n c r e a s e of 4 8 degrees ( 1 5 p e r c e n t ) over 
p r e v i o u s awards f o r c l a i m a n t ' s low back i n j u r y . 

ORDER 

Claimant i s determined t o be m e d i c a l l y s t a t i o n a r y as o f 
J u l y 1 6 , 1 9 8 5 . Claimant i s awarded temporary t o t a l d i s a b i l i t y 
compensation from January 1 0 , 1 9 8 5 t h r o u g h J u l y 1 6 , 1 9 8 5 , l e s s 
t i m e worked. Claimant i s awarded 4 8 degrees f o r 1 5 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y compensation f o r i n j u r y 
t o h i s low back, i n a d d i t i o n t o a l l p r e v i o u s awards. O f f s e t o f 
o v e r p a i d temporary d i s a b i l i t y compensation, i f any, out t h e 
i n c r e a s e d permanent d i s a b i l i t y award g r a n t e d by t h i s o r d e r i s 
a u t h o r i z e d . Claimant's a t t o r n e y i s a l l o w e d a reasonable a t t o r n e y 
fe e o f 2 5 p e r c e n t of the i n c r e a s e d unscheduled permanent p a r t i a l 
d i s a b i l i t y award g r a n t e d by t h i s o r d e r , not t o exceed $ 4 1 0 . 



ALFONSO ROGERS, C l a i m a n t WCB 83-07484 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y J a n u a r y 2, 1986 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

This case i s b e f o r e the Board on remand from the Court 
of Appeals. Rogers v. TRI-MET, 75 Or App 470 (1985). The c o u r t 
concluded t h a t c l a i m a n t ' s c l a i m was e r r o n e o u s l y c l o s e d by the 
D e t e r m i n a t i o n Order t h a t c l o s e d the c l a i m as of January 8, 1983 
and t h a t c l a i m a n t i s e n t i t l e d t o compensation f o r temporary t o t a l 
d i s a b i l i t y from t h a t date u n t i l t he c l a i m was reopened on 
January 4, 1984. 

T h e r e f o r e , the D e t e r m i n a t i o n Order dated February 9, 
1983 i s set a s i d e and t h i s m a tter i s remanded t o the s e l f - i n s u r e d 
employer f o r p r o c e s s i n g and payment of compensation a c c o r d i n g t o 
law. The s e l f - i n s u r e d employer s h a l l pay c l a i m a n t compensation 
f o r temporary t o t a l d i s a b i l i t y f o r the p e r i o d January 8, 1983 
t h r o u g h January 4, 1984. 

IT IS SO ORDERED. 

ROBERT C. HARTMAN, C l a i m a n t WCB 85-01164 
MacDonald, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 9, 1986 
L i b e r t y N o r t h w e s t I n s . , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r requests t h a t we r e c o n s i d e r our Order on 
Review dated December 1 1 , 1985. I n t h a t order we r e v e r s e d Referee 
Fi n k ' s order t h a t a f f i r m e d the i n s u r e r ' s d e n i a l of c l a i m a n t ' s 
r i g h t knee i n d u s t r i a l i n j u r y c l a i m . We found t h a t a l t h o u g h the 
mechanics of c l a i m a n t ' s i n j u r y were d i f f i c u l t t o understand from a 
layman's p o i n t of view, the r e c o r d f a v o r e d c o m p e n s a b i l i t y . The 
i n s u r e r ' s request f o r r e c o n s i d e r a t i o n i s g r a n t e d . We adhere t o 
our p r i o r o r d e r . 

I n i t s request f o r r e c o n s i d e r a t i o n , the i n s u r e r asks 
t h a t we r e c o n s i d e r t h r e e of our f i n d i n g s : (1) t h a t c l a i m a n t 
i m m e d i a t e l y r e p o r t e d h i s work i n j u r y t o h i s s u p e r v i s o r ; (2) t h a t 
t he Referee found c l a i m a n t c r e d i b l e based on demeanor; and (3) 
t h a t c l a i m a n t ' s t e s t i m o n y r e g a r d i n g the events p e r t i n e n t t o the 
c l a i m was u n c o n t r o v e r t e d . 

With r e g a r d t o the f i r s t f i n d i n g , the i n s u r e r p o i n t s t o 
c l a i m a n t ' s s u p e r v i s o r ' s t e s t i m o n y t h a t c l a i m a n t never r e p o r t e d an 
i n j u r y of the k i n d t o which c l a i m a n t t e s t i f i e d a t h e a r i n g . We 
acknowledge the s u p e r v i s o r ' s t e s t i m o n y i n t h a t r e g a r d . We remain 
s a t i s f i e d , however, t h a t c l a i m a n t d i d r e p o r t h i s i n j u r y t o h i s 
s u p e r v i s o r . Claimant's t e s t i m o n y t o t h a t e f f e c t does not s t a n d 
a l o n e ; i t i s b u t t r e s s e d by the t e s t i m o n y of the owner o f t h e 
company w i t h whom c l a i m a n t f i l e d h i s c l a i m . I t was t h e owner's 
t e s t i m o n y t h a t c l a i m a n t ' s v s u p e r v i s o r r e l a t e d t o the owner t h a t 
c l a i m a n t had i n f a c t r e p o r t e d an a c c i d e n t of the k i n d a t i s s u e . 

With r e g a r d t o the Referee's f i n d i n g s on c r e d i b i l i t y , we 
adhere t o our p r i o r f i n d i n g , a l t h o u g h on r e c o n s i d e r a t i o n we note 
t h a t our f i n d i n g was somewhat ambiguous. We s t a t e d : "The Referee 
found c l a i m a n t c r e d i b l e based on demeanor." We then went on t o 
note t h a t the Referee a p p a r e n t l y d i d not b e l i e v e c l a i m a n t ' s 
v e r s i o n of the f a c t s , f o r he was not convinced t h a t the i n c i d e n t 
d e s c r i b e d by c l a i m a n t c o u l d have o c c u r r e d as d e s c r i b e d . 
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The i n s u r e r takes i s s u e w i t h our statement t h a t t h e 
Referee found c l a i m a n t c r e d i b l e based on demeanor, a p p a r e n t l y 
r e a d i n g our f i n d i n g t o suggest t h a t c l a i m a n t was i n f a c t found t o 
be c r e d i b l e by the Referee. We b e l i e v e t h a t when the e n t i r e 
paragraph of our o r d e r d e a l i n g w i t h the Referee's f i n d i n g on 
c r e d i b i l i t y i s r e a d , i t i s c l e a r we were acknowledging t h a t the 
Referee d i d not f i n d c l a i m a n t ' s f a c t u a l r e c i t a t i o n b e l i e v e a b l e , 
but t h a t he had no reason t o doubt c l a i m a n t ' s c r e d i b i l i t y based on 
h i s demeanor a t h e a r i n g . We a l s o acknowledge, however, t h a t our 
s t a t e m e n t t h a t the Referee "found c l a i m a n t c r e d i b l e based on 
demeanor" was somewhat ambiguous and t h a t a c l a r i f i c a t i o n i s i n 
o r d e r . 

F i n a l l y , the i n s u r e r takes i s s u e w i t h our f i n d i n g t h a t 
c l a i m a n t ' s t e s t i m o n y r e g a r d i n g the events p e r t i n e n t t o the c l a i m 
was u n c o n t r o v e r t e d . The i n s u r e r notes t h a t c l a i m a n t ' s s u p e r v i s o r 
found t h e circumstances s u r r o u n d i n g t h e i n j u r y t o be h i g h l y 
i m p r o b a b l e . I n r e t r o s p e c t , perhaps the use of the word 
" u n c o n t r o v e r t e d " was i n a p p r o p r i a t e and a b e t t e r d e s i g n a t i o n would 
have been "more p e r s u a s i v e . " 

Now, t h e r e f o r e , having g r a n t e d the i n s u r e r ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our p r e v i o u s o r d e r 
dated December 1 1 , 1985. 

IT IS SO ORDERED. 

ROBERT 0. BORDERS, C l a i m a n t WCB 84-07199 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 13, 1986 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Leahy's or d e r t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l of h i s 
c l a i m f o r m e d i c a l s e r v i c e s under ORS 656.245 f o r t r e a t m e n t of h i s 
r i g h t knee c o n d i t i o n and headaches as a consequence of h i s 1972 
l e f t knee i n d u s t r i a l i n j u r y . The i s s u e i s medical s e r v i c e s . 

We agree w i t h the Referee t h a t the evidence does not 
s u p p o r t any c a u s a l c o n n e c t i o n between c l a i m a n t ' s l e f t knee i n j u r y 
and h i s 1984 headaches. A p p a r e n t l y , c l a i m a n t has abandoned any 
c o n t e n t i o n t o the c o n t r a r y on Board r e v i e w . 

Claimant i n j u r e d h i s l e f t knee i n 1972. A l t h o u g h 
c l a i m a n t i s an a d m i t t e d l y poor h i s t o r i a n , the medical r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t had t h r e e s u r g e r i e s t o h i s l e f t knee 
between 1972 and 1974 and a f o u r t h a r t h r o s c o p i c procedure i n 
September 1983. The Referee based h i s d e c i s i o n upon h i s 
f i n d i n g s : (1) t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. E i l e r s , 
agreed w i t h an Orthopaedic C o n s u l t a n t s ' r e p o r t t h a t concluded t h a t 
the r i g h t knee d i f f i c u l t i e s i n 1984 were not r e l a t e d t o t h e 1972 
l e f t knee i n j u r y ; and (2) t h a t some 13 years had elapsed b e f o r e 
c l a i m a n t r e p o r t e d any r i g h t - s i d e d symptoms. 

On our de novo review of the r e c o r d as a whole, we 
d i f f e r w i t h the Referee as t o t h e f a c t u a l f i n d i n g s . F i r s t , we 
conclude t h a t Dr. E i l e r s ' comments on h i s f e e l i n g s about t h e 
Orthopaedic C o n s u l t a n t s ' r e p o r t were e q u i v o c a l , a t b e s t . Our own 
e x a m i n a t i o n of the Orthopaedic C o n s u l t a n t s ' r e p o r t i n l i g h t o f 
t h i s e n t i r e r e c o r d persuades us t h a t t h e C o n s u l t a n t s ' r e p o r t 
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s u f f e r s s i g n i f i c a n t l y from the omission of m a t e r i a l pieces of 
c l a i m a n t ' s medical h i s t o r y . We are not persuaded t h a t these 
omissions were i n t e n t i o n a l on anyone's p a r t ; however, we f i n d t h a t 
t he C o n s u l t a n t s ' o p i n i o n s are not p e r s u a s i v e because o f t h e 
i n c o m p l e t e and i n a c c u r a t e h i s t o r y upon which they are based. Dr. 
Norton's c o n c l u s i o n s reached a f t e r h i s r e c o r d s review are 
s i m i l a r l y f l a w e d . 

On the o t h e r hand, Dr. E i l e r s , a knee s p e c i a l i s t who has 
t r e a t e d c l a i m a n t s i n c e 1972, u n e q u i v o c a l l y r e l a t e s c l a i m a n t ' s 
c u r r e n t r i g h t knee d i f f i c u l t i e s t o an a l t e r e d g a i t brought about by 
t h e 1972 l e f t knee i n j u r y and i t s r e s i d u a l s . Also c o n t r a r y t o the 
Referee's f i n d i n g t h a t over 13 years elapsed b e f o r e c l a i m a n t began 
r e p o r t i n g symptoms, we f i n d t h a t Dr. E i l e r s r e p o r t e d r i g h t - s i d e d 
symptoms, which he r e l a t e d t o the l e f t knee i n j u r y , as e a r l y as 
1977. We are persuaded by the evidence as a whole t h a t c l a i m a n t ' s 
c u r r e n t r i g h t knee c o n d i t i o n i s a d i r e c t and n a t u r a l consequence 
of h i s o r i g i n a l 1972 l e f t knee i n j u r y and i t s sequelae. See 
F l o r e n c e v. SAIF, 55 Or App 467 ( 1 9 8 2 ) ; Eber v. Royal Globe I n s . 
Cow 54 Or App 940 ( 1 9 8 1 ) . 

SAIF's d e n i a l a l s o denied t r e a t m e n t f o r c l a i m a n t ' s low 
back c o n d i t i o n . SAIF conceded the c o m p e n s a b i l i t y of t h a t 
c o n d i t i o n a t the h e a r i n g . 

ORDER 

The Referee's^order dated August 26, 1985 i s m o d i f i e d . 
The SAIF C o r p o r a t i o n ' s f o r m a l d e n i a l dated June 15, 1984 i s 
approved t o the e x t e n t t h a t i t denies medical s e r v i c e s f o r 
c l a i m a n t ' s headaches. The d e n i a l i s o t h e r w i s e d i s a p p r o v e d and 
c l a i m a n t i s e n t i t l e d t o medical s e r v i c e s pursuant t o ORS 656.245 
f o r h i s r i g h t knee and low back c o n d i t i o n s . Claimant's a t t o r n e y 
i s awarded $1,200 as a reasonable a t t o r n e y fee f o r s e r v i c e s a t 
h e a r i n g i n l i e u o f the a t t o r n e y fee awarded by the Referee and 
$550 as a reasonable a t t o r n e y fee f o r s e r v i c e s on Board r e v i e w , 
b o t h fees t o be p a i d by the SAIF C o r p o r a t i o n i n a d d i t i o n t o 
compensation. 

J O U S I E M. McINTYRE, C l a i m a n t WCB 82-11650 
Hoffman, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 13, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Seymour's 
or d e r t h a t g r a n t e d c l a i m a n t an award of permanent t o t a l d i s a b i l i t y . 
The i s s u e on review i s whether c l a i m a n t has proved e n t i t l e m e n t t o 
t h a t award. 

Claimant i s a former housekeeper who compensably i n j u r e d 
her r i g h t knee i n November 1980. The i n j u r y c o n s i s t e d of a t o r n 
m e d i a l meniscus. Claimant's knee problems r e s u l t e d i n t h r e e 
s u r g e r i e s . She u l t i m a t e l y r e c e i v e d an award of 30 p e r c e n t 
scheduled permanent p a r t i a l d i s a b i l i t y f o r the r i g h t l e g by way of 
a December 17, 1982 D e t e r m i n a t i o n Order. Claimant a l s o s u f f e r s 
from p r e e x i s t i n g neck, r i g h t hand and l e f t arm d i s a b i l i t i e s . 

Claimant was 63 years of age a t the time of the h e a r i n g , 
had a f i f t h grade e d u c a t i o n and poor academic s k i l l s . A l l of 
c l a i m a n t ' s work a c t i v i t i e s have i n v o l v e d manual l a b o r . She i s now 
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p r e c l u d e d from work r e q u i r i n g c l i m b i n g , s q u a t t i n g , k n e e l i n g or 
e x t e n s i v e use of the l e g s . The r e c o r d r e v e a l s , however, t h a t 
c l a i m a n t has f u n c t i o n a l use of her arms and hands and can do a 
s i t - d o w n j o b w i t h o u t l i m i t a t i o n s . She can a l s o stand and walk f o r 
between one and t h r e e hours, and can o c c a s i o n a l l y l i f t up t o 20 
pounds. 

D e s p i t e c l a i m a n t ' s r e s i d u a l c a p a c i t y , she has expressed 
an i n t e r e s t i n r e t i r e m e n t . She has asked her t r e a t i n g p h y s i c i a n , 
Dr. Rockey, t o i s s u e a r e t i r e m e n t s l i p on her b e h a l f . Dr. Rockey 
has r e f u s e d , s t a t i n g t h a t c l a i m a n t i s capable of s e d e n t a r y 
employment. 

I n l a t e 1982 c l a i m a n t ' s v o c a t i o n a l counselor developed a 
l i g h t d u t y seamstress j o b a t c l a i m a n t ' s former p l a c e of employment. 
A d e s c r i p t i o n o f the j o b ' s d u t i e s and p h y s i c a l r e q u i r e m e n t s was 
p r e s e n t e d t o Dr. Rockey, who s t a t e d h i s a p p r o v a l . Claimant r e f u s e d 
the p o s i t i o n , however, i n d i c a t i n g t h a t she had no i n t e r e s t i n the 
jo b and r e a f f i r m i n g her d e s i r e t o r e t i r e . 

I t i s c l a i m a n t ' s burden t o prove e n t i t l e m e n t t o an award 
of permanent t o t a l d i s a b i l t i t y . ORS 656.206(3). She may do so by 
p r o v i n g t h a t she i s e i t h e r p h y s i c a l l y i n c a p a c i t a t e d o r , a l t h o u g h 
l e s s than p h y s i c a l l y i n c a p a c i t a t e d , t h a t she has been rendered 
permanently unemployable by a c o m b i n a t i o n of p h y s i c a l impairment 
and adverse s o c i a l and v o c a t i o n a l f a c t o r s . W ilson v. Weyerhaeuser, 
30 Or App 403 ( 1 9 7 7 ) . A c l a i m a n t who i s l e s s t h a n p h y s i c a l l y 
i n c a p a c i t a t e d g e n e r a l l y must prove t h a t he or she i s m o t i v a t e d t o 
seek employment and t h a t a reasonable e f f o r t has been made i n t h a t 
r e g a r d , see Home Insurance Co. v. H a l l , 60 Or App 750, r e v . den. , 
294 Or 536 ( 1 9 8 3 ) ; £f. George M. Turner, 37 Van N a t t a 531 ( 1 9 8 5 ) , 
unless a work search would be f u t i l e , Butcher v. SAIF, 45 Or App 
313 ( 1 9 8 0 ) . 

The Referee found c l a i m a n t t o be permanently and t o t a l l y 
d i s a b l e d , i m p l i c i t l y f i n d i n g t h a t i t would be f u t i l e f o r c l a i m a n t 
t o seek work due t o the c o m b i n a t i o n o f her p h y s i c a l and 
n o n p h y s i c a l d i s a b i l i t i e s . We d i s a g r e e . A c c o r d i n g t o c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , c l a i m a n t i s capable of sedentary work not 
i n v o l v i n g e x t e n s i v e use o f t h e l e g s . A j o b w i t h i n c l a i m a n t ' s 
c a p a b i l i t i e s has been o f f e r e d , but r e f u s e d . Claimant has sought 
no work on her own. She has expressed a d e s i r e t o r e t i r e . Her 
f u t u r e p l a n s c l e a r l y do not i n c l u d e r e e n t r y i n t o t h e j o b market. 
While r e t i r e m e n t i s c l a i m a n t ' s p r e r o g a t i v e , i n t h i s case i t s h o u l d 
not be accompanied by an award of permanent t o t a l d i s a b i l i t y . 

W i t h r e g a r d t o the e x t e n t of c l a i m a n t ' s r i g h t l e g 
d i s a b i l i t y , we are s a t i s f i e d t h a t c l a i m a n t has been a d e q u a t e l y 
compensated by t h e 30 p e r c e n t awarded by the December 1982 
D e t e r m i n a t i o n Order. 

ORDER 

The Referee's order dated June 26, 1985 i s r e v e r s e d , and 
the D e t e r m i n a t i o n Order dated December 17, 1982 i s r e i n s t a t e d . 
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BRUCE C. ALLISON, C l a i m a n t WCB 84-04894 
D o b l i e , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o S t r i k e 

A p p e l l a n t ' s B r i e f 
The i n s u r e r has moved the Board f o r an ord e r s t r i k i n g 

c l a i m a n t ' s a p p e l l a n t ' s b r i e f on the ground t h a t the b r i e f c i t e s , 
quotes and argues evidence not c o n s i d e r e d by the Referee. We have 
reviewed the r e c o r d f o r t h e purpose o f r u l i n g on the i n s u r e r ' s 
motion and have a s c e r t a i n e d t h a t a l l of th e evidence t o which the 
i n s u r e r o b j e c t s , w h i l e not a d m i t t e d i n t o evidence, i s c o n t a i n e d i n 
the r e c o r d . The q u e s t i o n whether the Referee sh o u l d have a d m i t t e d 
t h e evidence i n q u e s t i o n i s not now b e f o r e us; however, d e a l i n g 
w i t h t h a t i s s u e w i l l be a p a r t o f our e v e n t u a l de novo r e v i e w o f 
t h i s case. To the e x t e n t c l a i m a n t ' s b r i e f r e f e r s t o evidence 
o u t s i d e the r e c o r d , i t w i l l not be c o n s i d e r e d . ORS 656.295(3) and 
( 5 ) . However, we f i n d no reason t o s t r i k e t he b r i e f i n i t s 
e n t i r e t y . 

The i n s u r e r ' s motion t o s t r i k e c l a i m a n t ' s a p p e l l a n t ' s 
b r i e f i s d e n i e d . The respondent's b r i e f i s due 21 days from t h e 
date o f t h i s o r d e r . The Board w i l l c o n s i d e r a r e p l y b r i e f 
p u r s u ant t o OAR 438-11-010 ( e f f . November 6, 1985). 

IT IS SO ORDERED. 

RUTH A. BURCH, C l a i m a n t Own Motion 85-0588M 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s I n t e r i m Own Motion O r d e r 

By o r d e r dated November 1, 1985 the Board postponed a c t i o n on 
c l a i m a n t ' s request f o r own motion r e l i e f u n t i l r e s o l u t i o n o f t h e 
pending reques t f o r h e a r i n g (WCB Case No. 83-02440). Claimant has 
advis e d the Board t h a t the Referee has d e f e r r e d r u l i n g on t h e 
h e a r i n g case u n t i l the Board r u l e s on the own motion r e q u e s t . She 
asks t h a t the Board r e a c t i v a t e the own motion p e t i t i o n and i s s u e 
an o r d e r a t t h i s t i m e . 

The Board d e c l i n e s t o proceed on the own motion r e q u e s t a t 
t h i s t i m e . I n Mickey W i l c o x , 36 Van Natta 1706 (19 8 4 ) , we s t a t e d : 

"Were we t o reopen t h i s c l a i m , i t might u l t i m a t e l y 
c r e a t e a s i t u a t i o n a t the time o f c l o s u r e i n 
which i t would be d i f f i c u l t t o determine which 
p o r t i o n s of c l a i m a n t ' s permanent d i s a b i l i t y were 
a t t r i b u t a b l e t o an a g g r a v a t i o n under the Board's 
own motion j u r i s d i c t i o n and which p o r t i o n s o f h i s 
permanent d i s a b i l i t y were a t t r i b u t a b l e t o h i s 
c o n d i t i o n p r i o r t o e x p i r a t i o n of h i s a g g r a v a t i o n 
r i g h t s . " 

We concluded t h e n , and conclude now, t h a t the Referee s h o u l d 
proceed pursuant t o J e f f r e y B a r n e t t , 36 Van Natt a 1636 (1984). 
Claimant's request i s denied. 

IT IS SO ORDERED. 



L E S T E R R. CARMAN, C l a i m a n t WCB 84-07952 
Brown & T a r l o w , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested t h a t we r e c o n s i d e r our Order on 
Review i s s u e d December 31, 1985 and i n c r e a s e the amount o f t h e 
a t t o r n e y fee awarded c l a i m a n t ' s a t t o r n e y . The r e q u e s t f o r 
r e c o n s i d e r a t i o n i s a l l o w e d . 

Claimant i s e n t i t l e d t o an a t t o r n e y fee t o be p a i d by 
the i n s u r e r because he p r e v a i l e d on the i s s u e o f e x t e n t o f 
d i s a b i l i t y r a i s e d by the i n s u r e r ' s request f o r Board r e v i e w , i . e . 
c l a i m a n t ' s compensation was not d i s a l l o w e d or reduced. ORS 
656.382(2). On the o t h e r hand, c l a i m a n t c r o s s - r e q u e s t e d r e v i e w , 
seeking an i n c r e a s e i n unscheduled permanent p a r t i a l d i s a b i l i t y , 
but was u n s u c c e s s f u l i n o b t a i n i n g an i n c r e a s e . Thus, the e f f o r t 
expended on the e x t e n t of d i s a b i l i t y i s s u e was d i s p r o p o r t i o n a t e t o 
the f a v o r a b l e r e s u l t s o b t a i n e d . See OAR 438-47-010(2). We, 
n e v e r t h e l e s s , conclude t h a t the p r e v i o u s award of $250 i n a t t o r n e y 
fees was inadequate under the c i r c u m s t a n c e s . C o n s i d e r i n g a l l 
r e l e v a n t f a c t o r s , we conclude t h a t an i n s u r e r - p a i d a t t o r n e y f e e of 
$500 f o r s e r v i c e s on Board review i s reasonable i n t h i s case. See 
Kenneth E. Choquette, 37 Van Natta 927 (1985). 

On r e c o n s i d e r a t i o n , we a l s o wish t o c o r r e c t one e r r o r i n 
our p r e v i o u s o r d e r . I n our p r e v i o u s o r d e r , we s t a t e d t h a t t h e 
Referee based h i s d e c i s i o n on a p e n a l t y i s s u e on our o r d e r i n 
Harold A. L e s t e r , 37 Van N a t t a 745 (1985) (Order a f t e r Remand). 
That i s i n c o r r e c t . The Referee based h i s d e c i s i o n on Brad T. 
G r i b b l e , 37 Van Natta 92 ( 1 9 8 5 ) , i n which we h e l d t h a t a p e n a l t y 
c o u l d be based upon medical expenses t h a t are "then due." 
Claimant's argument on Board review was based upon Harold A. 
L e s t e r , s u p r a , which we have concluded i s not on p o i n t . N e i t h e r , 
however, i s G r i b b l e on p o i n t , as we have h e l d , based upon Donald 
0. Otnes, 37 Van Natta 522, 524 ( 1 9 8 5 ) , and Gary L. C l a r k , 35 Van 
N a t t a 117, 119 ( 1 9 8 3 ) , t h a t the c o s t s of medical s e r v i c e s a r e not 
amounts "then due" u n t i l the s e r v i c e s have a c t u a l l y been performed. 

ORDER 

Our Order on Review dated December 31, 1985 i s 
m o d i f i e d . Claimant's a t t o r n e y i s awarded $500 as a reasonable 
a t t o r n e y fee on Board review f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s 
request f o r r e d u c t i o n of c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y , 
compensation, t o be p a i d by the i n s u r e r i n a d d i t i o n t o 
compensation. As m o d i f i e d and c l a r i f i e d h e r e i n , our p r e v i o u s 
Order on Review i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

ROBERT E. DAHL, C l a i m a n t WCB 84-01008 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r A l l o w i n g Motion t o S t r i k e 

A p p e l l a n t ' s B r i e f 
The i n s u r e r has moved the Board f o r an o r d e r " s t r i k i n g " 

c l a i m a n t ' s a p p e l l a n t ' s b r i e f on the ground t h a t i t was not t i m e l y 
f i l e d . Claimant sought and o b t a i n e d t h r e e e x t e n s i o n s of t i m e 
w i t h i n which t o f i l e h i s opening b r i e f . The l a s t e s t a b l i s h e d due 
date f o r the opening b r i e f was September 16, 1985. The b r i e f was 
f i l e d October 8, 1985, or 22 days a f t e r e x p i r a t i o n o f t h e t h i r d 
e x t e n s i o n . The b r i e f was accompanied by a cover l e t t e r r e q u e s t i n g 
a f o u r t h e x t e n s i o n . 

-8-



For the reasons s e t f o r t h i n Vanessa D o r t c h , 3 7 Van 
Nat t a 1 2 0 7 ( 1 9 8 5 ) , we d e c l i n e t o co n s i d e r c l a i m a n t ' s opening 
b r i e f . T his m a t t e r w i l l proceed t o de novo review i n o r d i n a r y 
course of b u s i n e s s . 

IT IS SO ORDERED. 

CHARLENE V. DEVEREAUX, C l a i m a n t WCB 83-03330 
E v o h l Malagon, C l a i m a n t ' s A t t o r n e y J a n u a r y 14, 1986 
M i l l e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

This m a t t e r i s b e f o r e the Board on remand from the Court 
of Appeals. Devereaux v. North P a c i f i c I n s . Co., 74 Or App 3 8 8 , 
rev den, 3 0 0 Or 1 6 2 ( 1 9 8 5 ) . The c o u r t has ordered t h a t c l a i m a n t ' s 
c l a i m of o c c u p a t i o n a l disease f o r b i l a t e r a l c a r p a l t u n n e l syndrome 
be accepted. 

T h e r e f o r e , the i n s u r e r ' s f o r m a l d e n i a l dated August 1 1 , 
1 9 8 3 i s s e t a s i d e and c l a i m a n t ' s c l a i m i s remanded t o th e i n s u r e r 
f o r acceptance, p r o c e s s i n g and c l o s u r e a c c o r d i n g t o law. 

IT IS SO ORDERED. 

MONTE B. FRANCIS, C l a i m a n t 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s 
B r e a t h o u w e r & G i l m a n , D e f e n s e A t t o r n e y s 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 84 - 1 0 8 8 8 , 8 4 - 1 0 8 8 9 , 84-11063 
& 84-11064 

J a n u a r y 14, 1986 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f Referee Fink's o r d e r which: 
( 1 ) upheld t h e s t i p u l a t i o n agreement between Gates, McDonald and 
Company and the SAIF C o r p o r a t i o n , whereby SAIF agreed t o accept 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n as an 
a g g r a v a t i o n c l a i m ; ( 2 ) found t h a t the January 1 6 , 1 9 8 5 
D e t e r m i n a t i o n Order d i d not p r e m a t u r e l y c l o s e c l a i m a n t ' s low back 
i n j u r y c l a i m ; and ( 3 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y award from 1 5 p e r c e n t ( 4 8 d e g r e e s ) , as awarded by the 
a f o r e m e n t i o n e d D e t e r m i n a t i o n Order, t o 2 5 p e r c e n t ( 8 0 d e g r e e s ) . 
On r e v i e w , c l a i m a n t contends t h a t he s u f f e r e d a new i n j u r y f o r 
which Gates i s r e s p o n s i b l e , h i s low back i n j u r y c l a i m was 
p r e m a t u r e l y c l o s e d , and he i s e n t i t l e d t o a g r e a t e r award o f 
unscheduled permanent d i s a b i l i t y . 

The Board a f f i r m s the order o f the Referee w i t h t h e 
f o l l o w i n g comments c o n c e r n i n g the i s s u e s of premature c l o s u r e and 
e x t e n t of d i s a b i l i t y . 

F o l l o w i n g our de novo review we are persuaded t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t th e time o f c l a i m 
c l o s u r e . I n r e a c h i n g t h i s c o n c l u s i o n we have judged t h e 
reasonableness o f the medical e x p e c t a t i o n s a t the time o f c l a i m 
c l o s u r e by the evidence a v a i l a b l e a t th e t i m e , not t h r o u g h 
subsequent developments o f the case. A l v a r e z v. GAB Business 
S e r v i c e s , 7 2 Or App 5 2 4 , 5 2 7 ( 1 9 8 5 ) ; M a a r e f i v. SAIF, 6 9 Or App 
5 2 7 , 5 3 1 ( 1 9 8 4 ) . Moreover, had we co n s i d e r e d the subsequent 
developments of th e case, we would f i n d these developments 
i n d i c a t i v e of a d d i t i o n a l d i a g n o s t i c and p a l l i a t i v e measures and 
not p e r s u a s i v e evidence t h a t c l a i m a n t ' s c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y . 
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F u r t h e r m o r e , a f t e r c o n d u c t i n g our review o f t h e m e d i c a l 
and l a y e v i d e n c e , we conclude t h a t the Referee's award o f 
unscheduled permanent d i s a b i l i t y a d e quately compensates c l a i m a n t 
f o r h i s l o s s of e a r n i n g c a p a c i t y due t o the compensable i n j u r y . 
See ORS 656.214(5). 

ORDER 

The Referee's order dated May 31, 1985 i s a f f i r m e d . 

GARY F. LACEY, C l a i m a n t WCB 84- 0 2 5 3 6 , 8 4 - 0 8 7 3 4 , 84-13713 
D e n n i s W. S k a r s t a d , C l a i m a n t ' s A t t o r n e y & 84-13714 
Moscato & B y e r l y , D e f e n s e A t t o r n e y s J a n u a r y 14, 1986 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
D a v i d 0. Home, D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

F r e i g h t l i n e r C o r p o r a t i o n , a s e l f - i n s u r e d employer, 
r e q u e s t s r e v i e w of Referee P f e r d n e r ' s order which s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c l a i m . On 
r e v i e w , F r e i g h t l i n e r contends t h a t the c l a i m i s not compensable, 
or a l t e r n a t i v e l y , t h a t i t i s not the r e s p o n s i b l e e m p l o y e r / i n s u r e r . 

We a f f i r m the order of the Referee w i t h the f o l l o w i n g 
comment c o n c e r n i n g the r e s p o n s i b i l i t y i s s u e . 

I n an o c c u p a t i o n a l disease c o n t e x t i n which more th a n 
one e m p l o y e r / i n s u r e r i s p o t e n t i a l l y r e s p o n s i b l e , the l a s t 
i n j u r i o u s exposure r u l e p r o v i d e s t h a t , i f a worker proves t h a t the 
disease c o u l d have been caused by work c o n d i t i o n s t h a t e x i s t e d a t 
more than one p l a c e of employment, the l a s t employment p r o v i d i n g 
p o t e n t i a l l y c a u s a l c o n d i t i o n s i s deemed t o have caused t h e 
d i s e a s e . Boise Cascade Corp. v. Starbuck, 296 Or 238, 241 
( 1 9 8 4 ) . The onset o f d i s a b i l i t y i s the t r i g g e r i n g date f o r 
d e t e r m i n a t i o n of which employer i s the " l a s t p o t e n t i a l l y c a u s a l 
employer." Bracke v. Baza'r, 293 Or 239, 248 (1982). Where 
c l a i m a n t ' s d i s a b i l i t y has not r e s u l t e d i n time l o s s , but merely 
has r e q u i r e d m e d i c a l t r e a t m e n t , the time d i s a b i l i t y occurs i s 
g e n e r a l l y determined t o be the date c l a i m a n t f i r s t sought m e d i c a l 
t r e a t m e n t . SAIF v. Carey, 63 Or App 68 ( 1 9 8 3 ) ; Adam J. Gabel, 36 
Van N a t t a 263 ( 1 9 8 4 ) ; W i l l i a m Vaandering, 36 Van N a t t a 1296 
( 1 9 8 4 ) . An e a r l i e r employer remains l i a b l e , even though work 
c o n d i t i o n s of a l a t e r employment c o u l d have caused t h e d i s e a s e , i f 
the l a t e r employment " d i d not c o n t r i b u t e t o the cause o f , 
a g g r a v a t e , or exacerbate the u n d e r l y i n g d i s e a s e . " Boise Cascade 
Corp. v. S t a r b u c k , supra., 296 Or 238, 243; Bracke v. Baza'r^ 
supra, 293 Or 239, 248;. 

F o l l o w i n g our de novo review of the m e d i c a l and l a y 
e v i d e n c e , we f i n d t h a t c l a i m a n t f i r s t sought medical t r e a t m e n t f o r 
h i s b i l a t e r a l w r i s t c o n d i t i o n w h i l e F r e i g h t l i n e r was on t h e r i s k . 
Since c l a i m a n t a p p a r e n t l y has s u f f e r e d no time l o s s r e s u l t i n g from 
h i s c o n d i t i o n , h i s d i s a b i l i t y o c c u r r e d as o f t h e date of t h i s 
t r e a t m e n t . Inasmuch as we are unpersuaded t h a t c l a i m a n t ' s 
a p p r o x i m a t e l y two week employment f o r a subsequent employer 
c o n t r i b u t e d t o the cause, a g g r a v a t i o n , or e x a c e r b a t i o n o f h i s 
u n d e r l y i n g d i s e a s e , F r e i g h t l i n e r remains r e s p o n s i b l e as t h e l a s t 
employer where c l a i m a n t ' s work c o n d i t i o n s c o u l d have caused h i s 
d i s e a s e . _10_ 



ORDER 

The Referee's o r d e r dated A p r i l 9/ 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $600 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by F r e i g h t l i n e r C o r p o r a t i o n . 

WINFRED LOGUE, C l a i m a n t WCB 84-09652 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee T. Lavere Johnson's order t h a t awarded c l a i m a n t permanent 
t o t a l d i s a b i l i t y . SAIF o f f e r s a l t e r n a t i v e arguments on r e v i e w : 
(1) t h a t t he Referee was w i t h o u t j u r i s d i c t i o n t o r a t e t h e e x t e n t 
of c l a i m a n t ' s d i s a b i l i t y a t h e a r i n g because c l a i m a n t f a i l e d t o 
prove a worsening of h i s compensable c o n d i t i o n s i n c e a September 
1984 D e t e r m i n a t i o n Order; and (2) t h a t even i f the Referee had 
j u r i s d i c t i o n t o r a t e e x t e n t , c l a i m a n t f a i l e d t o prove e n t i t l e m e n t 
t o an award o f permanent t o t a l d i s a b i l i t y . 

We a f f i r m t he Referee's order w i t h t he f o l l o w i n g 
comments r e g a r d i n g SAIF's f i r s t argument, i . e . , t h a t t h e Referee 
was w i t h o u t j u r i s d i c t i o n t o r a t e the e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . SAIF c i t e s E l l i s v. SAIF, 67 Or App 107 (1984) and 
Johnson v. I n d u s t r i a l I n d e m n i t y , 66 Or App 640 (1 9 8 4 ) , as su p p o r t 
f o r i t s argument. E l l i s and Johnson h o l d t h a t once a " f i n a l " 
d e t e r m i n a t i o n o f c l a i m a n t ' s d i s a b i l i t y has been made, c l a i m a n t i s 
e n t i t l e d t o compensation f o r medical s e r v i c e s o n l y absent p r o o f o f 
a worsening o f a compensable c o n d i t i o n subsequent t o the f i n a l 
d e t e r m i n a t i o n . E l l i s , 67 Or App a t 109; Johnson, 66 Or App a t 642. 

SAIF a s s e r t s t h a t the l a s t arrangement o f compensation 
i n t h i s case was a September 1984 D e t e r m i n a t i o n Order t h a t awarded 
no a d d i t i o n a l permanent d i s a b i l i t y compensation over t h a t 
p r e v i o u s l y awarded by way of a s t i p u l a t e d s e t t l e m e n t . SAIF 
f u r t h e r argues t h a t c l a i m a n t f a i l e d t o prove t h a t h i s compensable 
c o n d i t i o n worsened s i n c e t h i s l a s t arrangement, and t h a t under 
E l l i s and Johnson, c l a i m a n t was not e n t i t l e d t o a d d i t i o n a l 
compensation t h e r e a f t e r . 

E l l i s and Johnson are d i s t i n g u i s h a b l e from the p r e s e n t 
case. I n E l l i s and Johnson, the l a s t arrangements o f compensation 
were D e t e r m i n a t i o n Orders t h a t became f i n a l by o p e r a t i o n o f law 
when they were not appealed. Thus, those o r d e r s were " f i n a l 
d e t e r m i n a t i o n s " o f c l a i m a n t ' s d i s a b i l i t y . By c o n t r a s t , t h e 
D e t e r m i n a t i o n Order a t i s s u e i n the p r e s e n t case was the v e r y 
b a s i s f o r c l a i m a n t ' s request f o r h e a r i n g . That o r d e r d i d not 
become " f i n a l , " f o r i t was from t h a t order t h a t c l a i m a n t 
appealed. The Referee c l e a r l y had j u r i s d i c t i o n t o review 
c l a i m a n t ' s c l a i m i n order t o determine whether adequate 
compensation had been awarded. 

ORDER 

The Referee's order dated May 2, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $700 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 
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HARRY J . MARSHALL, C l a i m a n t WCB 84-09863 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f Referee Fink's o r d e r t h a t : 
(1) denied h i s request f o r an award of permanent t o t a l d i s a b i l i t y ; 
(2) a f f i r m e d the D e t e r m i n a t i o n Order g r a n t i n g 32 degrees f o r 10 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e l e f t h i p ; 
and (3) awarded 75 degrees f o r 50 p e r c e n t l o s s o f t h e l e f t l e g and 
75 degrees f o r 50 p e r c e n t l o s s of the r i g h t l e g i n l i e u o f t h e 
D e t e r m i n a t i o n Order g r a n t i n g 15 degrees f o r 10 p e r c e n t l o s s o f 
each f o o t . The SAIF C o r p o r a t i o n c r o s s - r e q u e s t s review o f t h a t 
p o r t i o n o f t h e or d e r t h a t i n c r e a s e d c l a i m a n t ' s scheduled i n j u r y 
award. The iss u e s on review are permanent t o t a l d i s a b i l i t y o r , i n 
the a l t e r n a t i v e , e x t e n t of unscheduled and scheduled permanent 
p a r t i a l d i s a b i l i t y . 

We a f f i r m t h a t p o r t i o n o f the Referee's o r d e r t h a t 
denied c l a i m a n t ' s request f o r an award of permanent t o t a l 
d i s a b i l i t y . 

On the i s s u e o f unscheduled d i s a b i l i t y , we f i n d c l a i m a n t 
t o be e n t i t l e d t o an i n c r e a s e d award. Claimant has r e c e i v e d an 
award of 10 p e r c e n t unscheduled d i s a b i l i t y . A f t e r c o n s i d e r i n g h i s 
age, e d u c a t i o n , work e x p e r i e n c e , r e s i d u a l f u n c t i o n a l c a p a c i t y , 
t r a n s f e r a b l e s k i l l s and impairment, we f i n d t h a t he i s e n t i t l e d t o 
an award of 80 degrees f o r 25 p e r c e n t unscheduled d i s a b i l i t y . 

On the i s s u e o f scheduled d i s a b i l i t y , we r e v e r s e t h e 
order o f t h e Referee. The Referee found c l a i m a n t t o be e n t i t l e d 
t o an i n c r e a s e d award f o r the " l e g s . " I n f a c t , c l a i m a n t s u f f e r s 
d i s a b i l i t y o f the f e e t , and the d i s a b i l i t y appears t o be c o n f i n e d 
t o a p e r i p h e r a l neuropathy t h a t causes numbness of t h e p l a n t a r 
s u r f a c e o f the f e e t . While we re c o g n i z e t h a t c l a i m a n t s u f f e r s 
d i s a b i l i t y , we f i n d t h a t he has been adequately compensated by t h e 
10 p e r c e n t awards p r e v i o u s l y g r a n t e d by D e t e r m i n a t i o n Order. I n 
r e a c h i n g our c o n c l u s i o n , we note under OAR 436-65-548(1) 
(renumbered 436-30-310, May 1, 1985), a complete sensory l o s s o f 
p l a n t a r s e n s a t i o n i n the f o o t r e p r e s e n t s a maximum 10 p e r c e n t l o s s 
of t h e f o o t . 

ORDER 

The Referee's order dated March 7, 1985 i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the 
ord e r t h a t awarded c l a i m a n t 75 degrees f o r 50 p e r c e n t scheduled 
permanent p a r t i a l d i s a b i l i t y f o r each f o o t i s r e v e r s e d and the 
D e t e r m i n a t i o n Order g r a n t i n g 15 degrees f o r 10 p e r c e n t scheduled 
d i s a b i l i t y f o r each f o o t i s r e i n s t a t e d . That p o r t i o n o f t h e or d e r 
t h a t a f f i r m e d t he D e t e r m i n a t i o n Order g r a n t i n g 32 degrees f o r 10 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r the l e f t h i p 
i s m o d i f i e d . I n l i e u o f t h e D e t e r m i n a t i o n Order award, c l a i m a n t 
i s awarded 80 degrees f o r 25 pe r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . Claimant's a t t o r n e y ' s f e e s s h a l l be a d j u s t e d 
c o n s i s t e n t w i t h t h i s o r d e r . The remainder o f the Referee's o r d e r 
i s a f f i r m e d . 

a M B M B S B ^ B B g I I I I I I I W I I W i m ^ M B 
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GEORGE H. McMULLEN, C l a i m a n t 
S c o t t M. McNutt, C l a i m a n t ' s A t t o r n e y 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s 
C o w l i n g , e t a l . , D e f e n s e A t t o r n e y s 

WCB 84-10663 & 85-01172 
J a n u a r y 14, 1986 
O r d e r D e n y i n g M o tion t o D i s m i s s 

R e q u e s t f o r R e v i e w 
Argonaut Insurance Company, j o i n e d by c l a i m a n t , has 

moved the Board f o r an o r d e r d i s m i s s i n g EBI Companies' Request f o r 
Review of Referee Mongrain's order on the ground t h a t the Request 
f o r Review was not served on a l l p a r t i e s . Our review of t h e 
r e l e v a n t p o r t i o n s of the r e c o r d pursuades us t h a t EBI's Request 
f o r Review was t i m e l y served upon the Board and the a t t o r n e y s f o r 
a l l p a r t i e s . S e r v i c e on an a t t o r n e y f o r a p a r t y i s deemed s e r v i c e 
on the p a r t y . N o l l e n v. SAIF, 23 Or App 420, 423, rev den ( 1 9 7 5 ) ; 
Ralph W. G u r w e l l , 35 Van Natta 1310 (1983). 

Argonaut's and c l a i m a n t ' s motions t o d i s m i s s EBI's 
Request f o r Review are denied. Respondents' b r i e f s are due w i t h i n 
21 days from the date of t h i s o r d e r . The Board w i l l c o n s i d e r a 
r e p l y b r i e f p u r s uant t o OAR 438-11-010 ( e f f . November 6, 1985). 

IT IS SO ORDERED. 

STANLEY C. PHIPPS, C l a i m a n t WCB 84-01838 & 84-02301 
A i t c h i s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
J o h n E. S n a r s k i s , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

I n d u s t r i a l I ndemnity Company req u e s t s review of Referee 
P f e r d n e r ' s order t h a t found i t r e s p o n s i b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n and upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s 
low back a g g r a v a t i o n c l a i m . This i s a proceeding under ORS 
656.307. The i s s u e i s r e s p o n s i b i l i t y between succe s s i v e employers. 

Claimant f i r s t i n j u r e d h i s low back i n January o f 1979 
w h i l e employed by SAIF's i n s u r e d . He u l t i m a t e l y r e c e i v e d a 
permanent p a r t i a l d i s a b i l i t y award t o t a l l i n g 64 degrees f o r 20 
p e r c e n t f o r i n j u r y t o the low back. His symptoms waxed and waned 
over the years u n t i l March of 1983. I n l a t e March 1983 c l a i m a n t 
a t t e n d e d a p r a y e r meeting, a f t e r which he became l e s s 
symptomatic. While t h e r e i s some evidence t h a t c l a i m a n t became 
t o t a l l y asymptomatic a f t e r the p r a y e r meeting, we are persuaded by 
the evidence as a whole t h a t c l a i m a n t ' s symptoms decreased, but 
d i d not d i s a p e a r . I n August 1983 c l a i m a n t sought t r e a t m e n t from a 
n a t u r o p a t h f o r low back p a i n on a t l e a s t two o c c a s i o n s . 

On the morning o f September 27, 1983 c l a i m a n t f e l t a 
p u l l i n g s e n s a t i o n i n h i s low back w h i l e l i f t i n g a p i e c e of 
machinery w h i l e employed by I n d u s t r i a l I n d e m n i t y ' s i n s u r e d . This 
i n c i d e n t d i d not i m m e d i a t e l y r e s u l t i n the onset o f pain., but 
c l a i m a n t ' s symptoms began t o i n c r e a s e l a t e r i n the evening o f 
September 27, 1983. Claimant was t h e r e a f t e r unable t o work. 
Claimant f i r s t made an a g g r a v a t i o n c l a i m w i t h SAIF and, a f t e r SAIF 
denied the c l a i m , made a c l a i m w i t h I n d u s t r i a l I n d e mnity f o r a new 
i n j u r y . Both i n s u r e r s agreed t h a t c l a i m a n t ' s i n a b i l i t y t o work 
was due t o a compensable c o n d i t i o n , but each denied 
r e s p o n s i b i l i t y . On February 27, 1984 I n d u s t r i a l I n d e m n i t y was 
d e s i g n a t e d as p a y i n g agent pursuant t o ORS 656.307. 
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The Referee viewed the medical evidence as b e i n g e q u a l l y 
d i v i d e d as t o whether c l a i m a n t ' s d i s a b i l i t y was as a r e s u l t o f 
a g g r a v a t i o n o f the 1979 i n j u r y or was due t o an i n j u r y i n 
September 1983. He then r e l i e d upon I n d u s t r i a l I n d e m n i t y Co. v. 
Kearns, 70 Or App 583 ( 1 9 8 4 ) , f o r the p r o p o s i t i o n t h a t , 

" [There i s a] r e b u t t a b l e presumption t h a t 
i f t h e l a s t i n c i d e n t ' c o n t r i b u t e d 
i n d e p e n d e n t l y t o the i n j u r y , t he second 
i n s u r e r i s s o l e l y l i a b l e , even i f t h e 
i n j u r y would have been much l e s s severe i n 
the absence of the p r i o r c o n d i t i o n , and 
even i f the p r i o r i n j u r y c o n t r i b u t e s t h e 
major p a r t of the f i n a l c o n d i t i o n . ' " 

He concluded t h a t I n d u s t r i a l I ndemnity p r e s e n t e d no evidence t o 
r e b u t the p r e s u m p t i o n , and h e l d i t r e s p o n s i b l e f o r c l a i m a n t ' s 
compensation. 

We d i s a g r e e b o t h w i t h t h e Referee's c h a r a c t e r i z a t i o n of 
the medical evidence and h i s r e l i a n c e on I n d u s t r i a l I n d e m n i t y Co. 
v. Kearns, supra. We conclude t h a t Kearns has no a p p l i c a b i l i t y i n 
t h i s case. 

I n Kearns, the c l a i m a n t had two accepted back i n j u r i e s 
i n 1979, each the r e s p o n s i b i l i t y of a d i f f e r e n t i n s u r e r . I n 1981 
t h e c l a i m a n t ' s t r e a t i n g p h y s i c i a n asked t o have the c l a i m a n t ' s 
c l a i m reopened f o r a g g r a v a t i o n of h i s 1979 i n j u r y , b u t d i d not 
s p e c i f y which 1979 i n j u r y . We s t a t e d a r u l e f o r d e t e r m i n i n g 
r e s p o n s i b i l i t y i n cases i n v o l v i n g s u c c e s s i v e i n j u r i e s t o t h e same 
body p a r t : 

"Where t h e r e are m u l t i p l e accepted i n j u r i e s 
i n v o l v i n g t h e same body p a r t , we w i l l 
assume t h a t the l a s t i n j u r y c o n t r i b u t e d 
i n d e p e n d e n t l y t o the c o n d i t i o n now 
r e q u i r i n g f u r t h e r medical s e r v i c e s or 
r e s u l t i n g i n a d d i t i o n a l d i s a b i l i t y , and the 
e m p l o y e r / i n s u r e r on the r i s k a t t h e time of 
t h e most r e c e n t i n j u r y has the burden o f 
p r o v i n g t h a t some o t h e r accepted i n j u r y 
l a s t c o n t r i b u t e d i n d e p e n d e n t l y t o t h e 
c o n d i t i o n which p r e s e n t l y g i v e s r i s e t o t h e 
c l a i m f o r compensation . . . ." Duane 
Kearns, 35 Van Natta 772, 777 (1983). 

The Court of Appeals approved our s t a t e m e n t , h o l d i n g t h a t i t was 
not i n c o n s i s t e n t w i t h the Supreme Court's a n a l y s i s of t h e " l a s t 
i n j u r y r u l e " i n Boise Cascade Corp. v. St a r b u c k , 296 Or 238, 244 
( 1 9 8 3 ) . I n d u s t r i a l I n d e m n i t y Co. v. Kearns, supra, 70 Or App a t 
587. F i n d i n g the c l a i m a n t ' s p h y s i c i a n ' s s t a t e m e n t s r e l a t i n g t o 
r e s p o n s i b i l i t y a m b i v a l e n t , we a p p l i e d the presumption t o f i n d t he 
most r e c e n t i n s u r e r l i a b l e f o r the a g g r a v a t i o n c l a i m and t h e c o u r t 
a f f i r m e d our o r d e r . 

Kearns, however, d i d not i n v o l v e the q u e s t i o n whether 
the p r e s e n t c l a i m f o r compensation i s as a r e s u l t of an 
a g g r a v a t i o n of an o l d i n j u r y or i s a r e s u l t of a new i n j u r y 
e n t i r e l y . Kearns u n q u e s t i o n a b l y i n v o l v e d an a g g r a v a t i o n o f an o l d 
i n j u r y , t h e q u e s t i o n b e i n g t h a t of which o l d i n j u r y had 
a g g r a v a t e d . The r e b u t t a b l e p r e s u m p t i o n , t h e n , i s t h a t the most 
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r e c e n t accepted i n j u r y remains the cause of c l a i m a n t ' s i n c r e a s e d 
d i s a b i l i t y . Kearns does not stand f o r the p r o p o s i t i o n t h a t a 
s p e c i f i c i n c i d e n t i s presumed t o be a new i n j u r y , r a t h e r than an 
a g g r a v a t i o n of an o l d i n j u r y . Whether c l a i m a n t has s u f f e r e d a new 
i n j u r y or an a g g r a v a t i o n i s a q u e s t i o n o f f a c t , and the proper 
i n q u i r y i s whether c l a i m a n t ' s p r e s e n t c o n d i t i o n i s a c o n t i n u a t i o n 
of t h e 1979 i n j u r y or whether some subsequent i n c i d e n t 
i n d e p e n d e n t l y c o n t r i b u t e d i n a m a t e r i a l way t o c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . See Ceco Corp. v. B a i l e y , 71 Or App 782, 785 ( 1 9 8 5 ) . 

The r e l e v a n t evidence b e a r i n g upon t h e q u e s t i o n i s 
c l a i m a n t ' s t e s t i m o n y and the o p i n i o n s of f o u r medical d o c t o r s . 
C o n t r a r y t o the Referee's c o n c l u s i o n t h a t t h i s evidence was 
e q u a l l y d i v i d e d , we f i n d t h a t i t o v e r w h e l m i n g l y e s t a b l i s h e s t h a t 
c l a i m a n t s u f f e r e d an a g g r a v a t i o n of h i s 1979 i n j u r y . 

Claimant t e s t i f i e d t h a t , s i n c e the 1979 i n j u r y , he had 
c o n t i n u e d t o e x p e r i e n c e p a i n i n t h e same p a r t of h i s back and t h a t 
t h e p a i n was sometimes b e t t e r and sometimes worse over t h e y e a r s . 
He t e s t i f i e d t h a t when the p a i n worsened i n September 1983, " I 
f e l t l i k e i t was the same t h i n g a l l over a g a i n . " Dr. Duff a t 
f i r s t o pined t h a t c l a i m a n t had s u f f e r e d a new i n j u r y , however, h i s 
c o n c l u s i o n was based upon erroneous i n f o r m a t i o n t h a t c l a i m a n t had 
been t o t a l l y asymptomatic f o r s i x months p r i o r t o September 1983. 
When he was a d v i s e d t h a t c l a i m a n t ' s symptoms had i n f a c t 
p e r s i s t e d , Dr. Duff changed h i s o p i n i o n and concluded t h a t t h e 
September 1983 i n c i d e n t d i d not i n d e p e n d e n t l y c o n t r i b u t e t o 
c l a i m a n t ' s c o n d i t i o n . 

Drs. Thomas and Wilson both opined t h a t the September 
1983 i n c i d e n t was not an independent i n j u r y . . F u r t h e r , b o t h 
d o c t o r s were p r o v i d e d w i t h P r o f e s s o r Larson's c h a r a c t e r i z a t i o n of 
an a g g r a v a t i o n — "a back s t r a i n , f o l l o w e d by a p e r i o d o f work 
w i t h c o n t i n u i n g symptoms i n d i c a t i n g t h a t the o r i g i n a l c o n d i t i o n 
p e r s i s t s , and c u l m i n a t i n g i n a second p e r i o d of d i s a b i l i t y 
p r e c i p i t a t e d by some l i f t or e x e r t i o n . . . ," see Perdue v. SAIF, 
53 Or App 117, 121 ( 1 9 8 1 ) ; Smith v. Ed's Pancake House, 27 Or App 
361, 364 (1976) — and both agreed t h a t the statement was a 
" p e r f e c t " d e s c r i p t i o n of c l a i m a n t . Dr. D e L i s l e opined t h a t 
c l a i m a n t ' s c o n d i t i o n was a c o n t i n u a t i o n of an ongoing low back 
syndrome. 

We f i n d t h a t the evidence c l e a r l y preponderates i n f a v o r 
of a h o l d i n g t h a t SAIF i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
compensation as an a g g r a v a t i o n of the 1979 low back i n j u r y . 

A l though an i s s u e n e i t h e r a n t i c i p a t e d nor r a i s e d by the 
p a r t i e s , we t u r n now t o the q u e s t i o n of a t t o r n e y f e e s . I n Petshow 
v. Farm Bureau I n s . Co., 76 Or App 563 ( 1 9 8 5 ) , the Court o f 
Appeals d i r e c t l y addressed the q u e s t i o n of s t a t u t o r y a u t h o r i t y f o r 
an award of a t t o r n e y fees t o a c l a i m a n t ' s a t t o r n e y f o r 
p a r t i c i p a t i o n i n a h e a r i n g under ORS 656.307. On remand from t h e 
c o u r t , Petshow v. P t l d . B o t t l i n g Co., 62 Or App 614 ( 1 9 8 3 ) , we 
concluded t h a t c l a i m a n t ' s a t t o r n e y was not e n t i t l e d t o an a t t o r n e y 
f e e f o r h i s r o l e i n l i t i g a t i o n o f the r e s p o n s i b i l i t y 
i s s u e . We r e l i e d upon OAR 438-47-090(1), as i n t e r p r e t e d by 
p r e v i o u s Board cases, see, e.g., Robert Heilman, 34 Van N a t t a 1487 
( 1 9 8 2 ) , concluded t h a t the c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n had 
not been " a c t i v e and m e a n i n g f u l " as t o the r e s p o n s i b i l i t y i s s u e , 
and awarded no f e e . David R. Petshow, 36 Van Natta 1323, 1324-25 
(1984) (Order on Remand). Claimant requested j u d i c i a l r e v i e w . 
The c o u r t h e l d : -15-



"Although i t i s l i t e r a l l y t r u e t h a t 
c l a i m a n t u l t i m a t e l y p r e v a i l e d on a denied 
c l a i m , he i s not e n t i t l e d t o a t t o r n e y fees 
f o r overcoming t h a t d e n i a l . When, as h e r e , 
t h e i n s u r e r s concede c o m p e n s a b i l i t y and 
o n l y deny the c l a i m on the b a s i s of 
r e s p o n s i b i l i t y , the c l a i m a n t w i l l always 
p r e v i a l on one of the denied c l a i m s . We 
doubt t h a t the l e g i s l a t u r e i n t e n d e d 
c l a i m a n t s t o r e c e i v e a t t o r n e y fees i n every 
.307 h e a r i n g , r e g a r d l e s s of t h e i r 
a t t o r n e y s ' e f f o r t s on the r e s p o n s i b i l i t y 
i s s u e . We conclude t h a t c l a i m a n t ' s 
p a r t i c i p a t i o n a t the h e a r i n g w i t h r e s p e c t 
t o t he r e s p o n s i b i l i t y i s s u e was nominal and 
t h a t he i s t h e r e f o r e not e n t i t l e d t o any 
a d d i t i o n a l a t t o r n e y fee . . . under ORS 
656.386(1). . . ." Petshow v. Farm Bureau 
I n s . Co., supra, 76 Or App a t 570-1. 

The c o u r t acknowledged t h a t i n s u r e r p a i d a t t o r n e y f e e s 
r e l a t i n g t o o t h e r i s s u e s i n v o l v i n g unreasonable c l a i m s p r o c e s s i n g 
were a p p r o p r i a t e and l e t them s t a n d . The c o u r t d i d not reach t h e 
q u e s t i o n whether we had c o r r e c t l y a p p l i e d OAR 438-47-090(1) t o the 
f a c t s of t h e case. 

I n t h i s case, is s u e s as t o p e n a l t i e s and a t t o r n e y fees 
f o r a l l e g e d unreasonable c l a i m s p r o c e s s i n g were r e s o l v e d by t h e 
p a r t i e s by s t i p u l a t i o n p r i o r t o the h e a r i n g . The h e a r i n g i n v o l v e d 
o n l y the i s s u e of r e s p o n s i b i l i t y . The v e r y f a c t t h a t a ".307 
o r d e r " was i s s u e d by t h e Workers' Compensation Department i s 
c o n c l u s i v e t h a t n e i t h e r i n s u r e r denied the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n d i t i o n . See ORS 656.307(1). Both i n s u r e r s denied 
r e s p o n s i b i l i t y . However, as the c o u r t p o i n t s out i n Petshow v. 
Farm Bureau I n s . Co., supra, t h e r e was never any doubt t h a t 
c l a i m a n t would p r e v a i l on one of the r e s p o n s i b i l i t y d e n i a l s . 
There were no a n c i l l a r y i s s u e s t h a t posed a t h r e a t t o c l a i m a n t ' s 
e n t i t l e m e n t t o compensation. See, e.g., Nat. Farm I n s . v. 
S c o f i e l d , 56 Or App 130 (1982) ( c l a i m a l l e g e d l y b a r r e d by u n t i m e l y 
f i l i n g ; a l l e g e d l y no p r o o f of compensable a g g r a v a t i o n ) ; Hanna v. 
McGrew Bros. S a w m i l l , 44 Or App 189, m o d i f i e d , 45 Or App 757 
(1980) ( c l a i m a l l e g e d l y b a r r e d by f a i l u r e t o appeal d e n i a l ) . We, 
t h e r e f o r e , conclude t h a t under Petshow v. Farm Bureau I n s . Co., 
supra, c l a i m a n t was a nominal p a r t y both a t h e a r i n g and on Board 
review and c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o a t t o r n e y f e e s . 

We a l s o conclude, i n view of Petshow v. Farm Bureau I n s . 
Co., supra, t h a t the phrase " a c t i v e l y and m e a n i n g f u l l y 
p a r t i c i p a t e s " as used i n OAR 438-47-090(1) must-be i n t e r p r e t e d t o 
mean t a k i n g a p o s i t i o n and a c t i v e l y l i t i g a t i n g a p o i n t b e a r i n g 
upon t h e c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation or t h e 
amount t h e r e o f . There was no such p a r t i c i p a t i o n i n t h i s case. 

ORDER 

The Referee's order dated A p r i l 5, 1985 i s r e v e r s e d . 
I n d u s t r i a l I n d e m n i t y Company's d e n i a l of r e s p o n s i b i l i t y dated 
January 25, 1984 i s r e i n s t a t e d and approved. The SAIF 
C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y dated December 20, 1983 i s 
set a s i d e . The SAIF C o r p o r a t i o n i s hereby o r d e r e d t o accept 
c l a i m a n t ' s c l a i m of a g g r a v a t i o n of h i s January 3, 1979 i n d u s t r i a l 
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i n j u r y and process s a i d c l a i m a c c o r d i n g t o law. The SAIF 
C o r p o r a t i o n i s f u r t h e r o rdered t o reimburse I n d u s t r i a l I n d e m n i t y 
Company f o r a l l c l a i m c o s t s , e x c l u s i v e of p e n a l t i e s and/or 
p e n a l t y - a s s o c i a t e d a t t o r n e y f e e s , i f any, p a i d pursuant t o t h e 
Order D e s i g n a t i n g Paying Agent dated February 27, 1984. 

PAUL R I G G I N S , C l a i m a n t Own M o t i o n 8 4 - 0 0 5 4 M 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 4 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y Own M o t i o n O r d e r on R e c o n s i d e r a t i o n 

The Board i s s u e d an Own Motion Order on May 4, 1984 d e c l i n i n g 
t o g r a n t own motion r e l i e f t o c l a i m a n t . S p e c i f i c a l l y , c l a i m a n t 
was r e q u e s t i n g payment f o r p r e s c r i p t i o n s needed f o r the c o n t r o l of 
" p o s t t r a u m a t i c s e i z u r e d i s o r d e r " . Claimant's i n j u r y o c c u r r e d 
p r i o r t o 1966 and does not c a r r y w i t h i t the r i g h t t o c o n t i n u i n g 
medical s e r v i c e s . The Board d e c l i n e d t o g r a n t the r e l i e f c l a i m a n t 
sought. 

Claimant has now requested t h a t the Board r e c o n s i d e r i t s 
p o s i t i o n i n t h i s c l a i m and g r a n t payment f o r the p r e s c r i b e d 
D i l a n t i n . I t i s not the Board's p o l i c y t o a u t o m a t i c a l l y g r a n t 
m e d i c a l s e r v i c e s t o c l a i m a n t s who were i n j u r e d p r i o r t o 1966. The 
law d i d not p r o v i d e f o r t h a t r i g h t and the Board g e n e r a l l y 
r e q u i r e s something more than p r o o f of a r e l a t i o n s h i p between t h e 
i n j u r y and the needed t r e a t m e n t . The Board has, on s e v e r a l 
o c c a s i o n s , reopened a pre-'66 c l a i m f o r the payment o f medical 
s e r v i c e s where the c l a i m a n t underwent a p e r i o d of c u r a t i v e care 
i n t e n d e d t o r e t u r n him or her t o a m e d i c a l l y s t a t i o n a r y s t a t u s . 
While each own motion case i s unique and must be reviewed on i t s 
own m e r i t s , the Board w i l l not g e n e r a l l y reopen a pre-'66 c l a i m 
f o r the payment of p a l l i a t i v e t r e a t m e n t necessary t o m a i n t a i n the 
i n j u r e d worker's s t a t u s . We c o n t i n u e t o deny the r e l i e f c l a i m a n t 
seeks i n t h i s case. 

IT IS SO ORDERED. 

GERALD L . SNEED, C l a i m a n t WCB 8 4 - 1 0 7 1 3 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 4 , 1 9 8 6 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of Referee Seymour's or d e r t h a t 
found c l a i m a n t ' s low back i n j u r y c l a i m t o be b a r r e d f o r h a v i n g 
been u n t i m e l y f i l e d . The i s s u e on review i s whether c l a i m a n t ' s 
c l a i m i s b a r r e d and, i f n o t , whether the c l a i m i s compensable. 

Claimant a l l e g e s t h a t he s u s t a i n e d a compensable i n j u r y 
to. h i s low back and l e f t l e g when he jumped o f f o f a f o r k l i f t , 
l a n d i n g on h i s l e f t h e e l . The i n j u r y a l l e g e d l y o c c u r r e d 
December 14, 1982. Claimant t e s t i f i e d t h a t he f i n i s h e d h i s s h i f t 
on t h e day of the a c c i d e n t and v i s i t e d a c h i r o p r a c t o r , Dr. Burck, 
t h e next day. Dr. Burck's re c o r d s i n d i c a t e t h a t c l a i m a n t was 
t r e a t e d w i t h c h i r o p r a c t i c adjustments s h o r t l y a f t e r the a l l e g e d 
i n d u s t r i a l i n j u r y . 

A l t h o u g h c l a i m a n t now a l l e g e s t h a t h i s i n j u r y o c c u r r e d 
on the j o b , he asked Dr. Burck t o i n d i c a t e on a d i s a b i l i t y s l i p 
t h a t the i n j u r y was not w o r k - r e l a t e d . Claimant was concerned 
about the p o t e n t i a l n e g a t i v e i m p l i c a t i o n s of f i l i n g an i n j u r y 
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c l a i m w i t h h i s employer. He was a l s o concerned t h a t h i s f i l i n g a 
c l a i m might r e s u l t i n h i s employer b e i n g made aware of c l a i m a n t ' s 
d r i n k i n g problem. Dr. Burck honored c l a i m a n t ' s r e q u e s t and 
r e p r e s e n t e d t o c l a i m a n t ' s employer t h a t c l a i m a n t was i n j u r e d o f f 
th e j o b . Claimant d i d the same, a p p a r e n t l y convinced t h a t h i s 
i n j u r y would not r e s u l t i n permanent impairment. 

I n e a r l y 1983 c l a i m a n t s u f f e r e d two o f f - t h e - j o b 
i n j u r i e s . He underwent low back s u r g e r y soon t h e r e a f t e r . A f t e r 
r e a l i z i n g t h a t t h e s u r g e r y might r e s u l t i n permanent im p a i r m e n t , 
c l a i m a n t f i l e d a work e r s ' compensation c l a i m w i t h t he employer i n 
an a t t e m p t t o t i e h i s d i s a b i l i t y t o the a l l e g e d December 1982 
i n j u r y . The c l a i m was f i l e d on September 25, 1984, a year and 
n i n e months a f t e r t h e a l l e g e d i n d u s t r i a l i n j u r y o c c u r r e d . Upon 
r e c e i p t of the c l a i m , t he employer's i n s u r e r i s s u e d a d e n i a l on 
th e b a s i s t h a t t h e c l a i m had been u n t i m e l y f i l e d . I t conducted no 
i n v e s t i g a t i o n because of t h e s u b s t a n t i a l t i me l a p s e between t h e 
a l l e g e d i n j u r y and the date o f f i l i n g . 

ORS 656.265(1) p r o v i d e s t h a t n o t i c e of an a c c i d e n t s h a l l 
be g i v e n no l a t e r t h a t 30 days a f t e r i t o c c u r s . F a i l u r e t o g i v e 
n o t i c e as r e q u i r e d bars a c l a i m unless t he employer had knowledge 
of t h e i n j u r y , or the i n s u r e r has not been p r e j u d i c e d by t h e 
f a i l u r e t o r e c e i v e n o t i c e . ORS 656.265(4 ) ( a ) . There i s no 
a s s e r t i o n by c l a i m a n t t h a t t h e employer had knowledge of a 
w o r k - r e l a t e d i n j u r y , f o r c l a i m a n t a f f i r m a t i v e l y r e p r e s e n t e d t o t h e 
employer t h a t h i s i n j u r y o c c u r r e d o f f t he j o b . Claimant does 
a s s e r t , however, t h a t the i n s u r e r was not p r e j u d i c e d by h i s 
f a i l u r e t o g i v e n o t i c e w i t h i n t h e s t a t u t o r y f i l i n g p e r i o d . 

The Referee found t h a t c l a i m a n t s u s t a i n e d a compensable 
i n j u r y , b u t he b a r r e d t he c l a i m as having been u n t i m e l y f i l e d . 
The Referee concluded t h a t he was bound by Vandre v. Weyerhaeuser, 
42 Or App 702 ( 1 9 7 9 ) , i n which t he c o u r t noted t h a t t h e passage of 
ti m e alone may r e s u l t i n p r e j u d i c e t o the i n s u r e r . The Referee 
reached h i s h o l d i n g " r e l u c t a n t l y " because he f e l t t h a t c l a i m a n t ' s 
e a r l y r e p o r t i n g would not have m a t e r i a l l y enhanced t h e i n s u r e r ' s 
a b i l i t y t o conduct an i n v e s t i g a t i o n . 

We agree w i t h t he r e s u l t reached by the Referee. U n l i k e 
t h e Referee, however, we are not r e l u c t a n t t o f i n d t h a t t h e 
i n s u r e r was p r e j u d i c e d by the events s u r r o u n d i n g t h i s c l a i m . We 
f i n d t h a t t h e i n s u r e r was c l e a r l y p r e j u d i c e d , not o n l y by the 
passage of t i m e , b u t a l s o by the a c t i o n s taken by c l a i m a n t and h i s 
c h i r o p r a c t o r and t h e occurrence of subsequent o f f - t h e - j o b 
i n j u r i e s . The a f f i r m a t i v e r e p r e s e n t a t i o n by c l a i m a n t and h i s 
d o c t o r t h a t c l a i m a n t ' s i n j u r y o c c u r r e d o f f the j o b p r e c l u d e d t he 
i n s u r e r from c o n d u c t i n g an i n v e s t i g a t i o n when the f a c t s o f t h e 
case were f r e s h . Claimant's subsequent i n j u r i e s f u r t h e r 
c o m p l i c a t e d t he c l a i m , making i t d i f f i c u l t t o sep a r a t e t h e e f f e c t s 
o f t h e a l l e g e d w o r k - r e l a t e d i n c i d e n t from those o f the o f f - j o b 
a c c i d e n t s . 

I t i s t h e i n s u r e r ' s burden t o prove t h a t i t has been 
p r e j u d i c e d by f a i l u r e o f n o t i c e . S a t t e r f i e l d v. Compensation 
Dept., 1 Or App 524 (1970). The i n s u r e r i n the p r e s e n t case has 
met i t s burden. 

ORDER 

The Referee's order dated June 6, 1985 i s a f f i r m e d . 
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C L A T U S E . B I R T W I S T L E , C l a i m a n t WCB 8 4 - 0 6 0 5 4 
DAROLD D. WHITE, E m p l o y e r J a n u a r y 1 5 , 1 9 8 6 
J.W. M c C r a c k e n , J r . , C l a i m a n t ' s A t t o r n e y O r d e r on R e v i e w 
R u s s e l l D. B e v a n s , A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s reveiw of Referee Michael V. Johnson's 
o r d e r t h a t found c l a i m a n t was not a s u b j e c t worker when he was 
i n j u r e d on March 5, 1984. The i s s u e i s c l a i m a n t ' s s t a t u s as a 
p a r t n e r under ORS 656.027(8). 

The Board a f f i r m s the order o f the Referee. 

ORDER 

The Referee's order dated October 3, 1984 i s a f f i r m e d . 

B E R N I E HINZMAN, C l a i m a n t Own M o t i o n 8 3 - 0 0 9 7 M 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 5 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y Own M o t i o n O r d e r on R e c o n s i d e r a t i o n 

We iss u e d our Own Motion Order on August 14, 1985. I n t h a t 
o r d e r we a l l o w e d SAIF C o r p o r a t i o n an o f f s e t o f o v e r p a i d temporary 
d i s a b i l i t y compensation t o be recovered by w i t h h o l d i n g an amount 
equal t o 5% of p r e s e n t l y due temporary d i s a b i l i t y compensation out 
of each p e r i o d i c payment u n t i l c l a i m c l o s u r e pursuant t o ORS 
656.278. Claimant's a t t o r n e y has s i n c e w r i t t e n s e v e r a l l e t t e r s 
q u e s t i o n i n g our allowance of the o f f s e t . I n l i g h t o f c l a i m a n t ' s 
a t t o r n e y ' s l e t t e r dated January 9, 1986, we t r e a t these l e t t e r s 
c o l l e c t i v e l y as a request t h a t we r e c o n s i d e r our p r e v i o u s o r d e r . 
The r e q u e s t f o r r e c o n s i d e r a t i o n i s a l l o w e d . 

Claimant's c h i e f o b j e c t i o n i s t h a t we a l l o w e d SAIF an o f f s e t 
of $1,067.30 when SAIF o n l y claimed e n t i t l e m e n t t o an o f f s e t o f 
$872.25. We agree w i t h c l a i m a n t t h a t p r e v i o u s correspondence i n 
t h i s r e c o r d p r o v i d e s some support f o r c l a i m a n t ' s argument t h a t 
SAIF's c l a i m of overpayment was f o r $872.25. Argument c o u l d a l s o 
be made t h a t SAIF's c l a i m was f o r as l i t t l e as $195.05 or f o r as 
much as $1,067.30, and t h e r e i s evidence l e n d i n g some s u p p o r t t o 
each o f the t h r e e amounts. 

As we p o i n t e d out i n our p r e v i o u s o r d e r , when we were faced 
w i t h the c o n f u s i o n e v i d e n t as t o the amount o f the o f f s e t , we 
requested t h a t the A u d i t D i v i s i o n of the Workers' Compensation 
Department i n f o r m us of the b e n e f i t s t o which c l a i m a n t was 
e n t i t l e d and the b e n e f i t s c l a i m a n t had a c t u a l l y been p a i d . We 
found the A u d i t D i v i s i o n ' s f i g u r e s t o be more p e r s u a s i v e t h a n 
e i t h e r SAIF's or c l a i m a n t ' s and adopted them, r e s u l t i n g i n our 
f i n d i n g t h a t c l a i m a n t had been o v e r p a i d $1,067.30 i n temporary 
d i s a b i l i t y compensation. 

On r e c o n s i d e r a t i o n of the r e c o r d , we f i n d n o t h i n g t o j u s t i f y 
our r e a c h i n g a d i f f e r e n t c o n c l u s i o n / see ORS 656.278(1), and we 
adhere t o our p r e v i o u s o r d e r . 

IT IS SO ORDERED. 
- 1 9 -



VERNON D. K E L S O , C l a i m a n t 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 3 - 1 0 2 8 1 
J a n u a r y 1 5 , 1 9 8 6 
O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of Referee Daron's or d e r t h a t : 
(1) upheld the s e l f - i n s u r e d employer's d e n i a l s of c l a i m a n t ' s 
a g g r a v a t i o n and medical s e r v i c e s c l a i m s i n v o l v i n g the r i g h t 
s h o u l d e r ; and (2) denied c l a i m a n t ' s request f o r p e n a l t i e s and 
a t t o r n e y fees f o r the s e l f - i n s u r e d employer's a l l e g e d unreasonable 
d e n i a l s . Claimant a l s o moves the Board t o remand t h i s case t o the 
Referee f o r c o n s i d e r a t i o n of medical evidence generated 
p o s t - h e a r i n g . The issues on review are the c o m p e n s a b i l i t y of 
c l a i m a n t ' s r i g h t shoulder a g g r a v a t i o n c l a i m , medical s e r v i c e s and 
the p r o p r i e t y of remand. 

With r e g a r d t o the remand i s s u e , we can remand a case t o 
the Hearings D i v i s i o n i f we f i n d t h a t the h e a r i n g r e c o r d was 
i n c o m p l e t e l y or i m p r o p e r l y developed. ORS 656.295(5); B a i l e y v. 
SAIF, 296 Or 41 ( 1 9 8 3 ) . We have a p p l i e d a r e s t r i c t i v e p o l i c y w i t h 
r e g a r d t o remand, however, Casimer W i t k o w s k i , 35 Van N a t t a 1661 
( 1 9 8 3 ) , and we w i l l n o r m a l l y remand f o r the t a k i n g of a d d i t i o n a l 
evidence o n l y i f i t i s shown t h a t such evidence was not o b t a i n a b l e 
w i t h due d i l i g e n c e p r i o r t o the h e a r i n g . . D e l f i n a P. Lopez, 37 Van 
N a t t a 164, 170 ( 1 9 8 5 ) ; Robert A. B a r n e t t , 31 Van Natta 172 ( 1 9 8 1 ) . 

I n t he p r e s e n t case, the evidence sought t o be a d m i t t e d 
i s a medical r e p o r t from a S o c i a l S e c u r i t y A d m i n i s t r a t i o n 
p h y s i c i a n . The p h y s i c i a n o f f e r s an o p i n i o n w i t h r e g a r d t o t h e 
d i a g n o s i s of c l a i m a n t ' s neuromuscular c o n d i t i o n . The r e p o r t was 
a u t h o r e d a f t e r the h e a r i n g pursuant t o c l a i m a n t ' s a p p l i c a t i o n f o r 
f e d e r a l d i s a b i l i t y b e n e f i t s . I n h i s request f o r remand, c l a i m a n t 
argues t h a t because he d i d not seek f e d e r a l b e n e f i t s u n t i l a f t e r 
t he r e c o r d had been c l o s e d , the medical r e p o r t generated from h i s 
a p p l i c a t i o n c o u l d not have been produced w i t h due d i l i g e n c e b e f o r e 
t h e h e a r i n g . 

While c l a i m a n t ' s argument i s t e c h n i c a l l y c o r r e c t , we 
note t h a t a g r e a t deal of medical evidence r e g a r d i n g h i s d i a g n o s i s 
was generated i n p r e p a r a t i o n f o r l i t i g a t i o n , b oth by the employer 
and by c l a i m a n t h i m s e l f . The p o s t - h e a r i n g r e p o r t i s no more 
c u m u l a t i v e medical evidence. Claimant has not persuaded us t h a t 
i t s s i g n i f i c a n c e exceeds t h a t of the evidence a c q u i r e d i n time f o r 
h e a r i n g . We are s a t i s f i e d t h a t c l a i m a n t had ample o p p o r t u n i t y t o 
produce evidence of h i s d i a g n o s i s b e f o r e the h e a r i n g , and t h a t the 
r e c o r d has been p r o p e r l y c l o s e d . 

On the m e r i t s , we a f f i r m the Referee's o r d e r . 

ORDER 

The Referee's order dated January 29, 1985 i s a f f i r m e d . 
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B E T T Y J . McMULLEN, C l a i m a n t WCB.83-08212 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 1 5 , 1 9 8 6 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n o f 
Referee McCullough's order which found t h a t i t was r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t p s y c h i a t r i c t r e a t m e n t . Claimant c r o s s - r e q u e s t s 
r e v i e w , c o n t e n d i n g t h a t her a t t o r n e y fee award should be i n c r e a s e d . 

The Board a f f i r m s the order of the Referee. Inasmuch as 
c l a i m a n t s u b m i t t e d no b r i e f t o a s s i s t us i n c o n d u c t i n g our r e v i e w , 
she i s not e n t i t l e d t o an a t t o r n e y f e e . R i c h a r d N. C o n t u r i e r , 3 6 
Van N a t t a 5 9 ( 1 9 8 4 ) . 

ORDER 

The Referee's order dated June 1 7 , 1 9 8 5 i s a f f i r m e d . 

S P E N C E R L . M E T C A L F , C l a i m a n t WCB 8 5 - 0 1 2 4 4 & 8 5 - 0 1 5 5 5 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y J a n u a r y 1 5 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
R o n a l d E . R h o d e s , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and McMurdo. 

North P a c i f i c Insurance Company requests r e v i e w o f those 
p o r t i o n s of Referee Myers's order t h a t s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s low back a g g r a v a t i o n c l a i m and a f f i r m e d Logger Assurance 
Company's d e n i a l of c l a i m a n t ' s new i n j u r y c l a i m . The is s u e on 
review i s r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts the order of the Referee. 
Because the c o m p e n s a b i l i t y of c l a i m a n t ' s low back c o n d i t i o n was not 
at i s s u e on Board r e v i e w , c l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e no fee 
f o r s e r v i c e s b e f o r e the Board. Petshow v. Farm Bureau I n s . Co., 
76 Or App 563, 570-71 (1985). 

ORDER 

The Referee's order dated June 25, 1985 i s a f f i r m e d . 

LELAND L . MORSE, C l a i m a n t WCB 8 4 - 0 8 5 8 2 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 5 , 1 9 8 6 
M o s c a t o & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by the Board en banc. 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n of Referee 
Menashe's order which awarded compensation f o r permanent t o t a l 
d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s low back. The i s s u e on rev i e w 
i s e x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . 

Claimant was a t r u c k d r i v e r w i t h 25 years e x p e r i e n c e 
w i t h the same company when he f e l l a t work and i n j u r e d h i s low 
back on June 15, 1982. Treatment o f the i n j u r y has been 
c o n s e r v a t i v e . No s u r g e r y i s planned. 
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The a t t e n d i n g p h y s i c i a n , Dr. Hardiman, r a t e d c l a i m a n t ' s 
permanent impairment a t 10 t o 15 p e r c e n t based on t h e AMA 
p u b l i c a t i o n Guides t o t h e E v a l u a t i o n of Permanent Impairment and 
recommended t h a t c l a i m a n t not r e t u r n t o work as a t r u c k d r i v e r . 
The c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated February 23, 
1983 which awarded temporary d i s a b i l i t y compensation and 48 
degrees f o r 15 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 
Claimant r e t u r n e d t o work b r i e f l y but had t o d i s c o n t i n u e t r u c k 
d r i v i n g . The c l a i m was s u b s e q u e n t l y reopened and r e c l o s e d two 
times f o r a g g r a v a t i o n s w i t h a d d i t i o n a l awards of temporary 
d i s a b i l i t y compensation and 16 degrees f o r 5 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . The t o t a l permanent d i s a b i l i t y 
award a t the time of h e a r i n g was 64 degrees f o r 20 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

Claimant began drawing h i s r e t i r e m e n t pensions from h i s 
u n i o n and S o c i a l S e c u r i t y on January 1, 1984. He had a p p l i e d f o r 
the S o c i a l S e c u r i t y r e t i r e m e n t b e n e f i t s i n September 1983. 
Claimant r e t i r e d because h i s d o c t o r t o l d him t h a t he c o u l d not 
d r i v e t r u c k any more. When c l a i m a n t was c o n t a c t e d by a v o c a t i o n a l 
r e h a b i l i t a t i o n c o u n s e l o r i n the f a l l o f 1983, c l a i m a n t r e f u s e d 
v o c a t i o n a l a s s i s t a n c e because he was r e t i r i n g . 

Claimant was examined i n May 1984 by Dr. Mandiberg. Dr. 
Mandiberg opined t h a t c l a i m a n t c o u l d r e t u r n t o work a t a " h i g h l y 
s p e c i f i e d j o b " where c l a i m a n t c o u l d s t a n d and s i t a t w i l l and work 
f o r two t o t h r e e hours a t a t i m e . I n December 1984 Dr. B e r k e l e y 
examined c l a i m a n t and opined t h a t he was unable t o d r i v e f o r more 
than 30 minutes a t a t i m e , he should not l i f t or bend or t w i s t , 
and t h a t c l a i m a n t was t o t a l l y d i s a b l e d a t t h a t t i m e . 

At the time of the h e a r i n g , c l a i m a n t was 69 years o l d . 
Claimant t e s t i f i e d t h a t h i s c o n d i t i o n a t the time o f the h e a r i n g 
was the same as i t had been a t the l a s t e x a m i n a t i o n by Dr. 
Hardiman i n 1982. He had sought no work s i n c e he r e t i r e d i n 
January 1984. His l e g p a i n r e t u r n e d i f he drove f o r more than 
about 30 m i n u t e s , but he drove t o Reno i n one day and a few days 
l a t e r he drove home i n one day. 

Dr. B e r k e l e y t e s t i f i e d a t the h e a r i n g t h a t he c o n s i d e r e d 
c l a i m a n t ' s l i m i t s t o be no l i f t i n g , no bending, no t w i s t i n g , no 
c r a w l i n g , no c l i m b i n g , and 30 minutes d r i v i n g . Dr. B e r k e l e y ' s 
o p i n i o n was not changed by l e a r n i n g t h a t c l a i m a n t had d r i v e n more 
than 600 m i l e s i n one day on two occasions s i n c e Dr. B e r k e l e y had 
o r i g i n a l l y formed t h i s o p i n i o n . Dr. B e r k e l e y opined t h a t c l a i m a n t 
wa-s s e v e r e l y i m p a i r e d but t h a t f l u c t u a t i o n s i n symptoms c o u l d be 
a n t i c i p a t e d . 

An employer r e p r e s e n t a t i v e t e s t i f i e d t h a t c l a i m a n t ' s 
s e n i o r i t y e n t i t l e d him t o choose jobs w i t h i n the employer's 
business and t h a t c l a i m a n t had q u a l i f i e d f o r h i s union r e t i r e m e n t 
pension t e n years b e f o r e he r e t i r e d . The employer r e p r e s e n t a t i v e 
a l s o t e s t i f i e d t h a t c l a i m a n t c o u l d have worked u n t i l he was 70 
years o l d i f he c o u l d p e r f o r m the work. 

The Referee found c l a i m a n t was a c r e d i b l e w i t n e s s . 
Based on c l a i m a n t ' s work h i s t o r y , he a l s o found c l a i m a n t was a 
m o t i v a t e d worker. The Referee found t h a t the s u g g e s t i o n t h a t 
c l a i m a n t c o u l d work p a r t - t i m e was not evidence o f r e g u l a r g a i n f u l 
e m p l o y a b i l i t y and t h a t c l a i m a n t was not employable i n t h e 
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c o m p e t i t i v e l a b o r market. The Referee a l t e r n a t i v e l y found t h a t 
c l a i m a n t ' s impairment p l u s s o c i a l and v o c a t i o n a l f a c t o r s made i t 
f u t i l e f o r c l a i m a n t t o a t t e m p t t o s e l l h i s s e r v i c e s . 

I n o r d e r t o meet the burden of p r o v i n g t h a t he i s 
permanently and t o t a l l y d i s a b l e d , c l a i m a n t must e s t a b l i s h t h a t he 
i s unable t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . Wilson v. Weyerhaeuser, 30 Or App 403 (197 7 ) . 
P r e e x i s t i n g d i s a b i l i t y i s co n s i d e r e d as w e l l as impairment 
r e s u l t i n g from t h e compensable i n d u s t r i a l i n j u r y . ORS 
656.206(1 ) (a) ; A r n d t v. N a t i o n a l Appliance Co., 74 Or App 20 
(1 9 8 5 ) ; John D. K r e u t z e r , 36 Van Nat t a 284, a f f ' d mem. 71 Or App 
355 ( 1 9 8 4 ) . U n r e l a t e d p h y s i c a l impairment t h a t a r i s e s p o s t - i n j u r y 
i s n o t c o n s i d e r e d i n d e t e r m i n i n g permanent t o t a l d i s a b i l i t y . 
Emmons v. SAIF, 34 Or App 603 (1978). I f t h e compensable 
c o n d i t i o n d i d not cause permanent worsening o f a p r e e x i s t i n g 
c o n d i t i o n , we c o n s i d e r o n l y impairment due t o the p r e e x i s t i n g 
c o n d i t i o n as i t e x i s t e d on the date o f i n j u r y . Bob G. O'Neal, 37 
Van Na t t a 255, 77 Or App 194 ( 1 9 8 5 ) ; John D. K r e u t z e r , supra; 
Frank Mason, 34 Van N a t t a 568, a f f ' d mem., 60 Or App 786 ( 1 9 8 2 ) . 
I n t h e c o n t e x t o f permanent t o t a l d i s a b i l i t y , we c o n s i d e r t h e 
e x t e n t o f c l a i m a n t ' s impairment caused by a l l d i s a b l i n g 
c o n d i t i o n s , r e g a r d l e s s of c o m p e n s a b i l i t y , t h a t p r e e x i s t e d t he 
i n d u s t r i a l i n j u r y and the impairment r e s u l t i n g from t he i n j u r y 
i t s e l f , and determine what the e f f e c t , i n c l u d i n g p o s s i b l e 
s y n e r g i s t i c e f f e c t , o f a l l these combined c o n d i t i o n s was a t the 
time o f the h e a r i n g . Arndt v. N a t i o n a l Appliance Co., sup r a ; 
Deborah L. Jones, 37 Van Nat t a 1573 (1985). 

A l t h o u g h c l a i m a n t i s s u b s t a n t i a l l y d i s a b l e d , he i s not 
t o t a l l y i n c a p a c i t a t e d . Because he i s capable of p e r f o r m i n g some 
work, he can succeed i n the c l a i m f o r permanent and t o t a l 
d i s a b i l i t y o n l y i f he can prove t h a t he f a l l s w i t h i n t h e s o - c a l l e d 
" o d d - l o t " d o c t r i n e . The i m p o r t o f t h a t d o c t r i n e i s t h a t a 
d i s a b l e d person, capable of p e r f o r m i n g work of some k i n d , may 
s t i l l be permanently and t o t a l l y d i s a b l e d due t o a co m b i n a t i o n o f 
p r e e x i s t i n g i m p airment, impairment r e l a t e d t o p r e e x i s t i n g 
c o n d i t i o n s , impairment r e l a t e d t o the i n d u s t r i a l i n j u r y , and 
s o c i a l and v o c a t i o n a l f a c t o r s . See Livesay v. SAIF, 55 Or App 390 
(1 9 8 1 ) ; Deborah L. Jones, supra. However, a f i n d i n g t h a t c l a i m a n t 
can r e g u l a r l y p e r f o r m p a r t - t i m e work can p r e c l u d e a f i n d i n g o f 
permanent t o t a l d i s a b i l i t y . H i l l v. SAIF, 25 Or App 697 (1 9 7 6 ) ; 
Thomas J. Stokes, 37 Van Natta 134, a f f ' d mem. 75 Or App 578 
(19 8 5 ) . 

Claimant's m o t i v a t i o n i s a l s o a key f a c t o r , and the 
burden i s on c l a i m a n t t o e s t a b l i s h t h a t he i s w i l l i n g t o seek 
r e g u l a r g a i n f u l employment and t h a t he has made reasonable e f f o r t s 
t o o b t a i n such employment. ORS 656.206(3); Laymon v. SAIF, 65 Or 
App 146 (198 3 ) . Claimant can be excused from t he re q u i r e m e n t o f 
ORS 656.206(3) i f t h e r e i s a f i n d i n g t h a t i t would be f u t i l e f o r 
c l a i m a n t t o seek work based on impairment or a c o m b i n a t i o n o f 
impairment w i t h s o c i a l and v o c a t i o n a l f a c t o r s . Butcher v. SAIF, 
45 Or App 313 (198 0 ) ; George M. Turner, 37 Van Natta 531 (198 5 ) . 
F i n a l l y , a permanent t o t a l d i s a b i l i t y award cannot be reduced on 
t h e b a s i s o f a s p e c u l a t i v e f u t u r e change i n employment s t a t u s but 
o n l y on t h e a c t u a l c o n d i t i o n s e x i s t i n g a t the time of t h e 
h e a r i n g . Gettman v. SAIF, 289 Or 609 (1980); Clark v. Boise 
Cascade Corp., 72 Or App 397 (1985); M o r r i s v. Denny's, 50 Or App 
533 ( 1 9 8 1 ) . 
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Based on t h e l i m i t a t i o n s t h a t Drs. Hardiman, Mandiberg, 
and B e r k e l e y have recommended, we f i n d t h a t c l a i m a n t r e t a i n s 
s i g n i f i c a n t wage e a r n i n g c a p a c i t y . That c l a i m a n t was unable t o 
r e t u r n t o work as a t r u c k d r i v e r , which was the o n l y work c l a i m a n t 
had done f o r many y e a r s , does not make him permanently and t o t a l l y 
d i s a b l e d w i t h o u t a t l e a s t a t t e m p t i n g t o seek work w i t h i n h i s 
rem a i n i n g c a p a c i t y . Claimant r e f u s e d v o c a t i o n a l a s s i s t a n c e and 
has made no e f f o r t t o seek work. We f i n d t h a t he has not proved 
t h a t i t would be f u t i l e f o r him t o seek work, based on impairment 
and s o c i a l and v o c a t i o n a l f a c t o r s , and t h a t he has not proved t h a t 
he i s w i l l i n g t o seek r e g u l a r g a i n f u l employment, nor t h a t he has 
made any e f f o r t t o o b t a i n such employment. T h e r e f o r e , we r e v e r s e 
t h e Referee's award of compensation f o r permanent t o t a l d i s a b i l i t y . 

Claimant i s s i g n i f i c a n t l y d i s a b l e d . We r e l y on m e d i c a l 
assessment and c l a i m a n t ' s t e s t i m o n y t o e s t a b l i s h t h e degree o f 
impairment. See Ga r b u t t v. SAIF, 297 Or 148 (1984). S o c i a l and 
v o c a t i o n a l f a c t o r s are c o n s i d e r e d i n the t o t a l i t y of c l a i m a n t ' s 
c i r c u m s t a n c e s . OAR 436-65-600 e t seq. (renumbered 436-30-380 e t 
seq., May 1, 1985); Howerton v. SAIF, 70 Or App 99 (198 4 ) . See 
a l s o , F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (198 2 ) . 

C o n s i d e r i n g c l a i m a n t ' s age, o c c u p a t i o n a l and e d u c a t i o n a l 
background, and h i s impairment as i t was a t the time o f t h e 
h e a r i n g , we f i n d t h a t c l a i m a n t would be ad e q u a t e l y compensated by 
an award of 160 degrees f o r 50 pe r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y . 

Claimant's compensation i s reduced by t h i s o r d e r , 
t h e r e f o r e , t h e r e i s no award of a t t o r n e y f e e s . No o f f s e t f o r 
compensation p a i d pursuant t o the Referee's award i s a l l o w e d . ORS 
656.313(2); SAIF v. C a s t e e l , 74 Or App 566 (1985). 

ORDER 

That p o r t i o n o f the Referee's o r d e r dated A p r i l 16, 1985 
which awarded compensation f o r permanent t o t a l d i s a b i l i t y i s 
r e v e r s e d . Claimant i s awarded 160 degrees f o r 50 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y i n l i e u o f p r i o r awards. 
Claimant i s awarded no a t t o r n e y f e e s . The remainder o f t h e o r d e r 
i s a f f i r m e d . 
Board Member Lewis D i s s e n t i n g : 

Because I agree w i t h the Referee's w e l l - r e a s o n e d O p i n i o n 
and Order f i n d i n g c l a i m a n t t o be permanently and t o t a l l y d i s a b l e d , 
I r e s p e c t f u l l y d i s s e n t from the m a j o r i t y ' s o p i n i o n . 

I agree w i t h t h e Referee t h a t c l a i m a n t i s t o t a l l y 
i n c a p a c i t a t e d from a p h y s i c a l s t a n d p o i n t a l o n e . I f u r t h e r agree 
t h a t even i f c l a i m a n t i s not t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d , i t 
i s h i g h l y u n l i k e l y t h a t he c o u l d s e l l h i s s e r v i c e s i n t h e l a b o r 
market due t o the co m b i n a t i o n o f h i s s e r i o u s back i m p a i r m e n t , 
advanced age and l i m i t e d e d u c a t i o n . Claimant's u n d e r l y i n g 
d e g e n e r a t i v e back c o n d i t i o n was m a t e r i a l l y a f f e c t e d by h i s 
compensable i n j u r y . A l t h o u g h c l a i m a n t has a h i g h s c h o o l 
e d u c a t i o n , i t was completed over f i f t y years ago. "Furthermore, he 
was 69 years o f age a t t h e time o f the h e a r i n g . 

I r e c o g n i z e a d o c t o r has s t a t e d t h a t c l a i m a n t c o u l d 
". . . r e t u r n t o a h i g h l y s p e c i f i e d j o b which would enable him t o 
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s t a n d up and s i t down a t w i l l and work f o r no more than 2-3 hours 
a t a t i m e . " I am not c o n v i n c e d , however, t h a t t h i s s tatement 
r e p r e s e n t s an i n d i c a t i o n t h a t c l a i m a n t i s capable o f r e g u l a r l y 
p e r f o r m i n g s u i t a b l e and g a i n f u l employment, ORS 656.206(1), or 
t h a t c l a i m a n t c o u l d i n f a c t do the j o b suggested by th e p h y s i c i a n , 
even i f i t were a v a i l a b l e . I b e l i e v e t h a t i t would be f u t i l e f o r 
c l a i m a n t t o seek r e g u l a r employment. Butcher v. SAIF, 45 Or App 
313 ( 1 9 8 0 ) . 

I p e r s o n a l l y f a i l t o see how a s e v e r e l y d i s a b l e d , 69 
year o l d man who i s p r e c l u d e d from p e r f o r m i n g the o n l y work he has 
ever done can be co n s i d e r e d t o have r e t a i n e d " s i g n i f i c a n t wage 
e a r n i n g c a p a c i t y , " as was suggested by th e m a j o r i t y o p i n i o n . 

I n my o p i n i o n , c l a i m a n t i s permanently p r e c l u d e d from 
p e r f o r m i n g g a i n f u l and s u i t a b l e work. I would a f f i r m t h e 
Referee's o r d e r . 

LARRY R. PAYN, C l a i m a n t Own M o t i o n 8 5 - 0 6 8 4 M 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y < J a n u a r y 1 6 , 1 9 8 6 

Own M o t i o n O r d e r 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 

f o r c o n s i d e r a t i o n pursuant t o ORS 656.278. Claimant s u s t a i n e d a 
compensable i n j u r y on December 20, 1973 and h i s a g g r a v a t i o n r i g h t s 
have e x p i r e d . Claimant underwent s u r g e r y on October 31, 1984 and 
i s r e q u e s t i n g temporary t o t a l d i s a b i l i t y compensation f o r the 
p e r i o d of time he was m e d i c a l l y n o n s t a t i o n a r y . SAIF has p a i d f o r 
the knee s u r g e r y , but i s u n w i l l i n g t o reopen c l a i m a n t ' s c l a i m f o r 
the payment of f u r t h e r compensation. 

The r e c o r d i n d i c a t e s t h a t c l a i m a n t has not been employed 
s i n c e the 1973 i n j u r y . Absent evidence t o the c o n t r a r y , we 
conclude t h a t he has v o l u n t a r i l y removed h i m s e l f from the g e n e r a l 
l a b o r market. C u t r i g h t v. Weyerhaeuser Company, 299 Or 290 
(198 5 ) . The request f o r own motion r e l i e f i s denied. 

IT IS SO ORDERED. 

LELAND 0. B A L E S , C l a i m a n t WCB 8 5 - 0 4 7 2 1 
J o h n s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 7 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n f o r 

A t t o r n e y F e e 
On September 12, 1985 we issued our order a l l o w i n g 

c l a i m a n t ' s motion t o di s m i s s the SAIF C o r p o r a t i o n ' s r e q u e s t f o r 
Board review on the ground t h a t review had not been t i m e l y 
r e q u e s t e d . ORS 656.289(3); 656.295(2). Claimant t i m e l y 
p e t i t i o n e d f o r an a t t o r n e y fee award, r e l y i n g upon SAIF v. Bond, 
64 Or App 505 (19 8 3 ) , f o r the p r o p o s i t i o n t h a t a c l a i m a n t i s 
e n t i t l e d t o an a t t o r n e y fee under ORS 656.382(2) when an i n s u r e r ' s 
or employer's request f o r Board review i s dismissed p r i o r t o a 
d e c i s i o n on the m e r i t s . SAIF v. Bond, supra, was e x p r e s s l y 
o v e r r u l e d by A g r i p a c , I n c . v. K i t c h e l , 73 Or App 132 (1985). We 
have s i n c e h e l d , based upon A g r i p a c , I n c . v. K i t c h e l , supra, t h a t 
a c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y fee where an i n s u r e r ' s 
or employer's request f o r Board review i s dismissed p r i o r t o 
d e c i s i o n on the m e r i t s . Rodney C. S t r a u s s , 37 Van Natt a 1212, 
1214 (1985). Claimant's request f o r an a t t o r n e y fee i s denied. 

IT IS SO ORDERED. 
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S H I R L E Y M. GEHRKE, C l a i m a n t WCB 8 4 - 0 4 7 3 5 
J o h n D. M c L e o d , C l a i m a n t ' s A t t o r n e y J a n u a r y 1 7 , 1 9 8 6 
Cu m m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r has requested r e c o n s i d e r a t i o n of our Order 
D i s m i s s i n g Request f o r Review and Remanding dated December 4 , 
1 9 8 5 . The i n s u r e r p o i n t s out t h a t i n James R. Drew, 3 7 Van Nat t a 
5 7 0 ( 1 9 8 5 ) , we h e l d t h a t t h e f a i l u r e o f an employer t o r e q u e s t 
review of a Referee's order v a c a t i n g an order of d i s m i s s a l 
r e s u l t e d i n the ord e r becoming f i n a l and not s u b j e c t t o f u r t h e r 
r e v i e w . 

I n Paul W. Bryan (Dec'd), 3 7 Van Natta 1 4 3 1 ( 1 9 8 5 ) , we 
rec o g n i z e d t he anomaly p r e s e n t e d by our ord e r i n James R. Drew, 
supr a , and o v e r r u l e d Drew t o the e x t e n t t h a t i t r e q u i r e d a p a r t y 
t o appeal from a nonappealable o r d e r . We made i t c l e a r i n Bryan 
t h a t a Referee's order denying a motion t o d i s m i s s a request f o r 
h e a r i n g i s not a r e v i e w a b l e o r d e r , but t h a t t h e Referee's d e c i s i o n 
i s r e v i e w a b l e a f t e r the e n t r y o f a f i n a l , r e v i e w a b l e order t h a t 
r e s o l v e s t he m a t t e r s upon which t he h e a r i n g was r e q u e s t e d . 

This approach i s c o n s i s t e n t w i t h the Court o f Appeals' 
h o l d i n g t h a t a Board o r d e r which remands t o a Referee f o r f u r t h e r 
p roceedings i s not a f i n a l order f o r purposes of ORS 6 5 6 . 2 9 8 and, 
t h e r e f o r e , not s u b j e c t t o j u d i c i a l r e v iew. Hammond v. A l b i n a 
Engine & Machine, 1 3 Or App 1 5 6 ( 1 9 7 3 ) . 

R e c o n s i d e r a t i o n i s a l l o w e d . On r e c o n s i d e r a t i o n , we 
adhere t o our e a r l i e r o rder d i s m i s s i n g the i n s u r e r ' s r e q u e s t f o r 
review and remanding t h i s case t o the Hearings D i v i s i o n f o r 
f u r t h e r p r o c e e d i n g s . 

IT IS SO ORDERED. 

DAN W. H E D R I C K , C l a i m a n t WCB 8 4 - 1 0 6 5 2 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 7 , 1 9 8 6 
Cu m m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The s e l f - i n s u r e d employer has requested t h a t we 
r e c o n s i d e r a p o r t i o n o f our Order on Review dated December 3 1 , 
1 9 8 5 . I n t h a t order we a f f i r m e d w i t h o u t o p i n i o n Referee F o s t e r ' s 
order s e t t i n g a s i d e t he employer's d e n i a l o f c l a i m a n t ' s low back 
c o n d i t i o n . We a l s o awarded c l a i m a n t ' s a t t o r n e y a fee of $ 5 5 0 f o r 
s e r v i c e s b e f o r e t he Board. The employer asks t h a t we r e c o n s i d e r 
our award of a t t o r n e y f e e s . The employer's reques t f o r 
r e c o n s i d e r a t i o n i s g r a n t e d . A f t e r r e c o n s i d e r i n g our o r d e r , we 
agree w i t h t h e employer t h a t c l a i m a n t ' s a t t o r n e y was due no fee on 
Board r e v i e w . 

A l t h o u g h c l a i m a n t p r e v a i l e d b e f o r e t he Board on an 
e m p l o y e r - i n i t i a t e d r e q u e s t f o r r e v i e w , c l a i m a n t s u b m i t t e d no b r i e f 
f o r our c o n s i d e r a t i o n . A t t o r n e y fees are determined by t h e degree 
of counsel's m e a n i n g f u l p a r t i c i p a t i o n on re v i e w . See, e.g. James 
A. McGougan, 3 7 Van Natta 5 3 9 ( 1 9 8 5 ) ; K a r l J. W i l d , 3 7 Van Nat t a 
4 9 1 ( 1 9 8 5 ) . We n o r m a l l y w i l l award no fee on Board r e v i e w absent 
counsel's f i l i n g a b r i e f b e f o r e us. See Ada K. Cooper, 3 7 Van 
Natt a 1 2 7 9 , 1 2 8 1 ( 1 9 8 5 ) . A f t e r a review o f the p r o c e d u r a l p o s t u r e 
of the p r e s e n t case, we f i n d t h a t c l a i m a n t ' s counsel d i d not 
m e a n i n g f u l l y p a r t i c i p a t e on Board review and t h a t no f e e sh o u l d 
have been awarded i n t h i s forum. 
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Now, t h e r e f o r e , having g r a n t e d t he s e l f - i n s u r e d 
employer's reques t f o r r e c o n s i d e r a t i o n , we s e t a s i d e t h a t p o r t i o n 
of our order dated December 31, 1985 t h a t awarded c l a i m a n t ' s 
a t t o r n e y $550 f o r s e r v i c e s on Board review. We adhere t o the 
remainder of our o r d e r , which i s hereby r e p u b l i s h e d e f f e c t i v e t h i s 
d a t e . 

IT IS SO ORDERED. 

JANE L . CAPUTO, C l a i m a n t WCB 8 5 - 0 1 9 3 3 
T h o m a s J . D i t t o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 1 , 1 9 8 6 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f those 
p o r t i o n s o f Referee Knapp's order t h a t : (1) s e t a s i d e i t s p a r t i a l 
d e n i a l of c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m f o r t h e low back; and 
(2) a f f i r m e d t h e D e t e r m i n a t i o n Order awarding 64 degrees f o r 20 
pe r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e low 
back. The i s s u e s on review are whether c l a i m a n t ' s c u r r e n t low 
back c o n d i t i o n i s r e l a t e d t o her compensable i n j u r y , and e x t e n t o f 
unscheduled d i s a b i l i t y . 

C laimant i s a former p o t a t o t r i m m e r . She compensably 
i n j u r e d her low back i n September of 1984 when she r a i s e d up from 
a k n e e l i n g p o s i t i o n and experienced severe lumbosacral p a i n . She 
l a t e r e x p e r i e n c e d l e f t l e g symptoms. Dr. F u l p e r , t h e employer's 
p l a n t p h y s i c i a n , suspected a h e r n i a t e d d i s k . A n e u r o l o g i c 
c o n s u l t a t i o n was arr a n g e d , and Dr. Ge h l i n g f e l t t h a t c l a i m a n t had 
e i t h e r a f a c e t problem or an i r r e g u l a r r a d i c u l o p a t h y . A CT scan 
r e v e a l e d d e g e n e r a t i v e f a c e t changes and h y p e r t r o p h i c f a c e t 
j o i n t s . Claimant was r e l e a s e d f o r l i g h t d u t y . Dr. Ge h l i n g 
suspected t h a t c l a i m a n t would c o n t i n u e t o e x p e r i e n c e p a i n as a 
r e s u l t o f her d e g e n e r a t i v e c o n d i t i o n . 

Claimant's p a i n d i d c o n t i n u e and she r e t u r n e d t o Dr. 
Johnson, her f a m i l y p h y s i c i a n . Dr. Johnson a u t h o r i z e d a d d i t i o n a l 
t i m e l o s s and opined t h a t c l a i m a n t ' s i n j u r y had "exaggerated" her 
u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . The employer t h e n sought an 
independent m e d i c a l e x a m i n a t i o n from Dr. Rosenbaum, a n e u r o l o g i s t . 
Dr. Rosenbaum diagnosed a lumbar s t r a i n superimposed on c l a i m a n t ' s 
p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . He f e l t t h a t c l a i m a n t ' s 
o r i g i n a l i n j u r y was d i s a b l i n g , b u t t h a t i t s e f f e c t s would be 
temporar y , l a s t i n g about s i x months. Dr. Rosenbaum suggested t h a t 
any symptoms c l a i m a n t might e x p e r i e n c e t h e r e a f t e r would,be the . 
r e s u l t o f c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n , which Dr. Rosenbaum 
f e l t was n e i t h e r caused nor worsened by the compensable i n j u r y . 

Based on Dr. Rosenbaum's r e p o r t , t he employer i s s u e d a 
p a r t i a l d e n i a l o f c l a i m a n t ' s d e g e n e r a t i v e lumbar c o n d i t i o n , 
r e a f f i r m i n g i t s acceptance of the lumbar s t r a i n . The employer 
then asked Drs. Fulper and G e h l i n g , t he two i n i t i a l examining 
p h y s i c i a n s , whether t h e y concurred w i t h Dr. Rosenbaum's o p i n i o n . 
Dr. Fulper expressed h i s concurrence on January 29, 1985. Dr. 
Gehling a l s o c o n c u r r e d , s t a t i n g : 

" I p r e s e n t l y do not f e e l [ c l a i m a n t ' s ] p a i n 
i s r e l a t e d t o her i n d u s t r i a l i n j u r y . 
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C e r t a i n l y her i l i o l u m b a r s t r a i n c o u l d be 
r e l a t e d t o her i n j u r y , b u t I would 
a n t i c i p a t e t h i s would r e s o l v e on i t s own 
over a f o u r t o s i x month p e r i o d . I f [ a f t e r 
an a d d i t i o n a l two months] she i s no b e t t e r 
. . . one would assume t h a t a l l her p a i n s 
were r e l a t e d t o a d e g e n e r a t i v e process and 
not her i n d u s t r i a l a c c i d e n t . " 

On January 29, 1985 c l a i m a n t ' s f a m i l y d o c t o r , Dr. 
Johnson, a l s o c o n c u r r e d w i t h Dr. Rosenbaum's a n a l y s i s . I n March 
1985 he s t a t e d h i s o p i n i o n t h a t c l a i m a n t ' s i n j u r y c o n t i n u e d t o be 
t h e "major" cause of her p a i n a t t h a t t i m e . A month l a t e r , 
however, Dr. Johnson c o n f i r m e d t h a t c l a i m a n t ' s lumbar s t r a i n had 
s t a b l i z e d and t h a t ongoing time l o s s would be r e l a t e d t o t h e 
d e g e n e r a t i v e p r o c e s s . 

A May 15, 1985 D e t e r m i n a t i o n Order awarded 20 p e r c e n t 
unscheduled d i s a b i l i t y f o r the e f f e c t s of c l a i m a n t ' s lumbar 
s t r a i n . Claimant r e q u e s t e d a h e a r i n g , c o n t e s t i n g b o t h t h e 
employer's p a r t i a l d e n i a l and the D e t e r m i n a t i o n Order, a r g u i n g f o r 
an i n c r e a s e d unscheduled award. She t e s t i f i e d a t h e a r i n g t h a t she 
had no low back p a i n u n t i l her i n d u s t r i a l i n j u r y , b u t t h a t t h e 
p a i n has been p r e s e n t s i n c e t h e i n j u r y d a t e . 

The Referee a f f i r m e d the D e t e r m i n a t i o n Order. He s e t 
a s i d e t h e employer's p a r t i a l d e n i a l , however, f i n d i n g " . . . t h e 
preponderance of t h e m e d i c a l evidence e s t a b l i s h e s t h a t t h e r e i s a 
c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s symptoms and her i n d u s t r i a l 
i n j u r y . " The Referee acknowledged t h a t c l a i m a n t ' s d e g e n e r a t i v e 
lumbar c o n d i t i o n p r e e x i s t e d her i n j u r y and t h a t t h e i n j u r y d i d not 
cause or worsen t h e p r e e x i s t i n g c o n d i t i o n . He f e l t , however, t h a t 
t he i n j u r y " l i g h t e d up" c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n , t h e r e b y 
making t h e symptoms of t h a t c o n d i t o n compensable. He c i t e d 
Jameson v. SAIF, 63 Or App 553 (1983) and Armstrong v. SIAC, 146 
Or 569 ( 1 9 3 4 ) , which h o l d t h a t i f an i n d u s t r i a l i n j u r y e x acerbates 
an u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n d i s a b i l i t y , t h e u n d e r l y i n g 
c o n d i t i o n i s compensable. 

A f t e r a review of the r e c o r d , we d i s a g r e e w i t h t h e 
Referee's i n t e r p r e t a t i o n of t h e medical evidence. We f i n d l i t t l e 
i n the medical r e c o r d t o suggest t h a t c l a i m a n t ' s i n j u r y a c t u a l l y 
caused the u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n t o become 
symptomatic. We r e c o g n i z e t h a t Dr. Johnson i n i t i a l l y f e l t t h a t 
c l a i m a n t ' s i n j u r y "exaggerated" the u n d e r l y i n g c o n d i t i o n . Dr. 
Johnson, however, l a t e r agreed w i t h Dr. Rosenbaum t h a t subsequent 
t o the r e s o l u t i o n o f c l a i m a n t ' s lumbar s t r a i n , any symptoms would 
be the r e s u l t of t h e u n d e r l y i n g c o n d i t i o n , which Dr. Rosenbaum 
f e l t was not caused nor worsened by the i n d u s t r i a l i n j u r y . 

We f i n d no statement by any p h y s i c i a n i n d i c a t i n g t h a t 
the i n d u s t r i a l i n j u r y s e t i n motion a symptom complex r e l a t e d t o 
the d e g e n e r a t i v e c o n d i t i o n . We acknowledge c l a i m a n t ' s t e s t i m o n y 
t h a t she was asymptomatic up t o the time of the i n j u r y . While her 
t e s t i m o n y i n t h a t r e g a r d i s p r o b a t i v e , her medical s i t u a t i o n i s 
s u f f i c i e n t l y complex t o r e q u i r e medical s u p p o r t f o r t h e l a y 
t e s t i m o n y . Claimant has f a i l e d t o prove t h a t her c u r r e n t 
c o n d i t i o n i s the r e s u l t of her i n d u s t r i a l i n j u r y . The employer's 
p a r t i a l d e n i a l s h a l l be r e i n s t a t e d . 

The r e m a i n i n g i s s u e i s the e x t e n t of c l a i m a n t ' s 
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unscheduled d i s a b i l i t y . The employer argues t h a t b o t h t h e 
Referee's o r d e r and t h e D e t e r m i n a t i o n Order sh o u l d be r e v e r s e d , and 
t h a t c l a i m a n t i s e n t i t l e d t o no award of ..unscheduled d i s a b i l i t y . 
The employer a s s e r t s t h a t c l a i m a n t ' s symptoms a t the t i m e of c l a i m 
c l o s u r e were t h e r e s u l t o f her d e g e n e r a t i v e c o n d i t i o n , and t h a t 
t h e c o n d i t i o n was not the r e s u l t of the i n d u s t r i a l i n j u r y . 

Claimant i s e n t i t l e d t o an award of unscheduled 
d i s a b i l i t y i f she demonstrates a permanent l o s s of e a r n i n g 
c a p a c i t y as a r e s u l t of the i n d u s t r i a l i n j u r y . ORS 656.214(5). 
R e q u i s i t e t o an award o f unscheduled d i s a b i l i t y i s p r o o f o f 
permanent p h y s i c a l impairment r e s u l t i n g from the compensable 
i n j u r y . OAR 436-65-600(2)(a) (renumbered 436-30-380 May 1 , 
1985). I n t h e p r e s e n t case, c l a i m a n t ' s compensable i n j u r y 
c o n s i s t e d of a lumbar s t r a i n . We are persuaded by t h e m e d i c a l 
evidence t h a t the e f f e c t s of t h a t s t r a i n r e s o l v e d a t t h e t i m e of 
or b e f o r e t h e issuance of t h e D e t e r m i n a t i o n Order. The e f f e c t s o f 
the compensable i n j u r y , t h e r e f o r e , were not permanent and no 
permanent d i s a b i l i t y award c o u l d be based t h e r e o n . That p o r t i o n 
of t h e D e t e r m i n a t i o n Order awarding permanent d i s a b i l i t y s h a l l be 
se t a s i d e . 

ORDER 

The Referee's o r d e r dated J u l y 10, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t s e t 
a s i d e t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l and a f f i r m e d the 
May 15, 1985 D e t e r m i n a t i o n Order are r e v e r s e d . The employer's 
p a r t i a l d e n i a l i s r e i n s t a t e d . The remainder of the Referee's 
order i s a f f i r m e d . The May 15, 1985 D e t e r m i n a t i o n Order i s s e t 
a s i d e i n p a r t . That p o r t i o n of the D e t e r m i n a t i o n Order t h a t 
awarded c l a i m a n t 64" degrees f o r 20 p e r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y i s s e t a s i d e . The remainder o f t h e 
D e t e r m i n a t i o n Order i s a f f i r m e d . 

D A N I E L J . S A B 0 L , C l a i m a n t WCB 8 4 - 1 1 1 1 4 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 1 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n of the 
Board's Order on Review dated December 17, 1985 and submits 
medical r e p o r t s i n s u p p o r t of a r e q u e s t t o remand t h e case and 
c o n s o l i d a t e i t w i t h two subsequent h e a r i n g r e q u e s t s p r e s e n t l y 
pending. The Board r e c e i v e d c l a i m a n t ' s response t o SAIF's 
r e q u e s t s and abated t h e order t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r 
the r e q u e s t s . 

SAIF's p r o f f e r e d evidence i s r e p o r t s from t h r e e 
p s y c h i a t r i s t s . One d o c t o r i s c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
the o t h e r two d o c t o r s are examiners on b e h a l f o f t h e employer and 
SAIF. A l l t h r e e d o c t o r s r e p o r t t h a t c l a i m a n t s u f f e r s p a i n i n h i s 
back and r i g h t l e g which t h e y r e l a t e t o h i s i n j u r y on J u l y 30, 
1984. The d o c t o r s were aware t h a t the c l a i m f o r t h e J u l y 1984 
i n j u r y had been denied and t h a t t h e d e n i a l by SAIF had been upheld 
by t h e Referee. 

None of t h e d o c t o r s expressed an o p i n i o n whether t h e 
J u l y 1984 i n j u r y c l a i m was t h e r e s u l t o f f r a u d , m i s r e p r e s e n t a t i o n , 
or o t h e r i l l e g a l a c t i v i t y . None o f t h e d o c t o r s doubted t h a t 
c l a i m a n t s u f f e r e d p a i n i n h i s low back and r i g h t l e g as a r e s u l t 
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o f a work i n c i d e n t on J u l y 30, 1984. One of t h e d o c t o r s 
i n c o r r e c t l y r e p o r t s t h e date o f i n j u r y t o a s s o c i a t e i t w i t h a 
s t r e s s f u l p e r i o d i n c l a i m a n t ' s l i f e when c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n might have c o n t r i b u t e d t o c l a i m a n t ' s i n j u r y , b u t does 
n o t deny t h a t c l a i m a n t was i n j u r e d . The s t r o n g e s t evidence t o 
s u p p o r t SAIF's c o n t e n t i o n t h a t c l a i m a n t s u f f e r e d no i n j u r y i s t h a t 
one of t h e d o c t o r ' s t h i n k s t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
p r e d i s p o s e d him t o s u f f e r such i n j u r i e s . 

We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
d eveloped." ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41,(1983).. To 
m e r i t remand i t must be shown t h a t m a t e r i a l evidence was not 
o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e the h e a r i n g . D e l f i n a P. 
Lopez, 37 Van Natta 164, 170 ( 1 9 8 5 ) . I t i s t e m p t i n g t o t r y t o 
i n c l u d e e v e r y t h i n g t h a t might be or become r e l e v a n t i n t h e 
r e c o r d . However, t h e r e i s the p r a c t i c a l c o n s i d e r a t i o n t h a t t h e 
p a r t i e s w i l l never have a d e t e r m i n a t i o n o f t h e i r r e s p e c t i v e r i g h t s 
i f the h e a r i n g process can be reopened and r e l i t i g a t e d on the 
b a s i s of each subsequent medical c o n s u l t a t i o n . John P. K l e g e r , 37 
Van Natta 1183 ( 1 9 8 5 ) . On the o t h e r hand, where t h e i s s u e was one 
of c o m p e n s a b i l i t y , a r e p o r t of s u r g e r y performed a f t e r a h e a r i n g 
was h e l d s u f f i c i e n t t o r e q u i r e remand t o the Referee even though 
the r e p o r t was a v a i l a b l e t o the p a r t i e s b e f o r e t h e case was 
docketed f o r r e v i e w but not s u b m i t t e d t o the Board b e f o r e i t 
i s s u e d an Order on Review. Parmer v. P l a i d Pantry #54, 76 Or App 
405 (1985). 

I n Parmer, t h e Court was c a r e f u l t o p o i n t out t h a t t h e 
p r o f f e r e d evidence was not o f f e r e d as the sum o f the p r o o f t h a t 
was l a c k i n g , but t h a t i t was o f f e r e d as evidence t o e s t a b l i s h t h a t 
the r e c o r d was i n c o m p l e t e on the i s s u e of c a u s a t i o n . The Court 
h e l d t h a t c l a i m a n t was e n t i t l e d t o have the r e c o r d completed on 
the b a s i s o f p o s t - s u r g i c a l evidence. 

I n t h i s case, the p r o f f e r e d evidence does not deny t h a t 
c l a i m a n t s u f f e r e d a sudden onset of symptoms, which has been 
m e d i c a l l y c o n f i r m e d , but merely p r o v i d e s a f u r t h e r i n s i g h t i n t o 
c l a i m a n t ' s t o t a l c i rcumstances and a f u r t h e r d e s c r i p t i o n o f t h e 
mechanism o f i n j u r y . The p r o f f e r e d evidence, i f c o n s i d e r e d 
s u b s t a n t i v e l y , does not c a s t doubt on the Board's c o n c l u s i o n 
r e g a r d i n g t h e J u l y 30, 1984 i n j u r y . T h e r e f o r e , the Board f i n d s 
t h a t the p r o f f e r e d evidence i s c u m u l a t i v e and t h a t the case has 
not been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed or heard by the r e f e r e e . " ORS 656.295(5); John P. 
K l e g e r , supra. Consequently, t h e Board denies the r e q u e s t t o 
remand. 

The Board's o r d e r dated December 17, 1985 i s hereby 
r e c o n s i d e r e d and r e p u b l i s h e d . 

IT IS SO ORDERED. 
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TOM C. R E E V E S , C l a i m a n t WCB 8 4 - 0 5 5 9 9 , 8 4 - 0 9 9 0 9 & 8 4 - 1 1 3 8 2 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 2 , 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and Lewis. 

EBI Companies (EBI) r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Fink's o r d e r t h a t s e t as i d e i t s d e n i a l o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m f o r t he low back and approved t he SAIF 
C o r p o r a t i o n ' s d e n i a l of t h e same c l a i m . The i s s u e on re v i e w i s 
whether EBI i s p r e c l u d e d from r e t r o a c t i v e l y denying c l a i m a n t ' s 
c l a i m by Bauman v. SAIF, 295 Or 788 (198 3 ) . 

I n 1983 Mr. Ryther o f the Eagle F o r e s t Products Company 
c o n t r a c t e d w i t h v a r i o u s s u b c o n t r a c t o r s t o purchase, c l e a n and s e l l 
sawdust. I t c o n t r a c t e d w i t h Mr. Duval, owner o f F l a t l a n d 
F o r e s t e r s Company ( F l a t l a n d ) , t o hau l t he sawdust t o i t s 
d e s t i n a t i o n . F l a t l a n d was i n s u r e d by EBI a t a l l p e r t i n e n t t i m e s . 
Eagle F o r e s t Products a p p a r e n t l y c a r r i e d no workers' compensation 
i n s u r a n c e . 

Mr. Ryther h i r e d Mr. McGregor t o a s s i s t i n s e t t i n g up 
the j o b . Mr. McGregor h i r e d c l a i m a n t on May 13, 1983 t o be a 
l o a d e r o p e r a t o r . Ten days l a t e r , w h i l e i n t h e course o f t h i s 
employment, c l a i m a n t i n j u r e d h i s low back. Claimant and Mr. 
McGregor were u n c e r t a i n r e g a r d i n g who c l a i m a n t ' s employer was a t 
the t i m e o f c l a i m a n t ' s i n j u r y . Mr. McGregor u l t i m a t e l y suggested 
( a p p a r e n t l y i n n o c e n t l y ) t h a t c l a i m a n t submit h i s c l a i m t o 
F l a t l a n d . Claimant d i d so, i n n o c e n t l y r e l y i n g on Mr. McGregor's 
r e p r e s e n t a t i o n t h a t , F l a t l a n d was h i s employer. F l a t l a n d t h e n sent 
the c l a i m t o EBI, which accepted and p a i d b e n e f i t s on t h e c l a i m . 

I n e a r l y 1984 F l a t l a n d i n f o r m e d EBI t h a t c l a i m a n t was 
never an employe of F l a t l a n d . On March 27, 1984, more tha n 60 
days a f t e r i t r e c e i v e d c l a i m a n t ' s c l a i m , EBI i s s u e d a d e n i a l , 
a s s e r t i n g t h a t c l a i m a n t was not a s u b j e c t worker o f i t s i n s u r e d a t 
the t i m e o f h i s i n j u r y . Because of the u n c e r t a i n t y r e g a r d i n g 
employer r e s p o n s i b i l i t y , t h e Workers' Compensation Department 
r e f e r r e d t h e c l a i m t o the SAIF C o r p o r a r t i o n f o r p r o c e s s i n g . On 
August 3, 1984 SAIF denied t he c l a i m . 

The Referee s e t aside EBI's d e n i a l on the b a s i s o f 
Bauman v. SAIF, 295 Or 788 (198 3 ) , which p r o v i d e s t h a t unless 
t h e r e i s a showing of f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l 
a c t i v i t y , an employer or i n s u r e r f o r m a l l y a c c e p t i n g a c l a i m f o r 
compensation may not "back up" and deny t h e c o m p e n s a b i l i t y o f the 
c l a i m once t h e 60 day p e r i o d f o r a c c e p t i n g or denying t h e c l a i m 
has e l a p s e d . Bauman, 295 Or a t 793-94. 

On review EBI argues t h a t Bauman i s not a p p l i c a b l e t o 
the p r e s e n t case, because c l a i m a n t ' s s u b j e c t employe s t a t u s i s a t 
is s u e i n t h e f i r s t i n s t a n c e . EBI argues t h a t t h e e x i s t e n c e of a 
s u b j e c t employe r e l a t i o n s h i p i s a p r e r e q u i s i t e t o d e t e r m i n i n g a 
c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s , and t h a t t h e p o l i c y o f ORS 
656.262, t o which Bauman r e f e r s , does not extend so f a r as t o 
r e q u i r e payment o f compensation where a c l a i m a n t ' s s u b j e c t worker 
s t a t u s i s i n d i s p u t e . EBI c i t e s B e l l v. Hartman, 289 Or 447 
(19 8 0 ) , f o r i t s p r o p o s i t i o n and p o i n t s out t h a t c l a i m a n t ' s s u b j e c t 
worker s t a t u s remains a t i s s u e i n t h e p r e s e n t case. I t argues 
t h a t i t s h o u l d not be estopped by Bauman from i s s u i n g i t s d e n i a l 
based on an a l l e g e d l a c k o f the r e q u i s i t e employment r e l a t i o n s h i p . 
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EBI's argument i s n o v e l , but u n p e r s u a s i v e . F i r s t , 
Bauman unambiguously h o l d s t h a t an accepted " c l a i m f o r 
compensation" s h a l l not be r e t r o a c t i v e l y d e n i e d , absent t h e 
s u c c e s s f u l i n v o c a t i o n o f one of the Bauman c o u r t ' s enumerated 
e x c e p t i o n s . The i s s u e of s u b j e c t worker s t a t u s i s not among those 
e x c e p t i o n s . C l e a r l y , t h e p r e s e n t c l a i m a n t ' s c l a i m was one f o r 
"compensation" and i t was accepted. I t cannot now be d e n i e d . 
Second, B e l l v. Hartman, sup r a , was decided b e f o r e t h e Bauman 
d e c i s i o n and d i d not i n v o l v e a r e t r o a c t i v e d e n i a l , a d i s t i n c t i o n 
we f i n d t o be fundamental and d i s p o s i t i v e . 

EBI a l s o o f f e r s s e v e r a l arguments r e g a r d i n g t h e 
e x c e p t i o n s t o t h e Bauman r u l e . As was n o t e d , t he p r o h i b i t i o n 
a g a i n s t r e t r o a c t i v e d e n i a l s may not a p p l y i f t he employer or 
i n s u r e r proves t h a t f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l 
a c t i v i t y has l e d t o an erroneous acceptance o f t h e c l a i m . EBI 
does not argue t h a t f r a u d o c c u r r e d i n t h e p r e s e n t case. I t does 
argue, however, t h a t i t s acceptance was t h e r e s u l t o f two 
m i s r e p r e s e n t a t i o n s : (1) Mr. McGregor's m i s r e p r e s e n t a t i o n t o 
c l a i m a n t t h a t c l a i m a n t was an employe of F l a t l a n d ; and (2) 
c l a i m a n t ' s i n n o c e n t m i s r e p r e s e n t a t i o n t o F l a t l a n d t h a t he was an 
employe of t h a t company. 

EBI argues t h a t under Bauman, a " m i s r e p r e s e n t a t i o n " need 
not be w i l l f u l ; i t may merely be n e g l i g e n t . EBI a l s o argues t h a t 
t h e m i s r e p r e s e n t a t i o n need not come from c l a i m a n t h i m s e l f / but. 
t h a t a t h i r d p a r t y ' s m i s r e p r e s e n t a t i o n , such as t h e one by Mr. 
McGregor i n t h i s case, i s s u f f i c i e n t t o invoke t h e Bauman 
e x c e p t i o n . EBI's arguments are i n t r i g u i n g ; however, we do n o t 
f i n d them p e r s u a s i v e . 

A f t e r r e v i e w i n g t h e r e c o r d , we b e l i e v e t h a t EBI's 
f a i l u r e t o ad e q u a t e l y i n v e s t i g a t e c l a i m a n t ' s c l a i m i s t h e p r o b a b l e 
reason f o r the c l a i m ' s erroneous acceptance. EBI had a d u t y t o 
f u l l y i n v e s t i g a t e t he c l a i m i n ord e r t o determine c l a i m a n t ' s r i g h t 
t o compensation, as w e l l as i t s own r e s p o n s i b i l i t i e s . I t accepted 
the c l a i m and p a i d b e n e f i t s f o r s e v e r a l months b e f o r e d i s c o v e r i n g 
t h a t i t might not be r e s p o n s i b l e . N o t w i t h s t a n d i n g t he i n s u r e r ' s 
arguments t o the c o n t r a r y , t o uphold i t s d e n i a l months a f t e r t h e 
c l a i m was accepted would be c o n t r a r y t o the p o l i c y o f Bauman, 
i . e . , t o promote s t a b i l i t y i n the workers' compensation system. 
We agree w i t h t he Referee t h a t EBI's r e t r o a c t i v e d e n i a l must be 
set a s i d e . 

ORDER 

The Referee's o r d e r dated June 14, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $650 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by EBI Companies. 

ALBERTO V. MONACO, C l a i m a n t WCB 8 5 - 0 0 7 2 3 
J o h n J . L a n n a n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 3 , 1 9 8 6 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s O r d e r on R e v i e w ( R e m a n d i n g ) 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Tuhy's o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a low back i n j u r y . On r e v i e w , t h e i n s u r e r contends t h a t 
a subsequent Washington employer i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . We agree t h a t c l a i m a n t ' s work r e l a t e d i n c i d e n t 
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f o r t h e Washington employer i n d e p e n d e n t l y c o n t r i b u t e d t o h i s 
p r e s e n t d i s a b i l i t y . Inasmuch as the r e c o r d 'is i n c o m p l e t e 
r e g a r d i n g t h e s t a t u s o f c l a i m a n t ' s Washington c l a i m , we remand 
t h i s m a t t e r f o r f u r t h e r evidence. 

Claimant was 26 years o f age a t t h e time o f h e a r i n g . I n 
June 1984, w h i l e w o r k i n g as a we l d e r , he compensably i n j u r e d h i s 
low back d u r i n g a l i f t i n g i n c i d e n t . Claimant c o n t i n u e d t o work 
f o r t h e f o l l o w i n g two weeks. However, h i s p a i n i n c r e a s e d , 
p r o m p t i n g him t o seek t r e a t m e n t from Dr. M i l l s , c h i r o p r a c t o r . Dr. 
M i l l s diagnosed lumbar s t r a i n and a u t h o r i z e d one week o f t i m e l o s s . 

I n J u l y 1984 c l a i m a n t came under t h e care o f Dr. Morrow, 
c h i r o p r a c t o r . I n m i d - J u l y Dr. Morrow r e l e a s e d c l a i m a n t f o r 
r e g u l a r work on a t r i a l b a s i s . Dr. Morrow r e p o r t e d t h a t c l a i m a n t 
had made e x c e l l e n t p r o g r e s s and "should be ab l e t o p e r f o r m . h i s 
r e g u l a r d u t i e s w i t h minimum r i s k of a g g r a v a t i o n . " 

Claimant r e t u r n e d t o work, b u t p r i m a r i l y worked on a 
p a r t - t i m e b a s i s . Since t he performance o f h i s work a c t i v i t i e s 
i n c r e a s e d h i s p a i n c o m p l a i n t s , c l a i m a n t c o n t i n u e d t o r e c e i v e 
t r e a t m e n t s from Dr. Morrow a p p r o x i m a t e l y two times a Week. I n 
l a t e October 1984 c l a i m a n t was l a i d o f f from h i s employment. 

I n November 1984 Dr. Morrow r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . Dr. Morrow recommended t h a t 
c l a i m a n t r e c e i v e t r e a t m e n t s "on a maintenance b a s i s o f once every 
t h r e e weeks." 

A p p r o x i m a t e l y t h r e e weeks a f t e r h i s l a y - o f f , c l a i m a n t 
o b t a i n e d a w e l d i n g j o b w i t h a Washington employer. His symptoms 
p e r s i s t e d , c a u s i n g him t o c o n t i n u e t o seek p e r i o d i c t r e a t m e n t f o r 
h i s p a i n and d i s c o m f o r t . Claimant a l s o f e l t t h a t h i s symptoms 
reduced h i s j o b performance. 

I n December 1984 c l a i m a n t l i f t e d a co r n e r angle w e i g h i n g 
a p p r o x i m a t e l y 40 t o 50 pounds. He im m e d i a t e l y e x p e r i e n c e d a 
•g r a b b i n g , p i n c h i n g s e n s a t i o n i n my back w i t h t he h e a t . " The 
symptoms were b a s i c a l l y t h e same as those he had e x p e r i e n c e d i n 
June 1984, except he now a l s o f e l t a "sharp, s t a b b i n g p a i n . " 
Claimant has not r e t u r n e d t o work s i n c e t h i s i n c i d e n t . 

Dr. Morrow request e d c l a i m r e o p e n i n g . A l t h o u g h he 
termed c l a i m a n t ' s December 1984 i n c i d e n t an a g g r a v a t i o n o f t h e 
June 1984 i n j u r y , Dr. Morrow a l s o concluded t h a t " t h i s second 
i n j u r y has worsened h i s c o n d i t i o n and pr o l o n g e d h i s r e c o v e r y t i m e . " 

Claimant t e s t i f i e d t h a t he had a p p l i e d f o r and r e c e i v e d 
w o r k e r s ' compensation b e n e f i t s i n Washington. There i s no f u r t h e r 
i n d i c a t i o n c o n c e r n i n g t he s t a t u s o f the Washington c l a i m . 

Dr. Morrow t e s t i f i e d t h a t c l a i m a n t ' s low back was 
o b v i o u s l y weakened and pre d i s p o s e d t o f u r t h e r a g g r a v a t i o n because 
of t h e June 1984 i n c i d e n t . Dr. Morrow d e s c r i b e d t h e December 1984 
i n c i d e n t as t h e same i n j u r y t o t h e same area o f c l a i m a n t ' s body. 
However, Dr. Morrow acknowledged t h a t c l a i m a n t ' s p a i n was worsened 
and h i s a b i l i t y t o move was reduced as a r e s u l t o f t h e December 
1984 i n c i d e n t . Consequently, Dr. Morrow opined t h a t t h e December 
1984 i n c i d e n t c o n t r i b u t e d t o c l a i m a n t ' s permanent problem i n t h a t 
h i s c o n d i t i o n had been i n c r e m e n t a l l y worsened. 

The Referee s e t as i d e t he i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
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a g g r a v a t i o n c l a i m . Persuaded by Dr. Morrow's o p i n i o n and 
c l a i m a n t ' s t e s t i m o n y , t h e Referee found t h a t t h e most l i k e l y cause 
of c l a i m a n t ' s d i s a b i l i t y was the June 1984 i n j u r y . I n a d d i t i o n , 
t h e Referee concluded t h a t the December 1984 i n c i d e n t had not 
i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y . 

Subsequent t o t h e Referee's o r d e r t h e Court o f Appeals 
i s s u e d i t s o p i n i o n i n M i v i l l e v. SAIF, 76 Or App 603 (December 4, 
1985). I n M i v i l l e , t h e c l a i m a n t had s u s t a i n e d a compensable 
Oregon i n j u r y and s e v e r a l subsequent w o r k - r e l a t e d i n j u r i e s which 
o c c u r r e d o u t - o f - s t a t e . The c o u r t was p r e s e n t e d w i t h t h e q u e s t i o n 
of whether the Oregon employer would remain r e s p o n s i b l e so l o n g as 
t h e o r i g i n a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e 
c l a i m a n t ' s p r e s e n t d i s a b i l i t y , under an a p p l i c a t i o n o f t h e 
a n a l y s i s s e t f o r t h i n Grable v. Weyerhaeuser Co., 291 Or 387 
( 1 9 8 2 ) , or whether t h e Oregon employer would be a b s o l v e d o f 
r e s p o n s i b i l i t y i f the subsequent o u t - o f - s t a t e i n j u r i e s c o n t r i b u t e d 
i n d e p e n d e n t l y t o t h e c l a i m a n t ' s p r e s e n t d i s a b i l i t y , p u r s u a n t t o 
the " l a s t i n j u r i o u s exposure" r u l e as d i s c u s s e d i n Smith v. Ed's 
Pancake House, 27 Or App 361 (1976). 

The M i v i l l e c o u r t h e l d t h a t when a c l a i m a n t has s u f f e r e d 
an o n - t h e - j o b i n j u r y i n another s t a t e f o r which he has c l a i m e d , 
but has not been awarded, compensation, and t h e m e d i c a l evidence 
i s t h a t the o r i g i n a l Oregon i n j u r y m a t e r i a l l y c o n t r i b u t e d t o the 
c l a i m a n t ' s p r e s e n t d i s a b i l i t y , t he o r i g i n a l employer remains 
r e s p o n s i b l e , even though the o u t - o f - s t a t e i n j u r i e s c o n t r i b u t e d 
i n d e p e n d e n t l y t o t h e p r e s e n t d i s a b i l i t y . A c c o r d i n g l y , t h e M i v i l l e 
c o u r t remanded t o determine whether the c l a i m a n t had f i l e d an 
o u t - o f - s t a t e c l a i m and, i f so, whether h i s c o n d i t i o n had been 
f i n a l l y d etermined t o be compensable i n t h a t s t a t e . I f t h e 
c l a i m a n t had f i l e d an o u t - o f - s t a t e c l a i m and r e c e i v e d a f i n a l 
d e t e r m i n a t i o n t h a t h i s c o n d i t i o n was not compensable, th e n t h e 
Oregon employer remained r e s p o n s i b l e . On t h e o t h e r hand, i f t h e 
c l a i m a n t had not f i l e d an o u t - o f - s t a t e c l a i m , or i f he had done so 
and had been awarded compensation, t h e Oregon employer would not 
be r e s p o n s i b l e f o r the c l a i m a n t ' s p r e s e n t c o n d i t i o n . 

F o l l o w i n g our de novo review of the m e d i c a l and l a y 
evidence, we are persuaded t h a t a l t h o u g h c l a i m a n t ' s June 1984 
i n j u r y c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g cause of h i s 
p r e s e n t d i s a b i l i t y , the December 1984 i n c i d e n t has a l s o 
i n d e p e n d e n t l y c o n t r i b u t e d t o h i s d i s a b i l i t y . The December 1984 
i n c i d e n t i n v o l v e d a sudden, t r a u m a t i c event which i m m e d i a t e l y 
evoked i n c r e a s e d p a i n c o m p l a i n t s , as w e l l as reduced m o b i l i t y . 
Moreover, c l a i m a n t f e l t a "sharp, s t a b b i n g p a i n , " a symptom which 
he had not p r e v i o u s l y e x p e r i e n c e d . F i n a l l y , c l a i m a n t has been 
unable t o resume h i s p r i o r work a c t i v i t i e s s i n c e t h e December 1984 
i n c i d e n t . 

P o r t i o n s of Dr. Morrow's t e s t i m o n y s u p p o r t t h e 
p r o p o s i t i o n t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e p r e s e n t s an 
a g g r a v a t i o n of h i s June 1984 i n j u r y . However, Dr. Morrow a l s o 
o p i n e d t h a t t h e December 1984 i n c i d e n t had i n d e p e n d e n t l y 
c o n t r i b u t e d t o a permanent i n c r e m e n t a l worsening of c l a i m a n t ' s 
c o n d i t i o n . C o n s i d e r i n g t h e mechanics o f t h e December 1984 
i n c i d e n t , as w e l l as c l a i m a n t ' s subsequent symptoms, t r e a t m e n t , 
and p h y s i c a l l i m i t a t i o n s , we f i n d t h i s l a t t e r p o r t i o n o f Dr. 
Morrow's o p i n i o n p e r s u a s i v e . 

A l t h o u g h the evidence suggests c l a i m a n t has f i l e d a 
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c l a i m f o r Washington b e n e f i t s , i t i s u n c l e a r whether a f i n a l 
d e t e r m i n a t i o n has been ac h i e v e d . Consequently, pursuant t o 
M i v i l l e , we remand t o t h e Referee f o r h e a r i n g t o determine whether 
c l a i m a n t has been "awarded compensation* from h i s Washington 
c l a i m . I f so, r e s p o n s i b i l i t y f o r c l a i m a n t ' s p r e s e n t d i s a b i l i t y 
w i l l s h i f t from the i n s u r e r . I f the c l a i m has been f i n a l l y 
determined not t o be compensable, the i n s u r e r w i l l remain 
r e s p o n s i b l e . 

ORDER 

That p o r t i o n o f the Referee's o r d e r dated A p r i l 12, 1985 
c o n c e r n i n g t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
v a c a t e d . This m a t t e r i s remanded f o r f u r t h e r p r oceedings 
c o n s i s t e n t w i t h t h i s o r d e r . 

W I L L I A M G. MURRAY, C l a i m a n t WCB 8 3 - 0 8 9 0 7 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 3 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w of Referee F i n k ' s 
order which i n c r e a s e d c l a i m a n t ' s award of unscheduled permanent 
d i s a b i l i t y f o r a low back i n j u r y from 10 p e r c e n t (32 d e g r e e s ) , as 
awarded by a J u l y 7, 1983 D e t e r m i n a t i o n Order, t o 30 p e r c e n t (96 
d e g r e e s ) . On r e v i e w , SAIF contends t h a t t h e award s h o u l d be 
reduced. We agree and modify the Referee's o r d e r . 

Claimant was 30 years o f age a t t h e t i m e of h e a r i n g . I n 
September 1982, w h i l e w o r k i n g as a l a b o r e r f o r t h e Department of 
T r a n s p o r t a t i o n , he s u f f e r e d a compensable low back i n j u r y i n a 
l i f t i n g i n c i d e n t . His c o n d i t i o n was diagnosed as a muscle s t r a i n 
or l i g a m e n t s t r a i n . Treatment has been c o n s e r v a t i v e , p r i m a r i l y 
c o n s i s t i n g of p h y s i c a l t h e r a p y , muscle r e l a x a n t s , e x e r c i s e , and 
t r i g g e r p o i n t i n j e c t i o n s . 

I n January 1983 c l a i m a n t r e t u r n e d t o work, s u b j e c t t o a 
l i g h t d u t y r e s t r i c t i o n . However, h i s p a i n c o n t i n u e d , e v e n t u a l l y 
f o r c i n g him t o t e r m i n a t e h i s employment i n the summer o f 1983. 

A June 1983 CT scan i n d i c a t e d a d i s c h e r n i a t i o n a t 
L5-S1. I n s p i t e of these f i n d i n g s , Dr. Balme, c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t , d i d not recommend s u r g e r y . I n s t e a d , Dr. Balme 
concluded t h a t c l a i m a n t a v o i d heavy l i f t i n g , p r o l o n g e d s t a n d i n g , 
and v i g o r o u s t w i s t i n g a c t i v i t i e s . Dr. Balme f u r t h e r suggested 
t h a t c l a i m a n t be r e t r a i n e d t o a more sed e n t a r y o c c u p a t i o n . I n 
August 1983 Dr. Balme opined t h a t c l a i m a n t l i m i t h i s : (1) l i f t i n g 
and c a r r y i n g from 35 t o 60 pounds; (2) s t o o p i n g , s i t t i n g , or 
bending; (3) w a l k i n g i n rough t e r r a i n s ; and (4) work i n v o l v i n g 
f r e q u e n t t r a v e l and e x t e n s i v e d r i v i n g . 

I n October 1983 c l a i m a n t was assigned t o a d i r e c t 
employment program. S e v e r a l v o c a t i o n a l goals were developed, 
i n c l u d i n g photo j o u r n a l i s m , t . v . / r a d i o p r o d u c t i o n , and d e s i g n 
c o n s u l t a n t / d r a f t s m a n . E v e n t u a l l y , c l a i m a n t r e c e i v e d a j o b o f f e r 
from a t e l e v i s i o n s t a t i o n , l o c a t e d i n another c i t y . However, 
s i n c e the p o t e n t i a l employer reduced i t s i n i t i a l o f f e r f r o m $6.50 
t o $4.50, c l a i m a n t determined t h a t a move was not e c o n o m i c a l l y 
f e a s i b l e . - 3 5 -



I n February 1984 Dr. Balme r e f e r r e d c l a i m a n t t o Dr. 
Klump, neurosurgeon. Dr. Klump had a l s o examined c l a i m a n t i n 
A p r i l 1983. Claimant's c o m p l a i n t s i n c l u d e d severe lumbar p a i n , 
w i t h r a d i a t i n g b i l a t e r a l p a i n . Claimant demonstrated a f u l l range 
of m o t i o n w i t h l o c a l i z e d p a i n on f u l l e x t e n s i o n and f l e x i o n . 
S t r a i g h t l e g r a i s i n g t e s t s produced low back and b u t t o c k p a i n . 
Dr. Klump q u e s t i o n e d whether the CT scan c o n f i r m e d a c e n t r a l d i s c 
h e r n i a t i o n . Consequently, a r e p e a t myelogram was recommended, 
which was s u b s e q u e n t l y performed and c o n s i d e r e d t o be normal. 

I n March 1984 Dr. Balme agreed w i t h Dr. Klump's 
i n t e r p r e t a t i o n of the myelogram. Claimant was encouraged t o 
pursue back e x e r c i s e s . Dr. Balme c o n t i n u e d t o opine t h a t c l a i m a n t 
c o u l d r e t u r n t o a l i g h t d u t y j o b , p r o v i d e d he a v o i d heavy l i f t i n g 
or v i g o r o u s t w i s t i n g a c t i v i t i e s . 

Since h i s i n j u r y c l a i m a n t has r e c e i v e d unemployment 
b e n e f i t s and has worked f o r s e v e r a l employers. He has performed a 
v a r i e t y of manual l a b o r d u t i e s , i n c l u d i n g l a n d s c a p i n g , ranch 
equipment o p e r a t i o n / m a i n t e n a n c e , and a u t o m o b i l e mechanic. 
P o r t i o n s of each d u t y i n c r e a s e d h i s p a i n . However, c l a i m a n t 
g e n e r a l l y ended these employments f o r reasons o t h e r t h a n h i s back 
p a i n . 

Claimant has a h i g h school e d u c a t i o n . Most o f h i s work 
ex p e r i e n c e has concerned manual l a b o r a c t i v i t i e s , s i m i l a r t o those 
r e f e r r e d t o above. I n a d d i t i o n , c l a i m a n t b r i e f l y worked as a cook. 

Claimant s u f f e r s from c o n s t a n t low back p a i n , which 
r a d i a t e s i n t o h i s l e g s . P h y s i c a l e x e r t i o n i n c r e a s e s h i s 
symptoms. To r e l i e v e h i s p a i n , c l a i m a n t takes o v e r - t h e - c o u n t e r 
m e d i c a t i o n and l i e s down. As a r e s u l t of h i s i n j u r y c l a i m a n t has 
c u r t a i l e d , i f not e l i m i n a t e d , s e v e r a l of h i s former h o b b i e s , 
household ch o r e s , and r e c r e a t i o n a l a c t i v i t i e s . 

N o t i n g t h a t c l a i m a n t appeared "cagey" and " g l i b " i n 
responding t o q u e s t i o n s , t h e Referee s t a t e d t h a t he was a m b i v a l e n t 
c o n c e r n i n g c l a i m a n t ' s c r e d i b i l i t y . Consequently, the Referee 
concluded t h a t the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y would 
be based, e s s e n t i a l l y , on the m e d i c a l evidence. Reasoning t h a t 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s permanently r e s t r i c t e d ,.him from 
p e r f o r m i n g s e v e r a l of h i s former d u t i e s , the Referee i n c r e a s e d 
c l a i m a n t ' s d i s a b i l i t y award from 10 p e r c e n t t o 30 p e r c e n t . 

We agree t h a t c l a i m a n t ' s i n j u r y and subsequent p h y s i c a l 
l i m i t a t i o n s have caused a permanent l o s s of e a r n i n g c a p a c i t y . ORS 
656.214(5). However, we c o n s i d e r the Referee's award t o be 
e x c e s s i v e . 

I n r a t i n g the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y , 
we c o n s i d e r h i s p h y s i c a l impairment, which i n c l u d e s d i s a b l i n g 
p a i n , and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t 
f o r t h i n OAR 436-65-600 e t seq. (renumbered OAR 436-30-380, May 1 , 
1985). We do not a p p l y these r u l e s as r i g i d mechanical 
c a l c u l a t i o n s t h a t are d e t e r m i n a t i v e of the f i n a l r e s u l t . F r a i j o 
v. Fred N. Bay News Co., 59 Or App 260 (1982). F o l l o w i n g our de 
novo re v i e w of the medical and l a y evidence, and c o n s i d e r i n g t h e 
a f o r e m e n t i o n e d g u i d e l i n e s , we conclude t h a t a 10 p e r c e n t 
unscheduled permanent d i s a b i l i t y award a d e q u a t e l y compensates 
c l a i m a n t f o r h i s compensable i n j u r y . 
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ORDER 

The Referee's o r d e r dated March 20, 1985 i s m o d i f i e d . 
I n l i e u o f a l l p r i o r , awards, c l a i m a n t i s awarded 10 p e r c e n t (32 
degrees) unscheduled permanent d i s a b i l i t y f o r h i s low back i n j u r y , 
which i s h i s t o t a l award t o d a t e . Claimant's a t t o r n e y ' s f e e s 
s h a l l be a d j u s t e d a c c o r d i n g l y . 

HENRY E . OLDS, C l a i m a n t WCB 8 4 - 0 8 7 7 0 
J o h n O ' B r i e n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 3 , 1 9 8 6 
F e l l o w s , e t a l . , A t t o r n e y s O r d e r on R e v i e w 
M o s c a t o & B y e r l y , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review of Referee 
Galton's o r d e r which i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y award f o r a low back i n j u r y f rom 25 p e r c e n t (80 
d e g r e e s ) , as awarded by a June 13, 1984 D e t e r m i n a t i o n Order, t o 50 
p e r c e n t (160 d e g r e e s ) . On r e v i e w , t h e employer contends t h a t t h e 
award s h o u l d be reduced. We agree and m o d i f y . 

Claimant was 52 years of age a t t h e time o f h e a r i n g . He 
o r i g i n a l l y compensably i n j u r e d h i s low back i n A p r i l 1973 f o l l o w i n g 
a l i f t i n g i n c i d e n t . T his i n j u r y r e s u l t e d i n a September 1973 
hemilaminectomy. Through D e t e r m i n a t i o n Orders and s t i p u l a t i o n s 
c l a i m a n t has r e c e i v e d a t o t a l award o f 43.4 p e r c e n t permanent 
d i s a b i l i t y stemming from t h i s i n j u r y . I n 1978 c l a i m a n t r e t u r n e d 
t o work as a f r e i g h t h a n d l e r . A l t h o u g h he c o n t i n u e d t o e x p e r i e n c e 
p e r i o d i c back p a i n , from a p p r o x i m a t e l y May 1978 t o September 1983 
he sought no medical t r e a t m e n t . 

I n August 1982 c l a i m a n t commenced w o r k i n g f o r t h i s 
employer as a warehouseman. I n p e r f o r m i n g h i s d u t i e s , c l a i m a n t 
was o c c a s i o n a l l y r e q u i r e d t o l i f t items w e i g h i n g up t o 150 
pounds. I n September 1983 he s u f f e r e d h i s compensable low back 
i n j u r y w h i l e u n l o a d i n g a t r u c k . Dr. Mandiberg, c l a i m a n t ' s 
t r e a t i n g o r t h o p e d i s t , diagnosed acute low back s t r a i n . Treatment 
has been c o n s e r v a t i v e , p r i m a r i l y c o n s i s t i n g of p h y s i c a l t h e r a p y , 
back e x e r c i s e s , and m e d i c a t i o n s . 

I n January 1984 Dr. Mandiberg r e p o r t e d t h a t c l a i m a n t 
c o u l d p e r f o r m t h e d u t i e s of a d e l i v e r y t r u c k d r i v e r . Among o t h e r 
d u t i e s , t h i s j o b r e q u i r e d s l i d i n g 50 pound items onto a hand t r u c k 
a p p r o x i m a t e l y 4 or 5 times a day. A p p a r e n t l y , Dr. Mandiberg 
c o n s i d e r e d the j o b ' s r e q u i r e m e n t s w i t h i n c l a i m a n t ' s 20 pound 
r e p e t i t i v e l i f t i n g r e s t r i c t i o n . For u n d i s c l o s e d reasons t h i s j o b 
d i d not m a t e r i a l i z e . 

I n A p r i l 1984 t h e Orthopaedic C o n s u l t a n t s performed an 
independent medical e x a m i n a t i o n . Claimant s t a t e d t h a t f o l l o w i n g 
h i s 1973 s u r g e r y h i s l e g p a i n had d i s a p p e a r e d , b u t some back p a i n 
had p e r s i s t e d . His c u r r e n t c o m p l a i n t s i n c l u d e d a c h i n g s e n s a t i o n s 
i n h i s low back and b o t h l e g s , which he f e l t were i d e n t i c a l t o t h e 
symptoms he experienced b e f o r e h i s 1973 s u r g e r y . The C o n s u l t a n t s 
opined t h a t c l a i m a n t c o u l d not r e t u r n t o h i s former o c c u p a t i o n . 
However, they f e l t t h a t c l a i m a n t c o u l d p e r f o r m l i g h t t o medium 
work d u t i e s . Claimant's t o t a l l o s s of f u n c t i o n was r a t e d as 
m i l d l y moderate, but the C o n s u l t a n t s concluded t h a t t h e p o r t i o n 
a t t r i b u t a b l e t o the September 1983 i n j u r y was m i n i m a l . Dr. 
Mandiberg agreed w i t h these f i n d i n g s . 

A J u l y 1984 D e t e r m i n a t i o n Order awarded c l a i m a n t 25 
p e r c e n t permanent d i s a b i l i t y . Claimant requested a h e a r i n g . 
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Claimant t e s t i f i e d t h a t he had no t r o u b l e p e r f o r m i n g h i s 
work a c t i v i t i e s as a warehouseman p r i o r t o h i s September 1983 
i n j u r y . Since t h e i n j u r y c l a i m a n t e x p e r i e n c e s p a i n and a c h i n g 
from t he s m a l l o f h i s back t o h i s l e g s . These symptoms i n c r e a s e 
whenever c l a i m a n t e x e r t s h i m s e l f . I n c l a i m a n t ' s o p i n i o n , he c o u l d 
not r e t u r n t o h i s former o c c u p a t i o n . 

Claimant has a h i g h s c h o o l e d u c a t i o n . His work 
e x p e r i e n c e has p r i m a r i l y i n v o l v e d heavy manual l a b o r a c t i v i t i e s . 
For example, he has worked as a green c h a i n l a b o r e r , g r o c e r y 
c l e r k , f u r n i t u r e mover, and f r e i g h t l o a d e r . Since h i s i n j u r y 
c l a i m a n t has worked as a h o t e l desk c l e r k and as a newspaper 
d e l i v e r y m a n . Claimant was p a i d c o n s i d e r a b l y l e s s i n these 
o c c u p a t i o n s than he was as a warehouseman. 

The Referee found t h a t c l a i m a n t was a c r e d i b l e and 
r e l i a b l e w i t n e s s . C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l l y demanding 
work a c t i v i t i e s , s i n c e h i s 1973 i n j u r y and s u r g e r y , t h e Referee 
reasoned t h a t t h e e f f e c t s o f t h e p r i o r i n j u r y had " n e a r l y and 
p r o b a b l y c o m p l e t e l y d i s s i p a t e d . " Concluding t h a t c l a i m a n t was 
f o r e c l o s e d from p e r f o r m i n g h i s former o c c u p a t i o n or o t h e r heavy 
p h y s i c a l l a b o r , t he Referee i n c r e a s e d c l a i m a n t ' s permanent 
d i s a b i l i t y award t o 50 p e r c e n t . 

The m e d i c a l o p i n i o n s and c l a i m a n t ' s c r e d i b l e t e s t i m o n y 
p e r s u a s i v e l y e s t a b l i s h t h a t c l a i m a n t has s u f f e r e d permanent 
impairment a t t r i b u t a b l e t o h i s 1983 compensable low back i n j u r y . 
Consequently, we agree t h a t h i s compensable i n j u r y has r e s u l t e d i n 
a permanent l o s s o f e a r n i n g c a p a c i t y . ORS 656.214(5). However, 
we c o n s i d e r t h e Referee's unscheduled permanent d i s a b i l i t y award 
t o be e x c e s s i v e . 

Pursuant t o ORS 656.222, an award o f compensation f o r a 
subsequent d i s a b i l i t y s h a l l be made w i t h r e g a r d t o the combined 
e f f e c t o f c l a i m a n t ' s i n j u r i e s and h i s p a s t r e c e i p t o f money f o r 
such d i s a b i l i t i e s . The s t a t u t e r e q u i r e s c o n s i d e r a t i o n o f the 
p r i o r r e l a t e d i n j u r i e s and t h e p r i o r d i s a b i l i t y award, b u t i t does 
not r e q u i r e a mechanical o f f s e t . Thomason v. SAIF, 73 Or App 319, 
322-23 ( 1 9 8 5 ) ; Green v. SIAC, 197 Or 160 (195 2 ) . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , 
we c o n s i d e r c l a i m a n t ' s p h y s i c a l impairment, i n c l u d i n g h i s c r e d i b l e 
t e s t i m o n y c o n c e r n i n g d i s a b l i n g p a i n , and a l l o f t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-65-600 e t seq. 
(renumbered OAR 436-30-380, May 1, 1985). We do not a p p l y these 
r u l e s as r i g i d mechanical c a l c u l a t i o n s t h a t a re d e t e r m i n a t i v e o f 
the f i n a l r e s u l t . F r a i j o v. Fred N. Bay News Co., 59 Or App 260 
(1982 ) . F o l l o w i n g our de novo review o f the medical and l a y 
evidence, and c o n s i d e r i n g t he aforementioned g u i d e l i n e s and 
c l a i m a n t ' s p r i o r d i s a b i l i t y award, we conclude t h a t a t o t a l award 
of 25 p e r c e n t unscheduled permanent d i s a b i l i t y a d e q u a t e l y 
compensates c l a i m a n t f o r h i s 1983 compensable low back i n j u r y . 

ORDER 

The Referee's o r d e r dated March 26, 1985 i s m o d i f i e d . 
I n l i e u o f a l l p r i o r awards, c l a i m a n t i s awarded 25 p e r c e n t (80 
degrees) unscheduled permanent d i s a b i l i t y f o r h i s 1983 low back 
i n j u r y , which i s h i s t o t a l award t o da t e . Claimant's a t t o r n e y ' s 
fees s h a l l be a d j u s t e d a c c o r d i n g l y . 
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ALAN F . P H I J . L I P S ( D e c e a s e d ) , C l a i m a n t WCB 8 4 - 0 0 2 8 8 
M a r i l y n K. O d e l l , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 3 , 1 9 8 6 
C o o n s , e t a l . , A t t o r n e y s O r d e r on R e v i e w 
F i s h l e d e r & W h e e l e r , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

L e w i z e t t a C. P h i l l i p s , widow o f deceased worker Alan F. 
P h i l l i p s , r e q u e s t s review o f Referee Brown's o r d e r t h a t upheld t h e 
s e l f - i n s u r e d employer's d e n i a l o f Mrs. P h i l l i p s ' c l a i m f o r 
s u r v i v o r ' s b e n e f i t s . The i s s u e s are t h e a d m i s s i b i l i t y of an 
e x h i b i t and e n t i t l e m e n t t o s u r v i v o r ' s b e n e f i t s . 

The h e a r i n g i n t h i s case was h e l d on December 14, 1984. 
At t h e h e a r i n g Mrs. P h i l l i p s a t t e m p t e d t o i n t r o d u c e a d e p o s i t i o n 
of one of Mr. P h i l l i p s ' t r e a t i n g p h y s i c i a n s which had been taken 
s i x days b e f o r e t h e date o f the h e a r i n g . The Referee marked the 
d e p o s i t i o n as E x h i b i t 65 b ut excluded i t on t h e ground t h a t i t had 
not been t i m e l y s u b m i t t e d . 

The Referee e r r e d i n e x c l u d i n g E x h i b i t 65. Mrs. 
P h i l l i p s s u b m i t t e d t he e x h i b i t w i t h i n seven days o f r e c e i v i n g i t 
and thus complied w i t h t h e t e c h n i c a l r e q u i r e m e n t s o f t h e second 
paragraph of OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . Under these c i r c u m s t a n c e s t h e 
Referee had no d i s c r e t i o n t o exclude the e x h i b i t . See Susan F. 
Vernon, 37 Van Natt a 1562 (1 9 8 5 ) ; Merle B a r r y , 37 Van N a t t a 1492 
(1 9 8 5 ) . E x h i b i t 65 i s i n the r e c o r d and was c o n s i d e r e d on 
re v i e w . See Herber t D. Rustrum, 37 Van Natt a 1291, 1293 Q 9 8 5 ) . 

On our de novo review o f the r e c o r d , i n c l u d i n g E x h i b i t 
65, we a f f i r m t h e order o f t h e Referee on t h e i s s u e o f 
c o m p e n s a b i l i t y . 

ORDER 

The Referee's o r d e r dated January 14, 1985 i s a f f i r m e d . 

GREGG C. S O R B E T S , C l a i m a n t WCB 8 4 - 0 9 9 2 9 & 8 4 - 1 3 3 2 9 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 3 , 1 9 8 6 
L a r r y D a w s o n , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

SAFECO Insurance Company req u e s t s r e v i e w o f Referee 
Podnar's o r d e r t h a t s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s ongoing m e d i c a l t r e a t m e n t a f t e r a h e a r i n g h e l d under 
ORS 656.307, o r d e r e d i t t o reimburse Northwest Farm Bureau 
Insurance Company ( t h e d e s i g n a t e d p a y i n g agent) f o r "any monies 
expended i n the p r o c e s s i n g of [ c l a i m a n t ' s ] c l a i m , " o r d e r e d i t t o 
pay t h e c o s t o f a d e p o s i t i o n and ord e r e d i t t o pay c l a i m a n t ' s 
a t t o r n e y a f e e of $1200. Northwest Farm Bureau r e q u e s t s 
c l a r i f i c a t i o n c o n c e r n i n g whether the or d e r r e q u i r e s SAFECO t o 
reimburse i t f o r monies i t expended f o r l e g a l r e p r e s e n t a t i o n a t 
the h e a r i n g . The i s s u e s a re r e s p o n s i b i l i t y , t h e c o s t o f a 
d e p o s i t i o n and a t t o r n e y f e e s . 

On the i s s u e o f r e s p o n s i b i l i t y we a f f i r m t h e o r d e r o f 
the Referee. 

On the i s s u e o f the c o s t o f t h e d e p o s i t i o n we a f f i r m the 
- 3 9 -



o r d e r of the Referee w i t h t h e f o l l o w i n g comment. As a g e n e r a l 
r u l e d e p o s i t i o n c o s t s are t h e r e s p o n s i b i l i t y o f the p a r t y whose 
w i t n e s s i s th e s u b j e c t o f th e d e p o s i t i o n . Michael M. McGarry, 3 4 
Van N a t t a 1520 (1 9 8 2 ) ; see Hanna v. McGrew Bros. S a w m i l l , 44 Or 
App 189, 194-95, m o d i f i e d on o t h e r grounds, 45 Or App 757 ( 1 9 8 0 ) . 
A w i t n e s s who appears by means of w r i t t e n r e p o r t s , see e.g., ORS 
656.210(2), i s th e w i t n e s s o f th e p a r t y t h a t f i r s - t submits t h e 
r e p o r t s which g i v e r i s e t o th e d e p o s i t i o n r e q u e s t . See Hanna v. 
McGrew Bros. S a w m i l l , s u p r a , 44 Or App a t 194-95; Michael M. 
McGarry, s u p r a , 34 Van Natt a a t 1520. When an i n s u r e r deposes a 
d o c t o r or v o c a t i o n a l e x p e r t who i s a w i t n e s s o f t h e c l a i m a n t , t h e 
c o s t o f t h e d e p o s t i o n i s s h i f t e d from t h e c l a i m a n t t o the i n s u r e r 
by OAR 438-07-005(5). See W. C r a i g Walker, 37 Van N a t t a 974 
(19 8 5 ) . 

I n t h e p r e s e n t case a d e p o s i t i o n o f Dr. L e i s t i k o w , 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , was requeste d by SAFECO. SAFECO 
s u b m i t t e d 20 e x h i b i t s t o the Referee on December 27, 1984, 
i n c l u d i n g a number of forms and r e p o r t s a u t h o r e d by Dr. 
L e i s t i k o w . Northwest Farm Bureau s u b m i t t e d s e v e r a l e x h i b i t s on 
January 8, 1985, i n c l u d i n g t h r e e authored by Dr. L e i s t i k o w . These 
t h r e e e x h i b i t s , however, were merely d u p l i c a t e s o f those a l r e a d y 
s u b m i t t e d by SAFECO. Claimant s u b m i t t e d two e x h i b i t s on 
February 8, 1985 i n c l u d i n g a r e p o r t by Dr. L e i s t i k o w dated 
January 12, 1985. On A p r i l 10, 1985, a p p a r e n t l y because o f some 
c o n f u s i o n i n th e numbering o f the e x h i b i t s , SAFECO c o n s o l i d a t e d 
a l l of the e x h i b i t s o f f e r e d by the p a r t i e s and r e s u b m i t t e d them 
along w i t h one a d d i t i o n a l r e p o r t by a c o n s u l t i n g c h i r o p r a c t o r . 
The d e p o s t i o n o f Dr. L e i s t i k o w was conducted on A p r i l 18, 1985. 
On A p r i l 22, 1985 Northwest Farm Bureau s u b m i t t e d t h r e e a d d i t i o n a l 
e x h i b i t s , i n c l u d i n g a r e p o r t by Dr. L e i s t i k o w dated March 1 , 
1985. The h e a r i n g was h e l d on May 1 , 1985. 

I n h i s o r d e r the Referee assessed t h e c o s t of t h e 
d e p o s i t i o n a g a i n s t SAFECO commenting t h a t " [ t ] h e r e i s no evidence 
t h a t any me d i c a l o p i n i o n s u b m i t t e d by Dr. L e i s t i k o w was u n t i m e l y 
or p r e s e n t e d a s u r p r i s i n g d e v i a t i o n from t h e d o c t o r ' s p r e v i o u s 
r e p o r t s . The d e p o s i t i o n was taken a t the behest o f SAFECO." We 
agree t h a t SAFECO sh o u l d bear t h e c o s t o f th e d e p o s i t i o n b u t f o r 
reasons o t h e r than those g i v e n by th e Referee. SAFECO s u b m i t t e d 
a l l b u t two of th e e x h i b i t s a u t h o r e d by Dr. L e i s t i k o w . One o f t h e 
o t h e r e x h i b i t s was s u b m i t t e d by c l a i m a n t p r i o r t o th e d e p o s i t i o n . 
The r e m a i n i n g e x h i b i t was s u b m i t t e d by Northwest Farm Bureau a few 
days a f t e r t h e d e p o s i t i o n . Given these f a c t s , SAFECO's r e q u e s t 
f o r a d e p o s i t i o n was prompted e i t h e r by th e r e p o r t s i t s u b m i t t e d 
or by th e r e p o r t s u b m i t t e d by c l a i m a n t . E i t h e r way SAFECO must 
bear t h e c o s t of th e d e p o s i t i o n under t h e r u l e s p r e v i o u s l y 
d i s c u s s e d . 

On t h e i s s u e o f a t t o r n e y fees we r e v e r s e t h e o r d e r o f 
the Referee. The h e a r i n g i n t h i s case i n v o l v e d o n l y t h e i s s u e o f 
r e s p o n s i b i l i t y . I n such a case, an a t t o r n e y f e e i s w a r r a n t e d o n l y 
i f t h e c l a i m a n t ' s a t t o r n e y " a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s 
a t the h e a r i n g i n b e h a l f and i n defense o f c l a i m a n t ' s r i g h t s . " 
OAR 438-47-090(1). We r e c e n t l y c o n s t r u e d t h i s language i n l i g h t 
of Petshow v. Farm Bureau I n s . Co., 76 Or App 563 ( 1 9 8 5 ) , t o mean 
" t a k i n g a p o s i t i o n and a c t i v e l y l i t i g a t i n g a p o i n t b e a r i n g upon 
the c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation or t h e amount 
t h e r e o f . " S t a n l e y C. Phipps, 38 Van N a t t a 13 (WCB Case Nos. 
84-01838, 84-02301; January 14, 1986). 
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I n t h e p r e s e n t case SAFECO denied r e s p o n s i b i l i t y on t h e 
t h e o r y t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y w h i l e w o r k i n g f o r 
the subsequent employer i n s u r e d by Northwest Farm Bureau. 
Northwest Farm Bureau denied r e s p o n s i b i l i t y on the t h e o r y t h a t 
c l a i m a n t ' s problems were due t o an a g g r a v a t i o n o f an i n j u r y he had 
s u s t a i n e d w h i l e w o r k i n g f o r t h e p r e v i o u s employer i n s u r e d by 
SAFECO. Claimant took t h e p o s i t i o n t h a t SAFECO was t h e 
r e s p o n s i b l e i n s u r e r and h i s a t t o r n e y made some a t t e m p t t o advance 
t h i s p o s i t i o n b o t h p r i o r t o t h e h e a r i n g t h r o u g h p a r t i c i p a t i o n i n 
the d e p o s i t i o n of Dr. L e i s t i k o w and d u r i n g t he h e a r i n g t h r o u g h a 
one-sentence opening statement and t h r o u g h d i r e c t e x a m i n a t i o n o f 
c l a i m a n t . Assuming t h a t t h e e f f o r t s o f c l a i m a n t ' s a t t o r n e y 
p r o p e r l y may be c a l l e d " a c t i v e l i t i g a t i o n " o f the i s s u e o f 
r e s p o n s i b i l i t y , we f a i l t o see under t he f a c t s o f t h i s case how 
SAFECO's r e s p o n s i b i l i t y r e l a t e s t o c l a i m a n t ' s " e n t i t l e m e n t t o 
r e c e i v e compensation or the amount t h e r e o f . " We con c l u d e , 
t h e r e f o r e , t h a t an a t t o r n e y f e e i s not w a r r a n t e d i n t h i s case. 

F i n a l l y , Northwest Farm Bureau r e q u e s t s c l a r i f i c a t i o n o f 
t h a t p o r t i o n of the Referee's o r d e r r e q u i r i n g SAFECO t o "reimburse 
Northwest Farm Bureau f o r any monies expended i n t h e p r o c e s s i n g o f 
t h i s c l a i m p u r s u a n t t o an ORS 656.307 or d e r o f February 13, 
1985." Northwest Farm Bureau asks whether t he o r d e r r e q u i r e s 
SAFECO t o pay i t an a t t o r n e y f ee i n c o n n e c t i o n w i t h t h e .307 
h e a r i n g . We read the Referee's order as r e q u i r i n g SAFECO t o 
r e imburse Northwest Farm Bureau f o r any monies Northwest Farm 
Bureau may have p a i d t o or on b e h a l f of c l a i m a n t d u r i n g i t s r o l e 
as t h e d e s i g n a t e d p a y i n g agent. See ORS 656.307(1). There i s no 
s t a t u t o r y a u t h o r i t y f o r an award o f a t t o r n e y fees between t he 
i n s u r e r s i n t h i s case. 

ORDER 

The Referee's o r d e r dated May 17, 1985 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r awarding 
c l a i m a n t ' s a t t o r n e y a f e e of $1200 i s r e v e r s e d . The r e m a i n i n g 
p o r t i o n s o f t h e or d e r are a f f i r m e d . 

PAMELA R. S T 0 V A L L , C l a i m a n t WCB 8 4 - 1 3 4 4 7 & 8 5 - 0 1 2 5 4 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 3 , 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

EBI Companies request review o f t h a t p o r t i o n o f Referee 
Brown's o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r a r i g h t c a r p a l t u n n e l syndrome 
c o n d i t i o n . On r e v i e w , EBI contends t h a t L i b e r t y Northwest 
Insurance Company, as i n s u r e r f o r a subsequent employer, i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . We agree and 
r e v e r s e . 

We f i r s t address a p r o c e d u r a l m a t t e r . Claimant has 
f i l e d a Motion t o S t r i k e L i b e r t y ' s "Reply B r i e f . " G e n e r a l l y , 
respondents on Board review are l i m i t e d t o f i l i n g a b r i e f i n 
response t o the a p p e l l a n t ' s b r i e f . However, under these 
c i r c u m s t a n c e s we conclude t h a t L i b e r t y ' s "Reply B r i e f " was not 
i n a p p r o p r i a t e . The " e s t o p p e l " argument, as c o n t a i n e d i n L i b e r t y ' s 
respondent's b r i e f , resembles an a f f i r m a t i v e defense. Thus, i t 
was n o t improper f o r L i b e r t y t o r e p l y t o c l a i m a n t ' s response t o 
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t h i s argument. Consequently, c l a i m a n t ' s Motion t o S t r i k e 
L i b e r t y ' s "Reply B r i e f " i s d e n i e d . 

Claimant was 25 years of age a t t h e time of h e a r i n g . 
She worked f o r EBI's i n s u r e d , a seafood p r o c e s s o r , from J u l y 1983 
u n t i l June 1984. Her w r i s t problems began i n December 1983, w h i l e 
she was w o r k i n g as a crab shaker. A l t h o u g h she e x p e r i e n c e d p a i n 
and s w e l l i n g i n her w r i s t and hand, she n e i t h e r sought m e d i c a l 
t r e a t m e n t nor missed any t i m e from work. I n J u l y 1984 c l a i m a n t 
s t a r t e d w o r k i n g f o r L i b e r t y ' s i n s u r e d as a b l a c k cod s c r a p e r . 
W i t h i n two weeks, her p a i n and s w e l l i n g had r e t u r n e d . 

I n September 1984 c l a i m a n t sought m e d i c a l t r e a t m e n t f r o m 
Dr. Smith, o r t h o p e d i s t . Claimant r e p o r t e d t h a t her symptoms began 
w h i l e she was w o r k i n g as a crab shaker f o r EBI's i n s u r e d and had 
been b o t h e r i n g her i n t e r m i t t e n t l y s i n c e . Her symptoms had 
i n c r e a s e d s i n c e her r e t u r n t o f i s h e r y work w i t h L i b e r t y ' s i n s u r e d . 
Dr. Smith's p r e l i m i n a r y d i a g n o s i s of r i g h t c a r p a l t u n n e l syndrome 
was s u b s e q u e n t l y c o n f i r m e d and decompression s u r g e r y was performed 

I n February 1985 Dr. Melson, n e u r o l o g i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Dr. Melson concluded t h a t 
c l a i m a n t ' s c o n d i t i o n arose as a consequence of her work as a crab 
shaker and was l a t e r a ggravated f u r t h e r by cod s c r a p i n g . I n Dr. 
Melson's o p i n i o n , c l a i m a n t ' s c a r p a l t u n n e l syndrome f i r s t made i t s 
c l i n i c a l appearance w h i l e she was w o r k i n g f o r EBI's i n s u r e d and 
was exacerbated by her a c t i v i t i e s w i t h L i b e r t y ' s i n s u r e d , which 
r e s u l t e d i n her need f o r s u r g e r y . Dr. Melson f u r t h e r s t a t e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s as a cod scraper r e s u l t e d i n a 
"recrudescence of symptoms and s u r g e r y . " 

The Referee found EBI r e s p o n s i b l e . He reasoned t h a t 
c l a i m a n t ' s c o n d i t i o n was caused by her f i r s t employer, EBI's 
i n s u r e d , and t h a t her subsequent work a c t i v i t i e s produced n o t h i n g 
more than a worsening of symptoms. The Referee d e c l i n e d t o a p p l y 
the l a s t i n j u r i o u s exposure r u l e , f i n d i n g t h a t c l a i m a n t 
e s t a b l i s h e d t h a t her work exposure f o r EBI's i n s u r e d was c a u s a t i v e 

Where the evidence shows t h a t a d i s a b i l i t y i s caused 
s o l e l y by an i n j u r y o c c u r r i n g d u r i n g an e a r l i e r employment, t h e r e 
i s no reason t o a p p l y the l a s t i n j u r i o u s exposure r u l e . Boise 
Cascade Corp. v. Starbuck, 296 Or 238, 241 ( 1 9 8 4 ) . However, i f 
the t r i e r o f f a c t i s convinced t h a t the d i s a b i l i t y was caused by 
s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s b u t i s unconvinced t h a t any one 
employment i s the more l i k e l y cause of the d i s a b i l i t y , t h e f i n d i n g 
i s f o r t h e worker a g a i n s t t h e l a s t employer whose employment may 
have caused t h e d i s a b i l i t y . Boise Cascade Corp. v. S t a r b u c k , 
s u p r a . , 296 Or a t 245. 

I n an o c c u p a t i o n a l disease c o n t e x t , t h e l a s t i n j u r i o u s 
exposure r u l e p r o v i d e s t h a t , i f a worker proves t h a t t h e d i s e a s e 
c o u l d have been caused by work c o n d i t i o n s t h a t e x i s t e d a t more 
than one p l a c e of employment, t h e l a s t employment p r o v i d i n g 
p o t e n t i a l l y c a u s a l c o n d i t i o n s i s deemed t o have caused t h e 
d i s e a s e . Boise Cascade Corp. v. S t a r b u c k , s u p r a . , 29.6 Or a t 241 
( 1 9 8 4 ) ; Meyer v. SAIF, 71 Or App 371, 373 ( 1 9 8 4 ) . The onset of 
d i s a b i l i t y i s the t r i g g e r i n g date f o r d e t e r m i n a t i o n o f which 
employer i s t h e " l a s t p o t e n t i a l l y c a u s a l employer." Bracke v. 
Baza' r , 293 Or 239, 248 ( 1 9 8 2 ) . I n o r d e r t o s h i f t r e s p o n s i b i l i t y 
t o an e a r l i e r employer, t h e l a s t employer where c o n d i t i o n s e x i s t e d 
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t h a t c o u l d have caused t h e disease must e s t a b l i s h t h a t t h e 
c o n d i t i o n s a t t h e e a r l i e r employer were t he s o l e cause or t h a t i t 
was i m p o s s i b l e f o r c o n d i t i o n s a t the l a s t employer t o have caused 
t h e d i s e a s e . FMC Corp. v. L i b e r t y Mutual I n s . Co., 70 Or App 370 
(1984 ) , c l a r i f i e d , 73 Or App 223 (1985) . 

F o l l o w i n g our de novo review o f t h e med i c a l and l a y 
evi d e n c e , we are not persuaded t h a t e i t h e r one o f c l a i m a n t ' s 
w o r k - r e l a t e d exposures was the more l i k e l y cause o f her 
d i s a b i l i t y . Claimant's symptoms i n i t i a l l y arose w h i l e she was 
wo r k i n g f o r EBI's i n s u r e d . However, she s u f f e r e d no d i s a b i l i t y 
u n t i l she engaged i n work a c t i v i t i e s w i t h L i b e r t y ' s i n s u r e d . 
A l t h o u g h Dr. Melson's o p i n i o n i s couched i n terms which suggest 
t h a t c l a i m a n t ' s work c o n d i t i o n s a t L i b e r t y ' s i n s u r e d merely evoked 
a reappearance of symptoms, i t was o n l y a f t e r w o r k i n g f o r 
L i b e r t y ' s i n s u r e d t h a t c l a i m a n t sought m e d i c a l t r e a t m e n t and had 
her c o n d i t i o n diagnosed. Moreover, i t was Dr. Melson's c o n c l u s i o n 
t h a t c l a i m a n t ' s work a c t i v i t i e s f o r L i b e r t y ' s i n s u r e d not o n l y 
"aggravated f u r t h e r " and "exacerbated" her c a r p a l t u n n e l syndrome 
c o n d i t i o n , but r e s u l t e d i n her need f o r s u r g i c a l i n t e r v e n t i o n . 
Under these c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t ' s work exposure 
f o r L i b e r t y ' s i n s u r e d e i t h e r c o n t r i b u t e d t o t h e cause o f , 
ag g r a v a t e d , or exacerbated her u n d e r l y i n g d i s e a s e . See Bracke v. 
Baza'r, s u p r a ; Boise Cascade Corp. v. Starbu c k , s u p r a . 

Inasmuch as we are convinced t h a t t h e d i s a b i l i t y was 
caused by su c c e s s i v e w o r k - r e l a t e d exposures b u t are unconvinced 
t h a t any one employment was the more l i k e l y cause o f t h e 
d i s a b i l i t y , we f i n d i t necessary t o a p p l y t h e l a s t i n j u r i o u s 
exposure r u l e . Since c l a i m a n t ' s work a c t i v i t i e s as a cod sc r a p e r 
f o r L i b e r t y ' s i n s u r e d c o u l d have caused her c a r p a l t u n n e l syndrome 
and because she d i d not become d i s a b l e d u n t i l she engaged i n these 
a c t i v i t i e s , we f i n d t h a t t h e " l a s t p o t e n t i a l l y c a u s a l employer" 
was L i b e r t y ' s i n s u r e d . See Boise Cascade Corp. v. Sta r b u c k , 
s u p r a . , 296 Or 238, 241. A c c o r d i n g l y , L i b e r t y ' s i n s u r e d i s deemed 
t o have caused t he di s e a s e . 

We d i s a g r e e w i t h L i b e r t y ' s argument t h a t c l a i m a n t s h o u l d 
be p r e c l u d e d from a s s e r t i n g a c l a i m stemming from her employment 
w i t h L i b e r t y ' s i n s u r e d because o f her f a i l u r e t o admit on her 
a p p l i c a t i o n form t h a t she had experienced p r i o r w r i s t problems. 
L i b e r t y has not r e f e r r e d us t o any a u t h o r i t y which a p p l i e d t h e 
s o - c a l l e d " e q u i t a b l e e s t o p p e l " d o c t r i n e t o r e l i e v e an 
e m p l o y e r / i n s u r e r o f r e s p o n s i b i l i t y f o r a compensable c o n d i t i o n . 
Under Bauman v. SAIF, 295 Or 788 (1983) and i t s progeny an i n s u r e r 
i s e n t i t l e d t o i s s u e a back-up d e n i a l where a c l a i m a n t has engaged 
i n f r a u d , m i s r e p r e s e n t a t i o n , or o t h e r i l l e g a l a c t i v i t y . However, 
Bauman does not e n t i t l e t h e i n s u r e r t o a v o i d r e s p o n s i b i l i t y f o r an 
o t h e r w i s e compensable c l a i m . A c c o r d i n g l y , we conclude t h a t t h e 
" e q u i t a b l e e s t o p p e l " d o c t r i n e should not be a p p l i e d . 

F i n a l l y , we conclude t h a t c l a i m a n t i s n ot e n t i t l e d t o an 
a t t o r n e y f e e . Claimant's a t t o r n e y was pr e s e n t a t t h e h e a r i n g and 
a l s o p a r t i c i p a t e d i n c l a i m a n t ' s i n t e r r o g a t i o n . F u r t h e r m o r e , 
Claimant has c o n s i s t e n t l y advocated a p o s i t i o n b o t h a t the h e a r i n g 
and on Board r e v i e w . However, n e i t h e r i n s u r e r c o n t e s t e d 
c o m p e n s a b i l i t y and t h e o n l y i s s u e p r e s e n t e d a t e i t h e r l e v e l 
concerned r e s p o n s i b i l i t y . Under these c i r c u m s t a n c e s , we conclude 
t h a t c l a i m a n t was a nominal p a r t y both a t h e a r i n g and on Board 
re v i e w and, as such, i s not e n t i t l e d t o an a t t o r n e y f e e . See 
Petshow v. Farm Bureau Insurance Co., 76 Or App 563, 571 (1985) ; 
S t a n l e y C. Phipps, 38 Van Na t t a T T - ( J a n u a r y 14, 1986) . 
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ORDER 

The Referee's o r d e r dated May 17, 1985 i s r e v e r s e d . EBI 
Companies' d e n i a l i s r e i n s t a t e d and L i b e r t y Northwest I n s u r a n c e 
Company's d e n i a l i s s e t a s i d e . L i b e r t y Northwest s h a l l r e imburse 
EBI f o r i t s c l a i m ' s c o s t s t o d a t e . 

L E S T E R R. CARMAN, C l a i m a n t WCB 8 4 - 0 7 9 5 2 
B r o w n & T a r l o w , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 4 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested t h a t we r e c o n s i d e r our p r e v i o u s 
o r d e r on r e c o n s i d e r a t i o n , which a d j u s t e d the i n s u r e r - p a i d a t t o r n e y 
f e e awarded c l a i m a n t ' s a t t o r n e y . R e c o n s i d e r a t i o n i s g r a n t e d . Our 
p r e v i o u s d e c i s i o n was based upon our f i n d i n g t h a t $500 was a 
reasonable a t t o r n e y fee i n t h i s case f o r p r e v a i l i n g a g a i n s t t h e 
i n s u r e r ' s appeal i n an at t e m p t t o reduce c l a i m a n t ' s compensation, 
w i t h or w i t h o u t a c r o s s - a p p e a l . Our Order on Review dated 
December 31, 1985, as m o d i f i e d by the Order on R e c o n s i d e r a t i o n 
dated January 14, 1986 i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

B E A T R I Z M. D E L C A S T I L L O , C l a i m a n t WCB 8 4 - 1 0 9 6 9 
D a l e J o h n s o n , C l a i m a n t ' s A t t o V n e y J a n u a r y 2 4 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w ( R e m a n d i n g ) 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee 
Q u i l l i n a n ' s o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a c e r v i c a l c o n d i t i o n . On r e v i e w , SAIF 
r e q u e s t s remand, c o n t e n d i n g t h a t i t i s e n t i t l e d t o p r e s e n t 
evidence r e b u t t i n g evidence s u b m i t t e d by c l a i m a n t which was 
a d m i t t e d p o s t - h e a r i n g . We g r a n t SAIF's r e q u e s t . 

I n May 1983 c l a i m a n t s u s t a i n e d a compensable neck i n j u r y 
i n a motor v e h i c l e a c c i d e n t . X-rays were normal. Her c o n d i t i o n 
was diagnosed as c e r v i c a l s t r a i n . F o l l o w i n g an e x t e n s i v e p e r i o d 
of c o n s e r v a t i v e t r e a t m e n t , her c l a i m was cl o s e d i n May 1984. 
Claimant was awarded 5 p e r c e n t unscheduled permanent d i s a b i l i t y , 
which was i n c r e a s e d t o 15 pe r c e n t by an October 1984 Referee's 
o r d e r . 

I n June 1984 c l a i m a n t r e t u r n e d t o her r e g u l a r work as a 
c l e r k and bookkeeper. She c o n t i n u e d t o seek p e r i o d i c c h i r o p r a c t i c 
t r e a t m e n t f o r her p e r s i s t e n t headaches and c e r v i c a l p a i n . I n 
October 1984 her c o m p l a i n t s worsened, f o r c i n g her t o d i s c o n t i n u e 
her work a c t i v i t i e s . 

C l a imant's t r e a t i n g c h i r o p r a c t o r requested c l a i m 
reopening and r e f e r r e d her t o Dr. Smith, neurosurgeon. Besides 
neck/shoulder p a i n and headaches, c l a i m a n t d e s c r i b e d a numbness 
and t i n g l i n g i n t o her hands and t o e s . X-rays demonstrated a 
s l i g h t o f f s e t and perhaps n a r r o w i n g i n the C4-5 area . Dr. Smith 
suspected a h e r n i a t e d c e r v i c a l d i s c . F o l l o w i n g a November 1984 
myelogram, Dr. Smith diagnosed c e r v i c a l s p o n d y l o p a t h y . 

The Orthopaedic C o n s u l t a n t s performed an independent 
m e d i c a l e x a m i n a t i o n . Claimant's most r e c e n t X-rays were n o t 
a v a i l a b l e , so t h e C o n s u l t a n t s reviewed October 1983 f i l m s which 
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demonstrated "some m i l d f l a t t e n i n g of the c e r v i c a l c u r v e , 
o t h e r w i s e normal." Diagnosing c h r o n i c c e r v i c a l s t r a i n w i t h o u t 
n e u r o l o g i c a l f i n d i n g s , the C o n s u l t a n t s concluded t h a t t h e r e was no 
c l i n i c a l evidence of a h e r n i a t e d c e r v i c a l d i s c . I n the 
C o n s u l t a n t s ' o p i n i o n c l a i m a n t ' s c o n d i t i o n had not worsened beyond 
th e 15 p e r c e n t permanent d i s a b i l i t y she had been awarded. 

I n December 1984 Dr. Smith r e p o r t e d t h a t i n j e c t i o n s o f 
X y l o c a i n e i n t o t he C4-5 and C5-6 spaces had r e s u l t e d i n n e a r l y 
complete r e l i e f o f c l a i m a n t ' s p a i n . These r e s u l t s persuaded Dr. 
Smith t h a t c l a i m a n t had a s p o n d y l o p a t h i c process i n these a r e a s . 
Dr. Smith suggested t h a t another i n j e c t i o n t e s t be conducted. I f 
complete r e l i e f was again a c h i e v e d , Dr. Smith recommended t h a t 
c l a i m a n t undergo a c e r v i c a l discectomy. 

The h e a r i n g was h e l d on March 19, 1985. At i s s u e was 
the c o m p e n s a b i l i t y of c l a i m a n t ' s a g g r a v a t i o n c l a i m . Dr. Smith had 
performed c e r v i c a l s u r g e r y on March 6, but a p p a r e n t l y no r e p o r t s 
c o n c e r n i n g the r e s u l t s of t h e s u r g e r y were a v a i l a b l e . I n c l o s i n g 
argument SAIF's counsel s t a t e d t h a t the i s s u e of c o m p e n s a b i l i t y of 
t h e s u r g e r y was "hanging i n the wings." Since "the m a i l s t a k e a t 
l e a s t a couple of days t o get t o Medford," SAIF's counsel 
suggested t h a t t h e Referee's o r d e r c o n t a i n a d i s c l a i m e r n o t i n g 
t h a t t h e s u r g e r y i s s u e c o u l d not be reached. 

On March 26 the Referee i s s u e d her o r d e r , u p h o l d i n g 
SAIF's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . The Referee found 
t h a t the evidence f a i l e d t o e s t a b l i s h a causal c o n n e c t i o n between 
c l a i m a n t ' s i n j u r y and her c u r r e n t c o n d i t i o n . 

On A p r i l 15 c l a i m a n t requested r e c o n s i d e r a t i o n . W i t h 
her r e q u e s t c l a i m a n t enclosed a copy of an A p r i l 2 l e t t e r from Dr. 
Smith. Basing h i s o p i n i o n on c l a i m a n t ' s subsequent e v a l u a t i o n s 
and s u r g e r y , Dr. Smith concluded t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened and was r e l a t e d t o her compensable i n j u r y . Dr. Smith 
r e p o r t e d t h a t c l a i m a n t ' s r e c e n t s u r g e r y had r e v e a l e d t h a t she d i d 
not have " c l a s s i c a l r a d i c u l o p a t h y , " which g e n e r a l l y i s r e a d i l y 
d i a g n o s a b l e . Rather, c l a i m a n t ' s s u r g e r y had demonstrated a 
" d i s c a l d i s r u p t i o n , " w i t h d i s c o g e n i c p a i n and r a d i c u l i t i s . 

On A p r i l 25 the Referee i s s u e d an Order on 
R e c o n s i d e r a t i o n . The Referee reopened the " i n c o m p l e t e l y 
developed" r e c o r d , c o n c l u d i n g t h a t Dr. Smith's r e p o r t c o n s t i t u t e d 
"newly d i s c o v e r e d evidence." Reasoning t h a t Dr. Smith's o p i n i o n 
had p r o v i d e d the r e q u i s i t e c a usal r e l a t i o n s h i p between c l a i m a n t ' s 
compensable i n j u r y and her c u r r e n t c o n d i t i o n , t h e Referee found 
t h e a g g r a v a t i o n c l a i m compensable. 

On May 8 SAIF o b j e c t e d t o t h e Referee's Order on 
R e c o n s i d e r a t i o n and moved f o r an Order of Abatement. 
S p e c i f i c a l l y , SAIF requested an o p p o r t u n i t y t o respond t o Dr. 
Smith's p o s t - h e a r i n g r e p o r t , c o n t e n d i n g t h a t i t had not been g i v e n 
s u f f i c i e n t t i m e t o address c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n . 

On May 13 the Referee denied SAIF's r e q u e s t . The 
Referee noted t h a t t h e r e had been a d i s c u s s i o n a t t h e h e a r i n g 
c o n c e r n i n g t h e s u r g e r y and a d d i t i o n a l r e p o r t s . The Referee 
r e c a l l e d t h a t t h e s u r g e r y r e p o r t had been r e q u e s t e d , but had not 
been r e c e i v e d a t the time of the h e a r i n g . Reasoning t h a t SAIF had 
f a i l e d t o respond i n any manner u n t i l i t s May 8 motion f o r 
abatement, t h e Referee concluded t h a t SAIF's request was t o o l a t e . 
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We may remand t o the Referee sh o u l d we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). To m e r i t remand i t 
must be c l e a r l y shown t h a t m a t e r i a l evidence was not o b t a i n a b l e 
w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . D e l f i n a P. Lopez, 37 Van 
N a t t a 164, 170 ( 1 9 8 5 ) . 

F o l l o w i n g our de novo review of the r e c o r d , we f i n d t h a t 
remand i s a p p r o p r i a t e . We agree w i t h the Referee's d e c i s i o n t o 
reopen the r e c o r d t o i n c l u d e Dr. Smith's p o s t - h e a r i n g r e p o r t . 
T his case i s s i m i l a r t o Armstrong v. SAIF, 67 Or App 498, 503 
(1984) and Egge v. Nu-Steel, 57 Or App 327, rev den 293 Or 456 
( 1 9 8 2 ) , i n t h a t the c l a i m a n t ' s c h r o n i c c o n d i t i o n remained 
undiagnosed a t t h e t i m e of h e a r i n g , o r , a l t h o u g h diagnosed, 
unsupported by o b j e c t i v e m e d i c a l evidence u n t i l a f t e r t h e 
h e a r i n g . I n each case the c o u r t h e l d t h a t the r e c o r d s h o u l d be 
reopened t o c o n s i d e r p o s t - h e a r i n g r e p o r t s which c l a r i f i e d t h e 
c l a i m a n t ' s c o n d i t i o n . 

F u r t h e r m o r e , the a r r i v a l o f Dr. Smith's s u r g e r y r e p o r t 
was not o n l y a n t i c i p a t e d by t h e p a r t i e s , b u t t h e s u r g e r y ' s r e s u l t s 
had a s i g n i f i c a n t impact on the causal r e l a t i o n s h i p i s s u e . The 
Court of Appeals has r e c e n t l y h e l d t h a t t h e Board s h o u l d have 
reopened a r e c o r d where a p o s t - h e a r i n g s u r g e r y v i n d i c a t e d a 
surgeon's p r e v i o u s o p i n i o n and f i l l e d t h e gap t h e Board had found 
i n the surgeon's p r e v i o u s o p i n i o n . See Parmer v. P l a i d P a n t r y 
#54, 76 Or App 405 ( 1 9 8 5 ) . . As w i t h the p o s t - h e a r i n g r e p o r t i n 
Parmer, Dr. Smith's subsequent r e p o r t f i l l e d t h e gaps which t h e 
Referee had found i n Dr. Smith's p r i o r o p i n i o n s . F i n - a l l y , t h e 
n a t u r e of Dr. Smith's p o s t - h e a r i n g r e p o r t and t h e c i r c u m s t a n c e s 
s u r r o u n d i n g i t s l a t e s u b m i s s i o n , persuade us t h a t r e o p e n i n g was 
w a r r a n t e d . See OAR 438-07-025(2). 

Although we agree t h a t the r e c o r d should have been 
reopened, we conclude t h a t SAIF should be e n t i t l e d t o p r e s e n t 
evidence r e b u t t i n g Dr. Smith's r e p o r t . We a p p r e c i a t e t h e t i m e 
c o n s t r a i n t s placed upon the Referee when c l a i m a n t ' s motion f o r 
r e c o n s i d e r a t i o n was p r e s e n t e d j u s t 10 days b e f o r e the Referee's 
j u r i s d i c t i o n l a p s e d . However, c o n s i d e r i n g the s i g n i f i c a n c e of 
t h i s "newly d i s c o v e r e d evidence" and i t s l a t e s u b m i s s i o n , we 
conclude t h a t the Referee should have is s u e d an Order of Abatement 
r a t h e r than an Order on R e c o n s i d e r a t i o n . The issuance o f an Order 
of Abatement would have g r a n t e d SAIF a reasonable time t o respond 
t o c l a i m a n t ' s motion and the p o s t - h e a r i n g r e p o r t . Moreover, 
f o l l o w i n g r e c e i p t of SAIF's response, i f any, the Referee c o u l d 
then have i s s u e d an Order on R e c o n s i d e r a t i o n . Thus, t h i s 
procedure would have p r o v i d e d both p a r t i e s an o p p o r t u n i t y t o 
address the p o s t - h e a r i n g evidence and would have a l s o a l l o w e d t h e 
Referee s u f f i c i e n t time t o e v a l u a t e the p a r t i e s ' c o n t e n t i o n s and 
i s s u e a t h o r o u g h d e c i s i o n . 

We understand the Referee's d e s i r e t o p r o v i d e an 
e f f i c i e n t d e c i s i o n - m a k i n g p r o c e s s , as w e l l as t h e Referee's 
r e l u c t a n c e t o l e a v e m a t t e r s pending. Furthermore, we agree t h a t 
SAIF c o u l d have n o t i f i e d t he Referee of i t s concerns i n a more 
prompt f a s h i o n . Yet, we f i n d t h a t under these c i r c u m s t a n c e s , i n 
t h e i n t e r e s t s of s u b s t a n t i a l j u s t i c e , SAIF sh o u l d be e n t i t l e d t o 
respond t o c l a i m a n t ' s p o s t - h e a r i n g evidence. 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o t h e Referee f o r 
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h e a r i n g , a t which time SAIF s h a l l be g r a n t e d t he o p p o r t u n i t y t o 
pr e s e n t evidence i n r e b u t t a l t o the p o s t - h e a r i n g evidence produced 
by c l a i m a n t . 

ORDER 

This case i s remanded t o the Referee f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

ODILON DELGADO, C l a i m a n t WCB 83-03156 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y J a n u a r y 24, 1986 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
T. Lavere Johnson's or d e r t h a t : (1) a f f i r m e d t he D e t e r m i n a t i o n 
Order dated J u l y 7, 1982 awarding c l a i m a n t 32 degrees f o r 10 
pe r c e n t unscheduled d i s a b i l i t y f o r the c e r v i c a l , t h o r a c i c and 
lumbar s p i n e ; (2) found c l a i m a n t ' s c l a i m t o have been p r o p e r l y 
c l o s e d by the J u l y 7, 1982 D e t e r m i n a t i o n Order; (3) a f f i r m e d t he 
s e l f - i n s u r e d employer's March 4, 1983 d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , which i n c l u d e d a d e n i a l o f c l a i m a n t ' s c l a i m f o r 
c h i r o p r a c t i c s e r v i c e s ; (4) a f f i r m e d t he employer's August 28, 1984 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; (5) a f f i r m e d the 
employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r c h i r o p r a c t i c s e r v i c e s 
rendered a f t e r September 14, 1984; and (6) denied c l a i m a n t ' s 
r e q u e s t f o r p e n a l t i e s and a t t o r n e y fees f o r t h e employer's a l l e g e d 
unreasonable r e s i s t a n c e t o the payment o f c h i r o p r a c t i c s e r v i c e s 
a f t e r September 14, 1984. I n a d d i t i o n , c l a i m a n t r e q u e s t s a t t o r n e y 
fees f o r any and a l l i s s u e s on which he p r e v a i l s b e f o r e the 
Board. The is s u e s on review are premature c l o s u r e o r , i n the 
a l t e r n a t i v e , e x t e n t o f unscheduled d i s a b i l i t y , t h e c o m p e n s a b i l i t y 
of two a g g r a v a t i o n c l a i m s , the c o m p e n s a b i l i t y o f c h i r o p r a c t i c 
s e r v i c e s , and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m t h e Referee's o r d e r on a l l i s s u e s except 
e x t e n t o f unscheduled d i s a b i l i t y . We are convinced t h a t c l a i m a n t 
i s e n t i t l e d t o an i n c r e a s e d award over the 10 pe r c e n t awarded by 
D e t e r m i n a t i o n Order. We rec o g n i z e t h a t c l a i m a n t ' s p h y s i c a l 
impairment i s m i n i m a l . I t i s a p p a r e n t , however, t h a t h i s e a r n i n g 
c a p a c i t y i s d i m i n i s h e d by s i g n i f i c a n t s o c i a l and v o c a t i o n a l 
d e f i c i t s . Claimant i s a 37 year o l d Mexican a l i e n whose f o r m a l 
e d u c a t i o n c o n s i s t s o f o n l y t h r e e y e a r s . His work e x p e r i e n c e has 
been l i m i t e d t o heavy farm l a b o r . He has few, i f any t r a n s f e r a b l e 
s k i l l s . He n e i t h e r reads nor w r i t e s E n g l i s h . Taking i n t o account 
these adverse f a c t o r s , and c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l 
impairment, we are convinced t h a t c l a i m a n t has s u f f e r e d a 20 
pe r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s i n d u s t r i a l 
i n j u r y . The Referee's order i n t h a t r e g a r d w i l l be m o d i f i e d . 

ORDER 

The Referee's o r d e r dated J u l y 12, 1985 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the or d e r t h a t 
a f f i r m e d t he D e t e r m i n a t i o n Order award o f 32 degrees f o r 10 
per c e n t unscheduled d i s a b i l i t y i s m o d i f i e d . I n l i e u o f a l l p r i o r 
awards, c l a i m a n t i s awarded 64 degrees f o r 20 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . Claimant's a t t o r n e y i s a l l o w e d a 
fee e q u a l i n g 25 p e r c e n t o f c l a i m a n t ' s i n c r e a s e d compensation, not 
t o exceed $3,000. The remainder of the Referee's o r d e r i s 
a f f i r m e d . sosBaaesE^^ss^^ss 
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TIMOTHY W. EVANS, C l a i m a n t WCB 85-01835 & 85-01 8 3 8 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J a n u a r y 24, 1986 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
J o h n E. S n a r s k i s , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and F e r r i s . 

EBI Companies (EBI) r e q u e s t s review o f Referee Tenebaum's 
o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m 
i n v o l v i n g the l e f t knee and a f f i r m e d I n d u s t r i a l I n d e m n i t y ' s d e n i a l 
o f c l a i m a n t ' s new i n j u r y c l a i m f o r t h a t knee. EBI a l s o s t i p u l a t e s 
t h a t i n the event we a f f i r m t h e Referee's o r d e r as t o 
r e s p o n s i b i l i t y , c l a i m a n t ' s a t t o r n e y fee f o r s e r v i c e s a t h e a r i n g 
s h o u l d be r a i s e d from t h e $500 awarded by the Referee t o $700. 

We a f f i r m t he Referee's order on the i s s u e o f 
r e s p o n s i b i l i t y . We cannot honor EBI's s t i p u l a t i o n r e g a r d i n g 
a t t o r n e y f e e s , however, because we f i n d t h a t c l a i m a n t ' s a t t o r n e y 
was e n t i t l e d t o no fe e a t h e a r i n g . N e i t h e r i s c l a i m a n t ' s a t t o r n e y 
e n t i t l e d t o a fee on Board r e v i e w . 

T h i s case i n v o l v e s o n l y the q u e s t i o n o f which o f two 
i n s u r e r s i s r e s p o n s i b l e f o r c l a i m a n t ' s l e f t knee c o n d i t i o n . The 
f a c t t h a t a "paying agent" o r d e r was is s u e d by th e Workers' 
Compensation Department i s c o n c l u s i v e t h a t n e i t h e r i n s u r e r d e n i e d 
the c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n . See ORS 656.307(1). 
There was no doubt t h a t c l a i m a n t would p r e v a i l on one o f t h e 
r e s p o n s i b i l i t y d e n i a l s . There were no a n c i l l a r y i s s u e s t h a t posed 
a t h r e a t t o c l a i m a n t ' s e n t i t l e m e n t t o compensation. Because 
e n t i t l e m e n t t o compensation or th e amount t h e r e o f were not a t 
i s s u e , c l a i m a n t was a nominal p a r t y b o t h a t h e a r i n g and on Board 
review and c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o a t t o r n e y f e e s . 
Petshow v. Farm Bureau I n s . Co., 76 Or App 563 (1 9 8 5 ) ; S t a n l e y C. 
Phipps, 38 Van Na t t a 13 ( f i l e d January 14, 1986). 

ORDER 

The Referee's order dated August 26, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the o r d e r t h a t awarded 
c l a i m a n t ' s a t t o r n e y a fee of $500 f o r s e r v i c e s a t h e a r i n g i s 
r e v e r s e d . The remainder of the o r d e r i s a f f i r m e d . 

WILLIAM E. HAMILTON, C l a i m a n t WCB 85-00255 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 24, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The SAIF Corp. has requested review o f Referee's o r d e r dated 
December 18, 1985. The request f o r review was f i l e d w i t h the Board 
on January 2 1 , 1986 , more than 30 days a f t e r the date o f t h e 
Referee's o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The SAIF C o r p o r a t i o n ' s request f o r review i s hereby d i s m i s s e d 
as b e i n g u n t i m e l y f i l e d . 
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NORMAN I . MILLER, C l a i m a n t WCB 84-06081 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

Claimant r e q u e s t s review o f t h a t p o r t i o n of Referee 
T. Lavere Johnson's order t h a t i n c r e a s e d c l a i m a n t ' s award f o r 
unscheduled permanent p a r t i a l d i s a b i l i t y from 25 p e r c e n t (80 
degrees) t o 50 p e r c e n t (160 d e g r e e s ) . Claimant contends t h a t he 
sh o u l d be awarded permanent t o t a l d i s a b i l i t y o r , i n t h e 
a l t e r n a t i v e , t h a t h i s award f o r permanent p a r t i a l d i s a b i l i t y 
s h o u l d be i n c r e a s e d . The SAIF C o r p o r a t i o n contends t h a t 
c l a i m a n t ' s award should be decreased. The i s s u e i s e x t e n t o f 
d i s a b i l i t y . 

C laimant i n j u r e d h i s low back i n February 1979 w h i l e 
w o r k i n g as a handyman f o r a convenience s t o r e . Pursuant t o a 
D e t e r m i n a t i o n Order dated January 22, 1980 and a s t i p u l a t i o n dated 
October 6, 1980, c l a i m a n t was awarded a t o t a l o f 40 degrees f o r 
12.5 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

Claimant a g a i n i n j u r e d h i s low back i n September 1982 i n 
th e course o f h i s employment as a groundskeeper f o r a u n i v e r s i t y 
when he moved a l a r g e c a s t i r o n bench. A f t e r t h r e e and one h a l f 
months of c o n s e r v a t i v e t r e a t m e n t c l a i m a n t was r e l e a s e d f o r l i g h t 
work by h i s t r e a t i n g p h y s i c i a n , Dr. Danner. 

Claimant r e t u r n e d t o h i s p r e v i o u s p o s i t i o n a t the 
u n i v e r s i t y and performed w e l l f o r s e v e r a l weeks u n t i l he d i d some 
heavy l i f t i n g . Claimant then e x p e r i e n c e d a marked i n c r e a s e i n low 
back p a i n and was unable t o c o n t i n u e w o r k i n g . A CAT scan, 
myelogram and EMG were performed, but they were n e g a t i v e f o r d i s c 
a b n o r m a l i t i e s or nerve compression. 

Claimant c o n t i n u e d t o r e c e i v e c o n s e r v a t i v e t r e a t m e n t . 
He was d e c l a r e d m e d i c a l l y s t a t i o n a r y by a panel o f t h e Ortho p o e d i c 
C o n s u l t a n t s i n a r e p o r t dated October 20, 1983. The pane l r a t e d 
c l a i m a n t ' s impairment o v e r a l l as m i l d and t h a t due t o t h e 
September 1982 i n j u r y as m i n i m a l . Claimant's t r e a t i n g p h y s i c i a n , 
Dr. Danner, f u l l y agreed w i t h t h i s assessment. 

Throughout l a t e 1983 and e a r l y 1984 c l a i m a n t 
p a r t i c i p a t e d i n v o c a t i o n a l r e h a b i l i t a t i o n . Claimant's v o c a t i o n a l 
c o u n s e l o r e v e n t u a l l y l o c a t e d a company w i l l i n g t o t r a i n c l a i m a n t 
as an o p t i c a l t e c h n i c i a n . The requ i r e m e n t s o f t h i s j o b were 
w i t h i n c l a i m a n t ' s p h y s i c a l and e d u c a t i o n a l l i m i t a t i o n s . Claimant 
r e f u s e d t o accept t h i s t r a i n i n g f o r reasons u n r e l a t e d t o h i s 
l i m i t a t i o n s . Claimant's v o c a t i o n a l counselor termed c l a i m a n t ' s 
r e f u s a l " u n f o r t u n a t e and premature" and v o c a t i o n a l a s s i s t a n c e was 
d i s c o n t i n u e d . 

By D e t e r m i n a t i o n Order dated November 30, 1983 c l a i m a n t 
was awarded 80 degrees f o r 25 p e r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y i n c o n n e c t i o n w i t h h i s September 1982 low back 
i n j u r y . Claimant requested a h e a r i n g on t h i s D e t e r m i n a t i o n Order 
and t he Referee i n c r e a s e d c l a i m a n t ' s award t o 50 p e r c e n t (160 
d e g r e e s ) . This award i s the s u b j e c t o f t h e p r e s e n t a p p e a l . 

F o l l o w i n g our de novo review o f the medical and l a y 
evid e n c e , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y , we are not persuaded 
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t h a t c l a i m a n t i s permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . See ORS 
656.206(1) (a ) . F u r t h e r , we are not persuaded t h a t c l a i m a n t i s 
e f f e c t i v e l y f o r e c l o s e d from g a i n f u l employment by reason o f a 
co m b i n a t i o n of medical and nonmedical f a c t o r s , t h e s o - c a l l e d 
• o d d - l o t " d o c t r i n e . See Cl a r k v. Boise Cascade, 72 Or App 397, 
399 ( 1 9 8 5 ) . We conclude, t h e r e f o r e , t h a t c l a i m a n t i s not e n t i t l e d 
t o an award of permanent t o t a l d i s a b i l i t y . 

On the q u e s t i o n o f the e x t e n t o f c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y , c o n s i d e r i n g c l a i m a n t ' s i m p airment, t h e 
p e r t i n e n t s o c i a l and v o c a t i o n a l f a c t o r s , ORS 656.214(5); OAR 
436-65-600 e t seq. (renumbered OAR 436-30-380 e t seq., May 1 , 
198 5 ) , and the p r e v i o u s award of permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y t o c l a i m a n t ' s low back, ORS 656.222, we conclude t h a t 
c l a i m a n t i s most a p p r o p r i a t e l y compensated f o r the l o s s o f e a r n i n g 
c a p a c i t y due t o h i s September 1982 i n j u r y by an award o f 128 
degrees f o r 40 p e r c e n t permanent p a r t i a l d i s a b i l i t y . We, 
t h e r e f o r e , m o dify t he or d e r o f t h e Referee. 

ORDER 

The Referee's order dated May 29, 1985 i s m o d i f i e d . 
Claimant's t o t a l award f o r unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s September 1982 i n j u r y i s reduced f r o m 50 
p e r c e n t (160 degrees) t o 40 p e r c e n t (128 d e g r e e s ) . Claimant's 
a t t o r n e y ' s f e e i s a d j u s t e d a c c o r d i n g l y . 

CHARLES W. ROLLER, C l a i m a n t WCB 82-08886 & 83 - 0 7 6 8 6 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1986 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Brown's o r d e r which awarded no permanent p a r t i a l d i s a b i l i t y i n 
l i e u o f an August 17, 1982 D e t e r m i n a t i o n Order award of 64 degrees 
f o r 20 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s pancreas and upheld a J u l y 27, 1983 D e t e r m i n a t i o n Order 
award of 16 degrees f o r 5 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s neck. Claimant contends t h a t t h e Referee was 
w i t h o u t j u r i s d i c t i o n t o modify t he 1982 D e t e r m i n a t i o n Order award 
and t h a t the 1983 D e t e r m i n a t i o n Order award i s i n a d e q u a t e . 

Claimant was i n j u r e d i n a m i l l a c c i d e n t on January 1 1 , 
1980. The c l a i m was accepted. Diabetes m e l l i t u s was diagnosed 
s h o r t l y a f t e r t h e i n j u r y . On June 23, 1980 t h e s e l f - i n s u r e d 
employer denied t h a t t h e p a n c r e a t i c c o n d i t i o n was r e l a t e d t o t h e 
i n d u s t r i a l a c c i d e n t . A Referee s e t aside t he p a r t i a l d e n i a l on 
May 1 1 , 1981. 

On January 5, 1982 the employer denied f u r t h e r 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s d i a b e t e s , c o n t e n d i n g t h a t t h e r e was 
no l o n g e r a r e s i d u a l e f f e c t o f the i n d u s t r i a l i n j u r y on t h e 
c o n d i t i o n . A Referee s e t a s i d e t he January 5, 1982 p a r t i a l d e n i a l 
on May 18, 1982. 

On August 17, 1982 a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 64 degrees f o r 20 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y r e s u l t i n g from i n j u r y t o h i s pancreas. On September 28, 
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1982 t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e 
D e t e r m i n a t i o n Order. Also on September 28/ 1982, the Board 
r e v e r s e d the May 18, 1982 o r d e r and r e i n s t a t e d t h e Janu-ary 5, 1982 
d e n i a l of f u r t h e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s d i a b e t e s . On 
A p r i l 1 1 , 1984 t h e Court o f Appeals r e v e r s e d and remanded t h e case 
t o the Board f o r r e i n s t a t e m e n t of the Referee's o r d e r ; which the 
Board d i d on October 3 1 , 1984. 

The employer wrote t o t h e Referee on February 14, 1985 
t h a t i t was t a k i n g the p o s i t i o n t h a t c l a i m a n t was not e n t i t l e d t o 
permanent p a r t i a l d i s a b i l i t y f o r h i s d i a b e t e s and t h a t t h e 
August 17, 1982 D e t e r m i n a t i o n Order was i n c o r r e c t . The employer 
s a i d t h a t i t was s p e c i f i c a l l y r a i s i n g t h a t i s s u e b e f o r e t h e 
Referee a t t h a t t i m e . 

During the c o l l o q u y a t t h e commencement of t h e h e a r i n g , 
c l a i m a n t withdrew h i s r e q u e s t f o r h e a r i n g w i t h r e s p e c t t o t h e 
August 17, 1982 D e t e r m i n a t i o n Order and moved t o s t r i k e t h e i s s u e s 
r a i s e d by the employer i n i t s February 14, 1985 l e t t e r . The 
Referee r u l e d t h a t e i t h e r l i t i g a t i o n on the January 5, 1982 d e n i a l 
t o l l e d t h e s t a t u t o r y p e r i o d i n which t o r e q u e s t a h e a r i n g on t h e 
August 17, 1982 D e t e r m i n a t i o n Order o r , i n the a l t e r n a t i v e , t h a t 
c l a i m a n t ' s September 1982 h e a r i n g r e q u e s t was s u f f i c i e n t t o p l a c e 
the D e t e r m i n a t i o n Order award i n i s s u e . On review t h e employer 
argues i n s u p p o r t of t h e Referee's a n a l y s i s . 

ORS 656.283(1) p r o v i d e s t h a t , s u b j e c t t o ORS 656.319, 
any p a r t y may a t any t i m e r e q u e s t a h e a r i n g on any q u e s t i o n 
c o n c e r n i n g a c l a i m . ORS 656.319(4) p r o v i d e s : 

"With r e s p e c t t o o b j e c t i o n s t o a d e t e r m i n a t i o n 
under ORS 656.268(3), a h e a r i n g on such 
o b j e c t i o n s s h a l l not be g r a n t e d u n l e s s a 
r e q u e s t f o r h e a r i n g i s f i l e d w i t h i n one year 
a f t e r t h e c o p i e s o f t h e d e t e r m i n a t i o n were 
m a i l e d t o t h e p a r t i e s . * 

. I n SAIF v. Maddox, 295 Or 448 ( 1 9 8 3 ) , the Oregon Supreme 
Court c o n s i d e r e d whether the c o m p e n s a b i l i t y o f a c l a i m must be 
determined f i n a l l y b e f o r e t h e e x t e n t o f d i s a b i l i t y may be 
l i t i g a t e d . The c o u r t h e l d t h a t a d e t e r m i n a t i o n o f e x t e n t o f 
d i s a b i l i t y would not be s t a y e d pending an appeal o f 
c o m p e n s a b i l i t y . R e l y i n g on Maddox, t h e Court o f Appeals i n W r i g h t 
v. SAIF, 76 Or App 479 ( 1 9 8 5 ) , h e l d t h a t t h e one-year l i m i t a t i o n 
of ORS 656.268(6) was n o t t o l l e d pending r e s o l u t i o n o f an appeal 
on the u n d e r l y i n g c o m p e n s a b i l i t y i s s u e . 

The employer's a t t e m p t t o c r o s s - r e q u e s t r e v i e w of t h e 
August 17, 1982 D e t e r m i n a t i o n Order came more tha n a year a f t e r 
t h e D e t e r m i n a t i o n Order i s s u e d . Hence, t h e employer's February 
14, 1985 r e q u e s t i s w i t h o u t l e g a l e f f e c t . 

I n Jimmie Parkerson, 35 Van N a t t a 1247, 1250 ( 1 9 8 3 ) , we 
discussed t h e e f f e c t o f a respondent's f a i l u r e t o s e p a r a t e l y 
c r o s s - r e q u e s t Board review o f a r e f e r e e ' s o r d e r . We s a i d : 

"The p r i m a r y purpose f o r f i l i n g a 
c r o s s - r e q u e s t f o r review i s t o m a i n t a i n 
c o n t r o l over the Board's j u r i s d i c t i o n . A 
respondent who has f a i l e d t o c r o s s - r e q u e s t 
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Board r e v i e w and who r a i s e s an i s s u e i n i t s 
respondent's b r i e f i s a t t h e mercy of an 
a p p e l l a n t who, upon r e c o g n i z i n g t h e f a c t t h a t 
a p o t e n t i a l l y m e r i t o r i o u s argument has been 
r a i s e d i n respondent's b r i e f , or f o r any o t h e r 
reason, withdraws t h e request f o r Board 
r e v i e w . I f the respondent has c r o s s - r e q u e s t e d 
r e v i e w , t h e Board would r e t a i n j u r i s d i c t i o n 
over the c r o s s - r e q u e s t . I f the respondent had 
not c r o s s - r e q u e s t e d r e v i e w , t h e r e would be 
n o t h i n g t o r e t a i n j u r i s d i c t i o n over and 
respondent would l o s e t h e o p p o r t u n i t y t o have 
th e i s s u e r a i s e d i n i t s b r i e f r eviewed." 

We a p p l y s i m i l a r r e a s o n i n g here. There b e i n g no t i m e l y 
c r o s s - r e q u e s t f o r h e a r i n g on the August 17, 1982 D e t e r m i n a t i o n 
Order, t he employer was a t t h e mercy of c l a i m a n t . Upon c l a i m a n t ' s 
w i t h d r a w a l of h i s re q u e s t f o r h e a r i n g w i t h r e s p e c t t o t h e 
D e t e r m i n a t i o n Order, t h e r e was n o t h i n g t o r e t a i n j u r i s d i c t i o n w i t h 
r e s p e c t t o the D e t e r m i n a t i o n Order, and t h e employer l o s t t h e 
o p p o r t u n i t y t o c o n t e s t t he D e t e r m i n a t i o n Order award. The Referee 
was w i t h o u t j u r i s d i c t i o n t o modify t he August 17, 1982 
D e t e r m i n a t i o n Order award. 

We a f f i r m those p o r t i o n s of the Referee's o r d e r 
u p h o l d i n g the J u l y 27, 1983 D e t e r m i n a t i o n Order w i t h t h e f o l l o w i n g 
comments, which we make i n l i g h t of p r e c e d e n t i a l developments 
subsequent t o the Referee's o r d e r . The 1983 D e t e r m i n a t i o n Order 
was i s s u e d w i t h r e s p e c t t o d i s a b i l i t y a r i s i n g o u t o f c l a i m a n t ' s 
August and September 1982 i n d u s t r i a l i n j u r i e s . These i n j u r i e s 
c o n t r i b u t e d t o c e r t a i n p r e e x i s t i n g p h y s i c a l i m p a i r m e n t s . Claimant 
contends t h a t t h e e x t e n t o f h i s d i s a b i l i t y s h o u l d be det e r m i n e d by 
c o n s i d e r i n g h i s e n t i r e c o n d i t i o n , not j u s t those aspects 
a t t r i b u t a b l e t o h i s 1982 compensable i n j u r i e s . 

ORS 656.214(5) p r o v i d e s t h a t e x t e n t o f unscheduled 
d i s a b i l i t y i s t o be r a t e d based on the permanent l o s s o f e a r n i n g 
c a p a c i t y due t o t h e compensable i n j u r y . I n B a r r e t t v. D & H 
D r y w a l l , 300 Or 325 ( 1 9 8 5 ) , t he Supreme Court h e l d t h a t a worker's 
p r e e x i s t i n g c o n d i t i o n i s t o be c o n s i d e r e d i n awarding unscheduled 
permanent d i s a b i l i t y ; but d i r e c t e d t h a t t h e award be based on t h e 
e x t e n t o f . d i s a b i l i t y t o the worker, measured by l o s s o f e a r n i n g 
c a p a c i t y caused by the a c c i d e n t , t a k i n g i n t o c o n s i d e r a t i o n t h e 
worker's l o s s of e a r n i n g c a p a c i t y , i f any, r e s u l t i n g from symptoms 
caused by t h e i n j u r y . 

A l t h o u g h c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n must be 
c o n s i d e r e d i n awarding unscheduled d i s a b i l i t y , t h a t does n o t mean 
t h a t awards are t o be made f o r p r e e x i s t i n g p h y s i c a l i m p a i r m e n t s . 
The r e l e v a n t i n q u i r y remains t he l o s s o f e a r n i n g c a p a c i t y caused 
by t he i n d u s t r i a l a c c i d e n t . 

ORDER 

The Referee's o r d e r dated June 12, 1985 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r 
m o d i f y i n g t he August 17, 1982 D e t e r m i n a t i o n Order i s r e v e r s e d , and 
the D e t e r m i n a t i o n Order award i s r e i n s t a t e d and a f f i r m e d . The 
Referee's o r d e r i s a f f i r m e d i n a l l o t h e r r e s p e c t s . 
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ALOHA J . ROSENBERG, C l a i m a n t WCB 83-11817 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 24, 1986 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r requested r e c o n s i d e r a t i o n of our Order on 
Review. We abated our p r i o r o r d e r t o a l l o w the p a r t i e s s u f f i c i e n t 
o p p o r t u n i t y t o p r e s e n t t h e i r arguments on r e c o n s i d e r a t i o n . The 
r e q u e s t f o r r e c o n s i d e r a t i o n i s a l l o w e d . On r e c o n s i d e r a t i o n / we 
w i t h d r a w our p r e v i o u s memorandum ord e r and r e v e r s e the Referee's 
o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s low back 
a g g r a v a t i o n c l a i m . 

Claimant was i n i t i a l l y i n j u r e d i n 1979. The i n j u r y was 
diagnosed as a low back s t r a i n . Claimant has been t r e a t e d 
c o n s e r v a t i v e l y t h r o u g h o u t the course of her t r e a t m e n t . Claimant 
has had one p r e v i o u s a g g r a v a t i o n c l a i m , which was accepted and 
l a t e r c l o s e d by a D e t e r m i n a t i o n Order dated June 8, 1983. The 
June 1983 D e t e r m i n a t i o n Order i s t h e l a s t award or arrangement o f 
compensation. 

Claimant has r e c e i v e d no award f o r permanent 
d i s a b i l i t y . Claimant requested a h e a r i n g on t h e June 1983 
D e t e r m i n a t i o n Order, a s s e r t i n g t h a t she i s e n t i t l e d t o a permanent 
d i s a b i l i t y award. While t h a t h e a r i n g r e q u e s t was p e n d i n g , 
c l a i m a n t ' s a t t o r n e y made an a g g r a v a t i o n c l a i m on c l a i m a n t ' s 
b e h a l f , which was denied by the i n s u r e r . At t h e h e a r i n g , t h e 
i s s u e of t h e e x t e n t of c l a i m a n t ' s d i s a b i l i t y was r e s e r v e d f o r 
f u r t h e r p r oceedings and t h e h e a r i n g proceeded on t h e a g g r a v a t i o n 
i s s u e . The Referee found t h a t c l a i m a n t had e s t a b l i s h e d an 
a g g r a v a t i o n c l a i m and s e t a s i d e t h e i n s u r e r ' s d e n i a l . 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t 
must prove by a preponderance of t h e evidence t h a t her 
i n j u r y - r e l a t e d c o n d i t i o n has become worse s i n c e t h e l a s t award or 
arrangement of compensation. ORS 656.273(1); Clemmer v. Boise 
Cascade Corp., 75 Or App 404 ( 1 9 8 5 ) . Medical evidence i s not a 
j u r i s d i c t i o n a l p r e r e q u i s i t e t o p r o o f o f an a g g r a v a t i o n c l a i m . 
G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . I n c r e a s e d symptoms, w i t h o u t 
a t t e n d a n t p a t h o l o g i c a l worsening, may be s u f f i c i e n t t o e s t a b l i s h 
an a g g r a v a t i o n . B i l l y Joe Jones, 36 Van Natta 1230, 1233 ( 1 9 8 4 ) , 
a f f ' d mem, 76 Or App 402 ( 1 9 8 5 ) ; Richard A. Scharback, 37 Van 
N a t t a 598 (1985). However, when an a g g r a v a t i o n c l a i m i s based 
s o l e l y upon an i n c r e a s e i n symptoms, the c l a i m w i l l be upheld o n l y 
i f t h e i n c r e a s e d symptoms are beyond those t o be expected as a 
"waxing and waning" of t h e compensable c o n d i t i o n . See Clemmer v. 
Boise Cascade Corp., supra; Hoke v. L i b b y , McNeil & L i b b y , 73 Or 
App 44 ( 1 9 8 5 ) . 

Viewing the evidence as a whole under t h e s t a n d a r d s s e t 
f o r t h above, we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a 
worsening of her i n j u r y - r e l a t e d c o n d i t i o n s i n c e t h e l a s t award or 
arrangement o f compensation. The medical evidence i n t h i s case 
does not e s t a b l i s h o b j e c t i v e l y t h a t c l a i m a n t ' s c o n d i t i o n has 
worsened. Claimant's t r e a t i n g p h y s i c i a n a t the t i m e o f t h e f i r s t 
c l a i m c l o s u r e , Dr. S i l v e r , opined t h a t c l a i m a n t ' s " c o n d i t i o n has 
not changed s i n c e I l a s t saw her i n June, 1982, and f o r t h a t 
m a t t e r , s i n c e I i n i t i a l l y saw her i n June, 1980." He 
acknowledged, however, t h a t c u r r e n t t r e a t m e n t i s reasonable as 
p a l l i a t i v e care f o r c l a i m a n t ' s c o n d i t i o n . 
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C l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , Dr. B a l d , d i d n o t 
r e v i e w any of c l a i m a n t ' s p r e v i o u s m e d i c a l r e c o r d s and d i d n o t 
d i s c u s s c l a i m a n t ' s case w i t h any o f her p r e v i o u s t r e a t i n g o r 
examining p h y s i c i a n s . He d e c l i n e d t o render an o p i n i o n as t o 
whether c l a i m a n t ' s p r e s e n t c o n d i t i o n i s any d i f f e r e n t — e i t h e r 
b e t t e r or worse — than her c o n d i t i o n i n June of 1983. However, 
Dr. Bald's d i a g n o s i s i s t h e same as t h a t of every o t h e r t r e a t i n g 
or examining p h y s i c i a n — c h r o n i c lumbar s t r a i n . 

C l a imant's c r e d i b l e t e s t i m o n y was t h a t her back p a i n has 
been more or l e s s c o n s t a n t , w i t h f l u c t u a t i o n s . The i s s u e of t h e 

- e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y as o f t h e most r e c e n t 
D e t e r m i n a t i o n Order was r e s e r v e d by the p a r t i e s and i s not b e f o r e 
us. We n e v e r t h e l e s s conclude t h a t c l a i m a n t ' s p r e s e n t 
symptomatology, which i s e s t a b l i s h e d by her t e s t i m o n y , i s 
i n s u f f i c i e n t i n t h i s case t o e s t a b l i s h t h a t her c o n d i t i o n has 
worsened, e s p e c i a l l y i n view of the medical evidence d i r e c t l y t o 
the c o n t r a r y . Clemmer v. Boise Cascade Corp., s u p r a ; Hoke v. 
L i b b y , McNeil & L i b b y , supra. See a l s o Edward J. N i c k s , 37 Van 
N a t t a 1012 ( 1 9 8 5 ) . 

ORDER 

Our p r e v i o u s Order on Review dated J u l y 16, 1985 i s 
w i t h d r a w n . The Referee's o r d e r dated September 6, 1984 i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l dated August 7, 1984 i s r e i n s t a t e d 
and approved. 

VINCHAY H. V I E N , C l a i m a n t WCB 83-08846 & 83-09227 
Jo h n P. Manning, C l a i m a n t ' s A t t o r n e y J a n u a r y 24, 1986 
A c k e r , Underwood & S m i t h , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant requests review of Referee S t . M a r t i n ' s o r d e r 
t h a t upheld the i n s u r e r ' s d e n i a l s of c l a i m a n t ' s c l a i m s f o r i n j u r y 
t o h i s low back. The i s s u e i s c o m p e n s a b i l i t y . 

A f t e r de novo review of the r e c o r d as a whole, we a f f i r m 
and adopt the Referee's o r d e r , w i t h the f o l l o w i n g comment. 
Claimant has moved the Board f o r an order remanding t h i s m a t t e r t o 
the Referee t o c o n s i d e r f u r t h e r evidence r e l a t i n g t o t h e 
c i r c u m s t a n c e s under which c l a i m a n t o b t a i n e d an Oregon d r i v e r 
l i c e n s e , which c l a i m a n t argues would bear upon the Referee's 
f i n d i n g s w i t h r e g a r d t o c l a i m a n t ' s a b i l i t y t o understand and 
communicate i n E n g l i s h . A l t h o u g h the Referee d i d t w i c e mention 
the f a c t t h a t c l a i m a n t has an Oregon d r i v e r l i c e n s e , we conclude 
t h a t t h i s f a c t d i d not bear s i g n i f i c a n t l y on the Referee's 
u l t i m a t e d e t e r m i n a t i o n , t h a t c l a i m a n t had an adequate 
u n d e r s t a n d i n g of " s i m p l e , b a s i c E n g l i s h . " The Referee's 
c o n c l u s i o n was based p r i m a r i l y upon the t e s t i m o n y of c l a i m a n t ' s 
coworkers and o b s e r v a t i o n of c l a i m a n t h i m s e l f . We a l s o f i n d t h a t 
t h e a f f i d a v i t t e n dered t o the Board, which we c o n s i d e r o n l y f o r 
the purpose of d e c i d i n g t h e i s s u e of whether t o remand, c o n t a i n s 
no i n f o r m a t i o n t h a t c o u l d not have been o b t a i n e d by i n q u i r i n g 
d i r e c t l y o f c l a i m a n t . Claimant appeared a t t h e h e a r i n g , was 
r e p r e s e n t e d by counsel and t e s t i f i e d t hrough an i n t e r p r e t e r . The 
evidence c l a i m a n t now seeks t o i n t r o d u c e c o u l d e a s i l y have been 
o f f e r e d a t the h e a r i n g , merely by a s k i n g the c l a i m a n t h i m s e l f what 
cir c u m s t a n c e s surrounded h i s o b t a i n i n g a d r i v e r l i c e n s e . 
Claimant's request f o r remand i s denied. 
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ORDER 

The Referee's o r d e r dated June 13, 1985 i s a f f i r m e d . 

ELIZABETH M. WHITE, C l a i m a n t WCB 84-03175 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 24, 1986 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
T. Lavere Johnson's or d e r which: (1) upheld the i n s u r e r ' s p a r t i a l 
d e n i a l of p r i m a r y a m y l o i d o s i s , i a t r o g e n i c d i a b e t e s , Raynaud's 
phenomenon, h y p e r t e n s i o n , and syncopal episodes as u n r e l a t e d t o 
her accepted low back and l e f t a n k l e i n j u r i e s ; and (2) which 
awarded 48 degrees f o r 15 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y i n a d d i t i o n t o t h a t p o r t i o n o f t h e D e t e r m i n a t i o n Order 
dated J u l y 2, 1984 which awarded 144 degrees f o r 45 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s 
low back. Claimant's unscheduled d i s a b i l i t y awards t o t a l 192 
degrees f o r 60 p e r c e n t permanent d i s a b i l i t y and her scheduled 
d i s a b i l i t y award i s 13.5 degrees f o r 10 p e r c e n t l o s s o f use or 
f u n c t i o n of her l e f t a n k l e . Claimant contends t h a t she i s 
permanently and t o t a l l y d i s a b l e d . The i s s u e s on review are 
c o m p e n s a b i l i t y of t h e denied c o n d i t i o n s , and e x t e n t o f unscheduled 
permanent p a r t i a l d i s a b i l i t y i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

On the i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s p r i m a r y 
a m y l o i d o s i s , i a t r o g e n i c d i a b e t e s , Raynaud's phenomenon, 
h y p e r t e n s i o n , and syncopal e p i s o d e s , t h e Board a f f i r m s t h e o r d e r 
of t he Referee. 

I n o r d e r t o meet the burden of p r o v i n g t h a t she i s 
permanently and t o t a l l y d i s a b l e d , c l a i m a n t must e s t a b l i s h t h a t she 
i s unable t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . Wilson v. Weyerhaeuser, 30 Or App 403 (1.977). 
P r e e x i s t i n g d i s a b i l i t y i s c o n s i d e r e d as w e l l as impairment 
r e s u l t i n g from t h e compensable i n d u s t r i a l i n j u r y . ORS 
656.206(1) ( a ) ; A rndt v. N a t i o n a l A p p l i a n c e Co., 74 Or App 20 
( 1 9 8 5 ) ; John D.~Kreutzer, 36 Van N a t t a 284, a f f ' d mem., 71 Or App 
355 ( 1 9 8 4 ) . U n r e l a t e d p h y s i c a l impairment t h a t a r i s e s p o s t - i n j u r y 
i s not c o n s i d e r e d i n d e t e r m i n i n g permanent t o t a l d i s a b i l i t y . 
Emmons v. SAIF, 34 Or App 603 ( 1 9 7 8 ) . I f the compensable c o n d i t i o n 
d i d not cause permanent worsening of a p r e e x i s t i n g c o n d i t i o n , we 
c o n s i d e r o n l y impairment due t o the p r e e x i s t i n g c o n d i t i o n as i t 
e x i s t e d on the date of i n j u r y . Bob G. O'Neal, 37 Van N a t t a 255, 
a f f ' d mem., 77 Or App 194 (1985); John D. K r e u t z e r , s u p r a ; Frank 
Mason, 34~Van N a t t a 568, a f f ' d mem., 6U Or App 786 ( 1 9 8 2 ) . I n t h e 
c o n t e x t o f permanent t o t a l d i s a b i l i t y , we c o n s i d e r t h e e x t e n t o f 
c l a i m a n t ' s impairment caused by a l l d i s a b l i n g c o n d i t i o n s , 
r e g a r d l e s s of c o m p e n s a b i l i t y , t h a t p r e e x i s t e d t h e i n d u s t r i a l 
i n j u r y and the impairment r e s u l t i n g from the i n j u r y i t s e l f . We 
then determine what the e f f e c t , i n c l u d i n g p o s s i b l e s y n e r g i s t i c 
e f f e c t , o f a l l these combined c o n d i t i o n s was a t t h e t i m e o f t h e 
h e a r i n g . A r n d t v. N a t i o n a l Appliance Co., supra; Deborah L. 
Jones, 37 Van N a t t a 1573 (1985). 

Claimant had p r e e x i s t i n g d e g e n e r a t i v e d i s c disease and a 
p r i o r i n d u s t r i a l i n j u r y t o her r i g h t a n k l e . The u n r e l a t e d 
p o l y n e u r o p a t h y c o n d i t i o n was d i s c o v e r e d c o i n c i d e n t a l l y a t t h e t i m e 
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of c l a i m a n t ' s i n d u s t r i a l i n j u r y i n A p r i l 1983. Treatment o f t h e 
neuropathy induced t h e subsequent d i a b e t i c c o n d i t i o n . The 
d i a b e t e s and t h e p o l y n e u r o p a t h y i n t e r f e r e d w i t h t h e h e a l i n g o f 
c l a i m a n t ' s l e f t a n k l e . Claimant's t r e a t i n g d o c t o r r e p o r t e d t h a t 
c l a i m a n t was t o t a l l y d i s a b l e d by the e f f e c t s o f her low back 
i n j u r y a l o n e , but t h a t she would a l s o be t o t a l l y d i s a b l e d by t h e 
p o l y n e u r o p a t h y . Subsequent t e s t i n g e s t a b l i s h e d t h a t t h e 
neuropathy c o n d i t i o n was a s i g n of severe p r i m a r y a m y l o i d o s i s . 
A l t h o u g h p r i m a r y a m y l o i d o s i s was p r e v i o u s l y unsuspected and 
u n d e t e c t e d , we are persuaded by the t r e a t i n g d o c t o r ' s u l t i m a t e 
o p i n i o n t h a t the c o n d i t i o n p r e e x i s t e d c l a i m a n t ' s i n d u s t r i a l i n j u r y . 

The Referee found c l a i m a n t ' s t r e a t i n g d o c t o r was 
c r e d i b l e . The d o c t o r t e s t i f i e d t h a t c l a i m a n t ' s back c o n d i t i o n 
c o u l d not be expected t o improve w i t h t h e passage o f time nor was 
t h e r e m e d i c a l t r e a t m e n t which c o u l d improve her c o n d i t i o n . 

"Claimant was c o n f i n e d t o a w h e e l c h a i r or b r i e f a m b u l a t i o n w i t h t h e 
a i d of a w a l k e r . Claimant's work h i s t o r y was i n manual l a b o r and 
her j o b on the date of i n j u r y was cake b a k e r / d e c o r a t o r . 

Claimant's d o c t o r opined t h a t c l a i m a n t ' s combined back 
and a n k l e i n j u r i e s p r e c l u d e her from r e t u r n i n g t o g a i n f u l and 
s u i t a b l e employment r e g a r d l e s s of t h e c o n t r i b u t i o n o f u n r e l a t e d 
m e d i c a l c o n d i t i o n s . C o n s i d e r a t i o n of t r a i n i n g was t e r m i n a t e d 
because of c l a i m a n t ' s t o t a l m e dical d i s a b i l i t y . 

We f i n d t h a t the s y n e r g i s t i c c o m b i n a t i o n of c l a i m a n t ' s 
p r e e x i s t i n g p r i m a r y a m y l o i d o s i s w i t h i n d u s t r i a l i n j u r i e s t o 
c l a i m a n t ' s low back and l e f t a n k l e r e s u l t s i n permanent t o t a l 
d i s a b i l i t y and m o d i f y t h e Referee's o r d e r a c c o r d i n g l y . The date 
from which the award of compensation f o r permanent t o t a l 
d i s a b i l i t y s h o u l d b e g i n i s the date when t h e evidence e s t a b l i s h e d 
by a preponderance t h a t c l a i m a n t was permanently and t o t a l l y 
d i s a b l e d . We f i n d t h a t t h e evidence t h a t proves c l a i m a n t was 
permanently and t o t a l l y d i s a b l e d was t h e t e s t i m o n y o f c l a i m a n t ' s 
t r e a t i n g d o c t o r a t t h e h e a r i n g on February 7, 1985 and, t h e r e f o r e , 
t h a t i s t h e date f r o m which compensation f o r permanent t o t a l 
d i s a b i l i t y w i l l be p a i d . 

SAIF i s a l l o w e d t o o f f s e t unscheduled permanent p a r t i a l 
d i s a b i l i t y compensation p a i d pursuant t o the Referee's o r d e r . 
P a c i f i c Motor T r u c k i n g Co. v. Yeager, 64 Or App 28 ( 1 9 8 3 ) ; Donald 
W. W i l k i n s o n , 37 Van N a t t a 937 (1985). 

ORDER 

The Referee's o r d e r dated A p r i l 25, 1985 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r which 
awarded a d d i t i o n a l compensation f o r unscheduled permanent p a r t i a l 
d i s a b i l i t y i s m o d i f i e d t o award compensation f o r permanent t o t a l 
d i s a b i l i t y from February 7, 1985. Claimant's a t t o r n e y i s awarded 
25% of the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , n o t t o 
exceed $3,000 i n t o t a l f o r s e r v i c e s b e f o r e t h e Referee and t h e 
Board as a reasonable a t t o r n e y ' s f e e . The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . .. 
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VONDA C. ATWELL, C l a i m a n t WCB 85-02263 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee Brown's o r d e r t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . The i s s u e i s whether c l a i m a n t ' s c o n d i t i o n has worsened 
s i n c e t h e l a s t arrangement of compensation. 

Claimant began w o r k i n g a t the employer's plywood m i l l i n 
1978. I n January 1982, a f t e r w o r k i n g f o r a p p r o x i m a t e l y s i x months 
as a d r y e r f e e d e r , c l a i m a n t developed t i n g l i n g , cramping and p a i n 
i n her hands w i t h p a i n r a d i a t i n g up both arms. On February 2, 
1982 c l a i m a n t v i s i t e d Dr. Hartman, a n e u r o l o g i s t . Dr. Hartman 
diagnosed b i l a t e r a l t h o r a c i c o u t l e t syndrome and recommended 
sho u l d e r s h r u g g i n g e x e r c i s e s . These e x e r c i s e s d i d not h e l p and 
a c c o r d i n g t o c l a i m a n t caused a worsening of her symptoms. 
Claimant c o n t i n u e d w o r k i n g but s w i t c h e d t o a l i g h t e r p o s i t i o n on 
t h e "Raimann machine." D e s p i t e t h i s move c l a i m a n t ' s symptoms 
c o n t i n u e d t o worsen. 

J u s t over a year a f t e r her i n i t i a l v i s i t w i t h Dr. 
Hartman, c l a i m a n t v i s i t e d Dr. Davis, a c h i r o p r a c t o r , on 
February 16, 1983. I n h i s i n i t i a l r e p o r t Dr. Davis s t a t e d t h a t 
c l a i m a n t ' s v i s i t r e l a t e d t o "an i n d u s t r i a l i n j u r y r e p o r t e d l y 
i n c u r r e d on January 4, 1982." He noted c o m p l a i n t s of p a i n i n 
c l a i m a n t ' s neck, upper back, s h o u l d e r s , r i g h t arm and r i g h t w r i s t 
and t i n g l i n g i n b o t h arms. Dr. Davis diagnosed c l a i m a n t ' s 
c o n d i t i o n as a severe acute s t r a i n of the c e r v i c o t h o r a c i c s p i n e 
and began a d m i n i s t e r i n g c h i r o p r a c t i c t r e a t m e n t s . 

On A p r i l 20, 1983 c l a i m a n t v i s i t e d Dr. Tennyson, a 
neurosurgeon. His d i a g n o s i s was b i l a t e r a l t h o r a c i c o u t l e t 
syndrome. He recommended t h a t c l a i m a n t e i t h e r f i n d l i g h t e r work 
or undergo s u r g e r y . 

I n May 1983 c l a i m a n t v i s i t e d another n e u r o l o g i c a l 
s p e c i a l i s t , Dr. Maukonen. His d i a g n o s i s was t h o r a c i c o u t l e t 
syndrome secondary t o c h r o n i c c e r v i c a l and upper t h o r a c i c s t r a i n . 
He recommended s u r g e r y f o r t h e t h o r a c i c o u t l e t syndrome-but s t a t e d 
t h a t t h i s would not r e l i e v e the p a i n and s t i f f n e s s a s s o c i a t e d w i t h 
c l a i m a n t ' s c e r v i c o t h o r a c i c s t r a i n . He a l s o recommended t h a t 
c l a i m a n t change o c c u p a t i o n s . 

During the summer of 1983 c l a i m a n t underwent b i l t e r a l 
t r a n s a x i l l a r y f i r s t r i b r e s e c t i o n s performed by Dr. Tobias, a 
t h o r a c i c surgeon. On October 27, 1983 Dr. Tobias r e p o r t e d t h a t 
c l a i m a n t had recovered from the o p e r a t i o n s and had f u l l range of 
motion i n both arms w i t h o u t n e u r o l o g i c a l d e f i c i t s . He r e l e a s e d 
c l a i m a n t t o r e t u r n t o work and r a t e d her as w i t h o u t permanent 
impairment. Claimant's c l a i m was c l o s e d by D e t e r m i n a t i o n Order 
dated November 17, 1983 w i t h an award o f f o u r months temporary 
t o t a l d i s a b i l i t y but w i t h no award of permanent p a r t i a l 
d i s a b i l i t y . Claimant d i d not request a h e a r i n g on t h i s 
D e t e r m i n a t i o n Order. 

Claimant r e t u r n e d t o work f o r her former employer but i n 
a g e n e r a l l y l i g h t e r p o s i t i o n , p u t t y i n g d e f e c t s i n sheets o f 
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plywood on the "patch l i n e . " A f t e r c l a i m a n t r e t u r n e d t o work some 
m i l d symptoms of t h o r a c i c o u t l e t syndrome r e t u r n e d . 

I n May 1984 c l a i m a n t experienced an e x a c e r b a t i o n o f 
c e r v i c a l and t h o r a c i c p a i n and r e c e i v e d c h i r o p r a c t i c care from Dr. 
Davi s . Claimant c o n t i n u e d w o r k i n g a t the plywood m i l l u n t i l mid 
October 1984, when Dr. Davis recommended t h a t she le a v e work f o r a 
few weeks. On October 22, 1984 Dr. Davis sent a med i c a l r e p o r t t o 
SAIF s t a t i n g t h a t c l a i m a n t would be unable t o work f o r two or 
t h r e e weeks and asked SAIF t o reopen c l a i m a n t ' s c l a i m . Claimant 
a t t h a t t i m e complained o f neck and upper back p a i n , b i l a t e r a l 
s h o u l d e r p a i n and numbness and t i n g l i n g i n her arms. 

On November 2, 1984 c l a i m a n t was reexamined by Dr. 
Maukonen. Claimant complained o f p e r s i s t e n t and i n c r e a s i n g p a i n 
i n her neck and s h o u l d e r s as w e l l as numbness, cramping and 
t i n g l i n g i n her hands and arms. Dr. Maukonen r e p o r t e d m i l d 
r e s t r i c t i o n o f c e r v i c a l range o f motion and tenderness i n t h e 
c e r v i c o t h o r a c i c r e g i o n t o p a l p a t i o n . His imp r e s s i o n s were m i l d 
r e s i d u a l s from t h o r a c i c o u t l e t syndrome and c h r o n i c c e r v i c o 
t h o r a c i c s t r a i n , which he c h a r a c t e r i z e d as unchanged s i n c e h i s 
ex a m i n a t i o n of c l a i m a n t p r i o r t o her s u r g e r i e s . He recommended 
c o n s e r v a t i v e t r e a t m e n t and a change of o c c u p a t i o n s . On 
January 28, 1985 SAIF denied c l a i m a n t ' s a g g r a v a t i o n c l a i m on t h e 
ground t h a t t h e medical evidence f a i l e d t o e s t a b l i s h a worsening 
of c l a i m a n t ' s compensable c o n d i t i o n . 

Dr. Davis t r e a t e d c l a i m a n t an average o f t w i c e weekly 
from October 1984 t o March 1985. Dr. Davis then r e l e a s e d c l a i m a n t 
f o r l i g h t work, but she was unable t o r e t u r n t o the plywood m i l l 
because no l i g h t j o b s were a v a i l a b l e . L a t e r i n March c l a i m a n t 
found employment as a cook. Claimant had d i f f i c u l t y p e r f o r m i n g 
some of the d u t i e s of a cook, i n c l u d i n g s t i r r i n g f o o d . 

At t he h e a r i n g c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. 
Davis, t e s t i f i e d t h a t i n h i s o p i n i o n c l a i m a n t ' s neck and upper 
back c o n d i t i o n had worsened s y m p t o m a t i c a l l y s i n c e t h e 
D e t e r m i n a t i o n Order o f November 17, 1983. He i n d i c a t e d t h a t 
c l a i m a n t ' s c o n d i t i o n had improved s i n c e he took her o f f work a t 
the plywood m i l l i n October 1984, but t h a t her symptoms c o n t i n u e d 
t o wax and wane w i t h v a r i o u s a c t i v i t i e s . He th o u g h t t h a t t h i s 
waxing and waning of c l a i m a n t ' s symptoms was a permanent c o n d i t i o n . 

Claimant t e s t i f i e d t h a t she experienced c o n t i n u a l 
c e r v i c o t h o r a c i c p a i n and s t i f f n e s s and a s t i n g i n g s e n s a t i o n i n her 
l e f t upper back. She s t a t e d t h a t these symptoms, w h i l e o f the 
same type t h a t she had always had s i n c e t he time o f t h e o r i g i n a l 
i n j u r y , had worsened s i n c e the November 1983 D e t e r m i n a t i o n Order. 
She a l s o t e s t i f i e d t h a t she c o n t i n u e d t o exp e r i e n c e some p a i n and 
t i n g l i n g i n her arms. 

I n u p h o l d i n g SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , t he Referee found t h a t c l a i m a n t ' s c o n d i t i o n had not 
worsened s i n c e t he l a s t arrangement o f compensation and found 
i n s t e a d t h a t c l a i m a n t was e x p e r i e n c i n g merely t he waxing and 
waning of t h e symptoms of her o r i g i n a l c o n d i t i o n . He t h o u g h t t h a t 
c l a i m a n t ' s symptoms were o f t h e same n a t u r e and same g e n e r a l 
i n t e n s i t y as she had r e p o r t e d p r i o r t o the November 1983 
D e t e r m i n a t i o n Order and emphasized Dr. Maukonen's statement i n 
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November 1984 t h a t c l a i m a n t ' s c e r v i c o t h o r a c i c c o n d i t i o n remained 
unchanged s i n c e b e f o r e her s u r g e r i e s . He d i s c o u n t e d t h e o p i n i o n 
of Dr. Davis because i t r e l a t e d o n l y a symptomological wor s e n i n g . 
He remarked t h a t c l a i m a n t p r o b a b l y s h o u l d have r e c e i v e d a award o f 
permanent p a r t i a l d i s a b i l i t y i n the November 1983 D e t e r m i n a t i o n 
Order but r u l e d t h a t c l a i m a n t was p r e c l u d e d from r e c e i v i n g such an 
award because she had f a i l e d t o request a h e a r i n g on t h e 
D e t e r m i n a t i o n Order. 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t 
must prove by a preponderance of the evidence t h a t her compensable 
c o n d i t i o n has worsened s i n c e the l a s t award of compensation. ORS 
656.273(1); Clemmer v. Boise Cascade, 75 Or App 404, 407 ( 1 9 8 5 ) . 
I n c r e a s e d symptoms, w i t h o u t a concomitant worsening o-f t h e 
u n d e r l y i n g c o n d i t i o n , may be s u f f i c i e n t t o e s t a b l i s h an 
a g g r a v a t i o n . R i c h a r d A. Scharback, 37 Van N a t t a 598, 599-600 
( 1 9 8 5 ) ; B i l l y Joe Jones, 36 Van N a t t a 1230, 1233 ( 1 9 8 4 ) , a f f ' d 
mem, 76 Or App 402 ( 1 9 8 5 ) ; James W. Foushee, 36 Van N a t t a 901,. 
902-04 ( 1 9 8 4 ) . A major f a c t o r t o be c o n s i d e r e d i n d e t e r m i n i n g i f 
a symptomatic worsening alone i s s u f f i c i e n t i s whether c l a i m a n t 
has r e c e i v e d a permanent d i s a b i l i t y award t h a t t akes i n t o account 
f u t u r e symptomatic f l a r e - u p s . Jimmie B. H i l l , 37 Van N a t t a 728, 
729 ( 1 9 8 5 ) . When an a g g r a v a t i o n c l a i m i s based s o l e l y upon an 
i n c r e a s e of symptoms, t h e c l a i m i s compensable o n l y i f t h e 
i n c r e a s e d symptoms are beyond those t o be expected of t h e waxing 
and waning of t h e compensable c o n d i t i o n . See Clemmer v. Boise 
Cascade, supra, 75 Or App a t 407; Hoke v. L i b b y , McNeil & L i b b y , 
73 Or App 44, 46 (1985) . 

I n t he p r e s e n t case, we agree w i t h t h e Referee t h a t 
t h e r e i s l i t t l e or no o b j e c t i v e evidence of a worsening o f 
c l a i m a n t ' s compensable c o n d i t i o n . We conclude, however, t h a t 
c l a i m a n t has e s t a b l i s h e d a worsening of symptoms beyond those t o 
be expected of t h e waxing and waning of her compensable c o n d i t i o n . 
P a r t i c u l a r l y p e r s u a s i v e t o us i s the f a c t t h a t a f t e r her s u r g e r i e s 
c l a i m a n t r e t u r n e d t o work a t the plywood m i l l f o r n e a r l y a year and 
then experienced such severe symptoms t h a t she was f o r c e d t o l e a v e 
the plywood m i l l and has been unable t o r e t u r n t o t h e same k i n d of 
work s i n c e . We conclude t h a t c l a i m a n t has e s t a b l i s h e d her 
a g g r a v a t i o n c l a i m . 

ORDER 

The Referee's o r d e r dated June 27, 1985 i s r e v e r s e d and 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i s remanded t o t h e SAIF C o r p o r a t i o n 
f o r acceptance. Claimant's a t t o r n e y i s awarded $1200 f o r s e r v i c e s 
a t t he h e a r i n g and an a d d i t i o n a l $600 f o r s e r v i c e s on Board 
r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

RONALD J . BR0USSARD, C l a i m a n t WCB 85-02746 & 85-03630 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1986 
M i c h a e l B o s t w i c k , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

EBI Companies requests review of Referee Howell's o r d e r 
t h a t h e l d i t r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n as an 
a g g r a v a t i o n of c l a i m a n t ' s September 1984 low back i n j u r y . The 
i s s u e i s r e s p o n s i b i l i t y between successive employers. 
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Claimant s u s t a i n e d an i n j u r y t o h i s r i g h t lower back, 
diagnosed as a s t r a i n , w h i l e l i f t i n g a r a i l r o a d t i e i n September 
1984, w h i l e employed by EBI's i n s u r e d . He was t r e a t e d 
c o n s e r v a t i v e l y by Dr. Huston, a f a m i l y p r a c t i c e s p e c i a l i s t , and 
h i s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order dated January 8, 
1985 t h a t awarded no permanent d i s a b i l i t y compensation. Claimant 
d i d not work between September 1984 and February 1985. 

I n l a t e February 1985 c l a i m a n t began w o r k i n g as a t r e e 
p l a n t e r f o r an employer i n s u r e d by Western Employers I n s u r a n c e . 
The work i n v o l v e d c a r r y i n g a pack f u l l o f t r e e s w e i g h i n g between 
25 and 150 pounds over s t e e p , uneven t e r r a i n and w o r k i n g about 
h a l f the time i n a bent over p o s i t i o n . A f t e r t h e f i r s t two days 
of work, c l a i m a n t e x p e r i e n c e d some g e n e r a l soreness. The t h i r d 
day of work i n v o l v e d steeper than usual t e r r a i n and harder and 
d r i e r than u s u a l s o i l . The next morning c l a i m a n t awoke f e e l i n g 
v e r y s t i f f . When he bent over t o put on h i s shoes he e x p e r i e n c e d 
i n t e n s e r i g h t low back p a i n . Dr. Huston r e f e r r e d c l a i m a n t t o Dr. 
Moor, an o r t h o p e d i c surgeon, who diagnosed a h e r n i a t e d L4-5 d i s c 
on the r i g h t . As of t h e h e a r i n g , c l a i m a n t had not r e t u r n e d t o 
work and was not m e d i c a l l y s t a t i o n a r y . 

The Referee concluded t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
i s a c o n t i n u a t i o n , i . e . a g g r a v a t i o n , of the September 1984 i n j u r y 
w i t h EBI's i n s u r e d r a t h e r than a new i n j u r y s u s t a i n e d a t Western 
Employers' i n s u r e d . The Referee viewed the evidence as 
e s t a b l i s h i n g t h a t c l a i m a n t ' s work a t Western Employers' i n s u r e d 
r e s u l t e d i n a r e c u r r e n c e of symptoms o n l y and r e l i e d upon Boise 
Cascade Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) , t o f i n d EBI the 
r e s p o n s i b l e i n s u r e r . On de novo r e v i e w , we conclude t h a t a 
preponderance of the evidence e s t a b l i s h e s t h a t i t i s more p r o b a b l e 
than not t h a t c l a i m a n t ' s employment a t Western Employers' i n s u r e d 
c o n t r i b u t e d m a t e r i a l l y t o c l a i m a n t ' s p r e s e n t d i s a b i l i t y and need 
f o r m e dical s e r v i c e s . 

Dr. Huston opined t h a t c l a i m a n t ' s 1984 i n j u r y had 
c o m p l e t e l y r e s o l v e d w i t h no r e s i d u a l impairment p r i o r t o 
c l a i m a n t ' s work w i t h Western Employers' i n s u r e d . He saw no 
r e l a t i o n s h i p between the two work exposures. Dr. Moor opined as 
f o l l o w s : 

"My o p i n i o n r e g a r d i n g t h i s p a t i e n t i s t h a t 
the c o n d i t i o n t h a t he i s s u f f e r i n g from a t 
the p r e s e n t time more l i k e l y than not i s a 
c o n t i n u a t i o n of the o r i g i n a l i n j u r y 
s u f f e r e d a t [EBI's i n s u r e d ] . 

"He has a d i s c p r o t r u s i o n a t t h i s t i m e and 
t y p i c a l l y these l e s i o n s w i l l s t a r t t o 
p r o t r u d e and t h e p a t i e n t w i l l f e e l as 
though he has had a back s t r a i n . Then he 
w i l l l a t e r on develop a f u l l blown d i s c . 

"My u n d e r s t a n d i n g i s t h a t the work t h a t t h e 
p a t i e n t was d o i n g a t the t r e e p l a n t i n g j o b 
was r e l a t i v e l y l i g h t type of work a c t i v i t y 
and s h o u l d not have r e a l l y s t r a i n e d h i s 
back w i t h t h i s t y pe of a c t i v i t y had he not 
a l r e a d y had a l e s i o n t h a t was t h e r e t o be 
a g g r a v a t e d . _50_ 



" [ A j b o u t the c o n t r i b u t i n g of the t r e e 
p l a n t i n g t o h i s need f o r t r e a t m e n t , I would 
have t o say t h a t t h i s work c o u l d have 
c o n t r i b u t e d t o h i s need f o r t r e a t m e n t equal 
t o any o t h e r moderate type o f a c t i v i t y 
c o u l d have c o n t r i b u t e d t o h i s acute 
c o n d i t i o n . I t i s my o p i n i o n t h a t had t h e 
p a t i e n t s t i l l been o f f work and r e s t i n g h i s 
c o n d i t i o n would not have ag g r a v a t e d , but 
any normal type o f a c t i v i t y c o u l d have 
aggravated i t such as p l a n t i n g t r e e s or any 
o t h e r a c t i v i t y o f a moderate n a t u r e . " 

We f i n d Dr. Moor's c o n c l u s i o n s t o be l e s s p e r s u a s i v e 
t h a n Dr. Huston's, f o r two reasons. F i r s t , Dr. Moor's o p i n i o n 
r e g a r d i n g the r e l a t i v e c o n t r i b u t i o n of the t r e e p l a n t i n g work t o 
c l a i m a n t ' s p r e s e n t c o n d i t i o n i s l a r g e l y based on an i n c o r r e c t 
assumption t h a t t h e work was r e l a t i v e l y l i g h t . Claimant's 
c r e d i b l e t e s t i m o n y e s t a b l i s h e s t h a t , i n f a c t , t he work was q u i t e 
heavy and i n v o l v e d much l i f t i n g , bending and t w i s t i n g . 

Second, Dr. Moor assumed t h a t c l a i m a n t had a p r e e x i s t i n g 
L4-5 d i s c l e s i o n , r e s u l t i n g from the 1984 i n j u r y , t h a t was 
aggravated by the t r e e p l a n t i n g work. Although t h e r e i s some 
evidence t h a t c l a i m a n t s u f f e r e d some r i g h t s c i a t i c a a f t e r t h e 
f i r s t i n j u r y , from which a d i s c l e s i o n might be i n f e r r e d , t h e r e i s 
no contemporaneous me d i c a l evidence or d i a g n o s i s t o s u s t a i n such 
an assumption. Even i f Dr. Moor's assumption i s g i v e n w e i g h t as 
an u n c o n t r o v e r t e d "educated guess," however, i t s l e g a l e f f e c t does 
not w a r r a n t a f i n d i n g of a g g r a v a t i o n versus new i n j u r y . Dr. 
Moor's o p i n i o n acknowledges t h a t the t r e e p l a n t i n g work d i d 
m a t e r i a l l y c o n t r i b u t e t o c l a i m a n t ' s p r e s e n t c o n d i t i o n . See 
Peterson v. Eugene F. B u r r i l l Lumber, 294 Or 537, 543 ( 1 9 8 3 ) . 
Even i f c l a i m a n t d i d have a d i s c l e s i o n as a r e s u l t of t h e 1984 
i n j u r y , " [ I ] f the second i n c i d e n t c o n t r i b u t e s i n d e p e n d e n t l y t o t h e 
i n j u r y , t he second i n s u r e r i s s o l e l y l i a b l e , even i f t h e i n j u r y 
would have been much l e s s severe i n the absence of t h e p r i o r 
c o n d i t i o n , and even i f the p r i o r i n j u r y c o n t r i b u t e d the major p a r t 
t o t he f i n a l c o n d i t i o n . " Smith v. Ed's Pancake House, 27 Or App 
361, 365 ( 1 9 7 6 ) . We f i n d t h a t , a t a minimum, work e x e r t i o n a t 
Western Employers' i n s u r e d concurred w i t h the 1984 i n j u r y a t EBI's 
i n s u r e d t o cause c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r 
medical s e r v i c e s . Western Employers' i s , t h e r e f o r e , r e s p o n s i b l e 
f o r c l a i m a n t ' s compensation. See Boise Cascade Corp. v. S t a r b u c k , 
296 Or 238, 245 ( 1 9 8 4 ) . 

Claimant s p e c i f i c a l l y e l e c t e d t o be a nominal p a r t y on 
Board r e v i e w . No a t t o r n e y f e e i s awarded on Board r e v i e w . Cf. 
Petshow v. Farm Bureau I n s . Co., 76 Or App 563, 570-71 ( 1 9 8 5 ) ; 
S t a n l e y C. Phipps, 38 Van N a t t a 13 (WCB Case Nos. 84-01838 & 
84-02301, January 14, 1986). Because c l a i m a n t overcame EBI's 
d e n i a l of c o m p e n s a b i l i t y , even though we now f i n d EBI not t o be 
r e s p o n s i b l e f o r compensation, the a t t o r n e y f e e awarded c l a i m a n t ' s 
a t t o r n e y by the Referee, t o be p a i d by EBI w i l l be a f f i r m e d . ORS 
656.386(1). 

ORDER 

The Referee's order dated J u l y 15, 1985 i s r e v e r s e d i n 
p a r t . Western Employers Insurance's d e n i a l dated March 5, 1985 i s 
se t a s i d e and t h i s c l a i m i s remanded t o Western Employers 
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I n s u r a n c e f o r acceptance and p r o c e s s i n g a c c o r d i n g t o law. EBI 
Companies' d e n i a l dated March 15, 1985 i s s e t a s i d e i n s o f a r as i t 
denies or p u r p o r t s t o deny the c o m p e n s a b i l i t y o f c l a i m a n t ' s low 
back c o n d i t i o n ; the remainder of the d e n i a l i s approved. The 
Referee's award t o c l a i m a n t ' s a t t o r n e y of $1,300 as a reasonable 
a t t o r n e y f e e , t o be p a i d by EBI Companies, i s a f f i r m e d . Western 
Employers Insurance s h a l l reimburse t o EBI Companies a l l c l a i m 
c o s t s , e x c l u s i v e of the a t t o r n e y fee awarded c l a i m a n t ' s a t t o r n e y , 
p a i d p ursuant t o the Referee's o r d e r h e r e i n . 

THERESA M. FLOWERS, C l a i m a n t Own Motion 85-0535M 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y J a n u a r y 28, 1986 

Own Motion O r d e r 
Claimant has requested t h a t the Board e x e r c i s e i t s own m o t i o n 

a u t h o r i t y and g r a n t t o her compensation f o r permanent t o t a l 
d i s a b i l i t y f o r her September 5, 1975 i n d u s t r i a l i n j u r y . 
C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r opposes 
g r a n t i n g own motion r e l i e f . 

C l aimant's c l a i m was l a s t c l o s e d by D e t e r m i n a t i o n Order on 
May 8, 1984 which i n c r e a s e d her permanent d i s a b i l i t y 
compensation. She c u r r e n t l y has been awarded compensation f o r 192 
degrees f o r 60 p e r c e n t unscheduled d i s a b i l i t y f o r i n j u r y t o her 
low back, 82.5 degrees f o r 55 p e r c e n t l o s s of f u n c t i o n of her 
r i g h t l e g and 67.5 degrees f o r 45 p e r c e n t l o s s o f f u n c t i o n o f her 
l e f t l e g . She seeks permanent t o t a l d i s a b i l i t y , c o n t e n d i n g she 
d i d n o t r e c e i v e n o t i c e t h a t v o c a t i o n a l r e h a b i l i t a t i o n was n o t 
f e a s i b l e u n t i l a f t e r t he one-year appeal p e r i o d from the May 8, 
1984 D e t e r m i n a t i o n Order had e x p i r e d . She a l s o s t a t e s t h a t an 
A p r i l 9, 1985 l e t t e r from Dr. G r i t z k a was not r e c e i v e d by her 
a t t o r n e y u n t i l J u l y 1985, two months a f t e r the appeal p e r i o d 
e x p i r e d . I n t h a t l e t t e r Dr. G r i t z k a i n d i c a t e d he f e l t c l a i m a n t 
was not r e h a b i l i t a t a b l e . 

As e a r l y as 1983, Dr. G r i t z k a i n d i c a t e d t h a t c o n s i d e r a t i o n 
should be g i v e n t o t h e p o s s i b i l i t y t h a t c l a i m a n t was a t t h a t t i m e 
permanently and t o t a l l y d i s a b l e d . I n August 1984, o n l y t h r e e 
months a f t e r issuance o f the l a s t D e t e r m i n a t i o n Order, Dr. G r i t z k a 
s t a t e d t h a t " i t i s s t i l l my o p i n i o n t h a t t h i s p a t i e n t i s 
v o c a t i o n a l l y n o n - r e h a b i l i t a t a b l e and i f t h a t can be c o n s t r u e d t o 
mean t h a t the p a t i e n t i s t o t a l l y d i s a b l e d , on t h e b a s i s o f t h e 
whole person, then t h a t i s my o p i n i o n . " We conclude t h a t c l a i m a n t 
may not have had enough evidence upon which t o prove she was 
permanently and t o t a l l y d i s a b l e d w i t h i n one year a f t e r t h e 
D e t e r m i n a t i o n Order, but she c e r t a i n l y had enough evidence upon 
which t o base an appeal of t h e o r d e r . She f a i l e d t o appeal t h e 
D e t e r m i n a t i o n Order i n a t i m e l y manner. The Board w i l l n o t use 
i t s own motion a u t h o r i t y t o a l l o w compensation where o t h e r l e g a l 
remedies were a v a i l a b l e t o the c l a i m a n t but not pursued. 

We have a l s o c o n s i d e r e d t h e p o s s i b i l i t y t h a t c l a i m a n t ' s 
c o n d i t i o n has m a t e r i a l l y worsened s i n c e the l a s t arrangement of 
compensation, t h e r e b y j u s t i f y i n g c l a i m reopening under ORS 
656.278. However, we f i n d no p e r s u a s i v e evidence o f an o b j e c t i v e 
w o r s e n i n g . The r e q u e s t f o r own motion r e l i e f i s hereby d e n i e d . 

I T IS SO ORDERED. 
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CHARLES T. F R I E D L E Y , C l a i m a n t WCB 85-00491 
R o b e r t L . Chapman, C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1986 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The s e l f - i n s u r e d employer re q u e s t s review of t h a t 
p o r t i o n of Referee Brown's order which s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n and medical s e r v i c e s c l a i m f o r a low back 
c o n d i t i o n . I n h i s respondent's b r i e f , c l a i m a n t contends t h a t t h e 
employer's d e n i a l was unreasonable. We f i n d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h t h a t h i s c u r r e n t low back c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o h i s A p r i l 1982 compensable i n j u r y . 
Consequently, we r e v e r s e the Referee's o r d e r . 

Claimant was 33 years of age a t the time o f h e a r i n g . I n 
A p r i l 1982, w h i l e w o r k i n g as a b a r t e n d e r , he s u s t a i n e d a low back 
i n j u r y when he stooped t o l i f t a keg of beer. Dr. G e l l e r , 
c h i r o p r a c t o r , diagnosed lumbar s u b l u x a t i o n and lumbar s t r a i n . Dr. 
G e l l e r t e s t i f i e d t h a t c l a i m a n t gave a h i s t o r y of a p r i o r back 
i n j u r y which had o c c u r r e d i n Hawaii two years b e f o r e t h i s A p r i l 
1982 i n j u r y . A l t h o u g h c l a i m a n t t e s t i f i e d t h a t the Hawaiian 
i n c i d e n t i n v o l v e d h i s mid-back, he conceded t h a t he had a l s o 
r e c e i v e d low back c h i r o p r a c t i c a d j u s t m e n t s . 

Claimant missed no time from work as a r e s u l t o f h i s 
A p r i l 1982 i n j u r y . However, he c o n t i n u e d t o r e c e i v e p e r i o d i c 
c h i r o p r a c t i c a d j u s t m e n t s from Dr. G e l l e r . From August 1982 u n t i l 
December 1982 c l a i m a n t sought no medical t r e a t m e n t , but f r o m 
February 1983 t h r o u g h December 1983 c l a i m a n t r e c e i v e d c h i r o p r a c t i c 
t r e a t m e n t a t l e a s t once a month. Except f o r a few r e f e r e n c e s t o 
r i g h t l e g c o m p l a i n t s d u r i n g March 1983 and August 1983 v i s i t s t o 
Dr. G e l l e r , c l a i m a n t ' s c o m p l a i n t s p r i m a r i l y concerned h i s l e f t 
l e g . These l e f t l e g c o m p l a i n t s i n c l u d e d numbness as w e l l as p a i n . 

I n the l a t e summer of 1982 c l a i m a n t was l a i d o f f from 
h i s employment as a b a r t e n d e r . For the f i r s t t h r e e or f o u r months 
of 1983 he leased and operated a car wash. The p r o l o n g e d s t a n d i n g 
on c o n c r e t e as w e l l as c l a i m a n t ' s bending a c t i v i t i e s i n c r e a s e d h i s 
symptoms. Claimant l e f t t h e car wash business and became a p a r t 
owner i n a greenhouse. This e n t e r p r i s e e x i s t e d f o r a p p r o x i m a t e l y 
e i g h t t o t e n months, u n t i l t he f i r s t q u a r t e r of 1984. At t h e 
c l o s e of t h i s business c l a i m a n t a p p l i e d f o r and r e c e i v e d 
unemployment b e n e f i t s f o r the next s i x t o e i g h t months. 

Claimant r e t u r n e d t o Dr. G e l l e r i n May 1984. Dr. G e l l e r 
had l a s t examined c l a i m a n t i n December 1983. Claimant's 
c o m p l a i n t s i n c l u d e d lower back p a i n i n the l e f t g l u t e a l a r e a . 
I n t e r p r e t i n g c l a i m a n t ' s n e u r o l o g i c a l t e s t s as e s s e n t i a l l y n o r m a l , 
Dr. G e l l e r opined t h a t t h e r e was no c l i n i c a l i n d i c a t i o n of a 
h e r n i a t e d d i s c . 

I n September 1984 Dr. Coplen, c h i r o p r a c t o r , became 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . Claimant complained of low back 
and l e f t b u t t o c k p a i n , w i t h an o c c a s i o n a l r a d i a t i n g sharp p a i n 
i n t o the l e f t l e g . Dr. Coplen diagnosed moderate lu m b o s a c r a l 
s t r a i n / s p r a i n w i t h accompanying l e f t r a d i c u l a r p a i n . Dr. Coplen 
f u r t h e r r e p o r t e d t h a t c l a i m a n t was c u r r e n t l y o f f work and would 
r e q u i r e c h i r o p r a c t i c t r e a t m e n t a p p r o x i m a t e l y t h r e e times a week. 
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I n December 1984 c l a i m a n t s i g n e d a w r i t t e n s t a t e m e n t 
d e s c r i b i n g t h e h i s t o r y of h i s low back problems, as w e l l as h i s 
a c t i v i t i e s s i n c e h i s A p r i l 1982 compensable i n j u r y . The s t a t e m e n t 
e r r o n e o u s l y d e c l a r e d t h a t c l a i m a n t had never had a p r i o r back 
problem. Claimant a l s o i n d i c a t e d i n t h e statement t h a t Dr. G e l l e r 
had a d v i s e d him t o s t o p w o r k i n g . Claimant a d m i t t e d a t t h e h e a r i n g 
t h a t Dr. G e l l e r had not made such a recommendation. The s t a t e m e n t 
a l s o d i d not mention t h a t c l a i m a n t had owned and o p e r a t e d a 
greenhouse business f o r e i g h t t o t e n months. 

I n March 1985 c l a i m a n t was examined by Dr. Dunn, 
neurosurgeon. Claimant p r i m a r i l y complained of low back p a i n , 
which r a d i a t e d i n t o h i s b u t t o c k s and l e g s . Dr. Dunn's s u s p i c i o n 
of a h e r n i a t e d d i s c , c e n t r a l l y l o c a t e d a t L4-5, was s u b s e q u e n t l y 
c o n f i r m e d by a CT scan. I n Dr. Dunn's o p i n i o n c l a i m a n t ' s 
c o n d i t i o n had worsened and was d e f i n i t e l y r e l a t e d t o h i s A p r i l 
1982 i n j u r y . 

Dr. Dunn based h i s o p i n i o n on a number o f p o i n t s 
unsupported by t h e r e c o r d . To b e g i n , Dr. Dunn was under t h e 
i m p r e s s i o n t h a t c l a i m a n t had no back d i f f i c u l t i e s p r i o r t o t h e 
A p r i l 1982 i n j u r y . Dr. Dunn noted t h a t c l a i m a n t had s u f f e r e d an 
i n j u r y i n 1980 or 1981. However, i t was Dr. Dunn's u n d e r s t a n d i n g 
t h a t c l a i m a n t had s u f f e r e d a r i b f r a c t u r e , r a t h e r t h a n a back 
i n j u r y . Secondly, c l a i m a n t ' s h i s t o r y t o Dr. Dunn suggested t h a t 
c l a i m a n t had missed t i m e from work as a r e s u l t o f h i s compensable 
i n j u r y . Moreover, the medical r e p o r t f a i l e d t o r e f e r t o 
c l a i m a n t ' s work a c t i v i t i e s s i n c e the A p r i l 1982 i n j u r y . T h i r d l y , 
Dr. Dunn r e p o r t e d t h a t c l a i m a n t experienced an immediate onset o f 
back and r i g h t e x t r e m i t y p a i n , whereas the r e c o r d i n d i c a t e s t h a t 
c l a i m a n t ' s i n i t i a l c o m p l a i n t s were l e f t s i d e d . F i n a l l y , 
c l a i m a n t ' s h i s t o r y i n d i c a t e d t h a t h i s symptoms had c o n t i n u e d 
unabated s i n c e h i s compensable i n j u r y , y e t Dr. G e l l e r ' s r e c o r d s 
demonstrate t h a t c l a i m a n t sought no medical t r e a t m e n t f o r s e v e r a l 
months a t a t i m e d u r i n g b o t h 1983 and 1984. 

Claimant t e s t i f i e d t h a t he has not been f r e e of low back 
symptoms s i n c e t h e A p r i l 1982 i n j u r y . The l o c a t i o n o f t h e 
symptoms has p e r i o d i c a l l y f l u c t u a t e d between h i s l e f t and r i g h t 
s i d e , i n c l u d i n g e i t h e r b u t t o c k and l e g . Claimant guessed t h a t t h e 
l o n g e s t t i m e he had gone w i t h o u t t r e a t m e n t "would p r o b a b l y be 60 
days." 

Based on demeanor a l o n e , the Referee had no reason t o 
q u e s t i o n c l a i m a n t ' s r e l i a b i l i t y . However, the Referee 
acknowledged t h a t based on the t o t a l i t y o f the r e c o r d c l a i m a n t ' s 
r e l i a b i l i t y was a c l o s e q u e s t i o n . Reasoning t h a t c l a i m a n t ' s 
t e s t i m o n y c o n c e r n i n g h i s i n t e r m i t t e n t e x a c e r b a t i o n s and r e m i s s i o n s 
was c o n s i s t e n t w i t h the medical h i s t o r i e s of Drs. G e l l e r and Dunn, 
the Referee concluded t h a t c l a i m a n t ' s a g g r a v a t i o n and medical 
s e r v i c e s c l a i m s were compensable. 

I n o r d e r t o prove c o m p e n s a b i l i t y of e i t h e r h i s m e d i c a l 
s e r v i c e s or a g g r a v a t i o n c l a i m , c l a i m a n t must e s t a b l i s h t h a t h i s 
c u r r e n t c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . 
Poole v. SAIF, 69 Or App 503 ( 1 9 8 4 ) ; Van Horn v. J e r r y J e r z e l , 
I n c . , 66 Or App 457 ( 1 9 8 4 ) . I f the h i s t o r y g i v e n by c l a i m a n t i s 
i n a c c u r a t e or i n c o m p l e t e , the p e r s u a s i v e impact o f an o p i n i o n 
generated t h e r e f r o m i s s u b s t a n t i a l l y decreased. M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . 
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We are not persuaded t h a t c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s A p r i l 1982 compensable 
i n j u r y . C o n s i d e r i n g the c o m p l e x i t i e s i n v o l v e d i n e s t a b l i s h i n g a 
cau s a l l i n k between an A p r i l 1982 n o n d i s a b l i n g i n j u r y and t h e 
subsequent d i a g n o s i s o f a h e r n i a t e d d i s c some t h r e e years 
p o s t - i n j u r y / t h e accuracy o f a medical h i s t o r y i s an e s s e n t i a l 
i n g r e d i e n t i n p r o d u c i n g a p e r s u a s i v e medical o p i n i o n . Dr. Dunn's 
o p i n i o n d e f i n i t e l y s u p p o r t s a cau s a l r e l a t i o n s h i p between 
c l a i m a n t ' s c u r r e n t c o m p l a i n t s and the i n d u s t r i a l i n j u r y . However, 
Dr. Dunn's r e p o r t i n d i c a t e s t h a t c l a i m a n t e x p e r i e n c e d no back 
problems p r i o r t o th e A p r i l 1982 i n j u r y . Moreover, t h e r e p o r t 
suggests t h a t c l a i m a n t has been r e c e i v i n g t r e a t m e n t on a more or : 

l e s s c o n s i s t e n t b a s i s s i n c e h i s compensable i n j u r y . F i n a l l y , t h e 
r e p o r t f a i l s t o address the p o s s i b l e c o n t r i b u t i o n o f c l a i m a n t ' s 
subsequent work a c t i v i t i e s . Inasmuch as Dr. Dunn's o p i n i o n i s 
based upon an i n c o m p l e t e , and sometimes i n a c c u r a t e , m e d i c a l 
h i s t o r y , we f i n d the c o n c l u s i o n s d e r i v e d from t h i s f l a w e d 
i n f o r m a t i o n u n p e r s u a s i v e . 

Furthermore, the numerous d i s c r e p a n c i e s between 
c l a i m a n t ' s t e s t i m o n y and h i s medical h i s t o r i e s and p r i o r w r i t t e n 
statement cause us t o q u e s t i o n h i s r e l i a b i l i t y as a w i t n e s s . 
Thus, a l t h o u g h l a y t e s t i m o n y may be s u f f i c i e n t t o e s t a b l i s h 
c o m p e n s a b i l i t y i n c e r t a i n s i t u a t i o n s , we f i n d c l a i m a n t ' s t e s t i m o n y 
i n s u f f i c i e n t under the circumstances d e t a i l e d above. 

C o n s i d e r i n g c l a i m a n t ' s q u e s t i o n a b l e r e l i a b i l i t y , t h e 
absence of a p e r s u a s i v e medical o p i n i o n l i n k i n g c l a i m a n t ' s 
o r i g i n a l n o n d i s a b l i n g A p r i l 1982 i n j u r y t o h i s c u r r e n t c o n d i t i o n , 
and the e x i s t e n c e o f subsequent work a c t i v i t i e s which a t l e a s t 
r a i s e the p o s s i b i l i t y of another e x p l a n a t i o n f o r c l a i m a n t ' s 
c u r r e n t c o m p l a i n t s w e f i n d t h a t the employer's d e n i a l s h o u l d be 
upheld. 

ORDER 

The Referee's order dated J u l y 17, 1985 i s r e v e r s e d . 
The s e l f - i n s u r e d employer's d e n i a l i s s u e d December 13, 1984 i s 
r e i n s t a t e d . 
DELMAR R. GOODRICH, Claimant, Own Motion 85-0047M 
Joseph D. Post, Claimant's Attorney January 28, 1986 
SAIF Corp Legal, Defense Attorney Second Own Motion Determination 

on Reconsideration 
The Board i s s u e d an order on January 2, 1986 which g r a n t e d 

c l a i m a n t an a d d i t i o n a l award of compensation equal t o 48 degrees 
f o r 15 p e r c e n t unscheduled d i s a b i l i t y f o r i n j u r y t o h i s low back 
and a l l o w e d an a t t o r n e y fee equal t o 25% of the i n c r e a s e d 
compensation not t o exceed $410. Claimant has requested t h a t t h e 
a t t o r n e y fee be i n c r e a s e d t o $840 and t h a t h i s permanent p a r t i a l 
d i s a b i l i t y compensation be p a i d i n a lump sum. The motion was 
signe d by bot h c l a i m a n t and h i s a t t o r n e y . 

We conclude c l a i m a n t ' s requests are reasonable and hereby 
amend our January 2, 1986 order t o i n c l u d e the f o l l o w i n g : 

The i n c r e a s e d permanent p a r t i a l d i s a b i l i t y compensation 
g r a n t e d by t h i s o rder s h a l l be p a i d t o c l a i m a n t i n a lump sum. 
Claimant's a t t o r n e y ' s fee i s in c r e a s e d t o a maximum of $840, 
payable out o f the compensation. 

IT IS SO ORDERED. 
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DAVID D. ISAAC, C l a i m a n t WCB 85-01679 & 84 - 1 3 6 3 4 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1986 
D a n i e l J . DeNorch, D e f e n s e A t t o r n e y O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n o f Referee 
Wilson's o r d e r , as adhered t o on r e c o n s i d e r a t i o n , t h a t a f f i r m e d 
the SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
d e r m a t i t i s and a f f i r m e d L i b e r t y Northwest Insurance Company's 
( L i b e r t y N o r t h w e s t ) d e n i a l of c l a i m a n t ' s new i n j u r y c l a i m f o r the 
same c o n d i t i o n . The i s s u e s on review are whether the Referee 
p r o p e r l y upheld b o t h d e n i a l s and, i f n o t , which o f t h e i n s u r e r s i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

We draw from t h e Referee's statement of the f a c t s . On 
August 14, 1984 c l a i m a n t was seen by an emergency room p h y s i c i a n , 
Dr. Lewis, w i t h a rash on h i s hands. Claimant r e l a t e d t h a t a s k i n 
i n f e c t i o n had r e c e n t l y developed w h i l e he washed dishes f o r SAIF's 
i n s u r e d . 

Claimant's c o n d i t i o n was u l t i m a t e l y diagnosed as 
i m p e t i g i n i z e d l e s i o n s . He f i l e d a c l a i m w i t h SAIF on August 20, 
1983. He was r e l e a s e d f o r r e g u l a r work a month l a t e r . Soon 
t h e r e a f t e r c l a i m a n t experienced a r e t u r n of symptoms. Dr. W r i g h t 
a d v i s e d him t o a v o i d wet work. SAIF denied c l a i m a n t ' s c l a i m on 
November 17, 1983. 

I n May 1984 Dr. Wright advised c l a i m a n t ' s a t t o r n e y t h a t 
c l a i m a n t ' s dishwashing employment was a m a t e r i a l cause o f h i s s k i n 
c o n d i t i o n . Claimant was again r e l e a s e d t o r e t u r n t o work, b u t was 
a d v i s e d t o wear w a t e r p r o o f g l o v e s . 

On October 1 , 1984 SAIF e n t e r e d i n t o a s t i p u l a t e d 
agreement whereby i t r e s c i n d e d i t s d e n i a l and p a i d temporary t o t a l 
d i s a b i l i t y b e n e f i t s i n exchange f o r c l a i m a n t ' s d i s m i s s a l of h i s 
request f o r h e a r i n g . B e n e f i t s were p a i d t h r o u g h November 2 1 , 
1983, the date c l a i m a n t was r e l e a s e d t o r e t u r n t o work. 

I n l a t e October 1984 c l a i m a n t r e t u r n e d t o Dr. W r i g h t , 
again c o m p l a i n i n g o f s k i n problems. Claimant had begun work f o r a 
cannery i n s u r e d by L i b e r t y Northwest. Dr. Wright observed 
erythema o f c l a i m a n t ' s d i s t a l palmar f i n g e r s u r f a c e s w i t h 
s c a t t e r e d s m a l l deep v e s i c l e s . Claimant f i l e d a c l a i m w i t h 
L i b e r t y Northwest on October 23, 1984. The c l a i m was denied on 
December 13, 1984, and on the same date L i b e r t y Northwest 
requested t h a t t h e Workers' Compensation Department d e s i g n a t e a 
paying agent pursuant t o ORS 656.307(1). 

I n answer t o q u e s t i o n s posed by L i b e r t y Northwest, Dr. 
Wright s t a t e d t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n was s u b s t a n t i a l l y 
the same as t h a t f o r which he was t r e a t e d a f t e r i t developed a t 
SAIF's i n s u r e d ' s , and t h a t the most r e c e n t f l a r e - u p was 
e s s e n t i a l l y a r e c u r r e n c e o f t h a t c o n d i t i o n . He a l s o suggested 
t h a t t h e cannery employment t e m p o r a r i l y worsened c l a i m a n t ' s 
u n d e r l y i n g d i s e a s e . 

I n January 1985 Dr. W r i g h t s t a t e d i n response t o SAIF's 
q u e s t i o n i n g t h a t c l a i m a n t ' s cannery work had r e s u l t e d i n t h e need 
f o r f u r t h e r m e d i c a l t r e a t m e n t . Dr. Wright f e l t t h a t two f a c t o r s 
had caused the most r e c e n t f l a r e - u p : an u n d e r l y i n g c o n d i t i o n known 
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as " d y s h i d o t r i c exzema," and c l a i m a n t ' s doing wet work i n v o l v i n g 
c o n t a c t w i t h p o t e n t i a l l y i r r i t a t i n g substances. Based on Dr. 
W r i g h t ' s r e p o r t , SAIF i s s u e d a January 25, 1985 d e n i a l of f u r t h e r 
r e s p o n s i b i l i t y f o r subsequent exposures, and p a r t i c u l a r l y f o r t h e 
cannery exposure. The d e n i a l was p u r p o r t e d l y not based on the 
c o m p e n s a b i l i t y of c l a i m a n t ' s c o n d i t i o n , however, f o r SAIF a l s o 
re q u e s t e d the d e s i g n a t i o n of a paying agent. 

L i b e r t y Northwest was u l t i m a t e l y d e s i g n a t e d as p a y i n g 
agent. I t c o n t i n u e d t o pay i n t e r i m compensation t h r o u g h March 6, 
1985, when Dr. W r i g h t found c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . 
I n Dr. W r i g h t ' s o p i n i o n , any permanent r e s i d u a l s c l a i m a n t might 
s u f f e r would not have r e s u l t e d from employment. Claimant was 
r e l e a s e d t o r e t u r n t o work and was again advised t o a v o i d wet 
e n v i r o n m e n t s . 

SAIF requested Dr. W r i g h t ' s o p i n i o n r e g a r d i n g t h e causal 
r e l a t i o n s h i p between the dishwashing exposure i n 1983 and t h e 
d e r m a t i t i s f l a r e - u p i n 1985. I n Dr. W r i g h t ' s o p i n i o n t h e r e was no 
r e l a t i o n s h i p . 

Claimant t e s t i f i e d t h a t he had been washing d i s h e s f o r 
a p p r o x i m a t e l y a year and a h a l f a t the time h i s c o n d i t i o n f i r s t 
a rose. When he began work l a t e r a t the cannery, the c o n d i t i o n had 
c l e a r e d . Claimant had done no wet work between j o b s . A f t e r 
w o r k i n g i n wet c o n d i t i o n s a t the cannery, however, t h e c o n d i t i o n 
r e t u r n e d . Claimant had p r e v i o u s l y worked f o r the cannery and had 
developed a r a s h , but of a d i f f e r e n t q u a l i t y and w i t h no i n f e c t i o n . 

Dr. W r i g h t was deposed on J u l y 27, 1985. I n h i s 
o p i n i o n , c l a i m a n t had an eczema c o n d i t i o n t h a t p r e e x i s t e d h i s 
dishwashing employment exposure. The cause of the c o n d i t i o n i s 
unknown; i t occurs e p i s o d i c a l l y . The s k i n l e s i o n s a s s o c i a t e d w i t h 
c l a i m a n t ' s eczema p e r m i t t e d i r r i t a t i n g substances t h a t c l a i m a n t 
c o n t a c t e d on b o t h the dishwashing and cannery jobs t o e n t e r t h e 
s k i n , r e s u l t i n g i n d e r m a t i t i s . Dr. Wright noted t h a t c l a i m a n t ' s 
d e r m a t i t i s c l e a r e d w i t h o u t permanent r e s i d u a l s a f t e r each 
employment exposure and t h a t the u n d e r l y i n g eczema c o n d i t o n was 
u n a f f e c t e d by e i t h e r j o b . 

The Referee found t h i s case t o be m e d i c a l l y complex, 
r e q u i r i n g e x p e r t m e d i c a l d i a g n o s i s of t h e c a u s a t i v e elements o f 
c l a i m a n t ' s c o n d i t i o n . He r e l i e d on the v a r i o u s r e p o r t s and the 
d e p o s i t i o n of Dr. W r i g h t , who diagnosed two c o n d i t i o n s : t h e 
u n d e r l y i n g eczema c o n d i t i o n and the d e r m a t i t i s t h a t r e s u l t e d from 
t r a n s i e n t exposure t o i r r i t a n t s . Dr. Wright found the d e r m a t i t i s 
c o n d i t i o n t o be temporary and the eczema c o n d i t i o n t o be u n r e l a t e d 
t o e i t h e r the dishwashing or cannery employments. R e l y i n g on Dr. 
W r i g h t ' s s t a t e m e n t s , the Referee a f f i r m e d b o t h d e n i a l s i s s u e d by 
the i n s u r e r s . The e f f e c t of t h e Referee's order was t o f i n d 
c l a i m a n t ' s c o n d i t i o n s not compensable. 

On r e v i e w , c l a i m a n t argues t h a t the Referee's o r d e r was 
l e g a l e r r o r , i . e . , t h a t the Referee r u l e d on the c o m p e n s a b i l i t y of 
c l a i m a n t ' s c o n d i t i o n s when, i n f a c t , t h e o n l y i s s u e a t h e a r i n g was 
which of two i n s u r e r s was r e s p o n s i b l e . We agree w i t h c l a i m a n t ' s 
a s s e r t i o n and modify the Referee's o r d e r . 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n s was not an 
i s s u e a t h e a r i n g ; b o t h i n s u r e r s s p e c i f i c a l l y conceded 
c o m p e n s a b i l i t y and the Referee acknowledged t h a t t h e i s s u e b e f o r e 
him was r e s p o n s i b i l i t y . A p p a r e n t l y because he found t h e m e d i c a l 
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r e c o r d t o be c l e a r l y u n f a v o r a b l e t o the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n d i t i o n s , however, the Referee u l t i m a t e l y a f f i r m e d 
b o t h i n s u r e r s ' d e n i a l s . 

We agree t h a t i f c o m p e n s a b i l i t y had been a t i s s u e , 
c l a i m a n t would n o t have p r e v a i l e d . Because c o m p e n s a b i l i t y was 
conceded a t h e a r i n g , however, t h e Referee was not a t l i b e r t y t o 
e n t e r t a i n t h a t i s s u e . Someone, by o p e r a t i o n o f law, i f not on t h e 
f a c t s , i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n s . I t i s now up t o 
us t o determine who s h a l l be r e s p o n s i b l e f o r c l a i m a n t ' s 
compensation. 

L i b e r t y Northwest has o f f e r e d no b r i e f on r e v i e w ; i t i s 
c o n t e n t w i t h the Referee's o r d e r . SAIF does not address t h e 
Referee's c o m p e n s a b i l i t y f i n d i n g s ; i t argues t h a t L i b e r t y 
Northwest s h o u l d be found r e s p o n s i b l e . A f t e r c o n s i d e r i n g t h e 
Referee's o r d e r and SAIF's arguments on r e v i e w , we f i n d SAIF t o be 
the r e s p o n s i b l e i n s u r e r by v i r t u e o f i t s 1983 s t i p u l a t e d 
acceptance o f c l a i m a n t ' s c o n d i t i o n . 

I n Bauman v. SAIF, 295 Or 788 (1 9 8 3 ) , t h e c o u r t h e l d 
t h a t absent a showing of i l l e g a l a c t i v i t y , t h e e m p l o y e r / i n s u r e r ' s 
acceptance of a c l a i m p r e c l u d e s a subsequent d e n i a l o f the c l a i m 
once the 60-day s t a t u t o r y p e r i o d f o r acceptance or d e n i a l has 
ru n . Bauman i s a p p l i c a b l e i n the i n s t a n t case. 

Al t h o u g h Bauman i n v o l v e d c o m p e n s a b i l i t y r a t h e r t h a n 
r e s p o n s i b i l i t y , t h e Court o f Appeals has h e l d t h a t under c e r t a i n 
c i r c u m s t a n c e s , Bauman i s a p p l i c a b l e t o r e s p o n s i b i l i t y cases as 
w e l l . I n Jeld-Wen, I n c . v. McGehee, 72 Or App 12, rev den, 299 Or 
203 ( 1 9 8 5 ) , c l a i m a n t s u f f e r e d s u c c e s s i v e i n j u r i e s w h i l e employed 
by d i f f e r e n t employers. Subsequent t o the second i n j u r y , c l a i m a n t 
f i l e d an a g g r a v a t i o n c l a i m w i t h t he f i r s t employer and a c l a i m f o r 
new i n j u r y w i t h t h e second. The second employer denied t h e new 
i n j u r y c l a i m . The f i r s t employer accepted c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , and l a t e r i s s u e d a r e t r o a c t i v e d e n i a l . The c o u r t found t h e 
f i r s t employer r e s p o n s i b l e by o p e r a t i o n o f law, h o l d i n g t h a t 
Bauman p r o h i b i t e d t h e r e t r o a c t i v e d e n i a l . The c o u r t n o t e d : 

"We see n o t h i n g i n the Supreme Court's 
h o l d i n g i n Bauman or i n the n a t u r e o f 
r e s p o n s i b i l i t y i s s u e s as opposed t o 
c o m p e n s a b i l i t y i s u e s t h a t persuades us t o 
h o l d t h a t t h e Bauman r u l e i s not e q u a l l y 
a p p l i c a b l e i n a r e s o n s i b i l i t y d i s p u t e 
between employers." McGehee, 72 Or App a t 
15. 

The c o u r t reached a d i f f e r e n t r e s u l t i n R e t c h l e s s v. 
L a u r e l h u r s t T h r i f t w a y , 72 Or App 729, rev den, 299 Or 251 ( 1 9 8 5 ) , 
a case a l s o i n v o l v i n g r e s p o n s i b i l i t y . R e t c h l e s s , t o o , i n v o l v e d 
s u c c e s s i v e i n j u r i e s on d i f f e r e n t employments. F o l l o w i n g t h e 
second i n j u r y , c l a i m s were s u b m i t t e d t o bo t h employers' i n s u r e r s . 
The second i n s u r e r denied. The f i r s t i n s u r e r accepted c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , but l a t e r i s s u e d a r e t r o a c t i v e d e n i a l . The 
d e n i a l s went t o h e a r i n g and the Referee found t h e second i n s u r e r 
r e s p o n s i b l e over i t s argument t h a t Bauman sho u l d e s t o p t h e f i r s t 
i n s u r e r from r e t r o a c t i v e l y denying c l a i m a n t ' s accepted a g g r a v a t i o n 
c l a i m . 
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The c o u r t found the Ret c h l e s s s i t u a t i o n d i s t i n g u i s h a b l e 
from McGehee i n t h a t i n R e t c h l e s s , t he second i n s u r e r was 
u l t i m a t e l y found r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . The c o u r t 
h e l d t h a t t h e f i r s t i n s u r e r , which had accepted c l a i m a n t ' s c l a i m , 
remained r e s p o n s i b l e f o r payment of c l a i m a n t ' s compensation o n l y 
u n t i l a n other e n t i t y was found r e s p o n s i b l e . I n Mary G. Mischke, 
37 Van N a t t a 1155, 1157 (1 9 8 5 ) , we i n t e r p r e t e d t h i s t o mean t h a t , 
a l t h o u g h an e m p l o y e r / i n s u r e r may not deny the c l a i m v i s - a - v i s t h e 
c l a i m a n t , i t may l i t i g a t e the i s s u e of r e s p o n s i b i l i t y v i s - a - v i s 
a nother e m p l o y e r / i n s u r e r , so l o n g as the c l a i m a n t c o n t i n u e s t o 
r e c e i v e compensation. 

The p r e s e n t case i s u n l i k e R e t c h l e s s , f o r i n t h i s case 
the second i n s u r e r has not been found r e s p o n s i b l e f o r c l a i m a n t ' s 
compensation. Indeed, on the f a c t s , t h e second i n s u r e r i s not 
r e s p o n s i b l e . The p r e s e n t case resembles McGehee, however, i n t h a t 
i n b o t h cases, c l a i m a n t s ' c l a i m s were f i r s t accepted and then 
r e t r o a c t i v e l y d e n i e d , and no subsequent i n s u r e r was h e l d 
r e s p o n s i b l e . We f i n d t h a t , l i k e the f i r s t i n s u r e r i n McGehee, t h e 
f i r s t i n s u r e r i n the p r e s e n t case remains r e s p o n s i b l e f o r 
c l a i m a n t ' s compensation by o p e r a t i o n of law u n t i l another e n t i t y 
i s found r e s p o n s i b l e . SAIF i s the f i r s t i n s u r e r . 

This unique s i t u a t i o n r e q u i r e s our c o n s i d e r a t i o n o f 
whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e on Board r e v i e w . 
I n S t a n l e y C. Phipps, 38 Van Nat t a 13 ( f i l e d January 14, 1986), 
we noted t h a t OAR 438-47-090(1) r e q u i r e s c l a i m a n t ' s a t t o r n e y t o 
• a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e " i n the defense o f 
c l a i m a n t ' s r i g h t s i n or d e r t o generate a f e e . I n l i g h t o f Petshow 
v. Farm Bureau I n s . Co., 76 Or App 563 (198 5 ) , we i n t e r p r e t e d t h e 
phrase " a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e " t o mean t a k i n g a 
p o s i t i o n and a c t i v e l y l i t i g a t i n g a p o i n t b e a r i n g on t h e c l a i m a n t ' s 
e n t i t l e m e n t t o compensation or the amount t h e r e o f . 

I n the p r e s e n t case, n e i t h e r c l a i m a n t ' s e n t i t l e m e n t t o 
compensation nor the amount t h e r e o f were a t i s s u e a t h e a r i n g ; 
c o m p e n s a b i l i t y had been conceded, and the i s s u e was which o f two 
i n s u r e r s was r e s p o n s i b l e f o r payment. Claimant's a t t o r n e y , 
t h e r e f o r e , was not r e q u i r e d t o a c t i v e l y l i t i g a t e c l a i m a n t ' s 
e n t i t l e m e n t t o compensation a t h e a r i n g . The e f f e c t o f t h e 
Referee's a f f i r m a t i o n of bo t h i n s u r e r s ' d e n i a l s , however, was t o 
r e s u r r e c t t h e i s s u e of c o m p e n s a b i l i t y . On Board r e v i e w c l a i m a n t ' s 
a t t o r n e y n e c e s s a r i l y defended c l a i m a n t ' s e n t i t l e m e n t t o 
compensation as i f t h a t i s s u e had never been conceded. Under 
these circumstances we f i n d c l a i m a n t ' s a t t o r n e y t o be e n t i t l e d t o 
a fee f o r s e r v i c e s on Board review under ORS 656.382(2). Because 
we f i n d SAIF t o be the r e s p o n s i b l e i n s u r e r , i t s h a l l a l s o be 
r e s p o n s i b l e f o r the a t t e n d a n t a t t o r n e y f e e . No f e e s h a l l be 
awarded f o r s e r v i c e s a t h e a r i n g , however, f o r t h e c o m p e n s a b i l i t y 
of c l a i m a n t ' s c l a i m was not an i s s u e i n t h a t forum. 

ORDER 
1 The Referee's order dated August 13, 1985 i s m o d i f i e d i n 

p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the o r d e r t h a t 
a f f i r m e d SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s s e t 
a s i d e . Claimant's c l a i m i s remanded t o SAIF f o r p r o c e s s i n g and 
payment of compensation a c c o r d i n g t o law. Claimant's a t t o r n e y i s 
awarded $450 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . The remainder of the Referee's o r d e r i s a f f i r m e d . 

-69-



MARILYN L. JOHNSON, C l a i m a n t WCB 84-02595 & 8 4 - 0 3 6 2 2 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

EBI Companies request review of Referee Wilson's o r d e r 
which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m f o r a 
low back c o n d i t i o n and upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , the i s s u e s are 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

Claimant was 39 years of age a t t h e time o f h e a r i n g . I n 
March 1979, w h i l e p u l l i n g lumber o f f a p l a n e r c h a i n f o r SAIF's 
i n s u r e d , she s u f f e r e d a t h o r a c i c and lumbar muscle s t r a i n . X-rays 
r e v e a l e d some l a t e r a l s c o l i o s i s , b u t no obvious p a t h o l o g y . Dr. 
M c N e i l l y t e m p o r a r i l y took her o f f work and then r e l e a s e d her f o r 
l i g h t e r work. I n J u l y 1979 a D e t e r m i n a t i o n Order i s s u e d , awarding 
c l a i m a n t a p p r o x i m a t e l y t e n days of temporary t o t a l d i s a b i l i t y and 
two months of temporary p a r t i a l d i s a b i l i t y . 

A f t e r r e t u r n i n g t o work f o r SAIF's i n s u r e d c l a i m a n t 
performed a v a r i e t y of work a c t i v i t i e s . Most of her d u t i e s were 
l e s s p h y s i c a l l y demanding, but she a l s o worked on the green 
c h a i n . A l t h o u g h c l a i m a n t would e x p e r i e n c e " o c c a s i o n a l a c u t e 
f l a r e u p s w i t h her lower back", she d i d not seek medical t r e a t m e n t . 
I n May 1982 her employment was t e r m i n a t e d f o r economic reasons. 

Between May 1982 and November 1983 c l a i m a n t was 
unemployed. D u r i n g t h i s t i m e she worked on her f a r m , h a u l i n g 
f e e d , c u t t i n g wood, d i s t r i b u t i n g b a les of hay, and c a r i n g f o r 
l i v e s t o c k . Claimant p e r i o d i c a l l y sought m e d i c a l t r e a t m e n t f r o m 
Dr. Ekholm, o s t e o p a t h . G e n e r a l l y , these t r e a t m e n t s were 
p r e c i p i t a t e d by episodes o f e x c e s s i v e p h y s i c a l e x e r t i o n , such as 
p i t c h i n g b a l e s of hay or bending over t o b u i l d a f i r e . Dr. Ekholm 
diagnosed c h r o n i c t h o r a c o p e l v i c s t r a i n , a t t r i b u t i n g c l a i m a n t ' s 
symptoms t o her 1979 compensable i n j u r y . 

I n A p r i l 1983 Dr. D u f f , o r t h o p e d i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Claimant complained of low back 
and r i g h t h i p p a i n , r a d i a t i n g o c c a s i o n a l l y i n t o t h e r i g h t c a l f . 
X-rays demonstrated m i l d d i s c n a r r o w i n g i n t h e low back. Dr. D u f f 
diagnosed c h r o n i c lumbar s t r a i n , w i t h p r o b a b l e e a r l y d e g e n e r a t i v e 
lumbar d i s c d i s e a s e . Concluding t h a t t h e r e was no evidence o f 
permanent impairment a t t r i b u t a b l e t o c l a i m a n t ' s March 1979 i n j u r y , 
Dr. D u f f r e l e a s e d her t o work w i t h o u t r e s t r i c t i o n s . 

I n November 1983 c l a i m a n t a p p l i e d f o r employment w i t h 
EBI's i n s u r e d , a lumber m i l l . I n c o n n e c t i o n w i t h her a p p l i c a t i o n , 
c l a i m a n t was examined by Dr. Denton. Claimant r e p o r t e d t h a t she 
had s u f f e r e d o c c a s i o n a l back f l a r e u p s s i n c e her 1979 i n j u r y , b u t 
had not had any problems f o r a p p r o x i m a t e l y t h e p a s t y e a r . . 
C o n s i d e r i n g c l a i m a n t ' s h i s t o r y and her e n t i r e l y normal 
e x a m i n a t i o n , Dr. Denton r e l e a s e d her f o r work w i t h o u t l i m i t a t i o n s . 

Claimant worked f o r EBI's i n s u r e d from l a t e November 
1983 u n t i l mid-January 1984. During t h i s t i m e she performed 
s e v e r a l p h y s i c a l work a c t i v i t i e s , i n c l u d i n g d u t i e s on t h e green 
c h a i n , on two p l a n e r c h a i n s , and as a f l a t c a r l o a d e r . Claimant 
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t e s t i f i e d t h a t when she began her work, she was not s u f f e r i n g any 
acute low back or t h o r a c i c p a i n . W i t h i n a few weeks she 
e x p e r i e n c e d acute t h o r a c i c p a i n which was s i m i l a r t o her e a r l i e r 
c o m p l a i n t s . The p a i n r e s u r f a c e d w h i l e she was p u l l i n g lumber o f f 
the green c h a i n on December 29, 1983. Claimant d e s c r i b e d t h e p a i n 
as a " l o t , l o t worse, and i t seemed t o h u r t more." She c o n t i n u e d 
t o work, but r e c e i v e d t r e a t m e n t and m e d i c a t i o n from Dr. Ekholm. 
She was a l s o assigned t o l i g h t e r d u t i e s . When c l a i m a n t ' s symptoms 
f a i l e d t o d i m i n i s h , she was sent home from work u n t i l she c o u l d 
o b t a i n a f u l l work r e l e a s e . 

I n January 1984 Dr. Ekholm r e p o r t e d t h a t c l a i m a n t had 
sought t r e a t m e n t i n October 1983 a f t e r removing moss from a r o o f . 
D e s c r i b i n g the episode as an e x a c e r b a t i o n o f p a i n , Dr. Ekholm 
opined t h a t c l a i m a n t ' s c o m p l a i n t s were c h r o n i c , p r o b a b l y never 
c o m p l e t e l y r e s o l v a b l e , and d i r e c t l y r e f e r r a b l e t o her 1979 
i n j u r y . Dr. Ekholm f u r t h e r opined t h a t c l a i m a n t ' s December 1983 
f l a r e u p a t work was " d i r e c t l y r e l a t e d t o the physical- d u t i e s of 
p u l l i n g c h a i n w i t h poor abdominal and low back muscle s u p p o r t . " 
A l t h o u g h Dr. Ekholm c o n s i d e r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y , she 
was p l a c e d under a 40 pound l i f t i n g and bending r e s t r i c t i o n . 

I n January 1984 c l a i m a n t was examined by Dr. Hardiman, 
o r t h o p e d i s t . Dr. Hardiman found m i l d s c o l i o s i s , but o t h e r w i s e no 
o b j e c t i v e f i n d i n g s t o s u p p o r t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . 
Concluding t h a t c l a i m a n t had a m i l d dorsolumbar s t r a i n syndrome 
which should not produce s i g n i f i c a n t d i s a b i l i t y , Dr. Hardiman 
r e l e a s e d her t o r e t u r n t o work. 

I n March 1984 c l a i m a n t was reexamined by Dr. Denton, who 
o b t a i n e d a "more thorough h i s t o r y " than the one p r e v i o u s l y t a k e n 
i n November 1983. I n t h i s h i s t o r y , c l a i m a n t r e p o r t e d t h a t she had 
experienced monthly r e c u r r e n c e s of back p a i n s i n c e her 1979 
i n j u r y . Concluding t h a t c l a i m a n t was e x p e r i e n c i n g a p r o g r e s s i o n 
of d e g e n e r a t i v e d i s c disease and p o s s i b l y o s t e o a r t h r i t i s , Dr. 
Denton diagnosed c h r o n i c low back p a i n syndrome. Dr. Denton 
recommended t h a t c l a i m a n t be p l a c e d under a 70 pound l i f t i n g 
r e s t r i c t i o n and a 50 pound r e p e t i t i v e l i f t i n g r e s t r i c t i o n . Dr. 
Denton f u r t h e r suggested t h a t c l a i m a n t a v o i d r e p e t i t i v e bending or 
t w i s t i n g a c t i v i t i e s . 

I n March 1984 Dr. Ekholm r e p o r t e d t h a t c l a i m a n t had not 
been taken o f f work f o r medical reasons. Dr. Ekholm d e s c r i b e d 
c l a i m a n t ' s c u r r e n t c o n d i t i o n as a f l a r e u p a t t r i b u t a b l e t o her 
change from a b a s i c a l l y s edentary l i f e s t y l e t o t h e more strenuous 
p h y s i c a l d u t i e s of " p u l l i n g c h a i n . " I n Dr. Ekholm's o p i n i o n 
c l a i m a n t ' s c o n d i t i o n was not a new i n j u r y , but r a t h e r was "more o f 
the same" from her 1979 i n j u r y . 

I n March 1984 c l a i m a n t sought t r e a t m e n t from Dr. 
Leveque, o s t e o p a t h . I n Dr. Leveque's o p i n i o n c l a i m a n t had 
s u f f e r e d permanent d i s a b i l i t y as a r e s u l t of her March 1979 
i n j u r y . Furthermore, Dr. Leveque concluded t h a t c l a i m a n t would 
remain s u s c e p t i b l e t o c o n t i n u i n g e x a c e r b a t i o n s o f her back problem. 

I n September 1984 Dr. Snodgrass, n e u r o l o g i s t , and Dr. 
S t e w a r t , o r t h o p e d i s t , o f the Western Medical C o n s u l t a n t s performed 
an independent medical e x a m i n a t i o n . R e p o r t i n g on b e h a l f o f the 
C o n s u l t a n t s , Dr. Snodgrass diagnosed lumbar s t r a i n , superimposed 
on developmental t h o r a c i c and lumbar s c o l i o s i s . I n the 
C o n s u l t a n t s ' o p i n i o n , c l a i m a n t had s u s t a i n e d minimal d o r s a l 
permanent impairment which was a t t r i b u t a b l e t o her 1979 i n j u r y . 
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I n September 1984 c l a i m a n t came under of t h e care o f Dr. 
Ho, o s t e o p a t h . Dr. Ho concluded t h a t c l a i m a n t ' s work f o r EBI's 
i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . Dr. Ho based h i s o p i n i o n on t h e f o l l o w i n g 
f a c t o r s : (1) t h e occurrence of a second i n c i d e n t w h i l e c l a i m a n t 
worked f o r EBI's i n s u r e d ; (2) Dr. Ekholm's f u l l work r e l e a s e p r i o r 
t o t h i s i n c i d e n t ; and (3) c l a i m a n t ' s i n c r e a s e of p a i n i n t h e 
mid-back area as w e l l as the low back. Dr. Ho reasoned t h a t 
c l a i m a n t ' s work f o r EBI's i n s u r e d r e q u i r e d her t o seek m e d i c a l 
t r e a t m e n t t h a t would not have o t h e r w i s e been needed. 

I n October 1984 c l a i m a n t was reexamined by Dr. 
M c N e i l l y . A l t h o u g h c l a i m a n t complained of a more severe and 
f r e q u e n t p a i n , Dr. M c N e i l l y c o u l d not d e t e c t any d e t e r i o r a t i o n 
s i n c e her l a s t e x a m i n a t i o n , some two or t h r e e years p r i o r . Dr. 
M c N e i l l y found i t d i f f i c u l t t o a s c e r t a i n the cause of c l a i m a n t ' s 
symptoms. 

I n A p r i l 1985 Dr. Stewart i s s u e d a r e p o r t . I n Dr. 
Stewart's o p i n i o n c l a i m a n t had a p r o p e n s i t y f o r r e c u r r e n t s t r a i n s 
which were a t t r i b u t a b l e t o a permanent impairment from her March 
1979 i n j u r y . Claimant's work i n c i d e n t s i n l a t e 1983 f i t w i t h i n 
Dr. Stewart's d e s c r i p t i o n of a r e c u r r e n t s t r a i n . Dr. Stewart 
f u r t h e r concluded t h a t these subsequent work i n c i d e n t s d i d not 
c o n t r i b u t e t o any o b j e c t i v e m a t e r i a l worsening of c l a i m a n t ' s 
c o n d i t i o n . 

Since her employment w i t h EBI's i n s u r e d , c l a i m a n t can no 
l o n g e r p e r f o r m many of her farm chores. She s u f f e r s from c h r o n i c 
p a i n , which i n c r e a s e s a f t e r p h y s i c a l e x e r t i o n . Claimant sees Dr. 
Ho a p p r o x i m a t e l y once a week f o r o s t e o p a t h i c m a n i p u l a t i o n s . Dr. 
Ho has a l s o p r e s c r i b e d back e x e r c i s e s , but no m e d i c a t i o n . 

The Referee found t h e f o l l o w i n g c h a i n of events 
c o n s i s t e n t w i t h the o p i n i o n of c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
Ho. Claimant had performed r i g o r o u s farm work f o l l o w i n g her 
i n i t i a l i n j u r y and had been r e l e a s e d f o r u n r e s t r i c t e d employment 
p r i o r t o w o r k i n g f o r EBI's i n s u r e d . F o l l o w i n g her work a c t i v i t i e s 
w i t h EBI's i n s u r e d c l a i m a n t ' s c o n d i t i o n became a c u t e , she was sent 
home, and has not r e c e i v e d a complete r e l e a s e t o r e t u r n t o work 
s i n c e . For these reasons the Referee concluded t h a t c l a i m a n t ' s 
work a c t i v i t i e s f o r EBI's i n s u r e d had i n d e p e n d e n t l y c o n t r i b u t e d t o 
a worsening of her u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n her need f o r 
medical t r e a t m e n t and her c u r r e n t d i s a b i l i t y . A p p l y i n g t h e " l a s t 
i n j u r i o u s exposure" r u l e , the Referee determined t h a t EBI was 
r e s p o n s i b l e . 

I n a s u c c e s s i v e i n j u r y c o n t e x t , the " l a s t i n j u r i o u s 
exposure" r u l e p l a c e s f u l l l i a b i l i t y on the i n s u r e r a t t h e t i m e of 
t h e most r e c e n t i n j u r y t h a t bears a causal r e l a t i o n t o t h e 
d i s a b i l i t y . Bracke v. Baza'r, 293 Or 239, 244 ( 1 9 8 2 ) . I f t h e 
t r i e r o f f a c t i s convinced t h a t the d i s a b i l i t y was caused by 
s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s but i s unconvinced t h a t any one 
employment i s the more l i k e l y cause of the d i s a b i l i t y , t h e r u l e 
o p e r a t e s t o p l a c e r e s p o n s i b i l i t y on the l a s t employer whose 
employment may have caused the d i s a b i l i t y . Boise Cascade Corp. v. 
S t a r b u c k , 296 Or 238, 245 (1984). However, when a compensable 
i n j u r y a t one employment c o n t r i b u t e s t o a d i s a b i l i t y o c c u r r i n g 
d u r i n g a l a t e r employment i n v o l v i n g work c o n d i t i o n s capable of 
causing the d i s a b i l i t y , but which d i d not c o n t r i b u t e t o t h e 
d i s a b i l i t y , t he r u l e does not a p p l y , and the f i r s t employer i s 
l i a b l e . Boise Cascade Corp. v. Starbuck, s u p r a . , 296 Or a t 244. 
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Whether the work c o n d i t i o n s a t the l a t e r employment c o n t r i b u t e d t o 
the d i s a b i l i t y i s a q u e s t i o n o f f a c t . Boise Cascade Corp. v. 
Starbuc k , s u p r a . , 296 Or a t 244-45; CECO C o r p o r a t i o n v. B a i l e y , 71 
Or App 782 (1984) . 

F o l l o w i n g our de novo review o f th e medical and l a y 
e v i d e n c e , we are persuaded t h a t c l a i m a n t ' s c o n d i t i o n has 
worsened. However, we f i n d t h a t c l a i m a n t ' s subsequent work 
a c t i v i t i e s f o r EBI's i n s u r e d , a l t h o u g h capable o f causing her 
d i s a b i l i t y , d i d not a c t u a l l y c o n t r i b u t e t o i t . Consequently, 
SAIF, as i n s u r e r on the r i s k a t the time o f th e March 1979 i n j u r y , 
i s r e s p o n s i b l e f o r c l a i m a n t ' s p r e s e n t d i s a b i l i t y . A c c o r d i n g l y , we 
re v e r s e t h a t p o r t i o n of the Referee's order which found EBI 
r e s p o n s i b l e . 

The preponderance o f the evidence i n d i c a t e s t h a t 
c l a i m a n t ' s d i s a b i l i t y was i n e x i s t e n c e p r i o r t o her employment 
w i t h EBI's i n s u r e d . Since her March 1979 i n j u r y c l a i m a n t s u f f e r e d 
r e c u r r i n g symptoms on a monthly b a s i s . G e n e r a l l y the reappearance 
of these symptoms o c c u r r e d whenever c l a i m a n t exceeded her p h y s i c a l 
l i m i t a t i o n s . Her subsequent work a c t i v i t i e s f o r EBI's i n s u r e d 
merely r e p r e s e n t another episode o f her c o n t i n u i n g symptomatology. 

I n r e a c h i n g t h i s d e c i s i o n we f i n d t he o p i n i o n o f Dr. 
Ekholm i n s t r u c t i v e . Dr. Ekholm had the o p p o r t u n i t y o f examining 
c l a i m a n t f o l l o w i n g her March 1979 i n j u r y , d u r i n g her 18 month 
l a y o f f , and a f t e r her work a c t i v i t i e s f o r EBI's i n s u r e d . Such an 
advantage lends f u r t h e r credence t o Dr. Ekholm's c o n c l u s i o n s . See 
Faye L. B a l l w e b e r , 36 Van Natta 303, 304 (1984). P o r t i o n s o f Dr. 
Ekholm's o p i n i o n c o u l d be i n t e r p r e t e d as a t t r i b u t i n g c l a i m a n t ' s 
c u r r e n t c o n d i t i o n t o her r e c e n t work a c t i v i t i e s f o r EBI's 
i n s u r e d . However, the t e n o r o f the o p i n i o n suggests t h a t c l a i m a n t 
i s e x p e r i e n c i n g another i n a c o n t i n u i n g s e r i e s o f r e c u r r i n g 
symptoms r e s u l t i n g from her March 1979 i n j u r y . F u r t h e r m o r e , t h i s 
c o n c l u s i o n i s shared by the p e r s u a s i v e o p i n i o n s o f Drs. Snodgrass, 
Stewart and Leveque. 

We do not f i n d t he o p i n i o n s o f Drs. Denton and Ho 
p a r t i c u l a r l y p e r s u a s i v e . Dr. Denton's subsequent c o n c l u s i o n t h a t 
c l a i m a n t ' s work a c t i v i t i e s should be m o d i f i e d does not n e c e s s a r i l y 
demonstrate a change i n c l a i m a n t ' s c o n d i t i o n as a r e s u l t ^of her 
work a c t i v i t i e s w i t h EBI's i n s u r e d . Rather, t h e subsequent 
recommendation f o r a job m o d i f i c a t i o n i s more l i k e l y a t t r i b u t a b l e 
t o t h e p h y s i c i a n ' s r e c e p t i o n of a more thorough m e d i c a l h i s t o r y 
i n d i c a t i n g t h a t c l a i m a n t ' s f l a r e u p s o c c u r r e d more f r e q u e n t l y than 
she had e a r l i e r d e s c r i b e d . Although Dr. Ho i s t h e c u r r e n t 
t r e a t i n g p h y s i c i a n , he d i d not begin t r e a t i n g c l a i m a n t u n t i l 
September 1984, some ni n e months a f t e r the r e c u r r e n c e o f her 
symptoms. C o n s i d e r i n g t h i s l a p s e o f time and th e persuasiveness 
of t h e c o n t r a r y medical o p i n i o n s , we choose not t o f o l l o w Dr. Ho's 
c o n c l u s i o n s . 

ORDER 

The Referee's o r d e r dated June 6, 1985 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s d e n i a l i s s u e d March 15, 1984 i s s e t a s i d e . EBI 
Companies' d e n i a l i s s u e d February 14, 1984 i s r e i n s t a t e d and 
uphel d . SAIF s h a l l reimburse EBI f o r i t s c l a i m s c o s t s i n c u r r e d t o 
da t e . Claimant's a t t o r n e y i s awarded $200 f o r s e r v i c e s on Board 
r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 
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WINFRED LOGUE, C l a i m a n t WCB 84-09652 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n o f t h a t p o r t i o n 
of our Order on Review dated January 14, 1986 t h a t awarded 
c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d a t t o r n e y fee of $700 f o r 
s e r v i c e s on Board r e v i e w . ORS 656.382(2). Claimant argues t h a t a 
fee of $1,800 would be reasonable i n t h i s case, g i v e n the t i m e 
expended and t h e c o n t i n g e n t n a t u r e of the f e e agreement. 

I n Kenneth E. Choguette, 37 Van N a t t a 927 ( 1 9 8 5 ) , we 
d i s c u s s e d i n d e t a i l t he f a c t o r s we c o n s i d e r when d e t e r m i n i n g a 
reasonable a t t o r n e y fee f o r s e r v i c e s of a c l a i m a n t ' s a t t o r n e y i n 
an i n s u r e r or employer i n i t i a t e d Board review p r o c e e d i n g . I n 
Choguette, we determined t h a t $550 was a reasonable a t t o r n e y f e e 
i n an i n s u r e r i n i t i a t e d appeal of a Referee's award o f permanent 
t o t a l d i s a b i l i t y under t h e circumstances p r e s e n t i n t h a t case. I n 
a r r i v i n g a t t h a t amount of a t t o r n e y f e e s , we c o n s i d e r e d t h e r e s u l t 
o b t a i n e d f o r the c l a i m a n t , the e f f o r t expended by t h e a t t o r n e y and 
s e v e r a l o t h e r f a c t o r s r e l a t e d t o t h e p r a c t i c e i n t h i s forum. 
A p p l y i n g those same f a c t o r s i n t h i s case, we concluded t h a t a fee 
of $700 was r e a s o n a b l e . We adhere t o t h a t c o n c l u s i o n . 

Claimant's s u g g e s t i o n t h a t the base fee s h o u l d be 
s u b j e c t t o a " m u l t i p l i e r " t o take i n t o account t h e c o n t i n g e n t 
n a t u r e of t h e f e e agreement was f o r e c l o s e d by the Court of Appeals 
i n Wattenbarger v. Boise Cascade Corp., 76 Or App 125, 128 ( 1 9 8 5 ) . 

ORDER 

Our p r e v i o u s Order on Review dated January 14, 1986 i s 
r e p u b l i s h e d e f f e c t i v e t h i s d a t e . ._ 

JOHN D. L0WERY, C l a i m a n t WCB 84-12159 
R o b e r t L . Chapman, C l a i m a n t ' s A t t o r n e y J a n u a r y 28, .1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

•= Reviewed by Board Members Lewis and McMurdo. 
£ 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Mongrain's order t h a t g r a n t e d c l a i m a n t an award of 320 
degrees f o r 100 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r i n j u r y t o h i s lumbar s p i n e . Claimant c r o s s - r e q u e s t s review o f 
the Referee's o r d e r , a s s e r t i n g t h a t he i s permanently and t o t a l l y 
d i s a b l e d . The i s s u e i s e x t e n t of unscheduled d i s a b i l i t y , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

SAIF's request f o r review i s p r e d i c a t e d upon i t s 
a s s e r t i o n t h a t the Referee e r r e d i n r a t i n g c l a i m a n t ' s d i s a b i l i t y 
p r i o r t o t h e f i n a l i t y o f l i t i g a t i o n r e g a r d i n g t h e c o m p e n s a b i l i t y 
of recommended low back s u r g e r y . SAIF had denied t h e r e q u e s t e d 
s u r g e r y on t h e ground t h a t i t was n e c e s s i t a t e d by c l a i m a n t ' s 
a l l e g e d l y p r e e x i s t i n g d e g e n e r a t i v e back c o n d i t i o n . At t h e time o f 
t h e h e a r i n g i n t h i s case, another Referee had r u l e d t h a t 
c l a i m a n t ' s February 1 1 , 1982 i n d u s t r i a l i n j u r y had a g g r a v a t e d and 
a c c e l e r a t e d t h e p r e e x i s t i n g c o n d i t i o n , t h e r e b y r e n d e r i n g t h e 
s u r g e r y compensable. SAIF requested Board review o f t h a t d e c i s i o n 
and t h a t r e q u e s t was pending a t the t i m e o f h e a r i n g i n t h i s case. 

SAIF's a s s e r t i o n i s i n c o r r e c t . "Extent of d i s a b i l i t y 
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may be decided w h i l e c o m p e n s a b i l i t y i s b e i n g l i t i g a t e d . SAIF v. 
Maddox, 295 Or 448, [ 4 5 4 ] . . . ( 1 9 8 3 ) . " P r i c e v. SAIF, 296 Or 
311, 316 ( 1 9 8 4 ) . F u r t h e r , subsequent t o the Referee's o r d e r i n 
t h i s case, t h e Board a f f i r m e d t he p r e v i o u s Referee's o r d e r t h a t 
h e l d t h e s u r g e r y compensable, and our or d e r was not f u r t h e r 
a ppealed. The law o f t h i s case i s , t h e r e f o r e , t h a t c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n i s as a r e s u l t o f h i s i n d u s t r i a l 
i n j u r y , and t h a t d e t e r m i n a t i o n i s f i n a l . 

SAIF a l s o argues t h a t , i f t h e denied s u r g e r y i s 
compensable, c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y , because t h e 
s u r g e r y c o u l d be expected t o improve h i s c o n d i t i o n . T h i s argument 
i s not support e d by t h e r e c o r d b e f o r e us. I n June 1983 a pane l o f 
the Orthopaedic C o n s u l t a n t s opined t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . On August 30, 1983 Dr. Dunn, c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n , n o t e d , " I do f e e l t h a t the [ c l a i m a n t ' s ] l i m i t a t i o n s a t 
t h i s p o i n t are extreme and h i s f u n c t i o n a l c a p a c i t y and w o r k i n g 
c a p a c i t y i s zero as i s . I f e e l [ c l a i m a n t ] does sta n d a chance o f 
r e t u r n t o employment w i t h subsequent s u r g e r y . " On August 3 1 , 1983 
c l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y as o f June 10, 1983, 
the date o f t h e Orthopaedic C o n s u l t a n t s ' e x a m i n a t i o n , by a 
D e t e r m i n a t i o n Order. There i s no evidence t h a t c l a i m a n t ' s 
p h y s i c a l c o n d i t i o n changed between June and August o f 1983. Other 
than t h a t c l a i m a n t "stands a chance of r e t u r n t o employment . . ." 
w i t h s u r g e r y , t h i s r e c o r d c o n t a i n s no p e r s u a s i v e evidence t h a t 
c l a i m a n t i s o t h e r than m e d i c a l l y s t a t i o n a r y . We do not equate 
"stands a chance" w i t h " f u r t h e r m a t e r i a l improvement . . . from 
m e d i c a l t r e a t m e n t , or the passage of t i m e . " ORS 656.005(17). 

Claimant a s s e r t s t h a t he i s permanently and t o t a l l y 
d i s a b l e d . The Referee found t h a t c l a i m a n t was e n t i t l e d t o t h e 
maximum award f o r permanent p a r t i a l d i s a b i l i t y . He based h i s 
d e c i s i o n upon the u n c o n t r o v e r t e d f a c t t h a t c l a i m a n t has not sought 
employment s i n c e 1983, when he was no l o n g e r a b l e t o work a t h i s 
p r e v i o u s j o b , r e l y i n g upon ORS 656.206(3). 

Claimant was age 59 a t t h e t i m e o f t h e h e a r i n g . He has 
a t h i r d grade e d u c a t i o n and has worked a t heavy l o g g i n g jobs s i n c e 
t h e age of f i f t e e n . He i s b a s i c a l l y i l l i t e r a t e . A l t h o u g h he has 
a p p l i e d f o r v o c a t i o n a l a s s i s t a n c e , none has been p r o v i d e d . We 
a l s o f i n d t h a t c l a i m a n t d i d a t t e m p t t o r e t u r n t o work a f t e r 
January 1983, but has not worked s i n c e September 1983. Claimant 
t e s t i f i e d t h a t he had not been a b l e t o lo o k f o r work because he 
had "been packed i n i c e and a l o t o f o t h e r t h i n g s . " Claimant's 
t r e a t i n g c h i r o p r a c t o r , Dr. Wehinger, s t a t e d i n June 1983 
e m p h a t i c a l l y t h a t c l a i m a n t should not work. 

On our de novo review o f t h e r e c o r d as a whole, we f i n d 
t h a t c l a i m a n t i s of t h e c l a s s o f i n j u r e d workers f o r whom a search 
f o r work would o b v i o u s l y be f u t i l e . See Edge v. Jeld-Wen, 70 Or 
App 214 ( 1 9 8 4 ) ; Butcher v. SAIF, 45 Or App 313 ( 1 9 8 0 ) . We 
a c c o r d i n g l y f i n d t h a t c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d . Claimant's award o f permanent t o t a l d i s a b i l i t y s h a l l be 
e f f e c t i v e as o f t h e date c l a i m a n t became m e d i c a l l y s t a t i o n a r y and 
v o c a t i o n a l l y s t a t i o n a r y , which we f i n d t o be August 30, 1983. 
SAIF s h a l l be a l l o w e d t o o f f s e t permanent p a r t i a l d i s a b i l i t y 
compensation p a i d pursuant t o the Referee's o r d e r a g a i n s t t h e 
award o f permanent t o t a l d i s a b i l i t y g r a n t e d by t h i s o r d e r . 
P a c i f i c Motor T r u c k i n g Co. v. Yeager, 64 Or App 28, 32 ( 1 9 8 3 ) ; -
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Harlan L. Long, 37 Van Na t t a 671, 37 Van Nat t a 760 ( 1 9 8 5 ) . 
Claimant's a t t o r n e y fee i s based upon the i n c r e a s e d d i s a b i l i t y 
award o b t a i n e d t h r o u g h c l a i m a n t ' s c r o s s - r e q u e s t f o r Board r e v i e w . 

ORDER 

The Referee's o r d e r dated February 23, 1985 i s 
m o d i f i e d . Claimant i s g r a n t e d an award f o r permanent t o t a l 
d i s a b i l i t y e f f e c t i v e August 30, 1983 i n l i e u o f t h e d i s a b i l i t y 
award g r a n t e d by the Referee. The SAIF C o p o r a t i o n i s a u t h o r i z e d 
t o o f f s e t permanent p a r t i a l d i s a b i l i t y compensation p a i d p u r s u a n t 
t o t h e Referee's o r d e r a g a i n s t t h e compensation awarded by t h i s 
o r d e r . Claimant's a t t o r n e y i s a l l o w e d 25 p e r c e n t o f t h e i n c r e a s e d 
compensation awarded by t h i s o r d e r , not t o exceed $3,000, as a 
reasonable a t t o r n e y f e e , i n l i e u o f the a t t o r n e y f e e awarded by 
the Referee. 

L0RETTA SANDERS, C l a i m a n t Own Motion 84-0306M 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 8 , 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y Own Motion O r d e r 

Claimant has requested t h a t her December 7, 1978 
i n d u s t r i a l i n j u r y c l a i m be reopened f o r a d d i t i o n a l compensation on 
account o f a worsening o f her compensable c o n d i t i o n . C laimant's 
a g g r a v a t i o n r i g h t s have e x p i r e d . On June 29, 1984 t h e SAIF 
C o r p o r a t i o n i s s u e d a f o r m a l d e n i a l i n which i t denied t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s r e l a t e d t o her 1978 i n j u r y . 
C laimant requested a h e a r i n g on the d e n i a l . We d e f e r r e d a c t i o n 
a w a i t i n g t he outcome o f t h e h e a r i n g . OAR 4 3 8 - 1 2 - 0 0 5 ( 1 ) ( a ) . 

On May 24, 1985 Referee Q u i l l i n a n i s s u e d her o r d e r i n 
which she d i r e c t e d t h a t SAIF's d e n i a l be a f f i r m e d . The e f f e c t o f 
the a f f i r m a n c e o f SAIF's d e n i a l i s a f i n d i n g t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s not compensable. The Referee's o r d e r was not 
appealed and has become f i n a l by o p e r a t i o n o f law. ORS 656.289(3). 

ORS 656.278(5) p r o v i d e s , i n r e l e v a n t p a r t : 

"The p r o v i s i o n s o f t h i s s e c t i o n do not 
a u t h o r i z e t he board, on i t s own m o t i o n , t o 
m o d i f y , change or t e r m i n a t e former f i n d i n g s 
or o r d e r s : 

" ( a ) That a c l a i m a n t i n c u r r e d no i n j u r y or 
i n c u r r e d a noncompensable i n j u r y . . . ." 

We conclude t h a t t h e f i n a l o r der d e t e r m i n i n g t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s noncompensable p r e c l u d e s us from e x e r c i s i n g 
own motion j u r i s d i c t i o n over t h i s c l a i m . Claimant's p e t i t i o n f o r 
own motion r e l i e f i s , t h e r e f o r e , d e n i e d . 

IT IS SO ORDERED. 
KAR0LA SMITH, C l a i m a n t WCB 84-05071 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1986 
T o o z e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee 
Menashe's or d e r t h a t upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
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c l a i m s f o r a g g r a v a t i o n and medical s e r v i c e s . The i n s u r e r 
c r o s s - r e q u e s t s review of those p o r t i o n s of the o r d e r t h a t s e t 
a s i d e what the Referee p e r c e i v e d t o be a r e t r o a c t i v e d e n i a l o f t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s o r i g i n a l i n d u s t r i a l i n j u r y and 
awarded c l a i m a n t ' s a t t o r n e y a fee of $750. 

With r e g a r d t o the c o m p e n s a b i l i t y of c l a i m a n t ' s 
a g g r a v a t i o n and m e d i c a l s e r v i c e s c l a i m s we a f f i r m the o r d e r o f t h e 
Referee. 

We r e v e r s e t h a t p o r t i o n of the order t h a t s e t a s i d e what 
the Referee p e r c e i v e d t o be a r e t r o a c t i v e d e n i a l and m o d i f y t h e 
award of a t t o r n e y f e e s . Claimant i n j u r e d her low back i n t h e 
course of her employment on January 3, 1983. A f t e r almost f i v e 
months of c o n s e r v a t i v e t r e a t m e n t c l a i m a n t ' s c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order dated May 26, 1983 w i t h an award o f temporary 
t o t a l d i s a b i l i t y but w i t h no award of permanent d i s a b i l i t y . 
N e a r l y a year l a t e r , on March 21, 1984, c l a i m a n t began t r e a t i n g 
t h r e e times per week w i t h Dr. B u t t l e r , a c h i r o p r a c t o r . I n a 
r e p o r t t o the i n s u r e r dated A p r i l 1 1 , 1984 c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t , Dr. Struckman, s t a t e d t h a t c h i r o p r a c t i c t r e a t m e n t , i f 
i n d i c a t e d a t a l l , was i n d i c a t e d o n l y f o r a week or t e n days. On 
A p r i l 23, 1984 the i n s u r e r i s s u e d a p a r t i a l d e n i a l which s t a t e d i n 
p e r t i n e n t p a r t : 

"We are now a d v i s e d t h a t you are t r e a t i n g 
w i t h C h i r o p r a c t o r B u t t l e r and are l o s i n g 
t i m e from work. Please be a d v i s e d t h a t we 
are denying your a g g r a v a t i o n c l a i m and your 
e n t i t l e m e n t t o f u r t h e r Workers' Compensa
t i o n b e n e f i t s . This d e n i a l i s based on t h e 
o p i n i o n t h a t t h e c o n t i n u i n g care i s not 
m e d i c a l l y i n d i c a t e d . Reasonable charges 
i n c u r r e d a t [Dr. B u t t l e r ' s o f f i c e ] w i l l be 
honored t h r o u g h A p r i l 30, 1984 o n l y . " 
(emphasis added). 

Keying on the phrase emphasized i n t h e above q u o t a t i o n , 
the Referee i n t e r p r e t e d the d e n i a l as an a t t e m p t t o t e r m i n a t e a l l 
f u t u r e l i a b i l i t y under ORS chapter 656 f o r c l a i m a n t ' s p r e v i o u s l y 
accepted January 1983 i n d u s t r i a l i n j u r y . T h i s , he concluded, was 
tantamount t o the d e n i a l of an accepted c l a i m and v i o l a t e d t h e 
r u l e of Bauman v. SAIF, 295 Or 788 (1983). 

We do not d i s a g r e e t h a t i t i s p o s s i b l e t o read t h e 
d e n i a l e x p a n s i v e l y . We have s t a t e d , however, t h a t i n d e t e r m i n i n g 
the scope of a d e n i a l of medical t r e a t m e n t we w i l l r e s o l v e any 
doubts i n f a v o r of l i m i t i n g t he d e n i a l t o c u r r e n t t r e a t m e n t . 
P a t r i c i a M. Dees, 35 Van Natta 120, 124 (1983). I n the p r e s e n t 
case we do not t h i n k t h a t i t i s necessary t o read the d e n i a l as 
a n y t h i n g more than a d e n i a l of c u r r e n t medical t r e a t m e n t . 

The sentence f o l l o w i n g the phrase "your e n t i t l e m e n t t o 
f u r t h e r workers' compensation b e n e f i t s " mentions c l a i m a n t ' s 
• c o n t i n u i n g c a r e " and an o p i n i o n t h a t such care was not m e d i c a l l y 
i n d i c a t e d . These are c l e a r r e f e r e n c e s t o c l a i m a n t ' s course o f 
t r e a t m e n t w i t h Dr. B u t t l e r and Dr. Struckman's r e p o r t o f A p r i l 1 1 , 
1984. The sentence a f t e r t h a t a u t h o r i z e s t r e a t m e n t w i t h Dr. 
B u t t l e r f o r up t o one week a f t e r the date of t h e d e n i a l . Given 
the c o n t e x t of the d i s p u t e d language, we i n t e r p r e t t h e phrase 
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"workers* compensation b e n e f i t s " t o r e f e r t o c l a i m a n t ' s course o f 
t r e a t m e n t w i t h Dr. B u t t l e r and t h e word " f u r t h e r " t o r e f e r e i t h e r 
t o t he c o n t i n u i n g n a t u r e o f t h a t t r e a t m e n t or t o t h e l i m i t e d 
p e r i o d of f u r t h e r t r e a t m e n t a u t h o r i z e d by t h e d e n i a l . We conclude 
t h a t the d i s p u t e d phrase i s n o t h i n g more tha n an i n a r t f u l 
r e f e r e n c e t o c l a i m a n t ' s ongoing course of c h i r o p r a c t i c t r e a t m e n t 
w i t h Dr. B u t t l e r and not an a t t e m p t t o t e r m i n a t e a l l f u t u r e 
l i a b i l i t y f o r c l a i m a n t ' s accepted January 1983 i n d u s t r i a l i n j u r y . 
Thus i n t e r p r e t i n g the d e n i a l , we r e v e r s e t h a t p o r t i o n o f t h e 
Referee's o r d e r t h a t s e t a s i d e "the d e n i a l o f c l a i m a n t ' s 
e n t i t l e m e n t t o f u r t h e r workers' compensation b e n e f i t s . " For 
c l a r i f y i n g t h e a d m i t t e d l y i n a r t f u l language of t h e d e n i a l we award 
c l a i m a n t ' s a t t o r n e y a f e e of $400 i n l i e u o f t h e f e e o f $750 
awarded by the Referee. 

ORDER 

The Referee's o r d e r dated A p r i l 15, 1985 i s a f f i r m e d -in 
p a r t , r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . Those p o r t i o n s o f t h e 
o r d e r t h a t upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m and c l a i m f o r m e d i c a l s e r v i c e s are a f f i r m e d . That p o r t i o n 
of the o r d e r t h a t s e t a s i d e "the d e n i a l of c l a i m a n t ' s e n t i t l e m e n t 
t o f u r t h e r w o r k e r s ' compensation b e n e f i t s " i s r e v e r s e d . That 
p o r t i o n of t h e o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y a f e e of 
$750 i s m o d i f i e d . Claimant's a t t o r n e y i s awarded a f e e o f $400 i n 
l i e u o f t h e $750 awarded by the Referee. For s e r v i c e s on Board 
review c l a i m a n t ' s a t t o r n e y i s awarded an a d d i t i o n a l $400 t o be 
p a i d by t h e i n s u r e r . 

P A T R I C I A A. REES, C l a i m a n t WCB 84-09458 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1986 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n o f Referee 
S e i f e r t ' s o r d e r which awarded 80 degrees f o r 20 p e r c e n t [ s i c ] 
unscheduled permanent p a r t i a l d i s a b i l i t y i n l i e u o f t h e 
D e t e r m i n a t i o n Order dated September 5, 1984 which awarded 128 
degrees f o r 40 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r i n j u r y t o c l a i m a n t ' s back. Claimant contends t h a t she i s 
permanently and t o t a l l y d i s a b l e d . Claimant a l s o argues t h a t t h e 
Referee i m p r o p e r l y i n t e r j e c t e d the i s s u e of c o m p e n s a b i l i t y i n t o 
the c o n s i d e r a t i o n of the e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y 
by n o t i n g t h a t subsequent worsening of u n r e l a t e d p r e e x i s t i n g 
c o n d i t i o n s c o u l d not be c o n s i d e r e d i n t h e c a l c u l a t i o n o f 
d i s a b i l i t y . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w of 
th e Referee's award o f compensation f o r permanent d i s a b i l i t y 
c o n t e n d i n g t h a t c l a i m a n t ' s d i s a b i l i t y i s u n r e l a t e d t o her work or 
her compensable i n j u r y . The i s s u e on review i s e x t e n t o f 
unscheduled permanent p a r t i a l d i s a b i l i t y i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . 

Claimant compensably i n j u r e d her low back on August 10, 
1982. She has not r e t u r n e d t o work. Treatment o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y has been c o n s e r v a t i v e . Her c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order as s t a t e d above. 

At the t i m e of her i n j u r y , c l a i m a n t had t h e f o l l o w i n g 
p r e e x i s t i n g c o n d i t i o n s and d i s a b i l i t i e s : (1) d e g e n e r a t i v e 
a r t h r i t i s i n her back; (2) d e g e n e r a t i v e a r t h r i t i s i n her h i p s ; (3) 
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diseased r o t a t o r c u f f i n her r i g h t s h o u l d e r ; (4) r i g h t elbow and 
w r i s t c o n d i t i o n s which r e s u l t e d i n an award f o r 20 p e r c e n t 
scheduled d i s a b i l i t y ; (5) l e f t f o r e a r m c o n d i t i o n s which r e s u l t e d 
i n an award f o r 10 p e r c e n t scheduled d i s a b i l i t y ; (6) d i s c s a t L3-4 
and L4-5 t h a t had been absorbed and no l o n g e r e x i s t e d ; and (7) 
d e g e n e r a t i v e a r t h r i t i s of the r i g h t knee. Claimant s u f f e r e d her 
low back s t r a i n i n j u r y w h i l e s h o v e l l i n g sawdust. A f t e r her l a s t 
compensable i n j u r y became m e d i c a l l y s t a t i o n a r y , c l a i m a n t had no 
motion i n her low back. 

Claimant's t r e a t i n g d o c t o r , an o r t h o p e d i c surgeon, and 
an independent examining d o c t o r , a l s o an o r t h o p e d i c surgeon, 
agreed t h a t some of c l a i m a n t ' s permanent l i m i t a t i o n s were due t o 
her l a s t compensable i n j u r y , but they c o u l d not q u a n t i f y t h e 
c o n t r i b u t i o n . The independent examiner agreed w i t h t h e l i m i t s 
p r e s c r i b e d by the t r e a t i n g d o c t o r . 

The t r e a t i n g d o c t o r recommended no s i t t i n g , no 
c o n t i n u o u s w a l k i n g or s t a n d i n g , no bending, no c r a w l i n g , no 
s t o o p i n g , no r e a c h i n g , no p u s h i n g , and no p u l l i n g . He r e p o r t e d 
t h a t c l a i m a n t needed b i l a t e r a l h i p replacement s u r g e r y but t h a t 
c l a i m a n t was t o o young t o undergo such s u r g e r y a t t h i s t i m e . He 
opined t h a t c l a i m a n t ' s g e n e r a l d e t e r i o r a t i o n was p r o c e e d i n g f a s t e r 
than c o u l d be accounted f o r on the b a s i s of e i t h e r t h e work 
r e l a t e d i n j u r i e s alone or n a t u r e a l o n e . 

Claimant was r e f e r r e d t o two v o c a t i o n a l r e h a b i l i t a t i o n 
agencies f o r a s s i s t a n c e . Both agencies r e p o r t e d t h a t c l a i m a n t was 
w i l l i n g and m o t i v a t e d but t h a t she was m e d i c a l l y unable t o b e n e f i t 
from t h e i r a s s i s t a n c e . The F i e l d S e r v i c e s D i v i s i o n o f the 
Workers' Compensation Department t e r m i n a t e d r e t u r n t o work 
a s s i s t a n c e because i t was not f e a s i b l e t o a t t e m p t f u r t h e r t r a i n i n g 
or placement. 

The Referee c i t e d B a r r e t t v. D & H D r y w a l l , 70 Or App 
123 ( 1 9 8 4 ) , but r e l i e d on t h e r e a s o n i n g of B a r n e t t v. D & H 
D r y w a l l , 73 Or App 184 ( 1 9 8 5 ) , t o r a t e the e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y . He found t h a t the m a j o r i t y o f c l a i m a n t ' s d i s a b i l i t y 
was due t o worsening o f u n r e l a t e d p r e e x i s t i n g c o n d i t i o n s which 
were not worsened by the i n d u s t r i a l i n j u r y . The Referee's o r d e r 
r e f l e c t e d the s t a t e of the law f o r r a t i n g e x t e n t of unscheduled 
permanent p a r t i a l d i s a b i l i t y a t the timehe w r o t e i t . Since t h e 
Referee's o r d e r , the Supreme Court has c o n s i d e r e d t h e problem o f 
the c o n t r i b u t i o n of u n r e l a t e d p r e e x i s t i n g c o n d i t i o n s when r a t i n g 
t he e x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y and found 
t h a t symptoms caused by an i n d u s t r i a l i n j u r y which does not worsen 
the p r e e x i s t i n g c o n d i t i o n may be c o n s i d e r e d . B a r r e t t v. D & H 
D r y w a l l , 300 Or 325 ( 1 9 8 5 ) . I n a d d i t i o n , t h e Court o f Appeals 
c o n s i d e r e d the problem of the s y n e r g i s t i c r e s u l t of m u l t i p l e 
i n j u r i e s combining t o produce g r e a t e r d i s a b i l i t y t h a n would be 
a t t r i b u t a b l e t o the i n c r e m e n t a l d i s a b i l i t y produced by a s i n g l e 
i n d u s t r i a l i n j u r y i n the c o n t e x t of the i s s u e o f permanent t o t a l 
d i s a b i l i t y . Arndt v. N a t i o n a l A p p l i a n c e Co., 74 Or App 20 ( 1 9 8 5 ) . 

I n o r d e r t o meet t h e burden of p r o v i n g t h a t she i s 
permanently and t o t a l l y d i s a b l e d , c l a i m a n t must e s t a b l i s h t h a t she 
i s unable t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
Wilson v. Weyerhaeuser, 30 Or App 403 (1977). P r e e x i s t i n g 
d i s a b i l i t y i s c o n s i d e r e d , as w e l l as impairment r e s u l t i n g f r o m t h e 

-79-



compensable i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; A r n d t v. 
N a t i o n a l A p p l i a n c e Co., supra; John D. K r e u t z e r , 36 Van N a t t a 284, 
a f f d mem. 71 Or App 355 (19 8 4 ) . U n r e l a t e d p h y s i c a l impairment 
t h a t a r i s e s p o s t - i n j u r y i s not c o n s i d e r e d i n d e t e r m i n i n g permanent 
t o t a l d i s a b i l i t y . Emmons v. SAIF, 34 Or App 603 (19 7 8 ) . I f t h e 
compensable c o n d i t i o n d i d not cause permanent worsening o f a 
p r e e x i s t i n g c o n d i t i o n , we c o n s i d e r o n l y impairment due t o t h e 
p r e e x i s t i n g c o n d i t i o n as i t e x i s t e d on the date o f i n j u r y . Bob G. 
O'Neal, 37 Van N a t t a 255, a f f ' d mem., 77 Or App 194 ( 1 9 8 5 ) ; John 
D. K r e u t z e r , s u p r a ; Frank Mason, 34 Van Nat t a 568, a f f ' d mem., 60 
Or App 786 ( 1 9 8 2 ) . I n t h e c o n t e x t o f permanent t o t a l d i s a b i l i t y , 
we c o n s i d e r t h e e x t e n t o f c l a i m a n t ' s impairment caused by a l l 
d i s a b l i n g c o n d i t i o n s , r e g a r d l e s s o f c o m p e n s a b i l i t y , t h a t 
p r e e x i s t e d t h e i n d u s t r i a l i n j u r y and the impairment r e s u l t i n g from 
the i n j u r y i t s e l f , and determine what t h e e f f e c t , i n c l u d i n g 
p o s s i b l e s y n e r g i s t i c e f f e c t , o f a l l these combined c o n d i t i o n s was 
at the time of t h e h e a r i n g . Arndt v. N a t i o n a l A p p l i a n c e Co., 
supra; Deborah L. Jones, 37 Van Natta 1573 (1985). 

The employer argues t h a t c l a i m a n t ' s d i s a b i l i t y i s due 
e n t i r e l y t o the subsequent worsening of p r e e x i s t i n g u n r e l a t e d 
c o n d i t i o n s and t h a t c l a i m a n t s h o u l d r e c e i v e no award f o r permanent 
d i s a b i l i t y r e l a t i v e t o the August 1982 back i n j u r y . The employer 
r e l i e s on the cases of Perez v. EBI, 72 Or App 663 (1985) and 
B a r r e t t v. D & H D r y w a l l , 73 Or App 184 (19 8 5 ) . The B a r r e t t case 
was r e v e r s e d by t h e Supreme Court case p r e v i o u s l y c i t e d . I n Perez 
the c o u r t found t h a t t he medical evidence was p e r s u a s i v e t h a t t h e 
i n d u s t r i a l i n j u r y was not a m a t e r i a l cause o f c l a i m a n t ' s permanent 
d i s a b i l i t y . 

We are persuaded by the c o n c u r r i n g o p i n i o n s o f t h e 
t r e a t i n g and independent examining p h y s i c i a n s t h a t c l a i m a n t ' s 
permanent d i s a b i l i t y i s t o t a l and t h a t c l a i m a n t ' s i n d u s t r i a l 
i n j u r y o f August 10, 1982 i s a m a t e r i a l c o n t r i b u t i n g f a c t o r t o 
t h a t d i s a b i l i t y . Claimant's v o c a t i o n a l r e h a b i l i t a t i o n a t t e m p t s 
s a t i s f i e d t h e requirement o f ORS 656.206(3) t o t h e e x t e n t t h a t she 
might have some r e s i d u a l c a p a c i t y t o r e g u l a r l y p e r f o r m g a i n f u l and 
s u i t a b l e work. F u r t h e r a t t e m p t s t o seek work would be f u t i l e 
based on t h e d o c t o r ' s recommendation. 

Claimant's award of compensation f o r permanent and t o t a l 
d i s a b i l i t y s h o u l d b e g i n a t t h a t p o i n t i n time when the elements o f 
her c l a i m were e s t a b l i s h e d . We f i n d t h a t c l a i m a n t was permanently 
and t o t a l l y d i s a b l e d as of the t r e a t i n g d o c t o r ' s c l o s i n g 
e x a m i n a t i o n r e p o r t on August 6, 1984. The employer i s a l l o w e d t o 
o f f s e t compensation p a i d pursuant t o the D e t e r m i n a t i o n Order and 
the Referee's O p i n i o n and Order. Donald W. W i l k i n s o n , 37 Van 
N a t t a 937 ( 1 9 8 5 ) . 

Claimant's c o n t e n t i o n s t h a t her u n r e l a t e d p r e e x i s t i n g 
c o n d i t i o n s are compensable was not an i s s u e b e f o r e t h e Referee and 
th e Referee d i d not c o n s i d e r c o m p e n s a b i l i t y t o be a t i s s u e . The 
Referee's remarks r e g a r d i n g u n r e l a t e d p r e e x i s t i n g c o n d i t i o n s 
r e f l e c t e d t h e c o n s i d e r a t i o n t o be g i v e n t o such c o n d i t i o n s a t t h e 
ti m e o f h i s o r d e r . Our o r d e r today i s not t o be c o n s t r u e d as a 
f i n d i n g t h a t u n r e l a t e d p r e e x i s t i n g c o n d i t i o n s are compensable t o 
th e e x t e n t t h a t c l a i m a n t i s e n t i t l e d t o medical s e r v i c e s under ORS 
656.245 f o r t h e i r t r e a t m e n t . Claimant's u n r e l a t e d p r e e x i s t i n g 
c o n d i t i o n s are c o n s i d e r e d o n l y i n the c o n t e x t o f whether c l a i m a n t 
i s permanently and t o t a l l y d i s a b l e d . The f i n d i n g t h a t c l a i m a n t ' s 
r e l a t e d and u n r e l a t e d c o n d i t i o n s combine t o e s t a b l i s h t h a t 
c l a i m a n t i s permanently and t o t a l l y d i s a b l e d does not t r a n s f o r m 

-80-



b l o c k s away. He i n t e n d e d t o withdraw $5 i n o r d e r t o have money t o 
buy a soda pop l a t e r i n t h e day a t h i s scheduled l a y o v e r s t o p . He 
was i n j u r e d on t h e way t o t h e machine. Claimant was b e i n g p a i d 
f o r h i s time when i n j u r e d . 

Claimant t e s t i f i e d t h a t the employer made no 
arrangements f o r meals and a l l o w e d d r i v e r s t o e x i t t h e i r buses f o r 
such purposes as g e t t i n g a d r i n k , u s i n g a bathroom or h a v i n g a 
c i g a r e t t e . Claimant s t a t e d t h a t he was aware t h a t the employer 
p r o h i b i t e d " p e r s o n a l conduct" and t h a t l e a v i n g t h e "work l o c a t i o n " 
w i t h o u t p e r m i s s i o n was p r o h i b i t e d . He was a l s o aware t h a t he was 
not on a f o r m a l l a y o v e r a t the time of the i n c i d e n t . The bus was 
equipped w i t h a r a d i o . He c o u l d not r e c a l l whether he had r a d i o e d 
a d i s p a t c h e r t o ask p e r m i s s i o n t o leave the bus. 

ORS 656.005(8)(a) d e f i n e s a "compensable i n j u r y " i n p a r t 
as f o l l o w s : "A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y . . . 
a r i s i n g o u t o f and i n t h e course of employment r e q u i r i n g m e d i c a l 
s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y or death . . . . " I n Rogers 
v. SAIF, 289 Or 633, 641-42 (198 0 ) , the Oregon Supreme Court 
discussed the a p p l i c a t i o n o f t h a t d e f i n i t i o n : 

"The essence of the Workers' Compensation Act 
i s t h a t f i n a n c i a l consequences f l o w from t h e 
e x i s t e n c e of the employment r e l a t i o n s h i p 
i t s e l f . L i a b i l i t y and c o m p e n s a b i l i t y are 
p r e d i c a t e d upon employment. . . . A l t h o u g h 
the r e l a t i o n s h i p may be measured i n d i f f e r e n t 
f a c t u a l s i t u a t i o n s by the a p p l i c a t i o n of one 
t e s t or a n o t h e r , the u l t i m a t e i n q u i r y i s t h e 
same: i s the r e l a t i o n s h i p between the i n j u r y 
and the employment s u f f i c i e n t t h a t t h e i n j u r y 
s h o u l d be compensable?" 

The Referee found claimant'.s i n j u r y compensable under 
the s o - c a l l e d " p e r s o n a l c o m f o r t d o c t r i n e . " That d o c t r i n e was 
d i s c u s s e d by the Oregon Supreme Court i n C l a r k v. U. S. Plywood, 
288 Or 255 ( 1 9 8 0 ) . I n t h a t case the c l a i m a n t was k i l l e d d u r i n g a 
p a i d 20-minute l u n c h break w h i l e a t t e m p t i n g t o r e t r i e v e h i s l u n c h 
from atop a g l u e press where i t had been p l a c e d t o warm. A f t e r 
n o t i n g t h a t l u n c h - t i m e i n j u r i e s are n o r m a l l y compensable i f t h e y 
occur on t h e premises and a r i s e from premises hazards, t h e c o u r t 
s a i d : 

"We b e l i e v e t h a t the c o m p e n s a b i l i t y of 
on-premises i n j u r y s u s t a i n e d w h i l e engaged i n 
a c t i v i t i e s f o r the p e r s o n a l c o m f o r t of t h e 
employee can best be determined by a t e s t 
which asks: Was the conduct e x p r e s s l y or 
i m p l i e d l y a l l o w e d by the employer? 

" C l e a r l y , conduct which an employer e x p r e s s l y 
a u t h o r i z e s and which leads t o the i n j u r y o f an 
employee should be compensated whether i t 
occurs i n a d i r e c t l y r e l a t e d work a c t i v i t y or 
i n conduct i n c i d e n t a l t o the employment. 
S i m i l a r l y , where t h e employer i m p l i e d l y a l l o w s 
conduct, compensation should be p r o v i d e d f o r 
i n j u r i e s s u s t a i n e d i n t h a t a c t i v i t y . For 
example, where an employer acquiesces i n a 
course of on-premises conduct, compensation i s 
payable f o r i n j u r i e s which might be s u s t a i n e d 

-83-



from t h a t a c t i v i t y . Acquiescence c o u l d be 
shown by showing common p r a c t i c e or custom i n 
the work p l a c e . " 288 Or a t 266-267. 
The Supreme Court a p p l i e d Rogers and Cl a r k i n Wallace v. 

Green Thumb, I n c . , 296 Or 79 (1983). Wallace concerned tEe 
c o m p e n s a b i l i t y o f i n j u r i e s s u s t a i n e d from a f i r e t h a t s t a r t e d 
w h i l e c l a i m a n t was p r e p a r i n g a meal i n h i s m o b i l e home l o c a t e d on 
the employer's premises. Claimant was c o n t i n u o u s l y on c a l l and 
r e q u i r e d by the employer t o l i v e on the employer's premises. The 
c o u r t s t a t e d : 

"Rogers and C l a r k , read t o g e t h e r , f o r m u l a t e d a 
u n i t a r y work-connected t e s t , w hich, i n 
i n s t a n c e s of i n j u r i e s o c c u r r i n g on premises 
and d u r i n g p e r s o n a l c o m f o r t a c t i v i t i e s , 
focuses on whether the employer has a l l o w e d 
the a c t i v i t y and whether t he conduct occurs i n 
a d i r e c t l y r e l a t e d work a c t i v i t y or i n conduct 
i n c i d e n t a l t o t h e employment. 

"Compensation awards should not r e s u l t , 
however, from the 'mere f a c t ' t h a t t h e 
employment pl a c e d t he employee a t t h e s i t e o f 
the i n j u r y . . . ." 296 Or a t 82-82. 

I n Wallace t he c o u r t c a u t i o n e d t h a t each case p r e s e n t i n g 
t h i s i s s u e must be decided on i t s own p a r t i c u l a r f a c t s . I n 
f i n d i n g c o m p e n s a b l i t y , the Wallace c o u r t e x p l a i n e d : 

"To p e r f o r m adequately t he 'on-duty' t a s k s as 
c a r e t a k e r of the f i r e s t a t i o n , c l a i m a n t had t o 
e a t , and t o eat he had t o prepar e meals. His 
s t a t u s as a r e s i d e n t employee c o n t i n u o u s l y on 
c a l l n e c e s s i t a t e d t h a t he be on t h e premises 
d u r i n g meal p r e p a r a t i o n , and because t h e 
employer had p r o v i d e d no means by which 
c l a i m a n t c o u l d prepare hot meals o t h e r than 
c o o k i n g i n h i s mobile home, h i s i n j u r i e s 
a r i s i n g from t h a t a c t i v i t y are compensable. 
His i n j u r y arose d i r e c t l y from an unexpected 
f i r e o c c u r r i n g i n an i n s t r u m e n t a l i t y he was 
r e q u i r e d t o use i n a c t i v i t i e s n o t o n l y 
a l l o w e d , but expected, by the employer." 296 
Or a t 84. ) 

The Court o f Appeals found i n j u r i e s s u s t a i n e d w h i l e 
o b t a i n i n g r e f r e s h m e n t o f f t he employers' premises t o be 
compensable i n M e l l i s v. McEwen, Hanna, G i s v o l d , Rankin & 
Van Koten, 74 Or App 571 (1 9 8 5 ) , Halfman v. SAIF, 49 Or App 23 
(1 9 8 0 ) , and Jordan v. Western E l e c t r i c , 1 Or App 441 ( 1 9 7 0 ) . Each 
time t he c o u r t c o n s i d e r e d t he f o l l o w i n g f a c t o r s : 

"'a) Whether t h e a c t i v i t y was f o r t h e b e n e f i t 
of t h e employer . . .; 
b) Whether the a c t i v i t y was contemplated by 
the employer and employee e i t h e r a t the ti m e 
of h i r i n g or l a t e r . . .; 
c) Whether the a c t i v i t y was an o r d i n a r y r i s k 
o f , and i n c i d e n t a l t o , the employment . . .; 
d) Whether the employee was p a i d f o r t he 
a c t i v i t y . . .; 
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p r e v i o u s l y noncompensable c o n d i t i o n s i n t o compensable ones. The 
standards f o r f i n d i n g t h a t a c o n d i t i o n i s compensable are 
a r t i c u l a t e d elsewhere. E.g., B a r r e t t v. D & H D r y w a l l , s u p r a ; 
and W e l l e r v. Union Carbide, 288 Or 27 (1979). 

ORDER 

The Referee's o r d e r March 8, 1985 i s r e v e r s e d . Claimant 
i s awarded compensation f o r permanent and t o t a l d i s a b i l i t y 
e f f e c t i v e August 7, 1984. Claimant's a t t o r n e y i s awarded 25% o f 
the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o exceed 
$3,000 as a reasonable a t t o r n e y ' s f e e . The s e l f - i n s u r e d employer 
i s a l l o w e d t o o f f s e t compensation a l r e a d y p a i d p u r s u a n t t o the 
D e t e r m i n a t i o n Order of September 5, 1984 and the Referee's O p i n i o n 
and Order dated March 8, 1985. 

DAVID L. WAASDORP, C l a i m a n t WCB 85-02453 
R o b e r t J . G u a r r a s i , C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f Referee Myers' o r d e r which 
d i s m i s s e d c l a i m a n t ' s h e a r i n g request f o r l a c k of j u r i s d i c t i o n . On 
r e v i e w , c l a i m a n t contends t h a t the Referee had j u r i s d i c t i o n t o 
co n s i d e r a p e n a l t y i s s u e stemming from t he SAIF C o r p o r a t i o n ' s 
a l l e g e d noncompliance w i t h an Own Motion Order. We a f f i r m t h e 
Referee's o r d e r . 

I n August 1984 the Board i s s u e d an Own Motion Order 
reopening c l a i m a n t ' s 1977 low back c l a i m . The o r d e r d i r e c t e d t h a t 
temporary t o t a l d i s a b i l i t y compensation would b e g i n as of 
c l a i m a n t ' s r e c e n t s u r g e r y and c o n t i n u e u n t i l c l o s u r e p u r s u a n t t o 
ORS 656.278. 

I n February 1985 c l a i m a n t requested a h e a r i n g . He 
r a i s e d t he i s s u e s o f p e n a l t i e s and accompanying a t t o r n e y f e e s f o r 
SAIF's a l l e g e d unreasonable f a i l u r e t o c o n t i n u e p a y i n g temporary 
d i s a b i l i t y as d i r e c t e d by the Own Motion Order and f o r an a l l e g e d 
unreasonable delay i n pa y i n g compensation. 

I n A p r i l 1985 the Board i s s u e d an Own Motion 
D e t e r m i n a t i o n , c l o s i n g t he c l a i m . Claimant was awarded temporary 
t o t a l d i s a b i l i t y from h i s s u r g e r y date t h r o u g h January 24, 1985. 

R e l y i n g on ORS 656.278, the Referee found t h a t 
c l a i m a n t ' s h e a r i n g r e q u e s t was " i n h e r e n t l y w i t h i n " t h e Board's Own 
Motion j u r i s d i c t i o n . The Referee reasoned t h a t s i n c e t h e request 
f o r reopening was w i t h i n t h e Board's c o n t i n u i n g j u r i s d i c t i o n and 
not t he Hearing D i v i s i o n ' s j u r i s d i c t i o n , the enforcement o f the 
Own Motion Order would l i k e w i s e be w i t h i n t h e Board's 
j u r i s d i c t i o n . The Referee f u r t h e r concluded t h a t t h e enforcement 
of t he Own Motion Order was not "a q u e s t i o n c o n c e r n i n g a c l a i m " as 
t h a t phrase i s used i n ORS 656.283(1). Consequently, t he Referee 
g r a n t e d SAIF's motion t o d i s m i s s , h o l d i n g t h a t t h e Hearings 
D i v i s i o n l a c k e d j u r i s d i c t i o n . 

We agree With the Referee t h a t t h i s m a t t e r i s c o n t r o l l e d 
by ORS 656.278. The r e l e v a n t p o r t i o n s of the s t a t u t e p r o v i d e as 
f o l l o w s : 

-81-



" ( 1 ) Except as p r o v i d e d i n s u b s e c t i o n (5) 
of t h i s s e c t i o n , t h e power and j u r i s d i c t i o n 
o f t h e board s h a l l be c o n t i n u i n g , and i t 
may, upon i t s own m o t i o n , from t i m e t o t i m e 
m o d i f y , change or t e r m i n a t e former 
f i n d i n g s , o r d e r s or awards i f i n i t s 
o p i n i o n such a c t i o n i s j u s t i f i e d . 

" ( 2 ) An o r d e r or award made by t h e board 
d u r i n g t he time w i t h i n which t he c l a i m a n t 
has t h e r i g h t t o request a h e a r i n g on 
a g g r a v a t i o n under ORS 656.273 i s not an 
or d e r or award, as the case might be, made 
by t he board on i t s own mot i o n . " 

There i s no c o n t e n t i o n t h a t c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s s t i l l e x i s t e d . L i k e w i s e , i t i s u n c o n t r o v e r t e d t h a t t h e 
request f o r reopening was w i t h i n t h e c o n t i n u i n g j u r i s d i c t i o n o f 
the Board and not w i t h i n t h e Hearings D i v i s i o n ' s j u r i s d i c t i o n . 
Thus, i t l o g i c a l l y f o l l o w s t h a t t h e a p p r o p r i a t e forum f o r i s s u e s 
emanating from t h e Own Motion Order i s the Board and not the 
Hearings D i v i s i o n . 

Inasmuch as c l a i m a n t had no r i g h t t o a h e a r i n g 
c o n c e r n i n g t he re q u e s t f o r r e o p e n i n g , he a l s o was not e n t i t l e d t o 
a h e a r i n g p e r t a i n i n g t o SAIF's a l l e g e d noncompliance w i t h t he 
subsequent Own Motion Order. I n t h i s r e g a r d c l a i m a n t ' s a t t e m p t t o 
e n f o r c e t he Own Motion Order by r e q u e s t i n g a h e a r i n g does n o t 
p r e s e n t "a q u e s t i o n c o n c e r n i n g a c l a i m " as t h a t phrase i s used i n 
ORS 656.283(1). Any q u e s t i o n s p e r t a i n i n g t o t h e Own Motion Order 
sho u l d have been addressed t o the Board, which i s empowered t o 
tak e such a c t i o n as i t deems j u s t i f i e d . See ORS 656.278(1). 
Pursuant t o t h i s s t a t u t o r y a u t h o r i t y , such a c t i o n c o u l d i n c l u d e 
r e f e r r i n g t h e m a t t e r t o h e a r i n g f o r f u r t h e r e v i d e n c e , s h o u l d t h e 
Board be so i n c l i n e d . A Referee's o p i n i o n c o n c e r n i n g t h i s m a t t e r 
would, however, be a d v i s o r y i n n a t u r e and not ap p e a l a b l e t o nor 
b i n d i n g upon the Board. 

ORDER 

The Referee's o r d e r dated August 16, 1985 i s a f f i r m e d . 

CRAIG M'. WOODARD, C l a i m a n t WCB 84-10949 
Don G. S w i n k , C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1986 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
Mulder's o r d e r which s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m f o r h i s broken l e f t f o o t . The 
i s s u e i s whether t h e i n j u r y arose out of and i n t h e course o f 
c l a i m a n t ' s employment as a T r i - M e t bus d r i v e r i n t h e P o r t l a n d 
m e t r o p o l i t a n a r e a . 

On October 1 , 1984 c l a i m a n t was w o r k i n g a s p l i t s h i f t , 
f i l l i n g i n f o r absent d r i v e r s . He completed t h e f i r s t p o r t i o n o f 
h i s s h i f t about 9:30 a.m. and r e t u r n e d t o work about 3:18 p.m. 
When c l a i m a n t a r r i v e d i n downtown P o r t l a n d about 5:30 p.m., he was 
f i v e t o t e n minutes ahead o f schedule. He parked h i s bus and 
began w a l k i n g t o an a u t o m a t i c bank t e l l e r machine a couple o f 
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b l o c k s away. He i n t e n d e d t o withdraw $5 i n o r d e r t o have money t o 
buy a soda pop l a t e r i n the day a t h i s scheduled l a y o v e r s t o p . He 
was i n j u r e d on the way t o the machine. Claimant was b e i n g p a i d 
f o r h i s time when i n j u r e d . 

Claimant t e s t i f i e d t h a t the employer made no 
arrangements f o r meals and a l l o w e d d r i v e r s t o e x i t t h e i r buses f o r 
such purposes as g e t t i n g a d r i n k , u s i n g a bathroom or having a 
c i g a r e t t e . Claimant s t a t e d t h a t he was aware t h a t the employer 
p r o h i b i t e d " p e rsonal conduct" and t h a t l e a v i n g the "work l o c a t i o n " 
w i t h o u t p e r m i s s i o n was p r o h i b i t e d . He was a l s o aware t h a t he was 
not on a f o r m a l l a y o v e r a t the time of the i n c i d e n t . The bus was 
equipped w i t h a r a d i o . He c o u l d not r e c a l l whether he had r a d i o e d 
a d i s p a t c h e r t o ask p e r m i s s i o n t o l e a v e the bus. 

ORS 656.005(8)(a) d e f i n e s a "compensable i n j u r y " i n p a r t 
as f o l l o w s : "A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y . . . 
a r i s i n g out of and i n the course of employment r e q u i r i n g m e d i c a l 
s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y or death . . . . " I n Rogers 
v. SAIF, 289 Or 633, 641-42 (198 0 ) , the Oregon Supreme Court 
discussed the a p p l i c a t i o n of t h a t d e f i n i t i o n : 

"The essence of the Workers' Compensation Act 
i s t h a t f i n a n c i a l consequences f l o w from t h e 
e x i s t e n c e of the employment r e l a t i o n s h i p 
i t s e l f . L i a b i l i t y and c o m p e n s a b i l i t y are 
p r e d i c a t e d upon employment. . . . Although 
the r e l a t i o n s h i p may be measured i n d i f f e r e n t 
f a c t u a l s i t u a t i o n s by the a p p l i c a t i o n of one 
t e s t or a n o t h e r , the u l t i m a t e i n q u i r y i s t h e 
same: i s the r e l a t i o n s h i p between the i n j u r y 
and the employment s u f f i c i e n t t h a t t h e i n j u r y 
s h o u l d be compensable?" 

The Referee found c l a i m a n t ' s i n j u r y compensable under 
the s o - c a l l e d "personal c o m f o r t d o c t r i n e . " That d o c t r i n e was 
discussed by the Oregon Supreme Court i n Clark v. U. S. Plywood, 
288 Or 255 ( 1 9 8 0 ) . I n t h a t case the c l a i m a n t was k i l l e d d u r i n g a 
p a i d 20-minute l u n c h break w h i l e a t t e m p t i n g t o r e t r i e v e h i s l u n c h 
from a t o p a glue press where i t had been p l a c e d t o warm. A f t e r 
n o t i n g t h a t l u n c h - t i m e i n j u r i e s are n o r m a l l y compensable i f t h e y 
occur on the premises and a r i s e from premises hazards, t h e c o u r t 
s a i d : 

"We b e l i e v e t h a t the c o m p e n s a b i l i t y of 
on-premises i n j u r y s u s t a i n e d w h i l e engaged i n 
a c t i v i t i e s f o r the p e r s o n a l c o m f o r t of t h e 
employee can best be determined by a t e s t 
which asks: Was the conduct e x p r e s s l y or 
i m p l i e d l y a l l o w e d by the employer? 

" C l e a r l y , conduct which an employer e x p r e s s l y 
a u t h o r i z e s and which leads t o the i n j u r y o f an 
employee should be compensated whether i t 
occurs i n a d i r e c t l y r e l a t e d work a c t i v i t y or 
i n conduct i n c i d e n t a l t o the employment. 
S i m i l a r l y , where the employer i m p l i e d l y a l l o w s 
conduct, compensation should be p r o v i d e d f o r 
i n j u r i e s s u s t a i n e d i n t h a t a c t i v i t y . For 
example, where an employer acquiesces i n a 
course of on-premises conduct, compensation i s 
payable f o r i n j u r i e s which might be s u s t a i n e d 

-83-



from t h a t a c t i v i t y . Acquiescence c o u l d be 
shown by showing common p r a c t i c e or custom i n 
the work p l a c e . " 288 Or a t 266-267. 
The Supreme Court a p p l i e d Rogers and Cl a r k i n Wallace v. 

Green Thumb, I n c . , 296 Or 79 (1983 ) . Wallace concerned T H e 
c o m p e n s a b i l i t y of i n j u r i e s s u s t a i n e d from a f i r e t h a t s t a r t e d 
w h i l e c l a i m a n t was p r e p a r i n g a meal i n h i s mo b i l e home l o c a t e d on 
the employer's premises. Claimant was c o n t i n u o u s l y on c a l l and 
r e q u i r e d by the employer t o l i v e on the employer's premises. The 
c o u r t s t a t e d : 

"Rogers and C l a r k , read t o g e t h e r , f o r m u l a t e d a 
u n i t a r y work-connected t e s t , w h i c h , i n 
i n s t a n c e s of i n j u r i e s o c c u r r i n g on premises 
and d u r i n g p e r s o n a l c o m f o r t a c t i v i t i e s , 
focuses on whether the employer has a l l o w e d 
the a c t i v i t y and whether the conduct occurs i n 
a d i r e c t l y r e l a t e d work a c t i v i t y or i n conduct 
i n c i d e n t a l t o the employment. 

"Compensation awards should not r e s u l t , 
however, from t he 'mere f a c t ' t h a t t h e 
employment pl a c e d the employee a t t h e s i t e o f 
the i n j u r y . . . ." 296 Or a t 82-82. 

I n Wallace the c o u r t c a u t i o n e d t h a t each case p r e s e n t i n g 
t h i s i s s u e must be decided on i t s own p a r t i c u l a r f a c t s . I n 
f i n d i n g c o m p e n s a b l i t y , the Wallace c o u r t e x p l a i n e d : 

"To p e r f o r m adequately t he 'on-duty' t a s k s as 
c a r e t a k e r of the f i r e s t a t i o n , c l a i m a n t had t o 
e a t , and t o eat he had t o prepar e meals. His 
s t a t u s as a r e s i d e n t employee c o n t i n u o u s l y on 
c a l l n e c e s s i t a t e d t h a t he be on t h e premises 
d u r i n g meal p r e p a r a t i o n , and because t h e 
employer had p r o v i d e d no means by which 
c l a i m a n t c o u l d prepare hot meals o t h e r than 
c o o k i n g i n h i s mobile home, h i s i n j u r i e s 
a r i s i n g from t h a t a c t i v i t y are compensable. 
His i n j u r y arose d i r e c t l y from an unexpected 
f i r e o c c u r r i n g i n an i n s t r u m e n t a l i t y he was 
r e q u i r e d t o use i n a c t i v i t i e s not o n l y 
a l l o w e d , but expected, by the employer." 296 
Or a t 84. ) 

The Court o f Appeals found i n j u r i e s s u s t a i n e d w h i l e 
o b t a i n i n g r e f r e s h m e n t o f f t he employers' premises t o be 
compensable i n M e l l i s v. McEwen, Hanna, G i s v o l d , Rankin & 
Van Koten, 74 Or App 571 (1 9 8 5 ) , Halfman v. SAIF, 49 Or App 23 
(19 8 0 ) , and Jordan y. Western E l e c t r i c , 1 Or App 441 ( 1 9 7 0 ) . Each 
time t h e c o u r t c o n s i d e r e d t he f o l l o w i n g f a c t o r s : 

"'a) Whether t h e a c t i v i t y was f o r t he b e n e f i t 
of t h e employer . . .; 
b) Whether t h e a c t i v i t y was contemplated by 
the employer and employee e i t h e r a t the time 
of h i r i n g or l a t e r . . .; 
c) Whether the a c t i v i t y was an o r d i n a r y r i s k 
o f , and i n c i d e n t a l t o , t he employment . . . ; 
d) Whether the employee was p a i d f o r t he 
a c t i v i t y . . . ; 
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e) Whether the a c t i v i t y was on the employer's 
premises . . .; 
f ) Whether the a c t i v i t y was d i r e c t e d by or 
acquiesced i n by the employer . . .; 
g) Whether the employee was on a p e r s o n a l 
m i s s i o n of h i s own . . .'" Jordan v. Western 
E l e c t r i c , supra, 1 Or App a t 443-444. 

We must determine whether t h e r e e x i s t s a r e l a t i o n s h i p 
between c l a i m a n t ' s i n j u r y and h i s employment s u f f i c i e n t t h a t t h e 
i n j u r y i s compensable. Claimant's employment as a T r i - M e t bus 
d r i v e r r e q u i r e d t h a t he be away from the employer's premises f o r 
s h i f t s of s e v e r a l hours. One might reasonably contemplate t h a t a 
need t o use a rest r o o m or o b t a i n refreshment would a r i s e d u r i n g 
c l a i m a n t ' s s h i f t and t h a t he would seek out f a c i l i t i e s t o s a t i s f y 
those needs w h i l e away from the employer's premises. Indeed, 
t h e r e i s evidence t o suggest t h a t such a c t i v i t y was acquiesced i n 
by the employer. However, the c o n d i t i o n s of c l a i m a n t ' s employment 
were not such as t o suggest t h a t a need f o r p e r s o n a l banking 
a c t i v i t y would s i m i l a r l y a r i s e d u r i n g the work s h i f t or t h a t 
p e r s o n a l banking d u r i n g w o r k i n g hours would be necessary t o 
ad e q u a t e l y p e r f o r m h i s d u t i e s as a bus d r i v e r . Claimant t e s t i f i e d 
t h a t a l t h o u g h he c o u l d have gone t o th e bank b e f o r e r e t u r n i n g t o 
work on the a f t e r n o o n of the i n j u r y , he d i d not do so. The 
employer p r o h i b i t e d p e r s o n a l conduct d u r i n g w o r k i n g hours. The 
banking e r r a n d was n e i t h e r e x p r e s s l y nor i m p l i e d l y a l l o w e d by th e 
employer. 

I n A l l e n v. SAIF, 29 Or App 631 (1977 ) , the c o u r t h e l d 
t h a t the a c c i d e n t a l death o f a s e c u r i t y guard on h i s way t o 
p e r f o r m p e r s o n a l banking a c t i v i t i e s d u r i n g h i s l u n c h hour was not 
compensable. We s i m i l a r l y f i n d t h a t c l a i m a n t was on a p e r s o n a l 
m i s s i o n of h i s own when he was i n j u r e d and h o l d t h a t c l a i m a n t ' s 
broken f o o t i s not compensable. 

ORDER 

The Referee's o r d e r dated June 20, 1985 i s r e v e r s e d . " 
The s e l f - i n s u r e d employer's d e n i a l i s r e i n s t a t e d and a f f i r m e d . 

BETTY A. CORNWALL, C l a i m a n t WCB 85-09276 
B r i a n R. W h i t e h e a d , C l a i m a n t ' s A t t o r n e y J a n u a r y 30, 1986 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r D e n y i n g Motion t o D i s m i s s 

R e q u e s t f o r R e v i e w 
Claimant has requested Board review of P r e s i d i n g Referee 

Daughtry's o r d e r t h a t dismissed her request f o r h e a r i n g . The 
i n s u r e r has now moved the Board f o r an order d i s m i s s i n g t h e 
r e q u e s t f o r review on the ground t h a t the Board i s w i t h o u t 
j u r i s d i c t i o n t o review the Referee's o r d e r . 

The Referee's o r d e r d i s m i s s i n g the r e q u e s t f o r h e a r i n g 
was based upon a f i n d i n g o f l a c k of j u r i s d i c t i o n t o co n s i d e r the 
m e r i t s o f the request f o r h e a r i n g . Our j u r i s d i c t i o n t o review the 
Referee's o r d e r i s based upon ORS 656.289 and 656.295, and i s 
independent o f u l t i m a t e j u r i s d i c t i o n t o decide upon the m e r i t s of 
c l a i m a n t ' s case. The i n s u r e r ' s motion i s d i r e c t e d a t the 
c o r r e c t n e s s o f the Referee's o r d e r , not a t our j u r i s d i c t i o n t o 
review t h a t o r d e r . As such, the motion i s not w e l l t a k e n . The 
i n s u r e r ' s motion i s d e n i e d . 

IT IS SO ORDERED. 
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RAYNELL A. LOBATO, C l a i m a n t WCB 83-04932 
Ormsbee & C o r r i g a l l , C l a i m a n t ' s A t t o r n e y s J a n u a r y 30, 1986 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Lobato v. SAIF, 75 Or App 488 (1 9 8 5 ) . The c o u r t has 
ord e r e d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m be remanded f o r 
p r o c e s s i n g . T h e r e f o r e , t he SAIF C o r p o r a t i o n ' s d e n i a l dated 
May 12, 1983 i s s e t a s i d e and t h i s c l a i m i s remanded t o the SAIF 
C o r p o r a t i o n f o r acceptance and p r o c e s s i n g a c c o r d i n g t o law. 

IT IS SO ORDERED. 

SPENCER L. METCALF, C l a i m a n t WCB 85-01244 & 85-01555 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y J a n u a r y 31, 1986 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
R o n a l d E. Rhodes, D e f e n s e A t t o r n e y 

Claimant has requested r e c o n s i d e r a t i o n o f our Order on 
Review dated January 15, 1986 i n which we a f f i r m e d t h e Referee's 
or d e r a s s i g n i n g r e s p o n s i b i l i t y i n t h i s p r o c e e d i n g under ORS 
656.307 t o Nor t h P a c i f i c Insurance Company. I n our p r e v i o u s 
o r d e r , we s p e c i f i c a l l y noted t h a t c l a i m a n t was not e n t i t l e d t o an 
i n s u r e r - p a i d a t t o r n e y f ee on Board r e v i e w . We c i t e d Petshow v. 
Farm Bureau I n s . Co., 76 Or App 563, 570-71 ( 1 9 8 5 ) , as the 
a u t h o r i t y f o r our d e t e r m i n a t i o n t h a t no a t t o r n e y f ee would be 
awarded on Board r e v i e w . 

We discus s e d i n d e t a i l the r a t i o n a l e f o r our c o n c l u s i o n 
r e g a r d i n g a t t o r n e y fees f o r c l a i m a n t s ' a t t o r n e y s i n cases under 
ORS 656.307 i n S t a n l e y C. Phipps, 38 Van Natt a 13 (WCB Case Nos. 
84-01838 & 84-02301, January 14, 1986). We concluded t h a t , " [ I ] n 
view o f Petshow v. Farm Bureau I n s . Co., supr a , .. . . t h e phrase 
' a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s ' as used i n OAR 
438-47-090(1) must be i n t e r p r e t e d t o mean t a k i n g a p o s i t i o n and 
a c t i v e l y l i t i g a t i n g a p o i n t b e a r i n g upon the c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e compensation or the amount t h e r e o f . " There 
was no such p a r t i c i p a t i o n i n t h i s case. 

The motion f o r r e c o n s i d e r a t i o n i s a l l o w e d . On 
r e c o n s i d e r a t i o n , we adhere and r e p u b l i s h our former o r d e r , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

DAVID C. DAINING, C l a i m a n t WCB 84-09355 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y F e b r u a r y 7, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
P f e r d n e r ' s o r d e r which awarded 32 degrees f o r 10 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s 
back i n a d d i t i o n t o the D e t e r m i n a t i o n Order dated August 2, 1984 
which awarded 128 degrees f o r 40 p e r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y , and which o t h e r w i s e a f f i r m e d t h e D e t e r m i n a t i o n 
Order. Claimant contends t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d 
o r , i n the a l t e r n a t i v e , t h a t he i s permanently and t o t a l l y 

-86-



d i s a b l e d . The i s s u e s on review are premature c l o s u r e and e x t e n t 
of unscheduled permanent p a r t i a l d i s a b i l i t y i n c l u d i n g permanent 
t o t a l d i s a b i l i t y . 

On the i s s u e of premature c l o s u r e , t h e Board a f f i r m s t h e 
Referee's o r d e r . At the time of c l o s u r e no f u r t h e r improvement 
p h y s i c a l l y or p s y c h o l o g i c a l l y was m e d i c a l l y expected and 
subsequent development of the medical o p i n i o n s d i d not change 
those c o n c l u s i o n s . 

Claimant s u f f e r e d what was thought t o be s t r a i n i n j u r i e s 
on August 22, 1977 w h i l e w o r k i n g as a machinery maintenance 
mechanic. He s u f f e r e d o c c a s i o n a l time l o s s due t o p a i n d u r i n g t he 
next s i x months, but no s u r g e r y was proposed. His c l a i m was f i r s t 
c l o s e d by D e t e r m i n a t i o n Order on May 25, 1978 which awarded o n l y 
temporary d i s a b i l i t y compensation. Claimant was unable t o r e t u r n 
t o work a t the heavy o c c u p a t i o n of machinery maintenance mechanic, 
but o b t a i n e d employment as a welder, then as a c a r p e n t e r , and the n 
as a f r o n t end ali g n m e n t mechanic. His p a i n c o n t i n u e d and h i s 
c o n d i t i o n worsened. I n March 1981 c l a i m a n t s u b m i t t e d t o s u r g e r y 
a t which time i t was d i s c o v e r e d t h a t the 1977 i n d u s t r i a l i n j u r y 
had caused a f r a c t u r e o f c l a i m a n t ' s f o u r t h lumbar v e r t e b r a . The 
SAIF C o r p o r a t i o n denied c o m p e n s a b i l i t y o f t h e s u r g e r y . The d e n i a l 
was s e t a s i d e by a Referee's order dated December 18, 1981 which 
a l s o awarded p e n a l t i e s f o r nonpayment of i n t e r i m compensation. 

I n A p r i l 1982 c l a i m a n t began c o u n s e l l i n g t h e r a p y w i t h 
Dr. Devour, p s y c h o l o g i s t , f o r p s y c h o l o g i c a l c o n d i t i o n s r e l a t e d t o 
h i s i n d u s t r i a l i n j u r y . I n September 1982 SAIF was o r d e r e d by a 
s t i p u l a t e d order t o pay c l a i m a n t unpaid temporary t o t a l and 
und e r p a i d temporary p a r t i a l d i s a b i l i t y compensation p l u s p e n a l t i e s 
and a t t o r n e y f e e s . 

.Claimant's c o n d i t i o n c o n t i n u e d t o be symptomatic, and a 
f u s i o n a t L3-4 was performed i n February 1983. By December 1983 
c l a i m a n t ' s surgeon thought the f u s i o n was p r o g r e s s i n g 
s a t i s f a c t o r i l y and t h a t c l a i m a n t ' s permanent l i m i t a t i o n was i n t h e 
range of m i l d l y moderate, a l t h o u g h he a l s o suspected t h a t c l a i m a n t 
might need a d d i t i o n a l f u s i o n . 

I n November 1983 c l a i m a n t was examined by a panel a t 
Orthopaedic C o n s u l t a n t s which i n c l u d e d a p s y c h i a t r i s t . The 
neurosurgeon and the o r t h o p e d i c surgeons f e l t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y , t h a t he c o u l d r e t u r n t o work i n the l i g h t 
range but t h a t v o c a t i o n a l t r a i n i n g was necessary, t h a t c l a i m a n t ' s 
impairment was i n the moderate range but the impairment due s o l e l y 
t o t h e i n d u s t r i a l i n j u r y was i n the m i l d l y moderate range, and 
t h a t c l a i m a n t needed p s y c h i a t r i c e v a l u a t i o n . The p s y c h i a t r i s t , 
Dr. W i t t k o p p , diagnosed major d e p r e s s i v e d i s o r d e r and psychogenic 
p a i n d i s o r d e r r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y and 
u n d e r l y i n g p e r s o n a l i t y d i s o r d e r w i t h p s y c h o t i c and p a r a n o i d 
f e a t u r e s . Dr. W i t t k o p p f e l t c l a i m a n t would not b e n e f i t from a 
p a i n c e n t e r approach t o t r e a t m e n t and concluded: 

"This man d e s p e r a t e l y needs f u l l - s c a l e 
p s y c h i a t r i c t r e a t m e n t . This should 
p r e f e r a b l y occur i n a s e t t i n g i n which t h e 
same i n d i v i d u a l i s able t o o f f e r him 
s u p p o r t i v e and m i l d l y i n s i g h t o r i e n t e d 
psychotherapy t o g e t h e r w i t h i n t e n s i v e 
pharmacotherapy c a r e f u l l y tuned t o the day 
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t o day changes i n h i s p s y c h i c s t a t u s . 
Adequate doses of a n t i - d e p r e s s a n t 
m e d i c a t i o n t o g e t h e r w i t h a n t i - p s y c h o t i c 
m e d i c a t i o n would seem c a l l e d f o r as a 
s t a r t . ECT [ e l e c t r o c o n v u l s i v e t h e r a p y ] i s 
an a l t e r n a t i v e i f o t h e r measures do not 
s u f f i c e . . . . 

"Should the p a t i e n t r e f u s e t r e a t m e n t by a 
p s y c h i a t r i s t I would c o n s i d e r h i s c o n d i t i o n 
t o be s t a t i o n a r y w i t h a m i l d degree of 
permanent impairment a t t r i b u t e d by t h e 
i n d u s t r i a l i n c i d e n t . Under these 
c o n d i t i o n s ( t r e a t m e n t r e f u s a l ) t h e 
p r o g n o s i s i s e x t r e m e l y poor." 

Dr. Devour g e n e r a l l y agreed w i t h Dr. W i t t k o p p ' s 
a n a l y s i s . He a l s o opined t h a t c l a i m a n t might b e n e f i t by b e i n g 
s e p a r a t e d from the workers' compensation system because a p o r t i o n 
of c l a i m a n t ' s d e p r e s s i o n was caused by SAIF's a l l e g e d m i s h a n d l i n g 
of t he c l a i m . 

Dr. Devour r e f e r r e d c l a i m a n t t o a p a i n c e n t e r . The p a i n 
c e n t e r s u b m i t t e d a r e p o r t , which was a summary o f s e v e r a l 
p r o f e s s i o n a l o p i n i o n s , t h a t agreed g e n e r a l l y w i t h Dr. W i t t k o p p ' s 
c o n c l u s i o n t h a t c l a i m a n t c o u l d not b e n e f i t from i t s t y p e o f 
program. The r e p o r t concluded t h a t c l a i m a n t would not improve 
p s y c h o l o g i c a l l y u n t i l he accepted the l i m i t a t i o n s of h i s body t h a t 
r e s u l t e d from the i n d u s t r i a l i n j u r y and s u r g e r i e s . 

Claimant was then r e f e r r e d t o the Callahan Center. The 
d o c t o r a t t h e Callahan Center concluded t h a t c l a i m a n t needed t o be 
r e f e r r e d t o h i s o r t h o p e d i c surgeon t o p r o v i d e a f i n a l o p i n i o n on 
the proposed a d d i t i o n a l f u s i o n s u r g e r y , but t h a t o t h e r w i s e he 
seemed a b l e t o p e r f o r m work i n the l i g h t c a t e g o r y . The 
p s y c h o l o g i s t concluded t h a t c l a i m a n t had a mixed p e r s o n a l i t y 
d i s o r d e r w i t h s c h i z o t y p a l and p a r a n o i d c h a r a c t e r i s t i c s and 
recommended p s y c h o l o g i c a l c o u n s e l l i n g on a c o n t i n u o u s b a s i s . 

Claimant was t a k i n g m e d i c a t i o n on a d a i l y b a s i s t o 
c o n t r o l but not e l i m i n a t e the symptoms of h i s p s y c h o l o g i c a l 
c o n d i t i o n . He was a t t e n d i n g c o u n s e l l i n g sessions w i t h Dr. Devour 
on a once or t w i c e a month b a s i s from January t h r o u g h August 1984. 

Dr. Devour's o p i n i o n i n J u l y 1984 t h a t c l a i m a n t would be 
best served by t e r m i n a t i n g the compensation c l a i m and c o n t i n u i n g 
p s y c h o l o g i c a l c o u n s e l l i n g was combined w i t h the i n f o r m a t i o n t h a t 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n seemed s t a t i o n a r y t o p r o v i d e the 
b a s i s f o r c l o s u r e of the c l a i m by D e t e r m i n a t i o n Order i n August 
1984. The e v a l u a t o r ' s worksheet r e v e a l s the r e c o g n i t i o n of t h e 
e f f e c t of c l a i m a n t ' s psychopathology on the o v e r a l l impairment 
c l a i m a n t s u f f e r e d as a r e s u l t of h i s i n d u s t r i a l i n j u r y . 

Claimant was r e f e r r e d f o r v o c a t i o n a l r e h a b i l i t a t i o n . 
D i r e c t employment a s s i s t a n c e was f o l l o w e d by a u t h o r i z a t i o n f o r a 
t r a i n i n g program. Claimant was r e f e r r e d t o Dr. Cherry by a 
c o u n s e l o r a t t h e R e h a b i l i t a t i o n Review D i v i s i o n of t h e Workers' 
Compensation Department. 

Dr. Cherry opined t h a t c l a i m a n t ' s c o n d i t i o n was worse, 
was not m e d i c a l l y s t a t i o n a r y , and t h a t c l a i m a n t s h o u l d be 
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r e c e i v i n g d i s a b i l i t y compensation. He a l s o opined t h a t c l a i m a n t 
was " p r e s e n t l y " permanently and t o t a l l y d i s a b l e d . He reviewed t h e 
r e p o r t of t h e Orthopaedic C o n s u l t a n t s and opined t h a t i t 
e s t a b l i s h e d t h a t c l a i m a n t was permanently and t o t a l l y d i s a b l e d a t 
t h a t t i m e . Dr. Cherry r e p o r t e d t h a t c l a i m a n t r e q u i r e d o r t h o p e d i c 
and n e u r o l o g i c a l t r e a t m e n t t o improve h i s c o n d i t i o n . Dr. Cherry 
r e f e r r e d c l a i m a n t t o Dr. Beals, o r t h o p e d i c surgeon, f o r an 
e v a l u a t i o n . Dr. Beals suggested t h a t a d d i t i o n a l f u s i o n might 
improve c l a i m a n t ' s c o n d i t i o n . Dr. Smith, c l a i m a n t ' s surgeon i n 
1983, examined c l a i m a n t , performed d i a g n o s t i c t e s t s , and concluded 
t h a t c l a i m a n t would not b e n e f i t from a d d i t i o n a l s u r g e r y . 

The v o c a t i o n a l counselor r e f e r r e d c l a i m a n t t o a 
h y d r a u l i c s f i r m f o r an i n t e r v i e w . The owner was w i l l i n g t o 
i n t e r v i e w c l a i m a n t i n person even though he f e l t c l a i m a n t was t o o 
a g g r e s s i v e and i n a p p r o p r i a t e based on a telephone i n t e r v i e w . 
Claimant drove p a r t way t o the p e r s o n a l i n t e r v i e w but t u r n e d 
around and went home because he c o u l d not handle the s i t u a t i o n 
e m o t i o n a l l y . The v o c a t i o n a l counselor c a l l e d c l a i m a n t t o e x p l a i n 
the importance o f a t t e n d i n g i n t e r v i e w s and the counselor noted 
t h a t c l a i m a n t was i n c o h e r e n t and r a m b l i n g . The coun s e l o r a d v i s e d 
c l a i m a n t t o c o n t a c t the p s y c h o l o g i s t f o r a s s i s t a n c e . The 
v o c a t i o n a l c o u n s e l o r r e p o r t e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was the major b a r r i e r t o reemployment. 

Claimant l o c a t e d and o b t a i n e d t r a i n i n g i n a s e d e n t a r y 
o c c u p a t i o n as a s a f e t y c o o r d i n a t o r f o r a waste d i s p o s a l company. 
He c o u l d not o b t a i n employment w i t h the company, however, because 
he was unable t o work f u l l - t i m e due t o h i s back i n j u r y and l e g 
p a i n . 

Claimant was examined f o r a second time by a panel a t 
Orthopaedic C o n s u l t a n t s . The panel r e p o r t e d t h a t t h e r e was no 
s i g n i f i c a n t change s i n c e the o r i g i n a l e x a m i n a t i o n except t h a t some 
p r e e x i s t i n g c o n d i t i o n s which were asymptomatic b e f o r e t he 
i n d u s t r i a l i n j u r y had become symptomatic s i n c e t h e i n j u r y . The 
panel concluded t h a t the c l a i m a n t was s t i l l m e d i c a l l y s t a t i o n a r y , 
t h a t h i s impairment was moderate, and t h a t impairment due s o l e l y 
t o the i n d u s t r i a l i n j u r y was i n the range of m i l d l y moderate. 

V o c a t i o n a l r e h a b i l i t a t i o n c o n s u l t a n t Byron McNaught 
reviewed c l a i m a n t ' s f i l e and i n t e r v i e w e d c l a i m a n t . Mr. McNaught 
t e s t i f i e d t h a t he b e l i e v e d t h a t c l a i m a n t c o u l d not o b t a i n and h o l d 
r e g u l a r g a i n f u l employment based on h i s p r e s e n t s k i l l s and h i s 
p r e s e n t i m p a i r m e n t s . Mr. McNaught a l s o f e l t c l a i m a n t ' s 
f r u s t r a t i o n s w i t h t he v o c a t i o n a l a s s i s t a n c e t h a t had been o f f e r e d 
were j u s t i f i e d based on the p h y s i c a l and p s y c h o l o g i c a l 
r e s t r i c t i o n s . He a l s o f e l t c l a i m a n t had shown t h a t he was 
m o t i v a t e d and w i l l i n g t o work. 

At the time o f the h e a r i n g , c l a i m a n t was 39 years o l d , 
had a h i g h s c h o o l e d u c a t i o n and some community c o l l e g e 
coursework. His p r e v i o u s work experience was i n heavy manual 
l a b o r as a baker, automo b i l e mechanic, c a r p e n t e r , and drydock 
foreman or i n jobs w i t h h i g h exposure t o p u b l i c c o n t a c t as a 
r e t a i l salesman and automobi l e s e r v i c e w r i t e r . These jobs are 
f o r e c l o s e d t o c l a i m a n t by e i t h e r t h e p h y s i c a l or p s y c h o l o g i c a l 
impairments or by the combina t i o n o f h i s p h y s i c a l and 
p s y c h o l o g i c a l impairments a c c o r d i n g t o the l i m i t s p r e s c r i b e d . 
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I n o r d e r t o meet the burden o f p r o v i n g t h a t he i s 
permanently and t o t a l l y d i s a b l e d , c l a i m a n t must e s t a b l i s h t h a t he 
i s unable t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . Wilson v. Weyerhaeuser, 30 Or App 403 (197 7 ) . 
P r e e x i s t i n g d i s a b i l i t y i s co n s i d e r e d as w e l l as impairment 
r e s u l t i n g from t h e compensable i n d u s t r i a l i n j u r y . ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) ; Arndt v. N a t i o n a l Appliance Co., 74 Or App 20 
(19 8 5 ) ; John D. K r e u t z e r , 36 Van N a t t a 284, a f f ' d mem., 71 Or App 
355 ( 1 9 8 4 ) . U n r e l a t e d p h y s i c a l impairment t h a t a r i s e s p o s t - i n j u r y 
i s not c o n s i d e r e d i n d e t e r m i n i n g permanent t o t a l d i s a b i l i t y . 
Emmons v. SAIF, 34 Or App 603 (1978). I f the compensable 
c o n d i t i o n d i d not cause permanent worsening o f a p r e e x i s t i n g 
c o n d i t i o n , we c o n s i d e r o n l y impairment due t o the p r e e x i s t i n g 
c o n d i t i o n as i t e x i s t e d on the date o f i n j u r y . Bob G. O'Neal, 37 
Van Na t t a 255, 77 Or App 194 (198 5 ) ; John D. K r e u t z e r , s u p r a ; 
Frank Mason, 34 Van Nat t a 568, a f f ' d mem., 60 Or App 786 (1 9 8 2 ) . 
I n the c o n t e x t o f permanent t o t a l d i s a b i l i t y , we c o n s i d e r t h e 
e x t e n t of c l a i m a n t ' s impairment caused by a l l d i s a b l i n g 
c o n d i t i o n s , r e g a r d l e s s o f c o m p e n s a b i l i t y , t h a t p r e e x i s t e d t h e 
i n d u s t r i a l i n j u r y and t h e impairment r e s u l t i n g from t h e i n j u r y 
i t s e l f , and determine what the e f f e c t , i n c l u d i n g p o s s i b l e 
s y n e r g i s t i c e f f e c t , o f a l l these combined c o n d i t i o n s was a t t h e 
time of the h e a r i n g . Arndt v. N a t i o n a l Appliance Co., sup r a ; 
Deborah L. Jones, 37 Van N a t t a 1573 (1985). 

A l t h o u g h c l a i m a n t i s s u b s t a n t i a l l y d i s a b l e d , he i s not 
t o t a l l y i n c a p a c i t a t e d . Because he i s capable o f p e r f o r m i n g some 
work, he can succeed i n the c l a i m f o r permanent and t o t a l 
d i s a b i l i t y o n l y i f he can prove t h a t he f a l l s w i t h i n t h e s o - c a l l e d 
" o d d - l o t " d o c t r i n e . The i m p o r t o f t h a t d o c t r i n e i s t h a t a 
d i s a b l e d person, capable o f per f o r m i n g , work of some k i n d , may 
s t i l l be permanently and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f 
p r e e x i s t i n g i m p a i r m e n t , impairment r e l a t e d t o p r e e x i s t i n g 
c o n d i t i o n s , impairment r e l a t e d t o the i n d u s t r i a l i n j u r y , and 
s o c i a l and v o c a t i o n a l f a c t o r s . See Livesay v. SAIF, 55 Or App 390 
(1 9 8 1 ) ; Deborah L. Jones, supra. However, a f i n d i n g t h a t c l a i m a n t 
can r e g u l a r l y p e r f o r m p a r t - t i m e work can p r e c l u d e a f i n d i n g o f 
permanent t o t a l d i s a b i l i t y . H i l l v. SAIF, 25 Or App 697 ( 1 9 7 6 ) ; 
Thomas J. Stokes, 37 Van Nat t a 134, a f f ' d mem., 75 Or App 578 
(1 9 8 5 ) . 

Claimant's m o t i v a t i o n i s a l s o a key f a c t o r , and t h e 
burden i s on c l a i m a n t t o e s t a b l i s h t h a t he i s w i l l i n g t o seek 
r e g u l a r g a i n f u l employment and t h a t he has made reasonable e f f o r t s 
t o o b t a i n such employment. ORS 656.206(3); Laymon v. SAIF, 65 Or 
App 146 ( 1 9 8 3 ) . Claimant can be excused from t he req u i r e m e n t o f 
ORS 656.206(3) i f t h e r e i s a f i n d i n g t h a t i t would be f u t i l e f o r 
c l a i m a n t t o seek work based on impairment or a c o m b i n a t i o n o f 
impairment w i t h s o c i a l and v o c a t i o n a l f a c t o r s . Butcher v. SAIF, 
45 Or App 313 ( 1 9 8 0 ) ; George M. Turner, 37 Van Natta 531 (1 9 8 5 ) . 
M o t i v a t i o n i s not t o be confused w i t h p s y c h o l o g i c a l i m p a i r m e n t . 
Wilson v. Weyerhaeuser, supra; Seaberry v. SAIF, 19 Or App 676 
(19 7 4 ) ; Robert D. Klum, 37 Van Natta 720 (198 5 ) . F i n a l l y , a 
permanent t o t a l d i s a b i l i t y award cannot be reduced on the b a s i s o f 
a s p e c u l a t i v e f u t u r e change i n employment s t a t u s but o n l y on the 
a c t u a l c o n d i t i o n s e x i s t i n g a t the time of the h e a r i n g . Cettman v. 
SAIF, 289 Or 609 (1 9 8 0 ) ; Clark v. Boise Cascade Corp., 72 Or App 
397 ( 1 9 8 5 ) ; M o r r i s v. Denny's, 50 Or App 533 (198 1 ) . 
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The Referee found t h a t c l a i m a n t had not met t h e 
re q u i r e m e n t s o f ORS 656.206(3) t h a t he " i s w i l l i n g t o seek r e g u l a r 
g a i n f u l employment and t h a t [ c l a i m a n t ] has made reasonable e f f o r t s 
t o o b t a i n such employment." The Referee d i s r e g a r d e d the evidence 
t h a t c l a i m a n t was a t t e m p t i n g t o i d e n t i f y and o b t a i n r e g u l a r 
g a i n f u l employment or t r a i n i n g and the v a r i o u s c o u n s e l o r s ' 
r e c o g n i t i o n t h a t c l a i m a n t ' s progress was hi n d e r e d by t h e 
p s y c h o l o g i c a l problems. The Referee i m p r o p e r l y mixed t he i s s u e o f 
m o t i v a t i o n w i t h t he problem of c l a i m a n t ' s p s y c h o l o g i c a l impairment 

We f i n d t h a t c l a i m a n t ' s p h y s i c a l impairment i s i n t h e 
moderate range based on the o p i n i o n o f the Orthopaedic 
C o n s u l t a n t s . See B a r r e t t v. D & H D r y w a l l , 300 Or 325 (1 9 8 5 ) . 
Claimant has d i s a b l i n g p a i n i n h i s back and l e g which p r o b a b l y 
cannot be r e l i e v e d by medical t r e a t m e n t . The d e s c r i p t i o n s o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , when c o n t r o l l e d by m e d i c a t i o n , 
are c o n s i s t e n t w i t h c l a s s 2 impairment o f the whole person under 
OAR 436-36-540(5) ( b ) . This f i n d i n g by the E v a l u a t i o n D i v i s i o n was 
not c h a l l e n g e d a t h e a r i n g or on rev i e w . We f i n d t h a t c l a i m a n t has 
made a reasonable e f f o r t t o seek and o b t a i n r e g u l a r g a i n f u l 
employment and has made a reasonable e f f o r t t o cooperate w i t h 
v o c a t i o n a l a s s i s t a n c e . F u r t h e r a s s i s t a n c e might be h e l p f u l , but 
i s s p e c u l a t i v e . C o n s i d e r i n g the e x t e n t o f c l a i m a n t ' s p h y s i c a l and 
p s y c h o l o g i c a l d i s a b i l i t y due t o h i s i n d u s t r i a l i n j u r y o f August 12 
1977 and p r e e x i s t i n g d i s a b i l i t y o f c l a i m a n t ' s r i g h t hand, we f i n d 
t h a t c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 

Compensation f o r permanent t o t a l d i s a b i l i t y s h o u l d b e g i n 
on t h e e a r l i e s t date when the elements o f permanent t o t a l 
d i s a b i l i t y were e s t a b l i s h e d . M o r r i s v. Denny's, 53 Or App 863 
(1 9 8 1 ) ; Robert Tucker, 37 Van Natta 952 (1985). A f i n d i n g of t h e 
e f f e c t i v e date i s based upon a l l of the r e l e v a n t m e d i c a l , s o c i a l 
and v o c a t i o n a l f a c t o r s . M o r r i s v. Denny's, supra. We f i n d t h a t 
c l a i m a n t ' s v o c a t i o n a l d i s a b i l i t y was not changed a f t e r he became 
m e d i c a l l y s t a t i o n a r y and t h a t he was, t h e r e f o r e , permanently and 
t o t a l l y d i s a b l e d a t the time he became m e d i c a l l y s t a t i o n a r y , which 
we f i n d was June 19, 1984. 

SAIF s h a l l be a l l o w e d t o o f f s e t compensation p a i d f o r 
unscheduled permanent p a r t i a l d i s a b i l i t y pursuant t o the Referee's 
o r d e r a g a i n s t the i n c r e a s e d compensation awarded by t h i s o r d e r . 
P a c i f i c Motor T r u c k i n g Co. v. Yeager, 64 Or App 28 (1 9 8 3 ) ; Donald 
W. W i l k i n s o n , 37 Van Natta 938 (1985). SAIF s h a l l a l s o be a l l o w e d 
t o o f f s e t temporary and permanent d i s a b i l i t y compensation p a i d 
pursuant t o the D e t e r m i n a t i o n Order because t h i s o r d e r i s g r a n t i n g 
compensation f o r permanent and t o t a l d i s a b i l i t y i n l i e u o f the 
D e t e r m i n a t i o n Order and the Referee's o r d e r . 

The Referee noted i n h i s order t h a t t h e r e was no fee 
a l l o c a t e d t o c l a i m a n t ' s a t t o r n e y because t h e r e was no a t t o r n e y f ee 
agreement o f r e c o r d i n the case. There i s s t i l l no a t t o r n e y fee 
agreement of r e c o r d i n the case and, t h e r e f o r e , no fee w i l l be 
a l l o w e d c l a i m a n t ' s a t t o r n e y f o r s e r v i c e s a t h e a r i n g or on Board 
r e v i e w . ORS 656.388; OAR 438-47-010(3). 

ORDER 

The Referee's order dated A p r i l 24, 1985 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p a r t which m o d i f i e d t he award of 
compensation by the D e t e r m i n a t i o n Order dated October 22, 1984 i s 
m o d i f i e d t o award compensation f o r permanent and t o t a l d i s a b i l i t y 
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i n l i e u o f the D e t e r m i n a t i o n Order award f o r permanent p a r t i a l 
d i s a b i l i t y . The D e t e r m i n a t i o n Order i s m o d i f i e d t o award 
permanent and t o t a l d i s a b i l i t y e f f e c t i v e June 19, 1984. The SAIF 
C o r p o r a t i o n i s a l l o w e d t o o f f s e t compensation p a i d f o r temporary 
and permanent d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order and 
th e Referee's o r d e r . The remainder of the Referee's o r d e r i s 
a f f i r m e d . 

RAYMOND E. DEROBOAM, C l a i m a n t WCB 85-07419 
O s c a r R. N e a l y , C l a i m a n t ' s A t t o r n e y F e b r u a r y 7, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g Motion t o D i s m i s s 

R e q u e s t f o r R e v i e w 
The SAIF C o r p o r a t i o n has moved the Board f o r an o r d e r 

d i s m i s s i n g c l a i m a n t ' s request f o r Board review on the ground o f 
f a i l u r e t o comply w i t h ORS 656.295(2). The b a s i s of SAIF's motion 
i s t h a t t h e r e i s no " c e r t i f i c a t e o f m a i l i n g " of the r e q u e s t f o r 
r e v i e w . A request f o r Board review need not be i n any p a r t i c u l a r 
f o r m . ORS 656.295(1). 

I n t h i s case, c l a i m a n t requested review by f i l i n g an 
" A p p l i c a t i o n t o Schedule" for m . Although t h a t form i s c u s t o m a r i l y 
used by the Hearings D i v i s i o n , and not by the Board, the form used 
i n t h i s case c o n t a i n e d a l l of the s t a t u t o r i l y r e q u i r e d 
i n f o r m a t i o n . The form f u r t h e r r e c i t e s t h a t copies were m a i l e d t o 
the employer and i n s u r e r , a l t h o u g h those p a r t i e s were not 
i d e n t i f i e d by name. SAIF does not a s s e r t t h a t i t d i d not r e c e i v e 
the r e q u e s t . We conclude t h a t the request f o r Board review 
complied w i t h ORS 656.295. SAIF's motion i s d e n i e d . 

IT IS SO ORDERED. 
LAWRENCE W. DIGBY ( D e c e a s e d ) , C l a i m a n t WCB 85-01620 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 7, 1986 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f Remand 

Claimant has requested review of Referee Thye's o r d e r 
t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l of s u r v i v o r ' s b e n e f i t s 
under ORS 656.226 t o Judy Digby, the a l l e g e d s t a t u t o r y b e n e f i c i a r y 
of the deceased worker. The deceased worker and Judy Digby were 
not m a r r i e d , but had c o h a b i t e d t o g e t h e r f o r more than one year and 
had a c h i l d out of t h e i r r e l a t i o n s h i p . The i s s u e a t h e a r i n g was 
whether, a t the time of h i s d e a t h , the deceased worker had been 
d i v o r c e d from h i s former spouse, who i s s t i l l l i v i n g . 

Subsequent t o the request f o r Board review i n t h i s case, 
we i s s u e d our Order on Review i n Lawrence W. Digby (Dec'd), 37 Van 
N a t t a 992, 995 ( 1 9 8 5 ) , i n which we r e v e r s e d the Referee's o r d e r i n 
WCB Case No. 84-01667 f i n d i n g the deceased worker's m y o c a r d i a l 
i n f a r c t i o n t o be compensable, th e r e b y r e i n s t a t i n g SAIF's d e n i a l o f 
th e u n d e r l y i n g workers' compensation c l a i m . Claimant has 
requested j u d i c i a l review of our o r d e r and t h a t r e q u e s t i s 
p r e s e n t l y pending b e f o r e the Court of Appeals. Pursuant t o SAIF's 
e a r l i e r r e q u e s t , we a d v i s e d the p a r t i e s t h a t we would suspend t h e 
b r i e f i n g schedule and h o l d f u r t h e r a c t i o n i n t h i s case i n abeyance 
pending r e s o l u t i o n by the c o u r t of the u n d e r l y i n g i s s u e o f 
c o m p e n s a b i l i t y . 

Claimant has now moved the Board f o r an o r d e r remanding 
t h i s case t o the Referee f o r the t a k i n g of f u r t h e r evidence on t h e 
i s s u e of t h e deceased worker's m a r i t a l s t a t u s . Claimant has 
p r o f e r r e d evidence i n t h e form of a copy of a c e r t i f i c a t e o f 
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m a r r i a g e , which she argues e s t a b l i s h e s t h a t the deceased worker's 
former spouse became m a r r i e d t o another man subsequent t o her 
m a r r i a g e t o the deceased worker. We c o n s i d e r the p r o f e r r e d 
evidence s o l e l y f o r the purpose of d e t e r m i n i n g whether the r e c o r d 
below was " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed or heard by the r e f e r e e . . . ." ORS 656.295(5). 

I n Parmer v. P l a i d Pantry #54, 76 Or App 405, 409 ( 1 9 8 5 ) , 
the c o u r t h e l d t h a t remand t o the Referee was r e q u i r e d where a 
" r a t h e r c o n c l u s o r y " medical r e p o r t o f f e r e d t o the Board a f t e r i t s 
Order on Review was m a i l e d was r e l e v a n t t o the i s s u e b e i n g 
l i t i g a t e d . While the p r e s e n t case i s not e x a c t l y l i k e Parmer, we 
b e l i e v e i t i s s u f f i c i e n t l y analagous t h a t remand i s a p p r o p r i a t e . 
The p r o f e r r e d evidence i n t h i s case, l i k e t he p r o f e r r e d m e d i c a l 
r e p o r t i n Parmer, was not a v a i l a b l e a f t e r a d u l y d i l i g e n t search 
p r i o r t o the h e a r i n g and tends toward " f i l l i n g t h e gap" which the 
Referee found i n c l a i m a n t ' s case. We a l s o conclude t h a t t h e 
c e r t i f i c a t e o f marriage i n t h i s case was not s u b m i t t e d as complete 
evidence on the i s s u e j o i n e d , but as a b a s i s f o r a remand t o t h e 
Referee f o r c o m p l e t i o n of the r e c o r d . We, t h e r e f o r e , remand t h i s 
case t o Referee Thye f o r f u r t h e r p r o c e e d i n g s . 

ORDER 

This m a t t e r i s remanded t o the Hearings D i v i s i o n f o r 
f u r t h e r proceedings c o n s i s t e n t w i t h t h i s o r d e r . 

W I L L I A M H. KAHL, C l a i m a n t WCB 8 2 - 1 0 9 2 3 & 8 3 - 0 0 9 0 7 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 7, 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The SAIF C o r p o r a t i o n has moved the Board f o r an order 
d i s m i s s i n g c l a i m a n t ' s request f o r Board review on the ground t h a t 
the r e q u e s t was not t i m e l y served on the Board. The i s s u e i s 
j u r i s d i c t i o n . 

The Referee's order i n t h i s case was m a i l e d t o the 
p a r t i e s on December 12, 1983. From our review of the r e c o r d , we 
conclude t h a t on December 27, 1983 SAIF r e c e i v e d what was more 
p r o b a b l y than not the o r i g i n a l of a request f o r Board review of 
the Referee's order i n t h i s case. This c o n c l u s i o n i s reached 
based i n l a r g e degree upon SAIF's a t t o r n e y ' s sworn d e s c r i p t i o n of 
the document r e c e i v e d by SAIF, r e i n f o r c e d by our review of the 
t r a n s m i t t a l l e t t e r , which i n c l u d e s i n the address p o r t i o n t h e 
"ZIP" code 97312. We take o f f i c i a l n o t i c e of the f a c t t h a t 97312 
i s the "ZIP" code f o r the SAIF C o r p o r a t i o n ' s Salem head o f f i c e and 
f o r no o t h e r p o s t a l p a t r o n ; the Board's "ZIP" code i s 97310. The 
Board d i d not r e c e i v e any n o t i c e t h a t c l a i m a n t had requested 
review u n t i l September 28, 1984, when c l a i m a n t ' s a t t o r n e y i n q u i r e d 
as t o the s t a t u s of h i s request f o r review and forwarded a copy of 
a request f o r review dated December 19, 1983. 

ORS 656.289(3) p r o v i d e s i n r e l e v a n t p a r t t h a t , "[A 
R e f e r e e ' s ] order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t he date on 
which a copy of the order i s m a i l e d t o the p a r t i e s , one o f t h e 
p a r t i e s r e q u e s t s a review by the board under ORS 656.295." ORS 
656.295 p r o v i d e s i n r e l e v a n t p a r t : 

" ( 1 ) The request f o r review by the board o f 
an order of a r e f e r e e need o n l y s t a t e t h a t 
the p a r t y r equests a review of the o r d e r . 
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" ( 2 ) The r e q u e s t s f o r review s h a l l be 
m a i l e d t o the board and copies of the 
r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the r e f e r e e . " 

Reading ORS 656.289(3) t o g e t h e r w i t h ORS 656.295(2), i t i s c l e a r 
t h a t a r e q u e s t f o r r e v i e w , i n order t o i n v e s t the Board w i t h 
j u r i s d i c t i o n , must be m a i l e d t o t h e Board w i t h i n 30 days of t h e 
date the Referee's order i s m a i l e d . 

At the time review was requested i n t h i s case, t h e 
Board's Rule of P r a c t i c e and Procedure f o r Contested Cases 
r e l a t i n g t o r e q u e s t s f o r Board review was i d e n t i c a l t o t h a t 
c u r r e n t l y i n e f f e c t . Former OAR 436-83-700(1) and (2) and c u r r e n t 
OAR 438-11-005(1) and (2) both read: 

" ( 1 ) The time and manner of f i l i n g f o r 
Board review i s [ s i c ] found i n ORS 656.289 
and 656.295. 

" ( 2 ) The 30 days of ORS 656.289(3) i s 
s a t i s f i e d upon m a i l i n g the r e q u e s t t o t h e 
Board." (Emphasis added.) 

Altho u g h ORS 656.295(2) does not use the word " f i l i n g , " 
t h e a d m i n i s t r a t i v e r u l e s equate " f i l i n g " and " m a i l i n g . " Cf. ORS 
656.298(3) ( n o t i c e of appeal t o c o u r t must be " f i l e d " w i t h the 
c o u r t . ) At the time the request f o r review i n t h i s case was 
a l l e g e d l y m a i l e d , the a d m i n i s t r a t i v e r u l e s d i d not d e f i n e 
" f i l i n g . " That term i s now d e f i n e d by OAR 438-05-040(4), which i n 
r e l e v a n t p a r t p r o v i d e s : 

"( 4 ) ' F i l i n g ' means: 

"(a ) the r e c e i p t of a document by the Board 
a t any o f f i c e of the Board; or 

"( b ) date of m a i l i n g . I f the date o f 
m a i l i n g i s r e l i e d upon as the date of 
f i l i n g , t h e r e must be a c c e p t a b l e p r o o f from 
the p ost o f f i c e of the m a i l i n g d a t e . 
Acceptable p r o o f from the post o f f i c e s h a l l 
be a r e c e i p t stamped by the post o f f i c e 
showing the date m a i l e d and the c e r t i f i e d 
or r e g i s t e r e d number." 

The c u r r e n t r u l e , OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( b ) , p r o v i d e s t h a t 
the minimum a c c e p t a b l e p r o o f of m a i l i n g i s a " r e c e i p t stamped by 
the post o f f i c e showing the date m a i l e d and the c e r t i f i e d or 
r e g i s t e r e d number." We apply the r u l e s t r i c t l y , because t h e Court 
of Appeals has f i r m l y h e l d t h a t compliance w i t h ORS 656.295 i s "an 
i r r e d u c i b l e hard core of necessary f u n c t i o n t h a t cannot be 
dispensed w i t h i n any o r d e r l y i n v e s t i g a t i o n of the m e r i t s o f a 
case." Argonaut Insurance v. King, 63 Or App 847, 851-52 ( 1 9 8 3 ) , 
q u o t i n g from A l b i a r v. S i l v e r c r e s t I n d u s t r i e s , I n c . , 30 Or App 
281, 284 ( 1 9 7 7 ) , and N o l l e n v. SAIF, 23 Or App 420, 423 ( 1 9 7 5 ) , 
rev den ( 1 9 7 6 ) . See a l s o B r e t t A. Stevens, 38 Van N a t t a HO (WCB 
Case No. 84-12337, decided t h i s d a t e ) ; Roy" L. M o r r i s , 38 Van 
N a t t a 99^ (WCB Case No. 84-05170, decided t h i s d a t e ) . 
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Under the r u l e s i n e f f e c t a t the time r e l e v a n t i n t h i s 
case, a c c e p t a b l e p r o o f of m a i l i n g was not d e f i n e d . A r g u a b l y , 
u n d e f i n e d or unaddressed m a t t e r s r e l a t i n g t o procedure i n t h i s 
forum c o u l d be r e s o l v e d by r e f e r e n c e t o the A t t o r n e y General's 
Model Rules of Procedure. See former OAR 436-83-010. Those 
r u l e s , i n e f f e c t i n December 1983, p r o v i d e , "The p e t i t i o n s h a l l be 
deemed f i l e d when r e c e i v e d by the agency." OAR 137-02-020(1). 
However, because t h i s r u l e i s c o n t r a r y t o former OAR 
436-83-700(2), t h a t m a i l i n g s a t i s f i e s t he time r e q u i r e m e n t , we 
conclude t h a t p r o o f of m a i l i n g by a preponderance of r e l e v a n t and 
competent evidence i s s u f f i c i e n t under the former r u l e . 

I n t h i s case, we are pursuaded t h a t c l a i m a n t ' s r e q u e s t 
f o r r e view was misaddressed and was not m a i l e d t o or r e c e i v e d by 
the Board w i t h i n 30 days of the Referee's o r d e r . We a r e , 
t h e r e f o r e , w i t h o u t j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w . 

ORDER 

Claimant's r e q u e s t f o r Board review of the Referee's 
o r d e r dated December 12, 1983 i s d i s m i s s e d . 

FERNANDO L O P E Z , C l a i m a n t WCB 8 4 - 1 3 3 0 0 
G i n s b u r g , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 7, 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review of Referee Podnar's o r d e r t h a t 
awarded c l a i m a n t 16 degrees f o r 5 p e r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s low back and upheld t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r medical 
s e r v i c e s . Claimant a l s o contends t h a t the Referee e r r e d i n 
e x c l u d i n g two e x h i b i t s . The employer contends t h a t i f the Board 
admits these two e x h i b i t s i t should remand the case t o a l l o w the 
employer an o p p o r t u n i t y t o depose the a u t h o r s of the e x h i b i t s . 
The i s s u e s are the a d m i s s i b i l i t y of the e x h i b i t s , remand, t h e 
e x t e n t of d i s a b i l i t y and the c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m 
f o r m e d i c a l s e r v i c e s . 

The h e a r i n g i n t h i s case was h e l d on J u l y 24, 1985. At 
the b e g i n n i n g of the h e a r i n g c l a i m a n t attempted t o i n t r o d u c e 
m e d i c a l r e p o r t s by Dr. Thomas and Dr. E l l i s . The r e p o r t by Dr. 
Thomas was dated f i v e days p r i o r t o the date of t h e h e a r i n g and 
t h a t by Dr. E l l i s two days p r i o r t o the date of the h e a r i n g . The 
Referee marked these r e p o r t s as E x h i b i t s 72 and 73 r e s p e c t i v e l y , 
but excluded them as u n t i m e l y s u b m i t t e d . 

We agree w i t h c l a i m a n t t h a t the Referee e r r e d i n n o t 
a d m i t t i n g E x h i b i t s 72 and 73. Claimant s u b m i t t e d the e x h i b i t s 
w i t h i n seven days of r e c e i v i n g them and thus complied w i t h t h e 
t e c h n i c a l r e q u i r e m e n t s of the second paragraph o f OAR 
4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . Under these c i r c u m s t a n c e s , the Referee had no 
d i s c r e t i o n t o exclude the e x h i b i t s . Susan F. Vernon, 37 Van N a t t a 
1562 ( 1 9 8 5 ) ; Merle B a r r y , 37 Van Natta 1492 (1985). 

Having decided t h a t E x h i b i t s 72 and 73 must be a d m i t t e d , 
we now t u r n t o the employer's request f o r remand. The Board may 
remand a case i f i t determines t h a t the case has been i m p r o p e r l y , 
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i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed or heard by t h e 
Referee. ORS 656.295(5). Dr. Thomas and Dr. E l l i s each a u t h o r e d 
a number of e x h i b i t s t h a t were a d m i t t e d a t t h e b e g i n n i n g o f t h e 
h e a r i n g w i t h o u t o b j e c t i o n . E x h i b i t s 72 and 73 c o n t a i n l i t t l e or 
n o t h i n g not a l r e a d y r e f l e c t e d i n these e a r l i e r e x h i b i t s . As o f 
t h e date of the h e a r i n g , Dr. Thomas, the author of E x h i b i t 72, had 
t r e a t e d c l a i m a n t f o r more than a year. Dr. E l l i s , t he a u t h o r o f 
E x h i b i t 73, had t r e a t e d c l a i m a n t f o r more than s i x months. 

Given these f a c t s , we conclude t h a t t h i s case has not 
been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed or heard by the Referee. The employer cannot r e a s o n a b l y 
argue t h a t i t was s u r p r i s e d by the c o n t e n t of E x h i b i t s 72 and 73 
or by the i d e n t i t y of the a u t h o r s of these e x h i b i t s . Had t h e 
employer t h o u g h t i t necessary t o depose Dr. Thomas or Dr. E l l i s 
r e g a r d i n g t h e i r o p i n i o n s , i t had ample o p p o r t u n i t y t o do so p r i o r 
t o t he h e a r i n g . We, t h e r e f o r e , r e j e c t the employer's r e q u e s t f o r 
remand. See Jorge Navarro, 37 Van N a t t a 1107, 1107 ( 1 9 8 5 ) ; 
Bernard L. Osburn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) . E x h i b i t s 72 
and 73 are i n the r e c o r d and w i l l be c o n s i d e r e d on r e v i e w . See 
H e r b e r t D. Rustrum, 37 Van Natta 1291, 1293 (1985). 

Regarding the e x t e n t of c l a i m a n t ' s d i s a b i l i t y , on our de 
novo review of the r e c o r d , i n c l u d i n g E x h i b i t s 72 and 73, we 
conclude t h a t c o n s i d e r i n g c l a i m a n t ' s impairment t o g e t h e r w i t h t h e 
p e r t i n e n t s o c i a l and v o c a t i o n a l f a c t o r s , see ORS 656.214 ( 5 ) ; OAR 
436-30-380 e t seq., he has been adequately compensated f o r t h e Eermanent l o s s of e a r n i n g c a p a c i t y due t o h i s compensable i n j u r y 
y an award of 16 degrees f o r 5 p e r c e n t unscheduled permanent 

p a r t i a l d i s a b i l i t y . We, t h e r e f o r e , a f f i r m the Referee's award. 

Regarding c l a i m a n t ' s c l a i m f o r medical s e r v i c e s , we 
conclude t h a t c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o v i n g 
t h a t h i s ongoing c h i r o p r a c t i c t r e a t m e n t s are reasonable and 
necessary. Claimant i n j u r e d h i s low back i n t h e course of h i s 
employment on December 1 , 1983. Claimant r e c e i v e d c o n s e r v a t i v e 
t r e a t m e n t and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
January 7, 1985 w i t h no award f o r permanent p a r t i a l d i s a b i l i t y . 
On January 14, 1985 c l a i m a n t began weekly c h i r o p r a c t i c t r e a t m e n t s 
w i t h Dr. E l l i s . 

On March 5, 1985 an independent medical e x a m i n a t i o n was 
conducted by Dr. T i l d e n . Dr. T i l d e n found no o b j e c t i v e evidence 
of p h y s i c a l impairment i n c l a i m a n t ' s spine and s t a t e d t h a t no 
f u r t h e r t r e a t m e n t , c u r a t i v e or p a l l i a t i v e , was i n d i c a t e d f o r 
c l a i m a n t ' s 1983 i n d u s t r i a l i n j u r y . A f t e r r e c e i v i n g Dr. T i l d e n ' s 
r e p o r t the employer denied payment of medical s e r v i c e s subsequent 
t o A p r i l 17, 1985. 

On May 8, 1985 Dr. E l l i s wrote the employer's c l a i m s 
a d j u s t i n g agency t o v o i c e h i s disagreement w i t h Dr. T i l d e n ' s 
c o n c l u s i o n s and t o request t h a t a u t h o r i z a t i o n f o r p a l l i a t i v e c are 
be r e i n s t a t e d . Dr. E l l i s s t a t e d t h a t c l a i m a n t had r e p o r t e d 
i n c r e a s i n g p a i n w i t h o u t c o n t i n u e d c a r e . I n another r e p o r t dated 
J u l y 22, 1985 Dr. E l l i s repeated h i s c o n c l u s i o n t h a t ongoing 
p a l l i a t i v e care was reasonable and necessary. 

At the h e a r i n g c l a i m a n t t e s t i f i e d t h a t the t r e a t m e n t s by 
Dr. E l l i s p r o v i d e d r e l i e f from h i s back p a i n f o r f o u r t o s i x hours 
and a l l o w e d him t o be more a c t i v e and t o s l e e p b e t t e r . He f u r t h e r 
t e s t i f i e d t h a t he had d i s c o n t i n u e d t r e a t i n g w i t h Dr. E l l i s a t t h e 
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time of the employer's d e n i a l and had experienced no i n c r e a s e i n 
symptoms. Claimant was employed f o r two weeks d u r i n g A p r i l 1985, 
p l a n t i n g s m a l l t r e e s f o r a n u r s e r y . Claimant began t h i s j o b j u s t 
b e f o r e he d i s c o n t i n u e d t r e a t m e n t w i t h Dr. E l l i s . A few months 
l a t e r c l a i m a n t was employed f o r a month s o r t i n g b e r r i e s i n a 
cannery. Claimant's jobs a t the n u r s e r y and the cannery were 
t e r m i n a t e d f o r reasons u n r e l a t e d t o h i s i n d u s t r i a l i n j u r y . 

The Referee upheld t he i n s u r e r ' s d e n i a l o f med i c a l 
s e r v i c e s because he concluded t h a t "no u s e f u l purpose [was] served 
by c o n t i n u e d p a l l i a t i v e c a r e . " Under the f a c t s o u t l i n e d above, we 
agree w i t h t h i s c o n c l u s i o n . Although t he medical evidence i n t h i s 
case i s d i v i d e d , we accept t he o p i n i o n o f Dr. T i l d e n . The h i s t o r y 
r e f l e c t e d i n Dr. E l l i s ' s r e p o r t i s i n c o n s i s t e n t w i t h c l a i m a n t ' s 
t e s t i m o n y a t the h e a r i n g . Dr. E l l i s r e l i e s h e a v i l y upon h i s t o r y 
t o the e f f e c t t h a t c l a i m a n t ' s symptoms had worsened s u b s t a n t i a l l y 
a f t e r the d i s c o n t i n u a t i o n o f t r e a t m e n t i n A p r i l 1985. This was 
denied by c l a i m a n t . Even assuming t h a t t h e medical evidence was 
eve n l y d i v i d e d , c l a i m a n t ' s t e s t i m o n y convinces us t h a t c l a i m a n t ' s 
course o f t r e a t m e n t w i t h Dr. E l l i s i s not reasonable and 
necessary. Claimant i s ab l e t o work w i t h o u t c o n t i n u i n g p a l l i a t i v e 
c a r e . Under these c i r c u m s t a n c e s , c o n t i n u e d p a l l i a t i v e care i s not 
r e q u i r e d by the n a t u r e o f c l a i m a n t ' s i n j u r y or the process o f 
r e c o v e r y . See ORS 656.245(1). 

ORDER 

The Referee's o r d e r dated J u l y 30, 1985 i s a f f i r m e d . 

D E B B I E A. MONREAN ( K A H N ) , C l a i m a n t WCB 83-07570 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 7, 1 9 8 6 
C o w l i n g , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Q u i l l i n a n ' s o r d e r t h a t a f f i r m e d the October 17, 1983 D e t e r m i n a t i o n 
Order f o l l o w i n g c o m p l e t i o n o f v o c a t i o n a l r e h a b i l i t a t i o n t h a t 
awarded her 32 degrees f o r 10 pe r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o her low back i n l i e u o f a 112 
degree f o r 35 p e r c e n t award made by a 1981 D e t e r m i n a t i o n Order. 
The i n s u r e r c r o s s - r e q u e s t s review o f t h a t p o r t i o n o f the Referee's 
or d e r t h a t denied t he i n s u r e r ' s request f o r a u t h o r i z a t i o n t o 
o f f s e t payments made pursuant t o the 1981 D e t e r m i n a t i o n Order 
a g a i n s t t he 1983 award. The issues are e x t e n t o f d i s a b i l i t y and 
o f f s e t . 

The Board a f f i r m s t h a t p o r t i o n of the Referee's order 
t h a t approved t he award of 32 degrees f o r 10 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . On the i s s u e o f the o f f s e t , we 
reve r s e t he Referee. 

Claimant has r e c e i v e d f o u r D e t e r m i n a t i o n Orders, o n l y 
two o f which are r e l e v a n t t o the o f f s e t q u e s t i o n . On January 26, 
1981 c l a i m a n t r e c e i v e d an award of 112 degrees f o r 35 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o her back. 
Claimant t h e r e a f t e r p a r t i c i p a t e d i n a t l e a s t two programs of 
v o c a t i o n a l a s s i s t a n c e . A f t e r c o m p l e t i o n of the most r e c e n t 
v o c a t i o n a l a s s i s t a n c e program, c l a i m a n t r e c e i v e d t he f i n a l 
D e t e r m i n a t i o n Order. This o r d e r , dated October 17, 1983, awarded 
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c l a i m a n t 32 degrees f o r 10 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r i n j u r y t o her back. The D e t e r m i n a t i o n Order 
s p e c i f i c a l l y s t a t e s , "This award i s i n l i e u o f , and not i n 
a d d i t i o n t o , a l l p r e v i o u s awards made i n t h i s c l a i m . " The most 
r e c e n t d e t e r m i n a t i o n o f c l a i m a n t ' s d i s a b i l i t y was made pu r s u a n t t o 
ORS 656.268(5), which r e q u i r e s c l a i m s t o be re d e t e r m i n e d upon 
c o m p l e t i o n or t e r m i n a t i o n o f v o c a t i o n a l a s s i s t a n c e programs. See 
Hanna v. SAIF, 65 Or App 649 (1983); Boise Cascade v. Jones, 6lHOr 
App 194 (1 9 8 3 ) . 

The i n s u r e r argued a t h e a r i n g and argues on review t h a t 
i t s h o u l d be a u t h o r i z e d t o o f f s e t t h e 35 p e r c e n t award, which has 
been p a i d i n f u l l , a g a i n s t the 10 p e r c e n t award g r a n t e d by the 
most r e c e n t D e t e r m i n a t i o n Order. To the e x t e n t t h a t such an 
a c t i o n i s e x p r e s s l y a u t h o r i z e d by s t a t u t e , an i n s u r e r or employer 
may reduce compensation due t o a c l a i m a n t o n l y when a u t h o r i z e d t o 
do so by the Workers' Compensation Department, a Referee, t h e 
Board or a c o u r t . Forney v. Western S t a t e s Plywood, 66 Or App 155 
(19 8 3 ) , a f f ' d , 297 Or 628 (1984). See a l s o Zwahlen v. Crown 
Z e l l e r b a c h , 67 Or App 3 (198 4 ) ; Mesa v. Barker M a n u f a c t u r i n g Co., 
66 Or App 161 (1983) . 

ORS 656.268(4) p r o v i d e s i n r e l e v a n t p a r t : 

"Any d e t e r m i n a t i o n under t h i s s u b s e c t i o n may 
i n c l u d e necessary adjustments i n compensation 
p a i d or payable p r i o r t o t h e d e t e r m i n a t i o n , 
i n c l u d i n g d i s a l l o w a n c e of permanent d i s a b i l i t y 
payments p r e m a t u r e l y made, c r e d i t i n g temporary 
d i s a b i l i t y payments a g a i n s t permanent 
d i s a b i l i t y awards and payment of temporary 
d i s a b i l i t y payments which were payable b u t not 
p a i d . . . ." (Emphasis added.) 

The i n s u r e r argues t h a t , t o the e x t e n t they exceeded t he v a l u e o f 
32 degrees, t h e payments made pursuant t o the January 1981 
D e t e r m i n a t i o n Order were "permanent d i s a b i l i t y payments 
p r e m a t u r e l y made . . . ." We agree. The 1983 award was e x p r e s s l y 
" i n l i e u o f , and not i n a d d i t i o n t o , a l l p r e v i o u s awards made i n 
t h i s c l a i m . " " I n l i e u o f " means " I n s t e a d o f ; i n pl a c e o f ; i n 
s u b s t i t u t i o n o f . " Black's Law D i c t i o n a r y 708 ( 5 t h Ed. 1979). See 
a l s o Donald F. Spears, 37 Van Natta 1650 (1985). We conclude t h a t 
the 1983 D e t e r m i n a t i o n Order was s u b s t i t u t e d f o r the,1981 
D e t e r m i n a t i o n Order and t h a t a l l payments made under t he former 
order t h a t exceed t he compensation due under t he l a t t e r o r d e r were 
"permanent d i s a b i l i t y payments p r e m a t u r e l y made." 

The i n s u r e r does not argue t h a t i t r e c e i v e d 
a u t h o r i z a t i o n from the Workers' Compensation Department t o take an 
o f f s e t . I t sought the o f f s e t a u t h o r i z a t i o n from t h e Referee and 
now seeks i t from t he Board. I n Forney v. Western S t a t e s Plywood, 
supra, t h e c o u r t s t a t e d : 

"The o f f s e t i s p r o v i d e d by [ORS 656.268(4)] 
o n l y f o r d e t e r m i n a t i o n s 'under t h i s 
s u b s e c t i o n , ' which deals e x c l u s i v e l y w i t h 
d e t e r m i n a t i o n s 'under t he d i r e c t o r ' s 
s u p e r v i s i o n ' or by the E v a l u a t i o n D i v i s i o n . 
ORS 656.268(6) p r o v i d e s t h a t any i n t e r e s t e d 
p a r t y may request a h e a r i n g on a d e t e r m i n a t i o n 
made under s u b s e c t i o n ( 4 ) . Thus, a r e f e r e e 
and t he Board have the a u t h o r i t y t o a u t h o r i z e 
o f f s e t s . -98-



"We do not i n t e r p r e t ORS 656.268(4) t o p r o v i d e 
t h e o n l y circumstance i n which an i n s u r e r or 
s e l f - i n s u r e d employer may o b t a i n a u t h o r i z a t i o n 
t o recover overpayments from f u t u r e 
compensation. That s t a t u t e r e l a t e s o n l y t o 
proceedings l e a d i n g t o a d e t e r m i n a t i o n o r d e r 
and p e r m i t s an employer or i n s u r e r t o o b t a i n 
a u t h o r i z a t i o n t o recover overpayments i n t h a t 
p r o c e e d i n g . I f , f o r example, an employer 
should d i s c o v e r an overpayment a f t e r a 
d e t e r m i n a t i o n has become f i n a l , but w h i l e 
f u t u r e compensation, s u b j e c t t o r e d u c t i o n , i s 
owed, the employer may request a 
h e a r i n g . . . ." 66 Or App a t 159. 

We conclude t h a t the i n s u r e r i n t h i s case c o u l d have 
requested a u t h o r i t y from the E v a l u a t i o n D i v i s i o n t o o f f s e t 
o v e r p a i d compensation, i f any, r e s u l t i n g from the r e d e t e r m i n a t i o n 
of c l a i m a n t ' s c l a i m . However, such a request i s not an i n s u r e r ' s 
e x c l u s i v e remedy. I n t h i s case, as i n many, i f not most, s i m i l a r 
cases, the p r o s p e c t of an overpayment was not apparent u n t i l a f t e r 
t he Department a c t u a l l y i s s u e d i t s r e d e t e r m i n a t i o n . The i n s u r e r 
then sought a u t h o r i z a t i o n t o o f f s e t t he overpayment t h r o u g h t h e 
h e a r i n g p r o c e s s , a procedure both a u t h o r i z e d and encouraged by 
Forney. The r e c o v e r y of o v e r p a i d permanent d i s a b i l i t y 
compensation i n t h i s case i s e x p r e s s l y a u t h o r i z e d by s t a t u t e and 
the i n s u r e r sought a u t h o r i t y t o recover the overpayment t h r o u g h 
t h e c o r r e c t procedure. The a u t h o r i t y t o recover t h e overpayment 
sho u l d have been g r a n t e d . 

ORDER 

The Referee's order dated June 19, 1984 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t denied the i n s u r e r a u t h o r i z a t i o n t o o f f s e t permanent 
d i s a b i l i t y payments made pursuant t o the January 26, 1981 
D e t e r m i n a t i o n Order a g a i n s t f u t u r e awards of permanent d i s a b i l i t y 
compensation i s r e v e r s e d . The i n s u r e r i s a u t h o r i z e d t o recover an 
amount equal t o payment f o r 80 degrees of unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r t h i s i n j u r y out of f u t u r e awards o f 
permanent p a r t i a l d i s a b i l i t y f o r t h i s i n j u r y , i f any, except t h a t 
t he i n s u r e r s h a l l not be a u t h o r i z e d t o recover any payments made 
purs u a n t t o ORS 656.313(1). The remainder of the Referee's o r d e r 
i s a f f i r m e d . 

ROY L . MORRIS, C l a i m a n t WCB 8 4 - 0 5 1 7 0 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 7, 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The Referee's order i n t h i s case was m a i l e d t o the 
p a r t i e s on February 25, 1985. On November 8, 1985 t h e SAIF 
C o r p o r a t i o n wrote t o the Board i n q u i r i n g as t o t h e s t a t u s of a 
r e q u e s t f o r Board review of the Referee's o r d e r , which a l l e g e d l y 
was m a i l e d on March 7, 1985. The request was not r e c e i v e d by the 
Board. We s o l i c i t e d comments from the p a r t i e s as t o t h e i r 
r e s p e c t i v e p o s i t i o n s on the q u e s t i o n whether the Board has 
j u r i s d i c t i o n t o review the Referee's o r d e r . See Knapp v. 
Employment D i v i s i o n , 67 Or App 231, 233 (1984) ( r e v i e w i n g body 
r e q u i r e d i n i t i a l l y t o determine i t s own j u r i s d i c t i o n ) . N e i t h e r 
p a r t y responded w i t h i n the time a l l o w e d . 
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ORS 656.289(3) p r o v i d e s i n r e l e v a n t p a r t t h a t , "[A 
R e f e r e e ' s ] order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e date on 
which a copy of the order i s m a i l e d t o the p a r t i e s , one o f t h e 
p a r t i e s r e q u e s t s a review by the board under ORS 656.295." ORS 
656.295 p r o v i d e s i n r e l e v a n t p a r t : 

" ( 1 ) The r e q u e s t f o r review by the board o f 
an o r d e r of a r e f e r e e need o n l y s t a t e t h a t 
the p a r t y r equests a review of the o r d e r . 

"( 2 ) The r e q u e s t s f o r review s h a l l be 
m a i l e d t o the board and copies o f t h e 
r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the r e f e r e e . " 

Reading ORS 656.289(3) t o g e t h e r w i t h ORS 656.295(2), i t i s c l e a r 
t h a t a request f o r r e v i e w , i n order t o i n v e s t the Board w i t h 
j u r i s d i c t i o n , must be m a i l e d t o the Board w i t h i n 30 days o f t h e 
date the Referee's order i s m a i l e d . 

OAR 438-11-005(1) and (2) read: 

"( 1 ) The time and manner of f i l i n g f o r 
Board review i s [ s i c ] found i n ORS 656.289 
and 656.295. 

" ( 2 ) The 30 days of ORS 656.289(3) i s 
s a t i s f i e d upon m a i l i n g the r e q u e s t t o t h e 
Board." (Emphasis added.) 

Altho u g h ORS 656.295(2) does not use the word " f i l i n g , " 
the a d m i n i s t r a t i v e r u l e equates " f i l i n g " and " m a i l i n g . " Cf. ORS 
656.298(3) ( n o t i c e of appeal t o c o u r t must be " f i l e d " w i t h t h e 
c o u r t . ) " F i l i n g " i s d e f i n e d by OAR 438-05-040(4), which i n 
r e l e v a n t p a r t p r o v i d e s : 

" ( 4 ) ' F i l i n g ' means: 

"(a ) t h e r e c e i p t of a document by the Board 
a t any o f f i c e of the Board; or 

"( b ) date of m a i l i n g . I f the date of 
m a i l i n g i s r e l i e d upon as the date of 
f i l i n g , t h e r e must be a c c e p t a b l e p r o o f from 
the p ost o f f i c e of the m a i l i n g d a t e . 
Acceptable p r o o f from the post o f f i c e s h a l l 
be a r e c e i p t stamped by the post o f f i c e 
showing the date m a i l e d and the c e r t i f i e d 
or r e g i s t e r e d number." 

We a p p l y the r u l e s t r i c t l y , because the Court of Appeals 
has f i r m l y h e l d t h a t compliance w i t h ORS 656.295 i s "an 
i r r e d u c i b l e hard core of necessary f u n c t i o n t h a t cannot be 
dispensed w i t h i n any o r d e r l y i n v e s t i g a t i o n of the m e r i t s o f a 
case." Argonaut Insurance v. K i n g , 63 Or App 847, 851-52 ( 1 9 8 3 ) , 
q u o t i n g from A l b i a r v. S i l v e r c r e s t I n d u s t r i e s , I n c . , 30 Or App 
281, 284 ( 1 9 7 7 ) , and N o l l e n v. SAIF, 23 Or App 420, 423 ( 1 9 7 5 ) , 
rev den ( 1 9 7 6 ) . See a l s o W i l l i a m H. K a h l , 38 Van N a t t a 93 (WCB 
Case Nos. 82-10923 & 83-00907, decided t h i s d a t e ) ; B r e t t A. 
Stevens, 38 Van N a t t a 110 (WCB Case No. 84-12337, decided t h i s 
d a t e ) . 
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Because the SAIF C o r p o r a t i o n has not come f o r w a r d w i t h 
p r o o f of m a i l i n g as r e q u i r e d by OAR 438-05-040(4), we conclude 
t h a t t i m e l y f i l i n g of a request f o r review has not been 
e s t a b l i s h e d . We a r e , t h e r e f o r e , w i t h o u t j u r i s d i c t i o n t o r e v i e w 
the Referee's o r d e r . 

ORDER 

The SAIF C o r p o r a t i o n ' s request f o r Board review of t h e 
Referee's order dated February 25, 1985 i s d i s m i s s e d . 

DEBRA A. R E E S E , C l a i m a n t WCB 8 4 - 0 9 5 7 4 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 7, 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r equests review of those p o r t i o n s of Referee 
P f e r d n e r ' s order which: (1) awarded temporary t o t a l d i s a b i l i t y 
compensation from August 22, 1983 t h r o u g h May 25, 1984 l e s s time 
worked and amounts p a i d i n a d d i t i o n t o the D e t e r m i n a t i o n Order 
dated August 7, 1984 which awarded temporary t o t a l d i s a b i l i t y 
compensation from J u l y 24, 1983 t h r o u g h August 2 1 , 1983 and 
temporary p a r t i a l d i s a b i l i t y compensation from August 22, 1983 
t h r o u g h August 28, 1983; (2) awarded 25% of the compensation 
payable from J u l y 25, 1983 t h r o u g h August 26, 1983 as a " p e n a l t y 
f o r u n i l a t e r a l t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y 
compensation, c o n s t i t u t i n g unreasonable d e l a y i n the payment o f 
compensation"; (3) awarded 25% of the compensation payable from 
J u l y 25, 1983 t h r o u g h August 26, 1983 as a " p e n a l t y f o r 
unreasonable delay i n seeking c l o s u r e of the c l a i m , thus r e s u l t i n g 
i n an unreasonable d e l a y i n the payment of compensation"; and (4) 
awarded $1,250 i n p e n a l t y - a s s o c i a t e d a t t o r n e y f e e s . Claimant 
c r o s s - r e q u e s t s review of t h a t p o r t i o n of the Referee's o r d e r which 
found t h a t c l a i m a n t had not proven any permanent d i s a b i l i t y as a 
r e s u l t of her i n d u s t r i a l i n j u r y . The issues on review are 
temporary t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s , and 
e x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y . 

On J u l y 20, 1983 c l a i m a n t i n j u r e d her low back w h i l e 
i n s t a l l i n g a i r c o n d i t i o n i n g u n i t s i n new p i c k u p s . On J u l y 21, 
1983 c l a i m a n t signed a c l a i m form t o r e p o r t the i n j u r y . The 
employer noted t h a t i t suspected the c l a i m was f i l e d i n r e t a l i a t i o n 
f o r d e n i a l of time o f f . On J u l y 22, 1983 c l a i m a n t was examined by 
Dr. Holman, c h i r o p r a c t o r , who advised her not t o r e t u r n t o work 
because of a low back i n j u r y . Claimant n o t i f i e d the employer of 
the c h i r o p r a c t o r ' s recommendation and the employer sent c l a i m a n t 
t o Dr. Caron, d e r m a t o l o g i s t , f o r an independent medical 
e x a m i n a t i o n . Dr. Caron r e p o r t e d a normal p h y s i c a l e x a m i n a t i o n 
w i t h a d i a g n o s i s of m i l d low back s p r a i n . On the r e p o r t i n g f o r m , 
he checked the boxes t h a t i n d i c a t e d t h a t the i n j u r y was 
w o r k - r e l a t e d , t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y , t h a t the 
i n j u r y would not cause permanent impairment, and t h a t c l a i m a n t was 
" r e l e a s e d " t o r e t u r n t o r e g u l a r work. He recommended symptomatic 
t r e a t m e n t . 

Claimant t o l d Dr. Holman what Dr. Caron recommended and 
Dr. Holman t o l d c l a i m a n t not t o r e t u r n t o work. Claimant t h e n 
t o l d t he employer t h a t her a t t e n d i n g p h y s i c i a n advised her not t o 
r e t u r n t o work and the employer invoked a p r o v i s i o n o f i t s u n i o n 
c o n t r a c t and r e f e r r e d c l a i m a n t t o Dr. Moore, f a m i l y p r a c t i t i o n e r , 
f o r another independent medical e x a m i n a t i o n . On J u l y 26, 1983 Dr. 
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Moore examined c l a i m a n t and r e p o r t e d a normal p h y s i c a l e x a m i n a t i o n 
but he recommended l i g h t d u t y work f o r two weeks. Dr. Moore a l s o 
recommended t h a t c l a i m a n t reduce her w e i g h t . 

On J u l y 29, 1983 Dr. Holman signed a c e r t i f i c a t e t h a t 
c l a i m a n t had been d i s a b l e d s i n c e J u l y 22, 1983. On the same d a t e , 
the employer amended a J u l y 12, 1983 " f o u r t h s t e p " d i s c i p l i n e 
l e t t e r and n o t i f i e d c l a i m a n t t h a t she was t o be suspended from 
work w i t h o u t pay f o r two weeks from August 22, 1983 t h r o u g h 
September 2, 1983 f o r f a i l u r e t o r e t u r n t o work on J u l y 27, 
J u l y 28, and J u l y 29, 1983 a c c o r d i n g t o the r e l e a s e s approved by 
two of t h r e e examining d o c t o r s . Claimant was a l s o n o t i f i e d t h a t 
she was t o r e p o r t t o work u n t i l the date the suspension was t o 
b e g i n . Claimant d i d not r e t u r n t o work. On August 1, 1983 t h e 
c l a i m was accepted as a n o n d i s a b l i n g i n j u r y . On August 3, 1983 
c l a i m a n t was t e r m i n a t e d from employment f o r f a i l u r e t o r e t u r n t o 
work. On August 19, 1983 Dr. Holman r e l e a s e d c l a i m a n t t o r e t u r n 
t o her r e g u l a r work b e g i n n i n g August 22, 1983. He opined t h a t i f 
i t s h o u l d develop t h a t c l a i m a n t c o u l d not p h y s i c a l l y p e r f o r m t h e 
work t h a t she. ought t o have l i g h t d u t y f o r a week. 

On September 21, 1983 the i n s u r e r denied temporary 
d i s a b i l i t y compensation because c l a i m a n t r e f u s e d t o r e t u r n t o work 
and t o accept l i g h t d u t y work which the employer had a v a i l a b l e . 
On September 28, 1983 c l a i m a n t requested a h e a r i n g . Referee 
Knapp's Op i n i o n and Order was not p a r t of the r e c o r d , but t h e 
p a r t i e s agreed t h a t the i s s u e a t the f i r s t h e a r i n g was 
c l a s s i f i c a t i o n of t h e c l a i m as d i s a b l i n g or n o n - d i s a b l i n g . The 
Referee dism i s s e d the h e a r i n g request because the Hearings 
D i v i s i o n was w i t h o u t j u r i s d i c t i o n and the Board a f f i r m e d and 
adopted the Referee's o r d e r on September 27, 1984. 

On May 25, 1984 Dr. Holman is s u e d a c e r t i f i c a t e o f 
r e l e a s e t o r e t u r n t o r e g u l a r work w i t h no permanent impairment and 
a r e l e a s e t o r e t u r n t o work m o d i f i e d by r e s t r i c t i o n s on b e n d i n g , 
heavy l i f t i n g , and l o n g s i t t i n g . I n J u l y 1984 the i n s u r e r 
requested a D e t e r m i n a t i o n Order and on August 7, 1984 t h e 
E v a l u a t i o n D i v i s i o n of the Workers' Compensation Department i s s u e d 
one t h a t awarded temporary t o t a l d i s a b i l i t y from J u l y 24 t o 
August/21, 1983 and temporary p a r t i a l d i s a b i l i t y from August 22, 
t o August 23, 1983. The i n s u r e r p a i d the temporary d i s a b i l i t y 
compensation award on August 23, 1984. On September 10, 1984 t h e 
Board r e c e i v e d c l a i m a n t ' s request f o r a h e a r i n g on the i s s u e s of 
temporary and permanent d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

On March 5, 1985 Dr. Holman r e p o r t e d h i s o p i n i o n t h a t 
c l a i m a n t : 

" [ W ] i l l e x p e r i e n c e a minor t o moderate 
permanent impairment t o her s a c r o i l i a c 
a r t i c u l a t i o n . When a j o i n t such as t h i s 
one m i s a l i g n s on a r e g u l a r b a s i s i t 
s t r e t c h e s the l i g a m e n t s beyond t h e i r normal 
c a p a c i t y and w i l l cause f u t u r e a r t h r i t i c 
c o n d i t i o n t o t h i s j o i n t , t h e r e f o r e 
ligamentous damage t o the s a c r o i l i a c j o i n t 
r e s u l t s , c r e a t i n g p a i n i n t h i s area. 

"Yes, you are c o r r e c t i n i n t e r p r e t i n g t h e 
August 22, 1983 r e l e a s e as a m o d i f i e d work 
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r e l e a s e o n l y , as [ c l a i m a n t ] never r e t u r n e d 
t o her r e g u l a r work a c t i v i t i e s . " 

Claimant t e s t i f i e d t h a t she thought t h a t she c o u l d have 
r e t u r n e d t o her r e g u l a r work a t the time of the August 22, 1983 
r e l e a s e , but t h a t t he employer would not l e t her r e t u r n because 
she had been f i r e d . Claimant o b t a i n e d unemployment compensation 
w h i l e unemployed. 

The employer or i n s u r e r must pay temporary t o t a l 
d i s a b i l i t y compensation t o an i n j u r e d worker whose d i s a b i l i t y 
c l a i m i s i n open s t a t u s u n t i l the worker r e t u r n s t o r e g u l a r work, 
i s r e l e a s e d by the a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r work 
or " u n t i l t e r m i n a t i o n of such payments i s a u t h o r i z e d f o l l o w i n g 
e x a m i n a t i o n of the medical r e p o r t s s u b m i t t e d t o the E v a l u a t i o n 
D i v i s i o n . " ORS 656.268(2); Volk v. SAIF, 73 Or App 643 (198 5 ) ; 
Jackson v. SAIF, 7 Or App 109 (197 1 ) ; J o e l I . H a r r i s , 36 Van Na t t a 
829 ( 1 9 8 4 ) , a f f ' d mem., 72 Or App 591 (1985). 

Claimant was r e l e a s e d by her a t t e n d i n g p h y s i c i a n t o 
r e t u r n t o work w i t h o u t l i m i t a t i o n on August 22, 1983. We f i n d t h a t 
the r e l e a s e was n e i t h e r ambiguous nor c o n d i t i o n a l . The f a c t t h a t 
t h e r e was no work f o r c l a i m a n t t o r e t u r n t o a t the time o f the 
r e l e a s e i s i r r e l e v a n t . Cf. Dan L. Householder, 37 Van Natta 1583 
(1 9 8 5 ) ; M e l v i n L. O'Brien, 37 Van Natta 1478 (1985); and Ramon 
Robledo, 36 Van Natta 632 (1984) ( t h e j o b a t date o f i n j u r y was no 
lo n g e r a v a i l a b l e when c l a i m a n t was r e l e a s e d t o r e t u r n t o r e g u l a r 
w o r k ) . There i s no evidence i n the r e c o r d t h a t circumstances t h a t 
j u s t i f i e d t e r m i n a t i o n of compensation no l o n g e r e x i s t e d due i n 
m a t e r i a l p a r t t o the i n d u s t r i a l i n j u r y a f t e r August 29, 1983. See 
David Cheney, 35 Van Natt a 21 (1983). 

A c c o r d i n g t o the r e c o r d i n t h i s case, t he f i r s t time 
t h a t t h e c l a i m was c l a s s i f i e d as d i s a b l i n g was the D e t e r m i n a t i o n 
Order dated August 7, 1984. No payment f o r d i s a b i l i t y compensation 
was due u n t i l t h e c l a i m was c l a s s i f i e d as d i s a b l i n g . The i n s u r e r 
r e l i e d on the o p i n i o n s of the independent medical examiners t h a t 
c l a i m a n t c o u l d r e t u r n t o work and never began payment of temporary 
d i s a b i l i t y compensation. Cf. ORS 656.005(8)(b) ( d i s a b l i n g 
compensable i n j u r y ) and ( 8 ) ( c ) ( n o n d i s a b l i n g compensable i n j u r y ) . 
Because we f i n d t h e c l a s s i f i c a t i o n of the c l a i m as n o n d i s a b l i n g , 
which was s e p a r a t e l y l i t i g a t e d , was reasonable, a l t h o u g h i n c o r r e c t , 
we are persuaded t h a t the i n s u r e r d i d not unreasonably r e s i s t or 
deny compensation. T h e r e f o r e , p e n a l t i e s and a t t o r n e y fees should 
not have been awarded f o r improper u n i l a t e r a l t e r m i n a t i o n of 
temporary t o t a l d i s a b i l i t y compensation. 

The Referee a l s o found t h a t the i n s u r e r had unreasonably 
delayed c l o s i n g t h e c l a i m . He r e l i e d on the a d m i n i s t r a t i v e r u l e 
t h a t r e q u i r e s an i n s u r e r t o submit an open d i s a b i l i t y c l a i m f o r 
c l o s u r e w i t h i n t e n days of r e c e i p t o f the c l o s i n g r e p o r t by the 
a t t e n d i n g p h y s i c i a n . The i n s u r e r s u b m i t t e d the c l a i m f o r c l o s u r e 
a p p r o x i m a t e l y 50 days a f t e r i t r e c e i v e d Dr. Holman's c l o s i n g 
r e p o r t . Because-the c l a i m was not an open d i s a b i l i t y c l a i m , t h e 
i n s u r e r was not under a duty t o submit t he c l a i m t o t h e E v a l u a t i o n 
D i v i s i o n f o r a D e t e r m i n a t i o n Order t o c l o s e i t . ORS 656.268(3); 
Garland Combs, 37 Van Natta 756 (1985). Because we f i n d t h a t t h e 
c l a s s i f i c a t i o n as n o n d i s a b l i n g was reasonable and c l a i m a n t d i d not 
request a d e t e r m i n a t i o n of the c l a s s i f i c a t i o n by the E v a l u a t i o n 
D i v i s i o n , t h e r e was no b a s i s upon which t o r e f e r t o the 
a d m i n i s t r a t i v e r u l e and s t a t u t e f o r c l o s u r e o f a d i s a b l i n g i n j u r y 
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c l a i m . Closure of the c l a i m c o u l d have been e f f e c t e d by the 
p e r m i s s i v e issuance of a N o t i c e o f C l o s u r e , or by D e t e r m i n a t i o n 
Order, or the c l a i m c o u l d have been c l o s e d w i t h o u t o f f i c i a l n o t i c e . 
ORS 656.268(3); Garland Combs, supra• Consequently, t h e r e was no 
b a s i s t o award p e n a l t i e s and a t t o r n e y fees f o r unreasonable d e l a y . 

The i n s u r e r p a i d the temporary d i s a b i l i t y compensation 
awarded by the D e t e r m i n a t i o n Order on the s i x t e e n t h day a f t e r i t 
i s s u e d , which was two days l a t e . We f i n d t h a t the two day d e l a y 
i n payment of the compensation awarded by the D e t e r m i n a t i o n Order 
was not so unreasonable as t o m e r i t an award o f p e n a l t i e s and 
a t t o r n e y fees f o r unreasonable r e s i s t a n c e t o payment of 
compensation. See Robert L. Youngblood, 37 Van N a t t a 1710 ( 1 9 8 5 ) . 

Claimant's a t t e n d i n g p h y s i c i a n i s s u e d m u l t i p l e and 
c o n f l i c t i n g work r e l e a s e s . He r e l e a s e d c l a i m a n t t o r e t u r n t o 
r e g u l a r work w i t h o u t l i m i t a t i o n s ; t o r e t u r n t o work w i t h 
l i m i t a t i o n s on heavy l i f t i n g , p r o l o n g e d s i t t i n g , and bending; and 
r a t e d c l a i m a n t ' s permanent impairment as none and minor t o 
moderate based on p o s s i b l e f u t u r e changes. Claimant c o n t i n u e s t o 
r e c e i v e p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t . 

I t i s c l a i m a n t ' s burden t o prove t h a t t h e i n j u r y caused 
impairment and l o s s of e a r n i n g c a p a c i t y . The c o n t r a d i c t o r y 
o p i n i o n s of the c h i r o p r a c t o r and c l a i m a n t ' s p e r s o n a l assessment 
are not p e r s u a s i v e t h a t c l a i m a n t s u f f e r e d permanent impairment or 
l o s s of e a r n i n g c a p a c i t y . We f i n d t h a t c l a i m a n t has not proven 
t h a t she s u f f e r e d permanent impairment or l o s s of e a r n i n g c a p a c i t y 
as a r e s u l t of her i n d u s t r i a l i n j u r y and, t h e r e f o r e , she i s not 
e n t i t l e d t o an award f o r permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated A p r i l 10, 1985 i s r e v e r s e d . 
The D e t e r m i n a t i o n Order dated August 7, 1984 i s r e i n s t a t e d and 
a f f i r m e d . 

J E R R Y W. SARGENT, C l a i m a n t WCB 8 4 - 0 2 5 6 7 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 7, 1 9 8 6 
M o s c a t o & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The s e l f - i n s u r e d employer has requested r e c o n s i d e r a t i o n 
of the Board's Order on Review dated November 25, 1985. We abated 
our o r d e r t o a l l o w c l a i m a n t an o p p o r t u n i t y t o respond t o t h e 
employer's c o n t e n t i o n t h a t c l a i m a n t d i d not s u f f e r a new low back 
i n j u r y i n December 1983, but i n s t e a d s u s t a i n e d an a g g r a v a t i o n of 
h i s compensable 1975 low back i n j u r y . On r e c o n s i d e r a t i o n , we f i n d 
t h a t c l a i m a n t d i d not s u s t a i n a new low back i n j u r y . Consequently, 
we r e v e r s e the Referee's order which s e t a s i d e the employer's 
d e n i a l of c l a i m a n t ' s low back i n j u r y c l a i m . 

Claimant was about 39 years of age a t t h e time o f 
h e a r i n g . Since a p p r o x i m a t e l y 1965, he has performed a v a r i e t y o f 
d u t i e s f o r t h i s employer, a plywood m i l l . I n June 1975 he 
compensably i n j u r e d h i s low back w h i l e p u l l i n g lumber o f f t h e 
green c h a i n . A myelogram r e v e a l e d a p r o b a b l e low back d e f e c t , but 
no d e f i n i t e d i s c h e r n i a t i o n was d e t e c t e d . A September 1975 
D e t e r m i n a t i o n Order c l o s e d the c l a i m w i t h o u t an award of permanent 
d i s a b i l i t y . F o l l o w i n g s e v e r a l reopenings and r e c l o s u r e s , c l a i m a n t 
r e c e i v e d a 30 p e r c e n t unscheduled permanent d i s a b i l i t y by v i r t u e 
of a February 1983 Referee's o r d e r . 
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Since h i s 1975 i n j u r y c l a i m a n t has e x p e r i e n c e d 
f l u c t u a t i o n s of low back p a i n and r a d i a t i n g symptoms which are 
g e n e r a l l y dependent upon the e x t e n t of h i s p h y s i c a l a c t i v i t i e s . 
His t r e a t i n g o r t h o p e d i s t , Dr. McHolick, has suggested t h a t he 
a v o i d p u l l i n g a c t i v i t i e s such as those he would encounter on t h e 
green c h a i n or on the d r y b e l t . S u b j e c t t o o c c a s i o n a l d i s a b l i n g 
e x a c e r b a t i o n s , c l a i m a n t has c o n t i n u e d t o work f o r the employer, 
p r i m a r i l y as a c l i p p e r o p e r a t o r . 

I n May 1983 c l a i m a n t experienced i n c r e a s e d back p a i n 
a f t e r p u l l i n g on a "plug up" of wood. Dr. McHolick concluded t h a t 
c l a i m a n t ' s c o n d i t i o n r e p r e s e n t e d another f l a r e u p of a d e g e n e r a t i v e 
d i s c p r o t r u s i o n . Dr. Rosenbaum, neurosurgeon, diagnosed c h r o n i c 
l u m b o s a c r a l s t r a i n . Dr. G i l s d o r f , o r t h o p e d i s t , d i d not recommend 
a lumbar f u s i o n , but suggested weight l o s s and, s u b s e q u e n t l y , a 
r e c o n d i t i o n i n g program. The employer's de f a c t o d e n i a l o f 
c l a i m a n t ' s new i n j u r y c l a i m was s e t a s i d e by a Referee's o r d e r . 
However, the Board r e v e r s e d , f i n d i n g t h a t t h e evidence f a i l e d t o 
e s t a b l i s h a new i n d u s t r i a l i n j u r y . See J e r r y W. Sargent, 36 Van 
N a t t a 1717 ( 1 9 8 4 ) , a f f ' d 76 Or App 212 (1985). 

I n e a r l y December 1983 c l a i m a n t r e t u r n e d t o work f o r t h e 
employer. He i n i t i a l l y worked f o u r hour days as a c l i p p e r 
o p e r a t o r . W i t h i n a few weeks he was w o r k i n g a r e g u l a r e i g h t hour 
s h i f t , h a l f as a s e c u r i t y guard and h a l f as a c l i p p e r o p e r a t o r . 
His low back and r a d i a t i n g symptoms c o n t i n u e d . However, he was 
a b l e t o p e r f o r m h i s d u t i e s w i t h the a i d of m e d i c a t i o n , a back 
b r a c e , a h e a t i n g pad, and by c o n t i n u i n g t o f o l l o w h i s e x e r c i s e and 
weight r e d u c t i o n program. 

I n l a t e December 1983, w h i l e w o r k i n g as a c l i p p e r 
o p e r a t o r , c l a i m a n t f e l l t h r o u g h an a p p r o x i m a t e l y f i v e f o o t h o l e i n 
a r o l l e r / c o n v e y o r d e v i c e . He s t r u c k h i s l e f t l e g and, i n 
a t t e m p t i n g t o s t o p h i s f a l l , j e r k e d h i s back. Claimant 
i m m e d i a t e l y experienced an i n c r e a s e i n h i s back p a i n , l e f t work, 
and has not r e t u r n e d s i n c e . The employer accepted c l a i m a n t ' s 
" b r u i s e d l e f t l e g " c l a i m , but denied h i s c l a i m f o r a "sore back." 

I n February 1984 c l a i m a n t was reexamined by Dr. 
G i l s d o r f . Inasmuch as c l a i m a n t ' s c h r o n i c low back d i s a b i l i t y 
c o n t i n u e d , even a f t e r w eight r e d u c t i o n and e x e r c i s e , Dr. G i l s d o r f 
recommended t h a t c l a i m a n t undergo a lumbar f u s i o n . 

I n March 1984 Dr. McHolick opined t h a t c l a i m a n t ' s 
c o m p l a i n t s were an ongoing problem a t t r i b u t a b l e t o h i s 1975 
i n j u r y . Dr. McHolick f u r t h e r concluded t h a t c l a i m a n t ' s r e c e n t 
f l a r e u p s h o u l d not be c o n s i d e r e d a new and acute i n j u r y . 

I n March 1984 Dr. Wichser examined c l a i m a n t . Dr. 
Wichser su b s e q u e n t l y concluded t h a t c l a i m a n t had i n c u r r e d a new 
i n j u r y i n December 1983. The b a s i s f o r Dr. Wichser's o p i n i o n was 
c l a i m a n t ' s r e f e r e n c e t o a r e c e n t change i n h i s c o m p l a i n t s from the 
l e f t s i d e t o the r i g h t . However, c l a i m a n t ' s medical r e c o r d 
i n d i c a t e s t h a t he has p e r i o d i c a l l y experienced r i g h t s i d e 
c o m p l a i n t s s i n c e 1980, w i t h these c o m p l a i n t s e s c a l a t i n g f o l l o w i n g 
h i s May 1983 e x a c e r b a t i o n . 

I n A p r i l 1984 c l a i m a n t was reexamined by Dr. Rosenbaum. 
Claimant had l a s t seen Dr. Rosenbaum i n June 1983. Diagnosing 
c h r o n i c l u m b o s a c r a l s t r a i n and pars i n t e r a r t i c u l a r i s d e f e c t a t the 
L-4 l e v e l , Dr. Rosenbaum opined t h a t s u r g e r y was a reasonable 
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approach. Dr. Rosenbaum f u r t h e r concluded t h a t t h e proposed 
s u r g e r y was r e l a t e d t o c l a i m a n t ' s 1975 i n j u r y and t h a t t h e May 
1983 and December 1983 i n j u r i e s were n o t s i g n i f i c a n t c o n t r i b u t o r s . 

I n May 1984 Dr. Wade, o r t h o p e d i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Dr. Wade had p r e v i o u s l y examined 
c l a i m a n t i n August 1983. Dr. Wade concluded t h a t c l a i m a n t ' s 
symptoms were c o n s i s t e n t w i t h a s p o n d y l o l i s t h e s i s c o n d i t i o n . 
N o t i n g t h a t p r o g r e s s i v e symptoms were t o be expected, Dr. Wade 
opined t h a t c l a i m a n t ' s c o n t i n u e d symptomatology was not 
p a r t i c u l a r l y a t t r i b u t a b l e t o any a d d i t i o n a l i n j u r y . 

I n May 1984 c l a i m a n t was a l s o examined by Dr. Pasquesi, 
o r t h o p e d i s t . Concluding t h a t c l a i m a n t s u f f e r e d from an 
i n s t a b i l i t y i n t h e r e g i o n o f the l e f t l u mbosacral a r e a , Dr. 
Pasquesi s t a t e d t h a t c l a i m a n t ' s December 1983 f a l l s h ould n o t be 
co n s t r u e d as the o n l y cause o f c l a i m a n t ' s c u r r e n t back problems. 
I n Dr. Pasquesi's o p i n i o n c l a i m a n t ' s f a l l had caused some 
worsening o f h i s d i s c o m f o r t . However, Dr. Pasquesi was u n c e r t a i n 
whether c l a i m a n t ' s p a t h o l o g i c a l c o n d i t i o n had worsened. 

Claimant c r e d i b l y t e s t i f i e d t h a t he expe r i e n c e d r i g h t , 
l e f t , and middle back p a i n f o l l o w i n g t h e May 1983 i n c i d e n t . This 
d i s c o m f o r t was s t i l l p l a g u i n g him when he r e t u r n e d t o work i n 
December 1983. Before t h e December 1983 i n c i d e n t c l a i m a n t had 
d i f f i c u l t y s t a n d i n g and s i t t i n g on hard o b j e c t s f o r p r o l o n g e d 
p e r i o d s . His p a i n a l s o l i m i t e d h i s t w i s t i n g and l e a n i n g 
a c t i v i t i e s . F o l l o w i n g t h e December 1983 i n c i d e n t h i s back " f e l t 
l i k e I t o r e myself a p a r t . " Claimant d e s i r e d s u r g e r y b e f o r e t h e 
December 1983 i n c i d e n t and was r e d u c i n g h i s weight i n p r e p a r a t i o n 
f o r t h e o p e r a t i o n . Dr. G i l s d o r f e v e n t u a l l y performed t h e s u r g e r y 
i n August 1984. 

The Referee found t h a t the December 1983 i n c i d e n t was a 
m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y . 
Consequently, t h e employer's d e n i a l o f a new i n j u r y c l a i m was s e t 
a s i d e . The Referee reasoned t h a t t h e December 1983 i n c i d e n t 
e x a c e r b a t e d or worsened c l a i m a n t ' s p r e e x i s t i n g symptom complex, 
r e s u l t i n g i n h i s temporary d i s a b i l i t y and need f o r f u r t h e r m e d i c a l 
t r e a t m e n t . 

I n our p r i o r o r d e r we a f f i r m e d the Referee's o r d e r , 
c o n c l u d i n g t h a t c l a i m a n t need not prove a worsening o f h i s 
u n d e r l y i n g c o n d i t i o n t o e s t a b l i s h a compensable i n d u s t r i a l 
i n j u r y . See J e r r y W. Sargent, 37 Van Natta 1595 (1985). We 
f u r t h e r noted t h a t i t was p o s s i b l e f o r the employer t o be 
o b l i g a t e d f o r c l a i m a n t ' s symptomatic worsening a t t r i b u t a b l e t o h i s 
i n j u r y and n o t n e c e s s a r i l y be o b l i g a t e d f o r the u n d e r l y i n g 
c o n d i t i o n . We r e l i e d on Roy L. B i e r , 35 Van Na t t a 1825 ( 1 9 8 3 ) . 

Claimant's burden o f p r o o f remains as i t has always 
been. That i s , t o e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove 
t h a t h i s December 1983 i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause of 
h i s e x i s t i n g d i s a b i l i t y . B a r r e t t v. D & H D r y w a l l , 300 Or 325, 
328-29 ( 1 9 8 5 ) ; Hutcheson v. Weyerhaeuser Co., 288 Or 51 ( 1 9 7 9 ) ; 
H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254 (1983). 

F o l l o w i n g r e c o n s i d e r a t i o n o f the med i c a l and l a y 
evi d e n c e , we conclude t h a t c l a i m a n t has f a i l e d t o meet h i s burden 
of p r o o f . A l t h o u g h the December 1983 i n c i d e n t prompted c l a i m a n t ' s 
search f o r a d d i t i o n a l m edical t r e a t m e n t , t h e preponderance o f the 
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evidence i n d i c a t e s t h a t h i s c u r r e n t c o m p l a i n t s are a t t r i b u t a b l e t o 
h i s 1975 i n j u r y and r e s i d u a l s . At most/ t he December 1983 
i n c i d e n t merely i n c r e a s e d c l a i m a n t ' s ongoing symptoms which were 
r e l a t e d t o h i s u n d e r l y i n g c o n d i t i o n . 

Upon f u r t h e r r e f l e c t i o n , we conclude t h a t our p r e v i o u s 
o r d e r ' s r e l i a n c e on B i e r was misplac e d . B i e r i s d i s t i n g u i s h a b l e . 
I n B i e r , a worker w i t h a l o n g h i s t o r y of minor back i n j u r i e s , 
s u s t a i n e d a t w i s t i n g i n j u r y . His c o n d i t i o n was diagnosed as 
s c i a t i c a , p r o b a b l y secondary t o s t e n o s i s . We s e t as i d e SAIF's 
d e n i a l of the i n j u r y c l a i m i n s o f a r as i t denied t h e t w i s t i n g 
i n c i d e n t . We found t h a t SAIF was o n l y r e s p o n s i b l e f o r t h e 
worker's symptoms caused by the i n j u r y and not f o r t h e u n d e r l y i n g 
d e g e n e r a t i v e c o n d i t i o n because t he evidence f a i l e d t o e s t a b l i s h 
t h a t the c o n d i t i o n had been worsened by the i n j u r y . Here, 
c l a i m a n t a l s o has a lo n g h i s t o r y o f back c o m p l a i n t s . However, 
u n l i k e the worker i n B i e r , c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has 
p r e v i o u s l y been determined t o be a t t r i b u t a b l e t o a p r i o r 
compensable i n j u r y . Moreover, c l a i m a n t has a l r e a d y r e c e i v e d a 
s i g n i f i c a n t award of permanent d i s a b i l i t y f o r t h i s c o n d i t i o n . 
F i n a l l y , the evidence f a i l s t o p e r s u a s i v e l y d e l i n e a t e between t he 
c o n t i n u i n g symptomatology from c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n and 
h i s symptoms p u r p o r t e d l y a t t r i b u t a b l e t o the December 1983 work 
i n c i d e n t . 

I n r e a c h i n g our c o n c l u s i o n , we r e l y upon the o p i n i o n s o f 
Drs. McHolick, Rosenbaum, and Wade. Dr. McHolick opined t h a t t h e 
December 1983 i n c i d e n t r e p r e s e n t e d a f l a r e u p o f c l a i m a n t ' s ongoing 
problem which began w i t h t h e 1975 i n j u r y . Inasmuch as Dr. McHolick 
has t r e a t e d c l a i m a n t s i n c e h i s 1975 i n j u r y , we accord h i s o p i n i o n 
as t r e a t i n g p h y s i c i a n g r e a t w e i g h t . See Weiland v. SAIF, 64 Or 
App 810, 814 (1983). Both Dr. Rosenbaum and Dr. Wade shared Dr. 
McHolick's o p i n i o n . Dr. Rosenbaum concluded t h a t the December 
1983 i n c i d e n t d i d not p l a y a s i g n i f i c a n t r o l e i n c l a i m a n t ' s need 
f o r s u r g e r y . Dr. Wade opined t h a t c l a i m a n t ' s c o m p l a i n t s were 
c o n s i s t e n t w i t h h i s u n d e r l y i n g c o n d i t i o n and t h a t h i s r e c e n t 
" i n j u r y " was not a p a r t i c u l a r cause o f h i s c o n t i n u i n g symptoms. 
L i k e Dr. McHolick, both Drs. Rosenbaum and Wade had the 
o p p o r t u n i t y t o examine c l a i m a n t b e f o r e and a f t e r t h e December 1983 
i n c i d e n t . The advantage o f o b s e r v i n g c l a i m a n t a t these r e l e v a n t 
times lends f u r t h e r credence t o these examining p h y s i c i a n s ' 
o p i n i o n s . See Faye L. Ba l l w e b e r , 36 Van Natta 303, 304 (198 4 ) . 

The o p i n i o n s o f Drs. Pasquesi and Wichser can be 
i n t e r p r e t e d t o support c l a i m a n t ' s c o n t e n t i o n t h a t he s u s t a i n e d a 
new i n j u r y i n December 1983. However, we f i n d them unpersuasive 
when compared t o the medical o p i n i o n s d e t a i l e d above. Although 
Dr. Pasquesi concluded t h a t t h e December 1983 i n c i d e n t worsened 
c l a i m a n t ' s symptoms, he was u n c e r t a i n whether the p a t h o l o g i c a l 
c o n d i t i o n had worsened. Furthermore, Dr. Pasquesi was c e r t a i n 
t h a t a December 1983 i n c i d e n t was not the o n l y cause of c l a i m a n t ' s 
p r e s e n t problems. This o p i n i o n f a i l s t o persuade us t h a t a 
m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y i s 
the December 1983 i n c i d e n t . Moreover, the o p i n i o n lends f u r t h e r 
s u p p o r t t o the employer's c o n t e n t i o n t h a t c l a i m a n t ' s p r e s e n t 
c o m p l a i n t s a re a t t r i b u t a b l e t o h i s p r e e x i s t i n g c o n d i t i o n . Dr. 
Wichser suppor t e d c l a i m a n t ' s c o n t e n t i o n t h a t he s u f f e r e d a new 
i n j u r y i n December 1983. However, as was the case w i t h Dr. 
Pasquesi, Dr. Wichser d i d not have the b e n e f i t o f examining 
c l a i m a n t p r i o r t o the December 1983 i n c i d e n t . More i m p o r t a n t , h i s 
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o p i n i o n was based on the erroneous assumption t h a t c l a i m a n t 
e x p e r i e n c e d r i g h t s i d e c o m p l a i n t s f o r t h e f i r s t t i m e f o l l o w i n g t h e 
December 1983 i n c i d e n t . 

T h i s d i s c u s s i o n resembles a r e s p o n s i b i l i t y a n a l y s i s i n 
d e t e r m i n i n g whether c l a i m a n t s u s t a i n e d a new back i n j u r y i n 
December 1983. However, a p p l i c a t i o n of the " l a s t i n j u r i o u s 
exposure r u l e " would be i n a p p r o p r i a t e . Claimant has worked f o r 
the same employer t h r o u g h o u t the course of h i s c l a i m s . 
F u r t h e r m o r e , the employer has been s e l f - i n s u r e d a t a l l r e l e v a n t 
t i m e s . T h e r e f o r e , s i n c e e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y i s not a t 
i s s u e , i t f o l l o w s t h a t the " l a s t i n j u r i o u s exposure r u l e " i s 
i n a p p l i c a b l e . 

F i n a l l y , we r e i n s t a t e and a f f i r m the employer's N o t i c e 
of Closure and t h e September 15, 1984 D e t e r m i n a t i o n Order which 
c l o s e d c l a i m a n t ' s l e f t l e g i n j u r y c l a i m . Concluding t h a t c l a i m a n t 
had e s t a b l i s h e d a new back i n j u r y and t h a t h i s ongoing back 
c o n d i t i o n was p a r t of t h e December 1983 i n c i d e n t , the Referee 
found t h a t t h e l e f t l e g i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d . 
C o n s i d e r i n g our c o n c l u s i o n r e g a r d i n g the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s back i n j u r y c l a i m , i t f o l l o w s t h a t h i s l e f t l e g i n j u r y 
c l a i m was not p r e m a t u r e l y c l o s e d . 

ORDER 

On r e c o n s i d e r a t i o n , the Board's Order on Review dated 
November 25, 1985 i s s e t a s i d e and r e p l a c e d by t h i s Order on 
R e c o n s i d e r a t i o n . The Referee's order dated May 14, 1985 i s 
r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s "sore 
back" c l a i m , i s s u e d March 1, 1984, i s r e i n s t a t e d and upheld. The 
N o t i c e of Closure dated J u l y 30, 1984 and the D e t e r m i n a t i o n Order 
dated September 15, 1984 are r e i n s t a t e d and a f f i r m e d . 

JAMES D. ST E N B E R G , C l a i m a n t WCB 8 5 - 0 1 1 6 7 & 8 5 - 0 1 1 6 8 
G r a n t , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 7, 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
F r o h n m a y e r , e t a l . , A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of Referee Brown's o r d e r w h i c h : 
(1) upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s c l a i m f o r 
an a l l e g e d August 14, 1984 i n d u s t r i a l i n j u r y t o h i s low back; (2) 
upheld S t . Paul F i r e and Marine's d e n i a l of c l a i m a n t ' s c l a i m f o r 
an a l l e g e d November 1 , 1984 i n d u s t r i a l i n j u r y t o h i s low back; and 
(3) d e c l i n e d c l a i m a n t ' s r e q u e s t t h a t p e n a l t i e s and a t t o r n e y fees 
be awarded a g a i n s t S t . Paul f o r unreasonably denying h i s c l a i m . 
SAIF contends t h a t the Referee p r o p e r l y r u l e d t h a t the c l a i m f o r 
the a l l e g e d August i n j u r y was not t i m e l y f i l e d and t h a t i t was 
p r e j u d i c e d t h e r e b y . 

The Board a f f i r m s and adopts those p o r t i o n s of t h e 
Referee's o r d e r r e l a t i n g t o c l a i m a n t ' s c l a i m f o r t h e a l l e g e d 
August 1984 i n j u r y . 

C l a i m a n t , 41 years of age, was employed as a d e l i v e r y 
person f o r a f u r n i t u r e s t o r e . He had s u f f e r e d p r i o r back i n j u r i e s 
i n 1959 and 1975, but t e s t i f i e d t h a t he was e x p e r i e n c i n g no 
d i f f i c u l t i e s when he s t a r t e d w o r k i n g f o r S t . Paul's i n s u r e d i n 
June 1984. A l t h o u g h he s u b s e q u e n t l y e x p e r i e n c e d back c o m p l a i n t s 

- 1 0 8 -



which he r e l a t e d t o an a l l e g e d August 1984 work i n c i d e n t , he 
sought no medical t r e a t m e n t and l o s t no time from work as a r e s u l t . 

About noon on November 1 , 1984 c l a i m a n t stumbled and 
f e l l as he was w a l k i n g backward, c a r r y i n g one end o f a 200T t o 
300-pound hide-a-bed. His l e f t b u t t o c k h i t a f o u r - i n c h h i g h 
p a l l e t r e s t i n g on a cement f l o o r . Claimant t e s t i f i e d t h a t he had 
immediate p a i n i n h i s back and l e g s , but l a t e r s a i d t h a t most o f 
the p a i n was i n h i s b u t t o c k s and passed w i t h i n a h a l f hour. The 
co-worker who was c a r r y i n g the o t h e r end of the hide-a-bed 
t e s t i f i e d t h a t c l a i m a n t was down f o r about 15 minutes a f t e r t h e 
i n j u r y and t h a t he helped c l a i m a n t t o c l a i m a n t ' s car w i t h i n 30 t o 
45 minutes a f t e r t h e i n j u r y . He s a i d t h a t a t t h a t t i m e c l a i m a n t 
was ha v i n g t r o u b l e w a l k i n g . 

Claimant t e s t i f i e d t h a t by l a t e t h a t a f t e r n o o n t he p a i n 
became worse. His boss t e s t i f i e d t h a t he saw c l a i m a n t l i m p i n g 
about 6 p.m. on November 1 , 1984, and t h a t c l a i m a n t then s a i d he 
tho u g h t he had h u r t h i s l e g . The boss a l s o t e s t i f i e d t h a t t h e 
co-worker had had a r e c e n t head i n j u r y a f f e c t i n g h i s memory. 

The next morning c l a i m a n t c o u l d not move h i s lower 
body. He was taken t o a h o s p i t a l and seen by Dr. James, an 
o r t h o p e d i c surgeon. Dr. James r e p o r t e d the f o l l o w i n g h i s t o r y : 

"This i s a 40 - y e a r - o l d w h i t e male who f o r 
about t e n days has had some ve r y m i l d aching 
s e n s a t i o n i n h i s l e f t lower e x t r e m i t y . 
Previous h i s t o r y o f m i l d pains o f f and on i n 
the l e f t l e g and low back o c c a s i o n a l l y , but 
n o t h i n g o f any s e v e r i t y . Two days ago he 
began having i n c r e a s i n g p a i n w i t h some 
numbness i n t o t h e l a t e r a l aspect o f h i s l e f t 
lower l e g and d o r s a l aspect o f h i s l e f t t o e 
and p a i n became so acute t h a t no m a t t e r what 
p o s i t i o n he was i n over the l a s t 24 hours he 
was unable t o a l l e v i a t e i t . He d i d l i f t some 
f u r n i t u r e y e s t e r d a y and d i d n ' t n o t i c e a n y t h i n g 
at t h e t i m e , but w i t h i n t h e next 2 or 3 hours 
was when the p a i n s t a r t e d becoming more severe 
i n h i s l e f t lower e x t r e m i t y . " 

Claimant t e s t i f i e d t h a t w h i l e he was t a l k i n g w i t h Dr. 
James, an ambulance came i n and the i n t e r v i e w was i n t e r r u p t e d . 

Claimant was c o n t a c t e d by an insur a n c e c l a i m s 
r e p r e s e n t a t i v e on November 9, 1984. Claimant denied s t i f f n e s s , 
soreness or o t h e r problems i n the a f f e c t e d back area b e f o r e 
November 1984. He a l s o denied t h a t any p h y s i c i a n had t r e a t e d h i s 
back b e f o r e the November i n j u r y . 

Dr. James performed an L5-S1 laminectomy and discectomy 
on November 27, 1984. A very l a r g e f r e e d i s c fragment was f o u n d , 
as w e l l as m u l t i p l e s m a l l e r fragments. Claimant made an e x c e l l e n t 
r e c o v e r y . 

On December 4, 1984 S t . Paul denied t h a t c l a i m a n t ' s back 
c o n d i t i o n was caused or s i g n i f i c a n t l y aggravated by t h e 
November 1 , 1984 i n j u r y . On December 7, 1984 c l a i m a n t ' s boss 
wrote a l e t t e r t o h i s i n s u r a n c e agent i n su p p o r t o f c l a i m a n t ' s 
c l a i m . The boss d e s c r i b e d c l a i m a n t ' s i n j u r i e s and s t a t e d t h a t 
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s i n c e c l a i m a n t was h i r e d , he had demonstrated o u t s t a n d i n g 
c h a r a c t e r and honesty i n f u l f i l l i n g h i s work d u t i e s . 

Dr. James opined t h a t the August 1984 i n j u r y p r o b a b l y 
i n i t i a t e d c l a i m a n t ' s d i s c r u p t u r e . He a l s o noted t h a t t h e 
c o n d i t i o n was not s e v e r e l y symptomatic or c a u s i n g motor l o s s u n t i l 
a f t e r the November 1, 1984 i n j u r y . Dr. James f e e l s t h a t t h e 
November i n j u r y aggravated the o r i g i n a l i n j u r y and t h a t the two 
i n c i d e n t s c o n t r i b u t e d e q u a l l y t o c l a i m a n t ' s d i s c h e r n i a t i o n . 

The Referee s t a t e d t h a t , based on demeanor, he had no 
reason t o d i s b e l i e v e any of the w i t n e s s e s . He noted e v i d e n t i a r y 
i n c o n s i s t e n c i e s b ut s t a t e d t h a t the i n c o n s i s t e n c i e s p r e p o n d e r a t e 
n e i t h e r i n f a v o r nor a g a i n s t c l a i m a n t . He nonetheless h e l d t h a t 
c l a i m a n t f a i l e d t o s u s t a i n h i s burden of p r o o f . 

We review the r e c o r d de novo. ORS 656.295. Viewing t h e 
S t . Paul c l a i m as b e i n g f o r a s i n g l e new i n j u r y , c l a i m a n t must 
prove by a preponderance of the evidence t h a t the November 1, 1984 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause of h i s subsequent 
d i s a b i l i t y and/or need f o r medical s e r v i c e s . See Hutcheson v. 
Weyerhaeuser Co., 288 Or 56 ( 1 9 7 9 ) ; P a t i t u c c i v. Boise Cascade 
Corp., 8 Or App 503 ( 1 9 7 2 ) ; ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . Viewing t h i s as a 
c l a i m f o r s u c c e s s i v e i n j u r i e s , c l a i m a n t must prove by a 
preponderance of the evidence t h a t h i s d i s a b i l i t y was caused by 
s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s , whereupon i t must be d e t e r m i n e d 
whether c l a i m a n t ' s c o n d i t i o n i s a c o n t i n u a t i o n of a p r i o r i n j u r y 
or whether the November 1984 i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s c o n d i t i o n . See S t a n l e y C. Phipps, 38 Van N a t t a 13 WCB 
Case Nos. 84-01838 and 84-02301 (January 14, 1986). 

We f i n d t h a t c l a i m a n t ' s November 1 , 1984 i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s low back c o n d i t i o n and 
subsequent need f o r s u r g e r y . Although c l a i m a n t ' s back may 
p r e v i o u s l y have been symptomatic, u n t i l t h e November 1, 1984 
i n j u r y he was a b l e t o engage i n a strenuous o c c u p a t i o n w i t h o u t 
time l o s s and w i t h o u t medical s e r v i c e s . A l t h o u g h t h e r e a r e 
i n c o n s i s t e n c i e s i n the r e c o r d , the l a y and medical evidence as a 
whole persuades us t h a t the November 1, 1984 i n j u r y o c c u r r e d and 
t h a t i t markedly worsened c l a i m a n t ' s . c o n d i t i o n . A c c o r d i n g l y , we 
f i n d t he S t . Paul c l a i m t o be compensable. We do not f i n d t h e 
d e n i a l t o have been unreasonable, however, and award no p e n a l t y . 

ORDER 

The Referee's o r d e r dated June 13, 1985 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r 
which upheld S t . Paul F i r e and Marine's December 4, 1984 d e n i a l i s 
r e v e r s e d , and the d e n i a l i s s e t a s i d e . The Referee's o r d e r i s 
a f f i r m e d i n a l l o t h e r r e s p e c t s . Claimant's a t t o r n e y i s awarded 
$1,000 f o r s e r v i c e s a t h e a r i n g and $650 f o r s e r v i c e s on Board 
r e v i e w , t o be p a i d by S t . Paul F i r e and Marine. 

B R E T T A. S T E V E N S , C l a i m a n t WCB 8 4 - 1 2 3 3 7 
J o s e p h T. M c N a u g h t , C l a i m a n t ' s A t t o r n e y F e b r u a r y 7, 1 9 8 6 
C a r e y & J o s e p h , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

The Referee's order i n t h i s case was m a i l e d t o the 
p a r t i e s on J u l y 25, 1985. On November 19, 1985 the a t t o r n e y f o r 
th e a l l e g e d noncomplying employer wrote t o the Board i n q u i r i n g as 
t o the s t a t u s of a request f o r Board review of t h e Referee's 
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o r d e r , which a l l e g e d l y was m a i l e d on August 12, 1985. The r e q u e s t 
was not r e c e i v e d by the Board. We s o l i c i t e d comments from t h e 
p a r t i e s as t o t h e i r r e s p e c t i v e p o s i t i o n s on the q u e s t i o n whether 
the Board has j u r i s d i c t i o n t o review the Referee's o r d e r . See 
Knapp v. Employment D i v i s i o n / 67 Or App 231, 233 (1984) ( r e v i e w i n g 
body r e q u i r e d i n i t i a l l y t o determine i t s own j u r i s d i c t i o n ) . 

ORS 656.289(3) p r o v i d e s i n r e l e v a n t p a r t t h a t , "[A 
R e f e r e e ' s ] order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e date on 
which a copy of the o r d e r i s m a i l e d t o the p a r t i e s , one of the 
p a r t i e s r e q u e s t s a review by the board under ORS 656.295." ORS 
656.295 p r o v i d e s i n r e l e v a n t p a r t : 

"( 1 ) The request f o r review by the board o f 
an o r d e r of a r e f e r e e need o n l y s t a t e t h a t 
the p a r t y r e q u e s t s a review of the o r d e r . 

" ( 2 ) The requests f o r review s h a l l be 
m a i l e d t o the board and copies of the 
request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the r e f e r e e . " 

Reading ORS 656.289(3) t o g e t h e r w i t h ORS 656.295(2), i t i s c l e a r 
t h a t a r e q u e s t f o r r e v i e w , i n order t o i n v e s t the Board w i t h 
j u r i s d i c t i o n , must be m a i l e d t o the Board w i t h i n 30 days of t h e 
date the Referee's order i s m a i l e d . 

OAR 438-11-005(1) and (2) read: 
"( 1 ) The time and manner of f i l i n g f o r 
Board review i s [ s i c ] found i n ORS 656.289 
and 656.295. 

"( 2 ) The 30 days of ORS 656.289(3) i s 
s a t i s f i e d upon m a i l i n g the request t o the 
Board." (Emphasis added.) 

Although ORS 656.295(2) does not use the word " f i l i n g , " 
the a d m i n i s t r a t i v e r u l e equates " f i l i n g " and " m a i l i n g . " Cf. ORS 
656.298(3) ( n o t i c e of appeal t o c o u r t must be " f i l e d " w i t h the 
c o u r t . ) " F i l i n g " i s d e f i n e d by OAR 438-05-040(4), which i n 
r e l e v a n t p a r t p r o v i d e s : 

"( 4 ) ' F i l i n g ' means: 

"(a ) t h e r e c e i p t of a document by the Board 
a t any o f f i c e o f the Board; or 

"( b ) date of m a i l i n g . I f the date o f 
m a i l i n g i s r e l i e d upon as the date of 
f i l i n g , t h e r e must be a c c e p t a b l e p r o o f from 
the p o s t o f f i c e of the m a i l i n g d a t e . 
Acceptable p r o o f from the p o s t o f f i c e s h a l l 
be a r e c e i p t stamped by the post o f f i c e 
showing the date m a i l e d and the c e r t i f i e d 
or r e g i s t e r e d number." 

We a p p l y the r u l e s t r i c t l y , because the Court of Appeals 
has f i r m l y h e l d t h a t compliance w i t h ORS 656.295 i s "an 
i r r e d u c i b l e hard core of necessary f u n c t i o n t h a t cannot be 
dispensed w i t h i n any o r d e r l y i n v e s t i g a t i o n of the m e r i t s o f a 
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case." Argonaut Insurance v. King, 63 Or App 847, 851-52 ( 1 9 8 3 ) , 
q u o t i n g from A l b i a r v. S i l v e r c r e s t I n d u s t r i e s , I n c . , 30 Or App 
281, 284 (1 9 7 7 ) , and N o l l e n v. SAIF, 23 Or App 420, 423 (1 9 7 5 ) , 
rev den (1 9 7 6 ) . See a l s o W i l l i a m H. Ka h l , 38 Van Na t t a 93 (WCB 
Case Nos. 82-10923 & 83-00907, decided t h i s d a t e ) ; Roy L. M o r r i s , 
38 Van N a t t a 99 (WCB Case No. 84-05170, decided t h i s d a t e ) . 

Because the a l l e g e d noncomplying employer has not come 
f o r w a r d w i t h p r o o f of m a i l i n g as r e q u i r e d by OAR 438-05-040(4), we 
conclude t h a t t i m e l y f i l i n g o f a request f o r review has not been 
e s t a b l i s h e d . We a r e , t h e r e f o r e , w i t h o u t j u r i s d i c t i o n t o re v i e w 
the Referee's o r d e r . 

ORDER 

The a l l e g e d noncomplying employer's reques t f o r Board 
review of the Referee's order dated J u l y 25, 1985 i s d i s m i s s e d . 

YVONNE W E I S E R , C l a i m a n t WCB 8 4 - 0 9 8 2 6 
E n v e r B o z g o z , C l a i m a n t ' s A t t o r n e y F e b r u a r y 7, 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The s e l f - i n s u r e d employer has moved the Board f o r an 
ord e r d i s m i s s i n g c l a i m a n t ' s request f o r Board review o f Referee 
H o l t a n ' s o r d e r dated November 19, 1985. Claimant's w r i t t e n 
r e q u e s t was r e c e i v e d by the Board on December 18, 1985, and was, 
t h e r e f o r e , t i m e l y . However, the evidence c o n s i d e r e d s o l e l y f o r 
the purpose o f d e t e r m i n i n g our j u r i s d i c t i o n e s t a b l i s h e s t h a t 
c l a i m a n t d i d not m a i l a copy o f the request f o r review t o the 
s e l f - i n s u r e d employer or i t s a t t o r n e y s . The s e l f - i n s u r e d 
employer's f i r s t n o t i c e of c l a i m a n t ' s request f o r Board review was 
i n the form o f r e c e i p t by i t s a t t o r n e y ' s on January 9, 1986 o f our 
acknowledgement o f r e c e i p t of the request f o r r e v i e w . 

ORS 656.295(2) r e q u i r e s t h a t a copy o f th e r e q u e s t f o r 
r e v i e w be m a i l e d t o th e Board and a l l p a r t i e s t o the h e a r i n g 
w i t h i n 30 days o f the date o f the Referee's o r d e r . S t r i c t 
compliance w i t h the s t a t u t e i s j u r i s d i c t i o n a l . . Argonaut Insurance 
v. K i n g , 63 Or App 847, 852 (1983). The employer p a r t y t o t h e 
h e a r i n g i n t h i s case was not p r o v i d e d w i t h a copy of c l a i m a n t ' s 
r e q u e s t f o r review i n a t i m e l y manner and d i d not r e c e i v e a c t u a l 
knowledge o f the r e q u e s t w i t h i n the s t a t u t o r y 30 days. We, 
t h e r e f o r e l a c k j u r i s d i c t i o n t o review the Referee's o r d e r , which 
has become f i n a l by o p e r a t i o n of ORS 656.289(3). 

The s e l f - i n s u r e d employer's motion t o d i s m i s s c l a i m a n t ' s 
r e q u e s t f o r Board review i s a l l o w e d . The request i s d i s m i s s e d . 

IT IS SO ORDERED. 

CLARK H. WILLARD, C l a i m a n t WCB 8 3 - 0 0 5 7 6 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 7, 1 9 8 6 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

We is s u e d our Order on Review on February 28, 1985. The 
s e l f - i n s u r e d employer requested t h a t we r e c o n s i d e r our Order on 
Review toward c l a r i f y i n g t he award of permanent p a r t i a l d i s a b i l i t y 
g r a n t e d t h e r e i n and on the p o i n t o f our having a f f i r m e d t h e 
Referee's award o f an a t t o r n e y fee f o r having s u c c e s s f u l l y 
r e s i s t e d t h e employer's request f o r an o f f s e t a t the h e a r i n g . We 
abated our ord e r t o a l l o w f u l l r e c o n s i d e r a t i o n . On our own 
mo t i o n , we have a l s o f u r t h e r r e c o n s i d e r e d the q u e s t i o n whether an 
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employer or i n s u r e r i s e n t i t l e d t o recover by o f f s e t permanent 
d i s a b i l i t y payments made pursuant t o a D e t e r m i n a t i o n Order when 
the D e t e r m i n a t i o n Order award i s l a t e r reduced by a 
r e d e t e r m i n a t i o n a f t e r t e r m i n a t i o n of a program of v o c a t i o n a l 
a s s i s t a n c e . 

We co n s i d e r e d and decided the o f f s e t i s s u e r a i s e d by t h e 
i n s u r e r i n t h i s case i n Debbie A. Monrean (Kahn), 38 Van Na t t a 97 
(WCB Case No. 83-07570, decided t h i s d a t e ) . i r T t h a t case, we 
concluded t h a t p r e m a t u r e l y p a i d permanent d i s a b i l i t y compensation 
r e s u l t s when a l a t e r D e t e r m i n a t i o n Order i s s u e d a f t e r t e r m i n a t i o n 
of v o c a t i o n a l a s s i s t a n c e g r a n t s a reduced d i s a b i l i t y award i n l i e u 
of a p r e v i o u s , h i g h e r , award. We h e l d t h a t a l t h o u g h an employer 
or i n s u r e r c o u l d r e q u e s t a u t h o r i t y from the Workers' Compensation 
Department p r i o r t o issuance of the D e t e r m i n a t i o n Order t o recover 
the overpayment, ORS 656.268(4), i n most cases the employer or 
i n s u r e r would seek a u t h o r i z a t i o n through the h e a r i n g process. See 
Forney v. Western S t a t e s Plywood, 66 Or App 155, 159 (1 9 8 3 ) , 
a f f ' d , 297 Or 628 (1984). 

The i s s u e we decided i n Monrean (Kahn) i s t h e i s s u e we 
p r e v i o u s l y h e l d t o be mooted i n t h i s case by our c o n c l u s i o n t h a t 
c l a i m a n t i s p r e s e n t l y e n t i t l e d t o an award f o r permanent p a r t i a l 
d i s a b i l i t y t h a t i s equal t o t h e 45 p e r c e n t award he r e c e i v e d by 
means of the f i r s t D e t e r m i n a t i o n Order. The r e s u l t o f t h i s 
c o n c l u s i o n , which we adhere t o , i s t h a t t h e r e has been no o v e r p a i d 
permanent d i s a b i l i t y compensation i n t h i s case. Because o f our., 
d e c i s i o n t h a t t h e o f f s e t i s s u e i s moot, we should a l s o have 
re v e r s e d t h a t p o r t i o n o f the Referee's order t h a t awarded an 
employer p a i d a t t o r n e y fee f o r p r e v a i l i n g on the o f f s e t i s s u e . 
Our o r d e r w i l l be m o d i f i e d a c c o r d i n g l y . 

The i n s u r e r has a l s o asked t h a t we c l a r i f y whether our 
award of 45 p e r c e n t (144 degrees) permanent p a r t i a l d i s a b i l i t y 
e n t i t l e s c l a i m a n t t o o n l y those sums not y e t p a i d pursuant t o t h e 
o r i g i n a l award. By u s i n g the phrase " i n l i e u o f a l l p r i o r awards 
made i n t h i s c l a i m . . . ," when g r a n t i n g t h e 45 pe r c e n t award, we 
meant t h a t our award was t o be s u b s t i t u t e d f o r bo t h t h e o r i g i n a l 
45 p e r c e n t award and the 30 pe r c e n t awarded a f t e r 
r e d e t e r m i n a t i o n . I t c o u l d be argued t h a t unless we s p e c i f y t h a t 
th e employer i s e n t i t l e d t o a c r e d i t f o r a l l permanent d i s a b i l i t y 
payments p r e v i o u s l y made, the employer would be o b l i g a t e d t o pay 
another f u l l 144 degrees. Such was not and i s not our i n t e n t . 
Our order w i l l be m o d i f i e d t o make the p o i n t c l e a r . See Debbie A. 
Honrean (Kahn), supra 

ORDER 

The Order p o r t i o n of our Order on Review dated 
February 28, 1985 i s withdrawn and r e p l a c e d by the f o l l o w i n g : 

•ORDER 

"The Referee's order dated August 17, 1984 i s m o d i f i e d 
i n p a r t and re v e r s e d i n p a r t . Claimant i s awarded 144 degress f o r 
45 p e r c e n t unscheduled d i s a b i l i t y f o r h i s low back i n l i e u of a l l 
p r i o r awards made i n t h i s c l a i m . The i n s u r e r i s a u t h o r i z e d t o 
c r e d i t permanent d i s a b i l i t y payments made pursuant t o the 
D e t e r m i n a t i o n Order dated December 16, 1982 a g a i n s t t h e 
compensation o r d e r e d h e r e i n . That p o r t i o n o f the Referee's o r d e r 
t h a t awarded c l a i m a n t an a t t o r n e y f ee f o r def e n d i n g a g a i n s t t h e 
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i n s u r e r ' s e f f o r t t o o b t a i n an o f f s e t i s r e v e r s e d . That p o r t i o n o f 
the Referee's o r d e r t h a t denied t he i n s u r e r ' s r e q u e s t f o r o f f s e t 
i s vacated as moot. Claimant's a t t o r n e y i s a l l o w e d a reasonable 
fee o f 25 p e r c e n t o f the a d d i t i o n a l compensation g r a n t e d by t h i s 
o r d e r , not t o exceed $3,000." 

P A T R I C I A A. R E E S , C l a i m a n t WCB 8 4 - 0 9 4 5 8 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 1 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The s e l f - i n s u r e d employer has requested r e c o n s i d e r a t i o n 
of t h e Board's Order on Review dated January 28, 1986. 

The Board's order s t a t e d t h a t the Board was persuaded by 
the c o n c u r r i n g o p i n i o n s o f the a t t e n d i n g p h y s i c i a n and t h e 
employer's examining p h y s i c i a n t h a t c l a i m a n t ' s l a s t i n d u s t r i a l 
i n j u r y c o n t r i b u t e d t o c l a i m a n t ' s permanent d i s a b i l i t y . The 
f i n d i n g t h a t c l a i m a n t ' s permanent d i s a b i l i t y i s t o t a l was based on 
the r e c o r d as a whole wei g h i n g the f a c t o r s a c c o r d i n g t o law, w i t h 
r e f e r e n c e t o B a r r e t t v. D & H D r y w a l l , 300 Or 325 (1 9 8 5 ) , and 
a p p l y i n g t he p r i n c i p l e of synergism as r e q u i r e d by Arndt v. 
N a t i o n a l A p p l i a n c e Co., 74 Or App 20 (1985) and Deborah L. Jones, 
37 Van N a t t a 1573 (1985). 

The request t o r e c o n s i d e r i s a l l o w e d . On 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our former o r d e r , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

DONALD A. VAHALA, C l a i m a n t WCB 8 4 - 0 9 2 5 5 & 8 4 - 1 1 3 7 6 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 1 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
T. Lavere Johnson's or d e r which awarded compensation f o r permanent 
t o t a l d i s a b i l i t y i n a d d i t i o n t o the D e t e r m i n a t i o n Order dated 
October 10, 1984 which awarded o n l y temporary d i s a b i l i t y 
compensation f o r i n j u r y t o c l a i m a n t ' s l e f t f o rearm and t h e 
D e t e r m i n a t i o n Order dated J u l y 26, 1984 which awarded 60. degrees 
f o r 40 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y 
t o c l a i m a n t ' s r i g h t knee. Claimant had p r i o r awards t o t a l l i n g 90 
degrees f o r 60 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y t o h i s l e f t f o r e a r m . The issues on review are e x t e n t o f 
scheduled permanent p a r t i a l d i s a b i l i t y of c l a i m a n t ' s l e f t f o r e a r m , 
e x t e n t of scheduled permanent p a r t i a l d i s a b i l i t y of c l a i m a n t ' s 
r i g h t l e g , and permanent t o t a l d i s a b i l i t y . 

The Board a f f i r m s the order of the Referee w i t h t h e 
f o l l o w i n g comment. We f i n d t h a t c l a i m a n t has made a reasonable 
a t t e m p t t o r e t u r n t o work and t h a t i t would be f u t i l e f o r him t o 
c o n t i n u e t o seek work or a t t e m p t r e t r a i n i n g i n i d e n t i f i e d s k i l l 
a r e a s . We conclude t h a t c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d based on c o n s i d e r a t i o n of impairment due t o h i s 
i n d u s t r i a l i n j u r i e s and r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s . 
See Gettman v. SAIF, 289 Or 609 (19 8 0 ) ; Madaras v. SAIF, 76 Or App 
207 ( 1 9 8 5 ) ; Harman v. SAIF, 71 Or App 724 (1985); P o u r n e l l e v. 
SAIF, 70 Or App 56 (19 8 4 ) . 
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ORDER 

The Referee's o r d e r dated June 26, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $800 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the s e l f - i n s u r e d employer. 

MARY E . W I L L I A M S , C l a i m a n t WCB 8 4 - 0 9 5 9 6 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 1 , 1 9 8 6 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r requests review of Referee P f e r d n e r ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s s t r e s s - r e l a t e d o c c u p a t i o n a l 
disease c l a i m . The i s s u e i s c o m p e n s a b i l i t y . 

Claimant's c l a i m r e s u l t e d from her employment as an 
o f f i c e a s s i s t a n t w i t h the Multnomah County C o r r e c t i o n s and H e a l t h 
S e r v i c e s D i v i s i o n s . Claimant worked f o r the H e a l t h S e r v i c e s 
D i v i s i o n f o r a p p r o x i m a t e l y one year b e g i n n i n g i n August 1980, f o r 
the C o r r e c t i o n s D i v i s i o n f o r over two years b e g i n n i n g i n August 
1981, and a g a i n f o r the H e a l t h S e r v i c e s D i v i s i o n f o r a p p r o x i m a t e l y 
seven months b e g i n n i n g i n November 1983. Claimant's c l a i m i s not 
based upon s t r e s s a s s o c i a t e d w i t h her employment d u t i e s per se; 
she t e s t i f i e d t h a t she d i d not f i n d the k i n d of work t h a t she was 
doing s t r e s s f u l . I n s t e a d , c l a i m a n t ' s c l a i m i s based upon a s e r i e s 
of d i s p u t e d events r e l a t i n g t o c l a i m a n t ' s r e l a t i o n s h i p w i t h her 
s u p e r v i s o r s . 

According t o c l a i m a n t , when she f i r s t r e p o r t e d t o work 
i n the C o r r e c t i o n s D i v i s i o n her immediate s u p e r v i s o r a l l e g e d l y made 
a statement t o the e f f e c t of " I t o l d them not t o send me people who 
weren't t r a i n e d . " This g r e a t l y upset c l a i m a n t and she soon began 
t o p e r c e i v e t h a t her s u p e r v i s o r was d i s c r i m i n a t i n g a g a i n s t her. 
Claimant d e t a i l e d a number of a l l e g e d i n s t a n c e s o f such 
d i s c r i m i n a t i o n . Claimant a l l e g e s t h a t she was g i v e n u n f a v o r a b l e 
work hours and d u t i e s , was n e g l e c t e d when she asked f o r t r a i n i n g 
and was s i n g l e d out f o r d i s c i p l i n a r y a c t i o n . 

A f t e r she was t r a n s f e r r e d t o the the H e a l t h S e r v i c e s 
D i v i s i o n i n November 1983, c l a i m a n t a l l e g e d t h a t her immediate 
s u p e r v i s o r i n f o r m e d her t h a t h i s s u p e r v i s o r wanted c l a i m a n t out of 
h i s D i v i s i o n because she was a •trouble-maker." Her s u p e r v i s o r s 
then a l l e g e d l y harassed her i n an a t t e m p t t o make her q u i t her 
j o b . Claimant suspected t h a t her former s u p e r v i s o r s i n 
C o r r e c t i o n s u l t i m a t e l y were behind her t r o u b l e s i n H e a l t h 
S e r v i c e s . I n J u l y 1984 c l a i m a n t sought p s y c h o l o g i c a l t r e a t m e n t 
and was diagnosed as s e v e r e l y depressed. Claimant l e f t work on 
J u l y 5, 1984 and has never r e t u r n e d t o work. 

I n McGarrah v. SAIF, 296 Or 145, 164-65 ( 1 9 8 3 ) , the 
c o u r t s t a t e d t h a t i n o r d e r f o r a s t r e s s - r e l a t e d mental d i s o r d e r t o 
be compensable, the events or c o n d i t i o n s p r o d u c i n g the s t r e s s must 
be " r e a l " and not merely imagined or p e r c e i v e d by the worker. The 
Court e x p l a i n e d the d i s t i n c t i o n between r e a l and imaginary 
p e r c e p t i o n s as f o l l o w s : 

"A worker may h o n e s t l y b e l i e v e t h a t the 
employer plans t o k i l l him and as a r e s u l t 
of t h a t f e a r cannot work, but i f t h a t 
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b e l i e f emanates o n l y from the worker's own 
p a r a n o i a and t h e r e was no evidence the 
employer had any such p l a n , no s t r e s s 
c o n d i t i o n f a c t u a l l y e x i s t e d on the j o b and 
t h e r e s u l t i n g impairment would not be 
compensable. On the o t h e r hand, a worker 
w i t h a n o n - d i s a b l i n g p a r a n o i d p e r s o n a l i t y 
may lapse i n t o a t o t a l l y d i s a b l i n g 
p s y c h o t i c p a r a n o i a i f managers p i l e t o o 
heavy a workload on such a s u s c e p t i b l e 
employe. Honest p e r c e p t i o n e x i s t s i n b o t h 
cases, but workers' compensation would be 
p r o p e r l y denied i n the f i r s t case and 
p r o p e r l y a l l o w e d i n the second." 296 Or a t 
164. 

I n Leary v. P a c i f i c Northwest B e l l , 67 Or App 766 
( 1 9 6 4 ) , the Court of Appeals a p p l i e d McGar rah t o t h e p e r c e p t i o n s 
of a worker whom the c o u r t c h a r a c t e r i z e d as " s u s p i c i o u s " and 
" i r a s c i b l e . " The c o u r t concluded t h a t most of the events and 
c o n d i t i o n s a t work a l l e g e d t o have produced s t r e s s were imagined 
or exaggerated by the c l a i m a n t and thus were not r e a l . Because of 
t h i s the c o u r t found the c l a i m a n t ' s c l a i m noncompensable. 

The m e d i c a l and p s y c h i a t r i c evidence i n the i n s t a n t case 
p r e s e n t s c l a i m a n t as an i n s e c u r e , h y p e r s e n s i t i v e , s u s p i c i o u s and 
e a s i l y o f f e n d e d person. At one p o i n t c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t s t a t e d t h a t c l a i m a n t was "unable t o d i f f e r e n t i a t e 
p o s i t i v e and n e g a t i v e communications." He a l s o r e l a t e d s e v e r a l 
occasions on which c l a i m a n t q u e s t i o n e d whether her problems 
stemmed from her own d i s t o r t i o n or e x a g g e r a t i o n of e v e n t s . 
Claimant a l s o had a h i s t o r y of p s y c h o l o g i c a l problems p r i o r t o her 
employment w i t h Multnomah County. 

The employer e i t h e r denied or gave reasonable 
e x p l a n a t i o n s f o r a l l of the a l l e g e d l y d i s c r i m i n a t o r y a c t i o n s 
a g a i n s t c l a i m a n t . Claimant's s u p e r v i s o r a t C o r r e c t i o n s s t a t e d 
t h a t when c l a i m a n t began w o r k i n g i n C o r r e c t i o n s , the whole 
department r e c e n t l y had moved from one b u i l d i n g t o another and i t s 
o p e r a t i o n s were not w e l l o r g a n i z e d . She a l s o s t a t e d t h a t t h e y 
were s h o r t - s t a f f e d and were unable t o do as much t r a i n i n g as t h e y 
would have l i k e d . She t e s t i f i e d t h a t c l a i m a n t was not s i n g l e d out 
f o r d i s c i p l i n a r y a c t i o n , but t h a t a l l employes were warned about 
such t h i n g s as t a k i n g extended breaks and lunches and e x c e s s i v e 
use of s i c k l e a v e . This f a c t was c o r r o b o r a t e d by o t h e r 
w i t n e s s e s . Claimant's s u p e r v i s o r a l s o t e s t i f e d t h a t c l a i m a n t ' s 
work d u t i e s and hours were determined e i t h e r by agreement w i t h 
c l a i m a n t , by r e g u l a r r o t a t i o n s a p p l i c a b l e t o a l l employes or by 
c l a i m a n t ' s o b j e c t i v e q u a l i f i c a t i o n s . 

The Referee concluded t h a t the events d e s c r i b e d by 
c l a i m a n t " o c c u r r e d and are t h e r e f o r e r e a l . " The Referee then 
s t a t e d t h a t c l a i m a n t ' s p e r c e p t i o n t h a t she had been s i n g l e d o u t 
f o r u n f a v o r a b l e t r e a t m e n t was c o n t r a r y t o the evidence and thus 
was not r e a l . The Referee nonetheless found c l a i m a n t ' s c l a i m 
compensable, a p p a r e n t l y c o n c l u d i n g t h a t the a c t u a l events o f 
c l a i m a n t ' s employment, r a t h e r than c l a i m a n t ' s p e r c e p t i o n t h a t she 
had been s i n g l e d out f o r u n f a v o r a b l e t r e a t m e n t , was the cause o f 
c l a i m a n t ' s mental d i s o r d e r . 

We agree w i t h the Referee's c o n c l u s i o n t h a t c l a i m a n t ' s 
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p e r c e p t i o n t h a t she had been s i n g l e d out f o r u n f a v o r a b l e t r e a t m e n t 
i s not support e d by the r e c o r d . We d i s a g r e e , however, w i t h t h e 
Referee c o n c e r n i n g the cause of c l a i m a n t ' s mental d i s o r d e r . We 
conclude from t he r e c o r d i n t h i s case t h a t c l a i m a n t ' s mental 
d i s o r d e r was p r e c i p i t a t e d by her p e r c e p t i o n t h a t she was b e i n g 
s i n g l e d out f o r u n f a v o r a b l e t r e a t m e n t , not by the a c t u a l events o f 
her employment. Given c l a i m a n t ' s p r e e x i s t i n g p e r s o n a l i t y 
d e f i c i e n c i e s and the employer's reasonable e x p l a n a t i o n o f events 
which c l a i m a n t p e r c e i v e d as d i s c r i m i n a t o r y , we conclude t h a t t h e 
p e r c e p t i o n s which caused c l a i m a n t ' s s t r e s s were not r e a l w i t h i n 
the meaning of McGarrah. We conclude, t h e r e f o r e , t h a t c l a i m a n t ' s 
c l a i m i s not compensable. See Leary v. P a c i f i c Northwest B e l l , 
s u pra, 67 Or App a t 769-70. 

ORDER 

The Referee's order dated May 14, 1985 i s r e v e r s e d and 
the employer's d e n i a l dated August 3 1 , 1984 i s r e i n s t a t e d . 

B E T T Y J . McMULLEN, C l a i m a n t WCB 8 3 - 0 8 2 1 2 
M a l a g o n & Moore, C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 2 , 1 9 8 6 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n o f the Board's 
Order on Review dated January 15, 1986. The SAIF C o r p o r a t i o n 
r e q u e s t e d review o f a p o r t i o n of the Referee's order which had 
found t h a t i t was r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t p s y c h i a t r i c 
t r e a t m e n t . Claimant c r o s s - r e q u e s t e d r e v i e w , c o n t e n d i n g t h a t her 
$900 a t t o r n e y f ee award s h o u l d be i n c r e a s e d . N e i t h e r p a r t y f i l e d 
a b r i e f on Board r e v i e w . 

Our memorandum order a f f i r m e d the Referee's o r d e r . We 
awarded no a t t o r n e y ' s f e e , c o n c l u d i n g t h a t "[I]nasmuch as c l a i m a n t 
s u b m i t t e d no b r i e f t o a s s i s t us i n c o n d u c t i n g our r e v i e w , she i s 
not e n t i t l e d t o an a t t o r n e y f e e . R i c h a r d N. C o n t u r i e r [ s i c ] , 36 
Van N a t t a 59 ( 1 9 8 4 ) . " Claimant contends t h a t she i s e n t i t l e d t o 
an a t t o r n e y f ee pursuant t o ORS 656.382(2). On r e c o n s i d e r a t i o n , 
we modify our Order on Review. 

Where c l a i m a n t ' s compensation i s not d i s a l l o w e d or 
reduced f o l l o w i n g an i n s u r e r - a p p e a l , t he i n s u r e r s h a l l be r e q u i r e d 
t o pay a reasonable a t t o r n e y ' s fee i n an amount s e t by the 
Referee, Board or c o u r t . ORS 656.382(2). The amount o f a 
reasonable a t t o r n e y f e e s h a l l be based on the e f f o r t s o f the 
a t t o r n e y and the r e s u l t s o b t a i n e d . OAR 438-47-010(2); 438-47-055. 

F a c t o r s which g e n e r a l l y e n t e r i n t o our a t t o r n e y f ee 
c a l c u l u s a r e : (1) the t i m e devoted t o the case; (2) t h e 
c o m p l e x i t y o f the f a c t u a l and l e g a l issues p r e s e n t e d ; (3) the 
s k i l l and s t a n d i n g o f c o u n s e l ; (4) the f a c t t h a t a t t o r n e y s i n t h i s 
forum are not r e q u i r e d t o operate w i t h i n the c o n s t r a i n t s o f 
t e c h n i c a l or f o r m a l r u l e s o f evidence or procedure; (5) t h e 
r e l a t i v e i n f o r m a l i t y o f the b r i e f i n g and review process; and (6) 
the e x t e n t t o which t he a t t o r n e y has a l r e a d y been compensated f o r 
s e r v i c e s rendered a t and b e f o r e t he h e a r i n g , i n c l u d i n g t h e 
r e l a t i v e c e r t a i n t y o f payment f o r those s e r v i c e s . See Barbara A. 
Wheeler, 37 Van Nat t a 122, 123 (1985); F r a n c i s c o M. Hernandes, 17 
Van N a t t a 1455 (19 8 5 ) . Our f a i l u r e t o d i s c u s s or analyze an 
a t t o r n e y f e e award or allowance i n most cases sh o u l d not be tak e n 
t o mean t h a t a l l o f the f a c t o r s discussed i n our order are not 
c a r e f u l l y c o n s i d e r e d i n each and every case where the i s s u e i s 
r e l e v a n t . Kenneth E. Choquette, 37 Van Natta 927, 928 (19 8 5 ) . 
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Claimant argues t h a t ORS 656.382(2) mandates an award o f 
a t t o r n e y f e e s i n t h a t the s t a t u t e p r o v i d e s t h a t t h e 
e m p l o y e r / i n s u r e r " s h a l l be r e q u i r e d " t o pay a reasonable 
a t t o r n e y ' s f e e . However, the s t a t u t e a l s o d e l e g a t e s the a u t h o r i t y 
t o s e t the f e e t o t h e Referee, Board, or c o u r t . Pursuant t o t h i s 
d e l e g a t i o n o f a u t h o r i t y , the Board bases i t s award of a reasonable 
a t t o r n e y ' s f e e on t h e a t t o r n e y ' s e f f o r t s expended and t h e r e s u l t s 
o b t a i n e d . See OAR 438-47-010(2); 438-47-055. 

Upon f u r t h e r r e f l e c t i o n , we conclude t h a t c l a i m a n t i s 
e n t i t l e d t o a reasonable a t t o r n e y ' s f e e . Our e a r l i e r r e l i a n c e on 
C o u t u r i e r was u n f o r t u n a t e i n t h a t we f i n d t h i s case 
d i s t i n g u i s h a b l e . I n C o u t u r i e r , the i n s u r e r had a p p a r e n t l y f i l e d a 
b r i e f i n s u p p o r t o f i t s a p p e a l . When th e Board a f f i r m e d t h e 
Referee's o r d e r , i t d e c l i n e d t o award an a t t o r n e y ' s fee s i n c e 
c l a i m a n t ' s respondent's b r i e f was f i l e d a p p r o x i m a t e l y t h r e e months 
l a t e and had not been c o n s i d e r e d d u r i n g the review p r o c e s s . Here, 
inasmuch as SAIF d i d not f i l e an a p p e l l a n t ' s b r i e f , t h e r e was 
n o t h i n g t o which c l a i m a n t c o u l d respond. 

A l t h o u g h c l a i m a n t ' s a t t o r n e y chose t o dispense w i t h t h e 
f i l i n g o f a respondent's b r i e f , we are m i n d f u l t h a t SAIF's appeal 
n e c e s s i t a t e d f u r t h e r s e r v i c e s which o t h e r w i s e would not have been 
r e q u i r e d . SAIF's f a i l u r e t o p r o v i d e an a p p e l l a n t ' s b r i e f t o which 
c l a i m a n t may respond s h o u l d not p r e v e n t c l a i m a n t from r e c e i v i n g a 
reasonable a t t o r n e y ' s f e e when the Referee's order i s s u b s e q u e n t l y 
a f f i r m e d . Consequently, we conclude t h a t where t h e i n s u r e r has 
n o t f i l e d an a p p e l l a n t ' s b r i e f t o which c l a i m a n t may respond and 
c l a i m a n t ' s compensation i s not d i s a l l o w e d or reduced, c l a i m a n t i s 
e n t i t l e d t o a reasonable a t t o r n e y ' s f e e . Of course, under these 
c i r c u m s t a n c e s t h e award w i l l l i k e l y be m i n i m a l . Moreover, r e s u l t s 
o b t a i n e d i n the form o f a d d i t i o n a l medical s e r v i c e s are g e n e r a l l y 
c o n s i d e r e d t o be r a t h e r modest. P e r r y D. B l o u i n , 35 Van N a t t a 570 
( 1 9 8 3 ) . 

C o n s i d e r i n g t h e n a t u r e of the p r a c t i c e i n g e n e r a l and 
the f a c t s and c i r c u m s t a n c e s of t h i s case i n p a r t i c u l a r , we 
conclude t h a t $150 i s a reasonable award f o r c l a i m a n t ' s a t t o r n e y ' s 
s e r v i c e s on Board r e v i e w . 

ORDER 

The Board's Order on Review dated January 15, 1986 i s 
m o d i f i e d i n p a r t . Claimant's a t t o r n e y i s awarded a reasonable 
a t t o r n e y ' s f e e of $150 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by 
the SAIF C o r p o r a t i o n . The remainder o f t h e Board's o r d e r i s 
adhered t o and r e p u b l i s h e d , e f f e c t i v e t h i s d a t e . 

ARTHUR D. R 0 P P E , C l a i m a n t WCB 8 5 - 0 0 2 2 7 
M a l a g o n & M o o r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 2 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n o f t h e Board's 
Order on Review dated January 15, 1986. The SAIF C o r p o r a t i o n 
r e q u e s t e d r e v i e w of a p o r t i o n of a Referee's o r d e r which s e t a s i d e 
i t s d e n i a l of c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y . 
A l t h o u g h c l a i m a n t f i l e d no respondent's b r i e f on r e v i e w , h i s 
counsel s u b m i t t e d s e v e r a l l e t t e r s r e q u e s t i n g t h a t r eview be 
e x p e d i t e d , as w e l l as o b j e c t i n g t o SAIF's request f o r an e x t e n s i o n 
of t i m e t o f i l e i t s b r i e f . Our memorandum ord e r a f f i r m e d t h e 
Referee's o r d e r and awarded c l a i m a n t a $250 a t t o r n e y ' s f e e . 
Claimant r e q u e s t s an i n c r e a s e d award o f a t t o r n e y f e e s . 
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When the Board a f f i r m s the Referee's o r d e r f o l l o w i n g an 
e m p l o y e r / i n s u r e r a p p e a l , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
reasonable a t t o r n e y ' s fee based on the e f f o r t expended by the 
a t t o r n e y and t h e r e s u l t s o b t a i n e d . ORS 656.382(2); OAR 
438-47-010(2); 438-47-055. F a c t o r s which g e n e r a l l y e n t e r i n t o our 
a t t o r n e y fee c a l c u l u s a r e : (1) t h e time devoted t o t h e case; (2) 
the c o m p l e x i t y of t h e f a c t u a l and l e g a l i s s u e s p r e s e n t e d ; (3) t h e 
s k i l l and s t a n d i n g o f c o u n s e l ; (4) the f a c t t h a t a t t o r n e y s i n t h i s 
forum are not r e q u i r e d t o o p e r a t e w i t h i n the c o n s t r a i n t s of 
t e c h n i c a l or f o r m a l r u l e s of evidence or p r o c e d u r e ; (5) t h e 
r e l a t i v e i n f o r m a l i t y of the b r i e f i n g and review p r o c e s s ; and (6) 
the e x t e n t t o which t h e a t t o r n e y has a l r e a d y been compensated f o r 
s e r v i c e s rendered a t and b e f o r e the h e a r i n g , i n c l u d i n g t h e 
r e l a t i v e c e r t a i n t y of payment f o r those s e r v i c e s . See Barbara A. 
Wheeler, 37 Van N a t t a 122, 123 (1985); F r a n c i s c o M. Hernandes, 37 
Van N a t t a 1455 ( 1 9 8 5 ) . Our f a i l u r e t o d i s c u s s or analyze an 
a t t o r n e y fee award or allowance i n most cases should not be t a k e n 
t o mean t h a t a l l o f t h e f a c t o r s d i s c u s s e d i n our o r d e r are n o t 
c a r e f u l l y c o n s i d e r e d i n each and every case where t h e i s s u e i s 
r e l e v a n t . Kenneth E. Choguette, 37 Van N a t t a 927, 928 ( 1 9 8 5 ) . 

Claimant's a t t o r n e y was awarded an i n s u r e r - p a i d 
a t t o r n e y ' s f e e f o r o v e r t u r n i n g the d e n i a l o f h i s m e d i c a l s e r v i c e s 
c l a i m a t the h e a r i n g l e v e l . The Referee awarded c l a i m a n t ' s 
a t t o r n e y $1,000 f o r the s e r v i c e s rendered and the r e s u l t s 
o b t a i n e d . Claimant's a t t o r n e y has a l s o m e a n i n g f u l l y p a r t i c i p a t e d 
on Board r e v i e w . However, t h e p a r t i c i p a t i o n has taken t h e form o f 
r e q u e s t s f o r e x p e d i t e d review and o b j e c t i o n s t o SAIF's r e q u e s t s 
f o r e x t e n s i o n s . Thus, the p a r t i c i p a t i o n has p e r t a i n e d t o 
p r o c e d u r a l m a t t e r s and has not addressed the s u b s t a n t i v e i s s u e 
p r e s e n t e d on Board r e v i e w . Furthermore, r e s u l t s o b t a i n e d i n t h e 
form of a d d i t i o n a l medical s e r v i c e s are g e n e r a l l y c o n s i d e r e d t o be 
r a t h e r modest. P e r r y D. B l o u i n , 35 Van N a t t a 570 ( 1 9 8 3 ) . 

C o n s i d e r i n g the n a t u r e of the p r a c t i c e i n g e n e r a l and 
the f a c t s and c i r c u m s t a n c e s o f t h i s case i n p a r t i c u l a r , we 
conclude t h a t $250 i s a reasonable award f o r c l a i m a n t ' s a t t o r n e y ' s 
s e r v i c e s on Board r e v i e w . 

A c c o r d i n g l y , c l a i m a n t ' s request f o r r e c o n s i d e r a t i o n i s 
g r a n t e d . On r e c o n s i d e r a t i o n , the Board adheres t o and r e p u b l i s h e s 
i t s former o r d e r , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

ROBERT B. W I L L I A M S , C l a i m a n t WCB T P - 8 5 0 0 7 
Y t u r r i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 2 , 1 9 8 6 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s T h i r d P a r t y O r d e r 

The i n s u r e r has requested t h a t t h e Board e x e r c i s e i t s 
a u t h o r i t y p u r suant t o ORS 656.593(3) t o r e s o l v e a c o n f l i c t between 
the i n s u r e r and c l a i m a n t as t o what i s a j u s t and proper 
d i s t r i b u t i o n o f s e t t l e m e n t proceeds o b t a i n e d t h r o u g h t h e 
s e t t l e m e n t of an a c t i o n a g a i n s t a t h i r d p a r t y . ORS 656.154. We 
p r e v i o u s l y i s s u e d our I n t e r i m Order o f P a r t i a l D i s t r i b u t i o n . 
37 Van N a t t a 711 (1985). The r e m a i n i n g i s s u e i s whether the 
i n s u r e r i s e n t i t l e d t o a s s e r t as a p a r t o f i t s l i e n , ORS 
656.580(2), t h e p r e s e n t v a l u e of reasonably t o be expected f u t u r e 
c l a i m c o s t s pursuant t o ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . We conclude t h a t a 
r e c o r d s u f f i c i e n t f o r j u d i c i a l review of our d e c i s i o n has been 
compiled. See Blackman v. SAIF, 60 Or App 446 ( 1 9 8 2 ) . 
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FINDINGS OF FACT 

Claimant s u s t a i n e d compensable i n d u s t r i a l i n j u r i e s on 
A p r i l 16, 1983. He e l e c t e d t o seek damages from a t h i r d p a r t y . 
See ORS 656.154; 656.578. The i n s u r e r c o n t i n u e d t o p r o v i d e 
w o r k e r s ' compensation b e n e f i t s pursuant t o ORS 656.580(1). I n 
l a t e summer 1984 t h e a t t o r n e y r e p r e s e n t i n g c l a i m a n t i n h i s t h i r d 
p a r t y a c t i o n a d v i s e d the i n s u r e r t h a t s e t t l e m e n t n e g o t i a t i o n s were 
be i n g u n d e r t a k e n . On August 7, 1984 the i n s u r e r a d v i s e d 
c l a i m a n t ' s a t t o r n e y i n w r i t i n g t h a t "the f i n a l f i g u r e s on our l i e n 
are . . . $18,760.50." T h i s f i g u r e was broken down i n t o a l l o c a t e d 
expense, m e d i c a l expense and temporary d i s a b i l i t y compensation. 

I n t h e s p r i n g o f 1985 c l a i m a n t was h o p e f u l o f s e t t l i n g 
h i s t h i r d p a r t y case f o r the a v a i l a b l e i n s u r a n c e p o l i c y l i m i t s o f 
$100,000. There i s evidence t h a t the i n s u r e r ' s a d j u s t e r w i t h 
p r i m a r y r e s p o n s i b i l i t y f o r c l a i m a n t ' s workers' compensation c l a i m , 
who i s a law s c h o o l graduate w i t h a p p r o x i m a t e l y 13 years 
e x p e r i e n c e i n m u l t i p l e l i n e s c l a i m s a d j u s t i n g , e s t i m a t e d t h a t a 
reasonable s e t t l e m e n t would be i n the $60,000 range. The 
preponderance of t h e evidence e s t a b l i s h e s t h a t t h e a d j u s t e r 
r e p r e s e n t e d on s e v e r a l occasions t h a t the i n s u r e r ' s l i e n as of 
March 1985 was a p p r o x i m a t e l y $19,000. 

On or about March 28, 1985 c l a i m a n t ' s a t t o r n e y and t h e 
i n s u r e r ' s a d j u s t e r d i s c u s s e d s e t t l e m e n t over the t e l e p h o n e . The 
a t t o r n e y a d v i s e d t h e a d j u s t e r t h a t an o f f e r had been made t o f u l l y 
s e t t l e c l a i m a n t ' s t h i r d p a r t y case f o r $80,000. On March 29, 1985 
the i n s u r e r ' s a d j u s t e r w r o t e t o c l a i m a n t ' s a t t o r n e y , as f o l l o w s : 

"This w i l l c o n f i r m our c o n v e r s a t i o n o f 
3-28-85. 

"You have our a p p r o v a l t o proceed w i t h 
r e s p e c t t o s e t t l e m e n t of [ c l a i m a n t ' s ] c l a i m . 

"As you know, we have a workers' compensa
t i o n l i e n i n the amount of $19,467.55 t o be 
c o n s i d e r e d . " 

On A p r i l 4, 1985 c l a i m a n t executed a s e t t l e m e n t and 
r e l e a s e . On t h e same day, c l a i m a n t ' s a t t o r n e y sent a form f o r 
a p p r o v a l o f t h e s e t t l e m e n t by the p a y i n g agency t o the i n s u r e r . 
On or about A p r i l 1 1 , 1985 the a d j u s t e r c o n s u l t e d w i t h an 
a t t o r n e y . On A p r i l 30, 1985 the a d j u s t e r wrote c l a i m a n t ' s 
a t t o r n e y , as f o l l o w s : 

"As you know, we have a s s e r t e d a l i e n f o r 
b e n e f i t s and expenses a l r e a d y i n c u r r e d i n 
t h e amount o f $19,467.55. 

"We have c a l c u l a t e d f u t u r e e x p e n d i t u r e s f o r 
t h i s c l a i m t o be r e s e r v e d i n the amount of 
$29,500. 
"Please f o r w a r d the balance of the 
s e t t l e m e n t monies so t h a t we may h o l d them 
f o r t h e a n t i c i p a t e d f u t u r e e x p e n d i t u r e s 
a s s o c i a t e d w i t h t h i s c l a i m . 

"As you know, papers have been f i l e d w i t h 
t h e Workers' Compensation Board t o r e s o l v e 
any d i f f e r e n c e s r e l a t i n g t o the l i e n . 
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"Please a d v i s e . " 

The i n s u r e r ' s a d j u s t e r had i n her possession p r i o r t o 
March 29, 1985 a l l o f t h e i n f o r m a t i o n she l a t e r used t o c a l c u l a t e 
t h e c l a i m e d r e s e r v e s . Claimant r e l i e d upon t he i n s u r e r ' s 
r e p r e s e n t a t i o n as t o the amount of i t s l i e n when he executed t h e 
s e t t l e m e n t document f o r l e s s t h a t t h e a v a i l a b l e t h i r d p a r t y 
l i a b i l i t y i n s u r a n c e p o l i c y l i m i t s . 

PRELIMINARY RULINGS 

I n a d d i t i o n t o t h e r e s o l u t i o n o f the u l t i m a t e q u e s t i o n , 
we have b e f o r e us motions by bot h p a r t i e s . The i n s u r e r has moved 
f o r an ord e r t o show cause why c l a i m a n t ' s workers' compensation 
b e n e f i t s should not be suspended f o r f a i l u r e t o abide by t h e 
e a r l i e r i n t e r i m o r d e r . The i n s u r e r a l l e g e s t h a t c l a i m a n t ' s 
a t t o r n e y has a l r e a d y d i s b u r s e d a l l proceeds o f the s e t t l e m e n t . 
Because o f the r e s u l t we reach, t h i s motion i s moot. We do not 
co n s i d e r whether we would have t he s t a t u t o r y a u t h o r i t y t o a l l o w 
such r e l i e f . 

Claimant has moved f o r an order s e t t i n g a s i d e t h e 
i n t e r i m o r d e r . Because o f t h e r e s u l t we reach , t h i s m o t i o n , as 
w e l l , would be moot, but f o r the f a c t t h a t the motion r a i s e s a 
q u e s t i o n o f our j u r i s d i c t i o n . Three grounds f o r g r a n t i n g 
c l a i m a n t ' s motion are argued: (1) the Board l a c k s j u r i s d i c t i o n 
because t h i s m a t t e r does n o t i n v o l v e a d i s p u t e as t o a " j u s t and 
proper d i s t r i b u t i o n " ; (2) the Board l a c k s j u r i s d i c t i o n t o e n t e r an 
orde r o f p a r t i a l d i s t r i b u t i o n because o f the " i n j u n c t i v e " n a t u r e 
of such an o r d e r ; and (3) t h a t the order should be s e t a s i d e 
because i t was is s u e d w i t h o u t a f f o r d i n g c l a i m a n t an o p p o r t u n i t y t o 
be heard. 

The m a t t e r o f our j u r i s d i c t i o n t o decide d i s p u t e s 
r e g a r d i n g the j u s t and proper d i s t r i b u t i o n o f s e t t l e m e n t s o f t h i r d 
p a r t y c l a i m s i s c l e a r from ORS 656.593(3) and has been e s t a b l i s h e d 
i n case law. S c h l e c h t v. SAIF, 60 Or App 449, 454 (1 9 8 2 ) . We 
conclude t h a t t h i s i s such a d i s p u t e . As t o the a u t h o r i t y of the 
Board t o i s s u e an i n t e r i m order of p a r t i a l d i s t r i b u t i o n o f 
un d i s p u t e d funds and s t a y f u r t h e r a c t i o n on the d i s p u t e d m a t t e r s , 
we have l o n g taken a p o s i t i o n c o n t r a r y t o c l a i m a n t ' s a s s e r t i o n , 
and c o n t i n u e t o conclude t h a t such p a r t i a l d i s t r i b u t i o n s are b o t h 
a u t h o r i z e d by s t a t u t e and i n the best i n t e r e s t s o f a l l p a r t i e s . 
See George Bedsaul, 35 Van Natta 695 (1983); John J. O'H a l l o r a n , 
34 Van N a t t a 1101 (198 2 ) . As t o the o p p o r t u n i t y t o be heard, we 
conclude t h a t c l a i m a n t ' s a t t o r n e y s were aware t h a t the i n s u r e r had 
requested r e l i e f under ORS 656.576 t h r o u g h 656.595 a t l e a s t s i x 
weeks p r i o r t o t h e e n t r y of our o r d e r . That c l a i m a n t e l e c t e d not 
t o come f o r w a r d based upon the mistaken b e l i e f t h a t we l a c k e d 
j u r i s d i c t i o n was beyond our c o n t r o l . Claimant's motion w i l l be 
deni e d . 

CONCLUSIONS 

I n Denton v. EBI Companies, 67 Or App 339, 341 n. 1 
(1984) and S c h l e c t y. SAIF, supra, 60 Or App 455-56 n. 5, the 
c o u r t noted i n pa s s i n g a d i s t i n c t i o n between ORS 656.593(1) and 
656.593(3), b e i n g t h a t t h e former r e l a t e s t o the a l l o c a t i o n 
between c l a i m a n t s and i n s u r e r s o f damages, w h i l e t h e l a t t e r 
r e l a t e s t o th e a l l o c a t i o n o f proceeds o f s e t t l e m e n t s . We conclude 
t h a t t h e d i s t i n c t i o n i s r e l e v a n t i n t h i s case. I n r e l e v a n t p a r t , 
ORS 656.593 p r o v i d e s : - 1 2 1 -



" ( 1 ) . . . The proceeds of any damages 
re c o v e r e d from an employer or t h i r d person 
by t h e worker or b e n e f i c i a r i e s s h a l l be 
s u b j e c t t o a l i e n o f the p a y i n g agency f o r 
i t s share o f the proceeds as s e t f o r t h i n 
t h i s s e c t i o n and t h e t o t a l proceeds s h a l l 
be d i s t r i b u t e d as f o l l o w s : 

" ( a ) Costs and a t t o r n e y fees i n c u r r e d s h a l l 
be p a i d , such a t t o r n e y fees i n no event t o 
exceed t h e a d v i s o r y scheduled o f f e e s 
e s t a b l i s h e d by the board f o r such a c t i o n s 
[ n o t i n excess of 33 1/3 p e r c e n t of t h e 
gross r e c o v e r y , OAR 438-47-090]. 

" ( b ) The worker or the b e n e f i c i a r i e s o f t h e 
worker s h a l l r e c e i v e a t l e a s t 33 1/3 
p e r c e n t o f the balance o f such r e c o v e r y . 

" ( c ) The p a y i n g agency s h a l l be p a i d and 
r e t a i n t h e balance o f the r e c o v e r y , b u t 
o n l y t o the e x t e n t t h a t i t i s compensated 
f o r i t s e x p e n d i t u r e s f o r compensation, 
f i r s t a i d or o t h e r m e d i c a l , s u r g i c a l or 
h o s p i t a l s e r v i c e , and f o r the p r e s e n t v a l u e 
o f i t s r e a s o n a b l y t o be expected f u t u r e 
e x p e n d i t u r e s f o r o t h e r c o s t s o f t h e 
worker's c l a i m under ORS 656.001 t o 
656.794. Such o t h e r c o s t s i n c l u d e 
assessments f o r re s e r v e s i n the Admin
i s t r a t i v e Fund, but do not i n c l u d e any 
compensation which may become payable under 
ORS 656.273 or 656.278. 

" ( d ) The balance o f the r e c o v e r y s h a l l be 
p a i d t o t h e worker or the b e n e f i c i a r i e s o f 
th e worker f o r t h w i t h . Any c o n f l i c t as t o 
th e amount o f t h e balance which may be 
r e t a i n e d by t h e p a y i n g agency s h a l l be 
r e s o l v e d by t h e board. 

" ( 2 ) The amount r e t a i n e d by t h e worker or 
th e b e n e f i c i a r i e s of t h e worker s h a l l be i n 
a d d i t i o n t o t h e compensation or o t h e r 
b e n e f i t s t o which such worker or 
b e n e f i c i a r i e s a re e n t i t l e d under ORS 
656.001 t o 656.794. 
" ( 3 ) A c l a i m a n t may s e t t l e any t h i r d p a r t y 
case w i t h t h e a p p r o v a l of the p a y i n g 
agency, i n which event t he p a y i n g agency i s 
a u t h o r i z e d t o accept such a share of the 
proceeds as may be j u s t and proper and t h e 
worker or t h e b e n e f i c i a r i e s o f t h e worker 
s h a l l r e c e i v e t h e amount t o which t h e 
worker would be e n t i t l e d under s u b s e c t i o n s 
(1) and (2) of t h i s s e c t i o n . Any c o n f l i c t 
as t o what may be a j u s t and proper 
d i s t r i b u t i o n s h a l l be r e s o l v e d by the board. 

- 1 2 2 -



The s t a t u t o r y scheme f o r the a l l o c a t i o n o f damages i s 
p r e c i s e . ORS 656.593(1) s p e l l s out i n d e t a i l e x a c t l y how t h e 
damages are t o be a l l o c a t e d and i n what or d e r payments s h a l l be 
made. The s e c t i o n contemplates r e c e i p t o f a s p e c i f i c sum o f money 
p r i o r t o i m p l e m e n t a t i o n of the s t a t u t o r y d i s t r i b u t i o n scheme. Our 
r o l e i s l i k e w i s e s p e c i f i c a l l y d e f i n e d and l i m i t e d t o r e s o l v i n g any 
c o n f l i c t as t o the amount of the balance of money t h a t may be 
r e t a i n e d by the p a y i n g agency. 

I n d e a l i n g w i t h s e t t l e m e n t s , the l e g i s l a t u r e was l e s s 
p r e c i s e . A l t h o u g h ORS 656.593(3) mandates t h a t t h e i n j u r e d worker 
r e c e i v e the same minimum amounts t h a t he or she would be e n t i t l e d 
t o r e c e i v e out of an award of damages, the s t a t u t e p r o v i d e s t h a t 
t h e p a y i n g agency's share o f s e t t l e m e n t proceeds be " j u s t and 
p r o p e r . " Where t h e r e i s c o n f l i c t between the i n j u r e d worker and 
h i s or her i n d u s t r i a l i n s u r e r as t o what i s a " j u s t and p r o p e r " 
s h a r e , our r o l e i s t o r e s o l v e t h a t c o n f l i c t . We view ORS 656.587 
as s i g n i f i c a n t i n r e s o l u t i o n of such c o n f l i c t s . That s t a t u t e 
p r o v i d e s : 

"Any compromise by the worker or o t h e r 
b e n e f i c i a r i e s or t h e l e g a l r e p r e s e n t a t i v e 
o f t h e deceased worker of any r i g h t of 
a c t i o n a g a i n s t an employer or t h i r d p a r t y 
i s v o i d u n l e s s made w i t h t h e w r i t t e n 
a p p r o v a l o f t h e p a y i n g agency o r , i n the 
event of a d i s p u t e between the p a r t i e s , by 
o r d e r o f the board. ORS 656.236 does not 
a p p l y t o compromises and s e t t l e m e n t s under 
ORS 656.578 t o 656.597." 

By v i r t u e of ORS 656.587, the p a y i n g agency has complete 
c o n t r o l over t h e worker's a b i l i t y t o compromise and s e t t l e a t h i r d 
p a r t y a c t i o n . Because a p p r o v a l o f the p a y ing agency i s an 
a b s o l u t e r e q u i r e m e n t , we conclude t h a t an i n j u r e d worker has t h e 
r i g h t t o r e l y c o m p l e t e l y upon such an a u t h o r i z a t i o n i n making t h e 
d e c i s i o n t o compromise and s e t t l e a t h i r d p a r t y c l a i m . I n t h i s 
case, t h e i n s u r e r gave i t s express, w r i t t e n a u t h o r i z a t i o n t o 
s e t t l e the t h i r d p a r t y c l a i m f o r $80,000, w i t h knowledge t h a t the 
s e t t l e m e n t would be f o r l e s s than the a v a i l a b l e l i a b i l i t y l i m i t s . 
The i n s u r e r was i n possession of a l l i n f o r m a t i o n necessary t o 
c a l c u l a t e any c l a i m e d r e s e r v e s . I n g i v i n g t h a t a u t h o r i z a t i o n , the 
i n s u r e r e x p r e s s l y s t a t e d the amount claimed as i t s l i e n . We h o l d 
t h a t c l a i m a n t had the r i g h t t o , and d i d , r e l y upon the i n s u r e r ' s 
March 29, 1985 statement of i t s l i e n as an e x p r e s s i o n of i t s " j u s t 
and p r o p e r " share of t h e s e t t l e m e n t proceeds i n t h i s case and 
proceeded t o execute t h e s e t t l e m e n t r e l e a s e on t h a t b a s i s . 

I n SAIF v. Parker, 61 Or App 47 ( 1 9 8 2 ) , the c o u r t 
r e s o l v e d a s i m i l a r s i t u a t i o n i n a s i m i l a r way. I n d i s t r i b u t i n g 
proceeds of a t h i r d p a r t y c l a i m , SAIF f a i l e d t o r e t a i n r e s e r v e s 
s u f f i c i e n t t o cover i t s reasonably t o be expected f u t u r e c l a i m 
c o s t s , i n s t e a d d e d u c t i n g o n l y i t s t h e n - c u r r e n t c l a i m c o s t s and 
p a y i n g over t h e remainder o f the monies t o the c l a i m a n t . The 
c o u r t h e l d t h a t , by f a i l i n g t o r e t a i n the r e s e r v e as s p e c i f i e d by 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , SAIF had l o s t any f u r t h e r l i e n r i g h t s on t h e 
proceeds. 61 Or App a t 55. See a l s o Denton v. EBI Companies, 
supra, 67 Or App a t 347. We f i n d t h i s s i t u a t i o n analagous. We 
h o l d t h a t because the i n s u r e r e x p r e s s l y s t a t e d the amount of i t s 
l i e n i n a manner t h a t c l a i m a n t was e n t i t l e d t o and d i d c o n s t r u e as 
a f i n a l s t atement of what the i n s u r e r viewed as i t s " j u s t and 



p r o p e r " share o f s e t t l e m e n t proceeds, i t would be u n j u s t and 
improper to 

i I 
t h i s case. 

p e r m i t t h e i n s u r e r t o c l a i m f u r t h e r l i e n r i g h t s i n 

ORDER 

The proceeds o f th e t h i r d p a r t y s e t t l e m e n t i n t h i s case 
s h a l l be d i s t r i b u t e d as f o l l o w s : 

Gross S e t t l e m e n t $80,000.00 

L i t i g a t i o n Costs $ 421.46 

Claimant's A t t o r n e y ' s 

Fee (25% by agreement) $20,000.00 

I n s u r e r ' s J u s t and 

Proper Share $19,467.55 

Balance t o Claimant $40,110.99 

T o t a l $80,000.00 

DANA R. DENTON, C l a i m a n t WCB 8 4 - 0 9 1 7 3 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s F e b r u a r y 1 4 , 1 9 8 6 

O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f Referee N i c h o l s ' o r d e r 
which: (1) upheld t h e i n s u r e r ' s d e n i a l of h i s neck i n j u r y c l a i m ; 
(2) found t h a t he was not e n t i t l e d t o i n t e r i m compensation; and 
(3) d e c l i n e d t o assess p e n a l t i e s and accompanying a t t o r n e y f e e s 
f o r an a l l e g e d l y unreasonable d e n i a l and f a i l u r e t o pay i n t e r i m 
compensation. 

While p r e p a r i n g t h i s case f o r r e v i e w , t h e Board l e a r n e d 
t h a t a " l e t t e r - f o r m b r i e f " from c l a i m a n t was a p p a r e n t l y i n 
e x i s t e n c e , but was not i n the r e c o r d . T h e r e f o r e , on December 1 1 , 
1985 t h e Board requested t h a t c l a i m a n t f o r w a r d h i s " l e t t e r - f o r m 
b r i e f " w i t h i n 14 days. To d a t e , the Board has n e i t h e r r e c e i v e d 
the b r i e f nor a response o f any k i n d from c l a i m a n t . Since t h e 14 
day p e r i o d has l o n g s i n c e e l a p s e d , we have proceeded w i t h our 
rev i e w . 

A f t e r c o n d u c t i n g our de novo review o f th e r e c o r d , we 
a f f i r m t h e o r d e r o f the Referee w i t h t h i s a d d i t i o n a l comment 
c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation. We 
conclude t h a t the i n s u r e r denied c l a i m a n t ' s i n j u r y c l a i m w i t h i n 14 
days o f n o t i c e or knowledge o f t h e c l a i m . Consequently, t h e 
i n s u r e r was no t o b l i g a t e d t o pay i n t e r i m compensation. ORS 
656.262(4). 

ORDER 

The Referee's o r d e r dated March 27, 1985 i s a f f i r m e d . 



GLEN D. DOVER, C l a i m a n t WCB 8 4 - 1 0 4 0 0 
R i n g o , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 4 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by the Board en banc. 

Claimant r e q u e s t s review of Referee L i p t o n ' s o r d e r 
which: (1) i n c r e a s e d h i s award o f unscheduled permanent 
d i s a b i l i t y f o r a low back i n j u r y from 55 p e r c e n t (176 d e g r e e s ) , as 
awarded by a September 2 1 , 1984 D e t e r m i n a t i o n Order and p r i o r 
o r d e r s , t o 80 p e r c e n t (256 d e g r e e s ) ; and (2) i n c r e a s e d h i s award 
of scheduled permanent d i s a b i l i t y f o r l o s s of use of h i s l e f t l e g 
from 5 p e r c e n t (7.5 degrees) t o 25 p e r c e n t (37.5 d e g r e e s ) . On 
r e v i e w , c l a i m a n t contends t h a t he i s e n t i t l e d t o an award o f 
permanent t o t a l d i s a b i l i t y , or i n the a l t e r n a t i v e , t h a t he i s 
e n t i t l e d t o an award of scheduled permanent d i s a b i l i t y f o r l o s s o f 
use of h i s r i g h t l e g , as w e l l as a f u r t h e r i n c r e a s e i n h i s p r i o r 
awards. 

The Board a f f i r m s the order of t h e Referee w i t h the 
f o l l o w i n g comments. 

F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , i n c l u d i n g c l a i m a n t ' s c r e d i b l e t e s t i m o n y c o n c e r n i n g h i s 
p a i n and l i m i t a t i o n s , we agree w i t h the Referee's assessment of 
c l a i m a n t ' s permanent d i s a b i l i t y . 

F u rthermore, we are not persuaded t h a t c l a i m a n t ' s l e s s 
than t o t a l p h y s i c a l i n c a p a c i t y combined w i t h h i s non-medical 
c o n d i t i o n s have permanently i n c a p a c i t a t e d him from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n w i t h i n h i s 
p h y s i c a l l i m i t a t i o n s and v o c a t i o n a l a p t i t u d e s . Consequently, we 
conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o 
permanent t o t a l d i s a b i l i t y p ursuant t o t h e s o - c a l l e d "odd l o t " 
d o c t r i n e . 

ORDER 

The Referee's order dated May 14, 1985 i s a f f i r m e d . 
Board Member Lewis D i s s e n t i n g : 

Because I b e l i e v e t h a t c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d , I r e s p e c t f u l l y d i s s e n t from the m a j o r i t y ' s 
o p i n i o n . 

I view t h i s c l a i m a n t as c u r r e n t l y i n c a p a b l e of 
• r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " 
ORS 656.206(1). As i d e n t i f i e d i n the s t a t u t e , a " s u i t a b l e " 
o c c u p a t i o n i s one the worker has the a b i l i t y and t r a i n i n g t o 
p e r f o r m , or an o c c u p a t i o n t h a t the worker i s a b l e t o p e r f o r m a f t e r 
r e h a b i l i t a t i o n . F i r s t , I do not b e l i e v e t h a t c l a i m a n t i s 
p h y s i c a l l y capable of r e g u l a r l y p e r f o r m i n g work. He c r e d i b l y 
t e s t i f i e d t h a t he i s plagued by ongoing and severe p a i n i n t h e 
back and l e g s . He must r e g u l a r l y l i e down, and even me n i a l t a s k s 
can r e s u l t i n h i s b e i n g b e d r i d d e n f o r up t o t h r e e days. I t i s 
d i f f i c u l t f o r me t o imagine a worker s u f f e r i n g from such 
s i g n i f i c a n t d i s a b i l i t y " r e g u l a r l y " p e r f o r m i n g g a i n f u l work. I n 
h i s l a s t r e p o r t , c l a i m a n t ' s t r e a t i n g d o c t o r s t a t e d , as he had 
t h r o u g h o u t t h i s c l a i m , t h a t c l a i m a n t was t o t a l l y d i s a b l e d from 
engaging i n wage-earning a c t i v i t y . I accept the d o c t o r ' s o p i n i o n . 
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Second, I do not b e l i e v e t h a t c l a i m a n t has been 
v o c a t i o n a l l y r e t r a i n e d t o p e r f o r m a l t e r n a t i v e employment. I n 
f a c t , v o c a t i o n a l e f f o r t s have ended i n f a i l u r e due t o c l a i m a n t ' s 
d e b i l i t a t i n g p h y s i c a l problems. Although a te l e p h o n e s a l e s j o b 
has been suggested f o r c l a i m a n t , he had n e i t h e r e x p e r i e n c e nor 
t r a i n i n g i n t h a t f i e l d as o f the time o f the h e a r i n g . We are t o 
gauge permanent t o t a l d i s a b i l i t y s t a t u s as of t h e time of the 
h e a r i n g ; we are not f r e e t o s p e c u l a t e on whether c l a i m a n t w i l l be 
a b l e , a f t e r t h e h e a r i n g , t o p e r f o r m a j o b f o r which he has y e t t o 
be t r a i n e d . Gettman v. SAIF, 289 Or 609 (1980). I n my o p i n i o n , 
t h e r e was no p e r s u a s i v e evidence t h a t c l a i m a n t was capable o f 
r e g u l a r l y p e r f o r m i n g t e l e p h o n e s a l e s work as o f t h e t i m e o f t h e 
h e a r i n g . 

I n any ev e n t , I am not persuaded t h a t t e l e p h o n e s a l e s 
r e p r e s e n t s " s u i t a b l e and g a i n f u l " employment f o r t h i s c l a i m a n t . I 
b e l i e v e h i s severe p h y s i c a l problems would r e q u i r e him t o r e g u l a r l y 
l e a v e h i s work s t a t i o n i n or d e r t o l i e down, and t h e r e i s a s t r o n g 
l i k e l i h o o d t h a t i f he were t o e x e r t h i m s e l f even m o d e r a t e l y , he 
would be o f f t h e j o b f o r extended p e r i o d s . I n my view, employment 
under those c i r c u m s t a n c e s i s n e i t h e r s u i t a b l e nor g a i n f u l . See 
Wi l e y y . SAIF, 77 Or App 4 8 6 ( f i l e d January 29, 1986); Pykonen v. 
SAIF, 3 Or App 74 (19 7 0 ) . I , t h e r e f o r e , r e s p e c t f u l l y d i s s e n t . 

BETHANY A. E I D E , C l a i m a n t WCB 8 3 - 0 8 5 1 3 
E l l i o t t L y n n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 4 , 1 9 8 6 
M o s c a t e & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s review o f Referee Mulder's o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l disease 
c l a i m f o r i n t e s t i n a l problems. On r e v i e w , t h e i n s u r e r contends 
t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t her work a c t i v i t i e s were 
the major c o n t r i b u t i n g cause of any worsening of her u n d e r l y i n g 
c o n d i t i o n . We agree and r e v e r s e . 

Claimant was 32 years o f age a t the time o f h e a r i n g . I n 
June 1983 she f i l e d her c l a i m , a l l e g i n g t h a t her r e c e n t stomach 
and c o l o n problems were a t t r i b u t a b l e t o her f i v e - y e a r employment 
as a c i t y code enforcement o f f i c e r . F o l l o w i n g a b a t t e r y o f t e s t s , 
Dr. Heinonen, g a s t r o e n t e r o l o g i s t , r e p o r t e d t h a t c l a i m a n t p r o b a b l y 
had d i a r r h e a due t o g i a r d i a s i s . Dr. Heinonen a l s o r e l a t e d 
c l a i m a n t ' s abdominal p a i n t o mucosal p e p t i c d i s e a s e , a form o f 
g a s t r i t i s and e s o p h a g i t i s . 

Claimant has an e x t e n s i v e medical h i s t o r y o f abdominal 
c o m p l a i n t s d a t i n g from 1973. I n a d d i t i o n t o sharp p a i n and 
cramping, her c o m p l a i n t s have i n c l u d e d i n d i g e s t i o n , gas, 
h e a r t b u r n , c o n s t i p a t i o n , d i a r r h e a , and bloody s t o o l s . She has 
r e c e i v e d s e v e r a l diagnoses, i n c l u d i n g g a s t r o e n t e r i t i s and s p a s t i c 
c o l o n . Her m e d i c a l h i s t o r y a l s o r e f e r s t o m a r i t a l and f a m i l y 
problems, d e p r e s s i o n , "nerves", smoking i n excess of one pack o f 
c i g a r e t t e s a day, and d a i l y d r i n k i n g e i g h t cups of c o f f e e . 

I n J u l y 1982, a p p r o x i m a t e l y one year b e f o r e c l a i m a n t 
f i l e d her c l a i m , Dr. M i l l e r r e p o r t e d t h a t c l a i m a n t was c o m p l a i n i n g 
o f i n t e n s e , almost c o n s t a n t , e p i g a s t r i c p a i n and p e r s i s t e n t 
headaches. Her med i c a l h i s t o r y i n c l u d e d c o l i t i s w i t h r e c t a l 
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b l e e d i n g a t t h e age of 19. I n a d d i t i o n , i n 1979 she underwent a 
s p h i n c t e r o t o m y and d i l a t i o n f o r a n a l s t r i c t u r e . Claimant was 
smoking two packs of c i g a r e t t e s per day, t a k i n g "copious 
q u a n t i t i e s " o f a s p i r i n , and e x p e r i e n c i n g c o n s i d e r a b l e e m o t i o n a l 
t e n s i o n . However, s i n c e her f o u r t h marriage and a r e c e n t w e i g h t 
l o s s her c o n d i t i o n had been i m p r o v i n g . 

I n October 1983 Dr. Heinonen r e p o r t e d t h a t s t r e s s from 
c l a i m a n t ' s v e r y demanding j o b as a c i t y enforcement o f f i c e r 
appeared t o i n c r e a s e her symptoms. Claimant's smoking and her 
c o f f e e d r i n k i n g would a l s o aggravate her c o n d i t i o n . Consequently, 
Dr. Heinonen conceded t h a t i t was "very hard t o g i v e hard and f a s t 
answers" c o n c e r n i n g t h e r e l a t i o n s h i p between c l a i m a n t ' s s t r e s s and 
her mucosal p e p t i c d i s e a s e . However, Dr. Heinonen concluded t h a t 
i t was " c e r t a i n l y f a i r t o say t h a t her work aggravated her 
c o n d i t i o n " because her symptoms became worse d u r i n g s t r e s s f u l 
t i m es a t work. 

Also i n October 1983 Dr. I r o n s i d e , i n t e r n i s t , performed 
an independent m e d i c a l e x a m i n a t i o n . There i s no i n d i c a t i o n t h a t 
Dr. I r o n s i d e reviewed c l a i m a n t ' s medical r e c o r d . Claimant 
r e p o r t e d t h a t she d e a l t w i t h a g r e a t d e a l o f h o s t i l i t y and paper 
work i n her j o b as a code enforcement o f f i c e r . However, she 
enjoyed t h e j o b ' s d i v e r s i t y . She complained of c o n t i n u e d soreness 
i n t h e e p i g a s t r i c r e g i o n and a l t e r n a t i n g bouts of c o n s t i p a t i o n and 
d i a r r h e a . Claimant's c o n d i t i o n was diagnosed as f o l l o w s : (1) 
i r r i t a b l e bowel syndrome; (2) s m a l l h i a t a l h e r n i a w i t h r e f l u x 
e s o p h a g i t i s and m i l d g a s t r i t i s by h i s t o r y ; and (3) type A 
p e r s o n a l i t y . Dr. I r o n s i d e concluded t h a t i t was " h i g h l y p r o b a b l e 
t h a t the cause of her symptomatology l i e s l a r g e l y w i t h i n her 
s t r e s s f u l work s i t u a t i o n . " A l t h o u g h c l a i m a n t had e x p e r i e n c e d 
c o n s i d e r a b l e m a r i t a l d i s t r e s s i n her t h r e e p r e v i o u s m a r r i a g e s , Dr. 
I r o n s i d e d i d not c o n s i d e r them s i g n i f i c a n t f a c t o r s g i v e n her 
c u r r e n t l y s t a b l e m a r r i a g e . F i n a l l y , Dr. I r o n s i d e doubted t h a t 
c l a i m a n t ' s c a f f e i n e i n t a k e or use of s a l i c y l a t e s were major 
e t i o l o g i c f a c t o r s . 

I n December 1983 Dr. D i c k , i n t e r n i s t , reviewed 
c l a i m a n t ' s m e d i c a l r e c o r d and performed an independent m e d i c a l 
e x a m i n a t i o n . Claimant's medical h i s t o r y suggested t h a t she had 
s u f f e r e d from c h r o n i c g a s t r o i n t e s t i n a l problems f o r many y e a r s . 
C o n s i d e r i n g c l a i m a n t ' s p r i o r t r a u m a t i c m a r i t a l d i s t r e s s and her 
admission t h a t she enjoyed her j o b , Dr. Dick concluded t h a t 
c l a i m a n t ' s employment "p r o b a b l y p l a y e d l i t t l e or no p a r t " i n her 
c o n d i t i o n . Dr. Dick agreed w i t h Dr. Heinonen t h a t c l a i m a n t ' s j o b 
made her p r e e x i s t i n g c o n d i t i o n symptomatic. However, Dr. Dick 
opined t h a t c l a i m a n t ' s work a c t i v i t i e s d i d not cause a 
p a t h o l o g i c a l change i n her c o n d i t i o n . 

I n February 1985 Dr. Heinonen t e s t i f i e d by way o f 
d e p o s i t i o n . Claimant's c o n d i t i o n was diagnosed as mucosal p e p t i c 
disease and s p a s t i c c o l o n . Her c o n d i t i o n had improved s i n c e she 
was taken o f f work i n November 1983. However, Dr. Heinonen 
conceded t h a t c l a i m a n t c o n t i n u e d t o experience e p i g a s t r i c p a i n . 
R e f e r r i n g t o c l a i m a n t ' s pre-1982 medical h i s t o r y as i s o l a t e d 
episodes o f g a s t r o i n t e s t i n a l c o m p l a i n t s , Dr. Heinonen would not 
c o n s i d e r c l a i m a n t ' s c o n d i t i o n p r e e x i s t i n g . Dr. Heinonen 
acknowledged t h a t c l a i m a n t ' s c o n d i t i o n c o u l d be caused by a l c o h o l , 
a s p i r i n , c i g a r e t t e smoking, c a f f e i n a t e d beverages, v e r y s p i c y 
f o o d s , and s t r e s s . He was aware t h a t c l a i m a n t smoked c i g a r e t t e s 
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and was i n v o l v e d i n a c h i l d custody d i s p u t e , i n a d d i t i o n t o her 
w o r k e r s ' compensation l i t i g a t i o n . However, assuming these f a c t o r s 
were p r e s e n t , Dr. Heinonen c o n t i n u e d t o opine t h a t c l a i m a n t ' s 
s t r e s s a t work was the major c o n t r i b u t i n g cause o f her c o n d i t i o n . 

Claimant c r e d i b l y t e s t i f i e d t h a t she began w o r k i n g f o r 
t h e c i t y i n 1978 as a p o l i c e d i s p a t c h e r . She g r a d u a l l y moved i n t o 
her p o s i t i o n as a code enforcement o f f i c e r . The j o b i n v o l v e d a 
g r e a t d e a l of p u b l i c c o n t a c t , g e n e r a l l y t h r o u g h correspondence, 
t e l e p h o n e s , or "walk i n t r a f f i c . " Claimant encountered a g r e a t 
d e a l of anger and c o n s i d e r e d her j o b s t r e s s f u l . 

C l a i m a n t ' s s t r e s s markedly i n c r e a s e d i n t h e summer o f 
1982, when many of the c i t y o r d inances were r e w r i t t e n . I t was a t 
t h i s time t h a t she n o t i c e d her abdominal symptoms. D u r i n g t h i s 
t i m e , c l a i m a n t was t a k i n g " l o t s of a s p i r i n " and d r i n k i n g a g r e a t 
d e a l of c o f f e e and P e p s i . I n a d d i t i o n , she was r e c e i v i n g 
c o u n s e l l i n g a l o n g w i t h her two c h i l d r e n , stemming from a May 1981 
a l t e r c a t i o n w i t h her t h i r d husband. A p p a r e n t l y , her husband had 
h e l d t h e f a m i l y a t g u n p o i n t and r e l e n t e d o n l y a f t e r t h e a r r i v a l o f 
a SWAT team. By the time c l a i m a n t ' s abdominal symptoms appeared 
i n mid-1982 she had r e m a r r i e d and was not e x p e r i e n c i n g any m a r i t a l 
s t r e s s . Claimant f e e l s much b e t t e r s i n c e she was taken o f f work 
i n November 1983. She p r e s e n t l y works p a r t - t i m e p r i m a r i l y as a 
bookkeeper f o r her husband's bus i n e s s . 

Claimant's former coworker t e s t i f i e d t h a t c l a i m a n t had 
complained o f stomach problems f o r t h e f i v e y ears t h a t t h e y had 
worked t o g e t h e r . A c c o r d i n g t o the coworker, c l a i m a n t kept 
m edicine i n her desk f o r use when " t h i n g s s t a r t e d g e t t i n g a l i t t l e 
s t r e s s f u l . " The coworker a l s o observed c l a i m a n t i n d u l g e i n the 
f o l l o w i n g a c t i v i t i e s on a d a i l y b a s i s : (1) smoke a p p r o x i m a t e l y a 
"pack and a - h a l f " o f c i g a r e t t e s ; (2) d r i n k one t o two cups of 
c o f f e e ; and (3) d r i n k a b i g g l a s s of Coke or Pepsi. 

Dr. Heinonen's o p i n i o n n o t w i t h s t a n d i n g , we are persuaded 
t h a t c l a i m a n t ' s abdominal c o n d i t i o n p r e e x i s t e d her employment. 
The r e c o r d i s r e p l e t e w i t h r e f e r e n c e s c o n c e r n i n g c l a i m a n t ' s 
c o m p l a i n t s which have been g e n e r a l l y diagnosed as g a s t r o e n t e r i t i s 
and c o l i t i s . Inasmuch as we c o n s i d e r c l a i m a n t ' s c o n d i t i o n 
p r e e x i s t i n g , t o e s t a b l i s h her o c c u p a t i o n a l disease c l a i m she must 
prove t h a t work c o n d i t i o n s caused a worsening of her u n d e r l y i n g 
c o n d i t i o n p r o d u c i n g d i s a b i l i t y or the need f o r m e d i c a l s e r v i c e s . 
W e l l e r v. Union Ca r b i d e , 288 Or 27 ( 1 9 7 9 ) . I n a d d i t i o n , she must 
e s t a b l i s h t h a t her work c o n d i t i o n s were t h e major c o n t r i b u t i n g 
cause of the worsening of her p r e e x i s t i n g c o n d i t i o n . D e t h l e f s v. 
Hyster Co., 295 Or 298 ( 1 9 8 3 ) ; SAIF v. G y g i , 55 Or App 570, rev 
den 292 Or 825 (1982) . 

The Referee found t h a t c l a i m a n t ' s j o b s t r e s s had 
r e s u l t e d i n her need f o r m e d i c a l t r e a t m e n t . C i t i n g W e l l e r and 
Gygi, the Referee i m p l i c i t l y concluded t h a t c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n had been worsened by her work c o n d i t i o n s . A l t h o u g h we 
agree t h a t c l a i m a n t o c c a s i o n a l l y experienced s t r e s s f u l c o n d i t i o n s 
w h i l e a t work, we are not persuaded t h a t these c o n d i t i o n s were t h e 
major c o n t r i b u t i n g cause of any worsening of her abdominal 
c o n d i t i o n . At most, c l a i m a n t ' s employment t e m p o r a r i l y i n c r e a s e d 
her symptoms, but d i d not p r o v i d e a major c o n t r i b u t i o n t o any 
worsening of t h e c o n d i t i o n . 
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There are a number of p l a u s i b l e e x p l a n a t i o n s f o r any 
worsening o f c l a i m a n t ' s c o n d i t i o n , none of which i s r e l a t e d t o her 
work. Claimant has an e x t e n s i v e medical h i s t o r y of abdominal 
c o m p l a i n t s f o r which she has r e c e i v e d a v a r i e t y o f t r e a t m e n t s , 
i n c l u d i n g s u r g e r y . She a l s o was a heavy smoker, consumed 
s i g n i f i c a n t q u a n t i t i e s of c a f f e i n e , and f o r m e r l y d i g e s t e d "copious 
q u a n t i t i e s " of a s p i r i n . These h a b i t s can e i t h e r cause, or 
s i g n i f i c a n t l y c o n t r i b u t e t o any worsening o f , the c o n d i t i o n s 
c u r r e n t l y p l a g u i n g c l a i m a n t . Furthermore, when c l a i m a n t ' s most 
r e c e n t symptoms arose she was s t i l l r e c e i v i n g c o u n s e l l i n g stemming 
from a v i o l e n t a l t e r c a t i o n w i t h her ex-husband. F i n a l l y , her 
symptoms have c o n t i n u e d , a l b e i t on a l e s s e r s c a l e , s i n c e she l e f t 
her work as a code enforcement o f f i c e r . 

Dr. Heinonen acknowledged the s i g n i f i c a n t e f f e c t these 
non-work r e l a t e d f a c t o r s c o u l d have on an abdominal c o n d i t i o n such 
as c l a i m a n t ' s . However, Dr. Heinonen c o n t i n u e d t o m a i n t a i n t h a t 
c l a i m a n t ' s work c o n d i t i o n s were the major c o n t r i b u t i n g cause of 
her c o n d i t i o n . Moreover, Dr. Heinonen r e f u s e d t o term c l a i m a n t ' s 
c o n d i t i o n p r e e x i s t i n g . As noted e a r l i e r , g i v e n the e x t e n t and 
v a r i e t y of c l a i m a n t ' s abdominal c o m p l a i n t s , we agree w i t h Dr. 
Dick's o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n was indeed p r e e x i s t i n g . 
Inasmuch as we d i s a g r e e w i t h one p o r t i o n of Dr. Heinonen's 
o p i n i o n , we f i n d t h e remainder of h i s o p i n i o n unpersuasive as 
w e l l , p a r t i c u l a r l y when we c o n s i d e r the number and s i g n i f i c a n c e o f 
o t h e r p o t e n t i a l c o n t r i b u t o r s t o c l a i m a n t ' s c o n d i t i o n . 

Dr. I r o n s i d e ' s o p i n i o n a l s o supported the c o m p e n s a b i l i t y 
of c l a i m a n t ' s c u r r e n t c o n d i t i o n . However, we f i n d t h i s o p i n i o n 
c o n c l u s o r y . F u r t h e r m o r e , u n l i k e Dr. Dick's o p i n i o n , t h e r e i s no 
i n d i c a t i o n t h a t Dr. I r o n s i d e had reviewed c l a i m a n t ' s e x t e n s i v e 
m e d i c a l r e c o r d . C o n s i d e r i n g c l a i m a n t ' s l e n g t h y medical h i s t o r y 
and t h e presence of o t h e r p o s s i b l e s i g n i f i c a n t c o n t r i b u t o r s t o any 
worsening of her p r e e x i s t i n g abdominal c o n d i t i o n , we agree w i t h 
Dr. Dick's assessment t h a t c l a i m a n t ' s employment may have made her 
c o n d i t i o n symptomatic, but i t had not caused a p a t h o l o g i c a l change 
i n her c o n d i t i o n . 

' ORDER 

The Referee's order dated A p r i l 23, 1985 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and upheld. 

KENNETH M. FRANK, C l a i m a n t WCB 8 4 - 0 2 2 2 9 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s F e b r u a r y 1 4 , 1 9 8 6 

O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f t h a t p o r t i o n of Referee 
Wasley's o r d e r which upheld the i n s u r e r ' s p a r t i a l d e n i a l of 
c o m p e n s a b i l i t y of v a r i o u s c o n d i t i o n s a l l e g e d l y due t o n e u r o l o g i c a l 
c o n d i t i o n s i n c i d e n t a l t o a p r e - i n j u r y s t r o k e . 

Claimant a t t a c h e s t o h i s b r i e f copies o f two m e d i c a l 
r e p o r t s and a p h y s i c i a n ' s b i l l . ORS 656.295(5) r e q u i r e s t h a t we 
base our r e v i e w on the h e a r i n g r e c o r d , however, we can remand f o r 
f u r t h e r e v i d e n t i a r y development i f we f i n d t h a t the case has been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed or 
heard by t h e Referee. We t r e a t c l a i m a n t ' s submissions as a 
r e q u e s t f o r remand. - 1 2 9 -



The Board has a r e s t r i c t i v e p o l i c y r e g a r d i n g remands. 
Casimer W i t k o w s k i , 35 Van N a t t a 1661 ( 1 9 8 3 ) . We a l l o w remand o n l y 
when r e l e v a n t evidence i s d i s c o v e r e d which c o u l d not r e a s o n a b l y 
have been d i s c o v e r e d and produced b e f o r e the h e a r i n g . I d . a t 
1663. One of the medical r e p o r t s c l a i m a n t now s u b m i t s , Dr. 
B e r t r a n d ' s l e t t e r , was a d m i t t e d a t the h e a r i n g . I t has been 
c o n s i d e r e d by t h e Board i n i t s de novo r e v i e w . The o t h e r r e p o r t , 
Dr. Puziss's February 22, 1985 l e t t e r , was o f f e r e d a t the h e a r i n g 
but withdrawn by c l a i m a n t f o l l o w i n g the i n s u r e r ' s o b j e c t i o n . At 
the h e a r i n g c l a i m a n t ' s a t t o r n e y conceded t h a t Dr. Puziss's l e t t e r 
i s not r e l e v a n t t o the i s s u e p r e s e n t l y b e f o r e us. We agree. The 
p h y s i c i a n ' s b i l l s u b m i t t e d w i t h c l a i m a n t ' s b r i e f i s a l s o 
i r r e l e v a n t . We f i n d t h a t the h e a r i n g r e c o r d was p r o p e r l y , 
c o m p l e t e l y and s u f f i c i e n t l y developed. 

We a f f i r m t h e o p i n i o n of the Referee w i t h the f o l l o w i n g 
comments. The i n s u r e r ' s August 22, 1984 d e n i a l l e t t e r s t a t e d i n 
p e r t i n e n t p a r t : 

"Subsequent t o your s u r g e r y i n v o l v i n g a l e f t 
m e d i a l meniscectomy performed February 2 1 , 
1984, you began d e v e l o p i n g symptoms i n v o l v i n g 
a l e f t - s i d e d h y p e s t h e s i a , o c c u r r i n g l e f t 
f r o n t , and i r r i t a t i o n and numbness i n t h e 
d i s t r i b u t i o n o f the s c i a t i c nerve. Treatment 
f o r these s p e c i f i c c o n d i t i o n s diagnosed 
v a r i o u s l y as v a s c u l a r i n s u f f i c i e n c y l e f t 
d i s t a l l e g , p o s s i b i l i t y o f t r a u m a t i c Baker's 
c y s t , p o s s i b i l i t y o f p o s t - t r a u m a t i c autonomic 
neuropathy w i t h secondary i n c r e a s e d 
s y m p a t h e t i c autonomic tone w i t h subsequent 
s m a l l v e s s e l v a s o c o n s t r i c t i v e t e n d e n c i e s , 
p r o b a b l e presence o f h y p o f u n c t i o n i n g 
s y m p a t h e t i c nervous system w i t h a s s o c i a t e d 
vasospasm which i s p a r t of a p o s t - t r a u m a t i c 
c a u s a l g i a , and t h a l m i c syndrome. These 
c o n d i t i o n s are b e i n g s p e c i f i c a l l y denied 
r e l a t i v e t o the s t r a i n i n j u r y t o the l e f t knee 
o c c u r r i n g November 1, 1983, but r a t h e r are 
more l i k e l y due t o the n e u r o l o g i c d i s a b i l i t y 
i n c i d e n t a l t o your s t r o k e o c c u r r i n g i n August 
of 1983. T h e r e f o r e , w i t h o u t w a i v i n g o t h e r 
q u e s t i o n s o f c o m p e n s a b i l i t y , t h i s f o r m a l 
p a r t i a l d e n i a l i s made." 

We agree w i t h the Referee t h a t c l a i m a n t ' s November 1 , 
1983 work i n j u r y has not a f f e c t e d the c o n d i t i o n s denied by t h e 
i n s u r e r . A l t h o u g h Drs. Kopp and Tanabe have noted t h a t due t o the 
u n d e r l y i n g n e u r o l o g i c a l c o n d i t i o n s , the l e f t knee i n j u r y may have 
caused more p a i n , these o p i n i o n s r e l a t e t o d i s a b i l i t y , not t h e 
c o m p e n s a b i l i t y of t h e n e u r o l o g i c a l c o n d i t i o n s . D i s a b i l i t y i s not 
an i s s u e p r e s e n t l y b e f o r e us. 

ORDER 

The Referee's order dated March 6, 1985 i s a f f i r m e d . 
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J I L L E . F R A N K I E , C l a i m a n t WCB 8 5 - 0 1 0 3 1 , 8 5 - 0 0 6 7 4 & 8 4 - 0 6 4 1 6 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 4 , 1 9 8 6 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s O r d e r on R e v i e w ( R e m a n d i n g ) 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Knapp's 
or d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m 
and upheld d e n i a l s by the former s e l f - i n s u r e d employer and EBI 
Companies. The i s s u e i s r e s p o n s i b i l i t y . 

Our de novo review leads us t o q u e s t i o n the completeness 
o f the r e c o r d t r a n s m i t t e d t o us. The p a r t i e s ' b r i e f s r e f e r t o 
numbered e x h i b i t s t h a t we do not have, p a r t i c u l a r l y 69A, 77 and 
79. We are unable t o determine why these e x h i b i t s were o m i t t e d . 

Pursuant t o ORS 656.295(5) the Board may remand a case 
t o t h e Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n or o t h e r 
necessary a c t i o n where we determine t h a t a case has been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed or 
heard. We conclude t h a t the u n e x p l a i n e d absence o f t h e 
a b o v e - l i s t e d e x h i b i t s c o n s t i t u t e s improper, i n c o m p l e t e or 
o t h e r w i s e i n s u f f i c i e n t development of the case. 

A c c o r d i n g l y , we remand t o t h e Referee t o r e c o n s i d e r t h i s 
m a t t e r i n l i g h t o f our d i s c o v e r y . Should the Referee conclude 
t h a t a h e a r i n g i s necessary t o s e t t l e t h e r e c o r d , he i s d i r e c t e d 
t o i n i t i t a t e t he a p p r o p r i a t e p r o c e e d i n g s . The Referee i s f u r t h e r 
d i r e c t e d t o i s s u e an Order on R e c o n s i d e r a t i o n i n d i c a t i n g any 
a d d i t i o n s made t o t h e r e c o r d and t h e i r e f f e c t , i f any, on t h e 
o r i g i n a l o r d e r . 

ORDER 

The case i s remanded t o t h e Referee f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

RAYMOND C. N0R6AARD, C l a i m a n t WCB 8 4 - 1 0 6 4 9 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 4 , 1 9 8 6 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee 
P f e r d n e r ' s order which awarded c l a i m a n t permanent t o t a l 
d i s a b i l i t y , whereas an October 3, 1984 D e t e r m i n a t i o n Order and 
p r i o r o r d e r s had awarded 60 p e r c e n t (192 degrees) unscheduled 
permanent d i s a b i l i t y f o r a low back i n j u r y and 10 p e r c e n t (15 
degrees) scheduled permanent d i s a b i l i t y f o r l o s s of use of the 
l e f t l e g . On r e v i e w , the employer contends t h a t c l a i m a n t i s not 
e n t i t l e d t o an award of permanent t o t a l d i s a b i l i t y . 

F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , we are persuaded t h a t the c o m b i n a t i o n of c l a i m a n t ' s 
compensable i n j u r i e s and s o c i a l / v o c a t i o n a l f a c t o r s p r e c l u d e him 
from " r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . " See ORS 656 . 2 0 6 ( 1 ) ( a ) ; Wilson v. Weyerhaeuser, 30 Or 
App 403, 409 (T9"77). The evidence e s t a b l i s h e s t h a t c l a i m a n t c o u l d 
not o b t a i n a " r e g u l a r " g a i n f u l j o b i n a c o m p e t i t i v e l a b o r market 
u n d i s t o r t e d by h i s employer's sympathy or h i s e f f o r t s t o r i s e 
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above h i s c r i p p l i n g handicaps. See H a r r i s v. SAIF, 292 Or 683, 
695 ( 1 9 8 4 ) . The employer's p r o f f e r e d p o s i t i o n , and c l a i m a n t ' s 
r e j e c t i o n o f i t , does not p r e c l u d e him from an award o f permanent 
t o t a l d i s a b i l i t y . See W i l e y v. SAIF, 77 Or App 486 ( d e c i d e d 
January 29, 1986). Furthermore, we f i n d t h a t i t would be f u t i l e 
f o r him t o a t t e m p t the p r o f f e r e d p o s i t i o n or t o have o t h e r w i s e 
sought work as r e q u i r e d by ORS 656.206(3). See P h i l l i p s v. 
L i b e r t y M u t u a l , 67 Or App 692, 697 ( 1 9 8 4 ) . A c c o r d i n g l y , we agree 
w i t h the Referee t h a t c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t t o an 
award o f permanent t o t a l d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated June 6, 1985 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e s e l f - i n s u r e d employer. 

J U L I A N E . POURNELLE, C l a i m a n t WCB 8 2 - 0 4 3 1 7 
Q u i n t o n B. E s t e l l , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 4 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the Court 
of Appeals. The c o u r t ' s order remanding s t a t e s : 

"Respondent has moved f o r a remand o f t h i s 
case t o t h e Worker's Compensation Board t o 
make 'monetary a d j u s t m e n t s ' t h a t may be 
r e q u i r e d as t o amounts p a i d or payable 
r e s u l t i n g from the Court's d e c i s i o n i n t h i s 
case. P e t i t i o n e r has not opposed t h e 
m o t i o n . The motion i s a l l o w e d , s u b j e c t t o 
t h e caveat t h a t the remand s h a l l n o t be 
i n t e r p r e t e d as i n d i c a t i n g whether any 
'monetary a d j u s t m e n t s ' are necessary i n law 
or i n f a c t . " 

A f t e r a h e a r i n g , the Referee g r a n t e d c l a i m a n t an award 
of 75% unscheduled permanent p a r t i a l d i s a b i l i t y . The Referee's 
o r d e r was e n t e r e d February 16, 1983. The Board a f f i r m e d t h e 
Referee's o r d e r and c l a i m a n t sought j u d i c i a l review i n t h e Court 
of Appeals. The c o u r t g r a n t e d c l a i m a n t an award of permanent 
t o t a l d i s a b i l i t y e f f e c t i v e A p r i l 12, 1982. P o u r n e l l e v. SAIF, 70 
Or App 56, 61 ( 1 9 8 4 ) . 

ORS 656.313(1) r e q u i r e s t h a t compensation o r d e r e d p a i d 
by a Referee must be p a i d pending Board or c o u r t review o f t h e 
Referee's d e c i s i o n . We presume t h a t SAIF complied w i t h t h e 
s t a t u t e . SAIF now moves the Board t o a l l o w i t t o o f f s e t p a r t i a l 
d i s a b i l i t y b e n e f i t s a l r e a d y p a i d pursuant t o o r d e r s of t h e Referee 
and Board a g a i n s t t h e t o t a l d i s a b i l i t y b e n e f i t s o r d e r e d by t h e 
c o u r t . 

We have concluded t h a t such an o f f s e t i s p e r m i t t e d . 
P a c i f i c Motor T r u c k i n g Co. v. Yeager, 64 Or App 28, 32 ( 1 9 8 3 ) . 
Cf. ORS 656.313(2). By r a i s i n g the i s s u e p r o m p t l y once an award 
f o r permanent t o t a l d i s a b i l i t y was g r a n t e d by the c o u r t , SAIF i s 
not p r e c l u d e d from c l a i m i n g t h e o f f s e t by not h a v i n g r a i s e d t h e 
i s s u e p r e v i o u s l y . Donald W. W i l k i n s o n , 37 Van N a t t a 937 ( 1 9 8 5 ) . 

The SAIF C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t permanent 
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p a r t i a l d i s a b i l i t y compensation p a i d subsequent t o A p r i l 12, 1982 
a g a i n s t t he permanent t o t a l d i s a b i l i t y compensation o r d e r e d by t h e 
Court o f Appeals. 

IT IS SO ORDERED. 

DAVID L . WAASDORP, C l a i m a n t WCB 8 5 - 0 2 4 5 3 
R o b e r t J . G u a r r a s i , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 4 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n o f t h e Board's 
Order on Review dated January 28, 1986, r e i t e r a t i n g h i s c o n t e n t i o n 
t h a t t h e Hearings D i v i s i o n has j u r i s d i c t i o n t o co n s i d e r t h e i s s u e 
of whether t he SAIF C o r p o r a t i o n f a i l e d t o comply w i t h an Own 
Motion Order. Consequently, c l a i m a n t r e a s s e r t s t h a t t h e Referee's 
or d e r d i s m i s s i n g h i s h e a r i n g request was erroneous. 

The request i s g r a n t e d . On r e c o n s i d e r a t i o n , t h e Board 
c o n t i n u e s t o conclude t h a t t h e a p p r o p r i a t e forum f o r i s s u e s 
emanating from t he Own Motion Order i s t h e Board i t s e l f and not 
the Hearings D i v i s i o n . A c c o r d i n g l y , we adhere t o and r e p u b l i s h 
our former o r d e r , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

WILLARD E . HARMON, C l a i m a n t WCB 8 4 - 0 5 6 2 0 , 8 4 - 1 0 0 4 5 , 8 4 - 1 0 0 4 6 , 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y 8 4 - 1 0 0 4 7 , 8 4 - 1 0 0 4 8 & 8 4 - 1 0 0 4 9 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s F e b r u a r y 1 8 , 1 9 8 6 
D a v i d 0. H o m e , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members F e r r i s and Lewis. 

Argonaut Insurance Company r e q u e s t s review o f Referee 
Q u i l l i n a n ' s o r d e r t h a t d i r e c t e d t h a t i t be h e l d r e s p o n s i b l e f o r 
d i a g n o s t i c m e d i c a l s e r v i c e s under t h e p r o v i s i o n s o f ORS 656.245. 
The i s s u e i s r e s p o n s i b i l i t y . 

Claimant has s i x accepted i n j u r y c l a i m s d a t i n g from 
1974, a l l t o h i s low back, a l t h o u g h some o f the c l a i m s i n v o l v e 
o t h e r body p a r t s i n a d d i t i o n t o the low back. The f i r s t c l a i m was 
accepted by Wausau I n s u r a n c e , t h e next f o u r by t h e SAIF 
C o r p o r a t i o n , and the f i n a l c l a i m i n 1982 by Argonaut. The medical 
s e r v i c e s now a t i s s u e were p r o v i d e d i n A p r i l 1984 and r e l a t e o n l y 
t o t h e low back. The medical evidence e s t a b l i s h e s t h a t t h e 1982 
i n j u r y , i n which c l a i m a n t f e l l a p p r o x i m a t e l y t e n f e e t f r o m t h e t o p 
of a t r u c k , x c o n t r i b u t e d t o c l a i m a n t ' s need f o r f u r t h e r d i a g n o s t i c 
s e r v i c e s . The Referee c o r r e c t l y a p p l i e d t h e r u l e o f I n d u s t r i a l 
I n d e m n i t y Co. v. Kearns, 70 Or App 583, 587 ( 1 9 8 4 ) , t o t h e r e c o r d 
i n t h i s case i n a r r i v i n g a t t h e c o n c l u s i o n t h a t Argonaut be h e l d 
r e s p o n s i b l e f o r the s e r v i c e s i n d i s p u t e . 

Argonaut q u e s t i o n e d whether t h e d i a g n o s t i c s e r v i c e s were 
reasonable or necessary w i t h r e s p e c t t o any o f c l a i m a n t ' s accepted 
c l a i m s . Claimant's p a r t i c i p a t i o n was, t h e r e f o r e , necessary b o t h 
a t h e a r i n g and on Board r e v i e w , and c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a reasonable i n s u r e r - p a i d a t t o r n e y f e e . 
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ORDER 

The Referee's o r d e r dated A p r i l 29, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $350 as a reasonable a t t o r n e y f e e 
f o r s e r v i c e s on Board r e v i e w , t o be p a i d by Argonaut I n s u r a n c e 
Company. 

TERRY L . HUNTER, C l a i m a n t WCB 8 4 - 1 3 2 7 5 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 8 , 1 9 8 6 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s review o f Referee F o s t e r ' s o r d e r 
t h a t d i r e c t e d i t t o pay " i n t e r i m compensation" p r e v i o u s l y o r d e r e d 
p a i d by Referee Q u i l l i n a n and assessed a p e n a l t y and a t t o r n e y f e e 
f o r unreasonable r e s i s t a n c e i n payment of compensation. The i s s u e 
i s whether " i n t e r i m compensation" p u r s u a n t t o t h e Court o f Appeals 
d e c i s i o n i n Bono v. SAIF, 66 Or App 138 ( 1 9 8 3 ) , r e v ' d , 298 Or 405 
( 1 9 8 4 ) , o r d e r e d p a i d by a Referee may be s t a y e d pending Board 
r e v i e w o f the Referee's d e c i s i o n . 

The p a r t i e s s t i p u l a t e d t o t h e r e l e v a n t f a c t s . C l aimant 
made a c l a i m f o r an o c c u p a t i o n a l disease on January 19, 1984. The 
i n s u r e r i s s u e d i t s f o r m a l d e n i a l o f c l a i m a n t ' s c l a i m on March 7, 
1984. Between t h e date t h e c l a i m was f i l e d and t h e date t h a t i t 
was d e n i e d , c l a i m a n t worked f u l l t i m e a t h i s r e g u l a r s a l a r y . The 
i n s u r e r d i d not pay any compensation. 

Claimant requested a h e a r i n g on t h e d e n i a l . On 
October 25, 1984 Referee Q u i l l i n a n i s s u e d an o r d e r t h a t upheld t h e 
d e n i a l and awarded c l a i m a n t " i n t e r i m compensation" d u r i n g t h e 
p e r i o d February 2, t h r o u g h March 6, 1984, pu r s u a n t t o t h e Court o f 
Appeals o p i n i o n i n Bono v. SAIF, 66 Or App 138 ( 1 9 8 3 ) , which 
r e q u i r e d payment o f temporary d i s a b i l i t y as " i n t e r i m compensation* 
b e g i n n i n g 14 days a f t e r a c l a i m was made, whether or not a 
c l a i m a n t was w o r k i n g . Both p a r t i e s r e q u e s t e d Board r e v i e w o f 
Referee Q u i l l i n a n ' s o r d e r . 

Pending Board r e v i e w , t h e i n s u r e r d i d not pay t h e 
" i n t e r i m compensation" o r d e r e d by Referee Q u i l l i n a n . On 
December 14, 1984 c l a i m a n t requested a h e a r i n g on t h e i s s u e o f t h e 
i n s u r e r ' s f a i l u r e t o pay " i n t e r i m compensation" p u r s u a n t t o 
Referee Q u i l l i n a n ' s o r d e r . On December 28, 1984 t h e Supreme Court 
r e v e r s e d t h e Court o f Appeals d e c i s i o n i n Bono v. SAIF, 298 Or 405 
(1 9 8 4 ) , h o l d i n g t h a t a c l a i m a n t i s e n t i t l e d t o temporary 
d i s a b i l i t y compensation as " i n t e r i m compensation" o n l y i f ,the 
c l a i m a n t l e f t work as t h e phrase i s used i n ORS 656.210(3), i . e . 
on account o f an i n j u r y or di s e a s e . On May 3 1 , 1985 We a f f i r m e d 
t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r t h a t found t h e c l a i m n o t 
compensable. We r e v e r s e d , however, t h a t p o r t i o n o f t h e Referee's 
o r d e r t h a t d i r e c t e d t h e payment o f " i n t e r i m compensation," on t h e 
ground t h a t c l a i m a n t had not l e f t work on account of i n j u r y o r 
d i s e a s e , r e l y i n g upon the Supreme Court's Bono case. 

I n i t i a l l y , we r e j e c t t h e i n s u r e r ' s argument t h a t Referee 
Q u i l l i n a n d i d not have j u r i s d i c t i o n t o o r d e r t h e payment o f 
" i n t e r i m compensation." Referee Q u i l l i n a n had j u r i s d i c t i o n t o 
decide any "m a t t e r c o n c e r n i n g a c l a i m . " ORS 656.283(1). 
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E n t i t l e m e n t t o " i n t e r i m compensation" i s u n q u e s t i o n a b l y a m a t t e r 
c o n c e r n i n g a c l a i m , and t h e Referee decided t h a t q u e s t i o n 
a c c o r d i n g t o t h e then most c u r r e n t i n t e r p r e t a t i o n o f t h e law by 
t h e Court o f Appeals. I n any e v e n t , the c o r r e c t n e s s of Referee 
Q u i l l i n a n ' s o r d e r i s not an i s s u e i n t h i s p r o c e e d i n g . ORS 
656.313(1); see Hutchinson v. L o u i s i a n a - P a c i f i c , 67 Or App 577, 
581 n.4 ( 1 9 8 4 ) . 

We a l s o r e j e c t t h e i n s u r e r ' s argument t h a t t h e Court o f 
Appeals' Bono case was not t h e law, because no mandate was ever 
i s s u e d by t h a t c o u r t . While the i n s u r e r i s t e c h n i c a l l y c o r r e c t 
t h a t t h e judgment o f t h e Court o f Appeals was never e n f o r c e a b l e as 
t o t h e l i t i g a n t s i n t h e Bono case, ORS 19.190(1); ORAP 1 1 . 0 3 ( 3 ) , 
t h e c o u r t ' s o p i n i o n was, as noted above, t h e most c u r r e n t , 
p u b l i s h e d i n t e r p r e t a t i o n o f t h e law by a s u p e r i o r t r i b u n a l . The 
Board was, t h e r e f o r e , bound t o f o l l o w i t . 

The i n s u r e r ' s p r i n c i p a l argument i s t h a t i t was n o t 
r e q u i r e d t o pay " i n t e r i m compensation" o r d e r e d by t h e Referee 
pending review because " i n t e r i m compensation" i s not i n c l u d e d 
w i t h i n t h e d e f i n i t i o n o f "compensation" f o r t h e purposes of ORS 
656.313. I n r e l e v a n t p a r t , t h a t s t a t u t e s t a t e s : 

" ( 1 ) F i l i n g by an employer or t h e i n s u r e r 
o f a r e q u e s t f o r review or c o u r t appeal 
s h a l l n o t s t a y payment o f compensation t o a 
c l a i m a n t . 

" ( 2 ) I f the board or c o u r t s u b s e q u e n t l y 
o r d e r s t h a t compensation t o a c l a i m a n t 
s h o u l d not have been a l l o w e d or s h o u l d have 
been awarded i n a l e s s e r amount t h a n 
awarded, the c l a i m a n t s h a l l n o t be 
o b l i g a t e d t o repay any such compensation 
which was p a i d pending t h e r e v i e w or a p p e a l . 

" ( 4 ) N o t w i t h s t a n d i n g ORS 656.005, f o r t h e 
purpose o f t h i s s e c t i o n , 'compensation' 
means b e n e f i t s payable pursuant t o t h e 
p r o v i s i o n s o f ORS 656.204 t o 656.208, 
656.210 and 656.214 and does not i n c l u d e 
t h e payment o f medical s e r v i c e s . " 

S u b s e c t i o n (4) of ORS 656.313 was added t o t h e s t a t u t e 
by 1979 Oregon Laws, Chapter 673, s e c t i o n 1. P r i o r t o t h e 1979 
amendment, the g e n e r a l d e f i n i t i o n o f "compensation," ORS 
656.005(9), a p p l i e d t o ORS 656.313. See Jones y. Emanuel 
H o s p i t a l , 280 Or 147, 151 (1977) ("Compensation" i n c l u d e s " i n t e r i m 
c o mpensation"). Since t h e 1979 amendment, ORS 656.313(4) p r o v i d e s 
t h a t o n l y c e r t a i n k i n d s o f compensation need be p a i d pending 
r e v i e w o f a Referee's o r d e r . These a r e death b e n e f i t s (ORS 
656.204), permanent t o t a l d i s a b i l i t y b e n e f i t s (ORS 656.206), 
b e n e f i t s due on account o f death d u r i n g permanent t o t a l d i s a b i l i t y 
(ORS 656.208), temporary t o t a l d i s a b i l i t y b e n e f i t s (ORS 656.210) 
and permanent p a r t i a l d i s a b i l i t y b e n e f i t s (ORS 656.214). The 
s t a t u t e goes on t o s p e c i f i c a l l y exclude payment o f m e d i c a l 
s e r v i c e s as compensation t o be p a i d pending r e v i e w . Claimant 
p o i n t s o u t t h a t t he l e g i s l a t u r e d i d not exclude " i n t e r i m 
compensation" from t h e d e f i n i t i o n o f compensation t o be p a i d 
pending r e v i e w . We conclude t h a t t he l e g i s l a t u r e c l e a r l y and 
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unambiguously s t a t e d what compensation i s t o be p a i d pending 
r e v i e w o f a Referee's o r d e r . An unambiguous s t a t u t e needs no 
i n t e r p r e t a t i o n t o dete r m i n e l e g i s l a t i v e i n t e n t . F l e t c h e r v. SAIF, 
48 Or App 777, 781 (1 9 8 0 ) . 

The r e m a i n i n g q u e s t i o n i s whether t h e " i n t e r i m 
compensation" o r d e r e d i n t h i s case, i . e . compensation o r d e r e d p a i d 
p u r s u a n t t o t h e Court o f Appeals' Bono d e c i s i o n d u r i n g a p e r i o d 
when t h e c l a i m a n t was w o r k i n g , equates w i t h temporary t o t a l 
d i s a b i l i t y under ORS 656.210, which u n q u e s t i o n a b l y must be p a i d 
pending r e v i e w o f a Referee's d e c i s i o n . We conclude t h a t i t does 
n o t . I n St i e n n o n v. SAIF, 68 Or App 735 (1 9 8 4 ) , t h e Court o f 
Appeals d i s c u s s e d t h e d i s t i n c t i o n between temporary t o t a l 
d i s a b i l i t y b e n e f i t s and " i n t e r i m compensation." Quoting from i t s 
Bono d e c i s i o n , s u b s e q u e n t l y r e v e r s e d , t h e c o u r t noted t h a t 
" i n t e r i m compensation" was a c o u r t - c r e a t e d d e v i c e designed t o 
p r o t e c t c l a i m a n t s a g a i n s t unreasonable d e l a y i n c l a i m s p r o c e s s i n g 
and "not r e a l l y payment f o r compensable l o s s . " I d . a t 738. The 
c o u r t p o i n t e d o u t f u r t h e r t h a t w h i l e " i n t e r i m compensation" was 
payable r e g a r d l e s s o f a c l a i m a n t ' s work s t a t u s , temporary t o t a l 
d i s a b i l i t y b e n e f i t s were payable o n l y where a c l a i m a n t a c t u a l l y 
l o s t wages because o f d i s a b i l i t y as a r e s u l t o f a compensable 
i n j u r y . I d . I n S t i e n n o n , the c o u r t a f f i r m e d t h e Board's d e c i s i o n 
t h a t h e l d t he c l a i m a n t n o t t o be e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y b e n e f i t s because he had r e t i r e d p r i o r t o t h e t i m e he 
was unable t o work. See a l s o C u t r i g h t v. Weyerhaeuser Co., 299 Or 
290 ( 1 9 8 5 ) . 

We conclude t h a t the " i n t e r i m compensation" o r d e r e d p a i d 
i n t h i s case was payable s o l e l y by v i r t u e o f t h e Court o f Appeals' 
i n t e r p r e t a t i o n o f ORS 656.262(4) r e g a r d l e s s o f c l a i m a n t ' s work 
s t a t u s , and was not temporary t o t a l d i s a b i l i t y compensation due 
under ORS 656.210. Such compensation, which s i n c e t h e Supreme 
Court's d e c i s i o n i n Bono v. SAIF no l o n g e r e x i s t s under t h e Oregon 
Workers' Compensation Law, i s not t h e type o f compensation t h a t 
must be p a i d under ORS 656.313(4) pending f u r t h e r r e v i e w . The 
i n s u r e r , t h e r e f o r e , was w i t h i n i t s r i g h t s t o s t a y payment o f t h a t 
compensation pending r e v i e w o f the Referee's d e c i s i o n . 

ORDER 

The Referee's o r d e r dated September 20, 1985 i s 
r e v e r s e d . Claimant's r e q u e s t f o r h e a r i n g i s d i s m i s s e d . 

DAWN G. M E L L I S , C l a i m a n t WCB 8 3 - 0 0 0 5 8 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 8 , 1 9 8 6 
B r e a t h o u w e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e t he Board on remand from t h e Court 
of Appeals. M e l l i s v. McEwen, Hanna, G r i s v o l d , 74 Or App 571, r ev 
den, 300 Or 249 (198 5 ) . The c o u r t has ordered t h a t c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m be accepted. T h e r e f o r e , the i n s u r e r ' s 
f o r m a l d e n i a l dated December 22, 1982 i s s e t a s i d e and c l a i m a n t ' s 
c l a i m s h a l l be accepted and processed a c c o r d i n g t o law. 

IT IS SO ORDERED. 
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E R I C A E . MORENO, C l a i m a n t WCB 8 5 - 0 5 7 2 M 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 8 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s Own M o t i o n O r d e r 

Claimant has p e t i t i o n e d t h e Board t o reopen her February 
21, 1974 i n d u s t r i a l i n j u r y c l a i m f o r t h e payment o f b e n e f i t s f o r 
temporary d i s a b i l i t y a r i s i n g out of e l e c t i v e low back s u r g e r y 
performed i n August 1985. Claimant's a g g r a v a t i o n r i g h t s have 
e x p i r e d . 

The s e l f - i n s u r e d employer d i s p u t e s whether i t i s 
o b l i g a t e d t o pay f o r t h e s u r g e r y under the p r o v i s i o n s o f ORS 
656.245. Referee Foster o r d e r e d t h a t t h e s u r g e r y was reasonable 
and necessary and t h e employer requested r e v i e w o f t h a t o r d e r . We 
have t h i s date i s s u e d our Order on Review i n WCB Case No. 85-00367 
i n which we have r e v e r s e d t h e Referee's o r d e r and remanded t h i s 
m a t t e r t o t h e Hearings D i v i s i o n f o r f u r t h e r p r oceedings r e l a t i n g 
t o a d e t e r m i n a t i o n whether t h e s u r g e r y was r e a s o n a b l y r e q u i r e d by 
the n a t u r e of t h e i n j u r y or the process of r e c o v e r y . ORS 
656.245(1). 

The f i n a l d e t e r m i n a t i o n of the c o m p e n s a b i l i t y o f t h e 
s u r g e r y must be made b e f o r e we c o n s i d e r whether i t i s a p p r o p r i a t e 
t o reopen c l a i m a n t ' s c l a i m f o r payment of temporary d i s a b i l i t y 
compensation. I f t h e s u r g e r y i s not compensable, n e i t h e r i s t h e 
temporary d i s a b i l i t y a r i s i n g t h e r e f r o m . I n a d d i t i o n , i f t h e 
s u r g e r y i s compensable, temporary d i s a b i l i t y compensation may or 
may not be due, depending upon c l a i m a n t ' s w o r k i n g s t a t u s 
i m m e d i a t e l y p r i o r t o t h e s u r g e r y . See S t i e n n o n y. SAIF, 68 Or App 
735 ( 1 9 8 4 ) ; Vernon M i c h a e l , 34 Van N a t t a 1212 ( 1 9 8 2 ) . T h i s 
s i t u a t i o n demonstrates t h e r a t i o n a l e behind OAR 4 3 8 - 1 2 - 0 0 5 ( 1 ) ( a ) , 
which p r o v i d e s t h a t the Board w i l l n o t take j u r i s d i c t i o n o f a case 
under ORS 656.278 w h i l e a c l a i m a n t has o t h e r remedies t h a t remain 
unexhausted. A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l 
compensation under t h e p r o v i s i o n s o f ORS 656.278 i s d e n i e d . 

I T IS SO ORDERED. 

E R I C A E . MORENO, C l a i m a n t WCB 8 5 - 0 0 3 6 7 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 8 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w ( R e m a n d i n g ) 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee 
F o s t e r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r 
medical s e r v i c e s f o r e l e c t i v e low back s u r g e r y and o r d e r e d t h e 
payment of temporary d i s a b i l i t y compensation commencing as o f the 
time c l a i m a n t e n t e r s t h e h o s p i t a l and c o n t i n u i n g u n t i l r e c l o s u r e 
of t he c l a i m . The i s s u e s are e n t i t l e m e n t t o m e d i c a l s e r v i c e s and 
temporary d i s a b i l i t y compensation. 

Subsequent t o t h e Referee's o r d e r , c l a i m a n t underwent 
the requested s u r g e r y . Claimant has now o f f e r e d i n t o evidence 
p o s t - s u r g i c a l m edical r e p o r t s . The r e p o r t s are somewhat vague and 
c o n c l u s o r y ; however, t h e i r t h r u s t i s t h a t t h e L5-S1 discectomy and 
i n t e r b o d y f u s i o n performed i n August 1985 has a f f o r d e d c l a i m a n t 
r e l i e f from symptoms. We have c o n s i d e r e d t h e p r o f e r r e d m e d i c a l 
r e p o r t s s o l e l y f o r the purpose of r u l i n g upon c l a i m a n t ' s r e q u e s t 
t h a t t h i s m a t t e r be remanded t o t h e Hearings D i v i s i o n f o r f u r t h e r 
development of the r e c o r d . ORS 656.295(5); B a i l e y v. SAIF, 296 Or 
41 , 45 ( 1 9 8 3 ) ; M u f f e t t v. SAIF, 58 Or App 684, 687 ( 1 9 8 2 ) . 
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I n Parmer v. P l a i d P a n t r y #54, 76 Or App 405 ( 1 9 8 5 ) , t h e 
c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l e l e c t i v e s u r g e r y was d e n i e d and 
t h e Referee and Board a f f i r m e d t h a t d e n i a l . A f t e r issuance o f our 
o r d e r a f f i r m i n g ( a l b e i t f o r d i f f e r e n t r e a s o n s ) , t h e Referee's 
d e c i s i o n , c l a i m a n t s u b m i t t e d a c o n c l u s o r y m e d i c a l r e p o r t t h a t was 
a r g u a b l y p r o b a t i v e o f t h e i s s u e i n d i s p u t e r e l a t i n g t o t h e 
r e l a t i o n s h i p between c l a i m a n t ' s a l l e g e d need f o r s u r g e r y and her 
i n d u s t r i a l i n j u r y . We d e c l i n e d t o remand t h e case. The c o u r t 
h e l d t h a t our f a i l u r e t o remand t h e case f o r a d d i t i o n a l evidence 
was e r r o r . 76 Or App a t 409. 

We see no m e a n i n g f u l d i s t i n c t i o n between t h e p r o c e d u r a l 
p o s t u r e of t h i s case and t h a t of Parmer, supra. A l t h o u g h we 
recognize t h a t remanding t h i s case w i l l not l i k e l y change t h e 
r e s u l t reached by the Referee, under t h e r a t i o n a l e of Parmer, 
supra, the r e c o r d i n t h i s case i s i n s u f f i c i e n t l y . d e v e l o p e d . We, 
t h e r e f o r e , w i l l remand t h i s case t o the Hearings D i v i s i o n f o r 
f u r t h e r proceedings r e l a t i n g t o the e f f e c t o f the August 1985 
s u r g e r y on c l a i m a n t ' s c o n d i t i o n . 

We w i l l , however, r u l e a t t h i s t i m e on t h a t p o r t i o n o f 
the Referee's o r d e r t h a t d i r e c t e d t h e employer t o pay temporary 
d i s a b i l i t y compensation. The Referee e r r e d i n o r d e r i n g such 
b e n e f i t s under the c i r c u m s t a n c e s of t h i s case. Claimant s u s t a i n e d 
the i n d u s t r i a l i n j u r y t h a t g i v e s r i s e t o t h i s c l a i m on 
February 2 1 , 1974. The c l a i m was accepted as d i s a b l i n g and f i r s t 
c l o s e d by a D e t e r m i n a t i o n Order i s s u e d June 2, 1975. C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s , t h e r e f o r e , e x p i r e d i n June 1980. ORS 
6 5 6 . 2 7 3 ( 4 ) ( a ) . Claimant i s no l o n g e r e n t i t l e d t o temporary 
d i s a b i l i t y compensation as a m a t t e r o f r i g h t . Such compensation 
would o n l y be payable under t h e p r o v i s i o n s of ORS 656.278; i . e . , 
i f v o l u n t a r i l y p a i d by t h e employer or o r d e r e d p a i d by t h e Board 
i n t he e x e r c i s e o f i t s d i s c r e t i o n . Claimant has p e t i t i o n e d t h e 
Board t o o r d e r payment o f temporary d i s a b i l i t y compensation under 
the p r o v i s i o n s o f ORS 656.278. We have t h i s date i s s u e d a 
separate Own Motion Order i n WCB Case No. 85-0572M. 

The Referee a l s o e r r e d by o r d e r i n g by i m p l i c a t i o n t h a t 
c l a i m a n t ' s c l a i m u l t i m a t e l y be c l o s e d under t h e p r o v i s i o n s o f ORS 
656.268. Claimant's c l a i m can a t t h i s t i m e o n l y be reopened under 
the p r o v i s i o n s o f ORS 656.278 and c o u l d o n l y be r e c l o s e d under t h e 
same a u t h o r i t y . 

ORDER 

The Referee's o r d e r dated June 17, 1985 i s r e v e r s e d . 
T h i s m a t t e r i s remanded t o the Hearings D i v i s i o n f o r f u r t h e r 
p r o ceedings c o n s i s t e n t w i t h t h i s o r d e r . 

J E F F E . NOBLE ( D e c e a s e d ) , C l a i m a n t WCB 8 4 - 0 6 4 9 0 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 8 , 1 9 8 6 
C h e n e y & K e l l e y , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

Claimant had p r e v i o u s l y requested review o f t h a t p o r t i o n 
of Referee P f e r d n e r ' s o r d e r which upheld t h e i n s u r e r ' s d e n i a l o f 
s e v e r a l p h y s i c a l and p s y c h o l o g i c a l c o n d i t i o n s . However, by l e t t e r 
dated November 26, 1985 c l a i m a n t ' s a t t o r n e y has n o t i f i e d t h e Board 
of c l a i m a n t ' s r e c e n t d e a t h . Inasmuch as c l a i m a n t was unmarried and 
l e f t no dependents, h i s a t t o r n e y has asked t h a t the r e q u e s t f o r 
Board r e v i e w be d i s m i s s e d . 
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R e l y i n g upon the above-mentioned r e p r e s e n t a t i o n s t h a t 
c l a i m a n t i s not s u r v i v e d by a s t a t u t o r y b e n e f i c i a r y and h a v i n g 
r e c e i v e d no o b j e c t i o n from the i n s u r e r , we g r a n t t he request f o r 
d i s m i s s a l . 

ORDER 

Claimant's r e q u e s t f o r Board review i s d i s m i s s e d . The 
Referee's order i s f i n a l by o p e r a t i o n o f law. 

S T E V E N E . PACE, C l a i m a n t WCB 8 3 - 0 6 0 1 6 & 8 3 - 1 1 1 7 8 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 8 , 1 9 8 6 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

I d e a l Mutual Insurance Company ( I d e a l ) r e q u e s t s r e v i e w 
o f t h a t p o r t i o n o f Referee T. Lavere Johnson's o r d e r which s e t 
as i d e i t s d e n i a l o f a May 17, 1983 low back i n j u r y as a new i n j u r y 
and upheld t he d e n i a l o f the s e l f - i n s u r e d employer, Loomis Armored 
Car ( L o o m i s ) , of an a g g r a v a t i o n c l a i m . Loomis c r o s s - r e q u e s t s 
review o f t h a t p o r t i o n o f the order which s e t a s i d e i t s d e n i a l o f 
a J u l y 24, 1982 low back a g g r a v a t i o n c l a i m and r e q u e s t s a f f i r m a n c e 
of t h e remainder of the o r d e r . Claimant c r o s s - r e q u e s t s review o f 
t h a t p o r t i o n o f the o r d e r which denied h i s request f o r p e n a l t i e s 
and a t t o r n e y fees from GAB S e r v i c e s (GAB), p r o c e s s i n g agent f o r 
Loomis w h i l e s e l f - i n s u r e d , f o r an unreasonable d e l a y i n p r o c e s s i n g 
h i s 1982 a g g r a v a t i o n c l a i m and h i s 1983 a g g r a v a t i o n c l a i m . The 
is s u e s on review are r e s p o n s i b i l i t y f o r t h e 1983 i n j u r y c l a i m , 
r e s p o n s i b i l i t y f o r the 1982 i n j u r y c l a i m , and p e n a l t i e s and 
a t t o r n e y fees a g a i n s t a p r o c e s s i n g agent f o r a s e l f - i n s u r e d 
employer. 

Claimant i n j u r e d h i s low back i n t h e course o f h i s 
employment on March 9, 1981. The employer was s e l f - i n s u r e d and 
accepted t he c l a i m . Claimant was r e l e a s e d t o r e t u r n t o r e g u l a r 
work on May 3, 1981 and t h e t r e a t i n g c h i r o p r a c t o r d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on February 9, 1982 w i t h minor 
r e s i d u a l s . Claimant c o n t i n u e d t o r e c e i v e i n f r e q u e n t p a l l i a t i v e 
c h i r o p r a c t i c c a r e . 

On August 2, 1981 I d e a l became t h e employer's i n s u r e r . 
I d e a l used Crawford & Company (C & C) t o process i t s c l a i m s . 

On J u l y 23, 1982 GAB requested c l o s u r e o f t h e 1981 c l a i m 
by the E v a l u a t i o n D i v i s i o n o f the Workers' Compensation 
Department. On J u l y 24, 1982 c l a i m a n t s u f f e r e d a sudden i n c r e a s e 
i n p a i n i n h i s low back w h i l e a t work. He r e q u i r e d m e d i c a l 
s e r v i c e s and l o s t t i m e from work. The Department i s s u e d a 
D e t e r m i n a t i o n Order on August 5, 1982 which awarded o n l y temporary 
d i s a b i l i t y compensation f o r t h e 1981 c l a i m . On August 6, 1982 
cl a i m a n t signed a c l a i m form f o r t he J u l y 24, 1982 i n j u r y . 
Someone a t Loomis w r o t e across t h e f a c e o f the fo r m , " i t i s 
v a l i d , " and, "This i s an a g g r a v a t i o n o f o l d o r i g i n a l i n j u r y . " The 
employer s u b m i t t e d t he c l a i m t o C & C which denied r e s p o n s i b i l i t y 
f o r the i n j u r y because i t was an a g g r a v a t i o n b u t d i d pay i n t e r i m 
compensation from J u l y 24, 1982 th r o u g h September 2, 1982. 
Claimant d i d not request a h e a r i n g . Claimant was o f f work from 
August 2 t h r o u g h August 8, 1982. The t r e a t i n g c h i r o p r a c t o r 
d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on September 27, 1982. 
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Claimant was t o l d by h i s s u p e r v i s o r t h a t t h e c h i r o p r a c t o r ' s b i l l s 
would be p a i d . GAB p a i d t h e t r e a t i n g c h i r o p r a c t o r ' s b i l l s . 

C laimant c o n t i n u e d t o r e c e i v e i n f r e q u e n t p a l l i a t i v e 
c h i r o p r a c t i c c a r e . On May 16, 1983 c l a i m a n t was examined by Dr. 
B o l i n , c h i r o p r a c t o r , a t t h e req u e s t o f C & C. Dr. B o l i n f o und 
c l a i m a n t had p r e e x i s t i n g s c o l i o s i s and d i s c d e g e n e r a t i o n which 
r e q u i r e d c h i r o p r a c t i c t r e a t m e n t b u t t h a t t h e e f f e c t s o f t h e 1982 
i n c i d e n t had r e s o l v e d and were not c o n t r i b u t i n g t o c l a i m a n t ' s need 
f o r t r e a t m e n t a t t h a t t i m e . 

On May 17, 1983 c l a i m a n t s u f f e r e d another sudden 
i n c r e a s e o f p a i n i n h i s low back w h i l e w o r k i n g . He r e q u i r e d d a i l y 
c h i r o p r a c t i c t r e a t m e n t f o r two weeks and l o s t t i m e f r o m work from 
May 20 t h r o u g h May 30, 1983. The employer si g n e d t h e c l a i m f o r m 
on May 25, 1983 and c l a i m a n t signed t h e c l a i m form on May 27, 
1983. The c l a i m was s u b m i t t e d t o C & C which p a i d i n t e r i m 
compensation from May 20 t h r o u g h May 30, 1983 and denied t h e 
c l a i m . C & C's d e n i a l c h a r a c t e r i z e d t h e c l a i m as f o r an 
a g g r a v a t i o n o f t h e 1982 i n j u r y c l a i m , which C & C had d e n i e d , 
w i t h o u t w a i v i n g o t h e r q u e s t i o n s o f c o m p e n s a b i l i t y . 

Claimant requested a h e a r i n g . At t h e f i r s t h e a r i n g 
Referee Seymour found t h a t Loomis and GAB were necessary p a r t i e s 
and o r d e r e d t h a t they be j o i n e d . See I n k l e y v. F o r e s t F i b e r 
Products Co., 288 Or 337 (1980). Loomis and GAB were r e p r e s e n t e d 
by one a t t o r n e y . At the second h e a r i n g , May 29, 1984, Loomis and 
GAB o r a l l y denied t h e 1982 and 1983 a g g r a v a t i o n c l a i m s and new 
is s u e s were i n t r o d u c e d . Referee Seymour ord e r e d t h e h e a r i n g 
r e s c h e d u l e d . On J u l y 27, 1984 GAB denied t h e 1982 and 1983 c l a i m s 
by d e n i a l l e t t e r s w i t h appeal r i g h t s n o t i c e s . On November 9, 1984 
a h e a r i n g was h e l d b e f o r e Referee Johnson. 

On the i s s u e o f r e s p o n s i b i l i t y f o r t h e 1983 i n j u r y 
c l a i m , the Board a f f i r m s t h e ord e r of the Referee. Claimant had a 
p r e e x i s t i n g c o n d i t i o n f o r which he r e q u i r e d o n l y i n f r e q u e n t 
p a l l i a t i v e care t o c o n t i n u e w o r k i n g f u l l - t i m e . On May 17, 1983 i n 
the course o f h i s employment, c l a i m a n t s u f f e r e d a sudden i n c r e a s e 
i n h i s low back p a i n which r e q u i r e d medical s e r v i c e s and 
n e c e s s i t a t e d time l o s s . We agree w i t h t h e Referee's a n a l y s i s t h a t 
t h i s was a new i n j u r y f o r which I d e a l was r e s p o n s i b l e f o r 
compensation. 

On the i s s u e of r e s p o n s i b i l i t y f o r t h e 1982 c l a i m , t h e 
Referee found t h a t GAB's payment of c h i r o p r a c t o r ' s b i l l s f r o m J u l y 
1982 t h r o u g h March 1983 was a de f a c t o acceptance which c o u l d not 
l a t e r be denied and or d e r e d GAB t o pay compensation f o r m e d i c a l 
s e r v i c e s and temporary d i s a b i l i t y between J u l y 1982 and May 17, 
1983. We d i s a g r e e w i t h t h e Referee's r e a s o n i n g a l t h o u g h we agree 
w i t h t h e c o n c l u s i o n . Mere payment of medical b i l l s does n o t 
c o n s t i t u t e an acceptance o f a c l a i m . ORS 656.262(9). I t was t h e 
employer's r e s p o n s i b i l i t y t o process or i n s u r e p r o c e s s i n g o f t h e 
c l a i m . The employer c h a r a c t e r i z e d t h e 1982 c l a i m as an 
a g g r a v a t i o n and s t a t e d t h a t i t was v a l i d . The employer was 
s e l f - i n s u r e d f o r t h e o r i g i n a l c l a i m and was, t h e r e f o r e , d i r e c t l y 
r e s p o n s i b l e f o r p r o c e s s i n g t h e 1982 a g g r a v a t i o n c l a i m . When C & C 
denied r e s p o n s i b i l i t y f o r t h e 1982 c l a i m as a new i n j u r y , had t h e 
employer wanted t o a v o i d r e s p o n s i b i l i t y f o r t h e c l a i m , t h e 
a p p r o p r i a t e p r o c e s s i n g a c t i o n would have been t o deny 
r e s p o n s i b i l i t y and j o i n C & C i n a request f o r an o r d e r under ORS 
6 5 6 . 3 0 7 ( 1 ) ( b ) . See I n k l e y v. Fo r e s t F i b e r Products Co., s u p r a ; 
Giordano Z o r i c h , 36 Van N a t t a 1599 (198 4 ) ; Quinten S. Hargreaves, 
35 Van N a t t a 156 ( 1 9 8 3 ) . - 1 4 0 -



That t h e p r o c e s s i n g agent p a i d t h e medical b i l l s , 
whether as compensation f o r an a g g r a v a t i o n or as c o n t i n u i n g care 
r e l a t e d t o the o r i g i n a l i n j u r y or even as a v o l u n t a r y payment i n 
s p i t e o f de f a c t o d e n i a l , i s i m m a t e r i a l t o t h e i s s u e whether t h e 
1982 event was an a g g r a v a t i o n or a new i n j u r y . Claimant was l e f t 
i n t h e p e c u l i a r p o s i t i o n o f having r e c e i v e d a l l o f t h e m e d i c a l and 
d i s a b i l i t y compensation t o which he might reasonably be e n t i t l e d 
w i t h o u t anyone h a v i n g accepted h i s c l a i m . C & C denied 
r e s p o n s i b i l i t y f o r p r o c e s s i n g t h e c l a i m , and t h e d e n i a l became 
f i n a l . The employer was r e s p o n s i b l e f o r compensation r e g a r d l e s s 
of whether i t p r o v i d e d f o r i t s r e s p o n s i b i l i t y t h r o u g h a g u a r a n t y 
c o n t r a c t or as a s e l f - i n s u r e r . The o r i g i n a l i n d u s t r i a l i n j u r y 
c o n t i n u e d t o be a m a t e r i a l c o n t r i b u t i n g cause of c l a i m a n t ' s 
d i s a b i l i t y a c c o r d i n g t o the t r e a t i n g c h i r o p r a c t o r . I n th e s e 
c i r c u m s t a n c e s , we agree w i t h the Referee's c o n c l u s i o n t h a t t h e 
1982 c l a i m s h o u l d be remanded t o the s e l f - i n s u r e d employer f o r 
p r o c e s s i n g as an a g g r a v a t i o n o f i t s accepted i n d u s t r i a l i n j u r y 
c l a i m . 

On the i s s u e o f p e n a l t i e s a g a i n s t GAB f o r unreasonable 
c l a i m s p r o c e s s i n g , we f i r s t note t h a t t h e Workers' Compensation 
Law does not p r o v i d e a s t a t u t o r y b a s i s f o r an award o f p e n a l t i e s 
a g a i n s t a p r o c e s s i n g agent. The c o n t r a c t u a l arrangement between 
the s e l f - i n s u r e d employer and i t s p r o c e s s i n g agent r e g a r d l e s s o f 
i t s terms, c o u l d not t r a n s f e r t h e p r i m a r y r e s p o n s i b i l i t y f o r 
claims p r o c e s s i n g away from t h e s e l f - i n s u r e d employer. The law 
pr o v i d e s f o r p e n a l t i e s a g a i n s t employers who are r e s p o n s i b l e f o r 
claims p r o c e s s i n g and c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and 
a t t o r n e y fees w i l l be c o n s i d e r e d as made a g a i n s t t h e employer. 
ORS 656.382 t h r o u g h 656.455. 

The employer knew t h a t an a g g r a v a t i o n c l a i m had been 
made i n August 1982 and t h e c l a i m was n e i t h e r accepted nor v a l i d l y 
denied by the employer u n t i l t h e d e n i a l l e t t e r o f J u l y 27, 1984. 
Claimant missed o n l y one week of work due t o t h e 1982 a g g r a v a t i o n 
and i s , t h e r e f o r e , o n l y e n t i t l e d t o one week's i n t e r i m 
compensation. Bono v. SAIF, 298 Or 405 (1984). However, each 
p o t e n t i a l l y r e s p o n s i b l e i n s u r e r owed c l a i m a n t i n t e r i m compensation 
f o r the p e r i o d i n which he was o f f work due t o h i s i n d u s t r i a l 
i n j u r y , whether as an a g g r a v a t i o n or a new i n j u r y , u n l e s s i t 
denied t he c l a i m w i t h i n 14 days of t h e a p p r o p r i a t e n o t i c e . ORS 
656.262(4); Bono, supra; Jones v. Emanuel H o s p i t a l , 280 Or 147 
(1977); M a r t i n J. Ridge, 37 Van Na t t a 768 (1 9 8 5 ) ; Giordano Z o r i c h , 
supra; D a r r e l l Messinger, 35 Van Natt a 161 (1983). For a p a r t y 
who might be r e s p o n s i b l e on a c l a i m o f a g g r a v a t i o n , t h e r e l e v a n t 
p e r i o d t o pay or deny compensation was 14 days a f t e r m e dical 
v e r i f i c a t i o n o f i n a b i l i t y t o work due t o worsening o f t h e accepted 
c o n d i t i o n . ORS 656.273(6). Thus, c l a i m a n t had t h e r i g h t t o 
r e c e i v e i n t e r i m compensation from each i n s u r e r f o r t h e p e r i o d he 
was o f f work due t o the 1982 i n j u r y w i t h o u t o f f s e t f o r payments 
made pending d e n i a l u n t i l a u t h o r i z e d by D e t e r m i n a t i o n Order. The 
employer must pay the i n t e r i m compensation because i t i s a 
s e l f - i n s u r e r . 

The Referee o r d e r e d GAB t o reimburse C & C f o r t h e 
i n t e r i m compensation C & C p a i d c l a i m a n t on t h e J u l y 1982 c l a i m 
and a l l o w e d GAB t o o f f s e t t h a t payment a g a i n s t any amounts due 
c l a i m a n t . The Referee r e l i e d on Petshow v. P o r t l a n d B o t t l i n g 
Company, 62 Or 614 ( 1 9 8 3 ) , f o r t he p r o p o s i t i o n t h a t c l a i m a n t was 
not e n t i t l e d t o double payment o f i n t e r i m compensation and t h a t 
t h e o f f s e t c o u l d be assumed. 
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I n Petshow, t h e c l a i m a n t made an a g g r a v a t i o n c l a i m and a 
new i n j u r y c l a i m . The a g g r a v a t i o n i n s u r e r commenced temporary 
d i s a b i l i t y compensation payments. The new i n j u r y i n s u r e r d e l a y e d 
a c c e p t i n g or denying t h e c l a i m and delayed payment o f i n t e r i m 
compensation. A f t e r t h e new i n j u r y i n s u r e r commenced payment o f 
i n t e r i m compensation, an o r d e r i s s u e d p u r s u a n t t o ORS 656.307 
which d e s i g n a t e d a p a y i n g agent pending h e a r i n g . The c o u r t 
s t a t e d , "The worker i s not e n t i t l e d t o recover double t h e 
s t a t u t o r y sums [ r e f e r r i n g t o temporary t o t a l d i s a b i l i t y 
compensation, ORS 656.210] s i m p l y due t o u n c e r t a i n t y as t o w h i c h 
i n s u r e r i s r e s p o n s i b l e f o r compensation," but c o n c l u d e d , " I t was 
not e r r o r , t h e r e f o r e , t o r e q u i r e t h a t an e v e n t u a l d e t e r m i n a t i o n 
order awarding permanent p a r t i a l d i s a b i l i t y i n c l u d e an o f f s e t f o r 
excessive TTD b e n e f i t s . " 

We read Petshow t o a l l o w the r e c o v e r y of o v e r p a i d 
temporary d i s a b i l i t y compensation p a i d as i n t e r i m compensation o u t 
of permanent d i s a b i l i t y compensation awarded by D e t e r m i n a t i o n 
Order, when and i f a D e t e r m i n a t i o n Order i s i s s u e d . We do n o t 
read i t as a u t h o r i t y t o a l l o w an i n s u r e r t o u n i l a t e r a l l y 
c i rcumvent the o r d e r l y s t a t u t o r y process p r o v i d e d by ORS 656.307 
f o r d e s i g n a t i o n of a s i n g l e p a y i n g agent pending d e t e r m i n a t i o n o f 
r e s p o n s i b i l i t y between or among i n s u r e r s when c o m p e n s a b i l i t y i s 
not d e n i e d . 

I n t h e r e c e n t case o f F i s c h e r v. SAIF, 76 Or App 656 
( 1 9 8 5 ) , the c o u r t h e l d t h a t when one i n s u r e r was p a y i n g temporary 
t o t a l d i s a b i l i t y compensation f o r a w r i s t i n j u r y and c l a i m a n t then 
s u s t a i n e d a d i s a b l i n g f o o t i n j u r y w i t h t h e same employer, c l a i m a n t 
i s not e n t i t l e d t o double payment o f compensation even though t h e 
i n j u r i e s were s u s t a i n e d i n s e p a r a t e a c c i d e n t s . The c o u r t a f f i r m e d 
the Board's o r d e r which a l l o w e d SAIF t o a v o i d an overpayment by 
u n i l a t e r a l l y suspending payment on one c l a i m w h i l e p a y i n g 
temporary t o t a l d i s a b i l i t y compensation on another c l a i m . There 
was no doubt t h a t SAIF was r e s p o n s i b l e f o r payment o f c l a i m a n t ' s 
temporary d i s a b i l i t y compensation because c l a i m a n t had two 
accepted i n j u r i e s and SAIF was r e s p o n s i b l e f o r compensation f o r 
b o t h . See a l s o C a r l R. Osborn, 37 Van N a t t a 55 ( 1 9 8 5 ) , 36 Van 
N a t t a 1648 ( 1 9 8 4 ) , a f f ' d mem, 77 Or App 567 (CA A34772, February 
5, 1986) (one employer and one i n s u r e r ; one i n j u r y c l a i m and one 
u n r e l a t e d o c c u p a t i o n a l disease c l a i m ; t h e i n s u r e r was a l l o w e d t o 
pay o n l y t h e amount of temporary d i s a b i l i t y compensation 
a u t h o r i z e d by t h e s t a t u t e w i t h o u t double payment and subsequent 
o f f s e t ) . 

The s i t u a t i o n i n t h i s case i s more l i k e t h a t i n Petshow 
tha n t h a t i n F i s c h e r . I n t h i s case, t h e r e i s one employer but two 
i n s u r e r s ; t h e employer as s e l f - i n s u r e r and a g u a r a n t y c o n t r a c t o r . 
When th e g u a r a n t y c o n t r a c t o r began payment o f i n t e r i m 
compensation, t h e employer d i d n o t h i n g . When t h e c l a i m was d e n i e d 
by t h e g u a r a n t y c o n t r a c t o r , t h e employer p a i d m e d i c a l b i l l s , b u t 
d i d not p r o v i d e c l a i m a n t w i t h e i t h e r a n o t i c e o f d e n i a l or 
acceptance. T h e r e f o r e , because b o t h t h e g u a r a n t y c o n t r a c t o r and 
the employer owed c l a i m a n t t h e d u t y t o pay i n t e r i m compensation 
based on t i m e l o s s due t o an a d m i t t e d l y compensable i n j u r y once 
the a p p r o p r i a t e n o t i c e was r e c e i v e d , we conclude t h a t t h e employer 
(or GAB) s h o u l d not reimburse C & C ( o r I d e a l ) t h e i n t e r i m 
compensation C & C p a i d pending d e n i a l of t h e 1982 c l a i m . The 
employer should pay c l a i m a n t the temporary d i s a b i l i t y compensation 
due him f o r the week he was d i s a b l e d i n a d d i t i o n t o t h e i n t e r i m 
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compensation p a i d by C & C s u b j e c t t o o f f s e t i n t h e f u t u r e a g a i n s t 
a permanent d i s a b i l i t y award i f a u t h o r i z e d by D e t e r m i n a t i o n 
Order. We a l s o f i n d t h a t the employer's d e l a y o f almost two y e a r s 
unreasonably delayed payment of compensation and t h e employer 
should pay c l a i m a n t a p e n a l t y i n a d d i t i o n t o compensation o f 25 
p e r c e n t of the amount due f o r temporary t o t a l d i s a b i l i t y f o r t h e 
one week c l a i m a n t was o f f work due t o h i s i n j u r y i n 1982. 

On t h e i s s u e whether the employer sh o u l d pay a p e n a l t y 
f o r unreasonable p r o c e s s i n g of the 1983 c l a i m , i t had n o t i c e o f 
the c l a i m on May 20, 1983 when c l a i m a n t was unable t o work and on 
May 25, 1983 when i t s i g n e d t h e c l a i m form. Again i t had t h e d u t y 
t o pay c l a i m a n t i n t e r i m compensation f o r t h a t p e r i o d which 
c l a i m a n t was o f f work due t o the i n j u r y as v e r i f i e d by h i s d o c t o r 
unless i t denied c o m p e n s a b i l i t y or r e s p o n s i b i l i t y w i t h i n 14 days 
of t he v e r i f i c a t i o n . Bono, supra; Jones v. Emanuel H o s p i t a l , 
supra. I t had m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o 
work when i t r e c e i v e d a c l a i m l e t t e r dated December 8, 1983 which 
i n c l u d e d the t r e a t i n g c h i r o p r a c t o r ' s r e p o r t o f d i s a b i l i t y or a t 
the v e r y l a t e s t by February 17, 1984 when i t r e c e i v e d C & C's 
medical f i l e . 

No i n t e r i m compensation was p a i d . No d e n i a l l e t t e r w i t h 
appeal r i g h t s was i s s u e d u n t i l J u l y 27, 1984. The employer's 
f i r s t d e n i a l of r e s p o n s i b i l i t y , a c c o r d i n g t o the r e c o r d , was a t 
the second h e a r i n g i n t h i s case, May 29, 1984. Claimant r e c e i v e d 
a c t u a l n o t i c e of t h e d e n i a l and had a l r e a d y sought a h e a r i n g on 
the i s s u e of r e s p o n s i b i l i t y f o r compensation, t h e r e f o r e we f i n d 
t h a t s u b s t a n t i a l compliance w i t h the n o t i c e - o f - d e n i a l r e q u i r e m e n t 
was met a t the second h e a r i n g . Cf. Z u r i c h I n s . Co. v. D i v e r s i f i e d 
Risk Management, 300 Or 47 ( 1 9 8 5 ) ; S t r o h v. SAIF, 261 Or 117 
(1982) ( a c t u a l n o t i c e by m a i l i n g i s s u f f i c i e n t compliance w i t h 
s t a t u t e t o achieve purpose o f s t a t u t e i n s p i t e o f t e c h n i c a l 
v i o l a t i o n of s t a t u t e ) . Claimant was e n t i t l e d t o compensation f o r 
temporary d i s a b i l i t y from the employer f o r the t i m e he was o f f 
work due t o h i s i n d u s t r i a l i n j u r y i n May 1983 s u b j e c t t o o f f s e t 
f o r overpayment by the r e s p o n s i b l e i n s u r e r i f a u t h o r i z e d by 
D e t e r m i n a t i o n Order as p r e v i o u s l y d i s c u s s e d . We f i n d t h a t t h e 
employer unreasonably delayed compensation by i t s f a i l u r e t o deny 
the c l a i m i n a t i m e l y f a s h i o n and t h a t i t s h o u l d pay c l a i m a n t a 
p e n a l t y i n a d d i t i o n t o compensation o f 25 p e r c e n t o f t h e amount 
due as i n t e r i m compensation f o r t h e 1983 c l a i m . 

T h i s r e s o l u t i o n achieves s u b s t a n t i a l j u s t i c e among t h e 
p a r t i e s and f o l l o w s the s t a t u t o r y system f o r r e s o l v i n g 
r e s p o n s i b i l i t y d i s p u t e s . The d u t y of proper c l a i m s p r o c e s s i n g i s 
p l a c e d on t h e employer and i t s agents r a t h e r t h a n on t h e 
c l a i m a n t . The s i m p l e s t a t u t o r y procedure f o r r e s o l v i n g payment 
r e s p o n s i b i l i t y d i s p u t e s pending h e a r i n g , i f f o l l o w e d , p r e v e n t s a 
w i n d f a l l t o the c l a i m a n t . However, f a i l u r e t o f o l l o w t h e s t a t u t e 
r e s u l t s i n needless payment of compensation by a t l e a s t one e n t i t y 
w i t h a f u t u r e o p p o r t u n i t y t o recoup t h e overpayment dependent on 
a u t h o r i z a t i o n of an award f o r permanent d i s a b i l i t y and 
a u t h o r i z a t i o n o f an o f f s e t f o r t h e overpayment. The employer's 
and i n s u r e r ' s remedy of r e s o r t t o a .307 o r d e r r e t a i n s i t s 
v i t a l i t y as a t o o l t o promote prompt and reasonable c l a i m s 
p r o c e s s i n g t h r o u g h the d e s i g n a t i o n of a p a y i n g agent by t h e 
Department r a t h e r than l e a v i n g the onus o f payment o f compensation 
t o t he f i r s t i n s u r e r who c o r r e c t l y and reasonably responds t o t h e 
c l a i m . The r i s k s of c l a i m s p r o c e s s i n g p r o p e r l y l i e w i t h t h e 
i n s u r e r and employer r a t h e r than on t h e c l a i m a n t pending 
r e s o l u t i o n of the r e s p o n s i b i l i t y q u e s t i o n . 
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The employer requested t h a t the Board a f f i r m t h e 
Referee's o r d e r o t h e r than t h a t p o r t i o n which found i t r e s p o n s i b l e 
f o r t h e 1982 c o n d i t i o n as an a g g r a v a t i o n . The Referee o r d e r e d GAB 
t o reimburse C & C f o r i t s c l a i m s c o s t s r e l a t i v e t o t h e 1982 
c l a i m . We agree w i t h t h e Referee's r e a s o n i n g , but because we f i n d 
t h a t t h e employer and not GAB was r e s p o n s i b l e f o r p r o c e s s i n g t h e 
c l a i m under t h e s t a t u t e , we m o d i f y t h e Referee's o r d e r t o 
s u b s t i t u t e t h e employer f o r GAB. 

Because our r e s o l u t i o n of the i s s u e s i n v o l v i n g 
c l a i m a n t ' s c l a i m does not i n v o l v e c l a i m a n t ' s r i g h t t o 
compensation, and the employer ( o r GAB) does not o t h e r w i s e seek 
r e l i e f from t h e o r d e r , we a f f i r m the remainder o f t h e Referee's 
o r d e r . The employer's r e s p o n s i b i l i t y t o reimburse C & C ( o r 
I d e a l ) i s s e p a r a t e and i n a d d i t i o n t o i t s r e s p o n s i b i l i t y t o pay 
c l a i m a n t t h e compensation awarded by t h i s o r d e r . 

ORDER 

The Referee's o r d e r dated March 20, 1985 i s r e v e r s e d i n 
p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . Those p o r t i o n s o f 
the o r d e r which: (1) a l l o w e d GAB t o o f f s e t payment o f i n t e r i m 
compensation by Crawford and Company a g a i n s t temporary t o t a l 
d i s a b i l i t y compensation owed by GAB; and (2) denied c l a i m a n t ' s 
r e q u e s t f o r p e n a l t i e s , are r e v e r s e d . Loomis Armored Car s h a l l pay 
c l a i m a n t temporary d i s a b i l i t y compensation as i n t e r i m compensation 
f o r the p e r i o d s of d i s a b i l i t y r e l a t e d t o t h e i n j u r i e s o f J u l y 24, 
1982 and May 17, 1983 and i n a d d i t i o n t o compensation s h a l l pay 
c l a i m a n t 25 p e r c e n t o f t h e compensation as a p e n a l t y . Loomis 
s h a l l pay $250 p e n a l t y a s s o c i a t e d a t t o r n e y fees f o r s e r v i c e s 
r e l a t e d t o the J u l y 24, 1982 p e n a l t y c l a i m and $250 f o r s e r v i c e s 
r e l a t e d t o the May 17, 1983 p e n a l t y c l a i m t o c l a i m a n t ' s a t t o r n e y 
i n a d d i t i o n t o compensation and p e n a l t i e s . Loomis s h a l l n o t 
o f f s e t payment of i n t e r i m compensation by Crawford and Company or 
I d e a l Mutual Insurance Company a g a i n s t temporary t o t a l d i s a b i l i t y 
compensation owed by Loomis pursuant t o t h i s o r d e r . Wherever t h e 
Referee ordered GAB Business S e r v i c e s , I n c . t o p e r f o r m some 
f u n c t i o n , the o r d e r i s m o d i f i e d t o o r d e r Loomis Armored Car t o 
perform t h a t f u n c t i o n . The remainder o f t h e o r d e r i s a f f i r m e d . 

DARRELL L . RAMBEAU, C l a i m a n t WCB T P - 8 5 0 1 1 
B e n n e t t , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 8 , 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s T h i r d P a r t y O r d e r 

Claimant has p e t i t i o n e d t h e Board t o r e s o l v e a d i s p u t e 
as t o the j u s t and proper d i s t r i b u t i o n of t h e proceeds o f a 
s e t t l e m e n t of an a c t i o n a g a i n s t a t h i r d p a r t y . We have 
j u r i s d i c t i o n p u r s u a n t t o ORS 656.593(3). See Denton v. EBI 
Companies, 67 Or App 339 ( 1 9 8 4 ) . The o n l y i s s u e i s whether t h e 
i n s u r e r i s e n t i t l e d t o i n c l u d e w i t h i n i t s s t a t u t o r y l i e n , ORS 
656.580(2), t h e c o s t o f an independent m e d i c a l e x a m i n a t i o n and t h e 
c o s t of payments made i n c o n n e c t i o n w i t h c l a i m a n t ' s v o c a t i o n a l 
a s s i s t a n c e program. 

We have p r e v i o u s l y h e l d t h a t t h e c o s t o f an independent 
medical e x a m i n a t i o n i s not p r o p e r l y i n c l u d a b l e i n a p a y i n g agency's 
l i e n a g a i n s t a t h i r d p a r t y r e c o v e r y . Shaun C u t s f o r t h , 35 Van 
N a t t a 515, 517 ( 1 9 8 3 ) . Our r e a s o n i n g was t h a t t h e independent 
medical e x a m i n a t i o n was not shown t o have any purpose o t h e r than 
p r e p a r a t i o n f o r l i t i g a t i o n . There i s , i n t h i s case, no showing 
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t h a t the e x a m i n a t i o n served any purpose o t h e r t h a n l i t i g a t i o n 
p r e p a r a t i o n , and we adhere t o our r e a s o n i n g i n C u t s f o r t h . 

The i n s u r e r seeks t o i n c l u d e w i t h i n i t s l i e n t h e sum of 
$1,847.65, r e p r e s e n t i n g payments i t made t o c l a i m a n t ' s v o c a t i o n a l 
a s s i s t a n c e p r o v i d e r and temporary d i s a b i l i t y compensation p a i d t o 
c l a i m a n t d u r i n g t h e v o c a t i o n a l a s s i s t a n c e program. These c o s t s 
have been reimbursed t o t h e i n s u r e r by t h e Workers' Compensation 
Department. The i n s u r e r acknowledges t h a t i t i s r e q u i r e d t o 
reimburse t h e Department i f i t i s p e r m i t t e d t o i n c l u d e t h e c o s t s 
w i t h i n i t s l i e n . 

I n Raymond D. T a y l o r , 37 Van N a t t a 1082 ( 1 9 8 5 ) , we h e l d 
t h a t , under t h e law as i t then e x i s t e d , funds p a i d by t h e 
Department t o reimburse p a y i n g agencies f o r v o c a t i o n a l a s s i s t a n c e 
e x p e n d i t u r e s were not p r o p e r l y a p a r t o f t h e p a y i n g a g e n c i e s ' l i e n 
a g a i n s t t h i r d p a r t y r e c o v e r i e s . We reached t h i s c o n c l u s i o n because 
of t h e r e s t r i c t i v e d e f i n i t i o n of "paying agency" o f ORS 656.576, 
which does not i n c l u d e t h e Workers* Compensation Department. 

E f f e c t i v e January 1 , 1986, ORS 656.593 was amended t o 
i n c l u d e a new s u b s e c t i o n ( 4 ) , which broadens t h e d e f i n i t i o n o f 
"paying agency" f o r t h e purpose o f d i s t r i b u t i o n o f t h i r d p a r t y 
proceeds t o i n c l u d e t h e Department " w i t h r e s p e c t t o i t s 
e x p e n d i t u r e s from t h e R e h a b i l i t a t i o n Reserve or t h e A d m i n i s t r a t i v e 
Fund i n reimbursement of the c o s t s of another p a y i n g agency f o r 
v o c a t i o n a l a s s i s t a n c e . " 1985 Or Laws, Chapter 600, s e c t i o n 12. 
Also e f f e c t i v e January 1, 1986, ORS 656.202 was amended t o add a 
new s u b s e c t i o n ( 5 ) , which p r o v i d e s t h a t t h a t s e c t i o n does n o t 
a p p l y t o v o c a t i o n a l a s s i s t a n c e b e n e f i t s . 1985 Or Laws, Chapter 
600, s e c t i o n 6. We conclude t h a t t h e amendment o f ORS 656.593 t o 
a l l o w the Department t o recover i t s v o c a t i o n a l a s s i s t a n c e 
reimbursement c o s t s , t o g e t h e r w i t h removal o f v o c a t i o n a l 
a s s i s t a n c e b e n e f i t s from the a p p l i c a t i o n o f ORS 656.202(2) which 
p r o v i d e s f o r b e n e f i t s under the law i n f o r c e a t t h e time o f 
i n j u r y , r e s u l t i n a new procedure f o r t h e a l l o c a t i o n of v o c a t i o n a l 
a s s i s t a n c e c o s t s among a l l p a r t i e s , i n c l u d i n g t h e p u b l i c . 

P r o c e d u r a l s t a t u t e s a p p l y t o pending a c t i o n s , r e g a r d l e s s 
of the time of a c c r u a l or f i l i n g o f t h e a c t i o n . Smith v. 
Clackamas County, 252 Or 230, 234 ( 1 9 6 9 ) . T h i s new procedure 
p r e v e n t s w i n d f a l l s b o t h t o c l a i m a n t s and p a y i n g agencies a t t h e 
expense of the R e h a b i l i t a t i o n Reserve or the A d m i n i s t r a t i v e Fund. 
A p p l y i n g t h e c u r r e n t law t o t h i s case, we conclude t h a t t h e 
i n s u r e r ' s j u s t and proper share o f c l a i m a n t ' s t h i r d p a r t y 
s e t t l e m e n t s h o u l d i n c l u d e t h e $1,847.65 i n v o c a t i o n a l a s s i s t a n c e 
c o s t s t h a t i t has acknowledged must be r e p a i d t o t h e 
R e h a b i l i t a t i o n Reserve. 

The i n s u r e r has withdrawn i t s r e q u e s t f o r i n c l u s i o n i n 
i t s l i e n o f any sums r e p r e s e n t i n g the p r e s e n t v a l u e o f r e a s o n a b l y 
t o be expected f u t u r e c l a i m c o s t s . 

We h o l d t h a t t h e i n s u r e r ' s j u s t and p r o p e r share o f t h e 
proceeds of c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t i s $11,021.51, 
i t e m i z e d as f o l l o w s : 

Temporary D i s a b i l i t y 
Compensation $ 5,384.01 
Medical Expense $ 3,789.85 
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V o c a t i o n a l A s s i s t a n c e 
Expense $ 1,847.65 

T o t a l $11,021.51. 
The P a r t i e s s h a l l make the necessary f i n a n c i a l 

adjustments and e f f e c t d i s t r i b u t i o n o f the s e t t l e m e n t proceeds 
c o n s i s t e n t w i t h ORS 656.593 and t h i s o r d e r . 

IT IS SO ORDERED. 

S T A N L E Y C. S T A N C H F I E L D , C l a i m a n t WCB 8 4 - 1 2 1 8 7 
T r o i s i & B i r n b a u m , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 8 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
P f e r d n e r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s b i l a t e r a l 
arm and hand c o n d i t i o n . I n t h e a l t e r n a t i v e , t h e employer r e q u e s t s 
remand t o p e r m i t t h e d e p o s i t i o n of Dr. Nathan. 

Claimant has worked f o r t h e employer p r i m a r i l y as a 
mechanic s i n c e 1976. His work r e q u i r e s t h e heavy use o f l a r g e 
hand t o o l s . On September 26, 1981 c l a i m a n t t w i s t e d h i s w r i s t 
w h i l e u s i n g a heavy-duty d r i l l . The r e s u l t i n g symptoms q u i c k l y 
r e s o l v e d . 

Claimant v i s i t e d Dr. Leveque i n August 1984 c o m p l a i n i n g 
of numbness and p a i n i n b o t h arms. Carpal t u n n e l syndrome and 
t h o r a c i c o u t l e t syndrome were suspected. On October 17, 1984 
c l a i m a n t was examined by Dr. Nathan, a hand surgeon, who f e l t t h a t 
c l a i m a n t indeed s u f f e r e d from c a r p a l t u n n e l syndrome, but t h a t i t 
was u n r e l a t e d t o c l a i m a n t ' s t w i s t i n g i n j u r y . Dr. Nathan 
recommended c a r p a l t u n n e l r e l e a s e s u r g e r y b u t found no evidence o f 
t h o r a c i c o u t l e t syndrome. Carpal t u n n e l s u r g e r y was performed on 
October 29, 1984. 

I n January 1985 Dr. Leveque s t a t e d t h a t he c o u l d not 
a t t r i b u t e c l a i m a n t ' s problems t o any acute event or sequence o f 
events o c c u r r i n g w i t h i n t h e l a s t y e a r . He f e l t , however, t h a t 
most or a l l o f c l a i m a n t ' s work a c t i v i t i e s are known t o cause 
c a r p a l t u n n e l syndrome. He d i s a g r e e d w i t h Dr. Nathan t h a t 
c l a i m a n t ' s c l a i m was i d i o p a t h i c . Dr. Leveque a l s o f e l t i t 
p r o b a b l e t h a t c l a i m a n t ' s c o n d i t i o n was an o u t g r o w t h o f h i s years 
of mechanic work. 

Claimant o f f e r e d a l l o f t h e medical r e p o r t s p r e s e n t e d a t 
h e a r i n g . The employer subs e q u e n t l y n o t i f i e d t h e Referee t h a t i t 
had planned t o p r e s e n t t h e t e s t i m o n y o f Dr. Nathan and had 
d i s c u s s e d t h e m a t t e r w i t h c l a i m a n t ' s a t t o r n e y . The employer 
re q u e s t e d t h a t t h e r e c o r d be l e f t open. On q u e s t i o n i n g by t h e 
Referee, t h e employer's a t t o r n e y a d m i t t e d t h a t he had known f o r 
n e a r l y a month t h a t Dr. Nathan would not be a v a i l a b l e a t t h e t i m e 
of t he h e a r i n g . 

A f t e r admonishing counsel t o a d v i s e t h e Referee b e f o r e 
the h e a r i n g o f counsel's i n t e n t i o n t o r e q u e s t a c o n t i n u a n c e , 
th e Referee denied counsel's r e q u e s t . The employer then o b j e c t e d 
t o t h e a d m i s s i o n o f Dr. Nathan's and Dr. Leveque's r e p o r t s , 
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c o n t e n d i n g t h a t m e d i c a l r e p o r t s are prima f a c i e evidence o n l y i f 
opposing counsel i s a l l o w e d an o p p o r t u n i t y t o cross-examine t h e 
a u t h o r o f t h e r e p o r t or t h e author i s made a v a i l a b l e f o r 
c r o s s - e x a m i n a t i o n . The Referee o v e r r u l e d t h e employer's o b j e c t i o n 
and a d m i t t e d t h e p e r t i n e n t medical r e p o r t s . On r e v i e w , t h e 
employer asks t h a t we remand f o r t h e t a k i n g o f Dr. Nathan's 
d e p o s i t i o n . 

We may remand i f we determine t h a t a case has been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed or 
heard by t h e Referee. ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41 
( 1 9 8 3 ) . The employer contends t h a t the case was i m p r o p e r l y 
heard. I t argues t h a t f o r the r e p o r t s o f f e r e d by c l a i m a n t t o be 
a d m i s s i b l e under ORS 656.310(2), t h e employer must be a l l o w e d an 
o p p o r t u n i t y f o r c r o s s - e x a m i n a t i o n . The employer contends t h a t t h e 
Referee abused h i s d i s c r e t i o n i n r e f u s i n g t o h o l d t h e r e c o r d open 
f o r t h e d e p o s i t i o n of Dr. Nathan. 

ORS 656.310(2) p r o v i d e s t h a t m e d i c a l and s u r g i c a l 
r e p o r t s are prima f a c i e evidence of t h e m a t t e r s c o n t a i n e d t h e r e i n , 
p r o v i d e d t h a t t h e a u t h o r s are w i l l i n g t o submit t o 
c r o s s - e x a m i n a t i o n . The s t a t u t e suggests t h a t a w i l l i n g n e s s t o be 
deposed or answer w r i t t e n q u e s t i o n s i s s u f f i c i e n t . N o t h i n g i n t h e 
s t a t u t e appears t o p r e c l u d e d e p o s i t i o n or i n t e r r o g a t o r y p r i o r t o 
h e a r i n g . 

A l t h o u g h c l a i m a n t o f f e r e d Dr. Nathan's r e p o r t , o f 
g r e a t e r consequence i s the f a c t t h a t Dr. Nathan's r e p o r t c l e a r l y 
f a v o r s the employer's p o s i t i o n . There i s no i n d i c a t i o n t h a t t h e 
d o c t o r would not have cooperated had t h e employer sought 
a d d i t i o n a l i n f o r m a t i o n or a d e p o s i t i o n b e f o r e h e a r i n g . Assuming 
w i t h o u t d e c i d i n g t h a t the p r e s e n t employer i s e n t i t l e d t o 
c r o s s - e x a m i n a t i o n under these c i r c u m s t a n c e s , t h e employer has 
f a i l e d t o show t h a t i t was denied i t s o p p o r t u n i t y . A c c o r d i n g l y , 
we f i n d t h a t t h e Referee's r e f u s a l t o h o l d t h e r e c o r d open was not 
i n c o n s i s t e n t w i t h h i s s t a t u t o r y o b l i g a t i o n t o conduct t h e h e a r i n g 
i n a manner t h a t w i l l a chieve s u b s t a n t i a l j u s t i c e . See ORS 
656.283(6). 

We e x e r c i s e our d i s c r e t i o n t o remand o n l y i f we f i n d 
t h a t m a t e r i a l evidence was not a v a i l a b l e d e s p i t e counsel's due 
d i l i g e n c e b e f o r e h e a r i n g . See D e l f i n a P. Lopez, 37 Van N a t t a 164, 
170 ( 1 9 8 5 ) . The p r e s e n t employer has n e i t h e r demonstrated 
d i l i g e n c e i n s e e k i n g a d d i t i o n a l i n f o r m a t i o n from Dr. Nathan nor 
suggested t h e n a t u r e of the. a d d i t i o n a l evidence i t now wishes t o 
t o p r e s e n t . Remand i s not a p p r o p r i a t e . 

We next c o n s i d e r t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
b i l a t e r a l arm and hand c o n d i t i o n . F i r s t , we note t h a t t h e Referee 
r e j e c t e d Dr. Nathan's o p i n i o n i n t h i s case s o l e l y on t h e b a s i s o f 
the p h y s i c i a n ' s o p i n i o n s o f f e r e d i n o t h e r cases. We agree w i t h 
t h e employer's c o n t e n t i o n t h a t t h e Referee was not a t l i b e r t y t o 
c o n s i d e r i n f o r m a t i o n not i n t r o d u c e d a t t h i s h e a r i n g . Groshong v. 
Montgomery Ward Co., 73 Or App 403, 408 ( 1 9 8 5 ) ; SAIF v. C a r t e r , 73 
Or App 416 ( 1 9 8 5 ) . 

We base our de novo review on t h e r e c o r d developed 
b e f o r e t h e Referee. See 656.259. Where t h e r e c o r d c o n t a i n s 
m e d i c a l o p i n i o n s , we weigh each t o determine i t s p e r s u a s i v e n e s s . 
We r e l y on t h e p a r t i e s t o f u l l y develop t h e r e c o r d , i n c l u d i n g t h e 
m e d i c a l evidence. R i c h a r d L. Manley, 37 Van N a t t a 1469 ( 1 9 8 5 ) . 
The r e a s o n i n g s u p p o r t i n g the medical o p i n i o n s i s g e n e r a l l y o f 
p r i m a r y a s s i s t a n c e t o us. -147-



I n t h e p r e s e n t case Dr. Leveque opines t h a t c l a i m a n t ' s 
c o n d i t i o n i s w o r k - r e l a t e d . Dr. Nathan opines t h a t t h e c o n d i t i o n 
i s i d i o p a t h i c . The r e c o r d does not c o n t a i n a p h y s i o l o g i c a l 
e x p l a n a t i o n o f t h e b a s i s f o r e i t h e r d o c t o r ' s o p i n i o n . A d o c t o r ' s 
c o n c l u s i o n r e g a r d i n g c a u s a t i o n i s e n t i t l e d t o l i t t l e w e i g h t when 
i t i s accompanied by no b a s i s w i t h which t o judge t h e 
persuasiveness o f the c o n c l u s i o n . Moe v. C e i l i n g Systems, 44 Or 
App 429 (1 9 8 0 ) . 

Claimant has t h e burden of p r o v i n g t h e c o m p e n s a b i l i t y o f 
h i s c l a i m . We have c o n s i d e r e d t h e r e c o r d as a whole, i n c l u d i n g 
c l a i m a n t ' s t e s t i m o n y , and f i n d t h e evidence t o be i n e q u i p o i s e . 
A c c o r d i n g l y , c l a i m a n t has not c a r r i e d h i s burden o f p r o o f . We 
r e v e r s e t h e Referee and r e i n s t a t e t h e s e l f - i n s u r e d employer's 
d e n i a l . 

ORDER 

The Referee's o r d e r dated A p r i l 30, 1985 i s r e v e r s e d . 

R I C K E Y A. S T E V E N S , C l a i m a n t WCB 8 4 - 0 0 4 1 9 
M i c h a e l S. F r y a r , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 8 , 1 9 8 6 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee Galton's o r d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y on t h e ground 
t h a t c l a i m a n t was a s o l e p r o p r i e t o r who had f a i l e d t o e l e c t 
coverage p u r s u a n t t o ORS 656.128 and, t h e r e f o r e , was not a s u b j e c t 
worker. Claimant contends t h a t , under an e q u i t a b l e e s t o p p e l 
t h e o r y , he s h o u l d be c o n s i d e r e d a s u b j e c t worker e n t i t l e d t o 
b e n e f i t s under the A c t . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t i s 
not a s u b j e c t worker. A l t h o u g h we a f f i r m t h e Referee's o r d e r , we 
do so under a d i f f e r e n t approach. 

At a l l times m a t e r i a l h e r e i n , c l a i m a n t was a 
s e l f - e m p l o y e d p a i n t e r . He f o r m e r l y was a p a r t n e r i n a p a r t n e r s h i p 
engaged i n the business o f p a i n t i n g . D u r i n g t h a t p e r i o d , t h e 
p a r t n e r s h i p d i d not have workers' compensation coverage b u t d i d 
nave p r i v a t e d i s a b i l i t y income i n s u r a n c e . 

When the p a r t n e r s h i p d i s s o l v e d , c l a i m a n t i n q u i r e d o f h i s 
Farmers In s u r a n c e agent c o n c e r n i n g workers' compensation coverage 
f o r h i m s e l f . Claimant was i n f o r m e d t h a t Farmers would n o t i s s u e 
such a p o l i c y , and t h e p r i c e quote o b t a i n e d from t h e SAIF 
C o r p o r a t i o n seemed i n o r d i n a t e l y expensive. 

Upon t h e ad v i c e o f h i s bookkeeper, c l a i m a n t c o n t a c t e d 
t h e Jack T i t u s Insurance Agency i n e a r l y February o f 1983. He 
spoke t o Mr. Henry on t h e t e l e p h o n e . The f a c t s a r e d i s p u t e d as t o 
e x a c t l y what c o n v e r s a t i o n took p l a c e . Claimant t e s t i f i e d t h a t he 
i n f o r m e d Mr. Henry t h a t he would be p e r f o r m i n g work as a s o l e 
r o p r i e t o r w i t h o u t employes, and t h a t h i s expected n e t income was 
27,000. Mr. Henry t e s t i f i e d , and a workers' compensation 

i n s u r a n c e a p p l i c a t i o n r e f l e c t s , t h a t c l a i m a n t t o l d Mr. Henry t h a t 
he was i n t e r e s t e d i n p u r c h a s i n g w o r k e r s ' compensation i n s u r a n c e as 
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a s o l e p r o p r i e t o r w i t h f o u r employes whose combined s a l a r i e s were 
expected t o equal $27,000 a year. At t h e end of t h e t e l e p h o n e 
c o n v e r s a t i o n , Mr. Henry a p p a r e n t l y i n f o r m e d c l a i m a n t t h a t he had 
workers' compensation coverage. 

A l t h o u g h Mr. Henry took c l a i m a n t ' s o r d e r , Mr. T i t u s 
h i m s e l f completed the a p p l i c a t i o n f o r m . This a p p l i c a t i o n was 
forwarded t o t h e i n s u r e r h e r e i n , C o n t i n e n t a l Insurance Company, 
and the i n s u r e r t h e r e a f t e r i s s u e d a g u a r a n t y c o n t r a c t i n d i c a t i n g 
t h a t c l a i m a n t had coverage as an i n d i v i d u a l w i t h f o u r employes, 
e f f e c t i v e February 4, 1983. The g u a r a n t y c o n t r a c t r e f l e c t s t h a t a 
n o n - s u b j e c t worker e l e c t i o n of coverage had n o t been made. 

Th i s g u a r a n t y c o n t r a c t was i m m e d i a t e l y f o r w a r d e d t o t h e 
Workers' Compensation Department, which t h e r e a f t e r i s s u e d a N o t i c e 
of Compliance c e r t i f y i n g t h a t c l a i m a n t was "complying w i t h the 
w o r k e r s ' compensation law." 

Claimant was b i l l e d $250 as a d e p o s i t f o r h i s w o r k e r s ' 
compensation p o l i c y , t h e e s t i m a t e d annual premium f o r which was 
$3,814 i n c l u d i n g t a x assessment. The t e s t i m o n y i s c o n f l i c t i n g 
c o n c e r n i n g whether t h i s d e p o s i t was ever p a i d . Claimant t e s t i f i e d 
t h a t he borrowed $250 i n cash and d e l i v e r e d t h i s payment t o an 
o f f i c e i n Beaverton. The T i t u s Insurance Agency i s l o c a t e d i n 
southwest P o r t l a n d , and they have no r e c o r d t h a t payment was made. 

Claimant never saw the g u a r a n t y c o n t r a c t , nor d i d he 
ever o b t a i n h i s workers' compensation i n s u r a n c e p o l i c y . Mr. T i t u s 
t e s t i f i e d t h a t f o u r or f i v e weeks a f t e r c l a i m a n t o r d e r e d w o r k e r s ' 
compensation i n s u r a n c e , c l a i m a n t c o n t a c t e d t h e i n s u r a n c e agency 
and i n d i c a t e d t h a t he would not r e q u i r e coverage u n t i l sometime 
a f t e r May of t h a t y ear. T h e r e f o r e , Mr. T i t u s a t t e m p t e d t o c o n t a c t 
the C o n t i n e n t a l o f f i c e r e s p o n s i b l e f o r w r i t i n g t he p o l i c y and 
i n f o r m them t h a t the o r d e r had been c a n c e l l e d . This e f f o r t was 
u n s u c c e s s f u l , however, and when the p o l i c y a r r i v e d i n Mr. T i t u s ' 
o f f i c e , he i m m e d i a t e l y r e t u r n e d i t t o t h e i n s u r a n c e company w i t h 
i n s t r u c t i o n s t o c a n c e l i t . 

Claimant was i n j u r e d on June 22, 1983 w h i l e a c t i n g i n 
the course o f h i s r e g u l a r employment as a p a i n t e r . He was 
t r a v e l i n g i n a motor v e h i c l e from one j o b t o another when h i s 
a u t o m o b i l e was rear-ended. As a r e s u l t , c l a i m a n t s u s t a i n e d 
i n j u r i e s diagnosed as c e r v i c a l , t h o r a c i c and lumbar s t r a i n , head 
l a c e r a t i o n s , concussion and a r i g h t arm s t r a i n . C laimant's 
a t t e n d i n g p h y s i c i a n , Dr. Gray, completed a Farmers Insurance 
a t t e n d i n g p h y s i c i a n ' s r e p o r t f o r m . Claimant completed a h e a l t h 
i n s u r a n c e c l a i m f o r m . 

Claimant t e s t i f i e d t h a t he c a l l e d Jack T i t u s ' o f f i c e t h e 
week t h a t he was i n j u r e d . He spoke w i t h a woman on t h e phone, 
t o l d her he had s u s t a i n e d an i n j u r y , and t h a t he had w o r k e r s ' 
compensation coverage "from t h e i r o f f i c e . " A f t e r b e i n g p l a c e d on 
h o l d f o r a w h i l e , c l a i m a n t was i n f o r m e d t h a t t h e o f f i c e had no 
f i l e and no r e c o r d s c o n c e r n i n g t h e a l l e g e d coverage, and t h a t he 
had the wrong o f f i c e . As a r e s u l t , he f e l t t h a t he d i d not have 
workers' compensation coverage. 

By n o t i c e dated August 12, 1983, C o n t i n e n t a l I n s u r a n c e 
Company a d v i s e d c l a i m a n t t h a t h i s workers' compensation p o l i c y and 
the r e l a t e d g u a r a n t y c o n t r a c t was c a n c e l l e d e f f e c t i v e February 4, 
1983. The reason g i v e n f o r c a n c e l l a t i o n was s t a t e d as, 
"Replaced." Claimant t e s t i f i e d t h a t he never r e c e i v e d t h i s n o t i c e 
of t e r m i n a t i o n . - 1 4 9 -



I n October of 1983 C o n t i n e n t a l sent c l a i m a n t a w o r k e r s ' 
compensation employe and employer c o n t r i b u t i o n r e p o r t . C laimant 
may have understood t h a t t h i s was a b i l l f o r payment; 
a l t e r n a t i v e l y , he i n f a c t r e c e i v e d a b i l l i n g f r o m C o n t i n e n t a l a t 
or about t h i s t i m e , but t h e b i l l i n g was not s u b m i t t e d i n 
evidence. (The r e c o r d does c o n t a i n May 1 and May 1 1 , 1984 
b i l l i n g s f rom C o n t i n e n t a l i n the approximate amount o f $1,800 f o r 
w o r k e r s ' compensation coverage f o r t h e p e r i o d February 4, 1983 t o 
September 16, 1983.) I n any event the document r e c e i v e d f r o m 
C o n t i n e n t a l prompted c l a i m a n t t o c a l l t h e i n s u r a n c e company i n 
o r d e r t o a s c e r t a i n t h e amount o f the premium. He spoke t o a Mr. 
J o l l y , who a p p a r e n t l y i n f o r m e d him t h a t t h e premium was $3,600. 
(We note t h a t a t a l l t i m e s m a t e r i a l , i n c l u d i n g t h e t i m e of 
h e a r i n g , c l a i m a n t ' s address i n P o r t l a n d has remained t h e same. 
Alt h o u g h he a p p a r e n t l y r e c e i v e d some document fr o m C o n t i n e n t a l 
Insurance i n October o f 1983, he t e s t i f i e d t h a t he d i d n o t r e c e i v e 
the August 12 n o t i c e of c a n c e l l a t i o n . Both documents are 
addressed t o c l a i m a n t ' s r e s i d e n c e . ) Claimant t e s t i f i e d t h a t when 
Mr. J o l l y i n f o r m e d him o f the amount o f the premium, c l a i m a n t 
i n f o r m e d him t h a t t h e company c o u l d deduct t h a t amount fr o m 'what 
they owed me when I was i n j u r e d on June 22nd." A f t e r p l a c i n g 
c l a i m a n t on h o l d , Mr. J o l l y came back on the l i n e and, a c c o r d i n g 
t o c l a i m a n t , s t a t e d , " M r. Stevens, due t o t h e c i r c u m s t a n c e s , 
l e t ' s f o r g e t t h a t you had a p o l i c y , you don't owe us a n y t h i n g , and 
we don't owe you a n y t h i n g . ' " 

Claimant t h e r e a f t e r f i l e d h i s c l a i m f o r w o r k e r s ' 
compensation b e n e f i t s by c o m p l e t i n g a Form 801 dated October 28, 
1983. By f o r m a l d e n i a l dated November 15, 1983, U n d e r w r i t e r s 
A d j u s t i n g Company, i n b e h a l f of C o n t i n e n t a l Insurance Company, 
denied t h e c l a i m on the grounds t h a t c l a i m a n t was a s o l e 
p r o p r i e t o r who had f a i l e d t o e l e c t coverage f o r h i m s e l f , and t h a t 
t h e c l a i m was not f i l e d i n a t i m e l y manner. At t h e h e a r i n g t h e 
t i m e l i n e s s defense was w i t h d r a w n . 

The Referee r e s o l v e d a l l d i s p u t e d f a c t s and 
d i s c r e p a n c i e s i n the w i t n e s s e s ' t e s t i m o n y i n c l a i m a n t ' s f a v o r 
based upon h i s f i n d i n g t h a t c l a i m a n t , c l a i m a n t ' s Farmers' 
Insurance agent and Ms. C h i l d s , a r e p r e s e n t a t i v e o f C o n t i n e n t a l 
Insurance Company, were " e n t i r e l y c r e d i b l e and r e l i a b l e 
w i t n e s s e s , " and t h a t Messrs. Henry and T i t u s were " t o t a l l y l a c k i n g 
i n c r e d i b i l i t y and r e l i a b i l i t y . " He went on t o conclude as 
f o l l o w s : 

"Claimant f o r c e f u l l y and c o n v i n c i n g l y 
contends t h a t C o n t i n e n t a l s h o u l d be 
estopped t o deny coverage f o r c l a i m a n t i n 
l i g h t o f the f a c t s found above and s i n c e i t 
caused the issuance of a N o t i c e of 
Compliance i n t h e face of c l a i m a n t ' s 
r e q u e s t f o r e l e c t i v e coverage as a s o l e 
p r o p r i e t o r . A l t h o u g h the e q u i t i e s 
o v e r w h e l m i n g l y preponderate i n c l a i m a n t ' s 
f a v o r , I f i n d I am unable t o extend 
coverage t o c l a i m a n t under an e s t o p p e l 
t h e o r y based upon the e r r o r s , 
m i s r e p r e s e n t a t i o n s and omissions of the 
T i t u s Insurance Agency. Had c l a i m a n t 
c o n s u l t e d and c o n t r a c t e d d i r e c t l y w i t h UAC 
[ U n d e r w r i t e r s A d j u s t i n g Company] and/or 
C o n t i n e n t a l , I would s t r o n g l y be i n c l i n e d 
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t o f i n d coverage based upon e s t o p p e l . But 
t o impose coverage upon UAC/Continental by 
v i r t u e o f e s t o p p e l a g a i n s t the T i t u s 
I nsurance Agency would be t o exceed my 
a u t h o r i t y . " 

Our approach t o t h i s case i s somewhat d i f f e r e n t . ORS 
656.027(7) p r o v i d e s (as i t d i d on t h e date of c l a i m a n t ' s i n j u r y ) 
t h a t s o l e p r o p r i e t o r s are n o n s u b j e c t workers. ORS 656.128 
p r o v i d e s (as i t d i d on t h e date o f c l a i m a n t ' s i n j u r y ) t h a t s o l e 
p r o p r i e t o r s may e l e c t coverage i n order t o be e n t i t l e d t o t h e 
b e n e f i t s of the workers' compensation law. S u bsection ( 1 ) 
p r o v i d e s : 

"A person who i s a s o l e p r o p r i e t o r . . . 
may make w r i t t e n a p p l i c a t i o n t o an i n s u r e r 
t o become e n t i t l e d as a s u b j e c t worker t o 
compensation b e n e f i t s . Thereupon, t h e 
i n s u r e r may accept such a p p l i c a t i o n and f i x 
a c l a s s i f i c a t i o n and an assumed monthly 
wage a t which such person s h a l l be c a r r i e d 
on the p a y r o l l as a worker f o r purposes o f 
c omputations under t h i s c h a p t e r . " 
(Emphasis added.) 
Subs e c t i o n (2) s t a t e s t h a t when the i n s u r e r a c c epts t h e 

s o l e p r o p r i e t o r ' s a p p l i c a t i o n f o r coverage, "such person thereupon 
i s s u b j e c t t o the p r o v i s i o n s and e n t i t l e d t o t h e b e n e f i t s o f t h i s 
c h a p t e r . " 

S u b s e c t i o n (3) s t a t e s : 

"No c l a i m s h a l l be a l l o w e d or p a i d under 
t h i s s e c t i o n , except upon c o r r o b o r a t i v e 
evidence i n a d d i t i o n t o t h e evidence o f the 
c l a i m a n t . " 

S u bsection (4) p r o v i d e s t h a t a s o l e p r o p r i e t o r who has e l e c t e d 
coverage may c a n c e l the e l e c t i o n by g i v i n g w r i t t e n n o t i c e t o the 
i n s u r e r . 

Thus, the s t a t u t e r e q u i r e s t h a t an e l e c t i o n t o o b t a i n 
coverage as a s o l e p r o p r i e t o r be i n w r i t i n g and contemplates t h a t 
t h e e l e c t i o n c o n t i n u e s i n e f f e c t u n t i l i t i s c a n c e l l e d by a 
w r i t t e n n o t i c e t o the i n s u r e r . Furthermore, the s t a t u t e p r o v i d e s 
t h a t "the evidence of the c l a i m a n t , " presumably, t h e c l a i m a n t ' s 
t e s t i m o n y , s t a n d i n g alone i s i n s u f f i c i e n t evidence o f coverage 
under the s t a t u t e . 

The u n d i s p u t e d f a c t s i n t h i s case are t h a t c l a i m a n t 
never completed a w r i t t e n a p p l i c a t i o n f o r w orkers' compensation 
i n s u r a n c e , l e t alone an a p p l i c a t i o n f o r p e r s o n a l e l e c t i o n . Nor 
d i d c l a i m a n t s i g n an a p p l i c a t i o n form completed by t h e i n s u r a n c e 
agency's o f f i c e . A l l of the d e a l i n g s were over the t e l e p h o n e . I f 
the l e g i s l a t u r e had any s c e n a r i o i n mind when i t enacted ORS 
656.128 and the p r o v i s i o n r e q u i r i n g a w r i t t e n a p p l i c a t i o n , i t must 
have been one s i m i l a r t o t h a t p r e s e n t e d i n t h i s case. 

I n SAIF v. D'Lyn, 74 Or App 64, 68 ( 1 9 8 5 ) , t h e c o u r t 
a f f i r m e d our h o l d i n g t h a t the c l a i m a n t had e f f e c t i v e l y e l e c t e d 
coverage f o r h e r s e l f by c o m p l e t i n g the i n s u r e r ' s g e n e r a l 
a p p l i c a t i o n f o r w o r k e r s ' compensation i n s u r a n c e . We h e l d t h a t 
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c l a i m a n t ' s w r i t t e n a p p l i c a t i o n f o r workers' compensation 
i n s u r a n c e , t o g e t h e r w i t h t h e n o t a t i o n s w r i t t e n on t h e a p p l i c a t i o n 
by t h e i n s u r e r ' s employe, c o n s t i t u t e d a s u f f i c i e n t w r i t t e n 
a p p l i c a t i o n p u r s u a n t t o ORS 656.128. We a l s o concluded t h a t t h e 
i n s u r e r accepted t h e a p p l i c a t i o n when i t cashed c l a i m a n t ' s check 
f o r a d e p o s i t and f e e s . 

The d i f f e r e n c e s between t h i s case and D'Lyn, where t h e r e 
was a w r i t t e n a p p l i c a t i o n and independent evidence c o r r o b o r a t i n g 
t h e c l a i m a n t ' s t e s t i m o n y t h a t she had e l e c t e d coverage, a r e 
o b v i o u s . C l a i m a n t ' s t e s t i m o n y t h a t he in f o r m e d t h e i n s u r a n c e 
b r o k e r t h a t he d e s i r e d t o o b t a i n coverage f o r h i m s e l f as a s o l e 
p r o p r i e t o r i s i n s u f f i c i e n t t o s u s t a i n h i s burden o f p r o v i n g t h a t 
he made the p e r s o n a l e l e c t i o n r e q u i r e d by ORS 656.128. The 
test i m o n y c o n c e r n i n g t h e c o n v e r s a t i o n s and t r a n s a c t i o n s between 
c l a i m a n t and h i s Farmers Insurance agent are not s u f f i c i e n t l y 
c o r r o b o r a t i v e t o s u s t a i n c l a i m a n t ' s burden o f p r o o f . C o n s i d e r i n g 
the r e q u i r e m e n t s o f ORS 656.128, c l a i m a n t cannot be deemed t o be a 
s u b j e c t worker under an e q u i t a b l e e s t o p p e l t h e o r y . A c c o r d i n g l y , 
we a f f i r m t h e Referee's o r d e r u p h o l d i n g t h e i n s u r e r ' s d e n i a l . 

ORDER 

The Referee's o r d e r dated August 1 , 1984 i s a f f i r m e d . 

V E R N I T A V. THOMPSON, C l a i m a n t WCB 8 4 - 0 4 2 8 4 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 8 , 1 9 8 6 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Peterson's o r d e r which awarded c l a i m a n t permanent t o t a l d i s a b i l i t y 
i n l i e u o f t h e D e t e r m i n a t i o n Order dated A p r i l 5, 1984 which 
awarded 96° f o r 30% unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
i n j u r y t o c l a i m a n t ' s s h o u l d e r s and c e r v i c a l and l u m b o s a c r a l 
s p i n e . The i s s u e on rev i e w i s e x t e n t o f unscheduled permanent 
p a r t i a l d i s a b i l i t y i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

Claimant was a p r i m a r y care p r o v i d e r f o r i n v a l i d i n - l a w s 
f o r t h i r t y y ears b e f o r e o b t a i n i n g employment a t a n u r s i n g home. 
She worked a t t h e n u r s i n g home f o r t h r e e years b e f o r e s u s t a i n i n g 
s t r a i n i n j u r i e s t o her neck, s h o u l d e r s and low back w h i l e 
a s s i s t i n g a r e s i d e n t o f the n u r s i n g home on May 20, 1983. She 
r e c e i v e d c o n s e r v a t i v e c a r e . Her a t t e n d i n g p h y s i c i a n u l t i m a t e l y 
r e l e a s e d c l a i m a n t t o r e t u r n t o work w i t h no l i f t i n g i n excess o f 
20 pounds. 

The employer had no j o b f o r c l a i m a n t which f i t w i t h i n 
her d o c t o r ' s p r e s c r i b e d l i m i t a t i o n . Claimant o b t a i n e d her 
community c o l l e g e c e r t i f i c a t i o n as a Home H e a l t h Care Aide w i t h 
t h e a s s i s t a n c e of a p r i v a t e v o c a t i o n a l r e h a b i l i t a t i o n agency w h i l e 
w o r k i n g p a r t time as a home h e a l t h care p r o v i d e r t h r o u g h two 
placement agencies. Claimant's a t t e n d i n g p h y s i c i a n , t h r o u g h t h e 
r e g i s t e r e d nurse p r a c t i t i o n e r who was under h i s s u p e r v i s i o n , 
a u t h o r i z e d c l a i m a n t ' s r e t u r n t o work and approved t h e j o b 
d e s c r i p t i o n o f Home H e a l t h Care Aide. 

Claimant's l i m i t a t i o n s were known t o t h e placement 
agencies a t which c l a i m a n t r e g i s t e r e d . Claimant o b t a i n e d a few 
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placements t h r o u g h two agencies as a home h e a l t h care a i d e , b u t 
t h e jobs r e q u i r e d her t o l i f t i n excess o f her p r e s c r i b e d l i m i t s . 
I n J u l y 1984 c l a i m a n t was unable t o c o n t i n u e w o r k i n g because she 
i n j u r e d a f o o t . The f o o t i n j u r y was u n r e l a t e d t o employment. 
Claimant o b t a i n e d no f u r t h e r employment a f t e r t h e f o o t i n j u r y . . 

I n September 1984 c l a i m a n t was examined by a 
neurosurgeon, Dr. Cruickshank. Dr. Cruickshank r e p o r t e d h i s 
o p i n i o n t h a t c l a i m a n t ' s c o m p l a i n t s were exaggerated and 
unsupported by the p h y s i c a l e x a m i n a t i o n f i n d i n g s . He recommended 
c o n t i n u i n g s u p p o r t i v e c o n s e r v a t i v e c a r e . I n October 1984 Dr. 
L e a v i t t , g e n e r a l p r a c t i t i o n e r , wrote a c r y p t i c l e t t e r w i t h t h e 
c o n c l u s i o n t h a t c l a i m a n t w i l l never do manual l a b o r a g a i n . There 
i s n o t h i n g e l s e i n the r e c o r d from Dr. L e a v i t t . 

Claimant t e s t i f i e d t h a t she would l i k e t o r e t u r n t o work 
as a home h e a l t h care a i d e but t h a t she t h i n k s no one would h i r e 
her. She has not r e t u r n e d t o the Upjohn agency because someone 
t h e r e s a i d they would not r e f e r her out on jobs i f she c o u l d n o t 
do l i f t i n g work. Claimant was supposed t o n o t i f y t h e Q u a l i t y Care 
agency t h a t she was aga i n a v a i l a b l e f o r r e f e r r a l s a f t e r she 
completed moving her household, but she had not c a l l e d t h e agency 
by the time o f t h e h e a r i n g . 

The Upjohn agency had accepted c l a i m a n t f o r r e f e r r a l 
knowing t h a t she had a r e s t r i c t i o n on her l i f t i n g a b i l i t y . 
Whether they were unable or merely u n w i l l i n g t o p l a c e c l a i m a n t i n 
jobs w i t h i n her l i m i t a t i o n s i s not s e t t l e d by t h e r e c o r d . The 
r e c o r d c o n t a i n s o n l y c l a i m a n t ' s u n c o r r o b o r a t e d r e p r e s e n t a t i o n o f 
the statement o f an unnamed person. 

The Referee r u l e d t h a t he would c o n s i d e r t h e d i s a b i l i t y 
r e s u l t i n g from c l a i m a n t ' s subsequent u n r e l a t e d f o o t i n j u r y i n 
d e t e r m i n i n g t he e x t e n t o f permanent d i s a b i l i t y . I t was e r r o r t o 
consi d e r t he subsequent i n j u r y because i t was not r e l a t e d t o 
c l a i m a n t ' s i n d u s t r i a l i n j u r y . Emmons v. SAIF, 34 Or App 603 
(1978); E l l e n L a n k f o r d , 37 Van Na t t a 1146 (1985). 

I n o r der t o meet the burden o f p r o v i n g t h a t she i s 
permanently and t o t a l l y d i s a b l e d , c l a i m a n t must e s t a b l i s h t h a t she 
i s unable t o p e r f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
Wilson v. Weyerhaeuser, 30 Or App 403 (1977). A l t h o u g h c l a i m a n t 
i s s u b s t a n t i a l l y d i s a b l e d , she i s not t o t a l l y i n c a p a c i t a t e d . 
Because she i s capable o f p e r f o r m i n g some work, she can succeed i n 
t h e c l a i m f o r permanent and t o t a l d i s a b i l i t y o n l y i f she can prove 
t h a t she f a l l s w i t h i n t h e s o - c a l l e d " o d d - l o t 0 d o c t r i n e . The 
i m p o r t o f t h a t d o c t r i n e i s t h a t a d i s a b l e d p e r s o n , capable o f 
p e r f o r m i n g work o f some k i n d , may s t i l l be permanently and t o t a l l y 
d i s a b l e d due t o a com b i n a t i o n of p h y s i c a l impairment and s o c i a l 
and v o c a t i o n a l f a c t o r s . See Lives a y v. SAIF, 55 Or App 390 ( 1 9 8 1 ) . 

Claimant's m o t i v a t i o n i s a l s o a key f a c t o r , and t h e 
burden i s on c l a i m a n t t o e s t a b l i s h t h a t she i s w i l l i n g t o seek 
r e g u l a r g a i n f u l employment and t h a t she has made reasonable 
e f f o r t s t o o b t a i n such employment. ORS 656.206(3); Laymon v. 
SAIF, 65 Or App 146 (1983). Claimant can be excused from t h e 
requirement o f ORS 656.206(3) i f t h e r e i s a f i n d i n g t h a t i t would 
be f u t i l e f o r c l a i m a n t t o seek work based on impairment or a 
combination o f impairment w i t h s o c i a l and v o c a t i o n a l f a c t o r s . 
Butcher v. SAIF, 45 Or App 313 (198 0 ) ; George M. Turner, 37 Van 
Natta 531 (1985). .153. 



We f i n d t h a t c l a i m a n t was capable o f r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n a t t h e t i m e 
of t h e h e a r i n g , b u t had not met the seek work r e q u i r e m e n t s o f ORS 
656.206(3) nor had she proven i t would be f u t i l e f o r her t o 
attempt t o f i n d employment as a r e s u l t o f her i n d u s t r i a l i n j u r y . 
I t appears t h a t c l a i m a n t has v o l u n t a r i l y w ithdrawn from t h e work 
f o r c e as a r e s u l t o f her subsequent u n r e l a t e d f o o t i n j u r y . 
Because we f i n d t h a t c l a i m a n t i s not permanently and t o t a l l y 
d i s a b l e d , we then determine t he e x t e n t o f c l a i m a n t ' s unscheduled 
permanent p a r t i a l d i s a b i l i t y . 

E x t e n t o f permanent d i s a b i l i t y i s measured by t h e l o s s 
of e a r n i n g c a p a c i t y caused by the i n d u s t r i a l a c c i d e n t and " t a k i n g 
i n t o c o n s i d e r a t i o n t he worker's l o s s o f e a r n i n g c a p a c i t y , i f any, 
r e s u l t i n g from symptoms caused by the i n j u r y . " B a r r e t t v. D & H 
D r y w a l l , 300 Or 325 (198 5 ) . "Earning c a p a c i t y " i s d e f i n e d as a 
worker's " a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e 
broad f i e l d o f g e n e r a l o c c u p a t i o n s " and c o n s i d e r s t h e m e d i c a l 
assessment of impairment as w e l l as s o c i a l and v o c a t i o n a l 
f a c t o r s . S u r r a t t v. Gunderson Bros., 259 Or 65 (1971). 

We r e l y on med i c a l assessment and c l a i m a n t ' s t e s t i m o n y 
t o e s t a b l i s h the degree o f impairment. See G a r b u t t v. SAIF, 297 
Or 148 (198 4 ) . S o c i a l and v o c a t i o n a l f a c t o r s a re c o n s i d e r e d i n 
the t o t a l i t y o f c l a i m a n t ' s c i r c u m s t a n c e s . OAR 436-30-380, e t 
seq.; Howerton v. SAIF, 70 Or App 99 (198 4 ) ; F r a i j o v. Fred N. Bay 
News Co., 59 Or App 260 (198 2 ) . 

Claimant was 55 years o l d , had an e i g h t h grade 
e d u c a t i o n , and had e x t e n s i v e e x p e r i e n c e as a home h e a l t h care 
p r o v i d e r and i s now c e r t i f i e d as a home h e a l t h care a i d e t h r o u g h a 
community c o l l e g e program. Her a t t e n d i n g p h y s i c i a n has r e l e a s e d 
her t o r e t u r n t o l i g h t work and has approved t he j o b d e s c r i p t i o n 
of home h e a l t h care a i d e . C o n s i d e r i n g t h e impairment and t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , we conclude t h a t c l a i m a n t 
would be ad e q u a t e l y compensated by an award o f 160 degrees f o r 50 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

No o f f s e t f o r compensation p a i d pursuant t o t h e 
Referee's award of compensation f o r permanent t o t a l d i s a b i l i t y 
w i l l be a u t h o r i z e d . SAIF v. C a s t e e l , 74 Or App 566 ( 1 9 8 5 ) . 

ORDER 

The Referee's o r d e r dated February 28, 1985 i s 
m o d i f i e d . Claimant i s awarded 160 degrees f o r 50 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y i n l i e u o f a l l p r i o r 
awards. Claimant's a t t o r n e y fees s h a l l be a d j u s t e d a c c o r d i n g l y . 

D A N I E L J . S A B 0 L , C l a i m a n t WCB 8 4 - 1 1 1 1 4 
Mai a g o n & M o o r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 1 9 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y S e c o n d O r d e r on R e c o n s i d e r a t i o n 

Claimant has asked t h a t we award an a d d i t i o n a l 
i n s u r e r - p a i d a t t o r n e y f ee f o r s e r v i c e s b e f o r e t h e Board i n response 
t o the SAIF C o r p o r a t i o n ' s request f o r r e c o n s i d e r a t i o n o f our Order 
on Review dated December 17, 1985. We abated t h a t o r d e r and 
requested f u r t h e r b r i e f s from the p a r t i e s . On January 2 1 , 1986 we 
issu e d our Order on R e c o n s i d e r a t i o n i n which we r e p u b l i s h e d our 
p r e v i o u s o r d e r . We conclude t h a t c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l 
a t t o r n e y fees i s w e l l - t a k e n . The a d d i t i o n a l proceedings a r i s i n g 
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out o f SAIF's request f o r r e c o n s i d e r a t i o n r e q u i r e d a d d i t i o n a l 
e f f o r t by c l a i m a n t ' s a t t o r n e y s and r e s u l t e d i n a second f u l l r e v i e w 
o f t h e case. 

ORDER 

Claimant's motion f o r a d d i t i o n a l a t t o r n e y fees on 
r e c o n s i d e r a t i o n i s a l l o w e d . The Order on R e c o n s i d e r a t i o n dated 
January 2 1 , 1986 i s m o d i f i e d t o award c l a i m a n t ' s a t t o r n e y a 
reasonable a t t o r n e y fee f o r s e r v i c e s b e f o r e t he Board on 
r e c o n s i d e r a t i o n i n the sum of $300, payable by the SAIF C o r p o r a t i o n 
i n a d d i t i o n t o compensation and i n a d d i t i o n t o a l l o t h e r a t t o r n e y 
f e e s awarded i n t h i s case. As m o d i f i e d , t he Order on 
R e c o n s i d e r a t i o n i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

DAVID A. B E R K E Y , C l a i m a n t 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer, P u b l i s h e r s Paper Company, r e q u e s t s 
review of those p o r t i o n s o f Referee S e i f e r t ' s o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and upheld EBI Companies' 
d e n i a l o f c l a i m a n t ' s new i n j u r y c l a i m . Claimant c r o s s - r e q u e s t s review 
of those p o r t i o n s o f the Referee's o r d e r t h a t a f f i r m e d t h e 
D e t e r m i n a t i o n Order t h a t awarded 32 degrees f o r 10 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o the low back and approved 
P u b l i s h e r s ' r e c o v e r y o f o v e r p a i d temporary d i s a b i l i t y compensation. 
The i s s u e s are r e s p o n s i b i l i t y between subsequent employers, e x t e n t o f 
d i s a b i l i t y and o f f s e t o f o v e r p a i d compensation. 

The Board a f f i r m s and adopts those p o r t i o n s of t h e Referee's 
o r d e r t h a t address the iss u e s of r e s p o n s i b i l i t y and e x t e n t o f 
d i s a b i l i t y . We a l s o a f f i r m t h e Referee's order on t h e i s s u e o f o f f s e t 
o f o v e r p a i d compensation; however, because t h i s case p r e s e n t s a 
q u e s t i o n not p r e v i o u s l y addressed by us, we wish t o make c l e a r our 
reasons f o r a p p r o v i n g t he o f f s e t i n t h i s case. 

The f a c t s r e l a t i n g t o t h e o f f s e t i s s u e are u n c o m p l i c a t e d . 
Claimant was i n j u r e d on December 12, 1982. The c l a i m was f i r s t c l o s e d 
by a D e t e r m i n a t i o n Order m a i l e d May 18, 1983, which was amended i n 
r e s p e c t s not r e l e v a n t t o t h i s i s s u e on May 27, 1983. The 
D e t e r m i n a t i o n Orders awarded temporary d i s a b i l i t y compensation t h r o u g h 
A p r i l 13, 1983, but d i d not g r a n t a permanent d i s a b i l i t y award. The 
employer o v e r p a i d temporary d i s a b i l i t y compensation f o r t h e p e r i o d 
A p r i l 13, 1983 t h r o u g h May 18, 1983. 

Claimant was i n j u r e d a g a i n on A p r i l 29, 1983, w h i l e employed 
by EBI's i n s u r e d . Both EBI and P u b l i s h e r s conceded t h a t c l a i m a n t ' s 
c o n d i t i o n was as t h e r e s u l t o f a compensable i n j u r y or a g g r a v a t i o n , 
b u t b o t h denied r e s p o n s i b i l i t y . P u b l i s h e r s was d e s i g n a t e d as p a y i n g 
agent by the Compliance D i v i s i o n p u r s u a n t t o ORS 656.307. Claimant 
a g a i n became m e d i c a l l y s t a t i o n a r y and on A p r i l 6, 1984 h i s c l a i m was 
c l o s e d under t h e P u b l i s h e r s c l a i m , t h e r e s p o n s i b i l i t y q u e s t i o n 
r e m a i n i n g u n r e s o l v e d . The A p r i l 6, 1984 D e t e r m i n a t i o n Order awarded 
temporary d i s a b i l i t y compensation from A p r i l 29, 1983 t h r o u g h March 
21 , 1984 and g r a n t e d c l a i m a n t 32 degrees f o r 10 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s low back. 
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The c o m b i n a t i o n of the t h r e e D e t e r m i n a t i o n Orders' awards o f 
temporary d i s a b i l i t y compensation r e s u l t e d i n o v e r p a i d compensation 
d u r i n g t he p e r i o d s A p r i l 13 thro u g h A p r i l 28, 1983 and March 21 
through A p r i l 6, 1984. P u b l i s h e r s o f f s e t t h e o v e r p a i d temporary 
d i s a b i l i t y compensation a g a i n s t t he permanent d i s a b i l i t y award g r a n t e d 
by the A p r i l 6, 1984 D e t e r m i n a t i o n Order and presumably p a i d t h e 
remainder t o c l a i m a n t . Claimant does not d i s p u t e t h e f a c t o f o v e r p a i d 
compensation nor t h e amount t h e r e o f . His c o n t e n t i o n i s t h a t t h e 
procedure used by P u b l i s h e r s t o c o l l e c t t h e o f f s e t was c o n t r a r y t o the 
r u l e of Forney v. Western S t a t e s Plywood, 66 Or App 155, 160 ( 1 9 8 3 ) , 
a f f ' d , 297 Or 628 (19 8 4 ) . 

I n Forney, t h e Court o f Appeals i n v a l i d a t e d a Workers' 
Compensation Department r u l e (former OAR 436-54-320) t h a t p u r p o r t e d l y 
a u t h o r i z e d i n s u r e r s and employers t o reduce b e n e f i t s w i t h o u t p r i o r 
a u t h o r i z a t i o n from t he E v a l u a t i o n D i v i s i o n , on t h e ground t h a t t h e 
r u l e was an a t t e m p t t o expand t h e p r e c i s e language of ORS 656.268(4) 
and 656.325(6). The former s t a t u t e , i n r e l e v a n t p a r t , a u t h o r i z e s 
a d j u s tments i n compensation by the Department and the l a t t e r p r o v i d e s 
f o r h e a r i n g s upon t h e r e q u e s t o f any p a r t y on a m a t t e r c o n c e r n i n g 
r e d u c t i o n o f b e n e f i t s . The c o u r t reasoned t h a t an employer or i n s u r e r 
c o u l d o b t a i n a u t h o r i z a t i o n f rom t he Department t o recover o v e r p a i d 
compensation i n t h e p r o c e s s i n g t h a t r e s u l t s i n a D e t e r m i n a t i o n Order, 
or c o u l d o b t a i n a u t h o r i z a t i o n from a Referee or t h e Board t h e r e a f t e r 
by r e q u e s t i n g a h e a r i n g , but t h a t former OAR 436-54-320 appeared t o 
a u t h o r i z e r e d u c t i o n o f b e n e f i t s w i t h o u t f o l l o w i n g t h e proce d u r e s 
p r o v i d e d by e i t h e r ORS 656.268(4) or ORS 656.325(6). 

We conclude t h a t t h e problem t h a t e x i s t e d i n t h e Forney case 
does not e x i s t i n t h i s case.. The A p r i l 6, 1984 D e t e r m i n a t i o n Order i n 
t h i s case c o n t a i n s t he f o l l o w i n g t y p e w r i t t e n s t a t e m e n t : "DEDUCTION OF 
OVERPAID TEMPORARY DISABILITY FROM PERMANENT DISABILITY IS APPROVED." 
ORS 656.268(4) p r o v i d e s i n r e l e v a n t p a r t : 

"Any d e t e r m i n a t i o n under t h i s s u b s e c t i o n may 
i n c l u d e necessary a d j u s t m e n t s i n compensation 
p a i d or payable p r i o r t o the d e t e r m i n a t i o n , 
i n c l u d i n g d i s a l l o w a n c e o f permanent d i s a b i l i t y 
payments p r e m a t u r e l y made, c r e d i t i n g temporary 
d i s a b i l i t y payments a g a i n s t permanent 
d i s a b i l i t y awards and payment o f temporary 
d i s a b i l i t y payments which were payable but not 
p a i d . . . . " (Emphasis added.) 

The a d j u s t m e n t i n compensation made by t h e employer — 
o v e r p a i d temporary d i s a b i l i t y a g a i n s t permanent d i s a b i l i t y — i s 
e x p r e s s l y a u t h o r i z e d by ORS 656.268(4) and i s e x p r e s s l y a u t h o r i z e d by 
th e language i n s e r t e d by t h e E v a l u a t i o n D i v i s i o n i n t o t h e 
i n d i v i d u a l i z e d " f i n d i n g s " p o r t i o n o f t h e D e t e r m i n a t i o n Order i s s u e d on 
A p r i l 6, 1984. 

We have concluded i n Robert L. Poague, 38 Van N a t t a 157 
(WCB Case No. 83-12181, decided t h i s d a t e ) , t h a t t h e p r e p r i n t e d 
language chosen by t h e E v a l u a t i o n D i v i s i o n and i n c l u d e d i n ev e r y 
D e t e r m i n a t i o n Order i s s u e d by the Workers' Compensation Department i s 
not adequate a u t h o r i z a t i o n t o an employer or i n s u r e r t o o f f s e t 
o v e r p a i d temporary d i s a b i l i t y payments a g a i n s t permanent d i s a b i l i t y 
awards p u r s u a n t t o ORS 656.268(4). Our d i s t i n c t i o n i s based upon the 
f a c t t h a t t h e p r e p r i n t e d language serves o n l y as an obscure n o t i c e i n 
the " f i n e p r i n t " t h a t a c l a i m a n t ' s d i s a b i l i t y award might be s u b j e c t 
t o some a d j u s t m e n t . We h e l d t h a t such language i s not s u f f i c i e n t t o 
a u t h o r i z e a s p e c i f i c o f f s e t i n a s p e c i f i c case. I n t h i s case, t h e 
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language a u t h o r i z i n g t h e o f f s e t appears i n b o l d t y p e i n t h e p o r t i o n o f 
the o r d e r t h a t i s d i r e c t e d a t t h i s s p e c i f i c c l a i m a n t and t h i s s p e c i f i c 
award. We conclude t h a t t he E v a l u a t i o n D i v i s i o n a u t h o r i z e d t h i s 
o f f s e t s p e c i f i c a l l y , i n response t o t h e employer's s p e c i f i c r e q u e s t 
f o r an o f f s e t o f o v e r p a i d temporary d i s a b i l i t y . 

ORDER 

The o r d e r of t h e Referee dated J u l y 27, 1984 i s a f f i r m e d . 

ROBERT L . POAGUE, C l a i m a n t WCB 8 3 - 1 2 1 8 1 
E v o h l F . M a l a g o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 0 , 1 9 8 6 
F o s s , W h i t t y & R o e s s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Podnar's 
o r d e r t h a t d i s a l l o w e d an o f f s e t o f o v e r p a i d temporary d i s a b i l i t y 
compensation o u t of a permanent d i s a b i l i t y award on t h e ground 
t h a t the o f f s e t was taken w i t h o u t p r i o r a u t h o r i z a t i o n o f t h e 
E v a l u a t i o n D i v i s i o n o f t h e Workers' Compensation Department. The 
i s s u e i s t h e p r o p r i e t y o f t h e o f f s e t . The f a c t s a r e not d i s p u t e d . 

Claimant s u f f e r e d an i n d u s t r i a l i n j u r y i n January 1982. 
His t r e a t i n g p h y s i c i a n d e c l a r e d him t o be m e d i c a l l y s t a t i o n a r y as 
of November 12, 1982. On January 18, 1983 a D e t e r m i n a t i o n Order 
was i s s u e d c l o s i n g c l a i m a n t ' s c l a i m w i t h an award o f temporary 
d i s a b i l i t y compensation t h r o u g h November 12, 1982 and an award o f 
48 degrees f o r 15 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r i n j u r y t o t h e low and mid back. Because SAIF c o n t i n u e d t o pay 
temporary d i s a b i l i t y compensation a f t e r c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y u n t i l t h e issuance of the D e t e r m i n a t i o n Order, ORS 
656.268(2), an overpayment o f $1,829.43 i n temporary d i s a b i l i t y 
compensation r e s u l t e d . Claimant does not d i s p u t e t h e f a c t o f t h e 
overpayment nor the amount t h e r e o f . SAIF deducted the overpayment 
from c l a i m a n t ' s permanent d i s a b i l i t y award and p a i d the remainder 
t o c l a i m a n t . 

The Referee concluded t h a t t h e manner i n which SAIF 
c o l l e c t e d t h e overpayment was i n v i o l a t i o n o f Forney v. Western 
S t a t e s Plywood, 66 Or App 155 ( 1 9 8 3 ) , a f f ' d , 297 Or 628 ( 1 9 8 4 ) , 
because SAIF d i d not have p r e v i o u s a u t h o r i z a t i o n from t h e 
E v a l u a t i o n D i v i s i o n o f t h e Workers' Compensation Department t o 
c o l l e c t t h e overpayment by o f f s e t . SAIF a s s e r t s t h a t i t d i d have 
p r i o r a u t h o r i z a t i o n t o c o l l e c t t he overpayment by o f f s e t t i n g i t 
a g a i n s t t h e permanent d i s a b i l i t y award, by v i r t u e o f t h e f o l l o w i n g 
language t h a t i s p r i n t e d as a p a r t o f every D e t e r m i n a t i o n Order 
i s s u e d by t h e Workers* Compensation Department: " A l s o , any 
temporary t o t a l d i s a b i l i t y payment you might have r e c e i v e d a f t e r 
the t e r m i n a t i o n date s p e c i f i e d w i l l be t r e a t e d as an advance 
payment on your award, i f any." 

I n Forney v. Western S t a t e s Plywood, supra, t h e Court of 
Appeals i n v a l i d a t e d a Workers' Compensation Department r u l e 
( f ormer OAR 436-54-320) t h a t p u r p o r t e d l y a u t h o r i z e d i n s u r e r s and 
employers t o reduce b e n e f i t s w i t h o u t p r i o r a u t h o r i z a t i o n f r o m t h e 
E v a l u a t i o n D i v i s i o n , on t h e ground t h a t t h e r u l e was an a t t e m p t t o 
expand t h e p r e c i s e language of ORS 656.268(4) and 656.325(6). The 
former s t a t u t e , i n r e l e v a n t p a r t , a u t h o r i z e s a d j u s t m e n t s i n 
compensation by t h e Department and t h e l a t t e r p r o v i d e s f o r 
h e a r i n g s upon t h e r e q u e s t of any p a r t y on a m a t t e r c o n c e r n i n g 
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r e d u c t i o n o f b e n e f i t s . The c o u r t reasoned t h a t an employer or 
i n s u r e r c o u l d o b t a i n a u t h o r i z a t i o n f r o m t h e Department t o r e c o v e r 
o v e r p a i d compensation i n t h e p r o c e s s i n g t h a t r e s u l t s i n a 
D e t e r m i n a t i o n Order, or c o u l d o b t a i n a u t h o r i z a t i o n from a Referee 
or the Board t h e r e a f t e r by r e q u e s t i n g a h e a r i n g , b u t t h a t former 
OAR 436-54-320 appeared t o a u t h o r i z e r e d u c t i o n o f b e n e f i t s w i t h o u t 
f o l l o w i n g t h e procedures p r o v i d e d by e i t h e r ORS 656.268(4) or ORS 
656.325(6). 

ORS 656.268(4) p r o v i d e s i n r e l e v a n t p a r t : 

"Any d e t e r m i n a t i o n under t h i s s u b s e c t i o n 
may i n c l u d e necessary adjustments i n 
compensation p a i d or payable p r i o r t o t h e 
d e t e r m i n a t i o n , i n c l u d i n g d i s a l l o w a n c e o f 
permanent d i s a b i l i t y payments p r e m a t u r e l y 
made, c r e d i t i n g temporary d i s a b i l i t y 
payments a g a i n s t permanent d i s a b i l i t y awards 
and payment o f temporary d i s a b i l i t y payments 
which were payable but not p a i d . . . . " 
(Emphasis added.) 

The a d j u s t m e n t i n compensation made by SAIF — o v e r p a i d 
temporary d i s a b i l i t y a g a i n s t permanent d i s a b i l i t y — i s e x p r e s s l y 
• a u t h o r i z e d by ORS 656.268(4). We a r e , however, unable t o accept 
SAIF's a s s e r t i o n t h a t t h e above-quoted " b o i l e r p l a t e " language 
c o n t a i n e d i n a l l D e t e r m i n a t i o n Orders c o n s t i t u t e s s u f f i c i e n t 
a u t h o r i t y t o a l l o w a s p e c i f i c o f f s e t from a s p e c i f i c c l a i m a n t . We 
f i n d and h o l d t h a t , a t b e s t , the quoted language serves o n l y as a 
r e l a t i v e l y obscure n o t i c e t h a t t h e c l a i m a n t ' s permanent d i s a b i l i t y 
award might be s u b j e c t t o some a d j u s t m e n t . 

We have t h i s d ate decided David A. Berkey, 38 Van 
N a t t a 1 5 5 (WCB Case Nos. 83-05108 & 83-10234), i n which we have 
h e l d t h a t language s i m i l a r t o t h a t c o n t a i n e d i n t h e p r e p r i n t e d 
p o r t i o n o f a l l D e t e r m i n a t i o n Orders i s s u f f i c i e n t t o a u t h o r i z e an 
o f f s e t i f i t appears i n b o l d - f a c e d t y p e i n t h e i n d i v i d u a l i z e d 
" f i n d i n g s " p o r t i o n of a D e t e r m i n a t i o n Order. We have based t h i s 
d i s t i n c t i o n on t h e prominence o f t h e t y p e d language and t h e f a c t 
t h a t i t appears i n t h e p o r t i o n o f t h e o r d e r d i r e c t e d a t t h e 
i n d i v i d u a l c l a i m a n t . 

ORDER 

The Referee's o r d e r dated May 17, 1984 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $575 as a reasonable a t t o r n e y f e e 
f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF C o r p o r a t i o n 
i n a d d i t i o n t o compensation. 

CHARLES W. R O L L E R , C l a i m a n t WCB 8 2 - 0 8 8 8 6 & 8 3 - 0 7 6 8 5 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 0 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n of our Order on 
Review dated January 24, 1986, t o t h e e x t e n t t h a t t h e o r d e r d i d 
not a l l o w a f e e f o r c l a i m a n t ' s a t t o r n e y . The r e q u e s t f o r 
r e c o n s i d e r a t i o n i s a l l o w e d . 

I n our p r e v i o u s o r d e r , we r e v e r s e d t h a t p o r t i o n o f t h e 
Referee's o r d e r t h a t s e t a s i d e an August 17, 1982 D e t e r m i n a t i o n 
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Order t h a t awarded c l a i m a n t 64 degrees f o r 20 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . We determined t h a t , c o n s i d e r i n g 
t h a t c l a i m a n t w i t h d r e w h i s request f o r h e a r i n g on the 1982 
D e t e r m i n a t i o n Order and t h e employer d i d not r e q u e s t a h e a r i n g 
w i t h i n one year of the o r d e r , the Referee was w i t h o u t 
j u r i s d i c t i o n . Claimant now urges t h a t h i s a t t o r n e y i s e n t i t l e d t o 
a fee under the p r o v i s i o n s of ORS 656.386(1). 

ORS 656.386 p r o v i d e s i n r e l e v a n t p a r t ^ T " ^ " ^ 

" ( 1 ) I n a l l cases i n v o l v i n g a c c i d e n t a l 
i n j u r i e s where a c l a i m a n t f i n a l l y p r e v a i l s 
i n an appeal t o t h e Court of Appeals or 
p e t i t i o n f o r review t o t h e Supreme Court 
from an o r d e r or d e c i s i o n denying the c l a i m 
f o r compensation, t h e c o u r t s h a l l a l l o w a 
reasonable f e e t o the c l a i m a n t ' s a t t o r n e y . 
I n such r e j e c t e d cases where the c l a i m a n t 
p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e t h e 
r e f e r e e or i n a review by the board i t s e l f , 
t h en the r e f e r e e or the board s h a l l a l l o w a 
reasonable a t t o r n e y f e e . . . . A t t o r n e y 
fees p r o v i d e d f o r i n t h i s s e c t i o n s h a l l be 
p a i d by the i n s u r e r or s e l f - i n s u r e d 
employer. 
" ( 2 ) I n a l l o t h e r cases a t t o r n e y fees s h a l l 
c o n t i n u e t o be p a i d from the c l a i m a n t ' s 
award of compensation except as o t h e r w i s e 
p r o v i d e d i n ORS 656.382." (Emphasis added.) 

T h i s p r o c e e d i n g does not i n v o l v e a denied c l a i m and does 
not i n v o l v e any of the s i t u a t i o n s p r o v i d e d f o r i n ORS 656.382. 
T h e r e f o r e , t h e r e i s no s t a t u t o r y a u t h o r i t y f o r an award o f an 
employer-paid a t t o r n e y f e e . T h i s , t h e n , i s one of the " a l l o t h e r 
cases" i n which any a t t o r n e y fee a u t h o r i z e d by t h e Board must be 
p a i d "from t h e c l a i m a n t ' s award of compensation . . . ." By r u l e , 
t h e Board has e s t a b l i s h e d t h a t such a f e e s h a l l be 25 p e r c e n t o f 
i n c r e a s e d compensation, over t h a t awarded by the Referee, not t o 
exceed $3,000 f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w . OAR 
438-47-040(1). The $3,000 maximum i s a g u i d e l i n e ; t h e a c t u a l 
a t t o r n e y f e e award must be based upon the e f f o r t s o f counsel and 
t h e r e s u l t o b t a i n e d f o r the c l a i m a n t . OAR 438-47-010(2). 

Based upon the e f f o r t o f counsel and t h e r e s u l t o b t a i n e d 
f o r c l a i m a n t i n t h i s case, we conclude t h a t c l a i m a n t ' s a t t o r n e y 
s h o u l d be a l l o w e d a reasonable a t t o r n e y f e e of 25% of t h e 
i n c r e a s e d compensation awarded by t h e Board (64 degrees 
unscheduled permanent p a r t i a l d i s a b i l i t y ) , n o t t o exceed $1,000, 
f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w , payable out o f and 
not i n a d d i t i o n t o c l a i m a n t ' s compensation. We a l l o w t h i s 
a t t o r n e y f e e w i t h f u l l awareness t h a t t h e compensation has a l r e a d y 
been p a i d t o c l a i m a n t . 

ORDER 

Our Order on Review dated January 24, 1986 i s m o d i f i e d 
t o a l l o w c l a i m a n t ' s a t t o r n e y a reasonable a t t o r n e y fee f o r 
s e r v i c e s a t h e a r i n g and on Board r e v i e w o f 25 p e r c e n t o f t h e 
i n c r e a s e d compensation awarded by our p r e v i o u s o r d e r , not t o 
exceed $1,000, payable out of and not i n a d d i t i o n t o c l a i m a n t ' s 
compensation. As m o d i f i e d , the Order on Review dated January 24, 
1986 i s r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 



JAN D. WALKER, C l a i m a n t WCB 8 4 - 0 3 7 7 1 
R o y c e , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 0 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee S t . M a r t i n ' s o r d e r 
t h a t upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s i n d u s t r i a l 
i n j u r y c l a i m f o r the l e f t l e g . The s o l e i s s u e on r e v i e w i s 
whether c l a i m a n t ' s i n j u r y arose out of and i n t h e course o f her 
employment. 

At the t i m e o f her i n j u r y c l a i m a n t was an a d m i n i s t r a t i v e 
a s s i s t a n t employed by t h e Oregon H e a l t h Sciences U n i v e r s i t y , a 
f a c i l i t y w i t h i n t h e Oregon Department of Higher E d u c a t i o n system. 
Claimant was a l s o e n r o l l e d a t P o r t l a n d S t a t e U n i v e r s i t y , t a k i n g 
c l a s s e s toward an undergraduate degree i n a h e a l t h - r e l a t e d f i e l d . 
Because one o f c l a i m a n t ' s u n i v e r s i t y c l a s s e s was h e l d d u r i n g work 
hour s , she asked f o r and r e c e i v e d p e r m i s s i o n from her employer t o 
r e a r r a n g e her work schedule t o a l l o w her t o a t t e n d c l a s s . 
Claimant came t o work e a r l y so t h a t she c o u l d l e a v e t o a t t e n d her 
mid-morning c l a s s . 

On the morning o f January 12, 1984, c l a i m a n t l e f t t h e 
b u i l d i n g i n which she worked and walked t o a bus s t o p where she 
w a i t e d f o r a c i t y bus t o t a k e her t o downtown P o r t l a n d . A c c o r d i n g 
t o c l a i m a n t ' s t e s t i m o n y , the bus a r r i v e d b u t f a i l e d t o s t o p f o r 
her a t t h e d e s i g n a t e d s t o p . I t c o n t i n u e d around a s h a r p , d o w n h i l l 
c o r n e r b e f o r e t h e d r i v e r a p p a r e n t l y saw c l a i m a n t and stopped f o r 
her. Claimant l e f t t h e bus s t o p and took a s h o r t c u t down a p a t h 
across a grassy s l o p e i n an a t t e m p t t o c a t c h up t o t h e bus. On 
t h e way down t h e p a t h c l a i m a n t f e l l , b r e a k i n g her l e f t l e g . The 
grassy s l o p e i s owned and m a i n t a i n e d by t h e Oregon H e a l t h Sciences 
U n i v e r s i t y . 

Claimant f i l e d a c l a i m , which was denied by SAIF on t h e 
ground t h a t c l a i m a n t ' s i n j u r y d i d not a r i s e out of or i n t h e 
course o f her employment. The Referee a f f i r m e d SAIF's d e n i a l , 
h o l d i n g t h a t c l a i m a n t ' s i n j u r i e s were not compensable because t h e y 
o c c u r r e d w h i l e she was on a " p e r s o n a l m i s s i o n . " 

On r e v i e w c l a i m a n t argues t h a t her i n j u r y i s compensable 
under t h e " p a r k i n g l o t " e x c e p t i o n t o t h e "going and coming r u l e . " 
I n t h e a l t e r n a t i v e , she argues t h a t the i n j u r y i s compensable 
under t h e " w o r k - c o n n e c t i o n " a n a l y s i s d i s c u s s e d i n Rogers v. SAIF, 
289 Or 633 ( 1 9 8 0 ) . Because we agree w i t h c l a i m a n t t h a t her c l a i m 
i s compensable under the " p a r k i n g l o t " r u l e , we need not address 
her c o n t e n t i o n s r e g a r d i n g the "work-connection" t e s t . 

As a g e n e r a l r u l e , i n j u r i e s s u s t a i n e d by a worker w h i l e 
g o i n g t o or coming from work are not compensable. Brown v. SAIF, 
43 Or App 447 ( 1 9 7 9 ) ; Gumbrecht v. SAIF, 21 Or App 21 Or App 389 
( 1 9 7 5 ) ; Theodore P. Brown, 36 Van N a t t a 51 ( 1 9 8 4 ) . There are 
e x c e p t i o n s t o t h e g e n e r a l r u l e , however. One i s t h e " p a r k i n g l o t " 
e x c e p t i o n s e t f o r t h i n a s e r i e s o f c o u r t cases, Montgomery v. 
SIAC, 224 Or 380 ( 1 9 6 0 ) ; Montgomery Ward v. M a l i n e n , 71 Or App 457 
( 1 9 8 4 ) ; Montgomery Ward v. C u t t e r , 64 Or App 759 ( 1 9 8 3 ) ; W i l l i s v. 
SAIF, 3 Or App 565 ( 1 9 7 0 ) , and a p p l i e d most r e c e n t l y by t h e Board 
i n Theodore C. C o l l i e r , 37 Van N a t t a 1205 ( 1 9 8 5 ) . The p a r k i n g l o t 
e x c e p t i o n p r o v i d e s t h a t an i n j u r y s u s t a i n e d w h i l e t h e worker i s 
g o i n g t o or coming from work i s compensable i f i t occurs i n an 
area c o n t r o l l e d by the employer and the area i s t h e o n l y 
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p r a c t i c a b l e means by which the worker can get t o or from t h e 
w o r k s i t e . 

I n Montgomery Ward y. M a l i n e n , supra, t h e c l a i m a n t was 
r e t u r n i n g t o work from a morning of j u r y d u t y when she s l i p p e d and 
f e l l on an i c y p u b l i c s i d e w a l k next t o the employer's p a r k i n g 
l o t . The s i d e w a l k r e p r e s e n t e d one o f two means o f e n t e r i n g t h e 
employer's b u s i n e s s , w i t h the r e m a i n i n g means be i n g more hazardous 
tha n the s i d e w a l k . The employer had assumed c o n t r o l over t h e 
s i d e w a l k by e s t a b l i s h i n g a p o l i c y o f c l e a r i n g i t o f i c e and snow 
when necessary. The employer denied c l a i m a n t ' s c l a i m on t h e 
ground t h a t a t the t i m e o f her i n j u r y , c l a i m a n t was r e t u r n i n g t o 
work from a p e r s o n a l a c t i v i t y u n r e l a t e d t o her employment. The 
Referee s e t a s i d e the d e n i a l and the Board a f f i r m e d . The Court o f 
Appeals a f f i r m e d the Board's o r d e r , h o l d i n g : 

" I t makes no d i f f e r e n c e t h a t c l a i m a n t had been 
p e r f o r m i n g a c i v i c d u t y or t h a t she was coming 
t o work i n s t e a d of l e a v i n g i t . What i s 
c o n t r o l l i n g i s t h a t she was coming t o work by 
the o n l y p r a c t i c a b l e r o u t e across an area t h a t 
was s u b j e c t t o the employer's c o n t r o l . " 

I n Theodore C. C o l l i e r , s upra, c l a i m a n t was h i r e d t o 
d r i v e dump t r u c k by a s u b c o n t r a c t o r f o r a p a v i n g company. He 
s u s t a i n e d i n j u r i e s when he drove h i s car out o f t h e employer's 
p a r k i n g l o t on the way home from work and c o l l i d e d w i t h one of the 
employer's t r u c k s . The t r u c k had been p l a c e d i n t h e northbound 
l a n e by t h e employer t o discourage t r a f f i c from u s i n g t h a t 
newly-paved l a n e . The p u b l i c highway upon which the a c c i d e n t 
o c c u r r e d was t h e o n l y t h o r o u g h f a r e by which c l a i m a n t c o u l d t r a v e l 
home. F i n d i n g t h a t the employer had assumed c o n t r o l over t h e area 
i n which c l a i m a n t was i n j u r e d , t h e Board found the c l a i m 
compensable. 

I n t h e p r e s e n t case i t i s u n c o n t r o v e r t e d t h a t t h e s i t e 
of c l a i m a n t ' s i n j u r y i s an area owned and m a i n t a i n e d by t h e 
employer. I t i s a l s o c l e a r t h a t the area i n which c l a i m a n t w a i t e d 
f o r her bus i s a s t o p r e g u l a r l y used by p a t r o n s g o i n g t o and f r o m 
the Oregon H e a l t h Sciences U n i v e r s i t y by bus. There i s evidence 
t h a t the U n i v e r s i t y encourages persons t r a v e l i n g t o or from t h e 
f a c i l i t y t o use p u b l i c t r a n s p o r t a t i o n because of a severe s h o r t a g e 
of p a r k i n g space. Claimant t e s t i f i e d t h a t as b e s t she can r e c a l l , 
she took t h e bus t o work on the day she was i n j u r e d . 

We f i n d t h a t as a p r a c t i c a l m a t t e r , c l a i m a n t ' s o n l y 
means o f l e a v i n g t h e U n i v e r s i t y campus was t o go t o t h e bus s t o p 
t h a t she i n f a c t went t o i n order t o a w a i t the a r r i v a l o f t h e 
downtown bus. Her i n j u r y a d j a c e n t t o t h a t s t o p o c c u r r e d on a s i t e 
c o n t r o l l e d by the employer. Although the f a c t s of t h i s case are 
somewhat d i s s i m i l a r t o those o f M a l i n e n , C o l l i e r , e t . a l . , s u pra, 
we f i n d t h e d i f f e r e n c e s t o be i n s i g n i f i c a n t , t he " p a r k i n g l o t 
r u l e t o be a p p l i c a b l e , and c l a i m a n t ' s c l a i m t o be compensable. 

ORDER 

The Referee's order dated May 17, 1985 i s r e v e r s e d . 
Claimant's a t t o r n e y i s awarded $1,750 f o r s e r v i c e s a t h e a r i n g and 
$750 f o r s e r v i c e s b e f o r e t h e Board, t o be p a i d by the SAIF 
C o r p o r a t i o n . 
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SHARON M. DUNN, C l a i m a n t WCB-84-13386 
R o b e r t B. J o h n s t o n e , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 4 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The Referee's o r d e r i n t h i s case was m a i l e d t o t h e 
p a r t i e s on August 12, 1985. On February 10, 1986 the a t t o r n e y f o r 
the c l a i m a n t wrote t o the Board i n q u i r i n g as t o t h e s t a t u s o f a 
req u e s t f o r Board review o f the Referee's o r d e r , which was 
a l l e g e d l y m a i l e d on or about September 6, 1985. The request was 
not r e c e i v e d by t h e Board. We must i n i t i a l l y d etermine our own 
j u r i s d i c t i o n t o review t h e Referee's o r d e r . See Knapp v. 
Employment D i v i s i o n , 67 Or App 231, 133 (19 8 4 ) . 

We r e c e n t l y decided t h a t when t h e r e i s a q u e s t i o n 
r e g a r d i n g whether a request f o r Board review was t i m e l y m a i l e d t o 
the Board, p r o o f of such m a i l i n g must conform t o the r e q u i r e m e n t s 
of OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( b ) . See W i l l i a m H. K a h l , 38 Van N a t t a 93 
(WCB Case Nos. 83-00907 & 82-10923, February 7, 1986); Roy L . 
M o r r i s , 38 Van N a t t a 99V (WCB Case No. 84-05170, February 7, 1986; 
B r e t t A. Stevens, 38 Van N a t t a 110 (WCB Case No. 84-12337, 
February 7, 1986). That r u l e p r o v i d e s t h a t , " I f t he date o f 
m a i l i n g i s r e l i e d upon as the date of f i l i n g , t h e r e must be 
a c c e p t a b l e p r o o f from t he post o f f i c e o f the m a i l i n g d a t e . 
Acceptable p r o o f from t he post o f f i c e s h a l l be a r e c e i p t stamped 
by t he p o s t o f f i c e showing t h e date m a i l e d and the c e r t i f i e d or 
r e g i s t e r e d number." Because p r o o f of m a i l i n g i s e s s e n t i a l t o 
d e t e r m i n i n g our j u r i s d i c t i o n , we a p p l y t he r u l e s t r i c t l y . See 
Argonaut Insurance v. King, 63 Or App 847, 851-52 ( 1 9 8 3 ) ; A l b i a r 
v. S i l v e r c r e s t I n d u s t r i e s , I n c . , 30 Or App 281, 284 ( 1 9 7 1 ) . 

A l t h o u g h c l a i m a n t has o f f e r e d a c c e p t a b l e p r o o f o f 
m a i l i n g t o t h e SAIF C o r p o r a t i o n as r e q u i r e d by OAR 
4 3 8 - 0 5 - 0 4 0 ( 4 ) ( b ) , no such p r o o f o f m a i l i n g t o the Board has been 
o f f e r e d . We, t h e r e f o r e , conclude t h a t t i m e l y m a i l i n g t o the Board 
of a r e q u e s t f o r review has not been e s t a b l i s h e d and t h a t we a r e 
w i t h o u t j u r i s d i c t i o n t o review t he Referee's o r d e r . 

ORDER 

The request f o r review o f the Referee's o r d e r dated 
August 12, 1985 i s d i s m i s s e d . 

R U S S E L L M I L L E R , C l a i m a n t WCB 8 4 - 1 3 5 9 7 
M a l a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 4 , 1 9 8 6 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s O r d e r on D i s m i s s a l 

The Referee's o r d e r i n t h i s case was m a i l e d t o the 
p a r t i e s on September 27, 1985. On February 6, 1986 t h e a t t o r n e y 
f o r t h e s e l f - i n s u r e d employer wrote t o the Board i n q u i r i n g as t o 
the s t a t u s o f a request f o r Board review o f the Referee's o r d e r , 
which was a l l e g e d l y m a i l e d on or about October 14, 1985. The 
request was not r e c e i v e d by the Board. Claimant has moved f o r an 
or d e r d i s m i s s i n g t h e employer's request f o r Board review on t h e 
ground o f l a c k o f j u r i s d i c t i o n . 

We r e c e n t l y decided t h a t when t h e r e i s a q u e s t i o n 
r e g a r d i n g whether a request f o r Board review was t i m e l y m a i l e d t o 
the Board, p r o o f o f such m a i l i n g must conform t o the r e q u i r e m e n t s 
of OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( b ) . See W i l l i a m H. Kahl , 38 Van N a t t a 93 
(WCB Case Nos. 83-00907 & 82-10923, February 7, 1986); Roy L . 1 
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M o r r i s , 38 Van N a t t a 99 (WCB Case No. 84-05170, February 7, 1986; 
B r e t t A. Stevens, 38 Van N a t t a 110 (WCB Case No. 84-12337, 
February 7, 1986). That r u l e p r o v i d e s t h a t , " I f the date o f 
m a i l i n g i s r e l i e d upon as the date of f i l i n g , t h e r e must be 
a c c e p t a b l e p r o o f from the p o s t o f f i c e o f the m a i l i n g d a t e . 
Acceptable p r o o f from the p o s t o f f i c e s h a l l be a r e c e i p t stamped 
by the p o s t o f f i c e showing the date m a i l e d and the c e r t i f i e d or 
r e g i s t e r e d number." Because p r o o f of m a i l i n g i s e s s e n t i a l t o 
d e t e r m i n i n g our j u r i s d i c t i o n , we apply the r u l e s t r i c t l y . See 
Argonaut Insurance v. K i n g , 63 Or App 847, 851-52 ( 1 9 8 3 ) ; A l b i a r 
v. S i l v e r c r e s t I n d u s t r i e s ' ? I n c . , 30 Or App 281, 284 ( 1 9 7 1 ) . 

The employer i n t h i s case has not come f o r w a r d w i t h p r o o f 
of m a i l i n g as r e q u i r e d by OAR 4 3 8 - 0 5 - 0 4 0 ( 4 ) ( b ) . We, t h e r e f o r e , 
conclude t h a t t i m e l y m a i l i n g of a request f o r review has not been 
e s t a b l i s h e d and t h a t we are w i t h o u t j u r i s d i c t i o n t o r e v i e w t h e 
Referee's o r d e r . Under these c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y 
i s n o t e n t i t l e d t o an employer-paid a t t o r n e y f e e . Rodney C. 
S t r a u s s , 37 Van N a t t a 1212, 1214 (1985). 

ORDER 

The request f o r review of t h e Referee's o r d e r dated 
September 27, 1985 i s d i s m i s s e d . __________ 

ROGER A. S H 0 F F , C l a i m a n t WCB 8 4 - 0 6 3 4 7 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 4 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f those p o r t i o n s 
of Referee T. Lavere Johnson's order which: (1) s e t a s i d e SAIF's 
p a r t i a l d e n i a l of a c l a i m f o r p s y c h i a t r i c d i s a b i l i t y ; (2) s e t a s i d e 
t h e D e t e r m i n a t i o n Order dated September 4, 1984 which awarded 48 
degrees f o r 15 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r i n j u r y t o c l a i m a n t ' s back; and (3) awarded compensation f o r 
permanent t o t a l d i s a b i l i t y . Claimant c r o s s - r e q u e s t s review o f 
t h a t p o r t i o n of the order which awarded a t t o r n e y fees of $3,000 
and denied c l a i m a n t ' s motion t o withdraw the O p i n i o n and Order t o 
r e c o n s i d e r and a l l o w a fee p e t i t i o n f o r an e x t r a o r d i n a r y f e e . 
Claimant a l l e g e s t h a t the Referee abused h i s d i s c r e t i o n when he 
r e f u s e d t o withdraw h i s o p i n i o n and a l l o w c l a i m a n t t o p r e s e n t a 
fe e p e t i t i o n and r e q u e s t s remand t o reopen the r e c o r d t o submit a 
fe e p e t i t i o n . The i s s u e s on review are c o m p e n s a b i l i t y of a 
p s y c h i a t r i c d i s a b i l i t y c l a i m , e x t e n t of permanent d i s a b i l i t y 
i n c l u d i n g permanent t o t a l d i s a b i l i t y , a t t o r n e y f e e s , and whether 
t o remand t o a l l o w p r e s e n t a t i o n of a f e e p e t i t i o n on t h e r e c o r d . 

The Board a f f i r m s the Referee w i t h the f o l l o w i n g 
comment. We f i n d t he p s y c h i a t r i c d i s a b i l i t y c l a i m was c a u s a l l y 
r e l a t e d t o c l a i m a n t ' s back i n j u r y . There i s evidence t h a t 
i n d i c a t e s t h a t c l a i m a n t ' s d e p r e s s i v e d i s o r d e r may have been a 
p r e e x i s t i n g c o n d i t i o n . T h e r e f o r e , we make the a d d i t i o n a l f i n d i n g 
t h a t the e f f e c t s of the i n j u r y worsened t h a t c o n d i t i o n . Jeld-Wen, 
I n c . v. Page, 73 Or App 136 (1985). We f u r t h e r f i n d t h a t the 
p r e e x i s t i n g d i a b e t e s r e l a t e d c o n d i t i o n s were worsened as a r e s u l t 
of t he i n d u s t r i a l i n j u r y and the p s y c h i a t r i c or p s y c h o l o g i c a l 
d i s a b i l i t y . Cf. Kobayashi v. Siuslaw Care Center, 76 Or App 320 
( 1 9 8 5 ) . We conclude t h a t the r e c o r d e s t a b l i s h e s t h a t c l a i m a n t i s 
permanently and t o t a l l y d i s a b l e d by reason of h i s medical c o n d i t i o n 
a l o n e . -163-



On t h e i s s u e o f the a t t o r n e y fees awarded by t h e 
Referee, c l a i m a n t has s u b m i t t e d a l i s t of s e r v i c e s and hours. The 
Referee awarded a t t o r n e y fees a t t h e maximum o f h i s d i s c r e t i o n 
absent a showing of e x t r a o r d i n a r y s e r v i c e s . See L a r r y J. 
G i l d e r s l e e v e , 37 Van N a t t a 1671 (198 5 ) . No sworn state m e n t was 
s u b m i t t e d t o t h e Referee. OAR 438-47-010(2). No showing was made 
a t h e a r i n g , nor was a request made a t h e a r i n g , f o r an 
e x t r a o r d i n a r y f e e . The f i r s t n o t i c e o f a request f o r a f e e f o r 
e x t r a o r d i n a r y s e r v i c e s was c l a i m a n t ' s r e q u e s t which f o l l o w e d t h e 
p u b l i c a t i o n o f t h e Referee's o r d e r . The request f o r an 
e x t r a o r d i n a r y f e e suggested compensation a t an h o u r l y r a t e o f $100 
whereas the a t t o r n e y f e e agreement on r e c o r d p r o v i d e s t h a t 
c l a i m a n t ' s a t t o r n e y c u s t o m a r i l y charges $60 per hour. We deny 
c l a i m a n t ' s r e q u e s t t o modify t he a t t o r n e y f e e s awarded. 

We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41 (1 9 8 3 ) . To 
m e r i t remand i t must be shown t h a t m a t e r i a l evidence was not 
o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . D e l f i n a P. 
Lopez, 37 Van N a t t a 164, 170 (1985). The evidence which might be 
o b t a i n e d by remand i s the a t t o r n e y ' s r e p r e s e n t a t i o n s about h i s 
s e r v i c e s up t o and i n c l u d i n g t h e h e a r i n g . We c o n s i d e r r e q u e s t s 
f o r f ees f o r e x t r a o r d i n a r y s e r v i c e s upon a sworn statement which 
need not be a n y t h i n g more than an a f f i d a v i t , but may be p r o v i d e d 
by t e s t i m o n y a t h e a r i n g . Claimant's a t t o r n e y d i d not i n d i c a t e a t 
h e a r i n g t h a t he b e l i e v e d t h a t the Referee should c o n s i d e r awarding 
a f e e f o r e x t r a o r d i n a r y s e r v i c e s and no a f f i d a v i t was s u b m i t t e d . 
We f i n d t h e r e c o r d was not i m p r o p e r l y , i n c o m p l e t e l y , or 
i n s u f f i c i e n t l y developed or heard and, t h e r e f o r e , we deny 
c l a i m a n t ' s r e q u e s t t o remand. 

Claimant's a t t o r n e y i s awarded a fee f o r s e r v i c e s on 
re v i e w . See Kenneth E. Choguette, 37 Van Nat t a 927 ( 1 9 8 5 ) . 

ORDER 

The Referee's o r d e r dated J u l y 24, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

W I L L I A M H. FL0HR, C l a i m a n t WCB 8 1 - 0 3 5 0 8 
G a r y H. J e n s e n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 6 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f Referee Cronan's or d e r t h a t 
denied h i s re q u e s t f o r temporary d i s a b i l i t y compensation i n 
a d d i t i o n t o t h a t awarded by the D e t e r m i n a t i o n Order and awarded 
c l a i m a n t 32 degrees f o r 10 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r i n j u r y t o h i s low back. The iss u e s are premature 
c l o s u r e and e x t e n t of d i s a b i l i t y . The SAIF C o r p o r a t i o n argues i n 
i t s b r i e f t h a t t h e permanent d i s a b i l i t y award sh o u l d be r e v e r s e d . 
Claimant argues t h a t t h i s case should be remanded t o the Hearings 
D i v i s i o n f o r a r e h e a r i n g . 

We may remand a ma t t e r t o the Hearings D i v i s i o n i f we 
f i n d " t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed or heard by t h e r e f e r e e ORS 
656.295(5); see B a i l e y v. SAIF, 296 Or 41, 45 (1983). C l a i m a n t , 
who was not r e p r e s e n t e d by counsel a t the h e a r i n g , but i s now 
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r e p r e s e n t e d by counsel on Board r e v i e w , advances s e v e r a l s p e c i f i c 
o b j e c t i o n s t o the procedures a t h e a r i n g and t o the t r a n s c r i p t of 
t e s t i m o n y . 

Upon i n i t i a l r e c e i p t of c l a i m a n t ' s o b j e c t i o n s t o the 
t r a n s c r i p t , we remanded t h i s case t o the P r e s i d i n g Referee f o r 
c o r r e c t i o n o f the t r a n s c r i p t , i f necessary. Two minor problems 
r e l a t i n g t o the date o f the h e a r i n g and c l a i m a n t ' s w i f e ' s c o r r e c t 
name have been c o r r e c t e d . Claimant a l s o o b j e c t e d t o the f a c t t h a t 
t he w i t n e s s e s who t e s t i f i e d a t the h e a r i n g were not sworn. The 
P r e s i d i n g Referee c o r r e c t l y observed t h a t t h e o n l y persons t o g i v e 
t e s t i m o n y were c l a i m a n t and h i s w i f e . SAIF has s t i p u l a t e d t h a t i t 
has no o b j e c t i o n t o our r e v i e w i n g t h i s case on the b a s i s of t h e 
documentary evidence and the unsworn t e s t i m o n y . Claimant has not 
suggested t h a t h i s or h i s w i f e ' s t e s t i m o n y was u n t r u t h f u l . ,We 
agree w i t h the P r e s i d i n g Referee t h a t the custom o f swearing 
w i t n e s s e s a t workers' compensation h e a r i n g s i s f o r the p r o t e c t i o n 
of t h e adverse p a r t y . We conclude t h a t f a i l u r e t o swear t h e 
wi t n e s s e s does not c o n s t i t u t e an improper or in c o m p l e t e h e a r i n g by 
the Referee under the f a c t s and p r o c e d u r a l p o s t u r e o f t h i s case. 
We a l s o note t h a t swearing of w i t n e s s e s , w h i l e customary i n 
worker s ' compensation h e a r i n g s , i s not r e q u i r e d by s t a t u t e or 
a d m i n i s t r a t i v e r u l e . Contra ORS 183.415(8) ( n o t a p p l i c a b l e t o 
t h i s agency by v i r t u e o f ORS 18 3 . 3 1 5 ( 1 ) ) . 

Claimant f u r t h e r o b j e c t s t o the f a c t t h a t a d i a l o g u e 
between t he Referee, SAIF's a t t o r n e y and c l a i m a n t was not made a 
p a r t o f the r e c o r d . The t r a n s c r i p t r e f l e c t s the f o l l o w i n g : 

"[CLAIMANT]: I t h i n k she t o l d me the o t h e r 
day on the telephone t h a t I would not be 
ab l e t o d i s c u s s a n y t h i n g p r i o r t o t h e i n j u r y 
a t the h e a r i n g . When I was t a l k i n g about 
— you were t a l k i n g about one p a r t t h e r e 
and I s a i d I t r i e d t o e s t a b l i s h a r e c o r d o f 
gross n e g l i g e n c e on the p a r t o f [ c l a i m a n t ' s 
employer] when I was i n j u r e d — 

"[SAIF's ATTORNEY]: I t h i n k t h i s 
d i s c u s s i o n i s more a p p r o p r i a t e l y o f f t h e 
r e c o r d . 

"THE REFEREE: So do I . Off the r e c o r d . 

" ( O f f t h e r e c o r d d i s c u s s i o n was had.) 

"( H e a r i n g c o n c l u d e d . ) " 
There i s no evidence t h a t c l a i m a n t o b j e c t e d t o t h e 

d i a l o g u e t h a t f o l l o w e d t h i s p o r t i o n of the t r a n s c r i p t b e i n g h e l d 
o f f , r a t h e r than on, the r e c o r d . F o l l o w i n g t he c o n c l u s i o n o f t h e 
h e a r i n g , t h e Referee accepted w r i t t e n c l o s i n g argument. Alt h o u g h 
c u s t o m a r i l y c l a i m a n t would have f i l e d h i s c l o s i n g argument f i r s t , 
SAIF agreed t o rev e r s e the ord e r o f p r e s e n t a t i o n i n t h i s case. I n 
h i s w r i t t e n c l o s i n g argument, c l a i m a n t discussed a t l e n g t h t h e 
evidence he wished t o i n t r o d u c e and arguments he wished t o make 
which were the s u b j e c t of d i s c u s s i o n d u r i n g t he unrecorded 
d i a l o g u e . We conclude t h a t a l l o f such evidence and argument 
would have been i r r e l e v a n t . We, t h e r e f o r e , h o l d t h a t t h e f a i l u r e 
t o r e c o r d t he d i a l o g u e a f t e r t h e h e a r i n g , i f e r r o r , was harmless. 
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Claimant's f i n a l o b j e c t i o n i s t h a t he was not a f f o r d e d 
t h e o p p o r t u n i t y t o cross-examine the members of a f o u r - p h y s i c i a n 
p a n e l t h a t examined c l a i m a n t upon the s u g g e s t i o n of h i s deceased 
t r e a t i n g p h y s i c i a n ' s c o l l e a g u e , and w i t h whose c o n c l u s i o n s 
c l a i m a n t t a k e s e x c e p t i o n . Claimant was examined by t h e p a n e l of 
p h y s i c i a n s i n August 1982. We conclude from the r e c o r d t h a t a 
copy of the r e p o r t was f u r n i s h e d by SAIF t o c l a i m a n t ' s former 
counsel not l a t e r than October 5, 1982. The r e c o r d d i s c l o s e s t h a t 
c l a i m a n t d i s a s s o c i a t e d h i m s e l f from former counsel on October 26, 
1982. The h e a r i n g i n t h i s case convened A p r i l 3, 1984, 
a p p r o x i m a t e l y 18 months a f t e r the r e p o r t was r e c e i v e d . Claimant 
v o i c e d h i s o b j e c t i o n s t o t h e r e p o r t i n h i s t e s t i m o n y and v e r b a l 
and w r i t t e n argument. We conclude t h a t 18 months i s more t h a n 
adequate time i n which c l a i m a n t c o u l d have, w i t h due d i l i g e n c e , 
o b t a i n e d the c r o s s - e x a m i n a t i o n t e s t i m o n y of one or a l l o f t h e 
examining p h y s i c i a n s . See D e l f i n a P. Lopez, 37 Van N a t t a 164, 170 
( 1 9 8 5 ) ; Robert A. B a r n e t t , 31 Van N a t t a 172, 173 ( 1 9 8 1 ) . 

Having f u l l y c o n s i d e r e d a l l of c l a i m a n t ' s a s s e r t i o n s , we 
f i n d t h a t t h i s m a t t e r was not " i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed or heard by the r e f e r e e . . . . 
We, t h e r e f o r e , deny c l a i m a n t ' s request f o r remand and r e h e a r i n g . 

On t h e m e r i t s of t h e c l a i m , t h e Board a f f i r m s t h e o r d e r 
of t h e Referee. 

ORDER 

The Referee's o r d e r dated June 18, 1984 i s a f f i r m e d . 

MARTIN P. GERBA, C l a i m a n t WCB 8 5 - 0 2 3 1 6 & 8 4 - 1 3 5 3 8 
W e l c h , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 6 , 1 9 8 6 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n t o S t r i k e B r i e f 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Claimant has moved the Board f o r an o r d e r s t r i k i n g t h e 
SAIF C o r p o r a t i o n ' s respondent's b r i e f on the ground t h a t i t was 
not t i m e l y served on c l a i m a n t or h i s a t t o r n e y . I n the a l t e r n a t i v e , 
c l a i m a n t r e q u e s t s an e x t e n s i o n of time w i t h i n which t o submit a 
r e p l y b r i e f . 

Based upon our agency records and the r e p r e s e n t a t i o n s of 
the p a r t i e s and c o u n s e l , we f i n d t he f o l l o w i n g f a c t s . SAIF's 
b r i e f was f i l e d w i t h the Board on December 30, 1985, w i t h i n t h e 
t i m e r e q u i r e d by OAR 438-11-010(3). Claimant i s the a p p e l l a n t i n 
t h i s case. A copy of SAIF's b r i e f was m a i l e d t o t h e a t t o r n e y f o r 
the o t h e r employer p a r t y i n t h i s case; however, a copy o f SAIF's 
b r i e f was not m a i l e d t o c l a i m a n t or h i s a t t o r n e y . Once t h i s 
o v e r s i g h t was d i s c o v e r e d , a copy of SAIF's b r i e f was m a i l e d t o 
c l a i m a n t ' s a t t o r n e y on January 3, 1986. SAIF's f a i l u r e t o t i m e l y 
m a i l a copy o f i t s b r i e f t o c l a i m a n t or h i s a t t o r n e y was 
i n a d v e r t e n t . 

F i l i n g o f b r i e f s on Board review i s not j u r i s d i c t i o n a l . 
OAR 438-11-010(3). However, b r i e f s s u b m i t t e d f o r c o n s i d e r a t i o n by 
t h e Board must comply w i t h the r e g u l a t i o n s promulgated by the 
Board. I d . One requirement i s t h a t c o p i e s of a l l documents 
s u b m i t t e d t o t h e Board must be served upon a l l o t h e r p a r t i e s . OAR 
4 3 8 - 1 1 - 0 1 0 ( 3 ) ( c ) . Where t h e r e i s a f a i l u r e t o comply w i t h t h e 
r u l e s r e l a t i n g t o t h e f i l i n g o f b r i e f s , we w i l l f a s h i o n remedies 
t o a chieve s u b s t a n t i a l j u s t i c e . We conclude t h a t s t r i k i n g SAIF's 
b r i e f a l t o g e t h e r i s unduly h a r s h , g i v e n the i n a d v e r t e n t breach of 
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The motion t o s t r i k e SAIF's respondent's b r i e f i s 
de n i e d . The Board w i l l c o n s i d e r a r e p l y b r i e f from c l a i m a n t i f 
f i l e d w i t h i n 14 days from t he date o f t h i s o r d e r . 

IT IS SO ORDERED. 

RANDY L . JACKSON, C l a i m a n t WCB 8 5 - 0 0 0 1 0 , 8 5 - 0 3 0 1 4 & 8 5 - 0 3 0 1 5 
Q u i n t i n B. E s t e l l , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 6 , 1 9 8 6 
S c h w e n n , e t a l . , D e f e n s e A t t o r n e y s O r d e r A l l o w i n g M o t i o n t o S t r i k e 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y A p p e l l a n t ' s B r i e f 
M i c h a e l B o s t w i c k , D e f e n s e A t t o r n e y 

Respondents SAIF C o r p o r a t i o n on b e h a l f o f employers 
Dorgan Logging and D & R C u t t i n g have moved the Board f o r an or d e r 
s t r i k i n g a p p e l l a n t U n i t e d P a c i f i c Insurance's b r i e f on t h e ground 
t h a t i t was not f i l e d i n compliance w i t h OAR 438-11-010(3). 
A p p e l l a n t ' s b r i e f was due January 23, 1986. The b r i e f was r e c e i v e d 
by t h e Board February 6, 1986 and i s u n t i m e l y on i t s f a c e . No 
e x t e n s i o n of time was requ e s t e d , i n w r i t i n g or o t h e r w i s e . See OAR 
438 - 1 1 - 0 1 0 ( 3 ) ( b ) . 

The a p p e l l a n t ' s opening b r i e f w i l l n o t be co n s i d e r e d on 
Board r e v i e w . The moving respondents and c l a i m a n t 
r e s p o n d e n t / c r o s s - a p p e l l a n t s h a l l be al l o w e d 21 days from t he date 
of t h i s o rder t o f i l e f u r t h e r b r i e f s . To the e x t e n t a u t h o r i z e d by 
OAR 438-11-010, f u r t h e r b r i e f s from t h e a p p e l l a n t are a l l o w e d . 

IT IS SO ORDERED. 

BERNARD M. KAMPEN, C l a i m a n t WCB 8 5 - 0 4 8 0 4 & 8 5 - 0 8 1 4 8 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 6 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

The employer has requested review o f Referee's o r d e r dated 
January 7, 1986. The request f o r review was f i l e d w i t h t he Board on 
February 7, 1986, more than 30 days a f t e r t h e date of t h e Referee's 
o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 

The employers request f o r review i s hereby d i s m i s s e d as bei n g 
u n t i m e l y f i l e d . 

THOMAS H. McBEE, C l a i m a n t WCB 8 4 - 1 1 3 9 9 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y .26, 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s review o f Referee T. Lavere 
Johnson's o r d e r which awarded permanent t o t a l d i s a b i l i t y , whereas 
an August 23, 1984 D e t e r m i n a t i o n Order awarded 25 p e r c e n t (80 
degrees) unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y . 
On r e v i e w , the i n s u r e r contends t h a t c l a i m a n t f a i l e d t o e s t a b l i s h 
e n t i t l e m e n t t o an award o f permanent t o t a l d i s a b i l i t y . We agree 
and r e v e r s e . 

Claimant was 55 years o f age a t the time o f h e a r i n g . I n 
October 1980, w h i l e w o r k i n g as a b a r t e n d e r , he compensably i n j u r e d 
h i s low back when he s l i p p e d on some i c e . His c o n d i t i o n was 
diagnosed as lumbosacral s t r a i n , w i t h a h i s t o r y o f an August 1978 
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lumbar laminectomy. F o l l o w i n g c o n s e r v a t i v e t r e a t m e n t , c l a i m a n t 
r e t u r n e d t o work i n December 1980. He s u f f e r e d p e r i o d i c 
e x a c e r b a t i o n s , but c o n t i n u e d t o work u n t i l March 1983, when he 
s u f f e r e d a " l i f t i n g " i n j u r y . A myelogram r e v e a l e d a s i g n i f i c a n t 
d i s c p r o t r u s i o n . T h e r e a f t e r , Dr. Campagna, neurosurgeon, 
performed s u r g e r y . 

I n September 1983 Dr. Campagna r e l e a s e d c l a i m a n t t o 
r e g u l a r work. Claimant a t t e m p t e d t o r e t u r n t o h i s b a r t e n d e r 
d u t i e s , but h i s l i f t i n g and s t a n d i n g d u t i e s soon i n c r e a s e d h i s low 
back and r i g h t l e g c o m p l a i n t s . Consequently, Dr. Campagna 
recommended v o c a t i o n a l r e h a b i l i t a t i o n and suggested the f o l l o w i n g 
p h y s i c a l l i m i t a t i o n s : (1) l i f t , c a r r y , push, and p u l l up t o 50 
pounds o c c a s i o n a l l y ; (2) l i f t , c a r r y , push, and p u l l up t o 20 
pounds f r e q u e n t l y ; and (3) o c c a s i o n a l l y bend, t w i s t , c r o u c h , and 
k n e e l . Dr. Campagna opined t h a t c l a i m a n t ' s permanent impairment 
r e l a t e d t o h i s March 1983 i n j u r y was m i l d . 

I n May 1984 c l a i m a n t was examined by Dr. Byers i n 
p r e p a r a t i o n f o r v o c a t i o n a l assessment. Claimant complained o f an 
a c h i n g across h i s lower back w i t h numbness i n v o l v i n g h i s lower 
r i g h t l e g and f o o t . Claimant a l s o noted d e c r e a s i n g r i g h t a n k l e 
c o n t r o l . Dr. Byers diagnosed: (1) p r o b a b l e r i g h t L5 r a d i c u l o p a t h y 
w i t h f o o t drop; (2) c h r o n i c o b s t r u c t i v e pulmonary d i s e a s e ; and (3) 
s t a t u s p o s t laminectomies times two. Recommending l i f t i n g and 
c a r r y i n g r e s t r i c t i o n s of 20 pounds, Dr. Byers a l s o opined t h a t 
c l a i m a n t c o u l d s i t and stand f o r f o u r hours w i t h a break, and one 
hour w i t h o u t a break. I f EMG s t u d i e s and an e x e r c i s e program f o r 
c l a i m a n t ' s r i g h t f o o t drop proved i n e f f e c t i v e , Dr. Byers suggested 
an a n k l e b r a c e . 

I n June 1984 c l a i m a n t was r e f e r r e d f o r v o c a t i o n a l 
r e h a b i l i t a t i o n . He r e p o r t e d a h i g h s c h o o l e d u c a t i o n , w i t h two 
years of g e n e r a l c o l l e g e coursework, m a j o r i n g i n j o u r n a l i s m . I n 
a d d i t i o n t o h i s e x p e r i e n c e i n b a r t e n d i n g , c l a i m a n t had worked as a 
food and beverage manager f o r a h o t e l , a s a l e s r e p r e s e n t a t i v e , a 
passenger s e r v i c e a t t e n d a n t f o r an a i r l i n e , and as a p r i v a t e 
d e t e c t i v e . A f t e r r e v i e w i n g a l a b o r market survey w i t h h i s 
c o u n s e l o r , c l a i m a n t expressed an i n t e r e s t i n m o t e l management. 
T h e r e a f t e r , he and h i s w i f e s u c c e s s f u l l y p a r t i c i p a t e d i n a f o u r 
week a u t h o r i z e d t r a i n i n g program i n m o t e l management. Reports 
c o n c e r n i n g c l a i m a n t ' s a t t i t u d e and performance d u r i n g t h e program 
were exemplary. 

I n August 1984 c l a i m a n t and h i s w i f e o b t a i n e d a m o t e l 
management p o s i t i o n i n C a l i f o r n i a . However, w i t h i n f o u r days 
c l a i m a n t was f o r c e d t o t e r m i n a t e h i s p o s i t i o n because he c o u l d not 
p h y s i c a l l y t o l e r a t e the p r o l o n g e d s t a n d i n g and p h y s i c a l e x e r t i o n 
r e q u i r e d i n h i s 18 hour workdays. The owner of t h e m o t e l 
emphasized t h a t c l a i m a n t and h i s w i f e had g i v e n t h e i r b e s t 
e f f o r t s , b u t he agreed t h a t c l a i m a n t ' s d u t i e s were t o o p h y s i c a l l y 
demanding and noted t h a t the j o b had been f u r t h e r c o m p l i c a t e d by 
the p r e v i o u s manager's bookkeeping om i s s i o n s . The owner suggested 
t h a t the couple s t a r t w i t h a s m a l l e r m o t e l u n i t . 

I n September 1984 c l a i m a n t and h i s w i f e were h i r e d as 
manager t r a i n e e s f o r a r e t i r e m e n t c e n t e r . T h e i r d u t i e s i n c l u d e d 
bookkeeping, t r a n s p o r t i n g r e s i d e n t s t o v a r i o u s a p p o i n t m e n t s , and 
s u p e r v i s i n g maintenance r e p a i r s . Inasmuch as the c e n t e r had i t s 
own maintenance s t a f f and s i n c e t h e p o s i t i o n a l l o w e d him t o 
a l t e r n a t e h i s s t a n d i n g and s i t t i n g , c l a i m a n t was a b l e t o 
p h y s i c a l l y t o l e r a t e these d u t i e s . _i68-



I n December 1984, a f t e r c o m p l e t i n g h i s t r a i n i n g , c l a i m a n t 
was t r a n s f e r r e d t o a manager p o s i t i o n f o r a new r e t i r e m e n t c e n t e r 
i n Washington. Claimant and h i s w i f e r e s i d e d a t t h e c e n t e r and 
shared e q u a l l y i n the manager's s a l a r y . T h e i r d u t i e s i n c l u d e d : 
(1) showing the apartments t o p o t e n t i a l r e n t e r s ; (2) managing t h e 
k i t c h e n , housekeeping, and maintenance s t a f f s ; (3) s u p e r v i s i n g t h e 
a s s i s t a n t manager team; and (4) bookkeeping r e s p o n s i b i l i t i e s . The 
c o n s t a n t s t a n d i n g and l o n g days soon i n c r e a s e d c l a i m a n t ' s back and 
l e g symptoms t o the p o i n t t h a t he l e f t h i s p o s i t i o n i n March 1985. 

I n A p r i l 1985, a p p r o x i m a t e l y t h r e e weeks b e f o r e t h e 
h e a r i n g , c l a i m a n t r e t u r n e d t o Oregon. Since h i s r e t u r n he has 
sought work as a salesman f o r e i g h t p o t e n t i a l employers. These 
employers i n c l u d e department s t o r e s , i n s u r a n c e companies, and f o o d 
d i s t r i b u t o r s . Thus f a r , h i s reemployment a t t e m p t s have been 
u n s u c c e s s f u l . Claimant has a l s o a p p l i e d f o r unemployment 
b e n e f i t s , c e r t i f y i n g t h a t he i s ready, w i l l i n g , and a b l e t o r e t u r n 
t o work, as w e l l as a c t i v e l y seeking work. 

Claimant c r e d i b l y t e s t i f i e d t h a t he experiences back 
p a i n whenever he leans f o r w a r d . His p a i n i n c r e a s e s w i t h h i s 
p h y s i c a l e x e r t i o n . Extended s i t t i n g w i l l a l s o prompt back p a i n 
and numbness i n h i s r i g h t f o o t and l e g . This l a t t e r symptom makes 
him p a r t i c u l a r l y apprehensive when d r i v i n g . When he stands or 
walks h i s r i g h t " f o o t gets h e a v i e r and h e a v i e r , because o f the 
exaggerated knee bend t o accommodate the f o o t . " T his 
accommodation a l s o causes h i s l e f t l e g t o ache. Claimant 
e x p e r i e n c e s muscle spasms almost every n i g h t , t h e r e b y i n t e r r u p t i n g 
h i s s l e e p . His symptoms have a f f e c t e d h i s f o r m e r l y c h e e r f u l 
p e r s o n a l i t y . 

F o l l o w i n g h i s 1978 s u r g e r y , h i s t r e a t i n g p h y s i c i a n 
recommended t h a t he a v o i d heavy l i f t i n g . Since h i s compensable 
i n j u r y and s u r g e r y c l a i m a n t h e s i t a t e s t o l i f t a n y t h i n g over 25 
pounds. He l a s t r e c e i v e d t r e a t m e n t f o r h i s c o m p l a i n t s i n January 
1984. I n a d d i t i o n , he does not take any m e d i c a t i o n s , does not 
wear a back brace, and i s not undergoing p h y s i c a l t h e r a p y . 
Claimant guessed t h a t he c o u l d s i t f o r 45 minutes a t a time and 
walk up t o 30 c o n s e c u t i v e minutes. He f e l t t h a t he c o u l d p e r f o r m 
r e t a i l s a l e s as l o n g as he c o u l d a l t e r n a t e between s i t t i n g and 
s t a n d i n g . Since h i s i n j u r y c l a i m a n t has c u r t a i l e d , i f not 
e l i m i n a t e d , most of h i s r e c r e a t i o n a l a c t i v i t i e s . For example, he 
no l o n g e r p l a y s g o l f and he a v o i ds f i s h i n g from a boat. 

The Referee found t h a t c l a i m a n t was e n t i t l e d t o an award 
of permanent t o t a l d i s a b i l i t y under the s o - c a l l e d "odd l o t " 
d o c t r i n e . The Referee reasoned t h a t c l a i m a n t ' s permanent low back 
impairment had p r e c l u d e d him from r e t u r n i n g t o h i s r e g u l a r work. 
Furt h e r m o r e , the Referee concluded t h a t c l a i m a n t ' s r e t r a i n i n g 
e f f o r t s had been u n s u c c e s s f u l inasmuch as h i s c h r o n i c back 
symptoms had p r e v e n t e d him from p e r f o r m i n g h i s d u t i e s i n motel 
management. A c c o r d i n g l y , the Referee found t h a t c l a i m a n t was 
unable t o s e l l h i s s e r v i c e s on a r e l i a b l e , r e g u l a r b a s i s i n a 
c o m p e t i t i v e l a b o r market. 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , a 
c l a i m a n t must e s t a b l i s h t h a t he i s unable t o p e r f o r m any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656.206(a); Wilson v. 
Weyerhaeuser Co., 30 Or App 403 (1977). Permanent t o t a l d i s a b i l i t y 
may be e s t a b l i s h e d t h r o u g h medical evidence of p h y s i c a l i n c a p a c i t y 
or t h r o u g h the s o - c a l l e d "odd l o t " d o c t r i n e , under which a 
d i s a b l e d person may remain capable of p e r f o r m i n g work of some k i n d 
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but s t i l l be permanently d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l 
and non-medical d i s a b i l i t i e s which e f f e c t i v e l y f o r e c l o s e him from 
g a i n f u l employment. Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699 
(1 9 8 4 ) . Whether a c l a i m a n t i s permanently and t o t a l l y d i s a b l e d 
must be decided on the b a s i s o f c o n d i t i o n s e x i s t i n g a t t h e t i m e o f 
the d e c i s i o n , not on the b a s i s o f a s p e c u l a t i v e f u t u r e change i n 
employment s t a t u s . Gettman v. SAIF, 289 Or 609 (1 9 8 0 ) . The t e s t 
i s not whether c l a i m a n t and h i s w i f e are employable, b u t whether 
c l a i m a n t i s . A l l e n v. Fireman's Fund I n s . Co., 71 Or App 40, 
46-47 ( 1 9 8 4 ) . 

F o l l o w i n g our de novo review o f the medical and l a y 
evid e n c e , which i n c l u d e s c l a i m a n t ' s p r e e x i s t i n g d i s a b i l i t y and h i s 
c r e d i b l e t e s t i m o n y c o n c e r n i n g h i s p h y s i c a l l i m i t a t i o n s and 
d i s a b l i n g p a i n , we are not persuaded t h a t he i s unable t o p e r f o r m 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . Consequently, he i s 
not e n t i t l e d t o an award of permanent t o t a l d i s a b i l i t y . 

The m e d i c a l evidence suggests t h a t c l a i m a n t c o u l d engage 
i n p h y s i c a l a c t i v i t i e s which are c l a s s i f i e d i n t h e l i g h t t o 
sed e n t a r y c a t e g o r y . I n ord e r t o p e r f o r m these p h y s i c a l a c t i v i t i e s 
he must a l s o be p r o v i d e d t he o p p o r t u n i t y t o f r e q u e n t l y change body 
p o s i t i o n and a l t e r n a t e h i s s i t t i n g and s t a n d i n g . The v o c a t i o n a l 
evidence i n d i c a t e s t h a t c l a i m a n t possesses t he work e x p e r i e n c e s , 
v o c a t i o n a l a p t i t u d e s , and i n t e r p e r s o n a l s k i l l s which c o u l d be 
r e a d i l y t r a n s f e r a b l e t o s e v e r a l g a i n f u l and s u i t a b l e o c c u p a t i o n s 
w i t h i n h i s p h y s i c a l l i m i t a t i o n s . S p e c i f i c a l l y , we are persuaded 
t h a t c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s c o u l d be accommodated w i t h i n 
t he m a n a g e r i a l d u t i e s f o r a s m a l l motel u n i t or a r e t i r e m e n t 
c e n t e r . I n r e a c h i n g t h i s c o n c l u s i o n we are c o n s i d e r i n g o n l y 
c l a i m a n t ' s c a p a b i l i t i e s , not the combined c a p a b i l i t i e s o f c l a i m a n t 
and h i s w i f e . See A l l e n v. Fireman's Fund I n s . Co., supra. 

Some of c l a i m a n t ' s assignments i n mote l and r e t i r e m e n t 
c e n t e r management have proven t o be beyond h i s p h y s i c a l 
l i m i t a t i o n s . However, these assignments were a l s o a p p a r e n t l y 
u n s u i t e d f o r n o v i c e s , i n t h a t they i n v o l v e d u n i t s which were 
e i t h e r i n a s t a t e o f f l u x or i n an embryonic s t a g e . Moreover, 
c l a i m a n t ' s a b i l i t y t o s u c c e s s f u l l y execute t h e d u t i e s of an 
a s s i s t a n t manager a t a r e t i r e m e n t c e n t e r lends f u r t h e r s u p p o r t t o 
the c o n c l u s i o n t h a t he possesses the r e q u i s i t e p h y s i c a l and 
v o c a t i o n a l s k i l l s w i t h which t o be g a i n f u l l y employed. F i n a l l y , 
inasmuch as c l a i m a n t had o n l y r e t u r n e d from h i s Washington 
assignment some t h r e e weeks b e f o r e t h e h e a r i n g , h i s f a i l u r e t o 
pr o c u r e f u r t h e r employment i s not p e r s u a s i v e evidence o f h i s 
i n a b i l i t y t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . 

T u r n i n g t o a d e t e r m i n a t i o n o f the e x t e n t o f c l a i m a n t ' s 
permanent d i s a b i l i t y , we f i n d t h a t t h e D e t e r m i n a t i o n Order's award 
of 25 p e r c e n t s h o u l d be i n c r e a s e d . I n r a t i n g t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y , we co n s i d e r t h e p h y s i c a l 
impairment a t t r i b u t a b l e t o h i s compensable i n j u r y , which i n c l u d e s 
h i s c r e d i b l e t e s t i m o n y c o n c e r n i n g h i s p h y s i c a l l i m i t a t i o n s and 
d i s a b l i n g p a i n , and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s c o n t a i n e d i n OAR 436-30-380 e t seq. We do not a p p l y these 
r u l e s as r i g i d mechanical c a l c u l a t i o n s t h a t are d e t e r m i n a t i v e o f 
the f i n a l r e s u l t . F r a i j o v. Fred N. Bay News Co., 59 Or App 260 
(1982 ) . F o l l o w i n g our de novo review o f the r e c o r d , and 
c o n s i d e r i n g t h e afo r e m e n t i o n e d g u i d e l i n e s , we conclude t h a t an 
award of 45 p e r c e n t unscheduled permanent d i s a b i l i t y would more 
a p p r o p r i a t e l y compensate c l a i m a n t f o r h i s compensable low back 
i n j u r y . - 1 7 0 -



ORDER 

The Referee's o r d e r dated May 29, 1985 i s r e v e r s e d . 
Claimant i s awarded 45 p e r c e n t (144 degrees) unscheduled permanent 
low back d i s a b i l i t y , t h a t b eing an i n c r e a s e o f 20 p e r c e n t (64 
degrees) unscheduled d i s a b i l i t y from t he 25 p e r c e n t (80 degrees) 
p r e v i o u s l y awarded by the August 23, 1984 D e t e r m i n a t i o n Order. 
Claimant's a t t o r n e y ' s f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 

FRANK L . M E R R I L L , C l a i m a n t WCB 8 4 - 0 6 8 5 0 
S a m u e l A. H a l l , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 6 , 1 9 8 6 
C u m m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f Remand 

T h i s m a t t e r i s b e f o r e t he Board on P r e s i d i n g Referee 
Daughtry's r e f e r r a l f o r a d e c i s i o n on a j u r i s d i c t i o n a l m a t t e r . We 
conclude t h a t we have j u r i s d i c t i o n and we remand t h i s case t o the 
Hearings D i v i s i o n f o r f u r t h e r p r o c e e d i n g s . 

Based upon our own f i l e s and reco r d s and t h e 
r e p r e s e n t a t i o n s o f the p a r t i e s and t h e i r c o u n s e l , we make t h e 
f o l l o w i n g f i n d i n g s o f f a c t . As of a p p r o x i m a t e l y A p r i l 4, 1985 
c l a i m a n t had a pending request f o r h e a r i n g t h a t was i n i n a c t i v e 
s t a t u s . On or about t h a t d a t e , c l a i m a n t , t h r o u g h h i s a t t o r n e y , 
requested an e x t e n s i o n o f i n a c t i v e s t a t u s . That' reque s t was 
a p p a r e n t l y n o t r e c e i v e d by the Hearings D i v i s i o n . On A p r i l 30, 
1985 t he P r e s i d i n g Referee i s s u e d an ord e r t o show cause why t h e 
request f o r h e a r i n g should not be dismissed as abandoned. The 
show cause o r d e r was a p p a r e n t l y not r e c e i v e d by c l a i m a n t nor h i s 
a t t o r n e y . On June 17, 1985 a d i s m i s s a l order was i s s u e d . On 
June 27, 1985 c l a i m a n t , t h r o u g h h i s a t t o r n e y , f i l e d a document 
c a p t i o n e d "Motion t o Vacate Order t o Show Cause." A copy o f the 
document was served upon the employer. The document s t y l e d as a 
"motion" was i n t e n d e d t o address the d i s m i s s a l o r d e r , not the show 
cause o r d e r . 

We conclude t h a t , under the a d m i t t e d l y c o n f u s i n g f a c t s 
of t h i s case, the "motion" f i l e d by c l a i m a n t s a t i s f i e s a l l o f t h e 
re q u i r e m e n t s f o r a request f o r review o f the Referee's d i s m i s s a l 
o r d e r and t h a t t he request was t i m e l y f i l e d . We, t h e r e f o r e , t a k e 
j u r i s d i c t i o n over t h i s case. On the m e r i t s , we conclude t h a t 
under the circ u m s t a n c e p r e s e n t i n t h i s case t h e d i s m i s s a l o r d e r 
s h o u l d be rev e r s e d and t h i s m a t t e r remanded t o t h e Hearings 
D i v i s i o n f o r f u r t h e r p r o c e e d i n g s . 

ORDER 

The P r e s i d i n g Referee's o r d e r dated June 17, 1985 i s 
re v e r s e d . This m a t t e r i s remanded t o the Hearings D i v i s i o n f o r 
f u r t h e r p r o c e e d i n g s . 

MARIE D. COOPER, C l a i m a n t WCB 8 5 - 0 1 7 6 3 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s F e b r u a r y 2 7 , 1 9 8 6 

O r d e r on R e v i e w 
Reviewed by Board Members Lewis and F e r r i s . 

Claimant appears w i t h o u t a s s i s t a n c e o f counsel and 
req u e s t s review of Referee Myers' o r d e r which upheld t h e 
s e l f - i n s u r e d employer's backup d e n i a l o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c e r v i c a l s p i n e c o n d i t i o n . The c e r v i c a l s p i n e c o n d i t i o n 
causes p a i n i n c l a i m a n t ' s neck, r i g h t s h o u l d e r , and r i g h t arm. The 
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employer c r o s s - r e q u e s t s review of t h a t p o r t i o n o f the Referee's 
o p i n i o n which found the employer's submission of documents t o the 
Referee b e f o r e h e a r i n g was not i n accordance w i t h t h e l e t t e r and 
s p i r i t of OAR 438-47-005. The i s s u e s on review are c o m p e n s a b i l i t y 
and compliance w i t h a d m i n i s t r a t i v e r u l e s . 

Claimant has the burden of p r o v i n g by a preponderance o f 
t h e evidence t h a t her c o n d i t i o n r e s u l t e d from her p a r t - t i m e 
employment w i t h t h e s e l f - i n s u r e d employer who i s a p a r t y i n t h i s 
case. The evidence proves t h a t c l a i m a n t was w o r k i n g more than 
f u l l - t i m e a t a t l e a s t one o t h e r p l a c e of employment a t the time 
her c o n d i t i o n became symptomatic. Claimant concealed from the 
e m p l o y e r - p a r t y and from her t r e a t i n g d o c t o r t h a t she had o t h e r 
employment. When the t r e a t i n g d o c t o r was p r o v i d e d w i t h i n f o r m a t i o n 
about c l a i m a n t ' s o t h e r j o b , he opined t h a t c l a i m a n t ' s c o n d i t i o n was 
not r e l a t e d t o her employment w i t h t h e e m p l o y e r - p a r t y . C l a i m a n t ' s 
o t h e r evidence does not r i s e above a p o s s i b i l i t y t h a t her c o n d i t i o n 
was r e l a t e d t o her p a r t - t i m e work w i t h the e m p l o y e r - p a r t y . She has 
f a i l e d t o meet her burden of p r o o f . See Parker v. N o r t h P a c i f i c 
I n s . Co., 73 Or App 790 ( 1 9 8 5 ) ; Parker v. D. R. Johnson Lumber Co., 
70 Or App 683 ( 1 9 8 4 ) ; Robert D. C r a i g , 37 Van N a t t a 494 ( 1 9 8 5 ) ; 
c f . Westmoreland v. Iowa Beef Processors, 70 Or App 624 (1984) 
( c l a i m a n t ' s l a c k of c r e d i b i l i t y not f a t a l f l a w when m e d i c a l 
e x a m i n a t i o n s u b s t a n t i a t e s i n j u r y c l a i m ) . 

The Board a f f i r m s and adopts the w e l l - r e a s o n e d o r d e r o f 
t h e Referee i n a l l r e s p e c t s . 

ORDER 

The Referee's o r d e r dated May 22, 1985 i s a f f i r m e d . 

C H E R Y L F A L C O N E - P A S Q U I E R , C l a i m a n t WCB 8 4 - 0 8 1 5 6 
R o s e n t h a l & G r e e n e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 7 , 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of Referee Mulder's o r d e r 
t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n o f 
her p s y c h o l o g i c a l c o n d i t i o n . Claimant c r o s s - r e q u e s t s review on 
t h e i s s u e of p e n a l t i e s and a t t o r n e y fees f o r a l l e g e d l y improper 
c l a i m s p r o c e s s i n g . The i s s u e s are the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and p e n a l t i e s and a t t o r n e y f e e s . 

Claimant s u s t a i n e d m u l t i p l e i n j u r i e s i n c l u d i n g f a c i a l 
l a c e r a t i o n s , a broken thumb and a broken r i b on September 9, 1979 
i n t he course of her employment as an account e x e c u t i v e f o r a 
cosmetics company when she was a s s a u l t e d o u t s i d e her h o t e l room by 
an unknown a s s a i l a n t . Less than two weeks a f t e r t h e date o f t h e 
a s s a u l t , c l a i m a n t sought t r e a t m e n t from a p s y c h i a t r i s t , Dr. 
O r e n s t e i n , c o m p l a i n i n g of s l e e p d i s t u r b a n c e , n i g h t m a r e s , l o s s o f 
a p p e t i t e , a n x i e t y , l a c k of m o t i v a t i o n , d e p r e s s i o n , i m p a i r e d 
c o n c e n t r a t i o n , e m o t i o n a l i n s t a b i l i t y and p a r a n o i a . Dr. O r e n s t e i n 
diagnosed severe p o s t - t r a u m a t i c n e u r o s i s and began t r e a t i n g 
c l a i m a n t w i t h psychotherapy and m e d i c a t i o n s . 

Claimant r e t u r n e d t o work f o r t h r e e weeks i n October 
1979, but was unable t o c o n t i n u e because of c o n t i n u e d a n x i e t y 
about her a s s a u l t . Dr. O r e n s t e i n c o n t i n u e d t r e a t i n g c l a i m a n t and 
d e c l a r e d her m e d i c a l l y s t a t i o n a r y on January 1, 1980. I n A p r i l 
1980 he s t a t e d t h a t c l a i m a n t was w i t h o u t s i g n i f i c a n t p s y c h i a t r i c 
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d i s a b i l i t y as a r e s u l t of the a s s a u l t a l t h o u g h he t h o u g h t t h a t her 
p s y c h o l o g i c a l c o n d i t i o n would not be i n f u l l r e m i s s i o n f o r s e v e r a l 
y e a r s . Claimant's c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated 
J u l y 7, 1980 w i t h an award of f o u r months temporary t o t a l 
d i s a b i l i t y , but w i t h no award of permanent p a r t i a l d i s a b i l i t y . 

A month a f t e r the D e t e r m i n a t i o n Order was i s s u e d , 
c l a i m a n t began t r e a t i n g w i t h another p s y c h i a t r i s t , Dr. Raskin. 
Dr. Raskin t r e a t e d c l a i m a n t w i t h psychotherapy, m e d i c a t i o n s , 
b i o f e e d b a c k , hypnosis and e x e r c i s e t h e r a p y . 

I n June 1981 c l a i m a n t was examined by a c o n s u l t i n g 
p s y c h i a t r i s t , Dr. Parvaresh. Dr. Parvaresh s t a t e d t h a t c l a i m a n t 
had had a n e u r o t i c d i s o r d e r a l l of her l i f e , but t h a t the mugging 
i n September 1979 had c e r t a i n l y worsened her c o n d i t i o n . He t h o u g h t 
t h a t she had made s u b s t a n t i a l p r o g r e s s toward r e c o v e r y , r a t e d her 
p s y c h o l o g i c a l impairment as m i l d and s t a t e d t h a t she s h o u l d be 
r e t u r n e d t o employment. 

Dr. Raskin d i s a g r e e d w i t h much of Dr. Parvaresh's r e p o r t , 
e s p e c i a l l y the c o n c l u s i o n t h a t c l a i m a n t was a b l e t o r e t u r n t o work. 
Dr. Raskin s t a t e d t h a t c l a i m a n t was too i m p a i r e d t o r e t u r n t o work 
and he c o n t i n u e d p s y c h i a t r i c t r e a t m e n t . 

I n February 1982 c l a i m a n t was examined a second time by 
Dr. Parvaresh. Dr. Parvaresh noted t h a t c l a i m a n t c o n t i n u e d t o 
complain of about the same l e v e l of symptoms as a t t h e i r p r e v i o u s 
meeting s i x months e a r l i e r . He t h o ught t h i s was i n c o n s i s t e n t w i t h 
t h e n a t u r e of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n — p o s t - t r a u m a t i c 
n e u r o s i s — w h i c h , he s t a t e d , tends t o r e s o l v e on i t s own a f t e r a 
p e r i o d of t i m e . Dr. Parvaresh thought t h a t secondary g a i n was 
b e g i n n i n g t o assume a predominant r o l e i n t h e p e r p e t u a t i o n o f 
c l a i m a n t ' s symptoms. 

I n November 1982 c l a i m a n t was examined by another 
c o n s u l t i n g p s y c h i a t r i s t , Dr. S t o l z b e r g . Her c o n c l u s i o n s were v e r y 
s i m i l a r t o those of Dr. Parvaresh. She noted t h a t c l a i m a n t was 
v e r y a g i t a t e d c o n c e r n i n g her workers' compensation c l a i m and a 
pending l a w s u i t a g a i n s t the h o t e l a t which she had been a s s a u l t e d . 
Dr. S t o l z b e r g concluded t h a t c l a i m a n t ' s symptomatology would 
c o n t i n u e u n t i l her l e g a l proceedings were concluded. Dr. S t o l z b e r g 
t h o u g h t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t the t ime of t h e 
e x a m i n a t i o n . 

I n e a r l y 1983 c l a i m a n t and her husband moved t o 
C a l i f o r n i a and c l a i m a n t v i s i t e d another p s y c h i a t r i s t , Dr. Sloane. 
A l t h o u g h c r i t i c a l o f some of Dr. Parvaresh's c o n c l u s i o n s , Dr. 
Sloane agreed t h a t secondary g a i n was the major f a c t o r i n the 
p e r p e t u a t i o n of c l a i m a n t ' s symptomatology. He r e p o r t e d t h a t a t 
one p o i n t c l a i m a n t t o l d him, " I am supposed not t o know t h a t t h e 
g r e a t e r my d i s a b i l i t y t he b e t t e r i t w i l l be f o r me i n the s u i t . " 
Dr. Sloane thought t h a t c l a i m a n t would r a p i d l y improve once her 
l e g a l m a t t e r s were s e t t l e d . 

Claimant's c l a i m was c l o s e d a second time i n February 
1983 w i t h an a d d i t i o n a l award of temporary t o t a l d i s a b i l i t y , but 
w i t h no award of permanent p a r t i a l d i s a b i l i t y . L a t e r t h e same 
month, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l s t a t i n g t h a t c l a i m a n t ' s 
ongoing p s y c h o l o g i c a l t r e a t m e n t was not reasonable and necessary. 
Claimant requested a h e a r i n g on the D e t e r m i n a t i o n Order and t h e 
d e n i a l and i n an O p i n i o n and Order i s s u e d on December 8, 1983, she 
was awarded 35 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y and 
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t h e p a r t i a l d e n i a l was s e t a s i d e . The i n s u r e r and c l a i m a n t b o t h 
appealed t h i s o r d e r and t h e ord e r was a f f i r m e d by t h e Board i n May 
1984. 

A few weeks a f t e r t h e December 1983 O p i n i o n and Order 
was i s s u e d , c l a i m a n t began t r e a t i n g w i t h another p s y c h i a t r i s t , Dr. 
B a g h e r i . Dr. Bagheri wrote t he i n s u r e r r e p o r t i n g symptoms o f 
s l i g h t p r e s s u r e o f speech, d e p r e s s i o n , c r y i n g s p e l l s , i r r i t a b i l i t y , 
i n s omnia, a n x i e t y , l a c k of c o n c e n t r a t i o n and p a n i c a t t a c k s . Dr. 
Bagheri wrote t h e i n s u r e r a second time i n June 1984 s t a t i n g t h a t 
c l a i m a n t had been unable t o work s i n c e December 1983 because o f 
her p s y c h o l o g i c a l c o n d i t i o n . The i n s u r e r i s s u e d an a g g r a v a t i o n 
d e n i a l i n J u l y 1984. The same month c l a i m a n t began w o r k i n g f o r a 
cosmetics company i n C a l i f o r n i a . 

I n December 1984 c l a i m a n t was examined by another 
c o n s u l t i n g p s y c h i a t r i s t , Dr. H e f f n e r . He noted t h a t c l a i m a n t had 
l o s t her l a w s u i t a g a i n s t t h e h o t e l and r e p o r t e d t h a t she was v e r y 
angry about t h i s . At the end of h i s twenty-one page r e p o r t , Dr. 
He f f n e r opined t h a t c l a i m a n t had experienced some waxing and waning 
of symptoms d u r i n g t he l a s t year i n c o n n e c t i o n w i t h her new j o b 
but t h a t her p s y c h o l o g i c a l c o n d i t i o n had not worsened and t h a t she 
remained m e d i c a l l y s t a t i o n a r y . He recommended t h a t p a l l i a t i v e 
care be c o n t i n u e d f o r s e v e r a l months t o a l l o w c l a i m a n t t o f u r t h e r 
a d j u s t t o her new j o b . 

At t he h e a r i n g c l a i m a n t t e s t i f i e d t h a t her p s y c h o l o g i c a l 
c o n d i t i o n had worsened j u s t b e f o r e her i n i t i a l v i s i t w i t h Dr. 
B a g h e r i . On c r o s s - e x a m i n a t i o n c l a i m a n t conceded t h a t i n her 
p r e v i o u s h e a r i n g i n November 1983 she had t e s t i f i e d t o e s s e n t i a l l y 
t h e same symptoms as those she l a t e r r e p o r t e d t o Dr. B a g h e r i . 

The Referee s e t as i d e t he i n s u r e r ' s J u l y 1984 a g g r a v a t i o n 
d e n i a l s t a t i n g t h a t he found Dr. Bagheri p e r s u a s i v e and t h a t he 
found Dr. H e f f n e r e q u i v o c a l . 

On our de novo review of the r e c o r d we conclude t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h t h a t her p s y c h o l o g i c a l c o n d i t i o n had 
worsened s i n c e t he l a s t arrangement of compensation. Claimant's 
t e s t i m o n y does not e s t a b l i s h a worsening. She t e s t i f i e d t h a t her 
symptoms a t the time o f the November 1983 h e a r i n g and those she 
r e p o r t e d t h e f o l l o w i n g month t o Dr. Bagheri were e s s e n t i a l l y t h e 
same. Dr. Bagheri's s h o r t r e p o r t s do not e s t a b l i s h a worsening. 
None of those r e p o r t s s t a t e t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened. One of the r e p o r t s s t a t e s t h a t c l a i m a n t was unable t o 
work between December 1983 and June 1984. Th i s i s not p e r s u a s i v e 
of a wo r s e n i n g , however, c o n s i d e r i n g t h e f a c t t h a t , b e f o r e J u l y 
1984, c l a i m a n t had not r e t u r n e d t o work s i n c e her a b o r t i v e a t t e m p t 
t o do so i n October 1979. 

Dr. H e f f n e r , on the o t h e r hand, a f t e r h i s e x a m i n a t i o n of 
c l a i m a n t and an e x h a u s t i v e review o f the medical r e c o r d , s t a t e d 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n had not worsened s i n c e t h e 
l a s t arrangement o f compensation. We f i n d Dr. H e f f n e r ' s r e p o r t 
t h o r o u g h and w e l l - r e a s o n e d and h i s o p i n i o n p e r s u a s i v e . We do not 
f i n d c l a i m a n t ' s t e s t i m o n y s u f f i c i e n t l y p e r s u a s i v e t o overcome Dr. 
H e f f n e r ' s o p i n i o n even i n c o n j u n c t i o n w i t h t h e o t h e r medical 
evidence. We, t h e r e f o r e , r e v e r s e t he Referee's o r d e r and r e i n s t a t e 
t he i n s u r e r ' s d e n i a l . 

On the issu e s of p e n a l t i e s and a t t o r n e y f e e s , we agree 
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w i t h the Referee t h a t p e n a l t i e s and a t t o r n e y fees are not 
a p p r o p r i a t e i n t h i s case. 

ORDER 

The Referee's o r d e r dated September 9, 1985 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l dated J u l y 19, 
1984 i s r e i n s t a t e d and a f f i r m e d . The remainder o f the Referee's 
o r d e r i s a f f i r m e d . 

L O R E T T A SANDERS, C l a i m a n t WCB 84-0306M 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 7 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y Own M o t i o n O r d e r on R e c o n s i d e r a t i o n 

Claimant, by and thro u g h c o u n s e l , has requested t h a t we 
r e c o n s i d e r our Own Motion Order dated January 28, 1986. I n t h a t 
o r d e r we denied r e l i e f under ORS 656.278 on the ground t h a t a 
f i n a l o r d e r e x i s t e d which d e c l a r e d t h a t the c u r r e n t c o n d i t i o n f o r 
which c l a i m a n t seeks compensation was noncompensable. We 
concluded t h a t we were p r e c l u d e d from t a k i n g j u r i s d i c t i o n by ORS 
6 5 6 . 2 7 8 ( 5 ) ( a ) . 

I n her request f o r r e c o n s i d e r a t i o n , c l a i m a n t argues t h a t 
t he Referee merely h e l d t h a t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n 
r a t h e r than a new i n j u r y , and t h a t the Referee r e c o g n i z e d t h a t 
c l a i m a n t ' s e n t i t l e m e n t t o compensation f o r the a g g r a v a t i o n was 
under t h e Board's s o l e j u r i s d i c t i o n . A lthough c l a i m a n t ' s i s one 
p o s s i b l e i n t e r p r e t a t i o n of the Referee's o r d e r , t h a t 
i n t e r p r e t a t i o n o v e r l o o k s t h e p o s t u r e o f the case as i t went t o 
h e a r i n g . 

The h e a r i n g was requested by c l a i m a n t a f t e r SAIF's 
f o r m a l d e n i a l o f c l a i m a n t ' s c l a i m f o r payment o f medical 
s e r v i c e s . The r i g h t t o payment o f medical s e r v i c e s c o n t i n u e s f o r 
t h e l i f e o f th e c l a i m a n t and i s a ma t t e r c o n c e r n i n g a c l a i m . The 
Referee c l e a r l y had j u r i s d i c t i o n t o decide the medical s e r v i c e s 
q u e s t i o n . The Referee's order upheld the f o r m a l d e n i a l o f 
c l a i m a n t ' s c l a i m f o r payment o f medical s e r v i c e s . By u p h o l d i n g 
t h e d e n i a l , the Referee r u l e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s 
not compensable. I f c l a i m a n t d i s a g r e e d w i t h the Referee's r u l i n g , 
her remedy was t o request Board r e v i e w . Board r e v i e w was not 
requested and the Referee's o r d e r became f i n a l . We are not 
a u t h o r i z e d t o change t h a t order on our own motion,.ORS 
6 5 6 . 2 7 8 ( 5 ) ( a ) , even assuming f o r the sake of argument t h a t t h e 
Referee's o r d e r was i n c o r r e c t . There i s n o t h i n g o f r e c o r d i n t h i s 
own motion p r o c e e d i n g t h a t causes us t o b e l i e v e t h a t c l a i m a n t i s 
seeking a n y t h i n g more than the payment o f the m e d i c a l s e r v i c e s . 

The request f o r r e c o n s i d e r a t i o n i s a l l o w e d . On 
r e c o n s i d e r a t i o n , we adhere t o our p r e v i o u s o r d e r , which we 
r e p u b l i s h e f f e c t i v e t h i s d a t e . 

I T IS SO ORDERED. 
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L . R . SWARTZENDRUBER, C l a i m a n t WCB 8 5 - 0 4 1 7 3 & 8 5 - 0 0 4 3 7 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 7 , 1 9 8 6 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Lewis. 

CIGNA Insurance Companies (CIGNA) re q u e s t s r e v i e w o f 
those p o r t i o n s o f Referee Baker's order t h a t : (1) s e t a s i d e 
CIGNA's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and upheld t h e 
Commodore C o r p o r a t i o n ' s (Commodore) d e n i a l of c l a i m a n t ' s new i n j u r y 
c l a i m ; (2) awarded c l a i m a n t 64 degrees f o r 20 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r the low back; and (3) denied 
CIGNA's request f o r r e c o v e r y of an a l l e g e d overpayment o f temporary 
t o t a l d i s a b i l i t y i n the amount of $2,602.07. The i s s u e s on review 
are r e s p o n s i b i l i t y , c o m p e n s a b i l i t y , e x t e n t o f unscheduled 
d i s a b i l i t y and CIGNA's e n t i t l e m e n t t o an o f f s e t a g a i n s t an a l l e g e d 
overpayment. 

On the i s s u e of e x t e n t , we a f f i r m the Referee's o r d e r . 
We r e v e r s e on t h e r e s p o n s i b i l i t y q u e s t i o n . 

Claimant i s a former p r o d u c t i o n worker f o r Commodore 
C o r p o r a t i o n , a manufacturer o f mobile homes. He compensably 
i n j u r e d h i s low back on December 5, 1979, w h i l e CIGNA i n s u r e d 
Commodore. The i n j u r y r e s u l t e d i n muscle spasms a t L5-S1 and was 
accepted as d i s a b l i n g . Claimant was o f f work f o r a p p r o x i m a t e l y 
one month b e f o r e r e t u r n i n g w i t h r e s t r i c t i o n s . Dr. Olson became 
t h e t r e a t i n g p h y s i c i a n i n March 1980 and t r e a t e d c l a i m a n t 
t h r o u g h o u t t he h i s t o r y o f the c l a i m . He a n t i c i p a t e d no permanent 
d i s a b i l i t y as a r e s u l t of c l a i m a n t ' s 1979 i n j u r y . 

Claimant had o c c a s i o n a l p a i n d u r i n g t h e remainder o f 
1980 but was a b l e t o work on h i s f a t h e r ' s farm b u c k i n g b a l e s , 
d r i v i n g t r a c t o r and do i n g o t h e r heavy farm l a b o r . D e s p i t e t h i s 
heavy a c t i v i t y c l a i m a n t v i s i t e d Dr. Olson o n l y f o u r times between 
1980 and mid-1984. At t h a t time c l a i m a n t complained of a severe 
e x a c e r b a t i o n a f t e r bending over a t home and e x p e r i e n c i n g a sudden 
r e t u r n o f p a i n . Claimant c o n t i n u e d t o work, however, and d i d not 
r e t u r n t o Dr. Olson u n t i l September o f 1984. 

During t he l a s t week of August 1984, w h i l e Commodore was 
s e l f - i n s u r e d , c l a i m a n t experienced a r e t u r n o f low back d i s c o m f o r t 
when he and s e v e r a l o t h e r employes moved a heavy mobile home u n i t . 
He i n i t i a l l y f e l t l i t t l e i n t h e way o f p a i n . S h o r t l y t h e r e a f t e r , 
however, he was f o r c e d t o l i e down f o r the f u l l week of h i s 
v a c a t i o n due t o low back p a i n and d i s c o m f o r t . Claimant r e t u r n e d 
t o work a f t e r h i s v a c a t i o n . Two weeks l a t e r he r e s i g n e d due t o 
severe p a i n . Upon v i s i t i n g Dr. Olson c l a i m a n t complained f o r t h e 
f i r s t t i m e of numbness i n the l e f t f o o t . 

Claimant f i l e d c l a i m s f o r a g g r a v a t i o n and new i n j u r y w i t h 
CIGNA and Commodore r e s p e c t i v e l y . CIGNA denied t h a t c l a i m a n t had 
exp e r i e n c e d an a g g r a v a t i o n and requested t h a t a p a y i n g agent be 
d e s i g n a t e d p u r s u a n t t o ORS 656.307. Commodore's p r o c e s s i n g agent 
denied c o m p e n s a b i l i t y as w e l l as r e s p o n s i b i l i t y , a s s e r t i n g t h a t 
c l a i m a n t d i d not s u f f e r a compensable i n j u r y w h i l e employed by 
Commodore. Claimant t i m e l y requested a h e a r i n g . 

The Referee found t h a t c l a i m a n t ' s second i n c i d e n t was no 
more tha n an e x a c e r b a t i o n o f the i n i t i a l i n j u r y . He, t h e r e f o r e , 
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remanded the c l a i m t o CIGNA f o r p r o c e s s i n g . He f u r t h e r found t h a t 
CIGNA had f a i l e d t o produce s u f f i c i e n t evidence o f an overpayment 
and denied CIGNA's request f o r an o f f s e t . On review CIGNA a s s e r t s 
t h a t c l a i m a n t ' s second i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o h i s 
c u r r e n t d i s a b i l i t y and t h a t r e s p o n s i b i l i t y , t h e r e f o r e , l i e s w i t h 
Commodore. Commodore responds t h a t c l a i m a n t ' s second i n c i d e n t was 
an o c c u p a t i o n a l d i s e a s e . I t argues, t h e r e f o r e , t h a t c l a i m a n t must 
prove t h a t Commodore's employment was the major c o n t r i b u t i n g cause 
of h i s c u r r e n t d i s a b i l i t y i n or d e r t o prove c o m p e n s a b i l i t y as 
a g a i n s t Commodore. Commodore argues t h a t c l a i m a n t has f a i l e d t o 
meet h i s burden o f p r o o f i n t h a t r e g a r d . 

From the o u t s e t , we note t h a t a l t h o u g h c l a i m a n t ' s c l a i m 
a g a i n s t Commodore was pre s e n t e d as one f o r o c c u p a t i o n a l disease a t 
h e a r i n g , t he second i n c i d e n t i s more p r o p e r l y c h a r a c t e r i z e d as an 
a c c i d e n t a l i n j u r y . The i n c i d e n t was unexpected and o c c u r r e d w i t h i n 
a d i s c r e t e and i d e n t i f i a b l e time p e r i o d . See V a l t i n s o n v. SAIF, 
56 Or App 184 (1 9 8 2 ) . We f i n d t h a t c l a i m a n t s u f f e r e d s u c c e s s i v e 
i n j u r i e s w h i l e w o r k i n g f o r Commodore. I n ord e r t o det e r m i n e 
r e s p o n s i b i l i t y , t h e r e f o r e , we must determine whether t he second 
i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y . See 
Boise Cascade Corp. v. Starbuck, 296 Or 238 (1983). 

The medical evidence i s d i v i d e d . I t c o n s i s t s o f t h e 
s e v e r a l r e p o r t s and d e p o s i t i o n o f the t r e a t i n g p h y s i c i a n , Dr. 
Olson, and the c o n s u l t a t i o n r e p o r t o f Dr. Blak e , an o r t h o p e d i s t . 
Dr. Blake opined t h a t c l a i m a n t ' s second i n c i d e n t was merely a 
r e c u r r e n c e o f the f i r s t . F o l l o w i n g c l a i m a n t ' s second i n c i d e n t , Dr. 
Olson i n i t i a l l y s t a t e d t h a t t h e second i n j u r y was a " s i g n i f i c a n t 
c o n t r i b u t i n g f a c t o r " t o c l a i m a n t ' s d i s a b i l i t y . A f t e r an apparent 
c o n t a c t from Commodore's a t t o r n e y , however, Dr. Olson i s s u e d a 
second r e p o r t i n which he s t a t e d t h a t t h e second i n c i d e n t d i d not 
r e p r e s e n t a "new i n j u r y . " Dr. Olson was then deposed. 

At d e p o s i t i o n Dr. Olson c l a r i f i e d h i s a p p a r e n t l y 
i n c o n s i s t e n t r e p o r t s by t e s t i f y i n g t h a t w h i l e c l a i m a n t ' s i n i t i a l 
i n c i d e n t was the major cause of h i s c u r r e n t d i s a b i l i t y , t h e second 
i n c i d e n t d i d i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of c l a i m a n t ' s 
low back c o n d i t i o n . We accept Dr. Olson's o p i n i o n over t h a t o f Dr. 
Blake because Dr. Olson examined c l a i m a n t both b e f o r e and a f t e r 
the second i n c i d e n t and served as t r e a t i n g p h y s i c i a n t h r o u g h o u t 
the f i v e - y e a r h i s t o r y of the c l a i m . We a l s o f i n d t h a t Dr. Olson's 
o p i n i o n i s c o n s i s t e n t w i t h c l a i m a n t ' s c r e d i b l e r e n d i t i o n o f t h e 
f a c t s . Whereas c l a i m a n t was able t o c o n t i n u e w o r k i n g b o t h on and 
o f f t h e j o b f o r s e v e r a l years a f t e r t h e i n i t i a l i n j u r y , he 
exp e r i e n c e d new and d i f f e r e n t symptoms f o l l o w i n g t h e second 
i n j u r y , and had t o leave work soon t h e r e a f t e r . The independent 
c o n t r i b u t i o n of t h e second i n c i d e n t i s c l e a r . Commodore, as a 
s e l f - i n s u r e d employer a t the time o f the second i n c i d e n t , i s 
r e s p o n s i b l e . 

Because we f i n d CIGNA not r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t d i s a b i l i t y , t h e o f f s e t i s s u e i s moot. The c o m p e n s a b i l i t y 
of c l a i m a n t ' s c l a i m a g a i n s t Commodore was a t iss u e b o t h a t h e a r i n g 
and on Board r e v i e w . Claimant's a t t o r n e y i s , t h e r e f o r e , e n t i t l e d 
t o a f e e i n both forums. Cf. Petshow v. Farm Bureau I n s . Co., 76 
Or App 563 (1985) . 

ORDER 

The Referee's order dated August 7, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r t h a t s e t 
asi d e CIGNA's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and a f f i r m e d 
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Commodore C o r p o r a t i o n ' s d e n i a l of the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
new i n j u r y c l a i m i s r e v e r s e d . The c l a i m i s remanded t o Commodore 
C o r p o r a t i o n f o r p r o c e s s i n g a c c o r d i n g t o law. Commodore C o r p o r a t i o n 
s h a l l reimburse CIGNA f o r a l l c l a i m c o s t s , i f any, p a i d subsequent 
t o Commodore's f o r m a l d e n i a l . The remainder o f the o r d e r i s 
a f f i r m e d . For p r e v a i l i n g on t h e i s s u e o f c o m p e n s a b i l i t y a g a i n s t 
Commodore, c l a i m a n t ' s a t t o r n e y i s awarded $1,200 f o r s e r v i c e s a t 
h e a r i n g and $500 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by 
Commodore C o r p o r a t i o n . 

K E I T H A. WEAVER, C l a i m a n t WCB 8 5 - 0 2 1 3 8 
B i s c h o f f , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 7 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee F o s t e r ' s 
o r d e r t h a t awarded c l a i m a n t 128 degrees f o r 40 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y i n l i e u o f a D e t e r m i n a t i o n Order 
award o f 48 degrees f o r 15 p e r c e n t unscheduled d i s a b i l i t y f o r the 
neck. The i s s u e on review i s e x t e n t o f unscheduled d i s a b i l i t y . 
SAIF asked t h a t , t h e D e t e r m i n a t i o n Order be r e i n s t a t e d . 

On August 16, 1983 c l a i m a n t s u s t a i n e d a compensable neck 
i n j u r y when he was s t r u c k by a r o l l i n g l o g . A l t h o u g h t he i n j u r y 
r e s u l t e d i n a concussion, a f r a c t u r e d sternum, and c e r v i c a l and 
t h o r a c i c f r a c t u r e s , c l a i m a n t was ab l e t o r e t u r n t o h i s r e g u l a r 
work w i t h i n two months. The p r i m a r y r e s i d u a l o f the i n j u r y was a 
markedly decreased range of motion i n the c e r v i c a l s p i n e . The 
decreased range of motion c o n t i n u e d as of the time o f the h e a r i n g , 
a l t h o u g h c l a i m a n t c o n t i n u e d t o work i n h i s p r e v i o u s j o b w i t h 
r e s t r i c t i o n s . 

The medical evidence c o n s i s t s p r i m a r i l y o f the r e p o r t s 
of Dr. Mooers, who was c l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n , and 
Dr. Young, a c o n s u l t i n g o r t h o p e d i s t . N e i t h e r p h y s i c i a n has 
i n d i c a t e d t h a t c l a i m a n t w i l l s u f f e r permanent impairment as a 
r e s u l t of h i s i n j u r y . Claimant was a l s o examined by the Ashland 
O r t h o p e d i c A s s o c i a t e s i n August 1984. They noted d i f f u s e 
a r t h r i t i c changes i n c l a i m a n t ' s neck and upper back. A c c o r d i n g t o 
Dr. Young, however, any d e g e n e r a t i v e changes would have p r e e x i s t e d 
t h e i n d u s t r i a l i n j u r y . 

Claimant was age 35 a t the time of the h e a r i n g . He has 
a h i g h s c h o o l diploma and one year of business c o l l e g e course 
work. A f t e r business s c h o o l c l a i m a n t worked i n computer 
t e c h n o l o g y f o r a p p r o x i m a t e l y t e n y e a r s , l e a v i n g t h a t f i e l d i n 
1978. His work s i n c e t h a t time has been heavy. 

The February 14, 1984 D e t e r m i n a t i o n Order awarded 
c l a i m a n t 48 degrees f o r 15 p e r c e n t unscheduled d i s a b i l i t y . The 
Referee r a i s e d t h e award t o 40 p e r c e n t , a p p a r e n t l y based on 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y r e g a r d i n g ' h i s r e s t r i c t i o n s . On 
review SAIF a s s e r t s t h a t t h e 40 p e r c e n t award i s e x c e s s i v e . We 
agree and r e v e r s e t h e Referee's award. 

S i g n i f i c a n t t o us i s t h a t n e i t h e r o f c l a i m a n t ' s 
p h y s i c i a n s has s t a t e d t h a t c l a i m a n t w i l l s u f f e r permanent 
impairment. When we combine t h a t f a c t o r w i t h c l a i m a n t ' s h a v i n g 
r e t u r n e d t o r e g u l a r work, h i s r e l a t i v e l y young age, h i s e d u c a t i o n 
and work h i s t o r y , we f i n d t h a t c l a i m a n t has been a d e q u a t e l y , i f 
not e x c e s s i v e l y , compensated by the 15 p e r c e n t awarded by the 
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D e t e r m i n a t i o n Order. Because SAIF does not request a r e d u c t i o n i n 
the D e t e r m i n a t i o n Order award, the order s h a l l be r e i n s t a t e d . 

ORDER 

The Referee's order dated September 13, 1985 i s 
re v e r s e d . The D e t e r m i n a t i o n Order dated February 14, 1984 i s 
r e i n s t a t e d . 

RICHARD D. COX, C l a i m a n t WCB 8 3 - 0 6 5 5 7 & 8 4 - 0 3 8 8 4 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f Referee F i n k ' s o r d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s June 23, 1983 d e n i a l o f an 
a g g r a v a t i o n c l a i m r e l a t e d t o an accepted n o n - d i s a b l i n g 1978 back 
i n j u r y and which upheld SAIF's March 1 , 1984 d e n i a l o f an 
o c c u p a t i o n a l disease c l a i m f o r worsening o f c l a i m a n t ' s u n d e r l y i n g 
d e g e n e r a t i v e d i s c d i s e a s e . The issu e s on review are a g g r a v a t i o n 
and c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r o f th e Referee 
w i t h the f o l l o w i n g comment. The evidence proves t h a t c l a i m a n t ' s 
c o n d i t i o n was not worse i n 1982 and 1984 as compared t o h i s 
c o n d i t i o n i n 1978. That c l a i m a n t ' s symptoms may be t e m p o r a r i l y 
worsened w i t h o u t worsening the c o n d i t i o n does not meet the 
s t a n d a r d o f p r o o f . Wheeler v. Boise Cascade, 298 Or 452 (198 5 ) . 

ORDER 

The Referee's order dated May 22, 1985 i s a f f i r m e d . 

B E T T Y E . MADARAS, C l a i m a n t WCB 8 3 - 0 7 5 0 9 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

This m a t t e r i s b e f o r e the Board on remand from the Court 
of Appeals. Madaras v. SAIF, 76 Or App 207 (1985). By v i r t u e o f 
the c o u r t ' s o r d e r , the law of the case i s t h a t c l a i m a n t has shown 
by a preponderance o f the evidence t h a t i t would be f u t i l e f o r her 
t o seek work, t h e r e f o r e , excusing c l a i m a n t from the requirement o f 
ORS 656.206(3). T h i s h o l d i n g mandates a f i n d i n g t h a t c l a i m a n t i s 
permanently and t o t a l l y d i s a b l e d . The Referee's o r d e r dated 
February 17, 1984 i s r e i n s t a t e d and a f f i r m e d . 

The c o u r t has a l s o remanded c l a i m a n t ' s p e t i t i o n f o r 
a t t o r n e y f e e s b e f o r e the Court of Appeals. The p e t i t i o n i s 
a l l o w e d . Claimant's a t t o r n e y i s a l l o w e d an a d d i t i o n a l a t t o r n e y 
fee o f 25 p e r c e n t o f the i n c r e a s e d award g r a n t e d by th e c o u r t , n o t 
t o exceed $1,000, i n a d d i t i o n t o a l l fees p r e v i o u s l y a l l o w e d i n 
t h i s case. 

IT IS SO ORDERED. 
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D E B B I E A. MONREAN ( K A H N ) , C l a i m a n t WCB 8 3 - 0 7 5 7 0 
Mai a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 8 , 1 9 8 6 
C o w l i n g , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

Claimant has requested r e c o n s i d e r a t i o n o f our Order on 
Review dated February 7, 1986. I n t h a t o r d e r , we approved t h e 
i n s u r e r ' s r e q u e s t t h a t i t be a u t h o r i z e d t o o f f s e t permanent 
p a r t i a l d i s a b i l i t y compensation p a i d pursuant t o a f i r s t 
D e t e r m i n a t i o n Order a g a i n s t permanent p a r t i a l d i s a b i l i t y 
compensation or d e r e d p a i d i n l i e u o f the f i r s t award a f t e r a 
r e d e t e r m i n a t i o n p u r s u a n t t o ORS 656.268(5). We based our d e c i s i o n 
upon t h e language of ORS 656.268(4), which a l l o w s a d j u s t m e n t s t o 
compensation, " i n c l u d i n g d i s a l l o w a n c e o f permanent d i s a b i l i t y 
payments p r e m a t u r e l y made . . . ." 

As we understand c l a i m a n t ' s p o s i t i o n i n her re q u e s t f o r 
r e c o n s i d e r a t i o n , she a s s e r t s t h a t , because we found t h a t permanent 
d i s a b i l i t y payments were p r e m a t u r e l y made, t h e i n i t i a l c l o s u r e o f 
c l a i m a n t ' s c l a i m was a "premature c l o s u r e " as t h a t term o f a r t i s 
employed i n view of ORS 656.268(1) and ( 2 ) . She, t h e r e f o r e , 
a s s e r t s e n t i t l e m e n t t o compensation f o r temporary d i s a b i l i t y f o r 
p e r i o d s o f time between D e t e r m i n a t i o n Orders and commencement of 
v o c a t i o n a l a s s i s t a n c e programs, t o be a l l o w e d as a c r e d i t a g a i n s t 
t h e o f f s e t o f permanent d i s a b i l i t y compensation. The u n d e r p i n n i n g 
of c l a i m a n t ' s p o s i t i o n i s as f o l l o w s : 

"ORS 656.268(1) e x p r e s s l y p r o v i d e s 
temporary d i s a b i l i t y b e n e f i t s s h a l l not be 
t e r m i n a t e d i f t h e worker i s not m e d i c a l l y 
s t a t i o n a r y or i n v o l v e d i n v o c a t i o n a l 
r e h a b i l i t a t i o n . A worker whose c o n d i t i o n 
i s expected t o improve i s not m e d i c a l l y 
s t a t i o n a r y as a ma t t e r o f law. ORS 
656.005(17) d e f i n e s a worker t o be 
m e d i c a l l y s t a t i o n a r y o n l y i f 'no f u r t h e r 
m a t e r i a l improvement would reasonably be 
expected from [ m e d i c a l t r e a t m e n t , o r ] the 
passage of t i m e . ' " 
"An unscheduled permanent d i s a b i l i t y i s 
based on the worker's e a r n i n g c a p a c i t y ; 
t h i s i s the ' c o n d i t i o n ' which i s 
compensated. ORS 656.214(5); see B a r r e t t 
v. D & H D r y w a l l , 300 Or 325 (198 5 ) . 

"Here t h e [Board] members found t h e 
compensation awarded by [ t h e ] p r e v i o u s 
d e t e r m i n a t i o n o r d e r was premature and, 
t h e r e f o r e , c o u l d be a d j u s t e d by n e c e s s i t y 
i n a subsequent d e t e r m i n a t i o n . I t now 
appears, by t h e o p e r a t i o n of the Order on 
Review, the money ordered by the p r e v i o u s 
d e t e r m i n a t i o n was i n e r r o r due t o events 
which t r a n s p i r e d by passage o f t i m e . " 

A f t e r c a r e f u l c o n s i d e r a t i o n o f c l a i m a n t ' s arguments, we 
conclude t h a t they are wide o f t h e mark. Claimant's p o s i t i o n i s 
an a t t e m p t t o b l u r t he concepts o f p h y s i c a l impairment and l o s s o f 
e a r n i n g c a p a c i t y . The term " m e d i c a l l y s t a t i o n a r y " i s a n o t i o n 
t h a t r e l a t e s t o p h y s i c a l impairment, and p h y s i c a l impairment i s 
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but one f a c t o r i n d e t e r m i n i n g unscheduled permanent d i s a b i l i t y , 
i . e . , l o s s of e a r n i n g c a p a c i t y . (We use t h e phrase " p h y s i c a l 
impairment" i n t h i s case because c l a i m a n t ' s c o n d i t i o n i s 
p h y s i c a l . We r e c o g n i z e t h a t compensable c o n d i t i o n s s u b j e c t t o 
improvement from medical t r e a t m e n t or the passage o f t i m e may be 
o t h e r than p h y s i c a l . See, e.g., Rogers v. T r i - M e t , 75 Or App 470 
(1985).) ORS 656.214(5) d e f i n e s the term: "Earning c a p a c i t y i s 
t h e a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n the broad 
f i e l d of g e n e r a l o c c u p a t i o n s , t a k i n g i n t o c o n s i d e r a t i o n such 
f a c t o r s as age, e d u c a t i o n , t r a i n i n g , s k i l l s and work e x p e r i e n c e . " 
We f i n d no s u p p o r t i n B a r r e t t v. D & H D r y w a l l , s u p r a , or anywhere 
e l s e f o r c l a i m a n t ' s a s s e r t i o n t h a t the " c o n d i t i o n " which must be 
m e d i c a l l y s t a t i o n a r y i s a c l a i m a n t ' s " e a r n i n g c a p a c i t y . " To 
suggest t h a t the term " m e d i c a l l y s t a t i o n a r y " contemplates f a c t o r s 
o t h e r than medical ones begs the q u e s t i o n . There i s no s u g g e s t i o n 
i n t h i s case t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y d u r i n g any 
o f t h e t i m e p e r i o d s i n i s s u e . 

Claimant's c l a i m was v a l i d l y c l o s e d by t h e f i r s t 
D e t e r m i n a t i o n Order, which e s t a b l i s h e d a date upon which c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y . No temporary d i s a b i l i t y compensation 
was due a f t e r t h a t d a t e , except d u r i n g the times c l a i m a n t was 
e n r o l l e d and a c t i v e l y engaged i n a program of v o c a t i o n a l 
a s s i s t a n c e . ORS 656.268(5). When c l a i m a n t was so e n r o l l e d and 
engaged, she was p a i d temporary d i s a b i l i t y b e n e f i t s . The f a c t 
t h a t v o c a t i o n a l a s s i s t a n c e d i d as i t was i n t e n d e d and reduced 
c l a i m a n t ' s d i s a b i l i t y ( b u t not n e c e s s a r i l y her impairment) does 
not render the f i r s t D e t e r m i n a t i o n Order "premature" as regards 
c l a i m a n t ' s medical s t a t u s , which has remained e s s e n t i a l l y the same 
s i n c e t h e o r i g i n a l d e t e r m i n a t i o n . 

The request f o r r e c o n s i d e r a t i o n i s a l l o w e d . On r e c o n 
s i d e r a t i o n , the Board adheres t o i t s p r e v i o u s o r d e r , which i s 
r e p u b l i s h e d e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

W I L L I A M G. VAANDERING, C l a i m a n t WCB 8 4 - 0 1 3 0 2 
J o s e p h C. P o s t , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee Seymour's 
or d e r t h a t i n c r e a s e d c l a i m a n t ' s award o f scheduled permanent 
p a r t i a l d i s a b i l i t y f o r the l o s s of use of h i s r i g h t l e g from t h e 
20 p e r c e n t (30 degrees) awarded by D e t e r m i n a t i o n Order t o 50 
p e r c e n t (75 degrees) and awarded temporary t o t a l d i s a b i l i t y 
compensation computed on the b a s i s of a 54 hour work week. The 
i s s u e s are the e x t e n t of d i s a b i l i t y and the computation o f 
temporary t o t a l d i s a b i l i t y compensation. 

Claimant i n j u r e d h i s r i g h t knee on October 18, 1982 i n 
t h e course o f h i s employment as a t r u c k mechanic when he s l i p p e d 
on some a n t i - f r e e z e which had been s p i l l e d on the f l o o r and f e l l 
t o t h e ground. Claimant v i s i t e d an o r t h o p e d i s t , Dr. F r y , the day 
f o l l o w i n g the a c c i d e n t . Dr. Fry examined c l a i m a n t ' s r i g h t knee 
and noted s w e l l i n g , l i m i t a t i o n of motion and a c o n s i s t e n t c l i c k i n g 
and popping. Dr. Fry ordered an a r t h r o g r a m which r e v e a l e d a l a r g e 
p i e c e o f l o o s e bone and c a r t i l a g e i n the j o i n t ( o s t e o c h o n d r i t i s 
dissecans condylus m e d i a l i s f e m o r i s ) . Dr. Fry s u r g i c a l l y removed 
th e lo o s e body from the knee i n November 1982. 
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I n August 1983 c l a i m a n t was examined by Dr. Gambee, an 
o r t h o p e d i s t . Dr. Gambee opined t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and r a t e d t h e l o s s o f f u n c t i o n o f c l a i m a n t ' s r i g h t l e g 
a t 20 p e r c e n t based upon the r a t i n g schedule o f the American 
Academy of Or t h o p e d i c Surgeons. Dr. Fry reviewed Dr. Gambee's 
r e p o r t and agreed w i t h t h e 20 p e r c e n t impairment r a t i n g . I n 
December 1983 c l a i m a n t was examined by another o r t h o p e d i s t . Dr. 
D u f f . Dr. Duff noted f l e x i o n t o 135 degrees, f u l l e x t e n s i o n and 
moderate p a i n on r o t a t i o n a l s t r e s s . He agreed w i t h Dr. Gambee's 
20 p e r c e n t impairment r a t i n g . Claimant's c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order dated January 23, 1984 w i t h an award o f 20 
pe r c e n t (30 degrees) scheduled permanent p a r t i a l d i s a b i l i t y . 

I n March 1985 Dr. Fry completed a p h y s i c a l c a p a b i l i t i e s 
assessment o f c l a i m a n t . He gave c l a i m a n t ' s l i m i t a t i o n s as 10 
pounds r e p e t i t i v e l i f t i n g and c a r r y i n g , 20 pounds o c c a s i o n a l 
l i f t i n g and c a r r y i n g , one hour w a l k i n g or s t a n d i n g , no s t a i r 
c l i m b i n g , no k n e e l i n g , no c r o u c h i n g and no c r a w l i n g . He a l s o 
noted m i l d p a i n and i n s t a b i l i t y i n the knee. 

I n i n c r e a s i n g c l a i m a n t ' s scheduled d i s a b i l i t y award, t h e 
Referee emphasized the p a i n and i n s t a b i l i t y a s s o c i a t e d w i t h 
c l a i m a n t ' s knee. On our de novo review of the r e c o r d and 
a p p l i c a t i o n o f t h e p e r t i n e n t s t a t u t e s and r e g u l a t i o n s , ORS 
6 5 6 . 2 1 4 ( 2 ) ( c ) ; OAR 436-30-240 t h r o u g h 436-30-340, we f i n d t h a t 
c l a i m a n t was a d e q u a t e l y compensated f o r the permanent l o s s o f use 
or f u n c t i o n o f h i s r i g h t l e g , i n c l u d i n g i n s t a b i l i t y and d i s a b l i n g 
p a i n , by the D e t e r m i n a t i o n Order o f January 23, 1984. We, 
t h e r e f o r e , r e v e r s e t h a t p o r t i o n o f the Referee's o r d e r t h a t 
awarded c l a i m a n t 75 degrees f o r 50 p e r c e n t scheduled permanent 
p a r t i a l d i s a b i l i t y and r e i n s t a t e and a f f i r m t h e award by 
D e t e r m i n a t i o n Order of 30 degrees f o r 20 p e r c e n t scheduled 
permanent p a r t i a l d i s a b i l i t y . 

On t h e i s s u e o f the computation o f temporary t o t a l 
d i s a b i l i t y compensation, we a f f i r m t h e order o f t h e Referee. 

ORDER 
The Referee's o r d e r dated May 2, 1985 i s r e v e r s e d i n 

p a r t . That p o r t i o n of the order t h a t i n c r e a s e d c l a i m a n t ' s award 
of scheduled permanent p a r t i a l d i s a b i l i t y from t he 20 p e r c e n t (30 
degrees) awarded by D e t e r m i n a t i o n Order t o 50 p e r c e n t (75 degrees) 
i s r e v e r s e d . The D e t e r m i n a t i o n Order dated January 23, 1984 i s 
r e i n s t a t e d and a f f i r m e d . The remainder o f the order i s a f f i r m e d . 
For s e r v i c e s i n d e f e n d i n g c l a i m a n t ' s r a t e of temporary d i s a b i l i t y 
compensation, c l a i m a n t ' s a t t o r n e y i s awarded $250, t o be p a i d by 
the SAIF C o r p o r a t i o n . 

CLARK H. WILLARD, C l a i m a n t WCB 8 3 - 0 0 5 7 6 
Mai a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 2 8 , 1 9 8 6 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s S e c o n d O r d e r o n R e c o n s i d e r a t i o n 

Claimant has requested f u r t h e r r e c o n s i d e r a t i o n o f our 
Order on R e c o n s i d e r a t i o n dated February 7, 1986. We decided t h i s 
case on r e c o n s i d e r a t i o n w i t h a companion case, Debbie A. Monrean 
(Kahn), 38 Van N a t t a 9 7, (WCB Case No. 83-07570, February 7, 
1986). The i s s u e i n bot h cases was whether an i n s u r e r s h o u l d be 
a u t h o r i z e d t o o f f s e t permanent d i s a b i l i t y compensation p a i d 
p u r s u a n t t o an i n i t i a l D e t e r m i n a t i o n Order a g a i n s t a permanent 
d i s a b i l i t y award made a f t e r r e d e t e r m i n a t i o n o f d i s a b i l i t y f o l l o w i n g 
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v o c a t i o n a l a s s i s t a n c e . ORS 656.268(5). I n our most r e c e n t o r d e r 
i n t h i s case, we decided t h a t , as a m a t t e r of f a c t , t h e r e had been 
no overpayment of compensation. N e i t h e r p a r t y has d i s a g r e e d w i t h 
t h a t f i n d i n g on r e c o n s i d e r a t i o n , and we adhere t o i t . 

Claimant has f i l e d i d e n t i c a l r e q u e s t s f o r r e c o n s i d e r a t i o n , 
w i t h the e x c e p t i o n of r e l e v a n t d a t e s , i n t h i s case and Debbie A. 
Monrean (Kahn), supra, c o n t e n d i n g t h a t the c l a i m a n t s are e n t i t l e d 
t o c r e d i t f o r temporary d i s a b i l i t y compensation payable b u t n o t 
p a i d . For t h e reasons s e t f o r t h i n our Order on R e c o n s i d e r a t i o n i n 
Debbie A. Monrean (Kahn), 38 Van N a t t a .180 (WCB Case No. 83-07570, 
Order on R e c o n s i d e r a t i o n , decided t h i s d a t e ) , we conclude t h a t no 
such temporary d i s a b i l i t y compensation was payable. 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s a l l o w e d . On 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our former Order on 
R e c o n s i d e r a t i o n , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

RUBY B. CAMPBELL, C l a i m a n t WCB 8 4 - 0 8 0 3 6 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 6, 1 9 8 6 
N a n c y M e s e r o w , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s review o f Referee T. Lavere 
Johnson's o r d e r t h a t awarded 48 degrees f o r 15 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o t h e D e t e r m i n a t i o n 
Order dated J u l y 23, 1984 t h a t awarded 48 degrees f o r 15 p e r c e n t 
permanent d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s mid-back, upper 
back, r i g h t s h o u l d e r , and f u n c t i o n a l o v e r l a y . The i s s u e on review 
i s e x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y . 

Claimant was i n j u r e d i n the course of her employment as 
a c o n t a i n e r punch o p e r a t o r f o r a s t o r a g e b a t t e r y m a n u f a c t u r e r . 
Her c l a i m was i n i t i a l l y c l o s e d w i t h no award f o r permanent 
d i s a b i l i t y . The c l a i m was reopened f o r a g g r a v a t i o n o f t h e i n j u r y 
c o n d i t i o n and two v o c a t i o n a l r e h a b i l i t a t i o n programs. Closure 
a f t e r c o m p l e t i o n o f v o c a t i o n a l r e h a b i l i t a t i o n r e s u l t e d i n t h e 
award o f 48 degrees f o r 15 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . 

The Referee found t h a t c l a i m a n t was a c r e d i b l e w i t n e s s . 
Claimant has c h r o n i c p a i n i n her upper back, mid-back, and r i g h t 
s h o u l d e r . She i s l i m i t e d i n her a b i l i t y t o bend, s t o o p , s i t , 
s t a n d , l i f t more than 30 pounds, or l i f t or reach overhead. Some 
of c l a i m a n t ' s l i m i t a t i o n s are r e l a t e d t o her s m a l l s i z e r a t h e r 
t h a n her i n d u s t r i a l i n j u r y . Claimant was 51 years o l d a t t h e t i m e 
of h e a r i n g and had a h i g h s c h o o l e d u c a t i o n . She has r e t u r n e d t o 
work as a q u a l i t y c o n t r o l i n s p e c t o r , a p o s i t i o n a t which she has 
many years e x p e r i e n c e . Her p r e s e n t s a l a r y i s l e s s t h a n her 
p r e - i n j u r y s a l a r y . Dr. Colbach diagnosed a n e u r o t i c c o n v e r s i o n 
d i s o r d e r which c o n t r i b u t e d t o c l a i m a n t ' s m i l d l y d i s a b l i n g p a i n 
symptoms and was r e l a t e d t o t h e i n d u s t r i a l i n j u r y . Dr. Colbach 
recommended a g a i n s t p s y c h o l o g i c a l or p s y c h i a t r i c t r e a t m e n t . 
Claimant works f u l l - t i m e a l t h o u g h she has m o d i f i e d some of her 
r e c r e a t i o n a l a c t i v i t i e s t o accommodate her p a i n syndrome. 
Claimant r e c e i v e d v o c a t i o n a l t r a i n i n g f o r a c l e r i c a l o c c u p a t i o n 
and t u r n e d down two c l e r i c a l j o b s w i t h s t a t e agencies i n f a v o r of 
w a i t i n g f o r a q u a l i t y c o n t r o l p o s i t i o n . 
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To p r e v a i l on t h e i s s u e of unscheduled permanent p a r t i a l 
d i s a b i l i t y , a worker must demonstrate by a preponderance o f t h e 
evidence t h a t as a r e s u l t o f the i n d u s t r i a l i n j u r y t h e r e has been 
a permanent l o s s of e a r n i n g c a p a c i t y . The e x t e n t of d i s a b i l i t y i s 
measured by t h e l o s s of e a r n i n g c a p a c i t y caused by the i n d u s t r i a l 
a c c i d e n t , " t a k i n g i n t o c o n s i d e r a t i o n t h e worker's l o s s o f e a r n i n g 
c a p a c i t y , i f any, r e s u l t i n g from symptoms caused by t h e i n j u r y . " 
B a r r e t t v. D & H D r y w a l l , 300 Or 325 ( 1 9 8 5 ) . "Earning c a p a c i t y " 
i s d e f i n e d as a worker's " a b i l i t y t o o b t a i n and h o l d g a i n f u l 
employment i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s " and 
c o n s i d e r s t h e m e d i c a l assessment of impairment as w e l l as s o c i a l 
and y o c a t i o n a l f a c t o r s . ORS 656.214(5). Subsequent wages may be 
c o n s i d e r e d an i n d i c a t i o n of the e x t e n t o f l o s t e a r n i n g c a p a c i t y 
a l t h o u g h i t i s not d e t e r m i n a t i v e . Jacobs v. L o u i s i a n a P a c i f i c , 59 
Or App 1 ( 1 9 8 2 ) . 

We r e l y on medical assessment and c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y t o e s t a b l i s h t h e degree o f impairment. See G a r b u t t v. 
SAIF, 297 Or 148 ( 1 9 8 4 ) . S o c i a l and v o c a t i o n a l f a c t o r s are 
c o n s i d e r e d i n t h e t o t a l i t y o f c l a i m a n t ' s c i r c u m s t a n c e s . OAR 
436-30-380 e t seq. Howerton v. SAIF, 70 Or App 99 ( 1 9 8 4 ) . 

C o n s i d e r i n g c l a i m a n t ' s impairment and t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s , we f i n d t h a t c l a i m a n t would be 
a d e q u a t e l y compensated by an award of 64 degrees f o r 20 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y . The Referee's o r d e r and 
c l a i m a n t ' s a t t o r n e y ' s f e e s s h a l l be m o d i f i e d a c c o r d i n g l y . 

ORDER 

The Referee's o r d e r dated March 26, 1985 i s m o d i f i e d . 
Claimant s h a l l be awarded 64 degrees f o r 20 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y i n l i e u o f p r i o r awards. Claimant's 
a t t o r n e y f e e s s h a l l be a d j u s t e d a c c o r d i n g l y . 

A L V I N L . D I C K , C l a i m a n t WCB 8 4 - 1 2 1 6 8 & 8 4 - 1 3 1 9 1 
C h u r c h i l l , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 6, 1 9 8 6 
B e e r s , Zimmerman & R i c e , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
K e l l e y & K e l l e y , D e f e n s e A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee M i c h a e l 
Johnson's o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s i n d u s t r i a l 
i n j u r y c l a i m f o r the l e f t s h o u l d e r , both i n terms of c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y , and approved EBI Companies' d e n i a l o f 
c l a i m a n t ' s new i n j u r y c l a i m based on r e s p o n s i b i l i t y o n l y . The 
i s s u e s on r e v i e w are whether c l a i m a n t ' s l e f t shoulder i n j u r y i s 
compensable and, i f so, which of the i n s u r e r s i s r e s p o n s i b l e . 

The Board a f f i r m s and adopts the order of t h e Referee. 
Because t h e c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m was a t i s s u e as 
a g a i n s t SAIF and c l a i m a n t p r e v a i l e d , c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a f e e p a i d by SAIF. Compare Petshow v. Farm Bureau 
I n s . Co., 76 Or App 563 ( 1 9 8 5 ) ; S t a n l e y C. Phipps, 38 Van 
N a t t a T3 ( f i l e d January 14, 1986). 
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ORDER 

The Referee's order dated June 28, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $550 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

J O S E P H J . KOPPERT, C l a i m a n t WCB 8 4 - 0 7 7 1 4 
Haugh & F o o t e , C l a i m a n t ' s A t t o r n e y s M a r c h 6, 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review of Referee Michael Johnson's 
o r d e r which upheld the i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l 
s p i n e c o n d i t i o n . Claimant contends t h a t the d e n i a l i s v o i d 
because i t v i o l a t e s t h e r u l e of Bauman v. SAIF, 295 Or 788 (1983). 

The Board a f f i r m s the order o f the Referee w i t h t h e 
f o l l o w i n g comment. The i n s u r e r p a i d f o r medical t r e a t m e n t and 
d i s a b i l i t y due t o a low back c o n d i t i o n f o r almost seven years 
b e f o r e c l a i m a n t p r e s e n t e d a c l a i m f o r a c e r v i c a l s p i n e c o n d i t i o n . 
We are not persuaded t h a t the c e r v i c a l s p i n e c o n d i t i o n was p a r t o f 
the low back c o n d i t i o n which was accepted. 

ORDER 

The Referee's order dated J u l y 22, 1985 i s a f f i r m e d . 

ELDON G. MARLOW, C l a i m a n t WCB 8 4 - 0 4 6 7 3 
D a v i d C. F o r c e , C l a i m a n t ' s A t t o r n e y M a r c h 6, 1 9 8 6 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Mongrain's o r d e r which found t h a t the c l a i m was p r e m a t u r e l y c l o s e d 
by a D e t e r m i n a t i o n Order dated A p r i l 5, 1984. 

Claimant was a pond sawyer. He i n j u r e d h i s low back and 
neck when he f e l l a t work on May 31, 1983. On June 3, 1983 Dr. 
L o t t diagnosed a s t r a i n . He r e f e r r e d c l a i m a n t t o Dr. Robertson, 
an o r t h o p e d i c surgeon. Dr. Robertson diagnosed a c e r v i c a l and 
lumbar s p r a i n . He observed no evidence o f d i s c h e r n i a t i o n . He 
recommended f u r t h e r c o n s e r v a t i v e t r e a t m e n t . Dr. P a t t e r s o n 
performed a n e u r o l o g i c a l c o n s u l t a t i o n on J u l y 12, 1983. He 
r e p o r t e d m u l t i p l e c o m p l a i n t s w i t h no apparent o r g a n i c n e u r o l o g i c a l 
d i s e a s e . 

On August 4, 1983 Dr. L o t t r e p o r t e d c o n t i n u i n g h i p , 
neck, shoulder and l e f t arm p a i n c o m p l a i n t s . He a l s o s t a t e d : 

" I t i s s i g n i f i c a n t t h a t Drs. Donahoo and Young 
t r e a t e d t h i s man f o r a p r e v i o u s l u m b o s a c r a l 
i n j u r y i n 1972. He i s unhappy w i t h t h e i r c are 
s t a t i n g t h a t they sent him back t o work t o o 
soon, and r e f u s e d t o see him a g a i n a t t h i s 
t i m e , so was r e f e r r e d t o Eugene t o Dr. 
Robertson. 

" I f e e l t h a t t h e p a t i e n t ' s symptoms are i n 
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excess o f h i s f i n d i n g s and t h e g e n e r a l 
a t t i t u d e t h i s p a t i e n t d i s p l a y s i s one o f not 
w a n t i n g t o get w e l l on a permanent b a s i s . The 
former might be a s l i g h t e x a g g e r a t i o n , however 
I am v e r y d i s m a l about t h i s p a t i e n t ' s 
p r o g n o s i s f r o m an e m o t i o n a l s t a n d p o i n t and 
f e e l t h a t he does not want t o go back t o work. 
• E v a l u a t i o n by Orthopaedic C o n s u l t a n t s i s i n 
o r d e r a t t h i s t i m e . I f e e l t h a t t h i s p a t i e n t 
has reached a s t a t i o n a r y p o i n t and p r o b a b l y 
w i l l c o n t i n u e t o deny any improvement i n h i s 
p a i n syndrome." 

Ort h o p a e d i c C o n s u l t a n t s f i r s t examined c l a i m a n t on 
September 2, 1983. They p r e d i c t e d t h a t c l a i m a n t would be 
s t a t i o n a r y w i t h o u t s i g n i f i c a n t impairment i n s i x weeks i f h i s 
symptoms c o n t i n u e d t o r e s o l v e . Dr. L o t t c o n c u r r e d w i t h 
O r thopaedic C o n s u l t a n t s ' f i n d i n g s and s t a t e d t h a t he f e l t c l a i m a n t 
should be i m p r o v i n g and a b l e t o r e t u r n t o work; but t h a t when he 
l a s t saw c l a i m a n t , c l a i m a n t was c o m p l a i n i n g o f severe p a i n i n h i s 
back and h i p . Dr. L o t t s a i d t h a t c l a i m a n t ' s symptoms were n o t 
r e s o l v i n g . Dr. Robertson conc u r r e d w i t h Orthopaedic C o n s u l t a n t s ' 
f i n d i n g s and recommendations on December 6, 1983. 

At Dr. Robertson's r e q u e s t , a lumbar myelogram and 
lumbar CT scan were performed i n December 1983. N e i t h e r showed 
evidence o f d i s c h e r n i a t i o n . On January 5, 1984 Dr. Robertson 
recommended t h a t c l a i m a n t i n c r e a s e h i s a c t i v i t i e s and ask h i s 
employer f o r a m o d i f i e d j o b . 

Claimant was reexamined by Orthopaedic C o n s u l t a n t s on 
February 8, 1984. They noted t h a t no p l a n f o r s u r g i c a l t r e a t m e n t 
was e n t e r t a i n e d f o l l o w i n g t h e myelogram. Claimant r e p o r t e d t h a t 
h i s neck p a i n was "almost b e t t e r , " and t h a t he r a r e l y had neck 
d i s c o m f o r t . He r e p o r t e d d i s a b l i n g low back p a i n , i n t e r m i t t e n t 
p a r e s t h e s i a i n the l e f t arm and headaches w i t h b l u r r i n g v i s i o n . 
A c c o r d i n g t o t h e i r h i s t o r y , c l a i m a n t ' s low back c o m p l a i n t s had not 
changed i n t h e l a s t s i x t o seven months. They noted 
i n c o n s i s t e n c i e s d u r i n g t h e i r p h y s i c a l e x a m i n a t i o n and f e l t t h a t 
t h e r e was a m i l d element o f f u n c t i o n a l d i s t u r b a n c e . They 
concluded t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h m i l d l y 
moderate l o s s of lumbar f u n c t i o n , t h e l o s s o f f u n c t i o n due t o t h e 
i n j u r y b e i n g m i l d . 

Dr. Robertson r e p o r t e d on March 12, 1984 as f o l l o w s : 

"He i s l i m i t e d f u n c t i o n a l l y . He i s unable t o 
do p r o l o n g e d s t a n d i n g or w a l k i n g and i s not 
a b l e t o go back t o work on the pond. He w i l l 
need j o b placement or r e t r a i n i n g i n a more 
se d e n t a r y j o b which does not r e q u i r e l i f i n g , 
b ending o r p r o l o n g e d s t a n d i n g . " 

The A p r i l 5, 1984 D e t e r m i n a t i o n Order awarded temporary 
t o t a l d i s a b i l i t y t h r o u g h March 12, 1984, p l u s 20 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

On A p r i l 26, 1984 Dr. Robertson s t a t e d : 

"The p a t i e n t went back w o r k i n g a t h i s o l d j o b 
as a pond sawyer and p r e d i c t a b l y , l a s t e d about 
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f o u r days. He had t o go home because of bot h 
back and neck p a i n . At p r e s e n t , he i s 
c o m p l a i n i n g o f s t i f f n e s s i n h i s low back, 
s t i f f n e s s i n h i s neck, p a i n r a d i a t i n g down 
b o t h h a m s t r i n g areas and problems w i t h 
numbness and t i n g l i n g i n h i s l e f t hand." 

Dr. L o t t a g a i n termed c l a i m a n t m e d i c a l l y s t a t i o n a r y on 
June 5, 1984. Orthopaedic C o n s u l t a n t s reexamined c l a i m a n t on 
August 14, 1984. Claimant s t a t e d t h a t h i s c o m p l a i n t s had 
g r a d u a l l y worsened. They r e p o r t e d t h a t c l a i m a n t s a i d t h a t Dr. 
Robertson had t o l d c l a i m a n t , " i f he was a young man he would do a 
s p i n a l f u s i o n , but t h a t he i s aging such t h a t he would n o t 
co n s i d e r i t a t t h i s t i m e . " The c o n s u l t a n t s ' noted severe 
f u n c t i o n a l d i s t u r b a n c e c h a r a c t e r i z e d by i n c o n s i s t e n c i e s i n 
c l a i m a n t ' s e x a m i n a t i o n . They s a i d : 

" I n our o p i n i o n h i s c o n d i t i o n c o n t i n u e s t o be 
s t a t i o n a r y . * * * The l i f t i n g l e v e l c o u l d be 
50 l b s . b u t these w i l l be d i f f i c u l t t o achie v e 
i n view o f h i s degree o f f u n c t i o n a l o v e r l a y , 
which has been r e s p o n s i b l e f o r t h e worsening 
o f h i s s u b j e c t i v e symptoms i n our o p i n i o n . " 

Claimant was t r e a t e d a t t h e Western Pain Center from 
September 4 t h r o u g h September 2 1 , 1984. He made moderate g a i n s . 
F o l l o w i n g t he program he underwent i n - p a t i e n t a l c o h o l 
r e h a b i l i t a t i o n . On October 25, 1984 Dr. Holmes of t h e Pain Center 
s t a t e d t h a t c l a i m a n t r e p o r t e d t h a t h i s p a i n had i n c r e a s e d by a t 
l e a s t o n e - t h i r d s i n c e g o i n g o f f a l c o h o l . Dr. Holmes c r i t i c i z e d 
c l a i m a n t ' s l e v e l s o f m o t i v a t i o n and compliance w i t h t h e Pain 
Center program and r a t e d c l a i m a n t ' s p r o g n o s i s as q u e s t i o n a b l e . 

On December 6, 1984 Dr. Robertson i n d i c a t e d t h a t 
c l a i m a n t s h o u l d t h i n k about having an L5-S1 f u s i o n f o r h i s low 
back p a i n . I n e a r l y January 1985 c l a i m a n t agreed t o t h e f u s i o n . 
The c l a i m was reopened and t h e s u r g e r y performed. 

Dr. Robertson r e p o r t e d on A p r i l 18, 1985 as f o l l o w s : 

" I have been f o l l o w i n g [ c l a i m a n t ] f o r a t l e a s t 
two y e a r s . He was i n j u r e d w h i l e w o r k i n g on 
the l o g pond and t w i s t e d h i s back and h u r t h i s 
neck. Since t h a t time he has c o n t i n u e d t o 
complain o f low back and neck p a i n . 
" I would agree t h a t he has not been m e d i c a l l y 
s t a t i o n a r y d u r i n g t h i s e n t i r e p e r i o d , and t h a t 
h i s problems stem from t he o r i g i n a l i n j u r y . 
He d i d work f o r a p e r i o d o f time but he 
c o n t i n u e d t o be symptomatic d u r i n g t h a t 
p e r i o d . " 

At t he May 1, 1985 h e a r i n g , c l a i m a n t t e s t i f i e d t h a t Dr. 
Smith, a neurosurgeon, planned t o p e r f o r m neck s u r g e r y i n about 
t h r e e months. 

To s e t a s i d e a D e t e r m i n a t i o n Order as premature, 
c l a i m a n t must prove by a preponderance o f t h e evidence t h a t h i s 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y a t t h e ti m e o f c l a i m 
c l o s u r e . An i n j u r e d worker i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y 
when no f u r t h e r m a t e r i a l improvement would reasonably be expected 
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f r o m m e d i c a l t r e a t m e n t or the the passage o f t i m e . ORS 
656.005(17). See Brad T. G r i b b l e , 37 Van N a t t a 92, 97 ( 1 9 8 5 ) . 
The reasonableness of m e d i c a l e x p e c t a t i o n s a t t h e t i m e o f c l a i m 
c l o s u r e must be judged by t h e evidence a v a i l a b l e a t t h e t i m e , not 
by t h e subsequent development of the case. A l v a r e z v. GAB 
Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . 

Before c l a i m c l o s u r e , Dr. L o t t and Orthopaedic 
C o n s u l t a n t s had d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y . Dr. 
Robertson had c o n c u r r e d w i t h an e a r l i e r Orthopaedic C o n s u l t a n t s ' 
r e p o r t p r e d i c t i n g t h a t c l a i m a n t would be m e d i c a l l y s t a t i o n a r y by 
about mid-November 1983. His March 12, 1984 r e p o r t noted 
f u n c t i o n a l l i m i t a t i o n s , b u t d i d not suggest t h a t f u r t h e r m a t e r i a l 
improvement was t o be expected. N e i t h e r Pain Center t r e a t m e n t nor 
s u r g e r y was planned a t t h a t t i m e . A l t h o u g h Dr. Robertson l a t e r 
o p i n e d t h a t c l a i m a n t was not s t a t i o n a r y , he based t h a t o p i n i o n on 
the f a c t t h a t c l a i m a n t c o n t i n u e d t o be symptomatic. His r e p o r t s 
do not suggest t h a t an e x p e c t a t i o n o f m a t e r i a l improvement e x i s t e d 
a t t h e t i m e of c l o s u r e . We f i n d t h a t c l a i m a n t has not c a r r i e d h i s 
burden of p r o o f . 

ORDER 

The Referee's o r d e r dated J u l y 30, 1985 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of t h e Referee's o r d e r 
which s e t a s i d e t h e A p r i l 5, 1984 D e t e r m i n a t i o n Order and awarded 
a d d i t i o n a l temporary t o t a l d i s a b i l i t y compensation i s r e v e r s e d . 
The D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . The Referee's 
o r d e r i s a f f i r m e d i n a l l o t h e r r e s p e c t s . 

THERON W. S T I E H L , C l a i m a n t Own M o t i o n 8 6 - 0 0 2 2 M 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y M a r c h 6, 1 9 8 6 

Own M o t i o n O r d e r 
SAIF C o r p o r a t i o n has s u b m i t t e d t h e above c l a i m t o t h e 

Board f o r c o n s i d e r a t i o n of a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y 
f o r d i s a b i l i t y t o c l a i m a n t ' s l e f t knee due t o t h e June 30, 1978 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 

The l a s t c l o s u r e of t h i s c l a i m was by D e t e r m i n a t i o n 
Order dated March 16, 1984 a t which time i t was determined 
c l a i m a n t was e n t i t l e d t o no f u r t h e r compensation f o r permanent 
d i s a b i l i t y . The D e t e r m i n a t i o n Order was r e c o n s i d e r e d by t h e 
Workers' Compensation Department, a p p a r e n t l y a t c l a i m a n t ' s 
r e q u e s t , and a second o r d e r i s s u e d on June 27, 1984. Both o r d e r s 
c l e a r l y o u t l i n e d c l a i m a n t ' s r i g h t t o a h e a r i n g i f he was 
d i s s a t i s f i e d w i t h t h e r e s u l t s . On J u l y 1 1 , 1984 c l a i m a n t w r o t e t o 
SAIF a s k i n g f o r f u r t h e r permanent d i s a b i l i t y compensation. SAIF 
sent c l a i m a n t t o the Orthopaedic C o n s u l t a n t s f o r t h e i r o p i n i o n . 

I n December 1985 c l a i m a n t wrote SAIF two more l e t t e r s 
a s k i n g them f o r a s e t t l e m e n t on h i s c l a i m . He r e f e r r e d t o h i s 
J u l y 1984 l e t t e r and was concerned about h a v i n g heard n o t h i n g 
s i n c e . 

The law i s c l e a r t h a t i f a worker i s d i s s a t i s f i e d w i t h a 
D e t e r m i n a t i o n Order he/she has one year i n which t o appeal t h e 
o r d e r t o t h e Hearings D i v i s i o n . Claimant was d i s s a t i s f i e d b u t 
f a i l e d t o appeal t h e D e t e r m i n a t i o n Order. The Board w i l l n o t use 
own motion r e l i e f when c l a i m a n t has o t h e r l e g a l remedies a v a i l a b l e 
t o him. 
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A f t e r thorough review o f t h e evidence, t h e Board cannot 
f i n d a b a s i s upon which t o g r a n t a d d i t i o n a l permanent p a r t i a l 
d i s a b i l i t y . The request f o r f u r t h e r r e l i e f i s d e n i e d . 

IT IS SO ORDERED. 

MICHAEL L . H I L L , C l a i m a n t WCB 8 4 - 0 3 6 2 1 & 8 4 - 0 9 2 2 9 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 7, 1 9 8 6 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

M i s s i o n Insurance Company ( M i s s i o n ) r e q u e s t s r e v i e w o f 
those p o r t i o n s o f Referee S e i f e r t ' s o r d e r t h a t : (1) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s new i n j u r y c l a i m and a f f i r m e d t h e Argonaut 
Insurance Company's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and 
(2) s e t a s i d e M i s s i o n ' s d e n i a l o f c l a i m a n t ' s medical s e r v i c e s 
c l a i m . Claimant c r o s s - r e q u e s t s review o f those p o r t i o n s o f the 
or d e r t h a t : (1) denied c l a i m a n t ' s request f o r p e n a l t i e s and 
a t t o r n e y fees f o r Mi s s i o n ' s a l l e g e d f a i l u r e t o t i m e l y pay medical 
s e r v i c e s , i t s a l l e g e d f a i l u r e t o t i m e l y accept or deny c l a i m a n t ' s 
c l a i m f o r new i n j u r y , i t s a l l e g e d f a i l u r e t o t i m e l y pay c l a i m a n t ' s 
temporary t o t a l d i s a b i l i t y compensation, and i t s a l l e g e d f a i l u r e 
t o t i m e l y s u p p l y c l a i m a n t w i t h medical i n f o r m a t i o n , and; (2) 
a f f i r m e d t h e D e t e r m i n a t i o n Order dated October 3, 1984 t h a t 
awarded no a d d i t i o n a l unscheduled permanent p a r t i a l d i s a b i l i t y 
over t he 15 p e r c e n t (48 degrees) awarded by way of a p r i o r 
D e t e r m i n a t i o n Order. 

The i s s u e s on review are r e s p o n s i b i l i t y , medical 
s e r v i c e s , e x t e n t o f unscheduled d i s a b i l i t y and p e n a l t i e s and 
a t t o r n e y f e e s . 

The Board a f f i r m s t h e order of the Referee. Claimant 
r e q u e s t s an a t t o r n e y fee f o r a d v o c a t i n g t h a t r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n be assigned t o M i s s i o n . Because the 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n was not a t i s s u e a t h e a r i n g 
or b e f o r e the Board, however, c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 
no f e e on the i s s u e o f r e s p o n s i b i l i t y . Petshow v. Farm Bureau 
I n s . Co., 76 Or App 563 (198 5 ) ; S t a n l e y C. Phipps, 38 Van 
Na t t a 13 ( f i l e d January 14, 1986). 

ORDER 

The Referee's o r d e r dated Febraury 28, 1985 i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded $550 f o r s e r v i c e on 
Board r e v i e w , t o be p a i d by M i s s i o n Insurance Company. 

WESLEY S. HOGLAND, C l a i m a n t WCB 8 4 - 1 2 5 7 0 
R o l l , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 7, 19 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review of Referee H o l t a n ' s o r d e r which 
upheld t he SAIF C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l disease 
c l a i m f o r h y p e r t e n s i o n and d e p r e s s i o n . On re v i e w , c l a i m a n t 
contends t h a t h i s c o n d i t i o n i s compensable and t h a t SAIF's d e n i a l 
was unreasonable. 
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W i t h h i s a p p e l l a n t ' s b r i e f , c l a i m a n t has enclosed h i s 
a f f i d a v i t and a l e t t e r from an a t t e n d i n g o s t e o p a t h . Claimant asks 
t h a t t h i s m a t t e r be remanded f o r the t a k i n g o f f u r t h e r e v i dence. 

We deny t h e m o t i o n f o r remand. F o l l o w i n g our de novo 
r e v i e w , we f i n d t h a t t h e r e c o r d has not been " i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 
656.295(5). Moreover, i t has not been c l e a r l y shown t h a t t h i s 
evidence was not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . D e l f i n a P. Lopez, 37 Van N a t t a 164, 170 ( 1 9 8 5 ) . 

F o l l o w i n g our de novo review of t h e m e d i c a l and l a y 
e v i d e n c e , we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t h i s work a c t i v i t i e s were the major c o n t r i b u t i n g 
cause o f the worsening of h i s u n d e r l y i n g c o n d i t i o n . A c c o r d i n g l y , 
we a f f i r m t he o r d e r of t h e Referee. 

ORDER 

The Referee's o r d e r dated June 6, 1985 i s a f f i r m e d . 
CAROL J . L E V E S Q U E , C l a i m a n t WCB 8 5 - 0 1 4 8 9 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 7, 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee M i c h a e l 
Johnson's o r d e r which: (1) i n c r e a s e d c l a i m a n t ' s scheduled 
permanent d i s a b i l i t y award f o r l o s s of use of her l e f t arm from 5 
p e r c e n t (9.6 d e g r e e s ) , as awarded by a January 10, 1985 
D e t e r m i n a t i o n Order, t o 19 p e r c e n t (36.38 d e g r e e s ) ; (2) s e t a s i d e 
SAIF's p a r t i a l d e n i a l of c l a i m a n t ' s c e r v i c a l and t h o r a c i c 
c o n d i t i o n s ; and (3) awarded 10 p e r c e n t (32 degrees) unscheduled 
permanent d i s a b i l i t y f o r an upper t o r s o i n j u r y , whereas the 
a f o r e m e n t i o n e d D e t e r m i n a t i o n Order had awarded no permanent 
d i s a b i l i t y . On r e v i e w , SAIF contends t h a t the scheduled permanent 
d i s a b i l i t y award sh o u l d be decreased and t h a t c l a i m a n t ' s c e r v i c a l 
and t h o r a c i c problems are not r e l a t e d t o her compensable l e f t 
elbow i n j u r y . 

We a f f i r m t h a t p o r t i o n o f the o r d e r which awarded 
c l a i m a n t 19 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f use 
or f u n c t i o n of her l e f t arm. However, we r e v e r s e t h a t p o r t i o n o f 
t h e o r d e r which found c l a i m a n t ' s c e r v i c a l and t h o r a c i c c o n d i t i o n s 
compensable. 

Claimant was 32 y e a r s of age a t t h e t i m e o f h e a r i n g . I n 
March 1984, w h i l e w o r k i n g as a nurse's a i d e , she s u f f e r e d a 
compensable i n j u r y when she att e m p t e d t o " t u r n over" a p a t i e n t . 
Claimant f e l t a " s l i g h t p a i n " , p r i m a r i l y i n t h e l e f t elbow a r e a , 
but a l s o e x t e n d i n g i n t o her upper arm. X-rays r e v e a l e d s l i g h t 
d e g e n e r a t i v e s p u r r i n g a t t h e c o r o n o i d , but were o t h e r w i s e normal. 
Dr. W i l l e y , o r t h o p e d i s t , diagnosed an elbow s t r a i n . 

I n May 1984 Dr. Murphy, o r t h o p e d i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Claimant's c o m p l a i n t s i n c l u d e d 
p a i n i n t h e l e f t elbow, l e f t s h o u l d e r , and neck. I n a d d i t i o n t o 
her March 1984 i n d u s t r i a l i n j u r y , c l a i m a n t r e p o r t e d a September 
1983 motor v e h i c l e a c c i d e n t i n which she s u f f e r e d a " w h i p l a s h " 
i n j u r y . Since t h i s a c c i d e n t , and p r i o r t o her March 1984 i n j u r y , 
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she had been r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t s f o r neck and upper 
back soreness. Claimant f e l t t h a t the p a i n e x t e n d i n g i n t o her 
shoulder was due t o her elbow i n j u r y . However, Dr. Murphy noted 
t h a t i t was d i f f i c u l t t o determine the source of her p a i n between 
the September 1983 neck i n j u r y and t h e March 1984 elbow i n j u r y . 
Dr. Murphy diagnosed: (1) l a t e r a l e p i c o n d y l i t i s ; and (2) neck 
s t r a i n . I n Dr. Murphy's o p i n i o n c l a i m a n t ' s neck and s h o u l d e r 
c o m p l a i n t s were due t o t h e September 1983 a c c i d e n t . 

Dr. W i l l e y g e n e r a l l y concurred w i t h Dr. Murphy's 
o p i n i o n . However, Dr. W i l l e y a l s o mentioned a B r i t i s h Columbia 
s t u d y which i n d i c a t e d t h a t c h r o n i c " t e n n i s elbow" c o n d i t i o n s had 
been improved t h r o u g h neck t r e a t m e n t s . A c c o r d i n g t o Dr. W i l l e y 
the s t u d y i n v o l v e d 50 " t e n n i s elbow" p a t i e n t s who had been 
unr e s p o n s i v e t o s t a n d a r d t h e r a p i e s . The study a p p a r e n t l y found 
t h a t t h e p a t i e n t s ' elbow symptoms improved f o l l o w i n g c e r v i c a l 
s p i n e t r a c t i o n , e x e r c i s e s , and o t h e r t h e r a p y regimens. I n January 
1985, r e l y i n g on t h i s r e s e a r c h and c l a i m a n t ' s unresponsiveness t o 
s t a n d a r d t h e r a p y , Dr. W i l l e y p r e s c r i b e d a " P h i l a d e l p h i a c o l l a r . " 

I n February 1985 c l a i m a n t came under t h e care o f Dr. 
L e a r y , c h i r o p r a c t o r . Claimant complained o f a sharp p a i n from her 
neck and upper back t o her s h o u l d e r and elbow. Dr. Leary 
diagnosed p r i m a r y t e n d i n i t i s w i t h accompanying c e r v i c a l and 
t h o r a c i c s p r a i n / s t r a i n . The t r e a t i n g c h i r o p r a c t o r a l s o r e p o r t e d 
t h a t c l a i m a n t ' s s h o u l d e r j o i n t was the " p r i m a r y c a u s a t i v e f a c t o r 
i n her s u b j e c t i v e c o m p l a i n t s . " I n Dr. Leary's o p i n i o n , t h e 
t h o r a c i c and neck t r e a t m e n t s were d i r e c t l y r e l a t e d t o c l a i m a n t ' s 
"arm p a i n . " F u r t h e r m o r e , Dr. Leary concluded t h a t i t was 
b i o m e c h a n i c a l l y i m p r a c t i c a l t o separate c l a i m a n t ' s t h o r a c i c and 
neck c o m p l a i n t s from her compensable i n j u r y . 

I n A p r i l 1985 the Western Medical C o n s u l t a n t s performed 
an independent m e d i c a l e x a m i n a t i o n . The p a n e l c o n s i s t e d o f two 
n e u r o l o g i s t s , Drs. Ebert and S t o l z b e r g , and an o r t h o p e d i s t , Dr. 
Scheinberg. Claimant conceded t h a t she had been i n v o l v e d i n a 
"minor" motor v e h i c l e a c c i d e n t i n September 1983. However, she 
r e p o r t e d t h a t she had o n l y s u f f e r e d a headache f o r a few days 
w i t h o u t neck, s h o u l d e r or arm p a i n . The C o n s u l t a n t s diagnosed: 
(1) l e f t elbow s t r a i n , by h i s t o r y ; (2) m i l d f u n c t i o n a l o v e r l a y ; 
and (3) c h r o n i c d o r s a l s t r a i n , by h i s t o r y o n l y , u n r e l a t e d t o the 
March 1984 i n j u r y . The C o n s u l t a n t s d i s a g r e e d w i t h t h e m e d i c a l 
s t u d y as summarized i n Dr. W i l l e y ' s o p i n i o n , c o n c l u d i n g t h a t 
c l a i m a n t ' s t e n n i s elbow was u n r e l a t e d t o her c e r v i c a l c o n d i t i o n . 
The C o n s u l t a n t s reasoned t h a t i f c l a i m a n t had a c e r v i c a l c o n d i t i o n 
t h a t was p r o d u c i n g l e f t upper e x t r e m i t y symptoms, t h e d i a g n o s i s 
would not be t e n n i s elbow. 

Claimant c r e d i b l y t e s t i f i e d t h a t a p p r o x i m a t e l y one month 
a f t e r her elbow i n j u r y she s t a r t e d "having s t i f f necks and a l o t 
of p a i n i n my s h o u l d e r and neck area." She d e s c r i b e d the p a i n as 
p r i m a r i l y c e n t e r e d i n t h e l o w e r , middle p o r t i o n o f her neck and 
upper back and r a d i a t i n g i n t o her l e f t s h o u l d e r . Her symptoms 
f o l l o w i n g t h e September 1983 motor v e h i c l e a c c i d e n t were d i f f e r e n t 
i n t h a t she had e x p e r i e n c e d headaches and p a i n i n t h e upper p a r t 
of her neck. 

The Referee s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s 
c e r v i c a l and t h o r a c i c c o n d i t i o n s . A l t h o u g h c l a i m a n t had s u f f e r e d 
neck c o m p l a i n t s f o l l o w i n g t h e September 1983 motor v e h i c l e 
a c c i d e n t , t h e Referee found t h a t c l a i m a n t ' s symptoms were 
s i g n i f i c a n t l y d i f f e r e n t a f t e r the March 1984 i n d u s t r i a l i n j u r y . 
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Based on t h i s change of symptoms and persuaded by Dr. Leary's 
a n a l y s i s , t h e Referee concluded t h a t t h e sequelae o f the 
compensable l e f t elbow i n j u r y had l e d t o c l a i m a n t ' s c u r r e n t upper 
t o r s o problems. 

Claimant i s e n t i t l e d t o medical s e r v i c e s f o r c o n d i t i o n s 
which are a d i r e c t and n a t u r a l consequence o f t h e o r i g i n a l 
i n j u r y . Eber v. Royal Globe Insurance Co., 54 Or App 942, 943 
( 1 9 8 2 ) . A l t h o u g h we may be persuaded by l a y t e s t i m o n y on m e d i c a l 
i s s u e s , should we f i n d t he l a y t e s t i m o n y i n s u f f i c i e n t t o r e s o l v e 
c o m p l i c a t e d m e d i c a l i s s u e s , we are not bound by t h a t t e s t i m o n y and 
may r e q u i r e medical o p i n i o n t o r e s o l v e the i s s u e . U r i s v. 
Compensation Department, 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

C o n s i d e r i n g t h e c o m p l e x i t y o f t h e c a u s a l r e l a t i o n s h i p 
i s s u e , we have determined t h a t i t s r e s o l u t i o n can b e s t be achieved 
t h r o u g h an a p p r a i s a l of the m e d i c a l o p i n i o n s . A l t h o u g h we do n o t 
r e j e c t c l a i m a n t ' s c r e d i b l e t e s t i m o n y as p r o b a t i v e e v i d e n c e , t h e 
m e d i c a l o p i n i o n s s h a l l be accorded s i g n i f i c a n t w e i g h t . F o l l o w i n g 
our r e v i e w of these o p i n i o n s , and the r e c o r d as a whole, we are 
not persuaded t h a t c l a i m a n t ' s c u r r e n t upper t o r s o problems a r e 
c a u s a l l y r e l a t e d t o her compensable l e f t elbow i n j u r y . 

I n a r r i v i n g a t our d e c i s i o n we f i n d t h e o p i n i o n s o f Dr. 
Murphy and t h e Western Medical C o n s u l t a n t s more p e r s u a s i v e than 
Drs. W i l l e y and Leary. A l t h o u g h Dr. W i l l e y was c l a i m a n t ' s i n i t i a l 
a t t e n d i n g p h y s i c i a n , i t was Dr. Murphy who e l i c i t e d t h e h i s t o r y o f 
t h e September 1983 motor v e h i c l e a c c i d e n t and c l a i m a n t ' s 
c o n t i n u i n g neck and upper back c o m p l a i n t s . I n f a c t , n e i t h e r Dr. 
W i l l e y , nor c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , Dr. L e a r y , 
p r o v i d e an o p i n i o n d i s c u s s i n g the September 1983 a c c i d e n t and i t s 
p o t e n t i a l e f f e c t on c l a i m a n t ' s c u r r e n t upper t o r s o c o m p l a i n t s . I n 
view o f t h e s i m i l a r l o c a t i o n o f c l a i m a n t ' s p h y s i c a l c o m p l a i n t s 
b e f o r e and a f t e r the compensable i n j u r y and the t e m p o r a l 
r e l a t i o n s h i p between the September 1983 a c c i d e n t and the March 
1984 i n j u r y , we c o n s i d e r i t incumbent upon the t r e a t i n g p h y s i c i a n s 
t o d i s c u s s the September 1983 a c c i d e n t and i t s p o t e n t i a l 
c o n t r i b u t i o n t o c l a i m a n t ' s c u r r e n t c o n d i t i o n s . 

Claimant contends t h a t i n a t t r i b u t i n g c l a i m a n t ' s 
c e r v i c a l and s h o u l d e r c o m p l a i n t s t o t h e September 1983 a c c i d e n t 
Dr. Murphy's o p i n i o n was based on an i n a c c u r a t e p o r t r a y a l of her 
p r i o r c o m p l a i n t s . We note p a r e n t h e t i c a l l y t h a t Dr. W i l l e y 
g e n e r a l l y agreed w i t h Dr. Murphy's o p i n i o n , s u b j e c t t o t h e 
r e f e r e n c e t o t h e B r i t i s h Columbia s t u d y . Assuming f o r t h e sake o f 
argument t h a t Dr. Murphy's o p i n i o n was based on an i n a c c u r a t e 
h i s t o r y , t h e m e d i c a l h i s t o r y p r o v i d e d t o t h e Western Me d i c a l 
C o n s u l t a n t s c l o s e l y p a r a l l e l l e d c l a i m a n t ' s c r e d i b l e d e s c r i p t i o n of 
her c o m p l a i n t s . Yet, the C o n s u l t a n t s a l s o concluded t h a t 
c l a i m a n t ' s c e r v i c a l and t h o r a c i c problems were not r e l a t e d t o her 
elbow i n j u r y . Moreover, t h e C o n s u l t a n t s p e r s u a s i v e l y responded t o 
Dr. W i l l e y ' s summarization of the B r i t i s h Columbia s t u d y by 
r e a s o n i n g t h a t i f c l a i m a n t had a c e r v i c a l c o n d i t i o n which was 
p r o d u c i n g l e f t elbow symptoms, the c u r r e n t d i a g n o s i s o f t e n n i s 
elbow would be i n a p p r o p r i a t e . 

Dr. Leary's o p i n i o n s u p p o r t e d a c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s upper t o r s o problems and her compensable 
i n j u r y . However, Dr. Leary p r i m a r i l y a t t r i b u t e d c l a i m a n t ' s 

- 1 9 2 -



c u r r e n t s u b j e c t i v e c o m p l a i n t s t o her s h o u l d e r and d i r e c t l y r e l a t e d 
her c u r r e n t t r e a t m e n t t o her "arm p a i n . " The o p i n i o n d i d not 
s p e c i f i c a l l y d i s c u s s t h e b i o m e c h a n i c a l r e l a t i o n s h i p between 
c l a i m a n t ' s c u r r e n t c o m p l a i n t s and her compensable elbow i n j u r y . 
Moreover, not o n l y d i d Dr. Leary f a i l t o address t h e September 
1983 motor v e h i c l e a c c i d e n t and i t s p o t e n t i a l s i g n i f i c a n c e , b u t 
t h e r e i s no i n d i c a t i o n t h a t he was even aware o f the a c c i d e n t nor 
c l a i m a n t ' s p r i o r c o m p l a i n t s . 

We g e n e r a l l y accord g r e a t e r weight t o the c o n c l u s i o n s of 
t r e a t i n g p h y s i c i a n s , absent p e r s u a s i v e reasons not t o do so. 
Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . As d i s c u s s e d above, 
u n l i k e Dr. Murphy and the Western Medical C o n s u l t a n t s , n e i t h e r Dr. 
W i l l e y nor Dr. Leary addressed the p o t e n t i a l e f f e c t t h e September 
1983 motor v e h i c l e a c c i d e n t had upon c l a i m a n t ' s c u r r e n t c e r v i c a l 
and t h o r a c i c c o n d i t i o n . The l a c k of such an a n a l y s i s reduces the 
p r o b a t i v e weight t o accord these a t t e n d i n g p h y s i c i a n s ' o p i n i o n s 
and p r o v i d e s us w i t h a p e r s u a s i v e reason not t o f o l l o w t h e i r 
c o n c l u s i o n s . 

Inasmuch as we have found c l a i m a n t ' s c e r v i c a l and 
t h o r a c i c c o n d i t i o n s not compensable, and because we are n o t 
persuaded t h a t c l a i m a n t ' s compensable i n j u r y has had a d i s a b l i n g 
e f f e c t on an unscheduled a r e a , she i s not e n t i t l e d t o an award o f 
unscheduled permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r dated August 30, 1985 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r which s e t 
a s i d e the SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l of c l a i m a n t ' s c e r v i c a l 
and t h o r a c i c c o n d i t i o n s and which awarded an i n s u r e r - p a i d 
a t t o r n e y ' s f e e i s r e v e r s e d . SAIF's p a r t i a l d e n i a l i s r e i n s t a t e d . 
That p o r t i o n o f the Referee's o r d e r which awarded unscheduled 
permanent d i s a b i l i t y f o r an upper t o r s o i n j u r y i s r e v e r s e d . The 
remainder of t h e Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded $250 f o r s e r v i c e s on Board review c o n c e r n i n g t h e 
scheduled permanent d i s a b i l i t y i s s u e , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

S T E V E N E . PACE, C l a i m a n t WCB 8 3 - 0 6 0 1 5 & 8 3 - 1 1 1 7 8 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 7, 1 9 8 6 
M e y e r s & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s 

The s e l f - i n s u r e d employer, Loomis Armored Car, has 
r e q u e s t e d r e c o n s i d e r a t i o n of t h a t p o r t i o n o f t h e Board's Order on 
Review dated February 16, 1985 t h a t awarded i n t e r i m compensation 
b e n e f i t s and p e n a l t i e s and a t t o r n e y fees pursuant t o c l a i m a n t ' s 
r e q u e s t f o r review on those i s s u e s c o n t a i n e d i n c l a i m a n t ' s b r i e f 
on r e v i e w . The i s s u e s o f i n t e r i m compensation and p e n a l t i e s and 
a t t o r n e y fees were c o n t e s t e d b e f o r e the Referee. The employer 
argues t h a t t h e Board was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r 
c l a i m a n t ' s r e q u e s t s because c l a i m a n t d i d not f o r m a l l y 
c r o s s - r e q u e s t review. 

The employer's argument t h a t the Board has no 
j u r i s d i c t i o n t o c o n s i d e r i s s u e s r a i s e d by c l a i m a n t i n h i s b r i e f 
d i s r e g a r d s l o n g s t a n d i n g case law t o the c o n t r a r y . Neely v. SAIF, 
43 Or App 319 ( 1 9 7 9 ) ; J e r r y W. Sargent, 36 Van N a t t a 1717 ( 1 9 8 4 ) , 
a f f ' d mem., 76 Or App 212 ( 1 9 8 5 ) ; Sharon L. James 37 Van N a t t a 
1049 (1985) and cases c i t e d t h e r e i n . 
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The r e q u e s t f o r r e c o n s i d e r a t i o n i s a l l o w e d . On 
r e c o n s i d e r a t i o n we adhere t o and r e p u b l i s h our p r e v i o u s o r d e r on 
r e v i e w , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

W I L L I A M D. ANDERSON, C l a i m a n t WCB 8 4 - 0 6 7 2 7 
B E T T Y J . G A L L U C C I , E m p l o y e r M a r c h 1 3 , 1 9 8 6 
B a l d w i n & B r i s c h e t t o , C l a i m a n t ' s A t t o r n e y s O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Menashe's o r d e r f i n d i n g t h a t a l t h o u g h c l a i m a n t ' s employer was 
noncomplying a t the time of c l a i m a n t ' s a l l e g e d i n d u s t r i a l i n j u r y , 
t h e i n j u r y was noncompensable. The i s s u e on review i s 
c o m p e n s a b i l i t y . The employer has not requested review o f t h e 
Referee's a p p r o v a l of the Workers' Compensation Department's 
Proposed and F i n a l Order f i n d i n g the employer t o be noncomplying. 

We draw from the Referee's statement of the f a c t s . I n 
l a t e 1983 c l a i m a n t was h i r e d by Ms. G a l l u c c i , the noncomplying 
employer i n t h i s case, t o serve as manager of a bed and b r e a k f a s t 
f a c i l i t y l e ased by the employer. Claimant's d u t i e s , which he 
o c c a s i o n a l l y shared w i t h h i s w i f e , i n c l u d e d r e g i s t e r i n g g u e s t s , 
c l e a n i n g rooms, making b r e a k f a s t f o r guests and e n f o r c i n g house 
r e g u l a t i o n s . Claimant a l s o d i d maintenance and r e p a i r work as 
needed. I n r e a l i t y , c l a i m a n t was r e q u i r e d t o do l i t t l e i n t h e way 
of r e g i s t r a t i o n or maintenance due t o a s c a r c i t y o f b u s i n e s s . As 
r e m u n e r a t i o n , c l a i m a n t r e c e i v e d a room, u t i l i t i e s and a percentage 
of t h e net income from room r e n t a l s and the s a l e of a n t i q u e s 
l o c a t e d on premises. 

On the morning of December 13, 1983 c l a i m a n t l e f t t h e 
rooming house t o do p e r s o n a l e r r a n d s . During t h e a f t e r n o o n he 
stopped a t two l o c a l t a v e r n s , had f o u r b e e r s , and p l a y e d p o o l 
b e f o r e r e t u r n i n g home a t a p p r o x i m a t e l y 5:30 p.m. On a r r i v i n g home 
c l a i m a n t had an argument w i t h h i s w i f e , who was a p p a r e n t l y upset 
over c l a i m a n t ' s being out a l l day. A f t e r the argument c l a i m a n t 
went out onto the f r o n t porch of the house t o have a c i g a r e t t e . 
He t e s t i f i e d t h a t he s t a r t e d down the steps t o r e t r i e v e some 
d e b r i s when he f e l l . He d i d not remember t h e d e t a i l s of t h e f a l l , 
b u t t h e m e d i c a l evidence r e f l e c t s t h a t he a p p a r e n t l y f e l l head 
f i r s t o f f the porch onto a nearby f e n c e , s e v e r e l y i n j u r i n g h i s 
r i g h t eye. As a r e s u l t o f the a c c i d e n t c l a i m a n t has permanently 
l o s t t he s i g h t i n the i n j u r e d eye. Claimant admits t h a t he had 
been d r i n k i n g "too much" a t the time o f h i s i n j u r y . 

Claimant signed a Form 801 on March 16, 1984, a l l e g i n g 
t h a t he was i n j u r e d i n the course of h i s employment. Because h i s 
employer d i d not c a r r y workers' compensation i n s u r a n c e a t t h e t i m e 
of c l a i m a n t ' s i n j u r y , t he Workers' Compensation Department 
assigned the c l a i m t o the SAIF C o r p o r a t i o n f o r p r o c e s s i n g p u r s u a n t 
t o ORS 656.054. SAIF accepted the c l a i m on May 14, 1984. I t 
s u b s e q u e n t l y a d v i s e d the employer of the acceptance and of t h e 
employer's r i g h t t o request a h e a r i n g on the i s s u e of 
c o m p e n s a b i l i t y . The employer requested a h e a r i n g on J u l y 23, 
1984, more than 60 days a f t e r SAIF's acceptance of the c l a i m . 
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A l t h o u g h the Referee found c l a i m a n t t o have been a 
s u b j e c t worker a t the time of h i s i n j u r y , he found c l a i m a n t ' s 
i n j u r y noncompensable. The Referee acknowledged t h a t c l a i m a n t was 
t e c h n i c a l l y employed a t the time of h i s i n j u r y . He found the 
c o n n e c t i o n between the i n j u r y and c l a i m a n t ' s work t o o tenuous t o 
s u p p o r t a f i n d i n g of c o m p e n s a b i l i t y , however. 

On r e v i e w , c l a i m a n t o f f e r s a l t e r n a t i v e arguments: 
F i r s t , t h a t h i s i n j u r y arose out of and i n the course of h i s 
employment as a rooming house manager. I n the a l t e r n a t i v e , 
c l a i m a n t argues t h a t the Referee exceeded h i s a u t h o r i t y by s e t t i n g 
a s i d e a c l a i m t h a t had been p r e v i o u s l y accepted by SAIF. Claimant 
c i t e s Bauman v. SAIF, 295 Or 588 ( 1 9 8 3 ) , i n s u p p o r t o f h i s 
a s s e r t i o n . Because we f i n d c l a i m a n t ' s c l a i m t o be compensable on 
t h e f a c t s , we need not address h i s a l t e r n a t i v e c o n t e n t i o n . 

We agree w i t h the Referee t h a t c l a i m a n t ' s a c t i v i t y a t 
t h e time of h i s i n j u r y bore l i t t l e r e l a t i o n s h i p t o the d u t i e s he 
was h i r e d t o p e r f o r m . The tenuous n a t u r e o f the r e l a t i o n s h i p , 
however, does not n e c e s s a r i l y d e f e a t c l a i m a n t ' s c l a i m . We f i n d 
t h i s c l a i m analogous t o Wallace v. Green Thumb, I n c . , 296 Or 79 
( 1 9 8 3 ) . I n Wallace, the c l a i m a n t was the c a r e t a k e r o f a r u r a l 
f i r e s t a t i o n . He was o n - c a l l 24 hours per day and was r e q u i r e d t o 
l i v e on the f i r e s t a t i o n premises. He was i n j u r e d w h i l e p r e p a r i n g 
a meal i n s i d e h i s mobile home l o c a t e d on premises. While n o t i n g 
t h a t compensation awards sh o u l d not r e s u l t from the mere f a c t t h a t 
t h e employment p l a c e d t h e employe a t t h e s i t e o f the i n j u r y , see 
B l a i r v. SIAC, 133 Or 450, 455 ( 1 9 3 0 ) , the Wallace Court 
r e c o g n i z e d t h a t when i n j u r y - c a u s i n g a c t i v i t y i s connected t o t h e 
"on-duty" work of a r e s i d e n t employe, t h e employe's r e s i d e n c y 
s t a t u s must be f a c t o r e d i n t o t h e a n a l y s i s - o f c o m p e n s a b i l i t y . 

The Court noted t h a t when a worker l i v e s a t the 
w o r k s i t e , t h e r e are no o f f - p r e m i s e s a l t e r n a t i v e s a v a i l a b l e t o t h e 
employe f o r a c c o m p l i s h i n g p e r s o n a l c o m f o r t a c t i v i t i e s . I t found 
t h e Wallace c l a i m a n t ' s p r e p a r a t i o n o f a meal ( d u r i n g which he was 
i n j u r e d ) t o be a c t i v i t y necessary f o r the e f f e c t i v e performance of 
h i s on-duty t a s k s . I t f u r t h e r found t h a t because c l a i m a n t was 
r e q u i r e d t o l i v e a t the w o r k s i t e , the w o r k s i t e was the o n l y 
p r a c t i c a b l e p l a c e f o r h i s meals t o be p r e p a r e d . Because 
c l a i m a n t ' s i n j u r y o c c u r r e d i n an " i n s t r u m e n t a l i t y " he was r e q u i r e d 
t o use, t h e c l a i m was h e l d compensable. Wallace, 296 Or a t 84. 

As w i t h the c l a i m a n t i n Wallace, t h e p r e s e n t c l a i m a n t 
was i n j u r e d w h i l e engaging i n p e r s o n a l a c t i v i t y on the employer's 
premises. This case does d i f f e r from Wallace i n t h a t the p r e s e n t 
c l a i m a n t was not r e q u i r e d t o be on the employer's premises 24 
hours per day. We do not f i n d t h a t d i s t i n c t i o n d i s p o s i t i v e , 
however. Rather, we f i n d t he s i g n i f i c a n t f e a t u r e o f t h i s case t o 
be t h a t w h i l e c l a i m a n t was on the employer's premises, which was 
a l s o h i s home, he was a u t o m a t i c a l l y on d u t y . While a t t h e rooming 
house c l a i m a n t was expected t o t o be a v a i l a b l e t o r e g i s t e r guests 
and t o p e r f o r m a l l o t h e r d u t i e s o f h i s c o n t r a c t f o r h i r e . By 
d e f i n i t i o n , t h e r e f o r e , any time c l a i m a n t was on premises he was 
" i n t he course of employment" and any i n j u r y o c c u r r i n g d u r i n g t h a t 
t i m e n e c e s s a r i l y "arose out o f " h i s employment a c t i v i t y . 
C laimant's i n j u r y i s compensable. 

ORDER 

The Referee's o r d e r dated A p r i l 30, 1985 i s r e v e r s e d i n 
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p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r t h a t s e t 
a s i d e the SAIF C o r p o r a t i o n ' s acceptance of c l a i m a n t ' s i n d u s t r i a l 
i n j u r y c l a i m i s r e v e r s e d . The c l a i m i s remanded t o SAIF f o r 
p r o c e s s i n g a c c o r d i n g t o law. The remainder of the Referee's o r d e r 
i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $1,750 f o r s e r v i c e s 
a t h e a r i n g and $750 f o r s e r v i c e s on Board r e v i e w , b o t h f e e s t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

MICHAEL D. BARLOW, C l a i m a n t WCB 8 4 - 0 7 6 5 0 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f those 
p o r t i o n s of Referee Myers' or d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l 
of c l a i m a n t ' s ongoing course o f c h i r o p r a c t i c t r e a t m e n t and r e f u s e d 
t o address the i s s u e o f the e x t e n t of c l a i m a n t ' s permanent p a r t i a l 
d i s a b i l i t y on the ground t h a t t h i s i s s u e had not y e t been 
c o n s i d e r e d by t h e E v a l u a t i o n D i v i s i o n . The i s s u e s are t h e 
c o m p e n s a b i l i t y of c l a i m a n t ' s medical s e r v i c e s c l a i m , the i m p o r t o f 
a D e t e r m i n a t i o n Order dated J u l y 1 1 , 1984 and the e x t e n t o f 
d i s a b i l i t y . 

Claimant i n j u r e d h i s low back on August 17, 1982 i n t h e 
course of h i s employment as a cannery worker when he s l i p p e d ( b u t 
d i d not f a l l ) on some b r o c c o l i l y i n g on the f l o o r . The day a f t e r 
t h e a c c i d e n t c l a i m a n t v i s i t e d a c h i r o p r a c t o r , Dr. Warner. Dr. 
Warner diagnosed a lumbar s t r a i n and p r o v i d e d t h r e e weeks o f 
c o n s e r v a t i v e t r e a t m e n t . Dr. Warner r e l e a s e d c l a i m a n t f o r r e g u l a r 
work on September 6, 1982. 

Claimant r e t u r n e d t o work a t the cannery but h i s 
employment was t e r m i n a t e d w i t h i n a few days. From mid September 
1982 t h r o u g h e a r l y 1983 c l a i m a n t worked f o r o t h e r employers as a 
Christmas t r e e trimmer and h a r v e s t e r and as a dishwasher. Dr. 
Warner d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on January 12, 1983 
n o t i n g t h a t c l a i m a n t had s e l f - t e r m i n a t e d care on September 13, 
1982. 

On March 1 1 , 1983 c l a i m a n t r e t u r n e d t o Dr. Warner 
c o m p l a i n i n g o f low back p a i n , r i g h t s i d e p a i n , p a i n i n b o t h 
s h o u l d e r s and headaches. Claimant t o l d Dr. Warner t h a t these 
symptoms r e l a t e d t o h i s August 1982 i n d u s t r i a l i n j u r y . Dr. Warner 
t r e a t e d c l a i m a n t on an i n f r e q u e n t b a s i s u n t i l J u l y 6, 1983. Dr. 
Warner d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on January 2, 1984 
n o t i n g t h a t he had not seen c l a i m a n t f o r s i x months. 

On May 30, 1983 c l a i m a n t v i s i t e d an emergency room and 
was examined by Dr. W i l s o n . A c c o r d i n g t o Dr. W i l s o n , c l a i m a n t 
s t a t e d t h a t he was w o r k i n g as a dishwasher and complained o f 
" d i f f u s e back p a i n and b i l a t e r a l r i b p a i n . " Claimant t o l d Dr. 
Wilson about h i s 1982 i n d u s t r i a l i n j u r y but a l s o t o l d him t h a t 
t h i s i n j u r y was no l o n g e r symptomatic. Dr. Wilson diagnosed 
lumbar s t r a i n and recommended c o n s e r v a t i v e t r e a t m e n t . 

D u r i n g mid 1983 c l a i m a n t moved t o C a l i f o r n i a and worked 
i n t h e l a u n d r y room o f a h o t e l f o r a few months. Claimant's j o b 
c o n s i s t e d of g a t h e r i n g l i n e n and t o w e l s from rooms, d e l i v e r i n g 
them t o the l a u n d r y room and f o l d i n g them a f t e r t h e y had been 
c l e a n e d . T h i s j o b was f u l l - t i m e and c l a i m a n t t e s t i f i e d t h a t he 
worked a c o n s i d e r a b l e number of o v e r t i m e hours as w e l l . 
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Claimant l e f t C a l i f o r n i a i n l a t e 1983 and r e t u r n e d t o 
Oregon f o r s e v e r a l months. He then moved t o Nevada and found a 
jo b s t o c k i n g shelves i n a shoe s t o r e . Claimant q u i t t h i s j o b 
a f t e r s e v e r a l weeks and r e t u r n e d t o Oregon. Since t h a t t i m e 
c l a i m a n t has made some a t t e m p t s t o f i n d work b u t has found none. 

On February 2 1 , 1984 an independent medical e x a m i n a t i o n 
o f c l a i m a n t was performed by Dr. K e l l e y , a c h i r o p r a c t o r . Dr. 
K e l l e y s t a t e d e m p h a t i c a l l y t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
from t h e 1982 i n d u s t r i a l i n j u r y and r a t e d him as w i t h o u t permanent 
impairment. He thought t h a t c l a i m a n t was f u l l y capable o f 
p e r f o r m i n g work w i t h o u t r e s t r i c t i o n s or l i m i t a t i o n s and s t a t e d 
t h a t he c o u l d see no causal r e l a t i o n s h i p between c l a i m a n t ' s 1982 
low back i n j u r y and h i s then c u r r e n t c o m p l a i n t s . Near t h e end of 
h i s r e p o r t Dr. K e l l e y s t a t e d t h a t he d i d "not c o n s i d e r [ f u r t h e r 
c h i r o p r a c t i c ] t r e a t m e n t t o be reasonable and necessary f o r the 
m a t e r i a l improvement and r e c o v e r y from t h e [1982] i n d u s t r i a l 
i n j u r y . " Dr. K e l l e y r e i t e r a t e d these c o n c l u s i o n s i n a subsequent 
r e p o r t dated A p r i l 5, 1984. 

A few days b e f o r e t h e ex a m i n a t i o n by Dr. K e l l e y c l a i m a n t 
r e t u r n e d t o Dr. Warner f o r the f i r s t t i m e i n e i g h t months. I n a 
l e t t e r t o the employer's a d j u s t i n g agency dated February 28, 1984 
Dr. Warner r e p o r t e d t h a t c l a i m a n t ' s c e r v i c a l , t h o r a c i c and lumbar 
ranges o f motion were w i t h i n normal l i m i t s w i t h minor c o m p l a i n t s 
o f p a i n a t the extremes. He opined t h a t c l a i m a n t ' s c o n d i t i o n had 
worsened s i n c e h i s l a s t v i s i t b u t r e l e a s e d c l a i m a n t f o r work 
w i t h o u t r e s t r i c t i o n s . I n another l e t t e r dated A p r i l 1 1 , 1984 Dr. 
Warner s t a t e d t h a t c l a i m a n t ' s 1982 i n d u s t r i a l i n j u r y had r e s u l t e d 
i n some s l i g h t permanent impairment i n t h a t c l a i m a n t would 
c o n t i n u e t o experience " e p i s o d i c symptomatology." He a l s o 
i n d i c a t e d , however, t h a t t h i s s l i g h t impairment would not hamper 
c l a i m a n t ' s a b i l i t y t o work. 

Claimant's c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated 
J u l y 1 1 , 1984 w i t h no award of permanent p a r t i a l d i s a b i l i t y . 
A f t e r t h e D e t e r m i n a t i o n Order i s s u e d , Dr. Warner r e i t e r a t e d i n a 
l e t t e r t o c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t had s u s t a i n e d 
permanent impairment as a r e s u l t o f h i s 1982 i n j u r y . He a l s o 
suggested t h a t c l a i m a n t not p e r f o r m heavy work but r e l a t e d t h i s 
s u g g e s t i o n more t o c l a i m a n t ' s " s l i g h t b u i l d " than t o h i s 1982 
i n d u s t r i a l i n j u r y . 

On March 12, 1985 t h e employer denied any f u r t h e r payment 
f o r c h i r o p r a c t i c t r e a t m e n t on the grounds t h a t such t r e a t m e n t was 
not c a u s a l l y r e l a t e d t o the 1982 i n d u s t r i a l i n j u r y and t h a t such 
t r e a t m e n t was not reasonable and necessary. I n a r e p o r t dated 
March 14, 1985 Dr. K e l l e y r e i t e r a t e d h i s p r e v i o u s c o n c l u s i o n s t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t c l a i m a n t had s u s t a i n e d 
no permanent impairment from t he 1982 i n d u s t r i a l i n j u r y . Near t h e 
end o f h i s r e p o r t Dr. K e l l e y a l s o s t a t e d , " I am of t h e o p i n i o n 
t h a t no f u r t h e r t r e a t m e n t o f any type — i n c l u d i n g c u r a t i v e , 
p a l l i a t i v e , maintenance, o b s e r v a t i o n , e t c . — i s necessary or 
reasonable r e l a t i v e t o the r e p o r t e d i n d u s t r i a l a c c i d e n t o f 
August 17, 1982." (Emphasis i n o r i g i n a l ) . 

At the h e a r i n g c l a i m a n t t e s t i f i e d t h a t he had 
exp e r i e n c e d c o n t i n u o u s and r a t h e r severe symptoms s i n c e t h e 1982 
a c c i d e n t . When asked on c r o s s - e x a m i n a t i o n why he had sought so 
l i t t l e t r e a t m e n t f o r these a l l e g e d symptoms, c l a i m a n t s t a t e d t h a t 
he had been too busy t o seek t r e a t m e n t and t h a t t r a n s p o r t a t i o n had 
been a problem. - 1 9 7 -



The Referee e x p r e s s l y found t h a t c l a i m a n t was not a 
c r e d i b l e w i t n e s s based upon the numerous i n c o n s i s t e n c i e s and 
i m p l a u s i b i l i t i e s i n h i s t e s t i m o n y . He nonetheless r u l e d t h a t 
c l a i m a n t had e s t a b l i s h e d e n t i t l m e n t t o f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t and s e t as i d e t he employer's d e n i a l . He emphasized t h e 
o p i n i o n o f Dr. Warner as c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r and 
d i s c o u n t e d Dr. K e l l e y ' s o p i n i o n by emphasizing t h e sentence i n h i s 
e a r l y r e p o r t t o t h e e f f e c t t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s 
were not necessary f o r t he improvement of c l a i m a n t ' s c o n d i t i o n . 
He reasoned t h a t Dr. K e l l e y ' s o p i n i o n was i n s u f f i c i e n t t o d e f e a t 
c l a i m a n t ' s c l a i m f o r ongoing c h i r o p r a c t i c t r e a t m e n t because 
t r e a t m e n t need not be c u r a t i v e t o be compensable under ORS 656.245. 

A f t e r r e v i e w i n g t h e r e c o r d i n t h i s case we agree w i t h 
t h e Referee t h a t c l a i m a n t was not a c r e d i b l e w i t n e s s . We 
d i s a g r e e , however, w i t h t he Referee's c o n c l u s i o n t h a t c l a i m a n t has 
c a r r i e d h i s burden o f p r o v i n g t h a t h i s p e r i o d i c c h i r o p r a c t i c 
t r e a t m e n t s are c a u s a l l y r e l a t e d t o h i s 1982 i n d u s t r i a l i n j u r y and 
t h a t such t r e a t m e n t i s reasonable and necessary. 

The o n l y c r e d i b l e evidence t h a t tends t o i n d i c a t e a 
ca u s a l c o n n e c t i o n between c l a i m a n t ' s 1982 i n j u r y and h i s 1984 
c o m p l a i n t s i s the o p i n i o n o f Dr. Warner. That o p i n i o n r e f l e c t s a 
heavy r e l i a n c e upon h i s t o r y p r o v i d e d by c l a i m a n t , a n o n c r e d i b l e 
w i t n e s s , and some i m p o r t a n t d e t a i l s o f t h a t h i s t o r y a re 
i n c o r r e c t . For i n s t a n c e , Dr. Warner's r e p o r t o f August 23, 1984 
s t a t e s t h a t c l a i m a n t was i n j u r e d as a r e s u l t o f "a r a t h e r n a s t y 
f a l l . " Claimant s t a t e d a t the h e a r i n g t h a t no such f a l l 
o c c u r r e d . Because of Dr. Warner's r e l i a n c e upon q u e s t i o n a b l e and 
i n a c c u r a t e h i s t o r y , h i s o p i n i o n i s of l i t t l e p r o b a t i v e v a l u e , see 
George E. Johnson, 37 Van Nat t a 547, 548, 37 Van Na t t a 673 (19'8~5T; 
Bonnie M. Danton, 37 Van Na t t a 561, 569 (1 9 8 5 ) , and we conclude 
t h a t i t i s i n s u f f i c i e n t t o s a t i s f y c l a i m a n t ' s burden o f p r o o f . We 
note a l s o t h a t Dr. Warner's r e p o r t s c o n t a i n no e x p l a n a t i o n o f how 
c l a i m a n t ' s low back i n j u r y r e l a t e s t o h i s c e r v i c a l and t h o r a c i c 
symptoms which appear t o be the focus o f Dr. Warner's t r e a t m e n t 
a f t e r March 1983. 

Whatever p r o b a t i v e v a l u e Dr. Warner's o p i n i o n may have 
i s f u r t h e r d i m i n i s h e d by Dr. K e l l e y ' s thorough r e p o r t s and 
e s p e c i a l l y by Dr. Wilson's emergency room r e p o r t . I n May 1983 
c l a i m a n t t o l d Dr. Wilson about h i s 1982 i n d u s t r i a l i n j u r y and a l s o 
t o l d him t h a t t h i s i n j u r y was no lo n g e r symptomatic. Claimant 
made these s t a t e m e n t s d u r i n g a p e r i o d o f time i n which he was 
r e c e i v i n g t r e a t m e n t from Dr. Warner supposedly f o r h i s 1982 
i n j u r y . C laimant's statements t o Dr. Wilson are a s t r o n g 
i n d i c a t i o n t h a t a t l e a s t as of May 1983 Dr. Warner was t r e a t i n g 
c l a i m a n t f o r a c o n d i t i o n o t h e r than h i s 1982 i n j u r y . 

Even assuming t h a t c l a i m a n t had s a t i s f i e d h i s burden o f 
p r o o f on t h e c a u s a t i o n i s s u e t he r e c o r d does not s u p p o r t a f i n d i n g 
t h a t c l a i m a n t ' s p e r i o d i c c h i r o p r a c t i c t r e a t m e n t s are reasonable 
and necessary. The Referee d i s c o u n t e d Dr. K e l l e y ' s o p i n i o n t h a t 
t h e t r e a t m e n t s were not reasonable and necessary by s e i z i n g upon a 
statement i n Dr. K e l l e y ' s o r i g i n a l r e p o r t t o the e f f e c t t h a t t h e 
t r e a t m e n t s were not c u r a t i v e . The Referee c o r r e c t l y noted t h a t 
m e dical s e r v i c e s need not be c u r a t i v e t o be compensable b u t 
o v e r l o o k e d t h e f a c t t h a t Dr. K e l l e y l a t e r c l a r i f i e d the scope o f 
h i s o p i n i o n t o i n c l u d e p a l l i a t i v e as w e l l as c u r a t i v e t r e a t m e n t . 

I n any ev e n t , Dr. Warner's r e p o r t s do not su p p o r t t he 
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c o n c l u s i o n t h a t c l a i m a n t ' s p e r i o d i c c h i r o p r a c t i c t r e a t m e n t s a r e 
reasonable and necessary. I n h i s r e p o r t o f A p r i l 1 1 , 1984 Dr. 
Warner opin e d t h a t t h e 1982 i n j u r y had r e s u l t e d i n some mi n i m a l 
permanent impairment b u t he went on t o s t a t e t h a t t h e symptoms 
a s s o c i a t e d w i t h t h i s impairment were " c e r t a i n l y not enough t o 
r e q u i r e t i m e l o s s " and would not hamper c l a i m a n t ' s a b i l i t y t o 
work. These im p r e s s i o n s are r e i n f o r c e d by c l a i m a n t ' s i n f r e q u e n t 
t r e a t m e n t r e c o r d and by h i s r e l a t i v e l y c o n t i n u o u s work h i s t o r y . 
We see no evidence i n the f i l e t o i n d i c a t e t h a t c l a i m a n t missed 
any work on account o f h i s 1982 i n d u s t r i a l i n j u r y a f t e r Dr. Warner 
r e l e a s e d him f o r r e g u l a r work on September 6, 1982. Under these 
c i r c u m s t a n c e s c l a i m a n t ' s p e r i o d i c c h i r o p r a c t i c t r e a t m e n t s serve no 
u s e f u l purpose and thus are not reasonable and necessary under ORS 
656.245. Fernando Lopez, 38 Van N a t t a 95 (WCB Case No. 84-13300, 
February 7, 1986. ) 

Regarding t he i s s u e o f the e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y , the E v a l u a t i o n D i v i s i o n i s s u e d a D e t e r m i n a t i o n Order 
dated J u l y 1 1 , 1984 which i n p e r t i n e n t p a r t reads: 

"The E v a l u a t i o n D i v i s i o n has c o n s i d e r e d t h e 
medical r e p o r t s and a l l o t h e r i n f o r m a t i o n 
s u b m i t t e d r e g a r d i n g your i n j u r y or d i s e a s e , 
and has now determined t he e x t e n t o f 
compensation f o r your d i s a b i l i t y . . . . 

"Your employer's insu r a n c e company has 
requested a d e t e r m i n a t i o n o f your c l a i m 
because you are no lo n g e r under a c t i v e 
m e d i c a l t r e a t m e n t due t o your i n j u r y . Your 
f i l e i n d i c a t e s t h a t you have not kept 
appointments scheduled f o r you on January 
25, 1984 and May 2 1 , 1984. No reason has 
been g i v e n f o r m i s s i n g those appointments. 

"The Department f i n d s t h a t d e t e r m i n a t i o n o f 
your c l a i m i s j u s t i f i e d by the f a c t s l i s t e d 
above, b u t t h a t i n f o r m a t i o n i n your f i l e i s 
not adequate t o su p p o r t a d e t e r m i n a t i o n on 
the i s s u e s o f compensation f o r temporary 
t o t a l or permanent p a r t i a l d i s a b i l i t y . A 
d e t e r m i n a t i o n of these i s s u e s w i l l be made 
i f adequate i n f o r m a t i o n i s r e c e i v e d w i t h i n 
one year from the m a i l i n g o f t h i s o r d e r , 
unless a h e a r i n g has been req u e s t e d . 

"The Department t h e r e f o r e o r d e r s t h a t your 
c l a i m be c l o s e d . 

"The worker's c o n d i t i o n was found t o be 
m e d i c a l l y s t a t i o n a r y on May 2 1 , 1984." 

A f t e r r e a d i n g t he above-quoted language t he Referee 
concluded t h a t the E v a l u a t i o n D i v i s i o n had r e f u s e d t o address t h e 
i s s u e o f t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y and c i t i n g OAR 
438-06-040 decided t h a t he was w i t h o u t a u t h o r i t y t o do so. That 
r u l e p r o v i d e s t h a t " i ssues o f permanent d i s a b i l i t y s h a l l not be 
a d j u d i c a t e d u n l e s s t h e c l a i m has once been c o n s i d e r e d by t h e 
E v a l u a t i o n D i v i s i o n or t h e i n s u r e r under ORS 656.268." The 
Referee o r d e r e d t he c l a i m remanded t o the E v a l u a t i o n D i v i s i o n f o r 
a d e t e r m i n a t i o n o f the e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 
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On Board review b o t h t he employer and t h e c l a i m a n t argue 
t h a t t h e Referee e r r e d i n r e f u s i n g t o address t he i s s u e o f t h e 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . We agree w i t h t h e p a r t i e s . The 
i n i t i a l paragraph o f the D e t e r m i n a t i o n Order c l e a r l y s t a t e s t h a t 
t h e E v a l u a t i o n D i v i s i o n had c o n s i d e r e d t he medical evidence 
s u b m i t t e d by the employer and was making a d e t e r m i n a t i o n o f the 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . The t h i r d paragraph makes 
i m p l i c i t r e f e r e n c e t o the r e c o n s i d e r a t i o n p r o v i s i o n o f ORS 
656.268(4), thus c o n f i r m i n g t h a t a d e t e r m i n a t i o n o f c l a i m a n t ' s 
c l a i m had been made. The f o u r t h paragraph s t a t e s t h a t c l a i m a n t ' s 
c l a i m was c l o s e d . The f i f t h paragraph r e c i t e s a m e d i c a l l y 
s t a t i o n a r y d a t e . The date o f the D e t e r m i n a t i o n Order i s c i t e d a t 
t h e bottom o f the order as t h e b e g i n n i n g o f c l a i m a n t ' s f i v e - y e a r 
a g g r a v a t i o n r i g h t s p e r i o d . 

A l t h o u g h some language c o n t a i n e d i n the t h i r d paragraph 
of t h e ord e r may be read as a r e f u s a l t o determine t he e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y , i t can a l s o be read as s a y i n g t h a t no award 
of temporary or permanent d i s a b i l i t y i s w a r r a n t e d by the me d i c a l 
evidence. Taking t h e ord e r as a whole, we conclude t h a t t h e 
E v a l u a t i o n D i v i s i o n d i d c o n s i d e r t he i s s u e o f the e x t e n t o f 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y and determined t h a t no 
award was w a r r a n t e d . We, t h e r e f o r e , address t he i s s u e on r e v i e w . 

The o n l y evidence t e n d i n g t o su p p o r t an award of 
permanent p a r t i a l d i s a b i l i t y i s the o p i n i o n o f Dr. Warner t o t h e 
e f f e c t t h a t c l a i m a n t had s u s t a i n e d some minimal permanent 
impairment as a r e s u l t of h i s 1982 i n d u s t r i a l i n j u r y . That 
o p i n i o n i s of q u e s t i o n a b l e p r o b a t i v e w o r t h f o r t he reasons s t a t e d 
p r e v i o u s l y i n c o n n e c t i o n w i t h t he d i s c u s s i o n o f c l a i m a n t ' s c l a i m 
f o r m e d i c a l s e r v i c e s . Even t a k i n g the o p i n i o n a t face v a l u e , i t 
i s c l e a r from o t h e r s t a t e m e n t s i n Dr. Warner's r e p o r t s t h a t 
c l a i m a n t has s u s t a i n e d no l o s s of e a r n i n g c a p a c i t y . Dr. Warner 
s t a t e d i n h i s r e p o r t of A p r i l 1 1 , 1984 t h a t t h e symptoms 
a s s o c i a t e d w i t h t he minimal permanent impairment s u s t a i n e d as a 
r e s u l t o f the 1982 i n d u s t r i a l i n j u r y would not hamper c l a i m a n t ' s 
a b i l i t y t o work and would not r e q u i r e time l o s s . We a l s o note 
t h a t Dr. Warner p l a c e d no permanent r e s t r i c t i o n s on c l a i m a n t ' s 
work a c t i v i t y because of the 1982 i n j u r y . Under these 
c i r c u m s t a n c e s we conclude t h a t c l a i m a n t has l o s t none o f h i s 
a b i l i t y " t o o b t a i n and h o l d g a i n f u l employment i n the broad f i e l d 
o f g e n e r a l o c c u p a t i o n s " and thus t h a t c l a i m a n t i s not e n t i t l e d t o 
an award of permanent p a r t i a l d i s a b i l i t y . See ORS 656.214(5). 

ORDER 

The Referee's o r d e r dated A p r i l 10, 1985 i s r e v e r s e d i n 
p a r t . Those p o r t i o n s o f t h e Referee's o r d e r t h a t s e t a s i d e t h e 
employer's p a r t i a l d e n i a l o f March 12, 1985, remanded t h e c l a i m t o 
the E v a l u a t i o n D i v i s i o n f o r d e t e r m i n a t i o n o f the e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y , and awarded c l a i m a n t ' s a t t o r n e y a f e e o f 
$800 are r e v e r s e d . The employer's p a r t i a l d e n i a l o f March 12, 
1985 i s r e i n s t a t e d and approved. The D e t e r m i n a t i o n Order dated 
J u l y 1 1 , 1984 i s a f f i r m e d . The remainder o f the Referee's o r d e r 
i s a f f i r m e d . 
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V I R G I L R. C A R G I L L , C l a i m a n t WCB 8 4 - 1 1 4 8 3 
B l o o m , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
M o s c a t o & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee Podnar's o r d e r 
which: (1) awarded 80 degrees f o r 25 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o the s t i p u l a t i o n and 
D e t e r m i n a t i o n Orders which had awarded 112 degrees f o r 35 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r a low back i n j u r y ; 
(2) awarded 22.5 degrees f o r 15 p e r c e n t scheduled permanent 
p a r t i a l d i s a b i l i t y f o r l o s s o f use or f u n c t i o n o f c l a i m a n t ' s r i g h t 
l e g due t o t h e same low back i n j u r y ; and (3) denied c l a i m a n t ' s 
r e q u e s t s t o : (a) s e t a s i d e t he D e t e r m i n a t i o n Order dated 
September 17, 1984 as premature; (b) or d e r a t r a i n i n g program; and 
( c ) award p e n a l t i e s and a t t o r n e y fees f o r : (1) the i n s u r e r ' s 
f a i l u r e t o pay temporary t o t a l d i s a b i l i t y compensation from 
September 17, 1984 th r o u g h January 2, 1985; (2) the employer's 
f a i l u r e t o r e h i r e c l a i m a n t under ORS 659.400 t h r o u g h .435; and (3) 
the i n s u r e r ' s f a i l u r e t o a u t h o r i z e and implement a t r a i n i n g 
program. I n a d d i t i o n t o the req u e s t s f o r r e v e r s a l o f the 
Referee's o r d e r , c l a i m a n t r e q u e s t s remand t o reopen t h e h e a r i n g t o 
c o n s i d e r s u b s e q u e n t l y c r e a t e d medical and v o c a t i o n a l r e p o r t s . The 
i n s u r e r moves t o s t r i k e those p o r t i o n s o f c l a i m a n t ' s b r i e f on 
re v i e w which r e f e r t o c l a i m a n t ' s r e q u e s t f o r r e l i e f under t h e 
Board's Own Motion a u t h o r i t y pursuant t o ORS 656.278. 

We deny the i n s u r e r ' s motion t o s t r i k e p o r t i o n s o f 
c l a i m a n t ' s b r i e f . The Board was a l r e a d y on n o t i c e o f the r e q u e s t 
f o r r e opening under the Board's Own Motion a u t h o r i t y . References 
i n c l a i m a n t ' s b r i e f t o the Own Motion r e q u e s t are i r r e l e v a n t t o 
the i s s u e s i n t h i s m a t t e r . 

Claimant has s u b m i t t e d 32 documents c r e a t e d s i n c e 
p u b l i c a t i o n o f the Referee's o r d e r . The i n s u r e r has s u b m i t t e d two 
documents s i n c e p u b l i c a t i o n o f the Referee's o r d e r . A l l o f the 
documents p e r t a i n t o c l a i m a n t ' s medical and v o c a t i o n a l s i t u a t i o n 
a f t e r c l o s u r e o f the c l a i m by the D e t e r m i n a t i o n Order d a t e d 
September 17, 1984. Not one o f the documents c a s t s doubt on the 
o p i n i o n s or c o n c l u s i o n s a l r e a d y c o n t a i n e d i n t h e r e c o r d on t h e 
i s s u e whether c l a i m a n t ' s c o n d i t i o n was p r e m a t u r e l y found t o be 
m e d i c a l l y s t a t i o n a r y . The f i r s t i s s u e a t the h e a r i n g i n May 1985 
was whether t h e c l a i m was p r o p e r l y c l o s e d by the D e t e r m i n a t i o n 
Order. The Referee found t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y a c c o r d i n g t o the s t a t u t o r y d e f i n i t i o n a t t h e t i m e o f 
c l o s u r e and, t h e r e f o r e , a f f i r m e d t he c l o s u r e and then went on t o 
c o n s i d e r t he o t h e r i s s u e s which f o l l o w e d from t h a t d e t e r m i n a t i o n . 
We agree w i t h t h e Referee's d e c i s i o n . See S u l l i v a n v. Argonaut 
I n s . Co., 73 Or App 694 (19 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 
I n c . , 72 Or App 524 (1 9 8 5 ) . 

Worsening of c l a i m a n t ' s c o n d i t i o n a f t e r t h e c l o s u r e on 
September 17, 1984 f a l l s under the Board's Own Motion j u r i s d i c t i o n 
under ORS 656.278 and a sep a r a t e r e q u e s t f o r reopening has been 
made. The q u e s t i o n whether c l a i m a n t i s e n t i t l e d t o reo p e n i n g o f 
h i s c l a i m w i l l be decided by t h e Board pursuant t o ORS 656.278 
s e p a r a t e l y from t he q u e s t i o n whether h i s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y and p r o p e r l y c l o s e d by the D e t e r m i n a t i o n Order dated 
September 17, 1984, which i s the f i r s t i s s u e i n t h i s case. 
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We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41 ( 1 9 8 3 ) . 
Remand t o c o n s i d e r t he sub s e q u e n t l y c r e a t e d medical and v o c a t i o n a l 
documents i s denied because t h e documents are i r r e l e v a n t t o t h e 
i s s u e o f premature c l o s u r e by the D e t e r m i n a t i o n Order dated 
September 17, 1984. On t h e i s s u e o f premature c l o s u r e , t h e Board 
f i n d s t h a t t h e r e c o r d has not been i n c o m p l e t e l y , i n s u f f i c i e n t l y or 
i m p r o p e r l y heard or developed. 

On the m e r i t s , t h e Board a f f i r m s and adopts t h e 
w e l l - r e a s o n e d o r d e r o f the Referee. 

ORDER 

The Referee's o r d e r dated June 3, 1985 i s a f f i r m e d . 

CHARLES C. C L A M P I T T , C l a i m a n t WCB 8 3 - 0 7 2 4 1 
P e t e r 0. H a n s e n , C l a i m a n t ' s A t t o r n e y M a r c h 1 3 , 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review o f those p o r t i o n s o f Referee 
Mulder's o r d e r , as amended, t h a t : (1) s e t aside i t s d e n i a l o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n ; (2) s e t a s i d e i t s d e n i a l s o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m s f o r the p s y c h o l o g i c a l c o n d i t i o n ; ( 3) 
se t a s i d e the D e t e r m i n a t i o n Order dated October 26, 1983 as h a v i n g 
been p r e m a t u r e l y i s s u e d ; and (4) ordered t he i n s u r e r t o pay 
c l a i m a n t temporary t o t a l d i s a b i l i t y compensation b e g i n n i n g 
September 26, 1983. Claimant c r o s s - r e q u e s t s review o f those 
p o r t i o n s o f the ord e r t h a t : (1) a f f i r m e d t he i n s u r e r ' s d e n i a l o f 
thermography; and (2) a f f i r m e d t he i n s u r e r ' s d e n i a l o f m e d i c a l 
s e r v i c e s p r o v i d e d by Dr. B e r s e l l i . Claimant a l s o a s s e r t s 
e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y compensation f o r the 
p e r i o d of J u l y 26 t h r o u g h August 9, 1983, and p e n a l t i e s and 
a t t o r n e y fees f o r the i n s u r e r ' s a l l e g e d f a i l u r e t o pay t h a t 
compensation. 

The i s s u e s on review are c o m p e n s a b i l i t y o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n , a g g r a v a t i o n , premature c l o s u r e , 
e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y compensation, 
thermography, Dr. B e r s e l l i ' s medical s e r v i c e s , and p e n a l t i e s and 
a t t o r n e y f e e s . We review de novo. 

On the is s u e s o f c o m p e n s a b i l i t y , thermography, and Dr. 
B e r s e l l i ' s m e d i c a l s e r v i c e s , we a f f i r m t h e order o f the Referee. 
On t h e r e m a i n i n g i s s u e addressed by t h e Referee we r e v e r s e . 
F i n a l l y we f i n d c l a i m a n t n o t e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y compensation f o r the p e r i o d o f J u l y 26 t h r o u g h 
August 9, 1983. 

Claimant o r i g i n a l l y i n j u r e d h i s low back o f f t h e j o b i n 
1972. The i n j u r y r e s u l t e d i n laminectomies a t L4-5 and L5-S1. 
F o l l o w i n g these s u r g e r i e s c l a i m a n t experienced p a i n r a d i a t i n g t o 
the r i g h t l e g up t o t h e time o f the h e a r i n g . The p r e s e n t i n j u r y 
o c c u r r e d i n December 1980 and i n v o l v e d s t r a i n s o f b o t h t h e lumbar 
and c e r v i c a l s p i n e . Claimant was examined by Orthopaedic 
C o n s u l t a n t s , who found c l a i m a n t ' s l o s s o f back f u n c t i o n due t o t h e 
i n d u s t r i a l i n j u r y t o be m i n i m a l . O b j e c t i v e t e s t s r e v e a l e d l i t t l e 
i n t h e way of p h y s i c a l a b n o r m a l i t i e s . 
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D e s p i t e the absence of p h y s i c a l f i n d i n g s , c l a i m a n t ' s 
c o n d i t i o n f a i l e d t o improve. His p h y s i c i a n s began t o suspect t h e 
p o s s i b i l i t y o f a p s y c h o l o g i c a l i n t e r f e r e n c e . Claimant was 
r e f e r r e d t o the Northwest Pain Center where he complained o f 
i r r i t a b i l i t y and d e p r e s s i o n stemming from the i n d u s t r i a l i n j u r y . 
Dr. Dunlop, an o s t e o p a t h who became c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
opined t h a t c l a i m a n t ' s p s y c h o l o g i c a l r e a c t i o n was the r e s u l t o f 
the i n d u s t r i a l i n j u r y . Claimant r e c e i v e d temporary t o t a l 
d i s a b i l i t y compensation t h r o u g h o u t 1982. 

A f t e r a s e r i o u s c o n f r o n t a t i o n w i t h h i s w i f e , c l a i m a n t 
e n t e r e d a p s y c h i a t r i c h o s p i t a l i n l a t e 1982. He a d m i t t e d t o 
h a v i n g m a r i t a l problems f o r a p p r o x i m a t e l y two years p r i o r t o t h e 
i n d u s t r i a l i n j u r y . While h o s p i t a l i z e d c l a i m a n t underwent a 
b a t t e r y o f p s y c h o l o g i c a l t e s t s t h a t r e v e a l e d a p r e e x i s t i n g 
p e r s o n a l i t y d i s o r d e r and a v e r y low t o l e r a n c e f o r s t r e s s . 

Claimant c o n t i n u e d t o r e c e i v e temporary t o t a l d i s a b i l i t y 
compensation u n t i l September 27, 1983 when Orthopaedic C o n s u l t a n t s 
opined he was m e d i c a l l y s t a t i o n a r y . A subsequent D e t e r m i n a t i o n 
Order awarded p e r i o d s of temporary d i s a b i l i t y and 64 degrees f o r 
20 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Claimant 
then came under the care of Dr. Burke, a c h i r o p r a c t o r , who i s s u e d 
a number of r e p o r t s i n t e r p r e t e d by the i n s u r e r t o be r e q u e s t s f o r 
r e o p e n i n g . The c l a i m was reopened on November 30, 1983 and the 
i n s u r e r p a i d compensation t h r o u g h February 2 1 , 1984, the d a t e 
c l a i m a n t ' s a g g r a v a t i o n c l a i m was denied. The d e n i a l was based on 
the r e p o r t of Orthopaedic C o n s u l t a n t s t h a t c l a i m a n t ' s back 
c o n d i t i o n remained unchanged s i n c e the C o n s u l t a n t s ' l a s t 
e x a m i n a t i o n conducted p r i o r t o the D e t e r m i n a t i o n Order. Claimant 
was s u b s e q u e n t l y examined by Dr. S t o l z b e r g , a p s y c h i a t r i s t , who 
s t a t e d i n her May 1 1 , 1984 r e p o r t t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was s t a t i o n a r y and e s s e n t i a l l y unchanged from e a r l i e r 
e x a m i n a t i o n s . 

A l t h o u g h he found c l a i m a n t ' s t e s t i m o n y "not r e l i a b l e , " 
the Referee concluded t h a t c l a i m a n t had proved a compensable 
worsening of h i s p s y c h o l o g i c a l c o n d i t i o n s i n c e the October 1983 
D e t e r m i n a t i o n Order. We d i s a g r e e . We f i n d most p e r s u a s i v e t h e 
o p i n i o n of Dr. S t o l z b e r g , the o n l y p s y c h i a t r i s t t o o f f e r an 
o p i n i o n r e g a r d i n g the a g g r a v a t i o n o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . I n Dr. S t o l z b e r g ' s o p i n i o n , c l a i m a n t ' s c o n d i t i o n 
subsequent t o t h e D e t e r m i n a t i o n Order remained e s s e n t i a l l y 
unchanged. We f i n d t h a t c l a i m a n t has f a i l e d t o prove a 
compensable a g g r a v a t i o n . ORS 656.273(1). 

The Referee a l s o found t h a t c l a i m a n t ' s c l a i m was 
p r e m a t u r e l y c l o s e d by t h e 1983 D e t e r m i n a t i o n Order. Again, we 
d i s a g r e e . A c l a i m may be c l o s e d when i t i s e s t a b l i s h e d t h a t 
c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . ORS 656.268. At t h e time of 
t h e p r e s e n t c l o s u r e , the medical evidence r e g a r d i n g c l a i m a n t ' s 
s t a t u s c o n s i s t e d p r i m a r i l y of a f i v e - p a g e Orthopaedic C o n s u l t a n t s 
r e p o r t c o n c l u d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , and a 
form completed by Dr. Goldberg i n which he checked a box 
i n d i c a t i n g t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . Of t h i s 
e v i d e n c e , we f i n d t h e more complete r e p o r t o f Orthopaedic 
C o n s u l t a n t s more p e r s u a s i v e and conclude t h a t the October 1983 
c l o s u r e was proper based on the r e c o r d i n e x i s t e n c e a t the time of 
c l o s u r e . See M a a r e f i v. SAIF, 69 Or App 527 ( 1 9 8 4 ) . 
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Because we f i n d c l a i m a n t ' s c l a i m t o have been p r o p e r l y 
c l o s e d , we must now r a t e the e x t e n t of h i s unscheduled 
d i s a b i l i t y . At the time o f the h e a r i n g c l a i m a n t had been awarded 
20 p e r c e n t . On review he a s s e r t s e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y . A f t e r a r e v i e w o f t h e r e c o r d , and c o n s i d e r i n g 
c l a i m a n t ' s compensable p s y c h o l o g i c a l c o n d i t i o n , we f i n d c l a i m a n t 
e n t i t l e d t o an a d d i t i o n a l 32 degrees (10 p e r c e n t ) unscheduled 
d i s a b i l i t y , b r i n g i n g h i s t o t a l award t o 30 p e r c e n t . 

The r e m a i n i n g i s s u e i s whether c l a i m a n t i s e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y compensation f o r the p e r i o d o f J u l y 26 
t h r o u g h August 9, 1983. Claimant a s s e r t s t h a t he was r e l e a s e d 
o n l y f o r " m o d i f i e d " employment d u r i n g t h a t p e r i o d and as such i s 
e n t i t l e d t o compensation. A f t e r a review of the r e c o r d , we note 
t h a t c l a i m a n t ' s " m o d i f i e d " r e l e a s e was no more than a r e l e a s e f o r 
r e g u l a r work w i t h l i f t i n g r e s t r i c t i o n s . He was r e l e a s e d and 
a v a i l a b l e f o r work and was, t h e r e f o r e , not e n t i t l e d t o temporary 
t o t a l d i s a b i l i t y compensation f o r the p e r i o d a t i s s u e . 

ORDER 

The Referee's o r d e r dated March 25, 1985, as amended 
A p r i l 17, 1985, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . Those 
p o r t i o n s o f the o r d e r t h a t s e t a s i d e the i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , s e t a s i d e the October 26, 1983 
D e t e r m i n a t i o n Order as p r e m a t u r e l y c l o s e d and o r d e r e d payment o f 
compensation b e g i n n i n g September 27, 1983 are r e v e r s e d . Claimant 
i s awarded 30 p e r c e n t (96 degrees) unscheduled permanent p a r t i a l 
d i s a b i l i t y i n l i e u o f a l l p r i o r awards. The remainder of t h e 
Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $500 
f o r p r e v a i l i n g on t h e i s s u e o f the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n , t o be p a i d by the i n s u r e r . I n a d d i t i o n , 
c l a i m a n t ' s a t t o r n e y i s a l l o w e d a fee equal t o 25 p e r c e n t of t h e 
i n c r e a s e d unscheduled d i s a b i l i t y compensation awarded by t h i s 
o r d e r , not t o exceed $3,000. 

DARLA FALCON, C l a i m a n t WCB 8 5 - 0 1 3 4 0 
B u r t , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
J o h n S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s review o f Referee T. Lavere 
Johnson's or d e r t h a t found c l a i m a n t e n t i t l e d t o an award o f 
permanent t o t a l d i s a b i l i t y i n l i e u of awards by D e t e r m i n a t i o n 
Order o f 30 degrees f o r 20 p e r c e n t scheduled permanent p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s r i g h t l e g and 160 degrees f o r 50 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r i n j u r y t o c l a i m a n t ' s 
p e l v i s . The i s s u e i s e x t e n t of d i s a b i l i t y . 

Claimant was i n j u r e d on September 22, 1981 i n t h e course 
of her employment as a farm worker. She was d r i v i n g an open 
v e h i c l e and t o w i n g a hop wagon when she f e l l out o f the v e h i c l e 
and was run over by the wagon. The a c c i d e n t f r a c t u r e d c l a i m a n t ' s 
p e l v i s i n two p l a c e s , d i s l o c a t e d the l e f t s a c r o i l i a c j o i n t and the 
p u b i c j u n c t i o n (symphysis p u b i s ) and f r a c t u r e d her r i g h t femur. 
Claimant was i n the h o s p i t a l f o r s e v e r a l weeks. Her p e l v i c 
f r a c t u r e s and d i s l o c a t i o n s were t r e a t e d w i t h t r a c t i o n and her 
f r a c t u r e d r i g h t femur was s t a b i l i z e d t h r o u g h s u r g i c a l i m p l a n t a t i o n 
of m e t a l r o d s . 
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I n February 1982, s h o r t l y a f t e r she was d i s c h a r g e d from 
t h e h o s p i t a l , c l a i m a n t moved t o F o r t Worth, Texas. Claimant 
c o n t i n u e d t o recover from her i n j u r i e s under the care o f a Texas 
o r t h o p e d i s t , Dr. Youngman. I n October 1983 Dr. Youngman 
s u r g i c a l l y removed the metal rods from c l a i m a n t ' s r i g h t femur. 

Dr. Youngman d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y i n 
February 1984. At t h a t t i m e , c l a i m a n t complained o f c h r o n i c low 
back, s a c r o i l i a c , t a i l b o n e and g r o i n p a i n . Dr. Youngman e s t i m a t e d 
c l a i m a n t ' s t o l e r a n c e s as w a l k i n g f o r 10 minutes, s t a n d i n g f o r 15 
minutes and s i t t i n g f o r 15 minutes. He s t a t e d t h a t by a l t e r n a t i n g 
s i t t i n g , s t a n d i n g and w a l k i n g , c l a i m a n t was capable o f w o r k i n g 
f o u r hours per day. Using t he American Medical A s s o c i a t i o n Guides 
t o t h e E v a l u a t i o n o f Permanent Impairment, Dr. Youngman r a t e d t he 
impairment o f c l a i m a n t ' s p e l v i s and low back a t 45 p e r c e n t and t h e 
impairment o f her r i g h t l e g and h i p a t 20 p e r c e n t . Claimant's 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated March 14, 1984 w i t h 
awards o f two and a h a l f years temporary t o t a l d i s a b i l i t y , 20 
p e r c e n t (30 degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r 
her r i g h t l e g and 50 p e r c e n t (160 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r i n j u r y t o her p e l v i s . 

A f t e r she was d e c l a r e d m e d i c a l l y s t a t i o n a r y , c l a i m a n t 
p a r t i c i p a t e d i n a t r a i n i n g program w i t h G o o d w i l l I n d u s t r i e s and, 
upon c o m p l e t i n g t h e program, was h i r e d by G o o d w i l l i n J u l y 1984 t o 
do o f f i c e work i n i t s t r a i n i n g c e n t e r . Claimant was a v e r a g i n g 22 
hours per week i n t h i s p o s i t i o n a t the time o f the h e a r i n g . 
Claimant worked up t o 30 hours per week f o r two months d u r i n g 
e a r l y 1985, but found t h i s schedule t o be beyond her p h y s i c a l 
l i m i t a t i o n s . Claimant has been a l l o w e d a good d e a l o f f l e x i b i l i t y 
i n s e t t i n g her work hours and i n a l t e r n a t i n g work d u t i e s so as t o 
change p h y s i c a l p o s i t i o n s i n accordance w i t h t h e l i m i t a t i o n s 
imposed by Dr. Youngman. 

Claimant's s u p e r v i s o r a t G o o d w i l l s t a t e d i n a l e t t e r t o 
c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t was a good worker w i t h e x c e l l e n t 
c l e r i c a l s k i l l s and a re s p e c t e d and v a l u a b l e employe. At t h e time 
of t h e h e a r i n g , c l a i m a n t had achieved two m e r i t pay r a i s e s d u r i n g 
the f o u r t e e n months of her employment w i t h G o o d w i l l . Since 
b e g i n n i n g her j o b w i t h G o o d w i l l , c l a i m a n t had not a p p l i e d f o r work 
elsewhere. 

Claimant i s 27 years o l d and i s of average 
i n t e l l i g e n c e . She dropped out of h i g h school i n t h e e l e v e n t h 
grade, b u t s i n c e her i n j u r y has o b t a i n e d a GED. Besides farm 
work, c l a i m a n t has worked i n a cannery, i n a f a b r i c s t o r e and as a 
l i b r a r i a n ' s a i d e . 

To be e n t i t l e d t o an award o f permanent t o t a l 
d i s a b i l i t y , a worker has the burden o f e s t a b l i s h i n g t h a t she i s 
permanently i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . The worker 
may c a r r y t h i s burden i n one of two ways: (1) she may e s t a b l i s h 
on t he b a s i s o f the medical evidence alone t h a t she i s p h y s i c a l l y 
i n c a p a b l e o f r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e work; or 
(2) she may e s t a b l i s h t h a t she i s e f f e c t i v e l y f o r e c l o s e d f r o m 
g a i n f u l and s u i t a b l e employment t h r o u g h a c o m b i n a t i o n o f medical 
and nonmedical f a c t o r s , t h e s o - c a l l e d " o d d - l o t " d o c t r i n e . C l a r k 
v. Boise Cascade, 72 Or App 397, 399 (1985). The a b i l i t y o f a 
worker r e g u l a r l y t o p e r f o r m s u i t a b l e and g a i n f u l work on a 
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p a r t - t i m e b a s i s may p r e c l u d e an award o f permanent t o t a l 
d i s a b i l i t y . P o u r n e l l e v. SAIF, 7Q Or App 56, 60 ( 1 9 8 4 ) ; H i l l v. 
SAIF, 25 Or App 697, 701 (19 7 6 ) ; E l l e n L a n k f o r d , 37 Van N a t t a 
1146, 1148 ( 1 9 8 5 ) . 

I n t h e p r e s e n t case, t he medical evidence by i t s e l f does 
n o t e s t a b l i s h t h a t c l a i m a n t i s permanently i n c a p a c i t a t e d from 
r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e work. The Referee 
concluded, however, t h a t c l a i m a n t was t o t a l l y d i s a b l e d under the 
o d d - l o t d o c t r i n e . T h i s c o n c l u s i o n was based upon t h e r u l e o f 
H a r r i s v. SAIF, 292 Or 683, 695 (198 2 ) : 

"The d e t e r m i n a t i o n o f permanent t o t a l 
d i s a b i l i t y s t a t u s does not t u r n upon whether 
t h e c l a i m a n t has money-earning c a p a c i t y , b u t 
r a t h e r upon whether t he c l a i m a n t i s c u r r e n t l y 
employable or a b l e t o s e l l h i s s e r v i c e s on a 
r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal 
l a b o r market . . . ' u n d i s t o r t e d by such 
f a c t o r s as business booms, sympathy o f a 
p a r t i c u l a r employer or f r i e n d s , temporary 
good l u c k , or the superhuman e f f o r t s o f t h e 
c l a i m a n t t o r i s e above h i s c r i p p l i n g 
handicaps.'" ( q u o t i n g 2 Larson, The Law of 
Workmen's Compensation, §57.51 a t 10-164.49 
( 1 9 8 3 ) ) . 

I n t h e p r e s e n t case, the Referee saw c l a i m a n t ' s p o s i t i o n 
w i t h G o o d w i l l I n d u s t r i e s as, i n essence, a " c h a r i t y j o b . " He 
emphasized c l a i m a n t ' s i n a b i l i t y t o work a f u l l e i g h t - h o u r day and 
the f a c t t h a t her employer a l l o w e d her s i g n i f i c a n t f l e x i b i l i t y i n 
s e t t i n g her work hours and i n p e r f o r m i n g her work d u t i e s . He d i d 
not t h i n k t h a t c l a i m a n t would be a b l e t o s e l l her s k i l l s i n a 
t r u l y c o m p e t i t i v e l a b o r market. 

We d i s a g r e e . Claimant i s p e r f o r m i n g h a l f - t i m e work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . She i s a competent and v a l u e d 
employe. She i s young, of normal i n t e l l i g e n c e and reasonably 
w e l l - e d u c a t e d . Such q u a l i t i e s make her c l e r i c a l s k i l l s s a l e a b l e 
i n t h e g e n e r a l l a b o r market. Although her p r e s e n t employer a l l o w s 
her c o n s i d e r a b l e f l e x i b i l i t y i n wo r k i n g hours and d u t i e s , c l a i m a n t 
has n o t e s t a b l i s h e d t h a t she i s i n c a p a b l e o f w o r k i n g i n a somewhat 
l e s s f l e x i b l e environment or t h a t o t h e r employers would be 
u n w i l l i n g t o a l l o w s i m i l a r f l e x i b i l i t y . We conclude, t h e r e f o r e , 
t h a t c l a i m a n t i s not e n t i t l e d t o an award of permanent t o t a l 
d i s a b i l i t y . 

On our de novo review o f the r e c o r d , we f i n d t h a t 
c l a i m a n t was a d e q u a t e l y compensated i n c o n n e c t i o n w i t h her 
compensable i n j u r i e s by the D e t e r m i n a t i o n Order of March 14, 1984. 

ORDER 

The Referee's o r d e r dated September 13, 1985 i s 
r e v e r s e d . The D e t e r m i n a t i o n Order dated March 14, 1984 i s 
r e i n s t a t e d and a f f i r m e d . 
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KATHLEEN M. GOULD, C l a i m a n t WCB 8 4 - 1 2 5 0 6 
Mai a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

On December 20/ 1985 we i s s u e d an Order o f Abatement, 
s t a t i n g t h a t we had decided t o r e c o n s i d e r our Order on Review o f 
December 17, 1985. I n our i n i t i a l o r d e r we a f f i r m e d t h e Referee's 
o r d e r which assessed a p e n a l t y and accompanying a t t o r n e y ' s f e e f o r 
the i n s u r e r ' s f a i l u r e t o pay i n t e r i m compensation as d i r e c t e d by a 
p r i o r Referee's o r d e r . The Referee found t h a t i n t e r i m compensation 
o r d e r e d payable p u r s u a n t t o the Court of Appeals' d e c i s i o n i n Bono 
v. SAIF, 66 Or App 687 ( 1 9 8 4 ) , r e v ' d , 298 Or 405 ( 1 9 8 4 ) , was 
"compensation" as t h a t term i s used i n ORS 656.313(4) and must be 
p a i d pending r e v i e w . Both p a r t i e s have complied w i t h our r e q u e s t 
f o r s u p plemental arguments c o n c e r n i n g t h e " i n t e r i m compensation" 
i s s u e . On r e c o n s i d e r a t i o n , we r e v e r s e the o r d e r o f t h e Referee. 

The p e r t i n e n t f a c t s are as f o l l o w s . Claimant f i l e d a 
c l a i m f o r a r i g h t knee i n j u r y on A p r i l 23, 1984. She was o f f work 
due t o the i n j u r y f o r a p p r o x i m a t e l y 9 days. Pending i t s e v e n t u a l 
acceptance o f the c l a i m , t he i n s u r e r p a i d temporary d i s a b i l i t y 
compensation f o r t h e time c l a i m a n t was not w o r k i n g . No 
compensation was p a i d f o r the time c l a i m a n t was w o r k i n g . 

Claimant requested a h e a r i n g , c o n t e n d i n g t h a t she was 
e n t i t l e d t o i n t e r i m compensation from the date of her c l a i m 
t h r o u g h J u l y 13, 1984, the date of the i n s u r e r ' s acceptance. By 
v i r t u e o f a p r i o r Referee's o r d e r , c l a i m a n t was awarded i n t e r i m 
compensation t h r o u g h J u l y 12, 1984, p e n a l t i e s , and accompanying 
a t t o r n e y f e e s . The p r i o r Referee's order was based on the Court 
o f Appeals' d e c i s i o n i n Bono v. SAIF, 66 Or App 687 ( 1 9 8 4 ) , which 
r e q u i r e d payment of " i n t e r i m compensation" b e g i n n i n g 14 days a f t e r 
a c l a i m was made, r e g a r d l e s s o f whether a c l a i m a n t was w o r k i n g . 

The i n s u r e r requested Board review and r e f u s e d t o pay 
the i n t e r i m compensation as d i r e c t e d by t h e p r i o r Referee's 
o r d e r . Claimant requested a h e a r i n g , c o n t e n d i n g t h a t t he i n s u r e r 
unreasonably f a i l e d t o comply w i t h t he p r i o r Referee's o r d e r . 
Subsequent t o c l a i m a n t ' s h e a r i n g r e q u e s t , t he Supreme Court 
r e v e r s e d t h e Court o f Appeals' d e c i s i o n i n Bono v. SAIF, 298 Or 
405 ( 1 9 8 4 ) . The Supreme Court h e l d t h a t a c l a i m a n t i s e n t i t l e d t o 
temporary d i s a b i l i t y compensation as " i n t e r i m compensation" o n l y 
i f t h e c l a i m a n t " l e f t work" as t h e phrase i s used i n ORS 
656.210(3), i . e . on account o f i n j u r y or di s e a s e . R e l y i n g on t h e 
Supreme Court's d e c i s i o n i n Bono, the Board r e v e r s e d t h a t p o r t i o n 
of t h e p r i o r Referee's o r d e r which r e q u i r e d payment o f i n t e r i m 
compensation d u r i n g t he time c l a i m a n t was w o r k i n g . Kathleen M. 
Gould, 37 Van N a t t a 458, a f f ' d mem., 74 Or App 722 (19 8 5 ) . 

I n the p r e s e n t case, the Referee r e j e c t e d t he i n s u r e r ' s 
argument t h a t t he i n t e r i m compensation awarded by t h e p r i o r 
Referee's order was not "compensation" as t h a t term i s used i n ORS 
656.313(4). T h e r e f o r e , t h e Referee found t h a t payment o f the 
i n t e r i m compensation o r d e r e d pursuant t o the Court o f Appeals' 
Bono d e c i s i o n c o u l d not be stayed pending r e v i e w . A c c o r d i n g l y , 
the Referee concluded t h a t t he i n s u r e r ' s r e f u s a l t o pay t h e 
i n t e r i m compensation was unreasonable and w a r r a n t e d a maximum 
p e n a l t y . 
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Subsequent t o t h e Referee's o r d e r , t h e Board i s s u e d i t s 
o p i n i o n i n T e r r y L. Hunter, 38 Van N a t t a 134 (February 18, 1986). 
Hunter i n v o l v e d t h e i d e n t i c a l l e g a l i s s u e which i s p r e s e n t l y 
b e f o r e us, i . e . whether " i n t e r i m compensation" o r d e r e d payable by 
a Referee p u r s u a n t t o the Court o f Appeals d e c i s i o n i n Bono v. 
SAIF, s u p r a . , may be s t a y e d pending Board review o f the Referee's 
d e c i s i o n . I n Hunter, we concluded t h a t t he " i n t e r i m compensation" 
o r d e r e d by a Referee's o r d e r was payable s o l e l y by v i r t u e o f t h e 
Court o f Appeals' i n t e r p r e t a t i o n o f ORS 656.262(4) r e g a r d l e s s o f 
c l a i m a n t ' s work s t a t u s , and, t h u s , was not temporary t o t a l 
d i s a b i l i t y compensation due under ORS 656.210. Since t h e Supreme 
Court's d e c i s i o n i n Bono v. SAIF, supra . , had t e r m i n a t e d t h e 
e x i s t e n c e of such compensation, we reasoned t h a t t h i s was n o t t h e 
t y p e of compensation t h a t must be p a i d under ORS 656.313(4) 
pending f u r t h e r r e v i e w . T h e r e f o r e , we h e l d t h a t t he i n s u r e r was 
j u s t i f i e d i n r e f u s i n g t o pay t h i s compensation pending r e v i e w of a 
Referee's o r d e r . 

Here, as i n Hunter, the i n t e r i m compensation o r d e r e d by 
the Referee's o r d e r was based s o l e l y on t h e Court o f Appeals' 
i n t e r p r e t a t i o n o f ORS 656.262(4). As such, t h i s i n t e r i m 
compensation was not temporary d i s a b i l i t y compensation due under 
ORS 656.210 and was not r e q u i r e d t o be p a i d pending f u r t h e r r e v i e w 
p u r s u a n t t o ORS 656.313(4). A c c o r d i n g l y , we conclude t h a t t h e 
i n s u r e r ' s r e f u s a l t o pay i n t e r i m compensation as d i r e c t e d by t h e 
Referee's o r d e r pending review of the d e c i s i o n was j u s t i f i e d . 

ORDER 

The Board's Order on Review dated December 17, 1985 i s 
s e t a s i d e and the Referee's o r d e r dated May 20, 1985 i s r e v e r s e d . 
Claimant's r e q u e s t f o r h e a r i n g i s d i s m i s s e d . 

DAN W. H E D R I C K , C l a i m a n t WCB 8 4 - 1 0 6 5 2 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
Cu m m i n s , e t a l . , D e f e n s e A t t o r n e y s S e c o n d O r d e r on R e c o n s i d e r a t i o n 

Claimant requested r e c o n s i d e r a t i o n o f our Order on 
R e c o n s i d e r a t i o n dated January 17, 1986 i n which we m o d i f i e d our 
December 3 1 , 1985 Order on Review t o d e l e t e an a t t o r n e y f e e award. 
Employer p e t i t i o n e d f o r j u d i c i a l r eview on or about January 23, 
1986. On February 10, 1986 we withdrew our p r e v i o u s o r d e r s t o 
c o n s i d e r c l a i m a n t ' s r e q u e s t . ORS 183.482(6). Because t h i s case 
r e p r e s e n t s a procedure new t o the Board, we d i s c u s s the p r o c e d u r a l 
p o s t u r e of t h i s m a t t e r i n some d e t a i l . 

T h i s was a denied c l a i m case. Claimant requested a 
h e a r i n g and, a f t e r h e a r i n g , the Referee s e t a s i d e t h e employer's 
d e n i a l . Employer requested Board r e v i e w . Upon m a i l i n g of t h e 
t r a n s c r i p t o f the h e a r i n g t o the p a r t i e s , t he due date f o r 
employer's opening b r i e f was e s t a b l i s h e d as June 17, 1985. By 
August 8, 1985 employer had not f i l e d an opening b r i e f . On 
August 8, 1985 c l a i m a n t f i l e d a motion t o d i s m i s s t h e employer's 
r e q u e s t f o r r e v i e w on the ground t h a t employer d i d not t i m e l y f i l e 
an opening b r i e f . The motion was denied on August 16, 1985. 
Employer t h e n f i l e d a r e q u e s t f o r an e x t e n s i o n o f t i m e w i t h i n which 
t o f i l e i t s opening b r i e f and a request f o r c l a r i f i c a t i o n o f our 
August 16, 1985 o r d e r . On September 10, 1985 we i s s u e d an o r d e r i n 
which we denied employer's requested e x t e n s i o n , a l l o w e d c l a i m a n t an 
a d d i t i o n a l 20 days t o f i l e a b r i e f and a d v i s e d the p a r t i e s t h a t we 
would c o n s i d e r a r e p l y b r i e f from employer i f f i l e d w i t h i n t e n days 
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o f c l a i m a n t ' s b r i e f . On September 16, 1985 c l a i m a n t a d v i s e d t h e 
Board t h a t he d i d not i n t e n d t o f i l e a b r i e f . 

T h is m a t t e r was reviewed i n the normal course o f bus i n e s s 
and on December 3 1 , 1985 we iss u e d our Order on Review i n which we 
a f f i r m e d and adopted the Referee's order and awarded c l a i m a n t ' s 
a t t o r n e y a reasonable a t t o r n e y f e e of $550 f o r s e r v i c e s on Board 
r e v i e w . Employer requested r e c o n s i d e r a t i o n o f our o r d e r t o t h e 
e x t e n t t h a t i t awarded an employer p a i d a t t o r n e y f e e . The essence 
of employer's r e q u e s t was t h a t , because no b r i e f s were f i l e d on 
Board r e v i e w , t h e r e was no b a s i s upon which t o award an a t t o r n e y 
f e e . We r e c o n s i d e r e d our order i n view o f employer's r e q u e s t and 
is s u e d the January 17, 1986 Order on R e c o n s i d e r a t i o n t h a t i s t h e 
s u b j e c t o f the c u r r e n t r e q u e s t . On January 17 and January 23, 1986 
c l a i m a n t requested r e c o n s i d e r a t i o n and r e i n s t a t e m e n t o f t h e 
p r e v i o u s a t t o r n e y f e e . As note d , employer had by t h i s t i m e 
p e t i t i o n e d f o r j u d i c i a l r e v iew o f our o r d e r . 

We h e l d i n C l i n t o n L. Maddock, 37 Van Na t t a 984 (1 9 8 5 ) , 
t h a t ORS 183.480 does not a p p l y t o t h i s agency by v i r t u e o f ORS 
183.315(1). We f u r t h e r reasoned t h a t a l t h o u g h ORS 183.482 was not 
enumerated i n ORS 183.315(1), t h a t s t a t u t e s e t s f o r t h t he b a s i s and 
j u r i s d i c t i o n f o r j u d i c i a l review of agency o r d e r s under t he 
A d m i n i s t r a t i v e Procedures A c t . Because the b a s i s and j u r i s d i c t i o n 
f o r j u d i c i a l r e v iew o f our o r d e r s i s found i n ORS 656.298, and i s 
d i f f e r e n t from t h a t o f ORS 183.482, we concluded t h a t ORS 183.482 
c o u l d not a p p l y t o t h i s agency, e i t h e r . On t h a t b a s i s , we d e c l i n e d 
t o w i t h d r a w our o r d e r f o r r e c o n s i d e r a t i o n a f t e r t h e f i l i n g o f a 
p e t i t i o n f o r j u d i c i a l r e v i e w , b e l i e v i n g t h a t we had no j u r i s d i c t i o n 
t o do so. I n r e a c h i n g t h a t r e s u l t , we d i s t i n g u i s h e d d i c t a i n 
T e k t r o n i x Corp. v. T w i s t , 62 Or App 602, rev den, 295 Or 259 
(1 9 8 3 ) , t h a t was a r g u a b l y t o the c o n t r a r y . 

Very r e c e n t l y the Court o f Appeals decided F i s c h e r v. 
SAIF, 76 Or App 656 (1985). I n t h a t case, we is s u e d an o r d e r on 
r e c o n s i d e r a t i o n f o l l o w i n g the f i l i n g o f a p e t i t i o n f o r j u d i c i a l 
r e v i e w , but made no change i n our p r e v i o u s o r d e r . SAIF moved t o 
di s m i s s the p e t i t i o n f o r review because no amended p e t i t i o n was 
f i l e d a f t e r our l a s t o r d e r . See ORS 183.482(6); ORAP 5.35. The 
c o u r t f i r s t s t a t e d , "[ORS 183.482(6)] a p p l i e s t o the Workers' 
Compensation Department, because i t s a p p l i c a t i o n i s not excluded by 
ORS 183.315(1) . . . ," c i t i n g T e k t r o n i x Corp. v. T w i s t , supra. 
The c o u r t then h e l d t h a t no amended p e t i t i o n f o r j u d i c i a l r e v iew 
was r e q u i r e d because we had not withdrawn or o t h e r w i s e m o d i f i e d our 
p r e v i o u s o r d e r . We conclude t h a t F i s c h e r v. SAIF, supra, has, i n 
e f f e c t , o v e r r u l e d C l i n t o n L. Maddock, supra, and t h a t we are 
a u t h o r i z e d t o withdraw an order f o r r e c o n s i d e r a t i o n a f t e r t h e 
f i l i n g o f a p e t i t i o n f o r j u d i c i a l review w i t h the Court o f 
Appeals. The procedure f o r d o i n g so i s s e t f o r t h a t ORAP 5.35, and 
we have f o l l o w e d t h a t procedure i n t h i s case. 

On the m e r i t s o f c l a i m a n t ' s request f o r r e c o n s i d e r a t i o n 
and r e i n s t a t e m e n t o f the p r e v i o u s a t t o r n e y f e e , we agree w i t h 
c l a i m a n t . We addressed t h i s v ery i s s u e i n B e t t y J. McMullen, 38 
Van N a t t a 117 (WCB Case No. 83-08212, February 12, 1 9 8 6 ) . We 
concluded t h a t when an employer or i n s u r e r r e q u e s t s Board r e v i e w o f 
a Referee's d e c i s i o n , and the c l a i m a n t ' s compensation i s n o t 
d i s a l l o w e d or reduced, ORS 656.382(2) mandates t h a t an a t t o r n e y 
f e e , p a i d by the employer or i n s u r e r , be awarded t o t h e c l a i m a n t ' s 
a t t o r n e y . We f u r t h e r n o t e d , however, t h a t the l e g i s l a t u r e has 
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d e l e g a t e d t o th e Board the a u t h o r i t y t o determine t h e amount o f t h e 
fe e . Pursuant t o t h i s d e l e g a t i o n , we have adopted a d m i n i s t r a t i v e 
r u l e s e s t a b l i s h i n g guidance f o r the award o f a t t o r n e y f e e s . See 
OAR 438-47-010(2); 438-47-055. Under these r u l e s , an a t t o r n e y f e e 
i s based upon the e f f o r t s o f th e a t t o r n e y and th e r e s u l t o b t a i n e d 
f o r t h e c l a i m a n t . S u b f a c t o r s c o n s i d e r e d r e l a t e t o th e n a t u r e o f 
t h i s forum and the c o m p l e x i t y o f cases, among o t h e r . See Barbara 
A. Wheeler, 37 Van N a t t a 122, 123 (19 8 5 ) ; F r a n c i s c o M. Hernandes, 
37 Van Na t t a 1455 (1 9 8 5 ) . One e x c e l l e n t measure o f these f a c t o r s , 
and q u i t e o f t e n t h e o n l y one, i s the b r i e f s u b m i t t e d t o the Board. 

I n t h i s case, c l a i m a n t p r e v a i l e d a t h e a r i n g and employer 
r e q u e s t e d r e v i e w . When n e a r l y 60 days had passed a f t e r t he due 
date f o r employer's b r i e f w i t h o u t word from employer, c l a i m a n t 
moved t o d i s m i s s t h e r e q u e s t f o r r e v i e w . B r i e f i n g i s n o t , and 
never has been, j u r i s d i c t i o n a l . See OAR 438-11-010(3). However, 
the Board had a t t h a t t i m e expressed i t s u n w i l l i n g n e s s t o accept 
f l a g r a n t l y l a t e b r i e f s . Nancy J. Rensing, 37 Van N a t t a 3 ( 1 9 8 5 ) . 
Thus, we denied the r e q u e s t t o d i s m i s s , but we a l s o denied 
employer's b e l a t e d r e q u e s t f o r a b r i e f i n g e x t e n s i o n . Claimant t h e n 
e l e c t e d t o not f i l e a b r i e f and we c o n t i n u e d t o p e r f o r m our 
s t a t u t o r y d u t y t o conduct de novo review i n the absence o f b r i e f s . 
A f t e r r e v i e w , we is s u e d a memorandum ord e r a f f i r m i n g and a d o p t i n g 
the Referee's o r d e r . See John B. Bruce, 37 Van N a t t a 135, a f f ' d 
mem, 76 Or App 732 (1 9 8 5 ) . N o t w i t h s t a n d i n g the f a c t t h a t c l a i m a n t 
d i d not f i l e a b r i e f , we r e a l i z e t h a t the motions and o t h e r 
r e q u i r e d work performed by c l a i m a n t ' s a t t o r n e y s h o u l d be 
compensated. Those e f f o r t s have been well-documented and w i l l be 
made a p a r t o f th e supplemental r e c o r d forwarded t o th e c o u r t . 
ORAP 5. 3 5 ( 4 ) . On t h i s r e c o r d , we conclude t h a t c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o a reasonable a t t o r n e y fee i n the amount o f $550, t o 
be p a i d by th e s e l f - i n s u r e d employer. 

ORDER 

The Order on R e c o n s i d e r a t i o n dated January 17, 1986 i s 
hereby w i t h d r a w n and vaca t e d . Our Order on Review dated 
December 3 1 , 1985 i s r e p u b l i s h e d i n i t s e n t i r e t y e f f e c t i v e t h i s 
d a t e . 

RONALD M. HERRINGT0N, C l a i m a n t WCB 8 4 - 0 6 8 1 8 , 8 4 - 0 2 5 6 9 & 8 4 - 1 3 4 3 8 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
T o o z e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
Dunn, e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review i n these c o n s o l i d a t e d cases o f 
Referee Knapp's o r d e r s t h a t : (1) dismissed WCB Case No. 84-13483 
w i t h o u t a d d r e s s i n g c l a i m a n t ' s request f o r a t t o r n e y f e e s ; ( 2 ) 
a f f i r m e d the D e t e r m i n a t i o n Orders dated March 2, 1984 and A p r i l 8, 
1985 t h a t awarded a t o t a l o f 64 degrees f o r 20 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r the low back and made no award o f 
scheduled d i s a b i l i t y f o r c l a i m a n t ' s l e g s ; (3) denied c l a i m a n t ' s 
request f o r a t t o r n e y fees f o r p r e v a i l i n g on what c l a i m a n t a s s e r t s 
was an i n s u r e r - i n i t i a t e d r e q u e s t f o r h e a r i n g on the i s s u e o f , 
unscheduled d i s a b i l i t y ; (4) denied c l a i m a n t ' s r e q u e s t f o r a t t o r n e y 
fees f o r an i n s u r e r ' s f a i l u r e t o agree t o an ord e r p u r s u a n t t o ORS 
656.307(1); and (5) denied c l a i m a n t ' s request f o r p e n a l t i e s and 
a t t o r n e y fees f o r an i n s u r e r ' s f a i l u r e t o accept or deny h i s c l a i m 
i n a t i m e l y manner. The is s u e s on review are whether WCB Case No. 
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84-13438 sho u l d be r e t u r n e d t o the Referee f o r c o n s i d e r a t i o n o f 
a t t o r n e y f e e s , a t t o r n e y fees f o r an a l l e g e d i n s u r e r - i n i t i a t e d 
r e q u e s t f o r h e a r i n g , a t t o r n e y fees f o r an a l l e g e d f a i l u r e t o agree 
t o an ORS 656.307 o r d e r , e x t e n t o f unscheduled and scheduled 
d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d 
u n t i m e l y acceptance or d e n i a l o f c l a i m a n t ' s c l a i m . 

We a f f i r m the Referee's o r d e r dated May 20, 1985, which 
p e r t a i n s t o WCB Claim Nos. 84-06818 and 84-02569. We a l s o a f f i r m 
t h e Referee's o r d e r dated A p r i l 23, 1984 which dism i s s e d WCB Case 
No. 84-13438, w i t h the f o l l o w i n g comment. Claimant argues on 
review t h a t he i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f ee f o r 
s e r v i c e s rendered b e f o r e a h e a r i n g o c c u r r e d i n WCB Case No. 
84-13438. I n or d e r t o address c l a i m a n t ' s argument, t h e p r o c e d u r a l 
c o n t e x t of the c l a i m must be reviewed. 

Claimant s u f f e r e d a compensable i n j u r y t o h i s low back 
i n June 1982 w h i l e N a t i o n a l Union F i r e Insurance Company 
( N a t i o n a l ) was on the r i s k . He s u f f e r e d a second p a i n - p r o d u c i n g 
i n c i d e n t i n October 1984. The employer was then i n s u r e d by The 
H a r t f o r d Insurance Group ( H a r t f o r d ) . Claimant f i l e d a c l a i m ( WCB 
Case No. 84-13438) w i t h H a r t f o r d , a l l e g i n g t h a t he s u s t a i n e d a new 
i n j u r y a t the time o f the l a t e s t i n c i d e n t . H a r t f o r d d e f e r r e d t h e 
c l a i m and p a i d i n t e r i m compensation u n t i l November 29, 1984 when 
c l a i m a n t r e t u r n e d t o work. H a r t f o r d u l t i m a t e l y denied t h e c l a i m 
on December 14, 1984. I n the i n t e r i m , c l a i m a n t f i l e d an 
a g g r a v a t i o n c l a i m w i t h N a t i o n a l . N a t i o n a l a l s o d e f e r r e d t he c l a i m 
and p a i d i n t e r i m compensation when c l a i m a n t again l e f t work due t o 
p a i n . 

Claimant requested t h a t the Workers' Compensation 
Department name a paying agent pursuant t o ORS 656.307(1). The 
Department d i r e c t e d the i n s u r e r s t o set out t h e i r r e s p e c t i v e 
p o s i t i o n s w i t h r e g a r d t o c l a i m a n t ' s r e q u e s t . H a r t f o r d c o n c u r r e d 
t h a t a p a y i n g agent should be named. N a t i o n a l asked t h a t t h e 
naming of an agent be d e f e r r e d pending i t s r e c e i p t o f a med i c a l 
r e p o r t b e a r i n g on whether c l a i m a n t had s u f f e r e d an a g g r a v a t i o n or 
a new i n j u r y a t the time o f the most r e c e n t work i n c i d e n t . Upon 
r e c e i p t o f the medical r e p o r t , N a t i o n a l accepted c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . 

A f t e r N a t i o n a l ' s acceptance, H a r t f o r d asked t h a t 
c l a i m a n t ' s new i n j u r y c l a i m be d i s m i s s e d . Referee Knapp sought 
c l a i m a n t ' s response t o H a r t f o r d ' s r e q u e s t . Claimant had no 
o b j e c t i o n t o the d i s m i s s a l , but he argued f o r an a t t o r n e y f e e f o r 
counsel's s e r v i c e s rendered b e f o r e the request f o r d i s m i s s a l . 
Claimant argued t h a t he was compelled t o r e t a i n counsel i n or d e r 
t o p r e s e r v e h i s appeal r i g h t s due t o the i n s u r e r s ' f a i l u r e t o 
t i m e l y r e q u e s t an order under ORS 656.307. A f t e r r e c e i v i n g 
c l a i m a n t ' s response, Referee Knapp dismissed c l a i m a n t ' s c l a i m 
a g a i n s t H a r t f o r d , but d i d not address the request f o r a t t o r n e y 
f e e s . 

On review c l a i m a n t asks t h a t WCB Case No. 84-13438 be 
r e t u r n e d t o the Referee f o r a h e a r i n g on the i s s u e o f a t t o r n e y 
f e e s . The i s s u e i s whether c l a i m a n t ' s counsel was e n t i t l e d t o a 
fee f o r h i s p r e - h e a r i n g s e r v i c e s . We note t h a t under c e r t a i n 
c i r c u m s t a n c e s , an a t t o r n e y f ee i s awardable whether or not a c l a i m 
goes t o h e a r i n g . We f u r t h e r n o t e , however, t h a t under OAR 
438-47-015 an a t t o r n e y f ee award i s dependent on t h e a t t o r n e y ' s 
i n s t r u m e n t a l p a r t i c i p a t i o n i n a c t u a l l y o b t a i n i n g compensation f o r 
h i s c l i e n t . on_ 



I n t h e p r e s e n t case, c l a i m a n t would have r e c e i v e d , and 
i n f a c t d i d r e c e i v e , a l l o f the compensation due him w i t h o u t h i s 
a t t o r n e y ' s p a r t i c i p a t i o n . Subsequent t o the f i l i n g o f t h e 
H a r t f o r d c l a i m , H a r t f o r d p a i d i n t e r i m compensation u n t i l c l a i m a n t 
r e t u r n e d t o work. Subsequent t o the f i l i n g o f the N a t i o n a l c l a i m , 
N a t i o n a l p a i d i n t e r i m compensation u n t i l t h e date o f i t s d e n i a l . 
At no time d i d c l a i m a n t f a i l t o r e c e i v e compensation t o which he 
was e n t i t l e d . A l t h o u g h i t i s t r u e t h a t c l a i m a n t may have r e q u i r e d 
the s e r v i c e s o f counsel i n o r d e r t o request a h e a r i n g , t h e 
s t a t u t e s do not p r o v i d e f o r a t t o r n e y fees f o r counsel's 
p a r t i c i p a t i o n i n merely p r e s e r v i n g a c l a i m a n t ' s appeal r i g h t s . 

ORDER 

The Referee's o r d e r s dated A p r i l 23, 1985 and May 20, 
1985 are a f f i r m e d . 

J O J I KOBAYASHI, C l a i m a n t " WCB 8 2 - 0 6 7 5 7 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Kobayashi v. Suislaw Care Center, 76 Or App 320 
(1985 ) . The c o u r t has orde r e d t h a t c l a i m a n t ' s c l u b f o o t c o n d i t i o n 
be accepted as compensably r e l a t e d t o c l a i m a n t ' s May 3 1 , 1981 knee 
i n j u r y . Now, t h e r e f o r e , the i n s u r e r ' s J u l y 14, 1982 f o r m a l d e n i a l 
i s hereby s e t a s i d e and c l a i m a n t ' s c l a i m i s remanded t o t h e 
i n s u r e r f o r acceptance and p r o c e s s i n g a c c o r d i n g t o law. 

IT IS SO ORDERED. 

JUDY G. L E S U E U R , C l a i m a n t WCB 8 5 - 0 3 9 0 3 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee N i c h o l s ' 
o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a low back c o n d i t i o n . On re v i e w , SAIF contends t h a t c l a i m a n t 
f a i l e d t o e s t a b l i s h the c o m p e n s a b i l i t y o f her a g g r a v a t i o n c l a i m . 

We a f f i r m the o r d e r o f the Referee w i t h the f o l l o w i n g 
comment. F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , we are persuaded t h a t c l a i m a n t ' s low back c o n d i t i o n has 
worsened s i n c e the l a s t arrangement o f compensation. A l t h o u g h 
c l a i m a n t ' s o b e s i t y has l i k e l y c o n t r i b u t e d t o t h i s w o r s e n i n g , we 
f i n d t h a t her 1982 compensable i n j u r y remains a m a t e r i a l 
c o n t r i b u t i n g cause o f her c u r r e n t c o n d i t i o n . See T a y l o r v. SAIF, 
75 Or App 585 (19 8 5 ) ; Lobato v. SAIF, 75 Or App~T8d U985J. 

ORDER 

The Referee's o r d e r dated J u l y 26, 1985 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by th e SAIF C o r p o r a t i o n . 
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RICHARD M. MAIN, C l a i m a n t Own M o t i o n 8 5 - 0 1 1 3 M 
W a u s a u I n s u r a n c e , D e f e n s e A t t o r n e y M a r c h 1 3 , 1 9 8 6 

Own M o t i o n O r d e r 
Claimant has requested t h a t the Board e x e r c i s e i t s own motion 

a u t h o r i t y and reopen h i s c l a i m f o r an a l l e g e d worsening o f h i s 
March 2, 1976 i n d u s t r i a l i n j u r y . Claimant's a g g r a v a t i o n r i g h t s 
have e x p i r e d . Wausau Insurance Companies i s u n w i l l i n g t o 
v o l u n t a r i l y reopen c l a i m a n t ' s c l a i m as they do not f e e l c l a i m a n t ' s 
c o n d i t i o n has worsened. 

Claimant's c l a i m was l a s t c l o s e d by a D e t e r m i n a t i o n Order o f 
September 6, 1984. He s u b s e q u e n t l y saw Dr. G i l l on February 15, 
1985 w i t h c o m p l a i n t s of p a i n i n and about h i s r i g h t elbow. Dr. 
G i l l p u t c l a i m a n t ' s arm i n a long-arm c a s t f o r a p e r i o d o f t h r e e 
weeks. Dr. G i l l admits t o having t r o u b l e a c c u r a t e l y d i a g n o s i n g 
c l a i m a n t ' s problem and, t h e r e f o r e , a s c e r t a i n i n g a p p r o p r i a t e 
t r e a t m e n t i s a l s o a problem. He f e l t c l a i m a n t s h o u l d be seen by 
another d o c t o r , p o s s i b l y the Orthopaedic C o n s u l t a n t s or Dr. G r o t h . 

The Orthopaedic C o n s u l t a n t s saw c l a i m a n t on A p r i l 1 , 1985. 
They f e l t a bone scan sh o u l d be done i n o r d e r t o make a proper 
d i a g n o s i s . I f the bone scan was n e g a t i v e , t h e c l a i m a n t ' s c l a i m 
c o u l d remain c l o s e d w i t h o n l y c o n s e r v a t i v e t r e a t m e n t done. I n t h e 
event the bone scan was p o s i t i v e , f u r t h e r t e s t i n g s h o u l d be done. 
They found no reason t o reopen the c l a i m except t o a l l o w f o r 
f u r t h e r work-up. They i n d i c a t e d c l a i m a n t ' s c o n d i t i o n was not 
o b j e c t i v e l y worsened s i n c e the l a s t . c l o s u r e i n 1984. The Board 
has delayed issuance of an order i n t h i s case t o a l l o w time f o r 
the recommended bone scan t o be performed. There i s n o t h i n g 
f u r t h e r i n our r e c o r d t o i n d i c a t e t h a t the scan was ever done. We 
can o n l y conclude t h a t c l a i m a n t (and/or h i s t r e a t i n g d o c t o r ) and 
t h e i n s u r e r have chosen not t o proceed w i t h the scan. 

Based on the c u r r e n t r e c o r d , the Board i s not persuaded t o 
reopen c l a i m a n t ' s c l a i m f o r the payment of time l o s s 
compensation. Wausau has p a i d time l o s s b e n e f i t s f o r t h e 
three-week p e r i o d c l a i m a n t ' s arm was i n a c a s t . No f u r t h e r 
compensation i s due a t t h i s time and the r e q u e s t f o r own motion 
r e l i e f i s hereby denied. 

W I L L I A M P. MALONEY, C l a i m a n t WCB 8 4 - 0 6 7 5 2 
W.D. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y M a r c h 1 3 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

The employer re q u e s t s review of t h a t p o r t i o n o f Referee 
Baker's o r d e r t h a t e s t a b l i s h e d $9.60 per hour as t h e wage r a t e f o r 
computing c l a i m a n t ' s temporary t o t a l d i s a b i l i t y compensation. The 
employer a t t a c h e s t h r e e pages of documentary evidence t o i t s b r i e f 
and asks t h a t t h e Board c o n s i d e r t h i s evidence on r e v i e w . We 
c o n s t r u e the employer's submissions as a request f o r remand. See 
Judy A. B r i t t o n , 37 Van N a t t a 1262 (1985). The i s s u e s are remand 
and the r a t e of temporary t o t a l d i s a b i l i t y compensation. 

Claimant i n j u r e d h i s l e f t arm on May 14, 1984 i n t h e 
course of h i s employment as a t r e e t h i n n e r when he s l i p p e d and 
f e l l on h i s r u n n i n g chainsaw. Claimant was p a i d temporary t o t a l 
d i s a b i l i t y compensation computed on the b a s i s of a wage r a t e of $8 
per hour. Claimant requested a h e a r i n g on a number o f i s s u e s 
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connected w i t h h i s c l a i m i n c l u d i n g t h e r a t e o f temporary t o t a l 
d i s a b i l i t y compensation. 

Temporary t o t a l d i s a b i l i t y compensation i s computed as a 
percentage o f a worker's "wages." See ORS 656.210. The term 
"wages" i s d e f i n e d i n ORS 656.005(26) as "the money r a t e a t which 
the s e r v i c e rendered i s compensated under t h e c o n t r a c t o f h i r i n g 
i n f o r c e a t the t i m e o f t h e a c c i d e n t , i n c l u d i n g reasonable v a l u e 
of b o a r d , r e n t , h o u s i n g , l o d g i n g or s i m i l a r advantage r e c e i v e d 
from t h e employer." The q u e s t i o n i n the p r e s e n t case i s what t h e 
p a r t i e s agreed c o n c e r n i n g the r a t e a t which c l a i m a n t ' s s e r v i c e s 
would be compensated. 

Claimant t e s t i f i e d t h a t he agreed t o work f o r $10 per 
hour and t o p r o v i d e h i s own chainsaw. He t e s t i f i e d t h a t i t c o s t 
him o n l y 40 cents per hour t o op e r a t e h i s chainsaw. A c c o r d i n g t o 
the employer, the agreement was t h a t c l a i m a n t would be p a i d $8 per 
hour as wages and $2 per hour as a chainsaw r e n t a l f e e . An 
employer r e p r e s e n t a t i v e t e s t i f i e d t h a t i t s s t a n d a r d wage f o r a 
t r e e t h i n n e r who d i d not have h i s own chainsaw and who used a 
chainsaw p r o v i d e d by the employer was $8 per hour. The 
r e p r e s e n t a t i v e f u r t h e r t e s t i f i e d t h a t a chainsaw r e n t a l f e e o f $2 
per hour was reasonable and t h a t t h e U n i t e d S t a t e s Forest S e r v i c e 
used a r a t e o f $2.70 per hour. 

Claimant was i n j u r e d on the Monday f o l l o w i n g h i s f i r s t 
weekly pay p e r i o d . The F r i d a y b e f o r e h i s i n j u r y c l a i m a n t had 
r e c e i v e d two checks from t he employer, one based upon a r a t e o f $8 
per hour and the o t h e r based upon a r a t e o f $2 per hour. 
Deductions were taken from the $8 per hour check, but not from t he 
$2 per hour check. A n o t a t i o n on the $2 per hour check i n d i c a t e d 
t h a t i t was f o r saw r e n t a l . Claimant s t a t e d t h a t he t h o u g h t t h i s 
arrangement was odd but d i d not q u e s t i o n i t because, i n h i s words, 
" I t was F r i d a y evening and we were i n a h u r r y and t h e r e was a l o t 
of commotion going on a t the o f f i c e . " 

Given t h i s r e c o r d , t he Referee concluded t h a t c l a i m a n t ' s 
temporary t o t a l d i s a b i l i t y compensation should be based upon an 
h o u r l y r a t e o f $9.60. The Referee a r r i v e d a t t h i s f i g u r e by 
s u b t r a c t i n g t he 40 cents per hour t h a t c l a i m a n t t e s t i f i e d i t c o s t 
him t o o p e r a t e h i s chainsaw from the t o t a l $10 h o u r l y r a t e agreed 
upon by t h e p a r t i e s . 

B efore a d d r e s s i n g the m e r i t s o f t h i s case, we f i r s t must 
decide whether remand i s a p p r o p r i a t e t o a l l o w t he Referee t o 
c o n s i d e r t h e t h r e e documents s u b m i t t e d by the employer on Board 
r e v i e w . N e a r l y a l l o f the i n f o r m a t i o n c o n t a i n e d i n these 
documents i s a l r e a d y p a r t o f the r e c o r d t h r o u g h t h e t e s t i m o n y o f 
the p a r t i e s . The a d d i t i o n a l i n f o r m a t i o n , we t h i n k , c o u l d have 
been developed p r i o r t o the h e a r i n g w i t h due d i l i g e n c e and, i n any 
e v e n t , i s o f no s i g n i f i c a n t p r o b a t i v e v a l u e . Under these 
c i r c u m s t a n c e s , we conclude t h a t t h e r e c o r d has not been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed o r 
heard by t h e Referee and we deny t he employer's r e q u e s t f o r 
remand. See ORS 656.295(5); W i n z e l l L. H a m i l t o n , 37 Van N a t t a 
215, 216 ( 1 9 8 5 ) ; D e l f i n a P. Lopez, 37 Van Natta 164, 170 ( 1 9 8 5 ) . 

On the m e r i t s , we accept t h e employer's account o f t h e 
wage agreement between t he p a r t i e s f o r s e v e r a l reasons. F i r s t , 
th e employer's s t a n d a r d wage r a t e f o r t r e e t h i n n e r s who d i d not 
p r o v i d e t h e i r own chainsaws was $8 per hour, not $9.60 per hour. 
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Second, p r i o r t o h i s i n j u r y , c l a i m a n t r e c e i v e d two checks w i t h 
r a t e s , d e d u c t i o n s and n o t a t i o n s s t r o n g l y f a v o r i n g the employer's 
account o f the wage agreement. Claimant d i d n o t h i n g t o p r o t e s t 
t h i s arrangement. T h i r d , i n l i g h t o f the evidence p r e s e n t e d a t 
the h e a r i n g , chainsaw r e n t a l fees are customary i n the t r e e 
t h i n n i n g business when a worker p r o v i d e s h i s own chainsaw and $2 
per hour was a reasonable chainsaw r e n t a l f e e . We con c l u d e , 
t h e r e f o r e , t h a t the p a r t i e s agreed t h a t c l a i m a n t ' s s e r v i c e s would 
be compensated a t a r a t e o f $8 per hour and t h a t c l a i m a n t ' s 
temporary t o t a l d i s a b i l i t y compensation s h o u l d be computed 
a c c o r d i n g l y . 

ORDER 

The Referee's order dated J u l y 12, 1985 i s r e v e r s e d i n 
p a r t . That p o r t i o n o f the order t h a t e s t a b l i s h e d $9.60 per hour 
as t he wage r a t e f o r computing c l a i m a n t ' s temporary d i s a b i l i t y 
compensation i s reve r s e d and the wage r a t e i s f i x e d a t $8 per 
hour. Claimant's a t t o r n e y fee s h a l l be a d j u s t e d a c c o r d i n g l y . The 
remainder o f the order i s a f f i r m e d . 

DONALD D. MILBURN, C l a i m a n t WCB 8 4 - 0 8 5 9 8 
J o l l e s , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
Cu m m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and McMurdo. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
H o l t a n ' s J u l y 19, 1985 Order on R e c o n s i d e r a t i o n t h a t a f f i r m e d t h e 
s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s l e f t h i p 
c o n d i t i o n . The i s s u e on review i s c o m p e n s a b i l i t y . Claimant asks 
us t o r e i n s t a t e the Referee's May 16, 1985 Opinion and Order, 
which s e t a s i d e the p a r t i a l d e n i a l i n p a r t on the b a s i s o f Bauman 
v. SAIF, 295 Or 788 (1983). 

We a f f i r m t h e Referee's Order on R e c o n s i d e r a t i o n w i t h 
the f o l l o w i n g comment. Claimant s u f f e r e d a compensable l e f t knee 
i n j u r y i n June 1982. Dr. B e r t , t he t r e a t i n g o r t h o p e d i s t , 
performed an a r t h r o s c o p i c debridement and r e p a i r i n November. By 
A p r i l 1983, c l a i m a n t ' s knee was s t a b l e . 

Sometime i n e i t h e r l a t e 1982 or e a r l y 1983 c l a i m a n t 
began c o m p l a i n i n g o f l e f t h i p p a i n , r e l a t i n g i t t o t h e compensable 
knee i n j u r y . Dr. B e r t diagnosed a v a s c u l a r n e c r o s i s o f t h e l e f t 
h i p and f i r s t suggested a causal c o n n e c t i o n between t h a t c o n d i t i o n 
and t h e accepted knee i n j u r y i n November 1983. Dr. B e r t req u e s t e d 
a u t h o r i z a t i o n f o r h i p s u r g e r y i n January 1984. Al t h o u g h 
a u t h o r i z a t i o n was a p p a r e n t l y never g i v e n , t he employer p a i d f o r 
the s u r g e r y and a l l medical c o s t s r e l a t e d t o c l a i m a n t ' s h i p 
c o n d i t i o n . The employer a l s o p a i d temporary t o t a l d i s a b i l i t y 
compensation u n t i l i t u l t i m a t e l y i s s u e d a p a r t i a l d e n i a l f o r the 
h i p c o n d i t i o n on J u l y 3 1 , 1984. 

Claimant's w i f e t e s t i f i e d t h a t sometime b e f o r e her 
husband's s u r g e r y she c o n t a c t e d an agent of the employer i n an 
a t t e m p t t o determine whether t he employer would pay f o r t h e 
s u r g e r y . A c c o r d i n g t o the w i f e ' s t e s t i m o n y , Ms. C l i n t o n , a c l e r k 
f o r t h e employer, r e p r e s e n t e d t h a t c l a i m a n t ' s s u r g e r y would be 
covered. Ms. C l i n t o n t e s t i f i e d t h a t i n her c a p a c i t y as c l e r k she 
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had no a u t h o r i t y t o approve or deny r e q u e s t s f o r m e d i c a l 
s e r v i c e s . She f u r t h e r t e s t i f i e d t h a t w h i l e she remembered 
speaking w i t h c l a i m a n t ' s w i f e , she d i d not r e c a l l d i s c u s s i n g 
c l a i m a n t ' s s u r g e r y . 

The Referee i n i t i a l l y s e t as i d e t h e p a r t i a l d e n i a l based 
i n p a r t on Bauman, sup r a , which holds t h a t an employer i s not a t 
l i b e r t y t o accept a c l a i m , pay compensation and t h e n , as an 
a f t e r t h o u g h t , l i t i g a t e t h e c o m p e n s a b i l i t y o f the c l a i m by way o f a 
d e n i a l . The employer- requested r e c o n s i d e r a t i o n o f the Referee's 
o r d e r , a r g u i n g t h a t Bauman does not p r o h i b i t an employer f r o m 
i s s u i n g a p a r t i a l d e n i a l o f a p r e v i o u s l y accepted medical s e r v i c e s 
c l a i m when t h e employer has reason t o b e l i e v e t h a t i t i s no l o n g e r 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . See Clyde C. Wyant, 36 Van 
Na t t a 1067 (1 9 8 4 ) . On r e c o n s i d e r a t i o n the Referee agreed w i t h t h e 
employer's argument, examined the c l a i m on the m e r i t s and 
u l t i m a t e l y a f f i r m e d t h e p a r t i a l d e n i a l . 

We agree w i t h t he Referee t h a t , on the f a c t s , c l a i m a n t 
has f a i l e d t o prove t he c o m p e n s a b i l i t y o f h i s l e f t h i p c o n d i t i o n . 
We f i n d , however, t h a t t h e Referee need not have c o n s i d e r e d Bauman 
i n t h e f i r s t i n s t a n c e , because c l a i m a n t ' s c l a i m was never 
"accepted," as t h a t term i s used i n Bauman. I n Bauman c l a i m a n t 
s u b m i t t e d a c l a i m f o r a b u r s i t i s c o n d i t i o n i n 1977. The c l a i m was 
f o r m a l l y accepted by t h e i n s u r e r , which then p a i d medical 
b e n e f i t s . I n November 1980 the i n s u r e r h a l t e d f u r t h e r m e d i c a l 
payments, i n d e p e n d e n t l y c o n c l u d i n g t h a t t h e b u r s i t i s c o n d i t i o n was 
not compensable. 295 Or a t 790. 

The Court s e t a s i d e the r e t r o a c t i v e d e n i a l , h o l d i n g : 

" I f , as i n t h i s case, t h e i n s u r e r o f f i c i a l l y 
n o t i f i e s t h e c l a i m a n t t h a t t h e c l a i m has 
been accep t e d , t he i n s u r e r may n o t , a f t e r 
t h e 60 days [ i n which t he i n s u r e r must 
accept or deny] have e l a p s e d , deny t h e 
c o m p e n s a b i l i t y o f t h e c l a i m unless t h e r e i s 
a showing of f r a u d , m i s r e p r e s e n t a t i o n or 
o t h e r i l l e g a l a c t i v i t y . " 295 Or a t 794. 
(Emphasis added.) 

The Court a l s o made r e f e r e n c e t o an i n s u r e r ' s 
•acceptance" under ORS 656.262(6). 295 Or a t 790. That s t a t u t e 
d e s c r i b e s acceptance as a w r i t t e n n o t i c e a d v i s i n g c l a i m a n t o f t h e 
s t a t u s of t h e c l a i m a l o n g w i t h n o t i f i c a t i o n o f o t h e r a t t e n d a n t 
r i g h t s . We i n t e r p r e t t h e Court's r e f e r e n c e t o ORS 656.262(6) and 
i t s d i s c u s s i o n o f " o f f i c i a l " acceptance t o suggest t h a t f o r Bauman 
t o a p p l y t h e r e must be f o r m a l acceptance o f a c l a i m by the 
i n s u r e r . I n t h e p r e s e n t case c l a i m a n t a l l e g e s t h a t h i s c l a i m was 
"accepted" by way of an i n f o r m a l o r a l r e p r e s e n t a t i o n by t h e 
employer's c l e r k . We f i n d t h a t i f i n f a c t t h e r e p r e s e n t a t i o n 
o c c u r r e d , i t d i d not r e p r e s e n t an " o f f i c i a l " acceptance s u b j e c t t o 
r e t r o a c t i v e d e n i a l w i t h i n t h e meaning o f Bauman and ORS 656.262(6). 

ORDER 

The Referee's Order on R e c o n s i d e r a t i o n dated J u l y 19, 
1985 i s a f f i r m e d . 
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CHARLES L . M I L L S , C l a i m a n t WCB 8 4 - 0 5 6 8 7 
R o s e n b a u m , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
M o s c a t o & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of Referee Thye's o r d e r which 
upheld the s e l f - i n s u r e d employer's d e n i a l o f h i s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r mental s t r e s s . On r e v i e w , c l a i m a n t contends 
t h a t c e r t a i n i n v e s t i g a t i v e r e p o r t s were i m p r o p e r l y a d m i t t e d i n t o 
evidence and t h a t h i s c l a i m i s compensable. 

The Board a f f i r m s the order of the Referee w i t h t h e 
f o l l o w i n g comment. 

F o l l o w i n g our de novo review o f the medical and l a y 
e v i d e n c e , we are not persuaded t h a t c l a i m a n t ' s work c o n d i t i o n s 
were t h e major c o n t r i b u t i n g cause of h i s c u r r e n t mental 
c o n d i t i o n . I n c o n d u c t i n g our r e v i e w , we have c o n s i d e r e d t h e 
"documents p r o v i d e d t o Dr. Shannon" o n l y f o r the l i m i t e d purpose 
of e s t a b l i s h i n g t o which m a t e r i a l s Dr. Shannon was r e f e r r i n g i n 
r e a c h i n g her o p i n i o n . Any s u r p r i s e or p r e j u d i c e caused by the 
l a t e submission o f these documents f o r t h i s l i m i t e d purpose was 
r e c t i f i e d by the Referee's r u l i n g s . F i r s t o f a l l , c l a i m a n t had 
c o p i e s of these documents w e l l i n advance of t h e h e a r i n g . 
Moreover, a l l of the d e c l a r a n t s whose statements were t r a n s c r i b e d 
i n these documents t e s t i f i e d a t the h e a r i n g a f t e r t h e documents 
were a d m i t t e d . F i n a l l y , c l a i m a n t d e c l i n e d the o p p o r t u n i t y t o 
c o n t i n u e t h e h e a r i n g f o r f u r t h e r evidence. Under these 
c i r c u m s t a n c e s , we conclude t h a t good cause has been shown f o r the 
l a t e submission o f these documents and t h a t the Referee was w i t h i n 
h i s d i s c r e t i o n i n a d m i t t i n g them. See OAR 438-07-005(4). 

ORDER 

The Referee's order dated A p r i l 26, 1985 i s a f f i r m e d . 

J O S E P H I N E E . PRATT, C l a i m a n t WCB 8 4 - 1 1 8 0 8 & 8 3 - 1 1 7 6 3 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y M a r c h 1 3 , 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Mulder's o r d e r t h a t awarded c l a i m a n t 48 degrees f o r 15 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y i n l i e u o f a 
D e t e r m i n a t i o n Order t h a t awarded temporary t o t a l d i s a b i l i t y o n l y . 
At the h e a r i n g , c l a i m a n t a s s e r t e d e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y o r , i n the a l t e r n a t i v e , an a d d i t i o n a l award o f 
unscheduled d i s a b i l i t y . The i n s u r e r asks t h a t t h e Referee's award 
of permanent d i s a b i l i t y be r e v e r s e d and t h a t the D e t e r m i n a t i o n 
Order be r e i n s t a t e d . Claimant has not s u b m i t t e d a b r i e f on r e v i e w . 

Claimant s u f f e r e d two compensable i n d u s t r i a l i n j u r i e s on 
a c h i c k e n farm. The f i r s t o c c u r r e d i n December 1981. The second 
o c c u r r e d i n J u l y 1983. Both i n j u r i e s i n v o l v e d neck and s h o u l d e r 
s t r a i n s . A l l t r e a t m e n t has been c o n s e r v a t i v e . Claimant was o f f 
work f o r a p p r o x i m a t e l y one month f o l l o w i n g each i n j u r y . Her 
t r e a t i n g d o c t o r a n t i c i p a t e d no permanent impairment from e i t h e r 
one. 
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F o l l o w i n g the second i n j u r y c l a i m a n t began t r e a t i n g w i t h 
Dr. Holman, a c h i r o p r a c t o r . On a r e f e r r a l from Dr. Holman, 
c l a i m a n t was seen by Dr. S i l v e r , a n e u r o l o g i s t . C l a i m a n t ' s 
n e u r o l o g i c a l e x a m i n a t i o n was normal. She was next seen by a p a n e l 
of O rthopaedic C o n s u l t a n t s . The o r t h o p e d i c e x a m i n a t i o n was a l s o 
normal, a l t h o u g h c l a i m a n t e x h i b i t e d s i g n i f i c a n t f u n c t i o n a l 
i n t e r f e r e n c e . A l e f t s h o u l d e r a r t h r o g r a m was a l s o normal. A 
p s y c h i a t r i c e x a m i n a t i o n by Dr. Colbach r e v e a l e d s u b j e c t i v e 
c o m p l a i n t s t h a t c o u l d not be o b j e c t i v e l y v e r i f i e d . 

I n J u l y 1984 Dr. Holman found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y w i t h no impairment. Two months l a t e r , however, Dr. 
Holman r e p o r t e d t h a t c l a i m a n t had a myriad o f r e s t r i c t i o n s and 
t h a t she was a b l e t o do o n l y v e r y l i g h t work. The r e c o r d does not 
e x p l a i n Dr. Holman's change o f o p i n i o n . 

The Referee awarded c l a i m a n t 48 degrees f o r 15 p e r c e n t 
unscheduled d i s a b i l i t y . The o r d e r does not r e f l e c t t h e Referee's 
r e a s o n i n g , however. On our own review o f the r e c o r d , i n c l u d i n g 
c l a i m a n t ' s t e s t i m o n y , we are not persuaded t h a t c l a i m a n t has 
s u f f e r e d permanent d i s a b i l i t y as a r e s u l t o f her i n d u s t r i a l 
i n j u r i e s . The preponderance o f the evidence i s t o t h e c o n t r a r y . 
We f i n d t h a t c l a i m a n t has f a i l e d t o meet her burden o f p r o v i n g 
e n t i t l e m e n t t o an award of unscheduled d i s a b i l i t y . The 
D e t e r m i n a t i o n Order s h a l l be r e i n s t a t e d . 

ORDER 

The Referee's order dated J u l y 26, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f the o r d e r t h a t awarded 
c l a i m a n t 48 degree f o r 15 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y i s r e v e r s e d . The D e t e r m i n a t i o n Order dated October 29, 
1984 i s r e i n s t a t e d . The remainder o f the Referee's o r d e r i s 
a f f i r m e d . 

NORMA L . READ, C l a i m a n t WCB 8 5 - 0 0 4 2 3 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
Cu m m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r 
which upheld the i n s u r e r ' s d e n i a l of her o c c u p a t i o n a l disease 
c l a i m f o r a b i l a t e r a l c a r p a l t u n n e l syndrome c o n d i t i o n . On 
r e v i e w , c l a i m a n t contends t h a t her c o n d i t i o n i s compensable. 

The Board a f f i r m s the order of the Referee w i t h t h e 
f o l l o w i n g comment. 

F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , we are persuaded t h a t c l a i m a n t ' s work a c t i v i t i e s were 
n e i t h e r t h e major c o n t r i b u t i n g cause of her b i l a t e r a l c a r p a l 
t u n n e l syndrome c o n d i t i o n , nor i t s worsening. I n r e a c h i n g t h i s 
c o n c l u s i o n , we f i n d the medical o p i n i o n s of t h e c o n s u l t i n g 
s p e c i a l i s t s more p e r s u a s i v e than the o p i n i o n o f c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , a f a m i l y p r a c t i t i o n e r . 

The i n s u r e r has o b j e c t e d t o c l a i m a n t ' s a p p e l l a n t ' s 
b r i e f , c o n t e n d i n g t h a t i t was u n t i m e l y f i l e d . I t i s t h e Board's 
p o l i c y t h a t OAR 438-11-010(3), the r u l e e s t a b l i s h i n g the t i m e 
p e r i o d s w i t h i n which b r i e f s must be f i l e d , w i l l be s t r i c t l y 
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e n f o r c e d and t h a t l a t e b r i e f s w i l l n ot be c o n s i d e r e d . Vanessa 
D o r t c h , 37 Van Natt a 1207 (198 5 ) . Claimant's a p p e l l a n t ' s b r i e f 
was f i l e d n i n e days l a t e , a f t e r one e x t e n s i o n had been re q u e s t e d 
and g r a n t e d . Consequently, t h e a p p e l l a n t ' s b r i e f was not 
c o n s i d e r e d on Board r e v i e w . See E a r l P. Houston, 37 Van N a t t a 
1210 ( 1 9 8 5 ) . 

ORDER 

The Referee's order dated September 5, 1985 i s a f f i r m e d . 
CANDELARIO REYNAGA, C l a i m a n t WCB 8 2 - 1 0 8 3 3 
K e n n e t h P e t e r s o n , C l a i m a n t ' s A t t o r n e y M a r c h 1 3 , 1 9 8 6 
L a r r y D a w s o n , D e f e n s e A t t o r n e y O r d e r on Remand 

This m a t t e r i s b e f o r e the Board on remand from t he 
Supreme Co u r t , Reynaga v. Northwest Farm Bureau, 300 Or 255 
(1 9 8 5 ) , f o r f u r t h e r proceedings c o n s i s t e n t w i t h t h e c o u r t ' s 
o p i n i o n . The p a r t i e s s t i p u l a t e d t o a l l r e l e v a n t f a c t s . We 
conclude t h a t t h e r e c o r d i s s u f f i c i e n t l y developed t o enable us t o 
decide t h i s case w i t h o u t f u r t h e r proceedings b e f o r e t h e Hearings 
D i v i s i o n . 

On October 18, 1982 the i n s u r e r a d v i s e d c l a i m a n t t h a t i t 
would not pay f o r any medical s e r v i c e s o u t s i d e t he s t a t e o f Oregon 
unless those s e r v i c e s were rendered by an o r t h o p e d i s t . Claimant's 
chosen mode of t r e a t m e n t was c h i r o p r a c t i c . On November 11 and 18, 
1982 c l a i m a n t r e c e i v e d c h i r o p r a c t i c t r e a t m e n t from a c h i r o p r a c t i c 
p h y s i c i a n i n the s t a t e o f C a l i f o r n i a . On November 22, 1982 t h e 
i n s u r e r denied payment f o r t he c h i r o p r a c t i c t r e a t m e n t s . Claimant 
r e q u e s t e d a h e a r i n g . 

The Referee upheld t he i n s u r e r ' s d e n i a l , r e l y i n g upon 
R i v e r s v. SAIF, 45 Or App 1105 (1980). We a f f i r m e d t he Referee on 
the same ground. 36 Van Natta 753 (1984). The Court o f Appeals 
a f f i r m e d our ord e r w i t h o u t o p i n i o n . 74 Or App 151 (1985). The 
Supreme Court accepted review and rev e r s e d t he Court o f Appeals, 
s t a t i n g : "We i n t e r p r e t ORS 656.245 as not denying t he worker a 
cho i c e o f t r e a t m e n t s and h o l d t h a t a compensation i n s u r e r may not 
deny an e n t i r e c a t e g o r y o f o t h e r w i s e reasonable o u t - o f - s t a t e 
m e d i c a l s e r v i c e s . " 300 Or a t 262. We conclude t h a t by 
s t i p u l a t i n g t h a t , "The t r e a t m e n t s , i f p r o v i d e d i n Oregon, would be 
the r e s p o n s i b i l i t y o f the i n s u r e r . . . ," the i n s u r e r has agreed 
t h a t t h e t r e a t m e n t s were reasonable and were r e l a t e d t o c l a i m a n t ' s 
compensable i n j u r y . We, t h e r e f o r e , s e t as i d e t he i n s u r e r ' s 
d e n i a l . Claimant has a p p a r e n t l y abandoned h i s re q u e s t f o r a 
p e n a l t y f o r unreasonable d e n i a l . We n e v e r t h e l e s s note t h a t t h e 
d e n i a l was not unreasonable under t h e law a t the time i t was 
i s s u e d , as evidenced by the e x t e n s i v e l i t i g a t i o n i n t h i s case. 

Claimant's a t t o r n e y i s e n t i t l e d t o a reasonable a t t o r n e y 
f e e f o r h i s s e r v i c e s i n overcoming the d e n i a l . ORS 656.386(1); 
OAR 438-47-045(2). The c o u r t d i d not award an a t t o r n e y f e e . We 
t h e r e f o r e c o n s i d e r t he awarding o f a reasonable a t t o r n e y f e e t o be 
w i t h i n t h e scope o f the c o u r t ' s mandate on remand. We conclude 
t h a t $3,000 i s a reasonable a t t o r n e y f ee i n t h i s case. 

ORDER 
The i n s u r e r ' s f o r m a l d e n i a l dated November 22, 1986 i s 

set a s i d e and t h i s m a t t e r i s remanded t o the i n s u r e r f o r payment 
of m e dical s e r v i c e s . Claimant's a t t o r n e y i s awarded a reasonable 
a t t o r n e y f ee of $3,000 f o r s e r v i c e s i n s e c u r i n g t he o v e r t u r n i n g o f 
the d e n i a l , t o be p a i d by the i n s u r e r i n a d d i t i o n t o compensation. 
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DARYL G. RICHMOND, C l a i m a n t WCB 8 3 - 0 8 7 8 0 
P h i l i p H. G a r r o w , C l a i m a n t ' s A t t o r n e y M a r c h 1 3 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o n R e c o n s i d e r a t i o n 

The SAIF C o r p o r a t i o n has requested r e c o n s i d e r a t i o n o f 
our Order on Review dated August 30, 1985. We abated our e a r l i e r 
o r d e r t o a l l o w s u f f i c i e n t t i m e t o f u l l y c o n s i d e r t h e arguments of 
the p a r t i e s . 

I n our e a r l i e r o r d e r , we a f f i r m e d Referee N i c h o l s ' o r d e r 
t h a t s e t a s i d e a May 26, 1983 d i s p u t e d c l a i m s e t t l e m e n t t h a t 
a l l e g e d l y s e t t l e d on a d i s p u t e d b a s i s c l a i m a n t ' s c l a i m f o r a 
p s h y c h i a t r i c or p s y c h o l o g i c a l c o n d i t i o n . The f i r s t b a s i s o f t h e 
Referee's d e c i s i o n was t h a t a t the time t he d i s p u t e d c l a i m 
s e t t l e m e n t was executed t h e r e was no d i s p u t e as t o t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h i a t r i c or p s y c h o l o g i c a l 
c o n d i t i o n , on t h e r e c o r d as a whole. The Referee reasoned t h a t , 
i n the absence of a bona f i d e d i s p u t e as t o the c o m p e n s a b i l i t y o f 
t h e c o n d i t i o n , t h e " s e t t l e m e n t " was a p r o h i b i t e d r e l e a s e . See ORS 
656.236(1). I n the a l t e r n a t i v e , t h e Referee concluded t h a t , under 
t h e r a t i o n a l e o f Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , SAIF's payment 
o f m e d i c a l s e r v i c e s f o r t r e a t m e n t o f the p s y c h o l o g i c a l c o n d i t i o n 
f o r a p p r o x i m a t e l y 17 months p r e c l u d e d d e n i a l o f the c o n d i t i o n and 
t h e r e f o r e p r e v e n t e d any d i s p u t e as t o c o m p e n s a b i l i t y from 
a r i s i n g . She h e l d t h a t under e i t h e r t h e o r y she would n o t uphold 
t h e v a l i d i t y o f the d i s p u t e d c l a i m s e t t l e m e n t . I n a f f i r m i n g t h e 
Referee, we d i d not d i s c u s s e i t h e r t h e o r y . 

A f t e r r e c o n s i d e r a t i o n , we conclude t h a t under n e i t h e r o f 
the approaches discu s s e d by the Referee sh o u l d t he d i s p u t e d c l a i m 
s e t t l e m e n t have been s e t a s i d e . The Bauman v. SAIF, su p r a , 
r a t i o n a l e does not a p p l y . I t i s a x i o m a t i c t h a t , "Merely p a y i n g or 
p r o v i d i n g compensation s h a l l not be co n s i d e r e d acceptance o f a 
c l a i m or an admission of l i a b i l i t y . . . ." ORS 656.262(9). 
There i s no p r o v i s i o n i n the workers' compensation law t h a t 
c o n t e mplates a "de f a c t o acceptance" o f a c l a i m . I f t h e d i s p u t e d 
c l a i m s e t t l e m e n t i n t h i s case i s t o f a i l , such f a i l u r e must be 
based upon l a c k o f a bona f i d e d i s p u t e on the r e c o r d as a whole. 

SAIF argues t h a t Greenwade v. SAIF, 41 Or App 697, r e v 
den, 288 Or 173 ( 1 9 7 9 ) , i s on p o i n t and c o n t r o l l i n g . We d i s a g r e e 
t h a t Greenwade i s f u l l y d i s p o s i t i v e o f t h i s case, a l t h o u g h i t i s 
i n s t r u c t i v e . Greenwade t u r n e d upon a l l e g a t i o n s t h a t t h e d i s p u t e d 
c l a i m s e t t l e m e n t i n t h a t case was i n v a l i d : ( 1 ) because o f t h e 
d i s p a r i t y between the amount of the s e t t l e m e n t and t h e t r u e e x t e n t 
of t h e c l a i m a n t ' s d i s a b i l i t y ; (2) because the c l a i m a n t l a c k e d t h e 
r e q u i s i t e c a p a c i t y t o e n t e r i n t o t h e s e t t l e m e n t ; and (3) because 
the s e t t l e m e n t document d i d not a d v i s e t he c l a i m a n t o f appeal 
r i g h t s . The c o u r t r e j e c t e d each o f the t h r e e a l l e g a t i o n s i n t u r n 
and upheld t h e d i s p u t e d c l a i m s e t t l e m e n t . I n do i n g so, t h e c o u r t 
r e l i e d upon t h e f a c t t h a t the c o m p e n s a b i l i t y o f t h e c l a i m had been 
d e n i e d , and t h a t a d i s p u t e as t o c o m p e n s a b i l i t y p r e c l u d e d 
d i s c u s s i o n o f t h e e x t e n t o f the c l a i m a n t ' s d i s a b i l i t y . The c o u r t 
i n Greenwade d i d not d i r e c t l y d i s c u s s t he i s s u e p r e s e n t i n t h i s 
case, i . e . whether t h e r e i s a bona f i d e d i s p u t e as t o the 
c o m p e n s a b i l i t y o f the c l a i m . The c o u r t d i d , however, s t a t e t h a t , 
"A d i s p u t e as t o whether a claimed i n j u r y i s covered by t h e Act i s 
determined based on the a v a i l a b l e evidence r e g a r d i n g whether t h e 
i n j u r y arose o u t o f and i n the course o f c l a i m a n t ' s employment." 
41 Or App a t 701. 

A f o r m a l d e n i a l makes out a prima f a c i e case o f a 
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d i s p u t e as t o the c o m p e n s a b i l i t y o f a c l a i m . I n t h i s case, t h e r e 
was no f o r m a l d e n i a l i s s u e d p r i o r t o the e x e c u t i o n o f the d i s p u t e d 
c l a i m s e t t l e m e n t ; however, the d i s p u t e d c l a i m s e t t l e m e n t r e c i t e s 
t h a t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s 
d e n i e d . I f t h e evidence as a whole p r e s e n t s a q u e s t i o n t o be 
r e s o l v e d by a f i n d e r o f f a c t , a bona f i d e d i s p u t e e x i s t s . We have 
lo o k e d t o the r e c o r d t o determine whether t h e a v a i l a b l e evidence 
persuades us t h a t a bona f i d e d i s p u t e as t o c o m p e n s a b i l i t y was 
p r e s e n t . We conclude such a d i s p u t e was p r e s e n t , based upon t h e 
documentary evidence i n e x i s t e n c e p r i o r t o the e x e c u t i o n o f t h e 
d i s p u t e d c l a i m s e t t l e m e n t . 

Claimant s u s t a i n e d an i n j u r y t o h i s low back and l e f t 
l e g on October 17, 1980. His i n j u r y c l a i m was accepted and c l o s e d 
on October 12, 1981. The c l a i m was reopened by s t i p u l a t i o n on 
December 17, 1981 and f i n a l l y c l o s e d f o r the l a s t t i m e on 
February 24, 1983. Between December 1981 and May 1983, c l a i m a n t 
was e i t h e r t r e a t e d or examined by Dr. H o l l a n d , a p s y c h i a t r i s t ; Dr. 
Holmes, a f a m i l y p r a c t i t i o n e r a t the Southern Oregon Pain Center; 
Dr. Wichser, a g e n e r a l p r a c t i t i o n e r and c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n ; Dr. McConokie, a p s y c h o l o g i s t ; Dr. G o l d s t e i n , a' 
p s y c h o l o g i s t , and Dr. S t o l z b e r g , a p s y c h i a t r i s t . Dr. Holmes i s 
t h e o n l y one of these h e a l t h care p r o v i d e r s t o opine t h a t 
c l a i m a n t ' s e m o t i o n a l and m a r i t a l problems were d i r e c t l y 
a t t r i b u t a b l e t o t h e i n d u s t r i a l i n j u r y , and he d i d so i n a v e r y 
c o n c l u s o r y way. Drs. H o l l a n d and S t o l z b e r g b o t h noted t h a t 
c l a i m a n t had p s y c h o l o g i c a l d i s o r d e r s t h a t p r e e x i s t e d h i s 
i n d u s t r i a l i n j u r y and n e i t h e r rendered an o p i n i o n d i r e c t l y 
r e l a t i n g c l a i m a n t ' s t h e n - c u r r e n t p s y c h o l o g i c a l c o n d i t i o n t o h i s 
i n d u s t r i a l i n j u r y . Dr. S t o l z b e r g opined t h a t any d e p r e s s i v e or 
a n x i e t y r e a c t i o n c l a i m a n t may have experienced as a r e s u l t o f h i s 
i n j u r y had r e s o l v e d . Dr. H o l l a n d noted t h a t c l a i m a n t e x p e r i e n c e d 
extreme p s y c h o l o g i c a l s t r e s s o r s t h a t p r e d a t e d h i s i n j u r y . 

We are not c a l l e d upon t o weigh t h e evidence t o 
d e termine whether i t i s more pro b a b l e than not t h a t c l a i m a n t ' s 
p s y c h i a t r i c or p s y c h o l o g i c a l c o n d i t i o n as i t may have e x i s t e d i n 
May 1983 was or was not compensable, and we render no o p i n i o n on 
t h a t i s s u e . We do, however, f i n d t h a t t h e evidence a v a i l a b l e a t 
t h a t t i m e , which we have summarized above, i s s u f f i c i e n t l y 
d i v e r g e n t t h a t a bona f i d e q u e s t i o n of f a c t i s p r e s e n t e d . We, 
t h e r e f o r e , h o l d t h a t a bona f i d e d i s p u t e as t o the c o m p e n s a b i l i t y 
of c l a i m a n t ' s p s y c h i a t r i c or p s y c h o l o g i c a l c o n d i t i o n e x i s t e d , 
which c o u l d be the b a s i s o f a d i s p u t e d c l a i m s e t t l e m e n t p u r s u a n t 
t o ORS 656.289(4). There being such a d i s p u t e , we conclude t h a t 
we are bound t o uphold the s e t t l e m e n t , i n the absence o f some 
o t h e r u n c o n s c i o n a b i l i t y . See Guerra v. Nottingham T r a n s f e r , 58 Or 
App 750 ( 1 9 8 2 ) ; Johns v. U t i l i t y T r a i l e r & Equipment Co., 55 Or 
App 431, 432 ( 1 9 8 1 ) . On de novo review o f the r e c o r d as a whole, 
we f i n d no b a s i s upon which t o s e t a s i d e t h e d i s p u t e d c l a i m 
s e t t l e m e n t of May 26, 1983. 

We agree w i t h t h a t p o r t i o n of t h e Referee's o r d e r t h a t 
upheld SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

ORDER 

R e c o n s i d e r a t i o n i s a l l o w e d . Our p r e v i o u s o r d e r dated 
August 30, 1985 i s w i t h d r a w n . The Referee's order dated 
January 1 1 , 1985 i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those 
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p o r t i o n s o f t h e Referee's o r d e r t h a t s e t a s i d e t h e d i s p u t e d c l a i m 
s e t t l e m e n t dated May 26, 1983 and awarded c l a i m a n t ' s a t t o r n e y an 
i n s u r e r p a i d a t t o r n e y fee are r e v e r s e d . The d i s p u t e d c l a i m 
s e t t l e m e n t dated May 26, 1983 i s r e i n s t a t e d and approved. That 
p o r t i o n o f t h e Referee's o r d e r t h a t a l l o w e d t h e SAIF C o r p o r a t i o n 
t o o f f s e t sums p a i d under t h e d i s p u t e d c l a i m s e t t l e m e n t i s s e t 
a s i d e as moot/ and any sums recovered by a u t h o r i t y o f t h e 
Referee's o r d e r s h a l l be r e p a i d t o c l a i m a n t . The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . 

D A R R E L L R. ROUNTREE, C l a i m a n t WCB 8 4 - 0 6 8 7 6 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
E d w a r d C. O l s o n , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Thye's or d e r t h a t upheld the i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y 
c l a i m f o r the low back. The i s s u e on review i s c o m p e n s a b i l i t y . 

Claimant i s a former heavy equipment mechanic. He 
a l l e g e s t h a t on March 6, 1984 he was w o r k i n g a l o n e , removing a 
f r o n t wheel assembly on a t r u c k , when he " f e l t something pop" and 
he went down on h i s l e f t knee. Because c l a i m a n t had s u f f e r e d an 
e a r l i e r l e f t knee i n j u r y , he i n i t i a l l y t h o u g h t t h a t he had p u l l e d 
a muscle i n t h a t knee. He f e l t t h a t the i n j u r y was minor and t h a t 
i t would r e s o l v e on i t s own. He, t h e r e f o r e , d i d not i m m e d i a t e l y 
r e p o r t the i n j u r y or seek medical a t t e n t i o n . He c o n t i n u e d t o 
work. A c c o r d i n g t o h i s t e s t i m o n y c l a i m a n t d i d mention i n p a s s i n g 
t o one o f h i s employers t h a t he had s u s t a i n e d an i n j u r y on t h e j o b . 

A l t h o u g h c l a i m a n t i n i t i a l l y b e l i e v e d t h a t he had i n j u r e d 
h i s knee, he a p p a r e n t l y soon became aware o f low back p a i n . 
A p p r o x i m a t e l y f i v e weeks a f t e r h i s a l l e g e d i n c i d e n t , c l a i m a n t 
sought t r e a t m e n t from Dr. Cook, an o r t h o p e d i s t . Dr. Cook's 
i n i t i a l c h a r t note i n d i c a t e s t h a t c l a i m a n t p r e s e n t e d on A p r i l 12, 
1984 w i t h low back p a i n o f " t h r e e weeks d u r a t i o n . " 

Claimant r e t u r n e d t o work a f t e r t h i s i n i t i a l v i s i t and 
worked u n t i l b e i n g l a i d o f f f o r a two-week p e r i o d due t o a 
s h o r t a g e o f t r u c k p a r t s . Claimant resumed work a f t e r the l a y o f f 
and c o n t i n u e d w o r k i n g u n t i l low back p a i n l e d him t o r e t u r n t o Dr. 
Cook on May 1 1 , 1984. A c c o r d i n g t o h i s t e s t i m o n y c l a i m a n t 
c o n t a c t e d Dr. Cook by telephone the day b e f o r e the May 11 v i s i t 
and was a d v i s e d by the p h y s i c i a n t o f i l e a workers' compensation 
c l a i m . Claimant f i l e d an 801 form on May 10, 1984. Four days 
l a t e r Dr. Cook sought a u t h o r i z a t i o n t o p e r f o r m s u r g e r y f o r what 
was diagnosed as a h e r n i a t e d d i s c a t L5-S1. Claimant's c l a i m was 
d e n i e d . 

The Referee noted t h a t t h e r e was no q u e s t i o n r e g a r d i n g 
c l a i m a n t ' s d i a g n o s i s . Nor d i d the i n s u r e r o f f e r an a l t e r n a t i v e 
t h e o r y f o r c l a i m a n t ' s i n j u r y . The Referee made no s p e c i f i c 
f i n d i n g r e g a r d i n g c l a i m a n t ' s c r e d i b i l i t y . He found t h e c l a i m 
noncompensable, however, based on what he f e l t were s e v e r a l 
i n c o n s i s t e n c i e s i n c l a i m a n t ' s t e s t i m o n y . The Referee h e l d : 
". . . I am s u f f i c i e n t l y confused by t h e evidence t o be unable t o 
conclude t h a t c l a i m a n t has s u s t a i n e d h i s burden o f p r o o f . " On de 
novo r e v i e w of the whole r e c o r d , we f i n d t h a t c l a i m a n t ' s t e s t i m o n y 
and t h e documentary evidence are not i n c o n s i s t e n t . 

The Referee found f o u r supposed problems w i t h c l a i m a n t ' s 
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t e s t i m o n y . F i r s t , he found no evidence t h a t c l a i m a n t t o l d Dr. 
Cook e i t h e r on the f i r s t or second v i s i t s o f the w o r k - r e l a t e d n e s s 
of h i s i n j u r y . Dr. Cook's submission of a Form 827 and h i s 
r e q u e s t f o r s u r g e r y on May 14, 1984, however, appear t o be a c l e a r 
i n d i c a t i o n of h i s o p i n i o n t h a t c l a i m a n t ' s i n j u r y was 
w o r k - r e l a t e d . C l a i m a n t , t h e r e f o r e , must have a t some ti m e r e l a t e d 
t h e cause o f h i s i n j u r y t o Dr. Cook. 

Second, t h e Referee f e l t t h a t c l a i m a n t ' s supposed 
t e s t i m o n y t h a t he sought medical a t t e n t i o n "a couple of weeks" 
a f t e r h i s i n j u r y was i n c o n s i s t e n t w i t h the medical r e c o r d 
i n d i c a t i n g t h a t no medical care was sought f o r a p p r o x i m a t e l y f i v e 
weeks. A c c o r d i n g t o t h e h e a r i n g t r a n s c r i p t , however, c l a i m a n t d i d 
n o t t e s t i f y t h a t he sought medical a s s i s t a n c e two weeks a f t e r t h e 
i n j u r y . Rather, c l a i m a n t r e p r e s e n t e d t o an i n s u r e r ' s i n v e s t i g a t o r 
t h a t he sought medical h e l p "probably f o u r weeks l a t e r or 
something l i k e t h a t . " The Referee misread the r e c o r d . 

T h i r d , the Referee found c l a i m a n t ' s statement t h a t he 
f i l e d h i s c l a i m a t Dr. Cook's s u g g e s t i o n i n May t o be i n c o n s i s t e n t 
w i t h the r e m a i n i n g evidence. The Referee found t h a t because 
c l a i m a n t f i l e d a c l a i m form on May 10, but d i d not see Dr. Cook 
u n t i l May 1 1 , Dr. Cook c o u l d not have ad v i s e d c l a i m a n t t o f i l e . 
The Referee f a i l e d t o note c l a i m a n t ' s t e s t i m o n y , however, t h a t 
c l a i m a n t spoke w i t h Dr. Cook by telephone on May 10, t h e day he 
f i l e d h i s c l a i m . Thus, i t appears Dr. Cook a d v i s e d c l a i m a n t t o 
f i l e h i s c l a i m b e f o r e c l a i m a n t p e r s o n a l l y v i s i t e d t he d o c t o r on 
May 1 1 . There i s no i n c o n s i s t e n c y i n c l a i m a n t ' s t e s t i m o n y . 

L a s t , the Referee found c l a i m a n t ' s statements r e g a r d i n g 
when he r e t u r n e d t o work a f t e r f i r s t s e e i n g Dr. Cook t o be 
i n c o n s i s t e n t . The Referee found t h a t c l a i m a n t t e s t i f i e d b o t h t h a t 
he r e t u r n e d t o work f o l l o w i n g h i s i n i t i a l v i s i t t o Dr. Cook on 
A p r i l 12 and t h a t he was l a i d o f f f o r the e n t i r e p e r i o d between 
A p r i l 12 and May 1 1 , 1984. The Referee was i n c o r r e c t . Claimant 
t e s t i f i e d t h a t f o l l o w i n g h i s i n i t i a l m edical v i s i t he was l a i d o f f 
f o r a p e r i o d of about two weeks and then r e t u r n e d t o work. He d i d 
not t e s t i f y t h a t he was o f f from A p r i l 12 t h r o u g h May 11. There 
i s no i n c o n s i s t e n c y i n c l a i m a n t ' s t e s t i m o n y . 

When th e Referee's erroneous f i n d i n g s are r e s o l v e d we 
are l e f t w i t h c l a i m a n t ' s c o n s i s t e n t t e s t i m o n y r e g a r d i n g the 
a l l e g e d mechanism o f h i s i n j u r y . The i n s u r e r has o f f e r e d no 
a l t e r n a t i v e t h e o r y f o r c l a i m a n t ' s i n j u r y , and the o n l y medical 
evidence s u p p o r t s c l a i m a n t ' s v e r s i o n of the f a c t s . From t h i s 
r e c o r d , c l a i m a n t ' s c l a i m i s compensable. 

ORDER 

The Referee's o r d e r dated September 26, 1985 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r t h a t 
a f f i r m e d t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s low back c l a i m i s 
r e v e r s e d . The c l a i m i s remanded t o the i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. Claimant's a t t o r n e y i s awarded $1,200 f o r 
s e r v i c e s a t h e a r i n g and $550 f o r s e r v i c e s on Board r e v i e w , t o be 
p a i d by the i n s u r e r . The remainder of the Referee's o r d e r i s 
a f f i r m e d . 
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B E T T Y L . W I L L I A M S , C l a i m a n t WCB 8 0 - 1 0 6 2 0 
M a l a g o n & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 1 3 , 1 9 8 6 
P e t e r 0. H a n s e n , A t t o r n e y O r d e r o n Remand 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e 
Supreme C o u r t , W i l l i a m s v. Gates, McDonald & Company, 300 Or 278 
( 1 9 8 5 ) , f o r f u r t h e r proceedings c o n s i s t e n t w i t h t h e c o u r t ' s 
o p i n i o n . We conclude t h a t no f u r t h e r a c t i o n by t h e Hearings 
D i v i s i o n i s r e q u i r e d f o r a f i n a l d e c i s i o n . 

At i s s u e i n t h i s case was the p r o p r i e t y o f an August 29, 
1983 d e n i a l o f the c o m p e n s a b i l i t y of a l l e g e d c o m p l i c a t i o n s a r i s i n g 
o u t o f a r i g h t c a r o t i d endarterectomy performed i n September 
1979. We concluded t h a t the c o m p l i c a t i o n s were not compensable 
because c l a i m a n t had f a i l e d t o prove t h a t t h e c o m p l i c a t i o n s were 
caused by t h e e ndarterectomy. The Court of Appeals, on de novo 
rev i e w o f our o r d e r , found t h a t the c o m p l i c a t i o n s were caused by 
t h e e n d a r t e r e c t o m y , and the Supreme Court accepted t h a t f i n d i n g . 
We a r e , t h e r e f o r e , bound by i t . The Supreme Court went on t o h o l d 
t h a t t h e c o m p l i c a t i o n s were compensable. This h o l d i n g f o r e c l o s e s 
f u r t h e r i n q u i r y . 

Now, t h e r e f o r e , the d e n i a l dated August 29, 1983 i s s e t 
a s i d e and t h i s m a t t e r i s remanded t o t h e employer f o r acceptance 
and f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. 

IT IS SO ORDERED. 

COSTA A R V A N T I S , C l a i m a n t WCB 8 5 - 0 7 2 7 4 
R o y c e , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee Mulder's o r d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m 
f o r t he low back. The i s s u e on review i s c o m p e n s a b i l i t y . 

Claimant a s s e r t s t h a t he s u f f e r e d a compensable low back 
i n j u r y on or about A p r i l 10, 1985 w h i l e employed as a b o t t l e 
s o r t e r . A c c o r d i n g t o h i s t e s t i m o n y , c l a i m a n t f e l t a sharp p a i n i n 
h i s l e f t low back w h i l e p i c k i n g up a case o f empty s o f t d r i n k 
b o t t l e s and t u r n i n g t o h i s r i g h t t o s e t them on a conveyor b e l t . 

Claimant's s u p e r v i s o r t e s t i f i e d t h a t on the day i n 
q u e s t i o n he saw c l a i m a n t "grab h i s l e f t back." He f u r t h e r 
t e s t i f i e d t h a t he asked c l a i m a n t about the i n c i d e n t and t h a t 
c l a i m a n t r e p o r t e d t h a t he'd been h u r t s t a c k i n g b o t t l e s . The 
s u p e r v i s o r took c l a i m a n t o f f the j o b , a s s i s t e d him i n f i l i n g a 
c l a i m form and d i r e c t e d him t o a h o s p i t a l where he u l t i m a t e l y 
r e p o r t e d t o the emergency room. 

Claimant's f i a n c e e t e s t i f i e d t h a t she v i s i t e d c l a i m a n t 
a t h i s home on the day o f the a l l e g e d i n c i d e n t and t h a t he was i n 
severe p a i n . She f u r t h e r t e s t i f i e d t h a t s i n c e t h e a l l e g e d 
a c c i d e n t , c l a i m a n t has been unable t o engage i n t h e r i g o r o u s 
p h y s i c a l a c t i v i t i e s he performed b e f o r e the i n j u r y . 
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The f i r s t m e d i c a l r e p o r t i s from Dr. Hyland, a 
c h i r o p r a c t o r . I t i n d i c a t e s t h a t c l a i m a n t s u f f e r e d an acute severe 
l e f t s a c r o i l i a c s p r a i n . A p p r o x i m a t e l y one week a f t e r the a l l e g e d 
i n c i d e n t c l a i m a n t v i s i t e d Dr. Ho, who diagnosed a lumbar s t r a i n 
and r e p o r t e d t h a t c l a i m a n t had i n j u r e d h i m s e l f w h i l e " t h r o w i n g " 
cases o f b o t t l e s . Dr. Ho a l s o r e p o r t e d t h a t c l a i m a n t had been 
seen a p p r o x i m a t e l y f i v e years e a r l i e r f o r a lumbar s p r a i n i n c u r r e d 
d u r i n g an e a r l i e r employment. 

Claimant next saw Dr. H o w e l l , an o s t e o p a t h , who 
i n d i c a t e d t h a t c l a i m a n t c o u l d not r e c a l l a s p e c i f i c t r a u m a t i c 
i n c i d e n t a t work, but t h a t he a t t r i b u t e d h i s p a i n t o t h e 
c u m u l a t i v e e f f e c t s o f the j o b . Claimant denied h a v i n g s u f f e r e d 
p r i o r lumbar i n j u r i e s . When asked by Dr. Howell t o e x p l a i n t h e 
m e d i c a l r e p o r t o f Dr. Ho i n d i c a t i n g a p r e v i o u s back i n j u r y , 
c l a i m a n t responded: "That was d i f f e r e n t , " a p p a r e n t l y r e f e r r i n g t o 
p a i n i n a d i f f e r e n t area o f the s p i n e and of a d i f f e r e n t q u a l i t y . 
Dr. Howell found no o b j e c t i v e s i g n s o f d i s a b i l i t y and s t a t e d t h a t 
c l a i m a n t was an u n r e l i a b l e h i s t o r i a n . 

Claimant was next examined by Dr. Novick, a c h i r o p r a c t o r 
who became the t r e a t i n g p h y s i c i a n . A c c o r d i n g t o Dr. Novick 
c l a i m a n t was s p e c i f i c i n i d e n t i f y i n g t h e i n c i d e n t t h a t l e d t o h i s 
back p a i n . Dr. Novick i d e n t i f i e d s e v e r a l o b j e c t i v e f i n d i n g s 
s u g g e s t i v e o f a d i s k syndrome a t L3-4. 

I n a taped statement g i v e n t o the i n s u r e r ' s i n v e s t i g a t o r 
a p p r o x i m a t e l y two weeks a f t e r the a c c i d e n t , c l a i m a n t denied h a v i n g 
ever been i n j u r e d p r i o r t o the A p r i l 1985 i n c i d e n t . Evidence 
s u b m i t t e d a t h e a r i n g , however, i n d i c a t e s t h a t c l a i m a n t f i l e d s i x 
w o r k e r s ' compensation c l a i m s w i t h a p r i o r employer, two of which 
i n v o l v e d the lumbar s p i n e . Claimant l a t e r a l s o a d m i t t e d t h a t he 
i n j u r e d h i s neck i n a noncompensable auto a c c i d e n t . Claimant has 
o f f e r e d no e x p l a n a t i o n f o r h i s i n c o n s i s t e n t s t a t e m e n t s . 

The Referee found " c l a i m a n t ' s c r e d i b i l i t y and 
r e l i a b i l i t y [ t o be] s i g n i f i c a n t l y eroded by i n c o n s i s t e n c i e s and 
omissions . . .." He found t h e balance o f c l a i m a n t ' s evidence t o 
be i n s u f f i c i e n t t o s u p p o r t a f i n d i n g of c o m p e n s a b i l i t y and he 
a f f i r m e d the i n s u r e r ' s d e n i a l . 

From t h e o u t s e t we agree w i t h the Referee t h a t c l a i m a n t 
i s n o t c r e d i b l e . His d e n i a l of p r e v i o u s i n j u r i e s i s d i r e c t l y and 
c o n v i n c i n g l y r e f u t e d by evidence o f numerous i n j u r i e s . Our 
c r e d i b i l i t y 1 f i n d i n g does not end our i n q u i r y , however. As t h e 
c o u r t h e l d i n Westmoreland v. Iowa Beef Processors, 70 Or App 642 
( 1 9 8 4 ) , a c l a i m may be compensable d e s p i t e a c l a i m a n t ' s l a c k o f 
c r e d i b i l i t y so l o n g as the remainder o f t h e r e c o r d s u p p o r t s 
c l a i m a n t ' s v e r s i o n of how he was i n j u r e d , ^ d . a t 645. We must, 
t h e r e f o r e , c o n s i d e r the remainder of the r e c o r d i n t h i s case i n 
o r d e r t o determine whether c l a i m a n t ' s c l a i m i s compensable. A f t e r 
examining a l l the evidence, we conclude t h a t i t i s . 

Even i f we d i s r e g a r d c l a i m a n t ' s t e s t i m o n y , t h e r e i s 
p e r s u a s i v e evidence t h a t he s u f f e r e d a d i s a b l i n g i n j u r y on the day 
i n q u e s t i o n . Claimant's s u p e r v i s o r c r e d i b l y t e s t i f i e d t h a t he 
w i t n e s s e d the i n j u r i o u s event and a s s i s t e d c l a i m a n t i n p r e p a r i n g 
h i s c l a i m . Claimant's f i a n c e e c r e d i b l y t e s t i f i e d t h a t she v i s i t e d 
c l a i m a n t soon a f t e r t h e i n c i d e n t i n q u e s t i o n and t h a t c l a i m a n t was 
n o t o n l y i n severe p a i n , but has s i n c e been f o r c e d t o s u b s t a n t i a l l y 
c u r t a i l h i s r e c r e a t i o n a l a c t i v i t y . 
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We f i n d t h e t e s t i m o n y of c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. 
Novick , t o be p a r t i c u l a r l y p e r s u a s i v e . At the t i m e o f h i s 
t e s t i m o n y , Dr. Novick was aware t h a t c l a i m a n t had s u f f e r e d a low 
back i n j u r y i n 1980. He f e l t , however, t h a t c l a i m a n t ' s X-rays and 
CT scan f i n d i n g s were s u g g e s t i v e o f an i n j u r y o f r e c e n t o n s e t . He 
a l s o found c l a i m a n t ' s r e n d i t i o n o f a l i f t i n g / t w i s t i n g i n c i d e n t t o 
be c o n s i s t e n t w i t h t h e r e s u l t i n g symptoms and o b j e c t i v e f i n d i n g s . 
The i n s u r e r has o f f e r e d no c o n t r a r y medical o p i n i o n . 

Thus, w h i l e we agree w i t h the Referee t h a t c l a i m a n t ' s 
t e s t i m o n y i s worthy o f l i t t l e w e i g h t , we f i n d t h a t t h e r e c o r d as a 
whole s u p p o r t s a f i n d i n g o f c o m p e n s a b i l i t y . The i n s u r e r ' s d e n i a l 
s h a l l be s e t a s i d e . 

ORDER 

The Referee's o r d e r dated August 26, 1985 i s r e v e r s e d . 
The c l a i m i s remanded t o the i n s u r e r f o r p r o c e s s i n g a c c c o r d i n g t o 
law. Claimant's a t t o r n e y i s awarded $1,350 f o r s e r v i c e s a t 
h e a r i n g and $550 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by the 
i n s u r e r . 

L I N D A M. BAKER, C l a i m a n t WCB 8 4 - 1 1 6 0 5 
D o b b i n s & M c C u r d y , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review o f P r e s i d i n g Referee Daughtry's 
o r d e r which d i s m i s s e d her h e a r i n g r e q u e s t s f o r f a i l u r e t o show 
cause why her r e q u e s t s f o r h e a r i n g s s h o u l d not be d i s m i s s e d . The 
is s u e on rev i e w i s whether c l a i m a n t ' s h e a r i n g r e q u e s t s s h o u l d have 
been d i s m i s s e d . 

Claimant s u b m i t t e d two h e a r i n g r e q u e s t s . No a p p l i c a t i o n 
t o schedule a h e a r i n g was f i l e d on e i t h e r r e q u e s t . More th a n 90 
days a f t e r t he l a s t h e a r i n g r e q u e s t was f i l e d , t h e P r e s i d i n g 
Referee i s s u e d an order t o show cause w i t h i n 30 days why th e 
h e a r i n g r e q u e s t s s h o u l d not be dismissed as abandoned. No 
response was f i l e d . More than 30 days a f t e r t he show cause o r d e r 
was i s s u e d t h e P r e s i d i n g Referee i s s u e d the d i s m i s s a l o r d e r a t 
is s u e on r e v i e w . Claimant was re p r e s e n t e d by counsel a t a l l 
r e l e v a n t t i m e s . 

The Board f i n d s t h a t the P r e s i d i n g Referee's o r d e r was 
p r o c e d u r a l l y and s u b s t a n t i v e l y c o r r e c t and a c c o r d i n g l y a f f i r m s the 
o r d e r . 

ORDER 

The P r e s i d i n g Referee's order dated August 19, 1985 i s 
a f f i r m e d . 
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DENNIS D. GRACE, C l a i m a n t WCB 8 3 - 0 1 0 5 3 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Grace v. SAIF, 76 Or App 511 (1985). The c o u r t found 
as f a c t s : (1) t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y from a 
p s y c h i a t r i c s t a n d p o i n t a t the time o f c l a i m c l o s u r e ; and (2) t h a t 
c l a i m a n t ' s p s y c h i a t r i c / p s y c h o l o g i c a l d i s a b i l i t y i n e x i s t e n c e a t t h e 
time o f c l a i m c l o s u r e was brought on by h i s accepted i n d u s t r i a l 
i n j u r y . We are bound by the c o u r t ' s f i n d i n g s . 

Now, t h e r e f o r e , the D e t e r m i n a t i o n Order dated January 27, 
1983 i s s e t a s i d e . The SAIF C o r p o r a t i o n s h a l l commence payment o f 
temporary d i s a b i l i t y compensation e f f e c t i v e February 2, 1983 and 
c o n t i n u e s a i d payments u n t i l c l o s u r e of c l a i m a n t ' s c l a i m p u r s u a n t 
t o ORS 656.268. SAIF s h a l l be a l l o w e d c r e d i t f o r any temporary 
d i s a b i l i t y compensation p a i d pursuant t o ORS 656.313 d u r i n g the 
p e r i o d between the Referee's order dated J u l y 21, 1983 and t h e 
Board's Order on Review dated A p r i l 25, 1984. SAIF s h a l l accept 
and pay a l l medical s e r v i c e s p r o v i d e d or p r e s c r i b e d by Douglass S. 
Johnson, M.D., rendered on and a f t e r February 2, 1983, i n 
c o n n e c t i o n w i t h c l a i m a n t ' s compensable p s y c h i a t r i c t r e a t m e n t , 
p u r s u a n t t o ORS 656.245. 

IT IS SO ORDERED. 

JAMES I . GWYNN, C l a i m a n t WCB 8 5 - 0 1 8 7 1 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
M o s c a t o & B y e r l y , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s review of Referee 
Seymour's o r d e r t h a t awarded c l a i m a n t 160 degrees f o r 50 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y i n l i e u o f a 
D e t e r m i n a t i o n Order award of 80 degrees f o r 25 p e r c e n t unscheduled 
d i s a b i l i t y f o r t h e low back. The employer argues t h a t t h e 
Referee's award was e x c e s s i v e . We agree and r e v e r s e . 

Claimant i s a former lumber m i l l c h i p p e r o p e r a t o r who 
compensably i n j u r e d h i s low back i n September o f 1979. The i n j u r y 
n e c e s s i t a t e d a L4-5 discectomy i n March 1980. Claimant was 
o f f e r e d v o c a t i o n a l a s s i s t a n c e and the c l a i m was u l t i m a t e l y c l o s e d 
i n February 1982 w i t h an award of 25 p e r c e n t unscheduled 
d i s a b i l i t y . A February 6, 1985 D e t e r m i n a t i o n Order awarded 
temporary t o t a l d i s a b i l i t y o n l y , f i n d i n g c l a i m a n t t o have been 
a d e q u a t e l y compensated by the e a r l i e r award of permanent 
d i s a b i l i t y . I t was from t h i s l a t e r D e t e r m i n a t i o n Order t h a t 
c l a i m a n t appealed. 

Claimant e n t e r e d a number o f t r a i n i n g programs d u r i n g 
t h e course o f the c l a i m , b o t h w i t h the a s s i s t a n c e o f t h e Workers' 
Compensation Department and on h i s own i n i t i a t i v e . He f i r s t 
e n t e r e d a program i n computer o p e r a t i o n s , but t h e program ended i n 
f a i l u r e when c l a i m a n t became f r u s t r a t e d . He next e n t e r e d a program 
i n v o l v i n g computer r e p a i r . This program, t o o , ended i n f a i l u r e 
due t o c l a i m a n t ' s f r u s t r a t i o n w i t h h i s l a c k of p r o g r e s s . Claimant 
then r e l o c a t e d t o c e n t r a l Oregon where he o b t a i n e d employment 
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f i r s t as a gas s t a t i o n a t t e n d a n t and then as a r e t a i l c l e r k . The 
f i r s t j o b ended due t o an e x a c e r b a t i o n o f c l a i m a n t ' s back p a i n . 
The second f a i l e d because c l a i m a n t was not p r o v i d e d t h e a s s i s t a n c e 
he i n d i c a t e s he was promised when he accepted t h e j o b . 

A f t e r l e a v i n g t h e r e t a i l p o s i t i o n c l a i m a n t underwent 
t r a i n i n g t o become a sch o o l bus d r i v e r . Near t h e c o m p l e t i o n o f t h e 
program, however, c l a i m a n t w i t h d r e w , a p p a r e n t l y convinced t h a t he 
would be unable t o get by f i n a n c i a l l y on the wages he would e a r n . 

Claimant next o b t a i n e d an in s u r a n c e s a l e s j o b a f t e r 
c o m p l e t i n g two months o f independent s t u d y and r e c e i v i n g a s a l e s 
l i c e n s e . Soon a f t e r he began s e l l i n g , however, c l a i m a n t 
t e r m i n a t e d h i s p o s i t i o n because he found t h a t he empathized t o o 
g r e a t l y w i t h those s u b m i t t i n g c l a i m s a g a i n s t h i s company. 

Claimant next undertook a t r a i n i n g course i n 
l o c k s m i t h i n g and o b t a i n e d b o t h ' s t a n d a r d and advanced l o c k s m i t h i n g 
c e r t i f i c a t i o n s . He now works p a r t - t i m e as a l o c k s m i t h and serves 
as a s u b s t i t u t e bus d r i v e r . Claimant t e s t i f i e d t h a t he earns 
gross wages o f a p p r o x i m a t e l y $900 per month. He i s 32 yea r s o f 
age and has a GED. 

Claimant s u f f e r s from a p e r s o n a l i t y d i s o r d e r t h a t 
p r e e x i s t e d h i s compensable i n j u r y . A f t e r becoming f r u s t r a t e d w i t h 
h i s e a r l y t r a i n i n g programs, he sought p s y c h i a t r i c t r e a t m e n t from 
Dr. Newman. N e i t h e r Dr. Newman nor Dr. H o l l a n d , who completed an 
independent p s y c h i a t r i c e x a m i n a t i o n , have s t a t e d t h a t c l a i m a n t ' s 
p e r s o n a l i t y d i s o r d e r was caused or worsened by t h e compensable 
i n j u r y . N e i t h e r p s y c h i a t r i s t has i n d i c a t e d t h a t c l a i m a n t w i l l 
s u f f e r permanent p s y c h i a t r i c impairment. 

The Referee i n c r e a s e d c l a i m a n t ' s permanent d i s a b i l i t y 
award from 25 t o 50 p e r c e n t . I t i s c l e a r from t h e Referee's o r d e r 
t h a t t h e i n c r e a s e was based l a r g e l y on the p s y c h o l o g i c a l aspects 
o f t h e c l a i m . The Referee found t h a t c l a i m a n t ' s i n j u r y "had a 
d e v a s t a t i n g e f f e c t on the c l a i m a n t . " Although c l a i m a n t ' s i n j u r y 
may have a f f e c t e d h i s p e r s o n a l i t y d i s o r d e r , n e i t h e r o f t h e 
p s y c h i a t r i c e x p e r t s have i n d i c a t e d t h a t he w i l l s u f f e r permanent 
p s y c h o l o g i c a l impairment as a r e s u l t o f the compensable i n j u r y . 
To be e n t i t l e d t o an award o f permanent d i s a b i l i t y f o r t h e 
p s y c h o l o g i c a l aspects o f h i s i n j u r y , c l a i m a n t must prove t h a t h i s 
impairment i s bot h permanent and r e l a t e d t o h i s i n j u r y . ORS 
656.214(1). Claimant has f a i l e d t o prove e i t h e r element o f a 
c l a i m f o r an award o f p s y c h o l o g i c a l d i s a b i l i t y . We conclude t h a t 
t he e x t e n t o f c l a i m a n t ' s d i s a b i l i t y s h o u l d be determined by 
examining t he p h y s i c a l aspects o f the c l a i m a l o n e . 

A f t e r a review of the r e c o r d and c o n s i d e r a t i o n o f 
c l a i m a n t ' s age, e d u c a t i o n , t r a i n i n g , work h i s t o r y , t r a n s f e r a b l e 
s k i l l s and p h y s i c a l impairment, we conclude t h a t t h e e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y does not exceed 25 p e r c e n t . The 
D e t e r m i n a t i o n Order dated February 6, 1985, which awarded c l a i m a n t 
temporary t o t a l d i s a b i l i t y o n l y and d i d not i n c r e a s e c l a i m a n t ' s 
permanent d i s a b i l i t y award, s h a l l be r e i n s t a t e d . 

ORDER 

The Referee's order dated September 9, 1985 i s r e v e r s e d 
and t h e D e t e r m i n a t i o n Order dated February 6, 1985 i s r e i n s t a t e d . 
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EARL P. HOUSTON, C l a i m a n t WCB 8 3 - 0 0 8 5 1 
R i c h a r d 0. N e s t i n g , C l a i m a n t ' s A t t o r n e y M a r c h 1 8 , 1 9 8 6 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Mulder's o r d e r , as adhered t o on r e c o n s i d e r a t i o n , t h a t : (1) 
awarded c l a i m a n t 32 degrees (10 p e r c e n t ) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r the low back i n a d d i t i o n t o a D e t e r m i n a t i o n 
Order award of 80 degrees (25 p e r c e n t ) , b r i n g i n g c l a i m a n t ' s t o t a l 
award t o 112 degrees (35 p e r c e n t ) ; and (2) a l l o w e d t h e i n s u r e r t o 
rec o v e r an a l l e g e d overpayment o f temporary t o t a l d i s a b i l i t y 
compensation i n the amount of $6,438.37. The i s s u e s on r e v i e w are 
e x t e n t o f unscheduled d i s a b i l i t y and the p r o p r i e t y of the o f f s e t . 

On the i s s u e o f e x t e n t o f unscheduled d i s a b i l i t y we 
a f f i r m t h e or d e r o f the Referee. On the o f f s e t i s s u e we r e v e r s e . 

Claimant s u f f e r e d a compensable mid and low back i n j u r y 
i n November of 1975. His c l a i m was i n i t i a l l y c l o s e d i n August 
1980. I t was reopened when c l a i m a n t e n t e r e d v o c a t i o n a l 
r e h a b i l i t a t i o n i n October 1980. Claimant r e c e i v e d temporary t o t a l 
d i s a b i l i t y compensation t h r o u g h November 19, 1981, when he l e f t 
v o c a t i o n a l t r a i n i n g t o seek employment. Claimant r e e n r o l l e d i n 
t r a i n i n g on June 28, 1982 and c o n t i n u e d t h r o u g h t he end o f h i s 
program, which t e r m i n a t e d on December 17, 1982. A December 30, 
1982 D e t e r m i n a t i o n Order awarded temporary t o t a l d i s a b i l i t y f o r 
th e two p e r i o d s o f c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n . 

The a l l e g e d overpayment i n t h i s case i n v o l v e s payment o f 
temporary d i s a b i l i t y begun by the i n s u r e r on January 20, 1982 and 
c o n t i n u i n g t h r o u g h June 28, 1982, the date c l a i m a n t resumed h i s 
v o c a t i o n a l t r a i n i n g . The i n s u r e r reopened c l a i m a n t ' s c l a i m i n 
January based on a r e p o r t from c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
Misko, recommending t h a t c l a i m a n t e n t e r a program f o r p a t i e n t s 
w i t h back p a i n . Claimant d i d e n t e r t h e program and remained t h e r e 
t h r o u g h A p r i l 26, 1982. The i n s u r e r c o n t i n u e d d i s a b i l i t y payments 
t h r o u g h June 28, 1982, however, a p p a r e n t l y as a r e s u l t o f Dr. 
Misko's recommendation t h a t c l a i m a n t c o n t i n u e t r e a t m e n t w i t h Dr. 
V i z z a r d , a p s y c h o l o g i s t . 

The i n s u r e r argued a t h e a r i n g t h a t i t s 
January-through-June payments were g r a t u i t o u s and n e i t h e r 
r e c o g n i z e d nor a u t h o r i z e d by the December 1982 D e t e r m i n a t i o n 
Order. The i n s u r e r argued, t h e r e f o r e , t h a t i t s h o u l d be a l l o w e d 
t o r ecover what i t c h a r a c t e r i z e d t o be an overpayment from any 
f u t u r e compensation t o which c l a i m a n t might become e n t i t l e d . The 
Referee agreed and a u t h o r i z e d r e c o v e r y o f the e n t i r e amount o f the 
d i s p u t e d temporary d i s a b i l i t y compensation. 

N e i t h e r t he Referee nor the i n s u r e r has c i t e d a u t h o r i t y 
f o r an o f f s e t under the p r e s e n t c i r c u m s t a n c e s . I n any e v e n t , we 
f i n d f rom t h e f a c t s t h a t c l a i m a n t was e n t i t l e d t o temporary 
d i s a b i l i t y compensation d u r i n g t he e n t i r e p e r i o d d i s p u t e d h e r e . A 
c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y compensation d u r i n g 
any p e r i o d i n which he i s not m e d i c a l l y s t a t i o n a r y . ORS 
656.268(1). I t i s c l e a r from Dr. Misko's January 1982 r e p o r t t h a t 
he d i d not c o n s i d e r c l a i m a n t m e d i c a l l y s t a t i o n a r y when he r e f e r r e d 
c l a i m a n t t o the back p a i n c e n t e r . Claimant remained i n the p a i n 
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program t h r o u g h A p r i l 26, 1982 and was c l e a r l y e n t i t l e d t o 
temporary d i s a b i l i t y compensation t h r o u g h t h a t d a t e . 

The r e m a i n i n g q u e s t i o n i s whether c l a i m a n t was e n t i t l e d 
t o compensation f o r t h e p e r i o d o f A p r i l 27 and June 28, 1982, t h e 
p e r i o d between t he t e r m i n a t i o n o f the back p a i n program and 
c l a i m a n t ' s r e e n r o l l m e n t i n an a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n 
program. Again, on the f a c t s , we f i n d t h a t c l a i m a n t was so 
e n t i t l e d . A few days b e f o r e c l a i m a n t l e f t t h e back p a i n program, 
the t r e a t i n g p s y c h o l o g i s t r e p o r t e d t h a t c l a i m a n t was not 
p s y c h o l o g i c a l l y s t a t i o n a r y . A subsequent r e p o r t from Dr. Misko 
recommended t h a t c l a i m a n t c o n t i n u e t o t r e a t w i t h t h e p s y c h o l o g i s t 
f o r a p p r o x i m a t e l y t h r e e months, or thro u g h J u l y 1982. We 
i n t e r p r e t t h i s r e p o r t and the r e p o r t o f c l a i m a n t ' s p s y c h o l o g i s t t o 
mean t h a t c l a i m a n t was not s t a t i o n a r y a t any t i m e between t h e date 
he e n t e r e d t he back p a i n program and h i s r e e n r o l l m e n t i n 
v o c a t i o n a l t r a i n i n g . Temporary d i s a b i l i t y payments, t h e r e f o r e , 
were due d u r i n g t he e n t i r e p e r i o d a t i s s u e . The i n s u r e r i s n o t 
e n t i t l e d t o an o f f s e t . 

Because c l a i m a n t ' s compensation i s not i n c r e a s e d by t h i s 
o r d e r , no a t t o r n e y f ee s h a l l be awarded. See ORS 656.386(2); 
Forney v. Western S t a t e s Plywood, 297 Or 628 (19 8 4 ) . 

ORDER 

The Referee's o r d e r dated December 14, 1984, as a f f i r m e d 
on r e c o n s i d e r a t i o n , i s a f f i r m e d i n p a r t and re v e r s e d i n p a r t . 
That p o r t i o n o f t h e ord e r t h a t awarded c l a i m a n t 32 degrees f o r 10 
pe r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y compensation, 
t h e r e b y b r i n g i n g c l a i m a n t ' s t o t a l award t o 112 degrees f o r 35 
p e r c e n t , i s a f f i r m e d . That p o r t i o n o f the ord e r t h a t a u t h o r i z e d 
t h e r e c o v e r y o f $6,438.37 a l l e g e d l y o v e r p a i d by the i n s u r e r i s 
r e v e r s e d . 

HOWARD H. HURST, C l a i m a n t WCB 8 3 - 0 1 6 1 6 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s m a t t e r i s b e f o r e t he Board on remand from t h e Court 
of Appeals. Hurst v. SAIF, 76 Or App 532 (1985). The c o u r t has 
ord e r e d t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m f o r m y o c a r d i a l 
i n f a r c t i o n be accepted. Now, t h e r e f o r e , t he SAIF C o r p o r a t i o n ' s 
f o r m a l d e n i a l dated January 9, 1983 i s s e t as i d e and t h i s c l a i m i s 
remanded t o SAIF f o r acceptance and payment o f compensation 
a c c o r d i n g t o law. 

IT IS SO ORDERED. 

CAROL J . L E V E S Q U E , C l a i m a n t WCB 8 5 - 0 1 4 8 9 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The SAIF C o r p o r a t i o n has requested r e c o n s i d e r a t i o n o f 
the Board's Order on Review dated March 7, 1986 i n which we 
reve r s e d t he Referee's award o f 10 p e r c e n t (32 degrees) 
unscheduled permanent d i s a b i l i t y f o r an upper t o r s o i n j u r y . SAIF 
re q u e s t s a u t h o r i z a t i o n t o o f f s e t o v e r p a i d permanent d i s a b i l i t y 
payments made pursuant t o the Referee's o r d e r a g a i n s t f u t u r e 
permanent d i s a b i l i t y awards. 
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SAIF's re q u e s t i s c o n t r a r y t o p r e v a i l i n g law. ORS 
656.313(2) p r o v i d e s t h a t an employer cannot recover from a 
c l a i m a n t any compensation t h a t i s p a i d pending review or appeal 
and which i s l a t e r h e l d not t o have been due. T h e r e f o r e , no 
o f f s e t w i l l be a u t h o r i z e d a g a i n s t f u t u r e awards o f compensation 
based on an overpayment due t o a Referee's o r d e r . See Hutchinson 
v. L o u i s i a n a - P a c i f i c , 67 Or App 577, 581, r e v , den., 297 Or 340 
( 1 9 8 4 ) ; George E.~Salleng, 37 Van N a t t a 1701, 1702 ( 1 9 8 5 ) . 

A c c o r d i n g l y , the request f o r r e c o n s i d e r a t i o n i s 
g r a n t e d . On r e c o n s i d e r a t i o n , the Board adheres t o and r e p u b l i s h e s 
i t s former o r d e r , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

J E R R Y W. McLARRIN, C l a i m a n t WCB 8 5 - 0 1 8 4 5 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
Cum m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of Referee N i c h o l s ' o r d e r 
which: (1) d e c l i n e d t o award a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y ; and (2) d e c l i n e d t o assess p e n a l t i e s and accompanying 
a t t o r n e y fees f o r an a l l e g e d u n t i m e l y payment o f temporary 
d i s a b i l i t y . On r e v i e w , c l a i m a n t contends t h a t he i s e n t i t l e d t o 
a d d i t i o n a l temporary d i s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . 

The Board a f f i r m s t h a t p o r t i o n of t h e Referee's o r d e r 
c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l temporary 
d i s a b i l i t y w i t h the f o l l o w i n g comments. 

We have p r e v i o u s l y found t h a t c l a i m a n t had e s t a b l i s h e d 
t h e c o m p e n s a b i l i t y of h i s a g g r a v a t i o n c l a i m s . J e r r y W. M c L a r r i n , 
37 Van N a t t a 1064 ( 1 9 8 5 ) . I n f i n d i n g t h e c l a i m s compensable, we 
noted t h a t c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y was not 
t h e n a t i s s u e . The p r e s e n t i s s u e a r i s e s from t h e June 27, 1985 
D e t e r m i n a t i o n Order which c l o s e d the a g g r a v a t i o n c l a i m s . Claimant 
contends t h a t h i s temporary d i s a b i l i t y compensation sh o u l d have 
commenced e f f e c t i v e October 14, 1983, t h e date h i s a g g r a v a t i o n 
c l a i m reopened, r a t h e r than March 7, 1984, as d i r e c t e d by t h e 
D e t e r m i n a t i o n Order. The Referee a f f i r m e d the D e t e r m i n a t i o n 
Order, c o n c l u d i n g t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a m e d i c a l 
v e r i f i c a t i o n o f h i s i n a b i l i t y t o work due t o h i s worsened 
c o n d i t i o n p r i o r t o March 7, 1984. 

Claimant c i t e s Donald A. Teem, 37 Van N a t t a 770 ( 1 9 8 5 ) , 
i n s u p p o r t o f h i s c o n t e n t i o n t h a t he i s e n t i t l e d t o an a d d i t i o n a l 
award of temporary d i s a b i l i t y b e g i n n i n g the date h i s a g g r a v a t i o n 
c l a i m reopened, r a t h e r than t h e date on which t h e evidence 
e s t a b l i s h e d a medical v e r i f i c a t i o n o f an i n a b i l i t y t o work. I n 
Teem, th e Board agreed w i t h the Referee's f i n d i n g t h a t a c l a i m a n t 
w i t h a 100 p e r c e n t unscheduled permanent d i s a b i l i t y award had 
e s t a b l i s h e d a compensable a g g r a v a t i o n . However, t h e Board 
m o d i f i e d a p o r t i o n o f t h e Referee's o r d e r which d i r e c t e d when t h e 
c l a i m s h o u l d be reopened. The Board concluded t h a t t h e c l a i m 
s h o u l d be reopened as of t h e date i t found t h a t t h e compensable 
c o n d i t i o n had worsened, r a t h e r than t h e date t h e c l a i m a n t 
s u b m i t t e d f o r s u r g e r y . C o n s i d e r i n g t h e c l a i m a n t ' s permanent 
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d i s a b i l i t y award, and s i n c e t h e r e a p p a r e n t l y was no c o n t e n t i o n 
t h a t t h e c l a i m a n t was a b l e t o work, t h e Board found t h a t temporary 
d i s a b i l i t y s h o u l d a l s o commence as, o f t h e date o f r e o p e n i n g . 

The p r e s e n t c l a i m i s d i s t i n g u i s h a b l e from Teem. Here, 
c l a i m a n t has r e c e i v e d a r e l a t i v e l y modest p r i o r permanent 
d i s a b i l i t y award o f 15 p e r c e n t unscheduled d i s a b i l i t y . Moreover, 
c l a i m a n t ' s a b i l i t y , or i n a b i l i t y , t o work i s d e f i n i t e l y a t i s s u e . 
Thus, u n l i k e Teem, a c o n c l u s i o n c o n c e r n i n g t h e date t o reopen t h e 
a g g r a v a t i o n c l a i m does not a u t o m a t i c a l l y c o i n c i d e w i t h c l a i m a n t ' s 
e n t i t l e m e n t t o temporary d i s a b i l i t y . 

Consequently, t o e s t a b l i s h h i s e n t i t l e m e n t t o temporary 
compensation, c l a i m a n t c o n t i n u e s t o have t h e burden o f p r o v i n g a 
me d i c a l v e r i f i c a t i o n o f h i s i n a b i l i t y t o work r e s u l t i n g from h i s 
worsened c o n d i t i o n . ORS 656.273(6). F o l l o w i n g our de novo re v i e w 
o f t h e r e c o r d , we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d 
t o prove e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s beyond those 
awarded by the D e t e r m i n a t i o n Order. 

A n t i c i p a t i n g t h a t we might a f f i r m t h i s p o r t i o n o f the 
Referee's o r d e r , c l a i m a n t has requested t h a t t h i s m a t t e r be 
remanded f o r t he t a k i n g o f f u r t h e r evidence. Claimant a s s e r t s 
t h a t i n r e l i a n c e on Teem he chose t o proceed t o h e a r i n g w i t h o u t 
o b t a i n i n g f u r t h e r m e d i c a l evidence r e g a r d i n g h i s i n a b i l i t y t o 
work. Claimant's p o s i t i o n i s "simp l y t h a t i f t h e Board does 
r e j e c t t h e Teem case, then i t i s e n t i r e l y a p p r o p r i a t e t o a l l o w a 
remand." 

We deny t h e request f o r remand. We are not persuaded 
t h a t t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). Moreover, i t has not 
been shown t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due 
d i l i g e n c e b e f o r e t he h e a r i n g . D e l f i n a P. Lopez, 37 Van N a t t a 164, 
170 ( 1 9 8 5 ) . Claimant's r e l i a n c e on h i s i n t e r p r e t a t i o n o f Teem and 
h i s d e c i s i o n not t o o b t a i n f u r t h e r evidence i s a t a c t i c a l d e c i s i o n 
which does not e n t i t l e him t o remand under t he Lopez s t a n d a r d . 

We r e v e r s e t h a t p o r t i o n o f the Referee's o r d e r which 
d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e s . We conclude t h a t 
t h e employer unreasonably f a i l e d t o p r o m p t l y comply w i t h a 
D e t e r m i n a t i o n Order. 

The employer s t i p u l a t e d t h a t i t p a i d temporary 
d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d e x t e n d i n g from March 7, 1984 
th r o u g h June 6, 1984, t h e date o f i t s d e n i a l o f the a g g r a v a t i o n 
c l a i m . Once i t s d e n i a l was s e t a s i d e , t he c l a i m was c l o s e d by t h e 
June 27, 1985 D e t e r m i n a t i o n Order which d i r e c t e d t h e employer t o 
pay temporary d i s a b i l i t y between March 7, 1984 and June 24, 1984. 
The employer d i d not pay the a p p r o x i m a t e l y 18 days of a d d i t i o n a l 
temporary d i s a b i l i t y u n t i l August 13, 1985, some 47 days a f t e r t h e 
issuance o f t h e D e t e r m i n a t i o n Order. The employer contends t h a t 
i t s f a i l u r e t o p r o m p t l y comply w i t h t h e D e t e r m i n a t i o n Order was 
" c l e a r l y i n a d v e r t e n t " i n t h a t t h e m a j o r i t y o f the temporary 
d i s a b i l i t y had been p a i d over a year e a r l i e r . The employer 
f u r t h e r a s s e r t s t h a t once c l a i m a n t ' s counsel brought t h e m a t t e r t o 
i t s a t t e n t i o n , t h e a d d i t i o n a l temporary d i s a b i l i t y was i m m e d i a t e l y 
p a i d . 

Temporary d i s a b i l i t y b e n e f i t s are due no l a t e r t h a n t h e 
14th day a f t e r t h e date o f any d e t e r m i n a t i o n or l i t i g a t i o n o r d e r 
which o r d e r s temporary d i s a b i l i t y . OAR OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . I f 
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t h e employer unreasonably delays i n pa y i n g compensation, t h e 
employer s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
o f t h e amounts then due p l u s any a t t o r n e y f e e s which may be 
assessed under ORS 656.382. ORS 656.262(10). The amount o f t h e 
p e n a l t y r e s t s l a r g e l y on the e x t e n t o f the d e l a y and t h e cogency 
of t h e employer's e x p l a n a t i o n . See Zelda M. B a h l e r , 33 Van N a t t a 
478, 479 (198 1 ) , r e v e r s e d on o t h e r grounds, 60 Or App 90 ( 1 9 8 2 ) . 

C o n s i d e r i n g t h e employer's e x p l a n a t i o n f o r i t s conduct 
and i t s immediate a c t i o n t o r e c t i f y i t s o v e r s i g h t , we d e c l i n e t o 
assess t h e maximum p e n a l t y . A c c o r d i n g l y , t h e employer i s assessed 
a 10 p e r c e n t p e n a l t y based on "the amounts then due and 
accompanying a t t o r n e y fees f o r i t s unreasonable f a i l u r e t o 
p r o m p t l y comply w i t h the D e t e r m i n a t i o n Order. The p e n a l t y s h a l l 
be based on the temporary d i s a b i l i t y due between June 6, 1984 and 
June 24, 1984. 

ORDER 

The Referee's order dated September 5, 1985 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f the o r d e r which 
d e c l i n e d t o assess a p e n a l t y and an accompanying a t t o r n e y ' s f e e i s 
r e v e r s e d . The employer i s ord e r e d t o pay a 10 p e r c e n t p e n a l t y 
based on the temporary d i s a b i l i t y due and payable between June 6, 
1984 and June 24, 1984 and an accompanying a t t o r n e y ' s f e e of 
$250. The remainder o f the Referee's o r d e r i s a f f i r m e d . 

RICHARD L . P E L L , C l a i m a n t WCB 8 4 - 0 9 5 1 5 
Mai a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s M a r c h 1 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
L i p t o n ' s o r d e r t h a t found t h a t c l a i m a n t ' s c l a i m was not 
p r e m a t u r e l y c l o s e d by the D e t e r m i n a t i o n Order dated August 27, 
1984. I n the a l t e r n a t i v e , c l a i m a n t asks t h a t we remand t h i s c l a i m 
t o t h e Referee f o r c o n s i d e r a t i o n of evidence generated a f t e r t h e 
r e c o r d had c l o s e d . The iss u e s on review are premature c l o s u r e and 
the p r o p r i e t y o f remand. 

Claimant compensably i n j u r e d h i s low back w h i l e l i f t i n g 
a couch i n June of 1978. The i n j u r y r e s u l t e d i n a laminectomy a t 
L5-S1. Claimant was d e c l a r e d m e d i c a l l y s t a t i o n a r y on A p r i l 5, 
1979, and a May 9, 1979 D e t e r m i n a t i o n Order awarded f i v e p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e low back. 
Claimant's c o m p l a i n t s c o n t i n u e d t h e r e a f t e r , however, and on 
May 2 1 , 1979 he was a d m i t t e d t o a h o s p i t a l f o r a myelogram, 
performed by Dr. Smith. The myelogram was n e g a t i v e and c l a i m a n t 
was r e l e a s e d t o r e t u r n t o work i n June 1979. 

Claimant's c o m p l a i n t s c o n t i n u e d o f f and on f o r s e v e r a l 
y e a r s . I n October 1983 c l a i m a n t r e t u r n e d t o Dr. Hockey, w i t h whom 
he had p r e v i o u s l y t r e a t e d , c o m p l a i n i n g o f l e f t l e g r a d i a t i n g 
p a i n . The d i a g n o s t i c i m p r e s s i o n was a r e c u r r e n t L5-S1 h e r n i a t e d 
d i s k on the l e f t . A repeat laminectomy was performed. I n January 
1984 t h e SAIF C o r p o r a t i o n reopened the c l a i m r e t r o a c t i v e t o 
October 24, 1983. 

Claimant r e t u r n e d t o Dr. Hockey i n May 1984 w i t h 
c o n t i n u i n g l e f t l e g c o m p l a i n t s . He was then seen by a panel o f 
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O r t h o p a e d i c C o n s u l t a n t s on J u l y 1 1 , 1984. The p a n e l noted t h a t 
c l a i m a n t had e x p e r i e n c e d no change i n symptoms over a f o u r month 
p e r i o d . The C o n s u l t a n t s d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y 
w i t h m i l d l y moderate impairment. Dr. Hockey i s s u e d a r e p o r t i n 
which he c o n c u r r e d w i t h the panel's f i n d i n g s . A D e t e r m i n a t i o n 
Order then i s s u e d , awarding c l a i m a n t 35 p e r c e n t unscheduled 
d i s a b i l i t y f o r t h e low back and f i v e p e r c e n t scheduled d i s a b i l i t y 
f o r t h e l e f t l e g . The D e t e r m i n a t i o n Order was dated August 27, 
1984. 

Claimant's c o m p l a i n t s c o n t i n u e d . He r e t u r n e d t o Dr. 
Smith i n e a r l y November 1984. On December 18, SAIF a u t h o r i z e d t h e 
performance o f a r e p e a t myelogram, the r e s u l t s o f which were 
n e g a t i v e . A CT Scan was a l s o n e g a t i v e . 

Claimant a g a i n sought medical a t t e n t i o n i n June 1985. A 
magnetic resonance image demonstrated d i s c d e g e n e r a t i o n a t L5-S1 
and L3-4. The p o s s i b i l i t y o f a r e c u r r e n t h e r n i a t e d d i s c was a l s o 
suggested. A l t h o u g h Dr. Smith f e l t t h a t c l a i m a n t ' s c o n d i t i o n had 
remained e s s e n t i a l l y unchanged s i n c e h i s November 1984 
e x a m i n a t i o n , Dr. Smith proposed t h a t c l a i m a n t ' s c o n d i t i o n may n o t 
have been s t a t i o n a r y a t the time o f the August 1984 c l o s u r e . He 
r e q u e s t e d a u t h o r i t y t o p e r f o r m a b i l a t e r a l f a c e t b l o c k a t L5-S1. 
SAIF had a u t h o r i z e d s u r g e r y a t the time of the h e a r i n g b u t had 
d e f e r r e d reopening o f the c l a i m f o r the Board's c o n s i d e r a t i o n 
under our Own Motion a u t h o r i t y . ORS 656.278. On August 30, 1985 
Claimant r e q u e s t e d t h a t we reopen h i s c l a i m by way o f Own M o t i o n . 
On September 4, 1985 c l a i m a n t underwent s u r g e r y f o r b i l a t e r a l 
e x p l o r a t i o n , decompression, diskectomy and p o s t e r i o r lumbar 
i n t e r b o d y f u s i o n a t L5-S1. On September 12, 1985 we i s s u e d an 
o r d e r p o s t p o n i n g a c t i o n on the Own Motion r e q u e s t , pending our 
review of t h e p r e s e n t c l a i m . R i c h a r d L. P e l l , (WCB 85-0479M). 
Claimant r e q u e s t e d r e c o n s i d e r a t i o n of our o r d e r o f postponement. 
On October 15, 1985 we i s s u e d an order a d h e r i n g t o our 
postponement o r d e r . 

On t h e p r e s e n t c l a i m the Referee found from the r e c o r d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t the time o f t h e August 
1984 c l o s u r e but t h a t h i s c o n d i t i o n had s u b s e q u e n t l y worsened. On 
r e v i e w c l a i m a n t a s s e r t s t h a t the 1984 c l o s u r e was premature. He 
c i t e s W i l l i a m Bunce, 33 Or App 546 ( 1 9 8 1 ) , f o r t h e p r o p o s i t i o n 
t h a t c l a i m c l o s u r e may be determined t o have been premature i f i t 
i s l a t e r d i s c o v e r e d t h a t an o b j e c t i v e medical c o n d i t i o n e x i s t e d 
which d o c t o r s c o u l d not f i n d or were unable t o diagnose a t t h e 
t i m e o f c l o s u r e . Claimant argues t h a t h i s d i s k d e g e n e r a t i o n and 
p o s s i b l e h e r n i a t e d d i s k d i s c o v e r e d by way of magnetic resonance 
imaging a f t e r c l a i m c l o s u r e c o n s t i t u t e s a newly diagnosed 
c o n d i t i o n t h a t was not apparent a t the time o f c l o s u r e . 

Since our d e c i s i o n i n Bunce the c o u r t has r e p e a t e d l y 
h e l d t h a t a d e t e r m i n a t i o n of m e d i c a l l y s t a t i o n a r y s t a t u s i s t o be 
made s o l e l y on t h e evidence a v a i l a b l e a t t h e t i m e o f c l o s u r e . 
Subsequent developments i n c l a i m a n t ' s c o n d i t i o n are not t o be 
c o n s i d e r e d i n d e t e r m i n i n g whether c l o s u r e was a p p r o p r i a t e . 
S u l l i v a n v. Argonaut I n s . Co., 73 Or App 694, 697 ( 1 9 8 5 ) ; A l v a r e z 
v. GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) ; M a a r e f i v. SAIF, 
69 Or App 527 ( 1 9 8 4 ) . To t h e degree t h a t our d e c i s i o n i n Bunce i s 
i n c o n s i s t e n t w i t h t h e c o u r t ' s pronouncement, i t no l o n g e r 
c o n t r o l s . We agree w i t h t h e Referee t h a t as of t h e t i m e o f c l a i m 
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c l o s u r e , t h e evidence preponderated i n f a v o r o f a f i n d i n g t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . We, t h e r e f o r e , f i n d t h a t t h e 
August 27, 1984 D e t e r m i n a t i o n Order p r o p e r l y c l o s e d c l a i m a n t ' s 
c l a i m . 

I n h i s r e q u e s t f o r remand c l a i m a n t asks t h a t we r e t u r n 
t h i s case t o the Referee f o r the c o n s i d e r a t i o n o f a d d i t i o n a l 
m e d i c a l evidence generated a f t e r the h e a r i n g . The evidence 
a p p a r e n t l y c o n s i s t s of an o p e r a t i v e r e p o r t from Dr. Smith. 
Claimant a s s e r t s t h a t the r e p o r t i s evidence t h a t c l a i m a n t was 
s u f f e r i n g from a d i s c h e r n i a t i o n a t the time o f 1984 c l a i m c l o s u r e 
and t h a t he was, t h e r e f o r e , not m e d i c a l l y s t a t i o n a r y . 

While we f i n d i n t h i s o rder t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y based on the evidence a v a i l a b l e a t the t i m e o f c l o s u r e , 
we s h a l l c o n s i d e r evidence generated a f t e r t h e h e a r i n g on t h e 
premature c l o s u r e i s s u e i n our Own Motion d e t e r m i n a t i o n o f 
c l a i m a n t ' s c l a i m . The request t o remand i s , t h e r e f o r e , d e n i e d . 

ORDER 

The Referee's o r d e r dated August 5, 1985 i s a f f i r m e d . 

RENE L . PE N C E , C l a i m a n t WCB 8 2 - 1 0 3 2 9 & 8 4 - 1 3 4 3 4 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y M a r c h 1 8 , 1 9 8 6 
M a r s h a l l C. C h e n e y , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee 
Tenenbaum's order which: (1) upheld I n d u s t r i a l I n d e m n i t y ' s 
p a r t i a l d e n i a l of c l a i m a n t ' s October 1981 low back i n j u r y c l a i m ; 
(2) awarded temporary t o t a l d i s a b i l i t y compensation from June 10 
t h r o u g h August 30, 1982; (3) awarded temporary p a r t i a l d i s a b i l i t y 
compensation from August 30 t h r o u g h November 3, 1982; (4) awarded 
temporary t o t a l d i s a b i l i t y compensation from August 3 t h r o u g h 
September 10, 1984; and (5) o t h e r w i s e a f f i r m e d c l o s u r e o f the 
c l a i m by the D e t e r m i n a t i o n Order dated October 22, 1984. The 
Referee a l s o recommended t h a t the SAIF C o r p o r a t i o n ' s d e n i a l o f own 
motion reopening of c l a i m a n t ' s January 1977 low back i n j u r y c l a i m 
be u p h e l d . Claimant a l s o argues t h a t the Referee s h o u l d have 
awarded i n t e r i m compensation f o r the c l a i m under ORS 656.278 f o r 
medical s e r v i c e s r e l a t e d t o the 1977 low back i n j u r y c l a i m . The 
i s s u e s on review are c o m p e n s a b i l i t y o f requested back s u r g e r y as a 
new i n j u r y or as an own motion worsening o f a p r i o r i n j u r y , 
temporary t o t a l d i s a b i l i t y compensation, premature c l o s u r e , and 
i n t e r i m compensation on an own motion c l a i m . 

On the i s s u e s o f c o m p e n s a b i l i t y of the requested s u r g e r y 
and premature c l o s u r e , the Board a f f i r m s the o r d e r o f the 
Referee. On the i s s u e of i n t e r i m compensation on the own motion 
c l a i m , we f i n d t h a t the c l a i m was f i r s t r a i s e d i n c l a i m a n t ' s r e p l y 
argument b e f o r e the Referee and was not an i s s u e r a i s e d a t or 
b e f o r e the h e a r i n g ; t h e r e f o r e , we w i l l not c o n s i d e r i t on r e v i e w . 
See C l a r k v. SAIF, 50 Or App 319 (1981). 

Claimant was i n j u r e d on October 23, 1981 i n a t r u c k 
a c c i d e n t i n Idaho when he was r e t u r n i n g t o Oregon. Claimant has 
been o f f work s i n c e the date of h i s i n j u r y . Dr. C a s t e r l i n e , an 
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Oregon p h y s i c i a n , examined c l a i m a n t s h o r t l y a f t e r t h e October 1981 
a c c i d e n t and r e p o r t e d t o t h e employer t h a t c l a i m a n t would have no 
ti m e l o s s due t o h i s i n j u r i e s . Dr; C a s t e r l i n e " i n i t i a t e d " an 827, 
p h y s i c i a n ' s f i r s t r e p o r t o f i n d u s t r i a l i n j u r y , on October 26, 1981 
which would have been s u f f i c i e n t f o r c l a i m a n t t o have e s t a b l i s h e d 
t h a t he had a c l a i m . ORS 656.310(2); see C o l v i n v. I n d u s t r i a l 
I n d e m n i t y , 75 Or App 87 (1 9 8 5 ) ; Evans v. SAIF, 62 Or App 182 
( 9 8 3 ) ; B i l l y J. Eubanks, 35 Van Natta 131 (1983). 

Claimant was an Oregon r e s i d e n t who was h i r e d i n Oregon 
and who o p e r a t e d t r u c k s out of the employer's Oregon t e r m i n a l . He 
wished t o f i l e h i s work e r s ' compensation c l a i m i n Oregon, b u t t h e 
employer and i n s u r e r i n s i s t e d t h a t i t be f i l e d i n Idaho r e l y i n g on 
H o l l i n g s w o r t h v. May T r u c k i n g , 59 Or App 531, r e v , den., 294 Or 
212 ( 1 9 8 2 ) . The c l a i m was a p p a r e n t l y accepted and processed 
a c c o r d i n g t o Idaho law. 

Dr. Poulson examined c l a i m a n t f o r the f i r s t t i m e on 
December 3, 1981 and r e p o r t e d c l a i m a n t was unable t o work due t o 
h i s i n d u s t r i a l i n j u r y s i n c e t h a t t i m e , based on h i s o b s e r v a t i o n o f 
c l a i m a n t . On June 9, 1982 Dr. Rosenbaum examined c l a i m a n t and 
opined t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . On June 15, 1982 
Dr. Poulson opined t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t 
c l a i m a n t had a permanent d i s a b i l i t y due t o p a i n which p r e v e n t e d 
c l a i m a n t ' s r e t u r n t o work as a t r u c k d r i v e r b u t s h o u l d a l l o w l i g h t 
t o medium c a p a c i t y work. I n August 1982 Dr. Poulson r e p o r t e d t h a t 
t he c l a i m c o u l d be c l o s e d a t any time w i t h d i s a b i l i t y based on 
m i l d p a i n . 

I n August 1982, when temporary d i s a b i l i t y compensation 
was t e r m i n a t e d i n Idaho, c l a i m a n t f i l e d an 801 c l a i m form f o r 
b e n e f i t s under Oregon Workers' Compensation Law. I n November 1982 
I n d u s t r i a l I n d e m n i t y denied c o m p e n s a b i l i t y o f the c l a i m because i t 
d e n i e d c l a i m a n t was a s u b j e c t worker under Oregon's Workers' 
Compensation Law. Claimant requested a h e a r i n g . The p a r t i e s 
agreed t o d e l a y the h e a r i n g u n t i l a d e c i s i o n was o b t a i n e d from t he 
Court o f Appeals i n r e l a t e d cases, i n c l u d i n g t h a t o f Norman 
W r i g h t . On May 9, 1984 the Court o f Appeals i s s u e d i t s o p i n i o n i n 
Wr i g h t v. I n d u s t r i a l I n d e mnity Co., 68 Or App 302, which changed 
case law upon which I n d u s t r i a l I n d e mnity had r e l i e d t o deny 
c o m p e n s a b i l i t y under Oregon law. I n d u s t r i a l I n d e m n i t y delayed 
u n t i l September 1984 t o i n f o r m c l a i m a n t t h a t i t accepted h i s c l a i m 
under Oregon law, t o pay him the d i f f e r e n c e between Idaho and 
Oregon compensation, and s i m u l t a n e o u s l y t o deny r e s p o n s i b i l i t y f o r 
h i s back c o n d i t i o n . 

On October 8, 1984 I n d u s t r i a l I n d e m n i t y a p p l i e d f o r a 
D e t e r m i n a t i o n Order from t he E v a l u a t i o n D i v i s i o n o f the Workers' 
Compensation Department. The Department i s s u e d i t s o r d e r dated 
October 22, 1984 which awarded temporary t o t a l d i s a b i l i t y f rom 
December 3, 1981 th r o u g h June 9, 1982, the date c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y a c c o r d i n g t o the r e p o r t o f Dr. Rosenbaum. 
The Referee found t h a t c l a i m a n t was a l s o e n t i t l e d t o : ( 1) 
temporary t o t a l d i s a b i l i t y compensation from June 10 t h r o u g h 
August 30, 1982, t h e date c l a i m a n t f i l e d h i s f o r m a l c l a i m f o r 
Oregon b e n e f i t s ; (2) temporary p a r t i a l d i s a b i l i t y compensation 
from August 31 t h r o u g h November 3, 1982, the date I n d u s t r i a l 
I n d e m n i t y i s s u e d i t s f o r m a l d e n i a l o f the c l a i m f o r Oregon 
b e n e f i t s ; and (3) i n t e r i m compensation from February 28 t h r o u g h 
September 10, 1984 based on an a g g r a v a t i o n c l a i m f o r the low back 
c o n d i t i o n . September 10, 1984 was t h e date I n d u s t r i a l I n d e m n i t y 
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i s s u e d i t s f o r m a l d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back 
i n j u r y . 

To summarize, c l a i m a n t s u b m i t t e d a c l a i m f o r b e n e f i t s on 
October 26, 1981. He was o f f work due t o h i s i n d u s t r i a l i n j u r y , i n 
t h e o p i n i o n o f t h e a t t e n d i n g p h y s i c i a n , s i n c e a t l e a s t December 3, 
1981. The a t t e n d i n g p h y s i c i a n , Dr. Poulson, never r e l e a s e d 
c l a i m a n t t o r e t u r n t o h i s r e g u l a r work, d r i v i n g a t r u c k , and 
c l a i m a n t never d i d , i n f a c t , r e t u r n t o h i s r e g u l a r work. Dr. 
Rosenbaum f i r s t opined c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
June 9, 1982. Dr. Poulson r e p o r t e d c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on June 15 and on August 30, 1982. We do not know t h e 
s t a t u s o f the c l a i m under Idaho p r o c e s s i n g law, but I n d u s t r i a l 
I n d e m n i t y d i d not process t h e c l a i m under Oregon law u n t i l i t 
r e c e i v e d the 801 form i n August 1982 and f o r m a l l y denied t h e o v e r t 
r e q u e s t f o r b e n e f i t s under Oregon law i n November 1982. I t a l s o 
processed the c l a i m a f t e r i t subsequently conceded c o m p e n s a b i l i t y 
i n September 1984. The f i r s t D e t e r m i n a t i o n Order i s s u e d 
October 22, 1984. 

The employer or i n s u r e r must c o n t i n u e t o pay temporary 
t o t a l d i s a b i l i t y compensation t o an i n j u r e d worker whose c l a i m i s 
i n open s t a t u s u n t i l the worker r e t u r n s t o r e g u l a r work, i s 
r e l e a s e d by the a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r work or 
" u n t i l t e r m i n a t i o n o f such payments i s a u t h o r i z e d f o l l o w i n g 
e x a m i n a t i o n o f the medical r e p o r t s s u b m i t t e d t o the E v a l u a t i o n 
D i v i s i o n . " ORS 656.268(2); Volk v. SAIF, 73 Or App 643 (1985); 
Jackson v. SAIF, 7 Or App 109 ( 1 9 7 1 ) ; J o e l I . H a r r i s , 36 Van N a t t a 
829 ( 1 9 8 4 ) ; a f f ' d mem., 72 Or App 591 (1985). The f a c t t h a t 
c l a i m a n t may have been, and i n t h i s case was, m e d i c a l l y s t a t i o n a r y 
f o r 28 months b e f o r e the E v a l u a t i o n D i v i s i o n i s s u e d i t s 
D e t e r m i n a t i o n Order does not abrogate the c l e a r s t a t u t o r y mandate 
t h a t temporary d i s a b i l i t y compensation be p a i d u n t i l the 
E v a l u a t i o n D i v i s i o n speaks. See L e s t e r v. Weyerhaeuser Co., 70 Or 
App 307 ( 1 9 8 4 ) ; Georgia P a c i f i c v. A w m i l l e r , 64 Or App 56 (1983). 
We conclude t h a t c l a i m a n t i s e n t i t l e d t o payment o f temporary 
d i s a b i l i t y compensation d u r i n g the p e r i o d from December 3, 1981 
t h r o u g h October 22, 1984. The i n s u r e r s h a l l be a l l o w e d t o o f f s e t 
amounts a l r e a d y p a i d as temporary d i s a b i l i t y compensation and 
i n t e r i m compensation. 

The Referee r e l i e d on Sharon L. Bracke, 36 Van N a t t a 
1245 ( 1 9 8 4 ) , r e v ' d on o t h e r grounds, 78. Or App 1 2 8 (CA A33433, 
February 26, 1986), t o deny compensation d u r i n g t h a t p e r i o d 
between t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y under Oregon law 
and t h e f i r s t r e p o r t by Dr. Bernson t h a t c l a i m a n t ' s i n j u r i e s 
r e q u i r e d low back s u r g e r y . I n Bracke, t h e r e was a c l a i m f i l e d 
w i t h t h r e e employers f o r an o c c u p a t i o n a l d i s e a s e . A l l of the 
i n s u r e r s denied c o m p e n s a b i l i t y . Pending u l t i m a t e d e t e r m i n a t i o n o f 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y , no i n s u r e r processed t h e 
c l a i m . When the l e g a l proceedings f i n a l l y e s t a b l i s h e d 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y , the c l a i m a n t had been m e d i c a l l y 
s t a t i o n a r y f o r more than two y e a r s . Once c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y were f i n a l l y d e t e r m i n e d , the r e s p o n s i b l e i n s u r e r 
p r o m p t l y requested and o b t a i n e d a D e t e r m i n a t i o n Order which 
awarded temporary d i s a b i l i t y compensation through the m e d i c a l l y 
s t a t i o n a r y d a t e . The Board approved t h i s r e s u l t i n t h e l i m i t e d 
c i r c u m s t a n c e where t h e r e was l e g i t i m a t e c o n f u s i o n among i n s u r e r s 
about who s h o u l d process a c l a i m t h a t was reasonably denied b o t h 
as t o c o m p e n s a b i l i t y and r e s p o n s i b i l i t y and when the i n s u r e r 
u l t i m a t e l y found r e s p o n s i b l e f o r compensation p r o m p t l y processed 
t h e c l a i m c o r r e c t l y t o c l o s u r e . 
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We do not have the e x t e n u a t i n g c i r c u m s t a n c e s i n t h i s 
case t h a t were p r e s e n t i n Bracke., I n t h i s case, t h e r e was no 
doubt who was t o process the c l a i m or whether t h e r e was 
w o r k - r e l a t e d d i s a b i l i t y . The o n l y doubt t h a t e x i s t e d was whether 
Oregon compensation law would u l t i m a t e l y a p p l y . Claimant was 
e n t i t l e d t o temporary d i s a b i l i t y compensation u n t i l c l o s u r e by t h e 
D e t e r m i n a t i o n Order. 

ORDER 

The Referee's o r d e r dated May 14, 1985 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . Claimant i s awarded temporary 
d i s a b i l i t y compensation from December 3, 1981 t h r o u g h October 22, 
1984 l e s s amounts a l r e a d y p a i d . Claimant's a t t o r n e y i s awarded 25 
p e r c e n t of t h e a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , n o t 
t o exceed $750 as a reasonable a t t o r n e y ' s f e e . The remainder o f 
t h e Referee's o r d e r i s a f f i r m e d . 

ROBERT L . SLOTMAN, C l a i m a n t WCB 8 3 - 0 7 6 6 0 
W i l l i a m B a s s e t t , C l a i m a n t ' s A t t o r n e y M a r c h 1 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Galt o n ' s 
o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s d e r m a t i t i s 
c o n d i t i o n . The i s s u e on review i s c o m p e n s a b i l i t y . 

Claimant was employed by a r o o f i n g m a n u f a c t u r e r . He 
worked f o r f o u r years as a s p l i c e r of f a b r i c a t e d f i b e r g l a s s . He 
was exposed t o f i b e r g l a s s and f i b e r g l a s s d u s t w h i l e d o i n g h i s 
work. Claimant s p e c i f i c a l l y denied t h a t he s u f f e r e d any s k i n 
c o n d i t i o n d u r i n g h i s f o u r years o f h a n d l i n g f i b e r g l a s s as a 
s p l i c e r . A f t e r a s h o r t l a y o f f , c l a i m a n t began work as a r o l l 
t e n d er on t h e d r y end o f g l a s s f i b e r manufacture. W i t h i n a month 
of b e g i n n i n g the new j o b , c l a i m a n t developed "red b l o t c h e s a l l 
over" and i n d i c a t e d t h a t he had a rash on h i s f a c e , h i s arms, and 
s h o u l d e r s . Claimant r e p o r t e d t o h i s s u p e r v i s o r t h a t he had a 
problem and went t o a g e n e r a l p r a c t i t i o n e r f o r a s s i s t a n c e . The 
g e n e r a l p r a c t i t i o n e r recommended t r e a t m e n t and r e f e r r e d c l a i m a n t 
t o a d e r m a t o l o g i s t . The d e r m a t o l o g i s t t r e a t e d t h e r a s h w i t h 
m e d i c a t i o n s . The c o n d i t i o n e v e n t u a l l y spread over c l a i m a n t ' s body 
and onto h i s r i g h t l e g . The c o n d i t i o n took a p p r o x i m a t e l y one year 
t o h e a l . Claimant t e s t i f i e d t h a t h i s c o n d i t i o n d i d not g e t any 
worse a f t e r he was removed from exposure t o f i b e r g l a s s . 

Claimant's f i r s t p h y s i c i a n c o n t a c t was on May 27, 1983. 
The g e n e r a l p r a c t i t i o n e r , Dr. Hoggard, wrote a s h o r t note t h a t 
c l a i m a n t had been t o the d o c t o r ' s o f f i c e and t h e d o c t o r a u t h o r i z e d 
r e t u r n t o work on May 28, 1983. The f i r s t e x a m i n a t i o n by t h e 
d e r m a t o l o g i s t , Dr. Goodkin, was on May 3 1 , 1983. I n h i s r e p o r t 
Dr. Goodkin w r o t e t h a t c l a i m a n t had " p r u r i t i s p o s s i b l y r e l a t e d t o 
f i b e r g l a s s exposure and secondary i n f e c t i o n , f a c e , arms, 
s h o u l d e r s , " r e l e a s e d c l a i m a n t t o r e t u r n t o work t h e same day, 
p r e s c r i b e d m e d i c a t i o n , and checked the box t h a t i n d i c a t e d t h a t i t 
was "undetermined" whether the c o n d i t i o n was work r e l a t e d . 
Claimant decided w i t h o u t a d v i c e from e i t h e r d o c t o r t h a t h i s 
c o n d i t i o n was a hazard t o f e l l o w employes and d i d not r e t u r n t o 
work. The employer t e r m i n a t e d c l a i m a n t on June 1 , 1983 f o r 
f a i l u r e t o r e t u r n t o work w i t h o u t cause. 
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On June 8, 1983 c l a i m a n t o b t a i n e d a s h o r t note from Dr. 
Hoggard which s a i d i n i t s e n t i r e t y : "Robert has f i b e r g l a s s 
r e l a t e d d e r m a t i t i s and has been r e f e r r e d t o a d e r m a t o l o g i s t . " On 
June 17 # 1983 c l a i m a n t s i g n e d a c l a i m f o r workers' compensation 
b e n e f i t s . On J u l y 15, 1983 SAIF denied the c l a i m . 

On August 9, 1983 c l a i m a n t "caught" Dr. Goodkin o u t s i d e 
the d o c t o r ' s o f f i c e and p r e s e n t e d a supplemental a c c i d e n t form f o r 
a u t h o r i z a t i o n o f t i m e l o s s . The d o c t o r w r o t e on t h e form t h a t 
c l a i m a n t was a u t h o r i z e d t o r e t u r n t o work as of J u l y 25, 1983. No 
responses were g i v e n t o the o t h e r q u e s t i o n s on t h e r e p o r t f o r m , 
i n c l u d i n g which day was t h e f i r s t day of a u t h o r i z e d time l o s s . 

Dr. Goodkin's c h a r t n o t e s are c l e a r t h a t t h e d o c t o r ' s 
o p i n i o n of a c a u s a l c o n n e c t i o n w i t h employment exposure became 
l e s s and l e s s c e r t a i n t h e more he observed and c o n s i d e r e d 
c l a i m a n t ' s c o n d i t i o n . Dr. Hoggard's u l t i m a t e o p i n i o n was p r o v i d e d 
by l e t t e r dated February 22, 1984: 

" I n regards t o your q u e s t i o n about 
[ c l a i m a n t ] , whether h i s problems were 
r e l a t e d t o f i b e r g l a s s , asbestos, or o t h e r 
problems; I b e l i e v e t h a t he d i d have 
i m p e t i g o which was r e l a t e d t o f i b e r g l a s s 
d e r m a t i t i s . I t i s something t h a t I am n o t 
used t o d e a l i n g w i t h and, because of t h a t , 
I asked him t o see Dr. Peter Goodkin, a 
d e r m a t o l o g i s t who would be more apt t o d e a l 
w i t h t h i s . 

"My u n d e r s t a n d i n g i s Dr. Goodkin f e l t t h a t 
t h i s may be r e l a t e d t o d e r m a t i t i s . I would 
c l a r i f y t h a t w i t h him, however, my f e e l i n g 
i s t h a t t h i s was due t o d e r m a t i t i s . " 

Dr. Goodkin's u l t i m a t e o p i n i o n was p r o v i d e d by l e t t e r 
d ated March 13, 1984: 

"You a l r e a d y have my d i a g n o s i s and 
e x p l a n a t i o n from p r e v i o u s c h a r t n o t e s . I 
p r e v i o u s l y s t a t e d t h a t [ c l a i m a n t ] ' s 
problems c o u l d have been i n i t i a t e d by 
f i b e r g l a s s . You asked me i f t h i s was 
remote p o s s i b i l i t y or a p r o b a b i l i t y . I n 
a l l l i k e l i h o o d , i t i s somewhere i n 
between. C e r t a i n l y f i b e r g l a s s i s known t o 
be a b l e t o c r e a t e t h i s t y pe o f d e r m a t i t i s . 
I t i s , however, unusual t o develop 
p r o t r a c t e d and r e c u r r e n t bouts o f i n f e c t i o n 
a f t e r t h e i n i t i a l exposure." 

The Referee c o n s i d e r e d standards o f p r o o f by which 
c l a i m a n t had t o prove t h a t h i s c o n d i t i o n arose out o f and i n t h e 
course of h i s employment under e i t h e r i n d u s t r i a l i n j u r y o r 
o c c u p a t i o n a l disease t h e o r i e s . He concluded t h a t c l a i m a n t met h i s 
burden o f p r o o f under e i t h e r the i n j u r y or disease t h e o r y . He 
reasoned as f o l l o w s : 

" S i t t i n g as a q u a s i - j u r y , I f i n d t he 
t o t a l i t y o f p e r s u a s i v e evidence i n t h e 
r e c o r d , i n c l u d i n g c l a i m a n t ' s r e l i a b l e and 
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c r e d i b l e t e s t i m o n y and t h e we i g h t o f t h e 
med i c a l r e p o r t s , convinces me t h a t c l a i m a n t 
s u s t a i n e d e i t h e r a compensable I I n d u s t r i a l ] 
I t n j u r y ] or 0 [ c c u p a t i o n a l ] D f i s e a s e ] 
r e s u l t i n g i n h i s f i b e r g l a s s d e r m a t i t i s . 
G a r b u t t v. SAIF, 297 Or 148 (198 4 ) . The 
f a c t t h a t c l a i m a n t ' s r e a c t i o n t o t h e work 
exposures was unusual i n s e v e r i t y and/or 
d u r a t i o n does not i n any way d i m i n i s h t h e 
c o m p e n s a b i l i t y o f h i s c l a i m . I b e l i e v e t h e 
case a t bar i s f a r s t r o n g e r than t he r e s 
i p s a l o q u i t u r argument made by c l a i m a n t and 
seemingly adopted by the Court o f Appeals. 
Bradshaw v. SAIF, 69 Or App 587 (1 9 8 4 ) . " 

We have no reason t o q u e s t i o n t he Referee's f i n d i n g o f 
c r e d i b i l i t y . On those m a t t e r s on which c l a i m a n t was competent t o 
t e s t i f y , t h e r e i s no reason t o doubt t h e accuracy and v e r a c i t y o f 
c l a i m a n t ' s s t a t e m e n t s . On those m a t t e r s on which c l a i m a n t was not 
competent t o t e s t i f y , which i n c l u d e m a t t e r s o f med i c a l c a u s a t i o n , 
we c o n s i d e r h i s o p i n i o n s and statements t o be wor t h y o f no w e i g h t . 

On t h e i s s u e whether c l a i m a n t s u f f e r e d from an 
i n d u s t r i a l i n j u r y , we f i n d t h a t c l a i m a n t ' s g r a d u a l appearance o f 
s i g n s o f d e r m a t i t i s over a f i v e day p e r i o d w i t h o u t some 
i d e n t i f i a b l e p r e c i p i t a t i n g c a u s a l event p r e c l u d e s a f i n d i n g f o r 
c l a i m a n t . There was no d i s c r e t e p e r i o d o f time i n which c l a i m a n t 
was i n j u r e d a f t e r which s i g n s and symptoms of i n j u r y appeared. 
Claimant f a i l e d t o c a r r y h i s burden o f p r o o f t h a t h i s c o n d i t i o n 
r e s u l t s from an i n d u s t r i a l i n j u r y . 

On t h e i s s u e whether c l a i m a n t s u f f e r e d from an 
o c c u p a t i o n a l d i s e a s e , c l a i m a n t must prove by a preponderance o f 
the evidence t h a t exposure t o some d i s e a s e - p r o d u c i n g element i n 
the course o f h i s employment was t h e major c o n t r i b u t i n g cause o f 
h i s r e s u l t i n g c o n d i t i o n as compared t o a l l o t h e r causes. D e t h l e f s 
v. Hyster Co., 295 Or 298 (198 3 ) . Claimant's d e s c r i p t i o n o f a 
te m p o r a l c o n n e c t i o n alone does n o t meet t h e s t a n d a r d o f p r o o f 
w i t h o u t s y s t e m a t i c a l l y e x c l u d i n g o t h e r p r o b a b l e and l i k e l y causes 
o f t h e c o n d i t i o n . See Bradshaw v. SAIF, 69 Or App 587 ( 1 9 8 4 ) . 

Dr. Hoggard's o p i n i o n i s based on o n l y one e x a m i n a t i o n 
o f c l a i m a n t and p r o v i d e s no i n s i g h t i n t o how t h e d o c t o r concluded 
t h a t c l a i m a n t ' s c o n d i t i o n was a r e s u l t o f f i b e r g l a s s exposure 
o t h e r t h a n h i s r e l i a n c e on c l a i m a n t ' s s t a t e m e n t s . Dr. Hoggard's 
r e p e t i t i o n o f c l a i m a n t ' s c o n c l u s i o n does not t r a n s f o r m t h a t 
c o n c l u s i o n i n t o a me d i c a l o p i n i o n s u p p o r t i n g c a u s a t i o n u n l e s s i t 
i s o t h e r w i s e s u p p o r t e d . Moe v. C e i l i n g Systems, 44 Or App 429 
(1 9 8 0 ) ; M a r j o r i e Hearn, 36 Van Nat t a 1300 (198 4 ) . Dr. Hoggard 
f i n a l l y s t a t e d t h a t he was not accustomed t o d e a l i n g w i t h 
d e r m a t i t i s and d e f e r r e d t o Dr. Goodkin on the q u e s t i o n o f 
c a u s a t i o n . We g i v e l i t t l e w e ight t o Dr. Hoggard's summary 
c o n c l u s i o n o f i n d u s t r i a l c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n . 

Dr. Goodkin's u l t i m a t e o p i n i o n i s based on f o u r 
e x a m i n a t i o n s over a t h r e e month p e r i o d . I t does n o t r e l y s o l e l y 
on c l a i m a n t ' s s t a t e m e n t s because he had t h e o p p o r t u n i t y t o observe 
f o r h i m s e l f t h e n a t u r e and course o f c l a i m a n t ' s c o n d i t i o n . He 
f i n a l l y concluded t h a t t h e c o n d i t i o n was " f a c t i t i o u s d e r m a t i t i s " 
which was not t h e p r o b a b l e r e s u l t o f exposure t o something a t 
work. He e x p l i c i t l y s t a t e d t h a t i t was m e d i c a l l y improbable t h a t 
c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o i n d u s t r i a l exposure. 
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We are persuaded by Dr. Goodkin's o p i n i o n t h a t 
c l a i m a n t ' s c o n d i t i o n may have been caused by exposure t o 
f i b e r g l a s s a t work, but t h a t i t i s not p r o b a b l e t h a t employment 
exposure was m e d i c a l l y c a u s a l . The Board r e l i e s on t h e o p i n i o n o f 
c l a i m a n t ' s t r e a t i n g d e r m a t o l o g i s t t h a t c l a i m a n t ' s c o n d i t i o n i s 
p r o b a b l y not t h e r e s u l t o f i n d u s t r i a l exposure as opposed t o some 
o t h e r unnamed cause. We are a l s o persuaded by Dr. Goodkin's f i n a l 
d i a g n o s i s o f " f a c t i t i a l d e r m a t i t i s " t h a t c l a i m a n t ' s c o n d i t i o n i s 
p r o b a b l y not r e l a t e d t o an i n d u s t r i a l exposure. T h e r e f o r e , we 
conclude t h a t c l a i m a n t f a i l e d t o c a r r y h i s burden o f p r o o f t h a t 
i n d u s t r i a l exposure was the major c o n t r i b u t i n g cause o f h i s s k i n 
c o n d i t i o n and SAIF's d e n i a l s h o u l d be r e i n s t a t e d and u p h e l d . 

ORDER 

The Referee's o r d e r i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s 
d e n i a l o f c o m p e n s a b i l i t y i s r e i n s t a t e d and upheld. 

BRUCE W. BROWN, C l a i m a n t WCB 8 4 - 1 1 1 4 8 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 1 9 , 1 9 8 6 
L i b e r t y N o r t h w e s t , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review o f Referee Baker's o r d e r 
which i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
f o r a low back i n j u r y from 15 p e r c e n t (48 d e g r e e s ) , as awarded by 
a September 28, 1984 D e t e r m i n a t i o n Order, t o 40 p e r c e n t (128 
d e g r e e s ) . On r e v i e w , the i n s u r e r contends t h a t the award s h o u l d 
be reduced. We agree and m o d i f y . 

Claimant was 31 years o f age a t the time o f h e a r i n g . I n 
March 1983, w h i l e w o r k i n g as a mobile home assembler, he s u s t a i n e d 
a l i f t i n g i n j u r y . Claimant c o n t i n u e d t o work and d i d not seek 
t r e a t m e n t u n t i l a p p r o x i m a t e l y t h r e e weeks l a t e r . Dr. K e l l e y , 
c h i r o p r a c t o r , diagnosed moderately severe lumbar s p r a i n , muscle 
spasms, and r i g h t s a c r a l p l e x u s r a d i c u l i t i s . Claimant c o n t i n u e d 
t o work, but h i s back p a i n and l e g numbness g r a d u a l l y worsened, 
e v e n t u a l l y f o r c i n g him t o l e a v e h i s employment i n June 1983. 

I n January 1984 c l a i m a n t came under the care o f Dr. 
M o r r i s o n , a C a l i f o r n i a o r t h o p e d i s t . Claimant d e s c r i b e d low back 
and r i g h t l e g p a i n a f t e r a m b u l a t i o n or f o l l o w i n g any type o f heavy 
l i f t i n g and t w i s t i n g . A CT scan r e v e a l e d a u n i l a t e r a l b u lge a t 
the L5-S1 d i s c , p r o m p t i n g an A p r i l 1984 c h e m o n u c l e o l y s i s . 

I n August 1984 Dr. M o r r i s o n r e p o r t e d t h a t c l a i m a n t had 
"made a d r a m a t i c r e c o v e r y and now i s c o m p l e t e l y asymptomatic." I n 
Dr. M o r r i s o n ' s o p i n i o n c l a i m a n t was p r e c l u d e d from heavy l i f t i n g , 
r e p e t i t i v e bending and s t o o p i n g . Dr. M o r r i s o n concluded t h a t 
c l a i m a n t had l o s t a p p r o x i m a t e l y o n e - h a l f o f h i s p r e - i n j u r y 
c a p a c i t y f o r heavy l i f t i n g , bending, or s t o o p i n g . 

I n February 1985 c l a i m a n t r e t u r n e d t o Dr. M o r r i s o n , 
r e p o r t i n g t h a t h i s symptoms had reappeared. Claimant a t t r i b u t e d 
t h i s reoccurence t o a sneezing episode. Dr. M o r r i s o n p r e s c r i b e d 
a n t i - i n f l a m m a t o r y m e d i c a t i o n and requested t h a t c l a i m a n t r e t u r n i n 
two weeks. Claimant has not sought t r e a t m e n t s i n c e t h e February 
1985 e x a m i n a t i o n . 
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I n May 1985 Dr. M o r r i s o n addressed t he e x t e n t o f 
c l a i m a n t ' s permanent low back impairment. Dr. M o r r i s o n o p i n e d 
t h a t c l a i m a n t s u s t a i n e d 25 p e r c e n t permanent impairment and t h a t 
h i s c u r r e n t symptoms were t o be expected. I f c l a i m a n t ' s p a i n 
became so severe t h a t he was unable t o p a r t i c i p a t e i n u s u a l d a i l y 
a c t i v i t i e s , Dr. M o r r i s o n mentioned t he p o s s i b i l i t y o f a 
decompression laminectomy. 

Claimant has an 11th grade e d u c a t i o n and no GED. His 
pas t work e x p e r i e n c e s have p r i m a r i l y i n v o l v e d manual l a b o r . For 
example, i n a d d i t i o n t o h i s experience as a mobile home assembler, 
he has worked as a c a r p e n t e r and car wash l a b o r e r . While i n t h e 
armed s e r v i c e s , he r e c e i v e d t r a i n i n g as a j e t engine mechanic. 
Claimant has purchased a p o r t a b l e p r e s s u r e washer, which he uses 
t o c l e a n b u s i n e s s e s , m o b i l e homes, and o t h e r b u i l d i n g s . While 
o f f e r i n g t o c l e a n an e s t a b l i s h m e n t , c l a i m a n t i n q u i r e s i n t o 
employment p o s s i b i l i t i e s . He a l s o has a p p l i e d f o r work a t 
assembly p l a n t s and t r u c k i n g companies t h a t need f o r k l i f t 
d r i v e r s . As of t h e h e a r i n g , c l a i m a n t ' s p r e s s u r e washer busine s s 
was "going r e a l slow" and h i s reemployment e f f o r t s had been 
u n s u c c e s s f u l . He r e a l i z e d t h a t i f h e . r e t u r n e d t o Oregon he would 
be e n t i t l e d t o v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s . However, f o r 
f i n a n c i a l reasons he has chosen t o remain i n C a l i f o r n i a . 

F o l l o w i n g the A p r i l 1984 chemonucleolysis c l a i m a n t ' s 
symptoms g r a d u a l l y d i s a p p e a r e d . However, prompted by the 
"sneezing episode," h i s p a i n r e t u r n e d i n e a r l y 1985. Claimant 
c u r r e n t l y e x p e r i e n c e s p a i n i n both l e g s and " l o c k i n g " i n h i s back 
when he bends over. The p a i n i s c o n s t a n t and i s worsening. These 
symptoms p r e v e n t him from p r o l o n g e d s i t t i n g or from l i f t i n g h i s 
one year o l d c h i l d . He a l s o does not engage i n household 
a c t i v i t i e s . Dr. M o r r i s o n has recommended a 25 pound l i f t i n g 
r e s t r i c t i o n . Claimant r e f r a i n s from t a k i n g p r e s c r i b e d m e d i c a t i o n 
because i t makes him "too d i z z y . " 

C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and 
s o c i a l / v o c a t i o n a l f a c t o r s , the Referee found t h a t t h e 
D e t e r m i n a t i o n Order's award o f 25 p e r c e n t permanent d i s a b i l i t y 
s h o u l d be i n c r e a s e d t o 40 p e r c e n t . We agree t h a t t h e 
D e t e r m i n a t i o n Order's award sh o u l d be i n c r e a s e d . However, we 
c o n s i d e r t h e Referee's award t o be e x c e s s i v e . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , 
we c o n s i d e r h i s p h y s i c a l impairment, which i n c l u d e s d i s a b l i n g 
p a i n , and a l l o f the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t 
f o r t h i n OAR 436-30-380. We do not apply these r u l e s as r i g i d 
mechanical c a l c u l a t i o n s t h a t are d e t e r m i n a t i v e o f t h e f i n a l 
r e s u l t . F r a i j o v. Fred N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 
F o l l o w i n g our de novo review o f the medical and l a y e v i d e n c e , and 
c o n s i d e r i n g t h e af o r e m e n t i o n e d g u i d e l i n e s , we conclude t h a t a 30 
p e r c e n t unscheduled permanent d i s a b i l i t y award a d e q u a t e l y 
compensates c l a i m a n t f o r h i s compensable i n j u r y . 

ORDER 

The Referee's c o r r e c t e d order dated August 26, 1985 i s 
m o d i f i e d . I n l i e u of t h e Referee's award, and i n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order's award o f 25 p e r c e n t (80 degrees) unscheduled 
permanent d i s a b i l i t y , c l a i m a n t i s awarded 5 p e r c e n t (16 d e g r e e s ) , 
which g i v e s him a t o t a l award t o date o f 30 p e r c e n t (96 degrees) 
unscheduled permanent d i s a b i l i t y f o r h i s compensable low back 
i n j u r y . Claimant's a t t o r n e y ' s f ee s h a l l be a d j u s t e d a c c o r d i n g l y . 
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L E W I S H. P A I G E , C l a i m a n t WCB 8 4 - 1 2 3 7 7 & 8 4 - 1 2 2 5 9 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 9 , 1 9 8 6 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members McMurdo and Lewis. 

Argonaut Insurance Co. r e q u e s t s review o f Referee 
Podnar's or d e r which: (1) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r a back c o n d i t i o n ; and (2) upheld U n i t e d Grocers 
Insu r a n c e ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , 
Argonaut contends t h a t U n i t e d Grocers i s r e s p o n s i b l e f o r 
c l a i m a n t ' s back c o n d i t i o n . U n i t e d Grocers c r o s s - r e q u e s t s r e v i e w , 
c o n t e n d i n g Argonaut sh o u l d be d i r e c t e d t o pay the t r a n s c r i p t i o n 
c o s t s f o r t h e d e p o s i t i o n s of t h r e e p h y s i c i a n s . 

The Board a f f i r m s t h a t p o r t i o n o f the Referee's o r d e r 
c o n c e r n i n g the r e s p o n s i b i l i t y i s s u e w i t h the f o l l o w i n g comments. 

Claimant compensably i n j u r e d h i s low back i n November 
1982, when he s l i p p e d and f e l l . He sought medical t r e a t m e n t , but 
missed no t i m e from work. U n i t e d Grocers was on t h e r i s k and 
processed the c l a i m as n o n d i s a b l i n g . Since t h i s i n j u r y c l a i m a n t 
has e x p e r i e n c e d low back and l e f t l e g symptoms. However, he 
c o n t i n u e d t o p e r f o r m h i s r e g u l a r work d u t i e s and sought no f u r t h e r 
m e d i c a l t r e a t m e n t f o r h i s symptoms u n t i l September 1984, a t which 
t i m e Argonaut was on the r i s k . His r e t u r n f o r medical t r e a t m e n t 
f o l l o w e d a l i f t i n g i n c i d e n t a t work a p p r o x i m a t e l y two weeks 
e a r l i e r . Since the i n c i d e n t c l a i m a n t ' s symptoms had become 
p r o g r e s s i v e l y worse. Subsequent t e s t i n g r e v e a l e d a h e r n i a t e d d i s c . 

I n i t i a l m e d ical o p i n i o n s suggested t h a t c l a i m a n t ' s 
c o n d i t i o n was d i r e c t l y r e l a t e d t o the 1982 i n j u r y and t h a t h i s 
work a c t i v i t i e s w h i l e Argonaut was on the r i s k had not m a t e r i a l l y 
c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n . However, r e c e n t d e p o s i t i o n s 
of the a t t e n d i n g p h y s i c i a n s i n d i c a t e t h a t c l a i m a n t ' s subsequent 
work a c t i v i t i e s a l s o c o n t r i b u t e d , i n v a r y i n g degrees, t o h i s 
p r e s e n t d i s a b i l i t y . 

I n f i n d i n g Argonaut r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
back c o n d i t i o n , t h e Referee r e l i e d upon I n d u s t r i a l I n d e m n i t y Co. 
v. Kearns, 70 Or App 583, 587 ( 1 9 8 4 ) , f o r the p r o p o s i t i o n t h a t "a 
r e b u t t a b l e presumption e x i s t s t h a t a c l a i m a n t ' s l a s t i n d u s t r i a l 
i n j u r y c o n t r i b u t e d i n d e p e n d e n t l y t o t h e worsened c o n d i t i o n and 
t h a t t h e i n s u r e r a t t h a t t i m e i s r e s p o n s i b l e . " Although we agree 
w i t h the Referee's u l t i m a t e c o n c l u s i o n r e g a r d i n g t h e r e s p o n s i b i l i t y 
i s s u e , we d i s a g r e e w i t h h i s r e l i a n c e on Kearns. 

I n Kearns, the i s s u e was which o f two p r i o r accepted 
back c l a i m s would be reopened as an a g g r a v a t i o n . Kearns d i d not 
i n v o l v e the q u e s t i o n as t o whether the p r e s e n t c l a i m f o r 
compensation was a r e s u l t of an a g g r a v a t i o n of an o l d i n j u r y or 
was a r e s u l t o f a new i n j u r y . Thus, the " r e b u t t a b l e p r e s u m p t i o n " 
i s t h a t the most r e c e n t accepted i n j u r y remains t h e cause o f 
c l a i m a n t ' s i n c r e a s e d d i s a b i l i t y . Kearns does not s t a n d f o r t h e 
p r o p o s i t i o n t h a t a s p e c i f i c i n c i d e n t i s presumed t o be a new 
i n j u r y , r a t h e r than an a g g r a v a t i o n o f an o l d i n j u r y . See S t a n l e y 
C. Phipps, 38 Van N a t t a 13 (January 14, 1986). Whether c l a i m a n t 
has s u f f e r e d a new i n j u r y or an a g g r a v a t i o n i s a q u e s t i o n o f f a c t , 
and the proper i n q u i r y i s whether c l a i m a n t ' s p r e s e n t c o n d i t i o n i s 
a c o n t i n u a t i o n o f the p r i o r i n j u r y or whether some subsequent 
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i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d i n a m a t e r i a l way t o c l a i m a n t ' s 
c o n d i t i o n . See Ceco Corp. v. B a i l e y , 71 Or App 782, 785 ( 1 9 8 5 ) . 

Where the t r i e r o f f a c t i s convinced t h a t the c l a i m a n t ' s 
d i s a b i l i t y was caused by s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s b u t i s 
unconvinced t h a t any one employment i s the more l i k e l y cause o f t h e 
d i s a b i l i t y , t he " l a s t i n j u r i o u s exposure" r u l e i s a p p l i e d . B o i s e 
Cascade Corp. v. S t a r b u c k , 296 Or 238, 245 ( 1 9 8 4 ) . I n s u c c e s s i v e 
i n j u r y cases "where a compensable i n j u r y a t one employment 
c o n t r i b u t e s t o a d i s a b i l i t y o c c u r r i n g d u r i n g a l a t e r employment 
i n v o l v i n g work c o n d i t i o n s capable of c a u s i n g d i s a b i l i t y , b u t which 
d i d n o t c o n t r i b u t e t o the d i s a b i l i t y , t he f i r s t employer i s 
l i a b l e . " Boise Cascade v. St a r b u c k , s u p r a . , 296 Or a t 244. 
However, i f t h e second i n c i d e n t c o n t r i b u t e s i n d e p e n d e n t l y t o t h e 
i n j u r y , t h e second i n s u r e r i s s o l e l y l i a b l e even i f the i n j u r y 
would have been much l e s s severe i n the absence of the p r i o r 
c o n d i t i o n , and even i f the p r i o r i n j u r y c o n t r i b u t e d t h e major p a r t 
t o t h e f i n a l c o n d i t i o n . Smith v. Ed's Pancake House, 27 Or App 361 
( 1 9 7 6 ) . 

F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , we are convinced t h a t c l a i m a n t ' s p r e s e n t d i s a b i l i t y was 
caused by s u c c e s s i v e w o r k - r e l a t e d i n c i d e n t s . However, we are 
unconvinced which i n c i d e n t was the more l i k e l y cause o f h i s 
d i s a b i l i t y . A c c o r d i n g l y , we a p p l y t h e " l a s t i n j u r i o u s exposure" 
r u l e . 

The preponderance of the evidence e s t a b l i s h e s t h a t 
c l a i m a n t ' s August 1984 l i f t i n g i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d 
i n a m a t e r i a l way t o h i s p r e s e n t d i s a b i l i t y . T h e r e f o r e , 
a p p l i c a t i o n o f t h e " l a s t i n j u r i o u s exposure" r u l e r e s t s 
r e s p o n s i b i l i t y on Argonaut. Our c o n c l u s i o n o f an independent 
c o n t r i b u t i o n i s f u r t h e r s u p p o r t e d by c l a i m a n t ' s h i s t o r y which 
i n c l u d e s : (1) a November 1982 " n o n d i s a b l i n g " low back s t r a i n 
r e q u i r i n g one medical t r e a t m e n t and no l o s s o f t i m e from work; (2) 
r e c u r r i n g symptoms, but no f u r t h e r m edical t r e a t m e n t f o r some 22 
months; (3) an August 1984 l i f t i n g i n c i d e n t ; (4) p r o g r e s s i v e l y 
worsening symptoms e v e n t u a l l y r e q u i r i n g medical a t t e n t i o n 
a p p r o x i m a t e l y two weeks a f t e r the l i f t i n g i n c i d e n t ; and (5) t h e 
d e t e c t i o n of a h e r n i a t e d d i s c . 

We r e v e r s e t h e Referee's r u l i n g t h a t U n i t e d Grocers was 
r e s p o n s i b l e f o r t h e c o s t s of t r a n s c r i b i n g t h r e e a t t e n d i n g 
p h y s i c i a n s ' d e p o s i t i o n s . 

I n advance o f t h e h e a r i n g Argonaut s u b m i t t e d m e d i c a l 
r e p o r t s and o p i n i o n s from t h r e e a t t e n d i n g p h y s i c i a n s . U n i t e d 
Grocers r e q u e s t e d t h e o p p o r t u n i t y t o cross-examine these 
p h y s i c i a n s . T h e r e a f t e r , each of the p h y s i c i a n s ' t e s t i m o n y was 
t a k e n by way of d e p o s i t i o n . Argonaut p a i d f o r the appearance 
c o s t s o f t h e c o u r t r e p o r t e r and the p h y s i c i a n s . However, Argonaut 
contended t h a t U n i t e d Grocers should be r e s p o n s i b l e f o r 
t r a n s c r i p t i o n c o s t s . Argonaut r e c o g n i z e d t h a t i t was b e i n g 
" h y p e r t e c h n i c a l " , but i t d e c l a r e d t h a t i t was making a s t a t e m e n t 
a g a i n s t t h e "over-use" o f d e p o s i t i o n s , p a r t i c u l a r l y i n 
r e s p o n s i b i l i t y cases. The Referee agreed w i t h Argonaut's argument 
and found U n i t e d Grocers r e s p o n s i b l e f o r t h e c o s t s o f t r a n c r i b i n g 
t h e d e p o s i t i o n s . 

Pursuant t o ORS 656.310(2) copies o f medical r e p o r t s 
s h a l l c o n s t i t u t e prima f a c i e evidence o f t h e i n f o r m a t i o n t h e y 
c o n t a i n , p r o v i d e d t h a t the d o c t o r s r e n d e r i n g t h e r e p o r t s consent 
t o submit t o c r o s s - e x a m i n a t i o n . A medical w i t n e s s "remains t h e 

- 2 4 4 -



w i t n e s s o f t h e p a r t y o f f e r i n g the medical r e p o r t s and t h a t p a r t y 
i s r e s p o n s i b l e f o r paying the fees and expenses i n c i d e n t t o h i s 
appearance as a w i t n e s s f o r c r o s s - e x a m i n a t i o n . " Hanna v. McGrew 
Bros. S a w m i l l , 44 Or App 189, 195 ( 1 9 8 0 ) . This r e a s o n i n g i s 
s i m i l a r l y a p p l i c a b l e t o the c o s t s of d e p o s i t i o n . W. C r a i g Walker, 
37 Van N a t t a 974 ( 1 9 8 5 ) ; Michael N. McGarry, 34 Van N a t t a 1520 
(1982) . 

Here, t h e d e p o s i t i o n s were taken pursuant t o U n i t e d 
Grocers' r i g h t t o cross-examine the p h y s i c i a n s who a u t h o r e d 
r e p o r t s o f f e r e d i n t o evidence by Argonaut. Consequently, we. 
conclude t h a t t h e c o s t s of t r a n s c r i p t i o n s hould be borne by 
Argonaut. There are c e r t a i n l y l e s s expensive c r o s s - e x a m i n a t i o n 
methods a v a i l a b l e . However, p r e v a i l i n g s t a t u t o r y and case law 
does not l i m i t t h e method o f c r o s s - e x a m i n a t i o n . I n f a c t , ORS 
656.310(2) s p e c i f i c a l l y mentions the use of d e p o s i t i o n s as a 
d i s c o v e r y t o o l , a l b e i t i n regards t o o u t - o f - s t a t e p h y s i c i a n s . 
F u r t h e r m o r e , i f Argonaut's argument i s f o l l o w e d , t h e d e c i s i o n 
c o u l d be i n t e r p r e t e d as encouraging c r o s s - e x a m i n a t i o n t h r o u g h 
h e a r i n g t e s t i m o n y , which i s a method t h a t a l l p a r t i e s agree would 
be more c o s t l y , e x t r e m e l y time consuming, and l e s s e f f i c i e n t . 

ORDER 

The Referee's order dated August 20, 1985 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Argonaut Insurance Co. s h a l l be 
r e s p o n s i b l e f o r t h e c o s t s o f t r a n s c r i b i n g the t h r e e a t t e n d i n g 
p h y s i c i a n s ' d e p o s i t i o n s and s h a l l reimburse U n i t e d Grocers 
Insurance f o r these c o s t s . The remainder o f the Referee's o r d e r 
i s a f f i r m e d . 

MARVIN L . S T R I N G E R , C l a i m a n t WCB 8 5 - 0 5 1 4 1 
M a l a g o n & Moore , C l a i m a n t ' s A t t o r n e y s M a r c h 1 9 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee 
McCullough's o r d e r which: (1) i n c r e a s e d c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y award f o r a back i n j u r y from 30 p e r c e n t (96 
d e g r e e s ) , as awarded by an A p r i l 5, 1985 D e t e r m i n a t i o n Order, t o 
60 p e r c e n t (192 d e g r e e s ) ; and (2) awarded 5 p e r c e n t (7.5 degrees) 
scheduled permanent d i s a b i l i t y f o r l o s s o f use of the r i g h t l e g 
( k n e e ) , whereas the aforementioned D e t e r m i n a t i o n Order had awarded 
no permanent d i s a b i l i t y . On r e v i e w , t h e issue i s e x t e n t o f 
d i s a b i l i t y , unscheduled and scheduled. 

We a f f i r m t h a t p o r t i o n of the Referee's o r d e r c o n c e r n i n g 
c l a i m a n t ' s award of scheduled permanent d i s a b i l i t y . However, we 
m o d i f y t h a t p o r t i o n o f the order p e r t a i n i n g t o c l a i m a n t ' s award o f 
unscheduled permanent d i s a b i l i t y . 

Claimant was 33 years of age a t the t i m e o f h e a r i n g . I n 
February 1984, w h i l e w o r k i n g as a choker s e t t e r , he was s t r u c k i n 
t h e back by a l a r g e p i e c e o f wood. The blow knocked him t o the 
ground. Claimant c o n t i n u e d t o work f o r a p p r o x i m a t e l y t h r e e weeks, 
b u t e v e n t u a l l y sought medical t r e a t m e n t f o r h i s i n c r e a s i n g back 
p a i n . Dr. Tryon, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , diagnosed 
" c h r o n i c d o r s a l - l u m b a r s t r a i n w i t h a t t e n d a n t s p i n a l f i x a t i o n , and 
s u b l u x a t i o n of L4." X-rays i n d i c a t e d a n a r r o w i n g a t t h e L4-5 
l e v e l , b u t o t h e r w i s e t h e f i n d i n g s were normal. Treatment has been 
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c o n s e r v a t i v e , p r i m a r i l y c o n s i s t i n g o f c h i r o p r a c t i c m a n i p u l a t i v e 
a d j u s t m e n t , h e a t , massage, p h y s i c a l t h e r a p y , and e x e r c i s e . 

I n September 1984 Dr. Tryon r e f e r r e d c l a i m a n t t o Dr. 
Daskalos, o s t e o p a t h , a t the Southern Oregon Pain Center. Dr. 
Daskalos diagnosed dorsolumbar s t r a i n secondary t o a c o n t u s i o n o f 
t h e same a r e a . N o t i n g "very few" p h y s i c a l f i n d i n g s t o 
s u b s t a n t i a t e c l a i m a n t ' s c o m p l a i n t s , Dr. Daskalos suggested t h a t 
c l a i m a n t p a r t i c i p a t e i n an o u t p a t i e n t back program. Dr. Hennings, 
a p s y c h o l o g i s t a t the Pain Center, agreed w i t h Dr. Daskalos' 
recommendation, f u r t h e r c o n c l u d i n g t h a t ongoing p s y c h o l o g i c a l 
t r e a t m e n t was not i n d i c a t e d . 

I n October 1984 Dr. Daskalos completed an assessment o f 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s . I n Dr. Daskalos' o p i n i o n , 
c l a i m a n t c o u l d : (1) s i t , r i d e or d r i v e f o r f o u r hours w i t h 
b r e a k s ; (2) s t a n d or walk f o r two hours w i t h b r e a k s ; ( 3 ) 
o c c a s i o n a l l y l i f t and c a r r y twenty pounds; and (4) o c c a s i o n a l l y 
bend, k n e e l , and c r o u c h . Dr. Tryon b a s i c a l l y agreed w i t h Dr. 
Daskalos' f i n d i n g s . Concluding t h a t c l a i m a n t was p r e c l u d e d from 
r e t u r n i n g t o h i s former employment, Dr. Tryon recommended f u r t h e r 
e v a l u a t i o n f o r r e h a b i l i t a t i o n purposes. 

I n January 1985 Dr. Tryon completed a " P h y s i c a l 
C a p a c i t i e s E v a l u a t i o n " i n p r e p a r a t i o n f o r c l a i m a n t ' s r e f e r r a l f o r 
v o c a t i o n a l a s s i s t a n c e . A c c o r d i n g t o Dr. Tryon, c l a i m a n t was 
s u b j e c t t o t h e f o l l o w i n g r e s t r i c t i o n s : (1) s i t t i n g two hours 
w i t h o u t a break and e i g h t hours i n an e i g h t hour work-day; (2) 
s t a n d i n g one hour w i t h o u t a break and two hours i n an e i g h t hour 
work-day; (3) w a l k i n g two hours w i t h o u t a break and t h r e e hours i n 
an e i g h t hour work-day; (4) o c c a s i o n a l l y l i f t i n g and c a r r y i n g up 
t o t w e n t y pounds; and (5) no bending and s q u a t t i n g . Dr. Tryon 
s u b s e q u e n t l y opined t h a t c l a i m a n t e x h i b i t e d a moderate l e v e l o f 
p a i n c o n c e r n i n g h i s s p i n e and l e f t s h o u l d e r . 

C l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e i n i t i a l l y c o n c e n t r a t e d 
on the p o s s i b i l i t y o f h i s r e t u r n t o h i s former employer. However, 
c o n s i d e r i n g c l a i m a n t ' s work experiences i n heavy manual l a b o r and 
h i s c u r r e n t p h y s i c a l l i m i t a t i o n s , a r e t r a i n i n g program was 
e v e n t u a l l y proposed. Claimant e x h i b i t e d an a p t i t u d e f o r 
a u t o m o b i l e r e p a i r and maintenance, stemming from twenty years o f 
unpaid e x p e r i e n c e . Consequently, a seven-month o n - t h e - j o b 
t r a i n i n g program i n a u t o m o b i l e mechanics was a r r a n g e d , but had n o t 
been implemented by t h e time o f h e a r i n g . 

Claimant has a seventh grade e d u c a t i o n . At t h e t i m e o f 
h e a r i n g , he was p a r t i c i p a t i n g i n coursework designed t o p r e p a r e 
him f o r a GED e x a m i n a t i o n . His p a s t work experiences p r i m a r i l y 
i n v o l v e d manual l a b o r i n t h e l o g g i n g i n d u s t r y . I n a d d i t i o n t o h i s 
work as a choker s e t t e r , c l a i m a n t had been a l o g g r a d e r , a l o n g 
h a u l t r u c k d r i v e r , a h e a d - r i g b a r k e r , a c u t - o f f saw edger, a green 
c h a i n l a b o r e r , a b o i l e r r epairman, an o i l f i e l d worker, and a f a r m 
l a b o r e r . Most, i f not a l l , o f these a c t i v i t i e s r e q u i r e p h y s i c a l 
c a p a b i l i t i e s which exceed h i s c u r r e n t r e s t r i c t i o n s . 

Claimant c r e d i b l y d e s c r i b e d h i s d i s a b l i n g p a i n and 
p h y s i c a l l i m i t a t i o n s . He i s a b l e t o bend, k n e e l , and s t o o p . 
However, each a c t i v i t y i s performed w i t h d i f f i c u l t y and provokes 
p a i n i n h i s lower back, which r a d i a t e s i n t o h i s neck and 
s h o u l d e r s . He a l s o e x p e r i e n c e s r e c u r r i n g headaches. S t a n d i n g f o r 
more than f i f t e e n m i n u t e s , s i t t i n g f o r more than t h i r t y m i n u t e s , 
or w a l k i n g over a m i l e a l s o i n c r e a s e s c l a i m a n t ' s symptoms. These 
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symptoms have d i s t u r b e d h i s s l e e p p a t t e r n s and c u r t a i l e d h i s 
household chores and r e c r e a t i o n a l a c t i v i t i e s . Claimant r e c e i v e s 
some p e r i o d i c r e l i e f from hot b a t h s . 

C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and 
s o c i a l / v o c a t i o n a l f a c t o r s , t h e Referee found t h a t h i s e a r n i n g 
c a p a c i t y had been s i g n i f i c a n t l y d i m i n i s h e d . A c c o r d i n g l y , t h e 
Referee i n c r e a s e d c l a i m a n t ' s permanent d i s a b i l i t y award from 30 
p e r c e n t t o 60 p e r c e n t . We agree t h a t t h e D e t e r m i n a t i o n Order's 
award s h o u l d be i n c r e a s e d . However, we co n s i d e r t h e Referee's 
award t o be e x c e s s i v e . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , 
we c o n s i d e r h i s p h y s i c a l impairment, which i n c l u d e s h i s c r e d i b l e 
t e s t i m o n y c o n c e r n i n g h i s d i s a b l i n g p a i n and p h y s i c a l l i m i t a t i o n s , 
and a l l o f the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
OAR 436-30-380 e t seq. We do not a p p l y these r u l e s as r i g i d 
mechanical c a l c u l a t i o n s t h a t are d e t e r m i n a t i v e o f the f i n a l 
r e s u l t . F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (198 2 ) . 
F u r t h e r m o r e , the e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y i s r a t e d 
as o f t h e time o f h e a r i n g and cannot a w a i t the r e s u l t s o f p o s s i b l e 
f u t u r e change i n employment s t a t u s . Gettman v. SAIF, 289 Or 609, 
614 ( 1 9 8 0 ) ; L i v e s a y v. SAIF, 55 Or App 390, 394 (19 8 1 ) ; Leedy y. 
Knox, 34 Or App 911 (1 9 7 8 ) . F o l l o w i n g our de novo review o f t h e 
medi c a l and l a y evidence, and c o n s i d e r i n g t he af o r e m e n t i o n e d 
g u i d e l i n e s and p r i n c i p l e s , we conclude t h a t a 40 p e r c e n t 
unscheduled permanent d i s a b i l i t y award adequately compensates 
c l a i m a n t f o r h i s compensable i n j u r y . 

ORDER 

The Referee's o r d e r dated October 9, 1985 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u o f the Referee's award, and i n 
a d d i t i o n t o t h e D e t e r m i n a t i o n Order's award o f 30 p e r c e n t (96 
degrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 10 
p e r c e n t (32 d e g r e e s ) , which g i v e s him a t o t a l award t o date o f 40 
p e r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y f o r h i s 
compensable back i n j u r y . Claimant's a t t o r n e y ' s f ee s h a l l be 
a d j u s t e d a c c o r d i n g l y . The remainder o f the Referee's o r d e r i s 
a f f i r m e d . Claimant's a t t o r n e y i s awarded $250 f o r s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t he scheduled permanent d i s a b i l i t y i s s u e , 
t o be p a i d by the SAIF C o r p o r a t i o n . 

CAROL L . S Y L V E S T E R , C l a i m a n t WCB 8 3 - 1 1 6 2 7 
D o b l i e & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 1 9 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee 
Seymour's order which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r j o b s t r e s s and awarded an 
e x t r a o r d i n a r y a t t o r n e y ' s f e e . On r e v i e w , SAIF contends t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y o r , a l t e r n a t i v e l y , 
t h a t t h e a t t o r n e y ' s f ee sho u l d be reduced. 

F o l l o w i n g our de novo review o f the m e d i c a l and l a y 
evid e n c e , we are persuaded t h a t : (1) r e a l events.and c o n d i t i o n s , 
capable o f p r o d u c i n g s t r e s s when viewed o b j e c t i v e l y , e x i s t e d 
d u r i n g c l a i m a n t ' s employment as a female c o r r e c t i o n s o f f i c e r a t 
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t h e Oregon S t a t e P r i s o n ; (2) she s u f f e r e d a mental d i s o r d e r which 
r e q u i r e d medical t r e a t m e n t ; and (3) the r e a l s t r e s s f u l events and 
c o n d i t i o n s she e x p e r i e n c e d on her j o b were t h e major c o n t r i b u t i n g 
cause of her mental d i s o r d e r . See McGarrah v. SAIF, 296 Or 145, 
165-66 ( 1 9 8 3 ) . A c c o r d i n g l y , we a f f i r m t h a t p o r t i o n o f t h e 
Referee's o r d e r which found c l a i m a n t ' s s t r e s s c l a i m compensable. 

We modify t h a t p o r t i o n o f the Referee's o r d e r which 
awarded c l a i m a n t an e x t r a o r d i n a r y a t t o r n e y ' s fee o f $7,000. 

The amount o f a reasonable a t t o r n e y f e e s h a l l be based 
on t h e e f f o r t s o f the a t t o r n e y and the r e s u l t s o b t a i n e d . OAR 
438-47-010(2). I n d e t e r m i n i n g the reasonableness o f a t t o r n e y 
f e e s , s e v e r a l f a c t o r s must be c o n s i d e r e d . These f a c t o r s i n c l u d e : 
(1) t h e t i m e devoted t o t h e case; (2) t h e c o m p l e x i t y o f t h e i s s u e s 
p r e s e n t e d ; (3) the v a l u e o f the i n t e r e s t i n v o l v e d ; (4) the s k i l l 
and s t a n d i n g o f c o u n s e l ; (5) the n a t u r e of t h e p r o c e e d i n g s ; and 
(6) the r e s u l t s secured. Barbara A. Wheeler, 37 Van N a t t a 122, 
123 ( 1 9 8 5 ) . 

By a f f i d a v i t , c l a i m a n t ' s counsel i t e m i z e d t h e i r s e r v i c e s 
rendered c o n c e r n i n g t h i s m a tter and the amount o f time expended i n 
p r o v i d i n g these s e r v i c e s . Claimant's counsel expended 76.25 hours 
on her b e h a l f . The i s s u e of c o m p e n s a b i l i t y f o r c l a i m a n t ' s s t r e s s 
c l a i m p r e s e n t e d a complex i s s u e , l e g a l l y as w e l l as f a c t u a l l y . 
The h e a r i n g covered two s e p a r a t e days of t e s t i m o n y , i n v o l v i n g t e n 
l a y w i t n e s s e s and c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t . I n a d d i t i o n , 
t h e t e s t i m o n y of a c o n s u l t i n g p s y c h i a t r i s t was s u b s e q u e n t l y t a k e n 
by way o f d e p o s i t i o n . Claimant's p r i m a r y counsel has seventeen 
years o f e x p e r i e n c e i n the workers' compensation and p e r s o n a l 
i n j u r y f i e l d . Due t o her counsel's e f f o r t s , c l a i m a n t has r e a l i z e d 
a most f a v o r a b l e and v a l u a b l e r e s u l t . 

F o l l o w i n g our de novo review of the r e c o r d , we agree 
t h a t an e x t r a o r d i n a r y a t t o r n e y ' s fee i s a p p r o p r i a t e . However, we 
f i n d t h a t $7,000 i s e x c e s s i v e . 

C o n s i d e r i n g t h e n a t u r e o f the p r a c t i c e i n g e n e r a l and 
t h e f a c t s and circumstances o f t h i s case i n p a r t i c u l a r , we 
conclude t h a t $5,000 i s a reasonable award f o r c l a i m a n t ' s 
e x t r a o r d i n a r y a t t o r n e y ' s fee f o r s e r v i c e s a t the h e a r i n g l e v e l . 

Claimant has c r o s s - r e q u e s t e d review o f t h a t p o r t i o n o f 
t h e Referee's o r d e r which " f o r p r o c e d u r a l purposes o n l y " found 
t h a t she was a b l e t o r e t u r n t o work on November 16, 1983. 
Claimant a s s e r t s t h a t the Board "recommend" a c l a i m c l o s u r e date 
o f March 19, 1984. 

We d e c l i n e t o address c l a i m a n t ' s r e q u e s t because we 
conclude t h a t i t was i n a p p r o p r i a t e f o r the Referee t o d e l i v e r what 
was, i n e f f e c t , an a d v i s o r y o p i n i o n on the i s s u e of c l a i m 
c l o s u r e . The s o l e i s s u e a t h e a r i n g was c o m p e n s a b i l i t y , n o t t h e 
date c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n became m e d i c a l l y 
s t a t i o n a r y . Consequently, any f i n d i n g r e g a r d i n g c l a i m c l o s u r e 
would be g r a t u i t o u s s i n c e the i s s u e had not been r a i s e d by t h e 
p a r t i e s . Moreover, a l t h o u g h the Referee acknowledged t h a t the 
E v a l u a t i o n D i v i s i o n was f r e e t o reach i t s own d e t e r m i n a t i o n 
c o n c e r n i n g the e f f e c t i v e date of c l a i m c l o s u r e , we c o n s i d e r h i s 
f i n d i n g improper. See ORS 656.268(2) and ( 3 ) . This r e a s o n i n g i s 
s i m i l a r l y a p p l i c a b l e t o the Referee's f i n d i n g c o n c e r n i n g t h e 
e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 
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ORDER 

The Referee's o r d e r dated October 3 1 , 1985 i s a f f i r m e d 
i n p a r t , m o d i f i e d i n p a r t , and r e v e r s e d i n p a r t . I n l i e u o f t h e 
Referee's award of an e x t r a o r d i n a r y a t t o r n e y ' s f e e , c l a i m a n t ' s 
a t t o r n e y i s awarded $5,000 f o r s e r v i c e s rendered a t the h e a r i n g , 
t o be p a i d by the SAIF C o r p o r a t i o n . The Referee's f i n d i n g 
c o n c e r n i n g a m e d i c a l l y s t a t i o n a r y date i s r e v e r s e d . The remainder 
of the Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s 
awarded $650 f o r s e r v i c e s on Board review c o n c e r n i n g the 
c o m p e n s a b i l i t y i s s u e , t o be p a i d by the SAIF C o r p o r a t i o n . 

RAYMOND K. ADDLEMAN, C l a i m a n t WCB 8 4 - 1 1 3 3 3 
G a r y J . S u s a k , C l a i m a n t ' s A t t o r n e y M a r c h 2 1 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of Referee Wasley's or d e r t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s i n d u s t r i a l 
i n j u r y c l a i m f o r t h e low back. The i s s u e on review i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

Claimant i s a former h o s p i t a l maintenance worker. On 
September 7, 1984 he began a three-day remodeling j o b i n v o l v i n g 
heavy sh e e t r o c k work. On the f i r s t two days c l a i m a n t worked w i t h 
o t h e r h o s p i t a l employes. On the t h i r d day he worked a l o n e . 
Claimant t e s t i f i e d t h a t he d i d not experience low back symptoms a t 
any time d u r i n g the t h r e e day p e r i o d . On the day a f t e r the j o b 
was completed, however, he experienced a sharp p a i n i n h i s l e f t 
h i p upon a r i s i n g from h i s bed a t home. 

Claimant r e t u r n e d t o work f o r t h r e e days but u l t i m a t e l y 
l e f t due t o severe and i n c r e a s i n g low back and l e g p a i n . He was 
soon diagnosed as having s u f f e r e d a h e r n i a t e d d i s k a t L5-S1. 

The t r e a t i n g d o c t o r was Dr. German, who opined t h a t 
absent a showing o f o t h e r causes, c l a i m a n t ' s t h r e e days o f heavy 
l a b o r p r i o r t o the appearance of symptoms c o n t r i b u t e d t o h i s d i s k 
h e r n i a t i o n . There i s no c o n t r a r y medical o p i n i o n . There has been 
no o t h e r t h e o r y o f f e r e d f o r the appearance of c l a i m a n t ' s symptoms. 

The Referee h e l d the c l a i m noncompensable, c i t i n g 
Roseburg Lumber Co. v. K i l l m e r , 72 Or App 62 6 ( 1 9 8 5 ) ; Wheeler v. 
Boise Cascade Corp., 298 Or 452 (1985) and W e l l e r v. Union 
C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , f o r the p r o p o s i t i o n t h a t i n order t o 
e s t a b l i s h h i s c l a i m , c l a i m a n t must prove t h a t h i s w o r k i n g 
c o n d i t i o n s were the "major c o n t r i b u t i n g cause" of h i s d i s a b i l i t y . 
The Referee was i n e r r o r , f o r the cases c i t e d by the Referee 
p e r t a i n t o c l a i m s f o r o c c u p a t i o n a l d i s e a s e . The p r e s e n t c l a i m was 
pleaded as, and i n f a c t i s , one f o r a c c i d e n t a l i n j u r y . See 
V a l t i n s o n v. SAIF, 56 Or App 184 (1982). W e l l e r , supra, and i t s 
progeny do not a p p l y t o a c c i d e n t a l i n j u r y c l a i m s . Jameson v. 
SAIF, 63 Or App 553 (1983). 

I n an a c c i d e n t a l i n j u r y c o n t e x t , c l a i m a n t must prove 
t h a t h i s work was a m a t e r i a l c o n t r i b u t i n g cause of h i s 
d i s a b i l i t y . Summit v. Weyerhaeuser Co., 25 Or App 851 ( 1 9 7 6 ) ; 
Jack D. L e d f o r d , 37 Van Natta 1152 (1985). Given Dr. German's 
o p i n i o n t h a t c l a i m a n t ' s work c o n t r i b u t e d t o h i s d i s a b i l i t y , and 
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absent an a l t e r n a t i v e e x p l a n a t i o n f o r the onset of symptoms, we 
f i n d t h a t c l a i m a n t has s a t i s f i e d h i s burden o f p r o o f . Claimant's 
c l a i m i s compensable. 

ORDER 

The Referee's o r d e r dated J u l y 25, 1985 i s r e v e r s e d . 
Claimant's c l a i m i s remanded t o the SAIF C o r p o r a t i o n f o r 
p r o c e s s i n g a c c o r d i n g t o law. Claimant's a t t o r n e y i s awarded a f e e 
o f $1,200 f o r s e r v i c e s a t h e a r i n g and $550 f o r s e r v i c e s on Board 
r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

W I L L I A M A. CUMMINGS, C l a i m a n t WCB 8 4 - 0 0 1 3 9 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y M a r c h 2 1 , 1 9 8 6 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer re q u e s t s review of those 
p o r t i o n s o f Referee Baker's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m i n v o l v i n g the neck and low back; 
and (2) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l c l a i m . 
The i s s u e s on review are the c o m p e n s a b i l i t y of the a g g r a v a t i o n and 
p s y c h o l o g i c a l c l a i m s . 

Claimant compensably i n j u r e d h i s neck and low back i n 
January 1978 when the t r u c k he was d r i v i n g l e f t t he road and 
s t r u c k a guard r a i l . A D e t e r m i n a t i o n Order i s s u e d a year l a t e r 
and awarded temporary t o t a l d i s a b i l i t y compensation o n l y . 
Claimant s u b s e q u e n t l y f i l e d an a g g r a v a t i o n c l a i m , t h e d e n i a l of 
which was a f f i r m e d f i r s t by way of an Opinion and Order and l a t e r 
by our Order on Review. 

The i n s t a n t p r o c e e d i n g i n v o l v e s , i n p a r t , a second 
a g g r a v a t i o n c l a i m made i n December 1983. Claimant a s s e r t s t h a t 
s i n c e t h e l a s t arrangement o f compensation, h i s neck and low back 
c o n d i t i o n s have worsened as a r e s u l t of h i s i n d u s t r i a l i n j u r y . I n 
a d d i t i o n t o h i s own t e s t i m o n y c l a i m a n t r e l i e s on r e p o r t s o f h i s 
i n i t i a l t r e a t i n g c h i r o p r a c t o r , Dr. Grubka. Dr. Grubka t r e a t e d 
c l a i m a n t f o r a p p r o x i m a t e l y one year f o l l o w i n g the 1978 i n j u r y and 
l a s t saw him i n January 1979 b e f o r e c l a i m a n t moved t o M i s s i s s i p p i 
f o r n e a r l y f o u r y e a r s . Dr. Grubka d i d not see c l a i m a n t a g a i n 
u n t i l December 1983. Upon c l a i m a n t ' s r e t u r n f o r t r e a t m e n t , Dr. 
Grubka f i l e d an a g g r a v a t i o n c l a i m on h i s b e h a l f . 

Upon r e c e i p t of the c l a i m the employer sent c l a i m a n t t o 
a p a n e l o f Orthopaedic C o n s u l t a n t s , whose l e a d p h y s i c i a n , Dr. 
S t a i n s b y , had examined c l a i m a n t as a p r i v a t e c o n s u l t a n t i n 
November 1978. Dr. S t a i n s b y opined t h a t c l a i m a n t evidenced no 
o b j e c t i v e s i g n s of impairment e i t h e r a t the time o f the 1978 
e x a m i n a t i o n or i n 1984 when he again examined c l a i m a n t on b e h a l f 
of O r t h o p a e d i c C o n s u l t a n t s . Dr. S t a i n s b y t h e r e f o r e found t h a t 
c l a i m a n t had e x p e r i e n c e d no i n j u r y - r e l a t e d worsening s i n c e t h e 
l a s t arrangement o f compensation. Based on t h i s o p i n i o n t h e 
employer's d e n i a l i s s u e d February 20, 1984. 

I n Dr. Grubka's o p i n i o n the c o n d i t i o n he t r e a t e d i n 
December 1983 r e s u l t e d from the o r i g i n a l i n j u r y and had worsened 
b o t h s u b j e c t i v e l y and o b j e c t i v e l y . Dr. Grubka found i n c r e a s e d 
h y p o m o b i l i t y and m y o f i b r o s i t i s . He a l s o d i s c u s s e d thermographic 
s t u d i e s c o n s i s t e n t w i t h nerve f i b e r i r r i t a t i o n a t the f o u r t h 
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lumbar v e r t e b r a . Dr. Grubka f e l t t h a t these f i n d i n g s were 
c o n s i s t e n t w i t h c l a i m a n t ' s i n c r e a s e d c o m p l a i n t s of p a i n . Dr. 
Gatterman, a c h i r o p r a c t o r , examined c l a i m a n t on b e h a l f o f t h e 
employer and found a lumbar f a c e t syndrome. She c o u l d not s t a t e , 
however, whether i t r e s u l t e d from the i n d u s t r i a l i n j u r y . She a l s o 
noted severe f u n c t i o n a l o v e r l a y and recommended an e v a l u a t i o n of 
c l a i m a n t ' s b e h a v i o r . 

W i t h o u t e l a b o r a t i n g , t h e Referee h e l d : 

"On c o n s i d e r a t i o n of the t e s t i m o n y and t h e 
documentary evidence I f i n d i t i s more 
l i k e l y t han not t h a t t h i s c l a i m a n t ' s 
c o n d i t i o n r e s u l t i n g • f r o m the compensable 
a c c i d e n t has d e t e r i o r a t e d and h i s 
a g g r a v a t i o n c l a i m i s compensable." 

The Referee d i d not s t a t e why he was more persuaded by 
c e r t a i n t e s t i m o n y or r e p o r t s than he was by o t h e r s . I n our own 
review o f the r e c o r d , we are persuaded by the r e p o r t s o f Dr. 
S t a i n s b y t h a t c l a i m a n t ' s c o n d i t i o n has remained e s s e n t i a l l y 
unchanged s i n c e the l a s t arrangement o f compensation. 

We f i n d Dr. S t a i n s b y ' s o p i n i o n more p e r s u a s i v e than t h a t 
of Dr. Grubka. Dr. S t a i n s b y ' s r e p o r t s are more thorough and were 
su p p o r t e d by h i s e x t e n s i v e t e s t i m o n y a t h e a r i n g . Both b e f o r e and 
a f t e r t he l a s t arrangement of compensation, Dr. S t a i n s b y conducted 
numerous o r t h o p e d i c t e s t s of c l a i m a n t ' s p h y s i c a l a b i l i t i e s . He 
a l s o p r e s e r v e d h i s f i n d i n g s i n e x t e n s i v e w r i t t e n r e p o r t s . By 
c o n t r a s t , the r e c o r d c o n t a i n s no r e p o r t from Dr. Grubka p r o v i d i n g 
data on c l a i m a n t ' s s p e c i f i c p h y s i c a l a b i l i t i e s and l i m i t a t i o n s 
b e f o r e t h e l a s t arrangement. I n a d d i t i o n , the o n l y statements 
o f f e r e d by Dr. Grubka a f t e r the l a s t arrangement of compensation 
are e s s e n t i a l l y c o n c l u s o r y o p i n i o n s r e g a r d i n g c l a i m a n t ' s a l l e g e d l y 
worsened c o n d i t i o n . No data has been o f f e r e d by Dr. Grubka f r o m 
which t o compare c l a i m a n t ' s c o n d i t i o n b e f o r e and a f t e r the l a s t 
arrangement of compensation. I n l i g h t o f Dr. S t a i n s b y ' s e x p e r t 
medical a n a l y s i s , we f i n d Dr. Grubka's statement of c l a i m a n t ' s 
a l l e g e d worsening l a c k i n g i n e m p i r i c a l s u p p o r t and i n s u f f i c i e n t t o 
s u s t a i n c l a i m a n t ' s c l a i m . 

The r e m a i n i n g i s s u e i s the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n , which has been v a r i o u s l y termed an 
"adjustment r e a c t i o n " by Dr. F o r e s t e r , the t r e a t i n g p s y c h o l o g i s t , 
and a "psychogenic p a i n d i s o r d e r " by the c o n s u l t i n g p s y c h i a t r i s t , 
Dr. H o l l a n d . Claimant a s s e r t s t h a t the compensable i n j u r y 
t r i g g e r e d an e m o t i o n a l d i s t u r b a n c e r e q u i r i n g t r e a t m e n t . 

The medical evidence on c o m p e n s a b i l i t y i s s p l i t . Dr. 
F o r e s t e r t e s t i f i e d t h a t c l a i m a n t ' s i n j u r y caused p a i n , which 
u l t i m a t e l y r e s u l t e d i n a c h r o n i c p a i n syndrome and r e a c t i v e 
d e p r e s s i o n . I n Dr. F o r e s t e r ' s o p i n i o n , c l a i m a n t ' s c u r r e n t 
p s y c h o l o g i c a l c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l 
i n j u r y . 

Dr. H o l l a n d examined c l a i m a n t i n February 1985 and f i l e d 
a 16-page r e p o r t o u t l i n i n g h i s f i n d i n g s . He a l s o t e s t i f i e d a t the 
h e a r i n g . I n Dr. Holland's o p i n i o n , which we f i n d p e r s u a s i v e , 
c l a i m a n t ' s i n j u r y p r o v i d e d a v e h i c l e f o r the symptomatic 
e x p r e s s i o n of h i s p r e e x i s t i n g dependent p e r s o n a l i t y d i s o r d e r . The 
i n j u r y n e i t h e r caused nor worsened the p r e e x i s t i n g d i s e a s e , b u t 
merely p r e c i p i t a t e d symptoms. Dr. H o l l a n d t e s t i f i e d t h a t the 
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appearance of symptoms served t o promote subconscious secondary 
g a i n by s a t i s f y i n g c e r t a i n of c l a i m a n t ' s p s y c h o l o g i c a l needs. 

We f i n d from Dr. Holland's t e s t i m o n y and r e p o r t s t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n p r e e x i s t e d h i s compensable 
i n j u r y . I t i s , t h e r e f o r e , c l a i m a n t ' s burden t o prove t h a t h i s 
p r e e x i s t i n g p s y c h i a t r i c c o n d i t i o n was worsened by t h a t i n j u r y . 
P a r t r i d g e v. SAIF, 57 Or App 163, 167 (1982); David H u l b e r t , 37 
Van N a t t a 1256 ( 1 9 8 5 ) . We a l s o f i n d from Dr. Holland's t e s t i m o n y 
t h a t c l a i m a n t ' s i n j u r y d i d no more than t r i g g e r a symptomatic 
p s y c h o l o g i c a l r e a c t i o n w i t h o u t worsening the u n d e r l y i n g 
c o n d i t i o n . Under the c o n t r o l l i n g case law, t h e r e f o r e , c l a i m a n t ' s 
c l a i m i s not compensable. The s e l f - i n s u r e d employer's d e n i a l 
s h a l l be r e i n s t a t e d . 

ORDER 

The Referee's o r d e r dated J u l y 10, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of t h e o r d e r t h a t s e t 
a s i d e the s e l f - i n s u r e d employer's d e n i a l s of c l a i m a n t ' s c l a i m s f o r 
a g g r a v a t i o n and a p s y c h o l o g i c a l c o n d i t i o n are r e v e r s e d and the 
employer's d e n i a l s are r e i n s t a t e d . The remainder of the o r d e r i s 
a f f i r m e d . 

SI!SAN K . B E L L , C l a i m a n t WCB 8 3 - 0 9 9 9 1 & 8 4 - 0 5 1 2 4 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 2 5 , 1 9 8 6 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 
C a r l M. D a v i s , A s s ' t . A t t o r n e y G e n e r a l 

Reviewed by Board Members McMurdo and Lewis. 

The U n i t e d Employers Insurance Company r e q u e s t s r e v i e w 
of those p o r t i o n s of Referee Seymour's Order on R e c o n s i d e r a t i o n 
t h a t : ( 1 ) found a g u a r a n t y c o n t r a c t f i l e d by U n i t e d Employers i n 
c o n n e c t i o n w i t h a workers' compensation p o l i c y i s s u e d t o an 
employer f o r one business l o c a t i o n extended coverage t o a n o t h e r 
b u s i n e s s l o c a t i o n ; and (2) found i t r e s p o n s i b l e r a t h e r than t h e 
SAIF C o r p o r a t i o n f o r c l a i m a n t ' s r i g h t arm, r i g h t s h o u l d e r , low 
back, upper back and neck c o n d i t i o n s . The i s s u e s are coverage and 
r e s p o n s i b i l i t y . 

Claimant's i n i t i a l employer i n t h i s case was a 
p a r t n e r s h i p c o n s i s t i n g of a husband and w i f e , Kenneth and Barbara 
K l a w i t t e r . The K l a w i t t e r s owned a g r o c e r y s t o r e i n D a l l a s , Oregon 
c a l l e d t h e D a l l a s S e n t r y . U n i t e d Employers i s s u e d a w o r k e r s ' 
compensation p o l i c y on t h i s business and f i l e d a g u a r a n t y c o n t r a c t 
w i t h t h e Workers' Compensation Department on January 19, 1983. 
D u r i n g March or A p r i l 1983 the K l a w i t t e r s s o l d the D a l l a s S e n t r y . 
U n i t e d Employers c a n c e l l e d the g u a r a n t y c o n t r a c t and n o t i f i e d t h e 
Workers' Compensation Department on May 3 1 , 1983. The 
c a n c e l l a t i o n became e f f e c t i v e June 30, 1983. See ORS 656.427(2). 

At some p o i n t i n l a t e 1982 or e a r l y 1983, t h e K l a w i t t e r s 
purchased a r e s t a u r a n t i n Salem and c a l l e d i t "The B i g Dipper I c e 
Cream and Sandwich Shop." Other than common ownership, t h e r e was 
no c o n n e c t i o n between the D a l l a s Sentry and t h e B i g D i p p e r . 
Claimant began w o r k i n g a t the Big Dipper s h o r t l y a f t e r t h e 
K l a w i t t e r s purchased i t . 
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I n e a r l y t o mid A p r i l 1983 c l a i m a n t began t o e x p e r i e n c e 
g r a d u a l l y worsening p a i n and cramping i n her r i g h t hand, arm, 
s h o u l d e r , upper back and neck which she a s s o c i a t e d w i t h scooping 
i c e cream a t work. Claimant o r a l l y r e p o r t e d her symptoms t o her 
employer, Mr. K l a w i t t e r . Mr. K l a w i t t e r asked her not t o f i l e a 
workers* compensation c l a i m because he d i d not t h i n k he had 
coverage f o r the B i g Dipper. I n s t e a d , he t o l d her t o v i s i t a 
d o c t o r and have the b i l l s e n t t o him. 

Claimant v i s i t e d a c h i r o p r a c t o r , Dr. Grobman, on 
A p r i l 19, 1983 and r e c e i v e d heat t r e a t m e n t . The f o l l o w i n g day, 
c l a i m a n t v i s i t e d t he emergency room and r e c e i v e d p r e s c r i p t i o n s f o r 
a f o r e a r m s p l i n t and p a i n m e d i c a t i o n . 

On A p r i l 2 1 , 1983 Mr. K l a w i t t e r v i s i t e d h i s i n s u r a n c e 
agent and d i s c u s s e d o b t a i n i n g workers' compensation coverage f o r 
t h e B i g Dipper t h r o u g h U n i t e d Employers. The agent w r o t e a 
l i a b i l i t y p o l i c y f o r the B i g Dipper, but upon l e a r n i n g t h a t the 
K l a w i t t e r s had been o p e r a t i n g t h e B i g Dipper f o r s e v e r a l months 
o s t e n s i b l y w i t h o u t workers' compensation coverage, he r e f u s e d t o 
w r i t e a w o r k e r s ' compensation p o l i c y . 

Claimant v i s i t e d c h i r o p r a c t o r Grobman t h r e e more times 
i n l a t e A p r i l 1983, but then q u i t s e e ing him because Mr. K l a w i t t e r 
was not p a y i n g Dr. Grobman's b i l l s . The K l a w i t t e r s s o l d t h e Big 
Dipper on J u l y 1 1 , 1983 t o Ralph and Cassandra H a r r i s who renamed 
i t "The W i l l o w I c e Cream Company." Claimant c o n t i n u e d w o r k i n g a t 
the r e s t a u r a n t . The new owners o b t a i n e d w o r k e r s ' compensation 
coverage t h r o u g h SAIF, e f f e c t i v e August 5, 1983. 

D u r i n g August 1983 c l a i m a n t e x p e r i e n c e d g r a d u a l l y 
worsening symptoms i n her r i g h t arm, r i g h t s h o u l d e r , upper back 
and neck. Then, on September 2, 1983 c l a i m a n t l i f t e d a heavy 
c a n n i s t e r o f soda pop and f e l t an i n t e n s e p a i n i n her low back. 
Claimant was a b l e t o f i n i s h her s h i f t , b u t was unable t o r e t u r n t o 
work t h e f o l l o w i n g day. Claimant l a t e r t e s t i f i e d t h a t the 
i n c i d e n t i n v o l v i n g t h e soda pop c a n n i s t e r o n l y m i n i m a l l y 
aggravated her r i g h t arm, r i g h t s h o u l d e r , upper back and neck 
c o n d i t i o n s . 

Claimant r e t u r n e d t o Dr. Grobman on September 3, 1983 
c o m p l a i n i n g o f p a i n t h r o u g h o u t her c e r v i c a l , t h o r a c i c and lumbar 
back. Dr. Grobman diagnosed c h r o n i c c e r v i c a l , t h o r a c i c and lumbar 
s t r a i n or s p r a i n and began t r e a t i n g c l a i m a n t t h r e e times per 
week. Dr. Grobman's t r e a t m e n t of c l a i m a n t p r i o r t o t h i s time had 
not i n v o l v e d c l a i m a n t ' s low back. Dr. Grobman opined t h a t 
c l a i m a n t ' s c o n d i t i o n i n September 1983 was an a g g r a v a t i o n of her 
A p r i l 1983 c o n d i t i o n brought on by the d i s c o n t i n u a t i o n o f 
t r e a t m e n t and t h e c o n t i n u a t i o n of work a c t i v i t y . 

On September 6, 1983 c l a i m a n t f i l e d a c l a i m w i t h SAIF i n 
c o n n e c t i o n w i t h t h e p a i n i n her r i g h t arm, r i g h t s h o u l d e r , low 
back, upper back and neck. She c i t e d as the cause o f her symptoms 
v a r i o u s work a c t i v i t i e s i n c l u d i n g p i c k i n g up c a n n i s t e r s of soda 
pop, moving p i c n i c t a b l e s and mopping and i n d i c a t e d t h a t her 
symptoms had worsened g r a d u a l l y d u r i n g t h e p r e v i o u s month. 

On November 7, 1983 c l a i m a n t was examined a t t h e behest 
o f SAIF by a p a n e l c o n s i s t i n g o f two o r t h o p e d i c surgeons and a 
n e u r o l o g i s t . The panel c o u l d f i n d l i t t l e o b j e c t i v e evidence o f 
any i n j u r y a t the time of i t s e x a m i n a t i o n and recommended a 
p h y s i c a l c o n d i t i o n i n g program. SAIF denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n l a t e r t he same month. 
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I n t h e meantime, on October 17, 1983, t h e Compliance 
D i v i s i o n o f t h e Workers' Compensation Department i s s u e d a proposed 
o r d e r f i n d i n g t h e K l a w i t t e r s t o be noncomplying employers f o r t h e 
p e r i o d from February 27 t o J u l y 1 1 , 1983. T h i s p e r i o d i n c l u d e d 
th e t i m e i n A p r i l 1983 d u r i n g which c l a i m a n t f i r s t developed 
symptoms i n her upper body. The K l a w i t t e r s d i d not c o n t e s t the 
proposed o r d e r and i t became a f i n a l o r d e r o f t h e Department by 
the o p e r a t i o n o f law on October 27, 1983. See ORS 656.740(1), (3) 

I n e a r l y 1984 t h e Compliance D i v i s i o n amended i t s o r d e r 
and r e d e t e r m i n e d the p e r i o d of noncompliance as June 30 t o J u l y 11 
1983. T h i s p e r i o d d i d not i n c l u d e the time d u r i n g which c l a i m a n t 
f i r s t developed symptoms i n her upper body and sought m e d i c a l 
t r e a t m e n t . L a t e r , i n a l e t t e r t o c l a i m a n t ' s a t t o r n e y , t h e 
Compliance D i v i s i o n s t a t e d t h a t i t had determined t h a t the 
g u a r a n t y c o n t r a c t f i l e d i n c o n n e c t i o n w i t h the K l a w i t t e r s ' D a l l a s 
S e n t r y g r o c e r y s t o r e had extended workers' compensation coverage 
t o t h e B i g Dipper u n t i l t h e c a n c e l l a t i o n o f t h e g u a r a n t y c o n t r a c t 
became e f f e c t i v e on June 30, 1983. A f t e r the Compliance D i v i s i o n 
amended i t s o r d e r , c l a i m a n t f i l e d a c l a i m w i t h U n i t e d Employers. 
U n i t e d Employers denied t h e c l a i m on the ground t h a t i t had never 
p r o v i d e d coverage f o r t h e B i g Dipper. 

The Referee r u l e d t h a t under the terms o f t h e g u a r a n t y 
c o n t r a c t f i l e d by U n i t e d Employers i n c o n n e c t i o n w i t h t h e D a l l a s 
S e n t r y g r o c e r y s t o r e , U n i t e d Employers p r o v i d e d w o r k e r s ' 
compensation coverage f o r a l l of the K l a w i t t e r s ' business 
l o c a t i o n s , i n c l u d i n g the B i g Dipper, u n t i l t he g u a r a n t y c o n t r a c t 
was c a n c e l l e d on June 30, 1983. The Referee a l s o r u l e d t h a t 
c l a i m a n t had not s u s t a i n e d a new i n j u r y i n September 1983 and 
concluded t h a t U n i t e d Employers was r e s p o n s i b l e f o r c l a i m a n t ' s 
r i g h t arm, r i g h t s h o u l d e r , low back, upper back and neck 
c o n d i t i o n s . 

On Board r e v i e w , U n i t e d Employers contends t h a t t h e 
Referee e r r e d i n c o n s t r u i n g the g u a r a n t y c o n t r a c t t o extend 
coverage t o t h e B i g Dipper r e s t a u r a n t . We conclude t h a t t h e 
Referee d i d not have j u r i s d i c t i o n t o c o n s t r u e t h e terms o f t h e 
g u a r a n t y c o n t r a c t and t h a t the Board does not have j u r i s d i c t i o n t o 
address U n i t e d Employers' argument. 

The j u r i s d i c t i o n of the Hearings D i v i s i o n o f t h e 
Workers' Compensation Board i s l i m i t e d t o "matters c o n c e r n i n g a 
c l a i m " except as o t h e r w i s e p r e s c r i b e d by law. ORS 656.708(3), see 
a l s o ORS 656.283, 656.704(3). Questions o f compliance are not 
m a t t e r s c o n c e r n i n g a c l a i m . See Heinz J.U. Sauerbrey, 37 Van 
N a t t a 1512 ( 1 9 8 5 ) ; J o v i t a P. G a r c i a , 37 Van N a t t a 1208 ( 1 9 8 5 ) ; 
Gary O. Soderstrom, 35 Van N a t t a 1710 ( 1 9 8 3 ) , 36 Van N a t t a 1366 
( 1 9 8 4 ) . The Hearings D i v i s i o n and t h e Board, t h e r e f o r e , do n o t 
have j u r i s d i c t i o n t o decide or review such m a t t e r s u n l e s s 
j u r i s d i c t i o n i s o t h e r w i s e p r o v i d e d by law. 

Under ORS 656.740(1) and ( 3 ) , the Hearings D i v i s i o n has 
j u r i s d i c t i o n t o decide q u e s t i o n s o f compliance i f t h e employer 
f i l e s a r e q u e s t f o r a h e a r i n g w i t h t h e Department w i t h i n 20 days 
of r e c e i v i n g the Department's proposed o r d e r of noncompliance. I f 
m a t t e r s c o n c e r n i n g a c l a i m are a l s o l i t i g a t e d a t such a h e a r i n g , 
r e v i e w of t h e Referee's o r d e r i s as p r o v i d e d f o r m a t t e r s 
c o n c e r n i n g a c l a i m . ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) . I n such s i t u a t i o n s , t h e 
Board t h e n o b t a i n s j u r i s d i c t i o n t o review q u e s t i o n s o f 
compliance. I c i . ; ORS 656.295. I f , however, t h e employer does n o t 
r e q u e s t a h e a r i n g w i t h i n the p r e s c r i b e d t i m e l i m i t a t i o n , t h e 
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proposed o r d e r o f noncompliance becomes a f i n a l o r d e r o f t h e 
Department and i s "not . . . s u b j e c t t o review by any agency or 
c o u r t . " ORS 656.740(3). 

I n t h e p r e s e n t case, t h e Compliance D i v i s i o n i s s u e d a 
proposed o r d e r o f noncompliance on October 17, 1983. That o r d e r 
was not c h a l l e n g e d by the employer and thus became^a f i n a l o r d e r 
of the Department. The Compliance D i v i s i o n l a t e r amended t h i s 
o r d e r t o s h o r t e n the p e r i o d o f noncompliance. The amended o r d e r 
was not c h a l l e n g e d by the employer and a l s o became a f i n a l o r d e r 
of t h e Department. Under ORS 656.740(3), t h e Referee d i d not have 
j u r i s d i c t i o n and we do not now have j u r i s d i c t i o n t o go b e h i n d t h e 
Compliance D i v i s i o n ' s f i n a l o r d e r s and examine t h e language o f t h e 
g u a r a n t y c o n t r a c t t o determine whether coverage s h o u l d have been 
extended t o t h e B i g Dipper. 

We assume w i t h o u t d e c i d i n g t h a t t h e Compliance D i v i s i o n 
had a u t h o r i t y t o amend i t s o r i g i n a l o r d e r once i t became f i n a l by 
t h e o p e r a t i o n of law. That q u e s t i o n i s a m a t t e r between t h e 
Compliance D i v i s i o n , U n i t e d Employers and the K l a w i t t e r s . I t i s 
not a m a t t e r c o n c e r n i n g a c l a i m and thus i s not w i t h i n t h e scope 
of our j u r i s d i c t i o n . See ORS 656.704(3); SAIF v. Broadway Cab 
Co., 52 Or App 689. rev den 291 Or 662 (1981) ( d i s p u t e between 
SAIF and an employer r e g a r d i n g whether c e r t a i n employes sh o u l d be 
l i s t e d as covered by SAIF's p o l i c y was not a q u e s t i o n c o n c e r n i n g a 
c l a i m ) . We conclude, t h e r e f o r e , t h a t we must g i v e e f f e c t t o t h e 
Compliance D i v i s i o n ' s amended order which f o u n d , i n essence, t h a t 
U n i t e d Employers p r o v i d e d w o r k e r s ' compensation coverage f o r the 
B i g Dipper a t the time t h a t c l a i m a n t ' s upper body c o n d i t i o n s f i r s t 
m a n i f e s t e d themselves i n A p r i l 1983. 

Having concluded i n accordance w i t h the amended o r d e r o f 
t h e Compliance D i v i s i o n t h a t U n i t e d Employers p r o v i d e d coverage 
f o r the B i g Dipper i n A p r i l 1983, we now t u r n t o t h e 
r e s p o n s i b i l i t y i s s u e . The evidence i s c l e a r t h a t a l t h o u g h 
c l a i m a n t ' s r i g h t arm, r i g h t s h o u l d e r , upper back and neck symptoms 
worsened a f t e r SAIF became the i n s u r e r , t h e r e was no new i n j u r y 
a f f e c t i n g these c o n d i t i o n s . U n i t e d Employers, t h e r e f o r e , i s 
r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t arm, r i g h t s h o u l d e r , upper back 
and neck c o n d i t i o n s . As t o c l a i m a n t ' s low back c o n d i t i o n , t h e 
evidence i s t h a t c l a i m a n t d i d s u s t a i n a new i n j u r y when she l i f t e d 
a soda pop c a n n i s t e r on September 2, 1983. SAIF was t h e i n s u r e r 
a t t h a t t i m e and thus i s r e s p o n s i b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n . 

ORDER 

The Referee's Order on R e c o n s i d e r a t i o n dated June 26, 
1985 i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f 
the o r d e r t h a t s e t a s i d e U n i t e d Employers' d e n i a l and found U n i t e d 
Employers r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t arm, r i g h t s h o u l d e r , 
upper back and neck c o n d i t i o n s are a f f i r m e d . That p o r t i o n o f t h e 
o r d e r f i n d i n g U n i t e d Employers r e s p o n s i b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n i s r e v e r s e d and c l a i m a n t ' s low back c o n d i t i o n i s o r d e r e d 
accepted by the SAIF C o r p o r a t i o n . Claimant's a t t o r n e y was awarded 
$900 by the Referee f o r s e r v i c e s a t the h e a r i n g t o be p a i d by 
U n i t e d Employers. That award i s a f f i r m e d and c l a i m a n t ' s a t t o r n e y 
i s awarded an a d d i t i o n a l $500 f o r s e r v i c e s a t the h e a r i n g t o be 
p a i d by the SAIF C o r p o r a t i o n . Claimant's a t t o r n e y i s awarded $500 
f o r s e r v i c e s on Board review t o be p a i d as f o l l o w s : $300 by 
U n i t e d Employers Insurance Company and $200 by t h e SAIF 
C o r p o r a t i o n . 
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CHARLENE K. BROTHERTON, C l a i m a n t WCB 8 4 - 1 1 7 1 9 
R o b e r t L . Chapman, C l a i m a n t ' s A t t o r n e y M a r c h 2 7 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f those p o r t i o n s 
o f Referee Brown's order which: (1) found t h a t c l a i m a n t was 
e n t i t l e d t o temporary t o t a l d i s a b i l i t y as awarded by a 
D e t e r m i n a t i o n Order; and (2) assessed p e n a l t i e s and accompanying 
a t t o r n e y fees f o r an a l l e g e d unreasonable u n i l a t e r a l t e r m i n a t i o n 
of temporary t o t a l d i s a b i l i t y b e n e f i t s and an unreasonable f a i l u r e 
t o comply w i t h the a f o r e m e n t i o n e d D e t e r m i n a t i o n Order. On r e v i e w , 
SAIF contends t h a t : (1) c l a i m a n t i s not e n t i t l e d t o a p p r o x i m a t e l y 
t h r e e weeks o f temporary t o t a l d i s a b i l i t y b e n e f i t s ; (2) i t s conduct 
was j u s t i f i e d ; and (3) the a t t o r n e y f e e award was e x c e s s i v e . 

F o l l o w i n g our de novo review o f the medical and l a y 
e v i d e n c e , we conclude t h a t c l a i m a n t was e n t i t l e d t o t h e 
a p p r o x i m a t e l y t h r e e weeks o f temporary d i s a b i l i t y b e n e f i t s a t 
i s s u e . I f f o r no o t h e r reason, SAIF was r e q u i r e d t o pay these 
b e n e f i t s i n compliance w i t h the D e t e r m i n a t i o n Order. OAR 
4 3 6 - 6 0 - 1 5 0 ( 3 ) ( c ) ; C. D. E n g l i s h , 37 Van N a t t a 572, 573 ( 1 9 8 5 ) . 
F u r t h e r m o r e , we agree w i t h the Referee's c o n c l u s i o n t h a t SAlF's 
conduct was unreasonable. 

A c c o r d i n g l y , we a f f i r m those p o r t i o n s o f the Referee's 
order which a f f i r m e d t h e D e t e r m i n a t i o n Order and assessed a 25 
p e r c e n t p e n a l t y based on the a p p r o x i m a t e l y t h r e e weeks of unpaid 
temporary d i s a b i l i t y b e n e f i t s . However, we modify t h a t p o r t i o n o f 
the o r d e r which awarded an accompanying a t t o r n e y ' s fee o f $1,000. 

I f an i n s u r e r or s e l f - i n s u r e d employer unreasonably 
r e f u s e s t o pay compensation, c l a i m a n t i s e n t i t l e d t o a reasonable 
a t t o r n e y f e e . ORS 656.262(10); ORS 656.382(1). The amount o f the 
reasonable a t t o r n e y fee s h a l l be s e t by the Referee, Board or the 
c o u r t . ORS 656.382(2). Pursuant t o OAR 438-47-010(2), t h e amount 
of a reasonable a t t o r n e y fee s h a l l be based on the e f f o r t s o f the 
a t t o r n e y and t h e r e s u l t s o b t a i n e d . I n d e t e r m i n i n g the r e a s o n a b l e 
ness of a t t o r n e y f e e s , s e v e r a l o t h e r f a c t o r s must a l s o be 
c o n s i d e r e d . These f a c t o r s i n c l u d e : (1) the time devoted t o t h e 
case; (2) the c o m p l e x i t y of the i s s u e s p r e s e n t e d ; (3) t h e v a l u e of 
the i n t e r e s t i n v o l v e d ; (4) the s k i l l and s t a n d i n g o f c o u n s e l ; (5) 
th e n a t u r e o f t h e p r o c e e d i n g s ; and (6) the r e s u l t s secured. 
Barbara A. Wheeler, 37 Van N a t t a 122, 123 ( 1 9 8 5 ) . 

I n awarding t h e a t t o r n e y f e e , the Referee c i t e d W i l l i a m 
H. M c C a l l , 35 Van N a t t a 1200, 1201 ( 1 9 8 3 ) , f o r the p r o p o s i t i o n 
t h a t a t t o r n e y f e e s a s s o c i a t e d w i t h a p e n a l t y are imposed, i n 
s i g n i f i c a n t p a r t , as a measure o f the r e l a t i v e unreasonableness o f 
the e m p l o y e r / i n s u r e r ' s c l a i m s p r o c e s s i n g a c t i o n . To the e x t e n t 
t h a t t h e above-mentioned statement c o n f l i c t s w i t h the r a t i o n a l e o f 
Wheeler, t h e c i t a t i o n t o McCall i s o f d i m i n i s h e d u t i l i t y . 

A f t e r c o n d u c t i n g our review o f the r e c o r d and 
c o n s i d e r i n g the a f o r e m e n t ioned Wheeler f a c t o r s , we conclude t h a t 
$500 i s a reasonable a t t o r n e y ' s f e e . 

ORDER 

The Referee's o r d e r dated June 2 1 , 1985 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u o f the Referee's award o f a 
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reasonable a t t o r n e y ' s f e e , c l a i m a n t ' s a t t o r n e y i s awarded $500 f o r 
s e r v i c e s a t t h e h e a r i n g l e v e l c o n c e r n i n g the p e n a l t y i s s u e , t o be 
p a i d by the SAIF C o r p o r a t i o n . The remainder o f the Referee's 
or d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $550 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

B E T T Y A. CORNWALL, C l a i m a n t WCB 8 5 - 0 9 2 7 6 
B r i a n R. W h i t e h e a d , C l a i m a n t ' s A t t o r n e y M a r c h 2 7 , 1 9 8 6 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Lewis. 

W h i t m i r e C h i r o p r a c t i c C l i n i c , i n the name o f c l a i m a n t , 
r e q u e s t s review o f P r e s i d i n g Referee Daughtry's o r d e r t h a t 
d i s m i s s e d t h e request f o r h e a r i n g on t h e ground o f l a c k o f 
j u r i s i d i c t i o n . The iss u e i s s t a n d i n g t o request a h e a r i n g under 
ORS 656.283. 

Claimant e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t o f her 
denied low back c l a i m . At the time o f the s e t t l e m e n t , t h e r e were 
unpaid b i l l s f o r c h i r o p r a c t i c t r e a t m e n t s t o t a l l i n g $1,578. Under 
the terms o f the s e t t l e m e n t , c l a i m a n t agreed t o pay a l l 
o u t s t a n d i n g b i l l s from medical p r o v i d e r s . The c h i r o p r a c t i c b i l l s 
a p p a r e n t l y were not p a i d . Whitmire C h i r o p r a c t i c C l i n i c t h e r e a f t e r 
r equested a h e a r i n g , i n the name of c l a i m a n t , s e e k i n g payment of 
o n e - h a l f o f the unpaid b i l l s by the i n d u s t r i a l i n s u r e r . See ORS 
656.289(4). The h e a r i n g request was dismissed on motion of t h e 
i n s u r e r . 

We a f f i r m t h e P r e s i d i n g Referee's order w i t h t h e 
f o l l o w i n g o b s e r v a t i o n s . ORS 656.283(1) p r o v i d e s t h a t ". . . any 
p a r t y or the d i r e c t o r may a t any time re q u e s t a h e a r i n g on any 
q u e s t i o n c o n c e r n i n g a c l a i m (emphasis s u p p l i e d ) . " A m e d i c a l 
s e r v i c e p r o v i d e r i s not a p a r t y , ORS 656.005(19), and c o l l e c t i o n 
o f a m e d i c a l b i l l from an i n s u r e r under ORS 656.289(4) i s not a 
q u e s t i o n c o n c e r n i n g a c l a i m , ORS 656.704(3). We o f f e r no o p i n i o n 
r e g a r d i n g remedies p o s s i b l y a v a i l a b l e t o t h e med i c a l s e r v i c e 
p r o v i d e r , beyond h o l d i n g t h a t t h e Board does not have j u r i s d i c t i o n 
over t h i s d i s p u t e . 

ORDER 

The P r e s i d i n g Referee's o r d e r dated November 29, 1985 i s 
a f f i r m e d . 

I R E N E M. GONZALEZ, C l a i m a n t WCB 8 4 - 1 2 0 2 2 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y M a r c h 2 7 , 1 9 8 6 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f those 
p o r t i o n s o f Referee F o s t e r ' s order t h a t : (1) s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m f o r the r i g h t w r i s t ; (2) s e t 
a s i d e i t s p u r p o r t e d N o t i c e o f Clo s u r e ; and (3) ord e r e d t h e employer 
t o commence payment o f temporary t o t a l d i s a b i l i t y compensation as 
of the date o f the p u r p o r t e d c l o s u r e and t o c o n t i n u e payments 
u n t i l t h e next proper c l o s u r e . Claimant c r o s s - r e q u e s t s r e v i e w o f 
those p o r t i o n s of t h e order t h a t : (1) denied c l a i m a n t ' s r e q u e s t 
f o r p e n a l t i e s and a t t o r n e y fees f o r the employer's a l l e g e d 
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improper c l o s u r e ; and (2) denied c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s 
and a t t o r n e y fees f o r the employer's unreasonable d e n i a l . 
Claimant a l s o asks t h e Board t o s e t a s i d e an August 30, 1985 o r d e r 
of Referee Q u i l l i n a n t h a t vacated an Order t o Show Cause why t h e 
employer s h o u l d not resume temporary t o t a l d i s a b i l i t y payments 
or d e r e d by Referee F o s t e r ' s O p i n i o n and Order i n t h i s case. The 
i s s u e s on r e v i e w are c o m p e n s a b i l i t y , the p r o p r i e t y o f the 
employer's N o t i c e of C l o s u r e , c l a i m a n t ' s e n t i t l e m e n t t o temporary 
t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y fees and Referee 
Q u i l l i n a n ' s o r d e r . 

Claimant i s a former cannery worker who was compensably 
i n j u r e d when she s l i p p e d and f e l l back on her w r i s t s and r i g h t 
elbow. The i n j u r y o c c u r r e d on November 20, 1980 and was 
o r i g i n a l l y accepted as n o n d i s a b l i n g . The i n i t i a l d i a g n o s i s was 
s t r a i n and c o n t u s i o n of the w r i s t s and c o n t u s i o n of the r i g h t 
elbow. Soon a f t e r the i n j u r y c l a i m a n t began e x p e r i e n c i n g symptoms 
i n t h e neck and r i g h t shoulder as w e l l . 

Claimant t r e a t e d o f f and on w i t h her f a m i l y d o c t o r 
w i t h o u t a p p r e c i a b l e r e s u l t s . She was u l t i m a t e l y r e f e r r e d t o Dr. 
Buza, a n e u r o l o g i s t , whose i n i t i a l d i a g n o s i s was s o f t t i s s u e 
i n j u r y . Claimant was u l t i m a t e l y d e c l a r e d m e d i c a l l y s t a t i o n a r y by 
Dr. S t a n f o r d on June 25, 1982. The r e c o r d does not r e f l e c t t h a t 
t h e employer s u b m i t t e d the c l a i m t o the E v a l u a t i o n s D i v i s i o n f o r 
c l o s u r e a t t h a t t i m e . 

Claimant's symptoms c o n t i n u e d w i t h o u t o b j e c t i v e evidence 
of p h y s i c a l d i s a b i l i t y . Her p h y s i c i a n s began t o suspect a 
p s y c h o l o g i c a l component t o the c l a i m . Dr. Buza, however, 
suggested a sympathectomy as a p o s s i b l e means o f r e d u c i n g 
c l a i m a n t ' s symptoms. The procedure was performed i n June 1983 and 
i t s e f f e c t s were t e m p o r a r i l y b e n e f i c i a l . When c l a i m a n t ' s symptoms 
l a t e r c o n t i n u e d , however, the employer requested a p s y c h i a t r i c 
e x a m i n a t i o n from Dr. S t o l z b e r g . Dr. S t o l z b e r g opined t h a t 
c l a i m a n t s u f f e r e d from a p r e e x i s t i n g p s y c h o l o g i c a l d i s o r d e r not 
caused nor worsened by the i n d u s t r i a l i n j u r y . I n a l a t e r 
d e p o s i t i o n , however, Dr. S t o l z b e r g noted t h a t c l a i m a n t had a 
p r e e x i s t i n g tendency t o develop somatic c o m p l a i n t s r e s u l t i n g from 
i n c i d e n t s such as the j o b - r e l a t e d i n j u r y . 

C laimant's r i g h t w r i s t symptoms progressed u n t i l her 
r i g h t hand was rendered e s s e n t i a l l y useless by c o n t r a c t u r e s . The 
c o n d i t i o n was l a t e r diagnosed by Dr. Burr as a " p s y c h o f l e x e d 
hand." The employer then arranged f o r c l a i m a n t t o be examined by 
Dr. V o i s s , who agreed t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n 
p r e d a t e d her i n j u r y . He concluded t h a t c l a i m a n t ' s w r i s t c o n d i t i o n 
was a p h y s i c a l m a n i f e s t a t i o n of the u n d e r l y i n g p s y c h o l o g i c a l 
c o n d i t i o n r a t h e r than the r e s u l t o f the i n d u s t r i a l i n j u r y . The 
i n s u r e r then p o l l e d c l a i m a n t ' s p r i o r p h y s i c i a n s as t o whether t h e y 
agreed w i t h t h e o p i n i o n of Dr. V o i s s . A l l agreed. 

A f t e r i t s r e c e i p t of Dr. Voiss's r e p o r t and t h e 
concurrences o f c l a i m a n t ' s d o c t o r s , the employer c l o s e d the c l a i m 
w i t h o u t a D e t e r m i n a t i o n Order on November 2, 1984. The N o t i c e o f 
Closure i d e n t i f i e d c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y date as June 25, 
1982, or more tha n two years b e f o r e the employer's c l o s u r e . 
Claimant f i l e d an amended request f o r h e a r i n g on the i s s u e of t h e 
c l o s u r e . Three days a f t e r c l o s i n g the c l a i m the employer i s s u e d 
what p u r p o r t e d t o be a p a r t i a l d e n i a l of c l a i m a n t ' s r i g h t w r i s t 
c o n d i t i o n . The essence of the d e n i a l was t h a t c l a i m a n t ' s w r i s t 
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c o n d i t i o n was now r e l a t e d t o a p r e e x i s t i n g p s y c h o l o g i c a l problem 
r a t h e r than t he i n d u s t r i a l i n j u r y . The d e n i a l denied n o t o n l y t h e 
p s y c h o l o g i c a l c o n d i t i o n but a l s o a l l ongoing r e s p o n s i b i l i t y f o r 
the p h y s i c a l m a n i f e s t a t i o n s , i . e . , w r i s t c o n t r a c t u r e s , r e s u l t i n g 
t h e r e f r o m . The d e n i a l concluded by s t a t i n g t h a t t h e d e n i a l was 
not t o be c o n s t r u e d as a d e n i a l o f c l a i m a n t ' s o r i g i n a l accepted 
w r i s t i n j u r y , which was t o remain i n an accepted s t a t u s . 

Upon r e c e i v i n g t he employer's N o t i c e o f C l o s u r e , t h e 
E v a l u a t i o n D i v i s i o n s e t i t asi d e as premature. The D i v i s i o n t h e n 
o r d e r e d t h e employer t o c o n t i n u e payment o f any compensation t o 
which c l a i m a n t might be e n t i t l e d . At the h e a r i n g , however, a 
D i v i s i o n r e p r e s e n t a t i v e t e s t i f i e d t h a t t h e D i v i s i o n was 
c o n s i d e r i n g r e s c i n d i n g i t s o r d e r . The r e p r e s e n t a t i v e t e s t i f i e d 
t h a t t h e D i v i s i o n had o r i g i n a l l y s e t the c l o s u r e a s i d e o n l y 
because i t was i s s u e d b e f o r e t he employer's d e n i a l . The D i v i s i o n 
a p p a r e n t l y f e l t t h a t i t l o s t i t s j u r i s d i c t i o n t o c o n s i d e r t h e 
c l o s u r e upon c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h a t i s s u e . One 
day a f t e r t h e h e a r i n g t he D i v i s i o n i s s u e d an ord e r r e s c i n d i n g i t s 
p r i o r o r d e r . 

With r e g a r d t o the c o m p e n s a b i l i t y o f c l a i m a n t ' s w r i s t 
c o n d i t i o n t h e Referee found t h a t r e g a r d l e s s o f the m e r i t s , t h e 
employer's d e n i a l was p r e c l u d e d under the r a t i o n a l e o f Bauman v. 
SAIF, 295 Or 788 (1 9 8 3 ) , which p r o h i b i t s t h e r e t r o a c t i v e d e n i a l o f 
an accepted c o n d i t i o n .absent p r o o f o f f r a u d , m i s r e p r e s e n t a t i o n or 
o t h e r i l l e g a l a c t i v i t y . The Referee reasoned t h a t t h e employer's 
d e n i a l was an at t e m p t t o t e r m i n a t e i t s l i a b i l i t y f o r a p r e v i o u s l y 
accepted c o n d i t i o n . 

We f i n d t h a t we need not address t he Referee's Bauman 
c o n c l u s i o n , f o r we f i n d c l a i m a n t ' s w r i s t c o n d i t i o n t o be 
compensable on the f a c t s . T his case i s s i m l i a r t o Kobayashi v. 
Siuslaw Care Center, 76 Or App 320 (1 9 8 5 ) , i n which a c l a i m a n t 
w i t h p r e e x i s t i n g p s y c h o l o g i c a l problems s u f f e r e d a minor 
compensable knee i n j u r y . The c l a i m a n t ' s p h y s i c i a n s expected t h e 
p h y s i c a l e f f e c t s o f the i n j u r y t o r e s o l v e w i t h i n a s h o r t t i m e . 
When t h e c l a i m a n t d i d not improve, however, h i s problem was 
determined t o be o f p s y c h o l o g i c a l o r i g i n . U l t i m a t e l y , t h e 
c l a i m a n t developed a " c l u b f o o t " c o n d i t i o n determined by t h e 
examining p s y c h o l o g i s t s t o be a means whereby t h e c l a i m a n t c o u l d 
p h y s i c a l l y g r a t i f y h i s s i g n i f i c a n t p s y c h o l o g i c a l needs. 76 Or App 
at 326. 

The i s s u e i n Kobayashi was whether t h e c l a i m a n t ' s f o o t 
c o n d i t i o n , which was c l e a r l y t h e r e s u l t o f a p s y c h o l o g i c a l 
d i s o r d e r r a t h e r than p h y s i c a l trauma, was the compensable r e s u l t 
of t h e minor knee i n j u r y . The c o u r t found t h a t i t was, r e l y i n g 
l a r g e l y on Dr. Voiss's o p i n i o n t h a t t h e c l a i m a n t ' s knee i n j u r y 
p r e c i p i t a t e d a means by which the c l a i m a n t c o u l d compensate f o r 
deep-seated p s y c h o l o g i c a l problems. The c o u r t n o t e d : 

"We understand [ t h e t e s t i m o n y o f Dr. V o i s s ] 
t o mean t h a t t h e compensable i n c i d e n t 
d i r e c t l y l e d c l a i m a n t t o s e l e c t t he b i z a r r e 
focus f o r h i s d i s a b i l i t y , t h a t i s h i s 
deformed f o o t . That e s t a b l i s h e s 
c o m p e n s a b i l i t y o f t h e f o o t c o n d i t i o n . " 76 
Or App a t 325. 

The p r e s e n t c l a i m a n t , l i k e the c l a i m a n t i n Kobayashi, has 
a p p a r e n t l y t r a n s f o r m e d a r e l a t i v e l y minor w r i s t trauma i n t o a 
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means o f compensating f o r s i g n i f i c a n t p s y c h o l o g i c a l d e f i c i t s , 
a c c o r d i n g t o t h e r e p o r t s o f t h e v a r i o u s p s y c h o l o g i s t s . I t appears 
t h a t t h e compensable w r i s t i n j u r y d i r e c t l y p r e c i p i t a t e d t he 
p s y c h o l o g i c a l r e a c t i o n t h a t l e d t o t h e development o f the p r e s e n t 
w r i s t c o n d i t i o n . The w r i s t c o n d i t i o n i s , t h e r e f o r e , compensable. 

Claimant seeks p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d 
improper c l o s u r e by t h e employer. The Referee found t h e c l o s u r e 
t o be improper, b u t denied c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and 
f e e s . We agree w i t h t he Referee t h a t t he c l o s u r e was improper. 
We a l s o f i n d , however, t h a t i t was unreasonable under t h e 
ci r c u m s t a n c e s and t h a t p e n a l t i e s and fees are not o n l y w a r r a n t e d 
but s t a t u t o r i l y r e q u i r e d . Under ORS 656.268(3) an employer may 
c l o s e a c l a i m w i t h o u t f i r s t r e q u e s t i n g a D e t e r m i n a t i o n Order, b u t 
o n l y i f c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and w i t h o u t permanent 
d i s a b i l i t y . I f i t i s u l t i m a t e l y found t h a t c l o s u r e was not 
sup p o r t e d by " s u b s t a n t i a l evidence" a p e n a l t y i n an amount equal 
t o 25 p e r c e n t o f a l l compensation determined t o be owing between 
th e date o f o r i g i n a l c l o s u r e and the date upon which t he c l a i m i s 
c l o s e d by D e t e r m i n a t i o n Order s h a l l be assessed a g a i n s t t he 
employer. The p e n a l t y i s t o be not l e s s than $500. ORS 
656.268(3). 

I n t h e p r e s e n t case t h e r e i s p e r s u a s i v e m edical evidence t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y a t the time t h e employer 
u n i l a t e r a l l y c l o s e d t he c l a i m . Closure was, t h e r e f o r e , 
s t a t u t o r i l y improper and p e n a l t i e s must be assessed. C l a i m a n t ' s 
a t t o r n e y i s a l s o e n t i t l e d t o a fee f o r p r e v a i l i n g on the p e n a l t y 
i s s u e . ORS 656.382(1). 

Claimant a l s o r e q u e s t s p e n a l t i e s and a t t o r n e y fees f o r the 
employer's a l l e g e d improper p a r t i a l d e n i a l . She a s s e r t s t h a t 
under t h e r a t i o n a l e of R o l l e r v. Weyerhaeuser, 67 Or App 583 
(1 9 8 4 ) , t h e e f f e c t o f the employer's p a r t i a l d e n i a l was t o 
ci r c u m v e n t t h e normal procedure f o r c l o s u r e s e t f o r t h i n ORS 
656.268, t h e r e b y p r e c l u d i n g t he E v a l u a t i o n s D i v i s i o n from r a t i n g 
t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , i f any. We agree. As we 
noted i n Deborah L. Greene, 37 Van Natta 575 (1985): "Where a 
c l a i m a n t has a s i n g l e accepted c o n d i t i o n or an accepted c o n d i t i o n 
which cannot be separate d from o t h e r c o n d i t i o n s , an 
e m p l o y e r / i n s u r e r may not i s s u e a p a r t i a l d e n i a l w i t h o u t f i r s t 
p r o c e s s i n g t he c l a i m t o c l o s u r e [ t h r o u g h the E v a l u a t i o n 
D i v i s i o n ] . " 37 Van N a t t a a t 577. Claimant's accepted w r i s t 
c o n d i t i o n i s i n e x t r i c a b l y i n t e r t w i n e d w i t h her p s y c h o l o g i c a l 
r e a c t i o n . Under these circumstances t h e employer's p a r t i a l d e n i a l 
was improper. 

A l t h o u g h we f i n d t h e employer's d e n i a l unreasonable, we are 
c o n s t r a i n e d by s t a t u t e from a ssessing an a d d i t i o n a l p e n a l t y . ORS 
656.262(10); Marlene R i t c h i e , 37 Van Nat t a 1088, 1097 (1 9 8 5 ) . 

F i n a l l y , c l a i m a n t asks t h a t we r e v e r s e an August 30, 1985 
or d e r i s s u e d by Referee Q u i l l i n a n i n WCB Case 85-09023. That 
o r d e r was i s s u e d subsequent t o a h e a r i n g b e f o r e Referee Q u i l l i n a n 
i n which c l a i m a n t sought t o e n f o r c e t he payment o f temporary t o t a l 
d i s a b i l i t y o r d e r e d by Referee Foster i n h i s Op i n i o n and Order. 
Claimant a s s e r t s t h a t Referee Q u i l l i n a n e n t e r t a i n e d t he 
r e l i t i g a t i o n o f c l a i m a n t ' s e n t i t l e m e n t t o t h a t compensation and as 
such, a l l o w e d t h e employer t o c o l l a t e r a l l y a t t a c k t h e ord e r o f 
Referee F o s t e r . 
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We w i l l not c o n s i d e r Referee Q u i l l i n a n ' s o r d e r . WCB Case 
85-09023 has not been c o n s o l i d a t e d w i t h the p r e s e n t case; i t i s 
s e p a r a t e l y docketed f o r Board review and w i l l be c o n s i d e r e d i n due 
c o u r s e . 

ORDER 

The Referee's Order i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . Those p o r t i o n s of the order t h a t denied c l a i m a n t ' s r e q u e s t 
f o r p e n a l t i e s f o r the s e l f - i n s u r e d employer's improper c l o s u r e and 
improper d e n i a l are r e v e r s e d . The employer i s assessed a s i n g l e 
p e n a l t y i n an amount equal t o 25 p e r c e n t o f a l l compensation 
determined t o be owing between November 2, 1984, the date o f the 
o r i g i n a l c l o s u r e , and the date upon which t h e c l a i m i s c l o s e d by 
D e t e r m i n a t i o n Order, when i s s u e d . The p e n a l t y s h a l l n o t be l e s s 
than $500. ORS 656.268(3). For p r e v a i l i n g on the p e n a l t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded a fee of $400, t o be p a i d by the 
s e l f - i n s u r e d employer. For p r e v a i l i n g on the i s s u e s o f 
c o m p e n s a b i l i t y and c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l 
d i s a b i l i t y compensation r a i s e d by the employer's r e q u e s t f o r 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $450, t o be p a i d by the 
s e l f - i n s u r e d employer. The remainder o f the Referee's o r d e r i s 
a f f i r m e d . 

W I L L I A M E . McNICHOLS, C l a i m a n t WCB 8 4 - 1 1 7 0 6 
B r y a n t , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 2 7 , 1 9 8 6 
B r i a n L . P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of Referee S e i f e r t ' s o r d e r 
which upheld the s e l f - i n s u r e d employer's d e n i a l of h i s c l a i m f o r a 
r i g h t c a r p a l t u n n e l syndrome c o n d i t i o n . On r e v i e w , c l a i m a n t 
contends t h a t h i s c o n d i t i o n i s compensable. We agree and r e v e r s e . 

On a p r o c e d u r a l m a t t e r , c l a i m a n t has r e q u e s t e d t h a t t h e 
r e c o r d be reopened i n o r d e r t o admit a l e t t e r from h i s a t t o r n e y t o 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . We t r e a t t h i s r e q u e s t as a m o t i o n 
f o r remand. 

We deny the m o t i o n . F o l l o w i n g our de novo r e v i e w , we 
f i n d t h a t the r e c o r d has not "been " i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 656.295(5). Moreover, 
i t has not been c l e a r l y shown t h a t t h i s evidence was n o t 
o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e the h e a r i n g . D e l f i n a P. 
Lopez, 37 Van N a t t a 164, 170 (1985). I n any e v e n t , a copy o f t h e 
l e t t e r c l a i m a n t seeks t o have a d m i t t e d a p p a r e n t l y was p r e v i o u s l y 
a d m i t t e d i n t o evidence and thus i s a l r e a d y i n t h e r e c o r d . 

We t u r n t o the m e r i t s of the case. Claimant was 31 
years o f age a t the time of h e a r i n g . I n October 1984 he f i l e d h i s 
c l a i m , c o n t e n d i n g t h a t h i s a p p r o x i m a t e l y t h r e e week a c t i v i t i e s as 
a window capper on an assembly l i n e had caused h i s r i g h t c a r p a l 
t u n n e l w r i s t c o n d i t i o n . Claimant's d u t i e s e n t a i l e d a p p l y i n g a 
p r o t e c t i v e cardboard c o v e r i n g around the c o r n e r s o f windows and 
woodwork, l i f t i n g t h e windows from a t a b l e , and p l a c i n g them i n a 
c a r t . The windows v a r i e d i n s i z e from two f e e t by two f e e t t o 
e i g h t e e n f e e t by e i g h t f e e t . T h e i r weight ranged from f i f t e e n 
pounds t o s e v e r a l hundred pounds. The l a r g e r windows r e q u i r e d the 
a s s i s t a n c e o f a co-worker. 9 C 1 



Claimant began e x p e r i e n c i n g a t i g h t n e s s and t i n g l i n g i n 
h i s r i g h t w r i s t a p p r o x i m a t e l y one week a f t e r b e g i n n i n g h i s 
d u t i e s . He d e s c r i b e d h i s symptoms t o h i s foreman, who p r o v i d e d 
him w i t h a w r i s t b r a c e . About one month a f t e r w o r k i n g on the 
assembly l i n e , a co-worker dropped one end o f a cumbersome window 
c l a i m a n t was h o l d i n g . Claimant e x p e r i e n c e d "a b i g pop and extreme 
p a i n " i n h i s r i g h t w r i s t . He c o n t i n u e d t o work, but h i s w r i s t 
became s w o l l e n and i n c r e a s i n g l y p a i n f u l . His employer's nurse 
p l a c e d an i c e pack on t h e j o i n t and gave c l a i m a n t an "Ace" bandage. 

At the end of h i s s h i f t c l a i m a n t sought medical 
t r e a t m e n t from h i s f a m i l y p h y s i c i a n , Dr. Cross. Ac c o r d i n g t o 
c h a r t n o t e s , c l a i m a n t a t t r i b u t e d h i s r i g h t w r i s t p a i n t o an i n j u r y 
a t work, b u t s t a t e d t h a t the i n j u r y had o c c u r r e d a week e a r l i e r . 
When q u e s t i o n e d about t h i s d i s c r e p a n c y , c l a i m a n t t e s t i f i e d t h a t 
Dr. Cross was f a r more i n t e r e s t e d i n d i s c u s s i n g the onset o f t h e 
r i g h t w r i s t symptoms r a t h e r than the episode a t work. Dr. Cross 
diagnosed a w r i s t i n j u r y w i t h p o s s i b l e c a r p a l t u n n e l syndrome, 
p r e s c r i b e d m e d i c a t i o n , and r e f e r r e d c l a i m a n t t o Dr. W i g l e . 

I n October 1984 c l a i m a n t came under t h e care o f Dr. 
W i g l e , o r t h o p e d i s t . Claimant d e s c r i b e d p r o g r e s s i n g r i g h t w r i s t 
symptoms s t a r t i n g about two weeks a f t e r h i s j o b began. His work 
h i s t o r y i n c l u d e d e x p e r i e n c e as a p r i v a t e c o n t r a c t o r and house 
p a i n t e r . However, he denied any p r i o r w r i s t problems or 
i n j u r i e s . A t t r i b u t i n g c l a i m a n t ' s c o m p l a i n t s t o a " r a t h e r sudden 
change i n h i s p h y s i c a l a c t i v i t i e s , " Dr. Wigle concluded t h a t 
c l a i m a n t had a " j o b r e l a t e d f l e x o r t e n o s y n o v i t i s of the r i g h t 
w r i s t w i t h an a s s o c i a t e d c a r p a l t u n n e l syndrome." T h e r e a f t e r , 
e l e c t r i c a l s t u d i e s c o n f i r m e d the d i a g n o s i s of c a r p a l t u n n e l 
syndrome. 

I n February 1985 Dr. Wigle responded t o s e v e r a l 
q u e s t i o n s posed by c l a i m a n t ' s counsel c o n c e r n i n g c a r p a l t u n n e l 
syndrome. Dr. Wigle s t a t e d t h a t the c a u s a t i v e problem o f t h e 
syndrome, i n t h e m a j o r i t y of cases, was a f l e x o r t e n o s y n o v i t i s o f 
t h e w r i s t and f l e x o r tendons of the f i n g e r . I n most cases, the 
e t i o l o g y of t h e problem was n o n s p e c i f i c . However, t h e r e were 
a n a t o m i c a l e n t i t i e s , such as muscle b e l l i e s which extend across or 
t h r o u g h t h e c a r p a l t u n n e l , which c e r t a i n l y c o u l d cause t h e 
syndrome t o be j o b r e l a t e d . This work r e l a t i o n s h i p can occur when 
these muscle b e l l i e s expand as the muscles are used i n r e p e t i t i v e 
w r i s t and hand m o t i o n s , t h e r e b y causing compression o f t h e median 
nerve as i t passes t h r o u g h the c a r p a l t u n n e l . 

Dr. Wigle opined t h a t c e r t a i n i n d i v i d u a l s seem t o have a 
tendency t o develop i n f l a m m a t o r y c o n d i t i o n s o f t h e i r hands, 
w r i s t s , elbows, and s h o u l d e r s i n the form of t e n d i n i t i s , 
s y n o v i t i s , and b u r s i t i s . T his p r e d i s p o s i t i o n can be aggravated by 
r e p e t i t i v e work a c t i v i t i e s and r e s u l t i n the development o f c a r p a l 
t u n n e l syndrome. Inasmuch as c l a i m a n t had no h i s t o r y o f any p r i o r 
symptoms, Dr. Wigle concluded t h a t c l a i m a n t ' s c a r p a l t u n n e l 
syndrome was r e l a t e d t o h i s work a c t i v i t i e s as a window capper. 

P r i o r t o w o r k i n g as a window capper, c l a i m a n t had 
performed s e v e r a l work a c t i v i t i e s f o r o t h e r employers r e q u i r i n g 
r e p e t i t i v e hand and w r i s t motions. These a c t i v i t i e s g e n e r a l l y 
i n c l u d e d t h e use o f power t o o l s , hand t o o l s , p a i n t i n g equipment, 
r o l l e r s , and s p r a y e r s . However, c l a i m a n t had not e x p e r i e n c e d any 
w r i s t symptoms u n t i l b e g i n n i n g h i s d u t i e s as a window capper. 
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Based on Dr. Wigle's o p i n i o n , the Referee analyzed t h e 
c l a i m as an o c c u p a t i o n a l disease f o r an u n d e r l y i n g c a r p a l t u n n e l 
syndrome c o n d i t i o n . Consequently, c l a i m a n t had t h e burden o f 
p r o v i n g t h a t h i s work a c t i v i t i e s had caused a worsening o f h i s 
u n d e r l y i n g disease r e s u l t i n g i n an i n c r e a s e o f p a i n t o t h e e x t e n t 
t h a t i t produced d i s a b i l i t y or a need f o r medical s e r v i c e s . 1 See 
W e l l e r v. Union Carbide, 288 Or 27, 35 ( 1 9 7 9 ) . The Referee c i t e d 
Wheeler v. Boise Cascade Corp., 298 Or 452 ( 1 9 8 5 ) , and Amfacj I n c . 
v. Ingram, 72 Or App 168 ( 1 9 8 5 ) , f o r the p r o p o s i t i o n t h a t merely 
e s t a b l i s h i n g a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s work and t h e 
c a r p a l t u n n e l syndrome was i n s u f f i c i e n t t o prove a w o r s e n i n g ! 
Inasmuch as the Referee found t h a t t he evidence f a i l e d t o | 
e s t a b l i s h a worsening o f the u n d e r l y i n g c a r p a l t u n n e l d i s e a s e , he 
concluded t h a t t he c l a i m was not compensable. | 

We d i s a g r e e . F o l l o w i n g our de novo review o f t h e 
m e d i c a l and l a y e v i d e n c e , we are persuaded t h a t c l a i m a n t ' s work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f the worsening o f 
h i s u n d e r l y i n g c a r p a l t u n n e l syndrome c o n d i t i o n . Consequently, we 
conclude t h a t c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m i s compensable. 

The employer argues t h a t Amfac, I n c . v. Ingram, sup r a . , 
r e q u i r e s a f i n d i n g t h a t t he c l a i m i s noncompensable. We f i n d 
Ingram t o be d i s t i n g u i s h a b l e on i t s f a c t s . I n Ingram, a p o t a t o 
trimmer complained of w r i s t symptoms s h o r t l y a f t e r b e g i n n i n g her 
work a c t i v i t i e s . She had not p r e v i o u s l y e x p e r i e n c e d any 
symptoms. T h e r e a f t e r , nerve c o n d u c t i o n s t u d i e s c o n f i r m e d c a r p a l 
t u n n e l syndrome. The Board found the c l a i m compensable, r e l y i n g 
on t h e Court of Appeals' d e c i s i o n i n Wheeler v. Boise Cascade, 66 
Or App 620 ( 1 9 8 4 ) , which had h e l d t h a t t he W e l l e r requirement o f a 
worsening o f the u n d e r l y i n g c o n d i t i o n need not be met i f t h e 
c l a i m a n t had not p r e v i o u s l y sought medical t r e a t m e n t . The Ingram 
c o u r t r e v e r s e d the Board's o r d e r , r e l y i n g on the Supreme Court's 
subsequent d e c i s i o n i n Wheeler v. Boise Cascade, s u p r a . , which 
h e l d t h a t W e l l e r a p p l i e d whether the c o n d i t i o n was symptomatic or 
asymptomatic a t the time of employment. 

The c l a i m a n t i n Ingram contended t h a t t h e evidence 
e s t a b l i s h e d t h a t an i n c r e a s e i n p r e s s u r e on t h e median nerve 
c o n s t i t u t e d a worsening of her u n d e r l y i n g d i s e a s e . Since she had 
no p r i o r symptoms, she argued t h a t t he appearance o f her symptoms 
s h o r t l y a f t e r commencing work r e f l e c t e d an i n c r e a s e i n p r e s s u r e on 
t h e median nerve and, t h e r e b y , a worsening o f her u n d e r l y i n g 
c a r p a l t u n n e l d i s e a s e . The Ingram c o u r t found t h e c l a i m a n t ' s 
argument u n p e r s u a s i v e , r e l y i n g on a c o n t r a r y m edical o p i n i o n from 
a c o n s u l t i n g s p e c i a l i s t . I n a d d i t i o n , t he c o u r t s t a t e d t h a t t h e r e 
was no m e d i c a l evidence s u p p o r t i n g the c l a i m a n t ' s c o n t e n t i o n t h a t 
her work had caused a worsening of her u n d e r l y i n g d i s e a s e . 

Here, c l a i m a n t advances the same medical c a u s a t i o n 
argument t h a t was p r e s e n t e d i n Ingram. However, u n l i k e Ingram, 
t h e r e i s p e r s u a s i v e medical evidence t h a t s u p p o r t s c l a i m a n t ' s 
t h e o r y . Dr. W i g l e , c l a i m a n t ' s t r e a t i n g s p e c i a l i s t , concluded t h a t 
c l a i m a n t ' s r e p e t i t i v e w r i s t and hand motions aggravated t h e muscle 
b e l l i e s o f h i s r i g h t w r i s t , which r e s u l t e d i n the development o f 
c a r p a l t u n n e l syndrome. I n s h o r t , Dr. Wigle u n e q u i v o c a l l y 
a t t r i b u t e d c l a i m a n t ' s r i g h t w r i s t c o n d i t i o n t o h i s work a c t i v i t i e s 
as a window capper. Furthermore, and a l s o d i s t i n g u i s h a b l e from 
t h e f a c t s o f Ingram, t h e r e i s no medical o p i n i o n c o n t r a d i c t i n g t h e 
o p i n i o n o f t h e t r e a t i n g s p e c i a l i s t . 

The employer a s s e r t s t h a t t h e r e i s no m e d i c a l evidence 
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t h a t c l a i m a n t ' s employment worsened h i s c o n d i t i o n . We d i s a g r e e . 
Dr. Wigle s t a t e d t h a t the e t i o l o g y o f f l e x o r t e n o s y n o v i t i s , t h e 
h a r b i n g e r o f c a r p a l t u n n e l syndrome, i n most cases i s u n s p e c i f i c . 
However, the c l e a r t h r u s t o f Dr. Wigle's o p i n i o n i s t h a t 
c l a i m a n t ' s work a c t i v i t i e s have expanded a n a t o m i c a l e n t i t i e s i n 
h i s r i g h t w r i s t , i n t h i s case the muscle b e l l i e s o f h i s w r i s t , 
which has r e s u l t e d i n t h e development o f c a r p a l t u n n e l syndrome. 
The f a c t t h a t Dr. Wigle does not use s p e c i f i c t e r m i n o l o g y such as 
"worsening" or "major c o n t r i b u t i n g cause" does not n e c e s s a r i l y 
d e f e a t a f i n d i n g o f c o m p e n s a b i l i t y , p a r t i c u l a r l y where t h e 
o p i n i o n , taken as a whole, s t r o n g l y i n d i c a t e s t h a t c l a i m a n t ' s work 
was t h e major cause, i f not t h e s o l e cause, o f h i s c o n d i t i o n ' s 
w o r s e n i n g . See McClendon v. Nabisco Brands, I n c . , 77 Or App 412 
(January 29, 1986). 

The employer f u r t h e r argues t h a t Dr. Wigle's o p i n i o n was 
based on an i n a c c u r a t e h i s t o r y . S p e c i f i c a l l y , t h e employer 
contends t h a t Dr. Wigle b e l i e v e d c l a i m a n t ' s work a c t i v i t i e s were 
f a r more r e p e t i t i v e and stre n u o u s than they were i n a c t u a l i t y . I n 
a d d i t i o n , t h e employer contends t h a t the r e c o r d i s i n c o n s i s t e n t 
c o n c e r n i n g t h e onset o f c l a i m a n t ' s symptomology and the d a t e , i f 
any, o f the t r a u m a t i c work i n c i d e n t . We do not c o n s i d e r any of 
these a r g u a b l e d i s c r e p a n c i e s o f s u f f i c i e n t magnitude t o r e j e c t Dr. 
Wigle's o p i n i o n . Claimant may have been g u i l t y , t o a degree, o f 
e x a g g e r a t i n g h i s work a c t i v i t i e s . However, the g i s t o f Dr. 
Wigle's o p i n i o n persuades us t h a t even i f c l a i m a n t ' s d u t i e s were 
somewhat l e s s r e p e t i t i v e and strenuous than those d e s c r i b e d , t h e 
a c t i v i t i e s were s t i l l more than s u f f i c i e n t t o r e s u l t i n the 
development o f c a r p a l t u n n e l syndrome. L i k e w i s e , the c o n f u s i o n 
c o n c e r n i n g t h e date o f the t r a u m a t i c i n c i d e n t i s not f a t a l , 
p a r t i c u l a r l y where t h e r e i s no i n d i c a t i o n of an o f f - t h e - j o b i n j u r y 
i n v o l v i n g t h e r i g h t w r i s t and where the c l a i m i s b e i n g a n a l y z e d 
under an o c c u p a t i o n a l disease t h e o r y . 

ORDER 

The Referee's o r d e r dated August 2, 1985 i s r e v e r s e d . 
The s e l f - i n s u r e d employer's d e n i a l i s s e t a s i d e and t h i s m a t t e r i s 
remanded t o t h e s e l f - i n s u r e d employer w i t h i n s t r u c t i o n s t o process 
t h i s c l a i m a c c o r d i n g t o the Workers' Compensation Law. Claimant's 
a t t o r n e y i s awarded $1,200 f o r s e r v i c e s a t the h e a r i n g l e v e l and 
$600 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by the s e l f - i n s u r e d 
employer. . 

D A N I E L P. M I V I L L E , C l a i m a n t WCB 8 3 - 0 6 4 4 0 
R i n g o , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 2 7 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the Court 
o f Appeals. M i v i l l e v. SAIF, 76 Or App 603 (1985). The c o u r t has 
ord e r e d t h a t i t be determined whether o r . n o t c l a i m a n t has f i l e d a 
c l a i m f o r w o r k e r s ' compensation b e n e f i t s i n the s t a t e o f I n d i a n a ; 
i f so, t h e d i s p o s i t i o n o f any such c l a i m ; and t o conduct f u r t h e r 
p r o ceedings c o n s i s t e n t w i t h t h e c o u r t ' s o p i n i o n . The r e c o r d i s 
i n a d e q u a t e l y developed on the q u e s t i o n t o enable us t o make a 
d e t e r m i n a t i o n , and we do not have the a u t h o r i t y t o take a d d i t i o n a l 
e vidence. ORS 656.295(5). 

Now, t h e r e f o r e , t h i s m a t t e r i s remanded t o the Hearings 
D i v i s i o n f o r f u r t h e r proceedings c o n s i s t e n t w i t h the mandate o f 
the Court o f Appeals. 

I T IS SO ORDERED. 
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J E R R Y F . F O S T E R , C l a i m a n t WCB 8 4 - 1 1 2 8 3 & 8 4 - 1 2 8 3 7 
E v o h l F . Mai a g o n , C l a i m a n t ' s A t t o r n e y M a r c h 2 8 , 1 9 8 6 
D a v i d 0. H o m e , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n t o D i s m i s s 

a n d G r a n t i n g B r i e f E x t e n s i o n 
Wausua Insurance Company has requested t h a t i t be 

dis m i s s e d from t he c u r r e n t proceedings on Board r e v i e w . I n t h e 
a l t e r n a t i v e , i t r e q u e s t s an e x t e n s i o n o f time w i t h i n which t o f i l e 
a respondent's b r i e f . 

T h is i s a " r e s p o n s i b i l i t y " case. The Referee found 
Western Employers Insurance Company r e s p o n s i b l e f o r c l a i m a n t ' s low 
back c o n d i t i o n and a f f i r m e d Wausau's d e n i a l . Western Employers 
request e d Board review by means o f a document c a p t i o n e d w i t h WCB 
Case No. 84-11283, which i s the case number assigned t o t h e 
request f o r h e a r i n g on the Western Employers d e n i a l . The req u e s t 
f o r r e v i e w , however, c l e a r l y r e q u e s t s r e v i e w o f the e n t i r e o r d e r 
t h a t r e s o l v e d t h e r e s p o n s i b i l i t y d i s p u t e between Wasuau and 
Western Employers. Because our review i s de novo on the e n t i r e 
r e c o r d , Wausau remains a necessary p a r t y . See Z u r i c h I n s . Co. v. 
D i v e r s i f i e d Risk Management, 300 Or 47, 50 (1985). The request t o 
di s m i s s Wausau i s , t h e r e f o r e , d enied. 

A l t h o u g h Western Employers d i d not i n i t i a l l y s erve a 
copy o f i t s a p p e l l a n t ' s b r i e f on Wausau, the r e c o r d e s t a b l i s h e s 
t h a t i t d i d so on February 12, 1986. Wausau has now f i l e d a 
respondent's b r i e f . The Board w i l l c o n s i d e r a r e p l y b r i e f i f 
m a i l e d w i t h i n . 14 days o f the m a i l i n g date o f t h i s o r d e r . 

IT IS SO ORDERED. 

DONALD M. HOLLENBECK, C l a i m a n t WCB 8 4 - 0 0 2 5 5 
F l a x e l , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 2 8 , 1 9 8 6 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee H o l tan's o r d e r which 
denied c l a i m a n t ' s r e q u e s t t o i n c r e a s e t he award f o r permanent 
d i s a b i l i t y from t h e D e t e r m i n a t i o n Order dated November 16, 1983, 
as amended December 30, 1983, which awarded no permanent 
d i s a b i l i t y i n a d d i t i o n t o p r i o r awards and s t i p u l a t i o n which t o t a l 
256 degrees f o r 80 p e r c e n t .unscheduled permanent p a r t i a l 
d i s a b i l i t y . Claimant argues t h a t he i s permanently and t o t a l l y 
d i s a b l e d . The i s s u e on review i s e x t e n t o f unscheduled permanent 
p a r t i a l d i s a b i l i t y i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

The Board a f f i r m s and adopts t he w e l l - r e a s o n e d o r d e r o f 
the Referee w i t h t h e f o l l o w i n g comment. The Referee p r o p e r l y 
f o l l o w e d t he f a c t - f i n d i n g process d e s c r i b e d i n l o n g s t a n d i n g case 
law i n v o l v i n g the i s s u e o f how much c o n s i d e r a t i o n s h o u l d be g i v e n 
t o p r e e x i s t i n g d i s a b i l i t y and p r e e x i s t i n g c o n d i t i o n s which worsen 
a f t e r t h e date o f a compensable i n j u r y when t h e worsening i s n o t 
r e l a t e d t o the i n d u s t r i a l i n j u r y . E.g. Emmons v. SAIF, 34 Or App 
603 ( 1 9 7 8 ) ; John D. K r e u t z e r , 36 Van Natt a 284, a f f ' d mem., 71 Or 
App 355 (198 4 ) ; Frank MasonT 34 Van Natt a 568, a f f ' d mem., 60 Or 
App 786 (1 9 8 2 ) . 

ORDER 

The Referee's o r d e r dated May 14, 1985 i s a f f i r m e d . 
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ASHTON V. LAWRENCE, C l a i m a n t WCB 8 3 - 0 3 4 9 3 & 8 3 - 0 8 6 7 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y • M a r c h 2 8 , 1 9 8 6 

O r d e r o f D i s m i s s a l 
The SAIF C o r p o r a t i o n has moved f o r d i s m i s s a l o f 

c l a i m a n t ' s r e q u e s t f o r Board review o f Referee Brown's o r d e r t h a t 
d i s m i s s e d c l a i m a n t ' s r e q u e s t s f o r h e a r i n g f o r f a i l u r e t o appear a t 
h e a r i n g . The motion i s a l l o w e d . 

ORS 656.289(3) r e q u i r e s t h a t a request f o r Board r e v i e w 
be m a i l e d t o the Board and a l l p a r t i e s no l a t e r than 30 days a f t e r 
t h e m a i l i n g date o f the Referee's o r d e r . S t r i c t compliance w i t h 
ORS 656.289(3) i s r e q u i r e d t o invoke our j u r i s d i c t i o n . Argonaut 
Insurance v. K i n g , 63 Or App 847, 851-52 (1983). The Referee's 
order was m a i l e d January 8, 1986. The t h i r t i e t h day t h e r e a f t e r 
was F r i d a y , February 7, 1986. According t o the postmark on the 
envelope, c l a i m a n t ' s r e q u e s t f o r Board review was m a i l e d 
February 8, 1986, more than 30 days from the m a i l i n g date of t h e 
Referee's o r d e r . The r e q u e s t was, t h e r e f o r e , u n t i m e l y and we are 
w i t h o u t j u r i s d i c t i o n t o review the Referee's o r d e r , which i s now 
f i n a l . 

The SAIF C o r p o r a t i o n ' s motion t o d i s m i s s c l a i m a n t ' s 
r e q u e s t f o r Board review i s a l l o w e d . Claimant's r e q u e s t i s hereby 
d i s m i s s e d . 

IT IS SO ORDERED. 

MICHAEL MULCAHY, C l a i m a n t WCB 8 4 - 0 6 8 4 4 
C h a r l e s R o b i n o w i t z , C l a i m a n t ' s A t t o r n e y M a r c h 2 8 , 1 9 8 6 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
P f e r d n e r ' s o r d e r , as m o d i f i e d on r e c o n s i d e r a t i o n , which: (1) 
awarded 6.75 degrees f o r 5 p e r c e n t scheduled permanent p a r t i a l 
d i s a b i l i t y f o r l o s s of f u n c t i o n o f c l a i m a n t ' s l e f t a n k l e due t o an 
i n d u s t r i a l i n j u r y i n a d d i t i o n t o the D e t e r m i n a t i o n Order dated 
A p r i l 25, 1984 which awarded 54 degrees f o r 40 p e r c e n t scheduled 
permanent p a r t i a l d i s a b i l i t y ; and (2) found t h a t c l a i m a n t had not 
proven t h a t the c l a i m was p r e m a t u r e l y c l o s e d by the D e t e r m i n a t i o n 
Order dated A p r i l 25, 1984. Claimant c i t e s as e r r o r the Referee's 
d e n i a l o f c l a i m a n t ' s motion t o reopen the h e a r i n g based on a 
p s y c h o l o g i c a l e x a m i n a t i o n r e p o r t dated one month a f t e r t h e 
h e a r i n g . Claimant a l s o a s s e r t s t h a t the Board has no a u t h o r i t y t o 
change t h e d e f i n i t i o n s of " l e g " and " f o o t " as used i n the American 
Medical A s s o c i a t i o n ' s p u b l i c a t i o n Guides t o the E v a l u a t i o n o f 
Permanent Impairment. The i s s u e s on review are e x t e n t o f 
scheduled permanent p a r t i a l d i s a b i l i t y , premature c l o s u r e , and 
whether t o remand t o reopen the h e a r i n g . 

We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5); B a i l e y v. SAIF, 296 Or 41 ( 1 9 8 3 ) . To 
m e r i t remand f o r c o n s i d e r a t i o n of new e v i d e n c e , i t must be shown 
t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e 
b e f o r e the h e a r i n g . D e l f i n a P. Lopez, 37 Van N a t t a 164, 170 
( 1 9 8 5 ) . 
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The p a r t i e s ' b r i e f s on the remand i s s u e r a i s e t h e 
q u e s t i o n whether c l a i m a n t waived the r i g h t t o have h i s 
s u b s e q u e n t l y c r e a t e d evidence c o n s i d e r e d by a Referee a f t e r the 
h e a r i n g was c l o s e d . The p r o c e d u r a l development o f t h e case i s 
c r u c i a l t o our d e t e r m i n a t i o n o f the c o r r e c t r e s u l t . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 25, 
1984. On June 27, 1984 the Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r 
a h e a r i n g which s p e c i f i e d i s s u e s o f f u r t h e r m e dical t r e a t m e n t , 
temporary and permanent d i s a b i l i t y compensation, and p e n a l t i e s and 
a t t o r n e y f e e s . By c l a i m a n t ' s r e p r e s e n t a t i o n , he r e c e i v e d 
documents which SAIF c o n s i d e r e d t o be a l l o f the m e d i c a l and 
v o c a t i o n a l r e p o r t s p e r t a i n i n g t o h i s c l a i m on J u l y 9, 1984. On 
August 20, 1984 t h e Board r e c e i v e d SAIF's response which denied 
c l a i m a n t was e n t i t l e d t o a d d i t i o n a l temporary or permanent 
d i s a b i l i t y compensation or p e n a l t i e s and a t t o r n e y f e e s . On August 
22, 1984 the Board r e c e i v e d c l a i m a n t ' s a p p l i c a t i o n t o schedule a 
h e a r i n g on t h e Board's form which s p e c i f i e d i s s u e s o f temporary 
and permanent d i s a b i l i t y compensation but which d i d not i n c l u d e 
premature c l o s u r e nor p e n a l t i e s and a t t o r n e y f e e s . 

On November 1 , 1984 the Board r e c e i v e d c l a i m a n t ' s f i r s t 
r e q u e s t f o r an e x p e d i t e d h e a r i n g . The request was g r a n t e d on 
November 21, 1984 and a h e a r i n g was scheduled f o r December 28, 
1984. By c l a i m a n t ' s r e p r e s e n t a t i o n , he " l e a r n e d on December 13, 
1984, these [documents r e c e i v e d J u l y 9, 1984] i n c l u d e d o n l y about 
o n e - f o u r t h of the r e c o r d s , and s p e c i f i c a l l y excluded a l l o f the 
C a l l a h a n Center r e c o r d s , which are now the most s i g n i f i c a n t i n 
t h i s f i l e . " 

C laimant s u b m i t t e d a h e a r i n g memorandum t o the Referee 
which r e p r e s e n t e d t h a t c l a i m a n t had a p s y c h o l o g i c a l c o n d i t i o n 
which might be r e l a t e d t o h i s compensable i n j u r i e s and t h a t 
c l a i m a n t was i n t h e process of s e e k i n g a medical o p i n i o n . Based 
on the r e p r e s e n t a t i o n s o f the a t t o r n e y s a t the opening o f t h e 
h e a r i n g , the Referee determined t h a t the i s s u e s were premature 
c l o s u r e , e x t e n t of permanent d i s a b i l i t y , and p e n a l t i e s and 
a t t o r n e y fees f o r delay i n p r o d u c t i o n o f documents. By c o l l o q u y 
i t was e s t a b l i s h e d t h a t c l a i m a n t knew t h a t he was p r o c e e d i n g on 
t h e i s s u e o f premature c l o s u r e based on the evidence as i t had 
been developed and t h a t SAIF had not d e l i b e r a t e l y w i t h h e l d t h e 
delayed documents. By t e s t i m o n y i t was e s t a b l i s h e d t h a t c l a i m a n t 
had s u f f e r e d p s y c h o l o g i c a l problems a f t e r h i s a c c i d e n t , t h a t 
c l a i m a n t knew t h a t he had been examined by a p s y c h o l o g i s t a t t h e 
C a l l a h a n Center i n August 1982, and t h a t c l a i m a n t was w a i t i n g t o 
be examined by a p a r t i c u l a r p s y c h i a t r i s t who would be a v a i l a b l e 
w i t h i n two weeks a f t e r the h e a r i n g . 

The"Referee c l o s e d the r e c o r d a t the c o n c l u s i o n o f t h e 
h e a r i n g and i s s u e d h i s Opinion and Order on January 7, 1985. On 
January 18, 1985 c l a i m a n t requested r e c o n s i d e r a t i o n o f t h a t 
p o r t i o n o f t h e Referee's order which awarded no a d d i t i o n a l 
compensation f o r permanent d i s a b i l i t y o f c l a i m a n t ' s l e f t f o o t . On 
January 23, the Referee i s s u e d an order which vacated t h e o r i g i n a l 
o r d e r and r e q u e s t e d SAIF's response. The Referee r e c e i v e d SAIF's 
response on January 29, 1985. 

On February 6, 1985 the Referee r e c e i v e d c l a i m a n t ' s 
m o t i o n t o reopen the h e a r i n g which i n c l u d e d the January 22, 1985 
l e t t e r o f a p s y c h i a t r i s t . On February 8, 1985 the Referee denied 
t h e motion t o reopen. On February 13, 1985 the Referee r e c e i v e d 
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SAIF's response t o t h e motion t o reopen. The Referee i s s u e d h i s 
O p i n i o n and Order on R e c o n s i d e r a t i o n on February 20, 1985. On 
March 11/ 1985 t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r re v i e w o f 
t h e Referee's " o p i n i o n l e t t e r o f February 8, 1985, and h i s O p i n i o n 
and Order on R e c o n s i d e r a t i o n o f February 20, 1985." 

When the Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r a 
h e a r i n g , t he re q u e s t was r e f e r r e d " t o a r e f e r e e f o r d e t e r m i n a t i o n 
as e x p e d i t i o u s l y as p o s s i b l e . " ORS 656.283(3). Claimant's 
o r i g i n a l h e a r i n g r e q u e s t and h a r d s h i p h e a r i n g r e q u e s t complied 
w i t h t h e a d m i n i s t r a t i v e r u l e s which r e q u i r e t h a t t h e p a r t y 
r e q u e s t i n g t he h e a r i n g " [ C ] e r t i f y t h a t the moving p a r t y w i l l be 
ready f o r h e a r i n g w i t h a l l evidence not l a t e r than f i f t e e n (15) 
days a f t e r t h e date o f t h e a p p l i c a t i o n , " OAR 438-06-010, and 
" F i l i n g o f an a p p l i c a t i o n t o schedule h e a r i n g c o n s t i t u t e s a 
d e c l a r a t i o n o f r e a d i n e s s t o proceed." OAR 438-06-030. There was 
no d e l a y o f the h e a r i n g date f o r which s a n c t i o n s might be 
imposed. See OAR 438-06-085. 

Claimant d i d not request postponement nor c o n t i n u a n c e . 
The r u l e s p r o v i d e : 

"OAR 438-06-080 Postponement of Hearing. 
Postponement o f a scheduled h e a r i n g must be 
req u e s t e d i n w r i t i n g as soon as p o s s i b l e 
and s h a l l be g r a n t e d o n l y upon reasonable 
j u s t i f i c a t i o n . The request s h a l l s t a t e t he 
reasons t h e r e f o r and i n d i c a t e whether t h e 
adverse p a r t y agrees or o b j e c t s t o a 
postponement. O r a l requests are p e r m i t t e d 
o n l y i n emergency and must be co n f i r m e d i n 
w r i t i n g . P a r t i e s s h a l l not be p e r m i t t e d t o 
d e l a y r e s o l u t i o n o f the issues except when 
postponement i s necessary t o achieve 
s u b s t a n t i a l j u s t i c e . 

"OAR 438-06-090 Continuances. Each p a r t y 
s h a l l be prepared t o produce a t h e a r i n g a l l 
evidence t o e s t a b l i s h t h e i r case. P a r t i e s 
s h a l l not be p e r m i t t e d t o d e l a y r e s o l u t i o n 
of t h e i s s u e s except when conti n u a n c e i s 
necessary t o achieve s u b s t a n t i a l j u s t i c e . " 
Claimant had warning b e f o r e t he h e a r i n g t h a t he was 

p r o c e e d i n g on l e s s than a l l o f the evidence t h a t he might produce 
about h i s p s y c h o l o g i c a l c o n d i t i o n and e l e c t e d t o proceed. He 
r e l i e d on t h e o p i n i o n o f an independent examiner, dated 28 months 
b e f o r e t h e h e a r i n g , i n t h e c o n t e x t o f v o c a t i o n a l assessment and 
the l a y t e s t i m o n y o f h i m s e l f and h i s w i f e . He sought no 
co n t i n u a n c e nor postponement. 

Circumstances which would be i n s u f f i c i e n t t o reopen a 
h e a r i n g based on newly d i s c o v e r e d or newly c r e a t e d evidence i n a 
c o u r t may be s u f f i c i e n t b e f o r e t h i s agency. B a i l e y v. SAIF, 296 
Or 4 1 , 46, n. 4, ( 1 9 8 3 ) ; C a t h e r i n e C. B a i l e y , 36 Van N a t t a 280 
(198 4 ) . However, c l a i m a n t chose t o go f o r w a r d r e l y i n g on the 
evidence a t hand, and l o s t on the m e r i t s . He now seeks t o reopen 
the h e a r i n g and i n t r o d u c e a d d i t i o n a l evidence which he planned t o 
o b t a i n a f t e r t h e h e a r i n g . 

The c o n s i d e r a t i o n s t h a t m o t i v a t e d t h e Board and the 
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r e l e v a n t p r o c e d u r a l r u l e s are s t i l l b a s i c a l l y t h e same as t h e y 
were i n 1981. We f i n d t h a t c l a i m a n t waived h i s o p p o r t u n i t y t o 
have the p r o f f e r e d evidence c o n s i d e r e d by t h e Referee when he 
f a i l e d t o re q u e s t t h a t t h e h e a r i n g be postponed or t h a t t h e r e c o r d 
be kept open or the h e a r i n g c o n t i n u e d . See Robert A. B a r n e t t , 31 
Van N a t t a 172, 174 (198 1 ) , a f f ' d mem, 59 Or App 133 (198 2 ) . 

I n t h e a l t e r n a t i v e , t h e q u e s t i o n i s whether t he r e c o r d 
was " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5). The d i s c r e t i o n a r y d e c i s i o n t o remand 
depends on whether t h e evidence was m a t e r i a l and whether i t was 
o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . I n t h i s case we 
see on t h i s r e c o r d no reason why c l a i m a n t c o u l d not have sought 
and o b t a i n e d a p s y c h i a t r i c or p s y c h o l o g i c a l e v a l u a t i o n l o n g b e f o r e 
t h e h e a r i n g . Claimant was aware t h a t he had undergone 
p s y c h o l o g i c a l e v a l u a t i o n a t the Callahan Center i n 1982, and he 
expressed i n t e r e s t i n the r e s u l t s o f the e v a l u a t i o n . Claimant's 
s o c i e t a l and f a m i l i a l problems are documented i n the r e c o r d , b u t 
t h e r e i s no i n d i c a t i o n t h a t they are r e l a t e d t o h i s i n d u s t r i a l 
i n j u r y nor t h a t c l a i m a n t c o n s i d e r e d t h a t he needed p s y c h o l o g i c a l 
or p s y c h i a t r i c c o u n s e l l i n g . Claimant knew t h a t he had gone t o the 
Callahan Center i n 1982 f o r v o c a t i o n a l assessment but d i d n o t 
d i s c o v e r t h a t t h e Calla h a n Center r e c o r d s were n o t among h i s 
medi c a l and v o c a t i o n a l r e c o r d s u n t i l j u s t b e f o r e t he h e a r i n g . 
Claimant delayed s e e k i n g a medical e v a l u a t i o n o f h i s p s y c h o l o g i c a l 
c o n d i t i o n u n t i l a f t e r t h e h e a r i n g . I n the c o n t e x t o f t h i s i s s u e , 
whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e of c l o s u r e , 
we f i n d t h a t c l a i m a n t f a i l e d t o show t h a t t h e p s y c h i a t r i s t ' s 
r e p o r t was not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g 
and deny t h e request t o remand t o the Referee t o reopen t h e 
h e a r i n g . Bob L. F a r r i s , 37 Van Natta 252 ( 1 9 8 5 ) , a f f ' d mem., 77 
Or App 276 (1 9 8 6 ) . 

On t h e i s s u e o f premature c l o s u r e , c l a i m a n t r e l i e d on 
the 1982 p s y c h o l o g i c a l r e p o r t and h i s l a y t e s t i m o n y i n an a t t e m p t 
t o prove t h a t he had a compensable d i s a b l i n g p s y c h o l o g i c a l 
c o n d i t i o n , which was not m e d i c a l l y s t a t i o n a r y a t the time o f c l a i m 
c l o s u r e . There was no evidence t h a t c l a i m a n t ' s i n a b i l i t y t o work 
a t t h e ti m e o f c l o s u r e was caused by a p s y c h o l o g i c a l c o n d i t i o n , 
r e g a r d l e s s o f c o m p e n s a b i l i t y . Claimant was not b e i n g t r e a t e d nor 
was he se e k i n g t r e a t m e n t a t the time o f c l o s u r e o f h i s c l a i m . 
None o f the d o c t o r s who examined c l a i m a n t i n r e l a t i o n t o h i s w r i s t 
and a n k l e i n j u r i e s commented, about r e l a t e d p s y c h o l o g i c a l 
c o n d i t i o n s . The t r e a t i n g d o c t o r c o n c u r r e n t l y t r e a t e d c l a i m a n t f o r 
a p p a r e n t l y u n r e l a t e d c o n d i t i o n s which might have a p s y c h o l o g i c a l 
o r i g i n . The examining d o c t o r a t the Callahan Center s p e c i f i c a l l y 
n oted t h e r e was no obvious f u n c t i o n a l o v e r l a y . 

The d e t e r m i n a t i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
must be made on the b a s i s o f evidence known a t the time o f 
c l o s u r e . S u l l i v a n v. Argonaut I n s . Co., 73 Or App 694 (1 9 8 5 ) . 

The Referee found c l a i m a n t "appeared t o be a c r e d i b l e 
w i t n e s s " and commented i n h i s o p i n i o n t h a t c l a i m a n t c o u l d make a 
c l a i m f o r b e n e f i t s f o r a p s y c h o l o g i c a l c o n d i t i o n under ORS 
656.245. The Referee's comment was not a f i n d i n g on an i s s u e o f 
c o m p e n s a b i l i t y o f p s y c h o l o g i c a l or p s y c h i a t r i c s e r v i c e s . 

I n Rogers v. T r i - m e t , 75 Or App 470 ( 1 9 8 5 ) , t h e c o u r t 
h e l d t h a t a D e t e r m i n a t i o n Order must be s e t as i d e i f t h e r e i s a 
p s y c h o l o g i c a l component of an i n d u s t r i a l i n j u r y and the t r e a t i n g 
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p h y s i c i a n ' s o p i n i o n whether t h e p s y c h o l o g i c a l component i s 
m e d i c a l l y s t a t i o n a r y has not been o b t a i n e d nor c o n s i d e r e d . Rogers 
i s d i s t i n g u i s h a b l e on i t s f a c t s i n t h a t t h e c l a i m a n t was a c t i v e l y 
p a r t i c i p a t i n g a t t h e ti m e o f c l o s u r e i n c u r a t i v e t h e r a p y t o 
overcome a d i s a b l i n g p s y c h o l o g i c a l c o n d i t i o n . I n the p r e s e n t 
case, c l a i m a n t was not p a r t i c i p a t i n g i n any t h e r a p y and t h e r e was 
no p e r s u a s i v e evidence t h a t c l a i m a n t was unable t o work due t o an 
i n j u r y - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n . We f i n d t h a t , whatever 
r e l a t i o n s h i p h i s p s y c h o l o g i c a l c o n d i t i o n had t o h i s i n d u s t r i a l 
i n j u r y , c l a i m a n t d i d not c a r r y h i s burden of p r o o f t h a t a t t h e 
time o f c l o s u r e the e f f e c t s o f h i s i n d u s t r i a l i n j u r y , whether 
p h y s i c a l or p s y c h o l o g i c a l , were not m e d i c a l l y s t a t i o n a r y . 
T h e r e f o r e , we a f f i r m the Referee's f i n d i n g t h a t t h e c l a i m was 
p r o p e r l y c l o s e d . 

On re v i e w of c l a i m a n t ' s award of compensation f o r 
scheduled permanent p a r t i a l d i s a b i l i t y of h i s l e f t a n k l e , t h e 
Board a f f i r m s t h e Referee's o r d e r w i t h t he f o l l o w i n g comment. 
Claimant argued b e f o r e t he Referee and the Board t h a t the American 
Medical A s s o c i a t i o n ' s p u b l i c a t i o n Guides t o t h e E v a l u a t i o n o f 
Permanent Impairment s h o u l d be r e l i e d on as t h e e x c l u s i v e method 
of e v a l u a t i n g impairment and t h a t t h e Department and the Board 
have no a u t h o r i t y t o a l t e r i t s d e f i n i t i o n s , s p e c i f i c a l l y o f the 
" l e g " and " f o o t . " ORS 65 6 . 2 1 4 ( 2 ) ( c ) and ( 2 ) ( d ) . See a l s o , OAR 
436-30-550. The Department's r u l e s f o l l o w t h e s t a t u t o r y 
d e f i n i t i o n s o f " l e g " and " f o o t , " and n e i t h e r t he Department nor 
the Board have t h e a u t h o r i t y t o d e p a r t from t h e s t a t u t o r y 
d e f i n i t i o n s . 

Claimant has a s u b t a l a r f u s i o n w i t h l o s s o f i n v e r s i o n ' 
and e v e r s i o n but has r e t a i n e d p l a n t a r - f l e x i o n and d o r s i - f l e x i o n . 
Claimant does not have a t i b i o - t a l a r f u s i o n . OAR 436-30-300. The 
i n s u r e r has not asked f o r r e d u c t i o n o f the award and we f i n d t h a t 
c l a i m a n t has not proven t h a t he i s e n t i t l e d t o an i n c r e a s e d 
award. See Robert E. M a r t e l l , 37 Van Nat t a 1074 (1 9 8 5 ) . 

ORDER 

The Referee's o r d e r dated February 20, 1985 i s a f f i r m e d . 

JACK D. RICHARDSON, Claimant WCB 84-13066 & 85-00971 
Emmons, et a l . , Claimant's Attorneys March 28, 1986 
Acker, et a l . , Defense Attorneys Order on Review 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members McMurdo and Lewis. 

L i b e r t y Northwest Insurance C o r p o r a t i o n ( L i b e r t y ) 
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Michael Johnson's 
o r d e r , adhered t o on r e c o n s i d e r a t i o n , which: (1) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s " a g g r a v a t i o n " c l a i m f o r a l e f t c a r p a l t u n n e l 
syndrome c o n d i t i o n ; and (2) upheld t h e s e l f - i n s u r e d employer's 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m . On r e v i e w , t h e s o l e 
i s s u e i s r e s p o n s i b i l i t y . 

Claimant was 41 years of age a t the time o f h e a r i n g . I n 
May 1980 he f i l e d h i s c l a i m , c o n t e n d i n g t h a t h i s work a c t i v i t i e s 
as a package mechanic f o r a food p r o c e s s i n g p l a n t had caused a 
r i g h t w r i s t problem. E l e c t r i c a l s t u d i e s were c o n s i s t e n t w i t h a 
"moderately severe r i g h t s i d e d c a r p a l t u n n e l syndrome and a 
moderate e a r l y l e f t - s i d e d c a r p a l t u n n e l compression." Di a g n o s i n g 
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r i g h t c a r p a l t u n n e l syndrome, Dr. Fleshman performed s u r g e r y on 
c l a i m a n t ' s r i g h t w r i s t . A l t h o u g h c l a i m a n t a l s o e x p e r i e n c e d l e f t 
w r i s t symptoms, he r e c e i v e d no medical t r e a t m e n t . 

L i b e r t y s u b s e q u e n t l y c l o s e d the c l a i m by a N o t i c e o f 
C l o s u r e . Claimant was awarded a p p r o x i m a t e l y t h r e e weeks o f 
temporary d i s a b i l i t y and no permanent d i s a b i l i t y . 

I n June 1980 c l a i m a n t r e t u r n e d t o work. I n i t i a l l y , h i s 
d u t i e s were m o d i f i e d . However, a f t e r t h e p l a n t changed ownership 
i n 1981 h i s d u t i e s became more s t r e n u o u s . Claimant c r e d i b l y 
t e s t i f i e d t h a t t h e p a i n i n b o t h of h i s w r i s t s has g r a d u a l l y 
worsened s i n c e h i s 1980 r e t u r n t o work. His symptoms would become 
p a r t i c u l a r l y bothersome whenever he used "pneumatic equipment o r 
[ d i d ] any d r i l l i n g or hammering f o r a l o n g p e r i o d o f t i m e . " He 
has never c o n s i d e r e d h i s l e f t w r i s t a major problem and c e r t a i n l y 
n o t as severe as h i s r i g h t w r i s t problems. 

Claimant d i d not seek f u r t h e r medical t r e a t m e n t u n t i l 
a p p r o x i m a t e l y November 1984. At t h a t t i m e , he complained .of 
d i f f i c u l t y w i t h b o t h hands and w r i s t s . E l e c t r i c a l s t u d i e s 
i n d i c a t e d severe decompression t h r o u g h the r i g h t c a r p a l t u n n e l and 
m i l d median nerve compression on the l e f t . Diagnosing b i l a t e r a l 
c a r p a l t u n n e l syndrome, Dr. E l l i s o n suggested f u r t h e r s u r g e r y t o 
t h e r i g h t w r i s t . T h e r e a f t e r , c l a i m a n t underwent a second r i g h t 
c a r p a l t u n n e l r e l e a s e s u r g e r y . Claimant d e s c r i b e s h i s l e f t w r i s t 
p a i n as a " l i t t l e worse now than i t was back i n '80." However, he 
has never r e c e i v e d any t r e a t m e n t f o r the l e f t w r i s t . 

I n December 1984 c l a i m a n t f i l e d a c l a i m f o r r i g h t c a r p a l 
t u n n e l syndrome w i t h h i s employer, who has been s e l f - i n s u r e d s i n c e 
a p p r o x i m a t e l y 1981. The employer denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s " c a r p a l t u n n e l syndrome," c o n t e n d i n g t h a t L i b e r t y was 
r e s p o n s i b l e f o r h i s c u r r e n t problems. L i b e r t y denied 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r " b i l a t e r a l 
c a r p a l t u n n e l syndrome," c o n t e n d i n g t h a t the employer was t h e 
r e s p o n s i b l e p a r t y . T h e r e a f t e r , the p a r t i e s requested an Order 
D e s i g n a t i n g a Paying Agent pursuant t o ORS 656.307. I n January 
1985 a ".307" or d e r i s s u e d , d i r e c t i n g t h a t the s e l f - i n s u r e d 
employer's c l a i m s a d m i n i s t r a t o r assume i n t e r i m r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s " b i l a t e r a l c a r p a l t u n n e l syndrome" c l a i m . 

Concluding t h a t c l a i m a n t ' s l e f t c a r p a l t u n n e l problems 
c o n s t i t u t e d an a g g r a v a t i o n o f h i s o l d c o n d i t i o n , the Referee s e t 
a s i d e L i b e r t y ' s d e n i a l . The.Referee reasoned t h a t c l a i m a n t ' s l e f t 
w r i s t had not s u f f e r e d the s i g n i f i c a n t r e c e n t change t h a t t h e 
r i g h t w r i s t had e x p e r i e n c e d . Inasmuch as the l e f t w r i s t was o n l y 
s l i g h t l y worse than i t had p r e v i o u s l y been, the Referee concluded 
t h a t L i b e r t y remained r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t l e f t 
w r i s t c o n d i t i o n . We d i s a g r e e . 

Where the evidence shows t h a t a d i s a b i l i t y i s caused 
s o l e l y by an i n j u r y o c c u r r i n g d u r i n g an e a r l i e r employment, t h e r e 
i s no reason t o a p p l y the " l a s t i n j u r i o u s exposure" r u l e . Boise 
Cascade Corp. v. St a r b u c k , 296 Or 238, 241 ( 1 9 8 4 ) . However, i f 
t h e t r i e r o f f a c t i s convinced t h a t the d i s a b i l i t y was caused by 
s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s but i s unconvinced t h a t any one 
employment i s t h e more l i k e l y cause of the d i s a b i l i t y , t h e f i n d i n g 
i s f o r t h e worker a g a i n s t the l a s t employer whose employment may 
have caused the d i s a b i l i t y . Boise Cascade Corp. v. S t a r b u c k , 
s u p r a , 296 Or a t 245. 
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I n an o c c u p a t i o n a l disease c o n t e x t , t h e l a s t i n j u r i o u s 
exposure r u l e p r o v i d e s t h a t , i f a worker proves t h a t the d i s e a s e 
c o u l d have been caused by work c o n d i t i o n s t h a t e x i s t e d a t more 
than one p l a c e o f employment, the l a s t employment p r o v i d i n g 
p o t e n t i a l l y c a u s a l c o n d i t i o n s i s deemed t o have caused t h e 
d i s e a s e . Boise Cascade Corp. Starbuck, supra, 296 Or a t 241; 
Meyer v. SAIF, 71 Or App 371, 373 (1984). The onset o f d i s a b i l i t y 
i s t h e t r i g g e r i n g date f o r d e t e r m i n a t i o n o f which employer i s the 
" l a s t p o t e n t i a l l y c a u s a l employer." Bracke v. Baza'r, 293 Or 239, 
248 ( 1 9 8 2 ) . Where c l a i m a n t ' s d i s a b i l i t y has not r e s u l t e d i n t i m e 
l o s s , b u t merely has r e q u i r e d medical t r e a t m e n t , t h e t i m e 
d i s a b i l i t y occurs i s g e n e r a l l y determined t o be the date c l a i m a n t 
f i r s t sought medical t r e a t m e n t . SAIF v. Carey, 63 Or App 68 
( 1 9 8 3 ) ; Adam J. Gabel, 36 Van N a t t a 263 ( 1 9 8 4 ) ; W i l l i a m 
Vaandering, 36 Van N a t t a 1296 (1984). I n o r d e r t o s h i f t 
r e s p o n s i b i l i t y t o an e a r l i e r employer, the l a s t employer whose 
employment c o n d i t i o n s c o u l d have caused the disease must e s t a b l i s h 
t h a t t h e c o n d i t i o n s a t t h e e a r l i e r employer were t h e s o l e cause or 
t h a t i t was i m p o s s i b l e f o r c o n d i t i o n s , a t the l a s t employment t o 
have caused t h e d i s e a s e . FMC Corp. L i b e r t y Mutual I n s . Co., 70 Or 
App 370 ( 1 9 8 4 ) , c l a r i f i e d , 73 Or App 223 ( 1 9 8 5 ) . 

F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , we are not persuaded t h a t e i t h e r of c l a i m a n t ' s 
employment exposures was the more l i k e l y cause of h i s l e f t w r i s t 
" d i s a b i l i t y . " I n f a c t , the evidence suggests t h a t c l a i m a n t has 
not s u f f e r e d any " d i s a b i l i t y " s i n c e he has a p p a r e n t l y n e i t h e r 
missed work nor r e c e i v e d medical t r e a t m e n t as a d i r e c t r e s u l t o f 
h i s l e f t w r i s t problems. However, because c o m p e n s a b i l i t y has been 
conceded, the s o l e i s s u e b e f o r e us i s which of these p a r t i e s s h a l l 
be deemed r e s p o n s i b l e f o r c l a i m a n t ' s l e f t w r i s t c o n d i t i o n . 

A f t e r c o n d u c t i n g our review of the r e c o r d , we a r e 
persuaded t h a t c l a i m a n t ' s post-1981 work exposure, w h i l e t h e 
employer was s e l f - i n s u r e d , e i t h e r c o n t r i b u t e d t o the cause o f , 
a g g r a v a t e d , or exacerbated h i s l e f t w r i s t c o n d i t i o n . See Bracke 
v. Baza'r, supra; Boise Cascade Corp. v. St a r b u c k , s u p r a . 
F u r t h e r m o r e , we f i n d t h a t the onset of " d i s a b i l i t y " f o r h i s l e f t 
w r i s t c o n d i t i o n o c c u r r e d w h i l e the s e l f - i n s u r e d employer was on 
the r i s k . 

C l a imant's l e f t w r i s t symptoms f i r s t arose i n 1980 w h i l e 
L i b e r t y was oh the r i s k . Yet, h i s d e s c r i p t i o n o f h i s c o m p l a i n t s 
t o h i s a t t e n d i n g p h y s i c i a n d e a l t e x c l u s i v e l y w i t h h i s r i g h t 
w r i s t . T e s t i n g a d m i n i s t e r e d a t the time suggested "moderately 
e a r l y l e f t - s i d e d c a r p a l t u n n e l compression." However, c l a i m a n t 
r e c e i v e d no m e d i c a l t r e a t m e n t f o r these " e a r l y " symptoms. 
Moreover, a " l e f t w r i s t " c l a i m was not even f i l e d a t t h i s t i m e . 

Upon r e t u r n i n g t o work, c l a i m a n t ' s d u t i e s soon became 
more s t r e n u o u s , which c o i n c i d e d w i t h t h e employer's change o f 
ownership i n a p p r o x i m a t e l y 1981. T h e r e a f t e r , h i s l e f t w r i s t 
symptoms g r a d u a l l y worsened, a l b e i t t o a l e s s e r e x t e n t than those 
o f h i s r i g h t . E v e n t u a l l y , c l a i m a n t r e t u r n e d f o r m e d i c a l t r e a t m e n t 
i n l a t e 1984, but a g a i n o n l y r e c e i v e d t r e a t m e n t f o r h i s r i g h t 
w r i s t . I t was a f t e r s e e k i n g t h i s t r e a t m e n t t h a t he r e c e i v e d a 
d i a g n o s i s , f o r t h e f i r s t t i m e , o f b i l a t e r a l c a r p a l t u n n e l 
syndrome. I n a d d i t i o n , t h i s was the f i r s t time t h a t a r e a s o n a b l e 
argument c o u l d be advanced t h a t c l a i m a n t missed time from work as 
a r e s u l t o f h i s l e f t w r i s t problems. 
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Claimant has a p p a r e n t l y never r e c e i v e d medical t r e a t m e n t 
f o r h i s l e f t w r i s t problems. However, when he l e f t work i n l a t e 
1984 t o seek me d i c a l t r e a t m e n t , the d e s c r i p t i o n of h i s c o m p l a i n t s 
s p e c i f i c a l l y r e f e r r e d t o b i l a t e r a l d i f f i c u l t i e s . T h is was t h e 
f i r s t t i m e t h a t i t c o u l d be reasonably argued t h a t c l a i m a n t missed 
t i m e from work as a r e s u l t of h i s l e f t w r i s t c o n d i t i o n . Moreover, 
i t was a t t h i s t i m e t h a t h i s c o n d i t i o n was diagnosed as b i l a t e r a l 
c a r p a l t u n n e l syndrome. Under these c i r c u m s t a n c e s , we f i n d t h a t 
th e onset o f " d i s a b i l i t y " f o r c l a i m a n t ' s l e f t w r i s t c o n d i t i o n 
s h o u l d c o i n c i d e w i t h t h e date i t can be argued t h a t he f i r s t 
missed time from work due t o l e f t w r i s t problems, as w e l l as t h e 
date h i s c o n d i t i o n was diagnosed as b i l a t e r a l c a r p a l t u n n e l 
syndrome. Both dates took p l a c e w h i l e the s e l f - i n s u r e d employer 
was on the. r i s k . 

I n c o n c l u s i o n , we are convinced t h a t the " d i s a b i l i t y " 
was caused by su c c e s s i v e w o r k - r e l a t e d exposures, but are n o t 
convinced t h a t any one exposure was the more l i k e l y cause. 
Consequently, i t i s necessary t o a p p l y the " l a s t i n j u r i o u s 
exposure" r u l e . Because c l a i m a n t ' s work a c t i v i t i e s w h i l e t h e 
employer was s e l f - i n s u r e d c o u l d have caused h i s l e f t c a r p a l t u n n e l 
syndrome and s i n c e he d i d not become " d i s a b l e d " u n t i l he engaged 
i n these a c t i v i t i e s , we conclude t h a t the " l a s t p o t e n t i a l l y c a u s a l 
employer" i s the s e l f - i n s u r e d employer. See Boise Cascade Corp. 
v. S t a r b u c k , supra, 296 Or 238, 241. A c c o r d i n g l y , t h e 
s e l f - i n s u r e d employer i s deemed t o have caused c l a i m a n t * l e f t 
c a r p a l t u n n e l syndrome c o n d i t i o n . 

Claimant's a t t o r n e y d i r e c t e d q u e s t i o n s t o c l a i m a n t and 
o t h e r w i s e p a r t i c i p a t e d a t the h e a r i n g i n s e t t i n g f o r t h t he i s s u e 
a t hand. However, n e i t h e r i n s u r e r c o n t e s t e d c o m p e n s a b i l i t y , t h e 
o n l y i s s u e b e i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s b i l a t e r a l w r i s t 
c o n d i t i o n . Under these c i r c u m s t a n c e s , h i s counsel's p a r t i c i p a t i o n 
cannot be c o n s i d e r e d as " a c t i v e l y l i t i g a t i n g a p o i n t b e a r i n g upon 
the c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a b i l i t y or the amount 
t h e r e o f . " S t a n l e y C. Phipps, 38 Van N a t t a 13 (January 14, 1986). 
A c c o r d i n g l y , we conclude t h a t c l a i m a n t s h o u l d be c o n s i d e r e d a 
nominal p a r t y and, as such, he i s not e n t i t l e d t o an a t t o r n e y f e e 
f o r s e r v i c e s a t h e a r i n g pursuant t o ORS 656.386(1), or on Board 
review pursuant t o ORS 656.382(2). Petshow v. Farm Bureau 
Insurance Co., 76 Or 563, 571 (1 9 8 5 ) ; S t a n l e y C. Phipps, s u p r a . 
See a l s o Shoulders v. SAIF, (SC 531929, March 25, 1986). 

ORDER 

The Referee's o r d e r s dated August 16, 1985 and 
September 13, 1985 are r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . 
L i b e r t y Northwest Insurance C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
l e f t w r i s t c o n d i t i o n i s r e i n s t a t e d and the s e l f - i n s u r e d employer's 
d e n i a l of the a f o r e m e n t i on e d c o n d i t i o n i s s e t a s i d e . The 
s e l f - i n s u r e d employer s h a l l reimburse L i b e r t y f o r i t s c l a i m s c o s t s 
i n c u r r e d t o d a t e . The Referee's awards o f a t t o r n e y f e e s a r e 
r e v e r s e d . The remainder o f the Referee's order i s a f f i r m e d . 
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JERRY W. WINE, Claimant WCB 82-10473, 84-04838 & 85-03699 
L . Thomas C l a r k , Claimant's Attorney March 28, 1986 
G a r r e t t , et a l . , Defense Attorneys Order on Review 
SAIF Corp Lega l , Defense Attorney 
Marcus Ward, Defense Attorney 

Reviewed by Board Members McMurdo and Lewis. 

Northwest Farm Bureau re q u e s t s review o f Referee 
N i c h o l s ' o r d e r t h a t : (1) s e t as i d e i t s d e n i a l s o f c o m p e n s a b i l i t y 
of and r e s p o n s i b i l i t y f o r a low back a g g r a v a t i o n c l a i m ; (2) upheld 
t h e d e n i a l o f t h e SAIF C o r p o r a t i o n on b e h a l f o f a p r i o r employer, 
Hoskinson Logging; and (3) o r d e r e d Northwest Farm Bureau t o pay 
the c o s t s o f a d e p o s i t i o n . SAIF i n s u r e d t h e same employer t h a t 
Northwest Farm Bureau i n s u r e d f o r a p e r i o d subsequent t o t h e 
coverage by Northwest Farm Bureau. The issu e s on rev i e w a r e 
a g g r a v a t i o n , r e s p o n s i b i l i t y , and c o s t s o f a d e p o s i t i o n . 

On the i s s u e s o f a g g r a v a t i o n and r e s p o n s i b i l i t y , t h e 
Board a f f i r m s t h e Referee's o r d e r . 

On t h e i s s u e o f which i n s u r e r should pay t h e c o s t s o f 
the d e p o s i t i o n o f c l a i m a n t ' s t r e a t i n g d o c t o r , t h e Board r e v e r s e s 
t h e o r d e r o f t h e Referee. Claimant o f f e r e d a l e t t e r i n t o evidence 
which was t h e s u b j e c t o f SAIF's request f o r the r i g h t t o 
cross-examine t he d o c t o r by d e p o s i t i o n . The l e t t e r a l l e g e d l y 
s u p p o r t e d Northwest Farm Bureau's d e n i a l . The l e t t e r was n o t 
o f f e r e d by Northwest Farm Bureau. The t r e a t i n g d o c t o r was not 
appea r i n g as Northwest Farm Bureau's e x p e r t , t h e r e f o r e , t h e 
r e s p o n s i b i l i t y t o pay the c o s t s o f the d e p o s i t i o n s h o u l d l i e w i t h 
t he SAIF C o r p o r a t i o n as the i n s u r e r who requested t h e d e p o s i t i o n 
on b e h a l f o f Hoskinson Logging. W. C r a i g Walker, 37 Van N a t t a 974 
(19 8 5 ) . 

ORDER 

The Referee's order dated August 22, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p a r t which o r d e r e d Northwest Farm 
Bureau t o pay the c o s t s o f the d e p o s i t i o n o f Dr. C a r r o l l i s 
re v e r s e d and t h e SAIF C o r p o r a t i o n , on b e h a l f o f Hoskinson Logging, 
i s o r d e r e d t o pay the c o s t s of t h e d e p o s i t i o n . The remainder o f 
the o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $750 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by Northwest Farm Bureau. 

DAVID A. BERKEY, Claimant WCB 83-05108 & 83-10234 
Vick & Associates , Claimant's Attorneys March 20, 1986 
Roberts, et a l . , Defense Attorneys Order of Abatement 
Beers, et a l . , Defense Attorneys 

The Board has r e c e i v e d t h e e m p l o y e r / i n s u r e r ' s m o t i o n f o r 
abatement and r e c o n s i d e r a t i o n o f the Board's Order on Review dated 
February 20, 1986. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e 
mo t i o n , t h e above noted Board order i s abated. 

I T IS SO ORDERED. 

-274-



DAVID C. DAINING, Claimant WCB 84-09355 
Peter 0. Hansen, Claimant's Attorney March 5, 1986 
SAIF Corp Lega l , Defense Attorney Order of Abatement 

On February 18, 1986 t h e Board r e c e i v e d a l e t t e r f rom 
c l a i m a n t ' s a t t o r n e y w i t h a copy of the Board's Order on Review 
dated February 7, 1986 and a copy of an a t t o r n e y f e e agreement 
dated January 27, 1982 i n which t he c l a i m a n t h i r e d t h e f i r m o f 
R o l l , Westmoreland, Hansen and Wobbrock t o a c t as h i s a t t o r n e y s . 
On February 25, 1986 the Board r e c e i v e d another l e t t e r f r o m 
c l a i m a n t ' s a t t o r n e y w i t h a copy of a more r e c e n t agreement between 
Peter 0. Hansen and c l a i m a n t signed on February 14, 1986. 
Claimant r e q u e s t s t h a t t h e Board "approve an a t t o r n e y f e e f o r 
s e r v i c e s performed t h r o u g h Board review." There i s no 
r e p r e s e n t a t i o n nor c e r t i f i c a t i o n t h a t a copy of t h e fee agreements 
or t h e cover l e t t e r s have been s u b m i t t e d t o the p a r t i e s on r e v i e w . 
The Referee and the Board noted s p e c i f i c a l l y i n t h e i r o r d e r s t h a t 
t h e r e was no a t t o r n e y f ee agreement o f r e c o r d i n t h i s case. 

I n o r d e r t o c o n s i d e r t h i s i s s u e and t o a l l o w t h e p a r t i e s 
t i m e t o a d v i s e t he Board of t h e i r p o s i t i o n s , i f any, the Board 
with d r a w s i t s Order on Review dated February 7, 1986. The Board 
hereby r e q u e s t s t he p a r t i e s t o respond w i t h b r i e f s on the i s s u e 
whether c l a i m a n t ' s a t t o r n e y should be a l l o w e d an a t t o r n e y f ee o u t 
of compensation awarded t o the c l a i m a n t by the Referee and t h e 
Board. B r i e f must be r e c e i v e d by the Board a t t h e address below 
w i t h i n 21 days of t h i s o r d e r t o be c o n s i d e r e d . 

IT IS SO ORDERED. 

DAVID D. ISAAC, Claimant WCB 85-01679 & 84-13634 
G a t t i , et a l . , Claimant's Attorneys February 27, 1986 
Liberty Northwest, Defense Attorney Order of Abatement 
SAIF Corp Legal , Defense Attorney 

The Board has r e c e i v e d the SAIF C o r p o r a t i o n ' s r e q u e s t 
t h a t we r e c o n s i d e r our Order on Review dated January 28, 1986. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t he 
m o t i o n , t h e above noted Board o r d e r i s abated and respondents are 
requeste d t o f i l e a response t o the request w i t h i n 21 days. 

IT IS SO ORDERED. 

DARRELL L . RAMBEAU, Claimant 
Bennett, et a l . , Claimant's Attorneys 
Roberts, et a l . , Defense Attorneys 

WCB TP-85011 
March 13, 1986 
Third Party Order of Abatement 

Claimant has requested r e c o n s i d e r a t i o n o f our T h i r d 
P a r t y Order dated February 18, 1986. The request i s a l l o w e d and 
our p r e v i o u s o r d e r i s withdrawn f o r r e c o n s i d e r a t i o n . The 
i n s u r e r ' s response t o c l a i m a n t ' s argument dated February 25, 1986 
s h a l l be f i l e d w i t h i n 14 days from the m a i l i n g date o f t h i s 
o r d e r . The Board w i l l c o n s i d e r a r e p l y argument from c l a i m a n t i f 
f i l e d w i t h i n t e n days of the m a i l i n g of the i n s u r e r ' s response. 

IT IS SO ORDERED. 
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No. 656 December 18, 1985 1 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Charlotte J . Johnson, Claimant. 

JOHNSON, 
Petitioner, 

v. 
S P E C T R A P H Y S I C S et al, 

Respondents. 
(83-02119, 83-02685, 83-10719; CA A33862) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 17,1985. 

David C. Force, Eugene, argued the cause and filed the 
brief for petitioner. 

Bruce L . Byerly, Portland, argued the cause and filed the 
brief for respondents Spectra Physics and Western Employers 
Insurance. 

Jerald P. Keene, Portland, argued the cause for 
respondents E B I Companies and Junction City Center. On 
the brief were Craig A. Staples and Roberts, Reinisch & Klor, 
P .C. 

David Runner, Assistant Attorney General, Salem, argued 
the cause for respondents S A I F Corporation and Marloc 
Corporation. With him on the brief were Dave Frohnmayer, 
Attorney General,'and James E . Mountain, Jr., Solicitor 
General, Salem. 

Before Gillette, Presiding Judge, Joseph, Chief Judge, and 
Young, Judge. 

J O S E P H , C. J . 

Reversed and remanded with instructions to accept 
occupational disease claim against Marloc and to set aside 
Junction City Center's denial of responsibility and for further 
proceedings not inconsistent with this opinion. 

Cite as 77 Or App 1 (1985) 3 

J O S E P H , C . J . 

Claimant seeks review of the Workers' Compensa
tion Board's denial of compensability of her carpal tunnel 
syndrome and its upholding the denial of responsibility by one 
employer. Claimant originally sought review of her claim 
against three employers, but she dismissed her claim against 
Spectra Physics and its insurer. We reverse. 

Claimant was employed by Marloc Corporation from 
1969 until January, 1981. Her job included shearing plastic, 
screen printing, hand sanding, box making, sawing raw mate
rials, assembling products with hand tools and riveting. The 
activities involved using hand levers, hand cranks and manual 
squeegees, manually "flipping" large sheets of aluminum, 
using hand-held pneumatic and oscillating sanders, hammer-
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ing and nailing, manually lifting heavy rolls of plastic, paper 
and canvas, and using hand-held pneumatic drills and drivers 
and a trigger-operated rivet gun. She then briefly worked at 
Spectra Physics before going to work for Junction City Center 
in June, 1982, where she remained until February, 1983. At 
Junction City Center, she carried trays of dishes and food to 
tables, bussed dishes in carriers weighing up to 40 pounds and 
washed dishes. 

In September, 1982, claimant injured her mid-back 
and right arm while lifting containers of dishes from a bus cart 
to a drain table. She filed a claim against Junction City Center 
on November 4, 1982. Her carpal tunnel syndrome was first 
diagnosed on November 16,1982, by Dr. Tsai, a neurosurgeon. 
He thought that the syndrome was related to her back injury 
and recommended that she continue only light work. On 
December 1, 1982, Junction City Center's carrier, E B I , 
accepted the claim. 

In February, 1983, claimant consulted Dr. Cam-
pagna, a neurosurgeon, complaining of back pain and 
numbness and tingling in her hands. He asked her if she did 
repetitive work, such as needlepoint, and she said that she did 
some crocheting; he related her carpal tunnel syndrome to 
that activity. On the basis of his report, E B I notified claimant 
on February 10, 1983, that her previously accepted claim for 
the syndrome was denied as not related to her back injury. 
Campagna performed bilateral carpal tunnel release surgery 
in February, 1983, and saw her once for a post-operative visit 

4 Johnson v. Spectra Physics 

in March. Claimant filed an occupational disease claim 
against Marloc, which its carrier, SAIF , denied. Campagna 
later explained that the first time that he had heard of 
claimant's work activities at Marloc was during his deposition 
in January, 1984. On the basis of the repetitive nature of those 
activities he then concluded that they were a major contribut
ing cause of the carpal tunnel syndrome. He did not believe 
that her work at Junction City Center either caused or 
worsened the carpal tunnel syndrome. 

Dr. Jewel, a hand surgeon, examined claimant in 
October, 1983. He testified that claimant had recurrent carpal 
tunnel syndrome and that she probably had suffered a nerve 
injury at the time of her surgery. He testified that her carpal 
tunnel syndrome stemmed from the years that she had worked 
at Marloc performing repetitive hand motions and stated that 
he believed that that work was the major contributing cause of 
the syndrome. He also concluded that her job duties at 
Junction City Center could have exacerbated the syndrome. 
He did not believe that crocheting was a probable cause for her 
condition, because it does not require the sort of heavy work 
and repetitive hand motions on an eight-hour-a-day basis that 
generally cause carpal tunnel syndrome. 

Claimant argues that the referee erred in not finding 
her syndrome a compensable occupational disease chargeable 
to Marloc. ORS 656.802(1) (a) defines an "occupational dis
ease": 

"Any disease or infection which arises out of and in the 
scope of the employment, and to which an employe is not 
ordinarily subjected or exposed other than during a period of 
regular actual employment therein." 
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When work conditions are the major contributing cause of a 
disease, it is compensable. Dethlefs v. Hyster Co., 295 Or 298, 
310, 667 P2d 487 (1983); Gabriel v. Hyster Co., 72 Or App 377, 
381, 696 P2d 542 (1985); 

The referee concluded that claimant had failed to 
establish the compensability of the carpal tunnel syndrome, 
because it was just as likely to have resulted from her crochet
ing as from any work activity. He refused to rely on the 
preponderance of the medical evidence, because he deter
mined that the medical opinions were based on historical facts 
provided by claimant and that she lacked credibility. Although 
Cite as 77 Or App 1 (1985) 5 

we generally defer to a referee's finding on credibility, Condon 
v. City of Portland, 52 Or App 1043, 1046, 629 P2d 1324, rev 
den 291 Or 662 (1981), the referee's finding in this case is so 
replete with illogical and irrelevant assertions that we will not 
rely on it. See Mendoza v. SAIF, 61 Or App 177,180, 655 P2d 
1096 (1982). 

The evidence in this case includes reports from three 
medical doctors. All believe that claimant's carpal tunnel 
syndrome relates to her on-the-job activities. Only one, Cam-
pagna, ever related her condition to crocheting, but when he 
did so he was unaware of her work-related activities. The 
record corroborates her description of her various job duties, 
and none of the employers offered contradicting evidence. 
Both doctors who treated claimant agree that her work 
activity at Marloc was the major contributing cause of her 
carpal tunnel syndrome. 

The referee's finding that claimant's crocheting met 
the level of repetitive activity that the physicians explained is 
necessary to cause carpal tunnel syndrome is not supported by 
the record. We conclude that claimant proved by a prepon
derance of the evidence that her carpal tunnel syndrome arose 
out of and in the scope of her employment at Marloc. 

In her second assignment of error, claimant contends 
that Junction City Center and its carrier violated the rule in 
Bauman v. SAIF, 295 Or 788, 790, 670 P2d 1027 (1983), by 
denying responsibility for her carpal tunnel syndrome 69 days 
after they had accepted her claim. In Bauman, the court stated 
that, once a claim is accepted under ORS 656.262(6), which 
requires acceptance or denial of a claim within 60 days after 
the employer has notice or knowledge of it, the insurer may 
not subsequently deny compensability. 

At the time that E B I accepted the claim for Junction 
City Center, it had knowledge of the carpal tunnel syndrome 
and was on notice that claimant claimed that it related to her 
back injury. It does not assert any of the exceptions to the 
Bauman rule of fraud, misrepresentation or other illegal 
activity. See Liberty Northwest Ins. Corp. v. Powers, 76 Or App 
377, 380, P2d (1985). It could not, therefore, deny the 
compensability of the claim. We held in Jeld-Wen v. McGehee, 
72 Or App 12,15, 695 P2d 92, rev den 299 Or 203 (1985), that 
the prohibition stated in Bauman applies as well to denials of 
6 Johnson v. Spectra Physics 

responsibility. Therefore, we hold that Junction City Center's 
denial of responsibility for the carpal tunnel syndrome was 
unlawful.1 -280-



Reversed and remanded with instructions to accept 
occupational disease claim against Marloc and to set aside 
Junction City Center's denial of responsibility and for further 
proceedings not inconsistent with this opinion. 

1 An accepting employer is required to continue compensation and cannot 
retroactively deny the claim unless and until someone else is determined to be 
responsible. Retchless v. Laurelhurst Thriftway, 72 Or App 729,696 P2d 1181, rev den 
299 Or 251 (1985). 

No. 668 December 26, 1985 81 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Eula L . Crowe, Claimant. 

C R O W E , 
Petitioner, 

v. 
J E L D - W E N , INC., 

Respondent. 
(82-06883; CA A33475) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 1, 1985. 

Thad Hettle, Salem, argued the cause for petitioner. With 
him on the brief was Rolf Olson, Salem. 

Brian Pocock, Eugene, argued the cause and filed the brief 
for respondent. 

Before Richardson, Presiding Judge, Joseph, Chief Judge,* 
and Warden, Judge. 

W A R D E N , J . 

Reversed and remanded with instructions to reinstate 
referee's order. 

* Joseph, C . J . , vice Newman, J . 

Cite as 77 Or App 81 (1985) 83 

W A R D E N , J . 

Claimant seeks judicial review of an order of the 
Workers' Compensation Board which reversed the referee's 
order holding that claimant had suffered an aggravation of her 
earlier compensable industrial injury. A back injury sustained 
in one employment, followed by a worsening of symptoms 
during a later employment, is involved. The issue is whether 
the "last injurious exposure" rule applies to impose liability on 
the second employer. We hold that conditions existed at the 
second employment that could have, but did not, contribute to 
the disability, that claimant merely suffered an aggravation of 
her compensable industrial injury and that the first employer 
is responsible. We reverse and remand with instructions to 
reinstate the referee's order. 

There is no dispute as to the facts. They are set out in 
the findings of the referee: 
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"Claimant, presently forty-nine years old, injured her low 
back on April 20, 1979, while lifting a pallet of corrugated rail 
from one conveyer belt to another. Her employer at the time 
was Jeld-Wen. She filed a claim, was taken off work for one 
week, and returned to work and reinjured her low back and 
coccyx on August 10,1979. She filed another claim which was 
accepted and treated by the insurer as an aggravation of the 
April injury. Prior to April 1979, she had had no back 
problems. 

"Claimant saw Dr. Klump for neurological evaluation in 
mid-November 1979 for her continued low back and right leg 
pain. Lumbosacral strain related to work was diagnosed with 
right leg pain of undetermined origin. A program of physical 
therapy was instituted. Claimant improved and was released 
for work on January 7, 1980. 

"A repeat examination and a myelogram were done by Dr. 
Campagna in late January 1980. Dr. Campagna found a 
normal lumbar spine but opined claimant had nerve root 
compression at L5-S1 on the right 'secondary to herniated 
nucleus pulposus as a result of industrial injury of April 20, 
1979.' Pelvic traction and physical therapy were advised. An 
EMG failed to reveal evidence of motor root compression. 
Claimant was discharged from the hospital with a final 
diagnosis of lumbar sprain. Thereafter, she made a good 
recovery with minimal disability despite some occasional low 
backache and pain and numbness in the right leg. Claimant 
returned to work on March 10, 1980. 

84 Crowe v. Jeld-Wen 

"Claimant ceased working with Jeld-Wen in May 1980 
and sought lighter employment with Klamath County in the 
building maintenance department. An October 17, 1980, 
Determination Order awarded claimant temporary total dis
ability only. 

"Nothing much happened until March 19, 1982, when 
claimant returned to see Dr. Campagna for increasing com
plaints since July 1980, including constant low back pain and 
pain radiating down the right leg to the foot. Dr. Campagna 
now thought claimant to have nerve root irritation at S i , also 
secondary to the industrial injury of April 1979. Repeat EMG 
and X-rays were normal as was a repeat myelogram which 
showed no evidence of disc herniation. Again, final diagnosis 
was lumbar strain. 

"In the intervening two years, claimant had worked pri
marily as a painter for the maintenance department. This 
involved considerable bending, stooping, stretching, lifting 
and carrying. Claimant ceased work on March 16, 1982, and 
quit entirely on April 2,1982, due to increasing pain. She saw 
no doctors in the intervening period between July 1980 and 
March 1982. 

"In June 1982 the insurer referred claimant to Dr. Donald 
Warren, who was unable to definitively state whether or not 
claimant's current problems related to the April 1979 indus
trial injury other than to note claimant's assertions in this 
regard. Dr. Warren found chronic back and right leg pain, 
with a trigger point just to the right of the coccyx, essentially 
in the area where she fell in August 1979. Claimant was 
treated in the area of the coccyx with steroid and anesthetic 
injection which resulted in about an 80-percent improvement 
of her pain. Dr. Campagna likewise opined in July 1982 that 
he was unable to relate claimant's condition to her April 1979 
industrial injury. 

"On June 22,1982, the insurer denied claimant's aggrava
tion claim on March 22 on the basis of lack of relationship to 
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the April 1979 industrial injury. As a result, no further 
medical bills were paid. Claimant requested payment of bills 
under ORS 656.245. 

"Claimant then went to work in July 1982 as a cafe 
owner/operator and also as a part-time manager of a pizza 
parlor. These jobs were less demanding than her work with 
the county although standing any prolonged period tended to 
cause her back to hurt. Claimant is not presently employed. 

"By January 13, 1983, some six months after his initial 
Cite as 77 Or App 81 (1985) 85 

opinion, Dr. Campagna changed his mind, stating claimant 
had become medically unstationary by March 19, 1982, and 
this disability represented a worsening of her low back condi
tion arising from the April 1979 injury. This did not exclude 
the possibility that claimant's work activities for the county 
contributed at least in part to her back problems. 

"According to claimant, her low back pain never subsided 
or went away for any length of time throughout the two years 
she worked for the county. About two months after she began 
employment there, her back pain became more constant and 
she missed some time from work due to back problems. About 
six months before she quit, she asked to be transferred to a 
clerical position. Two months before her resignation, she 
further indicated to the personnel manager that her back was 
becoming worse and that she could not stay in her present job. 

"Claimant complained constantly about her back to her 
immediate supervisor. The supervisor did not know how 
much time claimant missed because of her back. To the best of 
his knowledge, claimant sustained no new injuries while 
working for the county. Claimant appeared to have most 
difficulty with climbing or standing on ladders. She states she 
lost up to five or six days per month of work due to her back, 
especially during the last six months." 

The referee held that claimant's low back condition 
resulted from her April, 1979, industrial injury and had 
worsened and that Jeld-Wen was the responsible employer. 
The Board reversed, concluding from the evidence that 
employment with Klamath County contributed to claimant's 
disability. It approved Jeld-Wen's denial of claimant's 
aggravation claim. 

The first inquiry is whether the claim is one for 
occupational injury or disease. Generally, injuries are caused 
by identifiable, discrete events. In contrast, diseases usually 
have a gradual onset, and their existence is often not perceived 
until after the time of affliction. Bracke v. Baza'r, 293 Or 239, 
246, 649 P2d 1330 (1982). The fact that pain grows worse over 
a period of time does not make a condition gradual in onset. 
Donald Drake Co. v. Lundmark, 63 Or App 261, 266, 663 P2d 
1303 (1983), rev den 296 Or 350 (1984). 

Respondent argues that the activity at Klamath 
County caused an occupational disease. The fact that activity 
at the second employment caused a condition acquired in the 
86 Crowe v. Jeld-Wen 

first employment to flare up or worsen does not convert the 
occupational injury into an occupational disease. See, e.g., 
Donald Drake Co. v. Lundmark, supra. "An occupational 
disease is stealthy and steals upon its victim when he is 
unaware of its presence and approach. Accordingly, he cannot 
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later tell the day, month or possibly even the year when the 
insidious disease made its intrusion into his body." White v. 
State Ind. Acc. Com., 227 Or 306, 322, 326 P2d 302 (1961). To 
the contrary, in this case claimant knows precisely when her 
back troubles began—the dates of her two accidents at Jeld-
Wen. She had never had back trouble before but has been 
plagued with it ever since. Claimant's condition is the result of 
an occupational injury, not a disease. 

The "last injurious exposure" rule in a successive 
occupational injury context places full liability on the carrier 
covering the risk at the time of the most recent injury that 
bears a causal relation to the disability. Bracke v. Baza'r, 
supra, 293 Or at 244 (quoting 4 Larson, Workmen's Compen
sation Law, § 95.12, 17-71 - 17-78). The rule operates to place 
liability on the last employer "[i]f the trier of fact is convinced 
that the disability was caused by successive work-related 
injuries but is unconvinced that any one employment is the 
more likely cause of the disability." Boise Cascade Corp. v. 
Starbuck, 296 Or 238, 245, 675 P2d 1044 (1984). However, 
when a compensable injury at one employment contributes to 
a disability occurring during a later employment involving 
work conditions capable of causing the disability, but which 
did not contribute to the disability, the "last injurious 
exposure" rule does not apply, and the first employer is liable. 
Boise Cascade Corp. v. Starbuck, supra, 296 Or at 244. Whether 
the work conditions at the later employment contributed to 
the disability is a question of fact. Boise Cascade Corp. v. 
Starbuck, supra, 296 Or at 244-45. 

On de novo review, we find that the bending and 
stooping associated with claimant's second employment, 
although capable of causing a back disability, did not actually 
contribute to it. Claimant was never entirely free from back 
pain after the first injuries incurred at Jeld-Wen. The dis
ability was in existence before she ever began work at 
Klamath County. She merely experienced continuing symp
toms and increased pain from her original injury when she 

Cite as 77 Or App 81 (1985) 87 

engaged in continued activity for the county. Consequently, 
Jeld-Wen, the first employer, is responsible. 

In determining that the "last injurious exposure" rule 
is not applicable, we take note of the fact that there was no 
new injury at Klamath County. "[F]or the last injurious 
exposure rule to apply at all under the employer's successive-
injury theory of the case, there must be evidence of a second 
injury which materially contributed to the claimant's dis
ability." Peterson v. Eugene F. Burrill Lumber, 294 Or 537, 
543, 660 P2d 1058 (1983); see also Firemen's Fund Ins. Co. v. 
Ore. Ptld Cement Co., 63 Or App 63, 66, 663 P2d 416 rev den 
295 Or 617 (1983). 

Although it is true that the identifiable event that 
distinguishes an injury need not be an instantaneous happen
ing, it must occur in a discrete period, rather than over a long 
period of time. Valtinson v. SAIF, 56 Or App 184,188,164 P2d 
598 (1982). That requirement is not satisfied here. The 
activity at Klamath County occurred over a period of approx
imately two years. In contrast, in Valtinson, the activity that 
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was deemed an injury occurred during one working day. See 
also Donald Drake Co. v. Lundmark, supra, 63 Or App at 266 
(injury coincided with traumatic jolting of faulty loader). In 
sum, there was no new injury at Klamath County that 
concurred with the first injury to cause the disability. Like the 
situation in SAIF v. Brewer, 62 Or App 124,129, 659 P2d 988 
(1983), there "is no persuasive evidence that claimant's work 
at [the second employment] contributed to the causation of the 
chronic back condition; rather the evidence shows only that 
the [second employment] aggravated the continuing back 
problem and culminated in a second period of disability." 
(Emphasis in original.) 

Reversed and remanded with instructions to rein
state the referee's order. 

No. 680 December 26, 1985 167 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation 
of Robert M. Rose, Claimant. 

R O S E , 
Petitioner, 

v. 
A R G O N A U T I N S U R A N C E C O M P A N I E S et al, 

Respondents. 
(WCB No. 83-12041; CA A34412) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 18,1985. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief were Robert J . Guarrasi, and 
Malagon & Associates, Eugene. 

Kevin L . Mannix, Portland, argued the cause for 
respondents. With him on the brief was Lindsay, Hart, Neil & 
Weigler, Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J . 

Affirmed. 
Cite as 77 Or App 167 (1985) 169 

R O S S M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board which affirmed the referee's decision 
that his injury was not work related. 

Claimant played slow-pitch Softball for the Guaranty 
Eggs, a team organized by the employes of Guaranty 
Chevrolet in Junction City. He broke and dislocated his ankle 
while sliding into first base during the first game of the season. 
He seeks compensation for his injury under the theory that it 
occurred during a recreational activity sanctioned by and 
indirectly beneficial to employer. The Board, affirming the 
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referee, held that employer's contribution to the team and the 
benefits it derived were not sufficient to justify compensation. 
We agree and affirm. 

Claimant worked for employer as a car salesman and 
was not hired for his ability to play softball. He worked on 
straight commission, with a guaranteed minimum hourly 
wage. The softball team was organized and managed by Billy 
Steele, one of employer's leading salesmen, but not a manager 
or supervisor. The team was a part of a city league and played 
on a schedule established by the league. Steele, a sports 
enthusiast, intended to pay as much of the cost of the team as 
necessary, including league entrance fees and uniform and 
equipment costs. He approached Herb Nil l , the owner of 
Guaranty, and Nil l agreed to contribute personally $100 
towards the team. He made his check payable to Steele. Nill's 
name was on the team roster, but he never played or appeared 
at a game. Steele selected the team uniform, which had the 
name "Guaranty" and the company logo on the jersey. 

Claimant was asked by Steele to join the team and he 
did so voluntarily because, although he is not a good softball 
player, he thought it would be good for his job. Employes were 
not required to play. Those who did paid almost all of the costs 
of uniforms, equipment and fees. Games and practices were 
held at local parks and, for the most part, after work hours. 
Employes were frequently allowed to leave early for games, 
without pay. Now and then, during work hours, they would 
play catch on employer's premises. Games were occasionally 
discussed at sales meetings. Employer had a general policy of 
not sponsoring recreational teams. 
170 Rose v. Argonaut Ins. Co. 

In deciding this case, we must determine whether the 
relationship between claimant's injury and his employment is 
sufficient to justify compensation. Rogers v. SAIF, 289 Or 633, 
642,616 P2d 485 (1980). Only one Oregon case has addressed a 
similar set of facts. In Richmond v. SAIF, 58 Or App 354, 648 
P2d 370 (1982), the claimant injured his knee while playing 
softball on a police department team. In reaching our decision 
that the injury was not compensable, we referred to 1A 
Larson, Workmen's Compensation Law, 5-71, § 22.200 
(1979).1 We again turn to Larson for guidance in deciding this 
case, this time referring to the most recent edition, 1A Larson, 
Workmen's Compensation Law, 5-131 to 5-158, §§ 22.24 to 
22.35 (1985). There, Larson discusses the five determinative 
variables in a case such as this: the location of the recreational 
activity, on or off the employer's premises; the time of the 
activity, during, before or after work hours; the employer's 
initiative in organizing the team; the employer's contribution 
to the team; the quality and type of benefit derived by the 
employer. Considering each of these, we conclude that the 
evidence weighs decisively against claimant. 

1 1A Larson, Workmen's Compensation Law, 5-71, § 22.200 (1979), states: 

"Recreational or social activities are within the course of employment when 

"(1) They occur on the premises during a lunch or recreation period as a 
regular incident of the employment; or 

"(2) The employer, by expressly or impliedly requiring participation, or by 
making the activity part of the services of an employee, brings the activity within 
the orbit of the employment; or 

"(3) The employer derives substantial direct benefit from the activity beyond 
the intangible value of improvement in employee health and morale that is 
common to all kinds of recreational and social life." 
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Claimant was injured at a game which was played 
after work hours and off employer's premises. Employer did 
not organize, manage or sponsor the team and had no control 
over it. No effort was made by employer to advertise the 
games. Employes were encouraged but not required to play. 
The only contribution made by employer was a personal one 
of $100 by the owner. There is no evidence of the motivation 
for that contribution. Employer received only a minor and 
incidental benefit in the form of indirect advertisement 
received through the team jerseys. 

Claimant makes much of the fact that employes were 
Cite as 77 Or App 167 (1985) 171 

encouraged to act professionally and to sell cars at the games. 
They brought demonstration models to the games. Claimant 
concedes that employer encouraged the same type of activity 
for employes at all times, whether employes were on or off the 
job. 

We conclude that claimant's injury was not work 
related. The fact that employer sanctioned or even encouraged 
employes to play on the team and may have derived an 
incidental benefit in the form of advertisement is not suffici
ent to establish a work connection. 

Affirmed. 

182 . December 26, 1985 No. 683 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
MARVIN L. BROWN, Claimant. 

BROWN, 
Petitioner, 

v. 
WEYERHAEUSER COMPANY, 

Respondent. 
(81-0989; 82-09728; 83-04952; A34887) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 14,1985. 
Mike Stebbins, North Bend, argued the cause for peti

tioner. With him on the brief was Hayner, Waring, Stebbins & 
Coffey, North Bend. 

Paul L. Roess, Coos Bay, argued the cause for respondent. 
With him on the brief was Foss, Whitty & Roess, Coos Bay. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

PER CURIAM. 
Affirmed in part; reversed and remanded in part. 
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Cite as 77 Or App 182 (1985) 183 

P E R C U R I A M 
Claimant seeks review of a Worker's Compensation 

Board order that affirmed a referee's opinion denying the 
compensability of a 1983 back injury and denying temporary 
partial disability compensation, penalties and attorney fees 
for a previous claim. Claimant's physician's answer of "y e s" to 
a compound question, only one part of which would support 
the claim, is too ambiguous for us to find that claimant has 
carried his burden of proving compensability. On de novo 
review we affirm the denial of compensability for the 1983 
claim. 

Claimant originally testified that he had not received 
benefits as required by a determination order for the period 
August 15, 1980, through October 1, 1980. After oral argu
ment, however, the parties agreed that he was paid through 
September 19,1980, but that there is no evidence of payment 
for the period of September 22, 1980, (a Monday) through 
October 1,1980. We find from this agreement, in conjunction 
with claimant's testimony, that he was not paid through for 
period. Claimant is entitled to the unpaid amounts of compen
sation and to penalties and attorney fees, which the Board 
must determine on remand. 

Affirmed in part; reversed and remanded in part. 

238 January 8, 1986 No. 6 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Robert E. Lee, Claimant. 
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(WCB No. 82-08616; CA A33688) 
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Argued and submitted July 17,1985. 
Robert K. Udziela, Portland, argued the cause for peti

tioner. With him on the brief was David A. Hytowitz, Pozzi, 
Wilson, Atchison, O'Leary & Conboy, Portland. 

Bruce L . Byerly, Portland, argued the cause for 
respondent. With him on the brief was Frank Moscato, 
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Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

YOUNG, J. 
Reversed and remanded with instructions to reinstate 

referee's order. 
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240 Lee v. Freightliner Corp. 

Y O U N G , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board which reversed the referee's award of 
permanent total disability and awarded him 55 percent 
unscheduled disability of the low back. We review de novo and 
reverse. 

Claimant is 62 years old, obese and has a tenth-grade 
education. He worked for 30 years as a cook before going to 
work for employer, where he was a janitor, a molder and, 
finally, a rinse/paint box operator. While working there, he 
suffered two compensable acute lumbar strains. The first 
occurred in June, 1979, resulting in a 10 percent unscheduled 
disability award. The second, the subject of this review, 
occurred in March, 1982, when claimant slipped and fell on a 
wet floor. He was awarded 25 percent unscheduled disability 
as a result of that injury. He requested a hearing. The referee 
found him permanently and totally disabled both on the basis 
of the medical evidence alone and under the "odd-lot" doc
trine. The Board, after finding that claimant is capable of 
some work, found that he had failed to prove that he had made 
reasonable efforts to find work and that he had unreasonably 
failed to mitigate his injury by losing weight. The Board 
reversed the referee but increased the unscheduled disability 
award to 55 percent. 

Claimant was examined by several physicians. They 
all basically agree that (1) he is obese; (2) he suffers from 
chronic recurrent strain of the lumbar muscles and ligaments, 
superimposed on moderately severe degenerative disc disease 
at L5-S1 and mild degenerative disc disease at L4-L5; (3) as a 
result, his physical capacities are limited, although there is 
some disagreement as to the extent of the limitation 1; and (4) 
he is situationally depressed. Claimant testified that many 
Cite as 77 Or App 238 (1986) 241 

activities, including lifting, bending, standing, sitting, stoop
ing, crawling, walking, going up or down hills and stairs and 
pushing and pulling are either impossible or exacerbate his 
chronic pain and the greater his activity, the more frequent his 
pain. The referee expressly found him to be "a completely 
credible and reliable witness."2 

In December, 1982, a Callahan Center evaluation 
team concluded that he demonstrated the aptitude, ability and 
physical tolerances for his return-to-work objectives: bench 
assembly, delicatessen cutting and slicing and salad making. 
He was transferred to the Field Services Division Job Club for 
direct employment assistance. 

1 Dr. Maskell, claimant's treating physician, and Dr. Wade, a consulting physi
cian, reported limitations, including no bending, squatting, crawling, climbing, twist
ing, working at heights above shoulder level and no lifting or carrying over 10 pounds. 
Orthopaedic Consultants, on the other hand, concluded that claimant could return to a 
light category of occupation with no lifting over 25 pounds, no repetitive lifting over 10 
pounds and no repetitive bending, stooping or twisting. When medical evidence is 
divided, we tend to give greater weight to the conclusions of a treating physician, in the 
absence of persuasive reasons not to do so. See Taylor v. SAIF, 75 Or App 583,585,706 
P2d 1023 (1985); Weiland v. SAIF, 64 Or App 810, 814,669 P2d 1163 (1983). 

s We defer to the referee's express finding of credibility in this case. See Bush v. 
SAIF, 68 Or App 230,233,680 P2d 1010 (1984); Williams v. SAIF, 66 Or App 420,422. 
674 P2d 78, rev den 296 Or 712 (1984). 
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Claimant testified that, before May, 1983, he unsuc
cessfully applied for salad preparation or other light duty work 
at eight or ten restaurants. In early May, the Field Services 
Division closed claimant's file at his request, because he did 
not know if he would ever work again. Dr. Rollins, a 
rehabilitation specialist with over 26 years experience, testi
fied that, in his opinion, claimant would not be able to sell his 
services or work regularly in a suitable or gainful occupation 
and that he was not a candidate for retraining or rehabilita
tion. He based his opinion on a combination of factors: (1) 
claimant's physical limitations; (2) his lack of skills transfera
ble to less physically demanding work; (3) his age and lack of 
formal education; (4) the reluctance of employers to hire 
persons with back injuries; and (5) his lack of capacity to 
adapt to other work areas. He also testified that, although 
claimant would rather be working, he is not as highly moti
vated as he may have been three or four years ago when his 
prospects for work seemed better. Claimant testified that he 
would accept retraining if he found something that he could 
do. 

I t is generally agreed that his back problems are 
exacerbated to some extent by his weight and that weight loss 
should improve his back condition. Although he lost twenty 
pounds during a stay at the Callahan Center after his first 
injury, he did not lose any weight in the Center's program 
242 Lee v. Freightliner Corp. 

after his second injury. His weight has remained fairly stable 
for a number of years and did not prevent him from working 
before his second injury. 

ORS 656.206(l)(a) provides: 
" 'Permanent total disability' means the loss, including 

preexisting disability, of use or function of any scheduled or 
unscheduled portion of the body which permanently incapaci
tates the worker from regularly performing work at a gainful 
and suitable occupation. As used in this section, a suitable 
occupation is one which the worker has the ability and the 
training or experience to perform, or an occupation which the 
worker is able to perform after rehabilitation." 

There are two types of permanent total disability: one arising 
entirely from medical or physical incapacity and the other 
from a less than total physical incapacity plus nonmedical 
conditions. Clark v. Boise Cascade Corp., 72 Or App 397, 399, 
695 P2d 967 (1985); Wilson v. Weyerhaeuser, 30 Or App 403, 
409, 567 P2d 567 (1977). Claimant has the burden of proving 
that he is willing to seek regular employment and has made 
reasonable efforts to obtain such employment. ORS 
656.203(6); Clark v. Boise Cascade Corp., supra, 72 Or App at 
399. An award of permanent total disability is not appropriate 
if the employer proves that a claimant failed to mitigate the 
extent of his disability by unreasonably failing to follow 
medical advice that he lose weight. Nelson v. EBI Companies, 
296 Or 246, 252, 674 P2d 596 (1984); Christenson v. Argonaut 
Ins. Co., 72 Or App 110, 113, 694 P2d 1017, rev den 299 Or 37 
(1985). 

Although we tend to agree with the Board that the 
medical evidence alone does not show that claimant is totally 
disabled, we are persuaded, as was the referee, by Rollins' 
testimony that claimant falls within the odd-lot category, 
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because of his age, physical limitations, below average intel
ligence, lack of education, limited work experience, lack of 
transferable skills and lack of adaptability.3 Thus, he is 

Cite as 77 Or App 238 (1986) 243 

entitled to an award of permanent total disability, unless the 
Board correctly found that he had failed to make reasonable 
efforts to find work or that he had failed to mitigate the extent 
of his injury. 

ORS 656.206(3) provides: 
"The worker has the burden of proving permanent total 

disability status and must establish that the worker is willing 
to seek regular gainful employment and that the worker has 
made reasonable efforts to obtain such employment." 

We think that claimant has met those requirements. After his 
return to work objectives were identified, he unsuccessfully 
applied at eight or ten restaurants, although Maskell had 
previously told him that he was probably unemployable. 
Claimant then left the Job Club, because he did not believe 
that he would ever work again.4 Under the circumstances, 
claimant has met his burden of proving that he made reason
able efforts to find work. See Butcher v. SAIF, 45 Or App 313, 
317, 608 P2d 575 (1980); compare Fitzpatrick v. Freightliner, 
62 Or App 762, 662 P2d 8, rev den 295 Or 297 (1983), with 
Home Insurance Co. v. Hall, 60 Or App 750, 654 P2d 1167 
(1982), rev den 294 Or 536 (1983).6 

We turn to whether employer proved that claimant 
failed to mitigate the extent of his disability by unreasonably 
failing to follow medical advice that he lose weight. Although 
this is a close question, we conclude that employer did not 
244 Lee v. Freightliner Corp. 

meet its burden of proof. I t is true that several doctors told 
claimant to lose weight and stated that weight loss would 
lessen his back pain. It is also true that he lost 20 pounds after 
his first injury while attending the Callahan Center's weight 
loss classes and that the weight loss and exercises increased 

3 Employer argues that Rollins' testimony is entitled to little or no weight for 
myriad reasons. We disagree. Rollins is a rehabilitation specialist with over 26 years 
experience in vocational rehabilitation. He reviewed the Callahan Center files, 
checked their test results for accuracy and conducted several additional tests, which 
included observing claimant while he performed various tasks. He then took the test 
data and his profile of claimant and entered them into a computer which encompasses 
the job bank for the states of Oregon and Washington and the Dictionary of 
Occupational Titles. The computer summarized the variables to determine if there 
was suitable work. 

4 It is apparent from the record that claimant's "broken body has caused a broken 
spirit." See Fitzpatrick v. Freightliner Corp., supra, 62 Or App at 766; Seaberry v. 
SAIF, 19 Or App 676,683, 528 P2d 1103 (1974). After his first injury, he participated 
in a rehabilitation program at the Callahan Center. The staff reports indicate that he 
was highly motivated to get better and return to work. His doctors released him to 
return to work, with some misgivings on their part, because he felt so strongly about 
returning to work that he would never feel right about doing something else until he 
tried. As noted above, after his last injury he tried to find new employment after being 
told that it was probably futile. Soon after claimant left the Job Club, Rollins also told 
claimant that he was unemployable. 

6 Employer cites Water u. SAIF, 42 Or App 133,600 P2d 442 (1979), in support of 
the Board's finding that claimant did not meet the requirements of O R S 656.206(3). 
Waler is distinguishable. The claimant there made no attempt to find work; here, 
claimant applied for exactly the kind of work identified in his return to work 
objectives. Moreover, there is no indication in Waler that the claimant had been told 
that she would probably never work again. 

-291-



his endurance and lessened his back pain. See Nelson v. EBI 
Companies, 64 Or App 16,23,666 P2d 1360 (1983), aff'd 296 Or 
246, 674 P2d 596 (1984). On the other hand, the record does 
not indicate that claimant was given a specific weight loss 
program which he failed to follow for reasons within his 
control. See Christenson v. Argonaut Ins. Co., supra. Although 
he attended weight loss classes at the Callahan Center, he 
failed to lose any weight. Wade stated that one of the reasons 
claimant has not lost weight is that he is depressed about his 
present status. On this skimpy and equivocal record, we 
cannot say that employer carried its burden of proving that he 
unreasonably failed to follow medical advice. 

Reversed and remanded with instructions to rein
state the referee's order. 

No. 9 January 8, 1986 259 
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STATE OF OREGON 

In the Matter of the Compensation of 
Ronald M . Somers, Claimant. 
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(WCB No. 82-11066; CA A33845) 
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Argued and submitted September 16,1985. 
Robert K. Udziela, Portland, argued the cause for peti

tioner. With him on the brief was Pozzi, Wilson, Atchison, 
O'Leary & Conboy. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondent. With him on the brief were 
Dave Frohnmayer, Attorney General and James E. Mountain, 
Jr., Solicitor General, Salem. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

YOUNG, J. 
Reversed; referee's order reinstated. 

Cite as 77 Or App 259 (1986) 261 

YOUNG, J . 

Claimant seeks review of a Workers' Compensation 
Board order reversing the referee and holding that claimant 
failed to prove that his myocardial infarction was compensa
ble. On de novo review, we reverse. 

Claimant is 48 years old. He has practiced law since 
1962. In addition, he serves as municipal judge and a bank
ruptcy trustee. Before June, 1982, he had no known car
diovascular problems. On the morning of June 24, 1982, he 
was served with a default order in one of his estimated 
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thirteen to fourteen hundred open case files. Investigation 
disclosed that the default had been taken approximately one 
hour before claimant had filed an answer in the case. The 
other attorney did not notify claimant of his intent to seek a 
default. Claimant became immediately and acutely upset. He 
had his secretary "throw" his clients out of the office, and he 
became consumed with the default matter. Several witnesses 
related that claimant appeared unusually angry. He testified 
that he was so upset that he could not remember how to move 
to set aside a default order. He called another attorney for 
assistance. He felt that he had "completely lost control" of his 
practice. 

That afternoon, claimant succeeded in setting aside 
the default. After that court appearance, he visited another 
attorney, who testified that claimant was very upset and 
under a great deal of stress. Claimant eventually went back to 
his office, where, except for a short break, he stayed until 1:00 
or 2:00 a.m., working through his files to determine whether 
the attorney who had taken the default was involved in any of 
his other cases. He did not sleep well that night. 

The next morning, claimant spent two or three hours 
performing his duties as a municipal judge. Later that morn
ing he discovered that the other attorney had "ex parteed" the 
trial judge regarding his decision to set aside the default order 
and that the judge had to ask the attorney to leave his office. 
Claimant described feeling as though he were in a trash 
compactor which was closing in on him. During the afternoon, 
he suffered some gastric distress. He took Gaviscon, which 
gave him no relief. He did not eat during the day. 

At about 6:30 p.m., claimant conducted a wedding in 
262 Somera v. SAIF 

his role as municipal judge. At the reception he ate some food 
and drank two or more glasses of champagne and talked with a 
number of friends and clients. On his way home, he stopped to 
talk with clients that he had "thrown" out of his office the day 
before. After spending approximately two and one-half hours 
with them, he arrived home about 11:30 p.m. He immediately 
went to sleep. 

After sleeping for about an hour, he awoke sweating 
and experiencing severe chest pain, shortness of breath and 
nausea. He telephoned a doctor and was taken to the hospital, 
where it was determined that he had suffered the acute 
myocardial infarction on which the claim is based. SAIF 
denied the claim. The referee set aside the denial, finding that 
claimant had proved compensability. The Board reversed. 

To establish a compensable heart condition, a claim
ant must prove that the work activity was both the legal and 
the medical cause of the condition. Bush v. SAIF, 68 Or App 
230, 232, 680 P2d 1010 (1984). Legal causation, in cases of 
emotional stress, can be established by a showing of chronic 
emotional stress or an episode of acute stress. Harris v. 
Farmers' Co-op Creamery, 53 Or App 618, 621, 632 P2d 1299, 
rev den 291 Or 893 (1981). The medical causation question is 
whether the stress was, within reasonable medical probability, 
a material contributing cause of the infarction. Coday v. 
Willamette Tug & Barge, 250 Or 39, 47, 440 P2d 224 (1968); 
Adams v. Gilbert Tow Service, 69 Or App 318, 321, 684 P2d 
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1254 (1984). Medical causation must be established by medi
cal experts. Bush v. SAIF, supra, 68 Or App at 232. 

The parties agree that legal causation is established. 
As to medical causation, claimant does not argue that chronic 
work-related stress caused his underlying atherosclerosis. He 
instead argues that the acute stress suffered on June 24 and 25 
precipitated the infarction. The question becomes whether 
claimant established by a preponderance of the evidence that 
the acute stress was a material contributing cause of the 
infarction. We conclude that he did. 

Four doctors agree that claimant was at high risk of 
developing coronary atherosclerosis because of smoking, ele
vated serum cholesterol, mild exogenous obesity and a family 
history of heart disease. Only Dr. Hodge, however, was of the 

Cite as 77 Or App 259 (1986) 263 

opinion that the acute stress was a material contributing 
cause of claimant's myocardial infarction. 

When there is a dispute between medical experts, we 
give more weight to those medical opinions which are both 
well-reasoned and based on complete information. See Ham-
mons v. Perini Corp., 43 Or App 299, 302,602 P2d 1094 (1979); 
Harris u. Farmer's Co-op Creamery, supra, 53 Or App at 625. 
We find that only Hodge's opinion meets both criteria and 
accordingly give his testimony the greatest weight. We give 
little weight to the opinion of Dr. Lee, because it is conclusory 
and because it is based on incomplete facts. Lee's letter, in its 
entirety, states: 

" I received your letter of September 24, 1982 requesting 
that I review the report of the examination of Mr. Ronald M. 
Somers by Dr. Wasenmiller. I have reviewed that report. 

"It is my opinion that Mr. Somer's work activity was not a 
significant or material contributing cause of his acute myocar
dial infarction of June 26, 1982." 

Lee fails to explain why he believed that the acute stress was 
not a material contributing cause of claimant's heart attack. 
Moreover, there is no indication in the record that Lee was 
fully informed of the facts about June 24 and 25. Dr. Wasen-
miller's report, on which Dr. Lee based his opinion, states 
only: 

"[Claimant] does describe unusual emotional stress occur
ring two or three days prior to his heart attack, apparently 
precipitated by a default which had been filed by another 
attorney practicing in The Dalles, directed against Mr. 
Somers. Even though this default was later shown to be non-
valid, he states that the emotional trauma during that period 
of time was significant." 

Although Dr. Kloster's report is well-reasoned, he 
had an incomplete factual basis to evaluate the extent of 
claimant's stress. He did not interview claimant. His evalua
tion is on the basis of a series of medical reports. The only 
reference to claimant's stress which we can find in those 
reports is the above-quoted passage from Wasenmiller's letter. 
On the basis of the letter's description of claimant's stress, 
Kloster concluded: 

"There is no indication that there was any work-related 
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stress, either physical or emotional, during the hours immedi
ately preceding [sic] the onset of the symptoms of his myocar
dial infarction. Accordingly, I can find no evidence that his 
work activity was a material factor provoking or precipitating 
the acute myocardial infarction by aggravating the preexist
ing and underlying coronary heart disease." 

Wasenmiller did interview claimant, and we conclude 
from his letter that he obtained a more extensive history than 
did Lee and Kloster. However, Wasenmiller does not explain 
why he concluded: 

"It is my impression that Mr. Somers did, in fact, suffer a 
significant anterior myocardial infarction on June 26th of this 
year. The etiology of this problem is coronary athero-sclerosis 
which was undoubtedly present and progressive for several 
months or years prior to his infarction. Contribution of the 
emotional stress that Mr. Somers describes for the three days 
prior to his myocardial infarction as a factor contributing to 
the acceleration of his underlying athero-sclerosis or a pre
cipitant to his myocardial infarction is speculative. Mr. 
Somers' other major risk factors, i.e., hypercholesterolemia, 
exogenous obesity and cigarette smoking undoubtedly did 
contribute to the acceleration of his underlying coronary 
artery disease." 

Because Wasenmiller failed to explain why contribution of the 
stress to the heart attack was "speculative," we likewise 
accord his opinion little weight. 

In contrast, Hodge's testimony was both well-rea
soned and based on a complete factual history. For example, 
the following exchanges took place at the hearing: 

"Q [claimant's attorney]: Are you familiar with an inci
dent which caused stress in Mr. Somers' life a day or two 
before the heart attack? 

"A [Hodge]: I know there was * * * serious stress in the 
two days preceding the heart attack, oh, involving legal action 
taken by another attorney here in town. 

"Q: Did you know how upset he was? 
"A: I heard that he was about as angry as some long-time 

acquaintances had ever seen him. 
"Q: Okay. Did you know that he had some symptoms the 

afternoon and evening prior to the heart attack? 
"A: I don't think I elicited that history initially. 

Cite as 77 Or App 259 (1986) 265 

"Q: Let me ask you this question, then, Doctor. 

"A: Okay. 

"Q: I ask you to assume that for the purpose of this 
question that Mr. Somers was extremely upset for a day, two 
days, leading up to the heart attack, oh, with symptoms of an 
acute acid stomach, heartburn, starting in the afternoon the 
day of the evening before the heart attack, oh, until he went to 
bed about 11:00 or 12:00 p.m., and that he had in fact treated 
it with Gaviscon, that he woke up sometime between 12:00 
and 1:00 a.m., why, sweating, with chest pain, and now 
knowing that part of the diagnosis includes atherosclerosis, do 
you have an opinion whether the stress incident which was 
related to his work on those two days was a major contributing 
factor to the heart attach, Doctor? 
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"A: Yeah. I think that it certainly was — stress, that is. 
We know that emotions have a profound influence on the 
heart, and I think that the history of that emotional upset and 
the degree to which he was upset is just too much to dismiss as 
a coincidence. 

"Q: That opinion, can you relate that - tie that to a 
reasonable medical probability? 

"A: I think it's reasonable medical probability that the 
stress precipitated the heart attack in a person with underly
ing atherosclerosis. 

Q: Okay. What * * * is the effect that stress has on an 
individual? I mean, oh, acute stress? 

"A: Well, there are several things that are very impor
tant. It causes the pulse to increase, the blood pressure to 
increase. It causes the heart to beat more forcefully. Actually, 
those are three of the major determinants of the heart's 
oxygen consumption. So it causes all of those things to 
increase, and the heart oxygen requirements to go dramat
ically up. Also, the coronary arteries are richly enervated by 
fibers of the sympathetic nervous system. And the sym
pathetic nervous system is what is activated when we're under 
stress. And we know that spasm of the coronary arteries does 
occur, and so in addition to increasing the myocardial oxygen 
requirement, why, such spasm may occur and decrease the 
supply. 

"Q: Okay. Do you find the symptoms the evening prior 
to the heart attack to be * * *. 

266 ' Somers v. SAIF 

"A: They may not have been gas. They may very well 
have been myocardial ischemia.' 

<<•**** 

"Q [SAIF's attorney]: Considering, doctor, in this case 
that we have an individual who at the time of the infarction is 
44 years old, has a history of — a history as indicated in your 
medical record as a heavy smoker, has a positive family 
history, oh, as we have in this case, such an individual would 
be susceptible to having a myocardial infarction with or 
without any sort of stress, isn't that correct? 

"A: That's true. 
"Q: Okay. So you can't say with certainty in this particu

lar case that the myocardial infarction suffered by Mr. Somers 
on the date in question, the 26th of June, was caused by any 
acute, chronic stress? 

"A: To say that the acute stress played no role in the 
events of that night, why, I think is just — that is just asking 
too much. I think that there is a reasonable probability that 
the acute stress precipitated a myocardial infarction with 
underlying atherosclerosis." 

Reversed; order of the referee reinstated. 
1 Hodge's testimony as to the effects on the heart of acute stress is uncontradicted, 

as is his testimony that myocardial ischemia, which can precede a myocardial 
infarction, is often mistaken for gas or heartburn. 
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argued the cause for appellants. With him on the briefs were 
Dave Frohnmayer, Attorney General, and James E. Moun
tain, Jr., Solicitor General, Salem. 

Dan O'Leary, Portland, argued the cause for respondents. 
With him on the brief were Robert K. Udziela, and Pozzi, 
Wilson, Atchison, O'Leary & Conboy, Portland. 

Before Richardson, Presiding Judge, and Joseph, Chief 
Judge, and Warden, Judge. 

JOSEPH, C. J. 
Judgment vacated; action dismissed. 

330 Hayden v. Workers' Compensation Dept. 

J O S E P H , C . J . 
Plaintiffs are injured workers who receive permanent 

total disability (PTD) workers' compensation benefits and 
Social Security disability benefits. Defendants are the Work
ers' Compensation Department and the director of its Com
pliance Division. In August, 1983, pursuant to ORS 656.209,1 

defendants authorized employers and insurers responsible for 
plaintiffs' PTD benefits to offset their federal disability pay
ments from their workers' compensation benefits to a greater 
extent than had previously been authorized.2 The department 
also promulgated temporary rules, OAR 436-57-001 to 
436-57-998, reflecting its new criteria for offsets under ORS 
656.209. Plaintiffs then brought this circuit court action for 
declaratory and mandatory relief, contending that defen
dants' actions were premised on a misinterpretation of rele
vant provisions of the Oregon Workers' Compensation Law 
and the federal Social Security Act and seeking reinstatement 
of plaintiffs' PTD benefits "in the correct amount." 

Defendants moved to dismiss the action on the 
ground that the trial court lacked subject matter jurisdiction 
and that "exclusive jurisdiction is vested in the Workers' 
Compensation Board and its Hearings Division." The trial 
court denied the motion. Defendants do not challenge that 

1 O R S 656.209(1) provides, in part: 

"With the authorization of the Department, the amount of any permanent 
total disability benefits payable to an injured worker shall be reduced by the 
amount of any disability benefits the worker receives from federal social security." 
1 Defendants' action was apparently based on their understanding of the effect of 

amendments to the Social Security Act. Plaintiffs maintain, inter alia, that defen
dants' understanding is wrong. _ 2 97 -



ruling on appeal, but we must nevertheless consider the 
jurisdictional issue. 

In SAIF v. Harris, 66 Or App 165, 672 P2d 1384 
(1983), we held that the district court lacked jurisdiction over 
an action by the insurer to recover overpayments under ORS 
656.268(4) and that the action involved a "matter concerning 
a claim" which was subject exclusively to ORS 656.283 to 
656.298, the hearing, review and appeal provisions of the 
Workers' Compensation Law. See ORS 656.704; ORS 
656.708(3). We noted: 

"The legislature has unequivocally provided that the 
Cite as 77 Or App 328 (1986) 331 

Hearings Division and the Director shall have jurisdiction 
over 'all cases, disputes and controversies' arising under ORS 
656.268(4), which governs recovery of an overpayment. In 
another portion of the act, specific provision is made for 
resolution in circuit court of a dispute over attorney fees. ORS 
656.388(2). If the legislature had intended that other kinds of 
disputes arising under the workers' compensation law be 
heard in trial courts, it could have expressly so stated. On the 
contrary, a review of the entire act reveals a deliberate purpose 
to separate jurisdiction over workers' compensation cases 
almost totally from the trial courts. The District Court had no 
jurisdiction." 66 Or App at 168. 

Like the purported overpayments in Harris, the offsets in 
question here directly involve the workers' "right to receive 
compensation, or the amount thereof," and they are therefore 
"matters concerning a claim," ORS 656.704(3), subject to the 
initial jurisdiction of the department's Hearings Division. 

ORS 656.209 states that payors may deduct Social 
Security disability payments "[w]ith the authorization of the 
department," and that statute makes no reference to review 
rights of the recipients. However, there is no reason to 
conclude that the legislature intended ORS 656.209 to create 
an exception to the administrative and judicial review pro
cedures that other provisions of the Workers' Compensation 
Law establish for matters concerning claims. We held in 
Schlect v. SAIF, 60 Or App 449, 653 P2d 1284 (1982), that 
those provisions of ORS chapter 656 were applicable to the 
worker's appeal from a third party distribution order of the 
Workers' Compensation Board, although ORS 656.593 pro
vided that the board was to resolve any conflict over third 
party distributions and did not itself state that the ORS 
chapter 656 hearing, review and appeal procedures were avail
able. Similarly here, we conclude that the general admin
istrative and judicial review provisions of ORS chapter 656 
apply to offsets under ORS 656.2093 and, therefore, that 
plaintiffs have sought relief in a forum other than the one that 
has exclusive jurisdiction.4 

Judgment vacated; action dismissed. 
3 The department apparently agrees. O A R 436-57-998, a section of the temporary 

rule, states: 

"(1) Any worker aggrieved by any offset authorization of the Department 
may apply to the Compliance Division for a reconsideration of that authorization 
prior to requesting a hearing. 

"(2) Any party aggrieved may request a hearing pursuant to the provisions of 
O R S 656.283." 
* Although the department's authorizations of offsets in individual cases are 

reviewable only in accordance with O R S 656.283 to 656.298, the validity of the 
department's rules may be subject to challenge through an original proceeding in this 
court under O R S 183.400. See O R S 183.315(1). , 
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No. 31 January 29, 1986 363 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
CHARLES M. KEPFORD, Claimant. 

KEPFORD, 
Petitioner, 

v. 
WEYERHAEUSER CO., 

Respondent. 
(82-10296; CA A33652) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted April 10,1985. 
James L. Edmunson, Eugene, argued the cause for peti

tioner. With him on the brief were Nicholas M . Sencer and 
Malagon & Associates, Eugene. 

Paul L. Roess, Coos Bay, argued the cause for respondent. 
With him on the brief was Foss, Whitty & Roess, Coos Bay. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J. 
Reversed and remanded for determination of extent of 

disability. 
Cite as 77 Or App 363 (1986) 365 

B U T T L E R , P. J . 
Claimant seeks review of a Workers' Compensation 

Board order which affirmed and adopted the referee's deter
mination that surgery necessitated by claimant's degenerative 
disc disease was not compensable. 

Claimant, a logger, injured his back at work in 1971 
and 1972. By stipulation entered April, 1974, he received an 
award of 5 percent permanent partial disability. In August, 
1974, he suffered yet another back injury. A claim for compen
sation was closed by a November 17, 1978, determination 
order, which provided for intermittent temporary total dis
ability over more than four years, but no permanent partial 
disability. Claimant requested a hearing, and the referee 
determined that claimant's back condition was not the result 
of the 1974 injury, but was due to a preexisting disc disease 
which had not been permanently worsened by the injury. 
Accordingly, no permanent disability compensation was 
awarded. The Board affirmed in July, 1980; there was no 
appeal. 

Claimant's back condition continued to deteriorate 
until the surgery in question was performed in October, 1981. 
He sought compensation for the surgery, claiming that it was 
necessitated by the degenerative disc disease, which he alleged 
had been worsened by work conditions. Employer denied the 
claim. At the hearing, the referee held that she was bound, as a 
matter of law, by the 1979 order which held that the disc 
disease had not been permanently worsened by the 1974 
injury. -299-



We do not understand why the 1979 order, which 
dealt with the extent of claimant's disability caused by the 
1974 injury, should control here. Although it is true that the 
referee in 1979 determined that the 1974 injury had not 
permanently worsened claimant's disc disease as of that time, 
that does not mean that the injury, along with all of the job 
conditions to which claimant has been subjected, might not be 
the major causes of a worsening of the disc disease by this 
time. An aggravation of a preexisting disease may be a 
separate compensable condition. Wheeler v. Boise Cascade, 
298 Or 452, 683 P2d 550 (1985). The present claim for 
occupational disease seeks a determination that the 
cumulative effect of claimant's injuries and the conditions of 

366 Kepford v. Weyerhaeuser Co. 

his employment have caused a worsening of his disc disease, 
which necessitated the October, 1981, surgery. That issue is a 
new one that was not involved in the 1979 determination and, 
therefore, is not controlled by it. 

The referee also held that, in determining whether 
claimant's work as a logger was the major contributing cause 
of the worsening of the disc disease, the residuals of previously 
accepted injuries should not, as a matter of law, be considered. 
The order states that claimant already has been compensated 
by the benefits he has received for any residuals of the 1971, 
1972 and 1974 injuries that might have caused a worsening of 
the disease. 

The 5 percent disability award for the 1971 and 1972 
injuries compensated claimant for permanent disability then 
known to have been caused by those injuries. I t did not 
compensate for any permanent disability from a worsening of 
the disc disease which might later develop. The referee should 
have considered whether the job injuries for which compensa
tion had been paid, along with the conditions of employment, 
were the major contributing cause of the worsening of the disc 
disease. See SAIF v. Gygi, 55 Or App 570,639 P2d 655, rev den 
292 Or 825 (1982). 

Employer argues, citing Million v. SAIF, 45 Or App 
997, 610 P2d 285 (1980), that claimant is precluded by the 
doctrine of res judicata from claiming compensation for the 
worsening of a preexisting disease, because that theory should 
have been argued in 1979. There is no evidence, however, that 
in 1979 claimant's back condition had reached the point that 
it necessitated additional treatment. The evidence presented 
at the 1983 hearing, including the post-surgical findings 
regarding the cause of the worsened condition, constituted a 
new set of facts that could not have been litigated in 1979. 

The uncontroverted medical opinion is that claim
ant's work as a logger and mill worker, including the 1974 
injury, was the major contributing cause of the worsening of 
claimant's preexisting disc disease. Dr. Whitney, who per
formed the surgery, stated in a 1984 report: 

" I feel that Mr. Kepford's employment was the major 
contributing cause of his degenerative spinal disease. There is 
a certain amount of aging that would cause degenerative 
spinal disease. However, the spinal stenosis and the degree of 
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disc degeneration in this gentleman, would be more than one 
would anticipate under normal circumstances for his age, 
without intervening trauma." 

That report may be interpreted to mean either that claimant's 
employment caused the disease or that his employment caused 
the disease to worsen. In either case, the condition is compen
sable, because a worsening of the disease necessarily means 
that the underlying condition has worsened. See Weller v. 
Union Carbide, 288 Or 27, 602 P2d 259 (1979). 

We conclude that claimant's preexisting back disease 
was worsened by work injuries and conditions and that he is 
entitled to compensation. 

Reversed and remanded for determination of the 
extent of disability. 

368 January 29, 1986 No. 32 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
The Beneficiaries of Charles W. Owen 

(Deceased), Claimant. 
THE BENEFICIARIES OF CHARLES W. OWEN 

(Deceased), 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(82-11633; CA A33203) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted May 2, 1985. 
Robert K. Udziela, Portland, argued the cause for peti

tioner. On the brief were Victor A. Calzaretta and Pozzi, 
Wilson, Atchison, O'Leary & Conboy, Portland. 

Donna Parton Garaventa, Assistant Attorney General, 
Salem, argued the cause for respondent. With her on the brief 
were Dave Frohnmayer, Attorney General, and James E. 
Mountain, Jr., Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

BUTTLER, P. J. 
Reversed and remanded with instructions to remand to 

Division for determination order on deceased's worker's 
claim. 
370 Owen v. SAIF 

B U T T L E R , P. J . 

The issue in this workers' compensation case is 
whether the widow of a deceased worker is entitled, under 
ORS 656.208,1 to a hearing on the question of whether the 
worker was permanently and totally disabled at the time of his 
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death. The Board affirmed the referee's dismissal of her 
request for a hearing. 

The decedent injured his back on November 27,1967. 
The original determination order, issued March 22, 1968, 
awarded time loss, but no permanent disability. After a 
hearing, the worker was awarded 10 percent permanent par
tial disability. His claim was reopened in June, 1972, for 
additional treatment; the parties stipulated that his back 
condition had worsened, entitling him to medical benefits and 
time loss. On June 18,1974, a second determination order was 
issued, re-closing the claim and awarding time loss and an 
additional 15 percent permanent partial disability. A t that 
time, although the worker's aggravation rights had expired, he 
was entitled to and did request a hearing on the June 18 
determination order. A hearing was held, and on October 25, 
1974, the referee issued an order setting aside the determina
tion order and remanding the claim to SAIF for continuing 
medical care and time loss benefits un t i l the claim was 
properly closed under the statute. Following that order, the 
claim was and remained in an open status. 

About three years later, without the claim having 
been closed, claimant sought additional treatment, and his 
doctor advised SAIF of the need for additional surgery. 
Apparently, SAIF treated the letter as an aggravation claim 
on which claimant's rights had expired, and the matter was 
submitted to the Board on its "own motion" calendar. On 
Apr i l 14,1977, the Board issued what purported to be an "own 
motion determination," awarding temporary total disability 

Cite as 77 Or App 368 (1986) 371 

and an additional 10 percent permanent partial disability. 
The Board later "reopened" the claim, effective September 4, 
1981, for additional treatment. On June 4, 1982, i t issued a 
new "own motion" determination, awarding additional tem
porary total disability. On August 31, 1982, the worker 
requested the Board to award him permanent total disability 
as of Apr i l 25, 1982. The Board held that he had not shown 
that he was permanently and totally disabled and denied the 
request. In the meantime, on September 13, 1982, he died as 
the result of a noncompensable heart attack. 

Claimant, as the surviving spouse, filed a claim under 
ORS 656.208, contending that she is entitled to an indepen
dent hearing under that statute for the purpose of determining 
whether her husband was permanently and totally disabled at 
death, despite the fact that the decedent did not prevail before 
the Board on the merits of his own claim and could not have 
appealed f rom that determination. SAIF argues that her only 

1 ORS 656.208(1) {amended by Or Laws 1985, ch 108, § 2) provided: 
"(1) If the injured worker dies during the period of permanent total dis

ability, whatever the cause of death, leaving: 

"(a) A spouse who was the husband or wife of the worker either at the time of 
the injury causing the disability or within two years thereafter, or 

"(b) Any dependents listed in ORS 656.204, payment shall be made in the 
same manner and in the same amounts as provided in ORS 656.204." 
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right to benefits is derived from ORS 656.2182 and that, as the 
widow, she has no independent right under ORS 656.208 to a 
372 Owen v. SAIF 

hearing on whether the worker was permanently and total 
disabled i f the worker's right to a hearing had expired. The 
application of that statute has been considered under a variety 
of circumstances, in Mikolich v. State Ind. Acc. Com., 212 Or 
36, 316 P2d 812, 318 P2d 274 (1957), Mayes v. Boise Cascade 
Corp., 46 Or App 333, 611 P2d 618 (1980), and Bradley v. 
SAIF, 38 Or App 559, 590 P2d 784 (1979), but we do not reach 
the question as i t is posed in the briefs for the reasons set for th 
below. 

A t oral argument, i t came to light that the deceased 
worker's claim had never been properly closed after i t was 
reopened in 1974. The purported aggravation claim that was 
submitted to the Board in 1977 was not properly before the 
Board on its own motion calendar, because the worker was 
entitled to a determination order under ORS 656.268, f rom 
which he could appeal. Had the claim been properly closed by 
determination order, the worker would have been entitled to 
another hearing on the issue of the extent of his disability, 
Coombs v. SAIF, 39 Or App 293, 592 P2d 242 (1979), as well as 
to Board review of the referee's decision and judicial review of 
the Board's decision. Instead, the Board issued a series of 
"own motion" orders, including the order addressing the issue 
of whether the worker was permanently and totally disabled, 
f rom which he could not appeal. A t the time those orders were 
issued, the Board did not have "own motion" jurisdiction. 

The widow did not raise the issue of nonclosure 
before the Board; instead, she filed a claim for widow's 
benefits, citing ORS 656.208 as authority for her right to an 
independent determination of permanent total disability; the 
referee and the Board held that she was not entitled to a 
hearing. Because the worker's claim was never properly 
closed, there has been no determination made under ORS 
656.268 f rom which she could establish a right to benefits 
under ORS 656.218. After such a determination order is 

2 ORS 656.218 provides: 

"(1) In case of the death of a worker entitled to compensation, whether 
eligibility therefor or the amount thereof have been determined, payments shall be 
made for the period during which the worker, if surviving, would have been 
entitled thereto. 

"(2) If the worker's death occurs prior to a determination having been made 
under ORS 656.268, the insurer or the self-insured employer shall so notify the 
director and request the claim be examined and compensation for permanent 
partial disability, if any, be determined. 

"(3) If the worker has filed a request for a hearing pursuant to ORS 656.283 
and death occurs prior to the final disposition of the request, the persons described 
in subsection (5) of this section shall be entitled to pursue the matter to final 
determination of all issues presented by the request for hearing. 

"(4) If the worker dies before filing a request for hearing, the persons 
described in subsection (5) of this section shall be entitled to file a request for 
hearing and to pursue the matter to final determination as to all issues presented 
by the request for hearing. 

"(5) The payments provided in subsections (1),(2), (3) and (4) of this section 
shall be made to the persons who would have been entitled to receive death 
benefits if the injury causing the disability had been fatal. In the absence of 
persons so entitled, a burial allowance may be paid not to exceed the lesser of 
either the unpaid award or the amount payable by ORS 656.204. 

"(6) This section does not entitle any person to double payments on account 
of the death of a worker and a continuation of payments for permanent partial 
disability, or to a greater sum in the aggregate than if the injury had been fatal." 
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issued, she wi l l be entitled to a hearing, ORS 656.218(4), and 
wi l l be able to raise the issue of the worker's permanent total 
disability. 

Given our conclusion that the widow wi l l be entitled 
to a hearing on the nature and extent of the worker's disability 
as of the time the claim should have been closed, that is, when 
he became medically stationary, which may not have been 
Cite as 77 Or App 368 (1986) 373 

before his death, the issue sought to be presented to the 
referee, the Board and this court is premature, because i t may 
be moot. Accordingly, we do not decide i t but reverse and 
remand the case to the Board wi th instructions to remand i t to 
the Division for entry of a determination order on the 
deceased's worker's claim. 

Reversed and remanded wi th instructions to remand 
to the Division for a determination order on the deceased's 
worker's claim. 

No. 36 January 29, 1986 395 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Stephen R. Mar t in , Claimant. 

M A R T I N , 
Petitioner, 

v. 
SAIF CORPORATION et al, 

Respondents. 
(83-05921; A35582) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted November 4,1985. 

David C. Force, Eugene, argued the cause and filed the 
brief for petitioner. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent SAIF Corporation. W i t h him 
on the brief were Dave Frohnmayer, Attorney General, and 
James E. Mountain, Jr., Solicitor General, Salem. 

No appearance for respondent Mazama Timber Products. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

G I L L E T T E , P. J. 

Reversed and remanded. 
Cite as 77 Or App 395 (1986) 397 

G I L L E T T E , P . J . 

Claimant was compensably injured in 1980. I n the 
following years he had increasing and disabling back pain, 
along wi th occasional limb weakness resulting in falls. The 
source of his problems was undetermined. He was declared 
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medically stationary and the claim was closed in June, 1983, 
when he finished a vocational rehabilitation course. On 
October 5, 1983, his chiropractor reported to SAIF that 
claimant's symptoms had increased and that he was no longer 
able to work. SAIF treated the letter as an aggravation claim 
and denied i t on October 19, 1983. The denial was timely 
appealed. Myelograms later revealed a bony growth in claim
ant's cervical spine which was pressing on his spinal cord. 
Claimant's physicians related this growth to his injury. He 
had surgery for this condition in January, 1984, and SAIF 
reopened his claim on February 6, 1984, but st i l l maintained 
the 1983 denial. Claimant seeks temporary total disability for 
the period f rom the closure in June, 1983, unt i l the reopening 
in 1984. 

The closure was proper on the record as i t then 
existed. However, the chiropractor's letter was an aggravation 
claim. ORS 656.273(3); Haret v. SAIF, 72 Or App 668,697 P2d 
201, rev den 299 Or 313 (1985). The medical evidence shows 
that an aggravation had occurred. SAIF is responsible for 
temporary total disability beginning October 5,1983, the date 
of the letter. 

Reversed and remanded. 

402 January 29, 1986 No. 38 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation 
of Robert C. Miller , Claimant. 

M I L L E R , 
Petitioner, 

u. 
WEYERHAEUSER COMPANY, 

Respondent. 
(WCB No. 82-07083; CA A33389) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 4, 1985. 

Mike Stebbins, North Bend, argued the cause for peti
tioner. W i t h him on the brief was Hayner, Waring, Stebbins & 
Coffey, North Bend. 

Paul L . Roess, Coos Bay, argued the cause for respondent. 
W i t h him on the brief was Foss, Whi t ty & Roess, Coos Bay. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

W A R D E N , J. 

Reversed and remanded for payment of claimant's medical 
expenses under ORS 656.245. 

404 Miller v. Weyerhaeuser Co. 

W A R D E N , J . 
Claimant seeks judicial review of a decision of the 

Workers' Compensation Board aff i rming the referee's aff ir
mance of employer's denial of his aggravation claim. We 
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reverse and remand for payment of medical expenses under 
ORS 656.245. 

Claimant has worked for employer as a sawmill 
worker since 1971. On March 10,1977, he hurt his back while 
l i f t ing lumber at work. His family doctor diagnosed the injury 
as acute lumbosacral strain and prescribed rest and medica
tion. Claimant lost no time from work because of the injury; 
employer accepted i t as compensable and paid his medical 
bills. 

The claim was never closed. ORS 656.268(3). 
Employer continued to pay for treatment unt i l claimant 
submitted a new claim in Apr i l , 1982. Employer's "Denial of 
Claim Reopening" stated: 

"This is to notify you that we have reviewed your notice of 
accident dated April 20,1982 stating that you were injured on 
April 20, 1982? [sic] and we have investigated the circum
stances regarding your claim for compensation. The company 
hereby denies your claim for the reason that: The condition in 
[sic] which you now recite and the original injury of 3/10/77 
are unrelated in that medical information is unsupportive of 
your claim that the present condition is related to your 
accident of 3/10/77 claim #2-77-547." 

The referee affirmed employer's denial on the theory 
that claimant's participation in a martial arts class had caused 
his back problems, and the Board affirmed summarily. Claim
ant assigns as error, first, that the Board refused to treat 
employer's denial as a "backup denial" under the rule in 
Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983); second, 
that the Board failed to conclude that claimant suffered a 
compensable aggravation of his original injury; and, third, 
that the Board failed to conclude that claimant's condition is 
an occupational disease. 

We need not consider the assignments individually. 
Even though claimant treats his claim as an "aggravation 
claim," ORS 656.273, his brief makes clear that he is not 
seeking compensation for temporary or permanent disability: 

Cite as 77 Or App 402 (1986) 405 

"[I]t is important to note that at no time has Mr. Miller lost 
any time from work or claimed any temporary total disability 
benefits as a result of his back injuries. He is merely seeking 
payment for his medical treatment." 

Claimant does not have to make an aggravation claim to 
obtain payment for his medical treatment. 1 ORS 656.245(1) 
requires: 

"For every compensable injury, the insurer or the self-
insured employer shall cause to be provided medical services 
for conditions resulting from the injury for such period as the 
nature of the injury or the process of recovery requires * * *. 
The duty to provide such medical services continues for the 
life of the worker." 

The only issue is whether claimant's back problems are 
1 Claimant could not, in fact, make a valid aggravation claim here, because his 

April, 1982, claim was filed more than five years after his original injury on March 10, 
1977. Thus, an aggravation claim would be barred by the period of limitations in ORS 
656.273(4)(b): 

"If the injury was nondisabling and no determination was made, the claim for 
aggravation must be filed within five years after the date of injury." 
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"conditions resulting f rom the in jury" that claimant suffered 
on March 10, 1977. 

We disagree wi th the referee's resolution of that 
issue. He wrote: 

"The chiropractor in his letter opinion discounted the 
martial arts activity, but his own chart notes show that on 
some occasions that activity was linked to claimant's back 
complaints. The chiropractor has also stated that the 1982 
condition was a physical worsening of the original on-the-job 
injury, but the chiropractor was then assuming the original 
injury was in 1980, rather than 1977. As noted, there is no 
medical evidence of any treatment for claimant's back for a 
period of more than three years following the 1977 work 
incident. The attending orthopedic surgeon has not causally 
related the 1982 back condition to the 1977 work incident. 
Also, the orthopedist has declined to state that claimant's 
work activity was the major cause of the 1982 back condi
tion." 

We interpret the record differently. Claimant testified that his 
back pain had been in the same location since his original 
injury in 1977. His treating chiropractor, Dr. McCrory, filed a 
406 Miller v. Weyerhaeuser Co. 

medical report in 1980 stating that claimant "presents wi th 
low back pain, chronic recurrent for years * * * ." The referee 
attributed unwarranted importance to McCrory's mistaken 
reference to a 1980 injury in a December, 1983, letter to 
claimant's counsel. There was no injury in 1980. McCrory 
obviously had in mind the 1977 injury. He wrote in the same 
letter: 

"[I] t is my impression that the care rendered to this patient by 
myself in 1982 was due to a physical worsening of his original 
on the job injury." 

Claimant began treatment wi th Dr. Whitney, an 
orthopedic surgeon, in Apr i l , 1982. In Apri l , 1983, Whitney 
wrote: 

" I feel that Mr. Miller's diagnosis of low back strain was 
probably specifically related to his work activity as a bar 
edger, as given to me in his history." 

In response to questions f rom counsel for employer concern
ing the possible contribution of Mr . Miller 's participation in 
the martial arts program, Whitney said: 

"The reason I told Mr. Miller to stay off his karate in '82 
was because I thought there was a possibility that this was 
aggravating his back pain, although once he got off the karate 
it did not seem to make any significant difference in his level 
of pain." 

McCrory addressed questions f rom claimant's counsel: 
"There is little doubt that this patient's strenuous job 

description while employed at Weyerhaeuser Co. was the 
major causative factor that led to his acute low back com
plaints. * * * 

"The fact that this patient is involved in martial arts has 
little or nothing to do with his original complaints, since he 
started his karate training after his acute low back injury. 
Also, his karate workouts, for the most part, actually decrease 
the severity of his low back complaints." 

The reports of claimant's treating physicians make 
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clear that his 1977 injury remains at least a material contrib
uting cause of the back condition for which he sought treat
ment. 

Reversed and remanded for payment of claimant's 
medical expenses under ORS 656.245. 
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Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

W A R D E N , J. 

Reversed; referee's order reinstated. 
414 McClendon v. Nabisco Brands, Inc. 

W A R D E N , J . 

Claimant petitions for judicial review of a Workers' 
Compensation Board order reversing the referee's opinion 
which ordered employer to accept her claim. On de novo 
review, we reverse and reinstate the referee's order. 

Claimant was an assembly line worker wi th Nabisco 
for 13 years, working primarily on the high volume chocolate 
chip, Oreo and cracker lines. Her work involved quick, 
repetitive motions, twisting, reaching and l i f t ing loads of 
approximately two pounds. The arm movements ranged f rom 
waist to eye level. She first experienced shoulder irr i tat ion in 
the summer of 1982. She went to the company nurse for 
aspirin and heat application and apparently saw the nurse on 
other occasions for her shoulder problem after the first visit. 
In Apr i l , 1983, she took a one-month vacation, during which 
her condition improved. When she returned to work, her 
shoulder worsened substantially. She again reported to the 
nurse and was seen by the company physician, Dr. Eisendorf, 
for the first time. She continued to experience pain, and 
Eisendorf suggested that she come to his office for an x-ray of 
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the shoulder. Thereafter, he referred her to Dr. Post, an 
orthopedist. 

Post reported, after comparing x-rays of June, 1982, 
and September, 1983: 

"The right A-C joint is partially obscured by the 'right' 
marker but there do seem to be two areas of escallop change in 
the distal clavicle, the acromion, less well seen, does not show 
the superior defect seen on the later A-C joint films of 
September 1983 .'.. I think i t is clear that pre-existing changes 
as long as a year and a half ago were present. 

"* * * This type of picture is seen sometimes with degener
ative arthritis of the A-C joint as reported in weightlifters. 
With these changes clearly evolving over the past year and a 
half and yet with symptoms only over the past half year or so, 
this would seem to be a pre-existing condition without specific 
industrial relationship." 

C l a i m a n t was examined by D r . Cher ry , an 
orthopedist, in October, 1983, and he has been her treating 
physician since then. He was apprised of her history, and she 
demonstrated for him the repetitive movements performed at 
her employment. Cherry reported that " [ i ] t is my impression 
Cite as 77 Or App 412 (1986) 415 

that this woman does have osteoarthritic change of the right 
acromioclavicular joint due to or aggravated by her occupa
tion." Later he stated: 

"Repeat x-rays on December 5, 1983, showed what 
appeared to me as more involvement in this joint with 
probable destructive process at this right AC joint. 

" I t is my opinion that this is probably an occupational 
disease type involvement of this joint." 

A t the request of employer's attorney, Eisendorf 
wrote: 

" I am quite familiar with the patient's background and 
history and with Dr. Post's reports and have again reviewed 
them. 

"After careful consideration of her right shoulder problem, 
it is my opinion that the process in her right shoulder and 
acromioclavicular joint is probably of medical origin and not 
directly due to her employment. She may have had an 
occupational aggravation of her shoulder problem." 

Claimant does not drive and has few outside activities. There 
is no evidence that she engaged in any activity which required 
repetitive arm movements similar to those performed at work. 
In fact, housework, yard Work and cooking at claimant's home 
have been performed by claimant's husband and sons for 
many years. 

Employer denied the claim, concluding that claim
ant's condition did not arise from employment. The referee 
found claimant credible and the medical evidence persuasive 
and reversed the denial. The Board reversed the referee's 
decision and reinstated the denial. 

The referee correctly concluded that this was an 
occupational disease case. ORS 656.802(l)(a) defines an 
"occupational disease" as "[a]ny disease or infection which 
arises out of and in the scope of the employment, and to which 
an employe is not ordinarily subjected or exposed other than 
during a period of regular actual employment therein." 
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Although the statute appears only to cover situations in which 
work activities have caused the disease itself, the Supreme 
Court has interpreted the statute broadly and has held a 
disease compensable when work activities have caused a 
worsening of a preexisting disease as well. Weller v. Union 

416 McClendon v. Nabisco Brands, Inc. 

Carbide, 288 Or 27, 31, 602 P2d 259 (1979). The cause, 
aggravation or exacerbation of the disease must be one 
ordinarily encountered only on the job. James v. SAIF, 290 Or 
343, 350, 624 P2d 565 (1981); SAIF v. Gygi, 55 Or App 570, 
573, 639 P2d 655, rev den 292 Or 825 (1982). I f the condition 
preexisted employment, a claimant must prove that work 
activities worsened the underlying condition resulting in an 
increase in pain to the extent that i t caused disability or 
required medical services. Wheeler v. Boise Cascade, 298 Or 
452, 693 P2d 632 (1985); Weller v. Union Carbide, supra, at 35; 
Devereaux v. North Pacific Ins. Co.,~ 74 Or App 388, 391, 703 
P2d 1024, rev den 300 Or 162 (1985). I f the condition did not 
preexist employment, a claimant must prove that work activi
ties were the major contributing cause of the condition itself. 
Devereaux v. North Pacific Ins. Co., supra; SAIF v. Gygi, supra, 
55 Or App at 574. 

We are confronted wi th conflicting medical opinions 
as to the causation and worsening of the disease. On de novo 
review, we are required to choose which medical hypothesis is 
correct. Coday v. Willamette Tug & Barge, 250 Or 39, 49, 440 
P2d 224 (1968); SAIF v. McCabe, 74 Or App 195, 200, 702 P2d 
436 (1985). In the absence of persuasive reasons requiring a 
contrary practice, we generally accord greater weight to the 
treating physician's opinion. Weiland v. SAIF, 64 Or App 810, 
669 P2d 1163 (1983). We f ind that practice appropriate in this 
case.1 

Cherry has treated claimant since October 21, 1983, 
and is familiar wi th the treatment begun by the two previous 
examining physicians and the results that they obtained. He 
Cite as 77 Or App 412 (1986) 417 

has compared earlier x-rays wi th later ones that he ordered, 
enabling him to ascertain whether the condition had wors
ened. He attributed claimant's condition to her occupation. 

The Board noted that Cherry did not quantify the 
magnitude of occupational causation. I t stated that, "[w]hile 
'magic words' are not essential, Dr. Cherry offers l i t t le in the 
way of explanation or analysis which could form the basis of a 
finding of major causation." Although Cherry did not use the 

1 The Board discredited Cherry's diagnosis, stating: 

"[W]e are persuaded that Dr. Cherry's opinion is based upon a history of 
claimant's work activities that is inconsistent with the balance of the evidence, 
including claimant's testimony. Dr. Cherry apparently understood that claimant's 
work involved considerable overhead use of her arms; in fact, almost all of 
claimant's work involved using her arms at waist or chest height." 

We disagree with the Board's analysis and conclusion. The perceived problem is due to 
Cherry's letter of October 24, 1983, in which he states that claimant "worked at 
Nabisco and worked fast and with the arms up, often above her shoulders or head." 
The statement is supported by the evidence. Claimant testified that she worked with 
her arms up. Many of the movements were at waist or chest level but, when she worked 
on the chocolate chip line, she had to place bags on a conveyor belt at eye level. That 
had to be done at least 12 times per minute. A co-worker fully corroborated that 
testimony. -310-



words "major contributing cause," he did state that claimant's 
condition was "due to or aggravated by her occupation." He 
also referred to her condition as an "occupational disease type 
involvement." This language sufficiently strongly suggests 
that he found claimant's occupation to be the major cause, i f 
not the sole cause, of her disability. Cherry's language sup
ports the conclusion that i t is more likely than not that work 
activities were the major contributing cause of claimant's 
condition or its worsening. When his opinion is juxtaposed 
with the evidence of claimant's repetitive arm movements at 
work, her lack of repetitive arm movements outside work and 
Eisendorf s opinion that her condition may have been aggra
vated by work, we are persuaded that claimant has satisfied 
her burden of proof. 

We are not persuaded by Post's opinion, after com
paring claimant's x-rays, that " [w] i th these changes clearly 
evolving over the past year and a half and yet wi th symptoms 
only over the past half year or so, this would seem to be a pre
existing condition without specific industrial relationship." 
His conclusion rests on the assumption that claimant's symp
toms were present only for about six months before his 
September, 1983, examination: However, claimant testified to 
irritation as early as the summer of 1982, and Eisendorf 
reported that claimant had given a "history of right shoulder 
problems on and of f since 1982." Because Post's opinion is 
directly predicated on an erroneous assumption, we give i t 
little weight. Furthermore, his conclusion that the condition 
was preexisting is ambiguous. I t is uncertain whether he 
meant that i t preexisted claimant's employment or just that i t 
preexisted her symptoms. She worked for Nabisco for 13 
years. There is no evidence that the condition preexisted her 
employment. 

Reversed; referee's order reinstated. 
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Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

W A R D E N , J. 

Reversed; referee's amended order reinstated. 

420 Rater v. Pacific Motor Trucking Co. 

W A R D E N , J . 

Claimant seeks judicial review of a decision of the 
Workers' Compensation Board which reversed the portion of 
the referee's order setting aside employer's denial of his 
aggravation claim. We reverse the Board and reinstate the 
referee's amended order. 

Claimant worked for employer as a truck driver for 16 
years, ending in February, 1982. During that time he suffered 
compensable back injuries on January 23, 1978, and Sep
tember 27, 1979. He was found medically stationary as of 
September 24, 1980. On July 7, 1982, he was awarded 15 
percent unscheduled disability for loss of earning capacity 
attributable to the first injury, ORS 656.214(5), and tempo
rary total disability benefits for the second injury. ORS 
656.210. I n addition, employer paid claimant's medical 
expenses throughout the proceedings below, as required by 
ORS 656.245. The only question here is whether claimant is 
entitled to have his claim reopened under ORS 656.273 for 
reassessment of his loss of earning capacity and for additional 
T T D compensation. 

Dr. Murphy began treating claimant in March, 1982, 
and diagnosed his condition as chronic low back strain and 
degenerative disc disease wi th facet hypertrophy. He indi
cated that claimant could work but could only drive short 
distances and could l i f t no more than 25 pounds. I n July, 1982, 
claimant started work as a truck driver for another employer 
(Meyer Brothers), apparently without informing that com
pany of his l i f t ing restriction. 1 

Claimant worked for Meyer Brothers through Sep
tember, 1982, but began experiencing additional pain on 
September 17. After an examination on September 27, Mur
phy noted the development of additional pain but concluded 
that claimant's condition remained essentially the same. On 
September 29,1982, Murphy reported to employer that he had 
released claimant to return to work wi th a l i f t ing restriction of 
30 pounds, and claimant called Meyer Brothers to inform the 
Cite as 77 Or App 418 (1986) 421 

company of that restriction. Meyer Brothers then laid claim
ant off, because i t believed that he could not perform the job 
without l i f t ing more than 30 pounds. 

Employer responded to Murphy's letter as i f i t were 
an aggravation claim 2 and issued a denial letter dated October 
12, 1982. The letter stated that Murphy had failed to relate 

1 Neither party suggests that Meyer Brothers bears any responsibility for claim
ant's condition. 

5 ORS 656.273(3) provides: 

"A physician's report indicating a need for further medical services or 
additional compensation is a claim for aggravation." 
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claimant's condition to the job claimant performed for 
employer. A t a hearing on March 29, 1983, the parties agreed 
to keep the record open for supplemental evidence f rom 
Murphy. Claimant then submitted an Apr i l 8, 1983, letter 
from Murphy, which stated:3 

" I saw this individual again on [November] 29,1982, and 
at that time, he was having increasing symptoms in his low 
back. He had increased pain in his low back on straight leg 
raising tests. My recommendation at that time was that he 
not return to work and that he limit his activities and utilize 
local measures, such as heat to his low back." 

Employer subsequently deposed Murphy and focused 
its questions to determine as precisely as possible when 
claimant's condition had worsened. Murphy identified some 
worsening of symptoms between September 27 and November 
29, but made clear that the change in his opinion concerning 
claimant's ability to work had very l i t t le to do wi th that 
worsening: 

"Well, i t was my opinion after seeing him [on November 
29] that my recommendations for his restrictions in terms of 
what he could comfortably do, that is, I think no interstate 
trucking, no lifting greater than twenty-five pounds, was just 
not working. 

"This was an opinion which I arrived at over a period of 
several months of seeing him and * * * it was at that point that 
I * * * felt that i t probably wasn't reasonable for him to pursue 
that line of work anymore because * * * over a period of seven 
or eight months he was having one symptom after another, 
and I just didn't think i t was going to be a viable working 
situation for him in the long run. 

422 Rater v. Pacific Motor Trucking Co. 
" » » * * * 

" I don't think you can say there's any specific date. I think 
there's just a cumulation of episodes, of problems this fellow 
had, not only with any attempt at going back to trucking, but 
attempts at * * * everyday activities * * * that in my mind just 
indicated that he was not going to be successful as a truck 
driver even with these restrictions, and the fact that this letter 
was dated whenever i t was * * * doesn't mean that's the date I 
said, 'You can't go back to work.' I mean, no acute event 
occurred. I t was just an impression I arrived at over a period of 
time." 

The referee set aside employer's denial of the 
aggravation claim, stating: 

"On [November 29, 1982,] Dr. Murphy found increased 
symptomatology and increased low back tenderness. There 
was no clinical evidence of increased neurological function, 
but Dr. Murphy concluded that the claimant's condition had 
deteriorated to the extent that truck driving, even with the 
imposed limitations was no longer a reasonable occupational 
pursuit for claimant." 

Employer moved for clarification of the referee's order on the 
ground that the opinion failed to make its findings clear on the 
question of when claimant's aggravation had taken place. 
Employer correctly noted that, " [ i ]n his deposition testimony, 
Dr. Murphy confirmed that claimant's condition on Sep
tember 27, 1982, was the same as i t had been in March, Apri l 

5 The letter actually states that Murphy saw claimant the second time on 
September 29,1982. The parties agree that he meant November. 
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and August." The referee then amended the order to read: 
" I T IS THEREFORE ORDERED that the denial of the 

claim of aggravation by the employer is reversed and disap
proved and the employer is ordered to accept said claim and to 
pay to claimant, effective as of November 29, 1982 and until 
the claim is again determined, all benefits provided by law." 
(Emphasis supplied.) 

The Board reversed, stating: 
"The Referee found that claimant had established an 

aggravation beginning November 29, 1982, even though the 
Referee noted that claimant had not previously presented 
such a claim to the employer and thus that the employer had 
never denied such a claim. I f we affirmed the Referee's order, 
we would be taking the illogical action of setting aside an 
October 1982 denial of a November 1982 aggravation claim." 

That reasoning would be correct if claimant had 
Cite as 77 Or App 418 (1986) 423 

actually made two separate aggravation claims. We hold that 
he did not, because Murphy's description of the November 29 
examination was relevant to the question placed in issue by 
claimant's hearing request. That question was not simply 
whether employer had reasonably denied the claim on October 
12, 1982, given the evidence available at that time. The 
question was, instead, whether "the evidence as a whole shows 
a worsening of the claimant 's condi t ion * * *." ORS 
656.273(7). Evidence that was unavailable at the time of the 
denial may properly be considered under that standard. 

In Vandehey v. Pumilite Glass & Building Co., 35 Or 
App 187, 580 P2d 1068 (1978), we considered an analogous 
problem raised by a claimant who found i t advantageous to 
treat a doctor's report, relevant to a pending claim, as a new 
and separate claim. The problem there was different, but the 
reasoning upon which we rejected the claimant's attempt to 
fragment the hearing process applies equally well here: 

"Claimant's September 29, 1976, request for a hearing 
specifically placed in issue the need for further medical 
evaluation of claimant on a claim he had already made. Dr. 
Hickman's letter of January 4, 1977, supported that prior 
claim and was appropriate evidence to be received at the 
subsequent hearing. I t was proffered evidence of a pending 
claim, not assertion of a new one. Any other rule would 
encourage similarly situated claimants to "keep an anchor to 
windward" by labeling all new medical evidence as either a 
new claim or an aggravation claim, instead of concentrating 
on the hearing process they have already invoked. This 
approach would seriously undermine the hearing process. We 
decline to adopt i t . " 35 Or App 192. (Emphasis in original.) 

Here, as in Vandehey, i t would seriously undermine 
the hearing process to treat Murphy's report of the November 
29 examination as a separate aggravation claim. I t would 
create situations in which multiple hearings concerning a 
single claimant could proceed simultaneously, each concerned 
with essentially the same issue. That would not contribute to 
the efficient operation of the workers' compensation system. 
It would also not contribute to the fairness of worker's 
compensation hearings when, as here, neither party is preju
diced by allowing the claimant to base some or all of his claim 
on evidence regarding his condition that developed after his 
request for a hearing. 
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424 Rater v. Pacific Motor Trucking Co. 

Employer argues that Syphers v. K- W Logging, Inc., 
51 Or App 769, 627 P2d 24, rev den 291 Or 151 (1981), deprives 
the referee of jurisdiction to rule on the "November claim," 
because i t had been neither accepted nor denied. That argu
ment assumes that there was a November claim. There was 
not. Murphy's letter of Apr i l 8, 1983, was not intended as an 
assertion of a new claim but as evidence in the pending 
hearing on the denied claim. See Vandehey v. Pumilite Glass & 
Building Co., supra. 

Reversed; referee's amended order reinstated. 
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Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

WARDEN, J. 

Reversed. 
Cite as 77 Or App 425 (1986) 427 

W A R D E N , J . 

Employer petitions for judicial review of an order of 
the Workers' Compensation Board which affirmed the ref
eree's order awarding claimant interim compensation and 
assessing a five percent penalty against employer for an 
untimely denial. We reverse. 

Claimant had retired on March 31, 1983, after 23 
years of work for employer. Claimant alleged that he was 
forced to retire and filed a grievance. Employer offered claim
ant his job back in May, 1983. Claimant refused the offer. 
Meanwhile, in Apr i l , 1983, claimant's attorney wrote a letter 
to employer making a claim for an occupational disease. 
Employer responded by sending claimant an 801 form. 
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Employer did not deny the claim unt i l October 18, 1983, and 
claimant did not return the 801 form before that date. 

At the hearing, the referee found the claim to be 
noncompensable. However, because employer did not accept 
or deny the claim wi th in 14 days of the letter, the referee 
found employer liable for interim compensation payments to 
the date of the denial. I n so doing, the referee relied on Bono v. 
SAIF, 66 Or App 138, 673 P2d 558 (1983). We agree wi th 
employer that the Supreme Court's reversal of Bono v. SAIF, 
supra, decided after the order before us on review, requires 
reversal. Bono v. SAIF, 298 Or 405, 692 P2d 606 (1984). 

In Bono, the Supreme Court held that interim com
pensation is not required when a worker has not demonstrated 
absence from work because of a compensable injury. Claimant 
tries to distinguish Bono f rom his situation, arguing that in 
Bono the worker never left work, whereas here claimant had to 
retire because his physical condition presented an industrial 
hazard. 

The distinction does not take this case out of the 
holding of Bono. As the Supreme Court pointed out, the policy 
behind interim compensation is to compensate an injured 
worker for having to leave work. Claimant did not "leave 
work" as that phrase is used in ORS 656.210(3). Bono v. SAIF, 
supra, 298 Or at 410. Whatever the merits of claimant's 
grievance about his retirement, the fact remains that he was 
retired at the time he filed his claim. Like the claimant in 
428 Weyerhaeuser Co.v. Bergstrom 

Bono, supra, he did not establish that he had been absent f rom 
work or that his earning power was diminished. 

Because interim compensation was not required, i t 
follows that the penalty assessment must be reversed. ORS 
656.262(10) provides: 

" I f the insurer or self-insured employer unreasonably 
delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." (Emphasis 
supplied.) 

Because no amounts were due, there is no amount on which to 
base a penalty. See Kosanke v. SAIF, 41 Or App 17, 596 P2d 
1013 (1979). 

Reversed. 
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Before Bu t t l e r , Presiding Judge, and War ren and 
Rossman, Judges. 

W A R R E N , J. 

Reversed and remanded wi th instructions to award perma
nent total disability. 

452 Orriggio v. SAIF 

W A R R E N , J . 

Claimant, a 57-year-old carpenter, seeks review of an 
order of the Workers' Compensation Board. He was injured on 
the job when he slipped and fel l six feet to a concrete floor. He 
struck his head, and a piece of steel reinforcement bar pierced 
his left wrist. Claimant claims that as a result of this injury 
and other physical and mental impairments he is permanently 
and totally disabled. The referee held that claimant was not 
entitled to an award of permanent total disability, because he 
had not sought employment since his injury. He ordered an 
award of 160 degrees for 50 percent unscheduled left shoulder 
and seizure disability and 45 degrees for 30 percent left 
forearm disability. The Board affirmed the referee. We reverse 
and remand for an award of permanent total disability. 

Claimant was born in Jamaica and learned his car
pentry skills there. A t the age of 35 he moved to England and 
then to the United States in 1975. He has been a carpenter for 
approximately 38 years. A l l doctors agree that he is physically 
unable to continue wi th construction carpentry and is limited 
to light work. I n addition to permanent physical impairments 
to his arm and shoulder, the record indicates that he suffers 
f rom seizures as a result of his injury which prevent h im from 
working at heights or around dangerous machinery. Doctors 
have also noted possible brain damage as a result of the fa l l , as 
evidenced by a poor memory and low comprehension. 
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Claimant has the equivalent of a sixth grade educa
tion but is functionally illiterate, wi th poor verbal skills. His 
intelligence is below average. He was admitted to the Callahan 
Center for vocational evaluation. He performed poorly on 
vocational tests and failed to qualify for any of the 66 
occupational aptitude patterns. A counselor reported that he 
has no transferable skills. A private rehabilitation counselor 
was of the opinion that claimant is "employable i n some 
capacity," but could not recommend retraining in a specific 
area: 

" I t is consultant's opinion that Mr. Orriggio is employable 
in some capacity, and that due to his severely deficient 
academic skills and physical limitations that have rendered 
him unable to return to his former position, the [vocational 
assessment] status is seen as appropriate. However, the task 
of arriving at a feasible vocational direction will be a difficult 

Cite as 77 Or App 450 (1986) 453 

one due to client's almost insurmountable limitations which 
pertain to his physical condition, his academic status and his 
narrow vocational background." 

The same counselor was of the opinion that claimant had no 
marketable skills and recommended that he not consider 
employment in a new field due to the combination of his 
cultural and mental limitations. I n the opinion of Dr. Colistro, 
a psychologist, claimant is not able to train for any activity 
because of his extremely poor aptitude, lack of education and 
memory problem. 

Claimant has not sought work since his injury. The 
referee believed that he "has consistently made valiant efforts 
to present himself in the worst possible light and that his 
demonstrations and representations are only worthy of belief 
to the extent that they are supported by objective medical 
evidence." The referee also doubted the credibility of claim
ant's poor vocational test results because of the degree of skill 
that claimant must have acquired in 38 years as a carpenter. 
While the opinion of the referee as to credibility is ordinarily 
entitled to deference, Erikson v. SAIF, 47 Or App 1033, 615 
P2d 420 (1980), here there is no evidence that claimant 
imagined or invented his symptoms or has tried to appear 
more disabled than he is. The evidence is quite to the contrary. 

As we view i t , this case does not involve a question of 
credibility. A l l doctors agree as to the extent of claimant's 
physical impairment.. His representations are indeed sup
ported by objective medical evidence. The only question is 
whether he is employable. Although claimant has participated 
enthusiastically in vocational rehabilitation, no employment 
has been suggested. From our examination of the record, we 
conclude that claimant is not now capable of being employed 
at regular and gainful employment and that he should not be 
required to undergo the futile act of searching for work. See 
Welch v. Bannister Pipeline, 70 Or App 699, 690 P2d 1080 
(1984). 

Reversed and remanded wi th instructions to award 
permanent total disability. 
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No. 50 January 29, 1986 469 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

ROCK, 
Plaintiff, 

v. 
PETER K I E W I T SONS' CO., 

Defendant - Third-Party Plaintiff - Appellant, 
v. 

GRAYSTONE CORPORATION, 
Third-Party Defendant - Respondent. 

(81-1182-J-l; CA A34709) 

Appeal f rom Jackson County. 

L . A. Merryman, Judge. 

Argued and submitted November 4,1985. 

Hugh B. Collins, Medford, argued the cause and filed the 
briefs for appellant. 

Robert L . Cowling, Medford , argued the cause for 
respondent. W i t h him on the brief was H . Scott Plouse, 
Medford. 

Before Gillette, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

V A N HOOMISSEN, J. 

Aff i rmed, 
Cite as 77 Or App 469 (1986) 471 

V A N H O O M I S S E N , J . 

This is a negligence action for bodily injury, involving 
the exclusive liabili ty provisions of the Workers' Compensa
tion Act. ORS 656.018(l)(a), (c); and ORS 656.018(3). The 
issue is the constitutional validity of those provisions, which 
the tr ial court sustained. We af f i rm. 

Peter Kiewit Sons' Co. (Kiewit) appeals the dismissal 
of its complaint in which i t sought enforcement of an indem
nity agreement against Graystone Corporation. The main 
action by Rock against Kiewit was for damages for bodily 
injury. I t was pleaded on two theories: (1) common law 
negligence and (2) failure to meet the duties created by the 
Employer Liabil i ty Law (ORS 654.305 et seq). Rock was an 
employe of Graystone, which was Kiewit 's subcontractor. 
Kiewi t f i led a t h i r d party complaint for recovery f r o m 
Graystone, alleging breach of a contract to provide liabili ty 
insurance against claims such as Rock's, negligent supervision 
of Graystone's employes, implied indemnity and breach of an 
express contract of indemnity. We conclude that the indem
nity agreement is void. Roberts v. Gray's Crane and Rigging, 73 
Or App 29, 697 P2d 985, rev den 299 Or 443 (1985). 

Virtually all of Kiewit 's state and federal constitu
tional arguments were considered in Roberts v. Gray's Crane 
and Rigging, supra. One argument raised by Kiewit in this case 
was not considered in Roberts: that the exclusive liabil i ty 
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provision of ORS 656.018 violates the Equal Protection 
Clause of the Fourteenth Amendment and the Privileges and 
Immunities Clause of the Oregon Constitution, Article I , 
section 20. 

We hold that classification as a subject employer 
under the Workers' Compensation Act, and the exclusive 
liabil i ty provisions contained therein, is rationally related to 
the legitimate state purpose of maintaining a balanced Work
ers' Compensation scheme. Roberts v. Gray's Crane and Rig
ging, supra, 73 Or App at 35; see Leech v. Georgia Pacific, 259 
Or 161,167,485 P2d 1195 (1971). We f ind no merit in Kiewit 's 
argument. 

Aff i rmed. 

486 January 29, 1986 No. 53 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
James W. Wiley, Claimant, 

W I L E Y , 
Petitioner, 

v. 
S T A T E A C C I D E N T INSURANCE F U N D 

CORPORATION et al, 
Respondents. 

(83-04506; CA A34363) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted June 12,1985. 

Kathryn Tassinari, Eugene, argued the cause for peti
tioner. W i t h her on the brief were Jerome F. Bischoff and 
Bischoff & Strooband, P.C., Eugene. 

Phi l ip Schradle, Assistant Attorney General, Salem, 
argued the cause for respondents. W i t h him on the brief were 
Darrell E. Bewley, Assistant Attorney General, James E. 
Mountain , Jr., Solicitor General and Dave Frohnmayer, 
Attorney General, Salem. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

N E W M A N , J. 

Reversed; referee's order reinstated. 
488 Wiley v. SAIF 

N E W M A N , J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board reversing the referee's order 
that held that claimant was permanently and totally disabled. 
ORS 656.206. The Board awarded claimant 256 degrees for 80 
percent permanent partial unscheduled disability. On de novo 
review, we reverse the Board and reinstate the referee's order. 

Claimant, a 51 year-old timber cutter, was injured on 
the job in January, 1981, when he was pinned underneath a 
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tree. He suffered serious pelvic trauma, including bilateral 
sacroiliac jo in t separation, bilateral sacral and iliac fractures, 
separation of the symphysis pubis and three fractures of the 
left pubic rami. He also sustained an injury to the right knee 
and suffered sciatic nerve neuropathy. Employer does not 
dispute that the injuries were both disabling and compensable. 

Claimant underwent a long program of treatment 
and therapy. Dr. Filarski, his treating physician, reported in 
Apr i l , 1981, that he was walking wi th crutches and in Sep
tember that he was walking short distances on his heels and 
toes. On October 21, 1981, however, Filarksi reported that 
claimant's prognosis was poor and that his only potential for 
vocational rehabilitation would be i n a "very sedentary type of 
activity." 

Also in October, the Workers' Compensation Depart
ment referred claimant to Bittersweet Consultant Services to 
develop a training program. Claimant, who had dropped out of 
school in the th i rd grade, is functionally illiterate. Bittersweet 
proposed a tutorial reading program as a preliminary step in 
his rehabilitation. Although claimant was init ial ly receptive to 
vocational retraining, he became frustrated wi th the rate at 
which he was recuperating physically. I n January, 1982, 
claimant asked Bittersweet to discontinue services. 

I n July, 1982, employer offered claimant a job as a 
watchman. Employer proposed to construct a small building 
f rom which claimant, seated in a special recliner, could 
observe gate traffic. I t also offered to adjust his working hours 
to his physical capabilities. He was neither medically station
ary nor released for work at the time of the offer, and he 
rejected i t . 

I n September, Crawford Rehabilitation Services 
Cite as 77 Or App 486 (1986) 489 

tested and evaluated claimant's work potential for the Work
ers' Compensation Department. Crawford concluded: 

"At this point i t appears that Mr. Wiley can only stand a 
job that would allow for frequent changes in sitting, standing, 
and walking. Even with this, i t would probably only be 
possible for him to work i f his pain minimized to the level 
where he could concentrate more fully on a task. Combined 
with his inability to read or write, i t is unlikely that such a job 
exists for him on today's labor market. I t appears that his 
physical condition lowered his performance potential on every 
task attempted." 

Six weeks later, Dr. Degge, an orthopedist, performed a 
closing evaluation. He found that claimant had made an 
excellent recovery f rom a "very serious pelvic in jury." He 
stated that "after reviewing the job description of Security 
Watch as proposed by the Bohemia Company, i t is this 
examiner's opinion that [claimant] would be able to work in 
that capacity * * * starting on an ini t ia l duration of 2-4 hours 
* * *." Filarski responded: 

"As a decision must be made, I could not disagree with Dr. 
Degge's considerations for return to light duty work anywhere 
from two to four hours and progress [sic] i f tolerable. I feel on 
the other hand that Mr. Wiley's side of this circumstance is to 
be well understood in the fact that he has had serious pelvic 
fractures, probably has SI joint arthritis, and is a very serious 
surgical candidate. Therefore, remaining conservative and 
considering a permanent disability status might be our only 
other alternative." -321 -



A determination order awarded claimant 65 percent 
permanent partial disability. I n June, 1983, Filarski found 
that claimant's condition was "slightly worse" than six 
months before! He stated, " I don't feel the patient could 
consider even light duty work activity i n which standing or 
walking was required." Claimant requested a hearing on the 
extent of his disability. Following the hearing the referee 
ruled: 

"This claimant is undoubtedly in an extremely serious 
condition. I cannot see any work, from a practical standpoint, 
that the claimant can do. He certainly is not very well 
motivated to return to work. He refused a token offer made by 
Bohemia, but I cast some doubt on that offer. It was basically 
the same as a protective workshop. I t does not really represent 
any real work for the claimant. The doctor said it probably 

490 Wiley v. SAIF 

would have to be limited to three or four hours a day and he'd 
have to be in a special recliner. There is some question 
whether claimant could or could not tolerate even that activ
ity. There is certainly very little this claimant can do. I believe 
that, based on his inability to read and write, his age of 54, and 
his significant impairment, claimant is permanently and 
totally disabled, and should be granted that award." 

The Board reversed: 
"Dr. Degge stated that claimant is capable of performing 

the security job for two to four hours per day. He stated that i t 
would benefit claimant to make the attempt. Dr. Filarski 
agreed. Thus the medical evidence establishes that from a 
physical standpoint alone, claimant could have performed the 
security job. * * * We find that i t would not be futile for 
claimant to attempt the security job offered by the employer. 
Because this attempt would not be futile and because claimant 
has not searched for work and has refused the offered employ
ment we find that he has failed to satisfy the work-search 
requirements of ORS 656.206(3). Accordingly, we hold that 
claimant has failed to prove permanent total disability." 

We do not agree wi th the Board's conclusion that 
petitioner failed to prove that he is permanently and totally 
disabled. 

"The determination of permanent total disability status 
does not turn upon whether the claimant has money-earning 
capacity, but rather upon whether the claimant is currently 
employable or able to sell his services on a regular basis in a 
hypothetically normal labor market. * * * 

u * * * * * 

" 'The essence of the test is the probable dependability 
with which claimant can sell his services in a competitive 
labor market, undistorted by such factors as business 
booms, sympathy of a particular employer or friends, 
temporary good luck, or the superhuman efforts of the 
claimant to rise above his crippling handicaps.' " Harris v. 
SAIF, 292 Or 683, 695, 642 P2d 1147 (1982). (Emphasis 
supplied; citations omitted.) 

Although claimant could possibly perform for short time 
periods, the duties of the security job that employer offered, 
the medical evidence and the vocational report of Crawford 
support a conclusion that he could not "sell his services on a 
regular basis in a hypothetically normal labor market." 
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Cite as 77 Or App 486 (1986) 491 

Wilson v. Weyerhaeuser, 30 Or App 403, 409, 567 P2d 567 
(1977). 

Although claimant's condition satisfies the definition 
of "permanent total disability" in ORS 656.206(l)(a),1 he still 
must show that he is "wi l l ing to seek regular gainful employ
ment" in order to qualify for permanent total disability status, 
unless the attempt would be futile. ORS 656.206(3); Butcher v. 
SAIF, 45 Or App 313, 608 P2d 575 (1980).2 Employer argues 
that, because i t offered claimant a job that he refused, he did 
not show that he is wil l ing to seek employment. Accordingly, 
i t argues that he is not permanently and totally disabled. 

We find, however, that the proffered position as 
security guard, to work in a specially constructed building 
lying on a special recliner for a few hours a day, does not 
qualify as "regular" employment wi th in the meaning of ORS 
656.206(3). We find that claimant could not get a "regular" 
gainful job and that i t would be futile for him to seek one. See 
Phillips v. Liberty Mutual, 67 Or App 692, 679 P2d 884 (1984). 
His crippling handicaps prevented him from selling his serv
ices in a competitive labor market undistorted by the sympa
thy of his employer. See Harris v. SAIF, supra. Employer's 
special offer, and claimant's rejection of it, do not preclude our 
f inding that, as a result of his injuries, claimant is perma
nently and totally disabled.3 

Reversed; referee's order reinstated. 

1 ORS 656.206(l)(a) provides: 

"(1) As used in this section: 

"(a) 'Permanent total disability' means the loss, including preexisting dis
ability, of use or function of any scheduled or unscheduled portion of the body 
which permanently incapacitates the worker from regularly performing work at a 
gainful and suitable occupation. As used in this section, a suitable occupation is 
one which the worker has the ability and the training or experience to perform, or 
an occupation which the worker is able to perform after rehabilitation." 
2 ORS 656.206(3) provides: 

"The worker has the burden of proving permanent total disability status and 
must establish that the worker is willing to seek regular gainful employment and 
that the worker has made reasonable efforts to obtain such employment." 
3 There is evidence in the record that plaintiff was not well motivated to return to 

work. His lack of motivation, however, does not bar us from finding on this record that 
he is permanently and totally disabled. 
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492 January 29, 1986 No. 54 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Stephen F. Taaffe, Claimant. 

TAAFFE, 
Petitioner, 

v. 
S T A T E A C C I D E N T INSURANCE F U N D 

CORPORATION et al, 
Respondents. 

(83-09684, 84-10308; CA A34348) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted June 12,1985. 

Ronald L . Bohy, Salem, argued the cause and filed the brief 
for petitioner. 

Donna Parton Garaventa, Assistant Attorney General, 
Salem, argued the cause for respondents. W i t h her on the brief 
were James E. Mountain, Jr., Solicitor General and Dave 
Frohnmayer, Attorney General, Salem. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

N E W M A N , J. 

Reversed; referee's order reinstated. 

494 Taaffe v. SAIF 

N E W M A N , J . 
Claimant petitions for review of an order of the 

Workers' Compensation Board which reversed the referee's 
order allowing claimant's aggravation claim. 1 We reverse and 
reinstate the referee's order. 

In February, 1980, claimant, age 26, suffered a com
pensable contusion and strain of the right lumbocostal muscle 
of the back while employed by Luoto Logging Company. Dr. 
Rissberger treated his injury and released h im for work 
approximately three weeks later. His claim for compensation 
was closed without an award of permanent disability, and 
claimant did not appeal. Between Apr i l , 1980, and September, 
1983, claimant saw Rissberger on three occasions but did not 
complain about his back. Claimant concedes that he did not 
seek medical treatment for his back during that period. 
Claimant testified, however, that during that period he fre
quently suffered pains in his back in the same area that was 
injured in February, 1980. His wife corroborated his testi
mony. During that period he continued to work i n the woods, 
primarily for Luoto Logging. 

On September 1, 1983, he began to work as a choker 
1 Claimant did not seek Board review of the portion of the referee's order that 

denied his "new injury" claim against Von Logging Company, his employer at the time 
of the September, 1983, injury. Although it is designated as a respondent here, no issue 
is presented with respect to its liability. 
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setter for Von Logging Company. The work was strenuous. He 
testified that during his two days of work for Von Logging his 
back felt tense and that he occasionally felt sharp pain in the 
area he injured in 1980. 

On September 6,1983, claimant went jogging, accord
ing to his testimony, to ease the tension in his back. He 
testified that, while jogging, " I experienced a sharp pain in my 
back, and the muscle just went out, and I couldn't even bend 
over and tie my shoe or sit down, or anything." His wife again 
corroborated his testimony. He returned to Rissberger, who 
prescribed medication and ordered him to stay of f work for at 
least a week. The next day claimant went to see Dr. Stellflug. 
He diagnosed "lumbar strain wi th attendent myofibrosis" and 
prescribed treatment. Stellflug subsequently stated that in his 
opinion claimant's condition was "a material worsening of his 
previous condition with no real intervening cause." 

Cite as 77 Or App 492 (1986) 495 

The referee found that claimant and his wife were 
credible witnesses. He believed claimant's testimony that, 
during the more than three years between the original com
pensable injury and the jogging incident, he had suffered 
frequent intervals of pain to the same area of his back. On the 
basis of Stellflug's opinion and the testimony of claimant and 
his wife, the referee held that claimant had "borne his burden 
of proof and that the 1980 injury was a material contributing 
cause of his 1983 back problem. ORS 656.273(1)2; see Grable v. 
Weyerhaeuser Co., 291 Or 387, 400, 631 P2d 768 (1981); see 
also Coddington v. SAIF, 68 Or App 439, 681 P2d 799 (1984). 

The Board reversed, asserting "that claimant has not 
satisfied the Grable burden of proof primarily because we are 
not persuaded by Dr. Stellflug's analysis." Apparently, the 
Board did not believe claimant's testimony that he had 
frequently suffered pain in the same area of his back during 
the intervening time. I t therefore discounted Stellflug's testi
mony as based on "inaccurate history." 

We disagree with the Board and f ind the referee's 
reasoning more persuasive. He heard the witnesses, observed 
their demeanor and found claimant credible. Although 
Stellflug did not examine claimant before the jogging incident, 
the evidence does not support the Board's conclusion that 
Stellflug's opinion was based on an inaccurate history. 3 More
over, the only competent medical evidence produced at the 
hearing was Stellflug's opinion. Rissberger did not testify; 
neither did respondent introduce any opinion letter from him. 
The only evidence that suggests what Rissberger's opinion 
may have been is claimant's statement on cross-examination 
that Rissberger was not will ing to support an aggravation 
claim.4 Respondents could have called Rissberger as a witness 
but did not do so. 

'ORS 656.273(1) provides: 
"After the last award or arrangement of compensation, an injured worker is 

entitled to additional compensation, including medical services, for worsened 
conditions resulting from the original injury." 
1 The Board's belief that Stellflug's characterization of the triggering event as 

"tome mild exercise" and not specifically as "jogging" detracts from the weight of his 
opinion is not justified. 
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496 Taaffe v. SAIF 

We find that claimant's 1980 injury was a material 
contributing cause of his 1983 back problems. Claimant is 
entitled to compensation for aggravation of his 1980 injury. 

Reversed; referee's order reinstated. 

* Claimant testified on cross-examination: 

"Q. And did you ask [Rissberger] to support you in making a Workers' Comp. 
claim for this? 

"A. I told him that I would like to file an aggravation claim on that, yes. 

"Q. And he wouldn't support you in that, is that right? 

"A. That's true." 

No. 68 February 5, 1986 561 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
John Pache, Claimant. 

S T A T E A C C I D E N T INSURANCE 
F U N D CORPORATION, 

Petitioner, 

J O H N PACHE. 
Respondent. 

(83-07481; CA A34670) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 20,1985. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for petitioner. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and James E. Moun
tain, Jr., Solicitor General, Salem. 

David Hit t le , Salem, argued the cause for respondent. W i t h 
him on the brief was Callahan, Hi t t le & Gardner, Salem. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

PER C U R I A M 

Aff i rmed. 
562 SAIF v. Pache 

P E R C U R I A M 

SAIF seeks review of an order of the Workers' Com
pensation Board reversing the referee's order, which had 
upheld SAIF's denial of claimant's aggravation claim. We 
af f i rm. 

On de novo review, we find that claimant has estab
lished by a preponderance of the evidence that his 1980 
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compensable injury, which involved his head, neck and upper 
back, has worsened since the last award or arrangement of 
compensation. Claimant does not contend that his aggrava
tion claim includes his low back condition, which arose 
following an off-the-job injury in 1981 and evidently has since 
worsened. There is no proof that the worsening of his low back 
condition is related in any way to the 1980 compensable 
injury. SAIF is responsible for only "worsened conditions 
resulting f rom the original injury." ORS 656.273(1). On the 
record before us, SAIF is responsible only for the worsening of 
claimant's head, neck and upper back injuries. 

Aff i rmed. 

No. 75 February 12, 1986 607 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
RAY A. STERN, Claimant. 

FRED SHEARER & SONS et al, 
Petitioners, 

v. 
RAY A. STERN et al, 

Respondents. 

(83-05299, 82-11791; CA A33706) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted May 2,1985. 

Jerald P. Keene, Portland, argued the cause for petitioners. 
W i t h him on the brief was Roberts, Reinisch & Klor, P.C., 
Portland. 

Ann F. Kelley, Assistant Attorney General, Salem, argued 
the cause for respondent SAIF Corporation. W i t h her on the 
brief were Dave Frohnmayer, Attorney General, and James E. 
Mountain, Jr., Solicitor General, Salem. 

James L . Francesconi, Portland, waived appearance for 
respondent Ray A. Stern. 

Before But t l e r , Presiding Judge, and Warren and 
Rossman, Judges. 

B U T T L E R , P. J. 

Reversed and remanded. 
Cite as 77 Or App 607 (1986) 609 

B U T T L E R , P . J . 

Employer and E B I seek review of a Board order 
which held that E B I , and not SAIF, is responsible for claim
ant's compensable injury. 

E B I initially accepted a new injury claim filed on 
February 28, 1983, and paid claimant time loss for the short 
period of time for which he was entitled to i t . On May 26,1983, 
i t denied the claim retroactively, having determined that the 
injury was an aggravation of an earlier injury for which SAIF 
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was responsible. Wi th in six days of the denial, E B I requested 
the Workers' Compensation Department to issue an order 
designating a paying agent under ORS 656.307.1 The depart
ment did so, assigning interim responsibility to SAIF, pending 
resolution of the responsibility dispute. The short period of 
time loss incurred by claimant had been paid by E B I , and 
SAIF undertook payment of all subsequent obligations under 
the order issued pursuant to ORS 656.307. The Board later 
held that E B I could not deny the claim retroactively. 

In Jeld-Wen, Inc. v. McGehee, 72 Or App 12, 695 P2d 
92, rev den 299 Or 203 (1985), we held that the rule stated in 
Bauman v. SAIF, 295 Or 788,670 P2d 1027 (1983), prohibiting 
"back-up denials," applies to denials of responsibility. We 
stated that the rule should be applied to all back-up denials, 
whether or not the claimant was at risk of losing benefits for 
having filed against the wrong employer. I n Retchless v. 
Laurelhurst Thriftway, 72 Or App 729, 696 P2d 1181, rev den 
299 Or 251 (1985), we held that the original accepting 
employer was required to continue paying compensation and 
could not deny the claim retroactively unless and until some
one else is determined to be responsible. In that case, after the 
original claim for aggravation was closed, the claimant filed a 

610 Fred Shearer & Sons v. Stern 

new claim against a later employer, alleging that the same 
incident that gave rise to the aggravation claim was a new 
injury for which the later employer was responsible. That 
claim was denied; then the first employer retroactively denied 
the claimant's aggravation claim. The claimant requested a 
hearing on both denials, and the referee determined that the 
incident was a new injury. Although the Board on review 
agreed wi th the referee, on reconsideration i t held that 
Bauman prohibited the first employer f rom denying the 
aggravation claim. We reversed, because i t had been deter
mined, at the claimant's behest, that the second employer was 
responsible and, therefore, there was no reason to apply 
Bauman. 

The situation here is analogous to Retchless; however, 
instead of the employer that retroactively denied the claim 
having to remain liable unt i l the responsibility of another has 
been determined, SAIF, as the paying agent under ORS 
656.307, became liable to make the payments unt i l responsi
bi l i ty was determined. When the referee and the Board 
determined that the claim was for an aggravation for which 
SAIF is responsible, EBI's denial became effective retroac
tively. A t no time was claimant at risk. The only issue has 
been that of responsibility, and the .307 order assured that 
payment of benefits would not be interrupted. Accordingly, 
there is no reason to apply the Bauman rule. 

Reversed and remanded. 
1 ORS 656.307(1) provides, in part: 

"(1) Where there is an issue regarding: 
<>****• 

"(c) Responsibility between two or more employers or their insurers involv
ing payment of compensation for two or more accidental injuries 

<«••**• 

the director shall, by order, designate who shall pay the claim, if the claim is 
otherwise compensable. * * *" . 
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640 February 12, 1986 No. 80 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Clarence C. Mar t in , Claimant. 

M A R T I N , 
Petitioner, 

v. 
S T A T E A C C I D E N T INSURANCE 

F U N D CORPORATION, 
Respondent. 

(80-08201; CA A31486) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 25,1985. 

Thomas A. Caruso, St. Andrew Legal Clinic, Portland, 
argued the cause and filed the brief for petitioner. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and James E. Moun
tain, Jr., Solicitor General. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

W A R D E N , J. 

Aff i rmed. 

642 Martin v. SAIF 

W A R D E N , J . 

Claimant petitions for judicial review of an order of 
the Workers' Compensation Board, claiming that the Board 
erred in aff i rming a 1980 determination order, upholding 
SAIF's denial of his aggravation claim and denying penalties 
and attorney fees. We af f i rm. 

On February 3, 1975, claimant sustained a back 
injury diagnosed as a "sacrococcygeal strain," a compensable, 
nondisabling injury. He had no back pain before the injury but 
had intermittent pain afterward. I n the fa l l of 1979 the pain 
became worse. He left work on January 25, 1980. His physi
cian, Dr. Ross, submitted his aggravation claim on February 4, 
1980, and SAIF accepted i t . Claimant was released to return to 
modified work on February 20. On Apri l 23, Ross wrote to 
SAIF, stating that claimant was medically stationary. A 
determination order issued on May 20, awarding temporary 
total disability f rom January 25 through February 19, 1980, 
but no permanent disability. On May 27, Ross submitted a 
second aggravation claim, stating that claimant had become 
disabled Apr i l 21 and "continues to be unable to work." On 
August 1, 1980, SAIF issued a denial of that second aggrava
tion claim. 

Claimant's first assignment of error is that the Board 
erred in aff i rming the May, 1980, determination order. He 
argues that he was not medically stationary at the time the 
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determination order issued and that i t must be set aside as 
having been issued prematurely. He relies on Brown v. Jeld-
Wen, Inc., 52 Or App 191, 627 P2d 1291 (1981). 

In Brown, the claimant's doctor had informed the 
employer on January 18, 1979, that his condition was station
ary and that the claim could be closed as of December 8,1978. 
Then, on January 22, the doctor sent a second report to the 
employer indicating the need for further treatment. Appar
ently, at the time when the Evaluation Division considered 
closure of the claim, i t was unaware of the doctor's second 
report to the employer. On February 8, 1979, a determination 
order issued. We agreed wi th the referee that the closure was 
premature. 

In this case, unlike Brown, neither the employer nor 
the insurer had any notice that claimant's condition might not 
Cite as 77 Or App 640 (1986) 643 

be medically stationary before the determination order issued. 
Ross' letter of Apr i l 23 states that claimant was seen on Apr i l 
21, and that " M r . Martins [sic] condition is currently station
ary." The division justifiably relied on the letter. As we said in 
Alvarez v. GAB Business Services, 72 Or App 524,527,696 P2d 
1131 (1985): 

"The Board correctly refused to exercise hindsight in 
determining whether the claim was prematurely closed. To 
support a conclusion that a claimant is 'medically stationary,' 
ORS 656.005(17) requires only that 'no further material 
improvement would reasonably be expected from medical 
treatment, or the passage of time.' The reasonableness of 
medical expectations at the time of claim closure must be 
judged by the evidence available at the time, not by the 
subsequent development of the case. * * * " (Citations omit
ted.) 

The first indication that SAIF had that claimant was of f work 
and undergoing treatment was Ross' letter dated seven days 
after the determination order had issued. The Board did not 
err in upholding the May 20 determination order.1 

Claimant's second assignment is that the Board erred 
in aff i rming SAIF's denial of his May 27 aggravation claim on 
August 1, 1980. The denial stated, in part: 

"Medical reports now indicate that your injury of 1975 is 
medically stationary, and that your current problems are not 
related to that injury. We see no relationship between your 
current condition and your original industrial injury of Febru
ary 3, 1975." 

Claimant argues that the purported denial is of a previously 
accepted claim and that, therefore, SAIF is precluded f rom 
denying the claim under Bauman v. SAIF, 295 Or 788,670 P2d 
1027 (1983), and its progeny. 

The evidence here does not support a conclusion that 
the August 1 letter was a denial of an already accepted claim, 
the situation in Bauman. Claimant was medically stationary 
after his f i rs t aggravation claim of February 4, 1980. The 
doctor's letter of May 27 constituted a second aggravation 

1 Claimant also argues that, if the closure was not premature, he should be found 
to be permanently and totally disabled. We agree with the Board's determination that 
claimant's loss of earning capacity is not due to the compensable injury of 1975. 
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claim, which was filed after the five-year l imitation had 
expired and was rejected for that reason. ORS 656.273(4).2 

Finally, claimant assigns error to the refusal of the 
Board to impose penalties and attorney fees for unreasonable 
delay in paying compensation on the first aggravation claim, 
filed February 4, 1980. The determination order of May 20, 
1980, awarded temporary disability only, and i t was paid 
timely. Because we a f f i rm the Board's decision that that is all 
claimant is entitled to and, because its payment was not 
unreasonably delayed, penalties and attorney fees are not 
recoverable. 

Aff i rmed. 
2 Claimant argues that he should at least be entitled to payment for medical 

expenses. ORS 656.273. The medical evidence does not demonstrate that claimant's 
current problems resulted from his compensable injury. 
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Cite as 77 Or App 673 (1986) 675 

V A N H O O M I S S E N , J . 

Claimant seeks review of a Workers' Compensation 
Board order that denied his aggravation claim. On de novo 
review, we af f i rm. 

Claimant was injured in December, 1980, while help
ing move a 600-pound planter. His claim was originally closed 
as non-disabling. In 1981, he filed an aggravation claim. That 
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claim was closed by stipulation on September 23, 1982, wi th 
claimant receiving ten percent unscheduled permanent partial 
disability. By December, 1982, he believed that his condition 
had worsened; the pain in his back and arms and the head
aches, all of which had previously been intermittent, had 
become constant. He received some temporary relief f rom 
electrical stimulation equipment, but the increased pain con
tinued essentially unchanged to the date of the hearing. 

Treating and examining physicians had some d i f f i 
culty determining the source of increased pain. Dr. Patterson, 
a neurologist who had seen claimant previously, examined 
him again and noted some objective changes f rom his previous 
findings. However, he did not relate those changes to claim
ant's compensable injury and stated that claimant was not 
neurologically disabled f rom working as a custodian, his 
previous job. Orthopaedic Consultants re-evaluated claimant 
and could f ind no organic basis for his increased pain. Both 
Patterson and Orthopaedic Consultants believed that most, i f 
not all, of the pain was the product of functional overlay. 

Dr. Norris-Pearce, a neurologist, believed that claim
ant's physical condition had worsened. However, he had not 
seen claimant before the September, 1982, stipulated deter
mination order and so was unable to make a direct comparison 
between his present and his previous condition. 

Claimant has shown that his pain has increased since 
the last arrangement of compensation. However, he has not 
shown that his physical condition has worsened. Increased 
pain can, by itself, be an aggravation i f i t produces an 
impairment that reduces earning capacity below what i t was 
at the time of the previous determination order. See Harwell v. 
Argonaut Insurance Co., 296 Or 505, 678 P2d 1202 (1984). 
Expert testimony is not necessary to show that a claimant 
suffers increased pain or that the pain has caused decreased 

676 McElmurry v. Roseburg School District 

earning capacity. See Garbutt v. SAIF, 297 Or 148,151-52,681 
P2d 1149 (1984). 

The question is whether claimant's evidence of 
increased pain shows a worsening of his condition. He testi
fied that the pain he has had since the injury became signifi
cantly worse in late 1982 and that i t has stayed consistently 
that bad. His only relief came from electrical stimulation 
equipment and, to the date of the hearing, he had been able to 
use the equipment only on a temporary basis. 

We accept claimant's description of his condition. 
However, there is no evidence from which we can determine 
that his earning capacity has diminished. His previous inter
mit tent pain interfered wi th his working. He was not 
employed on September 23, 1982, and he has not been 
employed since. His physicians believe that, f rom a physical 
standpoint, he remains employable in his previous occupation. 
Claimant has not proved any present or prospective employ
ment in which he could have engaged but cannot now. Thus, 
he has not carried his burden of showing an aggravation. 

Aff i rmed. 
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N E W M A N , J. 

Reversed; referee's order reinstated. 

702 Beneficiaries of McBroom v. Chamber of Commerce 

N E W M A N , J . 

Claimant petitions for review of a Workers' Compen
sation Board order which reversed the referee and held that 
decedent's death is not compensable. See ORS 656.204. We 
hold that the decedent's death arose "out of and in the course 
of employment" and reverse. ORS 656.005(8)(a). 

Decedent was a membership salesman for the United 
States Chamber of Commerce in Portland. On the morning of 
Saturday, May 9, 1981, he flew to Los Angeles to attend 
employer's annual conference at the Marr iot t Hotel for its 
western division representatives. Employer required decedent 
to attend the conference and paid his related expenses, includ
ing the cost of transportation and overnight lodging. 

Decedent began drinking intoxicating liquor before 
his 8:15 a.m. fl ight to Los Angeles and continued drinking on 
the flight. Between 1 p.m. and 5 p.m. he attended a conference 
business session at which no drinks were served. Then he 
attended an employer-sponsored cocktail party and banquet. 
Employer paid for drinks served at the cocktail party and 
made drinks available for purchase at the banquet. A t approx
imately 10 p.m., decedent left the banquet and went to his 
room. 

Several witnesses testified as to decedent's condition 
at various points during the day and in the evening. Their 
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accounts or nis condition range from "reasonably normal" to 
"obviously inebriated." When decedent returned to his room 
at 10 p.m., he telephoned his wife in Portland. She testified 
that he sounded perfectly normal. 

Decedent's activities for the next four hours are 
unknown. A t about 2 a.m. on May 10, he asked hotel personnel 
where the whirlpool bath, or Jacuzzi, was. They told him that 
i t was closed. At approximately 7 a.m., a fellow employe 
discovered decedent's body, clad in swimming trunks, floating 
face down in the Jacuzzi. A single pint bottle of vodka, one 
quarter f u l l , was found in his room. Subsequent tests revealed 
that decedent's blood alcohol level at the time of his death was 
.40. 

The referee concluded that decedent's activity at the 
time of death was related to his work and that his death was 
compensable. He held that decedent was 

Cite as 77 Or App 700 (1986) 703 
"a traveling employee required to be at the Los Angeles 

Marriott Hotel who was engaged in company business and or 
satisfying physical needs including relaxation just prior to his 
death. * * * As such, his death is compensable." 

The Board reversed: 

"[W]e do not believe that decedent's death can be said to 
have arisen out of the necessity of the decedent's stay away 
from home. * * * Nor do we think i t can be said that consum
ing such a quantity of alcohol following conclusion of business 
and related social activities was a reasonable activity for the 
decedent to engage in, even considering the fact that he was 
traveling and away from home." (Emphasis in original.) 

Petitioner has the burden of proving that decedent's 
death arose out of and in the course of his employment, that is, 
that the relationship between decedent's death and his 
employment is sufficient to allow compensation. See Phil A. 
Livesley Co. v. Russ, 296 Or 25, 28, 672 P2d 337 (1983); Rogers 
v. SAIF, 289 Or 633, 639-44, 616 P2d 485 (1980). Generally, 
"traveling employes are considered to be wi th in the scope of 
employment while away from home," Slaughter v. SAIF, 60 Or 
App 610, 615, 654 P2d 1123 (1982), even if their voluntary 
intoxication leads to their injury. See Simons v. SWF Plywood 
Co., 26 Or App 137,552 P2d 268 (1976) (compensation allowed 
for intoxicated employe injured in accident when intoxicated 
fellow employe drove wrong way on Interstate 5); Fowers v. 
SAIF, 17 Or App 189, 521 P2d 363, rev den (1974) (compensa
tion allowed for employe killed in automobile accident while 
driving wi th .18 blood alcohol level); Boyd v. Francis Ford, 
Inc., 12 Or App 26, 504 P2d 1387 (1973) (compensation 
allowed for employe killed in automobile accident while driv
ing wi th .37 blood alcohol level). I f , however, the injury to a 
traveling employe occurs while he is engaged in "a distinct 
departure on a personal errand," the injury is not compensa
ble. Slaughter v. SAIF, supra, 60 Or App at 615; see Hackney v. 
Tillamook Growers, 39 Or App 655, 593 P2d 1195, rev den 286 
Or 449 (1979) (employe's broken arm sustained while arm-
wrestling in a tavern not compensable where stopover was 
contrary to employer's explicit instructions). 

Employer asserts that the claim is not compensable, 
because decedent's activities that led to his death were both 
personal and unreasonable. We disagree. The excessiveness of 
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defendant's alcohol consumption does not preclude our find
ing that his death was work related. Boyd v. Francis Ford, Inc., 
supra. That is particularly true here, where a significant 
portion of that consumption occurred during work related 
activities. 1 Neither does the Jacuzzi's being "closed" make 
decedent's activity so unreasonable and so unexpected as to 
prevent compensation.2 After examining the totality of the 
circumstances we f i n d that decedent was a " travel ing 
employe" and that his presence at the weekend conference 
was directly connected wi th his employment. Accordingly, we 
hold that his death arose out of and in the course of his 
employment and not out of a distinct departure or personal 
errand. 

Reversed; referee's order reinstated. 

1 On the basis of decedent's wife's testimony that he sounded perfectly normal on 
the telephone at 10 p.m., the Board found that decedent consumed almost all the 
alcohol found in his blood after that time. We find, however, that decedent had been 
drinking throughout the day and evening. Therefore, his blood alcohol content must 
already have been significantly elevated at 10 p.m. 

2 Thomas Ames, National Membership Sales Manager for the United States 
Chamber of Commerce, who conducted the 1981 conference, testified that he had met 
decedent in the same Jacuzzi at 2 a.m. at the conference in 1980. On the night decedent 
drowned, Ames went to the Jacuzzi at 2 a.m.: 

"In fact I went to the Jacuzzi to see if there was any of my staff that I knew. 
Finding they were not [there], I decided to go to bed. That's exactly the same 
experience I had a year prior with (decedent)." 

No. 93 February 12, 1986 711 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Lor r i K . Day, Claimant. 

DAY, 
Petitioner, 

v. 
S & S PIZZA COMPANY, 

Respondent. 
(82-07346; CA A32774) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 4,1985. 

On Pet i t ioner ' s p e t i t i o n fo r reconsiderat ion f i l e d 
November 22, 1985. Aff i rmed without opinion October 23, 
1985, 76 Or App 212, 707 P2d 643. 

Peter W. McSwain and Francesconi & Cash, P.C., Port
land, for petition. 

No appearance contra. 

Before Richardson, Presiding Judge, and Warden and 
Newman, Judges. 

N E W M A N , J. 

Reconsideration granted; reversed; referee's order rein
stated. 

-335-



Cite as 77 Or App 711 (1986) 713 

N E W M A N , J . 

Claimant petitions for reconsideration of our deci
sion that affirmed without opinion an order of the Workers' 
Compensation Board. Day v. S &S Pizza Company, 76 Or App 
212, 707 P2d 643 (1985). The Board had reversed an order of 
the referee that awarded compensation and penalties and 
attorney fees for denial of medical treatment for her compen
sable back injury. I n light of the intervening decision of the 
Supreme Court in Reynaga v. Northwest Farm Bureau, 300 Or 
255, 709 P2d 1071 (1985), we grant reconsideration, reverse 
the Board and reinstate the referee's order. 

Claimant injured her lower back in June, 1981, while 
employed as a waitress. She underwent a myelogram and, in 
January, 1982, Dr. Whitney, her orthopedist, recommended a 
laminectomy and discectomy. Three months later he reported: 

"[Claimant] still needs surgery. She is having a lot of pain 
in both legs * * *. The insurance people and lawyer are still 
playing games, and she does not want to go ahead until some 
of this is taken care of, but the results will be compromised the 
longer we wait." 

The insurer denied compensability on the ground that the 
injury was not related to claimant's employment. I n June, 
1982, the referee set aside the denial. Employer appealed, and 
in March, 1983, the Board affirmed the referee. This review 
does not involve that decision. 

Claimant, however, was reluctant to undergo a lami
nectomy. In June, 1982, she learned of a surgical procedure 
called a percutaneous neuclectomy, in which a needle is 
inserted into the lumbosacral area, and fragmented disc mate
rial is removed mechanically. In contrast to a laminectomy, 
there is no loss of blood or blood replacement and no incision; 
only a local anesthetic is used, the hospitalization period is 
much shorter and the total cost is about one-fourth of that for 
a laminectomy. Claimant contacted Dr. Morris, Chief of 
Orthopedic Surgery at the University of California Medical 
School in San Francisco. Morris and a physician in Florida 
were the only physicians in the country who performed this 
operation. Morris was ful ly qualified to perform i t . 

In a series of telephone conversations during August, 
1982, claimant discussed Morris ' treatment wi th the insurer's 
714 Day v. S & S Pizza Co. 

claim representative, Henry. Claimant provided Henry wi th 
M o r r i s ' name, address, and telephone number. Henry 
promptly responded by letter: 

"Per our telephone conversation of Tuesday, August 24, 
1982, I am enclosing a photocopy of Oregon Workers' Com
pensation Statute 656.245, which states that we will not be 
responsible for expenses and payments generated by your 
choice of a treating physician outside the state of Oregon." 

The insurer did not investigate the surgical pro
cedure, recommend any other physician than Morris or object 
to Morris or to the University of California facility. Henry 
thought that claimant should be evaluated by Dr. Rosenbaum 
in Portland, but she did not arrange an appointment for 
claimant, and no examination was performed. 
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In a letter of September 29, 1982, to claimant's 
counsel, insurer's counsel stated: 

"Under the Court of Appeals decision in Rivers v. SAIF 
[45 Or App 1105, 610 P2d 288 (1980)], the carrier has control 
of the claimant's out-of-state treatment. * * * You ask that we 
spend time and money in an effort to investigate a new 
method of medical treatment which we may or may not 
subsequently authorize for this claimant. At this time, i t is not 
authorized. 

"Under the circumstances, i f you want us to spend time 
and money looking into this procedure further, I suggest you 
write to the Board dropping your request for a hearing on the 
issues of penalties and attorneys' fees. My client will feel much 
better about cooperating with you if they see something 
happening in return. The withdrawal would naturally have to 
be permanent on those issues up to the date of your letter to 
the Board. 

"Once this is done, if your client will provide the doctor's 
name and/or the name of the facility involved, [the insurer] 
has informed me they will diligently investigate the possibility 
of the proposed surgical procedure." (Emphasis supplied.) 

A t that time, claimant had already provided the insurer wi th 
Morris ' name and the facili ty involved. 

On October 3, 1982, claimant was examined by Mor
ris, who advised her that the results of the operation would be 
compromised i f she delayed further. On October 12, an admin
istrator of the medical school hospital in San Francisco 
telephoned the insurer's claim representative, advised her 
Cite as 77 Or App 711 (1986) 715 

that claimant was being operated on later that morning and 
requested authorization for the surgery. The insurer again 
denied authorization. Morris performed the percutaneous 
neuclectomy. Claimant was released from the hospital on 
October 13.1 

On receipt of billings for the surgery, the insurer 
wrote the hospital and Morris that payment could not be made 
without chart notes and reports. In March, 1983, Morris 
provided a surgical report to claimant's counsel describing the 
operation. In July, 1983, Morris wrote to claimant's counsel: 

" I t appears that the percutaneous nuclectomy was suc
cessful in alleviating her sciatica symptoms. This procedure is 
done under local anaesthesia using a standard posterolateral 
approach. The results are similar to those for chymopapain 
injection. Chymopapain removes nuclear material chemically 
while this procedure does so mechanically. The success rate in 
relieving sciatica in carefully selected patients is seventy 
percent. The surgery costs of $2,000.00 compared to 
$10,000.00 for a laminectomy. The length of hospital stay is 
two days compared to seven or eight days for a laminectomy. 
The procedure has been covered by at least some of the 
workman compensation carriers in California." 

Morris also wrote: "She is doing quite well. She has been 
working fu l l time * * * since March 1983. She experiences only 
occasional pain in the left lower extremity wi th prolonged 
walking." Claimant provided the insurer wi th a copy of 
Morris ' report before the hearing before the referee. Whitney 
concurred in Morris ' assessment of claimant's progress. 

ORS 656.245(1) provides: 
"For every compensable injury, the insurer * * * shall 

cause to be provided medical services for conditions resulting 
from the injury for such period as the nature of the injury or 
the process of the recovery requires * * *." 
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Under ORS 656.245(3) , 2 an injured worker may choose an 

716 Day v. S & S Pizza Co. 

attending doctor wi th in Oregon, but i f she chooses one outside 
Oregon, the insurer has a l imited right to veto the worker's 
choice. The insurer may refuse to pay for the treatment after i t 
has properly objected to the worker's choice of an out-of-state 
doctor. 

Reynaga v. Northwest Farm Bureau, supra, empha
sizes that the insurer's power to veto claimant's choice of an 
out-of-state physician under ORS 656.245(3) is not unlimited. 
That power does not l imi t claimant's right to receive medical 
services under ORS 645.245(1), wherever she is. "ORS 
656.245(1) requires insurers to provide reasonable medical 
services without regard to the injured worker's geographic 
location." 300 Or at 261. See also Mogliotti v. Reynolds Metal 
Co., 67 Or App 142, 676 P2d 919 (1984). 

I n Reynaga the insurer had refused to approve any 
treatment by out-of-state chiropractors. The court held that, 
notwithstanding ORS 645.245(3), that was improper. The 
court explained: 

"We interpret ORS 656.245 as not denying the worker a 
choice of treatments and hold that a compensation insurer 
may not deny an entire category of otherwise reasonable out-
of-state medical services." 300 Or at 262. 

The court defined the limited scope of the insurer's veto 
power. The court recognized that, because out-of-state doctors 
are beyond the reach of state process, insurers have an interest 
in assuring that claimants receive treatment only f rom out-of-
state doctors who wil l cooperate wi th them. 

"Any state concern for availability of reports and testi
mony from out-of-state medical service providers would be 
satisfied by granting insurers a right to veto individual doctors 
who have demonstrated that they are unlikely to fully cooper
ate with reporting requirements." 300 Or at 259. 

Here, the insurer did not object to Morris, and 
nothing in the record suggests that he was unlikely to cooper
ate wi th reporting requirements ful ly. Employer contends, 
however, that the insurer had "a right under ORS 656.245(3) 
to control claimant's choice of physicians and treatment 
outside of Oregon." (Emphasis employer's.) The insurer's 
letter of September 29, 1982, advised claimant that "the 
carrier has control of the claimant's out-of-state treatment," 
and Henry stated at the hearing that the insurer has "an 

1 Ordinarily hospitalization following a laminectomy is about seven days. 
2 ORS 656.245(3) provides: 

"The worker may choose an attending doctor or physician within the State of 
Oregon. The worker may choose the initial attending physician and may subse
quently change attending™ physician four times without approval from the 
director. I f the worker thereafter selects another attending physician the insurer 
or self-insured employer may require the director's approval of the selection and, if 
requested, the director shall determine with the advice of one or more physicians, 
whether the selection by the worker shall be approved. Nothing in this section 
shall be construed to permit the director to determine specific treatment criteria." 
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absolute right to refuse out-of-state treatment" to an injured 
worker. 3 The insurer exercised its l imited authority in order to 
deny claimant a particular type of surgical treatment. That is 
inconsistent wi th Reynaga. Under the circumstances, the 
insurer waived its l imited right under ORS 656.245(3) to pre-
authorize claimant's choice of Morris. 

Insurer does not dispute tha t claimant 's per
cutaneous neuclectomy was reasonable and necessary medical 
treatment for her compensable back injury. Accordingly, she 
is entitled to compensation under ORS 656.245(1). Linn Care 
Center v. Cannon, 74 Or App 707, 704 P2d 539 (1985).4 

Because the insurer used its power over claimant's 
choice of an out-of-state doctor to deny claimant reasonable 
and necessary medical treatment, the subsequent denial of her 
claim for medical treatment was unreasonable. Accordingly, 
claimant is entitled to penalties and attorney fees. 

Reconsideration granted; reversed; referee's order 
reinstated. 

3 At the hearing Henry testified: 

"Q Did you on or about August 23,1982 send a letter to Ms. Day stating that 
you're enclosing a photocopy of [ORS 656.245] and stating that that statute states 
that you would not be responsible for expenses and payments generated by her 
choice of a treating physician outside of the state? 

"A Yes. I did. 

"Q Does that continue to be your primary reason for rejecting Lorri Day's 
surgery, that she was out of the state of Oregon? 

"A Yes, it is. 

"Q And, in fact, you have to offer us here today no documented medical basis 
for doubting the percutaneous nuclectomy as a valid procedure? 

"A Right. 
<<•**•• 

"Q And is that your position that with regard to any injured worker who 
elects to go out of state for treatment you're free to refuse that treatment as an 
absolute right? 

"A That's correct." 
4 Our decision that the operation was reasonable and necessary is based both on 

the medical evidence of claimant's condition before the operation and on her 
subsequent improvement. Linn Care Center v. Cannon, supra, 74 Or App at 710. 
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Reversed and remanded. 

Cite as 78 Or App 15 (1986) 17 

R I C H A R D S O N , P . J . 

I n this workers' compensation case, claimant entered 
into a disputed claim settlement wi th SAIF for $9,500 " i n f u l l 
and f ina l settlement of all claims." The agreement was 
approved by a referee pursuant to ORS 656.289(4). Two days 
later his employer notified him that, pursuant to the union 
contract, a portion of his accrued sick leave would be deducted 
as a result of the time loss due to the injury. Claimant 
requested a hearing, seeking recourse for employer's "failure 
to abide by disputed claim settlement" and its attempt to 
"collect overpayment not provided for." 

The referee found that there had been a material 
mistake of fact, set aside the approved settlement and rein
stated the original request for a hearing on the compensability 
of the claim. The referee then issued an "Amended Interim 
Order," which required claimant to return the money paid 
pursuant to the settlement, and denied SAIF's request to 
designate the order as f inal and appealable. SAIF appealed to 
the Board, arguing that the referee had exceeded her authority 
in setting the settlement aside and that, in any case, there was 
no material mistake of fact sufficient to just i fy setting the 
settlement aside. Claimant argued that the referee's order was 
not f inal , and thus not appealable, because the issue of 
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compensability remained to be resolved by a hearing before 
the referee. 

The Board, citing Price v. SAIF, 296 Or 311, 675 P2d 
479 (1984), concluded that the order was f inal , because all the 
issues presented for determination—the terms and enfor
ceability of the settlement, and by implication its valid
ity—had been resolved at the hearing level. However, the 
Board reversed the referee and ordered reinstatement of the 
approved settlement, because i t concluded that the effect of 
the union contract provision was not a material consideration 
of either party in resolving their dispute. This order is now 
before us on claimant's petition for review. 

Claimant contends that, because the referee's order 
was not f inal , the Board did not have jurisdiction to review. 
We agree. The referee's order left unresolved the fundamental 
issue of compensability. This court has consistently held that 
such orders are not f inal and may not be appealed. 

18 Lindamood v. SAIF 

In Mendenhall v. SAIF, 16 Or App 136, 517 P2d 706, 
rev den (1974), the Board held that a claim was not untimely 
filed, reversed the referee's order of dismissal and ordered that 
the case be remanded for a hearing on compensablity. We held 
that that was not an appealable f inal order, citing Winters et 
al. v. Grimes et al, 124 Or 214, 264 P 359 (1928), for the 
requirement that an order "must be one which determines the 
rights of the parties so that no further questions can arise 
before the tribunal hearing the matter." 16 Or App at 138. We 
concluded: " A decision which does not either finally deny the 
claim, or allow i t and f ix the amount of compensation, is not a 
f inal decision." 16 Or App at 139; see also Jones v. SAIF, 49 Or 
App 543, 619 P2d 1342 (1980) (order reopening claim upon 
finding claimant was not vocationally stationary held not 
appealable). 

SAIF contends that this case is analogous to Price v. 
SAIF, supra, which involved a compensable back injury and a 
heart condition allegedly caused by the same injury. The 
Supreme Court held that review of the portion of the order 
which denied the heart claim was proper even though the 
extent of disability on the compensable back claim had not 
been resolved. In Dean v. SAIF, 72 Or App 16, 695 P2d 90, rev 
den 298 Or 822 (1985), we concluded that Price was limited to 
the partial denial situation and did not otherwise change 
existing law regarding what is a final order. We reaffirm that 
holding. 

Assuming, without deciding, that the referee did not 
exceed her authority, we hold that the order was not a f inal 
reviewable order. Accordingly, the Board's order is reversed, 
and the case is remanded for a hearing on the issue of 
compensability. 

Reversed and remanded. 
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Before Bu t t l e r , Presiding Judge, and War ren and 
Rossman, Judges. 

B U T T L E R , P. J. 

Reversed and remanded for determination of extent of 
disability. 

70 Craft v. Industrial Indemnity Co. 

B U T T L E R , P . J . 

Claimant seeks review of an order of the Workers' 
Compensation Board which reversed the referee and held that 
his claim was in open status after having been reopened 
voluntarily by the insurer and that he was not yet entitled to a 
determination of the extent of disability. The referee had held 
that claimant is permanently and totally disabled. 

Claimant requested a hearing on a determination 
order of February 3, 1982, which awarded him no additional 
permanent partial disability for head injuries. Among other 
things, the request specifically sought a reopening of the claim 
on the ground that claimant was not medically stationary. 
Af ter many postponements, a hearing was finally held on May 
31, 1983. Six days before the hearing, the insurer voluntarily 
reopened the claim on the ground that claimant was not 
"vocationally stationary" and that i t was exploring various 
avenues of rehabilitation. The insurer stated that i t was 
reopening the claim pursuant to claimant's ini t ia l request. 
Claimant, on the other hand, challenged the reopening, 
asserting that during the delay between his request for reopen
ing and the hearing he had become medically stationary. 

The referee found that claimant was medically and 
psychologically stationary, that the claim was not pre
maturely closed and that he was permanently and totally 
disabled. The employer argued successfully before the Board 
that a determination of the extent of claimant's disability 
could not be made while his claim was in open status, 
apparently without regard to the reason for reopening. 
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The uncontroverted medical evidence is that claim
ant was medically and psychologically stationary both at the 
time of closure and the time of the hearing. Accordingly, he 
was entitled to claim closure and a determination of the extent 
of his disability, unless the last minute reopening of the claim 
by employer because he was not "vocationally stationary" 
requires a reclosure of the claim by the Division. ORS 656.268. 
We know of no basis for refusing to close or to reopen a claim 
for the reason stated.1 Although the evidence indicates that 

Cite as 78 Or App 68 (1986) 71 

two months before the hearing claimant was also determined 
to be stationary f rom a vocational standpoint, we do not see 
the relevance, because the parties agree that he was not 
involved in an authorized vocational program. We know of no 
reason why the employer's reopening of the claim at the last 
minute and for an unauthorized reason should prevent a 
determination of the extent of disability. The fact that the 
insurer believes that there is a potential for rehabilitation does 
not affect claimant's right to a determination of the extent of 
his disability i f he is medically stationary and is not par
ticipating in an authorized vocational program. See Gettman 
v. SAIF, 289 Or 609, 616 P2d 473 (1980); Leedy v. Knox, 34 Or 
App 911, 581 P2d 530 (1978). 

Reversed and remanded for determination of the 
extent of disability. 

1 In Jones u. SAIF, 49 Or App 543, 619 P2d 1342 (1980), the Board reopened the 
claim and remanded i t to the referee for further hearings. We held that the order was 
not appealable. Here, the Board did not order that the claim be reopened; i t held that i t 
was in open status by virtue of employers' action. 

N o - 1 1 0 February 26, 1986 75 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Lynn O. Nelson, Claimant. 
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v. 
SAIF CORPORATION, 

Respondent 

Judicial Review from Workers Compensation Board. 

Argued and submitted January 10,1986. 

Richard A. Lee, Eugene, argued the cause for petitioner. 
W i t h him on the brief was Velure & Bruce, Eugene. 

Margaret E. Rabin, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h her on the brief were 
Dave Frohnmayer, Attorney General, and James E. Moun
tain, Jr., Solicitor General, Salem. 
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Before Gillette, Presiding Judge, pro tempore, and Van 
Hoomissen and Young, Judges. 

G I L L E T T E , P. J., Pro Tempore. 

Aff i rmed. 

Van Hoomissen, J., dissenting. 

Cite as 78 Or App 75 (1986) 77 

G I L L E T T E , P . J . , pro tempore. 

Claimant seeks judicial review of a Worker's Com
pensation Board order reversing the referee's decision in 
claimant's favor. The issue, one of first impression i n Oregon, 
is whether employer-paid medical insurance and pension 
benefits should be included in the Workers' Compensation 
Act definition of wages in the calculation of benefits. ORS 
656.005(27).' The Board held that they are not encompassed 
by the definition. We agree. 

Claimant suffered a compensable injury on October 
11, 1983. A t the time of the injury, he was a member of the 
Oregon Public Employees Union. Under the union's negoti
ated labor contract wi th the state, he was entit led to 
employer-paid fringe benefits, including pension benefits and 
medical and dental insurance. The benefits were provided in 
lieu of a salary increase. Claimant argues that employer's 
contributions to the pension fund and medical and dental 
insurance should be considered wages for purposes of calculat
ing temporary total disability benefits due as a result of the 
compensable injury. ORS 656.210. 

On review of the referee's order to include employer 
paid benefits as wages, the Board stated: 

"A general principle of statutory construction states that 
where general words follow an enumeration of specific items 
or classes, the general words will be construed as restricted by 
the specific designation so that they include only items of the 
same kind or class as those specifically enumerated. State v. 
Brantley, 201 Or 637 [271 P2d 668] (1954). In ORS 
656.005(27) the general phrase 'or similar advantage received 
from the employer' follows a specific enumeration of 'board, 
rent, housing [or] lodging.' Thus, 'similar advantages received 
from the employer' must be of the same class as the specifi
cally enumerated items. In [Morrison-Knudson Const v. Dir. 
Wkrs. Comp. Prog., 461 US 624,103 S Ct 2045,76 L Ed 2d 194 
(1983)], the court applied this principle to pension contribu
tions. 

78 Nelson v. SAIF 

" 'The narrow question is whether these contributions 
are a "similar advantage" to board, rent, housing or 
lodging. We hold that they are not. Board, rent, housing or 
lodging are benefits with a present value that can be 
readily converted into a cash equivalent on the basis of 
market values.' Morrison-Knudson Const, v. Dir. Wkrs. 

1 ORS 656.005(27) provides, in pertinent part: 
"(27) 'Wages' means the money rate at which the service rendered is 

recompensed under the contract of hiring in force at the time of the accident, 
including reasonable value of board, rent, housing, lodging or similar advantage 
received from the employer * * *." 
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Comp. Prog., supra, 76 L Ed 2d at 199.12' 
"The court concluded that pension benefits are of a 

different class because they cannot readily be converted into a 
cash equivalent on the basis of market values. We agree with 
the analysis and find that contributions to PERS are not 
'similar advantages' under ORS 656.605(27) and are, there
fore, not 'wages' under the worker's compensation statutes. 

"Further, the enumerated items in the statute are all 
benefits received by the employe from the employer. In other 
words, the employe has an immediate right to use and control 
them as soon as the employer makes them available. The 
PERS payments as well as the medical and dental premiums 
are benefits which are paid by the employer on the employe's 
behalf. The employe does not immediately receive them 
because there is no immediate right to use and control these 
employer paid benefits. Accordingly, we conclude that neither 
the PERS contributions nor the medical and dental premiums 
are 'similar advantages' under ORS 656.055(27). Therefore, 
these employer paid benefits should not be considered as 
wages in computing claimant's temporary disability rate." 

We agree with and adopt the Board's reasoning. 

Aff i rmed. 

iMorrison-Knudson Const, v. Dir. Wkrs. Comp. Prog., supra, 461 US at 624, 
construed section 2(13) of the Longshoremen's & Harborworkers' Compensation Act, 
33 USC 902(13), which defines wages as 

"the money rate at which the service rendered is recompensed under the contract 
of hiring in force at the time of the injury, including the reasonable value of board, 
rent, housing, lodging or similar advantage received from the employer * * *." . 

In Morrison-Knudson, the Court held that employer contributions required by a 
collective bargaining agreement of which the worker was a beneficiary are not 
"wages." 

V A N H O O M I S S E N , J . , dissenting. 

I respectfully dissent for the reasons stated by the 
referee in his well reasoned opinion: 

"The principal dispute between claimant and SAIF is a 

Cite as 78 Or App 75 (1986) 79 

simple one. Claimant contends that the amounts contributed 
by the State of Oregon under the negotiated contract for 
Public Employees' Retirement System and medical and den
tal insurance are to be considered as part of his salary for 
computation of temporary disability compensation as defined 
by ORS 656.005(27) which provides the definition for wages; 
specifically, encompassed within the statutory language 
which provides for inclusion of certain benefits other than the 
exchange of money for services rendered, namely ' * * * 
including reasonable value of board, rent, housing, lodging or 
similar advantage * * *'. SAIF contends that such 'fringe 
benefits' are not to be included or considered as a part of 
claimant's salary. [Emphasis in original.] 

"No Oregon cases have been cited determining this ques
tion. However, I conclude that the language contained in the 
definition of wages as set forth in the statute is sufficiently 
clear that such amounts are to be included within the defini
tion. There is no question that the amounts involved and in 
dispute were part of the recompense to be paid to the worker 
for his services as a part of the contract for hire. There is no 
dispute that those amounts were provided in lieu of salary 
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increases for the covered workers under the negotiated con
tract.'1' 

"In today's world, i t seems to me there is also no question 
that the contributions in dispute are part of the normal 
financial elements which are considered to be part of a 
worker's ordinary standard of living: 

" 1 . The Public Employees Retirement contribution was 
provided to fund a worker's post-retirement income. Cer
tainly, at the present time, he does not have the benefit of that 
contribution so he must, on his own, make other arrange
ments for post-retirement income. Part of that salary adjust
ment through temporary disability compensation would 
enable him, for example, to fund an IRA. 

"2. He is not receiving unlimited medical and dental 
benefits through workers' compensation, but only medical 
services for injurious conditions resulting from his injury. 
Furthermore, he is no longer receiving the contribution of 
premiums for medical and dental insurance from the state; 
consequently, he must make his own separate provisions for 
medical and dental coverage to provide for contingencies not 
related to his worker's compensation injury. Such items 

80 Nelson v. SAIF 

particularly are normally included in ones consideration of his 
standard of living. 
"There can be no controversy that in today's society the 
requirements for post-retirement income are significant as are 
the contingency arrangements for medical and dental serv
ices; both areas are very critical and are the subject of very 
intense contract negotiations. 

"Considering the statutory language with which we are 
faced, are such financial elements 'of similar advantage' to the 
employee and employer as board, rent, housing and lodging, 
i.e., the food and shelter elements of the worker's ordinary 
standard of living? The use of the language 'or similar 
advantage' was clearly intended to provide a comprehensive 
phrase to encompass other benefits of equal or similar intent 
within those employment contract agreements between 
employee and employer. I t is my opinion that the specific 
items in dispute here are of similar benefit in the normal 
contemplation of ordinary living which equally result in 
helping maintain the worker's financial responsibility for 
himself and his family. Therefore, I conclude that claimant is 
entitled to have his contributions for Public Employees' 
Retirement System and medical and dental insurance pre
miums included within his salary for purposes of temporary 
disability computation." 

See Livingston v. State Ind. Acc. Com., 200 Or 468, 472, 266 
P2d 684 (1954) (workers' compensation law should be inter
preted liberally in favor of workers). 

1 It is undisputed that the benefits are being paid by the employer in lieu of salary 
increases in 1979,1981 and 1983. 
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Rossman, Judges. 

W A R R E N , J. 

Aff i rmed. 

110 . Kytola v. Boise Cascade Corp. 

W A R R E N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board which concluded that Boise Cascade 
(employer) had sustained its burden of proving that claimant 
is no longer permanently and totally disabled. He contends 
that the Board applied an incorrect standard to terminate his 
award of permanent total disability and that employer did not 
sustain its burden of proof. 

Claimant suffered a compensable neck injury while 
working as a timber faller in 1974. He previously had suffered 
other disabling injuries. The present claim was first closed by 
a determination order in July, 1975, which awarded time loss 
and 35 percent unscheduled permanent partial disability for 
injury to claimant's neck, left shoulder and low back. Claim
ant was treated subsequently for physical and mental prob
lems stemming from his injuries. A second determination 
order issued in February, 1977, awarded temporary total 
disability for March 30, 1975, through January 20, 1977, and 
permanent total disability beginning January 20, 1977. 
Employer did not appeal that order. 

Employers have an obligation periodically to reex
amine permanent total disability awards. ORS 656.206(5). In 
so doing, in this case, employer conducted surveillance of 
claimant and re-opened the claim on December 8, 1981, after 
i t became aware of evidence indicating that claimant might 
not be totally disabled. I t requested the Board to redetermine 
claimant's continued entitlement to permanent total dis-
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ability. The Board subsequently issued an order on its own 
motion, referring this request for reevaluation to the Evalua
tion Division. 

The department issued another determination order 
on July 1, 1982, which found that claimant was no longer 
permanently and totally disabled, but was only permanently 
partially disabled. I t ordered permanent total disability bene
fits terminated as of December 8, 1981, and future payments 
for 40 percent unscheduled permanent partial disability. 
Claimant requested a hearing. The referee held that employer 
had the burden to prove that there had been a material change 
in claimant's condition since the original award of permanent 
total disability and that, because of the improvement, claim
ant had become employable. He found that employer had 

Cite as 78 Or App 108 (1986) 111 

proved that claimant is employable but had failed to prove 
that claimant's condition had improved since the original 
award of permanent total disability. The referee specifically 
found that claimant was not a credible witness and that he had 
performed gainful work since he was awarded permanent total 
disability. He also found that claimant is not and never was 
permanently and totally disabled. 

Because the referee did not f i nd a material change in 
claimant's condition, stating that " i t is virtually impossible to 
prove a 'change' when the baseline never existed," he held that 
employer had failed to sustain its burden, despite the f inding 
that claimant is currently employable. 

Employer appealed to the Board, which held that the 
referee had applied the wrong standard to determine when an 
award of permanent total disability can be modified. The 
Board held that an employer need prove only that a claimant 
is presently capable of performing some work and that that 
capacity may be indicated either by proof of improvement in 
the claimant's medical condition or by circumstantial evi
dence of his employability. Finding evidence that claimant's 
condition had improved and that he is employable, the Board 
reversed the referee. Claimant claims that the Board applied 
the wrong standard and that employer failed to sustain its 
burden of proof under either standard. 

We deal at the outset wi th claimant's argument that, 
because of procedural defects in the proceedings below, the 
Board never had jurisdiction to issue an order in this case. The 
argument is completely without merit. ORS 656.278(1) pro
vides that the Board has continuing jurisdiction to modify, 
change or terminate former awards on its own motion. Claim
ant asserts that the Board itself must exercise the power i n the 
first instance and that i t improperly delegated the authority to 
the Evaluation Division. Claimant points to no legal authority 
to support his assertion. The Board had the authority to 
delegate the ini t ia l redetermination to the Evaluation Div i 
sion. Claimant should not be heard to complain of the fact 
that the Board ini t ial ly delegated the redetermination, when 
the Board ultimately made the final administrative decision 
on the issue. o y i o 



112 Kytola v. Boise Cascade Corp. 

On the merits, we agree wi th employer that the Board 
applied a proper standard to determine claimant's continued 
eligibility for permanent total disability. I n Gettman v. SAIF, 
289 Or 609, 614, 616 P2d 473 (1980), the court stated that an 
"award of compensation for permanent total disability can be 
reduced only upon a specific f inding that the claimant pres
ently is able to perform a gainful and suitable occupation." 
That holding was reaffirmed in Harris v. SAIF, 292 Or 683, 
642 P2d 1147 (1982), where the court held that the claimant 
could be disqualified f rom permanent total disability i f the 
Board found that he is presently able to perform a gainful 
occupation, even though the "claimant's disability remained 
essentially unchanged since his accident." 292 Or at 686. The 
Board correctly ruled here that claimant's award of perma
nent total disability could be modified i f employer proved by a 
preponderance of the evidence that he is presently employa
ble. 

I t remains for us to review the Board's f inding that 
claimant is presently capable of performing a gainful and 
suitable occupation. A panel at Southern Oregon Medical 
Consultants examined claimant on December 8, 1981, and 
concluded that he was capable of performing light work and 
indicated several job descriptions which were wi thin his phys
ical capabilities. The referee found, f rom fi lms and other 
evidence, that claimant was capable of gainful work and had, 
in fact, been employed during the period of his purported total 
disability. Films showed claimant chopping, unloading and 
stacking firewood and jacking up and working on his vehicle. 
Records indicated that claimant sold 118 cords of firewood to 
a California company in 1980, earning approximately $5,000. 
He took a job fall ing trees for six weeks in 1983. He testified 
that he worked at that job a few hours each day, starting at 
sunrise because at that early hour he could walk on top of the 
frozen snow as he cut the trees. He earned $650 for those six 
weeks. He also worked as a firewatcher full t ime in the summer 
of 1983, earning about $2,000. The referee also found that 
claimant is an expert welder and had earned approximately 
$1,500 at that occupation in 1981. In addition to the direct 
evidence of employability, the record is replete wi th medical 
evidence that claimant is not totally disabled. 

We af f i rm the Board's order terminating claimant's 
Cite as 78 Or App 108 (1986) 113 

award of permanent total disability and awarding him perma
nent partial disability. Employer does not contest that award 
in any respect. 

Aff i rmed. 
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Before Gillette, Presiding Judge Pro Tempore, and Van 
Hoomissen and Young, Judges. 

YOUNG, J. 

Reversed and remanded with instructions to reinstate the 
referee's award of penalties and attorney fees; to take further 
evidence of time worked since January 1981 and of wages 
received since May 14,1977; and to compute T T D . 

130 Bracke v. Baza'r 

Y O U N G , J . 
Claimant seeks review of an order of the Workers' 

Compensation Board which modified the referee's award of 
temporary total disability ( T T D ) , penalties and attorney fees. 
Claimant argues that the Board erred (1) in holding that, once 
employer had been ordered to accept her denied claim, 
employer could unilaterally determine when claimant became 
medically stationary; (2) in finding claimant medically sta
tionary as of September 12, 1978; and (3) in reducing the 
referee's award, made pursuant to ORS 656.262(10), of penal
ties and attorney fees. We reverse and remand. 

Claimant worked as a meat wrapper for Baza'r un t i l 
March 30,1977. She also worked part-time as a meat wrapper 
for Albertson's and Thr i f tway unt i l May 14, 1977. She quit 
working as a meat wrapper, because she was suffering f rom 
"meat wrappers' asthma," a form of reactive airway disease 
caused by exposure to polyvinyl chlorides (PVC) and thallic 
anhydride. She filed a claim against Baza'r in January, 1978, 
which was denied in March, 1978. The referee upheld Baza'r's 
denial, and the Board affirmed. The Supreme Court held that 
claimant had become disabled on January 12, 1977, f rom a 
compensable disease which was the responsibility of Baza'r 
and its insurer. Bracke v. Baza'r, 293 Or 239, 646 P2d 1330 
(1982). 

On Apr i l 4, 1983, the Supreme Court's mandate 
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issued. On Apr i l 12, the insurer requested claim closure. On 
Apr i l 20, the insurer paid claimant T T D in the amount of 
$1,976.04, for the period March 30, 1977, through June 30, 
1977. The claim was closed by a May 12, 1983, determination 
order that granted claimant T T D from January 12, 1977, 
through March 30,1977. I n June, 1983, after pulmonary tests, 
Dr. Keppel determined that claimant had persistent reactive 
airway disease, which was not present before her work as a 
meat handler. Claimant's attorney supplied that information 
to the Workers' Compensation Department. As a result, the 
department, on July 14, 1983, set aside its May 12, 1983, 
determination order on the ground that i t had been issued in 
error, because claimant was not medically stationary. 

On August 25, 1983, a new determination order 
issued, granting T T D from January 12, 1977, through Sep
tember 13,1978, and awarding 10 percent unscheduled perma
nent partial disability for the injury to claimant's respiratory 
Cite as 78 Or App 128 (1986) 131 

system. That award apparently was based on Dr. Bardana's 
report that, when he saw claimant on September 13,1978, she 
was capable of gainful employment, provided that there was 
no undue exertion and that she work in a reasonably pollutant 
free environment. He explained that, because of the meat 
wrappers' asthma, she had become permanently sensitized to 
lung irritants such as PVC and cigarette smoke and that she 
probably would remain asymptomatic so long as she avoided 
an environment wi th those triggering agents. 

On November 3, 1983, the department set aside the 
August 25 determination order, apparently on the basis of new 
reports by Doctors Keppel and Colistro. I n September, Kep
pel, after referring claimant .to Colistro, a psychologist, and 
after receiving his report, had informed claimant's attorney 
that her emotional condition had had a significant negative 
impact both on her ability to cope with her disease and on her 
ability to return to gainful employment, that she was not then 
stable either emotionally or physically, that she was not 
released to return to work and that he had not released her. 
Colistro had reported: 

"In summary, Sharon Bracke is seen as suffering from 
depression, which is reactive to her physical condition, as i t is 
greatly exacerbated by her physiological symptoms. Given her 
emotional instability as well as her personality structure, Ms. 
Bracke is unable to deal with her depression on her own, and 
psychological or psychiatric treatment is seen as being neces
sary and appropriate at the present time in order to assist her 
in coping in a more adaptive manner and assisting her in the 
return-to-work process. 

n* * * * * 

"With regard to the reactive component of her depression, 
benefits should be derived in a relatively brief period." 

Intertwined wi th the described proceedings relating 
to claim closure was claimant's request, in February, 1983, for 
a hearing on the issues of T T D , penalties and attorney fees.1 

1 In October, 1983, the referee considered Baza'r's motion to consolidate its 
requested claim closure hearing with the T T D hearing. Claimant opposed the 
consolidation, because substantial delay had already occurred in resolving the initial 
request for a hearing on T T D and because that delay had caused her a substantial 
economic hardship. The referee refused to consolidate the hearings, stating: 

"Absent the financial hardship being experienced by this claimant, my 
decision would be to consolidate these caseB * * *." 

Thus, in this case we review only the orders arising from the T T D hearing. 
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132 Bracke v. Baza'r 

That hearing was held on July 18, 1983. Claimant sought 
penalties and attorney fees for the insurer's failure to pay 
T T D , as well as for the insurer's failure to provide claimant 
wi th a requested medical report. After testimony, the case was 
continued, pending submission of additional exhibits and 
writ ten closing arguments. A t the time of the hearing, claim
ant had received no T T D benefits except the payment in 
Apr i l , 1983. A l l of the above-mentioned doctors' reports were 
submitted as exhibits in the T T D hearing record, which was 
closed December 5, 1983; the referee's opinion issued 
December 9. 

The referee held that, once the insurer was obligated 
to pay T T D , 2 i t could not unilaterally terminate or refuse to 
pay T T D unless claimant returned to her regular work, was 
released to return to her regular work or her claim was closed 
under ORS 656.268. The referee found that none of those 
events had occurred and accordingly ordered insurer to pay 
T T D from July 1, 1977, unt i l the claim is closed. The referee 
also awarded penalties of 25 percent of the amounts due 
claimant unt i l the date of hearing and attorney fees of $1,500.3 

Baza'r sought Board review, contending that the 
period of T T D was excessive and that penalties and attorney 
fees were unwarranted. The Board found that claimant had 
never returned, or been released to return, to her regular 
employment. The Board also agreed wi th the referee that, 
when neither of those events has occurred, an insurer usually 
cannot terminate T T D unt i l a determination order issues. 
Cite as 78 Or App 128 (1986) 133 

However, the Board noted that this was not a usual case, 
because the claim had been in denied status, and stated: 

"[T]he question presented is, i f the claimant has not 
returned or been released to return to regular work and the 
claim has been in denied status, is the insurer upon being 
ordered to accept the claim required to pay time loss until a 
Determination Order issues i f the claimant has become medi
cally stationary in the interim?" 

The Board found that claimant had become medi
cally stationary on September 13,1978, and that any disability 
she had suffered after that date was a function of her perma
nently sensitized condition and should be considered in eval
uating her permanent disability. I t then held that, once an 
insurer is ordered to accept a denied claim, the insurer may 

2 It is not clear whether the referee thought that the obligation arose when the 
Supreme Court mandate issued, or instead arose at some other time. Although the 
referee correctly held that, under SAlFv. Castro, 60 Or App 112, 652 P2d 1286 (1982) 
rev den 294 Or 491 (1983), Baza'r had no duty to pay T T D until the mandate issued, 
she then stated that Bardana had authorized T T D and 

"[t]he fact that Dr. Bardana did not see claimant for over a year after claimant 
first left work does not mean that his authorization of time loss was insufficient to 
trigger the insurer's duty to pay compensation, Hedlund v. SAIF, 55 Or App 313, 
637 P2d 1329 (1981). 

"Once the carrier was obligated to pay time loss, it could not unilaterally stop 
paying it unless claimant had returned to her regular work (as a meat wrapper), 
been released to return to her regular work or claimant's claim had been closed by 
the Evaluation Division, Georgia Pacific v. Awmiller, 64 Or App 56,666 P2d 1379 
(1983)." 
3 The referee also awarded attorney fees in the amount of 25 percent of the 

additional compensation, limited to $750. The Board did not modify that award; 
neither is it the subject of any argument on appeal. 
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determine unilaterally whether a claimant has become medi
cally stationary, pay the T T D to which i t believes the claim
ant is entitled and request claim closure. I f the Evaluation 
Division refuses to close the claim because the claimant is not 
medically stationary, the insurer may request a hearing. I f the 
referee finds that the insurer's termination of T T D decision is 
unreasonable, the referee may impose penalties and attorney 
fees. 

The Board found that this insurer had basically 
followed the described procedure but that its refusal to pay 
T T D f rom January 12, 1977, to September 13, 1978, was 
unreasonable in light of the August 25 determination order, 
which awarded T T D for that period. The Board ordered the 
insurer to pay T T D f rom May 15, 1977, through September 
13,1978, less time worked, assessed a penalty of 25 percent of 
the amount of T T D awarded by the August 25 determination 
order, less the three months of T T D already paid, and reduced 
the referee's award of attorney fees to $1,000. 

As noted above, claimant makes three assignments of 
error. We need not address her f i rs t assignment, because, after 
reviewing the record de novo, we hold that the Board erred i n 
f inding that claimant was medically stationary as of Sep
tember 13, 1978.4 

134 Bracke v. Baza'r 

A claimant is "medically stationary" when "no fur
ther material improvement would reasonably be expected 
f rom medical treatment, or the passage of t ime." ORS 
656.005(17). A mental condition may require continuance of 
T T D even after a claimant has become medically stationary 
physically. See Grace v. SAIF, 76 Or App 511, 709 P2d 1146 
(1985); Rogers v. Tri-Met, 75 Or App 470, 706 P2d 209 (1985); 
Berliner v. Weyerhaeuser, 54 Or App 624,635 P2d 1055 (1981). 

Assuming that claimant's physical condition is sta
tionary, the reports of Keppel, the attending physician, and 
Colistro, the psychologist to whom Keppel referred her, dem
onstrate that she is st i l l suffering f rom depression, as a result 
of her meat wrappers' asthma. Both doctors believe that 
claimant wi l l improve wi th short-term psychotherapy. Thus, 
claimant was not medically stationary on September 13,1978, 
and the Board erred in finding that she was.5 

Because we hold that claimant is not yet medically 
stationary, she is entitled to T T D from May 14,1977 (the date 
she stopped work as a meat wrapper) unt i l the Evaluation 
Cite as 78 Or App 128 (1986) 135 

Division determines that she is medically stationary and 
closes her claim. Humphrey v. SAIF, 58 Or App 360, 364, 648 
P2d 367 (1982). Because she has been able to work spo
radically, the T T D wi l l be awarded "less time worked." See 

* The Board addressed the "medically stationary" issue, even though it was not 
addressed by the referee or raised by the parties. We have held that it may do so when 
the issue raised sua sponte is related to the subject of the hearing. See Larsen v. Taylor 
& Co., 56 Or App 404,406 n 1,642 P2d 317 (1982). In some cases, however, "the proper 
procedure would be for the Board to remand the case to the referee, O R S 656.295(5), 
for the taking of evidence on that issue." Neely u. SAIF, 43 Or App 319,323,602 P2d 
1101 (1979), rev den 288 Or 493 (1980). No one has argued that the latter procedure 
should have been followed in this case. 
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Humphrey v. SAIF, supra, 58 Or App at 365 n 3; OAR 
436-54-222(3).6 We f ind , as did the referee and the Board, that 
claimant worked at the Chinese Village f rom June, 1977, to 
August, 1977, at the Healthway Food Store f rom March, 1980, 
to May, 1980, at the Portland Public Schools for four days in 
June or July, 1980, at the Gourmet Rabbit f rom October to 
November, 1980, at the Gateway Gourmet in November, 1980, 
and at Oregon Drapery f rom November, 1980 to January, 
1981. The record is devoid, however, of evidence as to the 
amount of wages that she earned or of time worked since 
January, 1981. Because an award "less time worked" is based 
on a comparison of earning power before and after the 
disabil i ty, ORS 656.212;7 OAR 436-54-222(3), we must 
remand the case to the Board for determination of the amount 
of wages she received.8 

ORS 656.262(10) provides: 
136 Bracke v. Baza'r 

" I f the insurer or self-insured employer unreasonably * * * 
refuses to pay compensation, * * * the insurer or self-insured 
employer shall be liable for an additional amount up to 25 
percent of the amounts then due * * *." 
5 In finding claimant medically stationary, the Board stated: 

"Giving claimant the benefit of the doubt, we find that claimant was 
medically stationary when she was examined by Dr. Bardana on September 13, 
1978. We find that any medical treatment claimant received or disability she 
suffered after that date was a function of her permanently sensitized condition 
and should be considered in evaluating her permanent disability." 

Given Colistro's uncontradicted opinion that claimant's preexisting psychological 
problems were exacerbated by her asthma and that she would improve with short-term 
psychotherapy, we are unable to determine why the Board so held, unless it waB 
confused by the following statement of Colistro: 

"At present her psychological condition is adversely affecting her recovery, 
reducing the threshold for respiratory disturbance and exacerbating its symptoms. 
However, at this juncture it would only be speculative as to the degree to which 
Ms. Bracke's emotional disturbance actually contributed to her physical condi
tion since the physiologic reactions would also have significantly affected her 
emotional stability." 

However, the question here is not whether claimant's emotional disturbance contrib
uted to her physical condition, but the reverse, i.e., whether her occupational disease 
materially contributed to her depression. See Berliner v. Weyerhaeuser, supra, 54 Or 
App at 626; Patitucci v. Boise Cascade Corp., 8 Or App 503, 507, 495 P2d 36 (1972). 
Colistro did not say that it would only be speculative on that point; he stated that her 
physiological condition exacerbated her underlying psychological condition. 

6 O A R 436-54-222(3) provides: 

"An insurer or self-insured employer shall cease paying temporary total 
disability compensation and commence making payment of such temporary 
partial disability compensation as is due from the date an injured worker accepts 
and commences any kind of wage earning employment prior to claim determina
tion." 
7 O R S 656.212 provides: 

"When the disability is or becomes partial only and is temporary in character, 
the worker shall receive for a period not exceeding two years that proportion of the 
payments provided for temporary total disability which his loss of earning power 
at any kind of work bears to his earning power existing at the time of the 
occurrence of the injury." 
8 This is probably why the referee stated: 

"The record before me does not provide sufficient information for what 
periods claimant should have received temporary total or temporary partial 
disability after June 1977. This requires an exchange of information between the 
employer/insurer and claimant." 

Insurer argues that claimant is not entitled to more T T D than the $1,976.04 paid on 
April 20,1983, because she was released to return to work by Bardana and because she 
returned to her regular work after January 12,1977, the date when the Supreme Court 
said that she had become disabled. Even assuming that those arguments have merit, 
which they do not, insurer did not cross-petition and, therefore, is not entitled to a 
judgment more favorable than that awarded by the Board. R. A. Gray & Co. v. 
McKenzie, 57 Or App 426,427,645 P2d 30 (1982). 
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The referee awarded a penalty of 25 percent of the amounts 
due claimant f rom June, 1977, unt i l "the date of hearing." The 
Board modified the award, holding that employer was unrea
sonable only in refusing to pay the T T D awarded by the 
August 25 determination order (i.e., January 12, 1977, to 
September 13, 1978). Because the Board's reduction of the 
penalty award was based on its erroneous holding that claim
ant had become medically stationary, we hold that the Board 
erred in reducing the penalty. See Hedlund v. SAIF, 55 Or App 
313, 318, 637 P2d 1329 (1981). 

However, i t is unclear whether the referee meant the 
date of the T T D hearing (December 5, 1983)9 or instead the 
date of some future hearing on claim closure. Because a 
penalty can be imposed only on "amounts then due," ORS 
656.262(10), we assume that the referee meant the former 
date. In the light of our holding that claimant is not medically 
stationary and the fact that the claim was open at the time of 
the T T D hearing, we agree wi th the referee that employer has 
unreasonably refused to pay T T D , and we reinstate her 
penalty award. ORS 656.268(1),(2).1 0 

We also reinstate the referee's award of attorney fees. 
ORS 656.262(10) and 656.382(1) provide for an award of 
attorney fees where an employer or insurer has unreasonably 
resisted payment of compensation. We have held that i t is an 

Cite as 78 Or App 128 (1986) 137 

error for the Board to reduce attorney fees based on an 
erroneous reduction of T T D . Hedlund v. SAIF, supra, 55 Or 
App at 318. Because the board apparently reduced the ref
eree's attorney fee award on the basis of its erroneous reduc
tion of T T D , we reinstate the referee's award. 

Reversed and remanded wi th instructions to rein
state the referee's award of penalties and attorney fees; to take 
further evidence of time worked since January 1981 and of 
wages received since May 14,1977; and to compute T T D . 

9 Although the hearing was held on July 18, 1983, the record was not closed until 
December 5. 

1 0 O R S 656.268 provides in part: 

"(1) * * * Claims shall not be closed nor temporary disability compensation 
terminated if the worker's condition has not become medically stationary * * *. 

"(2) When the injured worker's condition resulting from a disabling injury 
has become medically stationary, * * * the insurer or self-insured employer shall so 
notify the Evaluation Division, the worker, and employer, if any, and request the 
claim be examined and further compensation, if any, be determined. * * * If the 
attending physician has not approved the worker's return to the worker's regular 
employment, the insurer or self-insured employer must continue to make tempo
rary total disability payments until termination of such payments is authorized 
following examination of the medical reports submitted to the Evaluation 
Division under this section." 
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YOUNG, J. 

Aff i rmed. 
Cite as 78 Or App 143 (1986) 145 

Y O U N G , J . 

Claimant seeks review of a Workers' Compensation 
Board order dismissing his claim for asbestosis. The Board 
affirmed the referee's dismissal of the claim, because claim
ant's last exposure to asbestos occurred before the enactment 
of the Occupational Disease Law, Or Laws 1943, ch 442, 
effective July 1, 1943 See Or Laws 1943, ch 442, § 14), now 
ORS 656.802- 656.807. We af f i rm. 

The dispute centers on the compensability of an 
asbestos-related occupational disease. Claimant was exposed 
to airborne asbestos fibers f rom December, 1941, through 
December, 1942. On January 18, 1983, he filed a claim for an 
asbestos- related disease.1 SAIF denied the claim, and claim
ant requested a hearing. The referee granted SAIF's motion to 
dismiss on the ground that occupational diseases were not 
compensable in 1942, when claimant was last exposed. 

Claimant argues that his claim is compensable, 
because (1) his right to compensation did not accrue unt i l he 
became disabled by the disease, at which time the Occupa-

1 At oral argument, SAIF's counsel argued that the claim was untimely, because it 
was not filed within 40 years of the last exposure as is required by O R S 656.807(4). 
Claimant's attorney responded that he believed the parties had stipulated below that 
that was not an issue. We are unable to find such a stipulation in the record. However, 
the record was not sufficiently developed on this issue, and, therefore, we are unable to 
reach it. occ 



tional Disease Law was in effect, or (2), in any event, the 
Occupational Disease Law should be applied retroactively. We 
discuss the arguments in turn. 

Occupational diseases were not compensable under 
the Oregon's Workers' Compensation Law before July 1,1943. 
See White v. State Ind. Acc. Com., 227 Or 306, 310, 362 P2d 
302 (1961); Ryan v. State Ind. Acc. Com., 154 Or 563, 567, 61 
P2d 426 (1936); Iwanicki v. State Industrial Acc. Com., 104 Or 
650,664, 205 P 990 (1922). The 1943 statutory definition of an 
occupational disease was essentially the same as the present 
definition. ORS 656.802(1)(a) provides: 

"(1) As used in ORS 656.802 to 656.824, 'occupational 
disease' means: 

(a) Any disease or infection which arises out of and in 
the scope of the employment, and to which an employe is not 

146 Johnson v. SAIF 

ordinarily subjected or exposed other than during a period of 
regular actual employment therein." 

An occupational disease is considered an in jury" under the 
Workers' Compensation Law. ORS 656.804. The procedure 
for processing occupational disease claims is the same as that 
for accidental injuries. ORS 656.807(5). 

ORS 656.202(2) provides: 
"Except as otherwise provided by law, payment of benefits 

for injuries or deaths under ORS 656.001 to 656.794 shall be 
continued as authorized, and in the amounts provided for, by 
the law in force at the time the injury giving rise to the right to 
compensation occurred." (Emphasis supplied.)2 

Claimant argues that, because his right to compensation for 
an occupational disease could not have accrued unt i l he 
became disabled, his i n ju ry" for the purposes of ORS 
656.202(2) occurred when he became disabled, not when he 
was last exposed to asbestos. Because the Occupational Dis
ease Law was in force when he became disabled, claimant 
continues, his claim is covered. We do not agree. 

The question of when the injury" resulting from an 
occupational disease occurs has not been addressed in Oregon. 
ORS 656.804 provides: 

"An occupational disease * * * is considered an injury for 
employes of employers who have come under ORS 656.001 to 
656.794, except as otherwise provided in ORS 656.802 to 
656.824." 

The statute fails to specify whether the in jury" occurs when a 
claimant is last exposed to the injurious conditions or when 
the disease becomes disabling/' 

We believe that using the date of last exposure is 
consistent wi th the language of ORS 656.202(2), which pro
vides that the controlling law is the law in force at the time the 

2 The emphasized language in O R S 656.202(2) wass enacted in 1951. Or Laws 1951, 
ch 332, § 6. The legislative history is unavailable. 

3 The legislatures of some states have avoided the ambiguity by expressly choosing 
between these alternatives. For example, NC Rev Stat § 97-52 (Michie 1979) provides: 

"Disablement or death of an employee resulting from an occupational disease 
* * * shall be treated as the happening of an injury by accident * * *." (Emphasis 
supplied.) n 



Cite as 78 Or App 143 (1986) 147 

injury giving rise to the right to compensation occurred." ORS 
656.202(2). (Emphasis supplied.) That language indicates that 
an injury is separate f rom a right to compensation. Had the 
legislature intended otherwise, i t could have provided that the 
controlling law is the law in effect when the right to compen
sation accrues. We recognized the distinction in United Pac. 
Reliance Inc. v. Banks, 64 Or App 644, 669 P2d 831 (1983),4 

and we adhere to i t here. 

Moreover, we are convinced that using the date of 
last exposure is the better rule. This is not the view of 
Professor Larson, who states5 that the date of disability 
provides the most workable solution to the d i f f icul t problem of 
determining which law to apply in occupational disease cases: 

"Occupational disease cases typically show a long history 
of exposure without actual disability, culminating in the 
enforced cessation of work on a definite date. In the search for 
an identifiable instant in time which can perform such 
necessary functions as to start claim periods running, estab
lish claimant's right to benefits, determine which year's 
statute applies, and fix the employer and insurer liable for 
compensation, the date of disability has been found the most 
satisfactory. Legally, it is the moment at which the right to 
benefits accrues * * *." 4 Larson, Workmen's Compensation 
Law, § 95.21,17-79—17-86 (1979). (Emphasis supplied; foot
notes omitted).6 

We do not agree that, for the purpose of determining which 
148 Johnson v. SAIF 

year's statute applies, the date of disability is more satisfactory 
than the date of last exposure. We are not persuaded by 
Larson's argument that the date of disability should control 
because a claimant's right to compensation accrues only upon 
disability. He overlooks the fact that, in the present context, 
using the date of disability would impose a new obligation wi th 
respect to a past transaction, and thereby work a retroactive 
application of a compensation statute. 

In workers' compensation law, the obligation to pay 
compensation arises solely f r om the employment rela
tionship. 7 Here, the entire employment relationship took 
place before the enactment of the Occupational Disease Law. 
A t the time of the employment transaction, the employer 

* In Banks, we rejected the argument that the date of disability controls in 
accidental injury cases. The claimant was injured while United Pacific (U.P.) was the 
carrier, but he did not become disabled until after Argonaut Insurance became the 
carrier. We held that U.P. was the responsible carrier, stating: 

"U.P. argues that, because claimant did not miss work or seek medical 
treatment while U.P. was the carrier, it should not be responsible. The referee 
stated that 'compensation payments are not for the injury. They are for disable
ment.' We agree with the Board that the insurer covering the risk at the time of 
the injury bears responsibility for that injury, even if resulting disability develops 
later. That is the arrangement contemplated by the compensation statutes. See, 
e.g., O R S 656.005(19), O R S 656.202(2)." 64 Or App at 651. (Emphasis supplied; 
footnote omitted.) 
6 The quoted language has been deleted from the current edition of Larson. 
6 In Bracke v. Baza'r, 293 Or 239,247,646 P2d 1330 (1982), the court held that, for 

the purpose of determining which of two successive insurers is the responsible insurer, 
the date of disability controls. Claimant argues that we should adopt the same date for 
the purpose of determining which year's statute applies. We disagree. The concerns 
which lead us to adopt the date of last exposure, i.e., implicit retroactivity and the 
language of O R S 656.202(2), were not present in Bracke. 
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would have had no obligation to pay compensation, because 
occupational diseases were not then compensable. In contrast, 
i f we were to adopt claimant's date of disability argument, 
there would be an obligation to pay compensation. Thus, using 
the date of disability would, in effect, work a retroactive 
application of a compensation statute. See Walker v. Johns-
Manville, 311 So 2d 506, 508 (La App 1975); Anderson v. 
Sunray Electric, 173 Pa Super 566, 98 A2d 374 (1953).8 As 
discussed below, we have refused to apply compensation 
statutes retroactively without some support for doing so in the 
legislative history. We wi l l not do implicitly what we have 
refused to do explicitly. To avoid an implicit retroactive 
application of a compensation statute, we believe that using 
the date of last exposure is the better rule. For those reasons, 
we hold that, for the purposes of ORS 656.202(2), the in jury" 
resulting from an occupational disease occurs on the date of 
last exposure. 
Cite as 78 Or App 143 (1986) 149 

Claimant's final argument is that the Occupational 
Disease Law should be applied retroactively, because the 1981 
enactment of a 40-year statute of limitations for asbestos-
related diseases, Or Laws 1981, ch 535, § 47, demonstrates a 
legislative intent to include claims arising from asbestos 
exposures before July 1,1943. We disagree. 

I n Bradley v. SAIF, 38 Or App 559, 590 P2d 784, rev 
den 287 Or 123 (1979), we held an amendment to ORS 
656.218, relating to eligibility for benefits, was not to be given 
retroactive effect. We stated: 

"The key factor in retroactive application questions is 
legislative intent. See, e.g., Mahana v. Miller, 281 Or 77, 573 
P2d 1238 (1978); Employment Div. v. Bechtel, 36 Or App 831, 
585 P2d 769 (1978). That intent may be discerned from the 
effects of retroactive application. As the court stated in 
Joseph v. Lowery, 261 Or 545, 548-49, 495 P2d 273 (1972): 

" '[T]his court has refused to give retroactive application 
to the provisions of statutes which affect the legal rights and 
obligations arising out of past actions. This is without respect 
to whether the change might be procedural or remedial" or 
substantive" in a strictly technical sense.' 

In the present case, application of current law rather than 
former law would change the rights and obligations arising out 
of past transactions. Respondent could be liable for greater 
payments than those for which i t would have been liable 
under former law. In light of the express language of ORS 
656.202(2), the presumption against retroactive application 
(Smith v. Clackamas County, 252 Or 230,448 P2d 512 (1969)) 
and the absence of any legislative history supporting retroac
tivity, we hold that the amendment to ORS 656.218 applies 
prospectively only." 38 Or App at 564. 

7 Employers are liable for compensation only if an injury aris[es) out of and in the 
course of employment," O R S 656.005(8)(a), or if an occupational disease arises out of 
and in the scope of the employment." O R S 656.802(l)(a). 

8 Several courts have held that using the date of disability does not work a 
retroactive application of a compensation statute. See, e.g., Frisbie v. Sunshine 
Mining Co., 93 Idaho 169, 457 P2d 408 (1979); Wood v. J. P. Stevens & Co., 297 N C 
636, 256 SE2d 692 (1979). We think that these cases focused only on one side of the 
retroactivity equation, the accrual of rights, ignoring the fact that a statute operates 
retroactively if it either impairs existing rights or creates new obligations with respect 
to past transactions. Kolodejchuk v. Lucier, 52 Or App 981, 985, 630 P2d 889 (1981). 
Although it is true that the amount of an insurer's liability is not determinable until 
the claimant becomes disabled, the liability itself exists, if at all, as the resultof a work-
related exposure. _3^Q_ 



See also Miner v. City of Vernonia, 47 Or App 393, 398, 614 
P2d 1206, rev den 290 Or 149 (1980). Bradley controls the 
present case. As noted above, i f we were to apply the Occupa
tional Disease Law retroactively, we would be imposing a new 
obligation on SAIF wi th respect to claimant's past exposure to 
asbestos. We wi l l not apply the law retroactively unless the 
legislature has indicated a contrary intent. 

After a thorough examination of the legislative his
tory, we f ind no indication that the 1981 legislature intended 

150 Johnson v. SAIF 

retroactive application of the Occupational Disease Law. 9 

Moreover, the 1943 legislature, which first enacted the 
Occupational Disease Law, indicated that it did not intend 
retroactive application. Section 8 of the original act provided: 

"Nothing in this act shall entitle an employee, or his 
dependents, to compensation, medical treatment, or payment 
of funeral expenses, for disability or death from silicosis, 
unless the employee has been subject to injurious exposure to 
silica dust (silicon dioxide) in his employment in Oregon 
preceding his disablement, for periods amounting in all to at 
least five years, some portion of which shall have been after 
the effective date of this act." Or Laws 1943, ch 442, § 8. 
(Emphasis supplied*)10 

We therefore hold that the Occupational Disease Law does 
not apply retroactively to asbestosis and asbestos-related 
claims i f the last exposure occurred before July 1,1943. 

Aff i rmed. 
9 The legislature did intend that the 40 year Statute of Limitations apply 

retroactively. See Argonaut Insurance Companies v. Eder, 72 Or App 54,57,695 P2d 
72 (1985). There is, however, no indication that the legislature even considered 
retroactive application of the Occupational Disease Law. 

1 0 The legislative history of this bill is unavailable. 
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Before Gillette, Presiding Judge Pro Tempore, and Van 
Hoomissen and Young, Judges. 

YOUNG, J. 

Reversed and remanded wi th instructions to accept claim. 

Cite as 78 Or App 151 (1986) 153 

Y O U N G , J . 

Claimant seeks review of a Workers' Compensation 
Board order which affirmed the referee's denial of compen
sability. The issue is whether claimant proved by a prepon
derance of the evidence that his sinusitis is a compensable 
occupational disease. ORS 656.802(l)(a). We reverse and 
remand. 

Claimant worked at Duco-Lam, Inc., f rom December, 
1977, to March, 1982,1 primarily as a sawyer on the finish end. 
His duties included running handsaws, electric handsaws and 
chainsaws and puttying and scraping laminated beams. As a 
result, he was exposed to varying amounts of fine airborne 
sawdust. He smoked a pack of cigarettes every one or two 
weeks. 

Early in 1982, claimant saw Dr. Wiltse and com
plained of headaches. Wil tse referred claimant to Dr . 
Johansen, an otolaryngologist. On March 22, 1982, Johansen 
wrote to Wiltse: 

"[Claimant], a 28 year old white male, was seen in my 
office with the history of having persistent headaches for the 
past several weeks. The patient had been seen by you and 
placed on antibiotics including Keflex. 

"The patient complains of moderate drainage into his 
throat but does complain of fullness of the cheek areas and 
head areas. 

"The patient also apparently saw a chiropractor for treat
ment. 

"The patient has had radiograms taken and these do 
reveal pansinusitis with involvement of the paranasal-
sinuses. The patient's headache apparently is rather severe. 
This does seem to bother him greatly. 

"Examination today reveals the nasal turbinates are 
edematous. A vasoconstrictor was applied. We do see exudate 
present in both frontal sinus areas, left over right. 
Nasopharynx shows slight to moderate edema. Oral cavity, 
pharynx, larynx and neck normal. Transillumination does 
reveal marked haziness of the paranasal sinus areas. 

"Impression: Acute frontal sinusitis. Acute maxillary 
sinusitis. 

"Therapy: Proetz displacement using Pontocaine anesthe-
sia.'21 He was then placed on Ampicillin and Tyzine nasal 
spray. We will see him back for follow-up care." 

Claimant stopped working at Duco-Lam in late 
March, 1982, and did not work again unt i l December. He also 
quit smoking during that time. Claimant testified that, during 

1 Claimant was actually employed at Duco-Lam until he was laid off in May, 1982. 
However, claimant did not return to work after a motorcycle accident in late March. 

2"Proetz displacement" is also referred to in the record as "Proetz sinus aspira-



the period of unemployment, his sinusitis symptoms "almost 
cleared up" but that he sti l l took antibiotics when they would 
occasionally flare up. 

In December, 1982, claimant was employed by Tyee 
Timbers, doing the same work as at Duco-Lam. He also 
resumed smoking. His sinus condition worsened over the next 
few months. He again consulted Johansen, who treated the 
problem wi th another Proetz displacement, medication and 
finally wi th surgery on March 25, 1983. On May 5, 1983, 
claimant filed a claim against Duco-Lam; SAIF denied i t on 
July 8.3 

Johansen testified that sinusitis is an infection of the 
sinus cavity. He explained that exposure to sawdust or dust, 
cigarette smoke or other allergens can cause the nose to run, 
producing a discharge which blocks the sinus opening. He 
further explained that 

"basically how sinus disease commences is by a blockage of 
sinus drainage—the so-called ostia. * * * This will lead to 
chronic changes and thickening of the mucosa lining, of which 
he had an X-ray, and the diseased lining, more or less, of hia 
sinus cavities." 

Johansen testified that, i f claimant's exposure to sawdust was 
minimal, i t would not be a major contributing cause of his 
sinusitis but, i f he had a heavy sawdust exposure, then i t 
would be a major contributing cause..He also testified that 
heavy sawdust exposure could cause both the disease and a 
worsening of symptoms. He defined "heavy" sawdust 
Cite as 78 Or App 151 (1986) 155 

exposure as large amounts of sawdust in the nose, causing 
blockage wi th nasal congestion. 

Claimant testified: 
" I worked on the finish end, and whenever we ran the saws 

or anything, i t would create a lot of sawdust, which would be 
caked all over the floor and all over you, and you would have to 
breathe it. Every once in a while, we'd have to stop what we 
were doing and go over to the air hose and blow the sawdust 
off of our glasses or whatever, just so we could carry i t on. Get 
away from the sawdust a little bit, so we could breathe a little 
better." 

He also testified that, because he is left-handed, he stands on 
the side of the saw where the sawdust discharges in order to 
get a true saw cut. Claimant's wife testified that, when he 
came home f rom work, he would have sawdust in his hair, the 
cuffs of his pants, down his neck and in his shirt pockets, and 
that sawdust was present on tissue when he blew his nose. A 
former Duco-Lam employe testified that, on an average, there 
were two hours of sawing per day in the f inish end and that the 
saws kick sawdust onto the face of the workman. He also 
testified that i t was common for f inish end workers to blow 
their noses to get r id of sawdust. Two current employes 
testified that they get some sawdust, but not "a whole lot ," in 
their hair and on their faces when they saw.4 

I n order to establish that his sinusitis is a compensa-
3 S A I F did not pay any interim compensation. O R S 656.262(4). The referee 

awarded interim compensation, as well as penalties and attorney fees for that failure to 
pay. The Board affirmed. Those awards are not challenged on review. 

-362-



ble occupational disease, claimant must prove by a prepon
derance of the evidence that his exposure to sawdust at Duco-
Lam was the major contributing cause of his sinusitis. Reining 
v. Georgia-Pacific Corp., 67 Or App 124, 128, 676 P2d 926 
(1984); Penifold v. SAIF, 60 Or App 540, 544, 654 P2d 1142 
(1982). The referee and the Board determined that claimant 
did not meet that burden. We disagree. 

Johansen testified: 

156 Palmer v. SAIF 

"Q [Claimant's attorney]: Assuming Mr. Palmer was 
exposed to sawdust to such an extent that i t actually gathered 
in his hair and his nostrils to a palpable extent and became a 
grime-like substance on his face and hands, and he had to 
shake it out of his clothes at the end of the day. Does that 
sound like the kind of exposure that could have an impact on a 
sinus condition either by developing it or exacerbating it? 

"A: Yes, I would say so, as he is exposed to this much 
sawdust, and it would certainly seem to aggravate his condi
tion. 

"Q: Do you think it would be the major aggravating 
device—major contributing cause—to the need for Mr. Pal
mer's surgery? 

"A: Well, this would be rather difficult to state actually 
without, you know, going into his complete past background, 
and / just have to say it would certainly be a major factor in 
producing the sinus disease. 

<<* * * * * 

"Q: We know he was a smoker, but not necessarily a 
particularly heavy smoker. 

"A: Yes. 
"Q: Given that and given an exposure that has been 

described and allowing for the fact that we are not in a 
laboratory, it is reasonable to state that the employment was 
probably the major contributing cause; accepting my hypo
thetical that I have given you. 

"A: I would say so, if you went by his history, he seemed 
to be aggravated a great deal by the sawdust, producing nasal 
stuffiness and nasal blockage." (Emphasis supplied.) 

The lay testimony concerning sawdust levels at Duco-Lam 
supports the hypothetical posed to Johansen. On the basis of 
that lay testimony and oa Johansen's opinion, we f ind that 
claimant's employment at Duco-Lam was the major contrib
uting cause of his sinusitis, which eventually required surgery. 

The referee found Johansen's opinion unpersuasive: 
"To a lay person it would appear that in terms of the 

condition that prompted surgery there would be great signifi
cance to the fact that the claimant's symptoms had 'almost 
cleared up', then commenced again and worsened after he 
began working for [Tyee Timbers]. However, nowhere does i t 
appear that Dr. Johansen, the only doctor who has expressed 
an opinion on the subject, was even aware of such a history. 

* Sawdust sample tests were taken at the Duco-Lam plant. The tests showed that 
sawdust levels in the plant were seven to thirteen percent of the allowable Oregon 
limit. There was conflicting testimony over whether the tests were conducted on an 
"average" day. We need not resolve that conflict, because there is no evidence 
explaining what those test results mean in terms of sawdust accumulating in 
claimant's nose. The mere fact that sawdust levels were well within legal limits does 
not mean that the sawdust did not cause claimant's sinusitis. We instead rely on the 
testimony of current and former employes. 
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Apparently the doctor did not consider it and therefore I feel 
that a major element of history has been omitted from his 
opinion and it cannot be persuasive." (Emphasis in original.)6 

The referee could have been troubled either (1) because 
claimant's sinusitis theoretically 6 might have been cured 
(without surgery) during that period, wi th the later employ
ment causing i t anew, or (2) because Johansen testified that it 
is possible that a person could have several episodes of rhinit is 
(nasal congestion), wi th the last one developing into sinusitis, 
i.e., the last one here being at Tyee Timbers. 

As to the first, we accept claimant's testimony that, 
although the symptoms "almost cleared up," he continued to 
take antibiotics during the period of unemployment. That 
testimony persuades us that his sinusitis was not cured while 
he was unemployed. As to the second, Johansen diagnosed 
sinusitis while claimant worked at Duco-Lam. That diagnosis 
persuades us that claimant was not suffering merely f rom 
rhinit is at Duco-Lam. 

Other than those two possible objections, we see no 
reason why Johansen's testimony should be accorded l i t t le 
weight simply because he does not appear to have been aware 
of claimant's entire history. While we have held that a 
physician's opinion is entitled to l i t t le weight when i t is based 
on incomplete facts, see, e.g., Somers v. SAIF, 77 Or App 259, 

P2d (1986), the omitted facts must have some bearing 
on the relevant issue. That logical connection is absent here 
and, therefore, we find Johansen's testimony persuasive. 

Reversed and remanded with instructions to accept 
the claim. 

5 Claimant states in his brief: 

"The Referee's conclusion that the disease arose out of Claimant's employ
ment by Tyee Timbers between December of 1982 and February 28,1983 simply 
makes no logical sense on this record." 

We can find no such conclusion in the referee's order. The referee concluded only that 
Johansen's opinion was not persuasive because the record does not show that he was 
aware of claimant's entire history. 

6 There was no testimony by Johansen or anyone else on whether this was a 
possibility. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Harold M . Miller , Claimant. 

M I L L E R , 
Petitioner, 

v. 
SAIF CORPORATION et al, 

Respondents. 
(WCB 83-02346; CA A34889) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 4, 1985. 

David C. Force, Eugene, argued the cause and filed the 
brief for petitioner. 

Linda DeVries Grimms, Assistant Attorney General, 
Salem, argued the cause for respondents. On the brief were 
Dave Frohnmayer, Attorney General, James E. Mountain, Jr., 
Solicitor General, and Stephen E. A. Sanders, Assistant 
Attorney General, Salem. 

Before Gillette, Presiding Judge Pro Tempore, and Van 
Hoomissen and Young, Judges. 

Y O U N G , J. 

Aff i rmed. 

160 Miller v. SAIF 

Y O U N G , J . 

Claimant seeks review of a Workers' Compensation 
Board order aff i rming the referee's denial of his aggravation 
claim and reversing the referee's award of attorney fees for 
SAIF's delay in denying the claim. We af f i rm. 

On August 13,1976, claimant suffered a compensable 
fracture of his left hip that required surgery. On March 13, 
1978, a Determination Order issued, awarding temporary total 
disability f rom August 13, 1976, through February 14, 1978, 
and 30 percent scheduled permanent partial disability of the 
left leg. Claimant did not seek review of the order. He 
continued to experience pain, and on March 11, 1983, he filed 
an aggravation claim. 1 SAIF denied the claim at a hearing on 
June 7, 1984, roughly 15 months after the claim was filed. 

The referee decided that claimant had failed to prove 
a worsening of his condition since the last arrangement of 
compensation, stating: 

"[Claimant's] testimony reveals his activity levels in 1983 
and currently if anything exceed those which he was capable 
of performing on March 13, 1978." 

The referee did award claimant $350 in attorney fees for 
SAIF's delay in denying the claim. Claimant sought Board 
review. The Board affirmed the denial of the aggravation 
claim and reversed the attorney fee award, because there were 
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no "amounts then due" on which to assess attorney fees. ORS 
656.262(10).2 

Claimant argues that the Board erred in (1) holding 
that he had failed to prove a worsening of his condition, (2) 
denying his motion to remand for the taking of further 
evidence and (3) reversing, sua sponte, the award of attorney 
fees. We consider the second assignment of error first. 

At the hearing, the referee refused to admit Dr. 
Cite as 78 Or App 158 (1986) 161 

Vessely's report dated May 30, 1984. The Board denied 
claimant's motion to remand. Claimant argues that that 
action was erroneous and asks us to remand pursuant to ORS 
656.298(6). SAIF concedes on appeal that the report should 
have been admitted, and we agree. Because the report was 
preserved in the record, remand is not necessary. We turn to 
claimant's first assignment of error. 

After de novo review of the record, including Dr. 
Vessely's report, we agree with the referee and the Board that, 
although claimant now suffers some back pain which was not 
present in March, 1978, the evidence does not establish that 
that pain has resulted in additional or greater disability. 
Claimant failed to meet his burden of proof. See Harwell v. 
Argonaut Insurance Co., 296 Or 505, 510,678 P2d 1202 (1984); 
Walker v. Compensation Department, 248 Or 195,196,432 P2d 
1018 (1967); McElmurry v. Roseburg School District, 77 Or 
App 673, P2d (1986). 

Claimant's final assignment of error is that the Board 
erred in reversing sua sponte the referee's award of attorney 
fees. He argues (1) that the Board "lacked jurisdiction" to 
reduce the award, because SAIF did not cross petition, and (2) 
that, even if the Board has the power, it incorrectly reversed 
the award. We disagree. 

We have consistently held that the Board's "review is 
de novo and that it may reverse or modify the order of the 
referee, or make such disposition of the case as it determines 
to be appropriate," Russell v. A & D Terminals, 50 Or App 27, 
31, 621 P2d 1221 (1981); a cross-petition to question the 
referee's award is unnecessary. Neely v. SAIF, 43 Or App 319, 
323, 602 P2d 1101, rev den 288 Or 493 (1979); Cf. R.A. Gray & 
Co. v.McKenzie, 57 Or App 426, 427, 645 P2d 30, rev den 293 
Or 340 (1982) (requiring cross-petition to obtain more favor
able judgment on review by Court of Appeals). Thus, the 
Board may reverse the attorney fee award, even though SAIF 
did not cross-petition. The question is whether the Board was 
correct in doing so. 

ORS 656.262(10) provides: 
" I f the insurer * * * unreasonably delays acceptance or 

denial of a claim, the insurer * * * shall be liable for an 
additional amount up to 25 percent of the amounts then due 

1 The "claim" consisted of a hearing request form, which had a box labeled 
"Aggravation" checked off. Claimant simultaneously filed a request to cancel the 
hearing date in order "to allow [SAIF] time to process [the] aggravation application." 

2 In the usual case, an insurer must begin paying interim compensation within 14 
days of filing of an aggravation claim. ORS 656.273(6). However, the record reflects 
that claimant has been out of the work force since his original compensable injury and, 
thus, was not entitled to interim compensation pending acceptance or denial of his 
claim. See Cutright v. Weyerhaeuser, 299 Or 290, 300, 702 P2d 403 (1985). 
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plus any attorney fees which may be assessed under ORS 
656.382." 

Claimant correctly argues that ORS 656.262(10) does not 
require "amounts then due" as a prerequisite to an award of 
attorney fees. However, ORS 656.262(10) does state that the 
fee award "may be assessed under ORS 656.382." The perti
nent part of ORS 656.382 provides: 

"(1) If an insurer * * * unreasonably resists the payment of 
compensation, the * * * insurer shall pay to claimant * * * a 
reasonable attorney's fee * * *. 

The language is clear. Claimant was entitled to an attorney fee 
only i f SAIF unreasonably had resisted the payment of com
pensation. Claimant does not argue, nor does it appear he 
could argue, that SAIF's delay in denying his claim amounted 
to an unreasonable resistance to the payment of compensa
tion. The Board did not err. See Poole v. SAIF, 69 Or App 503, 
508, 686 P2d 1063 (1984). 

Affirmed. 

No. 125 February 26, 1986 167 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Clara J. Petersen, Claimant. 

PETERSEN, 
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Argued and submitted April 19,1985. 
James L. Edmunson, Eugene, argued the cause for peti
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Before Buttler, Presiding Judge, and Warren and 
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ROSSMAN, J. 
Reversed and remanded for acceptance of claim. 
Buttler, P. J., dissenting. 

Cite as 78 Or App 167 (1986) 169 

ROSSMAN, J . 

This is an occupational disease claim in which claim
ant seeks review of a Workers' Compensation Board decision 
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which affirmed the referee's determination that claimant's 
mental disorder is not compensable. On de novo review, we 
reverse. 

In February, 1983, claimant, a billing clerk for the 
city of Myrtle Point, filed a claim form indicating that she was 
unable to work due to "stress, job harassment and undermin
ing of the city administrator." The claim was denied. 

Claimant testified at the hearing that her troubles at 
work started in September, 1981, when a new city admin
istrator was hired for the purpose of reorganizing the city 
offices. He changed her job description, took away certain of 
her responsibilities and found fault with her work. He ignored 
her suggestions and, according to her uncontradicted testi
mony, placed unrealistic expectations on her. He did not allow 
her to work at home while she was sick, but made her take sick 
leave. She testified that there was a great deal of tension in the 
office. 

Claimant began receiving treatment for stress from 
Dr. Reed Gurney and Dr. E. R. Gurney in January, 1982. In 
January, 1983, they diagnosed "situational stress reaction" 
and "chronic anxiety and depression" and advised claimant to 
stop working, because they believed that her job was creating 
stress and making i t difficult for her to function. That is when 
claimant filed her claim. She did not return to work. Her 
position was eliminated in June of that year. 

Claimant was referred by SAIF to Dr. Holland for a 
psychiatric examination. He performed psychological tests 
which he stated indicated a moderate level of depression and a 
"profile which is diagnostic of paranoid type schizophrenia." 
He concluded, however, that there was no clinical evidence of 
schizophrenia and that claimant's mental status demon
strated no significant abnormalities. Holland noted that 
claimant had other stresses in her life. He also found her to 
have "a significant level of interpersonal dysfunction," as 
indicated by a history of six marriages. In his opinion, claim
ant's predisposition to psychiatric symptoms was the major 
contributing cause of her difficulties but he would express no 
170 Petersen v. SAIF 

opinion as to how her work might have affected her problems. 
The doctors Gurney referred claimant to Dr. Martin, a psychi
atrist. He disagreed with Holland's conclusion that claimant 
is predisposed to psychological problems and reported in 
September, 1983, that claimant's on-the-job exposure to 
stress was a major contributing cause of her psychological 
condition. 

The referee determined that claimant had failed to 
prove that the real events and conditions of her work had 
caused the problems. In the opinion portion of her order, the 
referee stated: 

"It would appear from the record that the majority of the 
claimant's stresses came from a perceived stress source rather 
than from a real identifiable stress source. It is also difficult 
for me to accept the fact that when viewed objectively the 
specific incidents that the claimant testified to would be 
sufficient to be the basis for a stress claim." 
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A claim for a stress-related condition must be sup
ported by proof of objective stress factors on the job. McGar-
rah v. SAIF, 296 Or 145, 675 P2d 159 (1983). The stress-
causing work conditions must be "objective" in the sense that 
the conditions must be real, as opposed to imaginary; their 
medical effect on the worker, however, is measured by the 
worker's actual reaction, rather than by an objective standard 
of whether the conditions would have caused disability in the 
average worker. SAIF v. Shilling, 66 Or App 600,675 P2d 1081 
(1984). Here, even if claimant's reaction to the real events of a 
new city manager and changed work duties was psychotic, her 
condition would still be compensable, i f she was reacting 
subjectively to real, potentially stress-causing events. In Shill
ing, the claimant sought compensation for a stress- related 
illness due to what she characterized as "overwork." SAIF 
argued that there was no objective evidence that claimant was 
overworked. We stated: 

"* * * The question is not whether claimant's perception of 
overwork was accurate, or whether claimant was overworked 
as judged by a standard of what would constitute overwork to 
the average person on her job. The question is whether there 
were stress-causing pressures on her job that were 'real.' * * *" 
66 Or App at 605. 

In studying the record, we found that the claimant's job in 
Cite as 78 Or App 167 (1986) 171 

general had subjected her to real pressures. She was frequently 
required to tend the office alone and to deal with long lines of 
people, sometimes working through her breaks and lunch 
hour. We stated that her reaction to those real pressures was 
not a reaction to mere imaginary conditions. 

«* * * That she was more susceptible to the conditions 
than others might be, that she characterized them as 'over
work' when someone else would not have or that they were 
more stressful for her does not preclude her claim." 66 Or App 
at 606. 

Similarly, here, claimant's characterization of the 
events at work as stress and "harassment," rather than, for 
example, office tension and a reorganization of office duties, 
does not preclude her claim. The record contains uncon
tradicted evidence of many "real factors" which, when viewed 
objectively, are capable of producing stress: the new admin
istrator took away many of claimant's responsibilities; he 
found fault in her work; he did not allow her to be paid for 
work done at home; he changed her job description; there was 
tension at the office. Claimant reacted to those events by 
feeling harassed and "undermined." Her reaction need not 
have been reasonable; it need not even have been rational. If 
claimant reacted to real events, she had a basis for a stress 
claim. See Leary v. Pacific Northwest Bell, 67 Or App 766,680 
P2d 5 (1984). Although the conditions of claimant's work may 
not have been sufficient to give rise to illness in the average 
person, we are persuaded by both the medical and the non
medical evidence that claimant has proved that the stress of 
those real events was the major contributing cause of her 
disability and of her need for treatment for a stress-related 
mental condition. Cf. Leary v. Pacific Northwest Bell, supra 
(we found that most of the conditions that allegedly produced 
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stress were imaginary). Although claimant had experienced 
other stresses in her life, she had always been able to cope in 
the past. We find, from a preponderance of the evidence on de 
novo review, that it was the employment-related stress that 
brought about her disability. 

The thrust of SAIF's argument is that the respon
sibilities which claimant felt were being taken from her by the 
new city administrator were not part of her job description as 
a billing clerk and that, therefore, stress caused by the taking 
172 Petersen v. SAIF 

away of those responsibilities was not a risk of her employ
ment. The argument is unpersuasive. The conditions of a 
person's employment are not defined solely by the job's 
description. I f claimant was required, before the arrival of the 
new administrator, to perform tasks outside of her job descrip
tion, and the record does not indicate otherwise, those tasks 
were part of her employment. 

Claimant seeks the imposition of a penalty and 
attorney fees under ORS 656.262(10) for denial of her claim. 
Although SAIF's denial was wrong, we do not conclude that 
SAIF acted so unreasonably as to justify the assessment of a 
penalty. SAIF had in its possession, at the time of the denial, a 
report of Holland, who suggested that off-the-job stress might 
also have been responsible for claimant's condition. On the 
basis of that opinion, it had a legitimate doubt as to its 
liability. Norgard v. Rawlinsons, 30 Or App 999, 569 P2d 49 
(1977). 

Reversed and remanded for acceptance of the claim. 

B U T T L E R , P. J . , dissenting. 

Because I agree with both the referee and the Board 
that claimant has not sustained her burden to prove that the 
on-the-job conditions, whatever they were, were the major 
contributing cause of her psychological problems, I would 
affirm. There are two parts to the problem. 

First, assuming that the majority properly interprets 
McGarrah v. SAIF, 296 Or 145, 675 P2d 159 (1983), and Leary 
u. Pacific Northwest Bell, 67 Or App 766, 680 P2d 5 (1984), as 
holding that a claimant's unrealistic perception of events that 
occurred on the job justifies compensation if the mispercep-
tions resulted in psychological disability, it misapplies the 
requirement that at-work conditions, when compared to off-
work exposure, be the major contributing cause of claimant's 
disease. Here, although the medical evidence was conflicting, 
i t was agreed that claimant was exposed to several off-the-job 
stresses, including difficulties with one of her children, flood
ing that surrounded her house and isolated her for days at a 
time each winter, and her interpersonal disfunction, evi
denced by a history of six marriages. She is 35. Although 
claimant had seen four doctors, only one of them, Dr. Martin, 
came close to supporting her claim. However, he did not come 
Cite as 78 Or App 167 (1986) 173 

close enough: he stated that claimant's on-the-job exposure to 
stress was a major contributing cause of her psychological 
condition. The majority translates that opinion as stating that 
the on-the-job stress was the major contributing cause. 
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When there are several stress factors that contribute 
to a claimant's psychological problem, some of which are job-
related and others not, a statement that the job-related stress 
is a major cause does not equate with its being the major cause. 
I f we assume that each of the stress factors could be quan
titatively assessed, it could be that three off-the-job stress 
factors each contributed to the extent of 20 percent and that 
the on-the-job stress contributed to the extent of 40 percent. 
Under those circumstances, it would be accurate to state that 
the on-the-job stress was a major contributing cause; however, 
it would not be accurate to state that the on-the-job stress (40 
percent), as compared to the off-the-job stress (60 percent), 
was the major contributing cause. 

The majority, apparently recognizing that the medi
cal evidence is insufficient to carry claimant's burden, bridges 
the gap by stating that it relies on both the medical and non
medical evidence to conclude that the job-related stress was 
the major cause of claimant's psychological problems. I t is not 
clear what non-medical evidence the majority relies on, unless 
it is the statement that "[although claimant had experienced 
other stress in her life, she had always been able to cope in the 
past," ( Or App at ; slip opinion at 5). Not even 
claimant asserts that. Rather she concedes that she has had 
"prior emotional problems" but that they had been resolved at 
the time she worked for the city. 

To the extent that the majority relies on lay testi
mony to support its conclusion that on-the-job stress was the 
major contributing cause of her psychological problems, it is 
in error. This kind of problem is not uncomplicated; it requires 
expert testimony, although the expert need not be a specialist 
in psychiatry. A medical doctor's testimony is competent to 
show the causal connection, Barrett v. Coast Range Plywood, 
294 Or 641, 661 P2d 926 (1983), and in order to establish 
compensability one "must then look either to the degree or to 
the quantum of stress on the job as compared to that off the 
job." Dethlefs v. Hyster Co., 295 Or 298, 308, 667 P2d 487 
(1983). On this record, claimant has not sustained her burden 
174 Petersen v. SAIF 

to show that the on-the-job stress, when compared to the off-
the-job stress, was the major cause of her disability. Accord
ingly, and for this reason alone, I would affirm. 

The second aspect of the problem is more prob
lematical. We had found in McGarrah v. SAIF, 59 Or App 448, 
651 P2d 153 (1982), that the on-the-job events of which the 
claimant had complained had actually occurred, that there 
was no evidence of stress off the job that contributed to his 
condition and that the medical evidence was undisputed that 
the job-related stress caused claimant's mental disorder. On 
those facts, we held that the claim was compensable. In Leary 
v. Pacific Northwest Bell, 60 Or App 459, 653 P2d 219 (1982), 
we held that claimant's work-related stress was the major 
contributing cause of his disability, applying the subjective 
test, concluding that, even though the work-related stress 
appeared largely to be his own reaction to his working condi
tions, the claim was compensable. 

The Supreme Court granted review in both McGar
rah and Leary. The court affirmed McGarrah, holding that we 
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had properly applied the objective test; it remanded Leary, 
because we had applied the subjective test. On remand, 67 Or 
App 766, 680 P2d 5 (1984), applying the objective test, we 
found that some of the on-the-job stress causing conditions 
were real and that others were imagined. We stated that, when 
viewed objectively, the on-the-job conditions could produce 
stress, even though an average worker might not have 
responded adversely to them. Notwithstanding that observa
tion, we held that the claim was not compensable, apparently 
because we concluded that most of the events and conditions 
of claimant's employment that produced stress were imagined 
and that claimant's stress appeared to result primarily from 
his perception of the way he was treated at work. 

Although I confess some doubt, I believe that the 
Supreme Court's opinion in McGarrah and our opinion in 
Leary on remand require that, not only must the events 
complained of actually have occurred, but also that the claim
ant's perception of the events must have been within the 
realm of reason. Here, all that really occurred was that a new 
city manager took over and made some changes, including a 
change in claimant's job description. The new manager's 
reorganization of the city offices, the purpose for which he was 

Cite as 78 Or App 167 (1986) 175 

hired, apparently created tension in the office. That much is 
reasonably understandable. However, claimant's principal 
concern was that she was going to be "squeezed out" of her job. 
Although she said that some work was taken from her, she also 
complained that she did not have time to do her assigned 
work. There was no evidence that anyone sought to dismiss 
her. She felt nervous and sought tranquilizers, because she did 
not want to lose the contact with people which her job 
afforded her. Unless the majority is right in applying a 
subjective test, I do not think the record is sufficient to sustain 
this aspect of claimant's burden of proof. 

Accordingly, I respectfully dissent. 
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Newman, Judges. 

PER CURIAM 
Modified to award additional unscheduled permanent par

tial disability of 56 degrees for aggravation, for a total of 240 
degrees; affirmed as modified. 
188 Davidson v. SAIF 

P E R C U R I A M 
In this workers' compensation case involving a claim 

for aggravation, the issue is the extent of permanent dis
ability. Claimant had previously been awarded permanent 
partial disability of 184 degrees for 57.5 percent unscheduled 
disability. He requested a hearing on the determination order 
which awarded him additional temporary total disability and 
temporary partial disability but no additional permanent 
disability. The referee awarded permanent total disability 
based on the "odd lot" doctrine. The Board reversed, conclud
ing that claimant was not entitled to an increase in permanent 
disability, because his condition had not worsened since the 
last determination of permanent disability. ORS 656.273(1). 
On de novo review, we find that there has been a worsening; 
before the most recent surgery, it was not clear that claimant's 
abdominal weakness could not be permanently corrected but 
would continually progress to the left of the most recent 
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unscheduled permanent partial disability. Hoag v. Duraflake, 
37 Or App 103, 105, 585 P2d 1149, rev den 284 Or 521 (1978). 

Modified to award claimant an additional 56 degrees 
unscheduled permanent partial disability for aggravation, for 
a total of 240 degrees; affirmed as modified. 
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Date " i n j u r y " occurs: last exposure vs. d i s a b i l i t y , 356 
Date of d i s a b i l i t y ; successive exposures, 270 
Time for f i l i n g , 356 
Vs. indus t r ia l i n j u r y , 238,249,281 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
Asbestosis, 356 
Carpal tunnel syndrome, 41,261,270,278 
Dermat i t is , 66,238 
In tes t ina l problems, 126 
Peripheral neuropathy, 12 
Photophobia, 1 
Psychological problem inext r icab ly intertwined with 

minor i n j u r y , 257 
S i n u s i t i s , 360 
Thoracic out le t syndrome, 57 

OFFSETS/OVERPAYMENTS 
Allowed 

Own Motion case, 19 
PPD vs. PPD, 97,112,180 
PPD vs. PTD, 55,74,86,132 
TTD vs. PPD, 139,155 
TTD vs. TTD, 19 

Authorizat ion required, 97 
"Credi t" vs. " o f f s e t " , 112 
Determination Order authorizing 

Bold p r i n t / spec i f i c claim requirement, 155,157 
Preprinted author izat ion, 155,157 

" In l i eu of" defined, 97,180 
Not allowed 

Double payments TTD/responsibil i t y case/prior to D.O., 139 
PPD paid pending appeal, 230 
PTD vs. PPD, 152 
TTD vs. PPD, 229 

Social Security vs. PTD benef i ts , 297 
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ORDER TO SHOW CAUSE See REQUEST FOR HEARING 

OVERPAYMENT See OFFSETS 

OWN MOTION RELIEF 
(A l i s t of Board decisions under Own Motion Ju r i sd i c t i on , 
unpublished in th is volume, appears on page 405.) 
See also: JURISDICTION 
Appeals r i gh t s , 1,133 
Pol icy 

Appeal r ights not used, 188 
Pre-1966 i n j u r y , 17 
Referee's vs. Board's j u r i s d i c t i o n , 7,175 
To l i m i t r e l i e f , 62 

PPD award increased, 2 
Pre-1966 i n j u r y , 17 
PTD request, 62 
Reconsideration 

Pol icy, 1 
Relief denied 

Condition unrelated to i n j u ry , 76 
Diagnostic workup not carr ied out, 213 
D.O. not appealed, 188 
Referee's Order not appealable; same issue, 175 

Temporary Total D i sab i l i t y , entit lement t o , 1,25,137 
Time l im i ta t ions 

Request for Reconsideration, 1 
Vocational assistance, author i ty to order, 2 

PAYMENT 
Interim compensation, pending review, 134 
Referee's Order, pending review, 134 

PENALTIES 
"Amounts then due" 

Discussed, 139 
Medical services not yet rendered, 8 
Requirement, 315 

"Compensation" discussed, 134,207 
Denial 

Reasonable, 367 
Unreasonable, 257 
Delay, reasonable, 365 

Double penalty not allowed, 257 
Payment—delay 

Claims processing 
Reasonable, 101 
Unreasonable, 257 

TTD 
Reasonable, 101 

Payment—refusal of 
Claims processing 

Reasonable, 134,207 
Unreasonable, 139,335,350 

TTD ( including interim compensation) 
Reasonable, 101,134,207,315 
Unreasonable, 231,256,350 

Range of penalt ies: factors considered, 231 
Scope of , l im i ta t i on on 

Own Motion question, 81 
Self- insured employer vs. processing agent: respons ib i l i t y 
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PPD (GENERAL) 
Claimant's entit lement to determination, 342 
Determination of : WCD vs. WCB, 196,247 
Scheduled vs. unscheduled 

Eye: photophobia, 1 

PPD (SCHEDULED) 
Factors considered 

Leg vs. f oo t , 266 
Rating: AMA GUIDELINES vs. s ta tu te , 266 

Impaired body part 
Foot, 12,266 
Leg, 5,181 

PPD (UNSCHEDULED) 
Back and neck 

No award: 27,101,196,217 
5-15%: 35,178 
20-30%: 37,47,50,183,227,241 
35-50%: 49,152,167,245 
55-100%: 2 

Factors discussed 
Claimant's testimony 

Not c red ib le , 35 
Education 

Business col lege, 178 
High school graduate/GED, 227 
I l l i t e r a t e in English, 47 
Minimal, 47 

Employment 
I n a b i l i t y to return to employment at i n j u r y , 37 
Pre - in ju ry /pos t - in ju ry , 35 

Future d i s a b i l i t y , prognosis f o r , 2 
Impairment 

Conf l ic t ing opinion, t reat ing physician, 101,217 
No medical evidence of , 178 
Not due to i n j u r y , 27 

Last arrangement of compensation 
Worsening since, 2,11,373 

Loss of earning capacity 
Employments, 227 
Post- in jury earnings, 183 
Post- in jury work a c t i v i t y , time loss, 196 
Vs. pre-exist ing impairments, 50 

Pre-exist ing condit ion 
Not permanently affected by i n j u r y , 227 
Symptoms caused by i n j u r y , 50 
Unaffected by i n j u r y , 27 

Prior award (same body p a r t ) , 37,49 
Release to perform modified work, 152 
Vocational assistance 

Planned, not yet undertaken, 245 
Refusal o f , 49 

Work experience 
Computer technology, 178 
Farm labor only, 47 
Includes post - in jury employment, 183 
Manual labor, 241,245 

Own Motion award, 2 
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PERMANENT TOTAL DISABILITY 
Award 

Aff i rmed, 11,114,131,163,265 
Made, 55,74,78,86,317 
Reduced, 5,21,152,167,204,347 
Refused, 49,62,125 
Reinstated, 179,288,320 

Burden of proof, 78,288 
Effect ive date, 55,74,78,86 
Factors considered 

Education 
Higher education, 167 
I l l i t e r a c y , 74,317,320 
Minimal, 74 

Last arrangement of compensation, worsening since, 11 
Medical conditions 

Mu l t ip le , aggravated by i n ju ry , 163 
Medical treatment 

Conservative only, 21 
Motivation 

Refusal of 
Job, 5,131,320 
Vocational assistance, 21,49 

Retirement, 5,21 
Weight loss issue, 288 
Work search requirement 

F u t i l i t y of , 74,131,288,317,320 
Job for claimant AND spouse, 167 
No search made, 5,21,74 
"Regular" work discussed, 131,204 
"Suitable and ga in fu l " employment discussed, 125,204,320 
Voluntary withdrawal from labor market, 152 

"Odd l o t " doctr ine, 21,86,152,167,288 
Own Motion case, 62 
Post- in jury employment 

Part- t ime, 21,204 
Sympathetic, f l ex ib l e employer, 204 

Post- in jury unrelated impairment, 152 
Pre-exist ing conditions 

Medical treatment, respons ib i l i t y f o r , 78 
Post- in jury worsening, not causally related to i n j u r y , 265 
Symptom of , worsened by i n ju ry , 78 
Synergistic combination with i n j u r y , 55 

Psychological problems 
Distinguished from mot ivat ion, 86 
Stemming from in ju ry ; d isab l ing, 86 

Release to perform modified work, 152 
Work experience 

Cook, j a n i t o r i a l , 288 
Construction, 317 
Management and sales, 167 

Vocational assistance 
Medically unfeasible, 78 

Re-evaluation 
Burden of proof, 347 

PREMATURE CLAIM CLOSURE See MEDICALLY STATIONARY 
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PSYCHOLOGICAL CONDITION CLAIMS ( including claims of stress-caused 
condit ions) 

In ju ry claim 
Predisposit ion to disproportionate reaction to minor i n j u r y , 257 
Psychological problems fol lowing physical i n j u r y , 227,250,257 

Occupational disease claim 
Burden of proof, 367 
Claim compensable 

Object ive/real events at work requirement, 367 
Claim not compensable 

Real vs. perceived events/condit ions, 115 

REMAND 
By Board 

Motion f o r , allowed 
Evidence "unavailable with due di l igence" t e s t , 44,92 
For fur ther evidence, 32,44 
New diagnostic evidence, 44 
Omission of exhibi ts unexplained, 131 
Post-hearing surgery reports, 137 

Motion f o r , denied 
Attempt to r e l i t i g a t e a f te r los ing , 266 
Deposition on reports excluded by Referee, admitted 

by Board, 95 
Evidence obtainable with "due d i l igence" , 20,54,146,164, 

189,213,231,261,266 
Extraordinary fee, request f o r , 163 
Proffered evidence is 

Already in record, 261 
Cumulative, 29 
Immaterial to outcome, 54 
I r re levan t , 129,164 

Record not incomplete, improperly developed, 20,95,201 
Testimony not under oath, 164 

Order o f , not f i na l order, 26 
Pol icy, 20,29,129,266 

By Court of Appeals 
For fur ther evidence, 264 
Motion f o r , denied, where evidence admitted on review, 365 
Reversed Board 

In par t , 227,287,305,311 
In whole, 3,9,86,,136,212,219,224,230,278,288,299,301,304, 

308,315,317,320,324,327,335,340,342,350,360,367 
To determine PPD, attorney fees, 179 
To make "monetary adjustments", 132 

REQUEST FOR HEARING (INCLUDES HEARINGS PROCEDURES) 
Aggravation claim: condit ion worsened a f te r den ia l , 311 
Cross-request, necessity o f , 50 
Determination Order 

Time to appeal, 50 
Unable to determine PPD, TTD; appeal from, 196 

Extent hearing while compensability issue on appeal, 50,74 
Inact ive status followed by Dismissal, 171,226 
Issue f i r s t raised in argument at hearing not considered, 235 
Part ia l den ia l : i na r t fu l wording c l a r i f i e d , 76 
"Question concerning a claim" l i m i t a t i o n , 81 
Statutory benef ic iary, requirement o f , 138 
Stay Referee's Order pending review, 134 
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REQUEST FOR REVIEW—BOARD (INCLUDES PROCEDURES BEFORE BOARD) 
Appeal abated pending Court review (compensabil i ty), 92 
Cross-Request: necessity f o r , 193,365 
Evidence not admitted by Referee, consideration o f , 7 
F i l i ng vs. mai l ing , 93,99,110,162 
Final Order of Referee, necessity f o r , 340 
Jur isd ic t ion to review Referee's Order, 85 
Late f i l i n g 

Dismissal without Motion f o r , 48,162 
Motion to Dismiss 

Al1 owed 
Claimant dead with no dependents, 138 
No notice to a l l par t ies , 112 
Untimely f i l i n g , 93,99,110,167,266 

Not allowed 
Form for Request, 92 
Jur isd ic t iona l question, 85 
Service t imely , 13 

Motion to Str ike Brief 
Allowed, 8,167,218 
Denied, 7,41,166 
Reply b r i e f , respondent in respons ib i l i t y case, 41 

Nonappealable Order (Referee's): necessity of appeal from, 26 
Parties on review: respons ib i l i t y case, 265 
Pet i t ion for Judic ial Review 

Effect on Request for Reconsideration, 208 
Request for Reconsideration/Petit ion for Judicial Review, 208 
Service (on Board or party 

On attorney is service on party, 13 
Proof of mai l ing, 162 

Stay Referee's Order pending review, 134 

REQUEST FOR REVIEW—COURTS (INCLUDES PROCEDURES BEFORE COURTS) 
Effect of Court Order; no mandate issued, 134 
Pet i t ion for Judicial Review/Request for reconsiderat ion, 208 

RES JUDICATA 
See also: COLLATERAL ESTOPPEL 

RESPONSIBILITY CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

SETTLEMENTS & STIPULATIONS 
See also: RES JUDICATA; THIRD PARTY CLAIMS 
Bona f ide dispute vs. prohibited release, 220 
DCS: medical b i l l s not paid, 257 
DCS not set aside, 220 

SUBJECT WORKERS See COVERAGE QUESTIONS 

SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
See also: COVERAGE QUESTIONS 
In j u r y / i n j u r y 

Aggravation found, 13,104,139 
Back-up denial of new in ju ry permitted, 327 
Burden of proof, 59 
Mult ip le accepted claims, current treatment issue, 133 
New in ju ry found, 59,108,139,176,327 
Test 

Independent cont r ibut ion, 108 
Material cont r ibut ion, second inc ident , 13,59,104,108,243 
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Injury/occupational disease 
Aggravation found: symptoms worsened only, 281 
"Could have" test inappl icable, 281 

Last in jur ious exposure rule 
"Could have caused" t e s t , 10,41,270 
Discussed, 41 
Inappl icable, 104,281 
Onset of d i s a b i l i t y date, 10,270 

L i t i g a t i o n costs, respons ib i l i t y case, 39 
Material contr ibut ing cause t es t , 13,59,104 
Mul t ip le accepted claims; medical services issue, 133 
Mul t ip le exposures 

Burden of proof, 10 
One employer, se l f - insured, 104 

Occupational d isease/ in jury 
Both car r ie rs responsible; separate condi t ions, 252 

Occupational disease/occupational disease 
Neither claim compensable, 66 
Two exposures, f i r s t responsible, 70,278 
Two exposures, second responsible, 41,270 

Onset of d i s a b i l i t y , 10,270 
Oregon/out-of-state 

Claim accepted in two states, 235 
Remand to determine out -o f -s ta te claim status, 32 

.307 Case 
Back-up denial of new in ju ry permitted & af f i rmed, 327 
Non-compensable claim compensable by operation of law, 66 

TEMPORARY TOTAL DISABILITY 
Beginning date 

Medical author izat ion requirement, 231 
Enti t lement: "earning capacity" not s tat ionary, 180,182 
Inter im compensation 

Aggravation claim: claimant not working PRIOR TO worsening, 
Defined: not compensation, 134,207 
Double payment, 139 
Duty to pay: mul t ip le claims, 139 
Off-work requirement, 134 
Retirement, 315 
Stay Referee's Order pending Board review, 134 
Termination of duty to pay, 124,139 

Own Motion See OWN MOTION RELIEF 
Rate of TTD 

Employer-paid benefi ts (medical, pension), 343 
"Wage" vs. equipment ren ta l , 213 

Temporary par t ia l d i s a b i l i t y 
"Less time worked" award, 350 

Termination 
Medically stat ionary vs. D.O., 235 
Mul t ip le con f l i c t i ng releases, 101 
No regular work avai lab le , 101 
Pr ior to D.O. when claim denial reversed on appeal, 350 
Referee's Order/compensability issue, 247 
Release to regular work, 101 
Release to regular work with r e s t r i c t i o n , 202 
Requirements f o r , 235 
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THIRD PARTY CLAIMS 
Award (Court) vs. settlement, 119 
D is t r ibu t ion of settlement, 119 
Insurer 's l ien/expenditures 

Future costs, 119 
Independent medical exam, cost o f , 144 
Vocational assistance costs, 144 

TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS, FILING; REQUEST 
FOR HEARING; REQUEST FOR REVIEW--BOARD; 
REQUEST FOR REVIEW—COURTS 

TORT ACTION 
See also: EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
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Brace, Bonnie M., 84-09052 (2/86) 
Brown, Edith E., 84-03736 (3/86) 
Brown, Gary, 84-10390 (3/86) 
Burns, Anthony D., 85-04622 (3/86) 
B u t l e r , Jimmy C, 85-00807 (3/86) 
Capps, Douglas R., 85-04654 (1/86) 
Carpenter, Joseph A., 84-12978 (1/86) 
Carr, Joseph L., 84-10089 (2/86) 
Chi I d s , Robert F., 84-11785 (1/86) 
Clark, Gerry, 84-13193 (1/86) 
Clark, Margaret L., 84-08096 (3/86) 
Clark, Phoebe M., 85-05601 (3/86) 
Colegrove, Janet L., 85-02318 (3/86) 
C o l l i n s , Danny H., 85-00760 (3/86) 
Cook, Hiram D., 84-08067 (3/86) 
Corbett, Bruce E., 85-00479 (3/86) 
Costalez, Leroy M., 85-01590 (3/86) 
Coyle, Roseann M., 84-06448 (2/86) 
Craddock, Charles K., 84-09156 (1/86) 
Creighton, Dorothy E., 85-01585 (2/86) 
Cruz, Juan, 84-05598 (1/86) 
Cummings, William F., 85-01029 (3/86) 
Cushman, Robert, 84-07367 etc. (3/86) 
Dahl, Robert E., 84-01008 (3/86) 
Dahlen, O r v i l l e D., 83-00821 (1/86) 
Dalton, Kenneth L., 84-11963 (3/86) 
David, Diana L., 85-02875 (3/86) 
Davis, Anna M., 84-13273 (3/86) 
Dean, Howard, 84-04299 (2/86) 
Deane, Maxwell W., 84-10318 etc.(2/86) 
Deaver, Kevin S., 85-03718 (3/86) 
Decouteau, Frank, 84-05809 (3/86) 

Denicola, Maria G., 82-09277 (1/86) 
Dobranski, Michael, 85-01724 (3/86) 
Dodge, S h i r l e y M., 85-02716 (3/86) 
Doran, Ron A., 85-03223 (3/86) 
Drake, Marilyn K., 85-05504 (1/86) 
Duty, Pa t r i c k J., 84-09090 etc. (2/86) 
Ebert, Dean D., 84-06030 (1/86) 
Endi c o t t , V i c t o r , 84-09372 etc. (3/86) 
Eno, Kenneth L., 84-05874 (3/86) 
Faas, Eugene G., 84-12811 (3/86) 
Farmer, Dolores R., 84-10942 (3/86) 
F a r r e l l , Kevin L., 84-08997 (1/86) 
Galstaun, George R., 84-00558 (2/86) 
Gandy, Isaac L., 85-02928 (3/86) 
G a r r e t t , Sheree D., 84-08185 (3/86) 
G e i s t l i n g e r , P h y l l i s , 84-11359 (3/86) 
George, Larry D., 82-11200 (2/86) 
G i l l , Karen K., 85-01316 (3/86) 
G i l l , William R., 84-13144 (1/86) 
Goding, JodyD., 85-02495 (2/86) 
Gordon, Ronald D., 85-01036 (1/86) 
Gordy, Richard W., 84-13738 (3/86) 
Graham, Russell L., 85-04937 (3/86) 
Gray, George M., 84-12435 (3/86) 
H a l l e t t , William F., 84-06439 (1/86) 
Haney, Rodney A., 83-06061 (1/86) 
H a r r i s , Miner L., 84-10113 (3/86) 
Haynes, David T., 84-07159 (3/86) 
Heath, Raymond C, 83-09761 etc. (1/86) 
Herron, William 0., 85-02774 (2/86) 
H i l l i k e r , Irene P.,82-04313 etc.(2/86) 
Hobson, Perry W., 84-01772 (1/86) 
Holechek, Harry A., 84-04520 (1/86) 
Hopson, William E.,78-06309 etc.(3/86) 
Hunter, Riley V., 83-09477 (1/86) 
I a c o l u c c i , Laura L., 84-03467 (2/86) 
Jacob, Thomas A., 85-01311 (1/86) 
Jahnke, Roxann L., 84-09480 (3/86) 
Jakubiec, Donna M., 85-00206 (1/86) 
Johnson, Richard C. Ill,85-03900(1/86) 
Jones, Alma E., 84-07904 (1/86) 
Jordan, S h e l l i S., 84-10417 (2/86) 
June, Cheryl L., 84-05206 et c . (2/86) 
J u s t i s , Anna C, 84-13359 (2/86) 
K e l l y , C a r l , 84-03620 (2/86) 
Kennedy, Charles F., 84-04493 (3/86) 
Knapp, Carol J., 84-10829 (1/86) 
Ladd, Randy L., 85-00837 (1/86) 
Lamb, Cli n t o n M., 83-09956 (2/86) 
Lanier, David J., 84-00221 (3/86) 
Lawrence, Michael E., 84-07354 (3/86) 
Leachman, James W.,84-11761 (1,2,2/86) 
L e a v i t t , Pamla D., 84-08138 (2/86) 
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L i l l y , James A., 85-02198 (1/86) 
Logan, William D., 85-04482 (1/86) 
Lombardi, Linda L., 84-01110 (1/86) 
McBride, George F.,84-11084 etc.(2/86) 
McHargue, Juanita, 84-02733 (3/86) 
McQuisten, Terry L., 84-11392 (3/86) 
Mead, Cyrus S., 84-13620 (1/86) 
Meyers, Chris G., 84-13113 (1/86) 
Michel son, Howard C, 85-04333 (2/86) 
M i l l a n , Edwin R., 82-08779 (1/86) 
Morris, Arthur R., 85-01913 (2/86) 
Murphy, C h r i s t i n e , 83-12204 etc.(2/86) 
Nolan, Kenneth P., 85-02568 (2/86) 
Nunez, Eduardo, 85-00862 (1/86) 
Parker, Lorenzo J., 85-00286 (3/86) 
Paul, V i c k i e , 83-09378 etc. (3/86) 
Peterson, Jack V., 85-01386 (2/86) 
P h i l i p s e n , Elizabeth, 83-05187 (1/86) 
Pinson, Manuel R., 85-00854 (3/86) 
P u l l e n , Donald L., 84-08647 (1/86) 
Puttbrese, Genevieve, 82-09814 (1/86) 
Ray, S a l l y A., 84-12965 (3/86) 
Reed, Martha L., 84-11224 etc. (1/86) 
Richmond, Lyle G., 84-07696 etc.(1/86) 
Roberts, James N., 84-12882 (1/86) 
Rohde, Mark W., 82-09518 (1/86) 
Roppe, Arthur D., 85-00227 (1/86) 
Roz e l l , Gary A., 84-10715 (3/86) 
Rust, Royce J., 84-00182 (1/86) 
Sampson, James L., 83-02349 (2/86) 

Sanders, keinhold, Jr.,84-07694 (2/86) 
Seabeck, Nibby J., 84-12966 (1/86) 
Severe, Jerald H., 84-02646 (3/86) 
Shaw, Wi l l i a m , 85-07286 (3/86) 
Sheldon, Rosalie A., 85-04217 (3/86) 
Shipman, Glenn E., 84-10449 (1/86) 
Shutt, Carmen D., 84-12752 (2/86) 
Snyder, Susan B., 84-11497 (2/86) 
Sorenson, Walter P., 84-02069 (1/86) 
S t o r k e l , Donald L., 84-09077 (1/86) 
Strunk, Linda L., 83-08218 (2/86) 
S t u c k i , Ronald G., 84-11529 (3/86) 
Sweeden, Gloria G., 84-04875 (1/86) 
Thomas, Louise W., 83-08841 (2/86) 
Thompson, Harold L., 84-04010 (3/86) 
Thurston, Connie L., 84-04138 (1/86) 
Trask, Winston W., 82-10951 (1/86) 
Valdez, Karen, 84-12412 (1/86) 
Valum, John L., 84-10185 (1/86) 
Vaughn, Michael D., 84-01665 (1/86) 
Warner, Russell T., 83-08187 (1/86) 
Wertz, Clement P., 84-13111 (1/86) 
Whelchel, Katherine L.,84-03557 (1/86) 
White, David H., 84-09822 (2/86) 
W i l l i s , J e rry W., 84-07510 (3/86) 
Wilson, Esther, 85-03731 (1/86) 
Wood, William E., 84-10010 etc. (1/86) 
Woodcock, Arlene L., 84-07950 (1/86) 
Woodhull, Douglas A., 84-09546 (2/86) 
Yancey, Pauline R., 84-05047 (3/86) 
Young, Robert A., 82-11592 etc. (3/86) 

The f o l l o w i n g decisions under Own Motion J u r i s d i c t i o n are not published i n t h i s 
volume. They may be ordered from the Workers' Compensation Board using the 
numbers provided. 

OWN MOTION JURISDICTION 1986 

Name, WCB Number (Month/Year) 

A l l e n , Ricky D., 85-0631M (2,3/86) 
Arms, William C, 86-0174M (3/86) 
Baker, B. F r a n k l i n , 86-0136M (3/86) 
Baldock, Joann, 84-0069M (1,2/86) 
B a l f o u r , Doug, 86-0080M (2/86) 
Barr, J e r r y , 84-0477M (3/86) 
Benson, Kathy L., 84-0612M (2/86) 
B e t t i n , P h i l l i p L., 85-0546M (2/86) 
Bidney, Donald J., 85-0563M (2/86) 
B i l l u p s , Terry L., 85-0271M (2/86) 
Blakely, Bobbie J., 85-0177M (1/86) 
Boehmer, Harold R., 86-0128M (3/86) 
Bonnin, Raymond A., 84-0382M (2,3/86) 
B r i t t e n , Charles D., 86-0085M (2,2/86) 
B r i t z i u s , Daryl M., 85-0540M (2/86) 
Bronson, David, 86-0054M (1/86) 
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Brookshire, Joy J., 86-0157M (3/86) 
Brown, Charles E., 85-0545M (3/86) 
Buford, Stephen, 86-0036M (1/86) 
Burleigh, Stephen A., 86-0184M (3/86) 
Burton-Berg, Verna, 86-0137M (3/86) 
Bybee, Kevin G., 85-0220M (2,3/86) 
Caccamise, Chris D., 85-0487M (1/86) 
C a r g i l l , V i r g i l R., 85-0657M (3/86) 
Carmien, James D., 84-0004M (2/86) 
Caywood, Charles N., 86-0160M (3/86) 
Charles, Ronald W., 84-0472M (2/86) 
Chase, Floyd V., 86-0023M (1/86) 
Clark, Mark S., 86-0162M (3,3/86) 
Clarno, George, J r . , 85-0605M (1/86) 
Claussen, Karen L., 85-0529M (1/86) 
Cole, Johnny D., 86-0179M (3/86) 
Croy, Doyle L., 85-0608M (1/86) 



OWN MOTION JURISDICTION 1986 

Name, WCB Number (Month/Year) 

C u r t i s , Zara M., 85-0603M (1/86) 
Davenport, Jack A., 84-0226M (3/86) 
Davidson, Richard C, 85-0612M (3/86) 
D e r r i c k , Richard F., 86-0188M (3/86) 
Detweiler, Janice K.-, 85-0443M (1/86) 
Discant, Gladys J., 85-0521M (3/86) 
D o d r i l l , Donald L., 85-0410M (1/86) 
Doringer, Lorraine D., 86-0038M (1/86) 
Dorrenbacher, B i l l y J., 85-0552M (1/86) 
Dump, Robert L., 86-0115M (3/86) 
Dvorak, Diane M., 84-0299M (1/86) 
Ekelund, Richard A., 86-0098M (2/86) 
Ellwood, Timothy M., 84-0486M (1/86) 
En d i c o t t , Robert W., 85-0118M (3/86) 
Essary, Thomas E., 85-0580M (1/86) 
Ewers, Gideon B., 86-0159M (3/86) 
Fain, Lylah E., 85-0698M (1/86) 
F a i r c h i l d , Charles B., 86-0006M (3/86) 
F e l d t , Darold J., 85-0135M (1/86) 
Felsinger, Esteal R., 85-0435M (1/86) 
Flowers, Theresa M., 85-0535M (2/86) 
Flynn, Ben A., 84-0526M (1/86) 
Foust, George W., 86-0117M (3/86) 
Fowler, Charles 0., 86-0116M (2/86) 
F r a n k l i n , Donna, 85-0639M (1,3/86) 
Friend, Lonita D., 86-0101M (2,3/86) 
F r i t z , Leonard J., 83-0134M (2/86) 
Garcia, Jose A., 85-0340M (2/86) 
Gardner, Eugene A., 86-0084M (3/86) 
Gibbs, Frank L., 86-0002M (3/86) 
Gibson, Leonard K., 86-0034M (1/86) 
Goble, V i c k i A., 85-0596M (1/86) 
Goodall, Thomas V., 86-0056M (3/86) 
Gough, Peter, 84-0122M (1/86) 
Gould, Keith D., 86-0029M (1/86) 
Grossman, Jerome A., 86-0081M (2/86) 
Guerrette, Patsy J., 85-0658M (1/86) 
Hagen, James D., 85-0201M (2/86) 
Hagen, Richard W., 85-0478M (1/86) 
Hager, Roy M., 86-0030M (1/86) 
Hamm, James E., 85-0394M (1/86) 
Hansen, Knute, 85-0659M (3/86) 
Hansen, Richard A., 85-0539M (1/86) 
Hardison, Rick L., 86-0129M (3/86) 
Harkleroad, Jim R., 85-0268M (1/86) 
Harmon, W i l l a r d E., 84-0555M etc. (2/86) 
H a r r e l l , W i l liam B., 86-0163M (3/86) 
H a r r i s , Jack G., 86-0060M (1/86) 
Hartzog, William E., 85-0533M (2/86) 
Heald, Peggy L., 86-0121M (3,3/86) 
Helm, Jacob M., 86-0112M (3/86) 
Hendrix, Calvin K., 86-0050M (1/86) 
Hereford, Joseph L., 86-0171M (3/86) 
Hilderbrand, James R., 86-0012M (1/86) 
Hines, David J., 86-0037M (1/86) 
Hinzman, Bernie, 83-0097M (2/86) 
Hollamon, Ezekial A., 86-0057M (1/86) 

Hookland, Richard S., 85-0151M (2/86) 
Howell, Michael L., 85-0469M (1/86) 
Huff, Kathryn M., 84-0432M (1/86) 
Huff, Kathryn M., 84-0432M (3/86) 
Huff, Lonnie, 85-0568M (1/86) 
Huffman, M i l f o r d W., 84-0461M (1/86) 
Huffman, Robert D., 85-0388M (1/86) 
Hurley, Garold L., 85-0547M (1/86) 
Husfloen, Carol D., 86-0035M (1/86) 
Ismert, Arthur J., 85-0384M (1/86) 
Johnson, Scott R., 86-0176M (3/86) 
Johnson, Steven E., 86-0073M (2/86) 
Kashuba, Kenneth R., 86-0042M (1/86) 
Keen, Gwendolyn, 86-0058M (1/86) 
K l i e v e r , Delbert D., 86-0004M (1/86) 
Lambert, Leroy L., 86-0100M (2/86) 
Lanz, Ray J., 86-0028M (1/86) 
Larson, Melvin L., 84-0364M (2.3/86) 
Lee, P a t r i c i a , 86-0025M (2/86) 

• Lehr, Wayne B., 86-0139M (3/86) 
L i t t l e , Dean, 86-0087M (2/86) 
L i t t l e , Robert W., 81-0176M (3/86) 
Lockard, Earnestine I . , 86-0076M (3/86) 
Logan, Richard R., 85-0591M (2/86) 
Londo, James B., 86-0079M (2/86) 
Long, Larry W., 85-0536M (1/86) 
Lovins, Lloyd, 83-0043M (3/86) 
Lucas, Craig M., 85-0643M (2/86) 
Lynch, C h r i s t i n e , 85-0627M (1/86) 
Makin, Glenwood, 86-0126M (3/86) 
Malarkey, Robert D., 85-0219M (3/86) 
M a r t i n , Glenn P., 86-0043M (1/86) 
M a r t i n , Melvin L., 84-0531M (1,3/86) 
Maul, Christopher D., 86-0113M (2/86) 
May, Ronald L., 84-0258M (1/86) 
McAllaster, John E., 85-0326M (3/86) 
McCarroll, Jode, 86-0114M (3/86) 
McClay, Taylor L., 82-0309M (2/86) 
McGehee, Lawrence L., 85-0409M (2,3/86) 
McGhee, Arthur, 85-0365M (1/86) 
McLeod, Ronald P., 85-0510M (1/86) 
Melcher, Jim W., 86-0110M (2/86) 
Menke, Carlos R., 84-0282M (2/86) 
M i l l e r , Bruce A., 86-0094M (3/86) 
M i l l e r , Raymond I . , 86-0127M (3/86) 
M i l l s , Randall L., 86-0001M (2/86) 
Mi 11 sap, Lawrence D., 85-0461M (2/86) 
M i t c h e l l , Karl E., 86-0064M (3/86) 
Mooney, Clarence T., 85-0003M (3/86) 
Moore, Gerald S., 81-0196M (1/86) 
Moore, Gerald S., 83-0363M (1/86) 

, Moore, James E., 85-0611M (1/86) 
Moore, LaDonna J., 86-0143M (3/86) 
Moore, Stephen H., 84-0532M (1/86) 
Moreno, A l l a n J., 86-0072M (2/86) 
Mowry, Robert L., 85-0131M (2/86) 
Newingham, Donald F., 85-0676M (1/86) 
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Newton, Jack A., 86-0061M (2/86) 
O d e l l , Kenneth, 85-0695M (2/86) 
Orr, Robin L., 86-0092M (2/86) 
Paganoni, Audrey R., 86-0149M (3/86) 
Patterson, John R., 85-0628M (3/86) 
Paul, V i c k i e , 84-0362M (3/86) 
Payne, James L., 86-0166M (3/86) 
Pedersen, Robert D., 86-0053M (2/86) 
Pence, Rene U , 85-0110M (3/86) 
Perkins, Bradley H., 85-0694M (1/86) 
Peterson, Cheryl L., 86-0095M (2/86) 
Peterson, Marlene E., 86-0024M (3/86) 
Peterson, P a t r i c i a S., 85-0092M (1,1/86) 
P e t r i e , Terry A., 86-0020M etc. (2/86) 
P h i l l i p s , James T., 86-0003M (1/86) 
Pittman, Beulah F., 85-0673M (1/86) 
Poh, Ronald, 86-0090M (2/86) 
Porras, Consuelo A., 86-0066M (1/86) 
Powell, Edgar A., 85-0656M etc. (2/86) 
P r i c e , Noble A., 86-0017M (3/86) 
Primiano, Michael J., 85-0288M (1/86) 
P u r i f o y , Bordy, 84-0452M (1/86) 
Quimby, David, 85-0565M (2/86) 
Raidiger, Edwin E., 86-0091M (2/86) 
Ramirez, Edward F., 86-0044M (1/86) 
Randall, Gerald A., 85-0685M (1/86) 
Randall, Nathan S., 86-0010M (1/86) 
Ray, Donald W., 85-0497M (3/86) 
R i l e y , John B., 85-0696M (2/86) 
Robinson, Everett E., 85-0298M (1/86) 
Roppe, Arthur D., 85-0106M (2/86) 
Rosa, Audeliz, 85-0422M (2/86) 
Rosin, Oscar, 85-0697M (3/86) 
Rumsey, Kenneth M., 85-0598M (2/86) 
Salathe, Robert N., 85-0323M (1/86) 
Salzer, Sharon K., 86-0070M (2/86) 
Sanmann, Elaine R., 86-0180M (3/86) 
Sause, Leal ice L., 85-0272M (3/86) 
Schuessler, B i l l i e E., 85-0159M (1,3/86) 
Schulenburg, Charles C, 86-0021M (1/86) 
Scott, John L., 86-0175M (3/86) 
Sei b e l , Karin, 85-0517M (1/86) 
Setness, Frank L., 86-0138M (3/86) 
Sevey, Gene A., 85-0060M (1/86) 
Shaw, E l v i n D., 86-0040M (1/86) 
Sherbina, Steven P., 85-0642M (2/86) 
Shine, Donn F., 85-0693M (1/86) 
Shoemaker, Sammy J., 85-0641M (1/86) 
Short, Erie R., 85-0197M (2/86) 
S i m n i t t , Nancy S., 86-0052M (1/86) 
S k o l f i e l d , William R., 85-0569M (2/86) 
Sloan, Kenneth L., 85-0248M (2/86) 
Smith, Arthur G., 85-0687M (1/86) 
Smith, Richard E., 85-0670M (3/86) 
Sowell, Michael D., 86-0041M (1/86) 
Spencer, Randy A., 86-0189M (3/86) 
Squires, Donald J., 86-0152M (3/86) 
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S t a r r , Owen "Rudy", 85-0178M (1/86) 
S t a t e l y , Kendall M., 86-0168M (3/86) 
Stephens, John R., 86-0019M (1/86) 
Stevens, Dennis, 85-0632M (3/86) 
Storey, Jay E., 86-0009M (1/86) 
S t r a t t o n , Anna B., 85-0505M (1/86) 
Taskinen, Toivo R., 85-0017M (1,3/86) 
Taylor, Oren W., 84-0479M (1/86) 
Terranova, Otto, 86-0167M (3/86) 
Thanem, James c , 86-0067M (1/86) 
Thomas, David L., 86-0008M (1/86) 
Thomas, John E., 85-0355M (3/86) 
Thurston, Arden D., 83-0249M (1/86) 
Tillman, Buddy E., 86-0147M (3/86) 
Torres, Ramiro, 86-0033M (2/86) 
T r i b u r , Harold P., 85-0493M (1/86) 
Trusty, Stonewall, J r . , 84-0168M (1/86) 
T y l e r , Thomas R., 85-0617M (2/86) 
Vincent, Claude L., 85-0275M (2/86) 
Wagner, Nicklos S., 85-0212M (1/86) 
Walker, Edward R., 85-0397M (1/86) 
Walker, V i r g i l E., 85-0257M (1/86) 
Walsh, Marjorie R., 85-0680M (3/86) 
Warnock, Jack T., 85-0299M (1/86) 
Warnock, Robert K., 86-0013M (1/86) 
Weathers, Andrew L., 85-0692M (3/86) 
Whitman, Larry A., 85-0647M (1/86) 
Wilkerson, Robert E., 85-0335M (1/86) 
Williams, Norman L., 85-0575M (2,3/86) 
Wilson, Kyong, 86-0146M (3/86) 
Wine, Richard L., 85-0548M (3/86) 
Wirges, Mark J., 85-0452M (1/86) 
Wofford, Earl A., 86-0165M (3/86) 
Wood, William E., 86-0047M (1/86) 
Worth, Nancy A., 86-0119M (2/86) 
Wright, A r t i c e , 86-0011M (1/86) 
Young, Thomas A., 86-0120M (3/86) 
Younger, Al l e n D., 86-0161M (3/86) 
Zander, John W., 85-0488M (2/86) 
Z u l l o , Judy L., 85-0404M (1/86) 
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Claimant (WCB Number and/or Court C i t a t i o n ) page(s) 
Addleman, Raymond K. (84-11333) 249 
A l l i s o n , Bruce C. (84-04894) 7 
Anderson, William D. (84-06727) 194 
A r v a n t i s , Costa (85-07274) 224 
A t w e l l , Vonda C. (85-02263) 57 
Baker, Linda M. (84-11605) 226 
Bales, Leland 0. (85-04721) 25 
Barlow, Michael D. (84-07650) 196 
B e l l , Susan K. (83-09991 & 84-05124) 252 
Bergstrom, Sylvester A. [83-09353 & 77 Or App 425 (1986)] 315 
Berkey, David A. (83-05108 & 83-10234) 155,274 
B i r t w i s t l e , Clatus E. (84-06054) 19 
Borders, Robert 0. (84-07199) 4 
Bracke, Sharon [83-02130 & 78 Or App 128 (1986)] 350 
Brotherton, Charlene K. (84-11719) 256 
Broussard, Ronald J. (85-02746 & 85-03630) 59 
Brown, Bruce W. (84-11148) 241 
Brown, Marvin L. [81-0989 etc. & 77 Or App 182 (1985)] 287 
Burch, Ruth A. (85-0588M) 7 
Bur r i n g t o n , Rod (85-0448M) 1 
Campbell, Ruby B. (84-08036) 183 
Caputo, Jane L. (85-01933) 27 
C a r g i l l , V i r g i l R. (84-11483) 201 
Carman, Lester R. (84-07952) 8,44 
Clampitt, Charles C. (83-07241) 202 
Cooper, Marie D. (85-01763) 171 
Cornwall, Betty A. (85-09276) 85,257 
Cox, Richard D. (83-06557 & 84-03884) 179 
C r a f t , Thomas D. [82-01461 & 78 Or App 68 (1986)] 342 
Crowe, Eula L. [82-06883 & 77 Or App 81 (1985)] 281 
Cummings, William A. (84-00139) 250 
Dahl, Robert E. (84-01008) 8 
Daining, David C. (84-09355) 86,275 
Davidson, Raymond P. [83-10512 & 78 Or App 187 (1986)] 373 
Day, L o r r i K. [82-07346 & 77 Or App 711 (1986)] 335 
D e l c a s t i l l o , Beatriz M. (84-10969) 44 
Delgado, Odilon (83-03156) 47 
Denton, Dana R. (84-09173) 124 
Deroboam, Raymond E. (85-07419) 92 
Devereaux, Charlene V. (83-03330) 9 
Dick, A l v i n L. (84-12168 & 84-13191) 184 
Digby, Lawrence W. (85-01620) 92 
Dover, Glen D. (84-10400) 125 
Dunn, Sharon M. (84-13386) 162 
Eide, Bethany A. (83-08513) 126 
Evans, Timothy W. (85-01835 & 85-01838) 48 
Falcon, Darla (85-01340) 204 
Falcone-Pasquier, Cheryl (84-08156) 172 
Flohr, William H. (81-03508) 164 
Flowers, Theresa M. (85-0535M) 62 
Foster, J e r r y F. (84-11283 & 84-12837) 265 
Francis, Monte B. (84-10888, 84-10889 et a l . ) 9 
Frank, Kenneth M. (84-02229) 129 
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Frankie, JT7T E. (85-01031, 85-00674 & 84-06416J-----131 
F r i e d l e y , Charles T. (85-00491) 63 
G a l l u c c i , Betty J. (Employer) 194 
Gehrke, S h i r l e y M. (84-04735) 26 
Gerba, Martin P. (85-02316 & 84-13538) 166 
Gonzalez, Irene M. (84-12022) 257 
Goodrich, Delmar R. (85-0047M) 2,65 
Gould, Kathleen M. (84-12506) 207 
Grace, Dennis D. (83-01053) 227 
Gwynn, James I . (85-01871) 227 
Hamilton, William E. (85-00255) 48 
Harmon, W i l l a r d E. (84-05620 etc.) 133 
Hartman, Robert C. (85-01164) 3 
Hayden [77 Or App 328 (1986)] 297 
Hedrick, Dan W. (84-10652) 26,208 
Herrington, Ronald M. (84-06818, 84-02569 & 84-13438) 210 
H i l l , Michael L. (84-03621 & 84-09229) 189 
Hinzman, Bernie (83-0097M) 19 
Hogland, Wesley S. (84-12570) 189 
Hollenbeck, Donald M. (84-00255) 265 
Houston, Earl P. (83-00851) 229 
Hunter, Terry L. (84-13275) 134 
Hurst, Howard H. (83-01616) 230 
Isaac, David D. (85-01679 & 84-13634) 66,275 
Jackson, Randy L. (85-00010, 85-03014 & 85-03015) 167 
Johnson, Charlotte J. [83-02119 etc. & 77 Or App 1 (1985)] 278 
Johnson, Grover J. [83-03059 & 78 Or App 143 (1986)] 356 
Johnson, Marilyn L. (84-02595 & 84-03622) 70 
Kahl, William H. (82-10923 & 83-00907) 93 
Kampen, Bernard M. (85-04804 & 85-08148) 167 
Kelso, Vernon D. (83-10281) 20 
Kepford, Charles M. [82-10296 & 77 Or App 363 (1986)] 299 
Kobayashi, J o j i (82-06757) 212 
Koppert, Joseph J. (84-07714) 185 
Kytola, A l l a n [82-06536 & 78 Or App 108 (1986)] 347 
Lacey, Gary F. (84-02536, 84-08734 et a l . ) 10 
Lawrence, Ashton V. (83-03493 & 83-08676) 266 
Lee, Robert E. [82-08616 & 77 Or App 238 (1986)] 288 
Lesueur, Judy G. (85-03903) 212 
Levesque, Carol J. (85-01489) 190,230 
Lindamood, David M. [82-04069 & 78 Or App 15 (1986)] 340 
Lobato, Raynell A. (83-04932) 86 
Logue, Winfred (84-09652) 11,74 
Lopez, Fernando (84-13300) 95 
Lowery, John D. (84-12159) 74 
Madaras, Betty E. (83-07509) 179 
Main, Richard M. (85-0113M) 213 
Maloney, William P. (84-06752) 213 
Marlow, Eldon G. (84-04673) 185 
Marshall, Harry J. (84-09863) 12 
Ma r t i n , Clarence C. [80-08201 & 77 Or App 640 (1986)] 329 
Mar t i n , Stephen R. [83-05921 & 77 Or App 395 (1986)] 304 
McBee, Thomas H. (84-11399) 167 
McBroom, Thomas W. (Deceased)[81-07286 & 77 Or App 700 (1986)] 333 
McClendon, L i l l i e G. [83-10845 & 77 Or App 412 (1986)] 308 
McElmurry, Ace L. [83-05729 & 77 Or App 673 (1986)] 331 
Mclntyre, Jousie M. (82-11650) 5 
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McLarrin, J e r r y W. (85-01845)——-231 
McMullen, Betty J. (83-08212) 21,117 
McMullen, George H. (84-10663 & 85-01172) 13 
McNichols, William E. (84-11706) 261 
Mel l i s , Dawn G. (83-00058) 136 
M e r r i l l , Frank L. (84-06850) 171 
Metcalf, Spencer L. (85-01244 & 85-01555) 21,86 
Mi l b u r n , Donald D. (84-08598) 215 
M i l l e r , Harold M. [83-02346 & 78 Or App 158 (1986)] 365 
M i l l e r , Norman I . (84-06081) 49 
M i l l e r , Robert C. [82-07083 & 77 Or App 402 (1986)] 305 
M i l l e r , Russell (84-13597) 162 
M i l l s , Charles L. (84-05687) 217 
M i v i l l e , Daniel P. (83-06440) 264 
Monaco, Alberto V. (85-00723) 32 
Monrean (Kahn), Debbie A. (83-07570) 97,180 
Moreno, Erica E. (85-00367M) 137 
Moreno, Erica E. (85-0572M) 137 
Morris, Roy L. (84-05170) 99 
Morse, Leland L. (84-08582) 21 
Mulcahy, Michael (84-06844) 266 
Murray, William G. (83-08907) 35 
Nelson, Lynn 0. [84-02707 & 78 Or App 75 (1986)] 343 
Noble, J e f f E. (84-06490) 138 
Norgaard, Raymond C. (84-10649) 131 
Olds, Henry E. (84-08770) 37 
O r r i g g i o , Jephtha [83-04706 & 77 Or App 450 (1986)] 317 
Owen, Charles W. (Deceased)[82-11633 & 77 Or App 368 (1986)]-
Pace, Steven E. (83-06016 & 83-11178) 139,193 
Pache, John [83-07481 & 77 Or App 561 (1986)] 326 
Paige, Lewis H. (84-12377 & 12259) 243 
Palmer, Brian [83-06780 & 78 Or App 151 (1986)] 360 
Payn, Larry R. (85-0684M) 25 
P e l l , Richard L. (84-09515) 233 
Pence, Rene L. (82-01329 & 84-13434) 235 
Petersen, Clara J. [83-05423 & 78 Or App 167 (1986)] 367 
P h i l l i p s , Alan F. (84-00288) 39 
Phipps, Stanley C. (84-01838 & 84-02301) 13 
Poague, Robert L. (83-12181) 157 
Pournelle, J u l i a n E. (82-04317) 132 
P r a t t , Josephine E. (84-11808 & 83-11763) 217 
Rambeau, D a r r e l l L. (TP-85011) 144,275 
Rater, 011ie A. [82-09665 & 77 Or App 418 (1986)] 311 
Read, Norma L. (85-00423) 218 
Rees, P a t r i c i a A. (84-09458) 78,114 
Reese, Debra A. (84-09574) 101 
Reeves, Tom C. (84-05599, 84-09909 & 84-11382) 31 
Reynaga, Candelario (82-10833) 219 
Richardson, Jack D. (84-13066 & 85-00971) -270 
Richmond, Daryl G. (83-08780) 220 
Riggins, Paul (84-0054M) 17 
Rock [77 Or App 469 (1986)] 319 
Rogers, Alfonso (83-07484) 3 
R o l l e r , Charles W. (82-08886 & 83-07686) 50,158 
Roppe, Arthur D. (85-00227) 118 
Rose, Robert M. [83-12041 & 77 Or App 167 (1985)] 285 
Rosenberg, Aloha J. (83-11817) 53 
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Rountree, D a r r e l l R. (84-06876) 222 
Sabol, Daniel J. (84-11114) 29,154 
Sanders, Loretta (84-0306M) 76,175 
Sargent, J e r r y W. (84-02567) 104 
Shoff, Roger A. (84-06347) 163 
Slotman, Robert L. (83-07660) 238 
Smith, Karola (84-05071) 76 
Sneed, Gerald L. (84-10713) 17 
Somers, Ronald M. [82-11066 & 77 Or App 259 (1986)] 292 
Sorbets, Gregg C. (84-09929 & 84-13329) 39 
S t a n c h f i e l d , Stanley C. (84-12187) 146 
Stenberg, James D. (85-01167 & 85-01168) 108 
Stern, Ray A. [83-05299 etc. & 77 Or App 607 (1986)] 327 
Stevens, B r e t t A. (84-12337) 110 
Stevens, Rickey A. (84-00419) 148 
S t i e h l , Theron W. (86-0022M) 188 
S t o v a l l , Pamela R. (84-13447 & 85-01254) 41 
S t r i n g e r , Marvin L. (85-05141) 245 
Swartzendruber, L.R. (85-04173 & 85-00437) 176 
Sylvester, Carol L. (83-11627) 247 
Taaffe, Stephen F. [83-09684 etc. & 77 Or App 492 ( 1 9 8 6 ) ] — 
Thompson, Vernita V. (84-04284) -152 
Vaandering, William G. (84-01302) 181 
Vahala, Donald A. (84-09255 & 84-11376) 114 
Vien, Vinchay H. (83-08846 & 83-09227) 54 
Waasdorp, David L. (85-02453) 81,133 
Walker, Jan D. (84-03771) 160 
Weaver, Keith A. (85-02138) 178 
Weiser, Yvonne (84-09826) 112 
White, Darold D. (Employer) (84-06054) 19 
White, Elizabeth M. (84-03175) 55 
Wiley, James W. [83-04506 & 77 Or App 486 (1986)] 320 
W i l l a r d , Clark H. (83-00576) 112,182 
Williams, Betty L. (80-10620) 224 
Williams, Mary E. (84-09596) 115 
Williams, Robert B. (TP-85007) 119 
Wine, J e r r y W. (82-10473, 84-04838 & 85-03699) 274 
Woodard, Craig M. (84-10949) 82 
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