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JAMES A. EVANS, Claimant
Malagon & Moore, Claimant's Attorneys
Dan Steelhammer (SAIF), Defense Attorney

Reviewed by the Board en banc

WCB 84-09673 
April 2, 1987 
Order on Review

The SAIF Corporation requests review of Referee 
Seymour's order that awarded claimant permanent total disability 
in lieu of awards totalling 65 percent (208 degrees) unscheduled 
permanent partial disability for his low back. The issue is 
extent of disability, including permanent partial disability.

Claimant originally injured hi 
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In November 1982, claimant returned to Dr. Hockey 
complaining of increased low back pain and pain in his right leg. 
He underwent another laminectomy at L4-5 in February 1983.
Claimant recovered slowly after this surgery and received 
vocational assistance through the Vocational Rehabilitation
Division (VRD). In January 1984, VRD recommended that claimant 
attend classes in order to obtain a GED. Claimant began attending 
classes, but dropped out within a couple of weeks with complaints 
of back pain. When his vocational counselor contacted him and 
discussed the matter with him, claimant told her that he "didn't 
see any reason* to attend the classes and obtain a GED.

In May 1984, Dr. Hockey declared claimant medically 
stationary and rated his permanent impairment as moderately 
severe. He added that claimant would not be able to return to 
heavy work. A panel of the Orthopaedic Consultants examined 
claimant in July 1984. They rated claimant's overall impairment 
as severe and that due to the May 1975 injury as moderate.

In November 1985, Dr. Hockey approved claimant's 
participation in a vocational training program for employment as 
an optical technician. After a number of months in the program, 
claimant complained that his back pain was being aggravated by the 
amount of sitting required. Dr. Hockey recommended pain center 
treatment.
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Claimant was evaluated by the staff of the Northwest 
Pain Center in June 1985. Dr. Rich, the staff neurologist, noted 
few objective findings and gave his impression as 'chronic 
mechanical low back pain* with minimal signs of nerve root 
irritation. Dr. Labs, the staff psychologist, interviewed 
claimant and administered psychological tests. She stated her 
findings as follows:

"Results of the psychological screening 
evaluation reveal an emotionally denying 
individual who appears to be well adjusted to 
his pain problem. He appears to be well 
ensconced in the disabled role and appears to 
be reinforced for such a view by his wife. He 
does not believe a self-management approach to 
his pain problems would be helpful to him as 
he does not believe himself to have a chronic 
pain problem. Thus, he appears to be 
rejecting of any attempts to change his manner 
of coping with his pain in any significant 
way. This is truly an unfortunate situation 
as [claimant] appears to be an intellectually 
capable individual who is relatively free of 
significant psychological pathology. It does 
appear that his disability is being maintained 
by secondary gains in the areas of relief from 
work pressures, financial compensation, and 
the meeting of underlying dependency needs.
Until [claimant] becomes motivated to take a 
more active role in his own rehabilitation, 
the prognosis for his improvement is, most 
unfortunately, poor. Thus, he does not appear 
to be a candidate for pain center admission at 
this time. "
Af
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ing supplies, keeping inventory and budgeting 
rvisory duties. The deadline for submitting 
the position was January 10, 1986. On January 6, 

lor forwarded an application form to claimant with 
complete it and return it to the counselor in time 
the deadline. When the deadline arrived and 
returned the application, the vocational 

oned claimant. Claimant told the counselor that 
the matter with his attorney and his attorney had
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advised him not to complete the application. A few days later , ^ the counselor received a letter from claimant's attorney which 
stated in pertinent part:

"The job description for maintenance 
supervisor includes specific duties that are 
obviously beyond [.claimant’s] physical 
capacity. Therefore, I.am advising him not to 
complete the application. If you have some 
vocational ideas that are well within 
[claimant's] physical capacities, please let' 
him know. But if you want him to apply for 
every job that may be available in, this 
community, no matter what the job duties and 
physical qualifications necessary for the job,
I think your vocational assistance merely 
amounts to harassment and constitutes a 
hardship on my client."
In early 1986, claimant's vocational consultant began 

exploring clerical and accounting positions as a possible 
vocational alternative and recommended that claimant obtain a GED 
as the first step toward such a possibility. Claimant refused, 
stating that he saw no reason to obtain a GED certificate. When 
sales was suggested as a possible vocational alternative, claimant 
stated he would not "be a salesman".

At the hearing, which was held in March 1986, a 
vocational specialist, Mr. McNaught, testified on claimant's 
behalf. Based upon physical limitations described to him by 
claimant and the various social and vocational factors involved in 
the case, Mr. McNaught did not think that claimant was capable of 
gainful and suitable employment without some form of vocational 
training. On cross-examination, Mr. McNaught conceded that if the 
physical limitations described to him by claimant were 
significantly inaccurate, his opinion regarding claimant's 
employability would be different.

Claimant did not testify as part of his case in chief.
Be was, however, called as a witness by SAIF. Claimant testified 
that his physical abilities were very limited and denied 
participating recently in any significant physical activity. VJhen 
asked specifically about whether he had done any painting 
recently, claimant unequivocally stated that he had not. Counsel 
for SAIF then asked claimant whether he had in fact painted the 
interior of a particular residence during the previous two weeks. 
Claimant admitted that he had, but stated that his wife had done 
most of the work.

I SAIF then called an investigator to the stand. The 
investigator described activities which suggested that claimant 
had painted the interior of two different structures over a period 
of several days by himself.

Emphasizing the testimony of the vocational specialist, 
Mr. McNaught, the Referee concluded that claimant was entitled to 
an award of permanent total disability. He dismissed the 
testimony of SAlF's investigator as nothing more than evidence of 
"puttering" by claimant. He made no credibility findings.

A worker who seeks an award of permanent total 
disability must establish that he is permanently incapacitated
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from regularly performing work at a gainful and suitable 
occupation. ORS 656.206{1)(a). He must also establish that he is 
willing to seek regular gainful employment and that he has made 
reasonable efforts in that direction, ORS 656.206(3).

After our de novo review of the record, we conclude that 
claimant has failed to establish entitlement to the award of 
permanent total disability granted by the Referee. The medical 
evidence does not support such a conclusion. Dr. Hockey rated 
claimant's impairment due to the 1975 industrial injury as 
moderately severe and stated that claimant was incapable of heavy 
work, but gave no hint that he considered claimant incapable of 
performing work in some lighter category.

m

Neither does the vocational evidence provide 
the Referee's award. Claimant has failed to cooperate 
vocational rehabilitation efforts since his most recen 
aggravation. He has made no reasonable effort to sear 
work. As for the testimony of Mr. McNaught to the eff 
claimant is permanently and totally disabled without f 
vocational training, that testimony was based upon phy 
limitations described by claimant. For the reasons di 
earlier, we question claimant's statements regarding h 
limitations. We conclude, therefore, that claimant ha 
establish entitlement to an award of permanent total d 
Hence, we proceed to a determination of the extent of 
permanent partial disability.
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In rating the extent of claimant's unscheduled permanent 
partial disability for his low back, we consider his physical 
impairment as reflected in the medical record and the testimony at 
the hearing and all of the relevant social and vocational factors 
set forth in OAR 436-30-380 et seq. We apply these rules as 
guidelines, not as restrictive mechanical formulas. See Harwell 
V. Argonaut Insurance Co., 296 Or 505, 510 (1984); Howerton v. SAIF, 70 Q~r~App 99, 102 (1984 ).

Claimant was 51 years old at the time of the hearing.
He is of average intelligence and has a sixth grade education.
The evidence indicates that despite his limited education, 
claimant reads at high school level and is capable of learning new 
information and skills. His work history is mainly in the area of 
welding, but includes considerable supervisory experience.

Following our review of the medical and lay evidence 
relating to claimant's May 1975 injury, we conclude that 
claimant's low back impairment is in the lower portion of the 
moderately severe range. Exercising our independent judgment in 
light of this impairment and the relevant social and vocational 
factors, we conclude that an award of 75 percent (240 degrees) 
adequately and appropriately compensates claimant for the 
permanent loss of earning capacity due to his industrial injury of 
May 1975. To date, claimant has been awarded a total of 65 
percent (208 degrees) for his 1975 injury. Claimant, therefore, 
is currently entitled to an additional 10 percent (32 degrees).
See ORS 656.222.

SAIF is not authorized to offset compensation paid 
pursuant to the Referee's award of permanent total disability 
against the additional compensation granted by this order. United 
Medical Laboratories v. Bohnke, 81 Or Ap 144, 146 (1986).
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ORDER

m
The Referee's order dated April 15, 1986 is modified.

In lieu of permanent total disability, claimant is awarded 10 
percent (32 degrees) unscheduled permanent partial disability in 
addition to the 65 percent (208 degrees) previously awarded for 
his May 1975 injury, claimant's attorneys fee shall be adjusted 
accordingly.

Board Member Lewis dissenting:
I respectfully dissent. Claimant has undergone four 

back surgeries since the 1975 injury. Orthopaedic Consultants 
rated his impairment as severe. His limitations preclude him from 
sitting more than a half hour and standing for shorter periods.
He must also periodically lie down. At the time of hearing, 
claimant was 51 years old with a sixth grade education. He has no 
transferable skills.

Claimant has the burden to establish that he is willing 
to seek regular gainful employment and that he has made reasonable 
efforts to obtain such employment, ORS 656.206(3). However, he 
may be excused from this requirement of seeking regular gainful 
employment if he establishes it would be futile. Butcher v. SAIF, 
45 Or App 146 (1983 ) .

Based on a combination of claimant's severe disability, 
his age, education, adaptability to nonphysical labor and other 
nonmedical factors, I would find him permanently and totally 
disabled. Therefore, I would affirm the well reasoned opinion of 
the Referee.

BARRY A. HOWARTH, Claimant WCB 86-06650
Horton & Koenig, Claimant's Attorneys April 2, 1987
Moscato & Byerly, Defense Attorneys Order on Review

The insurer has moved the Board for an order 
claimant's request for Board review on the ground that

dismissing 
a copy of

the request was not timely mailed to the parties, 
granted.

The motion is

The Referee’s order 
timely mailed his request for 
The Board received the request 
acknowledgement of service nor 
by mail was provided with the 
letter acknowledging the reque 
January 21, 1987. This letter 
counsel on January 22, 1987. 
of claimant's request for revi 
counsel, the insurer's counsel 
review on February 4, 1987.

issued December 17, 1986. Claimant 
Board review on January 15, 1987. 
on January 16, 1987. No 
a certificate of personal service 
request. A computer generated 
St for Board review was mailed on 
was received by the insurer's 
This was the insurer’s first notice 
ew. After contacting claimant's 
received a copy of the request for

In response to the insurer's motion, claimant's attorney 
states that "to the best of [his] knowledge and belief,*

request for Board review was provided to 
In addition, claimant's attorney asserts 
s policy to send copies of all 
interested parties. Recognizing that 
reception of mail, claimant submits that it

to have the appeal dismissed.

appropriate notice of 
the insurer by mail, 
that it is his office 
correspondence to all 
problems arise in the 
■would work a substantial injustice
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A Referee's order is final unless, within 30 
the date on which a copy of the order is mailed to the 
one of the parties requests Board review under ORS 656 
656.289(3). Requests for Board review shall be mailed 
Board and copies of the request shall be mailed to all 
the proceeding before the Referee. ORS 656.295(2 ) (4 ).

days after 
parties, 
,295. ORS 
to the 
parties to

In Argonaut Insurance v. King, 63 Or App 847, 852 
(1983), the court held that "compliance with ORS 656.295 requires 
that statutory notice of the request for review be mailed or 
actual notice be received within the statutory period." In King, 
the request for review was timely, but copies of the request were 
never sent to the other parties. The "actual notice" referred to 
by the court was the Board's computer generated acknowledgment 
letter, which the evidence established was received by the insurer 
more than 30 days after the Referee's order was mailed. Inasmuch 
as the notice of the request for review was untimely, the,court 
found that the Board lacked jurisdiction to consider the appeal.

Here, no contention is made that the insurer received 
actual notice of the request for Board review within the statutory 
period. Therefore, in order to comply with the requirements of 
ORS 656.295, the record must establish that notice of the request 
for review was timely mailed to the insurer. This record fails to 
do so.

It is apparently the office policy of claimant's counsel 
to submit copies of all correspondence to the insurers. Yet, 
neither an acknowledgement of service nor proof of service by mail 
accompanied claimant's request for Board review. See OAR 
438-11-035(2)(b). Moreover, other than by affidavit, claimant's 
counsel has submitted no documents that would support his 
contention that a copy of the request for Board review was mailed 
to the insurer. When this sparse evidence is compared to the 
insurer's representation that it did not timely receive a copy of 
the request for review and the lack of proof of service, we are 
forced to conclude that claimant has failed to timely comply with 
the notice requirements of ORS 656.295.

Accordingly, claimant's request for Board review is 
dismissed for lack of jurisdiction. The Referee's order is final 
by operation of law.

m

IT IS SO ORDERED.

JANET K. JACKSON, Claimant WCB 85-03945
Pozzi, et al., Claimant's Attorneys April Z, 1987Gretchen Wolfe (SAIF), Defense Attorney Order on Reconsideration

Claimant has requested reconsideration of that portion 
of our Order on Review dated March 4, 1987 that awarded no penalty 
and attorney fee for the SAIF Corporation's late denial of 
claimant's aggravation claim. We reversed the Referee's award of 
a penalty and attorney fee as SAIF had paid interim compensation 
between the date that the aggravation claim was filed and the date 
the denial issued. We concluded that there was no compensation 
then due upon which to base a penalty. EBI Companies v. Thomas,
66 Or App 105 (1983).

Claimant requests that an additional penalty be assessed 
against outstanding medical expenses existing when the claim was

-282-

m



m

found compensable. Claimant admits that the insurer has no duty 
to pay interim compensation for medical services pending 
acceptance or denial of the aggravation claim. See Anderson v. 
SAIF, 79 Or Ap 345 (1986); Poole v. SAIF, 69 Or App 503 (1984). liowever, she asserts that the meal"cai expenses became due and 
payable at the time the denial was set aside. We acknowledge the 
argument, but find it unnecessary to reach this issue.

Here, there is no evidence that medical services were 
unpaid before or after the denial. Thus, the record fails to 
establish the existence of unpaid medical bills upon which to base 
the award of an additional penalty.

Furthermore, claimant was awarded a 25 percent penalty 
and a related attorney fee assessed upon the temporary total 
disability due from March 25, 1985 to April 17, 1986, We are 
constrained by statute to award only a single maximum penalty 
consisting of 25 percent of the compensation then due. ORS 
656.262(10); Marlene W, Ritchie, 37 Van Natta 1088, 1097 (1985). 
The record establishes that the maximum penalty was assessed 
against all the compensation to be then one. Therefore, even if 
second penalty were appropriate, there are no additional amounts 
upon which to assess it.

Accordingly, claimant's request for reconsideration is 
granted. Our prior order is withdrawn. On reconsideration, as 
supplemented herein, we adhere to and republish our prior order, 
effective this date.

IT IS SO ORDERED

WCBFREDERICK E. OZAN, Claimant 
Dennis H. Henninger, Claimant's Attorney 
Ruth Cinniger (SAIF), Defense Attorney 
David 0, Horne, Defense Attorney

Reviewed by Board Members McMur.do and Lewis.

85-02750, 85-03094, 85-11360 
S 85-11361 

April 2, 1987 
Order on Review

The SAIF Corporation requests review of that portion of 
Referee Pferdner's order that awarded claimant a $750 attorney 
fee. The issue is attorney fees.

Claimant suffered 
condition in late 1984. As 
prior employers. The Wausau 
responsibility for the condi 
in February 1985. SAIF deni 
second employer in June 1985 
denials. In September 1985 
656.307 designating SAIF as 
hearing solely on the issue 
of claimant's low back condi

an aggravat 
a result, h 
insurance 

tion on beh 
ed responsi 
. Claimant 
an order wa 
the paying 
of responsi 
tion.

ion of his low back 
e filed claims with two 
Company denied 
alf of the first employer 
bility on behalf of the 
timely appealed both 

s issued pursuant to ORS 
agent. This claim came to 
bility for the aggravation

We modify the Referee's award of attorney fees. 
Responsibility was the sole issue at hearing. Claimant, 
therefore, was a nominal party and not entitled to an insurer-paid 
attorney fee. Petshow v. Farm Bureau.Ins. Co., 76 Or App 563 
(1985); Pamela R. Stovall, 38 Van Natta 41 (1986). However, 
claimant's attorney took affirmative and substantive steps to ha.ve 
a paying agent named pursuant to ORS 656.307. Consequently, his 
attorney is entitled to an attorney fee for his services in
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obtaining the .307 order to be paid from claimant's 
See Mark L. Queener, 38 Van Natta 882 (1986); Bruce 
Van Natta 1024 (1986). Our review of the file 
is a reasonable attorney fee for services 
order.

ORDER

compensation. 
Hatelli, 3 8 

indicates that $250 
in obtaining the .307

m
The Referee's order dated August 15, 1986 is modified. 

In lieu of that portion of the order that awarded claimant an 
insurer-paid attorney fee, claimant's attorney is allowed 25 
percent of claimant's compensation, not to exceed $250 for 
services prior to hearing in procuring an order designating a 
paying agent under ORS 656,307. The remainder of the order is 
affirmed.

BARBARA T. CHILLA, Claimant 
Malagon & Moore, Claimant's Attorneys 
Roberts, et al., Defense Attorneys

WCB 85-05506 
April 3, 198/ 
Order on Review

Reviewed by Board Members Ferris and McMurdo.
The insurer requests review of Referee Seymour's order 

that set aside its denial of claimant's occupational disease claim 
for a stress-related condition and awarded a $10,000 attorney 
fee. The issues are compensability and attorney fees.

The Board adopts the Referee's findings of fact as 
summarized and augmented by this order.

Claimant worked as a school teacher for the Coos Bay 
School District since 1971. The record reflects that she first 
treated for her mental disorder in the early seventies.
Dr. Holland, a psychiatrist, treated claimant from October 1977 to 
January 1979 and diagnosed a personality disorder. The 
personality disorder was related to a variety of different sources 
of stress, but no claim was filed with the school district. In 
the fall of 1981, claimant had an exacerbation of her mental 
condition and, following the advice of her family physician 
Dr. Potter, began working only three-fourths time.

During the period claimant worked for the school 
district she was transferred numerous times. In 1982 she was 
assigned to an elementary school where she continued to work 
three-fourths time. Soon after her assignment to the elementary 
school, claimant learned that the new principal was to be 
Ms. Merchant. Claimant had experienced difficulties with 
Ms. Merchant earlier in her career and perceived her to be 
"against her." Despite her fears, the 1982-83 and 1983-84 school 
years passed smoothly. Claimant testified that Ms. Merchant had 
treated her fairly over the two-year period. Eventually, at the 
request of Ms. Merchant, claimant returned to working full time, 
beginning in the fall of 1984.

At the start of the 1984 school year, a change was made 
in the way claimant was to teach her remedial reading students.
In the past, the remedial students had come to claimant's 
classroom for her assistance. Under the new plan, claimant was to 
attend the classroom of the student needing the help. The change 
necessitated the coordination of claimant's schedule with that of
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the other teachers. Consequently, claimant was asked by 
Ms. Merchant to make a schedule. Claimant found the making of 
this schedule to be a frustrating and stressful event. It was 
only after Ms. Merchant had set a deadline that the schedule was 
made.

m

In November 1984, Ms. Merchant submitted a counseling 
memo concerning claimant's three tardies. After a discussion, 
claimant insisted that a meeting be held between the principal, 
herself, and her union representative. The result of the meeting 
was that claimant was to have no additional "unexcused* tardies 
and was required, like the other teachers, to sign the attendance 
book daily. Unlike the other teachers, however, she was required 
to sign the book upon entering the school building. She was also 
required to have weekly meetings with Ms. Marchant. Claimant 
perceived this incident as part of a general scheme of harassment 
to force her from her position. This conclusion was reinforced by 
claimant's observation of a question mark written in next to the 
word "ill* by the assistant principal after she had called in 
sick. She felt the validity of her excuse was being questioned.

Shortly before Christmas, claimant had another encounter 
with Ms. Marchant. The students were given a treat of watching a 
movie. Claimant had released her remedial reading students also 
to watch the movie. Ms. Marchant did not agree with claimant's 
decision and a confrontation ensued. At this point, claimant 
became very upset and called her supervisor to ask for a 
transfer. He told her not to worry about the situation and that 
things would be better after the Christmas break.

Following the Christmas break, claimant continued to 
believe that she was under close scrutiny with an underlying 
conspiracy to remove her from her job. In late January claimant 
returned to her family physician, Dr. Potter, and reported that 
she was suffering considerable stress from her work at school.
Dr. Potter referred claimant to Dr. Davis, a psychiatrist.
Dr. Davis authorized a medical leave of absence on February 5, 
1985. Claimant filed an occupational disease claim for a stress 
related condition in April 1985. The insurer denied this claim in 
May 1985 and claimant timely requested a hearing.

Claimant treated for her condition with psychiatrists 
Davis and Martin. She was examined at the insurer's request by 
Dr. Parvaresh, also a psychiatrist. Based on the medical 
evidence. Dr. Parvaresh persuasively concluded that claimant 
suffered from a preexisting chronic anxiety tension state, dating 
back to 1970, which is aggravated whenever she is exposed to any 
degree of stress. Further, claimant's makeup results in her 
misperceiving herself and the way in which other people assess 
her. Although not suffering true paranoia, claimant was described 
by Dr. Parvaresh as having a "suspicious" nature causing her to 
view her surrounding environment as hostile.

Dr. Parvaresh opined that claimant reacts to anything 
adverse in her environment whether it is at home, in a personal 
situation or at work. He stated that the three sources were 
pretty much inseparable in terms of contribution to the 
condition. Dr. Parvaresh was asked the ideal way for an employer 
to deal with a person like claimant. He stated that she would 
need a very structured job that left little room for 
miscalculation or misperception. Further, she would need a clear
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chain of authority. Ideally, her immediate authority would be one 
person who is a good communicator. The goal of these changes 
would be to limit claimant's ability to misperceive her 
environment and avoid aggravating her anxiety tension state.

In order to establish the 
disorder, claimant must prove that: 
conditions of her work, when viewed 
producing stress; and (2) the real 
employment were the major contribut 
disorder. McGarrah v. SAIF, 296 Or 
Northwest Bell, 67 Or App 766 (1984 
must be objective in that they must 
effect on the worker is measured by 
rather than by an objective standar 
would have caused disability in the 
SAIF, 78 Or App 167, 170 (1986).

compensability of a mental 
(1) the real events or 

objectively, were capable of 
stressful conditions of her 
ing cause of her mental 
145 (1983); Leary v. Pacific 

). The stressful conditions 
be real, however, the medical 
the worker's actual reaction, 

d of whether the conditions 
average worker. Petersen v.

The source of claimant's stress centers around the 
misperception of her work environment. Claimant viewed many of 
the events surrounding her work as part of a larger conspiracy to 
remove her from her job. However, the Referee listened to 12 
witnesses and 14 hours of claimant's testimony and came to the 
opposite conclusion. He stated:

■I do not believe that anyone in the school 
district was "out to get" the claimant.
Contrary to the claimant's beliefs, her 
principal, Mrs. Marchant, was not only not 
"out to get" her, but was making an effort 
to have her befriended by some of the other 
teachers."

Like the Referee, we conclude that claimant's misperception of a 
conspiracy at work was the major contributing cause of the 
aggravation of her preexisting anxiety tension state.
However, we do not conclude that the real events and conditions of 
her work, when viewed objectively, were capable of producing 
stress. Consequently, we reverse the Referee.

Claimant cites numerous events taking place over her 
entire career at the Coos Bay School District that, combined with 
her preexisting condition, caused her to incorrectly believe that 
a conspiracy existed to remove her from her teaching position. 
These included: an effort in 1974 to prevent her from obtaining
tenure; her repeated transfer to different schools within the 
school district; the appointment of her perceived nemesis,
Ms. Marchant, as principal; difficulties coordinating her school 
schedule with the other teachers; the counseling memo concerning 
her lateness; and the altercation with the principal over allowing 
her students to view a movie. Claimant asserts that all of these 
are "real" events that caused the worsening of her preexisting 
anxiety tension state.

Relying on Petersen, supra., claimant argues that 
whether these events, when viewed objectively, are capable of 
causing stress depends upon her reaction. Claimant apparently 
argues that if she has a reaction caused by real events at work, 
then those real events are, ipso facto, stressful. We disagree 
and find that claimant overstated the holding in Petersen.

Acceptance of claimant's position would result in an
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objective test viewed through the subjective eyes of the 
claimant. Such a conclusion creates an entirely subjective test 
diluting the requirement that events, when viewed objectively by 
the finder of fact, actually cause the stress. This result would 
be contrary to the clear two part test established by the McGarrah 
court. '

Claimant's misperception of the events surrounding her 
job resulted in her detecting a conspiracy where none existed. We 
conclude that these events, when viewed objectively, are not 
capable of causing stress. Each of the events described herein 
are standard fare for an elementary school teacher. Further, many 
of the events claimant perceived as part of a conspiracy were, in 
reality, designed to assist claimant in interacting with the other 
teachers. Claimant's disability is due solely to her 
misperception of nonstressful work conditions and her imagined 
conspiracy. Therefore, claimant has failed to establish that her 
claim is compensable.

ORDER
The Referee's order dated March 25, 1986 is reversed.

BETTY L. JUNEAU, Claimant 
Michael B. Dye, Claimant's Attorney 
Foss, et al., Defense Attorneys

Reviewed by Board Members Lewis and McMurdo.

WCB 85-12126 
April 5, 1987 
Order on Review

Claimant requests review of those portions of Referee 
Howell's order that: (1) declined to award temporary disability
for the period October 31, 1983 to May 22, 1986; and (2) refused 
to assess a penalty and attorney fee for improper claims 
processing. The issues are temporary disability, penalties and 
attorney fees.

The Board affirms that portion of the order that 
declined to award temporary disability between October 31, 1983 
and May 22, 1986. However, we reverse that portion of the order 
that awarded no attorney fee for improper claim closure.

Claimant coinpensably injured her left knee in December, 
1975. She received a Determination Order in 1980 that awarded her 
45 percent permanent disability for the loss of the left leg. The 
award was increased by a 1982 Referee's order.

Subsequently, claimant filed a new claim for back 
complaints and sensory changes in both arms and legs. In addition 
she filed separate claims for her right knee and a fibrositis 
condition. Claimant alleged that all of these claims were related 
to her industrial injury. The self-insured employer denied the 
three new claims and claimant requested a hearing.

Hearing was held on July 15, 1985. The issues were:
(1) the propriety of the three denials; (2) extent of scheduled 
disability; (3) entitlement to interim compensation; and (4) the 
compensability of medical services. Due to the possibility that 
one of the denials might be set aside, the employer attempted to 
present evidence that claimant had withdrawn from the labor force- 
and was not entitled to temporary disability benefits consistent
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with Outright v. Weyerhaeuser Co., 299 Or 290 (1985). The Referee 
concluded that such evidence might be relevant in a future 
proceeding, but it was not relevant to issues then in dispute.

The Referee set aside the denial of claimant's right 
knee condition and affirmed the other two denials. The Referee 
also ordered that interim, compensation be paid from August 19,
1983 to October 31, 1983 and that a 25 percent penalty and related 
attorney fee be assessed for the employer's failure to timely pay 
this interim compensation. The order further stated that, "filing 
of an appeal by the employer will not stay payment of compensation 
to the claimant.*

The employer requested review of the order and on 
May 22, 1986 we reversed the Referee’s order finding the right 
knee compensable, but affirmed the penalty and attorney fee for 
the failure to pay interim compensation. Betty L. Juneau, 38 Van 
Natta 553 (1986). Pending review, the employer neither paid 
compensation nor processed the claim pursuant to ORS 656.268. As 
a result, claimant sought to enforce the Referee's original order 
regarding the payment of benefits not stayed pending appeal and 
the award of penalties and attorney fees affirmed by our order on 
review. Specifically, claimant asserted entitlement to: (1)
temporary disability from October 31, 1983 until the May 22, 1986 
Board order; (2) penalties and attorney fees for the employer's 
failure to pay the interim compensation and an accompanying 
penalty and attorney fee pursuant to the prior Referee’s order; 
and (3) a penalty and attorney fee due to the employer's failure 
to submit this claim for closure prior to May 22, 1986.

The Referee concluded that claimant had withdrawn from 
the labor force in January 1981 or earlier. As a result, he found 
she ,was not entitled to additional temporary disability after 
October 31, 1983. Outright v. Weyerhaeuser Co., 299 Or 290 ( 1985 ); Karr v. SAIF, 7 9 Or App" ^50 (198'6T. He do not disturb 
that portion of the Referee's order.

The Referee also awarded a 25 percent penalty for the 
employer's unreasonable refusal to pay interim compensation 
pursuant to the September 4, 1985 Opinion and Order. VJe affirm 
that portion of the Referee's order with the following comment.

After the September 4, 1985 Opinion and Order and 
pending Board review, the employer was obligated to pay all 
compensation as required by ORS 656.313(1) and (4). Interim 
compensation is "compensation" within the meaning of ORS 
656.313(4). Jones v. Emanuel Hospital, 280 Or 147 (1977); Howard 
E. Hughes, 38 Van Natta 434, 436 (1986). In our May 22, 1986 
order, we specifically affirmed the award of the penalty and 
attorney fee for the employer's failure to pay this interim 
compensation. Betty L. Juneau, 38 Van Natta at 556.
Consequently, at the time of hearing, the employer was obligated 
to pay the penalty, attorney fee and interim compensation directed 
by the September 4, 1985 order.

The employer offered no explanation for why it has 
failed to comply with the Referee's prior order or our previous 
order. The Referee's assessment of an additional 25 percent 
penalty for the unpaid interim compensation from August 19, 1983 
to October 31, 1983 and a related attorney fee is appropriate.
See Flora I, Johnston., 38 Van Natta 920 (1986).
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We reverse the Referee’s failure to award an attorney 
fee for improper claims processing.

The Referee correctly concluded that after the 
September 4, 1985 Opinion and Order the employer had an obligation 
to process the claim to closure pursuant to ORS 656.268. The 
employer failed to do so. As a result, the Referee concluded that 
claimant was entitled to a penalty and attorney fee for the 
unreasonable delay in submitting the claim to closure. See Lester 
V. Weyerhaeuser Co., 70 Or App 307 (1984); Harold Lester, 37 Van 
Natta 745 (1985). However, the Referee could- find no compensation 
then due that resulted from the period of the delay. Therefore, 
the Referee concluded that there was no compensation upon which to 
base a penalty.

We agree with the Referee’s assessment of this issue. 
However, even when there are no amounts upon which to base the 
award of a penalty, claimant is still entitled to an attorney 
fee. Spivey v. SAIF, 79 Or App 568 (1986); Hutchinson v.
Lousiana-Pacific Corp., 81 Or 'App 162 (1986); Wilma K, Anglin, 39 
VanTNatta” 7 3 (1987 ); But see Hiller v. SAIF, 78 Or App 1258 
(1986). In determining a reasonable attorney fee, we consider the 
factors set out in Barbara A. Wheeler, 37 Van Natta 122 (1985). Applying the Wheeler tac~tbrs to the tacts in our case, , we conclude 
that $400 is a reasonable attorney fee for services rendered 
through hearing.

ORDER
The Referee's order dated July 21, 1986 is affirmed in 

part and reversed in part. That portion of the order that 
declined to award an attorney fee for improper claims processing 
is reversed. Claimant is awarded a $400 attorney fee'to be paid 
by the self-insured employer. The remainder of the order, as 
supplemented, is affirmed.

JOHN F. SMITH, Claimant
Susan M. Connolly, Claimant's Attorney
Garrett, et al., Defense Attorneys

WCB 85-13742 
April 6, 1987Order Denying Request to Dismiss

The Board has received the employer's request to dismiss 
claimant's request.for Board review on the grounds claimant has not 
filed his appellant's brief.

There is no requirement in the workers' compensation law or 
the Board rules which indicates that a brief must be filed by 
appellant or respondent before the Board will review the case. ORS 
656.295(5). While briefs are a significant aid in the review 
process, the failure to file a brief is not grounds for dismissal of 
a request for review. The request for dismissal hereby is denied.

IT IS SO ORDERED.
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BRUCE BASHAM, Claimant 
Jerry Gastineau, Claimant's Attorney 
Brian' Pocock, Defense Attorney 
Art Stevens (SAIF), Defense Attorney

WCB 85-06435 & 86-03198 
April 7, 1987 
Order on Review

Reviewed by Board Members Ferris and Lewis
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The Board affirms that portion of the Referee's order 
that: (1) found Aetna responsible for claimant's condition; (2)
awarded no penalties and attorney fees for alleged improper claims 
processing; and (3) awarded no attorney fee for claimant's 
attorney's services at the hearing.

The Board modifies that portion of the Referee's order 
that awarded an insurer-paid attorney fee for services rendered by 
claimant's attorney in procuring the .307 order. Although this 
issue was not raised by the parties on review, we may make such 
disposition of the case as we determine to be appropriate.
Destael v. Nicolai Co., 80 Or App 596, 600-01 (1986); Miller v.' 
SAIF, 78 Or App 158, 161 (1986).

The Referee's order issued on August 1, 1986. That same 
day, the Board decided the case of Mark L. Queener, 38 Van Natta 
882 (1986). In Queener, we held that attorney fees awarded for 
services rendered prior to the issuance of a .307 order are
payable out of, not in addition to, a claimant's award of 
compensation. ORS 656,386(1) and (2).’ Thus, the Referee's award 
of an $800 attorney fee is modified to reflect an award of 25 
percent of claimant's compensation, not to exceed $800.

ORDER

m

The
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Referee's order dated August 1, 1986, is 
. _jied in part. In lieu of the Referee's award of 

insurer-paid attorney fee, claimant's attorney is awarded 25 
percent of claimant's compensation, not to exceed $800, for

prior to hearing in procuring
paying agent under ORS 656.307. 
order is affirmed.

an order 
The remainder of
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IRENE JENSEN, Claimant
Peter 0. Hansen, Claimant's Attorney
Gai'l M. Gage (SAIF), Defense Attorney

Reviewed by Board Members’

WCB 86-03379 
April 7, 1987 
Order on Review 

Ferris and McMurdo.
The SAIF Corporation requests review of Referee Galton's 

order that set aside its "de facto" denial of claimant’s 
occupational disease claim for a "postural or chronic low back 
strain and cervical strain" and remanded the claim to 
payment of temporary disability compensation. The issues 
compensability and temporary disability compensation.

SAIF for 
are

Claimant, 53 years of age at the time of hearing, began 
working for the Employment Division of the State of Oregon in 
1975. For the first five years of her employment, she worked in 
the Employment Services Department. Her work involved screening 
unemployed persons and referring them to potential employers. 
Claimant testified that she experienced no significant back pain 
during this time.

In late 1980, 
Unemployment Claims Depa 
of unemployment claims, 
contact, sometimes with 
on the job, claimant dev 
hospitalized in mid-1981 
orthopedic surgeon. Dr. 
claimant had experienced 
years, but that her curr 
most severe flare-up tha 
denied any acute trauma. 
L5-S1 disc. Dr. Cochran 
recommended conservative

claimant was transferred to the 
rtment. Her job involved the processing 
This, work involved a good deal of public 

hostile persons. After a number of months 
eloped severe low back pain and was 
under the care of Dr. Cochran, an 
Cochran's initial report stated that 
intermittent back pain for four or five 

ent episode of back pain represented the 
t she had ever experienced. Claimant 

X-rays revealed marked narrowing of the 
diagnosed degenerative disc disease and 
treatment.

Claimant was off work for a few weeks and then returned 
to light duty. After several weeks on light duty, she returned to 
her regular work. After another several weeks, claimant's back 
pain began to return. She sought a transfer back to her previous 
job in the Employment Services Department, but no positions were 
available. After discussing the situation with Dr. Cochran, 
claimant decided to quit her job in August 1981.

After leaving her job at the Employment Claims 
Department, claimant worked with her husband in his nursery 
business. This work primarily involved the propagation of small 
plants. Claimant testified that this job was neither physically 
nor mentally stressful and that she experienced little or ho back 
symptoms during this period.

In January 1983, a year and a half 
Employment Claims Department, claimant retur 
same department and performed the same kind 
different office. After a few months, her 1 
and in July 1983 she visited the emergency r 
by Dr. Miller, a neurosurgeon. Dr. Miller d 
lumbar disc disease and recommended conserve 
a couple of weeks off, claimant attempted to 
soon began missing work again because of bac 
briefly reduced her hours to part time and e 
with the Employment Claims Department in Aug
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The medical reports indicate that claimant began to 
complain of neck pain in addition to low back pain several months 
before quitting. Claimant underwent a myelogram in May 1984 which 
was indicative of some degenerative arthritis in her neck, but was 
otherwise negative. Within a few weeks after she left work, 
claimant’s back and neck pain decreased markedly to what appears 
to be their preexacerbation levels. Claimant ultimately filed her 
workers' compensation claim in December 1985.

October 1 
events wh 
October 1 
died and 
1985, Dr. 
flare-up 
and washi 
mild neck

Dr. Hoppert, a 
984. His chart 
ich adversely a 
984, Dr. Hopper 
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ct a number of nonindustrial 
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imant's back pain. In August 
t had experienced an acute • 
sework which included canning 
month, claimant sustained a 

s rearended.

m

The,record contains opinions by two physicians regarding 
the causal connection between claimant's low back and neck 
conditions and her work activity at the Employment Claims 
Department. The first of these is Dr. Lahti, a family 
practitioner who began assisting in claimant's treatment in May 
1983. In a report dated January 20, 1986, Dr. Lahti used the 
terms degenerative cervical disc disease, osteoporosis and chronic 
low back strain to describe claimant's condition. On the 
causation question, he remarked: "I can only state that the
patient states that what she is required to do on her job makes

major contributing factor of her 
. . I • can only reiterate what I have
states that her symptoms are made 
In a later report, Dr. Lahti 

clarified his opinion. He stated'his diagnosis at that time as 
degenerative disc disease and opined that the symptoms of this 
condition, but not the condition itself, had been worsened by her 
work activity.

The other physician to give an opinion on the causal 
connection between claimant's back and neck conditions and her 
employment was Dr. Langston, a consulting orthopaedic surgeon. He 
stated:

her pain worse. I doubt the 
condition was due to work'. . 
said before, that [claimant] 
worse when she is working."

■[Claimant] gives a history that is 
compatible with postural strain superimposed 
upon degenerative disc disease as a result 
of her work activities of standing long 
periods of time, sitting, bending or 
lifting. ...
"The occupation she has been able to obtain 
has not permitted her to vary her positions 
and the resulting factor is low back pain 
which is compatible with the physical 
condition that exists. Her work activity 
would only make her temporarily 
symptomatic. I know of no evidence that 
this would produce any worsening in her 
degenerative disc disease.
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"With respect to the neck area, at this time 
the examination is entirely normal and she 
does have degenerative disc disease on her 
x-ray at a very common level, C5-C6. There 
is no recommended treatment at this time.
The work condition would only make her 
temporarily symptomatic but not contribute 
to the cause or development of her neck or 
back condition. There is no scientific 
evidence to prove- that such work activity 
would worsen her underlying pathology of 
degenerative disc disease."
At the hearing, claimant indicated that the standing and 

especially the stress associated with her work at the Employment 
Claims Department were the causes of her back pain. Based upon 
his assessment of claimant's attitude, appearance and demeanor, 
the Referee found claimant "an entirely credible and reliable 
witness." We accept the Referee's credibility finding.

The Referee concluded that claimant's degenerative disc 
disease was not compensable. He went on to find, however, from 
the reports of Drs. Lahti and Langston, that claimant had 
sustained a "postural or chronic low back strain and cervical 
strain." The Referee concluded that claimant's work activity was 
the major contributing cause of these conditions and ordered SAIF 
to accept them. As part of his order, the Referee stated: "Upon
written verification by Dr. Lahti of claimant's temporary total 
disability due to her compensable claim, SAIF forthwith shall pay 
claimant same. Filing a Request for Review shall not stay payment 
of compensation to claimant. ORS 656.313(1)."

On Board review, SAIF argues that the Referee 
misconstrued the medical reports by Drs. Lahti and Langston. We 
agree. Both Dr. Lahti and Dr. Langston used the term "strain" at 
some point in their reports. From the contexts in which the term 
was used, however, it is clear that both, doctors were referring to 
the symptoms of claimant's degenerative disc disease and not to 
some separate condition or conditions. Both doctors also state 
unequivocally that claimant's degenerative disc disease was not 
pathologically worsened by. her work activity. This conclusion is 
reinforced by the rest of the medical and lay evidence which 
indicates nothing more than a symptomatic worsening of .claimant's 
preexisting degernerative disc disease. Under these 
circumstances, claimant has failed to prove a compensable 
occupational disease. See Wheeler v. Boise Cascade, 298 Or 452 
(1985); Weller v. Union Carbide Co., 288 Or 27, 35 (1979).

SAIF also contends that the Referee erred in ordering it 
to pay claimant temporary • total disability compensation in 
connection with her "postural or chronic low back strain and 
cervical strain." SAIF asserts that the only issue raised by 
claimant at the hearing was compensability and that the Referee 
exceeded his authority in deciding the issue of temporary 
disability. We disagree with SAIF on this point. When a Referee 
orders a claim accepted, the insurer has the duty to process the 
claim and make payment of the forms of compensation specified in 
ORS 656.313(4) pending its appeal of the Referee's order. See ORS 
656.262; 656.313(1). Temporary total disability compensation is' 
one such form of compensation. The Referee's gratuitous comments
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regarding the payment of temporary total disability compensation 
were unnecessary. They were not, however, improper.

• ORDER
The Referee's order dated June 23, 1986 is reversed.

ROBERT S. PARR, Claimant
Pozzi, et al., Claimant's Attorneys
Roberts, et al., Defense Attorneys

WCB 85-03587
April 8, 1987
Order on Reconsideration

Claimant has 
of our Order on Review 
attorney fee payable ou 
the attorney fee should 
Claimant's attorney ask 
disagree with claimant' 
attorney fee be set asi 
claimant's request that 
Claimant's request for 
order is withdrawn for 
modify our prior order

requested reconsideration of that portion 
dated March 16, 1987 that allowed an 
t of compensation.. Claimant asserts that 
have been ordered paid by the insurer, 

s, in the alternative, that if we should 
s argument on reconsideration, that the 
de altogether. The insurer opposes 
the fee be made payable by the insurer, 
reconsideration is allowed. Our prior 
reconsideration. On reconsideration, we 
to eliminate claimant's attorney fee.

Subsequent to claimant's compensable injury, the insurer 
began payment of temporary total disability compensation based on 
a rate later found to be incorrect by the Referee, The Referee 
found that claimant's rate of compensation should have been 
greater, and he ordered the insurer to recalculate the rate of 
claimant's temporary disability. The recalculation resulted in 
increased temporary total disability compensation for claimant.
The Referee inadvertently failed to allow an attorney fee for 
services at hearing on that issue, however. In our Order on 
Review, we affirmed the Referee's order and noted that claimant 
was entitled to an attorney fee for services at hearing. Pursuant 
to OAR 438-47-030, which provides for attorney fees when a 
claimant’s temporary total disability compensation is increased, 
we ordered the fee payable out of claimant's compensation.

On reconsideration, claimant argues that the insurer's 
failure to correctly pay the correct rate of temporary disability 
from the outset should have been characterized as a "de facto" 
denial, the setting aside of which should have generated an 
insurer-paid attorney fee. We disagree. See Wayne D. Cooper, 38 
Van Natta 913, 916 (1986). OAR 438-47-030 controls. Claimant's 
attorney fee was properly ordered payable out of his compensation.

Although we adhere to the reasoning behind the attorney 
fee allowance in our prior order, we will accommodate claimant's 
attorney's request that the attorney fee be set aside.

Now, therefore, having granted claimant's request for 
reconsideration, we modify our prior order to set aside the 
attorney fee allowed in that order. Except as herein modified, we 
adhere to and republish our prior order.

#

IT IS SO ORDERED.
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The Beneficiaries of 
LAWRENCE W. DI6BY (Deceased), Claimant 
Welch, Bruun & Green, Claimant's Attorneys 
Richard D. Barber, Jr. (SAIF), Defense Attorney

Reviewed by Board Members McMurdo and Lewis

WCB 85-01620 
April 10, 1987 
Order on Review

The SAIF Corporation requests review of Referee Thye's 
order that found that Judy Digby was entitled to benefits pursuant 
to ORS 656.226. The issue is whether Judy Digby is a beneficiary.

This cla
compensability of 
deceased. On revi 
compensability and
37 Van Natta 992 ( 
Digby’s claim for 
not the proper ben 
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1985). Prior to our order, 
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eficiary. On May 17, 1985, 
this denial. Subsequent to 

ee's finding of compensabili 
review by the Court of Appe

on the question of 
Lawrence Digby, 

s finding of 
Lawrence V^. Digby, 
SAIF denied Judy 
at Judy Digby was 
Referee Thye issued 
that hearing, we 

ty. Thereafter, 
als.
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d the request. However, we 
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be upheld. Lawrence W. Digby, 
rder on remand was predicated 
ility by the Court of Appeals.

il
Since our remand order, the Court of Appeals has 

affirmed the Board's finding that the underlying myocardia 
infarction claim was not compensable and review has been denied by 

Supreme Court. Digby v, SAIF, 79 Or App 810 rev den, 302 Or 
). Therefore, as SAIF correctly points out, the present 

is moot and without effect.
the 
35 (1986 
case

Judy Digby concedes that the claim is no longer 
compensable. However, she asserts that but for the second denial, 
she would have received benefits until our subsequent finding of 
noncompensability.

We disagree. SAIF processed this claim according to 
law. Its denial of Ms. Digby's claim as a beneficiary was 
reasonable, and all pending benefits were paid correctly.

ORDER
The Referee's order dated July 29, 

this matter is dismissed.
1986 is vacated and
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SALLY J. GOWIN, Claimant WCB 85-09860
Robert E. Nelson, Claimant's Attorney April 10, 1987
Mark Bronstein (SAIF), Defense Attorney Order on Review

The SAIF Corporation has moved the Board for an order 
dismissing claimant's request for Board review on the ground that 
the request was untimely filed. The motion is denied.

The Refe
February 13, 1987 
Portland office on 
then forwarded to 
February 19, 1987. 
request, indicated 
SAIF on February 1 
request and proof 
record does not in 
was mailed to the

ree's order issued January 16, 1987. Claimant's 
request for review was received by the Board's 
February 17, 1987. The request for review was 

the Board's Salem office, who received it on 
A proof of mailing, submitted with the 
that a copy of the request had been mailed to 

3, 1987. The envelope that contained the 
of mailing does' not bear a postmark date. The 
dicate when, or if, the request for Board review 
Board.

A Referee's order is final unless, within 30 
the date on which a copy of the order is mailed to the 
one of the parties requests Board review under ORS 656 
656.289(3). Requests for Board review shall be mailed 
Board and copies of the request shall be mailed to all 
the proceeding before the Referee. ORS 656.295(2).

days after 
parties, 
295. ORS 
to the 
parties to

The time and manner of 
of a Referee's order are set for 
OAR 438-11-005(1). Reading the 
it is clear that in order for ju 
a request for review must be mai 
the date,the Referee's order is 
does not use the word "filing," 
equate "filing" and "mailing." 
appeal to court must be "filed" 
Board's rules, "filing" means ei 
document by the Board at any off 
mailing. OAR 438-05-040 (a ), (b)

filing a request for Board review 
th in ORS 656.289 and 656.295. 
aforementioned statutes together, 
risdiction to vest with the Board, 
led to the Board within 30 days of 
mailed. Although ORS 656,295(2) 
the Board's administrative rules 
Cf. ORS 656.298(3) (notice of 
with the court.) Pursuant to the 
then (1) the receipt of a 
ice of the Board; or (2) date of 
; OAR 438-11-005(2) .

Here, the Referee's order issued on January 16, 1987.
I'he thirtieth day after January 16, 1987 was February 15, 1987 , a 
Sunday. Monday February 16, 1987 was a legal holiday. Claimant's 
request for review was physically delivered to the Board's 
Portland office on Tuesday February 17, 1987.

In computing time periods, if the last day falls on a 
Saturday, Sunday, or legal holiday, the period runs until the end 
of the next business day. OAR 438-05-040(4)(c), Therefore, since 
claimant's request for review was received by one of the Board's 
offices on the next business day following the end of the 
statutory 30-day time period, it was timely filed.

request for review. The proof of mailing indicates that a 
the request was mailed to SAIF's attorney on February 13, 
SAIF's counsel does not contend otherwise. Furthermore, n

We also conclude that SAIF received timely notice of the 
request for review. The proof of mailing indicates that a copy of

1987 .
lO

assertion is made that either SAIF or its insured has been 
prejudiced by the lack of timely personal notice of the request 
for review. in the absence of a showing of prejudice to a party, 
timely service of a request for Board review on the attorney for a 
party is adequate compliance with ORS 656.295(2) to vest
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juri sdict ion in the Board. Argonaut Insurance v. King, 63 Or App
847, 850- 51 (1983); Nollen V. SAIF, 23 Or App 420, 423 (1975) , rev
den (1976 ); Karen J . Bates, 38 Van Natta 964 (1986 ) .

Ac cordingly, SAIF 's motion to dismiss claiman t' s request
for Board review is denied.

IT IS SO ORDERED.

BARTON M. GROVER, Claimant WCB 85-14800 & 82-04073
Malagon & Moore, Claimant's Attorneys April 10, 1987
Davis, Bostwick, et al., Defense Attorneys Order on Review
H. Thomas Andersen (SAIF), Defense Attorney

Reviewed by Board Members McMurdo and Lewis.
The SAIF Corporation requests review of Referee T.

Lavere Johnson's order that: (1) granted claimant permanent total
disability; and (2) found it, rather than EBl Companies, 
responsible for claimant's permanent total disability. The issues 
are permanent total disability and responsibility for the 
permanent total disability.

The Board affirms the Referee's finding that claimant is 
permanently totally disabled. However, we reverse that portion of 
the order that found SAIF responsible.

In 1979 claimant was employed by EBl insured as a cement 
mason. Claimant experienced problems with pain, crepitation and 
limitation of motion in both knees. He filed an occupational 
disease claim with EBl. The claim was accepted and claimant 
received a Determination Order in November 1979 awarding him 10 
percent (15 degrees) scheduled permanent disability i 
of function in each leg. Subsequently, claimant reti 
occupation as a mason.

In December 1980, while self-employed, clai 
a compensable injury to his low back while lifting.

— -I. 1.1____r/l C t__________1________ __

laminectomy and excision of a bone spur at the L4-5 1 
the insurer at risk, accepted the claim. Thereafter, a July 1982 
Determination Order awarded 25 percent unscheduled permanent 
disability for claimant's low back and five percent scheduled 
permanent disability for the loss of use of his right foot. 
Claimant timely appealed from the Determination Order.

Prior to the issuance of the July 1982 Determination 
Order, claimant experienced problems with his knees. Following 
litigation, EBl reopened the claim and in June 1982 claimant 
underwent surgery for a total left knee replacement. In January 
1984 claimant underwent a translocation of the tibial tuberosity 
for the subluxating patella of his left knee. Knee problems also 
persisted in the right knee and in October 1984 he had a total 
right knee replacement. A November 1985 Determination Order 
awarded claimant an additional 40 percent scheduled permanent 
disability for the loss of function of the left leg and 45 percent 
unscheduled permanent disability for the right leg. Claimant 
timely appealed the Determination Order.

the loss
ed to his

nt su ffered
e dia gnosis
ated by the
tarigh t
el. SAIF,

Claimant appealed each Determination Order concerning
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his knee conditions as well as his low back condition. in each 
hearing request, he asserted entitlement to permanent total 
disability. The requests for hearings were consolidated into a 
single hearing. The Referee found SAIF responsible for claimant's 
award of permanent total disability. We disagree.

ORS 65 6.206 (1 ) (a ) requires a claimant's preexisting 
disability to be,considered when determining whether claimant is 
permanently and totally disabled. Generally, the extent of 
disability is rated as it exists at the time of hearing. Gettman 
V. SAIF, 289 Or 609 (1980). However, "(Ulnlike a pre-existing 
disability, see ORS 656.206 (1 ) (a ), a subsequent non-compensable 
injury is not relevant in determining the extent of the worker's 
permanent disability." Emmons v. SAIF, 34 Or App 603, 605 
(1978). See Fowler v. SAIF, 82 Or App 604 (1986). Further, 
post-industrial injury progression of a preexisting disability cannot be considered in measuring impairment. John D. Kreutzer,
36 Van Natta 285, aff'd mem, 71 Or App 355 (1984); See also Frank 
Mason, 34 Van Natta 568, aff'd mem, 60 Or App 78 (1982).
Therefore, the disability resulting from a preexisting condition 
is considered as it existed at the time of the injury. John D. 
Kreutzer, supra.

Viewed 
situation. From 
subsequent to his 
Therefore, in con 
disabled EBI asse 
cannot be conside 
claimant's knee c 
his accepted back 
total disability, 
can,only be consi 
back injury. Joh
claimant would be 
compensable injur

as separate claims, this case presents an unusual 
EBI's standpoint, claimant's back injury occurred 
occupational disease claim for his knees, 
sidering whether claimant is permanently totally 
rts that the disability from claimant's back 
red. See Fowler, supra. From SAIF's viewpoint, 
laims are a preexisting condition unrelated to 
condition. Therefore, in determining permanent 
the disability resulting from the knee claims 

dered as it existed at the time of the 1982 low 
n D. Kreutzer, supra. In both situations, 
unable to combine the disability from two 

ies in determining permanent total disability.
However, preventing claimant from combining the effects 

of two compensable injuries for the determination of permanent 
total disability would be contrary to ORS 656.206(1)(a ) .
Therefore, under the unusual circumstances presented in this case, 
we conclude that disability was properly rated as it existed at 

the hearing.' We also conclude that claimant was not 
totally disabled until after the aggravation of his 
Morris v, Denny's, 53 Or App 863 (1981). The 
of the knee claims was the last event to contribute to

the time of 
permanently 
knees. See
aggravation
claimant's disability; and the increased disability due to the 
aggravation resulted in claimant becoming permanently totally 
disabled. Therefore, as the last contributor, EBI is responsible 
for claimant's permanent total disability award.

We find the permanent total disability issue to have 
been of average difficulty with an ordinary likelihood of success 
on Board review. A reasonable attorney fee is therefore awarded.

ORDER
The Referee's order dated June 26, 1986 is affirmed in 

part and reversed in part. That portion of the order that found 
the SAIF Corporation responsible for claimant's permanent total 
disability award is reversed. EBI Companies is responsible for
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claimant's permanent total disability award. The remainder of the 
order is affirmed. Claimant's attorney is awarded $600 for 
services on Board review, to be paid by the SAIF Corporation. EBI 
Companies shall reimburse the SAIF Corporation for all claim costs 
incurred since the Referee's order.

ROBERT C. JAQUES, Claimant
Parker, Bowe, et al., Claimant's Attorneys
Davis, Bostwick, et al., Defense Attorneys

WCB 86-15437 
April 10, 1987
Order Denying Motion to Dismiss

The insurer has moved the Board for an order dismissing 
claimant's request for Board review on the ground that a copy of the 
request was not served upon all parties. See ORS 656.289(3); 
656.295(2).

The Referee's order issued January 14, 1987. Claimant's 
request for Board review was mailed February 9, 1987 and received by 
the Board February 11, 1987. A certificate of service, submitted 
with claimant's request, indicated that a copy of the request had 
been mailed to the insurer's attorney. The insurer's counsel does 
not contend otherwise. However, neither the insurer nor its insured 
received a copy of the request for review.

No assertion is made that the insurer has been prejudiced 
by the lack of timely personal notice of the request for review. In 
the absence of a showing of prejudice to a party, timely service of 
a request for Board review on the attorney for a party is adequate 
compliance with ORS 656.295(2) to vest jurisdiction in the Board. 
Argonaut Insurance v. King, 63 Or App 847, 850-51 (1983); Nollen v. 
SAIF, 23 Or App 420, 423 (1975), rev den (1976 
Van Natta 964 (1986). Accordingly, the motion is denied.

Karen J. Bates, 38

IT IS SO ORDERED.

ROZALIA MAL, Claimant Peter 0. Hansen, Claimant's Attorney 
Cummins, et al., Defense Attorneys

Reviewed by Board Members McMurdo and Lewis

WCB 84-06350 & 85-09396 
April 10, 1987 
Order on Review

The insurer requests review of those portions of Referee 
St. Martin's order that: (1) set aside its denial of claimant's
occupational disease claim for bilateral carpal tunnel syndrome; 
and (2) set aside its denial of claimant's claim for a 
psychological reaction alleged to be related to her compensable 
low back injury. The insurer asks that if its denials are upheld, 
claimant's extent of low back disability be rated. Claimant 
cross-requests review of those portions of the Referee's order 
that: (1) denied her request for ■interim" compensation for the
period of March 2, 1985 through December 24, 1985; and (2) denied 
her request for penalties and attorney fees for the insurer's 
alleged failure to timely commence interim compensation payments. 
The issues are the compensability of claimant's carpal tunnel 
condition and her psychological reaction, extent of unscheduled 
permanent partial disability, interim compensation and penalties 
and attorney fees.

We affirm those portions of the Referee's order that set 
aside the insurer's denial of claimant's claim for a psychological 
condition, and denied her request for interim compensation and
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associated penalties and attorney fees. We reverse that portion 
of the order that found claimant's carpal tunnel condition to be 
compensable.

Claimant sustained a compensable low back injury in June 
1983. A Grade I spondylolisthesis was found and a herniated L5-S1 
disk was suspected. A subsequent myelogram and CT scan, however, 
were normal. No permanent impairment was anticipated. The 
initial claim was closed by Determination Order with an award of 
temporary disability compensation only.

Claimant came under the care of Dr. Eric Long, a 
■physical medicine* physician, in March 1984. More than a year 
after claimant's low back injury. Dr. Long's chart notes contained 
a reference to claimant's complaints of "coldness" and sensitivity 
in her upper extremities. Claimant indicated that she was "quite 
sure" she had no upper extremity complaints while employed as a 
janitor prior to the low back injury. Long diagnosed bilateral 
carpal tunnel syndrome and initially found it unrelated to 
claimant's industrial injury. He reiterated that opinion in a 
January 1985 chart note. In a report issued approximately the 
same date, however; Long stated that claimant's carpal tunnel 
symptoms "appear to relate to work activity while employed by 
[employer] though not clearly to the low back incident." Claimant 
filed a claim for bilateral carpal tunnel syndrome on January 14, 
1985. The claim was denied nine days later.

On February 6, 1985, Dr. Wilson, a neurologist, 
disagreed that claimant had carpal tunnel syndrome in the first 
instance. The next day, Dr, David Long, an orthopedist, reported 
that when he had first examined claimant in late 1984, she made no 
complaints of upper extremity discomfort. Two weeks later, he 
opined that there was no causal relationship between claimant's 
compensable injury and her carpal tunnel disease. Dr. Nathan, a 
hand surgeon, testified at hearing that claimant's carpal tunnel 
condition was ideopathic.

Dr. Eric Long was deposed. He testified that he based 
his opinion regarding the relationship between claimant's 
bilateral carpal tunnel condition and her work on claimant's 
representations regarding her job duties. He also testified, 
however, that he was unaware of claimant's off-the-job activities 
and that she was a "poor historian,"

Claimant asserts that her work activities while working 
as a janitor caused her carpal tunnel disease. Claimant's claim 
appears to be framed, and we feel appropriately, as one for 
occupational disease. In order to establish her claim, therefore, 
claimant must prove that her work was the major contributing cause 
of her condition, Dethlefs v. Hyster Co., 295 Or 298 (1983).

After reviewing the record, we conclude that claimant 
has failed to sustain her burden of proof. The medical evidence 
is divided. Dr. Eric Long has concluded that claimant's carpal 
tunnel condition was, in fact, caused by her work activities. His 
opinion, however, is unpersuasive for two reasons: First,
although his opinion is based largely on claimant's work history. 
Dr. Long characterized claimant as a poor historian. Second, he 
admitted that he had no information regarding claimant's 
off-the-job activities. He could, therefore, not compare 
claimant's on-the-job activities with those off-the-job f< 
purpose of reaching an opinion on causation.
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The remaining medical evidence does not support the 
claim. Dr. Wilson found no evidence of carpal tunnel syndrome in 
the first instance. Dr. David Long found no evidence of the 
condition during the pertinent claim period. Dr. Nathan 
acknowledged the presence of the condition, but felt that it was 
unrelated to claimant's work. We find these opinions persuasive 
when compared with that of Dr. Eric Long. Claimant has failed to 
sustain her claim.

#

ORDER
The Referee's order dated April 10, 1986 is reversed in 

part and affirmed in part., That portion of the order that set 
aside the insurer's denial of claimant's cTaim for bilateral' 
carpal tunnel disease is reversed. The insurer’s denial of 
bilateral carpal tunnel disease is reinstated. The remainder of 
the order is affirmed. For prevailing against the denial of 
claimant’s psychological claim on Board review, claimant’s 
attorney is awarded a fee of $550, to be paid by the insurer.

IRENE L. MCMANUS, Applicant
Ann Kelley, Ass't. Attorney General

Pursuant to notice, a 
by Roger C. Pearson, special hea 
at Salem, Oregon. Applicant, Ir 
not represented by counsel. The 
Victim Compensation Fund ("Depar 
Kelley, Assistant Attorney Gener 
Charles Fredman. The record was

WCB CV-87001 
April 10, 1987
Findings of Fact, Conclusions 
and Proposed Order (Crime 
Victim Act)

hearing was conducted and concluded 
rings officer, on March 13, 1987 
ene L. McManus, was present and 
Department of Justice Crime 

tment") was represented by.Ann 
al. The court recorder was 
closed March 13, 1987.

Applicant has requested review by the Workers' 
Compensation Board of the Department's Findings of Fact, 
Conclusions and Order on Reconsideration dated December 1, 1986.
By its order, the Department found that applicant was entitled to 
benefits as a victim of a crime under ORS 147.005 to 147.365. 
However, the Department declined applicant's request for waiver of 
the $250 statutory deductible.

FINDINGS OF FACT

Applicant was physically assaulted and robbed on May-27, 
1986 in Portland, Oregon. As a result of this unprovoked attack, 
she sustained injuries to her left elbow, ribs, and right knee. 
Applicant was hospitalized for approximately three days. Her 
period of convalescence ended on June 16, 1986, when she returned 
to work. VJhile recuperating from her injuries, applicant missed 
14 days of work.

Since applicant did not receive 
weeks and was without savings, she was in 
assistance. Consequently, she obtained a 
a coworker in June 1986. Repayment began 
satisfaction achieved by. December 1986.
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Applicant is employed as a salad supervisor for a food 
service provider. She works 40 hours a week and receives f4.45 
per hour. Her gross weekly earnings total $184.75. After federal 
and state deductions, her weekly earnings total $138.70. This 
amount is further reduced by applicant's voluntary contribution to 
a bond and profit sharing plan provided by her employer. Her 
two-week "take home" pay is approximately $226.

Shortly after the assault, a police detective informed 
applicant of her potential entitlement to benefits under the Crime 
Victims' Compensation Program. Applicant was advised that she had 
six months within which to file her claim. The detective further 
recommended that she compile all of her hospital bills before 
submitting her application.

Relying on the detective's suggestion, applicant did not 
file her claim until August 26, 1986. According to the 
"Employment and Earnings Information" section of the claim,’ 
applicant's net monthly income was $886,50. Her husband was also 
listed as a dependent. Alleging extreme financial hardship, 
applicant requested waiver of the $250 statutory deductible.

m

At the time of the attac 
her husband. Mr. McManus was rece 
disability benefits of approximate 
additional sources of income. The 
$600 and $700. Applicant and her 
1986. Applicant insists that she 
this information. A letter which 
application noted that she was cur mother. However, the letter does 
separation.

k, applicant was residing with 
iving monthly permanent 
ly $416. The couple was without 
ir monthly expenses were between 
husband separated on July 22, 
provided the Department with 
apparently accompanied her 
rently residing with her not mention the couple's m

Applicant timely filed her claim for benefits under the 
Compensation of Crime Victims Act. As a result of her injury, she 
has incurred medical expenses in excess of the $250 statutory 
minimum and lost wages from her food service position.

The Department accepted the claim. Based on applicant's 
household income at the time of her application, the Department 
concluded that she did not qualify for waiver of the $250 
statutory deductible. Accordingly, since applicant's net lost 
earnings were computed to be $388.36, the Department awarded 
$138.36. Applicant requested reconsideration, contending that her 
income should have been considered at the time of her injury 
rather than at the time of her application.

On reconsideration, the Department further explained its 
calculations of applicant's net income. Relying on its standard 
formula for computing monthly incomes from weekly wages, the 
Department concluded that applicant's monthly net income equalled 
$600.99. With her husband's monthly income of $416, the couple's 
combined monthly income totalled $1,016. Finding no new evidence 
reflecting a change in the aforementioned figures, the Department 
adhered to its prior order.

Applicant testified in a candid and forthright manner. 
Consequently, based on my personal observation, I find her to be a 
credible witness.
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CONCLUSIONS
The standard of review for cases appealed 

under the Act is de novo on the entire record. ORS 
Jill N. Gabriel, 35 Van Natta 1'224, 1226 (1983 ).

to the Board 
147.155(5);

m

Pursuant to ORS 147.015, applicant is entitled to an 
award under the .Compensation of Crime Victims Act (Act), if, among 
other requirements:

"(1) [She] is a victim, or is a dependent 
of a deceased victim of a compensable crime 
that resulted in a compensable loss of more 
than $250."
In determining the amount of compe 

applicant is entitled, the Department shall 
stated on the application for compensation, 
reaching this determination, the Department 
of $250, unless it finds that the deduction 
extreme hardship to the applicant. ORS 147. 
person without dependents will be eligible f 
statutory $250 deductible if the person's ne 
all sources is- $600 a month or less. OAR 13 
married victim without dependents will be el 
deductible if the combined income of the vie 
a month or less. OAR 137-76-035(2).

nsation to which an 
consider the facts 
ORS 147.125. In 

shall deduct the sum 
will result in an' 
125(4). A single 
or a waiver of the 
t monthly income from 
7-76-035(1). A 
igible for the 
tim and spouse is $800

Following my de novo review of the documentary and 
testimonial evidence, I find that applicant is entitled to 
benefits from the Crime Victims' Compensation Fund. However, I am 
not persuaded that the statutory deductible should be waived. 
Accordingly, I conclude that the Department's Order on 
Reconsideration should be affirmed.

Applicant has three basic objections to the Department's 
decision. To begin, she asserts that her net weekly earnings were 
incorrectly computed. Secondly, she argues that her income should 
not be considered as of the date of her application, but rather at 
the time of her injury. Thirdly, she contends that since she is 
separated from her spouse, his income should not be included as a 
source of income.

The Department ar 
using a standard formula th 
equivalent monthly earnings 
determination was based on 
employer. Applicant neithe 
nor the federal/statutory d 
the weekly figure does not 
home" pay. Specifically, a 
further reduced by her cont 
profit sharing plan.

rived at the $600.99 monthly figure by 
at converts weekly earnings into 
. .See generally OAR 137-76-040. This 
information provided by applicant's 
r objects to the gross earning figure 
eductions. However, she argues that 
accurately depict her actual "take 
pplicant suggests that her pay is 
ribution to her employer's bond and

This payroll deduction undoubtedly lessens applicant's 
immediate cash reserves. Yet, it is an investment specifically 
designed to benefit applicant's personal financial welfare. . ’
Moreover, the contribution is strictly voluntary. Although 
applicant is fully entitled to the aforementioned earnings, she
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has chosen to invest these funds in the hopes of realizing 
additional benefits sometime in the future. This voluntary 
decision to defer a portion of her income should not be 
interpreted as a further reduction of her net earnings. 
Accordingly, I am persuaded that the Department's determination 
accurately reflects applicant's weekly and monthly net earnings.

Applicant next argues that her income should have been 
considered as of the date of her injury rather than at the time of 
her application. I disagree. ORS 147.125 expressly states that 
the Department shall apply the $250 statutory deductible, unless 
the deduction will result in an extreme hardship to the applicant. Since such an evaluation cannot be undertaken until an 
application has been filed, it would follow that the relevant time 
to determine "extreme hardship" is the date of the application. 
This conclusion is further supported by the "emergency award" 
provisions of ORS 147.055. Pursuant to this statute, an emergency 
award may be made prior to a final decision concerning the claim, 
if the Department finds that an award will probably be forthcoming 
and that "undue hardship will result ... if immediate payment is 
not made." (Emphasis added).

Had applicant filed her application immediately after 
the assault, the evidence suggests that she may have qualified for 
an emergency award, if not a waiver of the statutory deductible. 
Unfortunately, apparently due to some misleading advice, she 
refrained from submitting her claim until her physical condition 
had stabilized. By that time, her financial crisis had eased to a 
point that could not be considered to be "an extreme hardship" as 
defined by statutory and administrative guidelines.

Finally, applicant contends that her spouse's monthly 
disability pension should not have been considered in evaluating 
her sources of income. She further asserts that she advised the 
Department of her separation when she filed her claim. The record 
does not indicate that the Department was ever expressly notified 
of the couple's separation. Thus, the calculations of applicant's 
income based on a combined income are understandable. However, 
even when applicant's claim is analyzed as one for a single 
person, her monthly income exceeds the $600 "waiver eligibility" 
requirement as contained in OAR 137-76-035. Accordingly, whether 
viewed as a single or married person, applicant does not qualify 
for a waiver of the $250 statutory deductible.

Applicant presented her case in a very polished and 
informative manner. I recognize her objections and appreciate her 
frustrations. Yet, the relevant statute clearly requires the 
Department to apply a statutory deductible, unless the applicant 
would suffer an extreme hardship. In complying with this mandate, 
the Department has formulated rules to establish eligibility for 
waiver of the statutory deductible. Applicant has unquestionably 
suffered financially as a result of the attack. However, her 
situation does not satisfy the minimum requirements that would 
entitle her to a waiver of the deductible.

It may be of some interest to applicant to learn that 
the Director of the Crime Victims Compensation Program is 
currently supporting legislation that would eliminate the 
statutory deductible. It is apparently the goal of the Director 
to remove "any statutory language which implies that innocent 
crime victims are in any way responsible for their
victimization." Of course, if enacted, this legislation would not
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apply to applicant's situation. Yet# hopefully she can take some 
comfort in knowing that her determination in advocating her 
position may eventually contribute to the abolition of this' 
statutory requirement.

PROPOSED ORDER

1 recommend that the Findings of Fact, Conclusions and 
Order on Reconsideration of the Department of Justice Crime Victim 
Compensation Fund dated December 1, 1986 be affirmed.

LARRY L. MOE', Claimant
Vick & Associates, Claimant's Attorneys
Davis, Bostwick, et al., Defense Attorneys

m

WCB 85-10486 
April 10, 1987 Order Withdrawing Order of 

Dismissal
Claimant has requested reconsideration of the Board's 

Order of Dismissal dated March 23, 1987 which granted the 
insurer's motion to dismiss his request for Board review on the 
ground that a copy of the request was not timely mailed to the 
parties. We withdraw our prior order.'

The Referee's order issued January 29, 1987. Claimant's 
request for Board review was received by the Board's Portland 
office on March 2, 1987. A certificate of service, submitted with 
claimant's request, indicated that copies of the request had been 
mailed to the insurer and its attorney on March 2, 1987.' The 
insurer's counsel does not contend otherwise. However, the 
insurer asserts that its insured did not timely receive a copy of 
the request for review.

A Referee's order is final unless, within 30 days after 
the date on which a copy of the order is mailed to the parties, 
one of the parties requests Board review under ORS 656.295. ORS 
656.289(3). Requests fpr Board review shall be mailed to the 
Board and copies of the request shall be mailed to all parties to 
the proceeding before the Referee. ORS 656.295(2),

The time and manner of filing a request for Board review 
of a Referee's order are set forth in ORS 656.289 and 656.295,
OAR 438-11-005(1). Reading the aforementioned statutes together, 
it is clear that in order to vest the Board with jurisdiction, a 
request for review must be mailed to the Board within 30 days of 
the date the Referee's order is mailed. Although ORS 656.295(2) 
does not use the word "filing," the Board's administrative rules 
equate' "filing" and "mailing." Compare ORS 656.298(3 ) (notice of 
appeal to court must be "filed" with the court.) Pursuant to the 
Board's rules, "filing" means either: (1) the receipt of a
document by the Board at any office of the Board; or (2) date of 
mailing. OAR 438-05-040(a), (b); OAR 438-11-005{2).

Her.e, the Referee's order issued on January 29, 1987 .
The thirtieth day after January 29, 1987 was February 28, 1987, a 
Saturday, claimant's request for review was physically delivered 
to the Board's Portland office on Monday, March 2, 1987.

In computing time periods, if the last day falls on a 
Saturday, Sunday, or legal holiday, the period runs until the end 
of the next business day. OAR 438-05-040(4)(c). Therefore, since.
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claimant's request for review was received by one of the Board’s 
offices on the next business day following the end of the 
statutory 30-day time period, it was timely filed.

We also conclude that claimant provided timely notice of 
his request for review. The certificate of service indicates that 
copies of the request were mailed to the insurer and its attorney 
on March 2, 1987, which was the next business day following the 
expiration of the statutory 30-day period. As discussed above, 
this notice was timely. See ORS 174,120; 656.289(3); 656,295(2); 
OAR 438-05-040 (4 )(c ). Furthermore, no assertion is made that the 
insured has been prejudiced by the lack of timely personal notice 
of the request for review. In the absence of a showing of 
prejudice to a party, timely service of a request for Board review 
on the attorney for a party is adequate compliance with ORS 
656,295(2) to vest jurisdiction in the Board, Argonaut Insurance 
V. King, 63 Or App 847, 850-51 (1983); Nollen v. SAIF, 23 Or App 
420, 423 (1975), rev den (1976); Karen J, Bates, 38 Van Natta 964 
(1986).

Accordingly, the insurer's motion to dismiss claimant's 
request for Board review is denied.

IT IS SO ORDERED,

VERNON 
Pozzi, 
Daryl 1

K. BURR, Claimant 
et al.. Claimant's Attorneys 
E. Klein, Defense Attorney
Reviewed by Board Members McMurdo and Lewis.

WCB 85-10817 
April 14, 1987 
Order on Review

Claimant requests review of that portion of Referee 
Seymour's order that upheld the insurer's denial of claimant's 
aggravation claim for a neck condition. The issue on review is 
whether claimant has proven an aggravation.

Claimant, a 53-year-old truck dr,iver, sustained a prior 
industrial injury to his neck and ribs in January 1983. The claim 
was closed by Determination Order of June 1983, awarding 10 
percent unscheduled permanent disability.

On May 3, 1984, claimant compensably injured his neck, 
right shoulder, low back, and right wrist. Dr. McMullan, Jr,, 
M.D., diagnosed inter alia neck and back sprain. Later that 
month, Dr. Schuler, claimant's treating orthopedist, reported neck 
stiffness and arthritis in the apophyseal joints at C5-6 and 7.
Dr. Schuler treated conservatively with emphasis on the right 
wrist, rather than the neck.

In July 1984, claimant returned to regular work as a 
long-haul truck driver. Due to neck and right wrist pain, 
claimant quit his job after approximately two months and began 
lighter work as a mechanic. His right wrist pain continued and in 
September 1984, Dr. Schuler took him off work. Claimant felt that 
Dr. Schuler's treatment was not adequately addressing his neck 
condition. Consequently, he changed treating physicians in 
January 1985, and began treatment with Dr. Schmidt, a

Dr, Schmidt's treatment was infrequent and 
March 1985, claimant began work as a short-haulchiropractor. 

sporadic. In 
truck driver.
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In July 1985, claimant returned to Dr. Schuler for a 
closing examination. Dr. Schuler noted good range of neck motion 
and few objective findings, but continued discomfort in the neck. 
That same month, a Determination Order issued awarding an 
additional 10 percent unscheduled permanent disability.

Claimant continued working as a short-haul driver until 
approximately January 28, 1986, when he quit work and reported to 
Dr. Schmidt with neck pain and headaches. Claimant testified that- 
his neck would get stiff and he would have to stop his truck, take 
aspirin, and sleep awhile.

In April 1986, the insurer sent claimant to 
Dr. Thompson, an orthopedist, for an independent medical 
examination. Dr. Thompson found limited cervical motion in 
■distinct contrast" to the findings of Dr. Schuler in July 1985. 
Dr. Thompson concluded his report by stating, "that [claimant's] 
current problem is within medical probability more due to the 
underlying spondylosis [at C5-6 and C6-7] than to the accident of 
May 1984.■

In May 1986, the insurer denied claimant's aggravation 
claim. Shortly thereafter. Dr. Schmidt reported that claimant had 
experienced a "definite worsening" of his condition and that the 
May 1984 injury, was the "material contributing factor."
Dr. Schmidt further reported lesions at C1-C2 and C2-C3.

The Referee found that Dr. Schmidt was not "convincing,": 
that claimant had not experienced a worsening, and that claimant's 
neck condition, even if stemming from the upper cervical area, did 
not relate to the May 1984 injury.

We disagree with the Referee's findings for the 
following reasons.

It is
preponderance o 
Or 51, 56 (1979 
(1) a worsening 
(i.e., less abl 
of compensation 
worsened'condit Or App 438' (198 
not establish a 
or additional d 
resulting in a 
396 (1986).

claimant's burden to pr 
f the evidence. Hutches

ove his case by a
on V. Weyerhaeuser Co., 288

) . In aggravation cases 
of his condition, which 

e to work) than at the t 
; and (2) a causal relat 
ion and the compensable 
6); ORS 656.273(1). Inc 
n aggravation claim, uni 
isability that reduces h 
loss of earning capacity

, a claimant must show; 
makes,him more disabled 
ime of the last arrangement 
ionship between the 
injury. Stepp v. SAIF, 78 
reased symptoms alone do 
ess the worker suffers pain 
is ability to work thereby 
. Smith V. SAIF, 302 Or

We find that claimant has sustained 
neck condition, which makes him more disabled 
work. The' last arrangement of compensation in 
Determination Order of July 31, 1985. Twenty 
date, Dr. Schuler examined claimant for the pu 
examination. ,As previously noted, the results 
examination showed good range of motion and li 
findings. In contrast. Dr. Thompson examined
approximately three months after the alleged a 
reported, "marked limitation of [cervical] mot 
Dr, Thompson, acknowledged that these findings 
contrast" to those of Dr. Schuler's.
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At the hearing, claimant testified that in January 1986, 
he experienced increased pain and had to quit his job as a truck 
driver:

Q. "What was it about the work there, that last 
employer, that you finally decided you couldn't take it anymore 
and went in for treatment?"'

A. "My neck. When I was driving, my neck would get 
sore, get stiff, and I’d have to stop, take Anacins and Tylenol, 
sleep. I'd wake up feeling good. I could go again." ,
Similar complaints of pain are shown in Dr. Schmidt's chart notes 
of January 28, 1986. The chart notes further show that claimant's 
frequency of treatment sharply increased after January, 28, 1986.

VJhen the medical evidence is divided, we generally 
assign greater weight to the opinion of the treating physician, 
unless there are persuasive reasons to do otherwise. Dennis L. 
Priest, 38 Van Natta 1473 (1986); see also Weiland v. SAIF, 64 Or 
App 810 (1983). Here, Dr. Schmidt unequivocally reported, as well 
as testified, that claimant's cervical' condition worsened.
Dr. Thompson, on the other hand, did nothing to show that .claimant 
did not sustain a worsening. In fact. Dr. Thompson found 
decreased range of motion since July 1985.

causation) 
causally r 
experts ha 
the upper 
lower cerv 
whether cl 
lower cerv 
remains a

As to the second element of claimant's case (i.e.,
, we find that claimant's current cervical condition is 
elated to his May 1984 injury. The focus of the medical 
s been whether claimant's cervical condition relates to 
cervical spine or the underlying spondylosis.in the 
ical spine. However, the dispositive question is not 
aimant's cervical condition is related to the upper or 
ical area; but rather, whether the May 1984 injury 
material contributing cause of the condition.
Here, claimant's cervical condition involves one,of the 

same body parts injured in May 1984. In July 1985, Dr. Schuler 
noted continuing complaints of pain and stiffness in the neck. 
Later that month, claimant was awarded 10 percent unscheduled 
permanent disability. Claimant testified that after the May 1984 
injury, his neck pains continued and that he.was bothered by the 
same problems as in the beginning. Claimant continued to treat 
for his neck condition with Dr. Schmidt; albeit, sporadically 
until January 1986. Finally, Dr. Schmidt states that the May 1984 
injury, is the material contributing cause of the cervical 
condition.

It is well settled that an industrial injury need not be 
the sole, or even the principal, cause of a disabling condition. 
Aquillon v. CNA Insurace, 60 Or App 231 (1982). If the industrial 
injury contributed to the disability, despite other preexisting 
conditions, the requisite causal connection is-met. Aquillon, 60 
Or App at 236. Here, claimant was awarded permanent disability 
and continued to experience neck pain. Dr. Thompson did not state 
that claimant's condition resulted solely from the preexisting 
spondylosis. Rather, he states that claimant's condition is 
merely "more due" to the preexisting spondylosis. Thus, the 
evidence shows that claimant's neck injury of May 1984 contributed 
to his current cervical condition.
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ORDER

m
The Referee's order dated June 25, 1986, is reversed in 

part and affirmed in part. That portion of the Referee's order 
that upheld the insurer's denial of claimant's aggravation claim, 
is reversed. The insurer's denial is set aside and the claim 
remanded to the insurer for processing according to law. 
Claimant's attorney is awarded $1,200 for services at the hearing 
and an additional $500 for services on Board review, to be paid b 
the insurer. All other portions of the Referee's order are 
affirmed.'

JOSEPH H. FISHER, Claimant Own Motion 87-0171M
Callahan, et al.. Claimant's Attorneys April 14, 1987
Peggy Shields (SAIF), Defense Attorney Own Motion Order

SAIF Corporation has submitted to the Board claimant's 
claim for an alleged worsening of his June 26, 1979 industrial 
injury, claimant's aggravation rights have expired. Pursuant to 
a recent Opinion and Order, SAIF was ordered to accept 
responsibility for claimant's bilateral carpal tunnel syndrome. 
SAIF has appealed the Referee's order to the Board for review.

Generally the Board would postpone action on the request 
for own motion relief until compensability of the claimed 
condition has been resolved. In this instance, we have concluded 
that a reversal of the Referee's order would not serve to change 
our decision and will proceed with a review of the own motion 
request.

Claimant has not been gainfully employed since his 
injury. He is apparently receiving Social Security benefits. We 
note that he has also received permanent disability compensation 
totalling 320 degrees for 100 percent unscheduled disability. The 
request for reopening seeks a ruling on claimant's entitlement to 
compensation for temporary total disability. The Supreme Court in 
Cutriqht v. Weyerhaeuser Company, 299 Or 290 (1985), states that 
temporary total disability benefits "are wage replacement for 
those persons working or seeking work." It goes on to state that 
non-workers cannot lose earnings and temporary disability benefits 
are intended to replace lost income during a worker's period of 
recovery. Claimant in this case has not lost any earnings as a 
result of his current condition and, therefore, would not be 
entitled to temporary total disability even if the bilateral 
carpal tunnel condition was compensable. The request for own 
motion relief is hereby denied.

IT IS SO ORDERED.

JOY S. LUCAS, Applicant
Ann Kelley, Ass't. Attorney General

WCB CV-86010 
April 14, 1987 
Order of Abatement

The Board has received applicant's request for 
reconsideration of the special hearings officer's proposed order 
dated March 16, 1987. In her request, applicant expresses her 
dissatisfaction with the special hearings officer's conclusion 
that she was not a victim of a "compensable crime."
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Applicant further expresses her intention to secure 
legal representation. This is certainly applicant's prerogative. 
However, she is advised that the responsibility for retaining 
legal counsel rests with her. Moreover, there is no statutory 
provision which requires the Department to pay her attorney's fee 
should she prevail. Finally, she is reminded that the 
representation she procures is prohibited from charging her any 
fee. ORS 147.315; OAR 438-82-055.

Accordingly, in o 
consider applicant's reques 
Applicant is given thirty ( 
legal counsel. If and when 
counsel is directed to file 
request for reconsideration 
filed, the Department shall 
reply. After each party ha 
the Board will take this ma

rder to allow sufficient time to 
t, the proposed order is abated.
30) days from the date hereof to obtain 
she obtains representation, her 
a memorandum in support of applicant's 

. Once applicant's response has been 
have fourteen (14) days to file its 

s presented their respective positions, 
tter under advisement.

If applicant does not secure legal representation within 
thirty (30) days from the date hereof, the Board will consider 
this matter based on the record and arguments as presently 
presented.

IT IS SO ORDERED.

The Beneficiaries of * WCB 85-11069 & 86-07378
ALFRED F. PUGLISI (Deceased), Claimant April 14, 1987
Moscato & Byerly, Attorneys Order of Dismissal
SAIF Corp Legal, Defense Attorneys

The self-insured employer has moved the Board for an 
order dismissing claimant's alleged beneficiary's request for 
Board review on the ground that a copy of the request was not 
timely mailed to the parties. The motion is granted.

The Referee's Order of Dismissal issued January 7,
1987. A request for Board review was timely mailed on February 6, 
1987. The Board received the request on February 9, 1987.
Neither an acknowledgement of service nor a certificate of 
personal service by mail was provided with the request. A 
computer generated letter acknowledging the request for Board 
review was mailed on February 11, 1987. This letter was received 
by the employer's counsel on February 13, 1987. This was the 
employer's first notice of the request for review. After 
contacting the Board, the employer received a copy of the request 
for review on March 3, 1987.

A Referee's order is final unless, within 30 days after 
the date on which a copy of the order is mailed to the parties, 
one of the parties requests Board review under ORS 656.295. ORS 
656.289(3). Requests for Board review shall be mailed to the 
Board and copies of the request shall be mailed to all parties to 
the proceeding before the Referee.

In Argonaut Insurance v. King, 63 Or App 847, 852 
(1983), the court held that "compliance with ORS 656.295 requires 
that statutory notice of the request for review be mailed or 
actual notice be received within the statutory period." In King, 
the request for review was timely, but copies of the request were 
never sent to the other parties. The "actual notice" referred to

-310-

#

m



by.the court was the Board's computer generated acknowledgement 
letter, which the evidence established was received by the insurer 
more than 30 days after the Referee's order was mailed. Inasmuch 
as the insurer's notice of the request for review was untimely, 
the court found that the Board lacked jurisdiction to consider the 
appeal.

Here, the self-insured employer was not provided with a 
copy of the request for Board review in a timely manner and did 
not receive actual knowledge of the request within the statutorily 
required 30 day period. Consequently, we lack jurisdiction to 
review the Referee's order, which has become final by operation of 
law. We are mindful that the alleged beneficiary was not 
represented by counsel wheni she requested Board review. We 
further realize that an unrepresented party is not expected to be 
familiar with administrative and procedural requirements of the 
Workers' Compensation Law. However, we are not free to relax a 
jurisdictional requirement, especially in view of Argonaut 
Insurance v. King, supra, 63 Or App at 851 n. 2. Julio P. Lopez, 
38 Van Natta 862 (1986 )'.

Accordingly, the self-insured employer's motion to 
dismiss the request for Board review is granted. The request for 
review is dismissed.

IT IS SO ORDERED.

GARY L. SCHOONOVER, Claimant 
Leistner, et a1.. Claimant's Attorneys 
Dennis Ulsted (SAIF), Defense Attorney 
Brian Pocock, Defense Attorney

Reviewed by Board Members

WCB 86-06302 
April 14, 1987 
Order on Review

Lewis and McMurdo.
Claimant requests review of Referee Daron's order that 

increased claimant's award of unscheduled permanent partial 
disability for his low back from the 75 percent {240 degrees) 
previously awarded to 95 percent (304 degrees). Claimant contends 
that he is entitled to an award of permanent total disability.
The issue is extent of disability, including permanent total 
disability.

Claimant injured his low back on January 16, 1980 in the 
course of his employment as a core feeder at a plywood mill when 
he slipped and fell, landing on his right buttock. Since the 
accident, claimant has undergone three low.back operations. The 
first of these, a laminectomy and discectomy at L4-5, was' 
performed by Dr. Stainsby, a neurosurgeon, on January 29, 1980. 
After the surgery, claimant returned to work part time in June 
1980 and to his regular work full time in September 1980. The 
claim was closed by Determination Order dated October 22, 1980 
with a 20 percent unscheduled award.

In July 1981, claimant visited Dr. Rockey, an orthopedic 
surgeon, complaining of increased pain in his low back and right 
leg. The claim was reopened and Dr. Rockey performed a 
Taminotomy, disc debridement and decompression at L4-5 on 
November 4, 1981.' This surgery did not alleviate claimant's 
complaints and on March 26, 1982, Dr. Rockey performed a fusion 
from L4 through Si. After the third surgery. Dr. Rockey indicated
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that claimant was "substantially" impaired and that he should not 
return to his previous job or other similar employment, Ke 
declared claimant medically stationary on January 5, 1983.

On February 1, 1983, claimant was examined by 
Dr. Holland, a psychiatrist. Dr. Holland diagnosed depression as 
a result of claimant's industrial injury and recommended 
psychiatric counseling in association with vocational 
rehabilitation efforts. He stated, however, that claim closure 
should not be delayed on account of claimant's psychiatric 
problems. A second Determination Order was issued on February 3, 
1983 which increased claimant's award of unscheduled permanent 
partial disability to 35 percent.

In April 1983, claimant began an authorized training 
program (ATP) in electronics assembly. According to the 
vocational reports, claimant was highly motivated and progressed 
well until he began working with electronic components. At that 
time, it was discovered that claimant could not identify certain 
components accurately because he was color blind. After nearly 
five months of training, therefore, the program was terminated.

In December 1983, cla 
in the area of sales. The ATP 
instruction at a community coll 
experiencing increased back pai 
required. In mid-January 1984, 
suddenly collapsed under him. 
was examined by Dr. Rockey. Dr 
surgery might be necessary and 
discontinue his schooling. A s 
ATP was terminated.

imant began a second ATP, this time 
involved extensive classroom 
ege and claimant soon began 
n as a result of the sitting 
claimant fell when his right leg 

A couple of weeks later, claimant 
. Rockey thought that another 
recommended that claimant 
hort time later, claimant's second #

In
Orthopaedic 
surgery, but 
later concur 
and accepted 
program duri 
progress dur 
that claiman 
sedentary ca

April 1984, claimant was examined by a panel of the 
Consultants. They recommended against further 
did recommend treatment at a pain center. Dr. Rockey 

red in these recommendations. Claimant was evaluated 
by the Northwest Pain Center and participated in its 

ng June and July 1984. He reportedly made significant 
ing the program. Upon discharge, the staff indicated 
t was capable of performing work in the light and 
tegories.

In Novembe 
assessment program t 
Claimant experienced 
April 1985, Dr. Holl 
psychological impair 
following month he s 
claimant would ever 
Determination Order 
claimant's total uns

r 1984, claimant began a work tolerance 
o determine his suitability for another ATP.
increased back pain during this program. In 

and opined that claimant would have permanent 
ment in the range of 50 to 95 percent. The 
tated that.he doubted, realistically, whether 
be able to return to work. Another 
issued on May 7, 1985 which increased 
cheduled award to 75 percent.

After claim closure, claimant was again referred for 
vocational rehabilitation. The vocational counselor and claimant 
discussed various vocational alternatives and settled on a 
vocational goal of leather work in a saddle shop. The counselor 
then contacted a leather shop and arranged for a three-week, four- 
hour per day work evaluation, claimant began the evaluation on
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December 3, 1985. Within a week, he experienced a marked increase 
in low back pain and right leg weakness and had to seek medical 
treatment. After a couple of days off, claimant returned on a 
reduced schedule, gradually worked his way back to four hours per 
day and completed the evaluation.

After the evaluation, the owner of the leather shop 
filled out a questionnaire provided by the vocational counselor. 
The owner stated that claimant had put forth "a 100 percent 
effort" during the entire evaluation. His ultimate conclusion, 
however, was that claimant was not suitable for leather work. He 
stated:

"I feel that it would be a waste of time and 
money for [claimant] to continue in saddle 
making course. Partly due to his ability to 
produce a quality product. But mainly due 
to his lack of physical ability to stand, 
sit, or bend over to work on things. I feel 
that [claimant] would never be able to go at 
a* fast enough pace, or put the hours in to 
make a living at saddle making."

Soon•thereafter, claimant's vocational file was closed. In April 
1986, Dr, Holland stated that he would rate claimant's permanent 
psychological impairment at 60 percent. On April 29, 1986, 
another Determination Order issued which granted no permanent 
disability .in addition to that previously awarded. Claimant 
requested a hearing.

The case came to hearing on June 30, 1986. Claimant Was 
46 years old at the time of the hearing. He had 12 years of 
formal education, but did not graduate. He later obtained a GED, 
however. Nearly his entire employment history was in heavy 
plywood mill work. He testified in a candid and credible manner 
concerning'his physical limitations, daily activities and personal 
work search activities.

Claimant's most recent vocational counselor also 
testified. He indicated that claimant would never be able to 
'return to full-time employment in any capacity and stated that he 
was uncertain whether claimant was capable of employment on a 
half-time basis. When pressed, he did suggest three possibilities 
for part-time employment: security guard, night motel clerk and
ticket taker. Even these possibilities, however, were 
acknowledged as very uncertain. Near the end of his testimony, 
the vocational counselor stated that he thought that claimant had 
given a maximum effort in vocational rehabilitation.

The Referee concluded that claimant was not entitled to 
an award of permanent total disability on the basis of the 
testimony of the vocational counselor regarding claimant's 
possible ability to work part time in a limited number of jobs.
The Referee did conclude, however, that claimant was entitled to 
additional permanent partial disability.and increased the award to 
95 percent.

In order to establish entitlement to an award of 
permanent total disability, a claimant must establish that he is 
permanently, incapacitated from regularly performing work at a 
gainful and suitable occupation. ORS 65 6.206 (1 ) (a ) . ' He must also 
establish that he is willing to seek regular gainful employment
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and that he has made reasonable efforts to obtain such 
employment, ORS 656.206(3).

We conclude that’ claimant has carried his burden in this 
case., He is seriously impaired, both physically and 
psychologically, because of his industrial injury. He has 
participated enthusiastically and to the best of his ability in 
multiple vocational rehabilitation programs. He has attempted to' 
find employment on his own. Although there is some indication in 
the record that claimant may be able to work part time in a 
limited number of jobs, claimant's ability to do so was 
acknowleged as speculative at best. Speculation cannot be 
substituted for current reality. See Gettman v. SAIF, 289 Or 609, 
614 (1980).

Claimant is awarded permanent total disability effective 
June 30, 1986, the date of the hearing. See Robert F. Hileman, 38 Van Natta 1522 (1986). The SAIF Corporation is autnorizea tb“ 
offset unscheduled permanent partial disability compensation paid 
pursuant to the Referee's order against the compensation granted 
by this order. See Pacific Motor Trucking Co. v. Yeager, 64 Or App 28, 31-32 (1983 )T~Donald V. Wilkinson^! 37 Van Natta 937 (1985 )

ORDER
The Referee's order dated July 24, 1986 is modified. 

Claimant is awarded permanent total disability effective June 30, 
1986. In lieu of the attorney fee awarded by the Referee, 
claimant's attorney is awarded 25 percent of the increased 
compensation granted by this order, not to exceed a total fee of 
$3,000 for services at the hearing and on Board review. m

ROBERT L. TRUMP, Claimant Own Motion 84-0505M & 84-506M
Wade P. Bettis, Jr., Claimant's Attorney April 14, 1987
Mitchell, et al., Defense Attorneys Own Motion Order
SAIF Corp Legal, Defense Attorney

Claimant has had two compensable low back injury 
claims. The first, a 1969 injury claim was processed by Scott 
Wetzel Services and resulted in a 15 percent unscheduled permanent 
disability award. The second occurred in 1975 and was the 
responsibility of the SAIF Corporation. This injury culminated in 
a 10 percent award. Claimant's aggravation rights have expired.

In 1984, claimant's symptoms 
additional surgery. Both insurers den 
medical services claim. Because of pe 
concerning the denials, we referred cl 
motion relief to the Referee. On Febr 
Wasley recommended that: (1) the Boar 
condition had worsened; and (2) claima 
SAIF.be reopened. SAIF requested Boar 
Referee Wasley's order which set aside 
services claim.

increased, prompting 
ied responsibility for his 
nding hearing requests 
aimant's request for own 
uary 15, 1985, Referee 
d find that claimant's 
nt's 1975 injury claim with 
d review of that portion of 
its denial of the medical

Pending the appeal, we directed SAIF to pay temporary 
total disability benefits beginning August 5, 1984 and to continue 
until closure pursuant to ORS 656.278. Robert L. Trump, Own 
Motion Order, March 20, 1985. On August 23, 1985, we reversed the
Referee's order and found Scott Wetzel
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services claim. Robert L. Trump, 37 Van I^atta 1115 (1986 ). In 
addition, we issued an Own Motion order reopening claimant's 1969 
injury claim with Scott Wetzel.and subsequently rescinded our 
•prior Own Motion Order that had directed SAIF to pay claimant's 
temporary disability benefits. Our Order on Review was appealed 
to the Court of Appeals.

On May 15
closing claimant's 
was awardea tempora 
February 24, 1986, 
authorized to offse 
unpaid temporary or 
authorization, Scot 
overpayment existed 
February 24, 1986,

, 1986, we issued an Own Motion Determination 
1969 injury claim with Scott Wetzel. Claimant 
ry total disability from August 5, 1984 through 
less time worked. Scott Wetzel was further 
t any overpaid temporary disability against 
permanent disability awards. Based on this 

t Wetzel notified claimant that a $2,208.22 
for temporary disability benefits made beyond 

the effective date of claim closure.
On July 30, 1986, claimant advised the Board that he had 

recently completed his vocational rehabilitation and training 
program. Considering this event, claimant was desirious of 
obtaining a Determination Order and a permanent disability award. 
As a final matter, claimant contested the overpayment. On 
August 19, 1986, we granted Scott Wetzel an opportunity to respond 
to claimant's requests. To date, no response has been forthcoming 
from either Scott Wetzel or SAIF.

On September 10, 1986, the Court of Appeals issued its 
decision reversing the Board's Order on Review. See Hallmark 
Furniture v. SAIF, 81 Or App 316 (1986). Pursuant to the court's 
mandate, we reinstated the Referee's order. Robert L. Trump, 38 
Van Natta 1416 (1986). Accordingly, SAIF has ultimately been 
found responsible for claimant's medical services claim.

Based on
findings and determ 
compensable conditi 
his claim. Further 
became medically st 
effective February 
court's ultimate fi 
current condition, 
under his 1975 in]U 
injury claim with S

the foregoing summary, we make the following 
inations. We continue, to find that claimant's 
on worsened so as to warrant the reopening of 
more, we are persuaded that his condition 
ationary, resulting in the closure of his claim 
24, 1986. However, in accordance with the 
nding, SAIF is responsible for claimant's 
Thus, claimant should have received benefits 

ry claim with SAIF rather than under his 1969 
cott Wetzel.

Consequently, we wi 
insofar as Scott Wetzel was d 
claimant's 1969 injury claim, 
responsible for the processin 
this decision result in an in 
compensation, (i.e, if claima 
1969 wages), SAIF is directed 
claimant. Finally, that port 
that authorized an offset for 
compensation should not apply 
1986 while claimant was parti 
program.

thdraw our previous Own Motion Orders 
irected to reopen and process 
We conclude that SAIF is 

g of the claim. Furthermore, should 
crease of temporary disability 
nt's 1975 wages were higher than his 
to pay any increased compensation to 

ion of our Own Motion Determination 
overpaid temporary total disability 
to benefits paid after February 24, 

cipating in an authorized training

As a result of our decision, Scott Wetzel has paid 
temporary disability benefits that have been found to be the 
responsibility of SAIF. Had this been a case under ORS 656.307, 
designation of a paying agent would have enabled the parties to
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obtain reimbu 
over this mat 
procedure ava 
436-60-180(3 ) 
(1986) , Thus 
reimbursement 
statutory res 
process of re

rsement from each other. Yet, since jurisdiction 
ter arose solely under ORS 656,278, the formal 
liable under ORS 656.307 was not applicable. OAR 
; William C. Dilworth, 38 Van Natta 1283, 1284 
, no authority presently exists to grant Scott Wetzel 
for its claim costs. On the other hand, there is no 

triction prohibiting the insurers from agreeing to a 
imbursement similar to a formal ■.307" procedure.

Accordingly, we recommend that SAIF reimburse Scott 
Wetzel for the temporary disability compensation it paid pursuant 
to our prior Own Motion orders. This reimbursement would include 
any temporary disability benefits paid to claimant beyond 
February 24, 1986, the date of claim closure.

Finally, the record suggests that claimant has completed 
an authorized training program. If this is the case and 
claimant's condition is considered medically stationary, he is 
entitled to have his claim redetermined by the Evaluation 
Division. ORS 656.268(5); Wayne D. Cooper, 38 Van Natta 913 
(1986). Consequently, claimant's 1975 injury claim is remanded to 
SAIF for processing pursuant to ORS 656.268(5). Once the claim is 
submitted to the Evaluation Division for closure, claimant's 
request for additional permanent disability and the request for 
permission to offset any alleged overpayment will be considered.

IT IS SO ORDERED.
FIDELA 0. DURGAN, Claimant 
Nick ChaivoG, Claimant's Attorney 
Jeff Gerner (SAIF), Defense Attorney

Reviewed by Board Members Ferris and McMurdo.

WCB 85-01170 
April 16, 1987 
Order on Review

The SAIF Corporation requests review of Referee Lipton's 
order, as twice adhered to on reconsideration, that set aside 
SAIF's denial of claimant's occupational disease'claim for mental 
stress. The issue is compensability. We reverse. '

At the time of the hearing, claimant had been employed 
by various agencies of the State of Oregon for approximately ten 
years. She had suffered from emotional problems since 1977, when 
she began treating with Dr. Parvaresh, a psychiatrist. Initial 
psychiatric treatment was for problems unrelated to claimant's 
employment.

In December 1979, claimant began work as a receptionist 
for an agency of the State Department of Human Resources. 
Ultimately, she was promoted to the position of Welfare Assistance 
Worker and was assigned to the agency's East Portland branch. 
Claimant's duties included making determinations of eligibility 
for welfare assistance. She testified that the branch manager for 
whom she worked was exacting, demanding and "para-military." 
Claimant attempted to meet the manager's expectations by 
increasing her workload.

In 1982, after denying several applicants' requests for 
welfare assistance, claimant came under fire from a local legal 
aid service. The controversy ultimately reached the Governor's 
office and an investigation ensued. Claimant perceived no support 
from her supervisor during the inquiry. She soon experienced a
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return of emotional problems, manifested primarily in the form of, 
headaches, depression and anxiety. Claimant returned to 
Dr. Parvaresh and was hospitalized. A claim for workers' 
compensation followed on November 30, 1982. Dr. Parvaresh 
diagnosed claimant's condition as a "psychoneurotic depressive 
reaction," In a subsequent independent psychiatric examination.
Dr. Holland found claimant to have experienced a "major depressive 
episode," superimposed on a preexisting paranoid personality 
disorder. He did not find claimant's employment to be the major 
cause of her reaction.

On February 9, 1983, SAIF issued a denial of the 
November 1982 claim. In June 1983, claimant returned to work part 
time. Ultimately, on October 25, 1983, the parties entered into a 
Disputed Claim Settlement, whereby claimant was paid $6,185 in 
exchange for a full and final settlement of her psychological 
claim.

O

Claimant returned to full-time employment in April 
1984. She again came under the influence of her prior supervisor 
and her feelings of anxiety and depression returned. She resumed 
treatment.with Dr. Parvaresh, who advised her to seek other 
employment. On August 31, 1984, claimant filed a claim for 
compensation, alleging that her work had caused "anxiety buildup 
and apprehension resulting in debilitating headaches."

On September 12, 1984, Dr. Parvaresh submitted a Form 
827, noting that claimant had been his patient for years and that 
her "problems are not new." He. again diagnosed "anxiety tension, 
feelings of depression and somatic disorder." Dr. Parvaresh 
opined that claimant's preexisting psychiatric disorder was made 
more symptomatic by the most recent stress on the job.

Dr. Holland reexamined claimant in early November 1984. 
He found claimant to be exhibiting a "dysthemic disorder," which 
Dr. Parvaresh later characterized as "new terminology for the 
previous diagnosis of psychoneurotic depressive reaction."
Dr. Holland-found claimant's complaints similar to those she 
described at the time of the prior claim. He again found , 
claimant's work not to be a major contributing cause of the return 
of her symptoms. He agreed with Dr. Parvaresh that claimant's 
underlying condition was not caused nor worsened by events 
occurring on the job.

O

SAIF issued a denial of claimant's claim on November 15, 
1984, asserting that her employment was not the major contributing 
cause of her return of symptoms. Claimant requested a hearing.

The Referee found that in order to prevail, claimant 
would need to prove that her work activity was a major 
contributing cause of a worsening of her preexisting emotional 
disorder. See Weller v. Union Carbide, 288 Or 27 (1979). The 
Referee found that claimant had met her burden of proof. In doing 
so, he took administrative notice of the Diagnostic and 
Statistical Manual of Mental Disorders (3d. Ed., 1982)(hereinafter DSM IlTl and its definition of "dysthemic disorder." 
The Referee's interpreted "dysthemic disorder" to be a condition 
defined by its symptoms. He then concluded:

"A change in the severity of the symptoms of
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the disease, must, by definition, signal a 
change, even if only temporary, in the 
severity of the disease itself."

The Referee thus concluded that claimant's increased 
symptoms in 1984 constituted a worsening of her underlying 
condition under Weller, supra, and he found the claim 
compensable. The Referee did not analyze the effect of the 
parties' 1983 Disputed Claim Settlement.

SAIF argues on review that the Referee's taking of 
administrative notice of the DSM III was inappropriate. We 
agree. In Groshong v. Montgomery Ward Co., 73 Or App 403 (1985), 
the court stated that the trier of fact in an administrative 
hearing, is limited to the use of evidence actually' admitted into 
the record. In the. present case, the Referee took administrative 
notice of a portion of a scientific treatise that was not made 
part of the record. No physician specifically discussed or 
interpreted the treatise and neither party sought its entry into 
evidence. The Referee's conclusions, therefore, appear to have 
been his own. The case should have been decided from evidence 
contained in the record.

m
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); Mary Lou Claypool, 34 Van Natta 943 (1982). m
The present case is similar to Proctor v. SAIF, 68 Or 

App 333 (1984), in which the claimant sustained a compensable arm 
and shoulder injury and subsequently asserted entitlement to 
compensation for an allegedly related psychological reaction. The 
parties entered into a Disputed Claim Settlement whereby the 
claimant agreed to fully compromise and settle his psychological 
claim in exchange for a sum of money. In a later attempt to avoid 
the effect of the Settlement, the claimant filed a new 
psychological claim, contending that the condition previously 
settled was different from the one most recently diagnosed.

The court noted that had claimant established that he 
suffered from a new and different psychological condition, he 
would have been entitled to recover. The court found, however, 
that the condition for which the claimant sought additional 
compensation was the same as the one he exhibited prior to the 
Settlement. It held, therefore:
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In_the present case, claimant compromised her claim for 
anxiety tension and depression, in October 1983. Approximately ten 
months later, she filed a second claim with the same employer for 
the same condition, asserting that it arose out of job stressors 
nearly identical to the ones she had experienced before. On these 
facts, we find that the second claim is essentially the same as 
the first and that it has been fully compromised by the 1983 
Disputed Claim Settlement.

ORDER
The Referee's order dated March 5, 1986, as adhered to 

on reconsideration on March 20, 1986 and March 31, 1986, is 
reversed. The SAIF Corporation's denial is reinstated.

JOHN D. ELLIS, Claimant 
Steven C. Yates, Claimant's Attorney 
Thomas Johnson (SAIF), Defense Attorney

Reviewed by Board Members McMurdo and Lewis,

WCB 85-03981 
April 16, 1987 
Order on Review

The SAIF Corporation requests review of Referee Fink’s 
order that directed it to pay chiropractic billings, as well as a 
penalty and an attorney fee. On review, SAIF contends that the 
chiropractic treatments are not compensable and that penalties and 
attorney fees are not warranted. Claimant has filed no brief on 
Board review.

Claimant, 29 at the time of hearing, compensably injured 
his mid-back in December 1979, resulting in an acute thoracic 
strain. Treatment was conservative, primarily chiropractic as 
administered by Dr. Battler. A Determination Order issued in May 
1980, awarding temporary disability only. Claimant appealed the 
Determination Order, and was awarded 10 percent unscheduled 
permanent disability on Board review.

SAIF disagreed with the frequency of claimant's 
chiropractic treatment. In 1980, claimant underwent 13 treatments 
in January, 15 in February, 13 in March, and 9 in April. 
Nonetheless, SAIF paid all of Dr. Buttler's bills until December 
1984, when it paid for only three of 15 treatments. Thereafter, 
SAIF either refused all payment or paid for only two treatments a 
month. SAIF failed, however, to issue a denial of claimant's 
ongoing chiropractic treatment. In July 1985, claimant changed 
chiropractors and began treatment with Dr. Robinson. None of 
Dr. Robinson's bills were paid by SAIF.

Dr. Buttler opined that claimant's treatments are 
causally related to the December 1979 injury, as well as ne.cessary 
to prevent a worsening of claimant's spinal condition. Drs. 
Fechtel, Gatterman, and Pasquesi, however, opine that chiropractic 
care is no longer causally related to claimant's compensable 
injury.

Claimant's attorney requested a hearing on the issue of 
penalties and attorney fees, for "failure to pay medical bills 
timely." At the hearing, claimant's attorney sought to litigate 
only the issue of penalties and attorney fees; not the 
compensability of continuing chiropractic treatment. SAIF, 
however, sought to raise inter alia; (1) whether the•chiropractic 
treatments were causally related to the December 1979, injury; and
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(2) whether the frequency of the chiropractic treatments were 
reasonable and necessary..

In his order, the Referee stated:
■Were the issues of causal connection, and 
frequency of treatment, before me I would 
rule in SAIF's favor. However, those 
issues are not before me because of SAIF's 
failure to follow appropriate procedure.
What is before me is refusal to pay bills, 
without formal denial. With regard to the 
chiropractic treatment, I conclude'that the 
$4,329 of unpaid bills should be paid 
forthwith. Claimant is also entitled to 
penalties and attorney fees."
After de novo review, we find that the Referee erred in 

ordering SAIF to pay the unpaid chiropractic bills. Under ORS 
656.245, medical services must only be provided "for conditions 
resulting from the [compensable] injury * * Here, the Referee
stated that claimant's continuing need for chiropractic treatment 
was not causally related'to his injury of December 1979. We agree 
with this statement. In effect, the Referee upheld SAIF's "de 
facto" denial of claimant's chiropractic treatment. It was, 
therefore,■error for the Referee to order payment of the unpaid 
chiropractic bills.

The Referee further erred in awarding a penalty. A 
penalty may appropriately be assessed against an insurer when it 
fails to timely- respond to' a claim or unreasonably refuses to pay 
compensation. ORS 656.262(10). SAIF did not timely deny payment 
of claimant's chiropractic bills. However, a penalty can only be 
assessed against "amounts then due." Hutchinson v.
Louisiana-Pacific Corp., 81 Or App 162 (1986); ORS 656.262(10). 
Here, there are no "amounts then due" because claimant's 
chiropractic treatments were not related to the injury of December 
1979. ORS 656.245.

Unlike a penalty, an attorney fee may be awarded even 
though there are no "amounts then due." Spivey v. SAIF, 79 Or App 
568, 572 (1986); Wilma K. Anglin, 39 Van Natta 73 (February 26, 
1987); but see Miller v. SAIF, 78 Or App 158, 162 (1986),
However, considering the efforts expended and the results 
obtained, we modify the award from $400 to $100.

ORDER
The Referee's order of July 29, 1986 is affirmed, 

reversed, and modified. That portion of the order that upheld the 
SAIF Corporation's "de facto" denial of claimant's chiropractic 
treatment is affirmed. That portion of the order that directed 
SAIF to pay the unpaid chiropractic bills, a penalty, and a $1,000 
attorney fee for.services rendered by claimants's attorney at the 
hearing, is reversed. That portion of the order that awarded a 
$400 attorney fee concerning the penalty issue is modified to $100
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CAROLYN ETTINGER, Claimant '
Mai agon & Moore, Claimant's Attorneys 
Cowling & Heysell, Defense Attorneys

Reviewed by Board Members

WCB 85-02785
April 16, 1987
Corrected Order on Review

McMurdo and Lewis.
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The Board affirms the order of the Referee on the issues 
of compensability, temporary disability compensation and attorney 
fees. On the issue of interim compensation, we reverse. The 
Referee found that claimant was not entitled to interim 
compensation because her aggravation claim was not compensable on 
the merits. This was error. Under certain circumstances, interim 
compensation is due whether or not a claim ultimately is ruled 
compensable. Jones v. Emaunuel Hospital, 280 Or 147, 151-52 
U977 ) .

Dr. Dunn's report of May 21, 1985 indicated'a need for 
medical treatment relating to claimant’s compensable condition and 
that claimant was unable to work because of that condition. The 
employer's ad justing'agency received a copy of this report on 
May 28, 1985. Claimant is entitled to interim compensation from 
the date that the adjusting agency received the report until it 
issued an aggravation denial on behalf of the employer on 
August 28, 1985. ORS 656.273(6).

ORDER
The Referee's order dated July 28, 1986 is reversed in 

part. That portion of the order that denied claimant's request 
for interim compensation is reversed. Claimant is awarded interim 
compensation for the period of May 28, 1985 through August 28, 
1985. Claimant’s attorney is awarded 25 percent of this 
additional compensation, up to $2,000, as a reasonable attorney 
fee. Claimant's attorney is also awarded $600 for services on 
Board review on the compensability issue,, to be paid by the 
self-insured employer.

WCB 86-03387 
April 16, 1987 
Order of Dismissal

FORREST A. LAFFIN, Claimant 
Pozzi, et al., Claimant's Attorneys 
Davis, Bostwick, et al., Defense Attorneys 
Norm Kelley, Ass't. Attorney General

The Workers* Compensation Department has moved for an 
order dismissing the requests for Board review filed by Argonaut 
Insurance Company and claimant insofar as the requests pertain to 
WCB Case No. 86-03387, The motion is granted.

WCB Case No. 86-03387 concerns the issue of whether 
Argonaut is entitled to reimbursement from the Workers'
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Compensation Department for temporary total disability benefits 
paid claimant while he pursued an out-of-state vocational 
assistance program. Inasmuch as this issue is not a matter 
concerning a claim, judicial review of' this portion of the 
Referee's order is not subject to ORS 656.289 and 656,295. ORS 
656.704(1). Rather, judicial review is subject to ORS 183.310 to 
183.550. ORS 656.704(2); OAR 436-120-250(7), (8). Consequently, 
jurisdiction for judicial review of the Referee's decision in WCB 
Case No, 86-03387 is conferred upon the Court of Appeals. ORS 
183.482.

Accordingly, Argonaut Insurance Company's request for 
Board review is dismissed for lack of jurisdiction. Furthermore, 
claimant's request for Board review is also dismissed for lack of 
jurisdiction insofar as the request concerns WCB Case No. 
86-03387. The Board retains jurisdiction over those portions of 
claimant's request for Board review which pertain to WCB Case 
Nos. 82-01857 and 84-07454.

IT IS SO ORDERED.

KAREN M..PARTRIDGE (WELCK), Claimant 
Peter 0. Hansen, Claimant's Attorney 
Thomas Sheridan (SAIF), Defense Attorney

WCB 85-07711
April 16, 1987
Order on Reconsideration

The SAIF corporation has requested reconsideration of 
the Board’s Order on Review dated March 23, 1987. The request is 
granted and our previous order is withdrawn for reconsideration.

SAIF contends that the Board erred in concluding that it 
had failed to carry its burden of establishing that the March 24, 
1983 denial fell within the scope of the cause of action 
adjudicated before Referee Menashe in September 1983. SAIF 
recites our statement to the effect that if claimant had "failed 
to raise the denial as an issue at the hearing or put on evidence 
to contest the denial," Referee Menashe would have expressly 
upheld the denial in his order. SAIF contends that if claimant 
had not raised the issue at the hearing, Referee Menashe would not 
have had authority to rule on the denial. SAIF, therefore, 
contends that we drew an improper inference from Referee Menashe's 
statement: "The March 24, 1983 denial was not litigated."

SAIF has misconstrued our statement. By the words, 
"failed to raise the denial as an issue at the hearing," we meant 
to convey the idea of failing orally to remind Referee Menashe of 
the issue at the beginning of the hearing, i.e. ignoring the 
issue. Claimant had requested a hearing on the March 24, 1983 
denial and the request was properly before the Referee. The 
Referee, therefore, was bound either to rule on the denial or 
preserve it for later litigation. Because the Referee stated in 
his opinion that the denial was not litigated, but did not rule on 
the denial in his order, we construed the Referee's statement to 
mean that the denial had been preserved for later litigation.

It is possible, of course, that the Referee intended the 
statement in his opinion as a ruling on the denial. We have no 
way of telling from the record as developed in this case whether 
this was the Referee's intention. The most that can be said, 
therefore, is that the record suggests two plausible 
interpretations of the Referee’s statement. Even assuming,
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however, that both interpretations are equally plausible, SAIF 
nonetheless has failed to carry its burden of proof. We still 
think that the interpretation which we adopted in our previous 
order is the most plausible under the circumstances.

Therefore, as supplemented by this order, we adhere to 
and republish our previous order, effective this date.

IT IS SO ORDERED.

m

#

RICHARD H. SHRADER, Claimant 
Bischoff & Strooband, Claimant's Attorneys 
Charles Lisle (SAIF), Defense Attorney

Reviewed by Board Members Lewis and McMurdo.

WCB 85-15490 
April 16, 1987 
Order on Review

Claimant requests review of Referee Quillinan's order 
that increased his unscheduled permanent disability award for a 
right shoulder injury from 20 percent (64 degrees), as awarded by 
a Determination Order, to 30 percent (96 degrees). Claimant seeks 
additional unscheduled permanent disability.

In November 1984- claimant was working as a clerk for a 
bus terminal. He attempted to lift a box weighing 80 to 90 pounds 
and suffered a compensable injury to his right shoulder. Claimant 
continued to work, but because of continued shoulder pain saw 
Dr. Brummer, internist. At Dr. Drummer's request, electrical 
studies were performed by Dr. Byers who diagnosed a 
musculocutaneous neuropathy. Claimant experienced severe 
symptoms, but continued to work using primarily his left hand 
until November 1985 when Dr. Brummer and Dr. Byers both concluded 
that claimant should not return to work at the bus terminal.

In December 1985, Dr. Brummer referred claimant to 
Dr. James, orthopedist. Dr. James concluded that claimant's 
symptoms were primarily due to. inflammatory disease and 
subacromial bursitis rather than the muscular cutaneous nerve 
compression. Dr. James noted that claimant had preexisting 
degenerative arthritis aggravated by his injury. The aggravation 
of the degenerative arthritis contributed to claimant's permanent 
impairment.

In January 1986 Dr. Brummer found claimant medically 
stationary. Claimant was restricted from repetitive use of the 
arm for pushing, pulling, lifting or carrying. Dr. Brummer 
further limited claimant's lifting or carrying to no more than 20 
pounds occasionally. Vocational retraining was recommended. In 
April, claimant sought to return to work at the bus terminal. The 
employer advised that his position had been filled and that no 
work within his 20 pound lifting limitation was available. 
Subsequently, vocational efforts were initiated.

In May 1986, claimant received a Determination Order 
that awarded him 20 percent (64 degrees) unscheduled permanent 
disability. Claimant timely appealed the Determination Order.

At the time of hearing, claimant was 60 years old with a 
12th grade education. He spent almost 26 years working as a clerk 
for the bus terminal. His duties included loading and unloading 
freight, selling tickets, handling the books and all activities 
associated with operating a bus terminal. He has no special 
training. Claimant testified that he still experiences

-323-



significant pain when moving his arm. The pain often wakes him at 
night. Claimant is right-handed. He has difficulty writing and 
is limited in performing housework. He agreed with his 
physician's assessment of his condition precluding him from 
repetitive use of his right arm or lifting more than 20 pounds. 
Claimant has contacted approximately 95 employers regarding 
potential job opportunities. At the time of hearing, he remained 
unemployed. The Referee concluded that claimant was credible and 
motivated to return to work. ■ •
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ORDER
The Referee's order dated August 22, 1986 is modified. 

In lieu of the Referee’s award of an additional.10 percent (32 
degrees) permanent disability, claimant is awarded an additional 
30 percent' (96 degrees) permanent disability for a total of 50 
percent (160 degrees) unscheduled permanent disability. 
Claimant's attorney is allowed 25 percent of the additional 
compensation granted by this order, not to exceed $3,000 as a 
reasonable attorney's fee.

THERESA L. SIEFER, Claimant '
Roll, et al., Claimant's Attorneys 
Dianne Sawyer (SAIF), Defense Attorney

WCB 86-00554 
April 16, 1987 
Order on Review

Reviewed by Board Members Lewis and McMurdo.
The SAIF Corporation requests review of that.portion of 

Referee Leahy's order that set aside its denial of claimant's 
occupational disease claim for bilateral carpal tunnel syndrome. 
The issue on review is compensability.

The Board 
following comments.

expert medical analysis. Uris

>f the Referee w i th the

clai mant's bil ate ral
lical question r equ ir ing
'Hsati on Dept., 247 Or 420
. is g enerally a cco rded
App 810 (1983) • However,
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accurate history. Somers v. SAIF, 77 Or App 259, 263 (1986). A 
physician's conclusory statement regarding causation is entitled 
to little weight. Moe v. Ceiling Systems, 44 Or App 429 (1980).
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After our de novo review of the medical and lay 
evidence, we find that the preponderance of the persuasive 
evidence establishes that claimant's work activities were the 
major contributing cause of her bilateral carpal tunnel syndrome 
Accordingly, we agree with the Referee that claimant's condition 
is compensable.

Furthermore, we find that this is a case of ordinary 
difficulty with the usual probability of success for claimant. 
Consequently, a reasonable attorney fee is awarded.

ORDER
The Referee's order of June 5, 1986, is affirmed, 

s attorney is awarded $450 for services on Board review.Claimant
to be paid by the SAIF Corporation.

GUY J. STEPP, Claimant 
Pozzi, et al., Claimant's Attorneys 
Merrily McCabe (SAIF), Defense Attorney 
Rankin, VavRosky, et al., Defense'Attorneys 
Davis, Bostwick, et al., Defense Attorneys

Reviewed by Board Members

WCB 85-08493, 85-12079, 
85-12080 & 85-13808 • 

April 20, 1987 
Order on Review

Ferris and Lewis
Claimant requests review of Referee Pferdner's order that 

upheld three insurers' denials of claimant's occupational disease 
claim for hearing loss. Should we reverse the finding of 
noncompensability, the insurers individually assert that they are 
not responsible. The issues are compensability and responsibility.

.The Board 
following comment.

affirms the order of the Referee with the

The facts surrounding claimant's hearing loss are 
relatively undisputed. The issue of whether claimant's loss of 
hearing is due to his work exposure or "osteogenesis imperfecta" is 
a medical question. We therefore rely on expert medical opinion to 
resolve the issue. See Uris v. compensation Department, 2'47,Or 420 
(1967). As was the Referee, we are persuaded by the well-reasoned 
opinion' of Dr. Wilson that claimant's hearing loss is due to his 
noncompensable "osteogenesis imperfecta," Consequently, the 
insurers denials of compensability are upheld.

The
supplemented,

ORDER
Referee's order dated August 27, 1986, as 
is affirmed.

#
WAYNE D. COOPER, Claimant
Peter 0. Hansen, Claimant's Attorney
Gretchen Wolfe (SAIF), Defense Attorney

Reviewed by Board Members

WCB 86-03233
April 24, 1987
Order on Review .(Remanding)

McMurdo and Lewis.
Claimant requests review of Referee Podnar's order that 

dismissed claimant's request for hearing for lack of 
jurisdiction. The issue is whether the request for hearing should 
have been dismissed.
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In June 1985, claimant entered an authorized training 
program. SAIF notified him that it would pay temporary disability 
compensation during training. Shortly after the program began, 
however, claimant's low back pain forced him out of training.
SAIF thereafter discontinued compensation payments because of 
claimant's nonparticipation in training. The claim, however, was 
not closed, although SAIF did request an Own Motion determination.

Claimant then filed an amended request for hearing to 
include SAIF's termination of compensation payments. In his 
November 25, 1985 Opinion and Order, Referee William Peterson 
found that ■ claimant's compensation should not have been terminated 
because he was not medically stationary and the claim was not 
otherwise appropriate for closure at the time he left vocational 
training.

Two days before the Referee's order issued, we issued an 
■Own Motion Determination" wherein claimant was awarded temporary 
disability compensation for the period in which he was in 
training.. On receipt of our Own Motion order, SAIF requested 
reconsideration of Referee Peterson's order, asserting that our 
order precluded claimant from the receipt of further 
compensation. The Referee disagreed. SAIF requested Board 
review. On August 12, 1986, we affirmed the Referee's order, 
finding.that claimant's entitlement to compensation during 
vocational training was independent of his aggravation rights. 
Wayne D. Cooper, 38 Van Natta 913 (1986). We also found that our 
prior Own Motion Determination had no effect on the Referee's 
order and was, in fact, contrary to the administrative rules 
governing payment of temporary disability compensation. We, 
therefore, vacated our Own Motion Determination. Wayne D. Cooper, 
38 Van Natta 916 (1986 ) .

Some time before our August 1986 Order on Review, SAIF 
submitted claimant's claim to the Evaluation Division for closure 
in an apparent attempt to comply with Referee Peterson's order.
The Division subsequently issued its Determination Order on 
February 28, 1986. Claimant appealed from that Order, asserting 
entitlement to additional permanent partial disability. The issue 
went to hearing before Referee Podnar, who found that he was 
without jurisdiction to hear claimant's request. The Referee's 
order issued before we vacated our prior Own Motion 
Determination, Apparently relying on our Determination, he stated

"A Board's Own Motion Determination gives 
very specific appeal rights, and these are 
to the Court of Appeals. I am not persuaded 
that a Department Determination Order serves 
to resurrect any rights claimant had prior 
to the expiration of his aggravation rights."
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oh review, claimant argues that, given the series of 
developments in this case, his claim should be remanded to the 
Referee for a hearing on the .extent of disability. We agree. 
Claimant's right to a hearing on a Determination Order within one 
year of its issuance is independent of his aggravation rights,
ORS 656.268(6), This case wilL be remanded,

ORDER
The Referee's order dated May 15, 1986 is vacated. This 

case is remanded to the Referee for a hearing on the merits of 
claimant's appeal from the February 28, 1986 Determination Order.

m

LISA R. DAWSON. Claimant WCB 85-11984
Gatti, Gt al., Claimant's Attorneys April 24, 1987
SAIF Corp Legal (Portland West), Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.
The .SAIF Corporation requests, review of Referee Leahy's 

order that: (1) set aside its denial of claimant's industrial
injury claim for the low back; (2) awarded "interim" compensation 
for the period of July 1, 1985 to August 28, 1985; and (3) 
assessed a penalty and an associated attorney fee for SAIF's 
alleged failure to pay interim compensation pending its denial of 
claimant's claim. The issues are compensability, interim 
compensation, penalties and attorney fees.

We affirm that portion of the Referee's order regarding 
compensability. We reverse the Referee's award of interim 
compensation and his assessment of penalties and attorney fees.

s

In her request for hearing, claimant asserted 
entitlement to penalties and attorney fees for SAIF's alleged 
failure to pay interim compensation. The Referee acknowledged the 
interim compensation issue at the commencement of the hearing. 
Thereafter, however, no testimonial evidence was elicited 
regarding claimant's alleged nonreceipt of interim compensation.
No documentary evidence was produced, except for a set of SAIF 
payment .records indicating that claimant had received payment for- 
two periods of temporary total disability. The Referee found that 
"No TTD at all was paid," although he did not discuss the evidence 
upon which he relied in reaching his decision.

It is claimant's bu 
additional compensation. See 
(1979). Inherent in meeting 
evidence sufficent to support 
record, we find that claimant 
There is simply insufficient 
the compensation she seeks, 
neither the interim compensat 
fees assessed by the Referee.

rden to prove entitlement to 
Hutcheson v, Weyerhaeuser, 288 Or 51 

that burden is the production of 
the claim. After reviewing the 
has failed to sustain her burden, 
evidence that claimant was not paid 
Claimant is, therefore, entitled to 
ion nor the penalties and attorney

ORDER
The Referee's order dated April 17, 1986, as adhered to 

on reconsideration on May 23, 1986, is reversed in part and 
affirmed in part. Those portions of the order that awarded 
claimant interim compensation for the period of July 1, 1985 to
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August 28, 1985 and that assessed a penalty and associated 
attorney fee are reversed. The remainder of the order is 
affirmed. For prevailing on the compensability issue, claimant's 
attorney is awarded $600 for services on Board review, to be paid 
by the SAIF Corporation.

LYNDA J. DEAN, Applicant WCB CV-87003
Peter W. Preston (Pozzi, et al.). Applicant's Attorney April 24, 1987 
Ann Kelley, Assistant Attorney General Crime Victim Compensation

....... Order of Remand
This matter is before the Board on the applicant's 

request for review and hearing concerning the Department of 
Justice's Findings of Fact, Conclusions and Order on 
Reconsideration dated December 30, 1986. By its order, the 
Department denied compensation to the applicant under the Victims 
of Crime Compensation Act (ORS Chapter 147).

The record provided to the Board by the Department 
contains a psychiatric evaluation report from Dr. Price.
Dr. Price's report is based on an examination that was conducted 
before the date of the Department’s Order on Reconsideration. 
However, the report was not furnished to applicant's counsel prior 
to her appeal. Although this report was not considered by the 
Department, it has been forwarded to the Board as part of "the 
entire Department record." See OAR 438-82-025.

The Department has requested that this report be 
excluded from consideration. The Department relies on ORS 
147.155(5), which states that no evidence is admissible at a 
hearing before the Board that has not previously been considered 
by the Department. We agree that we are presently unable to 
consider this report. However, we are also empowered to conduct 
proceedings in any manner that will achieve substantial justice.

The current record neither contains a report from 
Dr. Price nor any other psychiatrist. Furthermore, we are 
persuaded that Dr. Price's report could not have been provided to 
the Department with due diligence prior to the issuance of its 
Order on Reconsideration. Under these circumstances and 
considering the report's relevancy to the issue currently on 
appeal, we conclude that substantial justice would be served by 
the Department's consideration of this report.

Accordingly, this matter is remanded to the Department 
of Justice Crime Victims' Compensation Fund for further 
consideration of this record, consistent with this order.

IT IS SO ORDERED.

FELIZ ENRIQUEZ, Claimant 
Kenneth R. Peterson, Claimant's Attorney 
Schwabe, et al., Defense Attorneys

Reviewed by Board Members McMurdo and Lewis

WCB 85-04350 
April 24, 1987 
Order on Review

Claimant requests review of Referee St. Martin's order 
that: (1) refused to continue the case until such date as claimant 
could appear at the hearing; (2) admitted certain exhibits over 
claimant's objection; and (3) upheld the insurer's denial of 
claimant's industrial injury claim. On review, claimant asserts
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that the insurer's denial was impermissible under the principle of 
Bauman v, SAIF, 295 Or 788 (1983). In the alternative, claimant 
asserts that this claim should be remanded to the Hearings 
Division for the taking of claimant's testimony.

We find that the Referee's admission of exhibits over 
claimant's objection was not an abuse of the Referee's discretion. 
We also find remand to be inappropriate, for this case has not 
been improperly, incompletely, or otherwise insufficiently 
developed. ORS 656.295(5). On the merits, however, we find that 
the insurer's denial was an impermissible "back-up" denial that 
must be set aside.

O

O

On June 12, 1984, claimant and David Gentry were among 
those persons attending a three-day "weatherization" seminar at a 
central Oregon resort. On that date, claimant was struck in the 
face and back of the head by Gentry. The resulting injuries 
required medical treatment. The facts surrounding the incident 
are in dispute. Although neither claimant nor Gentry were present 
at the hearing, each had previously submitted written statements. 
Those statements were admitted into evidence.

According to claimant's statement. Gentry knocked on 
claimant's motel room door and asked him if he would exchange two 
one dollar bills for eight quarters. Claimant agreed to the 
exchange, the exchange was made, and Gentry left. Later, however. 
Gentry demanded eight quarters from claimant, as if no exchange 
had occurred.' Following a discussion, claimant was assaulted by 
Gentry.

According to Gentry's written statement, he and his 
roommate had retired for the night when, at approximately 2:00 
a.m., claimant entered Gentry's room and began removing a large 
amount of change from the top of a dresser. After observing 
claimant for a few moments. Gentry left his bed and confronted 
claimant.. A discussion ensued and Gentry ultimately struck 
claimant, forcing him from the room.

Ron Willocks was present when the altercation occurred 
and was the only witness to the incident who testified at 
hearing. Willocks testified that he saw Gentry place 
approximately $30 in change on the motel room dresser several 
hours before the altercation. Later, after spending approximately 
three hours with claimant and Gentry in the motel bar, Willocks 
retired for the night. He awakened to the sounds of the animated 
discussion between claimant and Gentry and he observed claimant
being struck by Gentry. According to Willocks, when he awoke, he 
saw claimant standing in front of the dresser with change in his 
hands. When struck, claimant dropped a significant amount of 
change. Willocks further testified that approximately five 
minutes after the altercation, claimant returned to the room and 
handed Willocks a $20 bill.

On cross-examination, Willocks admitted that he did not 
awaken until just moments before claimant was struck. Therefore, 
he did not know whether Gentry had invited claimant into the room 
or whether claimant had earlier loaned Gentry money. He did not 
know what had transpired between claimant and Gentry during the 
period after Willocks left them in the bar. He did know that'both 
claimant and Gentry had been involved in a poker game earlier in 
the day. ■ •
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According to VJillocks, both he and Gentry were 
interviewed by three or four persons Willocks believed to be 
supervisors soon after the altercation occurred. Willocks also 
testified that he explained his version of the facts to his 
supervisor (an agent of the present employer) within approximately 
one week after returning to work from the seminar.

Mr. Boileau, a claims supervisor for the insurer, 
testified that claimant's claim was initially placed in deferred 
status, and then accepted in August 1984. When asked if an 
investigation had been conducted between the filing of the claim 
and its acceptance, Boileau responded:

“No. There really doesn't look likethere 
was much of any investigation . . . [the 
claims examiner] did not do.a particularly 
thorough job on going through this."
According to Boileau, the insurer had only claimant's 

written statement and medical reports tying claimant's.in juries to 
an assault at the time it accepted the claim. In January 1985, 
however, the insurer received additional information, including 
Gentry's written statement, that raised suspicion regarding the 
claim's compensability. Although the insurer received this 
information in January 1985, it did not issue a denial of the 
claim until March 8, 1985. The denial came approximately seven 
months after the claim was accepted. The basis of the denial was 
that claimant's injury had occurred under circumstances different 
from those he represented at the time he filed his claim.

In Bauman v, SAIF, 295 Or 788 (1983), the Court held 
that after an insurer officially notifies the claimant that the 
claim has been accepted, the insurer may not, after 60 days have 
elapsed, deny the compensability of the claim unless there is a 
showing of fraud, misrepresentation or other illegal activity.
Id. at 794. In the present case, claimant was officially notified 
that his claim had been accepted in August 1984. Approximately 
seven months later, the insurer “backed up" and issued a denial of 
compensability. Claimant ‘asserts that the denial was 
impermissible under Bauman, supra. The insurer responds, however, 
that because claimant was engaged in illegal activity, i.e. , an 
alleged attempted theft, the Bauman exception -to retroactive 
denials applies.

In order for an insurer to invoke the “fraud, 
mispresentation or other illegal activity" exception to the Bauman 
rule, it must prove one or more of those grounds for its denial by 
a preponderance of the evidence. Parker v. North Pacific Ins.
Co.f 73 Or App 790 (1985); Parker v. D.R. Johnson Lumber Co., 70 
Or App 683 (1984); Karen Hays, 38 Van Natta 1541 (1986). After 
reviewing the record, we conclude that the present insurer has 
failed to meet its burden of proof.

From the outset, we question whether the alleged theft 
involved in this case is among the “illegal" activities 
contemplated by Bauman. A review of the case law reveals that 
where the Bauman exception has .been invoked, the employer or 
insurer has attempted to show that it was induced to accept the 
claimant’s claim by his or her fraudulent statement, affirmative 
act of misrepresentation or omission. See e. g. , Rogers v. V^eyerhaeuser Co,, 82 Or App 46 (1986 ); Liberty Nor thweVtTns.
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Corp, V. Powers, 76 Or App 371 (1985); Parker v. North Pacific 
Ins, Co., supra; Skinner v, SAIF, 66 Or App 467 (1984); Thus, 
there was a direct causal link between the claiinant’s act or 
omission and the insurer's subsequent acceptance of the claim.

In the present case, the alleged "illegal* activity 
involved is claimant's alleged theft. It was not the alleged 
theft, however, that led to the acceptance of the claim;, it was 
claimant's misrepresentation, if any, regarding the facts 
surrounding his injury. Thus, while the compensability of 
claimant's injury may have been called into question because of 
the surrounding circumstances, those circumstances may not be 
relevant to determining whether the Bauman.exception applies.

Even if the alleged theft 
find that the insurer has failed to 
engaged'in an attempted theft at the 
material evidence consists of the wr 
and Gentry and the hearing testimony 
asserts that he was assaulted withou 
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der Bauman, we 
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Because neither 
the Referee 
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up to the moment of 

of what had theretofore 
not know if claimant 
ther claimant had been 
that claimant was 
observation that 

time he was assaulted.
Willocks' estimation of what transpired, while 

probative, is not sufficient to prove that claimant was engaged in 
illegal activity at the time of his injury. Because there is 
nothing more on which the insurer can rely, we find that it has 
failed to meet its burden of proving the justification for its 
retroactive denial. The denial will be disapproved.

ORDER
The Referee 's order is

pa rt. That portion of the or der
re troa ctive denial of claimant' s
re vers ed. Claimant's claim i s r
pr oces sing according to law. Th
is affirmed. Claimant's attorney is awarded a fee of $1,400 for 
services at hearing and $650 for services on Board review. Both 
fees shall be paid by the insurer.
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JOHN D. FRANCISCO, Claimant WCB 85-14687, 85-14690, 86-05683,
Stephen V. Piucci, Claimant's Attorney 86-05999 S 86-13059
Rankin, et al.. Defense Attorneys April 24, 1987
Davis, et al., Defense Attorneys Order Denying Motion to Dismiss
SAIF Corp Legal (Portland East), Defense Attorney
Acker, et al., Defense Attorneys
Schwenn, et al., Attorneys

Argonaut Insurance Company has moved the Board for an 
order dismissing claimant's request for Board review on the ground 
that not all of the parties or their attorneys were served with a 
copy of claimant's request within the time provided by law. ORS 
656.289(3); 656.295(2).

The Referee's order issued January 30, 1987. Claimant's 
request for Board review was mailed February 17, 1987 and received 
by the Board February 18, 1987'. A certificate of mailing, submitted 
with the request, indicated that a copy of the request had been 
mailed to the attorneys for Argonaut and the SAIF Corporation on 
February 16, 1987. There was no indication that any of the 
employers, their insurers, or the other attorneys had been mailed a 
copy of claimant's request. However, on February 23, 1987 the Board 
mailed a computer generated letter to all of the employers and their 
attorneys acknowledging the request for review. No representation 
has been made that the Board's letters were not received.

In Argonaut Insurance v. King, 63 Or App 847, 852 (1983), 
the court held that "compliance with ORS 656.295 requires that 
statutory notice of the request for review be mailed or, actual 
notice be received within the statutory period." (Emphasis added.) 
The "actual notice" referred to by the court in King was the Board's 
computer generated acknowledgement letter, which the evidence 
established was received by the insurer more than 30 days after the 
Referee's order was mailed. Inasmuch as the notice of the request 
was untimely, the court found that the Board lacked jurisdiction to 
consider the appeal.

Although we are not bound by formal rules of evidence, we 
find the Oregon Evidence Code helpful when dealing with matters such 
as presumptions and burdens of persuasion. James L. Sampson, 37 Van 
Natta 1549, 1550 (1985). OEC 311(q) establishes a presumption that, 
"A letter duly directed and mailed was received in the regular 
course of the mail." OEC 308 provides that a party against whom a 
presumption operates has the burden of proving that the nonexistence 
of the presumed fact is more probable than its existence.

Here, the Board's acknowledgement letter was mailed seven 
days before the statutory period expired. Given the presumption of 
regular receipt in the course of the mail and the absence of evidence 
or a representation that the employers or their representatives did 
not receive our acknowledgement letter within the statutory period, 
we conclude that it is more probable than not that the parties did 
receive actual notice of claimant's request for review within the 
statutory period. Furthermore, in the absence of prejudice to a 
party, timely service of a request for review on the attorney for a 
party, rather than the party, is sufficient compliance with ORS 
656.295(2) to vest jurisdiction in the Board. Argonaut Insurance v. 
King, supra; Nollen v. SAIF, 23 Or App 420, 423 (1975) rev den 
(1976); Karen J. Bates, 38 Van Natta 964 (1986). Accordingly, the 
motion to dismiss is denied.

m

IT IS SO ORDERED.
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SHIRLEY M. GEHRKE, Claimant 
Welch, et al., Claimant's Attorneys 
Cummins, et al.. Defense Attorneys

WCB 84-04735 
April 24, 1987 
Order on Review

that: (
request 
responsi 
treatmen 
percent 
injury. 
Referee , 
when she 
issues a

Reviewed by Board Members McMurdo and Lewis'.
The insurer requests review of Referee Menashe's order 

1) declined to grant its motion to dismiss claimant's 
for hearing; (2) set aside its partial denials of 
bility for claimant's current medical and chiropractic 
ts; and (3) affirmed a Determination Order's award of 40 
(128 degrees) unscheduled permanent disability for a back 
In her respondent's brief, claimant contends that the 

erred in rating the extent of her permanent disability 
was not psychologically stationary. On review, the 
re procedure, compensability, and extent.

The Board affirms the order of the Referee with the 
following comments.

Following our de novo review of the medical and lay 
evidence, we are persuaded that claimant's compensable injury is a 
material contributing cause of her current need for treatment. 
Consequently, we agree with the Referee that the insurer's denials 
should be set aside.

In addition, the ev 
condition was medically stati 
a determination concerning th 
disability was justified. Dr 
was not psychologically stati 
recommendation that she seek 
claimant had consistently dec 
with prior medical advice, we 
opinion persuasive regarding

idence preponderates that claimant's 
onary at the time of hearing. Thus, 
e extent of claimant's permanent 
. Colistro's opinion that claimant 
onary was prefaced on his 
pain center treatment. Inasmuch as 
lined such counseling in accordance 
do not consider Dr. Colistro's 

the "medically stationary" issue.
Furthermore, we conclude that a 40 percent unscheduled 

permanent disability award adequately reflects claimant's 
permanent loss of earning capacity due to her compensable injury. 
Accordingly, we agree with the Referee's assessment concerning the 
extent of claimant's permanent disability.

Finally, we find that this is a case of ordinary 
difficulty with the usual probability of success for claimant. 
Accordingly, a reasonable attorney fee is awarded.

ORDER
The Referee's order dated April 7, 1986 is affirmed. 

Claimant's attorney is awarded $600 for services on Board review,, 
to be paid by the insurer.
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TROY W. KAUFFMAN, Claimant WCB 85-03077 & 85-03078
HELEN V. and DAVID J. PRATT, Employers April 24, 1987
MacAfee, et al., Claimant's Attorneys Order on .Remand
Gary L. Jones, Attorney
SAIF Corp Legal, Defense Attorney
Carl M. Davis, Dept, of Justice

This matter is before the Board on remand from the Court 
of Appeals. Pursuant to the court's April 14, 1987 order, we have 
been instructed to effect and approve a disputed claim settlement.

In consideration of the alleged noncomplying employer's 
promise to pay a stated sum, claimant has agreed to dismiss with 
prejudice all further proceedings related to WCB Case Nos.
85- 03077 and 85-03078. In addition, the parties have agreed to 
resolve the issues currently pending before the Hearings Division 
in WCB Case No. 86-00180.

By this order, we approve the parties* settlement, 
thereby fully and finally settling all issues raised or raisable 
in WCB Case Nos. 85-03077 and 85-03078. That portion of the 
settlement which concerns the pending hearing in WCB Case No.
86- 00180 has been forwarded to the Hearings Division for 
consideration by a Referee. Accordingly, this matter is dismissed 
with prejudice.

IT IS SO ORDERED.

THOMAS R. LUCAS, Claimant 
Carney, et al.. Claimant's Attorneys 
Arthur Stevens, III (SAIF), Defense Attorney

Reviewed by Board Members Lewis and McMurdo.

WCB 85-04275 
April 24, 1987 
Order on Review

Claimant requests review of Referee Brown's order that 
upheld the SAIF Corporation's denial of claimant's stress-related 
occupational disease claim. Should claimant prevail on Board 
review in overturning SAIF's denial, he requests that his attorney 
be awarded an extraordinary attorney fee for services at the 
hearing. The issues are compensability and attorney fees.

This claim concerns the symptomatic worsening of a 
preexisting personality disorder. The Referee concluded that the 
claim was not compensable based upon our decision in April L. 
Martinez, 38 Van Natta 621 (1986). In that case, we held that the 
claimant's stress-induced somatic symptoms were not, in and of 
themselves, a mental disorder. Id. at 622. We also held that the 
symptoms were not indicative of a worsening of a preexisting 
personality disorder because we found that the claimant had no 
preexisting personality disorder. Id. We gratuitously added that 
even if the claimant did have a preexisting personality disorder 
and that disorder had been symptomatically worsened, this did not 
necessarily equate with a pathological worsening of the disorder. 
Id. at 622-23.

m

Since that time and subsequent to the Referee's order, 
we ruled in Carol J, Rodeheffer, 38 Van Natta 1399, 1400-01 (1986) 
that the symptoms of a preexisting personality disorder and the 
disorder itself are one and the same; if the symptoms worsen, the 
underlying condition has worsened. Our decision was dictated by
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the Court of Appeals holding to that effect in Adsitt v. Clairmont 
Water District, 79 Or App 1, 6, rev den 301 Or 338, 301 Or 666 
(1986). We reaffirm that rule in this case. Claimant, therefore, 
sustained a compensable worsening of his preexisting personality 
disorder and SAlF's denial must be set aside.

Because we set aside SAIF*s denial, we proceed to the 
question of whether claimant's attorney is entitled to an 
extraordinary attorney fee for services at the hearing level. 
Claimant's attorney has submitted a sworn statement detailing his 
efforts in this case in accordance with OAR 438-47-010(2), These 
efforts total 118 hours and include depositions of three 
psychiatrists and a two-day hearing involving nine witnesses. . We 
conclude that an extraordinary fee is warranted and considering 
the various factors set forth in Barbara A. Wheeler, 37 Van Natta 
122, 123 (1985) conclude that a fee in the amount of $5,000 is 
appropriate under all of the circumstances of this case for 
services at the hearing level. We further conclude that a fee of 
$700 is appropriate for the services of claimant's attorney on 
Board review.

ORDER
The Referee's order dated July .31, 1986 is reversed and 

the claim is remanded to the SAIF Corporation for acceptance and 
processing according to law. Claimant's attorney is awarded 
$5,000 for services at the hearing level and $700 for services on 
Board review, to be paid by the SAIF Corporation.

O MARSHALL L. MANN, Claimant 
SAIF Corp Legal, Defense Attorney WCB 86-06228 & 86-08885 

April 24, 1987 
Order on Review

Reviewed by Board Members McMurdo and Lewis.
Claimant requests review of Referee Howell's order that 

upheld the SAIF Corporation's denial of claimant's claim for 
bilateral carpal tunnel syndrome. The issue is whether claimant's 
claim under Oregon Workers' Compensation Law is barred by his 
receipt of benefits under the Longshoremen's and Harbor Workers' 
Compensation Act. The parties have filed no briefs. We affirm.

O

We draw from the Referee's statement of the facts. In 
1982, claimant began work as a welder for an employer whose 
business consisted of building and repairing vessels used on 
navigable waters. Within a month after beginning work, claimant 
experienced bilateral stiffness, weakness and tingling in his 
fingers. He ultimately left work because of these symptoms on 
March 12, 1982. He did not return to work for the employer.

On March 19 
Longshoremen's and Ha 
alleging that his wor 
bilateral hand condit 
both federal and stat 
employer, accepted cl 
disability compensati 
symptoms continued an 
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.Although claimant's claim 
accepted, he ultimately filed a clai 
Compensation Act, as well, asserting 
coverage. SAIF issued a denial, arg 
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that pursuant to ORS 656.027(4), cla 
"subject worker" because of the reme
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447 U.S. 715 
(1985) .
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single injuries or 

ituations, state and federal 
Ship, Inc. V. Pennsylvania,
Inc Gray, 105 S. Ct. 1421

coverage to a worker whose claim is
provide supplementary 

compensable under federal law.
As the Referee correctly noted, the disposition of this 

case turns on whether Oregon has chosen to provide supplementary 
coverage and, if so, whether claimant's condition is compensable 
under Oregon law. ORS 656.027 provides that all workers are 
subject to Oregon Workers' Compensation Law except those 
specifically excluded under the Act. Among those excluded is "a 
person for whom a rule of liability for injury or death arising 
out of and in the course of employment is provided by the laws of 
the United States." ORS 656.027(4).

The present claimant's occupational disease has been 
accepted as compensable under the LSHWCA, a "law of the United' 
States." He is by definition, therefore, not a "subject worker" 
for whom compensation is available under Oregon law. See 
Williamson v. Western Pacific Dredging Corp., 304 F. Supp. 510
1969 The Referee's order will be affirmed.

ORDER
The Referee's order dated October 14, 1986 is affirmed.

ROSA MARTINEZ, Claimant 
Francesconi & Cash, Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney 
Nelson, et al., Defense Attorneys

Reviewed by Board Members Lewis and McMurdo

WCB 85-08253.& 85-10647 
April 24, 1987 
Order on Review

Claimant requests review of Referee Michael Johnson's 
order that upheld the denials of the SAIF Corporation and Liberty 
Northwest Insurance Corporation regarding claimant's occupational 
disease claim for bilateral carpal tunnel syndrome. The issue is 
compensability, and if the claim is compensable, responsibility 
between the insurers must be determined.

We affirm the Referee's order with the following 
comment. In reaching his decision, the Referee relied in part on 
Dr. Peter Nathan's "syndrome" v. "condition" distinction involving 
carpal tunnel disease. The Referee then cited Amfac, Inc, v. 
Ingram, 72 Or App 168 (1985) for the proposition that Nathan's 
distinction "has been adopted as the 'official' analysis within 
the State of Oregon."

Our reading of Amfac persuades us that that case was 
decided on its.specific facts, and that Dr. Nathan's analysis was 
useful to the court in reaching its decision. We do not feel that 
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Nathan's distinction was adopted as a medical/legal standard to be 
applied in other cases. See VUlliam E. McNichols, 38 Or App 261 
(1986). We have, therefore, decided the present case solely on 
its evidence, which includes reports and testimony from Dr. Nathan

ORDER
The Referee's order dated May 27, 1986 is affirmed.

ALBERTO V. MONACO, Claimant
Welch, Bruun & Green,- Claimant's Attorneys
Beers, Zimmerman & Rice, Defense Attorneys

Reviewed by Board Members Lewis

WCB 85-00723 
April 24, 1987 
Order on Review
and McMurdo.

EBI Companies (EBI) requests review of Referee Tuhy's 
order on remand that set aside its denial of claimant's low back 
aggravation claim. The issue is whether an out-of-state 
work-related injury incurred subsequent to claimant's original 
claim operates to relieve EBI from further responsibility.

Claimant compensably injured his low back while employed 
by EBI's insured in 1984. The injury occurred in Oregon.
Claimant sought medical treatment and he lost time from work.
After he returned to work, a layoff prompted him to leave Oregon 
in search of other employment. He soon found work in the state of 
Washington. After two months on the job, however, he sustained a 
second low' back injury.

.Claimant filed a claim for aggravation with his Oregon 
employer. EBI issued a denial on behalf of its insured, asserting 
that claimant's out-of-state injury represented a "new injury," 
thereby relieving EBI of further liability. Claimant requested a 
hearing and the issue went before Referee Tuhy. In his April 12, 
1985 Opinion and Order, the Referee found claimant's out-of-state 
injury to .have been no more than an aggravation of his original 
injury. The Referee, therefore, found that EBI remained 
responsible. EBI requested review.

Subsequent to Referee Tuhy's 1985 order, but before the' 
case was docketed for our review, the court decided Miville v. 
SAIF, 76 Or App 603 (1985). In Miville, the claimant sustained a 
compensable injury in Oregon, followed by subsequent out-of-state 
injuries. The issue was whether an Oregon employer whose injury 
remained a material cause of the claimant's condition would remain 
responsible for that condition despite the independent 
contribution of the out-of-state injuries. The court held that a 
determination of an Oregon employer's continuing liability turns, 
in part, on what steps the claimant has taken in pursuit of
compensation out-of-state, and the result thereof. The Oregon 
employer will remain responsible >if the claimant has filed a claim 
in the out-of-state jurisdiction and the claim has been finally 
determined to be not compensable. If, on the other hand, the 
claimant has not filed a claim, or has done so and has been 
awarded compensation, the Oregon employer will be relieved of 
further responsibility. Miville, 76 Or App at 607.

At the time we reviewed Referee Tuhy's 1985 order, the 
record was silent with regard to what steps claimant had taken on 
his Washington claim. Consequently, we remanded the case to the
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Referee for additional evidence taking in that regard. Albert V. 
Monaco, 38 Van Natta 32 (1986). On remand, the Referee found that 
claimant had filed a claim for compensation in Washington, that he 
had received compensation pending a decision on the claim, that 
the claim had ultimately been denied and that claimant had not 
appealed the denial. On these facts, the Referee found that 
claimant's claim had been "finally determined" to be 
noncompensable and that, pursuant to Miville, the Oregon insurer 
remained responsible. EBI again requested review.

On review, EBI's argument is two-fold: First, it argues
that because claimant received compensation pending the denial of 
his Washington claim, EBI is no longer responsible under Miville. 
Second, it argues that because claimant failed to appeal the 
denial of his Washington claim, there was no "final determination" 
thereof. EBI argues that it would be against-public-policy to 
allow a claimant to effectively control which state-pays his 
compensation by choosing when and when not to appeal adverse 
decisions.

With regard 
claimant's receipt of 
in Oregon. The Mivill 
is relieved of liabili 
in the foreign jurisdi 
term "awarded" to be i 
a compensable claim, 
pending acceptance or 
therefore, to have bee 
"interim" compensation 
is not "awarded," it i 
denial of the claim.

to EBI's first argument, we disagree that 
Washington payments precludes his recovery 
e court made clear that an Oregon employer 
ty if a claimant is "awarded" compensation 
ction. We interpret the court's use of the 
n reference to compensation paid pursuant to 
The present claimant's payments were made 
denial of his claim. They appear, 
n the Washington equivalent of Oregon's 
. ORS 656.262(4). "Interim" compensation 
s simply paid pending an acceptance or

As'to'EBI's second argument, we disagree that there has 
been no "final determination" of claimant's claim simply by virtue 
of his election not to appeal the denial. A denial becomes 
"final" when it is not appealed, and the claim thereby becomes 
"finally determined" to be not compensable. EBI would apparently 
require a claimant to contest his denial through a jurisdiction's
highest level of appeal in order to receive a "final 
determination," as that term is used in Miville. The Miville 
court, however, enunciated no .such requirement and, 
notwithstanding EBI's policy arguments to the contrary, we will 
not create an obligation not recognized by the court.

EBI shall remain responsible for claimant's claim. It 
shall also pay claimant a reasonable attorney fee for services on 
Board review because, although there were elements of 
responsibility in this case, claimant would have gone 
uncompensated had EBI's denial been upheld. Compare Stovall v. 
Sally Salmon Seafood, 84 Or App 612 
Farm Bureau Ins. Co.y 76 Or App 563

(April 
(1985) .

8, 1987); Petshow v

ORDER
The Referee's Order on Remand dated April 8, 1986 is 

affirmed. Claimant's attorney is awarded $650 for services on 
Board review, to be paid by EBI Companies.
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CYNTHIA D. PHELPS, Claimant WCB 85-09405
Richardson, et al.. Claimant's Attorneys April 24, 1987
Acker, Underwood, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and McMurdo.
The insurer requests review of Referee Lipton's order that 

set aside its denial of claimant's industrial injury claim for the 
right elbow. The issue is whether claimant's injury arose out of 
and in the course of her employment.

We affirm the Referee's order with the following comment. 
In finding this claim compensable, the Referee found claimant to be 
credible "with respect to those facts which are relevant and 
material.to the issue before me." He also found the employer's 
witness to be essentially credible. He refused to rely on the 
witness' testimony, however, because of his finding that she was 
■clearly biased in favor of the employer." The Referee made no 
finding with regard to claimant's probable bias in favor of her own 
claim.

Because it is likely that the direct and interested 
parties to a claim will be biased in favor of their own interests, a 
reliability finding based on those parties' biases is probably of 
little value. See John K. Schurz, 38 Van Natta 1454, 1459-60 (1986)

We find this claim to have been of average difficulty with 
the usual probability of success for claimant. A reasonable 
attorney fee is therefore awarded for services on Board review.

ORDER
The Referee's order dated April 24, 1986 is affirmed. 

Claimant's attorney is awarded $600 for services on Board review, to 
be paid by the insurer.

#

WCB 85-10857, 85-15875 & 85-15876 
April 24, 1987
Order on Review

JAMES R. STAMPS, Claimant 
Vick & Associates, Claimant's Attorneys 
Schwabe, et al., Defense Attorneys 
David Horne, Defense Attorney 
Cowling & Heysell, Defense Attorneys

Reviewed by Board Members Lewis and McMurdo.
Wausau Insurance Companies (Wausau) requests review of 

Referee Quillinan's order that set aside its denial of claimant's 
new injury claim for the low back and, by implication, upheld 
Boise Cascade Corporation's (Boise Cascade) denial of claimant's 
aggravation claim for the same condition. The sole issue on 
review is responsibility.

Claimant suffered a compensable low back strain while 
employed by Boise Cascade in May 1983. After conservative 
treatment, claimant returned to work. A January 1984 
Determination Order awarded five percent unscheduled permanent 
partial disability for the low back.

Claimant began working for another employer in April 
1984 and his low back symptoms returned. Dr. Holton, a 
chiropractor, became the treating physician and provided 
conservative treatment. Claimant filed claims with Boise cascade
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and the later employer, asserting that the return of his symptoms 
constituted either an aggravation or a new injury. Both employers 
issued denials and the claims went to hearing. By Opinion and 
Order dated August 22, 1985, Referee Howell found Boise Cascade 
responsible for what was determined to be a compensable 
aggravation. The Board affirmed the Referee's order on April 30, 
1986.

Prior to the 1985 Opinion and Order, claimant began work 
for a third employer, a distributing company insured by Wausau. 
Claimant worked as a beer and wine route salesman, taking orders 
and occasionally stocking shelves. He continued to receive 
conservative chiropractic care from Dr. Holton, but tolerated his
initial job duties well. After a short layoff, however, 
claimant's duties changed. He was required to lift and deliver 
kegs of beer weighing 25 to 30 pounds and, according to claimant, 
the new job was much heavier and faster-paced, claimant was taken 
off work after a few weeks by Dr. Holton due to his inability to 
tolerate the physical demands of his job. Increased pain, rather 
than a specific injurious incident, resulted in claimant's leaving 
work. Claimant has not worked since August 1985.

Claimant filed claims with Boise Cascade and Wausau for 
his most recent period of disability. Each issued a denial of 
responsibility. Claimant was thereafter sent to Dr. Stanford, an 
orthopedist, who opined that claimant's most recent employment was 
not a material factor in his return of symptoms. Dr. Holton also 
repeatedly reported that claimant's underlying condition was not 
worsened by the later employment.

Claimant testified that his symptoms greatly increased 
during his last employment. The symptoms were of the same quality 
as they had previously been, but they were of greater intensity. 
Claimant had never been symptom-free following the 1983 injury at 
Boise Cascade. He testified, however, that in his opinion, his 
condition had worsened as a result of the last job, primarily 
because he was now unable to work, whereas he had been able to 
continue working up to August 1985.

Dr. Holton also testified. It remained his opinion that 
claimant had essentially the same degree of underlying pathology 
throughout his several employments? only the severity of symptoms 
had fluctuated. His opinion was bolstered by x-ray images showing 
little, if any, pathological change since the original injury. 
According to Dr. Holton, while claimant's ■impairment" may have 
increased, the fluctuating symptoms were to be expected following 
the initial injury.

The Referee framed the issue before her as whether 
claimant's last employment "contributed to his current 
disability." She further found:

"An increase in symptoms above and beyond 
what would reasonably be expected from a 
waxing and waning type injury can constitute 
an increased disability even if there is no 
change in the underlying condition."

Finding that claimant's last employment had resulted in increased 
symptoms to the point that he was more disabled, the Referee 
concluded that the last insurer, Wausau, was responsible.
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Subsequent to the Referee's order, the court decided 
Hensel Phelps Const Co. v. Mirich, 81 Or App 290 (1986), in which it 
held that a worsening of symptoms alone during the later employment 
does not shift liability from the initial employer to the latter. 
Rather, in order to shift, liability away from the first employer, 
the later employment must haye>'independently contributed to the 
causation of the disabling condition, i.e., to a worsening of the 
underlying condition. at 294 .

The present case is similar to Mirich. Claimant's last 
employment led to increased symptoms, resulting in a renewed period 
of disability. According to the treating and consulting physicians, 
however, there was no change in the underlying low back condition 
and no independent contribution to the causation of the disabling 
condition. Under Mirich, the first employer, Boise Cascade, remains 
responsible for claimant's current condition. The Referee's holding 
to the contrary will be reversed.

I ORDER
The Referee's order dated June 9, 1986 is reversed.

Wausau Insurance Companies' denial of claimant's new injury claim is 
reinstated. Boise Cascade Corporation's denial of claimant's 
aggravation claim is set aside and Boise Cascade is ordered to 
accept and process claimant's claim according to law.

#

TIMOTHY J, SWODECK, Claimant WCB 85-09687
Welch, Bruun & Green, Claimant's Attorneys April 24, 1987
Edward C, Olson, Defense Attorney Order on Review

Reviewed by Board Members Ferris and McMurdo.
The insurer requests review of Referee Lipton's order 

that set aside its "back up" denial of claimant's low back injury 
claim. The issue on review is compensability.

Claimant, 38 years old at the time of the hearing, drove 
a U-Haul truck from Oklahoma to Oregon in November 1984, Upon his 
arrival, he complained of low back pain and exhibited symptoms 
thereof. The following day, he traveled to Seattle for 
Thanksgiving weekend. Claimant's sister-in-law drove part of the 
way because' his back hurt^ While in Seattle, claimant saw Dr, 
Tindall, a chiropractor. Dr. Tindall noted bilateral lower back 
pain, but found no signs of any disc involvement.

In December 1984, still complaining of back pain, 
claimant’began work as a general laborer for a battery 
manufacturer. On December 11, 1984, he allegedly sustained a 
slip-and-fall injury while bending over to pick up an old 
battery. There were no witnesses. He immediately reported the 
alleged injury to his supervisor and was seen by Drs. Revell and 
Segur, chiropractors. Dr. Revell noted, "probable acute lumbar 
strain [and] possible lumbar disc involvement." On Dr. Segur's 
initial medical report, claimant denied any previous injuries to 
his lower back. One week later, the insurer accepted the claim.

In January 1985, claimant saw Dr. Hill, a neurologist, 
who initially diagnosed back strain. However, subsequent 
myelograms revealed a herniated disc and he underwent two lumbar 
laminectomies. -341-



Some time thereafter, the insurer received a phone call 
from claimant's sister-in-law. She informed the insurer that 
claimant had suffered prior low back problems and that his 
condition was not due to the alleged December 1984 injury. As a 
result, the insurer took a recorded statement wherein claimant 
stated:

■Q. Prior to employment with our employer, 
had you ever been injured before, with a 
low back problem?

m
"A. No. I never had back problems 
before. No, I've never been troubled by my 
back, and for a person driving the miles I 
drove, it was a wonder. I drove 300, 350 
miles a day on my job.
■Q. What about the haul from Oklahoma?
■A. There was a lot of tension cause I had 
a lot of things I was worrying about, I had 
a home I'm losing, I'm still trying to 
fight with that, and I'm trying to fight to 
keep my car, and right now my financial 
problems are real bad, just trying to stay 
above water.
■Q. Have you seen any physicians for any 
previous back problems?
"A. [unnamed person answers] He saw a 
chiropractor before he went to Dr. Hill on 
this one, this injury.
■Q. Where was this?
"A. It's an organization with the 
University of Oregon, they're students 
learning, it's on Flavel."

Subsequently, the insurer issued a "back up" denial of claimant's 
low back condition.

Dr. Hill was deposed. He testified that claimant never 
informed him of any prior history of back problems. Only after 
the oenial issued did he finally become aware of claimant's prior 
history. He further testified that claimant's herniated disc 
could be explained by either the December 1984 injury, or 
claimant's history of back problems excluding the alleged injury.

The Referee found that claimant failed to disclose his 
previous back problems and, therefore, the insurer's "back up" 
denial was permissible. However, the Referee ultimately found the 
claim compensable stating;

"Claimant's description of the 'slip and 
fall* incident is, according to Dr. Hill, 
classic for an incident resulting in disc 
herniation. Therefore, even if the process 
was begun before claimant's employment with 
Standard Battery, his employment 
contributed to the condition. Thus, the 
condition is compensable."
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We agree that claimant withheld material information 
from the insurer and that its "back up" denial was permissible. 
Bauman v. SAIF, 295 Or 788, 794 (1983); Skinner v. SAIF, 66 Or App

do not agree, however, that claimant 
low back.

467, 470 (1984). We 
compensably injured his

To establish compensability, claimant must prove that 
the alleged December 1984 incident at work was a material 
contributing cause of his need for medical treatment. Summit v. 
Weyerhaeuser Co., 25 Or App 851, 856 (1976), Compensability must 
be proven by a preponderance of the evidence (i.e., more likely 
than not). Hutcheson v. Weyerhaeuser Co., 288 Or 51, 56 (1979). 
Lay testimony concerning causation is probative evidence. Garbutt 
V. SAIF, 297 Or 148 (1984). However, it may not be persuasive 
when the claim involves a complex medical question. Uris v. 
Compensation Department, 247 Or 420, 424 (1967).

Here, the only medical expert to render an opinion 
regarding the cause of claimant's herniated disc, is Dr. Hill. 
However, an examination of Dr. Hill's testimony shows that his 
opinion is based entirely on the history provided. Accordingly, 
when asked by claimant's attorney whether the alleged December 
1984 injury was a material contributing cause of the herniated 
disc. Dr. Hill testified:

"Yes. Given that history, you know, it's 
really consistent with — if, you know, 
this was a documented accident, he did 
fall, and this is not some — sort of 
contrived thing, I would say that that 
would be the incident that caused his 
herniated — caused his disc to herniate."

Similarly, when asked by the insurer's attorney whether claimant's 
herniated disc could be caused by his history of back problems 
excluding the alleged December 1984 injury, Dr. Hill stated;

"Oh. I see. Certainly you could get a 
history like that. Certainly."

Therefore, claimant's case ultimately rests upon his credibility 
as an historian.

When a Referee 
observation of a witness 
defer to them. Humphrey 
when credibility of a wi 
witness' testimony, a re 
evaluating the witness a 
Hultberg, 84 or App 282 
Co., 67 Or App 35, 38 (1TT985 984 )

Here, the Referee made

's credibility findings are based upon his 
* demeanor at hearing, we will ordinarily 
V. SAIF, 58 Or, App 360 (1982). However, 

tness is based upon the substance of the 
viewing body is just as capable of 
s is the Referee. Coastal Farm Supply v. 
(March 11, 1987); Davies v. Hanel Lbr. 

Andrew Simer, 37 Van Natta 118
the following credibility finding:

"Based upon my close and careful 
observations of the attitude, appearance, 
demeanor and testimony of the several 
witnesses, I find that they were all 
credible and reliable while noting that 
(claimant's) testimony was somewhat evasive 
in his distinction between strains, injury 
and the onset of symptomatology."
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Inasmuch as the Referee found claimant "evasive," we do 
not find that we must ipso facto defer to his general’credibility 
finding. This is especially true when, as here, expert medical 
opinion is based entirely upon whether claimant did, in-fact, 
sustain a slip-and-fall injury. After our de novo review, we are 
not persuaded that a compensable injury occurred in December 1984.

On direct examination by the insurer's attorney, 
claimant was' impeached as follows:

"Q. Did you tell Dr. Revell or Dr. Segur
at the chiropractic office about your
medical treatment in'Seattle?
"A. No, I didn ' t, "
Claimant witheld information regarding his prior back 

problem when initially filing his claim and subsequently during 
his recorded statement. Moreover, he failed to inform his doctors 
of such history and was impeached at the hearing. Under such 
circumstances, we are highly suspect of claimant's credibility. 
When, as here, claimant's case is based almost entirely upon his 
veracity, we do not find that the evidence preponderates in favor 
of compensability.

ORDER
The Referee's order dated April 23, 1986, is reversed. 

The insurer's denial of claimant's low back condition is 
reinstated and upheld.

WCB 86-08967 & 86-02121 
April 24, 1987,
Order on Review (Remanding)

JOHN A. TALLANT, Claimant 
■ ■TROJAN CONCRETE & EXCAVATING, Employer 

Robert L. Chapman, Claimant's Attorney 
Cowling & Heysell, Attorneys 
Merrily McCabe (SAIF), Defense Attorney 
David Horne, Defense Attorney

Reviewed by Board Members Ferris and Lewis.
The Workers' Compensation Department and the SAIF 

Corporation have requested Board review of Referee Brown's 
approval of two Disputed Claim Settlements. These settlements 
were entered into between claimant and Trojan Concrete &
Excavating Co., Inc., a noncomplying employer; and between \
claimant and Green Holdings, Inc., a potentially responsible 
employer under ORS 656.029. The Department and SAIF contend that 
they were neither consulted nor made a party to these agreements. 
Trojan and Green Holdings have asked that the requests for Board 
review be dismissed for lack of standing.

Pursuant to ORS 656.295(5), should we determine that a 
case has been improperly, incompletely, or otherwise 
insufficiently developed, we may remand to the Referee for further 
evidence taking, correction, or other necessary action. Inasmuch 
as the record is silent concerning the events surrounding the 
execution of these agreements, we conclude that remand is 
appropriate.

Accordingly, this matter is remanded to the Referee with 
instructions to convene a hearing. At this hearing, evidence and 
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further argument 
Department's and 
settlements. Fu 
evidence address 
set aside. The 
Finally, in the 
parties shall al 
of, and responsi

may be presented regarding the issue of the 
SAIF's standing to question each of the 
rthermore, each of the parties may present 
ing the contention that the settlements should be 
Department and SAIF shall present evidence first, 
event that either settlement is set aside, the 
so present evidence concerning the compensability 
bility for, claimant's injury claim.

Following the hearing, the Referee shall issue an order 
addressing the "standing" question, as well as the requests to set 
aside the disputed claim settlements. If either, or both, of the 
settlements are set aside, the Referee shall also address the 
compensability and responsibility issues.

IT IS SO ORDERED.

HAROLD D. TALLENT, Claimant WCB 85-09741
Davis, et al . , Defense Attorneys April 24, 1987

Order Denying Motion to Abate 
Referee's Order

The insurer has moved the Board for an interim order 
staying payment of unscheduled permanent disability compensation 
ordered by Referee Lipton, pending consideration of the' insurer's 
motion for remand. We conclude that we must deny the motion for 
abatement of the Referee's order.

Should we determine that a case has been improperly, 
incompletely, or otherwise insufficiently developed, we remand for 
further evidence. ORS 656.295(5). Inasmuch as such an analysis 
necessarily requires a complete evaluation of the record, it is 
the Board's policy to defer ruling on motions for remand until 
Board review.

The
order pending 
contrary to 1 
of an insurer 
compensation 
frustration i 
pending our r 
penalty if it 
constraints.

insurer's request 
our consideration 

aw. ORS 656.313(1 
's request for rev 
to a claimant. We 
n being compelled 
eview of the Refer 
elects not to pay 
Myron W. Rencehau

for abatement of the Referee's 
of the motion for remand is 

) expressly states that the filing 
iew shall not stay payment of 
recognize the insurer's 

to either pay the compensation 
ee's order or risk a substantial 
. Yet, we are bound by legislative 
sen, Sr., 38 Van Natta 613 (1986).

Accordingly, the insurer's motion to stay payment of 
compensation pending our consideration of the motion for remand is 
denied. We defer ruling on the motion for remand until Board 
review. Any supplemental documents which are submitted in support 
of the motion will be reviewed solely for the purpose of 
determining whether the motion should be granted and will not be 
made part of the record on review. See ORS 656.295(5).

IT IS SO ORDERED.

-345-



IBRAHIM G. TRAD, Claimant ' WCB 85-04879
Carney, et al., Claimant's Attorneys April 24, 1987
SAIF Corp Legal (Portland East), Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.
The SAIF Corporation requests review of that portion of 

Referee Fink’s order that granted claimant permanent total 
disability. The issue on review is permanent total disability.

Claimant/ 53 years of age at the hearing, sustained a 
compensable injury to his low back in December 1980. He was 
eventually diagnosed as having bulging degenerative discs .at L4-5 
associated with nerve root irritation. All physicians agree that 
there is a psychological component to claimant's condition.
Drs. Hadeed and Schuler noted signs of functional overlay.
Dr. Franks reported some psychological component. Dr. Gambee and 
the Orthopaedic Consultants detected conversion hysteria.

Dr. Franks, a consulting neurosurgeon, initially 
recommended decompressive surgery. Subsequently, it was learned 
that claimant feared surgery. Since there was no fixed deficit at 
L4-5, Dr. Franks later recommended against surgery.

Claimant was born and raised in Syria. He has a fifth 
grade Syrian education and is relatively fluent in his native 
language. Prior to migrating to the United States in 1973, he 
worked in concrete and cement work. Thereafter, he began working 
for SAlF’s insured, manufacturing concrete pipes. The job 
required little ability to speak or understand English. After his' 
compensable injury, claimant attempted to return to modified work 
on two occasions. However, he has not worked since January 1982.

Claimant has received a total of 50 percent unscheduled 
permanent disability by way of Stipulation and Determination Order

Vocational rehabilitation services were undertaken in 
February 1983. Claimant refused two job offers in light-duty 
repair work and- showed little motivation to contact employers.
This resulted in the near termination of vocational services in.
•April 1984. Thereafter, he contacted approximately 17 different 
employers. In February 1985, a three week course in electronics 
assembly was completed, but claimant was unable to understand 
fundamental electronic theory and employment efforts proved 
fruitless.

Claimant's English skills are minimal. He reads at only 
the third grade level, he has trouble comprehending anything more 
than simple sentences, and he speaks rather poorly. Further, his 
IQ is rated at 81.

Several doctors have rendered opinions regarding the 
extent of claimant's physical impairment. Dr. Schuler, the 
initial treating physician, opined that there was no "significant 
evidence of permanent partial disability as the patient does not 
cooperate and overreacts and shows evidence of emotional 
overlay." The Orthopaedic Consultants examined claimant on three 
occasions and concluded that, "[claimant's] impairment, if any, is 
minimal to mild * * * They further stated that "there is
certainly no reason to suggest [claimant] is totally disabled."
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Dr. Hadeed, claimant's treating chiropractor, concurred with an 
earlier report of Orthopaedic Consultants rating claimant's, 
impairment as mild. Dr. Franks felt claimant could lift .up to 35 
pounds and that he was not to.tally, disabled. Finally, Dr. Gambee, 
an orthopedist, rated claimant's impairment as ■minimal or mild."

Claimant testified that his physical condition has not 
improved since the original injury. He begins to feel faint and 
tired after only a couple hours of work. His daily activities are 
minimal. However, he felt he could perform light work such as 
answering telephones.

The Referee was "ambivalent* concerning claimant's 
credibility. He remarked that he had struggled in deciding the 
instant case and that, given the medical and vocational evidence, 
he would normally not even consider awarding permanent total 
disability. However, he deemed this case to be "exceptional" and 
concluded that claimant fit within the "odd-lot" doctrine. We 
disagree with the Referee for the following reasons.

A worker may prove permanent total disability by showing 
that he is totally physically or medically incapable of performing 
regular gainful and suitable employment. See Brech v. SAIF, 72 Or 
App 388 (1985). Permanent total disability need not, however, 
derive solely from the worker's medical or physical incapacity 
alone. Emerson v. ITT Continental Baking Co., 45 Or App 1089 (1980). Accordingly, under the ~^odd”-lot" doctrine, a worker's 
physical impairment as well as contributing nonmedical factors 
such as age, education, adaptability to nonphysical labor, and 
emotional conditions can establish permanent total disability.
Clark V, Boise Cascade Co., 72 Or App 397 (1985). An award of 
permanent total disability cannot be based on speculative 
assumptions regarding a worker's future employment prospects; that 
is, disability must be rated as it exists at the time of the 
hearing. See Gettman v. SAIF, 269 Or 609 (1980). Finally, unless 
the "futility" exception applies, the worker has the burden of 
proving that he sought regular gainful employment and that he made 
reasonable efforts to obtain such employment. Butcher v. SAIF, 45 
Or App 313, 318 (1983); ORS 656.206(3).

We find that claimant has failed to establish that he is 
permanently incapacitated from regularly performing work at a 
gainful and suitable occupation. Consequently, he is not entitled 
to an award of permanent total disability.

Although claimant has suffered some permanent physical 
impairment, we are not persuaded that he is totally physically 
incapacitated from working. All the medical experts opine that 
claimant's physical impairment is only minimal to mild. Dr. Franks 
opined that claimant could lift up to 35 pounds and was "certainly" 
not totally disabled. Dr. Schuler indicated a lack of significant, 
permanent partial disability. Lastly, the Orthopaedic Consultants 
felt claimant.could return to his former type of work.

We further conclude that when claimant's physical 
disabilities are combined with his social and vocational factors, 
he has not established permanent total disability under the 
"odd-lot" doctrine. We are persuaded that he possesses sufficient, 
physical capabilities, work experience, and vocational training to 
achieve a successful return to the work force.
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It is claimant's burden to prove his case by a 
preponderance of the evidence. Hutcheson v. Weyerhaeuser Co.,> 288 
Or 51, 56 (1979 ). Following our de novo rVview of the medical, 
vocational, and lay evidence, we find that the record fails to 
preponderate in favor of permanent total disability. Furthermore, 
we conclude that a 50 percent unscheduled permanent disability 
award adequately compensates claimant for his permanent loss of 
earning capacity due to the compensable injury. ORS 656.214(5).

ORDER
That portion of the Referee's order dated March 31,

1986, that granted claimant permanent total disability and awarded 
an accompanying attorney fee, is reversed. The Determination 
Order's award of March 18, 1985, is reinstated. The remainder of 
the Referee's order is affirmed.

Beneficiaries of
JONG J. AHN, Claimant
Peter 0. Hansen, Claimant's Attorney
Meyers & Terrall, Defense Attorneys

Reviewed by Board Members

WCB 85-00438 
April 27, 1987 
Order on Review

Ferris and Lewis

portion 
that: 
disabil 
June 28 
employe 
tempora 
benefic 
through 
for the 
of inte 
appeal 
deceden

The self-insured employer 
s of Referee Galton's order.

requests review of those' 
as amended on reconsideration, (1) awarded decedent's beneficiaries temporary total 

ity benefits for the period of November 29, 1984 through 
, 1985; (2) assessed penalties and attorney fees for the 
r's alleged unreasonable resistance to the payment of 
ry total disability compensation; (3) awarded decedent's 
iaries interim death benefits for the period of June 29 
August 6, 1985; (4) assessed penalties and attorney fees 
employer's alleged unreasonable resistance to the payment 

rim death benefits; (5) allowed decedent's beneficiaries to 
the October 9, 1986 Determination Order; (6) allowed
t's beneficiaries to withdraw their
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total disability after the Referee had granted that award; and (7) 
awarded 256 degrees for 80 percent unscheduled permanent partial 
disability, bringing decedent's total award to 100 percent (320 
degrees). Decedent's children, Gieme and Johnny Ahn, 
cross-request review of that portion of the order that denied them 
survivors* benefits under ORS'656.204. The issues are: (1)
temporary total disability; (2) interim death benefits; (3) 
penalties and attorney fees; (4) whether decedent's beneficiaries 
could appeal the October 1986 Determination Order; (5) whether the 
beneficiaries could withdraw their request for permanent total 
disability; (6) extent of unscheduled permanent partial 
disability; and (7) the beneficiaries' entitlement to benefits 
under ORS 656.204.

Decedent immigrated to the United States in 1978 and 
began working as a cookie packer. She eventually was injured 
three times on the job, the last of which was a right shoulder 
injury occurring on August 25, 1982. Decedent was treated 
conservatively by Dr. Sultany for a diagnosed fibrositis 
condition. She attempted to return to work, but was unsuccessful 
due to pain. Psychological evaluation was recommended.

Decedent was examined by Dr. Christensen, a 
psychologist, to whom decedent complained of familial as well as 
injury-related tension. She was unable to accept Christensen's 
suggestion that the residuals of her injury had abated and that 
any ongoing problem she was experiencing might be emotional.
Dr. Sultany agreed with Christensen that decedent's injury was no 
longer the cause of her apparent disability. Based on the reports 
of Christensen, Sultany and an independent examination by 
Dr. Parvaresh, psychiatrist, the employer issued a partial denial 
of decedent's psychological condition. That denial went to 
hearing before Referee Neal, whose June 12, 1984 Opinion and Order 
set aside the denial and remanded decedent's psychological claim 
for processing. We affirmed the Referee's order without opinion 
on July 24, 1985.

In October 1984, decedent began work as a drapery 
salesperson for her brother. Her right shoulder pain soon 
returned, however, and her brother notified decedent's vocational 
counselor that she was incapable of continuing. Decedent 
ultimately left work on November 28, 1984, She continued to 
receive outpatient therapy for her compensable psychological 
condition.

Decedent came under the care of Dr. Johnson, a 
psychiatrist, in June 1985. She was treated four times, the last 
being approximately three weeks after she was initially seen. 
Johnson noted decedent's ongoing depression and suicidal 
ideation. Approximately one week after decedent's last treatment, 
her body was found in her vehicle. The cause of death was later 
determined to have been a self-inflicted overdose of prescription 
medication.

Approximately one month after decedent's death.
Dr. Johnson reported that decedent had attempted suicide on two 
prior occasions, once by taking drugs and another by walking into 
the ocean. He also noted that decedent had discussed on numerous 
occasions the emotional and financial benefit to be gained by the 
members of her family if she were to die. Decedent worried about 
how one of her children would adjust to her death. She felt that 
her other child, however, was strong enough to withstand the
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adjustment. Based on his conversations with decedent, Dr. Johnson 
offered the following observation regarding her state of mind 
prior to her death:

". . . [I]t appears to me that [decedent] 
planned her suicide, with the expectation 
that those left behind would be better off 
because of the insurance money and she would 
no longer have the problems she had.
"There seems to be more of a rational plan, 
to the extent that suicide can be rational, 
than a response to 'an irresistible impulse.'
"Certainly she did have a good understanding 
of her act and the consequences of her act."
Dr. Johnson later stated that decedent was a danger to 

herself at the time of her death and that she probably met the 
admission'criteria for commitment to an institution. He further 
stated, however, that while decedent considered suicide to be her 
last alternative, she did, in fact, make a decision to carry it 
out.

One defense theory proposed at hearing was that 
decedent's death was the result of a "deliberate intention," 
thereby precluding her beneficiaries from receiving benefits of 
any kind pursuant to ORS 656.156. The employer has renewed that 
defense on review and, because the remainder of this case depends 
on the success or failure of that defense, we will address.it 
first. ORS 656.156 provides:

"If injury or death results to a worker from 
the deliberate intention of the worker to 
produce such injury or death, neither the 
worker nor the widow, widower, child or 
dependent of the worker shall receive any 
payment whatsoever under ORS 656.001 to 
656.794."
The Referee agreed with the employer that death benefits 

were not payable in this case under ORS 656.204. He disagreed, 
however, that decedent's beneficiaries were precluded entirely 
from receiving compensation generated during decedent's lifetime. 
The Referee cited as authority the then-current case of Betty 
McGill, 36 Van Natta 1692 (1984), in which we held the decedent's 
occupational claim to be compensable, despite our finding that the 
decedent had deliberately and intentionally taken his own life.
The Referee reasoned that by finding the underlying occupational 
disease claim compensable, we implicitly allowed decedent's 
beneficiary to take any temporary disability benefits, medical 
billings and prescription reimbursements that would have been paid 
had decedent survived. The Referee, therefore, found that 
although we had denied the beneficiary's request for death 
benefits, we had implicitly allowed her to take other benefits 
available under the workers' compensation law.

While we understand the Referee's reasoning, we did not 
have occasion in McGill to specifically address the question now 
before us, i , e ♦, whether a beneficiary can receive 
nondeath-related’ benefits when the decedent's death has occurred 
through suicide. We merely found the decedent's stress-related 
disease to be compensable without commenting on the beneficiary's 
entitlement to benefits accumulated during decedent's lifetime.

-350-

m



m

m

Prior to McGill, there had been only one case dealing 
with the compensability of death by suicide. In Jones v. Cascade 
Wood Products, 21 Or App 86 {1975), the decedent liad suffered a 
compensable low back injury, followed by a psychological reaction 
that ultimately led to the decedent*s suicide. The evidence, 
however, was that the decedent was neither insane, unable to 
control his actions nor unable to form a deliberate intent to kill 
himself at the time of his death. The court acknowledged three 
standards employed by various jurisdictions, the most liberal-of 
which is the "but for" test. Under that test, a suicide is 
compensable if "but for" the injury the suicide would not have 
occurred. See e. g., Beauchamp v-. Workmen's Comp. App. Bd., 259 
Cal App2d 147 (1968). Another standard is the "irresistible 
impulse" test, under which the suicide is compensable only if the 
decedent was acting under the influence of an irresistible impulse 
that completely dominated his will, and the impulse resulted from 
the compensable injury. See e.g., United States v. Biami, 243 F 
Supp 917 (ED Wis 1965). The third and most restrictive standard 
requires that the suicide take place when the actor is so deranged 
that the suicide is not the result of any conscious volition to 
produce death, and the actor has no knowledge of the consequences 
of his act. See e.g., Sponatski's Case, 220 Mass 526, 108 NE 466 
(1915). --- ^

The Jones court found that because the decedent was 
neither insane nor deluded at the time of his death, his suicide 
would be compensable only if the liberal "but for" test were 
employed. The court rejected that test, however, finding that its 
application would render ORS 656.156 meaningless. The court did 
not have reason to determine which of the remaining tests was 
applicable in Oregon, for under either standard, recovery would be 
barred. Jones, 21 Or App at 89.

In McGill, supra, 36 Van Natta 1692, we were faced with 
determining which of the two remaining standards was applicable in 
this jurisdiction. The decedent was a physician against whom two 
malpractice actions had been filed. As a result, the decedent 
became despondent and sought psychiatric treatment. He was 
ultimately hospitalized. During a weekend pass from the hospital, 
the decedent took his own life. The medical evidence was that his 
psychiatric condition was the direct result of the malpractice 
actions filed against him. After reviewing the record, we found 
the decedent's condition to be a compensable occupational 
disease. I_d. at 1693.

The remaining issue was whether the decedent's widow was 
precluded from receiving death benefits because of ORS 65,6.156. 
That issue turned on which of the two viable suicide standards 
remaining after Jones was applicable. We found that the decedent 
was acting under an "irresistible impulse," but found that 
standard too elusive to be consistently applied. We, therefore, 
found the "insanity" test, under which the decedent must act with 
no conscious volition to produce death, to be more in line with 
the intent of the legislature. Finding the decedent in McGill to 
have acted with deliberate intent, we denied his widow's claim for 
death benefits, 1^, at 1695.

The Court of Appeals reversed, McGill v. SAIF, 81 Or App 210 (1986), and followed the "chain of causation** standard set 
forth in Larson, The Law of Workmen's Compensation 6-140, Sec. 
36.00 (1985), as interpreted by the Supreme Court of Texas in

-m-



Saunders v. Texas Employers* Ins, Ass^n, 526 SW2d 515 (Tex 1975) 
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The Referee's order dated May 30, 1986, as amended on 
July 15, 1986, is affirmed in part and reversed in part. That 
portion of the order that denied decedent's beneficiaries' request 
for benefits under ORS 656.204 is affirmed. The remainder of the 
order is reversed.
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KENNETH W. HEIL, Claimant 
Pozzi, et al., Claimant's Attorneys 
Rankin, VavRosky, et al.. Defense Attorneys

Reviewed by Board Members McMurdo and Lewis.

WCB 85-11285
April 27, 1987Order on Review (Remanding)

Claimant requests review of those portions of Referee 
Fink's order that upheld the self-insured employer's denial of 
claimant's claim for aggravation relating to his low back and its 
denial of claimant's request for authorization for further surgery 
on his low back. Claimant also requests that the Board remand the 
case for receipt of evidence developed subsequent to the date of the 
Referee's, order. The issues are remand, aggravation and medical 
services.

On January 23, 1987, claimant filed a mo 
with the Board. Attached to the motion for remand 
relating to a surgical operation to claimant's low 
performed on January 7, 1987. These documents wer 
prior to the hearing and are highly probative in r 
claimant's aggravation and medical services claims 
circumstances, we conclude that the case should be 
further development and reconsideration by the Ref 
656.295(5); Duckett v. SAIF, 79 Or App 749, 750 (1

ORDER

tion for remand 
were documents 
back which was 

e not available 
elation to 
. Under these 
remanded for 

eree. See ORS 
986).

The Referee's order dated June 13, 1986 is vacated and the 
case is remanded to the Referee for further development and 
reconsideration.

DENNIS WILSON, Claimant
Michael B. Dye, Claimant's Attorney
Schwabe, et al., Defense Attorneys

WCB 86-04147 
April 27, 1987 
Order on Review

Reviewed by Board Members Ferris and Lewis.
Claimant requests review of Referee Podnar's order that 

upheld the self-insured employer's denial of claimant's medical 
services claim. The issue is compensability.

We affirm the Referee's orde 
Although we agree that claimant's clai 
disagree with the Referee that the cla 
May 5, 1980 Disputed Claim Settlement, 
deny the compensability of all future 
arise from claimant's compensable inju 
effect on claimant's ongoing right to 
medical services. See ORS 656.236(1); 
71 Or App 526 (1984 ) .

r with the following comment, 
m is not compensable, we 
im is barred by the parties' 

That settlement purported to 
medical services that might 
ry. Such a settlement has no 
reasonable and necessary 
EBI Companies v. Freschette,

ORDER
The Referee's order dated August 27, 1986 is affirmed.
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CALVIN K. HENDRIX, Claimant 
Douglas D. Hagen, Claimant's Attorney 
Lester Huntsinger (SAIF), Defense Attorney 
Meyers & Terrall, Defense Attorneys

Reviewed by Board Members McMurdo and Lewis

WCB 85-12561 & 86-01052 
April 28, 1987 
Order on Review

Claimant requests .review of those portions of Referee 
Fink's order that upheld the insurers' denials of claimant's 
industrial injury claim relating to his low back and rejected his 
claims for interim compensation, penalties and attorney fees. The 
issues are the timeliness of claimant's claim, compensability, 
interim compensation, penalties and attorney fees.

On the timeliness and compensability issues, the Board 
affirms and adopts the order of the Referee. On the interim 
compensation, penalty and attorney fee issues, we reverse.

Claimant 
September 27, 1985 
July 4, 1985. The 
knew of claimant's 
insurer issued its 
within 14 days of

filed an 801 form with the employer on 
claiming that he had injured his low back on 
employer indicated on the 801 form that it first 
alleged injury on September 23, 1985. The 
first compensability denial on October 4, 1985, 

September 23, 1985. The insurer, therefore, was
not liable for interim compensation based upon the information 
contained in the 801 form. See ORS 656.262(4); Jones v. Emanuel 
Hospital, 280 Or 147, 151 (1977).

The record contains evidence of two other events, however, 
which may have triggered the insurer's duty to pay interim 
compensation prior to September 23, 1985. The first of these events 
came from claimant's testimony. He testified that he orally 
reported the accident to his employer the morning after it allegedly 
occurred. If believed, this report would satisfy the definition of 
a "claim" under the last clause of ORS 656.005(7) and would trigger 
the insurer's duty to begin paying interim compensation. We, 
however, do not accept claimant's testimony. The Referee expressly 
found claimant not credible based upon his observations of
claimant's demeanor and several internal inconsistencies in 
claimant's testimony. We accept the Referee's credibility finding 
and reject claimant's alleged oral report as a basis for ordering 
the payment of interim compensation.

The second event which may have triggered the insurer's 
duty to pay interim compensation was an 827 form addressed to the 
insurer, signed by claimant's treating chiropractor and dated 
September 6, 1985. The form contained a description of claimant's 
alleged injury, gave a number of diagnoses relating to claimant's 
low back and stated that claimant was unable to work. On Board 
review, the insurer concedes that this form was sufficient to 
trigger its duty to begin paying interim compensation, but contends 
that there is no evidence in the record concerning when it received 
the form. Careful examination of the exhibit reveals a 
perforation-type date stamp at the bottom of the document. When 
reviewed upside down, the date stamp reads in pertinent part; 
"9-17-85 . . . EBI." In light of this date stamp, we conclude that 
the insurer, EBI Companies, received the document on September 17, 
1985. The denial was not issued until 17 days later. The insurer, 
therefore, should have begun paying interim compensation three days 
before it issued its denial. See ORS 656.262(4); Jones v. Emanuel 
Hospital, supra. It has provided no explanation for failing to do 
so. Under these circumstances, the insurer will be ordered to pay
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interim compensation from September 17 through October 4, 1985, a
five percent penalty and a $50 
656.382(1); George J. Kovarik, 
Wheeler, 37 Van Natta 122, 123

attorney fee 
38 Van Natta 
(1985) .
ORDER

See ORS 656.262(10 
1381 (1986); Barbara A.

The Referee's order dated April 4, 1986 is affirmed in 
part and reversed in part. Those portions of the Referee's order 
that rejected claimant's claims for interim compensation, penalties 
and attorney fees are reversed. Claimant is awarded interim 
compensation from September 17 through October 4, 1985. EBI 
Companies shall also pay to claimant a penalty of five percent of 
this compensation. Claimant's attorney is awarded' 25 percent of the 
interim compensation awarded by this order, not to exceed $500, and 
is also awarded an insurer-paid attorney fee of $50 in connection 
with the penalty issue. The remainder of the Referee's order is 
affirmed.

WCB 86-06403 
April 28, 1987 
Order of Dismissal

CORNELIUS JONES, Claimant 
Doblie & Associates, Claimant's Attorneys 
Alice M. Bartelt, Defense Attorney

Claimant has moved the Board for an order dismissing the 
insurer's request for Board review on the ground that the request 
was untimely filed. The motion is granted.

The Referee's order issued December 23, 1986. On 
January 14, 1987, claimant requested clarification of the 
Referee's order. On January 21, 1987, the Referee withdrew and 
abated his. December 23, 1986 order. On January 22, 1987, the 
insurer requested Board review of the Referee's 
order. On February 9, 1987, the Referee issued 
reaffirming and republishing his former order, 
request for Board review of this order has been

December 23, 1986 
an amended order. 
To date, no 
filed.

A Referee's order is final 
the date on which a copy of the order 
one of the parties requests Board rev 
656.289(3), The time within which to 
run, unless the order has been abated 
International Paper Co. v. Wright, 80 
and allow reconsideration of an order 
the second order must contain specifi 
Insurance Group v. SAIF, 301 Or 612,

unless, within 30 days after 
is mailed to the parties, 

iew under ORS 656.295, ORS 
appeal an order continues to 

, stayed, or "republished,"
Or App 444 (1986). To abate 
issued under ORS 656.289(1), 

c language. Farmers 
619 (1986).

Here, the insurer requested review of the Referee's 
December 23, 1986 within 30 days of its issuance. However, on the 
date the insurer mailed its appeal, the Referee's order had 
already been expressly withdrawn and abated. Thus, the insurer's . 
request for Board review of a nonexistent Referee's order is a 
nullity.

The Referee's February 9, 1987 order, with some 
additions, reaffirmed and republished his former order. Inasmuch 
as this order was not appealed within 30 days of its issuance, it 
has become final by operation of law. ORS 656.289(3).
Accordingly, the insurer's request for Board review is dismissed 
for lack of jurisdiction.
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Inasmuch as the insurer's request for Board review has 
been dismissed prior to a decision on the merits, claimant is not 
entitled to an attorney fee. Agripac, Inc, v. Kitchel, 73 Or App 
132 (1985); Rodney C. Strauss, 37 Van Natta 1212, 1214 (1985).

IT IS SO ORDERED. m
SALVADORE M. MENDOZA, Claimant 
E-Z FARMS, Employer
Kenneth D. Peterson, Claimant's Attorney 
Joseph T. McNaught, Attorney 
Richard Barber (SAIF), Defense Attorney 
Carl M. Davis, Assistant Attorney General

WCB 85-10029 & 85-04406 
April 28, 1987 
Order on Review

the claim as disabling, 
and attorney fees.

We agree with the Referee that penalties and attorney fees 
are not appropriate in this case. On the jurisdictional issue, 
however, we reverse.

Claimant incurred a compensable chest injury in August 
1984 while employed by a noncomplying employer. In December 1984, 
SAIF accepted the claim as nondisabling. It issued a Notice of 
Acceptance, explaining to claimant that his claim had been accepted 
as nondisabling and that he had certain rights. The claim was never 
closed. On April 9, 1985, claimant requested a hearing, seeking a 
reclassification of his claim from nondisabling to disabling.

The Referee found that she was without jurisdiction to 
entertain claimant's request for reclassification. Citing the then 
current case of Garland Combs, 37 Van Natta 756 (1985), she found 
that claimant had failed to timely request reclassification of his 
claim and that his only remaining remedy was to establish an 
aggravation under ORS 656.273.

Subsequent to the Referee’s order, the court decided 
Davison v. SAIF, 80 Or App 541 (1986). In Davison, the claimant 
suffered a scheduled injury and his claim was later accepted as 
nondisabling. The claimant did not request reclassification of his 
claim, as allowed by ORS 656.268(12), Be asserted, however, that 
his claim had been misclassified as nondisabling from the outset and 
that it was still viable because it had never been closed. The 
insurer argued that the Notice of Acceptance sent to the claimant 
also operated to close the claim. The court agreed with the 
claimant, holding that because the claim had never been closed, the 
time within which the claimant could seek a Determination Order had 
not expired. The court then remanded the claim for closure pursuant 
to ORS 656.268. _I^. at 544.

We find Davison to be directly applicable to the present 
case, for after reviewing the medical evidence, we are persuaded
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that claimant's claim should have been classified as disabling from, 
the outset. Because his claim was never closed, the claim is still 
viable and must be remanded for closure pursuant to ORS 656.268.

ORDER
The Referee's order dated August 11, 1986 is- reversed in 

part and affirmed in part. That portion of the order that dismissed 
claimant's request for hearing is reversed. Claimant's claim is 
remanded to the SAIF Corporation for processing and closure pursuant 
to ORS 656.268, The remainder of the Referee's order is affirmed. 
Claimant's attorney is awarded 25 percent of the increased 
compensation resulting from this order, not to exceed $3,000.

ADELIE M. WEBB, Claimant WCB 83-00463
Stephen Behrends, Claimant's Attorney April 28, 1987
SAIF Corp Legal, Defense Attorney Order on Remand

This matter is before the Board on remand from the Court 
of Appeals. Webb v, SAIF, 83 Or App 386 (1987). The court has 
directed the SAIF Corporation'to pay claimant's medical benefits 
from December 2, 1982 to April 26, 1984. The court has also 
mandated that we award penalties and attorney fees for SAIF's 
unreasonable denial.

Accordingly, this claim is remanded to SAIF for the 
payment of claimant's medical benefits for his low back, condition 
from December 2, 1982 to April 26, 1984, In addition, SAIF is 
directed to pay to claimant a penalty in a sum equal to 25 percent 
of these benefits. SAIF is further directed to pay to claimant's 
attorney a fee in the amount of $500, in addition to the penalty.

IT IS SO ORDERED.

m

NOLAND 
Mai agon 
Cowling

BENDER, Claimant
Moore, Claimant's Attorneys
Heysell, Defense Attorneys

WCB 86-04788 
April 30, 1987 
Order on Review

Reviewed by Board Members Ferris and Lewis
The insurer requests review of Referee Daron's order 

that increased claimant's award of unscheduled permanent partial 
disability for his low back from the five percent (16 degrees) 
awarded by Determination Order to 50 percent (160 degrees). The 
issue is extent of disability.

Claimant injured his low back in October 1984 in a 
lifting incident in the course of his employment as a choker 
setter for a logging company. At the time of this injury, he was 
earning $9.00 per hour. He sought treatment from a chiropractor. 
Dr. Adams.

In December 1984, Dr. Adams reported that she had 
discovered a number of congenital and developmental anomalies in 
claimant's low back which made him "prone to instability in the 
lumbosacral motor unit." She stated that she was ready to release 
him to regular work, but cautioned: "[I]t seems wise to keep the
instability of [claimant's] low back in mind." Claimant did not 
immediately return to work.
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The following month. Dr. Adams reported that she felt 
uncomfortable releasing claimant to "full duties" and referred him 
to a consulting chiropractor, Dr. McCrory, for another opinion.
Dr. McCrory noted a number of congenital and developmental 
abnormalities in addition to those identified by Dr. Adams and 
stated: "It is my impression, based on the underlying congenital
anomalies found on x-ray examination, that [claimant] is most 
definitely not suited to heavy labor." (Emphasis in original). 
This view was echoed in July 1985 by Dr. Becker, a specialist in 
physical medicine and rehabilitation. Dr, Becker later commented 
that even considering the congenital and developmental anomalies, 
claimant could safely perform "medium-heavy" work, which he 
defined as repetitive lifting of objects weighing 50 pounds.

Claimant received vocational assistance in the form of a 
direct employment program from January to September 1985. The 
vocational counselor located a potential job in the medium or 
light category in a local plywood mill. The wages were nearly as 
much as those of a choker setter and mill management expressed 
strong interest in hiring claimant. Before any openings were 
available in the mill, the time limit for the provision of 
vocational services expired and vocational services were 
terminated on the ground that claimant’s lack of employability was 
due to economic conditions rather than to his industrial injury. 
Nonetheless, mill management indicated that they were anticipating 
openings in the near future and that they would contact claimant 
when such openings did occur. Claimant's claim was closed by 
Determination Order in March 1986 with a five percent unscheduled 
award.

Claimant requested a hearing which was held in August 
1986. He testified that he continued to experience occasional 
periods of back pain and received one or two chiropractic 
treatments per month. He indicated that he had turned down six or 
seven offers of heavy employment which paid as much as or more 
than he was making as a choker setter, because he no longer felt 
able to perform that kind of work. He also testified that he had 
never been contacted by the plywood mill but that he had located a 
job as a gas station attendant about four months prior to the 
hearing. The job paid about $4,30 per hour and usually required 
him to work 60 hours per week. During the four months that 
claimant had worked at the gas station, he had not missed any work 
because of back pain.

The Referee emphasized claimant's inability to engage in 
heavy labor and the difference between the wage that claimant was 
earning at the time of the injury ($9.00 per hour) and the wage 
that he was earning at the time of the hearing ($4.30 per hour). 
The Referee then stated that he considered the aforementioned wage 
differential a reliable indicator of the severity of claimant's 
loss of earning capacity. Consequently, the Referee increased 
claimant's unscheduled award from five to 50 percent.

We disagree with the Referee's analysis. The purpose of 
an award of unscheduled permanent partial disability is to 
compensate a claimant for "the permanent loss of earning capacity 
due to the compensable injury." ORS 656.214(5). Our first point 
of disagreement with the Referee's analysis is that the record 
does not support the conclusion that claimant is unable to perform 
heavy work "due to" the compensable injury. The recommendations
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against engaging in heavy labor were based upon the presence of 
congenital and developmental anomalies in claimant's spine which 
were discovered during his course of treatment. These anomalies 
made claimant more susceptible to future low back injuries. There 
is no indication in the record, however, that the anomalies were 
either caused or worsened by the-'industrial injury or that they 
were producing symptoms as a result of the industrial injury which 
disabled claimant from heavy work. Under these circumstances, it 
was inappropriate for the Referee to consider limitations 
attributable to the congenital and developmental anomalies in 
rating the extent of claimant's disability. See Barrett v, D & H 
Drywall, 300 Or 553, 555-56 (1986).

Our second point of disagreement with the Referee's 
analysis concerns his heavy reliance upon the difference between 
the wage claimant earned at the time of the industrial injury and 
the wage he was earning at the time of the hearing. "Earning 
capacity" is defined as "the ability to obtain and hold gainful 
employment in the broad field of occupations, taking into 
consideration such factors as age, education, training, skills and 
work experience." ORS 656.214(5). Evidence of a worker's 
earnings may sometimes be relevant to a determination of extent of 
disability. See Watkins v. Fred Meyer,. Inc., 79 Or App 521,
525-26 (1986); Jacobs v. Louisiana-Pacific, 59 Or App 1, 3 
(1982). Such evidence, however, is not an accurate direct measure 
of earning capacity. See Ford v. SAIF, 7 Or App 549, 552-53 
(1972).

In the present case, we fail to see how the difference 
between what claimant was earning at the time of his injury and at 
the time of the hearing has any significance in rating the extent 
of his disability. Claimant testified that, because he had been 
advised not to engage in heavy labor, he had turned down a number 
of offers of employment which paid at least as much as he was 
earning at the time of his injury. In light of our previous 
conclusion regarding the cause of claimant's inability to perform 
heavy labor, this indicates that claimant could earn just as much 
as he did at the time of his injury were it not for his congenital 
and developmental anomalies. In addition, even considering 
claimant's congenital and developmental anomalies, the vocational 
assistance record in this case establishes that employment with 
pay comparable to what claimant was earning at the time of his 
injury does exist within claimant's physical, social and 
vocational limitations. For these reasons, we conclude that the 
Referee's reliance upon claimant's wages as a measure of his 
earning capacity was misplaced.

IWe proceed, therefore, to rate the extent of claimant's 
disability. In so doing, we consider the impairment due to the 
compensable injury as reflected in the medical record and the 
testimony at the hearing and all of the relevant social and 
vocational factors set forth in OAR 436-30-380 et seq. We apply 
these rules as guidelines, not as restrictive mechanical formulas. 
See Harwell v. Argonaut Insurance Co., 296 Or 505, 510 (1984); 
Howerton v. SAIF, 70 Or App 99, 102 (1984).

Claimant was 21 years old at the time of the hearing. He 
is of average intelligence and is a high school graduate. His work 
history includes jobs as a janitor, a laborer for a city maintenance 
department, a laborer for a commercial fisherman, a veneer puller in 
a plywood mill and a choker setter for a logging company.

-359-



evidence 
industri 
independ 
the rele 
award of 
disabili 
permanen We, ther

Following our 
, we conclude th 
al injury is in 
ent judgment in 
vant social and 
16 degrees for 

ty adequately an 
t loss of earnin 
efore, reinstate

de novo review of the medical and lay 
at claimant’s low back impairment due to the 
the minimal range. Exercising our 
light of claimant's level of impairment and 
vocational factors, we conclude that an 
five percent unscheduled permanent partial 
d appropriately compensates claimant for the 
g capacity due to his industrial injury, 
and affirm the Determination Order award.

ORDER
The Referee's order dated September 5, 1986 is reversed. 

The award of unscheduled permanent partial disability granted by the 
Determination Order dated March 26, 1986 is reinstated and affirmed.

RUSSELL W. CARLEZON, Claimant 
Bischoff & Strooband, Claimant's Attorneys 
Cliff, Snarskis & Yager, Defense Attorneys

Reviewed by Board Members Lewis and Ferris

WCB 86-04612 
April 30, 1987 
Order on Review

Claimant requests review of Referee Daron's order that 
upheld the insurer's denial of claimant's aggravation and medical 
services claims for the low back. The issues are aggravation and 
medical services.

Dr . 
The 
awa.

We affirm that portion of the Re f eree 's order that uphe
ur er ' s denial of c laimant's aggrava tion claim. Howeve;r, wai mant 's claim for medical services compensable.
en fcly/ we reverse the Referee's con trary finding.

Cla imant suffer ed a compensable low back strain i n 1984im was accepted as disabling and cl aiman t treated w'ith
Q/ a chiropractor. for two months before returning to work
im was closed by Determination Orde r in April 1984 with an

ty
Claimant continued to work for his employer for 

approximately 18 months before seeking additional treatment. 
According to his credible testimony, however, claimant continued to 
suffer intermittent low back pain throughout the term of his 
employment. In February 1986, he returned to Dr, Feld complaining 
of severe low back pain. He received regular treatments until 
insurer denied his claim for medical services in March 1986.

the

The insurer sent claimant to Dr. Woolpert for an 
independent medical examination in June 1986, Woolpert found no 
objective signs of disability and felt that, given the 18 months 
between claimant's medical treatments, it was unlikely that his 
current condition was related to the original injury. Dr. Feld, on 
the'other hand, felt that claimant's original problem had never 
resolved and that the 1984 back injury was responsible for the most 
recent flare up of symptoms.

Claimant testified that he had "a lot of discomfort" 
during the 18 months between chiropractic treatments, but that his 
work schedule made it difficult to see a doctor. He had suffered 
no intervening trauma and when he revisited Dr. Feld, his symptoms 
were in the same area of the low back. The pain, however, had 
simply increased to the point that additional treatment was
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needed. Claimant testified that Feld's chiropractic manipulations 
greatly decreased his pain and improved his mobility.

Claimant is entitled to medical services necessitated by 
the original injury. ORS 656.245. Like curative treatment, 
palliative medical services are compensable, so long as they are 
proven to be both reasonable and.necessary. Wetzel v. Goodwin 
Bros., 50 Or App 101 (1981). After reviewing this record, we are 
persuaded that claimant's claimed medical services are both 
reasonable and necessitated by the injury. The treating physician 
has stated that claimant's current condition is a continuation of 
his original injury, and that intermittent chiropractic treatments 
are needed to maintain claimant's employability, claimant's 
credible testimony is consistent with his physician's reports; his 
symptoms have been recurrent, consistently located in the same 
area of the low back, and have been relieved by intermittent 
chiropractic adjustments.

The only contrary medical evidence comes from 
Dr. Woolpert, who opines that claimant's current condition is not 
related to the original injury. Woolpert, however, saw claimant 
for the first time nearly two and a half years after the injury. 
Unlike Dr. Feld, he did not have the advantage of following 
claimant's case from the outset. Neither has he suggested an 
alternative cause for claimant's recurrent low back pain. We find 
Dr. Woolpert's opinion less persuasive than that of the treating 
physician.

ORDER
The Referee's order dated September 5, 1986 is reversed 

in part and affirmed in part. That portion of the order that 
upheld the insurer's denial of claimant's claim for medical 
services is reversed. The remainder of the order is affirmed. 
Claimant's. attorney is awarded $500 for services at hearing and 
$400 for services on Board review, to be paid by the insurer.

ARTHUR E. MATTHEWS, Claimant WCB 85-07796
J.- Michael Casey, Claimant's Attorney April 30, 1987
Charles Lisle (SAIF), Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.
Claimant requests review of Referee Brown's order that: 

(1) upheld the SAIF Corporation's "de facto" denial of his 
aggravation claim for a right hip condition; and (2) declined to 
award temporary disability benefits, penalties, and accompanying 
attorney fees for allegedly unreasonable claims processing. On 
review, claimant contends that: (1) his original claim was never
properly closed; (2) his aggravation claim is compensable; and (3) 
he is' entitled to temporary disability, penalties, and 
accompanying attorney fees.

Claimant was 55 years of age at the time of hearing. In 
September 1980, he sought medical treatment for right hip pain 
from Dr. Weinman, orthopedist. Claimant attributed his pain to 
his 11-year employment as a route salesman for a beer 
distributorship. He further reported that his problem had 
progressively developed since January 1980. An arthrogram and 
bone scan were normal. Conceding that diagnostic possibilities 
remained. Dr. Weinman concluded that early avascular necrosis or 
degenerative joint disease of the hip could not be shown by 
objective examination or diagnostic tests.
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In November 1980 claimant filed an occupational disease 
claim for "unknown damage" to his right hip. His claim listed the 
date of onset as January 8, 1979. Claimant has no recollection of 
giving the 1979 date. Rather, he dates the onset of his symptoms 
to the fall of 1980. Claimant apparently did not miss any time 
from work. Classifying the claim as a disabling occupational 
disease, SAIF issued its denial.

In January 1981 Dr. Weinman opined that claimant was 
medically stationary and that the claim should be closed. In 
March 1981 Dr. Woolpert, orthopedist, noted that claimant had 
obvious synovitis of the right hip that was most likely due to 
rheumatoid arthritis which was presently undetectable by blood 
studies. Although the problem remained ill-defined. Dr. Woolpert 
opined that claimant's work activities would appear to have 
aggravated the process.

The compensability of claimant's right hip claim was 
considered at a June 1981 hearing. A prior Referee found that 
claimant's work activity had aggravated his right hip condition. 
Consequently, SAIF's denial was set aside. However, SAIF did not 
notify claimant that his claim had been accepted either as 
disabling or nondisabling. Moreover, the claim was never closed 
by Notice of Closure or through the Evaluation Division.

Although his hip pain never resolved, claimant continued 
to work as a route salesman until May 1984. At that time, he was 
transferred to a less strenuous job as a "pre-writer." There is 
no indication that this transfer affected his wages. In August 
1984, claimant returned for medical treatment. X-rays raised the 
possibility of a rheumatoid variant arthritis. In October 1984, 
Dr. Thompson, orthopedist, diagnosed degenerative arthritis.
Since claimant had been laid off in September 1984, he began ' 
receiving unemployment benefits in October 1984 and continued to 
do so for the following six months. During this period, claimant 
felt that the duties of- a route salesman exceeded his physical 
limitations.

On May 13, 1985, claimant’s attorney advised SAIF that 
claimant’s compensable condition had materially worsened. Since 
claimant was unable to pursue his regular employment, he was in 
need of temporary disability benefits. Claimant’s attorney 
suggested that the claim could be processed either as an 
aggravation or as a new claim.

On May 29, 1985, SAIF notified claimant that his 
aggravation rights had expired. Thus, SAIF concluded that 
claimant was not entitled to interim benefits while a decision 
concerning the reopening of his claim was pending. SAIF was 
apparently using the January 1979 date as the date of onset.- 
Claimant was advised that in order to "perfect" his aggravation 
claim he should present medical reports relating his current 
worsened condition and need for medical treatment to his 
compensable claim. SAIF had ceased its coverage of the employer 
in March 1981. SAIF neither issued a denial nor processed 
claimant's request as a new claim.

Since claimant began seeking medical treatment in 
September 1980, his attorney contended that his aggravation rights 
had not expired. Moreover, claimant's counsel asserted that 
claimant's condition had continued to worsen until his eventual 
retirement. -362-



Dr. McCafferty, radiologist, compared claimant's 
September 1980 x-rays with August 1984 x-rays. In 
Dr. McCafferty's opinion, the 1984 films demonstrated a more 
pronounced joint space narrowing. However, Dr. McCafferty did not 
have sufficient facts to establish that claimant's condition was 
worsened by work-related conditions. Dr. Cervi-Skinner, 
endocrinologist, agreed that claimant's condition had worsened 
between 1980 and 1984. Yet, Dr. Cervi-Skinner did not discuss the 
condition's relationship to the compensable claim or claimant's 
work activities.

Dr. Thompson reported that claimant was able to continue 
his regular duties in September and October' 1984 . . Furthermore,
Dr. Thompson concluded that claimant's problem represented a 
natural progression of degenerative arthritis. In Dr. Thompson's 
opinion, any activity involving the hip, whether at work or at 
home, would contribute to the problem.

In July 1985 claimant obtained employment with another 
distributorship. He primarily worked in public relations, but 
occasionally performed deliveries. He was laid off in October 
1985. Since that time he has been unemployed, drawing a pension 
and working on his small farm. However, he does not regard 
.himself asi retired..Mj• V ’ ; I •. I '

The Referee found that claimant had failed to establish 
a causal relationship between his current condition and his 
compensable claim.' Consequently, SAIF's "de facto" denial was 
upheld-'. - The Referee further concluded that claimant was not ' ’
entitled tO"interim compensation whether his claim was analyzed-as 
an aggravation or new injury. Since no medical Verification'of' an 
inability to work as a result of a worsened condition had been 
provided', the Referee found that claimant was not entitled to 
Interim compensation under ORS 656.273 (6 ). In addition, "if'viewed 

• as a'new in jury claim> the Referee found no indication that' 
claimant was- required to leave work as a result of the need’^for^- 
treatment for-a compensable condition. Rather, the evidence--^ ' 
suggested that'he'was no longer in the work force-. Finally',"^ ' • 
considering the confusion surrounding the onset date for 

‘claimant'S'compensable claim, the Referee did not find SAIF's 
■ response unreasonable.

m

‘ ' ’We affirm those portions of the Referee’s order that'
foundj that claimant was not entitled to interim compensation,'- 
penalties ,• and attorney fees. However, we reverse that portion of 
the- order that found that claimant's current condition was not 
causally-related to his compensable claim.

Pursuant to ORS 656.268(3), claims for nondisabling’ 
injuries or disabling injuries without permanent disability may be 
closed either through a Notice of Closure or by means of a 
Determination Order. This statute was in effect in September 
1980, when claimant first sought treatment for his compensable, condition. See Or Laws 1979, ch 839, SS4(3) and 33. In Davison' 
V. SAIF, 80 Or App 541 (1986), recon 82 Or App 546 (1986), the 
court concluded that claims for nondisabling injuries must be 
closed before the time within which a claimant may seek a . 
Determination Order begins to run.

^ ,Here,. not 'entirely clear, whether the claim was'
classified as nondisabling or disabling. However, it is clear' 
that the claim was compensable -and should have been processed to

-363-



closure, either through administrative means or through the 
Evaluation Division'. SAIF cannot circumvent the closure process 
by attempting to terminate future responsibility before the extent 
of the compensable condition has been determined. Webb v. SAIF,
83 Or App 386, 391 (1987); Roller v. Weyerhaeuser Co., 67 Or App 
583, amplified 68 Or App 743, rev den 297 Or 601 (1984), Inasmuch 
as the claim has never been closed, SAIF's *de facto" denial is 
invalid. Accordingly, the claim is remanded to SAIF for closure 
pursuant to ORS 656.268.

ORDER
The Referee's order dated February 6, 1986 is affirmed 

in part and reversed in part. Claimant's 1980 "right hip" claim 
is remanded to the SAIF Corporation for closure pursuant to ORS 
656.268. The remainder of the Referee's order is affirmed. 
Claimant's attorney is awarded 25 percent of the increased 
compensation awarded when the claim is closed, not to exceed 
$3,000.

J.C. OLIVER, Claimant
Galton, et al., Claimant's Attorneys Own Motion 87-0055M 

April 30, 1987
Own Motion Determination Rescinded

On January 28, 1987, we issued an Own Motion 
Determination closing claimant's claim for a December 16, 1980 
injury. Asserting that his claim has never been closed either by 
means of a Notice of Closure or Determination Order, claimant 
questions our jurisdiction to consider this matter. Following 
further review, we find that we lack jurisdiction.

The self-insured employer accepted claimant's 1980 left 
knee injury claim. Although claimant sought medical treatment, he 
apparently continued to work. It is unclear whether the claim was 
accepted as disabling or nondisabling. In any event, there is no 
indication that the claim was closed either administratively or 
through the Evaluation Division. See ORS 656.268(3).

In May 1986, the employer voluntarily reopened the claim 
and paid temporary disability benefits. Once claimant's condition 
became medically stationary, the claim was submitted to the Board 
for "Own Motion" closure. Thereafter, we issued our Own Motion 
Determination. Claimant has now presented additional materials in 
support of his contention that his claim has never been closed.

%

Pursuant to ORS 656.268(3), claims for nondisabling 
injuries or disabling injuries without permanent disability may be 
closed either through a Notice of Closure or by means of a 
Determination Order, In Davison v. SAIF, 80 Or App 541 (1986), 
recon 82 Or App 546 (1986), the court concluded that claims for 
nondisabling injuries must be closed before the time within which 
a claimant may seek a Determination Order begins to run.

Here, it is not entirely clear whether claimant's injury 
claim was accepted as nondisabling or disabling. However, 
regardless of the claim's classification, the record fails to 
establish that the claim has ever been closed. Consequently, we 
conclude that claimant's 1980 injury claim remains open because it 
was never closed by a Notice of Closure or Determination Order.
See ORS 656.268(3); Davison v. SAIF, supra.
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Inasmuch as the claim has never been closed, we lack 
jurisdiction to consider this matter under ORS 656.278. 
Accordingly, we rescind our prior determination and remand this 
matter to the Evaluation Division for claim closure pursuant to 
ORS 656.268(3).

IT IS SO ORDERED.

WILLIAM H. WILSON, Claimant 
Coons & Cole, Claimant's Attorneys 
EBI Companies, Defense Attorney

Own Motion 87-0068M 
April 30, 1987.
Own Motion Order

EBI Companies has submitted claimant's request for 
reopening of his August 1978 right foot and leg injury claim to 
the Board for consideration pursuant to its own motion authority 
under ORS 656.278. Claimant's aggravation rights have expired.

As of January 1980, the last arrangement of 
compensation, claimant has received scheduled permanent disability 
awards totalling 20 percent for the right foot and 20 percent for 
the right leg. In addition, claimant has been awarded 34 degrees 
of the right foot stemming from a 1971 injury for which the SAIF 
Corporation was the responsible insurer. This 1971 injury also 
apparently resulted in the amputation of his left leg below the 
knee.

Following our review of this record, we find that there 
has been a worsening of claimant's compensable right foot and 
ankle condition. The record preponderates that claimant is 
experiencing increased pain and further restricted motion as a 
result of,a significant progressive degenerative condition. We 
are further persuaded that claimant's 1978 compensable injury is a 
material and independent contributing cause of this condition. 
Accordingly, we conclude that his claim with EBI should be 
reopened.

On November 26, 1986/ we'issued an Own Motion order 
reopening claimant's 1971 left leg and right foot injury claim 
with SAIF, See WCB Case No. 86-0639M, Pursuant to that order, 
SAIF was directed to pay temporary total disability compensation 
beginning October 22, 1986, and to continue, less time worked, 
until closure pursuant to ORS 656.278. To date, this claim 
remains open and SAIF has apparently continued to pay claimant's 
compensation.

From November 11, 1986 through January 12, 1987, EBI 
also paid temporary disability compensation. EBI took this action 
although it had not submitted the claim to the Board for formal 
reopening. Once EBI learned of SAIF's payments, it stopped paying 
compensation and referred the matter to the Board for 
consideration.

As discussed above, we are .persuaded that EBI is 
responsible for claimant's current right foot and ankle ■ 
condition. Therefore, claimant's 1978 injury claim shall be 
reopened. Temporary disability compensation should commence 
October 22, 1986 and continue, less time worked, until closure 
pursuant to ORS 656.278, These benefits shall be further reduced 
by the compensation claimant has previously received from EBI and' 
SAIF.
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IT IS SO ORDERED.

WILMA A. MOORE, Claimant
Malagon & Moore, Claimant's Attorneys
Arthur Stevens (SAIF), Defense Attorney

Reviewed by Board Members en banc.

WCB 86-06466 
May 6, 1987 
Order on Review

Claimant requests review of Referee T. Lavere Johnson's 
order that upheld the SAIF Corporation's denial of claimant's claim 
for Hepatitis B. The issue is compensability.

The Board affirms the order of the Referee.
ORDER

The Referee's order dated September 8, 1986 is affirmed. 
Board Member Lewis Dissenting:

Because I believe that claimant has established the 
compensability of her hepatitis condition, I respectfully dissent 
from the majority's opinion.

Claimant is a registered nurse at a county correctional 
facility. Her work duties include assisting physicians and dentists 
in their care of prisoners. She routinely comes in contact with 
prisoners' bodily fluids in the course of her employment.
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In February 1986, claimant was diagnosed as having- 
contracted Hepatitis B, an infectious disease that affects the 
liver. As a result of her illness, claimant received medical 
treatment and lost time from work. She filed a claim for 
compensation the day after learning of her diagnosis.. She alleged 
that she contracted hepatitis as a result of her general exposure to 
prisoners who may have had or carried the disease, and/or from a 
specific incident in October 1985 in which she was pricked by an 
unsterile hypodermic needle used in a prisoner's dental procedure. 
Claimant's testimony regarding her exposures was corroborated by 
that of another correctional facility nurse.

Claimant's treating physician's June 1986 report is the 
only medical opinion in evidence. He noted that as a correctional 
facility nurse, claimant was likely exposed to numerous individuals 
who were potential carriers of the hepatitis virus. He also noted 
that the incubation period for the disease, while variable, is 
generally from two to three months. With regard to causation, he 
stated

"... it is only logical to assume that 
[claimant] did contract hepatitis at her 
place of employment. There is no question 
that health professionals are at a higher 
risk of contracting hepatitis B,"
The Referee found, and I agree, that claimant's 

off-the-job activities did not expose her to the hepatitis virus 
during the months preceding her diagnosis. Despite that finding, 
the Referee found the claim noncompensable, concluding that the 
treating physician's opinion was merely speculative rather than 
framed in terms of medical probability. The majority apparently 
agrees with this finding.

I recognize that claimant has the burden of proof and 
that because this claim involves a complex medical question, proof 
must at least include expert medical opinion. Medical certainty 
is not required, however. Neither must the medical opinion be 
phrased in a particular form. McClendon v. Nabisco Brands, 77 Or 
App 412 (1986). In addition, claimant’s testimony, as well as 
that of the other witnesses, is probative. Garbutt v. SAIF, 297 
Or 148 (1984) .

After thoroughly reviewing this record, I am persuaded 
that claimant's claim is compensable. Admittedly, the treating 
doctor's opinion that "it is only logical to assume" a medical 
causal connection is not the strongest statement of causation.
The remainder of the record so clearly supports compensability, 
however, I do not find the doctor's opinion-fatal to the claim.
It is uncontroverted that claimant routinely came in contact with 
prisoners' bodily fluids and that the hepatitis virus can be 
transmitted by such contact. It is further uncontrover.ted that 
prisoners at claimant's workplace have, in fact, developed 
hepatitis in the past, and that one such case was reported during 
the year that claimant developed the disease. There is no dispute 
that the incubation period for hepatitis is approximately three 
months, and that claimant was punctured with an unsterile needle 
approximately three months prior to her diagnosis. There is no' 
evidence to suggest that claimant was exposed off the job.
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claimant's treating physician was aware of all of the 
aforegoing facts and he felt that an assumption could be made 
regarding claimant's exposure on the job. I agree. For that 
reason, I respectfully dissent from the majority's opinion.

JOHN SCHILLER, Claimant
Quintin B. Estell, Claimant's Attorney
Jill Bork (SAIF), Defense Attorney

Own Motion 87-0257M
May 6, 1987
Own Motion Order

SAIF Corporation has submitted to the Board claimant's 
claim for an alleged worsening of his February 29, 1980 industrial 
injury. Claimant's aggravation rights have expired. SAIF does 
not oppose reopening of this claim, but asks the Board to rule on 
the commencement date for temporary total disability compensation.

In order to obtain claim reopening under ORS 656.278, 
claimant must show that his compensable condition has materially 
worsened since the last arrangement of compensation. The last 
arrangement of compensation in this matter is a stipulation signed 
by the Referee on March 10, 1987. Claimant seeks benefits from 
February 11, 1987. In Timothy Dugan, Own Motion Order dated 
February 26, 1987, the Board determined that the last arrangement 
of compensation was actually the date claimant signed the 
stipulation. In this case, claimant signed the stipulation on 
February 13, 1987, thereby stating in effect that he was medically 
stationary on that date.

Claimant apparently first saw Dr.' Melgard on February 
17, 1987. At that time, he indicated that claimant's condition 
had worsened and claimant should remain at bedrest. After a 
myelogram, surgery was done in early April 1987.

After thorough review of the evidence, the Board 
concludes claimant's claim should be reopened for the payment of 
temporary total disability compensation commencing February 17, 
1987 and continuing until closure pursuant to ORS 656.278.

IT IS SO ORDERED.

BRUCE- A. BASHAM, Claimant WCB 85-06435 & 86-03198
Jerry Gastineau, Claimant's Attorney May 7, 1987
Brian Pocock, Defense Attorney Order on Reconsideration
Art Stevens (SAIF), Defense Attorney

Aetna Technical Services has requested reconsideration 
of the Board's Order on Review dated April 7, 1987. By our order, 
we agreed with the Referee's conclusion that Aetna, rather than 
the SAIF Corporation, was responsible for claimant's current lower 
back condition. However, we modified the Referee's attorney fee 
award. Instead of receiving an insurer-paid attorney fee, 
claimant was awarded a 25 percent attorney fee, payable from his compensation, not to exceed $800. Contending that our decision 
has created a "processing problem," Aetna has suggested that we 
"adjust" our prior order.

-368-



The situation can be explained as follows. Pending the 
resolution of the responsibility issue, SAIF apparently paid 
claimant's compensation as a paying agent under ORS 656,307.
Since Aetna is responsible for the claim, it is preparing to 
reimburse SAIF for its claim costs. However, SAIF has paid 
claimant's compensation without deducting claimant's attorney's 
fee. Thus, if Aetna deducts the attorney fee from claimant's 
compensation as directed by our order, SAIF will not be fully 
reimbursed.

%

Following further consideration of this matter, we 
conclude that our prior order should be supplemented. 
Consequently, Aetna is directed to fully reimburse SAIF for its 
claim costs. In addition, Aetna shall pay claimant's attorney a 
fee equal to 25 percent of claimant's compensation, not to exceed 
$800. Finally, Aetna is authorized to offset against future, 
compensation an amount equal to the sum it pays to claimant's 
attorney.

Accordingly, Aetna's request for reconsideration is 
granted and our prior order is withdrawn. On reconsideration, as 
supplemented herein, the Board adheres to and republishes its 
former order, effective this date.

IT IS SO ORDERED.

DEL SEITZINGER, Applicant
Ann Kelley, Ass't. Attorney General
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We believe that substantial justice would best be served 
by the Department's consideration of applicant's most recent 
assertions. Accordingly, this matter is remanded to the 
Department of Justice Crime Victims' Compensation Fund for further 
consideration of this record, consistent with this order.

IT IS SO ORDERED.
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ROBERT T. MOON, Claimant 
Bernt A. Hansen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney

Reviewed by Board Members McMurdo and Lewis.

WCB 85-07258 
May 8, 1987 
Order on Review

Claimant requests review of Referee Myers' order that: 
(1) found claimant to have been medically stationary on January 1, 
1985; (2) awarded claimant 32 degrees for 10 percent unscheduled 
permanent partial disability for the low back, whereas the 
Determination Order had awarded temporary disability only; (3) 
determined that claimant's rate of temporary total disability 
should have been calculated by way of OAR 436-60-020 C4) (c) ; (4) 
authorized an offset of overpaid temporary total disability 
compensation resulting from what the Referee determined to have 
been an incorrect calculation of the rate of claimant's 
compensation; and (5) denied claimant's request for penalties and 
attorney fees for the SAIF Corporation's alleged late payment of 
certain medical bills. The issues are claimant's medically 
stationary date, extent of unscheduled permanent partial 
disability, the rate of claimant's temporary total disability 
compensation, offset and penalties and attorney fees.

We affirm those portions of the Referee's order 
regarding claimant's medically stationary date, extent of 
unscheduled disability and penalties and attorney fees. We 
conclude, however, that claimant was "regularly employed," ORS 
656.210(2), at the time of his injury, and that the rate of his 
temporary disability compensation should have been calculated 
pursuant to the wage he was receiving at the time of his injury.
On that issue, and the resulting offset issue, therefore, we 
reverse.

Claimant began work as a utility worker for the employer 
in mid-1984. He soon changed jobs to that of a packer, and he 
eventually bid for a position as a baker. Before ultimately 
securing the baker job in late October 1984, claimant served as a 
baker trainee. He became a full baker on October 21, 1984. He 
served in that capacity until November 29, 1984, when he was 
compensably injured. Thus, during the approximately 18 weeks that 
claimant worked for the employer, he held five positions, each 
paying a different hourly wage. Claimant's hourly wage rose with 
each progressive job change. On the date of injury, claimant was 
earning $7.69 per hour.

SAIF initially calculated claimant's temporary disability based on a $7.69-per-hour, 40-hour work week. When it 
later discovered that claimant had held varying positions at 
varying wages within the employer's company, however, SAIF 
proposed a recalculation of the rate of compensation to reflect 
the entire 18 weeks claimant worked for the employer.

ORS 656.210 provides that when a claimant's disability 
is temporary, he shall receive compensation equal to 66-2/3 
percent of wages. For purposes of the statute, the weekly wage is 
ascertained by use of a multiplier reflecting the daily wage the 
"regularly employed" worker was receiving at the time of the 
injury. As used in the statute, "'regularly employed' means 
actual employment or availability for such employment." As to 
workers not "regularly employed," the statute authorizes the 
Director of the Workers' Compensation Department to promulgate
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rules establishing such workers* weekly wages. ORS 656.210(2). 
The Director has done so in OAR 436-60-020.

OAR 436-60- 
for "varying hours, s 
shall be calculated f 
weeks of employment, 
claimant had worked " 
employment, the Refer 
calculation. Inheren 
that claimant was not 
in ORS 656.210(2).

020( 4) (c) provides that for workers employed 
hifts or wages," the rate of compensation 
rom average weekly earnings for the past 26 
if available. Reasoning that the present 
varying hours, shifts or wages," during his 
ee approved SAlF's proposed method of 
t in the Referee's decision was a finding 
"regularly employed," as that term is used

After reviewing the circumstances of claimant's 
employment, we find that he was "regularly employed" under the 
pertinent statute. OAR 436-60-020 was, therefore, not applicable. 
The concept of "regular" employment is not a static one; whether 
or not a worker was regularly employed at the time of his injury 
will vary, depending on the circumstances. In Saiville v. EBI 
Companies, 81 Or 469 (1986), for example, the court found a worker 
"regularly employed" despite his being an "on call" employee who 
did not work regular hours for an hourly wage. The fact that' the 
claimant had worked five of the six days between the date of his 
hiring and the date of his injury was sufficient, in the court's 
opinion, to find, the worker regularly employed. at 472 .

The present claimant initially worked for the employer 
as a utility worker, earning $5.30 per hour. He continued to seek 
more desirable employment within the company, however, ultimately 
attaining a baker's job at $7.69 per hour. Claimant's job changes 
did, in fact, result in differing hours and wages during his 
tenure. However, at the time of his injury, claimant had been 
employed for nearly five weeks as a baker, regularly receiving the 
$7.69-per-hour wage. There was no persuasive evidence that 
claimant's most recent position would not be permanent. Unlike 
what we interpret to be an "irregularly" employed worker, claimant 
did not report to work each day not knowing in what job, for what 
pay, or for how many hours he would be employed. Thus, in our 
view, claimant was "regularly employed" as a baker at the time of 
his injury, and the rate of his compensation should have been 
calculated based on the wage he was receiving at the time of his 
injury.

The Referee authorized SAIF to offset amounts deemed to 
have been overpaid as a result of SAIF's initial calculation of 
claimant's compensation rate. Because we have found that SAIF's 
initial method of computation was, in fact, the correct one,.there 
is no overpayment. The offset will be set aside.

ORDER
The Referee's order dated March 11, 1986 is reversed in 

part and affirmed in part. Those portions of the order that 
ordered that the rate of claimant's temporary disability 
compensation be computed pursuant to OAR 436-60-020( 4)(c) and 
allowed SAIF to offset any resulting overpayment are reversed.
SAIF is ordered to calculate claimant's compensation based on the 
wage he earned at the time of his compensable injury. Claimant's 
attorney is allowed 25 percent of claimant's increased compensa- • 
tion, not to exceed $3,000. The attorney fee shall be paid out of 
compensation. The remainder of the Referee's order is affirmed.
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YVONNE P. ROBERTS, Claimant WCB 84-07983 &.85-07289
Vick & Gutzler, Claimant's Attorneys May 8, 1987
SAIF Corp Legal (Portland West), Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.
Claimant requests review of Referee Leahy's order that: 

(1) upheld the SAIF Corporation's denial of chiropractic 
treatment; and (2) declined to award any unscheduled permanent 
disability for her back condition. The issues are medical 
services and extent of unscheduled permanent disability.

Claimant was working as a machine operator on July 22, 
1983 when she slipped and fell. She was taken to the hospital by 
ambulance and diagnosed as having a contusion to her left side.
She treated with Dr, Dougan for a cracked left rib and left low 
thoracic strain. The claim was accepted as a disabling injury, 
and claimant was released to regular work. Subsequently, she 
treated with Dr. Scott, chiropractor, for acute lumbar, thoracic 
and cervical sprain/strain. Dr. Scott released claimant to 
regular duty on August 8, 1983. Thereafter, claimant continued to 
treat with Dr. Scott at regular intervals.

In April 1984 claimant was examined by Dr. Tilden, 
chiropractor. Dr. Tilden concluded that claimant had preexisting 
multiple level degenerative joint disease, which accounted for her 
symptoms and minimal loss of function. Noting that claimant's 
injury had not worsened her preexisting degenerative joint 
disease. Dr. Tilden opined that her current condition was 
unrelated to her thoracolumbar musculoligamentous strain.
Dr. Scott disagreed. Subsequently, SAIF issued a denial of 
claimant's current chiropractic treatment, stating that claimant's 
current condition was related to her degenerative joint disease 
and not her accepted injury. In June 1984 a Determination Order 
issued, awarding no permanent disability.

In September 1984 claimant was examined by the 
Orthopaedic Consultants. The panel of physicians diagnosed 
preexisting C5-6 spondylosis with degenerative joint disease in 
the lumbar spine. The physicians noted claimant's history of a 
cervical, thoracic, lumbar strain, but found no objective evidence 
to support her complaints. Dr. Gambee, an orthopedist on the 
panel, further stated that the etiology of her condition was her 
fall. However, at the time of the September 1984 examination, 
claimant was having no symptoms related to either her injury or 
osteoarthritis.

Also in September 1984 Dr. Scott concluded that claimant 
had sustained permanent impairment as a result of her injury. 
Claimant was restricted from lifting more than 20 to 25 pounds and 
would experience pain with excessive walking or sitting.

In December 1984 claimant experienced an exacerbation of 
pain in her low back and left leg. She filed an aggravation claim 
which was accepted. Claimant was released from work for 
approximately a month and found medically stationary in January 
1985. In April 1985 claimant was examined by Dr. Ho, osteopath.
He suggested that claimant's low back discomfort may be due to 
inflammatory disease and recommended medication. Dr. Scott 
reported that claimant had experienced no additional impairment as 
a result of this aggravation. A May 1985 Determination Order 
issued,-awarding no permanent disability.
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In July 1985, claimant was examined by Western Medical 
Consultants. An orthopedist and neurologist diagnosed chronic 
lumbar and dorsal strain with a possible left trochanteric, 
bursitis. Claimant’s cervical strain was felt to have resolved 
without impairment. Her continued complaints of discomfort in the 
neck area were felt to be due to her degenerative cervical disc 
disease. The Consultants stated that her 1984 aggravation was an 
exacerbation of her 1983 injury. She was medically stationary. 
Based on claimant's complaints of symptoms in the thoracic and 
lumbar spine, they concluded she had minimal impairment.
Subsequent to the report, a deposition was taken of the panel 
neurologist. Dr. Snodgrass. He could find no degenerative disc 
disease in the lumbar spine and attributed claimant's symptoms in 
that area to her strain. Dr, Snodgrass detected almost no 
objective findings of impairment.

Claimant is 49 years old and has worked for her current 
employer for 11 years operating a variety of machines. Prior to 
her 1983 fall, she had never experienced any back problems. Her 
current job is the operation of an automatic chain assembly 
machine. The operation of this machine involves mostly sitting, 
which she feels increases her symptoms. She treats with Dr. Scott 
at sufficient intervals to relieve her symptoms. She feels his 
treatments are essential to enable her to continue working.

The Referee concluded that claimant had failed to 
establish that her 1983 fall had resulted in impairment requiring 
treatment. Me disagree.

After de novo review of the lay and medical evidence, we 
conclude that the chiropractic treatment for claimant's low back 
and left leg pain is related to her industrial injury. However, 
we are not persuaded that her compensable injury is a material 
contributing cause of her current cervical condition. Like the 
Referee, we also conclude that claimant has suffered no lost 
earning capacity as a result of either her original injury or the 
aggravation.

m

For every compensable injury, the insurer shall provide 
medical services for conditions resulting from the injury for such 
period as the nature of the injury or the process of the recovery 
requires. ORS 656.245(1). Palliative treatment is compensable 
when necessary to relieve pain and allow claimant to continue 
working. West v, SAIF, 74 Or App 317 (1985).

We are persuaded that claimant's low back and leg pain 
is related to her industrial injury. This conclusion is,supported 
by the reports of her treating physician. Dr. Scott, who has 
regularly treated her since the 1983 injury. Consistent with 
Dr. Scott's opinion is Western Medical Consultants' conclusion 
that claimant suffers a lumbar and dorsal strain with minimal 
impairment. Furthermore, Dr. Snodgrass stated that he.could 
detect no degenerative disc disease in the lumbar spine that would 
account for her low back discomfort. We are persuaded by that 
opinion and reject Dr. Tilden's conclusion that her symptoms are 
due to lumbar degenerative disc disease. In addition, we are not 
persuaded by the Orthopaedic Consultants' report that offered no 
explanation for claimant's continued symptoms. Finally, 
claimant's testimony persuasively establishes that she never had 
back pain prior to the falling incident. Therefore, we conclude' 
that claimant's chiropractic treatment for her low back and leg 
pain is compensable. -373-



Claimant testified that she currently 
discomfort in the upper cervical area. All the 
agreement that she had preexisting degenerative 
disease. Moreover, Dr. Snodgrass persuasively 
cervical disc disease accounted for her minimal 
that the strain she suffered had resolved. We 
that claimant's cervical strain had resolved, 
affirm the denial of chiropractic care insofar 
the treatment of her cervical condition.

had only minimal 
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cervical- disc 

opined that the 
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also are persuaded 
Consequently, we 
as it relates to

At the time of hearing claimant was working at her same 
occupation at the same wage as before the injury. Although post
injury earnings are but one factor that may or may not be 
significant to an individual case, Jacobs v. Louisiana-Pacific, 59 
Or App 1, 3 (1982), the record as a whole fails to establish that 
claimant's compensable injury has resulted in a loss of earning 
capacity. She has a 12th grade education. Dr. Snodgrass found 
almost no objective evidence of impairment and described it as 
minimal. Even considering the reports of Dr. Scott and the 
testimony of claimant, we are not persuaded that the injury has 
resulted in restricting her from holding gainful employment in the 
broad field of general industrial occupations. See Ford v. • SAIF,
7 Or App 549, 552 (1972). Consequently, we agree with the Referee 
that claimant is not entitled to an award of permanent disability.

ORDER.
The Referee's order dated June 27, 1986 is reversed in 

part and affirmed in part. That portion of the order that upheld 
the denial of chiropractic treatment of claimant's cervical 
condition is affirmed. The denial of chiropractic care as it. 
relates to claimant's low back and leg condition is reversed. The 
remainder of the order is affirmed. Claimant is awarded an $1,100 
attorney fee for services at hearing and $500 for services on 
Board review, to be paid by the SAIF Corporation.

CHARLES R. WRIGHT, Claimant 
Aspell, et al.. Claimant's Attorneys 
SAIF Corp Legal , Defense Attorney

WCB RH-84002 
May 8, 1987 
Order on Review

Reviewed by Board Members McMurdo and Lewis.
The SAIF Corporation requests review of Referee Daron's 

order on reconsideration that: (1) set aside its denial of 
claimant's aggravation claim; (2) declined to exclude exhibits 
pursuant to OAR 438-07-005( 3)(b) ; and (3) awarded claimant a $2,000 attorney fee for services at hearing. The issues are 
aggravation, the admission of exhibits and attorney fees.'

The Board affirms the order of the Referee with the 
following comment.

This case comes before us following our Order on Review 
(Remanding). Charles R. Wright, 36 Van Natta 892 (1984). That 
order provides a thorough chronological summary of the claim up to 
1963. The portion of the case not remanded to the Referee was 
appealed by claimant to the Court of Appeals. The court affirmed 
our order. Wright v. SAIF, 76 Or App 479 (1985), rev den, 300 Or 
605 (1986). The sole issue before the Referee in this proceeding 
was the validity of an aggravation claim.
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The Referee found that SAIF could not deny the claim 
because of Bauman v, SAIF, 295 Or 788 (1983), and subsequent cases 
prohibiting retroactive denials. We need not address the 
Referee's conclusion because, on the merits, we find the claimant 
has sustained an aggravation of his compensable condition.

Claimant suffers from a compensable pleuritis condition 
characterized by inflammation of the pleura. Dr. Bervens, the 
treating physician, stated that when the pleura is inflamed the 
surface of the lung touches the pleura sac, resulting in severe 
chest pain. In December 1981, after cutting wood, claimant was 
admitted to the hospital for severe chest pains. Initially, SAIF 
accepted the claim as an aggravation of his compensable pleuritis 
condition. Subsequently, however. Dr. Bervens stated that 
claimant’s chest pains may be related to Addison's disease. 
Addison's disease would be unrelated to the compensable pleuritis 
condition. Thereafter, SAIF issued a denial of the aggravation 
claim, stating that claimant's condition was' unrelated to his 
compensable injury. :

In September 1983 claimant was sent to the Stanford 
University School of Medicine. After diagnostic tests ruled out 
Addison's disease, Dr. Bervens stated that his current working 
diagnosis of claimant's condition was *[bjasically, recurrent 
pluritis [sic], with an element of bronchitis and ... a 
diagnosis of possible coronary artery spasmi" These findings persuasively eliminated the basis of SAIF's|denial, while 
supporting the conclusion that claimant's chest pains were related 
to his compensable condition. Further, claimant has established 
that his December 1981 hospitalization for severe chest pains 
resulted in more disability and lessened his ability to work. See 
Smith V. SAIF, 302 Or 396 (1986). Consequently, claimant has 
proven that he suffered a compensable aggravation.

We find this case to have been of average difficulty 
with an ordinary likelihood of success on Board review. A 
reasonable attorney fee is therefore awarded.

ORDER
The Referee's order on reconsideration dated May 9,

1986, as supplemented, is affirmed. Claimant's attorney is 
awarded $500 for services on Board review, to be paid by the SAIF 
Corporation.

Own Motion 87-0171M 
May 12, 1987
Own Motion Order Rescinded

JOSEPH H. FISHER, Claimant 
Callahan, et al., Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney

The Board issued an Own Motion Order on April 14, 1987 
whereby the request for own motion relief was denied. Claimant 
has requested that the Board vacate its order, contending the 
matter was improperly before the Board and should be processed 
under ORS 656.273.

The aggravation rights in this claim commenced to run on 
October 8, 1981, thereby expiring on October 8, 1986, Claimant's 
request for aggravation was made several months prior to the 
expiration of his aggravation rights. We conclude that the
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request for reopening should be processed pursuant to ORS 656.273 
and that our April 14, 1987 Own Motion Order should be rescinded 
in its entirety.

IT IS SO ORDERED.

WILBUR W. NEAL, Claimant 
Morley, et al., Claimant's Attorneys 
Beers, et al., Defense Attorneys 
Cummins, et al., Defense Attorneys

Reviewed by Board Members Lewis and McMurdo.

WCB 85-13719 & 85-09711 
May 12, 1987 
Order on Review

Claimant requests review of Referee Wilson’s order that 
upheld the denials of both EBI Companies and the self-insured 
employer regarding the compensability of claimant's occupational 
disease claim for bilateral hearing loss. The threshold.issue is 
whether claimant’s claim is compensable. If it is, we must 
determine which insurer is responsible.

Claimant began work for a lumber mill in 1969. A few 
years later, EBI's insured purchased the mill. Claimant remained 
there through March 1979. He worked the trim and hula saws, which 

described as "pretty noisy." After working in the mill forhe
approximately five years, he was provided 
devices. Despite the hearing protection, 
the noise level remained "somewhat loud."

with hearing protection 
claimant testified that

Claimant testified that hearing tests were routinely
A 1976 audiogram showed 
In October 1978, EBI"s

performed at the mill on.an annual basis, 
that claimant had high tone hearing loss, 
insured received a citation for excessive noise and was given one 
month to correct the situation.

From March 1979 to January 1980, claimant worked for 
another lumber mill. He does not remember wearing any hearing 
protection while there. He next worked a few months for a farming 
outfit. There was no loud noise associated with this job.

Claimant began 
canning company, in July 
November 1984. The work 
November, Claimant perfo 
or near an inspection bel 
bit of noise exposure emi
Furthermore, he felt that 
employment with the self
claimant began employment 
exposed to loud noise on 
of his hearing.

working for the self-insured employer, a 
1981 and remained employed there through 
was only seasonal from July through 
rmed inspection and sanitation duties at 
t. He testified that there was quite a 
tting from the belt machinery.
his hearing loss had worsened during his 
insured employer. After November 1984,
with a janitorial service. He was not 
this job and did not notice any worsening

As to claimant's off-the-job noise exposure, he performed 
combat duty in Korea, but showed no signs of hearing loss when 
discharged. Outside of one occasion in 1984, he has not hunted in 
approximately 20 years. He has engaged in household and yard work 
activities such as occasionally operating a bench grinder, electric 
drill, power lawn mower, and weed eater. He fishes about two or 
three weekends each summer using an 18 horsepower motor boat. 
Lastly, his father experienced a loss of hearing, but his three 
brothers have not. -376-
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Dr. Cooper, an otolaryngologist, performed an independent 
medical examination in May 1985. Dr. Cooper concluded that 
claimant had a 22 percent bilateral hearing loss sustained from 
"acoustic trauma." Dr, Cooper ..further opined that it was difficult 
to determine at which employment claimant sustained the acoustic 
trauma. However, Dr. Cooper stated that claimant's last exposure 
to "excessive noise" was at the self-insured employer.

A second independent medical examination was performed 
in June 1986 by Dr. Panian, a hearing specialist. Dr. Panian 
opined that claimant's hearing loss was secondary to noise 
exposure over the years as well as presbycusis. After reviewing 
an audiogram of claimant taken at the self-insured employer in 
March 1982, Dr Panian stated:

"... one can say in two years of 
[claimant's] employment from 1982 to 1984, 
that his hearing did progressively worsen, 
more in the high frequencies. On that 
basis, one must accept then that noise 
exposure while on the job at [the self- 
insured employer] may very well have been 
the etiology of more hearing loss."

Dr. Panian did note, however, that the 1982 audiogram was very 
cursory and it was not known whether claimant had been noise free 
for 24 to 36 hours prior thereto.

The Referee found that both the medical and non-medical 
evidence was insufficient to establish compensability. We 
disagree for the following reasons.

In order to prove entitlement to compensation for an 
occupational disease, a worker must prove that he has developed a 
disease or infection which arose out of and in the scope of his 
employment. ORS 656.802(1 ) (a). He must also prove that his 
exposure was of the type to which he was not ordinarily subjected 
other than during working hours. Finally, he must prove that his 
work was the major contributing cause of his disease. Dethlefs v. 
Hyster Co., 295 Or 298 (1983).

The Referee cited the case 
App 350 (1975), as controlling author 
present "the evidentiary situation he 
Williams consisted of only two audiog 
from the treating doctor. The treati 
than to opine that, "The hearing loss 
compatible with that caused by noise 
original.) The non-medical evidence 
of claimant's testimony that he was e 
levels. Further, the claimant succes 
hearing to the introduction of noise 
the Williams court held that there wa 
establish that the claimant's hearing 
employment.

of Williams v, SAIF, 22 Or 
ity. He found Williams to 
re." The medical evidence in 
rams, a letter, and a report 
ng doctor went no further 
that [the claimant] has is 
exposure." (Emphasis in
in Williams consisted entirely 
xposed to tremendous noise 
sfully objected at the 
level studies. Consequently, 
s insufficient evidence to 
loss was related to his

Unlike Williams, the medical evidence here shows a 
causal relationship between claimant's hearing loss and his 
employment. Dr. Cooper opined that "acoustic trauma" caused 
claimant's hearing loss, but was uncertain at which time or place
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the acoustic trauma occurred because of claimant's multiple jobs. 
The uncertainty of Dr. Cooper pertained solely to the question of 
responsibility; not whether claimant's hearing loss was work 
related. Dr. Panian opined that claimant's hearing loss was 
consistent with noise exposure and presbycusis, and that it may 
very well have been caused by noise exposure sustained at the 
self-insured employer. Although neither doctor stated the magic 
words, "the major contributing cause," we are persuaded that their 
opinions read together show the requisite causal connection 
between claimant's employment and his hearing loss. See McClendon 
V. Nabisco Brands, Inc., 77 Or App 412, 416-17 (1986

m

The Referee also found that the opinions of both 
Dr. Cooper and Dr. Panian were unpersuasive because neither doctor 
had "information as to the actual noise levels present." We 
disagree. The Referee did not find claimant's testimony not 
credible, nor do we. In fact, the citation for excessive noise 
exposure issued to EBI's insured in October 1978 corroborates 
claimant's testimony. Thus, we do not find the medical evidence 
unpersuasive simply because the doctors relied on claimant's 
history in forming their opinions.

Regarding the non-medical evidence, in Williams there 
was no evidence of noise level studies. Here, however, the 
evidence shows that in October 1978, which was approximately five 
months prior to claimant's departure from EBI's insured, the 
employer was cited for excessive noise exposure. Moreover, 
claimant testified that he was exposed to loud noise at both EBI's 
insured and the self-insured employer. As we found in Vincent M. 
Bird, 37 Van Natta 1245, 1246 (1985), a claimant may prove the 
compensability of a hearing loss claim based on his subjective 
testimony without the aid of noise level studies. See Herb 
Ferris, 34 Van Natta 470 (1982); Ferris v. Willamette Industries, 
61 Or App 227 (1982) .

Finally, we find that claimant's 
exposure was of the type to which he was no 
during off-work hours. The evidence shows 
in routine household, and yard work activiti 
occasional use of power tools. He also ope 
two to three times a year. We are not pers 
occasional activities ordinarily subjected 
noise exposure he sustained at work. There 
the preponderance of the medical and non-me 
establishes the compensability of claimant'

work-related noise 
t ordinarily subjected 
that claimant engaged 
es requiring the 
rated a motor boat from 
uaded that these 
claimant to the kind of 
fore, we conclude that 
dical evidence 
s claim.

m

Turning to the 
injurious exposure rule 
disease could have been 
over some indefinite per 
potentially causal condi 
disease. Boise Cascade 
Meyer v. SAIF, 71 Or App 
responsibility to an ear 
conditions existed that 
establish that the condi 
sole cause or that it wa 
employer to have caused 
Ins. Co., 70 Or App 370

question of responsibility, the last 
provides that, if a worker proves that the 
caused by work conditions that existed' 
iod of time, the last employment providing 
tions is deemed to have caused the 
Corp. V. Starbuck, 296 Or 238, 241 (1984); " 371", 3"7"3 (198 4)'. In order to shift 
lier employer, the last employer where 
could have caused the. disease must 
tions at the earlier employer were the 
s impossible for conditions at the last 
the disease. FMC Corp v. Liberty Mutual 
(1984), clarified, 73 Or App 223 (1985).

Here, the evidence establishes that conditions at the 
self-insured employer were of a kind that could have caused
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claimant's hearing loss. Meyer v, SAIF, 71 Or App at 374-75 
(1984). Dr. Panian opined that claimant's hearing loss 
progressively worsened during his employment at the self-insured 
employer. Moreover, claimant testified that he was subjected to 
excessive noise while working near the inspection belt. 
Therefore, we conclude that the last injurious exposure rule 
operates to place responsibility for claimant's hearing loss on 
the self-insured employer.

' ORDER
The Referee's order dated August 6, 1986, is reversed 

part and affirmed in part. That portion of the Referee's order 
that upheld the self-insured employer's denial is reversed. The 
employer's denial is set aside and the claim is remanded to the 
employer for processing according to law. That portion of the 
Referee's order that upheld EBI Companies' denial is affirmed. 
Claimant's attorney is awarded $1,200 for services at the hearin 
and $600 for services on Board review, to be paid by the 
self-insured employer.

MARY L. BROWN & CHARLES 6. BROWN, Applicants 
Ann Kelley, Ass't. Attorney General WCB CV-87002 

May 13, 1987 
FINDINGS OF FACT, CONCLUSIONS PROPOSED ORDER (CRIME VICTI

Pursuant to notice, a hearing was conducted and concluc 
by Roger C. Pearson, special hearings officer, on April 17, 1987 
at Salem, Oregon. Applicant, Mary L. Brown and Charles G. Brown, 
on behalf of their minor child, Charles Ryan Brown, were present 
and not represented by counsel. The Department of Justice Crime 
Victim Compensation Fund ("Department") was represented by Ann 
Kelley, Assistant Attorney General. The court recorder was 
Charles Fredman. The record was closed April 17, 1987.

Compensa 
Conclusi 
By its o 
compensa The Depa 
file a c 
criminal 
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year of

Applicant ha 
tion Board of 
ons and Order 
rder, the Depa 
tion as a vict 
rtment based i 
laim for benef 
injury; and ( 
or physically 
the injury, as

s requested re 
the Department 
on Reconsidera 
rtment denied 
im of a crime 
ts denial on: 
its within one 
2) a lack of e 
incapable of 
a direct resu

view by the Workers'
's Findings of Fact, 
tion dated December 15, 1986 
applicant's claim for 
under ORS 147.005 to 147.365 
(1) applicant's failure to 
year from the date of the 
vidence that applicant was 
filing the claim within one 
It of the criminal injury.

FINDINGS OF FACT

Applicant, Mary L. Brown and Charles G. Brown, are 
parents of a seven year old boy, Charles Ryan Brown (hereafter 
referred to as "Ryan"). Ryan was the innocent victim of the crin 
of sexual abuse. The attack, which apparently occurred in early 
1985, was committed by the son of applicant's former babysitter.

Applicant first learned that Ryan had been victimized i 
the latter part of April 1985. On April 26, 1985, with Mrs, Brou 
in attendance, Ryan was interviewed by Officer Grisham of the 
Tigard Police Department. At this interview, the officer mentioned I the Crime Victim Compensation Program, Since applicant 
had incurred no medical expenses and because no criminal charges
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yet been initiated, Mr. Grisham recommended that applicant 
tpone filing an application for benefits. Applicant was

advised to await a conviction before filing her son's 
This was also the advice offered by Ms. Adair, a grade 

school principal.

had 
pos 
further 
claim.

Appare 
medical document 
Ryan. However, 
molesting anothe 
applicant spoke 
was prosecuting 
why the accused 
Mr. Herman place 
Program for Wash

ntly du 
ation, 
in July 
r child 
with Mr 
the cas 
was not 
d appli 
ington

e to "hearsay" evidence and a lack of 
the suspect was not charged for attacking 
1985 the suspect was arrested for 

. While a January 1986 trial was pending, 

. Herman, the Deputy District Attorney who 
e for Washington County. After explaining 
being prosecuted for attacking Ryan, 

cant in touch with the Victim Assistance 
County.

In September 1 
of the Washington County 
applicant was advised to 
benefits. At no time du 
of "time deadlines" rega 
several questions concer 
Following this discussio 
concerning the Crime Vic 
these materials was an a 
advice they had received 
incurred, applicant did

985 applicant talked with Ms. Suzanne Dudy 
Victim Assistance Program. Once again, 
await a conviction before filing,for 
ring this conversation was applicant told 
rding the claim's filing. Instead, 
ned the family's financial status, 
n, Ms. Dudy sent applicant information 
tim Compensation Program. Included with 
pplication. Considering the professional 
and since no medical expenses had been 

not file a claim.
Beginning in the fall of 1985, Ry 

:ounseling from Dr. Ed Wilgus, a psychologi 
Irade School. These sessions occurred on a 
spring of 1986, Dr. Wilgus recommended that 
private psychiatric counseling for Ryan. I 
[recontacted Ms. Dudy. Noting that Ryan was 
attention, applicant again inquired into fi 
benefits. Ms. Dudy advised applicant to wa 
sessions were completed. Once the treatmen 
proposed that the application be submitted 
Df explanation.

an received individual 
st at Charles F. Tigard 
weekly basis. By the 
the family seek 

n May 1986 applicant 
seeking a specialist's 

ling a claim for 
it until Ryan's 
ts had ended, Ms. Dudy- 
along with her letter

Thereafter, the family retained the services of ;
)r. Eugene Borkan, a psychiatrist with the Oregon Health Sciences 
Jniversity. Ryan treated with Dr. Borkan on approximately eight 
occasions between May and July 1986. These treatments proved • 
successful. Private insurance paid for a portion of Dr. Borkan's 
3ill. However, a $410 balance presently exists.

Following Dr. Borkan's treatments, applicant completed 
the claim and forwarded it to Ms. Dudy. Applicant signed the 
claim on August 5, 1986. On August 8, 1986, the application was 
sent to the Crime Victims Compensation Program, accompanied by 
Ms. Dudy's letter. Ms. Dudy explained that applicant had been 
given misleading information concerning the filing of a claim. 
Ms. Dudy requested that the application be given "your most 
careful consideration, realizing that the parents were told they 
had to wait until the suspect was convicted before applying." 
(Emphasis in original.) The Department received the application 
cn August 12, 1986.

Following its investigation, the Department found that 
applicant had established "good cause" for failing to file a claim 
//ithin six months of learning of the attack. Therefore, the
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filing deadline was extended an'additional six months to April 26 
1986. However, the claim had not been filed until August 12, 
1986. Since no claim could be accepted over one year from the 
date of injury, except for mental or physical incapacity directly 
resulting from the criminal injury, the Department denied the 
claim "with regret." The Department concluded as follows:

"It is very un 
during the cou 
the criminal j 
incorrect info 
Victims Compen 
statutory requ 
that this clai 
applicable rul 
opportunity fo 
the claim."

fortunate that the claimant, 
rse of his involvement with 
ustice system, was given 
rraation about the Crime 
sation Program and the 
irements. It is with regret 
m must be denied, [but] the 
es do not provide the 
r this department to accept

I On December 15, 1986, the Department reconsidered its 
prior order. Finding no basis for reversing its previous
decision, the Department "confirmed" its prior order.

Applicant asked that Attorney General Frohnmayer review 
this matter. Two letters from the Attorney General are present ir 
this reco^rd. Mr. Frohnmayer expressed his 'sorrow that applicant 
had "suffered a second trauma as a result of an imperfect justice system." | However, after discussing the applicable statutes and 
supporting administrative rules, Mr. Frohnmayer advised applicant 
that the Department was required to deny the claim. The Attorney 
General plosed as follows:

j "Ms, Brown, I wish I could tell you the 
j criminal justice system does not make 
mistakes, but errors are made. The tragedy 
in your situation is that, due to a 
breakdown in the criminal justice system, 
you suffer as an innocent victim of 
circumstances beyond your control."

testified 
on my per witness.

Mary L. Brown, the sole witness at the hearing, 
in a candid and forthright manner. Consequently, based 

sonal observation, I find her to be an entirely credible

CONCLUSIONS
The standard of review for cases appealed to the Board 

under the Compensation of Crime Victims Act (Act) is de novo on 
the entire record. ORS 147.155(5); Jill M. Gabriel, 35 Van Natta
1224, 122 6 (1983).

Pursuant to ORS 147.015, applicant is entitled to an 
award under the Act, if, among other requirements:

"(6) The application for an award of 
compensation under ORS 147.005 to 147.365 is 
filed with the department:
" (a) Within six months of the date of the
injury to the victim; or 
" (b) Within such further extension of
time as the department for good cause shown, 
allows. " -381-
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investigating 
ORS 147.365 s 
the time in w 
extension con 
the injury, 
administratio 
filed will be 
criminal inju 
incapacity di 
OAR 137-76-03

k of knowledge of the Fund or failure of an 
officer to provide information as provided for in 

hall be deemed to be "good cause" for extension of 
hich a claim must be filed. OAR 137-76-030(1). The 
sists of an additional six months from the date of 
Id. In the interest of orderly and consistent 
n, no extension of'.time within which a claim must be
granted beyond one year from the date of the 

ry for any cause except for mental or physical 
rectly resulting from the criminal injury sustained. 
0(2).

Following my de novo review of the documentary and 
testimonial evidence, I find that the preponderance of the 
evidence establishes that applicant’s claim for benefits was filed 
more than one year after the date of injury. Therefore, the 
application was untimely. Furthermore, I am not persuaded that
applicant's failure to file the claim within one year of the 
injury was attributable to mental or physical incapacity directly 
resulting from the injury. Consequently, I conclude that the 
Department's Order on Reconsideration should be affirmed.

OAR 436-76-030 was apparently enacted in response to 
several Board decisions concerning the issue of good cause for 
late claim filings. These decisions were discussed in Lori 
Beghtol, 38 Van Natta 1003 (1986), A review of these decisions 
follows.

In Ronald E, Bass, 35 Van Natta 1679 (1983), the claim 
was filed nearly two years after the injury. The claim had not 
been filed earlier as a result of incorrect information furnished 
by the local District Attorney's office. The Justice Department 
denied the application relying on "administrative policy" as set 
forth in OAR 436-76-030 (formerly OAR 436-76-105), which at that 
time was merely a proposed rule. Finding that the Department had 
not shown that it was prejudiced in processing the claim by the 
late filing, the Board reversed the Department's denial of 
benefits. The Board relied on Jill M. Gabriel, supra♦, and Ivan 
Ouchinnikov, 34 Van Natta 579 (1982), which also involved claims 
filed in excess of one year from the date of injury. These late 
filings were both attributable to law enforcement officials' 
failures to provide information of potential benefits. In 
reversing the Department's denial, the Board stated in Gabriel;

"We believe that the denial of a claim 
because of late filing (where good cause 
has been shown) without first making a 
showing that it was prejudiced by the late 
filing,is an abuse of discretion. We hold, 
therefore, that the Department abused its 
•discretion in denying this claim." 35 Van 
Natta 1228.
The Board in Gabriel reasoned that by failing to adopt 

administrative rules, the Department had failed to provide notice 
that there was an absolute deadline of one year for filing 
claims. This reasoning was also applied in the Board's subsequent 
decision in Bass. However, the Board noted in Bass as follows:

Although we agree with the Department that
-382-



o
it has the power to adopt such rules to 
define 'good cause,* in the absence of 
properly promulgated rules to that effect, 
we decline to limit our review on the basis 
of 'administrative policy' and proposed 
rules." 35 Van Natta 1681.

Since these decisions, the Department has properly 
promulgated rules defining "good cause." See OAR 137-76-030.
These rules became effective on September 1, 1983. See ORS 
Chapter 147; JD 4-1983. Thus, these rules are directly applicable 
in determining whether good cause exists to allow the present 
applicant s late claim for benefits.

In April 1985, after learning of the attack upon Ryan, 
applicantjreceived a brief description of the Crime Victim 
Compensation Program, In addition, an application was forwarded 
to them in September 1985, five months after they were advised of 
the criminal injury. Thus, applicant had the necessary materials 
with which to file a claim for benefits. However, law enforcement officials,' as well as a grade school principal, unanimously 
suggested Ipostponement of the claim until a conviction was 
obtained and medical expenses were incurred; Under these 
circumstances, I find that applicant has established "good cause" 
for a six month extension. See OAR 137-76-030(1).

O

D

jlnasmuch as applicant first learned of the criminal injury on iApril 26, 1985, this "good cause" extension would lapse 
on April 26, 1986. The application was not filed until August 12, 
1986. According to OAR 137-76-030 ( 2 ) , no further extension of time will Ibe granted except for mental or physical incapacity 
directly Resulting from the criminal injury. Although applicant 
unquestionably experienced a great deal of stress as a result of 
this incident, the preponderance of the evidence fails to establish [the requisite mental or physical incapacity necessary to 
further extend the time for filing a claim for benefits.
Therefore,! I conclude that the claim must fail as untimely.

jThis is a most regrettable situation. After learning of 
the existence of the victim's assistance program,, applicant endeavored' to obtain further information. Materials and an 
application were eventually secured. Had the claim been filed' at
this point 
of mislead 
officials.

it likely would have been accepted. However, because 
ing advice, primarily from local law enforcement 
the claim was not filed until approximately 16 months

after applicant learned of the criminal injury.
Applicant's reliance upon the representations from these 

professionals is understandable. In response to this type of situation,! OAR 137-76-030 has been promulgated. Thus, because of 
the incomplete and misleading information provided by law 
enforcement officials, applicant is granted an additional six 
month "grace period" to file for benefits. OAR 137-76-030(1). Thereafter^ "in the interest of orderly and consistent administration 
further extensions can only be granted under very specific circum
stances, OAR 137-76-030(2). As discussed above, the application 
unfortunately was filed beyond the six month extension and the 
requirements for a further extension have not been satisfied. 
Consequently, the application was impermissibly untimely.

Applicant presented Ryan's case in a very impressive and 
impassioned manner. I fully recognize their contentions andI



appreciate their rrustrations. ret, tne relevant statute ana accompanying administrative rules are clear. To paraphrase Attorney 
General Frohnmayer, due to a breakdown in the criminal justice system, 
the Brown family must suffer as an innocent victim of circumstances 
that were beyond their control. Although applicant will not receive 
any monetary benefit resulting from this claim, they can take pride in 
knowing that their actions will likely assist subsequent victims of 
crime. Because the determination exhibited by their efforts to 
advance Ryan's cause through state channels and to the ultimate level 
of appeal will undoubtedly prompt local officials to further emphasize 
the victim's assistance program and the requirements thereunder.

m

PROPOSED ORDER

I recommend that the Findings of Fact, Conclusions and Order 
on Reconsideration of the Department of Justice Crime Victim 
Compensation Fund dated December 15, 1986 be affirmed..

CATHERINE A. MEDINA, Claimant WCB 85-15044
Peter 0. Hansen, Claimant's Attorney May 13, 1987Judy Johnson (SAIF), Defense Attorney Order on Review

Reviewed by Board Members Lewis and McMurdo.
Claimant requests review of Referee Tenenbaum's order 

that awarded a 15 percent penalty and a $150 attorney fee for the 
insurer's failure to pay temporary disability in a timely manner. 
The issues on review are penalties and attorney fees.

The parties stipulated to the following facts. Temporary 
disability payments made on October 19 and November 2, 1984, and 
March 6 and April 3, 1986, were paid for a period that ended seven 
days earlier. Payments made on February 7 and 21, 1986 were made 
for a period that ended eight days earlier. A payment made in 
November 1984, was paid for a period that ended 11 days earlier.

At issue is the interpretation of CAR 436-60-150(4), 
which provides (in part):

"[cjontinued temporary disability due shall 
be paid to within seven days of the date of 
payment at least once each fourteen days 
thereafter . . . "
The Referee found that only the payment made 11 days 

late was unreasonable. The others were not. Accordingly, she 
concluded that a 15 percent penalty was warranted. However, the 
Referee assessed the penalty against only the four days of late 
temporary disability compensation.

We recently addressed this issue in Billy A. Springs, 38 
Van Natta 1475 (1986), stating:

"OAR 436-60-150 permitted SAIF to be seven 
days behind in the payment of temporary 
disability. Thus, SAIF should be penalized 
only for each payment which was over seven 
days late between the period May 20, 1985 
through April 7, 1986. We also conclude



that the 25 percent penalty assessed by the 
Referee is warranted as SAIF repeatedly' and 
consistently made late payments for almost 
a year and provided no excuse for the 
lateness of these payments,"
Similarly, in the case presently before us, SAIF offers 

no explanation or justification for its late payments. ■ The late 
payments began in November 1984 and continued in April 1986.
Under,such circumstances, we conclude that a 25 percent penalty 
should be assessed against each temporary disability payment paid 
beyond seven days.

Under ORS 656.262(10), a penalty is to be assessed 
against "amounts then due." Here, the entire amount of each late 
temporary disability payment is the "amount then due;" not simply 
the number of days beyond the seven day grace period in which 
payment was finally made.

Lastly, in determining the reasonableness of attorney' 
fees, the following factors are considered: (1) time devoted to 
the case; (2) complexity of the issues involved; (3) value of the 
interest involved; t4) skill and standing, of counsel; (5) nature 
of the proceedings; and (6) results secured. Barbara A. Wheeler, 
37 Van. Natta 122 (1985). After considering these factors, we find 
that a| total award of $450 is a reasonable attorney fee for 
services rendered concerning the penalty issue. Accordingly, we modifyl the Referee's attorney fee award.

; • ORDER
' The Referee's order dated July 17, 1986, is modified.

In lieu of the Referee's assessment of a penalty, the SAIF 
Corporation is ordered to pay a 25 percent penalty assessed 
against the entire amount of the temporary disability benefits 
paid on November 4, 1984, March 6, 1986, and April 3, 1986. Claimant's attorney is awarded $450 for services rendered 
concerning the penalty issue, to be paid by the SAIF Corporation.

MICHAEL A.I NEWELL, Claimant WCB 84-10498
Olson Law Firm, Claimant's Attorney May 13, 1987
Roberts, et al,, Defense Attorneys Order Denying Motion to Dismiss

I Claimant has moved the Board for an order dismissing the insurer's amended request for Board review. The motion is denied.
The Referee's order issued February 27, 1987. On 

March 3, 1987, in response to claimant's request for an 
extraordinary attorney fee, the Referee abated his order. That 
same day, the insurer requested Board review of the February 27, 
1987 order. On April 7, 1987, the Referee issued an Order on 
Reconsideration. On April 14, 1987, the Board received the 
insurer's amended request for review, the same day the Referee 
issued an Amended Order on Reconsideration. On May 4, 1987, the 
insurer 1 requested review of the Referee's amended order.

Claimant contends that the Board lacks jurisdiction to 
hear any appeal because the Referee's April 14, 1987 amended order 
has not been properly appealed. Assuming, without deciding, that 
claimant's contention is accurate, the insurer has now 
specifically and timely requested review of the amended order.
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Therefore, the Board has jurisdiction to consider this matter in 
its entirety. See James D. Whitney, 37 Van Natta 1463 (1985)
(When simultaneous acts affect the vesting of jurisdiction in this 
forum, in the interest of administrative economy and substantial 
justice, we give effect to the act that results in the resolution 
of the controversy at the lowest possible level.)

IT IS SO ORDERED.

MIKE D. RICE, Claimant WCB 85-10303
Michael G. & Merry D. Bracco dba May 13, 1987
E(^UITY DEVELOPMENT, INC., Employer Order Denying Motion for Attorney
Ginsburg, et al., Claimant's Attorneys Fees
Henderson & Assoc., Attorneys
SAIF Corp Legal , Defense Attorneys
Carl M. Davis, Ass't. Attorney General

On January 27, 1987, in response to the noncomplying 
employer's notice of withdrawal, we dismissed its request for Board 
review. On March 23, 1987, claimant moved for an attorney fee award 
for services rendered prior to the withdrawal of the employer's 
appeal.

Pursuant to ORS 656.295(8), a Board order is final unless 
within 30 days after the date of mailing of copies of such order, 
one of the parties appeals to the Court of Appeals for judicial 
review. The time within which to appeal an order continues to run, 
unless the order has been abated, stayed, or "republished." 
International Paper Co. v. Wright, 80 Or App 444 (1986). Inasmuch as the Board's” January 27, ITsT order has neither been appealed, 
abated, stayed, nor "republished" within the statutory 30-day 
period, it has become final.by operation of law. Consequently, we 
lack jurisdiction to consider claimant's motion.

Furthermore, assuming for the sake of argument that we 
could consider the motion, it would be denied. Where an insurer's 
or employer's request for Board review is dismissed prior to a 
decision on the merits, claimant is not entitled to an attorney 
fee. Agripac, Inc, v. Kitchel, 73 Or App 132 (1985); Leland 0.
Bales, 38 Van Natta 25 (1986); Rodney C. Strauss, 37 Van Natta 1212, 
1214 (1985).

IT IS SO ORDERED.

SUSAN D. CHAPMAN (Deceased), Claimant WCB 85-02929
Cottle, et al., Claimant's Attorneys May 15, 1987
Roberts, et al ., Defense Attorneys Order of Remand

This matter is before the Board on remand from the Court 
of Appeals. Pursuant to the court's April 15, 1987 order, 
claimant's petition for an allowance of attorney fees payable out 
of compensation has been remanded to the Board for determination.

Claimant was awarded 15 percent (48 degrees) unscheduled 
permanent disability by a Determination Order. A Referee’s order 
increased this award to 50 percent (160 degrees). Claimant's 
attorney was granted a fee of 25 percent of this 35 percent (112 
degrees) increase, not to exceed $2,000, payable out of claimant's 
compensation. Thereafter, the Board reduced claimant’s increased 
award from 35 percent (112 degrees) to 10 percent (32 degrees). 
Susan D. Chapman,' 37 Van Natta 1687 (1985). Commensurate with 
this reduction, claimant's attorney's fee was adjusted
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accordingly. Therefore, claimant's attorney fee was reduced to 25 
percent of the 10 percent (32 degrees) increase in claimant's 
permanent disability compensation,

The Court of Appeals modified the Board's order to aware 
40 percent (128 degrees) unscheduled permanent disability.
Chapman v, EBI Companies, 83 Or App 518 (1987). ,Thus, claimant's 
permanent disability award was increased by 15 percent (48 
degrees), bringing her total award to 40 percent (128 degrees). •
Claimant's attorney petitioned the court for an attorney fee aware
and the court 
fee. See ORS

has remanded to the Board for determination of a 
656.-382 (2 ); 656.386( 2).

When claimant appeals the e 
to the Court of Appeals and prevails, 
percent of any increase awarded by th 
approved. OAR 438-47-045(1); Zoi Sar 
(1984). Fees awarded under our rules 
mandatory amount; the rules are sugge 
Morris v. Denny's, 53 Or App 863, 866 
attorney's fee shall be paid from the 
awarded by the court. ORS 656.386(2)

xtent of permanent disability 
an additional fee of 25 

e appellate court shall be 
antis, 36 Van Natta 1634 
are not established in 
stive. OAR 438-47-005;
(1981) . Claimant's 
increased compensation 

; Gainer v. SAIF, 51 Or

any

App
869 (1981); Zoi Sarantis, supra.

The Board has sufficient information to form the basis 
for awarding fees before the Court of Appeals. Accordingly, 
claimant's attorney is allowed 25 percent of the additional 15 
percent (48 degrees) of permanent disability compensation awarded 
by the court, payable out of claimant's compensation. ORS 
656.386(2); 656.388(4); OAR 438-47-045.

IT IS SO ORDERED.

EUGENE I. CORLISS, Claimant
Emmons, et a1., Claimant's Attorneys
Dennis Ulsted (SAIF), Defense Attorney

WCB 85-15703 
May 19, 1987 
Order on Review

Reviewed by Board Members Lewis and McMurdo.
tha tClaimant requests review of Referee Seifert's order - 

awarded 80 degrees for 25 percent unscheduled permanent partial 
disability, in lieu of a Determination Order award of 48 degrees 
for 15 percent unscheduled disability for a hernia condition. The 
issue is extent of unscheduled disability. Claimant asserts 
entitlement to a greater award.

Claimant suffered a compensable hernia in June 1982 and 
underwent surgery for that condition two months later. He 
returned to work and did well until May 1983, when a recurrent 
right inguinal hernia was discovered. A second surgery was 
performed in October 1983 by Dr. Hudson. Thereafter, claimant 
experienced ongoing pain, particularly with heavy exertion.

Because of continuing pain, claimant underwent an 
ilioinguinal nerve block and cryogenic neurolysis of the right 
ilioinguinal nerve in January 1984. Although claimant experien 
a brief period of relief, his pain returned in February 1984, 
resulting in a fourth surgical procedure a month later. When 
surgery did not effect relief. Dr. Innes performed a right 
inguinal orchiectomy with a Cooper's 1igament repair. Again, 
surgery was not successful. In a final attempt to alleviate
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:::laimant' s symptoms, Dr. Maley performed a genital femoral nerve 
olock. VJhen that procedure essentially failed, Dr. Hudson 
concluded that further nerve block procedures would not be 
indicated.

Claimant testified that he experiences ongoing, 
debilitating pain. Prolonged standing, sitting or walking produce 
severe symptoms. Claimant is unable to lift more than 20 pounds 
without a burning sensation in his right thigh. His testimony 
regarding his limitations was corroborated by that of Mr, Evans, a 
friend, and claimant's wife.

Claimant was 49 years of age at the time of the 
hearing. He had a tenth grade education and no GED. His prior 
employments have all been manual and heavy. His vocational 
counselor has noted that he has transferable skills only in areas 
that exceed his physical limitations. The evidence is that 
claimant is now precluded from all but sedentary to light 
employment. Testing reveals below average intelleotual ability.

The Referee awarded claimant 10 percent unscheduled 
disability in addition to the 15 percent previously awarded by 
Determination Order. After reviewing the record, we conclude that 
claimant's disability exceeds 25 percent. Taking into 
consideration his permanent impairment, education, work history, 
age and other pertinent social and vocational factors, we conclude 
that claimant is entitled to an additional 10 percent unscheduled 
disability, bringing his total award to 35 percent. The Referee's 
award will be so modified.

ORDER
The Referee's order dated June 6, 1986 is modified. In 

lieu of the Referee's award, and in addition to the Determination 
Order's award of 15 percent (48 degrees), claimant is awarded 20 
percent (64 degrees) unscheduled permanent partial disability for 
his hernia condition. Claimant's attorney is allowed 25 percent 
of claimant's increased permanent disability compensation created 
by this order, not to exceed $3,000.

TIMOTHY DUGAN, Claimant
Malagon & Moore, Claimant's Attorneys
Jeff Tyvol (SAIF)

Own Motion 86-0662M 
May 19, 1987 
Own Motion Order

On February 26, 1987, we issued an Own Motion Order 
reopening claimant's 1980 injury claim. Pursuant to our order, 
the SAIF Corporation was directed to commence paying temporary 
total disability compensation effective from December 9, 1986 and 
to continue until closure pursuant to ORS 656.278. We further 
directed SAIF to pay claimant's attorney 25 percent of the 
additional compensation granted by our order, not to exceed $600.

On March 19, 1987, claimant requested a hearing. 
Contending that SAIF had failed to timely comply with our 
February 26, 1987 order, claimant sought penalties and . 
accompanying attorney fees. Inasmuch as claimant's request 
emanated from an own motion order, we retain jurisdiction over 
this matter. See David L. Waasdorp, 38 Van Natta 81 (1986).

SAIF has submitted a copy of its summary sheet detailing 
the date of payments concerning this claim. On March 10, 1987, 
SAIF made a payment which covered the period from December 9, 1986

m
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through March 2, 1987. However, claimant's $600 attorney fee was 
not paid until March 19, 1987. Since its initial temporary 
disability payment, SAIF has continued to pay claimant's 
compensation in two week intervals.

Temporary disability benefits are due within 14 days of 
any determination or litigation order directing the payment of 
temporary disability. OAR 436-60-150( 3 ) (e ) . If the insurer 
unreasonably delays paying compensation, it shall be liable for an 
additional amount up to 25 percent of the amounts then due, plus 
any attorney fees which may be assessed under ORS 656.382. ORS 
656.262(10). Attorney fees awarded out of claimant's compensation 
retain their identity as "compensation." Candy J. Hess, 37 Van 
Natta 12 (1985); Robert G. Perkins, 36 Van Natta 1050, 1051 
(1984). Failure to timely pay an attorney fee award payable from 
claimant's compensation is improper and can result in the 
assessment of. a penalty and additional attorney fee. Candy J.
Hess, supra.

Here, SAIF timely paid claimant's temporary disability 
compensation as directed by our February 26, 1987 order. Thus, 
SAIF's response to this portion of our order was not 
unreasonable. However, claimant's attorney fee was not paid until 
March 19, 1987, some seven days late. SAIF offers no explanation 
for its late compliance with this portion of our order.

Following our review of this matter, we conclude that 
SAIF unreasonably failed to timely pay claimant's attorney's fee 
as directed by our prior order. Consequently, a penalty and 
accompanying attorney fee will be assessed. Accordingly, claimant 
shall receive 15 percent of the "amount then due." ie; the $600 
attorney fee award. In addition, claimant's attorney is awarded 
$50 for services concerning this issue.

IT IS SO ORDERED.

TIMOTHY R. FREEMAN, Claimant WCB 85-05481
Brian R. Whitehead, Claimant's Attorney May 19, 1987
Alan Ludwick (SAIF), Defense Attorney Order on Review

Reviewed by Board Members Lewis and McMurdo.
Claimant requests review of Referee Leahy's order that 

dismissed claimant's request for hearing as untimely and, 
alternatively, upheld the SAIF Corporation's back-up denial of 
claimant's industrial injury claim relating to his left knee. 
Claimant concedes that the back-up denial was proper, but requests 
that the Board decide an issue raised by the parties at the 
hearing but not decided by the Referee. That issue concerns 
monies SAIF paid for medical services prior to the issuance of its 
back-up denial which were voluntarily repaid to SAIF by certain 
medical service providers after the issuance of the back-up 
denial. The issues are jurisdiction and medical services.

Claimant filed a claim in August 1984 for an injury to 
his left knee that allegedly occurred in the course of his 
employment as a forestry worker. The claim was accepted by SAIF.' 
Claimant underwent two arthroscopic surgeries on his left knee, 
one in August and one in October. SAIF timely paid all bills 
submitted for claimant's medical services.

A short time later, SAIF obtained information which led
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it to believe that claimant had misrepresented the circumstances 
of his injury. On January 15, 1985, SAIF issued a back-up denial 
of claimant's claim. SAIF then contacted a number of medical 
service providers and requested that they return monies paid on 
the claim. Several medical service providers complied with this 
request. On May 2, 1985, SAIF credited payments from medical 
services providers totalling $1,762.20. On August 1, 1985, SAIF 
credited an additional $13.20. Presumably, the medical service 
providers then rebilled claimant for these services.

m
On May 1, 1985, the Hearings Division in Salem received 

a letter from claimant's former attorney. The letter stated in 
pertinent part:

"[Claimant] came to me on 2/27/85 showing me 
a copy of the enclosed letter that he 
assured me that he mailed, on the date 
stated, 2/27/85, to your Board, as 
addressed. He struck me as quite credible 
and the letter itself reveals at least a 
modicum of efficiency [sic]. The SAIF 
denial letter is also enclosed.

"Upon speaking with the Board last week, a 
file or the letter sent by [claimant] cannot 
be located. In any event I enclose a 
request for hearing to be processed in this 
matter. "
The day after receiving this letter, the Hearings 

Division wrote claimant's attorney stating that the only enclosure 
with the letter had been an attorney fee agreement. Claimant's 
attorney then forwarded a completed request for hearing form, a 
copy of SAIF's back-up denial and a copy of a typewritten letter 
which ostensibly was composed by claimant on February 27, 1985.
The letter began with claimant's name and address and then gave 
the address of the Hearings Division in Salem. The body of the 
letter contained a request for hearing on SAIF's back-up denial 
and concluded with a typewritten signature. The Hearings Division 
received these documents on May 7, 1985. In its answer to 
claimant's request for hearing, SAIF alleged that the Hearings 
Division was without jurisdiction to review the denial because 
claimant had not timely requested a hearing and also alleged that 
the denial was proper on the merits.

#

The case came to hearing before Referee Leahy on 
October 22, 1985. One of the issues raised at the beginning of 
the hearing by claimant's attorney related to the medical services 
for which SAIF had been reimbursed by the medical service 
providers. The record was held open for-evidence on this issue as 
well as written closing arguments.

Regarding the request for hearing dated February 27, 
1985, claimant testified that he typed the request, put it in an 
envelope addressed to the Hearings Division, put a stamp on the 
envelope and placed the envelope in a mailbox. He also testified 
that he provided a copy of this letter to his former attorney.

In December 1985, the parties submitted their closing 
arguments and a claim summary sheet produced by SAIF showing the 
amounts reimbursed to SAIF by the medical service providers. In
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his opinion, Referee Leahy discussed the merits of the back-up 
denial at length and ruled that the denial should be upheld. The 
Referee expressly found claimant not credible based upon his 
demeanor and conflicts between his testimony and that of the other 
witnesses. In a two-sentence paragraph near the end of the order, 
the Referee stated as an alternative ground for upholding the 
denial that claimant had not shown good cause for requesting a 
hearing after 60 days but within 180 days. See ORS 656,283(1); 
656.319(1). The Referee did not directly address the issue 
involving the medical services reimbursed to SAIF. Claimant 
requested reconsideration or clarification of the Referee's 
order. The .request was denied.

On Board review, claimant ignores the jurisdictional 
issue and simply argues that the Referee erred in not ordering • 
SAIF to repay the monies it received from the medical service 
providers after it issued its back-up denial. Before addressing 
the merits of the issue raised by claimant, we must determine 
whether we have jurisdiction to do so.

In his closing arguments before the Referee, claimant 
contended that his request for hearing dated February 27, 1985 
vested jurisdiction in the Hearings Division by virtue of the 
alleged fact that claimant had mailed the request to the Board 
within 60 days of the date of the back-up denial. Claimant went 
on to argue on several bases that the fact that the Board did not 
actually receive the request until after the expiration of the 
60-day deadline was not fatal to the jurisdiction of the Hearings 
Division. \Je do not find any of these arguments convincing. In 
the first place, claimant did not address the applicable 
administrative rules: OAR 438-06-005 and 438-05-040(4), Claimant
has not provided sufficient evidence of the date of mailing under 
the latter rule. Second, claimant's arguments were based upon 
testimony which the Referee found not credible. After our de novo 
review of the record, we accept the Referee's negative credibility 
assessment. As for the statements of claimant's former attorney 
in his letter of April 29, 1985, we do not find them reliable.
The letter indicated reliance upon the accuracy of information 
provided by claimant.

For the above reasons, we conclude that the Referee 
properly dismissed claimant's request for hearing as untimely. 
We, therefore, do not have jurisdiction to address the matter 
argued by the parties on Board review.

ORDER
The Referee's order dated December 30, 1985 is affirmed 

on the ground that claimant's request for hearing was not timely 
filed.

KEVIN J. GEYER, Claimant 
Bischoff & Strooband, Claimant's Attorneys 
Cowling & Heysell, Defense Attorneys

Reviewed by Board Members McMurdo and Lewis.

WCB 86-03642 
May 19, 1987 
Order on Review

The insurer requests review of Referee Mongrain's order 
that set aside its denial of an aggravation claim relating to 
claimant's neck and low back. The issue is aggravation.

Claimant compensably injured his head, neck and low back 
in November 1983 when a piece of lumber fell from a stack, hit him
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on the head and neck and knocked him to the ground. He received 
treatment initially from Dr. Buonocore, a general practitioner, 
and then began treating with a chiropractor, Dr. Wehinger, in 
January 1984. Dr. Wehinger released claimant for modified work in 
April 1984.

Claimant returned to work, but continued to complain of 
pain throughout his head, neck, shoulders, arms, low back and 
legs. In May 1984, Dr. Wehinger referred claimant to 
Dr. Campagna, a neurosurgeon, for evaluation. After listing 
claimant's complaints and conducting a physical examination.
Dr. Campagna suspected protruded cervical and lumbar discs and 
recommended a myelogram, A myelogram was carried out, but 
revealed no abnormalities.

#

In August 1984, claimant was examined by Dr. Maukonen, a 
neurologist. Claimant complained of pain throughout his head, 
neck, shoulders, arms, low back and right leg. In obtaining 
claimant's medical history. Dr. Maukonen asked claimant whether he 
had ever experienced problems with his head, neck or back prior to 
the industrial accident. Claimant replied that he had not.
Dr. Maukonen then reminded claimant that he had treated him about 
nine months prior to the industrial accident for a neck injury 
sustained in an auto accident. Claimant stated that he had 
forgotten about this accident. Concerning this alleged lapse of 
memory. Dr. Maukonen skeptically commented, "It should be noted 
that at the time he saw me initially he reported that the [auto] 
accident had occurred because he had to run his car off the road
because he was being held at knife-point." The physical 
examination which followed revealed no abnormalities.
Dr. Maukonen stated that he considered claimant an unreliable 
historian and opined that claimant could return to work without 
restrictions.

Dr. Campagna released claimant for regular work on 
September 7, 1984. Within four days of returning to work, 
however, claimant left work again complaining of increased pain in 
his head, neck, shoulders, low back and right leg. After a 
physical examination which revealed no abnormalities. Dr. Campagna 
nonetheless authorized time loss and recommended vocational 
assistance.

Claimant was examined by a panel of the Orthopaedic 
Consultants in October 1984. VJe note that when questioned 
regarding his medical history, claimant again denied previous 
injuries to his neck or back. After a physical examination which 
revealed no objective abnormalities, the panel found claimant 
medically stationary and rated his impairment at zero. They did 
note moderate to severe "functional overlay," however, and 
recommended a psychiatric evaluation.

The following month, claimant was examined by.
Dr. Stolzberg, a psychiatrist. After interviewing claimant and 
administering an MMPI, Dr. Stolzberg found no significant 
psychological pathology. She commented, however, that claimant 
had withheld "appropriate information about many aspects of his 
current functioning and financial situation" and that he "appeared 
to be a somewhat unreliable historian."

The claim was closed by Determination Order dated 
December 13, 1984 with no award of permanent partial disability.
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Claimant requested a hearing. In a report issued a few days after 
claim closure, Dr. Campagna rated claimant's neck and low back 
impairment as minimal. When the insurer requested a clarification 
of the basis of Dr. Campagna's impairment rating, he replied 
simply, "He has subjective pain."

returned to Dr. Campagna in May 1985 with 
in his left shoulder, low back and left leg.

Claimant 
complaints of pain
Claimant stated that he had begun to experience these symptoms 
since his previous visit on December 17, 1984, Dr, Campagna noted 
that claimant was working full time as a timber faller. After a 
physical examination which revealed no significant abnormalities. 
Dr. Campagna diagnosed "chronic cervical and lumbar sprain" 
secondary to claimant's 1983 industrial accident and gave him a 
prescription for medication.

In an Opinion and Order issued on June 18, 1985, Referee 
Mongrain awarded claimant five percent unscheduled permanent 
partial disability for his neck and low back. The Referee 
indicated that he shared the skepticism expressed in 
Dr. Maukonen's report regarding claimant's reliability as a 
historian. Neither party appealed the order.

On June 20, 1985, claimant returned to Dr. Campagna 
complaining of numbness and weakness in his arms and legs.
Claimant indicated that he had experienced similar symptoms for 
some time, but that the symptoms had worsened after he began 
full-time employment as a construction worker on June 17, 1985.
Dr. Campagna ordered x-rays of the cervical region and an EMG of 
the right upper extremity. Neither of these procedures revealed 
any abnormalities. Dr. Campagna stated his impression as "chronic 
neck sprain with functional overlay."

On July 23, 1985, claimant again returned to 
Dr. Campagna complaining of continuing pain in his head, neck and 
shoulders. Dr. Campagna noted that claimant was working as a 
truck driver. After a physical examination which revealed no 
objective abnormalities, Dr. Campagna stated that claimant 
remained medically stationary and that only symptomatic treatment 
was indicated.

In December 1985, claimant began treating with 
Dr. Schefstrom, a chiropractor. Claimant complained of pain 
throughout his back with radiation into his left leg.
Dr. Schefstrom diagnosed chronic cervical, dorsal and lumbar 
strains and began a course of frequent manipulations.

m

In February 1986, 
Dr. Campagna at the request 
complaints of pain throughou 
arms, low back and both legs 
work in January 1986. After 
no objective abnormalities, 
cervical and lumbar sprains 
injury, opined that claimant 
stated that only symptomatic 
issued an aggravation denial 
requested a hearing.

claimant was again examined by 
of the insurer. Dr. Campagna noted 
t claimant's head, neck, shoulders,
. Claimant indicated that he had left 
a physical examination which revealed 

Dr. Campagna diagnosed chronic, 
secondary to the 1983 industrial 
's condition had not worsened and 
treatment was indicated. The insurer 
later the same month and claimant

In April 1986, Dr. Schefstrom reported that when 
claimant had first sought treatment from him on December 30, 1985, 
claimant "was completely disabled [and] unable to perform or
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sustain any physical activity.". He went on to state that claimant 
had made "moderate progress" under his care and estimated that 
claimant would probably be medically stationary in another two or 
three months.

The aggravation denial came to hearing before Referee 
Mongrain on June 19, 1986. Claimant testified that a short time 
after he was examined by Dr. Campagna in July 1985, he lost his 
job as a truck driver for reasons unrelated to his compensable 
condition and had not worked since that time until about two weeks 
prior to the hearing. This was contrary to what he told 
Dr. Campagna in February 1986. Claimant then testified that, 
beginning in July 1985, the pain in his neck, shoulders and 
especially his low back gradually increased until December 1985, 
when he "could hardly walk." He then sought treatment from 
Dr; Schefstrom. VVhen asked to compare how he felt in December 
1985 with how he felt at the time of the hearing, claimant stated 
that, he felt "50 percent better, at least."

On cross-examination, claimant acknowledged that the 
symptoms he had described on direct examination were very similar 
to the symptoms to which he had testified at the previous hearing 
before Referee Mongrain. He insisted, however, that his symptoms 
had worsened since the issuance of the Referee's previous Opinion 
and Order. Regarding his employment as a truck driver, claimant 
stated that he would have continued working had he not been laid 
off.

m

The Referee reaffirmed his impression that claimant was 
"not ... a completely reliable historian." He also found that 
there had been "no significant change in claimant's underlying 
condition." He went on to find, however, that claimant's symptoms 
had worsened since the last arrangement of compensation to the 
point that he was less able to work and set aside the aggravation 
denial on that basis.

Since the Referee issued his order, the Supreme Court 
has discussed the proof required to establish a "worsened 
condition" under ORS 656.273(1). In Smith v. SAIF, 302 Or 396 
(1986), the court indicated that in order to prove a worsened 
condition, a claimant must establish a change in condition and 
entitlement to additional compensation under ORS 656.206, 656.210, 
656.212 or 656.214. Regarding aggravation claims based upon 
worsened symptoms, the court,commented:

"Increased symptoms in and of themselves are. 
not compensable and not sufficient to 
require the payment of additional 
compensation, unless the worker suffers pain 
or additional disability that results in 
loss of the worker's ability to work and the 
worker thereby suffers a loss of earning 
capacity."
From this statement, it is clear that a worsening of 

symptoms can be a "worsened condition" within the meaning of ORS 
656.273(1), but only if the trier of fact is convinced: . (1) that 
the symptoms actually have increased since the last arrangement of 
compensation; and (2) that the increase in symptoms has resulted 
in additional disability within the meaning of one of the four 
sections cited earlier. With regard to the first of these 
elements, we see nothing in the court's opinion that would detract 
from our statement in Vonda Atwell, 38 Van Natta 57, 59 (1986) and 
other cases that if a claimant has received an award of permanent
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partial disability, he must 
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On our de novo review of this case, we are not convincec 
that claimant has established a fluctuation of his symptoms beyonc 
that anticipated and compensated in his award of permanent partial 
disability. The medical evidence reflects periodic symptomatic 
flare-ups both before and after the last arrangement of 
compensation, depending on claimant's level of activity.
Dr. Campagna, claimant's long-time treating physician, saw nothinc 
unusual in this and, in February 1986, expressly stated that 
claimant's condition had not changed. Dr. Schefstrom appears to hold a different opinion. By virtue of Dr. Campagna's advantage 
in observing claimant over a longer period of time and the fact 
that Dr. Schefstrom's opinions are based upon history and 
complaints which the Referee found unreliable and which we 
expressly find not credible, we conclude that claimant has failed 
to establish a fluctuation of symptoms of sufficient magnitude to 
constitute a "worsened condition" within the meaning of ORS 
656.273(1) .

ORDER
The

The insurer's 
upheld.

Referee's order dated August 15, 1986 is reversed, 
denial dated February 24, 1986 is reinstated and

KENNETH T. JONES, Claimant 
Coons & Cole, Claimant's Attorneys 
Garrett, et al., Defense Attorneys

Own Motion 85-0614M 
May 19, 1987
Own Motion Determination on 

Reconsideration
Claimant has requested reconsideration of the Board's 

18, 1985 Own Motion Determination, which closed 
s June 18, 1976 in jury .claim. Contending that his claim 

was misclassified as nondisabling and has never been closed, 
claimant asserts that this matter should be submitted to the 
Evaluation Division for the issuance of a Determination Order.

November
claimant

On June 21, 1976, claimant filed a claim, alleging that 
he had injured his "left back muscles" on June 18, 1976 when he 
"stepped backward off the green chain dock." On June 24, 1976, 
claimant sought treatment from Dr. Hagen, chiropractor.
Diagnosing severe sprain to the cervical and upper dorsal area. 
Dr. Hagen prescribed chiropractic adjustments and physiotherapy. 
Dr. Hagen further recommended that claimant not return to work, 
unless lighter work was available.

Although Dr. Hagen suggested the reopening of claimant' 
previous nondisabling injury claim, the self-insured employer 
accepted this 1976 episode as a new injury. The claim was 
classified as nondisabling. There is no indication that claimant 
either missed time from work or received temporary disability 
compensation as a result of this injury
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In January 1978, Dr. Bryson, claimant's treating 
chiropractor, reported that claimant had last received treatment 
on December 7, 1977. Concluding that claimant's condition was 
medically stationary, Dr. Bryson determined that he had suffered 
no permanent impairment. There is no indication that the claim 
was closed either administratively or through the Evaluation 
Division .

Since his compensable in jury,-claimant has periodically 
sought treatment for his back complaints. The treatments have 
been conservative in nature and have enabled claimant to remain 
working with no time loss.

In August 1985 Dr. Smith, orthopedist, performed an 
independent medical examination. X-rays of the cervical and 
thoracic spine revealed osteoarthritis. Claimant's permanent 
impairment as a result of this condition was rated as 15 percent. 
However, Dr. Smith did not feel that these degenerative changes 
were necessarily related to claimant's compensable injuries.

In October 1985 the employer requested closure of the 
claim. In its request, the employer noted that claimant had not 
received temporary disability compensation nor was any such 
compensation due. Thereafter, the Board issued its Own Motion 
Determination, closing the claim.

Claimant objects to our determination, contending that 
we lacked jurisdiction to consider the matter. He argues that his 
injury was disabling from the outset. Consequently, asserting 
that his claim has never been closed, claimant requests rescission 
of the Board's determination and submission of the claim to the 
Evaluation Division. We conclude that we have jurisdiction.

At the time of claimant's compensable injury, no statute 
required closure of a claim for a nondisabling injury. ORS 
656.268(3), which requires carrier closure of a nondisabling 
claim, became effective on January 1, 1980. Or Laws 1979, ch 839 
§ 4(3) and 33; Webb v. SAIF, 83 Or App 386 (1987). In addition, 
ORS 656.262(11) (now ORS 656.262(12)) provided that if within one 
year after the injury, a worker claimed that a nondisabling injury 
had become disabling, the insurer/employer should immediately 
report the claim to the director. If the claim that a 
nondisabling injury had become disabling was made more than one 
year after the date of injury, the claim was to be treated as an 
aggravation claim pursuant to ORS 656.268. If the injury was
nondisabling and no determination had been made, a claim for 
aggravation had to be filed within five years after the date of 
injury. ORS 656.273 ( 4)(b ) .

The interplay of these statutes was discussed in Davison 
V. SAIF, 80 Or App 541, opinion modified on recon 82 Or App 546 
(1986). In Davison, the claimant lost a small portion of his 
little finger. His 1982 injury claim was accepted as 
nondisabling. The claimant did not seek reclassification of the 
injury within the required one year period. Eventually, the 
claimant sought reclassification, contending that his claim had 
never been formally closed either administratively or by 
Determination Order. The Davison court found that the claim had 
been misclassified from the outset. Thus, ORS 656.262(12) did not 
apply. Furthermore, the court concluded that SAIF's notice of 
acceptance did not comply with the notice of closure requirements
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of ORS 656.268(3). Since the claim had never been closed, the 
court reasoned that the claimant's right to seek a determination 
order had not expired.

This case is distinguishable from Davison. Here, unlike 
Davison, there was no statutory requirement for the closure of a 
nondisabling injury claim. Moreover, although claimant contends 
that his claim was misclassified from the outset, the record fails 
to establish that he missed any time from work or sustained any 
permanent impairment as a result of his compensable injury. Thus, 
unlike Davison, the provisions of ORS 656.262(11) (now 
656.262(12)) and 656.273( 4 ) (b ) are directly applicable.

Because claimant's injury was nondisabling and no 
determination had been made, his five-year aggravation rights were 
statutorily required to have commenced June 18, 1976, the date of 
his injury. ORS 656.273(4 ) (b ) . Inasmuch as claimant's 
aggravation rights had expired at the time the employer 
voluntarily reopened his claim and submitted it for closure, we 
conclude that we had jurisdiction to issue our own motion 
determination pursuant to ORS 656.278. .

Accordingly, on reconsideration, as supplemented herein, 
we adhere to and republish our prior order, effective this date.

IT IS SO ORDERED.

m

m

MICHAEL B. KINSLOW, Claimant 
Imperati, et al., Claimant's Attorneys 
Roberts, et al., Defense Attorneys

WCB 86-00988 
May 19, 1987 
Order on Review

Reviewed by Board Members McMurdo and Lewis.
The insurer requests review of that portion of Referee 

Pferdner's order that declined to grant an offset for a stipulated 
overpayment of temporary disability compensation. Claimant 
cross-requests review of that portion of the Referee's order that 
declined to assess penalties and attorney fees for the insurer's 
failure to timely comply with claimant's discovery requests. The 
issues are offset, penalties and attorney fees.

The Board affirms the Referee with the following comment
The insurer requests that the Board either approvethe 

stipulated overpayment of temporary disability, or allow it to 
assert the overpayment in a future proceeding. Any issue relating 
to the stipulated overpayment of compensation may be raised and 
decided when, and if, claimant receives a disability award against 
which an offset may be allowed. 'ORS 656.268(4); Milton 0. Burson, 
36 Van Natta 282, 284 (1984); George E. Johnson, 37 Van Natta 547, 
548 (1985).

ORDER
The Referee's order dated August 22, 1986 is affirmed.
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SHARON K. McGINLEY, Claimant 
Cash Perrine, Claimant's Attorney 
Alan Ludwick (SAIF), Defense Attorney

WCB 86-00345 
May 19, 1987 
Order on Review

Reviewed by Board Members Lewis and McMurdo.
The SAIF Corporation requests review of Referee Daron's 

order that awarded claimant 176 degrees for 55 percent unscheduled 
permanent partial disability, in lieu of a Determination Order 
award of 48 degrees for 15 percent unscheduled disability for the 
low back. The issue is extent of unscheduled permanent partial 
disability, \ie modify.

Claimant incurred two compensable injuries to the low 
back, the last of which occurred in August 1984. She was 
diagnosed as suffering from a chronic lumbosacral strain, 
superimposed on degenerative disk disease. At the time of her 
most recent injury, claimant was employed as a cook one day per week at $3.45 per hour. All treatment has been conservative and 
claimant's physical impairment has been rated as between "mild" 
and "moderate."

m

At the time of the hearing, claimant was 44 years of 
age. She had an 11th grade education and no GED. She cannot 
return to the job she was performing at time of injury, but she is 
capable of light-duty employment. ' According to claimant, her 
condition has remained essentially constant since the time of her 
original injury in late 1983.

The Referee noted that even after her injury, claimant 
remained capable of the same work schedule she had when she was 
injured. He also noted that claimant's testimony and complaints 
were inconsistent with the degree of activity she had engaged in 
subsequent to her injury. Despite these observations, the Referee 
found claimant to be permanently partially disabled to the extent 
of 55 percent of the maximum allowable by law.

We find the Referee's award to have been excessive. 
Although claimant's injury did result in permanent impairment, she 
is not seriously disabled and has had no radical medical 
treatment. Neither her age nor her education present substantial 
barriers to her reemployment. Taking these and other pertinent 
factors into consideration, we find that claimant will be 
adequately compensated for her industrial injuries by an award of 
96 degrees for 30 percent unscheduled permanent partial 
disability. The Referee's order is, therefore, modified.

ORDER
The Referee 's order dat ed August 7, 1986 is modified.

In li eu 0 f the Refere e's award / a nd in addi ti on to the
Det er mina tion Order's award of 15 percent ( 48 degrees) unscheduled
per ma nent disability. claimant is awarded 1 5 percen t ( 48 degrees)
uns ch edul ed permanent disabili ty for the low back. Cl aimant's
att or ney fee shall be adjusted ac cordingly.
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RONALD L. MCMAHILL, Claimant 
Brian R. Whitehead, Claimant's Attorney 
Garrett, et al., Defense Attorneys

Reviewed by Board Members McMurdo and Lewis.

WCB 85-04851 
May 19, 1987 
Order on Review

Claimant requests review of those portions of Referee 
Myers' order that: (1) found that his compensable right knee
condition had not worsened before the expiration of his 
aggravation rights; and (2) declined to assess a penalty and 
accompanying attorney fees for the employer's alleged unreasonable 
unilateral termination of temporary disability benefits. In its 
respondent's brief, the employer, contends that the Referee erred 
in assessing penalties and accompanying attorney fees for an 
allegedly unreasonable delay in responding to a request for 
authorization of surgery. On review, the issues are perfecting ar 
aggravation claim, compensability of an aggravation claim, 
penalties, and attorney fees.

Claimant was 38 years of age at the time of hearing. Ir 
February 1980 he suffered a right knee injury while working as a 
city maintenance worker. In May 1980, Dr. Tiley, claimant's 
treating orthopedist, performed surgery for a torn, degenerated 
medial meniscus. In July 1980, Dr. Tiley released claimant to 
return to his regular employment, indicating that he had suffered 
no permanent impairment. The claim was closed by an August 8,
1980 Notice of Closure.

In January 1983, claimant returned to Dr. Tiley, 
complaining .of a "little achiness" and crepitation in the knee. 
Although these difficulties arose at the end of claimant's 
workdays, they were not interfering with his job. X-rays were 
taken. Concluding that claimant's problem was chondromalacia of 
the patella and inadequate rehabilitation of the quadricep muscle. 
Dr; Tiley recommended a rehabilitation program. Claimant 
apparently continued to work.

In June 1963, Dr. Tiley reported that further 
investigation of the knee would be necessary. Dr. Tiley also 
stated that claimant would be admitted "in the near future as an 
outpatient" for an arthroscopic evaluation.

In October 1983, Dr. Phifer, orthopedist, performed an 
independent medical examination. Dr. Phifer concluded that 
claimant had chronic mild laxity of the ligament structure of his. 
right knee with probable mild traumatic arthritis. No significant 
crepitus, which would be consistent with chondromalacia of the 
patella, was detected. Dr. Phifer recommended medication, but in 
the event such treatment proved ineffective, opined that an 
"arthroscopy would certainly be appropriate." Expressing 
disagreement with Dr. Phifer's evaluation. Dr. Tiley continued to 
recommend surgery.

In November 1983, the employer's claims supervisor 
requested an "updated medical report" from Dr. Tiley. The 
employer was particularly interested in obtaining the following 
information: (1) was claimant's condition related to his
compensable injury; (2) had there been a material worsening of his 
condition since prior closure; and (3) had claimant sustained any 
permanent disability. Rather than respond to the employer's 
specific inquiries. Dr. Tiley forwarded duplicate copies of his 
chart notes. The employer made no further response to Dr. Tiley's 
surgery recommendation. -399-



In February 1984, Dr. Tiley reported that claimant had 
last been treated in June 1963. At that time, claimant continued 
to be released for regular work. Dr. Tiley further noted that he 
was still awaiting authorization for an arthroscopy and possible 
shaving. The employer neither authorized nor denied this request.

In December 1984, Dr. Tiley reported that claimant's 
symptoms were continuing. Noting that an independent examiner had 
agreed with the surgery recommendation. Dr. Tiley repeated his 
request for authorization to proceed.

In January 1985, claimant was reexamined by Dr. Phifer. 
Claimant apparently had been unemployed since August 1984. He 
engaged in exercises, but had not taken any medication for his 
knee discomfort. Dr. Phifer repeated his previous opinion that an 
arthroscopy would be appropriate if medication did not adequately 
control claimant's symptoms.

In February 1985, the employer forwarded a copy of 
Dr. Phifer's report to Dr., Tiley. The employer stated that a 
third opinion would be obtained if Dr. Tiley continued to 
recommend surgery. Noting that medication had previously been 
ineffective, Dr. Tiley repeated his surgery request. Dr. Tiley 
also reported that, "at this point," the arthroscopy was 
diagnostic to confirm the existence of a suspected mechanical 
problem.

In April 1985, claimant filed a request for hearing, 
issues, claimant raised a "de facto" denial of his medical 
services claim, penalties, and attorney fees.

As

In July 1985, claimant was seen by Dr. Shaw, 
orthopedist. In Dr. Shaw's opinion, an arthroscopy would provide 
a clearer diagnosis and prognosis. Accordingly, Dr. Shaw agreed 
with Dr. Tiley's diagnosis and surgery recommendation.

On August 26, 1985, the employer approved the request 
for surgery. Dr. Tiley performed the arthroscopy on September 18, 
1985. The surgery demonstrated some degenerative changes where 
the prior surgery had occurred. Recommending an exercise program. 
Dr. Tiley suggested that claimant return in six weeks for a 
routine follow-up.

On December 10, 1985, Dr. Tiley opined that claimant was 
stable with some mild impairment. Foreseeing the probability of 
degenerative arthrosis. Dr. Tiley concluded that claimant was free 
to pursue any occupational activity, provided he avoided "a lot of 
kneeling or a lot of impact loading or where he has to have the 
risk of a lot of twisting the knee."

The employer paid temporary disability from 
September 18, 1985 through December 10, 1985. These dates 
coincided with claimant's surgery and Dr. Tiley's statement that 
claimant was free to pursue any occupational activity. Since 
claimant's five-year aggravation rights had expired on August 8, 
1985, the employer considered this compensation to be voluntary.

Claimant testified that his right knee condition 
worsened in 1983. However, he continued to perform his regular 
work activities until August 1984, when he was laid off. For the 
following six months he worked on "odd jobs" and received
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unemployment benefits. In February 1985 he obtained a temporary 
position which ended in July 1985. At the time of hearing, 
claimant had not returned to work since his September 1985 surgery,

The Referee reasoned that Dr. Tiley's January and June 
1983 chart notes might be considered aggravation claims. However, 
the Referee concluded that claimant had failed to prove that his 
condition had, in fact, aggravated prior to the expiration of his 
aggravation rights. The Referee was not persuaded that claimant's 
compensable condition had become either permanently or temporarily 
more disabled until he submitted to the September 1985 surgery. 
Because the claim had been reopened after claimant's aggravation 
rights had expired, the Referee found that the "unilateral 
termination" issue was within the Board's Own Motion 
jurisdiction. Finally, finding that the employer's response to 
the surgery request had been unreasonable, the Referee assessed a 
penalty and accompanying attorney fee.

We agree with the Referee that the employer's conduct in 
processing the series of surgery requests was dilatory. However, 
we disagree with the assessment of a penalty for unreasonable 
claims processing. In Lester Carman, 37 Van Natta 1686 (1985), 38 
Van Natta 8 (1986), we concluded that payments for medical 
services were not due until the surgery had been performed. 
Consequently, no penalty could be assessed for an unreasonable 
delay in providing authorization for surgery because there were 
"no amounts then due." In reaching this decision, we relied on 
Paige v. SAIF, 75 Or App 160 (1985).

Here, as in Carman, no penalty will be assessed because 
there are no amounts then due upon which to base the penalty. 
However, claimant is entitled to an attorney fee. See Wilma K. 
Anglin, 39 Van Natta 73, 76 (1987). Under these circumstances and 
in light of the factors enumerated in Barbara A. VJheeler, 37 Van 
Natta 122, 123 (1985), we conclude that an appropriate fee is 
$300. Consequently, the Referee's award of attorney fees 
concerning this issue is modified.

We also agree with the Referee that claimant perfected 
an aggravation claim. Either one of Dr. Tiley's 1983 chart notes 
constituted a need for further medical services as required by ORS 
656.273(3). When read together, the chart notes, certainly 
provided notice to the employer that claimant was in need of 
additional medical treatment for a condition apparently 
attributable to his compensable injury.

Subsequent to the Referee's order, the Court of Appeals 
discussed the requirements for perfecting an aggravation claim.See Krajacic v. Blazing Orchards, 84 Or App 127 (1987). In 
Krajacic, the claimant had received ongoing treatment and 
consultations for a chronic lumbosacral strain since his 
nondisabling compensable injury. He contended that two reports 
from his treating chiropractor constituted an aggravation claim. 
One of the reports requested more monthly treatment for his 
continuing symptoms. The other suggested a referral to a 
neurosurgeon. Concluding that the notice of an aggravation claim 
must show more than a need for palliative treatment for continuing 
conditions, the court found that claimant had not perfected an 
aggravation claim.

The Kra:iacic court cited Haret v. SAIF, 72 Or App 668, 
rev den 299 Or 313 (1985), for the proposition that the 

purpose of ORS 656.273(3) is to allow an aggravation claim to be
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made by a physician's report requesting additional services. The 
court reasoned that "additional services" must be read together 
with ORS 656.273(1) which makes it clear that the additional 
medical services referred to are for "worsened conditions." 
Although it conceded that the report itself does not need to, prove
the worsened condition, the court held that the report must put 
the insurer on notice that treatment for more than continuing 
conditions is indicated. (Emphasis in original). When viewed in 
the context of the ongoing treatment, the Krajacic court concluded 
that the reports did not show anything new. The court 
distinguished Haret, where the claimant had not seen a physician 
for a year and the claim indicated an ailment which was different 
from that which the claimant had previously received disability.

Here, as in Haret, claimant had not been receiving 
ongoing treatment for a chronic condition. When he returned to 
Dr. Tiley in January 1983, claimant had not sought medical 
treatment for his right knee condition for more than two years. 
Following this examination. Dr. Tiley diagnosed a new condition, 
chondromalacia, and recommended additional services, a 
rehabilitation program. Moreover, following claimant's June 1983 
examination. Dr. Tiley recommended an arthroscopic evaluation. 
Unlike the reports in Krajacic. Dr. Tiley's reports establish that 
claimant was suffering from a different ailment which required 
more than palliative treatment. Accordingly, we find that 
claimant perfected an aggravation claim within the statutory 
five-year period.

Having found that a claim for aggravation was perfected, 
we next consider whether claimant's condition resulting from his 
compensable injury has worsened since the last award of 
compensation. ORS 656.273(1); Gwynn v. SAIF, 84 Or App 67 (1987); 
Consolidated Freiqhtways v. Foushee, 78 Or App 509, rev den 301 Or TJR" V1986) . In "Smith" v. ~ ~^TF~ 3~0:2~ Or 396 (1986), the Supreme 
Court agreed with the Court of Appeals' analysis, 78 Or App 443 
(1986), that "worsened conditions" means a change in condition 
which makes a claimant "more disabled," either temporarily or 
permanently, than he was when the original claim was closed. 
Because compensation for a scheduled disability is for loss of use 
of a scheduled body part, "more disabled" means increased loss of 
use of that body part. International Paper Co. v. Turner, 84 Or 
App 248 (March 11 , 1987) .

Utilizing the aforementioned analysis, we conclude that 
claimant's compensable condition has worsened. At the time of the 
August 1980 Notice of Closure, claimant had been released to his 
regular work. In addition. Dr. Tiley, his treating physician, had 
concluded that claimant had suffered no permanent impairment.
When claimant returned to Dr. Tiley in 1983, he was experiencing 
consistent difficulty with the knee. Dr. Tiley diagnosed a 
different condition ana prescribed additional medical services. 
Eventually, claimant's contention that his condition had worsened 
was confirmed by the September 1985 arthroscopy. Following the
arthroscopy. Dr. Tiley diagnosed degenerative changes in the knee 
and concluded that claimant had suffered mild impairment.
Moreover, Dr. Tiley suggested that claimant refrain from stressful 
work activities involving the knee.

The foregoing medical and lay evidence establishes that 
claimant sustained an increased loss of use of his right knee
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since the last award of compensation. See International Paper Co 
V. Turner, supra. Therefore, we are persuaded that claimant is 
'more disabled" than he was when his original claim was closed. 
Consequently, we conclude that claimant's condition has worsened 
since the last award of compensation. See Smith v. SAIF, supra; 
Gwynn v. SAIF, supra. Accordingly, claimant has established the 
compensability of his aggravation claim. See ORS 656.273(1), (7)

Much of the evidence, particularly the results from the 
September 1985 arthroscopy, was generated’ after the expiration of 
claimant's five-year aggravation rights. See ■ ORS 656.273 ( 4 )(b ). 
However, since claimant's aggravation claim was timely filed, we 
are not foreclosed from considering this subsequent evidence. If 
our decision was otherwise, medical examinations conducted after 
the five-year period and all testimony concerning claimant's 
current condition would be prohibited. Such reasoning would be 
contrary to the language of ORS 656.273 (4 ) (b), which states only 
that the claim for aggravation must be filed within five years 
after the date of the nondisabling in jury. (Emphasis added).

the aggravation-claim 
ed in support of the 
condition prior to the 
can also include 
ion ’is supported by ORS 
accordance with ORS 
claims. Furthermore, 
as a whole shows a 

im shall be allowed, 
ompass evidence 
a claimant's 
iven at hearing, 
with, the general scheme 
the date of hearing. 

y Barnett, 36 Van Natta

Thus, we conclude that, because 
was timely perfected, the evidence generat 
claim need not only pertain to claimant's 
expiration of his aggravation rights, but 
evidence produced thereafter.’ Our conclus 
656.273(7), which provides for hearings in 
656.283 on any issue involving aggravation 
ORS 656.273(7) states that if the evidence 
worsening of claimant's condition, the cla 
(Emphasis added). Such language would.enc 
formulated subsequent to the expiration of 
aggravation rights, as well as testimony g 
Finally, our reasoning compares favorably 
of evaluating a claimant's condition as of 
Gettman v. SAIF, 289 Or 609 (1980); Jeffre 
1636 (1984).

We turn to the employer's unilateral termination of 
claimant's temporary disability benefits. Temporary disability 
benefits should continue until a Determination Order issues, 
unless claimant has returned, or been released to return, to 
regular work. Jackson v. SAIF, 7 Or App 109 (1971 ). . In order to 
justify terminating temporary benefits, the release for a return 
to work should be clear and unambiguous.- - Ramon Robledo, 36 Van 
Natta 632 (1984); John R. Daniel, 34 Van Natta 1020 (1982 ) . If 
the release is unclear, further clarification is necessary. Neva 
W-. Brehmer, 36 Van Natta 1603 (1984 ).

Claimant received temporary disability benefits 
commencing with his September 1985 surgery. Reasoning that 
claimant's aggravation rights had expired, the employer concluded 
that he was no longer entitled to temporary disability benefits. 
Thus, the employer considered its payments strictly voluntary in 
nature. As discussed above, the employer's reasoning was 
incorrect. Consequently, once the employer began paying temporary 
disability compensation, it was obligated to continue the payment 
of these benefits until one of the Jackson requirements was met.

The employer apparently terminated claimant's benefits 
after receiving Dr. Tiley's December 10, 1985 chart note.
Dr. Tiley reported that claimant was free to pursue any 
occupational activity he desired. However, concluding that

-403-



claimant had suffered mild impairment, Dr. Tiley also recommended 
that claimant avoid certain physical activities. This latter 
statement suggests that claimant was not released to his regular 
work activities. If nothing else, this statement made it unclear 
whether claimant had, in fact, been released to his regular work.

Under these circumstances, we conclude that the employer 
was obligated to continue paying temporary disability 
compensation, pending further clarification of Dr. Tiley's 
opinion. Thus, we find that the employer should pay temporary 
disability benefits until one of the following events has 
occurred: (1) the date claimant was released to his regular work;
(2) the date claimant returned to his regular work; or (3) the 
issuance of a Determination Order. These benefits should be 
reduced by any wages paid to claimant or any unemployment benefits 
received during this period.

Considering the procedural complexities present in this 
matter, we do not find the employer's unilateral termination of 
benefits to have been unreasonable. Accordingly, no penalty and 
accompanying attorney fees will be assessed for this conduct.

ORDER
The Referee's order dated July 29, 1986 is affirmed, 

modified, and reversed. The SAIF Corporation's "de facto" denial 
of claimant's aggravation claim is set aside and this matter is 
remanded to SAIF for processing according to law. Claimant’s 
attorney is awarded $1,200 for services at hearing and $600 for 
services on Board review, concerning this aggravation issue, to be 
paid by SAIF. In addition, SAIF is directed to pay temporary.
disability benefits effective December 11, 1985, with payments to 
continue until the date claimant returned to his regular work, was 
released to return to his regular work, or until the issuance of a 
Determination Order. These benefits shall be reduced by any wages 
paid to claimant or any unemployment benefits received during this 
period. Claimant's attorney is awarded 25 percent of this 
increased compensation, not to exceed $3,000. The Referee's 
assessment of a penalty for an unreasonable response to claimant's 
surgery request is reversed. In lieu of the Referee's attorney 
fee, award concerning this issue, claimant's attorney is awarded' 
$300, to be paid by the SAIF Corporation. The remainder of the 
Referee's order is affirmed.

THOMAS J. MILLER, Claimant WCB 86-02720
Malagon &, Moore, Claimant's Attorneys May 19, 1987
Pamela Schultz (SAIF), Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.
The SAIF Corporation requests review of Referee Baker's 

order that awarded claimant 15 percent (48 degrees) unscheduled 
permanent disability for the back, whereas a Determination Order had 
awarded no permanent disability. The issue on review, is extent of 
unscheduled permanent disability.

Claimant, 54 years of age, has an eighth grade education 
and has v/orked as a logger for nearly 37 years. He has performed 
virtually all jobs associated with logging. During the last 20 
years, however, he has worked solely as a hook tender.

In June 1985, claimant suffered a compensable injury to
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his left shoulder, right chest, low back,' and left hip. Claimant 
attempted to return to work in July 1985, but quit after only one 
day because of right body pain. Dr. O’Pallon, claimant's family 
physician, treated conservatively with rest and muscle reiaxants. 
Surgery was not required.

In September 1985, claimant entered the Injured Workers' 
Program. After only 11 days of occupational therapy., claimant was 
able to lift 75 pounds once per hour and to stand for four hours per 
eight-hour workday. In November 1985, claimant indicated that he 
felt very good physically and was ready to return to work. 
Accordingly, Dr. Becker, the Injured Workers' Program physician, • 
released claimant to regular work without restriction.

A Determination Order issued in January 1986, awarding no 
permanent partial disability.

In March 1986, claimant returned to regular work as a 
full-time hook tender. He has not missed any work since May 1986. 
At\ the time of the hearing, claimant was working for $13,00 an hour, 
which was 50 cents an hour more than his wage at the time of his 
compensable injury.

The Referee found claimant a sincere and credible 
witness. Claimant testified that his back is stiff and sore in the 
mornings, but resolves during the day. He takes two or three 
aspirin before going to work. His job as a hook tender, which is 
mainly supervisory, occasionally requires him to work a saw or set 
chokers. These activities cause pain. However, claimant fills'in 
as a choker setter when needed. , He feels he can no longer climb 
trees or work as a choker setter on a full-time basis. Yet, he has 
not worked full-time at such jobs in approximately 15 years. Since 
his release to regular work, he has not sought any medical treatment 
for his work injury.

In May 1986, claimant was seen by Dr. Schacner, a 
physician and surgeon, for an independent medical examination.
Dr. Schacner found no evidence of permanent impairment. As to 
claimant's complaints of back soreness. Dr. Schacner opined that 
these complaints were related solely to preexisting degenerative 
arthritis in the lumbar spine. Subsequently, Dr. O'Fallon stated 
that he agreed "completely" with Dr. Schacner's assessment.

The Referee awarded claimant 15 percent unscheduled 
permanent disability. We disagree with the Referee's award for the 
following reasons.

It is claimant's burden to prove that he has incurred a 
permanent loss of earning capacity as a result of the June 1985 
injury. Hutcheson v. Weyerhaeuser Co., 288 Or 51, 56 (1979). 
Depending on the circumstances, post-injury earnings may be of 
great, little, or no importance in determining loss of earning 
capacity. Jacobs v. Louisiana-Pacific, 59 Or App 1, 3 (1982). 
Accordingly, we nave”not considered claimant's eventual successful 
return to work at an increased wage as determinative evidence that 
he did not sustain permanent disability.

Further, we are aware that medical evidence is not 
statutorily required to establish the extent of permanent 
disability, Garbutt v. SAIF, 297 Or 148 (1984). However, if we 
find a worker's testimony insufficient to resolve a complicated 
medical issue, we are not bound by it; that is, we may require
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expert medical opinion to resolve the issue presented, Kassahn v. 
Publishers Paper Co., 76 Or App 105 (1985). Complex medical 
causation questions require expert medical analysis. Uris v'. 
Compensation Dept., 247 Or 420 (1967).

Here, both Dr, Schacner and Dr. O'Fallon opine that 
claimant has no permanent impairment. More importantly, both 
doctors relate claimant's complaints to a preexisting condition; not 
the June 1985 work injury. Neither doctor opines that the 
preexisting condition was worsened by the compensable injury. Thus,
while we do not ignore either the Referee's credibility finding or 
claimant's testimony, we find the medical evidence more persuasive 
regarding the cause of claimant's alleged disability. See Uris, 
supra; Kassahn, supra.

After our de novo review of the medical and lay evidence, 
the preponderance of the evidence fails to establish a causal 
relationship between claimant's complaints of pain and his 
compensable injury. Therefore, we find that claimant is not 
entitled to an award of unscheduled permanent disability.

SAIF argues for permission to offset any reduction in the 
Referee's award of permanent disability against any future payments 
of permanent or temporary disability. It is well settled, however, 
that such an offset is impermissible. See Hutchinson v.
Louisiana-Pacific, 6 7 Or App 57 7, 5 81 , rev. den. , 297 Or 340 (1984); 
Carol J. Levesque, 38 Van Natta 230 (1986); ORS 656.313(2). 
Accordingly, SAIF's request is denied,

ORDER
The Referee's order dated August 29, 1986, is reversed.

CARL D. PITTS, Claimant Own Motion 86-0508M
Emmons, et al., Claimant's Attorneys May 19, 1987
SAIF Corp Legal, Defense Attorney Own Motion Determination on

. Reconsideration
Claimant has requested reconsideration of the Board's 

April 29, 1987 Own Motion Determination on Reconsideration.
Pursuant to our order, claimant was awarded an additional 10 
percent (32 degrees) unscheduled permanent disability for his left 
shoulder injury. In addition, claimant's attorney was awarded 25 
percent of the additional compensation granted by our order, not 
to exceed $350. Claimant objects to our "arbitrary" award of 
attorney fees, contending that he should receive an award of $560, 
i.e., 25 percent of the $2,240 increase in his unscheduled 
permanent disability award.

We grant claimant's request for reconsideration. 
Consequently, our prior order is withdrawn.

If a proceeding is initiated on the Board's own motion 
because, of a request from a claimant and an increase in 
compensation is awarded, the Board shall approve for claimant's 
attorney a reasonable fee payable out of any increase awarded by 
the Board, OAR 438-47-070(2). The amount of a reasonable 
attorney fee shall be based on the efforts of the attorney and the 
results obtained, subject to any applicable maximum fee provided 
by 47-000 to 47-095. OAR 438-47-010(2). Fees awarded under the 
Board's rules are not established in any mandatory amount; the
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rales are suggestive. ORS 656.388(4); OAR 438-47-005; Morris v 
Denny's, 53 Or App 863, 866 (1981 ); Charles Vv. Roller, 3 8 Van 
Natta 158 (1986) .

m
In determining the reasonableness of attorney fees, 

several factors are generally considered. These factors include: 
(1) the time devoted to the case; (2) the complexity of the 
factual and legal issues presented; (3) the value of the interest 
involved; (4) the'skill and standing of counsel; (5) the nature of 
the proceedings; and (6) the results.secured. Barbara A. Wheeler, 
37 Van Natta 122, 123 (1985). Our failure to discuss or analyze 
an attorney fee award or allowance should not be taken to mean 
that all of the aforementioned factors are not carefully 
considered, Kenneth E, Choquette, 37 Van Natta 927, 928 (1985).

The efforts of claimant's attorney have resulted in an 
increase in claimant's unscheduled permanent disability 
compensation. Therefore, claimant is entitled to a reasonable 
attorney fee payable out of his increased award. See OAR 
438-47-070(2). Yet, the amount of claimant's attorney's fee is 
not based on- his contingent fee arrangement with his attorney. 
Rather, the amount of his fee is based on his attorney's efforts 
and the results obtained. See OAR 438-47-010(2).

#

#

After conducting our review of the record and 
considering the aforementioned guidelines, we conclude that $350 
is a reasonable attorney's fee for claimant's attorney's services 
concerning this own motion matter. In reaching this conclusion, 
we have also considered the Wheeler factors, as well as the 
potential ramifications resulting from our decision as mentioned 
in claimant's reconsideration request.

Accordingly, on reconsideration, as supplemented herein, 
we adhere to and republish our April 29, 1987 Own Motion 
Determination on Reconsideration in its entirety, effective this 
date.

IT IS SO ORDERED.

CHARLES H. WHIDDON,,Claimant WCB 85-14106 & 85-14801
Pozzi, et al., Claimant's Attorneys May 19, 1987
Mark Bronstein (SAIF), Defense Attorney Order on Review
Rankin, VavRosky, et al.. Defense Attorneys

Reviewed by Board Members McMurdo and Lewis.
The SAIF Corporation requests review of Referee Pferdner's 

order that found it responsible for an injury to claimant's low 
back. Should the self-insured employer be found responsible, it 
contends that claimant did not timely appeal its denial of his 
aggravation claim. The issues are responsibility and timeliness.

Cl
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discectomy and laminectomy at that level. An October 
nation Order awarded claimant 15 percent unscheduled 
sability for his low back condition and 15 percent 
rmanent disability for the loss of the right foot. • 
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In June 1985 claimant was working for SAIF's insured as a 
gas station attendant. While bending over to put gas in a car, he 
felt a pop and an "electrical feeling" down his back and left leg. 
The following day, claimant reported to the emergency room with 
severe pain in his low back and left leg. X-rays were interpreted 
as unchanged from those taken in 1982'. A CT scan was performed that 
revealed mild bulging at the L4-5 level and slight bulging at the 
L5-S1 level. The scan revealed no disc herniation or spinal 
stenosis.

In August 1985 claimant filed an aggravation claim with 
the self-insured employer. The employer issued a denial on 
August 29, 1985. The denial was sent to claimant by certified- 
mail. In September the denial was returned to the employer 
unclaimed. On November 7, 1985, the denial was resent by means of 
ordinary mail. Claimant appealed the denial on November 14, 1985. 
Claimant also filed a claim for new injury with SAIF, which issued a 
denial of responsibility in October 1985. Claimant timely appealed 
SAIF's denial. Subsequently, SAIF requested the issuance of an 
order pursuant to 656.307(1) designating a paying agent. However, 
the self-insured employer opposed the issuance of an order, seeking 
to preserve the issue of whether - claimant had timely appealed the 
denial.

In April 1986 Dr. Duff concluded that claimant's injury 
had resulted in a "considerable, but temporary worsening of his 
situation." He felt claimant was medically stationary on July 23, 
1985 and that he had suffered no additional impairment. Inasmuch as 
claimant had previously complained of right sciatic pain and now 
complained of left sciatic pain. Dr. Duff concluded that the 1985 
incident was a new injury.

In June 1986 claimant was examined by the Orthopaedic 
Consultants. The Consultants found claimant's symptoms far out of 
proportion to the stresses applied during the exam. Noting that 
claimant's description of radiating pain was nonanatomic, the 
Consultants concluded that his pain level bore no relation to his 
degree of disability. The Consultants felt strongly that the 1985 
incident was only an aggravation of symptoms and not a new injury.

In July 1986 claimant was examined by Western Medical 
Consultants. The interference of psychological factors prevented 
the Consultants from assessing claimant's impairment. However, the 
Consultants concluded that it did not appear that claimant had suffered significant new injury to his low back in 1985, "but that 
he had at least a transient exacerbation of symptoms."

in3ury.
The Referee concluded that the 1985 incident.was a new 

Consequently, he found SAIF responsible. VJe disagree.
To shift responsibility in successive injury cases, the 

burden is on the first employer, whose employment caused the initial 
disability, to prove that the second employment independently 
contributed to claimant's disability. Eva L. (Doner) Staley, 37 Van 
Natta 731 (1985) on reconsideration 38 Van” Na 11a 128 0 ( 198 6) . The 
second injury must "independently contribute to the causation of the 
disabling condition, i.e., to a worsening of the underlying 
condition." Hensel Phelps Construction Co. V. Mirich, 81 Or App 290 
(1986 ).

The Referee relied upon Dr. ’Duff's conclusion that
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claimant had sustained a new injury. However, Dr. Duff based this 
conclusion on claimant's complaints of new symptoms. He provides no 
explanation of the pathology for these new complaints and describes 
the 1985 injury as a "temporary worsening of his situation." We are 
not persuaded that Dr. Duff's description of the incident as a ’"new
injury" is the same as a worsening of the underlying condition for 
the purposes of shifting responsibility. This conclusion is 
supported by the brief period of disability resulting from this 
incident and claimant's lack of additional impairment. Further, 
neither medical consulting group could conclude that the 1985 
incident was anything more than an aggravation of symptoms. 
Consequently, the self-insured employer has failed to- establish that 
the 1985 incident independently contributed to the causation of 
claimant's condition. Responsibility for the 1985 incident rests 
with the self-insured employer.

Having established that responsibility did not shift, we 
next consider the timeliness of claimant's appeal from the 
self-insured employer's denial. The Referee concluded that 
claimant's failure to receive actual notice of the denial 
constituted good cause for his. failing to request a hearing within 
60 days. We affirm the Referee's finding that the denial was timely 
appealed, but with the following comment.

ORS 656.319 requires claimant to request a hearing on a 
denial "not later than the 60th day after the claimant was notified 
of the denial" nor later than the 180th day if claimant establishes 
good cause for his failure to file within 60 days. Further, OAR 
438-05-065 states:

"Notice of denial or other notice from 
which statutory time runs against a 
claimant shall be in writing and should in 
every case be delivered by registered or 
certified mail with return receipt 
requested. Notice by personal service 
meeting the requirements for service of a 
summons may be substituted for mailed 
notice."
The only attempt to provide notice to claimant within 60 

days of issuance of the denial was the self-insured employer's 
certified mailing. This denial was returned unclaimed. Our rule 
clearly requires that the denial be "delivered," not just sent. We 
are unwilling to infer notice based on a denial that never reached 
the claimant. V^e recognize that, under limited circumstances, 
delivery (notice) can be inferred by mailing. See Margaret J.
Sugden, 35 Van Natta 1251 (1983). However, in the present 
situation, we conclude that claimant did not have notice of the 
denial until it was sent through regular mail delivery in November 
1985. Claimant appealed that denial a week after it was sent. 
Consequently, claimant's appeal was timely.

Claimant is entitled to an attorney fee on Board review 
for his active participation in these proceedings to protect his 
right to compensation. See Stovall v. Sally Salmon Seafood, 84 Or 
App 612 (April 8, 1987). Petshow v. Farm Bureau Ins. Co,, 76 Or App 
563 (1985). We find this issue to have been of average difficulty 
with an ordinary likelihood of success on Board review. A 
reasonable attorney fee is therefore awarded.
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ORDER
The Referee's order dated August 20, 1986 is reversed in 

part and affirmed in part. That portion of the order that found the 
SAIF Corporation responsible for claimant's low back injury is 
reversed. SAIF’s denial is reinstated. The self-insured employer's 
denial is set aside. The claim is remanded to the employer for 
processing according to law. The self-insured employer shall 
reimburse SAIF for claim costs paid in accordance with the Referee's 
order. Claimant is awarded a $400 attorney fee for services on 
Board review, to be paid by the self-insured employer. The 
remainder of the Referee's order, as supplemented, is affirmed.

#

ELGAN AMIDON, Claimant
Robert Grant, Claimant's Attorney
SAIF Corp Legal, Defense Attorney

Own Motion 82-0249M 
May 21, 1987
Own Motion Determination

The SAIF Corporation requested that the Board exercise 
its Own Motion authority and overturn claimant's permanent total 
disability award resulting from a March 8, 1964 low back injury. 
Following a series of procedural issues, we previously concluded 
that we had jurisdiction to reevaluate claimant's permanent total 
disability award. Elgan E. Amidon, 36 Van Natta 612 (1985). 
However, we found it necessary to refer this matter to the 
Hearings Division, The Referee was instructed to take
evioence concerning the extent of claimant's permanent disability 
and to forward the record to us, along with a recommendation.

Following a hearing, Referee Mongrain found that SAIF 
had failed to establish that claimant's condition had improved or 
that he was presently able to perform a gainful and suitable 
occupation. See Kytola v. Boise Cascade Corp., 78 Or App 108 
(1986). Consequently, Referee Mongrain recommended that we enter 
an order maintaining claimant's award of permanent total 
disability. In addition, based upon the protracted litigation 
process and the complexity of the issues involved, the Referee 
recommended that we allow an extraordinary attorney's fee of 
$4,000.

After conducting our review of the record and the 
respective contentions of the parties, we agree with the findings 
and conclusions reached by the Referee. Accordingly, we adopt the 
Referee's June 25, 1986 recommended order, as supplemented 
July 15, 1986, as our own. In addition, for services rendered in 
researching and preparing claimant's respondent's brief before the 
Board, claimant is awarded a reasonable attorney fee of $500. As 
with the extraordinary attorney fee, this fee shall be paid by the 
SAIF Corporation in addition to claimant's compensation. ORS 
656.382(2); OAR 438-47-070(1).

IT IS SO ORDERED.
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AUDREY M. CONSER, Claimant 
Emmons, et al.. Claimant's Attorneys 
Jeff'Gerner (SAIF), Defense Attorney

Reviewed by Board Members Ferris and Lewis.

WCB 85-11674
May 21, 198?:
Order on Review

The SAIF Corporation requests review of Referee Seifert's, 
order that set aside its denial of claimant's low back injury claim. 
The issue is compensability. We reverse.

Claimant alleges that she injured her low back on June 21, 
1985 while employed by the Parks and Recreation Division of the 
Oregon Department of Transportation. According to claimant, she was 
removing sand and other debris from some steps with a back pack air 
blower when she misjudged a step, spun around, struck the blower 
against a railing, and was hit in the low back by the rebounding 
blower. There were no witnesses, although one of claimant's 
coworkers was working in the general vicinity when the accident 
allegedly occurred. The coworker did not testify. Claimant 
testified that she told a park ranger, Mr. Vaughn, of the incident. 
Vaughn did not appear at hearing either, however.

Claimant testified that she returned to park headquarters 
at the end of her shift. Claimant's supervisor, Mr. Tutor, was at 
the headquarters. However, he was not informed of claimant's 
accident at the time because, according to claimant, he "told 
everybody to get out because it was quitting time." Claimant worked 
for three more days before her next regularly-scheduled day off. On 
the third day, she worked in close proximity with her supervisor. 
Again, however, claimant did not inform him of the alleged work ' 
incident because, according to claimant, she "forgot" to mention it.

Claimant ultimately sought medical attention four days, 
after the alleged incident. A June 25, 1985 hospital chartnote 
reads as follows: "Pain runs down back of neck to her back . . .
VJorking [at a] park, lifting daily . . ."

The note does not mention claimant's low back or a 
specific trauma to that area. Another chartnote entered four days 
later continues to refer to chronic cervical pain resulting from a 
motor vehicle accident. Again, however, no mention of the low back 
or a specific work incident appears. Claimant asserts that the 
motor vehicle accident occurred as a result of an injury-related low 
back spasm that made her lose control of her vehicle. She did not 
return to work after the accident.

Claimant testified that she contacted Mr. Tutor's 
secretary on June 25, 1985, indicated that she was going to a 
physician and asked the secretary to pass the message to Tutor. She 
phoned once again on June 27th and spoke directly with Tutor. 
According to claimant's testimony, she specifically informed Tutor 
that she had injured her low back while using the blower. Tutor's 
contemporary documentation of the conversation, however, indicates 
that claimant mentioned going to a doctor for back pain, but said 
nothing regarding a work incident. Tutor telephoned claimant later 
the same day and informed her that she should pick up and fill out a 
claim form if she felt that her injury was related to her work. 
According to Tutor, claimant indicated that she would first consult 
with her attorney. She ultimately did' file a claim form on June 30, 
1985, alleging that she had incurred either an aggravation of a 1983 
back injury, or a new injury in June 1985 while using the back pack
blower. -411-



Claimant's son generally corroborated claimant's version 
ot the tacts, although his testimony regarding the alleged accident 
was necessarily dependent on claimant's history. He testified that 
following the accident, claimant needed assistance in doing even 
minor tasks, such as getting out of bed. His recollection was that 
it was he, rather than claimant, who telephoned Mr. Tutor, but he 
could not remember whether Tutor was informed of claimant’s alleged' 
work-related incident.

Tutor testified that he saw claimant at the end of the 
workday in which she was allegedly injured, and that she exhibited 
no signs of injury. He also saw her several times approximately 
four days later, and she appeared healthy. No mention of a work 
incident was ever made to him in person or over the phone.
According to Tutor, claimant called him on June 27, 1986 and 
indicated she was "sick" and that her doctor had told her to stay 
home for two days. Again, no mention was made of an alleged work 
incident.

Tutor testified that before the hearing, he had never 
heard claimant's current rendition of the circumstances surrounding 
her injury. He indicated that when she filed her claim form, she 
suggested that the injury,may have originated in 1983, may have 
occurred from "sweeping sand," or may have resulted from packing the 
air blower. According to Tutor, claimant had never before 
represented that she was struck in the low back by the blower.

The Referee found the claim compensable, despite his 
observance that "claimant's recollection is less than precise, and 
the evidence is in some ways contradictory that she suffered the 
injury as alleged . . ." Despite his concerns, the Referee found 
claimant's version of the facts "sufficiently corroborated by the 
witnesses."

It is claimant’s burden to prove her claim by a 
preponderance of the evidence, i.e., that it is more probable than 
not that her injury occurred as described. See Hutcheson v« 
Weyerhaeuser, 289 Or 51 (1979 ). After reviewing the record, we find 
that claimant has failed to sustain her burden. The evidence is in 
conflict. Whereas claimant says she told her supervisor and at least 
one other coworker of her injury soon after it occurred, the 
supervisor directly refutes that and the other coworker did not 
testify. Under such circumstances, the documentary record is of 
great importance.

The medical records authored soon after claimant's alleged 
work incident are essentially silent with regard to the low back. 
Neither do those records mention a work incident. Mr. Tutor's 
records entered a few days after, the alleged incident are also silent 
with regard to a work related injury. Claimant's son did corroborate 
her testimony, but because he was not a witness to the alleged 
accident, his testimony was necessarily dependent on claimant's 
history. These factors, coupled with Mr. Tutor's testimony, leaves 
us unpersuaded that claimant's low back condition resulted from an 
accident at work. The Referee's order will be reversed.

ORDER
The Referee's order dated July 25, 1986 is reversed.
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LAVJRENCE E. OLDS, Claimant
Susan M. Connolly, Claimant's Attorney
Kate Donnelly (SAIF), Defense Attorney

Reviewed by Board Members

WCB 86-05073 
May 21, 1987 
Order on Review 

McMurdo and Lewis.
The SAIF Corporation requests review of that portion of 

Referee Myers' order that awarded claimant 160 degrees for 50 
percent unscheduled permanent partial disability in lieu of a 
Determination Order award of 32 degrees for.10 percent unscheduled 
disability for a pulmonary condition. The issue is extent of 
unscheduled disability. We modify.

Claimant had been employed at a lumber mill for 
approximately 13 years when, in early 1985, he experienced breathing 
difficulties and other problems at work. He filed a claim for those 
problems, which was initially denied and ultimately accepted by 
SAIF. Claimant came under the care of Dr. Fowler, an internist. 
Fowler diagnosed hypersensitivity bronchitis/pharyngitis as a result 
of exposure to toxic chemicals.

In the fall of 1985, claimant was seen by Dr. Kirkpatrick, 
a psychiatrist, who opined that claimant's occupational exposure had 
resulted in considerable psychiatric conflicts and depression, 
Kirkpatrick did not believe, however, that claimant's psychiatric 
difficulties would affect his ability to work. It appears, however, 
that claimant's psychological reaction eventually resulted in 
physical manifestations, largely in the form of an ulcer condition. 
Dr'-. Fowler found that condition to be a sequela of the compensable 
occupational exposure.

In March 1986, claimant was seen by a second psychiatrist, 
Dr. Gardner. Gardner found neither physical pathology nor evidence 
of psychological problems. The claim was subsequently closed by 
Determination Order with an.award of 10 percent unscheduled dis
ability. The Referee raised claimant's award to 50 percent, finding 
that claimant was precluded not only from his regular work at the 
lumber mill, but also from all work involving chemical irritants.
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ORDER
The Referee's order dated September ,10, 1986' is modified. 

In lieu of the Referee's award, and in addition to the Determination 
Order's award of 10 percent (32 degrees) unscheduled permanent 
disability, claimant is awarded 20 percent (64 degrees) permanent 
disability, for a total to date of 30 percent (96 degrees) 
unscheduled permanent disability for his pulmonary condition. 
Claimant's attorney's fee shall be adjusted accordingly.^

m
LYNDA J. PRICHARD, Claimant
V1ck & Gutzler, Claimant's Attorneys
Roberts, et al., Defense Attorneys

WCB 85-09793 
May 21, 1987 
Order on Review

Reviewed by Board Members Lewis and McMurdo.
Claimant requests review of Referee Seymour's order that 

upheld the self-insured employer's denial of claimant's industrial 
in^jury claim for the low back. The issue is compensability. We 
reverse.

Claimant is a former cannery worker who alleges that she 
strained her low back at work on July 17, ,1985. Claimant 
testified that on that date she was working on a conveyor belt, 
sorting beans, when the belt malfunctioned and stopped. The 
beans, however, continued to be sent to the belt and soon a large 
pile developed. According to claimant, she attempted to move a 
large pile of beans off the belt when her back strain occurred.

Within an hour of the alleged injurious event, claimant 
reported to her supervisor that her back was hurting. The 
supervisor directed claimant to the company first aid station, 
where claimant received aspirin and was sent back to work. She 
continued to work until lunchtime, when she decided that she 
needed medical treatment. Later that evening, claimant reported 
to a hospital emergency room, where she was directed to 
Dr. Strum. Strum took claimant's history of an on-the-job 
accident and noted "marked muscle spasm" and tenderness in the 
lumbosacral area. The diagnosis was acute lumbosacral strain. 
Claimant's low back spasms continued into early August, 1985. A 
subsequent CT scan revealed objective findings.

The employer produced the testimony of three of 
claimant's coworkers. One was claimant's supervisor, who 
testified that claimant exhibited no pain behavior after reporting 
her injury. The supervisor also testified that on the day in 
question, few beans were being processed and that, while she was 
not always in a position to view claimant’s work station, she had 
not observed an abnormal buildup of beans at anytime during the 
day. Two more coworkers also testified that the day in question 
was particularly slow and that a build up of beans would have been 
unlikely.

Dr. Strum was deposed. He felt claimant's condition was 
consistent with the history she gave regarding her injury, and 
that the magnitude of her symptoms suggested that a traumatic 
event had, in fact, occurred.

The Referee made no specific credibility finding, 
although he suggested that no witness was more or less credible 
than any’other. He found the evidence to be in equipoise and 
upheld the insurer's denial.
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It is claimant's burden to prove the compensability of 
her injury. Hutcheson v. Weyerhaeuser, 288 Or 51 (1979). In 
order to do so, she must persuade us that it is more likely than 
not that her injury occurred as she describes. After reviewing 
the record, we are persuaded that claimant sustained a compensable 
injury on July 17, 1985. No one disputes that she was suffering 
from a back strain on the day in question. The alleged injury was 
reported to claimant's supervisor within approximately an hour 
after it occurred. The medical evidence is persuasive that 
claimant suffered a traumatic event. No off-the-job causes have 
been suggested by the employer. Only the mechanism of the injury 
is in direct dispute. Claimant says it occurred when she moved a 
large pile of beans. Three other witnesses say that if there was 
a pile of beans at.all, it was small.

We find that we are more persuaded by claimant's 
consistent history of an acute, trauma-related low back strain, as 
well as the supporting medical evidence, than we are concerned 
about the size of a hill of beans. We find that claimant was 
injured as she alleges and that the employer's denial must be set 
aside. This case was of ordinary difficulty and the usual 
probability of success for claimant at hearing and on review, a 
reasonable attorney fee is, therefore, awarded.

ORDER
The Referee's order dated May 6, 1986 is reversed. 

Claimant's claim is remanded’to the self-insured employer for 
processing according to law. Claimant's attorney is awarded 
$1,250 for services at hearing and $600 for services on Board 
review, both fees to be paid by the self-insured employer.

JUDITH L. ROTELLA, Claimanf- 
Pozzi, et al.. Claimant's Attorneys 
Roberts, et al., Defense Attorneys

WCB 86-03731 
May 21, 1987 
Order on Review

Reviewed by Board Members Ferris and Lewis.
The insurer requests review of Referee Lipton's order 

that set aside its denial of claimant's claim for accidental 
injury or occupational disease for a situational stress reaction. 
The insurer also asks that we review the Referee's finding that 
its oenial was unreasonable. The issues are compensability and 
the reasonableness of the insurer's denial.

We affirm the Referee's order on the merits. We find, 
however, that the insurer's denial was not unreasonable. The 
Referee appears to have found that the insurer did not have 
sufficient information upon which to base its denial. Finding, 
however, that there were "no amounts due" from which to calculate 
a penalty, the Referee did not assess one.

Our review of the record persuades us that at the time 
the insurer issued its denial, it had a legitimate doubt as to its 
liability. The resulting denial was, therefore, not 
unreasonable. See Emery v. Adjustco, et. al., 82 Or App 101 
(1986) .

ORDER
The Referee's order dated June 25, 1986 is reversed in
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part ana affirmed in part. That portion of the order that found 
the insurer's denial to have been unreasonable is reversed. The 
remainder of the order is affirmed. Claimant's attorney is 
awarded $600 for services on Board review, to be paid by the 
insurer.

GEORGE E. HODGES, Claimant
Darrell L. Cornelius, Claimant's Attorney
Davis, Bostwick, et al., Defense Attorneys

Reviewed by Board Members McMurdo

WCB 86-02834 
May 22, 1987 
Order on Review 
and Lewis,

Claimant requests review of Referee Menashe's order 
that: (1) upheld the insurer's denial of his aggravation and
medical services claims for a back condition; and (2) declined to 
assess penalties and attorney fees for an allegedly unreasonable 
refusal to pay compensation. The issues on review, are 
aggravation, penalties and attorney fees.

comments. 
claimant i 
Weiland v.

The Board 
The trea 

s a relev 
SAIF, 64

30 Or App 
Or App 616 
claimant's 
the prepon 
claimant’s 
any allege

615 (1977 
(1981) . 
lay test 

derance o 
.compensa d worsen!

affirms t 
ting physi 
ant factor 
Or App 81 

) ; but see 
However, 

imony and 
f the evid 
ble injury 
ng of his

he Referee with the following 
cian's opportunity to observe 
, which is considered by the Board.
0 (1983); Hamlin v. Roseburg Lumber, 
Harris v. Farmers Co-op Creamery, 53 

after our de novo review of 
the medical evidence, we find that 
ence fails to establish that 
was a material contributing cause of 

back condition.

ORDER
The Referee's order dated September 24, 1986 is affirmed

KENNETH K. KESSEL, Claimant 
Michael B. Dye, Claimant's Attorney 
Brian R. Whitehead, Attorney 
Merrily McCabe (SAIF), Defense Attorney

Reviewed by Board Members McMurdo and Lewis.

WCB 85-03895 
May 22, 1987
Order on Review (Remanding)

Claimant requests review of those portions of Referee 
Nichols' order that upheld the SAIF Corporation's denial of 
claimant's industrial injury and occupational disease claims
interim compensati on. Claimant also contends that the Boa
should remand the case to the Referee with instructions to
the production of certai n documents for possible inclusion
record. The issue s are remand, compens ability and interimcompens.ation.

Claimant ' s req uest fo r remand is granted. Prior
hearing , claimant reques ted dis closure of claims informati
SAIF in accordance with OAR 438 -07-015( 2), which provides:
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medical and vocational reports, records of 
compensation paid, and other documents 
pertaining to the claim(s) which are then or 
come to be in the possession of the insurer, 
except that evidence offered solely for 
impeachment need not be so disclosed.
Failure to comply with this section may be 
considered unreasonable delay or refusal 
under ORS 656.262(10).’'
SAIF generally complied with this request and forwarded 

a number of documents to claimant. One of these documents was a 
SAIF investigative report. The report mentioned six pages of 
typed notes provided by the employer. Claimant's attorney noticed 
that these notes were not included in the documents forwarded by 
SAIF and requested the Referee to order production of the 
documents. SAIF objected to the request on the ground that the 
documents constituted "impeachment evidence" under the rule.

The Referee reviewed the disputed documents prior to the 
hearing and ruled at the beginning of the hearing that claimant 
was not entitled to the documents at that time, stating: "[Tjheir
sole purpose in this hearing would be for impeachment .... The 
document will be returned to SAIF Corporation." SAIF did not 
introduce or otherwise reveal the contents of the documents during 
the course of the hearing.

In his brief on Board review, claimant contends that 
SAIF improperly used the "impeachment evidence" exception to the 
disclosure rule to withhold potentially relevant information from, 
him. We agree. The rule requires an employer or insurer to 
disclose to the claimant prior to the hearing all documents 
pertaining to the claim, "except evidence offered solely for 
impeachment." The language of the rule requires either that the 
evidence be disclosed prior to the hearing or be offered at the 
time of the hearing. SAIF did neither in this case and 
effectively prevented claimant from examining the documents. Use 
of the impeachment evidence exception in this way could lead to 
obvious abuses which go to the very heart of the hearings 
process. We note that claimants have similar disclosure duties 
under subsection (3) of OAR 438-07-015.

We
remanded to provide the 
the Referee 
nondisclosur 
he should be 
offer all or 
Referee shou 
light of the

conclude, therefore, that this case should be 
the Referee and that SAIF should be required to disputed documents to claimant unless it can convince 
that some other valid reason exists for their 
e. Assuming that claimant is provided the documents, 
allowed a reasonable time to examine them and to 
part of them for inclusion in the record. The 

Id then proceed to reconsider claimant's claim in 
new evidence, if any.

ORDER
The Referee's order dated March 24, 1986 is vacated and 

the case is remanded to the Referee for further proceedings 
consistent with this order.
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FRED L. SHEPPARD, Claimant WCB 85-02300
Yturri, et al., Claimant's Attorneys May 22, ,1987'
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.
Claimant requests review of Referee Leahy's order that: 

(1) declined to grant claimant permanent total disability; and (2) 
upheld a Determination Order's award of 65 percent (208 degrees) 
unscheduled permanent disability for a right shoulder injury. The 
issue on review is extent of disability, including permanent total 
disability.

Claimant was 62 years of age at the time of the 
hearing. He has a sixth grade education and no GED certificate. 
His work experience consists solely of general labor farm work and 
he has no training in other occupations.

Claimant has multiple preexisting disabilities. First, 
many years ago he sustained a right knee injury. According to 
claimant's testimony, the right knee "gives out" nearly every day 
and is painful when walking. Dr. Dahlin, the treating 
orthopedist, reported:

"This [right knee] injury has resulted in 
persistent pain following the initial 
swelling. The pain is located medially and 
[is] related to weight bearing."

Second, in either 1959 or 1963 claimant sustained 
extensive soft tissue injuries of the left upper extremity, 
including a broken left wrist. Claimant testified that the wrist 
bothers him "quite a lot" and that he wears a leather wrist band 
"all the time." Claimant first began wearing the leather band in 
1959. Again, Dr. Dahlin observed:

"[Claimant] has weakness of his grip on the 
left as well as a popping sensation in the 
wrist and intermittent numbness of the left 
fingers."
Lastly, in August 1974 claimant suffered a myocardial 

infarction. A few months later, he was examined by Dr. Scott, who 
noted that claimant had made a good recovery, but that "his 
ability to do work is impaired." Nitroglycerine was prescribed.
In 1979, claimant reported a recurrence of chest pain and was seen 
by Dr. Sanders, Dr, Sanders reported that claimant's chest pain 
was produced by work activity, such as lifting bales of hay. It 
was further noted that claimant had never used the previously 
prescribed nitroglycerin. Dr. Sanders advised claimant to stop 
smoking and rest a couple of days.

In September 1982, claimant sustained a compensable 
injury to his right shoulder. Thereafter, he treated with both 
Dr. Dahlin, and Dr. Squires, chiropractor. Dr. Squires diagnosed 
rotator cuff syndrome and treated with ultra sound therapy.
Dr. Dahlin diagnosed, "[a]dhesive capsulitis, probably on the 
basis of a shoulder dislocation." Dr. Dahlin treated with steroid 
injection and intensive physical therapy.

In September 1983, claimant was referred to Dr. O'Brien, 
neurologist. Dr, O'Brien recommended right shoulder surgery. The
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next month, claimant was seen by Dr. Stott, cardiologist.
Dr. Stott diagnosed, "severe generalized arterosclerosis [sic]" 
with a recent increase in anginal symptoms. Because of claimant's 
precarious cardiac condition. Dr. Stott advised against surgical 
repair of the right shoulder.

Vocational rehabilitation was undertaken in January 
1983. The vocational counselor testified that she worked hard to 
get claimant back to work. The counselor felt that claimant was 
generally highly motivated to return to work, although he had 
become briefly discouraged when in August 1983 Dr. Dahlin advised 
that he not return to modified work. Claimant's former employer 
testified that claimant could not perform his old job, but there 
might be some chores or tasks claimant could still perform.

The counselor initially testified that claimant was 
employable as a labor contractor, an inspector at a bottling 
plant, and a cashier at a service station. On cross-examination, 
however, she conceded that none of the aforementioned jobs had 
ever been proposed to claimant. In fact, she had not checked with 
any employers concerning any of these jobs to see if a person with 
claimant's qualifications would be a suitable candidate. Finally, 
she agreed that some of the proposed jobs were unrealistic given 
claimant's physical restrictions.

In September 1983, claimant’s physical therapist opined 
that claimant's right shoulder condition had caused him to become 
a "one-handed person." The therapist concluded that any 
employment would have to be limited to one-handed activity.

That same month. Dr. Dahlin performed a closing 
examination. Dr. Dahlin reported that claimant had a permanent 
impairment of "18 percent to the whole man," and that he could 
perform any job not requiring repetitive prolonged motions of the 
right shoulder. However, Dr. Dahlin explained that the foregoing 
impairment rating pertained solely to claimant's right shoulder. 
That is., claimant's preexisting heart and left arm conditions 
contributed to a "greater" disability and qualified him for 
handicapped workers' reserve benefits.

In September 1983, Dr. O'Brien reported "many 
difficulties" pertaining to claimant's right shoulder, including a 
rotator cuff tear, bicipital tendinitis, mild fascitis, and 
sternoclavicular capsulitis. Dr. O'Brien recommended right 
shoulder surgery and concluded:

"[Gjiven the [claimant's] present state of 
condition, he certainly would not be 
employable. The only hope that he has'to 
go through his life in an uncrippled 
condition would be to aggressively attempt 
to rehabilitate that shoulder in not only a 
medical but a physical therapy sense after 
surgery . . . ."
In October 1983, Dr. Stott examined claimant and 

diagnosed, "severe generalized arterosclerosis. [sic]" Dr. 
reported:

"[Claimant] has symptomatic coronary artery 
disease with recent progression of 
symptoms, symptomatic peripheral vascular
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disease with claudication, and he is 
markedly limited with his ability to 
exercise."
In November 1963, claimant's vocational counselor 

advised him to apply for Social Security Disability Income. 
Claimant did so, .and was receiving such benefits at the time'of 
the hearing. In July 1984, the counselor determined that 
vocational services were no longer appropriate given claimant’s 
advanced age, his medical condition, his receipt of social 
security benefits, and his belief that he was totally disabled.

Dr. Johnson, orthopedist, performed an independent 
medical examination in May 1984. Dr. Johnson found that claimant 
had virtually no use of his right shoulder. Dr. Johnson concluded

"I feel this man has a fifty percent 
permanent partial impairment with loss of 
physical function as compared to the whole 
arm. "
Lastly, in October 1985, Dr. O'Brien reexamined 

claimant. Dr. O'Brien reported that claimant's rotator cuff tear 
had worsened, that it was exquisitely tender, and that range of 
motion was rather limited. Dr. O'Brien concluded:

"This [claimant] probably has a maximum 
impairment rangeing [sic] somewhat in the 
area of 18% but I feel that the important 
part of his rating will be in the 
disability factors which is an 
administrative function and not a medical 
function. I feel that one has to take into 
consideration his age of 62 and his 
precarious cardiac position. When one 
ponders about whether this patient should 
go back to work they can see that this is 
going to be impossible so again in his 
disability factors one has to consider his 
employability. . . . Were he not to have 
the cardiac condition the shoulder would be 
fixed and if it were fixed his 
employability would depend upon the type of 
recovery that he makes."
The Referee found that claimant was not permanently 

totally disabled. We disagree.
A worker may prove permanent total disability by 

showing that he is totally physically or medically incapable of 
performing regular gainful and suitable employment. See Brech v. 
SAIF, 72 Or App 388 (1985). Permanent total disability need not, 
however, derive solely from the worker's medical or physical 
incapacity. Emerson v. ITT Continental Baking Co., 45 Or App 1089 
(1980). Accordingly, under the "odd-lot" doctrine, a worker's 
physical impairment as well as contributing nonmedical factors 
such as age, education, adaptability to nonphysical labor, and 
emotional conditions can establish permanent total disability,. 
Clark V. Boise Cascade Co., 72 Or App 397 (1985).

A worker's preexisting disability is a relevant 
consideration. ORS 656.206(1)(a). Generally, disability must be 
____________ -420-

#



rated as it exists at the time of the hearing; that is, 
speculative assumptions regarding a worker’s return to work 
prospects are not considered. Gettman v. SAIF, 289 Or 609 
(1980). However, when a preexisting disability continues to 
worsen after the compensable injury, and the worsening is not 
related to the compensable injury, the preexisting disability is 
considered only as it existed at the time of the compensable 
injury. See Emmons v. SAIF, 34 Or App 603 (1978); Frank Mason, 34 
Van Natta 568 , aff * d mem, 60 Or App 786 ( 1982 ); John D. Kreutzer, 
36 Van Natta 284 aff'd mem, 71 Or App 355 (1984 ). Lastly, under 
ORS 656.206(3), a worker is required to make reasonable efforts to 
obtain regular gainful employment, unless it would be "futile" to 
do so. Butcher v. SAIF, 45 Or App 318 (1983).

Here, the Referee found that claimant's preexisting 
heart disability was a "subsequent noncompensable condition." 
Therefore, the Referee considered only claimant's right shoulder 
injury in determining whether he was permanently totally 
disabled. The Referee did find, however, that claimant was 
permanently totally disabled because of his angina condition.

Vve find that claimant's disability, including all of his 
preexisting disabilities save for his heart condition, should be 
considered as it existed at the time of the hearing. See Gettman, 
supra. The heart condition, however, must be viewed as it existed 
at the time of claimiant's compensable injury, disregarding any 
worsening of the condition thereafter. See Emmons, supra.

Here, claimant's compensable right shoulder injury 
resulteo in a rotator cuff tear. In September 1983, Dr. O'Brien 
found claimant's shoulder extremely tender and opined that he was 
not employable. That same month, the physical therapist reported 
that employment opportunities would have to be limited to 
one-handed activity.

Claimant also has multiple preexisting disabilities.
His right knee gives out frequently and he cannot walk without 
pain. His left wrist impairs his ability to grip and results in 
finger numbness. Lastly, claimant’s heart condition arose in 
1974. Shortly thereafter. Dr. Scott noted that claimant's ability 
to work was impaired. Five years later, work activity produced a 
recurrence of chest pain. Although it is not clear whether 
claimant medicated with nitroglycerin since that time, it is clear 
that he routinely carried nitroglycerin either on his person or in 
his car prior to October 1983. Furthermore, in October 1983,
Dr. Scott diagnosed severe generalized arteriosclerosis.

The evidence establishes that claimant's preexisting 
heart disability worsened after the compensable right shoulder 
injury. The precise onset date, however, is not altogether 
clear. Claimant testified that he suffered a heart attack in 
"September" 1983, and that he was seen by Dr. Johnson, 
thereafter. Dr. Johnson did not examine claimant until 
October 18, 1983. That same day, claimant, was seen by Dr. Stott
who subsequently reported increased chest pain "[o]ver the last 
two weeks ..." Consequently, we find that the worsening of 
claimant's preexisting heart disability, occurred some time after 
September 1983, On September 20, 1983, Dr. O'Brien did not refer 
to any increased chest pain or heart symptoms. However, at that 
time. Dr. O'Brien concluded that claimant "certainly would not be 
employable."
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On Board review, the insurer argues that claimant was 
unable to have shoulder surgery solely because of his worsened 
heart condition. The insurer cites William J. Robinson, 38 Van 
Natta 1325 (1986), for the proposition that the claimant's 
disability must be judged "as though he had undergone surgery and 
retraining . . . The insurer has overstated our holding in
Robinson. Although we do not consider the subsequent worsening of 
claimant's preexisting heart disability, we are unwilling to 
speculate about the results of both surgery and vocational 
retraining. See Gettman, 289 Or at 614.

Finally, the preponderance of the evidence establishes 
that claimant was willing to seek regular gainful employment and 
that he made reasonable efforts to obtain such employment. ORS 
656.206(3). The vocational counselor testified that claimant was 
highly motivated to return to work and never refused to apply for 
any job. Only after Dr. Dahlin refused to release claimant to 
modified work, did he temporarily become pessimistic. Further, in 
July 1984 the vocational counselor, not claimant, recommended 
termination of further vocational services due to claimant's age, 
his shoulder condition, his worsened heart condition, his receipt 
of Social Security disability income, and his belief that he was 
totally disabled.

Accordingly, after conducting our de novo review, we 
find that claimant's multiple preexisting disabilities, his 
compensable right shoulder injury, his advanced age, his lack of 
education or training, and his work experience solely in heavy 
labor farm work, establish that he is permanently totally disabled 
under the "odd-lot" doctrine.

The insurer is allowed to offset the amount of permanent 
partial disability already paid pursuant to the Referee's order, 
as prepayment of claimant's permanent total disability award. 
Pacific Motor Trucking Co, v. Yeager, 64 Or App 28 (1983); Donald 
W. Wilkinson, 37 Van Natta 938 (1985).

ORDER
The Referee's order dated November 25, 1985, is 

reversed. Claimant is awarded permanent total disability benefits 
effective May 9, 1984. For his attorney's services at the hearing 
level and on Board review, claimant's attorney is awarded 25 
percent of the increased compensation awarded by this order, not 
to exceed $3,000.

WCB 85-14936, 85-15871 & 85-16044 
May 28, 1987 
Interim Order

CHARLES T. BRENCE, Claimant 
Michael B. Dye, Claimant's Attorney 
Cowling & Heysell, Defense Attorneys 
Arthur Stevens III (SAIF), Defense Attorney

Claimant has requested review of Referee Howell's order 
dated August 19, 1986. The primary issue before the Referee was 
responsibility between two insurers for claimant's low back 
condition. In addition, however, claimant represents that during 
the closing arguments following the hearing, the parties verbally 
stipulated that claimant's attorney fees, if any, would be paid in 
addition to, rather than out of, his compensation. Although 
claimant requested that the closing arguments be recorded, no 
party asked that they be transcribed. Claimant now asks that the 
Board order and bear the cost of a transcription of closing 
arguments.
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Claimant's request is denied. However, should claimant 
wish to obtain a transcription, bearing the cost thereof, this 
case will be remanded to the Referee for consideration of the 
transcript and a determination of attorney fees. If claimant does 
not wish to obtain a transcription, the Board will review the case 
in the normal course. Claimant is hereby requested to inform the 
Board of his pleasure within ten days from the date of this order.

IT IS SO ORDERED.

KATHY K. CALKINS, Claimant WCB 84-02419
Tamblyn & Bush, Claimant's Attorneys May 28, 1987
Edward C. Olson, Defense Attorney Order on Remand (Remanding)

This matter is before the Board on remand from the Court 
of Appeals. Calkins v. Westcraft Chair, Inc., 84 Or App 320 
(1987). The court held that the doctrine of res judicata did not 
bar claimant's right hip claim. Consequently, the court reversed 
our order that had upheld the Referee's dismissal of the claim.

Inasmuch as the insurer's motion to dismiss was granted, 
the Referee did not have the opportunity to analyze and consider 
the merits of claimant's right hip claim. Under these 
circumstances, we conclude that this case should be remanded to 
the Referee for a decision on the claim's merits. See ORS 
656.295(5). Accordingly, this matter is remanded to Referee 
Shebley for action consistent with the court's opinion and this 
order.

IT IS SO ORDERED.

EARL F. COOK, Claimant 
Hayner, et al.. Claimant's Attorneys 
Cummins, et al., Defense Attorneys

Reviewed by Board Members Ferris and McMurdo.

WCB 85-00439 
May 28, 1987 
Order on Review

The self-insured employer requests review of Referee 
Quillinan's order, as adhered to on reconsideration, that found 
claimant to be permanently and totally disabled. The issue is 
whether claimant is entitled to that award. We reverse.

Claimant worked 
primarily heavy labor. Hi 
1958 during work for anoth 
involved the low back, eve 
continued working as a log 
thereafter. In 1974 he un 
Three years later, he had 
membrane. in January 1979 
hitting his head on an ove 
injury aggravated in 1982, 
bursitis condition was dia

for the employer for many years, doing 
s first injury, however, occurred in 
er employer. That injury, which 
ntually required surgery. Claimant 
truck driver for several years 

derwent noncompensable ulcer surgery, 
surgery to repair the left tympanic 
, claimant suffered a neck injury after 
rhead crossbeam. The previous back 
and in June 1983 a right shoulder 

gnosed.
In November 1983, while employed by the present 

employer, claimant suffered his last industrial injury. He fell 
approximately ten feet off of a platform, suffering injuries to 
his left arm, right hip and low back. Claimant .was prescribed 
medication, physical therapy and a cervical collar. It was later 
determined that he had injured his kidneys in the accident, as 
well. _423-



In December 1983, claimant saw Dr 
shoulder pain. Holbert discovered a large 
rotator cuff and surgery was performed. In 
was ultimately released to work not involvi 
level. He returned to work for the present 
eight days the mill shut down and resulted 
At the same time, Dr. Holbert declared clai 
stationary with regard to the right shoulde 
to complain to Dr. Lindsay that his back pa 
prohibiting any kind of work.

. Holbert for right 
tear of the right 
April 1984, claimant 

ng tasks above shoulder 
employer, but after 

in his being laid off. 
mant medically 
r. Claimant then began 
in had returned,

In August 1984, 
Consultants panel, who fou 
and low back impairment an 
shoulder. The panel felt 
claimant's most recent inj 
with the panel's assessmen 
be unable to return to gai 
Determination Order therea 
unscheduled permanent part

claimant was examined by an Orthopaedic 
nd him to have "mildly moderate" neck 
d "mild" impairment of the right 
that the impairment resulting from 
ury was "minimal." Dr. Lindsay agreed 
t, but opined that claimant would likely 
nful employment. A December 13, 1984 
fter awarded claimant 50 percent 
ial disability.

One year later. Dr. Lindsay completed a physical 
capacities form in which he indicated that claimant could sit, 
stand and walk up to three hours per workday, and lift and carry 
up to 10 pounds. It was further his opinion that claimant could 
not bend, climb, reach, work in high places or work around moving 
machinery. By January 1986, Lindsay noted that claimant continued 
to have pain in his legs, arms and shoulders, but appeared to be 
doing relatively well.

Ms. Shell, a certified rehabilitation counselor, 
testified that she provided vocational assistance to claimant in 
1984. She found him to have transferable skills and a good work 
record. Although she did not feel that claimant was capable of 
working 40 hours per week, she found from Dr. Lindsay's December 
1985 physical capacities report that he could work part-time. She 
had tentatively identified several positions for which claimant 
had apparent interest and capabilities at the time the vocational 
file was closed. According to Ms. Shell, closure was effected 
because of claimant's express interest in pursuing self-employment

Cl
time of the 
He had been 
years at the 
that his bac 
time he can 
to the exten 
without cont 
he does not 
overhead wor 
don't ride t 
not worked s 
1983 injury, 
work ,

aimant testified that he was 61 years of age at the 
hearing and that he had completed the eighth grade, 
a dryer feeder for the employer for approximately 15 
time of the November 1983 accident. He testified 

k is constantly painful, restricting the amount of 
sit. He indicated that his right shoulder is painful 
t that it is difficult for him to hammer a nail 
racting his arm into a bent position. He stated that 
bend at all because of pain and that he cannot do 
k. He indicated that he can ride in an auto "if I 
oo far," and if he can make frequent stops. He has 
ince attempting a short return to the mill after the 

Neither does it appear that he has actively sought

Claimant testified that during the summer of 1985 he 
took a fishing trip to Crane Prairie Reservoir in the Cascade 
Mountains. He stated that it was necessary for him to stop his 
motor home and rest every 40 to 50 miles. He further indicated 
that he never drives if there is someone with him who can do the

-424-



driving. He indicated that he avoids heights because of balance 
problems, does not bend or jump, and does no carpentry work 
because of pain. He stated that he cannot climb and cannot reach 
out in front of him.

m

The employer then produced the testimony of Mr. Pearne, 
a private investigator, retained by the employer to conduct 
surveillance of claimant during the summer and fall of 1985. 
Pearne's surveillance covered several days during the period. 
According to Pearne, claimant was generally actively engaged in 
various tasks during the time he was observed, Pearne testified 
that claimant engaged in the following activities during the 
period of investigation: He drove his travel home 218 miles from
Coos Bay to Crane Prairie Reservoir, making only one stop for 
lunch and a second brief stop to confer with another driver. He 
assisted in positioning a boat used for fishing near the 
reservoir. He performed carpentry work on a utility trailer at 
his home, using hammers, nails and saws, once working for an hour 
and forty minutes without a break. He used a gasoline-powered 
weed trimmer around his premises. He used a broom to sweep the 
area around his house and garage for approximately 35 minutes 
without a break. He went under his porch to do carpentry repairs 
and was observed carrying two ten foot planks and sheets of 
plywood across his yard.

The investigator also produced two unedited surveillance 
films of claimant engaged in various activities. In one film, he 
is seen jumping down onto a trailer hitch in an attempt to get it 
properly seated. He is seen at work on the utility trailer, 
hammering nails with no apparent difficulty. He is observed 
carrying what appears to be a barrel with another man. Claimant 
later explained that the barrel contained dirt and weighed 
approximately 50 pounds. Claimant is seen using the weed trimmer 
and climbing a side hill near his home to do trimming. He is seen 
on top of his travel home, securing a boat to the roof.

The films do not depict a man who can complete tasks in 
a vigorous fashion. They do, however, depict someone who is 
active'and who is obviously capable of doing a number of physical 
tasks. We find claimant's testimony and the rather severe 
physical restrictions suggested by Dr. Lindsay to be somewhat 
inconsistent with the level of claimant's activity depicted in the 
surveillance films. We agree with Ms. Shell's opinion that 
claimant likely can work part-time. Accordingly, claimant has not 
proved that he is permanently and totally disabled, as that phrase 
is used in ORS 656.206(1).

Although claimant is not permanently totally disabled, 
we find that he is entitled to an increased award of unscheduled 
disability over the 50 percent provided by way of the December 
1984 Determination Order. After considering claimant's age, 
education, work history, physical impairment, preexisting 
disabilities and other social and vocational factors, we find that 
he will be adequately compensated by an award of 75 percent 
unscheduled permanent partial disability. This award is in lieu 
of and not in addition to any previous award or awards. The 
insurer is allowed to offset award payments made to date against 
the 75 percent granted by this order.

ORDER
The Referee's order dated May 30, 1986, as amended on
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June 11, 1986 and adhered to on reconsideration on September 8, 
1986, is reversed. In lieu of the Referee's award of permanent 
total disability and not in addition to any previous awards, 
claimant is awarded 240 degrees for 75'percent unscheduled 
permanent partial disability. Claimant's attorney's fee shall be 
adjusted accordingly.

JAMES W. HAHN, Claimant 
Huffman, et al., Claimant's Attorneys 
Stoel, et al., Defense Attorneys

Reviewed by Board Members McMurdo and Lewis,

WCB 85-15376 
May 28, 1987 
Order on Review

The self-insured employer requests review of Referee 
Lipton's order, as adhered to on reconsideration, that:, (1) 
awarded claimant 192 degrees for 60 percent unscheduled permanent 
partial disability, in lieu of prior awards of 96 degrees for 30 
percent unscheduled disability for the left shoulder; and (2) 
denied the employer's request that the record be reopened for the 
taking of additional evidence. The issues are extent of 
unscheduled disability and the employer's request that the record 
be reopened. The employer requests that we remand this case to 
the Referee in the event that we affirm his award of unscheduled 
disability. We reverse the Referee's award.

Claimant is a former machinist who compensably injured 
his left shoulder in March 1981. Dr. Fry diagnosed a shoulder 
strain and impingement syndrome, for which claimanf underwent an • 
acromionectomy approximately six weeks after his injury. Prior to 
the injury, claimant had been treated for recurrent left shoulder 
pain. Following surgery, he returned to his pre-injury job, but 
experienced pain when lifting his arms above the shoulder level.
In July 1981, Dr. Fry suggested that claimant not do overhead 
work, although he added: "All-in-all, I believe he is getting
along quite well at this point."

In April 1982, claimant was examined by Dr. Puziss, an 
orthopedic surgeon. Puziss found claimant to .have "minimal" 
permanent impairment with respect to the left shoulder, although 
he agreed with Dr. Fry that claimant should not do overhead work 
with the left arm. Claimant was then seen by Dr. Platt, a 
neurologist whose studies showed no "significant neurologic 
components of the patient's complaints." A Determination Order 
issued on May 13, 1982, awarding claimant periods of temporary 
disability and 10 percent unscheduled permanent disability for the 
left shoulder.

Claimant thereafter continued to experience shoulder 
symptoms and was taken off work for a brief period in early 1983. 
He was then examined by Dr. Langston, an orthopedist, who opined 
that claimant's left shoulder impairment was in the "mild" range. 
Langston did not feel that further treatment was needed. Once 
claimant's claim was again closed/ a second Determination Order 
awarded an additional five percent unscheduled disability. 
Thereafter, claimant was referred for vocational assistance. He 
was ultimately reemployed by his employer as a machinist and 
model-maker technician.

By way of an April 27, 1984 Stipulated Order of 
Dismissal, claimant was awarded an additional 10 percent 
unscheduled disability. An October 18, 1985 Determination Order
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increased the award by another five percent, bringing the total 
award to 30 percent. Following yet another reopening, the claim 
was closed without an additional award of permanent disability. 
Claimant requested a hearing.

Claimant was the only witness at hearing. He testified 
that at the time of his injury, he was earning approximately 
^21,800 per year. At the time of the hearing, his salary was 
$21,000. He was 41 years of age, had a 12th grade education and 
two years of college credit. Although he testified that he was 
functionally illiterate upon graduation from high school, he 
achieved a 6th grade reading level through post-injury adult 
education. He drives a car and does his own auto repairs.
Claimant testified that a week before hearing, he had undergone a 
semi-annual performance review of his work. He characterized it 
as "great," describing the above-average quality and quantity of 
his work, as well as his "perfect" attendance.

The Referee found claimant's current employment "highly 
specialized," and arranged largely through the employer's 
cooperation. He also found claimant to suffer from "physical 
restrictions and educational deficits [that] significantly 
restrict his opportunities to perform jobs paying anything 
comparable to his present wage, much less his wage at injury," 
Based on these factors, the Referee doubled claimant's existing 
award, bringing his total award to 60 percent.

We find the Referee's award to have been excessive.
While claimant has clearly suffered permanent disability as a 
result of his compensable injury, we find that he was adequately 
compensated by the awards he had received prior to the hearing.
At 41, claimant is relatively young. While he has problems 
reading, he has a high school diploma and two years of 
post-graduation community college instruction. He was 
successfully employed at the time of the hearing in a job whose 
wage approximated that which he was earning at the time of his 
injury. There is no persuasive evidence that claimant's current 
job was specially created for him, and it is noteworthy that 
despite the employer’s 2,000 layoffs shortly before the hearing, 
claimant's position survived. These factors, coupled with the 
medical evidence that claimant's permanent impairment is "mild" at 
most, lead us to conclude that the 30 percent unscheduled 
disability awarded him prior to the hearing was adequate. The 
Referee's award of additional unscheduled disability will be 
reversed.

ORDER
The Referee's order dated September 10, 1986 is reversed

CLIFFORD L. HAINES, Claimant 
Pozzi, et al., Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney

Reviewed by Board Members McMu'rdo and Ferris.

WCB 85-14168 
May 28, 1987 
Order on Review

Claimant requests review of Referee Podnar's order that 
dismissed his hearing request for lack of jurisdiction. Claimant 
requests that: (1) the case be remanded to allow the Referee to 
hear all relevant evidence concerning jurisdiction; or (2) should 
we reverse the Referee's jurisdictional finding, the case be
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remanded for the taking of additional evidence concerning extent 
of unscheduled permanent disability, penalties and attorney fees. 
The issues are jurisdiction and remand.

In July and September 1983 claimant filed occupational 
disease claims for asbestos exposure against Kaiser Shipbuilding 
Company and Commercial Iron Works. SAIF Corporation, insurer for 
both employers, denied the claims. Claimant timely appealed the 
denials. In May 1984 SAIF entered into a stipulation with 
claimant that accepted the claim against Commercial Iron Works and 
dismissed the claim against Kaiser Shipbuilding.

On June 20, 
stating that claimant 
result of his occupat 
with the requirements 
right to request a de 
within one year of th 
requested and receive 
of the June 20, 1984 
copies of four differ 
had issuance dates of

1984 SAIF i 
had suffers 
ional diseas 
of ORS 656. 
termination 
e mailing da 
d discovery 
Notice of Cl 
ent Notices 
August 22,

ssued a Notice of Closure, 
d no permanent disability as a 
e. The notice fully complied 
268(3) and included claimant's 
from the Evaluation Division 
te. In July 1985 claimant 
from SAIF. In addition to a copy 
osure, the discovery contained 
of Closure. The four copies all 
1984 .

On July 26, 1985 claimant asked the Evaluation Division 
to issue a Determination Order concerning the August 1984 Notice 
of closure. Initially, the Evaluation Division denied the request 
as it had not been made within one year of the original June 20, 
1984 Notice of Closure. Subsequently, the Evaluation Division 
reconsidered its position and issued a Determination Order on 
November 8, 1985. The Determination Order awarded claimant 75 
percent unscheduled permanent disability. On March 5, 1986, a 
second Determination Order was issued rescinding the first. The 
new Determination Order stated that the correct date of the Notice
of Closure was June 20, 1984 and that the request for review was 
beyond one year. Consequently, the Evaluation Division concluded 
that it lacked jurisdiction.

Claimant sought penalties and attorney fees for improper 
claims processing and additional unscheduled permanent disability 
beyond that awarded by the November 8, 1985 Determination Order. 
SAIF moved to dismiss claimant's request for hearing, contending 
that the November 8, 1985 Determination Order was invalid and that 
the Referee lacked jurisdiction.

After hearing 
requested information fr 
acknowledged that claima 
August 22, 1984 Notices 
only after his attorney 
Consequently, the Refere 
Notice of Closure was va 
present additional evide 
dismissed the hearing, 
hearing room. The recor 
offer of proof.

the first witnes 
om the parties, 
nt had never dir 
of Closure. Cla 
received discove 
e concluded that 
lid. Despite cl 
nee, the Referee 
Following the ru 
d was left open

s testify, the Referee 
The attorneys 
ectly received any of the 
imant knew of the notices 
ry from SAIF in July 1985.
only the June 20, 1984 
aimant's request to 
granted SAIF's motion and 
ling, the Referee left the 
for claimant to make an

Without the aid of a Referee, the parties presented 
additional evidence from numerous witnesses. The testimony 
focused on the source of the altered Notices of Closure. A 
thorough review of the testimony indicates that the altered copies 
were neither new nor amended Notices of Closure. Further, the 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ -42S-
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evidence suggests that the alterations were made by the Compliance 
Division, after' re'ceipt of its copy of the June 20, 1984 Notice of 
Closure.

V^e agree that the Referee erred in not allowing claimant 
to present all relevant evidence concerning the source of the 
Notices of Closure. We also acknowledge that the Referee should 
have remained at the hearing to rule on evidentiary matters 
arising from the testimony of the subsequent witnesses, after 
allowing claimant to make .an offer of proof. . However, claimant 
was able to fully present all evidence regarding the Notices of 
Closure. . After the close of hearing, SAIF submitted an additional 
exhibit and affidavit for supplemental inclusion in the record.
The affidavit and supplemental exhibit were not properly submitted 
and therefore have not been considered on review. Furthermore, 
after considering the record in its. entirety, we conclude that the 
record is sufficiently developed that remand is not necessary.
See ORS 656.295(5). . ,

On, the merits, we agree with the Referee that only the 
June 20, 1984 Notice of Closure was valid. Consequently, the 
Referee properly granted SAIF's motion to dismiss.

ORS 656.268(3) states that "[t]he insurer or 
self-insured employer shall issue a notice of closure of such a 
claim to the worker and to the Workers’ Compensation Department." 
Only the June 20, 1984 Notice of Closure was sent to claimant as 
provided by statute. Further, no evidence was presented that 
claimant's claim was ever reopened or an amended Notice of Closure 
issued after June 20, 1984. As a result, the altered copies of 
the Notices of Closure were not valid and claimant had only until 
June 20, 1985 to request a Determination Order. Since the request 
for a Determination Order was not made until July 1985, the 
resulting November 8, 1985 Determination Order was invalid. 
Consequently, the Referee properly granted SAIF's motion to 
dismiss.

Claimant asser 
of Closure is valid, SAI 
the claim to the Evaluat 
as claimant had apparent 
656.262(12) only applies 
subsequently become disa 
(1986). Here, claimant' 
by the May 1984 stipulat 
656.283(3) with the June 
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ts that even if 
F still had an a 
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to claims that 

bling. See Davi 
s claim was acce 
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20, 1984 Notice 

om June 20, 1984

the June 20, 1984 Notice 
ffirmative duty to submit 
rsuant to ORS 656,262(12) 
ility. However, ORS 
are nondisabling and 
son V. SAIF, 80 Or App 541 

a disabling injury 
pursuant to ORS 

Thus, 
that

pted as 
closed 
of Closure, 
to challenge

ORDER
The Referee's order date June 27, 1986, as supplemented, 

is affirmed.
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ROY J. HOLLOWAY, Claimant WCB 85-09258 & 85-05017
WILFORD MAIN dba WILFORD L. MAIN TRUCKING, Employer May 28, 1987
W.D. Bates, Claimant's Attorney Order on Review
David C. Force, Attorney
Lester Huntsinger (SAIF), Defense Attorney
Carl Davis, Ass't. Attorney General ^

Reviewed by Board Members Lewis and McMurdo.
Wilford L. Main (Main), doing business as Wilford L. 

Main Trucking, the noncomplying employer, requests review of that 
portion of Referee Myers' order that dismissed his request for 
hearing for lack of jurisdiction. On review. Main contends that 
the Referee had jurisdiction to grant his request to prohibit the 
Workers' Compensation Department from seeking reimbursement from 
him pursuant to OR£ 656.054(3).

The Workers' Compensation Department has requested that 
this matter be remanded for hearing. V7e deny the request. After 
conducting our de novo review, we find that the record has not 
been "improperly, incompletely or otherwise insufficiently 
developed." ORS 656.295(5). Furthermore, it has not been shown 
that material evidence was unobtainable with due diligence before 
the hearing. Delfina P. Lopez, 37 Van Natta 164, 170 (1985).

We affirm the order of the Referee with the following 
supplementation.

The Board
decide all cases, di 
concerning a claim u 
conducting such othe 
prescribed by law. 
authorized to determ 
"a worker's right to 
are directly in issu 
Bottling Co., 62 Or 
employer is entitled 
compensability.of a 
behalf. OAR 436-80-

and the Hearings Division are empowered to 
sputes and controversies regarding matters 
nder ORS 656.001 to 656.794, and for 
r hearings and proceedings as may be 
ORS 656.708(3); 656.726(2). The Board is also 
ine those matters concerning a claim in which 
receive compensation, or the amount thereof, 

e." ORS 656.704(3); Petshow v. Portland 
App 614, 617 (1983). Finally, a noncomplying 
to request a hearing to challenge the 

claim accepted by the SAIF Corporation on its 
060(l)(c), (d).

Main did not challenge the order issued by the Workers' 
Compensation Department which found him to be a noncomplying 
employer. Since this order became final by operation of law, he 
cannot dispute its ultimate findings. However, Main did avail 
himself of his right to request a hearing concerning SAIP's 
acceptance of the claim. Yet, since his objection was more than 
60 days from the date the claim was referred to SAIF,.his 
retroactive denial would be permissible only if SAIF's acceptance 
had been prompted by the illegal activities referred to in Bauman 
V. SAIF, 295 Or 788 (1983). See Stephen L. Dokey, 38 Van Natta 
1560 (1986).

Thus, Main was furnished an opportunity to contest the 
claim's compensability. However, because of SAIF's prior 
acceptance, he was required to prove that the approval resulted 
from fraud, misrepresentation, or illegal activity. See Bauman v. 
SAIF, supra; Stephen L. Dokey, supra. Inasmuch as the record does 
not establish that SAIF's acceptance was attributable to any of 
these illegal activities, the claim is considered compensable as a 
matter of law.



Admittedly, Main’s burden of proof was complicated by 
SAIF's apparently dilatory claims processing. Furthermore, we are 
mindful of the potential due process ramifications which arise 
from this situation. Yet, as we stated in Pokey, Bauman does not 
distinguish between retroactive denials made by private insurers 
and those made by insurers assigned by operation of law. 
Accordingly, we conclude that we must apply Bauman to this case as 
we would any other.

Contending that SAIF's claims processing effectively 
revoked his rights to contest the claim's compensability. Main 
requested an order prohibiting the Department from seeking 
reimbursement pursuant to ORS 656.054(3). The Referee correctly 
held that the Hearings Division lacked jurisdiction to consider 
this request. Once the Department's noncompliance order became 
final and the claim was referred to SAIF, it assumed 
responsibility for all processing matters. See ORS 656.054(1). 
Therefore, we conclude that Main is foreclosed from raising 
objections to SAIF's processing decision in this forum. However, 
the reasonableness of SAIF's administrative costs could eventually 
be litigated through civil proceedings should the Director 
subsequently attempt to recover these costs. See ORS 656.054(3).

herein,
The Referee's 

is affirmed.

ORDER
order dated June 10, 1986, as supplemented

RICHARD 
Emmons, 
Merrily

G.
et

KASPER, Claimant 
al.. Claimant's Attorneys

McCabe (SAIF), Defense Attorney
Reviewed by the Board en banc

WCB 84-08210 
May 28, 1987 
Order on Review

The SAIF Corporation requests review of Referee Howell's 
order that: (1) set aside the disputed claim settlement portion 
of a stipulation agreement; and (2) set aside its denial of 
claimant's aggravation claim for a back condition. On review,
SAIF contends that the settlement should be reinstated and that 
claimant's compensable condition has not worsened. We agree and 
reverse.

Claimant was 55 years of age at the time of hearing. He 
has a lengthy history of back problems, dating from 1952. In 
1962, he suffered a low back injury while working for a prior 
employer. This injury resulted in a low back fusion, for which he 
received permanent disability equivalent to 65 percent of an arm. 
By 1974, claimant was suffering from degenerative changes in the cervical and lumbar spine. In July 1974, he was injured in a 
motor vehicle accident while working for a previous employer. 
Following conservative treatment, he received 15 percent 
unscheduled permanent disability for his cervical and dorsal spine 
by virtue of an October 1976 stipulation..

In 1977 claimant began working for SAIF's insured as a 
truck driver. He continued to receive periodic chiropractic 
treatments from Dr. Schmidt. In December 1980 and March 1981, 
claimant filed claims concerning his back and neck pain. A 
hearing concerning the claims was convened in February 1982.
After consolidating the two claims, a prior Referee found SAIF
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responsible. The Referee stated that the degeneration in 
claimant's cervical, dorsal, and lumbar spine had been accelerated 
by his work exposure for SAIF's insured. In reaching this 
decision, the Referee was persuaded by Dr, Schmidt's opinion that 
the symptoms of claimant's preexisting condition had worsened.

In May 1982, claimant was examined by a panel of 
physicians from BBV Medical Services. In the panel's opinion, 
claimant's symptoms were a natural progression of his preexisting 
osteoarthritis and a residual of his prior injuries and fusion.
The panel concluded that claimant's permanent disability would 
persist because of his on-going arthritic problem. Dr. Schmidt 
generally concurred with the panel's report.

A June 1982 Determination Order closed the claim, 
awarding claimant 10 percent unscheduled permanent disability for 
his low back. Claimant briefly returned to work. However, his 
symptoms soon increased, prompting Dr. Schmidt to take him off 
work.

In November 1982 Dr. Degge, orthopedist, performed an 
independent medical examination. Concluding that claimant's 
recent exacerbation represented a low back strain which had 
resolved. Dr. Degge attributed the ongoing symptoms to the 
progression of degenerative arthritis throughout the cervical, 
dorsal, and lumbar areas. In Dr. Degge's opinion, no increase in 
claimant's permanent disability award was indicated, although the 
total loss of lower back function was moderately severe due to the 
degenerative arthritic condition.

Thereafter, SAIF denied claimant's aggravation claim. 
Yet, by virtue of a March 1983 stipulation, the claim was reopened 
and claimant's appeal from the June 1982 Determination Order was 
dismissed.

In April 1983 claimant was examined by Dr. Tilden, 
chiropractor. Dr. Tilden essentially agreed with Dr. Degge's 
assessment. In Dr. Tilden’s opinion, claimant's symptoms were 
entirely related to his ongoing degenerative joint disease. 
Furthermore, Dr. Tilden concluded that claimant’s arthritic 
condition had not been materially worsened as a result of his 1980 
compensable injury.

Dr. Schmidt did not agree with the reports of Drs. Degge 
and Tilden. Specifically, Dr. Schmidt opined that claimant's 
problem was definitely related to his occupation and the multiple 
injuries that he had sustained. In addition. Dr. Schmidt did not 
recommend that claimant return to work, even in a modified 
position.

The claim was reclosed in May 1983, 
no additional permanent disability award. He 
work and continued to treat with Dr. Schmidt.

Claimant received 
did not return to

In August 1983 claimant was examined by Dr. Burr, 
orthopedist. Claimant attributed his 1962 low back fusion to a 
1960 truck-train accident. He also mentioned a 1969 incident, 
where a heavy weight had dropped on his shoulders causing upper 
shoulder and neck pain. Claimant related his 1981 problems to 
driving on logging roads in a "bad cab." Dr. Burr diagnosed 
degenerative arthritis in the cervical and lumbar spine. In
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Dr. Burr's opinion, claimant's symptoms were due to this arthritic 
condition. Thereafter, SAIF denied responsibility for claimant's 
osteoarthritis.

In February 1984, at Dr. Schmidt's request, claimant was 
examined by Dr. Cash, chiropractor. Dr. Cash reported that 
claimant suffered from a degenerative joint condition and 
arthritic syndrome. Dr. Cash opined that this condition had been 
materially worsened by claimant's 1980 and 1981 truck driving 
activities and low back incidents. Consequently, Dr. Cash 
concluded that a portion of claimant's ongoing pain syndrome was 
attributable to his compensable claim.

In March 1984 the parties entered into a "Settlement 
Stipulation." The parties acknowledged that a bona fide dispute 
existed concerning the compensability of claimant's 
osteoarthritis. Therefore, in return for $7,720, claimant agreed 
that SAIF's denial remained in full force and effect.
Furthermore, claimant agreed that he would be responsible for 
medical treatment for his osteoarthritic condition, both in the 
past and in the future. However, the parties agreed that SAIF 
remained responsible for any conditions related to the 1980 
compensable injury. Finally, in return for the dismissal of his 
request for hearing concerning the May 1983 Determination Order, 
claimant received 40 percent unscheduled permanent disability for 
his low back.

Within one month of this agreement. Dr. Schmidt reportec 
that claimant's low back pain had increased. Dr. Schmidt related 
this "aggravation" to claimant's 1980 industrial injury. In Apri] 
1984 Dr. Cash reexamined claimant. Contrary to his February 1984 
report. Dr. Cash attributed claimant's discomfort to a 
biomechanical imbalance rather than an arthritic syndrome.
Dr. Cash did not discuss the relationship, if any, between 
claimant's discomfort and the compensable injury.

In July 1984 Dr. Rosenbaum performed an independent 
medical examination. Claimant's condition was diagnosed as 
degenerative osteoarthritis of the cervical, lumbar, and dorsal 
spine. Finding no evidence that claimant's preexisting arthritis 
had been worsened by the July 1980 injury. Dr. Rosenbaum concludec
that claimant's current condition and ongoing treatment were 
entirely the result of the natural.progression of his arthritis.
In addition, Dr. Rosenbaum opined that there had been no change ir 
claimant's arthritic disease since the March 1984 settlement.

Thereafter, SAIF denied responsibility for claimant's 
aggravation claim. Relying on its October 1983 denial and the 
March 1984 settlement, SAIF contended that claimant's current 
treatment was related to the noncompensable osteoarthritis.

In September 
condition' "did indeed 
on 3-13-83 [sic]." Dr 
compensable injury had 
further aggravation to 
opinions. Dr. Schmidt 
episodes were related 
than to osteoarthritis

1984 Dr. Schmidt opined that claimant's 
worsen following his compensation agreement 
. Schmidt further concluded that claimant's 
compounded his previous problem and caused 
the spine. Contrary to his earlier 

later stated that claimant's recent acute 
to irritations to the nerve roots rather
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In February 1985 claimant was examined by Dr. Llewellyn, 
chiropractor. Dr. Llewellyn concluded that claimant was suffering 
from a degenerative process which was a by-product of his multiple 
low back injuries. However, in Dr. Llewellyn's opinion, this 
degeneration was not the cause of claimant’s need for treatment. 
Rather, claimant's•severe low back impairment and continued need 
for treatment was attributable to his 1980-81 industrial injuries.

claimant's 
Thus, the 
settlement 
was invali 
of the Mar 
that wheth 
employment 
claim was

The Referee found 
work worsened hi 

Referee concluded 
attempted to set 

d. Consequently, 
ch 1984 stipulati 
er claimant's ost 
and whether that 

a viable issue of

that 
s pree that 
tie a 
the d 

on was 
eoarth 
condi 
fact.

the prior Referee had held that 
xisting degenerative condition, 
to the extent the March 1984 
dispute concerning that issue, it 
isputed claim settlement portion 
set aside. The Referee reasoned 

ritis remained related to his 
tion supported an aggravation

Turning to the aggravation claim, the Referee had "very 
serious reservations" concerning the apparent reversals of opinion 
contained in the recent reports of Drs. Cash and Schmidt.
However, the contrary opinions, which attributed claimant's 
symptoms to his degenerative condition, were based on the premise 
that claimant's arthritis was unrelated to the compensable 
injury. The Referee reasoned that this premise had been 
contradicted by the prior Referee's findings. Accordingly, the 
Referee was "forced to find that a preponderance of the evidence 
as a whole shows that claimant's condition worsened as a result 
either of his ^industrial strain or his industrially 
advanced/accelerated degenerative condition."

In any case where there is a bona fide dispute over 
compensability of a claim, the parties may, with the approval of a 
Referee, the Board or the court, by agreement make such 
disposition of the claim as is considered reasonable. ORS 
656.289(4). The legislature must have intended that we exercise 
our own independent judgment in determining whether a bona fide 
dispute over compensability exists between the parties. Arlie 
Johns, 32 Van Natta 88 (1981), aff'd mem. 58 Or App 534 (1982),
We regard vacating prior settlements to be an extraordinary remedy 
to be granted sparingly only in the most extreme situations. Mary 
Lou Claypool, 34 Van Natta 943, 946 (1982); James Leppe, 31 Van 
Natta 130 (1981 ) .

The record fails to establish that the dispute settled 
by the March 1984 settlement was not bona fide. See Roberts v. 
VJillamette Industries, 82 Or App 188 (1986 ) Consequently, we
Conclude that the disputed claim settlement should not have been 
set aside.

The prior Referee was persuaded that claimant's work 
exposure had worsened his preexisting degenerative condition in 
that the condition's symptoms had been accelerated. Thus, 
claimant's then-existing symptoms from his preexisting condition 
were found attributable to his compensable claim for "neck and 
lower back pain." This conclusion did not formally resolve SAIF's 
continuing responsibility for claimant's underlying degenerative 
condition or its symptoms. Moreover, the Referee's finding did 
not foreclose the theoretical possibility that a future issue 
would arise regarding whether the compensable injury remained a 
material contributing cause of claimant's symptoms from his

-434-



9

#

preexisting degenerative condition. 
Or App 168, 172-73 (1984 ) .

See e,g., Aldrich v. SAIF, 7J

The aforementioned issue apparently arose and eventually 
culminated in the March 1984 disputed claim settlement. Pursuant 
to the settlement's terms, SAIF did not forsake its continuing 
responsibility for conditions materially related to claimant's 
compensable claim. Instead, the parties stipulated that the past^ 
present, and future symptoms attributable to claimant's 
preexisting osteoarthritic condition were not materially related 
to his compensable 1980 claim.

We turn to the aggravation claim. To establish a claim 
for aggravation, claimant must prove that the condition resulting 
from his compensable injury has worsened since the last award or 
arrangement of compensation. ORS 656.273(1). Claimant is not 
required to prove a worsening of his underlying condition, as 
opposed to symptoms. Consolidated Freightways v. Foushee, 78 Or 
App 509, rev den 301 Or 338 ( 1986 ). However, hV is required to 
prove that this flare-up of symptomatic pain rendered him more 
disabled than he was at the time of the last arrangement of 
compensation. ORS 656.273; Smith v. SAIF, 302 Or 396 (1986); 
Gwynn v. SAIF, 84 Or App 67 (1987),

Following our de novo review of the medical and lay 
evidence, we are not persuaded that claimant's condition resulting 
from his 1980 compensable injury has worsened since the March 1984 
arrangement of compensation. The preponderance of the persuasive 
medical evidence suggests that claimant's current condition is 
attributable to his underlying osteoarthritic condition. As 
discussed above, this condition is not compensable. Furthermore, 
assuming for the sake of argument that claimant's current symptoms 
are related to his compensable injury, we find that this episode 
merely represents a recurrence of symptoms which was anticipated 
at the time of the last arrangement of compensation. Accordingly, 
we conclude that his aggravation claim is not compensable.

ORDER
The Referee's orders dated May 28, 1985 and June 18, 

1985 are reversed. The March 16, 1984 "Stipulated Settlement" is 
reinstated in its entirety. The SAIF Corporation's July 26, 1984 
denial is reinstated and upheld.

Board Member Lewis Dissenting:
I respectfully dissent.
Claimant suffered an injury on July 15, 1980 for which 

he filed a claim. The claim was initially denied. In February 
1982, the denial was set aside. In his Opinion and Order the 
Referee stated "(t]here seems little doubt that the claimant's 
multiple back injuries have caused or accelerated the conditions 
he now has: spondylosis', osteoarthritis and degenerative disc,
disease." He further stated "I am persuaded . . . that the 
degeneration in the claimant's back -- in the cervical, dorsal anc 
lumbar areas -- was accelerated by the claimant's work for Santian 
[employer] in 1980 and in March 1981." The Referee's 1982 order 
left no room for subsequent speculation concerning the 
compensability of claimant's osteoarthritis condition. The order 
was not appealed. -435-



A worker cannot release any rights under ORS 656.001 to 
ORS 656.794. ORS 656.236(1). However, "in any case where there 
is a bona fide dispute over compensability of a claim, the parties 
may, with the approval of a referee, the board or the court, by 
agreement make such disposition of the claim as is considered 
reasonable." ORS 656.289(4).

Like the Referee, I am unable to conclude that a bona 
fide dispute over the compensability of claimant’s osteoarthritis 
condition could exist in light of the February 1982 Opinion and 
Order. I conclude that the May 1984 "Settlement and Stipulation" 
was a release not permitted by ORS 656.236(1), Consequently, with 
regard to the compensability of the osteoarthritis condition, the 
Referee correctly found the settlement invalid.

Further, the majority's reliance on Roberts v.
Willamette Industries, 82 Or App 1 
dispute is misplaced. In Roberts, 
for which the insurer paid benefit 
received a Determination Order awa 
disability. However, at least one 
claimant's compensable back injury 
resolved causing no permanent disa 
compensability of a portion of cla 
denial, the parties entered into a 
the compensability of the majority 
the original back sprain specifics 
Significantly, a dispute existed a 
made regarding the extent or perma

88 (1986) to find a bona fide 
claimant suffered a back injury 

s. Subsequently, claimant 
rding permanent total 
physician reported that 
was merely a sprain that 
bility. The insurer denied the 
imant's claim. Based on this 
settlement that disputed out 
of claimant's claim. However, 
lly remained compensable, 
s no determination had ever been 
nency of claimant's back injury.

Here, unlike Roberts, a determination was made by a 
Referee that claimant's osteoarthritis and degenerative back 
condition was compensable. Therefore, claimant could not enter 
into an agreement releasing his rights for benefits with regard, to 
that condition.

I would affirm the well reasoned order of the Referee.

RITA MITCHELL, Claimant 
Dorothee Moore & Marvin Rhine dba 
FREELOADER TAVERN, Employee 
Charles Maier, Claimant's Attorney 
Jeff Gerner (SAIF), Defense Attorney 
Carl Davis, Ass't. Attorney General

Reviewed by Board Members

WCB 85-15344 & 85-14563 
May 28, 1987 
Order on Review

Ferris and McMurdo.
requests review of Referee 
its hearing request concerning

The noncomplying employer 
Foster's order that: (1) dismissed
the issue of whether claimant sustained a compensable low back 
injury; and (2) increased claimant's award of unscheduled 
permanent partial disability for this injury from the 10 percent 
(32 degrees) granted by Determination Order to 25 percent (80 
degrees). On review, the issues are jurisdiction, compensability 
and extent of disability. The parties have filed no briefs.

Following our de novo review of the record, we agree 
with the Referee's conclusion that the noncomplying employer's 
objection to the SAIF Corporation's prior acceptance of the claim, 
which was raised more than 60 days from the date the claim was
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referred to SAIF, would be permissible only if the acceptance had 
been prompted by the illegal activities referred to in Bauman v. 
SAIF, 295 Or 788 (1983). See Stephen L, Pokey, 38 Van Natta 1560 
(1986). Accordingly, with the aforementioned clarification, the 
Board affirms the order of the Referee.

Although the parties filed no briefs, claimant's 
attorney shall be awarded a nominal attorney fee for technically 
prevailing against the noncomplying employer's request for review 
See ORS 656.382(2); Myron W. Rencehausen, 39 Van Natta 56 (1987).

ORDER

Claimant 
the SAIF

The Referee's order dated August 11, 1986 is affirmed, 
s attorney is awarded $100 on Board review, to be paid by 
Corporation on behalf of the noncomplying employer.

NANCY J. SCHELIN, Claimant 
Francesconi & Cash, Claimant's Attorneys 
Gail Gage (SAIF), Defense Attorney 
Roberts, etial., Defense Attorneys

The self-insured employer and 
moved the Board for an order dismissing 
review on the ground that a copy of the

WCB 86-09012 & 86-09011 
May 28, 1987 
Order of.Dismissal

mailed to the parties. The motion is granted.

the SAIF Corporation have 
claimant's request for Boarc 
request was not timely

The Referee's order issued March 18, 1987. A request for 
Board review was timely mailed on April 16, 1987. The Board 
received the request on April 17, 1987. Neither an acknowledgement 
of service nor a certificate of personal service by mail was 
provided with the request. A computer generated letter 
acknowledging the request for Board review was mailed to the parties 
on April 21, 1987. This was the employer's and SAIF's first notice 
of the request for review.

A Referee's order is final unless, within 30 days after 
the date on which a copy of the order is mailed to the parties, one 
of the parties requests Board review under ORS 656.295. ORS 
656.289(3). Requests for Board review shall be mailed to the Board 
and copies of the request shall be mailed to all parties to the 
proceeding before the Referee. ORS 656.295(2).

(1983 ) 
that s 
notice 
reques 
sent t 
court 
which 
30 day 
insure 
found

In Argonaut Insurance Co. v. King, 63 Or App 847, 852 
, the court held that "compliance with ORS 656.295 requires 
tatutory notice of the request for review be mailed or actual 
be received within the statutory period." In King, the 

t for review was timely, but copies of the request were never 
o the other parties. The "actual notice* referred to by the 
was the Board's computer generated acknowledgement letter, 
the evidence established was received by the insurer more than 
s after the Referee's order was mailed. Inasmuch as the 
r's notice of the request for review was untimely, the court 
that the Board lacked jurisdiction to consider the appeal.

Here, neither the employer nor SAIF was provided a copy o 
the request for Board review. Moreover, neither party received 
actual knowledge of the request within the statutorily required 
30-day period. Consequently, we lack jurisdiction to review the 
Referee's order, which has become final by operation of law. See 
ORS 656.289(3).
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We are mindful that claimant was apparently unrepresented 
by counsel when she requested Board review. We further realize that 
an unrepresented party is not expected to be familiar with 
administrative and procedural requirements of the Workers' 
Compensation Law. However, we are not free to relax a 
jurisdictional requirement, particularly in view of Argonaut 
Insurance Co, v. King, supra. Alfred F, Puglisi, 39 Van Natta 310
(1987); Julio P, Lopez, 38 Van Natta 862 (1986)

Accordingly, the request for Board review is dismissed.
IT IS SO ORDERED.

BENNY 
Coons 
Davis,

WCB 84-02040 & 85-08209 
May 28, 1987 
Order of Dismissal

F. SEAY, Claimant 
& Cole, Claimant's Attorneys 
Bostwick, et al,, Defense Attorneys
The insurer requested Board review of Referee Quillinan's 

amended order and Order on Reconsideration in WCB Case Nos. 84-02040 
and 85-08209, The parties have submitted for our approval a proposed 
Disputed Claim Settlement. The settlement is designed to resolve the 
issues currently raised or raisable on Board review. In addition, the 
parties have agreed to resolve the issues presently pending before the 
Hearings Division in WCB Case Nos. 86-15994 and 87-01525.

In consideration of the insurer's promise to pay a stated 
sum, claimant has agreed to withdraw his two 1984 claims which form 
the basis of the issues raised or raisable in the current request for 
Board review. We have approved the parties' settlement, thereby fully 
and finally settling this matter. Those portions of the settlement 
which concern the pending hearing requests have been forwarded to the 
Hearings Division for consideration by a Referee. Accordingly, the 
request for Board review is dismissed with prejudice.

m
IT IS SO ORDERED.

BRIAN J. SHAW, Claimant
Blyth, et al.. Claimant's Attorneys
SAIF Corp Legal, Defense Attorney

• Reviewed by Board Members

WCB 85-07440 
May 28, 1987 
Order on Review

Ferris and McMurdo.
Claimant requests review of those portions of Referee 

Shebley's order that: (1) found claimant's claim to have been 
properly closed by the March 28, 1984 Determination Order; and (2) 
affirmed the Determination Order awards of 80 degrees for 25 percent 
unscheduled permanent partial disability for the right shoulder and 
9.6 degrees for five percent scheduled disability for the right 
arm. In addition, claimant asserts entitlement to medical services 
for the right arm. The Referee's order did not address that issue.

We affirm the Referee's order with the following comment.
The Referee did not address, and could not have addressed, the issue 
of claimant's entitlement to medical services for the right arm 
because the issue was not raised at hearing. We will not consider ^ it on review. See e.g., Jerry Ussery, 37 Van Natta 1642 (1985). ^

ORDER
The Referee's order dated September 2, 1986 is affirmed.
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ANNELIESE SOMMERS, Claimant
Pozzi, et al., Claimant's Attorneys
Thomas Johnson (SAIF), Defense Attorney

VJCB 85-01458 
May 28, 1987 
Order on Review

Reviewed by Board Members Ferris and McMurdo.
The SAIF Corporation requests review of Referee Galton's 

order that granted claimant an award of permanent total disability 
in lieu of an award by Determination Order ofj25 percent (80 
degrees) unscheduled permanent partial disability for her low 
back, neck and psychological conditions. The issue is extent of 
permanent disability, including permanent total disability.

Claimant compensably injured her 
May 26, 1981 when she tripped and fell bac 
one end of a heavy wooden panel over her h 
treatment initially from Dr. Hebert, a chi 
Dr. Melnick, a family practitioner. She c 
back pain with tingling and other neurolog 
lower extremities. Dr. Melnick diagnosed 
low back strain and ordered an EMG to rule 
pathology. The EMG was normal. Conservat 
continued and claimant continued to compla 
neck pain.

low back and neck on 
kwards while carrying 
ead. Claimant sought 
ropractor, and then fron 
omplained of severe low 
ical symptoms in her 
an acute cervical and 
out more serious 

ive treatment was 
in of severe back and

In late June 1981, Dr. Hebert reported that he thought 
claimant's condition was being exacerbated by what he termed "the 
stress of her home environment." Claimant lived with her husband 
and four sons in a large home in a rural setting on approximately 
one acre of land. Claimant had been raised in Holland in a 
regimented environment and had a rigid conception of how her 
household should be run. She bought food in bulk and cooked 
nearly everything, including bread, from scratch. She maintained 
a large garden and canned, froze and sun-dried her own 
vegetables. She tended a number of animals including chickens and 
a goat. She insisted that her family eat meals in relatively 
formal fashion at a table covered with a linen tablecloth and set 
with full place settings. She washed and dried all dishes by hand 
immediately after each meal. She scrubbed the floors and washed 
the windows by hand on a weekly basis. She bought only cotton and 
wool clothes for her family and washed, air-dried and ironed the 
clothes at least once per week. Claimant attempted to maintain 
this rigorous schedule after her injury. Dr. Hebert thought that 
"a more controlled environment" would be conducive to claimant's 
recuperation and recommended an orthopedic evaluation of 
claimant's condition. SAIF assigned a registered nurse to provide 
home care for claimant and. scheduled an appointment with the 
Orthopaedic Consultants.

The notes recorded by the registered.nurse indicate that 
claimant had some misconceptions concerning the nature of the 
workers' compensation system. At one point, claimant requested 
that she be sent on a cruise at SAIF's expense. On another 
occasion, claimant requested that she be flown to Holland to be 
with her mother or that her mother be flown from Holland to 
Oregon. The nurse's notes and later medical reports also indicate 
that claimant exhibited a strong desire to control the nature and 
course of her medical treatment. Claimant refused medications, 
ignored the advice of her doctors, resisted the taking of x-rays 
and failed to cooperate during physical examinations.
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Claimant was examined by a panel of the Orthopaedic 
Consultants in September 1981. The panel diagnosed resolving 
cervical and lumbar strains and noted functional interference 
during the examination. A psychological evaluation was 
recommended.

Claimant was examined by a neurologist. Dr. Smith, in 
October 1981. Dr. Smith diagnosed cervical and low back strains 
with the possibility of a herniated disc at L4-5 or L5-S1, 
myofascial pain syndrome involving the neck and low back, muscle 
contraction headaches, right-sided muscular weakness and reactive 
depression, all related to claimant's industrial injury.
Dr. Smith thereafter became claimant's treating physician.

Later in October 1981, claimant was examined by a 
psychiatrist. Dr. Stolzberg, at SAIF's request. Claimant 
complained of back pain, headaches and a depressed mood and again 
requested that SAIF fly her to Holland so that she could be with 
her mother. After interviewing claimant and administering 
psychological tests. Dr, Stolzberg concluded that claimant had 
"life-long neurotic problems revolving around dependency." She 
stated that claimant's ongoing physical complaints were 
accommodating these dependency needs and predicted that claimant 
would become entrenched in a disabled role. She recommended a 
course of psychotherapy.

Claimant began treating with a clinical psychologist.
Dr. Ude, in December 1981. Dr. Ude concluded that claimant was 
experiencing a "grief reaction" to the curtailment of her 
activities by her chronic pain syndrome and diagnosed depression. 
Dr. Ude began a series of counseling sessions designed to increase 
claimant's relaxation skills and enhance claimant's understanding 
of her situation.

Claimant was examined a second time by the Orthopaedic 
Consultants in April 1982. The panel found little objective 
evidence of pathology, but noted marked functional overlay'. The 
panel concluded that claimant was medically stationary and rated 
her permanent impairment as a result of the industrial accident as 
minimal for the low back and none for the neck.

Later the same day, claimant was reexamined by 
Dr. Stolzberg. Dr, Stolzberg recommended that claimant continue 
receiving psychotherapy for her long-standing personality 
problems, but stated that the claim could be closed because these 
personality problems had no causal connection to claimant's 
industrial injury. Dr. Stolzberg noted that claimant's treating 
psychologist. Dr. Ude, personally observed both the Orthopaedic 
Consultants examination and the examination by Dr. Stolzberg.
Dr. Ude later conceded in a letter to SAIF that she had assumed 
the role of an advocate for claimant.

Dr. Smith reviewed the Orthopaedic Consultants' report 
and agreed with its conclusions except to the extent that it found 
claimant medically stationary. Dr, Ude reviewed the report and 
stated that the panel had failed to recognize the true extent of 
claimant's physical limitations. She stated that claimant was 
fearful of traditional medical practices and was terrified that 
the panel would find something wrong with her that would require 
more examinations by doctors, more x-rays and perhaps even
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surgery. Claimant, therefore, had downplayed the frequency, 
duration and intensity of her symptoms during the examination.
Dr. Ude disagreed with the panel's conclusion that claimant was 
medically stationary. In a subsequent report. Dr. Ude also stated 
that claimant's psychological condition was not stationary and 
urged SAIF not to close the claim.

Claimant began receiving vocational assistance in early 
1982 and was soon at loggerheads with her vocational counselor. 
Claimant insisted that she be trained as a foreign language 
teacher, a goal which would require at least two years of 
schooling. The counselor told claimant that she was not eligible 
for such a lengthy training program under the administrative rules 
in force at the time, but agreed to recommend that claimant 
receive clerical training. Claimant became agitated, demanded 
that she be trained as a language teacher and insisted that the 
administrative rules did not apply to her.

Later in 1982, claimant changed her mind temporarily and 
demanded that she be trained as a registered nurse. When 
claimant's vocational counselor again stated that claimant was not 
eligible for such a lengthy training program under the 
administrative rules, claimant again became agitated and stated 
that she would not consider being "a typist." Soon thereafter, 
claimant threatened to "give up" if her desires were not met.

During late 1982, the vocational counselor began to 
consider closing claimant's vocational file for failure to 
cooperate. When this was brought to claimant's attention, 
claimant finally agreed to enroll in a clerical training program. 
Claimant began the program in January 1983, but continued to 
express bitterness that her desire to be a language teacher had 
not been realized and soon began to complain of increased back 
pain. In August 1983, Dr. Smith stated that claimant was unable 
to continue her clerical classes because of her complaints of back 
pain. The following month. Dr. Smith noted in a report to SAIF 
that claimant did not really want to become a clerk or secretary 
and suggested that something be done to accommodate claimant's 
desire for training as a language teacher. Claimant's vocational 
training program ultimately was terminated because of "medical 
problems."

In September 1983, claimant was evaluated at a pain 
center and was quite uncooperative with the staff. She refused to 
allow a physical examination, refused to take an MMPI and refused 
to answer many questions, stating that these procedures and 
questions were intrusions of her privacy. She repeatedly stated 
that she did not want to be at the pain center and that the 
insurer's funds would be better spent if applied toward her 
education as a language teacher. Dr. Yospe, the center's clinical 
psychologist noted in his report, "[Claimant] initially displayed 
many dramatic forms of pain behavior, but this lessened 
considerably as she became more engrossed in the interview." At 
one point in his report, the pain center director, Dr. Seres, 
commented: "We have a distinct feeling that one of the patient's 
major goal [sic] seems to be to defeat authority rather than to 
deal constructively with her problems. This is not seen as a 
psychological illness, but clearly actively defeats any efforts 
for trying to help her." Claimant was discharged as unsuitable 
for pain center treatment.

In December 1983, Dr. Smith stated that claimant was
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nearing a medically stationary status, but indicated that he would 
like to examine her once more before making a final 
determination. In March 1984, Dr. Smith reported that he had 
reexamined claimant and that claimant was medically stationary as 
of the date of his previous examination in December 1983. With 
regard to claimant's permanent impairment. Dr. Smith stated that
he was unable to give an impairment rating, but commented: "I
still feel that she has a significant degree of permanent 
impairment resulting from her chronic low back and neck 
chronic pain will greatly limit her in any future 
work."

pain. 
endeavors at

Her

Claimant was scheduled for another examination by the 
Orthopaedic Consultants in May 1984. Claimant appeared for her 
appointment, but then refused to allow the doctors to examine her.

Dr. Smith reexamined claimant in August 1984. He 
indicated that claimant was still medically stationary and stated 
that he considered her "to be rather severely disabled given the 
combination of her chronic headaches, neck pain, depression and 
back pain." He stated that she was "at least 75 [percent] 
disabled, possibly being able to do very light parttime [sic] 
work." In October 1984, Dr. Ude declared claimant psychologically 
stationary and stated that claimant would have some unspecified 
level of permanent psychological impairment.

Claimant finally submitted to another examination by the 
Orthopaedic Consultants in November 1984. Claimant was 
uncooperative during the examination and refused to perform many 
tests. The panel diagnosed a marked functional overlay and stated 
that claimant had no permanent physical impairment as a result of 
the industrial injury.

Dr. Stolzberg reexamined claimant the same day.
Dr. Stolzberg stated that claimant did not have any permanent 
psychological impairment which could be attributed to the 
industrial injury. At one point in her report. Dr. Stolzberg 
commented: "[Claimant] does have multiple complaints of anxiety
and depression but I have the feeling that these, as her physical 
problems are, frequently form a method of solving underlying 
psychological conflicts and manipulating her environment."

Dr. Smith expressed disagreement with the Orthopaedic 
Consultants report, stating that he believed claimant did have a 
physical problem in the form of chronic myofascial pain syndrome. 
In a later report. Dr. Smith commented on the etiology of this 
syndrome, stating:

"The etiology of [myofascial pain syndrome] 
has not been fully delineated, but is felt 
to be due to disordered physiology in spinal 
cord and brain pain-pathways. There is 
often a large emotional component with the 
situation being complicated by chronic 
depression and anxiety. This type of 
chronic pain is often very difficult to
overcome and can have a devastating impa^ 
upon the patient's life. Although my 
subspecialty is epilepsy, I also have a 
large general neurology practice. I have 
had considerable experience treating
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individuals with chronic myofascial pain. I 
believe that these individuals have an 
organically based disorder of abnormal 
neurophysiology, the basis of which is not 
yet fully defined,"
Dr. Ude reviewed the reports by the Orthopaedic 

Consultants and Dr. Stolzberg and stated that she disagreed with 
the conclusion that claimant's psychological problems were not 
attributable to the industrial accident.

Claimant's claim was closed by Determination Order dated 
January 18, 1985 with an award of 25 percent unscheduled permanent 
partial disability "resulting primarily from injury to [her] low 
back,"

After claim closure, claimant agreed to undergo a CT 
scan. The scan was normal except for a slightly bulging disc at 
L5-S1 which Dr. Smith conceded was insufficient to account for 
claimant's complaints. Nonetheless, it continued to be 
Dr. Smith's "feeling that [claimant did] indeed have a permanent 
partial disability as a result of her chronic myofascial pain."

Shortly before the hearing in a letter to claimant's 
attorney. Dr. Ude reported that she had now assigned claimant a 
diagnosis of "major depression." She repeated her conclusion that 
claimant's condition was causally related to the industrial 
accident and stated that claimant would have "significant" 
permanent psychological impairment. Dr. Ude's report notes that 
claimant had been taking classes since the autumn of 1985 at a 
local college to become a language teacher.

Claimant testified that she experienced constant severe 
pain in her lower back, neck and between her shoulder blades that 
dramatically increased with nearly any movement of her trunk or 
neck. She stated that she was incapable of bending over, of 
lifting more than a few pounds or of sitting, standing or walking 
for more than a few minutes. Claimant also stated that she had 
difficulty driving for more than 20 minutes and had difficulty 
getting in and out of her car.

some of 
hearing 
hanging
during
her nec
walk un
clothes
uninhib
walking
getting
slight
walked
wheel.
painles

SAIF called an investigator who presented a videotape of 
claimant's activities less than a week prior to the 

The beginning of the tape shows claimant at her home 
laundry on an outside clothesline. Claimant's movements

this activity included bending over at the waist, twisting 
k and torso, shaking out clothes, partially squatting to 
der the clothesline and reaching above her head to hang 
on the line. Claimant's movements appeared fluid,

ited and painless. Later in the tape, claimant is shown 
through a parking lot carrying a large tote bag and 
into her car. Claimant walked at a rapid pace, up a 
incline at one point, twisted her neck to look for traffic, 
to her car, opened the car door and got swiftly behind the 
Claimant's movements again appeared fluid, uninhibited and 
s.

The Referee accepted the reports of Drs. Smith and Ude 
as "thoughtful, complete, persuasive and well reasoned" and 
rejected the reports of the Orthopaedic Consultants and 
Dr. Stolzberg as "far less well-reasoned and thus less 
persuasive." The Referee expressly found claimant credible based
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work" requirement of ORS 
" or, in the alternative, had 
s to become rehabilitated and

: After-our de novo review of the record, we reverse the 
Referee’s award of permanent total disability. The record is 
replete with reports, not only by the Orthopaedic Consultants and 
Dr, Stolzberg, but also by a number of other medical 
professionals, that preponderate in favor of the conclusion that 
much of claimant's impairment is voluntary in nature. Claimant 
repeatedly has refused to be examined or has failed to cooperate 
in examinations performed by anyone except the doctors who support 
her perception of her limitations. Claimant has placed 
unrealistic and unreasonable demands on the insurer and vocational 
assistance provider and has employed complaints of pain in an 
attempt to force them to accommodate her demands or to frustrate 
their efforts. Claimant repeatedly has failed to cooperate with 
reasonable efforts to provide vocational assistance and training. 
For these reasons, we conclude that claimant has failed to carry 
her burden of proving that she is willing, but permanently unable, 
to regularly perform work at a gainful and suitable occupation.
ORS 656.206(1)(a) & (3).

We do not find the conclusions of Drs. Ude and Smith 
persuasive. Dr. Ude conceded that she had become claimant’s 
advocate and thus had lost her objectivity. Dr, Smith gave no 
objective basis for his diagnosis of "myofascial pain syndrome" 
and, in fact, indicated that this syndrome was not understood by 
the medical community.

AS for claimant's testimony regarding her physical 
limitations, we find it inconsistent with the medical record and 
with the videotape introduced at the hearing. Although we usually 
defer to a credibility finding of a Hearings Referee, especially 
when based upon the demeanor of a witness, we do not accept the
Referee's credibility finding in this case That finding was 
based primarily upon pain behaviors which Dr. Yospe, a trained 
psychological professional, indicated were subject to considerable 
exaggeration.

In rating the extent of claimant's unscheduled permanent 
partial disability, we consider her impairment as reflected in the 
medical record and the testimony at the hearing and all of the 
relevant social and vocational factors set forth in OAR 436-30-380 
et seq. We apply these rules as guidelines, not as restrictive 
mechanical formulas. See Harwell v. Argonaut Insurance Co., 296 
Or 505, 510 (1984); Howerton v. SAIF, 70 Or App 99, 102 (1984).

Claimant was 37 years old at the time of the hearing.
She is of above average intelligence, graduated from the European 
equivalent of high school and also attended the University of 
Amsterdam for two years studying language. She-speaks Dutch, 
French, German and English fluently and also speaks some Spanish. 
Before moving to the United States in 1966, claimant worked as an
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aide in a Montessori school and as a dental hygienist. Since her 
move to this country, claimant has worked as a housewife, as a 
laborer on a Christmas tree farm and as a woodworker.
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ORDER
The Referee's order dated June 18, 1986 is reversed.

The award by the Determination Order dated January 18, 1985 of 25 
percent (80 degrees) unscheduled permanent partial disability is 
reinstated and affirmed.

LARRY L. TURPIN, Claimant
Coons & Cole, Claimant's Attorneys
Cowling & Heysell, Defense Attorneys

WCB 86-01787 
May 28, 1987 
Order on Review

Reviewed by Board Members Lewis and McMurdo.
Th
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sue is at

requests review of Referee Foster's order 
a $300 attorney fee in connection with the 

in medical bills and the payment of a 
unreasonably delayed payment of the bills, 

e same day that claimant's attorney filed a 
The insurer was not aware that claimant had 

earing when it issued payment. After 
for hearing, the insurer also agreed to pay 
but refused to pay claimant's attorney a 
torney fees.

The Board affirms the order 
following comment. Authority for the 
case was provided by ORS 656.262(10), 
SAIF,.79 Or App 568, 572 (1986).

of the Referee with the 
attorney fee awarded in this 
656.382(1) and Spivey v.

ORDER
The Referee's order dated October 20, 1986 is affirmed.

OTIS W. WATERS, Claimant WCB 85-15924
Squires & Lopez, Claimant's Attorneys May 28, 1987
Rankin, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and Lewis.
Claimant requests review of Referee Shebley's order that 

found that his left shoulder and back injury claim had not been 
prematurely closed. On review, the issue is premature closure.

In deciding whether a claim has been prematurely closed, 
we determine whether claimant's condition was medically stationary 
on the date of closure, without considering subsequent changes in
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his condition, Sullivan v. Argonaut Ins. Co., 73 Or App 694 
(1985); Alvarez v, GAB Business Services, 72 Or App 524 (1985 
However, in conducting our analysis, we may consider medical 
evidence that was not available to the Evaluation Division at 
time of closure. Schuening v. J. R. Simplot, 84 Or App 622 
(April 8, 1987); Brown v. Jeld-Wen, Inc., 52 Or App 191 (1981).

the

Following our de novo review of the record, including 
evidence that was unavailable to the Evaluation Division, we are 
persuaded that claimant's compensable condition was medically 
stationary at the time his claim was closed. Accordingly, we 
agree with the Referee that the claim was not prematurely closed.-

ORDER

The Referee's order dated August 21t 1986 is affirmed.

ROSALIE A. WELCH, Claimant 
Michael B. Dye, Claimant's Attorney 
Garrett, et al., Defense Attorneys

Reviewed by Board Members

WCB 85-14992 
May 28, 1987 
Order on Review 

McMurdo and Lewis.
The insurer requests review of Referee Podnar's order 

that awarded: (1) 35 percent (52.5 degrees) scheduled permanent
disability for the left wrist; and (2) 30 percent (45 degrees) 
scheduled permanent disability for the right wrist. These awards 
were in lieu of Determination Order awards of five percent (7.5 
degrees) for each wrist. The issue on review is extent of 
scheduled permanent disability.

Claimant, a 51 year old sewing machine operator, 
sustained a compensable bilateral carpal tunnel disease in 
February 1983. Carpal tunnel release surgeries were performed in 
March and April 1983. Following a period of physical therapy, 
claimant returned to her former job in July 1983. She initially 
worked full time, but later worked only part time due to pain and 
swelling in her hands. Claimant's discomfort continued, and after 
approximately one year she quit her job.

In November 1984, claimant was examined by the 
Orthopaedic Consultants. The Consultants reported "residual 
symptoms" and felt that claimant was unable to return to her 
former occupation. The Consultants concluded that claimant's 
impairment was "minimal." In April 1984, the Consultants 
reexamined claimant. The Consultants found claimant's ongoing 
symptoms unsupported by objective findings and opined that 
pyschological factors were affecting her recovery. The 
Consultants rated claimant's impairment as "mild."

A Determination Order issued in May 1985, awarding five 
percent scheduled permanent disability for each wrist.

In February 1986, claimant secured employment as a meat 
packer. She worked only a few days and then sought emergency 
medical treatment for pain and swelling in her hands. The 
following month she was examined by Dr. Tesar, her treating
physician and hand surgeon. Dr, Tesar felt thatthe February 1986 
incident was ah aggravation of claimant's compensable disease.
The next month. Dr. Tesar explained that claimant had experienced
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only a temporary aggravation and that her condition had not 
worsened. Dr. Tesar concluded that claimant "continues with 5% 
permanent partial disability * *

Claimant credibly testified that she suffers a constant 
dull pain in her hands. Overuse causes tingling and swelling.
She can lift only small or light-weight objects. Moreover, she 
lifts by gripping with her forearms, rather than her hands.

In awarding increased permanent disability, the Referee 
stated that claimant's loss of function was "clear.". He 
considered Dr. Tesar's assessment "meager." Likewise, he 
considered the Consultants' assessment "[in] accurate." We do not 
agree.

It is claimant's burden to prove her case by a 
preponderance of the evidence. Hutcheson v. Weyerhaeuser Co.,
288 Or 51, 56 (1979). Here, the medical evidence is in 
agreement. The Consultants examined claimant on two separate 
occasions and rated her impairment from minimal to mild.
Likewise, Dr. Tesar reported that claimant's level of disability 
continues with that awarded by the May 1985 Determination Order. 
Therefore, the medical evidence does not support an award of 
increased permanent disability.

The criteria for rating the extent of scheduled 
permanent disability is the loss of use or function of the injured 
member. ORS 656.214(2). We do not apply the Workers'
Compensation Department's admininstrative rules governing extent 
of disability in a rigid mechanistic fashion, but rather as 
guidelines. Fraijo v. Fred N. Bay News Co., 59 Or App 260 
(1982). In the instant case, claimant's testimony indicates that 
she can no longer perform work requiring consistent use of her 
hands and wrists without experiencing pain and swelling. However, 
the medical evidence establishes that her impairment is in the 
minimal to mild range. After conducting our de novo review of the 
lay evidence, including claimant's credible testimony, and the 
medical evidence, we consider an award of 15 percent scheduled 
permanent disability to adequately compensate claimant.

ORDER
The Referee's order dated September 17, 1986, is 

modified. In lieu of the Referee's award, and in addition 
Determination Order's award of five percent (7.5 degrees) 
scheduled permanent disability for each wrist, claimant is 
10 percent (15 degrees) for each wrist, giving her a total 
of 15 percent (22.5 degrees) scheduled permanent disability for 
loss of use or function of each wrist. Claimant's attorney's fees 
shall be adjusted accordingly.

to the
awarded 
to date

DAVID MARTIN, Claimant
Galton, Gt al., Claimant's Attorneys
Gretchen Wolfe (SAIF), Defense Attorney

On July 21, 1986, we resc 
Determination, thereby reopening cl 
claim. Pursuant to our order, the 
to commence paying temporary total 
April 10, 1986 and to continue unti 
656.278. We further directed SAIF 
percent of the additional compensat 
to exceed $400. Pursuant to our Ju 
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Contending that SAIF has failed to timely comply with 
our. prior orders, claimant seeks penalties and accompanying 
attorney fees. Specifically, claimant asserts that SAIF failed to 
timely pay his attorney fee award. Inasmuch as claimant's request 
emanated from an own motion order, we retain jurisdiction over 
this matter. See David L. Waasdorp, 38 Van Natta 81 (1986).

The relevant facts are as follows. On August 4, 1986, 
SAIF paid temporary total disability benefits totalling 
$3,143.58. In addition/ claimant's attorney was paid $280.50. 
Thereafter, SAIF continued to provide biweekly payments of 
temporary disability. However, claimant's attorney received no 
further payment until October 16, 1986, when SAIF paid $129.69.
The remainder of claimant's attorney fee was not paid until 
November 5, 1986.

SAIF states that the initial attorney fee payment 
represents its portion, as opposed to the Retroactive Reserve 
Fund's portion, of claimant's initial award of temporary total 
disability benefits. ‘ Yet, SAIF offers no explanation for its 
failure to fully and timely pay the remaining portion of 
claimant's attorney fee. Rather, it contends that there is no 
basis for a penalty since there is no compensation due. 
Furthermore, SAIF argues that claimant's attorney could have 
obtained his fee directly from claimant or from future benefits.

Temporary disability benefits are due within 14 days of 
any determination or litigation order directing the payment of 
temporary disability. OAR 4 36-60-150( 3 )(e). If the insurer 
unreasonably delays paying compensation, it shall be liable for an 
additional amount up to 25 percent of the amounts then due, plus 
any attorney fees which may be assessed under ORS 656.382. ORS 
656.262(10).

Attorney fees awarded out of claimant's compensation 
retain their identity as "compensation." Candy J. Hess, 37 Van 
Natta 12 (1985); Robert G. Perkins, 36 Van Natta 1050, 1051 
(1984). Failure to timely pay an attorney fee award payable from 
claimant's compensation is improper and can result in the 
assessment of a penalty and an additional attorney fee. Candy J. 
Hess, supra.

Here, SAIF timely paid a portion of claimant's attorney 
fee award as directed by our July 31, 1986 order; i.e., $280.50. 
Thus, SAIF's response to a portion of our order was not 
unreasonable. However, no additional payment was made to 
claimant's attorney for more than two months. Moreover, the 
remainder of claimant's attorney fee was not paid until 
November 5, 1986. SAIF offers no reasonable explanation for its 
failure to fully and timely comply with our order.

Following our review of this matter, we conclude that 
SAIF unreasonably failed to fully and timely pay claimant's 
attorney fee as directed by our prior order. Consequently, a 
penalty and accompanying attorney fee will be assessed against 
that portion of the fee that was untimely paid; i.e., $469.50. 
Accordingly, as a penalty, claimant shall receive 25 percent of 
this amount.

In addition, as a reasonable attorney's fee concerning 
this issue, claimant's counsel is awarded $200. In reaching this
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determination, we are mindful that claimant's attorney has 
expended several hours of research and preparation regarding this 
matter. However, we note that a significant portion of this time 
concerned a request for hearing that was ultimately dismissed for 
lack of jurisdiction. Thus, claimant's reasonable attorney fee is 
based on the services rendered and the results obtained in this 
proceeding,

IT IS SO ORDERED.

ERNESTO H. RAVETTO, Claimant
Mai agon & Moore, Claimant's Attorneys
Luvaas, et al., Defense Attorneys

Reviewed by Board Members

WCB 86-02324 
May 29, 1987 
Order on Review

Ferris and McMurdo.
The insurer requests review of Referee Seymour's order 

that awarded claimant 64 degrees for 20 percent unscheduled 
permanent partial disability for the low back, in lieu of a 
Determination Order awarding temporary total disability only. The 
issue is extent of unscheduled permanent partial disability. V^e 
reverse.

Claimant compensably injured his low back on August 26, 
1985 while employed as a part-time soccer coach for a public 
school. He visited Dr, Larson, an osteopath, who diagnosed a 
lumbar muscle spasm. Larson indicated his uncertainty with regard 
to whether claimant would experience permanent disability as a 
result of his injury. X-rays conducted soon thereafter revealed a 
degenerative L5-S1 disk with air in the disk space. The films 
were otherwise normal.

After claimant filed his claim, he came under the 
treatment of Dr. Serbu. In his September 16, 1985 report, Serbu 
noted the inconsistencies between claimant's claimed injury and 
his behavior during the examination. Whereas claimant complained 
of left leg sciatic pain, he favored his right leg and sat on his 
left hip. Dr. Serbu found both behaviors to be inconsistent with 
a left sciatic condition. He also noted:

"... [S]evere pain in someone who has 
straight leg raising at 80® is very unusual."
On September 26, 1985, Serbu reported that claimant had 

returned for a followup visit and was "totally asymptomatic." All 
objective tests were normal. Serbu stated:

"I believe this man has a mild lumbar 
strain. I believe he overly exaggerated his 
symptoms ... I feel he is totally 
recovered ... I do not feel he has any 
permanent partial disability."
A month later, claimant visited Dr. Roy at a sports 

clinic. Roy felt that claimant had limitations, but that they 
were only temporary. The insurer then sent claimant to 
Dr. Macritchie, who also felt that claimant's physical capacity 
was mildly limited. She found no evidence of permanent neurologic 
impairment, however. On January 9, 1986, Dr. Roy concurred with 
Macritchie's report.

In late January 1986, claimant changed treating
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Claimant testified that he had taken the part-time 
coaching job to supplement the irregular income he received from, 
acting, his primary profession. He stated that since his injury, 
he has had great difficulty in completing some of the movements 
and other tasks needed to participate in repertory theatre, 
commercials and acting workshops. Claimant believes that he is 
permanently impaired.

The Referee awarded claimant 20 percent unscheduled 
disability, apparently finding that he was significantly 
disabled. We disagree. In fact, we find that claimant has failed 
to prove that he has suffered any permanent disability.

The medical record is near 
suffered no permanent impairment as 
Dr. Serbu has found none. Dr. Macri 
neurological deficit. Dr. Roy has s 
limitations claimant has are tempora 
know. Only Dr. Bamforth has stated 
permanent impairment. Inexplicably, 
preceded by his opinion rendered thr 
claimant could return to his regular 
Dr. Bamforth has not explained those 
statements, nor has he elaborated on 
suffers permanent disability. Thus, 
probative testimony, Garbutt v. SAIF 
the record as a whole to preponderat 
permanent disability. See Kassahn v 
App 105 (1985).

ORDER

ly unanimous that claimant has 
a result of his injury, 
tchie sees no permanent 
tated that whatever 
ry. Dr. Larson simply doesn't 
that* claimant has suffered 
however, that statement was 

ee months later that indicated 
work activities. 
seemingly inconsistent 
his conclusion that claimant 
notwithstanding claimant's 

, 297 Or 148 (1984 ) , we find 
e against an award of 
. Publishers Paper Co., 76 Or

The Referee's order dated September 10, 1986 is reversed

PEDRO G. ALCALA, Claimant 
Michael B. Dye, Claimant's Attorney 
Garrett, et al., Defense Attorneys

WCB 86-05800 
June 1, 1987Order Denying Motion to Consider 

Respondent's Brief
The insurer has objected to the Board's refusal to 

accept the insurer's respondent's brief as untimely. On 
reconsideration, we adhere to our prior decision.

On March 26, 1987, the Board forwarded a transcript of 
the proceedings to the parties. Included with the transcript was 
the briefing schedule. Claimant's appellant's brief was-due 
April 16, 1987, which was 21 days after the date of mailing of the 
transcript. See OAR 438-11-015 ( 2 ), (Effective November 1 , 1986', 
WCB Admin. Order 5-1986). Pursuant to the aforementioned rule, 
the insurer's respondent's brief was due within 21 days after the 
date of mailing of the appellant's brief.

Claimant's appellant's brief was mailed on April 16,
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1987. The insurer's respondent’s brief was mailed on May 11,
1987, 25 days after the date of mailing of the appellant's brief. 
No written request for an extension of time within which to file 
its brief had been received.

The insurer asserts that its brief was due within 20 
days after it was served with appellant's brief. Since the 20th 
day fell on a Sunday and the insurer mailed its brief the 
following Monday, it contends that its brief was timely filed. In 
support of this contention, the insurer relies on a former Board 
rule (OAR 438-11-010(3)) which concerned the filing of briefs on 
Board review.

The rule upon which the insurer relies was amended on 
November 5, 1985. WCB Admin. Order 1-1985. Among other 
modifications, the filing date for a respondent's brief was 
changed from 20 days of service to 21 days from the date of 
mailing of the appellant's brief. The rule has since been 
renumbered and was recently replaced. See OAR 438-11-015(2),
(Effective November 1, 1986, WCB Admin. Order 5-1986); OAR 
438-11-015(2), (Effective April 15, 1987, WCB Admin. Order 
2-1987). Yet, the "21-day rule" has remained intact since the 
November 1985 amendment.

when claimant
I

requested Board review, ourConsequently,
rules provided that the insurer's respondent's brief was due 
within 21 days after the date of mailing of claimant's appellant's 
brief. See OAR 438-11-015(2), (Effective November 1, 1986, WCB 
Admin. Order 5-1986). Inasmuch as the insurer's brief was not 
filed within 21 days after the date claimant's brief was mailed, 
it is untimely. Accordingly, we continue to conclude that the 
brief shall not be considered on Board review.

IT IS SO ORDERED.

KATHRYN J. GEE, Claimant
Roll, et al., Claimant's Attorneys
Schwabe, et al., Defense Attorneys

Reviewed by Board Members

WCB 85-03818 
June 1, 1987 
Order on- Review

Ferris and Lewis.

in
a
a

Claimant requests review of those portions of Referee 
Nichols' order that: (1) declined to grant permanent total
disability; (2) declined to grant an additional award of- 
unscheduled permanent disability for her low back condition, 
excess of the 55 percent (176 degrees) previously awarded for 
prior compensable injury by multiple Determination Orders and 
stipulation; (3) awarded 15 percent (48 degrees) unscheduled 
permanent disability for her neck condition, in addition to a 
previous award by Determination Order of 10 percent (32 degrees); 
and (4) awarded five percent (9.6 degrees) scheduled permanent 
disability for loss of use of her right arm. Claimant has also, 
moved the Board for inclusion of additional evidence on review.
The issues are permanent total disability, extent of both 
unscheduled and scheduled disability, and the inclusion of 
additional evidence on review.

The Board affirms the order of the Referee.
The Board also denies claimant's motion for inclusion of 

additional evidence on review. In her motion, claimant states,
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”[r]emand is not necessary in this instance." However, the only 
mechanism allowing a party to move the Board for supplementation 
of the record, is a motion for remand. ORS 656.295(5). 
Consequently, we treat claimant's motion as one for remand.

mrecord ha 
insuffici 
to admit 
claimant' 
find that 
developed 
not shown 
diligence 
79 Or App

We may remand to the Referee should we find that the 
s been "improperly, incompletely or otherwise 
ently developed." ORS 656.295(5). Here, claimant seeks 
an additional report from Dr. Leveque, further explaining 
s employment at his office. Under such circumstances, we 
the record was neither improperly nor incompletely 
at the time of the hearing. Furthermore, claimant has 
that Dr. Leveque's opinion was unobtainable with due 
before or at the hearing. Kienow Food Stores v. Lyster, 
416 (1986); Delfina P. Lopez, 37 Van Natta 164 (1985).

ORDER
The Referee's order dated June 6, 1986 is affirmed.

LAWRENCE J. KAFORSKI, Claimant 
J. Rion Bourgeois, Claimant's Attorney 
Nancy Meserow, Defense Attorney 
Miller, et al.. Defense Attorneys

Reviewed by Board Members McMurdo and Lewis.

WCB 85-07144 & 85-15602 
June 1, 1987Order on Review (Remanding)

Wausau Insurance Company requests review of those 
portions of Referee Thye's order that set aside its denials of 
compensability and responsibility relating to claimant's bilateral 
carpal tunnel syndrome. Claimant cross-requests review of that 
portion of the order that assessed a penalty for various claims 
processing violations based only upon compensation due prior to 
the hearing and also contends that an attorney fee awarded on the 
penalty issue should be increased. Should the Board reverse the 
Referee's finding of compensability on the record developed at the 
hearing, claimant also requests that the case be remanded for 
further development in light of a post-hearing surgical operation. 
The issues are compensability, remand, responsibility, penalties 
and attorney fees.

does not f 
Dr. Salumb 
to claiman 
ideopathic 
subsequent 
represent 
finding on 
further de 
operation. 
(1985).

Based upon the record as currently developed, the Board 
ind claimant's carpal tunnel condition compensable, 
ides, the physician whose opinion is the most favorable 
t, indicated that claimant's condition was caused by an 
thickening of the carpal tunnel ligament and that 
inflammation of the median nerve with activity did not 

a worsening of the underlying condition. Given our 
the compensability issue, we remand to the Referee for 

velopment in light of claimant's post-hearing surgical 
See Parmer v. Plaid Pantry # 54, 76 Or App 405, 409

ORDER
The Referee's order dated April 9, 1986 is vacated and 

the case is remanded to the Referee for further development.
m
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MERLE F. PARKS. Claimant VJCB 86-03139
Steven C. Yates, Claimant's Attorneys June 1, 1987Roberts, et al.. Defense Attorneys Order Denying Motion to Dismiss

The self-insured employer has moved the Board for an 
order dismissing claimant's request for Board review on the ground 
that the request was untimely filed. , The motion is denied.

The Referee's Order of Dismissal issued December 9,
1986. The order did not contain a statement explaining the 
parties' rights of appeal as required by ORS 656.289(3). Instead, 
claimant was specifically advised that the Referee would 
reconsider the order, if, within 30 days, he provided a "good and 
sufficient explanation of his failure to appear" at the scheduled 
hearing. On December 18, 1986, claimant provided an explanation 
and requested that the hearing be rescheduled.

On January 5, 1987, the Referee issued an Order on 
Reconsideration. After reviewing the explanation, the Referee 
found that claimant had failed to establish "good cause" for his 
failure to appear at the hearing. Accordingly, the motion to set 
aside the dismissal order was denied. On January 12, 1987, 
claimant requested Board review of the Referee's January 5, 1987 
order.

A Referee's order is final unless, within 30 days after 
the date on which a copy of the order is mailed to the parties, 
one of the parties requests Board review under ORS 656.295. ORS 
656.289(3). The time within which to appeal an order continues to 
run, unless the order has been "stayed," withdrawn, or modified. 
International Paper Co. v. Wright, 80 Or App 444 (1986); Fischer V. SAI^ 76 Or ^pp 656, 659 (1986) . In order to abate and allow' 
reconsideration of an order issued under ORS 656.289(1), at the 
very least, the language of the second order must be specific. 
Farmers Insurance Group v. SAIF, 301 Or 612, 619 (1986).

Here/ the Referee's December 9, 1987 Order of Dismissal 
did not advise the parties of their rights of appeal as required 
by ORS 656.289(3). Furthermore, the Referee specifically advised 
claimant that the order would be reconsidered if a "good and 
sufficient explanation" was provided within 30 days. Upon 
reception of claimant's explanation, in accordance with the 
dismissal order, the Referee issued a January 5, 1987 Order on 
Reconsideration. Claimant's excuse was reviewed, but found 
insufficient to establish "good cause."

The Referee's December 9, 1987 order was neither 
expressly "stayed" nor withdrawn. Yet, since the January 5, 1987 
order specifically considered claimant’s explanation, the previous 
order was modified. Moreover, the January 5, 1987 order was 
expressly labeled "Order on Reconsideration" and was in direct 
response to claimant's compliance with the Referee's previous 
directive to provide an explanation for the failure to appear at 
the scheduled hearing.

Under these circumstances, we find that the Referee's 
December 9, 1987 Order of Dismissal was modified and reconsidered 
by the January 5, 1987 Order on Reconsideration. Consequently, 
because claimant timely requested Board review of the Order on 
Reconsideration, we conclude that we have jurisdiction to consider 
this matter. Accordingly, the motion to dismiss is denied. The
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employer's respondent's brief shall be due within 21 days from the 
date of this order, with claimant's reply brief, if any, due in 
accordance with Board filing procedures. See OAR 438-11-020; 
438-11-015(2).

IT IS SO ORDERED.

FLOAREA PERVA, Claimant
Peter 0. Hansen, Claimant's Attorney
Mark Bronstein (SAIF), Defense Attorney

Reviewed by Board Members Lewis

WCB 86-12262 
June 1, 1987 
Order of Dismissal

and McMurdo.
The SAIF Corporation has moved the Board for an order 

dismissing claimant's request for Board review on the ground that 
the request was untimely filed. The motion is granted.

The Referee's order issued March 16, 1987. On March 26, 
1987, claimant requested reconsideration. On April 8, 1987, the 
Referee issued an "Order Denying Reconsideration." The order 
provided as follows:

"After review claimant's motion for 
reconsideration is not allowed. The appeal 
time shall run from the date of this Order 
Denying Reconsideration."

The March 16, 1987 order was neither abated, stayed, nor 
republished. On April 27, 1987, claimant requested Board review 
of the Referee's order dated "April 9, 1987 [sic]."

the date 
one of th 
656.289(3 
run, unle 
Internati
v. SAIF, 
reconside 
very leas 
Farmers I

A Referee's order is final unless, within 30 days after 
on which a copy of the order is mailed to the parties, 
e parties requests Board review under ORS 656.295. ORS 
). The time within which to appeal an order continues to 
ss the order has been "stayed," withdrawn, or modified. 
onal Paper Co. v. Wright, 80 Or App 444 (1986); Fischer 
76 Or App 656, 659 (1986). In order to abate and allow 
ration of an order issued under ORS 656.289(1), at the 
t, the language of the second order must be specific. 
nsurance Group v. SAIF, 301 Or 612, 619 (1986),
In specifically denying the motion for reconsideration, 

the Referee attempted to grant the parties an additional 30 days 
within which to appeal his prior decision. Yet, a Referee cannot 
by let_ter or order extend the appeal period beyond the time 
permitted by statute. Farmers Insurance Group v, SAIF, supra. 
Moreover, the Referee's March 16, 1987 order has neither been 
modified, withdrawn, stayed, "republished," nor appealed within 
the statutorily required 30-day period.

Consequently, we lack jurisdiction to consider the 
matters determined by the March 16, 1987 order, which has become 
final by operation of law. See ORS 656.289(3), Inasmuch as the 
Referee's subsequent order refused to reconsider matters that have 
since become final by operation of law, no issues remain for us to 
consider. Accordingly, claimant's request for Board review is 
dismissed.

IT IS SO ORDERED.

#

m
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LEE E. SHORT, Claimant
Bloom, et al., Claimant's Attorneys
SAIF Corp Legal, Defense Attorneys

WCB 83-00025
June 1, 1987
Order on Remand

This matter is before the Board on remand from the Court 
of Appeals. Pursuant to the court's order, we have been directed to 
determine claimant's petition for an allowance of attorney fees 
payable out of compensation.

The court held that claimant had established a worsening 
of her psychological condition as of September 1, 1982, Short v. 
SAIF, 79 Or App 423, 428 (1986). Inasmuch as the Board had 
previously found that claimant's condition worsened as of March 30, 
1983, the Board's order was modified. Thus, the claim was reopened 
as of September 1, 1982, thereby potentially entitling claimant to 
additional temporary total disability benefits. See ORS 656.273(6).

If a claimant appeals the extent of temporary or permanent 
disability to the Court, of Appeals, an additional fee of 25 percent 
of any increase awarded by the appellate court shall be appro’*"^

award
-f ... — . — - ^ ^

any increase awarded by the appellate court shall be approved. 
OAR 438-47-045(1). This award shall be paid from claimant's 
of compensation. ORS 656.386(2); OAR 438-47-010(5); 
438-47-045(1). Accordingly, claimant's attorney
percent of any ^ ^------- .•, .•
resulting from 
addition to, cla

OAR
Accordingly, claimant's attorney is allowed 25 
additional temporary total disability compensation 
the court's decision, payable out of, and not in 
.aimant's compensation.

IT IS SO ORDERED.

ERNEST E. THOMPSON, Claimant WCB 85-07828
Hayner, et al.. Claimant's Attorneys June 1, 1987
Foss, et al., Defense Attorneys Order on Reconsideration

Claimant requested reconsideration of the Board's Order 
on Review dated March 10, 1987 . VJe abated our order on April 3, 
1987 to allow the self-insured employer opportunity to respond to 
claimant's request.

The issue at the hearing was extent of disability for 
claimant's low back and left shoulder. Prior to the hearing, the 
employer wrote claimant stating that it had reason to believe that 
he had sustained a new injury to his shoulder while working for a 
subsequent employer. The parties proceeded to hearing and the 
insurer defended against claimant's request for a permanent 
disability award for his shoulder on responsibility grounds. 
Neither party joined the allegedly responsible subsequent 
employer. , The Referee accepted the employer's arguments and 
concluded that any disability relating to claimant's shoulder was 
the responsibility of a subsequent employer. We affirmed the 
Referee's order without comment.

In his request for reconsideration, claimant asserts 
that the employer is treating the Board's order as a denial of 
claimant's shoulder condition. He contends that the Referee and 
the Board were without authority "to issue orders denying [his 
shoulder] condition . . . where no formal written denial has been 
entered [by the employer]."

We disagree with claimant’s characterization of our 
order as a "denial" of his shoulder condition. The issue before
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the Board was extent of disability for the shoulder condition. On 
that issue, claimant had the burden of proving a material causal 
connection between his shoulder disability-and his compensable 
injury. David E. Sitton, 36 Van Natta 773 (1984). The basis of 
our order was our conclusion that claimant had failed to carry 
that burden.

As supplemented herein, the Board adheres to and 
republishes its previous order, effective this date.

IT IS SO ORDERED.

MICKY A, THRESHER, Claimant '
Brian R. Whitehead, Claimant's Attorney 
Schwabe, et al., Defense Attorneys

Reviewed by Board Members McMurdo and Lewis

WCB 85-10230 
June 1, 1987 
Order on Review

Claimant reques 
Baker's order which decli 
compensation from July 24 
to assess penalties and a 
processing. The insurer 
the Referee’s order which 
for temporary disability 
incarcerated; and (2) awa 
December 12, 1985 through 
and attorney fees for unr 
compensation.

ts review of 
ned: (1) to
, 1985 throu 
ttorney fees 
cross-reques : (1) decli
benefits pai 
rded tempora 
February 11 

easonable de

that portion of Referee 
award temporary disability 

gh December 11, 1985; and (2) 
for unreasonable claims 

ts review of that portion of 
ned to authorize an offset 
d while claimant was 
ry disability from 
, 1986, as well as penalties 
lay or refusal to pay

In September 1983, claimant compensably injured his 
right knee. His treating physician. Dr. O'Fallon, diagnosed a 
possible torn cartilage associated with chondromalacia. 
Conservative treatment was not successful. Consequently, 
arthroscopic surgery was performed by Dr. Spady, orthopedist, in 
February 1984. Claimant's recovery was uneventful. In April 
1984, a Determination Order closed the claim, awarding five 
percent scheduled permanent disability.

In May 1984, claimant came under the care of 
Dr. Poulson, orthopedist. Because of continuing knee symptoms, 
Dr. Poulson performed a repeat arthroscopy in August 1984. 
Shortly thereafter, a Stipulation rescinded the April 1984 
Determination Order, and temporary disability benefits were 
reinstituted. Claimant was incarcerated in October 1984.

The insurer submitted the claim for closure on July 18, 
1985, stating: "[claimant] is currently in prison .... We are
requesting administrative closure." At that time, no physician 
had considered claimant medically stationary nor had Dr. Poulson 
released him to return to regular work. Later that month, the 
Evaluation Division issued a Determination Order finding that 
claimant was medically stationary as of July 23, 1985.

Prior to the Determination Order, the insurer 
unilaterally terminated payment of temporary disability 
compensation, as of July 16, 1985. Consequently, after the 
issuance of the Determination Order, the insurer ceased paying any 
further temporary disability beyond July 16, 1985.■ At the 
hearing, the insurer conceded that temporary disability benefits 
were due and owing for the period July 17, 1985 through July 23,
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1985, and that 
oversight.

its failure to pay such benefits was a mere

9

9

Claimant was released from'.prison -on December 1,’1985.
On December 12, 1985, he returned to Dr. Poulson, complaining of 
right knee pain. Dr. Poulson ordered an arthrogram, recommended 
surgery,, and indicated that claimant had not returned to work. On 
December 24, 1985, Dr. Poulson advised the insurer of claimant’s 
condition and. requested authorization for another arthroscopy.
The insurer received Dr. Poulson's letter on December 27, 1985, 
and apparently approved of the surgery thereafter.

The arthroscopy was eventually performed on February 12, 
1986. The surgery revealed that claimant’s cruciate ligaments had 
been torn for some time. Accordingly, the insurer reopened 
claimant's claim-and began paying temporary disability on 
February 12, 1986.

The Referee found that the claim was prematurely closed. 
We agree. However, the Referee also found that the termination of 
claimant's temporary disability benefits after July 23, 1985, was 
not improper. We disagree.

When a claimant's compensable condition becomes 
medically stationary, unless he is enrolled in an authorized 
training program, an insurer shall so notify inter alia the 
Evaluation Division, and request claim closure. ORS 656.268(2). 
When medical reports indicate that a claimant's condition has 
become medically stationary and the insurer decides that the claim 
is disabling, but without permanent disability, it must issue a 
proper notice of closure to the claimant and the Department. ORS 
656.268(3). Claims shall not be closed nor temporary disability 
benefits terminated if a claimant has not become medically 
stationary or is enrolled in an authorized training program. ORS 
656.268(1). Further, if a claimant's attending physician has not 
approved the claimant's return to regular work, the insurer must 
continue to pay temporary disability benefits until the 
termination of such benefits is authorized by claim closure. ORS 
656.268(2); see also Volk v. SAIF, 73 Or App 643, 646 (1985); 
Jackson v. SAIF, 7 Or App 109 (1971 ). , ,

Here, claimant underwent right knee surgery in August 
1984. Thereafter, neither Dr. Poulson nor any other physician 
considered claimant medically stationary. The insurer then 
submitted the claim for closure in July 1985, without any medical 
evidence to indicate that claimant had become medically 
stationary. Nonetheless, the Evaluation Division concluded that 
claimant was medically stationary on July 23, 1985.

Under such circumstances, we are persuaded by the 
preponderance of the evidence that claimant was not medically 
stationary on July 23, 1985. Accordingly, we agree with the 
Referee's finding that claimant's claim was prematurely closed.

Regarding the termination of claimant's temporary 
disability benefits, none of the statutory requirements for such 
termination have been met. On July 25, 1985, the date the 
Determination Order issued, claimant had not become medically 
stationary nor had Dr. Poulson released him to return to regular 
work. The insurer argues that it "properly" terminated claimant's 
temporary disability benefits, "because the July 25, 1985 
Determination Order authorized it to do so." However, the
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insurer’s argument ignores the fact that the Determination Order 
issued prematurely. Whether the insurer's termination of 
claimant's temporary disability benefits was "proper" is a 
question of reasonableness, and pertains solely to the issue of 
penalties and attorney fees. Therefore, we find that the 
claimant's temporary disability benefits should have continued 
after July 23, 1985.

Recently, we faced a similar situation in the case of 
Lloyd 0. Fisher, 39 Van Natta 5 (1987). There, the insurer 
unilaterally terminated the claimant's temporary disability 
benefits while he was incarcerated and his claim was still in open 
status. VJe stated as follows:

"At the time of the insurer's unilateral 
termination of temporary disability 
benefits, claimant's condition was not 
medically stationary and his claim had 
neither been closed administratively nor by 
Determination Order. Furthermore, he had 
neither returned, nor been released, to 
regular work. Under these circumstances, 
we agree with the Referee's conclusion that 
the insurer's unilateral termination of 
benefits was improper, [citation omitted.]

m

"In affirming the Referee's order, we wish 
to stress that this is not a finding that 
claimant is entitled to temporary disability 
benefits during his incarceration. Rather, 
we are finding that the insurer's unilateral 
termination of benefits, although not 
unreasonable, was invalid." 39 Van Natta 
at 6.

%
Like Fisher, the instant claimant's temporary disability 

benefits were unilaterally terminated. Although a Determination 
Order issued here, it prematurely closed claimant's claim and is 
therefore set aside. Consequently, claimant is entitled to 
temporary disability benefits after July 23, 1985. Again, 
however, we wish to make clear that this is not a finding that 
claimant is entitled to temporary disability benefits while 
incarcerated. Rather, we are finding that the insurer's 
unilateral termination of claimant's existing temporary disability 
benefits followed by the premature closing of his claim during his 
incarceration, was invalid.

Claimant also requests penalties and attorney fees for 
the insurer's "blatantly unreasonable" conduct in requesting claim 
closure without supporting medical evidence. We do not find that 
the insurer either unreasonably delayed or unreasonably refused to 
pay compensation under ORS 656.262(10). The record reveals that 
the insurer had difficulty in locating claimant and in arranging a 
closing medical examination. Further, prior to our decision in 
Fisher, it was unclear whether an incarcerated worker had a 
continuing right to existing temporary disability benefits.

On cross-appeal, the insurer requests authorization to 
offset temporary disability benefits paid while claimant was

-458-



9

m

incarcerated. As in Fisher, we find that such a request should be 
addressed by the Evaluation Division at the time of proper claim 
closure.

The insurer also raises the issue of claimant’s 
entitlement to temporary disability from December 12, 1985 through 
February 11, 1986, and accompanying penalties and attorney fees. 
The Referee found that claimant had established an aggravation 
claim based upon Dr. Poulson's chart notes of December 12 and 19, 
1985. Thus, the Referee found that claimant was entitled to 
temporary disability benefits commencing on December 12, 1985, 
plus penalties and attorney fees for the insurer's failure to 
timely reopen the claim and pay temporary disability benefits.

We have found, however, that claimant's claim was 
prematurely closed by the Determination Order of July 25, 1985. 
Therefore, claimant's claim was still in open status when he saw 
Dr. Poulson on December 12, 1985. Accordingly, we find that 
claimant was entitled to continuing temporary disability benefits 
after July 23, 1985 through February 11, 1986.

Lastly, we agree with the Referee's finding that the 
insurer's-failure to pay temporary disability benefits until 
February 12, 1986, and its failure to pay such benefits 
retrospectively to December 12, 1985, was unreasonable. ORS 
656.273(6).

modif
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ORDER
The Referee's order is affirmed, 

ied. That portion of the Referee's or 
temporary disability compensation aft 

sed. That portion of the Referee's or 
rary disability from December 12, 1985 
plus accompanying penalties and attor 

nsurer shall pay temporary disability 
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ney fee equal to 25 percent of the inc 
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e Referee's order are affirmed.
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ney fees is modified, 
benefits from July 24, 
attorney is awarded an 
reased compensation 
. All other portions

MICHAEL H. TURNER, Claimant 
Gary J. Susak, Claimant's Attorney WCB 86-03882 

June.1, 1987 
Order on Review

Reviewed by Board Members Lewis and McMurdo.
Claimant requests review of Referee Fink's order that ■ 

upheld the self-insured employer's denial of his occupational 
disease claim for left ear hearing loss and tinnitus. No briefs 
have been filed on review. The issue is compensability.

The Board affirms the order of the Referee with the 
following comments.

Lay testimony on medical issues may be persuasive, but 
if we find the lay testimony unpersuasive or insufficient to 
resolve complex medical issues, we may require expert medical 
opinion to resolve the issue. Kassahn v. Publishers Paper Co., 76 
Or App 105, 109' (1985 ); Ur is v. Compensation Department, 247 Or 
420, 424 (1967). Here, claimant attempted to prove his case by 
relying on audiograms, which he termed "relatively self- 
explanatory." He offered no medical opinion regarding the
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causation of his alleged occupational disease. Whether or not the 
audiograms are "self-explanatory," we find that the causal 
relationship between claimant's alleged occupational disease and 
his employment with the self-insured employer requires expert 
medical analysis. Kassahn, supra; Uris, supra. Claimant, 
however, failed to present any expert medical opinion on the issue 
of causation. Consequently, we find that the evidence does not 
preponderate in favor of compensability.

ORDER
The Referee's order dated October 22, 1986, as 

supplemented, is affirmed.

ANTONIO URREA, Claimant
Tharp & Van Atta, Claimant's Attorneys
Butler & Looney, Attorneys
Lester Huntsinger (SAIF), Defense Attorney
Carl M. Davis, Ass't. Attorney General

WCB 85-06541 
June 1, 1987 
Order on Review

Reviewed by Board Members McMurdo and Lewis.
Claimant requests review of Referee Leahy's order that 

upheld the SAIF Corporation's denial, on the noncomplying 
employer's behalf, of his back injury claim. The issue is whether 
claimant was a subject employe.

The Board affirms the order of the Referee with the 
following comment.

After de novo review, we conclude that claimant has 
failed to sustain his burden of proof. Claimant testified that 
the injury occurred on December 12, 1985 after working two days.
He told Dr. Bills that the injury occurred around December 23, 
1984, but was seen in the Emergency Room on December 21, 1984. 
Further, claimant initially reported the claim to the employer's 
liability insurer stating in a recorded statement that the injury 
occurred while visiting his brother at the employer's dairy. His 
explanation of why he did not initially file his claim through 
workers' compensation system is not persuasive.

We recognize that the testimony of Gilbert and Hodges 
lends support to claimant's claim. However, neither witness 
observed claimant working at the dairy during the period he 
claimed he was injured. Furthermore, claimant's brother was an 
employe of the dairy. The testimony of the employer indicates 
that claimant voluntarily assisted his brother with his work at 
the dairy. Both co-workers observed claimant working with his 
brother. Based upon this record, we cannot conclude that it is 
more likely than not that claimant's injury occurred while working 
for the employer. Consequently, we conclude that claimant has 
failed to prove that he was a subject employe at the time of his 
injury.

ORDER
The Referee's order dated February 11, 1986 is affirmed
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WCB 85-06435 & 86-03198
June 2, 1987
Second Order on Reconsideration

BRUCE A. BASHAM, Claimant 
Jerry Gastineau, Claimant's Attorney 
Brian Pocock, Defense Attorney 
Art Stevens (SAIF), Defense Attorney

Claimant has requested reconsideration of the Board's 
April 1, 1987 Order on Review, as supplemented and republished in 
its May 7, 1987 Order on Reconsideration. Specifically, claimant 
contends that he is entitled to an attorney fee for services on 
Board review.

In our
conclusion that c 
services rendered 
designating a pay 
modified the Refe 
insurer-paid fee, 
from his compensa 
882 (1986). Inas 
by the insurers, 
he was not awarde

previous orders, we agreed with the Referee's 
laimant was entitled to an attorney fee for 
prior to hearing in procuring an order 

ing agent under ORS 656.307. However, we 
ree's attorney fee award. Instead of an 
claimant was awarded an attorney fee payable 
tion. We relied on Mark L. Queener, 38 Van Natta 
much as responsibility was the sole issue raised 
and claimant did not prevail on his cross-request, 
d an attorney fee for services on Board review.

. In support of his cont 
attorney fee for services on rev 
Sally Salmon Seafood, 84 Or App 
the court concluded that claiman 
under ORS 656.386(1) for prevail 
specific employer in a responsib 
employer had questioned the clai 
had raised a defense that, if su 
claimant from receiving compensa 
Furthermore, no paying agent had 
656.307. Since claimant had act 
proceedings and was justified in 
compensation, the Stovall court 
attorney fee award under ORS 656

ention that he should receive an 
iew, claimant relies on Stovall v 
612 (April 8, 1987). In Stovall, 
t was entitled to attorney fees 
ing finally on her claim against < 
ility case. Although neither 
m's compensability, one employer 
ccessful, would have prevented 
tion from either employer, 
been designated under ORS 
ively participated in the 
doing so to protect her right to 

held that she was entitled to an 
.386(1).

This case is distinguishable from Stovall. Here, 
neither insurer contested the claim's compensability. Moreover, 
unlike Stovall, compensability had been conceded by the insurers 
upon the issuance of an order designating a paying agent pursuant 
to ORS 656.307. Thus, claimant's participation was not necessary 
to protect his right to compensation. Furthermore, on review, 
claimant took no position concerning which of the insurers was 
responsible. Under these circumstances, an award of attorney fees 
for services at the hearing level and on Board review is 
inappropriate. OAR 438-47-090; Petshow v. Farm Bureau Ins. Co.,
76 Or App 563, 569 (1985), rev den 300 Or 722 (1986); SAIF v. 
Phipps, 85 Or App 436 (May 20, 1987).

Accordingly, claimant's request for reconsideration is 
granted and our prior orders are withdrawn. On reconsideration, 
as supplemented herein, the Board adheres, to and republishes our 
former orders, effective this date.

IT IS SO ORDERED.
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THERESA SKOYEN, Claimant
Richard 0. Nesting, Claimant's Attorney
Roberts, et al., Defense Attorneys

WCB 83-11958
June 2, 1987
Order on Review

Reviewed by Board Members Lewis and McMurdo.
The insurer requests review of that portion of Referee 

Knapp's order that set aside its partial denial of claimant's 
psychiatric condition and remanded the claim for processing to 
closure pursuant to ORS 656.268. Claimant cross-requests review, 
contending that she is entitled to an award of permanent total 
disability.

The Board affirms the order of the Referee with the 
following comments.

An insurer's acceptance of a claim includes only those 
injuries or conditions specifically accepted in writing pursuant 
to ORS 656.262(6). Johnson v. Spectra Physics, 303 Or 49, 58 
(1987). Mere payment of compensation does not constitute 
acceptance of a claim. ORS 656.262(9); Gregg v. SAIF, 81 Or App 
395 (1986). An insurer may partially deny a claim if it specifies 
which injuries or conditions it accepts and which it denies. 
Johnson v. Spectra Physics, supra.

After applying the aforementioned precedent to the 
present case, we conclude that the insurer's payments for a 
portion of claimant's psychiatric treatments did not foreclose it 
from subsequently denying responsibility for her psychiatric 
condition. Inasmiuch as the insurer had not specifically accepted 
responsibility for claimant's psychiatric condition, its partial 
denial was not prohibited under Bauman v. SAIF, 295 Or 788 
(1983). Johnson v. Spectra Physics, supra.

However, following our de novo review of the medical and 
lay evidence, we are persuaded that claimant's compensable injury 
was a material contributing cause of her psychiatric condition, or 
its worsening. Jeld-Wen, Inc, v. Page, 73 Or App 136 (1985); 
Partridge v. SAIF, 57 Or App 163 (1982). Consequently, we agree 
with 'the Referee's conclusion that claimant's current psychiatric 
condition is compensable.

Furthermore, since claimant's psychological claim has 
been found compensable, it has been remanded to the insurer for 
processing to claim closure pursuant to ORS 656.268. Thus, it 
would be inappropriate to determine claimant's permanent 
disability, until her claim has been properly closed. Kociemba v. 
SAIF, 63 Or App 557, 559-60 (1983); Gary A. Freier, 34 Van Natta 
543, 545 (1982).

Finally, we consider the compensability issue to have 
been of ordinary difficulty with the usual probability of success 
for claimant. Accordingly, a reasonable attorney fee is awarded.

ORDER
The Referee's order dated March 24, 1986 is affirmed. 

Claimant's attorney is awarded $500 for services on Board review, 
to be paid by the insurer.
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RANDY D. JOHNSON, Claimant 
Coons & Cole, Claimant's Attorneys 
Nelson, et al., Defense Attorneys

•Reviewed by Board Members Ferris and Lewis

WCB 85-09413-
June 4, 1987
Order on Review

Claimant requests review of that portion of Referee 
Michael Johnson's order that: (1) declined to set aside a
Determination Order as premature; (2) upheld the insurer's "de 
facto" denial of claimant's aggravation claim for a back 
condition; and (3) declined to rate the extent of claimant's 
unscheduled permanent disability. The insurer cross-requests 
review, but has filed no brief. The insurer has also moved the 
Board for remand pursuant to ORS 656,295(5). The issues on review 
are premature claim closure, aggravation, extent of unscheduled 
disability, and remand.

Claimant compensably injured his mid-back in October 
1984, while working for a meat packing company. Claimant 
continued working until December 1984, when he saw Dr. Bamforth, 
chiropractor. Dr. Bamforth diagnosed a muscle spasm and treated 
conservatively. In June 1985, claimant underwent an independent 
medical examination performed by Dr. Howell, osteopath. Howell 
found no signs of objective abnormalities and declared claimant 
medically stationary on that date. That same month. Dr. Bamforth 
agreed that claimant was medically stationary, but opined that he 
suffered some permanent disability. Shortly thereafter, 
claimant's claim was closed with an award of five percent 
unscheduled permanent disability.

In September 1985, Dr. Bamforth 
physical impairment as "mild to moderate. 
Dr. Howell reported that he could find no 
increased award of permanent disability.

rated claimant's 
Subsequently, 

evidence to support an

At the hearing held on February 20, 1986, the sole issue 
was extent of unscheduled disability. There was no evidence 
presented on any other issues. Neither party moved to leave the 
record open nor objected when the Referee stated, "the record will 
not be held open for anything further."

Claimant testified that his employment history included 
work as a sound technician, carpenter, grave digger, and waiter. 
After his 1984 compensable injury, he worked a few months each as 
a service station attendant and a delicatessen clerk. At the time 
of the hearing, he had been employed full time as an auto salesman 
for approximately six weeks. He could no longer perform many of 
his former jobs and had recently refused a job loading trucks 
because of his back condition. His back worsens in cold weather, 
he has trouble sleeping, and he takes prescription medication to 
reduce inflammation.

Four days after the hearing, the insurer asked that the 
Referee reopen the record. The basis of the insurer's motion was 
a February 13, 1986 report from Dr. Randle, neurologist.
According to the insurer, the report was received after the 
hearing and was relevant to the issue of extent of permanent 
disability. Dr, Randle, who examined claimant on referral from 
Dr. Bamforth, reported that claimant's pain did not produce any 
permanent impairment. However, Dr. Randle further reported that 
claimant's 1984 compensable (injury had resulted in scarring near
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the T-7 level, which was causing nerve entrapment. If 
conservative treatment was not successful, Dr. Randle recommended 
either local injections or surgical exploration.

Claimant objected to the insurer's motion and argued 
that if Dr. Randle's report were received into evidence, the 
insurer should voluntarily set aside the Determination Order and 
pay retroactive temporary disability benefits. The Referee 
allowed the insurer's motion and admitted Dr. Randle's report into 
evidence. The Referee stated that "good cause" had been shown for 
late submission of the report inasmuch as' claimant had missed his 
first appointment with Dr. Randle, resulting in the rescheduling 
of the examination one week prior to the hearing. The Referee 
went on to state that claimant's attorney could cross-examine 
Dr. Randle, as well as formally raise the issue of premature claim 
closure. Claimant's attorney responded affirmatively on both 
counts. The Referee then issued an order in May 1986 that: (1)
left the record open for Dr. Randle's deposition; and (2) added 
the additional issue of premature claim closure.

Following Dr. Randle's deposition, the parties submitted 
written closing arguments. In so doing, each party briefly argued 
the merits of whether claimant had sustained an aggravation. 
Consequently, the Referee's final order addressed the further 
issue of aggravation. The Referee ultimately found that claimant 
had proven neither an aggravation nor premature claim closure. 
However, based on Dr. Randle's opinion, the Referee concluded that 
claimant was not medically stationary. Thus, the Referee ordered 
the insurer to reopen claimant's claim and submit it for closure 
when his condition became medically stationary.

We disagree with the Referee's reopening of the record 
after the hearing. OAR 438-07-025 provides:

"(1) The Referee may reopen the record and 
reconsider his or her decision before a 
notice of appeal is filed or, if none is 
filed, before the appeal period expires.
Reconsideration may be upon the referee's 
own motion or upon a motion by a party 
showing error, omission, misconstruction of 
an applicable statute or the discovery of 
new material evidence.
"(2) A motion to reconsider shall be 
served on the opposite parties by the 
movant and, if based on newly discovered 
evidence, shall state:

"(a) The nature of the new evidence; and
"(b) An explanation why the evidence 

could not reasonably have been discovered 
and produced at the hearing."
Here, the insurer was aware that claimant had been 

referred to Dr. Randle as early as July 1985. Moreover, prior to 
the hearing, the insurer sent a letter to Dr. Randle specifically 

report for litigation purposes. Pursuant to OAR 
[ejach party shall be prepared to produce at hearing 

all evidence to establish their case." At the hearing, however,
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the insurer failed either to' subpoena Dr. Randle or to move to 
hold the record open for receipt of his February 1986 report.
Under such circumstances, we find that Dr. Randle's opinion could 
reasonably have been discovered and produced at the time of, if 
not before, the hearing. OAR 4 3 8-07-025( 2 )(b ) . Therefore, we do 
not consider either Dr. Randle's report or his testimony on review

We
additional i 
make clear, 
hearing the 
unscheduled 
81 Or App 30 
rev den 289 (19'8 6 )7 Fame 
issues of pr 
properly bef

further disagree with the Referee's adjudication of 
ssues that were not raised at the hearing. We wish to 
that when the record was closed at the end of the 
only issue raised was the extent of claimant's 
permanent disability. See Carr v. Allied Plating Co., 
6, 309 (1986); Million v. SAIF, 45 Or App 1097, 1102, 
Or 337 (1980); Thomas E. Harlow, 38 Van Natta 1406 
la R. Rard, 38 Van Natta 1524 (1986). Thus, the
emature claim closure and aggravation were not 
ore the Referee.

The insurer requests 
further evidence of a February 
as well as a March 1987 Determ 
Referee should we find that th 
incompletely or otherwise insu 
656.295(5). To merit remandi 
material evidence was not obta
time of the hearing. Kienow * s 416 (1986); Pelfina P. Lope¥, 37 Van Natta 1^4

remand to allow the Referee to take 
1987 report authored by Dr, Randle, 

ination Order. We may remand to the 
e record has been "improperly, 
fficiently developed." ORS 
t must be clearly shown that 
inable with due diligence at the 
Food Stores v. Lyster, 79 Or Apptr^).

Here, the record pertaining to the extent of claimant's 
unscheduled permanent disability was properly, completely, and 
sufficiently developed at the close of the hearing. Moreover, as 
we previously stated. Dr. Randle's opinion was obtainable with due 
diligence at the hearing. Accordingly, after de novo review, we 
find that remand is not warranted.

Having excluded Dr. Randle's opinion, the record before 
us establishes that claimant was medically stationary at the time 
of the hearing. We therefore proceed to rate the extent of 
claimant's unscheduled permanent disability. In rating the extent 
of claimant's unscheduled permanent disability for his mid-back, 
we consider his physical impairment as reflected in the medical 
record, the testimony at the hearing, and all of the relevant 
social and vocational factors set forth in OAR 436-30-380 e^ seq. 
We apply these rules as guidelines, not as restrictive mechanical 
formulas. See Harwell v. Argonaut Insurance Co., 296 Or 505, 510 ( 1984 ); Howerton v. SAI~F^ 70 Or App 99, T02 (1984 ) .

At the time of hearing, claimant was 23 years old and 
successfully employed full time as an auto salesman. He lacks one 
semester from obtaining a high school diploma and has completed 
two terms of college course work. Dr. Howell opined that claimant 
had no permanent impairment. Dr. Bamforth opined that claimant 
had mild to moderate impairment. Claimant testified to bending 
and lifting restrictions, as well as pain.

Following our de novo review of the medical and lay 
evidence, we conclude that the Determination Order's award of five 
percent unscheduled permanent'disability adequately and 
appropriately compensates claimant for his permanent loss of 
earning capacity due to the industrial injury. Therefore, we 
decline to award any additional permanent disability.
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ORDER
The Referee's order dated September 

reversed. The Determination Order dated July 
insofar as it pertains to claimant's award of 
permanent disability.

5, 1986 is
18, 1985 is affirmed 
unscheduled

MARIO ALVAREZ, Applicant
Ann Kelley, Ass't. Attorney General

WCB CV-87005 
June 5, 1987
Crime Victim Compensation 
Order of Remand

on the applicant's 
the Department of

This matter is before the Board 
request for review and hearing concerning 
Justice's Findings of Fact, Conclusions and Order on 
Reconsideration dated February 26, 1987. By its order, the 
Department denied compensation to the applicant under the Victims 
of Crime Compensation Act {ORS Chapter 147).

Applicant has requested that the Board consider medical 
records from Good Samaritan Hospital and Medical Center that were 
recently provided by the hospital to the Department. These 
hospital records were not received by the Department prior to the 
issuance of its February 26, 1987 Order on Reconsideration. 
According to applicant, these records "detail [his] injury and 
subsequent treatment." The Department was granted an opportunity 
to reply to applicant's request, but no response has been received

Pursuant to ORS 147.155(5), no evidence is admissible at 
a hearing before the Board that has not previously been considered 
by the Department. However, the Board is also empowered to 
conduct proceedings in any manner that will achieve substantial 
justice. Lynda J. Dean, 39 Van Natta 328 (April 24, 1987).

The current record contains several medical reports from 
attenoing physicians. Yet, the record apparently does not contain 
applicant's "complete" hospital record, "including emergency room 
reports," as the Department had previously requested from the 
hospital. Under these circumstances and considering the potential 
relevance of these materials, we conclude that substantial justice 
would best be served by the Department's consideration of 
applicant's entire hospital record.

Accordingly, this matter is remanded to the Department 
of Justice Crime Victims' Compensation Fund for further 
consideration of the record, consistent with this order.

IT IS SO ORDERED.

RAYMOND E. RUSCHER, Claimant 
Charles Maier, Claimant's Attorney 
Edward C. Olson, Defense Attorney

Reviewed by Board Members

WCB 85-14299 
June 5, 1987 
Order on Review

Lewis and McMurdo.
Claimant requests review of those portions of Referee 

Nichols' order that: (1) awarded claimant 160 degrees for 50
percent unscheduled permanent partial disability in lieu of a 
Determination Order award of 96 degrees for 30 percent unscheduled 
disability for the cervical and dorsal spine; and (2) denied
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claimant’s request for, penalties and attorney fees for the 
insurer's alleged failure to timely submit payment for certain 
medicar. bills. The issues are extent of unscheduled disability, 
including permanent total disability, and penalties and attorney 
fees.

We affirm that portion of the .__Ref'er'ee' s order that 
awarded claimant 50 percent unscheduled "permanent partial 
disability. We reverse, however, that portion of the order' 
denying claimant penalties and attorney fees.

There
compensable med 
offered no expl 
acknowledged th 
found, however, 
had been denied 
payments, the r 
by the Workers' 
that there was 
attorney fees.

is evidence that the insurer failed to pay certain 
ical billings in a timely fashion. The insurer has 
anation for the late payment. The Referee 
at payments had not been timely submitted. She 
that because there was no evidence that claimant 
medical services as a result of the untimely 
esulting dispute would be a matter for resolution 
Compensation Department. She therefore concluded 

no basis for the imposition of penalties and 
We disagree.

medical bi 
services a 
Van Natta 
actually r 
largely ir 
compensabl 
without ex 
attorney f

One purpose for requiring 
llings is to give claimant 
re being accepted or denie 
131 (1983). As to that pu 
eceives services while awa 
relevant. The insurer's d 
e medical services is clea 
planation is unreasonable, 
ees are appropriate.

ORDER

timely payment of compensable 
notice as to whether claimed 

d. See Billy J. Eubanks, 35 
rpose, whether claimant 
iting acce'ptance or denial is
uty to timely pay for 
r. Its failure to do so
Consequently, penalties and

The Referee's order dated September 16, 1986 is reversed 
in part and affirmed in part.. That portion of the order that 
denied claimant’s request for penalties and attorney fees is 
reversed. As a penalty for its failure to timely pay certain 
compensable medical billings, the insurer is assessed a penalty 
equal to 25 percent of the amount of those billings. For 
prevailing on the penalty issue, claimant's attorney is awarded a 
fee of $400, to be paid by the insurer. The remainder of the 
Referee's order is affirmed.

SHARON E. KELLEY (VanGORDER), Claimant 
Roll, et al., Claimant's Attorneys 
Bottini & Bottini, Defense Attorneys

WCB 86-01948, 86-13153 & 86-15802 
June 10, 1987
Order Withdrawing Order of Dismissal

Dismissal 
order had 
her appeal 
neither un 
withdrawal 
because it 
motion, th 
allow the

On May 7, 1987, we abated our April 10, 1987 Order of 
to consider claimant's motion to vacate.- Our dismissal 
been issued in response to claimant's prior request that 
from a Referee's order be withdrawn. Contending that she 

derstood the nature nor the consequence of her previous 
request, claimant has asked that her "appeal proceed 
was filed on time initially." In response to claimant's 

e insurer contends that the Board lacks jurisdiction to 
appeal to proceed. Claimant's request is granted.
Claimant's motion for withdrawal of her request for Board review is written in what appears to be her own handwriting. 

Although she was represented by legal counsel, there is no
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indication that her counsel recei 
dismissal order specifically advi 
rights of appeal pursuant to ORS 
this statutory period, claimant, 
reconsideration. With the reques 
describing her emotional problems 
review process. In addition, she 
health therapist stating that cla 
rights of appeal. Prior to the e 
abated our dismissal order.

ved a copy of this request. Our 
sed the parties of their "30-day" 
656.295(8) and 656.298. Within 
through her attorney,' requested 
t, claimant submitted her affidavit 
and general confusion with the 
included a report from her mental 

imant did not fully understand her 
xpiration of the 30-day period, we

Following our review of this matter, we are persuaded that 
claimant's appeal should proceed. The materials specifically 
submitted in support of the motion for reconsideration establish 
that claimant's withdrawal request was taken without benefit of 
counsel and in a state of mental and emotional confusion. Since her 
request for review and request for reconsideration were timely 
filed and considering the circumstances surrounding her withdrawal 
request, we conclude that claimant should be entitled to have the 
issues raised in her request for Board review considered. See 
Eduardo Ybarra, 35 Van Natta 1343 (1983).

Accordingly, upon issuance of this order, a hearing 
transcript shall be ordered. Once copies of the transcript are 
forwarded to the parties, a briefing schedule will be implemented.

IT IS SO ORDERED.
DAVID F. WEIGH, Claimant 
Peter 0. Hansen, Claimant's Attorney 
Acker, Underwood, et al., Defense Attorneys 
Schwenn, Bradley, et al.. Defense Attorneys 
Barbara Brainard (SAIF), Defense Attorney

WCB 86-05419, 86-04681 & 86-04682 
June 10, 1987
Order Denying Motion to Strike Brief m

behalf of its insured, 
for an order striking

EachThe SAIF Corporation, on 
Machine Works, has moved the Board 
claimant's appellant's brief on the ground that it was not served 
upon all parties to the hearing. SAIF contends, and the record 
indicates, that claimant mailed a copy of his appellant's brief to 
only one of three potentially responsible insurers.

Our rules of procedure do not expressly provide that a brief not served on all other parties may be stricken. See OAR 
438-11-035(2). However, we conclude that such a remedy is implied 
and is within our discretion. James M. Kleffner, 38 Van Natta 
1413 (1986).

The record establishes that claimant did not immediately 
provide SAIF (Each) or another insurer with a copy of his 
appellant's brief. Yet, each insurer obviously obtained a copy 
because they have filed respondent's briefs specifically 
addressing the arguments raised in claimant's brief. Thus, no 
party has been aggrieved by claimant's failure to fully comply 
with our rules of procedure. Under these circumstances, we 
conclude that his appellant's brief should not be stricken.

Accordingly, the motion to strike claimant's appellant's 
brief is denied. Claimant's reply brief, if any, shall be due 14 
days from the date hereof. OAR 438-11-015(2); 438-11-020.

IT IS SO ORDERED.

#
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ROBERT L. MONTGOMERY, Claimant WCB 85-10101, 85-03595, 85-03596
Welch, Bruun & Green, Claimant's Attorneys & 86-07797
Leah Sideras (SAIF), Defense Attorney Order on Reconsideration
Schwabe, et al., Defense Attorneys

Claimant has requested reconsideration of the Board's 
February 24, 1987 Order on Review in which we affirmed the 
Referee's finding that United Employers Insurance, rather than the 
SAIF Corporation, was responsible for claimant's low back, right 
hip, and right leg condition. Specifically, claimant requests an 
attorney fee for his counsel's services on Board review. On 
March 17, 1986, we abated our prior order and invited additional 
argument. After further consideration, we conclude that claimant 
is entitled to an attorney's fee.

At hearing, the issue was framed as "responsibility for 
claimant's low back, right hip and leg condition." Yet, the issue 
of compensability had not been formally conceded because no paying 
agent had been designated under ORS 656,307. Consequently, 
claimant was awarded an insurer-paid attorney fee for his 
participation at the hearing in setting aside United Employers' 
denial.

The issue of compensability was raised in United 
Employers' request for Board review. However, in its brief.
United Employers did not question the claim's compensability. 
Rather, it asserted that SAIF was responsible for claimant's back, 
right hip and leg condition. In response to United Employers' 
assertions, claimant recommended that the Referee's responsibility 
finding be affirmed. Following our de novo review, we affirmed 
the Referee's order.

Pursuant to ORS 656,382(2), if a request for Board 
review is initiated by an employer/insurer, and the Board finds 
that the compensation awarded to claimant should not be disallowed 
or reduced, the employer/insurer shall be required to pay a 
reasonable attorney fee. However, unless claimant takes a 
position concerning which of the insurers is responsible and 
actively litigates that point, an award of attorney fees is 
inappropriate. SAIF v. Phipps, 85 Or APP 436 (May 20, 1987); 
Petshow V. Farm Bureau Ins. Co,> 76 Or App 563, 569 (1985), rev 
den 300 Or 722 (198 6 ) . Furthermore, where no paying agent has 
been designated under ORS 656,307 and claimant has actively 
participated in the proceedings to protect his right to 
compensation, he is entitled to an attorney fee award under ORS 
656.386(1). Stovall v, Sally Salmon Seafood, 84 Or App 612 
(April 8, 1987 ) .

Here, no paying agent has been designated under ORS 
656.307. Thus, although the primary issue addressed on review has 
been responsibility, the issue of compensability has not formally 
been conceded. Moreover, claimant has successfully defended the 
Referee's finding that United Employers is responsible for his low 
back, right hip, and right leg condition. Under these 
circumstances, we conclude that claimant has actively participated 
in these proceedings in order to protect his right to 
compensation. Accordingly, he is entitled to a reasonable 
attorney fee for services on Board review.

We have previously held that when compensability is 
merely a potential issue on Board review, claimant is not entitled
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to an attorney fee. See Wayne A. Hawke, 39 Van Natta 31 (1987); 
Karen J, Bates, 39 Van Natta 100 ( 1987) . Thus, to the extent the 
reasoning expressed in those cases is contrary to this holding, 
that reasoning is rejected.

Finally, we consider this issue to have been of ordinary 
difficulty with the usual probability of success for claimant. 
Consequently, a reasonable attorney fee is awarded.

ORDER
Our February 24, 1987 Order on Review is withdrawn. On 

reconsideration, as modified herein, we republish and adhere to 
our February 24, 1987 order, effective this date. Claimant's 
attorney is awarded $400 for services on Board review, to be paid 
by United Employers Insurance Company.

JACK D. RICHARDSON, Claimant WCB 84-13066 & 85-00971
Emmons, et al.. Claimant's Attorneys June 11, 1987
Acker, Underwood, et al., Defense Attorneys Order Denying Motion for
Roberts, et al.. Defense Attorneys Reconsideration

Claimant has moved the Board for an order granting 
award of attorney fees payable from claimant's compensation, 
conclude that we lack jurisdiction to consider the motion.

him
We

an

The relevant facts are as 
request for Board review, we reverse 
concerning responsibility for claima 
Jack D. Richardson, 38 Van Natta 270 reversed the Referee's award of atto 
was not entitled to an attorney fee 
to ORS 656.386(1) or on Board review 
Jack D, Richardson, supra, 38 Van Na 
requested appellate review, assertin 
at the hearings level and on review, 
of Appeals affirmed our order withou 
National Fruit Canning, 84 Or App 42

follows. Following an insurer's 
d the Referee's finding 
nt's carpal tunnel syndrome,
, 470 (1986). In addition, we 
rney fees, finding that claimant 
for services at hearing pursuant 
pursuant to ORS 656.382(2). 
tta at 273. Claimant timely 
g entitlement to attorney fees 

On March 11, 1987, the Court 
t opinion. Richardson v.
7 (1987).

Claimant contends that the court merely ruled that he was 
not entitled to an insurer-paid attorney fee. Consequently, for his 
counsel's services in procuring an order designating a paying agent 
under ORS 656.307 and for otherwise protecting his right to 
compensation, claimant now requests that his attorney be allowed a 
fee payable from his compensation.

The Board has jurisdiction to consider timely requests for 
review of Referee orders. See ORS 656.289; 656.295. Furthermore, 
pursuant to ORS 656.278, the Board has continuing jurisdiction to 
modify, change, or terminate former findings, orders or awards. 
However, such action must be justified and cannot be undertaken 
while claimant has the right to request a hearing on aggravation 
under ORS 656.273. £ee ORS 656.278(1) and (2).

Here, claimant timely appealed the Board's orders. With this appeal, jurisdiction left the Board and became vested with the 
Court of Appeals, See ORS 656,295(8); 656.298, The court's 
subsequent affirmation of the Board's order has -now become final by 
operation of law. Thus, the Board lacks jurisdiction to consider 
any issue emanating from either the Referee's, its own, or the
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court's prior orders. The issue of claimant's entitlement to 
attorney fees, whether insurer-paid or payable from compensation, 
would naturally be encompassed within these orders. Moreover, since 
claimant continues to retain his aggravation rights, his request is 
an inappropriate matter for the exercise of the Board's Own Motion 
authority. See ORS 656-.278 (2 ).

Accordingly, for the foregoing reasons, we conclude that 
we lack jurisdiction to consider claimant's request. Claimant's 
motion is therefore denied.

IT IS SO ORDERED.

CAROLYN 
Merri11

J. GANT, Claimant 
Schneider, Claimant's Attorney

WCB TP-87004 
June 12, 1987 
Third Party Order

Claimant has petitioned the Board to resolve a dispute 
as to the just and proper distribution of the proceeds of a 
settlement of an action against a third party. We have 
jurisdiction pursuant to ORS 656.593(3). Denton v. EBI Companies, 
67 Or App 339 (1984). The sole issue is whether the cost of two 
independent medical examinations are included within the insurer's 
statutory lien under ORS 656.580(2).

The
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should not be in
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Noting that 
imant's quest for 
the examinations 
orthopedic 
conclude that the 
eluded within the

The insurer contends that the August 1986 examination 
was the direct result of claimant's dissatisfaction with her 
current treatment and her request for a second opinion. In 
addition, the insurer suggests that the purpose of this 
examination was three-fold: (1) to secure a more specific
diagnosis; (2) to recommend future treatment, if any; and (3) to 
evaluate any permanent impairment. Yet, the insurer acknowledges 
that claimant expressed her concerns on May 1, 1986, some four 
months prior to Dr. Mandiberg's examination.

In August 1986 Dr. Mandiberg diagnosed a cervical strain 
■and a "frozen" left shoulder. The cervical strain was considered 
stationary. However, Dr. Mandiberg recommended physical therapy, 
under an orthopedist's supervision, for claimant's shoulder.
Dr. Mullins, claimant's treating chiropractor, generally concurred 
with Dr. Mandiberg's findings. Yet, other than periodic 
chiropractic treatments, no further therapy was apparently 
forthcoming.

On November 26, 1986, the insurer submitted the claim 
for closure. However, on December 24, 1986, the Evaluation 
Division refused to close the claim without additional information 
concerning claimant's current left shoulder condition.
Thereafter, arrangements were made for claimant to be reexamined 
by Dr. Mandiberg. Concluding that - claimant's shoulder was 
stationary, Dr, Mandiberg did not feel that further treatment was
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needed. Once Dr. Mandiberg's March 1987 report was submitted to 
the Evaluation Division, the claim was closed.

Although the insurer characterizes Dr. Mandiberg's 
examinations as a necessary part of the management of the claim, 
we consider the examinations and subsequent reports to have been 
obtained for claim evaluation purposes. The insurer's receipt of 
each report was not followed by inquiries into further treatment 
options. Rather, each report precipitated actions designed to 
submit the claim for closure and evaluation.

We have previously held that claim evaluation reports 
are analogous to litigation reports and, as such, not properly 
includable in a paying agency's lien against a third party 
recovery. Darrell L. Rambeau, 37 Van Natta 144 (1986); Shawn 
Cutsforth, 35 Van Natta 515, 517 (1983). In keeping with the 
Cutsforth rationale, we conclude that Dr. Mandiberg's bills are 
not an expenditure for "compensation, first aid or other medical, 
surgical or hospital service." See ORS 656.593(1). Consequently, 
these expenses are not properly a part of the insurer's lien.

Accordingly, we hold that the insurer is entitled to be 
paid and retain the sum of $2,496.12 from the proceeds of 
claimant's third party settlement in full satisfaction of its lien 
for expenditures for compensation, including its expected future 
expenditures. Thus, the parties- shall make the necessary 
financial adjustments and effect distribution of the settlement 
proceeds in compliance with ORS 656.593 and this order.

IT IS SO ORDERED.

BETTY L. ZIEMER, Claimant 
Kenneth D. Peterson, Claimant's Attorney 
Alan Ludwick (SAIF), Defense Attorney

Reviewed by Board Members Lewis and McMurdo.

WCB 85-11899 
June 12, 1987 
Order on Review

m

m
Claimant requests review of Referee Leahy's order that 

upheld the SAIF Corporation's denial of claimant's aggravation 
claim for the low back. Claimant also asserts that the Referee 
erred by admitting a certain medical report into evidence.
Finally, claimant asks that we admit into evidence a medical 
report authored on May 2, 1986, The issues are compensability and 
whether certain exhibits should have been admitted into the record

We affirm the Referee's or 
comment. Claimant asks that a May 2 
admitted into the record. We treat 
remand. We find remand to be inappr 
record does not reflect that such a 
ever offered by any party. Claimant 
was discussed by the parties and the 
tacitly agreed that it would become 
discussion that occurred must have b 
for nowhere in the record does the r 
appear.

der with the following 
, 1986 report from Dr. Ford be 
claimant's request as one for 
opriate, however, because the 
report exists or that it was 
represents that the report 
Referee and that it was 

part of the record. Any 
een off the record, however, 
eport or a discussion thereof

ORDER
The Referee's order dated August 28, 1986 is affirmed.
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LINDA DYER KARNA, Claimant Own Motion 86-0306M
Roll, et al., Claimant's Attorneys June 16, 1987
Roberts, et al., Defense Attorneys Own Motion Order '

The ,Board issued an Own Motion Order on June 16, 1986 
whereby claimant's 'claim was reopened with temporary total 
disability compensation to commence September 12, 1985 and 
continue until closure pursuant to ORS 656.278. The insurer 
subsequently requested that the Board abate its order and 
reconsider its decision. The order'was abated and both parties 
have now submitted their respective arguments and reports.

Claimant originally saw Dr. Davis, an osteopath, on 
September 12, 1985. However, his only report was not written 
until February 7, 1986. In that report he indicated he was 
unaware that claimant was filing a work-related injury claim. He 
felt her condition was not medically stationary and was unable to 
state how much treatment would be necessary. Claimant 
subsequently saw Dr. Schostal on September 27, 1985. He referred 
her to Dr. Berkeley for evaluation. On October 17, 1985,
Dr. Berkeley stated that claimant appeared to be developing more 
radicular symptoms in her right arm, although she was experiencing 
sensory impairment on the left side. On December 26, 1985 he 
wrote directly to claimant, advising her that the recent myelogram 
showed very minor changes at C4-5 and C6-7. He did find some 
nerve root problems, but they .did not require surgery. In 
conclusion. Dr. Berkeley stated "... I feel that if you are 
continuing to have severe pain, certainly you should abstain from 
working. ... I can keep you off work as long as you hurt and I 
would expect you to let me know when you would be able to return 
to some sort of employment." No further reports were submitted 
from Drs. Davis, Schostel or Berkeley.

Claimant is now treating with Dr. Heatherington, who, in 
August 1986, indicated that her condition was not yet stationary, 
although it was much improved. He indicated that claimant was 
able to return to work in August 1986. The Orthopaedic 
Consultants, in September 1986, found claimant's condition to be 
medically stationary and no treatment recommended.

After thorough review of the evidence, the Board 
concludes the decision reached in its June 16, 1986 order must be 
reversed. The doctor upon whose report we relied earlier did not 
indicate claimant was disabled from -work and, as far as we can 
ascertain, did not continue to see her. Dr. Berkeley provided 
only palliative treatment, if he treated her at all. Again, we 
have only one report from him. We have no report from 
Dr. Heatherington which would indicate his diagnosis of the 
problem and whether or not he intends to provide curative 
treatment. Based on the record before us, we find claimant saw at 
least five doctors during a one-year period, underwent curative 
treatment with none of them, and returned to gainful employment on 
her own initiative. We conclude claimant's symptoms did increase 
during that time; however, there is no evidence that her condition 
worsened beyond that which would be expected with the 45 percent 
disability award she. has, already, been granted. The June 16, 1986 
Own Motion Order is hereby reversed. The request for own motion 
relief is denied. i

IT IS SO ORDERED.
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RONALD l: McMAHILL, Claimant
Brian R. Whitehead, Claimant's Attorney
Garrett, et al., Defense Attorneys

WCB 85-04851
June 16, 1987
Amended Order on Review

Reviewed by Board Members McMurdo and Lewis.
The Board has learned that the "Order" portion of its 

May 19, 1987 Order on Review has misidentified the insurer. Our 
order directs the SAIF Corporation to process claimant's 
aggravation claim, including the payment of compensation and 
attorney fees. However, the employer is not represented by SAIF, 
but instead is self-insured.

Therefore, in the interests of substantial justice, we 
conclude that our prior order should be withdrawn and replaced 
with this amended order. Accordingly, by this reference, our 
prior order is adhered to and republished in its entirety, with 
the following amendment. All references to the "SAIF Corporation" 
should be deleted and replaced with the words "self-insured 
employer." Rights of appeal shall run from the date of this order

IT IS SO ORDERED.

ARNOLD G. WHEELER, Claimant
Joseph T. McNaught, Claimant's Attorney
SAIF Corp Legal, Defense Attorney

Own Motion 87-0276M
June 16, 1987
Interim Own Motion Order

The SAIF Corporation has requested that the Board 
exercise its Own Motion authority pursuant to ORS 656.278 and 
reevaluate claimant's permanent total disability award. Inasmuch 
as claimant's 1960 injury predated the 1965 amendments to the 
Workers' Compensation Act (1965 Or Laws, Ch. 285), we have 
jurisdiction to consider SAIF's request. Elgan E. Amidon, 37 
Van Natta 612, 614 (1985).

Following our review of the documents submitted by SAIF, 
we conclude that it would be appropriate to refer this matter to 
the Hearings Division. See OAR 438-12-005(1)(d); 438-12-010. At 
the hearing, any additional documentary and testimonial evidence 
shall be taken concerning whether claimant remains entitled to an 
award of permanent total disability. Should the Referee find that 
claimant is no longer entitled to such an award, the extent of his 
permanent disability shall also be rated.

After conducting the hearing, the Referee is instructed 
to forward to us the entire documentary record, including a 
transcript of the hearing. In addition, the Referee shall provide 
us with proposed findings and recommendations concerning SAIF's 
request.

IT IS SO ORDERED.
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MICKY A. THRESHER, Claimant 
Max Rae, Claimant's Attorney 
Schwabe, et al., Defense Attorneys

WCB 85-10230 
June 23, 1987
Order Denying Reconsideration

Claimant has requested reconsideration of the Board's 
Order on Review dated June 1, 1987. Specificallyr claimant 
asserts that he is entitled to a reasonable attorney fee award for 
prevailing on two issues raised in the insurer's cross-request for 
Board review.

Claimant's request for reconsideration was mailed on 
June 10, 1987. Yet, on or about June 9, 1987, the insurer had 
petitioned for judicial review. We have previously held that we 
are authorized to withdraw an Order for Reconsideration after the 
filing of a petition for judicial review with the Court of 
Appeals. Dan W, Hedrick, 38 Van Natta 208, 209 (1986). However, 
we choose not to exercise our authority in this instance. In any 
event, had we reconsidered this matter, it is unlikely that we 
would have found that claimant was entitled to an insurer-paid 
attorney fee for responding to the insurer's cross-appeal. See 
Richard M. Deskins, 38 Van Natta 825, 826 (1986).

Accordingly, the request is denied. Instead, we adhere 
to our prior order. Furthermore, the issuance of this order 
neither "stays" our prior order nor extends the time for seeking 
review. International Paper Company v. Wright, 80 Or App 444 
(1986); Fischer v. SAIF, 76 Or App 656 (1985).

IT IS SO ORDERED.

LINDA L. BEARD, Claimant 
Bottini, et al.. Claimant's Attorneys 
Acker, Underwood, et al., Defense Attorneys

Reviewed by Board Members Lewis and McMurdo.

WCB 86-00068 
June 24, 1987 
Order on Review

Claimant requests review of Referee Shebley's order that 
upheld the insurer's denial of claimant's occupational disease 
claim for mental stress. The issue is compensability. We reverse

Claimant sustained a compensable shoulder injury while 
employed by a hospital in February 1977. The injury ultimately 
required three surgeries, finally precluding claimant from 
returning 'to her regular work as a nurse's aide. She received 
vocational assistance in the form of two light-duty-job 
placements. Both failed and.claimant became depressed. She then 
came under the care of Dr. Colistro, a psychologist. His active 
treatment of claimant began in September 1982, and it continued up 
to the time of the present hearing.

On July 14, 1983, claimant went to work on a wage 
subsidy basis for the present employer, Dr. Gregory Shipp, a 
chiropractor. At the time she began, claimant continued to seek 
treatment from Dr. Colistro for anger and depression associated 
with her prior failed employment experiences. After a brief 
period of adjustment, claimant felt comfortable with her new 
receptionist job. She discontinued her medication for several 
months and reported feeling that her prior depression had come to 
an end.

As Dr. Shipp's receptionist, claimant was responsible
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for screening all phone calls, receiving up to 70 patients per 
day, making up new files, scheduling appointments, effecting bill 
collections and working on the computer. As time went.on, 
claimant began to feel overwhelmed by the volume of work for which 
she was responsible. She kept in close contact with Dr, Colistro, 
and occasionally complained of the stresses associated with her 
work load. In addition to her work load, claimant complained of having to pay $1,600 for a mandatory training seminar, while other 
employes' tuition was paid by the employer. According to 
claimant, Dr. Shipp also showed general favoritism toward certain 
employes while others appeared to receive more work and fewer 
benefits.

r employer regularly 
. She indicated that 
insurance companies 
ng patients for 
Iso given the duty of 
tments and reminding 
erapy. Claimant found 
isturbing the job of 
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Claimant also complained that he 
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this duty uncomfortable. She also found d 
collecting money from patients, including 
surcharge from each patient to cover the " 
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Claimant testified that Dr. Shipp was issued a check for $235.00 by the Workers' Compensation Department Rehabilitation 
Fund to purchase a mat to be used under her chair. According to 
claimant, Shipp cashed the check but did not purchase the mat. 
Instead, he provided claimant with a used mat from the office. 
Claimant's other complaints included her allegation that some 
part-time employes were being paid more than certain full-time 
workers, that Dr. Shipp wanted all conversations at the front desk 
tape recorded, that he released patients' confidential files to 
other patients who worked for insurance companies, and that 
claimant and other employes were required to pay Dr. Shipp 25 
cents each time they uttered something negative about their 
employment.

Claimant testified that she received two offers of 
employment from other medical offices during her tenure. She 
declined both, however, after being told by Dr. Shipp that she was 
indispensable as an employe. Then, on October 15, 1985, claimant 
was called into Shipp's office where, according to claimant, she 
was told by him: "... I've got some good news and I'
some bad news for you . . . the first news is 'I love you 
second news is that I'm letting you go . . ."

ve got 
' The

Claimant testified that she had received no warning of 
her impending termination and that Dr. Shipp did not attempt to 
explain the reasons for it during their conversation. According 
to claimant, Shipp indicated that he had arranged a part-time 
position for her in another clinic, but when she later inquired, 
there was no job available. Claimant testified that the method of 
her firing, coupled with the fact that she was again unemployed, 
caused her depression to return. She began seeking additional 
treatment from Dr. Colistro, and filed a stress-related claim for 
occupational disease in late October 1985.

Ms. Gill, who was employed by Dr. Shipp during a portion 
of the time claimant worked there, also testified. She 
corroborated claimant's testimony with regard to her allegations

-476-



#

m

m

of a heavy work load, favoritisiri, double billing, and the 
generally stressful working environment in Dr. Shipp’s office.

Dr. Shipp also testified. He denied that claimant was 
required to participate in the collection of delinquent accounts. 
He also denied that he participated in favoritism. He admitted 
that some of claimant’s telephone calls were monitored for the 
purpose of ensuring that she was providing the right information 
to callers. With regard to the allegation of double billing.
Dr. Shipp asserted that two insurers would be billed only if a 
patient had incurred injuries to two parts of the body in 
different accidents, and treatments were proyided separately for 
each injury in one visit. He admitted that he released patients' 
files to a certain insurer's claims examiner^ who reviewed files 
for him as payment for her personal chiropractic care.

Dr. Shipp testified that during the last few months of 
claimant's employment, she did not complain of being overworked 
and, in fact, seemed quite satisfied with her employment. With 
regard to the events surrounding claimant's termination, Shipp 
indicated that because of claimant's ongoing shoulder therapy, she 
was unable to assist an associate chiropractor in manipulating 
patients for the purpose of taking x-rays. As a result, 
claimant's usefulness at the office declined and he considered 
terminating her. With regard to the event that led to the actual 
termination. Dr. Shipp testified:

"As far as the termination went ... my 
wife was eight months pregnant at the time, 
it turned out that the Hawaii trip [a bonus 
offered to employes who performed well] was 
due, and she basically said she didn’t want 
to go . . . So I had a patient . . . who was 
going to go in her place. When I let 
[claimant] know that, she basically said 
that it was unfair and didn't want to go to 
Hawaii. Then I was posed with well, why is 
she here, why am I keeping her here, because 
now she's said that she's not going to go to 
the Hawaii trip and she's going to stay 
home."
Shipp then called claimant into his office and offered 

the "good news - bad news" scenario. He testified that he did not 
indicate to claimant that he had arranged another job placement 
for her. He admitted that he did not discuss with claimant the 
reasons for her firing prior to the termination, and that claimant 
probably felt she was doing an adequate job up to the time of the 
firing.

Claimant was recalled as a witness and testified that 
she was unaware that Dr. Shipp was dissatisfied with her work 
product prior to her firing. Although she was not a trained x-ray 
technologist, Shipp did not suggest that she acquire training in 
that regard. According to claimant, her termination came as a 
complete surprise.

Dr. Colistro, the treating psychologist, was deposed.
He testified that he began treating claimant on a regular basis in 
1982, but that her depression had largely resolved at the time she 
began working for Dr. Shipp.| In Colistro's opinion, claimant's 
depression gradually increased during her tenure with Shipp
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because of her work load, long hours and several incidents in 
which she felt ethically compromised by Shipp's billing policies. 
Then, with the unexpected termination,, claimant' s condition 
markedly worsened, resulting in greater depression and suicidal 
ideations.

Dr. Turco, a consulting psychiatrist, also was deposed. 
He testified that he saw claimant on two occasions and that, in 
his opinion, claimant's termination was a far greater stressor 
than her working environment in general. He also indicated that, 
in his opinion, claimant's problem was primarily the result of her 
emotional make-up. He also indicated, however, that if claimant's 
representations regarding her working environment were true, the 
work would have been a contributory factor leading to her 
emotional disturbance.

The Referee found no reason to disbelieve claimant's 
account of her working conditions. In fact, he found claimant's 
version of the facts "much more convincing and believable than her 
employer’s." Despite this finding, the Referee concluded that 
claimant's claim was not compensable. He found that it was 
claimant's termination, rather than the conditions of her 
employment, that resulted in her psycholgical condition. The 
Referee cited Elwood v. SAIF, 298 Or 429 (1985), for the 
proposition that job termination itself is not compensable. While 
we agree with the Referee that stress resulting from job
termination alone is not compensable, we find that his analysis of 
Elwood was incomplete.

It is claimant's burden to prove the compensability of 
this claim for occupational disease. In order to satisfy that 
burden, she must prove that stressful conditions, viewed 
objectively, existed on the job. McGarrah v. SAIF, 296 Or 145,
166 (1983). She must also prove that the employment conditions, 
when compared with nonemployment conditions, were the major 
contributing cause of her mental disorder. Dethlefs v. Hyster 
Co.f 295 Or 298 (1983). Finally, because claimant's psychological 
condition preceded her employment, she must prove that her 
employment exposure was the major cause of a worsening of her 
underlying condition. Weller v. Union Carbide, 288 Or 27 (1979).

In Elwood V. SAIF, supra, the Supreme Court discussed 
the effects of job termination and whether or not it is 
compensable. The Court concluded:

"... [T]he occupational disease law did 
not make illness from losing a job a 
compensable risk of the job . . . The line, 
we think, runs between illness resulting 
from the stress of actual or anticipated 
unemployment, which is not compensable, and 
illness resulting from the circumstances and 
manner of discharge, which can be regarded 
as events still intrinsic to the employment 
relationship before termination and can lead 
to compensation." I_d. 298 Or at 433 
(emphasis added).
We interpret the Court's holding to be that, while 

stress resulting from the isolated act of job termination is not 
compensable, the circumstances surrounding the termination, 
including the manner of the discharge, are to be considered when

-478-



m

determining compensability. After reviewing this record, we are 
persuaded that the working conditions preceding claimant's 
termination, and particularly the circumstances and manner of her 
discharge, were the major contributing cause of a worsening of her 
underlying psychological condition.

Like the Referee, we find claimant's version of the
facts more 
testimony, 
claimant's 
capable of 
itself was 
warning and

persuasive than that of her employer. From her 
as corroborated by that of Ms. Gill, we find that 
pretermination working conditions were objectively 
producing stress in this claimant. The termination 
clearly stress-producing in that it came without 
followed a period in which claimant was apparently led

to believe that she was performing satisfactorily.
The medical evidence also preponderates in claimant's 

favor. Dr. Colistro, the long-time treating psychologist, has 
repeatedly and unequivocally stated that claimant's work exposure 
was the major cause of her worsened condition. While he believes 
that claimant's termination was the final precipitating factor in 
her need for additional treatment, he has also cited numerous 
pretermination events that "gradually worsened" her condition.
Dr. Turco, the consulting psychiatrist, believes that claimant's 
condition is largely the result of her emotional make-up. He has 
conceded, however, that if claimant's version of the facts was 
accurate, the work exposure would be stress-producing.

Claimant's claim is compensable, 
will be reversed.

ORDER

The Referee's order

The Referee's order dated July 23, 1986 is reversed. Claimant's attorney is awarded $1,850 for services at hearing and 
$700 for services on Board review. Both fees shall be paid by the 
insurer.

ROBERT J. BEATY, 
Malagon & Moore, 
SAIF Corp Legal,

Cla
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June 24, 1987
Second Own Motion Order on 
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consideration of our October 1, 
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reating psychiatrist which 
ous opinion. On April 28, 
ted an opportunity to respond 
response has been received.

Following our further review of this matter, we are 
persuaded that, as a result of his compensable conditions, 
claimant is permanently incapacitated from regularly performing 
work at a gainful and suitable occupation. ORS 656.206(1 ) (a ) . 
Consequently, we conclude that he is entitled to an award of 
permanent total disability. '

Accordingly, claimant is awarded permanent total 
disability, effective this date. As a reasonable attorney's fee, 
claimant's attorney is awarded 25 percent of this increased 
compensation, not to exceed $800.

IT IS SO ORDERED. ‘



ELLA M. HOLLAND, Claimant Own Motion 86-0489M
Steven C. Yates, Claimant's Attorney June 24, 1987
SAIF Corp Legal , Defense Attorney Own Motion Order

Claimant has requested that the Board exercise its own 
motion authority and reopen her claim for an alleged worsening of 
her April 17, 1970 industrial injury. Claimant's aggravation 
rights have expired. SAIF Corporation has recently accepted 
responsibility for claimant's 1983 knee surgery, but opposes the 
payment of temporary total disability compensation as claimant is 
receiving Social Security benefits. Claimant argues that these 
benefits are disability benefits and not retirement.

Based on Cutright v. Weyerhaeuser 
the Board must deny claimant'(1985 ) , 

disability compensation.
Company, 299 Or 290 

request for temporary total
Cutright states:

"A claim for temporary total disability 
benefits in the absence of wage loss seeks 
a remedy where there is no damage.
Non-workers can sustain medical expenses.
They cannot lose earnings.

Claimant has been living on Social Security disability benefits 
since 1975. The evidence does not show that she lost any wages as 
a result of the surgery in 1983.

Claimant also seeks an increased award for permanent 
disability. The Board's records indicate claimant has received 
awards totalling 90 degrees for 60 percent loss of function of the 
left leg. We find no medical evidence which would aid the Board 
in rating claimant's disability at the time her condition became 
medically stationary after the 1983 surgery.

The request for own motion relief is hereby denied.
IT IS SO ORDERED.

JOHN LOSINGER, Claimant 
Elliott Lynn, Claimant's Attorney 
Tooze, et al., Defense Attorneys

Reviewed by Board Members

WCB 82-10633 
June 24, 1987 
Order on Review 

Ferris and McMurdo.
The insurer requests review of that portion of Referee 

Knapp's order that set aside its denial of claimant's industrial 
injury claim for his right shoulder. The issues are res judicata 
and compensability.

The res judicata issue in this case was the subject of a 
previous Board order remanding the case to the Referee for a 
hearing on the merits. John Losinger, 36 Van Natta 239 (1984).
The insurer urges us to reconsider our previous decision on the 
res judicata issue and find claimant's claim for his shoulder 
barred under this doctrine. We conclude that our previous 
decision on the res judicata issue was correct and thus proceed to 
the issue of compensability.

Claimant injured his right hand and allegedly his right 
shoulder in September 1980 when his right hand became entangled in
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the gears of a piece of machinery that he was operating.
Claimant's hand was severely lacerated and required several 
surgical operations including a skin graft and hence was the focus 
of claimant's early medical treatment. The 801 form mentions only 
a hand injury. One step in the skin graft surgery required that 
claimant's hand be sewn to his chest wall for about two and a half 
weeks. During this period, claimant's entire right upper 
extremity including his shoulder was immobilized. The initial 
treating physician was Dr. Jewett, a plastic and reconstructive 
surgeon with a subspecialty in hand surgery. The insurer accepted 
the claim within two and a half weeks of the accident.

#

During the two years prior to the industrial accident, 
claimant was involved in three automobile accidents. Claimant 
sought treatment after these accidents from Dr. Burke, an 
osteopath. According to Dr. Burke's chart notes, the first 
accident occurred on February 22, 1979 and resulted in complaints 
of headaches and pain in the right side of claimant's neck. The 
second accident occurred on January 14, 1980 and resulted in 
complaints of headaches and pain in claimant's neck, left shoulder 
and low back. The third accident occurred two days later, on 
January 16, 1980, and resulted in complaints of pain in the right 
shoulder and tingling in the right arm in addition to the ' 
complaints associated with the second accident. Dr. Burke treated 
all of claimant's injuries conservatively.

The first mention of problems with claimant's right 
shoulder after the industrial injury was in early October 1980 
when claimant began undergoing physical therapy for his-hand. ' 
Claimant complained of pain and weakness in his shoulder and was 
encouraged to exercise it. Claimant continued to receive physical 
therapy for his hand for about four months until February 1981, 
but the last mention of shoulder complaints in the physical 
therapy notes occurred in early November 1980.

Dr. Jewett released claimant to return to modified work 
in February 1981, but after a week claimant was unable to 
continue. Dr. Jewett's reports mention only hand problems as the 
cause of claimant's inability to continue working. Dr. Jewett 
declared claimant medically stationary in July 1981 and rated the 
impairment of claimant's hand.

Claimant was examined by Dr. Schwan, an osteopath at the 
Callahan Center, in August 1981. At that time, claimant 
complained of pain, stiffness and weakness in his right hand, arm, 
shoulder and neck and attributed all of these symptoms to the 
September 1980 industrial accident. Dr. Schwan noted complaints 
of pain on various passive movements of the right shoulder, 
although he also commented that claimant was grossly overfocusing 
on physical complaints. One of the diagnoses recorded by 
Dr. Schwan after his examination was "possible capsulitis of the 
right shoulder." In a separate physical capacities assessment 
form. Dr. Schwan commented, "Needs some home exercises for.his 
right shoulder and neck."

The same day, claimant was examined by Dr. Johnson, the 
psychologist at the Callahan Center. Dr. Johnson's report 
contains the first statement regarding•the mechanism of claimant's 
alleged shoulder injury. Claimant told Dr. Johnson that he had 
wrenched his shoulder when he yanked his hand out of the gears of 
the machine. i
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Elsewhere in his.report, Dr. Johnson noted that claimant 
was grossly overfocused on physical problems. claimant indicated 
that he experienced daily problems with headaches, his hearing, 
pain in his neck, arm, back and hands, areas of numbness, unusual' 
skin sensations, skin problems, gastrointestinal difficulties and 
visual problems. Claimant also reported experiencing frequent 
problems with fatigue, muscular weakness, tension and breathing 
and weekly problems with shakiness, insomnia, urination, excessive 
gas, vomiting and chest pain. In pain drawings, claimant 
indicated aching of the head, neck, both shoulders, upper back, 
buttocks, right arm, hand and thumb. Dr. Johnson's diagnoses of 
claimant's psychological state were inadequate personality, 
hysterical personality, schizoid personality and anxiety 
neurosis. He did not think, however, that these problems required 
treatment at that time.

#

A few days later, a member of the Callahan Center staff 
who instructed claimant in home exercises for his right shoulder 
noted that claimant complained of pain in his shoulder, but stated 
that claimant was able to perform all of the exercises requested 
of him. The instructor also noted that claimant's right arm 
movements appeared weak when he attempted to lift weights on the 
universal gym.

claimant's claim was closed by Determination Order dated 
September 1, 1981 with a scheduled award of 55 percent for the 
right forearm. Later in September, claimant underwent a work 
tolerance evaluation at the Callahan Center. The evaluator noted 
that claimant exhibited considerable pain behavior relating to his 
right shoulder. Claimant rubbed his shoulder vigorously and 
sighed loudly when the evaluator entered the room. Later, during 
a portion of the evaluation which involved the use of a ten-key 
adding machine, claimant stopped, rubbed and moved his shoulder 
and, "with a bright tone and a smile," stated, "Are we allowed to 
rest? My shoulder just gave out." The evaluator noted that 
claimant resumed the evaluation in four minutes without further 
pain behavior.

Claimant was involved in a fourth automobile accident on 
February 19, 1982. He again sought treatment from Dr. Burke, 
complaining, among other symptoms, of headaches and pain in the 
right side of his neck and right shoulder. Dr, Burke prescribed 
conservative treatment.

In March 1982, claimant’s claim was reopened when he 
began an authorized training program in electronics assembly. 
Claimant completed the program in June 1982 and his claim was 
again closed by Determination Order with additional temporary 
disability compensation, but with no additional award of permanent 
disability,

Claimant went to 
1982, worked for about one 
found a job with another el 
that employer in early Augu 
claimant reported to Dr. Gr 
increasing pain and numbnes 
other symptoms. Dr. Grimm 
atrophy and weakness of the 
neurological symptoms invol

work for an electronics company in June 
month and was then laid off. Claimant 
ectronics company and began working for 
St 1982. In late October 1982, 
imm, a neurologist, complaining of
s in his right arm and shoulder among 
noted a right shoulder droop and 
right shoulder musculature among other 

ving the face, right ear, right upper 
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extremity and right lower extremity. Mild disorientation was also 
noted. Dr. Grimm suspected a tumor of some kind and hospitalized 
claimant for tests. A brain scan, x-rays of the right shoulder 
and an EMG involving the upper extremities, shoulder and chest 
revealed no abnormalities. Claimant was then referred for an 
evaluation by Dr. Binder, a psychologist.

Dr. Binder diagnosed a "somatization reaction" secondary 
to concerns by claimant that he would be unable to continue 
working at his job as an electronics assembler and also suspected 
a chronic dysfunction of the left hemisphere of claimant's brain. 
Dr. Binder recommended that claimant be given emotional support 
and reassurance about his condition. Claimant did not return to 
work as an electronics assembler.

#

In December 1982, claimant began receiving osteopathic 
manipulations of his shoulder from Dr. Burke. Dr. Burke reported 
to the insurer that claimant's symptoms apparently were related to 
the September 1980 industrial accident when claimant jerked his 
hand out of the gears of the machine. At about the same time.
Dr. Grimm opined in a letter to claimant's attorney that 
claimant's right arm and shoulder pain was "directly attributable" 
to claimant's September 1980 industrial accident. The insurer 
issued a denial of claimant's shoulder problems later the same 
month and claimant requested a hearing.

In January 1983, counsel for the insurer met with 
Dr. Grimm and discussed possible alternative explanations for 
claimant's right shoulder complaints. They went over Dr. Burke's 
chart notes which showed complaints of neck and right shoulder 
pain attributable to some of claimant's auto accidents. Dr. Grimm 
was not aware of the auto accidents before this time. In a report 
issued after the meeting, Dr. Grimm retracted his former opinion 
and stated that, in view of the previous injuries to claimant's 
shoulder and neck, there was no way of proving which of claimant's 
multiple injuries was the cause of his ongoing complaints.

Claimant was involved in a fifth automobile accident on 
March 7, 1984. He was treated for this accident by Dr. Gray, 
specialty unknown, and spent about one week in the hospital with 
his neck in traction.

After issuing his second opinion, Dr. Grimm was 
contacted by claimant's attorney and also spoke directly with 
Dr. Burke concerning the effects of claimant's auto accidents on 
his right shoulder. In May 1984, Dr. Burke wrote Dr. Grimm 
stating, "Treatment of [claimant] prior to September 1980 
industrial injury [sic] revealed no right shoulder dysfunction or 
loss of muscle mass. In addition, I have never treated [claimant] 
for a shoulder condition." Later the same month. Dr. Grimm issued 
a third opinion in which he stated that claimant's ongoing 
complaints of right shoulder pain were "a direct consequence" of 
the September 1980 industrial accident.

Claimant's case came to hearing later in May 1984. 
Claimant testified that when he caught his hand in the gears it 
had taken him three pulls to get his hand free. The last of these 
pulls, claimant testified, was with all of his might and weight 
and when his hand finally tore free, he fell backwards onto the 
ground. Claimant indicated that he felt his shoulder separate on 
the third pull. -483-



Dr. Burke testified that until about a year prior to the 
hearing he did not think that claimant's September 1980 industrial 
accident had played any material role in claimant's ongoing 
complaints of right shoulder pain. Before that time, Dr. Burke 
had attributed claimant's complaints to the automobile accidents 
and, indirectly, to the effects of anatomical anomalies in 
claimant's spine and one leg. At the time of the hearing, 
however. Dr. Burke testified that it was his "guess" that 
claimant's shoulder complaints were 40 percent attributable to the 
industrial accident and 60 percent attributable to other, 
noncompensable factors. Dr. Burke indicated that he had changed 
his mind concerning the cause of claimant's shoulder complaints 
based upon the reports and conclusions of Dr. Grimm.

Dr. Burke also commented on the letter he had sent to 
Dr. Grimm in May 1984. When asked to explain his statement in the 
letter that he had never treated claimant for a shoulder 
condition, he conceded that he had treated claimant repeatedly for 
complaints of right shoulder pain. He testified, however, that he 
had not characterized these complaints as a "shoulder condition" 
because he reserved that phrase for conditions brought about by 
direct trauma to the shoulder. When questioned regarding his 
statement that prior to the September 1980 industrial accident he 
had never noticed any dysfunction or loss of muscle mass in 
claimant's shoulder. Dr. Burke conceded that he had not noticed 
any such dysfunction or atrophy in claimant's shoulder at any time 
after the industrial injury either, including the time after 
Dr. Grimm identified these symptoms in October 1983.

Dr. Grimm also testified at the hearing. He diagnosed 
claimant's condition as paralysis of one of the nerves servicing 
the shoulder (the "eleventh nerve") and reiterated his opinion 
that this injury was attributable to claimant's September 1980 
industrial accident. When questioned further. Dr. Grimm indicated 
that his opinion was based upon two facts stated in the letter he 
received from Dr. Burke in May 1984: (1) that claimant had never
been treated for a shoulder condition prior to the industrial 
accident; and (2) that claimant had no symptoms of shoulder 
dysfunction or atrophy prior to the industrial accident. When 
informed regarding the content of Dr. Burke's testimony, Dr. Grimm 
conceded that both of the major bases of his opinion were 
invalid. He continued to hold his opinion regarding the cause of 
claimant's shoulder complaints, however, on the ground that the 
pulling motion described by claimant was compatible with the kind 
of injury he had diagnosed.

Dr. Jewett, the physician who treated claimant's hand 
injury, was deposed after the hearing. He stated that he saw no 
relationship between claimant's hand injury and the alleged 
shoulder condition. Dr. Jewett stated that his opinion was based 
primarily upon the fact that claimant did not complain of pain in 
his shoulder until long after the industrial accident. When shown 
the early physical therapy notes for claimant's hand which 
mentioned complaints of right shoulder pain. Dr. Jewett explained 
these complaints as due to and typical of the kind of skin graft 
procedure which claimant had undergone. He also indicated that 
claimant's complaints of shoulder pain were rather nonspecific and 
that he did not take them too seriously in light of claimant's 
hysterical kind of personality.

After our de novo review of the record, we conclude that
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a causal connection between 
shoulder complaints, we do 
Dr. Burke's opinion was based 
Grimm. Dr. Grimm's

claimant has failed to prove by a preponderance of the evidence 
that the industrial accident in September 1980 was a material 
contributing factor to his ongoing complaints of right shoulder 
'pain. There are a number of potential noncompensable explanations 
for claimant's complaints including his multiple automobile 
accidents, his documented psychological conditions and perhaps 
even an undiagnosed brain or nervous disorder. Although Dr. Burke 
and Dr. Grimm both thought there was 
the industrial injury and claimant's 
not find their opinions persuasive, 
primarily upon the conclusions of Dr 
conclusions were based upon facts provided by Dr. Burke -- facts 
which were later demonstrated to be inaccurate. Under these 
circumstances, both opinions are without sufficient foundation to 
support a finding of compensability. See Somers v. SAIF, 77 Or 
App 259, 263 (1986). In addition, given claimant's diagnosed 
psychological conditions involving overfocusing on physical 
complaints, we do not find his testimony alone sufficient to carry 
his burden of proof. Consequently, we conclude that the insurer's 
denial of claimant’s right shoulder condition should be reinstated 
and affirmed.

ORDER
The Referee's order dated October 4, 1984 is reversed in 

part. That portion of the order that set aside the insurer's 
denial dated December 30, 1982 of claimant's right shoulder 
condition is reversed. The insurer's denial is reinstated and 
affirmed. The remainder of the Referee's order is affirmed.

MIGUEL A. RAMIREZ, Claimant WCB 86-08067, 85-12858 & 85-13343
Goldberg & Mechanic, Claimant's Attorneys June 24, 1987 .
Nelson, et al., Defense Attorneys Order on Reconsideration
Norman Cole (SAIF), Defense Attorney 
Noreen K. Saltveit, Defense Attorney

Claimant has requested reconsideration of our Order on 
Review dated June 1, 1987. The request is granted and the order is 
withdrawn for reconsideration.

Claimant contends that the Board 
the SAIF Corporation and Liberty Northwest 
pay his attorney a fee for services on Boar 
his attorney is entitled to a fee from SAIF 
OAR 438-47-055 on the responsibility issue 
position and was more than a nominal partic 
appeal." He contends that his attorney is 
Liberty Northwest under the same provisions 
continued to contest the compensability of 
order pursuant to ORS 656.307 has been issu

erred in not ordering both 
Insurance Corporation to 
d review. He contends that 
under ORS 656.382(2) and 

because he "took an active 
ipant regarding SAlF's 
entitled to a fee from.
because "Liberty Northwest 
the claim on appeal." No 
ed in this case. ■

We reject claimant's argument with regard to SAIF. Claimant 
presented alternative arguments on Board review on the responsibility 
issue, one in line with the position taken by SAIF and the other in 
line with the Referee's order. Claimant, therefore, did not take a 
position on the responsibility issue and is not entitled 
attorney fee for that reason. See SAIF v. Phipps, 85 Or 
(May 20, 1987); Petshow v. Farm Bureau Insurance Co., 76 
569 (1985), rev den 300 Or 722 (1986).

to an 
App 436 
Or App 563,

We accept claimant's argument with regard to Liberty
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Northwest. Although responsibility was the focus of the parties' 
briefs, Liberty Northwest did raise the issue of compensability and 
claimant submitted a short reply. Under these circumstances, we find 
that claimant has actively participated to protect his right to 
compensation. See Robert L. Montgomery, 39 Van Natta 469 (June 11,
1987). Consequently, he is entitled to a reasonable attorney fee for 
services on Board review. Considering the factors enunciated in 
Barbara A, Wheeler, 37 Van Natta 122, 123 (1985), we conclude that a 
fee of $100 is appropriate.

Liberty Northwest Insurance Corporation shall pay claimant's 
attorney a fee of $100 for services on Board review. Except as herein 
modified, the Board adheres to and republishes its previous order, 
effective this date.

m

IT IS SO ORDERED.

EVERETT S. STANDLEY, Claimant
Peter 0. Hansen, Claimant's Attorney
Spears, Lubersky, et al., Defense Attorneys

Reviewed by the Board en banc.

WCB 85-13382 & 86-02530 
June 24, 1987 
Order on Review

The self-insured employer requests review of that portion 
of Referee Myers' order that increased claimant's award of 
unscheduled permanent partial disability for the neck from 40 
percent (128 degrees) to 65 percent (208 degrees). The issue is 
extent of disability.

We affirm the Referee's order with the following 
comments. In its brief before the Board, the employer argues that a 
worker who has retired from the work force is not entitled to 
permanent partial disability benefits. The dissenting opinion 
agrees. The employer argues that, the principles set forth in 
Cutright v. Weyerhaueser Co., 299 Or 290 (1985) are applicable to 
cases involving unscheduled permanent partial disability. We 
disagree.

First, as the employer acknowledges, the Cutright court 
did not have occasion to discuss the effect of retirement on a 
claimant's entitlement to permanent partial disability, Cutright 
was specific in its discussion of temporary total disability, and 
its holding is necessarily limited to that benefit. Second, the 
basic principles underlying temporary total disability are 
fundamentally different from those of permanent partial disability. 
Whereas the benefit to be gained from temporary total disability is 
compensation for lost wages, ORS 656.210(1); Cutright, supra, 299 Or 
at 298, the statutory benefit surrounding unscheduled permanent 
partial disability is compensation for lost capacity to earn. ORS 
656.214(5).

Cutright holding that a retired worker is not entitled 
to temporary total disability compensation is logical. While 
retired, the claimant makes no attempt to earn and, therefore, by 
definition, he suffers no loss of wages as a result of his injury.
By contrast, a claimant who has incurred a permanent injury to an 
unscheduled body part suffers more than a temporary loss of wages, 
he permanently loses a portion of his wage-earning capacity.
Whether he is retired or actively seeking work, his lost earning 
capacity remains.
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The resolution of this controversy may at 1 
depend on one’s view of retirement. If the act of re 
viewed as permanent and absolute, the present employe 
strengthened. Arguably, a claimant whose absolute re 
guaranteed has no earning capacity to lose; as a work 
a nonentity. in our view, however, the concept of re 
modern society is a dynamic one. A claimant may reti 
sincere hope of never having to return to work. Yet, 
of changed financial or personal circumstances a clai 
that a return to work is necessary or desirable. At 
or her earning capacity, which has been permanently _r 
result of a prior compensable injury, becomes a very 
a claimant's return to work. The worker is willing, 
capacity for work is limited.

east partially 
tiring is 
r's argument is 
tirement is 
er he or she is 
tirement in 
re with the 
later, because 

mant may decide 
that point, his 
educed as a
real factor in 
but his or her

Because of what we find to be fundamental differences 
between the purposes of compensation for temporary total and 
permanent partial disability, we find Cutright, supra, inapplicable 
to the present case. We, therefore, affirm the order of the Referee

ORDER
The Referee's order dated August 14, 1986 is affirmed. 

Claimant's attorney is awarded $600 for services on Board review, to 
be paid by the self-insured employer.

Board Chairpersoh Ferris dissenting:
Because I do not believe that a claimant who has retired 

is entitled to additional permanent partial disability compensation 
subsequent to his retirement, I respectfully dissent from the 
majority opinion.

Claimant was compensably injured in April 1980. After a 
brief recovery period, he returned to his job and worked regularly 
until voluntary retirement removed him from the work force on May 1, 
1983. Claimant receives both a Teamster's pension and Social 
Security. Claimant was medically stationary at the time of his 
retirement and he was not seeking medical attention. Approximately 
seven months after he retired, however, claimant returned to his 
physician, complaining of increased symptoms. He thereafter sought 
reopening of his claim. The employer responded by reopening the 
claim for medical services only. It refused to pay claimant 
additional temporary total disability compensation because of his 
retired status. Claimant requested a hearing and the employer's 
denial was upheld by Referee Richard Knapp on January 31, 1986.
Both the Board, Everett S. Standley, 37 Van Natta 1844 (1985), and 
the Court of Appeals, Standley v. Pacific Motor Trucking, 80 Or App 
791 (1986), affirmed without opinion.

In the interim, claimant was awarded 40 percent 
unscheduled permanent partial disability by a November 1985 
Determination Order. He requested a hearing, seeking an additional 
award of permanent disability. The employer contended that claimant 
was entitled to no permanent disability compensation because he had 
retired before the aggravation claim giving rise to the most recent 
Determination Order. The employer cited Outright v. Weyerhaeuser 
Co., 299 Or 290 (1985), inter alia, as'authority. •

• In his August 1986 Opinion and Order, Referee Raymond
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Myers rejected the employer's contention/ believing that the 
rationale of the Outright decision was, not applicable ,to a case 
involving entitlement to permanent disability. Finding claimant 
more disabled than the 40 percent awarded by Determination Order/ 
the Keferee granted claimant an additional 25 percent. 'The employer sought Board review. The majority has affirmed the Referee's order.

theref0 
outset 
claiman 
and iS/ 
reading 
Court's 
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t's entit 
therefor 
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ation Law nvolving 
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and I believe that i

arguments on review and would, 
. It is acknowledged from the 
lly involved a retired 
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nt with the case at bar. In 
nstructive with regard to the 
cheme of the Workers' 
ts concepts are applicable to 

both permanent partial and temporary total

In Outright, the claimant sought/additional temporary 
total disability compensation pursuant to an aggravation claim filed 
subsequent to his retirement. The Court's majority found that a 
retired claim.ant is no longer a "worker" for purposes of the Oregon 
Workers' Compensation Law, and is, therefore, not entitled to 
receive compensation for lost wages. The Court noted:

m

"The entire scheme of the Workers'
Compensation Law is to compensate workers, 
who are active in the labor market, for 
wages lost because of inability (or reduced 
capacity) to work as a result of a 
compensable injury . . . The name of the act 
itself . . . indicates who is to be covered 
- 'workers.' . . . There is not one word in 
the statute that refers to a person who no 
longer engages in furnishing services for 
remuneration. Certainly, one who retires 
from the workforce is no longer a 'worker* 
as defined." 299 Or at 296-7 (emphasis in 
original) .
Although the Court did not have occasion to rule with 

regard to cases involving permanent partial or permanent total 
disability, it offered the following observations:

"ORS 656.268(1), which sets forth the 
procedure for determining awards of 
permanent disability, emphasizes that,
'[o]ne purpose of this chapter is to restore 
the injured worker as soon as possible and 
as near as possible to a condition of self 
support and maintenance as an able-bodied 
worker.' As we have noted, a worker is one 
who engages in furnishing services for 
remuneration." 299 Or at 298.
With regard to awards of permanent total disability, the 

Court noted: "... ORS 656.206(3) requires a worker seeking
permanent total disability compensation to prove a willingness to 
seek regular employment and to make reasonable efforts to obtain 
such employment." _I^. at 300.

-488-

#

m



Fr
the Court's 
that only th 
entitled to 
disability, 
person is no 
her services 
designed to 
be no loss, 
withdrawn fr

om these and other statements 
interpretation of the Workers' 
ose persons who statutorily qu 
receive compensation, be it fo 
under the Act. As the Court h 
t a "worker" because he or she 
for a remuneration. Whereas 

compensate an injured worker f 
by definition, when the former 
om the work force.

Cutriqht, I perceive 
Compensation Law to be. 
alify as "workers" are 
r temporary or permanent 
as noted, a retired 
no longer offers his or 

the compensation law is 
or a "loss," there can 
worker has completely

For the aforementioned reasons, I respectfully dissent.

m

VERNON J. TENBUSH, Claimant 
Peter 0. Hansen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney

SAIF Corporation has submitted to 
claim for an alleged worsening of his April 
injury. Claimant's aggravation rights have 
authorized the requested surgery, but opposes reopening 
claim for temporary total disability compensation.

Own Motion 87-0309M 
June 24, 1987 
Own Motion Order

the Board claimant's 
10, 1967 industrial 
expired. SAIF has 

of the

Claimant last worked in the winter of 1982. In March 
1983 Dr. Hamilton recommended claimant undergo surgery. SAIF 
Corporation refused to authorize the surgery and claimant 
requested a hearing. Referee Mulder, on July 2, 1985, issued an 
Opinion and Order which ordered SAIF Corporation to allow the 
surgery. As far as we know, the surgery still has not taken place

We presume that claimant contends he 
gainful employment over the past 4-1/2 years du 
for which surgery was recommended. However, he 
explanation for the two year wait after the sur 
by the Referee. We can only conclude claimant' 
for at least the past two years was by his own 
purpose of temporary total disability benefits 
wages. Claimant will not lose any wages even i 
recommended surgery. Cutright v. Weyerhaeuser 
(1985). The request for own motion relief is h

IT IS SO ORDERED.

could not perform 
e to the condition 
has offered no 

gery was approved 
s unemployed status 
choice. The 
are to replace lost 
f he undergoes the 
Company, 299 Or 290
ereby denied.

LISA A. WILSON, Claimant
Gatti, et al., Claimant's Attorneys
SAIF Corp Legal, Defense Attorney

Reviewed by Board Members

WCB 85-15555 
June 24, 1987 
Order on Review

Ferris and Lewis.
The SAIF Corporation requests review of that portion of 

Referee T. Lavere Johnson's order that granted claimant's attorney 
a $2,000 attorney fee for overturning its denial of claimant's 
cervical condition and related medical services. Claimant' 
cross-requests review, seeking a penalty and attorney fee for 
SAIF's alleged "back-up" and unreasonable denial of her cervical 
condition. The issues are attorney fees and penalties.

Claimant was 25 years of age at the time of the 
hearing. In July 1984, she sustained a compensable "dorsal-lumbar
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strain" injury. Dr. Kahn, her initial treating chiropractor, 
diagnosed a dorsal and lumbar sprain with myofascitis. In 
November 1984, claimant came under the care of Dr. Tilchin, 
chiropractor. Tilchin immediately informed SAIF, by way of a 
Change Of Attending Physician form, that claimant complained of 
back, neck and headache pain. One month later, Tilchin wrote SAIF 
a letter causally relating claimant's cervical condition to the 
compensable injury. m

In December 1985, claimant came under the care of 
Dr. McCrory, chiropractor. In March 1986, McCrory referred 
claimant back to Dr. Kahn for limited treatment of her "cranial 
suture fixation and pterygoid rotation due to residual cervical 
spine instability." Kahn treated claimant four times in 
March/April 1986. In June 1986, McCrory referred claimant to a 
licensed massage therapist for "massage therapy." Shortly 
thereafter, SAIF issued a partial denial of claimant's cervical 
condition, payment of Dr. Kahn's treatment, and payment of the 
massage therapist's treatment.

Prior to the hearing, SAIF withdrew that portion of its 
partial denial relating to the massage therapy and agreed to pay 
for the therapist's treatment. The Referee found that SAIF had 
knowledge of claimant's cervical condition no later than December 
1984, and that it continued to pay for chiropractic treatment of 
that condition until a year-and-a-half later. He considered this 
an "acceptance" of the claim and found that SAIF had, therefore, 
issued a "back-up" denial. He also found that claimant's cervical 
condition as well as Dr. Kahn's four treatments were compensable 
on the merits. In so doing, he awarded claimant's attorney a 
$2,000 attorney fee. We modify.

In determining a reasonable attorney fee, we look to the 
efforts of the attorney and the results obtained. OAR 
438-47-010(2); see also Arthur D. Roppe, 38 Van Natta 118, 119 
(1986); Barbara A, Wheeler, 37 Van Natta 122, 123 (1985). 
Exercising our independent judgment, we find that a reasonable 
attorney fee would be $1,400.

Claimant has cross-requested review on the issue of 
penalties and attorney fees for SAIF's alleged "back-up" and 
unreasonable denial of claimant's cervical condition. Although 
the Referee found that SAIF had issued a "back-up" denial, he 
declined to award a penalty and attorney fee because SAIF, "had 
valid reasons ... to issue the denial." We affirm with the 
following comments.

Applying the recent case of Johns
303 Or 49 (1987), to the instant case, we f 
silence and payment of medical services was claimant's cervical condition. Thus, we do 
partial denial constitutes an impermissible 
Bauman v. SAIF, 295 Or 788 (1983). In any 
the Referee that SAIF did not act unreasona 
claimant's cervical condition. ORS 656.262 
Dr. Tilchin's December 1984 report, there i 
indication that claimant was receiving trea 
other than her mid and low back condition.

on V. Spectra Physics, 
ind that SAIF's mere 
not an "acceptance" of 
not find that SAIF's 
"back-up" denial. See 

event, we agree with 
bly in denying 
(10 ) . After 
s very little 
tment for anything

The Referee's order
ORDER
dated October 

-490-
24, 1986 is modified



in part and affirmed in part. That portion of the Referee's order 
that awarded claimant's attorney an attorney fee of $2,000 for 
overturning the SAIF Corporation's partial denial, is modified to 
$1,400. The remainder of the Referee's order, as supplemented 
herein, is affirmed.

m

RICHARD L. WINE, Claimant
Olson Law Firm, Claimant's Attorney
SAIF Corp Legal, Defense Attorney

Own Motion 85-0548M 
June 24, 1987 
Own Motion Order

On February 5, 1987, we issued a Second Own Motion 
Determination on Reconsideration in which we found that the SAIF 
Corporation had unreasonably failed to timely comply with our 
September 24, 1986 Own Motion Determination. Pursuant to our 
order, SAIF was directed to pay a penalty of 25 percent of the 
permanent disability compensation due as a result of our 
September 24, 1986 Own Motion Determination. We further directed SAIF to pay a reasonable attorney's fee of $150.

Contending that SAIF failed to timely comply with our 
February 5, 1987 order, claimant has requested additional 
penalties and attorney fees. Inasmuch as claimant's request 
emanates from an own motion order, we retain jurisdiction over 
this matter. See David L. Waasdorp, 38 Van Natta 81 (1986),

In response to claimant's contention, SAIF has provided 
a copy of its claim summary sheet. The sheet indicates that the 
penalty and attorney fee were paid on March 10, 1987.

Pursuant to ORS 656.295(8), SAIF had 30 days from the 
date of our February 5, 1987 order within which to appeal to the 
Court of Appeals, See also ORS 656.278(3). If an appeal had been 
filed, neither the penalty" nor the attorney fee would have been 
payable pending review. See ORS 656.313(4). Thus, the penalty 
and attorney fee became due upon the expiration of the statutory 
appeal period. The 30th day after February 5, 1987 was March 7, 
1987, a Saturday. Consequently, SAIF had until Monday, March 9, 
1987, to file its appeal. See OAR 438-05-040 ( 4 )(c ) . No appeal 
was filed. The following day, March 10, 1987, SAIF paid the 
penalty and attorney fee.

Our review of the record suggests that SAIF complied 
with our February 5, 1987 order on the first day it no longer had 
the option of requesting judicial review of the order. Since SAIF 
paid the penalty and attorney fee upon the expiration of its 
rights of appeal, we do not consider its conduct unreasonable. 
Accordingly, we decline to grant claimant's request for additional 
penalties and attorney fees.

IT IS SO ORDERED.

CLIFFORD L. HAINES, Claimant 
Pozzi, et al., Claimant's Attorneys 
SAIF Corp Legal , Defense Attorney

Claimant has requested

WCB 85-14168
June 26, 1987
Order on Reconsideration

reconsideration of the Board's
Order on Review dated 
asserts that the SAIF 
to ORS 656.268(3), to 
for the issuance of a

May 28, 1987. Specifically, claimant 
Corporation had an affirmative duty pursuant 
submit the claim to the Evaluation Division 
Determination Order. SAIF had issued a 
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Notice of Closure stating that claimant had suffered no permanent 
disability. We disagree with claimant's assertion.

Following the issuance of a Notice of Closure by an 
insurer, ORS 656.268(3) in relevant part states:

"The notice must inform the worker of the 
the decision that no permanent disability 
results from the injury; of the amount and 
duration of temporary total disability 
compensation; of the right of the worker to 
request a determination order from the 
Evaluation Division within one year of the 
date of the notice of claim closure; of the 
aggravation rights; and of such other 
information as the director may require.
Within one year of the date of the notice 
of closure, a determination order 
subsequently shall be issued on the claim 
at the request of the claimant or may be 
issued by the Evaluation Division upon 
review of the claim if the division finds 
that the claim was closed improperly. If 
an insurer or self-insured employer has 
closed a claim pursuant to this subsection 
and thereafter decides that the claim has 
permanency, the insurer or self-insured
employer shall request a determination 
order as provided in subsection (2) of this 
section. If an insurer or self-insured 
employer has closed a claim pursuant to 
this subsection, if the reasonableness of 
that closure decision is at issue in a 
hearing on the claim and if a finding is 
made at the hearing that the closure 
decision was not supported by substantial 
evidence, a penalty shall be assessed 
against the insurer or self-insured 
employer and paid to the worker in an 
amount equal to 25 percent of all 
compensation determined to be owing between 
the date of original closure and the date 
upon which the claim is closed by 
determinaton order." (Emphasis added.^

Thus, before becoming obligated to submit the claim to the 
Evaluation Division following the Notice of Closure, SAIF first 
had to determine whether the claim had permanency. The statute 
indicates that this decision is discretionary, subject to a 
standard of reasonableness. Consequently, SAIF was not mandated 
to submit the claim to the Evaluation Division for issuance of a 
Determination Order.

The statute does provide claimant a method by which to 
dispute the reasonableness of the Notice of Closure. Initially, 
the Evaluation Division is vested with jurisdiction to review the 
propriety of the insurer closure. Prior to this review, the 
Hearings Division is without jurisdiction to consider the 
closure's reasonableness. See Barbara Gilbert, 36 Van Natta 1485 
(1984). Therefore, in order to contest a Notice of Claim Closure, 
claimant must request a Determination Order from the Evaluation
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Division within one year of the Notice. Since claimant did not 
timely request a Determination Order, the Referee was without 
jurisdiction to consider the issues surrounding closure or the 
extent of permanent disability.

Accordingly, the request for reconsideration is granted 
and our prior order withdrawn. On reconsideration, the Board 
adheres to and republishes its former order of Kay 28, 1987, 
effective this date.

IT IS SO ORDERED.

#

ROBERT D. ARMSTRONG, Claimant WCB 86-02776
Brian R. Whitehead, Claimant's Attorney June 30, 1987
Acker, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.
The insurer requests review of Referee Garaventa's 

order, as amended on reconsideration, that set aside its denial of 
claimant's occupational disease claim for chronic rhinitis. The 
issue is compensability. We reverse.

Claimant is a former textile mill worker who asserts 
that his exposure to textile dust and fibers was the major cause 
of a chronic rhinitis condition. He filed a claim for nosebleeds 
and headaches on January 24, 1986 after working for the mill for 
approximately ten years.

For about six months prior to filing his claim, claimant complained of harassment by his supervisors, as well as by other 
workers. He was disciplined on several occasions for outbursts of 
temper, being away from his work station and absenteeism. He' 
received a "final warning" from the employer in December 1985. 
Shortly thereafter, claimant took a two-week vacation and never 
returned to work. After the vacation, he sought medical attention 
from Dr. Minard, a psychiatrist, for headaches. Minard authorized 
a 30-day release from work and referred claimant to Dr. Parosa, an 
internist, for respiratory complaints.

Among other things, Parosa diagnosed "rhinosinusitis," 
which is an infection of the nasal passages. In Parosa's opinion, 
claimant's recent flare-ups were probably caused or sustained by 
what Parosa believed to be marked irritant exposures at claimant's 
work. After antibiotics and other treatment failed, Parosa 
referred claimant to Dr. Eschelman, an ear, nose and throat 
specialist. Eschelman diagnosed a deviated septum and a mucosal 
cyst, but found no evidence of sinusitis. The treatment suggested 
by Eschelman ultimately corrected claimant's problem.

In March 1986, the employer arranged for an independent 
medical examination by Dr. Montanaro, Assistant Professor of 
Medicine at the Oregon Health Sciences University. Montanaro is 
an allergist and immunologist. He took a history from claimant of 
a "very dusty" and poorly ventilated working environment.
Claimant also related preexisting hay fever, asthma and chronic 
rhinitis. Based on claimant's history and other factors, 
including an allergy test that revealed sensitivity only to house 
dust, Montanaro opined that claimant's work had caused a temporary 
aggravation of symptoms, that the symptoms had resolved, and that 
theywere not related to his current condition.
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Following Montanaro's report. Dr. Parosa was asked once 
again to render an opinion regarding causation. In his March 24, 
1986 report, Parosa stated:

"The work environment is responsible for all 
or part of the rhinosinusitis due to marked 
irritant exposures around [claimant's] 
weaving loom. [Claimant] was quite 
unprotected at times from heavy dusts."
Parosa felt that there were no significant off-the-job 

exposures that could have caused claimant's irritation.
Claimant testified that he first sought treatment from 

Dr. Minard for stress-related symptoms and that he was unaware 
that he had sinus problems at that time. He admitted that prior 
to leaving work at the end of December 1985, he told coworkers 
that he was going to pursue some sort of action against the 
employer for what he perceived to be unfair treatment. He 
described his working environment as very dusty, but admitted that 
his symptoms did not improve after he left the job. It was not 
until Dr. Eschelman treated him in March 1986 that he improved.

Three of claimant's coworkers testified under subpoena 
on his behalf. They essentially corroborated his testimony with 
regard to the dusty conditions at work, although all three 
witnesses indicated that dust could be seen in the air only on 
occasion.

#

Mr. Scott, an industrial hygienist employed by the 
insurer, conducted an air quality study of the work place in May 
1986. For approximately five hours, particulates were gathered 
from the air and were later measured. According to Scott, the 
work place particulate values were approximately 1/lOOth to l/30th 
of allowable OSHA levels. This finding, and Scott's personal 
observation of the work place, led him to conclude that the use of 
safety masks would be unnecessary at the work site.

Dr. Parosa testified that he is an internist who 
specializes in pulmonary medicine, although he is not Board 
certified in that specialty. Parosa remained of the opinion that 
claimant's work exposure was the major cause of what Parosa felt 
was. a new, rather than preexisting condition. He admitted, 
however, that several other irritants could be factors in the 
development of that condition. They included claimant's family 
history, an allergy to house dust, a deviated septum, wood stove 
smoke, claimant's practice of riding his bicycle in cold weather, 
the fact that his house has no humidification or air filtration 
system, and increased exposure to colds and flu from claimant's 
seven children. Parosa also admitted that the signs and symptoms 
claimant demonstrated were those triggered by many different 
irritants in a wide variety of people.

Dr. Montanaro also testified. He is a Board certified 
allergist and immunologist. He stated that claimant suffers from 
perennial allergic rhinitis that preexisted his work exposure. He 
disagreed with Dr. Parosa's diagnosis of sinusitis, finding no 
evidence of infection on examination. Montanaro visited the work 
site and found it to be clean. He saw no airborne particulates 
and, in his opinion, the site’s low particulate count would be 
unlikely to produce symptoms. In any event, according to 
Montanaro, claimant's work exposure did no more than trigger
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symptoms, without creating a pathological change in claimant's 
underlying condition. He also indicated that when one suffers 
from irritant rhinitis, his symptoms will usually subside once the 
irritant is removed. Claimant was seen by Dr. Montanaro three 
months after he left work, but he remained symptomatic.

The Referee was more persuaded by the testimony of the 
workers who described the conditions at the work place than by 
Dr. Montanaro's personal observations. She, therefore, concluded 
that claimant was exposed to substantially greater concentrations 
of airborne particulates at work than he was off the job. The 
Referee also found Dr. Parosa's opinion more persuasive than that 
of Dr. Montanaro, concluding that claimant suffered from a 
condition composed of a complex of symptoms, and that the 
condition had been worsened by claimant's industrial exposure. 
Thus, the Referee found claimant's claim compensable.

This claim is one for occupational disease. Claimant 
must, therefore, prove that his work exposure was the major 
contributing cause of his condition. Dethlefs v. Hyster Co., 295 
Or 298 (1983). Because his rhinitis condition preexisted his 
employment, claimant must also prove that his work exposure was 
the major cause of a worsening of his underlying condition.
Weller v. Union Carbide, 288 Or 27 (1979). A worsening of 
symptoms alone, without a concomitant worsening of the condition, 
is not compensable.

After reviewing the record, we find that claimant has 
failed to sustain his burden of proof. This case is sufficiently 
medically complex that we find its resolution to be largely 
dependent on expert medical opinion. See Kassahn v. Publishers 
Co.’, 76 Or App 105 ( 1985 ). We also find that the medical 
evidence, even viewing it in a way most favorable to claimant, is 
at most in equipoise. The medical opinions are in conflict, not 
only with regard to whether claimant's work was the major cause of 
his condition, but also as to whether he experienced a mere 
symptomatic reaction or an actual worsening of his underlying 
condition.

After reviewing the opinions of Drs. Parosa and 
Montanaro, we find Montanaro's more persuasive. First, he is a 
Board certified allergist and, immunologist. Dr. Parosa is not 
Board certified and, although he specializes in pulmonary 
medicine, he has indicated that claimant does not have a pulmonary 
•disease. Second, Parosa did not personally observe the work 
site. Yet, his opinion appears to be dependent on his impression 
that claimant's work place was consistently "very dusty." The 
remainder of the record, however, does not support that 
impression. The documentary studies of the work site's 
particulate levels suggest that claimant's place of employment was 
not "very dusty." That was also the impression of Mr. Scott and 
Dr. Montanaro, both of whom, personally observed the site and found 
it to be clean. Third, in our view, Dr. Parosa did not 
satisfactorily explain why he felt that claimant's work place was 
the major cause of his condition when he admitted that claimant 
was regularly exposed to a wide variety of irritants off the job. 
Neither has Dr. Parosa offered an explanation regarding why 
claimant's symptoms continued for three months after he left the 
work site.

Dr. Montanaro, on the other hand, identified many 
environmental irritants to which claimant is regularly exposed.
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The work site was merely one of them and, in Montanaro's opinion, 
not the major one. In any event, Montanaro stated that at most, 
claimant's work exposure generated a mere flare-up of symptoms; 
the underlying chronic rhinitis remained unchanged.

Cur reading of the record leaves us unpersuaded that 
claimant's employment caused or worsened his underlying chronic 
rhinitis condition. His claim for occupational disease, 
therefore, is not compensable.

m
ORDER

The Referee's order dated October 21, 1986, as amended 
on November It 1986, is reversed.

EDWARD J. EBBESEN, Claimant WCB 85-14023
Dwyer, Simpson & Wold, Claimant's Attorneys June 30, 1987 
Bottini & Bottini, Defense Attorneys Order on Review

Reviewed by Board Members Lewis and McMurdo.
Claimant requests review of that portion of Referee 

Nichols' order, as amended, that upheld a Determination Order 
awarding 32 degrees for 10 percent unscheduled permanent partial 
disability for the low back. The self-insured employer 
cross-requests review, seeking a reduction in claimant's award of 
unscheduled disability and the elimination of the attorney fee 
awarded by the Referee for claimant's defense against the 
employer's cross-request for hearing regarding the extent of 
claimant's disability. The issues are extent of unscheduled 
disability and attorney fees.

We affirm that portion of the Referee's order that 
upheld the Determination Order award of unscheduled disability.
We reverse, however, the Referee's award of attorney fees.

Claimant compensably injured his back in May 1985. He 
ultimately received 10 percent unscheduled disability by way of 
Determination Order. He requested a hearing from the Order, 
seeking an additional award. The employer cross-requested a 
hearing, seeking a reduction of claimant's award. The Referee 
affirmed the Determination Order award and, based on Travis v. 
Liberty Mutual Insurance, 79 Or App 126 (1986), awarded claimant 
an attorney fee for prevailing on the employer's cross-request.

The Travis court concluded that an insurer's 
cross-appeal on the issue of extent of permanent disability 
constituted a request "initiated" by the insurer. It held, 
therefore, that a successful defense against such a request 
entitled the claimant to an attorney fee pursuant to ORS 
656.382(2). As we have since noted, however, the Travis court did 
not discuss OAR 438-47-075 in reaching its decision. Richard M. 
Deskins, 38 Van Natta 494, on reconsideration, 38 Van Natta 825 
(1986). That rule provides:

"In the event of a cross appeal by either 
party, 47-000 to 47-095 shall be applied as 
if no cross appeal was taken, unless the 
party initiating the appeal withdraws his 
appeal and the cross appellant proceeds; in 
which case the cross appellant shall be 
considered the initiating party."
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The present claimant did not withdraw his appeal. The 
employer, therefore, simply responded to it rather than initiating 
its own. As we noted in Deskins, supra, we are bound to follow 
our own administrative rules. Our rules provide that, in the 
current situation, no attorney fee is to be- awarded.

ORDER
The Referee's order dated September 10, 1986, as amended 

on October 1, 1986, is reversed in part and affirmed in part.
That portion of the order that awarded claimant an insurer-paid 
attorney fee is reversed. The remainder of the order is affirmed.

SHAREN L. EVANS, Claimant 
Vick & Gutzler, Claimant's Attorneys 
Meyers & Terrall, Defense Attorneys 
Tooze, et al., Defense Attorneys

Reviewed by Board Members Lewis and McMurdo.

WCB 85-14990 & 86-00724 
June 30, 1987 
Order on Review

The Hartford Insurance Company (Hartford) requests review 
of Referee Shebley's order that upheld Frito-Lay‘s denial of 
claimant's aggravation claim for the low back and set aside 
Hartford's denial of claimant's new injury claim for the same 
condition. The sole issue on review is responsibility. Claimant 
has not submitted a brief on review and has taken no position with 
regard to responsibility. We draw from the Referee's statem.ent of 
the facts.

Claimant had worked for Frito-Lay, a self-insured 
employer, for approximately five years at the time she suffered a 
compensable injury to her left lower back, hip and leg. The injury 
occurred in March 1984, Claimant's resulting claim was eventually 
closed with an award of 20 percent unscheduled disability for the 
low back. Claimant remained symptomatic following the 1984 injury 
and occasionally sought medical treatment.

In September 1985, claimant began work for Hartford's 
insured as a waitress. She was required to lift and carry heavy 
objects as part of her job duties, and she suffered increased pain 
and discomfort as a result. Approximately one month after she 
began, claimant left work due to increasing pain. She also sought 
medical treatment from Dr. Seifert, a chiropractor who became the 
treating physician. Seifert opined that claimant had aggravated or 
exacerbated her prior condition. He later stated:

" . . . [I]t is my considered opinion that 
the [most recent] injury ... is the 
material contributing cause of the present 
condition and that the job duties at 
[Hartford's insured's] in late September - 
mid-October 1985 temporarily aggravated her 
condition symptomatically."
Claimant was also examined by two consulting 

chiropractors, who reported that the later employment may have 
effected a "minor re-injury to the lumbar spine." They also 
reported, however, that there appeared to be "no significant 
material worsening of [claimant's] condition at this time . . ."

Claimant testified that following her original injury,11-497- I



she remained symptomatic up to and including her employment with 
Hartford's insured. She further testified that the worsening of 
her symptoms on the last job came on gradually over the one-month 
period in which she was employed. Her pain was in the same area • 
of the low back and was of approximately the same quality as that 
following her original injury.

The Referee correctly identified this case as one 
involving successive injuries. In finding the last employer 
responsible, however, the Referee stated:

"In successive injury, as opposed to 
occupational disease, cases 'fijt is not 
necessary to establish a worsening of the 
underlying compensable condition,' only that 
'the symptomatology of the condition has 
worsened so that the claimant is more 
disabled than at the time of the last 
arrangement of compensation.' Consolidated 
Freiqhtways v. Foushee, 78 Or App 509, 512 
(1986). Moreover, 'a rebuttable presumption 
exists that a claimant's last industrial 
injury contributed independently to the . 
worsened condition and that the insurer at 
the time is responsible.' Industrial 
Indemnity Co. v. Kearns, 70 Or App 583, 587 
(1984)."

O

The Referee then concluded that because the last 
employment progressively increased claimant's symptoms to the 
point that she required additional medical attention and was 
unable to continue working, the last insurer was responsible.
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is reversed in part and affirmed in 

rder that set aside the Hartford's 
Id Frito-Lay's aggravation denial is 
red to process claimant's claim 
is also ordered to reimburse the 

or costs incurred thus far in 
remainder of the Referee's order is

STEVEN B. GRAVES, Claimant 
S. David Eves, Claimant's Attorney 
Acker, et al.. Defense Attorneys

Reviewed by Board

WCB 86-10104 
June 30, 1987 
Order on Review-

'^embers McMurdo and Lewis.
The insurer reques Myers' order that awarded c^l^ 

successfully defending again hearing. The issue on revife

:s review of that portion of Referee imant a $200 attorney fee for 
3t the insurer's cross-request for' 

is attorney fees.
Claimant sustained 

His claim was closed by a D^e 
percent unscheduled permane'n 
hearing, raising the issue o 
disability. The insurer crofe
Determination Order's award

a compensable asthmatic condition. 
:ermination Order, which awarded five 
: disability. He timely requested a 
extent of unscheduled permanent 

3s-requested, alleging that the •
^as excessive.

The Referee awarded claimant an additional five percent unscheduled permanent disability. He also awarded claimant a $200 
attorney fee for prevailing] igainst the insurer's cross-appeal.

■ — ■ deration on the attorney fee issue,
Ber denying its motion. The Referee cited Travis v. Liberty Mutulil Insurance, 79 Or App 126 (1986 ), as

authority for the attorney fipe.
As we discussed in

on reconsideration, 38 Van Niitta 825, 826 (1986 ), the Travis court
did not address OAR 438-47-0

which case the cro'j
considered the initiating party."

Richard M. Deskins, 38 Van Natta 494,
'5, which provides: 
cross appeal by either"In the event of aparty, 47-000 to 5lf-095 shall be applied as 

if no cross appeal 
party initiating t

was taken, unless the 
le appeal withdraws his

appeal and the crons appellant proceeds; in
s appellant shall be

low the dictates of our 
: P. Curtis, 39 Van Natta 123, 124

We are bound to fp 
administrative rules. Emmet
(1987). Here, the insurer closs-appealed and claimant did not 
withdraw his appeal. Therefiore, pursuant to OAR 438-47-075 , the 
insurer is not the initiating party and claimant is not entitled 
to an insurer-paid attorney fee.
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ORDER
The Referee's order dated October 20, 1986, is reversed in part and affirmed in part. The Referee's award of a $200 

insurer-paid attorney fee is reversed. The remainder of the 
Referee's order is affirmed. m

SOCRATIS N. KATSIKIS, Claimant 
Hayner, et al., Claimant's Attorneys 
Cummins, et al., Defense Attorneys

Reviewed by Board Members McMurdo and Lewis.

WCB 86-03193 
June 30, 1987 
Order on Review

The self-insured employer requests review of those 
portions of Referee Foster's order that: (1) found claimant's
claim for left ear tinnitus and hearing loss to have been timely 
filed; (2) found the claim compensable as one for occupational 
disease; and (3) assessed an attorney fee against the employer for 
its alleged unreasonable failure to provide certain documents.
The issues are whether claimant's claim was timely filed, if so, 
whether the claim is compensable, and attorney fees.

We affirm that portion of the Referee's order that 
awarded attorney fees. While we disagree with the Referee's 
characterization of this claim as one for occupational disease, we 
find that claimant's claim for injury was timely filed. Our 
review of the record persuades us that although the claim was 
filed after the statutory 30-day filing period had expired, ORS 
656.265(1), the employer failed to prove that it was prejudiced by 
the late filing. ORS 656.265(4 ) (a); See Satterfield v. Comp.
Dept., 1 Or App 524 (1970 ). Despite our finding with regard to 
the claim's timeliness, we find it not compensable.

Claimant has been employed by the employer since 1964.
He has performed a number of jobs during his tenure. He alleges 
that on or about March 1, 1984 he incurred left ear tinnitus and 
hearing loss as a result of an on-the-job incident. Claimant 
testified that he was working inside a metal enclosure when a 
fellow worker pounded on the exterior with a hammer, causing a 
great deal of noise. According to claimant, his left ear began 
ringing at the time and has continued to ring ever since. He did 
not recall wearing ear protection at the time of the alleged 
incident, although he testified that he routinely wore protection 
while on the job.

Claimant testified that he told his supervisor of the 
incident on the day it occurred. The supervisor did not testify 
at the hearing. Claimant did visit the company nurse 
approximately one week after the incident. He testified that he 
could not recall discussing the cause of his ear problems with the 
nurse. The nurse also testified, and could not recall discussing 
a work incident with claimant. Her notes, made contemporaneously 
with her discussion with claimant, reflect only that claimant had 
been experiencing ear problems for five months prior to the date 
of his visit.

Claimant did not see a doctor until August 29, 1984, or 
approximately six months after the alleged incident. He testified 
that he waited to seek medical attention because of his belief 
that his problem would simply go away. When the problem did not 
subside, he visited Dr. Echavarria, an otolaryngologist.

-500-



m

Echavarria noted a five-to-six month history of high pitched left 
ear ringing and a mild left ear hearing loss dating back to 1982. 
Although claimant testified that he told Dr. Echavarria of the 
March 1984 work incident, the doctor's chart notes say only:
" . . . perhaps [a] welding injury of 3-4 years ago played a'role 
[in the hearing loss]." Echavarria offered no specific treatment 
plan.

In December 1984, claimant wa 
an audiologist. Claimant explained the 
indicated that he had had ringing in hi 
time. Ediger's audiometric tests revea 
"zero." In his opinion, it was "unlike 
claimant might have experienced would h 
incident he described. With regard to 
Ediger suggested it was "possible" that 
loud noise could cause the problem. He 
noise generally causes tinnitus in both 
monaural loss of which claimant complai

s examined by Dr. Ediger, 
1984 work incident and 

s left ear since that 
led a hearing loss of 
ly" that any hearing loss 
ave been caused by the 
the left ear tinnitus, 
a single exceptionally 
explained, however, that 
ears, as opposed to the 
ned.

In January 1985, claimant was examined by Dr, Panian, an 
otolaryngologist. Claimant described the 1984 incident. He also 
gave a history of shooting high powered rifles and working with 
unmuffled chain saws. Claimant's brain stem test was normal and 
Dr. Panian was unable to offer an opinion regarding causation. On 
March 19, 1986, the employer issued a denial of claimant's claim.

Claimant was examined by Dr. Tate, an otolaryngologist, 
in June 1986, more than two years after claimant's alleged work 
incident. In a brief report that followed, Tate stated: "I think
at this time we can attribute his hearing loss to the noise 
exposure." In an August 1986 follow-up report, Tate stated that 
the March 1984 incident "contributed" to claimant's left ear 
tinnitus. He further stated that the incident "probably 
materially" contributed to the left ear hearing loss. In the same 
report, however, Tate stated that it was only "possible" that the 
1984 incident materially contributed to a worsening 
left ear hearing loss.

of claimant's

The Referee made the following findings:
"The evidence preponderates that claimant's 
hearing loss and tinnitus condition are a 
result of his work exposure. I conclude 
claimant's condition is an occupational 
disease and that his request for hearing 
appealing the denial was timely."

The Referee did not discuss the evidence upon which he relied or 
his reasoning for finding claimant's claim to be one for 
occupational disease.

We d
that claimant' 
accidental inj 
occupational d 
unexpected, gi 
exposure. See 
injury, on the 
either an iden 
discrete time

isagree with the Referee's findings. First, we find 
s claim is properly characterized as one for 
ury rather than occupational disease. An 
isease is of gradual onset and is generally not 
ven the nature of a claimant's continuing work 
James v. SAIF, 290 Or 343 (1981), An accidental 
other hand, is generally the unexpected result of 

tifiable incident, or an onset traceable to a 
period. See Valtinson v. SAIF, 56 Or App 184 (1982) 
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Claimant alleges that his left ear problems arose from a 
single and identifiable incident, i, e., an accidental injury. We note peripherally that if claimant 's" ^laim were one for 
occupational disease, it would fail. In order to prove the 
compensability of a disease, claimant would have to prove that his 
work exposure, when compared with off the job factors, was the 
major cause of the development of his tinnitus and of the 
worsening of his underlying hearing loss condition. See Dethlefs 
V. Hyster Co. 295 Or 298 (1983); Weller v. Union Carbide, 288 Or 
27 (1979). Considering claimant's preexisting hearing loss, the 
test results suggesting little in the way of post-exposure loss, 
and the several off-the-job factors to which he was apparently 
routinely exposed, his claim for occupational disease thereby 
fails.

#

In order to prove the compensability of his claim for 
accidental injury, claimant must prove that his work incident was 
a material cause of his tinnitus and hearing loss. Summit v. 
Weyerhaeuser Co., 25 Or App 851 (1976). Although his testimony is 
probative in that regard, Garbutt v. SAIF, 297 Or 148 (1984), we 
find claimant's conditions to be of sufficient medical complexity 
that expert medical opinion is required to prove the claim.
Kassahn v. Publishers Paper Co., 76 Or App 105 (1985).

There is insufficient medical support for claimant's 
claim. Dr. Echavarria, who apparently was unaware of claimant's 
alleged 1984 incident, stated only that an unspecified "welding 
injury" of several years prior might have been a cause.
Dr.-Ediger stated that the 1984 incident was unlikely to have 
caused hearing loss and only "possibly" contributed to claimant's 
tinnitus. Dr. Panian had no opinion with regard to causation.

Only Dr. Tate appears to support the claim. Tate’s 
opinion, however, is flawed, for two reasons: First it is
conclusory and lacks medical analysis. See Moe v. Ceiling 
Systems, 44 Or App 429 (1980). Second, although Tate did not 
examine claimant for more than two years after the March 1984 
incident, his report fails to discuss the effects, if any, of 
claimant's off-the-job activities. Those activities were 
identified by Dr. Panian and discussed at length by claimant at 
hearing. Without a more definitive report from ^r. Tate, we are 
unable to rely upon his opinion to sustain claimant's claim.

Accordingly, we find on this record that claimant has 
failed to sustain his burden of proof. The Referee's contrary 
holding will be reversed.

ORDER
The Referee's order dated October 7, 1986 is reversed in 

part and affirmed in part. That portion of the order that set 
aside the self-insured employer's denial of claimant's claim for 
tinnitus and hearing loss is reversed. The employer's denial is 
reinstated. The remainder of the order is affirmed.

%

m
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STEVEN C. LOVELL, Claimant .
Malagon & Moore, Claimant's Attorneys 
Brian L. Pocock, Defense Attorney

Reviewed by Board M

connection with a request for a 
self-insured employer at the be 
Referee rejected the employer's 
Opinion and Order and expressly 
attorney fee in an Order on Rec 
attorney fees.

The Board affirms the o

WCB 85-15364 
June 30, 1987 
Order on Review

rs Ferri s and McM urd 0 .
w of tha t portion of Referee
request for an a tto rney fee in

offset r aised ora iiy by the
nning of the hear ing . The
equest f or an off set in his
ejected claimant' s r equest for ansiderati on. The iss ue is

following comment. In refusing to award an attorney fee, the 
Referee cited and relied upon Richard M. Deskins, 38 Van Natta 
494, 629, 825, 908 {1986). Deskins, in turn, was based upon OAR 
438-47-075. By its terms, OAR 438-47-075 applies only to formal 
cross appeals. The offset issue in this case was raised 
informally by the employer at the beginning of the hearing. OAR • 
438-47-075 and Deskins, therefore, are inapplicable. We 
nonetheless affirm the Referee because an offset does not 
represent a disallowance or reduction of compensation within the 
meaning of ORS 656.382(2). See Lawrence N. Sullivan, 39 Van Natt 
88, 97 (1987); cf. Forney v. Western States Plywood, 297 Or 628, 
633 (1984); Nonda G. Henderson, 37 Van Natta 425 (1985).

ORDER
The Referee's Opinion and Order dated 

the Order on Reconsideration dated September 23,
July 30, 1986 and 
1986 are affirmed

WCB 85-07258 
June 2, 1987 
Order of Abatement

ROBERT T. MOON, Claimant 
Bernt A. Hansen, Claimant's Attorney .
SAIF Corp Legal, Defense Attorney

Claimant has requested that we reconsider that portion 
of our Order on Review dated May 8, 1987 that deals with the rate 
of temporary total disability to which he is entitled. Claimant 
asserts that our order failed to consider his argument that 
overtime pay should have been included in the calculation of his 
benefits.

In order to allow sufficient time to consider claimant's 
motion and any response thereto from the SAIF Corporation, we 
hereby abate our May 8, 1987 Order on Review. SAIF is asked to 
submit its response, if any, within 21 days of the date of this
order .

IT IS SO ORDERED.

ROBERT T. MOON, Claimant 
Bernt A. Hansen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney

On May 26, 1987, we
reconsideration of our Order on Review dated May 8, 1987. 
Specifically, claimant asked that we clarify whether our findings 
regarding his rate of temporary total disability compensation 
included overtime pay.

WCB 85-07258
June 30, 1987
Order on Reconsideration

received claimant's request for



On June 2, 1987 we abated our prior order to allow time 
to consider claimant's request and the SAIF Corporation's response 
thereto. We have now received and considered the parties' 
positions on this issue.

Claimant's request for reconsideration is granted. We 
withdraw our prior order for reconsideration. On reconsideration, 
we find that claimant's overtime should not be included in the 
calculation of his temporary total disability compensation. Our 
conclusion is based on our finding that claimant did not work 
overtime on a regular basis. Pursuant to OAR 436-60-020 {4 )(i ) , 
overtime is to be considered only when it is regularly worked. 
Except as modified herein, therefore, we adhere to and republish 
our prior order, effective this date.

IT IS SO ORDERED.

CHARLES W. ROLLER, Claimant 
Michael Bruce, Claimant's Attorney 
Schwabe, et al., Defense Attorneys

WCB 86-03475 
June 30, 1987 
Order on Review

Reviewed by Board Members McMurdo and Lewis.
The self-insured employer requests review of Referee 

McCullough's order that set aside its denial of continuing 
responsibility for claimant's diabetic condition. The Referee 
concluded that the employer's denial was barred by res judicata 
because claimant had been granted an award of unscheduled 
permanent partial disability for his diabetic condition and the 
employer had not timely appealed that award. If the Board affirms 
the Referee on the res judicata issue, the employer requests that 
the Board exercise its own motion authority to eliminate the 
permanent disability award previously granted to claimant. This 
request will be decided separately under WCB Case No. 87-0337M.
The issues are res judicata, and the continuing compensability of 
claimant's diabetic condition.

We affirm the order of the Referee with the following 
comment. The Referee stated in his order that in light of the 
res judicata effect of the previous award of permanent partial 
disability, the only conceivable way that the employer could be 
relieved of liability for claimant's diabetic condition would be 
through an independent contribution to the worsening of the 
condition as a result of subsequent employment. On Board review, 
the employer contends that the Referee failed consider ORS 
656.325(3) which provides:

"A worker who has received an award for 
unscheduled permanent total or unscheduled 
partial disability should be encouraged to 
make a reasonable effort to reduce the 
disability; and the award shall be subject 
to periodic examination and adjustment in 
conformity with ORS 656.268."
Based upon this subsection, the employer argues that an 

award of permanent partial disability is not necessarily permanent 
and contends, therefore, that its denial was not barred by 
res judicata. Regardless of the employer's argument, to achieve a 
reduction of permanent disability under ORS 656.325(3), the 
employer must begin by petitioning the Evaluation Division under 
the provisions' of ORS 656.268. The employer's denial of further
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and was thus inva
App 583 , 587 , amp297 Or 601 ( 1984 )

short-circuited this 
lid. Cf. Roller v. 
lified on reconsideration, 68

responsibility for claimant's condition 
statutory procedure 
Weyerhaeuser, 67 Or 
Or App 743, rev den

ORDER
The Referee's order dated September 26, 1986 is affirmed. Claimant's attorney is awarded $650 for services 

Board review, to be paid by the self-insured employer.
on

JERRY FRUICHANTIE, Claimant 
Michael B. Dye, Claimant's Attorney

WCB 87-0025M 
May 6, 1987 
Own Motion Order on Reconsideration 

The insurer has requested reconsideration of the Board's 
February 24, 1987 Own Motion Order. Pursuant to our order, the 
insurer was directed to reopen claimant's 1978 injury claim and 
pay temporary disability compensation from October 17, 1986 until 
claim closure. We further directed the insurer to pay claimant's 
attorney 25 percent of the compensation granted by our order, not 
to exceed $500.

The insurer has asked that we abate and reconsider our 
order. The insurer continues to assert that claimant's condition 
has not materially worsened since the last arrangement of 
compensation. Alternatively, the insurer contends that a 
subsequent employer should be held responsible for claimant's 
condition.

sum paymen 
the period 
Except for 
failed to 
that he ha 
temporary 
assessment 
insurer's

Claimant responds that the insurer paid a single lump 
t on March 11, 1987. This payment apparently covered 
from October 17, 1986 through the date of payment, 
this payment, claimant alleges that the insurer has 

comply with our order. Specifically, claimant contends 
s neither received his attorney's fee nor any,additional 
disability benefits. Consequently, he requests the 
of a penalty and accompanying attorney fees for the 
failure to comply with our prior order.

prior order was 
republished, it 
656.278(3); 656 
App 444 (1986) .

After further considering this matter, we reach the 
following conclusions. The insurer's request for abatement and 
reconsideration of our prior order is denied. Inasmuch as our

neither appealed, abated, withdrawn, nor 
has become final by operation of law. ORS 
295(8); International Paper Co, v. Wright, 80.Or 
Furthermore, we remain persuaded that claimant's 

compensable condition has worsened since the last arrangement of. 
compensation. Therefore, we conclude that modification of our
prior order is not justified. See ORS 656.278(1). ____ _

Finally, the Board, rather the Hearings Division, is the 
appropriate forum to consider issues emanating from an own motion 
matter. David L. Waasdorp, 38 Van Natta 81 (1986). Thus, we have 
jurisdiction to consider claimant's contention that the insurer 
has unreasonably failed to comply with our prior order. However, 
before we address this issue, the insurer is allowed an 
opportunity to provide an explanation for its conduct, 
response has been received within 20 days from the date 
order, we shall take this matter under advisement based 
present record.

IT IS SO ORDERED.

If noof this
on the
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WCB 85-U285 
May 19, 1987 
Order of Abatement

KENNETH VJ. HEIL, Claimant 
Pozzi, et al., Claimant's Attorneys 
Rankin, VavRosky, et al., Defense Attorneys

Pursuant to the Board's April 21, 1987 Order on Review, 
this matter was remanded to Referee Fink for consideration of . 
additional evidence which was not available at the time of hearing. 
The issues presented at that hear.ing included the self-insured 
employer's denials of an aggravation claim and a request for 
authorization for surgery. Since the issuance of our order, we have 
learned that the documents which form the basis of claimant’s 
request for remand have also recently been considered by Referee 
Mulder in VJCB Case No, 87-01322. The case before Referee Mulder 
apparently involves claimant's hearing request from -the employer's 
denial of an aggravation claim filed subsequent to the hearing in 
this case.

#

1987 o 
order 
Mulder 
their 
remain 
21 day 
motion 
this c

Under these circumstances, we conclude that our April 27, 
rder should be abated pending the outcome of Referee Mulder's 
in WCB Case No, 87-01322. Upon the issuance of Referee 
's order, the parties are requested to advise the Board of 
respective positions concerning the motion for remand which 
s pending in this case. If no response is forthcoming within 
s of Referee Mulder's order, the Board shall assume that the 
for remand has been withdrawn and will proceed to consider 

ase based on the present record.

IT IS SO ORDERED.
WCB 85-14106 & 85-14081 
June 16, 1987 
Order of Abatement

CHARLES H. WHIDDON, Claimant 
Pozzi, et al.. Claimant's Attorneys 
Mark Bronstein (SAIF), Defense Attorney 
Rankin, VavRosky, et al.. Defense Attorneys

The Board has received the self-insured employer's motion 
for reconsideration of our Order on Review dated May 19, 1987*. The 
issue raised'in the employer's motion is identical to the issue 
presented in a motion for reconsideration which is currently pending 
in another case.

Therefore, in order to allow sufficient time to consider 
the motions, the above noted Board order is abated and claimant is 
requested to file a response to the motion within ten days.

IT IS SO ORDERED,
’CHARLES W. ROLLER, Claimant Own Motion 87-0337M
Michael Bruce, Claimant's Attorney June 30, 1987
Schwabe, et al,, Defense Attorneys Own Motion Order

The self-insured employer requests that the Board 
exercise its own motion authority to eliminate an award of 
unscheduled permanent partial disability relating to claimant's 
diabetic condition. The award was granted by a Determination 
Order and, for the reasons disclosed in Weyerhaeuser Co. v.
Roller, 85 Or App 500 (May 27, 1987), was not timely appealed by 
the employer.

We have this date ruled in WCB Case No, 86-03475, that 
the employer has art administrative remedy under ORS 656.325 (3 ) in 
the matter for which it has requested own motion relief. In light 
of this administrative remedy, the employer's request for own 
motion relief is denied. See OAR 438-12-005(1){a ).

#
IT IS SO ORDERED. -506-
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472 March 25, 1987 No. 165

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
Nibby J. Seabeck (Deceased), Claimant. 

COTTRELL,
Petitioner,

V.
EBI COMPANIES et al.

Respondents.
(WCB 84-12966; CA A38940)

Judicial Review from Workers’ Compensation Board.

Argued and submitted December 11, 1986.

Michael M. Bruce, Eugene, argued the cause for petitioner. 
On the brief was Richard A. Lee, Eugene.

Jerald P. Keene, Portland, argued .the cause for 
respondents. On the brief were Gordon T. Clark and Roberts, 
Reinisch & Klor, P.C., Portland.

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges.

WARREN; J.

Affirmed.

Rossman, J., dissenting.

474 Cottrell V. EBI Companies.

WARREN, J.

Claimant filed a claim for death benefits under ORS; 
656.226, f.lleging that she is entitled to benefits because she is 
a surviving cohabitant. She seeks review of the Workers’ 
Compensation Board’s affirmance and adoption of the ref
eree’s order denying her claim.

Claimant and decedent had cohabited for approx
imately three years before the job-related accident that caused 
decedent’^ death, and they had a child together. A month 
before the accident, decedent moved out of claimant’s home 
into an apartment 15 to 20 minutes away. He returned to visit 
four or fi'^e limes, and claimant visited him at his apartment 
twice, both for short periods of time. During the visits to 
claimant’s home, decedent helped around the house and yard. 
Claimant testified that decedent had moved out because they 
“needed space’’ to work out some problems and that she hoped 
that they would get back together.

ORS 656.226 provides:
“In case an unmarried man and an unmarried woman have 
cohabited in this state as husband and wife for over one year 
prior to the date of an accidental injury received by one or the 
other as a subject worker, and children are living as a result of 
that relation, the surviving cohabitant and the children are 
entitled to compensation under ORS 656.001 to 656.794 the 
same ai; if the man and woman had been legally married.”

In Amos i. SAIF, 72 Or App 145, 694 P2d 998 (1985), we said
-508-
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that a claimant must be cohabiting with the insured at the 
time of the compensable injury in order to be entitled to 
survivor’s benefits under the statute. Thus, unless the 
arrangement between claimant and decedent was cohabita
tion, her claim must be denied:^.

“Cohabitation” is determined in each case by the 
nature of the relationship:

“(T]he essence of cohabitation is the living together and the 
sexual relations, and there may be some degree of living apart 
and an occasional trip away without destroying the relation 
* • J3oa;/m u. SAIF. 81 Or App 527, 531, 726 P2d 1186 
(1986), quoting from Wadsworth v. Brigham, 125 Or 428, 482,
259 P 299, 266 P 875 (1928).

Here, decedent moved out of claimant’s house and into an

Cite as 84 Or App 472 (1987) 475

apartment in another part of the city, because they were 
having problems with their relationship. Although claimant 
and decedent continued to talk about working out their 
problems and to make plans for future improvements to 
claimant’s home, it is speculative whether he would have ever 
returned to live with her and their child. Unlike in Bowlin, 
here the change in living arrangements was caused by a 
change in the nature of the relationship. Although claimant 
testified that she hoped the previous relationship would 
resume, that does not amount to cohabitation. Benefits were 
properly denied.

Affirmed.

ROSSMAN, Jm dissenting.

Beginning with the premise that, for purposes of 
survivor’s benefits, cohabitation is analogous to marriage, the 
central inquiry becomes: What is to cohabitation what ivorce 
is to marriage? A divorce, or a “dissolution” as it is referred to 
in this state, is generally defined as the termination of the 
marriage relationship. The law treats it as a complete sever
ance of the husband and wife unit.

Thus, our function in this kind of case (in which we 
are required to conduct a de nouo review) is to examine all of 
the evidence and to decide whether the parties ever intended to 
terminate their relationship. Bowlin v. SAIF, 81 Or App 527, 
532, 726 P2d 1186 (1986). I have read the record and I have 
considered the same facts as has the majority. I believe that 
the greater weight of that evidence is not on the side where the 
majority, in mirroring the Board’s evaluation, unfortunately 
puts it.

Granted, decedent had moved out of the house. How
ever, a mere physical absence from the family home—stand
ing alone—does not establish that the parties intended to 
terminate their relationship. The reasons are limitless why a 
spouse or domestic associate might leave the house for an 
extended, temporary period of time, i.e., illness requiring 
hospitalization, vacation travel, employment and the like. 
Even accepting that decedent’s reason for leaving the house 
was the discord between claimant and himself, I do not see, 
based on that evidence alone, why claimant must lose this 
case. _509_



476 Cottrell V. EB! .Companies

The evidence on claimant’s'side of the scale is'much 
weightier. Decedent visited her, worked in the yard and made 
plans for painting and repairing the house. He continued to 
receive his mail at her address. Many of, his personal posses
sions, including his tools, clothing and toiletry items remained 
in the house. The parties had been temporarily separated once 
previously during their relationship. Claimant testifieid.that 
she and decedent had intended, with the current physical 
separation, ‘‘(t]o give each of us apace and time to work things 
out * * * to where-we could be back together.again (and raise 
our son and have a happy life together.” Viewing claimant’s 
and decedent’s relationship as akin to a marriage, the evidence 
does not paint a picture of two people bent on divorce. “

The majority concludes that the evidence is “spec
ulative” as to whether decedent would have ever returned to 
claimant and their son. I cannot accept that appraisal of the 
record. I realize that the evidence comes from claimant, but 
there is nothing to suggest that her testirhony is not credible. 
Employer does not contradict what she says. ' . *

Because the evidence preponderates in claimant's 
favor, and because, as claimant points out,

“it would be contrary to the purposes of the Workers’ Com
pensation law to deny her survivor’s benefits solely because of 
a temporary separation that did not effect (sicl the underlying 
existence of her substantial relationship with the deceased,” ^

we should reverse the Board. Accordingly, I respectfully 
dissent. - ■
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550 March 25. 1987 No. 180

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
Gayle A. Jaynes, Claimant.

JAYNES,
Petitioner,

V.
WEYERHAEUSER COMPANY,

Respondent.
(86-0673M; CA A42732)

Judicial Review from Workers’ Compensation Board.

On respondent’s motion to dismiss filed January 19, 1987.

Ridgway K. Foley, Jr., Portland, for the motion.

Judith H. Uherbelau, Ashland, contra.
Before Young, Presiding Judge, and Warren and Deits, 

Judges.
PER CURIAM 

Motion denied.

Cite as 84 Or App 550 (1987) 551

PER CURIAM
Claimant petitions for judicial review in a workers’ 

compensation case from what is styled an “Own Motion 
Determination.” Employer moves to dismiss the petition on 
the ground that a claimant may not have review of an own 
motion determination which does not diminish or terminate a 
former award. ORS 656.278(3).

Claimant sustained a compensable injury on Sep
tember 25, 1980. A determination order was entered on May 
18, 1981. On December 13, 1985, employer voluntarily 
reopened the claim as an aggravation. On December 4, 1986, 
employer moved for an own motion closure. The claim was 
closed on December 11, 1986, by the “Own Motion Determin
ation,” awarding claimant additional compensation.

Claimant’s last award of compensation was on May 
18, 1981, and the aggravation claim was timely. That was 
within five years after the last award, and claimant was 
entitled to have the claim closed pursuant to ORS 656.268. 
Her right to a hearing on that determination order is indepen
dent of the Board’s own motion jurisdiction. See Owen v. 
SAIF, 77 Or App 368, 713 P2d 628 (1986). The Board’s order 
was, therefore, not an own motion order from which claimant 
may not seek review. ORS 656.278(2).

Motion to dismiss denied.
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558 April 1, 1987 No. 182

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

PORTLAND MAILING SERVICES, INC., 
Petitioner,

V.
STATE ACCIDENT 

INSURANCE FUND CORPORATION, 
Respondent.
(CA A40258)

On petitioner’s motion to present additional evidence filed 
October 2, 1986.

Lew E. Delo, Nancy B. Dickerson and Delo, Kantor and 
Stamm, Portland, for the motion.

Dave Frohnmayer, Attorney General, and Ann Kelley, 
Assistant Attorney General, Salem, contra.

Before Young, Presiding Judge, and Warren and Deits, 
Judges.

YOUNG, P. J.

Motion to present additional evidence denied; petition for 
judicial review dismissed for lack of jurisdiction.

560 Portland Mailing Services, Inc, v. SAIF

YOUNG, P.J.

This matter is before us on petitioner’s motion to 
present additional evidence. In SAIF’s answer to the motion, 
it contends that the court lacks jurisdiction of the petition.

Petitioner seeks judicial review of a “determination” 
by SAIF that petitioner owed a premium for workers’ compen
sation insurance for Nancy Torres who, it argues, is not a 
subject employe under ORS 656.027(9). The determination is 
a letter from SAIF, which petitioner argues is a final order by a 
state agency and subject to review as an order in a contested 
case.

ORS 183.315(1) provides:

“(1) The provisions of ORS 183.410, 183.415, 183.425. 
183.440,183.450,183.460,183.470 and 183.480 do not apply to 
local government boundary commissions created pursuant to 
ORS 199.425 or 199.430, the Department of Revenue, State 
Accident Insurance Fund Corporation, Public Utility Com
missioner, Workers’ Compensation Department, Psychiatric 
Security Review Board or State Board of Parole.”

SAIF is expressly exempted from ORS 183.480, which pro
vides for judicial review of certain agency orders:

"(1) Any person adversely affected or aggrieved by an 
order or any parly to an agency proceeding is entitled to 
judicial review of a final order, whether such order is affirma
tive or negative in form. A petition for rehearing or recon
sideration need not be filed as a condition of judicial review 
unless specifically otherwise provided by statute or agency 
rule. ,512-
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“(2) Judicial review of final orders of agencies shall be 
solely as provided by ORS 183.482. 183.484, 183.490 and 
183.500.

“(3) No action or suit shall be maintained as to the 
validity of any agency order except a final order as provided in 
this section and ORS 183.482,'183.484, 183.490 and 183.500 
or except upon showing that the agency is proceeding without 
probable cause, or that the party will suffer substantial and 
irreparable harm if interlocutory relief is not granted.

“(4) Judicial review of orders issued pursuant to ORS 
813.410 shall be as provided by ORS 813.410.”

Cite as 84 Or App 558 (1987) 561

Petitioner argues, however, that ORS 183.482‘ alone 
confers jurisdiction to review SAIF’s determination.liORS 
183.315(1) does not exclude SAIF from ORS 183.482.'SAIF 
contends that ORS 183.482 merely governs the scope of our 
review once jurisdiction is acquired under ORS 183.480. We 
agree. ORS 183.480(2) would not be necessary, if ORS 183.482 
itself conferred jurisdiction. Because SAIF is exempt from 
ORS 183.480, authority for judicial review of its determina
tions is not provided for by the APA.

Moreover, workers’ compensation law specifically 
addresses SAIF’s premium demands. ORS 656.560(2) pro
vides:

"If any employer insured with the State Accident Insur
ance Fund Corporation * • • fails to make payment of pre
miums • • • required within 30 days after a written demand by 
the State Accident Insurance Fund Corporation, such 
employer is in default and is also subject to a penalty * * *. The 
written demand shall be mailed to the employer * * *. A copy 
of the demand shall at the same time be sent to the director [of 
the Workers’ Compensation Department!. ORS 656.005(12).”

If an employer defaults as described, SAIF may impose a lien 
on the employer’s property by filing a Hen notice witli the 
county clerk in which the property is located. ORS 656.566(2). 
The lien may be foreclosed only if SAIF establishes its vaudity 
by an action in circuit court. ORS 656.566(3) and (4). The 
employer could challenge the premium demand at that point, 
or it could seek a declaratory ruling under ORS 28.010. Either 
way, SAIF’s action is not reviewable'under APA provisions.

Motion to present additional evidence denied: peti
tion for judicial review dismissed for lack of jurisdiction.

' ORS 18.'^.482 provides, in part:
"(1) Jurisdiction for judicial review of contested cases is conferred upj»n the 

Court of Appeals. Proceedings for review shall be instituted by filing a petition in 
the Court of Appeals. The petition shall be filed within 60 days only following the 
date the order upon which the petition is based is served unless otherwise provided 
by statute. If a petition for rehearing has been filed, then the petition for review 
shall be filed within 60 days only following the date the order denying the petition 
for rehearing is served. If the agency does not otherwise act, a petition for 
rehearing or reconsideration shall be deemed denied the 60th day following the 
dale the petition was filed, and in such cases, petition for judicial review shall be 
filed within 60 days only following such date. Date of service shall be the dale on 
which the agency delivered or mailed its order in accordance with OR.S !8:i.470."
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SALLY SALMON SEAFOOD et al 
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HALLMARK FISHERIES et al,
Respondents - Cross-Petitioners.

(WCB 84-13447, 85-01254; CA A38730) .

Judicial Review from Workers’ Compensation Board.

Argued and submitted December 19, 1986.

James L. Edmunson, Eugene, argued the cause for petitioner - 
cross-respondent. With him on the briefs was Malagon & 
Moore, B^ugene.

Jerald P. Keene, Portland, argued the cause for 
respondents - cross-respondents Sally Salmon Seafood and 
EBI Companies. With him on the brief was Roberts, Reinisch 
& Klor, P.C., Portland.

Paul L. Roess, Coos Bay, argued the cause for respondents - 
cross-petitioners Hallmark Fisheries and Liberty Northwest 
Insurance Corporation, Coos Bay. With him on the brief was 
Foss, Whitty & Roess, Coos Bay.

Before Buitler, Presiding Judge, and Joseph, Chief Judge, 
and Warren, Judge.

BUTTLER, P. J.

Reversed on petition and remanded for an award of attor
ney fees: affirmed on cross-petition.

614 Stovall V. Sally Salmon Seafood

BUTTLER, P.J.

In this Workers’ Compensation case, claimant seeks 
insurer-paid attorney fees for prevailing finally against Hall
mark before the Workers’ Compensation Board on a claim for 
an occupational disease involving carpal tunnel syndrome. 
The Board declined to award fees, stating that claimant was a 
nominal party only. Hallmark cross-petitions, arguing that 
Sally Salmon Seafood should be responsible for the claim. In 
the alternative, Hallmark asserts that, if it is responsible, 
claimant should be equitably estopped from receiving bene
fits, because she provided misleading information concerning 
her health on her employment application.

We address the cross-petition first. Claimant first
-514-
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experienced pain and swelling in her hand while working at 
Sally Salmon as a crab shaker. She did not seek medical 
treatment or lose time from work, but-treated herself at home. 
She left Sally Salmon on June 5, 1985, and, after an interim 
job shucking oysters, began work at Hallmark on June 28, 
1985, as a cod scraper. Between ;the jobs at Sally Salmon and 
Hallmark, she had no symptoms and did not seek medical 
treatment. After two weeks at Hallmark, she began to experi
ence pain and swelling in her hand again and consulted Dr. 
Smith, who diagnosed carpal tunnel syndrome.

Hallmark contends that claimant’s exposure while 
working for it merely activated the symptoms of a condition 
that was caused by the work at Sally Salmon but did not 
contribute to the underlying condition. Dr. Melson examined 
claimant at Sally Salmon’s request and concluded that her 
condition arose as a consequence of her work at Sally Salmon 
but that the work at Hallmark resulted in the need for surgery:

“I feefthat her carpal tunnel syndrome first made its clinical
appearance while she was working at Sally Salmon Seafood.
and was exacerbated by her activities at Hallmark Fisheries,
resulting in need for surgical intervention.”

We read Melson’s report to mean that claimant would not 
have required surgery had she not worked at Hallmark. The 
working conditions at both employers could have caused the 
disease; however, claimant did not become disabled until she 
sought medical treatment while working at Hallmark. The 
Board properly assigned responsibility to Hallmark for the

Cite as 84 Or App 612 (1987) ■ 615

cumulative effect of the exposures at the two employments. 
Bracke u. Bazar, 293 Or 239, 646 P2d 1330 (1982). j

When claimant completed her employmemt applica
tion with Hallmark, she represented that she had not suffered 
any previous hand, wrist or arm trouble. She admitted at the 
hearing that that statement was false. Hallmark asserts that it 
should be entitled to raise “estoppel by conduct” as an 
affirmative defense to responsibility for the claim, because it 
relied on claimant’s representation concerning her health in 
hiring her and would not have hired her had she provided the 
correct history of her hand problem. Although claimant was 
less than candid, she had not sought medical treatment for her 
condition or lost any work as a result of it. Wj are not 
persuaded that, even if equitable estoppel is applicable in the 
Workers’ Compensation context to free an employer of 
responsibility for a work-related condition, it would be appro
priate to invoke it here.

On claimant’s petition, we conclude th.it she is 
entitled to attorney fees for prevailing finally on her claim 
against Hallmark. No paying agent was designated under 
ORS 656.307.' Although neither employer questioned the 
compensability of the carpal tunnel syndrome at.the hearing, 
if Hallmark had been successful in its estoppel “defense,” 
claimant would not have been entitled to compensation from 
either employer. She actively participated in the proceedings 
and was justified in doing so to protect her right to compen.sa- 
tion. She prevailed finally before the Board on her claim

' Hallmark re<)ueste<i an nrder iincipr ()I{S GSfi,:U)7, hut none was issi ed. presum
ably heraiise Sally .Salmon contested the compensability of the claim unt 11 be lime of 
the hearing. _5^5_



against Hallmark and, for that reason, is entitled to attorney 
fees under ORS 656.386U), payable by Hallmark. Petskow v. 
Farm Bureau Ins. Co., 76 Or App 563, 710 P2d 781 (j.985), reo 
den 300 Or 722 (1986); see OAR 438-47-090(1).

On the petition, reversed and remanded for an award 
of attorney fees; affirmed on cross-petition.

616 April 8. 1987 No. 192
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STATE OF OREGON

In the Matter of the Compensation of 
Robert B. Williams, Claimant.

ESTATE OF TROY VANCE, JR. et al.
Petitioners,

0. .

WILLIAMS,
Respondent.

(WCB TP-85007: CA A39127)

Judicial Review from Workers’ Compensation Board.

Argued and submitted December 19, 1986.

Kenneth Kleinsmith, Portland, argued the cause for peti
tioners. On the brief was Scott H. Terrall, Portland.

Michael McClinton, Salem, argued the cause for 
respondent. On the brief were Tim J. Helfrich and Yturri, 
Rose. Burnham. Ebert & Bentz, Ontario.

Before Buttler, Presiding Judge, and Joseph, Chief Judge, 
and Warren. Judge.

BUTTLP^R, P. J. 

Affirmed.
618 Estate of Troy Vance v. Williams

BUTTLER, P. J.

This workers’ compensation case concerns the right 
of a paying agency to assert a lien for future expenditures 
against the proceeds of a settlement reached by claimant with 
a third party.

Claimant sustained a compensable injury and filed a 
claim for benefits, which employer accepted. He also elected to 
seek damages from a third party pursuant to ORS 656.578. His 
attorney negotiated a settlement with the third party’s insur
ance carrier. During negotiations, the attorney corresponded 
with employer’s workers’ compensation carrier, the paying 
agency (agency), to ascertain the amount of its expenditures. 
Beginning in June, 1984, the agency advised claimant regu
larly of its costs.

On March 28, 1985. claimant’s attorney telephoned 
the agency’s adjuster and advised her that he had received an 
offer of .$80,000 to settle the third-party claim. He was advised 
that the adjuster would approve the settlement if claimant 
would agree to pav the agenev’s lien of $19,467.55. The next
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day, March 29. 19ft5, the adjuster sent claimant’s attorney a 
letter confirminK t he agency's approval of the sett leinent, and 
advising: “As you know, we have a workers’ compensation lien 
in the amount of $19,467.55 to be considered.”

On April 4, 1985, claimant executed a release of the 
third-party claim, and on the same day his attorney sent a 
form to the agency entitled “Approval of Settlement l)y 
Paying Agency,” asking the agency to approve the settlement, 
and a distribution providing for payment to the agency of 
$19,467.55. On April 11, 1985, the agency's attorney tele
phoned claimant’s attorney and advised him that it was not 
agreeing to the distribution and that, in addition to the 
$19,467.55. it was claiming a lien on the settlement proceeds 
for the present value of anticipated future costs. Claimant’s 
attorney did not agree to the additional lien.

On motion of the agency, the Board considered the 
matter under ORS 656.598(3). It determined that the agency's 
just and proper share of the settlement proceeds was 
$19,467.55 and that the agency was not entitled to claim an 
additional amount for expected future claim costs, because 
claimant had relied on the agency’s representation that its 
Cite as 84 Or App 616 (1987)____________________ 619

lien was $19,467.55 in negotiating and settling the claim with 
the third party.

An injured worker may elect to sue a negli^nt third 
party who is not protected by ORS 656.018. ORS ^6.578. If 
the worker elects to sue, the proceeds of any damages 
recovered are subject to a lien of the agency for an amount 
equal to any compensation benefits paid and “the present 
value of its reasonably to l)e expected future expenditures.” 
OKS 656.580(2); ORS 656.593(1).' if. however, the claimant

I OKS pnivicies. in part:

"(!) If (hp worker nr the beneficiaries of the worker elect to recover damages 
from the employer or third person, notice of such election shall be given the paying 
agency hy personal ser\’ice or by registered or certified mail. The paying agency 
likewise shall he given notice of the name of the court in which such action is 
hrniighl, and a return showing service of siich notice on the paying agency shall he 
filed wit h the clerk of the ctmrt hut shall not l>e a part of the record except to give 
noi ice to the defendant of the lien of the paying agency, as provided in 'his section. 
'I'he proceeds of any dn/na/'cs rcrorcrcd from an employer or third person by the 
worker or beneficiaries shall be subject t'> a lien of the paying agency for its share 
o( the proceeds as set forth in this section and the total proceeds shall he 
rlisl rihuled as fol)i>ws:

"(at Costs and attorney fees inr<jrred shall be paid, such attorney fees in no 
event to exceed the advisory schedule of fees established by the board for such 
actions.

"(b) The worker or the henefiidaries of the worker shall receive at least 
:U- i /:( percent of the balance of such recovery.

"(c) The paying agency shall be paid and retain the balance of tf e recovery, 
hill only to (he extent that it is compensated for its expenditures for cornjrensa- 
timt. first aid or other medical, surgical or hospital service, and for ihr pr^srnt 
mini' of its n'nsnnnhiy In hr rxprrtrd fnturr r.rprnditurf’s (or comprt.satinn and 
nllwr cnsls nf llu' irnrkrr's i lnim nndrr (}ftS hrtH.OIII to 656.79‘l. Such other costs 
include assessments for reserves in the Administrative Fund, hut do not inclurle 
any compensiUion which itiay he payable uiuler OHS nr iH.

"(d) The balance r>f the recovery shall he paid to the worker nr the heneCici- 
aries of the worker forthwith. Any cnnHict as to the amount of the balance which 
may he relainefl by the paying agency shall he resolved hy the board. ,

"(■’) The amount retained hy the worker or the beneficiaries of ;he worker 
.sliall l>e in addit ion to the compensation or ot her benefits to which sucb worker or 
lieneficiaries are ent it led under OK.S (>.'’>fi.()() 1 to ^

"(:i) A claimanl ntay sritir any third party cost with the apprrwal of the 
paying agency, in wliich event the payint; a^’rncy is aulhoriird to nrcppi such a 
■^liorr of ihr prni rrds us may hr just antt prnper and the worker or the beneficiaries 
ofthe worker .shall re<'eive the amount (o which the worker would be entitled for a 
recovery under siihseci ion (1) and (2t of i his sect in t). Any conflict as to what iiiav 
he a just atul proper distribution shall he resolved by the hoard." (F.mphnsis 

siipjilied.) -517“



settles the ihird-party claim with the approval of the ajjency, 
ORS 65h.578. the agency is authorized to accept as its share of

620 Estate of Troy Vance v. Williams

the proceeds “an amount which is just and proper,” provided 
the worker receives at least the amount to which he is entitled 
under ORS 656.593(1) and (2). ORS 656.593(3).

In other words, if the third-party claim is settled, the 
compensation carrier may accept as its “just and proper” 
.share an amount which is less than or equal to, but not more 
than, the amount of the lien to which it would be entitled if the 
claim had not been settled. Even under subsection (1), when 
the judgment is paid to the agency, its lien is lost if it does not 
retain enough to satisfy its lien. SAIFv. Parker, 61 Or App 47, 
656 P2d 335 (1982). That is true, too, when the claimant 
discusses a proposed settlement of a third-party claim with 
the agency and obtains its approval, ORS 656.587, and is 
advised of the amount which the agency claims under ORS 
656.593(3). The amount that the agency is “authorized to 
accept” is less precise than the amount of its lien under ORS 
656.593( 1 )(c): “just and proper,” as opposed to “its expendi
tures for compensation * * * and * * * the present value of its 
reasonably to be expected future expenditures for compensa
tion.” The question here is whether the agency fixed the “just 
and proper” amount it claimed when it gave claimant’s 
attorney a figure.

We held tn SAIF v. Cowart, 65 Or App 733, 672 P2d 
389 (1983). that an insurer is entitled to rely on a claimant’s 
representation that the amount he is to receive is in settle
ment of the claimant’s third-party action and that the Board 
lacked authority to restructure the settlement to pay a portion 
of the proceeds to the claimant’s wife on her claim of loss of 
consortium. In Denton v. FBI Companies, 67 Or App 339, 679 
P2d 301 (1984), we noted that, in negotiating a settlement, a 
claimant has a vital interest in knowing the exact amount of 
the agency's claimed lien. We held there that the agency could 
not recover time loss costs which were incurred before settle
ment but which had not been included in the originally 
asserted lien. Both Cowart and Denton support the conclusion 
that, when either a worker or an agency, in the course of 
negotiating a third-party settlement, makes a representation 
to the other which could affect the other’s position on the 
amount of the settlement, the other is entitled to rely on that 
representation. The requirement that the agency approve any 
settlement necessitates full disclosure by both parties.
Cite as 84 Or App 616 (1987) 621

Schlecht 0. SAIF, 60 Or App 449, 653 P2d 1284 
(1982), on which the agency relies, is not to the contrary. 
There, the agency had not agreed to the settlement at the time 
it was executed and did not do so until after theWnitial 
proceeds had been distributed. There was no reliance^by the 
worker on the agency’s representations as to the amount of its 
lien. We held that the insurer was not required to make a 
claim at the time of the settlement for the costs incurred 
between the time of settlement and the time of the distribu
tion of proceeds and could be compensated for actual expenses 
incurred before the. time of distrilnUion out of the sett’ement 
proceeds. -518-
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We find thal in the process of negotiating the third- 
party settlement, claimant asked for, and the agency provided, 
a statement of its lien claim. Claimant expressly sought and 
received prior approval of the settlement. He relied on the 
agency's representation of its lien in negotiating and settling 
the third-party action and was entitled to do so. We hold that, 
when a agency represents the amount of its claimed lien to a 
worker, knowing that the worker is in the process of negotiat
ing a third-party settlement, the agency may not claim as its 
“just and proper” share of the settlement any more than the 
originally asserted lien, even if the total amount claimed is not 
in excess of the lien authorized by ORS 656.593( 1) and (2).'We 
affirm the Board’s holding that the agency’s just and proper 
share of the settlement proceeds is $19,467.55.

Affirmed.

622 April 8, 1987 No. 193

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
John D. Schuening, Claimant.

SCHUENING,
Petitioner,

V.

J.R. SIMPLOT & COMPANY,
Respondent.

(85-00949; CA A40423)
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Argued and submitted March 16, 1987.

David C. Force, Eugene, argued the cause for petitioner. On 
the brief was Kenneth D. Peterson, Jr., Hermiston.

Kenneth L. Kleinsmith, Portland, argued the cause for 
respondent. On the brief was Daniel L. Meyers, Portland.

Before Bottler, Presiding Judge, and Warren and 
Rossman, Judges.

BOTTLER, P. J.

Reversed and remanded to the Board for determination of 
benefits payable for October 1, 1984, to April 1, 1985.
624Scheuning v. J. R. Simplot & Company

BUTTLER, P. J.

Claimant seeks review of a Workers’ Compensation 
Board order affirming the referee’s decision that claimant’s 
aggravation claim had not been prematurely closed.

Claimant suffered a compensable right ankle injury 
in July. 1983. The claim was closed by a determination order 
on May 4, 1984, and then reopened on June 1, 1984, on an 
aggravation claim. On October 1, 1984, Dr. Smith advised 
that, although claimant was still in pain and had other 
symptoms, there was nothing more that could be done for him 
from a medical standpoint. He stated that the ankle was
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medically stationary and recommended claim closure. Claim
ant was not satisfied that nothing more could be done and saw 
Smith’s partner, Dr. Weeks. Weeks referred claimant to Dr. 
Graham, who examined him in January, 1985, and. after 
consultation with a radiologist and one of claimant’s treating 
doctors, reported that claimant could either accept his disab
ling condition or try more aggressive treatment, which would 
involve surgery:

“The patient has a choice, in my opinion of making the 
decision whether to accept his ankle as it is or to be aggressive 
in dealing with it. If he accepts it as it is, I think it is unlikely 
to show further improvement. Whether or not he will even
tually grow worse is not clear to me. I think he would find it 
difficult, however, under his present circumstances to try to 
continue to work at jobs requiring long periods on his feet, 
working on rough or irregular ground and doing a lot of 
kneeling, squatting and carrying and lifting heavy loads.

“Aggressive treatment, in my opinion, would consist of 
repeat surgery with adequate exposure of the medical dome of 
the talu^ and x-ray localization of the lesion within the talus 
with its removal and subsequent bone grafting. I believe this 
can only be accomplished by an osteotomy of the medial ' 
malleolus. Surgery itself may produce some additional stiff
ness and would produce a relatively long recovery and 
rehabilitation phase. In addition it is not completely clear 
that he could expect pain relief and I think this would depend 
to a certain extent on what, if anything, was found at the time 
of surgery and whether or not collapse of the dome of the talus, 
if resection is of sufficient size, could be prevented. It is 
possible this patient may eventually need to have an arthro
desis of the ankle.”

Cite as 84 Or App 622 (1987) 625

In the meantime, the Evaluation Division closed the 
claim with a medically stationary date of October 1, 1984. 
Claimant elected to have the surgery, which employer author
ized as reasonable and necessary. Employer reoperisd the 
claim as of April 1,1985, the date of the surgery. On the^theory 
that the claim was closed prematurely, claimant seeks tempo
rary total disability from October 1,1984, to the date when the 
claim was reopened.

Claimant testified at the hearing that his condition 
did not change from October 1, 1984, to the date of the 
surgery. The parties stipulated that, if Smith were to testify, 
he would state that he was “unaware of any factors that would 
have made surgery more necessary in January, 1985, than it 
was in October, 1984.”

ORS 656.005(17) provides that “medically station
ary” means that “no further material improvement would 
reasonably be expected from medical treatment, or the pas
sage of time.” In determining whether a claim was pre
maturely closed, we determine whether the claimant’s condi
tion was medically stationary on the date of closure, without 
considering subsequent changes in his condition. Sullivan u. 
Argonaut Ins. Co., 73 Or App 694, 700 P2d 274 (1985); Alvarez 
u. GAB Business Services, 72 Or App 524, 696 P2d 1131 (1985). 
Here, the evidence indicates that claimant’s condition did not 
change between the date of closure and the date of surgery. 
The only question, therefore, is whether the evidence before 
the referee shows that he was medically stationary on t he date
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of closure.' Contrary to employer’s contention, the referee and 
the Board properly considered medical evidence on that issue 
that was not available to the Evaluation Division at the time 
of closure. See, e.g., Brown v. Jeld-Wen, Inc., 52 Or Apo 191, 
627 P2d 1291 (1981).^

626

The referee stated that Graham’s report supported 

Scheuning v. J. R. Simplot & Company

the finding that claimant was medically stationary at the time 
of closure. We read the report differently. Graham was the 
first doctor to suggest that claimant might benefit from 
surgery. That treatment was not palliative, but was suggested 
for the purpose of improving claimant’s ankle problem. 
Although, as the referee stated, there is no evidence that 
Weeks had “misdiagnosed” claimant’s condition, GraHam 
offered treatment that had not been proposed before and did 
so with a reasonable hope of further medical improvement. 
We conclude that claimant’s condition was not medically 
stationary on the date of closure. ^

Reversed and remanded to the Board for a determin
ation of benefits payable for October 1, 1984, to April I, 1985.

' This issue is not to be confused with whether penalties should be imposed for an 
"unreasonable" premature closure. That determination is based on the-medical 
evidence available to the employer at the time of the alleged unreasonable closure. Mt. 
M(i:amn {‘lyumod Cn. d. Beattie. S2 Or App S.S.'j, 661 P2d 109 (1983).

,spp Martin i>, .SA/F, 77 0r App 640. 7)3 P2d 640. reu den 301 Or24t (3986). 
which held that medical evidence submitted after closure is not considered. Martin 
relied on Aluorez u. GAB Business Seniice«, supra. As we have said, Alvarez holds only 
that subsequent changes in the development of the claimant’s condition are not 
considered.

No. 194 April 8, 1987 627
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WARREN. J, : . . .

^ Reversed and remanded to referee for award of ten .’porary 
total disability from December 14, 1984, to February f, 1985; 
for determination of penalty andattbrney fees; for delerinina: 
tion of whether claimant is entitled to temporary to': al dis* 
ability for period between filing of claim and December 14, 
1984.

Cite as 84 Or App 627 (1987) 629
Ur • I • . ■ ) , . r-, \ 'J -• I

WARREN, J. :

' Claimant ^was' injured at ^work, in December, 1981, 
when he was struck in the chest by a backhoe. His workers’ 
compensation claim was accepted, and he received an award of 
60 perceht perniarient partial disability..He'filed an aggrava
tion claim in Aprif 1984, which SAIF denied oh September 17, 
‘1984. A hearing_was held , in November, 1984, and on 
December 7, 1984,' the referee ordered the claim accepted but 
held that claimant is hot entitled to interim compensatiori, 
because there had been no medical verification, “prior to 
denial,’’ of inability to work.

On December 14, one week after the referee’s order, 
Dr. Wichser, claimant’s treating pysician, wrote to SAIF 
“urgently” requesting that claimant be allowed to participate 
in a pain clinic and that he receive temporary total disability, 
from April 26, 1984. Wichser concluded his letteir by stating 
that pain treatment “is the only way this man will ever return 
to gainful employment.” Wichser reported on February 14, 
1985, that claimant had been unable “to return to his regular 
form of employment or any other form of employment * * * 
since April 1984.” SAIF began paying temporary total dis
ability benefits immediately thereafter, for the period begin
ning February 5, 1985. Claimant seeks review of an order of 
the Workers’ Compensation Board which held that he was not 
entitled to temporary total disability for any time before 
February 5,1985.

The Board concluded that claimant was barred by res 
judicata and collateral estoppel from claiming any benefits for 
time loss for the period before the first referee’s order in 
December, 1984. It reasoned that the question of claimant’s 
entitlement to temporary total disability could'have been, but 
was not, presented at the November, 1984, hearing.

The Board misunderstood the issues before the first 
referee. Claimant had sought a hearing on SAIF’s denial of the 
claim. The only issues before the referee were the compen
sability of the claim and claimant’s entitlement to interim 
compensation for the period before the denial of September 
17, 1984. The referee found that there had been an aggrava
tion but held that no interim compensation was due because 

Jjiere had been no medical verification, before the denial, oi'an 
650 jr;ri.fuu<iBotefurw: <City': of tCreswell

..1^1 ''Si' Yliri lijl W cfj)
inabil ity t o work. The referee;set/aside the denial and .ordered 
the,cJairn-accepted and-Rrocessed;tp;.c|osure.

The referee was not presented with and did' not 
deciduiany.q'uestion relatedlto.^claimant’s substaritivevrigHt to 
temporarv total disability. Claimant’s entitlementlto:interirh
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comp'itisaiion depended only on the procedural question of 
whellier, before the denial, there had been medical verification 
of inability to work. Silsby u. SAIF, 30 Or App 555, 592 P2d 
1074 f 1979). At the time of the 1984 hearing, SAIF still denied 
the claim, and there was no reason for claimant to present 
evidence on the question of His right to temporary total 
disability for the period after the denial, which would not be 
owed unless the claim were determined to be compensable. 
Evidence of medical verification obtained after the denial 
would have been irrelevant to the question of interim compen- 
satior. and premature as to the question of temporary total 
disability. The referee’s finding that there had been no medi
cal verification, before the denial, of an inability to work did 
not preclude claimant from later providing verification of an 
inability to work and proof of temporary total disability.

The Board affirmed the referee’s alternative holding 
that, claimant had not shown that he was entitled on the 
merits to additional temporary total disability. It resolved the 
issue solely by concluding that claimant had not provided 
“medical verification of inability to work,” as required by ORS 
656.273(6). VVe find that Wichser’s December 14,1984, report, 
stating that the only way claimant would return to work is 
wit h l ain therapy, was medical verification of his inability to 
work ind triggered SAIP”s duty to pay temporary total dis- 
abililA . ricimant is entitled to a penalty on the amount due 
from December 14, 1984, and attorney fees pursuant to ORS 
656.262, because SAIF’s failure to pay benefits was not based 
on a Ugitimate doubt as to the compensability of the time loss. 
Norgard v. liawlinsons, 30 Or App 999, 569 P2d 49 (1977).

Whether claimant is entitled to temporary total dis
ability- for any time before December 14, 1984, depends on 
whether a preponderance of the evidence shows that he was 
disabled during that period due to the compensable claim. 
OHS 656.210. A doctor’s verification of an inability to work is 
certainly evidence of disability, but it is not necessarily the 
only relevant evidence. See (larbutt u. SAIF, 297 Or 148, 681

Cite as 84 Or App 627 (1987) 631

P2d 1149 (1984). The entire record is relevant to whether 
claimant was entitled to additional temporary total disability.

We reverse and remand to the referee for an award of 
temporary total disability from December 14, 1984, to Febru
ary 5, 1985; for a determination of penalty and attorney fees; 
and for a determination of whether claimant is entitled to 
temporary total disability for any time between,the filing of 
the claim and December 14, 1984.
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WARREN, J.

Affirmed.
634 Phelan v. H.S.C. Logging, Inc.

WARREN, J.

Claimant seeks review of an order of the Workers’ 
Compensation Board which affirmed the referee’s denial of 
benefits because claimant was not an Oregon subject worker 
al the time of his industrial injury. We affirm.

Claimant is an Oregon resident. In July, 1982, he was 
unemployed. While attending his place of worship in Wash
ington, he spoke with a friend,'Maxwell, about the possibility 
of working for Maxwell’s employer, H.S.C. Logging, Inc. 
(HSC). Maxwell checked with his boss at HSC’s office in 
Carson, Washington, and received permission to hire claim
ant. Claimant spoke with Maxwell by telephone from his 
home and accepted the job.

%
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Claimant performed all ol' his work for HSC at an 
Oregon logging site near Hood River. He rode to the work site 
with HSC workers who drove across the river from Wash
ington and picked him up in Oregon. He completed a W-4 
form and gave it to his supervisor at the Oregon site. All. 
paychecks were issued from HSC’s Washington office. Th'e 
job site supervisor received direction from the company’s 
Washington office. Approximately 80 percent of HSC’s log
ging operations were conducted in Washington; the other 20 
percent were in Oregon. HSC furnished workers’ compensa
tion coverage under Washington law for all its employes, 
whether they worked in Oregon or Washington. It did not 
cover its employes under Oregon’s workers’ compensation 
laws. It withheld Oregon income tax from the paychecks of 
workers who either lived in Oregon or were working there.

The issue is whether claimant was a “worker from 
another state” temporarily working in Oregon and thereby 
exempted fr6m coverage under Oregon’s workers’ compensa
tion law by ORS 656.126(2).' In Kolar v. B & C Contractors, 36 
Cite as 84 Or App 632 (1987) 635

Or App 65, 583 P2d 562 (1978), we adopted a permanent 
employment relation test to determine whether a worker is 
“employed in this state” under ORS 656.126(1) for purposes 
of providing benefits when the worker is injured on a tempo
rary assignment in another state for an Oregon employ|er. We 
reaffirmed the use of the lest in Langston u. K-Mart; 56 Or 
App 709, 711, 642 P2d 1205. reu den 293 Or 235 (1982), where 
we stated that “[tjhe inquiry is focused on the extent to which 
claimant’s work outside the stale was temporary." (Emphasis 
in original.) ORS 656.126(1) is the mirror image of ORS 
656.126(2), i.e., the inquiry is whether claimant’s work in 
Oregon was temporary.

Here, the evidence establishes that Maxwel; hired 
claimant after he received authorization from HSC’s office in 
Washington. HSC’s operations were run from the Wash
ington office, and paychecks were issued from there. APhough 
claimant’s first job was at an Oregon logging site, he and 
Maxwell had discussed the probability that the next logging 
site would be in the Ml. St. Helens area of Washington. HSC 
had no temporary employes as such, but it did have short term 
jobs like the one at which claimant was employed. All

' ORS 6.‘>6.I26(2) provides:
“Any worker from anitther state and the employer of the worker in that other 

state are exempted from the provisions of ORS 656.001 to 656.794 while that 
worker is temporarily within this state doini; work for the employer;

“(a) If that employer has furnished workers’ compensation insurance cover
age under the workers' compensation insurance or simitar laws of a state other 
than Oregon so as to cover (hat worker’.s employment while in this state;

“(b) If the extraterritorial provisions of ORS 656.001 to 656.794 are recog
nized in that other stale; and

“(c) If employers and workers who are covered in this state are; likewise 
exempted from the application of the workers' compensation insurance cr similar 
laws of the other state.

"The benefits under the wtnkers’ compensation insurance Act or sirhilar laws 
of the other state, or other remedies under a like Act or laws, are the exclusive 
remedy against the employer for any injury, whether resulting in deal.i or not. 
received by the worker while working for that employer in this state."

If claimant is a "worker from another state;” HSC is exempted, becaufe it has 
complied with ORS R56.126(2)(a). and the slate of Washington fits the csiteria of 
subsecti*>ns (2Mhl and (c). Spv finirers i’. Mnfhts, 280 Or 1167. 571 P2d 489 (J’977),
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employes were hired on the expectation that, if they per
formed adequately, they could remain em[)loyed. Claimant 
knew that, if he “worked uut“ as a new employe, he could 
continue working for HSC if he chose to do so. He testified 
that, in the six weeks he worked for HSC, employer seemed 
f)Ieased with him. Although he had never worked in the state 
of Washington before his injury, we conclude that he was a 
Washington worker temporarily working in Oregon and that 
he was a Washington employe exempt from coverage under 
Oregon’s workers’ compensation law. Accordingly, we affirm 
the Board’s denial of benefits.

Affirmed.
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RICHARDSON, P. J.

Affirmed.
Cite as 85 Or App 9 (1987) 11

RICHARDSON, P. J.
Claimant seeks review of a Workers’ Compensation 

Board order that denied his claim for aggravation of his lower 
back injury. We affirm.

Claimant suffered a compensable low back injury on 
May 5, 1980. Dr. Johnson performed a lumbar laminectomy, 
nerve decompression and excision of a herniated disc. The 
claim was closed on May 12, 1981, with an award of 
unscheduled disability. A second determination order was 
issued on Augvist 11, 1982, awarding additional unscheduled 
disability. Claimant’s condition worsened, and on February 3, 
1983, a stipulation was approved granting additional 
unscheduled disability, for a total award of 30 percent. Claim
ant later filed an aggravation claim, which the insurance
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carrier denied on May 3, 1983. A hearing was held in June, 
1984, on his appeal of that denial and it was upheld.

After the June hearing, claimant was examined again 
by Dr. Johnson, who performed a myelogram and a CT scan in 
July. Both were negative. On August 1, 1984, claimant experi
enced shooting low back pain after reaching for a cup of coffee 
and was treated at the hospital emergency room for what was 
diagnosed as “chronic low back pain.”

Claimant sought a second opinion from Dr. Geist, 
who noted that he was in severe pain and had difficulty 
moving, that he had a reversal of his lumbar lordosis and a 
lumbar kyphosis, little movement in his low back and muscle 
spasms in the lumbar area. He recommended muscle relaxants 
and rest. Dr. Johnson examined him again in mid-August and 
observed that he had recurrent back and leg pain with camp- 
tocormia and referred him to Dr. Waldram. Claimant filed an 
aggravation claim and the carrier denied it in August, 1984. 
Dr. Waldram examined him in September, noted significant 
somatization of symptoms and camptocormia and recom
mended therapy. In October, Dr. Johnson concluded that 
further neurological or orthopedic procedures would not be 
beneficial and recommended retraining for lighter employ
ment. In November, claimant was examined by Dr. Erickson, 
an osteopath, who observed an increase in pain and recom
mended intensive physical therapy, pain medication and mus
cle relaxants, which he believed would reduce the pain to the 
level existing before June, 1984.

12 Van Woesik v. Pacific Coca-Cola Co.

A hearing was held on November 15, 1984, and the 
referee concluded that claimant had failed to prove that his 
underlying condition had worsened since the last arrangement 
of compensation and affirmed the denial. The Board affirmed 
the referee’s opinion and order.

The issue is whether claimant proved an aggravation 
of his low back injury since the last arrangement of compensa
tion in June, 1984. We agree with his argument that the Board 
erred in saying that it was necessary for him to prove that his 
underlying condition had worsened. Although increased 
symptoms in themselves are not compensable as an aggrava
tion, pain that results in additional loss of earning capacity is. 
Smith u. SAIF, 302 Or 396, 730 P2d 30 (1986). However, we 
conclude that claimant has failed to prove that increased 
symptoms and pain resulted in an increased loss of earning 
capacity.

Claimant contends that his condition has worsened 
since the last hearing. However, the testimony that he gave 
regarding his symptoms at the June and November hearings 
was similar. He stated at both hearings that he has trouble 
walking, bending and sitting and needs medication to sleep. 
He stated further that he has constant back and leg pain, 
extending into his ankles, and that his leg often gives out, 
causing him to fall. Although the camptocormia appears to be 
a new condition, claimant had previously experienced several 
of the other conditions which he now describes. Reduced 
lumbar range of motion, loss of lumbar lordosis, positive 
straight leg raising tests and muscle spasms were present 
before June, 1984. Three of the doctors who examined him
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after June were seeing him for the first time and had nothing 
with which to compare his status.

Claimant also contends that there is evidence of an 
aggravation, because Dr. Johnson responded “yes” on a ques
tionnaire asking whether his condition had worsened since 
February, 198?. In the light of the other medical opinions, we 
find this unpersuasive; it is merely a conclusion that is not 
supported by any explanation.

Even if claimant has demonstrated increased pain, he 
has failed to show a loss of earning capacity. He relies on Dr. 
Johnson’s letter stating that he was incapacitated from work 
during June and July, 1984, yet he fails to note that the period
Cite as 85 Or App 9 (1987) 13

of incapacitation extended only until after evaluation of his 
medical condition. Although Dr. Johnson recommended in 
October that claimant be retrained for lighter work, he did lot 
suggest that claimant has been unable to work or that his 
earning capacity has been reduced since June, 1984. Furth.er, 
his employment status was the same at the time of both ,:he 
June and November hearings: he was not working. He,\/as 
employed for only brief periods three or four times between 
1980 and 1984 and quit each job because of pain. He currer tly 
takes care of two young children and has applied for several 
jobs that he admitted he would be unable to perform. We 
conclude that he has failed to prove that an increase in 
symptoms has resulted in a loss of earning capacity.

Claimant also contends that he is entitled to attorney 
fees for services rendered before the Board on review. How
ever, there is no statutory authorization for an award. ORS 
656.382(2) provides for fees to be awarded to a claimant if ?;he 
insurer or employer appeals and compensation is not reduced 
or disallowed. Shoulders v. SAIF, 300 Or 606, 615, 716 P2d 751 
(1986). Claimant appealed from the referee’s order, and his 
claim for aggravation was denied. Similarly, ORS 656.386(1) 
is inapplicable, because it requires that a claimant “finally 
prevail” on the issue of compensation.

Affirmed.

%
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WARDEN, P. J.
Affirmed on appeal and on cross-appeal.

66 _____________________ Young V. Mobil Oil Corp.

WARDEN, P. J.

The only issue presented by this appeal’ is whether 
third-party defendant Myers Drum Company (Myers) has a 
contractual duty to indemnify defendant/third-party plaintiff 
Mobil Oil Corporation (Mobil) for a payment made to plain
tiffs in settlement of their claims against Mobil.^ The trial 
court held that the indemnity provision in Myers’ contract 
with Mobil is void. We affirm.

The facts are not disputed. Mobil is a New York 
corporation with headquarters in that state, and Myers, unti) 
1985, was a subsidiary of a California corporation. On 
November 1, 1979, Mobil entered into a contract with Myers 
that was‘ negotiated in California. It provided that Myers 
would pick up used 55-gallon oil drums from Mobil’s plant in 
Portland, recondition them at its Portland plant and return 
the drums to Mobil’s plant. An indemnity provision in the 
contract provided that Myers would

■ Because we afTinn the trial court, we need not address the issues raised by Myers 
in its cross-appeal. We therefore affirm on the cross-appeal.

2 The claim of plaintiffs against Mobil has been settled and their complaint 
dismissed; the third-party claims of Mobil against A. J. Bayer Company. Truck 
Insurance Exchange and Elmer L. Hamm have all been dismissed. Appropriate 
judgments were entered. 529



‘‘indemnify and hold Mobil harmless against all losses, 
expenses, liability and claims * * * for death, personal injury 
or property damage arising out of the work hereunder by 
(Myers] or any subcontractor or their agents or employes.”

The contract also provided that New York law was to govern 
the agreement.

On April 15, 1980, plaintiff, an employe of Myers, 
suffered injuries at Mobil’s plant while delivering recondi
tioned drums. As permitted by the workers’ compensation 
system, ORS 656.001 to ORS 656.794, he and his wife brought 
an action against Mobil, alleging negligence and seeking 
damages for his injuries and for loss of consortium. Mobil filed 
a third-party complaint against Myers and others for indem
nity. Mobil later settled with plaintiffs on all of their claims, 
paying them $30,000. When Myers declined to participate in 
the settlement, Mobil pursued its contractual indemnity 
claim. After trial, the court granted Myers’ motion to dismiss 
Cite as 85 Or App 64 (1987)^

the third-party complaint on the basis of ORS 656.018(1) and 
Roberts V. Gray's Crane & Rigging, 73 Or App 29, 697 P2d 985, 
rev den 299 Or 443 (1985). Mobil appeals.

Mobil contends that the trial court erred by not 
enforcing the choice-of-law clause in the contract, which 
would apply New York law and, Mobil contends, result in 
enforcement of the indemnity provision. Myers argTies that 
ORS 656.018(1)'^ sets forth a fundamental public policy of 
Oregon that operates to void the indemnity provision despite 
the choice-of-law clause and that our holding in Roberts v. 
Gray’s Crane & Rigging, supra, compels that result. Myers 
alternatively urges that if New York law is applied, it would 
defer to Oregon law under the facts of this case and that, 
therefore, under ORS 656.018(1), the indemnity provision is 
void. We address in turn how Oregon law and New York law 
resolve the issue.

In construing contracts, Oregon adheres to the rule 
that the intention of the parties prevails. Miller v. Miller, 276 
Or 639, 555 P2d 1246 (1976). That rule gives parties the 
autonomy to choose the law that is to govern their contracts. 
Sterrett v. Stoddard Lbr. Co., 150 Or 491, 46 P2d 1023 (1935); 
see Warm Springs Forest Products Ind. v. EBl Co., 300 Or 617, 
716 P2d 740 (1986). There are, however, limits to parties’ 
autonomy in choosing that law. Restatement (Second) Con
flict of Laws § 187(2) (1971) provides:

"The law of the state chosen by the parties to govern their 
contractual rights and duties will be applied * * * unless either

"(a) the chosen state has no substantial relationship to 
the parties or the transaction and there is no other reasonable 
basis for the parties’ choice, or

"(b) application of the law of the chosen state wo uld be 
contrary to a fundamental policy of a state which has a
^ ORS 656.018(1)'provides, in relevant part:

‘The liability of every employer who satisfies the duty required by ORS 
656.017(1) (to maintain assurance that workers and their beneficiarief-will receive 
compensation for compensable injuries) is exclusive and in the place of all other 
liability arising out of compensable injuries to the subject workers, Ihe workers’ 
beneficiaries and anyone otherwise entitled to recover d^ages from t' le employer 
on account of such injuries or claims resulting therefrom, apecifical y including 
claims for contribution or indemnity asserted by third persons from whom 
damages are sought on account of such injuries • •
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materially greater interest than the chosen state in the deter
mination of the particular issue and which * • * would be the 
state of the applicable law in the absence of an effective choice 
of law by the parties.”

Oregon cases have dealt with choice of law issues in 
contract actions, but none of them has concerned contracts 
containing choice of law clauses. See Lilienthal v. Kaufman, 
239 Or 1,395 P2d 543 (1964); Citizens First Bank v. Interconti
nental Express, 77 Or App 655, 713 P2d 1097 (1986); Seattle- 
First National Bank v. Schriber, 51 Or App 441, 625 P2d 1370 
(1981). Lilienthal adopted the principle that the law applied 
should be that of the state having the most significant rela
tionship to the parties and the transaction. Later cases have 
followed the Lilienthal approach, citing Restatement (Second) 
Conflict of Laws § 188 (1971) as additional authority. Citizens 
First Bank v. Intercontinental Express, supra; Seattle-First 
National Bank v. Schriber, supra. Our cases also have 
implicitly followed the methodology of § 187(2). In Seattle- 
First National Bank v. Schriber, supra, where the issue was 
whether Oregon law or Washington law was to apply, we 
stated that, “even if Washington were to have more and closer 
contacts with this transaction, [the] public policy expressed in 
[the Oregon statute] is so important that Oregon law should be 
applied."' 51 Or App at 446. (Emphasis supplied.) We follow 
the analysis set forth in § 187(2) of the Restatement to resolve 
the issue in this case under Oregon law.

New York law also follows the principle that the 
parties may choose the law that is to govern their contracts. 
See A.S. Rampell, Inc. v. Hyster Co., 3 NY2d 369, 144 NE2d 
371,165 NYS2d 475 (1957); Compania de Inversiones Interna- 
cionales u. Industrial Mortgage Bank of Finland, 269 NY 22, 
198 NE 617 (1935). The parties’ choice of law may include the 
conflict of laws principles applied under that law. Carlos u. 
Philips Business Systems, Inc., 556 F Supp 769, aff’d 742 F2d 
1432 (2d Cir 1983) (applying New York law). The parties’ 
freedom of choice, however, is not absolute. See Nakleh v. 
Chemical Construction Corp., 359 F Supp 357 (SD NY 1973) 
(applying New York law). Although the parties’ choice of law 
is to be given considerable weight, the law of the jurisdiction 
with the most significant contacts is the law to be applied. 
Haag V. Barnes. 9 NY2d 554, 175 NE2d 441, 216 NYS2d 65 
Cite as 85 Or App 64 (1987)^

(1961). Section 187(2) (1971) sets forth the significant rela
tionship test adopted by New York courts. S. Leo Harmonay, 
Inc. i;. Binks Mfg. Co., 597 F Supp 1014 (SD NY 1984); Nanleh 
V. Chemical Construction Corp., supra; see Bank Itec N. V. u. J. 
Henry Schroder Bank & Trust, 612 F Supp 134 (SD NY 1935). 
New York law, therefore, like Oregon law, applies section 187 
methodology in cases where the parties have contractually 
chosen the law that is to govern.'* i

Because both Oregon and New York apply the same

* New York applies § 187 methodology even when the parties choose New '.'ork 
law to govern. In Busine.ts Incentiuea, Inc. v. Sony Corp. ofAmer., 397 F Supp 63 (SD 
NY 197.5), New Jersey law was applied despite a New York choice-of-law chuse, 
because New Jersey had a strong public policy at stake, greater contacts with; the 
transaction and a materially greater interest in applying its law.
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methodology and would, presumably arrive at the same refult, 
a false conflict is presented. The dispositive issue is, theref.ire, 
whether ORS 656.018(1) sets forth a fundamental public 
policy of this state.® If, as we conclude, the statute states such 
a policy, the indemnity provision is void.

We must first determine what constitutes a “funda
mental public policy.” Comment g to § 187 explains:

“The forum will apply its own legal principles in determin
ing whether a given policy is a fundamental one within the 
meaning of [§ 187(2)(b)] * * *.

<<• * * • *
“To be ‘fundamental,’ a policy must * * * be a substantia!' 

one. • * • [A] fundamental policy may be embodied in a statute 
which makes one or more.kinds of contracts illegal * *

Oregon requires that a public policy be clear and “overpow’er- 
ing” before a court will interfere with the parties’ freedom to 
contract on the ground of public policy. See Harrell v. Trav
elers Indemnity Company, 279 Or 199,567 P2d 1013 (1977). In 
Schultz u. First Nat. Bk. of Portland, 220 Or 350, 358, 348 R2d 
22 (1959), the Supreme Court stated that a foreign contract is 
invalid in Oregon if it is “offensive to our moral standard.'*, or 
here regarded as injurious to the public welfare.” The court, 
quoting from Loucks v. Standard Oil Co., 224 NY 99, 120 NE 
198, 202 (1918), also stated that such a contract is enforceable

70 Young V. Mobil Oil Corp.

unless it “ ‘would violate some fundamental principle of 
justice, some prevalent conception of good morals [or] some 
deep-rooted tradition of the common weal.’ ” 220 Or at 360. 
We turn then to the policy expressed in ORS 656.018(1).

In Roberts v. Gray's Crane & Rigging, supra, we 
decided that, under ORS 656.018(1), the indemnity agree
ments between the parties involved were void. In that case, an 
allegedly negligent third-party had sought indemnity from a 
employer who was subject to the Workers’ Compensation Act. 
We analyzed ORS 656.018(1):

“Under the Workers’ Compensation Act, a subject 
employer’s duty to maintain coverage for its subject workers, 
ORS 656.017(1), is its exclusive liability for injuries to those 
workers. ORS 656.018. Before amendment in 1977, ORS 
656.018(1) provided:

“ ‘Every employer who satisfies the duty required by 
subsection (1) of ORS 656.017 is relieved of all other 
liability for compensable injuries to his subject workmen, 
the workmen’s beneficiaries and anyone otherwise entitled 
to recover damages from the employer on account of such 
injuries, except as specifically provided otherwise in ORS 
656.001 to 656.794.’
“In U.S. Fidelity v. Kaiser Gypsum, 273 Or 162, 539 P2d 

1065 (1975), the Supreme Court held that the statute did not 
bar an action for common law indemnity by a third party 
against an employer, when the third party’s liability to an 
injured worker had resulted ^m a breech of an express or 
implied independent duty owed by the employer to the third

#

Myere doen not aasert that eubsection (a) of § 187(2) applies here (i.e.. that t here 
is no reasonable basis for choosing New York law).
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party, pn the ^me^day that Kaiser.Gypsumyfas decided, the/ 
Supreme Court held that the statute did not bar^^an inidemnity;, 
action by a third party against an employer under ^^express^ 
contract‘df'indemhity. Gordon H. Ball u. Oregon Erect 'Co!, , 
273 Or 179,539 P2d 1059 (1975).’The court noted that ‘[tjhere i 
is no indication that the legislature in enacting ORS 

.- 656.018(1) intended to preclude an employer from voluntarily 
contracting with a third party to indemnify it for damages': 
paid to ^n injured.employee.’ 273,Or at 185..(Emphasis;in, 

.^on^nal.),;; <
' "In 1977, ORS 656.018 was amended.-Or Laws‘19777ch’ 

^4, § 3a. The statute now provides: i

‘“(l)(a) The liability of every employer who satisfies 
■ - the duty required by ORS 656.017(1) is exclusive and in ' 
’ place of all other liability arising out of comp>enBable 

Cite as 85 Or App 64 (1987)

'.‘it’

A

n"-

,r injuries to his subject workers, the workers’ beneficia .'ies 
and anyone otherwise entitled to recover damages from 
the employer on account of such injuries or claims result-, 
ing therefrom, specifically including claims for contribu
tion pr indemnity asserted by third persons wHpm 

. damages are sought on account'of such injures, except as. 
specifically provided otherwise in ORS 656.001 to 656.'^94. )WV.

“‘(b) This subsection shall not apply to claims for 
indemnity or contribution asserted by a corporation, indi
vidual or association of individuals which is subject to 
regulation pursuant to ORS chapter 757 or 760.

"‘(c) Except‘as provided in paragraph (b) of th^‘ 
suhsectionl ' all agreements or warranties contrary to the " 
provisions of paragraph (a) of this subsection entered into'' 
after July 19, 1977, are void. • .

• (Emphasis supplied.)
"The statute was amended to overturn the holding of U.' S.- 
Fidelity o. Kaiser Gypsum, supra. Boldman v. Mt. Hood- 
Chemical Corporation, 288 Or 121, 124, n 1, 602 P2d 1072 
(1979).'The legislative history of the arheridment indicatos 
that it was equally intended to abrogate the holding of Gore on 
H. Ball V. Oregon Erect. Co.,-supra. - - ’ ‘ '

' "Contrary to [third-party, plaintiffs] contention that, 
‘there is nothing on the'face of' the ,lang;iage of OES 
656.018(1) (a) which bars express inderhhity agreements,’ the 
statute clearly bars such agreements. The best evidence of the 
purpose of a statute is itsjanguage. • * * Subsection (l)(a) 
provides that the employer’s duty to provide*workers’.com
pensation coverage shall be its exclusive liability for injuries 
to its workere and specifically ‘protects the employer from 
lhird:party claims for contribution or indemnity. Subsection 
(l)(c) pto.vides that ia//,.agreementB'tor ..warrantiesvto the 
contrary entered into after July 19, 1977,.are void. ! ' •> •

i« * • * *
"(W]e hold that ORS.656.018 * * is reasonably necessary 

to. maintain the balance in,the v^orkers’ Compensation Act. 
The legislative history, of. the 1977t'amendments to ORS 
656.018 reveals that the legislature, amended the statute to 
restore the exclusive liability protection former ORS 
656.018(1) was understood to afford the employer before U.S. 
Fidelity u. Kaiser Gypsum, supra, and Gordon- H. Ball v. 
Oregon Erect. Co., supra. The legislature was concerned that



third-party indemnity claims against employers would cir
cumvent and undermine, the exclusive liability provision. 
Obviously, if employers were liable for such claims, workers’ 
compensation would no longer be their exclusive liability. The 
legislature also expressed concern about the costs and pro
longed litigation threatened by such claims/’ 73 Or App at 
32-36. (Citation omitted; emphasis in original.)

Oregon’s workers’ compensation laws “provide the 
overall social benefits deriving from a uniform workmen’s 
compensation system.” Giltner v. Commodore Con. Carriers, 
14 Or App 340, 345, 513 P2d 541 (1973). As Roberts says, the 
exclusive liability provision forms an essential part of this 
State’s workers’ compensation system. That the 1977 amend
ments were enacted in immediate response to U.S. Fidelity v. 
Kaiser Gypsum, supra, and Gordon H. Ball u. Oregon Erect. Co., 
supra, indicates a strong legislative intent to void all indem
nity agreements subjecting an employer to additional liability. 
The legislative response also indicates that it considered the 
policy granting employers exclusive liability to be a compel
ling and “overpowering” one. Neither the statute nor its 
legislative history leads us to think that the legislature 
intended not to provide a subject employer like Myers with the 
same protection afforded by ORS 656.018(1) to the injured 
worker’s employer in Roberts or to protect a negligent third- 
party merely because the parties chose another state’s law to 
govern their agreement.

If parties to a contract could circumvent the workers 
compensation laws by choosing the law of another jurisdiction 
to govern their agreement, the statutory scheme would break 
down, thereby causing “injury to the public welfare.” To allow 
a negligent third party in Mobil’s position to be indemnified 
totally for its negligence would subvert the policy stated in 
ORS656.012(2)(d):

“To encourage maximum employer implementation of 
accident study, analysis and prevention programs to reduce 
the economic loss and human suffering caused by industrial 
accidents.”

That policy essentially encourages the employer to provide a 
safe workplace. However, if Mobil is indemnified by other 
companies for injuries to those companies’ employes that 
occur on Mobil’s premises because of hazards there, then 
Mobil has less incentive to provide a safe workplace than 
Cite as 85 Or App 64 (1987) 73

when no indemnity is allowed. The exclusive liability provi
sion is therefore a cornerstone of the fundamental policy 
stated in ORS 656.012(2)(d). For those reasons, we hold that 
ORS 656.018(1) evinces a fundamental public policy of this 
state that voids the indemnity provision in the agreement 
between Myers and Mobil.® The trial court did not €,rr in 
dismissing Mobil’s third-party complaint against Myersj

Affirmed on appeal and on cross-appeal. ■ *
* We do not find Mobil’s argumenta to the contrary convincing. It argues that the 

statute does not state a fundamental public policy, because it "is riddled with 
exceptions." The only exceptions found in the statute are for railroads and refulated 
public utilities. Another “exception” merely prevents any retroactive effect of the 
amendments. Mobil also urges that a single statute does not constitute a fundamental 
public policy, relying on Schultz v. First Nat. Bk. of Portland, supra. That reliance is 
misplaced. Schultz states the principle that a statute will invalidate a foreign contract 
if the statute expresses some fund^ental public policy and the foreign contract is 
regarded as injurious to the public welfare, because it violates that public policy. In this 
case, we have just such a policy set forth by the statute and just such a contract.

Q
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WAREMART, INC.,
-'lo ■^^vPccitiorier'’•■ ‘’'i’-''* *''

WHITE,
,{j t ,i, I '■ ' ' s/i

(WCB:k-03l75;GA A38694)-’ • "i-'fo
) f.; • ■ , .ji ,• . ,-i ■ • ,•. , . • . , . • - -■'/

Judicial Review from Workers’ Compensation Board.
^ Argued and submitted December 1, 1986. -

.rj.v-'/ Kenneth L. Kleinsmith, Portland, argued the causeTor 
petitioner. Gn the brief was Daniel L. Meyers, Portland;'^

, Nelson R. Hall, Portland, argued the cause for respondent. 
With him on the brief were Pozzi, Wilson, Atchison, O’Leary 
& Conboy, Portland, and Diana Craine, Portland.

Before Warden, Presiding Judge, and Van Hooniissen and 
** Young, Judges.

, VAN HO.OMISSEN, J.

Affirmed.

124 Waremart, Inc. v. White

VAN HOOMISSEN, J.

Employer seeks judicial review of a Workers’ Com
pensation Board order awarding claimant permanent total 
disability.* The dispositive issue is whether medical condi
tions preexisting claimant’s compensable injuries may be 
considered in determining the extent of her disability. The 
Board concluded that they may be considered. On de novo 
review, we affirm. . .. t

In' March, 1983, claimant slipped on a wet floor at 
work and injured her back. In April, she again fell at work, 
reinjuring her back. She was seen by Dr. Bristol, who initially 
diagnosed a bruised sciatic nervei He noted arthritic disc 
degeneration in her spinal column and decreased sensation to 
pinpricks in her right leg and foot. She returned ten days later, 
complaining of continued low back pain. He changed his 
initial diagnosis to lumbar sprain. He also noted that the 
numbness in her right leg and foot were more extensive and 
that her right arm responded variably to pinpricks. She could 
not return to work at that time. Employer accepted her claim 
and began paying time loss and medical benefits.

* • ‘ /
' ORS 666.206(1 )(a)’provide8, in relevant part:

" 'Permanent total diaability’ means the loss, including preexisting disability, 
of use or function of'any schedule or unschedul^'pb'rtion'of the body which 
permanently incapacitates the worker from regularly performing work at a gainful 
and suitable occupation."

* The record is unclear whether the fracture occurred in April or August. However, 
it has been treated as a work injury by all parties. ■ v

-535-



Claimant continued to suffer low back pain. In 
August, 1983, a back spasm caused her to fall, resulting in a 
fracture of her left ankle.^ Her neurological symptoms per
sisted, and Bristol referred her to several specialists. By early 
1984, the specialists had diagnosed primary amyloidosis and 
secondary peripheral neuropathy.

In March, 1984, employer sought closure on the 
ground that claimant’s work-related disability had become 
medically stationary and that it was not the cause of her 
medical impairment. It also denied benefits for the 
amyloidosis and peripheral neuropathy. The determination 
order upheld the denial; it awarded claimant 45 percent 
unscheduled disability resulting from her back condition and

Cite as 85 Or App 122 (1987) 125

10 percent disability for the loss of function of her ankle. 
Claimant requested a hearing.

The referee found that claimant and Bristol were 
credible witnesses. He concluded that “the conditions jdiag- 
nosed as amyloidosis, peripheral neuropathy secondaxy to 
amyloidosis, and diabetes were not preexisting conditions, nor 
were they preexisting disabling conditions.* * * I am of the 
opinion claimant is not permanently and totally disabled.” He 
awarded claimant 60 percent unscheduled permanent partial 
disability for her back condition and 10 percent disability for 
her ankle. Claimant requested review. The Board found that, 
although the amyloidosis and peripheral neuropathy were 
unrelated to claimant’s work injury and, therefore, were non- 
compensable, their combination with her compensable injury 
justifies an award of permanent total disability:

“Claimant had preexisting degenerative disc disease and a 
prior industrial injury to her right ankle. The unrelated 
polyneuropathy condition was discovered coincidentally at 
the time of claimant’s industrial injury in April 1983. Treat
ment of the neuropathy induced the subsequent diabetic 
condition. The dial^tes and the polyneuropathy interfered 
with the healing of claimant’s left ankle. Claimant’s treating 
doctor reported that claimant was totally disabled by the 
effects of her low back injury alone, but that she would also l»e 
totally disabled by the polyneuropathy. Subsequent testirig 
established that the neuropathy condition was a sign of seve_e 
primary amyloidosis. Although primary amyloidosis was pre
viously unsuspected and undetected, we are persuaded by the 
treating doctor’s ultimate opinion that the condition pree:c- 
isted claimant’s industrial injury.
(i« * * * »

“We find that the synergistic combination of claimant’s 
preexisting primary amyloidosis with industrial injuries to 
claimant’s low back and left ankle results in permanent total 
disability.”

Employer contends that the weight of the medical 
evidence establishes that claimant’s amyloidosis and neurppa- 
thy arose only coincidentally at the time of her injury. It 
argues that those conditions should not be considered in 
determining the extent of her disability, because they were not 
caused by her work injury, and that, even if the conditions 
preexisted her work injury, they were asymptomatic anc not
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12^ Waremart, Inc. v. White

disabling before the injury. Therefore, they should not be 
considered as preexisting disabilities in determining benefits.-^

The medical evidence establishes that claimant’s 
amyloidosis and neuropathy are-unrelated to her work injury. 
The work injury did not cause, or worsen, those conditions. 
Bristol testified that the conditions preexisted the injury. He 
based his opinion on the fact that claimant exhibited 
decreased sensation to pinpricks during her first treatment for 
her work injury. The decreased sensation was the clinical 
manifestation of the amyloidosis and neuropathy. Nothing in 
the record contradicts that opinion. However, Bristol also 
testified that those conditions have prevented claimant’s 
strained back from healing and that her back injuries continue 
to cause muscle spasms and pain radiating through her hips 
and legs. Claimant’s amyloidosis and neuropathy have inter
fered with his treatment for her ankle and back injuries. 
Because she now moves only with a wheelchair or walker, 
physical therapy may not be used to treat her back.

The preexisting conditions are preventing recovery 
from her work injuries. Bristol testified that the back and 
Cite as 85 Or App 122 (1987)m

ankle injuries sustained by claimant at work are totally 
disabling because of the effect of the amyloidosis on them, i.e., 
they will not heal, because of the amyloidosis. Although the 
preexisting conditions themselves are not compensable,itheir 
synergistic effect on her compensable injuries must be consid
ered if she is permanently and totally disabled because Of the 
injuries. See Arndt u. Nation Appliance, 74 Or App 20, 701 P2d 
474 (1985); see also Aquillon v. CNA Insurance, supra n 3. 
Claimant is entitled to compensation for permanent and total 
disability. See. Taylor v. SAIF, 75 Or App 583, 586, 706 P2d 
1023 (loss).**

Affirmed.
^ In Aquillon v. CNA Insurance, 60 Or app 231, 653 P2d 264 (1982), rev den 294 

Or 460 (1983), a physician treating the claimant fora work injury noted cloudy fluid in 
the claimant’e knee joint. The fluid waa the first clinical manifestation of what was 
later diagnosed as tuberculosis. The employer denied benefits for the work injury and 
for the tuberculosis, contending that the injury would have resolved itself but for the 
tuberculosis. On review, we held the denial improper:

"In this case claimant challenges what purports to be a partial denial of his 
claim insofar as it relates to the tuberculosis, viewed as a separata condition, as 
well as a denial of further responsibility for benefits as a result of the accepted 
industrial injury claim. In the abstract, that kind of denial might not be 
unreasonable where there is a noncompenaabie, separate condition and where the 
claimant has fully recovered from his compensable injury. Here, the prepon
derance of the medical evidence is that the tuberculosis itself was not worsen^ by 
the industrial injury and hence, is not itself compensable. The problem is that it is 
difficult, if not impossible, on this record to separate the eff'ects of the tuberculosis 
from those of the traumatic injury.

"There is, however, no medical evidence in the record supporting the position 
that all effects of the industrial injury had ceased. No doctor states the claimant’s 
current condition stems solely from the tuberculosis. To the contrary, the 
undisputed medical evidence is that the two conditions are inextricably inter
twined, in that the traumatic injury was superimposed on the tubercular infection, 
end the presence of the tubercular infection prolonged the effects of the traumatic 
injury to the synovium.” 60 Or App at 236.

The same analysis applies here..
* The oft-expresaed maxim still applies: an employer takes the worker as it finds 

her. Barrett o. D & H DryivaU, 300 Or 325, 328, 709 P2d 1083 (1985), adhered to on 
reconsideration, 300 Or .553. 715 P2d 90 (1986).
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
James E. Duckett, Claimant.

DUCKETT.
Petitioner,

V.
ALASKA STEEL CO. et al,

Respondents.
(WCB 83-07023, 83-07022, 83-06855, 83-06854; CA A37341)

Judicial Review from Workers’ Compensation Board.

Argued and submitted September 15, 1986.

Nelson R. Hall, Portland, argued the cause for petitioner. 
With him on the brief was Pozzi, Wilson, Atchison, O’Leary & 
Conboy, Portland. (

Kenneth Kleinsmith, Portland, argued the cause for 
respondents Schnitzer Steel and Scott Wetzel Services. On 
the brief were Meyers & Terrall, and Daniel L. Meyers, 
Portland.

David 0. Horne, Beaverton, argued the cause and filed the 
brief for respondent Wausau Insurance.

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent SAIF. With him on the brief 
were Dave Frohnmayer, Attorney General, and James E. 
Mountain, Jr., Solicitor General, Salem.

No appearance for respondents Alaska Steel Co. and Scrap 
Processors.

Before Joseph, Chief Judge, and Newman and Deits, 
Judges.

DEITS, J.

Affirmed.

m

m

Cite as 85 Or App 193 (1987) 195

DEITS. J.

Claimant seeks review of a Workers’ Compensation 
Board order denying claimant’s occupational disease claim. 
We affirm.

From 1960 until 1979, claimant worked in scrap yards 
operated by Alaska Steel Co. and Scrap Processors, where he 
was exposed to asbestos fibers. In 1980, physicians diagnosed 
a lung carcinoma, and his left lung was removed. In 1981, he 
filed a claim with SAIF and the two employers. The claim was 
denied. In July, 1982, a hearing was held, but the record was 
held open. In October, 1982, SAIF moved to join Employer’s
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Insurance of Wausau and El Dorado Insurance,' because 
those carriers were on the risk between 1969 and 1976. 
Claimant objected to the joinder, and by an order in 
December, 1982, the referee denied SAIF’s motion.

In March, 1983, the referee issued an opinion and 
order holding claimant’s condition compensable. However, 
the referee also held that claimant’s work after 1975, when 
SAIF was the insurer, did not contribute to the condition. The 
referee concluded that the claim had to be filed within five 
years after the last exposure in an employment and that, 
because it was not filed with the insurers on the risk before 
1975, claimant could not prevail. ORS 656.807(1).

Claimant moved for reconsideration, arguing that he 
had met the requirements for filing.^ The referee issued an 
order holding his initial opinion and order in abeyance. SAIF 
then moved to reconsider and renewed its argument for 
joinder of the other insurers. The referee issued an order 
allowing joinder and holding that claimant had correctly filed 
196 Duckett v. Alaska Steel Co.

his claim with the then direct responsibility employer, who 
had the duty to notify its former insurers. ORS 656.403(1). 
Th ‘ referee then vacated all of the proceedings on the claim to 
allow the other insurers to have an opportunity to participate 
and remanded the case to be reset.

Claimant sought Board review of the order allowing 
joii der and vacating the proceedings. The Board denied 
jurisdiction, because the orders were not final, and we dis
missed claimant’s petition for judicial review. There followed 
twc hearings'^ before a second referee in which claimant took 
the position that the issue of compensability had already been 
determined, that the order of joinder was for resolution of the 
issue of responsibility only and that claimant had no involve
ment in the subsequent proceedings. The referee determined 
tha: the earlier orders were properly vacated, that compen
sability was presently at issue and that claimant had not 
proved a compensable occupational disease. The Board 
agreed.

Claimant argues that the referee at the first hearing 
lacked authority to vacate the portion of the order holding the 
claim compensable, because neither claimant nor SAIF’s 
mol ion for reconsideration raised the issue of compensability. 
Claimant argues that the referee was limited to ruling on 
whether claimant had properly filed the original claim and 
then to entering a finding of responsibility against employer 
and SAIF under the last injurious exposure rule. Claimant

’ El Dorado Insurance is defunct. The company was represented in the proceeding 
through Scott Wetzel Services, Inc. Scott Wetzel argued that, after the referee had 
ordered Joinder, it had denied the compensability of the claim and claimant never 
appealed that denial. We agree with the referee that jurisdiction was established by the 
referee’s order of Joinder.

^ At the time, ORS 656.807(1) provided:
“Except as otherwise limited for silicosis, all occupational disease claims shall 

be void unless a claim is filed with the State Accident Insurance Fund Corporation 
or direct responsibility employer within five years after the last exposure in 
employment subject to the Workers' Compensation Law and within 180 days from 
the date the claimant becomes disabled or is informed by a physician that he is 
suffering from an occupational disease whichever is later.”

'I'he first of the hearings was discontinued when the question of a conflict 
inter !St whs raised regarding SAlF's representation of two employers with adverse 
inler.jsls.
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argues that SAIF’s motion must have related to statutory 
considerations or discovery of new evidence and, because 
SAIF made no statutory arguments and gave no explanations 
for any new evidence, it provided no grounds for vacation or 
reconsideration of the compensability issue.

The pertinent rule, OAR 436-83-480,'' provides:

‘ The referee may reopen the record and reconsider his deci- 
i ion before a notice of appeal is filed or, if none is filed, before 
the appeal period expires. Reconsideration may be upon the

Cite as 85 Or App 193 (1987) 197

referee’s own motion, or upon a motion by a party showing 
error, omission, misconstruction of an applicable statute or 
the discovery of new material evidence.

“(2) A motion to reconsider shall be served on the 
opposite parties by the movant and, if based on newly dis
covered evidence, shall state:

“(a) The nature of the new evidence; and
“(b) An explanation of why the evidence could not 

reasonably have been discovered and produced at the hear
ing.”

We do not agree with claimant’s narrow interpreta
tion of the rule. The rule is designed to be a flexible aid in the 
search for accurate facts and just conclusions. Bailey v. SAIF, 
296 Or 41, 46, 672 P2d 333 (1983). Under the rule, the referee 
could reconsider the joinder issue on his own motion. His 
reconsideration of the joinder issue allowed him also to 
reconsider other aspects of the case affected by his determina
tion that the additional insurers were necessary parties. The 
referee’s determination that his order should be vacated in its 
entirety, because parties not joined at the time of the first 
hearing should have the chance to participate, was within his 
authority.

Claimant next argues that the Board erred in finding 
that his carcinoma is not an occupational disease. The referee 
at the third hearing concluded that claimant had been exposed 
to above-normal levels of asbestos in his employment. How
ever, she concluded that the preponderance of the medical 
evidence established that claimant’s exposure to asbestos was 
not the major contributing cause of the lung cancer. Rather, 
the more likely cause was claimant's smoking two to three 
packs of cigarettes a week for approximately 30 years.

Claimant argues that the evidence does not support 
the conclusion that the major contributing cause of the cancer 
was his smoking. He is particularly critical of the testimony of 
Dr. Hammar, a lung cancer specialist. Plaintiff argues that 
Hammar’s conclusion is not persuasive, because his testimony 
concerning the location of the cancer was incorrect. He 
testified that the cancer was centrally located in the lung, an 
area usually associated with cancer caused by smoking, 
whereas medical reports contemporaneous with claimant’s 
surgery show a tumor of the lower left lobe.

Although Hammar’s testimony on the location of the 
cannier was incorrect, his conclusion that the cancer was 
cau -ed by claimant’s smoking was not based solely on that *

* OAR 436-83-480 has been amended and renumbered OAR 438-07-025(1). The 
chan ?es are not material to this review.
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fad. He also based his conclusion on the facts that there were 
no fibrosis, plaques or thickening present in claimant’s lungs. 
Tlu.t conclusion is confirmed by other medical reports. In 
addition, four other physicians concluded that smoking was 
the most likely cause of the cancer. Only claimant’s family 
physician and Dr. Lawyer, a pulmonary specialist, concluded 
that the major contributing cause of claimant’s carcinoma was 
the working conditions. However, Lawyer’s conclusion is 
subject to some question because his opinion was based on a 
report by Dr. Churg, an expert in asbestos-related lung dis
eases, who said that he was unable to conclude that asbestos 
caused the tumor.

Affirmed.

No. 244 April 22, 1987 199

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
Adolph T. Huhnholz, Claimant.

WAUSAU INSURANCE COMPANY et al, 
Petitioners,

V.
HUHNHOLZ,'
Respondent.

(WCB 85-00963; CA A38134)

Judicial Review from Workers’ Compensation Board.

Argued and submitted September 15,1986.

David Horne, Beaverton, argued the cause and filed the 
brief for petitioner Wausau Insurance Company.

No appearance for petitioner Thomas Industries.

Barbara Woodford, Portland, argued the cause for 
respondent. With her on the brief was Haugh & Foote, P.C., 
Portland.

Before Joseph, Chief Judge, and Newman and Deits, 
Judges.

DEITS, J.
Reversed.

Cite as 85 Or App 199 (1987) * 201

DEITS, J.
Employer and its insurer petition for review of an 

order of the Workers’ Compensation Board holding that 
claimant had suffered a compensable injury. We reverse.

Claimant is 61 years old and has worked for employer 
almost continuously for 18 years as a painter. He prepared and 
painted firescreens and fireplace accessories, handling and 
lifting the parts before and after painting. In 1962, he was 
treated for low back problems. He again experienced back 
problems in the late 1970’s. In the summer of 1984, a reduction 
in the workforce resulted in an increase in claimant’s work
load. He testified that on June 6, 1984, his back significantly
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worsened after he had lifted large racks of Teflon all day. After 
that, the pain in his back worsened. He was off work in June 
and July with kidney stone problems, returned to work in the 
fall, but he left work finally in October.

Claimant’s treating physician, Dr. Rideout, diag
nosed degenerative disc disease, osteoarthritis and chronic 
low back strain. He testified that claimant’s work activities 
caused the symptoms to increase, but that it could not be 
determined objectively whether the degenerative process had 
been accelerated by the work activities.

Dr. Rosenbaum, a specialist in rheumatology, exam
ined claimant at the request of insurer. He testified that 
osteoarthritis is an ongoing process, which may be made 
symptomatic by repetitive lifting but which will not be wors
ened by such activity. He stated that osteoarthritis could be 
worsened by a direct injury. Rosenbaum was not aware of the 
change in claimant’s workload in 1984 but stated that, if 
claimant had had to do a lot of lifting and moving, he would 
have more pain symptoms without a change in the underlying 
condition. The medical evidence shows that claimant’s pain is 
caused by the osteoarthritis.

The Board concluded that, although there had been 
an increase in symptoms, claimant had not established a 
compensable occupational disease, because there was no per
suasive evidence that the pre-existing condition was worsened 
by his employment. See Weller u. Union Carbide, 288 Or 27, 
602 P2d 259 (1979). However, the Board, relying on Valtinson 
u. SAIF, 56 Or App 184, 641 P2d 598 (1982), held that 
202Wausau Insurance Company v. Huhnholz

claimant had shown a connection between the specific June 6 
work and the onset of his disability and, thus, had shown a 
compensable injury.

In Valtinson, the claimant had been free of back pain 
before he drove a jail van from Grants Pass to Portland and 
back. He began to suffer low back pain on the return trip. We 
held that the claimant had suffered a compensable injury. 
Although the onset of his pinched nerves was not 
“instantaneous,” it had occurred in a matter of hours. Here, 
unlike in Valtinson, there was no sudden onset of pain over a 
discrete period. Although claimant testified that after lifting 
the racks of Teflon his back hurt “real bad,” he also testified, 
and the medical evidence showed, that his back had hurt 
periodically before the June incident. He did not seek medical 
treatment for low back pain until September, 1984, and even 
then continued to work, except for time off for his kidney 
stone problems.

We agree with insurer that, at most, claimant’s work 
made his pre-existing condition symptomatic. Both physi
cians agreed that activity could cause a worsening of the 
symptoms but that they could not conclude that the 
osteoarthritis itself was affected by the work activities. Claim
ant did not show that the June 6 work, rather than the pre
existing osteoarthritis, resulted in the need for medical atten
tion. The evidence does not support the conclusion that 
claimant suffered a compensable injury or an occupational 
disease. See Cooper v. SAIF, 54 Or App 659, 635 P2d 1067 
(1981), rev den 292 Or 356 (1982).

9

m
Reversed.
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

#

In the Matter of the Compensation of 
Timothy W. Evans, Claimant.

EVANS,
Petitioner - Cross-Respondent, 

u.
ROOKARD, INC. et ai,

Respondents • Cross-Petitioners,
MITCHELL & SONS LOGGING et al, 

Respondents - Cross-Respondents.
(WCB 85-01836 and 85-01838; CA A38729)

Judicial Review from Workers’ Compensation Board.

Argued and submitted February 17,1987.

James L. Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief was Malagon & Moore, Eugene.

Jerald P. Keene, Portland, argued the cause for 
respondents - cross-petitioners EBI Companies and Rookard, 
Inc. With him on the brief was Roberts, Reinisch & Klor, P.C., 
Portland.

John Snarskis, Portland, argued the cause and filed the 
brief for respondents - cross-respondents Mitchell & Sons 
Logging and Industrial Indemnity.

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges.

PER CURIAM

On petition^ order amended to allow $700 in attorney fees 
at Board level; affirmed on cross-petition.

214 Evans v. Rookard, Inc.

PER CURIAM
In this workers’ compensation case, claimant seeks 

review of a Board decision which refused to honor the parties’ 
stipulation that, in the event that EBI was held to be responsi
ble for the claim, it would pay claimant attorney fees of $700 
for his attorney’s participation at the hearing. EBI cross
petitions, challenging the Board’s holding that it, and not 
Industrial Indemnity, is responsible for the claim.

We affirm on the cross-petition. The medical evi
dence persuades us that claimant’s knee condition is the 
responsibility of EBI as an aggravation of an earlier compen
sable injury and is not a new injury which would justify a 
shifting of responsibility to the subsequent employer.

EBI made the fees stipulation pending review by the 
Board on the question of responsibility, and stands by that 
stipulation. The Board reasoned that it was not bound 
because, as a matter of law, claimant would not be entitled to 
insurer-paid attorney fees in a case where the only issue is 
responsibility and claimant did not participate meaningfully
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in the hearing. Whether or not claimant would have been 
entitled to an award for his participation in the hearing under 
the pertinent law, EBI agreed that he did participate mean
ingfully and was entitled to attorney fees if he prevailed 
against it. It was not for the Board to question the parties’ 
agreement.

On petition, the Board order is amended to allow 
$700 in attorney fees at the Board level; affirmed on cross
petition.

No. 269 May 6, 1987 325

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
Patricia A. Rees, Claimant.

WEYERHAEUSER COMPANY.
Petitioner,

V.
REES,

Respondent.
(WCB 84-09458; CA A38993)

Judicial Review from Workers’ Compensation Board.

Argued and submitted November 14, 1986.

Ridgway K. Foley, Portland, argued the cause for peti
tioner. With him on the brief were Mildred J. Carmack and 
Schwabe, Williamson, Wyatt, Moore & Roberts, Portland.

David C. Force, Eugene, argued the cause and filed the 
brief for respondent.

Before Warden, Presiding Judge, and Van Hoomissen and 
Young, Judges.

YOUNG, J.
Affirmed.

Cite as 85 Or App 325 (1987)327

YOUNG, J.
Employer seeks review of a Workers’ Compensation 

Board order awarding claimant permanent total disability 
benefits. At issue is the extent of her disability. We affirip.

In August, 1982, claimant sustained a compensable 
back strain while shoveling sawdust. Dr. Schachner immedi
ately treated her, characterized the injury as an aggravation of 
her underlying degenerative disc disease and recommended 
that she not return to work at that time. Before the injury, 
Schachner had been treating claimant for degenerative disc 
disease, degenerative arthritis in her hips, a diseased rotator 
cuff in her right shoulder and degenerative arthritis in her 
right knee. She was also recovering from a compensable 
bilateral carpal tunnel release procedure.

In September, 1982, Schachner reported that claim
ant could not perform work requiring continued sitting or
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standing, bending, lifting, twisting, kneeling, crawling, climb
ing or l)utt6n pushing. Dr. Lorenz concurred in Schachner’s 
conclusions. Despite her efforts at rehabilitation, claimant 
has not worked since the injury.

The referee found that claimant’s disability was 
caused by progressive preexisting disease and that the com
pensable injury made only a small permanent contribution to 
that disability. The referee awarded 20 percent unscheduled 
back disability. The Board reversed, finding that the compen
sable injury was a material contributing factor to claimant’s 
permanent total disability.

ORS 656.206(l)(a), in part, provides:
“ ‘Permanent total disability’ means the loss, including 

preexisting disability, of use or function of any scheduled or 
unscheduled portion of the body which permanently incapaci
tates the worker from regularly performing work at a gainful 
and suitable occupation.”

Employer concedes that claimant is permanently and totally 
disabled. It contends, however, that the compensable injury 
only temporarily aggravated claimant’s pre-existing disc dis
ease and that none of her disability is due to the 1982 injury. 
All of her disability, it argues, is attibutable to the natural 
course of the pre-existing degenerative disc disease and to 
other noncompensable conditions arising after the injury.
328Weyerhaeuser Company v. Rees

Empl )yer also argues that, because Schachner could not 
attribute a distinct increment of claimant’s disability to the 
comp msable injury, none of the disability is compensable. We 
disagree with all of those contentions.

In determining whether claimant is permanently and 
totall./ disabled, we consider all of her medical impairment, 
including pre-existing noncompensable disability. Lohr v. 
SAIF, 48 Or App 979, 983, 618 P2d 468 (1980); ORS 
656.206(l)(a). The extent of diability is determined from the 
condi- ions existing at the time of the hearing. Gettman v. 
SAIF, 289 Or 609, 614, 616 P2d 473 (1980).

We turn to whether claimant’s disability is causally 
related to the 1982 injury. The determining factor is whether 
the irijury is a material contributing cause of claimant’s 
disability. Destael u. Nicolai Co., 80 Or App 596, 600, 723 P2d 
348 (1986). We find that claimant’s disability is attributable 
to both her pre-existing disabling disease and her compensable 
injury. In February, 1985, Schachner reported:

‘In respect to whether the manual labor performed by 
[claimant] materially accelerated the progression of her 
underlying degenerative disease, I cannot categorically state 
thac as a fact as findings to date reveal that her deterioration 
is cf a virulent nature and that the deterioration is taking 
place at a rate too rapid to relate to manual labor or natural 
progression.

“Lastly I do feel that there is restriction referrable to this 
individual’s back in regard to stiffness and limited range of 
motion related to the degenerative disk disease that pre
existed the August 10,1982, injury. However, it is not possible 
for me to separate how much restriction existed prior to 
August 10, 1982, as a component of further limitation is 
related to her hip disease which would of itself restrict low 
back motion.”
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^i'hat ••epurl indicates that the compensable injury was a 
material contibuting cause ol'claimant’s disability. Schachner 
attributed the extent of her disability to more than that which 
would be caused by the natural progression of her pre-existing 
disease alone.

The inability of Schachner to assign separate incre
ments of disability to pre-existing disability, to the compensa
ble injury and to post-injury worsening of the pre-existing
Cite as 85 Or App 325 (1987)___________________ 329

conditions is not fatal to compensability. In the context of 
permanent total disability, we consider the extent of claim
ant’s total impairment, including that caused by all disabling 
conditions, regardless of compensability, that pre-existed the 
injury and the impairment resulting from the injury itself. In 
Arndt v. National Appliance Company, 74 Or App 20, 701 P2d 
474 (1985), we noted that the synergistic effect of an injury’s 
contribution to a worker’s pre-existing impairment “makes it 
pointless to speak in terms of ‘incremental impairment.’ ” 74 
Or App at 26. Cause and effect between discrete contributing 
causes and discrete portions of disability cannot always be 
traced. Whether some portion of claimant’s disability is 
caused by post-injury natural worsening of her pre-existing 
condition is immaterial, because we find that the compensable 
injury materially contributed to claimant’s present medical 
impairment.*

Affirmed.

' Employer correctly argues that noncompensable conditions arising after the 
injury cannot be considered in determining the extent of disability. Emmons u. SAIF, 
34 Or App 603. 605, 579 P2d 305 (1978). However, on de novo review, we do not find 
that any new conditions affect claimant’s disability.

362 May 6, 1987 No. 276
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Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges.

ROSSMAN, J.

Affirmed on petition; reversed on cross-petition; referee’s 
penalty order reinstated.

364 Georgia-Peciflc v. Hughes

ROSSMAN, J.
The first question raised in this workers* compensa

tion case is whether the payment of interim compensation is 
stayed pending an employer’s or insurer’s appeal to the Board 
or petition for judicial review by the Court of Appeals.

The general rule is that payment of compensation is 
not stayed pending appeal. ORS 666.313(1) provides:

‘‘Filing by an employer of the insurer of a request for 
review or court appeal shall not stay payment of compensa
tion to a claimant.”

ORS 656.313(4) defines 
section as

‘compensation” as used in that

“benefits payable pursuant to the provisions of ORS 656.204 
to 656.208, 656.210 and 656.214 and does not include the 
payment of medical services.”

Employer asserts that interim compensation should 
be stayed pending appeal or review, because it is not a benefit 
payable pursuant to any of the sections referred to in ORS 
656.313(4). Specifically, employer contends that the signifi
cant cases require the conclusion that, although interim 
compensation is calculated similarly to temporary total dis
ability benefits, which are payable pursuant to ORS 656.210, it 
is different from temporary total disability in that it is payable 
pursuant to ORS 656.262.’

Employer relies principally on selected language from 
Jones V. Emanuel Hospital, 280 Or 147,470 P2d 70 (1977), and 
Bono V. SAIF, 298 Or 405, 410, 692 P2d 606 (1984). The 
Supreme Court coined the term “interim compensation” in 
Jones to describe the benefits that are payable to a claimant 
Cite as 85 Or App 362 (1987)3^

no later than 14 days after a claim is filed but before accep
tance or denial of the claim:

“Subsection (2) [of ORS 656.262], construed together \/ith 
subsections (4) and (5), requires the employer to pay what 
may for convenience be called interim compensation pay
ments until the employer denies the claim.” 280 Or at 15i.

Employer also quotes language from Bono v. SAIF, 
supra, 298 Or at 407: “ ‘[Ijnterim compensation’ under ORS

‘ ORS 656.262 pWvides, in part*

"(2) The compensation due under this chapter shall be paid periodically, 
promptly hnd directly to the person entitled thereto upon the employer's receiving 
notice or knowledge of a claim, except where the right to compensation is denied 
by the insurer or self-insured employer.

“(4) The first instalment of compensation shall be paid no later than the 14th 
day after the subject employer has notice or knowledge of the claim. Thereafter, 
compensation sh^ be paid at least once each two weeks, except where the director 
determines that payment in instalments should be made at some other interval. 
The director may by rule convert monthly benefit schedules to weekly or other 
periodic schedules.” -547-



656.262(4) is at issue.” (Footnote omitted.) Language later in 
the opinion is also cited:

“In Jones v. Emanuel Hospital, supra, we interpreted 
ORS 656.262(2) to include interim compensation within the 
scope of ‘compensation due’ to an injured worker. We held 
that under ORS 656.262(4), interim compensation mus\: be 
paid • * *.

Jones equated interim compensation with total disability 
benefits. The opinion stated that Ms. Jones had ‘requented 
interim compensation payments (called temporary total iis- 
ability) * * We did not express that interim compensation 
payments were to be made pursuant to the beneflts calc ola- 
tion of ORS 656.210, but this follows from the quoted state
ment. There is no independent interim compensation benefits 
calculation in ORS 656.262(4). The amount of interim com
pensation payments is determined in the same manner as the 
amount of temporary total disability benefits.

“Interim compensation and temporary total disability are 
also linked in another way.** * *” 298 Or at 408-09. (Empha
sized portion not quoted by employer; footnote omitted.)

Employer draws the conclusion from the quoted languaj;e that 
the Supreme Court does not consider interim compensa tion to 
be precisely the same thing as temporary total disability.

The Supreme Court’s language could support 
employer’s interpretation, but we do not agree with employer. 
Our reading of ORS 656.262 leads us to conclude that it 
governs only the procedure for payment of compensation due 
under chapter 656. ORS 656.262(4) provides that “the first 
instalment of compensation (due under chapter 656] shall be 
paid no later than the 14th day after * * * notice or knowledge 
of the claim.” “Compensation” under chapter 656 consists of 
all the benefits provided to a worker for a compensable 
condition, including temporary total disability. ORS 
656.005(9). Compensation, including benefits for temporary 
366 Georgia-Pacific v. Hughes

total disability, is due if the claim has not been denied. ORS 
656.262(2). We understand the language quoted from Jones v. 
Emanuel Hospital, supra, merely to describe as “interim com
pensation” the temporary total disability benefits which are 
payable before the denial of a claim. That understanding is 
consistent with the cases that have considered on the issue. 
Even in Jones u. Emanuel Hospital, supra, 280 Or at 149, the 
court stated: “(Claimant] requested interim compensation 
payments (called temporary total disability).” In Likens v. 
SAIF. 56 Or App 498, 501, 642 P2d 342 (1982), we stated that 
we understood Jones “to require payment of temporary total 
disability compensation no later than the 14th day after the 
employer has notice of the claim.” No case suggests that ORS 
656.262 provides for a distinct set of benefits. It merely 
establishes when compensation due under the other sections 
becomes payable. We conclude that the judicially created term 
“interim compensation” describes temporary total disability 
benefits due not later than 14 days after notice of an injury 
and before acceptance or denial of the claim. It is payable 
pursuant to both ORS 656.210 and ORS 656.262. We hold that 
payment is not stayed pending appeal or judicial review.

Employer asserts that, in any event, the claim was 
void ah initio, because it was not asserted in a timely manner.
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We do not reach that contention, because employer does not 
explain here why the claim was untimely.

On cross-petition, claimant asserts that the Boatd 
erred in reducing a penalty awarded for employer’s failure to 
pay the previously awarded’ interim compensation. The ref
eree initially awarded claimant interim compensation for all 
the time between 14 days after employer received notice of the 
claim and the date of the denial. That award was made, in view 
of our decision in Bono v. SAIF, 66 Or App 138, 673 P2d 558 
(1983), reversed 2dS Or 405, 692 P2d 606 (1984), without 
consideration of whether claimant had lost time from work. 
Pending review by the Board, employer refused to pay interim 
compensation. At claimant’s request, a second referee, enforc
ing the first referee’s decision, assessed a penalty on the full 
amount of interim compensation that had been withheld. The 
Board reduced the penalty to reflect the reduced amount of 
interim compensation that was due on application of the 
Supreme Court’s decision in Bono v. SAIF, supra, which had 
come down after the second referee’s decision.

Cite as 85 Or App 362 (1987) 367

ORS 656.262(10) authorizes a penalty for an unrea
sonable delay or . refusal to pay compensation on amc^unts 
“then due.” At the time when the second referee assessed a 
penalty, the amount “then due” was the full amount of 
interim compensation. The fact that that amount was llater 
reduced by the Board due to a change in the law does not 'alter 
the fact that, when the compensation was due, employer 
refused to pay it. Therefore, the second referee properly 
assessed a penalty on the full amount of interim compensation 
which had been awarded by the first referee.

Affirmed on petition; reversed on cross-petition; ref
eree’s penalty order reinstated.
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Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for petitioners - cross-respondents. With him 
on the brief were Dave Frohnmayer, Attorney General, and 
James E. Mountain, Jr., Solicitor General.

James S. Coon, Portland, argued the cause for respondent - 
cross-petitioner. With him on the brief was Aitchison, Imper- 
ati, Barnett & Sherwood, P.C., Portland.

John E. Snarskis, Portland, argued the cause and filed the 
brief for respondents - cross-respondents.

Before Joseph, Chief Judge, and Newman and Deits, 
Judges.

JOSEPH, C.J.

Affirmed on petition for review; reversed on cross-petition 
and remanded for determination of attorney fees payable by 
SAIF.
438 SAIF V. Phipps

JOSEPH, C. J.
SAIF seeks review of a Workers’ Compensation 

Board order which reversed the referee’s determination that 
claimant had suffered a new injury and assigned SAIF respon
sibility for claimant’s back condition. SAIF argues that, even 
though there is “no question [but] that there has been an 
aggravation in the medical sense,” claimant did not suffer an 
aggravation in the “legal sense.” SAIF contends that the 
Board misunderstood and misapplied the rules governing suc
cessive injuries. We disagree and affirm.

Claimant first compensably injured his back in 1979 
while employed as an electrician by American Ship Dis- 
mantlers, SAIF’s insured. After the 1980 award of compensa
tion, low back pain continued; there were periods of hospi
talization as well as periods of relief. Claimant was working as 
a maintenance man for Amber Foods Corporation in Sep
tember, 1983, when he picked up a machine part weighing 
75-100 pounds and felt “something pop” in his back. He con
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tinued to work for about a week, but the pain then became too 
debilitating. As SAIF concedes, the four doctors who testified 
all concluded that claimant has suffered an aggravation by 
reason of disabling symptoms of his underlying compensable 
condition. None of the doctors suggested that the September, 
1983, incident contributed independently to claimant’s low 
back disability. Without that contribution, the first employer 
remains liable. Hensel Phelps Const, v. Mirich, 81 Or App 290, 
724 P2d 919 (1986).'

Claimant also seeks review of the Board’s order, 
because it determined that he was only a nominal party at the 
hearing and on Board review and that he is therefore not 
entitled to attorney fees. The Board relied on Petshow v. Farm 
Bureau Ins. Co., 76 Or App 563, 710 P2d 781 (1985), rev den 
300 Or 722 (1986), which involved a proceeding to determine 
which insurer was responsible for a compensable injury. We
Cite as 85 Or App 436 (1987)___________________ 439

concluded that “unless the claimant takes a position concern
ing which of the insurers is responsible and actively litigates 
that point,” an award of attorney fees is inappropriate. 76 Or 
App at 569. ■ '

This case also arose from a proceeding to determine 
responsibility between two insurers, but claimant took the 
position at the hearing and on Board review that he had suf
fered an aggravation, not a new injury. Claimant’s stake in the 
outcome of that determination amounts to $120 more per 
week for time loss over a long period of time. Claimant’s attor
ney participated in the proceeding and also filed a brief before 
the Board. We conclude that claimant is entitled to attorney 
fees. ORS 656.386.

Affirmed on petition for review; reversed on cross
petition and remanded for determination of attorney fees 
payable by SAIF.

' In Hensel Phflps Const, we said: “If worsened symptoms alone were enough to 
place responsibility on the second employer, then the first employer would never be 
responsible.* * * There must be a worsening of the underlying condition.” 81 Or App at 
294. The last sentence is correct in its context but is misleading as a general rule. A 
disabling worsening of the underlying condition or a disabling worsening of the symp
toms of that condition is an aggravation. See Consolidated Freightways v. Foushee, ih 
Or App 509. 717 P2d 633, rev den 301 Or 338 (1986). The issue of independent contri
bution relates to whether there is a new injury.
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Before Richardson, Presiding Judge, and Newman and 
Deits, Judges.

RICHARDSON, P. J.

Affirmed.

446 Richmond v. SAIF

RICHARDSON, P.J.

Claimant seeks review of a Workers’ Compensation 
Board order which upheld a disputed claim settlement 
between claimant and SAIF. We affirm.

Claimant suffered a compensable back injury in 1980, 
and in October, 1981, the claim was closed by a determination 
order which awarded permanent partial disability. In 
December. 1981, the parties stipulated to reopen the claim for 
payment of medical benefits and temporary total disability. 
SAIF also began paying claimant’s medical bills for psychi
atric treatment but did not accept or deny responsibility for 
the psychological or psychiatric condition. The claim was 
closed again by a determination order in February, 1983; 
claimant was awarded temporary total disability but no addi
tional permanent partial disability. On April 26, 1983, claim
ant signed a stipulation and order by which he agreed to settle 
the claim for his psychological or psychiatric condition for 
$15,000. It provided, in part:

“7) The'parties are desirous of settling their differences 
without incurring the cost of litigation and it is therefore stip
ulated and agreed, subject to the approval of the Workers’ 
Compensation Board, pursuant to the provisions of ORS 
656.289(4), that this matter may be fully and finally settled by 
the payment by the SAIF Corporation and the acceptance by 
the Claimant of $15,000.00 in full and final settlement of any 
and all claims for any psychiatric or psychological disabilities.

“8) Claimant understands that this is a settlement of a
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doubtful and disputed claim and that there is no acceptance of 
the denied conditions either expressed or implied and that the 
same shall remain in their denied status forever. Claimant 
further understands that in the event of a subsequent closure 
of his claim after completion of an approved pro^am of voca
tional rehabili^tion he may only contest the permanent par
tial disability given him if he can demonstrate a change in his 
physical condition since this arrangement for compensation.”

In a separate section of the agreement, SAIF specifically 
dented responsibility for claimant’s psychological or psychi
atric condition. The settlement was approved by the Hearings 
Division on May 23, 1983.

A hearing was held on December 5, 1984, on claim
ant’s appeal from the 1983 determination order. The hearing

Cite as 85 Or App 444 (1987) . 447

also addressed the validity of the disputed claim settlement. 
The referee set aside the settlement and ordered claimant to 
repay the $15,000 that SAIF had paid under the agreement. 
The Board affirmed on appeal. However, on reconsideration, 
the Board withdrew its previous order and reversed that por
tion of the referee’s order that set aside the settlemen;.

On judicial review, claimant first contends that the 
Board erred in reinstating the settlement, because SaIF had 
already accepted petitioner’s psychological condition when it 
stipulated to a reopening of the claim. In December, 1981, 
when the claim was reopened, the stipulation was that SAIF 
would reopen the “claim for temporary total disability and 
medical service benefits effective November 9, 1981, and con
tinuing until closed.” Claimant asserts that, because SAIF 
agreed to reopen the claim and paid for claimant’s psychologi
cal care from December, 1981, through May 23, 19fe, it has 
accepted the psychological condition. Claimant is incorrect. 
ORS 656.262(9) provides in part:

“Merely paying or providing compensation shall not be
considered acceptance of a claim or an admission of liability
• • • ”

Additionally, it has been established that payments made by 
an insurer in compliance with ORS 656.262(4)’ are not to be 
interpreted as acceptance of a claim. Bauman u. SAIF, 295 Or 
788, 670 P2d 1027 (1983); Frasure v. Agripac, 290 Or 99, 619 
P2d 274 (1980); Gregg v. SAIF, 81 Or App 395, 725 P2d 930 
(1986).

Claimant also argues that ORS 656.262(6)^ required 
SAIF to deny the psychological claim within 60 days and that. * •

' ORS 656.262(4) provides in part:
“The first instalment of compensation shall be paid no later than the 14th day 

after the subject employer has notice or knowledge of the claim. Theret fter, com
pensation shall be paid at least once each two weeks, except where the director
determines that payment in instalments should be made at some other interval.
• • ***

2 ORS 656.262(6) provides in part;
“Written notice of acceptance or denial of the claim shall be ftimislied to the 

claimant by the insurer or self-insured employer within 60 days after the employer 
has notice or knowledge of the claim. Pending acceptance or denial cf a claim, 
compensation payable to a claimant does not include the costa of medical benefits 
or burial expenses. The insurer shall also furnish the employer a copy of the notice 
of acceptance. • • •"
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because it did not, the claim should be deemed accepted. Con
trary to claimant’s assertion, the failure to deny a claim within 
the time limitation does not preclude a subsequent denial. We 
stated in Townsend v. Argonaut Ins. Co., 60 Or App 32,36,652 
P2d 828 (1982), that “the penalty for a late denial is not a 
waiver of the right to deny; the penalty is specified in [ORS 
656.262(10)].”^

Claimant next asserts that the settlement should 
have been set aside because there was no bona fide dispute. 
ORS 656.289(4)'* allows the resolution of a claim by a disputed 
claim settlement when there is a bona fide dispute as to com
pensability. Roberts u. Willamette Industries, 82 Or App 188, 
728 P2d 60, rev den 302 Or 461 (1986). Claimant contends that 
there was no dispute over the compensability of his psycholog
ical condition, because all the medical evidence indicates that 
his psychological condition either arose out of or was aggra
vated by his back injury. SAIF did not accept claimant’s psy
chological condition as compensable; it follows that there was 
a dispute between SAIF and claimant about the compen
sability of that condition. It was SAIF’s position either that 
the psychological condition preexisted the injury and was not 
aggravated by it or that it arose independently of the injury.

The medical evidence reveals disagreement as to the 
cause of the psychological condition. One doctor stated that

Cite as 85 Or App 444 (1987) 449

claimant’s depression was a result of his inability to find a 
successful rehabilitation program and job; another concluded 
that depression was a deeply ingrained part of his personality 
and that it was difficult to determine how much of his discon
tent was caused from his preexisting personality and how 
much was due to his work situation. There is also evidence 
that claimant’s problem was caused by anger at his em^^loyer, 
concern about his wife’s health problems and by financial 
problems that pre-dated the injury. Finally, there is e>'idence 
that the depression and anxiety were a result of the injury. We 
conclude that there was a bona fide dispute and that it was the 
proper subject of a settlement. .

%

Affirmed.

•’ ORS 6.‘i6.262( 10) provides;

“If the insurer or self-insured employer unreasonably delays or unreasonably 
refuses to pay compensation, or unreasonably delays acceptance or denial of a 
claim, the insurer or self-insured employer shall be liable for an additional amount 
up to 2S f>ercent of the amounts then due plus any attorney fees which may be 
assessed under ORS 6,‘>6.382.”

' ORS 6.‘>6,289M) provides:

‘'Notwithslandipg ORS 656.236, in any case where there is a bona fide dispute 
over compensability of a claim, the parties may, with the approval of a referee, the 
board or the court by agreement make such disposition of the claim as is consid
ered reasonable. If disposition of a claim referred to in ORS 656.313(3) is made 
pursuant to this subsection and the insurer or self-insured employer and the 
affected medical service and health insurance providers arc unable to agree on the 
issues of liability or the amount of reimbursement to the medical service and 
health insurance providers, and the amount in dispute is $2,CMX) or more, those 
matters shall be settled among the parties by arbitration in proceedings conducted 
independent of the provisions of this chapter. If the amount in dispute is less than 
$2,000. the insurer or self-insured employer shall pay to the medical service and 
health insurance provider one-half the disputed amount. As used in this subsec
tion ‘health insurance’ has the meaning for that term provided in ORS 731.162."
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No. 299 May 20, 1987 477

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
Steve Krajacic, Claimant.

KRAJACIC,
Petitioner,

V.

BLAZING ORCHARDS et al,
Respondents.

(WCB 84-02476; CA A37693)

Judicial Review from Workers’ Compensation Board.

On petitioner’s petition for reconsideration filed April 2, 
1987. Former opinion filed February 25, 1987.

James L. Edmunson, Karen M. Werner, and Malagon & 
Moore, Eugene, for petition.

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges.

DEITS, J.
Reconsideration allowed; former opinion modified and 

adhered to as modified.

Cite as 85 Or App 477 (1987) 479

DEITS, J.
Claimant has filed a petition for review, which we 

treat as a petition for reconsideration. ORAP 10.10. In our 
opinion, Krajacic v. Blazing Orchards, 84 Or App 127, 733 P2d
113 (1987), we said:

“ (The doctor’s] statement that claimant’s injury is permanent 
only indicates a waxing and waning of symptoms of the 
chronic condition for which he had received an award.”

We grant reconsideration only to correct a factual error. Peti
tioner correctly points out that he had not received an award 
on his claim. As noted in our opinion, 84 Or App at 131, the 
claim was classified as nondisabling. We still hold that claim
ant did not perfect his aggravation claim within the statutory 
period.

Reconsideration allowed; former opinion modified 
and adhered to as modified.

#
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
Charles W. Roller, Claimant.

WEYERHAEUSER COMPANY. 
Petitioner - Cross-Respondent,

V.
ROLLER,

Respondent - Cross-Petitioner. 
(WCB 82-08886, 83-07686; CA A38972)

Judicial Review from Workers’ Compensation Board. 

Argued and submitted January 30, 1987.

Allan M. Muir, Portland, argued the cause for petitioner - 
cross-respondent. On the brief were Cynthia S.C. Shanahan, 
Lawrence L. Paulson and Schwabe, Williamson, Wyatt, 
Moore & Roberts, Portland.

Michael M. Bruce, Eugene, argued the cause and filed the 
brief for respondent - cross-petitioner.

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges.

502

BUTTLER, P. J.

Affirmed on petition and on cross-petition.
Weyerhaeuser Co. v. Roller

BUTTLER, P. J,

Employer seeks review of an order of the Workers’ 
Compensation Board holding that the referee did not have 
jurisdiction to review a determination of the Evaluation Divi
sion on the extent of claimant’s disability. Claimant cross
petitions, contending that the Board erred in not allowing him 
attorney fees. We affirm.

Claimant was injured in a mill accident in January, 
1980. Employer accepted the claim. Shortly thereafter, claim
ant was found to be suffering from diabetes melitis, which was 
ultimately found to be related to the injury and was held com
pensable. However, in January, 1982, employer denied further 
responsibility for the diabetes, contending that that condition 
was no longer related to the compensable injury. A referee set 
aside the denial, and employer appealed to the Board. While 
that appeal was pending, the Workers’ Compensation Depart
ment issued a determination order on August 17,1982, award
ing 20 percent unscheduled permanent partial disability. 
Claimant requested a hearing on that determination. On Sep
tember 28, 1982, the same date on which the Board received 
claimant's hearing request, it issued an order on employer’s 
appeal disallowing the claim. On claimant’s petition for 
review, we reversed the Board on April 11, 1984, and 
remanded the case for reinstatement of the referee’s order. 
Roller V. VV'eyer/meu.ser Co., 67 Or App 583, 679 P2d 341 (1984). 
Claimant’s request for hearing on the determination order of 
August 17, 1982, was still pending at that time.
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On remand, the Board reinstated the referee’s order 
holding the claim compensable. Employer then wrote a letter 
to the referee, which it intended to be a cross-appeal from the 
determination or^er, in which it asserted that claimant was 
not entitled to an award of any permanent partial disability. 
At the beginning of the hearing on the determination order, 
claimant withdrew his request for a hearing. Over claimant’s 
objection, the referee held that he could consider employer’s 
evidence regarding extent, and determined that claimant was 
not entitled to any permanent partial disability. The Board 
reversed the referee on the ground that the referee did not 
have jurisdiction to consider employer’s request for a reduc
tion of the disability award, because employer had not filed a

Cite as 85 Or App 500 (1987) 503

request for hearing within one year of the determir.ation 
order, as required by ORS 656.268.

The Board relied in part on SAIF u. Maddox, 295 Or 
448, 667 P2d 529 (1983). There, the Supreme Court held chat a 
referee has jurisdiction to enter an order rating the extent of 
disability if the claimant’s condition had once been deter
mined to be compensable, even if the issue of compensability 
is still the subject of a pending appeal. The Supreme Court 
relied on ORS 656.313 to support its conclusion that an 
employer may be required to litigate the question of the extent 
of disability while the issue of compensability is pending. ORS 
656.313(1) provides:

“Filing by an employer or the State Accident Insurance 
Fund Corporation of a request for review or court appeal shall 
not stay payment of compensation to a claimant.”

Recognizing that “compensation” as used in ORS 656.313(1) 
and as defined in ORS 656.313(4) includes certain benefits 
which are awarded only after a determination of the extent of 
disability, the court concluded that, because the payment of 
compensation is not stayed pending an appeal by an employer, 
the litigation of the extent of disability necessarily is not 
stayed pending the litigation'of compensability.

Employer contends that SAIF u. Maddox, supra, is 
limited by its facts and by ORS 656.313 to the case where an 
employer appeals an order upholding the compensability of a 
claim and should not apply when, as here, the claimant has 
sought review of a Board order disallowing the claim. The 
court did not so limit its holding, and we are persuaded that 
that would not be a correct result. Only an employer or in3urer 
would appeal a referee’s determination that a claim is com
pensable and, under Maddox, a determination of the extent of 
disability is not stayed pending that appeal. If the employer 
then prevailed before the Board on the question of compen
sability, employer’s interpretation would require that the 
determination of extent be stayed pending the claimant’s peti
tion for review by the Court of Appeals. If the claimant pre
vailed here, the rationale of Maddox is that the question of 
extent may be litigated pending the employer’s petition for 
review to the Supreme Court. Thus, employer’s suggested 
interpretation of Maddox would create more chaos in what is 
already a complicated procedure, leaving uncertain at every
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504 Weyerhaeuser Co. v. Roller

junct ure the continuing significance of the existing determin
ation order.

We conclude that the more stable approach, and the 
one that the rationale of Maddox appears to require, is that, 
once there has been a determination of the extent of disability, 
that issue may be litigated finally and independently of the 
continuing litigation on compensability. The requirement of 
ORS 656.268 that a party seek a hearing within one year of the 
issuance of a determination order is not tolled pending the 
claimant’s appeal from a Board order finding the claim to be 
noncompensable, because the determination of extent of dis
ability is not stayed at any point in the litigation of compen
sability. See Wright u. SAIF, 76 Or App 479, 709 P2d 755 
U985), rev den 300 Or 605 (1986). We recognize the apparent 
anomaly of requiring an employer to request a hearing on a 
determination order after the Board has decided that the 
claim is not compensable. However, if the employer wishes to 
challenge the determination order, it has, by statute, only one 
year within which to do so. The Board correctly reversed the 
referee.'

Claimant contends in his cross-petition that he is 
entitled to insurer-paid attorney fees under ORS 656.382(2)^ 
for prevailing before the Board on employer’s challenge of the 
determination order.

ORS 656.382 authorizes an award of insurer-paid 
attorney fees if the claimant prevails on an appeal initiated by 
the insurer or the employer. Here, claimant initiated the 
appeal to the Board. He is not entitled to attorney fees under 
ORS 656.382, or under any other section.^

Affirmed on petition and on cross-petition.

‘ We do not decide whether the Board's adjudication of noncompensability stayed 
employer’s obligation to pay benefits as ordered by the Department in the determina
tion order.

^ ORS 65fi.382(2) provides:
“If a reciuest for hearing, request for review, appeal or cross-appeal to the 

Court of Appeals or petition for review to the Supreme Court is initiated by an 
employer or insurer, and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the employer or 
insurer shall be required to pay to the claimant or the attorney of the claimant a 
reasonable attorney fee in an amount set by the referee, board or the court for legal 
representation by an attorney for the claimant at and prior to the hearing, review 
on appeal or cmss-appeal.”

^ Before the Board, claimant asserted that he was entitled to attorney fees under
ORS B.se.^sed). The Board correctly held that ORS 656.386(1) does not autho rize an 
award of insurer-paid attorney fees when a claimant prevails only on extent of dis
ability.
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
I Dawn White, Claimant.

NORTH CLACKAMAS SCHOOL DIST.,
Petitioner - Cross-Respondent,

V.

WHITE,
Respondent - Cross-Petitioner.
(WCB 83-09151; CA A36411)

Judicial Review from Workers’ Compensation Board.

Argued and submitted June 18,1986.
Jerald P. Keene, Portland, argued the cause for petitioner - 

cross-respondent. With him on the briefs was Roberts, 
Reinisch & Klor, P.C., Portland.

Donald E. Beer, Portland, argued the cause for respondent - 
cross-petitioner. With him on the brief was Galton, Popick & 
Scott, Portland.

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges.

RICHARDSON, P. J.
Reversed on petition, affirmed on cross-petition.

562 North Clackamas School Dist. v. White

RICHARDSON, P. J.
Employer seeks review of a Workers’ Compensation 

Board order allowing further medical treatment to claimant 
for a hip injury. The Board affirmed an October 5, 1984, ref
eree’s order providing continued treatment despite employer’s 
assertion that further treatment was barred by res judicata. 
We reverse.

Claimant suffered an industrial injury when she 
strained her hips on October 26, 1981, while working as a 
custodian, when she “misstepped” while descending some 
stairs. She consulted several doctors, who offered various 
diagnoses. Her claim was closed with an award of time loss 
only on April 9, 1982. She challenged that award, claiming 
premature closure or, alternatively, permanent partial dis
ability benefits. On June 15, 1982, a referee affirmed the 
closure and rejected her claim for permanent partial disability. 
In relevant part, the referee stated:

“The relationship of claimant’s current disability to her 
industrial injury is a medical question, and claimant has not 
sustained her burden of showing a medical connection 
between her present condition and her industrial injury. I 
therefore find that her claim was properly closed and she is 
not entitled to have her claim reopened.

“In the alternative, claimant asks for permanent partial 
disability award. I find that where none of the medical spe
cialists who have examined claimant have found claimant has
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a permanent impairment as a result of her October 26. 1981 
industrial injury and where all of the specialists have found 
claimant could return to her former job, she has not sustained 
her burden of proving that she has lost any earning capacity as 
a result of her industrial injury.”

The Board affirmed and adopted the referee’s opinion and 
order.

For four months after the Board’s order, claimant 
continued to receive medical treatment for her hip condition. 
She also sought treatment for lower back pain. On July 25, 
1983, employer’s insurer issued a partial denial, disclaiming 
responsibility for further medical treatment. Claimant chal
lenged that determination before a second referee, asserting 
aggravation of the original injury. The referee upheld the 
denial of the aggravation claim and disallowed further medical 
treatment for her back. However, the referee ruled that

Cite as 85 Or App 560 (1987) 563

expenses for medical treatment of claimant’s hip condition 
should be continued. The Board affirmed.

Employer argues that its liability for any further 
medical treatment is barred by the first referee’s determina
tion that claimant failed to demonstrate a medic'al link 
between her hip condition and the original indu.strial injury. 
Alternatively, employer asserts that there is insufficient evi
dence of a causal relationship between claimant’s current hip 
condition and the original accident. Claimant cross-petitions 
for review, seeking medical benefits for her back condition. 
We need to address only the res judicata issues.

ORS 656.245(1) provides that medical treatment 
must be paid for “conditions resulting from the injury.” See 
SAIF V. Forrest, 68 Or App 312, 680 P2d 1031 (1984); Fran- 
coeur u. SAIF, 17 Or App 37, 40, 520 P2d 477, reu den (1974). 
Claimant bears the burden of demonstrating that the need for 
medical services results from an industrial injury. SAIF u. 
Forrest, supra, 68 Or App at 315; McGarry u. SAIF, 24 Or App 
883, 889, 547 P2d 654 (1976).

When a referee or the Board makes a determination 
that a particular medical condition is or is not the result of an 
industrial injury, and there is no appeal, that determination 
may not be relitigated. Kuhn u. SAIF. 73 Or App 768, 700 P2d 
253 (1985); Aldrich v. SAIF, 71 Or App 168, 691 P2d 923 
(1984); SAIF v. Forrest, supra. In Kuhn, we reversed, on res 
judicata grounds, a Board determination which denied bene
fits to the claimant. We held that the Board had impermissi
bly relied on expert testimony asserting no medical causation 
when a causal relationship had already been established in a 
prior proceeding:

“Although [the expert] was entitled to reiterate his original 
conclusion, it conflicts with the law of the case, which is :hat 
permanent disability resulted from her industrial injury. As a 
legal matter, it is wrong. * * * Therefore, his conclusion must 
be discounted.” 73 Or App at 772. (Citations omitted.)

Both claimants and employers are subject to res judicata prin

m
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ciples in workers' compensation cases.' Claimant caniuit use

564North Clackamas School Dist. v. White

an aggravation claim as a back door to relitigate underlying 
causation issues. Deaton v. SAIF, 3S Or App 261, 576 P2d 35 
(1978).

We do not agree with claimant’s assertion that issues 
raised by her present claim are significantly different from 
those previously litigated. More than five months after the 
industrial accident a referee found that her then existing hip 
condition was unrelated to her initial compensable injury. 
That determination was affirmed by the Board and never 
appealed. The present case is unlike our decision in Kepford u. 
Weyerhaeuser Co., 77 Or App 363, 713 P2d 625, rev den 300 Or 
722 (1986), where the claimant offered a previously unliti
gated theory. Here, the record contains no objective evidence 
distinguishing claimant’s current hip condition from the hip 
malady which she had asserted in her original disability hear
ing. Because entitlement to medical treatment and disability 
benefits result from work-related injuries, the underlying 
causation issues are essentially identical. The compensability 
of claimant’s hip condition has already been determined.^

Reversed on petition, affirmed on cross-petition.

9

' Rex judicata operates somewhat differently in workers’compensation cases than 
in other tyjjesof cases. As we noted in Farmers Ins. v. Hopson, 53 Or App 109.631 P2d 
342 (1981). the distinction is sometimes an important one:

“Generally stated, the doctrine of res judicata applies where a subsequent action is 
brought involving the same parties (or their privies) and the same claim or cause 
of action. Its effect is to preclude relitigation of any issues which were determined 
or which could have been determined in the initial case. • * * This terminology is 
not directly analogous to the administrative proceedings involved here; it is per
haps more useful to inquire whether issues to be determined on reconsideration 
are identical or necessarily include the issues which would be determined at the 
hearing on extent of disability.” 53 Or App at 114. (Citations omitted.)

^ Claimant’s cross-petition for review of the Board’s denial of medical treatment 
for her low back pain is arguably not barred by re$ judicata. We conclude that her 
present back condition is the product of a preexisting condition which was not caused 
or affected by the industrial accident.
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
- Kevin L. Farrell, Claimant.

GORDON et al,
Petitioners,

V.
FARRELL etal, ,

Respondents.
(WCB 84-08997; CA A38881)

Judicial Review from Workers’ Compensation Board. 

Argued and submitted January 5, 1987.

Quintin B. Estell, Salem, argued the cause and filed the 
brief for petitioners.

Rick W. Roll, Astoria, argued the cause for respondent Far
rell. With him on the brief was Roll, Westmoreland & Lavis, 
P.C., Astoria.

Michael D. Reynolds, Assistant Attorney General, Salem, 
waived appearance for respondent SAIF Corporation.

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges.

DEITS, J.

Affirmed.

592 Gordon v, Farrell

DEITS, J.
Employers seek review of a Workers’ Compensation 

Board order holding that respondent Farrell (claimant) was a 
subject worker at the time of his injury. We affirm.

Employers are husband and wife and partners in the 
ownership of a five-unit rental complex and a farm on which 
their home is located.* Claimant and his wife began renting 
one of the units in January, 1984, for $200 per month. Shortly 
thereafter, the parties agreed that the Farrells would manage 
the units for a rent deduction of $55 a month plus $5 for each 
additional hour over 11 hours per month worked by claimant 
or his wife. Claimant began doing farm work for the Gordons 
for $5 per hour, and his wife did some housework for the Gor
dons. Claimant usually called George Gordon in the evening to 
see if work was available the next day. He averaged about $320 
a month. Employers deducted the rent from that amount as 
well as taxes, Social Security and a Workers’ Compensation 
deduction.^

By mid-April, 1984, most of the farm work was done. 
On the evening of May 7, 1984, claimant called George to 
inquire about the availability of work for the following day. He

‘ Employers were found to be non-complying employers. ORS 656-0I7. 

^Employers claim that Workers’ Compensation insurance was not obtained
because of a mistake bv their accountant.

%
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informed George that he was looking for work to do, because 
he had a bill to pay. George told him that there was no farm 
work but Helen had some painting that she wanted done at 
t he house. Claimant agreed to do that. He went to work at the 
home the next morning and injured himself when he fell off a 
ladder.

; r
Employers argue that claimant was a nonsubject 

worker under ORS 656.027, which provides in part:
“All workers are subject to ORS 656.001 to 656.794 except 

those nonsubject workers described in the following subsec
tions: ''

<<«*•••
“(2) A worker employed to do gardening, maintenance, 

repair, remodeling or similar work in or about the private 
home of the person employing the worker.

Cite as 85 Or App 590 (1987)^

“(3) A worker whose employment is casual and either;
“(a) The employment is not in the course of the trade, 

business or profession of the employer; or
“(b) The employment is in the course of the trade, busi

ness or profession of a nonsubject employer.
“For the purposes of this subsection, ‘casual’ refers only to 

employment where the work in any 30-day period, without 
. regard to the number of workers employed, involves a tonal 

labor cost of less than $200.”

They concede that, if claimant had been injured while doing 
farm work or work at the rental units, he would be a subject 
employe. They argue, however, that his employment was 
casual and that the work at the house was outside the course of 
the trade, business or profession of his employer.

We addressed a similar issue in Anfilofieff v. SAIF, 52 
Or App 127, 627 P2dT274 (1981), where the claimant worked 
as a carpenter on a housing project. He was injured while nail
ing metal siding on a bathhouse located at his employer’s 
home. We held that the claimant was a subject worker:

“ ‘The second category of troublesome cases [as to cover
age] is that which involves employees who go from one class of 
work to another. Here, as in the other specific exemptions, it 
is impractical to construe the act in such a way that employees 
and employers dart in and out of coverage with every momen
tary change in activity. The great majority of decisions, there
fore, attempt to classify the overall nature of the claimant’s 
duties, disregarding temporary departures from that class of 
duties even if the injury occurs during one of the departures.

(•*•***

“The rationale underlying this rule is that employer has 
the power to enlarge the scope of an employee’s employment 
by assigning specific tasks. Once that authority is exercised, 
the employee has no practical choice but to perform as 
requested. The employee must either comply or face dia- 
missal. To require the employee to decide whether to comply, 
but forfeit compensation, or refuse, and face dismissal, :‘s 
impractical and unfair.” 52 Or App at 132. (Citation omitted )

The overall nature of claimant’s duties was to per
form miscellaneous tasks for employers at the farm and re nlal 
units. The work at the house may have been a temporary
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depart ure from claimant’s usual duties. However, applying the 
rationale of Anfilofieff, employers did have the authority to 
expand the scope of his duties, and if claimant wished to con
tinue the work relationship, which he needed to do to make his 
rent payments, he had a strong incentive to do any work avail
able. In the past, claimant had performed whatever tasks 
employer had needed done. If he had not done the work at the 
house, he risked not being given whatever work employers 
might later have available.

Employers also argue that claimant had to prove that 
they had labor costs of $200 or more during the 30-day period 
immediately before the injury. ORS 656.027(3). They rely on 
Konell u. Konell, 48 Or App 551, 617 P2d 313 (1980), rev den 
290 Or 449 (1981), where there was insufficient evidence to 
show that the claimant would have earned enough money to 
result in the employers’ costs meeting the statutory minimum. 
The evidence in that case did not show that the employer had 
ever met the statutory minimum. Here, the referee found that 
claimant averaged about $320 per month between the end of 
January and mid-April; therefore, the statutory requirement 
was met.

Affirmed.
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#
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IN THE SUPREME COURT OF THE 
STATE OF OREGON

In the Matter of the Compensation of 
Edward J. Reel, Claimant.

STATE ACCIDENT 
INSURANCE FUND CORPORATION, 

Respondent on review,
V.

REEL,
Petitioner on review.

(WCB 84-00293; CA A36984; SC S33331)

In Banc

On review from the Court of Appeals.*

Argued and submitted January 21, 1987.
Ronald L. Bohy, of Rolf Olson, P.C., Salem, argued the 

cause and filed the petition for petitioner on review.

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent on review.

JONES, J.

The Court of Appeals is affirmed, and the Workers’ Com
pensation Board is reversed.

Gillette, J., filed a dissenting opinion in which Linde, J., 
joined.

•Judicial review from the Workera’ Compensation Board. 81 Or App 258, 724 P2d 
914 (1986).

212 SAIF v. Reel

JONES, J.
The issue in this workers’ compensation case is 

whether claimant was in the course of his employment at the 
time of his injury. The Court of Appeals denied claimant 
benefits for injury he sustained in an explosion in his own 
camper parked near the construction site where he worked. 
We affirm.

The Court of Appeals succinctly outlined the events 
leading up to claimant’s injury;

“Claimant was a dump truck driver for a paving contractor 
which had its principal place of business in McMinnville, 
Oregon. His permanent home is in Salem, but his job took him 
all over the state to various construction sites. At the time of 
the injury, he was working on a job in Cascade Locks, a 
distance of 89 miles from Salem. He had decided to drive his 
pickup and camper to the job site and .live there for the 
duration of the job, four to eight weeks. The night before the 
injury, claimant discovered that he was out of coffee. He drove 
to the local store to buy some, but he found it closed. He 
parked his camper on the other side of the road and spent the 
night there. The following morning, while claimant was in his 
camper and was attempting to light a cigarette, fumes from 
the camper’s defective propane tank caused an explosion, and 
he was badly burned.” SAIF u. Reel, 81 Or App 258, 260, 724 
P2d 914 (1986). _555_



The following facts are undisputed: Claimant’s 
employer, J.C. Compton Company, maintained a principal 
place of business located in McMinnville. Claimant, who 
resided in Salem, began working for J.C. Compton Company 
in 1979 as a dump truck operator and worked continuously for 
that employer until he was injured in the explosion in October 
1983. The employment required employes to travel to remote 
parts of the state on paving jobs, and employes had short 
notice when a new job would begin or where it would be. The 
jobs lasted anywhere from two weeks to three months. The 
Cascade Locks paving job lasted three months. (The distance 
from Salem to McMinnville is 26 miles; from McMinnville to 
Cascade Locks is 99 miles.) Claimant had been on the Cascade 
Locks job for six weeks when he was injured. Some 41 persons 
were employed at this site. They were from Salem, Hermiston, 
Eagle Creek, Aumsville, Bend, Lake Oswego, Gardiner, Flor
ence, Portland, Gresham, Sweet Home, Springfield, Canby, 
Cite as 303 Or 210 (1987)^^

Klamath Falls, Talent, McMinnville, Carlton, Dallas, Echo 
(all in Oregon), and Vancouver and Kennewick (both in 
Washington). Some of the workers commuted to the jdb from 
their homes. Others stayed in Cascade Locks in campers, in 
apartments, and in mobile homes. Some brought their families 
with them.

Claimant lived in his camper on or near the job site in 
Cascade Locks during the week but commuted to his home in 
Salem on weekends. Work schedules were posted daily and 
differed from one day to the next. Employes were often called 
on by the employer to report to work early or to work overtime 
to take advantage of weather conditions. They needed to be 
close by the job site in case of a suspension or resumption of 
operations due to a change in weather. Claimant was paid the 
required wage for federally funded projects, which was the 
prevailing union scale plus a zone pay differential dependent 
upon the distance of the job from the nearest union hall. He 
was not reimbursed for travel, subsistence or lodging, but was 
paid an additional $3.35 per hour for working in a zone more 
t han 75 miles from Salem.

Although claimant was not working under a collec
tive bargaining agreement, he was paid the extra hourly pay 
pursuant to the agreement “because of remoteness of area * * * 
there is a great inequity between living expenses of an 
employee providing for himself and his family in the major 
metropolitan areas and those of an employee working in 
remote areas within the large geographical area of this agree
ment.” No travel time, transportation reimbursement or sub
sistence was paid to employes by the employer except when 
transporting equipment. Employes driving equipment away 
from (heir “home terminal” to a job site were paid the cost of 
lodging and meals.

I'he referee awarded compensation on the ^jound 
that claimant was a “traveling employe” and that the activi
ties resulting in his injury reasonably related to his travel 
status, concluding:

“In this case claimant may not have been required, as a 
condition of employment, to temporarily reside in the Cas
cade Locks area. However, claimant’s hours of work varied, 
overtime was occasionally required and commuting would 
have involved a 180 mile drive each day. As a practical matter,
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claimant’s travel status was necessary and that status was due 
entirely to his employment. He was, therefore, a traveling 
employee.

“The remaining question is whether claimant’s activities 
at the time of injury were reasonably related to his travel 
status or whether they represented such a distinct personal 
departure as to sever the employment relationship.

“Cases in all jurisdictions almost uniformly hold that 
injuries to traveling employees resulting from sleeping in 
hotels or motels are compensable. Additionally, a number of 
cases, including Oregon cases, have held that the mere con
sumption of alcoholic beverages does not constitute a distinct 
departure from employment. Here, claimant slept in his 
camper and, while preparing for work, attempted to light a 
cigarette. Certainly lighting a cigarette was not sufficient to 
sever claimant’s employment relationship. Nor has any 
authority been cited or found to distinguish claimant’s injury 
in a mobile ‘room’ which he owned and controlled from a room 
in a hotel, owned and controlled by a neutral party.

“I conclude that claimant was a traveling employee, that 
his activities at the time of injury were reasonably related to 
his employment necessitated travel status and that, as a 
result, his injury was sufficiently employment related to be 
compyensable."

The Workers’ Compensation Board affirmed, and the 
State Accident Insurance Fund petitioned for judicial review. 
The Court of Appeals reversed, finding that claimant was 
neither a “resident” nor a “traveling” employe and that he 
was injured “while engaging in a purely personal activity 
which bore no relationship to his employment.” 81 Or App at 
260-61.

To be compensable, an injury must arise out of and in 
the course of empfoyment. ORS 656.005(8)(a). Claimant con
tends that he was a traveling employe and within the course of 
his employment at the time of the explosion. This court has 
never addressed whether the concept of a “traveling employe” 
should be utilized to interpret ORS 656.005(8){a). However, 
the Court of Appeals adopted the concept in Simons u. SWF 
Plywood Co., 26 Or App 137,143, 552 P2d 268 (1976), deriving 
it from Professor Larson’s work:

“ ‘Employees whose work entails travel away from the 
employer’s premises are * * • within the course of their

Cite as 303 Or 210 (1987) 215

employment continuously during the trip, except whsn a 
distinct departure on a personal errand is shown. 1!hus, 
injuries arising out of the necessity of sleeping in hotels or 
eating in restaurants away from home are usually held com
pensable.’ 1 Larson, Workmen’s Compensation Law 5-l'72. § 
25.00(1972)."

In this case, the Court of Appeals recognized that 
“(claimant’s] job took him all over the state to various con
struction sites”; nevertheless, it concluded that claimant was 
not a “traveling employe” as that court has applied those 
terms in interpreting ORS 656.005(8)(a), because “[hjis travel 
brought him to and not away from his employer’s job site.” 81 
Or App at 260-61 (emphasis in original). The Court of /appeals
stated: -567-



“We would treat claimant as a traveling employe if he were 
required by the nature of his work to travel ‘away from’the 
employer's premises.’ lA Larson, supra, at 5-625; see Slaugh
ter u. SAIF. 60 Or App 610, 654 P2d 1123 (1982). He would be 
compensated for injuries arising out of the necessity of travel
ing, except if a distinct departure on a personal errand were 
shown. Beneficiaries of McBroom v. Chamber of Commerce,
77 Or App 700, 713 P2d 1095 (1986); Simons v. SWF Plywood 
Co.. 26 Or App 137, 552 P2d 268 (1976). His travel brought 
him to and not away from his employer’s job site. We conclude 
that he was not a traveling employe in the sense that the term 
is u.sed for workers’ compensation purposes.” 81 Or App at 
260-61 (emphasis in original).'

We agree that lhi.s claimant’s injury when he was 
burned in the explosion did not occur within the course of his 
employment.

Many cases hold that employes traveling on business 
of the employer and at the direction of the employer are 
covered by workers’ compensation. See, e.g., Rogers u. SAIF, 
289 Or 633, 616 P2d 485 (1980) (worker “on call” 24 hours a 
day at job site as a requirement of employment); Slaughter v. 
SAIF, 60 Or App 610, 654 P2d 1123 (1982) (long-haul truck 
driver on a layover); Simons v. SWF Plywood Company, supra 
(claimant traveling to various Oregon cities for business 
meetings injured on the return trip). But here, even though 
216SAIF V. Reel

J.C. Compton Company had its principal place of business in 
McMinnville, the claimant never worked at McMinnville. 
Only 2 of the 41 employes were from McMinnville. The 
employer maintained a business office in McMinnville, but 
the construction work was carried out by employes at job sites 
all over the state.

Workers’ compensation should be awarded to a 
worker when the employe has been directed, as part of his 
duties, to remain at a particular place or locality until directed 
otherwise or for a specified length of time. The risk inherent in 
travel may arise out of the employment where such travel is a 
necessary incident of the employment. That is, when the 
travel is essentially part of the employment, the risk remains 
an incident to the employment even though the employe may 
not actually be working at the time of the injury.

The purpose of the workers’ compensation law is to 
provide benefits for injuries caused by work-related hazards 
arising from the course of the employment. Under that rule, 
injuries sustained while driving to and from work normally are 
not covered, even though it is the work that subjects the 
worker to the hazard. Nelson v. Douglas Fir Plywood Co., 260 
Or 53, 488 P2d 795 (1971). On the other hand, where traveling 
employes are concerned, because the work sometimes subjects 
them to the hazards of fire in hotels or food poisoning in 
restaurants when the employer requires the worker to be 
traveling, the Court of Appeals has held those hazards cov
ered. See, e.g., Slaughter u. SAIF, supra; Simons V. SWF 
Plywood, supra.

The real issue in this case is not whether this claim
ant was a traveling employe, but whether he was directed to

' We belipve that the (^oiirt of Appeals has used “employer’s premises" and 
"emplover’s job site" as being svnonvmous.
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live at or near the job site as an integral part of his employ
ment. This is not a case where an employer sends a worker to a 
specific location to carry out the work of the employer. This is 
a difficult case because, for practical purposes, the employes 
who lived in remote areas of the state could not be available to 
carry out the employer’s work unless they lived near the job 
site. Thus, although not directed by the employer to live at the 
job site, most of the workers necessarily had to do so to fulfill 
their employment obligations.

We believe that the problem is best resolved, not by 
reference to any “traveling employe rule,” but by examining

Cite as 303 Or 210 (1987)^

the contractual relationship of the parties to determine if the 
claimant’s injury “arose out of and in the course :of’ his 
employment. ORS 656.005(8){a). The employes wer4'paid a 
substantial differential for working in remote areas of the 
state. They agreed not to be reimbursed for lodging o-j- meals 
while working in these remote areas unless they were driving 
company equipment. The working agreement was for them to 
be paid for five days per week only for hours spent at the job 
site. They were not paid regular salary for after-hours work. If 
they worked overtime, they were paid specially for overtime.

There is a line of related cases (the “bunkhouse 
cases”) in which a worker is required to live on the premises in 
quarters provided by the employer. As to such employes, 
Larson states that this is the rule:

“When an employee is required to live on the premises, either 
by his contract of employment or by the nature of the 
employment, and is continuously on call (whether or not 
actually on duty), the entire period of his presence on the 
premises pursuant to this requirement is deemed included in 
the course of employment. However, if the employee has f.xed 
hours of work outside of which he is not on call, compensation 
is awarded usually only if the course of injury was a risk 
associated with the conditions under which claimant lived 
because of the requirement of remaining on the premises.” 1A 
Larson, Workmen’s Compensation Law 5-212, § 24.00 (1985).

As to such employes who are continually on call, but off the 
premises, off-premises injuries normally are not covered. lA 
Larson, supra, at 5-225 to 5-229, § 24.23.

But when the worker has the option of living or or off 
the premises, Larson’s rule is:

“When residence on the premises is merely permitted, inju;;ies 
resulting from such residence are not compensable under the 
broad doctrines built up around employees required to reside 
on the premises. This distinction has been applied when the 
source of injury was the burning of the bunkhouse, tent- or 
other residence furnished by the employer, a fall from a porch, 
a fall down stairs, injury going toward or coming from the 
residence, electrocution, collapse of the hut in a high wind, 
destruction of a trailer by a tornado, and various other 
hazards not directly associated with the employment. The 
theory is that when residence is mandatory, it is the con
straints and obligations of the employment that subject the 
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employee to the risk that injured him, while if the residence is 
optional, the employee is free to do as he pleases and there is
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no continuity of employment obligation of any kind during 
the time the employee is voluntarily sleeping in a place 
provided for his convenience by the employer.” lA Lars<m, 
supra, at 5-244 to 5-248, § 24.40 (footnotes omitted).

Assuming without deciding that we would adopt the 
same or a similar rule were the case presented, the situation of 
the claimant at bar is more akin to the worker having the 
option to live on or off the premises than to the worker 
required to live on the premises. Here, the claimant, during 
off-duty hours, was free to do as he pleased, without respect to 
the employer’s job site. The relationship between the injury 
and the employment is no greater than the.risk of injury while 
going to or from work, a risk which, as stated above, is not 
covered.

Although an employer cannot contract with an 
employe not to provide workers’ compensation for injuries 
suffered in the course of employment, (3RS 656.018(l)(c), the 
employment agreement of the parties can be utilized to 
interpret whether the worker is in the course of his employ
ment. Under the employment agreement in this case, we 
conclude this worker was not in the course of his employment 
at the time of his injury, because:

{1) He made the decision to live in his camper at the 
job site. He was not directed to do so by his employer. He could 
have rented a house, a motel room, stayed with friends or 
endured a long commute from his home. The choice was his, 
not his employer’s.

(2) He agreed to be paid an additional $3.35 per 
hour for working without other subsistence in an area remote 
from his home.

(3) The employer specially agreed to pay wages and 
subsistence if the worker was driving the employer’s equip
ment to the job site, but not otherwise.

The Court of Appeals is affirmed, and the Workers’ 
Compensation Board is reversed.
Cite as 303 Or 210 (1987)^^_____________ M

GILLETTE, J., dissenting.

I dissent. h

This longstanding, permanent employe worked at 
various locations around the state as the needs of his erhployer 
dictated. Some locations doubtless were sufficiently close to 
home to permit a reasonable commute. The job under consid
eration here was not such a job, however,' and we ought to 
acknowledge it. ,

A job nearly 100 miles from home with varying and 
xinpredictable hours is a job the employer knows to be one that 
will require the employe to find lodging near the job site. The 
fact that there is (or is not) a pay differential based on 
distance from a union hiring hall, that the employer pays (or 
does not) for certain travel but not all or that the employe 
received (or did not) a subsistence allowance does not settle 
the matter. The issue is whether the injury arose out of and in 
the course of his employment. _57q«



The majority does not draw a steady bead <>n this
inquiry. It first says (30.'t Or at.___), "The real issue in this
case is not whether this claimant was a traveling employe, hut 
whether he was directed to live at or near the job site as an 
integral part of his employment.” If that is the inquiry, then 
the state of facts to which I’ve already referred supplies the 
answer: The only fair inference from the geographic and other 
facts is that that is precisely what the employer “directed” 
(required oO him.

Unfortunately, the next sentence in the majority 
opinion begins to undo the focus: “This is not a case where an 
employer sends a worker to a specific location to carry out the
work of the employer.” 303 Or at___ Again, with respect, that
is not a correct summary of the facts, as the next two 
sentences of the majority opinion seem to recognize:

“* * • This is a difficult case because, for practical pur
poses, the employes who lived in remote areas of the state 
could not be available to carry out the employer’s work unless 
they lived near the job site. Thus, although not directed by the 
employer to live at the job site, most of the workers necessarily 
had to do so to fulfill their employment obligations.” 303 Or at 
___(emphasis supplied).

However massaged, these passages fail to let the 
220SAIF V. Reel

majority out of its central dilemma. The majority must insist 
that there be a specific “direction” to the employe to reside at 
the job site in order to sustain its view. The majority cites no 
case law, from this state or elsewhere, which has imposed so 
formalistic a requirement. To do so allows the employer, by its 
silence, to contract out of workers’ compensation responsibil
ity. This is not permissible in Oregon. ORS 656,018(l)(c). If 
an employer so arranges the circumstances of a job situation 
that it in fact requires a permanent employe to live at the site 
for the duration of the job, the employe has been “directed” — ' 
assuming that term has any significance in such an analysis — 
to do so.

Such case law as I have found from, around the 
country supports this view. In Olinger Const. Co. u. Mosbey, 
427 NE2d 910 (Ind App 1981), Mosbey, an employe of Olinger 
Construction, was assigned to work at a bridge and road 
construction site located 150 miles from his home. He lived in 
a motel while working on the project. One evening, a former 
employe of Olinger’s entered Mosbey’s motel room and stab
bed Mosbey, who later died from the injuries. The Indiana 
court concluded that Mosbey’s death was compensable under 
the traveling employe rule. The court rejected the employer’s 
argument that Mosbey was not a traveling employe because 
his assignment was long-term:

“(E)ven if Mosbey had been assigned to the site for an 
extended time, we see no basis for making a distinction 
between employees, such as salesmen and truck drivers, who 
travel from city to city and those, such as Mosbey, who travel 
to one site and remain there until their specific assignment is 
completed.

"The rationale behind the traveling employee rule is that 
an employee who is required to travel away from home is 
furthering the business of his employer as he eats, sleeps, and 
performs other acts necessary to his health and comfort 
during his travels. * * * This rationale applies equally to an
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employee who travels to a fixed location and stays there to do 
his job. This type of traveling employee is also away from 
home or headquarters because of his job. so that, in a sense, 
his activities, such as eating and sleeping in a distant location, 
are done for the benefit of the employer.” Olinger Const. Co. u. 
Mosbey, supra, 427 NE2d at 915 (citation omitted).

Brown u. Palmer Construction Company, Inc., 295

Cite as 303 Or 210 (1987) 221

A2d 263 (Me 1972), involved two linemen who were assigned 
to work on a project in Brattleboro, Vermont. The job ske was 
“beyond reasonable commuting distance” from the claiinants’ 
homes in Maine. The employer expected the claimants to find 
lodgings near the Vermont job site and paid them additional 
compensation to cover their living expenses. The claimants 
worked regular hours and were not “on call” when off duty. 
The claimants shared an apartment with kitchen facilities 
and were injured when the oven of their gas stove exploded. 
The court concluded that the claimants’ injuries were com
pensable under the traveling employe rule:

“We think the policy of the Maine Act is to protect the 
employee against risks which are not purely self-created but 
are created by and incidental to the employment. In the 
instant case the necessity of lodging and meals in Brattleboro 
was not merely the necessity of the injured employees —• it 
was a necessity of the employer in furtherance of the work it 
had contracted to perform in Vermont. These employees sltpt 
and ate where they did. not of their own choice or preference, 
not as a matter of personal comfort or convenience, but to 
accommodate the necessities of their employment. What they 
did was within the contemplation of the terms and conditions 
of that employment. The choice of an apartment with ordi
nary kitchen facilities, a choice the employees were free to 
make, did not add such unreasonable or excessive risks and 
perils as might cast doubt on the right to coverage. V/e 
c(mclude as did the Commissioner below that there is no 
rational difference between a traveling employee who moves 
from place to place and one who travels many miles to hi.s 
employer’s job location and can return home only on week
ends or when the work is finally completed." Brown v. Palmer 
Construction Company, supra. 29.5 A2d at 266-67.

In Leonard u. Dennis. 465 So 2d 538 (Fla App I9S5), 
the claimant worked as the supervisor of a construction 
project in Crystal River, Florida. He stayed in a Crystal River 
motel from Monday through Thursday and returned to his 
home in I'ampa each weekend. The claimant was injured in an 
automol^ile accident while driving to a nearby restaurant with 
the project manager. The court held that, regardless of 
whether claimant and the project manager were going to 
dinner for business purposes, claimant was covered under the 
traveling employe doctrine.

222
In Wright u. Industrial Comm'n, 62 111 2d 65, 338
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NE2d 379 (1975), Wright supervised the installation of indus
trial machinery in the purchasers’ factories. His job frequently 
involved travel to out-of-state locations for five to six months 
at a time. During a trip to Newburn, Tennessee, Wright was 
killed in a head-on car collision. The employer argued that
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“where an employee remains at a specific job location for 5 or 
6 months, as in the present case, he becomes, in effect, a 
‘resident’ of that location and can no longer be classified as a 
traveling employee.” Wright, supra, 62 III 2d at 69. 'J'he court 
found that Wright was a traveling employe, concluding that:

“We can find no rational basis to distinguish between the 
employee who is continuously traveling and one who travels to 
a distant job location only to return when the work is 
completed. While it is true that the latter type of employee 
may become more familiar with the risks inherent in his out- 
of-town employment because he remains in one locale, the 
risks are still present. It would be inconsistent to deprive an 
employee of benefits of workmen’s compensation simply 
because he must travel to a specific location for a period of 
time to fulfill the terms of his employment and yet grant the 
benefits to another employee because he continuously trav
els.” Id.

The unjust outcome of this case is not dictated by 
statute, prior case law or any identified public policy. Award
ing benefits, as the referee and Workers’ Compensation Board 
did, is appropriate.

I respectfully dissent.

LINDE, J., joins in this dissent.
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456 June 2, 1987 No. 68

IN THE SUPREME COURT OF THE, 
STATE OF OREGON

In the Matter of the Compensation of 
Lawrence J. Lizotte, Claimant.

LIZOTTE,
Petitioner on Review,

V.

EASTERN OREGON HOSPITAL et al, 
Respondents on Review.

(WCB 84-10933; CA A37861; SC S33779)

In Banc

On petition for review filed March 12, 1987.*

James L. Edmunson, Karen M. Werner, and Malagon & 
Moore, Eugene, for petitioner on review.

PER CURIAM

The petition for review is allowed. The case is remanded to 
the Court of Appeals in light of the opinions and decisions of 
the Supreme Court in Barrett v. D & H Drywall, 300 Or 325, 
709 P2d 1083 (1985), 300 Or 553, 715 P2d 90 (1986).

"On judicial review from an order on review of the Workers’ Compensation Roard. 
8.? Or App 524. 732 P2d91 (1987).

458 Lizotte v. Eastern Oregon Hospital

PER CURIAM

The issue in this workers’ compensation case 
involves the effect of symptoms from a pre-existing condition 
on a claim for loss of earning capacity following a compensable 
injury. Claimant contends that the referee failed to apply the 
law properly. The Workers’ Compensation Board (Board) 
affirmed and adopted the opinion of the referee without elab
oration. After our decision in Barrett v. D & H Drywall, 300 Or 
325, 709 P2d 1083 (1985), 300 Or 553, 715 P2d 90 (1986), the 
Court of Appeals affirmed this case without opinion. It is to be 
noted that our opinion in Barrett reversed the most recent 
opinion of the Court of Appeals in Barrett on the issue in this 
case.

Because we do not review the evidence to arrive at 
independent findings of fact in workers’ compensation cases, 
Sahnow v. Fireman's Fund Ins. Co., 260 Or 564, 491 P2d 997 
(1971), we would not allow review in this case if we could 
determine that the Court of Appeals had exercised its fact
finding function by evaluating the evidence under the correct 
rule of law. Gettman u. SAIF, 289 Or 609, 612-13, 616 P2d 473 
(1980). However, the circumstances of this case suggest that 
the Court of Appeals may have affirmed the Board under an 
erroneous interpretation of the law.

The petition for review is allowed. The case is 
remanded to the Court of Appeals in light of the opinions and 
decisions of the Supreme Court in Barrett u. D & H Drywall. 
supra.
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AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES
AGGRAVATION 

See also;
PRE-EXISTING CONDITION)
OCCUPATIONAL DISEASE CLAIMS (PROCESSING); PSYCHOLOGICAL 
CONDITION CLAIMS 

Burden of proof, 79 
Claim not compensable 

Flawed medical opinion, 131,151.
No pathological worsening, 79,127,151,291,493,541 

Denied claim as pre-existing condition, 79
APPEAL & REVIEW See MOTION RELIEF; REMAND; REQUEST FOR HEARING 

(FILING); REQUEST FOR HEARING (PRACTICE & PROCEDURE); 
REQUEST FOR BOARD REVIEW (FILING); REQUEST FOR BOARD 
REVIEW (PRACTICE & PROCEDURE); REQUEST-FOR REVIEW—COURTS 
(INCLUDES FILING, PRACTICE, PROCEDURE)

m
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ATTORNEY FEES
As "compensation", discussed, 388,447 
Factors considered

Effort in instant litigation only, 447 
In general, 32,42,56,384,406,489 

Fee awarded, affirmed, or increased 
Benefit paid late, before attorney involvement, 445 
Brief, none filed, compensation not reduced, 56,436 
Discovery, failure to provide, 85,116,125,141 
Employer's appeal, compensation not reduced, 26,88 
Extraordinary fee, 334,410 
From subsequent compensation, 3 
In conjunction with penalty, 384,445 
Late authorization of surgery, no penalty, 73 
Multiple carriers, all fees payable by one, 212 
Unreasonable conduct, no penalty, 32,287,399 

Fee out of, not in addition to, compensation 
Efforts before .307 Order, 45,283,290 
Future PPD, claim closure issue, 147 
Increase in PPD at Court of Appeals, 386 
PTD reduced by D.O., reinstated, 113 
Penalty: late payment, 388
TTD, increased award of, 119,455 

Fee reduced
Brief, failure to file, 56 
Penalty, in association with, 55 
Penalty order reversed, 319 

No fee awarded, or fee award reversed 
Both parties contest medically stationary date, 108 
Claimant contests D.O., carrier cross-requests, 102,115,123,496,499 
Claimant's appeal, didn't prevail, 526,556 
"Compensation" discussed, 46,503 
Late denial, all compensation paid, 85,282 
Offset not allowed, 503 
No brief filed on review, 224 
Request for Review withdrawn, 386 

Own Motion cases, 41,87,406,447 
Responsibility case
Active & meaningful participation, 42,485,550
Compensability denial, or issue, 165,469,485,514
Efforts before .307 Order, 45,283,290
Fees from both carriers issue, 485
Jurisdiction issue, 470
Late filing issue, 407
No fee awarded, 45,100,461
No .307 Order, but no compensability issue, 31
One carrier responsible, other pays fee for denial, 42
Oregon/out-of-state case, 337
Stipulation for fee, 543

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS
BENEFICIARIES & DEPENDENTS 

See also: DEATH BENEFITS
Benefits barred because of suicide, 348 
Marital status issue moot, 133,295

BOARD'S OWN MOTION See MOTION RELIEF
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CLAIMS, FILINGSee also: AGGRAVATION CLAIM (PROCEDURAL);
"Claim" discussed, 79,88,116 '
Late fllIng Issue 

Claim barred, 119 
Employer prejudice element, 500 

Medical report as, 78 
Notice Issue, 116,237 
Occupational disease claim, 538i 
One employer, multiple carriers

Filing with employer: all carriers parties.

MOTION RELIEF

71

Agg^<

CLAIMS, PROCESSING 
AcceptancePayment of benefits as, 162,552 

Scope of, discussed, 237,462,552
ravation claim losure requirement, 190

ATP/Own Motion case, 314,325 ;
"Compensable" injury discussed, 116 
Delay in submitting for closure, 26,287 
Duty to process

Claim closure, generally, 361,364 
Litigation order vs. statutory requirement, 3 
Where compensabi1ity denial affirmed on appeal, 65 

Independent medical exam: carrier's rights, 144
Non-disabling claim

Becomes disabling more than year after injury, 68 
Closure requirement

1979 claim, 190
1980 claim, 361,364 

Misclassification issue, 83,356
Notice of closure 

Contested: claimant's duty, 491 Penalty for improper, 58 
Where PPD indicated, 58 

Payment of benefits as acceptance issue, 462 
PenaltiesDelay in submitting for closure, 26 

Notice of Closure improperly Issued, 58 
Notice of Closure issue; calculation of penalty, 58 
Referee's Order creates confusion, 3 

Pre-closure denial 
Not allowed, 190
Penalties, 190 ■ -

Premature claim closure See MEDICALLY STATIONARY; DETERMINATION ORDER 
Stipulation setting first D.O., effect of, 85

COLLATERAL ESTOPPEL 
See also; ESTOPPEL; RES JUDICATA 
Prior litigation

Issues not 1itigated, 3
CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
CONSTITUTIONAL ISSUES ^

COURSE & SCOPE See AOE/COE
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COVERAGE QUESTIONS 
Guaranty contract

Retroactive coverage, 212 
Scope of coverage, 212 

Non-complying employer
Contests claim acceptance, 436 
Contests reimbursement of WCD, 430 

Non-subject workers
Casual employment vs. overall nature of duties, 567 
Claimant helping employee brother, 460 
Coverage provided by Longshoreman's Act, 335 
Out-of-state employee, 524 
"Right of control" test, 105

CREDIBILITY ISSUES 
Bias

In favor of own interest, 339 
Demeanor vs. documents, 219 
Film as impeachment, 423,439
Lay opinion based on non-credible witness statement, 389 
Necessity of presence of witnesses, 328 
Referee's finding 
Agreed with, 79 
Deferred to, 199,354,389,475 
Investigation as impeachment, 277 
None made, 277,414 
Rejected, 9,219,339,341,439 

Testimony
Substance of, vs. demeanor, 219,341 
Vs. contemporary medical- records, 131

CRIME VICTIMS ACT 
Abatement, 309
Attorney representation, 309 
Claim denied

Minimum loss requirement, 134 
Remand for further evidence, 328,369,466 
Timeliness issue, 379 
Waiver of deductible issue, 301

m

DEATH BENEFITS
Cohabitation issue, 508 
Generally, 51 
Suicide, 348

DENIAL OF CLAIMS
See also: SETTLEMENTS & STIPULATIONS
Aggravation

Back-up denial , 182 
Penalty issue, 85 Back-up denial (Bauman)
Aggravation claim, l82 
Approved, 182,341 
Burden of proof, 199,328,575 
Disapproved, 148,199,328,575 
"Illegal activity" discussed, 328 
"Misrepresentation" discussed, 575 
Non-complying employer claim

Carrier acceptance, employer's objection. 
Penalties issue, 182,489 
Purpose for rule, 575

m436
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9

Res judicata and, 182 
Responsibility case, 212,575 !
Scope of acceptance discussed, 237,489
Time limit for, 182 i
Vs. partial denial, 237,489 !

De facto denial 
Generally, 1 
Medical bills, 319
Refusal fo pay TTD at correct rate as, 294 

Effect on right to independent medical exam, 144 
Effect on subsequent claim, same condition, 79 
Medical services issue i

Future benefits, effect on, discussed, 109 
Partial denial

Vs. back-up denial, 237 
Penalties 

Awarded
Denial unreasonable, 42 

None awarded •
Late denial, no compensation due, 282 
Unpaid medicals issue, 282 

Not awarded
Denial reasonable, 415,489 ;

Pre-closure denial :
Not allowed, 1,190 
Penalties, 190 

Prior PPD award as bar, 504 
Verbal at hearing 

Upheld, 19 ;
DEPENDENTS See BENEFICIARIES & DEPENDENTS
DETERMINATION ORDER '

See also: JURISDICTION; MEDICALLY STATIONARY; PREMATURE CLAIM CLOSURE
Aggravation right statement; effect of, 
Appeal: compensability issue not final, 
ATP/Own Motion jurisdiction, 314 : 
Entitlement to
ATP/Own Motion jurisdiction, 314,325 

Notice of Closure 
Time to appeal, 427 
Where PPD indicated, 58 ,

Overpayment, authority for recovery of, 
Own Motion Relief, relation to, 40,44,49 
Penalty issueComputation of, 58 '

Failure to timely seek, 26,58 ■
Preclosure denial, 190 

Preclosure denial ;
Not allowed, 1,190 
Penalties, 190

Premature claim closure issue !
Factors considered ;

Incarceration, 456 Necessity of medical evidence,' 456 
Proposal of surgery, 519 '
Refusal of treatment, 333 i

Test: evidence at closure, 60,445,519 Stipulation setting first, 85 '

68
556

52
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DISCOVERY
Failure to provide, or late provision of 

Fee assessed, 116,125 
Penalty and fee assessed, 85 

Impeachment evidence, 416
Independent medical exam: carrier's rights, 144
Timely provided, 115

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 
DOCUMENTARY EVIDENCE See EVIDENCE

#

EMPLOYER'S LIABILITY ACT
"Common enterprise" issue, 229

EMPLOYMENT RELATIONSHIP
See also: COVERAGE QUESTIONS; LABOR LAW ISSUES

ESTOPPEL
See also: COLLATERAL ESTOPPEL

EVIDENCESee also: CREDIBILITY ISSUES, MEDICAL CAUSATION; MEDICAL OPINION; REMAND
Administrative notice 

DSM III, 316 
Generally, 316
Records of other agencies, 6 

Admission of exhibits: referee's discretion, 328 
Impeachment evidence: disclosure issue, 416 
Limitation: what is offered in instant case only, 159,336
Presumptions
Aggravation/new injury, 36 
Burden of proof, 332 
Mailbox rule, 332
Multiple accepted claims, new aggravation, 36 

Record on review vs. remand consideration, 345 
Testimony

Vs. contemporary medical records, 131,219 
EXCLUSIVE REMEDY 
FEDERAL EMPLOYEES LIABILITY ACT

FIREFIGHTERS
HEARINGS PROCEDURE See REQUEST FOR HEARING
HEART CONDITIONS
INDEMNITY ACTION 
Contractual provision void, 529

INMATE INJURY FUND
INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 
INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY
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JURISDICTION
See also; OWN MOTION RELIEF; REQUEST FOR HEARING (FILING);' REQUEST FOF 

- BOARD REVIEW (FILING); REQUEST FOR REVIEW-COURT 
Board vs. Court of Appeals 

Board Order abated before appeal', 87 
Carrier seeking WCD reimbursement, 321 
Reconsideration Request/Petition'for Review, 475 

Board vs. Hearings Division :
Interim Order (Referee's), 46 

Board vs. Workers' Compensation Department 
1976 claim: no closure required, 395 
1980 claim never closed, 364
Non-complying employer contests reimbursement of WCD, 430 
Non-disabling claim

Reclassified more than year after injury, 68 
Notice of claim closure issue, 491 
PTD (pre-1965) re-evaluation, 474 

Board (Own Motion) vs. Hearings Division 
Aggravation rights not expired, 40,375,511 
ATP, closure, 49
Claim reopened within year of D.O., 49 
Determination Order 

Appealed, still pending, 44,49'
Not timely appealed, 40 

Medical services issue, 150 
Non-disabling claim 
Misclassification issue, 83 
Misclassified at outset, 356 

Penalty issue on Own Motion Order, 388,491,505 
Board's (Own Motion)

DCS of initial claim, 161 
Prior order final, 505 

Board's
Case appealed to court, final order, 470 
Compensability denial affirmed/claims processing issue, 65 
PPD issue; compensability not finally decided, ,556 

Court of Appeals ;
Assessment of premium by carrier, 512 
Own Motion Determination/aggravation rights intact, 511 

Hearings Division i
One employer, multiple carriers: '.notice issue, 74

Hearings Division v. Court of Appeals Own Motion/ATP/D.0., 325 ' '
Notice of Closure not timely appealed, 427

LABOR LAW ISSUES
See also; EMPLOYMENT RELATIONSHIP 
Reinstatement rights, 184,196

LUMP SUM See PAYMENT
MEDICAL CAUSATION

See also; ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE 
Burden of proof, 109,194,306,559 
Condition related- to |Continuous symptoms, 306,360,372 |

Medical evidence preponderance, 60,360 
Multiple contributing factors, 306 
Multiple theories supporting, 137 I No alternate explanation for, 360^372 
Permanent disability award, 306 i 
Permanent total disability question, 544
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Condition unrelated to 
Claimant not credible, 109,341 .
Effect of DCS, 431
Insufficient medical evidence, 194,341,452 
Long period without treatment, 141 
Medical vs. lay testimony, 151,480 
Multiple potential causes, 480
Pre-existing condition: continuing contribution, 431 
Res judicata issue, 559 
Suicide following injury, 348.
Unpersuasive medical opinion, 480 

Direct & natural consequences 
Nausea caused by pain from injury, 137 ,
Side effect of drug used for injury, 137

MEDICAL OPINION
Analysis vs. conclusory statements

Failure to consider non-work exposures, 493,500 
Insufficient analysis, 21,141,151,194,449,526 
No affirmative statement, 194 
No explanation for condition, 372 

As general medical/legal standard, 336 
Based on 

Bias, 159
History provided by non-credible claimant, 109,341,391 
Inaccurate information, 480
Inaccurate understanding of work exposure, 23,131,299’ 
Incomplete history, 21,151 
Insufficient testing, 21 
Limited patient contact, surgery issue, 153 
View of worksite, 493 

Inconsistent opinions, same doctor, 159 
Referee's bias against physician, 159 
Treating physician

Inconsistent .conclusions, 159,449
Long term observation or treatment, 360,372,391,416
Probative value: incomplete analysis, 21
Surgery issue, 153
Weight, generally, 21

%

#

injury,1,109

399

MEDICAL SERVICES 
Attendant care issue, 120 
Chiropractic treatment 

Compensable, 372 
De facto denial of, 319 
For condition unrelated to injury, 319 
Not reasonable & necessary,
Penalties issue, 109,319 

Out-of-state physician, 60,209 
Penalties issue

"Amounts then due" discussed,
Burden of proof, 282
Delay in authorizing surgery, 73,399
Denial, exercise therapy, 109
Denied claims generally, 282
Late denial of billings, 30,55
Late payment, 466
Payment of billings over 60 days as, 30 
Refusal to authorize out-of-state physician, 60 
Unreasonable denial, 357 

Required for recovery from injury 
Vs. general physical condition,.109
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Surgery i
Not reasonable, necessary, ;101,153,154 
Not related to injury, 194'

MEDICALLY STATIONARY !
D.O. date contested by both parties; fee issue,-108 
Non-stationary condition not icompensable, 164 
Premature claim closure issue 

Factors considered :
Incarceration, 456 
No medical evidence supporting, 456 
Proposal of surgery, 519 
Refusal of recommended treatment, 333 

Test
Evidence at closure, 60,445,519

MEMORANDUM OPINIONS See page 617
f-COMPLYING EMPLOYER See COVERAGE QUESTIONS
-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS

OCCUPATIONAL DISEASE CLAIMS (FILING)
Interim compensation issue, 116 
Notice of claim, 71,116 
Vs. accidental injury, 116

OCCUPATIONAL DISEASE CLAIMS (PROCESSING)
See also: AGGRAVATION (PRE-EXISTING CONDITION);

opinion required, 324 
to prove hearing loss. 376

CONDITIONS; PSYCHOLOGICAL CONDITIONS;
; ■ EXPOSURES' !

Burden of proof, 21,23 
Claim compensable 

Complex question; expert 
Lay testimony sufficient 

Claim not compensable • - '
Complex question, expert opinion required, 325,459,493 
Fear of harm to unborn child, 116
Flawed medical opinion, 131J51 ■ ■
Major contributing cause test, 299,493,538 
Medical opinion based on incorrect information, 21,23,299 
Medical possibility vs. probability, 366 
Pre-existing condition not worsened, 151,291,493,541 
Preponderance of medical evi'dence, 299,493 

Major contributing cause test, 78,299 
One employer, multiple carriers: notice issue, 71
Vs. accidental injury, 116,500,541 ■

OCCUPATIONAL DISEASE, CONDITION,! OR INJURY 
Alcoholism, 88 '
Amyloidosis, 535 
Asthma, 21 |
Carpal tunnel syndrome.
Chemical fume exposure,
Epicondylitis, 21 
Hearing loss, 325,376,459,500 :
Hepatitis, 366 ,
Lung cancer, 538 
Morning sickness, 116 '
Morton's Neuroma, 78 ,
Multiple sclerosis, 321 i
Osteoarthritis, 541
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19,109„151,237,299,324,336,452,514 
116



Peripheral neuropathy, 535 
Pleuritis, 374 
Psychosis, 205 
Rhinitis, 493
Seizure disorder, 49,205 , 
Spondylolisthesis, 141 
Tinnitis, 459,500

future compensation, 368 
314

26,52,60 
continuing, 

, as, 103

OFFSETS/OVERPAYMENTS 
A11 owed
Attorney fee vs.
Own Motion case,
PPD vs. PTD, 311 
TTD vs. PPD,

Authority for,
"Compensation"
Not allowed

(By Referee) As penalty, 26 
No PPD award made, 397 
Payments pending appeal,
PPD vs. future benefits,
PTD V. PPD, 277 
TTD vs. future benefits,
TTD vs. PPD, 88,135 

Penalty issue
D.O., but not Referee, authority for.
Offset refusal as, 26

Recovery refused: denial of claim affirmed, 46

52,135

88,135
404
5,456

52

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
OVERPAYMENT See OFFSETS #

.... MOTION RELIEF
(A list of Board decisions under Own Motion Jurisdiction, unpublished in 
this volume, appears on page 620 .)
See also: ATTORNEY FEES
ATP; closure after, 314
Last arrangement of compensation discussed, 76 
Penalties

Late payment of attorney fee from award, 388,447 
Payment: timeliness issue, 491

PTD
Awarded, 479
Referred for hearing, 474 
Reevaluated and affirmed, 410 

Relief allowed
Additional attorney fee, 87 , ’
Reopening request, 76,150,157,211,364,368 

Relief denied
D.O. not appealed, 40 
No jurisdiction, 40
Other judicial, administrative relief pending, 55 
Reopening request, 83,146,309 

Reimbursement between carriers, no .307 Order, 314,364 
Reopening requirement: worsened condition, 211
Temporary Total Disability 

Allowed 
ATP, 314
Seeking employment, 157 
SSI vs. retirement, 157
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Refused
Long time without employnent, 146 
On Social Security, 309,480 ■
Receiving 100?^ disability award, 309

PAYMENT
Award

Late paynent, 48 . . . . .
Non-payment, 88 

Pending appeal, 88,103,287
PENALTIES

See also; Subject headings for which penalties are assessed. 
"Amounts then due"

Discussed, 73,85,-319 
Burden of proof, 327 
Calculation of penalty, 58
"Compensation" discussed, 338,447 !
Double penalty

Same compensation, not allowed, 282 
Range of penalties, 8,354
Refusal of offset as, 26 ,
Second penalty, same compensation, allowed, 287

PPD (GENERAL)
Award

Bar to later denial, 504
Determination of: all conditions stationary requirement, 462
None made, characterized as denial, 455 

How permanent is "permanent"?, 504 
Penalty issue 

Late paynent of award, 48 
Non-payment of award, 88

PPD (SCHEDULED)
Factors considered 
Medical vs. lay evidence, 446 

Impaired body part 
Hand, 198 
Leg, 119,202 
Wrists, 446

PPD (UNSCHEDULED)
Back & neck

No award, 88,115,372,404,449 
5-15%; 126,357,465
20-30%: 167,398
35-50%; 159,163,197
55-100%: 486

Body part affected
Breathing, psychological conditions, 413 
Hernia, 387
Psychological condition, 155,333 
Seizure disorder, 49 
Shoulder, 27,88,323,426
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Factors considered 
Age

Under 30: 357,463
40-50 years: 387,398,413,426
50+ years: 404

Claimant's testimony 
Not credible, 27 

Earning capacity 
Not reduced by injury, 115 
Prior employments precluded, 387 
Retirement, effect on, 486
Return to pre-injury employment, 126,155,372,398,404 
Wages before & after injury, 357,399,426 

Education
Minimal, non-English: 163
7-11 years; 385,398 
12th grade/GED: 323,357,413
Higher education: 426,463

Impairment
Conservative treatment only, 163,167,398 
Driving affected, 49 
Limitation on work environment, 413 
Minimal , 126,372
No medical evidence of, 27,404,449 
Pre-existing condition 
Aggravated, 323 
Causes limitations, 357 
Causes symptoms, 404
Requires medical evidence to prove causation, 404 

Psychological condition, 155 
Side effects of medicines, 49 

Pain
Not disabling, 372,404 

Prior award, 155
Retirement, effect on ability to receive award, 486 
Vocational assistance

Failure to cooperate, 167 
Work experience

Manual or heavy labor, 163,167 
One field, now precluded, 323 
Wide range of prior experience, 413

0

PERMANENT TOTAL DISABILITY 
Award

Affirmed: 297,410,535,544
Made: 311,418
Reduced: 9,159,277,346,423,439 
Refused; 100 
Reinstated: 113 

Effective date, 311 
Factors considered 

Age
20-40 years: 439
40-50 years: 159,311
50 and up: 9,277,346,418,423

Earnings 
Education

English skills limited: 346
Minimal; 277,346,418 
7-11 years: 423
High school diploma/GED: 9,159,311
Higher education; 439
Technical training: -596-
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Medical condition/opinion/treatment 

Claimant uncooperative, 439 
Conservative treatment only, 346 
None saying cannot work, 277 
Pain as primary disabling factor, 159,439 
Physically capable of work, 9 
Pre-existing condition prevents surgery, 418 
Surgery,-9,159,277,311 

Motivation
Impeachment, 277,423,439 
Pain Center evaluation, negative, 277 
Questioned by psychiatrists, 159 
Refusal of job offers, 346 
Severely questioned, 439 

"Odd Lot" Doctrine, .346,418 
Part-time work discussed, 311,423 
Pre-existing condition 
Material contributing cause test, 544 
Multiple problems, 418,544 
Synergistic combination with injury, 535,544 
Two claims combined result in PTD, 297 
Worsening post injury, 418 

Psychological problems'
Conversion hysteria, 346 
Physical vs. psychological condition, 439 
Stemming from injury, 311 

Vocational assistance/opinion 
Based on claimant's assessment of limitations, 277 
Cooperation discussed, 311,439 
Questionable cooperation, 9,277 
Rejection of job offers, 9 
Terminated: age,SSI, medical factors, 418

Work experience
Includes supervisory duties, 277 
One field, now precluded, 277,311,418 
Pre-injury earnings, 9 

Own Motion Case, 410,474,479 
Reevaluation

PTD affirmed, 410 
Referred for hearing, 474

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER; MEDICALLY STATIONARY
PSYCHOLOGICAL CONDITION CLAIMS (including claims of stress-caused conditions 
Occupational disease claim 

Burden of proof, 14 
Claim compensable 

Symptomatic worsening only, 334 
Termination issue, 475 

Claim not compensable 
Medical evidence insufficient, 14 
Misperception of events, 284 
Same condition, previously DCS'ed, 316 

Medical vs. lay testimony evidence, 14 
Relationship to physical injury claim 

Alcoholism, depression, 88 
Material contributing cause test, 462 
Suicide attempt, 88

Symptoms vs. pathological worsening, 334
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REMAND 
By Board

Disclosure of impeachment documents, 416 
Motion for, allowed

DCS challenged by SAIF, WCD, 344 
For independent medical exam, 144 
New diagnostic tests, 12Z 
Surgery reports, 353,452 

Motion for, denied
Evidence obtainable with "due diligence", 6,83,130,451,463 
No proof alleged evidence exists, 472
Record not improperly, incompletely developed, 65,130,328,427,451,463 

Motion for, generally
Evidence in support of, 345 
Overlap with new Request for Hearing, 506 
Time to consider, 345 

Referee's dismissal reversed, 325 
To reconstruct hearing record, 29 

By Court of Appeals 
Authority for (scope of), 575 
For further proceedings, 51,82,102,422,521 
For response from self-insured, 8 
Motion for, denial affirmed, 189 
Reversed Board 

In part, 356 
In whole

To accept claim, 51 
To determine fee, 550 
To determine penalties, fees, 357 
To determine PPD, 147 

By Supreme Court
Referee’s Order final by operation of law, 9 
To apply correct law, 574

REQUEST FOR HEARING (FILING)
D.O. appeal, compensabi1ity issue not final, 556 
Late filing issue, 79,389,407 
Order of Joinder: effect of, 538

REQUEST FOR,HEARING (PRACTICE AND PROCEDURE) 
Dismissal, Order of 

Abatement: requirements, 453
Affirmed, 5,427 
Reversed & remanded, 221 

Enforcement action, prior Referee's Order, 103 
Independent medical exam: motion to quash, 144 
IssueCannot be entertained after record closed, 463 
Offset, necessity of raising, 52 
Referee's authority, 291,463 
Specific, necessity of raising, 212 

Offer of proof 
Referee's role, 427

Reconsideration, referee's authority, 538 
Reopening of record post-hearing, 463 m
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REQUEST FOR BOARD REVIEW (FILING) 
Cross-Request 
Time to file, 70 

Dismissal 'of '
Interim Order (Referee's) not appealable, 
Order of Dismissal withdrawn, 467 
Untimely filing, 35,44^60 
Withdrawn, 305 

"Filing" defined, 296,305 
Final Order of Referee 

Necessity of, 46 
What constitutes, 453,454 

Motion to Dismiss 
Allowed

Abated order "republished 
No notice to all parties,

46

, not appealed, 
281,310,437

355
Referee's order, reconsidered; not abated, 454 

Refused
"Actual notice" to all parties, 84,332 
Filing defects timely rectified, 51 
Multiple orders, appeals, 385 
No appellant's brief filed, 289 
Timely filing, 40,296,453 

Premature, 36
Service (on Board or party)

On attorney is service on party, 299 
Time periods, computing, 296,305 
Unrepresented party, 310,437

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE)
Brief, filing

Late, not considered, 46,450 
Necessity of, 289
Pro se claimant; rules not adhered to, 83 
Service on all parties issue, 468 
Waiver of deadline, 125,134 

Closing argument transcription costs, 165,422 
Compensation pending appeal, 556 
Finality issue
Copies of Order not provided all parties, 52 
Reconsideration request after Order final, 71 
Request for fees more than 30 days 'after order, 386 

Issue
Compensability denial affirmed on Review/claims processing, 
Medically stationary date contested by both parties, 108 
Moot, 46,295
Not raised at hearing, 130,438 
Not raised by parties, 290 

Motion to abate referee's order, 345 
Motion to stay appeal pending other litigation, 182 
Penalty

Request for Review reasonable, 46 
Reconsideration Request 

Time for, 71,386
Vs. Petition for Judicial Review, 87,475 

Scope of review: all issues at hearing, 165

65
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REQUEST FOR REVIEW--COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 
Assessment of premium issue, 512 
Interim compensation: stay pending appeal, 546 
Motion to dismiss, 511,512Petition for Judicial Review/Request for Reconsideration, 87,475 
Petition for Review/Petition for Reconsideration, 555 
Scope of review: limited to instant case, 182

RES JUDICATA
See also: COLLATERAL ESTOPPEL
Back-up denial after litigation, 182 
Burden of proof, 137,322 
"Cause of action" discussed, 88,221 
No PPD awarded; bar to later claim, 559 
PPD award bar to later denial, 504 
Prior litigation
Aggravation claim not barred, 30
Denial issue raised but not decided, 137,322
Elements to establish issue "ripe", 88
Issue could have been litigated, 88
Issue not ripe, 521
"Necessarily included issues", 559
PPD issue, causation discussed, 559

RESPONSIBILITY CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
SAFETY VIOLATIONS

m

SETTLEMENTS & STIPULATIONS
As last arrangement of compensation, 73,76 
Attorney fee, responsibility case, 543 
Determination Order, setting first, 85 
Disputed Claim Settlement 

Aggravation claim
Effect on future rights, 150,431 
Partial denial/claims processing duty, 190 

As contract, 316 
Challengedby SAIF, WCD, 344 
Initial claim: effect on future rights, 150
Mental stress claims, successive, 316 
Partial denial

Effect on future rights, 353 
Partial denial/later responsibility litigation, 205 
Set aside issue, 431,552

Issues before both Hearings Division and Board, 334 
Third Party case 

Negotiations, 516
SUBJECT WORKERS See COVERAGE QUESTIONS
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#

SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES ' ,
Aggravation/new injury

Aggravation found, 36,121,337,339,407,497,543,550
Burden of proof, 407
Medical evidence in equipoise, 121
New body parts, second exposure: split responsibility, 121,205
New injury found, 31,166,200,224
Oregon/out-of-state

Claim denied out-of-state, 337 
Presumption, 36 ‘
Test

Independent contribution, 199,550
Independent contribution/material worsening, 31,36,121,339,407,491 

Wage subsidy agreement, injury during, 165 
Last injurious exposure rule 

As affirmative defense, 19 
Date of disability, 71,514 
Last exposure responsible, 19,71,376,514 
No employer responsible, 78,127 
One employer, multiple carriers: notice issue, 71Pre-existing condition not worsened, 127 '

Multiple accepted claims 
Burden of proof, 575 

- Generally, 575 
Responsibility cases 
Back-up denial, 212 
"Estoppel by conduct'
Joinder by Board's Own 
Penalties issue 

Refusal of .307 Order, 212 
Reimbursement between carriers 
Attorney fee issue, 368 
No .307 order, 314 

Split responsibility, 121,205 
Two claims: which responsible

defense.
Motion,

514
205

for PTD award, 297
Wage subsidy agreement, injury during, 165

m

TEMPORARY TOTAL DISABILITY 
See also: AGGRAVATION CLAIM
As "compensation", .103 
Entitlement (See- also: 

Medical verification 
Multiple conditions. 
Penalties

"Amounts then due"

AGGRAVATION CLAIM; 
requirement, 521 
not all compensable.

MOTION JURISDICTION)
33

discussed, 384 
Claimant's failure to cooperate, 118 
Confusing medical reports, 33 
Double recovery, 212 
No excuse for failure to pay, 58,384 
Pay pending appeal, 103 
Range of.penal ties, 354 
Refusalor delay, reasonable, 399 
Refusal or delay, unreasonable, 212,384,521 

SSI vs. retirement, 157
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Interim compensation (See also: AGGRAVATION CLAIM) '
Burden of proof, 327 
Definition

As "benefit" issue, 546 
"Compensation" question, 46,546 

Entitlement 
Double recovery, 212 
Elements to prove, 79 
Employer notice issue, 116,212 
Medical verification requirement, 361 
None where withdrawn from labor market, 287,361 
Stay pending appeal question, 546 
When working, 46 
Where claim not compensable, 321 

Inclusive dates, 354 
Penalty 

Awarded
Late payment, 354
Refusal to pay. Referee's order, 287,546

Rate
Calculation, 119,225 
Intent of parties, 37 
Overtime issue, 503 
Penalty issue, 37,58
Refusal to pay correctly as de facto denial, 294 
Regular employment vs. varying hours, wages, 370 

Termination
Penalties issue, 5,65,456 
Requirements for, 65,399 
Uni lateral
Claimant incarcerated, 5,456 
Claimant medically stationary, 103 
Erroneous assumption that payment was voluntary, 399 
Following litigation order, 65

%

THIRD PARTY CLAIMS 
Distribution issue, 39 
Insurer’s lien/expenditures 
Future expenditures, 516 
Independent medical exam, cost of, 471

TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS, FILING; REQUEST FOR HEARING
(FILING); REQUEST FOR BOARD REVIEW (FILING); REQUEST FOR 
REVIEW—COURTS

TORT ACTION 
See also: EXCLUSIVE REMEDY

VOCATIONAL REHABILITATION 
File closure

Pending alcohol treatment, 88

6
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CITATIONS TO COURT CASES 1987 
COURT CASE, CITATION- - - - -PAGE(S)
Adsitt V. Clairmont Water District, 79 Or App 1 (1986)--- 334
Sqnpac v. KTtchel, 73 Or App 132 (1985)--- 355,386
Aldrich v. SAIF, 71 Or App 168 (1984)--- 431,559
Alvarez v. Business Services, 72 Or App 524 (1985)--- 60,445,519
Amfac V. Ingram, 72 Or App 168 (1985)--- 336
Amos v_. SAIF, ,72 Or App 145 (1985)- - - - 508
Anderson v. Publishers Paper, 78 Or App 513 (1986)--- 14
Anderson v. SAIF, 79 Or App 345 (1986)- - - - 282
AnfilofieW v. SAIF, 52 Or App 127 (1981)--- 562
Aqui11on vf CNA Ins., 60 Or App 231 (1982)--- 306,535
Arndt v. National Appliance, 74 Or App 20 (1985)--- 535,544
■ffrq^aut v. King, 63 Or App 847 (1983)--- 60,84,281,296,299,305,310,332,

437
Armstrong v. SAIF, 67 Or App 498 (1984)--- 52 .. .
Bahler v. Mail-Well Envelope, 60 Or App 90 (1982)--- 8
BaHey, V. SAIF, 296 Or 41 (1983)--- 538
Barrett v. D & H Drywall, 300 Or 325 (1985)- - - - 205,357,535,574
Bauman v. SAIF, 295 Or 788 (1983)--- 88,148,182,199,212,237,328,341,374,

430,436,462,489,552,575 
Bell V, Hartman, 44 Or App 21 (1980)--- 105
Beneficiaries of McBroom v. Chamber of Comm., 77 Or App 700 (1986)-- 565
Boise Cascade v. Starbuck, 296 Or 238 (lM4)--- 199,376
Boldman v, Mt. Hood"CFemical, 288 Or 121 (1980)- - - - 39,529
Bono V. SAITT66 Or App”Y3F (1983)--- 46,103,546
Bono V. SAIF, 298 Or 410 (1984)--- 46,73,212,546
Bowers v. Mathis, 280 Or 367 (1977)... 524
FowlTn V. SAIF, 81 Or App 527 (1986). . . . 508
Bracke v. Baza'r, 78 Or App 128 (1986)--- 65
Bracke v. Baza'r, 293. Or 239 (1982)--- 19,514
Brech v. SAIF, 72 Or App 388 (1985)----346,418
Brown V. JeTd-Wen, 52 Or App 191 (1981)--- 445,519
Brown v. SAIF, 79 Or App 205 (1986)--- 116
BuTcFer vT^IF, 45 Or App 146 (1983)- - - - 277,346,418
Byers v. HarHyT 216 Or 42 (1959)--- 229
Cam V. Woolley Enterprises, 83 Or App 213 (1986)--- 137-
Calkins v. Westcraft Chair, 84 Or App 320 (1987)--- 423
Carney v. Guard PublisFing, 48 Or App 147 (1980)--- 184
Carr v. Allied Pi a tin gF 81 Or App 306 (1986)- - - - 3,30,88,137,463
Ceco Corp. v. Bailey, 71 Or App 782 (1985)--- 31,35
Chapman v. EBI, 83 Or App 518 (1987)--- 386
Citizens First Bank v. Intercontinental Express, 77 Or App 655 (1986)—529 
Clark V. Boise Cascade, 72 Or Ap~p 397"'(1985) —--346,418
Clayton v.Tnterpnse Electric, 82 Or 149 (1916)--- 229
Coastal Tarm Fupp1 y~~v.~HuT^erg, 84 Or App 282 (1987)--- 341
Colvin V. Industrial Indemnity, 83 Or App 73 (1986)--- 102
Compton V. Weyerhaeuser, 301 Or 641 (1986)--- 189
Condon v. City of Portland, 52 Or App 1043 (1981)--- 199
Conner v. Delon OldsmobiTe, 66 Or App 394 (1984)--- 221
Consolidated Freiqhtways v. Foushee, 78 Or App 509 (1986)--- 141,203,

399,431,497,550
Consolidated Freightways v. Poelwijk, 81 Or App 311 (1986)--- 3
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16,141,146,157,203,287,

Coombs V. SAIF, 39 Or App 293 (1979)--- 49
Cooper V. SAIF, 54 Or App 659 (1981)-----------541
Crowe V. JetT-Wen, 77 Or App 81 (1985)--- 42
Outright v. Weyerhaeuser, 299 Or 290 (1985)--- 5U9T4M,4§6,485
Davies v. Hanel Lumber Co., 67 Or App 35 (1984)--- 219,341

“Davison v. SAIF'SOV 7^ 541 (1986)--- 68,76,356.361,364,395,427
Day V. S & S~PTzza, 77 Or App 711 (1986)--- 60
Dean v. Exotic Veneers, 271 Or 188 (1975)--- 88
Dean v. SAIF, 72 Or App 16 (1985)- - - - 237
Deaton v. SAIF, 33 Or App 261 (1978)--- 559
Denton v. EBI, 67 Or App 339 (1984)--- 471,516
Destael v.“FTcolai Co., 80 Or App 596 (1986)--- 165,237,290,544,575
Dethlefs v. Hyster, 295 Or 298 (1983)--- 14,21,23,127,131,299,376,475,493,

500
Digby v. SAIF, 79 Or App 810 (1986)--- 133,295brefs V. TToTman Transfer, 130 Or 452 (1929)--- 229
Duckett V. STTIF, 79~'0r App 749 (1986)--- 353
r.W. Eldndge v. Becker, 73 Or App 631 (1985)--- 105
EBI V. Freschette, 71 Or App 526 (1984)--- 353
EBI V. ThomaV, 66 Or App 105 (1983)--- 85,212,282
Ebbtide Enterprises v. Tucker, 81 Or App 109 (1986)--- 575
Edward Hines Lumber v, Kephart, 81 Or App 43 (1986)--- 8,87ITwood y^ SAIF“, 298 Or 429 (1985)--- 475
Emerson v. HT Continental Baking, 45 Or App 1089 (1980)--- 346,418
Im^yT.~Adjustco, ^2 Or App 101 (1986)--- 147,415
Immons v. SAlF, 34 Or App 603 (1978)--- 297,418,544
Farmers~Tnsurance Group v. SAIF, 301 Or 612 (1986)--- 9,355,453,454
Fenn v. Parker Co'nstruction, 6 Or App 412 (1971)--- 105Ferris v~~WiTTamette Industries, 61 Or App 227 (1982)--- 376
Firkus v. Alder Creek Lumber, 48 Or App 251 (1978)--- 165
Fischer v. SAIF, 76 Or App 656 (1986)--- 453,454,475
FMC Corp. V, Liberty Mutual, 70 Or App 370 (1984)--- 376~^d V. SAIF, 7 Or App“ 549““(1972)--- 357,372
Torney v. Western States Plywood, 66 Or App 155 (1983)--- 26,46,52,88,135
Forney v. Western States’"PTywo^, 297 Or 628 (1984)--- 503
Fowler v. SAIF. 82 Or App“604 (1986)--- 297
Fra 1 jo V. Fre^ N. Bay News, 59 Or App 260 (1982)--- 49,147,167,323,446
F“rancoeur SAIF, 17 Or App 37 (1974)--- 559
Erasure V. Agnpac, 290 Or 99 (1980)--- 552
Fred Shearer & Sons v. Stern, 77 Or App 607 (1986)--- 212

-386
__ •341,366,404,449,500,521

Georgia-Pacific v. Awmiller, 64 Or App 56 (1983)--- 58
Get'tma~n~v. WF, 2STW 609 (1980)--- 9,297,311,346,399.418,544,574
Giltner v. Commodore Con. Carriers, 14 Or App 340 (1973)--- 529
FoTdenWest HoFes vT Hammett, 82 Or App 63 (1986)--- 31
Fbr'don H“. BaTT~v.' Wegon Erect. Co., 273 Or 179 (1975)--- 529
Graham v. Schnitzer Steel, 82 Or App 162 (1986)--- 52
Gregg v. SAIF, 81 Or App 395 (1986)--- 162,462,552

Gainer v. SAIF, 51 Or App 869 (1981) 
Garbutt v. SAIF, 297 Or 148 (1984)

m
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Groshonq v. Montgomery'Ward, 73 Or App 403 (1985)--- 159,316
Gwynn v. SAIF, 84 Or App 67 (1987)--- 108,141,211,391,399,431
HalTmaTIc Furniture v. SAIF, 81 Or App 316 (1986)--- 314
Hamlin V. Roseburg Lumber, 30 Or App 615 (1977)--- 416
Hammons v. Perini Corp., 43 Or App 299 (1979)--- 109
Hanna v. SAIF, 65 Or App 649 (1983)--- 49
Haret v. SAIF, 72 Or App 668 (1985)--- 209,399
HarrelT^v. Travelers Indemnity, 279 Or 199 (1977)--- 529
Hams V. Farmers Co-op Creamery, 53 Or App 618 (1981)-- t416
Harwell v.“Argonaut7T96 Or 505 (1984)---- 88,126,147,163,167,277,357,439,

463Hensel Phelps v. Mirich, 81 Or App 290 (1986)--- 31,35,42,119,121,339,406,
?97,550

Hoag V. Duraflake, 37 Or App 103 (1978)--- 197
Home Ins, v. EBI, 76 Or App 112 (1985)- - - - 199
Howard v. Foster Kleiser, 217 Or 516 (1958)--- 229 .
Howerton v. SAIF, 70 Or App 99 (1984)--- 88,126,277,357,439,463
Humphrey v. SAIF, 58 Or App 360 (1982)--- 9,219,341
Hutcheson v. Weyerhaeuser, 288 Or 51 (1979)--- 16,306,327,341,346,404,411---OT7^43---
Hutchinson v. Louisiana-Pacific, 81 Or. App 162 (1986)--- 32,73,88,125,135

2877319 ■ ■ :
Hutchinson v. Louisiana-Pacific, 67 Or App 577 (1984)--- 404 ’
IndustrfaT Indemnity v. Kearns, 70 Or App 583 (1984)--- 35,497,575
International Paper v. Turner, 84 Or App 248 (1987)--- 399
International Paper v. Wright, 80 Or App 444 (1986)--- 44,71,87,355,386,

3Q1 453 454 475 505Jackson v. SAIF.*7 Or App 109 (1971)- - - - 5,65,103,399,456
Jacobs V. Louisiana-Pacific, 59 Or App ■! (1982)--- 357,372,404-
James v. SAIE, 290 OF 343 (1981)--- 500
Jeld-Wen v. McGehee, 72 Or App 12 (1985)--- 212,237
Jeld-Wen v. Page, 73 Or App 136 (1985)--- 462
Johnson V. Spectra Physics, 77 Or App 1 (1985)- - - - 237
Johnson v. Spectra Physics, 303 Or 49 (1987)--- 462,489
Jones V. Cascade Wood Products, 21 Or App 86 (1975)--- 88,348
Jones V. Emmanuel Hospital, 280 Or !47 (1977)--- 116,203,287,321,354,546
Karr v. SAIF, 79 Or App 250 (1986)--- 16,157,287
Kassahn v. Publishers Paper, 76 Or App 105 (1985)--- 14,21,23,151,404,449

459,493,550Kepford v. Weyerhaeuser, 77 Or App 363 (1986)-----88,559
Kienow‘s Food Stores v. Lyster, 79 Or App 416 (1986)--- 122,451,463
Knapp V. City of NortTTBend, 83 Or App 350 (1987)--- 196
KociernFa v. SATT, 63 Or App 557 (1983)--- 462
Kolar v.~ B & C Contractors, 36 Or App 65 (1978)--- 524
Konell V. Konell, 48 Or App 551 (1980)^--- 562
Krajacic v. Blazing Orchards, 84 Or App 127 (1987)--- 399,555
Kuhn V. SAIF, 73 Or App 768 (1985)--- 559
Kytola V. Boise Cascade, 78 Or App 108 (1986)--- 410
Langston v. K-Mart, 56 Or App 709 (1982)--- 524
Leary v. Pacific Northwest Bell, 67 Or App 766 (1984)--- 284
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•237,328

14,366,376

•23

Lester v. Weyerhaeuser, 70 Or App 307 (1984)--- 58,287
Liberty Northwest Ins. v. Powers, 76 Or App 377 (1985)--
Likens V. SAIF, 56 Or App 498” (1982)... 546
LiTientTTal v. Kaufman, 239 Or 1 (1964)- - - - 529
Livesay v. "^IF, 55 Or App 390 (1981)--- 100
Lohr V. 'S^I'FTTS Or App 979 (1980)... 544
Marlow v. Dexter Wood Products, 47 Or App 811 (1980)--- 105
MaTtTn v. SAIF, 77^ App” 640" (1986)- - - - 519
McClendon v. Nabisco Brands, 77 Or App 412 (1986)--
McGarrah v. SAIF, 296 Or 145 (1983)- - - - 14,284,475
McGarry v. SAIF, 24 Or App 883 (1976)... 153,559
McGill V. SAIF, 81 Or App 210 (1986)--- 51,88,348
Metcalf V. Roessel, 255 Or 186 (1970)--- 229
Meyer v. SAIF, 71 Or App 371 (1984)--- 376
Meyers v. Staub, 201 Or 663 (1954)--- 229
Miller V. 'ge^ia-Pacific, 294 Or 750 (1983)--- 229
Miller v. Granite Construction, 28 Or App 473 (1977)-Miller v. MTTTerT 276“OfT3FTl976)- - - - 529
Mil Ter v. SAIF, 78 Or App 158 (1986)--- 73,85,125,212,287,290,319
MTTTTon v.“WF, 45 Or App 1097 (1980)- - - - 88,137,221,463
Miville V. SAIF, 76 Or App 603 (1985)--- 337
Moe V. Ceiling Systems, 44 Or App 429 (1980)--- 324,500
Morgan v. Stinson Lumber, 288 Or 595 (1980)--- 85
Morris v. Denny's, 53 Or App 863 (1981)--- 297,406Mt. Mazama~~Pl3^o^d v. Beattie, 62 Or App 355 (1983)-- ;-519
Nat'T7 Ta7m~Tns7~v. Scofield, 56 Or App 130 (1982)--- 42
Nelson v. Douglas Fir PTywood, 260 Or 53 (1971)--- 565
Nellon V. ^AIF,"78 Or App 75 (1986)... 225
Newell V. TayTor, 212 Or 522 (1958)--- 144
FoTTen v. SAIF, 23 Or App 420 (1975)... 84,296,299,305.332
Norqard v. Rawlinsons, 30 Or App 999 (1977)--- 521OhTlgV. FMC Marine/Rail Equip., 291 Or 586 (1981)--- 237
Owen V. SAIF, 77 Or App 368 (1986)- - - - 511
PaTge v. SAIF, 75 Or App 160 (1985) —-399
Parmer v. Plaid Pantry #54, 76 Or App 405 (1985)- - - - 6,452
^cTfic~Tiotor Trucking v. Yeager, 64 Or App 28 (1983)--- 311,418
Parker V. D.R.~Johnson rumber, 70 Or App 683 (1984)--- 328
Parker v. North Pacific Ins., 73 Or App 790 (1985)--- 328
Partridge 77~S]^IF, 57 Or~A^ 163 (1982)--- 462
Petersen v. SAlF, 78 Or App 167 (1986)--- 284
PetsTiow~v. Farm Bureau Ins., 76 Or App 563 (1985)--- 42,45,283,337,407,

461,469,485,514,550
Petshow V. Portland Bottling, 62 Or App 614 (1983)--- 430
PooTTV. SAIF, 69 Or App 503 (1984)-... 282
Price V. SAIF, 296 Or 311 (1984)- - - - - 237
ProHor vTTfflF, 68 Or App 333 (1984)--- 316
Retchless v. Laurel hurst Thriftway, 72 Or App 729 (1985)--- 212,575 ’
Reynaga v."Northwest Farm Bureau, 300 Or 255 (1985)--- 60,209
Richards v. Argonaut, 80 Or App 428 (1986)--- 33
Richardson v. National Fruit Canning, 84 Or App 427 (1987)--- 470
Roberts v. Gray's Crane & Rigging, 73 Or App 29 (1985)--- 529
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Rogers v. Weyerhaeuser, 82 Or App 46 (1986)- Rolier V. Weyerhaeuser, 67 Or App 583 (1984)
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_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ --1,190,361,504,556
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ScTiuTtzv. First Nat'1. "Bank of Portland, 220 Or 199 (1959)'
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Short V. SAIF, 79 Or App 423 (1986)--- 455
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Silsby V. SAIF, 39 Or App 555 (1979)-- —203,521
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526Somers v. SAIF, 77 Or App 259 (1986)--- 109,131,151,324,480
Spivey V. SAIF, 79 Or App 568 (1986)--- 73,116,125,287,319,439
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John D.~Treutzer, 36 Van Natta 285 (1984)--- 297,418
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Apri1 L. Martinez, 38 Van Natta 621 (1986)--- 334
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ORS 656.265(4)(a)------- 500
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ORS 656.278(1 )- - - - - - - 5,41,83,157,325,470,505
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ORS 656.278(3)- - - - - - - - 491,505,511
ORS 656.278(5)- - - - - - - - 5
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ORS 656.295(8)- - - - - 44,52,71,386,467,470,491,505
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Barry, Merle R., 86-03398 (3/87)
Beaudoin, Roland, 85-10858 etc. (3/87) 
Beeman, Rudolph A., 86-08337 (6/87) 
Beemer, Richard L., 86-03537 (5,6/87) 
Bentley, Alfred D., 86-05770 (6/87) 
Bettin, Clifford A., 85-12594 (3/87) 
Billings, Fredrick I., 85-09674 (3/87) 
Bilyeu, Virginia K., 85-14842 etc, (5/87) 
Blacklaw, Ronald L.,.86-01156 (2/87) 
Bland, Richard L., 85-08529 (6/87)
Blount, Joel D., 85-11919 (3/87)
Blum, Steven D., 85-00133 etc. (2/87) 
Bogle, James E., 85-12706 (3/87)
Boice, Court & D. Dawn, 85-14779 (3/87) 
Bolds, Isaac, Sr,, 86-07092 (5/87)
Bond, Beverly A., 85-10060 (6/87)
Bonner, Betty R.,, 85-10732 (6/87)
Borde (employers), 85-12441 (.5/87)
Borter, Larry D., 85-11362 etc. (3/87) 
Bostock, Velora M., 84-04612 (6/87)
Boyle, Richard A., 85-15071 (6/87)
Braley, Horace W., 86-00645 (3/87)
Brooks, Mina L., 85-14818 (6/87)
Brosig, Stephanie L., 85-13525 (5/87) 
Brown, Ben L., 86-04740 (5/87)
Bruno, Michael J., 85-09634 (1/87) 
Buehling, Virginia H., 85-08712 (4/87) 
Burleigh, Stephen A., 85-10062 (3/87) 
Burns, Anthony D., 85-09900 etc. (4/87) 
Bushman, Luke F., 84-01817 (4/87) 
Campbell, Herbert L., 85-12482 (3/87) 
Campbell, Howard E., 83-12155 (5/87) 
Carlon, Elma J., 86-07610 (6/87)
Carroll, John T., 85-10292 (3/87)
Chase, Mary K., 85-00384 (3/87)
Clark, Jeannie, 85-10576 (3/87)
Cogburn, Ola B., 86-01502 etc. (6/87) 
Cole, Richard W., 86-00590 (4/87) 
Coolbaugh, George D., 85-12929 (4/87) 
Cordrey, Gayle D,, 85-09713 (5/87) 
Cortez, Jesus E., 84-08413 (4/87)
Cosier, Robert G., 85-04916 (4/87)
Couch, Edwin L., 86-02784'etc. (6/87) 
Crabtree, Josh, 82-09086 (6/87)

Name, WCB Number (Month/Year)
Craig, Joan L., 86-04844 (5/87)- 
Crickette, Ada L., 86-05407 (6/87)
Crow, Lanny M., 85-07146 (1/87)
Crumley, Edward T., 85-12902 .(6/87)
Cudaback, Susan K., 85-04127 (6/87)
Cude, David L., 85-09746 (4/87> ' ■
Cummings, William F., 86-01859 etc. (4/87 
Cundiff, Martin D., 85-13989 (4/87)
Daniels, Wilbur R., 85-01675 (6/87)’
Davenport, Warren 85-09061 (3/87) 
Davis, Betty Lou, 85-11132 etc. (4/87) 
Davis, William D., 86-06476 (6/87)
Dawkins, Roland L., 85-11265 (4/87)
Decker, Thomas V., 86-05681 (4/87) 
Defilippis, Wayne C., 85-09603 (3/87)' 
Degraff, Clara J., 86-00138 (6/87) 
Dickerson, Loren E., 86-05637 (6/87) 
Dillard, LaDonna D., 85-11680 (4/87) 
■Doran, Dean T., 85-12793 (4/87)
Drews, Walter F. II, 85-12763 (3/87) '
Dvorak, Douglas K,, 85-10491 etc. (4/87) 
Elliott, Jubal, 85-12973 etc. (5/87) 
Endicott, Robert W., 85-05131 (4/87) 
Endsley, Gerald, 85-13448 (5/87)
Engen, Sharon C., 85-15192 etc. (6/87) 
Fair, Charles E., 85-11761 (3/87)
Fly, Dorothy M., 84-11957 (3/87)
Foss, Chad A., 85-11598 (3/87)
Frisbie, Barbara L., 85-14411 (4/87)
Funke, Tim W., 86-02307 (6/87)
Galar Enterprises, 85-12441 (5/87) 
Gallagher, Ruth F., 85-12992 (6/87) 
Galster, David L., 85-06949 (5/87)
Gatens, Lester W., 84-04437 (5,5/87) 
George, Lloyd E., 85-09083 (4/87)
Gibson, Michael L., 85-15518 (5/87)
Gill, William R., 86-03372’(1/87)
Glover, Stanley A., 85-14020 etc. (4/87) 
Goodell, Gloria E., 85-14683 (5/87)
Gould, Carolyn N., 84-13578 (3/87) 
Grasley, Ronald J., 85-06360 (4/87)
Gregg, Dolores R., 85-08251 (4/87) 
Guidoni, Joseph M., 86-08261 (6/87) 
Hamilton, Richard R., 85-06136 (6/87) 
Hardy, Michael, 84-04180 (5/87)
Harlan, Ray J., 85-15200 etc. (4/87) 
Hawes, Richard A,, 85-15798 (4/87)
Heartt, Luveta S., 85-10674 (5/87)
Hegge, Randy S., 85-12779 (6/87)
Henderson, Claude E,, 84-00464 (5/87) 
Henderson, Shelby F., 85-14573 etc. (6/87' Hendreson, Audrey, 84-00537 (5/87) 
Hernandez, Alberto C., 85-07238 (3/87)
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Heusser, Glade R., 85-12199 (5/87)
Hill, Buford (Bud) R., 86-00857 (6/87). 
Hill, Dallas E., 85-03483 etc. (4/87)
Hill, Richard A., 85-02167 (3/87)
Hitt, Marion M., 85-11270 (1/87)
Hodge, Wesley D., 85-09350 (6/87) 
Honeywell, Theressa A.,84-10571 etc.(3/87) 
Howard, Gerald C., 85-00560 (2/87)
Hubbard, Treva K., 85-09607 (1/87)
Hutton, Glen T., 85-12744 (5/87)
Hyde, James R., 85-13509 (5/87)
Hyser, Buddy W., 86-03895 (6/87)
James, Gregory E., 86-02941 (6/87)
Januik, Bonnie Lyn M., 85-12411 (6/87) 
Jaques, Dean C., 85-05270 (3/87)
Jeffers, Vickie L., 86-02232 (6/87) 
Johnson, James S., 85-13375 (6/87)
Johnson, Julie E., 85-08574 (6/87)
Johnson, Sharon M., 85-11452 (6/87) 
Johnson, Violet R., 84-03741 (5/87) 
Johnson, William P., 85-12441 (5/87) 
Johnstone, Troy A., 86-03586 (6/87)
Jones, Norma, 85-03474 (5/87)
Jordan, Donald L., 85-09429 (5/87)
Justus, John L., 85-14054 (4/87)
Kane, Robert J., 86-01495 (5/87)
Karpurk, Dennis R., 85-07027 (3/87) 
Karther, Richard, 85-06543 (3/87)
Keifer, Cynthia, 85-11366 (3/87)
Keller, Anatoli A., 87-06943 (5/87)
Kent, Hazel C., 85-10421 etc. (4/87) 
Kordon, Emil, 86-01089 (6/87)
Kraft, Paul, 86-00913 (5/87).
Land, Rose, 85-03952 (4/87)
Larson, Deborah K., 85-11726 (3/87) 
Lavender, Herbert W., 86-00144 (3/87) 
Lawrocki, Susanne D., 85-13789 (5/87) 
Lawson, David B., 84-10908 (6/87)
Layman, Paulette, employer (3/31)
LeClair, James R., 85-12460 (6/87)
Leland, Layton B., 86-00681 (4/87)
Lemons, Dennis F., 85-07404 (5/87)
Lewis, Robert E.,' 85-10798 (4/87) 
Littleton, Robert S., 85-04258 (6/87) 
Lund, Kathryn E., 84-13179 etc. (4/87) 
MacFawn, Coburn I., 85-09837 (4/87) 
Mageske, Annette K., 84-13399 (5/87) 
Maine, Keith M., 85-15171 (4/87)
Marino, James J., 86-01686 etc. (4/87) 
Mark, Denton C., 85-14280 etc. (4/87) 
Martin, Judy M., 85-15894 (4/87)
Mauch, Jean, 84-03133 (5/87)
Maurer, Lauren D., 85-07106 (4/87) 
McArtor, Timothy L., 86-07763 (5/87) 
McCabe, Donald L., 85-10738 etc. (2/87) 
McJunkin, Eldon L., 84-10791 (3/87)

Name, WCB Number (Month/Year)

McKenzie, James L., 84-05784 (5/87)
Mellin, Don B., 86-06467 (6/87)
Miner, Henry C., 86-03195 (6/87) • 
Mitchell, Karl E., 86-01597 etc. (6/87) 
Mock, Wallace W., 85-14684 (6/87) 
Montgomery, Robert, 85-10101 etc. (2,3/87) 
Moore, Richard A., 86-00561 (4/87)
Moore, Robert L., 85-12011 (3/87)
Moore, William H., 86-04063 (4/87)
Morilon, Lowell K., 86-04394 (4/87)
Morrow, William R., 85-08587 (3/87)
Morse, Earl E., 85-14823 (5/87) .
Morton, Claude A., 84-10222 (5/87) 
Muchmore, Karen L., 85-11475 (6/87)
Nasery, Rabia S., 85-13312 etc. (2/87) 
Newman, Kenneth, 85-08311 (4/87)
Nguyen, Kim Van, 85-13392 (6/87)
Nicholson, Robert J., 85-06159,(6/87) 
Noonkester, Randy A., 85-13902 (4/87) 
Norton, Barbara L., 86-05832 etc. (5/87) 
Nutt, Brenda J., 84-04441 (4/87)
Olson, John S., 86-03884 (4/87)
Ostrander, Thomas J., 85-12424 (4/87)
Owen, Marilyn D., 85-13072 etc. (5/87) 
Owens, Jimmy D., 85-11278 (4/87)
Owsley (Karbonski), Sheila,85-13054 (6/87) 
Parr, Chester W., 85-15247 etc. (1/87) 
Paschelke, John L., 86-01292 (5/87) 
Patterson, Michael R., 85-10700 (4/87)
Peck, Earl F., 85-13729 (4/87)
Perry, Cleo F., 85-07195 (4/87)
Perry, Glenn L., 82-10387 etc. (5/87) 
Peterson, James, 86-00341 (6/87)
Peterson, Janice E., 85-14668 (4/87)
Phelps, Robert J., 83-04150 (4/87) 
Phetteplace, Robert C., 85-15446 (3/87) 
Phillips, Gilbert F., 86-07281 (1/87) 
Phillips, James M., 85-10622 (4/87) 
Phillips, Wyatt E., 85-05341 (4/87)
Porter, Deborah A., 85-03334 (2/87)
Ramirez, Miguel A., 86-08067 etc. (6/87) 
Razo, Christobal M., 86-02323 etc. (5/87) 
Reeck, Randall W., 86-08407 (5/87)
Rehwalt, Daniel W., 85-08035 etc. (5,6/87) 
Richey, Donald P., 86-06452 (4/87)
Ritz, Henry P., 85-12593 (4/87)
Roark, James E., 84-02490 (5/87)
Robinson, Jo C., 86-04099 etc. (6/87) 
Rogers, Stephen A., 86-01028 (4/87) 
Rossback, Norman H., 84-13504 (6/87) 
Russell, Earl A., 86-04755 (5/87)
Salyers, James R., 85-15982 (3/87)
Sanmann, Elaine R., 85-13259 (6/87)
Sauceda, Maria N., 83-08687 (2/87)
Schulz, Dallas L., 85-13433 (5/87)
Schweitz, Shirley A., 85-08480 (4/87)

Name, WCB Number (Month/Year)
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Scott, Henry L., 84-10599 (4/87)
Sell, M-ichael A., 85-10498 (3/87) 
Senters, Dale E., 84-10736 (6/87) 
Settell, Clayton L., 86-01009 (4/87) 
Simmons, Greg S., 85-13647 etc. (5/87) 
Simpson, Linda, 86r01360 etc. (4,5/87) 
Sims, Marvin L., 84-13313 (2/87)
Slater, Norman, 85-14779 (3/87)
Slick, Daniel E., 85-16097 (5/87)
Smith, Nevy E., 83-03240 (3/87)
Smith, Raynond G., Jr., 85-11849. (5/87) 
Smith, Robert E., 85-12546 (5/87)
Smith, Vonda K., 86-00736 etc. (6/87) 
Sorlie, Jodene A., 86-03924 (6/87) 
Spencer, Ronald E., 85-15331 (4/87) 
Stafford, Donna M., 86-02374 (6/87) 
Starr, Treva A., 85-14035 (6/87)
States, Connie M., 86-03926 etc. (5/87) 
Stephens, William W., 86-04462 (3/87) 
Stickroth, Peggy A., 85-15036 (4/87) 
Stowe, Steve C., 85-14812 (4/87) 
Strickland, Michael, 85-04776 (4/87) 
Strong, Dorothy H.',-84-13576 (1/87) 
Swanson, Harry L., 85-15386 (5/87) 
Tadlock, Mary L., 85-08068 (3/87)
Taylor, Mary K., 86-07383 (5/87)
Thomas, Michael R.,. 85-05564 (4/87) 
Thompson, Bernard S., 85-13004 (6/87) 
Thompson, Ernest E., 85-07828 (3,4/87) 
Thorn, Thomas, 85-14940 (6/87)
Thornburg, Linda M., 85-05129 (4/87) 
Tolson, Richard R., 85-05324 (5/87) 
Tompkins, Lynette HI, 84-12109 (3/87) 
Tracy, Glenn, 85-13394 etc. (4/87)
Tran, Russell G., 85-07037 (5/87)
Trebes, Thomas W., 85-11526 (5/87) 
Trevino, Juanita R., 84-09490 (5/87) 
Turner, Nancy E., 85-13919 (5/87)
Turpin, Larry L., 85-07971 (2/87) 
Vincent, Sharrone S., 85-01985 (4/87) 
Wade, Fay W., 85-13030 (5/87)
Ware, Katie M., 85-11527 (4/87)
Warren, Irene A., 85-10404 (6/87)
West, Elsie J., 85-09518 (4/87)
Westphal, David W., 84-03883 etc. (5/87) 
White, Daniel D., 86-05343 (4/87)
White, Donna J., 86-05604 (5/87)
Whitney, Harry C., 85-01078 (2/87) 
Williams, Bonita J., 86-03383 (6/87) 
Willie, Beverly J,, 86-01927 (6/87) 
Wilson, Peggy, 85-08257 (4/87)
Winegar, Jeffrey L., 85-11550 (3/87) 
Wolever, Arlene F., 85-11460 (3/87)
Wood, Michael G., 85-15746 (4/87) 
Woodbury, Ola F., 86-02262 etc. (3/87) 
Wyckoff, Robert R., 84-07453 (6/87)

Name, WCB Number (Month/Year)
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The following decisions under Own Motion Jurisdiction are not published in this 
volume. They may be ordered from the Workers' Compensation Board using the 
numbers provided.

OWN MOTION JURISDICTION 1987
Name, WCB Number (Month/Year)
Abbott, Don L., 87-0216M (4/87)
Abraham, Alfred C., 86-0664M (2/87) 
Adams, Finis 0., 85-0419M (1/87)
Adams, Logan A., 87-0252M (6/87)
Alan H. McMullen, 87-0005M (1/87) 
Alderman, Herb L., 86-0199M (3/87) 
Aldous, Edward, 86-0390M (2/87)
Alfano, Tony E., 87-0237M (6/87)
Allen, Joseph C., 86-0263M (3/87)
Allen, Wendy S., 86-0451M (3/87) 
Allwander, Charles H., 86-0655M (2/87) 
Anderson, David W., 86-0470M (2,2/87) 
Anderson, Don L., 86-0330M (5/87) 
Anderson, Joseph A., 83-0160M (3/87) 
Andrade. Albert Y., 87-0084M (2/87) 
Antonio, Audrey Burton, 87-0279M (6/87) 
Armstrong, John S., 86-0671M (2/87) 
Arrant, Leonard, 87-0233M (4/87)
Arroyo, Sam R., 86-0649M (2/87)
Ash, John A,, 87-0364M (6/87)
Atkins, Dale E., 87-0238M (4/87) 
Baalman, Nicholas A., 87-0315M (6/87) 
Bailey, Claude, 85-0030M (6/87)
Baker, Anthony, 87-0041M (1,2/87)
Baker. Barbara E.. 86-0045M (1/87) 
Baker, Howard A., 87-0293M (5/87)
Baker, Steven, 87-0200M (4/87)
Baldwin, Raymond L., 87-0034M (3/87) 
Ball. John A., 86-0630M (1/87)
Bailer, Debra A., 86-0543M (2/87)
Bangs, Jim, 87-0038M (4/87) 
Barnes-Lentz, Mildred, 86-0071M (5/87) 
Barnett, Tom L., 85-0038M (1/87) 
Beavers, Clyde, 87-0012M etc. (1/87) 
Belle, Anna R., 87-0027M (6/87)
Bender, Wilma S., 86-0567M (5/87) 
Bennett, Linda L., 86-0243M (6/87) 
Bennett, Ronald E., 84-0109M (6/87) 
Benton, James E., 87-0228M (5/87) 
Berger, Carl P., 87-0017M (1,2/87)
Bias, Richard L., 86-0708M (5/87)
Bigby, George S., 87-0254M (5/87) 
Bigelow, Grant W., 87-0327M (6/87) 
Bigsby, Barbara, 86-0368M (3/87) 
Billings, Gerald L., 87-0325M (6/87) 
Billups, Terry L., 85-0271M (2/87) 
Billups, Terry L., 85-0271M (6/87) 
Birchmier, Douglas, 87-0026M (1/87) 
Bishop, Monica, 87-0168M (3/87)
Bittner, Edward A.. 86-0668M (2/87)
Blacketer, Kenneth R., 87-0135M (4/87) 
Blair, Joyce D,, 87-0310M (6/87) 
Blakely, Bobbie J., 85-0177M (2/87)

Name, WCB Number (Month/Year)
Blakely, Randy L., 86-0455M (5/87)
Blank, Michael T., 86-0548M (3,3/87) 
Blaylock, James S., 87-0053M (2/87) 
Booher, Raymond C., 87-0129M (6/87)
Booth, Larry A., 86-0408M (6/87)
Booth, Stephen B., 87-0235M (4/87) 
Borkowski, Kenneth R., 86-0583M (4/87) 
Boyce, Lloyd C.. Jr., 84-0242M (3/87) 
Boyd, Danny L., 87-0142M (3/87) 
Brakefield, Juanita J., 85-0143M (6/87) 
Braun, Donald J., 87-0196M (5/87) 
Breazeale, Jerry W., 86-0452M (3,3/87) 
Bridges, Velton L., 81-0049M (5/87) 
Brieger, Donald N., 85-0252M (2/87) 
Brookshire, JoyJ., 86-0689M • (2/87) 
Broughton, Emmett, 87-0167M (5/87)
Brown, Charles E.. 86-0637M (2/87) ’ 
Brown, Dorothy, 87-0224M (4,5/87)
Brown, Gary 0., 84-0266M (2/87)
Brown, Robert W., 87-0143M (3/87)
Brown, Roger T., 87-0130M (5/87)
Buchanan, Patrick L., 86-0278M (4/87)
Buck, Nicholas J., 83-0296M (5/87)
Bunch, Shirley A., 86-0140M (1/87)
Burgess, Curtis A., 86-0677M (6/87)
Burres, Joseph L., 86-0614M (1/87)
Bush, Daniel L., 87-0043M (1/87)
Bush, Ernest M., 87-0333M (6/87)
Cady, Clare, 87-0225M (6/87)
Cady, Lester F., 87-0123M (4/87)
Calkins, Charles R., 85-0127M (1/87) 
Cambron, Connell R., 86-0703M (1/87) 
Cameron, Scott L., 87-0076M (3/87)
Carr, lola P., 86-0706M (3,5/87)
Carrier, Glen A., 86-0701M (1.5/87) 
Carroll. Eldon L., 86-0078M (2,5/87) 
Carter, Donald C., 86-0482M (1,6/87) 
Carter, Dorothy R., 87-0060M (3/87)
Casey, Georgia, 87-0113M (2/87)
Castle, Melvin 0., 84-0267M (3/87) •
Catto, Dale E., 87-0182M (3/87)
Cerkoney, Patricia J., 86-0099M (3/87) 
Chambers, Lester R., 86-0667M (2/87) 
Chandler-Tawney, Theda M., 87-0031M (1/87) 
Chaney, Orvel L., 87-0290M (5/87)
Childers, Larry L., 86-0611M (6/87)
Choi, Sook Ja, 86-0300M (1/87)
Clark, Bobby R., 87-0057M (1,3/87) 
Claussen, Karen, 86-0549M (1,2,3/87) ■ 
Coats, Thomas R., 87-0242M (4/87)
Cobb, Vernon G., 86-0529M (1/87)
Coen, Daniel E., 85-0532M (3/87)
Collins, Donna L., 85-0154M (5/87)
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Name, WCB Number (Month/Year)

Comer, Sandra L., 87-0112M (2/87) 
Connary, Harold David, 87-0229M (4/87) 
Cooper, Kathryn, 87-OOllM (3/87).
Cooper, Leo, 84-0035M etc. (6,6/87) 
Copher, Edwin L., 86-0669M (3/87) 
Cornett, Marvin, 85-0601M (6/87)
Cottam, Linda H., 86-0697M (2/87)
Cox, Georgia, 87-0067M (4/87)
Cox, Joseph L., 86-0141M (3/87)
Crawford, Richard, 87-0324M (6/87) 
Crossley, William F., 84-0533M (3/87) 
Cummins, Mary Jo, 87-0096M (2/87) 
Cutsforth, Barbara J., 87-0052M (1/87) 
Dale, William J., 87-0029M (2/87) 
Danielson, James L., 87-0259M (5/87) 
Darby, Lena R., 87-0039M (3/87)
Davidson, Robert A., 87-0188M (4/87) 
Davis, Craig J., 87-0178M (3/87)
Davis, Ivan, 87-0146M (4/87)
Dawley, Frank, 87-0218M (4/87)
Dees, Glenn R., 86-0410M (3,4/87)
Diaz, Barbara A., 87*0154M (3/87) 
Dilworth, William C., 85-0050M (3,5/87) 
Dobson, Dennis A., 87-0213M (4/87) 
Doggett, Kenneth M., 86-0590M (1/87)- 
Dorsey, Terry E., 84-0372M (3/87) 
Douglass, Paul, 87-0285M (6/87)
Dove, Jean L., 87-0082M (3/87)
Dowell, Carol Ann, 85-0258M (5/87)
Dugan, Timothy, 86-0662M (6/87) 
Dusenberry, Sam A., 87-0087M (2/87) 
Early, Robert F., 87-0338M (6/87)
Ehly, Ronald R., 86-0089M (1/87)
Elkins, Garry, 87-0302M (5/87)
Elliott, Norma J., 87-0021M (1,2/87) 
Ellis, Loretta M., 87-0044M (1/87) 
English, Carroll D., 87-0205M (6/87) 
English, James C., 87-0160M.(3/87)
Evans, Arnold "Gene", 86-0385M (1/87) 
Fake, Theodore M., 85*0495M (1/87) 
Farrens, Gerald R., 87-0289M (5/87) 
Faughn, Darrell, 86-0551M (3,4/87) 
Felton, Roxy Dean, 87-0071M (3/87) 
Firestone, James M., 86-0403M (1/87) 
Fisher, Glenn, 87-0214M (4/87)
Fisher, Richard N., 87-0278M (5/87)
Fix, Paul D., 86-0617M (2/87)
Fix, Paul D., 86-0617M (6/87)
Flescher, Benjamin R., 86-0573M (1/87) 
Fletcher, O.C., 86-0679M (2/87)
Flory, Hazel P., 87-0230M (4/87)
Foltz, Doyle C., 84-0148M (6/87)
Folwick, Marty R., 87-0173M (5/87) 
Fortenberry, Phillip G., 86-0541M (4/87) 
Fourier, Shirley L., 86-0279M (1/87) 
Frame, Earl F., 86-0650M (1/87)

France, Roger G., 85-0310M (3/87) 
Franke, Donald M., 86-009,7M (4/87) 
Frazier, Ather, 87-0291M (5/87) 
Frederick, Carl J., 86-0684M (4/87) 
Freimuth, Leslie, 87-0222M '(5/87) 
Fruichantie, Jerry, 87-0025M (2/87) 
Fuestman, Beatrice, 87r0317M (6/87) 
Funk, William, 8730227M (4/87) '
Gall, Teresa A., 87-0189M (4/87) Gardner, Leland R., 86-0249M (4/87)' 
Garrison, Dale A., 86-0515M (3/87) 
Gaspard, Joy J., 87-0056M (1/87)
Gatens, Lester W.,‘86-0461M (.5/87) 
Gates, David E., 87-0239M (4/87)
Gay, Lloyd, 87-0202M (6/87)
Gay, Walter, 86-0130M (5/87) '
Geenty, Richard T., 83-0313M (4/87) 
Gentry, Wayne N., 85-0347M (1/87) . 
Geving, Snowden A., 87-0090M (4/87) 
Giesbrecht, Robin, 86-0699M (2/87) 
Gifford, Elizabeth, 86-0353M (3/87) 
Gilkey, Arlene, 87-0255M (5,6/87) 
Gilman, Charles A., 86-0251M (1/87)
Gilman, Charles A., 86-0251M '(6/87)
Gimlin, Rick L., 87-0138M (3/87) 
Giorgetti, Rudy L., 87-0207M (4/87)
Gipson, DeWayne P., 85-0537M (5/87)
Glazier, Leonard R., 86-0531M (1/87) 
Glover, Berenice C., 87-0119M (3/87) 
Gordineer, Harley J., 87-0336M (6/87) 
Gower, Earl C., 86-0381M (3/87)
Graham, Johnnie T., 87-0133M (4/87) 
Grant, Maxine, 87-0023M (2/87)
Gregg (Freeman), Laurie, 87-0180M (3/87 
Gregory, Daniel G., 85-0407M (5/87) . 
Grendler, Jean M., 86-0303M (1/87) 
Griswold, Debra,-85-0579M (4/87)- 
Grover, Leroy J., 87-0081M (2/87) 
Gruber, Larry, 87-0262M (5/87)
Guerci, Elizabeth, 87-0069M (3/87) 
Guernsey, Craig H., 86-0672M (1/87) 
Guerrette, Patsy J., 85-0658M . (3/87) 
Gunn, Steven C., 86-0222M (1/87) 
Gutierrez, Santos, 87-0116M (2/87.) 
Gymkowski, Joseph, Jr., 87-0282M (5/87) 
Hager, James J., 87-0077M (2/87) ' 
Halter, Paula, 87-0094M (2/87)
Hancock, Jancy K., 87-0152M (6/87) 
Hancock, Lee R., 86t0525M (1/87)
Hanson, Craig R., 86-0535M (1,1/87) 
Hanson, David A., 87-0093M (2,4/87) 
Hardenbrook, James M., 86-0434M (1/87) 
Harris, Jack G., 86-0060M (3/87)
Harris, John, 87-0078M (2/87)
Harris, Paul A., 87-0047M (3/87)
Harris, Rex A., 86-0606M (2/87)

Name, WCB Number (Month/Year)
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Hawkins. John H., 87-0158M (4/87)
Hayes, Larry L., 85-0393M etc, (3/87) 
Hegele, Charles G., 87-0109M (6/87) 
Heggstrom, Charles E., 86-0259M (1/87) 
Heilman, Robert L., 87-0194M (4/87) 
Hendrick, David W., 87-0018M (2/87) 
Hendricks, James, 86-0640M (5/87) 
Hendrickson, Shirley, 86-0169M (3/87) 
Hendrix, Calvin K., 86-0050M (4/87)
Herron, James M., 86-0466M (1/87)
Hibbs. Wallace, 87-0220M (5/87)
Hickman, Donald, 87-0147M (4/87)
Higa, Harold T., 86-0711M (1/87)
Hill. David, 87-OOOlM (5/87)
Hill, Raymond D., 87-0051M (1,4/87)
Hilton, Alice L., 87-0132M (3/87)
Hinton, Larry A., 86-0695M (6/87)
Hissner Graham, Shirley A.,87-0166M (3/87) 
Hoiting, Lawrence H., 85-0594M (2/87) 
Holland, Walter, 86-0354M (4/87)
Holloway, James N., 86-0603M (2/87)
Holman, David R., 86-0437M (6/87)
Holme, Marie, 86-0131M (2/87)
Holmes, Loren D., 87-0176M (5/87) 
Holmstrom, Paul, 87-0155M (3/87)
Howard, Richard H., 81-0252M (5/87)
Howlan, Larry E., 87-0221M (4/87)
Hubbard, Edward, 86-0431M (2/87)
Huck, Brett W., 87-0049M (5/87)
Hudspeth, William R., 86-0710M (1/87) 
Huffman. Milford W.. 84-0461M (3/87)
Huffman, Milford W., 84-0461M (5/87)
Hunter, David 0., 86-0218M (3/87)
Hurley, Garold L., 86-0628M (2/87)
Hurley, Garold L., 86-0628M (3/87)
Hurt, Louise, 87-0085M (3/87)
Jackson, Margarite, 84-0256M (6/87) 
Jackson, Robert, 87-0185M (4/87)
Jacobe, Joyce A,, 87-0211M (4/87)
Jacobson, Bert N., 85-0648M (1/87) 
Jacobson, Bert N., 85-0648M (6/87) 
Jaramillo, Richard J., 87-0261M (6/87) 
Jensen, Leonard J., 86-0694M (3,4/87) 
Johnson, Clayton W., 87-0241M (4,5/87)
Johnson, Frances L., 87-0046M (1/87)
Johnstone, Michael C., 86-0707M (4,6/87) 
Jones, Charles C., 86-0576M (1/87)
Jones, Dennis J., 86-0651M (1/87)
Jordan, George W., 87-0131M (5/87)
Joseph, Elaine T., 87-0103M (4/87) 
Katzberg, Ronald L., 86-0272M (5/87)
Kay, Leonard D., 87-0223M (6/87)
Kellogg, Lawrence L., 86-0607M (1/87) 
Kelly, Jack L., 87-0114M (5/87)
Kelly, Robert W., 86-0561M (1/87)
Kelly, Roy E., 86-0321M (1/87)

Name, WCB Number (Month/Year)

Kendrick, John C., 86-0370M (4/87) 
Kennedy. Robert E., 86-0629M (1/87) 
Kester, Clifford L., 86-0102M 
Kinaman, Jerry W., 85-0078M (6/87)
King, Edna L., 86-0574M (1/87)
King. Walter F., Jr., 86-0425M (2/87) 
Klein, Larry, 87-0028M (2,2/87)
Kociemba, Leroy A. (6,6/87)
Koehler, Audrey, 87-0175M (3/87)
Koenig, Phillip D., 87-0232M (4/87)
Koho, Kay E. (Tucker), 87-0157M (3,4/87) 
Kundelius, Anthony, 87-0301M (6/87) 
Labahn, Arthur J., 85-0334M (3/87) 
Landers, Arthur W., 86-0402M (2,6/87) , 
Laney, Walter, 84-0185M (6/87)
Lang, Terry L., 84-0434M (4/87)
Langton, Thomas L., 87-0102M (4/87)
Lanz, Ray J., 86-0506M (5/87)
Larson, Frank E., 86-0686M (1/87)
Larson, Leonard, Jr., 86-0398M (1/87) 
Lauritsen, Kerry L., 86-0570M (1,6/87) 
Laxson, Lindsay B., 87-0177M (3/87) 
Leach. Jack E.. 87-0219M (5/87)
LeClaire, Nelson T., 86-0545M (6/87) 
LeClaire, Nelson, 86>0545M (3/87)
Lehn, Randall W., 86-0145M (5/87) 
Lehnherr, John, 86-0676M (5,6/87)
Leigh, Kenneth, 86-0233M (4/87)
Leighton, James W., 86-0340M (1/87) 
Leonetti, Gregg J., 87-0198M (4,4/87) 
Lesh, Lynn, 86-0624M (1/87)
Lichau, James W., 86-0538M (2/87) 
Lindberg, Darylene M., 86-0366M (1/87) 
Little, Larry L.. 87-0361M (6/87) 
Littleton, Richard, 87-0145M (3/87) 
Lofton, Calvin. 85-0663M (3/87)
Lomas, Michael H., 87-0319M (6/87) 
Loudon, Joanne L., 86-0642M (1,6/87) 
Louvring, Gordon E., 87-0343M (6/87) . 
Lucas, Craig M., 85-0643M (4/87)
Lucky, Gary D,, 87-0015M (3,6/87)
Lundy, Clyde D., 87-0156M (3,5/87)
Lutes, Stephen G., 87-0201M (4/87)
Lyons, Charles G., 86-0133M (2/87) 
Madigan, John B., 87-0006M (1/87)
Malar, Shirley E., 87-0070M (5/87) 
Mandzij, Della, 87-0121M (3/87)
Marsh, Bruce A., 86-0356M (2/87) 
Marshall, Edward F., 86-0682M (2/87) 
Martin, Niel P., 86-0620M (3/87) 
Martinez, Armando, 86-0252M (2/87) 
Mathes, Patsy, 87-0024M (3/87)
Matson, Patricia E., 86-0619M (1/87) 
Matthews, Ned, 87-0126M (3/87)
Maupin, Eddy V.. 87-0122M (6/87)
May, George R., 87-0136M (6/87)

Name, WCB Number (Month/YearJ
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Name,- WCB Number (Month/Year

McAlister, J.D., 86-0388M (2/87) 
McAlister, J.D., 86-0388M (6/87) 
McClaurin, Jenevieve, 86-0395M (3/87) 
McCormick, Kathy B., 87-0144M (3/87) 
McCready, Mary, 87-0344M (6/87)
McFadden, Janies H., 87-0359M (6/87) 
McGhee, William W., 87*0079M (3/87) 
McGill, Harvey, 87-0263M (5/87)
McGrory, A. Brendan, 85-0551M (1,4/87) 
McKay, Candy K., 87-0273M (5/87) 
McKenney, Robert G., 87-0097M (3/87) 
Meadors, Shuler M., 87-0151M (5/87)
Meek, Joseph L., 86-0663M (1/87) 
Meeuwsen, Christiana H., 86-0039M (2/87) 
Mercier, Darrel L., 87-0179M (4,5/87) 
Merrill, Sally, 86-0469M (3/87)
Messer, George R., 86-0692M (2/87)
Meyer, Robert, 86-0305M (3/87)
Michael, Vernon, 81-0201M (6/87)
Miller, Beverly L., 87-0236M (5/87) 
Miller, David R., 87-0204M (5/87)
Miller, Delbert J., 87-0064M (1/87) 
Miller, Donald K., 85-0033M (6/87) 
Miller, George Irving, 87-0217M (5/87) 
Miller, Harry M., 87-0105M (4,6/87) 
Miller, Mildred P., 86-0705M (3/87) 
Miller, Steven D., 85-OOlOM (6/87)
Mills, Dennis, 87-0030M (1,6/87) 
Mitchell, Karl E., 86-0064M (3/87) 
Mitchell, Karl E., 86-0064M (6/87) 
Modaff, George A., 86-0304M (1/87) 
Monroe, Jack G., 86-0327M (5/87)
Moore, Clayton, 85-0549M (5/87)
Moore, Jack D., 86-0609M (1/87)
Morley, Ralph W., 86-0638M (2/87)
Morris, Clifton G., 86-0601M (2,5/87) 
Morrison, Howard E., 87-0124M (6/87) 
Muir, Michael, 87-0150M (4/87)
Mullen, Lois, 87-0299M (6/87)
Murphey, Charles E., 85-0217M (6/87) 
Murphy, Darreld R., 87-0148M (4/87) 
Mustoe, Erwin R., 83-0388M (3/87)
Neal, James W,, 86-0462M (1/87)
Neault, Marji M., 87-0190M (5/87)
Nelson, Mary E., 86-0652M (2/87) 
Newingham, Donald F., 87-0091M (4/87) 
Newkirk, Ellena D., 87-0098M (3/87) 
Noggle, Richard, 87-0073M (6/87) 
Norrander, Ralph H., 87-0007M (1/87) 
Nunez, Gary G., 86-0685M (1/86)
O'Keefe, Daniel, 86-0474M (2/87)
Oiler, Jimmie D., Jr., 86-0505M (3/87) 
Oland, Delmar, 87-0037M (1/87)
Oliver, J.C., 87-0055M (1,5/87)
Olson, Allan D., 84-0161M (5/87)Olson, Robert 0., 85«0297M (5/87)

Osborn, Rachel B., 85-0465M (6/87) 
Ownby, Laurena, 84-0324M (6/87)
Pace, Lynda R., 87-0323M (6/87) 
Palomo, Victor, 86-0621M (2/87) 
Parker, Lee Roy, 87-0065M (3/87) 
Parks, Delbert W., 87-0313M (5/87) 
Parr, Robert A., 87-0165M,(4/87) 
Parrish, Delano C., 87-0159M (3/87) 
Partida, Frank, 86-0623M (5/87) 
Passmore, George G., 87-0345M (6/87) 
Patterson, Archie B., 84-0285M (5/87) 
Peabody, Rick B., 86-0704M (1/87) 
Peacock, James, 87-0062M (2,3,4/87) 
Pedersen, Robert D., 87-0193M (5/87) 
Peterson, Leonard, 87-0066M (3/87) 
Pfau, Peter A., 86-0594M (3/87) 
Pfleuger, Becky, 86-0593M (4/87)- 
Pinkham, Berkley Joe, 86-0625M (3/87) 
Pitts, Carl D., S6-0508M (2,4/87) 
Poelwijk, James, 86-0627M (5,5/87) 
Porter, Darrell, 86-0661M (6/87) 
Porter, Harris H., 87-0244M (5/87) 
Powell, James H., 87-0045M (1/87). 
Prian, Joseph D., 86-0372M (1/87) 
Prian, Joseph D,, 86-0372M (3/87) 
Priddy, Vernon D., 87-0137M (3/87) 
Queerer, Gary, 86-0646M (1,3/87) 
Quimby, David, 85-0565M (2/87) 
Rackley. Gene, 86-0690M (3/87) 
Ragland, Johnny, 86-0277M (3/87) 
Randahl, Keith D., 86-0236M (1/87) 
Randall, Grace M., 87-0016M (6/87) 
Randall, Lindi G., 87-0268M (5/87) 
Rautenberg, Larry L., 85-0205M (1/87) 
Ray, Esther B., 86»0287M (3/87)
Ray, James R., 85-0057M (5/87)
Reeves, Marsdell, 86-0309M (6/87) 
Reid, Albert W., 87-0059M (3/87) 
Rekow, Michael R., 87-0186M (4/87) 
Remund, Sharon M., 87-0256M (5/87) 
Rhodes, Hoover, 87-OllOM (3/87)
Rice, .William L., 87-0099M (2/87) 
Richards, Stanley L., 87-0210M (4/87) 
Roberts, Starlee E., 86-0391M (2/87) 
Rogers, Brian M., 87-OOlOM (1,5/87) 
Rogers, Gayle Keith, 85-0654M (5/87) 
Rogers, Richard, 85-0600M (2/87)

Name, WCB Number (Month/Year)

Ross, Wiley G., 
Rost, Lou A., 86 
Rottacker, Natal 
Roush, Richard L 
Rowan, John T., 
Royer, Peggy A., 
Roylance, Jerry 
Salinas, John E.

85- 0454M (1/87)
-0494M (1/87)
ie, 86-0223M (5,6/87) 

84-0018M (6/87)
86- 0413M (1,3/87) 
86-0399M (2/87)

R., 87-0048M (2/87)
, 86-0485M (2/87)
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Name, WCB Number (Month/Year)

Salzer, Sharon, 06-0070M (3,4,5,6/87) 
Samudio, Rudolph, 87-0326M (6/87)
Sanborn, Rodney L., 86-0589M (1/87) 
Sandusky, Richard F., Jr., 87-0009M (1/87) 
Sarduy, Jorge L., 87-OlllM (2/87)
Sayre, Eugene, 86-0190M (3/87)
Schaffer, Lucine T., 87-0234M (5/87) 
Schmid, Kenneth G., 86-0618M (1/87)
Schram, Debra L., 86-0069M (3,4/87) 
Schultz, Clayton R,, 87-0246M (4/87)
Scott, Jeffrey J., 87-0249M (5/87) 
Scroggins, Ronald D., 87-0004M (1,4/87) 
Sease, David A., 86-0498M (1/87)
Sebastian, Delores Jean, 87-0107M (3,6/87) 
Seehafer, Douglas, 85-0504M (5/87)
Self, Ira D., 86-0242M (5/87)
Serna, Guadalupe, 87-0058M (6/87)
Sevey, Julius B., 86-0569M (1/87)
Shaw, Catherine R., 87-0318M (6/87)
Shaw, Terri Zemp, 87-0195M (4,6/87) 
Shelden, Vernon, 86-0495M (5/87)
Shilling, Donna J., 86-0302M (3/87) 
Shipman, Orville D., 86-0653M (1/87) 
Shipman, William L., 87-0074M (2,3/87) 
Short, Kenneth, 86-0387M (6/87)
Shreeve, George, Jr., 86-0678M (2/87) 
Shrum, Jean A., 86-0550M (1/87)
Sidener, Thomas F., 87-0240M (4/87) 
Simpson, John D., 86-0345M (3,3,4/87)
Sims, Marvin L., 84-0322M (5/87)
Sletager, Clarence H., 86-0418M (3/87) 
Smith, Betty J,, 86-0212M (3/87)
Smith, Edward G., 85-0352M (5/87)
Smith, Harvey F., 87-0183M (3/87)
Smith, James C., 87-0117M (3/87)
Smith, James L., 86-0596M (2/87)
Smith, Larry E., 87-0272M (5,5/87)
Smith, Michael A., 86-0186M (3,5/87)
Smith, Miller A., 87-0092M (2/87)
Smith, Richard E., 85-0670M (4/87)
Smith, Thomas J., 87-OlOOM (6/87)
Smith, William F., 84-0353M (6/87)
Snyder, Melvin L., 87-0088M (3/87)
Sowell, Raymond L., 86-0365M (2/87) 
Spiering, Douglas J., 87-0281M (6/87) 
Springs, Alberta M., 87-0125M (3/87)
St. John, Donald L., 85-0396M (5/87) 
Stratton, Anita J., 84-0537M (3,6/87) 
Stratton, Anna B., 86-0322M (4,5/87) 
Strehlow-Holt, Roberta, 86-0540M (1/87) 
Stroup, William M., 87-0063M (1/87)
Stuart, David, 87-0054M (2/87)
Sullivan, Richard T., 86-0643M (1/87) 
Sullivan, Richard T., 86-0643M (4/87) 
Tatum, Beverly J., 86-0202M (4/87)
Taylor, Donald R., 84-0541M (2/87)

Taylor, Gene R., 85-0282M (2/87)
Taylor, Kathy L., 87-0061M (4/87)
Taylor, Kathy L., 87-0061M (6/87)
Taylor, Lloyd L., 86-0693M '(2/87)
Thain, Jerome E., 87-0042M (1/87)
Thomas, Tom E., 86-0341M (2/87) 
Thornsberry, Raymond, 83-0083M (2,2/87) 
Thrasher, Ronald W., 86-0696M (3/87) 
Thurman, Donald, 87-0298M (5/87)
Tieman, Delbert, 87-0248M (5/87)
Toycen, John L., 86-0698M (2/87) 
Truesdell, Robert, 87-0304M (6/87) 
Ulery, William R. ,• 87-0106M (3/87) 
Valentine, Myron C., 87-0321M (6/87) 
Vanlandingham, Coburn, 86-0463M (1/87) 
Vatland, Milnor R., 86-0519M (3/87) 
Vering, John, 84-0043M (3/87)
Vilches, Alfonso, 86-0526M (4/87) 
Vinzant, Steven, 86-0274M (4/87)
Vohs, Roger L., 87-0035M (2/87)
Voshell, George 0., 87-0108M (4/87) 
Voss, Robert A., 86-0633M (2,5/87) 
Waddy, Samuel, 84-0318M (6/87)
Waits, Joan L., 86-0702M (1/87)
Wallace, Larry L., 87-0226M (5/87) 
Wallace, Robert W., 87-0247M (4/87) 
Wallman, Lester, 87-0288M (6/87) 
Warkentin, Jerry, 87-0127M (3/87) 
Warner, Jim N., 87-0002M (1/87)
Watson, Thomas, 87-0033M (2,3/87) 
Waybrant, Thomas H., 87-0187M (3/87) 
Weaver, Gregory W., 87-0197M (4/87) 
Webb, Paula L., 86-0292M (3/87) 
Weckerle, Joseph F., 81-0221M (2/87) 
Weigel, Daniel W., 87-0104M (5/87) 
Weiser, Yvonne, 87-0163M (5/87)
Weller, William, 87-0140M (4/87)
Welter, Stephen M.,' 84-0045M (6/87) 
Werner, Diane A., 87-0036M (1,4/87) 
Wheatley, Joyce M., 86-0328M (1/87) 
White, James B., 84-0086M (6/87) 
Whitman, Cecil C., 85-0374M (5,6/87) 
Willis, Cemmie L., 87-0332M (6/87) 
Wilson, James H., 86-0360M (6/87) 
Wilson, William H., 86-0639M (4/87) 
Wilson, William H., 86-0639M (6/87) 
Winger, Curtis T., 86-0612M (1/87) 
Wittmeyer, Wayne L., 87-0022M (1/87) 
Wood, William E., 87-0192M (4/87) 
Woodruff, Ellanora, 87-0307M (6/87) 
Wright, Jack, 86-0430M (3/87)
Yeaple, Clarence, 87-0250M (5/87)
Young, Cendrina M., 86-0709M (1/87) 
Young, Thomas A., 86-0552M (2,3/87) 
Yowell, Jay A., 87-0308M (6/87) 
Zimmerman, Ronald L., 87-0260M (5/87)

Name, WCB Number (Month/Year)
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Claimant (WCB Number and/or Court Number) •Page(s)
Ahn, Jong J. (85-00438)--- 348
Alcala, Pedro G. (86-05800). . . . 450
Alvarez, .Mario (CV-87005)- - - - 466
Amidon, Elgan (82-0249M)- - - - 410
Anglin, Wilma K. (86-00598)-- 73
Armstrong, Robert D. (86-02776)- - - - 493 ^
Bailey, Bonnie J. (85-05598)--- 102
Baker, Gene S. (86-02052)--- 115
Baker, Harry E, (85-10969)---- 155
Basham, Bruce (85-06435 & 86-03198)... 290,368,461
Bates, Karen J. (85-15422 & 85-15423)--- 42,100
Beard. Linda L. (86-00068)- - - - 475
Beaty, Robert J. (84-0198M)---- 479
Bender, Noland I. (86-04788)--- 357
Berliner, Dennis E. (85-12191)- - - - - 52
Bernhards, Theodore & Norman (employers)--- 105
Bettin, Clifford A. (86-0257M)- - - - 157
Bettin, Phillip L. (WCB 85-0546M; CA A38274)--- 211
Binkley, Marnell F. (86-04429)- - - - 127
Blake, Myron E. (85-05348 & 85-08114)---- 144
Bohrer, Carl L. (85-13672)... 108
Botefur, Ernest W. (WCB 85-00470 & CA A38414)- - - - - 521
Bracco, Michael G. & Merry D. (Employers)- - - - 386
Brandner, Aaron L, (WCB 84-07614 & 84-07615; CA A37411)--- 199
Brence, Charles T. (85-14936, 85-15871 & 85-16044). . . . 422

(85-03579 & 85-07115)--- 30
Charles G. (CV-87002). . . . . . 379
(85-10817)--- 306

--146 
137

Brooks, Mina L.
Brown, Mary L.
Burr, Vernon K.
Butson, Robert E. (86-0654M) 
Cain, John E. (82-10108)
Cain, Regina E. (85-14593)- - - - 33
Calkins, Kathy K. (WCB 84-02419; CA A36874)--- 221,423
Carlezon, Russell W. (86-04612)- - - - 360
Carr, William E. (83-05764 & 83-07625)- - - - 30
Caywood, Charles N. (84-08583)--- 83
Chapman, Susan D. (WCB 85-02929 & CA A38597)... 197,386
Chilla, Barbara T. (85-05506)- - - - 284
Clark, Cynthia J. (86-00753)--- 130
Clarke, Gene M. (85-14249 & 85-07940)--- 119
Clemens, Charles A. (85-08815)- - - - 60
Colvin, Leslie (81-03061)- - - - 102,158
Conser, Audrey M. (85-11674)- - - - 411
Cook. Earl F. (85-00439)--- 423
Cooper, Wayne D. (86-03233)--- 325
Corliss, Eugene I. (85-15703)- - - - 387
Cottrell (WCB 84-12966 & CA A38940). . . . 508
Cowgill, Darrell D. (85-08197)---- 131
Crane, Fredrick J, (85-05988, 85-11942 etc.)--- 122
Curtis, Emmett P. (86-03321)--- 123
Davis, Betty G, (85-01372)--- 60
Davison, Michael E. (83-09422)- - - - 76,147
Dawson, Lisa R, (85-11984)--- 327
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Dean, Lynda J. (CV-87003)---- 328
Dickens, Douglas B. (85-04449)--- 7
Digby, Lawrence W. (85-01620)- - - - 133,295
Dubay, Durwood L. (86-04463)--- 35
Duckett, James E. (WCB' 83-07023 etc.; CA A37341)--- 538
Dugan, Timothy (86-0662M)--- 76,388
Durgan, Fidela 0. (85-01170)--- 316
Duty, Patrick J. (WCB 84-09090 & 84-013541; CA A39373)—■
E-Z Farms (employer)- - - - - 356
Ebbesen, Edward J. (85-14023)---- 496
Edens, Glen L. (84-07667, 82-09893 etc.)- - - - 84
Ellis, John 0. (85-03981)---- 319
Emerson, Kenneth W. (WCB 84-05601 & CA A38480)--- 201
Emery, Lona L. (84-03674)--- 147
Enciso, Trinidad V. (85-11430)--- 16
Enriquez, Feliz (85-04350)--- 328
Entwisle, Ennis M. (85-12159)--- 8
Equity Development (Employer)---- 386
Ettinger, Carolyn (85-02785)--- 321
Evans, James A. (84-09673)- - - - 277
Evans, Sharen L. (85-14990 & 86-00724)- - - - 497
Evans, Timothy W. (WCB 85-01835 & 85-01838; CA A38729)---
Farr, Robert S. (85-03587)--- 119,294
Farrell, Kevin L. (WCB 84-08997 & CA A38881)- - - - 562
Fellner, Joanne (84-07243, 84-06544 etc.)--- 78
Fisher, Joseph H. (87-0171M)--- 309,375
Fisher, Lloyd 0. (85-13310)--- 5
Fitzpatrick, Timothy H. (85-02237)--- 148
Foster, Jerry F. (84-11283 & 84-12837)--- 65
Francisco, John D. (85-14687, 85-14690 etc.)- - - - 332
Frazier, Charmaine A. (85-07844)-- 148
Freeloader Tavern (Employer)- - - - 436
Freeman, Timothy R. (85-05481)--- 389
Fruichantie, Jerry (87-0025M)---- 505
Gant, Carolyn J. (TP-87004)--- 471
Gee, Kathryn J. (85-03818)- - - - 451
Gehrke, Shirley M. (84-04735)- - - - 333
Gentry, Wayne N. (85-07892 & 85-08969)--- 35
Geyer, Kevin J. (86-03642)- - - - 391
Gonzalez, Sharon K. (85-06718)- - - - 23
Gornick, Judy J. (86-00831)--- 159
Gowin, Sally J. (85-09860)- - - - 296
Graham, John A. (84-01383 & 84-03399)--- 52
Graves, Steven B. (86-10104)- - - - 499
Gray, Margaret L. (86-02692)--- 36
Grover, Barton M. (85-14800 & 82-04073)- - - - 297
Guerrero, Ana M. (85-04520)--- 1
Gwynn, William R. (WCB 84-11354 & CA A38534)- - - - 203
Hahn, James W. (85-15376)- - - - 426
Haines, Clifford L. (85-14168)- - - - 427,491
Hall, Donald L. (85-15202, 85-11728 & 85-15201)--- 3
Halsey, Donna J. (85-04608)--- 116
Hammett, Roy W. (84-06239 & 83-09271)- - - - 31
Hannah, Gerald W. (85-12054)--- 109
Hannum, Patrick M. (WCB 84-07520 & CA A36184)- - - - 182
Hawke, Wayne A. (83-04843 etc.)- - - - 31
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Heil, Kenneth W. (85-11285)--- 353,506
Helvie, Dale A. (86-06428)- - - - 85
Hendrix, Calvin K. (85-12561 & 86-01052)- - - - 354
Hodges, George E. (86-02834)- - - - 416
Holland, Ella M. (86-0489M)- - - - 480
Holloway, Roy J. (85-09258 & 85-05017)- - - - 430
Hostler, Frank H. (WCB 84-06328 & CA A38271)... 198
Howard. James W. (86-11692)- - - - 29
Howarth, Barry A. (86-06650)- - - - 281
Hughes, Howard E. (WCB 84-12107 & CA A39769)--- 546
Huhnholz, Adolph T, (WCB 85-00963 & CA A38134). . . . 541
Hultberg, Delmer J. (WCB 84-12594; CA A38687)--- 219
Huntley. Albert (85-02476, 86-00293 & 86-00294)--- 120
Hutchinson, Delbert R. (83-09115 & 84-00965)--- 32
Jackson, Gregory P. (87-0149M)--- 162
Jackson, Janet K. (85-03945)--- 85,282
Janzen (CA A38634)- - - - - - - - - 196
Jaques, Robert C. (86-15437)--- 299
Jarvis, Jerry L. (85-14849 & 85-12492)--- 125
Jaynes. Gayle A. (WCB 86-0673M & CA A42732)- - - - - 511
Jensen, Irene (86-03379)--- 291
Johnson, Charlotte J. (WCB 83-02119 etc.; CA A33862; SC S32604)—•
Johnson, Clinton P. (85-06431, 85-07389 etc.)--- 44
Johnson, Randy D. (85-09413)--- 463
Jones, Cornelius (86-06403)- - - - 355
Jones, Kenneth T. (85-0614M)--- 395
Juneau, Betty L. (85-12126)- - - - 287
Kaforski, Lawrence J. (85-07144 & 85-15602)- - - - 452
Kama, Linda Dyer (86-0306M)--- 473
Kasper, Richard G. (84-08210)---- 431
Katsikis, Socratis N. (86-03193)- - - - 500
Kauffman, Troy W. (85-03077 & 85-03078)--- 334
Kelley, Sharon E. (VanGorder) (86-01948 etc.)- - - - 467
Kephart, Archie F. (81-0173M)--- 8,87,87
Kessel, Kenneth K. (85-03895)---- 416
Kinslow, Michael B. (86-00988)--- 397
Kleger, John P. (WCB 84-07458 & 83-10245, CA A37255)--- 189
Kliever, Delbert D. (86-0004M)---- 44
Knapp (WCB 85-919 & CA A38486)--- 184
Knapp, Robert S. (85-13478 & 85-14456)--- 162
Kniskern, Judith A. (84-03141 & 84-04311)--- 45
Krajacic, Steve (WCB 84-02476; CA A37693)--- 209,555
Laffin, Forrest A. (86-03387)--- 321
Leckington, Charles E. (CV-86009)- - - - 134
Lizotte, Lawrence J. (WCB 84-10933; CA A37861; SC S33779)--- 574
Loewen-Johnson, Sherry (85-04114)--- 5
Losinger, John (82-10633)- - - - 480
Lovell, Steven C. (85-15364)- - - - 503
Lucas, Joy S. (CV-86010)--- 309
Lucas, Thomas R. (85-04275)--- 334
Main, Wilford (Employer)- - - - 430
Mai, Rozalia (84-06350 & 85-09396)- - - - 299
Maloney, Nola L. (85-14136)... 26
Manley, Richard L. (WCB 83-11309 & CA A37730)... 194
Mann, Marshall L. (86-06228 & 86-08885)--- 335
Mark, Robert (85-0561M). . . . -40
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Marsh, Bruce A. (83-08985)- - - 49
Marshall, Harry J. (WCB 84-09863 & CA A386E0)--- 202
Marshall, Ste'Ven J. (85-09016)---- 16
Martin, David (84-0207M)- - - - 447
Martinez, Rosa (85-08253 & 85-10647)- - - - 336
Massengill, Elmer R, (85-00783)-- -118
Matthews, Arthur E. (85-07796)--- 361
McCullough, A.G. (85-02415)--- 65,135
McGill, Clinton S. (82-01436)--- 51
McGinley. Sharon K. (86-00345)--- 398
McMdhill, Ronald L. (85-04851)--- 399,474
McManus, Irene L. (CV-87001)--- 301
Medina, Catherine A. (85-15044)- - - - 384
Medrano, Olivio (85-03889)--- 163
Mendoza, Salvadore M. (85-10029 & 85-04406)--- 356'
Miller, Edward 0. (WCB 79-03231; CA A36292)... 205
Miller, Thomas J. (86-02720)--- 404
Miltenberger, Bert E. (86-0564M)--- 68
Mischke, Mary G. (WCB 84-01332 & 84-02928; CA A37383)—•
Mitchell, Karl £. (85-12198 & 86-01597)--- 70
Mitchell, Rita (85-15344 & 85-14563)---- 436
Moe, Larry L. (85-10486)--- 137,305
Monaco, Alberto V. (85-00723)--- 337
Montgomery, Robert L. (85-10101, 85-03595 etc.)- - - - 469
Montgomery, Stan M. (85-08541)-- 46

•212

Moon, Robert T. 
Moore, Wilma A. 
Neal, Wilbur W. 
Nelson, Lynn 0. 
Newel 1, Michael 
Niemann, David

(85-07258)- - - - 370,503,503
(86-06466)-. . . . 366
(85-13719 & 85-09711)- - - - 376
(WCB 84-02707; CA A34757; SC 532745)
A. (84-10498)-... 385
(87-0095M)--- 150

m•225

•413

etc.) •283

•137,322

•524

Olds, Lawrence E. (86-05073)---
Oliver, J.C, (87-0055M)... -364
Overdey, Kathleen A. (86-05492)--- 37
Ozan, Frederick E. (85-02750, 85-03094
Parks, Merle F. (86-03139)---- 453
Parr, Chester W. (86-0400M)---- 55
Partridge (Welck), Karen M. (85-07711)-
Patterson, John R. (85-0628M)--- 41
Perva, Floarea (86-12262)--- 454
Phelan, Rodney D. (WCB 84-08850 & CA A39944)
Phelps, Cynthia D. (85-09405)--- 339
Philip, Eileen M. (82-08702)--- 55
Phipps, Stanley C. (WCB 84-01838 & 84-02301; CA A38833) 
Pitts, Carl D. (86-0508M)- - - - 406
Pitts, Herschel R. (80-03994, 82-05466 & 82-00902)---
Portland Mailing Services (CA A40258)- - - - 512
Pratt, Helen V. and David J. (employers)- - - - 334

J. (85-09793)--- 414
(85-01561)--- 141
E. (85-15060)--- 151
V. (85-08295)--- 71
F. (85-11069 & 86-07378)--- 310

D. (86-01585 & 85-13348).. -6

•550

Prichard, Lynda 
Protho, Lisa V. 
Pryor, Benjamin 
Puckett, Robert 
Puglisi, Alfred 
Queener, Terry
Ragsdale, Wayne L. 
Ramirez, Miguel A.

(TP-86011)
(86-08067,

--- 39
85-12858 & 85-13343) -485
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Ravetto, Ernesto H, (86-02324)- - - - 449
Reel, Edward J. (WCB 84-00293; CA A36984; SC S33331)--
Rees, Patricia A. (WCB 84-09458 & CA A38993)--- 544
Rencehausen, Myron W. (84-12397, 85-13561 & 85-14595)—
Rencehausen, Myron W., Sr. (86-11026)--- 103
Rice, Mike D. (85-10303)- - - - 386
Richards, Patrick K. (82-11053)--- 33
Richardson, Jack D. (84-13066 & 85-00971)- - - - 470
Richmond, Daryl G. (WCB 83-08780 & CA A39405)--- 552
Roberts, Yvonne P. (84-07983 & 85-07289)--- 372
Robinson, Everett E. (82-08760)--- 72
Roller, Charles W. (86-03475)---- 504
Roller, Charles W. (87-0337M)---- 506
Roller, Charles W. (WCB 82-08886 & 83-07686; CA A38972)—-
Rotella, Judith L, (86-03731)---- 415
Roth, Nancy A. (86-00720)--- 46
Ruscher, Raymond E. (85-14299)- - - - 466
Russell, Curtis G. (85-07734)---- 134
Sacher (CA A31373; SC S32129)--- 229
Salzer, Sharon (85-12483)--- 153
Schelin, Nancy J. (86-09012 & 86-09011)- - - - 437
Schiller, John (87-0257M)- - - - - 368
Schoonover, Gary L. (86-06302)- - - - 311
Schuening, John D.' (WCB 85-00949 & CA A40423)- - - - 519
Seabeck. Nibby J. (WCB 84-12966 & CA A38940)- - - - - 508
Seal, Delmer (84-06927)--- 113
Seay, Benny F. (84-02040 & 85-08209)- - - - 438
Seitzinger, Del (CV-86007)---- 369
Sharrock, Victor J. (85-04343, 85-08908 & 85-10274)--- 71
Shaw, Brian J. (85-07440)- - - - 438
Shepherd, Allan T. (86-03810 & 86-07450)--- 51
Sheppard, Fred L. (85-02300)--- 418
Shepperd, Clay B. (85-09838)--- 125
Short, Lee E. (83-00025)- - - - 455
Shrader, Richard H. (85-15490)--- 323
Siefer, Theresa L. (86-00554)--- 324
Sims, Daryl (85-08642)--- 27
Skoyen, Theresa (83-11958)---- 462
Smith, John F. (85-13742)- - - - 289
Snell, Steven J. (84-09529)--- 115
Sommers, Anneliese (85-01458)- - - - 439
Spurlock, Clara J. (85-03381)--- 19
Stamps, James R. (85-10857, 85-15875 & 85-15876)- - - - 339
Standley, Everett S. (85-13382 & 86-02530)---- 486
Starr. Hollister L. (86-00344 & 86-02134)--- 79
Stepp, Guy J. (85-08493, 85-12079 etc.)--- 325
Stovall, Pamela R. (WCB 84-133447 & 85-01254; CA A38730)—
Sullivan, Jane E. (85-07574)--- 58
Sullivan, Lawrence N. (84-09511)-- 88
Sullivan, Lawrence N. (85-14645)- - - - 164
Swodeck, Timothy J. (85-09687)- - - - 341
Tallant, John A. (86-08967 & 86-02121)--- 344
Tallent, Harold D. (85-09741)--- 345
Tarter, Darrel P. (85-0345M)--- 83
Templer, Douglas V. (86-07823)--- 40
Tenbush, Vernon J. (87-0309M)- - - - 489
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Thomas, Michael J. (84-10897)--- 46
Thompson, Ernest E. (85-07828)- - - - 455
Thresher, Micky A. (85-10230)--- 456,475
Trad, Ibrahim G. (85-04879)--- 346
Traver, Robert T. (85-04025 & 85-05292)--- 121
Trojan Concrete & Excavating (employer)--- 344
Trump, Robert L. (84-0505M & 84-506M)- - - - 314
Tucker, Carolle J. (WCB 83-00889 etc.; CA A33743; SC S33464)'
Turner, Harold (WCB 83-09731 & 84-02465; CA A39913)... 217
Turner, Michael H. (86-03882)^-- 459
Turpin, Larry L. (86-01787)- - - - 445
Urrea, Antonio (85-06541)- - - - 460
Van Woesik, Rene (WCB 84-09431 & CA A36863)... -526
Vessey, Betty L. (85-06062)- - - - 9
Vickers, Ted R. (86-00045)--- 100
Viles, Linda C. (85-11987)--- 14
Voorhies, Peter G. (82-04559)- - - 82
Waters, Otis W. (85-15924)---- 445
Webb, Adelie M. (WCB 83-00463 & CA A37873)--- 190,357
Weich, David F. (86-05419, 86-04681 & 86-04682)- - - - 468
Weigel, Edward R. (85-15945, 86-05016 & 86-04249)--- 165
Welch, James B. (85-05659)--- 101
Welch, Rosalie A. (85-14992)- - - - 446
Wheeler, Arnold G. (87-Q276M)--- 474
Whiddon, Charles H. (85-14106 & 85-14801)- - - - 407,506
White, Dawn (WCB 83-09151 & CA A36411)... 559
White, Elizabeth M. (WCB 84-03175 & CA A38694)--- 535
Williams, Robert B. (WCB TP-85007 & CA A39127)- - - - 516
Wilson, Betty J. (83-09241)--- 126
Wilson, David A. (85-13487). . . . -21
Wilson, Dennis (86-04147)- - - - 353
Wilson, Lisa A. (85-15555)- - - 489
Wilson, William H. (87-0068M)--- 365
Wine, Richard L. (85-0548M)--- 48,491
Winfrey, John R. (86-02703). . . . 154
Woodward, Thomas E. (84-08962)--- 85
Wright, Charles R. (RH-84002)--- 374
Wright, Marvin C. (85-00868, 85-05797 etc.)--- 105
Young (CA A36144)-... 529
Zahler, Fred B. (85-08530)--- 167
Ziemer, Betty L. (85-11899)--- 472
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