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ANA M. GUERRERO, C l a i m a n t WCB 85-04520 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s J a n u a r y 6, 1987 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of R e f e r e e N i c h o l s ' o r d e r 
w h i c h : ( 1 ) found t h a t h e r h i p , back, neck, and s h o u l d e r i n j u r y 
c l a i m had not been p r e m a t u r e l y c l o s e d ; ( 2 ) a f f i r m e d a 
D e t e r m i n a t i o n Order t h a t awarded no permanent d i s a b i l i t y ; and ( 3 ) 
upheld the s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f h e r m e d i c a l 
s e r v i c e s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t s . On r e v i e w , the i s s u e s 
a r e premature c l o s u r e , e x t e n t of permanent d i s a b i l i t y , and t he 
c o m p e n s a b i l i t y of c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s . 

We a f f i r m t h o s e p o r t i o n s of t h e R e f e r e e ' s o r d e r 
c o n c e r n i n g the premature c l o s u r e and e x t e n t o f d i s a b i l i t y i s s u e s . 
However, we r e v e r s e t h e R e f e r e e ' s o r d e r i n s o f a r a s i t upholds a 
p a r t i a l d e n i a l i s s u e d p r i o r to c l a i m c l o s u r e . 

C l a i m a n t was 31 y e a r s o f age a t the time o f h e a r i n g . I n 
August 1984, w h i l e working f o r a ca n n e r y , she f e l l , s t r i k i n g the 
r i g h t s i d e of h e r body. Dr. Webb, h e r t r e a t i n g c h i r o p r a c t o r , 
d i a g n o s e d a c u t e lumbar and c e r v i c a l / d o r s a l s t r a i n / s p r a i n and r i g h t 
r o t a t o r c u f f s t r a i n . C l a i m a n t had s u s t a i n e d a p r i o r compensable 
low back i n j u r y i n August 1980, f o r which she c o n t i n u e d to r e c e i v e 
p e r i o d i c c h i r o p r a c t i c t r e a t m e n t s from Dr. Webb. The employer 
a c c e p t e d c l a i m a n t ' s August 1984 i n j u r y c l a i m and began p a y i n g f o r 
her t r e a t m e n t s . 

I n October 1984 Dr. Webb r e p o r t e d t h a t c l a i m a n t was 
making f a v o r a b l e , but slow, p r o g r e s s . Y e t , t h e time o f c l a i m a n t ' s 
e v e n t u a l r e t u r n to work was s t i l l u ndetermined. Dr. Webb 
s u b s e q u e n t l y r e f e r r e d c l a i m a n t t o Dr. J a n s e n , c h i r o p r a c t o r , f o r 
p h y s i c a l t h e r a p y . 

I n J a n u a r y 1985 Dr. V o i s s , n e u r o p s y c h i a t r i s t , performed 
an independent m e d i c a l e x a m i n a t i o n . The f i n d i n g s o f Dr. V o i s s ' 
e v a l u a t i o n i n d i c a t e d a major p s y c h o l o g i c a l i n t e r f e r e n c e . 
Dr. V o i s s a t t r i b u t e d the i n t e r f e r e n c e t o c l a i m a n t ' s " i d e a " o f 
d i s a b i l i t y which appeared t o be a c t i v e l y and a g g r e s s i v e l y 
r e i n f o r c e d by h e r t r e a t i n g c h i r o p r a c t o r . Dr. V o i s s c o n c l u d e d t h a t 
c l a i m a n t had a c o n v e r s i o n d i s o r d e r , which was not under h e r 
v o l u n t a r y c o n t r o l , but was a l s o not a t t r i b u t a b l e t o t h e 
compensable i n j u r y . Dr. V o i s s o p i n e d t h a t c l a i m a n t was n o t 
d i s a b l e d a s a r e s u l t of h e r compensable i n j u r y . 

I n F e b r u a r y 1985 Dr. Webb r e p o r t e d t h a t c l a i m a n t had 
been r e l e a s e d to l i g h t d u t y on a t r i a l b a s i s . However, t h e 
employer a p p a r e n t l y had no s u i t a b l e p o s i t i o n s a v a i l a b l e . 

I n March 1985 the D i a g n o s t i c P a n e l performed an 
independent m e d i c a l e x a m i n a t i o n . The P a n e l found no o b j e c t i v e or 
s u b j e c t i v e e v i d e n c e of any d i a g n o s a b l e c o n d i t i o n which c o u l d be 
a t t r i b u t e d to the August 1984 i n j u r y . C o n s e q u e n t l y , t h e P a n e l 
c o n c l u d e d t h a t c l a i m a n t c o u l d be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y , 
w i t h no r e s i d u a l impairment or work r e s t r i c t i o n s . The P a n e l 
f u r t h e r a d v i s e d t h a t c o n t i n u i n g c h i r o p r a c t i c t r e a t m e n t was 
c o n t r a i n d i c a t e d . 
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A f t e r r e c e i v i n g the D i a g n o s t i c P a n e l ' s r e p o r t , t h e 
employer i s s u e d i t s p a r t i a l d e n i a l . S t a t i n g t h a t c l a i m a n t ' s 
compensable c o n d i t i o n had r e s o l v e d w i t h o u t permanent impairment, 
the employer a s s e r t e d t h a t the c u r r e n t c h i r o p r a c t i c t r e a t m e n t s 
were not n e c e s s a r y and r e a s o n a b l y r e l a t e d to t h e August 1984 
i n j u r y . 

Dr. Webb d i s a g r e e d w i t h the D i a g n o s t i c P a n e l ' s d i a g n o s i s 
and f i n d i n g s . I n Dr. Webb's o p i n i o n , c l a i m a n t was s u f f e r i n g 
ongoing symptoms a t t r i b u t a b l e t o the t r a u m a t i c August 1984 
i n j u r y . R a t i n g c l a i m a n t ' s permanent d i s a b i l i t y i n t h e moderate 
range, Dr. V/ebb a n t i c i p a t e d a f u t u r e need f o r c h i r o p r a c t i c c a r e . 

On J u l y 26, 1985, the employer i s s u e d a N o t i c e o f C l a i m 
C l o s u r e . T h i s n o t i c e was r e f e r r e d t o the E v a l u a t i o n D i v i s i o n , 
which a l s o d e c l i n e d t o award permanent d i s a b i l i t y . 

I n August 1985 c l a i m a n t was examined by t h e Ind e p e n d e n t 
C h i r o p r a c t i c C o n s u l t a n t s . The C o n s u l t a n t s c o n s i d e r e d c l a i m a n t ' s 
c o n d i t i o n m e d i c a l l y s t a t i o n a r y , w i t h o u t any r e s i d u a l impairment 
a t t r i b u t a b l e to the August 1984 i n j u r y . The C o n s u l t a n t s f u r t h e r 
o p i n e d t h a t no a d d i t i o n a l c a r e was n e c e s s a r y . 

I n March 1986 Dr. J a n s e n r e p o r t e d t h a t c l a i m a n t ' s 
symptoms were c o n s i s t e n t w i t h the h i s t o r y of h e r i n j u r y . A l t h o u g h 
Dr. Webb's t r e a t m e n t had been e f f e c t i v e , Dr. J a n s e n s t i l l d i d 
c o n s i d e r c l a i m a n t ' s c o n d i t i o n to be m e d i c a l l y s t a t i o n a r y . R a t i n g 
c l a i m a n t ' s d i s a b i l i t y a s moderate, Dr. J a n s e n recommended m o d i f i e d 
work d u t i e s . 

C l a i m a n t t e s t i f i e d t h a t s i n c e h e r 1980 i n j u r y she h a s 
t r e a t e d w i t h Dr. Webb. At the time of h e r August 1984 i n j u r y , she 
was r e c e i v i n g w e e k l y c h i r o p r a c t i c t r e a t m e n t s and had been l i m i t e d 
to m o d i f i e d work d u t i e s . C l a i m a n t p r e s e n t l y e x p e r i e n c e s back p a i n 
and s t i f f n e s s , which i n c r e a s e s w i t h a c t i v i t y . The p a i n i s " s t i l l 
t he same" a s i t was d u r i n g t h e summer of 1985. Her t r e a t m e n t s 
w i t h Dr< Webb c o n t i n u e , a p p r o x i m a t e l y once or t w i c e a week. 

The R e f e r e e was p e r s u a d e d t h a t c l a i m a n t ' s c h i r o p r a c t i c 
c a r e was not n e c e s s a r y and r e a s o n a b l e t r e a t m e n t a t t r i b u t a b l e t o 
h e r August 1984 i n j u r y . C o n s e q u e n t l y , the emp l o y e r ' s d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t was u p h e l d . 

F o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y 
e v i d e n c e , we a g r e e w i t h the R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t h a s 
f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h e r c u r r e n t c h i r o p r a c t i c 
c a r e . Y e t , the employer's d e n i a l of t h i s t r e a t m e n t was i s s u e d 
p r i o r t o t h e c l o s u r e of t h e c l a i m . A p a r t i a l d e n i a l o f a 
p r e v i o u s l y a c c e p t e d i n s e p a r a b l e c o n d i t i o n , i s s u e d w h i l e t h e c l a i m 
i s i n open s t a t u s , i s not p e r m i s s i b l e . R o l l e r v. Weyerhaeuser 
Co., 67 Or App 583 ( 1 9 8 4 ) ; S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 
65 Or App 728 ( 1 9 8 3 ) . 

We a r e un a b l e t o s e p a r a t e the c h i r o p r a c t i c t r e a t m e n t s 
f o r c l a i m a n t ' s a c c e p t e d c o n d i t i o n from t h o s e s u p p o s e d l y 
a t t r i b u t a b l e t o h e r noncompensable c o n d i t i o n s . Thus, we c o n c l u d e 
t h a t t h e employer i s p r e c l u d e d from d e n y i n g r e s p o n s i b i l i t y f o r t he 
t r e a t m e n t s c onducted between i t s March 1985 p a r t i a l d e n i a l and t he 
J u l y 26, 1985 N o t i c e o f C l a i m C l o s u r e . However, t h e e v i d e n c e does 
not s u p p o r t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c h i r o p r a c t i c 
t r e a t m e n t s c onducted a f t e r t h e n o t i c e o f c l o s u r e . A c c o r d i n g l y , we 
f i n d t h a t t h e emp l o y e r ' s "de f a c t o " d e n i a l of r e s p o n s i b i l i t y f o r 
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t h e s e t r e a t m e n t s s h a l l be e f f e c t i v e as of the d a t e of the 
a d m i n i s t r a t i v e c l a i m c l o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 7, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The s e l f - i n s u r e d e m ployer's p a r t i a l 
d e n i a l i s s e t a s i d e i n s o f a r a s i t p u r p o r t s t o deny r e s p o n s i b i l i t y 
f o r c h i r o p r a c t i c t r e a t m e n t s conducted p r i o r to the J u l y 26, 1985 
N o t i c e of C l a i m C l o s u r e . C l a i m a n t ' s a t t o r n e y i s awarded $400 f o r 
s e r v i c e s a t the h e a r i n g l e v e l and $250 f o r s e r v i c e s on Board 
r e v i e w c o n c e r n i n g t h i s i s s u e , to be p a i d by the employer. The 
e m p l o y e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t i s u p h e l d . The remainder of the R e f e r e e ' s o r d e r i s 
a f f irmed. 

DONALD L. HALL, C l a i m a n t WCB 85-15202, 85-11728 
V i c k & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s & 8 5 - 1 5 2 0 1 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s J a n u a r y 6, 1987 
B o t t i n i & B o t t i n i , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r 
w h i c h : ( 1 ) d i r e c t e d i t to p r o c e s s c l a i m a n t ' s i n j u r y c l a i m to 
c l o s u r e ; and ( 2 ) a s s e s s e d a p e n a l t y and a t t o r n e y f e e s f o r 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , the i n s u r e r c o n t e n d s 
t h a t i t was not r e q u i r e d to p r o c e s s the c l a i m and t h a t i t s conduct 
was not u n r e a s o n a b l e . 

C l a i m a n t f i l e d an o c c u p a t i o n a l i n j u r y c l a i m , a l l e g i n g 
t h a t he s u f f e r e d compensable i n j u r i e s w h i l e i n v o l v e d i n a p h y s i c a l 
a l t e r c a t i o n . The c l a i m was d e n i e d and the m a t t e r p r o c e e d e d to 
h e a r i n g . I n August 1985, a p r i o r R e f e r e e found the a l t e r c a t i o n 
compensable and s e t a s i d e the i n s u r e r ' s d e n i a l . However, the 
i n s u r e r was not s p e c i f i c a l l y d i r e c t e d to p r o c e s s the c l a i m t o 
c l o s u r e . I n s t e a d , the R e f e r e e remanded two m e d i c a l b i l l s t o the 
i n s u r e r f o r payment. T h i s o r d e r was n e i t h e r r e c o n s i d e r e d nor 
a p p e a l e d . 

S h o r t l y a f t e r the p r i o r R e f e r e e ' s o r d e r , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n r e p o r t e d t h a t c l a i m a n t ' s r e c e n t problem was 
e n t i r e l y r e l a t e d to the a l t e r c a t i o n . A c c o r d i n g l y , the p h y s i c i a n 
r e t r o a c t i v e l y a u t h o r i z e d a p p r o x i m a t e l y one month o f temporary 
d i s a b i l i t y b e n e f i t s . \/hen t h e s e b e n e f i t s were not f o r t h c o m i n g , 
c l a i m a n t r e q u e s t e d a h e a r i n g . 

The R e f e r e e c o n c l u d e d t h a t t h e p r i o r R e f e r e e had found 
the c l a i m compensable. Y e t , by o r d e r i n g payment o f o n l y t h e two 
m e d i c a l b i l l s , the R e f e r e e r e a s o n e d t h a t the p r i o r R e f e r e e had 
usurped s t a t u t o r y c l a i m c l o s u r e f u n c t i o n s . B e c a u s e o f the p r i o r 
R e f e r e e ' s f i n d i n g of c o m p e n s a b i l i t y , the R e f e r e e h e l d t h a t t h e 
i n s u r e r remained r e s p o n s i b l e f o r p r o c e s s i n g the c l a i m p u r s u a n t to 
the Workers' Compensation Law. Inasmuch a s the i n s u r e r had f a i l e d 
to p r o c e s s the c l a i m t o c l o s u r e , i t was a s s e s s e d a p e n a l t y and 
a t t o r n e y f e e s . 

We a g r e e w i t h the R e f e r e e t h a t t h e c l a i m must be 
p r o c e s s e d through c l o s u r e . However, we do not c o n s i d e r t h e 
i n s u r e r ' s conduct u n r e a s o n a b l e . Thus, we r e v e r s e t h a t p o r t i o n of 
the R e f e r e e ' s o r d e r which a s s e s s e d a p e n a l t y and accompanying 
a t t o r n e y f e e s . 
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The i n s u r e r a r g u e s t h a t the p r i o r R e f e r e e ' s a p p a r e n t 
f i n d i n g t h a t the c l a i m was f o r m e d i c a l b i l l s o n l y i s r e s j u d i c a t a 
and c o n s t i t u t e s the law of the c a s e . We d i s a g r e e . Res j u d i c a t a 
b a r s c l a i m s which were or c o u l d have been l i t i g a t e d i n t he p r i o r 
p r o c e e d i n g . C o l l a t e r a l e s t o p p e l p r e c l u d e s r e l i t i g a t i o n o f i s s u e s 
a c t u a l l y l i t i g a t e d and d e t e r m i n e d , i f t h e i r d e t e r m i n a t i o n was 
e s s e n t i a l t o the p r i o r o r d e r . C o n s o l i d a t e d F r e i g h t w a y s v. 
P o e l w i j k , 81 Or App 311 ( 1 9 8 6 ) ; C a r r v. A l l i e d P l a t i n g Co., 81 Or 
App 306 ( 1 9 8 6 ) . 

N e i t h e r d o c t r i n e i s a p p l i c a b l e h e r e . The i s s u e 
l i t i g a t e d b e f o r e the p r i o r R e f e r e e was c l e a r l y c o m p e n s a b i l i t y . 
E n t i t l e m e n t to m e d i c a l s e r v i c e s and compensation a r e n a t u r a l l y 
c o n t i n g e n t upon a f i n d i n g of c o m p e n s a b i l i t y . The i s s u e s , however, 
a r e not one and the same. Thus, a l t h o u g h some of the p r i o r 
R e f e r e e ' s comments s u g g e s t o t h e r w i s e , we f i n d t h a t the i s s u e s o f 
c l a i m a n t ' s e n t i t l e m e n t to m e d i c a l s e r v i c e s and temporary/permanent 
d i s a b i l i t y c o m p e n s a t i o n were not and c o u l d not have been l i t i g a t e d 
i n the p r i o r p r o c e e d i n g . 

F u r t h e r m o r e , once a c l a i m i s found compensable, the 
r e s p o n s i b i l i t y f o r p r o c e s s i n g and payment o f c o m p e n s a t i o n l i e s 
w i t h t he i n s u r e r or s e l f - i n s u r e d employer. ORS 6 5 6 . 2 6 2 ( 1 ) . T h e s e 
r e s p o n s i b i l i t i e s i n c l u d e p r o c e s s i n g the c l a i m t o c l o s u r e e i t h e r 
t hrough the E v a l u a t i o n D i v i s i o n , ORS 6 5 6 . 2 6 8 ( 2 ) , or by 
a d m i n i s t r a t i v e means, ORS 6 5 6 . 2 6 8 ( 3 ) . A R e f e r e e ' s d i r e c t i v e 
a r g u a b l y t o the c o n t r a r y c a n n o t r e l e a s e t h e i n s u r e r from i t s 
s t a t u t o r y o b l i g a t i o n s . 

C l a i m a n t ' s a t t o r n e y h a s been i n s t r u m e n t a l i n o b t a i n i n g , 
a t l e a s t , the p o t e n t i a l f o r i n c r e a s e d c o m p e n s a t i o n . For t h e s e 
e f f o r t s , c l a i m a n t i s e n t i t l e d to an a t t o r n e y ' s f e e p a y a b l e out o f 
h i s s u b s e q u e n t award of c o mpensation. ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 
4 3 8 - 4 7 - 0 1 0 ( 5 ) . C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t ' s a t t o r n e y 
s h a l l r e c e i v e 25 p e r c e n t o f the compensation, i f any, awarded upon 
c l a i m c l o s u r e . OAR 438-47-030. T h i s f e e s h a l l not e x c e e d $750. 
I d . 

P e n a l t i e s a r e a s s e s s e d f o r an i n s u r e r ' s u n r e a s o n a b l e 
d e l a y or u n r e a s o n a b l e r e f u s a l to pay c o m pensation. ORS 
6 5 6 . 2 6 2 ( 1 0 ) . A t t o r n e y f e e s a r e r e c o v e r a b l e when an i n s u r e r 
u n r e a s o n a b l y r e s i s t s t h e payment of c o mpensation. ORS 
6 5 6 . 2 6 2 ( 1 0 ) ; ORS 6 5 6 . 3 8 2 ( 1 ) . We have r e p e a t e d l y s t r e s s e d t h a t t h e 
i n t e g r i t y of the w o r k e r s ' compensation system r e l i e s , to a g r e a t 
e x t e n t , on c o m p l i a n c e w i t h R e f e r e e o r d e r s . See O s c a r L . Drew, 38 
Van N a t t a 934, 936 ( 1 9 8 6 ) ; Donald M. Van P i n t e r , 37 Van N a t t a 652, 
655 ( 1 9 8 5 ) . 

C o n s i d e r i n g the p r i o r R e f e r e e ' s s t a t e m e n t s and 
i n s t r u c t i o n s , we f i n d t h a t the i n s u r e r ' s f a i l u r e t o p r o c e s s t h e 
c l a i m t o c l o s u r e p u r s u a n t to s t a t u t o r y p r o c e d u r e s was not 
u n r e a s o n a b l e . T h e r e f o r e , p e n a l t i e s and a t t o r n e y f e e s s h o u l d n o t 
have been a s s e s s e d . 

F i n a l l y , we f i n d t h a t the " r e s j u d i c a t a " i s s u e was o f 
o r d i n a r y d i f f i c u l t y w i t h the u s u a l p r o b a b i l i t y o f s u c c e s s f o r 
c l a i m a n t . A c c o r d i n g l y , a r e a s o n a b l e a t t o r n e y f e e i s awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 23, 1986 i s a f f i r m e d i n 
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p a r t and r e v e r s e d i n p a r t . The a s s e s s m e n t of a p e n a l t y and 
accompanying a t t o r n e y f e e s i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t of the i n c r e a s e d compensation, i f any, t o be 
awarded upon c l a i m c l o s u r e . T h i s award s h a l l not exce e d $750. 
The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w c o n c e r n i n g 
the " r e s j u d i c a t a " i s s u e , to be p a i d by t h e i n s u r e r . 

SHERRY LOEWEN-JOHNSON, C l a i m a n t WCB 85-04114 
B r i a n R. W h i t e h e a d , C l a i m a n t ' s A t t o r n e y J a n u a r y 6, 1987 
D a v i d H o m e , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i o n t o 

Set A s i d e D i s m i s s a l 
C l a i m a n t h a s moved the Board f o r an o r d e r s e t t i n g a s i d e 

P r e s i d i n g R e f e r e e Daughtry's Order o f D i s m i s s a l d a t e d June 9, 
1986. As Board r e v i e w o f t h a t o r d e r was not r e q u e s t e d w i t h i n 30 
days, i t h a s become f i n a l . ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . The o n l y 
p o s s i b l e a u t h o r i t y f o r s e t t i n g a s i d e the o r d e r a t t h i s time i s ORS 
6 5 6 . 2 7 8 ( 1 ) , the Board's own motion a u t h o r i t y . Assuming w i t h o u t 
d e c i d i n g t h a t our own motion a u t h o r i t y i s s u f f i c i e n t l y b r oad t o 
p e r m i t us to s e t a s i d e the d i s m i s s a l i n t h i s c a s e , b u t s e e ORS 
6 5 6 . 2 7 8 ( 5 ) , we d e c l i n e to do s o . 

T h i s m a t t e r was d i s m i s s e d a f t e r c l a i m a n t ' s former 
a t t o r n e y s l o s t c o n t a c t w i t h c l a i m a n t and withdrew t h e i r 
r e p r e s e n t a t i o n a f t e r f a i l u r e of t h e i r d u l y d i l l i g e n t e f f o r t s t o 
l o c a t e h e r . A f t e r c l a i m a n t f a i l e d t o respond t o an o r d e r to show 
c a u s e why the m a t t e r s h o u l d not be d i s m i s s e d a s abandoned, t h e 
P r e s i d i n g R e f e r e e e n t e r e d the o r d e r c l a i m a n t now, ov e r s i x months 
l a t e r , s e e k s t o have s e t a s i d e . I n h e r motion, c l a i m a n t h a s not 
advanced any s p e c i f i c r e a s o n why the o r d e r s h o u l d be s e t a s i d e . 

I n our o p i n i o n , s e t t i n g a s i d e the o r d e r of d i s m i s s a l i s 
not j u s t i f i e d . The motion i s d e n i e d . 

I T I S SO ORDERED. _ _ _ _ _ _ _ _ 
LLOYD 0. FISHER, C l a i m a n t WCB 85-13310 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 8, 1987 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
N i c h o l s ' o r d e r which found t h a t i t s u n i l a t e r a l t e r m i n a t i o n o f 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s was improper. On r e v i e w , 
the i n s u r e r a r g u e s t h a t c l a i m a n t was not e n t i t l e d t o temporary 
d i s a b i l i t y c ompensation d u r i n g h i s i n c a r c e r a t i o n . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t the i n s u r e r ' s c o n d u c t was 
u n r e a s o n a b l e . 

The Board a f f i r m s the o r d e r o f the R e f e r e e w i t h t h e 
f o l l o w i n g comments. 

At the time of the i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n o f 
temporary d i s a b i l i t y b e n e f i t s , c l a i m a n t ' s c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y and h i s c l a i m had n e i t h e r been c l o s e d 
a d m i n i s t r a t i v e l y nor by D e t e r m i n a t i o n O r d e r . F u r t h e r m o r e , he had 
n e i t h e r r e t u r n e d , nor been r e l e a s e d , t o r e g u l a r work. Under t h e s e 
c i r c u m s t a n c e s , we ag r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t the 
i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s was improper. See 
J a c k s o n v. S A I F , 7 Or App 109 ( 1 9 7 1 ) . 
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I n a f f i r m i n g the R e f e r e e ' s o r d e r , we w i s h to s t r e s s t h a t 
t h i s i s not a f i n d i n g t h a t c l a i m a n t i s e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s d u r i n g h i s i n c a r c e r a t i o n . R a t h e r , we a r e 
f i n d i n g t h a t t h e i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n of b e n e f i t s , 
a l t h o u g h not u n r e a s o n a b l e , was i n v a l i d . C l a i m a n t ' s e n t i t l e m e n t to 
b e n e f i t s d u r i n g i n c a r c e r a t i o n and t he i n s u r e r ' s r e q u e s t f o r an 
o f f s e t a r e i s s u e s t h a t s h o u l d be a d d r e s s e d a t the time of c l a i m 
c l o s u r e . 

F i n a l l y , we f i n d t h a t t h i s c a s e i s o f o r d i n a r y 
d i f f i c u l t y w i t h t h e u s u a l p r o b a b i l i t y o f s u c c e s s f o r c l a i m a n t . 
A c c o r d i n g l y , a r e a s o n a b l e a t t o r n e y f e e i s awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 17, 1986 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $650 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the i n s u r e r . 

TERRY D. QUEENER, C l a i m a n t WCB 86-01585 k 85-13348 
Mal a g o n & Moore, C l a i m a n t ' s A t t o r n e y s J a n u a r y 9, 1987 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

L o g g e r s A s s u r a n c e Company h a s r e q u e s t e d r e c o n s i d e r a t i o n 
of the Board's Order on Review dated December 24, 1986 w h i c h 
d e n i e d i t s r e q u e s t t h a t the Board t a k e a d m i n i s t r a t i v e n o t i c e o f 
c e r t a i n r e c o r d s of the C o r p o r a t i o n D i v i s i o n o f t h e Oregon 
Department of Commerce and d e n i e d i t s r e q u e s t t h a t t h e Board 
remand the c a s e f o r the r e c e i p t o f a d d i t i o n a l t e s t i m o n y . I t 
conten d s t h a t the Board's d e c i s i o n i n t h i s c a s e i s i n c o n s i s t e n t 
w i t h i t s d e c i s i o n i n t h e c a s e of Dave S. McElmurry, 38 Van 
N a t t a 1432 (WCB Case No. 85-12308; December 10, 1 9 8 6 ) . 

I n Dave S. McElmurry, s u p r a , the Board remanded t h e c a s e 
t o the R e f e r e e under the r u l e of Parmer v. P l a i d P a n t r y #54, 76 Or 
App 405 (1985) f o r the r e c e i p t of a d d i t i o n a l e v i d e n c e c o n c e r n i n g 
the p r o g r e s s and outcome o f a C a l i f o r n i a w o r k e r s ' c o m p e n s a t i o n 
c l a i m a f t e r t h e R e f e r e e i s s u e d h e r o r d e r . L o g g e r s A s s u r a n c e 
c o n t e n d s t h a t the Board took " j u d i c i a l n o t i c e " of t h e C a l i f o r n i a 
w o r k e r s ' c o m p e n s a t i o n p r o c e e d i n g i n McElmurry and t h u s t h a t i t 
s h o u l d t a k e " j u d i c i a l n o t i c e " o f the Oregon Department o f Commerce 
r e c o r d s i n t h i s c a s e . 

L o g g e r s A s s u r a n c e i s m i s t a k e n . The Board d i d not t a k e 
j u d i c i a l or a d m i n i s t r a t i v e n o t i c e of the C a l i f o r n i a w o r k e r s ' 
c o m p e n s a t i o n p r o c e e d i n g i n McElmurry. The c l a i m a n t i n t h a t c a s e 
p r o v i d e d e v i d e n c e o f the p r o g r e s s and outcome o f t he C a l i f o r n i a 
p r o c e e d i n g to the Board and the Board remanded the c a s e f o r 
f u r t h e r development i n l i g h t o f e v e n t s which had o c c u r r e d a f t e r 
t h e i s s u a n c e of t h e R e f e r e e ' s o r d e r . The i s s u e was remand, not 
a d m i n i s t r a t i v e n o t i c e . 

I n t h e p r e s e n t c a s e , L o g g e r s A s s u r a n c e u r g e s t h e Board 
to t a k e a d m i n i s t r a t i v e n o t i c e of the r e c o r d s o f a n o t h e r a g e ncy 
which r e f l e c t e v e n t s which a l l e g e d l y took p l a c e n e a r l y a y e a r 
b e f o r e the d a t e o f the h e a r i n g . A d m i n i s t r a t i v e n o t i c e i s not 
a p p r o p r i a t e under t h e s e c i r c u m s t a n c e s f o r t he r e a s o n s s t a t e d i n 
our Order on Review. Remand i s not a p p r o p r i a t e f o r t h e r e c e i p t o f 
t h i s e v i d e n c e b e c a u s e such e v i d e n c e c o u l d have been o f f e r e d a t t h e 
time o f the h e a r i n g w i t h the e x e r c i s e of due d i l i g e n c e . 
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L o g g e r s A s s u r a n c e a l s o a r g u e s t h a t the Board's d e n i a l o f 
i t s motion t o remand the c a s e f o r the t e s t i m o n y of an a b s e n t 
w i t n e s s c o n f l i c t s w i t h the Board's d e c i s i o n i n McElmurry. The 
d i f f e r e n c e between t h i s c a s e and McElmurry i s the a v a i l a b i l i t y o f 
the p r o f e r r e d e v i d e n c e p r i o r to the h e a r i n g . I n McElmurry t h e 
Board c o n c l u d e d t h a t the d i s p u t e d e v i d e n c e was not r e a s o n a b l y 
a v a i l a b l e p r i o r to the h e a r i n g w i t h due d i l i g e n c e . The r e a s o n i n g 
s u p p o r t i n g t h i s c o n c l u s i o n i s s t a t e d i n t h a t o r d e r and w i l l not be 
r e p e a t e d h e r e . I n the p r e s e n t c a s e , the Board c o n c l u d e d t h a t the 
e v i d e n c e was a v a i l a b l e b e f o r e the h e a r i n g and c o u l d have been 
p r e s e n t e d w i t h the e x e r c i s e of due d i l i g e n c e . The r e c o r d 
i n d i c a t e s t h a t the e x t e n t of c o u n s e l ' s e f f o r t s to p r o c u r e the 
a t t e n d a n c e of the a b s e n t w i t n e s s was one u n s u c c e s s f u l phone c a l l , 
i f t h a t . Nothing i n L o g g e r s A s s u r a n c e Company's r e q u e s t f o r 
r e c o n s i d e r a t i o n c a u s e s us to c o n c l u d e t h a t our d e n i a l of the 
r e q u e s t f o r remand was i n c o r r e c t . 

A c c o r d i n g l y , L o g g e r s A s s u r a n c e Company's r e q u e s t f o r 
r e c o n s i d e r a t i o n i s g r a n t e d . A f t e r r e c o n s i d e r a t i o n , we adhere t o 
our p r i o r o r d e r . R i g h t s o f a p p e a l s h a l l r u n from the d a t e o f our 
p r i o r o r d e r . 

I T I S SO ORDERED. 

DOUGLAS B. DICKENS, C l a i m a n t WCB 85-04449 
Coons & C o l e , C l a i m a n t ' s A t t o r n e y s J a n u a r y 12, 1987 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r h a s r e q u e s t e d r e c o n s i d e r a t i o n o f the Board's 
Order on Review d a t e d December 19, 1986 which s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome. I n i t s r e q u e s t , the i n s u r e r c o n t e n d s t h a t we 
m i s i n t e r p r e t e d both the m e d i c a l e v i d e n c e and some o f the R e f e r e e ' s 
c o n c l u s i o n s . 

The i n s u r e r ' s r e q u e s t i s g r a n t e d . Our p r e v i o u s o r d e r i s 
withdrawn. However, f o l l o w i n g a f u r t h e r r e v i e w of the m e d i c a l and 
l a y e v i d e n c e , we remain p e r s u a d e d t h a t c l a i m a n t ' s work a c t i v i t i e s 
a s a heavy equipment d i s m a n t l e r were the major c o n t r i b u t i n g c a u s e 
of the w o r s e n i n g of h i s b i l a t e r a l c a r p a l t u n n e l syndrome. 

I n r e a c h i n g our d e c i s i o n , we, l i k e t h e R e f e r e e , d i d n o t 
t o t a l l y a c c e p t or r e j e c t the f i n d i n g s from any one, or a l l t h r e e , 
of the e l e c t r i c a l n e r v e c o n d u c t i o n s t u d i e s . The s t u d i e s ' f i n d i n g s 
were but a p o r t i o n of the e v i d e n c e we a n a l y z e d i n d e t e r m i n i n g the 
c o m p e n s a b i l i t y of the c l a i m . F u r t h e r m o r e , we concede t h a t we 
c o u l d have m i s i n t e r p r e t e d the R e f e r e e ' s " c o n c l u s i o n " t h a t 
c l a i m a n t ' s d a i l y a c t i v i t i e s were no d i f f e r e n t t h a n h i s p r i o r work 
a c t i v i t i e s a s a deputy s h e r i f f . The R e f e r e e ' s s t a t e m e n t c o u l d 
a l s o be c o n s t r u e d a s m e r e l y a r e c i t a t i o n o f a c o n s u l t i n g 
p h y s i c i a n ' s o p i n i o n and not an a c t u a l f i n d i n g . Y e t , even assuming 
t h a t our p r e v i o u s r e p r e s e n t a t i o n was not an e n t i r e l y a c c u r a t e 
d e p i c t i o n o f the R e f e r e e ' s c o n c l u s i o n , our u l t i m a t e d e c i s i o n would 
remain u n a l t e r e d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a d h e r e t o and 
r e p u b l i s h our former o r d e r , a s supplemented h e r e i n , e f f e c t i v e t h i s 
d a t e . 

I T I S SO ORDERED. 
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ENNIS M. ENTWISLE, C l a i m a n t WCB 85-12159 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y J a n u a r y 14, 1987 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members F e r r i s and L e w i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Menashe's 
o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m 
and awarded p e n a l t i e s and a t t o r n e y f e e s f o r l a t e payment o f 
i n t e r i m c o m p e n s a t i o n . The i s s u e s a r e a g g r a v a t i o n , p e n a l t i e s and 
a t t o r n e y f e e s . 

The Board a f f i r m s t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r 
t h a t s e t a s i d e S A I F ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
awarded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e of $300 on the p e n a l t y 
i s s u e . On t h e i s s u e of p e n a l t i e s , however, t h e Board r e d u c e s t h e 
25 p e r c e n t p e n a l t y a s s e s s e d by t he R e f e r e e t o 15 p e r c e n t i n 
a c c o r d a n c e w i t h the g u i d e l i n e s e n u n c i a t e d i n Z e l d a M. B a h l e r , 33 
Van N a t t a 478, 479 ( 1 9 8 1 ) , r e v ' d on o t h e r grounds, B a h l e r v. 
M a i l - W e l l E n v e l o p e Co., 60 Or App 90 ( 1 9 8 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 30, 1986 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t he o r d e r t h a t awarded 
c l a i m a n t a p e n a l t y o f 25 p e r c e n t i s m o d i f i e d , and c l a i m a n t i s 
awarded a p e n a l t y o f 15 p e r c e n t . The re m a i n d e r o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $300 f o r 
s e r v i c e s on Board r e v i e w i n c o n n e c t i o n w i t h t h e a g g r a v a t i o n i s s u e , 
t o be p a i d by t he S A I F C o r p o r a t i o n . 

ARCHIE F. KEPHART, C l a i m a n t WCB 81-0173M 
M a l a g o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 1 4, 1987 
Cheney & K e l l e y , D e f e n s e A t t o r n e y s Own M o t i o n O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e C o u r t 
of A p p e a l s . Edward H i n e s Lumber Co. v. K e p h a r t , 81 Or App 43 
( 1 9 8 6 ) . lie. have been i n s t r u c t e d to a l l o w time f o r a r e s p o n s e from 
the s e l f - i n s u r e d employer and to then r e c o n s i d e r our Second Own 
Motion D e t e r m i n a t i o n on R e c o n s i d e r a t i o n d a t e d August 6, 1985. 

We a r e now i n r e c e i p t o f the employer's r e s p o n s e . 
Having r e c e i v e d no f u r t h e r r e s p o n s e from c l a i m a n t , we have 
proceeded w i t h our r e v i e w . 

On r e c o n s i d e r a t i o n , we adhere to and r e p u b l i s h our 
August 6, 1985 o r d e r . 

I T I S SO ORDERED. 
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The B e n e f i c i a r i e s o f WCB 80-03994, 82-05466 
HERSCHELL R. PITTS ( D e c e a s e d ) , C l a i m a n t & 82-00902 
R i c h a r d s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1987 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e us on remand from t h e Supreme 
C o u r t . Farmers I n s u r a n c e Group v. S A I F , 301 Or 612 ( 1 9 8 6 ) . We 
have been i n s t r u c t e d to e n t e r an o r d e r c o n s i s t e n t w i t h t h e Supreme 
C o u r t ' s o p i n i o n t h a t the R e f e r e e ' s March 14, 1983 o r d e r became 
f i n a l by o p e r a t i o n of law. P u r s u a n t to t h i s o r d e r , t h e S A I F 
C o r p o r a t i o n was found r e s p o n s i b l e f o r the c l a i m . 

A c c o r d i n g l y , F a r m e r s ' d e n i a l of b e n e f i t s i s s u e d June 16, 
1982 i s upheld and S A I F ' s d e n i a l of b e n e f i t s i s s u e d J a n u a r y 15, 
1982 i s s e t a s i d e . The c l a i m i s remanded t o the S A I F C o r p o r a t i o n 
f o r a c c e p t a n c e , payment o f a t t o r n e y f e e s , and f u r t h e r p r o c e s s i n g 
a c c o r d i n g to law. 

I T I S SO ORDERED. 

BETTY L. VESSEY, C l a i m a n t WCB 85-06062 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1986 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by the Board en banc. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s 
o r d e r t h a t awarded c l a i m a n t permanent t o t a l d i s a b i l i t y i n l i e u of 
a D e t e r m i n a t i o n Order award of 40 p e r c e n t (128 d e g r e e s ) 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t he low back. The 
i s s u e i s e x t e n t of u n s c h e d u l e d d i s a b i l i t y , i n c l u d i n g permanent 
t o t a l d i s a b i l i t y . 

C l a i m a n t i s the former owner of a g i f t and c a r d shop. 
She compensably i n j u r e d h e r low back on A p r i l 20, 1983 w h i l e 
moving a heavy d i s p l a y r a c k . I n i t i a l t r e a t m e n t was c o n s e r v a t i v e 
and c l a i m a n t c o n t i n u e d t o at t e m p t work. U l t i m a t e l y , however, 
Dr. W a l l e r performed a r i g h t L5-S1 microlumbar d i s c e c t o m y on 
March 2 1 , 1984. The s u r g e r y r e s o l v e d c l a i m a n t ' s r i g h t t h i g h p a i n , 
but h e r low back p a i n remained. She l e f t work to have s u r g e r y and 
had not r e t u r n e d a t the time of t he h e a r i n g . F o l l o w i n g s u r g e r y , 
c l a i m a n t was u n a b l e to c o n t i n u e o p e r a t i n g h e r g i f t shop, and she 
f i l e d a p e t i t i o n f o r b a n k r u p t c y i n June 1984. 

Duri n g mid-1984 c l a i m a n t g r a d u a l l y i n c r e a s e d h e r 
a c t i v i t y a t t h e d i r e c t i o n o f Dr. W a l l e r , t h e t r e a t i n g s u r g e o n . 
Dr. W a l l e r s u g g e s t e d t h a t c l a i m a n t a v o i d any employment i n v o l v i n g 
r e p e t i t i v e l i f t i n g o f more tha n 15 pounds. On June 28, 1984, he 
r e p o r t e d , " I t h i n k she i s r e a d y to r e t u r n t o work, b u t needs . . . 
a s s i s t a n c e i n the a r e a of v o c a t i o n a l c o u n s e l i n g . " I n Dr. W a l l e r ' s 
o p i n i o n , c l a i m a n t c o u l d s i t and s t a n d f o r an hour a t a time, f o u r 
h o u r s p e r day, and c o u l d walk f o r 1/2 hour a t a t i m e . Based on 
Dr. W a l l e r ' s r e p o r t , S A I F a r r a n g e d f o r c l a i m a n t to r e c e i v e 
v o c a t i o n a l a s s i s t a n c e from R i c h t e r - H a r p e r S e r v i c e s , a p r i v a t e 
v o c a t i o n a l s e r v i c e p r o v i d e r . 

The v o c a t i o n a l p r o v i d e r i n i t i a l l y d e t e r m i n e d t h a t 
c l a i m a n t ' s p r o g n o s i s f o r a r e t u r n to work was " f a i r t o good," 
b a s e d on h e r t r a n s f e r a b l e s k i l l s , a p p a r e n t above a v e r a g e 
i n t e l l i g e n c e and p r i o r work h a b i t s . Bookkeeping employment was 
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s e t a s t h e v o c a t i o n a l g o a l b e c a u s e of c l a i m a n t ' s documented work 
e x p e r i e n c e i n t h a t a r e a . Other c l e r i c a l p o s i t i o n s were a l s o t o be 
e x p l o r e d . W i t h i n the f i r s t month, a p a r t - t i m e j o b was found. 
C l a i m a n t d i d not submit an a p p l i c a t i o n , however, b e c a u s e o f t h e 
j o b ' s l o c a t i o n and the $5.30 p e r hour wage. 

As reemployment e f f o r t s c o n t i n u e d , the p r o v i d e r 
i d e n t i f i e d c l a i m a n t ' s s a l a r y demands a s an o b s t a c l e t o 
employment. C l a i m a n t had i n d i c a t e d t h a t she would need a minimum 
monthly n e t income o f $1,000 to meet e x p e n s e s . The p r o v i d e r n o ted 
t h a t b o o k k e e p e r s ' s a l a r i e s tended to be low, b u t i t c o n t i n u e d i t s 
e f f o r t s toward c l a i m a n t ' s reemployment. 

I n a December 18, 1984 r e p o r t , c l a i m a n t ' s v o c a t i o n a l 
c o u n s e l o r e x p r e s s e d f r u s t r a t i o n w i t h c l a i m a n t ' s d i f f i c u l t y i n 
f o c u s i n g on a s u i t a b l e r e t u r n - t o - w o r k g o a l , a s w e l l as h e r f a i l u r e 
to f o l l o w through on employment s e a r c h d i r e c t i v e s . The c o u n s e l o r 
t e n t a t i v e l y d e c i d e d to s t e e r c l a i m a n t away from bookkeeping and 
r e l a t e d employment b e c a u s e of c l a i m a n t ' s p r e f e r e n c e f o r h i g h e r 
p a y i n g j o b s . 

I n e a r l y 1985, the c o u n s e l o r d e v e l o p e d a j o b f o r 
c l a i m a n t a t a d r y c l e a n i n g shop. The j o b was t o be p a r t - t i m e t o 
s t a r t and was w i t h i n the p h y s i c a l l i m i t a t i o n s p r e s c r i b e d by 
Dr. W a l l e r . Dr. W a l l e r r e v i e w e d the proposed j o b d e s c r i p t i o n and 
approved c l a i m a n t ' s p a r t i c i p a t i o n . The b e g i n n i n g pay was t o be 
minimum wage, w i t h a proposed i n c r e a s e to $1,300 p e r month t h r e e 
months l a t e r . B e c ause the j o b r e q u i r e d knowledge o f computer 
t e c h n i q u e s , the v o c a t i o n a l p r o v i d e r a r r a n g e d f o r c l a i m a n t ' s 
computer c e r t i f i c a t i o n . A l t h o u g h c l a i m a n t a g r e e d t o become 
c e r t i f i e d , b oth the c e r t i f i c a t i o n and the p r o p o s e d employment f e l l 
t h rough a f t e r a s e r i e s of miscommunications, some f o r which 
c l a i m a n t a p p e a r s t o have been r e s p o n s i b l e . The proposed employer 
u l t i m a t e l y withdew h i s o f f e r of employment. C l a i m a n t ' s v o c a t i o n a l 
c o u n s e l o r t h e r e a f t e r e x p r e s s e d c o n t i n u i n g f r u s t r a t i o n , n o t i n g : 
" [ C l a i m a n t ] . . . seems to be s a b o t a g i n g r e t u r n - t o - w o r k 
o p p o r t u n i t i e s . " The c o u n s e l o r warned t h a t f u r t h e r f a i l u r e s t o 
c o o p e r a t e and p a r t i c i p a t e c o u l d r e s u l t i n the c l o s u r e of 
c l a i m a n t ' s f i l e . 

C l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y by a p a n e l of 
O r t h o p a e d i c C o n s u l t a n t s on J a n u a r y 31, 1985. The p a n e l r a t e d 
c l a i m a n t ' s o v e r a l l impairment as moderate. The c l a i m was l a t e r 
c l o s e d by D e t e r m i n a t i o n Order w i t h an award of 40 p e r c e n t 
u n s c h e d u l e d low back d i s a b i l i t y . 

I n F e b r u a r y 1985, Dr. W a l l e r approved a s e c o n d j o b 
d e v e l o p e d f o r c l a i m a n t by R i c h t e r - H a r p e r S e r v i c e s . A l t h o u g h 
c l a i m a n t a g r e e d t o a t t e m p t the j o b , h e r c o n t i n u i n g c o m p l a i n t s o f 
low back p a i n and r e q u e s t s f o r t h e r a p y l e d the v o c a t i o n a l p r o v i d e r 
to seek Dr. W a l l e r ' s o p i n i o n on c l a i m a n t ' s need f o r c o n t i n u e d 
m e d i c a l t r e a t m e n t . Dr. W a l l e r a p p a r e n t l y responded n e g a t i v e l y t o 
the t h e r a p i e s r e q u e s t e d by c l a i m a n t and r e p o r t e d t h a t c l a i m a n t 
would have t o " s e t t l e down and g e t back to work." D e s p i t e 
c l a i m a n t ' s c o n c e r n s , a d i r e c t employment program was d e v e l o p e d and 
approved. Two j o b o p e n i n g s were found and c l a i m a n t was o f f e r e d an 
e n t r y - l e v e l bookkeeping j o b by one of the e m p l o y e r s . C l a i m a n t 
r e f u s e d t he j o b b e c a u s e of i t s low s t a r t i n g s a l a r y . 

I n A p r i l 1985, a new R i c h t e r - H a r p e r c o u n s e l o r assumed 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s f i l e . B e c a use c l a i m a n t ' s 
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bookkeeping s k i l l s were "not f r e s h " and h e r e n t h u s i a s m f o r t h a t 
employment had r e p o r t e d l y "dwindled," the new c o u n s e l o r a t t e m p t e d 
to p l a c e c l a i m a n t as a r e c e p t i o n i s t i n a m e d i c a l o f f i c e . One 
o f f i c e e x p r e s s e d i n i t i a l i n t e r e s t i n h i r i n g c l a i m a n t , b ut the h i g h 
s a l a r y e x p e c t a t i o n s she e x p r e s s e d i n h e r i n t e r v i e w r e s u l t e d i n t h e 
o f f i c e h i r i n g a n o t h e r a p p l i c a n t . C l a i m a n t ' s f i l e was soon c l o s e d , 
w i t h h e r c o u n s e l o r r e p o r t i n g : 

" A f t e r many months of placement e f f o r t s . . 
. i t has not been p o s s i b l e t o a s s i s t t h e 
i n j u r e d worker w i t h e n t r y p l a cement which 
meets h e r s a l a r y e x p e c t a t i o n s o f 
$ l , 0 0 0 / n e t . Other c o n c e r n s about w o r k e r ' s 
p a r t i c i p a t i o n i n the j o i n t j o b p l a c e m e n t 
e f f o r t had a l s o been e x p r e s s e d . . -. The 
worker i s c o n s i d e r e d t o p o s s e s s m a r k e t a b l e 
s k i l l s f o r employment as a 
r e c e p t i o n i s t / b o o k k e e p e r b ut h a s not a t t a i n e d 
employment to d a t e b e c a u s e of the l a b o r 
market." 

C l a i m a n t t e s t i f i e d a t h e a r i n g t h a t she was 60 y e a r s o l d 
and had a h i g h s c h o o l d i p l o m a . Her p a s t employments i n c l u d e d work 
a t a s h i p y a r d , a department s t o r e and a s c h o o l d i s t r i c t b e f o r e 
she l e f t employment f o r s e v e r a l y e a r s t o r a i s e a f a m i l y . t/hen 
c l a i m a n t l a t e r d i v o r c e d , she worked f o r a s h o r t time a s a 
s e c r e t a r y b e f o r e p u r c h a s i n g h e r c a r d and g i f t shop. She had had 
two p r i o r minor compensable back i n j u r i e s t h a t r e s u l t e d i n m e d i c a l 
t r e a t m e n t o n l y . 

C l a i m a n t t e s t i f i e d to ongoing low back and l e g p a i n t h a t 
l i m i t s h e r a b i l i t y t o be a c t i v e . She i n d i c a t e d t h a t a f t e r a day 
of a c t i v i t y , h e r s l e e p i s a f f e c t e d and she i s u n a b l e t o be a c t i v e 
the n e x t day. Her day-to-day a c t i v i t y c o n s i s t s l a r g e l y o f r e s t 
and s p o r a d i c l i g h t a c t i v i t y . \Jhen a s k e d whether h e r j o b s e a r c h 
e f f o r t s had r e s u l t e d i n o f f e r s of employment, c l a i m a n t i n d i c a t e d 
t h a t she had r e c e i v e d two c a l l s r e g a r d i n g temporary employment, 
both of which she r e j e c t e d . She d i d not f e e l c a p a b l e o f d o i n g one 
job and she c i t e d p e r s o n a l r e a s o n s f o r r e j e c t i n g t h e o t h e r . 

Sue Swenson, c l a i m a n t ' s i n i t i a l R i c h t e r - H a r p e r 
c o u n s e l o r , t e s t i f i e d t h a t c l a i m a n t viewed h e r s e l f a s more d i s a b l e d 
than d i d h e r t r e a t i n g d o c t o r . She a l s o t e s t i f i e d r e g a r d i n g t h e 
s e v e r a l u n s u c c e s s f u l a t t e m p t s a t r e t u r n i n g c l a i m a n t t o work, 
c i t i n g c l a i m a n t ' s r e j e c t i o n s of j o b o f f e r s a s a s o u r c e o f 
f r u s t r a t i o n . On c r o s s - e x a m i n a t i o n , Ms. Swenson a d m i t t e d t h a t she 
had conducted no v o c a t i o n a l t e s t s and t h a t c l a i m a n t had a r r a n g e d 
f o r h e r own t y p i n g and a c c o u n t i n g t r a i n i n g . C l a i m a n t had a l s o 
been a c t i v e i n a r r a n g i n g f o r a t l e a s t one bookkeeping j o b . 

The R e f e r e e found c l a i m a n t t o be a c o m p l e t e l y c r e d i b l e 
and r e l i a b l e w i t n e s s . R e l y i n g l a r g e l y on h e r t e s t i m o n y , t h e 
R e f e r e e found c l a i m a n t to be p e r m a n e n t l y and t o t a l l y d i s a b l e d . He 
found t h a t t h e m e d i c a l e v i d e n c e " e s s e n t i a l l y , c o r r o b o r a t e s 
c l a i m a n t ' s t e s t i m o n y . " The R e f e r e e d i s c o u n t e d t h e v o c a t i o n a l 
e v i d e n c e , f i n d i n g c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e t o have been 
i n e f f e c t u a l and h e r c o u n s e l o r t o have " e i t h e r t o t a l l y m i s c o n s t r u e d 
the s i t u a t i o n or d i s t o r t e d t h e f a c t s . " 

I t i s c l a i m a n t ' s burden t o prove t h a t she i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d , t h a t she i s w i l l i n g t o seek r e g u l a r g a i n f u l 
employment and t h a t she has made r e a s o n a b l e e f f o r t s t o o b t a i n s u c h 
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employment.. ORS 6 5 6 . 2 0 6 ( 3 ) . Our r e v i e w o f t h e e v i d e n c e 
p e r s u a d e s us t h a t c l a i m a n t h a s f a i l e d to s u s t a i n h e r burden o f 
p r o o f . W h i l e h e r t e s t i m o n y i s p r o b a t i v e and s u g g e s t s t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d , t h e r e m a i n d e r o f t he 
r e c o r d i s t o the c o n t r a r y . The t r e a t i n g surgeon h a s ne v e r 
s u g g e s t e d t h a t c l a i m a n t i s unable to work. I n f a c t , he h as 
c o n s i s t e n t l y r e p o r t e d t h a t c l a i m a n t i s a b l e t o work, a l b e i t w i t h 
l i m i t a t i o n s . He h as s p e c i f i c a l l y approved h e r p a r t i c i p a t i o n i n 
two j o b s , and h a s a p p a r e n t l y d e n i e d h e r r e q u e s t s f o r a d d i t i o n a l 
m e d i c a l t h e r a p y , r e p o r t i n g t o c l a i m a n t ' s c o u n s e l o r t h a t c l a i m a n t 
s h o u l d " s e t t l e down and g e t back t o work." 

We d i s a g r e e w i t h the R e f e r e e ' s complete r e j e c t i o n of t h e 
v o c a t i o n a l e v i d e n c e . A l t h o u g h the e v i d e n c e may have been more 
p e r s u a s i v e had c l a i m a n t undergone v o c a t i o n a l t e s t i n g , we do not 
f i n d i t to be s u b j e c t t o r e j e c t i o n out o f hand. R a t h e r , t h e 
v o c a t i o n a l r e c o r d p e r s u a d e s us t h a t c l a i m a n t h a s s k i l l s 
t r a n s f e r a b l e t o the s e d e n t a r y o c c u p a t i o n s approved by t h e t r e a t i n g 
p h y s i c i a n . We a l s o a r e p e r s u a d e d by the v o c a t i o n a l e v i d e n c e t h a t 
c l a i m a n t r e j e c t e d s e v e r a l v i a b l e o f f e r s o f employment s o l e l y 
b e c a u s e she was d i s s a t i f i e d w i t h the wages a s s o c i a t e d w i t h t h o s e 
o f f e r s . The r e p e a t e d r e j e c t i o n s were a d i r e c t c a u s e o f t h e 
u l t i m a t e c l o s u r e of the v o c a t i o n a l f i l e . We f i n d c l a i m a n t ' s 
r e j e c t i o n s to have been u n r e a s o n a b l e , g i v e n t h a t h e r p a r t i c i p a t i o n 
i n employment was t w i c e approved by h e r p h y s i c i a n . C l a i m a n t i s 
not e n t i t l e d to an award of permanent t o t a l d i s a b i l i t y . 

A t t h e time o f the h e a r i n g , c l a i m a n t had r e c e i v e d a 40 
p e r c e n t u n s c h e d u l e d award f o r the low back. We f i n d t h a t she i s 
e n t i t l e d t o an i n c r e a s e d award. As p r e v i o u s l y noted, c l a i m a n t was 
60 y e a r s o l d a t the time of the h e a r i n g . A l t h o u g h she h a s 
t r a n s f e r a b l e s k i l l s , she i s now p r e c l u d e d from a l l b u t s e d e n t a r y 
employment. Her p h y s i c a l impairment h a s been r a t e d "moderate" by 
O r t h o p a e d i c C o n s u l t a n t s . A f t e r r e v i e w i n g t h e s e and o t h e r 
p e r t i n e n t s o c i a l / v o c a t i o n a l f a c t o r s , we f i n d t h a t c l a i m a n t i s 
e n t i t l e d t o an i n c r e a s e d award of 20 p e r c e n t u n s c h e d u l e d 
d i s a b i l i t y , b r i n g i n g h e r t o t a l award to 60 p e r c e n t . The R e f e r e e ' s 
o r d e r s h a l l be m o d i f i e d a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 26, 1986 i s 
m o d i f i e d . I n l i e u of the R e f e r e e ' s award o f permanent t o t a l 
d i s a b i l i t y and a l l p r i o r awards, c l a i m a n t i s awarded 60 p e r c e n t 
(192 d e g r e e s ) u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e low 
back . C l a i m a n t ' s a t t o r n e y ' s f e e s h a l l be m o d i f i e d a c c o r d i n g t o 
t h i s o r d e r . 
Board Member L e w i s D i s s e n t i n g 

I r e s p e c t f u l l y d i s s e n t from the m a j o r i t y ' s o r d e r t h a t 
r e v e r s e d t h e R e f e r e e and found t h a t c l a i m a n t was n o t p e r m a n e n t l y 
t o t a l l y d i s a b l e d . 

At the time of h e a r i n g c l a i m a n t was 60 y e a r s o l d w i t h a 
12th grade e d u c a t i o n . Her o n l y r e c e n t o c c u p a t i o n was t h a t o f 
owning and o p e r a t i n g a g i f t shop f o r n i n e y e a r s . Her a n n u a l 
income from t h a t o c c u p a t i o n had been $23,000 t o $24,000. As a 
r e s u l t of h e r i n j u r y Dr. W a l l e r , h e r t r e a t i n g p h y s i c i a n , had 
l i m i t e d h e r t o o c c u p a t i o n s w i t h no r e p e t i t i v e l i f t i n g beyond 15 
pounds. F u r t h e r , she was to s i t and s t a n d f o r o n l y an hour a t a 
time, f o u r h o u r s p e r day, and c o u l d walk f o r h a l f an hour a t a 
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t i m e . Dr. W a l l e r c o n c l u d e d t h a t c l a i m a n t would not be a b l e to 
r e t u r n to h e r former o c c u p a t i o n a t the g i f t c a r d shop and was i n 
need of v o c a t i o n a l r e t r a i n i n g . 

I c o n c l u d e t h a t c l a i m a n t h a s e s t a b l i s h e d t h a t she i s 
p e r m a n e n t l y d i s a b l e d due to a c o m b i n a t i o n o f m e d i c a l and 
n o n-medical d i s a b i l i t i e s which have e f f e c t i v e l y f o r e c l o s e d h e r 
from g a i n f u l employment. See Welch v. B a n i s t e r P i p e l i n e , 70 Or 
App 699 ( 1 9 8 4 ) . I a l s o c o n c l u d e t h a t c l a i m a n t has s a t i s f i e d h e r 
burden of p r o v i n g t h a t she i s w i l l i n g to seek r e g u l a r g a i n f u l 
employment and t h a t she h a s made r e a s o n a b l e e f f o r t s t o o b t a i n s u c h 
employment a s r e q u i r e d by ORS 6 5 6 . 2 0 6 ( 3 ) . 

The m a j o r i t y d e c l i n e d to award permanent d i s a b i l i t y 
b a s e d p r i m a r i l y on the v o c a t i o n a l r e p o r t s and t e s t i m o n y o f the 
v o c a t i o n a l c o u n s e l o r . I n doing so, the m a j o r i t y has d i r e c t l y 
a s s a i l e d the R e f e r e e ' s c r e d i b i l i t y f i n d i n g s o f b o t h the v o c a t i o n a l 
c o u n s e l o r and c l a i m a n t . The R e f e r e e s t a t e d t h a t he had no 
q u e s t i o n s c o n c e r n i n g c l a i m a n t ' s c r e d i b i l i t y and found t h a t the 
m e d i c a l e v i d e n c e c o r r o b o r a t e d h e r t e s t i m o n y . The m a j o r i t y 
c o n c l u d e d t h a t h e r t e s t i m o n y was " p r o b a t i v e " , b u t c o n t r a r y t o t h e 
r e m a inder of the r e c o r d . I m p l i c i t l y , the m a j o r i t y h a s d i s p u t e d 
the R e f e r e e ' s c r e d i b i l i t y f i n d i n g s even though he was i n the b e s t 
p o s i t i o n t o make t h a t d e t e r m i n a t i o n . See Humphrey v. S A I F , 58 Or 
App 360 ( 1 9 8 2 ) . 

Most s i g n i f i c a n t was the m a j o r i t y ' s d i s r e g a r d of the 
R e f e r e e ' s f i n d i n g c o n c e r n i n g the v o c a t i o n a l c o u n s e l o r ' s t e s t i m o n y 
and r e p o r t s . A f t e r h e a r i n g the e l u s i v e t e s t i m o n y of the 
v o c a t i o n a l c o u n s e l o r , the R e f e r e e s t a t e d t h a t h e r t e s t i m o n y was 
not e n t i t l e d to any w e i g h t as she had " e i t h e r t o t a l l y m i s c o n s t r u e d 
the s i t u a t i o n or d i s t o r t e d the f a c t s . " T h i s f i n d i n g was not 
t o t a l l y b a s e d on demeanor, but i s a l s o s u p p o r t e d by t h e r e c o r d . 

A f t e r t he s t a r t of v o c a t i o n a l s e r v i c e s , bookkeeping was 
e s t a b l i s h e d a s a p o t e n t i a l o c c u p a t i o n a l g o a l . The c o u n s e l o r and 
c l a i m a n t soon d i s c o v e r e d , however, t h a t h e r s k i l l s were o u t d a t e d 
and she needed a d d i t i o n a l t r a i n i n g . Without the a i d o f h e r 
v o c a t i o n a l c o u n s e l o r , c l a i m a n t l o c a t e d and p a r t i c i p a t e d i n 
computer and t y p i n g c l a s s e s . She a l s o p a i d f o r t h e s e c o u r s e s . 
F u r t h e r , c l a i m a n t ' s o n l y s e r i o u s j o b o p p o r t u n i t y came a f t e r she 
c o n t a c t e d a f r i e n d r e g a r d i n g p o s s i b l e employment a t a d r y c l e a n i n g 
shop. U n f o r t u n a t e l y , the j o b never f u l l y m a t e r i a l i z e d a s t h e 
employer was u n a b le t o o b t a i n a f e d e r a l wage s u b s i d y . 
S i g n i f i c a n t l y , the v o c a t i o n a l c o u n s e l o r n e v e r a i d e d c l a i m a n t i n 
o b t a i n i n g the n e c e s s a r y c e r t i f i c a t e so the employer c o u l d o b t a i n 
the needed wage s u b s i d y . D e s p i t e c l a i m a n t ' s f i n d i n g t h i s j o b and 
the v o c a t i o n a l c o u n s e l o r ' s l a c k of h e l p , the m a j o r i t y c o n c l u d e d 
t h a t the c o u n s e l o r "developed" t h i s j o b . 

The v o c a t i o n a l c o u n s e l o r t e s t i f i e d a t h e a r i n g t h a t she 
became " f r u s t r a t e d " w i t h c l a i m a n t and doubted h e r m o t i v a t i o n . She 
l a t e r c o n c l u d e d t h a t c l a i m a n t was a t t e m p t i n g t o " s abotage" h e r 
v o c a t i o n a l a s s i s t a n c e . The c o u n s e l o r was u n a b l e t o s u b s t a n t i a t e 
any of t h e s e c o n c l u s i o n s a t h e a r i n g a l t h o u g h the m a j o r i t y r e l i e s 
on them i n t h e i r o r d e r . L i k e the R e f e r e e , I c o n c l u d e t h a t 
c l a i m a n t was m o t i v a t e d to r e t u r n to work and made e x c e p t i o n a l 
e f f o r t s towards t h a t g o a l . The v o c a t i o n a l program d i d not a i d 
c l a i m a n t or make h e r more employable and we a r e o b l i g a t e d t o b a s e 
an award of permanent d i s a b i l i t y on the c o n d i t i o n s e x i s t i n g a t t h e 
time of h e a r i n g . Gettman v. S A I F , 289 Or 609 ( 1 9 8 0 ) . We can not 
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r e l y on what might have happened had c l a i m a n t been g i v e n an 
e f f e c t i v e v o c a t i o n a l r e h a b i l i t a t i o n program. 

I would a f f i r m the w e l l r e a s o n e d o r d e r o f t h e R e f e r e e . 

LINDA C. VILES, C l a i m a n t WCB 85-11987 
W e l c h , B r u u n & Green, C l a i m a n t ' s A t t o r n e y s J a n u a r y 14, 1987 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s 
o r d e r which: ( 1 ) found t h a t c l a i m a n t had e s t a b l i s h e d good c a u s e 
f o r t h e u n t i m e l y f i l i n g o f h e r r e q u e s t f o r h e a r i n g ; and (2) s e t 
a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h e r 
ment a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e good c a u s e and 
com p e n s a b i 1 i t y . 

We a g r e e t h a t c l a i m a n t e s t a b l i s h e d good c a u s e f o r the 
u n t i m e l y f i l i n g o f h e r h e a r i n g r e q u e s t c o n c e r n i n g S A I F ' s d e n i a l . 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) ; Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513 
( 1 9 8 6 ) ; W i l l i a m J . Anderson, 38 Van N a t t a 1446 (December 15, 1 9 8 6 ) . 
Y e t , we a r e not p e r s u a d e d t h a t c l a i m a n t ' s work a c t i v i t i e s were the 
major c o n t r i b u t i n g c a u s e of h e r mental c o n d i t i o n , or i t s 
w o r s e n i n g . C o n s e q u e n t l y , we r e v e r s e t h a t p o r t i o n o f the R e f e r e e ' s 
o r d e r which found the c l a i m compensable. 

C l a i m a n t was 36 y e a r s of age a t the time o f h e a r i n g . I n 
1979 she began working f o r a c o l l e g e a s a r e f u n d c l e r k . I n 1982 
and 1984 she sought t r e a t m e n t f o r stomach p a i n s . However, t h e s e 
c o m p l a i n t s were not a t t r i b u t e d to mental p r o b l e m s . I n September 
1984, h e r husband a c c e p t e d employment i n Sa u d i A r a b i a . C l a i m a n t 
remained a t h e r j o b and managed the c o u p l e ' s h o u s e h o l d , w h i c h 
c o n s i s t e d o f two c h i l d r e n . Her husband's move had a p p a r e n t l y been 
n e c e s s i t a t e d by f i n a n c i a l c o n c e r n s , which i n c l u d e d much o f t h e 
s u p p o r t f o r h e r f a t h e r - i n - l a w , who had been r e c e n t l y i n c a p a c i t a t e d 
by two h e a r t b y - p a s s s u r g e r i e s . 

I n J a n u a r y 1985 c l a i m a n t was promoted t o an 
a d m i n i s t r a t i v e a s s i s t a n t p o s i t i o n a s a " V e t s c l e r k . " T h i s 
p o s i t i o n e n t a i l e d t h e s u p e r v i s i o n o f s i x w o r k-study v e t e r a n s . 
C l a i m a n t had no p r i o r s u p e r v i s o r y e x p e r i e n c e . A l s o i n J a n u a r y 
1985 h e r husband r e t u r n e d f o r a two-week v a c a t i o n . C l a i m a n t 
behaved n o r m a l l y d u r i n g h i s v i s i t but was r e l u c t a n t t o ha v e him 
r e t u r n to Sa u d i A r a b i a . 

A f t e r h e r husband's d e p a r t u r e , c l a i m a n t p r e p a r e d a memo 
r e g a r d i n g the work-study v e t e r a n s . She was co n c e r n e d about some 
of the v e t e r a n s t e n dency t o s t u d y w h i l e t h e y were a s s i g n e d t o work 
d u t i e s . The memo d i s c u s s e d what was e x p e c t e d o f th e v e t e r a n s 
w h i l e t h e y were w o r k i n g . The memo's d i s t r i b u t i o n was met w i t h 
n e a r l y unanimous c r i t i c i s m . C l a i m a n t was amazed by t h i s n e g a t i v e 
r e s p o n s e . 

On March 4, 1985, c l a i m a n t was h o s p i t a l i z e d f o r a g i t a t e d 
b e h a v i o r and a u d i t o r y h a l l u c i n a t i o n s . A p p a r e n t l y , she was t a l k i n g 
i n a d i s c o n n e c t e d f a s h i o n about her f a t h e r , who had been dead f o r 
23 y e a r s , and t he s a f e t y o f h e r c h i l d r e n . I n a d d i t i o n t o h e r 
husband's S a u d i A r a b i a n employment and the p r e s s u r e s a t home, 
c l a i m a n t ' s h i s t o r y i n c l u d e d h e r r e c e n t employment d i s t r e s s t h a t 
had prompted h e r to l e a v e work the p r e v i o u s week. S i n c e h e r 
d e p a r t u r e from work, c l a i m a n t had e x p e r i e n c e d i n t e r m i t t e n t c r y i n g , 
a u d i t o r y h a l l u c i n a t i o n s , a 10-pound weight l o s s and i n s o m n i a . 

-14-



Dr. H e n s a l a , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
u l t i m a t e l y d i a g n o s e d a major d e p r e s s i v e d i s o r d e r w i t h p s y c h o t i c 
f e a t u r e s . T h i s d i a g n o s i s was b a s e d on s e v e r a l e x a m i n a t i o n s , 
i n c l u d i n g two s e p a r a t e h o s p i t a l i z a t i o n s . I n Dr. H e n s a l a ' s 
o p i n i o n , c l a i m a n t ' s work a c t i v i t i e s , s p e c i f i c a l l y t h e j o b change, 
was a major c o n t r i b u t i n g f a c t o r i n c a u s i n g the development of h e r 
d e p r e s s i v e c o n d i t i o n . However, Dr. H e n s a l a a l s o acknowledged t h a t 
a n o t h e r c o n t r i b u t i n g f a c t o r was the a b s e n c e o f h e r husband. 

Dr. C o l b a c h , p s y c h i a t r i s t , performed an independent 
m e d i c a l e x a m i n a t i o n . B ecause of the l o s s of h e r f a t h e r a t a young 
age, Dr. C o l b a c h o p i n e d t h a t c l a i m a n t was more s e n s i t i v e t o 
s e p a r a t i o n s . Thus, Dr. C o l b a c h f e l t t h a t c l a i m a n t ' s husband's 
move to S a u d i A r a b i a had r e k i n d l e d t h e s e p r i o r p r o b l e m s . A l t h o u g h 
c l a i m a n t ' s work p l a y e d a p a r t i n a g g r a v a t i n g an u n d e r l y i n g 
c o n d i t i o n , Dr. C o l b a c h c o n c l u d e d t h a t i t d i d not p r o v i d e t h e 
e n t i r e answer. I n a d d i t i o n t o c l a i m a n t ' s j o b promotion, 
Dr. C o l b a c h i d e n t i f i e d f i n a n c i a l and p e r s o n a l p r e s s u r e s w h i c h 
c o u l d a l s o a c c o u n t f o r the p s y c h o t i c e p i s o d e s . 

The R e f e r e e was p e r s u a d e d t h a t c l a i m a n t ' s new employment 
r e s p o n s i b i l i t i e s were the major c o n t r i b u t i n g f a c t o r i n h e r need 
f o r p s y c h i a t r i c t r e a t m e n t . A c c o r d i n g l y , the c l a i m was found 
compensable. 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must p r o v e t h a t 
t h e r e were " r e a l " work e v e n t s and c o n d i t i o n s t h a t , when viewed 
o b j e c t i v e l y , were c a p a b l e of p r o d u c i n g s t r e s s and w h i c h had 
r e s u l t e d i n h e r m ental d i s o r d e r . McGarrah v. S A I F , 296 Or 145 
( 1 9 8 3 ) . F u r t h e r m o r e , she must e s t a b l i s h t h a t h e r work c o n d i t i o n s , 
when compared w i t h non-work c o n d i t i o n s , were t h e major 
c o n t r i b u t i n g c a u s e of the d i s o r d e r , or i t s w o r s e n i n g . McGarrah, 
s u p r a ; W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) ; D e t h i e f s v. 
H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) ; S A I F v. G y g i , 55 Or App 570, r e v 
den 292 Or 825 ( 1 9 8 2 ) . A l t h o u g h c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g 
c a u s a t i o n i s p r o b a t i v e , i t may not be p e r s u a s i v e when the i s s u e 
i n v o l v e s a complex m e d i c a l q u e s t i o n . See K a s s a h n v. P u b l i s h e r s 
Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

C o n s i d e r i n g the c o m p l e x i t y o f c l a i m a n t ' s c o n d i t i o n , we 
have d e t e r m i n e d t h a t the r e s o l u t i o n o f the c a u s a l r e l a t i o n s h i p 
i s s u e can b e s t be a c h i e v e d through an a p p r a i s a l o f t h e m e d i c a l 
o p i n i o n s . A l t h o u g h the c r e d i b l e l a y t e s t i m o n y i s not r e j e c t e d , 
the m e d i c a l o p i n i o n s have been a c c o r d e d s i g n i f i c a n t p r o b a t i v e 
w e i g h t . 

E a c h m e d i c a l e x p e r t s u p p o r t e d a c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s work a c t i v i t i e s and h e r need f o r m e d i c a l 
t r e a t m e n t . However, e a c h e x p e r t a l s o c o n s i d e r e d o f f - t h e - j o b 
f a c t o r s a s p r o b a b l e c o n t r i b u t o r s t o h e r m e n t a l c o n d i t i o n . 
Moreover, n e i t h e r e x p e r t c o n c l u d e d t h a t c l a i m a n t ' s work c o n d i t i o n s 
were the major c o n t r i b u t i n g c a u s e o f h e r m e n t a l d i s o r d e r , or i t s 
w o r s e n i n g . Thus, the e v i d e n c e f a i l s t o meet t h e r e q u i s i t e burden 
of p r o o f . 

Dr. H e n s a l a s t a t e d t h a t the work a c t i v i t i e s , 
p a r t i c u l a r l y the promotion, was a major c o n t r i b u t i n g f a c t o r i n t h e 
development of c l a i m a n t ' s e m o t i o n a l breakdown. Y e t , Dr. H e n s a l a 
f u r t h e r conceded t h a t a n o t h e r c o n t r i b u t i n g f a c t o r was the a b s e n c e 
o f c l a i m a n t ' s husband. Dr. C o l b a c h d i s c u s s e d t h i s l a t t e r f a c t o r , 
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as w e l l as o t h e r non-work s t r e s s o r s , i n c o n c l u d i n g t h a t a l t h o u g h 
c l a i m a n t ' s work c o n t r i b u t e d to the a g g r a v a t i o n of h e r e m o t i o n a l 
s i t u a t i o n , i t was not the o n l y c o n t r i b u t o r . 

We a r e m i n d f u l t h a t "magic words" a r e not n e c e s s a r i l y 
e s s e n t i a l t o e s t a b l i s h a c l a i m ' s c o m p e n s a b i l i t y . McClendon v. 
N a b i s c o B r a n d s , I n c . , 77 Or App 412 ( 1 9 8 6 ) . However, a f t e r 
c o n s i d e r a t i o n of the m e d i c a l o p i n i o n s , i n c o n j u n c t i o n w i t h the 
c r e d i b l e l a y t e s t i m o n y , we a r e unable t o c o n c l u d e t h a t c l a i m a n t ' s 
work c o n d i t i o n s , when compared to non-work c o n d i t i o n s , were t h e 
major c o n t r i b u t i n g c a u s e of h e r mental d i s o r d e r , or i t s 
w o r s e n i n g . C o n s e q u e n t l y , we f i n d t h a t h e r o c c u p a t i o n a l d i s e a s e 
c l a i m i s not compensable. 

ORDER 

The R e f e r e e ' s o r d e r June 12, 1986 i s r e v e r s e d . The S A I F 
C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . 

TRINIDAD V. ENCISO, C l a i m a n t WCB 85-11430 
G a t t i , G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 15, 1987 
D a v i s , B o s t w i c k , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r h a s r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's 
Order on Review d a t e d December 30, 1986. On r e c o n s i d e r a t i o n , the 
i n s u r e r a r g u e s t h a t we d i d not d e c i d e one o f the i s s u e s r a i s e d on 
a p p e a l . S p e c i f i c a l l y , t h e i n s u r e r c o n t e n d s t h a t we f a i l e d t o 
a d d r e s s i t s argument t h a t , based on d e c i s i o n s r e n d e r e d i n C u t r i g h t 
v. Weyerhaeuser Co., 299 Or 290 ( 1 9 8 5 ) , and K a r r v. S A I F , 79 Or 
App 250 ( 1 9 8 6 ) , c l a i m a n t was not e n t i t l e d to a D e t e r m i n a t i o n 
O r d e r ' s award of temporary d i s a b i l i t y b e n e f i t s a f t e r A p r i l 10, 
1985. 

The i n s u r e r i s m i s t a k e n . T h i s i s s u e was a d d r e s s e d i n 
the R e f e r e e ' s o r d e r . Thus, i n a f f i r m i n g the o r d e r , we n e c e s s a r i l y 
a g r e e d w i t h the R e f e r e e t h a t c l a i m a n t was e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s a s awarded by the D e t e r m i n a t i o n O r d e r . 

A c c o r d i n g l y , the i n s u r e r ' s r e q u e s t i s g r a n t e d . On 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our former o r d e r . 
R i g h t s of a p p e a l s h a l l r u n from the d a t e o f our former o r d e r . 

I T I S SO ORDERED. 

STEVEN J . MARSHALL, C l a i m a n t WCB 85-09016 
S t e v e n C. Y a t e s , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1987 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members McMurdo and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f R e f e r e e 
S t . M a r t i n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m f o r the upper back. The i s s u e i s whether 
c l a i m a n t ' s i n j u r y a r o s e out of and i n the c o u r s e o f h i s 
employment. We r e v e r s e . 

C l a i m a n t had been a r e l i e f man on a lumber m i l l p l a n e r 
crew f o r about f o u r y e a r s a t the time o f h i s a l l e g e d i n d u s t r i a l 
i n j u r y . A l t h o u g h he was u n c e r t a i n r e g a r d i n g d a t e s , c l a i m a n t 
t e s t i f i e d t h a t he had an o n s e t of upper back p a i n w h i l e w orking on 
the p l a n e r . He f u r t h e r t e s t i f i e d t h a t a f t e r work on the e v e n i n g 
of the a l l e g e d i n j u r y , he a d v i s e d h i s s u p e r v i s o r , Mr. T u r c o t t e , of 
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h i s back p a i n . An i n c i d e n t r e p o r t o f f e r e d by the employer 
s u g g e s t s t h a t c l a i m a n t ' s i n i t i a l c o m p l a i n t s were r e g i s t e r e d w i t h 
Mr. B e r g e r , the employer's s a f e t y s u p e r v i s o r , on May 30, 1985 
a f t e r c l a i m a n t had awakened d u r i n g the p r e v i o u s n i g h t w i t h back 
p a i n . C l a i m a n t d i d not f i l e a Form 801 u n t i l June 17, 1985, or 
n e a r l y t h r e e weeks a f t e r the a l l e g e d o n s e t of p a i n . On t h a t d a t e 
c l a i m a n t was t a k e n o f f work by h i s c h i r o p r a c t o r . 

C l a i m a n t t e s t i f i e d t h a t T u r c o t t e o f f e r e d him l i g h t e r -
d u t y employment, which c l a i m a n t performed f o r two n i g h t s b e f o r e a 
s h o r t a g e of w orkers n e c e s s i t a t e d h i s r e t u r n i n g to h i s r e g u l a r 
j o b . C l a i m a n t t e s t i f i e d t h a t upon r e t u r n i n g to h i s r e g u l a r work, 
h i s symptoms i n c r e a s e d to the p o i n t where h i s s l e e p was 
d i s t u r b e d . As a r e s u l t , he o v e r s l e p t the f o l l o w i n g a f t e r n o o n and 
was an hour l a t e f o r work. C l a i m a n t t e s t i f i e d t h a t on a r r i v i n g a t 
work, he a d v i s e d T u r c o t t e t h a t m e d i c a l a t t e n t i o n would be 
r e q u i r e d . C l a i m a n t u l t i m a t e l y sought t r e a t m e n t from D r s . Mctlahon 
and B u t t l e r , c h i r o p r a c t o r s . Dr. McMahon's i n i t i a l r e p o r t s t a t e s 
t h a t c l a i m a n t c o m p l a i n e d of the g r a d u a l o n s e t of back p a i n , 
r e s u l t i n g from p u s h i n g and p u l l i n g on the j o b . 

A f t e r a few weeks of c h i r o p r a c t i c t r e a t m e n t , c l a i m a n t 
was r e l e a s e d to r e t u r n to h i s r e g u l a r employment. He was 
t e r m i n a t e d on the day he r e t u r n e d f o r h a v i n g f a l s i f i e d a p o r t i o n 
of h i s o r i g i n a l employment a p p l i c a t i o n . C l a i m a n t t e s t i f i e d t h a t 
he d i d not know t h a t he was f a l s i f y i n g i n f o r m a t i o n a t the time he 
f i l l e d out h i s a p p l i c a t i o n f o r employment. 

C l a i m a n t was q u e s t i o n e d on c r o s s - e x a m i n a t i o n r e g a r d i n g 
h i s p e r s o n a l h i s t o r y and work r e c o r d . He a d m i t t e d to h a v i n g 
r e c e i v e d a " v e r b a l w a rning" f o r t a r d i n e s s on the j o b . T h a t f o r m a l 
s t e p was p r e c e d e d by o t h e r w a r n i n g s . He a l s o a d m i t t e d to b e i n g 
t a k e n i n t o p o l i c e c u s t o d y f o r f a i l i n g t o appear i n c o u r t on a 
drunk d r i v i n g c h a r g e s h o r t l y a f t e r f i l i n g h i s compensation c l a i m . 
He a l s o a d m i t t e d to h a v i n g had a d e f a u l t judgment d e c l a r e d a g a i n s t 
him i n a c i v i l m a t t e r . A l l of the a f o r e m e n t i o n e d e v e n t s o c c u r r e d 
around the time of c l a i m a n t ' s a l l e g e d i n j u r y and the f i l i n g of h i s 
c l a i m . F i n a l l y , c l a i m a n t a d m i t t e d to h a v i n g been c o n v i c t e d of a 
f e l o n y . 

Mr. B a i l e y , the employer's p e r s o n n e l d i r e c t o r , t e s t i f i e d 
t h a t the county s h e r i f f ' s o f f i c e c o n t a c t e d the employer on 
June 17, 1985, the d a t e c l a i m a n t f i l e d h i s c l a i m and was t a k e n o f f 
work by h i s c h i r o p r a c t o r . The s h e r i f f ' s r e p r e s e n t a t i v e was 
s e e k i n g to s e r v e an a r r e s t w a r r a n t . C l a i m a n t was t a k e n i n t o 
c u s t o d y a t h i s c h i r o p r a c t o r ' s o f f i c e l a t e r i n the month. B a i l e y 
a l s o t e s t i f i e d t h a t c l a i m a n t was a b s e n t s i x t i m e s between 
F e b r u a r y 12, 1985 and the d a t e he complained of h i s i n j u r y i n May. 

Mr. T u r c o t t e t e s t i f i e d t h a t c l a i m a n t came to him on May 
31, 1985 and i n d i c a t e d t h a t he had a p p a r e n t l y i n j u r e d h i s back the 
n i g h t b e f o r e on the j o b . T u r c o t t e p l a c e d c l a i m a n t on l i g h t d u t y 
and, a c c o r d i n g to T u r c o t t e , c l a i m a n t responded w e l l . T u r c o t t e 
f u r t h e r i n d i c a t e d t h a t he o b s e r v e d c l a i m a n t a f t e r he r e t u r n e d to 
h i s r e g u l a r work, and t h a t c l a i m a n t appeared t o be p e r f o r m i n g the 
job w i t h o u t d i f f i c u l t y . C l a i m a n t d i d not c o m p l a i n or show s i g n s 
of d i s a b i l i t y . A p p r o x i m a t e l y two weeks l a t e r , however, c l a i m a n t 
announced t h a t he was l e a v i n g work to seek m e d i c a l a t t e n t i o n . 
T u r c o t t e i n d i c a t e d t h a t a f t e r c l a i m a n t l e f t work, o t h e r employes 
d i s c u s s e d s e e i n g c l a i m a n t f i s h i n g and a c t i v e l y jumping from rock 
to r o c k on the r i v e r bank. No employe r e p o r t e d s e e i n g c l a i m a n t 
i n j u r e d on the j o b or d i s c u s s i n g i t w i t h him a f t e r the f a c t . 
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A f t e r r e v i e w i n g the r e c o r d , the R e f e r e e c o n c l u d e d : 

" I n my o p i n i o n i t was w e l l e s t a b l i s h e d t h a t 
c l a i m a n t i s not a paragon of v i r t u e ; 
however, what was a t i s s u e was whether 
c l a i m a n t s u s t a i n e d a compensable o n - t h e - j o b 
i n j u r y . T h e r e was no c r e d i b l e e v i d e n c e 
i n t r o d u c e d to s u p p o r t the v a r i o u s d e f e n s e 
t h e o r i e s t h a t c l a i m a n t made a w o r k e r s ' 
compensation c l a i m and went to see a d o c t o r 
o n l y b e c a u s e he wanted to evade a c i v i l s u i t 
p r o c e s s s e r v e r or t h a t he wanted to evade a 
l a s t w arning f o r a b s e n t e e i s m or j u s t i f y a 
t a r d y r e p o r t i n g f o r h i s s h i f t by c l a i m i n g an 
i n j u r y and h a v i n g to see a p h y s i c i a n . " 

A l t h o u g h the R e f e r e e acknowledged t h a t the employer had 
" l e g i t i m a t e s u s p i c i o n s " t h a t c l a i m a n t was s e e k i n g an e x c u s e f o r 
h i s a b s e n t e e i s m , he found the c l a i m compensable. 

We d i s a g r e e w i t h the R e f e r e e ' s f i n d i n g s . From the 
o u t s e t , i t a p p e a r s t h a t the R e f e r e e i n i t i a l l y s h i f t e d t h e burden 
of p r o o f from c l a i m a n t to the i n s u r e r . By i n d i c a t i n g t h a t the 
i n s u r e r had produced "no c r e d i b l e e v i d e n c e " to s u p p o r t i t s d e f e n s e 
t h e o r i e s , the R e f e r e e a p p e a r s to have r e q u i r e d the d e f e n s e to 
prove t h a t c l a i m a n t ' s a c c i d e n t d i d not o c c u r . 

I t i s c l a i m a n t ' s burden to prove t h a t the a l l e g e d 
i n d u s t r i a l i n c i d e n t o c c u r r e d a s d e s c r i b e d . Hutcheson v. 
Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) . A f t e r our r e v i e w of the r e c o r d , 
we a r e not p e r s u a d e d t h a t c l a i m a n t h a s s u s t a i n e d h i s b u r d e n . 
C l a i m a n t ' s a l l e g e d i n j u r y was u n w i t n e s s e d . H i s c r e d i b i l i t y , 
t h e r e f o r e , i s of c o n s i d e r a b l e i m p o r t a n c e . The R e f e r e e made no 
s p e c i f i c c r e d i b i l i t y f i n d i n g , a l t h o u g h he noted t h a t c l a i m a n t was 
not a "paragon of v i r t u e . " Our r e v i e w of c l a i m a n t ' s t e s t i m o n y 
l e a v e s us unpersuaded t h a t i t i s f a v o r a b l e to the c l a i m . C l a i m a n t 
was w h o l l y u n a b l e t o remember the d e t a i l s of h i s a l l e g e d a c c i d e n t , 
and h i s a d m i s s i o n s r e g a r d i n g p r i o r c r i m i n a l and c i v i l p roblems, a s 
w e l l as the f a l s i f i c a t i o n o f h i s employment a p p l i c a t i o n , do 
n o t h i n g to enhance h i s b e l i e v a b i l i t y . 

We a l s o d i s a g r e e w i t h the R e f e r e e t h a t t h e s e v e r a l 
i n f e r e n c e s r a i s e d by the i n s u r e r r e g a r d i n g c l a i m a n t ' s m o t i v a t i o n 
f o r f i l i n g h i s c l a i m a r e i n s i g n i f i c a n t . The i n s u r e r h a s 
dem o n s t r a t e d t h a t c l a i m a n t had s e v e r a l p o t e n t i a l r e a s o n s f o r 
s u b m i t t i n g a c l a i m . On or about the d a t e of h i s c l a i m f i l i n g , 
c l a i m a n t was b e i n g sought by county a u t h o r i t i e s w i t h r e g a r d to 
both c i v i l and c r i m i n a l m a t t e r s . I n a d d i t i o n , he had r e c e i v e d 
s e v e r a l w a r n i n g s from the employer r e g a r d i n g a b s e n c e s and 
t a r d i n e s s , so t h a t an a d d i t i o n a l t a r d i n e s s c o u l d have r e s u l t e d i n 
h i s t e r m i n a t i o n . I t i s not i n s i g n i f i c a n t t h a t c l a i m a n t ' s c l a i m 
a r o s e c o n t e m p o r a n e o u s l y w i t h t h e s e s e v e r a l e v e n t s , any one o f 
whose outcome c o u l d have been a f f e c t e d by an e x c u s e d a b s e n c e from 
work. Thus, u n l i k e the R e f e r e e , we a r e s i m p l y not p e r s u a d e d t h a t 
the p r e p o n d e r a n c e of the e v i d e n c e f a v o r s c l a i m a n t ' s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r dated August 4, 1986 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s r e i n s t a t e d . 
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CLARA J . SPURLOCK, C l a i m a n t WCB 85-03381 
E v o h l M a l a g o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1987 
F o s s , W h i t t y & Roess, D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members L e w i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t 
p o r t i o n of R e f e r e e M i c h a e l Johnson's o r d e r t h a t found i t 
r e s p o n s i b l e f o r c l a i m a n t ' s a l l e g e d b i l a t e r a l c a r p a l t u n n e l 
c o n d i t i o n . The employer a s s e r t s t h a t i f c l a i m a n t h a s s c h e d u l e d 
w r i s t d i s a b i l i t y , i t i s the r e s p o n s i b i l i t y of a n o t h e r employer. 
We a g r e e and r e v e r s e . 

C l a i m a n t began working i n 1966 as a d r y e r f e e d e r f o r 
I n t e r n a t i o n a l Paper Company, the p r e s e n t s e l f - i n s u r e d employer. 
A f t e r e l e v e n y e a r s , she began e x p e r i e n c i n g a b i l a t e r a l c a r p a l 
t u n n e l syndrome, which was u l t i m a t e l y a c c e p t e d a s a n o n d i s a b l i n g 
c l a i m . C l a i m a n t was l a i d o f f from I n t e r n a t i o n a l Paper i n 1981 and 
was soon employed by G e o r g i a - P a c i f i c C o r p o r a t i o n . A f t e r a few 
months w i t h G e o r g i a - P a c i f i c , c l a i m a n t ' s c a r p a l t u n n e l symptoms 
r e t u r n e d . She underwent a s u r g i c a l d e c o m p r e s s i o n of each median 
n e r v e i n mid-1983 and f i l e d c l a i m s a g a i n s t I n t e r n a t i o n a l Paper and 
G e o r g i a - P a c i f i c . E a c h employer i s s u e d a r e s p o n s i b i l i t y d e n i a l . 
I n t e r n a t i o n a l Paper was u l t i m a t e l y h e l d to be r e s p o n s i b l e . 

I n 1983, c l a i m a n t began working f o r a t h i r d employer, 
f i r s t as an o f f i c e worker i n Washington s t a t e and l a t e r as a 
c l e r k / m o t e l maid i n Oregon. C l a i m a n t remained employed as such a t 
the time of the h e a r i n g . She c r e d i b l y t e s t i f i e d t h a t her motel 
maid employment was v e r y heavy work, r e q u i r i n g r e p e t i t i v e use of 
the hands and arms. A f t e r working as a maid f o r a s h o r t time, 
c l a i m a n t ' s c a r p a l t u n n e l symptoms r e t u r n e d . She soon sought 
m e d i c a l t r e a t m e n t . 

On March 14, 1985, a D e t e r m i n a t i o n Order i s s u e d on the 
c l a i m f o r which I n t e r n a t i o n a l Paper was r e s p o n s i b l e . C l a i m a n t was 
awarded no permanent p a r t i a l d i s a b i l i t y . She r e q u e s t e d a h e a r i n g , 
a s s e r t i n g e n t i t l e m e n t to an award of s c h e d u l e d d i s a b i l i t y f o r each 
f o r e a r m . At h e a r i n g , c o u n s e l f o r I n t e r n a t i o n a l Paper i s s u e d a 
v e r b a l d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s ongoing c a r p a l 
t u n n e l c o n d i t i o n . C o u n s e l a s s e r t e d t h a t c l a i m a n t ' s most r e c e n t 
motel maid employment r e s u l t e d i n a w o r s e n i n g of h e r c o n d i t i o n , 
and t h a t under the l a s t i n j u r i o u s e x posure r u l e , I n t e r n a t i o n a l 
Paper s h o u l d be r e l i e v e d of f u r t h e r l i a b i l i t y . 

The h e a r i n g r e c o r d was l e f t open f o r the d e p o s i t i o n of 
c l a i m a n t ' s most r e c e n t t r e a t i n g p h y s i c i a n , Dr. MacCloskey. I n 
Dr. M acCloskey's o p i n i o n , c l a i m a n t s u f f e r e d a r e t u r n o f c a r p a l 
t u n n e l symptoms w h i l e employed a s a motel maid. Dr. MacCloskey 
a l s o e x p l a i n e d the p r o c e s s by which symptoms o c c u r , i . e . , 
r e p e t i t i v e use of the hands and w r i s t s c a u s e s an i n f l a m a t i o n o f 
the median n e r v e ' s s y n o v i a l l i n i n g . As i n f l a m a t i o n i n c r e a s e s , 
p r e s s u r e i s p l a c e d on the median n e r v e , c a u s i n g a d e c r e a s e d f l o w 
of e l e c t r i c a l i m p u l s e s through the c a r p a l t u n n e l . 

The R e f e r e e a p p a r e n t l y a g r e e d w i t h I n t e r n a t i o n a l P a p e r ' s 
a s s e r t i o n as to i t s r i g h t to r a i s e the l a s t i n j u r i o u s e x p o s u r e 
r u l e d e f e n s i v e l y . He u l t i m a t e l y c o n c l u d e d , however, t h a t c l a i m a n t 
had e x p e r i e n c e d o n l y a symptomatic w o r s e n i n g w h i l e working a s a 
motel maid, and t h a t I n t e r n a t i o n a l Paper s h o u l d r e m a i n r e s p o n s i b l e 
f o r h e r c o n d i t i o n . 
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T h i s c a s e i s s i m i l a r to S A I F v. L u h r s , 63 Or App 78 
( 1 9 8 3 ) , and Run f t v. SA I F , 78 Or App 356 ( 1 9 8 6 ) . I n L u h r s , t h e 
c o u r t r e c o g n i z e d the r i g h t of an employer who i s not the l a s t one 
whose working c o n d i t i o n s were p o t e n t i a l l y i n j u r i o u s t o a s s e r t t h e 
l a s t i n j u r i o u s e x p o s u r e r u l e a s a d e f e n s e . Gee B r a c k e v. B a z a ' r , 
293 Or 239, 249 ( 1 9 8 2 ) . The c o u r t f u r t h e r r e c o g n i z e d t h a t t h e 
s u c c e s s of the d e f e n s e depends on the m e d i c a l e v i d e n c e i n t h e 
g i v e n c a s e . L u h r s , 63 Or App a t 83. 

I n R u n f t , the c l a i m a n t had been employed i n two 
employments, each of which was c a p a b l e of p r o d u c i n g h i s 
a s b e s t o s i s . He f i l e d a c l a i m w i t h o n l y the f i r s t employer, 
however. T h a t employer a s s e r t e d the l a s t i n j u r i o u s e x p o s u r e r u l e 
a s a d e f e n s e . The c o u r t noted t h a t b e c a u s e the c l a i m a n t had 
prove d h i s d i s e a s e to be w o r k - r e l a t e d , the l a s t i n j u r i o u s e x p o s u r e 
r u l e e n t e r e d the c a s e o n l y b e c a u s e the f i r s t employer a s s e r t e d 
t h a t a subsequent employment had been i n j u r i o u s . Acknowledging 
the f i r s t e m p l o y e r ' s r i g h t to a s s e r t the r u l e , and f i n d i n g t h a t 
the s ubsequent employment had, i n f a c t , been i n j u r i o u s , t h e c o u r t 
found the f i r s t employer r e l i e v e d of f u r t h e r r e s p o n s i b i l i t y a s a 
matte r of law. R u n f t , 78 Or App a t 360. 

As i n L u h r s and R u n f t , the l a s t i n j u r i o u s e x p o s u r e r u l e 
e n t e r s the p r e s e n t c a s e b e c a u s e of I n t e r n a t i o n a l P a p e r ' s a s s e r t i o n 
t h a t c l a i m a n t ' s s ubsequent motel maid employment was i n j u r i o u s . 
I n t e r n a t i o n a l Paper was not the l a s t employer whose c o n d i t i o n s 
c o u l d have been i n j u r i o u s . I t t h e r e f o r e h a s the r i g h t to a s s e r t 
the l a s t i n j u r i o u s e x posure r u l e d e f e n s e . Whether t h e d e f e n s e 
s u c c e e d s w i l l depend on the m e d i c a l e v i d e n c e . 

We d i s a g r e e w i t h the R e f e r e e ' s i n t e r p r e t a t i o n o f t h e 
m e d i c a l e v i d e n c e . U n l i k e t h e R e f e r e e , we f i n d t h a t c l a i m a n t ' s 
motel maid employment a c t u a l l y worsened h e r u n d e r l y i n g c a r p a l 
t u n n e l c o n d i t i o n . A l t h o u g h Dr. MacCloskey began h i s d e p o s i t i o n 
t e s t i m o n y by s u g g e s t i n g t h a t c l a i m a n t ' s maid employment r e s u l t e d 
i n a mere symptomatic w o r s e n i n g , he l a t e r p e r s u a s i v e l y d e s c r i b e d 
the p a t h o l o g i c a l mechanism by which symptoms o c c u r . I t a p p e a r s 
from the whole o f Dr. MacClos k e y ' s t e s t i m o n y t h a t symptoms would 
not have a r i s e n i n t h i s c l a i m a n t b ut f o r p a t h o l o g i c a l changes i n 
the t i s s u e s a t or near h e r median n e r v e s . I n the d o c t o r ' s 
o p i n i o n , t h e s e changes were brought about by t he a c t i v e use o f 
c l a i m a n t ' s hands and w r i s t s i n her most r e c e n t employment. Thus, 
t h a t employment was a c t u a l l y i n j u r i o u s . 

We f i n d from t h i s r e c o r d t h a t I n t e r n a t i o n a l Paper i s no 
l o n g e r l i a b l e f o r c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n . I t s v e r b a l 
d e n i a l , t h e r e f o r e , s h a l l be r e i n s t a t e d . B e c a u s e the employer 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n was not j o i n e d t o t h i s 
p r o c e e d i n g , the awards o f s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
made by the R e f e r e e a r e moot. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 28, 1986 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t s e t 
a s i d e I n t e r n a t i o n a l Paper Company's "de f a c t o " d e n i a l o f 
c l a i m a n t ' s c a r p a l t u n n e l syndrome and t h a t awarded 10 p e r c e n t 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r ea c h w r i s t a r e 
r e v e r s e d . The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 
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DAVID A. WILSON, C l a i m a n t WCB 85-13487 
Coons k C o l e , C l a i m a n t ' s A t t o r n e y s J a n u a r y 15, 1987 
G a r r e t t , Seideman, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members L e w i s and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r an asthma c o n d i t i o n . On r e v i e w , the i n s u r e r c o n t e n d s 
t h a t c l a i m a n t ' s work ex p o s u r e was not the major c o n t r i b u t i n g c a u s e 
of h i s c o n d i t i o n , or i t s w o r s e n i n g . We a g r e e and r e v e r s e . 

C l a i m a n t was 31 y e a r s o f age a t the time o f h e a r i n g . I n 
March 1985 he began working a s an i n s u l a t i o n i n s t a l l e r . H i s 
d u t i e s i n v o l v e d the i n s t a l l a t i o n of s u b f l o o r i p s u l a t i o n , p r i m a r i l y 
f o r o l d e r homes. I n p e r f o r m i n g h i s work d u t i e s , he was g e n e r a l l y 
exposed t o a d i r t y , d u s t y , and p o o r l y v e n t i l a t e d e n v i r o n m e n t . 
W i t h i n a p p r o x i m a t e l y two months, c l a i m a n t d e v e l o p e d s h o r t n e s s of 
b r e a t h and, i n August 1985, sought m e d i c a l t r e a t m e n t . 

C l a i m a n t had e x p e r i e n c e d s i m i l a r c o m p l a i n t s i n 1981, 
w h i l e he was working a s an i n s u l a t i o n i n s t a l l e r f o r a p r e v i o u s 
employer. H i s 1981 work environment had been comparable t o h i s 
1985 work e x p o s u r e . F o r about four t o s i x months, c l a i m a n t had 
r e c e i v e d m e d i c a l t r e a t m e n t , m a i n l y c o n s i s t i n g o f i n h a l e r s and 
m e d i c a t i o n . H i s b r e a t h i n g d i f f i c u l t i e s g r a d u a l l y d i s s i p a t e d , 
g e n e r a l l y c o i n c i d i n g w i t h h i s d e p a r t u r e from t h i s 1981 
employment. 

C l a i m a n t had f i l e d a c l a i m f o r asthma stemming from t h i s 
1981 work e x p o s u r e . T h i s c l a i m was e v e n t u a l l y s e t t l e d by means o f 
a d i s p u t e d c l a i m s e t t l e m e n t . For the n e x t f o u r y e a r s , c l a i m a n t 
worked i n a v a r i e t y of j o b s , some o f w h i c h p e r t a i n e d t o t h e 
i n s u l a t i o n i n d u s t r y . He d i d not have any a s t h m a t i c symptoms 
d u r i n g t h i s p e r i o d . However, none of t h e s e employments i n v o l v e d 
work c o n d i t i o n s s i m i l a r t o t h o s e he e x p e r i e n c e d i n 1981 and 1985. 

F o l l o w i n g h i s 1985 e x p o s u r e , c l a i m a n t sought m e d i c a l 
t r e a t m e n t from Dr. S m u l o v i t z , e n d o c r i n o l o g i s t . Pulmonary t e s t s 
r e v e a l e d a moderate o b s t r u c t i v e l u n g d e f e c t . Dr. S m u l o v i t z 
d i a g n o s e d c l a i m a n t ' s c o n d i t i o n a s " p r o b a b l y asthma, h y p e r s e n s i t i v e 
l u n g d i s e a s e , " which seemed t o be d e f i n i t e l y r e l a t e d t o an a l l e r g y 
to d u s t and o t h e r f l y i n g p a r t i c l e s t h a t were p r e s e n t i n h i s work 
e n v i r o n m e n t . Without m e n t i o n i n g c l a i m a n t ' s p r i o r m e d i c a l h i s t o r y , 
Dr. S m u l o v i t z c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n had been 
worsened by t h i s r e c e n t e p i s o d e . 

I n A p r i l 1986 an independent m e d i c a l e x a m i n a t i o n was 
perf o r m e d by Dr. Bardana, a l l e r g i s t / c l i n i c a l i m m u n o l o g i s t and 
D i r e c t o r o f the O c c u p a t i o n a l and E n v i r o n m e n t a l A l l e r g y L a b o r a t o r y 
f o r t h e Oregon H e a l t h S c i e n c e s U n i v e r s i t y . A thorough m e d i c a l and 
employment h i s t o r y was o b t a i n e d . C l a i m a n t smoked o n e - h a l f o f a 
pack of c i g a r e t t e s p e r day. A l t h o u g h he d e n i e d any e x p o s u r e t o 
p r e s c r i b e d m e d i c a t i o n or r e c r e a t i o n a l d r u g s , t h e l a b o r a t o r y d a t a 
r e c o r d e d a s u b s t a n t i a l amount o f t e t r a h y d r o c a n n a b i n o l 
( m a r i j u a n a ) . A b a t t e r y o f t e s t s was a l s o a d m i n i s t e r e d , i n c l u d i n g 
b l o o d , pulmonary, and i m m u n o l o g i c a l . T h e s e s t u d i e s d e m o n s t r a t e d a 
s i g n i f i c a n t r e a c t i o n t o h o u s e d u s t . 

Dr. Bardana d i a g n o s e d an a d u l t - o n s e t o f b r o n c h i a l asthma 
i n 1981, which was n o n - a l l e r g i c i n n a t u r e . I n Dr. B a r d a n a ' s 
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o p i n i o n , c l a i m a n t ' s m e d i c a l h i s t o r y n e i t h e r s u p p o r t e d the p r e s e n c e 
of an o c c u p a t i o n a l asthma nor a p r e e x i s t e n t asthma which was 
s i g n i f i c a n t l y worsened by work e x p o s u r e s . \ J h i l e t h e a l l e r g y t o 
h o u s e d u s t might be a minor c o n t r i b u t o r to c l a i m a n t ' s asthma, 
Dr. Bardana c o n c l u d e d t h a t the major t r i g g e r s were upper 
r e s p i r a t o r y i n f e c t i o n s , e x e r c i s e , and c i g a r e t t e smoking. 

The R e f e r e e found t h a t c l a i m a n t ' s 1985 o c c u p a t i o n a l 
e x p o s u r e t o h o u s e d u s t was the major c o n t r i b u t i n g c a u s e o f h i s 
asthma. C o n s e q u e n t l y , the i n s u r e r ' s d e n i a l was s e t a s i d e . 

To e s t a b l i s h an o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t 
must p r o v e t h a t h i s work exposure was the major c o n t r i b u t i n g c a u s e 
o f h i s asthma. D e t h l e f s v. H y s t e r Co., 295 Or 298 (1983') ;?\SAIF v. 
G y g i , 55 Or App 570, r e v den 292 Or 825 ( 1 9 8 2 ) . I f c l a i m a n t ' s 
a s t h m a t i c c o n d i t i o n p r e e x i s t e d h i s employment, he must \alsoj p r o v e 
t h a t h i s work ex p o s u r e c a u s e d a w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n p r o d u c i n g d i s a b i l i t y or the need f o r m e d i c a l s e r v i c e s . 
Wheeler v. B o i s e C a s c a d e Corp., 298 Or 452 ( 1 9 8 5 ) ; W e l l e r v. Union 
C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . A l t h o u g h c l a i m a n t ' s t e s t i m o n y 
c o n c e r n i n g c a u s a t i o n i s p r o b a t i v e , i t may not be p e r s u a s i v e when 
the i s s u e i n v o l v e s a complex m e d i c a l q u e s t i o n . See K a s s a h n v. 
P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

C o n s i d e r i n g c l a i m a n t ' s p r i o r m e d i c a l h i s t o r y and t h e 
c o m p l e x i t y o f h i s r e s p i r a t o r y c o n d i t i o n , we have d e t e r m i n e d t h a t 
the r e s o l u t i o n of the c a u s a l r e l a t i o n s h i p c a n b e s t be a c h i e v e d 
through an a p p r a i s a l o f the m e d i c a l o p i n i o n s . A l t h o u g h the l a y 
t e s t i m o n y i s not r e j e c t e d , t h e m e d i c a l o p i n i o n s have been a c c o r d e d 
s i g n i f i c a n t p r o b a t i v e w e i g h t . 

A f t e r c o n d u c t i n g our de novo r e v i e w o f t h e m e d i c a l and 
l a y e v i d e n c e , we a r e not p e r s u a d e d t h a t c l a i m a n t ' s work e x p o s u r e 
was t h e major c o n t r i b u t i n g c a u s e o f h i s asthma, or i t s w o r s e n i n g . 
C o n s e q u e n t l y , we c o n c l u d e t h a t h i s c l a i m i s not compensable. 

Dr. S m u l o v i t z , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , c o n c l u d e d 
t h a t c l a i m a n t ' s a s t h m a t i c c o n d i t i o n had been worsened by h i s work 
e x p o s u r e . We g e n e r a l l y a c c o r d g r e a t e r w e i g h t t o the o p i n i o n of 
the t r e a t i n g p h y s i c i a n , a b s e n t p e r s u a s i v e r e a s o n s t o t h e 
c o n t r a r y . Wei l a n d v. S A I F , 64 Or App 810 ( 1 9 8 3 ) . F o l l o w i n g our 
r e v i e w of the r e c o r d , we do not f i n d Dr. S m u l o v i t z ' o p i n i o n a s 
p e r s u a s i v e a s Dr. B a r d a n a ' s f o r s e v e r a l r e a s o n s . 

To b e g i n , Dr. S m u l o v i t z , an e n d o c r i n o l o g i s t , c o n d u c t e d 
o n l y pulmonary f u n c t i o n s t u d i e s . Dr. Bardana, an a l l e r g i s t and 
c l i n i c a l i m m u n o logist, a d m i n i s t e r e d not o n l y t h e s e t e s t s , b u t 
b l o o d and i m m u n o l o g i c a l s t u d i e s a s w e l l . S e c o n d l y , u n l i k e 
Dr. Bardana, Dr. S m u l o v i t z d i d not p r o v i d e a thorough a n a l y s i s o f 
c l a i m a n t ' s c o n d i t i o n and the r e a s o n i n g b e h i n d t h e p h y s i c i a n ' s 
u l t i m a t e c o n c l u s i o n . Moreover, Dr. S m u l o v i t z n e i t h e r mentioned 
nor d i s c u s s e d c l a i m a n t ' s p r i o r m e d i c a l h i s t o r y or h i s p e r s o n a l 
h a b i t s . 

I n c o n t r a s t t o the a p p a r e n t l y i n c o m p l e t e h i s t o r y t a k e n 
by Dr. S m u l o v i t z , Dr. Bardana p r o v i d e d a thorough employment, 
m e d i c a l , and s o c i a l h i s t o r y . T h i s h i s t o r y e s t a b l i s h e d s u p p o r t f o r 
Dr. B a r d a n a ' s c o n c l u s i o n t h a t the major t r i g g e r s o f c l a i m a n t ' s 
p r e e x i s t i n g asthma were u n r e l a t e d t o h i s work e n v i r o n m e n t . 
Dr. B a rdana conceded t h a t c l a i m a n t ' s a l l e r g y t o h o u s e d u s t might be 
a c o n t r i b u t o r t o the b r o n c h i a l asthma. However,, Dr. B a rdana d i d 
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not a t t r i b u t e t h i s a l l e r g y to c l a i m a n t ' s work e n v i r o n m e n t . 
F u r t h e r m o r e , Dr. Bardana d i d not c o n c l u d e t h a t the a l l e r g y was the 
major c o n t r i b u t i n g c a u s e of any w o r s e n i n g o f c l a i m a n t ' s 
p r e e x i s t i n g c o n d i t i o n . 

C o n s i d e r i n g c l a i m a n t ' s p r i o r r e s p i r a t o r y c o m p l a i n t s , 
Dr. B a r d a n a ' s thorough m e d i c a l o p i n i o n , and the l a c k o f a 
p e r s u a s i v e m e d i c a l o p i n i o n a t t r i b u t i n g a c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s work ex p o s u r e and any w o r s e n i n g o f h i s 
c o n d i t i o n , we f i n d c l a i m a n t ' s t e s t i m o n y i n s u f f i c i e n t t o e s t a b l i s h 
the c o m p e n s a b i l i t y o f h i s o c c u p a t i o n a l d i s e a s e c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1986 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l d a t e d October 17, 1985 i s r e i n s t a t e d and u p h e l d . 

SHARON K. GONZALEZ, C l a i m a n t WCB 85-06718 
G a t t i , G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 16, 1987 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
F o s t e r ' s o r d e r , as adhered to on r e c o n s i d e r a t i o n , which s e t a s i d e 
i t s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t 
e p i c o n d y l i t i s c o n d i t i o n . On r e v i e w , the i n s u r e r c o n t e n d s t h a t 
c l a i m a n t f a i l e d to e s t a b l i s h t h a t h e r work a c t i v i t i e s were the 
major c o n t r i b u t i n g c a u s e of h e r c o n d i t i o n , or i t s w o r s e n i n g . Ue 
agr e e and r e v e r s e . 

C l a i m a n t was 38 y e a r s of age a t the time of h e a r i n g . 
For the p a s t s e v e n y e a r s , she has worked a s head i n s t r u c t o r f o r a 
h a i r s a l o n . A p p r o x i m a t e l y 50 to 60 p e r c e n t of her time h a s 
i n v o l v e d d e m o n s t r a t i o n s of h a i r s t y l i n g t e c h n i q u e s t o s t u d e n t s of 
the s a l o n . The remainder of the time she has e i t h e r t a u g h t t h e o r y 
or performed o f f i c e work. I n a d d i t i o n t o t h e s e a c t i v i t i e s , 
c l a i m a n t was a l s o employed as a h a i r s t y l i s t f o r a second 
employer. T h i s employment, which e n t a i l e d a p p r o x i m a t e l y 15 h o u r s 
p e r week, extended from November 1984 to March 1985. 

I n the p a s t , c l a i m a n t has e x p e r i e n c e d r i g h t upper 
e x t r e m i t y problems. I n November 1976 she was examined by Dr. 
Bown, he r f a m i l y p h y s i c i a n , c o m p l a i n i n g o f r i g h t s h o u l d e r p a i n 
w h i l e moving h e r arm a t work. Dr. Bown p r e s c r i b e d m e d i c a t i o n , 
h e a t , and r e s t f o r c l a i m a n t ' s " m y o s i t i s and b u r s i t i s . " I n May and 
J u n e 1979 t h i s t r e a t m e n t was r e p e a t e d f o r h e r r e c u r r i n g r i g h t 
s h o u l d e r c o m p l a i n t s . I n December 1983 c l a i m a n t f e l l w h i l e l e a v i n g 
h e r home, l a n d i n g on h e r r i g h t s i d e . No f r a c t u r e s were d e t e c t e d , 
but she was t e n d e r around the s h o u l d e r j o i n t . I n May 1984 
c l a i m a n t r e t u r n e d to Dr. Bown, c o m p l a i n i n g of r i g h t elbow p a i n . 
A l t h o u g h she a t t r i b u t e d h e r problem to the December 1983 f a l l , Dr. 
Bown c o n c l u d e d t h a t she was e x p e r i e n c i n g a " c l a s s i c " t e n n i s elbow, 
u n r e l a t e d to the i n j u r y . I n J u l y 1984 c l a i m a n t sought t r e a t m e n t 
from Dr. M i l l e r . She c o n t i n u e d to r e l a t e h e r r i g h t elbow and 
s h o u l d e r p a i n to h e r December 1983 f a l l . D i a g n o s i n g t e n n i s elbow, 
Dr. M i l l e r a d m i n i s t e r e d a steroid-compound i n j e c t i o n . 

I n March 1985 c l a i m a n t sought m e d i c a l t r e a t m e n t from 
Dr. P o u l s o n , o r t h o p e d i s t . She complained of a t e n d e r r i g h t elbow, 
a t t r i b u t i n g h e r c o m p l a i n t s to h e r c o n s t a n t and r e p e t i t i v e motions 
a s a h a i r d r e s s e r . Dr. P o u l s o n d i a g n o s e d t e n n i s elbow and a g r e e d 
t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o h e r r e p e t i t i v e work 
a c t i v i t i e s . _23-



I n J u l y 1985 Dr. B u t t o n , upper e x t r e m i t y surgeon, 
performed an independent m e d i c a l e x a m i n a t i o n . C l a i m a n t d e n i e d any 
s p e c i f i c i n j u r y to h e r r i g h t s i d e . However, Dr. B u t t o n noted the 
December 1983 f a l l and s ubsequent t r e a t m e n t s . D i a g n o s i n g l a t e r a l 
e p i c o n d y l i t i s , Dr. B u t t o n d i d not a t t r i b u t e c l a i m a n t ' s c o n d i t i o n 
to h e r work a c t i v i t i e s . I n s t e a d , Dr. B u t t o n s u s p e c t e d t h a t the 
December 1983 f a l l had t r i g g e r e d c l a i m a n t ' s p r e s e n t symptoms. 

I n h i s y e a r s of e x p e r i e n c e , Dr. B u t t o n had not found 
t e n n i s elbow to be an o c c u p a t i o n a l l y r e l a t e d c o n d i t i o n f o r b a r b e r s 
or h a i r s t y l i s t s . F u r t h e r m o r e , c o n s i d e r i n g c l a i m a n t ' s i n s t r u c t o r 
d u t i e s , Dr. B u t t o n r e a s o n e d t h a t she was not engaged i n s u s t a i n e d 
r e p e t i t i v e a c t i v i t i e s . Assuming t h a t c l a i m a n t ' s elbow symptoms 
were r e l a t e d to h e r h a i r s t y l i n g a c t i v i t i e s , Dr. B u t t o n c o n c l u d e d 
t h a t i t would be much more l i k e l y t h a t h e r o t h e r job a s a h a i r 
s t y l i s t would be the c a u s e s i n c e t h e s e a c t i v i t i e s were more 
s u s t a i n e d and r e p e t i t i v e . 

I n August 1985 c l a i m a n t was examined by Dr. S t e v e n s , 
o r t h o p e d i s t . C l a i m a n t a s s o c i a t e d h e r r i g h t elbow c o m p l a i n t s w i t h 
h e r r e p e t i t i v e work a c t i v i t i e s as a h a i r d r e s s e r . Her p r i o r 
m e d i c a l or employment h i s t o r y was n e i t h e r mentioned nor 
d i s c u s s e d . D i a g n o s i n g e p i c o n d y l i t i s and t e n d i n i t i s , Dr. S t e v e n s 
r e l a t e d c l a i m a n t ' s c o n d i t i o n to h e r r e p e t i t i v e work a c t i v i t i e s . 

Dr. P o u l s o n t e s t i f i e d by way of d e p o s i t i o n . I t was h i s 
u n d e r s t a n d i n g t h a t c l a i m a n t worked e i g h t h o u r s p e r day, e n g a g i n g 
i n r e p e t i t i v e work a c t i v i t i e s . Dr. P o u l s o n was unaware t h a t 
c l a i m a n t was an i n s t r u c t o r or t h a t she had worked i n a second h a i r 
s t y l i s t j o b from November 1984 to I l a r c h 1985. I f c l a i m a n t ' s work 
a c t i v i t i e s were not s t e a d y and s u s t a i n e d , Dr. P o u l s o n s t a t e d t h a t 
i t would be l e s s l i k e l y t h a t h e r c o n d i t i o n was work r e l a t e d . 

Based on c l a i m a n t ' s h i s t o r y and upon a v i d e o t a p e of an 
i n s t r u c t o r ' s d u t i e s , Dr. P o u l s o n c o n c l u d e d t h a t the r i g h t elbow 
symptoms were " c o m p a t i b l e t o a d egree" w i t h c l a i m a n t ' s work 
a c t i v i t i e s . However, Dr. P o u l s o n conceded t h a t : 

" [ I ] t ' s h a r d f o r me t o t e l l b e c a u s e some 
p e o p l e have a p r e d i l e c t i o n f o r t h i s s o r t of 
t h i n g , and what h e r o t h e r o u t s i d e 
a c t i v i t i e s a r e , I don't know, b e c a u s e I 
d i d n ' t go i n t o them, so you know, your 
q u e s t i o n i s v e r y d i f f i c u l t . " 
The R e f e r e e found t h a t c l a i m a n t t e s t i f i e d i n a s t r a i g h t 

f o r w a r d manner. P e r s u a d e d by t h i s t e s t i m o n y and the o p i n i o n of 
Dr. P o u l s o n , the R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s 
were the major c o n t r i b u t i n g c a u s e of h e r r i g h t elbow c o n d i t i o n . 
C o n s e q u e n t l y , the i n s u r e r ' s d e n i a l was s e t a s i d e . 

To e s t a b l i s h an o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t 
must prove t h a t h e r work a c t i v i t i e s were the major c o n t r i b u t i n g 
c a u s e of h e r r i g h t elbow c o n d i t i o n . D e t h l e f s v. I l y s t e r Co. , 295 
Or 298 ( 1 9 8 3 ) ; S A I F v. C y g i , 55 Or App 570, r e v den 292 Or 825 
( 1 9 8 2 ) . I f c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h e r employment, she 
must a l s o p r o v e t h a t h e r work a c t i v i t i e s c a u s e d a w o r s e n i n g o f h e r 
u n d e r l y i n g c o n d i t i o n p r o d u c i n g d i s a b i l i t y or the need f o r m e d i c a l 
s e r v i c e s . t/heeler v. B o i s e C a s c a d e Corp., 298 Or 452 ( 1 9 8 5 ) ; 
W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . A l t h o u g h c l a i m a n t ' s 
t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s p r o b a t i v e , i t may not be 
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p e r s u a s i v e when the i s s u e i n v o l v e s a complex m e d i c a l q u e s t i o n . 
See Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

C o n s i d e r i n g c l a i m a n t ' s p r i o r c o m p l a i n t s and second 
employment, we have d e t e r m i n e d t h a t the r e s o l u t i o n o f the complex 
c a u s a l r e l a t i o n s h i p between h e r work a c t i v i t i e s and r i g h t elbow 
c o n d i t i o n can b e s t be a c h i e v e d through an a p p r a i s a l of the m e d i c a l 
o p i n i o n s . A l t h o u g h the c r e d i b l e l a y t e s t i m o n y i s not r e j e c t e d , 
the m e d i c a l o p i n i o n s have been a c c o r d e d s i g n i f i c a n t p r o b a t i v e 
we i g h t . 

A f t e r c o n d u c t i n g our de novo r e v i e w of the r e c o r d , we 
a r e not p e r s u a d e d t h a t c l a i m a n t ' s work a c t i v i t i e s were the major 
c o n t r i b u t i n g c a u s e of h e r r i g h t elbow c o n d i t i o n , or i t s 
w o r s e n i n g . A c c o r d i n g l y , we c o n c l u d e t h a t h e r c l a i m i s not 
compensable. 

Dr. P o u l s o n i n i t i a l l y r e l a t e d c l a i m a n t ' s c o n d i t i o n to 
h e r work a c t i v i t i e s . Y e t , t h i s o p i n i o n , l i k e Dr. S t e v e n s ' 
o p i n i o n , was b a s e d on the i n a c c u r a t e i m p r e s s i o n t h a t c l a i m a n t was 
engaged i n t h e s e a c t i v i t i e s on a f u l l - t i m e b a s i s . F u r t h e r m o r e , 
the p h y s i c i a n s were a p p a r e n t l y unaware of c l a i m a n t ' s second job as 
a h a i r s t y l i s t . Inasmuch as t h e s e o p i n i o n s were b a s e d on an 
i n a c c u r a t e and i n c o m p l e t e h i s t o r y , they a r e e n t i t l e d to l i t t l e 
p r o b a t i v e w e i g h t . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 
473 ( 1 9 7 7 ) . Once Dr. P o u l s o n r e c e i v e d a more complete h i s t o r y , he 
o p i n e d t h a t c l a i m a n t ' s symptoms were " c o m p a t i b l e t o a d e g r e e " w i t h 
h e r work a c t i v i t i e s . We c o n s i d e r t h i s o p i n i o n to be couched i n 
terms of p o s s i b i l i t i e s and, as such, i n s u f f i c i e n t t o e s t a b l i s h 
c l a i m a n t ' s r e q u i s i t e burden of p r o o f . 

We f i n d Dr. B u t t o n ' s o p i n i o n p e r s u a s i v e . Based on h i s 
y e a r s of e x p e r i e n c e , Dr. B u t t o n had not found t e n n i s elbow to be 
r e l a t e d to the work a c t i v i t i e s of b a r b e r s and h a i r s t y l i s t s . 
Moreover, we a r e p e r s u a d e d t h a t c l a i m a n t ' s d u t i e s a s an i n s t r u c t o r 
had not i n v o l v e d the s u s t a i n e d r e p e t i t i v e work a c t i v i t i e s w hich 
were a r g u a b l y n e c e s s a r y to c a u s e her c o n d i t i o n . F i n a l l y , even i f 
c l a i m a n t ' s c o n d i t i o n was r e l a t e d to h e r h a i r s t y l i n g a c t i v i t i e s , 
we f i n d t h a t i t was j u s t a s l i k e l y , i f not more, t h a t h e r symptoms 
were a t t r i b u t a b l e to the more s u s t a i n e d a c t i v i t i e s of h e r second 
j o b . 

A f t e r c o n s i d e r a t i o n of c l a i m a n t ' s p r e v i o u s o f f - t h e - j o b 
c o m p l a i n t s , the work a c t i v i t i e s of h e r second j o b , Dr. B u t t o n ' s 
p e r s u a s i v e o p i n i o n , and the l a c k of a p e r s u a s i v e m e d i c a l o p i n i o n 
s u p p o r t i n g a c a u s a l r e l a t i o n s h i p between h e r work a c t i v i t i e s and 
h e r r i g h t elbow c o n d i t i o n , we f i n d c l a i m a n t ' s c r e d i b l e t e s t i m o n y 
i n s u f f i c i e n t to e s t a b l i s h the c o m p e n s a b i l i t y o f h e r c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 13, 1986, a s adhered t o 
May 2, 1986, i s r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and 
u p h e l d . 
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NOLA L. MALONEY, C l a i m a n t WCB 85-14136 
M a l a g o n & Moore, C l a i m a n t ' s A t t o r n e y s J a n u a r y 16, 1987 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members L e w i s and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s of R e f e r e e W i l s o n ' s o r d e r t h a t : ( 1) r e f u s e d to a u t h o r i z e 
an o f f s e t of o v e r p a i d temporary d i s a b i l i t y c o mpensation; ( 2 ) 
a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e d e l a y i n 
s u b m i t t i n g c l a i m a n t ' s c l a i m f o r c l o s u r e ; and (3) i n c r e a s e d 
c l a i m a n t ' s award of permanent p a r t i a l d i s a b i l i t y f o r h e r . l o w back 
from the 10 p e r c e n t (32 d e g r e e s ) awarded by D e t e r m i n a t i o n Order to 
20 p e r c e n t (64 d e g r e e s ) . The i s s u e s a r e o f f s e t , p e n a l t i e s , 
a t t o r n e y f e e s and e x t e n t of permanent d i s a b i l i t y . 

The Board a f f i r m s the o r d e r of the R e f e r e e on the 
p e n a l t i e s , a t t o r n e y f e e s and e x t e n t of d i s a b i l i t y i s s u e s . 
C l a i m a n t ' s a t t o r n e y i s e n t i t l e d to a r e a s o n a b l e e m p l o y e r - p a i d 
a t t o r n e y f e e on the e x t e n t i s s u e f o r s e r v i c e s on Board r e v i e w . 
See ORS 6 5 6 . 3 8 2 ( 2 ) ; S h o u l d e r s v. S A I F , 300 Or 606, 609-10 ( 1 9 8 6 ) . 
On the r e m a i n i n g i s s u e , we r e v e r s e . 

The R e f e r e e r e f u s e d to a l l o w the employer t o o f f s e t 
o v e r p a i d temporary d i s a b i l i t y a g a i n s t the permanent d i s a b i l i t y 
award b e c a u s e much of the overpayment r e s u l t e d from the em p l o y e r ' s 
u n r e a s o n a b l e d e l a y i n s u b m i t t i n g the c l a i m f o r c l o s u r e . 

We c o n c l u d e t h a t the o f f s e t s h o u l d have been a l l o w e d . 
R e g a r d l e s s of the c a u s e of the overpayment, an overpayment d i d 
o c c u r and c l a i m a n t r e c e i v e d temporary d i s a b i l i t y c o m p e n s a t i o n t o 
which she had no l e g a l e n t i t l e m e n t . A l l o w i n g t h e o f f s e t would i n 
no way have d e p r i v e d c l a i m a n t of any compensation due h e r . The 
o n l y p u r p o s e t h a t we can s e e i n r e f u s i n g to a l l o w the o f f s e t , 
o t h e r t h a n p r o v i d i n g a w i n d f a l l f o r c l a i m a n t , was to p e n a l i z e the 
employer f o r i t s u n r e a s o n a b l e d e l a y i n c l o s i n g t h e c l a i m , We 
c o n c l u d e t h a t the p e n a l t y and a t t o r n e y f e e p r o v i s i o n s o f ORS 
656 . 2 6 2 ( 1 0 ) a r e s u f f i c i e n t to remind an employer o f i t s c l a i m s 
p r o c e s s i n g r e s p o n s i b i l i t i e s . The employer w i l l be a u t h o r i z e d to 
o f f s e t the o v e r p a i d temporary d i s a b i l i t y c o m p ensation a g a i n s t any 
f u t u r e permanent p a r t i a l d i s a b i l i t y compensation awarded f o r t h i s 
c l a i m . See F o r n e y v. Western S t a t e s Plywood, 66 Or App 15 5, 
159-60 ( 1 9 8 3 ) , a f f ' d , 297 Or 628 ( 1 9 8 4 ) ; Donald D. M i l l s , 37 Van 
N a t t a 219, 220 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r dated J u l y 8, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n of the o r d e r t h a t r e f u s e d 
t o a u t h o r i z e an o f f s e t of o v e r p a i d temporary d i s a b i l i t y 
c o m p e n s a t i o n i s r e v e r s e d and the employer i s a u t h o r i z e d t o o f f s e t 
o v e r p a i d temporary d i s a b i l i t y c o m p ensation i n t he amount of 
$1,051.52 a g a i n s t any f u t u r e permanent p a r t i a l d i s a b i l i t y 
c o m p e n s a t i o n awarded on t h i s c l a i m . The remainder of the o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s on 
Board r e v i e w i n c o n n e c t i o n w i t h the i s s u e of e x t e n t of d i s a b i l i t y , 
to be p a i d by the s e l f - i n s u r e d employer. 
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DARYL SIMS, C l a i m a n t WCB 85-08642 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y J a n u a r y 16, 1987 
M eyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n o f 
R e f e r e e C h e b l e y ' s o r d e r t h a t upheld the i n s u r e r ' s p a r t i a l d e n i a l 
r e l a t i n g to c l a i m a n t ' s low back. The i n s u r e r c r o s s - r e q u e s t s 
r e v i e w of t h a t p o r t i o n of the o r d e r t h a t g r a n t e d c l a i m a n t an award 
of 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r h i s r i g h t s h o u l d e r . The i s s u e s a r e the 
c o m p e n s a b i l i t y of c l a i m a n t ' s low back c o n d i t i o n and the e x t e n t o f 
h i s r i g h t s h o u l d e r d i s a b i l i t y . 

C l a i m a n t began e x p e r i e n c i n g p a i n i n h i s r i g h t s h o u l d e r , 
r i g h t arm and c h e s t a f t e r work on A p r i l 30, 1985. T h r e e days 
l a t e r , c l a i m a n t f i l e d a c l a i m s t a t i n g t h a t he had p r o b a b l y been 
i n j u r e d when he was c a r r y i n g a garbage can and a f e l l o w employe 
dropped a heavy s t a c k of magazines i n i t w h i l e c l a i m a n t was 
l o o k i n g i n a n o t h e r d i r e c t i o n . C l a i m a n t sought t r e a t m e n t from 
Dr. Day, a f a m i l y p r a c t i t i o n e r , f o r h i s upper body c o m p l a i n t s and 
a l s o r e c e i v e d s e v e r a l t r e a t m e n t s f o r low back p a i n . 

On May 28, 1985, c l a i m a n t e n t e r e d the h o s p i t a l f o r 
t r e a t m e n t of Codeine a d d i c t i o n . C l a i m a n t had i n j u r e d h i s low back 
i n a n o n i n d u s t r i a l s e t t i n g t h r e e y e a r s p r e v i o u s l y , had r e c e i v e d 
C o d e i n e - c o n t a i n i n g m e d i c a t i o n i n t r e a t m e n t o f t h i s i n j u r y and had 
d e v e l o p e d a dependency on the drug. The r e c o r d s of c l a i m a n t ' s 
week-long s t a y i n the h o s p i t a l c o n t a i n s e v e r a l r e f e r e n c e s t o 
c o m p l a i n t s of low back p a i n . These c o m p l a i n t s were a t t r i b u t e d by 
v a r i o u s a t t e n d i n g d o c t o r s e i t h e r to a " r e c e n t back i n j u r y " or t o 
an " o l d back s t r a i n . " 

On d i s c h a r g e from the h o s p i t a l , c l a i m a n t was r e f e r r e d to 
Dr. G e i s t , an o r t h o p e d i s t . A f t e r a p h y s i c a l e x a m i n a t i o n and 
X - r a y s on June 13, 1985, Dr. G e i s t d i a g n o s e d a m u s c u l a r low back 
s t r a i n which he a t t r i b u t e d to the i n c i d e n t a t work on A p r i l 30, 
1985 and d e g e n e r a t i v e d i s c d i s e a s e a t L3-4 which he a t t r i b u t e d to 
c l a i m a n t ' s e a r l i e r n o n i n d u s t r i a l a c c i d e n t . On J u l y 9, 1985, the 
i n s u r e r i s s u e d a p a r t i a l d e n i a l r e l a t i n g to c l a i m a n t ' s low back 
c o n d i t i o n . 

C l a i m a n t was examined by a p a n e l of the O r t h o p a e d i c 
C o n s u l t a n t s on November 7, 1985. On p h y s i c a l e x a m i n a t i o n , the 
p a n e l noted c o m p l a i n t s of low back p a i n , but w i t h r e g a r d to 
c l a i m a n t ' s s h o u l d e r noted "a f u l l range o f u n r e s t r i c t e d p a i n l e s s 
motion." The p a n e l d i a g n o s e d a muscle s t r a i n of the s h o u l d e r , 
r e s o l v e d and back p a i n of u n s p e c i f i e d e t i o l o g y , not r e l a t e d to the 
i n c i d e n t a t work on A p r i l 30, 1985. The p a n e l found both 
c o n d i t i o n s m e d i c a l l y s t a t i o n a r y and s t a t e d t h a t n e i t h e r c o n d i t i o n 
had r e s u l t e d i n any permanent impairment. 

Dr. G e i s t d i s a g r e e d w i t h the O r t h o p a e d i c C o n s u l t a n t s 
r e p o r t to the e x t e n t t h a t i t f a i l e d to d i a g n o s e d i s c n a r r o w i n g a t 
L3-4, but o t h e r w i s e had no b a s i c d i s a g r e e m e n t . Dr. Day i n d i c a t e d 
t h a t he a g r e e d w i t h the r e p o r t . The c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order d a t e d J a n u a r y 15, 1986 w i t h no award o f 
permanent p a r t i a l d i s a b i l i t y . 

A p p r o x i m a t e l y two months l a t e r , i n a l e t t e r t o 
c l a i m a n t ' s a t t o r n e y , Dr. Day i n d i c a t e d t h a t h i s s t a f f had t r e a t e d 
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c l a i m a n t on s e v e r a l o c c a s i o n s f o r low back p a i n f o l l o w i n g the 
i n c i d e n t a t work on A p r i l 30, 1985 and s t a t e d t h a t t h i s i n c i d e n t 
had been a m a t e r i a l c o n t r i b u t i n g f a c t o r i n c l a i m a n t ' s need f o r low 
back t r e a t m e n t . 

Dr. K e i s t wrote c l a i m a n t ' s a t t o r n e y a t about the same 
ti m e . He s t a t e d t h a t he was u n c e r t a i n whether the i n c i d e n t a t 
work on A p r i l 30, 1985 had a f f e c t e d c l a i m a n t ' s low back c o n d i t i o n 
and recommended t h a t Dr. Day be c o n s u l t e d on t h i s q u e s t i o n . 

I n a d e p o s i t i o n t a k e n on May 14, 1986, Dr. Day conceded 
t h a t he had never a c t u a l l y d i a g n o s e d a low back i n j u r y when he 
t r e a t e d c l a i m a n t i n May 1985, but i n d i c a t e d t h a t c l a i m a n t ' s low 
back had been t r e a t e d by h i s p h y s i c a l t h e r a p y s t a f f . 

The o n l y o t h e r r e f e r e n c e i n the r e c o r d to the c a u s e o f 
c l a i m a n t ' s a l l e g e d low back i n j u r y i s i n a l e t t e r d a t e d May 16, 
1986 from a f a m i l y p r a c t i t i o n e r , Dr. R e y n o l d s , to c l a i m a n t ' s 
a t t o r n e y . Dr. R e y n o l d s s t a t e d t h a t c l a i m a n t had been t r e a t e d 
b r i e f l y i n l a t e J u l y 1985 by a d o c t o r who was no l o n g e r w i t h h i s 
o f f i c e . C l a i m a n t had g i v e n t h i s d o c t o r a h i s t o r y o f i n j u r i e s t o 
h i s r i g h t s h o u l d e r and low back on A p r i l 30, 1985. Based upon the 
r e c o r d s he r e v i e w e d , Dr. R e y n o l d s thought t h a t i t was p r o b a b l e 
t h a t the t r e a t m e n t p r o v i d e d by h i s o f f i c e had r e l a t e d to 
i n d u s t r i a l i n j u r i e s to c l a i m a n t ' s s h o u l d e r and low back on 
A p r i l 30, 1985. 

At the h e a r i n g , c l a i m a n t t e s t i f i e d t h a t about an hour 
a f t e r the garbage can i n c i d e n t a t work, he began to e x p e r i e n c e 
s e v e r e p a i n i n h i s s h o u l d e r , arm and neck. He a l s o i n d i c a t e d t h a t 
he f e l t some p a i n i n h i s low back which g r a d u a l l y worsened d u r i n g 
the n e x t few d a y s . He s t a t e d t h a t he sought t r e a t m e n t from 
Dr. Day f o r h i s s h o u l d e r , which was the major problem a t t h a t 
time, but a l s o t o l d Dr. Day t h a t h i s back was h u r t i n g . C l a i m a n t 
went on t o t e s t i f y t h a t a t the time of the h e a r i n g he c o n t i n u e d to 
e x p e r i e n c e s e v e r e and r e l a t i v e l y c o n s t a n t p a i n i n h i s r i g h t 
s h o u l d e r , r i g h t arm and low back. 

The R e f e r e e upheld the p a r t i a l d e n i a l r e l a t i n g t o 
c l a i m a n t ' s low back b e c a u s e c l a i m a n t had a p r e e x i s t i n g low back 
problem and c l a i m a n t ' s low back p a i n had been slow i n d e v e l o p i n g 
a f t e r the A p r i l 30, 1985 i n c i d e n t . lie r e j e c t e d Dr. Day's o p i n i o n 
t h a t the i n c i d e n t a t work was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o 
the low back t r e a t m e n t p r o v i d e d by Dr. Day's p h y s i c a l t h e r a p y 
s t a f f and a c c e p t e d the c o n c l u s i o n s e x p r e s s e d i n the O r t h o p a e d i c 
C o n s u l t a n t s r e p o r t . On the i s s u e of the e x t e n t of c l a i m a n t ' s 
r i g h t s h o u l d e r d i s a b i l i t y , the R e f e r e e found c l a i m a n t ' s t e s t i m o n y 
o f s i g n i f i c a n t impairment of h i s r i g h t s h o u l d e r " i n s t a r k 
j u x t a p o s i t i o n to [ t h e ] e x p e r t m e d i c a l o p i n i o n s . " He n o n e t h e l e s s 
awarded c l a i m a n t 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r s h o u l d e r p a i n . 

A f t e r our de novo r e v i e w of the r e c o r d , we c o n c l u d e t h a t 
c l a i m a n t d i d s u s t a i n a m u s c u l a r s t r a i n of h i s low back a s a r e s u l t 
of the i n c i d e n t a t work on A p r i l 30, 1985. T h i s c o n c l u s i o n i s 
s u p p o r t e d by the r e p o r t s o f D r s . Day, K e i s t and R e y n o l d s . We a l s o 
c o n c l u d e , however, t h a t t h i s m u s c u l a r s t r a i n had r e s o l v e d w i t h o u t 
permanent impairment by the time t h a t the O r t h o p a e d i c C o n s u l t a n t s 
i s s u e d i t s r e p o r t on November 7, 1985 and t h a t c l a i m a n t ' s ongoing 
c o m p l a i n t s a f t e r t h a t time r e l a t e d s o l e l y to h i s p r e e x i s t i n g 
d e g e n e r a t i v e d i s c d i s e a s e a s d i a g n o s e d by Dr. G e i s t . We, 
t h e r e f o r e , s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l to the e x t e n t 
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t h a t i t d e n i e d m e d i c a l t r e a t m e n t and temporary d i s a b i l i t y p r i o r t o 
November 7, 1985, but uphold the p a r t i a l d e n i a l t h e r e a f t e r . 

V.'ith r e g a r d to the e x t e n t of d i s a b i l i t y f o r c l a i m a n t ' s 
r i g h t s h o u l d e r , the m e d i c a l e v i d e n c e i n the r e c o r d does not 
s u p p o r t the c o n c l u s i o n t h a t c l a i m a n t s u s t a i n e d any permanent 
impairment as a r e s u l t of the A p r i l 30, 1985 i n d u s t r i a l a c c i d e n t . 
C l a i m a n t ' s t e s t i m o n y i s i n d i c a t i v e of some l e v e l of permanent 
impairment i f a c c e p t e d a t f a c e v a l u e , but a f t e r our de novo r e v i e w 
of the r e c o r d , we do not so a c c e p t i t . We, t h e r e f o r e , r e v e r s e 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r t h a t awarded c l a i m a n t 10 
p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r 
h i s r i g h t s h o u l d e r . ORDER 

The R e f e r e e ' s o r d e r dated June 30, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n of the o r d e r t h a t upheld 
the i n s u r e r ' s p a r t i a l d e n i a l r e l a t i n g to c l a i m a n t ' s low back i s 
r e v e r s e d i n p a r t . C l a i m a n t d i d s u s t a i n a compensable i n j u r y to 
h i s low back on A p r i l 30, 19C5 which was m e d i c a l l y s t a t i o n a r y 
w i t h o u t permanent impairment on November 7, 1985. The i n s u r e r ' s 
p a r t i a l d e n i a l i s upheld a f t e r t h i s d a t e . Those p o r t i o n s of the 
o r d e r t h a t awarded c l a i m a n t 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r h i s r i g h t s h o u l d e r and awarded 
c l a i m a n t ' s a t t o r n e y an a s s o c i a t e d a t t o r n e y f e e a r e r e v e r s e d . The 
remainder of the o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded $800 f o r s e r v i c e s a t the h e a r i n g i n c o n n e c t i o n w i t h the 
p a r t i a l d e n i a l and $400 f o r s e r v i c e s on Board r e v i e w , to be p a i d 
by the i n s u r e r . 

JAMES W. HOWARD, C l a i m a n t WCB 86-11692 
M i c h a e l E r w e r t , C l a i m a n t ' s A t t o r n e y J a n u a r y 20, 1987 
N e l s o n , e t a l . , D e f e n s e A t t o r n e y s I n t e r i m O r d e r o f Remand 

C l a i m a n t r e q u e s t e d Board r e v i e w of R e f e r e e Wasley's 
o r d e r which was i s s u e d October 29, 1986. The h e a r i n g i n t h i s 
m a t t e r had been h e l d by means of an October 23, 1986 
t e l e c o n f e r e n c e , which was e l e c t r o n i c a l l y r e c o r d e d . I n a c c o r d a n c e 
w i t h ORG 6 5 6 . 2 9 5 ( 3 ) , a t r a n s c r i p t i o n of the p r o c e e d i n g s was 
r e q u e s t e d . I n the c o u r s e of p r e p a r i n g the t r a n s c r i p t , i t h a s 
become a p p a r e n t t h a t the r e c o r d i n g i s i n c o m p r e h e n s i b l e . Thus, the 
r e c o r d i n g i s i n a d e q u a t e f o r p u r p o s e s of Board r e v i e w . 

P u r s u a n t to ORE 6 5 6 . 2 9 5 ( 5 ) , s h o u l d we d e t e r m i n e t h a t a 
c a s e has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d , we may remand to the R e f e r e e f o r f u r t h e r e v i d e n c e 
t a k i n g , c o r r e c t i o n or o t h e r n e c e s s a r y a c t i o n . C o n s i d e r i n g the 
a f o r e m e n t i o n e d c i r c u m s t a n c e s , we c o n c l u d e t h a t remand i s an 
a p p r o p r i a t e a c t i o n . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded to the R e f e r e e w i t h 
i n s t r u c t i o n s to r e c o n v e n e a h e a r i n g . The l i m i t e d p urpose o f t h i s 
h e a r i n g i s to o b t a i n a s complete a r e c o r d a s i s p o s s i b l e of the 
p r o c e e d i n g s t h a t o c c u r r e d d u r i n g the October 23, 1986 
t e l e c o n f e r e n c e . No new or a d d i t i o n a l e v i d e n c e s h o u l d be t a k e n . 

The Board r e t a i n s j u r i s d i c t i o n over t h i s m a t t e r . Upon 
c o m p l e t i o n of the reconvened h e a r i n g , the R e f e r e e s h a l l o b t a i n a 
t r a n s c r i p t i o n of the o r a l p r o c e e d i n g s which s h a l l be forwarded t o 
the Board w i t h i n t h i r t y ( 3 0 ) days of the h e a r i n g d a t e . Once the 
Board r e c e i v e s the t r a n s c r i p t , c o p i e s w i l l be p r o v i d e d to t h e 
p a r t i e s and a b r i e f i n g s c h e d u l e w i l l be implemented. 

I T I S SO ORDERED. 
-29-



MINA L. BROOKS, C l a i m a n t WCB 85-03579 & 85-07115 
G a t t i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 23, 1987 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

C l a i m a n t r e q u e s t s r e v i e w of th o s e p o r t i o n s o f R e f e r e e 
G a r a v e n t a ' s o r d e r which: ( 1) upheld the s e l f - i n s u r e d e m ployer's 
p a r t i a l d e n i a l of her m e d i c a l s e r v i c e s c l a i m f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome; and (2) d e c l i n e d to a s s e s s p e n a l t i e s and 
accompanying a t t o r n e y f e e s f o r the employer's a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e to p r o v i d e t i m e l y reimbursement f o r t r a v e l 
e x p e n s e s . I n i t s r e s p o n d e n t ' s b r i e f , the employer r e q u e s t s 
c l a r i f i c a t i o n of a p o r t i o n of the R e f e r e e ' s o r d e r which p e r t a i n s 
to the emp l o y e r ' s u n r e a s o n a b l e p r o c e s s i n g of the m e d i c a l s e r v i c e s 
c l a i m . On r e v i e w , the i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s , and 
a t t o r n e y f e e s . 

The Board a f f i r m s the or d e r of the R e f e r e e w i t h the 
f o l l o w i n g comments c o n c e r n i n g the i s s u e of the e m p l o y e r ' s 
u n r e a s o n a b l e f a i l u r e to t i m e l y p r o c e s s c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m . 

A p o r t i o n of the R e f e r e e ' s o p i n i o n s u g g e s t s t h a t the 
employer s h o u l d not o n l y be p e n a l i z e d f o r a l a t e d e n i a l of 
c l a i m a n t ' s c h i r o p r a c t i c b i l l s , but s h o u l d a l s o be h e l d r e s p o n s i b l e 
f o r a l l of the b i l l s w hich i t r e c e i v e d more than 60 days p r i o r t o 
i t s d e n i a l . However, i t i s ap p a r e n t t h a t t h i s was not the 
R e f e r e e ' s u l t i m a t e c o n c l u s i o n . The R e f e r e e ' s o r d e r s p e c i f i c a l l y 
d i r e c t s t h a t a p e n a l t y and accompanying a t t o r n e y f e e s f o r the 
emplo y e r ' s l a t e d e n i a l be a s s e s s e d a g a i n s t the a f o r e m e n t i o n e d 
b i l l s . The o r d e r does not d i r e c t t h a t the b i l l s t h e m s e l v e s be 
s a t i s f i e d . Moreover, the c h i r o p r a c t i c t r e a t m e n t s upon which t h e s e 
o u t s t a n d i n g b i l l s were ba s e d a r e not compensable. Thus, c l a i m a n t 
s h o u l d not be r e i m b u r s e d f o r noncompensable m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 8, 1985 i s a f f i r m e d . 

WILLIAM E. CARR, C l a i m a n t WCB 83-05764 & 83-07625 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 23, 1987 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e C o u r t 
of A p p e a l s . C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306 ( 1 9 8 6 ) . I n 
a p o r t i o n of our p r e v i o u s o r d e r , we a f f i r m e d the R e f e r e e ' s h o l d i n g 
t h a t , a l t h o u g h c l a i m a n t had e s t a b l i s h e d h i s a g g r a v a t i o n c l a i m 
a g a i n s t A l l i e d P l a t i n g Co., the c l a i m was b a r r e d by the d o c t r i n e 
o f r e s j u d i c a t a . The c o u r t found t h a t we " e r r e d i n h o l d i n g t h a t 
t h e 1982 a g g r a v a t i o n c l a i m a g a i n s t A l l i e d was b a r r e d by r e s 
j u d i c a t a . " C a r r , s u p r a . , 81 Or App a t 310. C o n s e q u e n t l y , t h e 
c o u r t r e v e r s e d and remanded t h a t p o r t i o n of our p r e v i o u s o r d e r . 

A c c o r d i n g l y , the May 20, 1983 d e n i a l i s s u e d by Argonaut 
I n s u r a n c e Companies', on b e h a l f c f A l l i e d P l a t i n g Co., i s s e t 
a s i d e and t h i s m a t t e r i s remanded to Argonaut f o r a c c e p t a n c e and 
payment o f compensation a c c o r d i n g to law. 

I T I S SO ORDERED. 
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ROY W. HAMMETT, C l a i m a n t WCB 84-06239 & 83-09 2 7 1 
K i l p a t r i c k s & Pope, C l a i m a n t ' s A t t o r n e y s J a n u a r y 23, 1987 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e C o u r t 
of A p p e a l s . Golden West Homes v. Hammett, 82 Or App 63 ( 1 9 8 6 ) . 
The c o u r t has mandated t h a t we e n t e r an o r d e r h o l d i n g the S A I F 
C o r p o r a t i o n r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n . We have a l s o been i n s t r u c t e d to de t e r m i n e whether 
c l a i m a n t ' s December 1982 f a l l from a s c a f f o l d c o n s t i t u t e d a new 
i n j u r y or an a g g r a v a t i o n o f a 1980 i n j u r y . I n e i t h e r e v e n t , S A I F 
s h a l l be r e s p o n s i b l e . Hammett, s u p r a . , 82 Or App a t 68. 

I n an agg r a v a t i o n / n e w i n j u r y c o n t e x t , a l l o c a t i o n o f 
r e s p o n s i b i l i t y i s dependent on whether c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s a c o n t i n u a t i o n of h i s o r i g i n a l i n j u r y or the r e s u l t 
of a subsequent exposure t h a t i n d e p e n d e n t l y c o n t r i b u t e d to h i s 
c o n d i t i o n i n a m a t e r i a l way. Ceco Corp. v. B a i l e y , 71 Or App 782, 
785 ( 1 9 8 5 ) . To s h i f t r e s p o n s i b i l i t y from a p r i o r 
e m p l o y e r / i n s u r e r , the e v i d e n c e must e s t a b l i s h t h a t a subsequent 
work exposure i n d e p e n d e n t l y c o n t r i b u t e d to the c a u s a t i o n of the 
d i s a b l i n g c o n d i t i o n , i . e . , to a wor s e n i n g o f the u n d e r l y i n g 
c o n d i t i o n . H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 
( 1 9 8 6 ) . 

F o l l o w i n g our f u r t h e r r e v i e w of t h i s r e c o r d , we a r e 
pe r s u a d e d t h a t c l a i m a n t ' s December 1982 f a l l from the s c a f f o l d 
i n d e p e n d e n t l y c o n t r i b u t e d to the c a u s a t i o n of h i s d i s a b l i n g back 
c o n d i t i o n , i . e , to a wor s e n i n g of h i s u n d e r l y i n g c o n d i t i o n . 
C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t s u f f e r e d a new i n j u r y a s a 
r e s u l t o f h i s December 1982 f a l l . 

A c c o r d i n g l y , t h i s c l a i m i s remanded to the S A I F 
C o r p o r a t i o n f o r a c c e p t a n c e and p r o c e s s i n g i n a c c o r d a n c e w i t h law. 
S A I F i s f u r t h e r d i r e c t e d to p r o c e s s t h i s c l a i m as a new i n j u r y . 

I T I S SO ORDERED. 

WAYNE A. HAWKE, C l a i m a n t WCB 83-04843, 83-04210, 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s 83-03016, 83-03382, 
C l i f f , S n a r s k i s & Y a g e r , D e f e n s e A t t o r n e y s 83-03320,83-03319,83-03318, 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 83-03317, 83-03316, 8 3 - 0 3 3 2 1 , 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y 83-12004 & 83-07043 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s J a n u a r y 23, 1987 
B r e a t h o u w e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e c o n s i d e r a t i o n 
M o s c a t o , e t a l . , D e f e n s e A t t o r n e y s 
M i t c h e l l , e t a l . , D e f e n s e A t t o r n e y s 

C l a i m a n t h a s r e q u e s t e d r e c o n s i d e r a t i o n of the Board's 
Order on Review d a t e d December 30, 1986. C l a i m a n t c o n t e n d s t h a t 
h i s a t t o r n e y i s e n t i t l e d to an a t t o r n e y f e e on Board r e v i e w 
b e c a u s e c o m p e n s a b i l i t y was an i s s u e a t the h e a r i n g and was s t i l l a 
p o t e n t i a l i s s u e on Board r e v i e w even though r e s p o n s i b i l i t y was the 
s o l e i s s u e r a i s e d on Board r e v i e w by the i n s u r e r s . No o r d e r h a s 
been i s s u e d i n t h i s c a s e p u r s u a n t to ORS 656.307. I n s u p p o r t of 
h i s p o s i t i o n , c l a i m a n t c i t e s S h o u l d e r s v. S A I F , 300 Or 606 (1986) 
and Western P a c i f i c C o n s t r u c t i o n Co. v. Bacon, 82 Or App 13 5 
( 1 9 8 6 ) . C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . 

I n S h o u l d e r s v. SA I F , s u p r a , the c o u r t h e l d t h a t t h e 
c l a i m a n t ' s a t t o r n e y was e n t i t l e d to a t t o r n e y f e e s under ORS 
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6 5 6 . 3 8 2 ( 2 ) f o r s e r v i c e s on Board r e v i e w when the i n s u r e r r e q u e s t e d 
r e v i e w of a R e f e r e e ' s o r d e r f i n d i n g four m e d i c a l c o n d i t i o n s 
compensable and the Board a f f i r m e d the c o m p e n s a b i l i t y of o n l y two 
of the c o n d i t i o n s . C o m p e n s a b i l i t y was c l e a r l y r a i s e d on Board 
r e v i e w i n S h o u l d e r s and hence t h a t c a s e i s i n a p p l i c a b l e t o the 
p r e s e n t c a s e . 

I n Western P a c i f i c C o n s t r u c t i o n Co. v. Bacon, s u p r a , the 
c o u r t r e i n s t a t e d an award of a t t o r n e y f e e s f o r s e r v i c e s a t t h e 
h e a r i n g l e v e l which the Board had s e t a s i d e . I n s e t t i n g a s i d e the 
award of a t t o r n e y f e e s , the Board had assumed t h a t r e s p o n s i b i l i t y 
was t h e s o l e i s s u e a t the h e a r i n g . The c o u r t found t h a t 
c o m p e n s a b i l i t y a l s o was a t i s s u e a t the h e a r i n g and t h u s 
r e i n s t a t e d the award of a t t o r n e y f e e s g r a n t e d by the R e f e r e e . 
A g a i n , a t t o r n e y f e e s were awarded f o r s e r v i c e s r e l a t i n g t o t h e 
i s s u e of c o m p e n s a b i l i t y . 

We note t h a t i n Bacon the Board made no award o f 
a t t o r n e y f e e s f o r s e r v i c e s on Board r e v i e w . See E r w i n L . Bacon, 
37 Van N a t t a 205, 208 ( 1 9 8 5 ) . The c o u r t d i d not o r d e r t h a t an 
a t t o r n e y f e e be awarded f o r s e r v i c e s on Board r e v i e w and t h u s 
t a c i t l y approved the Board's a c t i o n . See Western P a c i f i c 
C o n s t r u c t i o n Co. v. Bacon, s u p r a , 82 Or App a t 138. I f a n y t h i n g , 
t h e r e f o r e , Bacon s u p p o r t s the Board's a c t i o n i n t h e p r e s e n t c a s e . 

Our p r e v i o u s o r d e r i s withdrawn. A f t e r r e c o n s i d e r a t i o n , 
we adhere to and r e p u b l i s h our p r e v i o u s o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

DELBERT R. HUTCHINSON, C l a i m a n t WCB 83-09115 & 84-00965 
A i t c h i s o n , I m p e r a t i , e t a l . , C l a i m a n t ' s J a n u a r y 23, 1987 

A t t o r n e y s O r d e r on Remand 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y 
R a n k i n , McMurry, e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e C o u r t 
of A p p e a l s . H u t c h i n s o n v. L o u i s i a n a - P a c i f i c Corp., 81 Or App 16 2 
( 1 9 8 6 ) . We have been i n s t r u c t e d t o d e t e r m i n e an a t t o r n e y f e e f o r 
the S A I F C o r p o r a t i o n ' s l a t e d e n i a l . B e c ause t h e r e was no 
com p e n s a t i o n the n due on which to base a p e n a l t y , the c o u r t found 
t h a t c l a i m a n t was not e n t i t l e d to a p e n a l t y f o r S A I F ' s t a r d y 
d e n i a l of h i s c l a i m . H u t c h i n s o n , s u p r a . , 81 Or App a t 164. 

A t t o r n e y f e e awards a r e based on e f f o r t s expended and 
r e s u l t s o b t a i n e d . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . I n d e t e r m i n i n g the 
r e a s o n a b l e n e s s of a t t o r n e y f e e s , s e v e r a l f a c t o r s must be 
c o n s i d e r e d . T h e s e f a c t o r s g e n e r a l l y i n c l u d e : ( 1 ) the time 
d evoted to t he c a s e ; ( 2 ) t he c o m p l e x i t y of the i s s u e s p r e s e n t e d ; 
( 3 ) the v a l u e of the i n t e r e s t i n v o l v e d ; ( 4 ) the s k i l l and s t a n d i n g 
of c o u n s e l ; (5) the n a t u r e of t h e p r o c e e d i n g s ; and (6) the r e s u l t s 
s e c u r e d . B a r b a r a A. Wheeler, 37 Van ITatta 122, 123 ( 1 9 8 5 ) . 

F o l l o w i n g our r e v i e w of t h e r e c o r d and a f t e r 
c o n s i d e r a t i o n of the a f o r e m e n t i o n e d f a c t o r s , we f i n d t h a t a 
r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s i n 
c o n n e c t i o n w i t h S A I F ' s l a t e d e n i a l i s $100. 
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ORDER 

C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e 
of $100 f o r s e r v i c e s i n c o n n e c t i o n w i t h the l a t e d e n i a l , to be 
p a i d by the SAIF C o r p o r a t i o n . 

PATRICK K. RICHARDS, C l a i m a n t WCB 82-11053 
Duncan & L u s k , C l a i m a n t ' s A t t o r n e y s J a n u a r y 23, 1987 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the C o u r t 
of A p p e a l s . R i c h a r d s v. Argonaut I n s u r a n c e Companies, 80 Or App 
428 ( 1 9 8 6 ) . The c o u r t has mandated t h a t Argonaut a c c e p t 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t knee i n j u r y . 
A c c o r d i n g l y , A r g onaut's d e n i a l dated November 1 1 , 1982 i s s e t 
a s i d e and t h i s m a t t e r i s remanded to Argonaut f o r a c c e p t a n c e and 
payment o f compensation a c c o r d i n g to law. 

I T I S SO ORDERED. 

REGINA E. CAIN, C l a i m a n t WCB 85-14593 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 7, 1987 
R a n k i n , McMurry, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e W i l l i a m 
P e t e r s o n ' s o r d e r t h a t : ( 1 ) d e c l a r e d i t s p a r t i a l d e n i a l of 
temporary t o t a l d i s a b i l i t y compensation i n v a l i d and o r d e r e d 
payment of compensation b e g i n n i n g A p r i l 12, 1985 and c o n t i n u i n g 
through the d a t e of the n e x t p r o p e r c l o s u r e ; ( 2 ) a s s e s s e d a 25 
p e r c e n t p e n a l t y and an a s s o c i a t e d a t t o r n e y f e e f o r the i n s u r e r ' s 
a l l e g e d u n r e a s o n a b l e r e f u s a l t o pay temporary t o t a l d i s a b i l i t y 
c o m pensation; ( 3 ) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c l a i m f o r 
c e r t a i n p r e s c r i p t i o n m e d i c a t i o n s ; and ( 4 ) a s s e s s e d a 25 p e r c e n t 
p e n a l t y and an a s s o c i a t e d a t t o r n e y f e e f o r the i n s u r e r ' s a l l e g e d 
u n r e a s o n a b l e d e n i a l of t h o s e p r e s c r i p t i o n m e d i c a t i o n s . The i s s u e s 
a r e c l a i m a n t ' s e n t i t l e m e n t to temporary t o t a l d i s a b i l i t y 
c ompensation, the c o m p e n s a b i l i t y of p r e s c r i p t i o n m e d i c a t i o n s and 
p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m t h o s e p o r t i o n s of the R e f e r e e ' s o r d e r t h a t s e t 
a s i d e the i n s u r e r ' s d e n i a l s of temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n and p r e s c r i p t i o n m e d i c a t i o n s . We a l s o a g r e e w i t h the 
R e f e r e e ' s a s s e s s m e n t of a p e n a l t y and a t t o r n e y f e e f o r the 
i n s u r e r ' s d e n i a l of c l a i m a n t ' s c l a i m f o r m e d i c a t i o n s . We 
d i s a g r e e , however, w i t h the R e f e r e e ' s a s s e s s m e n t of a p e n a l t y and 
a t t o r n e y f e e f o r the i n s u r e r ' s p a r t i a l d e n i a l of c l a i m a n t ' s 
temporary t o t a l d i s a b i l i t y c o m p ensation. We, t h e r e f o r e , r e v e r s e 
t h a t p o r t i o n of the R e f e r e e ' s o r d e r . 

C l a i m a n t s u s t a i n e d a compensable low back s t r a i n i n 
March 1985. S h o r t l y a f t e r she began t r e a t i n g w i t h Dr. C i e s b r e c h t , 
c l a i m a n t ' s c h a r t n o t e s made c o n s i s t e n t r e f e r e n c e t o h e r 
l o n g - s t a n d i n g b i l a t e r a l knee c o n d i t i o n , as w e l l a s back p a i n . 
C l a i m a n t f i l e d a c l a i m f o r h e r back s t r a i n on March 6, 1985 and 
one f o r h e r knee c o n d i t i o n on A p r i l 15, 1985. Dr. G i e s b r e c h t took 
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c l a i m a n t o f f work b e g i n n i n g A p r i l 12, 1985, a l t h o u g h he d i d not 
s p e c i f y i n h i s work r e l e a s e whether i t was r e l a t e d t o c l a i m a n t ' s 
back s t r a i n or h e r knee c o n d i t i o n . 

The i n s u r e r then s e n t c l a i m a n t to Dr. Rosenbaum f o r an 
independent m e d i c a l e x a m i n a t i o n . Dr. Rosenbaum d i s c o v e r e d 
o s t e o a r t h r i t i s i n c l a i m a n t ' s back and knees and s u g g e s t e d t h a t i t 
was due to c l a i m a n t ' s l o n g s t a n d i n g o b e s i t y , r a t h e r than h e r 
compensable i n j u r y . He a l s o o p i n e d t h a t c l a i m a n t ' s major problem 
was h e r knee c o n d i t i o n . Based on Dr. Rosenbaum's r e p o r t , the 
i n s u r e r i s s u e d two d e n i a l s ; one f o r the b i l a t e r a l knee c o n d i t i o n 
and the o t h e r a p a r t i a l d e n i a l of c l a i m a n t ' s o s t e o a r t h r i t i s 
c o n d i t i o n . Upon c l a i m a n t ' s r e q u e s t t h a t h e r back c o n d i t i o n be 
r e c l a s s i f i e d a s d i s a b l i n g , the i n s u r e r s u b m i t t e d the c l a i m to the 
E v a l u a t i o n D i v i s i o n . C l a i m a n t was s u b s e q u e n t l y examined by 
Dr. Waldram, who i d e n t i f i e d c l a i m a n t ' s b i l a t e r a l knee problem a s 
the " l a r g e " f a c t o r l e a d i n g to h e r h a v i n g l e f t work i n A p r i l 1985. 
Dr. Waldram a l s o r e l a t e d c l a i m a n t ' s c u r r e n t back c o n d i t i o n to the 
compensable i n j u r y . 

C l a i m a n t r e q u e s t e d a h e a r i n g on the i n s u r e r ' s d e n i a l s . 
I n h e r October 24, 1985 O p i n i o n and Order, R e f e r e e N e a l a f f i r m e d 
the i n s u r e r ' s b i l a t e r a l knee c l a i m d e n i a l . She a l s o found 
c l a i m a n t ' s t h e n - c u r r e n t back c l a i m to be r e l a t e d to h e r 
compensable s t r a i n , r a t h e r than the o s t e o a r t h i t i s . The R e f e r e e 
f u r t h e r d e t e r m i n e d t h a t b e c a u s e c l a i m a n t ' s c l a i m "may r e s u l t i n an 
award of compensation," the c l a i m s h o u l d be r e c l a s s i f i e d a s 
d i s a b l i n g . The R e f e r e e made no d e t e r m i n a t i o n r e g a r d i n g c l a i m a n t ' s 
e n t i t l e m e n t to temporary t o t a l d i s a b i l i t y to d a t e and d i d not 
o r d e r p a s t payment i n t h a t r e g a r d . F i n a l l y , R e f e r e e N e a l noted 
t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n had never a u t h o r i z e d temporary 
t o t a l d i s a b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . 

On November 1, 1985, or a p p r o x i m a t e l y one week a f t e r the 
R e f e r e e ' s o r d e r was p u b l i s h e d , Dr. G i e s b r e c h t i s s u e d a r e p o r t 
i n d i c a t i n g t h a t c l a i m a n t had been t a k e n o f f work i n A p r i l 1985 
p r i m a r i l y b e c a u s e of h e r back c o n d i t i o n , r a t h e r t h a n h e r knee 
p r o b l e m s . He a l s o i n d i c a t e d t h a t c l a i m a n t s h o u l d be r e c e i v i n g 
temporary d i s a b i l i t y c o m p ensation. Dr. Waldram then i s s u e d a 
r e p o r t s t a t i n g h i s o p i n i o n t h a t c l a i m a n t had l i k e l y l e f t work i n 
A p r i l b e c a u s e of h e r knee pr o b l e m s . The i n s u r e r d i d not pay 
temporary t o t a l d i s a b i l i t y compensation, and c l a i m a n t r e q u e s t e d a 
h e a r i n g . T h a t i s s u e , among o t h e r s , was h e a r d by t h e p r e s e n t 
R e f e r e e . 

R e f e r e e P e t e r s o n c o n c l u d e d t h a t , as a r e s u l t of 
c l a i m a n t ' s back problems, she had n e v e r been r e l e a s e d by 
Dr. G i e s b r e c h t t o r e t u r n t o r e g u l a r work. He, t h e r e f o r e , 
c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n r e t r o a c t i v e to the d a t e she l e f t work i n A p r i l 1985. 
V/hile r e c o g n i z i n g the i n i t i a l c o n f u s i o n a s to whether c l a i m a n t had 
been t a k e n o f f work b e c a u s e o f h e r knee c o n d i t i o n or h e r back 
c o n d i t i o n , the R e f e r e e h e l d t h a t the i n s u r e r had a d u t y t o pay 
c o m p e n s a t i o n w i t h i n 14 days of i t s r e c e i p t of Dr. G i e s b r e c h t " s 
November 1, 1985 r e p o r t . He f u r t h e r h e l d t h a t the i n s u r e r ' s 
f a i l u r e t o pay was u n r e a s o n a b l e . 

Vie a g r e e t h a t the i n s u r e r must pay c l a i m a n t t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p ensation r e t r o a c t i v e to A p r i l 12, 1985. We 
f i n d , however, t h a t the i n s u r e r ' s f a i l u r e to commence payment 
a f t e r i t s r e c e i p t of Dr. G i e s b r e c h t ' s November 1985 l e t t e r was not 
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u n r e a s o n a b l e . A l t h o u g h Dr. G i e s b r e c h t was c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n and h i s November r e p o r t was, t h e r e f o r e , o f c o n s i d e r a b l e 
i m portance, i t must a l s o be remembered t h a t the November r e p o r t 
was the f i r s t i n which Dr. G i e s b r e c h t had s p e c i f i c a l l y t i e d 
c l a i m a n t ' s A p r i l 1985 r e l e a s e from work to h e r back s t r a i n . Up t o 
and through the time of R e f e r e e N e a l ' s o r d e r , i t appeared t h a t 
c l a i m a n t had been t a k e n o f f work due to h e r knee problem, which 
was u l t i m a t e l y found noncompensable. The R e f e r e e s p e c i f i c a l l y 
found t h a t c l a i m a n t had not been a u t h o r i z e d time l o s s b e c a u s e of 
he r back s t r a i n . F u r t h e r , w h i l e Dr. G i e s b r e c h t s u b s e q u e n t l y d i d 
t i e the A p r i l work r e l e a s e t o c l a i m a n t ' s back, Dr. Waldram 
d i s a g r e e d , i n d i c a t i n g t h a t c l a i m a n t ' s p r i m a r y problem i n A p r i l was 
her k n e e s . Dr. Rosenbaum a l s o i n d i c a t e d a f t e r the O p i n i o n and 
Order was p u b l i s h e d he had never c o n s i d e r e d c l a i m a n t ' s back 
problem to be d i s a b l i n g . 

From t h e s e c o n f l i c t i n g and c o n v o l u t e d f a c t s , we f i n d 
t h a t the i n s u r e r had a r e a s o n a b l e doubt a s to i t s d u t y to pay 
temporary t o t a l d i s a b i l i t y c ompensation a f t e r i t s r e c e i p t of 
Dr. G i e s b r e c h t ' s November 1985 r e p o r t . The i n s u r e r had not been 
o r d e r e d to commence payment by R e f e r e e N e a l , and Dr. G i e s b r e c h t ' s 
l a t e r o p i n i o n was c o n t r o v e r t e d by two p h y s i c i a n s who had examined 
c l a i m a n t b e f o r e the R e f e r e e ' s o r d e r . The i n s u r e r ' s a c t i o n was not 
u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 2, 1986 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n of the o r d e r t h a t 
a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r t he i n s u r e r ' s a l l e g e d 
u n r e a s o n a b l e f a i l u r e to pay temporary t o t a l d i s a b i l i t y 
c o m p e nsation i s r e v e r s e d . The remainder o f t he o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s 
c o n c e r n i n g the i n s u r e r ' s d e n i a l s on Board r e v i e w , to be p a i d by 
the i n s u r e r . 

DURWOOD L. DUBAY, C l a i m a n t WCB 86-04463 
K e v i n M a n n i x , A t t o r n e y J a n u a r y 2 7, 1987 

O r d e r o f D i s m i s s a l 
The c l a i m a n t h a s r e q u e s t e d r e v i e w o f the R e f e r e e ' s 

O p i n i o n and Order date d December 15, 1987. The Board r e c e i v e d 
c l a i m a n t ' s r e q u e s t J a n u a r y 15, 1987, 31 days a f t e r the d a t e of the 
R e f e r e e ' s o r d e r . T h e r e f o r e the r e q u e s t i s not t i m e l y f i l e d . 

ORDER 

C l a i m a n t ' s r e q u e s t f o r r e v i e w i s h e r e b y d i s m i s s e d a s 
b e i n g u n t i m e l y f i l e d . 

WAYNE N. GENTRY, C l a i m a n t WCB 85-07892 k 85-08969 
N i c h o l s & B o g a r d u s , C l a i m a n t ' s A t t o r n e y s J a n u a r y 27, 1987 
Edward C O l s o n , D e f e n s e A t t o r n e y O r d e r on Review 
SAIF Cor p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members L e w i s and McMurdo. 

N o r t h P a c i f i c I n s u r a n c e Company r e q u e s t s r e v i e w o f 
R e f e r e e M o n g r a i n ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a l o w back c o n d i t i o n ; and 
( 2 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s "new i n j u r y " 
c l a i m s f o r t h e a f o r e m e n t i o n e d c o n d i t i o n . On r e v i e w , t h e s o l e 
i s s u e i s r e s p o n s i b i l i t y . , r 



We a f f i r m t h e o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g 
comments. 

I n f i n d i n g N o r t h P a c i f i c r e s p o n s i b l e , t h e R e f e r e e 
c o n c l u d e d t h a t N o r t h P a c i f i c had s u c c e s s f u l l y r e b u t t e d t h e 
p r e s u m p t i o n t h a t t h e se c o n d i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s c o n d i t i o n . I n c o n d u c t i n g h i s a n a l y s i s , t h e R e f e r e e 
a p p l i e d t h e s o - c a l l e d Kearns r e b u t t a b l e p r e s u m p t i o n f r o m 
I n d u s t r i a l I n d e m n i t y Company v, K e a r n s , 70 Or App 583 ( 1 9 8 4 ) . 
Such an a n a l y s i s was i n a p p r o p r i a t e . The Kearns p r e s u m p t i o n 
a p p l i e s i n cases i n v o l v i n g m u l t i p l e a c c e p t e d i n j u r i e s i n v o l v i n g 
t h e same body p a r t . S t a n l e y C. P h i p p s , 38 Uan N a t t a 13 ( 1 9 8 6 ) . 
I t does n o t a p p l y when, as i s t h e case h e r e , t h e q u e s t i o n i s 
w h e t h e r a c l a i m i s c o m p e n s a b l e as an a g g r a v a t i o n o f an o l d i n j u r y 
o r as a new c o n t r i b u t o r y i n c i d e n t . 

I n an a g g r a v a t i o n / n e w i n j u r y c o n t e x t , a l l o c a t i o n o f 
r e s p o n s i b i l i t y i s d e p e n d e n t on w h e t h e r c l a i m a n t ' s p r e s e n t 
c o n d i t i o n i s a c o n t i n u a t i o n o f h i s o r i g i n a l i n j u r y o r t h e r e s u l t 
o f a s u b s e q u e n t i n c i d e n t t h a t i n d e p e n d e n t l y c o n t r i b u t e d t o h i s 
c o n d i t i o n i n a m a t e r i a l way. Ceco Corp. v. B a i l e y , 71 Or App 782, 
785 ( 1 9 8 5 ) . To s h i f t r e s p o n s i b i l i t y t o a s u b s e q u e n t 
e m p l o y e r / i n s u r e r , t h e e v i d e n c e must e s t a b l i s h t h a t t h e s u b s e q u e n t 
i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o t h e c a u s a t i o n o f t h e 
d i s a b l i n g c o n d i t i o n , i . e . , t o a w o r s e n i n g o f t h e u n d e r l y i n g 
c o n d i t i o n . S_ee H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 
290 ( 1 9 8 6 ) . I f t h e second i n c i d e n t m e r e l y a g g r a v a t e s t h e e f f e c t s 
o f t h e f i r s t and r e s u l t s i n a second p e r i o d o f d i s a b i l i t y w i t h o u t 
i n d e p e n d e n t l y c o n t r i b u t i n g t o c l a i m a n t ' s c o n d i t i o n , t h e f i r s t 
i n s u r e r r e m a i n s r e s p o n s i b l e . S m i t h v. Ed's Pancake House, 27 Or 
App 361 ( 1976) . 

F o l l o w i n g o u r de novo r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we f i n d t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e SAIF was 
on t h e r i s k d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e c a u s a t i o n o f 
h i s d i s a b l i n g c o n d i t i o n , i . e . , t o a w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n . R a t h e r , t h e e v i d e n c e e s t a b l i s h e s t h a t , a t m o s t , t h e 
a f o r e m e n t i o n e d a c t i v i t i e s i n c r e a s e d h i s symptoms, w h i c h r e s u l t e d 
i n . a f u r t h e r p e r i o d o f d i s a b i l i t y . C o n s e q u e n t l y , we a g r e e w i t h 
t h e R e f e r e e t h a t N o r t h P a c i f i c r e m a i n s r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . 

ORDER 

The R e f e r e e ' s , o r d e r d a t e d M arch 26, 1986 i s a f f i r m e d . 
MARGARET L. GRAY, C l a i m a n t WCB 86-02692 
K e n n e t h D. P e t e r s o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 8 , 1987 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 

On J a n u a r y 16, 1987, c l a i m a n t m a i l e d h i s r e q u e s t f o r -
B o a r d r e v i e w o f t h e R e f e r e e ' s December 17, 1986 o r d e r . A t t h a t 
t i m e , t h e R e f e r e e had i s s u e d h i s Abeyance O r d e r , t h e r e b y s e t t i n g 
a s i d e t h e December 17, 1986 o r d e r . S i n c e t h e R e f e r e e ' s o r d e r h a s 
been s e t a s i d e , we c o n c l u d e t h a t t h e r e q u e s t f o r B o a r d r e v i e w i s 
p r e m a t u r e . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r B o a r d r e v i e w i s 
d i sm i s s e d . 

I T I S SO ORDERED. 
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KATHLEEN A. OVERDEY, C l a i m a n t WCB 86-05492 
K u l o n g o s k i , e t a l . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 28, 1987 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members F e r r i s and L e w i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of R e f e r e e 
P o dnar's o r d e r t h a t : (1) found t h a t the employer had 
m i s c a l c u l a t e d c l a i m a n t ' s r a t e of temporary t o t a l d i s a b i l i t y 
c o mpensation; and ( 2 ) a s s e s s e d a 25 p e r c e n t p e n a l t y and a s s o c i a t e d 
a t t o r n e y fee f o r the a l l e g e d improper c a l c u l a t i o n . The i s s u e s a r e 
the p r o p e r r a t e of c l a i m a n t ' s compensation, p e n a l t i e s and a t t o r n e y 
f e e s . We r e v e r s e . 

C l a i m a n t was h i r e d by the employer as an on c a l l 
r a d i o l o g y c l e r k on November 4, 1985. C l a i m a n t u n d e r s t o o d t h a t she 
would f i r s t be o r i e n t e d to h e r new p o s i t i o n d u r i n g two to t h r e e 
weeks of t r a i n i n g , and t h a t d u r i n g t r a i n i n g she would work 40 
h o u r s p e r week. C l a i m a n t f u r t h e r u n d e r s t o o d t h a t she would work 
i r r e g u l a r h o u r s as an on c a l l employe t h e r e a f t e r . 

C l a i m a n t t e s t i f i e d t h a t she was i n t e r v i e w e d by 
Mr. T o m l i n s o n b e f o r e b e i n g h i r e d , and t h a t she t o l d T omlinson t h a t 
she needed t o work 40 h o u r s per week i n o r d e r to make ends meet. 
C l a i m a n t t e s t i f i e d t h a t a l t h o u g h T o m l i n s o n d i d not p r o m i s e h e r a 
40-hour work week, he i m p l i e d t h a t she c o u l d work up to 40 h o u r s 
per week by working i n the employer's v a r i o u s b r a n c h l o c a t i o n s . 

C l a i m a n t i n j u r e d h e r low back d u r i n g the f i r s t week of 
her o r i e n t a t i o n p e r i o d . The employer's c l a i m s p r o c e s s i n g agent 
c a l c u l a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y c ompensation r a t e 
b a s e d on the employer's e s t i m a t i o n t h a t c l a i m a n t would a v e r a g e 12 
h o u r s p e r week on c a l l , once h e r o r i e n t a t i o n p e r i o d ended. 
Sometime a f t e r c l a i m a n t r e c e i v e d h e r f i r s t payment o f 
c o mpensation, she a l l e g e d t h a t h e r r a t e s h o u l d have been 
c a l c u l a t e d based on a 40-hour work week. A f t e r c l a i m a n t r e q u e s t e d 
a h e a r i n g , the p r o c e s s i n g agent r e c a l c u l a t e d c l a i m a n t ' s 
c ompensation based on a 26-week a v e r a g e of h o u r s worked by 
s i m i l a r l y s i t u a t e d on c a l l r a d i o l o g y c l e r k s . I t u l t i m a t e l y 
a r r i v e d a,t an a v e r a g e of 16.15 h o u r s p e r week. T h e r e a f t e r , 
c l a i m a n t was p a i d a t the newly c a l c u l a t e d r a t e and was g i v e n a 
lump sum payment e q u a l to the p r e v i o u s l y u n d e r p a i d c o m p e n s a t i o n . 
C l a i m a n t renewed h e r r e q u e s t f o r h e a r i n g , c o n t i n u i n g to a l l e g e 
t h a t h e r compensation r a t e s h o u l d be based on a 40-hour work week. 

Ms. I l i c k e n l o o p e r t e s t i f i e d t h a t as the e m p l o y e r ' s s e n i o r 
p e r s o n n e l a s s i s t a n t , she i n i t i a l l y i n t e r v i e w e d c l a i m a n t f o r the on 
c a l l p o s i t i o n . Ms. H i c k e n l o o p e r t e s t i f i e d t h a t she f u l l y 
e x p l a i n e d the on c a l l n a t u r e of the p o s i t i o n to c l a i m a n t and t h a t 
c l a i m a n t u n d e r s t o o d t h a t work h o u r s would be i r r e g u l a r a f t e r the 
o r i e n t a t i o n p e r i o d ended. A f t e r Ms. H i c k e n l o o p e r i n t e r v i e w e d 
c l a i m a n t , she s e n t c l a i m a n t ' s a p p l i c a t i o n to T o m l i n s o n , the 
a s s i s t a n t s u p e r v i s o r of the r a d i o l o g y u n i t . 

T omlinson t e s t i f i e d t h a t upon i n t e r v i e w i n g c l a i m a n t , the 
on c a l l n a t u r e o f the p o s i t i o n was a g a i n e x p l a i n e d . T o m l i n s o n 
r e i t e r a t e d to c l a i m a n t t h a t she c o u l d not e x p e c t to work r e g u l a r 
h o u r s . He mentioned the p o s s i b i l i t y of c l a i m a n t ' s working a t 
o t h e r f a c i l i t i e s o p e r a t e d by the employer, but he made no 
g u a r a n t e e s w i t h r e g a r d to the number of h o u r s c l a i m a n t c o u l d 
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work. Toml i n s o n t e s t i f i e d t h a t even though r a d i o l o g y c l e r k s e n t e r 
employment working 40 h o u r s per week d u r i n g o r i e n t a t i o n , t h e y a r e 
c o n s i d e r e d on c a l l from the o u t s e t b e c a u s e of the u l t i m a t e on c a l l 
n a t u r e of t h e i r j o b s . 

The R e f e r e e found t h a t b e c a u s e c l a i m a n t was " r e g u l a r l y 
a t work f i v e days d u r i n g the week i n which she was i n j u r e d , " h e r 
compensation r a t e s h o u l d be based on h e r d a i l y wage, m u l t i p l i e d by 
f i v e . The R e f e r e e f u r t h e r found: 

"To b a s e the wage upon any o t h e r form of 
a v e r a g e s f o r o t h e r employees i s not 
n e c e s s a r y and works to d i s a d v a n t a g e c l a i m a n t 
and f l i e s i n the f a c e of the r e a l i t y t h a t 
she was r e g u l a r l y employed f i v e days t h a t 
week." (emphasis a d d e d ) . 

ORC 6 5 6 . 2 1 0 ( 2 ) p r o v i d e s t h a t when a worker i s " r e g u l a r l y 
employed" f i v e days a week, the w o r k e r ' s w e e k l y wage i s to be 
a s c e r t a i n e d by m u l t i p l y i n g the d a i l y wage a t the time of the 
i n j u r y by f i v e . OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( a ) p r o v i d e s t h a t the r a t e of 
c o m p e n s a t i o n f o r on c a l l w o r k e r s w i t h " u n s c h e d u l e d , i r r e g u l a r or 
no e a r n i n g s s h a l l be computed on the wages d e t e r m i n e d i n the 
f o l l o w i n g manner: 

"Use a v e r a g e weekly e a r n i n g s f o r p a s t 26 
weeks, i f a v a i l a b l e , u n l e s s p e r i o d s of 
extended gaps e x i s t , then use no l e s s .than 
the l a s t 4 weeks of employment to a r r i v e a t 
a v e r a g e . For w o r k e r s employed l e s s than 4 
weeks use i n t e n t a t time of h i r e a s 
c o n f i r m e d by employer and worker." 

The R e f e r e e a p p a r e n t l y c o n c l u d e d t h a t b e c a u s e c l a i m a n t 
was working e i g h t h o u r s p e r day, f i v e days p e r week a t the time o f 
h e r i n j u r y , h e r compensation r a t e s h o u l d be f r o z e n as of the 
s p e c i f i c time of the i n j u r y , w i t h o u t r e g a r d to h e r r e g u l a r work 
s c h e d u l e t h e r e a f t e r . The R e f e r e e d i d not d i s c u s s t h e a b o v e - c i t e d 
a d m i n i s t r a t i v e r u l e . 

We d i s a g r e e w i t h the R e f e r e e ' s a n a l y s i s and f i n d t h a t 
the a d m i n i s t r a t i v e r u l e c o n t r o l s . T h e r e i s no d i s p u t e t h a t 
c l a i m a n t was h i r e d a s an on c a l l employe whose work h o u r s would be 
i r r e g u l a r a f t e r an i n i t i a l o r i e n t a t i o n p e r i o d . T h e r e i s a l s o no 
d i s p u t e t h a t c l a i m a n t had been employed f o r l e s s than f o u r weeks 
a t the time of h e r i n j u r y . Under OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( a ) , t h e r e f o r e , 
c l a i m a n t ' s c o mpensation r a t e i s to be d e t e r m i n e d by l o o k i n g to the 
i n t e n t of the p a r t i e s a t the time of h i r e . 

We f i n d t h a t the employer's i n t e n t was to employ 
c l a i m a n t f i r s t on a 40-hour work week f o r a l i m i t e d o r i e n t a t i o n 
p e r i o d , and t h e r e a f t e r on a s c h e d u l e l i k e t h a t of o t h e r on c a l l 
employes, i . e . , a p p r o x i m a t e l y 16 h o u r s p e r week. C l a i m a n t ' s 
i n t e n t was to work a s many e x t r a h o u r s as p o s s i b l e . T h e r e i s no 
p e r s u a s i v e e v i d e n c e , however, t h a t she made ar r a n g e m e n t s w i t h the 
employer t o r e g u l a r l y work 40 h o u r s p e r week; she knew h e r h o u r s 
would be i r r e g u l a r . Me f i n d , t h e r e f o r e , t h a t t h e i n t e n t of t he 
p a r t i e s most c l o s e l y r e s e m b l e s t h a t to which the employer 
t e s t i f i e d a t h e a r i n g and t h a t c l a i m a n t ' s " r e g u l a r " employment was, 
i n f a c t , i n t e n d e d t o be i r r e g u l a r . Me a l s o f i n d t h a t the 
e m p l o y e r ' s method of c a l c u l a t i n g c l a i m a n t ' s c o m p e n s a t i o n was 
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r e a s o n a b l e u n d e r t h e c i r c u m s t a n c e s . Gee J e r r y L. J e n n i n g s , 37 Van 
N a t t a 704, 705 ( 1 9 8 5 ) . The R e f e r e e ' s o r d e r s h a l l be r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 15, 1986 i s r e v e r s e d . 

The B e n e f i c i a r i e s o f WCB TP-86011 
WAYNE L. RAGSDALE ( D e c e a s e d ) , C l a i m a n t J a n u a r y 28, 1987 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s T h i r d P a r t y D i s t r i b u t i o n 
L e s t e r H u n t s i n g e r , D e f e n s e A t t o r n e y O r d e r 

C l a i m a n t , T e l i R a g s d a l e , as r e p r e s e n t a t i v e f o r the 
e s t a t e of the a f o r e m e n t i o n e d d e c e a s e d worker, h a s p e t i t i o n e d the 
Board f o r an o r d e r d i s t r i b u t i n g the p r o c e e d s of a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by s e t t l e m e n t of a c i v i l a c t i o n a g a i n s t 
a l l e g e d l y n e g l i g e n t t h i r d p a r t i e s . C l a i m a n t r e q u e s t s t h a t the 
s e t t l e m e n t p r o c e e d s be d i s t r i b u t e d p u r s u a n t to ORS 6 5 6 . 5 9 3 ( 3 ) . 
S p e c i f i c a l l y , c l a i m a n t c o n t e n d s t h a t the S A I F C o r p o r a t i o n , as 
p a y i n g agency, i s not e n t i t l e d to p r o c e e d s from the s e t t l e m e n t 
b e c a u s e the a c t i o n s of i t s i n s u r e d , the Oregon Department o f 
T r a n s p o r t a t i o n (ODOT), were a m a t e r i a l c a u s e of t h e wo r k e r ' s d e a t h . 

The d e c e a s e d , an employee of ODOT, d i e d as a r e s u l t of 
i n j u r i e s s u s t a i n e d when he was run over by a dump t r u c k on a 
c o n s t r u c t i o n s i t e . C l a i m a n t i n i t i a t e d a c i v i l a c t i o n a g a i n s t both 
the m a n u f a c t u r e r and d i s t r i b u t o r of the t r u c k ' s c h a s s i s . The 
m a n u f a c t u r e r / i n s t a l l e r of the dump box and a c c e s s o r i e s was a l s o 
named a s a d e f e n d a n t . The a c t i o n was base d on c l a i m a n t ' s 
c o n t e n t i o n t h a t the dump t r u c k had been s o l d w i t h o u t adequate r e a r 
v i s i o n and w i t h no a u d i b l e back-up a l a r m . 

E a c h of t h e s e s a f e t y d e v i c e s i s r e q u i r e d by the Oregon 
S a f e t y Code. The s a f e t y code p r o v i d e s t h a t equipment w i t h o u t 
adequate r e a r v i s i o n w i l l have an a u d i b l e back-up a l a r m or w i l l be 
backed up u s i n g a ground g u i d e . No ground g u i d e was i n use when 
the a c c i d e n t o c c u r r e d . F o l l o w i n g an i n v e s t i g a t i o n of the 
i n c i d e n t , the A c c i d e n t P r e v e n t i o n D i v i s i o n i s s u e d a c i t a t i o n which 
c l a s s i f i e d the v i o l a t i o n a s " S e r i o u s . " 

A l l of the t h i r d p a r t y d e f e n d a n t s r a i s e d an a f f i r m a t i v e 
d e f e n s e t h a t t h e y were not l i a b l e b e c a u s e ODOT had s p e c i f i e d the 
di m e n s i o n s of the r e a r v i s i o n d e v i c e s and had o r d e r e d the t r u c k 
w i t h o u t an a u d i b l e back-up a l a r m . With S A I F ' s a p p r o v a l , c l a i m a n t 
s e t t l e d the t h i r d p a r t y a c t i o n w i t h a l l d e f e n d a n t s f o r the sum of 
$48,500. 

A c o n f l i c t h a s now a r i s e n b e c a u s e S A I F a s s e r t s i t s 
e n t i t l e m e n t to a s t a t u t o r y d i s t r i b u t i o n of the s e t t l e m e n t p r o c e e d s 
p u r s u a n t to ORS 656.593. S A I F ' s c u r r e n t c l a i m c o s t s amount t o 
$35,745.56, w h i l e i t has r e s e r v e d an a d d i t i o n a l $151,916.44. 
C l a i m a n t m a i n t a i n s t h a t the p r o c e e d s s h o u l d be d i s t r i b u t e d i n a 
" j u s t and p r o p e r " manner p u r s u a n t to ORS 6 5 6 . 5 9 3 ( 3 ) . C o n s i d e r i n g 
ODOT's n e g l i g e n c e , c l a i m a n t a r g u e s t h a t p r e v e n t i n g S A I F from 
s h a r i n g i n the p r o c e e d s would be a j u s t and p r o p e r d i s t r i b u t i o n . 

C l a i m a n t c i t e s s e v e r a l c a s e s from o t h e r j u r i s d i c t i o n s 
w hich s u p p o r t , to one degree or a n o t h e r , the p r o p o s i t i o n t h a t an 
employer or i t s i n s u r e r a r e not e n t i t l e d to p r o c e e d s of the 
s e t t l e m e n t of a t h i r d p a r t y a c t i o n where the empl o y e r ' s n e g l i g e n c e 
c a u s e d the i n j u r y or d e a t h . However, c u r r e n t Oregon law i s 
c o n t r a r y to c l a i m a n t ' s c o n t e n t i o n . 
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C l a i m a n t ' s p r o p o s i t i o n was d i s c u s s e d by the Supreme 
C o u r t i n Boldman v. l i t . Hood C h e m i c a l C o r p o r a t i o n , 288 Or 121, 
129-32 ( 1 9 8 0 ) . I n Boldman, the c o u r t h e l d t h a t an e m p l o y e r ' s 
c u l p a b i l i t y i n the c a u s e of a worker's d e a t h was i r r e l e v a n t f o r 
p u r p o s e s of ORS 656.593. The c o u r t noted t h a t t h e l e g i s l a t u r e had 
made no d i s t i n c t i o n between an employer whose f a u l t c o n t r i b u t e d t o 
the w o r k e r ' s d e a t h or i n j u r y and an employer who was f r e e of 
f a u l t . S e e i n g no j u s t i f i c a t i o n f o r g r a f t i n g onto the s t a t u t e t h i s 
s u b s t a n t i a l e x c e p t i o n , the Supreme C o u r t c o n c l u d e d t h a t ORS 
656.593 g r a n t e d an i n s u r e r ' s l i e n i n e i t h e r s i t u a t i o n . The 
Boldman c o u r t f u r t h e r c o n c l u d e d t h a t the " j u s t and p r o p e r " 
language i n ORS 6 5 6 . 5 9 3 ( 3 ) r e f e r r e d to the r e l a t i o n s h i p between 
the p a y i n g agency and the worker/dependent, and d i d not c o n c e r n 
the employer's c u l p a b i l i t y . 

We f o l l o w e d t h i s l i n e of r e a s o n i n g i n P e t e r R. Warner, 
37 Van N a t t a 419, 420 ( 1 9 8 6 ) . I n Warner, we c o n c l u d e d t h a t the 
s t a t u t e s g o v e r n i n g d i s t r i b u t i o n of the p r o c e e d s of a t h i r d p a r t y 
r e c o v e r y drew no d i s t i n c t i o n between an i n n o c e n t employer and one 
whose a l l e g e d n e g l i g e n c e i s p a r t l y , or even s o l e l y , the c a u s e of a 
w o r k e r ' s i n j u r y . 

F i n d i n g no s i g n i f i c a n t d i s t i n c t i o n between the 
a f o r e m e n t i o n e d c a s e s and the p r e s e n t s i t u a t i o n , we a r e unpersuaded 
by c l a i m a n t ' s c o n t e n t i o n . C o n s e q u e n t l y , h e r p e t i t i o n f o r a 
d i s p o s i t i o n of p r o c e e d s p u r s u a n t to ORS 6 5 6 . 5 9 3 ( 3 ) i s d e n i e d . 

A c c o r d i n g l y , we c o n c l u d e t h a t the p r o c e e d s of c l a i m a n t ' s 
t h i r d p a r t y r e c o v e r y s h a l l be d i s t r i b u t e d a c c o r d i n g t o ORS 
6 5 6 . 5 9 3 ( 1 ) . 

I T I S SO ORDERED. 

DOUGLAS V. TEMPLER, C l a i m a n t WCB 86-07823 
J e r r y G a s t i n e a u , C l a i m a n t ' s A t t o r n e y J a n u a r y 28, 1987 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r Denying Motion t o 

D i s m i s s 
C l a i m a n t has moved to d i s m i s s the S A I F C o r p o r a t i o n ' s 

r e q u e s t f o r Board r e v i e w on the ground t h a t t h e r e q u e s t was 
u n t i m e l y . The 3 0 t h day a f t e r the d a t e of the R e f e r e e ' s o r d e r was 
J a n u a r y 11, 1987, a Sunday. The r e q u e s t was m a i l e d . o n Monday, 
J a n u a r y 12, 1987. The r e q u e s t was t i m e l y . See ORS 174.120; B r e t t 
W. B e r t r a n d , 38 Van N a t t a 1046 ( 1 9 8 6 ) . A c c o r d i n g l y , t h e motion t o 
d i s m i s s i s d e n i e d . 

I T I S SO ORDERED. 

ROBERT MARK, C l a i m a n t Own Motion 85-0561M 
M e r r i l l S c h n e i d e r & A s s o c . , C l a i m a n t ' s A t t o r n e y s J a n u a r y 30, 1987 
L e s t e r H u n t s i n g e r , D e f e n s e A t t o r n e y Own Motion O r d e r of 

D i s m i s s a l 
C l a i m a n t has r e q u e s t e d t h a t the Board e x e r c i s e i t s own 

motion a u t h o r i t y and e i t h e r award him permanent d i s a b i l i t y o r 
r e f e r t h i s m a t t e r f o r h e a r i n g t o c o n s i d e r the i s s u e o f the e x t e n t 
of h i s permanent d i s a b i l i t y r e s u l t i n g from h i s J u l y 14, 1982 
compensable i n j u r y . The A p r i l 8, 1983 D e t e r m i n a t i o n Order t o 
which c l a i m a n t o b j e c t s was not t i m e l y a p p e a l e d and h a s become 
f i n a l by o p e r a t i o n of law. F u r t h e r m o r e , c l a i m a n t ' s a g g r a v a t i o n 
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r i g h t s under ORS 656.273 have not e x p i r e d . C o n s e q u e n t l y , the 
Board l a c k s j u r i s d i c t i o n to c o n s i d e r t h i s m a t t e r under i t s own 
motion a u t h o r i t y . ORS 6 5 6 . 2 7 8 ( 2 ) . A c c o r d i n g l y , c l a i m a n t ' s 
r e q u e s t i s d i s m i s s e d . 

I T I S SO ORDERED. 

JOHN R. PATTERSON, C l a i m a n t 
V e l u r e & B r u c e , C l a i m a n t ' s A t t o r n e y s 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y 

Own M o t i o n 85-0628M 
J a n u a r y 30, 1987 
Second Own M o t i o n on 

R e c o n s i d e r a t i o n 
The Board i s s u e d an Own Motion Order on R e c o n s i d e r a t i o n 

on June 24, 1986 whereby the S A I F C o r p o r a t i o n was d i r e c t e d to pay 
f o r c e r t a i n m e d i c a l b i l l s r e s u l t i n g from c l a i m a n t ' s September 10, 
1964 compensable i n j u r y . C l a i m a n t h a s r e q u e s t e d f u r t h e r 
c o n s i d e r a t i o n of t h a t p o r t i o n of our o r d e r which awarded an 
a t t o r n e y f e e e q u a l to 25 p e r c e n t of t h e a d d i t i o n a l compensation 
g r a n t e d by the o r d e r , not' to exceed $350. 

C l a i m a n t contends t h a t h i s a t t o r n e y f e e s h o u l d not be 
p a i d from h i s award of m e d i c a l e x p e n s e s . R a t h e r , he a s s e r t s t h a t 
h i s f e e s h o u l d be p a i d by S A I F i n a d d i t i o n to h i s compensation. 

P u r s u a n t t c CAR 4 3 8 - 4 7 - 0 7 0 ( 1 ) , i f a p r o c e e d i n g i s 
commenced under ORS 656.278(1) by an i n s u r e r , and compensation 
p r e v i o u s l y awarded i s not reduced or i s i n c r e a s e d , the Board s h a l l 
a l l o w a r e a s o n a b l e a t t o r n e y f e e p a y a b l e by the p a r t y r e q u e s t i n g 
t h e p r o c e e d i n g i n a d d i t i o n to compensation. On t he o t h e r hand, i f 
a p r o c e e d i n g i s i n i t i a t e d on the Board's own motion b e c a u s e of a 
r e q u e s t from a c l a i m a n t and an i n c r e a s e i n compensation i s 
awarded, the Board s h a l l approve f o r c l a i m a n t ' s a t t o r n e y a 
r e a s o n a b l e f ee p a y a b l e out of any i n c r e a s e awarded by the Board. 
CAR 438-47-070(2) . 

An i n s u r e r ' s r e f u s a l to v o l u n t a r i l y pay b e n e f i t s and i t s 
s u b m i s s i o n of the m a t t e r to the Board does not amount t o an 
i n s u r e r ' s r e q u e s t f o r own motion r e l i e f . D e r n i e Kinzman, 35 Van 
N a t t a 739, 1374 ( 1 9 8 3 ) . Where the r e q u e s t f o r r e l i e f stems from 
c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l compensation and not from an 
i n s u r e r ' s r e q u e s t to reduce or d i s a l l o w a p r e v i o u s award, t h e 
a t t o r n e y f ee i s p a y a b l e out o f , and not i n a d d i t i o n , t o t h e 
i n c r e a s e d award. Hinzman, s u p r a . 

Here, S A I F r e f e r r e d to the Board c l a i m a n t ' s r e q u e s t t o 
reopen h i s c l a i m f o r the payment of m e d i c a l b e n e f i t s . A l t h o u g h i t 
opposed c l a i m a n t ' s r e q u e s t , S A I F d i d not r e q u e s t t h a t c l a i m a n t ' s 
p r e v i o u s compensation be reduced or d i s a l l o w e d . Inasmuch a s 
c l a i m a n t h a s p r e v a i l e d on a p o r t i o n of h i s r e q u e s t f o r r e l i e f , he 
i s e n t i t l e d to an a t t o r n e y f e e . However, t h i s f e e i s p a y a b l e out 
of h i s i n c r e a s e d award, not i n a d d i t i o n to h i s co m p e n s a t i o n . See 
OAR 4 3 8 - 4 7 - 0 7 0 ( 2 ) ; Hinzman, s u p r a . 

A c c o r d i n g l y , we g r a n t c l a i m a n t ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n . On r e c o n s i d e r a t i o n , we adhere to our p r i o r o r d e r 
on r e c o n s i d e r a t i o n . 

I T I S SO ORDERED. 
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KAREN J . BATES, C l a i m a n t WCB 85-15422 & 85-15423 
W i l l i a m E. McCann, C l a i m a n t ' s A t t o r n e y F e b r u a r y 5, 1987 
B r i a n L. P o c o c k , D e f e n s e A t t o r n e y O r d e r on Review 
Dan S t e e l h a m m e r , D e f e n s e A t t o r n e y 

Reviewed by Board Members McMurdo and L e w i s . 

A etna C a s u a l t y Co. r e q u e s t s r e v i e w of t h o s e p o r t i o n s of 
R e f e r e e N i c h o l s * o r d e r which: ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a neck and s h o u l d e r c o n d i t i o n ; 
( 2 ) upheld the S A I F C o r p o r a t i o n ' s d e n i a l o f h e r "new i n j u r y " c l a i m 
f o r the a f o r e m e n t i o n e d c o n d i t i o n ; and ( 3 ) awarded c l a i m a n t an 
i n s u r e r - p a i d a t t o r n e y ' s f e e f o r o v e r t u r n i n g A e t n a ' s d e n i a l of 
r e s p o n s i b i l i t y . On r e v i e w , the i s s u e s a r e r e s p o n s i b i l i t y and 
a t t o r n e y f e e s . 

F o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y 
e v i d e n c e , we f i n d t h a t c l a i m a n t ' s subsequent work a c t i v i t i e s w h i l e 
employed by S A I F ' s i n s u r e d d i d not i n d e p e n d e n t l y c o n t r i b u t e t o the 
c a u s a t i o n of h e r d i s a b l i n g c o n d i t i o n , i . e . , to a w o r s e n i n g of the 
u n d e r l y i n g c o n d i t i o n . See K e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 
81 Or App 290 ( 1 9 8 6 ) . R a t h e r , the e v i d e n c e e s t a b l i s h e s t h a t 
c l a i m a n t ' s subsequent work a c t i v i t i e s a g g r a v a t e d h e r c o n t i n u i n g 
problem, r e s u l t i n g i n a p e r i o d of d i s a b i l i t y . See Crowe v. 
Jeld-Wen, 77 Or App 81 ( 1 9 8 5 ) . A c c o r d i n g l y , we a f f i r m t h a t 
p o r t i o n of the R e f e r e e ' s o r d e r which found Aetna r e s p o n s i b l e f o r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

Vie modify t h a t p o r t i o n of the R e f e r e e ' s o r d e r which 
awarded an i n s u r e r - p a i d a t t o r n e y f e e to be p a i d by A e t n a . Vie 
a g r e e t h a t c l a i m a n t i s e n t i t l e d to an i n s u r e r - p a i d f e e . However, 
we f i n d t h a t the f e e s h o u l d be p a i d by S A I F . 

I n i s s u i n g i t s d e n i a l , Aetna contended t h a t c l a i m a n t ' s 
subsequent work a c t i v i t i e s f o r S A I F ' s i n s u r e d were t h e m a t e r i a l 
c o n t r i b u t i n g c a u s e of h e r i n c r e a s e d symptoms and time l o s s . A etna 
d i d not deny the c o m p e n s a b i l i t y of c l a i m a n t ' s c o n d i t i o n . R a t h e r , 
i t was m e r e l y d e n y i n g r e s p o n s i b i l i t y f o r h e r c u r r e n t t r e a t m e n t . 

T h e r e a f t e r , c l a i m a n t f i l e d a "new i n j u r y " c l a i m w i t h 
S A I F ' s i n s u r e d . S A I F d e n i e d the c l a i m , c o n t e n d i n g t h a t t h e r e was 
i n s u f f i c i e n t e v i d e n c e t o j u s t i f y a r e l a t i o n s h i p between c l a i m a n t ' s 
c u r r e n t c o n d i t i o n and h e r work a c t i v i t i e s w i t h S A I F ' s i n s u r e d . I n 
a d d i t i o n , S A I F q u e s t i o n e d whether c l a i m a n t was a s u b j e c t worker 
and whether the c l a i m was t i m e l y f i l e d . Based on t h e s e grounds, 
S A I F d e n i e d not o n l y r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , but a l s o c o m p e n s a b i l i t y . 

A etna r e q u e s t e d d e s i g n a t i o n of a p a y i n g agent p u r s u a n t 
t o ORS 656.307. However, CAIF c o n t i n u e d to a s s e r t t h e t i m e l i n e s s 
d e f e n s e . T h e r e f o r e , no .307 o r d e r was f o r t h c o m i n g . 

The R e f e r e e found S A I F ' s d e n i a l on t i m e l i n e s s grounds 
u n r e a s o n a b l e . S i n c e S A I F had f a i l e d t o a d e q u a t e l y i n v e s t i g a t e t h e 
m a t t e r and b e c a u s e i t s p o s i t i o n had p r e v e n t e d c l a i m a n t from 
r e c e i v i n g compensation, the R e f e r e e c o n c l u d e d t h a t S A I F ' s c o n d u c t 
was u n r e a s o n a b l e . A c c o r d i n g l y , a p e n a l t y and a $400 a t t o r n e y f e e 
were a s s e s s e d a g a i n s t S A I F . F u r t h e r m o r e , f i n d i n g Aetna 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n , the R e f e r e e awarded a $1200 
a t t o r n e y f e e f o r c l a i m a n t ' s a t t o r n e y ' s a s s i s t a n c e i n s e t t i n g a s i d e 
A e t n a ' s d e n i a l . 
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I n a r e s p o n s i b i l i t y c a s e , where the i s s u e of 
c o m p e n s a b i l i t y has been r e s o l v e d , a c l a i m a n t i s g e n e r a l l y 
c o n s i d e r e d a nominal p a r t y . Petshow v. Farm Bureau I n s . Co., 76 
Or App 563, 571 (1985 J; S t a n l e y C. P h i p p s , 38 Van N a t t a 13, 16 
( 1 9 8 6 ) . As such, a c l a i m a n t has not " a c t i v e l y and m e a n i n g f u l l y 
p a r t i c i p a t e ^ ] , " a s t h a t p h r a s e i s used i n OAR 4 3 8 - 4 7 - 0 9 0 ( 1 ) , and 
an a t t o r n e y f e e i s g e n e r a l l y not awarded f o r s e r v i c e s a t t h e 
h e a r i n g l e v e l . P h i p p s , s u p r a . However, where a n c i l l a r y i s s u e s 
pose a t h r e a t t o a c l a i m a n t ' s e n t i t l e m e n t t o compensation, an 
a t t o r n e y f e e award i s a p p r o p r i a t e . See, e.g., Nat. Farm I n s . v. 
S c o f i e l d , 56 Or App 130 ( 1 9 8 2 ) ; J e r r y W. Wine, 38 Van N a t t a 470 
( 1 9 8 6 ) . 

- S A I F ' s d e n i a l p r e v e n t e d the i s s u a n c e o f a .307 o r d e r . 
Thus, r e s p o n s i b i l i t y was not the s o l e i s s u e a t h e a r i n g . Moreover, 
S A I F ' s d e n i a l c l e a r l y t h r e a t e n e d c l a i m a n t ' s a b i l i t y t o u l t i m a t e l y 
o b t a i n c o m p e n s a t i o n U n d e r t h e s e c i r c u m s t a n c e s , c l a i m a n t i s not 
c o n s i d e r e d a nominal p a r t y and has " a c t i v e l y and m e a n i n g f u l l y 
p a r t i c i p a t e [ d ] . " C o n s e q u e n t l y , she i s e n t i t l e d , t o an i n s u r e r - p a i d 
a t t o r n e y ' s f e e f o r s e r v i c e s a t the h e a r i n g l e v e l . See ORS 
6 5 6 . 3 8 6 ( 1 ) . 

P u r s u a n t to ORS 6 5 6 . 3 8 6 ( 1 ) , i n a l l c a s e s i n v o l v i n g 
a c c i d e n t a l i n j u r i e s where a c l a i m a n t f i n a l l y p r e v a i l s from an 
o r d e r or d e c i s i o n d e n y i n g the c l a i m f o r compensation, a r e a s o n a b l e 
a t t o r n e y f e e s h a l l be a l l o w e d . The a t t o r n e y f e e s f o r t h i s s e c t i o n 
s h a l l be p a i d by the i n s u r e r or s e l f - i n s u r e d employer. i_d. Where 
a c l a i m a n t overcomes an i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y , even 
though a n o t h e r i n s u r e r i s found r e s p o n s i b l e f o r compensation, the 
i n s u r e r t h a t d e n i e d c o m p e n s a b i l i t y i s r e s p o n s i b l e f o r c l a i m a n t ' s 
a t t o r n e y f e e . See Ronald J . B r o u s s a r d , 38 Van N a t t a 59, 61 
( 1 9 8 6 ) , a f f ' d mem. Western E m p l o y e r s I n s u r a n c e v. B r o u s s a r d , 82 Or 
App 550 ( 1 9 8 6 ) . 

We a g r e e t h a t Aetna i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c o m p e n s a t i o n . Y e t , Aetna o n l y d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . I t was S A I F ' s d e n i a l of 
c o m p e n s a b i l i t y which prompted c l a i m a n t ' s a c t i v e and m e a n i n g f u l 
p a r t i c i p a t i o n a t the h e a r i n g . Under t h e s e c i r c u m s t a n c e s and i n 
r e l i a n c e upon B r o u s s a r d , we f i n d t h a t S A I F s h o u l d be r e s p o n s i b l e 
f o r t h e a t t o r n e y f e e award. 

A l t h o u g h c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d 
a t t o r n e y ' s f e e to be p a i d by S A I F , we c o n s i d e r a $1200 award t o be 
e x c e s s i v e . A c c o r d i n g l y , we modify the R e f e r e e ' s award of a t t o r n e y 
f e e s . 

A t t o r n e y f e e awards a r e based on e f f o r t s expended and 
r e s u l t s o b t a i n e d . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . I n d e t e r m i n i n g the 
r e a s o n a b l e n e s s of a t t o r n e y f e e s , s e v e r a l f a c t o r s must be 
c o n s i d e r e d . T h e s e f a c t o r s i n c l u d e : ( 1 ) the time devoted t o the 
c a s e ; ( 2 ) the c o m p l e x i t y of the i s s u e s p r e s e n t e d ; ( 3 ) the v a l u e of 
the i n t e r e s t i n v o l v e d ; ( 4 ) the s k i l l and s t a n d i n g of c o u n s e l ; ( 5 ) 
the n a t u r e of the p r o c e e d i n g s ; and ( 6 ) the r e s u l t s s e c u r e d . 
B a r b a r a A. Wheeler, 37 Van N a t t a 122, 123 ( 1 9 8 5 ) . 

I n r e a c h i n g our c o n c l u s i o n r e g a r d i n g the r e a s o n a b l e n e s s 
of c l a i m a n t ' s a t t o r n e y f e e , we a r e m i n d f u l t h a t she h a s a l r e a d y 
been awarded a $400 a t t o r n e y f e e f o r S A I F ' s u n r e a s o n a b l e c o n d u c t 
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i n r e l y i n g upon i t s t i m e l i n e s s d e f e n s e . A f t e r c o n s i d e r i n g t h e 
e f f o r t s expended and the r e s u l t s o b t a i n e d i n c l a i m a n t ' s 
o v e r t u r n i n g S A I F ' s d e n i a l of c o m p e n s a b i l i t y , we c o n c l u d e t h a t an 
a t t o r n e y ' s f e e of $600 i s a r e a s o n a b l e award f o r s e r v i c e s r e n d e r e d 
a t the h e a r i n g l e v e l . 

Inasmuch as c l a i m a n t ' s e n t i t l e m e n t t o com p e n s a t i o n was 
not a t i s s u e on Board r e v i e w , no a t t o r n e y f e e i s awarded. Wayne 
A. Hawke 3? Van N a t t a 31 ( J a n u a r y 23, 1 9 8 7 ) , P h i p p s , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 16, 1986 i s a f f i r m e d , 
m o d i f i e d , and r e v e r s e d . The S A I F C o r p o r a t i o n ' s d e n i a l i s s e t 
a s i d e i n s o f a r a s i t d e n i e s or p u r p o r t s t o deny t h e c o m p e n s a b i l i t y 
of c l a i m a n t ' s neck and s h o u l d e r c o n d i t i o n . The remainder o f 
S A I F ' s d e n i a l i s u p h e l d . I n l i e u of the R e f e r e e ' s $1200 a t t o r n e y 
f e e award to be p a i d by Aetna C a s u a l t y Co., c l a i m a n t ' s a t t o r n e y i s 
awarded $600 f o r s e r v i c e s a t t h e h e a r i n g c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e . T h i s a t t o r n e y f e e award s h a l l be p a i d by 
the S A I F C o r p o r a t i o n . The remainder of the R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

CLINTON P. JOHNSON, C l a i m a n t 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s 
D a v i d H o m e , D e f e n s e A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

WCB 85-06431, 85-07389, 
85-09383 & 85-09384 

F e b r u a r y 5, 1987 
Second O r d e r on R e c o n s i d e r a t i o n 

The i n s u r e r h a s r e q u e s t e d r e c o n s i d e r a t i o n of t h e Board's 
Order on Review d a t e d December 17, 1986. The i n s u r e r ' s r e q u e s t , 
postmarked J a n u a r y 22, 1987, was r e c e i v e d J a n u a r y 23, 1987. 

P u r s u a n t to ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r the d a t e of m a i l i n g of c o p i e s of s u c h 
o r d e r , one of the p a r t i e s a p p e a l s to the C o u r t of A p p e a l s f o r 
j u d i c i a l r e v i e w . The time w i t h i n which to a p p e a l an o r d e r 
c o n t i n u e s t o run, u n l e s s t h e o r d e r h a s been a b a t e d , s t a y e d , or 
" r e p u b l i s h e d . " See I n t e r n a t i o n a l Paper Cc. v. Wright, 80 Or App 
444 ( 1 9 8 6 ) . 

Inasmuch as the Board's o r d e r i s s u e d December 17, 1986 
and s i n c e the o r d e r h a s n e i t h e r been a p p e a l e d , a b a t e d , s t a y e d , or 
" r e p u b l i s h e d , " i t became f i n a l by o p e r a t i o n of law on J a n u a r y 16, 
1987. C o n s e q u e n t l y , t h e Board l a c k s j u r i s d i c t i o n to c o n s i d e r t h e 
i n s u r e r ' s r e q u e s t . 

I T I S SO ORDERED. 

DELBERT D. KLIEVER, C l a i m a n t Own M o t i o n 86-0004M 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 5, 1987 
D a v i d 0. H o m e , D e f e n s e A t t o r n e y Own M o t i o n D e t e r m i n a t i o n 

R e s c i n d e d 
C l a i m a n t h a s r e q u e s t e d r e c o n s i d e r a t i o n of our o r d e r 

d a t e d J a n u a r y 6, 1986 t h a t c l o s e d h i s A p r i l 17, 1974 i n j u r y c l a i m 
w i t h o u t awarding c o mpensation. C l a i m a n t contends t h a t we l a c k e d 
j u r i s d i c t i o n to c o n s i d e r t h i s m a t t e r . On r e c o n s i d e r a t i o n , we 
a g r e e . 
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T h i s c l a i m was i n i t i a l l y c l o s e d by a September 23, 1976 
D e t e r m i n a t i o n O r d e r . The c l a i m was s u b s e q u e n t l y reopened and 
c l o s e d by a June 29, 1979 D e t e r m i n a t i o n Order. C l a i m a n t ' s t i m e l y 
r e q u e s t f o r h e a r i n g from t h i s D e t e r m i n a t i o n Order c u r r e n t l y 
r e m a i n s p e n d i n g b e f o r e the H e a r i n g s D i v i s i o n . (WCB Case No. 
7 9 - 0 6 4 0 3 ) . The i n s u r e r c oncedes t h a t c l a i m a n t i s e n t i t l e d t o a 
h e a r i n g c o n c e r n i n g the 1979 D e t e r m i n a t i o n Order. 

Inasmuch a s the a f o r e m e n t i o n e d D e t e r m i n a t i o n Order was 
t i m e l y a p p e a l e d and s i n c e c l a i m a n t ' s r e q u e s t f o r h e a r i n g from t h a t 
o r d e r h a s not y e t been h e a r d , we c o n c l u d e t h a t we l a c k 
j u r i s d i c t i o n to e x e r c i s e our own motion a u t h o r i t y . The i s s u e s 
r a i s e d i n t h i s own motion r e q u e s t w i l l be c o n s i d e r e d when 
c l a i m a n t ' s p e n d i n g h e a r i n g i s h e l d . A c c o r d i n g l y , our J a n u a r y 6, 
1986 Own Motion D e t e r m i n a t i o n i s r e s c i n d e d and t h i s m a t t e r i s 
d i smi s s e d . 

I T I S SO ORDERED. 

JUDITH A. KNISKERN, C l a i m a n t WCB 84-03141 & 84-04311 
Duncan, L u s k & S t r o c k , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 5, 1987 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 
C l i f f , S n a r s k i s & Y a g e r , D e f e n s e A t t o r n e y s 

Reviewed by Board Members L e w i s and McMurdo. 

I n d u s t r i a l I n d e m n i t y Company r e q u e s t s r e v i e w o f R e f e r e e 
F i n k ' s o r d e r t h a t : ( 1 ) found i t , r a t h e r than R o y a l I n s u r a n c e 
Company/ r e s p o n s i b l e f o r c l a i m a n t ' s de Q u e r v a i n ' s d i s e a s e , c a r p a l 
t u n n e l syndrome and t h o r a c i c o u t l e t syndrome; ( 2 ) awarded 
c l a i m a n t ' s a t t o r n e y an i n s u r e r p a i d a t t o r n e y f e e of $3,000; and 
( 3 ) awarded c l a i m a n t a 25 p e r c e n t p e n a l t y and h i s a t t o r n e y a f e e 
of $250 f o r a p r o c e d u r a l l y improper d e n i a l . The i s s u e s a r e 
r e s p o n s i b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t he R e f e r e e 
w i t h t h e e x c e p t i o n of t h a t p o r t i o n of the o r d e r t h a t awarded 
c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d a t t o r n e y f e e o f $3,000 f o r 
s e r v i c e s p r i o r to and a t the h e a r i n g . The r e s p o n s i b i l i t y i s s u e i n 
t h i s c a s e was a c t i v e l y l i t i g a t e d by the i n s u r e r s under an o r d e r 
i s s u e d p u r s u a n t t o CRS 656.307. C l a i m a n t ' s a t t o r n e y i s not 
e n t i t l e d to an i n s u r e r - p a i d a t t o r n e y f e e under t h e s e 
c i r c u m s t a n c e s . Petshow v. Farm Bureau I n s u r a n c e Co., 76 Or App 
563, 571 ( 1 9 8 5 ) , ~ r e v den 300 Or 722 ( 1 9 8 6 ) ; S t a n l e y C. P h i p p s , 38 
Van N a t t a 13, 15-16 ( 1 9 8 6 ) . We c o n c l u d e , however, t h a t c l a i m a n t ' s 
a t t o r n e y was i n s t r u m e n t a l i n s e c u r i n g t h e i s s u a n c e of t he .307 
o r d e r and t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e out o f 
c l a i m a n t ' s compensation f o r s e r v i c e s r e n d e r e d p r i o r t o h e a r i n g . 
Mark L . Queener, 38 Van N a t t a 882 ( 1 9 8 6 ) . We c o n c l u d e t h a t a f e e 
of $1,000 i s a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r dated A p r i l 21, 1986 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t he o r d e r t h a t awarded 
c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d a t t o r n e y f e e o f $3,000 i s 
m o d i f i e d . C l a i m a n t ' s a t t o r n e y i s awarded a f e e of $1,000 t o be 
p a i d from c l a i m a n t ' s c o m pensation. The remainder o f t he o r d e r i s 
a f f i r m e d . 
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STAN M. MONTGOMERY, C l a i m a n t WCB 85-08 5 4 1 
M a l a g o n & Moore, C l a i m a n t ' s A t t o r n e y s F e b r u a r y 5, 1987 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Board Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w of t h a t p o r t i o n of R e f e r e e 
Q u i l l i n a n ' s o r d e r which a f f i r m e d a J u l y 12, 1985 D e t e r m i n a t i o n 
Order i n s o f a r a s i t d e c l i n e d t o award u n s c h e d u l e d permanent 
d i s a b i l i t y f o r a back i n j u r y . On r e v i e w , c l a i m a n t c o n t e n d s t h a t 
he i s e n t i t l e d to an u n s c h e d u l e d permanent d i s a b i l i t y award. 

F o l l o w i n g our de novo r e v i e w of the m e d i c a l and l a y 
e v i d e n c e , we a r e not p e r s u a d e d t h a t c l a i m a n t h a s s u f f e r e d a 
permanent l o s s o f e a r n i n g c a p a c i t y a s a r e s u l t o f h i s compensable 
back i n j u r y . See ORS.656.214(5). C o n s e q u e n t l y , we a f f i r m t h e 
o r d e r of the R e f e r e e . 

I n c o n d u c t i n g our r e v i e w , the i n s u r e r ' s u n t i m e l y f i l e d 
r e s p o n d e n t ' s b r i e f was not c o n s i d e r e d . OAR 438-11-015 ( 2 ) , ( 3 ) ; 
438-11-035 ( 1 M b ) . (Temporary r u l e , e f f e c t i v e November 1, 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 9, 1986 i s a f f i r m e d . 

NANCY A. ROTH, C l a i m a n t WCB 86-00720 
B i s c h o f f & S t r o o b a n d , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 5, 1987 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The s e l f - i n s u r e d employer h a s r e q u e s t e d r e v i e w of 
R e f e r e e Myers' I n t e r i m Order t h a t withdrew a p r i o r Order o f 
D i s m i s s a l , t h e r e b y r e i n s t a t i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g . We 
have r e v i e w e d t h e r e q u e s t f o r r e v i e w on our own motion t o 
de t e r m i n e whether the R e f e r e e ' s o r d e r i s r e v i e w a b l e . Zeno T. 
I d z e r d a , 38 Van N a t t a 428 ( 1 9 8 6 ) . 

A R e f e r e e ' s o r d e r t h a t d e n i e s a r e q u e s t t o d i s m i s s a 
r e q u e s t f o r h e a r i n g i s not a r e v i e w a b l e o r d e r . James D. Whitney, 
38 Van N a t t a 628 ( 1 9 8 6 ) ; P a u l W. Bryan ( D e c ' d ) , 37 Van N a t t a 1431 
( 1 9 8 5 ) . 

A c c o r d i n g l y , the r e q u e s t f o r r e v i e w i s d i s m i s s e d . T h i s 
c a s e i s remanded t o the H e a r i n g s D i v i s i o n f o r f u r t h e r p r o c e s s i n g . 

I T I S SO ORDERED. 

MICHAEL J . THOMAS, C l a i m a n t WCB 84-10897 
Malagon & Moore, C l a i m a n t ' s A t t o r n e y s F e b r u a r y 5, 1987 
B r i a n L. Po c o c k , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Board Members McMurdo and L e w i s . 

The i n s u r e r r e q u e s t s r e v i e w of R e f e r e e B a k e r ' s o r d e r 
w hich: ( 1 ) a s s e s s e d p e n a l t i e s and accompanying a t t o r n e y f e e s f o r 
i t s f a i l u r e t o t i m e l y pay " i n t e r i m compensation" a s d i r e c t e d by a 
p r i o r R e f e r e e ' s o r d e r ; and ( 2 ) d e c l i n e d to a u t h o r i z e r e c o v e r y o f 
the " i n t e r i m compensation," a s w e l l as a p r e m a t u r e l y p a i d p e n a l t y , 
and a t t o r n e y f e e . On r e v i e w , t h e i n s u r e r contends t h a t i t s 
c o n duct was not u n r e a s o n a b l e and t h a t i t s h o u l d be e n t i t l e d t o 
r e c o v e r the a f o r e m e n t i o n e d payments. 
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We r e v e r s e t h a t p o r t i o n of the R e f e r e e ' s o r d e r which 
a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s . 

I n J a n u a r y 1984 c l a i m a n t f i l e d a c l a i m , c o n t e n d i n g t h a t 
h i s work exposure to s o l v e n t s had c a u s e d h i s h e m a t u r i a c o n d i t i o n . 
The i n s u r e r ' s d e n i a l was a p p e a l e d . A f t e r a June 1984 h e a r i n g , a 
p r i o r R e f e r e e upheld the d e n i a l . However, r e l y i n g on then 
p r e v a i l i n g law, Bono v. S A I F , 66 Or App 138 ( 1 9 8 3 ) , the p r i o r 
R e f e r e e awarded i n t e r i m compensation, p e n a l t i e s , and accompanying 
a t t o r n e y f e e s . The i n s u r e r s u b s e q u e n t l y r e q u e s t e d Board r e v i e w . 

I n October 1984 c l a i m a n t r e q u e s t e d a n o t h e r h e a r i n g , 
c o n t e n d i n g t h a t the i n s u r e r had f a i l e d t o t i m e l y comply w i t h the 
p r i o r R e f e r e e ' s o r d e r . The day a f t e r the f i l i n g o f c l a i m a n t ' s 
r e q u e s t , the i n s u r e r p a i d not o n l y the i n t e r i m c o mpensation, but 
a l s o the p e n a l t y and accompanying a t t o r n e y f e e . 

I n March 1985 the Board r e v e r s e d the p r i o r R e f e r e e ' s 
o r d e r . M i c h a e l J . Thomas, 37 Van N a t t a 252 ( 1 9 8 5 ) . R e l y i n g on 
the Supreme C o u r t ' s d e c i s i o n i n Bono v. S A I F , 298 Or 410 ( 1 9 8 4 ) , 
the Board found t h a t c l a i m a n t had not l e f t work a s a r e s u l t of the 
c o n d i t i o n f o r which he had f i l e d h i s c l a i m . T h e r e f o r e , he was not 
e n t i t l e d to i n t e r i m compensation, p e n a l t i e s , or a t t o r n e y f e e s . 

T h e r e a f t e r , c l a i m a n t ' s subsequent h e a r i n g r e q u e s t was 
h e a r d by R e f e r e e B a k e r . The i n s u r e r ' s f a i l u r e to t i m e l y pay the 
" i n t e r i m compensation" a s o r d e r e d by the p r i o r R e f e r e e was found 
u n r e a s o n a b l e . A c c o r d i n g l y , a p e n a l t y and accompanying a t t o r n e y 
f e e Were a s s e s s e d . I n a d d i t i o n , R e f e r e e Baker found no a u t h o r i t y 
f o r d i r e c t i n g the r e c o v e r y of the " i n t e r i m c o m p e n s a t i o n " o r the 
i n s u r e r ' s p r e m a t u r e l y p a i d p e n a l t y and a t t o r n e y f e e . 
C o n s e q u e n t l y , the i n s u r e r ' s r e q u e s t f o r r e c o v e r y of t h e s e payments 
was d e n i e d . 

Subsequent t o the R e f e r e e ' s d e c i s i o n , t h e Board i s s u e d 
i t s o r d e r i n T e r r y L . Hunter, 38 Van N a t t a 134 ( 1 9 8 6 ) . I n Hunter, 
we c o n c l u d e d t h a t the " i n t e r i m compensation" o r d e r e d by a 
R e f e r e e ' s o r d e r was p a y a b l e s o l e l y by v i r t u e o f the C o u r t of 
A p p e a l s ' i n t e r p r e t a t i o n of ORS 656.262(4) r e g a r d l e s s of c l a i m a n t ' s 
work s t a t u s . Thus, t h e s e payments were not temporary t o t a l 
d i s a b i l i t y compensation due under ORS 656.210. S i n c e the Supreme 
C o u r t ' s d e c i s i o n i n Bono v. S A I F , s u p r a . , had t e r m i n a t e d t h e 
e x i s t e n c e of such compensation, we r e a s o n e d t h a t t h i s was not the 
type of compensation t h a t must be p a i d under ORS 6 5 6 . 3 1 3 ( 4 ) 
p e n d i n g f u r t h e r r e v i e w . C o n s e q u e n t l y , we h e l d t h a t t h e i n s u r e r 
was j u s t i f i e d i n r e f u s i n g to pay t h i s compensation p e n d i n g r e v i e w 
o f a R e f e r e e ' s o r d e r . 

Here, as i n Hunter, the i n t e r i m compensation o r d e r e d 
p a i d by the p r i o r R e f e r e e ' s o r d e r was based on the C o u r t o f 
A p p e a l s ' i n t e r p r e t a t i o n of ORS 6 5 6 . 2 6 2 ( 4 ) . As such, t h i s i n t e r i m 
c ompensation was not temporary d i s a b i l i t y c ompensation due under 
ORS 656.210 and was not r e q u i r e d to be p a i d pending f u r t h e r r e v i e w 
p u r s u a n t to ORS 6 5 6 . 3 1 3 ( 4 ) . S i n c e t h i s compensation need not have 
been p a i d pending r e v i e w , we c o n c l u d e t h a t t h e i n s u r e r ' s payment 
of t h i s c ompensation d u r i n g a p p e a l of the p r i o r R e f e r e e ' s o r d e r 
was n e i t h e r l a t e nor u n r e a s o n a b l e . A c c o r d i n g l y , a p e n a l t y and 
accompanying a t t o r n e y f e e were not j u s t i f i e d . 

We a f f i r m t h a t p o r t i o n of the R e f e r e e ' s o r d e r which 
d e c l i n e d the i n s u r e r ' s r e q u e s t to r e c o v e r the " i n t e r i m 
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c o m p e n s a t i o n " payments, as w e l l as the p r e m a t u r e l y p a i d p e n a l t i e s 
and a t t o r n e y f e e s . The i n s u r e r h a s c i t e d no a u t h o r i t y , and we 
have found none, which empowers us to d i r e c t the immediate 
r e c o v e r y of t h e s e payments. The o n l y avenue f o r r e c o v e r y would 
appear to be through o b t a i n i n g p e r m i s s i o n f o r a f u t u r e o f f s e t . 
See F o r n e y v. W estern S t a t e s Plywood Co., 66 Or App 155, 159 
( 1 9 8 3 ) , a f f ' d 297 Or 628 ( 1 9 8 4 ) . However, inasmuch a s the c l a i m 
has been found noncompensable, t h e r e w i l l be no f u t u r e permanent 
d i s a b i l i t y awards a g a i n s t which t h e s e a l l e g e d overpayments c o u l d 
be o f f s e t . Thus, f u r t h e r d i s c u s s i o n of t h i s i s s u e would be of no 
b e n e f i t s i n c e we would be engaging i n a p u r e l y academic e x e r c i s e . 

A l t h o u g h c l a i m a n t h a s t e c h n i c a l l y p r e v a i l e d on t h i s 
" r e c o v e r y " i s s u e , he i s not e n t i t l e d to an i n s u r e r - p a i d a t t o r n e y 
f e e . VJe r e a c h t h i s c o n c l u s i o n b e c a u s e the amounts t h a t the 
i n s u r e r sought to r e c o v e r a r e not "compensation" f o r p u r p o s e s of 
ORS 6 5 6 . 3 8 2 ( 2 ) . See S a x t o n v. S A I F , 80 Or App 631 ( 1 9 8 6 ) ; Hunter, 
s u p r a . C o n s e q u e n t l y we have not found t h a t compensation awarded 
t o c l a i m a n t s h o u l d not be d i s a l l o w e d or r e d u c e d . See ORS 
6 5 6 . 3 8 2 ( 2 ) . 

F i n a l l y , we d e c l i n e c l a i m a n t ' s r e q u e s t to a s s e s s a 
p e n a l t y p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 3 ) . T h i s s t a t u t e o n l y a p p l i e s 
where a R e f e r e e f i n d s t h a t an i n s u r e r ' s r e q u e s t f o r h e a r i n g i s 
i n i t i a t e d f o r the p u r p o s e of d e l a y , a n o t h e r v e x a t i o u s r e a s o n , or 
w i t h o u t r e a s o n a b l e ground. Inasmuch a s c l a i m a n t r e q u e s t e d the 
h e a r i n g and d i d not r a i s e t h i s i s s u e a t t h a t time, the s t a t u t e i s 
i n a p p l i c a b l e . I n any e v e n t , c o n s i d e r i n g the c o m p l e x i t y of t h i s 
p r o c e d u r a l m a t t e r and our u l t i m a t e c o n c l u s i o n , we would not f i n d 
the i n s u r e r ' s a p p e a l w i t h o u t m e r i t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1985 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n which a s s e s s e d a p e n a l t y 
and a t t o r n e y f e e s i s r e v e r s e d . The remainder of the R e f e r e e ' s 
o r d e r i s a f f i r m e d . 

RICHARD L. WINE, C l a i m a n t Own M o t i o n 85-0548M 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y F e b r u a r y 5, 1987 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y Second Own M o t i o n D e t e r 

m i n a t i o n on R e c o n s i d e r a t i o n 
The Board i s s u e d an Own Motion D e t e r m i n a t i o n on 

R e c o n s i d e r a t i o n on September 24, 1986 whereby c l a i m a n t was g r a n t e d 
an i n c r e a s e d award e q u a l t o 48 d e g r e e s f o r 15 p e r c e n t u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y to h i s low back. C l a i m a n t has a s k e d the 
Board t o award p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e f o r an 
a l l e g e d u n r e a s o n a b l e d e l a y i n payment of compensation on the p a r t 
o f S A I F C o r p o r a t i o n . 

C l a i m a n t h a s i n d i c a t e d t h a t the permanent p a r t i a l 
d i s a b i l i t y payment due on October 24, 1986 was not made u n t i l 
O ctober 31, 1986, one week l a t e r . Compensation f o r permanent 
p a r t i a l d i s a b i l i t y o r d e r e d p a i d by a l i t i g a t i o n o r d e r i s due 
w i t h i n 30 days from the d a t e of the o r d e r . OAR 436-60-150 
( 5 ) ( b ) . S A I F C o r p o r a t i o n h a s o f f e r e d no e x p l a n a t i o n f o r t h e d e l a y 
i n payment of b e n e f i t s . We c o n c l u d e t h a t a p e n a l t y i s w a r r a n t e d . 

S A I F C o r p o r a t i o n i s o r d e r e d to pay to c l a i m a n t a p e n a l t y 
o f 25 p e r c e n t of the permanent p a r t i a l d i s a b i l i t y c ompensation due 
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a s a r e s u l t of the Board's September 24, 1986 o r d e r . C l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e o f $150 to be p a i d 
by S A I F i n a d d i t i o n t o compensation and the p e n a l t y . 

I T I S SO ORDERED. 

BRUCE A. MARSH, C l a i m a n t WCB 83-08985 
Bloom, Marandas & S l y , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 9, 1987 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Review 

Reviewed by Bo a r d Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Thye's o r d e r t h a t : ( 1 ) d e t e r m i n e d t h a t h i s c l a i m f o r a head 
i n j u r y was n o t p r e m a t u r e l y c l o s e d ; ( 2 ) c o n c l u d e d t h a t he had n o t 
s u f f e r e d an a g g r a v a t i o n ; ( 3 ) d e c l i n e d t o award t e m p o r a r y 
d i s a b i l i t y f r o m J a n u a r y 25, 1982 t h r o u g h J u l y 19, 1983 o r a f t e r 
A u g u s t 9, 1983; and ( 4 ) c o n c l u d e d t h a t he l a c k e d j u r i s d i c t i o n t o 
r a t e c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . S h o u l d we 
c o n c l u d e t h a t t h e R e f e r e e was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e 
a p p e a l f r o m t h e D e t e r m i n a t i o n O r d e r , c l a i m a n t r e q u e s t s t h a t we 
e x e r c i s e o u r Own M o t i o n a u t h o r i t y t o g r a n t r e l i e f , . The i s s u e s a r e 
p r e m a t u r e c l a i m c l o s u r e , a g g r a v a t i o n , t e m p o r a r y d i s a b i l i t y , 
j u r i s d i c t i o n and e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t s u f f e r e d a compensable i n j u r y i n December, 
1976, a f t e r f a l l i n g and s t r i k i n g h i s head on a c o n c r e t e w a l l . A t 
t h a t t i m e , c l a i m a n t was w o r k i n g f r a m i n g h o u s e s . He s u f f e r e d a 
c o n c u s s i o n and p o s t - t r a u m a n t i c c e p h a l g i a . The c l a i m was c l o s e d by 
a December 1977 D e t e r m i n a t i o n O r d e r t h a t a warded no p e r m a n e n t 
d i s a b i l i t y . 

I n F e b r u a r y 1981 c l a i m a n t d e v e l o p e d a p o s t - t r a u m a t i c 
s e i z u r e d i s o r d e r r e l a t e d t o h i s 1976 i n j u r y . He s u f f e r e d f r o m 
b o t h g r a n d mal and t e m p o r a l l o b e s e i z u r e s and was d i a g n o s e d as 
h a v i n g a m o d e r a t e l y s e v e r e h y d r o c e p h a l u s . By J a n u a r y 1982 
c l a i m a n t ' s s e i z u r e s and r e l a t e d headaches had been c o n t r o l l e d 
t h r o u g h t h e use o f a m e d i c a t i o n c a l l e d T e g r e t o l . H i s c o n d i t i o n 
was p e r m a n e n t and he was n o t t o r e t u r n t o o c c u p a t i o n s i n v o l v i n g 
h e i g h t s o r d a n g e r o u s m a c h i n e r y . Dr. R e i m e r , a n e u r o l o g i s t , 
e s t i m a t e d p e r m a n e n t i m p a i r m e n t a t 15 p e r c e n t , n o t i n g t h a t c l a i m a n t 
c o u l d have d i f f i c u l t i e s i n t h e j o b m a r k e t d e p e n d i n g on how w e l l 
h i s s e i z u r e s c o u l d be c o n t r o l l e d . I n F e b r u a r y 1982, c l a i m a n t 
c o m p l a i n e d o f one t o t h r e e s m a l l s e i z u r e s p e r m o n t h , a c c o m p a n i e d 
by h e a d a c h e s , some v i s i o n d i s t o r t i o n and s l o w e d s p e e c h . A 
F e b r u a r y 1982 D e t e r m i n a t i o n Order awarded c l a i m a n t 20 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

I n J u l y 1982 c l a i m a n t was e n r o l l e d i n an a u t h o r i z e d 
t r a i n i n g p r o g r a m t o be a M e c h a n i c a l E n g i n e e r i n g T e c h n i c i a n . By 
A p r i l 1983 t h e p r o g r a m was t e r m i n a t e d due t o c l a i m a n t ' s p o o r 
p e r f o r m a n c e . C l a i m a n t f e l t t h a t h i s p o o r p e r f o r m a n c e was r e l a t e d 
t o r e d u c e d memory r e t e n t i o n . As a r e s u l t , Dr Reimer r e f e r r e d 
c l a i m a n t f o r e v a l u a t i o n by a c l i n i c a l p s y c h o l o g i s t , Dr. Dewey. 
Dr. Dewey p e r f o r m e d numerous t e s t s and n o t e d t h a t c l a i m a n t 
d e m o n s t r a t e d r e d u c e d IQ s c o r e s compared t o t e s t s p e r f o r m e d i n 1982 
a t t h e C a l l a h a n C e n t e r . However, Dr. Dewey was u n a b l e t o 
c o r r e l a t e t h e r e d u c t i o n d i r e c t l y t o c l a i m a n t ' s i n j u r y . C l a i m a n t 
a l s o s c o r e d p o o r l y i n t h e memory p o r t i o n o f t h e t e s t and Dr. Dewey 
c o n c l u d e d t h a t t h i s was a r e s u l t o f f r o n t a l l o b e i m p a i r m e n t . 
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Dr. Dewey recomended t h a t c l a i m a n t ' s s c h o o l l o a d be r e d u c e d t o 
accommodate h i s i n a b i l i t y t o a b s o r b new i n f o r m a t i o n and a l l o w f o r 
t h e r e a d i n g and r e r e a d i n g o f m a t e r i a l . Dr. Reimer a l s o 
recommended t h a t c l a i m a n t ' s s c h o o l l o a d be r e d u c e d . 

I n A p r i l 1983 c l a i m a n t ' s a u t h o r i z e d t r a i n i n g p r o g r a m was 
t e r m i n a t e d f o r t h e d e v e l o p m e n t o f a new p r o g r a m . A D e t e r m i n a t i o n 
O r d e r was i s s u e d on A u g u s t 9, 1983 t h a t a warded c l a i m a n t no 
a d d i t i o n a l p e r m a n e n t d i s a b i l i t y . C l a i m a n t t i m e l y a p p e a l e d f r o m 
t h i s D e t e r m i n a t i o n O r d e r . A second a u t h o r i z e d t r a i n i n g p r o g r a m 
was s t a r t e d i n O c t o b e r 1983 t o t r a i n c l a i m a n t i n s u r v e y i n g . I n 
O c t o b e r 1984 c l a i m a n t was a g a i n e x amined by Dr. Reimer who n o t e d 
t h a t he c o m p l a i n e d o f w r i t i n g down t h e wrong numbers w h i l e a t 
w o r k . Dr. Reimer s t a t e d t h a t c l a i m a n t r e m a i n e d m e d i c a l l y 
s t a t i o n a r y . A f t e r t h e s u c c e s s f u l c o m p l e t i o n o f t h e new t r a i n i n g 
p r o g r a m , a f o u r t h D e t e r m i n a t i o n O r d e r was i s s u e d i n November 1984 
t h a t awarded c l a i m a n t no a d d i t i o n a l p e r m a n e n t d i s a b i l i t y . 
C l a i m a n t r e p o r t e d h a v i n g s e i z u r e s i n J a n u a r y 1985, b u t Dr. Reimer 
s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n r e m a i n e d s t a t i o n a r y . 

C l a i m a n t t e s t i f i e d t h a t he had been w o r k i n g as a c o u n t y 
s u r v e y t e c h n i c i a n on a t e m p o r a r y b a s i s f o r two and h a l f y e a r s . He 
s t i l l has o c c a s i o n s where he s u f f e r s h e a d a c h e s , m i l d l y b l u r r e d 
v i s i o n and a f e e l i n g o f d i s a s s o c i a t i o n , a l l o f w h i c h he a s s o c i a t e s 
w i t h t h e b e g i n n i n g s o f a s e i z u r e . He has s m a l l s e i z u r e s a b o u t 
once a week, w h i c h w i l l pass i f he has an o p p o r t u n i t y t o l i e down 
f o r a b r i e f nap. Over t i m e , h i s a b i l i t y t o f u n c t i o n w i t h t h e 
s e i z u r e s has i m p r o v e d . The g r a n d mal s e i z u r e s o c c u r i n h i s s l e e p 
a b o u t t w i c e p e r mont h . He s t i l l has t r o u b l e c o m p r e h e n d i n g w h a t he 
r e a d s , p a r t i c u l a r l y t e c h n i c a l d a t a . I n o r d e r t o c o n t r o l t h e 
s e i z u r e s , c l a i m a n t c o n t i n u e s t o t a k e m e d i c a t i o n w h i c h c a u s e s h a i r 
l o s s , o c c a s i o n a l n a u s e a , and s l e e p i n e s s . Due t o h i s p e r i o d s o f 
d i s a s s o c i a t i o n and f e a r o f s e i z u r e s , he uses c a u t i o n when d r i v i n g 
an a u t o m o b i l e and on o c c a s i o n w i l l l i m i t h i s d r i v i n g . 

We a f f i r m t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
c o n c e r n i n g t h e p r e m a t u r e c l o s u r e , a g g r a v a t i o n , and t e m p o r a r y 
d i s a b i l i t y i s s u e s . However, we r e v e r s e t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r t h a t c o n c l u d e d he l a c k e d j u r i s d i c t i o n t o d e t e r m i n e 
t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d d i s a b i l i t y . 

When a c l a i m i s opened d u r i n g t h e t i m e c l a i m a n t s t i l l 
has a p p e a l r i g h t s p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 6 ) ( F o r m e r l y ORS 
6 5 6 . 2 6 8 ( 5 ) ) , c l o s u r e o f t h a t c l a i m c a r r i e s w i t h i t t h e r i g h t o f 
a p p e a l whenever i s s u e d . Coombs v. SAIF, 39 Or App 293, 300 
( 1 9 7 9 ) . M o r e o v e r , a f t e r c o m p l e t i o n o f an a u t h o r i z e d t r a i n i n g 
p r o g r a m , ORS 6 5 6 . 2 6 8 ( 5 ) p r o v i d e s t h a t a new d e t e r m i n a t i o n be made 
based on t h e m e d i c a l and o t h e r e v i d e n c e e x i s t i n g a t t h a t t i m e . 
Hanna v. SAIF, 65 Or App 649 ( 1 9 8 3 ) ; Wayne D. Cooper, 38 Van N a t t a 
913 ( 1 9 8 6 ) ; J e f f r e y P. Hough, 37 Van N a t t a 1253 ( 1 9 8 5 ) . 

C l a i m a n t r e c e i v e d h i s f i r s t D e t e r m i n a t i o n O r d e r on 
December 23, 1977. As a r e s u l t , h i s a g g r a v a t i o n r i g h t s e x p i r e d on 
December 23, 1982. ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . However, i n J u l y o f 1982 
h i s c l a i m was r e o p e n e d f o r an a u t h o r i z e d t r a i n i n g p r o g r a m and was 
s u b s e q u e n t l y c l o s e d by an A u g u s t 1983 D e t e r m i n a t i o n O r d e r . The 
o r d e r was t i m e l y a p p e a l e d . W i t h i n one y e a r o f t h i s o r d e r , t h e 
c l a i m was a g a i n r e o p e n e d f o r a n o t h e r v o c a t i o n a l r e h a b i l i t a t i o n 
p r o g r a m . A November 1984 D e t e r m i n a t i o n O r d e r e v e n t u a l l y r e c l o s e d 
t h e c l a i m . T h i s o r d e r was a l s o t i m e l y a p p e a l e d . Thus, t h e t i m e l y 
a p p e a l o f e i t h e r o f t h e s e o r d e r s w o u l d e n t i t l e c l a i m a n t t o a 
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h e a r i n g . A c c o r d i n g l y , we f i n d t h a t t h e R e f e r e e had j u r i s d i c t i o n 
t o r a t e t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . 

We a l s o c o n c l u d e t h a t t h e r e c o r d i s s u f f i c i e n t l y 
d e v e l o p e d t h a t we can r a t e c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y w i t h o u t remand. 

I n r a t i n g c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y , we c o n s i d e r 
h i s p h y s i c a l i m p a i r m e n t , w h i c h i n c l u d e s h i s c r e d i b l e t e s t i m o n y 
c o n c e r n i n g h i s p a i n , p h y s i c a l l i m i t a t i o n s and r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s as s e t f o r t h i n OAR 436-30-380 et_. s e q . We do 
n o t a p p l y t h e s e r u l e s as r i g i d m e c h a n i c a l c a l c u l a t i o n s t h a t a r e 
d e t e r m i n a t i v e o f t h e f i n a l r e s u l t . F r a i j o v . F r e d N. Bay News 
Co., 59 Or App 260 ( 1 9 8 2 ) . F o l l o w i n g o u r de novo r e v i e w o f t h e 
m e d i c a l and l a y e v i d e n c e , and c o n s i d e r i n g t h e a f o r e m e n t i o n e d 
g u i d e l i n e s , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o an a d d i t i o n a l 
20 p e r c e n t p e r m a n e n t d i s a b i l i t y f o r a t o t a l o f 40 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 1 1 , 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t f o u n d 
t h e R e f e r e e l a c k e d j u r i s d i c t i o n t o r a t e c l a i m a n t ' s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y i s r e v e r s e d . C l a i m a n t i s aw a r d e d an 
a d d i t i o n a l 20 p e r c e n t (64 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a t o t a l , t o d a t e , o f 40 p e r c e n t (128 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 
25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o 
exc e e d $3,000, as a r e a s o n a b l e a t t o r n e y f e e . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

The B e n e f i c i a r i e s o f WCB 82-01436 
CLINTON S. McGILL ( D e c e a s e d ) , C l a i m a n t F e b r u a r y 9, 1987 
B e n z i g e r & K a r m e l , C l a i m a n t ' s A t t o r n e y s O r d e r on Remand 
A l l e n G. Owen, D e f e n s e A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t 
o f A p p e a l s . M c G i l l v. SAIF, 81 Or App 210 ( 1 9 8 6 ) . The c o u r t has 
mandated t h a t t h e SAIF C o r p o r a t i o n a c c e p t t h e c l a i m f o r d e a t h 
b e n e f i t s . 

A c c o r d i n g l y , SAIF's d e n i a l d a t e d J a n u a r y 28, 1982 i s s e t 
a s i d e and t h i s m a t t e r i s remanded t o SAIF f o r a c c e p t a n c e and 
payment o f c o m p e n s a t i o n a c c o r d i n g t o l a w . 

I T I S SO ORDERED. 

ALLAN T. SHEPHERD, C l a i m a n t WCB 86-03810 & 86-07450 
R o b e r t L. Chapman, C l a i m a n t ' s A t t o r n e y F e b r u a r y 1 1 , 1987 
F o s t e r & P u r d y , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n t o 
R o b e r t H. F r a s e r , D e f e n s e A t t o r n e y D i s m i s s 

M i d - C e n t u r y I n s u r a n c e Company has moved t h e B o a r d f o r an 
o r d e r d i s m i s s i n g U n i v e r s a l U n d e r w r i t e r I n s u r a n c e ' s r e q u e s t f o r 
B o a r d r e v i e w o f t h e R e f e r e e ' s December 8, 1986 o r d e r . M i d - C e n t u r y 
c o n t e n d s t h a t U n i v e r s a l ' s J a n u a r y 5, 1987 n o t i c e o f a p p e a l 
i m p r o p e r l y s t a t e d t h a t U n i v e r s a l was a p p e a l i n g on b e h a l f o f 
M i d - C e n t u r y ' s i n s u r e d . F u r t h e r , M i d - C e n t u r y a r g u e s t h a t 
U n i v e r s a l ' s J a n u a r y 7, 1987 amended n o t i c e o f a p p e a l , as f i l e d 
w i t h t h e B o a r d , was o n l y a c o n f o r m e d c o p y . 

-51-



U n i v e r s a l ' s amended n o t i c e o f a p p e a l r e c t i f i e d t h e 
a p p a r e n t d e f i c i e n c i e s p r e s e n t i n i t s i n i t i a l n o t i c e o f a p p e a l . I n 
a d d i t i o n , t h e amended n o t i c e o f a p p e a l was m a i l e d on J a n u a r y 7, 
1987, t h e 3 0 t h day a f t e r t h e d a t e o f t h e R e f e r e e ' s o r d e r . 
T h e r e f o r e , t h e r e q u e s t f o r B o a r d r e v i e w was t i m e l y . ORS 
6 5 6 . 2 8 9 ( 3 ) ; OAR 436-11-035. F i n a l l y , t h e amended n o t i c e o f a p p e a l 
f i l e d w i t h t h e Boar d i s n o t a c o n f o r m e d c o p y . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . 

I T IS SO ORDERED. 

JOHN A. GRAHAM, C l a i m a n t WCB 84-01383 & 84-03399 
N o r e e n S a l t v e i t , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1987 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 
L i n d s a y , e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Boar d on remand f r o m t h e C o u r t 
o f A p p e a l s . Graham v . S c h n i t z e r S t e e l P r o d u c t s , 82 Or App 162 
( 1 9 8 6 ) . The c o u r t a g r e e d w i t h o u r p r i o r c o n c l u s i o n , John A. 
Graham, 37 Van N a t t a 933 ( 1 9 8 6 ) , t h a t U n i t e d P a c i f i c I n s u r a n c e 
Company was n o t r e s p o n s i b l e f o r c l a i m a n t ' s p r e s e n t back c o n d i t i o n 
u n d e r e i t h e r an o c c u p a t i o n a l d i s e a s e o r a new i n j u r y t h e o r y . 

However, we have been i n s t r u c t e d t o c o n s i d e r c l a i m a n t ' s 
c o n t e n t i o n t h a t h i s p r e s e n t back c o n d i t i o n i s an a g g r a v a t i o n o f a 
1980 c o m p e n s a b l e i n j u r y f o r w h i c h t h e SAIF C o r p o r a t i o n i s 
r e s p o n s i b l e . We c o n c l u d e t h a t no f u r t h e r a c t i o n by t h e H e a r i n g s 
D i v i s i o n i s r e q u i r e d f o r a f i n a l d e c i s i o n . 

F o l l o w i n g o u r f u r t h e r r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , w h i c h i n c l u d e s c l a i m a n t ' s n o n c r e d i b l e t e s t i m o n y , we a r e 
n o t p e r s u a d e d t h a t c l a i m a n t ' s p r e s e n t l o w back p r o b l e m r e p r e s e n t s 
a w o r s e n e d c o n d i t i o n r e s u l t i n g f r o m h i s 1980 com p e n s a b l e i n j u r y . 
C o n s e q u e n t l y , t h e r e c o r d f a i l s t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . See ORS 6 5 6 . 2 7 3 ( 1 ) . 

ORDER 

The SAIF C o r p o r a t i o n ' s d e n i a l d a t e d J a n u a r y 30, 1984 i s 
r e i n s t a t e d and u p h e l d . 

DENNIS E. BERLINER, C l a i m a n t 
M a l a g o n & Moore, C l a i m a n t ' s A t t o r n e y s 
F o s s , e t a l . , D e f e n s e A t t o r n e y s 
George Goodman, D e f e n s e A t t o r n e y 

R e v i ewed by t h e B o a r d en banc . 

Based on t h e a f f i d a v i t s s u b m i t t e d , t h e r e c o r d h e r e i n , 
and i n t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e , we a r e p e r s u a d e d t h a t 
o u r O c t o b e r 8, 1986 o r d e r i n t h i s m a t t e r was n o t m a i l e d t o 
c l a i m a n t and c l a i m a n t ' s a t t o r n e y . C o n s e q u e n t l y , t h a t o r d e r has 
n o t become f i n a l . ORS 6 5 6 . 2 9 5 ( 8 ) ; A r m s t r o n g v . SAIF, 67 Or App 
498 ( 1 9 8 4 ) . S i n c e o u r p r i o r o r d e r has n o t become f i n a l , we have 
j u r i s d i c t i o n t o r e p u b l i s h i t , w h i c h we h e r e b y do as f o l l o w s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
B a k e r ' s o r d e r t h a t d i s a l l o w e d an a l l e g e d l y u n a u t h o r i z e d o f f s e t and 
awarded p e n a l t i e s and a t t o r n e y f e e s . The i s s u e i s o f f s e t . 
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C l a i m a n t c o m p e n s a b l y i n j u r e d b o t h knees and h i s l o w back 
i n May 1975 and s u b s e q u e n t l y d e v e l o p e d p s y c h o l o g i c a l p r o b l e m s . 
C l a i m a n t r e c e i v e d t r e a t m e n t f o r h i s c o n d i t i o n s and r e t u r n e d t o 
work i n A u g u s t 1983. The e m p l o y e r c o n t i n u e d t o pay t e m p o r a r y 
d i s a b i l i t y b e n e f i t s a f t e r c l a i m a n t r e t u r n e d t o work and an 
o v e r p a y m e n t o f more t h a n $7,000 r e s u l t e d . I n a l e t t e r d a t e d 
March 23, 1984, t h e e m p l o y e r i n f o r m e d c l a i m a n t t h a t i t w o u l d 
r e q u e s t a u t h o r i z a t i o n t o o f f s e t t h e o v e r p a y m e n t a g a i n s t any 
p e r m a n e n t p a r t i a l d i s a b i l i t y awarded when t h e c l a i m was c l o s e d . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r d a t e d 
December 17, 1984 w i t h awards o f s c h e d u l e d and u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y . The t y p e d body o f t h e D e t e r m i n a t i o n 
O r d e r c o n t a i n e d e x p r e s s a u t h o r i z a t i o n f o r " [ d ] e d u c t i o n o f o v e r p a i d 
t e m p o r a r y d i s a b i l i t y , i f a n y , f r o m u n p a i d p e r m a n e n t d i s a b i l i t y . " 
The e m p l o y e r a p p l i e d c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y a w ards t o w a r d 
i t s o v e r p a y m e n t and by l e t t e r d a t e d J a n u a r y 3, 1985, i n f o r m e d 
c l a i m a n t t h a t t h e o v e r p a y m e n t s t i l l s t o o d a t more t h a n $2,700. 

C l a i m a n t a p p e a l e d t h e December 1984 D e t e r m i n a t i o n O r d e r 
and R e f e r e e P f e r d n e r i n c r e a s e d t h e p e r m a n e n t d i s a b i l i t y awards f o r 
c l a i m a n t ' s r i g h t knee and l o w b a c k . The e m p l o y e r d i d n o t r e q u e s t 
t h a t R e f e r e e P f e r d n e r a u t h o r i z e f u r t h e r o f f s e t o f t h e o v e r p a i d 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n and t h e R e f e r e e d i d n o t a d d r e s s 
t h e i s s u e i n h i s O p i n i o n and O r d e r o r i n a s u b s e q u e n t O r d e r on 
R e c o n s i d e r a t i o n . By l e t t e r d a t e d two days a f t e r t h e d a t e o f t h e 
O r d e r on R e c o n s i d e r a t i o n , t h e e m p l o y e r i n f o r m e d c l a i m a n t t h a t t h e 
a d d i t i o n a l p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n awarded by R e f e r e e 
P f e r d n e r had been a p p l i e d t o f u r t h e r r e d u c e t h e o v e r p a y m e n t . 
C l a i m a n t r e q u e s t e d a h e a r i n g , a l l e g i n g t h a t t h i s o f f s e t was 
u n l a w f u l . 

C l a i m a n t ' s r e q u e s t came t o h e a r i n g b e f o r e R e f e r e e 
B a k e r . R e f e r e e Baker c o n c l u d e d t h a t t h e o f f s e t was w i t h o u t 
a u t h o r i t y , o r d e r e d t h e e m p l o y e r t o pay t h e a d d i t i o n a l p e r m a n e n t 
d i s a b i l i t y c o m p e n s a t i o n awarded by R e f e r e e P f e r d n e r w i t h o u t o f f s e t 
and a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s . On B o a r d r e v i e w , t h e 
e m p l o y e r c o n t e n d s t h a t t h e a u t h o r i z a t i o n g r a n t e d by t h e December 
1984 D e t e r m i n a t i o n O r d e r c o n t i n u e d a f t e r i t s i n i t i a l o f f s e t and 
p e r m i t t e d t h e l a t e r o f f s e t a g a i n s t t h e a d d i t i o n a l p e r m a n e n t 
d i s a b i l i t y c o m p e n s a t i o n awarded by R e f e r e e P f e r d n e r . We a g r e e 
w i t h t h e e m p l o y e r and r e v e r s e R e f e r e e B a k e r ' s o r d e r . 

O f f s e t s a r e p e r m i s s i b l e o n l y when a u t h o r i z e d by t h e 
E v a l u a t i o n D i v i s i o n , a R e f e r e e , t h e B o a r d o r a c o u r t . F o r n e y v. 
W e s t e r n S t a t e s P l y w o o d , 66 Or App 155 ( 1 9 8 3 ) , a f f ' d 297 Or 628 
( 1 9 8 4 ) ; P a u l i n e V. Bohnke, 37 Van N a t t a 146 ( 1 9 8 5 ) a f f ' d , U n i t e d 
M e d i c a l L a b o r a t o r i e s v . Bohnke, 78 Or App 671 (1986") Tper 
c u r i u m ) . I n t h e p r e s e n t c a s e , t h e E v a l u a t i o n D i v i s i o n a u t h o r i z e d 
t h e e m p l o y e r t o o f f s e t o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
a g a i n s t u n p a i d p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n . T h a t 
a u t h o r i z a t i o n c o n t i n u e d a f t e r t h e i n i t i a l o f f s e t b e c a u s e t h e 
amount o f t h e o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n e x c e e d e d 
t h e v a l u e o f t h e p e r m a n e n t d i s a b i l i t y awards g r a n t e d a t t h a t 
t i m e . We c o n c l u d e , t h e r e f o r e , t h a t t h e o f f s e t t a k e n by t h e 
e m p l o y e r was p r o p e r and t h a t p e n a l t i e s and a t t o r n e y f e e s were n o t 
w a r r a n t e d f o r t h e e m p l o y e r ' s a c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 14, 1986 i s r e v e r s e d . 
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B o a r d Member L e w i s , d i s s e n t i n g : 

I w o u l d a f f i r m t h e R e f e r e e ' s o r d e r a nd, t h e r e f o r e , I 
r e s p e c t f u l l y d i s s e n t . 

C l a i m a n t was i n j u r e d i n 1975. C l a i m a n t r e t u r n e d t o work 
i n A u g u s t 1983. I n March 1984 t h e s e l f - i n s u r e d e m p l o y e r n o t i f i e d 
c l a i m a n t t h a t i t i n t e n d e d t o seek r e c o v e r y o f a l l e g e d l y o v e r p a i d 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n o u t o f f u t u r e awards o f 
c o m p e n s a t i o n . The f i r s t D e t e r m i n a t i o n O r d e r was p u b l i s h e d i n 
December 1984. The e m p l o y e r s o u g h t and o b t a i n e d a u t h o r i z a t i o n t o 
o f f s e t o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n o u t o f p e r m a n e n t 
d i s a b i l i t y c o m p e n s a t i o n awarded by t h e D e t e r m i n a t i o n O r d e r . The 
o v e r p a y m e n t e x c e e d e d t h e v a l u e o f t h e p e r m a n e n t d i s a b i l i t y 
c o m p e n s a t i o n awarded by t h e D e t e r m i n a t i o n O r d e r . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e i s s u e o f t h e e x t e n t 
o f h i s p e r m a n e n t p a r t i a l d i s a b i l i t y . T h e r e i s no r e s p o n s e f r o m 
t h e e m p l o y e r i n t h e r e c o r d . The R e f e r e e ' s O p i n i o n and O r d e r 
r e c i t e d t h a t t h e o n l y i s s u e a t t h e h e a r i n g was t h e e x t e n t o f 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . C l a i m a n t r e q u e s t e d 
r e c o n s i d e r a t i o n and on r e c o n s i d e r a t i o n t h e R e f e r e e r e p u b l i s h e d h i s 
o r d e r w i t h o u t m o d i f i c a t i o n . The R e f e r e e d i d n o t a u t h o r i z e an 
o f f s e t o f o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n o u t o f 
c o m p e n s a t i o n a w a r d e d . The e m p l o y e r n o t i f i e d c l a i m a n t t h a t b e c a u s e 
t h e r e was s t i l l an o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n t h a t i t w o u l d o f f s e t t h e o v e r p a y m e n t o u t o f t h e 
c u r r e n t a w a r d o f c o m p e n s a t i o n and o u t o f t h e m i l e a g e r e i m b u r s e m e n t 
c l a i m s p r e s e n t e d a f t e r t h e h e a r i n g . The e m p l o y e r p r o d u c e d no 
e v i d e n c e t h a t i t s o u g h t a u t h o r i z a t i o n o f an o f f s e t by t h e R e f e r e e 
a g a i n s t any a d d i t i o n a l c o m p e n s a t i o n t h a t m i g h t have been a w a r d e d . 
The e m p l o y e r d i d n o t seek a r e c o n s i d e r a t i o n o f t h e o r d e r t o a l l o w 
t h e R e f e r e e t o c o n s i d e r a u t h o r i z a t i o n o f an o f f s e t once a d d i t i o n a l 
c o m p e n s a t i o n had been a w a r d e d . 

The e m p l o y e r a r g u e s t h a t i t s n o t i c e t o c l a i m a n t t h a t i t 
w i s h e d t o r e c o v e r t h e o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
was t h e e q u i v a l e n t o f r a i s i n g t h e i s s u e a t h e a r i n g . T h e r e i s no 
e v i d e n c e t h a t t h e i s s u e o f a u t h o r i z a t i o n o f an o f f s e t was e v e r 
c o n s i d e r e d by t h e R e f e r e e a t t h e h e a r i n g on e x t e n t o f d i s a b i l i t y . 
The e m p l o y e r a r g u e s t h a t t h e a u t h o r i z a t i o n by t h e E v a l u a t i o n 
D i v i s i o n o f t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t r e m a i n s i n e f f e c t 
u n t i l t h e o v e r p a y m e n t i s f u l l y r e c o v e r e d and t h a t i t s h o u l d n o t be 
n e c e s s a r y f o r t h e e m p l o y e r t o r e q u e s t an o f f s e t o u t o f each a w a r d 
o f c o m p e n s a t i o n . 

I am n o t p e r s u a d e d by t h e e m p l o y e r ' s a r g u m e n t . I 
b e l i e v e t h a t t h e p o l i c y s t a t e d by t h e C o u r t o f A p p e a l s i n F o r n e y 
v. W e s t e r n S t a t e s P l y w o o d , 66 Or App 155, 159-60 ( 1 9 8 3 ) , a f f i r m e d , 
297 Or 628 ( 1 9 8 4 ) , r e q u i r e s t h a t t h e e m p l o y e r seek and o b t a i n 
a u t h o r i z a t i o n o f any o f f s e t o u t o f each award o f c o m p e n s a t i o n . I 
b e l i e v e t h a t t h e i s s u e o f an o f f s e t o u t o f an a w a r d by a R e f e r e e 
must be r a i s e d as an i s s u e f o r c o n s i d e r a t i o n by t h a t R e f e r e e o r by 
a r e v i e w i n g body s u b s e q u e n t t o t h e a w a r d . I do n o t b e l i e v e t h a t 
an i n i t i a l a u t h o r i z a t i o n o f an o f f s e t by t h e E v a l u a t i o n D i v i s i o n 
o u t o f an award o f c o m p e n s a t i o n c a r r i e s w i t h i t t h e i m p l i e d 
a u t h o r i t y t o o f f s e t f u t u r e awards by a R e f e r e e , t h e B o a r d , o r t h e 
c o u r t w i t h o u t n o t i c e o r h e a r i n g on t h e i s s u e o f t h e o f f s e t . For 
t h i s r e a s o n I w o u l d a f f i r m t h e R e f e r e e ' s o r d e r , and I , t h e r e f o r e , 
r e s p e c t f u l l y d i s s e n t . 
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CHESTER W. PARR, C l a i m a n t Own M o t i o n 86-0400M 
Mala g o n & Moore, C l a i m a n t ' s A t t o r n e y s F e b r u a r y 19, 1987 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y Own M o t i o n O r d e r 

C l a i m a n t has r e q u e s t e d t h a t t h e B o a r d e x e r c i s e i t s own 
m o t i o n a u t h o r i t y and award t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s as 
a r e s u l t o f an O c t o b e r 30, 1972 i n j u r y f o r w h i c h t h e SAIF 
C o r p o r a t i o n was r e s p o n s i b l e . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have 
e x p i r e d . 

On J a n u a r y 14, 1987, we a f f i r m e d a R e f e r e e ' s o r d e r w h i c h 
f o u n d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was u n r e l a t e d t o a 1985 
i n j u r y c l a i m , a l s o i n s u r e d by SAIF. C o n s e q u e n t l y , SAIF's d e n i a l 
o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s m e d i c a l s e r v i c e s u n d e r t h e 1985 
c l a i m was u p h e l d . C h e s t e r W. P a r r , 39 Van N a t t a ( J a n u a r y 14, 
1 9 8 7 ) . C l a i m a n t has a p p e a l e d t h e a f o r e m e n t i o n e d o r d e r . 

We deny c l a i m a n t ' s r e q u e s t f o r own m o t i o n r e l i e f . An 
own m o t i o n r e q u e s t w i l l n o t be a c t e d on w h i l e o t h e r a d m i n i s t r a t i v e 
o r j u d i c i a l remedy i s a v a i l a b l e . OAR 4 3 8 - 1 2 - 0 0 5 ( 1 ) ( a ) . 

Inasmuch as c l a i m a n t i s p r e s e n t l y s e e k i n g j u d i c i a l 
r e v i e w o f o u r p r i o r o r d e r on r e v i e w c o n c e r n i n g r e s p o n s i b i l i t y f o r 
h i s c u r r e n t c o n d i t i o n , h i s r e q u e s t f o r own m o t i o n r e l i e f r e g a r d i n g 
t h i s same c o n d i t i o n w i l l n o t be a c t e d o n . However, a f t e r 
c o m p l e t i o n o f t h e j u d i c i a l r e v i e w p r o c e s s , c l a i m a n t may r e p e t i t i o n 
t h e B o a r d t o e x e r c i s e i t s own m o t i o n r e l i e f p e r t a i n i n g t o t h e 1972 
i n j u r y . . 

I T I S SO ORDERED. 

EILEEN M. P H I L I P , C l a i m a n t WCB 82-08702 
Coons & C o l e , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 19, 1987 
B r i a n . L . P o c o c k , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by Bo a r d Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e M y e r s ' o r d e r t h a t 
a w a r d ed c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y and a p e n a l t y and 
a t t o r n e y f e e f o r i t s l a t e payment o f m e d i c a l b i l l s . The i s s u e s 
a r e p e r m a n e n t t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

The B o a r d a f f i r m s t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h c o n c e r n e d t h e i s s u e o f per m a n e n t t o t a l d i s a b i l i t y , b u t 
m o d i f i e s t h e award o f p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t s u f f e r e d an i n j u r y on June 26, 1984 f o r w h i c h 
she i n c u r r e d m e d i c a l b i l l s . I n O c t o b e r 1984 t h e i n s u r e r d e n i e d 
t h e c l a i m as b e i n g u n r e l a t e d t o h e r a c c e p t e d i n d u s t r i a l i n j u r y . 
S u b s e q u e n t l y , t h e i n s u r e r r e s c i n d e d i t s d e n i a l and a c c e p t e d 
c l a i m a n t ' s new i n j u r y . We a r e u n a b l e t o d e t e r m i n e t h e d a t e o f t h e 
a c c e p t a n c e . On May 13, 1985 c l a i m a n t ' s a t t o r n e y s e n t a l e t t e r 
r e q u e s t i n g payment o f $1,527.43 o f u n p a i d m e d i c a l b i l l s . The 
l e t t e r a c k n o w l e d g e d t h a t payment o f $3,548.73 had been made i n 
A p r i l 1985. C l a i m a n t a g a i n r e q u e s t e d payment o f t h e m e d i c a l b i l l s 
i n A u g u s t 1985. The i n s u r e r r e s p o n d e d t o t h e A u g u s t r e q u e s t f o r 
payment s t a t i n g t h a t i t had n e v e r r e c e i v e d any b i l l s b e y o n d t h o s e 
p a i d i n A p r i l 1 985. 

The R e f e r e e c o n c l u d e d t h a t a l l t h e b i l l s m e n t i o n e d i n 
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c l a i m a n t ' s May 13, 1985 l e t t e r were u n t i m e l y p a i d and t h e r e f o r e 
a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s . We d i s a g r e e and m o d i f y t h e 
award o f p e n a l t i e s and a t t o r n e y f e e s . 

S i n c e we a r e u n a b l e t o d e t e r m i n e t h e d a t e o f t h e 
i n s u r e r ' s a c c e p t a n c e , we c a n n o t d e t e r m i n e i f t h e payment o f 
m e d i c a l b i l l s i n A p r i l 1985 was u n t i m e l y . We, t h e r e f o r e , a r e 
u n w i l l i n g t o a s s e s s a p e n a l t y a g a i n s t t h e b i l l s f o r $3,548.73. 
However, c l a i m a n t r e q u e s t e d payment o f t h e $1,527.43 u n p a i d 
b a l a n c e o f t h e m e d i c a l b i l l s b o t h i n May and A u g u s t 1985. 
F u r t h e r , t h e m e d i c a l b i l l s t h e m s e l v e s i n d i c a t e t h a t t h i s b a l a n c e 
r e m a i n e d o u t s t a n d i n g a t t h e t i m e t h e i n s u r e r made i t s i n i t i a l 
payment i n A p r i l 1985. We c o n c l u d e t h a t t h e i n s u r e r r e c e i v e d t h e 
m e d i c a l b i l l s and f a i l e d t o t i m e l y pay t h e b a l a n c e . C o n s e q u e n t l y , 
c l a i m a n t i s e n t i t l e d t o a 25 p e r c e n t p e n a l t y a s s e s s e d a g a i n s t t h e 
u n p a i d p o r t i o n o f t h e m e d i c a l b i l l s . 

We a l s o m o d i f y t h e a t t o r n e y f e e awarded f o r t h i s i s s u e . 
I n d e t e r m i n i n g t h e r e a s o n a b l e n e s s o f a t t o r n e y f e e s , t h e f a c t o r s 
c o n s i d e r e d a r e : ( 1 ) t i m e d e v o t e d t o t h e c a s e ; ( 2 ) c o m p l e x i t y o f 
t h e i s s u e s i n v o l v e d ; ( 3 ) v a l u e o f t h e i n t e r e s t i n v o l v e d ; ( 4 ) s k i l l 
and s t a n d i n g o f c o u n s e l ; ( 5 ) n a t u r e o f t h e p r o c e e d i n g s ; and ( 6 ) 
r e s u l t s s e c u r e d . B a r b a r a A. W h e e l e r , 37 Van N a t t a 122 ( 1 9 8 5 ) . We 
c o n c l u d e t h a t $300 i s a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s o n 
t h i s i s s u e . 

F u r t h e r , we f i n d t h e pe r m a n e n t t o t a l d i s a b i l i t y i s s u e t o 
have been o f a v e r a g e d i f f i c u l t y w i t h an o r d i n a r y l i k e l i h o o d o f 
s u c c e s s on B o a r d r e v i e w . A r e a s o n a b l e a t t o r n e y f e e i s t h e r e f o r e 
a w a r d e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1986 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u o f t h a t p o r t i o n o f t h e o r d e r 
t h a t a w a r ded a 25 p e r c e n t p e n a l t y f o r t h e m e d i c a l b i l l s i d e n t i f i e d 
i n c l a i m a n t ' s May 13, 1985 l e t t e r , c l a i m a n t i s awarded a 25 
p e r c e n t p e n a l t y a s sessed, a g a i n s t $1,527.43 and a $300 a t t o r n e y 
f e e . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s a warded $600 f o r s e r v i c e s on Bo a r d r e v i e w c o n c e r n i n g t h e 
pe r m a n e n t t o t a l d i s a b i l i t y i s s u e , t o be p a i d by t h e i n s u r e r . 

MYRON W. RENCEHAUSEN, C l a i m a n t WCB 84-12397, 8 5 - 1 3 5 6 1 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s & 85-14595 
F o s s , e t a l . , D e f e n s e A t t o r n e y s F e b r u a r y 19, 1987 

O r d e r on R e c o n s i d e r a t i o n 
The s e l f - i n s u r e d e m p l o y e r has r e q u e s t e d r e c o n s i d e r a t i o n 

o f t h a t p o r t i o n o f o u r Orde r on Review d a t e d December 1 8 , 1986 
t h a t a w a r ded c l a i m a n t a $300 a t t o r n e y f e e f o r p r e v a i l i n g on an 
e m p l o y e r - i n i t i a t e d r e q u e s t f o r r e v i e w . The e m p l o y e r c o n t e n d s t h a t 
b e c a u s e c l a i m a n t f i l e d no r e s p o n d e n t ' s b r i e f on r e v i e w , no 
a t t o r n e y f e e s h o u l d have been a w a r d e d . To a l l o w s u f f i c i e n t t i m e 
t o c o n s i d e r t h e e m p l o y e r ' s r e q u e s t and c l a i m a n t ' s r e s p o n s e , we 
a b a t e d o u r o r d e r . On r e c o n s i d e r a t i o n , we m o d i f y o u r award o f 
a t t o r n e y f e e s . 

The e m p l o y e r r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s o r d e r and 
f i l e d an a p p e l l a n t ' s b r i e f i n s u p p o r t o f i t s p o s i t i o n . C l a i m a n t 
c r o s s - r e q u e s t e d r e v i e w , b u t h i s s e c o n d r e q u e s t f o r an e x t e n s i o n o f 
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t i m e f o r f i l i n g h i s b r i e f was d e n i e d . We u l t i m a t e l y a f f i r m e d t h e 
R e f e r e e ' s o r d e r w i t h o u t o p i n i o n . Because t h e r e q u e s t f o r r e v i e w 
was e m p l o y e r - i n i t i a t e d , we awarded c l a i m a n t an a t t o r n e y f e e f o r 
s e r v i c e s on B o a r d r e v i e w . 

The e m p l o y e r o b j e c t s t o t h e award o f a t t o r n e y f e e s , 
c o n t e n d i n g t h a t because c l a i m a n t d i d n o t p a r t i c i p a t e i n b r i e f i n g 
i n t h i s f o r u m , no f e e s h o u l d have been a w a r d e d . The e m p l o y e r 
c i t e s B e t t y J . M c M u l l e n , 38 Van N a t t a 21 ( 1 9 8 6 ) , and l i k e c a s e s 
f o r i t s p r o p o s i t i o n . I n M c M u l l e n , an i n s u r e r r e q u e s t e d r e v i e w and 
t h e c l a i m a n t f i l e d a c r o s s - r e q u e s t . N e i t h e r p a r t y f i l e d a b r i e f . 
We a f f i r m e d t h e R e f e r e e ' s o r d e r b u t d i d n o t award t h e c l a i m a n t an 
a t t o r n e y f e e b ecause o f h e r f a i l u r e t o f i l e a b r i e f on r e v i e w . 
The c l a i m a n t s u b s e q u e n t l y r e q u e s t e d r e c o n s i d e r a t i o n , and i n B e t t y 
J . M c M u l l e n , 38 Van N a t t a 117 ( 1 9 8 6 ) , we h e l d t h a t u n d e r ORS 
6 5 6 . 3 8 2 ( 2 ) , t h e c l a i m a n t was e n t i t l e d t o a f e e d e s p i t e h e r h a v i n g 
n o t f i l e d a b r i e f on r e v i e w . However, we a l s o c o n c l u d e d t h a t t h e 
s t a t u t e gave us a u t h o r i t y t o s e t t h e l e v e l o f t h e f e e . F i n d i n g 
t h a t t h e f e e s h o u l d be " r a t h e r m odest," we awarded t h e c l a i m a n t an 
a t t o r n e y f e e o f $150. M c M u l l e n , 38 Van N a t t a a t 118. 

We f o l l o w e d t h i s l i n e o f r e a s o n i n g i n Dan W. H e d r i c k , 38 
Van N a t t a 208 ( 1 9 8 6 ) . I n H e d r i c k , no b r i e f s were f i l e d , b u t 
c l a i m a n t p r e s e n t e d m o t i o n s and o t h e r documents i n r e s p o n s e t o t h e 
e m p l o y e r ' s r e q u e s t f o r r e v i e w . C i t i n g o u r o r d e r on 
r e c o n s i d e r a t i o n i n M c M u l l e n , we c o n c l u d e d t h a t ORS 6 5 6 . 3 8 2 ( 2 ) 
mandated an i n s u r e r / e m p l o y e r - p a i d a t t o r n e y f e e i n s u c h 
s i t u a t i o n s . R e i t e r a t i n g t h a t we had been d e l e g a t e d t h e a u t h o r i t y 
t o d e t e r m i n e t h e amount o f t h e f e e , we awarded an a t t o r n e y f e e o f 
$550. Our d e c i s i o n i n H e d r i c k has r e c e n t l y been a f f i r m e d w i t h o u t 
o p i n i o n by t h e C o u r t o f A p p e a l s . Weyerhaeuser Company v . H e d r i c k , 
83 Or App 275 ( 1 9 8 7 ) . 

I n M c M u l l e n , no b r i e f was f i l e d by e i t h e r p a r t y . We 
f o u n d t h a t f a c t s i g n i f i c a n t i n t h a t t h e c l a i m a n t had n o t h i n g t o 
w h i c h t o r e s p o n d on r e v i e w . H e r e , t h e e m p l o y e r f i l e d a b r i e f and 
c l a i m a n t d i d n o t t i m e l y r e s p o n d . We f i n d t h a t d i s t i n c t i o n 
s i g n i f i c a n t , as w e l l , i n t h a t t h e r e were p o i n t s and a u t h o r i t i e s t o 
w h i c h t h e p r e s e n t c l a i m a n t c o u l d have r e s p o n d e d so as t o a s s i s t us 
i n o u r p r o c e s s o f r e v i e w . Y e t , i n a c c o r d a n c e w i t h o u r r e a s o n i n g 
i n H e d r i c k and M c M u l l e n , we f i n d t h a t t h e d i s t i n c t i o n a f f e c t s t h e 
amount o f t h e f e e we may a w a r d , n o t w h e t h e r we may r e f u s e t o a w a r d 
one a t a l l . ORS 6 5 6 . 3 8 2 ( 2 ) c l e a r l y and u n a m b i g u o u s l y p r o v i d e s f o r 
an i n s u r e r / e m p l o y e r - p a i d a t t o r n e y f e e where c l a i m a n t p r e v a i l s o v e r 
an e m p l o y e r - i n i t i a t e d r e q u e s t f o r r e v i e w . See S h o u l d e r s v. S A I F , 
300 Or 606 ( 1 9 8 6 ) . The a d m i n i s t r a t i v e r u l e p r o m u l g a t e d f r o m t h e 
s t a t u t e m e r e l y i n v e s t s us w i t h t h e a u t h o r i t y t o s e t t h e amount o f 
t h e f e e . OAR 438-47-010. We c a n n o t deny t h e a w a r d o f f e e s i n t h e 
f i r s t i n s t a n c e . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we c o n t i n u e t o f i n d 
t h a t c l a i m a n t was e n t i t l e d t o an e m p l o y e r - p a i d f e e on r e v i e w . 
However, c o n s i d e r i n g t h e c i r c u m s t a n c e s o f c l a i m a n t ' s 
p a r t i c i p a t i o n , h i s award o f a t t o r n e y f e e s i s m o d i f i e d . I n l i e u o f 
o u r p r i o r a ward o f a t t o r n e y f e e s , c l a i m a n t i s awarded $100 f o r h i s 
a t t o r n e y ' s s e r v i c e s on B o a r d r e v i e w . E x c e p t as h e r e i n m o d i f i e d , 
we a d h e r e t o and r e p u b l i s h o u r p r i o r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 
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JANE E. SULLIVAN, C l a i m a n t WCB 85-07574 
B e r t E. J o a c h i m s , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 19, 1987 
D a v i d J o r l i n g , D e f e n s e A t t o r n e y O r d e r on Review 

R e v i e w e d by B o a r d Members L e w i s and McMurdo. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Tenenbaum's o r d e r 
t h a t : ( 1 ) r e d u c e d c l a i m a n t ' s 25 p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i i t y a w a r d f o r a back i n j u r y t o 15 p e r c e n t (48 
d e g r e e s ) ; ( 2 ) f o u n d t h e c l a i m was n o t p r e m a t u r e l y c l o s e d ; ( 3 ) 
a s s e s s e d a 15 p e r c e n t p e n a l t y and $50 a t t o r n e y f e e f o r t h e l a t e 
payment o f $536.46 o f t e m p o r a r y d i s a b i l i t y ; ( 4 ) a w a r d e d a 25 
p e r c e n t a t t o r n e y f e e a s s e s s e d a g a i n s t u n p a i d t e m p o r a r y d i s a b i l i t y 
i n December 1984; ( 5 ) awarded a $500 p e n a l t y f o r i m p r o p e r c l a i m 
c l o s u r e ; ( 6 ) d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y f e e f o r t h e 
e m p l o y e r ' s i n c o r r e c t c a l c u l a t i o n o f t i m e l o s s b e n e f i t s ; and ( 7 ) 
c o n c l u d e d t h a t t h e e m p l o y e r had n o t u n i l a t e r a l l y o f f s e t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . The i s s u e s a r e e x t e n t o f u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y , p r e m a t u r e c l a i m c l o s u r e , t e m p o r a r y 
d i s a b i l i t y , i m p r o p e r o f f s e t o f t e m p o r a r y d i s a b i l i t y , p e n a l t i e s and 
a t t o r n e y f e e s . 

The B o a r d m o d i f i e s t h e R e f e r e e ' s a w a r d o f p e n a l t i e s . a n d 
a t t o r n e y f e e s . 

The c l a i m was c l o s e d by a N o t i c e o f C l o s u r e d a t e d A p r i l 
1 , 1985. S u b s e q u e n t l y , c l a i m a n t r e q u e s t e d t h a t t h e E v a l u a t i o n 
D i v i s i o n c o n s i d e r h e r c l a i m f o r an award o f p e r m a n e n t d i s a b i l i t y . 
As a r e s u l t , a D e t e r m i n a t i o n O r d e r i s s u e d a w a r d i n g c l a i m a n t 25 
p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . As p a r t o f 
he r h e a r i n g r e q u e s t , c l a i m a n t r e q u e s t e d a p e n a l t y f o r u n r e a s o n a b l e 
c l a i m c l o s u r e p u r s u a n t t o ORS 656 . 2 6 8 ( 3 ) . The R e f e r e e f o u n d t h a t 
t h e n o t i c e o f c l o s u r e was u n r e a s o n a b l e and awarded t h e minimum 
p e n a l t y o f $500. C l a i m a n t s e e k s a g r e a t e r p e n a l t y and a r e l a t e d 
a t t o r n e y f e e . 

We a g r e e t h a t a p e n a l t y was p r o p e r , b u t m o d i f y t h e 
amount o f t h e p e n a l t y and a l s o award a r e l a t e d a t t o r n e y f e e . 

ORS 6 5 6 . 2 6 8 ( 3 ) s t a t e s i n r e l e v a n t p a r t : 
" I f an i n s u r e r o r s e l f - i n s u r e d e m p l o y e r has 
c l o s e d a c l a i m p u r s u a n t t o t h i s s u b s e c t i o n , 
i f t h e r e a s o n a b l e n e s s o f t h a t c l o s u r e 
d e c i s i o n i s a t i s s u e i n a h e a r i n g on t h e 
c l a i m and i f a f i n d i n g i s made a t t h e 
h e a r i n g t h a t t h e c l o s u r e d e c i s i o n was n o t 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , a 
p e n a l t y s h a l l be a s s e s s e d a g a i n s t t h e 
i n s u r e r o r s e l f - i n s u r e d e m p l o y e r and p a i d 
t o t h e w o r k e r i n an amount e q u a l t o 25 
p e r c e n t o f a l l c o m p e n s a t i o n d e t e r m i n e d t o 
be o w i n g b e t w e e n t h e d a t e o f o r i g i n a l 
c l o s u r e and t h e d a t e upon w h i c h t h e c l a i m 
i s c l o s e d by d e t e r m i n a t i o n o r d e r . The 
p e n a l t y s h a l l n o t be l e s s t h a n $500." 

The R e f e r e e f o u n d no t e m p o r a r y d i s a b i l i t y o w i n g b e t w e e n t h e . 
A p r i l 3 1 , 1985 N o t i c e o f C l o s u r e and t h e May 10, 1985 
D e t e r m i n a t i o n O r d e r . She a l s o c o n c l u d e d t h a t t h e 25 p e r c e n t 
p e r m a n e n t d i s a b i l i t y a w a r d ed c l a i m a n t was n o t c o m p e n s a t i o n o w i n g 
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b e t w e e n t h e n o t i c e o f c l o s u r e and t h e d e t e r m i n a t i o n o r d e r w i t h i n 
t h e m eaning o f ORS 6 5 6 . 2 6 8 ( 3 ) . T h e r e f o r e , she f o u n d no amounts 
o w i n g and awarded o n l y t h e minimum p e n a l t y . 

We d i s a g r e e . We f i n d t h a t t h e a w a r d o f p e r m a n e n t 
d i s a b i l i t y s h o u l d have been c o n s i d e r e d f o r t h e a s s e s s m e n t o f a 
p e n a l t y . 

I f an e m p l o y e r f a i l s t o t i m e l y seek c l a i m c l o s u r e 
p u r s u a n t t o 6 5 6 . 2 6 8 ( 2 ) , c l a i m a n t i s e n t i t l e d t o a p e n a l t y f o r t h e 
u n r e a s o n a b l e d e l a y i n t h e payment o f c o m p e n s a t i o n . G e o r g i a 
P a c i f i c v . A w m i l l e r , 64 Or App 56 ( 1 9 8 3 ) ; L e s t e r v . W e y e r h a e u s e r , 
70 Or App 307 ( 1 9 8 4 ) . I n L e s t e r , t h e e m p l o y e r ' s f a i l u r e t o t i m e l y 
s u b m i t t h e c l a i m f o r c l o s u r e r e s u l t e d i n a d e l a y i n t h e payment o f 
p e r m a n e n t p a r t i a l d i s a b i l i t y . The c o u r t f o u n d t h i s d e l a y t o be 
u n r e a s o n a b l e and h e l d t h a t c l a i m a n t was e n t i t l e d t o a p e n a l t y and 
a t t o r n e y f e e p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

S i m i l a r l y , i n t h e p r e s e n t s i t u a t i o n , t h e r e was a d e l a y 
i n t h e payment o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y due t o t h e 
i m p r o p e r n o t i c e o f c l o s u r e . As a r e s u l t , c l a i m a n t i s e n t i t l e d t o 
a p e n a l t y a s s e s s e d a g a i n s t a l l c o m p e n s a t i o n d e t e r m i n e d t o be o w i n g 
b e t w e e n t h e n o t i c e o f c l o s u r e and t h e D e t e r m i n a t i o n O r d e r . We 
i n t e r p r e t c o m p e n s a t i o n t o i n c l u d e t h e 25 p e r c e n t p e r m a n e n t 
d i s a b i l i t y a w a r d ed by t h e May 10, 1985 D e t e r m i n a t i o n O r d e r . The 
i n c l u s i o n o f t h e p e r m a n e n t d i s a b i l i t y f o r t h e a s s e s s m e n t o f t h e 
p e n a l t y i s c o n s i s t e n t w i t h t h e o t h e r i m p r o p e r c l o s u r e c a s e s and 
t h e r e q u i r e m e n t t h a t c o m p e n s a t i o n be p a i d p r o m p t l y . ORS 
6 5 6 . 2 6 2 ( 2 ) . F u r t h e r , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o an 
a t t o r n e y f e e p u r s u a n t t o 6 5 6 . 3 8 2 ( 1 ) f o r s e r v i c e s on t h i s i s s u e . 
We f i n d $500 t o be a r e a s o n a b l e a t t o r n e y f e e . 

At h e a r i n g , c l a i m a n t a s s e r t e d f o r t h e f i r s t t i m e t h a t 
h e r t e m p o r a r y t o t a l d i s a b i l i t y had been c a l c u l a t e d a t an i n c o r r e c t 
r a t e . S i n c e t h e e m p l o y e r had no p r i o r n o t i c e o f t h i s i s s u e , t h e 
r e c o r d was l e f t open t o a f f o r d them an o p p o r t u n i t y t o r e s p o n d . 
S u b s e q u e n t l y , t h e e m p l o y e r v e r i f i e d t h e i n c o r r e c t r a t e and 
a c k n o w l e d g e d t h a t c l a i m a n t was owed $2,743.28 i n t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . Because t h e e m p l o y e r d i d n o t have n o t i c e 
t h a t c l a i m a n t was c h a l l e n g i n g t h e r a t e o f t e m p o r a r y t o t a l 
d i s a b i l i t y u n t i l h e a r i n g , t h e R e f e r e e c o n c l u d e d t h a t i t d i d n o t 
u n r e a s o n a b l y r e s i s t t h e payment o f c o m p e n s a t i o n and t h a t no 
p e n a l t y was a p p r o p r i a t e . C l a i m a n t a s s e r t s t h a t she i s e n t i t l e d t o 
a p e n a l t y and a t t o r n e y f e e . 

We a g r e e w i t h t h e R e f e r e e t h a t no p e n a l t y was w a r r a n t e d 
as t h e r e was no u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f 
t e m p o r a r y d i s a b i l i t y . However, we do c o n c l u d e t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e . T h i s f e e s h a l l be p a i d 
o u t o f c o m p e n s a t i o n . ORS 6 5 6 . 3 8 6 ( 2 ) . We f i n d t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o 25 p e r c e n t o f i n c r e a s e d c o m p e n s a t i o n up t o 
$200. 

C l a i m a n t a l s o s o u g h t a p e n a l t y and a t t o r n e y f e e f o r 
e i g h t days o f c o m p e n s a t i o n she a l l e g e d was n o t p a i d i n December 
1984. The e m p l o y e r conceded t h a t c l a i m a n t was e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y f o r t h i s p e r i o d . As no e x p l a n a t i o n was 
p r o v i d e d f o r t h e e m p l o y e r ' s f a i l u r e t o pay t h e t e m p o r a r y 
d i s a b i l i t y , t h e R e f e r e e awarded an a t t o r n e y f e e e q u i v a l e n t t o 25 
p e r c e n t o f t h e c o m p e n s a t i o n due f o r t h e e i g h t day p e r i o d . We 
m o d i f y t h e o r d e r t o r e f l e c t t h a t i n a d d i t i o n t o t h e a t t o r n e y f e e , 
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c l a i m a n t i s a l s o e n t i t l e d t o a p e n a l t y e q u i v a l e n t t o 25 p e r c e n t o f 
t h e t e m p o r a r y d i s a b i l i t y f o r t h i s e i g h t day p e r i o d . 

The B o a r d a f f i r m s t h e r e m a i n i n g p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 9, 1986 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u o f t h a t p o r t i o n o f t h e o r d e r 
t h a t a w a r ded a $500 p e n a l t y f o r u n r e a s o n a b l e c l a i m c l o s u r e , 
c l a i m a n t i s awarded a p e n a l t y o f 25 p e r c e n t o f t h e u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y g r a n t e d by t h e May 10, 1985 D e t e r m i n a t i o n 
O r d e r . C l a i m a n t ' s a t t o r n e y i s awarded $500 as a r e a s o n a b l e 
a t t o r n e y f e e f o r s e r v i c e s on t h i s i s s u e . For s e r v i c e s i n 
o b t a i n i n g i n c r e a s e d t e m p o r a r y d i s a b i l i t y , . c l a i m a n t ' s a t t o r n e y i s 
a l l o w e d 25 p e r c e n t o f any f u t u r e c o m p e n s a t i o n , n o t t o e x c e e d 
$200. I n a d d i t i o n t o t h e a t t o r n e y f e e awarded by t h e R e f e r e e , 
c l a i m a n t i s awarded a p e n a l t y o f 25 p e r c e n t o f t h e e i g h t d a y s o f 
t h e u n p a i d t e m p o r a r y d i s a b i l i t y i n December 1984. The r e m a i n d e r 
o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

CHARLES A. CLEMENS, C l a i m a n t WCB 85-08815 
SAIF Corp L e g a l , D e f e n s e A t t o r n e y F e b r u a r y 24, 1987 

O r d e r o f D i s m i s s a l 
C l a i m a n t has r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s o r d e r d a t e d 

December 2, 1986. The r e q u e s t was m a i l e d t o t h e SAIF C o r p o r a t i o n on 
December 3 1 , 1986. SAIF r e c e i v e d t h e r e q u e s t on J a n u a r y 2, 1987. 
SAIF f o r w a r d e d t h e r e q u e s t t o t h e Board on J a n u a r y 1 2 , 1987. The 
Boa r d r e c e i v e d t h e r e q u e s t on J a n u a r y 13, 1987. 

ORS 6 5 6 . 2 8 9 ( 3 ) r e q u i r e s t h a t a r e q u e s t f o r B o a r d r e v i e w be 
m a i l e d t o t h e Bo a r d and a l l p a r t i e s no l a t e r t h a n 30 days a f t e r t h e 
m a i l i n g d a t e o f t h e R e f e r e e ' s o r d e r . (Emphasis a d d e d ) . S t r i c t 
c o m p l i a n c e w i t h ORS 6 5 6 . 2 8 9 ( 3 ) i s r e q u i r e d t o i n v o k e o u r j u r i s 
d i c t i o n . A r g o n a u t I n s u r a n c e v . K i n g , 63 Or App 847, 851-52 ( 1 9 8 3 ) . 

Inasmuch as c l a i m a n t ' s r e q u e s t was n o t t i m e l y f i l e d w i t h 
t h e B o a r d , we a r e w i t h o u t j u r i s d i c t i o n t o r e v i e w t h e R e f e r e e ' s 
o r d e r . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r B o a r d r e v i e w i s 
d i s m i s s e d . 

I T IS SO ORDERED. 

BETTY G. DAVIS, C l a i m a n t WCB 85-01372 
D e n n i s O ' M a l l e y , C l a i m a n t ' s A t t o r n e y F e b r u a r y 2 4, 1987 
D e n n i s U l s t e d , D e f e n s e A t t o r n e y O r d e r on Review 

Reviewed by B o a r d Members L e w i s and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Seymour's o r d e r t h a t s e t a s i d e D e t e r m i n a t i o n O r d e r s o f 
J a n u a r y 23, 1985 and F e b r u a r y 1 9, 1985 as p r e m a t u r e and d i r e c t e d 
i t t o a l l o w c l a i m a n t t o see a n o t h e r o u t - o f - s t a t e p h y s i c i a n . SAIF 
a l s o s e e k s t o have i t s O c t o b e r 7, 1985 d e n i a l o f m e d i c a l b e n e f i t s 
and i t s F e b r u a r y 25, 1986 d e n i a l o f a g g r a v a t i o n u p h e l d . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w , s e e k i n g p e n a l t i e s and a t t o r n e y f e e s f o r 
SAIF's r e f u s a l t o a u t h o r i z e a new o u t - o f - s t a t e t r e a t i n g 
p h y s i c i a n . I f we f i n d t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d , 
c l a i m a n t a l s o seeks t o have h e r c l a i m r e o p e n e d due t o an a l l e g e d 
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a g g r a v a t i o n o f her i n d u s t r i a l i n j u r y . The i s s u e s a r e premature 
c l a i m c l o s u r e , c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t , p e n a l t i e s and 
a t t o r n e y f e e s , a g g r a v a t i o n and o u t - o f - s t a t e m e d i c a l t r e a t m e n t . 

I n J u l y 1983, c l a i m a n t s u f f e r e d a compensable i n j u r y to 
her back a f t e r f a l l i n g w h i l e l i f t i n g a m a t t r e s s and box s p r i n g . 
C l a i m a n t i n i t i a l l y t r e a t e d w i t h Dr. F o r s g r e n , who took her o f f 
work and r e f e r r e d her to Dr. S u t h e r l a n d , a n e u r o s u r g e o n . 
Dr. S u t h e r l a n d diagnosed lumbar d i s c syndrome and began 
c o n s e r v a t i v e t r e a t m e n t . He t r e a t e d her r e g u l a r l y and i n November 
1983 noted t h a t i n a d d i t i o n to her p h y s i c a l l i m i t a t i o n s she a l s o 
had a p p a r e n t p s y c h o l o g i c a l problems. I n December 1983, c l a i m a n t 
changed t r e a t i n g p h y s i c i a n s to Dr. A l b r e c h t , a c h i r o p r a c t o r , who 
d i a g n o s e d s e v e r e , a c u t e l u m b o s a c r a l s p r a i n / s t r a i n ; moderate a c u t e 
t h o r a c i c and c e r v i c a l s p r a i n / s t r a i n and v e r t e b r o g e n i c c e p h a l g i a . 
On December 12, 1983 Dr. S u t h e r l a n d c o n c u r r e d i n a r e f e r r a l of 
c l a i m a n t to the P r o v i d e n c e P a i n C e n t e r and f e l t t h a t , i n view of 
her f u n c t i o n a l o v e r l a y , i t would be b e t t e r to a v o i d i n v a s i v e 
p r o c e d u r e s such as a myelogram. 

I n l a t e J a n u a r y 1984, c l a i m a n t n o t i f i e d S A I F t h a t she 
was moving t o C a l i f o r n i a . On F e b r u a r y 2, 1984, S A I F wrote 
c l a i m a n t s t a t i n g t h a t i t was t h e i r p r e r o g a t i v e t o choose h e r 
o u t - o f - s t a t e p h y s i c i a n and t h a t t h e y would choose a Board 
C e r t i f i e d O r t h o p e d i s t i n h e r a r e a . T h e r e a f t e r , a p p a r e n t l y b e c a u s e 
c l a i m a n t had m i s s e d some of the P a i n C e n t e r t r e a t m e n t s , c l a i m a n t ' s 
b e n e f i t s were suspended from F e b r u a r y 6, 1984 t o A p r i l 30, 1984. 

On A p r i l 30, 1984 c l a i m a n t began t r e a t i n g w i t h 
Dr. B e r r i e n , a C a l i f o r n i a o r t h o p e d i c surgeon, who had been 
s e l e c t e d by S A I F . Dr. B e r r i e n noted c l a i m a n t ' s c h r o n i c back 
d i s c o m f o r t and r e f e r r e d h e r t o Dr. P o r e c h a , a n e u r o l o g i s t , i n 
c o n s u l t a t i o n . Dr. P o r e c h a conducted an EMG and c o n c l u d e d on 
J u n e 4, 1984 t h a t c l a i m a n t had no d e n e r v a t i o n , b u t d i d appear t o 
have a l o t o f muscle spasms and was v e r y a n x i o u s . Dr. B e r r i e n 
f e l t c l a i m a n t had e v i d e n c e o f s c i a t i c i r r i t a t i o n and on June 22, 
1984 recommended an e p i d u r a l b l o c k and p h y s i c a l t h e r a p y . On 
J u l y 20, 1984, Dr. B e r r i e n s t a t e d t h a t c l a i m a n t was not i m p r o v i n g 
w i t h e i t h e r h e r t r e a t m e n t or p h y s i c a l t h e r a p y and s t a t e d t h a t she 
c o u l d be r e l e a s e d f o r r e g u l a r d u t y a s of J u l y 23, 1984 f o r a t r i a l 
o f a t l e a s t a month. 

On August 9, 1984, c l a i m a n t found new employment a t a 
t e l e p h o n e a n s w e r i n g s e r v i c e . She worked f o u r h o u r s b u t then went 
to the S c e n i c H o s p i t a l Emergency Room due to back p a i n . 
Dr. B e r r i e n examined c l a i m a n t on August 16, 1984 and noted t h a t 
she was " c r y i n g and c a r r y i n g on," h a v i n g o b t a i n e d no r e l i e f i n h e r 
back d i s t r e s s . He f e l t he had n o t h i n g more o r t h o p e d i c a l l y t o 
o f f e r and t h a t she had a "tremendous" amount of e m o t i o n a l 
o v e r l a y . C l a i m a n t c o n t i n u e d to be r e l e a s e d f o r r e g u l a r d u t y and 
was r e f e r r e d to the C e n t r a l V a l l e y P a i n C e n t e r f o r e v a l u a t i o n and 
p o s s i b l e t r e a t m e n t . 

She was e v a l u a t e d a t the P a i n C e n t e r on August 17, 1984 
and s u b s e q u e n t l y a d m i t t e d on an i n - h o u s e b a s i s f o r p o r t i o n s o f 
September and October of 1984. I n a September 1984 l e t t e r , t h e 
P a i n C e n t e r r e p o r t e d t h a t i n a d d i t i o n t o low back p a i n , t h e 
i n d u s t r i a l i n j u r y had t r i g g e r e d an a d j u s t m e n t d i s o r d e r w i t h mixed 
e m o t i o n a l and p s y c h o g e n i c p a i n d i s o r d e r f e a t u r e s . C l a i m a n t was 
w e l l m o t i v a t e d and c o o p e r a t i v e and P a i n C e n t e r p e r s o n n e l 
recommended f o l l o w up p s y c h o t h e r a p y f o r the n e x t t h r e e months. On 
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November 12, 1984, Dr. B e r r i e n o p i n e d t h a t t h e r e was n o t h i n g t o be 
o f f e r e d f o r t h e r e l i e f o f c l a i m a n t ' s symptoms and t h a t h e r 
s u b j e c t i v e symptoms f a r o u t w e i g h e d any o b j e c t i v e f i n d i n g s . He 
f e l t no more t r e a t m e n t was w a r r a n t e d and c l a i m a n t c o u l d r e t u r n t o 
h e r n o r m a l l i n e o f w o r k . He f o u n d h e r m e d i c a l l y s t a t i o n a r y . 

On J a n u a r y 23, 1985 a D e t e r m i n a t i o n O r d e r was i s s u e d 
t h a t a warded c l a i m a n t t e m p o r a r y d i s a b i l i t y f r o m J u l y 30, 1983 
t h r o u g h J u l y 22, 1984, b u t no p e r m a n e n t d i s a b i l i t y . A t SAIF's 
r e q u e s t t h e D e t e r m i n a t i o n O r d e r was r e c o n s i d e r e d by t h e E v a l u a t i o n 
D i v i s i o n . As a r e s u l t , a s e c o n d D e t e r m i n a t i o n O r d e r was i s s u e d on 
F e b r u a r y 19, 1985 w h i c h e x c l u d e d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
f r o m F e b r u a r y 6, 1984 t h r o u g h A p r i l 30, 1984. 

I n A p r i l 1985, t h e E x e c u t i v e D i r e c t o r o f t h e P a i n C e n t e r 
w r o t e SAIF s t a t i n g t h a t c l a i m a n t had made f a v o r a b l e p r o g r e s s u n d e r 
t h e i r t r e a t m e n t i n September and O c t o b e r , b u t was i n much need o f 
a f t e r c a r e t r e a t m e n t . They had l a s t seen c l a i m a n t on November 26, 
1984 and a t t h a t t i m e f e l t she was s t i l l d i s a b l e d . I n May 1985, 
Dr B e r r i e n c o n c l u d e d t h a t c l a i m a n t had no o b j e c t i v e i m p a i r m e n t as 
a r e s u l t o f h e r i n d u s t r i a l i n j u r y and t h a t she s h o u l d seek o u t s i d e 
c o u n s e l i n g f o r h e r n o n c o m p e n s a b l e c o m p l a i n t s . Dr. B e r r i e n f u r t h e r 
n o t e d t h a t c l a i m a n t had e x p e r i e n c e d many e m o t i o n a l s e t b a c k s 
r e l a t e d t o h e r home l i f e . On May 14, 1985 c l a i m a n t was seen a g a i n 
i n t h e S c e n i c H o s p i t a l Emergency Room f o r a b d o m i n a l and l o w back 
p a i n . 

C l a i m a n t ' s a t t o r n e y w r o t e a l e t t e r t o SAIF on J u l y 1 1 , 
1985 r e q u e s t i n g a u t h o r i z a t i o n f o r a new t r e a t i n g p h y s i c i a n , as 
Dr. B e r r i e n had r e f u s e d t o see h e r . SAIF f o r m a l l y d e n i e d t h e 
r e q u e s t on O c t o b e r 25, 1985. 

I n A u g u s t 1985 Dr. B e r r i e n s e n t a l e t t e r t o SAIF 
i n d i c a t i n g t h a t t h e Emergency Room v i s i t s by c l a i m a n t were n o t 
r e l a t e d t o h e r i n d u s t r i a l i n j u r y . He a l s o s t a t e d t h a t she had no 
p s y c h o l o g i c a l p r o b l e m s and t h a t some new p h y s i c a l p r o b l e m s m i g h t 
be t h e e t i o l o g y o f h e r v i s i t s t o t h e ~ Emergency Room. On 
O c t o b e r 7, 1985 SAIF i s s u e d a d e n i a l o f t r e a t m e n t f o r c l a i m a n t ' s 
l o w back and a b d o m i n a l p a i n as b e i n g u n r e l a t e d t o her o r i g i n a l 
i n d u s t r i a l i n j u r y . 

I n September 1985, c l a i m a n t saw Dr. Roby, a 
c h i r o p r a c t o r . Based on x - r a y s and p o s i t i v e o r t h o p e d i c -
n e u r o l o g i c a l t e s t s , Dr. Roby d i a g n o s e d numerous d i f f i c u l t i e s w i t h 
c l a i m a n t ' s b a c k . Dr. Roby c o n c l u d e d t h a t c l a i m a n t was u n a b l e t o 
r e t u r n t o h e r r e g u l a r work and was i n need o f c u r a t i v e t r e a t m e n t . 
The E x e c u t i v e D i r e c t o r o f t h e C e n t r a l V a l l e y C o n t r o l P a i n C e n t e r 
w r o t e a r e p o r t on J a n u a r y 13, 1986 o u t l i n i n g c l a i m a n t ' s t r e a t m e n t 
a t t h e c l i n i c . The r e p o r t i n d i c a t e d t h a t c l a i m a n t o b t a i n e d some 
r e l i e f f r o m t h e p h y s i c a l t h e r a p y t r e a t m e n t , b u t was u n a b l e t o 
m a s t e r s t r e s s r e d u c t i o n t e c h n i q u e s . The D i r e c t o r f e l t t h a t 
c l a i m a n t ' s home l i f e c o n t i n u e d t o a g g r a v a t e h e r b a c k . 
A c c o r d i n g l y , t h e D i r e c t o r c o n c l u d e d c l a i m a n t w o u l d have t o l i v e 
w i t h t h i s d i s a b i l i t y f o r t h e r e s t o f h e r l i f e and t h a t she was 
p e r m a n e n t l y d i s a b l e d f r o m w o r k i n g i n h e r r e g u l a r c a p a c i t y as a 
m a i d . 

I n F e b r u a r y 1986 Dr. Roby a g a i n r e p o r t e d t h a t c l a i m a n t 
was n e i t h e r m e d i c a l l y s t a t i o n a r y n o r r e l e a s e d f o r r e g u l a r d u t y and 
was i n need o f a d d i t i o n a l t r e a t m e n t . SAIF i s s u e d a d e n i a l l e t t e r 
on F e b r u a r y 25, 1986 d e n y i n g c l a i m a n t ' s a g g r a v a t i o n c l a i m . I n 
a d d i t i o n , t h e d e n i a l s t a t e d : 
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"Furthermore, when an i n j u r e d worker moves 
ou t o f s t a t e , t h e workers' compensation 
in s u r a n c e c a r r i e r has the r i g h t t o p r i o r 
a p p r o v a l o f a change o f t r e a t i n g 
p h y s i c i a n . We informed your a t t o r n e y by 
telephone and by l e t t e r t h a t we d i d n o t 
a u t h o r i z e a change o f t r e a t i n g p h y s i c i a n . 
T h e r e f o r e , t h e r e c e n t m e d i c a l r e p o r t s have 
no w e i g h t . I f you b e l i e v e your c o n d i t i o n 
has worsened, we would suggest t h a t you 
r e t u r n t o Dr. B e r r i e n f o r f u r t h e r 
e x a m i n a t i o n . " 

A t h e a r i n g c l a i m a n t t e s t i f i e d t h a t she sought SAIF's 
a u t h o r i z a t i o n f o r another d o c t o r besides Dr. B e r r i e n from November 
1984 t o May 1985. She s t a t e d she had t o go t o the Emergency Room 
on May 14, 1985 f o r b o t h low back and abdominal p a i n . The b i l l s 
f o r t h e Emergency Room a l o n g w i t h Dr. Roby's b i l l s were s u b m i t t e d 
t o SAIF f o r payment. However, t h e y remained u n p a i d . 

A c l a i m a n t i s m e d i c a l l y s t a t i o n a r y i f "no f u r t h e r 
m a t e r i a l improvement would r e a s o n a b l y be expected from m e d i c a l 
t r e a t m e n t , or the passage o f t i m e . " ORS 656.005(17). F u r t h e r , 
the reasonableness o f med i c a l e x p e c t a t i o n s a t t h e t i m e o f c l a i m 
c l o s u r e i s judged by the evidence a v a i l a b l e a t the t i m e , n o t by 
subsequent developments or a change i n c l a i m a n t ' s c o n d i t i o n . 
S u l l i v a n v. Argonaut I n s . Co., 73 Or App 694 (198 5 ) ; A l v a r e z v. 
GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . 

Dr. B e r r i e n , on November 12, 1984, concluded t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t no a d d i t i o n a l t r e a t m e n t 
was w a r r a n t e d . By t h a t t i m e , c l a i m a n t had completed her in-house 
program a t t h e C e n t r a l V a l l e y P a i n Center w i t h no i n d i c a t i o n t h a t 
she was i n need o f a d d i t i o n a l c u r a t i v e t r e a t m e n t . Thus, t he 
med i c a l evidence i n November o f 1984 i n d i c a t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y . A c c o r d i n g l y , t h e c l a i m was n o t p r e m a t u r e l y 
c l o s e d . 

We do not d i s t u r b the Referee's f i n d i n g t h a t c l a i m a n t 
was e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s from F e b r u a r y 6, 
1984 t h r o u g h A p r i l 30, 1984. Consequently, t h e D e t e r m i n a t i o n 
Order o f February 19, 1985 remains s e t a s i d e . The January 23, 
±985 D e t e r m i n a t i o n Order i s r e i n s t a t e d i n i t s e n t i r e t y . SAIF i s 
e n t i t l e d t o o f f s e t temporary d i s a b i l i t y b e n e f i t s p a i d from 
J u l y 23, 1984 t o January 23, 1985, l e s s t h e ti m e c l a i m a n t was 
undergoing in-house t r e a t m e n t a t the C e n t r a l V a l l e y P a i n Center. 

We s e t a s i d e SAIF's October 7, 1985 d e n i a l . 

Claimant has the burden o f p r o v i n g by a preponderance o f 
the evidence t h a t her need f o r m e d i c a l t r e a t m e n t i s r e l a t e d t o her 
compensable i n j u r y . Dr. Roby on September 12, 1985 s t a t e d t h a t 
c l a i m a n t was i n need o f med i c a l t r e a t m e n t f o r c o n t i n u i n g back 
problems r e l a t e d t o her i n d u s t r i a l i n j u r y . Moreover, t h e Pain 
Center had opined i n A p r i l 1985 t h a t c l a i m a n t s t i l l had d i s a b i l i t y 
r e l a t e d t o her o r i g i n a l i n j u r y . The October 7, 1985 d e n i a l o f 
SAIF i s based upon Dr. B e r r i e n ' s August 1985 r e p o r t i n which he 
concluded t h a t any t r e a t m e n t c l a i m a n t was r e c e i v i n g was u n r e l a t e d 
t o her o r i g i n a l i n j u r y . However, Dr. B e r r i e n had r e f u s e d t o 
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examine c l a i m a n t and had not seen her s i n c e November 1984. Based 
on our r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t ' s Emergency 
Room t r e a t m e n t and t r e a t m e n t w i t h Dr. Roby were r e l a t e d t o her 
i n d u s t r i a l i n j u r y . 

We a l s o f i n d SAIF's r e f u s a l t o a u t h o r i z e a new t r e a t i n g 
p h y s i c i a n t o have been unreasonable. 

I n t h e summer o f 1985, c l a i m a n t ' s a t t o r n e y sought t o 
o b t a i n a new t r e a t i n g p h y s i c i a n f o r c l a i m a n t as Dr. B e r r i e n had 
r e f u s e d t o c o n t i n u e t o t r e a t h e r . SAIF denied t h e r e q u e s t by 
l e t t e r on October 25, 1985 and i n t h e i r d e n i a l o f February 25, 
1986. ORG 656.245(1) r e q u i r e s i n s u r e r ' s t o p r o v i d e r e a s o n a b l e 
m e d i c a l s e r v i c e s w i t h o u t r e g a r d t o the i n j u r e d worker's geogr a p h i c 
l o c a t i o n . Reynaga v. Northwest Farm Bureau, 300 Or 255, 261 
(19 8 5 ) . An i n s u r e r ' s power t o v e t o c l a i m a n t ' s c h o i c e o f an 
o u t - o f - s t a t e p h y s i c i a n under ORS 656.245(3) i s not u n l i m i t e d . Day 
v. S & S Pi z z a Co., 77 Or App 711, 716 (198 6 ) . 

Dr. B e r r i e n had r e f u s e d t o t r e a t c l a i m a n t s i n c e November 
of 1984. Claimant and her a t t o r n e y r e p e a t e d l y sought 
a u t h o r i z a t i o n t o change t r e a t i n g p h y s i c i a n s . T h i s r e q u e s t was 
r e p e a t e d l y t u r n e d down. The February 26, 1986 d e n i a l a g a i n 
i n s t r u c t e d c l a i m a n t t o r e t u r n t o Dr. B e r r i e n who had r e f u s e d t o 
see h e r . We f i n d SAIF's r e f u s a l t o a u t h o r i z e a new t r e a t i n g 
p h y s i c i a n a d e n i a l o f med i c a l t r e a t m e n t as p r o v i d e d by ORS 
656.245. We f u r t h e r conclude t h a t t h i s d e n i a l was unreasonable 
and t h a t c l a i m a n t i s e n t i t l e d t o a 25 p e r c e n t p e n a l t y assessed 
a g a i n s t u n p a i d m e d i c a l t r e a t m e n t . 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t 
must e s t a b l i s h by a preponderance o f the evidence t h a t h e r 
c o n d i t i o n has worsened as a r e s u l t o f her o r i g i n a l i n j u r y . ORS 
656.273. I n A p r i l 1985 th e E x e c u t i v e D i r e c t o r o f t h e C e n t r a l 

. l l e y P a i n Center s t a t e d t h a t as o f November 1984 c l a i m a n t 
c o n t i n u e d t o be d i s a b l e d . Dr. Roby i n d i c a t e d i n November 1985 
t h a t , based on x-rays and p o s i t i v e n e u r o l o g i c a l t e s t s p e r f o r m e d on 
September 12, 1985, c l a i m a n t was i n need o f c u r a t i v e t r e a t m e n t and 
was not r e l e a s e d t o her r e g u l a r work. I n February 1986, Dr. Roby 
repe a t e d t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y nor r e l e a s e d 
f o r r e g u l a r work. SAIF i s s u e d a d e n i a l o f t h e a g g r a v a t i o n c l a i m 
on F e bruary 25, 1986, h a v i n g g i v e n "no w e i g h t " t o t h e o p i n i o n o f 
Dr. Roby. We f i n d t h a t c l a i m a n t has e s t a b l i s h e d an a g g r a v a t i o n 
c l a i m and s e t a s i d e SAIF's February 25, 1986 d e n i a l . 
Consequently, t he c l a i m s h a l l be reopened as o f September 12, 1985 
and s h a l l be processed u n t i l c l o s u r e under 656.268. 

ORDER 

The Referee's o r d e r dated A p r i l 1, 1986 i s r e v e r s e d , 
a f f i r m e d , and m o d i f i e d . That p o r t i o n o f the o r d e r t h a t found 
c l a i m a n t ' s c l a i m p r e m a t u r e l y c l o s e d i s r e v e r s e d . The January 23, 
1985 D e t e r m i n a t i o n Order i s a f f i r m e d i n i t s e n t i r e t y . The SAIF 
C o r p o r a t i o n ' s October 27, 1985 d e n i a l o f me d i c a l t r e a t m e n t i s s e t 
a s i d e . For SAIF's r e f u s a l t o a u t h o r i z e a new t r e a t i n g p h y s i c i a n , 
i t i s assessed a 25 p e r c e n t p e n a l t y a g a i n s t Dr. Roby's and t h e 
Emergency Room's unpaid m e d i c a l b i l l s as o f February 27, 1986. 
SAIF's February 25, 1986 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
s e t a s i d e and s h a l l be reopened as o f September 12, 1985 and 
processed t h r o u g h c l o s u r e under ORS 656.268. SAIF i s p e r m i t t e d t o 
o f f s e t temporary d i s a b i l i t y b e n e f i t s p a i d between J u l y 22, 1984 
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and September 12, 1985, l e s s the p e r i o d c l a i m a n t was under g o i n g 
in-house t r e a t m e n t a t the C e n t r a l V a l l e y Pain Center, a g a i n s t 
f u t u r e permanent d i s a b i l i t y awards. 

Claimant's a t t o r n e y fees are m o d i f i e d . For h i s s e r v i c e s 
a t h e a r i n g , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o $600 f o r p r e v a i l i n g 
on the d e n i a l o f med i c a l t r e a t m e n t and $300 f o r p r e v a i l i n g on the 
award o f a r e l a t e d p e n a l t y . Claimant's a t t o r n e y i s awarded $700 
f o r p r e v a i l i n g on t h e a g g r a v a t i o n c l a i m . For s e r v i c e s on Board 
r e v i e w c o n c e r n i n g t h e med i c a l t r e a t m e n t and a g g r a v a t i o n i s s u e s , 
c l a i m a n t ' s a t t o r n e y i s awarded $500 as a reasonable a t t o r n e y f e e 
t o be p a i d by the SAIF C o r p o r a t i o n . The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . 

JERRY F. FOSTER, Claimant WCB 84-11283 & 84-12837 
Malagon & Moore, Claimant's A t t o r n e y s February 24, 1987 
Dav i d Home, Defense A t t o r n e y Second Order on Reconsider-
Cummins, e t a l . , Defense A t t o r n e y s a t i o n 

A f t e r the Board i s s u e d i t s Order on R e c o n s i d e r a t i o n 
dated November 18, 1986, Wausau Insurance Companies s u b m i t t e d a 
request t o reopen the r e c o r d f o r the r e c e i p t o f evidence i t 
a n t i c i p a t e d would be pre s e n t e d a t another h e a r i n g i n another case 
i n v o l v i n g the same p a r t i e s . Soon t h e r e a f t e r , c l a i m a n t requested 
r e c o n s i d e r a t i o n o f t h a t p o r t i o n of the Board's Order on 
R e c o n s i d e r a t i o n t h a t r e j e c t e d h i s r e q u e s t f o r a t t o r n e y fees i n 
co n n e c t i o n w i t h the r e s p o n s i b i l i t y i s s u e . We abated our Order on 
R e c o n s i d e r a t i o n on December 1 1 , 1986 t o a l l o w t h e p a r t i e s t i me t o 
respond t o these r e q u e s t s . Subsequently, by l e t t e r dated 
December 23, 1986, c l a i m a n t withdrew h i s r e q u e s t f o r 
r e c o n s i d e r a t i o n . Consequently, o n l y Wausau's r e q u e s t i s c u r r e n t l y 
b e f o r e the Board. The d e a d l i n e s s e t by the Board f o r response t o 
Wausau's request have e x p i r e d . 

We t r e a t Wausau's request as a request f o r remand. See 
Judy A. B r i t t o n , 37 Van Natt a 1262 (1985). We conclude t h a t t h i s 
case has not been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed or heard by the Referee. See ORS 
656.295. Remand, t h e r e f o r e , i s denied. A f t e r r e c o n s i d e r a t i o n , 
the Board adheres t o and r e p u b l i s h e s i t s Order on Review dated 
June 12, 1986 and Order on R e c o n s i d e r a t i o n dated November 18, 
1986, e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

A.G. McCULLOUGH, Claimant WCB 85-02415 
Hayner, e t a l . , C l a imant's A t t o r n e y s February 24, 1987 
Foss, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f Referee H o l t a n ' s o r d e r which 
awarded a d d i t i o n a l temporary t o t a l d i s a b i l i t y . On r e v i e w , 
c l a i m a n t contends t h a t he i s e n t i t l e d t o temporary d i s a b i l i t y 
b e n e f i t s u n t i l t h e date h i s c l a i m was c l o s e d by t h e E v a l u a t i o n 
D i v i s i o n . The s e l f - i n s u r e d employer has moved f o r d i s m i s s a l o f 
t h i s m a t t e r , c o n t e n d i n g t h a t the Court of Appeals' subsequent 
f i n d i n g t h a t the c l a i m was noncompensable renders t h e i s s u e r a i s e d 
on t h i s r e view moot. 
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I n November 1982, w h i l e w o r k i n g as a m i l l w r i g h t , 
c l a i m a n t s u f f e r e d a h e a r t a t t a c k . A December 1983 h e a r i n g was 
h e l d c o n c e r n i n g the employer's d e n i a l of h i s c l a i m . However, 
because of a co n t i n u a n c e f o r a d d i t i o n a l evidence and argument, t h e 
r e c o r d was not c l o s e d u n t i l November 1984. On December 7, 1984, a 
p r i o r Referee found t he employer r e s p o n s i b l e f o r c l a i m a n t ' s h e a r t 
a t t a c k and i t s sequelae. 

On December 21, 1984, the employer asked Dr. Henke, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o p r o v i d e copies o f c l a i m a n t ' s 
medical r e c o r d . On January 24, 1985, the employer a d v i s e d 
Dr. Henke t h a t i t had been " t o l d [by your o f f i c e ] t h a t [ c l a i m a n t ] 
was c o n s i d e r e d m e d i c a l l y s t a t i o n a r y s i x months from t he date o f ' 
h i s h e a r t a t t a c k . " C a l c u l a t i n g t h i s " m e d i c a l l y s t a t i o n a r y " date 
t o be May 23, 1983, the employer asked i f the c l a i m c o u l d be 
c l o s e d . 

On February 5, 1985, Dr. Henke r e p o r t e d t h a t , s i n c e t h e 
November 1982 h e a r t a t t a c k , c l a i m a n t had e x p e r i e n c e d s e v e r a l 
episodes of chest p a i n which were secondary t o h i s p o s t - m y o c a r d i a l 
i n f a r c t i o n syndrome. Treatment had c o n s i s t e d o f m e d i c a t i o n s and 
p e r i o d s of h o s p i t a l i z a t i o n i n March 1983 and August 1983. The 
m e d i c a t i o n had e v e n t u a l l y been d i s c o n t i n u e d i n A p r i l 1984. Since 
t h a t t i m e , Dr. Henke noted t h a t t h e r e had been no r e c u r r e n c e o f 
the syndrome. 

On February 20, 1985, the employer r e q u e s t e d t h e 
issuance o f a D e t e r m i n a t i o n Order. I n i t s r e q u e s t , t he employer 
noted t h a t i t had p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s from 
the November 1982 h e a r t a t t a c k u n t i l May 23, 1983. 

On February 26, 1985, c l a i m a n t requested a h e a r i n g , 
c o n t e n d i n g t h a t h i s temporary t o t a l d i s a b i l i t y b e n e f i t s had been 
u n l a w f u l l y t e r m i n a t e d . Since h i s h e a r t a t t a c k , c l a i m a n t had 
n e i t h e r r e t u r n e d t o work nor been r e l e a s e d t o r e t u r n t o h i s 
r e g u l a r work by h i s t r e a t i n g p h y s i c i a n . 

On March 1 , 1985, the E v a l u a t i o n D i v i s i o n r e p o r t e d t h a t 
i t was unable t o i s s u e a D e t e r m i n a t i o n Order based on the p r o v i d e d 
m e d i c a l i n f o r m a t i o n . The employer was d i r e c t e d t o o b t a i n 
i n f o r m a t i o n c o n c e r n i n g c l a i m a n t ' s permanent i m p a i r m e n t , r e s i d u a l 
p h y s i c a l c a p a c i t y , and e d u c a t i o n . 

On March 29, 1985, Dr. Henke responded t o q u e s t i o n s 
posed by c l a i m a n t ' s a t t o r n e y . A f t e r d i s c u s s i n g t h e course of 
c l a i m a n t ' s m e d i c a l t r e a t m e n t , Dr. Henke concluded t h a t c l a i m a n t 
was m e d i c a l l y s t a b l e on November 9, 1983. On A p r i l 3, 1985, i n 
response t o t h e employer's reques t f o r a d d i t i o n a l i n f o r m a t i o n , 
Dr. Henke f u r t h e r d e s c r i b e d the s e v e r i t y of c l a i m a n t ' s c o n d i t i o n . 
I n Dr. Henke's o p i n i o n , c l a i m a n t c o u l d r e t u r n t o work, b u t i n a 
m o d i f i e d p o s i t i o n t h a t avoided strenuous p h y s i c a l a c t i v i t y . 

The m a t t e r proceeded t o h e a r i n g on A p r i l 18, 1985. At 
t h i s t i m e , no D e t e r m i n a t i o n Order had been i s s u e d . R e l y i n g on t h e 
Board's d e c i s i o n i n Sharon Bracke, 36 Van Nat t a 1245 ( 1 9 8 4 ) , t h e 
Referee concluded t h a t the employer was j u s t i f i e d i n t e r m i n a t i n g 
c l a i m a n t ' s compensation p r i o r t o c l a i m c l o s u r e . I n Bracke, t h e 
Board had h e l d t h a t under p a r t i c u l a r c i r c u m s t a n c e s , w i t h i n 14 days 
of a l i t i g a t i o n o r d e r f i n d i n g a c l a i m compensable, an 
e m p l o y e r / i n s u r e r s h o u l d pay time l o s s b e n e f i t s u n t i l t h e date t h a t 
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a c l a i m a n t r e t u r n e d t o work, was r e l e a s e d t o r e t u r n t o r e g u l a r 
work, or was d e c l a r e d (as opposed t o b e i n g determined under ORS 
656.268) t o be m e d i c a l l y s t a t i o n a r y . F i n d i n g Dr. Henke's o p i n i o n 
p e r s u a s i v e , the Referee determined t h a t c l a i m a n t ' s c o n d i t i o n 
became m e d i c a l l y s t a t i o n a r y on November 9, 1983. T h e r e f o r e , 
c l a i m a n t was awarded a d d i t i o n a l temporary d i s a b i l i t y from May 24, 
1983 t h r o u g h November 9, 1983. 

Subsequent t o the Referee's o r d e r , t h e Board's or d e r i n 
Bracke has been r e v e r s e d by the Court o f Appeals i n an o p i n i o n 
which d i d not s p e c i f i c a l l y address the Board's r e a s o n i n g 
c o n c e r n i n g t h i s u n i l a t e r a l t e r m i n a t i o n i s s u e . Bracke v. Baza'r, 
78 Or App 128 (1986). However, c o n s i d e r i n g the c o u r t ' s subsequent 
o p i n i o n , the Board's d e c i s i o n i n Bracke i s of dubious p r e c e d e n t i a l 
v a l u e . R i c h a r d M. Deskins, 38 Van Natta 494, 497 ( 1 9 8 6 ) . 
Furthermore, the Board's Bracke d e c i s i o n appears t o run counter t o 
the r e a s o n i n g expressed i n Volk v. SAIF, 73 Or App 643, 646 
( 1 9 8 5 ) . I n V o l k , SAIF t e r m i n a t e d temporary d i s a b i l i t y b e n e f i t s 
b e f o r e the a t t e n d i n g p h y s i c i a n had approved a r e t u r n t o r e g u l a r 
employment and b e f o r e the issuance of a D e t e r m i n a t i o n Order. 
C i t i n g ORS 656.268(2) and Scheidemantel v. SAIF, 68 Or App 822, 
824-25, m o d i f i e d 70 Or App 552 ( 1 9 8 4 ) , the c o u r t concluded t h a t 
SAIF was w i t h o u t a u t h o r i t y t o t e r m i n a t e c l a i m a n t ' s b e n e f i t s b e f o r e 
t h e issuance of a D e t e r m i n a t i o n Order. 

The p r e s e n t l y r e l e v a n t p o r t i o n of ORS 656.268(2) 
p r o v i d e s t h a t i f the a t t e n d i n g p h y s i c i a n has not approved the 
worker's r e t u r n t o the worker's r e g u l a r employment, the i n s u r e r or 
s e l f - i n s u r e d employer must c o n t i n u e t o make temporary t o t a l 
d i s a b i l i t y payments u n t i l t e r m i n a t i o n of such payments i s 
a u t h o r i z e d f o l l o w i n g e x a m i n a t i o n of the medical r e p o r t s s u b m i t t e d 
t o t he E v a l u a t i o n D i v i s i o n . ORS 656.268(2). I f t h e worker has 
not a c t u a l l y r e t u r n e d t o work, nor been a u t h o r i z e d by the worker's 
a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r employment, compensation 
s h a l l be p a i d u n t i l a D e t e r m i n a t i o n Order has been i s s u e d pursuant 
t o ORS 656.268. OAR 436-30-010(7); V o l k , s u p r a ; Jackson v. SAIF, 
7 Or App 109 (1971). 

F o l l o w i n g our review of t h i s r e c o r d , we conclude t h a t , 
w h i l e p r o c e s s i n g t h i s c l a i m , the employer sh o u l d have c o n t i n u e d t o 
pay temporary d i s a b i l i t y b e n e f i t s . Once i t was found r e s p o n s i b l e 
f o r the c l a i m , t h e employer i n i t i a t e d procedures which e v e n t u a l l y 
r e s u l t e d i n the c l a i m ' s c l o s u r e . Yet, when the employer 
t e r m i n a t e d c l a i m a n t ' s compensation, c l a i m a n t had n e i t h e r a c t u a l l y 
r e t u r n e d t o work nor had he been r e l e a s e d t o r e t u r n t o h i s r e g u l a r 
employment by Dr. Henke. Moreover, t h e employer had not r e c e i v e d 
a u t h o r i z a t i o n from the E v a l u a t i o n D i v i s i o n t o d i s c o n t i n u e 
c l a i m a n t ' s d i s a b i l i t y b e n e f i t s . Thus, under these c i r c u m s t a n c e s , 
t h e employer was o b l i g a t e d t o pay compensation u n t i l t h e issuance 
of a D e t e r m i n a t i o n Order. 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s i n a d d i t i o n t o t h e b e n e f i t s awarded 
by the Referee. These b e n e f i t s s h o u l d run from November 10, 1983 
t h r o u g h May 1 , 1985, the date of the f i r s t D e t e r m i n a t i o n Order. 
Inasmuch as the employer's a c t i o n s were taken p r i o r t o the 
r e v e r s a l of the Board's Bracke d e c i s i o n , we do not c o n s i d e r i t s 
conduct unreasonable. Consequently, p e n a l t i e s and accompanying 
a t t o r n e y fees w i l l not be assessed. 

Subsequent t o Referee Holtan's o r d e r , t h e Board a f f i r m e d 
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the p r i o r Referee's o r d e r which had found t h e c l a i m compensable. 
However, t h e Court of Appeals has re v e r s e d t h e Board's o r d e r , 
Weyerhaeuser Co. v. McCullough, 80 Or App 98 (1 9 8 6 ) , and 
c l a i m a n t ' s p e t i t i o n f o r review has been denied by the Supreme 
Court . Weyerhaeuser Co. v. McCullough, 302 Or 158 ( 1 9 8 6 ) . 

Based on the c o u r t ' s r e v e r s a l o f the Board's f i n d i n g o f 
c o m p e n s a b i l i t y , t h e employer has requested t h e d i s m i s s a l o f t h i s 
m a t t e r . The employer contends t h a t t h e c o u r t ' s d e c i s i o n renders 
the i s s u e p r e s e n t l y b e f o r e t h e Board moot. We d e c l i n e t o g r a n t 
the employer's r e q u e s t . 

The n o n c o m p e n s a b i l i t y of the c l a i m has become f i n a l by 
o p e r a t i o n of law. However, t h i s d e t e r m i n a t i o n does not e x t i n g u i s h 
t h e i s s u e of whether t h e employer p r o p e r l y e x e r c i s e d i t s 
p r o c e s s i n g o b l i g a t i o n s d u r i n g the p e r i o d t h e c l a i m was c o n s i d e r e d 
compensable. Were we t o g r a n t the employer's m o t i o n , our d e c i s i o n 
c o u l d be i n t e r p r e t e d as a concurrence w i t h the p r o p o s i t i o n t h a t i t 
i s not always necessary f o r an i n s u r e r / e m p l o y e r t o f u l f i l l i t s 
s t a t u t o r y o b l i g a t i o n s . I n a d d i t i o n , such a d e c i s i o n c o u l d 
encourage f u t u r e i n s u r e r s / e m p l o y e r s t o f o r s a k e t h e i r p r o c e s s i n g 
o b l i g a t i o n s , i f they understood t h a t t h e i r conduct would not be 
s u b j e c t t o review once t he u n d e r l y i n g c l a i m was found 
noncompensable. 

A n t i c i p a t i n g today's d e c i s i o n , t h e employer has 
requested p e r m i s s i o n t o o f f s e t t h e "overpayment" c r e a t e d by t h i s 
o r der a g a i n s t c l a i m a n t ' s permanent d i s a b i l i t y award as g r a n t e d by 
a p o s t - h e a r i n g D e t e r m i n a t i o n Order. The request i s r e j e c t e d 
because t he c o u r t ' s u l t i m a t e f i n d i n g of n o n c o m p e n s a b i l i t y has 
rendered t h e req u e s t meaningless. The c o u r t ' s d e c i s i o n ensures 
t h a t t h e r e w i l l be no f u t u r e permanent d i s a b i l i t y payments 
c o n c e r n i n g t h i s c l a i m . Thus, even i f we g r a n t e d t h e r e q u e s t , 
t h e r e i s no l o n g e r a permanent d i s a b i l i t y award a g a i n s t which t o 
o f f s e t t h i s s o - c a l l e d "overpayment." 

ORDER 

The Referee's order dated A p r i l 25, 1985 i s m o d i f i e d . 
I n a d d i t i o n t o the Referee's award of temporary d i s a b i l i t y , 
c l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y compensation from 
November 10, 1983 th r o u g h May 1 , 1985. I n l i e u o f the Referee's 
a t t o r n e y fee award, c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
the i n c r e a s e d compensation c r e a t e d by the Referee's o r d e r , as w e l l 
as t h i s o r d e r . However, c l a i m a n t ' s t o t a l a t t o r n e y f e e award, f o r 
s e r v i c e s a t the h e a r i n g and on Board r e v i e w , s h a l l not exceed 
$3,000. 

BERT E. MILTENBERGER, Claimant Own Motion 86-0564M 
Li n d s a y , e t a l . , C l a imant's A t t o r n e y s February 24, 1987 
SAIF Corp L e g a l , Defense A t t o r n e y Own Moti o n D e t e r m i n a t i o n on 

R e c o n s i d e r a t i o n 
On October 27, 1986 we is s u e d an Own Motion 

D e t e r m i n a t i o n , c l o s i n g c l a i m a n t ' s c l a i m f o r a January 29, 1979 
i n j u r y . On November 26, 1986 we abated our p r e v i o u s o r d e r and 
requested t h e SAIF C o r p o r a t i o n ' s response t o c l a i m a n t ' s c o n t e n t i o n 
t h a t we l a c k e d j u r i s d i c t i o n t o e n t e r a c l o s u r e o r d e r . I f we f i n d 
we do have j u r i s d i c t i o n , c l a i m a n t seeks an i n c r e a s e d award f o r 
permanent p a r t i a l d i s a b i l i t y . A f t e r r e c o n s i d e r a t i o n , we f i n d t h a t 
we have j u r i s d i c t i o n . 
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SAIF accepted c l a i m a n t ' s i n j u r y c l a i m as n o n d i s a b l i n g . 
Claimant c o n t i n u e d t o work and a p p a r e n t l y sought no medical 
t r e a t m e n t u n t i l November 1980. T h e r e a f t e r , SAIF p a i d temporary 
d i s a b i l i t y compensation, n o t i n g t h a t c l a i m a n t ' s 1979 n o n d i s a b l i n g 
c l a i m had become d i s a b l i n g . E v e n t u a l l y , a November 17, 1981 
D e t e r m i n a t i o n Order i s s u e d . I n a d d i t i o n t o temporary d i s a b i l i t y 
compensation, c l a i m a n t r e c e i v e d f i v e p e r c e n t unscheduled permanent 
d i s a b i l i t y . The D e t e r m i n a t i o n Order s t a t e d t h a t c l a i m a n t ' s 
f i v e - y e a r a g g r a v a t i o n r i g h t s began November 17, 1981. T h i s award 
was appealed and was s u b s e q u e n t l y i n c r e a s e d t o 15 p e r c e n t by 
v i r t u e of a February 1982 s t i p u l a t i o n . 

I n August 1985 c l a i m a n t ' s c o n d i t i o n worsened, p r o m p t i n g 
t h e reopening of h i s c l a i m . The c l a i m was s u b s e q u e n t l y s u b m i t t e d 
t o the E v a l u a t i o n D i v i s i o n f o r c l o s u r e . N o t i n g the date of 
c l a i m a n t ' s o r i g i n a l i n j u r y , t he E v a l u a t i o n D i v i s i o n r e f e r r e d the 
c l a i m t o the Board f o r c l o s u r e pursuant t o ORS 656.278. 
T h e r e a f t e r , the Board i s s u e d i t s Own Motion D e t e r m i n a t i o n , c l o s i n g 
the c l a i m . 

Claimant o b j e c t s t o our o r d e r , c o n t e n d i n g t h a t we l a c k e d 
j u r i s d i c t i o n t o c o n s i d e r the m a t t e r . He argues t h a t t h e 
November 17, 1981 D e t e r m i n a t i o n Order g r a n t e d him f i v e years from 
the date of the o r d e r w i t h i n which t o submit an a g g r a v a t i o n 
c l a i m . Inasmuch as h i s c l a i m has been reopened w i t h i n t h a t f i v e 
year p e r i o d , c l a i m a n t contends t h a t he i s e n t i t l e d t o c l a i m 
c l o s u r e by the E v a l u a t i o n D i v i s i o n under ORS 656.268. 

At the time of c l a i m a n t ' s 1979 i n j u r y , no s t a t u t e 
r e q u i r e d c l o s u r e of a c l a i m f o r a n o n d i s a b l i n g i n j u r y . ORS 
656.268(3), which r e q u i r e s c a r r i e r c l o s u r e of a n o n d i s a b l i n g 
c l a i m , became e f f e c t i v e on January 1, 1980. Or Laws 1979, ch 839 
§ 4(3) and 33; Webb v. SAIF, 83 Or App 386 (January 28, 1987). I n 
a d d i t i o n , the 1979 v e r s i o n of ORS 656.262(11) (now ORS 
656.262(12)) p r o v i d e d t h a t i f w i t h i n one year a f t e r t h e i n j u r y , a 
worker c l a i m e d t h a t a n o n d i s a b l i n g i n j u r y had become d i s a b l i n g , 
t h e i n s u r e r or s e l f - i n s u r e d employer sh o u l d i m m e d i a t e l y r e p o r t the 
c l a i m t o the d i r e c t o r . However, i f the c l a i m t h a t a n o n d i s a b l i n g 
i n j u r y had become d i s a b l i n g was made more than one year a f t e r the 
date of i n j u r y , t he c l a i m was t o be t r e a t e d as an a g g r a v a t i o n 
c l a i m pursuant t o ORS 656.273. I f the i n j u r y was n o n d i s a b l i n g and 
no d e t e r m i n a t i o n had been made, a c l a i m f o r a g g r a v a t i o n had t o be 
f i l e d w i t h i n f i v e years a f t e r the date o f i n j u r y . ORS 
6 5 6 . 2 7 3 ( 4 ) ( b ) . 

The i n t e r p l a y of these s t a t u t e s was d i s c u s s e d i n Davison 
v. SAIF, 80 Or App 541, o p i n i o n m o d i f i e d on recon 82 Or App 546 
( 1 9 8 6 ) . I n Davison, the c l a i m a n t l o s t a s m a l l p o r t i o n of h i s 
l i t t l e f i n g e r . SAIF accepted the 1982 i n j u r y c l a i m as 
n o n d i s a b l i n g . The c l a i m a n t d i d not seek r e c l a s s i f i c a t i o n of t h e 
i n j u r y from n o n d i s a b l i n g t o d i s a b l i n g w i t h i n one year of t h e 
i n j u r y . See ORS 656.262(12). The c l a i m a n t l a t e r sought 
r e c l a s s i f i c a t i o n from the E v a l u a t i o n D i v i s i o n , c o n t e n d i n g t h a t h i s 
c l a i m had never been f o r m a l l y c l o s e d e i t h e r a d m i n i s t r a t i v e l y or by 
D e t e r m i n a t i o n Order as r e q u i r e d by ORS 656.268(3). SAIF contended 
t h a t c l a i m a n t ' s request f o r r e c l a s s i f i c a t i o n was u n t i m e l y because 
SAIF's p r e v i o u s " N o t i c e of Acceptance" of the c l a i m as 
n o n d i s a b l i n g had s i m u l t a n e o u s l y s a t i s f i e d the c l o s u r e r e q u i r e m e n t s 
of ORS 656.268(3). The Davison c o u r t found t h a t t h e c l a i m had 
been m i s c l a s s i f i e d from the o u t s e t . Thus, ORS 656.262(12) d i d not 
a p p l y . The c o u r t f u r t h e r concluded t h a t the n o t i c e d i d not comply 
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w i t h ORS 656.268(3) because i t had not i n f o r m e d the c l a i m a n t t h a t 
i t was a n o t i c e of c l o s u r e . A c c o r d i n g l y , s i n c e the c l a i m had not 
been c l o s e d , the c o u r t reasoned t h a t the c l a i m a n t ' s r i g h t t o seek 
a d e t e r m i n a t i o n o r d e r had not y e t e x p i r e d . 

Here, u n l i k e Davison, t h e r e was no s t a t u t o r y r e q u i r e m e n t 
f o r t he c l o s u r e o f a n o n d i s a b l i n g i n j u r y c l a i m . Moreover, no 
c o n t e n t i o n has been r a i s e d t h a t c l a i m a n t ' s 1979 i n j u r y was 
m i s c l a s s i f i e d from the o u t s e t . Thus, u n l i k e the f a c t s p r e s e n t i n 
Davison, t h e p r o v i s i o n s of ORS 656.262(11) (now 656.262(12) and 
ORS 656.273(4 ) (b ) are d i r e c t l y a p p l i c a b l e t o t h i s s i t u a t i o n . 

C laimant's c o n d i t i o n r e s u l t i n g from h i s January 1979 
n o n d i s a b l i n g i n j u r y worsened i n November 1980. Concluding t h a t 
t h e n o n d i s a b l i n g i n j u r y had become d i s a b l i n g more tha n one year 
from the date of i n j u r y , SAIF c o r r e c t l y processed the c l a i m as one 
f o r a g g r a v a t i o n . Once c l a i m a n t ' s c o n d i t i o n s t a b i l i z e d , SAIF 
s u b m i t t e d the c l a i m t o th e E v a l u a t i o n D i v i s i o n f o r c l o s u r e . Since 
c l a i m a n t ' s i n j u r y had been n o n d i s a b l i n g and no d e t e r m i n a t i o n had 
been made, h i s a g g r a v a t i o n r i g h t s were s t a t u t o r i l y r e q u i r e d t o 
have commenced January 29, 1979, the date o f h i s i n j u r y . ORS 
6 5 6 . 2 7 3 ( 4 ) ( b ) . 

U n f o r t u n a t e l y , the November 21, 1981 D e t e r m i n a t i o n Order 
i n a c c u r a t e l y s t a t e d t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s began as o f 
the date o f the o r d e r . This i n f o r m a t i o n was u n q u e s t i o n a b l y 
m i s l e a d i n g . However, a statement on an a d m i n i s t r a t i v e form cannot 
m o d i f y t h e express language of c o n t r o l l i n g s t a t u t e s . Thus, 
c l a i m a n t ' s f i v e - y e a r a g g r a v a t i o n r i g h t s , which began on 
January 29, 1979, had t e r m i n a t e d by August 1985, when h i s 
c o n d i t i o n worsened and SAIF v o l u n t a r i l y reopened h i s c l a i m . Since 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d , we had j u r i s d i c t i o n t o 
is s u e our own motion d e t e r m i n a t i o n pursuant t o ORS 656.278. 

With r e s p e c t t o c l a i m a n t ' s r e q u e s t f o r f u r t h e r permanent 
d i s a b i l i t y , t h e Board f i n d s he has been a d e q u a t e l y compensated by 
the p r i o r awards and d e c l i n e s t o g r a n t any i n c r e a s e . A c c o r d i n g l y , 
we adhere t o and r e p u b l i s h our p r e v i o u s Own Motion D e t e r m i n a t i o n , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

KARL E. MITCHELL, Claimant WCB 85-12198 & 86-01597 
P o z z i , e t a l . , Claimant's A t t o r n e y s February 24, 1987 
SAIF Corp L e g a l , Defense A t t o r n e y Order D i s m i s s i n g Cross-
D a v i s , B o s t w i c k , e t a l . , Defense A t t o r n e y s Request f o r Review 

On February 10, 1987, c l a i m a n t f i l e d a c r o s s - r e q u e s t f o r 
review o f a Referee's December 19, 1986 o r d e r . Argonaut Insurance 
Company had f i l e d i t s r e q u e s t f o r Board r e v i e w on January 16, 
1987. Thus, c l a i m a n t ' s c r o s s - r e q u e s t was f i l e d more tha n 30 days 
a f t e r the date of m a i l i n g of the Referee's o r d e r and more tha n t e n 
days a f t e r Argonaut's reques t f o r r e v i e w . A c c o r d i n g l y , t h e 
c r o s s - r e q u e s t i s not t i m e l y f i l e d . ORS 656.289(3). 

ORDER 

Claimant's c r o s s - r e q u e s t f o r review i s d i s m i s s e d as 
be i n g u n t i m e l y f i l e d . 
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ROBERT V. PUCKETT, Claimant WCB 85-08295 
Malagon & Moore, Claimant's A t t o r n e y s February 24, 1987 
Rob e r t s , e t a l . , Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 

The Board i s s u e d i t s Order on Review i n t h i s m a t t e r on 
November 26, 1986. The order has not been appealed. On 
January 20, 1987, the Board r e c e i v e d the s e l f - i n s u r e d employer's 
response t o c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n . F i n d i n g no 
such motion i n the r e c o r d , comments were requested c o n c e r n i n g the 
q u e s t i o n of whether the Board had j u r i s d i c t i o n t o r e c o n s i d e r i t s 
o r d e r . Both p a r t i e s have responded t o t h i s r e q u e s t . 

Pursuant t o ORS 656.295(8), a Board o r d e r i s f i n a l 
u n less w i t h i n 30 days a f t e r the date of m a i l i n g o f copies o f such 
o r d e r , one of the p a r t i e s appeals t o the Court o f Appeals f o r 
j u d i c i a l r e v i e w . The time w i t h i n which t o appeal an o r d e r 
c o n t i n u e s t o r u n , unless the order has been abated, s t a y e d , or 
" r e p u b l i s h e d . " I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 
(1986 ) . 

Inasmuch as the Board's November 26, 1986 or d e r has 
n e i t h e r been appealed, abated, s t a y e d , nor " r e p u b l i s h e d " w i t h i n 
the s t a t u t o r y 30-day p e r i o d , i t has become f i n a l by o p e r a t i o n of 
law. Consequently, assuming f o r the sake of argument t h a t 
c l a i m a n t ' s motion was t i m e l y f i l e d , t he Board l a c k s j u r i s d i c t i o n 
t o c o n s i d e r the request f o r r e c o n s i d e r a t i o n . 

IT IS SO ORDERED. 

VICTOR J. SHARROCK, Claimant WCB 85-04343, 85-08908 
Robert Chapman, Claimant's A t t o r n e y & 85-10274 
D a v i s , B o s t w i c k , e t a l . , Defense A t t o r n e y s February 24, 1987 
R. Ray H e y s e l l , Defense A t t o r n e y Order on Review 
Rankin, VavRosky, e t a l . , Defense A t t o r n e y s 
A l l e n Owen, Defense A t t o r n e y 

Reviewed by Board Members Lewis and McMurdo. 

Safeco Insurance Comapany r e q u e s t s r e v i e w o f t h a t 
p o r t i o n of Referee Brown's or d e r t h a t : (1) s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r h i s upper back 
c o n d i t i o n ; (2) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
a g g r a v a t i o n f o r the a f o r e m e n t i o n e d c o n d i t i o n ; and (3) awarded 
c l a i m a n t a $2,000 a t t o r n e y f e e . The i s s u e s are r e s p o n s i b i l i t y and 
a t t o r n e y f e e s . 

The Board a f f i r m s the Referee' order w i t h t h e f o l l o w i n g 
comment. 

Claimant s u f f e r e d an i n j u r y t o h i s l e f t s h o u l d e r and arm 
i n 1983 w h i l e w o r k i n g f o r SAIF's i n s u r e d . The c l a i m was accepted 
as a d i s a b l i n g i n j u r y and c l o s e d by a D e t e r m i n a t i o n Order t h a t 
awarded no permanent d i s a b i l i t y . Claimant s u b s e q u e n t l y worked f o r 
a b r i e f p e r i o d f o r Falcon M a n u f a c t u r i n g Company, who was i n s u r e d 
by Argonaut Insurance Company. 

Claimant next worked a t Med-Ply (Lang Gangnes 
C o r p o r a t i o n ) i n 1984. P r i o r t o h e a r i n g , t h e p a r t i e s s t i p u l a t e d t o 
the p e r i o d s each was a t r i s k w h i l e i n s u r i n g Med-Ply. L i b e r t y 
Northwest Insurance Company was the i n s u r e r a t r i s k p r i o r t o 
September 30, 1984. Argonaut was a t r i s k a f t e r September 30, 1984 
u n t i l January 1 , 1985 and Safeco was th e i n s u r e r a t a l l t i m e s 
a f t e r January 1 , 1985. 
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Claimant began h a v i n g r i g h t s houlder and neck problems 
i n September 1984 w h i l e w o r k i n g a t Med-Ply. The neck, sh o u l d e r 
and arm c o n d i t i o n s were u l t i m a t e l y diagnosed as nerve r o o t 
compression a t the c-7 on the r i g h t and s u r g e r y was performed i n 
May 1985. Claimant f i l e d a c l a i m f o r a g g r a v a t i o n w i t h SAIF and 
o c c u p a t i o n a l disease c l a i m s w i t h Falcon M a n u f a c t u r i n g Company and 
Med-Ply. D e n i a l s were i s s u e d by SAIF, Argonaut, i n b e h a l f o f 
Falcon M a n u f a c t u r i n g , and Safeco. Claimant t i m e l y appealed these 
d e n i a l s . Immediately p r i o r t o h e a r i n g Argonaut, i n b e h a l f o f 
Falcon M a n u f a c t u r i n g , moved t h a t i t be dismis s e d as a p a r t y t o the 
c l a i m . Claimant d i d not o b j e c t and the d i s m i s s a l was g r a n t e d . 

At h e a r i n g , and on appea l , Argonaut contends t h a t , as 
the i n s u r e r f o r Med-Ply, a c l a i m was never f i l e d w i t h them nor 
were they j o i n e d as a p a r t y . T h e r e f o r e , Argonaut a s s e r t s t h a t 
they were not a p a r t y t o the proceedings and the Referee and Board 
are w i t h o u t j u r i s d i c t i o n t o f i n d them r e s p o n s i b l e f o r c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e . The Referee concluded t h a t c l a i m a n t ' s 
f i l i n g w i t h the employer, Med-Ply, was s u f f i c i e n t f o r the purposes 
of f i l i n g a c l a i m and t h a t , as a r e s u l t o f t h i s f i l i n g , Argonaut 
was a p a r t y . On de novo r e v i e w , we agree. 

I n o r d e r t o f i l e a c l a i m , c l a i m a n t i s o n l y r e q u i r e d t o 
p r o v i d e n o t i c e t o the employer. ORS 656.265. The employer i s 
r e q u i r e d t o accept t h e n o t i c e of a c l a i m and, w i t h i n f i v e days, 
r e p o r t t h a t c l a i m t o i t s i n s u r e r . OAR 4 3 6 - 6 0 - 0 1 0 ( 1 ) . 

Claimant f i l e d an o c c u p a t i o n a l disease c l a i m w i t h 
Med-Ply on May 20, 1985. Safeco was the o n l y Med-Ply c a r r i e r t o 
is s u e a d e n i a l . We conclude t h a t OAR 436-60-010(1) r e q u i r e s t h e 
employer t o n o t i f y , a l l i n s u r e r s who are p o t e n t i a l l y a t r i s k a f t e r 
t he f i l i n g of a c l a i m . Thus, a l l t h e i n s u r e r s who were 
p o t e n t i a l l y a t r i s k became p a r t i e s a f t e r c l a i m a n t ' s . s i n g l e f i l i n g 
w i t h Med-Ply. This i s c o n s i s t e n t w i t h the re q u i r e m e n t under ORS 
656.265 t h a t a c l a i m a n t need o n l y n o t i f y t h e employer f o r purposes 
of f i l i n g a c l a i m . Claimant i s not r e q u i r e d t o determine who t h e 
i n s u r e r s were f o r the p e r i o d of h i s employment. That i n f o r m a t i o n 
i s i n the hands of the employer and, t h e r e f o r e , t h e employer must 
make t h a t d e t e r m i n a t i o n . 

A c c o r d i n g l y , we agree t h a t Argonaut was a p a r t y t o t h e 
proceedings on t h i s c l a i m . However, we a l s o agree t h a t t h e y were 
not t h e r e s p o n s i b l e i n s u r e r . 

ORDER 

The Referee's order dated March 6, 1986, as augmented, 
i s a f f i r m e d . ; 

EVERETT E. ROBINSON, Claimant WCB 82-08760 
Emmons, e t a l . , C laimant's A t t o r n e y s February 25, 1987 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand 

This m a t t e r i s b e f o r e t h e Board on remand, p u r s u a n t t o 
the Court o f Appeals' February 13, 1987 Order o f D i s m i s s a l and 
Remand. The c o u r t has remanded t h i s m a t t e r t o the Board f o r 
a p p r o v a l of t h e p a r t i e s ' d i s p u t e d c l a i m s e t t l e m e n t . 

A c c o r d i n g l y , t h e aforementioned d i s p u t e d c l a i m 
s e t t l e m e n t i s approved, and the request f o r Board r e v i e w i s 
di s m i s s e d . 

IT IS SO ORDERED. 
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WILMA K. ANGLIN, Claimant WCB 86-00598 
Malagon & Moore, Claimant's A t t o r n e y s February 26, 1987 
C owling & H e y s e l l , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

Claimant r e q u e s t s review of Referee S e i f e r t ' s o r d e r t h a t 
r e j e c t e d c l a i m a n t ' s request f o r p e n a l t i e s and a t t o r n e y fees i n 
c o n n e c t i o n w i t h the s e l f - i n s u r e d employer's unreasonable d e l a y i n 
a u t h o r i z i n g s u r g e r y and r e j e c t e d c l a i m a n t ' s r e q u e s t f o r temporary 
p a r t i a l d i s a b i l i t y d u r i n g the i n t e r i m between t h e r e q u e s t f o r 
a u t h o r i z a t i o n and the performance of the s u r g e r y . The i s s u e s are 
a g g r a v a t i o n , temporary d i s a b i l i t y compensation, i n t e r i m 
compensation, p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s the order of the Referee on the i s s u e s 
of a g g r a v a t i o n , temporary d i s a b i l i t y compensation, i n t e r i m -
compensation and p e n a l t i e s w i t h the f o l l o w i n g comments. Claimant 
i n j u r e d her low back i n June 1982 i n the course of her employment 
as the produce manager of a g r o c e r y s t o r e when she s l i p p e d i n some 
water on the f l o o r and f e l l . Claimant i n i t i a l l y r e c e i v e d 
c o n s e r v a t i v e t r e a t m e n t and was r e t r a i n e d as a r e a l e s t a t e agent. 
I n J u l y 1984, c l a i m a n t underwent chemonucleolysis a t L4-5 and 
L5-S1. The c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n February 
1985 w i t h an award of 35 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . 

D u r i n g the remainder of 1985, c l a i m a n t complained of 
i n c r e a s e d back p a i n . Myelograms i n March and June 1985 showed an 
e x t r a d u r a l d e f e c t a t L4-5. On October 18, 1985, a s t i p u l a t i o n was 
approved whereby c l a i m a n t r e c e i v e d an a d d i t i o n a l 10 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r her low back. A 
r e q u e s t f o r h e a r i n g which had been f i l e d by c l a i m a n t was d i s m i s s e d 
w i t h p r e j u d i c e . I t i s u n c l e a r from the s t i p u l a t i o n or from t h e 
r e c o r d as a whole whether c l a i m a n t ' s r e q u e s t f o r h e a r i n g r e l a t e d 
t o a denied a g g r a v a t i o n c l a i m or s i m p l y t o an appeal from t h e 
February 1985 D e t e r m i n a t i o n Order. I n any e v e n t , t h e date upon 
which the s t i p u l a t i o n was approved was the l a s t award or 
arrangement of compensation w i t h i n the meaning of ORS 656.273(1). 

Two and a h a l f weeks l a t e r , i n e a r l y November 1985, 
c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, Dr. B e r t , r e q u e s t e d 
a u t h o r i z a t i o n t o p e r f o r m a laminectomy a t L4-5. Fourteen days 
a f t e r r e c e i v i n g the r e q u e s t f o r s u r g e r y a u t h o r i z a t i o n , t h e 
a d j u s t i n g agency f o r the employer wrote Dr. B e r t s t a t i n g t h a t i t 
was i n the process of s c h e d u l i n g an independent m e d i c a l 
e x a m i n a t i o n w i t h the Orthopaedic C o n s u l t a n t s . 

On January 13, 1986, c l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g a l l e g i n g , among o t h e r i s s u e s , a g g r a v a t i o n , temporary 
d i s a b i l i t y compensation and p e n a l t i e s and a t t o r n e y f e e s f o r the 
employer's unreasonable r e f u s a l , r e s i s t a n c e or d e l a y i n t h e 
payment o f compensation and i n f a i l i n g t o comply w i t h the 
a d m i n i s t r a t i v e r u l e s r e g u l a t i n g the p r o c e s s i n g of r e q u e s t s f o r 
s u r g e r y a u t h o r i z a t i o n . Claimant was examined by a p a n e l of t h e 
Orthopaedic C o n s u l t a n t s on January 23, 1986. The p a n e l found t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y and recommended a g a i n s t s u r g e r y , 
s t a t i n g t h a t home e x e r c i s e s and a n t i - i n f l a m m a t o r y m e d i c a t i o n s were 
s u f f i c i e n t t o m a i n t a i n c l a i m a n t ' s c o n d i t i o n a d e q u a t e l y t o a l l o w 
her t o p e r f o r m her work as a r e a l e s t a t e agent. 
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I n mid-February 1986, Dr. B e r t wrote c l a i m a n t ' s a t t o r n e y 
s t a t i n g t h a t he had r e c e i v e d no r e p l y from the i n s u r e r r e g a r d i n g 
the requested a u t h o r i z a t i o n f o r s u r g e r y . He then s t a t e d , " I do 
f e e l t h a t [ c l a i m a n t ] i s p a r t i a l l y d i s a b l e d and unable t o put i n a 
f u l l days work s i n c e November '85." The employer r e c e i v e d a copy 
of t h i s l e t t e r on February 25, 1986, when c l a i m a n t s u b m i t t e d i t t o 
the Hearings D i v i s i o n as a proposed e x h i b i t . A u t h o r i z a t i o n f o r 
s u r g e r y was g r a n t e d by the employer by t e l e p h o n e on A p r i l 9, 1986 
and s u r g e r y was performed s i x days l a t e r , on A p r i l 15, 1986. 

At the h e a r i n g , which was h e l d i n l a t e May 1986, 
c l a i m a n t i n d i c a t e d t h a t b e g i n n i n g i n November 1985, her f i e l d 
a c t i v i t i e s as a r e a l e s t a t e agent ( i . e . showing houses, canvassing 
f o r b u s i n e s s , e t c . ) had decreased a p p r o x i m a t e l y o n e - t h i r d t o 
o n e - h a l f and t h a t t h i s had d i m i n i s h e d her p o t e n t i a l f o r income. 
She was p a i d s t r i c t l y on a commission b a s i s . Claimant's t e s t i m o n y 
r e g a r d i n g her a l l e g e d l y decreased a c t i v i t i e s was t e n t a t i v e , vague 
and, a t t i m e s , c o n t r a d i c t o r y . She t e s t i f i e d t h a t w e l l b e f o r e 
November 1985 her back p a i n was h i n d e r i n g her a b i l i t y t o work and 
t h a t Dr. B e r t had suggested s u r g e r y s e v e r a l months p r i o r t o the 
l a s t arrangement of compensation. She a l s o t e s t i f i e d t h a t d u r i n g 
the s i x months between November 1985 and A p r i l 1986 she earned a 
l i t t l e over $3,000 i n commissions. On c r o s s - e x a m i n a t i o n , c l a i m a n t 
i n d i c a t e d t h a t she earned about $6,000 i n commissions f o r a l l of 
1985. 

I n h i s O p i n i o n and Order, the Referee i g n o r e d t h e 
a g g r a v a t i o n i s s u e and t r e a t e d the temporary d i s a b i l i t y 
compensation i s s u e as a request f o r i n t e r i m compensation o n l y . On 
the i n t e r i m compensation i s s u e , the Referee concluded t h a t t h e 
employer had never r e c e i v e d n o t i c e or knowledge of a m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work w i t h i n t he meaning of ORS 656.273(6). 
The Referee concluded, t h e r e f o r e , t h a t no i n t e r i m compensation was 
due. On the p e n a l t y and a t t o r n e y fee i s s u e s , the Referee found 
t h a t the employer had unreasonably delayed i n p r o c e s s i n g 
c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y , b u t a l s o found 
t h a t t h e r e was no compensation due d u r i n g the r e l e v a n t p e r i o d and 
concluded, t h e r e f o r e , t h a t no p e n a l t i e s or a t t o r n e y fees c o u l d be 
assessed. 

On Board r e v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d 
t o temporary p a r t i a l d i s a b i l i t y compensation r e g a r d l e s s o f whether 
she was e n t i t l e d t o i n t e r i m compensation. Claimant's r i g h t t o 
r e c e i v e temporary d i s a b i l i t y compensation, of c o u r s e , was 
t e r m i n a t e d by the D e t e r m i n a t i o n Order i s s u e d i n February 1985 and 
her c o n t i n u i n g p a r t i a l i n a b i l i t y t o work was r e c o g n i z e d i n t h e 
awards of permanent p a r t i a l d i s a b i l i t y g r a n t e d by t h a t 
D e t e r m i n a t i o n Order and t h a t the s t i p u l a t i o n i n October 1985. 
Claimant's argument, t h e r e f o r e , i s t h a t b e g i n n i n g i n November 
1985, her a b i l i t y t o work decreased beyond the l e v e l r e p r e s e n t e d 
by the permanent p a r t i a l d i s a b i l i t y awards, but not t o the e x t e n t 
t h a t she was t o t a l l y d i s a b l e d . This p a r t i a l decrease i n her 
a b i l i t y t o work, c l a i m a n t contends, r e p r e s e n t e d a compensable 
a g g r a v a t i o n of her c o n d i t i o n and e n t i t l e d her t o temporary p a r t i a l 
d i s a b i l i t y compensation u n t i l the date of her s u r g e r y . 

I n examining c l a i m a n t ' s c o n t e n t i o n t h a t she s u s t a i n e d a 
compensable a g g r a v a t i o n of her low back c o n d i t i o n i n November 
1985, we note t h a t t h e r e i s no o b j e c t i v e m e dical evidence which 
i n d i c a t e s t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n changed i n the 
s l i g h t e s t a f t e r the l a s t arrangement of compensation on October 
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18, 1985. The e x t r a d u r a l d e f e c t a t L4-5 upon which Dr. B e r t 
i n t e n d e d t o operate was diagnosed a f t e r a myelogram i n March 1985 
and was c o n f i r m e d a f t e r a second myelogram i n June 1985. There 
was' no i n d i c a t i o n i n the r e p o r t by the Orthopaedic C o n s u l t a n t s 
t h a t t h i s c o n d i t i o n had worsened i n the i n t e r i m . 

Claimant contends t h a t a worsening of her c o n d i t i o n i s 
e s t a b l i s h e d by the l e t t e r from Dr. B e r t t o c l a i m a n t ' s a t t o r n e y 
dated February 19, 1986 and a l s o by her own t e s t i m o n y . We 
d i s a g r e e . Dr. B e r t ' s l e t t e r s t a t e d t h a t c l a i m a n t was p a r t i a l l y 
d i s a b l e d s i n c e November 1985. This i s not s u r p r i s i n g i n l i g h t of 
the f a c t t h a t by November 1985 c l a i m a n t had r e c e i v e d a t o t a l of 45 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y and had been 
c o m p l a i n i n g of i n c r e a s e d back p a i n s i n c e s e v e r a l months p r i o r t o 
the l a s t arrangement of compensation i n October 1985. Dr. B e r t ' s 
l e t t e r d i d not s t a t e or o t h e r w i s e i n d i c a t e , however, t h a t c l a i m a n t 
was l e s s a b l e t o work a f t e r the l a s t arrangement o f compensation 
than she was b e f o r e t h a t e v e n t . Dr. B e r t ' s l e t t e r , t h e r e f o r e , 
does not e s t a b l i s h a compensable a g g r a v a t i o n of c l a i m a n t ' s 
c o n d i t i o n . Smith v. SAIF, 302 Or 396, 399 (1986). 

As f o r c l a i m a n t ' s t e s t i m o n y , we have a l r e a d y noted t h a t 
i t was t e n t a t i v e , vague and, a t t i m e s , c o n t r a d i c t o r y . I n 
a d d i t i o n , c l a i m a n t i n d i c a t e d t h a t her income d u r i n g t h e s i x months 
between November 1985 and A p r i l 1986 was the same as i t was f o r 
comparable p e r i o d s p r i o r t o the l a s t arrangement of compensation. 
Al t h o u g h income does not always c o r r e l a t e w i t h l e v e l of 
d i s a b i l i t y , e s p e c i a l l y i n the case of a commission s a l e s p e r s o n , 
c l a i m a n t ' s t e s t i m o n y on t h i s p o i n t c e r t a i n l y does not s u p p o r t her 
c o n t e n t i o n t h a t she became l e s s a b l e t o work a f t e r November 1985. 

We conclude, t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o 
prove a compensable a g g r a v a t i o n of her low back c o n d i t i o n a f t e r 
t he l a s t arrangement of compensation and t h a t c l a i m a n t i s not 
e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y compensation between 
November 1985 and A p r i l 1986. I n a d d i t i o n , a l t h o u g h Dr. B e r t ' s 
r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y i n November 1985 s a t i s f i e s 
t h e d e f i n i t i o n of a c l a i m f o r a g g r a v a t i o n w i t h i n t h e meaning of 
ORS 656.273(3), n e i t h e r t h a t r e q u e s t , nor Dr. B e r t ' s l e t t e r o f 
February 19, 1986, c o n s t i t u t e d medical v e r i f i c a t i o n o f a decreased 
a b i l i t y t o work a f t e r the l a s t arrangement o f compensation. 
C l a i m a n t , t h e r e f o r e , i s not e n t i t l e d t o i n t e r i m compensation on 
her a g g r a v a t i o n c l a i m . See ORS 656.273(6); see a l s o ORS 656.212; 
Bono v. SAIF, 298 Or 405, 409-10 (19 8 4 ) . 

This b r i n g s us t o the i s s u e of p e n a l t i e s . We agree w i t h 
t h e Referee's c o n c l u s i o n t h a t the employer a c t e d unreasonably i n 
p r o c e s s i n g c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y . We 
a l s o agree w i t h the Referee's c o n c l u s i o n t h a t t h e r e was no 
compensation due d u r i n g the r e l e v a n t p e r i o d upon which t o assess a 
p e n a l t y . Claimant argues t h a t even assuming t h e r e was no i n t e r i m 
compensation or temporary p a r t i a l d i s a b i l i t y compensation due 
d u r i n g t h e r e l e v a n t p e r i o d , once she requested a u t h o r i z a t i o n f o r 
s u r g e r y , compensation i n the form of medical s e r v i c e s was due. 
She urges the Board t o assess a p e n a l t y computed on the b a s i s of 
the c o s t of her s u r g e r y . The Board has a l r e a d y concluded i n a 
number of cases t h a t the c o s t s of medical s e r v i c e s are not amounts 
"then due" w i t h i n the meaning of ORS 656.262(10) u n t i l t h e 
s e r v i c e s have a c t u a l l y been performed. See e.g., L e s t e r R. 
Carman, 37 Van N a t t a 1686, 38 Van Natta 8, 38 Van N a t t a 44 ( 1 9 8 6 ) ; 
Donald 0. Otnes, 37 Van N a t t a 522, 524 (1985). We r e a f f i r m t h a t 
c o n c l u s i o n i n t h i s case. -,r 



On the i s s u e of a t t o r n e y f e e s , c l a i m a n t contends t h a t 
whether t h e r e was any compensation due d u r i n g t he r e l e v a n t p e r i o d , 
her a t t o r n e y i s e n t i t l e d t o a reasonable i n s u r e r - p a i d a t t o r n e y f e e 
under ORS 656.382(1) f o r c a u s i n g t he Referee t o r u l e t h a t t h e 
employer a c t e d unreasonably i n p r o c e s s i n g c l a i m a n t ' s r e q u e s t f o r 
a u t h o r i z a t i o n f o r s u r g e r y . Two r e c e n t Court o f Appeals d e c i s i o n s 
s u p p o r t c l a i m a n t ' s argument: Spivey v. SAIF, 79 Or App 568, 572 
(1986) and Hutchinson v. L o u i s i a n a - P a c i f i c Corp., 81 Or App 162, 
164 ( 1 9 8 6 ) . A s l i g h t l y o l d e r d e c i s i o n s u p p o r t s t h e o p p o s i t e 
c o n c l u s i o n : M i l l e r v. SAIF, 78 Or App 158, 161-62 ( 1 9 8 6 ) . 

We conclude t h a t we shou l d f o l l o w t h e c o u r t ' s most 
r e c e n t pronouncements and thus h o l d t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o an a t t o r n e y f e e . Under the circu m s t a n c e s o f t h i s case 
and i n l i g h t of the f a c t o r s enumerated i n Barbara A. Wheeler, 37 
Van N a t t a 122, 123 (19 8 5 ) , we conclude t h a t an a p p r o p r i a t e f ee i s 
$300. 

ORDER 

The Referee's o r d e r dated June 20, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the o r d e r t h a t r e f u s e d 
t o assess an i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s a t the h e a r i n g 
i n c a u s i n g t he Referee t o r u l e t h a t the employer was unreasonable 
i n p r o c e s s i n g c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y i s 
r e v e r s e d . Claimant's a t t o r n e y i s awarded $300 as a reasonable 
a t t o r n e y f e e , t o be p a i d by the s e l f - i n s u r e d employer. The 
remainder o f the Referee's order i s a f f i r m e d . 

MICHAEL E. DAVISON, Claimant WCB 83-09422 
W.D. Bates, J r . , Claimant's A t t o r n e y February 26, 1987 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand 

This m a t t e r i s b e f o r e t he Board on remand from t h e Court 
of Appeals. Davison v. SAIF, 80 Or App 541, o p i n i o n m o d i f i e d on 
recon 82 Or App 546 (198 6 ) . The c o u r t has remanded t h i s case f o r 
c l o s u r e o f the c l a i m . 

A c c o r d i n g l y , t h i s c l a i m i s remanded t o the SAIF 
C o r p o r a t i o n f o r c l a i m c l o s u r e under t he p r o v i s i o n s o f ORS 656.268. 

IT IS SO ORDERED. 

TIMOTHY DUGAN, Claimant WCB 86-0662M 
Malagon & Moore, Claimant's A t t o r n e y s February 26, 1987 
J e f f T y v o l ( S A I F ) , Defense A t t o r n e y Own Moti o n Order 

Claimant has requeste d t h a t t h e Board e x e r c i s e i t s own 
motion a u t h o r i t y and reopen h i s c l a i m f o r an a l l e g e d worsening o f 
h i s August 20, 1980 i n d u s t r i a l i n j u r y . His a g g r a v a t i o n r i g h t s 
have e x p i r e d . The SAIF C o r p o r a t i o n opposes r e o p e n i n g , c o n t e n d i n g 
t h a t c l a i m a n t ' s c o n d i t i o n has not worsened s i n c e t he l a s t 
arrangement of compensation. 

This c l a i m was i n i t i a l l y c l o s e d by a J u l y 15, 1981 
D e t e r m i n a t i o n Order. The most r e c e n t D e t e r m i n a t i o n Order i s s u e d 
September 25, 1986. I n a d d i t i o n t o temporary d i s a b i l i t y , c l a i m a n t 
r e c e i v e d 10 p e r c e n t unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y . T his award gave him,unscheduled permanent d i s a b i l i t y 
t o t a l l i n g 25 percent., Claimant requested a h e a r i n g . 
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On November 25, 1986, the p a r t i e s o r a l l y agreed t o 
s e t t l e the iss u e s r a i s e d i n c l a i m a n t ' s h e a r i n g r e q u e s t . Claimant 
agreed t o d i s m i s s h i s request i n r e t u r n f o r an a d d i t i o n a l award of 
10 p e r c e n t unscheduled permanent d i s a b i l i t y . 

On December 3, 1986, c l a i m a n t ' s a t t o r n e y r e q u e s t e d own 
motion r e l i e f , c o n t e n d i n g t h a t h i s c l a i m s h o u l d be reopened 
e f f e c t i v e November 1 1 , 1986. Claimant based h i s r e q u e s t on h i s 
t r e a t i n g p h y s i c i a n ' s r e p o r t t h a t a November 25, 1986 MRI Scan had 
c o n f i r m e d the presence of a l a r g e h e r n i a t e d d i s c . Concluding t h a t 
c l a i m a n t ' s compensable c o n d i t i o n had worsened, the p h y s i c i a n 
opined t h a t temporary d i s a b i l i t y b e n e f i t s should resume as of 
November 1 1 , 1986. 

Despite the reopening r e q u e s t , t h e p a r t i e s proceeded 
w i t h the s e t t l e m e n t o f c l a i m a n t ' s h e a r i n g r e q u e s t . A copy of the 
s t i p u l a t i o n p r e s e n t i n t h i s r e c o r d does not i n d i c a t e t h a t i t was 
si g n e d by c l a i m a n t . However, c l a i m a n t ' s a t t o r n e y s i g n e d t h e 
s t i p u l a t i o n on December 8, 1986. The s t i p u l a t i o n was e v e n t u a l l y 
s i g n e d by a Referee on December 18, 1986. 

Before a d d r e s s i n g the q u e s t i o n o f whether c l a i m a n t ' s 
c o n d i t i o n has worsened, we must determine what date r e p r e s e n t s t he 
l a s t arrangement of compensation. I s i t t he date c l a i m a n t 
f o r m a l l y agreed t o s e t t l e h i s h e a r i n g request or i s i t t h e date 
the s t i p u l a t i o n was a c t u a l l y entered? To r e s o l v e t h i s q u e s t i o n we 
loo k t o a s i m i l a r s i t u a t i o n p r e s e n t when a n a l y z i n g a g g r a v a t i o n 
c l a i m s . We have p r e v i o u s l y concluded t h a t as between the date of 
the Referee's order and the date o f f i n a l o p p o r t u n i t y t o p r e s e n t 
e v i d e n c e , the l a t t e r date was the a p p r o p r i a t e date from which t o 
e s t a b l i s h a worsening. Steven M. Demarco, 38 Van Nat t a 886, 887 
(1 9 8 6 ) ; Joseph R. K l i n s k y , 35 Van Natta 332, 333-34, a f f ' d mem. 66 
Or App 193 (1983 ) . 

A p p l y i n g t he aforementioned a n a l y s i s t o the p r e s e n t 
case, we conclude t h a t the a p p r o p r i a t e date from which t o 
e s t a b l i s h a worsening would be the date t h a t c l a i m a n t s i g n e d the 
s t i p u l a t i o n . This date would r e p r e s e n t c l a i m a n t ' s f i n a l 
o p p o r t u n i t y t o p r e s e n t evidence c o n c e r n i n g h i s c o n d i t i o n . Yet, as 
noted above, the s t i p u l a t i o n i n the r e c o r d does not i n d i c a t e t h a t 
i t was signed by c l a i m a n t . Thus, under these c i r c u m s t a n c e s , we 
f i n d t h a t the a p p r o p r i a t e date from which t o e s t a b l i s h a worsening 
would be December 8, 1986, the date c l a i m a n t ' s a t t o r n e y s i g n e d the 
s t i p u l a t i o n . 

F o l l o w i n g our review o f the r e c o r d , we are persuaded 
t h a t c l a i m a n t ' s compensable c o n d i t i o n has worsened s i n c e 
December 8, 1986, the l a s t arrangement of compensation. The 
medical evidence suggests t h a t the c l a i m should be reopened 
e f f e c t i v e November 1 1 , 1986. However, inasmuch as c l a i m a n t 
r e c e i v e d a d d i t i o n a l permanent d i s a b i l i t y by v i r t u e of the December 
1986 s t i p u l a t i o n , he i m p l i c i t l y conceded t h a t h i s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y d u r i n g t h i s p e r i o d . Claimant can not have i t 
b o t h ways. E i t h e r he was m e d i c a l l y s t a t i o n a r y on December 8, 
1986, i n which case he was not e n t i t l e d t o temporary d i s a b i l i t y 
b e n e f i t s w h i l e he a l s o r e c e i v e d a d d i t i o n a l permanent d i s a b i l i t y ; 
or he was not m e d i c a l l y s t a t i o n a r y on December 8, 1986, i n which 
case he was e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s , b u t s h o u l d 
not have r e c e i v e d a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s . 

Since the s t i p u l a t i o n remains i n f u l l f o r c e and e f f e c t , 
the law of t h i s c l a i m e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n was 
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m e d i c a l l y s t a t i o n a r y on December 8, 1986, the l a s t o p p o r t u n i t y f o r 
him t o p r e s e n t evidence c o n c e r n i n g h i s c o n d i t i o n . Thus, because 
we f i n d t h a t c l a i m a n t ' s compensable c o n d i t i o n has worsened, the 
c l a i m s h a l l be reopened e f f e c t i v e the f o l l o w i n g day, December 9, 
1986. 

A c c o r d i n g l y , we conclude t h a t the c l a i m s h o u l d be 
reopened w i t h temporary t o t a l d i s a b i l i t y compensation t o commence 
December 9, 1986 and t o c o n t i n u e u n t i l c l o s u r e p u r s u a n t t o ORS 
656.278. As a reasonable a t t o r n e y ' s f e e , c l a i m a n t ' s a t t o r n e y i s 
awarded 25% of the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , 
not t o exceed $600. 

IT IS SO ORDERED. 

JOANNE FELLNER, Claimant WCB 84-07243, 84-06544, 
Pe t e r 0. Hansen, Claimant's A t t o r n e y 85-01408 & 85-03160 
Norman Cole ( S A I F ) , Defense A t t o r n e y February 26, 1987 

Order on Review 
Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
P f e r d n e r ' s o r d e r s t h a t : (1) upheld the i n s u r e r ' s d e n i a l of an 
a g g r a v a t i o n c l a i m f o r her r i g h t c a r p a l t u n n e l c o n d i t i o n ; (2) 
upheld the d e n i a l of her o c c u p a t i o n a l disease c l a i m s f o r l e f t 
c a r p a l t u n n e l and l e f t / r i g h t u l n a r nerve compression syndrome; (3) 
upheld the d e n i a l of her low back c o n d i t i o n ; (4) upheld t h e d e n i a l 
of her p s y c h o l o g i c a l c o n d i t i o n ; and (5) found t h a t she had never 
f i l e d an o c c u p a t i o n a l disease c l a i m f o r her b i l a t e r a l f o o t 
c o n d i t i o n . The i s s u e s are c o m p e n s a b i l i t y , a g g r a v a t i o n and c l a i m 
f i l i n g . 

The Board a f f i r m s the o r d e r of the Referee w i t h the 
f o l l o w i n g comment. 

Claimant worked f o r the Don E l t o n R e s t a u r a n t from 1976 
u n t i l December 1980 p r i m a r i l y as a h o s t e s s . She a l s o worked a t 
the Cottage R e s t a u r a n t from A p r i l 1981 u n t i l October 1981 as a 
w a i t r e s s . Both employers were i n s u r e d by the SAIF C o r p o r a t i o n . 
On May 8, 1984 c l a i m a n t f i l e d numerous c l a i m s a g a i n s t each 
employer f o r a v a r i e t y of c o n d i t i o n s . The Referee concluded t h a t 
c l a i m a n t had f a i l e d t o f i l e a c l a i m f o r her b i l a t e r a l f o o t 
c o n d i t i o n , and t h e r e f o r e , concluded the c l a i m was not b e f o r e him. 

Our r e v i e w of the r e c o r d r e v e a l s t h a t c l a i m a n t ' s 
p h y s i c i a n sent a May 8, 1984 r e p o r t a l l e g i n g a c l a i m a g a i n s t the 
Cottage Res t a u r a n t f o r a b i l a t e r a l f o o t c o n d i t i o n . We f i n d t h i s 
r e p o r t s u f f i c i e n t t o e s t a b l i s h a c l a i m f o r her f o o t c o n d i t i o n . We 
n o t e , however, t h a t c l a i m a n t f i r s t r e p o r t e d l e f t f o o t problems 
b e g i n n i n g i n 1980. Foot problems are a g a i n noted i n May 1982 and 
f i n a l l y diagnosed by Dr. Long as Mortons neuromas i n J u l y 1983. 
Dr. Long t e s t i f i e d t h a t h i s "best guess" was t h a t c l a i m a n t 
s u f f e r e d from Morton neuromas which were r e l a t e d t o w a l k i n g and 
s t a n d i n g . 

Based on our review of the medical and l a y e v i d e n c e , we 
f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h by a preponderance o f 
t h e evidence t h a t her employment a t e i t h e r r e s t a u r a n t was t h e 
major c o n t r i b u t i n g cause of her b i l a t e r a l f o o t c o n d i t i o n or i t s 
w o r s e n i n g . A c c o r d i n g l y , SAIF's d e n i a l of t h a t c o n d i t i o n i s u p h e l d . 
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ORDER 

The Referee's o r d e r s dated October 31, 1985, as 
supplemented, are a f f i r m e d . 

HOLLISTER L. STARR, Claimant WCB 86-00344 k 86-02134 
P h i l i p H. Garrow, Claimant's A t t o r n e y February 26, 1987 
R i c h a r d Barber ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Podnar's order t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l s of two 
w o r k e r s ' compensation c l a i m s f i l e d by c l a i m a n t f o r h i s low back 
and r e j e c t e d c l a i m a n t ' s request f o r i n t e r i m compensation, 
p e n a l t i e s and a t t o r n e y fees f o r the second c l a i m . The i s s u e s are 
good cause f o r c l a i m a n t ' s f a i l u r e t o r e q u e s t a h e a r i n g on the 
f i r s t c l a i m w i t h i n 60 days, c o m p e n s a b i l i t y of b o t h c l a i m s and 
i n t e r i m compensation, p e n a l t i e s and a t t o r n e y fees on the second 
c l a i m . 

Claimant v i s i t e d a f a m i l y p r a c t i t i o n e r , Dr. T u f t , on 
September 5, 1985 c o m p l a i n i n g of p a i n i n h i s low back which 
c l a i m a n t a t t r i b u t e d t o w o r k i n g on the g r e e n c h a i n f o r t h e 
employer. Dr. T u f t diagnosed a low back s t r a i n , recommended t h a t 
c l a i m a n t take some time o f f work and p r e s c r i b e d c o n s e r v a t i v e 
t r e a t m e n t . Claimant f i l e d an 801 form f o r t h i s i n j u r y on 
September 9, 1985. SAIF denied the c l a i m two weeks l a t e r . 

Claimant r e t u r n e d t o l i g h t work on September 9, 1985 and 
resumed w o r k i n g on t h e greenchain the f o l l o w i n g week. Claimant 
worked on the greenchain t h r o u g h October 25, 1985, when he 
e x p e r i e n c e d a marked i n c r e a s e i n back p a i n and t r a n s i e n t 
n e u r o l o g i c a l symptoms i n h i s l e g s . Claimant was examined by a 
neurosurgeon, Dr. Newby, on October 29. Dr. Newby diagnosed a 
l u m b o s a c r a l s t r a i n , took c l a i m a n t o f f work and p r e s c r i b e d 
c o n s e r v a t i v e t r e a t m e n t . SAIF r e c e i v e d a copy of Dr. Newby's 
r e p o r t on November 14, 1985. 

A f t e r r e t a i n i n g l e g a l c o u n s e l , c l a i m a n t r e q u e s t e d a 
h e a r i n g on SAIF's f i r s t d e n i a l on January 8, 1986, more tha n 60 
days a f t e r the d e n i a l was i s s u e d . Two days l a t e r , c l a i m a n t f i l e d 
a second 801 form w i t h the employer a l l e g i n g an i n j u r y date o f 
October 25, 1985. SAIF denied the second c l a i m on January 29, 
1986. Claimant requested a h e a r i n g on the d e n i a l two weeks 
l a t e r . 

At the h e a r i n g , c l a i m a n t t e s t i f i e d t h a t when he r e c e i v e d 
SAIF's d e n i a l of h i s f i r s t c l a i m , he read i t , showed i t t o some of 
h i s f a m i l y members and a coworker and then threw i t away. 
Claimant s t a t e d t h a t he d i d not c o n s i d e r the d e n i a l t o be a " b i g 
d e a l " because he was back a t work a t t h a t t i m e and d i d not t h i n k 
t he d e n i a l was w o r t h c o n t e s t i n g . Claimant a l s o t e s t i f i e d t h a t 
a f t e r he r e t u r n e d t o work subsequent t o h i s f i r s t i n j u r y , he 
c o n t i n u e d t o e x p e r i e n c e low back p a i n which g r a d u a l l y i n c r e a s e d i n 
i n t e n s i t y u n t i l he l e f t work near the end of October. 

Regarding t h e second c l a i m , c l a i m a n t t e s t i f i e d t h a t he 
l e f t work on F r i d a y , October 25, 1985, w i t h o u t t e l l i n g anyone a t 
work about h i s i n c r e a s e d back p a i n . His c o n d i t i o n d i d not improve 
over the weekend and he t e s t i f i e d t h a t he c a l l e d h i s employer on 
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Monday, October 28 and spoke t o a woman who worked i n the 
d i s p e n s a r y . He t o l d the woman t h a t he would not be coming t o work 
because of h i s back p a i n and asked i f he sho u l d f i l e another 801 
form. A c c o r d i n g t o c l a i m a n t , the woman t o l d him t h a t t h i s was not 
necessary s i n c e he had a l r e a d y f i l e d an 801 f o r h i s back t h e 
p r e v i o u s month. Claimant t e s t i f i e d t h a t he c a l l e d t h e woman i n 
the d i s p e n s a r y a g a i n a f t e r he was examined by Dr. Newby on 
October 29 and had the same b a s i c c o n v e r s a t i o n w i t h her a t t h a t 
t i m e . The f o l l o w i n g day, a c c o r d i n g t o c l a i m a n t , he c a l l e d t h e 
woman a t h i r d t i m e and again had the same b a s i c c o n v e r s a t i o n . 
Claimant s t a t e d t h a t he d i d not work from October 1985 u n t i l May 
1986. 

The woman t o whom c l a i m a n t a l l e g e d l y spoke on 
October 28, 29 and 30 a l s o t e s t i f i e d . She i n d i c a t e d t h a t she was 
one of the persons t h a t was n o r m a l l y n o t i f i e d when a worker was 
i n j u r e d . She d i d not s t a t e t he n a t u r e of her p o s i t i o n i n t h e 
d i s p e n s a r y , b u t d i d mention t h a t she p a r t i c i p a t e d i n the 
o r i e n t a t i o n of new employes. A l a t e r w i t n e s s , c l a i m a n t ' s former 
s u p e r v i s o r , r e f e r r e d t o what appears t o be the same woman as "the 
nurse." I n any e v e n t , the woman t e s t i f i e d t h a t she d i d n o t 
remember any c o n v e r s a t i o n w i t h c l a i m a n t on or about October 28, 
1985 and f u r t h e r t e s t i f i e d t h a t she had never r e f u s e d t o p r o v i d e 
an 801 form t o any employe who requested one. 

Claimant's former s u p e r v i s o r t e s t i f i e d t h a t he l e a r n e d 
of b o t h of c l a i m a n t ' s back " i n j u r i e s " from "the n u r s e . " He was 
not asked, however, t o s t a t e the date upon which he l e a r n e d o f 
c l a i m a n t ' s second " i n j u r y " and the r e c o r d i n d i c a t e s t h a t he d i d 
not l e a r n o f i t b e f o r e October 18, 1985. This c o n c l u s i o n i s based 
upon E x h i b i t 8, an e x h i b i t i n c l u d e d i n the r e c o r d b u t not a d m i t t e d 
by t he Referee, a p p a r e n t l y on r e l e v a n c y grounds. We f i n d 
E x h i b i t 8 r e l e v a n t , admit i t and c o n s i d e r i t i n our review o f t h i s 
case. E x h i b i t 8 i s a n o t i c e o f t e r m i n a t i o n o f c l a i m a n t ' s 
employment completed by c l a i m a n t ' s former s u p e r v i s o r on 
November 18, 1985. The reason f o r t he t e r m i n a t i o n i s s t a t e d as 
f o l l o w s : " I assume he q u i t . He was suppose [ s i c ] t o be back t o 
work two weeks ago, and he hasn't c a l l e d or a n y t h i n g . " 

The Referee upheld SAIF's f i r s t d e n i a l on t h e ground 
t h a t c l a i m a n t had f a i l e d t o request a h e a r i n g w i t h i n 60 days and 
had not shown good cause f o r t h i s f a i l u r e as r e q u i r e d by ORS 
656.319(1). Claimant's o n l y argument on Board r e v i e w i s t h a t h i s 
a c t i o n s were "not v e r y b r i g h t . " We a f f i r m t h e Referee on t h i s 
i s s u e . 

The Referee upheld t he second d e n i a l on the ground t h a t 
t h e r e was no evidence of a compensable i n d u s t r i a l i n j u r y or 
o c c u p a t i o n a l disease a f t e r c l a i m a n t r e t u r n e d t o work i n September 
1985 and a l s o commented t h a t he c o n s i d e r e d c l a i m a n t ' s second c l a i m 
an a t t e m p t t o r e s u r r e c t the denied and u n t i m e l y appealed f i r s t 
c l a i m . " T h i s , " t he Referee concluded, " i s n o t an a c c e p t a b l e 
p r o c e d u r e . " 

We a f f i r m the Referee's a c t i o n i n u p h o l d i n g SAIF's 
second d e n i a l , but w i t h the f o l l o w i n g comments. Claimant f o l l o w e d 
p r o p e r s t a t u t o r y procedure i n f i l i n g h i s second c l a i m . The i s s u e 
i s whether t h a t c l a i m i s compensable. Because t h e d e n i a l o f 
c l a i m a n t ' s f i r s t back c l a i m was uphe l d , c l a i m a n t ' s f i r s t c l a i m i s 
noncompensable. The evidence i n d i c a t e s t h a t when c l a i m a n t 
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r e t u r n e d t o work a f t e r h i s f i r s t _ i n j u r y h i s back was s t i l l 
symptomatic and t h a t these symptoms g r a d u a l l y i n c r e a s e d u n t i l 
c l a i m a n t l e f t work the second t i m e . Under these c i r c u m s t a n c e s , we 
conclude t h a t c l a i m a n t ' s second c l a i m i s one of o c c u p a t i o n a l 
disease f o r the worsening of a p r e e x i s t i n g noncompensable low back 
c o n d i t i o n . As such, i t was c l a i m a n t ' s burden t o e s t a b l i s h a 
p a t h o l o g i c a l worsening of h i s p r e e x i s t i n g c o n d i t i o n . Wheeler v. 
Boise Cascade Corp., 298 Or 452, 457-58 ( 1 9 8 5 ) ; W e l l e r v. Union 
Carbide Corp., 288 Or 27, 35 (1979). On our de novo review of the 
e v i d e n c e , we f i n d t h a t c l a i m a n t has f a i l e d t o c a r r y t h i s burden 
and hence conclude t h a t c l a i m a n t ' s second c l a i m i s noncompensable. 

On the next i s s u e , the Referee r e j e c t e d c l a i m a n t ' s 
r e q u e s t f o r i n t e r i m compensation on the ground t h a t the employer 
had r e c e i v e d no medical v e r i f i c a t i o n t h a t c l a i m a n t was unable t o 
work due t o a compensable i n d u s t r i a l i n j u r y or o c c u p a t i o n a l 
disease s u s t a i n e d on or about October 25, 1985. The Referee 
c o n s i d e r e d Dr. Newby's October 29, 1985 r e p o r t "as a t t a c h i n g t o 
the f i r s t denied c l a i m . " Because of h i s f i n d i n g t h a t no i n t e r i m 
compensation was due, the Referee a l s o r e j e c t e d c l a i m a n t ' s request 
f o r p e n a l t i e s and a t t o r n e y f e e s . 

I n o r d e r t o be e n t i t l e d t o i n t e r i m compensation, 
c l a i m a n t must prove t h r e e elements: (1) a c l a i m ; (2) n o t i c e or 
knowledge of the c l a i m by the employer; and (3) the e x p i r a t i o n of 
t h e f o u r t e e n - d a y time l i m i t of ORS 656.262(4) b e f o r e SAIF i s s u e d 
i t s d e n i a l . See ORS 656.262(3) & ( 4 ) . "Claim" i s d e f i n e d i n ORS 
656.005(7) as "a w r i t t e n r e q u e s t f o r compensation from a s u b j e c t 
worker or someone on the worker's b e h a l f , or any compensable 
i n j u r y of which a s u b j e c t employer has n o t i c e or knowledge." The 
p e r t i n e n t p o r t i o n of ORS 656.005(8)(a) d e f i n e s "compensable 
i n j u r y " as "an a c c i d e n t a l i n j u r y . . . a r i s i n g out of and i n the 
course of employment r e q u i r i n g medical s e r v i c e s or r e s u l t i n g i n 
d i s a b i l i t y or death." This l a t t e r d e f i n i t i o n encompasses 
o c c u p a t i o n a l diseases as w e l l as a c c i d e n t a l i n j u r i e s . See ORS 
656.804; 656.807(5). 

On Board r e v i e w , c l a i m a n t p r e s e n t s t h r e e t h e o r i e s on the 
i n t e r i m compensation i s s u e . F i r s t , he contends t h a t SAIF s h o u l d 
have begun pa y i n g i n t e r i m compensation 14 days a f t e r he i n f o r m e d 
the woman i n the d i s p e n s a r y of h i s i n a b i l i t y t o work on 
October 28, 1985. I n the a l t e r n a t i v e , c l a i m a n t contends t h a t SAIF 
sh o u l d have begun p a y i n g i n t e r i m compensation 14 days a f t e r i t 
r e c e i v e d a copy of Dr. Newby's October 29 r e p o r t on November 14, 
1985. I f b o t h of these t h e o r i e s f a i l , c l a i m a n t contends t h a t SAIF 
sh o u l d have begun paying i n t e r i m compensation 14 days a f t e r the 
employer r e c e i v e d c l a i m a n t ' s second 801 form on January 10, 1986. 
SAIF d i s p u t e s c l a i m a n t ' s f i r s t t h e o r y by a t t a c k i n g h i s 
c r e d i b i l i t y . I t does not address c l a i m a n t ' s second t h e o r y and 
concedes the c o r r e c t n e s s of c l a i m a n t ' s t h i r d t h e o r y . 

We r e j e c t c l a i m a n t ' s f i r s t t h e o r y . Claimant's t e s t i m o n y 
t h a t he r e p e a t e d l y c a l l e d h i s employer b e g i n n i n g on October 28, 
1985, r e p o r t e d an i n d u s t r i a l i n j u r y and requested t o f i l l o ut a 
second 801 form i s not supported by'the r e s t of the r e c o r d . We 
conclude t h a t the evidence as a whole preponderates a g a i n s t t h i s 
p o r t i o n of c l a i m a n t ' s t e s t i m o n y . 

We accept c l a i m a n t ' s second t h e o r y . SAIF r e c e i v e d a 
copy of Dr. Newby's r e p o r t dated October 29, 1985 on November 14, 
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1985, as evidenced by SAIF's date stamp. That r e p o r t i n d i c a t e d 
t h a t c l a i m a n t was e x p e r i e n c i n g low back symptoms as a r e s u l t o f 
employment a c t i v i t y a f t e r he r e t u r n e d t o work from h i s f i r s t 
a l l e g e d i n d u s t r i a l i n j u r y and recommended t h a t he remain o f f work 
f o r two weeks. This s a t i s f i e s the d e f i n i t i o n of a " c l a i m " i n the 
second c l a u s e of ORS 656.005(7) as supplemented by the d e f i n i t i o n 
of a "compensable i n j u r y " i n ORS 656.005 ( 8 ) ( a ) . I n l i g h t o f 
J r . Newby's r e f e r e n c e i n the r e p o r t t o employment a c t i v i t y a f t e r 
c l a i m a n t r e t u r n e d t o work from h i s f i r s t a l l e g e d i n j u r y , the 
Referee was i n c o r r e c t i n c o n s i d e r i n g the r e p o r t as " a t t a c h i n g t o 
the f i r s t denied c l a i m . " Consequently, SAIF sh o u l d have i s s u e d a 
d e n i a l or begun payment o f i n t e r i m compensation w i t h i n 14 days 
a f t e r i t r e c e i v e d Dr. Newby's r e p o r t . SAIF, t h e r e f o r e , s h a l l be 
r e q u i r e d t o pay c l a i m a n t i n t e r i m compensation f o r t h e p e r i o d from 
November 14, 1985 th r o u g h the date of i t s d e n i a l on January 29, 
1986. 

This leaves the i s s u e s of p e n a l t i e s and a t t o r n e y f e e s . 
I n l i g h t of the unique and c o n f u s i n g c i r c u m s t a n c e s under which 
c l a i m a n t ' s second c l a i m a r o s e , we do not f i n d SAIF's a c t i o n i n 
f a i l i n g t o be g i n payment of i n t e r i m compensation unreasonable 
u n t i l 14 days a f t e r c l a i m a n t f i l e d the second 801 form w i t h t h e 
employer on January 10, 1986. We do f i n d SAIF's a c t i o n 
u nreasonable, however, b e g i n n i n g January 24, 1986 and assess a 
p e n a l t y and a t t o r n e y fee f o r unreasonable d e l a y or r e s i s t a n c e i n 
the payment o f compensation due between t h a t date and January 29, 
1986, the date o f SAIF's second d e n i a l . See ORS 656.262(10); 
656.382(1). We conclude t h a t a p e n a l t y o f 10 p e r c e n t o f t h i s 
compensation and an a t t o r n e y fee o f $100 i s a p p r o p r i a t e under t h e 
cir c u m s t a n c e s of t h i s case. 

ORDER 

The Referee's order dated June 19, 1986 i s a f f i r m e d i n 
p a r t and re v e r s e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t 
upheld the SAIF C o r p o r a t i o n ' s d e n i a l s dated September 23, 1985 and 
January 29, 1986 are a f f i r m e d . Those p o r t i o n s of the o r d e r t h a t 
r e j e c t e d c l a i m a n t ' s r e q u e s t f o r i n t e r i m compensation, p e n a l t i e s 
and a t t o r n e y fees are r e v e r s e d . Claimant i s awarded i n t e r i m 
compensation f o r the p e r i o d from November 14, 1985 th r o u g h 
January 29, 1986. Claimant's a t t o r n e y i s awarded 25 p e r c e n t o f 
the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o exceed 
$3,000, as a reasonable a t t o r n e y f e e . Claimant i s awarded a 
p e n a l t y of 10 p e r c e n t of the i n t e r i m compensation due between 
Janaury 24 and January 29, 1986. Claimant's a t t o r n e y i s awarded 
an a t t o r n e y fee of $100 on the p e n a l t y i s s u e . 

PETER G. VOORHIES, Claimant WCB 82-04559 
P o z z i , e t a l . , C laimant's A t t o r n e y s February 26, 1987 
Moscato & B y e r l y , Defense A t t o r n e y s Order on Remand (Remanding) 

This m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Voorhies v. Wood, Tatum, Moser, 81 Or App 336 (198 6 ) . 
The c o u r t has mandated t h a t c l a i m a n t be g r a n t e d a h e a r i n g c o n c e r n i n g 
h i s denied c l a i m . T h e r e f o r e , t h i s m a t t e r i s remanded t o t h e 
Hearings D i v i s i o n t o schedule a h e a r i n g i n accordance w i t h t h e 
mandate of the c o u r t . 

IT IS SO ORDERED. 
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DARREL P. TARTER, Claimant Own Motion 85-0345M 
B e n n e t t , e t a l . , C laimant's A t t o r n e y s February 26, 1987 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion Order on 

R e c o n s i d e r a t i o n 
Claimant has requested r e c o n s i d e r a t i o n of the Board's 

Own Motion Order dated May 8, 1986 which d e c l i n e d t o reopen h i s 
c l a i m f o r a December 9, 1978 i n d u s t r i a l i n j u r y . I n h i s r e q u e s t , 
c l a i m a n t r e i t e r a t e s h i s c o n t e n t i o n t h a t the SAIF C o r p o r a t i o n 
i n i t i a l l y m i s c l a s s i f i e d h i s i n j u r y c l a i m as n o n d i s a b l i n g . Thus, 
he argues t h a t he i s e n t i t l e d t o an award of unscheduled permanent 
d i s a b i l i t y as a r e s u l t of h i s compensable i n j u r y . 

Pursuant t o ORS 656.278(1), the Board has the c o n t i n u i n g 
power and j u r i s d i c t i o n , upon i t s own m o t i o n , t o m o d i f y , change, or 
t e r m i n a t e former f i n d i n g s , o r d e r s or awards i f i n i t s o p i n i o n such 
a c t i o n i s j u s t i f i e d . A f t e r a d d i t i o n a l c o n s i d e r a t i o n of t h i s 
m a t t e r , we do not f i n d t h a t the e x e r c i s e o f our own motion 
a u t h o r i t y i s j u s t i f i e d . 

F o l l o w i n g our f u r t h e r r e v i e w , we are not persuaded t h a t 
t he c l a i m was m i s c l a s s i f i e d from the o u t s e t . Furthermore, t h e 
evidence does not e s t a b l i s h t h a t , w i t h i n one year of h i s 
compensable i n j u r y , c l a i m a n t claimed t h a t h i s n o n d i s a b l i n g i n j u r y 
had become d i s a b l i n g . Thus,. SAIF was not o b l i g a t e d t o process the 
c l a i m t o c l o s u r e t h r o u g h the E v a l u a t i o n D i v i s i o n . ORS 656.262(12) 

I n a d d i t i o n , the r e c o r d does not e s t a b l i s h t h a t 
c l a i m a n t ' s c o n d i t i o n a t t r i b u t a b l e t o h i s compensable i n j u r y has 
worsened s i n c e t h e l a s t award or arrangement of compensation. ORS 
656.273. F i n a l l y , we are not persuaded t h a t t h e compensable 
i n j u r y has r e s u l t e d i n a permanent l o s s of c l a i m a n t ' s e a r n i n g 
c a p a c i t y . ORS 656.214(5). A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we 
adhere t o our p r i o r o r d e r , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

CHARLES N. CAYWOOD, Claimant WCB 84-08583 
SAIF Corp L e g a l , Defense A t t o r n e y March 2, 1987 

Order on Review 
Reviewed by Board Members McMurdo and Lewis. 

Cla i m a n t , pro se, re q u e s t s review o f Referee Neal's 
amended or d e r t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m f o r h i s low back and i n c r e a s e d h i s award o f 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s low back from 15 
pe r c e n t (48 degrees) t o 25 p e r c e n t (80 d e g r e e s ) . SAIF has moved 
the Board f o r o r d e r s s t r i k i n g c l a i m a n t ' s a p p e l l a n t ' s and r e p l y 
b r i e f s f o r t e c h n i c a l v i o l a t i o n s of the Board's a d m i n i s t r a t i v e 
r u l e s . I n the a l t e r n a t i v e , SAIF o b j e c t s t o c e r t a i n s t a t e m e n t s 
made by c l a i m a n t i n h i s b r i e f s as c o n t a i n i n g evidence not 
p r e v i o u s l y i n t r o d u c e d or a d m i t t e d i n t o the r e c o r d . We t r e a t 
c l a i m a n t ' s p r e s e n t a t i o n of evidence o u t s i d e t h e r e c o r d as a 
requ e s t f o r remand. See Judy A. B r i t t o n , 37 Van Na t t a 1262 
(19 8 5 ) . The is s u e s are SAIF's motions t o s t r i k e c l a i m a n t ' s 
b r i e f s , remand, a g g r a v a t i o n and e x t e n t o f d i s a b i l i t y . 

SAIF's motions t o s t r i k e c l a i m a n t ' s b r i e f s are d e n i e d . 
An un r e p r e s e n t e d worker i s not s t r i c t l y a c c o u n t a b l e f o r f a i l i n g t o 
f o l l o w the Board's a d m i n i s t r a t i v e r u l e s . OAR 438-05-035. 
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Claimant's r e q u e s t f o r remand i s a l s o d e n i e d . Claimant was 
re p r e s e n t e d by an a t t o r n e y a t the h e a r i n g . The a d d i t i o n a l 
evidence p r e s e n t e d i n c l a i m a n t ' s b r i e f s c o u l d have been p r e s e n t e d 
a t the h e a r i n g w i t h t h e e x e r c i s e of due d i l i g e n c e . See D e l f i n a P. 
Lopez, 37 Van Natt a 164, 170 (1985). This a d d i t i o n a l evidence has 
not been c o n s i d e r e d by the Board on r e v i e w . On th e m e r i t s , t h e 
Board a f f i r m s and adopts the o r d e r of the Referee. 

ORDER 

The Referee's o r d e r dated May 14, 1986, as amended by 
the o rder dated May 23, 1986, i s a f f i r m e d . 

GLEN L. EDENS, Claimant WCB 84-07667, 82-09893, 
Fr a n c e s c o n i & Cash, Claimant's A t t o r n e y s 82-09894 & 84-10890 
R i c h a r d Barber, J r . , Defense A t t o r n e y March 2, 1987 
Schwabe, e t a l . , Defense A t t o r n e y s Order Denying Motion t o 

Dismiss 
Fremont In d e m n i t y Company has moved the Board f o r an 

order d i s m i s s i n g t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r Board r e v i e w 
on t h e ground t h a t n e i t h e r i t , i t s i n s u r e d , nor i t s a t t o r n e y were 
served w i t h a copy o f SAIF's request f o r Board review w i t h i n t h e 
tim e p r o v i d e d by law. ORS 656.289(3); 656.295(2). 

The Referee's o r d e r i s s u e d December 23, 1986. SAIF's 
request f o r Board review was ma i l e d January 19, 1987 and r e c e i v e d 
by the Board January 20, 1987. N e i t h e r Fremont nor i t s a t t o r n e y s 
were served a copy o f SAIF's r e q u e s t . However, on January 22, 
1987 Fremont's a t t o r n e y s r e c e i v e d a computer generated l e t t e r 
acknowledging t h e re q u e s t f o r r e v i e w . 

I n Argonaut Insurance v. Ki n g , 63 Or App 847, 852 
(19 8 3 ) , t h e c o u r t s t a t e d , "We h o l d t h a t compliance w i t h ORS 
656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the re q u e s t f o r r e v i e w 
be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . " (Emphasis added.) The " a c t u a l n o t i c e " r e f e r r e d t o by 
the c o u r t i n King was the Board's computer generated 
acknowledgement l e t t e r , which t h e evidence e s t a b l i s h e d was 
r e c e i v e d by ,the i n s u r e r more than 30 days a f t e r t h e Referee's 
or d e r was m a i l e d . 

Here, the Board's acknowledgement l e t t e r was r e c e i v e d by 
Fremont's a t t o r n e y s b e f o r e t h e 30-day s t a t u t o r y p e r i o d had 
e x p i r e d . I n the absence of p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e 
of a re q u e s t f o r review on the a t t o r n e y f o r a p a r t y , r a t h e r t h a n 
the p a r t y , i s s u f f i c i e n t compliance w i t h ORS 656.295(2) t o v e s t 
j u r i s d i c t i o n i n the Board. Argonaut Insurance v. K i n g , supra ; 
N o l l e n v. SAIF, 23 Or App 420, 423 (1975) rev den ( 1 9 7 6 ) ; Karen J. 
Bates, 38 Van Na t t a 964 (1 9 8 6 ) . Fremont does n o t contend t h a t i t 
was p r e j u d i c e d by the manner i n which i t r e c e i v e d n o t i c e o f t h e 
requ e s t f o r Board r e v i e w . A c c o r d i n g l y , t h e motion t o d i s m i s s i s 
de n i e d . 

IT IS SO ORDERED. 
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THOMAS E. WOODWARD, Claimant WCB 84-08962 
Malagon k Moore, Claimant's A t t o r n e y s March 2, 1987 
Pamela S c h u l t z ( S A I F ) , Defense A t t o r n e y Order on Remand 

This m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Woodward v. C & B Logging, 82 Or App 274 (198 6 ) . The 
c o u r t r e v e r s e d t h a t p o r t i o n of the Board's or d e r which had h e l d 
t h a t t h e p a r t i e s ' June 1979 s t i p u l a t e d d e t e r m i n a t i o n o r d e r was the 
f i r s t award of compensation. Consequently, the c o u r t concluded 
t h a t the c l a i m was not p r o p e r l y c l o s e d u n t i l t h e issuance o f a 
J u l y 17, 1984 D e t e r m i n a t i o n Order. However, the c o u r t agreed w i t h 
the Board t h a t c l a i m a n t ' s award of compensation was a p p r o p r i a t e . 

The c o u r t has remanded t h i s m a t t e r t o the Board f o r 
f u r t h e r proceedings not i n c o n s i s t e n t w i t h i t s o p i n i o n . 
A c c o r d i n g l y , c o n s i s t e n t w i t h t h e c o u r t ' s mandate, t he p a r t i e s are 
advis e d t h a t t h e date commencing t he r u n n i n g of the f i v e - y e a r 
p e r i o d f o r a g g r a v a t i o n c l a i m s i s J u l y 17, 1984. 

IT IS SO ORDERED. 

DALE A. HELVIE, Claimant WCB 86-06428 
Olson Law F i r m , Claimant's A t t o r n e y s March 4, 1987 
Roger L. Kromer, A t t o r n e y Order o f D i s m i s s a l 
L e s t e r H u n t s i n g e r ( S A I F ) , Defense A t t o r n e y 
C a r l M. Da v i s , A s s ' t . A t t o r n e y General 

The i n s u r e r has requested review of the Referee's order 
dated January 26, 1987. The request f o r review was f i l e d w i t h t h e 
Board on February 27, 1987, more than 30 days a f t e r t h e date o f 
the Referee's o r d e r . I t i s not t i m e l y f i l e d . 

ORDER 
The i n s u r e r ' s r e q u e s t f o r review i s hereby d i s m i s s e d as 

bei n g u n t i m e l y f i l e d . 

JANET K. JACKSON, Claimant WCB 85-03945 
P o z z i , et a l . , C laimant's A t t o r n e y s March 4, 1987 
Gretchen Wolfe ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee W i l l i a m 
Peterson's order t h a t : (1) s e t as i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r her low back c o n d i t i o n ; (2) assessed a 25 
pe r c e n t p e n a l t y and a $1,000 a t t o r n e y f e e f o r f a i l i n g t o comply 
w i t h d i s c o v e r y r u l e s ; (3) assessed a 15 p e r c e n t p e n a l t y not t o 
exceed $500 of temporary t o t a l d i s a b i l i t y from March 25, 1985 t o 
A p r i l 17, 1986 f o r SAIF's l a t e d e n i a l of the a g g r a v a t i o n c l a i m and 
a r e l a t e d $200 a t t o r n e y f e e ; and (4) awarded a $1,600 a t t o r n e y f e e 
f o r p r e v a i l i n g on the d e n i a l of the a g g r a v a t i o n c l a i m . The issu e s 
are a g g r a v a t i o n , p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s t h a t p o r t i o n of the ord e r t h a t s e t 
as i d e the d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and awarded a 
$1,600 a t t o r n e y f e e . 

We re v e r s e t h a t p o r t i o n o f the Referee's o r d e r which 
assessed a p e n a l t y and accompanying a t t o r n e y f e e f o r a l a t e d e n i a l . 
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SAIF r e c e i v e d n o t i c e of the a g g r a v a t i o n c l a i m on 
November 26, 1984 and began the payment of i n t e r i m compensation 
w i t h i n 14 days as r e q u i r e d by ORS 656.262(4). Subsequently, SAIF 
denied the a g g r a v a t i o n c l a i m on March 25, 1985 and stopped t h e 
payment of i n t e r i m compensation. De s p i t e the payment of i n t e r i m 
compensation u n t i l t he March 25, 1985 d e n i a l , the Referee 
concluded t h a t SAIF was s u b j e c t t o a p e n a l t y f o r not denying t h e 
c l a i m w i t h i n 60 days as r e q u i r e d by ORS 656.262(6). We d i s a g r e e . 

A p e n a l t y f o r a l a t e d e n i a l can o n l y be assessed " . . . f o r 
an a d d i t i o n a l amount up t o 25 p e r c e n t of the amounts then due p l u s 
any a t t o r n e y fees which may be assessed under ORS 656.382." ORS 
656.262(10); EBI Companies v. Thomas, 66 Or App 105 ( 1 9 8 3 ) . 
Since c l a i m a n t was p a i d i n t e r i m compensation u n t i l t h e t i m e of the 
d e n i a l of the a g g r a v a t i o n c l a i m , t h e r e were no amounts then due 
upon which t o base the award of a p e n a l t y . See Kenneth L. Booras, 
37 Van N a t t a 958 ( 1 9 8 5 ) . Consequently, SAIF d i d not unreasonably 
r e s i s t the payment of compensation and t h e r e i s no b a s i s f o r the 
award of an a t t o r n e y f e e . See M i l l e r v. SAIF, 78 Or App 158 
( 1 9 8 6 ) . The Referee's award of a p e n a l t y and a t t o r n e y f e e f o r the 
l a t e d e n i a l i s r e v e r s e d . 

We next c o n s i d e r SAIF's f a i l u r e t o comply w i t h d i s c o v e r y 
r u l e s . 

On May 7, 1985 c l a i m a n t requested documentary evidence 
from SAIF pu r s u a n t t o OAR 437-07-015(2). SAIF f a i l e d t o respond 
t o t h e r e q u e s t and i n August of 1985 Referee Daughtry i s s u e d an 
o r d e r r e q u i r i n g SAIF t o produce the documents w i t h i n t e n days. 
The order a l s o p r o v i d e d t h a t a p e n a l t y and a t t o r n e y fee be 
assessed when the case was decided a t the Hearings D i v i s i o n . SAIF 
d i d not comply w i t h the o r d e r and on December 3, 1985 Referee 
Daughtry i s s u e d an Order t o Show Cause r e q u i r i n g SAIF t o e x p l a i n 
why they had not complied w i t h h i s p r i o r o r d e r . SAIF ag a i n d i d 
not respond and on December 31, 1985 Referee Daughtry o r d e r e d t h a t 
a t a maximum p e n a l t y and $1,000 a t t o r n e y fee be assessed a t the 
time a f i n a l o r d e r was i s s u e d . 

On de novo review of the r e c o r d , we agree w i t h t h e 
Referee t h a t SAIF unreasonably f a i l e d t o comply w i t h Referee 
Daughtry's o r d e r s and d i s c o v e r y r u l e s . Consequently, we a f f i r m 
the Referee's award of a 25 p e r c e n t p e n a l t y assessed a g a i n s t the 
temporary t o t a l d i s a b i l i t y due from March 25, 1985 t o A p r i l 17, 
1986, the date of the h e a r i n g , and the $1,000 a t t o r n e y f e e . See 
Morgan v. S t i n s o n Lumber Co., 288 Or 595 ( 1 9 8 0 ) ; K a t i e C. Holmes, 
37 Van N a t t a 1134 ( 1 9 8 5 ) . 

F u r t h e r , we f i n d the a g g r a v a t i o n i s s u e t o have been of 
average d i f f i c u l t y w i t h an o r d i n a r y l i k e l i h o o d o f success on Board 
r e v i e w . A reasonable a t t o r n e y f e e i s t h e r e f o r e awarded. 

ORDER 

The Referee's o r d e r dated June 5, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n of the Referee's o r d e r 
t h a t awarded a p e n a l t y and a t t o r n e y fee f o r SAIF's u n t i m e l y d e n i a l 
i s r e v e r s e d . The remainder of the Referee's o r d e r i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w 
c o n c e r n i n g the a g g r a v a t i o n i s s u e , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 
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ARCHIE F. KEPHART, Claimant WCB 81-0173M 
Malagon & Moore, Claimant's A t t o r n e y s February 9, 1987 
Cheney & K e l l e y , Defense A t t o r n e y s Order o f Abatement 

The Board has r e c e i v e d c l a i m a n t ' s motion t o r e c o n s i d e r 
our Own Motion Order on Remand dated January 14, 1987. Claimant 
contends t h a t he i s e n t i t l e d t o an i n c r e a s e d award of a t t o r n e y 
f e e s , which s h o u l d be p a i d by the s e l f - i n s u r e d employer and not 
out of c l a i m a n t ' s compensation. 

I n o r d e r t o a l l o w s u f f i c i e n t time t o c o n s i d e r t h e 
m o t i o n , the above noted Board order i s abated and the employer i s 
requested t o f i l e a response t o the motion w i t h i n 20 days from the 
date h e r e o f . OAR 438-12-005; Edward Hines Lumber Co. v. Kephart, 
81 Or App 43 (1986). 

IT IS SO ORDERED. 

ARCHIE F. KEPHART, Claimant Own Motion 81-0173M 
Malagon & Moore, Claimant's A t t o r n e y s March 4, 1987 
Cheney & K e l l e y , Defense A t t o r n e y s Own Mot i o n Order on Remand 

on R e c o n s i d e r a t i o n 
On January 14, 1987, we i s s u e d an Own Motion Order on 

Remand, which adhered t o our August 6, 1985 o r d e r . Pursuant t o 
our o r d e r , c l a i m a n t was gr a n t e d permanent t o t a l d i s a b i l i t y and h i s 
a t t o r n e y was awarded 25 pe r c e n t of the a d d i t i o n a l compensation, 
not t o exceed $1,000. Claimant requested r e c o n s i d e r a t i o n , 
c o n t e n d i n g t h a t he was e n t i t l e d t o an i n c r e a s e d award o f a t t o r n e y 
f e e s , which should be p a i d by the s e l f - i n s u r e d employer. On 
February 9, 1987, we abated our order and asked the employer t o 
respond t o c l a i m a n t ' s m o t i o n . 

Responding t o our r e q u e s t , the employer notes t h a t i t 
has appealed our Order on Remand. The m a i l i n g date of i t s appeal 
was February 9, 1987. Inasmuch as our ord e r had been abated when 
the employer i n i t i a t e d i t s a p p e a l , j u r i s d i c t i o n over t h i s m a t t e r 
remains w i t h the Board. See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 
Or App 444 (1986 ) . 

F o l l o w i n g f u r t h e r c o n s i d e r a t i o n , we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o an i n c r e a s e d award of a t t o r n e y f e e s . The 
amount of a reasonable a t t o r n e y fee i s based on the e f f o r t s of the 
a t t o r n e y and the r e s u l t s o b t a i n e d . , OAR 438-47-010(2). To a s s i s t 
us i n d e t e r m i n i n g the amount of the a t t o r n e y f e e , we g e n e r a l l y 
c o n s i d e r t h e f a c t o r s l i s t e d i n Barbara A. Wheeler, 37 Van Natt a 
122, 123 (1985). C o n s i d e r i n g the afo r e m e n t i o n e d r u l e s and f a c t o r s 
as each p e r t a i n s t o the circumstances of t h i s case, we conclude 
t h a t $2,000 i s a reasonable award f o r c l a i m a n t ' s a t t o r n e y ' s 
s e r v i c e s . This award s h a l l be payable out of c l a i m a n t ' s i n c r e a s e d 
award of compensation. OAR 438-47-070. 

A c c o r d i n g l y , our p r i o r o r d e r i s wi t h d r a w n . On 
r e c o n s i d e r a t i o n , we aga i n adhere t o and r e p u b l i s h our August 6, 
1985 o r d e r , except t h a t c l a i m a n t ' s reasonable a t t o r n e y f e e award 
i s m o d i f i e d . I n l i e u of the p r i o r maximum award o f $1,000, 
c l a i m a n t ' s a t t o r n e y i s awarded 25 pe r c e n t o f t h e i n c r e a s e d 
compensation g r a n t e d by t h i s o r d e r , not t o exceed $2,000. 



LAWRENCE N. SULLIVAN, Claimant WCB 84-09511 
Malagon & Moore, Claimant 1s A t t o r n e y s March 4, 1987 
L i n d s a y , e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members en banc. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s of Referee 
N i c h o l s ' o r d e r t h a t : (1) s e t asid e i t s d e n i a l of c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n ; (2) s e t a s i d e i t s d e n i a l of t r e a t m e n t f o r 
c l a i m a n t ' s a l c o h o l abuse; (3) s e t asid e the D e t e r m i n a t i o n Order of 
March 14, 1985 as premature; (4) r e f u s e d t o r a t e t he e x t e n t o f 
d i s a b i l i t y f o r c l a i m a n t ' s r i g h t shoulder and low back c o n d i t i o n s ; 
(5) o r d e r e d f u r t h e r v o c a t i o n a l a s s i s t a n c e w i t h o u t any r e q u i r e m e n t 
t h a t c l a i m a n t f i r s t o b t a i n t r e a t m e n t f o r h i s a l c o h o l abuse; (6) 
r e f u s e d t o g r a n t an o f f s e t i n the amount requested by t h e i n s u r e r ; 
(7) awarded a p e n a l t y and a t t o r n e y fee f o r f a i l u r e t o pay an award 
of permanent p a r t i a l d i s a b i l i t y g r a n t e d i n the D e t e r m i n a t i o n Order 
of March 14, 1985; and (8) awarded c l a i m a n t ' s a t t o r n e y a fee of 
$1,800 f o r p r e v a i l i n g on a l l of the above i s s u e s . The i s s u e s are 
res j u d i c a t a , the c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n and t r e a t m e n t f o r a l c o h o l abuse, premature c l o s u r e , 
e x t e n t of d i s a b i l i t y , v o c a t i o n a l a s s i s t a n c e , o f f s e t , p e n a l t i e s and 
a t t o r n e y f e e s . 

Before s u s t a i n i n g h i s i n d u s t r i a l i n j u r y i n September 
1980, c l a i m a n t e x p e r i e n c e d a number of medical problems which have 
some r e l e v a n c e t o the is s u e s p r e s e n t e d i n t h i s case. Claimant 
i n j u r e d h i s l e f t knee i n a n o n i n d u s t r i a l a c c i d e n t i n May 1978. An 
i m m o b i l i z i n g brace was p r e s c r i b e d . A s h o r t time l a t e r , b l o o d 
c l o t s developed i n the l e g and c l a i m a n t underwent s u r g e r y f o r t h e 
removal of these c l o t s . Claimant then underwent s u r g e r y t o h i s 
l e f t knee i n June 1978 which i n c l u d e d r e p a i r of a t o r n a n t e r i o r 
c r u c i a t e l i g a m e n t . 

I n e a r l y 1980, c l a i m a n t underwent v a s c u l a r s u r g e r y on 
h i s neck i n an e f f o r t t o a l l e v i a t e headaches and o t h e r problems 
which he had been e x p e r i e n c i n g f o r a number of y e a r s . The s u r g e r y 
was r e l a t i v e l y s u c c e s s f u l i n r e l i e v i n g h i s headaches. Claimant 
a l s o s u f f e r e d from h y p e r t e n s i o n and began t a k i n g m e d i c a t i o n f o r 
t h i s c o n d i t i o n a few months p r i o r t o h i s i n d u s t r i a l i n j u r y . 

Claimant r e i n j u r e d h i s l e f t knee and a l s o i n j u r e d h i s 
r i g h t s h o u l d e r and low back i n an i n d u s t r i a l a c c i d e n t i n September 
1980 when he s l i p p e d and f e l l backwards onto the bed of a f l a t b e d 
t r u c k . A f t e r s e v e r a l weeks of c o n s e r v a t i v e t r e a t m e n t by an 
i n t e r n i s t , Dr. O r t i z , c l a i m a n t began t r e a t i n g w i t h an o r t h o p e d i s t , 
Dr. C o r b e t t , f o r h i s l e f t knee and w i t h another i n t e r n i s t , 
Dr. B r a n d t , f o r h i s r i g h t s houlder and low back. 

A f t e r examining c l a i m a n t ' s l e f t knee, Dr. C o r b e t t 
diagnosed a t o r n medial meniscus which was s u r g i c a l l y removed i n 
December 1980. Claimant recovered u n e v e n t f u l l y a f t e r t h e s u r g e r y 
and Dr. C o r b e t t d e c l a r e d the c o n d i t i o n m e d i c a l l y s t a t i o n a r y i n 
March 1981. He noted a t t h a t time t h a t c l a i m a n t ' s r i g h t s h o u l d e r 
and "neck" were s t i l l b e i n g t r e a t e d by Dr. B r a n d t . The c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order dated A p r i l 28, 1981 w i t h a 15 
p e r c e n t scheduled award f o r c l a i m a n t ' s l e f t knee. 

Ten days b e f o r e the issuance of the D e t e r m i n a t i o n Order, 
c l a i m a n t ' s w i f e checked him i n t o the a l c o h o l t r e a t m e n t u n i t o f a 
l o c a l h o s p i t a l . She t o l d the a d m i t t i n g nurse t h a t c l a i m a n t had 
been d r i n k i n g h e a v i l y s i n c e having knee s u r g e r y one and a h a l f 

-8£-



years e a r l i e r . This statement appears t o be a r e f e r e n c e t o 
c l a i m a n t ' s noncompensable knee s u r g e r y which had been performed 
n e a r l y t h r e e years p r e v i o u s l y r a t h e r than the compensable knee 
s u r g e r y which had been performed l e s s than f i v e months 
p r e v i o u s l y . A f t e r admission t o the f a c i l i t y , c l a i m a n t t o l d t he 
examining p h y s i c i a n t h a t he had e x p e r i e n c e d p e r i o d i c problems w i t h 
a l c o h o l f o r the p r e v i o u s 25 years and t h a t these problems had 
i n t e n s i f i e d r e c e n t l y . Claimant s t a t e d t h a t he drank t o a l l e v i a t e 
the p a i n i n h i s l e f t knee and low back and i n d i c a t e d t h a t he was 
s e v e r e l y depressed. The a l c o h o l t r e a t m e n t r e p o r t s a l s o mention 
u n s p e c i f i e d f a m i l y and f i n a n c i a l problems. Claimant l e f t t h e 
a l c o h o l t r e a t m e n t u n i t a g a i n s t the a d v i c e of the m e d i c a l s t a f f 
a f t e r o n l y s i x days i n the f a c i l i t y . 

D uring the next s i x months, c l a i m a n t c o n t i n u e d t o 
complain p e r i o d i c a l l y of l e f t knee, low back and r i g h t s h o u l d e r 
and arm p a i n . I n J u l y 1981, the i n s u r e r i s s u e d a p a r t i a l d e n i a l 
r e l a t i n g t o c l a i m a n t ' s low back c o n d i t i o n . Claimant r e q u e s t e d a 
h e a r i n g on t h i s d e n i a l and a l s o on the A p r i l 1981 D e t e r m i n a t i o n 
Order. 

I n October 1981, c l a i m a n t checked h i m s e l f back i n t o the 
a l c o h o l t r e a t m e n t u n i t of the h o s p i t a l . He was i n t o x i c a t e d on 
admission and, a f t e r s o b e r i n g up, l e f t the f a c i l i t y a f t e r o n l y 
t h r e e days. Depression was noted by the examining p h y s i c i a n . 

I n A p r i l 1982, c l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g 
the A p r i l 1981 D e t e r m i n a t i o n Order and the p a r t i a l d e n i a l of h i s 
low back c o n d i t i o n was convened b e f o r e Referee Danner. Claimant 
contended t h a t the A p r i l 1981 D e t e r m i n a t i o n Order was premature, 
t h a t the i n s u r e r ' s p a r t i a l d e n i a l should be s e t a s i d e , and t h a t 
the Referee should proceed t o r a t e the e x t e n t of c l a i m a n t ' s 
d i s a b i l i t y . (Claimant o r a l l y contended a t the b e g i n n i n g of the 
h e a r i n g t h a t a l l of h i s compensable c o n d i t i o n s had become 
m e d i c a l l y s t a t i o n a r y i n the i n t e r i m between the A p r i l 1981 
D e t e r m i n a t i o n Order and the h e a r i n g . ) Referee Danner found 
c l a i m a n t ' s low back c o n d i t i o n compensable and s e t a s i d e the 
i n s u r e r ' s p a r t i a l d e n i a l . The Referee a l s o found t h a t c l a i m a n t ' s 
back c o n d i t i o n had not been m e d i c a l l y s t a t i o n a r y a t the time of 
the A p r i l 1981 D e t e r m i n a t i o n Order and s e t a s i d e the D e t e r m i n a t i o n 
Order as premature. The Referee r e f u s e d t o address the i s s u e o f 
e x t e n t of d i s a b i l i t y , but i n d i c a t e d t h a t the c l a i m c o u l d be 
s u b m i t t e d i m m e d i a t e l y t o the E v a l u a t i o n D i v i s i o n f o r c l o s u r e . 

I n June 1982, c l a i m a n t began r e c e i v i n g v o c a t i o n a l 
a s s i s t a n c e t h r o u g h the V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n (VRD). 
Real e s t a t e s a l e s , i n s u r a n c e a d j u s t i n g and b a r b e r i n g were examined 
as p o s s i b l e v o c a t i o n a l a l t e r n a t i v e s , but c l a i m a n t d i d not t h i n k he 
was capable of p e r f o r m i n g these j o b s . 

I n September 1982, c l a i m a n t underwent s u r g e r y on h i s 
r i g h t s h o u l d e r a t the a c r o m i o c l a v i c u l a r j o i n t . The d i s t a l end of 
the c l a v i c l e showed s i g n s of d e g e n e r a t i o n and a s m a l l p o r t i o n o f 
t h i s d e g e n e r a t i v e t i s s u e was removed. The o p e r a t i o n a l l e v i a t e d 
most of c l a i m a n t ' s r i g h t shoulder c o m p l a i n t s . The s u r g e r y was 
performed by Dr. Samsell, an o r t h o p e d i c surgeon, who a l s o p r o v i d e d 
f o l l o w - u p care f o r c l a i m a n t ' s r i g h t s houlder t h r o u g h February 16, 
1983. The i n s u r e r i s s u e d a p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s 
r i g h t s h o u l d e r c o n d i t i o n on October 29, 1982. 

I n January 1983, c l a i m a n t was examined by a 
p s y c h i a t r i s t , Dr. Colbach. At the time of the e x a m i n a t i o n , 
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c l a i m a n t ' s p r i m a r y p h y s i c a l c o m p l a i n t s r e l a t e d t o h i s l e f t knee 
and low back. I n h i s r e p o r t o f t h i s e x a m i n a t i o n , Dr. Colbach 
noted t h a t c l a i m a n t o v e r f o c u s e d on h i s p h y s i c a l problems and a l s o 
noted s i g n s of d e p r e s s i o n and a h i s t o r y of e x c e s s i v e a l c o h o l 
consumption. His diagnoses were a l c o h o l abuse, psychogenic p a i n 
d i s o r d e r and dysthymic d i s o r d e r . He th o u g h t t h a t these c o n d i t i o n s 
had been caused or m a t e r i a l l y worsened by c l a i m a n t ' s September 
1980 i n d u s t r i a l a c c i d e n t and recommended t r e a t m e n t , e s p e c i a l l y f o r 
c l a i m a n t ' s d e p r e s s i o n . The r e p o r t was addressed t o the i n s u r e r ' s 
a t t o r n e y and copies of the r e p o r t were sent t o the i n s u r e r and t o 
Dr. Samsell, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t . From a date stamp 
which we conclude t o be t h a t of c l a i m a n t ' s then c u r r e n t a t t o r n e y , 
c l a i m a n t ' s a t t o r n e y r e c e i v e d a copy of t h i s r e p o r t on March 2, 
1983. 

I n A p r i l 1983, VRD c l o s e d c l a i m a n t ' s v o c a t i o n a l f i l e . 
The reason f o r t he c l o s u r e was g i v e n as c l a i m a n t ' s r e f u s a l o f 
t r e a t m e n t f o r h i s a l c o h o l problem which, a c c o r d i n g t o t h e 
counse l o r assigned t o c l a i m a n t ' s case, made f u r t h e r v o c a t i o n a l 
p r o g r e s s i m p o s s i b l e . I n l a t e r correspondence, VRD made i t c l e a r 
t h a t t h i s was not a f i n a l t e r m i n a t i o n of v o c a t i o n a l a s s i s t a n c e and 
t h a t c l a i m a n t ' s f i l e would be reopened once he had s u c c e s s f u l l y 
completed a l c o h o l t r e a t m e n t . 

I n August 1983, c l a i m a n t was examined a g a i n by 
Dr. Samsell, t he o r t h o p e d i c surgeon who had performed h i s r i g h t 
s h o u l d e r s u r g e r y . Dr. Samsell concluded t h a t c l a i m a n t ' s l e f t knee 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y and r a t e d h i s impairment a t 15 
p e r c e n t . He a l s o concluded t h a t c l a i m a n t ' s low back c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y and r a t e d the impairment f o r t h i s c o n d i t i o n 
a t z e r o . I n p a s s i n g , Dr. Samsell noted c l a i m a n t ' s r i g h t s h o u l d e r 
as a source of ongoing d i s c o m f o r t , but he made no comment on t h e 
medical s t a t u s of the c o n d i t i o n and gave no impairment r a t i n g . 
C laimant's knee and low back c o n d i t i o n s were c l o s e d by 
D e t e r m i n a t i o n Order dated August 26, 1983 w i t h an award of 
temporary t o t a l d i s a b i l i t y b e n e f i t s from t he date of the i n j u r y 
t h r o u g h the date of Dr. Samsell's r e p o r t of August 5, 1983 and 
w i t h a 15 p e r c e n t scheduled award f o r c l a i m a n t ' s l e f t knee. No 
award was g i v e n f o r c l a i m a n t ' s low back. 

I n September 1983, Referee Danner's A p r i l 1982 O p i n i o n 
and Order was reviewed by the Board. I n an ord e r dated 
September 28, 1983, the Board upheld t h a t p o r t i o n o f Referee 
Danner's or d e r t h a t s e t aside the i n s u r e r ' s p a r t i a l d e n i a l of 
c l a i m a n t ' s low back c o n d i t i o n . The Board concluded, however, t h a t 
c l a i m a n t had f a i l e d t o prove t h a t h i s back c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y a t the time of the A p r i l 1981 D e t e r m i n a t i o n 
Order and r e v e r s e d t h a t p o r t i o n of the Referee's o r d e r t h a t s e t 
as i d e the D e t e r m i n a t i o n Order as premature. The Board remanded 
the case t o the Referee f o r a d e t e r m i n a t i o n of the e x t e n t o f 
permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s l e f t knee and low back 
c o n d i t i o n s . The Board's order was l a t e r a f f i r m e d by t h e Court o f 
Appeals. S u l l i v a n v. Argonaut Insurance Co., 73 Or App 694 (1 9 8 5 ) . 

On October 6, 1983, c l a i m a n t drank h e a v i l y and then 
a t t e m p t e d s u i c i d e w i t h m e d i c a t i o n . He was h o s p i t a l i z e d from 
October 6 th r o u g h October 13, 1983 and then began t r e a t m e n t w i t h 
Dr. Johnson, a p s y c h i a t r i s t . The i n s u r e r i s s u e d a d e n i a l on 
November 23, 1983, which s t a t e d i n p e r t i n e n t p a r t : 

"On November 4, 1983, your a t t o r n e y made a 
c l a i m of a g g r a v a t i o n i n c o n n e c t i o n w i t h your 
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h o s p i t a l i z a t i o n October 6, 1983 f o r p r o b a b l e 
acute A m i t r i p t y l i n e overdose, c o m p l i c a t e d by 
ETOH i n g e s t i o n . I t i s the o p i n i o n o f [ t h e 
i n s u r e r t h a t ] t h i s c o n d i t i o n and subsequent 
t r e a t m e n t o f same i s not a t t r i b u t a b l e t o t h e 
i n d u s t r i a l i n j u r y you s u s t a i n e d on 
September 18, 1980." 

I n two l e t t e r s dated i n e a r l y 1984, Dr. Johnson 
i n d i c a t e d t h a t c l a i m a n t ' s d e p r e s s i o n and r e l a t e d s u i c i d e a t t e m p t 
were compensably r e l a t e d t o h i s i n d u s t r i a l i n j u r y and t h a t 
c l a i m a n t ' s c o n d i t i o n was d i s a b l i n g . A f t e r the f i r s t o f these 
l e t t e r s , c l a i m a n t was examined by another p s y c h i a t r i s t , 
Dr. S t o l z b e r g , i n January 1984. Dr. S t o l z b e r g diagnosed 
c l a i m a n t ' s c o n d i t i o n as "adjustment d i s o r d e r . . . w i t h mixed 
e m o t i o n a l f e a t u r e s and a l c o h o l abuse." She i n d i c a t e d t h a t 
c l a i m a n t ' s October 1983 s u i c i d e a t t e m p t was a m a n i f e s t a t i o n of 
p r e e x i s t i n g p e r s o n a l i t y and a l c o h o l problems as agg r a v a t e d by 
concern over f i n a n c i a l and p e r s o n a l d i f f i c u l t i e s . She f u r t h e r 
i n d i c a t e d t h a t c l a i m a n t ' s 1980 i n d u s t r i a l a c c i d e n t had p l a y e d no 
m a t e r i a l c a u s a t i v e r o l e i n the development or d e t e r i o r a t i o n o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

I n March 1984, the p a r t i a l d e n i a l s r e l a t i n g t o 
c l a i m a n t ' s r i g h t shoulder c o n d i t i o n and h i s s u i c i d e a t t e m p t came 
t o h e a r i n g b e f o r e Referee Menashe. I n an Opinion and Order i s s u e d 
on October 1, 1984, Referee Menashe s e t as i d e the r i g h t s h o u l d e r 
d e n i a l and upheld the d e n i a l of the s u i c i d e a t t e m p t and r e l a t e d 
t r e a t m e n t . At the end of h i s o p i n i o n , Referee Menashe s t a t e d : 

" P s y c h i a t r i c t r e a t m e n t by Dr. Johnson a f t e r 
t he s u i c i d e a t t e m p t and h o s p i t a l r e l e a s e may 
or may not be compensable. Upon r e v i e w , I 
conclude the employer p r o b a b l y d i d not have 
t h a t t r e a t m e n t i n mind when i t denied t he 
s u i c i d e a t t e m p t . During the h e a r i n g , 
r e f e r e n c e s c o n c e r n i n g the p s y c h i a t r i c 
c o n d i t i o n a f t e r t h e h o s p i t a l i z a t i o n came i n 
t a n g e n t i a l l y t o the s u i c i d e a t t e m p t i s s u e . 
Rather than a t t e m p t t o decide t h i s complex 
medical q u e s t i o n on l e s s than a f u l l r e c o r d 
and under circumstances where the p a r t i e s may 
not have understood i t t o be an i s s u e , I 
conclude c o m p e n s a b i l i t y of the post s u i c i d e 
a t t e m p t p s y c h i a t r i c c o n d i t i o n remains 
u n r e s o l v e d . I make no f i n d i n g whether a c l a i m 
has been pr e s e n t e d h e r e t o f o r e . I n 
d e t e r m i n i n g not t o decide t he c o m p e n s a b i l i t y 
of t h e p s y c h i a t r i c c o n d i t i o n because of t h e 
n a t u r e of t h i s r e c o r d , I am aware t h a t 
a d d i t i o n a l i s s u e s are pending between the 
p a r t i e s and i n a l l l i k e l i h o o d another h e a r i n g 
w i l l be necessary." 

I n June 1984, c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n f i l e 
was reopened and c l a i m a n t agreed t o undergo a l c o h o l e v a l u a t i o n . 
A f t e r c o n d u c t i n g the e v a l u a t i o n , the a l c o h o l c o u n s e l o r concluded 
t h a t c l a i m a n t was i n "the l a t e c r u c i a l t o e a r l y c h r o n i c phase of 
chemical dependency" and recommended a l c o h o l t r e a t m e n t . Claimant 
i n d i c a t e d t h a t he would accept t r e a t m e n t a t the a l c o h o l u n i t o f 
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the l o c a l h o s p i t a l , but o n l y i f the i n s u r e r would pay f o r t h e 
t r e a t m e n t . The i n s u r e r i s s u e d an a l c o h o l t r e a t m e n t d e n i a l on 
September 4, 1984. I n an e f f o r t t o a m e l i o r a t e t h i s s i t u a t i o n , 
c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r c o n t a c t e d a nearby Veteran's 
A d m i n i s t r a t i o n H o s p i t a l and i n q u i r e d whether he c o u l d be t r e a t e d 
t h e r e . The c o u n s e l o r l e a r n e d t h a t c l a i m a n t c o u l d r e c e i v e 
t r e a t m e n t a t no cost t o him and i n f o r m e d c l a i m a n t of t h i s 
p r o s p e c t . C l a i m a n t , however, r e f u s e d t o accept t r e a t m e n t a t any 
f a c i l i t y o t h e r than the one t h a t he had chosen. A f t e r t h i s 
r e f u s a l by c l a i m a n t , the v o c a t i o n a l c o u n s e l o r c l o s e d h i s f i l e 
u n t i l such time as c l a i m a n t o b t a i n e d a l c o h o l t r e a t m e n t . 

I n December 1984, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
Dr. Johnson, s t a t e d i n a l e t t e r t o c l a i m a n t ' s a t t o r n e y t h a t 
c l a i m a n t ' s d e p r e s s i o n was d i s a b l i n g . He a l s o s t a t e d t h a t 
c l a i m a n t ' s abuse of a l c o h o l was r e l a t e d t o t h i s d e p r e s s i o n and 
i n d i c a t e d t h a t both c l a i m a n t ' s d e p r e s s i o n and h i s abuse of a l c o h o l 
were c a u s a l l y r e l a t e d t o the i n d u s t r i a l i n j u r y . C l aimant's 
a t t o r n e y sent a copy of t h i s l e t t e r t o the i n s u r e r . The i n s u r e r 
i s s u e d an a g g r a v a t i o n d e n i a l on January 17, 1985. Claimant 
requested a h e a r i n g on t h i s d e n i a l . 

Late i n January 1985, c l a i m a n t was a g a i n examined by 
Dr. Samsell. Dr. Samsell concluded t h a t c l a i m a n t ' s s h o u l d e r 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y and r a t e d h i s impairment i n the 
minimal range. When asked i n l a t e r correspondence whether 
c l a i m a n t ' s s h o u l d e r c o n d i t i o n had been m e d i c a l l y s t a t i o n a r y on 
February 16, 1983, the date on which Dr. Samsell had d i s c o n t i n u e d 
f o l l o w - u p care a f t e r c l a i m a n t ' s shoulder s u r g e r y , Dr. Samsell 
r e p l i e d i n the a f f i r m a t i v e . The c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order dated March 14, 1985. The D e t e r m i n a t i o n Order awarded no 
a d d i t i o n a l temporary d i s a b i l i t y compensation and 15 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s r i g h t 
s h o u l d e r . A u t h o r i z a t i o n t o o f f s e t o v e r p a i d temporary d i s a b i l i t y 
compensation, i f any, a g a i n s t the permanent d i s a b i l i t y award f o r 
the s h o u l d e r was g r a n t e d . The i n s u r e r i s s u e d no payment t o 
c l a i m a n t i n c o n n e c t i o n w i t h the 15 p e r c e n t unscheduled award. 
Claimant r e q u e s t e d a h e a r i n g on t h i s D e t e r m i n a t i o n Order and a l s o 
requested p e n a l t i e s and a t t o r n e y fees f o r the i n s u r e r ' s f a i l u r e t o 
i s s u e payment of the 15 p e r c e n t award g r a n t e d by t h e D e t e r m i n a t i o n 
Order. 

On A p r i l 2, 1985, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
Dr. Johnson, wrote the i n s u r e r s t a t i n g a g a i n t h a t c l a i m a n t ' s 
d e p r e s s i o n was c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l i n j u r y , t h a t the 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y and t h a t the c o n d i t i o n was 
t o t a l l y d i s a b l i n g . This r e p o r t was countered by another r e p o r t 
from Dr. K l e i n ( f o r m e r l y S t o l z b e r g ) , who i n d i c a t e d t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l problems were r e l a t e d t o f i n a n c i a l problems and 
a n x i e t y over t h e outcome of u n r e s o l v e d workers' compensation 
l i t i g a t i o n . 

By l e t t e r dated June 6, 1985, the i n s u r e r i n f o r m e d 
c l a i m a n t t h a t the permanent d i s a b i l i t y awarded f o r h i s r i g h t 
s h o u l d e r by the March 1985 D e t e r m i n a t i o n Order had been c r e d i t e d 
t o a temporary d i s a b i l i t y compensation overpayment o f more than 
$27,000, l e a v i n g a balance of more than $23,500 i n o v e r p a i d 
temporary t o t a l d i s a b i l i t y . 

The p r e s e n t case came t o h e a r i n g b e f o r e Referee N i c h o l s 
on J u l y 3, 1985. Claimant and h i s w i f e were the o n l y w i t n e s s e s a t 
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the h e a r i n g . They t e s t i f i e d t h a t c l a i m a n t ' s e m o t i o n a l s t a t e had 
d e t e r i o r a t e d a f t e r h i s i n d u s t r i a l i n j u r y and t h a t h i s consumption 
of a l c o h o l had i n c r e a s e d . Claimant s a i d he r e a l l y " s t a r t e d 
h i t t i n ' [ t h e b o t t l e ] " i n 1981 or 1982. During t he t e s t i m o n y of 
c l a i m a n t ' s w i f e , i t came out t h a t she had f i l e d f o r d i v o r c e some 
time between 1978 and the 1980 i n d u s t r i a l a c c i d e n t and t h a t abuse 
of a l c o h o l was one reason f o r her a c t i o n . The d i v o r c e proceedings 
were l a t e r dropped. The Referee made no express c r e d i b i l i t y 
f i n d i n g s , but s t a t e d t h a t she had the i m p r e s s i o n t h a t t h e 
wi t n e s s e s were p r e s e n t i n g t h e i r t e s t i m o n y i n a l i g h t most 
f a v o r a b l e t o themselves. 

With r e g a r d t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , the 
i n s u r e r f i r s t argues t h a t c l a i m a n t ' s c l a i m was b a r r e d by res 
j u d i c a t a . I t contends t h a t t h e c o n d i t i o n was r i p e f o r 
a d j u d i c a t i o n a t the time t h a t c l a i m a n t ' s s u i c i d e a t t e m p t was 
a d j u d i c a t e d b e f o r e Referee Menashe i n March 1984 and t h a t 
c l a i m a n t ' s p r e s e n t c l a i m f o r the c o n d i t i o n i s b a r r e d because 
c l a i m a n t f a i l e d t o r a i s e the i s s u e a t the time o f the p r e v i o u s 
l i t i g a t i o n . 

Res j u d i c a t a bars a d j u d i c a t i o n of any i s s u e r a i s e d or 
r a i s a b l e a t the time of a p r e v i o u s a d j u d i c a t i o n i f t h e i s s u e i s 
p a r t of the same cause of a c t i o n as the issu e s p r e v i o u s l y 
a d j u d i c a t e d . Carr v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 
(19 8 6 ) ; M i l l i o n v. SAIF, 45 Or App 1097, 1102, rev den 289 Or 337 
(1980 ) . To be r a i s a b l e , an i s s u e must have r i p e n e d t o the e x t e n t 
t h a t i t c o u l d be a d j u d i c a t e d . I n the case of c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n , t h i s means t h a t (1) t h e c o n d i t i o n must 
have been diagnosed or o t h e r w i s e r e c o g n i z e d , (2) a c l a i m f o r the 
c o n d i t i o n must have been made a g a i n s t t he i n s u r e r and (3) t h e 
i n s u r e r must have denied t he c l a i m or t h e 60 days f o r acceptance 
or d e n i a l must have passed. See Syphers v. K-W Logging, I n c . , 51 
Or App 769, 771, rev den 291 Or 151 (1981). 

Claimant's p s y c h o l o g i c a l c o n d i t i o n was r e c o g n i z e d and 
diagnosed by Dr. Colbach i n January 1983, 14 months p r i o r t o the 
h e a r i n g b e f o r e Referee Menashe. The c o n d i t i o n , a p a r t from t h e 
s u i c i d e a t t e m p t and r e l a t e d t r e a t m e n t , was not f o r m a l l y denied 
u n t i l January 17, 1985, n e a r l y a year a f t e r t h e h e a r i n g . The 
c r u c i a l q u e s t i o n s , t h e r e f o r e , are (1) whether a c l a i m f o r t h e 
p s y c h o l o g i c a l c o n d i t i o n was made p r i o r t o the h e a r i n g b e f o r e 
Referee Menashe and, i f so, (2) whether more than 60 days passed 
between the date o f the c l a i m and the date o f the h e a r i n g . I f 
bo t h of these q u e s t i o n s are answered i n the a f f i r m a t i v e , 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was r i p e f o r a d j u d i c a t i o n a t 
the time of the h e a r i n g b e f o r e Referee Menashe. 

We note i n i t i a l l y t h a t Referee Menashe e x p r e s s l y s t a t e d 
t h a t he was not d e c i d i n g any i s s u e i n c o n n e c t i o n w i t h c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n beyond the s u i c i d e a t t e m p t and r e l a t e d 
t r e a t m e n t and f u r t h e r s t a t e d t h a t he was not d e c i d i n g whether 
c l a i m a n t had made a c l a i m f o r h i s p s y c h o l o g i c a l c o n d i t i o n . 
Referee Menashe's statements show t h a t he r e c o g n i z e d t he 
c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as a 
p o t e n t i a l i s s u e . His s t a t e m e n t s , however, do not i n d i c a t e t h a t 
the p a r t i e s had agreed t o r e s e r v e c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n f o r l a t e r l i t i g a t i o n and, by the same t o k e n , do not 
answer the q u e s t i o n of whether c l a i m a n t had p r e s e n t e d a c l a i m f o r 
t h i s c o n d i t i o n p r i o r t o t h a t t i m e . 
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"Claim" i s d e f i n e d i n ORS 656.005(7) as "a w r i t t e n 
r e q u e s t f o r compensation.from a s u b j e c t worker or someone on t h e 
worker's b e h a l f , or any compensable i n j u r y of which a s u b j e c t 
employer has n o t i c e or knowledge." Dr. Colbach's r e p o r t o f 
January 1983 diagnosed a l c o h o l abuse, psychogenic p a i n d i s o r d e r 
and dysthymic d i s o r d e r ( d e p r e s s i o n ) and a t t r i b u t e d a l l t h r e e 
c o n d i t i o n s , t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . We conclude t h a t t h i s 
r e p o r t c o n s t i t u t e d a c l a i m f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
and a l s o f o r the r e l a t e d a l c o h o l abuse w i t h i n t h e meaning o f t h e 
above-quoted d e f i n i t i o n . See Marlene W. R i t c h i e , 37 Van N a t t a 
1088, 1095-96 ( 1 9 8 5 ) ; B i l l y Eubanks, 35 Van Nat t a 131, 131-32 
(1 9 8 3 ) . This c l a i m was made more than a year p r i o r t o t h e h e a r i n g 
b e f o r e Referee Menashe and hence was e f f e c t i v e l y i n denied s t a t u s 
p r i o r t o t h a t h e a r i n g . See ORS 656.262(6); Joyce A. Morgan, 36 
Van Natta 114, 117-18, a f f ' d mem., 70 Or App 616 (198 4 ) . We 
conclude, t h e r e f o r e , t h a t c l a i m a n t ' s p s y c h o l o g i c a l and a l c o h o l 
problems were r i p e f o r a d j u d i c a t i o n a t the time of t h e Menashe 
h e a r i n g . 

The next q u e s t i o n i s whether c l a i m a n t ' s c l a i m f o r h i s 
p s y c h o l o g i c a l and a l c o h o l problems was p a r t of the same "cause o f 
a c t i o n " as the c l a i m r e l a t i n g t o h i s s u i c i d e a t t e m p t . A cause of 
a c t i o n i s an aggregate of o p e r a t i v e f a c t s which compose a s i n g l e 
o c c a s i o n f o r j u d i c i a l r e l i e f . Carr v. A l l i e d P l a t i n g Co., supra 
81 Or App a t 310. The number of o p e r a t i v e f a c t s t h a t s h o u l d be 
viewed as i n c l u d e d w i t h i n a s i n g l e cause of a c t i o n must be 
determined p r i m a r i l y on t h e b a s i s of p r a c t i c a l c o n s i d e r a t i o n s o f 
t r i a l convenience and j u d i c i a l economy. See Dean v. E x o t i c 
Veneers, I n c . , 271 Or 188, 192-93 ( 1 9 7 5 ) ; Carr v. A l l i e d P l a t i n g 
Co., sup r a , 81 Or App a t 310. To conserve t h e l i m i t e d j u d i c i a l 
r e s ources of the Hearings D i v i s i o n and t o encourage t he speedy 
r e s o l u t i o n of d i s p u t e s , t he Board has l o n g expressed the p o l i c y 
t h a t an unnecessary m u l t i p l i c i t y o f h e a r i n g s s h o u l d be a v o i d e d . 
See E l f r e t a P u c k e t t , 8 Van Natta 158 (1972). 

Good arguments can be pr e s e n t e d on bo t h s i d e s o f t h e 
q u e s t i o n of whether c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , a l c o h o l 
problems and s u i c i d e a t t e m p t c o n s t i t u t e a s i n g l e cause o f a c t i o n . 
On the one hand, i t can be argued t h a t the s u i c i d e a t t e m p t 
i n v o l v e d a s p e c i f i c s e t of f a c t s i n a l i m i t e d time frame and t h a t 
the l e g a l t e s t f o r the c o m p e n s a b i l i t y of a s u i c i d e a t t e m p t i s 
somewhat d i f f e r e n t than t h a t f o r the c o m p e n s a b i l i t y o f 
p s y c h o l o g i c a l or a l c o h o l problems g e n e r a l l y . See ORS 656.156(1); 
Jones v. Cascade Wood P r o d u c t s , 21 Or App 86, 88-89, rev den 
(19 7 5 ) . On t h e o t h e r hand, Tt can be argued t h a t i n o r d e r t o have 
proven the c o m p e n s a b i l i t y of h i s s u i c i d e a t t e m p t , i t was necessary 
f o r c l a i m a n t t o p r e s e n t evidence i n d i c a t i n g t h e c o m p e n s a b i l i t y o f 
the p s y c h o l o g i c a l c o n d i t i o n and a l c o h o l problems which 
p r e c i p i t a t e d t h e s u i c i d e a t t e m p t . See M c G i l l v. SAIF, 81 Or App 
210, 214-15, rev den 302 Or 461 (1986). 

A f t e r our de novo review of the r e c o r d , we conclude t h a t 
c l a i m a n t ' s s u i c i d e a t t e m p t and h i s a l c o h o l problems were f a c e t s o f 
h i s broader p s y c h o l o g i c a l c o n d i t i o n and t h a t a l l t h r e e c o n s t i t u t e 
a s i n g l e cause of a c t i o n . The p r e s e n t a t i o n of evidence b e a r i n g on 
t h e c o m p e n s a b i l i t y of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and 
r e l a t e d abuse of a l c o h o l was a n a t u r a l p a r t o f h i s c l a i m f o r t h e 
s u i c i d e a t t e m p t . Such evidence was i n f a c t i n t r o d u c e d b e f o r e 
Referee Menashe. The same p s y c h o l o g i c a l c o n d i t i o n ( d e p r e s s i o n ) 
diagnosed by Dr. Colbach p r i o r t o the Menashe h e a r i n g was 
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i d e n t i f i e d by Dr. Johnson as the source of c l a i m a n t ' s s u i c i d e 
a t t e m p t . Claimant's abuse of a l c o h o l , which a l s o had been 
diagnosed by Dr. Colbach, was i d e n t i f i e d i n Referee Menashe's 
o p i n i o n as a s i g n i f i c a n t f a c t o r i n c l a i m a n t ' s s u i c i d e a t t e m p t . 
A l l t h r e e i s s u e s , t h e r e f o r e , were i n e x t r i c a b l y i n t e r t w i n e d and 
p r e s e n t a t i o n of evidence on one i s s u e v i r t u a l l y n e c e s s i t a t e d 
p r e s e n t a t i o n of evidence on the o t h e r s . 

I n the h e a r i n g b e f o r e Referee N i c h o l s , the c l a i m s 
p r e s e n t e d f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and abuse of 
a l c o h o l were based upon events which o c c u r r e d p r i o r t o t h e 1983 
s u i c i d e a t t e m p t and the 1984 h e a r i n g b e f o r e Referee Menashe. 
Claimant and h i s w i f e t e s t i f i e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l and 
a l c o h o l problems developed i n 1981 or 1982. No evidence was 
p r e s e n t e d t o i n d i c a t e t h a t the p s y c h o l o g i c a l or a l c o h o l problems 
cl a i m e d a f t e r the 1984 h e a r i n g were i n any way d i f f e r e n t from the 
problems i d e n t i f i e d by Dr. Colbach i n 1983. 

For a l l these reasons, we conclude t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n , h i s a l c o h o l problems and h i s s u i c i d e 
a t t e m p t c o n s t i t u t e d a s i n g l e cause of a c t i o n and t h a t an 
o p p o r t u n i t y f o r j u d i c i a l r e l i e f was a f f o r d e d f o r t h i s cause o f 
a c t i o n i n the h e a r i n g b e i o r e Referee Menashe. R e l i t i g a t i o n of 
t h i s cause of a c t i o n b e f o r e Referee N i c h o l s was p r e c l u d e d by res 
j u d i c a t a . I t f o l l o w s t h a t the i n s u r e r ' s d e n i a l s of c l a i m a n t ' s 
p s y c h o l o g i c a l and a l c o h o l problems must be u p h e l d . F u r t h e r , even 
assuming t h a t res j u d i c a t a does not a p p l y i n t h i s case, we 
conclude t h a t the evidence r e c i t e d e a r l i e r does not pre p o n d e r a t e 
i n f a v o r of the c o n c l u s i o n t h a t c l a i m a n t ' s p s y c h o l o g i c a l and 
a l c o h o l problems are compensably r e l a t e d t o h i s i n d u s t r i a l 
i n j u r i e s . 

Given the Referee's c o n c l u s i o n t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n and the r e l a t e d a l c o h o l abuse were 
compensably r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y and were not 
m e d i c a l l y s t a t i o n a r y a t the time of the issuance of t h e March 1985 
D e t e r m i n a t i o n Order, the Referee s e t a s i d e the D e t e r m i n a t i o n Order 
as premature. Because the Board has r e v e r s e d the Referee on the 
i s s u e s of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and r e l a t e d a l c o h o l 
abuse and because t h e r e i s no d i s p u t e t h a t c l a i m a n t ' s p h y s i c a l 
c o n d i t i o n s were m e d i c a l l y s t a t i o n a r y a t t h e time of the March 1985 
D e t e r m i n a t i o n Order, we r e v e r s e the Referee on the premature 
c l o s u r e i s s u e and r e i n s t a t e the March 1985 D e t e r m i n a t i o n Order. 

Given t h i s r e s u l t , the Board next proceeds t o r a t e the 
e x t e n t of d i s a b i l i t y f o r c l a i m a n t ' s compensable low back and r i g h t 
s h o u l d e r c o n d i t i o n s . The r e c o r d i s s u f f i c i e n t l y developed f o r us 
t o address these i s s u e s . The i n s u r e r r e q u e s t s t h a t t h e Board 
a f f i r m the A p r i l 1981 D e t e r m i n a t i o n Order t h a t awarded no 
permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s low back and t h a t the 
Board reduce the unscheduled award of 15 p e r c e n t (48 degrees) 
g r a n t e d by the March 1985 D e t e r m i n a t i o n Order f o r c l a i m a n t ' s r i g h t 
s h o u l d e r . The award g r a n t e d by the A p r i l 1981 D e t e r m i n a t i o n Order 
f o r c l a i m a n t ' s l e f t knee was a f f i r m e d by Referee N i c h o l s and t h e 
i s s u e has not been appealed by e i t h e r the i n s u r e r or t h e c l a i m a n t . 

With r e g a r d t o c l a i m a n t ' s low back, t h e r e i s no 
o b j e c t i v e m edical evidence of any permanent impairment. Claimant 
t e s t i f i e d b r i e f l y of some p a i n i n h i s low back, b u t a l s o t e s t i f i e d 
t h a t t h i s p a i n d i d not r e s t r i c t h i s a b i l i t y t o bend or l i f t i n any 
s i g n i f i c a n t f a s h i o n . Claimant's t e s t i m o n y does not convince us 
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t h a t the i n j u r y t o h i s back r e s u l t e d i n any permanent i m p a i r m e n t . 
We conclude, t h e r e f o r e , t h a t c l a i m a n t i s e n t i t l e d t o no award o f 
permanent p a r t i a l d i s a b i l i t y f o r h i s low back. 

With r e g a r d t o c l a i m a n t ' s r i g h t s h o u l d e r , the evidence 
does r e f l e c t some l e v e l of permanent impairment. C l a i m a n t , 
t h e r e f o r e , • i s e n t i t l e d t o an unscheduled award f o r h i s s h o u l d e r . 
I n r a t i n g the e x t e n t of c l a i m a n t ' s unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s r i g h t s h o u l d e r , we c o n s i d e r h i s p h y s i c a l 
impairment as r e f l e c t e d i n the medical r e c o r d and t h e t e s t i m o n y a t 
the h e a r i n g and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s 
s e t f o r t h i n OAR 436-30-380 e t seq. We a p p l y these r u l e s as 
g u i d e l i n e s , not as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l 
v. Argonaut Insurance Co., 296 Or 505, 510 ( 1 9 8 4 ) ; Howerton v. 
SAIF, 70 Or App 99, 102 ( 1 9 8 4 ) . 

Claimant i s 48 years o l d , i s of average i n t e l l i g e n c e and 
has a t e n t h grade e d u c a t i o n and a GED. He a l s o r e c e i v e d t r a i n i n g 
as a b a r b e r . His work ex p e r i e n c e i s i n the areas of road and 
b u i l d i n g c o n s t r u c t i o n and b a r b e r i n g . 

F o l l o w i n g our de novo review of t h e medical and l a y 
e v i d e n c e , we conclude t h a t c l a i m a n t ' s r i g h t s h o u l d e r impairment i s 
i n the minimal range. E x e r c i s i n g our independent judgment i n 
l i g h t of c l a i m a n t ' s l e v e l of impairment and the r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s , we conclude t h a t an award of 48 degrees 
f o r 15 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y a d e q u a t e l y 
and a p p r o p r i a t e l y compensates c l a i m a n t f o r the permanent l o s s of 
e a r n i n g c a p a c i t y due t o the i n d u s t r i a l i n j u r y t o h i s r i g h t 
s h o u l d e r . We, t h e r e f o r e , a f f i r m the award g r a n t e d by the 
D e t e r m i n a t i o n Order of March 14, 1985. 

Proceeding t o t h e next i s s u e , v o c a t i o n a l a s s i s t a n c e was 
d i s c o n t i n u e d u n t i l such time as c l a i m a n t o b t a i n e d a l c o h o l 
t r e a t m e n t . The b a s i s f o r the d i s c o n t i n u a t i o n of a s s i s t a n c e was 
former OAR 436-61-121(1) & (2) ( s i n c e amended and renumbered OAR 
436-120-090(12)). Those s u b s e c t i o n s p r o v i d e d : 

" ( 1 ) V o c a t i o n a l a s s i s t a n c e t o a worker w i t h 
p h y s i c a l , p s y c h o l o g i c a l , p e r s o n a l or f a m i l y 
problems which would m a t e r i a l l y i n t e r f e r e w i t h 
the worker's p a r t i c i p a t i o n i n s e r v i c e s or 
r e t u r n t o work s h a l l be a p p r o p r i a t e l y 
l i m i t e d . . . . 
" ( 2 ) V o c a t i o n a l a s s i s t a n c e t o a worker s h a l l 
n o t be p r o v i d e d i f i t would not r e s o l v e t h e 
worker's l a c k of s u i t a b l e employment." 

The Referee concluded t h a t the suspension of v o c a t i o n a l 
a s s i s t a n c e u n t i l c l a i m a n t o b t a i n e d a l c o h o l t r e a t m e n t was "an abuse 
of d i s c r e t i o n " g i v e n the evidence c o n t a i n e d i n t h e r e c o r d . We 
d i s a g r e e . Claimant's c h r o n i c a l c o h o l problems have been 
t h o r o u g h l y e v a l u a t e d and documented and p r o v i d e a reasonable b a s i s 
f o r the c o n c l u s i o n t h a t v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s w i l l not 
be e f f e c t i v e u n t i l p r o f e s s i o n a l t r e a t m e n t i s p r o v i d e d f o r these 
problems. We thus r e v e r s e the Referee on t h i s i s s u e . 

The next i s s u e s concern an o f f s e t c l aimed by t h e i n s u r e r 
which i n c l u d e d temporary d i s a b i l i t y compensation p a i d p u r s u a n t t o 
Referee Danner's A p r i l 1982 Opinion and Order p r i o r t o the t i m e 
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t h a t the r e l e v a n t p o r t i o n of t h a t order was r e v e r s e d by the Board 
i n September 1983. We agree w i t h the Referee t h a t the i n s u r e r i s 
not e n t i t l e d t o o f f s e t t h i s compensation a g a i n s t the permanent 
d i s a b i l i t y compensation l a t e r awarded by the March 1985 
D e t e r m i n a t i o n Order. See ORS 656.313(2); Hutchinson v. 
L o u i s i a n a - P a c i f i c Corp., 67 Or App 577, 581, rev den 297 Or 340 
( 1 9 8 4 ) . We a l s o agree w i t h the Referee's c o n c l u s i o n t h a t t h e 
i n s u r e r ' s f a i l u r e t o pay the permanent p a r t i a l d i s a b i l i t y awarded 
by the March 1985 D e t e r m i n a t i o n Order on account of t h i s a s s e r t e d 
o f f s e t was unreasonable and a f f i r m the p e n a l t y and a s s o c i a t e d 
a t t o r n e y fee assessed by the Referee. 

The f i n a l i s s u e , the amount of a t t o r n e y fees awarded by 
Referee N i c h o l s i n c o n n e c t i o n w i t h the i n s u r e r ' s d e n i a l s of t h e 
p s y c h o l o g i c a l and a l c o h o l problems and the premature c l o s u r e and 
v o c a t i o n a l a s s i s t a n c e i s s u e s i s moot i n l i g h t of t h e Board's 
d i s p o s i t i o n of those i s s u e s . Claimant's a t t o r n e y i s e n t i t l e d t o a 
reasonable fee on Board r e v i e w , however, i n c o n n e c t i o n w i t h t h e 
i s s u e of the e x t e n t of c l a i m a n t ' s r i g h t s houlder d i s a b i l i t y . The 
i n s u r e r requested a r e d u c t i o n i n the r i g h t s h o u l d e r award and the 
Board a f f i r m e d the award. See ORS 656.382(2); Shoulders v. SAIF, 
300 Or 606, 609-10 (1986). Claimant's a t t o r n e y i s not e n t i t l e d t o 
a fee e i t h e r a t the h e a r i n g or the Board l e v e l s , o t h e r than the 
one assessed pursuant t o ORS 656. 262 (10 ), f o r p r e v a i l i n g on the 
o f f s e t i s s u e . See ORS 656.382(1) & ( 2 ) ; Forney v. Western S t a t e s 
Plywood, 297 Or 628, 633 (1984). 

ORDER 

The Referee's order dated September 27, 1985 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of t h e o r d e r t h a t 
a f f i r m e d the award of 15 p e r c e n t (22.5 degrees) scheduled 
permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s l e f t l e g (knee) as 
g r a n t e d by the D e t e r m i n a t i o n Order of A p r i l 28, 1981 and t h a t 
r e j e c t e d the i n s u r e r ' s o f f s e t c l a i m and assessed p e n a l t i e s and 
a t t o r n e y fees f o r the i n s u r e r ' s f a i l u r e t o pay t h e permanent 
d i s a b i l i t y awarded by the March 14, 1985 D e t e r m i n a t i o n Order are 
a f f i r m e d . The remainder of the order i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l s of September 4, 1984 and January 17, 1985 r e l a t i n g t o 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and a l c o h o l problems are 
r e i n s t a t e d and upheld. That p o r t i o n of t h e D e t e r m i n a t i o n Order of 
A p r i l 28, 1981 which awarded c l a i m a n t no unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r h i s low back i s a f f i r m e d . The 
D e t e r m i n a t i o n Order of March 14, 1985 i s r e i n s t a t e d and the award 
of 15 p e r c e n t (48 degrees) unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s r i g h t s houlder i s a f f i r m e d . The 
suspension of v o c a t i o n a l a s s i s t a n c e e f f e c t i v e October 23, 1984 
u n t i l c l a i m a n t r e c e i v e s t r e a t m e n t f o r h i s abuse of a l c o h o l i s 
r e i n s t a t e d and upheld. Claimant's a t t o r n e y i s awarded $300 f o r 
s e r v i c e s on Board review i n c o n n e c t i o n w i t h the i s s u e of the 
e x t e n t of permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s r i g h t 
s h o u l d e r , t o be p a i d by the i n s u r e r . 
Board Member Lewis, d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . 

F i r s t , I d i s a g r e e w i t h the m a j o r i t y ' s c o n c l u s i o n t h a t 
Referee Menashe d i d not p r e s e r v e the i s s u e of the c o m p e n s a b i l i t y 
of c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n as i t r e l a t e s t o h i s 
i n d u s t r i a l i n j u r y . The Referee s t a t e d t h a t the p s y c h i a t r i c 
t r e a t m e n t by Dr. Johnson, subsequent t o c l a i m a n t ' s s u i c i d e 
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a t t e m p t , was not contemplated i n the i n s u r e r ' s November 23, 1983 
d e n i a l . He went on t o conclude t h a t t h i s i s s u e p r e s e n t e d a 
complex medical q u e s t i o n which he was u n w i l l i n g t o r e s o l v e on the 
r e c o r d b e f o r e him. N o t i n g t h a t a f u t u r e h e a r i n g was a l l b u t 
i n e v i t a b l e , Referee Menashe i n d i c a t e d the i s s u e would be b e t t e r 
l i t i g a t e d a t t h a t t i m e . The Referee c l e a r l y i n t e n d e d t o p r e s e r v e 
t h i s i s s u e f o r a l a t e r date when the evidence c o u l d be more 
c o m p l e t e l y developed. Short of s a y i n g : " I p r e s e r v e t h i s i s s u e 
f o r a f u t u r e d a t e , " the Referee's i n t e n t c o u l d not have been 
p l a i n e r . 

My review o f the evidence i n d i c a t e s t h a t t h e f i r s t 
r e p o r t s made i n c l a i m a n t ' s b e h a l f c o n c e r n i n g a mental d i s o r d e r 
were by Dr. Johnson, the t r e a t i n g p s y c h i a t r i s t , a f t e r t h e October 
1983 s u i c i d e a t t e m p t . The s u i c i d e a t t e m p t and r e l a t e d t r e a t m e n t 
were denied by the i n s u r e r . Referee Menashe upheld t he d e n i a l and 
t r e a t m e n t s o l e l y as i t r e l a t e d ,to the s u i c i d e a t t e m p t . As s t a t e d 
above, he s p e c i f i c a l l y p r e s e r v e d the i s s u e of whether the 
p s y c h i a t r i c t r e a t m e n t might be r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . T h e r e f o r e , the c o m p e n s a b i l i t y of the mental d i s o r d e r was 
p r o p e r l y b e f o r e t he p r e s e n t Referee and t h e r e i s no reason t o 
reach subsequent i s s u e s . However, o t h e r i s s u e s were decided by 
the m a j o r i t y t h a t compel me-to comment f u r t h e r . 

I d i s a g r e e w i t h the m a j o r i t y ' s c o n c l u s i o n t h a t 
Dr. Colbach's January 1983 r e p o r t c o n s t i t u t e d a c l a i m f o r 
p s y c h i a t r i c t r e a t m e n t . 

Dr. Colbach, a p s y c h i a t r i s t , was p a r t o f an Orthopaedic 
C o n s u l t a n t s ' panel examining c l a i m a n t a t the i n s u r e r ' s r e q u e s t f o r 
p h y s i c a l c o m p l a i n t s r e l a t e d t o h i s l e f t knee, r i g h t s h o u l d e r and 
low back. At the t i m e , c l a i m a n t was not t r e a t i n g f o r any mental 
d i s o r d e r . Dr. Colbach's presence suggests the i n s u r e r was 
i n v e s t i g a t i n g a p o s s i b l e p s y c h o l o g i c a l component t o c l a i m a n t ' s 
p h y s i c a l c o m p l a i n t s and was not a t t e m p t i n g t o a s c e r t a i n i f 
c l a i m a n t had a compensable mental d i s o r d e r . 

"'Claim' means a w r i t t e n request f o r compensation from a 
s u b j e c t worker or someone on the worker's b e h a l f , or any 
compensable i n j u r y which a s u b j e c t employer has n o t i c e or 
knowledge." ORS 656.005(7). Dr. Colbach's r e p o r t was made i n 
b e h a l f of the i n s u r e r , not c l a i m a n t . Moreover, c l a i m a n t had not 
sought t r e a t m e n t f o r any mental d i s o r d e r nor d i d he f o r 10 months 
a f t e r Dr. Colbach's r e p o r t . At most, Dr. Colbach's r e p o r t p u t t h e 
i n s u r e r on n o t i c e o f a p o t e n t i a l c l a i m f o r a r e l a t e d mental 
d i s o r d e r and a l c o h o l problem, but d i d not make a c l a i m i n b e h a l f 
of c l a i m a n t t h a t he was o b l i g a t e d t o l i t i g a t e or waive. 

F u r t h e r , t he m a j o r i t y does not t r e a t c l a i m a n t and t h e 
i n s u r e r e q u a l l y r e g a r d i n g t h e i r o b l i g a t i o n s c o n c e r n i n g t h e a l l e g e d 
c l a i m . D e s p i t e t he c o n c l u s i o n t he r e p o r t c o n s t i t u t e s a c l a i m , t he 
i n s u r e r n e i t h e r responded nor issued a d e n i a l . F o l l o w i n g t h e 
m a j o r i t y ' s r e a s o n i n g , i t would be j u s t as reasonable t o a p p l y 
Bauman v. SAIF, 295 Or- 788 (1983) and conclude t h a t because the 
i n s u r e r d i d not deny the " c l a i m " w i t h i n 60 days t h a t , absent a 
showing of f r a u d , m i s r e p r e s e n t a t i o n or i l l e g a l i t y , i t c o u l d n o t 
sub s e q u e n t l y deny i t . Such a r e s u l t would be e q u a l l y as u n f a i r 
and i n c o r r e c t as the m a j o r i t y ' s a p p l i c a t i o n of res j u d i c a t a . No 
c l a i m was made u n t i l a f t e r the October 1983 s u i c i d e a t t e m p t . The 
i n s u r e r p r o p e r l y responded t o t h a t c l a i m and t h e p a r t i e s l i t i g a t e d 
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the p o r t i o n of the mental d i s o r d e r t h a t was s u f f i c i e n t l y developed 
a t the March 1984 h e a r i n g . 

Most s e r i o u s i s the m a j o r i t y ' s a p p l i c a t i o n of res 
j u d i c a t a t o bar c l a i m a n t ' s c l a i m f o r a l c o h o l and p s y c h i a t r i c 
t r e a t m e n t . 

Res j u d i c a t a , as used i n M i l l i o n v. SAIF, 45 Or App 1097 
( 1 9 8 0 ) , bars worker's compensation "claims which were or c o u l d 
have been l i t i g a t e d i n a p r i o r p r o c e e d i n g . " However, res j u d i c a t a 
must be m o d i f i e d t o f i t Workers' Compensation t o p r e v e n t t e c h n i c a l 
f o r f e i t u r e s of s u b s t a n t i v e r i g h t s . The concept must r e c o g n i z e 
t h a t workers' compensation c l a i m s are not s t a t i c and o f t e n i n v o l v e 
a number o f h e a r i n g s on a v a r i e t y of d i f f e r e n t i s s u e s which a r i s e 
as a c l a i m p r o g r e s s e s . I n a d d i t i o n , new aspects of a m e d i c a l 
c o n d i t i o n develop w i t h time and the use of new and d i f f e r e n t 
d i a g n o s t i c t e s t s . As a r e s u l t , the need may a r i s e t o l i t i g a t e i n 
l i g h t of new o p e r a t i v e f a c t s t h a t s u b s e q u e n t l y develop. A s t r i c t 
c o n s t r u c t i o n of res j u d i c a t a must be a v o i d e d . Larson,discusses 
t h i s p o i n t as f o l l o w s : 

"As t o res j u d i c a t a i n c o m p e n s a t i o n - r e l a t e d 
m a t t e r s , the b e g i n n i n g p o i n t i s r e c o g n i t i o n 
of the p r o p o s i t i o n t h a t res j u d i c a t a does 
ap p l y t o the d e c i s i o n s of compensation 
boards and commissions no l e s s than t o the 
d e c i s i o n s of a c o u r t . The idea of 
i n f o r m a l i t y i n compensation procedure does 
not extend so f a r as t o undermine t h i s 
fundamental p r i n c i p l e , but the r u l e o f 
l i b e r a l i t y of c o n s t r u c t i o n i n compensation 
m a t t e r s can a p p r o p r i a t e l y be invoked t o 
a v o i d harsh and t e c h n i c a l f o r f e i t u r e s . " 
(emphasis added) 3, Larson, Workmen's 
Compensation Law, 15-426.226-426.229 Sec. 
79.72(a) (1983 ed. ) . 

The c o u r t has r e c o g n i z e d the need f o r l i b e r a l i t y i n the 
use of res j u d i c a t a by f o c u s i n g i t s a t t e n t i o n on aggregate 
o p e r a t i v e f a c t s . Events o c c u r r i n g subsequent t o a h e a r i n g have 
been found t o c o n s t i t u t e new o p e r a t i v e f a c t s s u f f i c i e n t t o p r e v e n t 
t h e o p e r a t i o n of res j u d i c a t a . Carr v. A l l i e d P l a t i n g Co., 81 Or 
App 306 ( 1 9 8 6 ) . Kepford v. Weyerhaeuser, 77 Or App 363 ( 1 9 8 6 ) . 
The s i g n i f i c a n c e of Carr and Kepford i s the c o u r t ' s r e c o g n i t i o n of 
the n o n - s t a t i c n a t u r e of worker's compensation c l a i m s . I n b o t h 
cases the c o u r t r e j e c t e d a mechanical a p p l i c a t i o n of res j u d i c a t a 
t h a t would have p r e c l u d e d h e a r i n g s on t h e c o m p e n s a b i l i t y o f 
m e d i c a l c o n d i t i o n s . 

Here, c l a i m a n t ' s mental d i s o r d e r and a l c o h o l problem had 
never been l i t i g a t e d as they r e l a t e d t o h i s i n d u s t r i a l i n j u r y . 
The Referee i n the March 1984 h e a r i n g concluded t h a t the i n s u r e r ' s 
d e n i a l d i d not deny the c o n d i t i o n as i t r e l a t e d t o t h e i n d u s t r i a l 
i n j u r y . Even assuming the i s s u e was not p r e s e r v e d by t h e Referee, 
the new evidence gathered c o n c e r n i n g the r e l a t i o n s h i p of t h e 
mental d i s o r d e r and a l c o h o l t r e a t m e n t t o h i s i n d u s t r i a l i n j u r y 
c o n s t i t u t e d new o p e r a t i v e f a c t s around which the c l a i m was 
p r o p e r l y l i t i g a t e d a t t h i s h e a r i n g . This r e s u l t i s c o n s i s t e n t 
w i t h a l i b e r a l c o n s t r u c t i o n of res j u d i c a t a and comports w i t h 
s u b s t a n t i a l j u s t i c e . 

-99-



The purpose of res j u d i c a t a i s t o promote j u d i c i a l 
economy and f i n a l i t y i n the l i t i g a t i o n o f c l a i m s . T h e r e f o r e , i t 
i s i m p o r t a n t t h a t what c o n s t i t u t e s new o p e r a t i v e f a c t s s u f f i c i e n t 
t o p r e v e n t the a p p l i c a t i o n o f res j u d i c a t a t o c l a i m s t h a t c o u l d 
have been r a i s e d e a r l i e r be c a r e f u l l y a p p l i e d . As i n Carr and 
Ke p f o r d , t h a t w i l l be done on a case by case b a s i s based on t h e 
f a c t s p r e s e n t e d and n o t , as I f e e l was done her e , i n a t e c h n i c a l 
manner. 

A c c o r d i n g l y , I would a f f i r m the Referee's w e l l - r e a s o n e d 
o p i n i o n . 

TED R. VICKERS, Claimant WCB 86-00045 
P o z z i , e t a l . , C laimant's A t t o r n e y s March 4, 1987 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of t h a t p o r t i o n o f Referee 
Neal's o r d e r t h a t i n c r e a s e d h i s unscheduled permanent d i s a b i l i t y 
award f o r a low back i n j u r y from 30 p e r c e n t (96 d e g r e e s ) , as 
awarded by a November 21, 19-85 D e t e r m i n a t i o n Order and p r i o r 
awards, t o 50 p e r c e n t (160 d e g r e e s ) . On r e v i e w , t he i s s u e i s 
e x t e n t of permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . 

F o l l o w i n g our de novo review o f the medical and l a y 
evi d e n c e , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g h i s p h y s i c a l 
l i m i t a t i o n s and d i s a b l i n g p a i n , we are not persuaded t h a t c l a i m a n t 
i s permanently i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656. 206 (1 ) ( a ) . I n a d d i t i o n , 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t a c o m b i n a t i o n o f m e d i c a l and 
nonmedical f a c t o r s have e f f e c t i v e l y f o r e c l o s e d him from g a i n f u l 
employment. See Live s a y v. SAIF, 55 Or App 390 (19 8 1 ) . 

We f u r t h e r conclude t h a t the Referee's award of 
permanent d i s a b i l i t y a d e q u a t e l y r e f l e c t s c l a i m a n t ' s permanent l o s s 
of e a r n i n g c a p a c i t y r e s u l t i n g from h i s compensable i n j u r y . See 
ORS 656.214(5). A c c o r d i n g l y , we a f f i r m the Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated June 13, 1986 i s a f f i r m e d . 

KAREN J. BATES, Claimant WCB 85-15422 & 85-15423 
W i l l i a m E. McCann, Claimant's A t t o r n e y March 6, 1987 
B r i a n L. Pocock, Defense A t t o r n e y Order on R e c o n s i d e r a t i o n 
Dan Steelhammer ( S A I F ) , Defense A t t o r n e y 

Claimant has requested r e c o n s i d e r a t i o n o f the Board's 
Order on Review dated February 5, 1987. S p e c i f i c a l l y , c l a i m a n t 
r e q u e s t s t h a t we r e c o n s i d e r those p o r t i o n s o f our o r d e r t h a t : ( 1 ) 
m o d i f i e d t h e Referee's award of a t t o r n e y f e e s ; and (2) d e c l i n e d t o 
g r a n t a t t o r n e y f e e s f o r s e r v i c e s on Board r e v i e w . 

For t h e reasons d e t a i l e d i n our p r i o r o r d e r , we c o n t i n u e 
t o conclude t h a t t h e Referee's a t t o r n e y f e e award s h o u l d be 
m o d i f i e d . I n a d d i t i o n , we r e i t e r a t e t h a t c l a i m a n t i s not e n t i t l e d 
t o an a t t o r n e y f e e f o r her counsel's s e r v i c e s on Board r e v i e w . 
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A s s e r t i n g t h a t c o m p e n s a b i l i t y was more than a p o t e n t i a l 
i s s u e on Board r e v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d t o 
an a t t o r n e y ' s f e e . We d i s a g r e e . C o m p e n s a b i l i t y was l i s t e d as an 
is s u e i n Aetna C a s u a l t y Co.'s a p p e l l a n t ' s b r i e f . However, i t s 
d e n i a l , as w e l l as i t s argument on Board r e v i e w , o n l y q u e s t i o n e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m . I n a d d i t i o n t o 
c o n t e s t i n g r e s p o n s i b i l i t y i n i t s respondent's b r i e f , t h e SAIF 
C o r p o r a t i o n a l t e r n a t i v e l y q u e s t i o n e d t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s "new i n j u r y " c l a i m . Inasmuch as we agreed w i t h t h e 
Referee's c o n c l u s i o n s c o n c e r n i n g Aetna's r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n , SAIF's " c o m p e n s a b i l i t y " a l t e r n a t i v e d i d n o t 
m a t e r i a l i z e . Consequently, c l a i m a n t responded t o a p o t e n t i a l 
c o m p e n s a b i l i t y i s s u e on Board review and, t h u s , i s not e n t i t l e d t o 
an a t t o r n e y f e e . Wayne A. Hawke, 39 Van Natt a 31 (January 23, 
1987). 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
gr a n t e d and our p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , we 
adhere t o and r e p u b l i s h our former o r d e r , as supplemented h e r e i n , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

JAMES B. WELCH, Claimant WCB 85-05659 
B u r t , Swanson, et a l . , C l a imant's A t t o r n e y s March 6, 1987 
B r i a n L. Pocock, Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review o f Referee Podnar's o r d e r t h a t 
upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s r e q u e s t f o r 
a u t h o r i z a t i o n f o r s u r g e r y . The i s s u e i s m e d i c a l s e r v i c e s . 

The Board a f f i r m s the o r d e r o f the Referee w i t h t h e 
f o l l o w i n g comment. I n d e c i d i n g the m e d i c a l s e r v i c e s i s s u e i n t h i s 
case, t h e Referee emphasized t h a t c l a i m a n t ' s compensable c o n d i t i o n 
had not worsened s i n c e a p r e v i o u s h e a r i n g . Claimant contends on 
Board r e v i e w t h a t the proposed s u r g e r y i s reasonable and necessary 
r e g a r d l e s s o f whether c l a i m a n t ' s c o n d i t i o n has worsened. 

We agree w i t h c l a i m a n t t h a t i t was not necessary f o r him 
t o e s t a b l i s h a worsening o f h i s compensable c o n d i t i o n t o be 
e n t i t l e d t o med i c a l s e r v i c e s f o r t h a t c o n d i t i o n . See ORS 
656.245. We d i s a g r e e w i t h c l a i m a n t ' s a s s e r t i o n , however, t h a t t h e 
proposed s u r g e r y i s reasonable and necessary. The r e c o r d as 
c u r r e n t l y developed does not preponderate i n f a v o r o f t h e 
c o n c l u s i o n t h a t the proposed s u r g e r y would be of any c u r a t i v e or 
p a l l i a t i v e b e n e f i t . We agree w i t h t h e Referee, t h e r e f o r e , t h a t 
t h e i n s u r e r ' s d e n i a l s h o u l d be uphe l d . 

ORDER 

The Referee's o r d e r dated J u l y 29, 1986 i s a f f i r m e d . 
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BONNIE J. BAILEY, Claimant WCB 85-05598 
Emmons, e t a l . , C l a imant's A t t o r n e y s March 10, 1987 
John Mo t l e y ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and Lewis. 
Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 

Mi c h a e l V. Johnson's or d e r t h a t : (1) upheld t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; (2) awarded c l a i m a n t 15 
pe r c e n t (48 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
her low back i n l i e u o f a D e t e r m i n a t i o n Order which awarded no 
permanent d i s a b i l i t y ; and (3) a u t h o r i z e d SAIF t o o f f s e t temporary 
d i s a b i l i t y compensation p a i d a f t e r September 7, 1984 a g a i n s t t h e 
permanent d i s a b i l i t y award. SAIF contends i n i t s b r i e f t h a t 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y award s h o u l d be reduced. 
The i s s u e s a r e a g g r a v a t i o n , e x t e n t o f d i s a b i l i t y and o f f s e t . 

The Board a f f i r m s and adopts t h e o r d e r o f th e R e f e r e e . 
Claimant's a t t o r n e y i s not e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s on Board review on th e e x t e n t i s s u e . See Teel v. 
Weyerhaeuser, 294 Or 588, 590 (1 9 8 3 ) ; S a i v i l l e v. EBI Companies, 81 
Or App 469, 472-73, rev den 302 Or 461 (19 8 6 ) . But see T r a v l s ~ v . 
L i b e r t y Mutual I n s u r a n c e , 79 Or App 126, 128, rev den 301 Or 445 
(1986) . 

ORDER 

The Referee's o r d e r dated J u l y 8, 1986 i s a f f i r m e d . 
LESLIE COLVIN, Claimant WCB 81-03061 
Malagon k Moore, Cla i m a n t ' s A t t o r n e y s March 10, 1987 
Davi d C. Force, A t t o r n e y Order on Remand (Remandin 
Spears, Lubersky, e t a l . , Defense A t t o r n e y s 
C l i f f , S n a r s k i s , e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. C o l v i n v. I n d u s t r i a l I n d e m n i t y , 83 Or App 73 (19 8 6 ) . 
The c o u r t has mandated t h a t c l a i m a n t ' s i n j u r y c l a i m be accep t e d . 
I n a d d i t i o n , we have been i n s t r u c t e d t o determine t h e amount o f 
i n t e r i m compensation owed c l a i m a n t . The r e c o r d suggests t h a t 
c l a i m a n t missed two work days i m m e d i a t e l y f o l l o w i n g t h e i n j u r y . 
However, the r e c o r d i s o t h e r w i s e u n c l e a r whether she missed work 
p r i o r t o th e d e n i a l o f her c l a i m . 

We may remand f o r f u r t h e r evidence i f we det e r m i n e t h a t 
a case has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed. ORS 656.295(5). F o l l o w i n g our re v i e w 
o f t h i s m a t t e r , we f i n d t h a t the i s s u e o f c l a i m a n t ' s e n t i t l e m e n t 
t o i n t e r i m compensation has been i n s u f f i c i e n t l y developed. 
Consequently, we conclude t h a t remand i s a p p r o p r i a t e . 

A c c o r d i n g l y , t h e January 14, 1981 d e n i a l i s s u e d by 
I n d u s t r i a l I n d e m n i t y Company i s s e t a s i d e and t h i s m a t t e r i s 
remanded t o I n d u s t r i a l I n d e m n i t y f o r acceptance and payment o f 
compensation a c c o r d i n g t o law. 

F u r t h e r m o r e , t h e " i n t e r i m compensation" i s s u e i s 
remanded t o th e Hearings D i v i s i o n f o r t h e t a k i n g o f f u r t h e r 
e v i d e n c e . A h e a r i n g s h a l l be convened t o determine t h e number o f 
days c l a i m a n t missed work as a r e s u l t o f her compensable i n j u r y 
p r i o r t o th e d e n i a l o f her c l a i m . T h e r e a f t e r , i n accordance w i t h 
the c o u r t ' s i n s t r u c t i o n s , a Referee's o r d e r s h a l l i s s u e 
d e t e r m i n i n g t h e amount o f i n t e r i m compensation owed. 

IT IS SO ORDERED. 
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MYRON W. RENCEHAUSEN, SR., Claimant WCB 86-11026 
Hayner, S t e b b i n s , e t a l . , C laimant's A t t o r n e y s March 10, 1987 
Foss, W h i t t y & Roess, Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee 
Leahy's o r d e r t h a t r e q u i r e d i t t o pay an award o f temporary t o t a l 
d i s a b i l i t y compensation g r a n t e d by a p r e v i o u s Referee's o r d e r and 
assessed a p e n a l t y and a t t o r n e y fee f o r unreasonable d e l a y i n the 
payment o f compensation. The i s s u e s are compliance, p e n a l t i e s and 
a t t o r n e y f e e s . 

I n a p r e v i o u s o r d e r , Referee Myers found t h a t t h e 
employer had u n i l a t e r a l l y t e r m i n a t e d temporary t o t a l d i s a b i l i t y 
payments f o r c l a i m a n t ' s compensable r i g h t s h o u l d e r c o n d i t i o n a f t e r 
t h e c o n d i t i o n had become m e d i c a l l y s t a t i o n a r y , b u t w h i l e t h e c l a i m 
f o r t h a t c o n d i t i o n was s t i l l i n open s t a t u s . The Referee o r d e r e d 
the employer t o pay temporary d i s a b i l i t y compensation t h r o u g h t he 
date t h a t t h e c l a i m u l t i m a t e l y was c l o s e d by D e t e r m i n a t i o n Order, 
but a u t h o r i z e d t he employer " t o o f f s e t t h i s temporary d i s a b i l i t y 
payment, which i s an overpayment, a g a i n s t any unpaid awards f o r 
permanent d i s a b i l i t y . " The employer r e q u e s t e d Board r e v i e w o f 
Referee Myers' o r d e r and r e f u s e d t o pay the a d d i t i o n a l temporary 
d i s a b i l i t y compensation pending a p p e a l . Claimant r e q u e s t e d a 
h e a r i n g i n c o n n e c t i o n w i t h t h i s r e f u s a l which came b e f o r e Referee 
Leahy i n October 1986. 

I n documents s u b m i t t e d t o Referee Leahy, t h e employer 
contended t h a t an "overpayment" o f temporary d i s a b i l i t y 
compensation i s not payable "pursuant t o " ORS 656.210 and thus i s 
not "compensation" which must be p a i d pending appeal under t h e 
p r o v i s i o n s o f ORS 656.313. See ORS 656.313(1) & ( 4 ) . I n s t e a d , 
the employer argued t h a t an overpayment i s a "necessary a d j u s t m e n t 
t o compensation" payable under t he p r o v i s i o n s o f ORS 656.268. See 
ORS 656.268(2) & ( 4 ) . As a u t h o r i t y f o r i t s p o s i t i o n , t h e employer 
c i t e d our r e c e n t d e c i s i o n i n T e r r y L. Hunter, 38 Van Na t t a 134 
(19 8 6 ) . I n t h a t case, we h e l d t h a t " i n t e r i m compensation" awarded 
by a Referee p u r s u a n t t o the Court o f Appeals' d e c i s i o n i n Bono v. 
SAIF, 66 Or App 138 (19 8 3 ) , r e v ' d , 298 Or 405 (1984) f o r p e r i o d s 
d u r i n g which t h e c l a i m a n t was w o r k i n g f u l l t i m e a t h i s r e g u l a r 
s a l a r y was not "compensation" w i t h i n t h e meaning o f ORS 656.313 
and thus was p r o p e r l y w i t h h e l d pending a p p e a l . 38 Van Na t t a a t 
135-36. 

Referee Leahy r e f u s e d t o address t he employer's 
argument, c h a r a c t e r i z i n g i t as a " c o l l a t e r a l a t t a c k " o f Referee 
Myers' o r d e r . Referee Leahy then o r d e r e d t he employer t o pay " a l l 
o f the compensation" awarded by Referee Myers and assessed a 
p e n a l t y and a t t o r n e y f ee f o r unreasonable d e l a y i n t h e payment o f 
compensation. 

Referee Leahy s h o u l d have addressed t h e employer's 
argument. The employer's argument was not a " c o l l a t e r a l a t t a c k " 
o f t h e f a c t u a l or l e g a l b a s i s of Referee Myers' d e c i s i o n t o award 
compensation. The employer s i m p l y a s s e r t e d t h a t t h e k i n d o f 
compensation awarded by Referee Myers' o r d e r d i d not have t o be 
p a i d pending appeal and requested an a d m i n i s t r a t i v e d e t e r m i n a t i o n 
of t he c o r r e c t n e s s and reasonableness o f i t s i n t e r p r e t a t i o n of 
Referee Myers' o r d e r . See I r e n e M. Gonzalez, 38 Van N a t t a 954, 
955-56 (19 8 6 ) . 
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Having s a i d t h a t , we t u r n t o t h e m e r i t s o f t h e 
employer's argument. A c l a i m a n t must c o n t i n u e t o s a t i s f y t h e 
"leaves work" r e q u i r e m e n t of ORS 656.210 a f t e r he becomes 
m e d i c a l l y s t a t i o n a r y t o be e n t i t l e d t o c o n t i n u e d temporary t o t a l 
d i s a b i l i t y compensation pending issuance of a D e t e r m i n a t i o n Order 
under ORS 656.268. This i s c l e a r from Jackson y. SAIF, 7 Or App 
109, 115 ( 1 9 7 1 ) , where the c o u r t r u l e d t h a t a c l a i m a n t i s n o t 
e n t i t l e d t o c o n t i n u e d temporary t o t a l d i s a b i l i t y compensation 
pending issuance of a D e t e r m i n a t i o n Order i f he has r e t u r n e d t o 
r e g u l a r work or been r e l e a s e d by h i s d o c t o r t o r e t u r n t o r e g u l a r 
work. T h e r e f o r e , ORS 656.210, s u b s t a n t i v e l y c o n t r o l s a c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e " o v e r p a i d " temporary d i s a b i l i t y 
compensation and such compensation i s payable "pursuant t o " t h a t 
s e c t i o n . See Howard E. Hughes, 38 Van N a t t a 434, 435-36 ( 1 9 8 6 ) . 
ORS 656.210 i s one of the s e c t i o n s enumerated i n t h e d e f i n i t i o n o f 
"compensation" i n ORS 656.313(4) and t h u s , under ORS 656.313(1), 
" o v e r p a i d " temporary t o t a l d i s a b i l i t y compensation may not be 
w i t h h e l d pending a p p e a l . See Howard E. Hughes, s u p r a , 38 Van 
N a t t a a t 435-36 ( d i s t i n g u i s h i n g T e r r y L. Hunter, s u p r a ) . 

A l t h o u g h t h e s u b s t a n t i v e c o r r e c t n e s s o f Referee Myers' 
d e c i s i o n t o award a d d i t i o n a l temporary d i s a b i l i t y compensation f o r 
c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n was not d i s p u t e d by t h e 
employer i n t h i s enforcement a c t i o n , we add one f u r t h e r comment 
f o r t h e sake of c l a r i t y . Whether c l a i m a n t r e t u r n e d t o work or was 
r e l e a s e d t o r e t u r n t o work d u r i n g the p e r i o d f o r which Referee 
Myers awarded " o v e r p a i d " temporary t o t a l d i s a b i l i t y compensation 
was a f a c t u a l q u e s t i o n e x p r e s s l y answered i n the n e g a t i v e by 
Referee Myers' O p i n i o n and Order. This s u b s t a n t i v e f a c t u a l 
d e t e r m i n a t i o n was r e v i e w a b l e o n l y on d i r e c t appeal o f Referee 
Myers 1 o r d e r and thus cannot be addressed i n t h i s enforcement 
a c t i o n . 

Under the circumstances of t h i s case, we conclude t h a t 
t he employer w i t h h e l d t h e temporary d i s a b i l i t y compensation 
awarded by Referee Myers based upon an unreasonable i n t e r p r e t a t i o n 
of Referee Myers' o r d e r . We f u r t h e r conclude t h a t t h e p e n a l t y 
assessed by Referee Leahy i s a p p r o p r i a t e i n l i g h t o f the 
employer's unreasonable a c t i o n and t h a t t h e a t t o r n e y fee awarded 
by Referee Leahy i s a p p r o p r i a t e i n l i g h t o f t h e e f f o r t s o f 
c l a i m a n t ' s a t t o r n e y t h r o u g h t h e h e a r i n g s l e v e l . We t h u s a f f i r m 
Referee Leahy's o r d e r , b u t f o r the reasons s t a t e d i n t h i s o r d e r . 

ORDER 

The Referee's o r d e r dated November 26, 1986 i s 
a f f i r m e d . C l aimant's a t t o r n e y i s awarded $600 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by the s e l f - i n s u r e d employer. 
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MARVIN C. WRIGHT, Claimant WCB 85-00868, 85-05797, 
THEODORE BERNARDS (dba Alderwood Homes) 85-05798 & 85-05799 
and NORMAN BERNARDS (dba Cascade T r a c t o r ) , March 10, 1987 
Employers Order on Review 
V i c k , e t a l . , C l a i m a n t ' s A t t o r n e y s 
Johnstone & Pet e r s o n , A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
SAIF Corp L e g a l , Defense A t t o r n e y 
C a r l D a v i s , A s s ' t . A t t o r n e y General 

Reviewed by Board Members F e r r i s and Lewis. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
F o s t e r ' s o r d e r t h a t upheld the i n s u r e r ' s and noncomplying 
employer's d e n i a l s of c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m . The 
is s u e i s whether c l a i m a n t was a s u b j e c t employe. 

I n e a r l y August 1984, Theodore Bernards ( h e r e a f t e r 
T. Bernards) c o n t a c t e d c l a i m a n t about a s s i s t i n g him i n p a i n t i n g 
t he p r i v a t e r e s i d e n c e o f h i s b r o t h e r , Norman Bernards, ( h e r e a f t e r 
N. B e r n a r d s ) , and the b u i l d i n g t h a t housed N. Bernards' b u s i n e s s , 
Cascade T r a c t o r and Implement Company ( h e r e a f t e r Cascade 
T r a c t o r ) . Claimant and'T. Bernards had p r e v i o u s l y worked on o t h e r 
p a i n t i n g and remodeling p r o j e c t s . Claimant agreed t o th e o f f e r o f 
work. For these s e r v i c e s , T. Bernards agreed t o pay c l a i m a n t 
$8.00 per hour and p r o v i d e a l l the l a d d e r s , s c a f f o l d i n g , p a i n t i n g 
and s u r f a c i n g m a t e r i a l s necessary f o r performance o f th e j o b . 

As p a r t o f the agreement, c l a i m a n t drove h i s p i c k - u p 
which c o n t a i n e d c a r p e n t r y t o o l s necessary f o r t h e r e p a i r o f a 
garage door. Claimant p i c k e d up T. Bernards a t h i s home each 
morning and drove t o the j o b s i t e . However, T. Bernards d i d not 
r e t u r n w i t h c l a i m a n t i n th e e v e n i n g . The p a r t i e s agree t h a t 
c l a i m a n t was t o be compensated f o r t r a v e l time i n one d i r e c t i o n , 
e i t h e r t o or from t h e j o b s i t e . Claimant t e s t i f i e d t h a t he was t o 
be compensated f o r the time t o th e j o b s i t e . T. Bernards 
t e s t i f i e d t h a t no agreement was reached on which d i r e c t i o n 
c l a i m a n t was t o be compensated. 

On August 24, 1984, c l a i m a n t p i c k e d up T. Bernards a t 
h i s home and proceeded t o N. Bernards' p r i v a t e r e s i d e n c e . I n 
p r e p a r a t i o n f o r p a i n t i n g , t h e y cleaned the o u t s i d e o f t h e 
r e s i d e n c e w i t h a r e n t e d power washer. A f t e r f i n i s h i n g t h e house, 
they proceeded t o th e Cascade T r a c t o r b u i l d i n g and cleaned one o f 
the b u i l d i n g ' s w a l l s . The f o l l o w i n g day, T. Bernards was unable 
t o work on th e p r o j e c t . Consequently, c l a i m a n t was i n s t r u c t e d t o 
f i n i s h t h e power washing of the Cascade T r a c t o r b u i l d i n g h i m s e l f . 
A f t e r c o m p l e t i n g t h e c l e a n i n g , c l a i m a n t r e t u r n e d t h e r e n t e d power 
washer. R e n t a l f o r the machine was p a i d w i t h a check p r o v i d e d by 
T. Bernards. During t h e balance o f the week, c l a i m a n t and 
T. Bernards prepared t h e s u r f a c e o f the r e s i d e n c e f o r p a i n t i n g . 
T. Bernards e x e r c i s e d c o n t r o l over which j o b was perf o r m e d . Yet, 
s i n c e they b o t h had ex p e r i e n c e as p a i n t e r s , T. Bernards e x e r c i s e d 
no c o n t r o l over t h e d e t a i l s o f the work, o t h e r than p r o v i d i n g 
needed m a t e r i a l s . 

On the f o l l o w i n g Monday, w h i l e r e t u r n i n g t o complete t h e 
jo b on N. Bernards' r e s i d e n c e , c l a i m a n t and T. Bernards were 
i n v o l v e d i n a motor v e h i c l e c o l l i s i o n . As a r e s u l t , c l a i m a n t 
s u f f e r e d a broken r i g h t l e g and o t h e r c o m p l i c a t i o n s . While i n t h e 
h o s p i t a l , c l a i m a n t was p a i d $232 by T. Bernards. The check was 
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drawn on an "Alderwood Homes, I n c o r p o r a t e d " bank account and 
r e p r e s e n t e d pay f o r 29 hours work on t h e re s i d e n c e and t h e Cascade 
T r a c t o r b u i l d i n g . T. Bernards t e s t i f i e d t h a t t h e use o f t h e 
"Alderwood Homes" check was s o l e l y f o r convenience. N. Bernards 
t e s t i f i e d t h a t he was b i l l e d $12.50 per hour f o r T. Bernards and 
$8 per hour f o r c l a i m a n t s The b i l l was p a i d t o T. Bernards on a 
check i s s u e d by Cascade T r a c t o r . Subsequently, N. Bernards 
reimbursed Cascade T r a c t o r f o r the p o r t i o n o f work done on h i s 
r e s i d e n c e . N. Bernards was aware c l a i m a n t was w o r k i n g w i t h h i s 
b r o t h e r , b u t had no c o n t r o l over performance o f t h e work. 

Claimant f i l e d c l a i m s w i t h : (1) T. Bernards, 
i n d i v i d u a l l y ; (2) Alderwood Homes, I n c o r p o r a t e d , a company owned 
and o p e r a t e d by Theodore Bernards and D a n i e l Bernards; (3) Norman 
Bernards, i n d i v i d u a l l y ; and (4) Cascade T r a c t o r and Implement 
Company, a company s o l e l y owned by Norman Bernards. Cascade 
T r a c t o r , by and t h r o u g h t h e i r i n s u r e r , Maryland C a s u a l t y Company, 
denied t h e c l a i m on the b a s i s t h a t no employer/employe 
r e l a t i o n s h i p e x i s t e d between Cascade T r a c t o r and c l a i m a n t . The 
o t h e r a l l e g e d employers d i d not have w o r k e r s ' compensation 
coverage and were processed as c l a i m s a g a i n s t noncomplying 
employers. The c l a i m s were denied by t h e SAIF C o r p o r a t i o n on t h e 
b a s i s t h a t c l a i m a n t was not a s u b j e c t employe. 

The Referee concluded t h a t no employer/employe 
r e l a t i o n s h i p e x i s t e d between c l a i m a n t and any o f t h e p a r t i e s . He, 
t h e r e f o r e , u p h e l d a l l t h e d e n i a l s . A f t e r de novo r e v i e w , we 
r e v e r s e . 

Claimant must prove by a preponderance o f t h e evidence 
t h a t an employer/employe r e l a t i o n s h i p e x i s t e d between h i m s e l f and 
one of t h e p a r t i e s . Claimant can e s t a b l i s h t h i s r e l a t i o n s h i p by 
p r o v i n g t h a t he i s an employe under e i t h e r t h e " r i g h t o f c o n t r o l " 
t e s t or the "natu r e o f work" t e s t . Woody v. Wa i b e l , 276 Or 189 
(19 7 6 ) . B e l l v. Hartman, 44 Or App 21 (198 0 ) . W e - f i n d t h a t t h e 
•n a t u r e o f work" t e s t i s not r e l e v a n t t o c l a i m a n t ' s s i t u a t i o n . 
The f a c t o r s c o n s i d e r e d i n a p p l y i n g t h e " r i g h t o f c o n t r o l " t e s t 
depend on t h e ci r c u m s t a n c e s p r e s e n t e d i n each f a c t s i t u a t i o n . See 
Woody v. W a i b e l , supra. a t 192; Marlow v. Dexter Wood P r o d u c t s , 47 
Or App 811 ( 1 9 8 0 ) ; B e l l v. Hartman, supra. F u r t h e r , i f c l a i m a n t 
e s t a b l i s h e s t h a t he was an employe of one of t h e p a r t i e s , c l a i m a n t 
must not be a n o n s u b j e c t worker as d e f i n e d by ORS 656.027. 

The f a c t o r s s u p p o r t i n g t he f i n d i n g t h a t c l a i m a n t was an 
employe of T. Bernards a r e : (1) e i t h e r p a r t y c o u l d t e r m i n a t e 
employment w i t h o u t l i a b i l i t y ; (2) T. Bernards had c o n t r o l over 
which b u i l d i n g s were t o be worked on; (3) c l a i m a n t was p a i d on an 
h o u r l y b a s i s by T. Bernards; and (4) except f o r t h e c a r p e n t r y 
t o o l s , T. Bernards p r o v i d e d a l l t h e equipment necessary f o r 
performance o f t h e work. The f a c t o r s s u p p o r t i n g c l a i m a n t ' s n o t 
bei n g an employe of T. Bernards a r e : (1) none of c l a i m a n t ' s pay 
was w i t h h e l d f o r taxes or s o c i a l s e c u r i t y ; and (2) T. Bernards d i d 
not e x e r c i s e e x t e n s i v e c o n t r o l over t he d e t a i l s o f c l a i m a n t ' s work 
performance. 

We conclude t h a t T. Bernards e x e r c i s e d s u f f i c i e n t 
c o n t r o l such t h a t , a t the time of the au t o m o b i l e a c c i d e n t , 
c l a i m a n t was an employe of T. Bernards, i n d i v i d u a l l y . We a r e 
f u r t h e r persuaded t h a t none of the e x c l u s i o n s under ORS 656.027 
a p p l y t o make c l a i m a n t a n o n s u b j e c t employe. F i n a l l y , we f i n d 
t h a t c l a i m a n t was not an employe f o r any of t h e o t h e r a l l e g e d 
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Claimant a l s o a s s e r t s t h a t e i t h e r N. Bernards, 
i n d i v i d u a l l y , or Cascade T r a c t o r may be l i a b l e by o p e r a t i o n o f ORS 
656.029(1). At the time of c l a i m a n t ' s i n j u r y , ORS 656.029(1) 
s t a t e d : 

" I f any person engaged i n a business and 
s u b j e c t t o t h i s chapter as an employer l e t s 
a c o n t r a c t i n v o l v i n g t h e performance of 
l a b o r and such l a b o r i s performed by the 
person t o whom the c o n t r a c t was l e t , w i t h 
a s s i s t a n c e of o t h e r s , a l l persons engaged 
i n t h e performance o f the c o n t r a c t a re 
deemed s u b j e c t workers of t h e person 
l e t t i n g t h e c o n t r a c t unless t h e person t o 
whom t h e c o n t r a c t i s l e t has q u a l i f i e d 
e i t h e r as a c a r r i e r - i n s u r e d employer or a 
s e l f - i n s u r e d employer." 
The purpose o f ORS 656.029(1) was t o p r o t e c t employes o f 

i r r e s p o n s i b l e and u n i n s u r e d s u b c o n t r a c t o r s . The s t a t u e was 
designed t o p l a c e u l t i m a t e r e s p o n s i b i l i t y on a p r i n c i p a l 
c o n t r a c t o r who has the a b i l i t y t o : (1) choose t h e s u b c o n t r a c t o r ; 
(2) i n s i s t upon a p p r o p r i a t e compensation p r o t e c t i o n ; and (3) pass 
on t h e r e s p o n s i b i l i t y of coverage. E.W. E l d r i d g e I n c . v. Becker, 
73 Or App 631 (198 5 ) . However, a p p l i c a t i o n o f t h i s s t a t u t e has 
been l i m i t e d t o cases where the p r i n c i p a l c o n t r a c t o r a c t u a l l y " l e t 
a c o n t r a c t " w i t h i n t h e meaning o f ORS 656.029(1). See Todd A. 
Aucone, 37 Van Na t t a 552 (1 9 8 5 ) ; Dennis P. Cummings, 36 Van Natt a 
260 ( 1 9 8 4 ) . 

F o l l o w i n g our review of t h i s r e c o r d , we conclude t h a t 
n e i t h e r N. Bernards, i n d i v i d u a l l y , or as a r e p r e s e n t a t i v e o f 
Cascade T r a c t o r , " l e t a c o n t r a c t " w i t h i n t h e meaning of ORS 
656.029(1). Consequently, we f i n d t h a t n e i t h e r N. Bernards nor 
Cascade T r a c t o r i s r e s p o n s i b l e f o r t h e c l a i m . 

N. Bernard's business was s e l l i n g farm machinery. He 
d i d not e n t e r i n t o the c o n t r a c t f o r t h e p a i n t i n g o f h i s b u i l d i n g 
i n t h e r e g u l a r course o f h i s p r i n c i p a l b u s i n e s s . F u r t h e r , he d i d 
not t a k e b i d s as i s i n f e r r e d by t h e term " l e t t i n g . " I n s t e a d he 
merely e n t e r e d i n t o an o r a l arrangement w i t h h i s b r o t h e r 
c o n c e r n i n g t h e p a i n t i n g of h i s b u s i n e s s . Thus, N. Bernards, on 
b e h a l f o f Cascade T r a c t o r d i d not " l e t a c o n t r a c t " such t h a t t h e 
business would be a r e s p o n s i b l e p a r t y under ORS 656.029(1). 
Furthermore, N. Bernards, i n d i v i d u a l l y , o n l y c o n t r a c t e d f o r t h e 
p a i n t i n g o f h i s p e r s o n a l r e s i d e n c e and was not a c t i n g i n the 
c a p a c i t y of a b u s i n e s s . Consequently, ORS 656.029(1) a g a i n has no 
a p p l i c a t i o n t o t h i s s i t u a t i o n . 

The p a r t i e s a l s o contend t h a t c l a i m a n t i s excluded from 
coverage by o p e r a t i o n o f the "going and coming r u l e " . We do n o t 
agree. 

G e n e r a l l y , t h e "going and coming r u l e " s t a t e s t h a t , i n 
the absence o f s p e c i a l c i r c u m s t a n c e s , an employe i n j u r e d w h i l e 
g o i n g and coming from h i s p l a c e o f work i s excluded from w o r k e r s ' 
compensation coverage. An e x c e p t i o n t o t h i s r u l e e x i s t s i f an 
employe i s bei n g compensated f o r h i s t r a v e l a t t h e ti m e he i n c u r s 
the i n j u r y . Fenn v. Parker C o n s t r u c t i o n , 6 Or App 412 ( 1 9 7 1 ) . 

T. Bernard t e s t i f i e d t h a t no agreement had been reached 
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on which d i r e c t i o n c l a i m a n t was t o be compensated f o r . C l a i m a n t , 
however, s t a t e d t h a t he was t o be compensated f o r h i s t i m e t o t h e 
job s i t e . We f i n d c l a i m a n t ' s v e r s i o n more c o n v i n c i n g . The r e c o r d 
e s t a b l i s h e s he drove T. Bernards t o the j o b s i t e each morning and 
d i d n o t d r i v e him home i n the e v e n i n g . Consequently, we a r e 
persuaded t h a t a t the time o f th e a u t o m o b i l e a c c i d e n t , c l a i m a n t 
was r e c e i v i n g compensation a c c o r d i n g t o h i s agreement w i t h 
T. Bernards. Inasmuch as c l a i m a n t was w i t h i n t h e scope o f h i s 
employment a t t h e t i m e o f th e a u t o m o b i l e a c c i d e n t , t h e "going and 
coming r u l e " does not a p p l y . 

ORDER 

The Referee's o r d e r dated A p r i l 30, 19.86 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f th e Referee's o r d e r 
t h a t upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l on b e h a l f o f T. Be r n a r d , 
i n d i v i d u a l l y , i s s e t a s i d e and th e c l a i m i s remanded f o r 
p r o c e s s i n g a c c o r d i n g t o ORS 656.268. Claimant's a t t o r n e y i s 
awarded $1200 f o r s e r v i c e s a t h e a r i n g and $700 f o r s e r v i c e s on 
Board r e v i e w , t o be p a i d by th e SAIF C o r p o r a t i o n . The remainder 
of t he Referee's o r d e r i s a f f i r m e d . 

CARL L.'BOHRER, C l a i m a n t ' WCB 85-13672 
Malagon & Moore, Claimant's A t t o r n e y s March 12, 1987 
Schwabe, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
N i c h o l s * order t h a t : (1) found t h a t h i s low back i n j u r y c l a i m was 
not p r e m a t u r e l y c l o s e d ; (2) upheld the s e l f - i n s u r e d employer's 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and (3) i n c r e a s e d 
c l a i m a n t ' s award o f permanent p a r t i a l d i s a b i l i t y f o r h i s low back 
from the 20 p e r c e n t (64 degrees) g r a n t e d by D e t e r m i n a t i o n Order t o 
75 p e r c e n t (240 d e g r e e s ) . Claimant contends t h a t he i s e n t i t l e d 
t o an award of permanent t o t a l d i s a b i l i t y . The employer 
c r o s s - r e q u e s t s review o f t h a t p o r t i o n o f the o r d e r t h a t awarded 
c l a i m a n t ' s a t t o r n e y an a t t o r n e y fee f o r s u c c e s s f u l l y d e f e n d i n g 
a g a i n s t an i s s u e r a i s e d o r a l l y by the employer a t the b e g i n n i n g o f 
the h e a r i n g , the i s s u e of c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . 
The i s s u e s are premature c l o s u r e , a g g r a v a t i o n , e x t e n t o f 
d i s a b i l i t y and a t t o r n e y f e e s . 

The Board a f f i r m s the o r d e r o f the Referee on th e i s s u e s 
of premature c l o s u r e , a g g r a v a t i o n and e x t e n t o f d i s a b i l i t y w i t h 
the f o l l o w i n g comment on the a g g r a v a t i o n i s s u e . Claimant r e t u r n e d 
t o h i s r e g u l a r work on a p a r t - t i m e b a s i s on or about October 7, 
1985. The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on October 24, 
1985 w i t h a 20 p e r c e n t unscheduled award f o r h i s low back. On 
October 29, 1985, c l a i m a n t l e f t work and v i s i t e d h i s f a m i l y 
p r a c t i t i o n e r , Dr. Thompson, c o m p l a i n i n g o f " c o n t i n u e d and perhaps 
i n c r e a s i n g low back p a i n . " A f t e r our de novo re v i e w o f t h e 
r e c o r d , we conclude t h a t when c l a i m a n t l e f t work on October 29, i t 
was not because he was l e s s a b l e t o work than he was on 
October 24, th e date o f the l a s t arrangement o f compensation. 
I n s t e a d , we conclude t h a t c l a i m a n t l e f t work because t h e work he 
was p e r f o r m i n g was beyond h i s i m p a i r e d p h y s i c a l a b i l i t i e s . 
C laimant's c o n d i t i o n , t h e r e f o r e , d i d not worsen and he d i d n o t 
s u s t a i n a compensable a g g r a v a t i o n . See Smith v. SAIF, 302 Or 396, 
399-401 ( 1 9 8 6 ) ; Gwynn v. SAIF, 84 Or App 67 (February 25, 1987). 
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On t h e i s s u e o f a t t o r n e y f e e s , we r e v e r s e the order o f 
the Referee. Claimant r a i s e d t h e i s s u e of premature c l o s u r e i n 
h i s request f o r h e a r i n g . I n r a i s i n g t h i s i s s u e , c l a i m a n t 
contended t h a t he became m e d i c a l l y s t a t i o n a r y a f t e r t h e m e d i c a l l y 
s t a t i o n a r y date s t a t e d i n the D e t e r m i n a t i o n Order. See ORS 
656.268(1) & ( 2 ) . At the b e g i n n i n g o f the h e a r i n g , t h e employer 
o r a l l y contended t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y p r i o r t o 
the date s t a t e d i n the D e t e r m i n a t i o n Order. 

The i s s u e r a i s e d by the employer was th e same as t h a t 
r a i s e d by c l a i m a n t : When was c l a i m a n t m e d i c a l l y s t a t i o n a r y ? The 
Referee a f f i r m e d t h a t p o r t i o n o f the D e t e r m i n a t i o n Order r e l a t i n g 
t o the m e d i c a l l y s t a t i o n a r y d a t e . Under these c i r c u m s t a n c e s , 
c l a i m a n t ' s a t t o r n e y was not e n t i t l e d t o an a t t o r n e y fee c o n c e r n i n g 
the m e d i c a l l y s t a t i o n a r y i s s u e . See Teel v. Weyerhaeuser Co., 294 
Or 588, 590 (198 3 ) ; S a i v i l l e v. EBI Companies, 81 Or App 469, 
472-73, rev den, 302 Or 461 (1986). But see T r a v i s v. L i b e r t y 
Mutual I n s u r a n c e , 79 Or App 126, 128, rev den 301 Or 445 (198 6 ) . 

ORDER 

The Referee's o r d e r dated June 26, 1986 i s r e v e r s e d i n 
p a r t . That p o r t i o n of the o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y 
an a t t o r n e y fee co n c e r n i n g the m e d i c a l l y s t a t i o n a r y i s s u e i s 
re v e r s e d . The remainder of the order i s a f f i r m e d . 

GERALD W. HANNAH, Claimant WCB 85-12054 
Peter 0. Hansen, Claimant's A t t o r n e y March 12, 1987 
G a r r e t t , et a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s o f Referee 
Neal's order t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m f o r r i g h t c a r p a l t u n n e l syndrome; (2) s e t 
as i d e i t s d e n i a l o f f u r t h e r c h i r o p r a c t i c t r e a t m e n t and e x e r c i s e 
t h e r a p y f o r c l a i m a n t ' s accepted neck, r i g h t s h o u l d e r and upper 
r i g h t arm c o n d i t i o n s ; and (3) assessed p e n a l t i e s and a t t o r n e y fees 
i n c o n n e c t i o n w i t h the c h i r o p r a c t i c t r e a t m e n t and e x e r c i s e t h e r a p y 
d e n i a l . Claimant c r o s s - r e q u e s t s review of t h a t p o r t i o n o f the 
orde r t h a t upheld t h e i n s u r e r ' s d e n i a l of c l a i m a n t ' s i n d u s t r i a l 
i n j u r y c l a i m f o r headaches, p a i n i n th e middle and lower p o r t i o n s 
of h i s back and numbness, t i n g l i n g and s h o o t i n g p a i n s i n h i s r i g h t 
upper e x t r e m i t y . The is s u e s are the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
v a r i o u s c o n d i t i o n s , medical s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s . 

Claimant compensably i n j u r e d h i s neck, r i g h t s h o u l d e r 
and upper r i g h t arm on December 27, 1984 when he and a f e l l o w 
employe were l i f t i n g a loaded p a l l e t w e i g h i n g about 250 pounds 
from the ground onto a l o a d i n g dock. As c l a i m a n t and th e o t h e r 
employe moved the l e a d end of the p a l l e t onto the l o a d i n g dock, 
the l o a d s h i f t e d , t he o t h e r employe f e l l down and the p a l l e t came 
down on the l e f t s i d e of c l a i m a n t ' s head, f o r c i n g h i s head toward 
h i s r i g h t s h o u l d e r . Claimant then t u r n e d h i s body and h e l d t h e 
p a l l e t up w i t h h i s r i g h t s h o u l d e r and r i g h t upper arm f o r a few 
seconds u n t i l s e v e r a l o t h e r employes came t o h i s a i d . 

Claimant t r e a t e d i n i t i a l l y w i t h a number of me d i c a l 
d o c t o r s f o r what was diagnosed as a c e r v i c a l / d o r s a l s t r a i n and 
t e n d i n i t i s of the r i g h t s h o u l d e r . Then, a p p r o x i m a t e l y one month 
a f t e r the i n d u s t r i a l a c c i d e n t , c l a i m a n t began t r e a t i n g w i t h a 
c h i r o p r a c t o r , Dr. Amodt. Dr. Amodt's i n i t i a l diagnoses were 
t h o r a c o c e r v i c a l s t r a i n o r . s p r a i n and lumbar s t r a i n . 
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D e s p i t e Dr. Amodt's t r e a t m e n t s , c l a i m a n t c o n t i n u e d t o 
complain of severe p a i n t h r o u g h o u t h i s s p i n e , r i g h t s h o u l d e r and 
r i g h t arm, as w e l l as headaches. He was examined by v a r i o u s 
c o n s u l t i n g d o c t o r s , none o f whom c o u l d f i n d any o b j e c t i v e b a s i s 
f o r h i s c o m p l a i n t s . A number o f c o n s u l t i n g d o c t o r s suspected a 
l a r g e f u n c t i o n a l or v o l u n t a r y component t o c l a i m a n t ' s c o n d i t i o n . 
One c o n s u l t i n g p h y s i c i a n , Dr. H i g g i n s , an o r t h o p e d i c surgeon, 
r e f e r r e d c l a i m a n t f o r a course o f p h y s i c a l t h e r a p y b e g i n n i n g i n 
A p r i l 1985. The p h y s i c a l t h e r a p i s t ' s notes r e f l e c t some 
improvement i n c l a i m a n t ' s c o n d i t i o n d u r i n g t h e f i r s t few weeks o f 
t h e r a p y , b u t l i t t l e , i f any, t h e r e a f t e r . The t r e a t m e n t was 
d i s c o n t i n u e d a f t e r about two months. 

Claimant e v e n t u a l l y underwent a c e r v i c a l CT scan and two 
EMGs i n v o l v i n g h i s r i g h t upper e x t r e m i t y . The CT scan and t h e 
f i r s t EMG were n e g a t i v e f o r c e r v i c a l d i s c p a t h o l o g y . The f i r s t 
EMG, however, was i n d i c a t i v e of b i l a t e r a l c a r p a l t u n n e l syndrome. 
The second EMG r e v e a l e d what the examiner c h a r a c t e r i z e d as 
"mi n i m a l " evidence o f c e r v i c a l r a d i c u l o p a t h y , b u t was l e s s c l e a r l y 
i n d i c a t i v e o f c a r p a l t u n n e l syndrome than t he f i r s t EMG. 

In J u l y 1985, Dr. Amodt r e f e r r e d c l a i m a n t t o an e x e r c i s e 
and p h y s i c a l f i t n e s s e x p e r t f o r e x e r c i s e t h e r a p y . About a month 
a f t e r t h e r e f e r r a l , t h e f i t n e s s e x p e r t r e p o r t e d t h a t c l a i m a n t had 
exp e r i e n c e d some improvement i n h i s c o n d i t i o n . A f t e r about two 
and a h a l f months, the f i t n e s s e x p e r t i n d i c a t e d t h a t c l a i m a n t 
c o n t i n u e d t o make "some p r o g r e s s , " b u t noted t h a t c l a i m a n t 
c o n t i n u e d t o complain of p a i n and s t i f f n e s s t h r o u g h o u t h i s neck 
and r i g h t s h o u l d e r . 

I n September 1985, a f t e r an i n q u i r y by t h e i n s u r e r , 
Dr. Amodt gave h i s diagnoses o f c l a i m a n t ' s c o n d i t i o n s as f o l l o w s : 
c e r v i c a l , t h o r a c i c and lumbar s t r a i n s , r i g h t s h o u l d e r s t r a i n , 
m y o f a s c i a l p a i n syndrome, t h o r a c i c o u t l e t syndrome, c a r p a l t u n n e l 
syndrome and " g r e a t e r o c c i p i t a l syndrome" w i t h r e s u l t a n t 
headaches. L a t e r t he same month, the i n s u r e r i s s u e d a d e n i a l o f 
a l l c o n d i t i o n s o t h e r than the accepted i n j u r i e s t o c l a i m a n t ' s 
neck, r i g h t s h o u l d e r and upper r i g h t arm. The i n s u r e r a l s o d e n i e d 
f u r t h e r c h i r o p r a c t i c and " p h y s i c a l r e c o n d i t i o n i n g " t r e a t m e n t s f o r 
c l a i m a n t ' s compensable c o n d i t i o n s . The c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order dated September 30, 1985, w i t h an award of 
f i v e p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

I n November 1985, c l a i m a n t underwent a myelogram o f h i s 
e n t i r e s p i n e a t t h e recommendation o f Dr. Ordonez, a c o n s u l t i n g 
neurosurgeon. The myelogram r e v e a l e d no a b n o r m a l i t y o t h e r than "a 
t r a c e of i m p r e s s i o n upon t h e r i g h t [ n e r v e ] r o o t sheath a t C5-6." 
L a t e r t h e same month, c l a i m a n t came under t he care o f Dr. Long, a 
s p e c i a l i s t i n p h y s i c a l medicine and r e h a b i l i t a t i o n . A f t e r two 
more EMGs, Dr. Long diagnosed m y o f a s c i a l p a i n syndrome o f t h e neck 
and r i g h t upper arm, b i l a t e r a l c a r p a l t u n n e l syndrome, worse on 
the r i g h t , u l n a r nerve compression a t the r i g h t elbow and p o s s i b l e 
m i l d c e r v i c a l r a d i c u l o p a t h y . I n January 1986, Dr. Long 
recommended t h a t c l a i m a n t undergo a r i g h t c a r p a l t u n n e l r e l e a s e . 
The i n s u r e r r e c e i v e d a copy of Dr. Long's recommendation and 
r e i t e r a t e d i t s d e n i a l of c l a i m a n t ' s c a r p a l t u n n e l syndrome on 
January 23, 1986. Claimant n o n e t h e l e s s underwent a r i g h t c a r p a l 
t u n n e l r e l e a s e i n February 1986. 

At t he h e a r i n g , c l a i m a n t t e s t i f i e d on d i r e c t e x a m i n a t i o n 
t h a t p r i o r t o December 1984, he had f i l e d o n l y one or two workers* 
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compensation c l a i m s and t h a t those c l a i m s i n v o l v e d h i s low or 
mid-back. He a l s o s t a t e d t h a t he was a p a r t y t o the "Agent 
Orange" l i t i g a t i o n and had claimed g e n e t i c damage, mental problems 
and f r o n t a l headaches i n t h a t cause o f a c t i o n . He t e s t i f i e d t h a t 
he had f u l l y r ecovered from h i s p r e v i o u s i n d u s t r i a l i n j u r i e s and 
h i s Agent Orange symptoms p r i o r t o h i s most r e c e n t i n d u s t r i a l 
a c c i d e n t and a t t r i b u t e d a p l e t h o r a of p h y s i c a l problems from h i s 
head t o h i s l e g s t o t h a t a c c i d e n t . 

With r e g a r d t o Dr. Amodt's c h i r o p r a c t i c t r e a t m e n t , 
c l a i m a n t t e s t i f i e d t h a t i t u s u a l l y i n c r e a s e d h i s p a i n , but 
o c c a s i o n a l l y p r o v i d e d t r a n s i e n t r e l i e f from h i s symptoms. 
Claimant a l s o t e s t i f i e d t h a t he was then r e c e i v i n g p h y s i c a l 
t h e r a p y a t the d i r e c t i o n of Dr. Long f o r h i s neck and s h o u l d e r and 
t h a t the t h e r a p y had improved h i s m o b i l i t y , b u t not h i s p a i n . 
Claimant was s t i l l o f f work a t the time of the h e a r i n g . 

A f t e r the i n s u r e r i n t r o d u c e d a number of impeachment 
documents on c r o s s - e x a m i n a t i o n , c l a i m a n t conceded t h a t he had i n 
f a c t f i l e d w o rkers' compensation c l a i m s f o r numerous c o n d i t i o n s 
i n v o l v i n g hemorrhoids, h i s low back, mid-back, upper back, l e f t 
s h o u l d e r , r i g h t arm and elbow, l e f t elbow, l e f t hand and g r o i n . 
Claimant s t a t e d t h a t he had f o r g o t t e n about most of these c l a i m s . 
The Referee s t a t e d i n her o p i n i o n t h a t she r e j e c t e d c l a i m a n t ' s 
t e s t i m o n y because she found i t , " l i k e many o t h e r of h i s a c t i o n s 
e v i d e n t t h r o u g h o u t t h i s c l a i m , was c a l c u l a t e d t o keep him o f f work 
and on d i s a b i l i t y . " A f t e r our de novo review of t h e r e c o r d , we 
concur i n the Referee's u n f a v o r a b l e c r e d i b i l i t y assessment. 

Des p i t e her f i n d i n g t h a t c l a i m a n t was not c r e d i b l e , the 
Referee found c l a i m a n t ' s c a r p a l t u n n e l syndrome compensable based 
upon the r e p o r t s of Dr. Long. The o n l y statement by Dr. Long 
which i n d i c a t e s a c a u s a l c o n n e c t i o n between c l a i m a n t ' s c a r p a l 
t u n n e l syndrome and h i s i n d u s t r i a l a c c i d e n t appears i n a r e p o r t 
dated November 22, 1985. I n t h a t r e p o r t , Dr. Long s t a t e d : 

°I b e l i e v e t h a t the i n c i d e n t of 28 December 
1984 c o n t r i b u t e d s u b s t a n t i a l l y t o t h e 
development of the median w r i s t l e s i o n and 
t h e u l n a r l e s i o n a t the elbow. I t i s q u i t e 
p o s s i b l e t h a t these l e s i o n s p r e - e x i s t e d t h e 
i n c i d e n t of 28 December 1984, but t h e r e i s 
no evidence t h a t [ c l a i m a n t ] had a p p r e c i a b l e 
symptoms of median w r i s t l e s i o n s or u l n a r 
compression a t t h e elbows p r i o r t o December, 
1984. The h i s t o r y of b r i e f but v e r y 
strenuous r i g h t upper e x t r e m i t y use may 
p r o v i d e some b a s i s f o r the work i n j u r y 
h a v i n g caused or worsened t h e median and 
u l n a r l e s i o n s i n the r i g h t upper e x t r e m i t y . " 

We conclude t h a t t h i s o p i n i o n i s i n s u f f i c i e n t t o c a r r y 
c l a i m a n t ' s burden o f p r o v i n g t h a t t h e i n d u s t r i a l a c c i d e n t was a 
m a t e r i a l c o n t r i b u t i n g f a c t o r i n t h e development o f h i s c a r p a l 
t u n n e l syndrome. We c o n s i d e r the o p i n i o n e q u i v o c a l and 
s p e c u l a t i v e . Moreover, i t i s based upon h i s t o r y p r o v i d e d by a 
n o n c r e d i b l e c l a i m a n t . The o n l y o t h e r o p i n i o n i n t h e r e c o r d which 
tends t o s u p p o r t the c o m p e n s a b i l i t y of c l a i m a n t ' s c a r p a l t u n n e l 
syndrome i s a summary statement by Dr. Amodt which we do not f i n d 
p e r s u a s i v e . There i s one r e p o r t i n t h e r e c o r d by Dr. P a r r i s h , an 
i n t e r n i s t who t r e a t e d c l a i m a n t b r i e f l y i n l a t e 1985, which 
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summarily s t a t e s t h a t the i n d u s t r i a l i n j u r y d i d not c o n t r i b u t e t o 
c l a i m a n t ' s c a r p a l t u n n e l syndrome. We do not f i n d t h i s o p i n i o n 
p a r t i c u l a r l y p e r s u a s i v e e i t h e r . Nonetheless, i t i s c l a i m a n t ' s 
burden t o e s t a b l i s h a m a t e r i a l causal c o n n e c t i o n ; not the 
i n s u r e r ' s burden t o d i s p r o v e such a c o n n e c t i o n . Ronald R. T h e a l l , 
38 Van N a t t a 1051, ( 1 9 8 6 ) . A c c o r d i n g l y , we conclude t h a t c l a i m a n t 
has f a i l e d t o c a r r y h i s burden. See Somers v. SAIF, 77 Or App 
259, 263-66 ( 1 9 8 6 ) ; Hammons v. P e r i n i Corp., 43 Or App 299, 302 
( 1 9 7 9 ) . 

On the i s s u e of the d e n i a l of f u r t h e r c h i r o p r a c t i c and 
p h y s i c a l r e c o n d i t i o n i n g t r e a t m e n t , the Referee concluded t h a t t h e 
d e n i a l was an " o v e r b r o a d 0 d e n i a l of " f u t u r e m edical c a r e , " s e t i t 
a s i d e and assessed a p e n a l t y and an a t t o r n e y f e e . We d i s a g r e e 
w i t h the Referee's c o n c l u s i o n s and a c t i o n s on t h i s i s s u e . The 
wording of the d e n i a l was as f o l l o w s : 

" [ I j n a s m u c h as you have been r e c e i v i n g 
c h i r o p r a c t i c care and a s s o c i a t e d 
p h y s i o - t h e r a p y / r e c o n d i t i o n i n g t r e a t m e n t 
anywhere from 3 t o 5 times a week a t l e a s t 
s i n c e J u l y , 1985, a p p r o x i m a t e l y 3 months 
t i m e , w i t h no r e p o r t e d symptomatic r e l i e f , 
and we have r e c e i v e d medical evidence t o t h e 
e f f e c t t h a t f u r t h e r c h i r o p r a c t i c 
c a r e / p h y s i c a l r e c o n d i t i o n i n g i s n e i t h e r 
necessary or [ s i c ] reasonable under the 
c i r c u m s t a n c e s , we are hereby denying 
coverage f o r f u r t h e r c h i r o p r a c t i c 
c a r e / p h y s i c a l r e c o n d i t i o n i n g c a r e . This 
d e n i a l does not a f f e c t your r i g h t s [ s i c ] t o 
seek t r e a t m e n t w i t h a m e d i c a l d o c t o r of your 
cho i c e s h o u l d you d e s i r e t o pursue r e c o v e r y 
from your c o n d i t i o n ; a l s o p r o v i d e d t h e 
t r e a t m e n t f o r which you seek i s r e l a t e d t o 
the o r i g i n a l accepted p o r t i o n of t h e c l a i m 
and i s not t r e a t m e n t f o r any and a l l 
c o n d i t i o n s u n r e l a t e d t o the compensable 
p o r t i o n of your Workers' Compensation 
c l a i m . " 

We do not read the i n s u r e r ' s d e n i a l t o be an 
i m p e r m i s s i b l y overbroad d e n i a l of f u t u r e m edical t r e a t m e n t . The 
b a s i s o f the d e n i a l , as i s c l e a r from t h e language and c o n t e x t o f 
the d e n i a l , was t h a t c l a i m a n t ' s ongoing course o f c h i r o p r a c t i c 
t r e a t m e n t and e x e r c i s e t h e r a p y was not reasonable or necessary. 
The d e n i a l goes on t o s t a t e t h a t i t was not t h e i n s u r e r ' s 
i n t e n t i o n t o deny any f u t u r e m edical s e r v i c e s which were 
re a s o n a b l e , necessary and c a u s a l l y r e l a t e d t o c l a i m a n t ' s 
compensable c o n d i t i o n s . We f i n d n o t h i n g improper i n t h e w o r d i n g 
of the d e n i a l . 

The r e a l i s s u e was whether c l a i m a n t ' s ongoing course o f 
c h i r o p r a c t i c t r e a t m e n t and e x e r c i s e t h e r a p y was reasonable and 
necessary. On our de novo review o f the r e c o r d , we conclude t h a t 
i t was n o t . Claimant t e s t i f i e d a t t h e h e a r i n g t h a t Dr. Amodt's 
c h i r o p r a c t i c t r e a t m e n t s u s u a l l y i n c r e a s e d h i s p a i n and o n l y 
o c c a s i o n a l l y p r o v i d e d the most t r a n s i e n t r e l i e f f rom h i s 
symptoms. Th i s t e s t i m o n y i s echoed i n s e v e r a l m e d i c a l r e p o r t s 
t h r o u g h o u t t h e r e c o r d . Such t r e a t m e n t was p r o v i d i n g no m a t e r i a l 
c u r a t i v e or p a l l i a t i v e b e n e f i t t o c l a i m a n t . I t , t h e r e f o r e , was 
not reasonable or necessary. See Michael D. Barlow, 38 Van N a t t a 
196, 197-99 ( 1 9 8 6 ) ; Fernando Lopez, 38 Van Natta 95, 96-97 ( 1 9 8 6 ) . 
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As f o r the reasonableness and n e c e s s i t y of c l a i m a n t ' s 
e x e r c i s e t h e r a p y , the d e n i a l was i s s u e d a f t e r c l a i m a n t had 
p a r t i c i p a t e d i n the e x e r c i s e program f o r two and a h a l f months. 
At t h a t p o i n t , c l a i m a n t c o n t i n u e d t o complain of p a i n and 
s t i f f n e s s i n h i s neck and s h o u l d e r . From r e v i e w i n g t h e r e p o r t s o f 
t h e p h y s i c a l f i t n e s s e x p e r t i n charge of c l a i m a n t ' s program, we 
conclude t h a t no f u r t h e r m a t e r i a l c u r a t i v e or p a l l i a t i v e b e n e f i t 
was a n t i c i p a t e d f o r c l a i m a n t ' s compensable c o n d i t i o n s . F u r t h e r 
improvement i n c l a i m a n t ' s g e n e r a l p h y s i c a l c o n d i t i o n may have been 
a n t i c i p a t e d . The i n s u r e r , however, was r e q u i r e d t o p r o v i d e o n l y 
those medical s e r v i c e s which were r e q u i r e d by the n a t u r e o f t h e 
i n j u r y or the process of r e c o v e r y . ORS 656.245. The i n s u r e r was 
not r e q u i r e d t o i n c r e a s e c l a i m a n t ' s g e n e r a l p h y s i c a l f i t n e s s . 

Because we conclude t h a t n e i t h e r " c l a i m a n t ' s c h i r o p r a c t i c 
t r e a t m e n t nor h i s e x e r c i s e t h e r a p y was reasonable or necessary, we 
r e i n s t a t e the i n s u r e r ' s d e n i a l . We hasten t o add, however, t h a t our 
d e c i s i o n i n no way p r o h i b i t s c l a i m a n t from s e e k i n g or r e c e i v i n g 
c h i r o p r a c t i c t r e a t m e n t , e x e r c i s e t h e r a p y or any o t h e r form o f 
m e d i c a l t r e a t m e n t i n the f u t u r e i f those medical s e r v i c e s are 
r e a s o n a b l e , necessary and c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable 
c o n d i t i o n s . 

Because we f i n d the i n s u r e r ' s d e n i a l o f c l a i m a n t ' s ongoing 
course of c h i r o p r a c t i c t r e a t m e n t and e x e r c i s e t h e r a p y p r o p e r , the 
d e n i a l was not unreasonable and p e n a l t i e s and a t t o r n e y fees are not 
a p p r o p r i a t e . See ORS 656.262(10); 656.382(1). F i n a l l y , c o n c e r n i n g 
the i s s u e s r a i s e d i n c l a i m a n t ' s c r o s s - r e q u e s t , we a f f i r m t h e o r d e r 
of the Referee. 

ORDER 

The Referee's o r d e r dated May 1, 1986, as r e p u b l i s h e d i n 
t h e Order on R e c o n s i d e r a t i o n dated June 5, 1986, i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t s e t a s i d e 
those p o r t i o n s of the i n s u r e r ' s d e n i a l dated September 27, 1985 
r e l a t i n g t o c a r p a l t u n n e l syndrome, c h i r o p r a c t i c t r e a t m e n t and 
p h y s i c a l r e c o n d i t i o n i n g , t h a t s e t a s i d e the i n s u r e r ' s d e n i a l dated 
January 23, 1986, t h a t assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e i n c o n n e c t i o n w i t h the i n s u r e r ' s d e n i a l of c l a i m a n t ' s 
c h i r o p r a c t i c care and p h y s i c a l r e c o n d i t i o n i n g and t h a t awarded 
c l a i m a n t ' s a t t o r n e y a fee f o r o v e r t u r n i n g t h e c a r p a l t u n n e l syndrome 
d e n i a l are r e v e r s e d . The remainder of the o r d e r i s a f f i r m e d . 

DELMER SEAL, Claimant WCB 84-06927 
P o z z i , e t a l . , Claimant's A t t o r n e y s March 12, 1987 
Norman Cole ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by the Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee F i n k ' s 
o r d e r t h a t awarded a $2,000 a t t o r n e y f e e . The i s s u e i s a t t o r n e y 
f e e s . 

The Board m o d i f i e s the award of a t t o r n e y f e e s . 

I n February 1974 c l a i m a n t r e c e i v e d permanent t o t a l 
d i s a b i l i t y due t o a h e a r t c o n d i t i o n . I n 1984 SAIF r e c e i v e d 
i n f o r m a t i o n t h a t c l a i m a n t ' s c o n d i t i o n had improved and s u b m i t t e d 
those r e p o r t s t o the E v a l u a t i o n D i v i s i o n f o r a r e e v a l u a t i o n o f the 
c l a i m . As a r e s u l t , new D e t e r m i n a t i o n Orders were i s s u e d i n May 
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and June 1984 r e d u c i n g c l a i m a n t ' s award t o 40 p e r c e n t unscheduled 
permanent d i s a b i l i t y . Claimant t i m e l y appealed t he D e t e r m i n a t i o n 
Orders. T h e r e a f t e r , the Referee r e i n s t a t e d t h e permanent t o t a l 
d i s a b i l i t y award. SAIF does not c o n t e s t t h a t p o r t i o n o f t h e 
Referee's order t h a t r e i n s t a t e d h i s award of permanent t o t a l 
d i s a b i l i t y . 

However, SAIF argues t h a t c l a i m a n t was not e n t i t l e d t o 
an i n s u r e r - p a i d a t t o r n e y f ee s i n c e i t n e i t h e r denied him 
compensation nor i n i t i a t e d the r e d u c t i o n o f h i s award of permanent 
t o t a l d i s a b i l i t y . SAIF a s s e r t s t h a t t h e E v a l u a t i o n D i v i s i o n 
reduced the award upon i t s own r e e v a l u a t i o n . A f t e r de novo 
r e v i e w , we agree. 

Claimant i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e i f 
the i n s u r e r i n i t i a t e s r e v iew and i t i s su b s e q u e n t l y d e t e r m i n e d 
t h a t compensation awarded c l a i m a n t should not be d i s a l l o w e d or 
reduced. ORS 656.382(2). However, ORS 656.206(5) s t a t e s : 

"Each i n s u r e r s h a l l reexamine p e r i o d i c a l l y 
each permanent t o t a l d i s a b i l i t y c l a i m f o r 
which t he i n s u r e r has c u r r e n t payment 
r e s p o n s i b i l i t y t o determine whether t he 
worker i s c u r r e n t l y permanently 
i n c a p a c i t a t e d from r e g u l a r p e r f o r m i n g work 
at a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
Reexamination s h a l l be conducted every two 
years or a t such o t h e r more f r e q u e n t 
i n t e r v a l as the d i r e c t o r may p r e s c r i b e . 
Reexamination s h a l l i n c l u d e such m e d i c a l 
e x a m i n a t i o n s , r e p o r t s and o t h e r r e c o r d s as 
the i n s u r e r c o n s i d e r s necessary or t h e 
d i r e c t o r may r e q u i r e . The i n s u r e r s h a l l 
f o r w a r d t o the d i r e c t o r t h e r e s u l t s of each 
r e e x a m i n a t i o n . 

Pursuant t o t h i s s t a t u t e , SAIF i s r e q u i r e d t o 
p e r i o d i c a l l y reexamine c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
award. Thus, by complying w i t h t h i s s t a t u t e , SAIF d i d not 
i n i t i a t e t h e r e d u c t i o n i n c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
award. Rather, t he r e d u c t i o n of the permanent t o t a l d i s a b i l i t y 
award was a t the d i s c r e t i o n o f the E v a l u a t i o n D i v i s i o n . 
T h e r e f o r e , c l a i m a n t ' s award of an a t t o r n e y f ee sho u l d be p a i d out 
of compensation pursuant t o ORS 656.386(2). 

ORDER 

The Referee's o r d e r dated June 18, 1986 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . I n l i e u of the Referee's award of 
a t t o r n e y f e e s , c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25 p e r c e n t o f t h e 
a d d i t i o n a l compensation g r a n t e d by the Referee's o r d e r , n o t t o 
exceed $2,000 as a reasonable a t t o r n e y ' s f e e . The remainder o f 
the Referee's o r d e r i s a f f i r m e d . 
Board Member Lewis s p e c i a l l y c o n c u r r i n g : 

I agree w i t h t h e r e s u l t t h a t c l a i m a n t ' s a t t o r n e y f e e 
shou l d come from c l a i m a n t ' s award of permanent t o t a l d i s a b i l i t y . 
SAIF's compliance w i t h ORS 656.206(5) i s not the same as 
i n i t i a t i n g t h e r e d u c t i o n i n c l a i m a n t ' s permanent t o t a l d i a b i l i t y . 

However, t h i s r e s u l t assumes t h a t t h e i n s u r e r i s 
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r e e v a l u a t i n g a l l permanent t o t a l d i s a b i l i t y cases on a r e g u l a r 
b a s i s . I f evidence were p r e s e n t e d t h a t t h i s s t a t u t e was b e i n g 
a p p l i e d s e l e c t i v e l y , such t h a t the i n s u r e r was o n l y sending 
p a r t i c u l a r cases t o the E v a l u a t i o n D i v i s i o n f o r r e e v a l u a t i o n , I 
would conclude t h a t the i n s u r e r i s the i n i t i a t i n g p a r t y . Under 
those c i r c u m s t a n c e s , I would s u p p o r t the award o f an i n s u r e r - p a i d 
a t t o r n e y f e e . Yet, w i t h o u t evidence o f s e l e c t i v e a p p l i c a t i o n I am 
u n w i l l i n g t o i n f e r such a procedure from t h i s r e c o r d . 

STEVEN J. SNELL, Claimant WCB 84-09529 
Coons & Cole, Claimant's A t t o r n e y s March 12, 1987 
G a r r e t t , Seideman, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s review o f t h a t 
p o r t i o n of Referee T. Lavere Johnson's or d e r t h a t awarded 
c l a i m a n t ' s a t t o r n e y an a t t o r n e y fee f o r d e f e n d i n g a g a i n s t t h e 
i n s u r e r ' s c r o s s - r e q u e s t f o r h e a r i n g on the i s s u e o f e x t e n t o f 
d i s a b i l i t y . The is s u e of e x t e n t of d i s a b i l i t y was r a i s e d by 
c l a i m a n t i n h i s requ e s t f o r h e a r i n g . The is s u e i s a t t o r n e y f e e s . 

The a t t o r n e y f e e awarded by the Referee i s d e l e t e d . 
R i c h a r d M. Deskins,. 38 Van Natta 825, 38 Van Natt a 908 (198 6 ) ; see 
A l l e n Fanno, 38 Van Natt a 1368 (1986)(OAR 438-47-075 a p p l i e s t o 
proceedings a t the h e a r i n g l e v e l ) ; see a l s o S a i v i l l e v. EBI 
Companies, 81 Or App 469, 472-73, rev den 302 Or 461 (198 6 ) . But 
see T r a v i s v. L i b e r t y Mutual I n s u r a n c e , 79 Or App 126, 128, rev 
den 301 Or 445 (1986). 

ORDER 

The Referee's order dated June 27, 1986, as supplemented 
and r e p u b l i s h e d by the ord e r dated August 5, 1986, i s re v e r s e d i n 
p a r t . That p o r t i o n of the order t h a t awarded c l a i m a n t ' s a t t o r n e y 
an a t t o r n e y fee f o r p r e v a i l i n g on the s e l f - i n s u r e d employer's 
c r o s s - r e q u e s t f o r h e a r i n g i s r e v e r s e d . The remainder o f the ord e r 
i s a f f i r m e d . 

GENE S. BAKER, Claimant WCB 86-02052 
Dav i d Jensen, Claimant's A t t o r n e y March 13, 1987 
L e s t e r H u n t s i n g e r ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

Claimant r e q u e s t s review o f Referee S e i f e r t ' s o r d e r 
w h i c h : (1) a f f i r m e d a January 29, 1986 D e t e r m i n a t i o n Order t h a t 
d i d not award permanent d i s a b i l i t y f o r a back i n j u r y ; and (2) 
d e c l i n e d t o assess a p e n a l t y and accompanying a t t o r n e y fees f o r 
the SAIF C o r p o r a t i o n ' s a l l e g e d unreasonable f a i l u r e t o t i m e l y 
p r o v i d e a medical r e p o r t . On r e v i e w , t h e is s u e s a re e x t e n t o f 
permanent d i s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . 

We a f f i r m the order of the Referee w i t h t h e f o l l o w i n g 
comments. 

F o l l o w i n g our de novo review of t h e m e d i c a l and l a y 
e v i d e n c e , we are not persuaded t h a t c l a i m a n t ' s compensable i n j u r y 
has r e s u l t e d i n a permanent l o s s of e a r n i n g c a p a c i t y . See ORS 
656.214(5). Consequently, we agree w i t h t h e Referee t h a t c l a i m a n t 
i s not e n t i t l e d t o an award o f unscheduled permanent d i s a b i l i t y . 
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F u r t h e r m o r e , we do not c o n s i d e r SAIF's conduct 
unreasonable. The r e c o r d suggests t h a t SAIF c o u l d n o t have 
r e c e i v e d Dr. Baker's r e p o r t u n t i l A p r i l 15, 1986, a t t h e 
e a r l i e s t . Claimant r e c e i v e d a copy o f the r e p o r t a t t h e A p r i l 2 1 , 
1986 h e a r i n g . Documents a c q u i r e d a f t e r t h e i n i t i a l d i s c l o s u r e s 
must be p r o v i d e d t o the o t h e r p a r t i e s w i t h i n t e n (10) days a f t e r 
th e d i s c l o s i n g p a r t y ' s r e c e i p t of the documents. OAR 
438-07-015(4). Inasmuch as SAIF p r o v i d e d c l a i m a n t w i t h a copy o f 
Dr. Baker's r e p o r t w i t h i n t e n days of i t s r e c e i p t o f t h e r e p o r t , 
we conclude t h a t i t s a c t i o n s were not unreasonable. 

ORDER 

The Referee's order dated May 6, 1986 i s a f f i r m e d . 

DONNA J. HALSEY, Claimant WCB 85-04608 
Dav i d Force, C l a i m a n t ' s A t t o r n e y March 13, 1987 
Gleaves, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s o f Referee 
H o l t a n ' s o r d e r t h a t awarded c l a i m a n t " i n t e r i m compensation" f o r 
the p e r i o d from March 6 t o A p r i l 5, 1985 and p e n a l t i e s and 
a t t o r n e y fees based upon t h a t compensation f o r f a i l u r e t o comply 
w i t h t h e a d m i n i s t r a t i v e r u l e s r e l a t i n g t o d i s c l o s u r e o f 
documents. The is s u e s are i n t e r i m compensation, p e n a l t i e s and 
a t t o r n e y f e e s . 

Claimant began w o r k i n g f o r a motor home ma n u f a c t u r e r i n 
February 1983. Her j o b exposed her t o a number o f chemical 
fumes. I n e a r l y 1985, c l a i m a n t began t o ex p e r i e n c e nausea i n t h e 
mornings w i t h exposure t o c e r t a i n odors a t home and a t work, 
i n c l u d i n g t h e chemical fumes. 

On February 26, 1985, c l a i m a n t v i s i t e d Dr. J e f f r e y , a 
f a m i l y p r a c t i t i o n e r , and they di s c u s s e d her r e c u r r i n g nausea. 
Dr. J e f f r e y suspected t h a t c l a i m a n t was e x p e r i e n c i n g morning 
s i c k n e s s due t o pregnancy. Claimant expressed concern t h a t t h e 
chemical fumes a t work might be h a r m f u l t o her unborn c h i l d . She 
l a t e r p r o v i d e d Dr. J e f f r e y w i t h a l i s t o f t h e chemicals around 
which she worked, some of which Dr. J e f f r e y r e c o g n i z e d as 
p o t e n t i a l hazards t o c l a i m a n t ' s unborn c h i l d . 

The day f o l l o w i n g her v i s i t w i t h Dr. J e f f r e y , c l a i m a n t 
went t o work a t 6:00 a.m. and worked h a l f o f her e i g h t - h o u r 
s h i f t . C laimant's s u p e r v i s o r then sent her home because c l a i m a n t 
was c o m p l a i n i n g o f nausea. Claimant r e t u r n e d t o work t h e n e x t 
morning and a f t e r l e s s than a h a l f hour was aga i n s e n t home by her 
s u p e r v i s o r because o f nausea. 

A f t e r c o n f i r m i n g t h a t c l a i m a n t was p r e g n a n t , Dr.. J e f f r e y 
w r o t e a note dated March 1 , 1985 t o c l a i m a n t ' s employer. The note 
r e a d : 

"To whom i t may concern: [ C l a i m a n t ] has 
been f o l l o w e d here f o r pregnancy. We 
adv i s e d her t h a t she shou l d n o t work about 
adhesives and bonding p r o d u c t s unless she i s 
i n a w e l l - v e n t i l a t e d space. I f t h e r e i s a 
q u e s t i o n about t h i s m a t t e r , please f e e l f r e e 
t o c a l l and d i s c u s s i t w i t h us." 
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A f t e r r e c e i v i n g t h i s n o t e , a r e p r e s e n t a t i v e of the 
employer c o n t a c t e d Dr. J e f f r e y , d i s c u s s e d the s i t u a t i o n w i t h him 
and t o l d him t h a t the employer was a t t e m p t i n g t o f i n d a p o s i t i o n 
f o r c l a i m a n t i n a w e l l - v e n t i l a t e d area. Claimant r e t u r n e d t o work 
i n her r e g u l a r p o s i t i o n w h i l e the employer a t t e m p t e d t o f i n d her 
another p o s i t i o n . As i t t u r n e d o u t , the employer was unable t o 
f i n d another p o s i t i o n f o r c l a i m a n t , who was u n w i l l i n g t o c o n t i n u e 
w o r k i n g i n her r e g u l a r p o s i t i o n . The employer, t h e r e f o r e , 
t e r m i n a t e d c l a i m a n t ' s employment, e f f e c t i v e March 6, 1985. 

Claimant f i l e d an 801 form on March 25, 1985. I n t h a t 
f o r m , c l a i m a n t s t a t e d t h a t she had been l a i d o f f due t o her 
i n a b i l i t y t o work i n the employer's p l a n t because she was pregnant 
and was b e i n g exposed t o " t o x i c fumes." The i n s u r e r denied the 
c l a i m l e s s than two weeks l a t e r on A p r i l 5, 1985. 

At the h e a r i n g , c l a i m a n t and her husband t e s t i f i e d t h a t 
she had e x p e r i e n c e d an u n e v e n t f u l pregnancy and had g i v e n b i r t h t o 
a h e a l t h y baby boy. The focus of the h e a r i n g , t h e r e f o r e , was 
whether the morning s i c k n e s s which c l a i m a n t e x p e r i e n c e d a t work 
was a compensable o c c u p a t i o n a l d i s e a s e . The Referee found the 
c l a i m noncompensable, but o r d e r e d the i n s u r e r t o pay i n t e r i m 
compensation from March 6, 1985, the date upon which c l a i m a n t ' s 
employment was t e r m i n a t e d , t h r o u g h A p r i l 5, 1985, the date of the 
i n s u r e r ' s d e n i a l . I n d e c i d i n g t h a t i n t e r i m compensation was due 
from the i n s u r e r , the Referee concluded t h a t Dr. J e f f r e y ' s n o t e , 
when viewed i n the c o n t e x t of the events s u r r o u n d i n g c l a i m a n t ' s 
t e r m i n a t i o n from employment, c o n s t i t u t e d a " c l a i m " which t r i g g e r e d 
the i n s u r e r ' s d u t y t o begin p a y i n g i n t e r i m compensation 14 days 
a f t e r c l a i m a n t l e f t work. See ORS 656.262(4); Marlene W. R i t c h i e , 
37 Van N a t t a 1088, 1094-96 (1985). I n another p o r t i o n o f h i s 
o r d e r , the Referee assessed a p e n a l t y of 25 p e r c e n t of the i n t e r i m 
compensation awarded and an a t t o r n e y fee of $250 f o r a d i s c l o s u r e 
of documents v i o l a t i o n . 

A l though the Referee d i d not e x p r e s s l y s t a t e i n h i s 
o r d e r t h a t c l a i m a n t l e f t work because of her morning s i c k n e s s , he 
appeared t o assume t h a t t h i s was the case. A f t e r our de novo 
review of the r e c o r d , we conclude t h a t c l a i m a n t ' s morning s i c k n e s s 
p l a y e d no m a t e r i a l r o l e i n her absence from work a f t e r March 6, 
1985. I n s t e a d , we conclude t h a t c l a i m a n t l e f t work because o f 
concern t h a t her unborn c h i l d might be harmed a t some p o i n t i n the 
f u t u r e t h r o u g h c l a i m a n t ' s exposure t o chemical fumes. W i t h t h i s 
f a c t u a l c l a r i f i c a t i o n i n mind, we t u r n t o a d i s c u s s i o n o f 
a p p l i c a b l e law. 

A " c l a i m " as d e f i n e d i n ORS 656.005(7) may be e i t h e r 
e x p r e s s : "a w r i t t e n r e q u e s t f o r compensation from a s u b j e c t 
worker or someone on the worker's b e h a l f ; " or i m p l i e d : "any 
compensable i n j u r y of which a s u b j e c t employer has n o t i c e or 
knowledge." "Compensation" i s d e f i n e d i n ORS 656.005(9) as " a l l 
b e n e f i t s , i n c l u d i n g m edical s e r v i c e s , p r o v i d e d f o r a compensable 
i n j u r y t o a s u b j e c t worker . . . by an i n s u r e r or s e l f - i n s u r e d 
employer pursuant t o [ c h a p t e r 6 5 6 ] . " "Compensable i n j u r y " i s 
d e f i n e d i n ORS 656.005(8)(a) as "an a c c i d e n t a l i n j u r y . . . 
a r i s i n g out of and i n the course of employment r e q u i r i n g m e d i c a l 
s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y or death." An o c c u p a t i o n a l 
disease i s c o n s i d e r e d an " i n j u r y " f o r purposes o f these 
d e f i n i t i o n s . See ORS 656.804; 656.807(5); Brown v. SAIF, 79 Or 
App 205, 208 nT27 rev den 301 Or 666 (1986)" " O c c u p a t i o n a l 
d i s e a s e " i s d e f i n e d i n ORS 656.802(1)(a) as " [ a ] n y disease or 
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i n f e c t i o n which a r i s e s out of and i n the scope of the employment, 
and t o which an employe i s not o r d i n a r i l y s u b j e c t e d or exposed 
o t h e r than d u r i n g a p e r i o d of r e g u l a r a c t u a l employment." 

From the above d e f i n i t i o n s , i t i s e v i d e n t t h a t b e f o r e a 
" c l a i m " can e x i s t , a worker must have a s s e r t e d a r i g h t t o w o r k e r s ' 
compensation b e n e f i t s or an e x i s t i n g and p o t e n t i a l l y w o r k - r e l a t e d 
i n j u r y or disease must have come t o the a t t e n t i o n of t h e 
employer. At the time t h a t c l a i m a n t l e f t work on March 6, 1985, 
the employer had no reason t o suppose t h a t c l a i m a n t had s u s t a i n e d 
any i n j u r y or disease as a r e s u l t of her employment. Claimant 
l e f t work because of her concern t h a t c o n t i n u e d exposure t o 
chemical fumes c o u l d be h a r m f u l a t some p o i n t i n the f u t u r e t o her 
unborn c h i l d , not because of morning s i c k n e s s or any o t h e r 
e x i s t i n g and p o t e n t i a l l y w o r k - r e l a t e d i n j u r y or d i s e a s e . Mere 
exposure t o p o t e n t i a l l y h a r m f u l substances a t work w i t h o u t any 
evidence of e x i s t i n g p h y s i c a l or mental harm does not c o n s t i t u t e 
an " i n j u r y " w i t h i n t he c o n t e x t of the above-quoted d e f i n i t i o n s . 
Brown v. SAIF, su p r a , 79 Or App a t 208-09. Claimant a s s e r t e d no 
e n t i t l e m e n t t o w o r k e r s ' compensation b e n e f i t s u n t i l March 25, 
1985, when she f i l e d her 801 form. Under these c i r c u m s t a n c e s , we 
conclude t h a t a " c l a i m " d i d not e x i s t p r i o r t o March 25, 1985. No 
i n t e r i m compensation was due on t h i s c l a i m because the i n s u r e r 
denied t h e c l a i m w i t h i n 14 days. See ORS 656.262(4) & ( 6 ) ; Jones 
v. Emanuel H o s p i t a l , 280 Or 147, 151 (1977). 

I n l i g h t of t h e above d i s c u s s i o n , those p o r t i o n s o f t h e 
Referee's o r d e r t h a t awarded i n t e r i m compensation, an a s s o c i a t e d 
a t t o r n e y fee and a p e n a l t y f o r the d i s c l o s u r e v i o l a t i o n computed 
from the award of i n t e r i m compensation s h a l l be r e v e r s e d . The 
a t t o r n e y f e e awarded i n c o n n e c t i o n w i t h t h e d i s c l o s u r e v i o l a t i o n 
s h a l l be a f f i r m e d . See Spivey v. SAIF, 79 Or App 568, 572 ( 1 9 8 6 ) ; 
Wilma K. A n g l i n , 39 Van N a t t a 73 (February 26, 1987). 

ORDER 

The Referee's o r d e r dated June 14, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t 
awarded i n t e r i m compensation f o r t h e p e r i o d from March 6 t h r o u g h 
A p r i l 5, 1985, an a s s o c i a t e d a t t o r n e y fee and assessed a p e n a l t y 
of 25 p e r c e n t of the i n t e r i m compensation awarded are r e v e r s e d . 
The remainder of t h e Referee's o r d e r , i n c l u d i n g t h a t p o r t i o n o f 
the o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e o f $250 
i n c o n n e c t i o n w i t h t he d i s c l o s u r e v i o l a t i o n i s s u e , i s a f f i r m e d . 

ELMER R. MASSENGILL, Claimant WCB 85-00783 
Ackerman, e t a l . , C l a i m a n t ' s A t t o r n e y s March 13, 1987 
B r i a n L. Pocock, Defense A t t o r n e y Order on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee 
H o l t a n ' s o r d e r t h a t awarded c l a i m a n t temporary t o t a l d i s a b i l i t y 
compensation from May 16, 1984 t h r o u g h the date of c l a i m 
c l o s u r e and assessed p e n a l t i e s and a t t o r n e y fees f o r 
unreasonable r e s i s t a n c e t o the payment of compensation. The 
i s s u e s are temporary d i s a b i l i t y compensation, p e n a l t i e s and 
a t t o r n e y f e e s . 

On the i s s u e of temporary d i s a b i l i t y compensation, 
the Board a f f i r m s and adopts the o r d e r of the Referee. On the 
i s s u e s of p e n a l t i e s and a t t o r n e y f e e s , we r e v e r s e . The 
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o v e r l a p p i n g c l a i m s i n t h i s case were s u f f i c i e n t l y c o n f u s i n g and 
c l a i m a n t ' s f a i l u r e t o m a i n t a i n c o n t a c t w i t h t h e employer was 
s u f f i c i e n t l y e g regious t h a t we conclude t h a t no p e n a l t y or 
a t t o r n e y fee was a p p r o p r i a t e f o r unreasonable r e s i s t a n c e t o the 
payment of compensation. See ORS 656.262(10); 656.382(1); 
H o l l i s t e r L. S t a r r , 39 Van Natta 79 (February 26, 1987). 

ORDER 

The Referee's order dated J u l y 3, 1986 i s a f f i r m e d i n 
p a r t and re v e r s e d i n p a r t . That p o r t i o n o f th e o r d e r 
c o n c e r n i n g p e n a l t i e s and accompanying a t t o r n e y fees i s 
re v e r s e d . The remainder of the Referee's order i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $650 f o r s e r v i c e s on Board 
r e v i e w , t o be p a i d by the s e l f - i n s u r e d employer. 

GENE M. CLARKE, Claimant WCB 85-14249 & 85-07940 
Malagon & Moore, Claimant's A t t o r n e y s March 16, 1987 
Gleaves, e t a l . , Defense A t t o r n e y s Order on Review 
Alan Ludwick ( S A I F ) , Defense A t t o r n e y 

Reviewed by Board Members McMurdo and Lewis. 

Claimant requests review o f Referee N i c h o l s ' o r d e r 
t h a t : (1) found t h a t h i s "new i n j u r y " c l a i m w i t h L i b e r t y 
Northwest Insurance C o r p o r a t i o n f o r a low back c o n d i t i o n was 
b a r r e d as u n t i m e l y f i l e d ; and (2) upheld the SAIF C o r p o r a t i o n ' s 
d e n i a l of h i s a g g r a v a t i o n c l a i m f o r the a f o r e m e n t i o n e d c o n d i t i o n . 
On r e v i e w , c l a i m a n t contends t h a t SAIF i s the r e s p o n s i b l e p a r t y , 
but i n any eve n t , t h a t h i s c l a i m a g a i n s t L i b e r t y s h o u l d not be 
b a r r e d . Should we conclude t h a t the c l a i m w i t h L i b e r t y i s n o t 
b a r r e d , L i b e r t y argues t h a t SAIF i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . 

F o l l o w i n g our de novo review o f th e m e d i c a l and l a y 
evidence, we are persuaded t h a t the i n c i d e n t t h a t o c c u r r e d w h i l e 
c l a i m a n t was worki n g f o r L i b e r t y ' s i n s u r e d i n d e p e n d e n t l y 
c o n t r i b u t e d t o the c a u s a t i o n of h i s d i s a b l i n g c o n d i t i o n , i . e . , t o 
a worsening o f the u n d e r l y i n g c o n d i t i o n . See Hensel Phelps 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 (1986). Thus, we agree w i t h 
t h e Referee's f i n d i n g t h a t c l a i m a n t s u f f e r e d a "new i n j u r y . " I n 
a d d i t i o n , we concur w i t h the Referee's c o n c l u s i o n t h a t c l a i m a n t ' s 
"new i n j u r y " c l a i m w i t h L i b e r t y i s b a r r e d due t o i t s 
u n t i m e l i n e s s . A c c o r d i n g l y , we a f f i r m t h e o r d e r o f th e Referee. 

ORDER 

The Referee's o r d e r dated June 25, 1986 i s a f f i r m e d . 

ROBERT S. FARR, Claimant WCB 85-03587 
P o z z i , e t a l . , Claimant's A t t o r n e y s March 16, 1987 
Robe r t s , e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

The i n s u r e r r e q u e s t s review of those p o r t i o n s o f Referee 
Galton's o r d e r t h a t : (1) awarded c l a i m a n t temporary t o t a l 
d i s a b i l i t y compensation f o r the p e r i o d o f November 23, 1983 
th r o u g h January 8, 1984; (2) c a l c u l a t e d c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y compensation based on a wage of $12.17 per hour and a 
work week of 35 hours; and (3) awarded c l a i m a n t 30 degrees f o r 20 
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p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y f o r t h e r i g h t l e g , 
i n a d d i t i o n t o the 15 degrees f o r 10 pe r c e n t awarded by the 
March 8, 1985 D e t e r m i n a t i o n Order. Claimant c r o s s - r e q u e s t s 
r e v i e w , c o n t e n d i n g t h a t the Referee f a i l e d t o award a t t o r n e y fees 
f o r c l a i m a n t ' s p r e v a i l i n g on the issu e s i n v o l v i n g temporary t o t a l 
d i s a b i l i t y compensation. The issues are e n t i t l e m e n t t o temporary 
t o t a l d i s a b i l i t y compensation, t he r a t e t h e r e o f , scheduled 
permanent p a r t i a l d i s a b i l i t y and a t t o r n e y f e e s . 

We a f f i r m the Referee's o r d e r , w i t h the f o l l o w i n g 
a d d i t i o n . Claimant's c r o s s - r e q u e s t f o r review i s w e l l - t a k e n . The 
Referee's o r d e r d i d not p r o v i d e f o r an award o f a t t o r n e y f e e s 
d e s p i t e c l a i m a n t ' s o b t a i n i n g i n c r e a s e d temporary t o t a l d i s a b i l i t y 
compensation a t h e a r i n g . Claimant was e n t i t l e d t o a t t o r n e y f e e s , 
and they s h a l l be awarded by way of t h i s o r d e r . 

ORDER 

The Referee's o r d e r dated June 2, 1986 i s a f f i r m e d as 
h e r e i n m o d i f i e d . I n a d d i t i o n t o the p r o v i s i o n s s e t f o r t h i n the 
Referee's o r d e r , c l a i m a n t ' s a t t o r n e y i s a l l o w e d a t t o r n e y fees i n 
an amount equal t o 25 p e r c e n t of the i n c r e a s e d temporary t o t a l 
d i s a b i l i t y compensation awarded a t h e a r i n g , not t o exceed $750. 
Fees s h a l l be payable out o f c l a i m a n t ' s i n c r e a s e d compensation. 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $650, 
t o be p a i d by t h e i n s u r e r . 

ALBERT HUNTLEY, Claimant WCB 85-02476, 86-00293 
Pe t e r O. Hansen, Claimant's A t t o r n e y 86-00294 
Spears, Lubersky, e t a l . , Defense A t t o r n e y s March 16, 1987 

Order on Review 
Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review of Referee Mulder's Order on 
R e c o n s i d e r a t i o n t h a t : (1) d e c l i n e d t o award a d d i t i o n a l temporary 
d i s a b i l i t y or a r e l a t e d p e n a l t y and a t t o r n e y f e e ; (2) r e f u s e d t o 
assess a p e n a l t y and a t t o r n e y fees f o r improper c l a i m s p r o c e s s i n g ; 
and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r t h e 
s e l f - i n s u r e d employer's f a i l u r e t o p r o m p t l y reimburse c l a i m a n t t h e 
co s t of h i s van. The employer c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n of the order t h a t : (1) awarded c l a i m a n t a d d i t i o n a l 
reimbursement f o r t h e purchase of a van; and (2) awarded c l a i m a n t 
p a r t time a t t e n d a n t c a r e . The issu e s are temporary d i s a b i l i t y , 
c l a i m s p r o c e s s i n g , medical s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s the order of the Referee w i t h t h e 
f o l l o w i n g m o d i f i c a t i o n . 

The i n s u r e r argues t h a t t h e i s s u e o f a t t e n d a n t care was 
not p r o p e r l y b e f o r e the Referee as c l a i m a n t had never s u b m i t t e d 
b i l l s f o r payment r e g a r d i n g these s e r v i c e s . We d i s a g r e e . 

P r i o r t o h e a r i n g , c l a i m a n t requested reimbursement f o r 
a t t e n d a n t care p r o v i d e d by h i s w i f e . The request c o n t a i n e d b o t h 
the r a t e and the number of hours f o r which c l a i m a n t sought t h e 
reimbursement. I n response t o t h a t r e q u e s t , t h e employer i s s u e d a 
d e n i a l on February 20, 1985. We conclude t h a t c l a i m a n t ' s r e q u e s t 
f o r reimbursement c o n s t i t u t e d a b i l l f o r s e r v i c e s r e n d e r e d . 
Consequently, t he is s u e was p r o p e r l y b e f o r e t h e Referee. 
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The Referee concluded t h a t c l a i m a n t was not e n t i t l e d t o 
reimbursement f o r a t t e n d a n t care on an e i g h t hour, seven-day-per-
week b a s i s . However, he concluded t h a t c l a i m a n t s h o u l d o b t a i n 
reimbursement f o r a t t e n d a n t care f o u r hours per day, f o u r days per 
week, commencing January 1, 1985. Our review o f t h e med i c a l and 
l a y evidence s u p p o r t s t h a t p o r t i o n of the Referee's o r d e r t h a t 
p e r m i t t e d the payment of h a l f - d a y a t t e n d a n t c a r e . 

However, the Referee f u r t h e r s t a t e d t h a t c l a i m a n t was 
not r e q u i r e d t o submit b i l l s f o r f u t u r e a t t e n d a n t c a r e . We modify 
t h a t p o r t i o n of the o r d e r . 

Claimant i s e n t i t l e d t o medical s e r v i c e s reasonably and 
n e c e s s a r i l y i n c u r r e d as a r e s u l t of an i n d u s t r i a l i n j u r y . ORS 
656.245(1); Wetzel v. Goodwin B r o t h e r s , 50 Or App 101 (198 1 ) . The 
i n s u r e r must pay f o r these medical s e r v i c e s w i t h i n 60 days o f 
r e c e i p t of the b i l l s . ORS 656.262(6); See B i l l y J. Eubanks, 35 
Van N a t t a 131 (1983). F u r t h e r , the i n s u r e r need not pay f o r 
s e r v i c e s t h a t are u n r e l a t e d t o the i n j u r y , unnecessary or 
i n a p p r o p r i a t e a c c o r d i n g t o accepted p r o f e s s i o n a l s t a n d a r d s . OAR 
436-10-040 (1 ) ( a ) . 

The need f o r medical care i s an on-going process which 
the i n s u r e r p r o p e r l y m o n i t o r s . I n order t o determine whether 
b i l l i n g i s reasonably r e l a t e d t o the i n j u r y and w i t h i n t h e 
g u i d e l i n e s of OAR 436-10-040, i t i s incumbent upon t he c l a i m a n t t o 
see t h a t b i l l s are s u b m i t t e d t o the i n s u r e r . Should t he i n s u r e r 
q u e s t i o n the medical s e r v i c e s , i t has 60 days t o i n v e s t i g a t e t h e 
p r o p r i e t y of the b i l l s b e f o r e i t must respond. These procedures 
p r o v i d e a check on the payment of medical s e r v i c e s and can o n l y 
o p e r a t e i f b i l l s are s u b m i t t e d t h a t the i n s u r e r can examine. The 
submission of these b i l l s i s a p r e r e q u i s i t e t o reimbursement. 

Here, the medical evidence c l e a r l y s u p p o r t s c l a i m a n t ' s 
r e q u e s t f o r a t t e n d a n t medical c a r e . However, Dr. Ward, upon whom 
the Referee r e l i e s , s t a t e d t h a t such care would be on a p e r i o d i c 
and u n p r e d i c t a b l e b a s i s . Based on t h i s s t a t e m e n t , i t i s 
reasonable t o assume t h a t t h e amount of care r e q u i r e d w i l l v a r y 
depending on c l a i m a n t ' s c o n d i t i o n . T h e r e f o r e , c l a i m a n t i s 
r e q u i r e d t o p r o v i d e the employer b i l l s f o r t h e a t t e n d a n t care he 
a c t u a l l y uses a t r e g u l a r i n t e r v a l s . 

ORDER 

The Referee's Order on R e c o n s i d e r a t i o n dated May 2, 
1986, as m o d i f i e d , i s a f f i r m e d . 

ROBERT T. TRAVER, Claimant WCB 85-04025 & 85-05292 
Pa r k e r , e t a l . , C l a imant's A t t o r n e y s March 16, 1987 
Schwabe, e t a l . , Defense A t t o r n e y s Order on Review 
D a v i s , B o s t w i c k , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Lewis and McMurdo. 

EBI Companies r e q u e s t s review of Referee Leahy's or d e r 
t h a t s e t aside i t s d e n i a l of r e s p o n s i b i l i t y r e l a t i n g t o c l a i m a n t ' s 
low back c o n d i t i o n and i t s d e n i a l of c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y r e l a t i n g t o c l a i m a n t ' s upper back and b i l a t e r a l 
s h o u l d e r c o n d i t i o n s . The issu e s are c o m p e n s a b i l i t y o f c l a i m a n t ' s 
upper back and b i l a t e r a l s houlder c o n d i t i o n s and r e s p o n s i b i l i t y 
f o r a l l t h r e e of c l a i m a n t ' s c o n d i t i o n s . 
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The Board a f f i r m s t h a t p o r t i o n of the Referee's o r d e r 
t h a t found c l a i m a n t ' s upper back and b i l a t e r a l s h o u l d e r c o n d i t i o n s 
compensable and assigned r e s p o n s i b i l i t y f o r those c o n d i t i o n s t o 
EBI. 

We r e v e r s e t h a t p o r t i o n of the Referee's o r d e r t h a t a l s o 
found EBI r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . 
Claimant's low back c o n d i t i o n i s s e p a r a b l e from h i s upper back and 
s h o u l d e r c o n d i t i o n s and the evidence, a t b e s t , i s i n e q u i p o i s e on 
the q u e s t i o n of whether c l a i m a n t ' s u n d e r l y i n g low back c o n d i t i o n 
was worsened by h i s employment f o r the second employer. We accept 
c l a i m a n t ' s statement t h a t he c o n t i n u e d t o e x p e r i e n c e low back p a i n 
a f t e r he was r e l e a s e d t o r e t u r n t o work from h i s f i r s t i n j u r y . 
Under these c i r c u m s t a n c e s , r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back 
c o n d i t i o n remains w i t h the f i r s t employer and i t s i n s u r e r , U n i t e d 
Employers Insurance Company. See Hensel Phelps C o n s t r u c t i o n v. 
M i r i c h , 81 Or App 290, 294 (1986);~Eva L. (Doner) S t a l e y , 38~Van 
Na t t a 1280, 1281 (1986). 

ORDER 

The Referee's o r d e r dated May 30, 1986, as supplemented 
and r e p u b l i s h e d by the o r d e r .dated June 17, 1986, and by t h e o r d e r 
dated J u l y 1, 1986, i s r e v e r s e d i n p a r t . That p o r t i o n of t h e 
o r d e r t h a t assigned r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back 
c o n d i t i o n t o EBI Companies i s r e v e r s e d . U n i t e d Employers 
Insurance Company s h a l l be r e s p o n s i b l e f o r t h i s c o n d i t i o n . The 
remainder of the Referee's order i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded $600 f o r s e r v i c e s on Board review on the c o m p e n s a b i l i t y 
i s s u e , t o be p a i d by EBI Companies. _ _ 

FREDRICK J. CRANE, Claimant WCB 85-05988, 85-11942, 
Noreen K. S a l t v e i t , Claimant's A t t o r n e y 85-10513 & 85-11941 
Mark B r o n s t e i n ( S A I F ) , Defense A t t o r n e y March 17, 1987 
Rankin, VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Lewis and McMurdo. 

Argonaut Insurance Company r e q u e s t s r e v i e w o f t h a t 
p o r t i o n of Referee Tenenbaum's order t h a t s e t a s i d e i t s d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n and u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l of r e s p o n s i b i l i t y f o r t h e a f o r e m e n t i o n e d 
c o n d i t i o n . I n the a l t e r n a t i v e , Argonaut seeks remand f o r t h e 
t a k i n g of a d d i t i o n a l evidence. On c r o s s - a p p e a l , c l a i m a n t r e q u e s t s 
review of t h a t p o r t i o n of the order t h a t d e c l i n e d t o award an 
a t t o r n e y f e e . 

Hearing was h e l d on A p r i l 28, 1986. F o l l o w i n g t h e 
h e a r i n g , Argonaut was found r e s p o n s i b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n . At t h e time of h e a r i n g , c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y and was undergoing c o n s e r v a t i v e t r e a t m e n t f o r h i s low 
back c o n d i t i o n . A CT scan had been performed p r i o r t o h e a r i n g 
r e v e a l i n g a l a r g e d i s c bulge a t t h e L5-S1. Dr. Hoppert, t h e 
t r e a t i n g p h y s i c i a n , diagnosed lumbar syndrome secondary t o d i s c 
b u l g i n g a t the L5-S1 l e v e l . 

Subsequent t o h e a r i n g , c l a i m a n t had i n c r e a s e d p a i n i n 
h i s low back r a d i a t i n g down bo t h l e g s . As a r e s u l t , he had 
underwent a myelogram t h a t demonstrated an a n t e r i o r compression 
d e f e c t upon t h e centrum o f t h e t h e c a l sac a t t h e L5-S1 l e v e l . The 
d i s c o v e r y of the nerve r o o t compression r e s u l t e d i n Dr. Hoppert 
a l t e r i n g h i s p r i o r o p i n i o n s and recommending s u r g e r y . 
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I n l i g h t of t h i s a d d i t i o n a l i n f o r m a t i o n and request f o r 
s u r g e r y , Argonaut r e q u e s t s remand f o r the t a k i n g o f a d d i t i o n a l 
evidence r e g a r d i n g r e s p o n s i b i l i t y . A f t e r de novo r e v i e w , we agree 
t h a t remand i s w a r r a n t e d . 

We may remand t o the Referee sh o u l d we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). To m e r i t remand i t 
must be c l e a r l y shown t h a t m a t e r i a l evidence was no t o b t a i n a b l e 
w i t h due d i l i g e n c e b e f o r e the h e a r i n g . Kienow's Food Stores v. 
L y s t e r , 79 Or App 416 (19 8 6 ) ; D e l f i n a P. Lopez, 37 Van Natta 164 
(1985 ) . F u r t h e r , newly d i s c o v e r e d evidence which e x p l a i n s or 
c l a r i f i e s a d i a g n o s i s i s s u f f i c i e n t t o su p p o r t remand o f the case 
where t h a t evidence was u n a v a i l a b l e a t the f i r s t h e a r i n g . Thomas 
C. West, 38 Van Natt a 855 (1986). 

Here, c l a i m a n t had not r e c e i v e d a f u l l e x p l a n a t i o n o f 
h i s back c o n d i t i o n and r a d i c u l a r l e g p a i n p r i o r t o th e h e a r i n g . 
The a d d i t i o n a l June 1986 t e s t s p r o v i d e d a more complete 
e x p l a n a t i o n of c l a i m a n t ' s c o n d i t i o n , r e v e a l i n g nerve r o o t 
compression. The importance o f those t e s t s and the new 
i n f o r m a t i o n p r o v i d e d i s r e f l e c t e d i n Dr. Hoppert's r e q u e s t f o r 
s u r g e r y . The new d i a g n o s t i c i n f o r m a t i o n was not a v a i l a b l e u n t i l 
a f t e r the myleogram and-, t h e r e f o r e , c o u l d not have been o b t a i n e d 
w i t h due d i l i g e n c e p r i o r t o h e a r i n g . A c c o r d i n g l y , t h i s m a t t e r i s 
remanded f o r the t a k i n g o f a d d i t i o n a l evidence i n l i g h t o f the 
newly d i s c o v e r e d i n f o r m a t i o n r e g a r d i n g c l a i m a n t ' s low back 
c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated May 21, 1986 i s vacated and 
t h i s m a t t e r i s remanded t o Referee Tenenbaum f o r f u r t h e r 
p roceedings c o n s i s t e n t w i t h t h i s o r d e r . 

EMMETT P. CURTIS, Claimant WCB 86-03321 
Olson Law F i r m , Claimant's A t t o r n e y March 17, 1987 
Schwabe, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s review o f t h a t 
p o r t i o n of Referee Seymour's or d e r t h a t awarded c l a i m a n t a $500 
a t t o r n e y fee f o r h i s defense a g a i n s t t h e employer's c r o s s - r e q u e s t 
f o r h e a r i n g . The i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

Claimant s u s t a i n e d a compensable shoul d e r i n j u r y i n May 
1985. The c l a i m was u l t i m a t e l y c l o s e d by a February 10, 1986 
D e t e r m i n a t i o n Order t h a t awarded, i n t e r a l i a , 20 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e l e f t s h o u l d e r . 
Claimant requested a h e a r i n g , a s s e r t i n g e n t i t l e m e n t t o a g r e a t e r 
award of permanent d i s a b i l i t y . The employer f i l e d a c r o s s - r e q u e s t 
f o r h e a r i n g , seeking a r e d u c t i o n i n b o t h t h e permanent p a r t i a l and 
temporary t o t a l d i s a b i l i t y awards made by th e D e t e r m i n a t i o n 
Order. The Referee reduced c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
award, but a f f i r m e d the award o f permanent p a r t i a l d i s a b i l i t y . 
The Referee then awarded c l a i m a n t a $500 a t t o r n e y f e e f o r 
d e f e n d i n g a g a i n s t the employer's c r o s s - r e q u e s t on the i s s u e o f 
permanent p a r t i a l d i s a b i l i t y . The Referee c i t e d T r a v i s v . L i b e r t y 
Mutual I n s u r a n c e , 79 Or App 126 (19 8 6 ) , as a u t h o r i t y f o r t h e 
a t t o r n e y f e e . 

-123-



The employer a s s e r t s t h a t T r a v i s i s d i s t i n g u i s h a b l e from 
the p r e s e n t case, i n t h a t w h i l e T r a v i s i n v o l v e d a c r o s s - a p p e a l t o 
the Board, t h i s case i n v o l v e s a c r o s s - a p p e a l t o the Hearings 
D i v i s i o n . We do not f i n d t h e d i s t i n c t i o n m e a n i n g f u l , f o r OAR 
438-47-075, t h e a d m i n i s t r a t i v e r u l e g o v e r n i n g c r o s s - a p p e a l 
a t t o r n e y f e e s , a p p l i e s t o a l l cross appeals. See Steven J. S n e l l 
39 Van N a t t a 115 (March 12, 1987); A l l e n Fanno, 38 Van N a t t a 1368 
( 1 9 8 6 ) . 

The employer next a s s e r t s t h a t T r a v i s i s d i s t i n g u i s h a b l e 
i n t h a t i n T r a v i s , the employer d i d not p r e v a i l i n r e d u c i n g t h e 
b e n e f i t s awarded by the D e t e r m i n a t i o n Order. I n t h e p r e s e n t case, 
the employer succeeded i n i t s e f f o r t s t o reduce c l a i m a n t ' s 
temporary t o t a l d i s a b i l i t y award. Again, however, we do not f i n d 
t h e d i s t i n c t i o n m e a n i n g f u l . The i s s u e here i s whether an a t t o r n e y 
f e e was awardable on the i s s u e of permanent p a r t i a l d i s a b i l i t y . 
The employer d i d not succeed i n r e d u c i n g t h a t award; i t succeeded 
i n o b t a i n i n g a r e d u c t i o n of a c o l l a t e r a l award. 

F i n a l l y , t he employer argues t h a t OAR 438-47-075 
c o n t r o l s , d e s p i t e t h e c o u r t ' s T r a v i s h o l d i n g . The a d m i n i s t r a t i v e 
r u l e p r o v i d e s : 

" I n t he event of a-cross-appeal by e i t h e r 
p a r t y , 47-000 t o 47-095 s h a l l be a p p l i e d as 
i f no c ross appeal was t a k e n , unless t h e 
p a r t y i n i t i a t i n g t he appeal withdraws h i s 
appeal and the cross a p p e l l a n t proceeds; i n 
which case t h e cross a p p e l l a n t s h a l l be 
c o n s i d e r e d the i n i t i a t i n g p a r t y . " 

Because c l a i m a n t d i d not w i t h d r a w h i s appeal o f t h e 
permanent p a r t i a l d i s a b i l i t y i s s u e , the employer argues t h a t t h e 
a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e p r e c l u d e s the a t t o r n e y f e e 
awarded by the Referee. The employer r e l i e s , i n p a r t , on R i c h a r d 
M. Deskins, 38 Van N a t t a 494, on r e c o n s i d e r a t i o n , 38 Van N a t t a 825 
( 1 9 8 6 ) . Claimant responds t h a t Deskins i s c o n t r a r y t o the " c l e a r 
mandate" o f T r a v i s , supra, and t h a t the Board i s not bound t o 
f o l l o w i t s own a d m i n i s t r a t i v e r u l e s . 

We agree w i t h t h e employer. The c o u r t i n T r a v i s 
concluded t h a t an i n s u r e r ' s c r oss appeal on the i s s u e of e x t e n t o f 
permanent d i s a b i l i t y c o n s t i t u t e d a r e q u e s t " i n i t i a t e d by an 
employer or i n s u r e r . " I t h e l d , t h e r e f o r e , t h a t a s u c c e s s f u l 
defense a g a i n s t such a r e q u e s t e n t i t l e d t he c l a i m a n t t o an 
a t t o r n e y f e e p u r s u a n t t o ORS 656.382(2). As we s u b s e q u e n t l y n o t e d 
i n Deskins, s u p r a , however, t h e T r a v i s c o u r t d i d not d i s c u s s OAR 
438-47-075 i n r e a c h i n g i t s d e c i s i o n . F i n d i n g i n Deskins t h a t we 
are bound t o f o l l o w the d i c t a t e s o f our own r u l e , see Wattenbarger 
v. Boise Cascade Corp., 301 Or 12 ( 1 9 8 6 ) , we denied t h e c l a i m a n t ' s 
r e q u e s t f o r an a t t o r n e y f e e . Deskins, 38 Van Natta a t 826. 
Deskins i s s i m i l a r t o the p r e s e n t case. 

We remain of t h e b e l i e f t h a t we are bound by our own 
a d m i n i s t r a t i v e r u l e s . U n t i l we are i n s t r u c t e d o t h e r w i s e by 
s u p e r i o r a u t h o r i t y , we w i l l f o l l o w them. The Referee's a t t o r n e y 
fee award s h a l l be r e v e r s e d . 

ORDER 

The Referee's o r d e r dated June 26, 1986 i s r e v e r s e d i n 
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p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r 
t h a t awarded c l a i m a n t a $500 a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t 
the s e l f - i n s u r e d employer's c r o s s - r e q u e s t f o r h e a r i n g i s 
re v e r s e d . The remainder of the Referee's o r d e r i s a f f i r m e d . 

JERRY L. JARVIS, Claimant WCB 85-14849 k 85-12492 
V i c k & A s s o c i a t e s , Claimant's A t t o r n e y s March 17, 1987 
Judy L. Johnson ( S A I F ) , Defense A t t o r n e y Order on Review 
D a v i s , B o s t w i c k , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members McMurdo and F e r r i s . 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Mulder's o r d e r t h a t upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n on b e h a l f of one employer and 
upheld another d e n i a l of the same c o n d i t i o n by the SAIF 
C o r p o r a t i o n on b e h a l f o f a subsequent employer. I n a d d i t i o n , 
c l a i m a n t has s u b m i t t e d a motion f o r r e l i e f from d e f a u l t i n t h a t 
h i s i n i t i a l b r i e f on Board review was not t i m e l y f i l e d . The 
iss u e s are whether the Board w i l l c o n s i d e r c l a i m a n t ' s b r i e f i n 
r e v i e w i n g t h i s case, c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

The Board concludes t h a t waiver o f the b r i e f i n g 
d e a d l i n e s i n t h i s case i s necessary t o a v o i d undue h a r d s h i p and 
pr e v e n t m a n i f e s t i n j u s t i c e . OAR 438-11-025. Consequently, t h e 
Board has c o n s i d e r e d c l a i m a n t ' s b r i e f on Board r e v i e w . On the 
m e r i t s , t h e Board a f f i r m s and adopts the ord e r o f t h e Referee. 

ORDER 

The Referee's o r d e r dated J u l y 9, 1986 i s a f f i r m e d . 

CLAY B. SHEPPERD, Claimant WCB 85-09838 
Q u i n t i n B. E s t e l l , Claimant's A t t o r n e y March 17, 1987 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Q u i l l i n a n ' s o r d e r t h a t : (1) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m r e l a t i n g t o t h e t h o r a c i c and 
lumbar r e g i o n s of h i s s p i n e , (2) upheld SAIF's d e n i a l o f med i c a l 
s e r v i c e s ; and (3) r e j e c t e d c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and 
a t t o r n e y fees f o r a d i s c l o s u r e v i o l a t i o n . The i s s u e s a re 
a g g r a v a t i o n , medical s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s t h e Referee on the is s u e s o f 
a g g r a v a t i o n , medical s e r v i c e s and p e n a l t i e s . On t h e i s s u e o f 
a t t o r n e y f e e s , we r e v e r s e . Although t h e r e was no compensation due 
from which t o c a l c u l a t e a p e n a l t y , c l a i m a n t ' s a t t o r n e y i s 
non e t h e l e s s e n t i t l e d t o an a t t o r n e y f e e f o r e s t a b l i s h i n g t h e 
d i s c l o s u r e v i o l a t i o n . See Hutchinson v. L o u i s i a n a - P a c i f i c Corp., 
81 Or App 162, 164 (1 9 8 6 ) ; Spivey v. SAIF, 79 Or App 568, 572 
(198 6 ) ; Wilma K. A n g l i n , 39 Van Natt a 73 (WCB Case No. 86-00598; 
February 26, 1987). But see M i l l e r v. SAIF, 78 Or App 158, 161-62 
(1 9 8 6 ) . We conclude t h a t an a t t o r n e y f e e of $100 i s a p p r o p r i a t e 
under t he circu m s t a n c e s of t h i s case. 

ORDER 

The Referee's Order on R e c o n s i d e r a t i o n dated May 23, 
1986 i s re v e r s e d i n p a r t . That p o r t i o n o f the o r d e r t h a t r e j e c t e d 

-125-



c l a i m a n t ' s r e q u e s t f o r a t t o r n e y fees f o r t he d i s c l o s u r e v i o l a t i o n 
i s r e v e r s e d . Claimant's a t t o r n e y i s awarded an a t t o r n e y f e e o f 
$100, t o be p a i d by the SAIF C o r p o r a t i o n . The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . 

BETTY J. WILSON, Claimant WCB 83-09241 
Ni c k Chaivoe, Claimant's A t t o r n e y March 17, 1987 
Schwabe, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Leahy's o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n Order which i n c r e a s e d 
c l a i m a n t ' s award of unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
h i s low back t o 30 p e r c e n t (96 d e g r e e s ) . I n i t s b r i e f on r e v i e w , 
the employer argues t h a t c l a i m a n t ' s award sh o u l d be reduced. The 
i s s u e i s e x t e n t of d i s a b i l i t y . 

Claimant compensably s t r a i n e d her low back i n May 1983 
when she pushed a l a r g e r o l l o f paper o f f a t r a i l e r . She was 
t r e a t e d p r i m a r i l y by Dr. Apple, a c h i r o p r a c t o r , and t h e c l a i m was 
cl o s e d by D e t e r m i n a t i o n Order i n September 1983 w i t h a f i v e 
p e r c e n t unscheduled award. 

W i t h i n two months of c l a i m c l o s u r e , c l a i m a n t r e t u r n e d t o 
Dr. Apple c o m p l a i n i n g o f i n c r e a s e d p a i n . The c l a i m was reopened. 
Claimant underwent a number of d i a g n o s t i c procedures i n c l u d i n g an 
EMG and bone scan which were n e g a t i v e . She a l s o r e c e i v e d 
t r e a t m e n t a t a p a i n c e n t e r and v o c a t i o n a l a s s i s t a n c e . V o c a t i o n a l 
a s s i s t a n c e was t e r m i n a t e d i n March 1984 f o r f a i l u r e t o c o o p e r a t e . 
Claimant was d e c l a r e d m e d i c a l l y s t a t i o n a r y by Dr. Apple and he and 
a number of c o n s u l t i n g d o c t o r s i n d i c a t e d t h a t she sh o u l d a v o i d 
heavy l i f t i n g . The c l a i m was r e c l o s e d i n September 1984 w i t h a 25 
pe r c e n t unscheduled award i n a d d i t i o n t o t h e f i v e p e r c e n t 
p r e v i o u s l y awarded. Claimant r e t u r n e d t o m o d i f i e d work f o r t h e 
employer i n October 1984 and i n February 1985, r e t u r n e d f u l l t i m e 
t o t h e work she was p e r f o r m i n g a t the time o f her o r i g i n a l i n j u r y . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r her low back, we c o n s i d e r her p h y s i c a l 
impairment as r e f l e c t e d i n the medical r e c o r d and t h e t e s t i m o n y a t 
t h e h e a r i n g and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s 
s e t f o r t h i n OAR 436-30-380 e t seq. We a p p l y these r u l e s as 
g u i d e l i n e s , n o t as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l 
v. Argonaut Insurance Co., 296 Or 505, 510 ( 1 9 8 4 ) ; Howerton v. 
SAIF, 70 Or App 99, 102 (198 4 ) . 

Claimant was 40 years o l d a t t h e ti m e o f th e h e a r i n g . 
A c c o r d i n g t o one p s y c h o l o g i c a l r e p o r t i n the f i l e , c l a i m a n t has an 
I.Q. o f 74, which would p l a c e her i n the b o r d e r l i n e r e t a r d e d 
c a t e g o r y . Elsewhere i n the f i l e , a v o c a t i o n a l r e p o r t s t a t e s t h a t 
c l a i m a n t graduated from h i g h s c h o o l w i t h a 2.0 G.P.A. Claimant 
has a l s o r e c e i v e d t r a i n i n g as a keypunch o p e r a t o r . A f t e r our de 
novo re v i e w o f t h e r e c o r d , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y , we f i n d 
t h a t her l e v e l of i n t e l l i g e n c e i s a t l e a s t i n the d u l l normal 
range and i s p r o b a b l y i n the normal range. Claimant's work 
h i s t o r y i n c l u d e s an u n s p e c i f i e d j o b i n a h o s p i t a l and v a r i o u s j o b s 
i n t h e employer's paper m i l l . 

F o l l o w i n g our de novo review o f t h e med i c a l and l a y 
evid e n c e , we conclude t h a t c l a i m a n t ' s low back impairment i s i n 
the m i n i m a l range. E x e r c i s i n g our independent judgment i n l i g h t 
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of c l a i m a n t ' s l e v e l o f impairment and the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s , we conclude t h a t an award o f 48 degrees f o r 15 
pe r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y a d e q u a t e l y and 
a p p r o p r i a t e l y compensates c l a i m a n t f o r the permanent l o s s o f 
e a r n i n g c a p a c i t y due t o her i n d u s t r i a l i n j u r y . 

ORDER 

The Referee's order dated A p r i l 3, 1986 i s r e v e r s e d i n 
p a r t . That p o r t i o n o f the order t h a t a f f i r m e d t h e award by 
D e t e r m i n a t i o n Order dated September 6, 1984 of 25 p e r c e n t (80 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o 
the f i v e p e r c e n t (16 degrees) p r e v i o u s l y awarded by the 
D e t e r m i n a t i o n Order dated September 19, 1983 i s r e v e r s e d . 
Claimant i s awarded 10 p e r c e n t (32 d e g r e e s ) , i n l i e u o f the 25 
p e r c e n t g r a n t e d by the 1984 D e t e r m i n a t i o n Order, f o r a t o t a l award 
t o date of 15 p e r c e n t (48 d e g r e e s ) . The remainder o f t h e 
Referee's o r d e r i s a f f i r m e d . 

MARNELL F. BINKLEY, Claimant WCB 86-04429 
David Force, Claimant's A t t o r n e y March 19, 1987 
Spears, Lubersky, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t 
p o r t i o n of Referee Brown's or d e r t h a t s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r h i s low back. The 
is s u e s are c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

Claimant o r i g i n a l l y i n j u r e d h i s low back i n August 1977 
i n t h e course of h i s employment w i t h P a c i f i c Motor T r u c k i n g 
Company (PMT) when he helped unload a t r u c k c o n t a i n i n g heavy r o l l s 
of c a r p e t i n g . Claimant was t r e a t e d p r i m a r i l y by Dr. Serbu, a 
neurosurgeon, and complained of low back and l e f t l e g p a i n . A l l 
t r e a t m e n t was c o n s e r v a t i v e . Dr. Serbu r e l e a s e d c l a i m a n t t o h i s 
r e g u l a r work a t PMT i n March 1978. The c l a i m was e v e n t u a l l y 
c l o s e d by D e t e r m i n a t i o n Order i n October 1978 w i t h no award of 
permanent p a r t i a l d i s a b i l i t y . Except d u r i n g p e r i o d i c l a y - o f f s 
when he worked b r i e f l y f o r s e v e r a l o t h e r t r u c k i n g companies, 
c l a i m a n t c o n t i n u e d t o work f o r PMT u n t i l September 1981, when he 
was aga i n l a i d o f f . I n October 1981, c l a i m a n t began w o r k i n g f o r 
another t r u c k i n g company, T.J. T r a n s p o r t . 

I n February 1982, c l a i m a n t v i s i t e d h i s f a m i l y 
p r a c t i t i o n e r , Dr. F l e t c h a l l , w i t h c o m p l a i n t s o f acute low back 
p a i n and numbness i n h i s r i g h t l e g . Dr. F l e t c h a l l took x-rays of 
c l a i m a n t ' s low back and compared them t o x-rays taken a t t h e ti m e 
of c l a i m a n t ' s 1977 i n j u r y . He i n t e r p r e t e d t h e x-rays as showing 
marked n a r r o w i n g of the L5-S1 d i s c space s i n c e 1977 and t h o u g h t 
t h a t t h e d i s c a t t h a t l e v e l was d e g e n e r a t i n g . He a t t r i b u t e d t h i s 
d e g e n e r a t i o n t o "the j a r and c h a t t e r " o f t r u c k d r i v i n g . A f t e r 
r e c e i v i n g a copy o f Dr. F l e t c h a l l ' s r e p o r t , PMT i s s u e d d e n i a l s o f 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . Claimant r e q u e s t e d h e a r i n g s on 
the d e n i a l s , but f i l e d no cl a i m s a g a i n s t any o f h i s o t h e r 
employers. Claimant c o n t i n u e d w o r k i n g f o r T.J. T r a n s p o r t u n t i l 
August 1982. 

PMT's d e n i a l s came t o h e a r i n g b e f o r e Referee N i c h o l s on 
January 7, 1983. I n an Opinion and Order i s s u e d l a t e r t h e same 
month, Referee N i c h o l s upheld PMT's r e s p o n s i b i l i t y d e n i a l on t h e 
ground t h a t c l a i m a n t had s u s t a i n e d a "new i n j u r y " a f t e r l e a v i n g 
PMT i n September 1981. Referee N i c h o l s ' d e c i s i o n was a f f i r m e d by 
the Board and the Court of Appeals and t h e Supreme Court denied 
r e v i e w . -127-



Soon a f t e r Referee N i c h o l s i s s u e d her o r d e r , c l a i m a n t 
f i l e d a c l a i m a g a i n s t T.J. T r a n s p o r t . T.J. T r a n s p o r t d i d n o t 
respond t o the c l a i m w i t h i n 60 days and c l a i m a n t r e q u e s t e d a 
h e a r i n g . I n March 1984, c l a i m a n t and T.J. T r a n s p o r t e n t e r e d i n t o 
an s t i p u l a t i o n whereby T.J. T r a n s p o r t agreed t o pay overdue 
i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s . A c c o r d i n g t o a 
s t a t e m e n t i n the s t i p u l a t i o n , which we accept as f a c t u a l , c l a i m a n t 
r e t u r n e d t o work as a t r u c k d r i v e r on August 30, 1983 and 
c o n t i n u e d t o work p e r i o d i c a l l y t h r o u g h the date o f the s t i p u l a t i o n 
f o r one or more unnamed employers. 

On May 7, 1984, c l a i m a n t r e t u r n e d t o work f o r PMT and 
worked u n t i l October 18, 1985. I n November 1985, c l a i m a n t v i s i t e d 
Dr. Davis, an o r t h o p e d i c surgeon, on r e f e r r a l from Dr. F l e t c h a l l . 
Claimant complained o f ongoing low back and l e f t l e g p a i n and 
o c c a s i o n a l r i g h t l e g p a i n . Dr. Davis o r d e r e d a CT scan t o r u l e 
out the p o s s i b i l i t y of a r u p t u r e d d i s c . The CT scan showed no 
evidence of a d i s c p r o t r u s i o n or s p i n a l s t e n o s i s . I n December 
1985, a f t e r r e v i e w i n g the CT scan, Dr. Davis diagnosed c l a i m a n t ' s 
c o n d i t i o n as " i r r i t a b l e low back syndrome" and s t a t e d : 

" I t i s my o p i n i o n t h a t [ c l a i m a n t ] has had a 
s i g n i f i c a n t i n j u r y t o h i s back i n 1977, t h a t 
h i s c o n t i n u i n g work as a l o n g - h a u l t r u c k 
d r i v e r has added s t r e s s t o h i s back, and 
caused him t o r e c u r r e n t l y have p a i n and 
d i s a b i l i t y . He p r e s e n t s h i m s e l f w i t h one of 
h i s p a i n f u l episodes a t t h i s t i m e . " 

Dr. Davis went on t o recommend t h a t c l a i m a n t p a r t i c i p a t e i n a 
"back r e h a b i l i t a t i o n program" and suggested t h e I n j u r e d Workers' 
Program a t Sacred Heart H o s p i t a l i n Eugene. 

Claimant was examined by another o r t h o p e d i c surgeon, 
Dr. Baker, on February 4, 1986. I n a r e p o r t of t h e same d a t e , 
Dr. Baker s t a t e d : 

" I am i n complete agreement w i t h Dr. D a vis' 
e v a l u a t i o n on t h i s gentleman. I n my 
o p i n i o n , h i s o r i g i n a l i n j u r y i n 1977 was a 
s i g n i f i c a n t i n j u r y t o h i s back. Continued 
wear and t e a r has progressed and i s 
aggravated by h i s c o n t i n u i n g work as a 
l o n g - h a u l t r u c k d r i v e r . P r e s e n t l y he i s 
having one of h i s p a i n f u l episodes which 
n e c e s s i t a t e s h i s being o f f work." 

Dr. Baker c o n c u r r e d i n Dr. Davis' recommendation o f a "back 
r e h a b i l i t a t i o n program." At the end of h i s r e p o r t , Dr. Baker 
summarized h i s p r e v i o u s remarks by s t a t i n g : " I n my o p i n i o n , 
[ c l a i m a n t ' s ] p r e s e n t c o n d i t i o n i s a c o n t i n u a t i o n o f the p r e v i o u s 
problem b e g i n n i n g i n August 1977." 

I n March 1986, counsel f o r T.J. T r a n s p o r t w r o t e a l e t t e r 
t o Dr. Davis which s t a t e d i n p e r t i n e n t p a r t : 

"As you r e c a l l , we d i s c u s s e d your e v a l u a t i o n 
of [ c l a i m a n t ] on January 3 1 , 1986 [ s i c ] . 
Based on our c o n v e r s a t i o n , i t i s my 
u n d e r s t a n d i n g t h a t [ c l a i m a n t ' s ] most r e c e n t 
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employment a c t i v i t i e s a t P a c i f i c Motor 
T r u c k i n g Company c o n t r i b u t e d i n major p a r t 
t o a worsening i n h i s p r e e x i s t i n g lower back 
c o n d i t i o n . 

" I f t h e above i s c o n s i s t e n t w i t h your 
u n d e r s t a n d i n g , please s i g n and date t h i s 
l e t t e r i n the space p r o v i d e d below. . . ." 

Dr. Davis signed the l e t t e r and dated i t March 21, 1986. 

Claimant f i l e d an 801 form w i t h PMT on February 13, 1986 
and PMT i s s u e d a d e n i a l l a t e r the same month. Claimant r e q u e s t e d 
a h e a r i n g on t h i s d e n i a l which was c o n s o l i d a t e d w i t h the r e q u e s t 
on the T.J. T r a n s p o r t d e n i a l . The d e n i a l s came t o h e a r i n g b e f o r e 
Referee Brown on June 4, 1986. At the b e g i n n i n g o f t h e h e a r i n g , 
c l a i m a n t ' s a t t o r n e y announced t h a t the c l a i m a g a i n s t T.J. 
T r a n s p o r t had been s e t t l e d and t h a t c l a i m a n t was w i t h d r a w i n g the 
r e q u e s t f o r h e a r i n g r e l a t i n g t o t h a t employer. 

Claimant was the o n l y w i t n e s s a t the h e a r i n g . He 
t e s t i f i e d t h a t a f t e r r e t u r n i n g t o work f o r PMT i n May 1984, h i s 
low back and l e g p a i n g r a d u a l l y i n c r e a s e d u n t i l October 1985, when 
he c o u l d no l o n g e r t o l e r a t e i t . Claimant a t t r i b u t e d h i s i n c r e a s e d 
p a i n t o the c o n t i n u a l "bouncing" a s s o c i a t e d w i t h h i s work as a 
t r u c k d r i v e r . He d i d not t h i n k t h a t he c o u l d ever r e t u r n t o t r u c k 
d r i v i n g . Claimant denied w o r k i n g d u r i n g the year p r i o r t o 
r e t u r n i n g t o PMT i n May 1984, a statement c o n t r a d i c t e d by the 
March 1984 s t i p u l a t i o n between c l a i m a n t and T.J. T r u c k i n g . 

I n h i s o p i n i o n , the Referee c o r r e c t l y i n d i c a t e d t h a t i n 
o r d e r t o e s t a b l i s h a compensable c l a i m a g a i n s t PMT, c l a i m a n t had 
the burden of p r o v i n g that, h i s work a c t i v i t y f o r PMT a f t e r May 7, 
1984 was the major c o n t r i b u t i n g cause of a p a t h o l o g i c a l worsening 
of h i s p r e e x i s t i n g low back c o n d i t i o n . See W e l l e r v. Union 
Carbide Corp., 288 Or 27, 35 ( 1 9 7 9 ) ; D e t h l e f s v. Hyster Co., 295 
Or 298, 309-10 (1983). The Referee then acknowledged t h a t t h e 
i s s u e p r e s e n t e d was p r i m a r i l y a medical q u e s t i o n and t h a t t h e 
medical evidence i n the r e c o r d d i d not p r e p o n d e r a t e i n f a v o r of 
c o m p e n s a b i l i t y . He nonetheless concluded t h a t the " c o l l a t e r a l 
e vidence" t i p p e d the s c a l e i n c l a i m a n t ' s f a v o r and thus s e t a s i d e 
PMT's d e n i a l . 

We d i s a g r e e w i t h the Referee's c o n c l u s i o n . The r e p o r t s 
of Dr. Davis and Dr. Baker p r o v i d e l i t t l e or no b a s i s f o r t h e 
c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n p a t h o l o g i c a l l y worsened a f t e r 
May 7, 1984. Although Dr. Davis s i g n e d a l e t t e r composed by 
counsel f o r T.J. T r a n s p o r t s t a t i n g t h a t c l a i m a n t ' s p r e e x i s t i n g 
back c o n d i t i o n had been "worsened" by c l a i m a n t ' s most r e c e n t work 
a c t i v i t i e s w i t h PMT, the document does not d e f i n e what k i n d of a 
worsening was contemplated and Dr. Davis' e a r l i e r r e p o r t i n d i c a t e s 
t h a t o n l y a symptomatic worsening had o c c u r r e d . As f o r c l a i m a n t ' s 
t e s t i m o n y , we conclude t h a t i t i s more c o n s i s t e n t w i t h a 
symptomatic worsening than a p a t h o l o g i c a l one. We c o n c l u d e , 
t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable 
o c c u p a t i o n a l d i s e a s e . 

ORDER 

. The Referee's order dated J u l y 29, 1986 i s r e v e r s e d i n 
p a r t . Those p o r t i o n s of the o r d e r t h a t s e t a s i d e the s e l f - i n s u r e d 
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employer's d e n i a l dated February 21, 1986 and t h a t awarded 
c l a i m a n t ' s a t t o r n e y an a s s o c i a t e d a t t o r n e y fee of $1,400 are 
r e v e r s e d . The remainder of the order i s a f f i r m e d . 

CYNTHIA J. CLARK, Claimant WCB 86-00753 
Cash P e r r i n e , Claimant's A t t o r n e y March 19, 1987 
Moscato & B y e r l y , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Q u i l l i n a n ' s o r d e r t h a t upheld the i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r her low back and d e c l i n e d t o award 
a d d i t i o n a l temporary d i s a b i l i t y compensation. I n her b r i e f on 
r e v i e w , c l a i m a n t a l s o r a i s e s the i s s u e s of p e n a l t i e s and a t t o r n e y 
fees f o r f a i l u r e t o accept or deny her a g g r a v a t i o n c l a i m i n a 
t i m e l y f a s h i o n . By separate m o t i o n , c l a i m a n t has r e q u e s t e d t h a t 
t he Board remand the case f o r f u r t h e r development on the 
a g g r a v a t i o n i s s u e . The i s s u e s are remand, a g g r a v a t i o n , res 
j u d i c a t a , r a t e of temporary d i s a b i l i t y compensation, p e n a l t i e s and 
a t t o r n e y f e e s . 

Claimant r e q u e s t s t h a t the Board remand t h i s case f o r 
r e c e i p t of r e p o r t s of a CT scan and myelogram, performed a f t e r t h e 
date of the h e a r i n g , as w e l l as a p o s t - h e a r i n g o p i n i o n by 
c l a i m a n t ' s t r e a t i n g neurosurgeon, Dr. K e n d r i c k . Less than a month 
b e f o r e the h e a r i n g , c l a i m a n t was examined by a panel of the 
Orthopaedic C o n s u l t a n t s . The panel recommended the a d d i t i o n a l 
d i a g n o s t i c t e s t s which u l t i m a t e l y were performed a f t e r t h e date of 
the h e a r i n g . I n view of the recommendation by Orthopaedic 
C o n s u l t a n t s f o r a d d i t i o n a l d i a g n o s t i c t e s t s , t h e i n s u r e r suggested 
t h a t the h e a r i n g be postponed. Claimant o b j e c t e d t o a 
postponement and i n s i s t e d on proceeding t o h e a r i n g on t h e r e c o r d 
as i t s t o o d a t t h a t t i m e . Claimant d i d not r e q u e s t t h a t t h e 
r e c o r d be h e l d open f o r the r e c e i p t of evidence of the r e s u l t s o f 
the proposed d i a g n o s t i c t e s t s or of any o t h e r evidence based upon 
those t e s t s . 

Under these c i r c u m s t a n c e s , we conclude t h a t t h e case has 
not been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed or heard by the Referee and t h a t remand would be 
i n a p p r o p r i a t e . See ORS 656.295(5). Consequently, c l a i m a n t ' s 
r e q u e s t f o r remand i s d e n i e d . 

On the a g g r a v a t i o n , res j u d i c a t a and temporary 
d i s a b i l i t y i s s u e s , the Board a f f i r m s the o r d e r o f the Referee. 

On the p e n a l t y and a t t o r n e y fee i s s u e s , the Referee 
e n t e r e d no r u l i n g . Claimant had r a i s e d the i s s u e s of p e n a l t i e s 
and a t t o r n e y fees f o r the i n s u r e r ' s a l l e g e d l y l a t e d e n i a l o f her 
a g g r a v a t i o n c l a i m i n her r e q u e s t f o r h e a r i n g , but these i s s u e s 
were not i n c l u d e d by the Referee i n her statement of the i s s u e s a t 
t h e b e g i n n i n g of the h e a r i n g . Both c l a i m a n t and t h e i n s u r e r 
e x p r e s s l y acknowledged and approved the Referee's state m e n t of t h e 
i s s u e s and the r e c o r d on the p e n a l t y and a t t o r n e y f e e i s s u e s was 
not developed. Under these c i r c u m s t a n c e s , we conclude t h a t i t 
would not be i n the i n t e r e s t s of s u b s t a n t i a l j u s t i c e t o address 
the i s s u e s o f p e n a l t i e s and a t t o r n e y fees r a i s e d by c l a i m a n t on 
Board r e v i e w . See ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) ; 656.283(7); 656.295(5) & 
( 6 ) ; Peter R. R i o s , 38 Van Natta 868 (1986). 
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ORDER 

The Referee's o r d e r dated August 1 1 , 1986 i s a f f i r m e d . 

DARRELL D. COWGILL, Claimant WCB 85-08197 
Cash P e r r i n e , Claimant's A t t o r n e y March 19, 1987 
Rob e r t s , e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members en banc. 

The i n s u r e r r e q u e s t s review o f t h a t p o r t i o n o f Referee 
N i c h o l s ' order t h a t s e t aside i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r h i s r i g h t s h o u l d e r . The i s s u e i s 
c o m p e n s a b i l i t y . 

Claimant v i s i t e d Dr. Johnson on May 2, 1985 c o m p l a i n i n g 
of p a i n i n h i s r i g h t s h o u l d e r . According t o Dr. Johnson's c h a r t 
n o t e s , c l a i m a n t s t a t e d t h a t h i s s h o u l d e r had bo t h e r e d him f o r many 
y e a r s , ever s i n c e a f o o t b a l l i n j u r y . Claimant a l s o s t a t e d t h a t he 
had e x p e r i e n c e d an acute i n c r e a s e i n shoulder d i s c o m f o r t and 
weakness b e g i n n i n g a couple of days e a r l i e r a t a g o l f course when 
he l i f t e d h i s g o l f bag. Dr. Johnson p r e s c r i b e d c o n s e r v a t i v e 
t r e a t m e n t . 

Claimant's shoulder d i d not respond t o c o n s e r v a t i v e 
t r e a t m e n t and i n l a t e May 1985, Dr. Johnson r e f e r r e d c l a i m a n t t o 
Dr. C a r r o l l , an o r t h o p e d i c surgeon. On May 28, 1985, c l a i m a n t 
underwent an a r t h r o g r a m and a r o t a t o r c u f f t e a r was diagnosed. 
Dr. C a r r o l l recommended s u r g e r y . 

Two or t h r e e days a f t e r h i s c o n d i t i o n had been 
diagnosed, c l a i m a n t c o n t a c t e d h i s employer's o f f i c e and spoke t o 
the p e r s o n n e l c o o r d i n a t o r . Claimant t o l d t h e p e r s o n n e l 
c o o r d i n a t o r t h a t he was having problems w i t h h i s s h o u l d e r and 
asked f o r a comparison of h e a l t h i n s u r a n c e and workers* 
compensation b e n e f i t s . A f t e r t h e p e r s o n n e l c o o r d i n a t o r f i n i s h e d 
comparing the b e n e f i t s p r o v i d e d under t he two systems, c l a i m a n t 
remarked t h a t w orkers' compensation b e n e f i t s "were a l o t more." 
Claimant f i l e d a workers' compensation c l a i m a few days l a t e r 
s t a t i n g t h a t h i s shoulder had become sore "over t h e l a s t couple o f 
y e a r s . " 

Claimant underwent s u r g i c a l r e p a i r o f h i s r o t a t o r c u f f 
on June 6, 1985. The i n s u r e r denied the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n d i t i o n t h e f o l l o w i n g month. I n September 1985, 
Dr. C a r r o l l s t a t e d i n a l e t t e r t o c l a i m a n t ' s a t t o r n e y , " I would be 
i n f a v o r of s u p p o r t i n g [ c l a i m a n t ' s ] p o s i t i o n t h a t h i s work has had 
an i m p o r t a n t e f f e c t on the d e t e r i o r a t i o n and e v e n t u a l r u p t u r e of 
h i s r i g h t s h o u l d e r tendons." 

At the time t h a t c l a i m a n t f i l e d h i s c l a i m , he was 55 
years o l d and had worked f o r the employer as a saw f i t t e r f o r 
n e a r l y seven y e a r s . At the h e a r i n g , c l a i m a n t t e s t i f i e d t h a t h i s 
job i n v o l v e d t h e sharpening o f l a r g e , heavy band saw blades t w i c e 
per day. Claimant d e s c r i b e d t h e process as c o n s i s t i n g o f t h e 
f o l l o w i n g s t e p s : removing the blade from the saw, l o a d i n g i t onto 
a d o l l y , r o l l i n g t h e d o l l y t o a g r i n d i n g machine, l o a d i n g t h e 
blade onto t he g r i n d i n g machine, sharpening t h e b l a d e , removing 
the blade from the g r i n d i n g machine onto a d o l l y , r o l l i n g t h e 
d o l l y back t o the saw and p u t t i n g the blade back onto t he saw. 
Claimant i n d i c a t e d t h a t he was r e q u i r e d t o l i f t h i s arms above h i s 
head on a few occasions d u r i n g t h i s p r o c e s s , but he d i d not d e t a i l 
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the n a t u r e , f r e q u e n c y a n d . d u r a t i o n of t h i s overhead a c t i v i t y . On 
c r o s s - e x a m i n a t i o n , c l a i m a n t conceded t h a t he was a s s i s t e d d u r i n g 
most, i f not a l l , o f the blade sharpening process e i t h e r by cranes 
or o t h e r power o p e r a t e d machinery or by o t h e r employes. 

With r e g a r d t o the g o l f bag i n c i d e n t , c l a i m a n t i n d i c a t e d 
t h a t i t was a r e l a t i v e l y minor event and c h a r a c t e r i z e d t h e p a i n 
a s s o c i a t e d w i t h i t as " k i n d of l i k e snapping you on the sho u l d e r 
w i t h a rubber band." Claimant a d m i t t e d h a v i n g broken h i s 
c o l l a r b o n e i n f o o t b a l l i n h i g h s c h o o l , but denied t h a t he t o l d 
Dr. Johnson t h a t h i s s h o u l d e r had bot h e r e d him ever s i n c e t h a t 
t i m e . 

The r e c o r d was l e f t open f o r a d e p o s i t i o n o f Dr. C a r r o l l 
and f o r a r e p o r t by a c o n s u l t i n g o r t h o p e d i c surgeon, Dr. Wade. At 
the b e g i n n i n g of h i s d e p o s i t i o n , Dr. C a r r o l l s t a t e d t h a t he 
co n s i d e r e d c l a i m a n t ' s work a c t i v i t y as a saw f i t t e r "a major 
c o n t r i b u t i n g f a c t o r " t o the r u p t u r e of h i s r o t a t o r c u f f . L a t e r , 
Dr. C a r r o l l r e l a t e d t h a t when he performed s u r g e r y on c l a i m a n t ' s 
s h o u l d e r t h e r o t a t o r c u f f t e a r was not a f r e s h , s h a r p l y d e f i n e d 
t e a r , but the c u l m i n a t i o n of a l o n g s t a n d i n g d e g e n e r a t i v e p r o c e s s . 
He d e s c r i b e d t h e g o l f bag i n c i d e n t as the " l a s t gasp" t h a t 
r e s u l t e d i n the r u p t u r e o f the degenerated tendon. 

On c r o s s - e x a m i n a t i o n , Dr. C a r r o l l s t a t e d t h a t c l a i m a n t 
had never t o l d him how much of h i s work a c t i v i t y was above 
sh o u l d e r l e v e l , but t h a t i t was h i s assumption t h a t i t was between 
f o u r and s i x hours per day. Dr. C a r r o l l s t a t e d t h a t h i s o p i n i o n 
r e g a r d i n g t h e c o n t r i b u t i o n o f c l a i m a n t ' s work a c t i v i t y t o h i s 
shoulde r c o n d i t i o n c o u l d be d i f f e r e n t i f t h i s assumption was not 
s u b s t a n t i a l l y a c c u r a t e . Dr. C a r r o l l a l s o s t a t e d t h a t he was 
unaware of the f o o t b a l l i n j u r y t h a t c l a i m a n t had s u s t a i n e d and, 
assuming t h a t c l a i m a n t had experienced p a i n i n h i s s h o u l d e r s i n c e 
t h a t i n j u r y , he s t a t e d t h a t t h e r o t a t o r c u f f d e g e n e r a t i o n he 
observed was c o n s i s t e n t w i t h the f o o t b a l l i n j u r y . 

Dr. Wade s t a t e d i n h i s r e p o r t t h a t c l a i m a n t ' s r o t a t o r 
c u f f t e a r was due t o a com b i n a t i o n of the g o l f bag i n c i d e n t and 
the n a t u r a l d e g e n e r a t i o n of the c u f f w i t h d a i l y a c t i v i t i e s which 
had no p a r t i c u l a r c o r r e l a t i o n w i t h c l a i m a n t ' s work a c t i v i t y . He 
concluded t h a t c l a i m a n t ' s shoulder c o n d i t i o n was "not 
s u b s t a n t i a l l y r e l a t e d t o h i s employment." 

In o r d e r t o prove t he c o m p e n s a b i l i t y o f an o c c u p a t i o n a l 
disease c l a i m f o r h i s s h o u l d e r c o n d i t i o n , c l a i m a n t has the burden 
of e s t a b l i s h i n g by a preponderance of the evidence t h a t h i s work 
a c t i v i t y was the major c o n t r i b u t i n g cause o f t h e d e g e n e r a t i o n o f 
h i s r o t a t o r c u f f . D e t h l e f s v. Hyster Co., 295 Or 298, 309-10 
(1 9 8 3 ) . On our de novo review of the r e c o r d , we conclude t h a t 
c l a i m a n t has f a i l e d t o c a r r y t h i s burden. The c r u c i a l m e d i c a l 
evidence s u p p o r t i n g t h e c l a i m i s of q u e s t i o n a b l e v a l i d i t y a t 
b e s t . As was c l e a r from t h e d e p o s i t i o n , Dr. C a r r o l l d i d n o t have 
a f u l l or a c c u r a t e d e s c r i p t i o n o f c l a i m a n t ' s m e d i c a l h i s t o r y or of 
h i s work a c t i v i t y . When in f o r m e d more a c c u r a t e l y of these 
m a t t e r s , Dr. C a r r o l l i n d i c a t e d t h a t h i s o p i n i o n might not be 
v a l i d . Under these c i r c u m s t a n c e s , we conclude t h a t the o p i n i o n o f 
Dr. Wade, which was based upon complete and a c c u r a t e i n f o r m a t i o n , 
i s more p e r s u a s i v e than t h a t o f Dr. C a r r o l l . See Somers v. SAIF, 
77 Or App 259, 263 (1986).. 
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ORDER 

The Referee's order dated May 12, 1986 i s r e v e r s e d i n 
p a r t . Those p o r t i o n s of the order t h a t s e t a s i d e t he i n s u r e r ' s 
d e n i a l of c l a i m a n t ' s r i g h t shoulder c o n d i t i o n and awarded an 
a s s o c i a t e d a t t o r n e y fee are r e v e r s e d . The d e n i a l dated J u l y 2, 
1985 i s r e i n s t a t e d and a f f i r m e d . The remainder of t h e order i s 
a f f i r m e d . 
Board Member Lewis d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . From my review o f the f i l e , 
c l a i m a n t has c a r r i e d h i s burden o f p r o v i n g t h a t h i s work as a saw 
f i t t e r was the major c o n t r i b u t i n g cause o f the d e g e n e r a t i o n and 
e v e n t u a l r u p t u r e o f h i s r o t a t o r c u f f . L i k e t he Referee, I 
conclude t h a t Dr. C a r r o l l had a s u f f i c i e n t u n d e r s t a n d i n g of 
c l a i m a n t ' s work a c t i v i t i e s and h i s t o r y r e g a r d i n g h i s should e r 
problem, t o make a v a l i d and p e r s u a s i v e o p i n i o n . Also l i k e t h e 
Referee, I f i n d Dr. C a r r o l l ' s o p i n i o n , as the t r e a t i n g p h y s i c i a n , 
more p e r s u a s i v e than t h a t o f Dr. Wade. 

Consequently, I would a f f i r m t h e w e l l reasoned o p i n i o n 
of the Referee. 

B e n e f i c i a r i e s o f LAWRENCE DIGBY, Claimant WCB 85-01620 
Welch, Bruun & Green, Claimant's A t t o r n e y s March 19, 1987 
Ri c h a r d Barber, J r . ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Thye's 
o r d e r t h a t found t h a t Judy Digby was e n t i t l e d t o b e n e f i t s pursuant 
t o ORS 656.226. The is s u e i s whether Judy Digby i s a b e n e f i c i a r y . 

This c l a i m o r i g i n a l l y came b e f o r e us on t h e q u e s t i o n o f 
c o m p e n s a b i l i t y of the m y o c a r d i a l i n f a r c t i o n of Lawrence Digby, 
deceased. On r e v i e w , we rev e r s e d the Referee's f i n d i n g o f 
c o m p e n s a b i l i t y and r e i n s t a t e d SAIF's d e n i a l . Lawrence W. Digby, 
37 Van Natt a 992 (198 5 ) . P r i o r t o our o r d e r , denied Judy Digy's 
c l a i m f o r b e n e f i t s . SAIF contended t h a t Judy Digby was not t h e 
proper b e n e f i c i a r y . On May 17, 1985, Referee Thye i s s u e d an or d e r 
u p h o l d i n g t h i s d e n i a l . Subsequent t o t h a t h e a r i n g , we r e v e r s e d 
the Referee's f i n d i n g of c o m p e n s a b i l i t y . T h e r e a f t e r , c l a i m a n t 
requested review by the Court o f Appeals. 

Pending review by the Court o f Appeals, Judy Digby 
p r o v i d e d new evidence r e g a r d i n g her m a r i t a l s t a t u s and asked the 
Board t o remand the case f o r the t a k i n g o f a d d i t i o n a l evidence 
c o n c e r n i n g her s t a t u s as b e n e f i c i a r y . Concluding t h a t t h e new 
evidence w a r r a n t e d remand, we g r a n t e d the r e q u e s t . However, we 
acknowledged t h a t the i s s u e would be moot sho u l d our o r d e r f i n d i n g 
t he u n d e r l y i n g c l a i m noncompensable be uphe l d . Lawrence W. Digby, 
38 Van Na t t a 92 (198 6 ) . Thus, the order on remand was p r e d i c a t e d 
on a subsequent f i n d i n g o f c o m p e n s a b i l i t y by t h e Court o f Appeals. 

Since our remand o r d e r , t he Court o f Appeals has 
a f f i r m e d the Board's f i n d i n g t h a t the u n d e r l y i n g m y o c a r d i a l 
i n f a r c t i o n c l a i m was not compensable and review has been denied by 
the Supreme Court. Digby v. SAIF, 79 Or App 810 rev den, 302 Or 
35 (1 9 8 6 ) . T h e r e f o r e , as SAIF c o r r e c t l y p o i n t s o u t , t h e p r e s e n t 
case i s moot and w i t h o u t e f f e c t . 

-133-



Judy Digby concedes t h a t t h e c l a i m i s no l o n g e r 
compensable. However, she a s s e r t s t h a t but f o r t he second d e n i a l , 
she would have r e c e i v e d b e n e f i t s u n t i l our subsequent f i n d i n g o f 
n o n c o m p e n s a b i l i t y . 

We d i s a g r e e . SA1F processed t h i s c l a i m a c c o r d i n g t o 
law. I t s ' d e n i a l o f Ms. Digby's c l a i m as a b e n e f i c i a r y was 
rea s o n a b l e , and a l l pending b e n e f i t s were p a i d c o r r e c t l y . 

ORDER 

The Referee's o r d e r dated J u l y 29, 1986 i s vacated and 
t h i s m a t t e r i s d i s m i s s e d . 

CURTIS G. RUSSELL, Claimant WCB 85-07734 
Ackerman, e t a l . , C l a imant's A t t o r n e y s March 19, 1987 
Dennis U l s t e d ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s review of t h a t p o r t i o n o f 
Referee F o s t e r ' s o r d e r t h a t s e t aside i t s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . Claimant c r o s s - a p p e a l s t h a t p o r t i o n o f t h e 
or d e r t h a t r e f u s e d t o award temporary t o t a l d i s a b i l i t y a f t e r 
June 1 1 , 1985. Should we re v e r s e t h e Referee's f i n d i n g o f an 
a g g r a v a t i o n , c l a i m a n t seeks a d d i t i o n a l unscheduled permanent 
d i s a b i l i t y . The i s s u e s are a g g r a v a t i o n , temporary d i s a b i l i t y and 
e x t e n t of unscheduled permanent d i s a b i l i t y . 

The Board a f f i r m s t h e ord e r of the Referee. 

Claimant's b r i e f was s u b m i t t e d one day l a t e . The 
b r i e f ' s l a t e n e s s has been waived pursuant t o OAR 438-11-025 as 
c l a i m a n t has e s t a b l i s h e d t h a t the waiver i s necessary " t o a v o i d 
undue h a r d s h i p and p r e v e n t m a n i f e s t i n j u s t i c e . " Consequently, t h e 
b r i e f has been c o n s i d e r e d on appeal. 

F u r t h e r , we f i n d t h e a g g r a v a t i o n i s s u e t o have been o f 
average d i f f i c u l t y w i t h an o r d i n a r y l i k e l i h o o d of success on Board 
r e v i e w . A reasonable a t t o r n e y f ee i s t h e r e f o r e awarded. 

ORDER 

The Referee's o r d e r dated May 12, 1986 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

CHARLES E. LECKINGTON, A p p l i c a n t WCB CV-86009 
Ann K e l l e y , A s s ' t . A t t o r n e y General January 22, 1987 

F i n d i n g s o f F a c t , Con
c l u s i o n s and Proposed 
Order (Crime V i c t i m A c t ) 

A p p l i c a n t has requeste d r e v i e w by the Workers' 
Compensation Board o f the Department o f J u s t i c e ' s (Department) 
F i n d i n g s o f Fact, Conclusions and Order on R e c o n s i d e r a t i o n dated 
June 2, 1986. By i t s o r d e r , t h e Department denied a p p l i c a n t ' s 
c l a i m f o r compensation as a v i c t i m o f a crime under ORS 147.005 t o 
147.365. The Department based i t s d e n i a l on i t s f i n d i n g t h a t 
c l a i m a n t ' s compensable l o s s d i d not meet the minimum $250 
r e q u i r e m e n t as s e t f o r t h i n ORS 147.015(1). 
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FINDINGS OF FACT 

The p a r t i e s have s u b m i t t e d t h i s case t o t h e Board on t h e 
f o l l o w i n g s t i p u l a t e d f a c t s : A p p l i c a n t was the v i c t i m o f an 
a s s a u l t and robbe r y t h a t o c c u r r e d on November 23, 1985. The 
a p p l i c a n t and the a s s a i l a n t were n e i t h e r r e l a t e d nor d i d t h e y 
share the same household. A p p l i c a n t committed no w r o n g f u l a c t nor 
d i d he s u b s t a n t i a l l y provoke the a s s a i l a n t . He t i m e l y r e p o r t e d 
the crime t o law enforcement o f f i c i a l s . H is c l a i m f o r b e n e f i t s 
w i t h t h e Crime V i c t i m ' s Compensation Program was t i m e l y f i l e d . As 
a r e s u l t o f the a s s a u l t , a p p l i c a n t i n c u r r e d medical expenses 
t o t a l l i n g $220. T h i s t o t a l i n c l u d e s $32 f o r an eyeglass l e n s and 
$188 f o r h o s p i t a l expenses. 

CONCLUSIONS 

Pursuant t o CRS 147.015, a p p l i c a n t i s e n t i t l e d t o an award 
under the Compensation o f Crime V i c t i m s A ct ( A c t ) , i f , among o t h e r 
r e q u i r e m e n t s : 

" ( 1 ) LHe] i s a v i c t i m , or i s a dependent o f 
a deceased v i c t i m o f a compensable crime 
t h a t r e s u l t e d i n a compensable l o s s o f more 
than $250." 
I t i s un d i s p u t e d t h a t a p p l i c a n t was the v i c t i m o f a 

compensable crime and t h a t he has t i m e l y f i l e d h i s a p p l i c a t i o n f o r 
b e n e f i t s . However, t h e r e i s a l s o no d i s p u t e t h a t a p p l i c a n t 
s u s t a i n e d a compensable l o s s i n an amount l e s s than t h e s t a t u t o r y 
minimum re q u i r e m e n t o f $250. That b e i n g t h e case, a p p l i c a n t i s 
not e n t i t l e d t o an award o f compensation under t h e A c t . See 
Robert E. Stam, J r . , 37 Van N a t t a 1097 (1985 J. A c c o r d i n g l y ? I 
conclude t h a t the Department's F i n d i n g s o f Fa c t , Conclusions and 
Order on R e c o n s i d e r a t i o n dated June 2, 1986 should be a f f i r m e d . 

PROPOSED ORDER 

I recommend t h a t t h e F i n d i n g s o f Fact, Conclusions and 
Order on R e c o n s i d e r a t i o n o f the Department o f J u s t i c e Crime V i c t i m 
Compensation Fund dated June 2, 1986 be a f f i r m e d . 

A.G. McCULLOUGH, Claimant WCB 85-02415 
Hayner, e t a l . , C l a imant's A t t o r n e y s March 20, 1987 
Foss, e t a l . , Defense A t t o r n e y s Order on R e c o n s i d e r a t i o n 

The s e l f - i n s u r e d employer has requested r e c o n s i d e r a t i o n 
of t h e Board's Order on Review dated February 24, 1987. 
S p e c i f i c a l l y , t h e employer asks t h a t we a u t h o r i z e an o f f s e t o f the 
" o v e r p a i d " temporary d i s a b i l i t y b e n e f i t s awarded by our o r d e r 
a g a i n s t p r e v i o u s l y p a i d permanent d i s a b i l i t y b e n e f i t s . The 
request f o r a u t h o r i z a t i o n i s den i e d . 

I n our p r i o r o r d e r , we concluded t h a t the employer was 
o b l i g a t e d t o pay temporary d i s a b i l i t y b e n e f i t s u n t i l c l a i m a n t was . 
r e l e a s e d t o r e g u l a r work, r e t u r n e d t o r e g u l a r work, or a 
D e t e r m i n a t i o n Order i s s u e d . Since c l a i m a n t had n e i t h e r a c t u a l l y 
r e t u r n e d , nor been r e l e a s e d t o r e t u r n , t o h i s r e g u l a r work b e f o r e 
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the issuance of a D e t e r m i n a t i o n Order, we h e l d t h a t temporary 
d i s a b i l i t y compensation sh o u l d not have been t e r m i n a t e d . 

Subsequent t o the issuance o f the D e t e r m i n a t i o n Order, 
the a p p e l l a t e c o u r t s found the c l a i m not compensable. By t h i s 
t i m e , c l a i m a n t had a p p a r e n t l y r e c e i v e d h i s e n t i r e permanent 
d i s a b i l i t y award as g r a n t e d by the D e t e r m i n a t i o n Order. 
A n t i c i p a t i n g our d e c i s i o n d i r e c t i n g i t t o pay temporary d i s a b i l i t y 
b e n e f i t s , t h e employer requested p e r m i s s i o n t o o f f s e t t h e 
"overpayment" c r e a t e d by our ord e r a g a i n s t t h e permanent 
d i s a b i l i t y award. We r e j e c t e d the employer's r e q u e s t . We 
reasoned t h a t t h e a p p e l l a t e c o u r t s ' d e c i s i o n of n o n c o m p e n s a b i l i t y 
ensured t h a t t h e r e would be no f u t u r e permanent d i s a b i l i t y 
payments a g a i n s t which t o o f f s e t t h e s o - c a l l e d "overpayment." 

An e m p l o y e r / i n s u r e r may not recoup overpayments w i t h o u t 
p r i o r a u t h o r i z a t i o n from t h e Board, a Referee, or the Workers' 
Compensation Department. Forney v. Western S t a t e s Plywood, 66 Or 
App 155, 159-60 ( 1 9 8 3 ) , a f f ' d 297 Or 628 (1984). I n Forney, t h e 
c o u r t i m p l i c i t l y decided t h a t an e m p l o y e r / i n s u r e r may s t i l l 
r e c over an overpayment by o f f s e t t i n g i t a g a i n s t f u t u r e 
compensation a f t e r o b t a i n i n g t h e a p p r o v a l of a Referee or t h e 
Board. T r a v i s v. L i b e r t y Mutual I n s u r a n c e , 79 Or App 126 (1 9 8 6 ) . 
This f u t u r e compensation i s l i m i t e d t o awards o f permanent 
d i s a b i l i t y . H arold D. Bates, 38 Van Na t t a . 992- (19 8 6 ) . I f t h e 
"overpayment" exceeds t he unpaid permanent d i s a b i l i t y award, t h e 
a u t h o r i z a t i o n c o n t i n u e s a f t e r t h e i n i t i a l o f f s e t . Dennis E. 
B e r l i n e r , 38 Van Natt a 1284 (198 6 ) . 

, The employer argues t h a t t h e p r i o r D e t e r m i n a t i o n Order 
a u t h o r i z e d an o f f s e t by s t a t i n g t h a t "DEDUCTION OF OVERPAID 
TEMPORARY TOTAL DISABILITY, IF ANY, FROM UNPAID PERMANENT 
DISABILITY IS APPROVED." We do not f i n d t h i s argument 
p e r s u a s i v e . At the time o f the D e t e r m i n a t i o n Order, no o v e r p a i d 
temporary d i s a b i l i t y e x i s t e d . We f a i l t o see how the 
D e t e r m i n a t i o n Order c o u l d have a u t h o r i z e d an o f f s e t f o r a 
s o - c a l l e d "overpayment" c r e a t e d some 21 months l a t e r . 
F u r t h e r m o r e , when t h e "overpayment" was c r e a t e d , no permanent 
d i s a b i l i t y award remained unpaid. Thus, t h e r e was no award 
a g a i n s t which t o o f f s e t t h e "overpayment." 

I n s u p p o r t o f i t s r e q u e s t , t h e employer c i t e s A r n o l d C. 
B l o n d e l l , 36 Van Na t t a 818, 36 Van Na t t a 1062 (1984). I n 
B l o n d e l l , we found t h a t t h e employer was not p r o h i b i t e d from 
c l a i m i n g an overpayment which had been caused by p r o c e d u r a l 
d i c t a t e s of the law. However, we concluded t h a t any r e c o v e r y of' 
the overpayment must be accomplished i n accordance w i t h t h e Forney 
d e c i s i o n and would be o f f s e t a g a i n s t compensation t o which 
c l a i m a n t may become e n t i t l e d i n the f u t u r e . B l o n d e l l , 36 Van 
Natta a t 819. 

Our d e c i s i o n i s c o n s i s t e n t w i t h t h e af o r e m e n t i o n e d 
r e a s o n i n g . An "overpayment" may have been c r e a t e d by our o r d e r . 
Yet, we need not address t h a t q u e s t i o n . The a p p e l l a t e c o u r t s ' 
u l t i m a t e f i n d i n g o f n o n c o m p e n s a b i l i t y has i n s u r e d t h a t no f u t u r e 
compensation w i l l be f o r t h c o m i n g c o n c e r n i n g t h i s c l a i m . Thus, 
t h e r e w i l l be no f u r t h e r amounts a g a i n s t which t he employer can 
o f f s e t t h i s "overpayment." Moreover, t he permanent d i s a b i l i t y 
b e n e f i t s were a p p r o p r i a t e l y p a i d pursuant t o a s t a n d i n g 
D e t e r m i n a t i o n Order w h i l e the c l a i m was co n s i d e r e d compensable. 
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The f a c t t h a t the c l a i m has u l t i m a t e l y been found noncompensable 
does not e n t i t l e the employer t o recover t h i s compensation which 
was p r o p e r l y p a i d pending review o f the c o m p e n s a b i l i t y q u e s t i o n . 
ORS 656.313; Hutchinson v. L o u i s i a n a - P a c i f i c , 67 Or App 577, 581 
(19 8 4 ) . 

A c c o r d i n g l y , the employer's r e q u e s t f o r r e c o n s i d e r a t i o n 
i s g r a n t e d and our p r i o r o rder i s wi t h d r a w n . On r e c o n s i d e r a t i o n , 
we adhere t o and r e p u b l i s h our former o r d e r , as supplemented 
h e r e i n , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

JOHN E. CAIN, Claimant 1 WCB 82-10108 
Malagon & Moore, Claimant's A t t o r n e y s March 23, 1987 
W i s w a l l & H e n d r i c k s , Defense A t t o r n e y s Order on Remand (Remanding 
P h i l l i p Nyburg ( S A I F ) , Defense A t t o r n e y 

This m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Cain v. Woolley E n t e r p r i s e s , 83 Or App 213 (1986). The 
c o u r t has mandated t h a t t h i s m a tter be remanded t o the Referee f o r 
the t a k i n g of a d d i t i o n a l evidence and f o r r e c o n s i d e r a t i o n . 

A c c o r d i n g l y , t h i s m a tter i s remanded t o Referee McCullough 
f o r c o n s i d e r a t i o n of the new evidence and f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h the c o u r t ' s o p i n i o n . 

IT IS SO ORDERED. 

LARRY L. MOE, Claimant WCB 85-10486 
V i c k & A s s o c i a t e s , Claimant's A t t o r n e y s March 23, 1987 
Da v i s , e t a l . , Defense A t t o r n e y s Order o f D i s m i s s a l 

Claimant's a t t o r n e y requested Board r e v i e w March 3, 
1987. On March 5, 1987 a t t o r n e y s f o r defendant/respondent f i l e d a 
motion t o d i s m i s s the request based on c l a i m a n t ' s f a i l u r e t o serve 
a l l p a r t i e s t o t h i s p r o c e e d i n g , s p e c i f i c a l l y t h e c l a i m a n t and the 
employer. Copies o f the motion are shown as hav i n g been served on 
a l l p a r t i e s . 

We have r e c e i v e d no response t o defendant/respondent's 
m o t i o n . T h e r e f o r e , t h i s m a t t e r i s d i s m i s s e d . 

KAREN M. PARTRIDGE (WELCK), Claimant WCB 85-07711 
P e t e r 0. Hansen, Claimant's A t t o r n e y March 23, 1987 
Steven T. Maher ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review of Referee Mulder's o r d e r 
t h a t : (1) upheld the SAIF C o r p o r a t i o n ' s d e n i a l dated March 24, 
1983 of an u n s p e c i f i e d c o n d i t i o n c a u s i n g c l a i m a n t t o ex p e r i e n c e 
r e c u r r e n t episodes of nausea and v o m i t i n g ; (2) upheld SAIF's de 
f a c t o d e n i a l s of medical t r e a t m e n t f o r r e c u r r e n t episodes o f 
nausea and v o m i t i n g ; (3) upheld SAIF's de f a c t o d e n i a l o f an 
a l l e g e d a g g r a v a t i o n c l a i m ; (4) r e j e c t e d c l a i m a n t ' s r e q u e s t f o r 
i n t e r i m compensation; and (5) r e j e c t e d c l a i m a n t ' s r e q u e s t f o r 
p e n a l t i e s and a t t o r n e y fees f o r f a i l u r e t o accept or deny the 
v a r i o u s c l a i m s i n t i m e l y f a s h i o n and f o r f a i l u r e t o pay i n t e r i m 
compensation. The issu e s are res j u d i c a t a , c o m p e n s a b i l i t y , 
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m e d i c a l s e r v i c e s , a g g r a v a t i o n , i n t e r i m compensation, p e n a l t i e s and 
a t t o r n e y f e e s . 

Claimant compensably i n j u r e d her low back on January 18, 
1982 when she was pressed a g a i n s t the i n t e r i o r w a l l o f t h e t r a i l e r 
of a f r e i g h t t r u c k by a p a l l e t of g r o c e r i e s on a p a l l e t j a c k . Two 
days a f t e r t he a c c i d e n t , c l a i m a n t sought t r e a t m e n t a t a h o s p i t a l 
f o r low back and l e g p a i n . A CT scan r e v e a l e d a m i l d t o moderate 
b u l g i n g d i s c a t L4-5 which c o n t a c t e d the L4 nerve r o o t . While i n 
the h o s p i t a l , c l a i m a n t was a t t e n d e d by Dr. Mack, her f a m i l y 
p r a c t i t i o n e r . Besides low back and l e g p a i n , Dr. Mack noted neck 
t i g h t n e s s and a headache and recorded a h i s t o r y o f m i g r a i n e 
headaches accompanied by ph o t o p h o b i a , nausea and v o m i t i n g . His 
diagnoses were acute low back s t r a i n and p r o b a b l e m i g r a i n e 
headache a s s o c i a t e d w i t h t e n s i o n . 

L a t e r t he same day, c l a i m a n t was examined by 
Dr. Crumpacker, a n e u r o l o g i s t . Besides low back and l e g p a i n , 
Dr. Crumpacker noted neck p a i n , t i n g l i n g i n the l e f t upper 
e x t r e m i t y and a severe headache accompanied by nausea and 
v o m i t i n g . Claimant t o l d Dr. Crumpacker t h a t she had e x p e r i e n c e d 
m i g r a i n e headaches a l l of her a d u l t l i f e and t h a t d u r i n g t h e 
p r e v i o u s t h r e e years the headaches had g r a d u a l l y i n c r e a s e d i n 
fr e q u e n c y from about once per year t o about once every two or 
t h r e e weeks. The headaches u s u a l l y l a s t e d from 8 t o 24 hours and 
were t r e a t e d w i t h m e d i c a t i o n s and, o c c a s i o n a l l y , w i t h i n j e c t i o n s 
a t t h e emergency room. 

A f t e r c l a i m a n t had been i n the h o s p i t a l f o r n e a r l y two 
weeks, she was examined by a n e u r o l o g i c a l surgeon, Dr. Franks. 
Claimant t o l d Dr. Franks t h a t her low back and l e g p a i n had n o t 
improved s i g n i f i c a n t l y d u r i n g her h o s p i t a l s t a y . Dr. Franks found 
c l a i m a n t "a b i t h i s t r i o n i c " i n her movements d u r i n g p h y s i c a l 
e x a m i n a t i o n and suspected a f u n c t i o n a l component t o her 
c o m p l a i n t s , but r e l u c t a n t l y decided t o proceed w i t h a myelogram 
and bone scan t o r u l e o u t the p o s s i b i l i t y o f a h e r n i a t e d d i s c or 
o t h e r o r g a n i c cause of c l a i m a n t ' s p a i n . He noted c l a i m a n t ' s 
h i s t o r y of m i g r a i n e headaches and commented t h a t t h i s c o n d i t i o n 
had " a p p a r e n t l y [been] made worse r e c e n t l y because of the s t r e s s e s 
of her trauma." The myelogram y i e l d e d no evidence o f a h e r n i a t e d 
d i s c . The bone scan was i n d i c a t i v e of very m i l d s a c r o i l i i t i s on 
the r i g h t . Claimant was d i s c h a r g e d from t h e h o s p i t a l by Dr. Mack 
on February 5, 1982 w i t h a f i n a l d i a g n o s i s o f acute low back 
s t r a i n syndrome and m i l d s a c r o i l i i t i s w i t h apparent t e n s i o n , 
a n x i e t y and m i g r a i n e headaches. 

Du r i n g t he next seven months, c l a i m a n t sought emergency 
room t r e a t m e n t f o r back and neck p a i n , headaches, nausea and 
v o m i t i n g on a t l e a s t s i x occasions and was h o s p i t a l i z e d on t h r e e 
o c c a s i o n s . D u r i n g t h i s p e r i o d , Dr. Manley, an o r t h o p e d i c surgeon, 
became c l a i m a n t ' s p r i m a r y t r e a t i n g p h y s i c i a n . I n May 1982, 
Dr. Manley opined t h a t c l a i m a n t ' s headaches were not m i g r a i n e s , 
but i n s t e a d were t e n s i o n headaches r e l a t e d t o c h r o n i c back and 
neck p a i n due t o the i n d u s t r i a l i n j u r y . I n J u l y 1982, Dr. Brown, 
a c o n s u l t i n g n e u r o l o g i s t , reviewed c l a i m a n t ' s r e c o r d s and opined 
t h a t c l a i m a n t ' s headaches were not c a u s a l l y r e l a t e d t o her 
i n d u s t r i a l i n j u r y . On August 1 1 , 1982, SAIF i s s u e d a d e n i a l of 
what i t termed c l a i m a n t ' s "headache symptoms and any t r e a t m e n t 
d i r e c t e d t o t h i s problem." Claimant requested a h e a r i n g on t h i s 
d e n i a l . Claimant's back and neck c o n d i t i o n was c l o s e d by 
D e t e r m i n a t i o n Order i n December 1982 w i t h an award of 10 p e r c e n t 
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unscheduled permanent p a r t i a l d i s a b i l i t y . Claimant r e q u e s t e d a 
h e a r i n g on t h i s D e t e r m i n a t i o n Order. 

Claimant was a g a i n h o s p i t a l i z e d f o r back and neck p a i n , 
headaches, nausea and v o m i t i n g i n January 1983. I n a l e t t e r dated 
January 8, 1983, Dr. Manley i n f o r m e d SAIF t h a t c l a i m a n t had 
e x p e r i e n c e d an acute e x a c e r b a t i o n of her symptoms and requested 
t h a t her c l a i m be reopened. During the next t h r e e months, 
c l a i m a n t sought emergency room t r e a t m e n t f o r back and neck p a i n , 
headaches, nausea and v o m i t i n g on a t l e a s t t h r e e o c c a s i o n s and was 
h o s p i t a l i z e d a g a i n i n March 1983. On March 24, 1983, SAIF i s s u e d 
an a g g r a v a t i o n d e n i a l r e l a t i n g t o c l a i m a n t ' s neck and back 
c o n d i t i o n on t h e ground t h a t the c o n d i t i o n had not worsened. The 
d e n i a l went on t o s t a t e : 

"Also we are denying your c o n d i t i o n which 
has caused nausea and v o m i t i n g . However, we 
w i l l c o n t i n u e t o pay f o r medical t r e a t m e n t 
per ORS 656.245 as l o n g as the medical b i l l s 
and t r e a t m e n t are r e l a t e d t o your neck and 
back c o n d i t i o n . " 

Claimant r e q u e s t e d a h e a r i n g on t h i s d e n i a l . D u r i n g the next s i x 
months, c l a i m a n t sought emergency room t r e a t m e n t f o r back and neck 
p a i n , headaches, nausea and v o m i t i n g on a t l e a s t f i v e occasions 
and was h o s p i t a l i z e d t w i c e . 

A h e a r i n g was h e l d i n June 1983 b e f o r e Referee Menashe. 
I n h i s O p i n i o n and Order which was i s s u e d i n September 1983, t h e 
Referee d e s i g n a t e d the i s s u e s as e x t e n t o f d i s a b i l i t y f o r 
c l a i m a n t ' s back and neck c o n d i t i o n and the c o m p e n s a b i l i t y of 
c l a i m a n t ' s headaches. The Referee then s t a t e d , "The d e n i a l i s s u e d 
on March 24, 1983 was not l i t i g a t e d . " This was a r e f e r e n c e t o the 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and her " c o n d i t i o n which 
has caused nausea and v o m i t i n g . " The Referee s e t a s i d e t h e 
headache d e n i a l and i n c r e a s e d c l a i m a n t ' s unscheduled award f o r her 
back and neck t o 25 p e r c e n t . 

Between the date of Referee Menashe's o r d e r and the 
h e a r i n g b e f o r e Referee Mulder i n March 1986, c l a i m a n t sought 
emergency room t r e a t m e n t a t l e a s t a dozen times f o r back and neck 
p a i n , headaches, nausea and v o m i t i n g . On one of these o c c a s i o n s , 
c l a i m a n t was h o s p i t a l i z e d f o r f o u r days i n A p r i l 1985. SAIF 
r e f u s e d t o pay f o r much of the t r e a t m e n t a s s o c i a t e d w i t h 
c l a i m a n t ' s f r e q u e n t emergency room v i s i t s on the ground t h a t the 
March 24, 1983 d e n i a l was s t i l l i n e f f e c t . Claimant r e q u e s t e d a 
h e a r i n g on the March 1983 d e n i a l and the i n d i v i d u a l r e f u s a l s of 
payment f o r m e d i c a l s e r v i c e s and a l s o r a i s e d a g g r a v a t i o n , i n t e r i m 
compensation, p e n a l t i e s and a t t o r n e y fees as i s s u e s i n c o n n e c t i o n 
w i t h her A p r i l 1985 h o s p i t a l i z a t i o n . 

At the h e a r i n g b e f o r e Referee Mulder, SAIF argued t h a t 
res j u d i c a t a b a r r e d l i t i g a t i o n of the March 24, 1983 d e n i a l 
because c l a i m a n t had f a i l e d t o l i t i g a t e the d e n i a l a t t h e t i m e o f 
the p r e v i o u s h e a r i n g b e f o r e Referee Menashe. Referee Mulder 
accepted t h i s argument and, i n l i g h t of t h i s c o n c l u s i o n , r u l e d 
t h a t c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s , her a g g r a v a t i o n c l a i m , 
her c l a i m f o r i n t e r i m compensation and her r e q u e s t f o r p e n a l t i e s 
and a t t o r n e y fees were w i t h o u t m e r i t . 

Res j u d i c a t a bars l i t i g a t i o n o f any i s s u e r a i s e d or 
r a i s a b l e a t the time of a p r e v i o u s a d j u d i c a t i o n i f the i s s u e was 
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p a r t of t h e cause of a c t i o n p r e v i o u s l y a d j u d i c a t e d . Carr v. 
A l l i e d P l a t i n g Co., 81 Or App 306, 309 (1 9 8 6 ) ; M i l l i o n v. SAIF, 45 
Or App 1097, 1102, rev den 289 Or 337 (1980). The p a r t y a s s e r t i n g 
the a f f i r m a t i v e defense of res j u d i c a t a has the burden of 
e s t a b l i s h i n g t h a t t h e i s s u e a l l e g e d l y b a r r e d f a l l s w i t h i n t h e 
scope of the p r e v i o u s l y a d j u d i c a t e d cause of a c t i o n . See Norman 
E. T h u r s t o n , 37 Van N a t t a 1663, 1666 (19 8 5 ) ; Lewis T w i s t , 34 Van 
N a t t a 290, 293 ( 1 9 8 2 ) , a f f ' d , T e k t r o n i x Corp. v. T w i s t , 62 Or App 
602, rev den 295 Or 259 (19 8 3 ) . 

Vie conclude t h a t SAIF has f a i l e d t o e s t a b l i s h t h a t t h e 
March 24, 1983 d e n i a l f e l l w i t h i n t h e scope of t h e cause o f a c t i o n 
a d j u d i c a t e d by Referee Menashe i n h i s September 1983 o r d e r . 
Claimant had re q u e s t e d a h e a r i n g on t h e d e n i a l . Referee Menashe 
then s t a t e d i n h i s o p i n i o n : "The d e n i a l i s s u e d on March 24, 1983 
was not l i t i g a t e d . " Only two i n t e r p r e t a t i o n s o f Referee Menashe's 
statement appear p l a u s i b l e under these c i r c u m s t a n c e s : (1) t h e 
p a r t i e s had agreed t o r e s e r v e t he d e n i a l f o r l a t e r a d j u d i c a t i o n ; 
or (2) c l a i m a n t had f a i l e d t o r a i s e t he d e n i a l as an i s s u e a t t h e 
h e a r i n g or p u t on evidence t o c o n t e s t t he d e n i a l . I f the l a t t e r 
o f these i n t e r p r e t a t i o n s i s c o r r e c t , c l a i m a n t had f a i l e d t o c a r r y 
her burden of p r o o f on the d e n i a l and the d e n i a l would have been 
upheld by Referee Menashe l a t e r i n h i s o r d e r . The o r d e r , however, 
made no d i s p o s i t i o n of the d e n i a l . This l e a v e s t he former 
i n t e r p r e t a t i o n as t h e most p l a u s i b l e and causes us t o conclude 
t h a t the d e n i a l was r e s e r v e d f o r the l i t i g a t i o n which e v e n t u a l l y 
o c c u r r e d b e f o r e Referee Mulder. The Referee e r r e d , t h e r e f o r e , i n 
r u l i n g t h a t t h e d e n i a l c o u l d not be l i t i g a t e d by v i r t u e o f t h e 
d o c t r i n e of res j u d i c a t a . 

T u r n i n g then t o the substance of c l a i m a n t ' s nausea and 
v o m i t i n g c l a i m , a number of medical p r o f e s s i o n a l s gave t h e i r 
o p i n i o n s on the i s s u e of c a u s a t i o n . As i n d i c a t e d e a r l i e r , 
Dr. Manley, c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , t h o u g h t t h a t 
c l a i m a n t ' s headaches and r e l a t e d nausea and v o m i t i n g were caused 
by muscle t e n s i o n a s s o c i a t e d w i t h back and neck p a i n due t o t h e 
i n d u s t r i a l i n j u r y . He l a t e r added t h a t the m e d i c a t i o n which 
c l a i m a n t was t a k i n g f o r her back and neck p a i n might a l s o p l a y a 
r o l e . Dr. Reardon, a f a m i l y p r a c t i t i o n e r , appears t o agree w i t h 
t h i s a n a l y s i s and a l s o suggests a f u n c t i o n a l component. 
Dr. C o l i s t r o , a p s y c h o l o g i s t , t h o u g h t t h a t t h e headaches and 
r e l a t e d nausea and v o m i t i n g were caused by p s y c h o l o g i c a l 
c o n d i t i o n s which had been caused or m a t e r i a l l y worsened by t h e 
c h r o n i c p a i n a s s o c i a t e d w i t h c l a i m a n t ' s i n d u s t r i a l i n j u r y . 
Dr. G i r o d , an i n t e r n i s t , t h o u g h t t h a t c l a i m a n t ' s nausea and 
v o m i t i n g c o u l d be r e l a t e d t o m e d i c a t i o n s which she might be 
t a k i n g , b u t o t h e r w i s e d i d not see a causal r e l a t i o n t o t h e 
i n d u s t r i a l i n j u r y . O rthopaedic C o n s u l t a n t s were u n c e r t a i n o f the 
cause of c l a i m a n t ' s nausea and v o m i t i n g , but suspected t h a t t h e y 
were o f f u n c t i o n a l o r i g i n . Only Dr. Brown, t h e c o n s u l t i n g 
n e u r o l o g i s t , found no p l a u s i b l e l i n k between c l a i m a n t ' s nausea and 
v o m i t i n g and her i n d u s t r i a l i n j u r y . 

I n view of a l l o f the evidence, we conclude t h a t 
c l a i m a n t has e s t a b l i s h e d a m a t e r i a l causal c o n n e c t i o n between her 
r e c u r r e n t episodes of nausea and v o m i t i n g and her i n d u s t r i a l 
i n j u r y whether t h e c o n n e c t i o n i s back p a i n , m e d i c a t i o n or 
p s y c h o l o g i c a l f a c t o r s . That p o r t i o n of SAIF's d e n i a l o f March 24, 
1983 t h a t denied t h e c o n d i t i o n causing c l a i m a n t ' s nausea and 
v o m i t i n g s h a l l be s e t a s i d e . We a l s o s e t a s i d e SAIF's de f a c t o 
d e n i a l s of me d i c a l t r e a t m e n t r e l a t i n g t o c l a i m a n t ' s r e c u r r e n t 
episodes o f nausea and v o m i t i n g . , 



Moving t o the a g g r a v a t i o n i s s u e , c l a i m a n t was 
h o s p i t a l i z e d i n A p r i l 1985 f o r f o u r days due t o p e r s i s t e n t nausea 
and v o m i t i n g secondary t o back p a i n . C l a i m a n t , o f course, had 
v i s i t e d t he emergency room and had been h o s p i t a l i z e d on numerous 
p r i o r o c c a s i o n s . Under these c i r c u m s t a n c e s , we conclude t h a t 
c l a i m a n t ' s A p r i l 1985 h o s p i t a l i z a t i o n i s b e t t e r c h a r a c t e r i z e d as a 
f l u c t u a t i o n i n symptoms r a t h e r than a worsening of her c o n d i t i o n . 
SAIF's de f a c t o d e n i a l o f c l a i m a n t ' s a l l e g e d a g g r a v a t i o n c l a i m , 
t h e r e f o r e , s h a l l be uphe l d . 

With r e g a r d t o the i n t e r i m compensation, p e n a l t i e s and 
a t t o r n e y fees i s s u e s , c l a i m a n t ' s c o n d i t i o n was a l r e a d y i n denied 
s t a t u s a t the time of the a l l e g e d a g g r a v a t i o n i n A p r i l 1985. 
Under these c i r c u m s t a n c e s , i n t e r i m compensation was not due and 
p e n a l t i e s and a t t o r n e y fees f o r improper c l a i m s p r o c e s s i n g are not 
a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r dated A p r i l 17, 1986 i s a f f i r m e d i n 
p a r t and re v e r s e d i n p a r t . That p o r t i o n of the o r d e r t h a t upheld 
the d e n i a l of March 24, 1983 i s r e v e r s e d and t h a t p o r t i o n o f the 
d e n i a l t h a t denied the c o n d i t i o n causing c l a i m a n t ' s nausea and 
v o m i t i n g i s s e t a s i d e . That p o r t i o n of the o r d e r t h a t upheld 
SAIF's de f a c t o d e n i a l s o f medical t r e a t m e n t are s e t a s i d e . The 
remainder of the Referee's order i s a f f i r m e d . Claimant's a t t o r n e y 
i s awarded $1,400 f o r s e r v i c e s a t the h e a r i n g on t h e 
c o m p e n s a b i l i t y and medical s e r v i c e s i s s u e s and $600 f o r s e r v i c e s 
on Board r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

LISA V. PROTHO, Claimant WCB 85-01561 
Steven C. Yates, Claimant's A t t o r n e y , March 23, 1987 
Schwabe, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

The i n s u r e r r e q u e s t s review of Referee Thye's o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r the low back; (2) assessed a 25 p e r c e n t p e n a l t y and an 
a s s o c i a t e d a t t o r n e y fee f o r the i n s u r e r ' s a l l e g e d unreasonable 
d e n i a l ; and (3) awarded c l a i m a n t a $200 a t t o r n e y fee f o r t h e 
i n s u r e r ' s a l l e g e d unreasonable f a i l u r e t o t i m e l y p r o v i d e c e r t a i n 
m e d i c a l r e p o r t s . The is s u e s are a g g r a v a t i o n , p e n a l t i e s and 
a t t o r n e y f e e s . 

We a f f i r m t h a t p o r t i o n of the Referee's o r d e r t h a t 
awarded c l a i m a n t an a t t o r n e y fee f o r the i n s u r e r ' s f a i l u r e t o 
t i m e l y p r o v i d e d i s c o v e r y . On the r e m a i n i n g i s s u e s , we r e v e r s e . 

Claimant i s a former cannery worker who s u f f e r e d a low 
back s t r a i n / s p r a i n on October 13, 1979. The c l a i m was accepted as 
d i s a b l i n g and c l a i m a n t sought c h i r o p r a c t i c t r e a t m e n t from 
Dr. DeShaw. Dr. DeShaw r e l e a s e d c l a i m a n t t o r e t u r n t o r e g u l a r 
work on October 26, 1979, f i n d i n g her m e d i c a l l y s t a t i o n a r y w i t h no 
permanent r e s i d u a l s . The i n s u r e r c l o s e d the c l a i m i n June 1980 
w i t h an allowance o f temporary t o t a l d i s a b i l i t y o n l y . Claimant 
d i d not a p p e a l . 

A f t e r b eing r e l e a s e d t o r e t u r n t o work, c l a i m a n t worked 
f o r a p p r o x i m a t e l y one week b e f o r e b e i n g l a i d o f f f o r reasons 
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u n r e l a t e d t o her compensable i n j u r y . She then d i d not seek 
medical t r e a t m e n t f o r more than t h r e e y e a r s . On March 30, 1983, 
she r e t u r n e d t o Dr. DeShaw, c o m p l a i n i n g of r e c u r r e n t low back 
symptoms. DeShaw r e p o r t e d t h a t c l a i m a n t ' s p a i n had r e t u r n e d " f o r 
no apparent reason," a l t h o u g h he noted t h a t the symptoms were 
s i m i l a r t o those c l a i m a n t e x p e r i e n c e d f o l l o w i n g t h e 1979 s t r a i n . 
Dr. DeShaw requeste d a u t h o r i t y t o resume c h i r o p r a c t i c t r e a t m e n t s , 
but s p e c i f i c a l l y i n d i c a t e d t h a t he was not se e k i n g a reopening of 
the c l a i m . 

Claimant was seen b r i e f l y by Drs. Robinson and Poulson 
b e f o r e b e g i n n i n g t r e a t m e n t w i t h c h i r o p r a c t o r s McMahon and B u t t l e r 
i n November 1984. Dr. McMahon found c l a i m a n t not m e d i c a l l y 
s t a t i o n a r y and began a s e r i e s of c h i r o p r a c t i c t r e a t m e n t s . A 
subsequent CT scan r e v e a l e d b i l a t e r a l s p o n d y l o s i s a t L5. On 
March 26, 1985, Drs. McMahon and B u t t l e r r e p o r t e d t h a t c l a i m a n t 
was i n a "worsened c o n d i t i o n " due t o "many p o s i t i v e f i n d i n g s . " 

Claimant r e t u r n e d t o Dr. Poulson i n A p r i l 1985. Poulson 
opined t h a t c l a i m a n t e x h i b i t e d a s p o n d y l o l i s t h e s i s o f L5 on S I . 
A l t h o u g h he d i d not d i s c u s s the cause of c l a i m a n t ' s r e t u r n e d 
symptoms, Poulson recommended s u r g e r y " o n l y i f t he p a t i e n t f e e l s 
her p a i n i s severe enough t h a t she wants t o go t h r o u g h w i t h 
s u r g e r y . " Surgery was never performed. The i n s u r e r i s s u e d a 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m on A p r i l 30, 1985, 
a s s e r t i n g t h a t c l a i m a n t ' s c o n d i t i o n was no l o n g e r r e l a t e d t o the 
1979 i n j u r y and t h a t t h e r e had been no worsening. 

I n September 1985, the i n s u r e r sent c l a i m a n t t o 
Drs. Berman and Abrams f o r an independent c h i r o p r a c t i c 
e x a m i n a t i o n . The e x a m i n a t i o n r e v e a l e d few o b j e c t i v e f i n d i n g s . 
Drs. Berman and Abrams opined t h a t c l a i m a n t ' s 1979 s p r a i n / s t r a i n 
had c o m p l e t e l y r e s o l v e d w i t h o u t permanent r e s i d u a l s , and t h a t 
c l a i m a n t c o u l d r e t u r n t o work c o n s i s t e n t w i t h her s m a l l p h y s i c a l 
s t a t u r e . I n an addendum t o t h e i r r e p o r t , the p h y s i c i a n s s t a t e d 
t h a t c l a i m a n t ' s b i l a t e r a l s p o n d y l o s i s was not caused by her 
i n d u s t r i a l i n j u r y and t h a t t h e r e had been no m a t e r i a l worsening o f 
the u n d e r l y i n g c o n d i t i o n . 

I n A p r i l 1986, c l a i m a n t was examined by Dr. Gripekoven, 
an o r t h o p e d i c surgeon. Claimant r e p o r t e d t h a t t h e c h i r o p r a c t i c 
t r e a t m e n t she had been r e c e i v i n g had been of l i t t l e b e n e f i t and 
t h a t she f e l t "about t h e same." Dr. Gripekoven agreed w i t h 
Dr. Poulson t h a t c l a i m a n t e x h i b i t e d a grade I s p o n d y l o l i s t h e s i s 
and a pars i n t e r a r t i c u l a r i s d e f e c t a t L5. He found no evidence of 
permanent impairment and no need f o r f u r t h e r t r e a t m e n t . 

I n A p r i l 1986, Dr. DeShaw, t h e o r i g i n a l t r e a t i n g 
p h y s i c i a n , was asked h i s o p i n i o n r e g a r d i n g c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . He r e p o r t e d t h a t when he had l a s t seen c l a i m a n t i n 
March 1983, her 1979 s t r a i n had c o m p l e t e l y r e s o l v e d and t h a t any 
ongoing symptoms would be u n r e l a t e d t o the o r i g i n a l i n j u r y . 

Dr. B u t t l e r was deposed. He t e s t i f i e d t h a t w h i l e 
c l a i m a n t d i d e x h i b i t p r e e x i s t i n g s p o n d y l o s i s , t h e 1979 i n j u r y 
l i k e l y caused t h a t c o n d i t i o n t o develop i n t o a s p o n d y l o l i s t h e s i s 
(a f o r w a r d s l i p p i n g of the L5 v e r t e b r a ) , r e s u l t i n g i n c l a i m a n t ' s 
symptoms. He a d m i t t e d , however, t h a t he c o u l d n o t be c e r t a i n 
whether t h e r e had been a s p o n d y l o l i s t h e s i s p r e s e n t p r i o r t o 
c l a i m a n t ' s i n j u r y . 

Dr. Gripekoven was a l s o deposed. He s t a t e d t h a t w h i l e 
the 1979 work i n c i d e n t d i d make c l a i m a n t symptomatic f o r t h e f i r s t 
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t i m e , the l a t e r development of her c o n d i t i o n was t h e r e s u l t of an 
u n r e l a t e d , n a t u r a l p r o g r e s s i o n of the u n d e r l y i n g d i s e a s e . 
Dr. Gripekoven a l s o opined t h a t t h e r e had been no o b j e c t i v e 
worsening of the u n d e r l y i n g c o n d i t i o n . 

Dr. Abrams t e s t i f i e d t h a t t h e r e was no evidence t h a t t h e 
1979 i n j u r y caused or worsened c l a i m a n t ' s u n d e r l y i n g 
s p o n d y l o l i s t h e s i s . He f e l t t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was 
u n r e l a t e d t o the o r i g i n a l i n j u r y , and t h a t t h e r e was a p o t e n t i a l 
r e l a t i o n s h i p between c l a i m a n t ' s symptoms and a motor v e h i c l e 
a c c i d e n t i n which she was i n v o l v e d a f t e r b eing l a i d o f f i n l a t e 
1979. 

Claimant t e s t i f i e d t h a t she was asymptomatic b e f o r e the 
1979 i n j u r y . She f u r t h e r s t a t e d t h a t a l t h o u g h she d i d not seek 
med i c a l t r e a t m e n t f o r t h r e e years a f t e r her i n i t i a l t r e a t m e n t s 
w i t h Dr. DeShaw, her low back symptoms never f u l l y r e s o l v e d a f t e r 
t he i n j u r y . 

The Referee found t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n 
had not worsened. He concluded, however, t h a t c l a i m a n t had been 
a t l e a s t t e m p o r a r i l y l e s s able t o work i n March 1985, when 
Dr. B u t t l e r r e p o r t e d t h a t she was not ""presently" r e l e a s e d f o r 
work. R e l y i n g on the t h e n - c u r r e n t a g g r a v a t i o n s t a n d a r d s e t f o r t h 
i n Smith v. SAIF, 78 Or App 443 ( 1 9 8 6 ) , the Referee found t h a t 
c l a i m a n t had e s t a b l i s h e d the c o m p e n s a b i l i t y of her a g g r a v a t i o n 
c l a i m . 

A f t e r the Referee's o r d e r , the Supreme Court expressed 
i t s agreement w i t h the Court of Appeals t h a t i n o r d e r f o r a 
c l a i m a n t t o e s t a b l i s h a compensable a g g r a v a t i o n , she must prove a 
worsening of her c o n d i t i o n by d e m o n s t r a t i n g t h a t she i s "more 
d i s a b l e d , " i . e . , l e s s a b l e t o work. Smith v. SAIF, 302 Or 396 
( 1 9 8 6 ) . According t o the c o u r t , i f a c l a i m a n t f i l e s a c l a i m f o r a 
w o r s e n i n g , seeking i n c r e a s e d b e n e f i t s f o r permanent p a r t i a l 
d i s a b i l i t y , she must demonstrate a worsening t h a t makes her l e s s 
a b l e t o work t o the e x t e n t t h a t she i s l e s s a b l e t o o b t a i n and 
h o l d employment i n the broad f i e l d of g e n e r a l o c c u p a t i o n s than she 
was p r i o r t o the worsening. On the o t h e r hand, i f she f i l e s a 
c l a i m t o o b t a i n a d d i t i o n a l temporary t o t a l d i s a b i l i t y b e n e f i t s , 
she must prove a worsening t h a t makes her l e s s a b l e t o work t o the 
e x t e n t t h a t she i s t e m p o r a r i l y i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . See 
C u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . 

To prove an a g g r a v a t i o n , c l a i m a n t must show t h a t her 
c o n d i t i o n i s worse than i t was a t the time of the l a s t award of 
compensation. Gwynn v. SAIF, 84 Or App 67 (February 25, 1987); 
C o n s o l i d a t e d Freightways v. Foushee, 78 Or App 509, r e v den 301 Or 
338 ( 1 9 8 6 ) . She must a l s o prove t h a t the worsening i s r e l a t e d t o 
the o r i g i n a l compensable i n j u r y . Van Horn v. J e r r y J e r z e l , I n c . , 
66 Or App 457 (1984). I n c r e a s e d symptoms i n and of themselves are 
not compensable; they are not s u f f i c i e n t t o r e q u i r e payment of 
a d d i t i o n a l compensation, u n l e s s t h e worker s u f f e r s p a i n o r 
a d d i t i o n a l d i s a b i l i t y t h a t r e s u l t s i n l o s s of the worker's a b i l i t y 
t o work and the worker t h e r e b y s u f f e r s a l o s s o f e a r n i n g 
c a p a c i t y . Smith, s u p r a , 302 Or a t 401. 

We agree w i t h t h e Referee t h a t c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n has not worsened. T h e r e f o r e , i f c l a i m a n t i s t o prove a 
compensable a g g r a v a t i o n , she must not o n l y demonstrate t h a t her 
i n c r e a s e d symptoms are r e l a t e d t o her 1979 i n j u r y , she must a l s o 
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prove t h a t t h e y have rendered her more d i s a b l e d ( l e s s a b l e t o 
work) th a n she was a t the time of her 1980 c l a i m c l o s u r e . A f t e r 
r e v i e w i n g the r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d t o prove 
e i t h e r element of her c l a i m . F i r s t , we are not persuaded t h a t 
c l a i m a n t ' s i n d u s t r i a l i n j u r y remains a m a t e r i a l c o n t r i b u t i n g cause 
of her c u r r e n t symptoms. While i t appears t h a t t h e i n j u r y made 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n symptomatic f o r t h e f i r s t t i m e , 
the l e n g t h y h i a t u s between the i n j u r y and c l a i m a n t ' s r e t u r n f o r 
t r e a t m e n t i n 1983 s t r o n g l y suggests t h a t the e f f e c t s o f the i n j u r y 
r e s o l v e d d u r i n g the i n t e r i m . According t o Drs. Gripekoven, Abrams 
and Berman, c l a i m a n t ' s 1983 r e t u r n f o r t r e a t m e n t was n e c e s s i t a t e d 
by the n a t u r a l and u n r e l a t e d development, i f any, of her 
c o n g e n i t a l d i s e a s e . 

We are m i n d f u l t h a t Dr. B u t t l e r a t t r i b u t e d c l a i m a n t ' s 
c u r r e n t c o n d i t i o n t o a s p o n d y l o l i s t h e s i s r e s u l t i n g from t h e 1979 
i n j u r y . We f i n d , however, t h a t B u t t l e r f a i l e d t o a d e q u a t e l y 
e x p l a i n why c l a i m a n t d i d not r e q u i r e medical t r e a t m e n t f o r more 
than t h r e e years a f t e r b r i e f l y v i s i t i n g Dr. DeShaw i n l a t e 1979, 
or why, a t the end of DeShaw's t r e a t m e n t , he found c l a i m a n t t o 
have c o m p l e t e l y r e s o l v e d . We are more persuaded by the o p i n i o n s 
of the c o n s u l t i n g p h y s i c i a n s . 

Second, even i f c l a i m a n t ' s c u r r e n t c o n d i t i o n i s r e l a t e d 
t o her 1979 i n j u r y , we f i n d t h a t her symptoms have not rendered 
her l e s s a b l e t o work than she was a t the time o f the 1980 
c l o s u r e . Claimant's 1979 l a y o f f was u n r e l a t e d t o her i n j u r y , and 
a t the time of c l o s u r e she appeared t o have r e s o l v e d . Years 
l a t e r , Drs. Berman, Abrams and Gripekoven found c l a i m a n t s t i l l t o 
be w i t h o u t impairment and capable of r e t u r n i n g t o work. While 
Dr. B u t t l e r opined t h a t c l a i m a n t had "worsened" because o f "many 
p o s i t i v e f i n d i n g s , " he d i d not d i s c u s s how worsened symptoms would 
reduce c l a i m a n t ' s a b i l i t y t o work. W i t h o u t more evidence o f 
decreased c a p a c i t y f o r employment, c l a i m a n t ' s a g g r a v a t i o n c l a i m 
must f a i l . I t f o l l o w s t h a t t h e p e n a l t y and a t t o r n e y f ee assessed 
by t he Referee f o r t he i n s u r e r ' s a l l e g e d unreasonable d e n i a l s h a l l 
a l s o be s e t a s i d e . 

ORDER 

The Referee's o r d e r dated August 28, 1986 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t s e t 
asi d e the i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
assessed a 25 p e r c e n t p e n a l t y and a t t o r n e y f ee f o r t he i n s u r e r ' s 
a l l e g e d unreasonable d e n i a l are r e v e r s e d . The remainder of t h e 
Referee's o r d e r i s a f f i r m e d . 

MYRON E. BLAKE, Claimant 
P o z z i , e t a l . , C laimant's A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
L e s t e r H u n t s i n g e r ( S A I D , Defense A t t o r n e y 

By t he Board en banc. 

EBI Companies seeks review o f those p o r t i o n o f Referee 
Neal's o r d e r t h a t : (1) s e t as i d e i t s d e n i a l of c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m f o r h i s low back c o n d i t i o n ; (2) upheld t he 
SAIF C o r p o r a t i o n ' s d e n i a l of r e s p o n s i b i l i t y f o r t h e af o r e m e n t i o n e d 
c o n d i t i o n s ; and (3) e n f o r c e d an i n t e r i m order denying EBI an 
independent m e d i c a l e x a m i n a t i o n . S p e c i f i c a l l y , EBI seeks r e v e r s a l 
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of t he i n t e r i m o rder and remand f o r the independent medical 
e x a m i n a t i o n . The i s s u e s are remand and the p r o p r i e t y of t h e 
i n t e r i m o r d e r . 

Claimant s u f f e r e d a compensable i n j u r y t o h i s upper and 
lower back i n 1977. This c l a i m was accepted by SAIF and 
u l t i m a t e l y c l o s e d by a 1979 D e t e r m i n a t i o n Order. I n J u l y 1983, 
c l a i m a n t s u f f e r e d a second compensable i n j u r y a f t e r s t r i k i n g h i s 
head. This c l a i m was accepted by EBI and c l o s e d by an October 
1983 D e t e r m i n a t i o n Order. T h e r e a f t e r , c l a i m a n t r e t u r n e d t o work 
as an e l e c t r i c i a n f o r EBI's i n s u r e d . 

I n January 1985, c l a i m a n t e x p e r i e n c e d d i s a b l i n g p a i n i n 
h i s neck and low back. As a r e s u l t , c l a i m a n t f i l e d a c l a i m f o r 
new i n j u r y w i t h EBI. I n A p r i l 1985, EBI denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n , c o n c l u d i n g t h a t i t was due t o a p r e e x i s t i n g 
c o n d i t i o n . I n May 1985, c l a i m a n t requested t h a t SAIF v o l u n t a r i l y 
reopen h i s c l a i m f o r a g g r a v a t i o n . SAIF denied the r e q u e s t and 
opposed the issuance of an own motion order reopening the c l a i m , 
s t a t i n g t h a t c l a i m a n t ' s c o n d i t i o n had not m a t e r i a l l y worsened 
s i n c e the l a s t arrangement of compensation. I n J u l y 1985, the 
Board i s s u e d an order c o n s o l i d a t i n g the two m a t t e r s f o r h e a r i n g . 

I n November 1985, EBI scheduled an independent m e d i c a l 
e x a m i n a t i o n . I n response, c l a i m a n t f i l e d a Motion t o Quash the 
n o t i c e of e x a m i n a t i o n . A f t e r c o n s i d e r i n g the arguments of the 
p a r t i e s , the A c t i n g P r e s i d i n g Referee g r a n t e d the m o t i o n . 

Hearing was h e l d i n March 1986. The Referee found the 
main i s s u e t o be r e s p o n s i b i l i t y . Based on the evidence i n the 
r e c o r d , the Referee concluded t h a t c l a i m a n t had s u f f e r e d a new 
i n j u r y . Consequently, EBI's d e n i a l was s e t a s i d e . D e s p i t e EBI's 
o b j e c t i o n s , the Referee f e l t c o n s t r a i n e d t o e n f o r c e the A c t i n g 
P r e s i d i n g Referee's i n t e r i m o rder denying the independent medical 
e x a m i n a t i o n . However, the Referee noted t h a t EBI's a b i l i t y t o put 
on a defense t o i t s d e n i a l had been s i g n i f i c a n t l y i m p a i r e d by the 
i n t e r i m o r d e r . 

EBI r e q u e s t s t h a t we s e t a s i d e the i n t e r i m o r d e r and 
remand the case f o r c o m p l e t i o n of the i n c o m p l e t e l y and i m p r o p e r l y 
developed r e c o r d . A f t e r de novo r e v i e w , we agree. 

Claimant's argument c e n t e r s on ORS 656.325(1) which 
s t a t e s : 

"Any worker e n t i t l e d t o r e c e i v e 
compensation under ORS 656.001 - ORS 
656.794 i s r e q u i r e d , i f r e q u e s t e d by the 
d i r e c t o r , the i n s u r e r or the s e l f - i n s u r e d 
employer, t o submit t o a medical 
e x a m i n a t i o n a t a time and from t i m e t o time 
a t a p l a c e reasonably c o n v e n i e n t f o r t h e 
worker and as may be p r o v i d e d by the r u l e s 
of the d i r e c t o r . However, no more than 
t h r e e e x a m i n a t i o n s , except by c o n s u l t i n g 
p h y s i c i a n s , may be requested except a f t e r 
n o t i f i c a t i o n t o and a u t h o r i z a t i o n by t h e 
d i r e c t o r . I f the worker r e f u s e s t o submit 
t o any such e x a m i n a t i o n , or o b s t r u c t s the 
same, the r i g h t s of the worker t o 
compensation s h a l l be suspended w i t h t h e 
consent of the d i r e c t o r u n t i l t he 
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e x a m i n a t i o n has taken p l a c e , and no 
compensation s h a l l be payable d u r i n g or f o r 
on account of such p e r i o d . " (emphasis 
added). 

Claimant contends t h a t EBI's d e n i a l p r e c l u d e d him from 
compensation, and t h e r e f o r e , the i n s u r e r i s not e n t i t l e d t o an 
independent medical e x a m i n a t i o n pursuant t o ORS 656.325(1). 

This argument was r e j e c t e d i n V i c t o r i a N a pier, 34 Van 
Na t t a 1042 ( 1 9 8 2 ) , which c o n t i n u e s t o be good law. Consequently, 
we h o l d t h a t a d e n i a l does not p r e c l u d e the i n s u r e r from o b t a i n i n g 
independent m e d i c a l e x a m i n a t i o n s i n the manner p r e s c r i b e d by ORS 
656.325. 

P e r m i t t i n g independent medical e x a m i n a t i o n s a f t e r a 
d e n i a l of compensation i s c o n s i s t e n t w i t h the Workers' 
Compensation Act's p o l i c y , " [ T ] o p r o v i d e a f a i r and j u s t 
a d m i n i s t r a t i v e system f o r d e l i v e r y of medical and f i n a n c i a l 
b e n e f i t s t o i n j u r e d workers t h a t reduces l i t i g a t i o n and e l i m i n a t e s 
the a d v e r s a r y n a t u r e of the compensation proceedings t o the 
g r e a t e s t e x t e n t p r a c t i c a b l e . " ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) . We do not 
con s i d e r p r e v e n t i n g an i n s u r e r from o b t a i n i n g m e a n i n g f u l and 
r e l e v a n t evidence c o n c e r n i n g a c o n t e s t e d d e n i a l t o be e i t h e r f a i r 
or j u s t . 

ORS 656.325(1) must be read i n l i g h t o f the Workers' 
Compensation Act's e x p l i c i t and i m p l i c i t s t a t u t o r y p o l i c y o f 
p r o v i d i n g a forum f o r the j u s t and f a i r a d m i n i s t r a t i o n o f c l a i m s . 
When viewed i n t h i s manner, the f i r s t s i x words of the s t a t u t e a r e 
ambiguous and are s u b j e c t t o s t a t u t o r y c o n s t r u c t i o n w i t h i n t h e 
c o n t e x t o f the e n t i r e A c t . See Newell v. T a y l o r , 212 Or 522 
(19 5 8 ) . C o n s i d e r i n g ORS 656.325(1) w i t h i n t h i s c o n t e x t , we 
conclude t h a t i t a p p l i e s t o c l a i m a n t ' s s e e k i n g compensation as 
w e l l as those r e c e i v i n g i t s b e n e f i t s . I n p u r s u i n g a c l a i m , t h e 
c l a i m a n t proceeds on the premise t h a t he i s e n t i t l e d t o 
compensation. This c o n t e n t i o n i s s u f f i c i e n t t o r e q u i r e the 
c l a i m a n t t o submit t o an ex a m i n a t i o n w i t h i n the l i m i t s o f t h e 
s t a t u t e s and r u l e s . 

Thus, f o r the above reasons we adhere t o our p r e v i o u s 
d e c i s i o n i n Nap i e r , supra. C o n s i s t e n t w i t h t h i s o p i n i o n , we 
r e v e r s e the A c t i n g P r e s i d i n g Referee's I n t e r i m Order and conclude 
t h a t EBI was e n t i t l e d t o an independent m e d i c a l e x a m i n a t i o n . 
A c c o r d i n g l y , t h i s r e c o r d has been i n c o m p l e t e l y and i n s u f f i c i e n t l y 
developed and we remand f o r the t a k i n g of a d d i t i o n a l e v i d e n c e . 
ORS 656. 295 (5 ) . 

ORDER 

The Referee's o r d e r dated A p r i l 10, 1986 i s vacated and 
t h i s m a t t e r i s remanded t o the Hearings D i v i s i o n f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

ROBERT E. BUTSON, Claimant Own Motion 86-0654M 
Steven C. Yates, Claimant's A t t o r n e y March 25, 1987 
Nelson, e t a l . , Defense A t t o r n e y s Own Moti o n Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of h i s August 24, 1979 i n d u s t r i a l i n j u r y . 
C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r c o n t i n u e s 
t o pay c l a i m a n t ' s medical expenses, but opposes reopening f o r t h e 
payment o f temporary t o t a l d i s a b i l i t y compensation. 
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A f t e r thorough review of the m e d i c a l evidence, the Board 
f i n d s no p e r s u a s i v e evidence of an o b j e c t i v e worsening of 
c l a i m a n t ' s compensable c o n d i t i o n . Claimant has r e c e i v e d permanent 
d i s a b i l i t y awards t o t a l l i n g 65 pe r c e n t and i t i s apparent t h a t h i s 
symptoms are c o n s i s t e n t w i t h t h i s award. We a l s o f i n d t h a t 
c l a i m a n t has not been g a i n f u l l y employed s i n c e 1982 and i s n o t 
e n t i t l e d t o compensation f o r temporary t o t a l d i s a b i l i t y i n any 
even t . C u t r i g h t v. Weyerhaeuser Company, 299 Or 290 (19 8 5 ) . The 
requ e s t f o r own motion r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 

MICHAEL E. DAVISON, Claimant WCB 83-09422 
W.D. Bates, J r . , Claimant's A t t o r n e y March 25, 1987 
W i l l i a m B l i t z ( S A I F ) , Defense A t t o r n e y Second Order on Remand 

Claimant has requested r e c o n s i d e r a t i o n of the Board's 
Order on Remand dated February 26, 1987 t h a t remanded h i s c l a i m t o 
the SAIF C o r p o r a t i o n f o r c l o s u r e pursuant t o ORS 656.268. 
Claimant asks t h a t we award an a t t o r n e y fee i n the amount o f 25 
pe r c e n t of any permanent d i s a b i l i t y award g r a n t e d a t the time of 
c l a i m c l o s u r e , not t o exceed $2,000. 

Claimant's request i s g r a n t e d . For e f f o r t s expended and 
r e s u l t s o b t a i n e d i n t h i s m a t t e r , c l a i m a n t ' s a t t o r n e y i s awarded 25 
pe r c e n t of any permanent d i s a b i l i t y award g r a n t e d when h i s c l a i m 
i s c l o s e d . ORS 656. 386 (2 ) ; OAR 438-47-010 e t seq. This a t t o r n e y 
fee award s h a l l not exceed $2,000. 

A c c o r d i n g l y , our Order on Remand i s wi t h d r a w n . On 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our p r i o r o r d e r , as 
supplemented h e r e i n , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

LONA L. EMERY, Claimant WCB 84-03674 
Emmons, e t a l . , C laimant's A t t o r n e y s March 25, 1987 
Rob e r t s , e t a l . , Defense A t t o r n e y s Order on Remand 

This m a t t e r i s b e f o r e t he Board on remand from t h e Court 
of Appeals. Emery v. A d j u s t c o , 82 Or App 101 (198 6 ) . The c o u r t 
a f f i r m e d the Board's order i n Lona L. Emery, 37 Van Natta 947 
(198 5 ) , which had found t h a t the c l a i m had not been p r e m a t u r e l y 
c l o s e d . However, inasmuch as the Board made no f i n d i n g c o n c e r n i n g 
the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y , t h e c o u r t remanded 
f o r a d e t e r m i n a t i o n of t h i s i s s u e . 

A f t e r c o n d u c t i n g our de novo review o f the r e c o r d , we 
conclude t h a t the compensable i n j u r y has r e s u l t e d i n a permanent 
l o s s of e a r n i n g c a p a c i t y . ORS 656.214(5). I n r a t i n g t h e e x t e n t 
of c l a i m a n t ' s permanent d i s a b i l i t y , we c o n s i d e r her p h y s i c a l 
impairment a t t r i b u t a b l e t o her compensable c e r v i c a l c o n d i t i o n , 
which i n c l u d e s the c r e d i b l e t e s t i m o n y c o n c e r n i n g her p a i n and 
p h y s i c a l l i m i t a t i o n s , and a l l of the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s et f o r t h i n OAR 436-30-380 et seq. We app l y 
these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 510 
(19 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (19 8 2 ) . 

F o l l o w i n g our review of the medical and l a y ev i d e n c e , 
and c o n s i d e r i n g t he aforementione d g u i d e l i n e s , we conclude t h a t a 
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10 p e r c e n t unscheduled permanent d i s a b i l i t y award a d e q u a t e l y 
compensates c l a i m a n t f o r her compensable i n j u r y . 

ORDER 

Claimant i s awarded 10 pe r c e n t (32 degrees) unscheduled 
permanent d i s a b i l i t y f o r her compensable i n j u r y . Claimant's 
a t t o r n e y i s awarded 25 p e r c e n t o f t h i s i n c r e a s e d compensation, not 
t o exceed $3,000. This award s h a l l be p a i d from c l a i m a n t ' s 
permanent d i s a b i l i t y award. 
TIMOTHY H. FITZPATRICK, Claimant WCB 85-02237 
Coons & Cole, Claimant 1 s A t t o r n e y s March 25, 1987 
Cummins, Cummins, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The i n s u r e r r e q u e s t s review o f Referee Q u i l l i n a n ' s o r d e r , 
as adhered t o on r e c o n s i d e r a t i o n , t h a t s e t a s i d e i t s "back up" 
d e n i a l of c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c l a i m . On 
r e v i e w , t he i n s u r e r contends t h a t : (1) i t s d e n i a l was p e r m i s s i b l e 
under Bauman v. SAIF, 295 Or 788 (198 3 ) ; and (2) c l a i m a n t ' s 
c o n d i t i o n i s not compensable. 

F o l l o w i n g our de novo review o f the r e c o r d , we are not 
persuaded t h a t t h e i n s u r e r ' s acceptance o f t h e c l a i m was prompted by 
f r a u d , m i s r e p r e s e n t a t i o n , or o t h e r i l l e g a l a c t i v i t y . A c c o r d i n g l y , 
we agree w i t h t he Referee t h a t the i n s u r e r ' s d e n i a l i s p r o h i b i t e d 
under Bauman v. SAIF, 295 Or 788 (198 3 ) . Our agreement w i t h t he 
Referee's c o n c l u s i o n c o n c e r n i n g t he Bauman i s s u e , s h o u l d n o t a l s o be 
i n t e r p r e t e d as an a f f i r m a n c e o f the Referee's a l t e r n a t i v e f i n d i n g o f 
c o m p e n s a b i l i t y . 

ORDER 
The Referee's o r d e r dated May 30, 1986, as r e c o n s i d e r e d 

June 24, 1986, i s a f f i r m e d . Claimant's a t t o r n e y i s awarded $550 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the i n s u r e r . 

CHARMAINE A. FRAZIER, Claimant WCB 85-07844 
Gary Jensen, Claimant's A t t o r n e y March 25, 1987 
B r i a n Pocock, Defense A t t o r n e y Order on Review 

Reviewed by Board Members F e r r i s and Lewis. 

The i n s u r e r r e q u e s t s review of Referee Brown's o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r her head 
and neck c o n d i t i o n . The i s s u e i s c o m p e n s a b i l i t y . 

Claimant was wo r k i n g f o r the employer as a shim 
o p e r a t o r . On A p r i l 26, 1985, she a l l e g e s t h a t she p u l l e d a w i r e 
c a u s i n g a p i p e t o f a l l s t r i k i n g her on the head. Claimant s t a t e d 
t h a t she became d i z z y and nauseated. A f t e r t h e i n c i d e n t she 
remained a t work u n t i l t h e l u n c h break and then went home. She 
c a l l e d her s u p e r v i s o r t o t e l l her t h a t she would not be r e t u r n i n g , 
t h a t day. On A p r i l 30, 1985 she saw Dr. B y e r l y who, based on 
c l a i m a n t ' s s t a t e m e n t s r e g a r d i n g d i z z i n e s s , nausea and headaches, 
diagnosed c o n t u s i o n of the head and c e r v i c a l v e r t e b r a e . 
Subsequently, he r e f e r r e d her t o Dr. Serbu, a neurosurgeon, f o r 
a d d i t i o n a l t e s t s . Dr. Serbu found her head and neck t o be 
norma l . N e i t h e r p h y s i c i a n c o u l d document o b j e c t i v e evidence 
d e m o n s t r a t i n g c l a i m a n t had s u f f e r e d t he i n j u r y she d e s c r i b e d . The 
i n s u r e r denied t h e c l a i m on June 18, 1985. 
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Immediately p r i o r t o the s t a r t of h e a r i n g , t h e Referee 
viewed the machine on which c l a i m a n t had worked. A f t e r w a r d s , the 
p l a n t manager t e s t i f i e d t h a t , based upon h i s measurements of the 
machine ana s u r r o u n d i n g a r e a , c l a i m a n t c o u l d not have been s t r u c k 
i n t h e manner she d e s c r i b e d . F u r t h e r , he had a t t e m p t e d t o 
d u p l i c a t e the i n j u r y t h r e e days a f t e r the i n c i d e n t u s i n g the same 
machine se t up i n a s i m i l a r f a s h i o n . He c o u l d not get t h e p i p e t o 
s t r i k e him i n the manner s t a t e d by c l a i m a n t . Ms. Cessna, 
c l a i m a n t ' s s u p e r v i s o r , a l s o was unable t o understand how t h e p i p e 
c o u l d have h i t c l a i m a n t . 

Claimant's co-worker, Ms. Davis, t e s t i f i e d t h a t a t the 
time of t h i s i n c i d e n t she was w o r k i n g i n f r o n t of c l a i m a n t ' s 
machine. Ms. Davis d i d not a c t u a l l y see the p i p e f a l l or s t r i k e 
c l a i m a n t . However, she heard the p i p e f a l l and c l a i m a n t say 
"ouch". She t u r n e d and saw c l a i m a n t w i t h her hand on her head. 
Claimant i n i t i a l l y t o l d her t h a t the p i p e had s t r u c k her i n t h e 
arm and hand, but soon t h e r e a f t e r t o l d her t h a t i t s t r u c k her i n 
t h e head. At the t i m e , they laughed about the i n c i d e n t , b e l i e v i n g 
t h a t c l a i m a n t was not s e r i o u s l y h u r t . 

Ms. Cessna, c l a i m a n t ' s s u p e r v i s o r , t e s t i f i e d t h a t a f t e r 
she heard about the i n c i d e n t she a t t e m p t e d t o determine i f 
c l a i m a n t was i n j u r e d . She observed c l a i m a n t s t a n d i n g i n f r o n t of 
her press and r u b b i n g her head. She asked c l a i m a n t i f she was a l l 
r i g h t . S t a t i n g t h a t the p i p e had s t r u c k her head, c l a i m a n t 
responded t h a t she f e l t nauseated and d i z z y . Ms. Cessna asked i f 
she c o u l d look a t her head, but c l a i m a n t r e f u s e d s t a t i n g t h a t i t 
would be a l l r i g h t . Claimant d e c l i n e d an o f f e r t o l i e down,, 
w a i t e d u n t i l t he l u n c h break, and then went home. Her mother 
t e s t i f i e d t h a t when c l a i m a n t a r r i v e d home she appeared p a l e and 
drawn. L a t e r t h a t day, c l a i m a n t c a l l e d Ms. Cessna t o t e l l her 
t h a t she would not r e t u r n t o work as a r e s u l t o f her headaches, 
d i z z i n e s s and nausea. 

The i n s u r e r contends t h a t c l a i m a n t f a i l e d t o c a r r y her 
burden of p r o o f . A f t e r de novo r e v i e w , we agree. 

A f t e r o b s e r v i n g the machine and l i s t e n i n g t o the 
t e s t i m o n y , the Referee concluded t h a t c l a i m a n t had u n r e l i a b l y 
d e s c r i b e d the l o c a t i o n of the p i p e when i t f e l l . F u r t h e r , 
c l a i m a n t t e s t i f i e d t h a t she never spoke t o Ms. Cessna a f t e r the 
i n c i d e n t u n t i l her phone c a l l l a t e r t h a t day. The Referee c o u l d 
not r e c o n c i l e the t e s t i m o n y of c l a i m a n t and Ms. Cessna and c o u l d 
f i n d no reason t o d i s b e l i e v e Ms. Cessna's t e s t i m o n y . S i m i l a r l y , 
we are unable t o r e c o n c i l e the t e s t i m o n y of c l a i m a n t and 
Ms. Cessna. 

Claimant's s t r o n g e s t evidence comes from her coworker 
Ms. Davis. However, Ms Davis s t a t e d t h a t c l a i m a n t i n i t i a l l y t o l d 
her she was s t r u c k i n the arm and hand. I t was not u n t i l l a t e r 
t h a t c l a i m a n t t o l d her she was s t r u c k i n the head. No evidence 
was o f f e r e d why c l a i m a n t may have a l t e r e d the l o c a t i o n where she 
was s t r u c k . Ms. Davis f u r t h e r s t a t e d t h a t t h e y b o t h laughed about 
the s i t u a t i o n and t h a t she d i d not b e l i e v e c l a i m a n t was r e a l l y 
h u r t . She d i d not observe any p h y s i c a l i n j u r y t o c l a i m a n t . 

The m e d i c a l evidence a l s o does not s u p p o r t c l a i m a n t . 
Claimant t e s t i f i e d t h a t as a r e s u l t of t h i s i n c i d e n t she r e c e i v e d 
a bump on t h e head. She t r e a t e d f o u r days a f t e r the a l l e g e d 
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i n c i d e n t , but Dr. B y e r l y c o u l d f i n d no o b j e c t i v e evidence o f 
c l a i m a n t h a v i n g s u s t a i n e d an i n j u r y . Dr. Serbu, a neurosurgeon, 
a l s o c o u l d f i n d no o b j e c t i v e evidence o f an i n j u r y t o c l a i m a n t ' s 
head or neck. Other than an u n r e l a t e d c a r p a l t u n n e l problem, t h e 
medic a l evidence o f f e r s no o b j e c t i v e evidence o f impa i r m e n t . 
F u r t h e r , assuming c l a i m a n t does have a c o n d i t i o n r e l a t e d t o her 
symptoms of d i z z i n e s s , nausea and headaches, the m e d i c a l evidence 
does not s u p p o r t t h a t c o n d i t i o n being r e l a t e d t o an i n j u r y a t work. 

A f t e r a f u l l r eview of the medical and l a y evidence we 
conclude t h a t c l a i m a n t f a i l e d t o prove by a preponderance o f the 
evidence t h a t she s u s t a i n e d a compensable i n j u r y f o r which she 
r e q u i r e d t r e a t m e n t . T h e r e f o r e , the order of the Referee i s 
r e v e r s e d . 

ORDER 

The Referee's o r d e r dated J u l y 29, 1986 i s r e v e r s e d . . 

DAVID NIEMANN, Claimant Own Moti o n 87-0095M 
March 25, 1987 
Own Motion Order 

Claimant has requested t h a t the Board e x e r c i s e i t s own 
motion a u t h o r i t y and reopen h i s c l a i m f o r an a l l e g e d worsening of 
h i s January 24, 1980 i n d u s t r i a l i n j u r y . His a g g r a v a t i o n r i g h t s 
have e x p i r e d . The s e l f - i n s u r e d employer opposes c l a i m a n t ' s 
r e q u e s t , c o n t e n d i n g t h a t c l a i m a n t i s f o r e c l o s e d from r e c e i v i n g 
f u r t h e r compensation by v i r t u e of a March 10, 1982 d i s p u t e d c l a i m 
s e t t l e m e n t . 

We d i s a g r e e w i t h the employer's i n t e r p r e t a t i o n o f t h e 
March 1982 s e t t l e m e n t . By i t s terms, the agreement s p e c i f i c a l l y 
s e t t l e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g the d e n i a l of an 
a g g r a v a t i o n c l a i m . We do not i n t e r p r e t the agreement as an 
at t e m p t t o f o r e c l o s e c l a i m a n t from a l l f u t u r e compensation 
a t t r i b u t a b l e t o h i s o r i g i n a l compensable i n j u r y . Such an 
agreement would be c o n t r a r y t o law. See ORS 656.236; 656.245; 
656.273. 

The r e c o r d s u b m i t t e d f o r our review suggests t h a t 
c l a i m a n t i s e x p e r i e n c i n g symptoms e x c l u s i v e l y a t t r i b u t a b l e t o h i s 
" o r i g i n a l i n d u s t r i a l i n j u r y and subsequent s u r g e r i e s . " Thus, i t 
would appear t h a t c l a i m a n t ' s c u r r e n t need f o r medical t r e a t m e n t i s 
r e l a t e d t o h i s compensable i n j u r y . Yet, the r i g h t t o payment o f 
medic a l s e r v i c e s c o n t i n u e s f o r the l i f e of the c l a i m a n t and i s a 
ma t t e r c o n c e r n i n g a c l a i m . ORS 656.245(2); 656.283(1); L o r e t t a 
Sanders, 38 Van Na t t a 175 (1986). A c c o r d i n g l y , s i n c e c l a i m a n t i s 
e n t i t l e d t o re q u e s t a h e a r i n g c o n c e r n i n g the medical s e r v i c e s 
i s s u e , i t i s an i n a p p r o p r i a t e i s s u e f o r own moti o n r e l i e f . ORS 
656.245(2); 656.283(1); L o r e t t a Sanders, supra. 

We t u r n t o c l a i m a n t ' s reopening r e q u e s t . F o l l o w i n g our 
revi e w of the r e c o r d , we f i n d t h a t c l a i m a n t ' s compensable 
c o n d i t i o n has worsened. A c c o r d i n g l y , h i s r e q u e s t f o r c l a i m 
r e o p e n i n g i s g r a n t e d . Temporary t o t a l d i s a b i l i t y compensation 
s h a l l commence e f f e c t i v e November 10, 1986 and s h a l l c o n t i n u e 
u n t i l c l o s u r e p u r s u a n t t o ORS 656.278. 

IT IS SO ORDERED. 
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BENJAMIN E. PRYOR, Claimant WCB 85-15060 
M i c h a e l Jeske, Claimant's A t t o r n e y March 25, 1987 
Cowling & H e y s e l l , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The i n s u r e r r e q u e s t s review of Referee Brown's o r d e r 
t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome c l a i m . On r e v i e w , the i n s u r e r contends t h a t t h e c l a i m i s 
not compensable. We agree and r e v e r s e . 

Claimant was 49 years of age a t the time of h e a r i n g . He 
has a p r i o r h i s t o r y of hand and w r i s t c o m p l a i n t s d a t i n g from March 
1970. These c o m p l a i n t s of s t i f f n e s s and t i n g l i n g arose a f t e r he 
began w o r k i n g on a green c h a i n . At t h a t t i m e , h i s c o n d i t i o n was 
diagnosed as t h o r a c i c o u t l e t syndrome. I n October 1970 
Dr. Campagna, neurosurgeon, performed decompression s u r g e r y of the 
r i g h t b r a c h i a l p l e x u s . During the f o l l o w i n g 15 y e a r s , c l a i m a n t 
o p e r a t e d h i s own t r u c k i n g b u s i n e s s , worked as a p o s t a l c a r r i e r , 
and s t a r t e d a p u b l i c t r a n s p o r t a t i o n s e r v i c e . During t h i s p e r i o d , 
h i s c o n d i t i o n was r e l a t i v e l y asymptomatic. 

I n September 1985 c l a i m a n t began w o r k i n g f o r a f u r n i t u r e 
m a n u f a c t u r e r . I n i t i a l l y , he was employed as a t r u c k d r i v e r . 
However, i n November 1985, he was assigned t o g l u i n g veneer. As a 
g l u e r , c l a i m a n t used a p a i n t r o l l e r , m o s t l y w i t h h i s r i g h t hand, 
to a p ply g l u e t o some 150 skateboards per day. W i t h i n two days of 
p e r f o r m i n g these a c t i v i t i e s , he sought medical t r e a t m e n t f o r hand 
and arm c o m p l a i n t s from Dr. Kho, n e u r o l o g i s t . 

Claimant advised Dr. Kho t h a t h i s symptoms had i n i t i a l l y 
improved f o l l o w i n g the 1970 s u r g e r y . However, w i t h i n t h r e e months 
h i s c o m p l a i n t s r e t u r n e d , p a r t i c u l a r l y whenever he used h i s hands 
e x t e n s i v e l y . Dr. Kho diagnosed acute m y o f a s c i a l p a i n syndrome, 
t e n d o - s y n o v i t i s , b i l a t e r a l c a r p a l t u n n e l syndrome, and r i g h t 
l a t e r a l e p i c o n d y l i t i s . Claimant was r e s t r i c t e d from heavy, 
r e p e t i t i v e , manual l a b o r , a d m i n i s t e r e d t r i g g e r - p o i n t i n j e c t i o n s , 
and p r e s c r i b e d m e d i c a t i o n . W i t h i n a p p r o x i m a t e l y two weeks, o n l y 
c l a i m a n t ' s c o m p l a i n t s of t e n d o - s y n o v i t i s and b i l a t e r a l c a r p a l 
t u n n e l syndrome remained. 

The i n s u r e r denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s hand 
and arm c o m p l a i n t s . N o t i n g h i s p r i o r h i s t o r y , the i n s u r e r 
contended t h a t c l a i m a n t ' s p r e s e n t problems were symptoms o f h i s 
u n d e r l y i n g and p r e e x i s t i n g c o n d i t i o n . 

I n December 1985 Dr. Kho r e f e r r e d c l a i m a n t t o 
Dr. S t r u k e l , o r t h o p e d i s t . C o n c u r r i n g w i t h the d i a g n o s i s o f 
b i l a t e r a l c a r p a l t u n n e l syndrome, Dr. S t r u k e l recommended 
s u r g e r y . I n January 1986 Dr. S t r u k e l performed a r i g h t c a r p a l 
t u n n e l r e l e a s e . This s u r g e r y has r e l i e v e d c l a i m a n t ' s p a i n and 
d i m i n i s h e d h i s numbness. 

Dr. Kho r e p o r t e d t h a t the e t i o l o g y of c a r p a l t u n n e l 
syndrome was t e n d o - s y n o v i t i s and can "very w e l l " occur f o l l o w i n g 
r e p eated w r i s t movements. Dr. Kho s t a t e d t h a t t h i s syndrome i s an 
e n t i r e l y d i f f e r e n t medical syndrome than the t h o r a c i c o u t l e t 
syndrome f o r which c l a i m a n t was p r e v i o u s l y t r e a t e d . There i s no 
i n d i c a t i o n t h a t Dr. Kho reviewed Dr. Campagna's 1970 r e p o r t s . I n 
c o n c l u s i o n , Dr. Kho opined t h a t c l a i m a n t ' s p r e s e n t symptoms were 
the r e s u l t of heavy manual l a b o r w i t h r e p e t i t i v e hand movements. 
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Dr. S t r u k e l i d e n t i f i e d c l a i m a n t ' s t r u c k d r i v i n g as the 
" i n c i t i n g f a c t o r " i n the onset of h i s b i l a t e r a l c a r p a l t u n n e l 
d i s e a s e . A l t h o u g h c l a i m a n t ' s two days as an assembler would n o t 
r e s u l t i n severe c a r p a l t u n n e l syndrome, Dr. S t r u k e l concluded 
t h a t the disease was'worsened by the assembly a c t i v i t i e s . 
Dr. S t r u k e l conceded t h a t c l a i m a n t ' s problem would n o t be 
a s s o c i a t e d w i t h h i s r e c e n t employment i f Dr. Campagna's r e c o r d s 
i n d i c a t e d t h a t c l a i m a n t had c a r p a l t u n n e l disease i n 1970. 

Dr. Tennyson reviewed the medical r e c o r d , was p r e s e n t 
d u r i n g c l a i m a n t ' s t e s t i m o n y , and t e s t i f i e d a t the h e a r i n g . 
Dr. Tennyson d e s c r i b e d c a r p a l t u n n e l syndrome as a c o n d i t i o n i n 
which t h e r e i s a p r o g r e s s i v e compression of the median nerve as i t 
courses t h r o u g h the c a r p a l t u n n e l . The e t i o l o g y o f the syndrome 
i s g e n e r a l l y i d i o p a t h i c . Dr. Campagna's 1970 r e p o r t s , Dr. Kho's 
e l e c t r i c a l s t u d i e s , and Dr. S t r u k e l ' s s u r g e r y r e p o r t s , persuaded 
Dr. Tennyson t h a t c l a i m a n t ' s c o n d i t i o n was of r e l a t i v e l y l o n g 
s t a n d i n g . I n Dr. Tennyson's o p i n i o n , c l a i m a n t ' s work a c t i v i t i e s 
as an assembler and a t r u c k d r i v e r were not a m a t e r i a l 
c o n t r i b u t i n g f a c t o r i n the genesis of h i s c a r p a l t u n n e l syndrome. 
Dr. Tennyson concluded t h a t t h e work a c t i v i t i e s had i n c r e a s e d 
c l a i m a n t ' s symptoms, but had not worsened the c o n d i t i o n ' s 
u n d e r l y i n g p a t h o l o g y . 

Persuaded by Dr. Tennyson's o p i n i o n , the Referee 
concluded t h a t c l a i m a n t ' s work a c t i v i t i e s had not worsened h i s 
c a r p a l t u n n e l syndrome. However, s i n c e t he onset of c l a i m a n t ' s 
symptoms was sudden and unexpected, the Referee analyzed t he c l a i m 
under an a c c i d e n t a l i n j u r y t h e o r y . Using t h i s a n a l y s i s , t he 
Referee found the i n s u r e r r e s p o n s i b l e f o r c l a i m a n t ' s symptomatic 
worsening. 

F o l l o w i n g our de novo review of the r e c o r d , we a r e not 
persuaded t h a t c l a i m a n t ' s work a c t i v i t i e s were e i t h e r t h e major or 
a m a t e r i a l c o n t r i b u t i n g cause of h i s b i l a t e r a l c a r p a l t u n n e l 
syndrome, or i t s worsening. Consequently, we conclude t h a t h i s 
c l a i m i s not compensable under e i t h e r an o c c u p a t i o n a l disease or 
a c c i d e n t a l i n j u r y t h e o r y . 

A l t h o u g h c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s 
p r o b a t i v e , i t may not be p e r s u a s i v e when the i s s u e i n v o l v e s a 
complex me d i c a l q u e s t i o n . Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 105 ( 1 9 8 5 ) . C o n s i d e r i n g c l a i m a n t ' s p r i o r s i m i l a r c o m p l a i n t s 
and t he c o m p l e x i t y of h i s c o n d i t i o n , we have determined t h a t t h e 
r e s o l u t i o n of the ca u s a l r e l a t i o n s h i p between h i s work a c t i v i t i e s 
and h i s b i l a t e r a l c a r p a l t u n n e l syndrome can best be achieved 
t h r o u g h an a p p r a i s a l o f the medical o p i n i o n s . The l a y t e s t i m o n y 
i s not r e j e c t e d . However, the medical o p i n i o n s have been accorded 
s i g n i f i c a n t p r o b a t i v e w e i g h t . 

Both Drs. Kho and S t r u k e l a t t r i b u t e d c l a i m a n t ' s c u r r e n t 
problem t o h i s work a c t i v i t i e s . These o p i n i o n s were based on t h e 
p h y s i c i a n s ' e x a m i n a t i o n s , f i n d i n g s , and c l a i m a n t ' s m e d i c a l 
h i s t o r y . However, n e i t h e r p h y s i c i a n a p p a r e n t l y had t h e 
o p p o r t u n i t y t o review Dr. Campagna's 1970 r e p o r t s . F u r t h e r m o r e , 
n e i t h e r p h y s i c i a n d i f f e r e n t i a t e d between an i n c r e a s e i n c l a i m a n t ' s 
symptoms and a worsening of the u n d e r l y i n g p a t h o l o g y o f h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome. Dr. Tennyson p e r s u a s i v e l y 
e x p l a i n e d t h i s d i s t i n c t i o n i n d e s c r i b i n g the : l o n g s t a n d i n g n a t u r e 
of c l a i m a n t ' s c o n d i t i o n and c o n c l u d i n g t h a t c l a i m a n t ' s work 
a c t i v i t i e s had i n c r e a s e d h i s symptoms, b ut had, not worsened the 
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u n d e r l y i n g p a t h o l o g y . Moreover, u n l i k e the a f o r e m e n t i o n e d 
examining p h y s i c i a n s , Dr. Tennyson had reviewed Dr. Campagna's 
1970 r e p o r t s . 

When medical e x p e r t s d i s a g r e e , more emphasis i s 
g e n e r a l l y p l a c e d on o p i n i o n s t h a t are w e l l - r e a s o n e d and based on 
the most complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259 
(19 8 6 ) . Inasmuch as Dr. Tennyson had reviewed the e n t i r e m e d i c a l 
r e c o r d and c o n s i d e r i n g the persuasiveness of h i s e x p l a n a t i o n 
c o n c e r n i n g the r e l a t i o n s h i p between c l a i m a n t ' s p r e e x i s t i n g 
c o n d i t i o n and h i s work a c t i v i t i e s , we pl a c e more emphasis on h i s 
o p i n i o n . A c c o r d i n g l y , we f i n d t h a t the evidence f a i l s t o 
e s t a b l i s h t h a t c l a i m a n t ' s work a c t i v i t i e s were e i t h e r the major or 
a m a t e r i a l c o n t r i b u t i n g cause of h i s b i l a t e r a l c a r p a l t u n n e l 
syndrome, or i t s worsening. 

ORDER 

The Referee's order dated June 2, 1986 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l i s s u e d December 3, 1985 i s r e i n s t a t e d and upheld. 

SHARON SALZER, Claimant WCB 85-12483 
Fr a n c e s c o n i & Cash, Claimant's A t t o r n e y s March 25, 1987 
Rankin, VavRosky, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w of t h a t 
p o r t i o n of Referee Podnar's order t h a t s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s medical s e r v i c e s c l a i m f o r low back s u r g e r y . The is s u e 
i s t he c o m p e n s a b i l i t y of t h a t medical p r o c e d u r e . 

Claimant i s a former meat wrapper who s u f f e r e d a 
compensable lu m b o s a c r a l s t r a i n i n May 1978. A f t e r a p p r o x i m a t e l y 
f o u r months o f c o n s e r v a t i v e c h i r o p r a c t i c t r e a t m e n t , c l a i m a n t 
r e t u r n e d t o her r e g u l a r work. No impairment was f o r e s e e n by the 
t r e a t i n g c h i r o p r a c t o r . Claimant's symptoms c o n t i n u e d , however, 
and she sought a d d i t i o n a l t r e a t m e n t from Dr. B u t l e r . Xrays were 
normal and Dr. B u t l e r suggested "poor body mechanics" as th e cause 
of c l a i m a n t ' s ongoing p a i n . Subsequent n e u r o l o g i c a l t e s t s were 
a l s o normal, and i n October 1978, Dr. Reimer, a n e u r o l o g i s t , 
s t a t e d t h a t c l a i m a n t was capable of r e g u l a r , f u l l - t i m e employment. 

A J u l y 1979 D e t e r m i n a t i o n Order c l o s e d the c l a i m w i t h an 
award of temporary d i s a b i l i t y o n l y . Claimant c o n t i n u e d t o work 
w i t h o u t a d d i t i o n a l t r e a t m e n t f o r more than t h r e e y e a r s . She 
b r i e f l y saw Dr. Voy i n A p r i l 1983, but no a d d i t i o n a l o b j e c t i v e 
f i n d i n g s were n o t e d . F i n a l l y , i n February 1985, c l a i m a n t came 
under the care of Dr. B e r s e l l i , a n e u r o l o g i s t . Dr. B e r s e l l i 
suspected a b u l g i n g l u m b o s a c r a l d i s c and scheduled a s e r i e s o f 
d i a g n o s t i c t e s t s . A CT scan r e v e a l e d a p o s t e r i o r bulge o f the 
L5-S1 annulus f i b r o s i s . A myelogram was normal. A discogram was 
co n s i d e r e d u n r e l i a b l e , and magnetic imagery t e s t i n g r e v e a l e d a 
c e n t r a l h e r n i a t i o n of the L5-S1 d i s c . 

Dr. B e r s e l l i p l a c e d c l a i m a n t i n a f l e x i o n j a c k e t f o r a 
p e r i o d of two months, a p p a r e n t l y w i t h o u t s i g n i f i c a n t b e n e f i t . 
Dr. B e r s e l l i then suggested an i n j e c t i o n o f chymopapain i n t o the 
L5-S1 d i s c space. His a u t h o r i z a t i o n request f o r t h a t procedure 
prompted the employer t o o b t a i n c o n s u l t i n g o p i n i o n s from 
Drs. Misko, Reimer, Parsons and Rosenbaum. Dr. Misko was of t h e 
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o p i n i o n t h a t c l a i m a n t would b e n e f i t from an L5-S1 laminectomy and 
f u s i o n . Dr. Reimer, f i n d i n g no o b j e c t i v e evidence of nerve r o o t 
compression or s i g n i f i c a n t d i s c h e r n i a t i o n , d i s a g r e e d . 
Dr. Parsons agreed w i t h Dr. Misko t h a t c l a i m a n t was a good 
s u r g i c a l c a n d i d a t e . Dr. Rosenbaum d i s a g r e e d , f i n d i n g a d e a r t h o f 
o b j e c t i v e f i n d i n g s and a marked f u n c t i o n a l component t o c l a i m a n t ' s 
c l a i m . Dr. B e r s e l l i , t h e t r e a t i n g p h y s i c i a n , c o n t i n u e d t o 
recommend the chymopapain i n j e c t i o n , and he s p e c i f i c a l l y s t a t e d 
h i s disagreement w i t h t h e p h y s i c i a n s recommending s u r g e r y . 

I t i s c l a i m a n t ' s burden t o prove the reasonableness and 
n e c e s s i t y of her proposed s u r g e r y . ORS 656.245(1); McGarry v. 
SAIF, 24 Or App 883 (197 6 ) . The Referee noted t h a t the med i c a l 
o p i n i o n s i n t h a t r e g a r d were d i a m e t r i c a l l y opposed. He found 
c l a i m a n t ' s c l a i m f o r s u r g e r y compensable, however, r e l y i n g on t h e 
o p i n i o n s o f Drs. Misko, Parsons and B e r s e l l i . The Referee 
a p p a r e n t l y concluded t h a t a l l of the af o r e m e n t i o n e d p h y s i c i a n s 
s u p p o r t e d s u r g i c a l i n t e r v e n t i o n . Although t h e Referee was c o r r e c t 
w i t h r e g a r d t o Drs. Parsons and Misko, h i s assessment o f 
Dr. B e r s e l l i ' s o p i n i o n was i n c o r r e c t . As noted s u p r a , Dr. 
B e r s e l l i s p e c i f i c a l l y v o i c e d h i s disagreement w i t h Dr. Parsons' 
recommendation f o r s u r g e r y . 

We f i n d Dr. B e r s e l l i ' s o p i n i o n t o be p e r s u a s i v e . He i s 
the t r e a t i n g p h y s i c i a n who, more than any o t h e r d o c t o r , has had 
the o p p o r t u n i t y t o determine c l a i m a n t ' s t r e a t m e n t , p r o g r e s s and 
needs. he has had f i r s t hand access t o a l l d i a g n o s t i c and 
c l i n i c a l d a t a , and we f i n d t h a t he i s i n the best p o s i t i o n t o 
determine whether s u r g e r y i s w a r r a n t e d . He has i n d i c a t e d t h a t i t 
i s n o t . We a l s o f i n d Dr. Reimer's o p i n i o n t o be o f s i g n i f i c a n t 
v a l u e , f o r he saw c l a i m a n t soon a f t e r her 1978 i n j u r y and has 
f o l l o w e d her c l a i m t h r o u g h o u t the t r e a t m e n t p e r i o d . I t i s a l s o 
Dr. Reimer's o p i n i o n t h a t s u r g e r y i s n ot reasonable and 
necessary. The c o n s u l t i n g p h y s i c i a n s , i n c l u d i n g those who have 
recommended s u r g e r y , have had l i m i t e d c o n t a c t w i t h c l a i m a n t . To 
the e x t e n t t h a t t h a t i s s i g n i f i c a n t , the c o n s u l t a n t s are i n a 
p o s i t i o n i n f e r i o r t o t h a t of Drs. B e r s e l l i and Reimer. 

A f t e r de novo review of t h i s r e c o r d , we f i n d t h a t 
c l a i m a n t has f a i l e d t o prove the n e c e s s i t y of her proposed 
s u r g e r y . The Referee's f i n d i n g t o the c o n t r a r y s h a l l be r e v e r s e d . 

ORDER 

The Referee's o r d e r dated October 29, 1986 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of t h e ord e r t h a t 
d i r e c t e d t h e s e l f - i n s u r e d employer t o a u t h o r i z e and cause t o be 
p r o v i d e d c l a i m a n t ' s proposed s u r g e r y i s r e v e r s e d . The remainder 
of t h e order i s a f f i r m e d . 

JOHN R. WINFREY, Claimant WCB 86-02703 
R o l l , e t a l . , Claimant's A t t o r n e y s March 25, 1987 
Rankin, VavRosky, e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s r e v i e w of t h a t p o r t i o n o f Referee 
L i p t o n ' s order t h a t upheld t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y i n v o l v i n g h i s neck. The 
s e l f - i n s u r e d employer c r o s s - r e q u e s t s review o f t h a t p o r t i o n o f the 
orde r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m o f 
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h i s neck c o n d i t i o n . The issu e s are a g g r a v a t i o n and medical 
s e r v i c e s . 

The Board a f f i r m s the order of the Referee on the 
medic a l s e r v i c e s i s s u e . As p r e s e n t l y developed, the medical 
r e c o r d does not s u p p o r t the c o n c l u s i o n t h a t the proposed s u r g e r y 
i s reasonable and necessary. 

On the a g g r a v a t i o n i s s u e , we r e v e r s e . Even assuming 
t h a t c l a i m a n t ' s compensable c o n d i t i o n has worsened, an i s s u e h o t l y 
debated i n the medical r e c o r d , i t i s apparent from h i s t o r y 
r e c o r d e d by Drs. Nash, B e r k e l e y , Wilson and Gripekoven i n l a t e 
1985 and e a r l y 1986 t h a t the worsening o c c u r r e d p r i o r t o the l a s t 
arrangement of compensation on October 4, 1985. We f i n d t h i s 
h i s t o r y more r e l i a b l e than c l a i m a n t ' s t e s t i m o n y t o the c o n t r a r y a t 
the h e a r i n g . Consequently, we conclude t h a t c l a i m a n t has f a i l e d 
t o e s t a b l i s h a compensable a g g r a v a t i o n . See ORS 656.273(1). 

ORDER 

The Referee's order dated J u l y 29, 1986 i s re v e r s e d i n 
p a r t . Those p o r t i o n s of the order t h a t s e t a s i d e the s e l f - i n s u r e d 
employer's d e n i a l dated February 1 1 , 1986 and awarded an 
a s s o c i a t e d a t t o r n e y fee of $1,400 are r e v e r s e d . The remainder o f 
the order i s a f f i r m e d . 

HARRY E. BAKER, Claimant WCB 85-10969 
R o l l , e t a l . , C l a imant's A t t o r n e y s March 3 1 , 1987 
J e f f Gerner ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members McMurdo and Lewis. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee Q u i l l i n a n ' s order t h a t awarded c l a i m a n t 160 degrees f o r 50 
pe r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r a 
p s y c h o l o g i c a l c o n d i t i o n , whereas the August 14, 1985 D e t e r m i n a t i o n 
Order awarded temporary t o t a l d i s a b i l i t y o n l y . The i s s u e i s 
e x t e n t o f unscheduled p s y c h o l o g i c a l d i s a b i l i t y . We modify the 
Referee's award. 

Claimant i s a former S t a t e agency s e r v i c e c o o r d i n a t o r 
whose c l a i m f o r mental s t r e s s was found compensable by way of a 
J u l y 1983 Opinion and Order. The order was subsequ e n t l y a f f i r m e d 
by the Board. Claimant a l s o has a p r i o r compensable low back 
i n j u r y f o r which he has r e c e i v e d an award o f 30 p e r c e n t 
unscheduled d i s a b i l i t y . 

P r i o r t o the h e a r i n g on h i s s t r e s s c l a i m , c l a i m a n t came 
under the care o f Drs. Ackerman and H o l l a n d f o r h i s p s y c h o l o g i c a l 
c o n d i t i o n . I t was noted t h a t c l a i m a n t was s u f f e r i n g from severe 
a l c o h o l i s m as w e l l as s t r e s s and a n x i e t y . A j o b change was 
recommended and v o c a t i o n a l a s s i s t a n c e was i n i t i a t e d . Claimant's 
a l c o h o l i s m f r u s t r a t e d the i n i t i a l v o c a t i o n a l e f f o r t s , however, and 
he was assigned t o a d e t o x i f i c a t i o n u n i t where he underwent 
t r e a t m e n t i n e a r l y 1984. 

F o l l o w i n g h i s t r e a t m e n t , c l a i m a n t was v o c a t i o n a l l y 
r e e v a l u a t e d . He was found t o possess t r a n s f e r a b l e s k i l l s i n 
s e v e r a l areas i n c l u d i n g p e r s o n n e l , n e g o t i a t i o n , a d m i n i s t r a t i o n , 
s a l e s and o f f i c e p r o c e d u r e s . He i n d i c a t e d a s t r o n g d e s i r e t o 
c o n t i n u e w o r k i n g w i t h the p u b l i c and he made a p p l i c a t i o n t o o t h e r 
S t a t e agencies o f f e r i n g p e o p l e - o r i e n t e d p o s i t i o n s . 
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I n June 1984 c l a i m a n t began t r e a t i n g w i t h 
Dr. C h r i s t e n s e n , a p s y c h o l o g i s t . He complained o f d i m i n i s h i n g 
c o n f i d e n c e and a m b i t i o n , as w e l l as f e a r s o f f a i l i n g . The 
a d m i n i s t r a t i o n of an MMPI, however, f a i l e d t o r e v e a l evidence of 
d e p r e s s i o n . While i t demonstrated t h a t c l a i m a n t was angry and 
f r u s t r a t e d , i t a l s o r e v e a l e d h i s w i l l i n g n e s s t o engage i n 
t h e r a p y . Dr. C h r i s t e n s e n expressed r e s e r v a t i o n s about c l a i m a n t ' s 
a b i l i t y t o r e t u r n t o work f o r h i s p r i o r employer or o t h e r 
b u r e a u c r a c i e s . A l t h o u g h c l a i m a n t made pr o g r e s s t h r o u g h o u t t h e 
remainder of 1984, he s u f f e r e d a p s y c h o l o g i c a l r e l a p s e i n A p r i l 
1985, l a r g e l y as a r e s u l t of p e r s o n a l problems. . When seen by 
Dr. H o l l a n d on A p r i l 16, 1985, c l a i m a n t e x h i b i t e d i n c r e a s e d 
e m o t i o n a l d i s t r e s s . D espite t h a t o b s e r v a t i o n , Dr. H o l l a n d found 
c l a i m a n t p s y c h o l o g i c a l l y s t a t i o n a r y w i t h no evidence o f permanent 
impairment r e s u l t i n g from t h i s compensable c l a i m . Dr. C h r i s t e n s e n 
reviewed Dr. Hol l a n d ' s r e p o r t and c o n c u r r e d . 

An August 14, 1985 D e t e r m i n a t i o n Order found c l a i m a n t 
e n t i t l e d t o p e r i o d s of temporary d i s a b i l i t y compensation, b u t no 
award of permanent d i s a b i l i t y . S h o r t l y t h e r e a f t e r , c l a i m a n t 
expressed an i n t e r e s t i n moving t o C a l i f o r n i a f o r t h e purpose o f 
l o c a t i n g employment. At the time of the h e a r i n g , he had found a 
heavy equipment o p e r a t o r p o s i t i o n and he was w o r k i n g f u l l t i m e . 
A l t h o u g h r i d i n g i n heavy equipment b o t h e r s h i s back, c l a i m a n t can 
do the j o b . He c o n t i n u e s t o look f o r l e s s r i g o r o u s employment, 
however. 

Claimant c r e d i b l y t e s t i f i e d t h a t he sees h i s p r i m a r y 
problem as an i n a b i l i t y t o dea l w i t h u n s t r u c t u r e d employment. He 
f e e l s t h a t i f he were p l a c e d i n an environment c h a r a c t e r i z e d by 
c l e a r d i r e c t i v e s and i n s t r u c t i o n s , he would succeed. He was not 
r e c e i v i n g p s y c h o l o g i c a l t h e r a p y a t the time o f the h e a r i n g , b u t 
complained t h a t h i s a n x i e t y appeared t o be r e t u r n i n g . Claimant i s 
43 years of age and has a GED. Before h i s S t a t e agency 
employment, c l a i m a n t worked p r i m a r i l y as a l a b o r e r . 

The Referee found c l a i m a n t e n t i t l e d t o an award of 50 
pe r c e n t unscheduled d i s a b i l i t y f o r h i s p s y c h o l o g i c a l c o n d i t i o n . 
This award, combined w i t h c l a i m a n t ' s p r i o r low back award, b r o u g h t 
the t o t a l amount of unscheduled d i s a b i l i t y he had r e c e i v e d t o 80 
p e r c e n t . I n making the 50 p e r c e n t award, t he Referee concluded 
t h a t c l a i m a n t was now p r e c l u d e d from "any a d m i n i s t r a t i v e or 
q u a s i - a d m i n i s t r a t i v e p o s i t i o n . " She a l s o found t h a t he was 
e f f e c t i v e l y p r e c l u d e d from t he p r i o r heavy work he had done, 
a l t h o u g h she noted t h a t c l a i m a n t was a p p a r e n t l y succeeding as a 
heavy equipment o p e r a t o r . 

We agree w i t h t he Referee t h a t c l a i m a n t i s e n t i t l e d t o 
an unscheduled award f o r h i s p s y c h o l o g i c a l c o n d i t i o n . We f i n d , 
however, t h a t an award of 50 p e r c e n t was e x c e s s i v e . F i r s t , we 
d i s a g r e e w i t h the Referee t h a t c l a i m a n t i s p r e c l u d e d from "any 
a d m i n i s t r a t i v e or q u a s i - a d m i n i s t r a t i v e " p o s i t i o n . While he may 
not be capable o f work i n v o l v i n g l o o s e a d m i n i s t r a t i v e s t r u c t u r e , 
he appears t o be capable o f p e r f o r m i n g paperwork, d e t a i l - o r i e n t e d 
t a s k s , or any employment i n a s t r u c t u r e d s e t t i n g . He i s 
r e l a t i v e l y young and appears t o have a t l e a s t average a p t i t u d e s . 
He has a demonstrated a b i l i t y t o be p e r s u a s i v e , and he appears 
h i g h l y m o t i v a t e d f o r success. 

A f t e r c o n s i d e r i n g c l a i m a n t ' s age, e d u c a t i o n , v o c a t i o n a l 
a p t i t u d e s and i n t e r e s t s , h i s work background, p s y c h o l o g i c a l 
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impairment and o t h e r p e r t i n e n t s o c i a l and v o c a t i o n a l f a c t o r s , we 
conclude t h a t c l a i m a n t would be adequately and a p p r o p r i a t e l y 
compensated by an unscheduled award of 20 p e r c e n t f o r h i s 
p s y c h o l o g i c a l d i s a b i l i t y . The Referee's award s h a l l , t h e r e f o r e , 
be m o d i f i e d . 

ORDER 

The Referee's order dated May 30, 1986 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's order 
t h a t awarded c l a i m a n t 160 degrees f o r 50 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r h i s p s y c h o l o g i c a l c o n d i t i o n i s 
m o d i f i e d . I n l i e u of the Referee's award, c l a i m a n t i s awarded 64 
degrees f o r 20 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r h i s p s y c h o l o g i c a l c o n d i t i o n . Claimant's p r i o r 30 p e r c e n t 
award f o r the low back i s u n a f f e c t e d by t h i s o rder and s h a l l 
remain i n f u l l f o r c e and e f f e c t . Claimant's a t t o r n e y ' s fee s h a l l 
be a d j u s t e d a c c o r d i n g l y . The remainder of the Referee's o r d e r i s 
a f f i r m e d . 

CLIFFORD A. BETTIN, Claimant Own M o t i o n 86-0257M 
P o z z i , e t a l . , Claimant's' A t t o r n e y s March 3 1 , 1987 
Foss, W h i t t y & Roess, Defense A t t o r n e y s Own M o t i o n Order 

Claimant has requested t h a t we e x e r c i s e our Own Motion 
a u t h o r i t y p u r suant t o ORS 656.278(1) and reopen h i s low back 
i n j u r y c l a i m f o r a d d i t i o n a l compensation. Claimant's a g g r a v a t i o n 
r i g h t s have e x p i r e d . The s e l f - i n s u r e d employer opposes c l a i m a n t ' s 
r e q u e s t . A f t e r r e v i e w i n g the r e c o r d , we f i n d t h a t c l a i m a n t ' s 
c l a i m s h o u l d be reopened. 

Claimant s u s t a i n e d a compensable low back i n j u r y i n June 
1976. A June 14, 1979 D e t e r m i n a t i o n Order awarded temporary 
d i s a b i l i t y and 10 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r the low back. The c l a i m was l a t e r reopened f o r s u r g e r i e s and 
was c l o s e d a g a i n by way of a March 2, 1984 D e t e r m i n a t i o n Order, 
w i t h an a d d i t i o n a l award of 55 p e r c e n t unscheduled d i s a b i l i t y . 
Claimant appealed from the D e t e r m i n a t i o n Order and was g r a n t e d 
permanent t o t a l d i s a b i l i t y by way of an August 20, 1984 Opinion 
and Order. That award was r e v e r s e d by the Board on J u l y 26, 
1985. However, our o r d e r awarded c l a i m a n t an a d d i t i o n a l 15 
p e r c e n t unscheduled low back d i s a b i l i t y , b r i n g i n g h i s t o t a l award 
t o 80 p e r c e n t . 

On September 19, 1985, c l a i m a n t r e t u r n e d t o h i s t r e a t i n g 
p h y s i c i a n , Dr. B e r s e l l i , c o m p l a i n i n g of i n c r e a s e d low back p a i n . 
Suspecting a p o s s i b l e problem a t another l e v e l of c l a i m a n t ' s 
s p i n e , Dr. B e r s e l l i p l a c e d him i n a f l e x i o n j a c k e t and a u t h o r i z e d 
a d d i t i o n a l temporary t o t a l d i s a b i l i t y compensation. The employer 
i s s u e d a d e n i a l of c l a i m a n t ' s r e q u e s t f o r r e o p e n i n g . 
Subsequently, Dr. B e r s e l l i i s s u e d a r e p o r t , s t a t i n g : 

" I n my o p i n i o n , I t h i n k t h i s p a t i e n t ' s 
c o n d i t i o n has d e t e r i o r a t e d from an o b j e c t i v e 
v i e w p o i n t . I t h i n k he i s i n need o f a c t i v e 
medical care and he i s not a t t h i s t i m e a b l e 
t o engage i n any type of work." 

I n i t s response t o c l a i m a n t ' s request t h a t we reopen h i s 
c l a i m , the employer does not s p e c i f i c a l l y deny t h a t c l a i m a n t has 
worsened. I n s t e a d , i t argues t h a t c l a i m a n t has r e t i r e d from the 
w o r k f o r c e and i s , t h e r e f o r e , not e n t i t l e d t o a d d i t i o n a l 
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compensation. See C u t r i g h t v. Weyerhaueser, 299 Or 290 (1 9 8 5 ) . 
The employer c i t e s Karr v. SAIF, 79 Or App 250 (19 8 6 ) , f o r the 
p r o p o s i t i o n t h a t a c l a i m a n t i s not e n t i t l e d t o f u r t h e r 
compensation once he has v o l u n t a r i l y r e t i r e d , even i f he has been 
rendered i n c a p a b l e o f wor k i n g due t o h i s compensable i n j u r y . 

We need not co n s i d e r the employer's i n t e r p r e t a t i o n o f 
K a r r , s u p r a , s i n c e we f i n d t h a t c l a i m a n t has not r e t i r e d f rom t he 
work f o r c e . The evidence i s t h a t w h i l e c l a i m a n t i s r e c e i v i n g 
S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s , he i s not r e c e i v i n g 
r e t i r e m e n t - r e l a t e d compensation. He i s a l s o c o n t i n u i n g t o seek 
work w i t h i n h i s r a t h e r s u b s t a n t i a l p h y s i c a l l i m i t a t i o n s . 

We f i n d t h a t c l a i m a n t ' s c o n d i t i o n has worsened as a 
r e s u l t of h i s compensable i n j u r y , and t h a t t h e worsening has 
oc c u r r e d s i n c e the l a s t arrangement of compensation. We hereby 
o r d e r , t h e r e f o r e , t h a t c l a i m a n t ' s c l a i m be reopened and t h a t t h e 
s e l f - i n s u r e d employer commence temporary t o t a l d i s a b i l i t y payments 
as of September 19, 1985. The employer s h a l l c o n t i n u e those 
payments t h r o u g h t he date of the next proper c l o s u r e . As a 
reasonable a t t o r n e y f e e , c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t 
of the i n c r e a s e d compensation made payable by t h i s o r d e r , n o t t o 
exceed $600. The fee s h a l l be p a i d out of c l a i m a n t ' s compensation. 

IT IS SO ORDERED. 

LESLIE COLVIN, Claimant WCB 81-03061 
Malagon & Moore, Claimant's A t t o r n e y s March 3 1 , 1987 
David C. Force, A t t o r n e y Second Order on Remand 
Pet e r Hansen, A t t o r n e y 
C l i f f , S n a r s k i s , e t a l . , Defense A t t o r n e y s 

An Order on Remand is s u e d i n t h i s m a t t e r on March 10, 
1987. Subsequent t o our o r d e r , t he p a r t i e s have forwa r d e d f o r our 
ap p r o v a l a " S t i p u l a t e d Order on Remand." Pursuant t o the 
s t i p u l a t i o n , the p a r t i e s have agreed t h a t "the a p p r o p r i a t e 
d i s p o s i t i o n o f the case on remand t o the Workers' Compensation 
Board would s i m p l y be t o order c l a i m acceptance w i t h o u t f u r t h e r 
a d d i t i o n a l temporary d i s a b i l i t y . " We f i n d t h a t t h i s s t i p u l a t i o n 
i s i n keeping w i t h the Court o f Appeals' mandate and a l s o 
dispenses w i t h the n e c e s s i t y o f t a k i n g f u r t h e r evidence c o n c e r n i n g 
the i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation. 

A c c o r d i n g l y , our p r i o r Order on Remand i s w i t h d r a w n . 
The S t i p u l a t e d Order on Remand i s approved. Pursuant t o the 
s t i p u l a t e d o r d e r , t h e I n d u s t r i a l I n d e m n i t y Company's January 14, 
1981 d e n i a l i s s e t as i d e and t h i s m a t t e r i s remanded t o I n d u s t r i a l 
I n d e m n i t y f o r acceptance and p r o c e s s i n g a c c o r d i n g t o law. 

IT IS SO ORDERED. 
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JUDY J. GORNICK, Claimant WCB 86-00831 
P o z z i , e t a l . , C l a imant's A t t o r n e y s March 3 1 , 1987 
Thomas Sheridan ( S A I F ) , Defense A t t o r n e y Order on Review 

Reviewed by Board Members F e r r i s and McMurdo. 

The SAIF C o r p o r a t i o n requests review of t h a t p o r t i o n of 
Referee Fink's o r d e r t h a t g r a n t e d c l a i m a n t an award of permanent 
t o t a l d i s a b i l i t y i n l i e u of an award by D e t e r m i n a t i o n Order of 40 
pe r c e n t (128 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
her low back. The iss u e i s e x t e n t of d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . 

Claimant compensably i n j u r e d her low back i n a l i f t i n g 
i n c i d e n t i n March 1980. I n May 1980, c l a i m a n t came under t he care 
of Dr. Ordonez, a neurosurgeon, and a h e r n i a t e d d i s c was 
diagnosed. Later the same month, Dr. Ordonez performed a 
discectomy a t L5-S1. Claimant improved a f t e r s u r g e r y , but then 
worsened i n e a r l y 1982. On May 14, 1982, Dr. Ordonez performed a 
f u r t h e r discectomy a t L5-S1 and Dr. Brenneke, an o r t h o p e d i c 
surgeon, performed a lumbosacral f u s i o n . 

Dr. Ordonez d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y i n 
December 1982 and r a t e d her impairment a t 15 t o 20 p e r c e n t . 
Dr. Brenneke agreed t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , but 
r a t e d her impairment a t 30 t o 40 p e r c e n t . The c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order i n February 1983 w i t h a 40 p e r c e n t unscheduled 
award. 

A f t e r c l a i m c l o s u r e , c l a i m a n t r e t u r n e d t o Dr. Brenneke 
c o m p l a i n i n g of c o n t i n u i n g low back p a i n and numbness and t i n g l i n g 
i n her l e g s . Dr. Brenneke r e f e r r e d c l a i m a n t f o r p a i n c e n t e r 
t r e a t m e n t which was m i n i m a l l y h e l p f u l . While a t the p a i n c e n t e r , 
c l a i m a n t was examined by a p s y c h o l o g i s t , Dr. Yospe, who found her 
s o m a t i c a l l y p r e o c c u p i e d and q u e s t i o n e d her m o t i v a t i o n f o r 
r e s o l v i n g her p a i n problem or r e t u r n i n g t o work. Dr. Yospe 
c o n t i n u e d t o t r e a t c l a i m a n t a f t e r her d i s c h a r g e from the p a i n 
c e n t e r . 

Claimant again r e t u r n e d t o Dr. Brenneke i n May 1984 
c o m p l a i n i n g of i n c r e a s e d p a i n . Dr. Brenneke p r e s c r i b e d p h y s i c a l 
t h e r a p y . I n October 1984, c l a i m a n t began t r e a t i n g w i t h Dr. Close, 
a c h i r o p r a c t o r . A f t e r s e v e r a l months w i t h no improvement i n 
c l a i m a n t ' s c o m p l a i n t s , c h i r o p r a c t i c t r e a t m e n t was d i s c o n t i n u e d . 
I n December 1984, Dr. Brenneke wrote SAIF s t a t i n g t h a t c l a i m a n t 
was unable t o work and t h a t her c l a i m should be reopened. SAIF 
i s s u e d an a g g r a v a t i o n d e n i a l i n March 1985. T h i s d e n i a l was s e t 
aside by Referee Neal i n August 1985. 

In November 1985, c l a i m a n t was examined by a pane l o f 
the Orthopaedic C o n s u l t a n t s . The panel found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y and r a t e d her impairment as m i l d l y moderate. Claimant 
was then examined by a c o n s u l t i n g p s y c h i a t r i s t , Dr. K l e i n . She 
found c l a i m a n t p s y c h o l o g i c a l l y s t a t i o n a r y and r a t e d her as w i t h o u t 
permanent p s y c h o l o g i c a l impairment. She then commented: 

" I am n o t i c i n g some i n c r e a s e d p a i n and 
d i s a b i l i t y b e h a v i o r i n [ c l a i m a n t ] and f e e l 
t h a t she i s e n t r e n c h i n g i n a d i s a b l e d r o l e . 
I do not f e e l t h a t f u r t h e r p s y c h i a t r i c 
t r e a t m e n t would be of any h e l p and would 
s i m p l y suggest a t t h i s time t h a t her case be 
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c l o s e d and she be a l l o w e d t o get on w i t h her 
l i f e . She c e r t a i n l y was p r e s e n t i n g h e r s e l f 
as h i g h l y d i s a b l e d , f a r out of p r o p o r t i o n t o 
the o b j e c t i v e f i n d i n g s , and I have a l o t o f 
q u e s t i o n about her m o t i v a t i o n f o r r e t u r n i n g 
t o work. . . . I f e e l [ c l a i m a n t ] would 
b e n e f i t by a r e t u r n t o a c t i v e employment but 
do not see her as w e l l m o t i v a t e d d e s p i t e her 
p r o t e s t s t o the c o n t r a r y . " 

Dr. Yospe, c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , l a t e r c o n c u r r e d i n 
these r e p o r t s . 

I n December 1985, Dr. Brenneke r e f e r r e d c l a i m a n t t o 
Dr. Ordonez f o r h i s r e e v a l u a t i o n of her p a i n c o m p l a i n t s . 
Dr. Ordonez decided t o order a number of t e s t s t o r u l e o u t any 
p h y s i c a l b a s i s f o r the c o m p l a i n t s . Claimant underwent a CT scan, 
a bone scan and an EMG. The t e s t s were e s s e n t i a l l y n e g a t i v e , 
a l t h o u g h the CT scan d i d suggest some m i l d b u l g i n g of the L4-5 
d i s c . As the t e s t s o r d e r e d by Dr. Ordonez were b e i n g completed, 
SAIF wrote Dr. Brenneke and asked whether he co n c u r r e d i n t h e 
r e p o r t s of the Orthopaedic C o n s u l t a n t s and Dr. K l e i n . He r e p l i e d 
t h a t he d i d , assuming t h a t the t e s t s o rdered by Dr. Ordonez were 
n e g a t i v e . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n January 
1986 w i t h no award of permanent p a r t i a l d i s a b i l i t y i n excess o f 
t h a t g r a n t e d by the p r e v i o u s D e t e r m i n a t i o n Order. A f t e r c l a i m 
c l o s u r e , Dr. Ordonez r e p o r t e d t h a t t h e r e was l i t t l e o b j e c t i v e 
evidence of permanent impairment r e s u l t i n g from c l a i m a n t ' s 
i n d u s t r i a l i n j u r y and s t a t e d t h a t he would r a t e c l a i m a n t ' s 
impairment as m i n i m a l , "mainly because of her p a i n . " 

I n a l e t t e r t o c l a i m a n t ' s v o c a t i o n a l c o n s u l t a n t i n 
February 1986, Dr. Brenneke s t a t e d t h a t c l a i m a n t was r e l e a s e d t o 
r e t u r n t o work i n the s e d e n t a r y c a t e g o r y . Less than t h r e e months 
l a t e r , however, i n a l e t t e r t o c l a i m a n t ' s a t t o r n e y , Dr. Brenneke 
s t a t e d : 

" A f t e r r e c e i v i n g t h i s p a t i e n t ' s r e c o r d s , 
t h i s p a t i e n t has s i g n i f i c a n t l y d e t e r i o r a t e d 
from December 1984 t h r o u g h the p r e s e n t . The 
p a t i e n t has c o n t i n u i n g and u n r e m i t t i n g p a i n 
a c c e n t u a t e d by every-day [ s i c ] a c t i v i t i e s . 

"She has been e v a l u a t e d f o r f u r t h e r s u r g e r y 
and t h i s i s not f e a s i b l e . She has been 
t r e a t e d by the Pain C l i n i c w i t h o u t l a s t i n g 
success. She has been seeing Dr. Yospe who 
has been unable t o h e l p her overcome t h e 
mental aspects of c h r o n i c p a i n . 

" I f e e l t h a t t h i s p a t i e n t i s unable t o 
p e r f o r m any s i g n i f i c a n t work and i s t o t a l l y 
d i s a b l e d . " 

At the h e a r i n g , when asked t o d e s c r i b e her p h y s i c a l 
c o n d i t i o n , c l a i m a n t s t a t e d : " L i k e t h e r e i s [ s i c ] a thousand 
needles i n my lower back and my r i g h t l e g i s t i n g l i n g . " She went 
on t o t e s t i f y t h a t j u s t about any a c t i v i t y r e s u l t e d i n a d r a m a t i c 
i n c r e a s e i n her low back p a i n and caused her t o spend most of the 
day l y i n g on a h e a t i n g pad. Claimant a l s o t e s t i f i e d a t l e n g t h 
c o n c e r n i n g a number of places a t which she had a p p l i e d f o r work. 
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She i n d i c a t e d , however, t h a t she d i d not f e e l capable of 
p e r f o r m i n g any of the jobs f o r which she had a p p l i e d . 

A v o c a t i o n a l c o n s u l t a n t who had begun w o r k i n g w i t h 
c l a i m a n t s h o r t l y b e f o r e the h e a r i n g t e s t i f i e d t h a t c l a i m a n t was 
employable i n a number of o c c u p a t i o n s . 

The Referee concluded t h a t c l a i m a n t was e n t i t l e d t o an 
award of permanent t o t a l d i s a b i l i t y . He emphasized c l a i m a n t ' s 
p a i n b e h a v i o r d u r i n g the h e a r i n g and dismissed Dr. K l e i n ' s r e p o r t 
q u e s t i o n i n g c l a i m a n t ' s m o t i v a t i o n w i t h the s t a t e m e n t : "This type 
of r e p o r t i s r a t h e r t y p i c a l of the r e p o r t s r e c e i v e d from t h i s 
p s y c h i a t r i s t . I have seen her r e p o r t s i n many cases and have 
never seen one f a v o r a b l e t o the i n j u r e d worker." 

We d i s a g r e e w i t h the Referee's c o n c l u s i o n t h a t c l a i m a n t 
i s permanently and t o t a l l y d i s a b l e d f o r a number of reasons. 
F i r s t , i t was improper f o r the Referee t o r e j e c t Dr. K l e i n ' s 
o p i n i o n r e g a r d i n g c l a i m a n t ' s m o t i v a t i o n t o r e t u r n t o work based 
upon r e p o r t s a u t h o r e d by Dr. K l e i n i n o t h e r cases. N e i t h e r of the 
p a r t i e s i n t r o d u c e d evidence of these o t h e r r e p o r t s . The Referee, 
i n e f f e c t , supplemented the r e c o r d i n t h i s case w i t h h i s i n f o r m a l 
i m p r e s s i o n t h a t Dr. K l e i n was b i a s e d and employed t h a t i m p r e s s i o n 
t o r e j e c t Dr. K l e i n ' s e v a l u a t i o n of c l a i m a n t . 

Supplementation of the r e c o r d by a Referee i s 
i n c o n s i s t e n t w i t h the achievement of s u b s t a n t i a l j u s t i c e and 
denies the p a r t i e s t h e i r r i g h t t o an i m p a r t i a l forum. See ORS 
656.283(7); 656.708(3). I t denies the p a r t i e s the o p p o r t u n i t y t o 
d i s p u t e or o t h e r w i s e comment on the m a t t e r s s u r r e p t i t i o u s l y added 
t o the r e c o r d by the Referee. See Groshong v. Montgomery Ward 
Co., 73 Or App 403, 407-09 (198577 We, t h e r e f o r e , must r e j e c t the 
Referee's statement t o the e f f e c t t h a t Dr. K l e i n i s b i a s e d a g a i n s t 
i n j u r e d w o r k e r s . We f i n d Dr. K l e i n ' s e v a l u a t i o n of c l a i m a n t ' s 
m o t i v a t i o n t o r e t u r n t o work p e r s u a s i v e i n l i g h t o f the r e s t of 
the r e c o r d i n t h i s case. 

Second, Dr. Yospe, c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , 
c o n c u r r e d i n Dr. K l e i n ' s e v a l u a t i o n of c l a i m a n t . This f a c t was 
not noted by t h e Referee. 

T h i r d , we do not f i n d Dr. Brenneke's most r e c e n t o p i n i o n 
p e r s u a s i v e . I n December 1985, Dr. Brenneke expressed h i s 
agreement w i t h the Orthopaedic C o n s u l t a n t s and Dr. K l e i n t h a t 
c l a i m a n t ' s p h y s i c a l impairment was i n the m i l d l y moderate c a t e g o r y 
and t h a t she was w i t h o u t p s y c h o l o g i c a l impairment. A few months 
l a t e r , w i t h o u t s i g n i f i c a n t e x p l a n a t i o n , he s t a t e d t h a t c l a i m a n t 
was permanently and t o t a l l y d i s a b l e d . We see n o t h i n g i n the 
m e dical r e c o r d t o s u p p o r t Dr. Brenneke's u n e x p l a i n e d change of 
o p i n i o n . 

F o u r t h , the medical evidence as a whole preponderates 
a g a i n s t the c o n c l u s i o n t h a t c l a i m a n t has s u s t a i n e d s u f f i c i e n t 
p h y s i c a l or p s y c h o l o g i c a l impairment as a r e s u l t of her i n d u s t r i a l 
i n j u r y w h i c h , when combined w i t h the s o c i a l and v o c a t i o n a l f a c t o r s 
i n t h i s case, renders her permanently and t o t a l l y d i s a b l e d . See 
ORS 656 . 206 (1 ) (a ) . Claimant was 43 years o l d a t the t i m e of t h e 
h e a r i n g . She has 10 years of f o r m a l e d u c a t i o n and a GED. Her 
work e x p e r i e n c e i s v a r i e d . The r e c o r d s u p p o r t s the c o n c l u s i o n 
t h a t c l a i m a n t has the p r e s e n t a b i l i t y t o p e r f o r m work i n the l i g h t 
and s e d e n t a r y c a t e g o r i e s . C l a i m a n t , t h e r e f o r e , i s not e n t i t l e d t o 
the award g r a n t e d by the Referee. 
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As f o r the e x t e n t o f c l a i m a n t ' s permanent p a r t i a l 
d i s a b i l i t y , we conclude t h a t i t does not exceed t he 40 p e r c e n t 
(128 degrees) p r e v i o u s l y awarded. We, t h e r e f o r e , r e v e r s e t h a t 
p o r t i o n of the Referee's o r d e r t h a t g r a n t e d c l a i m a n t an award o f 
permanent t o t a l d i s a b i l i t y and r e i n s t a t e the D e t e r m i n a t i o n Order. 

ORDER 

The Referee's order dated June 12, 1986 i s r e v e r s e d i n 
p a r t . Those p o r t i o n s of the order t h a t awarded c l a i m a n t permanent 
t o t a l d i s a b i l i t y and h i s a t t o r n e y an a s s o c i a t e d a t t o r n e y f e e are 
r e v e r s e d . The D e t e r m i n a t i o n Order dated January 6, 1986 i s 
r e i n s t a t e d and a f f i r m e d . The remainder of the Referee's o r d e r i s 
a f f i r m e d . 

GREGORY P. JACKSON, Claimant Own Motion 87-0149M 
SAIF Corp L e g a l , Defense A t t o r n e y March 3 1 , 1987 

Own Motion Order 
This m a t t e r has been r e f e r r e d t o the Board f o r c l o s u r e 

p u r s u a n t t o i t s own motion a u t h o r i t y under ORS 656.278. We 
conclude t h a t we l a c k j u r i s d i c t i o n . 

Claimant s u f f e r e d an August 8, 1973 i n j u r y t h a t r e s u l t e d 
i n t h e ampu t a t i o n of h i s r i g h t f o r e a r m . The SAIF C o r p o r a t i o n 
denied h i s c l a i m f o r b e n e f i t s , c o n t e n d i n g t h a t he was not an 
Oregon s u b j e c t worker a t the time of the i n c i d e n t . I n October 
1974, t h e p a r t i e s e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t . By 
v i r t u e of the s e t t l e m e n t , c l a i m a n t r e c e i v e d a sum of money and, i n 
r e t u r n , SAIF's d e n i a l remained i n " f u l l f o r c e and e f f e c t 
f o r e v e r . " SAIF f u r t h e r agreed t o pay f o r f u t u r e m e d i c a l care and 
t r e a t m e n t t h a t was n e c e s s a r i l y a t t r i b u t a b l e t o c l a i m a n t ' s r i g h t 
f o r e a r m i n j u r y or p r o s t h e s i s . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has r e c e n t l y 
r e c e i v e d a d d i t i o n a l m edical t r e a t m e n t f o r h i s r i g h t f o r e a r m and 
p r o s t h e s i s . SAIF has a p p a r e n t l y p a i d f o r these t r e a t m e n t s , as 
w e l l as p r o v i d e d b e n e f i t s f o r time missed from work. However, by 
the terms of the 1974 s e t t l e m e n t , c l a i m a n t ' s c o n d i t i o n i s n ot 
co n s i d e r e d t o be the r e s u l t of a compensable i n j u r y . Consequently, 
he i s not e n t i t l e d t o b e n e f i t s under t he Workers' Compensation Law. 
ORS 656.245; 656.289(4); 656.278. Rather, SAIF i s a p p a r e n t l y 
c o n t r a c t u a l l y o b l i g a t e d t o pay f o r c e r t a i n m e d i c a l care and 
medi c a l t r e a t m e n t . Yet, t h e e n f o r c e a b i l i t y o f such an agreement 
does n o t l i e w i t h t h e worke r s ' compensation system s i n c e t h e 
p a r t i e s have p r e v i o u s l y conceded t h a t SAIF's d e n i a l o f the c l a i m 
would f o r e v e r remain i n f u l l f o r c e and e f f e c t . 

A c c o r d i n g l y , the request f o r own motion r e l i e f i s 
di s m i s s e d f o r l a c k of j u r i s d i c t i o n . 

IT IS SO ORDERED. 

ROBERT S. KNAPP, Claimant WCB 85-13478 & 85-14456 
Harper, Leo & H o l l a n d e r , Claimant's A t t o r n e y s March 3 1 , 1987 
C l i f f , S n a r s k i s k Yager, Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review of Referee Knapp's or d e r t h a t : 
(1) a f f i r m e d t h e D e t e r m i n a t i o n Order dated March 19, 1985 t h a t 
awarded 7.5 degrees f o r f i v e p e r c e n t scheduled permanent 

-162-



d i s a b i l i t y f o r c l a i m a n t ' s l e f t knee c o n d i t i o n ; (2) d e c l i n e d t o 
award unscheduled permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n ; 
(3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r t h e 
i n s u r e r ' s a l l e g e d de f a c t o d e n i a l of h i s low back c o n d i t i o n ; (4) 
determined t h a t h i s upper back i n j u r y c l a i m had not been 
p r e m a t u r e l y c l o s e d ; (5) awarded 48 degrees f o r 15 p e r c e n t 
unscheduled permanent d i s a b i l i t y f o r h i s upper back c o n d i t i o n ; and 
(6) upheld the i n s u r e r ' s d e n i a l of c l a i m a n t ' s upper back 
a g g r a v a t i o n c l a i m . The i n s u r e r c r o s s - r e q u e s t s review of the 
Referee's permanent d i s a b i l i t y award. The issu e s on review are 
e x t e n t o f permanent d i s a b i l i t y , de f a c t o d e n i a l , premature 
c l o s u r e , a g g r a v a t i o n , p e n a l t i e s and a t t o r n e y f e e s . 

F o l l o w i n g our de novo review of the medical and l a y 
e v i d e n c e , we a f f i r m t he order of the Referee w i t h the f o l l o w i n g 
comment. 

The Referee concluded t h a t the i n s u r e r ' s payment of 
compensation on c l a i m a n t ' s low back c l a i m c o n s t i t u t e d acceptance. 
Mere payment of compensation does not c o n s t i t u t e acceptance of a 
c l a i m . ORS 656.262(9); Gregg v. SAIF, 81 Or App 395 (19 8 6 ) . 
A f t e r c o n d u c t i n g our review of t h i s r e c o r d , we are not persuaded 
t h a t the i n s u r e r ' s conduct i n p r o c e s s i n g the c l a i m was 
unreasonable. However, had we con s i d e r e d the i n s u r e r ' s conduct 
unreasonable, t h e r e would be no "amounts then due" upon which t o 
base a p e n a l t y . 

ORDER 

The Referee's order dated June 13, 1986 i s a f f i r m e d . 

OLIVIO MEDRANO, Claimant WCB 85-03889 
B o t t i n i & B o t t i n i , C l a imant's A t t o r n e y s March 3 1 , 1987 
Ri c h a r d Barber ( S A I F ) , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n o f 
Referee McCullough's order t h a t i n c r e a s e d c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y award f o r a low back i n j u r y from 50 p e r c e n t 
(160 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 75 p e r c e n t 
(240 d e g r e e s ) . The is s u e on review i s e x t e n t o f unscheduled 
d i s a b i l i t y . 

We f i n d t h a t c l a i m a n t ' s award of permanent d i s a b i l i t y 
s h o u l d be reduced. Consequently, we modify t h a t p o r t i o n of the 
Referee's o r d e r . 

C l a i m a n t , 36 years of age a t the time o f h e a r i n g , 
compensably i n j u r e d h i s low back i n February 1984 w h i l e w o r k i n g as 
a rock p i c k e r . A CT scan i n June 1984 showed some d i s c b u l g i n g a t 
the L5-S1 l e v e l . I n November 1985 x-rays r e v e a l e d m i l d lower 
lumbar d i s c o g e n i c d e g e n e r a t i o n . Claimant's c o n d i t i o n has been 
diagnosed as low back s t r a i n . A l l t r e a t m e n t has been c o n s e r v a t i v e . 

Claimant was e x t e n s i v e l y e v a l u a t e d a t Callahan Center i n 
l a t e 1984. T h e i r e v a l u a t i o n e s t a b l i s h e d t h a t he was an 
undocumented farm l a b o r e r w i t h a f o u r t h grade Mexican e d u c a t i o n . 
He c o u l d not read or w r i t e i n E n g l i s h and c o u l d understand o n l y 
s i m p l e i n s t r u c t i o n s i n E n g l i s h . He i s p h y s i c a l l y l i m i t e d t o 
li g h t - m e d i u m work i n v o l v i n g no l i f t i n g over 25-40 pounds, no 
r e p e t i t i v e bending, no prolonge d s i t t i n g , and no pr o l o n g e d w o r k i n g 
i n a stooped or cramped p o s i t i o n . His work h i s t o r y i n v o l v e s 
p r i m a r i l y jobs as a p h y s i c a l l a b o r e r . 
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A March 1985 D e t e r m i n a t i o n Order awarded 50 p e r c e n t (160 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y . F o l l o w i n g 
c l o s u r e , c l a i m a n t ' s back symptoms c o n t i n u e d . He s p o r a d i c a l l y 
worked i n a v a r i e t y of farm l a b o r jobs u n t i l November 1985. 
Except f o r one day of farm work i n May 1986 c l a i m a n t has not 
r e t u r n e d t o work. 

I n r a t i n g t he e x t e n t of unscheduled permanent d i s a b i l i t y 
f o r c l a i m a n t ' s low back, we cons i d e r h i s p h y s i c a l impairment as 
r e f l e c t e d i n the medical r e c o r d and the t e s t i m o n y a t h e a r i n g and 
a l l o f the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 
436-30-380 et. seq. We app l y these r u l e s as g u i d e l i n e s , not as 
r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. Argonaut 
Insurance Co., 296 Or 505, 510 (1984). F o l l o w i n g our de novo 
rev i e w of the medical and l a y evidence, and c o n s i d e r i n g the 
a f o r e m e n t i o n e d g u i d e l i n e s , we conclude t h a t a 50 p e r c e n t 
unscheduled d i s a b i l i t y award adequately compensates c l a i m a n t f o r 
h i s compensable low back c o n d i t i o n . 

ORDER 

The Referee's order dated J u l y 31, 1986 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The Referee's unscheduled permanent 
d i s a b i l i t y award i s r e v e r s e d and the D e t e r m i n a t i o n Order's award 
of 50 p e r c e n t (160 degrees) unscheduled permanent d i s a b i l i t y i s 
a f f i r m e d . The remainder o f the Referee's order i s a f f i r m e d . 

LAWRENCE N. SULLIVAN, Claimant WCB 85-14645 
Malagon & Moore, Claimant's A t t o r n e y s March 3 1 , 1987 
Dav i s , B o s t w i c k , e t a l . , Defense A t t o r n e y s Order on Review 

Reviewed by Board Members McMurdo and F e r r i s . 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n o f Referee 
Shebley's order t h a t s e t a s i d e the D e t e r m i n a t i o n Order dated 
February 16, 1986 as premature. The issu e i s premature c l o s u r e . 

The premature c l o s u r e i s s u e i n t h i s case concerns a 
p s y c h o l o g i c a l c o n d i t i o n which Referee N i c h o l s found compensable i n 
a p r e v i o u s Opinion and Order. A m a j o r i t y of the Board r e c e n t l y 
r e v e r s e d t h a t p o r t i o n of Referee N i c h o l s ' order t h a t found 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n compensable. Lawrence N. 
S u l l i v a n , 39 Van Natt a 86 (March 4, 1987). I n the same o r d e r , a 
m a j o r i t y of the Board found a l l of c l a i m a n t ' s compensable 
c o n d i t i o n s m e d i c a l l y s t a t i o n a r y and r e i n s t a t e d a D e t e r m i n a t i o n 
Order dated March 14, 1985 which had cl o s e d the c l a i m . We f i n d no 
pe r s u a s i v e evidence i n the p r e s e n t r e c o r d which i n d i c a t e s t h a t any 
of c l a i m a n t ' s compensable c o n d i t i o n s have worsened s i n c e March 14, 
1985. The c l a i m , t h e r e f o r e , remains c l o s e d under t h e 
D e t e r m i n a t i o n Order of t h a t d a t e . 

ORDER 

The Referee's order dated May 7, 1986 i s r e v e r s e d . The 
c l a i m remains c l o s e d under the D e t e r m i n a t i o n Order dated March 14, 
1985. 
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EDWARD R. WEIGEL, C l a i m a n t WCB 85-15945, 86-05016 & 
Q u i n t i n B. E s t e l l , C l a i m a n t ' s A t t o r n e y . 86-04249 . . 
G a i l Gage ( S A I F ) , D e f e n s e A t t o r n e y . March 31, 1987 
D a v i s , B o s t w i c k , e t a l . , D e f ense A t t o r n e y s Order on Review 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s . 

Reviewed by Board Members Lewis and McMurdo. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Myers' order t h a t d i d not award an a t t o r n e y fee i n a case 
i n v o l v i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . 
Argonaut Insurance Company has s u b m i t t e d a-motion t o expand the 
scope of the Board's review t o i n c l u d e the m e r i t s of the 
r e s p o n s i b i l i t y i s s u e . The p a r t i e s a l s o d i s a g r e e as t o who s h o u l d 
be r e s p o n s i b l e f o r paying f o r a t r a n s c r i p t i o n of c l o s i n g arguments 
recorded a t h e a r i n g . The issues are a t t o r n e y f e e s , whether the 
Board has j u r i s d i c t i o n t o c o n s i d e r the m e r i t s of the 
r e s p o n s i b i l i t y i s s u e , i f so, which of the i n s u r e r s i s r e s p o n s i b l e , 
and payment f o r the t r a n s c r i p t i o n of c l o s i n g arguments. 

We draw from the R e f e r e e 1 s . s t a t e m e n t of the f a c t s . 
Claimant compensably i n j u r e d h i s low back on February 6, 1985, 
w h i l e w o r k i n g f o r Argonaut's i n s u r e d . A lumbar s t r a i n was 
diagnosed and a CT scan r e v e a l e d a m i n i m a l l y b u l g i n g d i s k a t 
L5-S1. Claimant was r e f e r r e d f o r v o c a t i o n a l r e h a b i l i t a t i o n and a 
D e t e r m i n a t i o n Order of September 20, 1985 awarded 20 p e r c e n t 
unscheduled d i s a b i l i t y f o r the low back. By t h e t i m e of the 
D e t e r m i n a t i o n Order, c l a i m a n t " s . c o n d i t i o n had improved. 

On October 2, 1985> c l a i m a n t ..entered i n t o a wage su b s i d y 
agreement w i t h SAIF's i n s u r e d , and he .began w o r k i n g as a s c h o o l 
j a n i t o r f o r the employer s e v e r a l days l a t e r . His low back p a i n 
i m m e d i a t e l y i n c r e a s e d and, by e a r l y December 1985, c l a i m a n t sought 
a d d i t i o n a l t r e a t m e n t . On December 13, 1985, Dr. N i c k i l a r e p o r t e d 
t h a t c l a i m a n t was .not m e d i c a l l y s t a t i o n a r y . On January 10, 1986, 
Dr. N i c k i l a opined t h a t c l a i m a n t ' s compensable c o n d i t i o n had 
m a t e r i a l l y worsened. C o n s u l t i n g p h y s i c i a n , Dr. Buza, e s s e n t i a l l y 
c o n c u r r e d . Claimant was e v e n t u a l l y r e l e a s e d t o r e t u r n t o r e g u l a r 
work on February 3, 198-6. 

Claimant submitted- c l a i m s t o both Argonaut: and SAIF.-
Argonaut i s s u e d a d e n i a l based on r e s p o n s i b i l i t y o n l y . SAIF 
denied t h a t c l a i m a n t was a s u b j e c t employe of i t s . i n s u r e d a t the 
t i m e of h i s second p e r i o d of d i s a b i l i t y . L i b e r t y Northwest 
Insurance C o r p o r a t i o n , ; w h i c h was p e r i p h e r a l l y i n v o l v e d , a l s o 
i s s u e d a d e n i a l of c o m p e n s a b i l i t y . 

R e l y i n g . o n Wood v. SAIF, 30 .Or App 1103 (1978) and. John 
P. Keeble, 37 Van N a t t a 480 (19.85 ) , >-th.e Referee found Argonaut t o 
be the r e s p o n s i b l e employer., He f u r t h e r h e l d t h a t because 
c l a i m a n t took no p o s i t i o n w i t h r e g a r d t o which i n s u r e r s h o u l d be 
h e l d r e s p o n s i b l e , no a t t o r n e y fee would be awarded f o r s e r v i c e s a t 
h e a r i n g . Claimant requested review s o l e l y on the i s s u e of 
a t t o r n e y f e e s . 

We f i r s t d i s c u s s Argonaut's motion t h a t we expand t h e 
scope of our review t o i n c l u d e the m e r i t s of the r e s p o n s i b i l i t y 
i s s u e . From the o u t s e t , the i n s u r e r ' s motion w a s . l a r g e l y 
unnecessary; the' scope of our de novo review:encompasses a l l 
i s s u e s c o n s i d e r e d by the Referee. We are not l i m i t e d t o a review 
of those i s s u e s s p e c i f i c a l l y r a i s e d by c l a i m a n t on r e v i e w . See 
e.g. D e s t a e l v N i c o l a i Co., 80 ; Or App.596 (1986 ) . 
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On de novo review we f i n d t h a t t h e Referee's a l l o c a t i o n 
of r e s p o n s i b i l i t y t o Argonaut should be r e v e r s e d . Subsequent t o 
the Referee's o r d e r , we decided Nancy A. Fowler, 38 Van N a t t a 1291 
(1 9 8 6 ) , i n which t he c l a i m a n t r e c e i v e d v o c a t i o n a l a s s i s t a n c e as a 
r e s u l t of a compensable i n j u r y and was u l t i m a t e l y p l a c e d i n wage 
sub s i d y employment. The c l a i m a n t then s u f f e r e d a second p e r i o d o f 
d i s a b i l i t y w h i l e employed by the wage subs i d y employer. The 
c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h t h e o r i g i n a l employer and 
a new i n j u r y c l a i m w i t h t h e wage su b s i d y employer. R e l y i n g on 
Wood, supra, Keeble, supra, and F i r k u s v. Alder Creek Lumber Co., 
48 Or App 251 ( 1 9 7 8 ) , t h e Referee h e l d the f i r s t employer 
r e s p o n s i b l e , r e a s o n i n g t h a t the second p e r i o d o f d i s a b i l i t y 
l o g i c a l l y f l o w e d from t he f i r s t i n j u r y i n t h a t i t o c c u r r e d d u r i n g 
a p e r i o d of v o c a t i o n a l a s s i s t a n c e arranged as a r e s u l t o f the 
o r i g i n a l i n j u r y . 

We r e v e r s e d , n o t i n g t h a t the c l a i m a n t s i n Wood and 
F i r k u s , s u p r a , were i n j u r e d w h i l e e n r o l l e d i n programs d i r e c t l y 
o p e r a t e d by the V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n . We found t h a t 
w h i l e the V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n i s not an "employer" 
w i t h i n t h e meaning of ORS 656.005(14), a wage subs i d y employer i s , 
and i s t h e r e f o r e r e q u i r e d t o p r o v i d e w o r k e r s ' compensation 
coverage t o i t s employees. We found no reason t o d i s t i n g u i s h wage 
sub s i d y employment from r e g u l a r employment i n r e s p o n s i b i l i t y 
cases, and we disavowed any language i n Keeble, s u p r a , t o t h e 
c o n t r a r y . 

The p r e s e n t c l a i m a n t ' s second p e r i o d o f d i s a b i l i t y 
o c c u r r e d d u r i n g wage su b s i d y employment. The medical evidence i s 
t h a t the wage s u b s i d y employment was a m a t e r i a l cause of h i s 
worsened c o n d i t i o n . On these f a c t s , and pursuant t o Fowler, 
supra, t he wage su b s i d y employer i n s u r e d by SAIF i s r e s p o n s i b l e . 
That p o r t i o n o f the Referee's order p e r t a i n i n g t o r e s p o n s i b i l i t y 
w i l l be r e v e r s e d . 

We next t u r n t o c l a i m a n t ' s r e q u e s t f o r a t t o r n e y fees f o r 
s e r v i c e s a t h e a r i n g . We have found SAIF t o be r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . P r i o r t o h e a r i n g , SAIF i s s u e d a 
d e n i a l of the c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . Claimant i s 
e n t i t l e d t o a reasonable a t t o r n e y fee f o r s e r v i c e s a t h e a r i n g f o r 
u l t i m a t e l y p r e v a i l i n g a g a i n s t t h a t d e n i a l . ORS 656.386(1). 

Last we address payment f o r the t r a n s c r i p t i o n o f c l o s i n g 
arguments. At the c o n c l u s i o n of the h e a r i n g , SAIF r e q u e s t e d t h a t 
c l o s i n g arguments be r e c o r d e d . I t d i d not ask t h a t t h e r e c o r d e d 
arguments be t r a n s c r i b e d . Claimant d i d u l t i m a t e l y make t h e 
req u e s t f o r t r a n s c r i p t i o n . He argues, however, t h a t because SAIF 
requeste d t h a t arguments be r e c o r d e d , i t s h o u l d pay f o r the l a t e r 
t r a n s c r i p t i o n . We d i s a g r e e and h o l d t h a t c l a i m a n t , as the p a r t y 
who request e d t r a n s c r i p t i o n , s hould bear t he expense a s s o c i a t e d 
t h e r e w i t h . 

Claimant a l s o a s s e r t s t h a t t h e Board s h o u l d pay f o r t h e 
t r a n s c r i p t i o n p u r s u a n t t o ORS 656.295(3). That s t a t u t e p r o v i d e s : 

"When rev i e w has been r e q u e s t e d , t he r e c o r d 
of such o r a l proceedings a t t h e h e a r i n g 
b e f o r e t h e r e f e r e e as may be necessary f o r 
purposes of review s h a l l be t r a n s c r i b e d a t 
the expense of the Board." 

I n t h i s case, we f i n d t h a t t h e c l o s i n g arguments heard 
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by the Referee are not necessary f o r the purposes of our r e v i e w . 
Claimant s h a l l pay f o r the t r a n s c r i p t i o n . 

ORDER 

The Referee's order dated June 25, 1986 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of the o r d e r t h a t s e t 
a s i d e Argonaut Insurance Company's d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and f a i l e d t o award c l a i m a n t ' s a t t o r n e y a fee 
f o r s e r v i c e s a t h e a r i n g are r e v e r s e d . Argonaut's d e n i a l i s 
r e i n s t a t e d . The SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s new 
i n j u r y c l a i m i s s e t a s i d e and SAIF i s o r d e r e d t o process 
c l a i m a n t ' s c l a i m a c c o r d i n g t o law. SAIF i s o r d e r e d t o reimburse 
Argonaut Insurance Company f o r a l l r e l e v a n t c l a i m s c o s t s i n c u r r e d 
by Argonaut. Claimant's a t t o r n e y i s awarded a reasonable a t t o r n e y 
fee of $1,500 f o r s e r v i c e s a t h e a r i n g , t o be p a i d by the SAIF 
C o r p o r a t i o n . The remainder of the Referee's o r d e r i s a f f i r m e d . 

FRED B. ZAHLER, C l a i m a n t WCB 85-08530 
A s p e l l , e t a l . , C l a i m a n t ' s A t t o r n e y s March 31, 1987 
B r i a n L. Pocock, D e f e n s e A t t o r n e y Order on Review 

Reviewed by Board Members Lewis and McMurdo. 

The s e l f - i n s u r e d employer re q u e s t s review of t h a t ' 
p o r t i o n of Referee McCullough's order which awarded c l a i m a n t 60 
p e r c e n t (192 degrees) unscheduled permanent d i s a b i l i t y f o r an 
upper back i n j u r y , i n l i e u of a p r e v i o u s award of 10 p e r c e n t (32 
degrees) by a June 2 1 , 1985, D e t e r m i n a t i o n Order. On r e v i e w , the 
s o l e i s s u e i s e x t e n t of unscheduled permanent d i s a b i l i t y . We f i n d 
t h a t the award should be reduced. Consequently, we modify the 
Referee's o r d e r . 

C l a i m a n t , 39 years of age a t the time of the h e a r i n g , 
compensably i n j u r e d h i s upper back i n October 1983, w h i l e moving a 
s t a c k of doors. His t r e a t i n g p h y s i c i a n , Dr. G l i d d e n , M.D., 
diagnosed " t h o r a c i c spine and c o n c u r r e n t m y o f a s c i t i s . " Treatment 
was c o n s e r v a t i v e , c o n s i s t i n g of a n t i - i n f l a m m a t o r y m e d i c a t i o n , p a i n 
p i l l s , and p h y s i c a l t h e r a p y . 

Claimant r e t u r n e d t o l i g h t d uty work on December 1, 
1983, and soon t h e r e a f t e r resumed r e g u l a r work. A D e t e r m i n a t i o n 
Order i s s u e d on May 29, 1984, awarding time l o s s o n l y . Since t h i s 
c l o s u r e , the c l a i m has been reopened and c l o s e d on two o c c a s i o n s . 
The c l a i m was most r e c e n t l y reopened i n March 1985. I n May 1985, 
Dr. Glidden c o n s i d e r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e l e a s e d 
him t o moderate work. Dr. Glidden recommended t h a t c l a i m a n t a v o i d 
heavy or moderate work w i t h the upper body. Dr. Glidden f u r t h e r 
s t a t e d , t h a t he was unable t o e x p l a i n the l a c k of improvement i n 
c l a i m a n t ' s c o n d i t i o n from a p h y s i c a l or o b j e c t i v e s t a n d p o i n t . 

In June 1985, Dr. Warren, o r t h o p e d i s t , performed an 
independent medical e x a m i n a t i o n . Dr. Warren r e p o r t e d t h a t 
c l a i m a n t ' s p r o g n o s i s was good and t h a t h i s problems would r e s o l v e 
i f he avoided excessive bending, t w i s t i n g , s t o o p i n g or l i f t i n g . 
T h e r e a f t e r , a June 1985 D e t e r m i n a t i o n Order awarded 10 p e r c e n t 
unscheduled permanent d i s a b i l i t y . V o c a t i o n a l s e r v i c e s were 
un d e r t a k e n , but were t e r m i n a t e d i n September 1985, due t o 
c l a i m a n t ' s a l l e g e d n o n c o o p e r a t i o n . 
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Claimant's work experi e n c e p r i m a r i l y i n c l u d e s heavy 
l a b o r , w i t h some c l e r i c a l / s u p e r v i s o r y e x p e r i e n c e as w e l l . He has 
worked as a farmhand, choker s e t t e r , lumber m i l l l a b o r e r , and door 
assembler. Claimant has a l s o worked f o r a scrap metal company, 
where h i s ta s k s i n c l u d e d c o m p l e t i n g s h i p p i n g o r d e r s and 
s u p e r v i s i n g o t h e r w o r k e r s . 

Claimant t e s t i f i e d t h a t he experiences c o n s t a n t "sharp 
p a i n " between the shoulder b l a d e s , t h a t he cannot d r i v e a v e h i c l e 
f o r more than 45 minutes because i t h u r t s t o s i t t h a t l o n g , and 
t h a t i t h u r t s t o l a y down or t o walk. He f e l t t h a t h i s p a i n had 
not changed s i n c e he l a s t saw Dr. Glidden i n May 1985, and t h a t he 
cannot r e t u r n t o heavy work. 

The Referee s t a t e d t h a t c l a i m a n t ' s " p h y s i c a l l i m i t a t i o n s 
are s u b s t a n t i a l . " Reasoning t h a t these l i m i t a t i o n s p r e v e n t 
c l a i m a n t from r e t u r n i n g t o h i s former work a c t i v i t i e s , the Referee 
concluded t h a t a 60 p e r c e n t unscheduled permanent d i s a b i l i t y award 
was a p p r o p r i a t e . We agree t h a t c l a i m a n t ' s i n j u r y and p h y s i c a l 
l i m i t a t i o n s have r e s u l t e d i n a permanent l o s s of e a r n i n g c a p a c i t y 
i n excess of the D e t e r m i n a t i o n Order's 10 p e r c e n t permanent 
d i s a b i l i t y award. However, we cons i d e r t he Referee's award t o be 
e x c e s s i v e . 

To p r e v a i l on the i s s u e of e n t i t l e m e n t t o an award f o r 
unscheduled permanent p a r t i a l d i s a b i l i t y , a worker must prove by a 
preponderance of the evidence t h a t as a r e s u l t of the i n d u s t r i a l 
i n j u r y t h e r e has been a permanent l o s s of e a r n i n g c a p a c i t y . 
"Earning c a p a c i t y " i s d e f i n e d as a worker's " a b i l i t y t o o b t a i n and 
h o l d g a i n f u l employment i n the broad f i e l d o f g e n e r a l 
o c c u p a t i o n s . " S u r r a t t v. Gunderson Bros., 259 Or 65 (197 1 ) . I n 
r a t i n g the e x t e n t of a worker's permanent d i s a b i l i t y we c o n s i d e r 
h i s p h y s i c a l i m p a i r m e n t , which i n c l u d e s l a y t e s t i m o n y c o n c e r n i n g 
h i s d i s a b l i n g p a i n and p h y s i c a l l i m i t a t i o n s , and a l l of the 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
e t seq. We ap p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 
505, 510 (19 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 
(1982 ) . 

F o l l o w i n g our de novo review of the medical and l a y 
evid e n c e , and c o n s i d e r i n g the aforementione d g u i d e l i n e s , we 
conclude t h a t a t o t a l award of 20 pe r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y a d e quately compensates c l a i m a n t f o r h i s 
compensable upper back i n j u r y . 

ORDER 

The Referee's order dated June 30, 1986, i s m o d i f i e d i n 
p a r t . I n l i e u of the Referee's award, c l a i m a n t i s awarded 10 
p e r c e n t d i s a b i l i t y . This g i v e s him a t o t a l award t o date o f 20 
p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r h i s 
upper back i n j u r y . Claimant's a t t o r n e y ' s f ee s h a l l be a d j u s t e d 
a c c o r d i n g l y . The remainder of the Referee's order i s a f f i r m e d . 
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•sprout 
Mo. «U* (fc»».) 
tfea*.l, IMS A M E N D E D 

CERTIFICATE A N D ORDER 
f o r 

FILING ADMINISTRATIVE RULES WITH THE SECRETARY 

F I L E D 
MAR 1 0 1987 

BARMQA ROBERTS 

I HEREBY CERTIFY that the attached copy fa • true, ful l end oomct copy of rule(») adopted by t l x . 
COMPENSATION BOARD ^ March 4, 1987 

WORKERS' 

M*—«r> 
. t o become effective. 

A p r i l 15. 1987 

Tne within matter having come before t he . WORKERS' COMPENSATION BOARD 
(Aim) 

•0 procedure* having been in the required form and conducted in accordance with applicable statute* and rule* and being fully advised in the premise*: 

Notice of Intended Action published in OAR Bulletin: NO • YES E Date Published. January 15, 1987 

NOW THEREFORE, I T IS HEREBY ORDERED T H A T the following action be taken: 
(Ln t Rule Number(i) or Rule Ti t led) on Appropriate Line* Below) 

PERM. H T E M P . • 

Adopted: 
(New Rule*) 

Amended 
( E i fating Rule*) 

Suspended: 
(Temporary Only) 

Repealed 
(Existing Rule*) 

i Administrative Rule* of the 

19th 

438-11-015 and 438-11-035. Rules of Procedure Relating to • 
Br i e f s and Other Documents and F i l i n g and Service or Documei 
i n Contested Workers' Compensation Cases on Board Review 

438-07-005, May 1, 1984 Rules Relating to Medical, Vocatioi 
and Other Documentary Evidence at Hearing i n Contested 
Workers' Compensation Cases 

438-11-015 (temp.), WCB Admin 5-1986, December 31, 1986 
438-11-035 (temp.), WCB Admin 5-1986, December 31, 1986 

RECEIVED 

MAR 1 9 1987 

WORKERS' COMPENSATION BOARD LEGISLATIVE COUNSEL'S 
o « t r F 

D A T E D th i s . March 

Title- Board Member 

Statutory Authority: ORS 656.726(4); 183.310 t O 183.410 
R , , ^ M . H^- Rules o f Practice and Procedure f o r Hearings and Board Review of 

Contested Cases under the Workers' Compensation Law 

Statement of Need Atuched • Previously f i l e d Fiscal impact Attached • Previously f i l e d 
For Further information Contact Roger C. Pearson, Senior S t a f f Attorney _ 378-330E 
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WCB Admin. Order 1-1987 

BEFORE THE WORKERS' COMPENSATION BOARD OF 

THE STATE OF OREGON 

I n t h e Ma t t e r o f the A d o p t i o n 
of Permanent Rules of Procedure 
f o r Workers' Compensation Board 
Review of Contested Cases under 
the Workers' Compensation Law 
and t h e Permanent Amendment 
of t h e Rule of P r a c t i c e and 
Procedure r e g a r d i n g M e d i c a l , 
V o c a t i o n a l and o t h e r Documentary 
Evidence i n Hearings under t h e 
Workers' Compensation Law 

ORDER OF ADOPTION 

1. The Workers' Compensation Board, pursuant t o i t s r u l e m a k i n g 
a u t h o r i t y under ORS 656.726(4) and i n accordance w i t h t h e 
A d m i n i s t r a t i v e Procedures A c t , ORS 183.310 t o 183.410, d u l y f i l e d 
a n o t i c e o f i t s i n t e n t t o amend i t s r u l e s o f p r a c t i c e and 
procedure p e r t a i n i n g t o Board review o f c o n t e s t e d cases under t h e 
Workers' Compensation Law and m e d i c a l , v o c a t i o n a l and o t h e r 
documentary evidence i n h e a r i n g s under t h e Workers' Compensation 
Law. This n o t i c e was p u b l i s h e d i n the S e c r e t a r y o f S t a t e 
A d m i n i s t r a t i v e Rules B u l l e t i n on January 15, 1987. 

2. N o t i c e o f i n t e n t t o amend t h e a f o r e s a i d r u l e s was a l s o m a i l e d 
t o a r e p r e s e n t a t i v e sample o f a t t o r n e y s a c t i v e i n p r a c t i c e b e f o r e 
the Board. Comments r e g a r d i n g t he proposed r u l e s were a l s o 
s o l i c i t e d f rom members of the Board's s t a f f and from t h e Referees 
i n t h e Hearings D i v i s i o n . 

3. No req u e s t f o r a p u b l i c h e a r i n g was r e c e i v e d from any person 
or o r g a n i z a t i o n . 

4. No comments have been r e c e i v e d from members o f t h e p u b l i c . 
One change i n t h e proposed r u l e s has been made i n response t o 
s t a f f r e v i e w of t h e r u l e s . The words " p e r s o n a l l y o r " have been 
added t o OAR 4 3 8 - 1 1 - 0 3 5 ( 2 ) ( a ) . This a d d i t i o n was proposed t o make 
the a f o r e m e n t i o n e d s u b s e c t i o n c o n s i s t e n t w i t h OAR 4 3 8 - 1 1 - 0 3 5 ( 2 ) ( b ) . 
With t h i s a d d i t i o n , OAR 438-11-035(2)(a) p r o v i d e s as f o l l o w s : 

" ( a ) A t r u e copy o f any t h i n g d e l i v e r e d 
f o r f i l i n g under these r u l e s s h a l l be 
s i m u l t a n e o u s l y served p e r s o n a l l y or by 
m a i l i n g by f i r s t c l a s s m a i l , postage 
p r e p a i d , t h r o u g h t he U n i t e d S t a t e s P o s t a l 
S e r v i c e , t o each o t h e r p a r t y t o t h e r e v i e w , 
or t o t h e i r a t t o r n e y s . " (Emphasis added). 
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5. Under i t s a u t h o r i t y g r a n t e d by ORS 656.726(4), t h e Board f i n d s : 

a. That t he a p p l i c a b l e r u l e m a k i n g procedures have been 
f o l l o w e d , and 

b. That t he r u l e s b e i n g adopted are reasonable and 
p r o p e r . 

I n accordance w i t h i t s n o t i c e o f i n t e n d e d a c t i o n , i t i s 
hereby ORDERED 

That Rule 438-07-005 as s e t f o r t h on E x h i b i t "A" and 
Rules 438-11-001 t h r o u g h 438-11-035 as s e t f o r t h on E x h i b i t "B," 
bo t h c e r t i f i e d t o be t r u e copies o f the o r i g i n a l s and bot h hereby 
made a p a r t of t h i s o r d e r , are hereby adopted, t o be e f f e c t i v e 
March 9, 1987. 

Dated t h i s day of March, 1987. 

WORKERS' COMPENSATION BOARD 

Evelyn S. F e r r i s , Chai] . rman 

George fceui*", d Member 

C. Gfegori/McMurdo, Board Member 

0025F5 
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EXHIBIT A 

D e l e t e d m a t e r i a l i n b r a c k e t s ; added m a t e r i a l u n d e r s c o r e d . 

438-07-005 MEDICAL. VOCATIONAL AND OTHER DOCUMENTARY EVIDENCE 

( 1 ) S t a t u t o r y r e f e r e n c e s : M e d i c a l r e p o r t s as euidence, ORS 

65 6 . 3 1 0 ( 2 ) ; V o c a t i o n a l r e p o r t s . ORS 656.287. 

( 2 ) To a v o i d unnecessary d e l a y and expense m e d i c a l evidence 

s h o u l d be p r e s e n t e d i n t h e f o r m o f w r i t t e n r e p o r t s and shou l d 

i n c l u d e : 

( a ) H i s t o r y o f t h e i n j u r y o r d i s e a s e ; 

( b ) P e r t i n e n t m e d i c a l h i s t o r y ; 

( c ) Present c o m p l a i n t s ; 

( d ) A l l sources o f h i s t o r y and c o m p l a i n t s ; 

( e ) Date o f e x a m i n a t i o n ; 

( f ) F i n d i n g s on e x a m i n a t i o n ; 

( g ) Impairment o f p h y s i c a l o r mental f u n c t i o n i n c l u d i n g 

l o s s o f r e s e r v e c a p a c i t y ; 

( h ) Cause o f [ d i s a b i l i t y ] i m p a i r m e n t and o p i n i o n 

whether [ i t ] t h e imp a i r m e n t i s a l l o r i n p a r t work r e l a t e d ; 

( i ) M e d i c a l t r e a t m e n t i n d i c a t e d ; 

( j ) L i k l i h o o d o f permanent [ d i s a b i l i t y ] i m p a i r m e n t and 

o p i n i o n whether t h e c o n d i t i o n i s l i k e l y t o change; and 

( k ) The reason f o r t h e o p i n i o n . 

( 3 ) T h i s r u l e d i s t i n g u i s h e s f u l l d i s c l o s u r e o f i n f o r m a t i o n 

[ , ] between t h e p a r t i e s , as r e q u i r e d by OAR 438-07-015. f r o m 

/ / / / / 

/ / / / / 
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s u b m i s s i o n o f euidence f o r c o n s i d e r a t i o n i n d i s p o s i t i o n o f a case. 

(a ) Not l e s s t h a n t w e n t y ( 2 0 ) days b e f o r e t h e h e a r i n g 

d a t e , o r w i t h i n seven ( 7 ) days a f t e r m a i l i n g o f n o t i c e o f h e a r i n g . 

I f t h e n o t i c e o f h e a r i n g i s m a i l e d l e s s t h a n t w e n t y (20) days 

b e f o r e t h e h e a r i n g , t h e i n s u r e r s h a l l f i l e w i t h t h e as s i g n e d 

r e f e r e e o r i g i n a l s o r l e g i b l e copies o f a l l documents upon which 

the i n s u r e r i n t e n d s t o r e l y , t o g e t h e r w i t h an i n d e x . The 

documents s h a l l be ar r a n g e d i n c h r o n o l g i c a l o r d e r and numbered [ , ] 

i n A r a b i c n u m e r a l s [ . ] i n t h e low e r r i g h t c o r n e r o f each page, 

b e g i n n i n g w i t h t he document o f e a r l i e s t d a t e . The number s h a l l be 

preceded by t h e d e s i g n a t i o n "Ex. and p a g i n a t i o n o f m u l t i p l e - p a g e 

e x h i b i t s s h a l l be d e s i g n a t e d by a dash f o l l o w e d by t h e page 

number. For example, page two o f e x h i b i t two would be d e s i g n a t e d 

"Ex 2-2." The in d e x s h a l l i n c l u d e t h e e x h i b i t number, d e s c r i p t i o r 

of t h e e x h i b i t , a u t h o r , number o f pages, and d a t e o f t h e 

document. The i n s u r e r a t t h e t i m e o f f i l i n g s h a l l [ p r o v i d e t o ] 

serve a l l o t h e r p a r t i e s w i t h copies o f t h e in d e x and copies o f 

[ a n y ] a l l e x h i b i t s [ n o t i n t h e i r p o s s e s s i o n ] . 

(b ) Not l e s s t h a n t e n (10) days b e f o r e t h e scheduled 

d a t e o f h e a r i n g , or w i t h i n seven ( 7 ) days o f m a i l i n g o f a copy of 

th e i n s u r e r ' s e x h i b i t i n d e x , w h i c h e v e r [comes] occurs l a t e r , t he 

c l a i m a n t s h a l l f i l e w i t h the a s s i g n e d r e f e r e e any a d d i t i o n a l 

e x h i b i t s w h i c h t h e c l a i m a n t wishes t o o f f e r i n e v i d e n c e . The 

a d d i t i o n a l e x h i b i t s s h a l l be accompanied by a s u p p l e m e n t a l e x h i b i t 

i n d e x , p r e p a r e d i n t h e same f a s h i o n as t h e i n s u r e r e x h i b i t index 
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and numbered so as t o c o i n c i d e , i n c h r o n o l o g i c a l o r d e r , w i t h t he 

i n s u r e r s u b m i s s i o n . These e x h i b i t s s h o u l d be marked i n the same 

f a s h i o n as t h e i n s u r e r ' s s u b m i s s i o n , and s h o u l d I n c l u d e l e t t e r 

s u b - d e s i g n a t i o n s so as t o ensure a c h r o n o l o g i c a l o r d e r . For 

example, a c l a i m a n t w i s h i n g t o submit an e x h i b i t w h i c h f a l l s 

c h r o n o l o g i c a l l y between E x h i b i t s 6 and 7 o f t h e i n s u r e r ' s 

s u b m i s s i o n s h o u l d d e s i g n a t e [ h i s ] t h e e x h i b i t as "Ex 6A." The 

c l a i m a n t s h a l l [ p r o v i d e ] serve a l l o t h e r p a r t i e s w i t h a copy of 

th e s u p p l e m e n t a l i n d e x [as w e l l a s ] and [ c o p i e s o f a n y ] e x h i b i t s 

[ n o t i n t h e i r p o s s e s s i o n ] . 

[ F u r t h e r s u p p l e m e n t a l e x h i b i t s may be s u b m i t t e d , 

p r o v i d e d t h e y are accompanied by s u p p l e m e n t a l indexes meeting the 

above r e q u i r e m e n t s . F u r t h e r s u p p l e m e n t a l e x h i b i t s must be f i l e d 

and p r o v i d e d t o the o t h e r p a r t i e s w i t h i n seven ( 7 ) days o f the 

s u b m i t t i n g p a r t y ' s r e c e i p t o f t h e e x h i b i t s . ] 

( c ) A p p l i c a t i o n : These e x h i b i t s u b m i s s i o n r u l e s apply 

t o a l l w r i t t e n e vidence except evidence o f f e r e d s o l e l y f o r 

impeachment purposes. 

( 4 ) At t h e h e a r i n g t h e r e f e r e e may i n h i s o r her d i s c r e t i o n 

a l l o w a d m i s s i o n o f a d d i t i o n a l m e d i c a l r e p o r t s o r o t h e r documentary 

evidence n o t f i l e d as r e q u i r e d by ( 3 ) above. I n e x e r c i s i n g t h i s 

d i s c r e t i o n , t h e r e f e r e e s h a l l d e t e r m i n e i f good cause has been 

shown f o r f a i l u r e t o f i l e w i t h i n t h e p r e s c r i b e d t i m e l i m i t s [as 

w e l l as f a c t o r s o f s u r p r i s e or p r e j u d i c e t o t h e o t h e r p a r t i e s ] . 

( 5 ) The i n s u r e r may subpoena t h e c l a i m a n t ' s [ d o c t o r ] 
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a t t e n d i n g o r c o n s u l t i n g p h y s i c i a n ( s ) o r v o c a t i o n a l e x p e r t f o r 

c r o s s - e x a m i n a t i o n . M e d i c a l , s u r g i c a l , h o s p i t a l [ o r ] and 

v o c a t i o n a l r e p o r t s o f f e r e d by t h e i n s u r e r w i l l a l s o be accepted a: 

prima f a c i e evidence p r o v i d e d t h e i n s u r e r agrees t o produce the 

d o c t o r o r v o c a t i o n a l e x p e r t f o r c r o s s - e x a m i n a t i o n upon r e q u e s t o f 

t h e c l a i m a n t . The r e p o r t s o f any d o c t o r , m e d i c a l or v o c a t i o n a l 

e x p e r t who has r e f u s e d t o make h i m s e l f o r h e r s e l f a v a i l a b l e f o r 

c r o s s - e x a m i n a t i o n s h a l l be excluded f r o m t he r e c o r d u n l e s s good 

cause i s shown [ t o r e c e i v e ] why such evidence s h o u l d be r e c e i v e d . 

The c o s t o f t h e c r o s s - e x a m i n a t i o n o f any d o c t o r o r v o c a t i o n a l 

e x p e r t under t h i s s e c t i o n s h a l l be p a i d by t h e i n s u r e r . 

( 6 ) To a v o i d unnecessary c o s t and d e l a y , t h e Board 

encourages t h e use o f w r i t t e n i n t e r r o g a t o r i e s o r d e p o s i t i o n s , or 

o t h e r d i s c o v e r y d e v i c e s , t o secure e v i d e n c e . 

( 7 ) The r e f e r e e may a p p o i n t a m e d i c a l o r v o c a t i o n a l e x p e r t 

t o examine t h e c l a i m a n t and t o f i l e a r e p o r t w i t h t h e r e f e r e e . 

The p a r t i e s may a l s o agree i n advance t o be bound by such e x p e r t ' ; 

f i n d i n g s . The c o s t o f e x a m i n a t i o n s and r e p o r t s under t h i s r u l e 

s h a l l be p a i d by t h e i n s u r e r . 

( 8 ) The r e f e r e e may d e c l i n e t o r e c e i v e i n evidence e i t h e r a'-

or subsequent t o t h e h e a r i n g , any m e d i c a l o r v o c a t i o n a l r e p o r t 

o f f e r e d by a p a r t y who has r e f u s e d t o make t h e r e p o r t a v a i l a b l e t< 

t h e r e f e r e e o r o t h e r p a r t i e s , o r t o p e r m i t e x a m i n a t i o n t h e r e o f as 

r e q u i r e d by t h e r u l e o f t h e r e f e r e e . 

( 9 ) W i t h a p p r o v a l o f t h e r e f e r e e , i n t e r r o g a t o r i e s may be 
A-4 

d i r e c t e d t h r o u g h t h e r e f e r e e t o any m e d i c a l o r v o c a t i o n a l e x p e r t 

whose r e p o r t s a re t e n d e r e d as e v i d e n c e . The r e a s o n a b l e c o s t , i f 

any, o f o b t a i n i n g answers t o t h e i n t e r r o g a t o r i e s i n t h i s manner 

w i l l be p a i d f r o m t h e ftdministrative Fund. 
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BOARD REVIEW 

438-11-001 STATUTORY AUTHORITY; ADOPTION PROCEDURES. 

(1) The s t a t u t o r y a u t h o r i t y f o r t h e a d o p t i o n o f these r u l e s 
i s ORS 656.726(4). 

( 2 ) These r u l e s are adopted i n accordance w i t h ORS Chapter 
183 and the A t t o r n e y General's Model Rules o f Procedure a p p l i c a b l e 
t o r u l e m a k i n g f u n c t i o n s . 

438-11-003 APPLICABILITY; EFFECTIVE DATE; REPEAL OF PRIOR RULES 

(1) These r u l e s a p p l y t o a l l cases i n which a p a r t y or 
p a r t i e s r e q u e s t Board review o f an o r d e r of a Referee p u r s u a n t t o 
ORS 656.289 and 656.295. These r u l e s do not ap p l y t o proceedings 
b e f o r e t h e Board on i t s own motion pursuant t o ORS 656^278, 
pr o c e e d i n g s b e f o r e t h e Board under t h e t h i r d - p a r t y law pur s u a n t t o 
ORS 656.576 t o 656.595 and proceedings b e f o r e t h e Board a f t e r 
remand from an a p p e l l a t e c o u r t . 

(2) These r u l e s are e f f e c t i v e November 1 , 1986 and ap p l y t o 
a l l cases on Board r e v i e w pending on and a f t e r t h a t d a t e . 

( 3 ) OAR 438-11-005, e f f e c t i v e May 1 , 1984, and OAR 438-11-011 
(Temporary), e f f e c t i v e May 6, 1986, a re r e p e a l e d as o f t h e 
e f f e c t i v e date o f r t h e s e r u l e s . 

438-11-005 REQUEST FOR BOARD REVIEW. 

(1) The time f o r and manner o f f i l i n g a re q u e s t f o r Board 
re v i e w of a Referee's o r d e r a re s e t f o r t h i n ORS 656.289 and 
656.295. 

(2) • F i l i n g " of a req u e s t f o r Board r e v i e w o f a Referee's 
o r d e r has. t h e meaning s e t f o r t h i n OAR 438-05-040(4). 

( 3 ) Copies of a req u e s t f o r Board r e v i e w o f a Referee's order 
s h a l l be s i m u l t a n e o u s l y m a i l e d t o a l l p a r t i e s who appeared a t t h e 
h e a r i n g and t o t h e i r a t t o r n e y s , i f r e p r e s e n t e d by an a t t o r n e y . 

(4) The re q u e s t s h o u l d r e c i t e t h e name o f t h e c l a i m a n t , t h e 
WCB case number, t h e i d e n t i t y o f the p a r t y r e q u e s t i n g r e v i e w and 
s h o u l d c o n t a i n a b r i e f s t a t e m e n t of t h e reason r e v i e w i s re q u e s t e d . 
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438-11-010 SCOPE OF BOARD REVIEW. 

(1) Review by t h e Board i s do novo upon t h e e n t i r e r e c o r d . 
The Board may remand a m a t t e r t o t h e Bearings D i v i s i o n t o t a k e 
a d d i t i o n a l e v i d e n c e , r e p o r t f i n d i n g s t o t h e Board or t o e n t e r an 
Op i n i o n and Order on remand. 

(2) The Board w i l l not o r d i n a r i l y e n t e r t a i n o r a l argument. 
A l l i s s u e s and arguments s h o u l d be reduced t o w r i t i n g and f i l e d 
p u r s u a n t t o 438-11-015. The case w i l l be reviewed i n th e o r d i n a r y 
course of bus i n e s s w i t h o u t p r i o r n o t i c e t o th e p a r t i e s o f th e date 
or t i m e of r e v i e w . 

438-11-015 BRIEFS AND OTHER DOCUMENTS. 

(1) F i l i n g o f b r i e f s i s not j u r i s d i c t i o n a l ; however, t h e 
Board views b r i e f s as a s i g n i f i c a n t a i d t o th e r e v i e w p r o c e s s . 
B r i e f s s u b m i t t e d f o r c o n s i d e r a t i o n by th e Board s h a l l comply w i t h 
t h i s s e c t i o n . 

(2) The p a r t y r e q u e s t i n g Board r e v i e w s h a l l f i l e i t s 
a p p e l l a n t ' s b r i e f t o the Board w i t h i n 21 days a f t e r t h e d a t e o f 
m a i l i n g of t h e t r a n s c r i p t o f r e c o r d t o the p a r t i e s . Respondent(s) 
s h a l l f i l e i t s ( t h e i r ) b r i e f ( s ) w i t h i n 21 days a f t e r t h e d a t e o f 
m a i l i n g of th e a p p e l l a n t ' s b r i e f . Any p a r t y who has f i l e d a c r o s s -
r e q u e s t f o r r e v i e w s h a l l i n c l u d e i t s c r o s s - a p p e l l a n t ' s opening 
b r i e f as a p a r t of i t s respondent's b r i e f . An a p p e l l a n t may f i l e a 
r e p l y and/or c r o s s - r e s p o n d e n t ' s b r i e f w i t h i n 14 days a f t e r t h e date 
of m a i l i n g o f the respondent's and/or c r o s s - a p p e l l a n t ' s b r i e f . A 
c r o s s - a p p e l l a n t may f i l e a c r o s s - r e p l y b r i e f w i t h i n 14 days o f t h e 
m a i l i n g date of a cro s s - r e s p o n d e n t ' s b r i e f . 

(3) E x t e n s i o n s of ti m e f o r f i l i n g o f b r i e f s w i l l be a l l o w e d 
o n l y on w r i t t e n r e q u e s t f i l e d no l a t e r than t h e date t h e b r i e f i s 
due. A st a t e m e n t whether opposing counsel (or a p a r t y i f t h e p a r t y 
i s not r e p r e s e n t e d by c o u n s e l ) o b j e c t s t o , concurs i n or has no 
comment r e g a r d i n g t h e e x t e n s i o n o f ti m e r e q u e s t e d s h a l l be 
f u r n i s h e d f o r any re q u e s t o t h e r than a f i r s t r e q u e s t f o r an 
e x t e n s i o n of 14 days or l e s s . F i r s t r e q u e s t s f o r e x t e n s i o n o f more 
th a n 14 days and a l l r e q u e s t s beyond t h e f i r s t r e q u e s t w i l l be 
a l l o w e d f o r good cause o n l y . Mere press of busines s w i t h o u t o t h e r 
c i r c u m s t a n c e s w i l l n o t be c o n s i d e r e d good cause. 
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438-11-020 MOTIONS THAT TOLL TIME. 

Unless o t h e r w i s e o r d e r e d by the Board, t h e f i l i n g o f a n o t i o n 
t o d i s m i s s a re q u e s t or c r o s s - r e q u e s t f o r r e v i e w , t o remand a case 
t o t h e Hearings D i v i s i o n o r t o s t r i k e a b r i e f t o l l s t h e t i m e f o r 
t h e n e x t event i n t h e re v i e w p r o c e s s . 

438-11-025 MOTION FOR WAIVER OF RULES. 

Except as o t h e r w i s e p r o h i b i t e d by law, t h e Board may waive any 
p r o v i s i o n of OAR 438-11 u p o n m o t i o n o f a p a r t y t o a v o i d undue 
h a r d s h i p or p r e v e n t m a n i f e s t i n j u s t i c e . A mot i o n f o r waiver o f 
r u l e s s h a l l i n c l u d e a statement o f t h e f a c t s and ci r c u m s t a n c e s 
r e l i e d upon and s h a l l be s i m u l t a n e o u s l y served upon a l l o t h e r 
p a r t i e s or t h e i r a t t o r n e y s . 

438-11-030 BOARD ORDER; RECONSIDERATION. 

(1) The Board o r d e r on rev i e w s h a l l s e t f o r t h t h e p a r t i e s , 
the i s s u e s , t h e Board's d e c i s i o n and s h a l l a d v i s e a l l p a r t i e s o f 
appeal r i g h t s . 

( 2 ) A r e q u e s t f o r r e c o n s i d e r a t i o n o f a Board o r d e r s h a l l 
i n c l u d e a co n c i s e s t a t e m e n t of t h e r e a s o n ( s ) r e c o n s i d e r a t i o n i s 
re q u e s t e d . An or d e r on r e c o n s i d e r a t i o n s h a l l s t a t e whether or not 
the o r i g i n a l o r d e r i s withdr a w n f o r r e c o n s i d e r a t i o n . 

438-11-035 FILING AND SERVICE OF BRIEFS AND OTHER DOCUMENTS. 

(1) F i l i n g . 

(a) Any t h i n g t o be f i l e d w i t h t h e Workers' Compensation 
Board p e r t a i n i n g t o rev i e w by t h e Board o f a Referee's o r d e r s h a l l 
be d e l i v e r e d t o the Workers' Compensation Board, 480 Church S t r e e t , 
S.E., Salem, Oregon 97310. 

(b) F i l i n g o f b r i e f s , motions f o r e x t e n s i o n s o f t i m e and 
a l l o t h e r t h i n g s r e q u i r e d t o be f i l e d w i t h i n a p r e s c r i b e d t i m e may 
be accomplished by m a i l and s h a l l be complete upon d e p o s i t i n t h e 
m a i l i f m a i l e d on or b e f o r e t he due date by f i r s t - c l a s s m a i l , 
postage p r e p a i d , t h r o u g h the U n i t e d S t a t e s P o s t a l S e r v i c e . 

( c ) I f f i l i n g i s n ot done as p r e s c r i b e d i n s u b s e c t i o n 
(b) o f t h i s s e c t i o n , then f i l i n g s h a l l not be t i m e l y u n l e s s t h e 
t h i n g i s a c t u a l l y r e c e i v e d by t h e Board w i t h i n t h e t i m e f i x e d f o r 
f i l i n g . 

B-3 
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(2) S e r v i c e . 

(a) A t r u e copy of any t h i n g d e l i v e r e d f o r f i l i n g under 
these r u l e s s h a l l be s i m u l t a n e o u s l y served p e r s o n a l l y or by m a i l i n g 
by f i r s t - c l a s s m a i l , postage p r e p a i d , t h r o u g h t h e U n i t e d S t a t e s 
P o s t a l S e r v i c e , t o each o t h e r p a r t y t o t h e r e v i e w , or t o t h e i r 
a t t o r n e y s . 

(b) Any t h i n g d e l i v e r e d f o r f i l i n g under these r u l e s 
s h a l l i n c l u d e or have a t t a c h e d t h e r e t o e i t h e r an acknowledgement of 
s e r v i c e by t h e person served or p r o o f of s e r v i c e i n t h e form o f a 
c e r t i f i c a t e executed by t h e person who made s e r v i c e showing 
p e r s o n a l d e l i v e r y or d e p o s i t i n the m a i l s t o g e t h e r w i t h t h e names 
and addresses of the persons s e r v e d . 

0021FE 

B-4 
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346 January 28, 1987 No. 11 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Patrick M . Hannum, Claimant. 

H A N N U M , 
Petitioner, 

v. 
E B I COMPANIES et al, 

Respondents. 
(84-07520; CA A36184) 

•Judicial Review from Workers' Compensation Board. 

Argued and submitted May 12, 1986. 

Howard R. Nielsen and Vick & Associates, Salem, filed the 
brief for petitioner. 

Jera ld P. Keene, Po r t l and , argued the cause for 
respondent. W i t h him on the brief was Roberts, Reinisch & 
Klor, P.C., Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON. P. J. 

Aff i rmed. 

348 Hannum v. EBI Companies 

RICHARDSON, P. J. 
In this workers' compensation case, claimant seeks 

review of an order of the Board aff i rming the referee's order 
that upheld EBFs denial of his aggravation claim. We affirm. 

Claimant sustained a compensable injury to his left 
knee in 1976. In October, 1978, he received an award of 
permanent partial disability. He continued to receive medical 
treatment and in 1982 consulted a physician and then filed a 
claim for aggravation. E B I reopened the claim, which was 
later closed by determination order wi th an award on the 
aggravation claim. Claimant sought a hearing of the award. 
The only issue posed by either party was the extent of 
disability. The referee increased the award to 75 degrees, and 
EBI filed a request for Board review. 

At. the same time, EBI issued a "backup" denial of the 
aggravation claim "on the basis of fraud and misrepresenta
t ion," and claimant requested a hearing on that denial. Essen
tially, EBI asserted that claimant had misled his treating 
physician and the examining physician regarding the cause of 
his present knee pain. I t developed at the hearing that he had 
fallen and twisted his knee while shovelling snow at his 
residence. He had not disclosed that to the doctors and had 
told them that his knee had collapsed without any cause. 

Before the hearing on the "backup" denial, EBI 
requested that the Board stay t he appeal of the aggravation 
award pending final determination of EBFs denial of compen
sability. Claimant objected and requested t hat EBI be ordered 
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to pay the aggravation compensation awarded. The Board, in 
a written opinion, granted the motion to stay and also held 
that EBI did not have to pay the compensation pending review 
of t hat order. 

In the hearing on EBI's "backup" denial the referee 
found that E B I could properly issue a "backup" denial under 
Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983), because 
claimant had misrepresented the cause of his present knee 
condition. He also found that the present condition was not an 
aggravation of the compensable injury and upheld the denial. 
The Board affirmed without opinion. 

Claimant sought review only of the Board's order 
aff i rming the denial. He does not challenge the finding that he 

Cite as 83 Or App 346 (1987) 349 

had misled the doctors and E B I or that there was fraud 
involved in making the aggravation claim. He argues instead 
that the award of compensation in the aggravation hearing is 
res judicata and forecloses an adjudication of compensability. 

Bauman appears to authorize a "backup" denial 
when acceptance of the claim is induced by fraud, misrepre
sentation or other illegal activity. Consequently, a determina
tion of a claim is not res judicata i f fraud, misrepresentation or 
illegal activity supports a subsequent denial. Bauman suggests 
no time l imi t on a "backup" denial, and we discern no basis for 
holding that the denial in this case was unreasonable in terms 
of the length of time between the original acceptance and the 
denial. E B I only learned of the fraud when claimant testified 
at the aggravation hearing and issued the denial right after 
t hat hearing. We conclude that E B I was not foreclosed by res 
judicata f rom issuing the denial. 

Claimant also asserts that he should have been 
awarded penalties and attorney fees because of EBI's unrea
sonable denial. The referee found that the denial was proper 
and not unreasonable and denied penalties and attorney fees. 
We concur. 

In the f inal assignment, claimant contends that E B I 
was required to continue payment of the aggravation award 
pending review of that order under ORS 656.313(1). The 
problem is that the Board's order which stayed the appeal and 
suspended payment by E B I of the compensation award is not 
before us. E B I stopped paying benefits in response to an order 
of the Board, which is not in issue on this review. We express 
no opinion as to the propriety of the Board's opinion and order 
suspending payments. 

Aff i rmed. 
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350 January 28, 1987 No. 12 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

K N A P P , 
Respondent, 

v. 
C I T Y OF N O R T H B E N D , 

Appellant. 

(85-919; CA A38486) 

Appeal from Circuit Court, Coos County. 

Richard L. Barron, Judge. 

Argued and submitted December 5, 1986 

Daniel M . Spencer, Coos Bay, argued the cause for 
appellant. Wi th him on the briefs was Foss, Whi t ty & Roess, 
Coos Bay. 

Michael R. Stebbins, North Bend, argued the cause for 
respondent. W i t h him on the brief was Hayner, Stebbins & 
Coffey, North Bend. 

Larry K. Amburgey and Craig A. Crispin, Portland, filed a 
brief amici curiae for Food Employers, Inc.; Gourmet Brands, 
Inc.; Lynden Farms/Belozer's Hatchery; McCracken Motor 
Freight, Inc.; Mid-Columbia Medical Center; Nike, Inc.; 
Northwest Packers Industrial Associations, Inc.; Oregon Self-
Insurers Association; Oregon Trucking Association, Inc.; 
PayLess Drug Stores Northwest, Inc.; Portland Chamber of 
Commerce; The Port of Portland; Rogue Valley Medical 
Center; Silver Eagle Industries; Stayton Canning Company; 
Timber Operators Council; T ru i t t Brothers, Inc.; and Trus 
Joist Corporation. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Aff i rmed. 

352 Knapp v. City of North Bend 

RICHARDSON, P. J. 
Plaint i f f was employed as a police sergeant by defen

dant city and suffered an on-the-job injury in January, 1983, 
for which he received workers' compensation benefits. His 
physician released him for regular work in November, 1984. 
Between those dates, defendant promoted another officer to 
f i l l his former position. When pla int i f f requested reinstate
ment to the position, defendant refused on the ground that the 
position was not available. Defendant later rehired him as a 
patrolman. The principal issue is whether defendant's failure 
to reinstate p la in t i f f to his former position violated ORS 
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659.415(1),' which provides: 
"A worker who has sustained a compensable injury shall 

be reinstated by the worker's employer to the worker's former 
position of employment upon demand for such reinstatement, 
provided that the position is available and the worker is not 
disabled from performing the duties of such position. If the 
former position is not available, the worker shall be reinstated 
in any other position which is available and suitable. A 
certificate by a duly licensed physician that the physician 
approves the worker's return to the worker's regular employ
ment shall be prima facie evidence that the worker is able to 
perform such duties." 

In Shaw v. Doyle Milling Co., 297 Or 251, 683 P2d 82 
(1984), the Supreme Court answered essentially the same 
question under the statute as it read before it was amended by 
Oregon Laws 1981, chapter 874, section 14. The statute 
construed by the Supreme Court provided: 

"A worker who has sustained a compensable injury shall 
be reinstated by the worker's employer to the worker's former 
position of employment or employment which is available and 
suitable upon demand for such reinstatement, provided that 
the worker is not disabled from performing the duties of such 
position. A certificate by a duly licensed physician that the 
physician approves the worker's return to the worker's'regular 
employment shall be prima facie evidence that the worker is 
able to perform such duties." 

The court concluded: 
"The main purpose of ORS 659.415 is to guarantee that an 

Cite as 83 Or App 350 (1987) 353 

employer shall not discriminate against a disabled worker for 
exercising the worker's rights under the Workers' Compensa
tion Law. This statute is but one of a set of statutes reflect ing 
the legislature's concern to prohibit employment discrimina
tion on the basis of handicap. * * * Where the position still 
exists, although filled by another employee, the returning 
employee is ent itled by the statutory text to reinstatement. To 
hold otherwise would permit an employer unilaterally to 
vitiate the mandate of ORS 659.415 and to thwart the broader 
legislative scheme to afford employment opportunity and 
security to the handicapped." 297 Or at 255. 

Defendant and amici argue that the present, statute 
cannot be interpreted as its predecessor was in Doyle, because 
the 1981 amendment added the proviso to the reinstatement 
requirement that the former position be "available." They 
maintain that "available" means existing and vacant ; p la int i f f 
contends that a worker's former position is "available" if i t 
exists, whether or not it has been filled by another employe 
between the time when the worker was injured and the time 
when he qualifies for and demands reinstatement. 

The parties' most persuasive arguments turn on their 
views of the policy and purpose of the statute. However, 
defendant and amici make a number of other arguments which 
we wil l address first. They rely on the legislative history of t he 
statute as originally enacted by Oregon Laws, 1973, chapter 
660, section 5, the history of the 1981 amending act., the 

1 A violat ion of that provis ion is an unlawful employment pract ice under O R S 
659.415(3) a n d is act ionable under O R S 659.121. 
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legislature's decisions not to amend the statute in 1979- and 
1983 and interpretations of the statute by the Bureau of Labor 
and Industries (Bureau). The thrust of the arguments is t hat, 
when it was originally enacted in 1973, the statute was 
intended to require reinstatement only if t he employe's former 
position was vacant; that the Bureau has always so inter
preted the statute, before and after the 1981 amendment; that 
that amendment was designed to clarify and restate the 
original intent and was not meant as a substantive change; 
and that the legislature's inaction in 1979 and 1983, like its 
action in 1981, reflected its awareness and acceptance of the 
Bureau's administrative interpretation. Those arguments 
defeat themselves, because they presuppose that before the 

354 Knapp v. City of North Bend 

1981 amendment the statute meant the opposite of what the 
Supreme Court construed it to mean in Shaw v. Doyle Milling 
'Co., supra. 

A tnici state: 
"Plaintiff argued below that (1) the Legislature's 1981 

amendment was not intended to change prior law, (2) Shaw v. 
Doyle Milling Co., supra, defined the plain language of the 
prior law, and (3) therefore, the Legislature intended its 1981 
amendment to fall within the terms of the Shaw interpreta
tion. 

"This logic is a classic non sequitur. The erroneous logic 
fails because the Legislature intended to preserve what it 
believed to be prior law, not what, the court some three years 
later read into the words of the prior statute. Far from 
intending no change from a Shaw interpretation, the 1981 
amendments intended no change from requiring reinstate
ment --but only to an open or next available position." 
(Emphasis amici's.) 

We think that the non sequitur is to be found in amici's 
argument rather than p la in t i f f s . The court in Shaw declared 
what the prior law meant; it is circular to argue that the prior 
law had a different meaning, or that the legislature so 
believed, before the court said what it meant. Stated other
wise, t he law meant at the beginning of 1981 what the court in 
1984 interpreted it to have meant at the beginning of 1981." 

Defendant and amici contend that Shaw is not dis
positive, because it construed ORS 659!415(1) before it was 

•-' O R S 659.41S was amended by Oregon L a w s 1979, chapter 813, sect ion'3, but not 
in any respect w h i c h bears on the issue here. 

' In IV»M:t. the Bureau promulgated O A K 8:!9-0r>-140, w h i c h , as pertinent, defines 
"avai lable" as "vacant ." T h a t rule is of little ass is tance to us, because it simply 
perpetuated the Bureau's incorrect understanding of what the unamended statute 
meant and. therefore', what the Bureau regarded the c lar i fy ing 1981 amendment as 
cont inuing to mean. ( The Bureau ottered a statement to the House Committee on 
L a b o r that the proposed 1981 amendment was intended to c lar i fy "the intent of the 
statute, but does not alter any rights presently enjoyed by workers subject to this 
provision.*"'! Shaw was decided the year after the promulgat ion of the rule. 

I lefendant also relies on our decision in Carney v. (luard Publishing Co., 48 Or 
App 147. i i lt' P 2 d 548, modified 48 O r App 927. 6:*() P2d 867; rev den 290 Or 171 
(1980), as support for its interpretat ion of "available." T h e language it points to in 
Carney is. in its context, of no ass is tance to defendant. T h e statute we interpreted in 
('timer was O R S ('59.420. w h i c h pertains to reemployment of injured workers in ether 
"available and suitable" posit ions if t hey are unable to resume their former posit inns. 
1 lil'ferent considerat ions arise when I he issue is the displacement of workers to provide 
a posit ion for an injured worker who never held that posit ion rather than restoring a 
worker to a former posit ion w h i c h the employer filled during the worker's disability. 
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amended to add the language on which they rely. We agree 
that. Shaw is not directly controlling regarding the meaning of 
that language.4 However, Shaw is fatal to defendant's and 
amici's arguments based on legislative history and the 
Bureau's interpretations of the statute, because those argu
ments rest on the premise that, before the amendment, the 
statute meant what the court in Shaw held that i t did not. We 
turn to whether the amendment changed that meaning. 

The phrase "provided that the position is available" 
is ambiguous; "available" can reasonably be defined in two 
different ways, as the parties arguments demonstrate. The 
legislative history of the 1981 amendment is not helpful, much 
less decisive, in ascertaining which definition the legislature 
intended. As best we can discern, the principal purpose of the 
relevant portion of the amendment had litt le to do with the 
addition of the "available" proviso to the reinstatement 
requirement. The purpose was to make clear that reinstate
ment to a former position and placement in a different 
available and suitable position were sequential requirements 
rather than options between which employers could freely 
choose. 

The question becomes which of the possible inter
pretations of "available" is more consistent with the statutory 
purposes and policies. See State ex rel Cox v. Wilson, 277 Or 
717, 562 P2d 172 (1977). Both parties offer persuasive argu
ments. Defendant contends: 

"The purpose of the statute is to maintain the employ
ment relationship. The employer must reinstate a worker to 
his former position if it is vacant. If it is not vacant, then the 
worker is to be reinstated to the next suitable vacancy. The 
statute does not require the employer to preserve a worker's 
former position, and reinstate the worker to that position 
regardless of how long the worker has been off, and regardless 
of whether the position has been filled by another worker. 

"The proviso in ORS 659.415 '* * * provided the position 
is available * * *,' limits the employer's obligation under the 
statute. It protects the employer by limiting the nature of the 
affirmative act required under the statute. 

;i;>6 Knapp v. City of North Bend 

"To interpret the proviso '* * * provided that the position 
is available' to mean '* * * provided that the position is in 
existence * * *,' would require the employer to reinstate the 
worker to his former position regardless of how long he has 
been away from his job, and regardless of whether the position 
has been filled by another worker. Such an interpretation 
would provide the employer with little or no protection, and 
render the limiting clause meaningless. 

"A common scenario in the work place is that after a 
worker is injured, his position is filled by another worker so 
that the business at hand continues. To interpret 'available' to 
mean 'vacant,' as opposed to 'in existence' is more reasonable. 
The worker's 'employee' status is maintained, while at the 
same time the employer's responsibility under the statute, as 
intended by the legislature, is limited in such a way to provide 
for an orderly workplace." 

4 T h e court in Shaw d id not construe the word "available." w h i c h did appear in 
lite unamended statute in connect ion wi th posit ions other than the employe's former 



Plaint i f f responds: 
"To hold that an employer does not have a duty to 

reinstate the injured worker would leave that worker and his 
or her family without a job and without income. Such a result 
would virtually render ORS 659.415 meaningless. No worker 
wit li a family to support will dare to make a claim for workers' 
compensation benefits where it might result in him or her 
being off of work for any length of time. There would be no job 
for t hem when they returned to work. They would no longer be 
entitled to temporary total disability benefits under the 
Workers' Compensat ion System, and they would be reduced 
to seeking income through the welfare system. This clearly 
undermines the employee's ability to resort to the Workers' 
Compensation System which is contrary to the public policy 
of the State of Oregon. 

* + * * 

"To interpret the statute as urged by the defendant, would 
result, in the injured worker not being returned to a position of 
sell-support and maintenance until such time as the employer 
deemed it. appropriate. Additionally, the statutory interpreta
tion urged would result in the handicapped worker's right to 
engage in remunerative employment not being protected, but 
being subject to the whim of the employer." 

The tr ial court explained its ruling: 

"There are two competing values in the case which are 
important and deserve recognition. Both values have merit 
and it is unfortunate the court cannot equally balance them. 

Cite as 83 Or App 350 (1987) 357 

As the court stated, the interpretation set forth by plaintiff as 
to the meaning of ORS 659.415 is more reasonable and fair. 
The Oregon legislature could not have intended for an injured 
workman to be jobless because his employer must f i l l the 
workman's position during his period of disability. This would 
put a high premium on seeking benefits, especially in cases 
where a workman has no choice because his injury is of such a 
severity that he could not work even if he wanted to do so. The 
workman could do nothing to protect himself. On the other 
hand, the employer can protect itself by making it clear that 
any replacement may very well be temporary. This may not be 
the best solution, but at least it is available to the employer." 

We agree with p la in t i f f and the tr ial court. I t is 
significant that, at the time when it added the new proviso to 
the reinstatement requirement, the legislature did not amend 
ORS 659.405, which declares the policy of the statutes, includ
ing ORS 659.415, relating to civil rights of the handicapped. 
Under the current statute, as under the earlier version con
strued by the court in Shaw, the interpretation defendant 
advocates "would permit an employer unilaterally to vitiate 
the mandate of ORS 659.415 and to thwart the broader 
legislative scheme to afford employment opportunity and 
security to the handicapped." 297 Or at 255. Stated sum
marily, defendant's interpretation would enable employers to 
free themselves from the statutory reinstatement requirement 
simply by deciding to f i l l an injured employe's position with a 
permanent replacement. We hold that, because p l a in t i f f s 
former position was in existence at the time when he sought 
and was qualified for reinstatement, defendant violated the 
statute by not reinstating him. 
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Defendant also assigns error to the court's award of 
back wages to plaintiff . I t argues that, "because the employer 
in this case fulf i l led its statutory duty pursuant to the terms of 
|ORS 659.415], p la in t i f f is not entitled to back wages from the 
time of his request for reinstatement." We have held that 
defendant did not comply with ORS 659.415(1), and pla int i f f 
was therefore ent i t led to the damages awarded. ORS 
659.121(1). 

Aff i rmed. 

No. 17 January 28, 1987 383 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
John P. Kleger, Claimant. 

KLEGER, 
Petitioner - Cross-Respondent, 

v. 
U N I V E R S A L U N D E R W R I T E R S INSURANCE et al 

Respondents - Cross-Petitioners. 

(WCB 84-07458, 83-10245; CA A37255) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 23, 1986. 

Howard R. Nielsen, Salem, argued the cause and filed the 
brief for petitioner - cross-respondent. 

Richard C. Pearce, Port land, argued the cause and filed the 
brief for respondents - cross-petitioners. 

Before But t le r , Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed on petition and cross-petition. 
Cite as 83 Or App 383 (1987) 385 

WARREN, J. 
Claimant seeks review of an order of the Workers' 

Compensation Board which held that the medical treatment 
he sought was necessitated by a compensable injury but that 
the compensable condition had not worsened since the last 
arrangement of compensation so as to require a reopening of 
the claim. On de novo review, we a f f i rm on the petition and 
wr i t e only to consider, in the l i gh t of Compton u. 
Weyerhaeuser, 301 Or 641, 724 P2d 814 (1986), insurer's 
argument on cross-petition that the Board should have 
remanded the case to the referee for the taking of additional 
evidence which allegedly shows that the condition for which 
claimant seeks medical benefits is not relatedto his compen
sable injury. The evidence consists of surveillance films taken 
after the hearing showing claimant performing activities 
which he suggested at the hearing he was unable to perform, 
the testimony of the investigator who made the films, reports 
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of claimant's treating doctor, who, after viewing the films, 
changed his opinion concerning the cause of claimant's condi
tion, and the report of a second doctor who examined claimant 
after the hearing. 

As the Board stated, the surveillance fi lms are 
offered, in part, to impeach claimant's testimony. The record 
shows that insurer was aware, before the hearing, of claim
ant's tendency to exaggerate his disability. I t could have had 
the films made before the hearing. The medical reports deal 
with the cause of claimant's present condition requiring 
medical treatment and support the conclusion that the condi
tion is not related to the compensable injury. The reports 
could have been obtained before the hearing, if the doctors had 
been aware of the true nature of claimant's disability. The fact 
that claimant misstated his disability at the hearing should 
not open t he door for evidence which insurer, by investigation, 
could have obtained before hearing. Under the test set out in 
Cumpton v. Weyerhaeuser, supra, we agree with the Board that 
the evidence should not be considered. 

Aff i rmed on the petition and on the cross-petition. 

386 January 28, 1987 No. 18 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Adelie M . Webb, Claimant. 

WEBB, 
I'ctitinncr, 

v. 
SAIF CORPORATION et al, 

Respondents. 
(WCB 83-00463; CA A37873) 

•Judicial Review from Worker's Compensation Board. 

Argued and.submitted October 20, 1986. 

Stephen Behrends, Eugene, argued the cause and filed the 
brief for petitioner. 

Christine Chute, Assistant Attorney General, Salem, 
argued the cause for respondent SAIF Corporation. Wi th her 
on the brief were Dave Frohnmayer, Attorney General, and 
James E. Mountain, Jr., Soliciter General, Salem. 

No appearance for respondent Douglas County Lumber 
Co. 

Before But t le r , Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J. 

Reversed and remanded for payment of medical benefits 
from December 2, 1982, to Apri l 26, 1984, and for award of 
penalties and attorney fees; otherwise affirmed. 
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388 Webb v. SAIF 

W A R R E N , J . 

Claimant seeks review of a Workers' Compensation 
Board order denying him medical benefits and penalties and 
att orney fees for SAIF's alleged wrongful denial of compensa
tion. 

Claimant, a log truck driver, suffered a compensable 
back injury on July 9, 1979, when he fell while throwing a 
wrapper over a load of logs. The injury was diagnosed as a 
pulled muscle or strain, and SAIF accepted the claim as 
nondisabling on August 6, 1979. Claimant's back pain con
tinued intermittently. In Apri l , 1980, a doctor reported that he 
was suffering from pain due to degenerative changes in his 
back which were not related to the injury. In May, 1980, SAIF 
denied claimant's request to reopen the claim. SAIF also 
denied an aggravation claim on August 27, 1981, stating that 
the symptoms were related to his noncompensable preexisting 
osteoarthritis. Claimant requested a hearing. 

Dr. Allcott began treating claimant in June, 1981. In 
a report of September 2, 1981, he described two distinct 
conditions: 1. recurrent low back syndrome secondary to 
industrial muscle strain; 2. underlying osteoarthritis. Allcott 
concluded that the symptoms were caused by both conditions. 

On October 22, 1981, the referee approved a disputed 
claim settlement. The agreement is confusing and vague. 
Claimant agreed to withdraw his hearing request. SAIF 
expressly withdrew its August 27, 1981, denial of the aggrava
tion claim and reissued it as a partial denial relating only to 
the underlying osteoarthritic condition. SAIF expressly 
accepted conditions described by Allcott as "low back syn
drome" and strained muscles and agreed to pay medical bills 
related to them. SAIF also agreed to pay claimant $6,500 in 
sett lement, of the disputed claim but not as an acceptance of 
the osteoarthritis or a hernia claim which was then also 
pending nor as time loss associated with the aggravation 
claim. We view SAIF's acceptance of the aggravation claim 
with regard to the low back syndrome as a reopening of the 
claim. 

On December 3, 1982, SAIF issued a letter denying an 
"aggravation claim" and further medical treatment, because 
the treatment was related to osteoarthritis and not to the 
Cite as 83 Or App 386 (1987) 389 

compensable back condition. 1 Claimant requested a hearing. 
On Apr i l 16, 1984, the referee convened the hearing but then 
postponed i t , because the 1979 claim had never been closed; 
the referee believed that i t was unnecessary for claimant to 
seek benefits by way of an aggravation claim while the claim 
was sti l l open. 

On Apr i l 26, 1984, SAIF issued a notice of closure 
which stated that medical treatment had been completed and 
that there were "no temporary total disability benefits due as 
a result o f the 1979 injury. At the reconvened hearing on 
December 13, 1984, claimant asked that the back claim be 
reopened, because he had permanent disability as a result of 
the 1979 injury. He also asked for medical benefits and 
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benefits for temporary total disability from the date of the 
denial of December 3, 1982. He sought penalties and attorney 
fees for SAIF's refusal to pay medical benefits after that date 
and for its alleged improper closure of the claim on Apr i l 26, 
1984. 

The referee concluded that there was evidence of 
permanent disability and agreed that the claim had been 
improperly closed. He determined that claimant was not 
entitled to temporary total disability f rom the date of the 
denial, however, because he had retired before that time. He 
also denied medical benefits, because the evidence did not 
persuade him that claimant's medical treatment was related 
to the compensable injury. He awarded no penalties, but did 
award attorney fees for prevailing on the claim closure issue. 

The Board reversed the referee in part, holding that 
claimant could not challenge claim closure initially at a 
hearing, but had first to seek a determination order f rom the 
Evaluation Division as required by ORS 656.268(3).^ The 
H90 Webb v. SAIF 

Hoard also reversed the award of attorney fees related to that 
issue. The Board agreed with the referee that the medical 
evidence did not support the conclusion that claimant's treat
ment and disability were related to the 1979 injury. Claimant 
now seeks reversal of the Board's order with regard to his 

1 T h e r e is no document separately identif iable as a n aggravation c la im. 

2 O R S 65G.2G8 provides, in part: 

"(2) W h e n the injured worker's condi t ion result ing from a disabl ing injury 
has become medical ly s tat ionary, unless the injured worker is enrolled and 
act ively engaged in tra in ing , the insurer or se l f - insured employer sha l l so notify 
the E v a l u a t i o n D i v i s i o n , the worker , and the employer, if any , a n d request the 
c la im be exami ned and further compensat ion , if any , be determined. A copy of all 
medica l reports and reports of vocat ional rehabi l i tat ion agencies or counselors 
sha l l be furnished to the E v a l u a t i o n D i v i s i o n a n d to the worker a n d to the 
employer, if requested by the worker or employer. I f the at tending p h y s i c i a n has 
not approved the worker's return to the worker's regular employment , the insurer 
or se l f - insured employer must cont inue to make temporary total disability 
payments unti l t ermina l ion of such payments is authorized following examina
tion of the medical reports submitted to the E v a l u a t i o n D i v i s i o n under this 
section. I f the at tending p h y s i c i a n has approved the worker's return to the 
w n r k r r ' s regular employment and there is a labor dispute in progress at the place 
of employment , the worker may refuse to return to that employment without loss 
of any vocat ional ass i s tance provided by this chapter. 

"(,'!) W h e n the medica l reports indicate to the insurer or self- insured 
employer that the worker's condit ion has become medical ly s tat ionary and the 
insurer or se l l - insured employer decides that the c la im is disabl ing but without 
permanent disabi l i ty , the c la im may be closed, without the issuance of a 
determinat ion order by the E v a l u a t i o n D i v i s i o n . T h e insurer or self insured 
employer shal l issue a notice of closure of such a c la im to the worker and to the 
V\ ' inkers ' ( , 'ompensatinn Department . T h e notice must inform the worker of the 
decis ion that no permanent disabi l i ty results from the injury; of the amount and 
durat ion of temporary total d isabi l i ty compensat ion; of the ri^ht of the worker to 
request a dcterminat ion order from the E v a l u a t i o n D iv i s i on w i t h i n one year of the 
dale of the notice ol c la im closure; of the aggravation rights; and of such other 
informat ion as the director may require. W i t h i n one year of t he date of I he notice 
of such a c l a i m closure, a determinat ion order subsequently shal l be issued on t he 
c la im at the request of the c la imant or may be issued by the E v a l u a t i o n Division 
upon review of t he c la im if the d iv i s ion f inds that the c la im was closed improperly. 
If an insurer or se l f - insured employer has closed a c la im pursuant to this 
subsection and thereafter decides that the c l a i m has permanency , the insurer or 
self insured employer shal l request a determinat ion order as provided in subsec
tion CI) of this section. If an insurer or se l f - insured employer has closed a claim 
pursuant to this subsect ion, if the reasonableness of that closure decision is at 
issue in a hearing on the c la im and if a f inding is made at the hearing that the 
closure decis ion was not supported by substant ia l evidence, a penalty shall be 
assessed against the insurer or se l l - insured employer and paid to the worker in an 
amount equal to 2fi percent of all compensat ion determined to be owing between 
the (late of original closure and the date upon w h i c h the c l a i m is closed by 
determinat ion order. T h e penaltv shal l not be less than $M)0." 
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entitlement to medical benefits from December 3, 1982, the 
date of the denial, to Apr i l 26, 1984, the date when the claim 
was closed, and the related award of penalties and attorney 
fees. We conclude that he is entitled to the relief he seeks. 

The.first referee incorrectly concluded that the 1979 
back claim had to be formally closed. SAIF had accepted it as 
nondisabling, and at the time of the injury no statute required 
closure of a claim for a nondisabling injury. (ORS 656.268(3), 
which requires carrier closure of a nondisabling claim, became 
effect ive on January 1,1980. Or Laws 1979, ch 839, §§ 4(3) and 
33.) In their settlement, however, the parties agreed that 

Cite as 83 Or App 386 (1987) 391 

claimant's aggravation claim for the low back syndrome was 
compensable. Whether that condition was disabling or not, 
the claim was subject to provisions for claim closure. ORS 
656.268(2) or (3). See Woodward v. C & B Logging, 82 Or App 
274, 728 P2d 51 (1986). SAIF's December 3, 1982, denial 
circumvented the closure process by attempting to terminate 
SAIF's future responsibility for the claim before the extent of 
the accepted condit ion had been determined. Roller v. 
Weyerhaeuser Co., 67 Or App 583, 679 P2d 341, amplified 68 
Or App 743, 683 P2d 654, rev den 297 Or 601 (1984). 

We conclude that SAIF could not terminate its 
responsibility in that fashion and that its obligation to pay 
medical benefits continued unt i l the date of closure. We also 
conclude that the denial was unreasonable in the light of the 
medical evidence in existence at the time, which indicated 
that claimant's medical treatment was related to the accepted 
low back condition. Claimant is entitled to penalties and 
attorney fees for the unreasonable denial. In all other respects, 
we a f f i rm the Board's opinion. 

Reversed and remanded for payment of medical ben
efits f rom December 2, 1982, to Apr i l 26, 1984, and for the 
award of penalties and attorney fees. In all other respects the 
Board is affirmed. 
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406 •January 28, 1987 No. 22 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Richard L. Manley, Claimant. 
ESCO CORPORATION et al 

Petitioners, 
u. 

M A N L E Y , 
Respondent. 

(WCB 83-11309; CA A37730) 

•Judicial Review from Workers' Compensation Board. 

Argued and submitted November 20, 1986. 

Allan M . Muir , Portland, argued the cause for petitioners. 
W i t h him on the brief were Wil l iam H . Replogle and Schwabe, 
Williamson, Wyatt, Moore & Roberts, Portland. 

Nelson R. Hall and Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Port land, filed the brief for respondent. 

Before But t l e r , Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J. 

Reversed. 

408 ESCO Corporation v. Manley 

W A R R E N , J . 
In this workers' compensation case, employer seeks 

reversal of the Board's finding that the condition for which 
claimant underwent surgery in 1983 was related to a compen
sable back injury. 

Claimant suffered a compensable herniation of his 
back in 1980, when he fell into a box at work. Dr. Borman 
performed surgery which he described as a left side lumbar 
diskectomy at L4-L5 in 1981, which employer agreed was 
necessitated by the fall . Claimant returned to work, but in 
March, 1982, he experienced sharp pain in his back after 
engaging in nonwork-related activities. Borman performed 
surgery which he described as a right side lumbar diskectomy 
at L 1-L5 in 1982, which employer also agreed was compensa
ble. Claimant had considerable relief f rom the surgery and 
appeared to be ful ly recovered when, in January, 1983, he 
experienced pain after driving his truck. Borman ultimately 
performed a third surgery, which he described postoperatively 
as a lumbosacral diskectomy at L5-S1. Employer denied 
claimant's request for a reopening and in November, 1983, 
formally denied a claim for compensation for the surgery. 

At employer's request, Dr. Howell reviewed claim
ant's medical records. In his opinion, the condition for which 
claimant underwent the th i rd surgery was unrelated to the 
1980 injury. He explained that the 1983 surgery was per
formed in an area entirely different f rom the first two surg
eries and that the objective abnormalities which substantiated 
t he 1983 diagnosis were not present following the 1980 injury. 
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Although Borman never disputed that the surgery was at a 
different level f rom the first two, he did "dispute Howell's 
conclusion." Because he did not explain that statement, we 
assume, as the Board did, that Borman disputes Howell's 
conclusion regarding the causal relationship of the 1983 
surgery to the 1980 injury. Dr. Rosenbaum also examined 
claimant and reviewed his medical records. In his deposition 
of August, 1984, he testified that, in his opinion, the 1983 
surgery was not related to the injury or to the two previous 
surgeries. 

The Board reviewed the notes of the doctors who 
analyzed the x-ray and myelograms and concluded that the 
t hird surgery was conducted at the same level as the first two. 

Cite as 83 Or App 406 (1987) 409 

We have reviewed those reports and conclude that, although 
they create some uncertainty as to the exact location of 
claimant's back problem, they do not persuade us, in the face 
of the statements of the operating surgeon, that the three 
surgeries were at the same level. Borman reported before the 
hearing: 

"In retrospect, this patient underwent three surgical pro
cedures. An L4-L5 diskectomy for alleviation of left lower 
extremity pain January 5, 1981, and an L4-L5 diskectomy on 
April 8, 1982, for alleviation of right lower extremity pain and 
more recently a lumbosacral diskectomy on July 6, 1983 to 
relieve recurrent right lower extremity pain." 

Unfortunately, the most that can be gleaned f rom his 
opinion concerning the relationship between the 1980 injury 
and the 1983 surgery is that Borman disputes Howell's conclu
sion that there was no relationship between the injury and the 
th i rd surgery. Borman's reports lack an affirmative statement 
concerning his own opinion of the relationship between the 
surgeries and the injury and, more importantly, do not explain 
the basis for his disagreement wi th Howell. On de novo review 
we conclude that the 1983 surgery was performed at L5-S1, 
and we are persuaded by the better reasoned opinions of 
Howell arid Rosenbaum that the need for the th i rd surgery 
was not caused by the 1980 work incident. We conclude that 
claimant has not met his burden of proving by a prepon
derance of the evidence that the 1983 surgery was compensa-
bly related to the 1980 fall . 

Reversed. 
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January 28, 1987 No. 42 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

J A N Z E N , 
Appellant, 

v. 
SUNRIVER LANDS, INC., 

Respondent. 
(36791; CA A38634) 

Appeal from Circuit Court, Deschutes County. 

Walter I . Edmonds, Judge. 

Argued and submit ted December 5, 1986. 

Michael R. Stebbins, North Bend, argued the cause for 
appellant. Wi th him on the briefs was Hayner, Stebbins & 
Coffey, North Bend. 

W i l l i a m M . Holmes, Bend, argued the cause for 
respondent. W i t h him on the brief was Gray, Fancher, 
Holmes, Hurley & Bischof, Bend. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

PER C U R I A M 

Reversed and remanded on Count I for furt her proceedings 
not inconsistent with this opinion; otherwise affirmed. • 
Cite as 83 Or App 510 (1987) ^ 511 

P E R C U R I A M 

Plaint i f f alleges that defendant, his former employer, 
violated ORS 659.415 by failing to reinstate him to his former 
position when he was released to return to work after suffering 
a compensable injury. In a separate "count," he contends that 
defendant violated its employe handbook and wrongfully 
terminated him. The trial court granted summary judgment 
for defendant, and pla int i f f appeals. 

His first assignment is that the trial court erred by 
ruling that ORS 659.415(1) does not require an employer to 
reinstate an employe to his existing former position i f the 
employer had filled that position during the time when the 
employe was away from work because of a compensable injury. 
We agree with pla int i f f for the reasons stated in Knapp v. City 
of North Bend, 83 Or App 350, P2d (decided this 
date). Pla int i f f makes t hree further assignments. However, we 
understand him to waive t hose assignments i f his first assign
ment is decided in his favor.' 

Reversed and remanded on Count I for further pro
ceedings not inconsistent wi th this opinion; otherwise 
affirmed. 

1 I ' l i i inl iff s lates in I he conclus ion ol his opening brief: 

" T h e pla int i f f requests that the ruling of the trial court be reversed as to 
Ass ignment of E r r o r No. 1 and judgment be entered for the P l a i n t i f f for his back 
wages from August I . 19H.1 unti l such time as he has been reinstated in his former 
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posit ion of employment and lor his costs, d i sbursements and attorney's fees 
incurred in the prosecution of his c la im. 

" A n d . in the al ternative , if the court does not reverse the trial court as 
outl ined in the |preceding | paragraph, then P l a i n t i f f requests this matter be 
remanded to the trial court to allow the P l a i n t i f f to go to trial as to both counts of 
his Compla in t , as outl ined in Ass ignments of E r r o r Nos. 2, 3 a n d 4." 

W e understand p la int i f f to mean that the other ass ignments are intended only as 
a l ternat ives to p l a i n t i f f s first one. although the fourth ass ignment relates to his 
wrongful t erminat ion c la im rather than the c l a i m w i t h w h i c h the first ass ignment is 
concerned. 

( l i ven the posture of the case, we cannot now accord the precise and detailed relief 
p la int i f f describes in connect ion wi th his first ass ignment . H e does not argue or ass ign 
as error that he as well as defendant moved for s u m m a r y judgment and that the case 
could have been decided by the trial court on cross-motions for s u m m a r y judgment . 
O u r reversal of the s u m m a r y judgment for defendant requires further proceedings in 
the trial court, and we cannot instruct the court regarding the part icu lars of the 
judgment before the trial court proceedings are completed. 

518 February 4, 1987 No. 46 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Susan D. Chapman, Claimant. 

C H A P M A N , 
Petitioner, 

v. 
EBI COMPANIES et al, 

Respondents. 
(WCH 85-02929; CA A38597) 

-Judicial Review from Workers' Compensation Board. 

Argued and submitted November 14, 1986. 

Judith H . Uherbelau, Ashland, argued the cause for peti
tioner. Wi th her on the brief was Cottle, Howser & Munsell, 
Ashland. 

Jerald P. Keene, Por t l and , argued the cause for 
respondents. W i t h him on the brief was Roberts, Reinisch & 
Klor, Portland. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

PER C U R I A M 

Order modified to award 40 percent unscheduled perma
nent partial disability; affirmed as modified. 
Cite as 83 Or App 518 (1987) 519 

P E R C U R I A M 

This is a workers' compensation claim in which 
claimant seeks review of the Workers' Compensation Board's 
reduction of the referee's award for injury to her back. We 
review de novo and modify the Board's order to award claim
ant 40 percent unscheduled permanent partial disability. See 
Hoag v. Duraflake, 37 Or App 103, 585 P2d 1149, rev den 284 
Or 521 (1978). 

Order modified to awar.d 40 percent unscheduled 
permanent partial disability; affirmed as modified. 
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February 4, 1987 No. 47 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Frank H . Hostler, Claimant. 

HOSTLER, 
Petitioner, 

v. 
SAIF CORPORATION et al, 

Respondents. 
(WCR 84-06328; CA A38271) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 14, 1986. 

David C. Force, Eugene, argued the cause and filed the 
brief for petitioner. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondents. Wit h him on the brief were 
Dave Frohnmayer, Attorney General, and James E. Moun
tain, Jr., Solicitor General, Salem. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

PER C U R I A M 

Order modified to award 55 percent permanent partial 
disability for loss of use of a hand; af firmed as modified. 

Cite as 83 Or App 520 (1987) 521 

P E R C U R I A M 

This is a workers' compensation claim for injury to 
claimant's right hand. Claimant contends that the Worker's 
Compensation Board's reduction of the referee's award was 
improper. 

By a determination order, claimant was awarded 20 
percent loss of use of his hand. The referee increased the 
award to 70 percent loss of use, and the Board reduced the 
referee's award to 45 percent. On de novo review, we f ind no 
fault with the Board's assessment of the factors considered in 
determining claimant's loss of use of his right hand or wi th the 
percentages of loss assigned to those factors. Due to an 
arithmetical error in the calculation, however, the Board 
reduced the referee's award to 45 percent rather than 55 
percent loss of use, and we accordingly modify the award to 55 
percent loss of use. 

Order modified to award 55 percent permanent par
tial disability for loss of use of a hand; affirmed as modified. 
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No. 72 February 11, 1987 671 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter, of the Compensation of 
Aaron L. Brandner, Claimant. 

P I N K E R T O N , INC. e ta l , 
Petitioners, 

v. 
B R A N D N E R et al, 

Respondents. 

(WCB 84-07614, 84-07615; CA A37411) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 18, 1986. 

Kenneth L. Kleinsmith, Portland, argued the cause for 
petitioners. On the brief were Meyers & Terrall, and Scott H . 
Terrall , Portland. 

James L: Edmunson, Eugene, argued the cause for 
respondent Aaron L. Brandner. W i t h him on the brief was 
Malagon & Moore, Eugene. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents Valley Iron & Steel Co., and 
SAIF Corporation. W i t h him on the brief were Dave 
Frohnmayer, Attorney General, James E. Mountain, Jr., 
Solicitor General, and Victoria Rudometkin, Certified Law 
Student, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Aff i rmed. 

Cite as 83 Or App 671 (1987) 673 

D E I T S , J . 

Petitioners Pinkerton, Inc., and its insurer, Crawford 
& Company, seek review of an order of the Workers' Compen
sation Board which affirmed the referee's holding that claim
ant had sustained compensable injuries to his knee and his 
back while working for Pinkerton. We af f i rm. 

Claimant sustained a compensable back injury in 
1979 while working at Valley Iron & Steel. He continued to 
have diff icul ty wi th his low back, which resulted in three 
determination orders granting additional disability and time 
loss, the latest in August, 1983. To date, he has been awarded 
57.5 percent unscheduled permanent partial disability. 

Claimant began work for Pinkerton as a security 
guard on June 4, 1984. He testified that on June 13, while 
making rounds as a security guard at a mi l l , he heard a noise in 
the mi l l . He stated that he started down the stairs outside the 
mi l l , stepped on a cat and fell down the stairs. A t the time, 
only his left knee hurt. However, the next morning his back 
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hurt. Pinkerton accepted the knee claim and denied the back 
claim on June 26, 1984. Then, on October 4, 1984, Pinkerton 
issued a "back-up denial" of the knee claim. 

Petitioners argue that the Board erred in holding that 
thev could not deny the claim for the left knee. Under Bauman 
v. SAIF, 295 Or 788, 679 P2d 1027 (1983), an employer cannot 
deny the compensability of an accepted claim more than 60 
days after receiving notice of the claim, without a showing of 
fraud, misrepresentation or other illegal activity. Petitioners 
contend that claimant misrepresented the facts because "all of 
the circumstances" show that; claimant fabricated the claim 
for the fall . Petitioners point to claimant's background of 
claims made for back problems shortly after each return to 
work, the substantial disability benefits that he has received 
and his failure in vocational assistance programs as evidence 
that he misrepresented the facts. Petitioners also argue that 
his credibility is questionable because of inconsistencies 
between his testimony and that of other witnesses. 

Petitioners have the burden of proving that a mis
representation occurred. They have not met that burden. The 
medical reports support a finding that a fall occurred, and 
petitioners produced no evidence to discredit the doctor's 

674 Pinkerton, Inc. v. Brandner 

findings. Furt her, t he referee found that the inconsistencies in 
the testimony were not significant and, by accepting claim
ant's version of the facts, impliedly found claimant credible. 
We give substantial weight to a referee's findings regarding 
credibility. Condon v. City of Portland, 52 Or App 1043,, 629 
P2d 1324, rev den 291 Or 662 (1981). Pet itioners did not prove 
that a misrepresentation occurred and, therefore, its denial 
was not justified. 

Petit ioners also argue that claimant's back condition 
was either an aggravation or a continuation of his previous 
condition. In eit her instance, Pinkerton would not be respon
sible. However, the evidence shows that claimant had 
recovered from his previous injury sufficiently to assume a job 
with Pinkerton. Dr. Redfielcl, the treating physician, con
cluded that the fall "materially and independently" contrib
uted to claimant's low back disability. Pinkerton is responsi
ble for the back injury which occurred during its employment 
and which contributed independently to claimant's disability. 
Boise Cascade Corp. v. Starbuck, 296 Or 238, 675 P2d 1044 
(1984); Home Ins. Co. v. EBI Companies, 76 Or App 112, 708 
P2d 1 157 (1985).' 

Aff i rmed. 

1 W e f ind no error, in the award of attorney fees to c la imant . 
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688 February 18, 1987 No. 76 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Kenneth W. Emerson, Claimant. 

EMERSON, 
Petitioner, 

v. 
D E P A R T M E N T OF FISH A N D W I L D L I F E et al, 

Respondents. 
(WCB 84-05601; CA A38480) 

Judicial Review from Workers' Compensation Board. 

Submitted on record and briefs January 9, 1987. 

Craig B. Cordon, Portland, and Wade P. Bettis, Jr., 
LaGrande, filed the brief for petitioner. 

Dave Frohnmayer, Attorney General, Virginia L . Linder, 
Solicitor General, and Darrell E. Bewley, Assistant Attorney 
General, Salem, filed the brief for respondents. 

Before But t l e r , Presiding Judge, and War ren and 
Rossman, Judges. 

PER C U R I A M 

Reversed; referee's order reinstated. 

Cite as 83 Or App 688 (1987) 689 

P E R C U R I A M 

Claimant seeks review of the Workers' Compensa
tion Board's order awarding him unscheduled permanent 
partial disability compensation. Because we agree wi th the 
referee, we reverse the Board and reinstate the referee's order. 

Reversed; referee's order reinstated. 
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690 February 18, 1987 No. 77 

I N T H E COURT OF A P P E A L S O F T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Harry J. Marshall, Claimant. 

M A R S H A L L , 
Petitioner, 

v. 
SAIF CORPORATION et al, 

Respondents. 
(WCB 84-09863; CA A38620) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 9, 1987. 

Nelson R. Hall, Portland, argued the cause for petitioner. 
W i t h him on t he brief was Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondents. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Bu t t l e r , Presiding Judge, and Warren and 
Rossman, Judges. 

PER C U R I A M 

Reversed in part; referee's order with respect to scheduled 
disability reinstated; otherwise affirmed. 

Cite as 83 Or App 690 (1987) . 691 

P E R C U R I A M 

Claimant seeks review of an order of the Workers' 
Compensation Board reducing the amount of a scheduled 
award for loss of use of the left and right legs and increasing an 
award of unscheduled disability. I t appears that the Board 
misinterpreted the medical evidence in erroneously conclud
ing that claimant's disability was limited to his feet. In fact, as 
SAIF concedes, the disability extends to his legs. On de novo 
review, we conclude that the referee's award of 50 percent 
scheduled disability for loss of use of each leg is more appro
priate. 

Reversed in part; referee's order with respect to 
scheduled disability reinstated; otherwise affirmed. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Wil l iam R. Gwynn, Claimant. 

G W Y N N , 
Petitioner, 

IN

S T A T E A C C I D E N T 
INSURANCE F U N D CORPORATION et al, 

Respondents. 
(WCB No. 84-11354; CA A38534) 

-Judicial Review from Workers' Compensation Board. 

Argued and submitted October 20, 1986. 

Ronald L. Bohy, Salem, argued the cause and filed the the 
brief for petitioner. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. Oh the brief were Dave 
Frohnmayer, Attorney General, James E. Mountain, Jr., 
Solicitor General, and Kei th L . Kutler, Assistant Attorney 
General, Salem. 

Before But t l e r , Presiding Judge, and War ren and 
Rossman, Judges. 

ROSSMAN, J. 

Aff i rmed. 
Cite as 84 Or App 67 (1987) 69 

R O S S M A N , J . 

Claimant seeks review of the Workers' Compensa
tion Board's affirmance of SAIF's denial of an aggravation 
claim. On de novo review, we f ind that claimant has not 
suffered a worsening of his condition that would qualify as an 
aggravation under ORS 656.273. Claimant's symptoms result
ing in time loss were anticipated at the time of the last 
arrangement of compensation. Because it is clear, however, 
that the time loss is related to his original injury, we write to 
consider whether a claimant can recover temporary total 
disability benefits for work missed after the last arrangement 
of compensation as a result of a compensable condition 
without showing an aggravation.1 

Temporary total disability is awarded for disability of 
a nonpermanent nature. ORS 656.210.- Its purpose is to 

1 W e mile that our discuss ion is l imited to temporary total d isabi l i ty and does not 
pertain to inter im compensat ion, w h i c h is payable pending acceptance or denial of an 
aggravation c la im. O R S fi5<>.2<>2: Junes i\ Emanuel Hospital, 280 O r 147, 570 P 2 d 70 
11977); Sihby v. SAIF, 'A9 O r A p p 555. 592 P 2 d 1074 (1979). 

-' O R S (>5<i.210( 1) provides, in part: 

" W h e n the total disabi l i ty is only temporary, the worker shal l receive dur ing 
the period of thai total disabil i ty compensat ion equal to 66 -2 /3 percent of wages, 
but not more than 100 percent of the average weekly wage nor less than the 
amount of 90 percent of wages a week or the amount of $50 a week, whichever 
amount is lesser." 
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•compensate a claimant for loss of income. Taylor v. SAIF, 40 
Or App 437, 595 P2d 515, rev den 287 Or 477 (1979). An 
insurer's responsibility to pay temporary total disability on an 
accepted claim continues unti l the worker is medically sta
tionary and is not enrolled in an authorized vocational pro
gram. ORS 656.228. 

ORS 656.273 provides, in part: 

"(1) After the last award or arrangement of compensa
tion, an injured worker is entitled to additional compensation, 
including medical services, for worsened conditions resulting 
from the original injury. 

"(2) To obtain additional medical services or disability 
compensation, the injured worker must file a claim for 
aggravation with the insurer or seif-insured employer. In the 
event the insurer or self-insured employer cannot be located, 

70 Gwynn v. SAIF 

is unknown, or has ceased to exist, the claim shall be filed with 
the director." 

After claim closure, an employer's duty to pay additional 
compensation commences only on proof of a worsening of the 
compensated condition (an aggravation) or on the reopening 
of the claim. Medical services required by the original injury 
are payable for the life of the claimant and do not require 
reopening. ORS 656.245.1 

In Smith v. SAIF, 302 Or 396, 400, 730 P2d 30 (1986), 
t he Supreme Court stated: 

" I f the claim is filed under ORS 656.210 to obtain addi
tional temporary total compensation [for time loss], the 
claimant must prove a worsening that makes the claimant less 
able to work to the extent that the worker is temporarily 
incapacitated from 'regularly performing work at a gainful and 
suitable occupation.' See Cutwright v. Weyerhaeuser, 299 Or 
290, 294, 702 P2d 403 (1985)." (Emphasis supplied.) 

The court's .opinion leaves us somewhat perplexed, however, 
as to its conclusion concerning the relevant dates to be 
examined in determining whether a claimant has experienced 
a worsening. The court agreed with our analysis in Smith v. 
SAIF, 78 Or App 443, 448, 717 P2d 218 (1986), where we 
stated: 

" ' Worsened' conditions means a change in condition which 
makes a claimant more disabled, either temporarily or perma
nently, than he was when the original claim was closed." 
(Emphasis supplied.) 

Then, in its description of what a claimant must prove to show 
entitlement to increased benefits for permanent partial dis
ability, t he court states that 

"the claimant must demonstrate a worsening that makes the 

1 O R S 656.245(1) provides: 

' F o r every compensable injury, the insurer or the se l f - insured employer shal l 
cause to be provided medical services for condit ions result ing from the injury for 
such period as the nature of the injury or the process of the recovery requires, 
including such medical services as may be required after a determinat ion of 
permanent disabi l i ty . S u c h medical services shal l include medical , surgical , 
hospital , nurs ing, ambulances and other related services, a n d drugs, medicine, 
crutches a n d prosthet ic appl iances , braces and supports and where necessary, 
phys i ca l restorative services. The duty to provide such medical services cont inues 
for the life of the worker ." on/1 



Cite as 84 Or App 67 (1987) 71 

claimant less able to work to the extent that he is less able to 
obtain and hold employment in the broad field of general 
occupations than he was prior to the worsening." 302 Or at 
400. (Emphasis supplied.) 

The last emphasized portion was not necessary to the deci
sion. We consider i t dictum and not a deliberate pronounce
ment that the date for comparison with a claimant's present 
condition is the date just before the worsening, rather than the 
date of the last award of compensation. That conclusion would 
completely undermine a system which by necessity involves 
the closing of claims, even though it is knowable that the 
claimant wi l l experience a waxing and waning of symptoms or 
that certain activities wi l l activate symptoms. As we have 
stated repeatedly, to prove an aggravation, a claimant must 
show that the condition is worse than it was at the time of the 
last award of compensation. See Consolidated Freightways v. 
Foushee, 78 Or App 509, 717 P2d 633, rev den 301 Or 338 
(1986). 

Claimant's time loss is due to a disability which 
existed at the time of the last arrangement of compensation. 
There is no aggravation, and no additional compensation is 
due, temporary or permanent. 

Aff i rmed. 

No. 93 February 25, 1987 83 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Edward O. Miller , Claimant. 

M I L L E R , 
Petitioner, 

v. 
COAST P A C K I N G COMPANY, 

Respondent. 
(WCB No. 79-03231; CA A36292 (Control)) 

In the Matter of the Compensation of 
Edward O. Miller , Claimant. 

B R A N D E R M E A T C O M P A N Y et al, 
Petitioners, 

v. 
M I L L E R et al, 
Respondents. 

(WCB No. 83-02511; CA A36331, A36318) 
(Cases Consolidated) 

Judicial Review from Workers' Compensation Board. 
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Argued and submitted December 8, 1986. 

Ronald W. Atwood, Portland, argued the cause for peti
tioners Brander Meat Company and Glen Falls Insurance Co. 
W i t h him on the briefs were Patric J. Doherty and Rankin, 
McMurry , VavRosky & Doherty, Portland. 

i 

W i l l i a m Hensley, Por t l and , argued the cause fo r 
respondent and petitioner Edward 0. Miller . W i t h him on the 
brief was Francesconi & Cash, P.C., Portland. 

Jerald P. Keene, Po r t l and , argued the cause fo r 
respondents Coast Packing Company and Eldorado Insurance 
Co. W i t h him on the brief was Roberts, Reinisch & Klor , P.C. , 
Portland. 

Before Bu t t l e r , Presiding Judge, and War ren and 
Rossman, Judges. 

R O S S M A N . J . 

Reversed and remanded in A36318 and A36331 for an 
award of compensation consistent wi th this opinion; affirmed 
in A36292. 

86 Miller v. Coast Packing Company 

R O S S M A N , J . 

In these consolidated cases, Brander Meat Company 
(Brander), claimant's employer at the time of a 1970 head 
injury, seeks review of an order in which the Workers' Com
pensation Board, on its own motion, held that i t was responsi
ble for claimant's current condition, which includes complex 
partial seizure disorder, psychosis and arm, neck and shoulder 
syndrome. Claimant also petitions for review, asserting that, 
in the event that we grant the relief sought by Brander, we 
should f ind that Coast Packing Company (Coast) is responsi
ble for the complex partial seizure disorder and the arm, neck 
and shoulder syndrome. We have considered and rejected 
Brander's various procedural arguments. We write only to 
address the questions of compensability and responsibility 
raised by Brander's fourth and f i f t h assignments of error and 
claimant's petition. 

Claimant worked for Brander as a butcher. On March 
11, 1970, he was struck in the head by a beef shackle weighing 
approximately 25 pounds and suffered a laceration and con
cussion. His claim was accepted and closed in Apr i l , 1970, wi th 
no award of permanent partial disability. 

In 1974, while working for Brander's successor, 
Coast, claimant lacerated his right hand with a rumping knife. 
Coast accepted the claim, and after surgery and medical 
treatment it was closed with a determination order, issued 
July 24, 1974, and an award of 10 percent permanent partial 
disability. The award was increased in 1975 by another deter
mination order and was reopened by stipulation for further 
surgery, treatment and time loss. Doctors reported in January 
and February, 1976, that the hand injury was medically 
stat ionary, and claimant entered a vocational program. 

In 1976, claimant began consulting with psychol-
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ogists and psychiatrists in connection with the vocational 
program. Drs. Sloat and Duncan each diagnosed paranoid 
psychosis, for which Duncan prescribed Mel lar i l , a phe-
nothiazine preparation. 

In May, 1977, Coast and claimant entered a disputed 
claim settlement with regard to the 1974 hand injury, which 
purported to absolve Coast of any responsibility for claimant's 

Cite as 84 Or App 83 (1987) 87 

emotional, psychological and psychiatric problems. He con
tinued to seek medical treatment, this time for what he 
complained of as upper arm, shoulder and neck pain. In Apr i l , 
1978, he began seeing Dr. Olmsheid, a neurologist, for symp
toms of headaches, dizzy spells, intermittent shakiness, light
headedness, nausea, sweatiness and blurring of vision. U l t i 
mately, the condition was diagnosed as complex partial 
seizure disorder. 

Claimant sought compensation for complex partial 
seizure disorder (CPSD), paranoid psychosis and arm, neck 
and shoulder syndrome (ANS). Both Brander and Coast 
denied the compensability of each condition. 1 Despite the 
procedural maze, the present posture of this case may be 
summarized by stating that, eventually, all three claims were 
consolidated by the Board for consideration on its own 
motion. 

The Board concluded that the symptoms and the 
treatment of the psychosis could not be separated f rom the 
symptoms and the treatment of CPSD. I t also found that all 
three conditions are related to the 1970 head injury and held 
Brander responsible. We agree with the Board that the CPSD 
is related to the 1970 injury, but we disagree wi th the Board's 
opinion wi th respect to the psychosis and ANS. 

The complexity of claimant's conditions and their 
apparent interrelatedness makes i t tempting to do as the 
Board here did: assign fu l l responsibility for all conditions to 
Brander, because objective medical evidence shows that the 
1970 head injury contributed to claimant's dominant condi
tion, the CPSD. We conclude, after reviewing the record, that 
the Board's bunching of responsibility is too simple a resolu
tion and is not justified by the medical evidence. 

The overwhelming medical evidence is that CPSD 
was brought on by the 1970 blow to the head. Olmsheid 
explained in his deposition that a head injury can cause the 
formation of scar tissue which can interfere wi th the transmis
sion of electrical signals in the brain. The result is a seizure 
disorder, in this case described as CPSD. 

88 Miller v. Coast Packing Company 

It is undisputed that the administration of phe-
nothiazine for claimant's psychosis temporarily lowered his 
seizure threshold. Brander asserts, therefore, that treatment 
of the psychosis accelerated CPSD and that, under the last 
injurious exposure rule, responsibility for the CPSD shifted to 
Coast, claimant's employer at the time of the hand injury. 

1 Claimant never actually sought compensation for A N S f rom Brander. Brander 
was joined on the Board's own motion in the proceeding to determine the compen
sability of the condition. o m 



Brander's argument assumes that claimant's psychosis is 
related to the hand injury. The reports consistently state that 
claimant had symptoms of CPSD immediately after the head 
injury, long before his hand injury. What doctors perceived to 
be symptoms of the paranoid psychosis might actually have 
been symptoms of CPSD, and the treatment claimant 
received for the psychosis only made the symptoms of CPSD 
more noticeable to the point that the condition could be 
diagnosed. The treatment for the psychosis did not cause or 
worsen CPSD. I t merely made the symptoms more percepti
ble. We conclude that a preponderance of the evidence indi
cates that CPSD was neither caused nor worsened by the 
treatment which claimant received for the psychosis. Brander 
remains responsible for the condition and its medical treat
ment. 

Al l the doctors agree that claimant's predisposition to 
paranoid psychosis preexisted the 1974 injury at Coast, and we 
are also persuaded that it preexisted the 1970 injury at 
Brander. The question relating to compensability is whether 
either injury caused the condition to become more symp
tomatic to the point of causing disability or a need for medical 
treatment. See Barrett v. D & H Drywall, 300 Or 325, 709 P2d 
1083 (1985), on reconsideration 300 Or 553, 715 P2d 90 (1986). 
Although the medical reports are not entirely consistent, the 
common thread is that claimant's psychosis became more 
symptomatic after the hand injury, when he experienced 
frustration in not being able to return to work. There is no 
medical evidence l inking the psychosis to the head injury. 

Contrary to the Board's finding, we f ind, on the basis 
particularly of the testimony of Olmsheid, that the symptoms 
of the psychosis and CPSD are sufficiently distinguishable 
that they can be analyzed and treated separately. I f either 
employer would have been responsible for claimant's psycho
sis, i t is Coast and not Brander. The record shows that the 
disputed claim settlement between claimant and Coast 
Cite as 84 Or App 83 (1987) 89 

expressly absolved Coast of responsibility for the psychosis. 
Claimant is bound by that settlement. 

The medical evidence indicates that there is no 
organic explanation for ANS. Both the referee and the Board 
found insufficient evidence to link the condition directly to 
either employment and, indeed, according to Dr. Nathan, 
there is a question whether claimant suffers from any condi
t ion fairly described as arm, neck and shoulder syndrome, 
objectively or subjectively. There is no medical evidence 
l inking the alleged condition to the 1970 injury at Brander, to 
the 1974 injury at Coast, to CPSD or, even, to the paranoid 
psychosis. The Board found, however, that there were reasons 
"other than organicity" to explain the alleged condition and 
held Brander responsible, without explanation. The pertinent 
medical evidence is insufficient to show that ANS is related to 
either the 1970 or 1974 injury. Claimant therefore has not 
sustained his burden of proof with respect to ANS, and the 
claim is not compensable. 

In summary, claimant's condition known as CPSD is 
the responsibility of Brander, as are the medical expenses for 
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its treatment. The paranoid psychosis is not the responsibility 
of Brander, because the medical evidence does not indicate a 
relationship between the condition and claimant's 1970 
injury. Neither is it the responsibility of Coast, because of the 
disputed claim settlement. The purported ANS condition is 
not compensable. 

Reversed and remanded in A36318 and A36331 for an 
award of compensation consistent wi th this opinion; affirmed 
in A36292. 

No. 100 February 25, 1987 127 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Steve Krajacic, Claimant. 

KRAJACIC, 
Petitioner, 

o. 
B L A Z I N G ORCHARDS et al, 

Respondents. 

(WCB 84-02476; CA A37693) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 11, 1986. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. W i t h him on the brief were Malagon & Moore, and 
Robert J. Guarrasi, Eugene. 

John A. Reuling, Jr., Salem, argued the cause for 
respondents. W i t h him on the brief were Dave Frohnmayer, 
Attorney General, and James E. Mountain, Jr., Solicitor 
General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

D E I T S J . 

Aff i rmed on aggravation claim; reversed on payment for 
out-of-state chiropractic care and referee's order on that claim 
reinstated. 
Cite as 84 Or App 127 (1987) 129 

D E I T S , J . 

Claimant petitions for judicial review of a Workers' 
Compensation Board order which found that he did not 
perfect an aggravation claim pursuant to ORS 656.273 and 
denied payment for out-of-state chiropractic treatment. We 
af f i rm on the aggravation claim and reverse on the payment 
for out-of-state treatment. 

Claimant sustained a low back injury in September, 
1977. The claim was accepted and classified as nondisabling. 
Claimant has had ongoing treatment and consultations since 
1977. The medical reports indicate that he had a chronic 
lumbosacral strain. 
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Claimant relies primarily on two letters from his 
treating chiropractor, Dr. Rethwill, to establish his aggrava
tion claim. In the first letter of July, 1982, Rethwill stated that 
he had treated claimant since Apr i l and that spinal manipula
tion relieved his symptoms. Although Rethwill requested 
authorization for more monthly treatments for claimant, the 
letter as a whole indicates that the more frequent treatments 
are to treat continuing symptoms. 

In a letter to SAIF on September 14, 1982, ten days 
before the five-year anniversary of claimant's injury, Rethwill 
stated: 

"Mr. Krajacek [sic] has come to this office displaying a 
very apprehensive attitude as to the future of his case. This 
man has undoubtedly has [sic] sustained a permanent injury. 
He works quite hard but states that with what he has to do he 
still tries to take it easy. He does seem to have improved over 
former conditions but then inevitably after a week or so here 
he comes again feeling nauseated and with his lower back 
aching and out of alignment. Sometimes when the pain is 
worse in the lower back he complains of a headache also. 

t < * * * * * 

"My next step in this case is that he needs to go to a neuro
surgeon who is one of the best in the field and if it is alright 
[sic] with him I am going to recommend that he go to Dr. 
Campagna in Medford. He needs more help than I can give 
him to resolve the chronic problem." 

Claimant argues that, under Haret u. SAIF, 72 Or 
App 668, 697 P2d 201, rev den 299 Or 313 (1985), these reports 
130 Krajacic v. Blazing Orchards 

were sufficient to state a claim for an aggravation. In Haret, 
the claimant severely wrenched her neck, resulting in prob
lems in her neck and some trouble wi th her right arm. The 
referee found no loss of function in the right arm and awarded 
her permanent partial disability based on loss of function of 
the cervical spine alone. The claimant had not seen a physi
cian for a year when she went to a neurosurgeon. He reported 
to SAIF and emphasized the difficulties that the claimant was 
having with her right arm. We held that the neurosurgeon's 
report was an aggravation claim putt ing SAIF on notice to 
determine i f there had been a worsening of the condition. 

The requirements for an aggravation claim are not 
rigorous. However, an indication of a changed condition must 
be made. Haret v. SAIF, supra, 72 Or App at 672. ORS 656.273 
provides, in part: 

"(1) After the last award or arrangement of compensa
tion, an injured worker is entitled to additional compensation, 
including medical services, for worsened conditions resulting 
from the original injury. 

t » * * 4 * * 

"(3) A physician's report indicating a need for further 
medical services or additional compensation is a claim for 
aggravation." (Emphasis supplied.) 

As we noted in Haret, the purpose of subsection (3) is 
to allow an aggravation claim to be made by a physician's 
report which requests additional services. However, "addi
tional services" must be read together wi th ORS 656.273(1). 
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220 D Maintenance Company v. Mischke 

J O S E P H , C . J . 

This workers' compensation case involves the 
responsibility of two insurance companies that provided 
workers' compensation coverage for employer. Claimant expe
rienced an industrial injury on March 31, 1983. She filed a 
claim on Apri l 14, stating that she was suffering right arm 
strain with numbness in her hand and last two fingers. 
Employer, then insured by Industrial Indemnity (Industrial), 
accepted the claim on May 2, 1983. In June of that year, 
employer moved its workers' compensation coverage to Amer
ican Fire & Casualty (American), which agreed to provide 
coverage as of March 28, 1983, which was before claimant's 
injury. 

The Workers' Compensation Department wrote to 
Industrial on August 2, 1983, advising i t that its period of 
responsibility had ended on March 27, 1983. Industrial, how
ever, continued paying benefits to claimant unt i l January, 
1984, when it s claims representatives noticed that its coverage 
had supposedly ended four days before the injury. On January 
12, Industrial sent claimant a denial notice and forwarded her 
file to American, along with a demand for reimbursement of 
claim expenses. Industrial stopped paying benefits as of that 
date. 

On February 6, 1984, claimant requested the designa
tion of a paying agent pursuant to ORS 656.307(l)(b). Indus
trial responded that it did not provide coverage and that, 
t here fore, a paying agent was not warranted. American denied 
responsibility, asserting that Industrial could not issue a 
denial of responsibility for an accepted claim. Then Industrial 
reversed its position and agreed to a paying agent designation. 
American responded that i t would not concede compensability 
unti l i t had completed its investigation. A paying agent order 
never issued. 

The referee determined that, under the rule in 
liauman u. SAIF, 295 Or 788, 670 P2d 1027 (1983), Industrial 
could not deny its responsibility for the accepted claim. The 
referee awarded claimant attorney fees for prevailing against 
Industrial on t he denied claim and a 25 percent penalty on all 
temporary disability compensation due f rom January 4, 1984, 
to the date of the order and additional attorney fees for 
securing penalties. The referee awarded a 25 percent penalty 
Cite as 84 Or App 218 (1987) 221 

against American for its unreasonable delay and refusal to 
provide '"interim compensation" f rom January 12 through 
February 17, 1984, and attorney fees for securing that penalty 
and for American's "unreasonable denial of compensability" 
in refusing to agree to a paying agent order. 

The Board reversed on the issue of responsibility on 
the authority of Retchless u. Laurelhurst Thriftway, 72 Or App 
729, 696 P2d 1181, rev den 299 Or 251 (1985), and concluded 
that, because American was liable in fact, given the effective 
date in its contract, Industrial was relieved of responsibility 
for claimant's compensation. The Board affirmed penalties 
and attorney fees against both insurers but increased the total 
attorney fee award against American to $1450 from the 
referee's total award of $800. 

-213-



Only American seeks review of the Board's order.1 In 
its first assignment of error, i t argues that i t cannot be 
responsible for claimant's compensation, because (1) Indus
trial could not issue a back-up denial, (2) Industrial had 
waived its right to "avoid responsibility" or (3) American's 
contract only extended retroactive coverage to claims not yet 
accepted when the contract was signed. 

The general rule of Bauman v. SAIF, supra, is that an 
insurer, after accepting a claim, cannot deny i t . Tha t bar 
applies equally to denials of responsibility and to denials of 
compensability. Jeld-Wen, Inc. v. McGehee, 72 Or App 12, 15, 
695 P2d 92, 'rev den 299 Or 203 (1985). In Retchless v. 
Laurelhurst Thriftway, supra, 72 Or App at 731, we inter
preted those cases to mean that the first employer or insurer 
must continue to pay compensation unless and until someone 
else is determined to be responsible.2 

Claimant gave notice of her injury to employer as 
required by ORS 656.265. Employer then had the burden to 
notify the insurance carrier of the claim. ORS 656.262(3). 
222 D Maintenance Company v. Mischke 

Industrial was the carrier at the time and was properly 
notified. It duly accepted the claim and commenced payment 
of compensation. At that point, compensability and responsi
bility were resolved to the extent of the acceptance, and the 
Bauman and Retchless principles attached to protect claimant 
from vacillation by her employer or its insurance carrier. 

The question is whether responsibility shifted when 
employer contracted with American to provide retroactive 
coverage. American argues that it did not intend to pick up 
existing claims that had already been filed in the retroactive 
period; rather it intended simply to process new claims based 
on occurrences in that period but not filed before the execu
tion of its contract. American's unexpressed intent, however, 
does not govern the extent of its coverage. The contract does, 
and it provides that American would bear all of employer's 
compensation liability arising during the contract period. 
Furthermore, ORS 656.419(1) provides: 

"A guaranty contract issued by an insurer shall provide 
that the insurer agrees to assume, without monetary limit, the 
liability of the employer, arising during the period the guar
anty contract is in effect * * *." (Emphasis supplied.) 

Both by the terms of its contract and under the statute, 
American has responsibility for all workers' compensation 
liability that arose after the effective date of its insurance, 
whenever asserted. 

American also argues that Industrial waived any 
right it had to avoid responsibility, because i t did not file its 
notice of termination with the Department unt i l July, 1983, 

1 Industrial acknowledges that claimant should not have been left without 
compensation: it has not contested penalties and attorney fees awarded against it. See 
Fred Shearer & Sans v. Stern, 77 Or App 607, 713 P2d 1078 (1986). 

'-' American submits that the rule in Retchless v. Laurelhurst Thriftway, supra, is 
an aberration which should be overruled in order to remove confusion. The confusion 
suffered by American more likely stems f rom its entry into a retroactive agreement 
than f rom the rule in Retchless, which others have found capable of application. Fred 
Shearer & Sons v. Stern, supra, n 1. 
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and in that notice it stated that i t had cancelled coverage as of 
Apr i l 15, 1983. Industrial's responsibility ended, because 
American and employer entered into an agreement which 
terminated Industrial's liability. ORS 656.423(3) provides 
that an employer may cancel coverage by providing other 
coverage and that cancellation is "effective immediately upon 
the effective date of the other coverage." Industrial could not 
"waive" employer's cancellation of its coverage.;( Under Amer-

Cite as 84 Or App 218 (1987) 223 

ican's contract, it accepted responsibility for all l iabili ty which 
arose after March 27, 1983. 

In another assignment of error, American argues 
that, because claimant did not assert entitlement to penalties 
and at torney lees at the outset of the hearing, the referee and 
Board did not have authority to award them. To support that 
assertion, it cites FBI Companies v. Thomas, 66 Or App 105, 
672 P2d 1241 (1983), in which we held that an issue designated 
as "failure to meet requirements of ORS 656.307" did not raise 
the issue of whether penalties or attorney fees should be 
allowed for a late denial under ORS 656.262(9).4 In her request 
for hearing, claimant here raised, inter alia, the issues of 
compensability, responsibility under ORS 656.307 and penal
ties and attorney fees. Unlike the request for hearing in 
Thomas, the request in this case specifically raised penalty 
and attorney fees issues. The Board's awards, therefore, were 
within the bounds of its authority. 

American also assigns error to the Board's ruling that 
it "should have paid temporary total disability benefits as 
interim compensation." I t argues that no interim compensa
tion was due, either because it supposedly issued a denial 
wi th in 14 days of not ice of the claim to i t or because an award 
of interim compensation would constitute a double recovery 
for claimant . It also argues that, because no compensation was 
due, no penalties could be awarded. ORS 656.262(10). 

Under ORS 656.262(2) and (4), interim compensa
tion is due within 14 days after an employer has notice or 
knowledge of the claim, unless the right to compensation is 
denied within that period. See Bono v. SAIF, 298 Or 405, 692 
P2d 606 (1984). The inter im period between notice to 
employer and acceptance of the claim began when claimant 
notified employer of her injury in Apr i l , 1983, and lasted unt i l 
Industrial accepted her claim. Once Industrial had accepted 
her claim, further time loss was a matter of her temporary 
disability. When American agreed to assume all of employer's 
workers' compensation liabilities, i t also assumed claimant's 
accepted claim. American, therefore, could not have owed 
interim compensation from January 12, 1984, to February 17, 
221 D Maintenance Company v. Mischke 

1984. Therefore, the Board's award of a 25 percent penalty 
could not be based on failure to pay interim compensation. 

What American did owe was prompt payment of 
: l American claims that it was prejudiced by Industrial's actions. Any prejudice 

W H S self-inflicted. I l has to accept the compensability of the claim because of its choice 
to provide retroactive coverage. 

' That provision is now ORS 656.282(10). 
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temporary total disability benefits. Its refusal to begin pay
ment when Industrial notified it of its obligation on January 
12 and its effort to deny responsibility constituted a refusal to 
pay compensation. Assessing a penalty and attorney fees for 
that was technically appropriate, ORS 656.262(10), even i f the 
Board mischaracterized the basis for its action. However, 
Industrial has been assessed a 25 percent penalty based on 
exactly the.same unpaid benefits. To uphold the penalty 
against American would result in claimant's receiving a 50 
percent penalty. That part of the award must be stricken, 
given that Industrial has not sought review. 

American also contests the two attorney fee awards 
granted by the referee, under ORS 656.382(1), for claimant's 
attorney's efforts in securing a penalty for failure to pay 
compensation and for the efforts to obtain a paying agent 
order. The Board affirmed the awards but increased the total 
award to $1450." 

American first argues that the fees based on the 
penalty award were erroneous, because no compensation was 
due. However, we have already concluded that i t owed claim
ant T T D . f i It further argues that, because there is no specific 
statutory authority for awarding attorney fees for resisting the 
issuance of a paying agent order, that award was erroneous. 
KHI Companies u. Thomas, supra. The award granted by the 
Board, however, was based on ORS 656.382(1), which states in 
pertinent part: 

" I f an insurer * * * unreasonably resists the payment of 
compensation, the * * * insurer shall pay to the claimant * * * 
a reasonable attorney fee * * *." 

American's refusal to accede to the issuance of an order 
resulted in claimant's not receiving compensation for an 
already accepted claim. Once American had assumed all 
workers' compensation liabilities of her employer, i t had no 
right to question her entitlement to compensation. Ameri
can's resistance to paying compensation and to the appoint
ment of a paying agent in the circumstances of this case falls 
wi th in ORS 656.382(1) as unreasonable resistance to payment 
of compensation. 

The Board was also correct in awarding one total fee, 
rather than two separate fees, as the referee did. Fees are 
awarded on the basis of the efforts of the attorney, Saiuille v. 
EBI Companies, 81 Or App 469, 472, 726 P2d 394, rev den 302 
Or 461 (1986), and all the fees generated by claimant's 
at torney in this case were for efforts to overcome American's 
resistance. Therefore, attorney fees assessed against Ameri
can for claimant's attorney's efforts throughout the hearing 
process and for the attempt to get a paying agent order were 
proper. The Board's award of $1450 was reasonable. 

Order modified by striking penalty based on "inter im 
compensation"; affirmed as modified. 

The Hoard discussed the referee's award for resistance to a paying agent order as 
a penalty. It did not. however, award a penalty but aff i rmed and increased the attorney 
fees award. 

'' Attorney fees for resisting payment can be awarded, whether or not there is a 
penalty or compensat ion due under ORS 656.262(10). See, e.g.. Miller v. SAIF. 78 Or 
App 158, 162. 714 P2d 1105 (1986). In this instance we have stricken the penalty, but 
that has no necessary effect on the attorney fees issue. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Harold Turner, Claimant. 

I N T E R N A T I O N A L PAPER COMPANY, 
Petitioner, 

v. 
T U R N E R et al, 

Respondents. 
(VVCB 83-09731; 84-02465; CA A39913) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 9, 1987. 

Paul L. Roess, Coos Bay, argued the cause for petitioner. 
Wi th him on the brief was Foss, Whi t ty & Roess, Coos Bay. 

Michael R. Stebbins, North Bend, argued the cause for 
respondent Harold Turner. Wi th him on the brief was Hay-
ner, Stebbins & Coffey, North Bend. 

Linda DeVries Grimms, Assistant Attorney General, 
Salem, argued the cause for respondents Bohemia, Inc. and 
SAIF Corporat ion. W i t h her on the br ief were Dave 
Frohnmayer. Attorney General, and Virginia L. Linder, Solic
itor General, Salem. 

Before Ba t t l e r , Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N . J. 

Reversed. 

250 International Paper Co. v. Turner 

W A R R E N , J . 
International Paper seeks review of an order of the 

Workers' Compensation Board aff i rming the referee, who 
held that claimant had suffered an aggravation of a previously 
compensated condition. On de novo review, we find that 
claimant has not suffered an aggravation and reverse the 
Board. 

Claimant sustained an injury to his left knee on 
September 12, 1978, while working as a sander for Interna
tional Paper. On February 14, 1982, a determination order 
awarded ten percent loss of use of the left leg, and that award 
was ultimately affirmed by a referee after a hearing on March 
30, 1983. The referee's order is the last arrangement of 
compensat ion. 

In July, 1983, claimant was hired by Bohemia as a 
dryer/feeder and cleanup laborer, both of which entailed 
standing continuously. After two weeks on the job he quit 
because of pain, swelling and cramps in his left leg. His 
request for a reopening of the original claim was denied by 
International Paper, as was his claim for benefits against 
Bohemia. We agree with the Board's conclusion that claimant 
has not suffered a new injury so as to support a claim against 
Bohemia. -217-



In order to establish an aggravation of his scheduled 
leg disability so as to warranj a reopening of the c laim against 
International Paper, claimant must prove that his condit ion is 
worse. ORS 656.273. A worsened condition means a change 
which makes a claimant more disabled, either temporarily or 
permanently, than he was at the time of the last award of 
compensation. See Smith v. SAIF, 302 Or 396, 730 P2d 30 
(1986).1 On de novo review, we f ind that there has been no 
change in claimant's condition and that he has experienced 
only a recurrence of symptoms which were anticipated at the 
time of the last arrangement of compensation. 

In -June, 1982, following the removal of a step staple, 
Dr. Holbert reported that "when [claimant) is active on the 

Cite as 84 Or App 248 (1987) 251 

knee, it swells up." At the hearing of March 30, 1983, which 
was held before the last award of compensation, claimant 
testified that, i f he were to return to a job which required him 
to be on his feet for eight hours, he would experience swelling 
and pain in his knee. When claimant went to work for 
Bohemia, that is what he experienced. In Dr. Hayhurst's 
opinion, claimant's work at Bohemia did not result in a 
"significant change in his symptomatology [sic]," or, in fact, in 
any "significant symptomatology [sic]." The conditions that 
occurred at Bohemia were anticipated when claimant received 
his last award. We conclude that claimant has not shown that 
his condition has changed since the last arrangement of 
compensation and, therefore, we reverse the Board's decision 
awarding benefits for an aggravation. 

Reversed. 

' Because cmnpensal i n n lor a scheduled disability is lor loss of use of a scheduled 
bodv pari . OHS of.li .L'l-l . "more disabled" in this case means increased loss of use of 
I hat body part. 
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•282 March 11, 1987 No. 129 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Delmer J. Hultberg, Claimant. 
COASTAL F A R M SUPPLY, 

Petitioner, 
u. 

H U L T B E R G , 
Respondent. 

(84-12594; CA A38687) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 1, 1986. 

E. Jay Perry, Eugene, argued the cause for petitioner. Wi th 
him on the brief was Cleaves, Swearingen, Larsen & Potter, 
Eugene. 

Edward J. Harri , Albany, argued the cause for respondent. 
Wi th him on the brief was Emmons, Kyle, Kropp, Kryger & 
Alexander, Albany. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Young, Judges. 

YOUNG, J. 

Aff i rmed. 

284 Coastal Farm Supply v. Hultberg 

Y O U N G , J . 
Employer seeks review of an order of the Workers' 

Compensation Board which reversed the referee and held 
claimant's knee injury compensable. We f ind that the evi
dence preponderates in favor of compensability and af f i rm. 

Employer hired claimant in September, 1984, to help 
set up a new store. Claimant testified that he twisted his left 
knee twice on October 3, 1984, while unloading freight at the 
store. His parents also testified that, on October 3, 1984, he 
reported to them that he had twisted his knee at work. 
Although the injury caused swelling, pain and limping, he 
continued to work, and did not then file a claim. 

Three of claimant's supervisors testified that, at 
different times, they each asked him why he was limping and 
whether the injury occurred at work. They testified that 
claimant said that he did not believe that i t had happened at 
work. One supervisor testified that he said that he hurt his 
knee playing softball, although another supervisor present 
during that conversation testified that he did not remember 
him mentioning any cause for the injury. 

Claimant denied that his supervisors had asked 
whether the injury occurred at work. He testified that he did 
mention to one superivsor that the injury happened at the new 
store. He also testified that he had not played softball for 
months and that he had not indicated that the injury had 
occurred while he was playing softball. 
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On October 8, 1984, he went to an emergency room, 
where a physician treated his knee and referred him to a 
specialist. The knee required surgery, which was performed 
later that month. Claimant had not then filed a claim. He 
testified that he had waited, because he was afraid that i f he 
did file a claim he might lose his job. After the surgery his 
employer informed him that he had been replaced. Claimant 
tiled a claim on October 31, 1984, after he had been fired. 

On this record, the credibility of the witnesses is 
crucial. The referee concluded that, although "claimant 
appeared * * * to be trying to be candid in his response to 
questions, his specific testimony * * * is entirely inconsistent 
with the documentary record prepared much closer in time to 
the alleged injury date." Furthermore, the referee stated, " I 

Cite as 84 Or App 282 (1987) 285 

have relied more on the written record as I conclude that the 
passage of time and the obvious concern by the witnesses for 
the respective party which presented them has tinged the 
testimony of those witnesses." 

The Board rejected the referee's conclusion: 

"While we agree with the referee that the facts of this case 
are a bit puzzling, we find that the evidence preponderates in 
favor of compensability. Although we did not observe claim
ant's demeanor at hearing and, therefore, we are unable to 
make a credibility finding in that regard, our reading of the 
transcript satisfies us that claimant answered the questions 
presented to him in an honest and straightforward manner. 
We are also satisfied that claimant's witnesses testified truth
fully, even though they were obviously concerned for claim
ant's welfare." 

In exercising de novo review we generally defer to the 
referee's determination of credibility, when it is based on the 
referee's opportunity to observe the witnesses. Humphrey v. 
SAIF, 58 Or App 360, 363, 648 P2d 367 (1982). However, when 
the referee's conclusion is based not on demeanor, but on an 
objective evaluation of the substance of a witness's testimony, 
t he referee has no greater advantage in determining credibility 
t han we do. Dauies v. Hanel Lumber Company, 67 Or App 35, 
38, 676 P2d 946 (1984). 

The referee found claimant's demeanor candid. We 
defer to that evaluation. The referee rejected claimant's spe
cific testimony, because he perceived a conflict between that 
testimony and the documentary evidence. That rejection, 
therefore, is grounded in the referee's objective evaluation of 
the substance of claimant's testimony. We do not defer to that 
determination. Rather, we find that the documentary evi
dence does not directly conflict with that testimony. 

The documentary evidence includes the physicians' 
records of claimant's visits. The emergency room record 
indicates that, although claimant had been moving freight 
that week, he remembered no specific trauma. The records of 
the specialist state: 

"Patient * * * notes that on approximately 10-3-84 while 
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286 Coastal Farm Supply v. Hultberg 

at work moving a heavy shipment but not noting any specific 
episode of trauma, he probably injured his left knee." 1 

The documentary evidence does not wholly support 
claimant's testimony that there were two specific twisting 
incidents on October 3, 1984. However, we agree with the 
Board's conclusion: 

"The notation appearing in the emergency room record 
implies that claimant at least suggested to his physician that 
he injured himself on the job. * * * [T]his notation, coupled 
with the testimony of claimant and his witnesses, makes it 
more likely than not that claimant suffered a compensable 
injury 

Claimant has established compensability by a pre
ponderance of the evidence. 

Affirmed. 

' The referee rejected the evidentiary value of the specialist's notation. The referee 
believed that the passage of time since the injury had tainted claimant's statement of 
ihe cause of his injury. However, we f ind that his concern about losing his job 
adequately explains the delay in f i l ing. See Westmoreland v. Iowa Beef Processors, 70 
* Ir App 642. 645, 690 F'2d 1105 (1984), rev den 298 Or 597 (1985). Furthermore, we 
f ind that the earlier emergency room record is consistent w i t h this later notation. 

.{20 March 11, 1987 No. 137 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Kathy K. Calkins, Claimant. 

C A L K I N S , 
Petitioner, 

u. 
WESTCRAFT CHAIR, INC. et al, 

Respondents. 
(WCB 84-02419; CA A36874) 

Judicial review from Workers' Compensation Board. 

Argued and submitted March 12, 1986. 

L. Leslie Bush, Portland, argued the cause for petitioner. 
Wi th him on the brief was Tamblyn & Bush, Portland. 

Edward C. Olson, Portland, argued the cause and filed the 
brief for respondents. 

Before Richardson, Presiding Judge, and Warren and 
Deits, Judges. 

DEITS, J. 

Reversed and remanded. 
,{22 Calkins v. Westcraft Chair, Inc. 

D E I T S , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board, upholding the referee's order which 
granted employer's mot ion to dismiss her claim for compensa-
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tion for a hip injury. The motion was granted on the ground 
that the hip claim is barred by res judicata. Because we hold 
t hat the claim was not barred, we reverse and remand. 

Claimant was employed as a sewing machine oper
ator. In September, 1980, she was injured at work when a 
furniture frame fell on her. Her claim for compensation was 
accepted and processed to closure on February 12, 1981. For 
several months before that injury, she had been experiencing 
pain in her right hip. She attributed the pain to difficulties in 
operat ing a defective sewing machine at work and reported the 
pain to her employer. She did not, however, file a formal claim 
lor compensation for the hip condition at that time. 

The diff iculty in this case arises because the nature 
and extent of the injury claimed by claimant and accepted by 
the carrier is unclear. Generally, the injury is described in the 
medical reports as a low back and neck injury, but claimant 
was treated for her hip problems when she was treated for the 
September injury and employer's carrier paid for those treat
ments. 

The quest ion of whet her the hip injury relates to the 
1980 accident first arose in August, 1982. At that time, the 
carrier had claimant examined by an independent physician. 
He concluded: 

"In listening to the patient's recountation [sic] of the 
mechanism of injury, I can certainly understand the spinal 
complaints but it is difficult for me to correlate the mecha
nism of injury with a right hip involvement. Again, addressing 
the issue of continuing palliative care, it is my opinion that 
such is not warranted with the spinal complaints, but such 
may be warranted relative to the right hip; however, as I have 
said, I do not, understand the alleged mechanism of injury on a 
correlative basis with the right hip problem. Thus, I feel that 
it might be equitable for the patient to receive palliative 
treatment over the next 2-4 weeks, at which time I feel that 
she should be terminated." 

On t he basis of that physician's report, on November 
Cite as 84 Or App 320 (1987) 323 

1, 1982, the carrier sent a letter to claimant's treating physi
cian purporting to deny all further palliative care. Claimant 
requested a hearing to contest the termination. The request 
stated in part: 

"The issues are as follows: 

" 1 . De facto denial of low back/hip problem and attor
ney's fees allowable on a denied claim." 

Evidence concerning the origin and extent of the hip 
injury was presented in a hearing on May 26, 1983. In his 
opinion and order, the referee said: 

"Even if a hip claim can be justified from the arguably 
vague reference by Dr. Hughey [claimant's treating physician] 
to 'pelvic hypotonicity,' he made no clear reference to hip 
treatment. In fact, no one mentioned the right hip until Dr. 
Kelley's IME two years later, and there he discounts any 
logical connection to the September 24, 1980 incident. 

" I find no dutv to denv a nonexistent hip claim. 
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"ORDER 

"The right hip claim is dismissed. Claimant is not entitled 
to a denial thereof." 

The Board affirmed that order without opinion. Claimant 
then filed a specific claim for the hip injury. The carrier's de 
facto denial of that claim was contested in a hearing before 
another referee, who said: 

"Notwithstanding some confusion at the prior hearing as 
to what the issues really were, and the fact that if reviewing 
this de novo I would probably come to a different conclusion, I 
agree with Mr. Olson that this claim is now barred by the 
doctrine of res judicata 

• ! * * * * » 

"Clearly the hearing before Referee Leahy involved the 
same issue which was litigated before me. 
"ORDER 

" I t is therefore ordered that claimant's right hip claim is 
dismissed, and she shall take nothing by or through this 
proceeding." 

On review, the Board again affirmed without opinion. 

:{24 Calkins v. Westcraft Chair, Inc. 

The principles of res judicata apply to workers' com
pensation cases. See Million v. SAIF, 45 Or App 1097, 610 P2d 
285 (1980). As this court noted in Conner v. Delon Oldsmobile 
Co., 66 Or App 394, 398, 674 P2d 1180 (1984), res judicata 
requires that, in a second litigation on the same cause of 
action, "[ajny matters which plaintiffs did or could have 
litigated in the first action are barred if the cases are based on 
the same aggregate of operative facts which compose a single 
occasion for judicial relief." 

We conclude that res judicata does not bar claimant's 
hip claim, because it was a separate claim which did not 
involve the same operative facts. The fact, that claimant was 
treated at the same time for the hip injury and the injuries 
resulting from the furniture frame incident has caused confu
sion. However, the evidence demonstrates that there were 
separate injuries, that claimant did not file a claim for the hip 
injury before the first hearing and that the first referee 
properly treated the hip injury as a separate injury, requiring a 
separate claim. 

The Board's affirmance of the second referee's dis
missal of the hip claim on the ground of res judicata was 
improper. 

Reversed and remanded. 
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N o . 157 March 18, 1987 4 2 5 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In t he Matter of the Compensation of 
Patrick J. Duty, Claimant. 

LES SCHWAB T I R E C E N T E R OF P O R T L A N D , 
Petitioner, 

LK 

ELMER'S P A N C A K E HOUSE et al, 
'Respondents. 

(WCB 84-09090, 84-13541; CA A39373) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 17, 1986. 

D. Kevin Carlson, Portland, argued the cause and filed the 
brief for pet itioner. 

Cynthia S.C. Shanahan, Portland, argued the cause for 
respondents Elmer's Pancake House and Safeco Insurance 
Company. Wi th her on the brief were Schwabe, Williamson, 
Wvatt, Moore & Roberts, and Roger A. Luedtke, Portland. 

Wil l iam H. Schultz, and Pozzi, Wilson, Atchison, O'Leary 
& Conboy, Portland, appeared for respondent Patrick J. Duty. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

PER C U R I A M 

Award of attorney fees for services on Board review 
reversed; otherwise affirmed. 

4 2 ( i Les Schwab Tire Center v. Elmer's Pancake House 

P E R C U R I A M 

Petit ioner challenges an order of the Workers' Com
pensation Board aff i rming the referee's holding that peti
tioner is responsible for claimant's compensable back injury. 
Claimant sustained a low back strain and hamstring rupture 
in 1979 while working for Elmer's Pancake House. He was 
relatively free of symptoms unt i l June 28, 1984, when he was 
l i f t ing tires at petitioner's. He felt a pressure sensation in his 
lower back, which left him sore by the end of his shift. He 
exacerbated the condition a few days later while shoveling dirt 
in a non-employment situation. On de novo review we con
clude that the referee was correct in the determination that 
claimant suffered a new injury on June 28 and that petitioner 
is responsible. 

Petitioner also challenges the award of $100 to claim
ant's attorney for "services on review" by the Board. Claimant 
concedes that, having filed no brief at the board level, no 
att orney fees should have been awarded. 

Award of attorney fees for services on Board review is 
reversed; otherwise affirmed. 
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No. 1 January 6, 1987 463 

I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Lynn 0 . Nelson, Claimant. 

NELSON, 
Petitioner on Review, 

v. 
SAIF CORPORATION, 
Respondent on Review. 

(WCB 84-02707; CA A34757; SC S32745) 

On review from the Court of Appeals.* 

Argued and submitted June 4, 1986. 

Michael M . Bruce, Eugene, argued the cause and fi led a 
brief for petitioner on review. 

Margaret E. Rabin, Assistant Attorney General, Salem, 
argued the cause for respondent on review. 

Samuel J. Imperati, Portland, filed a brief amicus curiae for 
Oregon Public Employes Union Local 503, SEIU, AFL-CIO, 
CLC. W i t h him on the brief were James S. Coon and 
Aitchison, Imperati, Barnett & Sherwood, P.C., Portland. 

Allan M . Muir , Portland, filed a brief amicus curiae for 
Association of Workers' Compensation Defense Attorneys. 
W i t h him on the brief was Schwabe, Williamson, Wyatt , 
Moore & Roberts, Portland. 

Before Peterson, Chief Justice, and Lent, Linde, Campbell, 
Carson and Jones, Justices. 

L E N T , J. 

The decisions of the Court of Appeals and the Workers' 
Compensation Board are affirmed. 

•Judicial review of order of Workers' Compensation Board. 78 Or App 75, 714 P2d 
61(1 (1986). 

Cite as 302 Or 463 (1986) 465 

L E N T , J . 

The issue is whether money paid by the employer, 
pursuant to a collective bargaining agreement, into the 
employees' pension fund and for medical and dental insurance 
for the employees is a part of "the daily wage the worker was 
receiving" for the purpose of calculating the amount of com
pensation for temporary total disability to which the worker 
was entitled under ORS 656.210. We hold that i t is not. 

Under Sahnow v. Fireman's Fund Ins. Co., 260 Or 
564, 568-69, 491 P2d 997 (1971), we take the facts as found by 
the Court of Appeals: 

"Claimant suffered a compensable injury on October 11, 
1983. At the time of the injury, he was a member of the Oregon 
Public Employees Union. Under the union's negotiated labor 
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contract with the state, he was entitled to employer-paid 
fringe benefits, including pension benefits and medical and 
dental insurance. The benefits were provided in lieu of a salary 
increase." 

Nelson v. SAIF, 78 Or App 75, 77, 714 P2d 631 (1986). 

The controversy between these parties arises f rom 
the fact that claimant, by reason of an injury on the job, 
became entitled to workers' compensation for temporary total 
disability to be paid by the State Accident Insurance Fund 
Corporation (SAIF). The amount of compensation payable for 
temporary total disability under ORS 656.210 is tied to a 
percentage of wages claimant was receiving at the time of his 
injury. In determining what were those wages, SAIF did not 
include the amounts paid by claimant's employer into the 
pension fund established under the Public Employes' Retire
ment System and did not include the amounts paid by the 
employer as premiums for medical and dental insurance for 
claimant and his fellow employees.1 

Claimant requested a hearing, contending that these 
fringe benefits paid by his employer fell wi th in the words "or 
466 Nelson v. SAIF 

similar advantage" contained in former ORS 656.005(27).2 

This statute provided: 
" 'Wages' means the money rate at which the service 

rendered is recompensed under the contract of hiring in force 
at the time of the accident, including reasonable value of 
board, rent, housing, lodging or similar advantage received 
from the employer. * * *" 

The referee agreed with claimant and issued an appropriate 
order. 

On review sought by SAIF, the Workers' Compensa
tion Board (Board) reversed the referee. The Board utilized 
what i t termed a principle of statutory construction that 
"where general words follow an enumeration of specific items 
or classes, the general words wi l l be construed as restricted by 
the specific designation so that they include only items of the 
same kind or class as those specifically enumerated." The 
Board concluded that these fringe benefits could not readily 
be converted into a cash equivalent as could board, rent, 
housing and lodging and, therefore, were not of "similar 
advantage." For this line of reasoning, the Board relied on the 
decision in Morrison-Knudsen Constr. Co. v. Director, OWCP, 
461 US 624, 103 S Ct 2045, 76 L Ed 2d 194 (1983), construing 
similar language in the Longshoremen's and Harbor Workers' 
Compensation Act. A second basis for the Board's decision 
was that former ORS 656.005(27) provided that the enumer-

1 We shall refer to the amount paid into the pension fund and for medical and 
dental insurance as "fringe benefits." 

* At the time of this worker's accidental injury, the definition of "wages" was 
found in O R S 656.005(27). The definition is now found at O R S 656.005(26), which 
provides: 

" 'Wages' means the money rate at which the service rendered is recompensed 
under the contract of hiring in force at the time of the accident, including 
reasonable value of board, rent, housing, lodging or similar advantage received 
from t he employer, and includes the amount of tips required to be reported by the 
employer pursuant to section 6053 of the Internal Revenue Code of 1954, as 
amended, and the regulations promulgated pursuant thereto, or the amount of 
actual tips reported, whichever amount is greater. * * *" 

-226-



ated items and those of similar advantage had to be received 
from the employer. The Board reasoned that board, rent, 
housing and lodging are "received from the employer" because 
the employee has the immediate right to use and control them, 
but that the fringe benefits are not received f rom the employer 
because the employee has not that immediate right. The 
Board concluded that this difference took the fringe benefits 
out of the statutory definition of wages. 

Cite as 302 Or 463 (1986) 467 

On judicial review, the Court of Appeals adopted the 
Board's reasoning and affirmed the Board. 

We allowed claimant's petition for review to consider 
his contentions, which have never been made in, or addressed 
by, this court in the years since 1917 when the amount of 
compensation for temporary total disability was first tied to 
the worker's wages. Or Laws 1917, ch 288, § 10. In his petition 
for review, he has continued to focus on whether the money 
paid by his employer to others is of "similar advantage" to the 
items enumerated in the statute. 

Amicus union urges that claimant's argument that 
the fringe benefits are of similar advantage is well taken but 
advances the further proposition that the fringe benefits are 
wages as defined in former ORS 656.005(27) for an additional 
reason. 

Amicus union argues that employer-paid benefits of 
this kind are a mandatory subject of collective bargaining 
under ORS 243.650 to 243.782, which require both a public 
employer and its employees' representatives to bargain in 
good fai th wi th respect to employment relations, which is 
defined in ORS 243.650(7) as follows: 

" 'Employment relations' includes, but is not limited to, 
matters concerning direct or indirect monetary benefits, 
hours, vacations, sick leave, grievance procedures and other 
conditions of employment." 

The union argues that i t agreed to trade higher salaries for 
these employer-paid fringe benefits, and had it not done so, 
the employee "could well have afforded to buy" the benefits on 
his own. We shall assume, arguendo, this is true. That being 
so, argues the union, the employer's payments are a part of the 
"money rate at which the service rendered is recompensed 
under the contract of hiring in force at the time of the 
accident," the very words of the defini t ion of "wages." 
Because these benefits are wi th in that definition of wages, i t is 
not necessary, says the union, to address at all the language 
following the word "accident" in the definition. 

SAIF, the Board, the Court of Appeals and amicus 
Association of Workers' Compensation Defense Attorneys 
focus on the words following the word "accident" in the 
statute. They contend that there is no similarity between 
468 Nelson v. SAIF 

board, rent, housing and lodging on the one hand and these 
fringe benefits on the other. That being so, they say, the fringe 
benefits are not of similar advantage. 

We believe that the analyses of all concerned has 
mistaken the true point of departure for determining the 
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amount, of compensation for temporary total disability to 
which this claimant is entitled. I t is ORS 656.210 that creates 
the duty to pay compensation for temporary total disability 
and prescribes the formula for calculation of the amount to be 
paid. ORS 656.210(1) provides: 

"When the total disability is only temporary, the worker 
shall receive during the period of that total disability compen
sation equal to 66-2/3 percent of wages, but not more than 100 
percent of the average weekly wage nor le9s than the amount 
of 90 percent of wages a week or the amount of $50 a week, 
whichever amount is lesser. * * 

Calculation of the amount of compensation payable for tem
porary total disability requires ascertainment of the weekly 
wage of the injured worker. ORS 656.210(2) mandates that 
this be done by multiplying "the daily wage the worker was 
receiving" (emphasis added) at the time of his injury by a 
figure that depends on how many days per week the worker 
was regularly employed.4 

Nei ther the Board nor the Court of Appeals 
Cite as 302 Or 463 (1986) 469 

addressed the text of ORS 656.210, which is the statute that 
fixes the amount of compensation. That amount derives f rom 
the daily wage the worker was "receiving." Both the Board 
and the Court of Appeals addressed the concept of the 
receiving of wages only in the context of former ORS 
656.005(27). Implici t in the decision of each is the idea that 
the item of similar advantage must be "received." We believe 
that that is so, but we believe that i t is ORS 656.210 that 
primarily makes i t so. Former ORS 656.005(27) identified the 
source of what is received. The source must have been the 
employer under the former statute. Our conclusion that this 
was the function of the words "received f rom the employer" in 
former ORS 656.005(27) is borne out by the subsequent 
amendment, which now includes in "wages" the amount of 
"t ips" an employee receives in addition to the amounts 
received f rom the employer. See the amended statute, ORS 
656.005(26), in footnote 2, supra. 

The key question becomes whether claimant was 
"receiving" the fringe benefits as a part of his daily wage. 
Certainly, claimant was not receiving the funds in a literal 
sense. They never came into his physical possession. The 

: l O R S 656.211 provides: 

"As used in O R S 656.210(1), 'average weekly wage' means the average weekly 
wage of workers in covered employment in Oregon, as determined by the 
Employment Division of the Department of Human Resources, for the last 
quart er of the calendar year preceding the fiscal year in which compensation is 
paid." 
4 O R S 656.210(2) provides: 

"For the purpose of this section, the weekly wage of workers shall be 
ascertained by multiplying the daily wage the worker was receiving at the time of 
his injury: 

"(a) By 3, if the worker was regularly employed not more than three days 
a week. 

"(b) By 4, if the worker was regularly employed four days a week. 

"(c) By 5, if the worker was regularly employed five days a week. 

"(d) By 6, if the worker was regularly employed six days a week. 

"(e) By 7, if the worker was regularly employed seven days a week. 

"As used in this subsection, 'regularly employed' means actual employment or 
availability for such employment." 
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money paid for medical and dental insurance was nothing 
more or less than premiums. The individual members of the 
class insured, i.e., the employees, had no right ever to receive 
any part of the funds created by payment of those premiums. 
Un t i l an employee might need medical or dental care, he 
would not even be entitled to any benefit of the insurance 
created by payment of the premiums, let alone any part of the 
money. U n t i l an employee became eligible, through retire
ment or termination, he would have no right to receive any 
money in the pension fund. 

We conclude that, wi th in the meaning of ORS 
656.210, claimant was not "receiving" the money paid by his 
employer into the pension fund and into premiums for medi
cal and dental insurance. 

This conclusion makes i t unnecessary to decide 
whether these fringe benefits are "wages" for the purpose of 
CFl2former ORS 656.005(27) and present ORS 656.005(26).5 

The decisions of the Court of Appeals and the Board 
are affirmed. 

s We cannot help being aware that the relationship between rates of workers' 
compensation and the premiums paid by employers for workers' compensation 
insurance is a subject of controversy between organized labor and organized manage
ment at each session of the legislature. If fringe benefits of this kind are to become a 
part of the base for calculating payment of compensation, the legislature can easily so 
provide by amending the present statutes. 
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C A R S O N , J . 

This is a negligence action brought by pla in t i f f under 
Oregon's Employer Liabi l i ty Act (ELA), ORS 654.305 to 
654.335. Pla int i f f was injured by a mi l l table saw owned by his 
employer, Cascade Handle Company, Inc. (Cascade), located 
on the premises of the Culp Creek sawmill owned by Bohemia, 
Inc. (Bohemia). Pla in t i f f sought to recover damages for severe 
injury to his hand from Bohemia under ORS 654.305 and 
654.310. The jury returned a verdict in p l a i n t i f f s favor. After 
reduction for p l a in t i f f s comparative negligence, the tr ial 
court entered a judgment for $420,000. Bohemia appealed, 
arguing that the trial court erred by denying its motion for 
directed verdict. The Court of Appeals reversed. Sacher v. 
Bohemia, Inc., 74 Or App 685, 704 P2d 528 (1985). We af f i rm 
the Court of Appeals. 

T H E S T A T U T E S 

ORS 654.305 provides: 
"Generally, all owners, contractors or subcontractors and 

other persons having charge of, or responsible for, any work 
involving a risk or danger to the employes or the public, shall 
use every device, care and precaution which it is practicable to 
use for the protection and safety of life and limb, limited only 
by the necessity for preserving the efficiency of the structure, 
machine or other apparatus or device, and without regard to 
the additional cost of suitable material or safety appliance and 
devices." 

ORS 654.310 provides: 
" A l l owners, contractors, subcontractors, or persons 

whosoever, engaged in the construction, repairing, alteration, 
removal or painting of any building, bridge, viaduct or other 
structure, or in the erection or operation of any machinery, or 
in the manufacture, transmission and use of electricity, or in 
the manufacture or use of any dangerous appliance or sub
stance, shall see that all places of employment are in com
pliance with every applicable order, decision, direction, stan
dard, rule or regulation made or prescribed by the Workers' 
Compensation Department pursuant to ORS 654.001 to 
654.295." 

FACTS 

P la in t i f f s employer, Cascade, manufactures broom 
handles at its home plant in Eugene. In order to obtain the 
480 Sacher v. Bohemia, Inc. 

wooden stock or blanks f rom which to make the handles, 
Cascade contracted with lumber producers, such as Bohemia, 
whose waste from sawmill operations produced suitable raw 
materials. In 1973, Cascade built and installed a permanent 
facility at Bohemia's Culp Creek sawmill to scavenge suitable 
pieces of waste wood and prepare them for handle manufac
ture. 

Cascade's operation at the Culp Creek sawmill con
sisted of a combination saw1 mounted upon a 30 by 15 foot 

1 The saw unit was constructed by Cascade, using a vertical saw from Cascade's 
Springfield warehouse. Ttie saw unit originally had two circular vertical saw blades 
mounted parallel to each other. The Cascade millwright and machinist added a third 
horizontal saw blade to the unit so as to make the most efficient use of space. The saw 
unit produced squared blanks. - 2 3 0 -



plat form located adjacent to Bohemia's waste wood conveyor 
and approximately 50 feet from Bohemia's t r im saw. Cas
cade's saw unit, containing both horizontal and vertical saw 
blades, was approximately six or seven feet long and partially 
enclosed in a plywood shell. The wood scavenged from the 
Bohemia waste wood conveyor was fed into one end of the saw 
unit by one Cascade employee. The wood then would be run 
through feed rollers to position i t for a cut by the vertical saw 
blades. The material then passed through another set of feed 
rollers that positioned the wood for the horizontal saw blade. 
The ends then were trimmed by the t r i m saws. The handle 
blanks and waste from the blank operation then were expelled 
from the saw unit where the other Cascade employee, the 
offbearer or outfeed operator, removed the blanks and stacked 
them to be bundled. When the area provided for stacking 
became fu l l , the Cascade employees would bundle the blanks 
into units and deposit the unit bundles into large bins on the 
level below the platform. When a bin was f u l l , a Bohemia 
forkl i f t operator would remove it to an area of the mi l l yard to 
await loading upon a Cascade truck. Bohemia's fo rk l i f t oper
ator also would load the bundled blanks onto Cascade's truck 
to be t ransported to Cascade's home plant. The waste f rom the 
Cascade saw unit was replaced onto the Bohemia conveyor to 
cont inue its journey to the chipper or the "hog." The sawdust 
generated was added to the waste on Bohemia's "hog" con
veyor. The record indicates that Bohemia was paid by the 
piece or board foot of the finished blanks, and received 
Cite as 302 Or 477 (1987) . 481 

approximately $2,000 a month from Cascade for the waste 
wood scavenged for the handle operation. 

The platform and shelter housing the Cascade saw 
unit were designed and constructed by Cascade employees 
with materials purchased from Bohemia. Bohemia's saw fder 
occasionally sharpened the blades of the Cascade saws. 
Bohemia's millwright repaired Cascade's storage table and 
taught pla int i f f to do the same. The millwright also instructed 
pla in t i f f how to repair the conveyor systems and pla in t i f f 
undertook the repair responsibility for both the Cascade and 
Bohemia operations. 

Bohemia employees worked in close proximity and, 
upon occasion, side-by-side wi th Cascade employees, includ
ing plaintiff . The employees of both companies took breaks 
and meals at the same time and shared common facilities for 
such respite. 

Pla in t i f f was injured when he attempted to remove a 
"sticker" — a piece of wood jammed in the feed rollers 
between the two vertical saw blades and the single horizontal 
saw blade — while the saws were running. The vertical blades, 
which rotated away from plaint i f f , caught the piece of wood 
being used by p la in t i f f to dislodge the "sticker" and drew his 
hand into the blades, causing severe injury. 

T H E OREGON EMPLOYERS ' L I A B I L I T Y A C T 

Oregon's Employers' Liabil i ty Act originally was pro
posed by initiative in 1910 and adopted as Oregon Laws 1911, 
chapter 3. Its purpose was to impose higher standards of care 
than did the common law upon employers engaged in lines of 
work "involving risk or danger." Or Laws 1911, ch 3, § 1. The 
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ELA gives rise to actions in negligence, but i t does not create a 
cause of action in addition to that of the common law. See 
Howard v. Foster & Kleiser, 217 Or 516, 533, 332 P2d 621, 629 
(1958); Shelton v. Paris, 199 Or 365, 368, 261 P2d 856, 860 
(1953). 

Un t i l 1913, when Oregon's first Worker's Compensa
t ion Act was enacted (Or Laws 1913, ch 112), employees 
in jured on the job could proceed against their employers under 
common-law negligence, negligence per se or, after 1911, the 
ELA, for injuries resulting from inherently dangerous or risky 
work. The ELA applied only to employers "having charge of, 
482 Sacher v. Bohemia, Inc. 

or responsible for, any work involving risk or danger to the 
employees or the public." See Or Laws 1911, ch 3, § l . 2 

From 1913 to 1965, employers that would otherwise 
be subject to the ELA for injuries to their employees (i.e., 
those in charge of, or responsible for work involving risk or 
danger to their employees) could opt into the Worker's Com
pensation Act which would immunize them from liability 
under the ELA, or opt not to participate in the Worker's 
Compensation Act and to remain subject to the ELA. See 
fornwr OHS 656.022( 1); 656.024 repealed by Or Laws 1965, ch 
285. § 9.V 

Initially, the ELA was held to allow both members of 
the general public and employees of employers engaged in 
"work involving risk or danger" to recover for injuries sus
tained from inherently dangerous instrumentalities under the 
control of the employer. See Clayton v. Enterprise Electric Co., 
82 Or 149, 161 P 411 (1916)."Two years after Clayton, in 
Turnidfic i". Thompson, 89 Or 637, 175 P 281 (1918), the court 
limited Clayton and held that members of the general public, 
as such, could not recover under the ELA. In construing 
provisions of the original Act regarding "work on or about 
[elect ricalj wire," the court stated: "Turnidge was neither a 
person engaged in work on or about the wire [that caused his 
death) nor [was he] an employee of the owner of the wire." 89 
Or at 653. 

This court held in Byers v. Hardy, 216 Or 42, 48, 337 
P2d 806 (1959), that an action against a third-party employer 
could only be maintained because of the reference in ORS 
654.305 to a risk or danger to "the public." "This court has 
consist ent ly held that i t is not every member of the public that 
is thus protected." 216 Or at 48. The court held that those 
members of the "public" who are protected are: 

"* * * only those whose employment or duties require them to 
be about machinery of an employer other than his own or 

Cite as 302 Or 477 (1987) 483 

whose duties may require such person to expose himself in or 
about hazardous conditions or structures of such other 
employer which are prohibited or circumscribed by the Act. 
***"216 0 ra t 48. 

' (>KS t;.Vl.:i()5 is taken verbatim from that part of Oregon Laws 1911, chapter 
section 1, referred to as the "and generally" clause. 

1 In 19(i.r). the legislature decided that virtually all employers should be subject to 
the Workers' Compensation Laws. O R S 656.022. O R S 656.020 allows injured workers 
to bring an ad ion for damages against their employer, if that employer has failed to 
complv with the requirements of the Workers' Compensation Law. If the work 
involves risk or danger, the K L A may apply. 
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Because Bohemia was not p l a in t i f f s employer, we 
examine the basis upon which Bohemia otherwise could be 
held responsible for p l a i n t i f f s injury. As we held in Miller v. 
Georgia-Pacific Corp., 294 Or 750, 754, 662 P2d 718 (1983): 

"Before the ELA can be made the basis of a claim for relief 
by an injured worker suing a defendant other than an 
employer of the worker, however, the defendant must be in 
charge of or have responsibility for work involving risk or 
danger in either (a) a situation where defendant and plaintiffs 
employer are simultaneously engaged in carrying out work on 
a common enterprise, or (b) a situation in which the defen
dant retains a right to control or actually exercises control as 
to the manner or method in which the risk-producing activity 
is performed. Wilson v. P.G.E. Company, 252 Or 385, 391-92, 
448 P2d 562 (1969); Thomas v. Foglio, 225 Or 540,545-57, 358 
P2d 1066 (1961). * * *" 

The present dispute involves the application of the first 
branch of statutory liability, "common enterprise." 

C O M M O N ENTERPRISE 

The "common enterprise" rationale had its genesis in 
the "intermingled employees" rule f irst announced in Rorvik 
v. North Pac. Lumber Co., 99 Or 58,190 P 331 (1920), 99 Or 82, 
195 P 163 (1921). In Rorvik, the p l a in t i f f s decedent was killed 
while supervising the loading of the steamship of which he was 
captain. A t the time of the incident that caused his death, the 
decedent was standing on the dock adjacent to a pile of lumber 
stacked by the defendant's employee to be loaded upon the 
decedent's vessel. He was fatally injured when two carloads of 
lumber, being propelled by a horse, struck and toppled a pile of 
lumber which was stacked too close to the tracks upon which 
the cars ran. This court stated: 

"* * * [W]e deduce the rule that the Employers' Liability Act 
does not extend to the protection of the general public as such, 
but that it does extend its protection to employees of the 
particular person owning or operating dangerous machinery 
or engaged in hazardous employments, and to other persons or 
employees of other corporations whose lawful duties require 

484 Sacher v. Bohemia, Inc. 

them to be or work about such machinery, or expose them
selves to the hazards of the machinery or appliances in use by 
the owner thereof." 99 Or at 70.4 

In Meyers v. Staub, 201 Or 663, 272 P2d 203 (1954), 
this court held i t sufficient to invoke the ELA if the defendant 
th i rd-par ty employer's " in ter locking interests w i t h the 
employer amount to 'an intermingling of duties and respon-

1 In Roruih v. North Pac. Lumber Co., 99 Or 58, 78, 190 P 331 (1920), 99 Or 82, 195 
P 1 6:1 (19211, the court noted that: 

"* * * the deceased was necessarily in the position he occupied and engaged with 
defendants' employees in loading the vessel. It is true that the duties of the 
deceased and the employees of the steamship company began where the actual 
physical labor of defendants' employees left off, but no link in the chain was 
broken, the loading was a continuous work, and could not be otherwise; the lumber 
was put upon the slings extending from the vessel by defendants' employees, and 
from that position moved aboard by machinery operated by the employees of the 
steamship company. The vessel could not be loaded in any other manner, and 
while deceased was in one sense a 'member of the public,' in another he was an 
emplnvee engaged in working about or in the vicinity of machinery, found by the 
jurv to be dangerous, which brings the case squarely within the rule announced in 
Clavt-m r. Enterprise Electric Co., 82 Or 149 (161 Pac 411)." 
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sibilities' so as to bring relationship of the defendant to the 
workman within the spirit of the [ E L A ] . " 201 Or at 668, citing 
Drefs v. Holman Transfer Co., 130 Or 452, 456, 280 P 505 
(1929) and Clayton u. Enterprise Electric Co., supra. 

In Warner v. Synnes, 114 Or 451, 230 P 362 (1924), 
114 Or 459, 235 P 459 (1925), this court stated that where a 
contractor supplies employees to do work for another, and 
that other employer retains control over a risk-creating or 
dangerous activity, an employee injured by that activity would 
have an action under the E L A against the third-party 
employer. The court found that the third-party employer in 
Warner had no control over the risk-creating activity or the 
individual employee; thus the employee had no action under 
the ELA. 

In Thomas v. Foglio, 225 Or 540, 545, 358 P2d 1066 
(1961), the court noted that the defendant must be the 
p l a in t i f f s employer in some sense of the word to be liable 
under ELA. 

"At the juncture where we held that a plaintiff could 
recover under the Employers' Liability Law against one who 
did not directly employ him, the word 'employer' took on a 
special and broader meaning embracing situations in which 
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the defendant would not be considered an employer of the 
plaintiff workman as that term is ordinarily understood. The 
treatment of the defendant as the employer of one whom he 
has not directly [emphasis in original] employed to do the 
work out of which the injury arises can be justified on the 
ground that the plaintiff becomes the defendant's employee in 
the sense that the plaintiff is performing work on a project of 
which defendant's operations are an integral part. The plain
tiff becomes, in effect, an adopted employee to carry out the 
work project in which plaintiff's actual employer and his 
adoptiue employer are participating. To draw the defendant 
into the employer-employee relationship in this sense, it must 
be shown that the defendant was one 'having charge of, or 
responsible for the work.' ORS 654.305." (Emphasis added.) 

I t was to bring employers other than the injured worker's 
direct employer wi thin the Act's provision that the "common 
enterprise" rationale was developed. 

In Wilson v. P.G.E. Company, 252 Or 385, 448 P2d 
562 (1969), a case decided under the "contractor-right of 
control" branch of the ELA, the court concluded that for a 
case to fall under the "common enterprise" theory, the defen
dant employer must do more than have its own employees 
working wi th p la in t i f f toward the furtherance of a common 
enterprise. The defendant's control must create the risk of 
danger which resulted in the p l a i n t i f f s injury. 

"We do not construe the ELA to impose a duty upon each 
employer, engaged in a common enterprise with another, to 
make safe the equipment and method of work of the other, 
even though both have a measure of control over the activity 
in which they are jointly engaged. The injury must result by 
virtue of the commingling of the activities of the two employ
ers and not be solely attributable to the activities or failures of 
the injured workman's employer." 252 Or at 391. (Citation 
omitted.) 

This same rationale was recently applied in the decision of the 
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Court of Appeals in Miller v. Georgia-Pacific Corp., 55 Or App 
358, 362-63, 637 P2d 1354 (1981), wi th which this court 
agreed. See Miller v. Georgia-Pacific Corp., supra, 294 Or at 
756. 

The "common enterprise" test set for th in Wilson 
was drawn from Thomas, where this court held that the E L A 
could be invoked against a third-party employer when the 
486 Sacher v. Bohemia, Inc. 

third-party employer defendant and the p l a in t i f f s employer 
participated in a common enterprise involving an "intermin
gling of duties and responsibility" of the employees of both 
employers. 225 Or at 547. This participation must be more 
than a common interest in an economic benefit which might 
accrue from the accomplishment of the enterprise. See Wilson 
v. P.G.E. Company, supra; Warner v. Synnes, supra. However, 
"|a]n employer may be in 'charge o f work wi th in the meaning 
of ORS 654.305 even though he is in charge of an activity 
which forms only a component part of a common enterprise." 
Thomas v. Foglio, supra, 225 Or at 549. In Thomas, this court 
held that an employer can be regarded as "having charge o f 
work where the component part of the general undertaking for 
which he is responsible involves any risk-creating activity on 
t he part of his employees or calls for the use of equipment over 
which he has control and which, i f not maintained wi th proper 
safeguards, necessarily exposes the employees of the other 
employer to an unreasonable risk in the course of carrying on 
the common enterprise. 225 Or at 549-50. "[Tjhe word 'work' 
in ORS 654.305 means more than actual physical movement 
of employees hired to perform a job; i t means the entire 
enterprise with all of the component parts necessary to the 
completion of the enterprise in which both employers have 
joined to accomplish." 225 Or at 549-50. 

Under the "common enterprise" test, control or 
charge over the particular employee injured is not required to 
invoke the ELA, but control or charge5 over the activity or 
instrumentality that causes the injury is. See Thomas v. 
Foglio. supra; Metcalf u. Roessel, 255 Or 186, 190-91, 465 P2d 
699 (1970). Thus, third-party employers may be held liable i f 
t heir negligence, as measured by the ELA, results in injury to: 
1) an "adopted" employee (see Thomas v. Foglio, supra); or 2) 
an "int ermingled employee" (see Rorvik v. North Pac. Lumber 
Co., supra); or 3) an employee of an independent contractor 
hired by the defendant where the defendant retains or exer
cises a right to control the risk-creating activity or instrumen
tality (.see Warner v. Synnes, supra). 

Thus, the "common enterprise" test requires, first, 
that two employers (the p l a in t i f f s actual employer and a 
Cite as 302 Or 477 (1987) 487 

third-party defendant employer) participate in a project of 
which the defendant employer's operations are an "integral" 
or "component" part, 6 Thomas; second, the work must involve 
a risk or danger to the "employes or the public," ORS 654.305; 
third, the pla in t i f f must be an "employee!' of the defendant 
employer, as enumerated above; and fourth, the defendant 
must have charge of or responsibility for the activity or 
instrumentality that causes the p l a in t i f f s injury, Thomas. 

''This control or "charge" mav be exercised directly or through intermediaries. 
.See O R S R54.320. 0 _ r " 



A P P L I C A T I O N TO T H I S CASE 
In this case, Bohemia employees assisted in the 

handle-blank operation by forklif ' t ing completed bins of 
blanks to the yard, later loading those blanks onto Cascade 
trucks for transport to Cascade's home plant, by occasionally 
sharpening Cascade's saws and by producing the wood waste 
that the Cascade employees scavenged for blank production. 
Bohemia also supplied the conveyors used to bring Bohemia 
waste wood to the Cascade operation and to transport 
Bohemia and Cascade waste to the chipper or "hog." Cascade 
employees, including p la in t i f f , undertook at least some 
responsibility for the maintenance and repair of Bohemia's 
waste conveyor system, including removing pieces of metal 
detected by a metal detector, thawing frozen rollers and 
replacing worn out pins and rollers. Bohemia had the right, by 
contract, to approve all hiring of employees to work in 
Casade's handle blank operation. These facts do not meet the 
requirements to make this joint project a "common enter
prise." 

The dispositive factor in this case is that there is no 
evidence that Bohemia was in charge of or responsible for that 
part of the handle blank production operation that caused 
p l a in t i f f s injury. Cascade alone designed, built , installed and 
operated the saw unit. They provided their own labor, mainte
nance, supplies and paid for their own utilities. P la in t i f f was 
not injured because of a failure on Bohemia's part to take 
proper precautions regarding its own equipment (the con
veyors, fo rk l i f t or other nearby mi l l machinery) 7 or employees. 

488 Sacher v. Bohemia, Inc. 

Bohemia was not shown to be in charge of or responsible for 
the design, maintenance or operation of the Cascade saw unit 
nor the activity of p la in t i f f while operating the saw unit. 
P la in t i f f did not establish that a "common enterprise" existed 
between Bohemia and Cascade, therefore, Bohemia may not 
be held liable under the ELA for p l a in t i f f s injuries. 

The Court of Appeals is affirmed. The tr ial court is 
reversed. 

R In Thomas u. Foglio. 225 Or 540, 358 P2d 1066 (1961), the words "integral" (atp 
545) and "component" (at. p 549) part were used, perhaps, as synonyms. 

7 As the Court of Appeals pointed out, "(t]he case could be different, for example, if 
plaintiff had heen injured while operating or repairing the conveyer, which appears to 
have been under Bohemias's direct control." Sacher u. Bohemia, Inc., 74 Or App 685, 
691, 704 l'2d 528 (1985). We need not decide that question today. 
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Before Peterson, Chief Justice, and Lent, Linde, Campbell, 
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CARSON, J. 

The Court of Appeals is affirmed in its conclusion that 
claimant's disease arose out of and in the scope of her 
employment at Marloc. The Court of Appeals is reversed in its 
conclusion that the subsequent denial of responsibility of the 
carpal tunnel syndrome was unlawful. Remanded to the Court 
of Appeals for further determination. 

"On judicial review from an Order on Review of the Workers' Compensation 
Board. 77 Or App !. 712 "2d 125 (1985). 

Cite as 303 Or 49 (1987) 51 

C A R S O N , J . 

In this workers' compensation case, claimant seeks 
compensation from two previous employers for her carpal 
tunnel syndrome.1 One employer, Marloc Corporation (Mar
loc), denied compensability. The other employer, Junction 
City Residential Center (Junction City Center), accepted 

1 Dr. Jewell, a hand surgeon who testified at claimant's hearing of November 17. 
198H, described the carpal tunnel syndrome as 

" * * * the manifestation of compression of the median nerve at the wrist. The 
most common cause for carpal tunnel is what's known as a nonspecific ten-
osenovitus [sic]. By that. 1 mean that the enveloping membranes which cover the 
nine tendons which pass through the carpal tunnel get inflammed [sic] and 
produce swelling which causes compression and subsequent lack of function 
within the median nerve.'' 
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claimant's back injury claim but denied responsibility for her 
carpal tunnel syndrome.- The issue on review is whether 
Junction City Center's denial is barred bv ORS 656.262(6),1 as 
const rued in Bauman v. SAIF, 295 Or 788, 790, 670 P2d 1027 
(1983), which forbids insurers f rom denying previously 
accepted claims. 

The referee upheld the denials of both employers and 
the Workers' Compensation Board (Board) affirmed. The 
Court of Appeals reversed, holding that claimant had proven 
that her carpal t unnel syndrome arose out of and in the scope 
52 Johnson v. Spectra Physics 

of her employment at Marloc, that Junction City Center's 
denial was invalid, and remanded to the Board. ' We a f f i rm in 
part and reverse in part. 

Claimant worked for Marloc from 1969 unt i l January 
14, 1981. Claimant's work included hand sanding, shearing 
plastic, screen printing, riveting and sawing, work that 
required strenuous, repetitive labor with her wrists and hands. 
From June 2, 1982, unti l February 17, 1983, she worked as a 
waitress for Junction City Center, a care home for the elderly. 
Her work at Junction City Center included carrying trays of 
dishes and food, washing dishes and busing dishes in con
tainers weighing up to 40 pounds. 

On September 5, 1982, claimant injured her back and ' 
right arm while carrying dishes. She filed a claim against 
Junction City Center on November 4, 1982. On her claim 
form, the space for " N A T U R E OF INJURY OR DISEASE" 
stated " B A C K INJURY"; the space for "PART OF BODY 
AFFECTED" stated " M I D D L E B A C K & A R M . " A space 
adjacent to the latter space provided blocks to indicate 
" L E F T " or " R I G H T . " Claimant placed an " X " in the 
" R I G H T " block. The claim form did not refer to the carpal 
tunnel syndrome. No one had diagnosed the condition when 
claimant filed the claim form. 

- Spectra Physics employed claimant from October 19 until December 24, 1981. 
Although its name appears in this case's title. Spectra Physics is not a party to this 
dispute. 

: l O R S 656.262(6) provides: 

"(6) Written notice of acceptance or denial of the claim shall be furnished to 
the claimant by the insurer or self-insured employer within 60 days after the 
employer has not ice or knowledge of the claim. Pending acceptance or denial of a 
claim, compensation payable to a claimant does not include the costs of medical 
benefits or burial expenses. The insurer shall also furnish the employer a copy of 
the notice of acceptance. The notice of acceptance shall: 

"(a) Advise the claimant whether the claim is considered disabling or 
nondisabling. 

"(b) Inform the claimant of hearing and aggravation rights concerning 
nondisabling injuries including the right to object to a decision that the injury of 
the claimant is nondisabling by requesting a determination thereon pursuant to 
O R S 656.268. 

"(c) Inform the claimant of employment reinstatement rights under O R S 
chapter 659. 

"(d) Inform the claimant of assistance available to employers for job site 
modification under O R S 656.622." 
4 We note that S A I F moved the Court of Appeals for reconsideration to clarify the 

court's instructions on remand to the Board. The motion was denied. Once it had been 
determined that Junction City Center's insurer. Employee Benefits Insurance Com
pany ( E B I ) , had accepted the carpal tunnel syndrome claim, a determination of 
responsibility was unnecessary. As the result of the application of the rule in Bauman 
r-. SAIF. 295"Or 788, 670 P2d 1027 (198:1). E B I became the responsible party by virtue 
of its alleged original allowance of the claim. 

- 2 3 8 -



Claimant sought init ial treatment from a chiroprac
tor, Dr. H i l l , on October 14, 1982. Dr. Hil l 's f irst medical 
report was sent, to Employee Benefits Insurance Company 
(EBI), Junction City Center's insurer, on October 21, 1982. 
Dr. H i l l described claimant's condition as "[a]cute traumatic 
subluxation strain of the cervical spine wi th a paravertebral 
myofascitis and right extension brachial neuralgia" (strain of 
the upper back with pain radiating down the right arm). 

On November 16, 1982, claimant consulted a neu
rosurgeon, Dr. Tsai, about her back and arm injuries. Dr. Tsai 
diagnosed an upper thoracic strain and the bilateral carpal 

Cite as 303 Or 49 (1987) 53 

tunnel syndrome and decided that both were related to claim
ant's work. On November 22, 1982, E B I received Dr. Tsai's 
medical report, which, after noting the above-mentioned diag
nosis, stated tha t " [n]o neurosurgical, diagnostic or 
therapeutic procedure is indicated at this time." On December 
1, 1982, E B I accepted claimant's claim for the back injury on 
the same form that she had submitted. 

On February 1, 1983, claimant saw another neu
rosurgeon, Dr. Campagna. Dr. Campagna, more concerned 
with claimant's back injury than with her carpal tunnel 
syndrome, cursorily asked her whether she had done repetitive 
work such as needlepoint. She replied that she occasionally 
crocheted. Dr. Campagna concluded that claimant's crochet
ing caused the carpal tunnel syndrome; he did not ask her 
about her work at Marloc or Junction City Center. 

On February 10, 1983, 80 days after E B I received Dr. 
Tsai's medical report, E B I notified claimant that i t "must 
respectfully deny your claim for medical, surgical and time 
loss benefits as it relates to your condition of bilateral carpal 
tunnel syndrome not being related to your industrial claim 
and injury of September 5, 1982." EBI's letter added that "we 
are stil l processing your claim under ORS 656.245 (Medical 
Services) as it relates to your thoracic sprain as a result of your 
industrial injury of September 5, 1982." 

On February 18, 1983, Dr. Campagna performed 
carpal tunnel release surgery on claimant's wrists. On Febru
ary 24, 1983, claimant filed an occupational disease claim 
against Marloc for the carpal tunnel syndrome. Marloc's 
insurer, SAIF, denied the claim on March 16, 1983. 

Dr. Jewell, a hand surgeon, examined claimant on 
October 28, 1983. He concluded that claimant's work at 
Marloc, not her occasional crocheting, had caused the carpal 
tunnel syndrome. In January 1984, Dr. Campagna f i rs t 
learned of claimant's work at Marloc. He then agreed wi th Dr. 
Jewell that claimant's work at Marloc had caused her carpal 
tunnel syndrome. 

The referee found that claimant's condition was not a 
compensable occupational disease chargeable to Marloc. The 
Board affirmed the referee. 

ORS 656.802(l)(a) provides: 

•̂ 4 Johnson v. Spectra Physics 

"As used in ORS 656.802 to 656.824, 'occupational disease' 
means: 
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"Any disease or infection which arises out of and in the 
scope of employment, and to which an employe is not 
ordinarily subjected or exposed other than during a period of 
regular actual employment therein." 

The Court of Appeals reversed the Board, concluding that 
"claimant proved by a preponderance of the evidence that her 
carpal tunnel syndrome arose out. of and in the scope of her 
employment at Marloc." Johnson v. Spectra Physics, 77 Or 
App 1, 5, 712 P2d 125 (1985). In workers' compensation cases, 
we do not disturb findings of fact by the Court of Appeals i f 
the findings are supported by evidence. Sahnow v. Fireman's 
Fund Ins. Co., 260 Or 564, 569, 491 P2d 997 (1971). There is 
evidence to support the finding that claimant's occupational 
disease is compensable as to Marloc. 

The referee also found that E B I properly denied 
responsibility for claimant's carpal tunnel syndrome. The 
Court of Appeals reversed, concluding that the denial violated 
the rule of Bauman v. SAIF, supra. 

Bauman holds that "once an insurer has accepted a 
claim under ORS 656.262(6), which requires acceptance or 
denial of a workers' compensation claim within 60 days after 
the employer has notice or knowledge of the claim, the insurer 
may not subsequently deny the compensability of the underly
ing claim." 295 Or at 790. In Bauman, the insurer had 
accepted the claimant's original claim for bursitis. Two and 
one-half years later, the claimant's condition worsened and 
his physician asked the insurer to reopen the claim. The 
insurer then reversed its original acceptance. This court held 
that an insurer could not deny a condition that i t already had 
accepted because such vacillation "would encourage degrees of 
instability in the workers' compensation system that we do 
not believe the statute contemplates." Id. at 793. We con
tinued: " I f , as in this case, the insurer officially notifies 
claimant that the claim has been accepted, the insurer may 
not, after the 60 days have elapsed, deny the compensability of 
t he claim unless there is a showing of fraud, misrepresentation 
or other illegal activity." Id. at 794. (Emphasis added.) As the 
Court of Appeals noted in Jeld-Wen, Inc. v. McGehee, 72 Or 
App 12, 14-15, 695 P2d 92 (1985), Bauman recognizes that 
Cite as 303 Or 49 (1987) 55 

retrospective denials cause instability, create evidentiary 
problems and frustrate the timely resolution of claims. 

In t his case, the Court of Appeals concluded that E B I 
had retrospectively denied this claim, thereby violating the 
rule of Bauman: 

"At the time that EBI accepted the claim for Junction 
City Center, it had knowledge of the carpal tunnel syndrome 
and was on notice that claimant claimed that it related to her 
back injury. It does not assert any of the exceptions to the 
Bauman rule of fraud, misrepresentation or other illegal 
activity. See Liberty Northwest Ins. Corp. v. Powers, 76 Or 
App 377, 380, 708 P2d 1202 (1985). It could not, therefore, 
deny the compensability of the claim." 77 Or App at 5. 

The Court of Appeals recently summarized its holding: "The 
scope of the acceptance is governed by the notice or knowledge 
that the employer has of the nature of claimant's condition at 
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the time of its acceptance." Destael v. Nicolai Co., 80 Or App 
596, 601, 723 P2d 348 (1986). The reasoning of the Court of 
Appeals seems to be that once an insurer accepts a claim, i t 
must accept any allegedly related conditions i f the insurer 
knows or has notice of the other conditions when it accepts 
the original claim. Even though the insurer does not mention 
the other condition in its acceptance, i t may not then deny the 
other condition without running afoul of the Bauman rule. 

However, Bauman applies only to a claim "specifi
cally" or "off ic ia l ly" accepted by the insurer. 295 Or at 793-94. 
ORS 656.262(6) requires that the insurer or self-insured 
employer furnish the claimant with " [wjri t ten notice of 
acceptance or denial of the claim * * * wi thin 60 days after the 
employer has notice or knowledge of the claim." An insurer 
must accept a particular claim in writ ing, and subsequently 
deny that particular claim after the 60 days prescribed by ORS 
656.262(6) have elapsed, before Bauman applies. 

The insurer's knowledge or notice of a condition is 
not a substitut e for a specific written acceptance as defined by 
Bauman. By the same token, an insurer's silence regarding 
one aspect of a claim is neither acceptance nor denial of that 
aspect of the claim. Silence is neutral. One could argue that i f 
an insurer's silence regarding a condition implies anything, i t 
would imply denial, not acceptance. 
56 Johnson v. Spectra Physics 

ORS 656.262(6) requires only that the insurer 
respond in writ ing to a claim within 60 days of its notice or 
knowledge of the claim; it does not convert the insurer's 
failure to respond specifically to a condition into acceptance of 
that condition. I f an insurer specifically accepts in wri t ing 
only one of several conditions or injuries encompassed by a 
single claim, the insurer has not "specifically" or "off ic ia l ly" 
accepted the ot her conditions allegedly related to the accepted 
part of the claim. 

Here. EBI never specifically accepted claimant 's car
pal tunnel syndrome. As stated above, the claim form on 
which E B I accepted claimant's back and arm injury claim 
mentioned only the back and right arm injury. Although EBI 
received Dr. Tsai's report eight days before it accepted claim
ant's back and arm injury, we conclude that EBI's silence 
regarding claimant's carpal tunnel syndrome was not an 
acceptance of that disease. 

However, our conclusion about the effect of EBI's 
failure to respond to claimant's carpal tunnel syndrome does 
not resolve this case. We agree with claimant and the Court of 
Appeals that the back and arm injury and the carpal tunnel 
syndrome are aspects of a single claim. E B I assigned one claim 
number to the back and arm injury and the carpal tunnel 
syndrome and treated the injury and the disease as aspects of 
a single claim in its denial letter to claimant. However, 
claimant's back and arm injury and her carpal tunnel syn
drome, alt hough aspects of one claim, are separate. While the 
Court of Appeals did not specifically conclude that claimant's 
back and arm injury was in fact related to the carpal tunnel 
syndrome in this case, in Destael v. Nicolai Co., supra, the 
Court of Appeals referred to t his case, stating that "the scope 
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of t he acceptance of the back injury claim included t he carpal 
tunnel syndrome, because employer had notice and knowledge 
that it related to the back injury." Id. at 601. (Emphasis 
added.) 

The Court of Appeals read Dr. Tsai's report as 
relating claimant's carpal tunnel syndrome to her injury of 
September 5, 1982, thereby creating a single claim. However, 
the report shows that Dr. Tsai related both claimant's back 
injury and her bilateral carpal tunnel syndrome to her work at 

Cite as 303 Or 49 (1987) 57 

Junction City Center. This is consistent with the opinion of 
Dr. Jewell. r> 

The reasoning of the Court of Appeals in this case 
would hinder the practice of "partial denials," in which an 
insurer denies one aspect of a claim while accepting another 
aspect of the same claim. In a partial denial, separate aspects 
of a single claim are treated as though they were separate 
claims. See, e.g., Dean v. SAIF, 72 Or App 16, 19, 695 P2d 90 
(1985) . Although no statute specifically authorizes partial 
denials, OAR 436-83-125 provides: 

"Every notice of partial denial shall set forth with particu
larity the injury or condition for which responsibility is 
denied and the factual and legal reasons therefor. The notice 
shall be in the form provided for in [OAR 436-]83-120. 
Hearing and appeal rights and procedures shall be as provided 
for claim denials in ORS 656.262(6) and (7), 656.319 and these 
Rules." 

This court has recognized partial denials. See Price v. SAIF, 
296 Or 311, 675 P2d 479 (1984); Ohlig v. FMC Marine & Rail 
Equipment, 291 Or 586, 596, 633 P2d 1279 (1981). Partial 
denials are litigated frequently at the Workers' Compensation 
Board. See, e.g., Sidney M. Brooks, 38 Van Natta 925, 926 
(1986) ("SAIF's precautionary partial denial of carpal tunnel 
syndrome was appropriate to avoid the appearance of having 
accepted an unrelated condition because claimant's doctors 
were investigating it at the same time they were treating 
claimant's accepted low back strain injury.") ; Leon E. Cowart, 
38 Van Natta 916, 918 (1986) (finding a partial denial proper 
and that "SAIF's silence regarding claimant's post-injury low 
back complaints * * * did not constitute an 'acceptance' of [a 
claim]"). 

In Price v. SAIF, supra, this court held that a claim
ant may appeal a partial denial. Price concerned a single claim 
t hat included a low back strain and a heart condition. Claim
ant appealed the Board's denial of the heart condition, con
tending that it was related to his accepted low back strain. 
While the appeal was pending, the referee had not yet deter
mined the extent of disability caused by the back injury. The 
58 Johnson v. Spectra Physics 

Court of Appeals dismissed the appeal from the denial of the 
heart condition as premature. We reversed, holding that the 
denial was appealable: "An order which addresses two sepa-

Dr. .lewell testified that claimant's carpal tunnel syndrome arose from her work 
at Marloc and the condition could have been exacerbated by her work at Junction City 
Center. Johnson r . Spectra Rhvsics. 77 Or App 1. 4, 712 P2d 125 (1985). 
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rate aspects o f the same c la im, extent of d i sab i l i ty on the 
accepted c la im and compensabi l i ty for an allegedly related 
disease, in fec t ion or i n j u r y , may f i n a l l y determine one issue 
hut not the other ." 296 Or at 316. 

A par t i a l denial is appropr ia te when, as here, two or 
more in jur ies or condi t ions are separate aspects of the same 
c la im. Under O A R 436-83-125, when a c la imant makes a 
single c la im encompassing two separate in jur ies or condi t ions , 
the insurer then may pa r t i a l l y deny that c la im by specif ical ly 
denying one i n j u r y or cond i t ion whi le accepting the other. 

P a r t i a l denials are consis tent w i t h the ru le o f 
Bauman because they promote t imely closure of the accepted 
aspects of the c la im. In a proper pa r t i a l denial under O A R 
136-83-125, the insurer should i n f o r m the c la imant of the 
reasons for the par t i a l denial , a l l owing the c la imant to appeal 
the pa r t i a l denial p r o m p t l y . Under f ' r i c e v. SAIF, supra, the 
c la imant may appeal the par t i a l denial even i f the accepted 
i n j u r y or cond i t ion is being processed. I f insurers could not 
pa r t i a l ly deny claims, they might rou t ine ly deny ent i re claims 
to protect the i r interests, rather t han accepting condi t ions or 
in jur ies that are clearly compensable. 

T o summarize, an insurer 's acceptance of a c la im 
includes only those in jur ies or condit ions specif ical ly accepted 
in w r i t i n g pursuant to ORS 656.262(6). A n insurer 's fa i lure to 
respond to a c la im or one aspect of a c la im is nei ther 
acceptance nor denial . T h e insurer may pa r t i a l ly deny a c la im 
i f i t specifies w h i c h in jur ies or condi t ions i t accepts and w h i c h 
it denies. Tha t speci f ic i ty , w h i c h promotes t ime ly closure of 
accepted condi t ions and prompt appeals of denied condi t ions , 
is the essence of a par t i a l denial . 

Here, at f i r s t E B I fa i led to respond to notice of 
c la imant ' s carpal t unne l syndrome af te r accepting c la imant ' s 
back i n j u r y . Because we conclude that E B I never accepted 
claimant 's carpal t unne l syndrome, we reverse that part o f t he 
op in ion of the Court of Appeals wh ich held tha t E B I v io la ted 
the Bauman rule. E B I eventual ly denied the carpal t unne l 
syndrome but th is occurred more than 60 days af te r the c la im 
was f i l ed . ORS 656.262(6). P]BI may be subject to penalties 
Cite as 303 Or 49 (1987) '_ 59 

under ORS 656.262( 10) ( i for not responding to the carpal 
t u n n e l syndrome c la im w i t h i n 60 days. 

T h e Court of Appeals is a f f i r m e d in its conclusion 
that c la imant ' s disease arose out of and in the scope o f her 
employment at Mar loc . T h e Court of Appeals is reversed i n its 
conclusion that the subsequent denial of responsibi l i ty for the 
ca rpa l t u n n e l synd rome by J u n c t i o n C i t y Cente r was 
u n l a w f u l . T h e case must be remanded fo r a de t e rmina t ion o f 
whether c la imant ' s carpal t unne l syndrome is compensable as 
to -Junction C i t y Center, and de te rmina t ion of penalties, i f 
any. against E B I for f a i l i n g to respond to c la imant ' s c la im 
w i t h i n 60 days. I f it is de te rmined that c la imant ' s occupa
t i ona l disease is compensable as to both Mar loc and J u n c t i o n 
C i t y Center, then a de te rmina t ion of the responsible par ty 
must be made. We remand, therefore, to the Court of Appeals 
for such f u r t h e r proceedings as it may order i n accordance 
w i t h this op in ion . In so doing, we i n t end to leave to the Court 
of Appeals a decision whether to resolve f i n a l l y the case or to 
remand to the Board . ' „ „ „ 



, : O R S 65n.2n2t 111) provides: 

" I f the insurer or se l l - insured employer unreasonably delays or unreasonably 
refuses to pay compensat ion , or unreasonably delays acceptance or denial of a 
c l a i m , the insurer or se l l - insured employer shal l be liable for an addi t ional amount 
up to 25 percent of the amounts then due plus any attorney fees w h i c h may be 
assessed under O R S 6">6..'W2." 

O R S (»;"i(i.2fi2((>'» sets the (5(1-day acceptance or denial period from the date the 
employer has notice or knowledge of the c la im. We conclude that the notice to the 
employer occurred not when the c l a i m was filed but when K H I received Dr . T s a i ' s 
report. K H I received Dr . T s a i ' s letter on November 22. 1982. a n d did not deny 
c la imant ' s carpal tunnel syndrome unti l F e b r u a r y 1(1. 198.'!. 8(1 days later. O n remand, 
de terminat ion should be made whether F B I ' s delay in responding to D r T s a i ' s report 
was unreasonable . 
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M E D I C A L L Y S T A T I O N A R Y 

P S Y C H O L O G I C A L C O N D I T I O N S & C L A I M S 

R E M A N D 

R E Q U E S T F O R H E A R I N G ( F I L I N G ) 

R E Q U E S T F O R H E A R I N G ( P R A C T I C E & 
P R O C E D U R E ) 

R E Q U E S T F O R B O A R D R E V I E W ( F I L I N G ) 

R E Q U E S T F O R B O A R D R E V I E W ( P R A C T I C E 
& P R O C E D U R E ) 

R E Q U E S T F O R R E V I E W — C O U R T S 

( I N C L U D E S F I L I N G , P R A C T I C E , P R O C E D U R E ) 

R E S J U D I C A T A 

R E S P O N S I B I L I T Y C A S E S 

S e e S U C C E S S I V E E M P L O Y M E N T E X P O S U R E S 

S A F E T Y V I O L A T I O N S 

S E T T L E M E N T S & S T I P U L A T I O N S 

S U B J E C T W O R K E R S 

S e e C O V E R A G E Q U E S T I O N S 

S U C C E S S I V E ( O R M U L T I P L E ) E M P L O Y M E N T E X P O S U 

T E M P O R A R Y T O T A L D I S A B I L I T Y 

T H I R D P A R T Y C L A I M S 

T I M E L I M I T A T I O N S 
S e e A G G R A V A T I O N C L A I M ; C L A I M S , F I L I N G ; 

R E Q U E S T F O R H E A R I N G ( F I L I N G ) ; 
R E Q U E S T F O R B O A R D R E V I E W ( F I L I N G ) ; 
R E Q U E S T F O R R E V I E W — C O U R T S ( I N C L U D E S 
F I L I N G , P R A C T I C E , P R O C E D U R E ) 

T O R T A C T I O N 
V O C A T I O N A L R E H A B I L I T A T I O N 
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S U B J E C T I N D E X 

AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 
See a l so : COVERAGE QUESTIONS; EMPLOYMENT RELATIONSHIP; HEART CONDI

TIONS; MEDICAL CAUSATION 
Going & Coming Rule , 105 

ACCIDENTAL INJURY 
See a l so : CREDIBILITY; MEDICAL CAUSATION 
Burden o f p r o o f , 16 
Claim compensable 

C r e d i b i l i t y ques t i on , 219 
Medical evidence (contemporary) suppor ts , 27 

Claim not compensable 
C r e d i b i l i t y l a c k i n g , 16,148 
Medical vs . l a y tes t imony, 151 
No o b j e c t i v e evidence o f i n j u r y , 148 
P o s s i b i l i t i e s f o r f r a u d u l e n t c l a i m , 16 
Unwitnessed acc iden t , 148 

Discussed, 116 
Vs. occupat ional disease, 116,151 

AFFIRM & ADOPT See MEMORANDUM OPINIONS (Page 269) 

AGGRAVATION CLAIM (PROCEDURAL) 
D e n i a l , 1 ate 

Penalty issue 
I n t e r i m compensation p a i d , 85 

E f f e c t i v e da te , 76 
F i l i n g 

Change i n c o n d i t i o n requirement , 209 
Not t i m e l y , 209 
Worsened vs . c o n t i n u i n g c o n d i t i o n , 209 

Last arrangement o f compensation 
Changes i n c o n d i t i o n b e f o r e , 73,76 
Discussed, 73,76,217 

Non-d isab l ing c l a im 
Becomes d i s a b l i n g more than year from i n j u r y , 68 

S t i p u l a t i o n s e t t i n g f i r s t D.O. , e f f e c t o f , 85 
Temporary p a r t i a l d i s a b i l i t y , c la im f o r , 73 
Temporary t o t a l d i s a b i l i t y 

Medical v e r i f i c a t i o n 
Discussed, 73 
Requirement, 73 

AGGRAVATION (ACCEPTED CLAIM) 
Burden o f p r o o f , 141 
E f f e c t i v e da te , 60 
Factors discussed 

Change i n c o n d i t i o n requirement , 217 
Cura t ive t r ea tment , unable to do regu la r work, 60 
"Less able to work" requirement , 141 
Long per iod w i t h o u t t r ea tment , 141 
Waxing and waning d o c t r i n e 

Cont inuing symptoms vs . worsened c o n d i t i o n , 209,217 
Recurrent h o s p i t a l i z a t i o n s , emergency room v i s i t s , 137 
Symptoms a n t i c i p a t e d at t ime of PPD award, 73,203,217 
Symptoms r e s u l t i n g i n t ime l o s s , 203 
Work beyond impaired physical a b i l i t i e s , 108 
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Penal t i e s 
Denial reasonable, 141 

Temporary Total D i s a b i l i t y 
None due where not worse, 203 

Worsening 
Not due to i n j u r y , 141 
Not proven, 73,108,141,154,203,217 
Proven, due to i n j u r y , 60 

AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 

AGGRAVATION (PRE-EXISTING CONDITION) 
Burden o f p r o o f , 79 
Claim not compensable 

Flawed medical o p i n i o n , 131,151 
No pa tho log ica l worsening, 79,127,151 

Denied c la im as p r e - e x i s t i n g c o n d i t i o n , 79 

APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING 
(FILING); REQUEST FOR HEARING (PRACTICE & PROCEDURE); 
REQUEST FOR BOARD REVIEW (FILING); REQUEST FOR BOARD 
REVIEW (PRACTICE & PROCEDURE); REQUEST FOR REVIEW--COURTS 
(INCLUDES FILING, PRACTICE, PROCEDURE) 

ATTORNEY FEES 
Factors considered 

In genera l , 32,42,56 
Fee awarded, a f f i r m e d , or increased 

B r i e f , none f i l e d , compensation not reduced, 56 
Discovery , f a i l u r e to p rov ide , 85,116,125,141 
Employer's appeal , compensation not reduced, 26,88 
From subsequent compensation, 3 
Late a u t h o r i z a t i o n o f surgery , no p e n a l t y , 73 
Late d e n i a l , no p e n a l t y , 32 
M u l t i p l e c a r r i e r s , a l l fees payable by one, 212 

Fee out o f , not i n a d d i t i o n t o , compensation 
Future PPD, c l a im c losure i s sue , 147 
PTD reduced by D.O. , r e i n s t a t e d , 113 
TTD, increased award o f , 119 

Fee reduced 
B r i e f , f a i l u r e to f i l e , 56 
Pena l ty , i n a s soc ia t ion w i t h , 55 

No fee awarded, or fee award reversed 
Both p a r t i e s contes t med ica l l y s t a t i o n a r y date , 108 
Claimant contes t D.O. , c a r r i e r c ross - reques ts , 102,115,123 
"Compensation" discussed, 46 
Late d e n i a l , a l l compensation p a i d , 85 
No b r i e f f i l e d on review, 224 

Own Motion cases, 41,87 
R e s p o n s i b i l i t y case 

Ac t ive & meaningful p a r t i c i p a t i o n , 42 
Compensabil i ty d e n i a l , 165 
E f f o r t s before .307 Order, 45 
No fee awarded, 45,100 
No .307 Order, but no compensabi l i ty i ssue , 31 
One c a r r i e r r e spons ib l e , other pays fee f o r d e n i a l , 42 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 
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BENEFICIARIES & DEPENDENTS 
See a l s o : DEATH BENEFITS 
M a r i t a l s ta tus issue moot, 133 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS, FILING 
See a l s o : AGGRAVATION CLAIM (PROCEDURAL); OWN MOTION RELIEF 
"Claim" discussed, 79,88,116 
Late f i l i n g 

Claim ba r red , 119 
Medical r e p o r t as, 78 
Notice i s sue , 116,237 
One employer, m u l t i p l e c a r r i e r s 

F i l i n g w i t h employer: a l l c a r r i e r s p a r t i e s , 71 

CLAIMS, PROCESSING 
Acceptance 

Payment o f b e n e f i t s as, 162 
Scope o f , d iscussed, 237 

Aggravat ion c l a im 
Closure requi rement , 190 

"Compensable" i n j u r y discussed, 116 
Delay i n submi t t i ng f o r c l o s u r e , 26 
Duty to process 

L i t i g a t i o n order vs . s t a t u t o r y requirement , 3 
Where compensab i l i ty denia l a f f i r m e d on appeal , 65 

Independent medical exam: c a r r i e r ' s r i g h t s , 144 
Non-d isab l ing c la im 

Becomes d i s a b l i n g more than year a f t e r i n j u r y , 68 
Closure requirement 

1979 c l a i m , 190 
M i s c l a s s i f i c a t i o n i s sue , 83 

Notice o f c losure 
Penalty f o r improper, 58 
Where PPD i n d i c a t e d , 58 

Penal t i e s 
Delay i n submi t t i ng f o r c l o s u r e , 26 
Not ice o f Closure improper ly issued, 58 
Not ice o f Closure i ssue: c a l c u l a t i o n o f pena l t y , 58 
Referee 's Order creates c o n f u s i o n , 3 

Pre-c losure denia l 
Not a l l o w e d , 190 
P e n a l t i e s , 190 

S t i p u l a t i o n s e t t i n g f i r s t D.O. , e f f e c t o f , 85 

COLLATERAL ESTOPPEL 
See a l so : ESTOPPEL; RES JUDICATA 
P r i o r l i t i g a t i o n 

Issues not l i t i g a t e d , 3 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See A0E/C0E 

COVERAGE QUESTIONS 
Guaranty c o n t r a c t 

Re t roac t ive coverage, 212 
Scope o f coverage, 212 

Non-subject workers 
"Right of c o n t r o l " t e s t , 105 -250-



CREDIBILITY ISSUES 
Demeanor vs . documents, 219 
Referee 's f i n d i n g 

Agreed w i t h , 79 
Deferred t o , 199 
Rejec ted , 9,219 

Testimony 
Substance o f , vs . demeanor, 219 
Vs. contemporary medical records , 131 

CRIME VICTIMS ACT 
Claim denied 

Minimum loss requirement , 134 

DEATH BENEFITS 
Genera l ly , 51 

DENIAL OF CLAIMS 
See a l s o : SETTLEMENTS & STIPULATIONS 
Aggravat ion 

Back-up d e n i a l , 182 
Penal ty i s sue , 85 

Back-up denial (Bauman) 
Aggravat ion c l a i m , 182 
Approved, 182 
Burden o f p r o o f , 199 
Disapproved, 148,199 
Penal t ies i s sue , 182 
Res j u d i c a t a and, 182 
R e s p o n s i b i l i t y ease, 212 
Scope of acceptance discussed, 237 
Time 1 i m i t f o r , 182 
Vs. p a r t i a l d e n i a l , 237 

De f a c t o d e n i a l , 1 
E f f e c t on r i g h t to independent medical exam, 144 
E f f e c t on subsequent c l a i m , same c o n d i t i o n , 79 
Medical services issue 

Future b e n e f i t s , e f f e c t on, discussed, 109 
P a r t i a l denia l 

Vs. back-up d e n i a l , 237 
Penal t i e s 

Denial unreasonable, 42 
Pre-closure denia l 

Not a l l owed , 1,190 
P e n a l t i e s , 190 

Verbal a t hear ing 
Upheld, 19 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER 
See a l so : JURISDICTION; MEDICALLY STATIONARY; PREMATURE CLAIM CLOSURE 
Aggravat ion r i g h t statement; e f f e c t o f , 68 
Notice o f Closure where PPD i n d i c a t e d , 58 
Overpayment, a u t h o r i t y f o r recovery o f , 52 
Own Motion R e l i e f , r e l a t i o n t o , 40,44,49 
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Penal ty issue 
Computation o f , 58 
F a i l u r e to t i m e l y seek, 26,58 
Preclosure d e n i a l , 190 

Preclosure denia l 
Not a l l o w e d , 1,190 
P e n a l t i e s , 190 

S t i p u l a t i o n s e t t i n g f i r s t , 85 

DISCOVERY 
F a i l u r e to p r o v i d e , or l a t e p r o v i s i o n o f 

Fee assessed, 116,125 
Penal ty and fee assessed, 85 

Independent medical exam: c a r r i e r ' s r i g h t s , 144 
Timely p r o v i d e d , 115 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYER'S LIABILITY ACT 
"Common e n t e r p r i s e " i s sue , 229 

EMPLOYMENT RELATIONSHIP 
See a l s o : COVERAGE QUESTIONS; LABOR LAW ISSUES 

ESTOPPEL 
See a l s o : COLLATERAL ESTOPPEL 

EVIDENCE 
See a l s o : CREDIBILITY ISSUES, MEDICAL CAUSATION; MEDICAL OPINION; REMAND 
A d m i n i s t r a t i v e no t i ce 

Records o f o ther agencies, 6 
L i m i t a t i o n : what i s o f f e r e d i n i n s t a n t case o n l y , 159 
Presumptions 

Aggravation/new i n j u r y , 36 
M u l t i p l e accepted c l a ims , new aggrava t ion , 36 

Testimony 

Vs. contemporary medical records , 131,219 

EXCLUSIVE REMEDY 

FEDERAL EMPLOYEES LIABILITY ACT 

FIREFIGHTERS 

HEARINGS PROCEDURE See REQUEST FOR HEARING 

HEART CONDITIONS 

INDEMNITY ACTION 

INMATE INJURY FUND 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 
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JURISDICTION 
See a l s o : OWN MOTION RELIEF; REQUEST FOR HEARING (FILING) ; REQUEST FOR 

BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURT 
Board vs . Court o f Appeals 

Board Order abated before appeal , 87 
Board vs. Hearings D i v i s i o n 

I n t e r i m Order ( R e f e r e e ' s ) , 46 
Board vs . Workers' Compensation Department 

Non-disabl ing c la im 
R e c l a s s i f i e d more than year a f t e r i n j u r y , 68 

Board (Own Motion) vs . Hearings D i v i s i o n 
Aggravat ion r i g h t s not e x p i r e d , 40 
ATP, c l o s u r e , 49 
Claim reopened w i t h i n year of D.O. , 49 
Determinat ion Order 

Appealed, s t i l l pending, 44,49 
Not t i m e l y appealed, 40 

Medical services i s sue , 150 
Non-disabl ing c l a i m , m i s c l a s s i f i c a t i o n i ssue , 83 

Board's (Own Motion) 
DCS of i n i t i a l c l a i m , 161 

Board's 
Compensabil i ty denia l a f f i r m e d / c l a i m s processing i ssue , 65 

Hearings D i v i s i o n 
One employer, m u l t i p l e c a r r i e r s : no t i ce i ssue , 74 

LABOR LAW ISSUES 
See a l s o : EMPLOYMENT RELATIONSHIP 
Reinstatement r i g h t s , 184,196 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l so : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE 
Burden o f p r o o f , 109,194 
Condi t ion r e l a t e d to 

Medical evidence preponderance, 60 
M u l t i p l e t heor i e s suppor t i ng , 137 

Condi t ion unre la ted to 
Claimant not c r e d i b l e , 109 
I n s u f f i c i e n t medical evidence, 194 
Long per iod w i t h o u t t rea tment , 141 
Medical vs . l a y tes t imony, 151 

D i r e c t & na tura l consequences 
Nausea caused by pain from i n j u r y , 137 
Side e f f e c t o f drug used f o r i n j u r y , 137 

MEDICAL OPINION 
Analys is vs . conclusory statements 

I n s u f f i c i e n t a n a l y s i s , 21,141,151 s 194 
No a f f i r m a t i v e statement, 194 

Based on 
Bias , 159 
H i s t o r y provided by non-cred ib le c l a i m a n t , 109 
Inaccurate understanding o f work exposure, 23,131 
Incomplete h i s t o r y , 21,151 
I n s u f f i c i e n t t e s t i n g , 21 
L i m i t e d p a t i e n t con t ac t , surgery i ssue , 153 
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I n c o n s i s t e n t o p i n i o n s , same doc to r , 159 
Referee 's bias agains t p h y s i c i a n , 159 
Trea t i ng phys ic i an 

' I n c o n s i s t e n t conc lus ions , 159 
Probat ive va lue : incomplete a n a l y s i s , 21 
Surgery i s sue , 153 
Weight, g e n e r a l l y , 21 

MEDICAL SERVICES 
Attendant care i s sue , 120 
C h i r o p r a c t i c t reatment 

Not reasonable & necessary, 1,109 
Penal t ies i s sue , 109 

O u t - o f - s t a t e p h y s i c i a n , 60,209 
Penal t ies issue 

Delay i n a u t h o r i z i n g surgery , 73 
D e n i a l , exerc ise therapy , 109 
Late denia l o f b i l l i n g s , 30,55 
Payment o f b i l l i n g s over 60 days as, 30 
Refusal to au thor i ze o u t - o f - s t a t e p h y s i c i a n , 60 

Required f o r recovery f rom i n j u r y 
Vs. general phys ica l c o n d i t i o n , 109 

Surgery 
Not reasonable, necessary, 101,153,154 
Not r e l a t e d to i n j u r y , 194 

MEDICALLY STATIONARY 
D.0. date contested by both p a r t i e s ; fee i ssue , 108 
Non-s ta t ionary c o n d i t i o n not compensable, 164 
Premature c l a im c losure issue 

Test 

Evidence a t c l o s u r e , 60 

MEMORANDUM OPINIONS See page 

NON-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 
OCCUPATIONAL DISEASE CLAIMS (FILING) 

I n t e r i m compensation i s sue , 116 
Notice o f c l a i m , 71,116 
Vs. acc iden ta l i n j u r y , 116 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : AGGRAVATION (PRE-EXISTING CONDITION); HEART CONDITIONS; 

PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT EXPOSURES 
Burden o f p r o o f , 21,23 
Claim not compensable 

Fear o f harm to unborn c h i l d , 116 
Flawed medical o p i n i o n , 131,151 
Medical op in ion based on i n c o r r e c t i n f o r m a t i o n , 21,23 
Symptoms vs . disease, 151 

Major c o n t r i b u t i n g cause t e s t , 78 
One employer, m u l t i p l e c a r r i e r s : no t i ce i ssue , 71 
Vs. acc iden ta l i n j u r y , 116 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
A l c o h o l i s m , 88 
Asthma, 21 
Carpal tunnel syndrome, 19,109,151,237 
Chemical fume exposure, 116 
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E p i c o n d y l i t i s , 21 
Morning s ickness , 116 
Morton 's Neuroma, 78 
Psychosis, 205 
Seizure d i s o r d e r , 49,205 
S p o n d y l o l i s t h e s i s , 141 

OFFSETS/OVERPAYMENTS 
Allowed 

TTD vs . PPD, 26,52,60 
A u t h o r i t y f o r , c o n t i n u i n g , 52,135 
"Compensation", as, 103 
Not al lowed 

(By Referee) As pena l ty , 26 
Payments pending appeal , 88,135 
TTD vs . PPD, 88,135 

Penalty issue 
D.O. , but not Referee, a u t h o r i t y f o r , 52 
O f f s e t r e f u s a l as, 26 

Recovery r e fu sed : denia l o f c la im a f f i r m e d , 46 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

OVERPAYMENT See OFFSETS 

OWN MOTION RELIEF 
(A l i s t o f Board decis ions under Own Motion J u r i s d i c t i o n , unpublished i n 
t h i s volume, appears on page 270.) 
At to rney f e e s , 41 
Last arrangement o f compensation discussed, 76 
R e l i e f al lowed 

A d d i t i o n a l a t t o rney f e e , 87 
Reopening request , 76,150,157,211 

R e l i e f denied 
D.O. not appealed, 40 
No j u r i s d i c t i o n , 40 
Other j u d i c i a l , a d m i n i s t r a t i v e r e l i e f pending, 55 
Reopening request , 83,146 

Reopening requirement: worsened c o n d i t i o n , 211 
Temporary Tota l D i s a b i l i t y 

Al1 owed 
Seeking employment, 157 
SSI vs. r e t i r e m e n t , 157 

Refused: long time wi thou t employment, 146 

PAYMENT 
Award 

Late payment, 48 
Non-payment, 88 

Pending appeal , 88,103 

PENALTIES 
See a l so : Subject headings f o r which pena l t i e s are assessed. 

"Amounts then due" 
Discussed, 73,85 

C a l c u l a t i o n o f pena l t y , 58 
Range of p e n a l t i e s , 8 
Refusal o f o f f s e t as, 26 
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PPD (GENERAL) 
Penalty issue 

Late payment o f award, 48 
Non-payment o f award, 88 

PPD (SCHEDULED) 
Impaired body p a r t 

Hand, 198 
Leg, 119,202 

PPD (UNSCHEDULED) 
Back & neck 

No award, 88,115 
5-15%: 126 
20-30%: 167 
35-50%: 159,163,197 

Body p a r t a f f e c t e d 
Psychological c o n d i t i o n , 155 
Seizure d i s o r d e r , 49 
Shoulder, 27,88 

Factors considered 
Cla imant ' s tes t imony 

Not c r e d i b l e , 27 
Earning capac i t y 

Not reduced by i n j u r y , 115 
Return to p r e - i n j u r y employment, 126,155 

Education 
M i n i m a l , non-Engl i sh , 163 

Impairment 
Conservative t reatment o n l y , 163,167 
D r i v i n g a f f e c t e d , 49 
M i n i m a l , 126 
No medical evidence o f , 27 
Psychological c o n d i t i o n , 155 
Side e f f e c t s o f medicines , 49 

P r i o r award, 155 
Vocat ional assis tance 

Closed: f a i l u r e to cooperate, 167 
Work experience 

Manual or heavy l a b o r , 163,167 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d : 
Made: 
Reduced: 9,159 
Refused: 100 
Reins ta ted : 113 

Factors considered 
Age 

20-40 years : 
40-50 years : 159 
50 and up: 9 

Earni ngs 
Education. 

M i n i m a l : 
7-11 years : 
High school diploma/GED: 9,159 
Higher educa t ion : 
Technical t r a i n i n g : 
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M e d i c a l c o n d i t i o n / o p i n i o n 
P a i n as p r i m a r y d i s a b l i n g f a c t o r , 159 
P h y s i c a l l y c a p a b l e o f w o r k , 9 
S u r g e r y , 9,159 

M o t i v a t i o n 
Q u e s t i o n e d b y p s y c h i a t r i s t s , 159 

V o c a t i o n a l a s s i s t a n c e 
Q u e s t i o n a b l e c o o p e r a t i o n , 9 
R e j e c t i o n o f j o b o f f e r s , 9 

Work e x p e r i e n c e 
P r e - i n j u r y e a r n i n g s , 9 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER; MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS ( i n c l u d i n g c l a i m s o f s t r e s s - c a u s e d c o n d i t i o n s ) 
O c c u p a t i o n a l d i s e a s e c l a i m 

B u r d e n o f p r o o f , 14 
C l a i m n o t c o m p e n s a b l e 

M e d i c a l e v i d e n c e i n s u f f i c i e n t , 14 
M e d i c a l v s . l a y t e s t i m o n y e v i d e n c e , 14 
R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 

A l c o h o l i s m , d e p r e s s i o n , 88 
S u i c i d e a t t e m p t , 88 

REMAND 
By B o a r d 

M o t i o n f o r , a l l o w e d 
For i n d e p e n d e n t m e d i c a l exam, 144 
New d i a g n o s t i c t e s t s , 122 

M o t i o n f o r , d e n i e d 
E v i d e n c e o b t a i n a b l e w i t h "due d i l i g e n c e " , 6,83,130 
Re c o r d n o t i m p r o p e r l y , i n c o m p l e t e l y d e v e l o p e d , 65,130 

To r e c o n s t r u c t h e a r i n g r e c o r d , 29 
By C o u r t o f A p p e a l s 

For f u r t h e r p r o c e e d i n g s , 51,82,102 
For r e s p o n s e f r o m s e l f - i n s u r e d , .8 
M o t i o n f o r , d e n i a l a f f i r m e d , 189 
To a c c e p t c l a i m , 51 
To d e t e r m i n e PPD, 147 

By Supreme C o u r t 
R e f e r e e ' s O r d e r f i n a l by o p e r a t i o n o f l a w , 9 

REQUEST FOR HEARING ( F I L I N G ) 
L a t e f i l i n g , 79 

REQUEST FOR HEARING (PRACTICE AND PROCEDURE) 
D i s m i s s a l , O r d e r o f 

A f f i r m e d , 5 
Re v e r s e d & remanded, 221 

E n f o r c e m e n t a c t i o n , p r i o r R e f e r e e ' s O r d e r , 103 
I n d e p e n d e n t m e d i c a l exam: m o t i o n t o q u a s h , 144 
I s s u e 

O f f s e t , n e c e s s i t y o f r a i s i n g , 52 
S p e c i f i c , n e c e s s i t y o f r a i s i n g , 212 

REQUEST FOR BOARD REVIEW ( F I L I N G ) 
C r o s s - R e q u e s t 

Time t o f i l e , 70 
D i s m i s s a l o f 

I n t e r i m O r d e r ( R e f e r e e ' s ) n o t a p p e a l a b l e , 46 
U n t i m e l y f i l i n g , 35,44,60 
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F i n a l O r d e r o f R e f e r e e 
N e c e s s i t y o f , 46 

M o t i o n t o D i s m i s s 
R e f u s e d 
" A c t u a l n o t i c e " t o a l l p a r t i e s , 84 
F i l i n g d e f e c t s t i m e l y r e c t i f i e d , 51 
T i m e l y f i l i n g , 40 

P r e m a t u r e , 36 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
B r i e f , f i l i n g 

L a t e , n o t c o n s i d e r e d , 46 
Pro se c l a i m a n t ; r u l e s n o t a d h e r e d t o , 83 
W a i v e r o f d e a d l i n e , 125,134 

C l o s i n g a r g u m e n t t r a n s c r i p t i o n c o s t s , 165 
F i n a l i t y i s s u e 

C o p i e s o f O r d e r n o t p r o v i d e d a l l p a r t i e s , 52 
R e c o n s i d e r a t i o n r e q u e s t a f t e r O r d e r f i n a l , 71 

I s s u e 
C o m p e n s a b i l i t y d e n i a l a f f i r m e d on R e v i e w / c l a i m s p r o c e s s i n g , 65 
M e d i c a l l y s t a t i o n a r y d a t e c o n t e s t e d b y b o t h p a r t i e s , 108 
Mo o t , 46 
Not r a i s e d a t h e a r i n g , 130 

M o t i o n t o s t a y a p p e a l p e n d i n g o t h e r l i t i g a t i o n , 182 
P e n a l t y 

R e q u e s t f o r Review r e a s o n a b l e , 46 
R e c o n s i d e r a t i o n R e q u e s t 

Time f o r , 71 
Vs. P e t i t i o n f o r J u d i c i a l R e v i e w , 87 

Scope o f r e v i e w : a l l i s s u e s a t h e a r i n g , 165 

REQUEST FOR REVIEW—COURTS (INCLUDES F I L I N G , PRACTICE,. PROCEDURE) 
P e t i t i o n f o r J u d i c i a l R e v i e w / R e q u e s t f o r R e c o n s i d e r a t i o n , 87 
Scope o f r e v i e w : l i m i t e d t o i n s t a n t c a s e , 182 

RES JUDICATA 
See a l s o : COLLATERAL ESTOPPEL 
Back-up d e n i a l a f t e r l i t i g a t i o n , 182 
Bu r d e n o f p r o o f , 137 

"Cause o f a c t i o n " d i s c u s s e d , 8 8,221 
P r i o r l i t i g a t i o n 

A g g r a v a t i o n c l a i m n o t b a r r e d , 30 
E l e m e n t s t o e s t a b l i s h i s s u e " r i p e " , 88 
I s s u e c o u l d have been l i t i g a t e d , 88 

RESPONSIBILITY CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 

SETTLEMENTS & STIPULATIONS 
As l a s t a r r a n g e m e n t o f c o m p e n s a t i o n , 73,76 
D e t e r m i n a t i o n O r d e r , s e t t i n g f i r s t , 85 
D i s p u t e d C l a i m S e t t l e m e n t 

A g g r a v a t i o n c l a i m 
E f f e c t on f u t u r e r i g h t s , 150 
P a r t i a l d e n i a l / c l a i m s p r o c e s s i n g d u t y , 190 

I n i t i a l c l a i m : e f f e c t on f u t u r e r i g h t s , 150 
P a r t i a l d e n i a l / l a t e r r e s p o n s i b i l i t y l i t i g a t i o n , 205 

SUBJECT WORKERS See COVERAGE QUESTIONS 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A g g r a v a t i o n / n e w i n j u r y 

A g g r a v a t i o n f o u n d , 36,121 
M e d i c a l e v i d e n c e i n e q u i p o i s e , 121 
New body p a r t s , s e c ond e x p o s u r e : s p l i t r e s p o n s i b i l i t y , 121,205 
New i n j u r y f o u n d , 31,166,200,224 
P r e s u m p t i o n , 36 
T e s t 

I n d e p e n d e n t c o n t r i b u t i o n , 199 
I n d e p e n d e n t c o n t r i b u t i o n / m a t e r i a l w o r s e n i n g , 31,36,121 

Wage s u b s i d y a g r e e m e n t , i n j u r y d u r i n g , 165 
L a s t i n j u r i o u s e x p o s u r e r u l e 

As a f f i r m a t i v e d e f e n s e , 19 
Date o f d i s a b i l i t y , 71 
L a s t e x p o s u r e r e s p o n s i b l e , 19,71 
No e m p l o y e r , r e s p o n s i b l e , . 78,127 
One e m p l o y e r , m u l t i p l e c a r r i e r s : n o t i c e i s s u e , 71 
P r e - e x i s t i n g c o n d i t i o n n o t w o r s e n e d , 127 

R e s p o n s i b i l i t y c a s e s 
Back-up d e n i a l , 2 1 2 
J o i n d e r by B o a r d ' s Own M o t i o n , 205 
P e n a l t i e s i s s u e 

R e f u s a l o f .307 O r d e r , 212 
S p l i t r e s p o n s i b i l i t y , 121,205 

Wage s u b s i d y a g r e e m e n t , i n j u r y d u r i n g , 165 

TEMPORARY TOTAL DI S A B I L I T Y 
See a l s o : AGGRAVATION CLAIM 
As " c o m p e n s a t i o n " , 103 
E n t i t l e m e n t (See a l s o : AGGRAVATION CLAIM) 

M u l t i p l e c o n d i t i o n s , n o t a l l c o m p e n s a b l e , 33 
Penal t i e s 

C l a i m a n t ' s f a i l u r e t o c o o p e r a t e , 118 
C o n f u s i n g m e d i c a l r e p o r t s , 33 
Do u b l e r e c o v e r y , 212 
No e x c u s e f o r f a i l u r e t o p a y , 58 
Pay p e n d i n g a p p e a l , 103 
R e f u s a l , d e l a y , u n r e a s o n a b l e , 212 

SSI v s . r e t i r e m e n t , 157 
I n t e r i m c o m p e n s a t i o n (See a l s o : AGGRAVATION CLAIM) 

D e f i n i t i o n 
As n o t c o m p e n s a t i o n , 46 

E n t i t l e m e n t 
D o u b l e r e c o v e r y , 212 
E l e m e n t s t o p r o v e , 79 
E m p l o y e r n o t i c e i s s u e , 116,212 
When w o r k i n g , 46 

Rate 
C a l c u l a t i o n , 119,225 
I n t e n t o f p a r t i e s , 37 
P e n a l t y i s s u e , 37,58 

T e r m i n a t i o n 
P e n a l t i e s i s s u e , 5,65 
R e q u i r e m e n t s f o r , 65 
U n i 1 a t e r a l 

C l a i m a n t i n c a r c e r a t e d , 5 
C l a i m a n t m e d i c a l l y s t a t i o n a r y , 103 
F o l l o w i n g l i t i g a t i o n o r d e r , 65 
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THIRD PARTY CLAIMS 
D i s t r i b u t i o n i s s u e , 39 

TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS, F I L I N G ; REQUEST FOR HEARING 
( F I L I N G ) ; REQUEST FOR BOARD REVIEW ( F I L I N G ) ; REQUEST FOR 
REVIEW—COURTS 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
F i l e c l o s u r e 

P e n d i n g a l c o h o l t r e a t m e n t , 88 
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Name, WCB Number ( M o n t h / Y e a r ) 

Abraham, A l f r e d C , 86-0664M ( 2 / 8 7 ) 
Adams, F i n i s 0., 85-0419M ( 1 / 8 7 ) 
A l a n H. M c M u l l e n , 87-0005M ( 1 / 8 7 ) 
A l d e r m a n , Herb L., 86-0199M ( 3 / 8 7 ) 
A l d o u s , Edward, 86-0390M ( 2 / 8 7 ) 
A l l e n , J o s e p h C , 86-0263M ( 3 / 8 7 ) 
A l l e n , Wendy S., 86-0451M ( 3 / 8 7 ) 
A l l w a n d e r , C h a r l e s H., 86-0655M ( 2 / 8 7 ) 
A n d e r s o n , D a v i d W., 86-0470M ( 2 , 2 / 8 7 ) 
A n d e r s o n , J o s e p h A., 83-0160M ( 3 / 8 7 ) 
A n d r a d e , A l b e r t Y., 87-0084M ( 2 / 8 7 ) 
A r m s t r o n g , J o h n S., 86-0671M ( 2 / 8 7 ) 
A r r o y o , Sam R., 86-0649M ( 2 / 8 7 ) 
B a k e r , A n t h o n y , 87-0041M ( 1 , 2 / 8 7 ) 
B a k e r , B a r b a r a E., 86-0045M ( 1 / 8 7 ) 
B a l d w i n , Raymond L., 87-0034M ( 3 / 8 7 ) 
B a l l , J ohn A., 86-0630M ( 1 / 8 7 ) 
B a i l e r , Debra A., 86-0543M ( 2 / 8 7 ) 
B a r n e t t , Tom L., 85-0038M ( 1 / 8 7 ) 
B e a v e r s , C l y d e , 87-0012M etc.- ( 1 / 8 7 ) . . 
B e r g e r , C a r l P., 87-0017M ( 1 , 2 / 8 7 ) 
B i g s b y , B a r b a r a , 86-0368M ( 3 / 8 7 ) 
B i l l u p s , T e r r y L., 85-0271M ( 2 / 8 7 ) 
B i r c h m i e r , D o u g l a s , 87-0026M ( 1 / 8 7 ) 
B i s h o p , M o n i c a , 87-0168M ( 3 / 8 7 ) 
B i t t n e r , Edward A., 86-0668M ( 2 / 8 7 ) 
B l a k e l y , B o b b i e J . , 85-0177M ( 2 / 8 7 ) 
B l a n k , M i c h a e l T., 86-0548M ( 3 , 3 / 8 7 ) 
B l a y l o c k , James S., 87-0053M ( 2 / 8 7 ) 
B o y c e , L l o y d C , J r . , 84-0242M ( 3 / 8 7 ) 
Boyd, Danny L., 87-0142M ( 3 / 8 7 ) 
B r e a z e a l e , J e r r y W., 86-0452M ( 3 , 3 / 8 7 ) 
B r i e g e r , D o n a l d N., 85-0252M ( 2 / 8 7 ) 
B r o o k s h i r e , J o y J . , 86-0689M ( 2 / 8 7 ) 
B rown, C h a r l e s E., 86-0637M ( 2 / 8 7 ) 
B r o w n , G a r y 0., 84-0266M ( 2 / 8 7 ) 
B rown, R o b e r t W., 87-0143M ( 3 / 8 7 ) 
B unch, S h i r l e y A., 86-0140M ( 1 / 8 7 ) 
B u r r e s , J o s e p h L., 86-0614M ( 1 / 8 7 ) 
B ush, D a n i e l L., 87-0043M ( 1 / 8 7 ) 
C a l k i n s , C h a r l e s R., 85-0127M ( 1 / 8 7 ) 
Cambron, C o n n e l l R., 86-0703M ( 1 / 8 7 ) 
Cameron, S c o t t L., 87-0076M ( 3 / 8 7 ) 
C a r r , I o l a P., 86-0706M ( 3 / 8 7 ) 
C a r r i e r , G l e n A., 86-0701M ( 1 / 8 7 ) 
C a r r o l l , E l d o n L., 86-0078M ( 2 / 8 7 ) 
C a r t e r , D o n a l d C , 86-0482M ( 1 / 8 7 ) 
C a r t e r , D o r o t h y R., 87-0060M ( 3 / 8 7 ) 
Casey, G e o r g i a , 87-0113M ( 2 / 8 7 ) 
C a s t l e , M e l v i n 0., 84-0267M ( 3 / 8 7 ) 

C a t t o , D a l e E., 87-0182M ( 3 / 8 7 ) 
C e r k o n e y , P a t r i c i a J . , 86-0099M ( 3 / 8 7 ) 
Chambers, L e s t e r R., 86-0667M ( 2 / 8 7 ) 

C h a n d l e r - T a w n e y , Theda M., 87-0031M ( 1 / 8 7 ) 
C h o i , Sook J a , 86-0300M ( 1 / 8 7 ) 
C l a r k , Bobby R., 87-0057M ( 1 , 3 / 8 7 ) 
C l a u s s e n , K a r e n , 86-0549M ( 1 , 2 , 3 / 8 7 ) 
Cobb, V e r n o n G., 86-0529M ( 1 / 8 7 ) 
Coen, D a n i e l E., 8.5-0532M ( 3 / 8 7 ) 
Comer, Sandra L., 87-0112M ( 2 / 8 7 ) 
C o o p e r , K a t h r y n , 87-0011M ( 3 / 8 7 ) 
C o p h e r , Edwin L., 86-0669M ( 3 / 8 7 ) 
C o t t a m , L i n d a H., 86-0697M ( 2 / 8 7 ) 
Cox, J o s e p h L., 86-0141M ( 3 / 8 7 ) 
C r o s s l e y , W i l l i a m F., 84-0533M (.3/87) 
Cummins, Mary J o , 87-0096M ( 2 / 8 7 ) 
C u t s f o r t h , B a r b a r a J . , 87-0052M ( 1 / 8 7 ) 
D a l e , W i l l i a m J . , 87-0029M ( 2 / 8 7 ) 
D a r b y , Lena R., 87-0039M ( 3 / 8 7 ) 
D a v i s , C r a i g J . , 87-0178M ( 3 / 8 7 ) 
Dees, G l e n n R., 86-0410M ( 3 / 8 7 ) 
D i a z , B a r b a r a A., 87-0154M ( 3 / 8 7 ) 
D i l w o r t h , W i l l i a m C , 85-0050M ( 3 / 8 7 ) 
D o g g e t t , K e n n e t h M., 86-0590M ( 1 / 8 7 ) 
D o r s e y , T e r r y E., 84-0372M ( 3 / 8 7 ) 
Dove, Jean L., 87-0082M ( 3 / 8 7 ) 
D u s e n b e r r y , Sam A., 87-0087M ( 2 / 8 7 ) 
E h l y , R o n a l d R., 86-0089M ( 1 / 8 7 ) 
E l l i o t t , Norma J . , 87-0021M ( 1 , 2 / 8 7 ) 
E l l i s , L o r e t t a M., 87-0044M ( 1 / 8 7 ) 
E n g l i s h , James C., 87-0160M ( 3 / 8 7 ) 
Evans, A r n o l d "Gene", 86-0385M ( 1 / 8 7 ) 
Fake, T h e o d o r e M., 85-0495M ( 1 / 8 7 ) 
Faughn, D a r r e l l , 86-0551M ( 3 / 8 7 ) 
F e l t o n , Roxy Dean, 87-0071M ( 3 / 8 7 ) 
F i r e s t o n e , James M., 86-0403M ( 1 / 8 7 ) 
F i x , Paul D., 86-0617M ( 2 / 8 7 ) 
F l e s c h e r , B e n j a m i n R., 86-0573M ( 1 / 8 7 ) 
F l e t c h e r , 0 . C , 86-0679M ( 2 / 8 7 ) 
F o u r i e r , S h i r l e y L., 86-0279M ( 1 / 8 7 ) 
Frame, E a r l F., 86-0650M ( 1 / 8 7 ) 
F r a n c e , Roger G., 85-0310M ( 3 / 8 7 ) 
F r u i c h a n t i e , J e r r y , 87-0025M ( 2 / 8 7 ) 
G a r r i s o n , D a l e A., 86-0515M ( 3 / 8 7 ) 
G a s p a r d , J o y J . , 87-0056M ( 1 / 8 7 ) 
G e n t r y , Wayne N., 85-0347M ( 1 / 8 7 ) 
G i e s b r e c h t , R o b i n , 86-0699M ( 2 / 8 7 ) 
G i f f o r d , E l i z a b e t h , 86-0353M ( 3 / 8 7 ) 
G i l m a n , C h a r l e s A., 86-0251M ( 1 / 8 7 ) 
G i m l i n , R i c k L., 87-0138M ( 3 / 8 7 ) 
G l a z i e r , L e o n a r d R., 86-0531M ( 1 / 8 7 ) 
G l o v e r , B e r e n i c e C , 87-0119M ( 3 / 8 7 ) 
Gower, E a r l C , 86-0381M ( 3 / 8 7 ) 
G r a n t , M a x i n e , 87-0023M ( 2 / 8 7 ) 
Gregg ( F r e e m a n ) , L a u r i e , 87-0180M ( 3 / 8 7 ) 
G r e n d l e r , Jean M., 86-0303M ( 1 / 8 7 ) 

-270-



OWN MOTION JURISDICTION 1987 

Name, WCB Number ( M o n t h / Y e a r ) 

G r o v e r , L e r o y J . , 87-0081M ( 2 / 8 7 ) 
G u e r c i , E l i z a b e t h , 87-0069M ( 3 / 8 7 ) 
G u e r n s e y , C r a i g H., 86-0672M ( 1 / 8 7 ) 
G u e r r e t t e , P a t s y J . , 85-0658M ( 3 / 8 7 ) 
Gunn, S t e v e n C., 86-0222M ( 1 / 8 7 ) 
G u t i e r r e z , S a n t o s , 87-0116M ( 2 / 8 7 ) 
H a g e r , James J . , 87-0077M ( 2 / 8 7 ) 
H a l t e r , P a u l a , 87-0094M ( 2 / 8 7 ) 
H a n c o c k , Lee R., 86-0525M ( 1 / 8 7 ) 
Hanson, C r a i g R., 86-0535M ( 1 , 1 / 8 7 ) 
Hanson, D a v i d A., 87-0093M ( 2 / 8 7 ) 
H a r d e n b r o o k , James M., 86-0434M ( 1 / 8 7 ) 
H a r r i s , J a c k G., 86-0060M ( 3 / 8 7 ) 
H a r r i s , J o h n , 87-0078M ( 2 / 8 7 ) 
H a r r i s , P aul A., 87-0047M ( 3 / 8 7 ) 
H a r r i s , Rex A., 86-0606M ( 2 / 8 7 ) 
Hayes, L a r r y L., 85-0393M e t c . ( 3 / 8 7 ) 
H e g g s t r o m , C h a r l e s E., 86-0259M ( 1 / 8 7 ) 
H e n d r i c k , D a v i d W., 87-0018M ( 2 / 8 7 ) 
H e n d r i c k s o n , S h i r l e y , 86-0169M ( 3 / 8 7 ) 
H e r r o n , James M., 86-0466M ( 1 / 8 7 ) 
H i g a , H a r o l d T., 86-0711M ( 1 / 8 7 ) 
H i l l , Raymond D., 87-0051M ( 1 / 8 7 ) 
H i l t o n , A l i c e L., 87-0132M ( 3 / 8 7 ) 
H i s s n e r Graham, S h i r l e y A.,87-0166M ( 3 / 8 7 ) 
H o i t i n g , L a w r e n c e H., 85-0594M ( 2 / 8 7 ) 
H o l l o w a y , James N., 86-0603M ( 2 / 8 7 ) 
Holme, M a r i e , 86-0131M ( 2 / 8 7 ) 
H o l m s t r o m , P a u l , 87-0155M ( 3 / 8 7 ) 
H u b b a r d , Edward, 86-0431M ( 2 / 8 7 ) 
H u d s p e t h , W i l l i a m R., 86-0710M ( 1 / 8 7 ) 
H u f f m a n , M i l f o r d W., 84-0461M. ( 3 / 8 7 ) 
H u n t e r , D a v i d 0., 86-0218M ( 3 / 8 7 ) 
H u r l e y , G a r o l d L., 86-0628M ( 2 / 8 7 ) 
H u r l e y , G a r o l d L., 86-0628M ( 3 / 8 7 ) 
H u r t , L o u i s e , 87-0085M ( 3 / 8 7 ) 
J a c o b s o n , B e r t N., 85-0648M ( 1 / 8 7 ) 
J e n s e n , L e o n a r d J . , 86-0694M ( 3 / 8 7 ) 
J o h n s o n , F r a n c e s L., 87-0046M ( 1 / 8 7 ) 
J o n e s , C h a r l e s C , 86-0576M ( 1 / 8 7 ) 
J o n e s , D e n n i s J . , 86-0651M ( 1 / 8 7 ) 
K e l l o g g , L awrence L., 86-0607M ( 1 / 8 7 ) 
K e l l y , R o b e r t W., 86-0561M ( 1 / 8 7 ) 
K e l l y , Roy E., 86-0321M ( 1 / 8 7 ) 
Kennedy, R o b e r t E., 86-0629M ( 1 / 8 7 ) 
K e s t e r , C l i f f o r d L., 86-0102M ( 1 / 8 7 ) 
K i n g , Edna L., 86-0574M ( 1 / 8 7 ) 
K i n g , W a l t e r F., J r . , 86-0425M ( 2 / 8 7 ) 
K l e i n , Larry, 87-0028M ( 2 , 2 / 8 7 ) 
K o e h l e r , A u d r e y , 87-0175M ( 3 / 8 7 ) 
Koho, Kay E i l e e n ( T u c k e r ) , 87-0157M ( 3 / 8 7 ) 
L a b a h n , A r t h u r J . , 85-0334M ( 3 / 8 7 ) 
L a n d e r s , A r t h u r W., 86-0402M ( 2 / 8 7 ) 
L a r s o n , F r a n k E., 86-0686M ( 1 / 8 7 ) 
L a r s o n , L e o n a r d , J r . , 86-0398M ( 1 / 8 7 ) 
L a u r i t s e n , K e r r y L., 86-0570M ( 1 / 8 7 ) 

L a x s o n , L i n d s a y B., 87-0177M ( 3 / 8 7 ) 
L e C l a i r e , N e l s o n , 86-0545M ( 3 / 8 7 ) 
L e i g h t o n , James W., 86-0340M ( 1 / 8 7 ) 
L e s h , L y n n , 86-0624M ( 1 / 8 7 ) 
L i c h a u , James W., 86-0538M ( 2 / 8 7 ) 
L i n d b e r g , D a r y l e n e M., 86-0366M ( 1 / 8 7 ) 
L i t t l e t o n , R i c h a r d , 87-0145M ( 3 / 8 7 ) 
L o f t o n , C a l v i n , 85-0663M ( 3 / 8 7 ) 
L o u d o n , Joanne L., 86-0642M ( 1 / 8 7 ) 
L u c k y , Gary D., 87-0015M ( 3 / 8 7 ) 
L u n d y , C l y d e D., 87-0156M ( 3 / 8 7 ) 
L y o n s , C h a r l e s G., 86-0133M ( 2 / 8 7 ) 
M a d i g a n , John B., 87-0006M ( 1 / 8 7 ) 
M a n d z i j , D e l i a , 87-0121M ( 3 / 8 7 ) 
M a r s h , B r u c e A., 86-0356M ( 2 / 8 7 ) 
M a r s h a l l , Edward F., 86-0682M ( 2 / 8 7 ) 
M a r t i n , N i e l P., 86-0620M ( 3 / 8 7 ) 
M a r t i n e z , Armando, 86-0252M ( 2 / 8 7 ) 
M a t h e s , P a t s y , 87-0024M ( 3 / 8 7 ) 
M a t s o n , P a t r i c i a E., 86-0619M ( 1 / 8 7 ) 
M a t t h e w s , Ned, 87-0126M ( 3 / 8 7 ) 
M c A l i s t e r , J.D., 86-0388M ( 2 / 8 7 ) 
M c C l a u r i n , J e n e v i e v e , 86-0395M ( 3 / 8 7 ) 
M c C o r mick, K a t h y B., 87-0144M ( 3 / 8 7 ) 
McGhee, W i l l i a m W., 87-0079M ( 3 / 8 7 ) 
M c G r o r y , A. B r e n d a n , 85-0551M ( 1 / 8 7 ) 
McKenney, R o b e r t G., 87-0097M ( 3 / 8 7 ) 
Meek, J o s e p h L., 86-0663M ( 1 / 8 7 ) 
Meeuwsen, C h r i s t i a n a H., 86-0039M ( 2 / 8 7 
M e r r i l l , S a l l y , 86-0469M ( 3 / 8 7 ) 
M e s s e r , George R., 86-0692M ( 2 / 8 7 ) 
M eyer, R o b e r t , 86-0305M ( 3 / 8 7 ) 
M i l l e r , D e l b e r t J . , 87-0064M ( 1 / 8 7 ) 
M i l l e r , M i l d r e d P., 86-0705M ( 3 / 8 7 ) 
M i l l s , D e n n i s , 87-0030M ( 1 / 8 7 ) 
M i t c h e l l , K a r l E., 86-0064M ( 3 / 8 7 ) 
M o d a f f , George A., 86-0304M ( 1 / 8 7 ) 
Moore, J a c k D., 86-0609M ( 1 / 8 7 ) 
M o r l e y , R a l p h W., 86-0638M ( 2 / 8 7 ) 
M o r r i s , C l i f t o n G., 86-0601M ( 2 / 8 7 ) 
M u s t o e , E r w i n R., 83-0388M ( 3 / 8 7 ) 
N e a l , James W., 86-0462M ( 1 / 8 7 ) 
N e l s o n , M ary E., 86-0652M ( 2 / 8 7 ) 
N e w k i r k , E l l e n a D., 87-0098M ( 3 / 8 7 ) 
N o r r a n d e r , R a l p h H., 87-0007M ( 1 / 8 7 ) 
Nunez, G a r y G., 86-0685M ( 1 / 8 6 ) 
O'Keefe, D a n i e l , 86-0474M ( 2 / 8 7 ) 
O i l e r , J i m m i e D., J r . , 86-0505M ( 3 / 8 7 ) 
O l a n d , D e l m a r , 87-0037M ( 1 / 8 7 ) 
O l i v e r , J.C., 87-0055M ( 1 / 8 7 ) 
Palomo, V i c t o r , 86-0621M ( 2 / 8 7 ) 
P a r k e r , Lee Roy, 87-0065M ( 3 / 8 7 ) 
P a r r i s h , D e l a n o C , 87-0159M ( 3 / 8 7 ) 
Peabody, R i c k B., 86-0704M ( 1 / 8 7 ) 
P e a c o c k , James, 87-0062M ( 2 , 3 / 8 7 ) 
P e t e r s o n , L e o n a r d , 87-0066M ( 3 / 8 7 ) 
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P f a u , P e t e r A., 86-0594M ( 3 / 8 7 ) 
P i n k h a m , B e r k l e y J o e , 86-C625M ( 3 / 8 7 ) 
P i t t s , C a r l D., 86-0508M ( 2 / 8 7 ) 
P o w e l l , James H., 87-0045M ( 1 / 8 7 ) 
P r i a n , J o s e p h D., 86-0372M ( 1 / 8 7 ) 
P r i a n , J o s e p h D., 86-0372M ( 3 / 8 7 ) 
P r i d d y , V e r n o n D., 87-0137M ( 3 / 8 7 ) 
Q u eener, G a r y , 86-0646M ( 1 , 3 / 8 7 ) 
Quimby, D a v i d , 85-0565M ( 2 / 8 7 ) 
R a c k l e y , Gene, 86-0690M ( 3 / 8 7 ) 
R a g l a n d , J o h n n y , 86-0277M ( 3 / 8 7 ) 
R a n d a h l , K e i t h D., 86-0236M ( 1 / 8 7 ) 
R a u t e n b e r g , L a r r y L., 85-0205M ( 1 / 8 7 ) 
Ray, E s t h e r B., 86-0287M ( 3 / 8 7 ) 
R e i d , A l b e r t W., 87-0059M ( 3 / 8 7 ) 
Rhodes, H o o v e r , 87-0110M ( 3 / 8 7 ) 
R i c e , W i l l i a m L., 87-0099M ( 2 / 8 7 ) 
R o b e r t s , S t a r l e e E., 86-0391M ( 2 / 8 7 ) 
R o g e r s , B r i a n M., 87-0010M ( 1 / 8 7 ) 
R o g e r s , R i c h a r d , 85-0600M ( 2 / 8 7 ) 
Ross, W i l e y G., 85-0454M ( 1 / 8 7 ) 
R o s t , Lou A., 86-0494M ( 1 / 8 7 ) 
Rowan, John T., 86-0413M ( 1 , 3 / 8 7 ) 
R o y e r , Peggy A., 86-0399M ( 2 / 8 7 ) 
R o y l a n c e , J e r r y R., 87-0048M ( 2 / 8 7 ) 
S a l i n a s , John E., 86-0485M ( 2 / 8 7 ) 
S a l z e r , S h a r o n , 86-0070M ( 3 / 8 7 ) 
S a n b o r n , Rodney L., 86-0589M ( 1 / 8 7 ) 
S a n d u s k y , R i c h a r d F., J r . , 87-0009M ( 1 / 8 7 ) 
S a r d u y , J o r g e L., 87-0111M ( 2 / 8 7 ) 
S a y r e , Eugene, 86-0190M ( 3 / 8 7 ) 
S c h m i d , K e n n e t h G., 86-0618M ( 1 / 8 7 ) 
Schram, Debra L., 86-0069M ( 3 / 8 7 ) 
S c r o g g i n s , R o n a l d D., 87-0004M ( 1 / 8 7 ) 
Sease, D a v i d A., 86-0498M ( 1 / 8 7 ) 
S e b a s t i a n , D e l o r e s J e a n , 87-0107M ( 3 / 8 7 ) 
S e v e y , J u l i u s B., 86-0569M ( 1 / 8 7 ) 
S h i l l i n g , Donna J . , 86-0302M ( 3 / 8 7 ) 
S h i p m a n , O r v i l l e D., 86-0653M ( 1 / 8 7 ) 
S h i p m a n , W i l l i a m L., 87-0074M ( 2 , 3 / 8 7 ) 
S h r e e v e , G e o r g e , J r . , 86-0678M ( 2 / 8 7 ) 
Shrum, Jean A., 86-0550M ( 1 / 8 7 ) 
S i m p s o n , John D., 86-0345M ( 3 , 3 / 8 7 ) 
S l e t a g e r , C l a r e n c e H., 86-0418M ( 3 / 8 7 ) 
S m i t h , B e t t y J . , 86-0212M ( 3 / 8 7 ) 
S m i t h , H a r v e y F., 87-0183M ( 3 / 8 7 ) 
S m i t h , James C , 87-0117M ( 3 / 8 7 ) 
S m i t h , James L., 86-0596M ( 2 / 8 7 ) 
S m i t h , M i c h a e l A., 86-0186M ( 3 / 8 7 ) 
S m i t h , M i l l e r A., 87-0092M ( 2 / 8 7 ) 
S n y d e r , M e l v i n L., 87-0088M ( 3 / 8 7 ) 
S o w e l l , Raymond L., 86-0365M ( 2 / 8 7 ) 
S p r i n g s , A l b e r t a M., 87-0125M ( 3 / 8 7 ) 
S t r a t t o n , A n i t a J . , 84-0537M ( 3 / 8 7 ) 
S t r e h l o w - H o l t , R o b e r t a , 86-0540M ( 1 / 8 7 ) 
S t r o u p , W i l l i a m M., 87-0063M ( 1 / 8 7 ) 

S t u a r t , D a v i d , 87-0054M ( 2 / 8 7 ) 
S u l l i v a n , R i c h a r d T., 86-0643M ( 1 / 8 7 ) 
T a y l o r , D o n a l d R., 84-0541M ( 2 / 8 7 ) 
T a y l o r , Gene R., 85-0282M ( 2 / 8 7 ) 
T a y l o r , L l o y d L., 86-0693M ( 2 / 8 7 ) 
T h a i n , Jerome E., 87-0042M ( 1 / 8 7 ) 
Thomas, Tom E., 86-0341M ( 2 / 8 7 ) 
T h o r n s b e r r y , Raymond, 83-0083M ( 2 , 2 / 8 7 ) 
T h r a s h e r , R o n a l d W., 86-0696M ( 3 / 8 7 ) 
T o y c e n , John L., 86-0698M ( 2 / 8 7 ) 
U l e r y , W i l l i a m R., 87-0106M ( 3 / 8 7 ) 
V a n l a n d i n g h a m , C o b u r n , 86-0463M ( 1 / 8 7 ) 
V a t l a n d , M i l n o r R., 86-0519M ( 3 / 8 7 ) 
V e r i n g , J o h n , 84-0043M ( 3 / 8 7 ) 
Vohs, Roger L., 87-0035M ( 2 / 8 7 ) 
Voss, R o b e r t A., 86-0633M ( 2 / 8 7 ) 
W a i t s , Joan L., 86-0702M ( 1 / 8 7 ) 
W a r k e n t i n , J e r r y , 87-0127M ( 3 / 8 7 ) 
W a r n e r , J i m N., 87-0002M ( 1 / 8 7 ) 
W a tson, Thomas, 87-0033M ( 2 , 3 / 8 7 ) 
W a y b r a n t , Thomas H., 87-0187M ( 3 / 8 7 ) 
Webb, P a u l a L., 86-0292M ( 3 / 8 7 ) 
W e c k e r l e , J o s e p h F., 81-0221M ( 2 / 8 7 ) 
W e r n e r , D i a n e A., 87-0036M ( 1 / 8 7 ) 
W h e a t l e y , J o y c e M., 86-0328M ( 1 / 8 7 ) 
W i n g e r , C u r t i s T., 86-0612M ( 1 / 8 7 ) 
W i t t m e y e r , Wayne L., 87-0022M ( 1 / 8 7 ) 
W r i g h t , J a c k , 86-0430M ( 3 / 8 7 ) 
Young, C e n d r i n a M., 86-0709M ( 1 / 8 7 ) 
Young, Thomas A., 86-0552M ( 2 , 3 / 8 7 ) 
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A n g l i n , Wilma K. (86-00598) 73 
Bail e y , Bonnie J. (85-05598) 102 
Baker, Gene S. (86-02052) 115 
Baker, Harry E. (85-10969) 155 
Bates, Karen J. (85-15422 & 85-15423) 42,100 
B e r l i n e r , Dennis E. (85-12191) 52 
Bernhards, Theodore & Norman (employers) 105 
B e t t i n , C l i f f o r d A. (86-0257M) 157 
B e t t i n , P h i l l i p L. (WCB 85-0546M-; CA A38274) 211 
Binkley, Marnell F. (86-04429) 127 
Blake, Myron E. (85-05348 & 85-08114) 144 
Bohrer, Carl L. (85-13672) 108 
Brandner, Aaron L. (WCB 84-07614 & 84-07615; CA A37411) 199 
Brooks, Mina L. (85-03579 & 85-07115) 30 
Butson, Robert E. (86-0654M) 146 
Cain, John E. (82-10108) 137 
Cain, Regina E. (85-14593) 33 
Calkins, Kathy K. (WCB 84-02419; CA A36874) 221 
Carr, William E. (83-05764 & 83-07625) 30 
Caywood, Charles N. (84-08583) 83 
Chapman, Susan D. (WCB 85-02929 & CA A38597) 197 
Clark, Cynthia J. (86-00753) 130 
Clarke, Gene M. (85-14249 & 85-07940) 119 
Clemens, Charles A. (85-08815) 60 
Co l v i n , L e s l i e (81-03061) 102,158 
Co w g i l l , D a r r e l l D. (85-08197) 131 
Crane, Fredrick J. (85-05988, 85-11942 etc.) 122 
C u r t i s , Emmett P. (86-03321) 123 
Davis, Betty G. (85-01372) 60 
Davison, Michael E. (83-09422) 76,147 
Dickens, Douglas B. (85-04449) 7 
Digby, Lawrence (85-01620) 133 
Dubay, Durwood L. (86-04463) 35 
Dugan, Timothy (86-0662M) 76 
Duty, P a t r i c k J. (WCB 84-09090 & 84-013541; CA A39373) 224 
Edens, Glen L. (84-07667, 82-09893 etc.) 84 
Emerson, Kenneth W. (WCB 84-05601 & CA A38480) 201 
Emery, Lona L. (84-03674) 147 
Enciso, T r i n i d a d V. (85-11430) 16 
Entwisle, Ennis M. (85-12159) 8 
Farr, Robert S. (85-03587) 119 
F e l l n e r , Joanne (84-07243, 84-06544 etc.) 78 
Fisher, Lloyd 0. (85-13310) 5 
F i t z p a t r i c k , Timothy H. (85-02227) 148 
Foster, J e r r y F. (84-11283 & 84-12837) 65 
F r a z i e r , Charmaine A. (85-07844) 148 
Gentry, Wayne N. (85-07892 & 85-08969) 35 
Gonzalez, Sharon K. (85-06718) 23 
Gornick, Judy J. (86-00831) 159 
Graham, John A. (84-01383 & 84-03399) 52 
Gray, Margaret L. (86-02692) 36 
Guerrero, Ana M. (85-04520) 1 
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Gwynn, William R. (WCB 84-11354 & CA A38534) 203 
H a l l , Donald L. (85-15202, 85-11728 & 85-15201) 3 
Halsey, Donna J. (85-04608) 116 
Hammett, Roy W. (84-06239 & 83-09271) 31 
Hannah, Gerald W. (85-12054) 109 
Hannum, Pa t r i c k M. (WCB 84-07520 & CA A36184) 182 
Hawke, Wayne A. (83-04843 etc.) 31 
Helvie, Dale A. (86-06428) 85 
Hos t l e r , Frank H. (WCB 84-06328 & CA A38271) 198 
Howard, James W. (86-11692) 29 
Hultberg, Delmer J. (WCB 84-12594; CA A38687) 219 
Huntley, A l b e r t (85-02476, 86-00293 & 86-00294) 120 
Hutchinson, Delbert R. (83-09115 & 84-00965) 32 
Jackson, Gregory P. (87-0149M) 162 
Jackson, Janet K. (85-03945) 85 
Janzen (CA A38634) 196 
J a r v i s , J e r r y L. (85-14849 & 85-12492) 125 
Johnson, Charlotte J. (WCB 83-02119 et c . ; CA A33862; SC S32604) 
Johnson, C l i n t o n P. (85-06431, 85-07389 etc.) 44 
Kephart, Archie F. (81-0173M) 8,87,87 
Kleger, John P. (WCB 84-07458 & 83-10245, CA A37255) 189 
K l i e v e r , Delbert D. (86-0004M) 44 
Knapp (WCB 85-919 & CA A38486) 184 
Knapp, Robert S. (85-13478 & 85-14456) 162 
Kniskern, J u d i t h A. (84-03141 & 84-04311) 45 
K r a j a c i c , Steve (WCB 84-02476; CA A37693) 209 
Leckington, Charles E. (CV-86009) 134 
Loewen-Johnson, Sherry (85-04114) 5 
Maloney, Nola L. (85-14136) 26 
Manley, Richard L. (WCB 83-11309 & CA A37730) 194 
Mark, Robert (85-0561M) 40 
Marsh, Bruce A. (83-08985)- 49 
Marshall, Harry J. (WCB 84-09863 & CA A38620) 202 
Marshall, Steven J. (85-09016) 16 
Massengill, Elmer R. (85-00783) 118 
McCullough, A.G. (85-02415) 65,135 
Mc G i l l , C l i n t o n S. (82-01436) 51 
Medrano, O l i v i o (85-03889) 163 
M i l l e r , Edward 0. (WCB 79-03231; CA A36292) 205 
Miltenberger, Bert E. (86-0564M) 68 
Mischke, Mary G. (WCB 84-01332 & 84-02928; CA A37383) 212 
M i t c h e l l , Karl E. (85-12198 & 86-01597) 70 
Moe, Larry L. (85-10486) 137 
Montgomery, Stan M. (85-08541) 46 
Nelson, Lynn 0. (WCB 84-02707; CA A34757; SC S32745) 225 
Niemann, David (87-0095M) 150 
Overdey, Kathleen A. (86-05492) 37 
Parr, Chester W. (86-0400M) 55 
Partridge (Welck), Karen M. (85-07711) 137 
Patterson, John R. (85-0628M) 41 
P h i l i p , Eileen M. (82-08702) 55 
P i t t s , Herschel R. (80-03994, 82-05466 & 82-00902) 9 
Protho, Lisa V. (85-01561) 141 
Pryor, Benjamin E. (85-15060) 151 
Puckett, Robert V. (85-08295) 71 
Queener, Terry D. (86-01585 & 85-13348) 6 
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Ragsdale, Wayne L. (TP-86011) 39 
Rencehausen, Myron W. (84-12397, 85-13561 & 85-14595) 56 
Rencehausen, Myron W., Sr. (86-11026) 103 
Richards, Pa t r i c k K. (82-11053) 33 
Robinson, Everett E. (82-08760) 72 
Roth, Nancy A. (86-00720) 46 
Russell, Curtis G. (85-07734) 134 
Sacher (CA A31373; SC S32129) 229 
Salzer, Sharon (85-12483) 153 
Seal, Delmer (84-06927) 113 
Sharrock, V i c t o r J. (85-04343, 85-08908 & 85-10274) 71 
Shepherd, A l l a n T. (86-03810 & 86-07450) 51 
Shepperd, Clay B. (85-09838) 125 
Sims, Daryl (85-08642) 27 
S n e l l , Steven J. (84-09529) 115 
Spurlock, Clara J. (85-03381) 19 
S t a r r , H o l l i s t e r L. (86-00344 & 86-02134) 79 
S u l l i v a n , Jane E. (85-07574) 58 
S u l l i v a n , Lawrence N. (84-09511) 88 
S u l l i v a n , Lawrence N. (85-14645) 164 
T a r t e r , Darrel P. (85-0345M) 83 
Templer, Douglas V. (86-07823) 40 
Thomas, Michael J. (84-10897) 46 
Traver, Robert T. (85-04025 & 85-05292) 121 
Turner, Harold (WCB 83-09731 & 84-02465; CA A39913) 217 
Vessey, Betty L. (85-06062) 9 
Vickers, Ted R. (86-00045) 100 
V i l e s , Linda C. (85-11987) 14 
Voorhies, Peter G. (82-04559) 82 
Webb, Adelie M. (WCB 83-00463 & CA A37873) 190 
Weigel, Edward R. (85-15945, 86-05016 & 86-04249) 165 
Welch, James B. (85-05659) 101 
Wilson, Betty J. (83-09241) 126 
Wilson, David A. (85-13487) 21 
Wine, Richard L. (85-0548M) 48 
Winfrey, John R. (86-02703) 154 
Woodward, Thomas E. (84-08962) 85 
Wright, Marvin C. (85-00868, 85-05797 etc.) 105 
Zahler, Fred B. (85-08530) 167 
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